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BINDING ARBITRATION IN SCHOOL LABOR DISPUTES
A Position Paper of the A”horage Woman's Club F.R.E.E.

Binding arbitration is not an acceptable concept in our repre-
sentative form of government. Local control of schools is a prin-
ciple which has proven to be a cornerstone of democracy in the
United States for oger 200 years. American government is de-
signed to be of, by, and for the people, and is our legal basis
of government. This freedom, however, which is based on local
control, is in danger of being eroded by state federal bureau-
cracies that continue to extend their power by seeking uniformity,
standardization and compliance as they pass laws and allocate
funds

The State Legislature, through titles 1A and 29, has deter-
mined that the local school board is an autonomous organization,
locally elected and self-determining, subject to federal and
state statutes and regulations. The legislature reaffirmed this
autonomy a few years ago with the creation of the REEA'S and
locally elected regional school hoards. We feel that it would be
rather ironic if the State should now pass a binding arbitration
bill which would dilute that local control

Our elected representatives, the school board, make decisions
and form policies that affect us all. They are held accountable

and responsible to us for those decisions. If we disagree with
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those decisions, we have the right to replace them in the next
election.

An arbitrator, however, is not responsible or accountable
to the oublic. He does not have the responsibility for living
with the solutions he orders, since he usually leaves the scene
after making the award. Arbitrators are suppose to be impartial,
but they have biases just like anyone else and there is no rea-
son to think they are more knowledgeable or possess more wisdom
than the elected representatives of the people.

An arbitrator's job is often complicated bv the manner by
which both sides choose to Present their demands. Under item-bv-
item arbitration, he may jump from side to side, choosing the
union's rate of pay increase, managements insurance benefits, etc.
without an overall logic or cohesiveness to the entire nronram,

With last-best-packane arbitration, the arbitrator must
choose between the entire program of either the union or manage-
ment, no matter what implausible clauses mav be included in either
or both.

On the surface, binding arbitration seems rational and rea-
sonable. Third party arbitration has frequently been used in
settling private enterprise disputes. Public sector bargaining,
however, is different from the private sector. As an example, in
the private sector, management can reduce the work force. This
oo'tion is not available in the public sector. In teacher-school
board disputes, the school board represents the taxpayers. In
asking that a third part be empowered to set terms of a contract
the union is in effect demanding that taxes be set by that oartv.

To do so is tantamount to taxation without representation.
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People are misled into thinking binding arbitration is a
solution to a strike. Binding arbitration does not eliminate
strikes, as there is nothing to stop teachers from strikina, if
they don't like the decision of the arbitrator. A statistical
study which was comm'issioned by the Public Research Council
concludes that "with only two exceptions, Florida and lowa, the
passage of a bargaining law did not result in an overall reduc-
tion in strike activity In most cases, strike activity was
notably higher in the period following legislation.” The State
of Pennsylvania has conducted a ten year study on this issue
and has concluded that binding arbitration does not guarantee
there will not be teacher strikes. The president of ti.e AFL-CIO
Public Employees Department says, "historv teaches that laws
prohibiting strikes have never worked in America." (Nations
Business, September 1980.)

What can we do to provide our public employees a means to
air their grievances and yet maintain representative control of
government? First of all, we feel finalitv steps should be de-
fined to shorten the length of negotiations and eliminate uncer-
tainty. Perhaps 60 days should be allowed to reach agreement.
The definition of non-negotiable items, however, must be deter-
mined to prevent these from being used to lengthen the session
if after that time no agreement is reached, and all impasse pro-
cedures are exhausted, continued negotiations should become a
matter of public record.

Or, since negotiations directly affect each citizen, per-
haps all sessions should be open to the public. It is mislead-
ing to guarantee that union demands will not cost the taxpayer

more.
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Over 80% of the school budget is for salaries and related bhene-
fits and any increase in this area will either mean an increase
in taxes or a possible decrease in the funds available for other
areas. This could mean reductions in the snorts programs, text-
books, music, maintenance, etc. With all demands nublic, we
could then cast a vote as to how we wish the budget divided.

Carrying public awareness and responsibility a further steD
why not adapt a form of petit jury svstem as arbitrators of de-
mands bv public employees. Much effort and large sums of monev
are spent educating each of us to bhe enlightened and useful
citizens. The properly negotiable items unde scrutiny in the
public sector (salaries, fringe benefits, hours of work and
leave, etc.) are not complicated. We-deal with these details in
our own lives daily and have a good basis for comparison. If we
are obligated as patriotic citizens to sit on juries which de-
cide life and death criminal matters and complicated social neg-
ligence issues, surely we are able to decide the working conditions
of our own neighbors, our public servants

We realize we have made no suggestions regarding strikes. We
feel we cannot deny anyone this right, even if such denial were
effective. We stronglv feel, however, the inconvenience of
strikes is preferable to the erosion of control of our governments
and lives which is certain with binding arbitration. Though avoid-
ing strikes is important, it is not as important as the responsi-
bility or the school board and teachers' union to engage in direct
bargaining and reach satisfactory conclusions. These powers should

not be abdicated to arbitration.
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Collective bargaining has established the framework for
employers and their employees to find solutions to their own
problems. This procedure should continue and we should not
dilute it with binding arbitration. The Alaska Statutes clearlv
give the board the bargaining responsibility:

(1) "Each city, borough and regional school board shall
negotiate with its certificated employees in good
faith on matters pertaining to their employment
and the fulfillment of their professional duties.”
(A.S. 1A.2Q.550,)

(2) "Nothing*in sections 550-600 of this chapter mav be
construed as an abrogation or delegation of the
legal responsibilities, powers, and duties of the
School Board including its right to make final de-

cisions on policies." (A.S. 10,20.610)

Our State constitution states in Article 1, Section 2. "all

political power is inherent in the people. All government

originates with the people, is founded upon their will only,

and is instituted solely for the good of the peoole as a whole."
We believe that binding arbitration is incomoatible with our

democratic system and further that it is an unconstitutional

delegation of the school boards authority to a third party who

IS not responsible or accountable to the public.
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Introduced: 1/25/85
Referred: Labor & Commerce.Health,
Education & Social Services and

Finance

BY THE RULES COMMITTEE BY
IN THE HOUSE REQUEST OF THE GOVERNOR

HOUSE BILL NO. 130
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act relating to educational employees®™ collective

bargaining agreements; and providing for an effective
date."
BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 14.20 is amended by adding a new section to article 6
to read:

Sec. 14.20.540. DECLARATION OF POLICY. The legislature i nds
that public school employees are entitled to participate in formulat—
ing decisions that pertain to their employment and to the fulfillment
of their professional duties. Effective and responsive administration
of public schools is most readily obtained through the negotiation of
labor agreements that incorporate both managerial and employee per—
spectives. The legislature further finds that providing for harmoni—
ous and cooperative relations between school boards and employee orga—
nizations will promote public education in the state. Accordingly,
the legislature declares that it is in the best interests of the state
to guarantee educational employees the opportunity to form employee
organizations and to negotiate with respect to the terms of their
employment.

* Sec. 2. AS 14.20.550 is amended to read:

Sec. 14.20.550. NEGOTIATION WITH [CERTIFICATED] EMPLOYEES. Each
city, borough and regional school board, shall negotiate with its
[CERTIFICATED] employees in good faith on matters pertaining to their

employment and the fulfillment of their professional duties.
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* Sec. 3. AS 14.20.555(a) 1is amended to read:

(a) Negotiations 1“tween the [CERTIFICATED] -employees of the
regional educational attendance areas and the respective regional
school boards must [SHALL] be conducted by one team representing all
the [CERTIFICATED] employees[, ONE TEAM REPRESENTING ALL THE CERTIFI —
CATED ADMINISTRATIVE PERSONNEL IF THEY HAVE JOINED TOGETHER TO NEGOTI —
ATE INDEPENDENTLY AS PROVIDED IN AS 14.20.560(f),] and one team repre—
senting all the participating regional school boards. If administra—
tive personnel or noncertificated employees have joined together to
negotiate independently as provided in AS 14.20.560(f), a team repre—
senting the independent employee organizations shall participate in
the negotiations.

* Sec. 4. AS 14.20.560 1is repealed and reenacted to read:

Sec. 14.20.560. NEGOTIATING UNIT. (a) The educational employ—
ees labor relations agency shall, in order to assure to employees the
fullest freedom in exercising the rights provided under AS 14.20.-
540 -- 14.20.610, decide in each case the unit appropriate for the
purposes of negotiation, based on such factors as community of inter—
est, wages, hours, and other working conditions of the employees in—
volved, the history of negotiating, and the desires of the employees.
Negotiating units must be as large as 1is reasonable; unnecessary
fragmenting of the units must be avoided.

(b) Upon petition for certification by 30 percent of the employ—
ees in a proposed negotiating unit, and if the educational employees
labor relations agency las reasonable cause to believe that a question
of representation exists, the agency shall provide for an appropriate
hearing after reasonable notice. If the educational employees labor
relations agency fi.nds that there is a question of representation,

that agency shall direct an election by secret ballot to determine

HB 130 -2-



whether, or by which organization, the employees desire to be repre—
sented, and shall certify the results of th< election. This section
does not prohibit the waiving of hearings by stipulation for the
purpose of a consent election or voluntary certification in conformity
with the regulations of the educational employees labor relations
agency, or an election in a negotiating unit agreed upon by the
parties. Theeducational employees labor relations agency shall
determine who iceligible to vote inan election and shall adopt
regulations governing the election. 1In an election in which none of
the choices on the ballot receives amajority of the votes cast, a
runoff election must be conducted. The ballot in the runoff election
must provide for selection between the two choices receiving the
largest and the second largest number of valid votes <cast in the
election. If anorganization receives the majority of toe votescast
in the election, it must be certified by the educational employees
labor relations agency as the exclusive representative of all the
employees in the negotiating unit.

(c) An election may not be held in a negotiatingunit or in a
subdivision of a negotiating unit ifa valid election has been held
within the preceding 12 months.

(d) This section does not prohibit recognition of an organiza—
tion as the exclusive representative upon mutual consent of the
parties.

(e) An election may only be directed by the educational employ—
ees labor relations agency in a negotiating unit in which there is in
force a valid collective bargaining agreement during the 90-day period
preceding the expiration date of the agreement. However, an agreement
may not bar an election upon petition of persons in the negotiating

unit but not parties to the agreement if more than three years have
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elapsed since the execution of the agreement or the last timely renew-
al, whichever was later.

(f) This section does not prohibit noncertificated employees or
certificated administrative personnel from choosing by secret ballot
to negotiate independently of other personnel. If noncertificated or
certificated administrative personnel seek to negotiate independently
of other certificated employees, the educational employees [labor
relations agency shall review the submittedrepresentation petition
and, if 30 percent of the employees in a proper negotiating unit sign
the petition, the agency shall conduct a representation election.

* Sec. 5. AS 1A.20 is amended by adding a new section to read:

Sec. 1A.20.565. NEGOTIATION MEETINGS. () A school board
shall, upon the written request of an employee bargaining organiza-
tion, meet with the representative of the organization within 20 days
after the request, at a time and place to be agreed upon. In the same
manner, representatives of an employee bargaining organization are
required to meet with a school board or its representatives within 20
days after receiving a written request.

(b) Notwithstanding AS AA.62.310, a negotiation meeting may be
held in executive session upon agreement of both parties, but all
final agreements must be made at a public meeting of the school board.
Sec. 6. AS 1A.20.570(a) is amended to read:

(a) Upon [THE] written request for mediation by an employee bar-
gaining agency or a school board, and upon certification by the re-
questing party that the parties cannot agree on an independent private
mediator and that good faith negotiations have terminated 1in an im-
passe, the following procedure must be followed [OCCURS]:

(1) Within seven days after [OF] the certification® the

requesting party shall ask the United States Federal Mediation and
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Conciliation Service to serve as the agency to resolve the dispute.
The requesting party shall notify the educational employees labor
relations agency that the parties have requested a mediator.

(@) The mediator shall chair all mediation meetings
the disputing parties and attempt to resolve the differences between
the disputing parties and reach common acceptance of terms and condi—
tions or other items in dispute wherever possible.

@G3; [WITHIN 30 DAYS OF THE INITIAL MEETING OF THE PARTIES
TO THE DISPUTE THE MEDIATOR SHALL HAVE REDUCED ALL THE AGREED TERMS,
CONDITIONS AND OTHER ITEMS TO A WRITTEN CONTRACT. IF MUTUALLY AGREED
THE PERIOD FOR REPORTING THE CONTRACT TO BOTH PARTIES MAY BE EXTEND—
ED. ]

(4) Each party to the dispute may select a team [OF NOT
MORE THAN FIVE PERSONS] to present the evidence, thinkingx and posi—
tion of the group they represent[,J to the mediator.

Sec. 7. AS 14.20.580 is repealed and reenacted to read:

Sec. 14.20.580. CONTINUED IMPASSE. The mediator shall notify
the educational employees labor r ’ations agency when the parties
jointly agree, or when the mediator independently determines, that
further mediation would not promote resolution of the dispute. Fol —
lowing mediation, the parties shall observe a 10-day cooling-off
period.

Sec. 8. AS 14.20 is amended by adding a new section to read:

Sec. 14.20.585. ARBITRATION. (@) If the educational employees
labor relations agency is notified under AS 14.20.580 that further
mediation will not promote resolution of the dispute, the parties
shall submit to last-best-offer mediated arbitration. A collective
bargaining agreement between a board and an employee group must 1in—

clude a procedure to promptly select an arbitrator. If the parties

between
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are unable to agree on a procedure for the selection of an arbitrator,

the educational employees labor relations agency shall direct the
parties to use the services of and comply with the procedures of the
United cates Federal Mediation and Conciliation Service or the Ameri—
can Arbitration Association in the selection of an arbitrator. An
arbitrator selected under this subsection must be a resident of this
state.

(b, in last-best-offer mediated arbitration under this section,
each party shall submit a final offer on all issues in dispute. Each
party shall submit to the arbitrator oral or written evidence in sup—
port of its position, and must be given an opportunity to respond to
the presentation of evidence by the other party. The arbitrator may
propose compromises to points in dispute. At the request of either
party, or on the motion of the arbitrator, the arbitrator may conduct
a public meeting for the purpose of allowing the parties to present
and explain their positions and final offers. The arbitrator shall
allow each party to revise its last best offer before final submission
to the arbitrator for decision.

(c) The arbitrator shall, without modification, adopt the Ilast
best offer of one of the parties, and shall issue a final and binding
decision not more than 10 days after the parties have presented their
last best offers.

(d) The parties shall share the cost of the arbitrator equally.
Sec. 9. AS 14.20.590 is amended to read:

Sec. 14.20.590. GRIEVANCE PROCEDURES. Negotiations agreements
executed after July 1, 1975” must [SHALL] define '"grievances"™ and must
provide for grievance procedures [FOR THE CERTIFICATED STAFF]. The
grievance procedures must [SHALL] provide that the final step in the

procedure 1is [SHALL BE] binding arbitration. The negotiations agreeme
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must [SHALL] provide a method for the selection of an arbitrator to
resolve grievances.
Sec. 10. AS 14.20.600 is amended to read:

Sec. 14.20.600. INDIVIDUAL RIGHTS [CASES]. £aNothing in
AS 14.20.550 -- 14.20.590 prohibits an employee from addressing a
school board, as an individual, through the regular procedures of the
school board for hearing individual cases.

(b) The educational employees labor relations agency may adopt
regulations setting out procedures consistent with tbj purposes of
AS 14.20.540 -- 14.20.610 to safeguard the rights of r.onassociation of
employees having bona fide religious convictions.

Sec. 11. AS 14.20 is amended by adding new sections to read:

Sec. 14.20.605. EDUCATIONAL EMPLOYEES LABOR RELATIONS AGENCY.
(a3) There is established in the Department of Administration an
educational employees labor relations agency that consists of five
members. The three members of the state personnel board (AS 39.25.-
060) are members of the educational employees labor relations agency.
The governor shall appoint two additional members to the agency. The
two gubernatorial appointees to the educational employees labor re-
lations agency serve at the pleasure of the governor.

(b) Members of the educational employees labor relations agency
receive no compensation for their services, but are entitled to per
diem and travel expenses authorized for boards and commissions,

(c) The educational employees labor relations agency may employ
staff assistance as it considers necessary to implement the provisions
of AS 14.20.540 -- 14.20.610.

Sec. 14.20.606. POWER TO IMPLEMENT NEGOTIATIONS. () The
educational employees labor relations agency shall perform the func-

tions described in AS 23.40.120 -- 23.40.180 to carry out the
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provisions of AS 14.20.540 -- 14.20.610.

(b) The prohibition of unfair labor practices, as described in
AS 23.40.110, applies to a school board and an employee organization.
Sec. 12. AS 14.20.610 is amended to read:

Sec. 14.20.610. LEGAL RESPONSIBILITIES OF BOARDS. Nothing in
AS 14.20.540 [14.20.550] -- 14.20.600 may be construed as an abroga—
tion or delegation of the legal responsibilities, powers, and duties
of the school board” including its right to make final decisions on
educational policies.

Sec. 13. This Act does not modifyor terminate a negotiating unit or

agreement in existence on the effective date of this Act.

Sec. 14. This Act takes effect immediately in accordance with AS 01.-

HB 130 -8-
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BINDING ARBITRATION

The Association of Alaska School Boards has, for years, maintained strong
opposition to the concept of binding arbitration in the collective bargaining
process not primarily because binding arbitration is a bad process for the
settlement of disputes, but because of the manner in which the law is written.
AASB has grave concerns that the proposed manner of implementation of binding
arbitration could cause grave inroads into the instructional processes of school

districts.

Alaskans are really "babes in the woods™ when it comes to binding arbitration.
The general assumption is that either we have it or we don"t have it. If we
have it, we assume that it should merely be added onto the laws we currently
have. It should apply to what now is currently negotiated. This notion is

wrong.

The problem is that only recently have we even recognized that there needs to be
a definition as to what is negotiable. Our state statutes essentially make
everything negotiable and the Alaska Supreme Court has limited thito some
degree. However, it is still very much the case that collective bargaining in
Alaska can and does involve policy as well as working conditions, wages, and
hours. Because binding arbitration removes final decisions from the employer
and the employees, it would appear to me that it is premature for us to decide
with one swoop to grant binding arbitration to teachers before we determine what
it is that we are willing to submit to this process.

Binding arbitration legislation in other states provides a wide variety of
options for Alaskans to seek guidance from. Some examples are:

Wisconsin

Both parties must agree to binding arbitration. If the parties do not
agree, then employees have the right to strike with advance notice.

Maine

Binding arbitration only on non-money items. Advisory arbitration on all
others.

lowa

Binding arbitration on specific categories of items and clear employer
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rights section and clear delineation of:
- mandatory items of bargaining
- optional items of bargaining of the parties agree
- prohibited items of bargaining

New York

Strong limitation on items submitted to arbitration and strike prohibition
measures, including prohibiting dues collection by employers for strikers
and double pay deductions for every day on the picket line.

Sound legislation dealing with binding arbitration should create a balance
between the needs and rights of management and those of labor. Management needs
a rights statement that clearly spells out the limits to which binding
arbitration can infringe upon the responsibility of a school district to make
management decisions. The responsibility of the school district is to provide a
quality education for every child. Binding arbitration processes should not
infringe upon this responsibility.

The Alaskan efforts at binding arbitration correct none of this. Under this
Alaskan version, both teachers and students will ultimately suffer.

FY 84, if Governor Sheffield"s proposed level of fiscal support to education is
sustained in the legislature, will be the first year in over twelve years where
there has been the same level of funding for two years in a row, yet school
districts with continuing teacher negotiated agreements will be increasing the
dollar expenditure for teacher salaries by something in excess of seven to ten

percent.

With the state contributing 100% of the operating funds for REAA"s and similarly
high figures in the majority of city and borough districts, | find it difficult
to comprehend the logic of limiting the operating funds to districts on the one
hand and providing binding arbitration on the other. The results of this action
are obvious: A larger portion of education dollars will go to teachers while
programs and kids will suffer.

AASB"s opposition to binding interest arbitration is further substantiated by
the fact that, in our opinion, current Alaskan statutes regarding the employment
status of teachers are not equipped to provide the implementation of a binding
arbitration law. Specifically, should a binding settlement be awarded with
sufficient financial impact to cause a reduction in force, we find ourselves in
conflict with the law. In order to guarantee employer rights to lay off staff
resulting from insufficient funds, the following statutes must be revised:

Sec. 14.20.140 Notification of Non-retention
Sec. 14.20.145 Automatic Reemployment

Sec. 14.20.175 Nonretention

Sec. 14.20.180 Hearings

Sec. 14.20.205 Judicial Review
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Failure to act on this extremely important problem would be the crux of our
opposition to binding arbitration. Failure to provide the ability to reduce
certificated staff .lumbers as a means of restructuring the resource allocation
of the district makes all kinds of discriminatory and academically unsound
practices necessary. We feel arbitration awards that would require a reduction
of classified staff while certificated personnel are protected from the same
fate is discriminatory. To protect certificated staff from lay off and thus
force reduction in expenditures into the textbook purchase, student activities
or maintenance of facilities could be educationally unsound. Binding
arbitration, under current legislative proposals will force these conditions

upon us eventually.

Given these conditions, elected public officials, the school board, will be
prohibited from performing their public charge; that of providing a quality
education for every child.

Alternatives to binding arbitration and even alternatives to current negotiating
practices, INCLUDING BINDING ARBITRATION, have been proposed in recent years by
AASB with little or no success. Teacher unions have argued that the present
process 1is time consuming yet proposals designed to speed up the process have
fallen on deaf ears. Proposals to give mediators extra powers over the parties
of interest for the purpose of affecting settlements were received with
disinterest. Proposals designed after months of serious consideration by a blue
ribbon commission created by the Governor have been disregarded. These
proposals included the process of binding arbitration on all financial matters.
It would appear that only the simplistic approach of adding to what is already
in law will be acceptable to teacher groups.

The newest legislative attempt to provide binding arbitration would pattern a
process exactly after the process now in effect for public safety personnel in
the state. Under that process there is little definition of what is barg,,inable
or what goes to arbitration. There is no built in incentive for negotiating or
remaining at the table rather than going to impasse and arbitration. Alaska now
has considerable data and a historical perspective relative to the operation of
this process with the police negotiations. It has been determined that the
collective bargaining process with those groups has been chilled considerably;
that the parties spend considerably less time seriously bargaining, and have
gone to arbitration every time but once since the law was enacted. It can also
be said that, over the long haul, arbitration has increased the salaries and
economic benefits of those involved more than increases gained by groups not
utilizing arbitration.

Not until the proponents of binding arbitration seriously consider a full
fledged mediation process, fact finding complete with the publication of these
reports and the limitation of what it is that can go to the arbitrator and other
positions expressed in this paper, will AASB be interested in discussing the
merits of binding arbitration in teacher collective bargaining laws for Alaska.
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NEA-ALASICA STATD-IENT RE: Problems attendant to AS 14.20.550-610, Negotiations
with Certificated Employees in Public Schools.

The public school teacher bargaining law 1is 1in urgent need of revision and
reform.

Since 1S70 Alaska public school teachers have had the right to negotiate on
matters pertaining to their employment and the fulfillment of their professional
duties under the above referenced law.

While the process has generally served the interests of teachers and school
boards the law has a number of deficiencies, some of which have been particular—
ly troublesome in recent years. The three most prominent are:

1) The law does not define an orderly dispute settlement procedure in the
event the parties are unable to reach agreement in negotiations.

2) As a result of the above, 1in many school districts the collective
bargaining process is being substantially lengthened, in some cases
taking well over a year. This burns up valuable time and energy and
creates needless frustration.

3) The most serious problem is the absence of any provision which
establishes finality to the process.

The 1979 Anchorage teacher strike brought dramatic emphasis to all of the
problems surrounding the current teacher negotiations law. In its August 1982,
decision the Alaska Supreme Court held that public school teachers in Alaska do
not have the right to strike.
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IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an A.ct entitled: "An Act relating to educational employees” collective
bargaining agreements; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 14.20 is amended byadding a new section to article 6
to read:

Sec. 14.20.540. DECLARATION OF POLICY. The legislature finds
that public school employees are entitled to participate in formulat—
ing decisions that pertain to their employment and to the fulfillment
of their professional duties. Effective and responsive administration
of public schools 1is most readily obtained through the negotiation of
labor agreements that 1incorporate both managerial and employee per—
spectives. The legislature further finds that providing for harmoni—
ous and cooperative relations between school boards and employee orga—
nizations will promote public education 1in the state. Accordingly,
the legislature declares that it isin the best interests of the state
to guarantee educational employees the opportunity to form employee
bargaining organizations and to negotiate with respect to the terms of
their employment.

* Sec. 2. AS 14.20.550 is amended to read:

Sec. 14.20.550. NEGOTIATION WITH [CERTIFICATED] EMPLOYEES. Each
city, borough and regional school board, shall negotiate with its
[CERTIFICATED] employees 1in good faith on matters pertaining to their

employment and the fulfillment of their professional duties.
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* Sec. 3. AS 14.20.555(a) 1is amended to read:

(@ The employees [NEGOTIATIONS BETWEEN THE CERTIFICATED EM-—
PLOYEES] of [THE] regional educational attendance areas and the re—
spective regional school boards shall conduct negotiations [BE CON-—
DUCTED] by one team representing [ALL] the [CERTIFICATED] employees [,
ONE TEAM REPRESENTING ALL THE CERTIFICATED ADMINISTRATIVE PERSONNEL IF
THEY HAVE JOINED TOGETHER TO NEGOTIATE INDEPENDENTLY AS PROVIDED IK
AS 14.20.560(f),] and one team representing all the participating
regional school boards. If administrative personnel or noncertif—
icated employees have _joined together to negotiate 1independently as
provided in AS 14.20.560(f), a team representing each of the employee
bargaining organizations shall participate in the negotiations.

Sec. 4. AS 14.20.560 1is repealed and reenacted to read:

Sec. 14.20.560. NEGOTIATING UNIT. (@) The educational employ—
ees labor relations agency shall decide in each case, 1in order to
assure to employees the fullest freedom in exercising the rights pro—
vided under AS 14.20.540 - 14.20.610, the unit appropriate for the
purposes of negotiation, based on such factors as community of inter—
est, wages, hours, and other working conditions of the employees in—
volved, the history of negotiating, and the desires of the employees.
Negotiating units must be as large as 1is reasonable; the agency shall
avoid unnecessary fragmentajgﬁm of units.

(b) Upon petition for certification by 30 percent of the employ—
ees In a proposed negotiating unit, and If the educational employees
labor relations agency has reasonable cause to believe that a question
of representation exists, the agency shall provide for an appropriate

tdo(" nHErY™S
hearing after reasonable notice. rf they”™agency finds that there 1is a
question of representation, the agency shall direct an election by

secret ballot to determine whether, or by which bargaining
2



organization, the employees desire to be represented, and shall cer-
yyVtify the results of the election. The parties may, 1In accordance with
I / / agency regulations, waive a hearing for a consent election, voluntary

% ( certification, or an election in a negotiating unit agreed upon by the
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Nparties. The agency shall determine the persons eligible to vote 1in
an election and shall adopt regulations governing the election. In an
election in which none of the choices on the ballot receives a ma—
jority of the votes cast, the agency shall conduct a runoff election.
The ballot in the runoff election shall provide for selection between
the two choices receiving the largest and the second largest number of
valid votes cast in the election. IT a bargaining organization re—
ceives the majority of the votes cast in the election, the agency
shall certify the organization as the exclusive representative of all
the employees in the negotiating unit.

(c) An election may not be held iIn a negotiating unit or 1in a
subdivision of a negotiating unit 1f a valid election has been held
within the preceding 12 months.

(d) The parties may, by mutual consent, recognize an organiza—
tion as the exclusive representative.

(e) In a negotiating unit in which there 1is 1in force a valid
collective bargaining agreement, the agency may direct an election
only during the 90-day period preceding the expiration date of the
agreement. However, an agreement does not bar an election upon peti—
tion of persons in the negotiating unit but not parties to the agree—
ment 1f more than three years have elapsed since the execution of the
agreement or the last timely renewal, whichever was later.

™ Noncertificated employees or certificated administrative
personnel may choose by secret ballot to negotiate 1independently of

other personnel. IT noncertificated or certificated administrative
-3-



10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

29

personnel

submitted representation petition and,

in a

proper negotiating

seek to negotiate

independently,

unit sign the

conduct a representation election.

* Sec.

shall

tion,

after the request,

manner,

meet

the agency shall

petition, th

e agency

5. AS 14.20 1is amended by adding a new section to read:

Sec. 14.20.565.

, upon the written

NEGOTIATION

review the
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shall

MEETINGS. (@) A school board

request of an employee bargaining organiza—

meet with the representative of the organization within 20 days

with a school board or

receiving a written request.

held

final

workd

(b) Notwithstanding AS 44.62.310,
in executive session

agreements must be made at a public meeting of the school

upon

at a time and place to be agreed upon. In the

same

representatives of an employee bargaining organization shall

its representatives within 20 days after

agreement of both parties,

a negotiation meeting n
but all

board.

(c) When negotiation sessions are conducted during the employee

ay, members of the employee negotiations team shall

from work assignments without

* Sec.

C. AS 14.20.570(a)

(€)) Upon [THE] written request for mediation by an employee |

gaining organization

tion

by the requesting party that the parties

[AGENCY]

independent private mediator

terminated 1in an 1impasse,

[OCCURS]:

requesting party shall

(1) Within

seven

loss of pay

or a school

or benefits.

is amended to read:

be released

board, and upon certifica—

cannot agree

and that good faith negotiations

days after

the following procedure shall be fol

on an

have

lowed

[OF] the certification”™ the

ask the United States Federal

Mediation

and

Conciliation Service to serve as the agency to resolve the dispute.
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requesting party

shall

notify the
—-4-
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relations agency that the parties have requested a mediator.

(2) The mediator shall chair all mediation meetings between
the disputing parties and attempt to resolve the differences between
the disputing parties and reach common acceptance of terms and condi—
tions or other 1items in dispute wherever possible.

(€)) [WITHIN 30 DAYS OF THE INITIAL MEETING OF THE PARTIES
TO THE DISPUTE THE MEDIATOR SHALL HAVE REDUCED ALL THE AGREED TERMS,
CONDITIONS AND OTHER ITEMS TO A WRITTEN CONTRACT. IF MUTUALLY AGREED
THE PERIOD FOR REPORTING THE CONTRACT TO BOTH PARTIES MAY BE EXTENDED.

D] Each party to the dispute shall [MAY] select a team
[OF NOT MORE THAN FIVE PERSONS] to present the evidence, thinking” and
position of the group they represent [,] to the mediator.

Sec. 7. AS 14.20.580 1is repealed and reenacted to read:

Sec. 14.20.580. ARBITRATION. (@) If mediation fails to produce
an agreement on all of the 1issues 1In dispute, either party%mg; call
for arbitratiqn._ When arbitration 1is requested, the parties shall
submit to itgﬁméyl?tem, last-best-offer arbitration.

(bychfAiHng;ijggeare unable'bL;Aggﬁge on a procedure for the

selection of an arbitrator, the educational employees labor relations

agency shall direct the parties to use the services of and comply with

the procedures of the American Arbitration Association [y o Yo VAVS TN
rfoncUvcf. =
(©) In last-best-offer”arbitration under this section, ‘“ach

party shall submit a final offer on each issue in dispute. Each party

8o/ -0»V ) ) ) )
may submit tothe arbitrator oral or written evidence 1in support of

its position, and shall be given an opportunity to respond to the

presentation of evidence by the other party. The arbitrator mag
of tat eC fVUA pciAH or A rrnfo dhiufcifilj

propose compromises to points in dispute. WThe arbitrator may conduct

_ -A0Alfjv) paA-Ueb +» *Ofp(alk pKi A MAJ . .
a public meeting to take testimony from any interested person on the

issues 1in dispute. The arbitrator shall allow each party to revise
-5-
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its lastbest offer on each 1issue before final submission to the
arbitrator for decision.

(d) The arbitrator shall, without modification, adopt the last

oW \n Otd.
best offer of one of the parties on each issue in dispute, and shall
issue a TfTinal and binding decision not more than 10 days after the
parties have presented their last best offers.

(e) The parties shall share the cost of the arbitrator equally.
Sec. 8. AS 14.20 is amended by adding a newsection to read:

Sec. 14.20.584. JUDICIAI REVIEW. On application of a party, the
superior court under AS 09.43.110 - 09.43.130 shall confirm, vacate,
modify or correct an award.

Sec. 9. AS 14.20.590 1is amended to read:

Sec. 14.20.590. GRIEVANCE PROCEDURES. Negotiations agreements
must [EXECUTED AFTER JULY 1, 1975 SHALL] define ™"grievances"™ and
provide for grievance procedures [FOR. THE CERTIFICATED STAFF]. The
grievance procedures must [SHALL] provide, that the final step iIn the ;
procedure is [SHALL BE] binding arbitration. The negotiations agreemens
must [SHALL] provide a method for the selection of an arbitrator tc
resolve grievances.

Sec. 10. AS 14.20.600 1s amended to read:

Sec. 14.20.600. INDIVIDUAL RIGHTS [CASES]. Nothing 1ir.
AS 14.20.550 - 14.20.590 prohibits an employee from addressing a
school board, as an individual, through the regular procedures of the
school board for hearing individual cases.

(b) The educational employees labor relations agency shall ad
regulations setting out procedures consistent with the purposes of

AS 14.20.540 - 14.20.610 to safeguard the rights of nonassociation of

employees having bona fide religious convictions.

* Sec. 11. AS 14.20 is amended by adding new sections to read:

. 6.



Sec. 1A .20.605. EDUCATIONAL EMPLOYEES LABOR RELATIONS AGENCY,
(@) There 1is established 1in the Department of Administration an
educational employees labor relations agency that consists of five

VwutC d fE ~0&t
members. The three members of the state Ia or relations agency estab-

lished under AS g%?io are members of the educational employees labor

relations agency. The governor shall appoint two additional members

to the agency. The tv;o gubernatorial appointees to the educational

employees labor relations agency serve at the pleasure of the gover—
nor .

(b) Members of the educational employees labor relations agency
receive no compensation for theilr services, but are entitled to per
diem and travel expenses authorized for boards and commissions under
AS 39.20.1S0.

(c) The educationalemployees labor relations agency may employ
staff assistance as 1t considers necessary to implement the provisions
of AS 14.20.540 - 14.20.610.

Sec. 14.20.606. POWER TO IMPIEMENT NEGOTIATIONS. (€)) The
educational employees labor relations agency shall perform the func-
tions described in AS 23.40.120 - 23.40.180 to carry out the provi—
sions of AS 14.20.540 - 14.20.610.

(b) The prohibitionof unfair labor practices, as described 1in
AS 23.40.110, applies toa school beard and an employee bargaining
organization.

Sec. 12. AS 14.20.610 1is amended to read:

Sec. 14.20.610. LEGAL RESPONSIBILITIES OF BOARDS. Nothing in
AS 14.20.540 - 14.20.600 [AS 14.20.550 - 14.20.600] may be construed
as an abrogation or delegation of the legal responsibilities, powers,

and duties of the school board [INCLUDING ITS RIGHT TO MAKE FINAL

DECISIONS ON~POLICIES].
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* Sec.
agreement
* Sec.

10.070(c) .

13.

This Act does not modify or terminate a negotiating unit or

in existence on the effective date of this Act.

14.

This Act takes effect

immediately

in accordance with AS 01.-
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TITLE: FOR AN ACT ENTITLED:
"AN ACT RELATING TO TEACHERS™® COLLECTIVE BARGAINING
AGREEMENTS; AND PROVIDING FOR AN EFFECTIVE DATE."
TEXT: BE IT ENACTED BY THE LEGISLATURE OFTHE STATEOF ALASKA:
* SECTION 1. AS 14.20 ISAMENDED BY ADDING ANEW SECTION
TO ARTICLE 6 TO READ:

SEC. 14.20.540. DECLARATION OF POLICY. THE
LEGISLATURE FINDS THAT CERTIFICATED PuBI. IC SCHOOL EMPLOYEES
ARE ENTITLED TO PARTICIPATE IN FORMULA®, ING DECISIONS THAT
PERTAIN TO THEIR EMPLOYMENT AND TO THE FULFILLMENT OF
THEIR PROFESSIONAL DUTIES. EFFECTIVE AND RESPONSIVE
ADMINISTRATION OF PUBLIC SCHOOLS IS MOST READILY OBTAINED
THROUGH THE NEGOTIATION OF LABOR AGREEMENTS THAT
INCORPORATE BOTH MANAGERIAL AND EMPLOYEE PERSPECTIVES.
THE LEGISLATURE FURTHER FINDS THAT PROVIDING FOR
HARMONIOUS  AND COOPERATIVE RELATIONS BETWEEN SCHOOL
BOARDS AND EMPLOYEE ORGANIZATIONS WILL PROMOTE PUBLIC
EDUCATION IN THE STATE. ACCORDINGLY, THE LEGISLATURE
DECLARES THAT IT IS IN THE BEST INTEREST OF THE STATE TO
GUARANTEE CERTIFICATED PUBLIC SCHOOL EMPLOYEES THE
OPPORTUNITY TO FORM EMPLOYEE ORGANIZATIONS AND TO
NEGOTIATE WITH RESPECT TO THE TERMS AND CONDITIONS OF THEIR

EMPLOYMENT.
x SEC. 2. AS 14.20.550 IS AMENDED TO READ:
SEC. 14.20.550. NEGOTIATION WITH CERTIFICATED
EMPLOYEES. (A) EACH CITY, BOROUGH AND REGIONAL SCHOOL

BOARD, SHALL NEGOTIATE WITH ITS CERTIFICATED EMPLOYEES IN
GOOD FAITH ON MATTERS PERTAINING TO THEIR EMPLOYMENT AND
THE FULFILLMENT OF THEIR PROFESSIONAL DUTIES.

(B) IN AS 14.20.540 - 14.20.610,
"CERTIFICATED  EMPLOYEES™ INCLUDES TEACHERS, COUNSELORS,

PRINCIPALS, ASSISTANT PRINCFPALS, AND OTHER CERTIFICATED
ADMINISTRATIVE PERSONNEL, BUT DOES NOT INCLUDE
SIJPER INIENDENTS, ASSISTANT SUPERINTENDENTS, AND OTI'IER
CERTIFICATED EXECUTIVE ADMINISTRATIVE PERSONNEL WHO THE
EDUCATIONAL EMPLOYEES LABOR RELATIONS AGENCY DETERMINES TO
BE INAPPROPRIATE MEMBERS OF AN EMPLOYEE NEGOTIATING UNIT.
REAdk SEC. 3. AS 14.20.560 IS REPEALED AND REENACTED TO

SEC. 14.20.560. NEGOTIATING UNIT. (A) THE
EDUCAIIONAL EMPLOYEES LABOR RELATIONS AGENCY SHALL DECIDE
IN EACH CASE, IN ORDER TO ASSURE TO EMPLOYEES THE
FULLEST FREEDOM IN EXERCISING THE RIGHTS PROVIDED UNDER
AS 14.20.540 - 14.20.610. THE UNIT APPROPRIA fE FOR THE
PURPOSES OF NEGOTIATION, BASED ON SUCH FACTORS AS COMMUNITY
OF INTEREST, WAGES, HOURS, AND OTHER WORKING CONDITIONS OF
THE EMPLOYEES INVOLVED, THE HISTORY OF NEGOTIATING, AND
THE DESIRES OF THE EMPLOYEES. NEGOTIATING UNITS SHALL BE
AS LARGE AS IS REASONABLE AND  UNNECESSARY FRAGMENTING
SHALL BE AVOIDED.

(B) UPON PETITION FOR CERTIFICATION BY 25 PERCENT
OF THE EMPLOYEES IN A PROPOSED NEGOTIATION UNIT AND IF THE
EDUCATIONAL EMPLOYEES LABOR RELATIONS AGENCY HAS REASONABLE
CAUSE TO BELIEVE THAT A QUESTION OF REPRESENTATION EXISTS,
THE AGENCY SHALL PROVIDE FOR AN APPROPRIATE HEARING UPON
DUE NOTICE. IF THE EDUCATIONAL EMPLOYEES LABOR RELATIONS
AGENCY FINDSTHAT THERE IS A QUESTION OF REPRESENTATION,
THE EDUCATIONAL EMPLOYEES LABOR RELATIONS AGENCY SHALL
DIRECT AN ELECTION BY SECRET BALLOT TO DETERMINE WHETHER
OR BY WHICH ORGANIZATION THE EMPLOYEES DESIRE TO BE
REPRESENTED AND SHALL CERTIFY THE RESULTS OF THE ELECTION.
THIS SECTION DOES NOT PROHIBIT THE WAIVING OF HEARINGS BY
STIPULATION FOR THE PURPOSE OF A CONSENT ELECTION OR
VOLUNTARY  CERTIFICATION IN CONFORMITY WITH THE REGULATIONS
OF THE EDUCATIONAL EMPLOYEES LABOR RELATIONS AGENCY OR AN
ELECTION IN A NEGOTIATING UNIT AGREED UPON BY THE PARTIES.
THE EDUCATIONAL EMPLOYEES LABOR RELATIONS AGENCY SHALL
DETERMINE WHO IS ELIGIBLE TO VOTE IN AN ELECTION AND SHALL
ADOPT  RULES GOVERNING THE ELECTION. IN AN ELECTION IN
WHICH NONE OF THE CHOICES ON THE BALLOT RECEIVESA
MAJORITY  OF THE VOTES CAST, A RUNOFF ELECTION SHALL. BE
CONDUCTED.  THE BALLOT IN THE RUNOFF ELECTION SHALL PROVIDE
FOR SELECTION BETWEEN THE TWO CHOICES RECEIVING THE
LARGEST AND THE SECOND LARGEST NUMBER OF VALID VOTES CAST IN
THE ELECTION. IF AN ORGANIZATION RECEIVES THE MAJORITY OF
THE VOTES CAST IN THE ELECTION, IT SHALL BE CERTIFIED BY
THE EDUCATIONAL EMPLOYEES LABOR RELATIONS AGENCY AS THE
EXCLUSIVE REPRESENTATIVE OF ALL THE EMPLOYEES IN THE
NEGOTIATING UNIT.

(C) AN ELECTION MAY NOT BE HELD IN A NEGOTIATING
UNIT OR IN A SUBDIVISION OF A NEGOTIATING UNIT IF A VALID
ELECTION HAS BEEN HELD WITHIN THE PRECEDING 12 MONTHS.

(D) THIS SECTION DOES NOT PROHIBIT RECOGNITION OF
AN ORGANIZATION AS THE EXCLUSIVE REPRESENTATIVE BY A BOARD
BY MUTUAL CONSENT.

() AN ELECTION MAY NOT BE DIRECTED BY THE
EDUCATIONAL EMPLOYEES LABOR RELATIONS AGENCY IN A

NEGOTIATING UNIT I'N WHICH THERE IS IN FORCE A VALID
AGREEMENT, EXCEPT DURING THE 90-DAY PERIOD PRECEDING THE
EXPIRATION DATE OF THE AGREEMENT. HOWEVER, AN AGREEMENT MAY
NOT BAR AN ELECTION UPON PETITION OF PERSONS IN THE
NEGOTIATING UNIT BUT NOT PARTIES TO THE AGREEMENT IF MORE
THAN THREE YEARS HAVE ELAPSED SINCE THE EXECUTION OF THE
AGREEMENT OR THE LAST TIMELY RENEWAL, WHICHEVER WAS LATER.
(D) THIS SECTION DOES NOT PROHIBIT CERTIFICATED
ADMINISTRATIVE PERSONNEL GROUPS FROM CHOSING BY SECRET
BALLOT TO NEGOTIATE INDEPENDENTLY OF OTHER PERSONNEL. IF
CERTIFICATED ADMINISTRATIVE PERSONNEL SEEK TO NEGOTIATE
INDEPENDENTLY OF OTHER CERTIFICATED EMPLOYEES, TIHF
EDUCATIONAL EMPLOYEES LABOR RELATIONS AGENCY SHALL
REVIEW THE SUBMITTED REPRESENTATION PETITION AND, IF 25
PERCENT OF THE EMPLOYEES IN A PROPER NEGOTIATING UNIT SIGN
THE PETITION, THE AGENCY SHALL CONDUCT A REPRESENTATION

ELECTION.
* SEC. 4. AS 14_.2> IS AMENDED BY ADDING A NEW SECTION
TO READ:
SEC. 14.20.565. NEGOTIATION MEETINGS. A) A
SCHOOL BOARD SHALL, UPON THE WRITTEN REQUEST OF AN
EMPLOYEE BARGAINING ORGANIZATION, MEET WITH THE
REPRESENTATIVE OF THE ORGANIZATION WITHIN 20 DAYS AFTER THE
REQUEST AT A TIME AND PLACE TO BE MUTUALLY AGREED UPON. IN

THE SAME MANNER, REPRESENTATIVES OF AN EMPLOYEE BARGAINING
ORGANIZATION ARE REQUIRED TO MEET WITH A SCHOOL BOARD OR
ITS REPRESENTATIVES WITHIN 20 DAYS AFTER RECEIVING A
WRITTEN REQUEST.
(B) NOTWITHSTANDING AS 44.62.310, A NEGOTIATING
MEETING  MAY BE HELD IN EXECUTIVE SESSION UPON MUTUAL
AGREEMENT OF BOTH PARTIES, BUT ALL FINAL AGREEMENTS SHALL
BE MADE AT A PUBLIC MEETING OF THE SCHOOL BOARD.
# SEC. 5. AS 14.20.570(A) 1S AMENDED TO READ:
(A UPON THE WRITTEN REQUEST FOR MEDIATION BY AN

EMPLOYEE  BARGAINING AGENCY OR A SCHOOL BOARD, AND UPON
CERTIFICATION BY  THE REQUESTING PARTY THAT THE PARTIES
CANNOT AGREE ON AN INDEPENDENT PRIVATE MEDIATOR AND THAT
GOOD FAITH NEGOTIATIONS HAVE TERMINATED IN AN  IMPASSE,
THE FOLLOWING SHALL OCCUR oOCCURSI :

(1) WITHIN SEVEN DAYS OF THE CERTIFICATION
THE REQUESTING PARTY SHALL ASK THE UNITED STATES FEDERAL
MEDIATION AND CONCILIATION SERVICE TO SERVE AS THE AGENCY
TO RESOLVE THE DISPUTE. THE REQUESTING PARTY SHALL NOTIFY
THE EDUCATIONAL EMPLOYEES LABOR RELATIONS AGENCY THAT THE
PARTIES HAVE REQUESTED A MEDIATOR .

(2) THE MEDIATOR SHALL CHAIR ALL MEDIATION
MEETINGS BETWEEN  THE DISPUTING PARTIES AND ATTEMPT TO
RESOLVE THE DIFFERENCES  BETWEEN THE DISPUTING  PARTIES
AND REACH COMMON ACCEPTANCE OF TERMS AND CONDITIONS OR
OTHER ITEMS IN DISPUTE WHEREVER POSSIBLE.

6(3) WITHIN 30 DAYS OF THE INITIAL MEETING
OF THE PARTIES ~TO THE DISPUTE THE MEDIATOR SHALL HAVE
REDUCED ALL THE  AGREED TERMS, CONDITIONS AND OTHER ITEMS
TO A WRITTEN CONTRACT. IF MUTUALLY AGREED THE PERIOD FOR
REPORTING THE CONTRACT TO BOTH PARTIES MAY BE EXTENDED.e

(3 o0(4)e EACH PARTY TO THE DISPUTE MAY

posytfAL

SELECT A TEAM oOF NOT MORE THAN FIVE PERSONSe TO PRESENT dMJL-d. H <L<(
THE EVIDENCE, THINKING, ~ AND POSITION OF THE GROUP THEY
REPRESENT 5,£ TO THE MEDIATOR.
REAS* SEC. 6. AS 14.20.580 IS REPEALED AND REENACTED TO

SEC. 14.20.580. CONTINUED IMPASSE. THE MEDIATOR
SHALL NOTIFY THE EDUCATIONAL EMPLOYEES LABOR RELATIONS
AGENCY WHEN THE PARTIES JOINTLY AGREE, OR WHEN THE
MEDIATOR INDEPENDENTLY DETERMINES, THAT FURTHER MEDIAT10N
WOULD NOT PROMOTE RESOLUTION OF THE DISPUTE. FOLLOWING
MEDIATION, THE PARTIES SHALL OBSERVE A 10-DAY
COOLING-OFF PERIOD.
REAETSEC. 7. AS 14.20 IS AMENDED BY ADDING NEW SECTIONS TO

SEC. 14.20.581. LOCAL OPTION. (A) A SCHOOL
BOARD AFTER PUBLIC HEARING SHALL BY WRITTEN RESOLUTION
DECIDE WHETHER LAST BEST OFFER MEDIATED ARBITRATION OR
THE RIGHT TO STRIKE SHALL FOLLOW THE MEDIATION PROCEDURE mm
DESCRIBED IN AS 14.20.570. THE RESOLUTION SHALL BE ADOPTED
BEFORE THE MEDIATION PROCESS BEGINS.

(B) A RESOLUTION ADOPTED IN ACCORDANCE WITH
THIS SECTION IS BINDING UNTIL AN AGREEMENT IS REACHED.
HOWEVER, THE PARTIES MAY MUTUALLY AGREE TO MODIFY THE
OPTION SELECTED UNDER THIS SECTION.

SEC. 14.20.582. EMPLOYEE STRIKES. (A) IF THE
BOARD ADOPTS A RESOLUTION THAT AUTHORIZES EMPLOYEES TO
ENGAGE IN A STRIKE, THE EMPLOYEES MAY ENGAGE IN A STRIKE
IF A MAJORITY OF THE EMPLOYEES WHO ARE MEMBERS OF THE
BARGAINING AGENCY ELECT TO DO SO.

(B) IF THE EMPLOYEES ELECT NOT TO STRIKE, THE
SCHOOL BOARD 1S NOT REQUIRED TO PARTICIPATE IN
ARBITRATION.  THIS SUBSECTION DOES NOT PROHIBIT THE PARTIES
FROM REQUESTING CONTINUED ASSISTANCE FROM THE
EDUCATIONAL EMPLOYEES LABOR RELATIONS AGENCY IN THE
RESOLUTION OF THE DISPUTE.

© DURING A STRIKE DESCRIBED IN  (A) OF
THIS SECTION, AN  AGGRIEVED PERSON MAY APPLY TO THE
SUPERIOR  COURT IN THE JUDICIAL DISTRICT IN WHICH THE
STRIKE IS OCCURRING FOR AN ORDER ENJOINING THE STRIKE. A
STRIKE MAY NOT BE ENJOINED UNLESS IT CAN BE SHOWN  THAT IT
THREATENS THE HEALTH, SAFETY, OR WELFARE OF THE PUBLIC. A
COIJRT, IN DECIDING WI-IETHER TO ENJOIN THE STR11<E, SHALL
CONSIDER THE TOTAL EQUITIES IN EACH PARTICULAR CASE. TOTAL
EQUITIES INCLUDES THE IMPACT OF A STRIKE ON THE PUBLIC AS
WELL AS THE EXTENT TO WHICH EMPLOYEE ORGANIZATIONS AND
PUBLIC EMPLOYERS HAVE MET THEIR STATUTORY OBLIGATIONS. IF
AN IMPASSE OR DEADLOCK STILL EXISTS AFTER THE ISSUANCE OF
AN INJUNCTION, THE PARTIES SHALL SUBMIT TO ARBITRATION
UNDER AS 14.20.583.

(D) THE EDUCATIONAL EMPLOYEES LABOR RELATIONS
AGENCY SHALL ESTABLISH PROCEDURES UNDER  WHICH THE
BARGAINING AGENT SHALL CONDUCT THE ELECTION DESCRIBED IN
THIS SECTION.

SEC. 14.20.583. ARBITRATION. (A) THE PARTIES
SHALL  SUBMIT TO LAST BEST OFFER MEDIATED ARBITRATION IF
THE BOARD ADOPTS A RESOLUTION UNDER AS 14.20.581 THAT

PRECLUDES AN EMPLOYEE STRIKE, OR IF ARBITRATION RESULTS
UNDER AS 14.20.582(A) OR (C). AN AGREEMENT BETWEEN A BOARD
AND AN EMPLOYEE GROUP  SHALL INCLUDE A PROCEDURE TO
PROMPTLY SELECT AN ARBITRATOR. |IF THE PARTIES ARE UNABLE TO
AGREE ON A CONTRACTUAL PROVISION THAT PROVIDES FOR THE
SELECTION OF AN ARBITRATOR, THE EDUCATIONAL EMPLOYEES
LABOR RELATIONS AGENCY SHALL DIRECT THE PARTIES TO USE THE
SERVICES OF AND COMPLY WITH THE PROCEDURES OF THE FEDERAL
MEDIATION AND CONCILIATION SERVICES OR THE AMERICAN
ARBITRATION ASSOCIATION IN THE SELECTION OF AN ARBITRATOR.
AN  ARBITRATOR SELECTED UNDER THIS SUBSECTION SHALL BE A
RESIDENT OF THE STATE.

(B) IN LAST BEST OFFER MEDIATED ARBITRATION UNDER
THIS SECTION EACH PARTY SHALL SUBMIT A FINAL OFFER ON ALL
ISSUES 1N DISPUTE. EACH PARTY SHALL SUBMIT TO THE

ARBITRATOR ORAL OR WRITTEN EVIDENCE IN SUPPORT OF ITS
POSI I1ON AND SHALL BE GIVEN AN OPPORTUNITY TO RESPOND TO
THE PRESENTATION OF EVIDENCE BY THE OTHER PARTY. THE
ARBITRATOR MAY PROPOSE COMPROMISES TO POINTS IN DISPUTE.
AT THE REQUEST OF EITHER PARTY, OR ON THE MOTION OF THE
ARBITRATOR, THE ARBITRATOR MAY CONDUCT A PUBLIC MEETING
FOR THE PURPOSE OF ALLOWING THE PARTIES TO PRESENT AND
EXPLAIN THEIR POSITIONS AND FINAL OFFERS. THE ARBITRATOR
SHALL ALLOW EACH PARTY TO REVISE ITS LAST BEST OFFER
BEFORE FINAL SUBMISSION TO THE ARBITRATOR FOR DECISION.
CO THE DECISION OF THE ARBITRATOR SHALL TAKE

INTO CONSIDERATION

(1) THE HISTORY OF NEGOTIATIONS BETWEEN THE
PARTIES BEFORE ENTERING ARBITRATION;

(2) THE PUBLIC INTEREST AND FINANCIAL
ABILITIES OF THE SCHOOL DISTRICT;
SROUP (3) THE INTEREST AND WELFARE OF THE EMPLOYEE

(4) CHANGES IN THE COST OF LIVING;

(5) THE EXISTING EMPLOYMENT CONDITIONS OF
TI-IE EMPLOYEE GROUP COMPARED WITH THOSE OF SIMILAR GROUPS;

AND

(6) THE SALARIES, FRINGE BENEFITS AND OTHER
CONDITIONS OF EMPLOYMENT PREVAILING IN THE STATE LABOR
MARKET.

(D) THE ARBITRATOR  SHALL WITHOUT MODIFICATION
ADOPT THE LAST BEST OFFER OF ONE OF THE PARTIES AND ISSUE
A FINAL AND BINDING DECISION NOT MORE THAN 10 DAYS AFTER
THE PARTIES HAVE PRESENTED THEIR LAST BEST OFFER.

(E) THE PARTIES SHALL SHARE THE COST OF THE
ARBITRATOR EQUALLY.

SEC. 14.20.584. ARBITRATION AWARD. A) ON
APPLICATION OF A PARTY, THE SUPERIOR COURT SHALL CONFIRM
AN AWARD UNLESS GROUNDS ARE  URGED FOR  VACATING,
MODIFYING, OR CORRECTING THE AWARD.

(B) ON APPLICATION OF A PARTY, THE COURT SHALL
VACATE AN AWARD IF

(1) THE AWARD WAS PROCURED BY FRAUD OR OTHER
UNDUE MEANS;

(2) THERE WAS EVIDENT PARTIALITY,
CORRUPTION, OR MISCONDUCT BY AN ARBITRATOR PREJUDICING THE

RIGHTS OF A PARTY;

(3) THE ARBITRATOR EXCEEDED ITS POWERS;

(4) THE ARBITRATOR REFUSED TO POSTPONE  THE
HEARING UPON SUFFICIENT CAUSE BEING SHOWN FOR POSTPONEMENT,
REFUSED TO HEAR EVIDENCE MATERIAL TO THECONTROVERSY, OR

OTHERWISE CONDUCTED THE HEARING TO SUBSTANTIALLY PREJUDICE
THE RIGHTS OF A PARTY.

(C)THE FACT THAT THE RELIEF ORDERED BY AN
ARBITRATOR COULD NOT OR WOULD NOT BE GRANTED BY A COURT IS
NOT GROUND FOR VACATING OR REFUSING TO CONFIRM  THE

AWARD .
(D) AN APPLICATION TO THE SUPERIOR COURT UNDER
THIS  SECTIONSHALL BE MADE WITHIN 90 DAYS AFTER DELIVERY OF
A COPY OF THE AWARD TO THE APPLICANT.  HOWEVER, IF THE
APPLICATION IS  PREDICATED UPON  CORRUPTION, FRAUD, OR
OTHER UNDUE MEANS BY EITHER THE OPPOSING  PARTY OR AN
ARBITRATOR, IT  SHALL BE MADE WITHIN 90 DAYS AFTER THE
GROUNDS ARE KNOWN OR SHOULD HAVE BEEN KNOWN.
() IN VACATING AN AWARD THE COURT MAY ORDER A
REHEARING BEFORE A NEW ARBITRATOR CHOSEN AS PROVIDED IN THE
AGREEMENT, OR  IN THE ABSENCE OF A PROVISION IN THE
AGREEMENT, AS PROVIDED UNDER AS 14.20.583. IF THE AWARD IS
VACATED ON GROUNDS SET OUT IN (B)(3) OR (4) OF  THIS
SECTION, THE COURT  MAY ORDER A REHEARING ~ BEFORE AN
ARBITRATOR WHO MADE THE AWARD OR BEFORE A SUCCESSOR
APPOINTED AS PROVIDED  IN  THIS  SUBSECTION. THE TIME
WITHIN WHICH THE ORIGINAL AGREEMENTOF THE PARTIES REQUIRES
AN  ARBITRATION AWARD TO BE MADE IS APPLICABLE TO THE
REHEARING AND COMMENCES FROM THE DATE OF THE ORDER REQUIRING
A REHEARING.
(F) IF THE APPLICATION TO VACATE IS DENIED AND
A MOTION ~ TO MODIFY OR CORRECT THE AWARD IS NOT PENDING,
THE COURT  SHALL CONFIRM THE AWARD.
SEC. 14.20.585.  MODIFICATION OR CORRECTION OF
AWARD. (A) ON APPLICATION OF A PARTY MADE WITHIN 90
DAYS AFTER DELIVERY OF A COPY OF THE AWARD TO THE APPLICANT
THE SUPERIOR COURT SHALL MODIFY OR CORRECT THE AWARD IF
(1) THERE WAS AN EVIDENT MISCALCULATION OF
FIGURES OR AN ~EVIDENT MISTAKE IN THE DESCRIPTION OF A
PERSON OR REAL  OR PERSONAL PROPERTY REFERRED TO IN THE
AWARD ;
() AN ARBITRATOR HAS  MADE AN  AWARD
CONCERNING A MATTER NOT SUBMITTED TO THE ARBITRATOR AND THE
AWARD MAY BE  CORRECTED WITHOUT AFFECTING THE MERITS OF
THE DECISION UPON THE ISSUES SUBMITTED; OR
3 THE AWARD IS IMPERFECT IN A MATTER OF
FORM NOT AFFECTING THE MERITS OF THE CONTROVERSY.
() IF THE APPLICATION OF A PARTY UNDER THIS
SECTION IS GRANTED, THE COURT SHALL MODIFY AND CORRECT THE
AWARD TO EFFECT ITS INTENT AND SHALL CONFIRM THE AWARD AS
MODIFIED AND CORRECTED. IF THE APPLICATION IS DENIED, THE
COURT SHALL CONFIRM THE AWARD AS MADE.
(C) AN APPLICATION TO MODIFY OR CORRECT AN AWARD
MAY BE  JOINED IN THE ALTERNATIVE WITH AN APPLICATION TO
VACATE THE AWARD.
X SEC. 8. AS 14.20.590 IS AMENDED TO READ:

SEC. 14.20.590. GRIEVANCE PROCEDURES.
NEGOTIATIONS AGREEMENTS EXECUTED AFTER JULY 1, 1975, SHALL
DEFINE  "GRIEVANCES"™ AND PROVIDE FOR GRIEVANCE PROCEDURES

FOR THE CERTIFICATED STAFF. THE GRIEVANCE PROCEDURES
SHALL PROVIDE THAT THE FINAL STEP IN THE PROCEDURE SHALL BE
BINDING ARBITRATION. THE NEGOTIATIONS AGREEMENT  SHALL

PROVIDE A METHOD FOR THE SELECTION OF AN ARBITRATOR TO
RESOLVE GRIEVANCES.
x SEC. 9. AS 14.20.600 IS AMENDED TO READ:

SEC. 14.20.600. INDIVIDUAL RIGHTS oCASESe . Q)]
NOTHING IN AS 14.20.550 - 14.20.590 PROHIBITS AN
EMPLOYEE FROM ADDRESSING A SCHOOL BOARD, AS AN
INDIVIDUAL, THROUGH THE REGULAR PROCEDURES OF THE SCHOOL
BOARD FOR HEARING INDIVIDUAL CASES.

(B) THE EDUCATIONAL EMPLOYEES LABOR RELATIONS
AGENCY CONSISTENT WITH THE PURPOSES OF AS 14.20.540 -
14.20.610 SHALL SET FORTH PROCEDURES TO SAFEGUARD THE
RIGHTS OF NONASSOCIATION OF EMPLOYEES HAVING BONA FIDE
REL.1G10US CONVICTIONS.

+ SEC. 10. AS 14.20 IS AMENDED BY ADDING NEW SECTIONS TO
READ:

SEC. 14.20.605. EDUCATIONAL EMPLOYEES LABOR
RELATIONS AGENCY. A) THERE IS ESTABLISHED AN
EDUCATIONAL EMPLOYEES LABOR RELATIONS AGENCY  WHICH
CONSISTS OF FIVE MEMBERS. THE THREE MEMBERS OF THE STATE
LABOR RELATIONS AGENCY (AS 23.40) ARE  MEMBERS OF THE
EDUCATIONAL EMPLOYEES LABOR AGENCY. THE GOVERNOR SHALL
APPOINT TWO ADDITIONAL MEMBERS TO THE AGENCY ONE EACH FROM
LISTS OF NOMINEES SUBMITTED BY THE NATIONAL EDUCATION
ASSOCIATION OF ALASKA AND THE ALASKA ASSOCIATION OF SCHOOL
BOARDS, EACH OF WHOM MUST HAVE AT LEAST THREE YEARS
EXPERIENCE IN MATTERS RELATING TO EDUCATION IN ALASKA.
THE TWO GUBERNATORIAL APPOINTEES TO THE EDUCATIONAL
EMPLOYEES LABOR RELATIONS AGENCY SERVE AT THE PLEASURE OF
THE GOVERNOR.

(B) MEMBERS OF THE EDUCATIONAL EMPLOYEES LABOR
RELATIONS AGENCY RECEIVE NO COMPENSATION FOR THEIR
SERVICES, BUT ARE ENTITLED TO PER DIEM AND TRAVEL
EXPENSES AUTHORIZED FOR BOARDS AND COMMISSIONS.

© THE EDUCATIONAL EMPLOYEES LABOR RELATIONS
AGENCY  MAY EMPLOY STAFF ASSISTANCE AS IT CONSIDERS
NECESSARY TO IMPLEMENT THE PROVISIONS OF AS 14.20.540 -
14.20.610.

SEC. 14.20.606. POWER TO IMPLEMENT
NEGOTIATIONS. A) THE EDUCATIONAL EMPLOYEES LABOR
RELATIONS AGENCY SHALL PERFORM THE FUNCTIONS DESCRIBED IN
AS 23.40.120 - 23.40.180 TO CARRY OUT THE PROVISIONS OF
AS 14.20.540 - 14.20.610.

(B) THE PROHIBITION OF UNFAIR LABOR PRACTICES, AS
DESCRIBED IN AS 23.40.110, APPLIES TO A SCHOOL BOARD AND AN
EMPLOYEE ORGANIZATION.

x SEC. 11. AS 14.20.610 IS AMENDED TO READ:

SEC. 14.20.610. LEGAL RESPONSIBILITIES OF BOARDS.
NOTHING IN AS 14.20.540 - 14.20.600 614.20.550 - 14.20.6001
MAY BE CONSTRUED AS AN ABROGATION OR DELEGATION OF THE
LEGAL RESPONSIBILITIES, POWERS, AND DUTIES OF THE SCHOOL

BOARD  INCLUDING ITS RIGHT TO MAKE FINAL DECISIONS ON
EDUCATIONAL POLICIES.

x SEC. 12. AN EXISTING SCHOOL BOARD SHALL MAKE THE _OCAL
OPTION DECISION BETWEEN  LAST BEST OFFER MEDIATED
ARBITRATION OR THE RIGHT TO STRIKE REQUIRED UNDER AS
14_.20.581(A) ADDED BY SEC. 8 OF THIS ACT WITHIN 90 DAYS
AFTER THE EFFECTIVE DATE OF THIS ACT.

x SEC. 13. THIS ACT DOES NOT MODIFY OR TERMINATE A
NEGOTIATING UNIT OR AGREEMENT IN EXISTENCE ON THE EFFECTIVE
DATE OF THIS ACT.

x SEC. 14. THIS ACT TAKES EFFECT  IMMEDIATELY IN
ACCORDANCE WITH AS 01.10.070(C).

RO601 x END OF DOCUMENTS 1IN LIST - ENTER RETURN OR ANOTHER COMMAND.



BINDING ARBITRATION
1983-84 session was SB 78. Sen. HESS CS died 1in H. L&C
1981-82 was HB 174.

1. Who choose strike over arbitration, teachers or board? When 1is a

\% trije 0K? After what amount of negotiation? The 1issue 1is how to
finalize negotations. Strike, unilateral determination, or

* n binding arbitration? IT strike, aliov injunctive relief (court

order teachers back)?

2. Political approval (municipal assembly or legislature if REAA) of
WIWRAJJIU] arbitrator®s award? (Puts 1local school boards under more direct
control of assemblies. Binding arbitration prohibits elected body from
AfufjrbrnTATxercising its responsibility to constituents.)
n Which employees allowed to collective bargain? Certified vs. noncertified
BviCcovC Aj -oyvw SKEM0 .
n 4. How define grievance?

5. Scope of negotiations? What 1items must be negotations, which optional,
and which prohibi ted ?+-Nego tiabil itv vs. arbitrability of items.
VA-Haf™i™? 1t?

NOTES:

Since 1970 teachers have had right to negotiate”, but there 1is no dispute
settlement procedure; no finality.

1979 Anchorage teachers strike - Alaska Supreme Court ruled 1in 1982 that
teachers do not have the right to strike. Rabinowitz"s dissenting opinion
said if teachers are denied the right to strike, should be given right

to compulsory arbitartion.

As of 2/18/83, Juneau, Fb>lI, Anch, Kenai were only ones out of the 54
school districts that have a collective bargaining agreement with a union
or association.

PERA (AS 23.40.070-.260) provides orderly negotiation procedures for all
public employees except teachers.

QUESTIONS:
How fit with SB 154 Koslosky?
What 1is the "Kenai case"?
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SB 78
POSITION PAPER

Collective Bargaining Between School Boards and Their Employees

The Committee Substitute for Senate Bill 78 has recognized three basic
fundamentals which the Administration feels are vital in meeting the needs of
educational collective bargaining:

1.

The proper philosophical approach to public employment collective
bargaining as stated by the Legislature in the Policy Declaration of
AS 23.40 will protect the inherent right of elected public officials
to manage, balanced against the employees™ inherent right to
participate in the development of the rules used to manage.

The need to continue the integrity of a separate Educational Title
in the Alaska Statutes, where the needs of school district employees
and school boards can be recognized.

The right of all school district employees to organize into
representative groups of their own choosing, and to have a bilateral
resolution to the collective bargaining process that will be
overseen by an Educational Labor Relations Agency.

In addressing specific requirements of the bill, the Administration finds
itself in agreement with:

1 The establishment of an Educational Labor Relations Board
composed of the present State Labor Relations Agency plus,
an additional two members from the educational community.
This coupling of those already versed in Labor Related
decisions on the record with the insight of those from
Educational Community will save both time and money in
implementing the new law change.

2. Overcoming the uncertainty found in AS 14.20.550 by
defining "administrators™ who may or may not participate
in collective bargaining is long overdue. In addition,
clarifying the right of non-certificated educational
employees to organize, thus making them equal to their
counterparts in State service is also looked upon by the
Administration as an important step toward equitability in
the law.

3. The establishment of a series of steps beyond impasse to
bring bargaining to a bilateral conclusion by allowing for
one of the following. A ten-day cooling off period,
followed by the schoolboardsl right to choose between
unlimited strike followed by mediated arbitration, a
limited 45-day strike followed by mediated arbitration, or
an immediate move to mediated arbitration. These choices

3/0414-02-1/3LR1



preserve the District Schoolboardsl opportunity to choose
the vehicle it feels best in a given situation, while
ensuring the employee groups with a bilateral ending.

As the parties can move to resolution at any point, the
pressure of the above actions will spur both parties to
seek compromise as quickly as possible.

4. The use of Alaskan arbitrators versed in contract
resolution, education and the needs of the public will
help alleviate the fears of both Schoolboard and employee
representative organizations that they will not get a fair
contract under this system.

Prepared by:

Guy Stringham v / [/ 8 [/ 8 S
Director Date
Division of Labor Relations

Approved by:

Commissioner Date
Department of Administration

3/0414-02-2/3LR1



RESOLVING iIMPASSES

[#5621] Handling impasses.—The best way to hancie impasses is to avoid them by making Lhe
negotiation process work. But if the parties are not able to reach agreement in the course of negotiations,
what happens? Public sector strikes are generally illegal. So various strike alternatives have been tried and
new techniques are constantly being developed to solve this high-voltage problem.

Solutions-will probably not be found until there’s consensus about the meaningful differences between
public and private employment. To what degree are they great-enough to make techniques used in the
private sector inappropriate? Views 2bout this haven’t jelled. Until they do, diversity in methods for
settling contract disputes will continue-mediation, factfinding, arbitration and legal and iilegaJ strikes.

Mediation

[15625] What is it?—Mediation has been defined as ‘“assistance by an impartialJ third party to
.reconcile an impasse between the public employer and the exclusive representative regarding wages,
hours, and other terms and conditions of employment through Interpretation, suggestion, and advice to
resolve the impasse” (1-law. *11,102).

Mediation is generally either the required or authorized first step in an impasse procedure. Although
other impasse teM'iniques are often subject to legal attack, mediation is not. Since there is no element of
compulsion, there are no problems of unlawful delegation of governmental powers.

A mediator’s job is to find common grounds for compromise when Lhe parties cannot, and through
informal techniques, promote settlement of contract disputes. In the public sector, a mediator also

participates in "preventive mediation” by serving as 2n educator for negotiators new to the collective
bargaining process.

MEDIATOR'S FUNCTION The advice of the professional mediator is valuable. Experienced
mediators have been through the mill. Their advice may seem unpalatable but it may contain a hidden
clue to solving a seemingly insoluble dispute. Mediation isn’t just a time-consuming process required,
before going into factfinding. It’s a stage of negotiations that frequently results in a settlement.

[<[5626] Conciliation distinguished.—The terms mediation and conciliation are often used inter-
changeably. They are similar but not the same. Tne mediator comes up with solutions when efforts at
conciliation fail. Conciliation essentially involves persuasion. The conciliator meets jointly or separately
with the bargaining teams to try to convince them that it’s in their own interest to settle. He/she'will also
stress the public interest.

Mediators don’t stop at cajoling or persuasion. Tney make a determined effort to find a common
ground for settlement. Failing that, they give professional advice and make suggestions and recommenda-

tions as to how the dispute can be settled. The charge placed upon mediators by the agency employing
them is to resolve the dispute, hopefully, short of a strike.

FACTFINDING COMPARED Mediation differs from factfinding because it is an informal
rather than formal procedure. The procedures are similar in that neither involves binding recom-
mendations.

[15627] Obtaining the services of a mediator..—Labor relations agencies such as public employment
relations boards generally act as clearing houses for mediators. In the federal sector, the Federal
Mediation and Conciliation Service provides mediation services (See Fed. *35,550].

The mediator may be a full-time professional or a college professor, an ex-labor relations director or
ex-union representative serving on a panel of part-time ad hoc mediators provided by a state agency.
Hc/she may be a neutral official of some other agency or a leading citizen with a reputation for getting
things done and is therefore designated by the governor or the mayor to resolve the dispute.

Don’t be overly concerned if a mediator has a trade union or management background. Mediators’
experience as negotiators for either side helps themldevelop creative approaches to settlement. A
battle-scarred veteian of bargaining may be much more realistic 3nd effective, in offering advice than
someone who’s chosen merely because of the point of view he or she represents.

[15628] The process.—n the Erst session, a mediator's usual technique is to have a free discussion in
a joint session with both bargainingteams. Then he/she meets privately with’the team that has Lhe
greater complaints.

Q lo71 P-H Lnc. PPA-LMR-Sec Cron Reference Tible for Ulec dcvdopmeali / 15628



Collective Bargaining Problems ar.d Answers 8-3-11

What are their real concerns? What have they been advocating for trading purposes and what are the

real "musts"? Aie they willing to effect a compromise on any of their supposed “musts"? Are they
tware of the chances they are taking in letting a dubious position go to factfinding? ,
I After exploring issues in private conference, the mediate: often urces resumption of direct
Inegotiations. He/she may preside over several bargaining sessions before again separating the parties. He
imay urge one team or the other to state openly what it has said privately. Negotiators may find it
advisable to comply but make their doing so contingent upon acceptance of a counter-proposal or upon
ithe other side’s willingness to modify or withdraw certain of its demands. A skillful mediator will explore
every avenue in open session that might prove to be the catalyst leading to resolving the impasse.

The mediator may go further. If his or her advice has been rejected in part or in toto, the mediator still
may present specific recommendations. These may stem from the neutral’s own concept of what it
vould take to break a deadlock or from mere intuition as to what will be acceptable to the parties.

-&MEDIATOR IS NOT AN ARBITRATOR -A- Remember that the mediator isn't an arbitrator
with the authority to impose a settlement upon the parties. He or she recommends but cannot

mandate. In some states, a mediator’s recommendations, if rejected, cannot even be referred to or
e given any weight in factfinding proceedings.

5629] Mediator’s techniques.—The mediator is generally free to adopt any technique that will help
wide a dispute. One exception is that some jurisdictions do not permit the mediators to make his/
her findings public—or even submit them to a factfinder.

The mediator analyzes the power structure, separates “musts’™*from other items and groups packages.
He/she (1) also is a good listener and gets negotiators who’ve stopped talking to open up; (2) cools
rungs down when necessary; (3) is also adept at finding face-saving solutions and other expedients iO
;;nerate compromise. The mediator ordinarily tries to convince both negotiating teams that they should

hoose the known over the unknown. The big unknown in Lhe impasse process is what sort of a
actfinder might be assigned if the dispute isn’t settled.

YOUR TECHNIQUES -r- Don’t put the mediator on the spot. He or she shouldn’t be placed in
the position of seeming to violate confidential disclosures. A mediator can’t reveal to the other side
what has been said Ln confidence. At..the same time, you may want the mediator to intimate to
the other side what you’re willing to concede. Tell the mediator. But don’t irrevocably commit your
team to a proposition in a confidential discussion with the mediator. If you do, don’t blame him or
her foi leaking it to your adversaries 2nd urging its acceptance.

[*5630] Mediator’s recommendations.—The mediator’s recommendations should not be taken lightly,
c/she usually has good reason to believe that one side or the other will find them generally acceptable
riscorvmced that what is proposed would be a fair solution of the issues in dispute. If he/she proposes a
Jntract clause supporting the demand of the other side, this doesn’t mean lack of impartiality. It does
fleet considered judgment that the clause has merit.

At worst, the mediator’s recommendations for porposed contract settlement show how far apart the

trtics are and set the stage for the next step. At best, they suggest possibilities for narrowing disputed
rues or eliminating them altogether.

K5631] Do you want to go to factfinding?—Befoie making a decision, consider the implications,
sy differ from state to state. In New Jersey, for example, the mediator’s recommendations can’t-be
tsentcd to the factfinder [N.J. 35,003,19: 12-3.5.]. Of course, if no law controls, the parries are free

decide what pre-conditions, if any, to set for admission of facts, arguments, conclusions or
commendations generated in the mediation proceedings.

5- DON'T BETOO QUICK TO DROP A MEDIATOR -r- Study your position before breaking off
relations with the mediator. Which of his or her recommendations, if disclosed to the public, would
gain widespread support? Which would strengthen the opposition’s hand? ‘vhich could be accepted
without forfeiting any essential right or prerogative? While the mediator coesn’t always know best,-
his/hcr advice shouldn’t be totally ignored. The mediator may not feel free to disclose any information

tbout the ultimate position of the other side. Look for hints that art often more revealing than
outright recommendations.

Also, consider the cost of preparing and presenting the case to the factfinder. Each issue must be
iuched and the more issues that remain unsettled, the higher the cost of preparation.
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"23 BUT IT MAY BE INEVITABLE If atruly important principle is involved, the party must go
to factfinding regardless of costs.

factfinding

17 5635] \Miat is it?—Factfinding is often the second step in the hierarchy of impasse techniques used
in Lne public sector. If mediation fails, factfinding begins. Factfinding is the investigation of a public
sector hbdr dispute by an individual, panel, or board that submits a report to the parties describing the
issues Involved. The report may contain recommendations for settlement and sometimes may be made
public.

Factfinding, like mediation, is not usually attacked legally because factfinders' recommendations are
not binding on parties. Many state laws authorize or require it. In addition, Lhe parties may agree to
submit disputes to factfinding in the absence of a legal requirement to do so.

Factfinding differs from mediation in that it is a formal proceeding. It is comparable to arbitration

with one important difference. Factfinding leads to recommendations for settlemenL Arbitration means
aprescribed settlement.

57-AD\TSORY ARBITRATION -F- Factfinding is similar to advisory arbitration. When the process
is used to settle grievance disputes, it's g°nerally called advisory arbitration. When used to settle con-
tract impasses, it’s called factfinding.

5636] Who serves as factfinder?—Factfinders 2re generally supplied by labor relations boards. They
often are experienced private or public sector arbitrators.

CHECK THE PROPOSED FACTFINDER -A Assume you'll be assigned a competent factfinder
but, if you have a choice unde: you; state law, you can check the factfinder’s background. Review
recommendations m3de in comoarab'e cases. They are frequently made public.

[~5637] Criteria.-Factfinder’s criteria may or may not be set out in the law authorizing the
procedure. Generally, the laws do set out the procedure to be followed in detail but do not specify
criteria. One exception is the Indiana collective bargaining law for teachers [Ind. ¢ 17,113].

The criteria generally relied on by factfinders are these:

0o Comparisons of wages and other conditions of employment of the employees with those of others
doing comparable work in the public or private sector at nearby locations.

®The employer’s traditional rank when so compared,

0 The employer’s ability to pay.

0 Cost-of-living increases. . L

0 The bargaining history of the parties,

a The public interest.

[~5638] What factfinders do.—Factfinders analyze the relevancy of the facts and contentions
presented to them. Then it’s their job to come up with recommendations. The recommendations are
hopefully palatable to both sides. If either side finds them otherwise, unless there’s a further step in the

.impasse procedure, the impasse continues until the force of public opinion produces a change of position
by one side or the other.

£2 UNCERTAINTY Or FACTFINDING -F Factfinders, like arbitrators, needn’t be consistent.
They may stick to “precedents” established by previous arbitration or factfinding awards or they may
not. They can also find any number of reasons for deviating from the principles of other cases. The
circumstances, in their opinion, may differ or the value of one criterion as opposed to another may
vary. For example, ability to pay may be a crucial factor in the current dispute even Lhcugh in a prior
case it was harcly considered.

Some state laws expressly authorize factfinders to use mediation techniques. When laws are silent or.,
nonexistent, factfinders often confer on or off the record before making official recommendations.

5" FACTFINDERS NfEZD NOT MEDIATE -4- Don’t assume that the factfinder will try to
mediate. The parlies must fully prepare on each issue, regardless of time or cost. If the factfinder does
try to mediate, such preparation doesn’t hinder the process.

Q 1977 t-w Ibc. 2PA-LMR-Sm Cr&a Reference Ttblc for blot dev;lopmenu _ / N5638



5.624 Collective Barrainint: Problem- and .Answers 8-7-17

Factfinders perform their function as the la- requires cr. if there is no law, as their experience
dictates. For example, private communications with a factfinder may be taboo. Generally, a factfinder
can’t even communicate in writing with one of the parties without giving notice tq Lhe other and an
opportunity for both to comment on the subject discussed.

Accepiabb'lity to both parries is Lhe chief object of professional ractfmders.

[75639J The hearing.-Even though factfinders make nonbinding recommendations, they expect and
merit professional presentation of the positions of both parties. Tnis is no task for amateurs. The
agency's legal counsel may qualify if well versed in the technique of handling grievance arbitrations. If
the agency has‘a labor relations department, its director or a staff member should'be qualified. How an
agency’s case is presented may be more important than what is presented!

57 PUT YOUR BEST FOOT FORWARD -b- Don’t assume that a factfinder is merely going to add
two figures and then divide by two. Put forward your best proposals. Don’t hold back anything you’re
willing to concede. How equitable a factfinder’s recommendations are depends largely on how
persuasively the case is presented.

After both parties have had all the time necessary to present their cases at the formal hearing, the
factfinder prepares a report and recommendations on each issue submitted. Occasionally a speciHc issue
will be remanded to the parries for further negotiation.

The factfinder’s report is presented initially for private consideration by both parties. After a short
period of perhaps a few days, the recommendations, if not accepted by both parties, may be made
public. More often than not, direct negotiations 2re resumed, !'n some states another super-factfinding
panel may hold further hearings.

[*15640] A hypothetical factfinding case.—Assume factfinding is the result of mutual consent by an
employer and an employee organization that are locked in impasse. The parties are a municipal
government and a union representing the nonsuperrisory employees of a public library. Assume th2t
'they’ve fixed no special rules, that no holds are barred. The sole issue, the parties agree, is the amount of
the general salary increase in next year’s agreement. The factfinder is a lawyer experienced as an
arbitrator. After oral discussion of the one issue before him or her, the ground rules are set: (1) Only one
spokesman for each side; any other participants can appear only as witnesses and must be sworn; (2)
statistical or other exhibits may be introduced; (3) witnesses may testify as to their relevancy; (4) written
briefs may be filed at the close of the hearings; (5) the parties will be given 10 days to comment on each
other’s briefs; (6) court rules of evidence will not be followed.

Argument for the librarians: The librarians are the moving parry. Tnerefore, their spokesman goes rirst
and asks for a 207c across-the-board increase. Tnis increase, he argues, is merely a catch-up to keep the
local library salary rates in line with those paid by other libraries in the area. It’s obvious to the
factfinder that the term "area" has been loosely defined. Information is presented that salary rates in
effect in other libraries are much higher than those currently paid in the town. The geographical or other
criteria used in making comparisons is a proper question to be considered by the factfinder.

But this isn’t the union’s only argument. In the broad metropolitan area where the library is located,
the regional Consumer Price Index has advanced 9% since the last.general wage increase. In addition,
evidence shows that the average increase of municipal clerks and unionized employees, including
specifically the municipalities’ blue collar workers, has amounted to 15% as a result of a 2-year contract
entered into in the prior year. . *

Argument for the dry: The dry claims its finances are in too rough a shape to permit more than a
minimal increase, maybe 2% or 35s. The librarians have picked out the richest cities in the state with
which to compare themselves. They even reached out to include an affluent town in an adjoining state.
Some of the cities listed as comparable have a big tax base from industry whereas the city involved is
rural. The city submits its own list of comparable cities.

In addition, the Consumer Price Index has no relevancy. Librarians are professionals. It is argued that
the BLS Consumer Price Index can’t be applied to professionai and other highly-paid white collar
employees. Even if the Index is a proper factor, the rity lies outside of the metropolitan area cited. If
used at all, it should be the national, not a regfcnal. index.

Finally, librarians in this city are already being paid fairly. Tneir last increase put them on a par with
the rates paid in other comparable cities. In addition, one indicator invariably used by unions to indicate
low salaries and low morale is the turnover rate. However, the union hasn’t used it inasmuch as the
turnover of city Librarians has been almost zero.
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Outcome: The factfinder prepares a graduated list of Lhe last three years’ salary’ scales from both the
city’s and the union’s lists of comparable libraries. He/she discovers that—en the combined list—the city
ranked seventh for two of the three years. This year, however, it fell to ninth. The city’s tax rate and
base are compared with those of adjoining communities. The factfinder discovers that although die city’s
tax base is small, its rate is fairly low, so 2 tax increase isn’t out of the question.

The factfinder recommends a two-year contract with an 850 boost in the first year. This increase
wCl bring the city’s libraries back into seventh place in salaries. He/she recommends that the increase be
broken up into two parts—4% now and 49b in six months—in order to ease the boost’s burden on the city.

For the second year, a ccstof-living adjustment based on the regional Consumer Price Index is recom-
mended to give the librarians an inflation hedge.

Arbitration

[55645] What is it?—Impasse arbitration is a formal adversary hearing presided overby a neutral who
determines with finality the terms 2nd conditions of a collective bargaining agreement. The neutral-or
arbitrator—may be an individual or the third member of a panel whose other members are partisans of
each of the parties.

Arbitration of grievances (sometimes called *‘rights” disputes) has long been accepted in the private
sector 2nd its legality (at least when authorized by statute) and usefulness in the public sector is widely
acknowledged. But arbitration of impasses (sometimes called “interest” disputes) is another matter. Its
supporters say it’s necessary to provide a means for final settlement of impasses where the strike
alternative is not available. Others question its legality and object to forced settlements by a stranger to
the collective bargaining process.

[55646] Arbitration laws.—Some laws authorize the parties to agree voluntarily to impasse
arbitration. They have not resulted in a stampede for the services of arbitrators. On the contrary, when .
arbitration is voluntary, it's rarely used. Other laws require arbitration. Tney usually apply to police and
firefighting personnel since there’s a special need for strike-substitutes for members of these groups.

Compulsory arbitration of the disputes of other public employees is not common. One notable
exception is the City of New York. In an effort to reduce disruptions of public services that have at times
approached crisis proportion, the city in 1972 adopted amendments to its bargaining law requiring final
binding determination of bargaining impasses [N. Y. 525,030 et sea.]. Eugene, Ore. also has an
ordinance requiring city employees to arbitrate Impasse disputes [Ore. 525,021 ].

Criteria. In some cases arbitrators’ criteria are imposed by statute. They are similar to factfinders’
.criteria. Generally speaking, the criteria require comparisons with employees doing similar work in public
and private employment and consideration of the employer’s ability to pay and cost-of-living data. They
may also include the “interests and welfare of the public" and “such other factors normally taken into
consideration ir. the determination of wages, hours and employment conditions in the public and private
sector" [Mich. 519,509].

j [65647] Legality.—Compulsory arbitration laws have been attacked cn the ground that they
unlawfully delegate governmental decision-making powers to a nongovernmental authority. This is a
reflection of the “sovereignty” doctrine, under which only the public employer can establish the terms
and condi'ions of employment of government employees. In practice however, governments do
relinquish their "sovereign” rights in many ways, including their participation in the collective bargaining
process. LI
, Courts tend to uphold compulsory arbitration laws if they set guidelines for, and impose limits on, the
powers of the arbitrator. The Supreme Judicial Court of Massachusetts held that binding arbitration
provisions for police and firefighters (Mass. S 11,117) superseded a town’s "Home Rule” decision-making
powers under the state constitution. The bargaining law is a general law, the Court said, and applied to all.
cities and towns; in case of inconsistency or conflict, locil laws must yield. The Court also ruled that the
legislature may delegate to a panel of private individuals the authority to implement legislative policy, so
long as proper safeeuards are provided [Town of Arlington v. Bd. of Conciliation and Arbitration (Sup.
Jud. Ct., 1976) 352 N'.E. 2d 914].

The Washington State Supreme Court upheld the constitutionality of a binding arbitration provision
(Wash. 5 13,133) thaf set guidelines for the arbitration panel and standards' for court review as a
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tafcguard against arbitrary action [City of Spokane v. Spokane Pciice Guild (S. Ct., 1976) No. 43954,
553 P. 2d 1316], The Court also pointed out that although a binding arbitration award could result in
the need for a city to raise taxes, the arbitration law itself didn't ur.cor.nitutionally impose a tax on the
city to meet the costs of an arbitration award. But the Supreme Court of Utah held t'nc state couldn’t
withdraw the power of local elected officials to determine wages, hours and conditions of employment
for firefighters and grant it to a panel of private citizens without providing for court review or any other
safeguard to protect the public interest (Salt Lake City v. laFF (liiah S. Ct.) No. i46S9, 4-25-77).

The Colorado Supreme Court barred binding arbitration in public sector disputes as an
unconstitutional delegation of authority, without considering the issue of safeguards [Greeley Police
Union v. City Council of Greeley (S. Ct., 1976) No. 26992, 553 P. 2d 793).

£5- POIVER TO TAX -V Some laws meet the objection against giving an arbitrator power over the
purse strines by providins that an award requiring legislative implementation is not final until that
body acts (N.Y. ¢ 25,043)1

[~5648) OTHER OBJECTIONS.-The basic objection to binding arbitration, legal arguments aside, is
that it undermines the collective bargaining process. Collective bargaining is a do-it-yourself technique.
An imposed settlement is alien to it. Moreover, parties knowing that they won't have the final say tend
to save their best shots for the arbitrator. It’s realistic to expect them to hold off on compromises if they
expect an arbitrator to split the difference.

Public employers also believe arbitration undermines their authority to run the show. This objection is
at least partially answered by limits placed on the arbitrator whose authority is not wider than the scope
of bargaining so his/her power may, as a practical matter, be no more than that enjoyed by a powerful
union. Nevertheless, compulsory arbitration does mean that the employer is giving up to an outsider its
right tosay “no” on crucial issues of wages, salaries and conditions of employment. The arbitrator, in runt,
doesn’t have to live with the results of decisions and will not be called to account for them though court
review may overturn them.

£5-EMPLOYEES’ VIEW -N- Employee organizations find arbitration less objectionable than
management. Deprived of the strike weapon, they tend to look with favor on any procedure that
deprives management of some cf its trump cards.

[*5649) Possible solutions.—Some localities are experimenting with various methods to soften
objections to arbitration. Tne;e include final offer arbitration (on a total Dackage or issue-by-issue basis)
znd “Med-Arb.” *

S'A DRAWBACK -r- A drawback of the total package technique is that it completely ties the
arbitrator's hands. What if the wage package of one of the parties is reasonable and its proposals on
working conditions are out of line? While the total package technique does encourage negotiation and
compromise, it can force the arbitrator into a difficult position and result in an unreasonable award.

The Wisconsin legislature has experimented with the total package, final offer technique for its law

enforcement (except those in Milwaukee and small towns) and firefighting personnel [Wise. $13,124).
The law requires total package, final offer arbitration unless the parties agree to submit to traditional
arbitration.
m Final offer arbitration. With this method, the arbitrator is usually askec- to choose the more reasonable
total p-acl'Mge final offer of one party. This, unlike conventional arbitration, encourages negotiation and
compromise since a party is not likely to submit a package to an arbitrator if it sees a likelihood that the
*dversao'’s total package m3y be deemed more reasonable than its own. What happens, though, if both
offers seem unreasonable to the arbitrator? Some final offer procedures have attempted to avoid such
potential problems by allowing the arbitrator to select the better offer on individual iSSU€S, rather than
the complete package. So the arbitrator may, as an example, find the employer’s wage offer more
reasonable and the union’s proposed change in leave of absence provisions a fairer solution. In this way,
both sides get a settlement that is a truer compromise. Final offer selection on an issue-by-issue basis is
tn alternative offered under New Jersey’s compulsory arbitration law for police and firefighters
t\ 19,50.*). N.v, Jersey and Massachusetts™ 11,117) also permit a factfinder’s recommendations as one
of Lhrr; total packages from which an arbitrator may choose (the other tv.o being the final offers of the
parties).

Med-Arb. A hybrid in the ?rsenal of public sector impasse techniques is called “Med-Arb." Under this
technique, the arbitrator takes on Lhe dual role of an arbitrator and mediator. He/she attempts :.- encourage
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settlement by finding common grounds of agreement, meeting privately with each of them and making
recommendations. If mediation efforts faiJ, the neutral arbitrates the dispute, and all decisions are final
and binding.

Authorities are divided on the value of this technique. Those objecting claim that taking off a
mediator's hat and putting on an arbitrator’s hat is easier sa>d than done. They believe it is impossible for
a neutral to participate as a mediator without undermining one's authority as an arbitrator. Both the New
York City arbitration law [N. Y. ~25,034] ana the Eugene, Oregon, ordinance [Ore. 125.011)
specifically authorize impasse paneis to mediate.

Strikes

[%5651] What is a strike?—A strike is the concerted refusal of employees to perform all or part of
their work as a pressure tactic for improving working conditions. It has been defined by law as
“concerted action in failing to report for duty, the wilful absence from one’s position, the stoppage of
work, slowdown, or the abstinence in whole or in pan from the full, faithful and proper performance of
the duties of employment for the purpose of inducing, influencing or coercing a change in the conditions
or compensation or the rights, privileges, or obligations of employment” [Pa. 111,103].

Job actions. A definition such as the one used above could also cover job actions such as slow-downs.
Authorized employee acts such as sick-calls and work-to-rule tactics could also be included. The
employer’s problem is one of proof. If firemen suddenly take advantage of their right to go off duty to
have a physical checkup immediately after a fire, the city must show this was a pressure tactic and pan
of a concerted plan if it wants to prove it’s a strike.

~MASS RESIGNATIONS -r Mass resignations pose a special problem. If employees have
resigned, they’re no longer employees. Anti-strike laws apply to “‘employees.”” The problem for the
employer is whether it can prove a job action was a strike and, more importantly, whether it warns to.
Its basic objective is probably to get the “plant” running again under terms it C3n live with. Sometimes
it needs court actions to accomplish this; other times negotiations will dispel the need to find out
whether a particular job action was a strike.

[15652] Legalityl-Public sector employees do not have a constitutional right to strike [National
Association of Letter Carriers v. Blount, 305 F. Sudd -546 (D.D.C. 1969); appeal dismissed 400 U.S. SOI
0971)]. The federal and state governments are therefore free to impose this restriction on their
employees and they have freely done so. Strikes by federal employees are unlawful under federal law [5
U.S.C. 87311 ] and 2re an unfair practice under E.O. 11491 [Fed. ~ 11,141], and many state laws are in
accord. Y/hen l2ws are silent on the legality of strikes, courts have ruled public employee strikes are illegal-
[See Cal. & N.J. 110,100]. In both of these slates, however, firefighter strikes are specifically prohibited
by law. New Jersey law aJso prohibits police strikes [See N.J. 119,500 and Calif. M14,100].

5S-PENALTIES -4- Many laws impose penalties on strikers. Under federal law they are subject to
S$1,000 fine and a year and a day imprisonment [ 18 U.S.C. 8§191S]. State laws also impose penalties.
For example, under New York’s Taylor Law an employee may be penalized two-days pay for each day
on strike and may be placed on probation for a year. .An employee organization loses its dues check off
privilege IN.Y. 111,113], Strikers may also be subject to fines or imprisonment for violating
anti-strike injunctions. ’

Legal strikes.—Some states do permit some strikes. Laws in .Alaska [111,124], Hawaii'l ]1,125],
Pennsylvania [111,134] and Vermont [1 13,1 10] p-emit strikes that do not endanger the public health
and safety. Public sector nurses in Montana may also strike in some circumstances [Mont. 1 18,109].

The Abslui statute is unique in establishing different rules for different employee groups. Thus, police
and fire protection employees, correctional employees 3nd hospital employees are not permitted to
strike. For these groups arbitration is the final-step impasse procedure. Public utility, snow removal,
sanitation and public school employees may strike after mediation. However, once the strike “has begun
to threaten the health, safety or welfare of the public’ a court may issue a back-to-work order-. All other
employees may strike if a majority of the employees in the bargaining unit vote to do so.

[15653] Should public employee strikes be allowed?-For many years there was near total agreement
thot anti-strike laws were needed because the feeiing was that acts against the “sovereign” are akin to
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"treason, government employment is s privilege and not a right, and strikes nm counter to the public
interest. There is still near total agreement that many strikes cannot be tolerated. Mass walk-cuts by
police and fire officers can have disastrous consequences. Extended walkouts by others such as sanitation
workers can also seriously endanger the public health and welfare.

AN

ON THE OTHER HAND -V There’s a growing awareness that public employment isn’t the sole
factor in dctenrJnir.g whether services are essential. For example, are strikes by public sector clerks
and park attendants more serious than those of private sector utility workers? Or strikes by public
sector bus drivers more disruptive than strikes by private sector bus drivers?

Reappraisals. TKese considerations have made a small but growing number of policy-makers conclude
that blanket strike bans are not justified (permissive laws in Alaska, Hawaii, Pennsylvania. Vermont
Dlustrate this). Moreover, they don’t work. Public employees have not abandoned and are not likely to
abandon a successful technique when the issues 2re big enough to make the risk worthwhile. Strike

penalties are not a deterrent if they’re not enforced and many strike settlements include an agreement
for amnesty.

££EAN EXAMPLE -¥vm The illegal postal strike of 1970 resulted in commitments for sizable wage
and salary increases, the eventual resolution of inter-union rivalries and coverage of postal workers
under the National Labor Relations Act. Moreover, no one went to jail.

From the employee view, the strike or the threat of it provides needed leverage. But the employer may
also prefer a strike, in some instances, to the alternative of a settlement imposed by a third party such as
an arbitrator. At least management retains its right fo say "no.”
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At the request of the Committee we met on 3 May to discuss and explore options
attendant to a mutually acceptable collective bargaining bill to be used as a
substitute for SB 78.

While the discussions proved insightful and revealed some areas of commonality
of thought on collective bargaining generally at least five (5) basic concepts
continue to be deterrents to a mutually acceptable bill.

a) Scope of Negotiations:

- AASB prefers a specific list of items which would be subject to
collective bargaining, especially if arbitration is to be the final step in
the bargaining process.

- NEA-Alaska prefers that the current definition continue, 1incorporating
with the "Kenai Decision™. It is our opinion that a specific and limiting
list unnecessarily constrains the parties in resolution of problems.

b) Negotiability vs Arbitrability:

- AASB feels that all of the items subject to negotiations should not
necessarily be included in the issues which may be placed before an
arbitrator.

- NEA-Alaska feels that any unresolved item which is legitimately included
as part of a collective bargaining process should be subject to
arbitration.

c) Management Rights:

- It is the position of AASB that the presence of an arbitration provision
necessitates the inclusion of specific management rights statements.

- NEA-Alaska feels that the presence of 14.20.610 clearly reserves to a
school board its rights, responsibilities, and authority and gives the
board substantial latitude on matters attendant to policy.
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d) Finality through:

- conventional arbitration, last best offer arbitration, strike, unilateral
determination.

e) AASB concern for effect of financial exigencies vis a vis reducing program

and staff.

With a major share of the time being devoted to a, b, and c and not producing a
bilateral understanding, items d and e were not fully discssed.

Respectfully submitted:

Robert Manners
Executive Secretary

RM:ic



d) "Arbitration lengthens the process."

- Again, quite the contrary! The data shows that the cere presence of
an arbitration procedure enhances the potential for a negotiated
settlement short of its actual use. When the parties know that the
issues in a dispute will be subject to third party scrutinv and
determination, the tendency is to take more reasonable and defensible
positions in the interest of reaching bilateral agreement.

It should be noted that Alaska has had for over ten (10) years the statutory
requirement of binding arbitration on grievance disputes. The track record in
this arena clearly shows that the vast majority of grievances do not get to
arbitration in that the parties are generally able to reach agreement on their
resolution and that the arbitration decisions which have been rendered have not
been particularly burdensome for either party.

Finality in teacher negotiations is essential. Too much time, energy, and human
resource is currently being spent by both sides 1in the teacher collective
bargaining process as a result of negotiations impasse disputes which would be
better spent on the task of education.
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"An Act relating to Public School Employees lective Bargaining”

Amends 14.20.550-610

Section 1: Declaration of Policy; adds a new section AS 14.20.540 establishing

that publicschool employees have a right to participate in formulating de—
cisions pertaining to their employment, that such will provide cooperative and
harmonious relationships and promote public education in the State.

Section 2: Amends AS 14.20.550 to include all school district employees under
the negotiations requirement.

Section 3: Amends AS 14.20.555 tomake optional coordinated employee nego—
tiations available to administrative certificated personnel and to classified
employees.

Section 4 : Repeals and reenacts AS 14.20.560 to establish the Educational
Employees Labor Relations Agency with administrative responsibility for deter—
mination on questions pertaining to the negotiations unit, 1its composition, and
representation elections.

Section 5: Negotiation Meetings: Adds a new section AS 14.20.565, which
establishes that negotiations will commence within 20 days of a request by
either party and that all final agreements must be made at a public meeting of
the school board. It also establishes release time without 1loss of pay or
benefits for employees when negotiations are conducted during the normal work—
day.

Section 6: Amends AS 14.20.570 (A) to more clearly define the access to and
utilization of the mediation procedure.

Section 7: Repeals and reenacts AS14.20.580 to provide for last best offer,
item by item arbitration on those issues not resolved in mediation. If the
parties are unable to agree on a procedure for the selection of an arbitrator
they are directed to utilize the procedures of the American Arbitration Asso—
ciation.

The arbitrator will receive the last best offer ofeach party; provide for
argument, evidence, and testimony; nay conduct a public hearing; and shall
select the final offer of one of the parties as a binding determination.

The costs of the arbitrator are equally shared by the parties.

Adds a new section, 14.20.584 which provides for judicial review of an arbi—
tration award consistent with AS 09.43.110 - 130.

Section 8: Amends AS 14.20.590 to include all publicschool employees in the
requirement that all collective bargaining agreements must contain a provision
providing for a grievance procedure ending in arbitration.



Section 9: Amends AS 14.20.600 to provide for bona fide religious objection to
collective bargaining agreements containing provision for payment of a service
fee to reimburse the exclusive bargaining agent for the expenses of representa—
tion.

Section 10: Adds a new section, AS 14.20.605, establishing an Educational
Employees Labor Relation Agency which 1is responsible for the administration of
the law. The Agency is created in the Department of Administration by the
addition of two gubernatorial appointees co the current Labor Relations Agency.

Adds a new section, AS 14.20.606 which provides that the EELRA shall have
responsibility to adjudicate unfair labor practices and incorporates, by refer—
ence, AS 23.40.120 - 180. Defines and prohibits unfair labor practices and
incorporates by reference, AS 23.40.110.

Section 11: Legal Responsibilities of Boards: Amends AS 14.20.610 to clarify
authority of a school board relative to its legal responsibilities.

Section 12: Provides grandperson protection to current recognized negotiating
units and collective bargaining agreements 1in existence on the effective date of
the Act.

Section 13: Effective date clause: immediate.
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POLICY PAPER
on
COLLECTIVE BARGAINING
BETWEEN SCHOOL BOARDS AMD THEIR EMPLOYEES

The intent of SB 78 1is fully understood by reading the proposal in
Section 7 of the bill which repeals AS 14.20.550 - 14.20.610. These sections
are concerned with school board procedures relative to labor negotiations,
mediations and grievance handling. This amendment would move the labor
relations procedures of Title 14 to Section 23.40.070 - 260, the Public
Employment Relations Act. At first reading this proposal appears to have
validity in that a single statute would control procedures in the area of
labor relations. However, SB 78 fails to address the unusual circumstances
and political sensitivity of the educational views of the many communities of
the state which are operative in labor disputes between school district
administrators and educational associations. As found in SB 78 the proposal
is to classify certificated employees of school districts as Class 1 partici—
pants as defined in PERA for the purpose of denying or limiting strikes.
Class 1 employees are barred from striking and are immediately subjected to AS
09.43.030 which allows for court ordered interest arbitration. This proposal”
would appear to ensure labor harmony; in fact, it would limit attempts to find
true areas of compromise, thereby forcing the parties to make non-negotiable
demands rather than seeking settlement that reflects the interests of all
parties, including the community.

Placing certificated employees within AS 23.40 of PERA opens a broader
question of whether the present non-negotiable items found in the decision of
the Supreme Court i the Kenai case could now be considered negotiable within
the PERA definitions of terms and conditions.

AlIl school-related employees should be spoken to under Title 14. The
amendment proposing to view non-certificated school employees as Class 2 PERA
employees has some validity when considering health-related activities such as
trash removal. However, this group of employees when placed in a classifica—
tion under Title 14 should be limited in their right to strike, similar to
those employees presently classified as Class 2 within PERA.

While the above discussion on certificated and non-certificated employees
is important, the proposal to force all school boards into accepting AS
23.40.070 - 260 can only disturb the regional needs to address all issues,
including labor management, that impacts their lives.

The proposed amendments under SB 78 which attempt to define all public
employees and public employers is a shotgun approach to creating a broad class
of individuals within the AS 23.40 series. This issue should be examined more
fully in another position paper.

5/0307-02-1 Page 1



As noted 1in other overviews on this subject an amendment to AS 14.20.580 "C"

to include several options to school district administrators and employees
such as:

A. limited strike;
interest arbitration;

C. 30-day cooling off, mediation, limited strike, and finally
interest arbitration

o

will provide the relief proposed in SB 78 without forcing educational labor
needs into a purely unrelated labor bill. Community needs in the area of
education and labor relations is an inherently different set of issues than
the general non-education labor market concerns.

Guy Scringham Lisa S. Rudd
Director Commissioner *
Division of Labor Relations Department of Administration

Department of Administration

5/0307-02-2 Page 2



Senate Bill 78 effectively addresses the er.tire question by placing teachers in
the PERA in the "essential services"™ cateecry. T.n so doing, it eliminates the
ambiguity regarding the procedures - anc absence of same - in the current
teacher bargaining law.

FERA has a positive labor relations track record in Alaska and its arbitration
procedure 1is sound and provides the statutory parameters necessary to insure the
interests of government.

Recent surveys in the Anchorage community by Senators Collette and Kelly and
Representative Phillips showed an overwhelming sentiment (nearly 80%) that
teacher negotiations disputes should be settled through arbitration rather than
strike.

In his dissenting opinion in the recent Supreme Court decision on the 1979
Anchorage Teacher Strike, Justice Rabinowitz said:

"If public .school teachers are so essential to society that they must be
denied the right to strike, then they should be given the right to compulsory
arbitration.”

In his public statements over the past two years Governor Sheffield has spoken
strongly on the need for finality 1in the teacher negotiations process and
indicated support for the Senate Finance Committee Substitute for CS for HB 17A
in the Twelfth Legislature.

Opponents of arbitration of teacher negotiations disputes, while sincere 1in
their opposition to the concepts of arbitration, generally have not accurately
represented the facts of the process.

a) "Erosion of statutory authority of school boards."

- Through application of the Uniform Arbitration Act under PERA,
arbitrators are constrained from excessive awards and cannot diminish
the Statutory responsibility of a school board.

b) "Arbitration 1is not constitutional."”

- Again, the Alaska Uniform Arbitration Act meets the constitutional
test by establishing criteria for the arbitrator to use in reaching a
decision.

c) "Arbitration doesn"t prevent strikes."

- Quite the contrary! The record is clear in those states which have
compulsory interest arbitration. There are not strikes as a result of
"negotiations disputes when arbitration is the final step in the
dispute settlement procedure.



This decision combined with the absence c¢: finality through arbitration puts
teachers at a distinct disadvantage as they attempt to negotiate their terms and
conditions of employment. Nothing in the present lav creates an urgency or even
a real need for a school board to negotiate 1in good faith and reach agreement.
Parity anc equity in a collective bargaining relationship derives from the
parties each having some means of exerting pressure on the other in support of
their position. Absent the ability or right to strike, teachers as employees do
not have an equitable posture in the negotiations process.

In the public sector an answer which 1is being used by an increasing number of
states 1is interest arbitration for "essential service" employees such as teach—
ers, police, fire, and hospital employees. This is becoming the most effective
method of preventing strikes while settling negotiations disputes in a fair and

effective manner.

Alaska has a unique opportunity to resolve the teacher bargaining

through the Public Employee Relations Act.
10 years and has provided an orderly negotiations procedure for all
legislative purpose as stated

place for

public employees except teachers.

applied

to public school

procedures for all public employees

Sec. 23.40.070. Declaration of policy. —
The legislature finds that joint decision

making is the modern way of administer-

ing government If public employees have
been granted the right to share in the
decision-making process affecting wages
nnd working conditions, they have be-
come mere responsive and Letter able to
exchange ideas and information on opera-
tions with their administrators. Accord-
ingly, government is made more effec-
tive. The legislature further finds that
the enactment of positive legislation es-
tablishing guidelines for public employ-
ment relations is the best wag to harness
and direct the energies of public employ-
ees eager to have a voice in determining
their conditions of work, to provide a
rational method for dealing with disputes
and work stoppages, to strengthen the
merit principle whore civil service is in
effect and to maintain a favorable politi-
cal and social environment. Tne legisla-
ture declares that it is the public policy of
the state to promote harmonious and
cooperative relations between govern-
ment and its employees and to protect the
public by assuring effective and orderly
operations of government. These jiolicies
arc to be effectuated by

would
in the State.

teachers,

PERA, as it 1is known,

establish uniform labor

(1) recognizing the right of public em-
ployees. to organize for the purpose of
collective ba_rgalnlnﬁ;
(2 re.qumng public employers to nego-
tiate with 2nd enter into written agree-
ments with employee organizations on
matters of wages, hours, and other terms
and conditions of employment;

(3) maintaining merit system principles
amongZpubllc employees. .

Sec. 23.40.0S0. |?htsof public employ-
ees. — Public employees may self orga-
nize and form, join or assist an organiza-
tion to bargain collectively through rep-
resentatives of their own choosing, and
engage in concerted activities for the
purpose of collective_bargaining or other
mutual aid or protection.

law problem
has been

relations
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TEXT OF ALASKA SUPREME COURT DECISION ON SCOPE OF BARGAINING
UNDER TEACHER NEGOTIATIONS STATUTE

KENAI PENINSULA EDUCATION
ASSOCIATION,
Appellee.

File No. 2170

ANCHORAGE BOROUGH EDUCATION
ASSOCIATION,
Appellant,

v

GREATER ANCHORAGE AREA
ANCHORAGE BOROUGH SCHOOL
Appellee.

File No. 2492

MATANUSKA-SUSITNA SCHOOL DISTRICT,
Appellant,
v

MATANUSKA-SUSITNA EDUCATION
ASSOCIATION,
Appellee.

File No. 2563
(No. 1537 - December 9, 1977]

ThApreals from the Superior Court of the State of Alaska,
|
son, Jud?e; at Anchorage, No. 2492, Victor D. Carlson,
Judge; a Anchoraﬂe, No. 2503, C. J. Qcchipinti, Judge.
Appearances; Allen McGrath and John R. Snodgrass,
Jr., of Graham & James. Anchorage, for School Districts.
John R. Straohan, Anchorage, for Education Associations.
Before: Booohever, Chief Justice, Rabinowitz, Connor,
Erwin, and Burke, Justices.

CONNOR, Justice

These cases Fresent important questions of labor law and
constitutional . |

quirements for teachers in the public schools. Two ol these
cases are before us because the teachers' associations tthe
unions) have sued school districts and boroughs ;the school
boards} to compel collective bar?alnln in good faith under
AS 14.20.550. In the third, a school board seeks a declaratory
judgment that certain issues are not bargamahle. The school
boards, while not disputing the unions” right to collective

tend that they should not be forced to bargain collectively on
various items which they regard as affecting educational
BO“C){. Educational policy, the school hoards contend, must
e determined only v thé public through the legislature anti,
by delegation, through the school hoards. We will examine
the more specific issues later i this opinion, They include
such items as class size and the use of teacher specialists
and pnra-profc.ssioiuls. Of the throe trial courts which pass-

Judicial District, at Kenai, No. 2470, James A. Han-

aw concernlnlg the collective bargaining re-

bargaining on anumber of employment-related issues, con-

ed on the matter, one ruled in favor of the school boards,lone
ruled in favor of the teachers' union,' and one sclit the
V%Iouf‘ items, ruling for the board on some and the unions on
other.

[. Introduction

“To facilitate the understanding of our more detailed legal
discussion later in this opinion,” we will summarize at Ihe
outset the contentions of the parties. The statutes at issue in

.this litigation are AS 14.20.550 and .610, which provide:

"Sec. 14.20.550. Xeootiation will: certificated
employees.Each CIIY, borough and regional school hoard,
shall negotiate with its certificated employees in ﬁQOd faith
on matters pertaining to their employment and Hie fulfill-
ment of their Frofessmnal duties, ($1°ch 18 SLA 1970; am
83 ch 71 SLA 1972; am $21 ch 124 SLA 19751."

"Sec. 14.20.610. Le([;al responsibilities of boards. No-
thing in $8550-600 ol this chaPter may be construed as an
abrogation or _dele?atlon of the legal responsibilities,
powers, and duties of the school board including its r|8ht to
make final decisions on policies <§1ch 28 SLA 1970)."

The boards contend, using labor cases from the private
sector, that the requirement of collective bargaining in rood
faith is a term of art in labor law. Unlike a simple "meet and
confer” requirement, to negotiate in "good faith" entails a
duty to make concessions. Thus, management does not have
the'final decisions on matters subject to good faith collective
bargaining, since if management adheres to its determined
policies, 1t violates the law. o

The school hoards contend that the submission of
educational policies to a good faith collective bargaining re-
quirement would remove the final decisions on such matters
from the boards, contrary to the intent of the legislature ex-
Bresse_d_ln AS 14.20.610, The boards contend that |o require

argalnm% on questions of educational policy would also con-
travene Lhe Alaska Constitution, art, VII, § 1. which makes
education the exclusive domain of the legislature. ' See
Macauley v. Hildebrand, 491 P.2d 120" (Alaska 1971).
Delegation of part of the decision-making power ch
educational policy to labor unions is unconstitutional, they
urge, because the union is a private or%amzatlon, unaccoun-
table to the public. The union can use the power tor it- own
ends, and is under no duty to foster educational policies
which are in the general public interest,

The unions argue that such delegatl_on is perfectly proper,
and that there is no delegation of decision-making power in-
herent in a labor negotiations requirement Liicy further
argue that they represent professional employees, and that

1Anchorage Borough Ed. Ass'n v. GAAP. Anchorage Borough
School Mist,. No. 242 Ihereinafter Anchorage)
' Kenai Pen. Borough Sch. PlIst. and Kenai Pen. Borough
v. Kenai Pen Ed. Ass'n. No. 2470 thereinafter Kenai).
1M,il.inu>kn-.Sii.silna Sell Dist. v. Matanuska-Susitna Ed. Ass'n,
No. 2563 (hereinafter Mat-Sul.
« Alaska Constitution, art. VII, $l states:
"The legislature shall by general law establish and maintain
a syslein OFpuinc schools open lo all children I lhe M ile,
and may provide (or other public educational ilishloli “iis
Schools ami institutions so established shall he free Hum
scctjll.ni control. No money sliuil he paid fom public funds
fur the duvet benefit of any icligmus or other pm.de ed-
ucational institution.”
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their participation in good foitli collective bargaining labor
negotiations is an attempt by the legislature to provide
Frofessmnal advice to school hoards on the management of
Ine schools. They assert that this is a legislative policy
judgment. m no ‘way mimical to the Alaska Constitution.
Also rely «n: on labor cases, they discount Use importance of
anY_ "management prerogative” o determine educational
policy under AS 14 20 610. and assert that labor's concerns
with” working condjtions override any management
prerogative as to basic policy.

The unions ar(f]ue that the Alaska teachers' collective
bargaining statutes are more comprehensive than these
found elsewhere, and hence Ihe scope of bargalnln({ should
be interpreted broadly. The school boards assert that the
Alaska Conslitiifon ~as interpreted in Macaulay v.
Hildebrand, supra, IS more adamant than provisions in
other states in pI_aclngT education firmly  within the
legislative prerogative. Therefore, collective barFamJng
must yield across a wide range of issues affecting
educational policy.

[l. Scope of the Duty lo liaryain

If \vc were to look to the law concerning bargaining
between labor unions and private employers, we would con-
clude that the scope of negotiable issues is broad. The law
relating to (lie private sector lias always contained, and still
does contain, uncertainties. But the general trend has been
lo require that employers bargain in ﬁood faith on a wide
range of items with respect to wages, hours, and other con-
ditions of employment, without regard to whether the
employers consider the items bargained (or to be within the
Frero?atlves of management.5 Moreover, some cases hold
hat for an employer or a union to avoid being found to
have bar(l;alned in"bad faith, the parties must make some
reasonable effort to comf)ose their differences. While the
good faith standard of collective bargaining does not compel
mtherdparty lo make concessions, “intransigent positions,
adopted in an effort to avoid any agreement, are disfavored.’
Thus a legal determination that a matter is subject to EQOd
faith collective bargaining may narrow the policy-making
powers of an employer by curtailing any absolute directives
on his part.

“When we turn toemployment in the public sector, and par-
ticularly in education, the question of whal is properly
bargainnble is thrown into more doubt. If teachers' unions
are permitted to bar(t;aln on matters of educational policy, it
Is conceivable that through successive contracts the
autonomy of the school boards could be severelly eroded, and
the effective control of educational policy shifted from the

' Fibrel'oarri Paper Products Corp. v. N.L.K.B.. 379 U.S. 203
(19041 (management decision to subcontract out the work of
some employees must be barg.im.sti. International Undies’ Garment
Workers Union v N I. It H . PiaF.2d <07 t1IJ C. Or. 1972) (derision
to relocate the business to nmoher state subject to bargaining);
Hoyal Typewriter I'n. 209 N 1. 1006. 1012 119711 (derision to
close a plant subject to bargaining). HUt S€C General Motors Corp..
191 N.L.H.U vy'd (1971). iii/"<! sub noin. intel national Union.
United Auto. A. A. Imp. Wkrs. v. N.L.K.H.. 470 F.2(i 422. 423
(D.C. Cir. 1972) {division to sell part of business not barg.imable).

1Sign and Pictorial Union Local 1175 v. N I. K 11. 419 |- 2d 726.
731 (D.C. Cir. 19691; X I. H It. v. General Electric Co.. 41i! F.2d
730. 756 02 (2d Cir. 1960). €€It. denied. 397 11S. 965 (19701;
N.I. H.ll. v. Mcl.aileCo., 405 F 2d 433. 464 (f.Ilhfir 19681; N.I. It 11
v. Heed Prim e Mfg U0 . 205 I* 2d 131. 134-35 (1st Cir. 19531,
CCIt. denied, 346 U.S. 1107 (19531 (“the employer is obliged to
make SOME reasonable effort in sonle direction to compose his
differences with Hie union": emphasis_in griginalj; M.tjiirc v.
N.I. it I1.. 198 I' 2d 735 (5th Cir. 19521. ?ee ||en(irnt|u Swerdinw,
Freedom 0l Contract in Lilxir Law, 51 [ €X. /.. [IeU. 1 (1972).

GOVERNMENT EMPLOYEE RELATIONS REPORT

school boards to the teachers' unions. Such a result could
threaten the abiiitv of elective government oflieuls and ap-
pointive officers subject to their authority, in this case the
school boards and administrators, to perform their functions
in the board public interest,'

Recently the United States Supreme Court had occassmn
to comment upon the differences between collective
bargaining in the public and private sectors. In_Ahand r.
Detroit Hoard of Education. Us, , 52 L Kd 21
261, 21P-50 (1977(], the Court, speaking through Mr. Justice
Stewart, observed; I .

"A public employer, unlike his private counterpart, is not
guided by the profit motive and constrained by the normal
operation of the market. Municipal services are'typically not
priced, and where they are they tend to be regarded as m
some sense ‘essential’ and therefore arc often price in-
elastic. Although a public employer, like a private one. will
wish to keep costs down, he lacks an important discipline
against agreeing lo increases in labor costs that in a market
system would re(1U|re price increases. A ﬁ_ubhc sector union
I correspondently less concerned that high prices due lo
cosily wage demands will decrease output and hence
employment. o . . _

ie‘government officials making decisions as the public
‘employer' are less likely to act as'a cohesive unit than are
managers in private industry, in part because different
levels of public authority "— department managers,
budgetary officials, and Ie?LsIatlve bodies — arc involved,
and In part because each official may respond lo a distinc-
tive political constituency. And the ease of negotiating a
final agreement with the union may be severely limited by
statutory restrictions, b}/ the need for the approval of a
higher executive authority or a legislative body, or by the
commitment of budgetary decisions of critical importance
to others. . . .

Finally, decisionmaking by a public employer is above all
a political process. The officials who represent the public
employer are ultimately responsible to the electroate. which
for this purpose can be viewed as comprising three overlap-
ping classes of voters — taxpayers, users of particular
government services, and government emp|o¥ees. Through
exercise of their political influence as part of the electroate.
the employees have the opportunity to affect the decisions of
government ref)resentatlves wno Sit on the other side of the

argaining table. Whether these representatives accede to a
union's demands_ will depend_ upon a blend of political in-
gredients. including community sentiment about unionism
generally and the involved union in particular, the degree of
axpayer resistance, and the views of voters as to tiie impor-
tance ‘of the service involved and the relation between the
demands and the quality of service." _

In a concurring opinion in that case Mr. Justice Rowell
noted the similarity between a public sector union and a con-
ventional political party: o . .

"The ultimate objective of a unign in the public sector, like
that of a political” party, is to influence public decision-
making inaccordance with the views and perceived interests
of its membership. Whether a teachers' union is concerned
with salaries and fringe benefits, teacher qualifications and
in-service training, qualifications and m-service training,
pupil-tenclier ratios, length of the school day, student dis-
cipling, or the content of the high school curriculum, its oh-

' As (no commentator has noted, "wlial is in the best interest at
tlu* students and the community is not always in lhe best interests of
teachers." Iftind. Symposium on Teacher Bargaining. L'ominent.iiy,
50 Ind. 1..J. 341. 350 11975).
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Jeclive is lo bring school hoard policy and decisions into har-
mony with its own views. Similarly, to the extent that school
board expenditui os and policy me guided by dceisons made
by the municipal, stale i"d federal governments, the union's
objective is o obtain favorable decisions — and to place persons
in positions of p v.er who will be icceplive lo the unjon's

viewpoint. In these respects, the public sector union is in-

distinguishable from the Iradtlion.il political party in this
country." 52 L Kd.21 at 298.' o .

The Tegislature was evidently co.pni2.int of this concern
when it enacted AS 14 20.559 and .CIO, stating two goals
which apparently conflict. Wo must now proceed to interpret
what we believe the legislature meant by these provisions.

The school boards initially arque that to make matters of
school operation and educational policy subject to collgctive
bargaining amounts to an unconstitutional delegation of
governmental power to the unions.

While courts in an earlier era often held laws un-
constitutional on Die ground that they delegated legislative
power to private persons or groups, e.g., Carter v. Carter
Coal Co.. 298 U.S. 238. 311 (9193 ), the trend has been to up-
hold such delegations, even when,the power is delegated to a
group with an economic interest in the decisions to be made.
E.G., United States v. Rock Royal Cooperative. Inc.,
307 U.S. 533, 577-70 (1939) (cooperative marketing program
from agricultural products): Agricultural Prorate
Connn'n v. Superior Court, 55 P.2d -195 501-06 (Cal.
1930) (same&; Potter v. New Jersey Supreme Court, *103
F. Supp. 1030. 1039-40 KD.N.J. 1975), aff'd, 546 F.2d 4)8 (3d
Cir. 1970) (requirement that attorneys have graduated from
law schools accredited by the American Bar Association),
See generally, 1 K. Davis, Adminislratiuve Law Treatise
gZ.M SSupp. 1970) (collecting cases). See also 1 Id.
2,15 (1958).

Furthermore, the statute merely requires the school board
lo negotiate with the union. It does not require the board to
accept any particular proposal the union might offer. It does
not require, and probably does not permit, the board fc
delegate to the union the sole power to make any decision.
Therefore, cited cases invalidating outright "grants of
governmental Zpower to private ,roups, e.g., llelherington
v. Mcllale, 329 A.2d 250 (Pa. 1974). and Rayside Timber
Co. v. lid. of Supervisors, 97 Cal. Jiptr. 431 (App. 1971),
arc not apposite.

' The holding of the majority in AbOﬁt! was (hat a union shop or
agency shop agreement for publie employees, requirina all
employees in the bargaining unit to make financial contributions to
(lie union, did not violate theg (irst ameuument rights of employees
who (ﬂ)]ecte lo ill'- union. 1NE SAME U0 obtains for unions in Ihe
private sector. Although Justice t'ovvell concurred in Itie majority's
decision to remand the case for further proceedings, he disagreed
with this constitutional holding linlike the mammy, lie felt that the
differences between puc.uc and pnvate cmnlovmciit compelled a
holding that agency simp or union shop agreements in die puolie sec-
tor arc forbidden bv the first amendment.

.Sve oenerntle Kehmus. t.onstrainis on Local Governments in
Public Employee Bargaining. 67 }\/Ilrrh | er. 919 11I9MJI; .Shaw
and Clark, The Practical Dilfeu-ucex Between Public ami Private

ector Collective. Bargaining. P3 G t' LA, .. Her. &I/ OUV\E},
fummers., uﬁmaﬁector orooinjuli: Problems of Gtirer
nient Deeixionmukoul. ir c. Coin 1. Her w9 <1975~
Summers. Public EmJilo\ re Bargaining: A Political Perspective. >3
V«le /.1156 (1974): Wellington & Winter, The Limits of Collec-
tive H.ugaining in I tililic Employment. 7 VOt€ 1.J. 1107 (uuily;
Project, Colle tiveHB.ugaming and Polities in j’ublie Employment,
19 (i.c./..A L, NEr Hi7, 1010-01 119721. Supp. IOtii, iui-MI)
() N.3. 1975). tiff'd 540 E 2)) 419 (1d Cir. 19711 (requirement tii.it
attorneys have graduated (lorn law schogpls accredited by th
American Bar Associ dioit). 9€€ I/ellernllu. 1 1f Davis. A(ﬁ
ministlrative Law Treatise 12.14 (Supp. 19701 tcollecting cases).
See also 1 hi. 42.15 qgsny.
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The cases in other states rejecting (he argument that
collective bargaining with teachers’ unions is an un-
constitutional delegation of power, all involve st.iiuti s vvnith
fairly narrowly constrict either the scope of b.ireauu.'uo
issues, or the school hoards' duty to accede to muon
proposals, on hoth. Chicago Dir “of Ill. Ed. .Ux'u r.
Hoard of Ed.. 222 N K.2d 243. 251 (lib Ann. P.YT.I; Joint
School Dist. No. s r. Wise. Emft. Rcl. Hil . 155 N \CTt!
78. 83 BWlse. 19971: Sr:te tv City of Laramie, 437 P.2d
295. 300 (Wyo. 1908) (firemen).

In this opinion, we similarly construe 0:e Alaska statute. A
statute defining the scope of collective bar?amlng as broadly
as the union would have us do, might well present a more
troubling constitutional ciuestlon. But we find no con-
stitutional infirmity in AS 14.20.550 and 610. The delegation
of power problem still bears upon our task of statutory inter-
pretation. however, for in mterpretmg tim relevant statutes
we will not readily assume that the legislature intended to
divest the school boards of their power to determine matters
of educational policy and school system management.
Courts in other HJI’ISdICtIOﬂS have considered problems
similar to those which we confront hero. It is instructive,
though not determinative, to look to the case law of other
jurisdictions as an aid to interpretation.

The court in Duncllcn Hd. of Education v. Duncllcn
Ed. Ass’n, 311 A2c! 737 (N.J. 1973). dealt with a conflict
between a requirement to bargain about "terms and con-
ditions" of empl_oy(ment (without further definition) and the
broad managerial power over schools entrusted to local
school boards. The court noted that "terms and conditions"
of employment without further definition docs not furnish a
dispositive guideline. It held that the decision whether to
consolidate chairmanships of the social studies department
and English department was not a subject of mandatory
bargalnlng. It was a matter predominately of educational
policy and thereby fell within the exclusive prerogative of
management.l

National Ed. Assn’n of Shawnee Mission, Inc. v.
Hoard of Ed., 512 P.2d 426 (Kansas 1973), Is closely
analogous to the case at bar. There the teachers’ association
negotiated under a statute which permitted it to "participate
in professional negotiation with boards of education . .. for
the purpose of establishing, maintaining, protecting or im-
proving terms and conditions of professional service." The
slate constitution, like Alaska's, gave the legislature the
power to provjde for public schools. The negotiations reach-
ed an impasse after Die hoard took the position that all
matters, whether ne%otlable under the statute or not. were
of a policy nature subject to unilateral change by the boon!
and could not be incorporated into a contract, while tiie
teachers asserted that nearly everything pertaining to school
operations was negotiable. .
On appeal the Kansas Supreme Court was confronted with
tlie same problem that we are: how to frame a test which
would delimit those matters which arc bargninahle from
those which are not. The Kansas court held that salaries,
vacations, and sick leave are negotiable, in so doing it
pointed out that Die term "poth(" is not helpful, because
even salaries are a matter of policy. It drew the following
distinction:

' The teachers' unions Il the ease at bar argue that [hoiuetleu
was overruled by later legislation. The statute in question dealt u ah
only a limited aspect (?T bargaining; and DiunicHeii ha- In-in
followed bv the courts despite the statutory amendment ,V<v. [ 0 ,
Calloway Yp. Itd ol Ed v. Galloway Tp tad. Ass'n, H3 A.2d 131
(N.J. Soper. 1975).
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~ "Tlu* key. as wo see it, is how direct the impact of ;m issue

is on the well being oflthe individual teacher, as opposed to

%tfzefltegtlo? tShe operation ui the school svstein as a whole."
2lat Sr.

While the Shawnee Mission ense represents a commen-

dable attempt h> balance iompeting claims, it Hoes not
Prowde a list winch is useful in dotorminini: the ncgotiahili-
y of specific subjects. In other words, it does not provide
any comforting guidance u iietcrmiiiini; how. 1t t'ie last
analysis. the balance should be weighed between the school
boards and the teachers. . _
~I'ut another way, a matter is more susceptible to bargain
ing the more it deals wrii the economic interests ol
emPonees and the less it concents professional coals and
methods. Bargaining over the latter topics |oresents par-
ticular Problem_s because there is less I|ke¥ to be any
politically or%anlzed interest group oilier than the union con-
cerned with these issues. The salaries of public employees
have a direct financial effect on the taxpayers; on the other
hand, a question such as teacher evaluation of ad-
ministrators is unlikely to have any impact sufhmentlz
direct lo be discernible by laymen. Furthermore, it is suc
an abstract and abstruse subéelct Unit it is unlikely that any
appreciable portion of the public will either understand it or
care greatly about it. In such circumstances, the risk that
effective power over the governmental decision will come to
rest with the union is significantly greater. Moreover, it is
more likely that there will he disagreements among union
members on questions of this nature than on "bread and
butter” issues; the risk that minority viewpoints within the
union will not he meaningfully represented in the bargaining
is a real one. See Summers, supra, 83 Ycilc L.J. at 1181-82,
119-1-95. But sec Wollett, The Coming Revolution in Public
School Management, 7 Mich, L. licv. 1017 (1969)
(argues that these subjects should be bargainable).

[II. Specific Issues

Wc will now consider the Alaska situation in more dudil.
"t the outset it appears to us that questions concernln%
salaries, the number of hours to be worked, and amount o
leave time are all so closely connected with the economic
well-being of the individual teacher that they must be held
negotiable under our statutes. The troubling question is what
other items are bargainable. ,

The various trial courts in these cases considered such

items as (1) relief from non-professional chores, (2) elemen-

tary planning lime, (3) para-professional tutors, (4) teacher
specialists, (5) teacher's aides, (6) class size, (7)
j-upil-teaelier ratio, (3) a teacher ombudsman, (9) teacher
evaluation of administrators, (10) school calendar, (11)

selection of instructional materials, (12) the use of secon-

dary department heads, (13) secondary teacher preparation
and planning time, and (14) teacher representation on school
hoard advisory committees. , _

The testimony adduced in the trial courts does not provide
us with much enlightenment as to why any of these items
should fall on one side of the line or another. Realistically
llic two areas, i.e.. (1) educational policy, and (2) matters
pertaining lo employment and professional duties, merge
Into and blend with each other at many points. Logically and
semantically it is nearly impossible to assign specific items
to one category and not the other. Certain examples may
make this point more clearly.

In the#Mat-Su ease Ihe teachers have asked fora planning
?_erlod of Jhminutes “ to he taken during the academic por-
ion of the day." Were this merely a request fur planning
time, it m|Hht be considered negotiable. The demand that it
be during the academic |kirtion OF the day, however, ;» cheats
an additional complication; whether, as a matter of

GOVERNMENT EMPLOYEE RELATIONS REPORT

educational policy, elementary school children should have
one teacher with”them throughout the day or whether they
are old enough to he taught by diltereiil people. Tins presents
a basic edueational decision” While the amount of paid time
available to a teacher for prep,nation of lesson plans affects
the teacher directly, the demand that such time be available

"durtl,ng die academic portion of Die day" presents a policy
guestion. : . .

Similarly, the question of class size affects directly the
amount of work a teacher must perform. Rut the determina-
tion of optimum class size is ﬂwte basic to school policy and
mana?er_nen,t, and potentially lias a substantial impact on the
school district's personnel expenditures. A number of courts
have found this to be clearly non-negotiable. Sec Xatioual
Kd. Ass'n. of Shuu'Ticc Mission, Inc. v. Board of Ed.,
512 P.2d 42C, 435 (Kan. 1973); West lrondct/uoit
Teachers Ass'n r. Jiclsbp. 315 N.E.2d 775. 777-78 r.N'Y.
App. 1974); school Dist. of Seward Ed. Ass'n v. School
dist. of Seward, 199 WAV.2d 752. 759 (Neb. 1972); City of
Biddcford v. Biddcford Teachers Ass'n, 30-1 A.2d 337,
403 (Maine 1973). o .

_An examination of the other specific items listed above
yields equally indefinite answers. We are confronted, then,
with a situation in which the legislature has not spoken with
clarity and concermn? which we possess no expertise. We
can only conclude (hat salaries, fringe benefits, the number
of hours worked, and the amount of leave time are
negotiable." In view of the concerns expressed on page 7-10
supra, We conclude that the other specific items listed on
page 17 are, under the existing statutory language, non-
negotiable. . _

it would be helpful if the legislature, through future
enactments, provided more specific guidance on a number of
the items which the unions seek to negotiate. Lacking that
([;mdance, however, we cannot conhdentlg say that the
egislature intended any of these items to be bargainable. We
cannot, therefore, rend the statutes expansively as to the
scope of what is negotiable. , _

As lo matters which affect educational policy and are,
therefore, not negotiable,we bedieve that™ there is
nevertheless implicit in our statutes the intention that the.
school boards meet and confer with the unions. It is
desirable that the boards consider teacher proposals on such
questions, This will encourage teachers to give the boards
the benefit of their expertise, and to make their positions
known for the board's use in “establishing educational policy.

One minor question rema'ins. In the Kenai case the trial
court, in construing the statutes, relied upon the privately
expressed opinion,” by means of a letter, of a former
legislator. The legislafor’s opinion was not a matter of public
record, subject to judicial notice, nor was it introduced m
evidence. Even if it'were placed in evidence, reliance upon .
would be impermissible under Alaska Public Employees
Ass’nv. State, 525 P.2d 12, 16 (Alaska 1974). Resort to the
letter as a means of legal interpretation was, therefore,

error.
AFFIRMED IN FART, REVERSED IN PART.

APPENDIX

LIST OF NEGOTIABLE
AND NON-NEGOTIABLE ITEMS

Those items which are non-negotiable arc as follows.
1. Relief from Non-Professional Chores

2. Class Size and Teacher laxid

3. Ombudsman o

4. Evaluation of Administrators

luOi 5 U.S.C. Q7512(a) under the Veterans I'releience Act.

['ul.te.hi-.1 1>y till'. IHIK'I'IAU OK NATIONAL AKI'AIKS, INC., WASHINGTON, B.C. 20037
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5. Teacher Aides
C. Para-Professionals
PTR Formula
Specialists
Calendar

Those items which are negotiable are:
Reco%mt.lon

Negotiation Procedues

Grievance Procedures

Salary Schedule Conditions

Salary Schedule

Automatic Cost of Living

Extra Curricular and Extra Duty
Extended Contract

9. Additional Educational Employment

10. Life Insurance

11. Health Insurance

12. Liability Insurance

13. Automabile Allowance

14, Tuition/In-Sorviee Workshops o
15. Reimbursement for Physical Examinations
10. Sabbatical Leave

17. Career Development

18. Administrative Leave

19. Personal Leave

20. Sick Leave and Bereavement _
21. Personal and Sick Leave for Half-Time Employees
22. Unpaid Leave of Absence

23. Maternity Leave

1
8
5
1
2.
3.
4.
.
C
1.
8.

(MG-78)

24. Political Leave
25. Duty-Free Lunch ,
20. Teacher Preparation Periods
21. Monthly Planning Time
28. In-Service Days =
29. Discretional Materials
30. Personnel Files
31. Teacher Transfer
32. Teacher Retention
33. Job Openings
34. Reduction of Staff
35. Teacher Contracts o
30. Association Rights and Privileges
a) Information _
b) Release Time for Meetings
¢) Use of School Buildings
d) Use of School Equipment
c SupPlles,_
f) Mail Facilities
?} Subcontracting
Non jeopardy

Exclusive Rights

KPEA Professional Leave ,
) Dues Deduction/Continuing Membership
1) Olher Deductions
m) Conformity to Law

School Board Agenda

Preliminary Draft of Budget
. Agreement Print-up and Dissemination
30. Duration of Contract

Piiblislu-d Ly Till. IUKKAU OK NATIONAL AITAIKS, INC.. WASHINGTON. D.C. 200.17
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P.0. BOX 179 SITKA, ALASKA 99335

February 14, 1985

The Honorable Bill Sheffield
Governor of Alaska, Juneau
Pouch "A"™ (MS0101)
Juneau, Alaska 99811

Dear Governor Sheffield:

I have enclosed a copv of a speech that the Honorable Coleman Young
gave to the Michigan legislature.

Coleman Young was a former Senator iIn the Michigan legislature
before he was elected Mayor of Detroit. 1 think the speech is very
apropo in light of HB130 that you have had introduced into the
Alaska house regarding binding arbitration.

Coleman Young was always strongly backed by labor as a Senator.

He pushed hard and succeeded iIn getting mandatory binding
arbitration (Act312) into Michigan law. Now, as you read his speech,
remember that he iIs black, a Democrat, labor backed and a long-time
Mayor of Detroit.

I hear him saying over and over that we must preserve collective
bargaining and | agree with that premise. He also repeatedly warns
that binding arbitration is destroving collective bargaining and 1 have
had enough background in Michigan to agree with that point as well.



Governor Sheffield
February 14, 1985 SITKA SCHOOL DISTRICT
Page 2

v VAW

I hope you will consider calling him after you have digested his
comments, because | am sure he can draw you a better picture of the
impact that HB130 will have on the Alaskan economy than anything I
can tell you as Superintendent of the Sitka School District.

I hope you will take the time to read over his remarks. Thank you.

Respectfully,

Art Woodhouse
Superintendent

AW/sh
encs.

cc: “Legislators
State Board of Education



A~ress of Mayor Coieman A. Young to Legislative Forum on New Directions
Puolic Emoloy-e Labor Relations - LANSING, MICHIGAN - Dec A, 1979

"What"s V/rono with Public Emolovee Labor Relations m- Michiaan?" y5

I have been asked to come before you today and tell you what 1 think
is wrong with public employee labor relations in Michigan. Most of you
are experts on public employee labor relations and so you already know
what®"s wrong. There are some greater problems and there are some lesser
problems. I"m going to discuss the problems that have had the most

serious affect on the City of Detroit./

The number one problem is, of course, compulsory arbitration. When
Act 312 was first passed, most of us sincerely hoped it would be a
success. It was a new idea and we felt it was certainly worth a try.
After all, no one wants police or fire strikes or strikes by any other
employees for that matter. The Romney Committee recommended trying it,
several noted arbitration experts recommended trying it - and so we
voted to try it. | say "we" because 1 was a member of the State Senate
at the time, and 1 voted for it too. We now know that compulsory arbi—

tration has been a failure. Slowly, 1inexorably, compulsory interest



arbitration destroys collective bargaining and collective bargaining

relationships and, even more disastrous for Detroit, compulsory arbitra—

tion destroys sensible fiscal management. The costs of paying the awards

are too high. They come after a budget is olanned, or,in our case,

after two or even three, annual budgets are planned. The process is so

slow that we not only don"t know what our next budget should look like,

we can"t even close our books on old budgets long since passed.

The costs of the Act 312 awards have been astronomical in Detroit.

V/e have calculated that these costs since the enactment of Act 312 are
t.

now $50 million dollars or more per year for the City of Detroit. The

arbitrators seem to believe that there is no limit to how mjch of our

money they should spend.

There are many procedural problems with Act 312,but | want to focus

your attention on two fundamental problems: (1) Act312 destroys

collective bargaining, and (2) the awards va nave had under Act 312 are



intolerable - and have caused more damage to the public service In

Detroit than the strikes the law was designed to prevent.

Our claim that Act 312 destroys collective bargaining, as most of us
understand that term, is not mad? lightly. We are convinced that compul—
sory arbitration, by its very nature, simply cannot resolve differences
in the same L < voluntary agreements resolve differences. Compulsory
arbitrations differs sharply from voluntary binding arbitration in this
respect also. If a party to a dispute does not voluntarily agree to its
solution, either by direct agreement or agreeing to be bound by a third
party"s decision, then that party can, and probably will, repudiate that

i .
solution 1f he disagrees with i1t 1in any way. The non-voluntary

"solution™, then, really is no solution at all. The issue lives and will

be raised again at the next opportunity.

At the bargaining table, Act 312 unions find i1t difficult, 1f not

impossible, to bargain in good faith. How car they agree to drop, cr



compromise on, any 1issue? Each 1issue 1is the favorite demand of some
member cr group of members. How can responsible union leadership, which
mjst stand for election to keep their jobs, tell any part of the member—
ship that their pet demand will not be pursued when Act 312 is readily
available? The answer is: they usually can"t; and they wind up going to
arbitration with dozens of issues. The only way a union can avoid arbi—
tration i1s to get the employer to grant its demands. As each issue is
discussed at the bargaining table, the underlying position of the union

Is:  "either give in or we"ll arbitrate.”

There is very little good faith bargaining. There 1is very little
mutual understanding and mutual problem solving. Compromises are not
made. Either we give in to the union or they arbitrate. The Act 312
unions in Detroit have proven they have no reluctance to go to
arbitration. They are not deterred by the costs of the procedure as some
smaller units in other parts of the state might be. Today, the City of

Detroit deals with eight separate bargaining units that are entitled to



Act 312. Soma of these have only recently been included in Act 312

coverage. So far there have been seventeen possible opportunities for
r

Detroit unions to utilize Act 312. There have been eleven cases. In the

other six situations, the City avoided arbitration only by promising to

pass on to the. union involved, the terms of the Act 312 award being

determined in another case.

The destruction of the bargaining process caused by Act 312 is not
solely a matter of opinion. There 1is evidence available to support this
conclusion. Because Act 312 puts the parties in antagonistic positions -
forces them to fight over virtually, every issue - they tend to fight

S

rather than try to agree on disputed questions.

In the last three years the City of Detroit has been involved in

approximately 76 court actions involving city employee unions. Although

the City deals with 57 unions, four of these unions, all Act 312 unions,

have accounted for over 75% of the litigation. The other unions, the



non-Act 312 unions that are used to collective bargaining, tend to bring

their problems to us so they can be solved through negotiation. The Act

312 unions tend to run to court. And they scream bloody murder if we

exercise our right to go to court! I could talk all day about how Act

312 prevents collective bargaining, but 1°Il1 move on now to the other

fundamental weakness of this Act.

Act 312 gives to an arbitrator broad powers - powers so broad that
fchay undermine the democratic process and strip from the people of a
cormunity their ability to control their own affairs. This broad power

*
makes it possible for an arbitrator to do almost any damn thing he, or
she, wants. It is possible for good awards to issue, and there have been
seme. The problem 1is: there i1s noway to stop arbitrators from issuing
bad awards. There ?re insufficient controls, no checks and balances, and

no truly meaningful appeal mechanisms. Thus, if an arbitrator 1is biased

in some way going into a case, or doesn"t understand the issues, or just



has a bad day when he decides the case, there is very little anyone can

do aoGut i1t. We are ho; ing the courts of this state will see the very
f

real need to provide a meaningful appeal process. There is sn much at

stake that we are confident the courts will deal directly with this

problem. We have recently experienced some very bad awards, about which®

there has been much publicity, and we are hopeful the courts will see the

very real need for them to act.

We were shocked by the recent police and fire arbitration awards we

received. We have about as much experience as anyone with Act 312 and we

are not naive. But we were shocked. The awards make no sense. There is

no logic in their reasoning. They 1ignored obvious facts and ignored the

factors that Act 312 requires them to follow. We put those factors in

the law in the first place for a reason. We expected that arbitrators

would adhere to them. But they chose to ignore the most important ones



3efore 1 go on abojt the misplaced reasoning of arbitrators, 1 have

to tell you a few things about the policies and attitudes of the City of

Detroit.

First, and foremost in our labor relations policies, 1s our committ—

ment to the proposition that our employees should be paid fairly and

equitably. Detroit i1s a town of working men and women. It 1s a union

town. It is unthinkable that the City of Detroit would have any nthar

policy. Furthermore, | have a deep personal life-long comittrrent to the

concept of a fair day"s pay for a fair day"s work. It is sometimes true,

as all of you know, when there 1is a financial situation facing an

employer, either private or , that makes it impossible to pay the

going rate. 1 think the recent Chrysler-UAW agreement illustrates how

that sort of **"m mig.it be handled. But that was not quite the situa—

tion with our police and fire employees. We were prepared to tighten our

belts and pay frir wages. Our offers to our police and fire employees

were more than fair. |If they had been adopted by the arbitrators our



police and fire employees would have been the highest-paid 1in the
nation. Both the salaries and the fringes would have been number one.
Detroit has not been the traditional wage leader among the large cities,
but the financial troubles of New York City and the effects Gn Los
Angeles andSan Francisco of Proposition 13 had slowed down wage
increases in those cities. So it happened, thateven though we were not
the traditional leader, our offers to our police and fire employees would
have made them the highest paid in the country. Our offers were also
equal to our settlements withour other unions - and the strongest among
them engaged 1in strikes to getthose settlements. /e were not ashamed of

our offers®. We were not hiding behind an inability to pay argument.

Despite some gossip to E(he contrary, we did present a great deal of
evidence about our fiscal rondition. |1 testified personally at length on
that subject. 1 was there. The arbitrators could have asked me anything
they felt they needed to know about our finances. We told those arbitra—

tors that it would not be easy, but we could afford to pay fair wages.



We also told than ws could not afford to pay excessive wages - that there

were too many other essential programs for us to finance.

Despite all this, the Act 312 arbitrators chose tc 1ignore the

evidence end ignore the factors that Act 312 requires them to use. They

ignored the factor of comparibility even though this is the one that

arbitrators generally proclaim to be the most important; they ignored the

factor that says '"The interests and welfare of the public and the finan—

cial ability of the unit of government to meet those costs."

One of the arbitrators as much as admitted that he. ignored all but

one of the factors. He claimed he was moved by the cost of living

factor, but when you read his award you can"t find where he even used

that. His award was to grant the same percentage increases that had been

granted in the previous contract, apparently believing that to be

self-justifying. Now think about that for a minute. What he was saying

was that, i1f, for example, General Motors and the UAW agree to a .73d Der



hour loiss in 1974, then .75i per hour 1is the appropriate settlement in
977 - no rrattsr how different all toe circumstances may be. you
followed this kind of logic, you"d have to say that no further bargaining
v/ould ever be required. The previous settlement will become the next one

and so on.

Theccher arbitrator, whose award cams out a little later, said he
was compelled to follow thefirst guy. The first arbitrator’s union has
traditionally followed the second but this time the second felt he must
follow the first. It was the classic case of the tail wagging the dog -
as the second arbitrator later admitted. The problem 1is, these awards
will cost the City $50 million dollars more than our offers v/ould have
cost. This is why we are appealing these awards and asking the courts to
save us from these maniacs. And this i1s whywe believe the time has come

for the legislature to get rid of Act312and go back to the drawing



N this S50 million dollars is not the same $50 million 1 mentioned
earlier. The .non-police and fire employees of the City of Detroit are
also very well paid. In fact, they too are among the best-Daid in the
country. However, since Act 312 was passed some 10 years ago, 1f police
and fire employees had received wage increases similar to those increases
negotiated with the City"s other employees, the City"s costs would be $50

million per year less than they are now.

These costs are tremendous! They exceed the total revenues from our

unpopular, regressive utility excise tax. | could go on and on about how
t

much $50 million a year could mean to us - suffice it to say that we

believe damage done through Act 312 has exceeded the potential damage of

any strikes Act 312 was designed to prevent. The costs in one budget of

wages and fringes for just police and fire employees now exceeds the

total revenues from both our local property taxes and our local income

taxes.



The City of Detroit is not the only victim of Act 312. In our part
of the st-te, we are now painfully aware of the crushing affect Act 312
has had on tooyn- County. Arbitrators have not only imposed unreasonable

financial costs co Vayr.e County, they have also hamstrung the County"s

efforts to control their costs with improved efficiency.

Although cnly a relatively small proportion of Wayne County"s

employees are covered by Act 312, the County has found i1t nearly impossi—

ble to keep the wage pattern established through Act 312 from spreading

to its other Unions.

I think it can be safely said that most, of the County"s current
fiscal difficulties can be traced back to excessive Act 312 awards. The
County"s new budget, announced this past week, calls for approximately a

10% reduction in County employment and, therefore, in the levels of

services the County will be able to-provide it citizens.



It 1s tine for a change in our labor laws. It is time for the repeal
cf Act 312. It doesn’t work. It was a noble experiment but we now know

it i1s a disaster.

In his state of the State address, the Governor announced he was
going to have the Department of Labor review the state"s labor laws and
recorrmend any necessary changes. He told them he was specifically con—
cerned about the impact of Act 312 on the fiscal solvency of the State's
local units of government. Those dpartnrents did conduct a study and on
May 21 of this year they issued their report. We were so disappointed in
that Report that we felt ciom;;elled to write a criticism of it which we

sent to the Director of the Department of Labor. Copies of our critique

are available here today.

The Report to the Governor contained quite a few suggested modifica—

tions of Act 312, some of which are very cooo, but the Report aid not

deal with the basic problems.
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First, the Report specifically rests upon the premise that a strike

of public safety employees is always more costly to society when compared

with the costs of an arbitration "ward. In other words, 1t is not possi—

ble for an award to hurt society more than a strike. Ve say no! It is

possible. We have had such awards. The premise is false.

Our other quarrel with that report i1s that it fails to examine care—

fully the problem 1 discussed earlier: that Act 312, especially in the

"arger cities, has become, instead of a "strike substitute”, a substitute

for the collective bargaining process.

We believe those State departments should reexamine Act 312. We

believe that a thorough, objective study will reveal that it is time to

repeal Act 312.

There are many people who claim that i1f we are going to Drohibit

strikes then we must orovice compulsory, binding interest arbitration.



- 15 -

They say we must have one or the other. Police and fire unions and

arbitrators say we trust have arbitration. They know a golden goose when

they see 1t! | say, i1f thatis the choice, one or the other, let itbe

the right to strike - exactly in the formal wused in the private sector

But 1 hasten toadd that I"m not convinced we have to be on the horns of

that dilemma. There are some other things we haven®"t thoroughly tried

yet. All of them designed to improve the climate for collective

bargaining.

We should consider a closely limited, carefully regulated right to
strike. If we do that, of course, we should learn a lesson from the
private sector and exclude supervisors from collective bargaining. There

*
should be a reasonable attempt to balance bargaining power as is done in
the private sector under the National Labor Relations Act. There should

be a far greater effort made by the State government in providing media—

tion services. Because iIn the public service we have a oreater desire to



avoild strikes, the mediation effort should be greater than thatprovided

to the private sector by the federal and state governments. Most of all

we should be encouraging the process of collective bargaining. Many

people are afraid of it or don"t understand 1i1t. It works, we know it

works, we should do everything possible to make it work. And we should

remo.e every impediment to collective bargaining that exists. Most

particularly we should remove compulsory arbitration.

I would like to read to you the words of one of the prominent labor

leaders of this century. This is from a paper he wrote entitled "Union

Leaders and Public Sector Unions."” Here are the words of the recently

retired president of the AFL-CIO, George Meany:

"The success of voluntary arbitration in settling disputes
unresolved at the bargaining table 1is based on the fact
that such arbitration isitself a product of the collective
bargaining process. Itis not 1imposed by some outside

authority against the will of either party.



Ana this 1s the rock againnt which the notion of compulsory
arbitration has been shipwrecked every time it has been
tried. The hasty, ill-conceived legislation with which
Congress tried to break strikes in the airline and railroad
industries only succeeded in making matters worse. In any
guise, under any name - "mediation to finality,” "final-
offer” arbitration, or what have you - compulsory arbitra—
tion has been perceived by employers as an out that makes
real bargaining unnecessary and by employees as a tool of

tyranny that makes bargaining meaningless.

Co cive bargaining is a two-handed tool that won"t work
unless both parties want 1t to work, and that goes for

arbitration as well.

There are those who argue that collective bargaining is all
very well in "non-critical™ public services such as schools
and sanitation departments, but that some substitute for
the strike must be found inthe areas of law enforcement,

fire protection, and hospital services.

That would be fine 1T such a substitute could be found, but
so far none has been found. There are no shortcuts and no

substitutes for the bargaining table and mutual freedomof

contract.



Ac. compulsory arbitration - the favorite proposal of
certain editorialists - just will not work because it iIs an
abrogation of freedom. The crucial difference between
voluntary and compulsory arbitration 1is the difference

between freedom and its denial.

Fairly long experience convinces me that the best, surest
and, indeed, only way to secure stability 1in labor-
management relations in any area, including government
service, 1s through the normal pattern of free negotiations

on every aspect of wages and working conditions."

- End of Quote -

George 1is right. There 1s no substitute for collective bargaining.

Act 312 destroys collective bargaining. Act 312 must berepealed. It"s

time to fold that hand and ask for a new deal.

However, Act 312 is not the only concern we have with the State’s

labor laws. As I°m sure you all know, there iscurrently pending in the

House of Representatives a bill that 1is being called the "Right to

Irri-.e" bill. Tnis is H3 4645.
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The proponents of this bill argue that public employees should have a
legal right to strike, that public employees should not be deprived of a
basic right enjoyed by their union brothers and sisters in the private
sector. Don"t be fooled by their sophistry! They no more want to be
treated like their so-called brothers and sisters than you want to go
live at the North Pole. They do not want to give up theprotections they
enjoy under the Civil Service rules or the Teacher Tenure Act. They do
not want to exclude supervisors from unions, they do not want to give up
the golden goose we call Act 312, and theydo not want to limit collec—
tive bargaining to the subject matters traditional in the private
sector. Public employees iIn Michigan now have many advantages under the

9
State"s labor laws that their private sector brothers and sisters do not
have. Many of these were given them because there was no legal right to
strike. Now they want to have their cake and eat i1t too! And they"re
quite willing to allow their brothers and sisters to continue to pay for

the advantages they enjoy.



In connection with H3 4645, the City of Detroit and other public

employers have argued strenuously that the State"s Ilabor laws must

provide a balance of power at the bargaining table, that, i1f the legisla—

ture feels we should pattern ourselves after the private sector, then we

must go all the way, and adopt that kind of balance. There must be no

collective bargaining for supervisory employees and the kinds of things

that must be negotiated must be limited to the kinds of things that must

be negotiated in the private sector. The public employes unions that

endorse HB 4645 don"t merely want the right to strike - they want a law

that will virtually guarantee they"ll win every strike. And there®s an

amendment to the bill before the House that would open up access to Act

312 to all public employee unions under certain circumstances.

*

Today the House may be voting on the Right to Strike Bill and several

important amendments to it. I for one hope, and I am very confident,

that the House of Representatives®™ will act responsibly to assure that

collective bargaining in this state will be given every chance to operate



in a balanced, Fair, and reasonable manner.

I say to you today that the central theme of the State"s Labor laws
must be collective bargaining. This is the key to reasonable employee
relations in the public sector in this state, We must not destroy
collective bargaining with compulsory arbitration and we must not destroy

it with lopsided changes in the labor laws.



Our Opinions’

he cue against Michigan's, arbitration Arbitration is probably the soundest way to
Tlaw for police and fire, unions 1s now  cvoid dangerous police and fire strikes. But,
more convincing than evtr,, + o as we've noted many tiroes before, Michigan's
Act 312, requnmg compulsory arbitration of  law Is seriously flawed — particularly with
pay disputes between cities and_their police icference lo n,utg‘sablht(}/ fo Ba){ , :
end fire unions, has been often criticired. But, The distortions, created in Detroit's ledgers ~
In I|ghto| Detroit's desperate financial plight, b{ the failure b, arbitration panels to give
the Case laics on a new U[([]ency. , attention to the city's fiscal position ell too--
Not only must the city trim its_payroll, cha[e,r.LAblhty t pay need; much narrower
swollen by mbitration, it must also finance @ definition. The” law's “current last-best-offer mm
SU9 million deficit with bonds, Rodke)( . ervowsmn, which forces a panel to choose be-
.Craiahead. chairman ¢ Detroit Bank £: Trus gen two positions, with no room far com-
ta , recently noted that his turn would find it Prom|se, also needs adz(ustm,ent. Arbitration”
very difficult to buy the city's deficit bonds  [a3 appear to be working In other states,
without some chan?es to narrow the gap be- ~ With Some amendments, Michigan's might -
tween Detroit's costs and re,v%nues. Not least . elsowork, -« e , iy
among th% chances Mr. Cr |9\ ead mentioned ~ + But this is not the time for Lansing to fine
cp-n o effects of Act 312, tune a c,o‘nPhcated statute, The Citv IS eskir. .
The concemcf M. Craqhead and of other’  the Legislature, aa nart cf a r'o;l-
Detroit bankers, i3 understandable. As bank- ~ ~ensh:m? Uatroit to issue the hands. t0 sin- .
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THE LAW OF PUBLIC EMPLOYMENT LABOR RELATIONS IN MICHIGAN

Louis D. Boer

Synopsis

The major problem, stated concisely, is that Michigan public
employee unions have rather artfully structured themselves to get the
best of hoth worlds: they strike and demand all of the rights of private
employee unions, yet they seek the job protection of civil service, and
systems like civil service, the availability of binding arbitration, and
the right to organize employees and bargain about issues that were
granted only on the asumption they would not .strike. All of this is
done under the regulation of an agency which for a variety of reasons
has found it necessary to beat several substantial retreats from the
field. The problems are many, the issues sharply divide managers and
unions, and the solutions in many cases are imperfect, at best. However,
it is clear there is room for improvement.

This paper provides the reader with a frame of reference in
considering a number of serious difficulties involving public employee
labor relations. Part | is a background statement. Part Il deals
with the issue of strikes by public employees. Part Ill concerns the
collective bargaining process. Part IV covers labor dispute resolution

in the absence of agreement.



1 BACKGROUND:

Until 1955, Michigan operated under a statute commonly known
as the "Hutchinson Act" which effectively reduced public employment
labor relations to what union adherents contemptuously referred to as
"collective hegging". While public employee unions did exist they were
not widespread, and relied for what little support they had on their
powerful private sector brethren who were able to wield political influence
with the public employer. Public Act 379 of that year, known as the
Public Employment Relations Act, changed all of that. It provided for a
system of regulation of public employee unions roughly parelicling that
of the National Labor Relations Board in . Private Sector, with the
pivotal exception that all Unions in the public sector were absolutely
forbidden to strike. However, unlike the Hutchinson act, "PERA", as
it is commonly known, provided no mandatory discharge for strikers.
Instead, it set up what proved to he a rather elaborate hearing process
in the case of any discipline of a striker. With what appears to be
amazing naivete with the benefit of fifteen years hindsight, the legislators
chose to rely on fact finding. They believed, apparently, that "the
shining of the light of public opinion" on the issues in dispute would
resolve disputes, making strikes unnecessary. If it worked, it was
only briefly, and in only seme communities, and public employee strikes,
although illegal, proliferated.

In 1968 the Supreme Court of Michigan, in Holland v. Holland
Education Association held that strikes by public employees were not
automatically enjoinable, but rather required a full "due process" hearing



before an injunction could issue. The effect of this was to make it

impossible for any public employer to prevent by court action a strike
of at least limited duration, as long, a; the least, as it took the employer
lo find a lawyer, write a complaint, file it, serve it, and hold a hearing,

a course of events which often turned out to be time consuming indeed.
In 1959 police and f-efighters, seeing little opportunity in

the climate of those times for successful strike action, supported and

obtained the passage of Public Act 312, which provides for arbitration

of economic disputes between police and fire unions and public employers.
Since that time, most public employers contend that the overwhelming

number of arbitration settlements have favored the employees, resulting

in serious economic consequences for the employer, and serious difficulties
in settling labor disputes with other employees not covered by 312, but
who believe their wages and benefits should follow the pattern assigned
by their fellov; employees under 312.

Through the first five (S) years of PERA settlements tended
to favor the unions who often overwhelmed public managers with expertise
and experience in the collective bargaining process which simply was
not present in most f yemments. However, in the early seventies the
tide of events began to turn. The generally high salaries and wages
won by Michigan public employees, the entrance into the job market of
the post war "baby boom" and the rising level of employer expertise in
the collective bargaining process led to a much higher level of confrontation,
to a general slowing down of the trend in the level of salary settlements
and to many more public employee strikes.

The most significant such confrontation occurred in the Crestwood
school district. In Rockwell v Crestwood the Supreme Court of Michigan
affirmed the discharge of vitually the entire teaching staff of almost



three hundred (300) teachers and Iheir replacement by new teachers.
Although the Court empowered the Michigan Employment Relations Cenmlsion,
or "MERC" (the agency that administers the Public Employment Relations
Act) to intervene and prevent the dismissals, the Commission did not do
s0. Thus for the first time, a significant number of public employees
permanently lost their employment for striking. Equally significant is
that the strike in Crestwood had been ordered halted by court order,

and the teachers had continued to strike in defiance of the order.
Since 197S, when a bill legalizing strikes for school teachers

was passed by the legislature, but vetoed by the governor, there have
been calls from many sources for legislative reform of the existing
situation, but none have tr date succeeded. Public employers of police
and firefighters complain bitterly of the unfaimess of Act 312. School
boards complain bitterly of the fact that school teachers can "make up"
salaries lost during a strike due to the mandate that school be kept 1SO
days per year. Unions complain bitterly that the illegality of strikes
and the lackadaisical administration of the unfal- labor practice provisions
of the Act have led to an absence of meaningful collective bargaining in
any unit not so large that sheer numbers would prevent its members
from being discharged and replaced. Hone of these complaints, however,
has of yet stimulated successful legislative action.

Overlaying the present legislative ferment is the incipient
emergence of collective bargaining at the state level. State police
officers have won the right to bargain collectively by electoral referendum,
and the Governor's Commission on Civil Service Reform has recommended
collective bargaining for state civil service employees.

This is then the present situation, with virtually no interested
party satisfied with the status quo. but with no agreement between the
major interest groups as to what should be done. To make the situation



even more complex, certain aspects of the situation bother certain
unions, and certain types of public eaplovers, auch aore than others.
As a result, any type of consensus is extrcaely difficult to obtain.
Khat follows is an atteapt to cover the major points in dispute froa a
point of view which reasonably reflects the concerns of municipal officers
and managers, but which has a reasonable chance of being supported
by other elected officials and the public, and can at least be appreciated,
if not agreed to, by the unions.
n DETERMINING WHAT IS, AND WHAT IS NOT. A STRIKE

Problem: Providing merely "the right to strike" gives the
employee the right to engage in almost any kind of conduct, without
fear of any adverse consequence other than the withholding of pay,
plus generating as much conflict over who can get away with what as is
generated over the issues of the strike.

Prescription: Any bill regulating the "right" to strike should
as clearly as is possible define what a legal strike L. as well as clearly
provide the right of the public employer to carry on service in the face
of the strike, including the employment of permanent replacements, if
necessary. PERA should provide for the right to replace strikers,
without hearing, and for the waiver of job protections other than PERA
in strike related situations.

PERA presently, in outlawing a strike, uses language which
includes every conceivable hind of behavior in which an employer would

not want his employees to engage. The result is that every kind of
action against the employer is equally illegal, from the flat out refusal

to come to work, to slowdowns, vandalism, threatening other employees
and the like. As a result, all behavior gets punished, as in Crestwood,
or even the mo : flagrant violations of the rights of fellow employees,



or lhe public, is condone:!. Since in Ihe vast majority of cases Ihe
employer's goal is to get the employees back to work, "no reprisal®
agreements after illegal strikes are an almost universal rule, and so in
most public employee strikes it is "anything goes". The biaarre result
therefore in declaring all activity illegal is that there is often no conduct
at all which is punished. Furthermore, PERA contemplates that the
ordy response to the unlawful concuct of a striking public employee is
to fire him. In the private sector, the NLP.B has worked out a system
which distinguishes "unlawful" or "unprotected" activity for which a
striker may be fired, and "protected" activity during a legal economic
strike for which a striker may be "replaced” by a permanent employee
who is willing to work during the strike. (The status of the strking
employee who is replaced is roughly equivalent to that of an employee
on layoff). Given the complexity and the difficulty of discharge procedures
under PERA, and the conflicting application of tenure act,, local civil
service acts, veterans preference, and the like, it is ironically easier to
"replace” a striker in the private sector where striking is legal, than it
is in the public sector under PERA, where the strike is illegal!

Another problem in the PERA covered strike situation is that
public employers and unions have spent large amounts of time, money
and energy unproductively trying to determine who has the right to do
what. When the ground rules are not clear, the parties will tend to
fight over the ground rules, rather than over the issues at hand.
Enraged public employers, responding often to an enraged public, have
often focused more energy on suppressing certain forms of unlawful
activity than they have on resolving the underlying disputes that
caused it. By the same token, enraged public unionists, usually responding



to enraged union members, have continuously attempted to test PERA's
vague and unsatisfactory restrictions on strikes in order to find new
leverage to move what they regard as implacable managements.

Debate in the legislature, and in public, over legalizing
strikes is dominated by two misconceptions. The first is that all private
employee strikes are legal. This is not so. Strikes in the private
sector must be the subject, in most cases, cf notice to the employer,
and must be limited to a complete cessation of work and the peaceful
picketing of the employers work place. "Sick outs", "blue flue", "hit
and run" or "rolling" strikes (strikes of first one and then another of
the employers jobs while work resumes at Lhe first job) slowdowns, and
other like activity are all classified as "unprotected"”, which means the
employees can be fired for engaging in them.

The second misconception is that ail strikes succeed in halting
work. This is clearly untrue. While the most heavily publicized strikes,
such as those in major industries usually result in shutdowns, strikes
in smaller manufacturing concerns, or in service industries, frequently
do not. Such major newspapers as the Washington Post have operated
during lengthy strikes, for example, because of the inability of the
unions to convince sufficient employees to leave their jobs to successfully
halt production.

Any legislated change that equates the "right to strike" with
the guarantee that the strike will succeed in stepping the provision cf
services will deal a direct body blow to the fiscal well being of every
community in the state. To be sure, major cities will not be able to
continue bus service, for example, if the bus drivers strike, but it
does not necessarily follow that a smaller community might not be able
to do so, if say five or ten bus drivers struck, and Lhere was a supervisor
or two on the scene who could also drive a bus.



Similarly, it is unlikely that a major employer would, for
example, replace several hundred sanitationmen.- It is not unlikely,
however, that a smaller unit of government would not at least consider

replacing a unit of four or five. _ . S
However, the result of collective bargaining negotiations is

seldom influenced only by actual pressures used in the particular situation.
The possibility that certain actions migiit be taken often greatly influences
the negotiators and their constituents. Thus, the thought that the
employer might if put in a desparate enough position, replace strikers,
will be sufficient in many cases to modify union demands. By the same
token, a union leader anxious to shore up a failing strike by sending
some of his workers back to work and suddenly pulling a few of them
out again, thereby disrupting the employer's operation but still providing
paychecks to his members, might well be deterred if he knew that this
could result in the discharge of some of his members.

[l BARGAINING PROCESS

Problem: The "ground rules" for negotiations in the public
sector in Michigan are in a shambles. Who is included in bargaining,
and what they should bargain about are badly defined in ways that
make effective bargaining more difficult, and which disadvantage public
employers. Furthermore, the agency which is charged with enforcing
the ground rules, in large measure is incapable of doing so in a fashion
timely enough to have*any real influence on the negotiation process.

Prescription:  There should be a statutory definition of
"supervisor” in the Public Employment Relations Act which should follow
the federal model, excluding supervisors from the bargaining process.
The scope of bargaining should be limited to wages, hours and term
and conditions of employment fairly defined, with no deference given to
the fact that public employees cannot strike, since in fact they do.
And most critically, the funding structure and operations of the Employment



Relations Comnission need to be critically examined, so that whatever
legislation is in existence nay be effectively enforced so as to Unit and
bring order to whatever minimum of conflict night occur. Some suggestions
for doing so include:

1. . Adopting a system for processing Unfair Labor Practice charges
which provides for investigation of them and disposition
rather than routine issuance of complaints.

2. Malting the position of a member of the Employment Relations
Commission a full time position, or at least that of.the chairman.

3. Refraining from the present practice of operating by office
policy rather than promulgated rule.

4. Setting of specific maximum time limits during which a party
has a right to obtain the disposition of an unfair labor practice
matter.

5. Assigning specific counsel directly to the Commission, rather
than indirect reliance on the attorney general's office, so that
injunctive relief could be obtained more readily in emergency
situations, and including a broader definition of emergency.

6. Separating the function of providing arbitrators and factfinders
from the personnel responsible for preliminary handling of
unit determination and unfair labor practice charges.

Present bargaining practice under PERA (and under Act 312)
varies from the NationalLabor Relations Act in three major ways. AH
of themhave caused problems with the process, and all of then have
led either directly or indirectly to the present clamor for change.

First of theseis the question of what isthe appropriate
"scope”  of bargaining.In other words, what issues must management
discuss, thereby presumably sharing some control over thei- ultimate
disposition, with the union. Unions, particularly in traditionally public



sector activities such as police protection, school teaching, and medical
care service, have sought to obtain what appears to them as control
over their destiny, but what appears to public employers as an attempt
to gain an illegitimate voice in the determination of ultimate public policy.
Unionized employees of all sorts have sought a role in determining who
is to be advanced to higher paying, e'ten supervisory, jobs which
would typically not be the concern of the 'rivate sector unions. Often,
to an extent far greater than in the private sector, negotiations have
focused on what it is that will be discussed, rather than actually discussing
it.

Michigan case law has on several occasions extended the
"duty to bargain" to issues not covered in the private sector specifically
because the employees covered by PERA do not ha  he right to strike.
The argument is, of course, that if the right to bargain about an issue
does not lead to a strike over it, there should not be any harm in
discussing it. Of course, since strikes do occur in the public sector
with alarming regularity, the argument has limited validity.

The second problem is the question of which employees are
entitled to the right to bargain. In the private sector, "supervisors"
are clearly excluded from bargaining, and defined not only in terms of
a definition written into the law, but by many years of case law.
Under PERA in Michigan, however, some supervisors, generally those
not involved in the formation of policy, are allowed to bargain, and
although Michigan decisions recite the federal definition, there are
several cases in which apparently supervisory employees hz . been
classified as general employees by MERC.

The tugging and hauling over supervisors c-»ates several
problems. The most significant relates more to operating t.ie government
than to labor relations law. If a supervisor and the employee are both
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members of the same union, even if they are in different locals, is the
supervisor going to he truly effective in representing management
interests, or does he really have a greater community of interest with
the individual he supervises? Is management going to get effective
representation at lower level grievance hearings when both management
and labor are members of the same union? The answers arc fairly
obvious. Furthermore, in the event of any strike situation, legal or
illegal, it is very difficult to imagine a unionized supervisor coming to
work and maintaining services.

Finally, there is the question of the level of enforcement of
those ground rules which do exist. It is not uncommon for cases
brought by unions complaining that a management has refused to bargain
in good faith with them to take several years to reach even an initial
decision as to whether their complaint is valid. In tense, volatile,
confrontative situations, such as contract negotiations, the union which
will wait that long is rare indeed. Similarly, a management which
sincerely believes it is being forced "out of bounds" by union demands
has no choice other than to simply say no. There does not exist a
realistic method in Michigan of testing, short of strike activity, the
willingness of a party to fairly enter into the collective bargaining
process.

It bears remembering that strikes and other labor disputes
are seldom simple demands for money on the part of employees, and
equally simple attempts to protect a budget by employers. Almost
every situation has in it a substantial element of emotion, political
involvement and personality. Furthermore, it is more likely than not
il wlifn i ujiluli cIMir:, tn tin- tilLIf o il il it U<l iMib
seeking economic betterment, but it is translating the employees' frustrations
with their job circumstances into the language of negotiation. Irritations



ar.d even passions that may have nothing to do with the wage scale nay
end up on the bargaining table as economic demands. Noneconomic

demands often are more a seeking of personal recognition than a demand
for a real remedy.

When a management for whatever reason, good or bad, is
viewed by the union as refusing lo deal with these issues, unionized
employees tend to view it as a denial of the legitimacy cf their union,
and an attempt to diminish them as human beings. Under the Michigan
system when this occurs, as it inevitably does, the only practicable
remedy for the employees f.eling is for them to strike. "It is not a
totally unrespectable notion to suggest that the current drive by unions
for the right to strike is fueled more by a feeling of frustration over
the lack of an effective way to resolve these problems than it is over
the general level of economic settlements which Michigan public employees
have achieved.

The reasons for this unhappy situation are complex. First,
MERC has, through a variety of policies, often announced more through
decision than regulation, or simply adopted by administrative practice,
attempted to avoid a number of issues which would perhaps best be
confronted. For example, MERC routinely issues a complaint and schedules
a hearing every time an unfair labor practice charge is filed, regardless
of its merits. No investigation is made beforehand. This contrasts
with the Federal system in which each charge is investigated on an
administrative level, and reported to the regional director of the NLRB.
He then determines whether it has sufficient merit to justify proceeding.

The result is that the MERC docket is continuously filled with
a large number of frivolous charges, and also with charges which Lhe
parties have no incentive to settle, since nothing will happen for months,
if not years. Furthermore, all parties are proceeding with a total lack
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of knowledge as to the facts, since MERC conducts no investigation,
and has uniformly for years refused to allow a party to subpoena evidence
from the other party. This compares with a federal system in which
the vast majority of charges never end up in hearings because either
they have been dismissed by the agency, or the party complained of
has settled the complaint in order to avoid needless hearings.

There are a variety of other more particular examples which
need not be examined in detail. In essence, a combination of limited

budget, limited staff, and a reluctance to take on the complexities of
the rule making process, has resulted in a series of actions designed to

keep the agency from overextending itself. The result has been that
the agency has often, except for its mediation function, become irrelevant
to the bargaining process, and thereby been unable to minimize the

number of strikes which have occurred or limit their intensity.

The answer tc all three of the problems just discussed is the
same: a strong, vigorous effective regulatory body, which enforces
clear rules which are carefully thought out to enhance the likelihood
that the bargaining process will result in dispute resolution without
outside intervention. Allowing supervisors to organize and classifying
virtually every subject of bargaining as mandatory solves MERC's problem
nicely. If all supervisors are employees, and all issues are bargainable
then there are no decisions left to be made. However, removing a
problem from MERC and dumping it back into the bargaining process
simply defeats the purpose of the agency. Rather than provide a well
defined arena in which conflict can be resolved, it leads to larger, more
bitter confrontations, and is in large measure responsible for the present
clamor to change the act.
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IV' DISPUTE RESOLUTION IN THE ARSEXCE OF AGREEMENT.

Problem: The public and the legislature will simply not
accept a system in which there is no guaranteed resolution of public
employee strikes. However, guaranteeing third party arbitration inherently
inflates the settlements, and tends to destroy bargaining, thereby
greatly inflating the cost of government.

Prescription: Limit access to arbitration where it is not now
provided at most to those situations in which the public employer requests
and receives a court order terminating a strike. Where public Act 312
is in effect, provide a right for a municipality to "opt out" by vote of
the people into PERA, provide for a fairer selection of arbitrators, and
require that unions in fact engage in good faith bargaining prior to 312

arbitrations being convened.
It is now apparent to almost all experienced observers that

public employee bargaining inevitably will breed public employee strikes.
This fact leads some to the simplistic conclusion that by merely legalizing
such strikes they can be easily controlled, and therefore minimized.
However, the better view holds that it is not quite that easy.

In the public sector, as well as in the private, it is possible
that legitimate differences exist as to what is an affordable and acceptable
rate of pay. What the market should require is not always crystal
clear. Furthermore, as mentioned above, collective bargaining does not
occur in an emotion free laboratory atmosphere, but more often amidst

the swirling winds of passion and ar.ger. Collective bargaining is often
the outlet for job related tensions and anger that have little or nothing

to do with the specific issues before the parlies. It is well recognized

in the private sector that sometimes strikes serve a necessary air-clearing
function, and it is not unrealistic to presume that this sometimes happens
in the public sector as well,
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However, there are significant differences. In the private
sector the application of the law of supply and demand is more obvious;
there are plenty of examples of companies who have gone out of business
because they entered into labor agreements they could not afford.
Public employers do not have that option as a weapon at the bargaining
table. Also, they face the fact that bargaining in the public sector is
to some extent always public, influenced by the politics of the community
and the legitimate self-expressions of the interest of the citizens and
taxpayers.

Finally, it should recognize that, at least as a practical Hatter
public employee strikes of unlimited duration are politically intolerable.
The legislature simply is not going to support legislation that allows all
public employees to strike indefinitely.

There exists a widespread belief that somehow the problem
can be wished away through the waving of a magic wand called "arbitration"
Many people seem to feel that if a public employee negotiation becomes
troublesome, with emotions running high and tempers flaring, the
automatic availability of arbitration will resolve the problem. Of course,
in police and fire situations, arbitration now exists at the request of
either party, and to date resort to formalized strike activity has been
rare among these employees. Experience has proven, however, that
arbitration and collective bargaining as they are practiced in the United
States, do not easily mix.

In a negotiation in which the availability of arbitration is a
previously known quantity, one side or the other will tend to view it as
to its advantage to arbitrate, believing that its ability to persuade a
third party is greater than its power, persuasive or otherwise, at the



bargaining table. The result is to either make arbitration an issue in
the negotiation, or perhaps in a strike, resulting from the negotiation,

or conversely, if arbitration is mandated beforehand, to reduce the

bargaining to a meaningless exchange of formalities, sort of an appetizer
before the main course of arbitration.

Under Act 312 in Michigan the advantage has been decidedly
with the public employee unions, and against the employer. There are
a variety of possible reasons for this, some of which can be explained
by the system, and some of which cannot;

a) Public Act 312 arbitrators tend to be people who make their
livings as arbitrators, either in whole or significant part. Under
the voluntary rules of the American Arbitration Association, a
participant in arbitration has what is tantamount to an absolute
veto over a particular arbitrator. Under Act 312, the party does
not have such a veto. The result is that unions, particularly the
members of federations such as the AFL-CIO are in a position to
"punish” an arbitrator who finds favorably to management in a 312
arbitration, by "blacklisting" him in future arbitrations with private
employers who are not particularly concerned about his findings in
public pay disputes. While there is no evidence that this goes on
in a blatantly organized fashion, and certainly the vast majority of
arbitrators are people cf integrity, it is undeniable that a continuous
subtle pressure is exerted by this situation.

b) 312 arbitration presentations by unions tend to be given either
by in house arbitration specialists, or by attorneys who concentrate
in the area. Too often, 312 presentations by employers are given
by city attorneys or others who, while quite competent, simply are



not able to keep pace with persons who are immersed ir. the process
on a day to day basis.
¢) Many 312 arbitrators have interpreted the criteria for selecting

which position to choose very narrowly. In considering, for
example, the finances of the municipality, they tend to ignore the

pattern setting nature of a police or fire award with regard to
other groups, and therefore tned to underestimate costs.

d) Political realities sometimes require an employer to espouse a
public position which cannot be maintained through negotiations.
If the city councit for example, budgets a five &3 percent salary
increase in circumstances in which the prevailing salary pattern is
eight (8%) percent, city bargainers can hardly take a position in
which they would voluntarily pay more than the city budget.
This, however, provides a bonus for the union. Since 312 arbitrations
are "last best offer" arbitrations, meaning that the arbitrator may
not "split the difference” between the proposals for the parties but
must pick that one which is closest to being fair, the union can
inflate its offer, knowing that the city cannot move beyond its
authorized maximum. Thus, the union, in this example, can with
relative safety obtain an arbitrated award of ten (1C%) percent,
even though eight (8%) percent is fair, because ten (10%) percent
is closer to eight (& percent than to five (5%) percent.

In spite of these obvious problems with Act 312, it is apparent
that the notion of simply allowing strikes to go on forever, even though
it is not likely to happen in practice, is theoretically unacceptable to
the public, or at least to its legislative representatives. Crestwood and
similar situations indicate that absent the imposition of harsh measures
which are not feasible in the Michigan political cbnate, court orders
simply will not stop strikes absent some provision for the ultimate
resolution of the dispute at hand.



The best answer, although not a totally satisfactory or.e, is
to allow the employer to determine exclusively whether he wishes court
intervention to prevent a strike from continuing, with the understanding
that only if he so determines, may he be subject to third party arbitration
of the dispute. (A possibility which should be explored in such circumstances

is partial, but not total limitation of the strike, so that the public
employer is impaired but not disabled from providing essential services,

so that the strike can run its course without permanently damaging the
community.)

Under this form of access to arbitration, no public employee
group could be certain that the result will be arbitration. They must
be prepared to strike, and to accept the consequences of striking,
including replacement by other employees, before they could enter into
an arbitration proceeding. This would hopefully introduce an element
of realism into negotiation that is absent when arbitration is a foregone
conclusion. .

With regard to those employees who are already mandated into
arbitration by Act 312, there are a number of procedural reforms which
might at least help the situation. One obvious change would be to
install full time 312 arbitrators, who did not engage in private practice,
and who therefore would not be as susceptible to the kind of pressure
which 312 arbitrators now endure. Another would be to allow municipalities
by local option to be exercised some time hefore a contract expires to
vote themselves out of 312 and into PERA. The possibility that this
might occur might well have a steadying effect on both arbitrators and
unions, as neither would wish to "lull the goose that lays the golden
egg". Another possible reform would be to provide greater control by
the parties over the selection of the arbitrator, cither by permitting a
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certain number of "strikes" from the total panel of arbitrators eligible
for 312 arbitrations, or greater opportunity for cities to complain about
appearance of a particular arbitrator on a final panel.

There are in addition several steps that cities can take on
their own initiative. Maximum possible attention should be paid to the
preparation of a 312 arbitration case. Greater efforts should be made
to share information, hoth as to the presentation of cases, and also as
to particular arbitrators (many lawyers in the private sector spend more
time studying and selecting an arbitrator than they do actually preparing

the facts of the case once he is selected.) Greater efforts should be
made to insist, through unfair labor practice charges if necessary, that

unions in fact engage in good faith bargaining before going to arbitration.
As a practical matter, it is unlikely that changes in Act 312 can he
brought about as long as the unions regard it as a form of salvation.
Decisive action by employers to insure that it is something less than
that will go a long way towards creating an atmosphere in which change
can realistically be considered. i
\% CONCLUSION

There are a number of other matters which deserve mention
in passing. There is not one word of Michigan law dealing with the
internal regulation of Public Employee unions. Such unions, if they do
not represent private employees, are not covered by the Landrum
Griffin Act.  Such a union is perhaps the most unregulated institution
in our entire society. The public employee union member has no guarantee
that his union will operate democratically, that it will manage his money
fairly, or that it will honor his wishes with regard to striking or accepting
offers.



Similarly, Michigan makes no provisions for some of the more
vicious forms of union organizing, which have been outlawed at the

Federal level. These include organizational picketing, secondary boycotts,
and other activities which involve innocent third parties in labor disputes,

particularly when a union is attempting to organize employees who may
not wish to be organized. However, it has to be recognized that it will
be difficult to convince the legislature to act in any major fashion with
regard to these issues because there is no major history of difficulty
relating to them.
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Teachers rally for
arbitration bill

By RICHARD MAUER
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Teacher arbitration bill floundering In Senate

By RONNIE CHAPPELL

Daily News reporter

A House bill requiring binding arbitration
in contract disputes between Alaska teachers
and school districts is dead in a Senate
committee unless union and school officials
can agree on a workahle compromise.

Stale Sen. Mitch Abood,,R-Anchor_a(t;e,
chairman of the State Affairs Commitiee
which has had the bill since last session, said
lie was not rushln? to action_despite a teacher
rally Saturday calling for quick action.

"I'm d(_)mg my best to have them under-
stand their differences 1'm only asklnq Dial
they sit down and work them out. Until that
happens them will he no movement on any

y * ./

hill on binding allot ration I'm not even going
to schedule hearings," Ahood said.

e
The hill, 1B IS0, passed the House last
year.

Introduced by Gov Bill Sheffield, the hill
calls for contraCt disputes on issues of wages
and_working eonditions to he referred to an
arbitrator when eonlract talks break down
The arbitrator would have the power to
dictate a settlement .

Morrl than 300_de|e?ates at a National
Education Association-Al-.ska v.emblv in An-
chorage last weekend called on the state
Senate* to move the measure to a vote. They
see binding arbitration a~ a fair wav to settle
cont"art issues that li.ve gone lo impasse.

Union. officials also say that it will force
school distilets around thé stair* to engage in
%ood faith collective bargaining Teachers iu

laska do not have the Tight to strike As a
result, thev complain, school districts have
little incentive to compromise on sticky is

sues

School officials oppose bmde arbitration
They say it will drive up tin* .*isI of education
and” place financial control of local school
districts in the hands of non elected arhitra
tors with no ties or responsibilities to local
taxpayers
"l think it's a bad piece of legislation at a
time of (state_budget) retrenchlng." said linh
Green, executive director or the Alaska av.o

ciation of School Boards “I don't think we
should ?IVE outside arbitrators a chance to
spend ATaska's money.”

~The ., ws proposed to date have been too
simplistic, Green said The union "wants all
the ‘benefits it now has with binding arhitra
tion on top of that. Thai's not the way it's

done.
that have

The "seven or ei?ht,states"
extended blndm? arbitration to teachers have

also adoEted_"Io s of checks and balances," he
said If binding arbitration becomes a reality
in Alaska, thén school districts must have
authority to determine the size of their work

See Page C-3. BINDING

Binding arbitration bill hits impasse in Senate committee

Continued Imm Page <D ]

for

'cl%nder current Alaska
statutes we cannot terminate
atenured teacher just because
we have no money," Green
said If an arbitrator comes in
and orders a salary increase
that exceeds the ability or the
willingness of the community
to pay, “we could he in trou

hie," . L .
eSlrmlar situations have ari-
sen_ in other parts of the
nation, according to Peter
Denholm, president of the
Public Service Research
Council, a Washmgton DC
based citizen's lobBy that op-
poses collective bargaining
for"ngllc employees.

t's extremely rare for a
community to réject an arbi-
trator's  decision,” Denholm
said, “But there Is a sense of
helplessness about it Peogple
believe they've elected a
school hoard” to make these
decisions. Then they find out
ii".n»uisihilitv ha** been hand-

Sen. Mitch Abood

ed over to a third party "

‘On occasion, a_community
will refuse to raise taxes o
cut services in ordei to fund a
pay increase mandated by an
arbitrator. _

The ourt review of these
cases is mixed," Denholm
said. "At first, tile courts
found binding arbitration sta-
lulues to ho an 1iieonstitu

timial delegation of legisla
live authorltg

The defeCtive laws were
amended, Denholm said, and
recently Hie courts have been
upholding them." Cnmtimni
ties havebeen ordered lo lion
oi aihili.dors' den-.ions_ and
some have heen foneil lo
l,iise taxes iu nplei to do it

‘It conies down to lie- issue
uf local iiintiol mil IIn* ahili
[v ol Jot> altool hoaids to
have tie- filial -as "u what’s
going to happen m their
schools, * -aid Sieve Me
Plietres, superintendent uf the

Haines Borough School Dis-

trict and president of the
Alaska Association of School
Administrators. "We re
searching for some other
way" ti~settle contract dis
putes "Some compromises
are in existence." .

San Francisco uses "refer
eudurn arbitration to settle
labor dls?1utes. Under this
process, the last hest offer
made bv the CIt’Y IS put into
effect, While till* last best

offer made bY] the union is
placed on the Dballot If voters
approve the union offer, it is
written into tin* contract
"We've certainly thrown
(referendum arbitration) out
as a discussion point,” Me-
I'nolie*. said "We are also
looking at other alterna

[IVON " .

%ale Sandahl, personnel di-
rector for the Kenai Peninsu-
la- Borough School District,
questions the need for
changes in state law. Aside
from™a li)7'J Anchorage teach
er's strike, teachers and
school districts have had little
difficulty reaching fair settle
monts. he said.

Even with a 2> percent cost
of living differential factored
into the comparison "we have
the best paid teachers in the
country," he said. "Next year
the aveérage teacher in Minne-
sota will earn under $110,000."
The average teacher on the
Kenai Peninsula will take
home $47,00() i/i salary and
benefits



Binding arbitration ignores democratic ideals

Binding arbitration in
public sector collective bar-
gaining 1s a danqerous and
repugnant assault on our
democratic values.

Binding arbitration is a
serious public policy issue
that unfortunately does not
receive the thoughtful analy-
sis it deserves Rather, it has
become the rallying cry for
the teacher's urion as 1t at-
tempts to erode one of the
piliars of our Constitution
representative government

Binding arbitration can
be an acceptable method for
two private parties to settle
a dispute through the use of
a third part¥ who resolves
the issue for them

This. concept, when ap
ﬁhed in the ‘public sector,
owever, has an entirely dif
ferenl dimension.

_In the public Sector, we
citizens are the source of the
ower of our government
hrough the “democratic
process we delegate some of
our ?ower to “persons we
elect to represent us

We hola them accountable
for their decisions and we
maintain control throu?h
elections where lhe publu
cun exercise its ultimate con-

trol.
In Alaska, most stale and

local governments and
school district employees are
represented by unions. Since
wages and benefits represent
tlie'major operational eost of
government, the uuteonie of
union ne?ouatl_ons has a pm
found effeel oil publie poll
c

Binding ailnii>{ion turns
the tables on lepiesentalive
([wvernme,nt b}/ delegating
he most important deeision,
tiie terms and conditions_ in
union agreements, to a third
{Jarty who is not elected by
he public, ma%/ not even he
a resident of the community
and is not accountable for
any public policy ramifica-

Elected officials and the
public are icquired to ob-
serve the decision ol this
non elected person {ust_, as
though we had a lotalltaiiaii
form-of government

In our constitutional sys
tern, when you want to ‘go
over the head of elected offi
cials, you're supposed to
amend the Constitution, not
brlnfg] ina_lined gun _

The ii-aeher's union
argues that, bln_dm? aihitr.i
lion adds finality fo Ihe uc
gotiatioii process and forces
school hoards to negotiate in
good faith

miilett
keller

They deliberately ignore
the fact iliit the  current
}?rocess already has finality

he real issue”hollieilng the
union is who gets to make
the filial decision

We're also told that with-

out binding athitration,

school hoards will not nego-
tiate in good t.iitli This ar-

gument ignoies the fact that
0oi courfs t-Mal to provide

redress il a union is subject-

ed to had lailli negotiations.
What the union really wants
is the autlioi'ly  In"control

the entire negotiation agen-

da, including the ability’ to
set public policy regarding
school Management

In our eotistilutiunal sys-

tem, the muon already has a

method available for changt-

ing public policies it doesn

like. Through democratic
elections, it can and has
made changes.

For example, each year at
least two members ‘of the
school board stand for re-
election. If a school board is
not bargaining in_good fajth
or is adopting policies which
arc injurious to the employ-
ees. the union can promote
candidates who will change
policies

Sen Mitch Abood has
vowed to hold the House-
ﬁassed binding arbitration

il in his Senate committee.
You can expect to see enor-
mous pressure brought on
him by the teuche™- union
that believes a majority of
the Senate support "the “hill.
Gov, Bill Sheffield has al-
teudy indicated his support
for binding arhilrution.

Hopefully, reason, cour-
age, and commitment to
democratic ideals will be an
adetiuate defense to this as-
sault on representative gov-
ernment.

t1 Mlllait Kallar 1t ¢ busintu
and public affairs consultant and
a former mambar of the Anchor-
age School Board.



In forming coalitions with other groups and organizations NEA-Alaska members will be
reaching out 1in their communities throughout the State to coordinate the effective
effort to bring finality to negotiations through arbitration.

HOW LONG??? HOW MANY???

A recent analysis of teacher negotiations in Alaska over the last five years
reveals that the process 1is taking longer and Jlonger each year. During the
last two vyears it has become the norm for negotiations to be at 1impasse and
unsettled well into the new school year.

In some cases, this has been 12 to 18 months after the commencement of
bargaining and 6 months or longer after the expiration of their previous

contract.

Frustration and emotional turmoil are frequent by-products on both sides of
the bargaining table when the negotiations process is unnecessarily
lengthened due to the absence of a fair and -equitable dispute settlement

mechanism.
PP PP PP IFTFIFTFTFTFTFPTPTSTS55$S PUBLIC SCHOOL FUNDING $53535555555555555555555555555%%

After three long years of interim ADM (average daily membership) funding
accompanied by three years of study, analysis, deliberation, discussion and
debate by various combinations of consultants, contractors, Legislators,
parties of interest, and a wide cross-section of the Alaskan education
community, the Department, of Education is about ready to present to the
Legislature a revised funding formula which 1is theoretically designed to
address the inequities of the previous formula.

While conceptual agreement on the components of the formula itself may be
close among the groups mentioned above the real test of support for the
implementation of such a formula will be predicated on the actual amount of
funding each school district is to receive.

A maximum TFfunding ceiling will significantly diminish the ability of any
funding formula, no matter how carefully it is constructed, to adequately
address the inequities as they have existed in the past.

NEA-Alaska is strongly encouraging that the funding levels for the 1986-87

school year be well in excess of the current level of funding and that there
be serious consideration given to the concepts of forward funding.
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DELEGATE ASSEMBLY January 30 - February 1; Anchorage

HalB,

" TOGETHER WE CAN!I!

FLY-IN April 3 - t; Juneau

PROJECT RESCUES
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The Second Session of the Fourteenth Legislature convened on Monday, January
13, 1986 with an aura of cooperation and commitment to resolution of the major
issues. Leadership in both the House and Senate has expressed a desire to
complete the business of the Legislature on or before the 120th day which is

House Bill 130 ARBITRATION

Having passed the House late in the First Session, CSHB 130 (HESS) am, 1is now
in the Senate and ready for committee work. In State Affairs Committee at this
time, it must go to Finance and the Rules Committees before being calendared
for a floor vote.

State Affairs: Chair, Senator Mitch Abood
Members: Senators Edna De Vries, Vic Fischer, Tim Kelly, Bill Ray

Finance: Co-Chairs, Senator John Sackett, Jan Faiks
Members: Senators Jay Kerttula, Dick Eliason, Frank Ferguson, Paul Fischer,
Rick Halford

Rules: Chair, Senator Tim Kelly
Members: Senators Jack Coghill, Jan Faiks, Don Bennett, Joe Josephson

PHOJECT
m m SmMm

At the June 1985 NEA-Alaska Board of Directors meeting nearly all of the agenda
was devoted to analysis, discussion, and planning for the task of getting HB
130 through the Senate and signed into law before the end of the Second
Legislative Session.

Since August, NEA-Alaska members have been busy meeting with Legislators,
reaching out into their communities to inform concerned voters of the nature of
the issue and need for resolution. Additionally they have been working with the
labor community in their effort to provide for finality through arbitration and
to insure that non-certificated employees of school districts have a statutory
right to negotiate.

The reality of support by the general public for arbitration over strike was
confirmed by a Hellenthal survey 1in Anchorage commissioned by the Anchorage
School District in 1983. It has been reconfirmed by a recent Statewide survey
done by Hellenthal and Associates 1in December 1985 which again showed the
public overwhelmingly in favor of arbitration by over 85%, thus making HB 130
genuinely a public interest issue. This same Survey revealed that the public
was also 1in strong support of the right of non-certificated employees to
negotiate. Likewise a significant majority felt that public education should
be the highest spending priority.

XM rth/y)
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KENAI PENINSULA BOROUGH SCHOOL DISTRICT

148 North Binkley Street . Soldotna, AK 99669 f Phone 907/262-5846

February 19, 1986

Senator Bettye Fahrenkamp
Alaska State Senate

Box V

Juneau, AK 99811

Dear Senator Fahrenkamp:
Attached please find a copy of a resolution which was passed by the Kenai
Peninsula Borough School District Board of Education at its February 17, 1986

meeting.

The position of the Board of Education in response to HB 130 is clearly
set forth in this resolution.

We respectfully request that HB 130 or any similar legislation not be
passed by the Senate during the current legislative session.

Thank you for your assistance.

Sincerely,

Fred Pomeroy "y
Superintendent
bj
enc.
ANCHOR POINT COOPER LANDING ENGLISH BAY HOMER HOPE KENAI MOOSE PASS NIKISKI NIKOLAEVSK

NINILCHIK PORT GRAHAM SELDOVIA SEWARD SOLDOTNA STERLING TUSTUMENA TYONEK



RESOLUTION 85-86-1
A RESOLUTION OPPOSING BINDING ARBITRATION LEGISLATION

WHEREAS, the concept of binding arbitration 1is currently under
consideration in the Alaska Legislature, i.e., HB 130; and

WHEREAS, the Kenai Peninsula Borough School District Board of Education
believes that binding arbitration 1is an unnecessary component of the
collective bargaining process; and

WHEREAS, the Kenai Peninsula Borough School District Board of Education
believes that binding arbitration has proven to be nonproductive in other
states, 1i.e., Michigan; and

WHEREAS, The Kenai Peninsula Borough School District Board of Education
believes that binding arbitration imposes an alien third party on the process
of negotiations; and

WHEREAS, binding arbitration erodes the concept of Ilocal control in
conflict resolution;

NOW THEREFORE BE |IT RESOLVED that the Kenai Peninsula Borough School
District Board of Education opposes all legislation that mandates binding
arbitration as a part of the collective bargaining process.

ADOPTED THIS 17TH DAY OF FEBRUARY, 1986.

Kenai Peninsula Borough Board of
Education

ATTEST:

Barbara A. Jewell
Notary Public
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Teachers push binding arbitration bill

I\HVDMJ JOLING
ews-Miner bureau
JUNEAU—Fairbanks educators

were out in force TuesdaY night
urging passage of House Bill 130, a

proposal torequire bindingarbitra-

tion when contract talks between
school boards and teachers stall.
However, Senate President Don
B snnettas much as pronounced the
measure dead because there's no
signofmovementon itin the Senate
State Affairs Comittee and little
chanceitwould clear the additional

hurdle of the Senate Finance Com-

mittee,

Fairbanks teachers have been
rePularI showing up at the weekly
teleconference sessions to urge
support for binding arbitration.
Tuesdaé, it was supported by
Carole Evans, Denr;s Lee and
Kathy Alton.

Alton said 7,500 Alaskan teachers
would profit by installing finality in
the ba[ﬁa|n|ng process and that
Gov. Bill Sheffield supports it. She

said the bill requires that the arbit-
rator be an Alaskan,rellevmgwor-

_ d be im-
Fose_d_by an Outside negotiator un-
amiliar with community condi-

ries that a settlement would

tions.

Lee said the bill provides for
“lastbestoffer” arbitration, where
the arbitrator makes a choice be-
tween one of the two ﬁosmons, not
new factors that he chooses.

However, the arbitrator can also
pick between individual parts of
Eackages submitted by each side,

ee said. Alton said the risk of not
having their positions picked would
make both sides work harder at
bar%am!n%.

The bill has passed the House and

STOP RUSTY WATER AT
YOUR WATER

toCTCMCO

Lee urged Bennett and Sen. Bettye
Fahrenkamp, D-Fairbanks, to
push it out of the Senate State
Affairs Committee, chaired by Sen.
Mitch Abood, R-Anchorage.

“I' know you have the power to do
that,” Lee’said.

“1'wish that you would show me

tr|1,e way to do that,” Bennett re-

ied.

He said he has talked to Abood at
least 10 times about the bill, but
that the rules of the Legislature
prph|b|tpull|n%outblllls from com-
mittee over the objection of the
chairman.

“1 think your NEA (National
Education ‘Association) repre-
sentative is sending you some very
errgneous information,” Benneft
said.

Bennett said after the meeting
thatNEAformaIIobby{\lmghad been
“inept.” Bennettsaid NEA lobbyist
Bob Manners failed to win supﬁort
for the bill amon? members of the
comittees of referral and now,
“He's trying to squeeze his

friends” into overriding their col-
leagues.

“It's just not done. It's not
acceptable. You could break an en-
tire organization doing that," Ben-
nett said.

“Foronereason or another, they
don't even want to hold hearings on
the bill,” Bennett said.

HB 130also would give schoolem-
ployees who do not need teaching
certificates, such as secretaries,
nurses and maintenance workers,
the right to bargain. _

Representatives of the Fair-
banks Classified Personnel Orga-
nization Janet Patterson and Ga.rf/
Patterson spoke infavor of the bill.

* | would like equity with other
public employees,” Janet Patter-
son said.

Bennett said he's been told by
Senate Finance Committee Co-
chairwoman Jan Faiks, R-
Anchorage, that the hill would go
nowhere’in her committee.

“Even if it got out of State
Affairs, it's not getting out of Fi-
nance,” Bennett said.



Arbitration

Public Sector
Labor Disputes



THE PUBLIC SERVICE RESEARCH COUNCIL

The Public Service Research Council is an independent
organization devoted to non-partisan research and education about
public sector unionism and its effects upon the nation®"s govern—

mental institutions and their services to the country"s citizens.

PSRC was founded in 1973 by citizens concerned with this
problem. The Board of Directors is responsible for the activities
of the Council, relying in large measure upon the advice and counsel
of an advisory committee of outstanding citizens from publishing,

business, education and the public sector.

Copyright ®1982 by the Public Service Research Council



BINDING ARBITRATION AND PUBLIC SECTOR LABOR DISPUTES

The major labor relations phenomenon of the last two decades has been
the spread of unionization and collective bargaining in the public sector.
Presently, thirty-seven states have mandated a form of bargaining for at
least some types of employees at the state and/or local government level.

The latest report by the Bureau of the Census indicates that in 1979, 47.9
percent of full-time state and local government employees were organized
into unions. The significance of this 1is more apparent when it is recognized

that less than 20 percent of the private sector work force belongs to unions.

With only slight modification, it is the private sector collective bar—
gaining model that has been transplanted to the public sector. Experience with
labor relations in government employment is demonstrating that certain critical
differences between the two employment sectors make private sector labor
relations practices incompatible with our traditions of democratic governance
and, therefore, unsuited for use in the public sector. One particularly
troublesome area is the increased advocacy and use of binding arbitration as a

disputes resolution mechanism in the public sector.

WHAT IS ARBITRATION?

Although the use of arbitration is increasingly common in public sector
labor relations and demand for its increased use grows, there 1is widespread
lack of understanding of the process and what it entails. This is truefor
many public officials as well as the public at large. An excellent capsule
description of the process has been provided by Myron Lieberman in Public Sec—

tor Bargaining.

Basically, arbitration is a procedure whereby an impartial
third party makes a decision in a labor dispute. Arbitra—
tion may be voluntary (the parties have agreed to it) or
involuntary (it is imposed on the parties by law). Arbi—
tration may also be advisory (the arbitral decision is
recommended) or binding (the parties are bound by the
decision). Binding arbitration is sometimes further div—
ided into two additional categories: final (the parties
cannot appeal the decision to the courts), and binding but
not final (the arbitral decision is binding but can be appeal—
ed to the courts.)



Essentially, two kinds of labor disputes may be subject to
arbitration. One type is commonly referred to as "interest
disputes,” that is, disputes over what the terms of a labor
contract should be. A situation in which the employer and union
union were at impasse over salaries for the coming year and
agreed or were required by law to turn the dispute over to an
arbitrator would be an interest dispute. Suppose however, that
the employer and union already have a contract covering salaries,
but a dispute arises over what X should be paid pursuant to such
a contract. If X files a grievance alleging that he was not paid
in accordance with the contract and if the grievance is ultimately
carried to arbitration, then that procedure would be called
"rights arbitration,” that 1is, arbitration over the meaning, in—
terpretation and/or application of a labor contract.
Both types of arbitration are of concern for each has serious implications
for our system of governance. This discussion will address interest arbitration

and its attendant problems before moving on to rights or grievance arbitration.

For the purposes of this analysis, the term arbitration will mean binding
arbitration. J- is the ability of an outside third party to impose a binding
settlement on the parties that is of concern. Although the compulsory nature
of involuntary arbitration make it more onerous, the consequences of partici—
pating in the arbitration process are the same whether the parties voluntarily
or involuntarily entered into it. Furthermore, a nonfinal form of arbitration
is preferable to the final form which does not provide for judicial review of
the arbitration award. However, experience with the courts has shown that in
most cases, an arbitrator must have acted in an extremely capricious manner or
significantly exceeded his statutory authority before an award will be over—

turned.

INTEREST ARBITRATION

The rapid increase in public sector collective bargaining in the last
twenty years has been accompanied by an attendant rise in the level of public
sector strike activity. Whereas strikes against government were rare 1in the
early 1960"s (28 in 1961, for example) they have become commonplace. According
to data compiled by the Bureau of Labor Statistics, there were a record 593
public sector strikes in 1979 and 536 in 1980. The decade of the seventies

averaged in excess of 400 government work stoppages per year.



The heightened public awareness of, and experience with public sector
strikes makes it unnecessary to provide an enumeration of the dangers and
disadvantages of such activity. Suffice to say that these strikes are
generally held to be undesirable in that they pose a threat to the public

welfare.

The 1increased resort to the strike by unions of public employees, despite
the undesirability and general 1illegality of such actions, has spawned a
search for a means of preventing strikes. Increasingly binding interest arbi—
tration is advocated as that preventive device. It has been reasoned, and
public sector unions have argued, that the only fair substitute for the strike
is a process in which a neutral party arrives at a decision that is binding on

both parties.

To date, nineteen states have accepted this reasoning and mandated arbitra—
tion to settle bargaining impass™®™ most commonly those involving public safety
employees. In addition, severa. /tner statutes permit interest arbitration
upon the agreement of both parties. The overwhelming majority of these statutes

were enacted in the 1970°"s.

OPPOSITION GROWS

Public officials and public sector unions increasingly find themselves on
opposite sides of the arbitration question. As experience with interest arbi—
tration mounts, more and more public officials see less harm in weathering a
strike than in submitting negotiations impasses to arbitration. The Seattle
Post Intelligencer reported on March 7, 1976:

Mayor Wes Ulman said yesterday he"d rather go through a
strike by public employees than wind up with a binding
agreement made by an "irresponsible” arbitrator whose
decision could bankrupt the city.

Mayor UhIman®s concern about the deleterious fiscal effect of binding
interest arbitration is an all too unpleasant reality for Detroit Mayor Coleman
Young. An original sponsor of Michigan®s compulsory police and fire arbitration
statute when he was a member of the state legislature, Young now considers the
vote a mistake and the legislation responsible for much of the financial diffi—

culty now facing his city. The February 7, 1981 National Journal reported:



The mayor said he will urge the state legislature to repeal
Michigan®s compulsory arbitration law, a statute, ironically,
that he co-sponsored in 1969. "We know that compulsory
arbitration has been a failure,” he said. "Slowly, inexorably,
compulsory arbitration destroys sensible fiscal management,”
and the arbitration awards, he added, "have caused more damage
to the public service in Detroit than the strikes they were
designed to prevent."

Officials of the Washington D.C. Metropolitan Area Transit Authority have
approached the legislatures of Maryland, Virginia and the District of Columbia
City Council seeking repeal of the statute providing for binding arbitration
of disputes with the transit system®s unions. Metro argues that arbitration
awards have been so generous as to threaten the financial solvency of the sys—
tem. Some local jurisdictions, citing costs disproportionate to levels of
service, have withdrawn from the regional transit system, and other local gov—
ernments are threatening to do the same. The February 2, 1981 Washington

Star reported:

It is arbitration awards, handed down by the professional
arbitrators who don"t live in the Washington area, which
Metro officials feel are responsible for the cost of living
clause that yearly costs Washington area taxpayers millions
of dollars.

While it is one of those battles that rarely excites pub—
lic interest, the stakes are high. In 1980, every man,
woman and child in the Washington area paid $4 toward the
$12.3 million in cost-of-living increases granted Metro"s
5,000 union employees.

Many arbitration statues stipulate that the arbitrator must consider
the government®s ability to pay in forming his decision, but this may provide
little protection from overly costly awards. John Baker, former Assistant

City Manager of Oakland, California, who has described that city"s experience

with arbitration as "disastrous,” made this observation in a speech reported

in the October 23, 1981 Government Union Critique:

Although Oakland®s arbitration ordinance states that the
city's ability to pay is a factor the arbitrator must
consider when in reaching a decision, Baker felt that it
was rarely an important consideration. He personally
queried arbitrators about three of Oakland "s cases as

to the importance of the ability to pay in their decision—
making. In only one case did the arbitrator indicate he
had included it in his considerations. In one case, the
arbitrator replied it had occurred to him as an "after—
thought,”™ and he hadn"t given it much weight. The other
arbitrator replied that ability to pay did not matter,
because the city could take the money from other programs.



Support tor interest arbitration, though, has continued to grow among
unions active in the public sector. Originally advocated for public safety
employees who were denied the ability to strike, arbitration is now sought
for all types of public employees. This advocacy reflects the changing
nature of public sector labor relations. From a tactical perspective, the
strike weapon 1is not as effective as it once was, particularly for employee
groups providing non-critical services. As public sector management has be—
come more experienced in labor relations, they have become better able to
weather a strike. Some actually realize budgetary savings as a result of not

having to meet payroll during a work stoppage.

In addition, participants in illegal strikes are frequently fined and
occasionally dismissed from their jobs. Penalties are also assessed against
unions that lead illegal strikes. President Reagan®s response to the air
traffic controllers®™ strike is graphic illustration of this, and many unions

fear other public officials may emulate the President®s action.

From the union®s point of view, the potential for relief from the legis—
lative branch is not bright. Attempts to legalize strikes have not been well
received in state legislatures, and opinion polls point to a growing dissatis—
faction with strikes against government. The President, for example, has

received high marks for his handling of the PATCO strike.

These realities have not been lost on union officials. Robert Chanin, former
General Counsel of the National Education Association, addressed this point at
a January 15, 1981, conference on public sector labor relations jointly sponsored
by thelLabor Management Relations Service of the U.S. Conference of Mayors and the

American Arbitration Association. Chanin said:

During the 1960"s teacher strikes were something new. They
got lots of attention and had an effect. But now the novelty
has worn off, and school boards have learned they can take a
teacher strike. After all, people generally recognize that
teacher strikes do not pose an immediate threat to the health
and safety of the community.

The courts are turning tough. The fines are getting big. But
more than money, teachers have begun to see the insides of jail
cells.

So there®s an increasing recognition on the part of the (National
Education) Association that strikes are not the answer. The
Association is looking at alternatives to strikes, and binding
interest arbitration is one of them.



In addition, many public sector unions have come to view the arbitration
process as a "no lose" situation. The arbitrator®"s tendency is to issue an
award that falls between the final positions of -oth parties. After negotiat—
ing the maximum concession from management, the union can declare an impasse
and invoke binding arbitration with the certain knowledge that the arbitration

award will not be any less than what has already been negotiated.

Some may view this debate as merely part of the normal, on-going struggle
between labor and management. On surface examination, compulsory binding interest
arbitration does seem to embody the proverbial "Wisdom of Solomon."™ What could
be more reasonable than having an impartial third party settle a labor relations
dispute, particularly if it will prevent an undesirable strike? However, this
rather simplistic view fails to take into account the long-range effect of
arbitration on both the bargaining process and the special relationship that

exists between a government and its citizens in a democratic society.

DISTORTION OF THE BARGAINING PROCESS

There is a growing body of evidence to indicate that the availability of
compulsory binding arbitration as an impasse resolution procedure results in a
distortion of the collective bargaining process. Instead of negotiating to
agreement, the union, seeing minimal risk in arbitration, 1is more likely to
declare an impasse and allow the arbitrator to make the decision. A two and
one-half year study funded by the New York State Public Employee Relations Board
and the National Science Foundation and conducted by Cornell University found
"a 16 percent increase in the probability of an impasse occurring in negotiations”

when compulsory arbitration was available.

The April 1978 issue of the U.S. Conference of Mayors Labor Management

Relations Service (LMRS) Newsletter reported:

The new Wisconsin law amendments giving city and school employees
the right to interest arbitration in impasses results in 44
petitions filed in the first 44 days of the new provisions,
Morris Slavney, Chairman of the Wisconsin Employment Relations
Commission, disclosed.



Wisconsin school board officials complained that union leaders
believe arbitrators will tend to be more sympathetic to public
workers than taxpayers in awarding settlements.

Eugene F. Berrodin, Assistant Director of the Michigan Municipal League,
in a paper entitled, "What"s Wrong With Compulsory Arbitration?" stated similar

concerns. He wrote:

In entering arbitration, most of the risk is assumed by the
employer, who is subject to a costly award. It is rare to the
point of non-existence, for the union to risk any decrease

in current wages, salaries or working conditions. Therefore,
experience to date indicates that many unions consider
arbitration to be a non-risk or low-risk venture. Employers
may urgently seek to arrive at a settlement in order to
minimize their risk in arbitration. This combination of
forces under Michigan labor law leads to the conclusion that
there has been an inflationary bias incompulsory arbitration
which has led some employers to grant wage increases and
benefits in excess of what would have been granted in the
absence of compulsory arbitration.

Mayor Don Johnston of Coeur d"Alene, Ildaho, writing in the November 1977
issue of Idaho CityMagazine, noted the tendency of arbitrators to morefrequently

accept the union®s position. Mayor Johnston wrote:

Public employee unions and associations have nothing to lose
and, frequently, a great deal to gain by holding out for
binding arbitration. In Massachusetts, as of March 28,

1977, arbitrator®s awards have favored union®"s proposals 28
times as opposed to favoring management®s proposals only 13
times. On three occasions both parties submitted indentical
last best offers.

Philadelphia®s experience with Act 111, Pennsylvania®s statute mandating
arbitration of police and firefighter impasses, graphically illustrates the
chilling effect of arbitration. Writing in the December 1980 LMRS Newsletter,
ElIlis M. Saull, Assistant City Solicitor, and William Grab, Personnel Technician
for the City of Philadelphia, describe what now passes for collective bargaining

in the City of Brotherly Love.

From 1956 to 1968, collective bargaining was informal. In
June of 1968, Pennsylvania Act No. IIl was enacted by the
State Legislature, providing for binding compulsory
arbitration for interest disputes involving police and fire
employees of the Commonwealth and its political subdivisions.

Beginning with fiscal year 1971 (7/1/70 to 6/30/71), to present,
every police and fire contract has been determined through bind—
ing arbitration under Act 111



There have been no police or firefighter strikes since the
inception of arbitration. However, since Act 111 went into
effect, the negotiating process has been chilled to the

extent that, in most years there have been five or less
negotiating sessions prior to reaching of impasse and the
invocation of arbitration, with little serious movement from

the parties” initial positions. In all of these cases, the

impasse has been declared and arbitration requested by the Unions.

During the 19S0 negotiations, for the first time (since 1969) a

tentative negotiated agreement was reached with one of the

employee representation organizations. Local 22"s executive

board and the City reached an agreement for a four year pact

in February 1980. However, the rank and file membership, hoping

to do better in arbitration, overwhelmingly rejected the pact.

The arbitration process also entails certain administrative costs. The

California Department of Finance, in January of 1976, prepared an estimate of
the costs of extending compulsory binding arbitration to disputes involving fire
and public safety employees. The study estimated there would be 300 negotiations
per year. Based on research done by James L. Stern and others in Final Offer
Arbitration, it was calculated that 30 percent of all negotiations would go to
arbitration. It was further calculated that, on average, an arbitration process
would cost the government involved an amount in excess of $12,000. This meant
California taxpayers would be paying some $1,089,000 per year in arbitration costs.
In his earlier cited speech, John Baker noted that it cost the city of Oakland

from $25,000 to $90,000 to prepare for a single arbitration case.

DEMOCRATIC PROCESS THWARTED

More important than these fiscal and administrative costs associated with
the use of compulsory binding arbitration are the political costs involved in
its use. Dr. Sylvester Petro in his March 1974 Wake Forest Law Review article
"Sovereignty and Compulsory Public Sector Bargaining” wrote: "Compulsory
arbitration of public sector bargaining impasses is, if possible, even more
destructive of governmental -- and -- popular sovereignty than are public sector

bargaining and strikes."

Harry H. Wellington and Ralph K. Winter, Jr. in their 1971 Brookings
Institution study The Unions and the Cities, noted that strikes by public sector



unions may be so effective a weapon as to "distort "the normal American political
process.1" This is one of the considerations that spawned the search for an
alternative to strikes. However, it must be recognized that the alternative,

binding arbitration, also possesses the power to distort the political process.

Compulsory public sector collective bargaining diminishes citizen control
of government by requiring elected officials to share what had been unilateral
decision-making authority with unions. Compulsory binding arbitration completely
destroys the concept of citizen control by turning over absolute decision-making
power to third parties who are in no way accountable to the citizens of any

governmental unit.

In "Final-Offer Arbitration and Teacher Contract Bargaining™ published in
The Journal of Collective Negotiations in the Public Sector, Vol 7, No. 4, Dr.

Richard A. King wrote:

The costs of teacher bargaining include not only potential
fiscal losses by both parties and the disruption of a necessary
service to the public, but also the potential destruction of
local fiscal control

By establishing a procedure for deciding one offer or another
by a private, non-elected board, legislators are in effect
delegating governmental decision-making power in a manner
that might be unconstitutional. By mandating school boards
to accept a binding award that must then be funded by the
public, legislators may be instituting aform of taxation
without representation.

This very concern has been echoed by public officials and labor relations
experts of varying philosophies and approaches to public sector bargaining
problems. Paul R. Soglin, former Mayor Madison, Wisconsin, wrote in an
article in the November 1977 LMRS Newsletter: "By requiring compulsory, final,
and binding arbitration, the responsibility of administering government is taken
away from elected officials.” It follows that, if decision-making power is

takenfrom elected officials, it is taken from the citizens.

Former Massachusetts Governor Michael S. Dukakis, in a statement vetoing
reenactment of compulsory binding arbitration for public safety employees in his

state, wrote:



By imposing binding arbitration on all communities - no matter
how willing and able the given city or town has been to
negotiate in good faith with its employees - the law has made
normal collective bargaining irrelevant. It has taken the
responsibility of determining the financial future of the city
or town, at least insofar as +he cost of public safety services
affect that financial future, from the local elected officials
and given that responsibility to an unelected arbitrator who
may not even [live in the community. I do not believe that this
broad delegation of local fiscal powers is consistent with any
reasonable notion of home rule

Perhaps the most damning indictment of the process comes from an arbitrator.
In a 1972 Columbia Law Review article entitled, "Binding Arbitration of Contract
Terms: A New Approach to the Resolution of Disputes inthe Dublic Sector,”™ Joan
McAvoyquotes a member of a three-man arbitration panel which resolved a dispute
between, the City of Marquette, Wisconsin, and its police union. This some—

what disenchanted arbitrator stated:

. Who elected the arbitration panel of which 1 am a part?
To whom is this panel responsible or responsive? What pressure
can the citizens of the City of Marquette bring to bear on the
panel? How do they express their satisfaction or dissatisfaction
with the panel®s decision?

. With no reflection on their integrity intended, it is a
simple fact that the two panel members who endorse the majority
decision are not citizens of the City of Marquette nor even of
Marquette County. And yet their decision, which has very far
reaching implications, and will ultimately, no doubt, result
in increased taxes for the people of the City of Marquette, is
final and binding upon those people, their government and its
employees.

VIOLATION OF ONE-MAN, ONE-VOTE

In addition to the previously stated concerns, it is also charged that

arbitration suffers a constitutional flaw.

Compulsory arbitration statutes have been attacked as violat—

ing the Equal Protection Clause of the Fourteenth Amendment,

via the one-man, one-vote principles enumerated by the United
States Supreme Court in Gray v. Sanders, 372 U.S. 368 (1963)

and Reynolds v. Sims, 377 U.S. 533 (1964). The argument is

that the selection of an arbitrator by each party, and appointment
of a third arbitrator by the first two, not only deprives citizens
of an equal voice in selecting the panel, but removes from the
putxi. e tfieir right to equal representation in the decision-making
process as well.
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The one-man, one-vote argument has been generally rejected on
the theory that an arbitration panel®s responsibilities are
not purely legislative in character. City of Amsterdam v.
Helsby, supra. Using the argument discussed above that
arbitration panels can only affect spending, and not actually
determine costs, courts have generally regarded arbitration
panels as non-legislative in nature and, therefore, isolated
from the one-man, one-vote principles.

(Helsby, Wayne L., "The Constitutionality of Legislatively
Mandated Binding Interest Arbitration: A Guide for the
Practitioner,” The Review, Spring 1980, Center for Employment
Relations and Law, College of Law, Florida State University,
Tallahassee.)

The question, then, 1is whether arbitrators perform a legislative function
and whether their decisions affect policy matters. Although the courts in
previous cases have not accepted this contention, there is growing evidence that

arbitrators do wander into legislative areas and do shape public policy.

The February 23, 1981, Government Employee Relations Report (GERR) includes
an account of a recent Ohio case relating to arbitration. Judge Daniel B.
Quillian of the Summit County Court of Common Pleasin Local 330, Akron Fire—
fighters Association v. City of Akron overturned anarbitration 3ward. GERR

reports his reasons for doing so:

The power to fix the compensation of municipal employees 1is
"one of the basic functions of municipal government,”™ he finds.
"It is not a mere incident of government but goes to the heart
of the purpose of municipal government, that is to provide
services to its citizens,” the court finds.

Whether firefighters should work eight-hour shifts and 40 hours
per week or 24 hour shifts and a 52 hour week is a "subject about

which there can be honest debate.”™ Judge Quillian finds changing
the fire fighters®™ schedules is a " fundamental change in city
policy which should not and cannot be Lrought about by the un-
reviewable decision of a single arbitrator purporting to con—
strue an ambiguous clause in an agreement.” (emphasis added)
Robert Chanin, former General Counsel of the National Education Association,
has acknowledged the link between public sector collective bargaining and strikes
and public policy matters. In an interview published in the February 28, 1981,

Political Action Report, Chanin said, "the purpose of many strikes is not to
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pressure governments into running higher debts, but rather to determine the
priority of allocations - how available funds should be spent.” |If bargaining
and strikes influence policy matters, then an arbitrator whose function is to
resolve bargaining disputes and prevent strikes must surely deal with and issue

binding decisions on policy matters.

In a February 1978 Labor Law Journal article entitled "Interest Arbitration
in Public Employment: An Arbitrator Views the Process"™ Tim Bornstein, a
practicing arbitrator, provided a clear and concise statement of the critique

of binding arbitration.

Elected officials and political scientists warn that interest
arbitration 1is inconsistent with the fundamental tenents of
self-government. They perceive the interest arbitrator as
one who has not been elected by the citizenry and is not
accountable to them, who has not been appointed by the governor,
and is not accountable to him, who is probably not a citizen
of the community over whose fiscal fortunes he presides, and
who may not even be a citizen of the same state; yet this
stranger has the authority to fix wages, hours, working
conditions for the community®"s employees and indirectly
influence its tax rates and allocation of its resources.

Bornstein®s comments include a remai“kably candid recognition of the fact
that this criticism has merit.
An interest arbitrator is no longer basically a judge,
instead, his role is legislative. While it is sometimes
thinly veiled in judicial guise, compulsory interest
arbitration involves policy choices, a legislative function
which requires the arbitrator to fashion a wage and benefit

package for the parties based on his judgement of what is
fair, reasonable and appropriate. (Emphasis added)

There 1is another force at work which increases ...0o likelihood of an
arbitrator exercising authority over policy matters - that is, performing a
legislative function. As a bargaining relationship evolves, matters of policy
are more likely to be decided at the bargaining table. A February 1979 Rand

Corporation study, Organized Teachers in American Schools, noted this phenomenon.

The phase one analysis indicated that collective bargaining
gains by teachers follow a distinct pattern. Teacher
organizations first bargain over and obtain increases 1in
salary and fringe benefits; they then move on to woi"king

12



conditions and job security and only lastly, to issues

of educational policy. Although noncompensation gains
have not been universal, teachers have significantly im—
proved their working conditions and increased their in—
fluence over school and classroom operations. Regulation
of class sice may be one of the most dramatic gains, but
negotiated provisions covering assignment and transfer
policy are another important collective bargaining
achievement. At the same time, organized teachers now
play a major role in the decisions about the length and
composition of the school day, how teachers are evaluated,
and how supplementary personnel are used in the schools.
(Emphasis added)

If these policy issues are brought to the bargaining table and cannot be
resolved there, they will be placed in the hands of an arbitrator for resolution.
There now arises a situation in which an unelected, outside third party is
rendering binding decisions on staffing requirements, class size, or any number
of policy matters directly and significantly affecting the operations of a public

enterprise.

Furthermore, to assert that arbitration has no policy implications, it is
necessary to assume that an arbitration award affects only that group of employees
and that bargaining unit at which it is directed and not any other program in
the wide range of governmentally provided services and benefits. This view is,
at best, naive. The public sector negotiation and arbitration processes do not
occur in a vacuum. An arbitrator®s decision on the wage and benefit package
for one group of employees can have an immediate effect on other departments
and other services, possibly forcing a reduction in the level of service or an

alteration in their method or quality of delivery.

LEGAL CHALLENGES

The constitutionality of compulsory binding arbitration provisions have
been challenged before state supreme courts fourteen times. In ten cases, the
challenges were denied. Pennsylvania®s police and fire arbitration statute was
upheld because the state constitution had been amended to specifically provide
for such provisions. In Michigan, only four of the seven Supreme Court Justices
heard the challenge to that state"s arbitration law. The Justices split two-two,
and therefore, a lower court decision upholding the statute was allowed to

stand. Connecticut™s arbitration law was declared unconstitutional by the
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Hartford County Superior Court, but the Supreme Court reversed the decision.
The Connecticut Supreme Court did not address the constitutional questions
raised in the lower court opinion, but reversed on the grounds that the

plaintiffs, eight municipalities and an individual taxpayer, lacked standing.

The supreme courts of four states - South Dakota (1975), California (1976),
Colorado (1976), and Utah (1977) - have held compulsory binding interest
arbitration tc be unconstitutional. In all of these cases, the courts nave
handed down remarkably similar decisions, finding arbitration to be an un—

constitutional delegation of authority to an unaccountable third party.

The Colorado Supreme Court stated:

The trial court ruled that the amendment provisions con—
cerning compulsory binding arbitration constitute an un—
lawful delegation of legislative power. This is an issue
of first impression in Colorado. We are persuaded that

this view is correct. . .. A contrary holding in our view,
would seriously conflict with basic tenets of representative
government. Fundamental among these tenets is the precept
that officials engaged in governmental decision-making
(e.g., setting budgets, salaries and other terms and
conditions of public employment) must be accountable to

the citizens they represent. Binding arbitration removes
these decisions from the aegis of elected representatives,
placing them in the hands of an outside person who has no
accountability to the public. (Greeley Police Union and
Donald O"Leary v. City Council of Greeley, et al; Colorado
Supreme Court, Case No. 26992, Aug. 23, 1976)

In the previously mentioned Connecticut case, Judge Joseph H. Goldberg

of the Hartford County Superior Court wrote:

The Court concludes that the Act"s compulsory arbitration
provisions, which delegate legislative power affecting
municipal affairs to a politically unaccountable body without
appropriate safeguards against arbitrariness, are SO0 unreason—
able and capricious as to violate the due process clauses of
both the Connecticut and United States Constitutions. (Town of
Berlin, et al v. Frank Santaguida, et al; Hartford County
Superior Court, June 26, 1978)

SUMMARY

In summary, one of the most succinct enumerations of the deficiencies of

compulsory binding arbitration was authored by Sam Zagoria, well-known labor
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relations expert, supporter of collective bargaining in the public sector, and
former director of the U.S. Conference of Mayors®™ Labor Management Relations
Service. In the April 1977 LMRS Newsletter, Zagoria listed the problems

associated with the use of arbitration:

(1) It discourages honest, good-faith collective bargaining.
As long as this extra step is available, there is a
possibility that a party will hold back on the compromise-
making accommodations on which effective bargaining relies.

(2) It places far-reaching power in the hands of a person,
not elected, not accountable to elected officials and
not necessarily a resident of the community or even the
state involved. He is unlikely to be trained or experienced
in municipal finances or administration. Yet his decision
constitutes, nonetheless, a mandate on the community
leadership, which can force substantial changes in
taxation, public policy priorities and the ability to
manage the work force

(5) The arbitrator is an ad hoc appointee with no continuing
responsibility to make an award that is workable as well
as just. There is no year-round accountability, contrary
to the principles of representative government and sound
public administration

(4) It is probably impossible to make an award for one group
of workers without affecting other groups of municipal
workers, yet an arbitrator has neither the authority nor
responsibility to examine their situation. The “ripple”
affect of his decision could have a tidal wave effect on
the city administration.

(5) Contracts are not negotiated in isolation from past or
future arrangements. It is difficult to make an award
for one contract without dealing with how it fits
generally into long-term labor relations, into future
city plans, some of which are not yet formulated or
expressed

(6) The process is unbalanced since it makes a no-risk or
low-risk step available to a union or employee organization.
Rarely will an arbitrator even consider awarding a union
less than what management has already offered.

(7) Arbitrators . . . tend .o provide something for each side
in their award regardless sometimes of the actual merits
involved. Some cynics suggest this may be part of an
arbitrator®s job-preservation program

15



(S) Arbitration is an expensive add-on to the bargaining
process. There are the steadily rising fees of arbitrators
and now a growing use of economic consultants to prepare
a case and accompanying exhibits, and as one side goes down
this path, the other almost has to follow in self-defense.

(9 It is a time-consuming process. . . . The Massachusetts
League of Cities and Towns found the average length of time
consumed in the arbitration phase alone was more than a
full year.

(10) There are serious questions of constitutionality

RIGHTS OR GRIEVANCE ARBITRATION

Rights or grievance arbitration, as was noted earlier, is a process for
resolving disputes over the interpretation, meaning or application of an exist—
ing collective bargaining contract. The typical grievance procedure involves
several progressive steps through an agency®"s hierarchy. The final or terminal
step would be binding arbitration. As is the case with interest arbitration,

a third party neutral -- grievance arbitration usually employes a single arbitrator

renders a decision that is binding on both parties.

It is the grieving party, the union, which controls the decision to pursue
a grievance through the various steps, including the decision to submit to
arbitration. As with interest arbitration, it is the union rather than the

employer which will 1invoke arbitration.

There are two ways by which arbitration is provided as the terminal step of
a grievance procedure -- by statute or as part of the negotiated grievance pro—
cedure found in the contract. Many public sector collective bargaining statutes

mandate arbitration of grievances.

EARLY CONCERN UNHEEDED

As the private sector bargaining model was put to use in the public sector,
grievance arbitration was generally accepted as part of the process. Gerald M.
Pops, in his book Emergence of the Public Sector Arbitrator, has noted that this

transfer was accomplished with little questioning:
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The process of transferring their function from the private
to the public sector has, on the whole, been undertaken with
little forethought as to the difference between private and
public employment. In fact, the transition has occurred almost
automatically as the institution of collective bargaining has
taken root in public employment. There has been an implicit
assumption that, although the institution of collective bar—
gaining and the employment relationship have a somewhat dif—
ferent character in the two environments, the grievance arbi—
tration process -- and the arbitrator -- would and should
perform the same function in the same way.

There were some who raised questions relatively early in the development of
collective bargaining in the public sector. Pops quotes arbitrator Peter Seitz,

speaking before a 1967 seminar:

Arbitration, |1 am persuaded, 1is a more sensitive plant than
is generally appreciated. Its utility as an institution can
easily be impaired or even destroyed by freighting it with
missions it is ill-equipped to discharge; by making it an
instrument of national, state or local public policy; or by
diluting its special private and voluntary character. Yet
there are many well-intentioned persons who believe that if
arbitration worked well in adjudicating private grievances,
it should be a nostrum and cureall for a variety of other
diseases. This gives me serious concern.

In their 1971 Brookings Institution study The Unions and the Cities, Well—
ington and li/inter expressed concern over the importation of grievance arbitration
to the public sector:

One of private management®s major complaints about grievance
arbitration is that, because it tends to accommodate interests
as well as adjudicate rights, unions frequently gain what they
have not been able to win at the bargaining table....

How frequently arbitrators in fact do what employers say they
often do is difficult to judge. But it does happen, because
unions press for it and because grievance arbitration involves,
to some extent at least, the accommodation of interests as well
as the adjudication of rights. Nor, in the private sector, is
there much check on the arbitrator. The scope of judicial review
has been sharply limited by the Supreme Court.

Whatever one®s judgement on the wisdom or unwisdom of accomoda—
tion in private sector grievance arbitration, it is dangerous
business in the public sector. Because the scope of bargaining
has vast social implications in public employment, arbitrators
should not be allowed to extend the area of union control through
the settlement of grievances.

Yet these warnings went unheeded by legislators and public officials or were

deftly parried by the unions that sought the extension of grievance arbitration
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to the public sector. The defense of the process was a simple and, initially,
a convincing one: the arbitrator does not create the terms of a contract but

merely interprets language previously agreed to by the parties:

IMPLICATIONS FOR POLICY DETERMINATION

As the collective bargaining process has evolved in the public sector, it
has become apparent that the grievance process involves matters of public policy.
For one thing, the collective bargaining agreement is a statement of public
policy having the force of law. This is a point the unions concede. In fact,

they have used this argument when seeking judicial enforcement of contract terms.

The previously cited Rand Corporation study of collective bargaining by
teachers pointed out that, as the process develops, the scope of bargaining --
those items which are included as part of the contract - broadens to include
more and more matters of public policy. It can safely be assumed that this same
evolutionary pattern would occur in other areas of public employment. As con-—
tract language expands in this fashion, arbitrators will increasingly be put in

the position of rendering decisions on issues of public policy.

Defenders of grievance arbitration, however, will argue that the arbitrator”"s
role remains interpretative rather than formulative. If there is a problem here,
it is with the scope of bargaining not the grievance procedure. The arbitrator

is still only interpreting contract language not making policy.

But as the grievance arbitration process 1is examined further, this defense
begins to lose credibility. For one thing, Wellington and Winter®"s concern
about the grievance arbitrator®s tendency "to accommodate interests" appears
to have been well-founded. Many public officials feel the unions seek, often
successfully, to use grievance arbitration as an extension of the negotiating
process. One school board official with long experience in public sector labor
relations has observed, "Unions have probably gained more through grievance

arbitration than they have at the bargaining table.™

At the bargaining table, unions seek to expand the number and types of
items that are grievable and, hence subject to arbitration. A reason for doing
this, it may be argued (as did Wellington and Winter), is to create a situation
"through which the union extends its area of conti"ol over issues that belong to

the political process."”
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TO INTERPRET IS TO FORMULATE

A bargaining demand that surfaced recently in Oregon provides illustration.
A teacher wunion sought contract language that would have made alleged violations
of school board policy subject to grievance arbitration. Fortunately, the
Oregon Employment Relations Board refused to require negotiations on the demand.
In rejecting the union position the Board pointed to the policy implications.

The majority opinion stated:

We emphasizethat a proposal®s effect in restricting education—
al pollcy isnot significantly changed by whether the proposal
would require the two parties to bargain those policy matters

or whether it would require the policy maker to submit its
decisions to the scrutiny of a third party after they are made.
In either case, the effect is to restrict the policy making

role which the employer was elected to fulfill...

Could such a third party "review" affect the substance of these
permissive matters? We believe it not only possible, but prob—
able. An arbitrator cannot "rule™ on an alleged policy/rule
violation without first deciding what the particular policy or
rule does, or does not require fi-e., without determining the
substance or content of the language at issue). In so deciding,
the arbitrator gives a policy its meaning -- a meaning which
might well be at variance with the district"s own interpretation.

At the crux of this issue is an inescapable point of procedural reality:
the act of interpreting a law or contract language has the ultimate effect of
formulating that law or language. Myron Lieberman, in Public Sector Bargaining,

makes this point:

In a general way, policymaking in grievance arbitration is
analagous to judicial legislation. Judges frequently have

to interpret and apply legislation. When this happens, the
judges are in effect acting as lawmakers. The argument over
whether they are merely interpreting the law or formulating

the law is largely a semantic issue... The fact 1is, however,
that the power to interpret the law is also the power to formu—
late the law.

By the same token, the power to issue binding interpretations
of collective agreements is also the power to formulate such
agreements... And since such agreements constitute public
policy for their duration, the power to make binding inter—
pretations of them is a de facto power to make public per—
sonnel policy. A crucial difference, however, is that
arbitrators instead of judges are making the policy.
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Placing this kind of decision making power in the hands of an individual
with no political accountability does violence to the concept of democratically

constituted representative government.

CONCLUSION

In summary, the overwhelming weight of evidence holds binding arbitration,
both interest and grievance, to be an unsatisfactory method of resolving labor
disputes 1in the public sector. The process is inordinately expensive to
governments both in terms of eventual settlements and administrative costs.

Arbitration contains a built-in-bias toward the union position.

Most importantly, compulsory binding arbitration does violence to the
concept of representative government. Turning over decision making authority
to an outside third party accountable to no one, deprives citizens of their
right to a voice in the running of their government. In a democratic society,

this is intolerable.
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APPENDIX |

The following nineteen state have compulsory binding arbitration legislation:

1.

10.

ALASKA - compulsory for police, fire, correctional and hospital unions which
are denied the right to strike. Unions granted limited strike rights are
also subject to compulsory arbitration when those strikes are enjoined.

CONNECTICUT - compulsory for municipal and teacher unions. For municipal
unions a three-member panel engages in issue-by- issue final offer arbitra—
tion 90 days after expiration of current agreement. For education unions,

a three-member panel selects between last best offers of both sides 20 days
before school budgets are due at local boards of finance.

HAWAIl - disputes involving firefighters are submitted to compulsory arbitra—
tion if differences persist 15 days following declaration of an impasse. A
three-member panel selected in the traditional manner shall render a binding
decision on a total package final offer basis.

IOWA - binding arbitration for all public unions at the request of either party
if an impasse persists following fact-finding. The parties may use a single
arbitrator or a three-member panel. The arbitrator or panel may choose on an
issue-by-issue basis from among the final offers of each party or the fact—
finder®s recommendation.

MAINE - statutes in Maine cover state unions, municipal unions (including
teachers) and University of Maine employees. They provide for arbitration
of unresolved issues remaining after mediation and fact-finding. If both
parties can agree, a single arbitrator may be used. Otherwise, a three-
member panel picked in the traditional manner will resolve the dispute.
The award is advisory on economic matters and binding on all others.

MICHIGAN - binding arbitration covers police, firefighters, state police and
certain emergency medical personnel unions. Impasses not resolved by media—
tion or fact-finding within 30 days are submitted to a three-man arbitration
panel. A decision is rendered on an issue-by-issue final offer basis.

MINNESOTA - arbitration for all public unions. Upon declaration of an impasse,
parties submit final offers of unresolved items to a single arbitrator if

they so choose or to a three-member panel. To select a panel, the parties
alternately strike names from a list of seven arbitrators until three remain.
Teacher unions are granted a choice between striking or arbitration. The
remaining public unions are permitted to strike only if the employer refuses
to submit unresolved items to arbitration or refuses to abide by an arbitra—
tion award.

MONTANA - legislation in 1979 applicable to firefighters and some state em—
ployee unions. Either party may request last best offer, issue-by-issue
arbitration.

NEBRASKA - all public employee unions covered with a unique impasse resolu—
tion device. A Cou"t of Industrial Relations considers all disputes and
issues a binding decision. The court is a permanent body whose members are
employed by the state.

NEVADA - covers local government employee unions, including teachers and state
nurses unions, and provides that the parties may agree in advance to make all
or parts of a fact-finderls report binding.
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11.

12.

13.

14.

15.

16.

17.

18.

19.

NEW JERSEY - police and firefighters unions are covered by compulsory arbi—
tration. The parties have a choice on the form of arbitration to be used,
either a single arbitrator or a panel. Arbitration can be conventional or
final offer, and final offer may be issue-by-issue or total package.

NEW YORK - police and firefighters unions are covered by compulsory arbitra—
tion with a conventional, three member panel. These provisions are renewable
on a two year basis. The present extension expires July 1, 1983.

OREGON - compulsory arbitration for police, firefighters, and prison guard
unions who are legally prohibited from striking. The parties may choose a
single arbitrator or a panel of three selected by striking names from a list

of seven. Arbitration is conventional. In cases where otherwise legal strikes
are enjoined, remaining unresolved issues must be submitted to arbitration.

PENNSYLVANIA - compulsory arbitration for police, firefighters, guards at
prisons and mental hospitals and court employees. Each party selects one
member of the three-man panel, and these two select the chairman. Arbitra—
tion is conventional and is invoked at the request of either party or if no
agreement 1is reached after 30 days of negotiations.

RHODE ISLAND - several statutes provide for arbitration for all public unions.
In the case of police and firefighters, all issues unresolved after 30 days
of negotiations are submitted to a three-member panel for conventional arbi—
tration. Arbitration is instituted for others if mediation fails to settle
all impasses. For state employee unions this is compulsory. For municipal
employees and teachers unions it is instituted at the request of either party.

VERMONT - compulsory arbitration for municipal employee, police, and fire—
fighter unions on a local option basis. Municipalities may opt by a refer—
endum vote to provide the binding procedures. Arbitration is instituted if
an impasse persists 20 days following a fact-finder®s report. The three-
member panel engages in conventional arbitration.

WASHINGTON - compulsory for uniformed personnel if an impasse persists 45 days
after mediation and fact-finding commences. A three-member panel engages in
conventional arbitration.

WISCONSIN-compulsory binding arbitration for municipal unions. At the request
of either party, disputes involving police and firefighters unions are submitted
to compulsory binding arbitration. A single arbitrator is selected by each
party alternately striking names from a list of five. Unless conventional
arbitration is specified by the parties, the decision will be rendered on a
total package final offer basis. Compulsory binding arbitration for municipal
employees created by 1979 legislation allowing parties to agree to binding
arbitration or strike option. A single arbitrator, selected as above, decides
between final offers. The statute will expire July 1, 1987.

WYOMING-the firefighter bargaining statute provides for compulsory arbitration
if no agreement is reached within 30 days. Arbitration is by a three-member
panel.
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APPENDIX II

Compulsory arbitration statutes were overturned by the supreme courts of the
following states:

CALIFQRNIA-BoAAt/ Eaglet/, ¢t al. v.Citij ol Manhattan Beach, et al.; Supreme
Court of California, Case No. L.A. 30525, September 16, 1976.

COLORACO-GFteelct/ Police Union and Vonald O'Leartj u. Ctty Council, oi Grecletj,
et al.; Colorado Supreme Court, Case No. 26922, August 23, 1976--and later in
Gitij oi Aurora v. Aurora Ftreiigliter*l Protective A**ociation, ct al.; Colorado
Supreme Court, Case No. 27227, August 2, 1977.

SOUTH DAKOTA-City oi Sioux Fait* v. Sioux Fall* Fireiigfiter* Local SI4, Fraternal
Order oi Poticc, Lodge No. 1, ct al.; South Dakota Supreme Court, Case Nos. 11406,
11411, and 11424, October 9, 1975.

UTAH-Sett Lake City, ct al. v. International A**ociatlon oi F.lrciightcr* Local*
1645, 593, and 2064: utah Supreme Court, Case No. 14689, April 25, 1977,
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BY MARIBETH MORRIS
F-I Labor Writer

Mayor Wes Uhlman
said  yesterday he'd
rather go through a
strike bﬁ public em-
pIOKes than  wind up
with a binding agree-
ment made by an "irre-
sponsible” arbitrator
whose  decision  could
bankrupt the city.

Uhlman, gakin
here at a for% rscu%-

sion on the rrght of pub-
lic employes” to strike
emphasized he wasn't
supﬁortrng workers'

walkouts “by anY means.

"If the rules are
right, binding arbitration
s the answer,’ the
mayor said, "but’ onIY In
ases where the public’s

ealth and safety Is at
stake.”

Uhlman cited ?
involving a _Call
city which tried to re-
duce the firefighters’
force bY 36. An arbitra-
tor not only cut the
work week but added 66
additional men,

"This cost the city S3
million maore a year and
oilier services Had to he
cut back because of this
uresponsrble decision.”

UhTman referred often
to the 100-day City Light

strike this winter after
prc?r ne sald, neither

case
fornia

srde came out the
'r']celrear and total win-
The mayor termed

prohibition_of public em-
ploye strikes  as "not
reasonafble, paternalistic

and un

At the same time
however. Uhlman said
cities  cannot afford to
grve ”21 to "outrageous

ands.

“New York City found
that the chaos™ of a
strike was_nothing com-
pared to the chaos of a
Bendrng pankruptcy,”

himan said

gentlemens debate
on . public od
strrkes preceded hl-
mans resentation at
te forum, co-sponsored

Iy the American Arbi-
tatron Association and
the Seatte -King  County
Municipal League.

_George Masten, execu-
tive director of the
Washington ~ Federation
of State Employes de-
ende t “inherent
rrPht of public em-
oyes to strike.

"Public emplohl
have a rrght to withhold
therr services, to pursue
their qoals,”.  Masten
Saldj cr raet It etheeohulg
wrlTﬁut/er i PEop

e sufferin
different 1t a gtrrke IS
called by private doctors
or gub\rc doctors.”

Seaftle  management
consultant ~ C. =~ Care

IS Nno

Donworth took _the ogy-

osing side sayin
Pc gmployes yshgoufdnt

Uhlman: Rather a Strike Than...

e Ie al rr ht to

e au ublic

ens up erng e prin-
cipal v

egalrzr ﬁe{ublre _

redgsr [b\r (e war trvrt_

er e e more, on

p g

ﬂ) 0nwo r%

sard ‘ Ft"s that simple."

Seattle Post-Intelligencer March 7,1976
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Z\Ei?l% 8%

In late 1975. bhefore his
appointment as Secretary of Labor,
\V. J. Usery, Jr., then director of the
Federal Mediation and Conciliation
Service, anticipated a crucial year
in 1976 for labor relations when he
said, "In the public sector, we are
sitting atop a tinder box.'l He
referfed to the difficulties in labor
relations in the public sector and
added, "Such ingredients are a
recipe for chaos," The potential for
contlict in public sector labor
relations during 1976 was also
Bomted out by representatives of

oth labor and public manage-

ment.2 ,

In June of 1976 the Unijted States
Supreme Court concluswele/ dealt
with the question of the Federal
Government's. power to regulate
the relationship between state and
local governments and their public
employees, as raised by the
challenge_ to the 1974 amendments
to the Fair Labor Standards Act b
the National League of Cities.3
majority opinion specifically
recéded” and overruled the Court’s
Erlor opinion which upheld earlier

LSA provisions as they applied to
schools and hospitals,4 stating that
the earlier decision in Wirtz v.
Maryland may no longer be
regarded as “authoritative.

Joseph I Weil. Miami,
receir-vtl LA anil [.L.II
degrees from die | 'nicer-
sily of Florida lie has
been Special counsel lo
the United Stales Senate
Committee on Aging, a
member and chairman of
the City of Miami Build-
ing Board ofA,Epeals and
the Metropolitan_ Dade
County Charter Bevieu
Board, and city attorney
for North Bay Village, lié

) o has written an article on
collective bar_gammgl, published in the May 1976
Florida MuniCipal Hccoril and reprinted ‘in the
August 1976 Municipal Attorney. He is also a
member of the National Institute ¢f Municipallmu:
Officers anila memberof the ext culive committee
%f the .oeal Government Section of The Florida

ar.

Mr. Justice, Rehnquist, speaking
for the majority, held
that insofar s, the chaII_engied amendments
operate to directly displace the States'
freedom to structure integral operations in
areas of traditional governmental functions
they are not withirl_the authority granted
Congress by Art. 1, JS, cl. 3.

and further stated:

We agree that such assertions of power, il
unchecked, would indeed allow “the
National Government [to] devour the
essentials of state sovereignty.

The broad language of _ this
decision in placing-a real limit on
the power of ConPress to control
state and local government
employee ‘elationships effectively
blunts”the drive in Congress for a
federal Publlc employees labor
relations law and "may bring states
and cities additional benéfits in
their labor-relations battle with
public-employee unions."5

It now appears that neither Jabor
nar public management is satisfi 1
with the exmtmg formulas that are
PresentIY provided by most state
aws.6 Although several states have
\(et to enact legislation dealing with
abor relations in the public sector,7
most have adopted either “meet
and confer" laws such as Missouri,6
local option plans such as
California,9 or compulsory
bargammq schemes_ such as the
Florida “law1 _ which contains
complex Provwl_ons for impasse
resolution that ultimately leave final
determination as a unMateral
decision of the public employer." A
few states have ex?erlmented with
the concept of compulsory
arbitration in public " sector
collective bargaining,2 or the
possibility of permitting strikes and
{ob action on a limited asis within
he public sector.3

George Meany and the Public
Employees Department (PED) of
the AFL-CIO take the position that
strikes should be legalized in the
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ffer” Referendum-
ernative

ublic sector." although Jerry
urf, P_re3|dent of the American
Federation of State. County and
Municipal EmpIoYees (AFSCME)
the AFL-CIO's Tlargest union of
public employees, stated ina recent
Interview:
As {or all the other,fie,l?s of public
employment, our Union iswilling to agree in
advance that if we get into bargaining

Impasse we will go to arbitration voluntaril
gﬁer than be fgrce Info It as a matter gf

| think the wafc%e-arbitration system in the
steel industyy offers an excellent example
that can be followed in the public services.5

Theva|!d|t>fofbjndlngcompulsory
arbitration Taws in thepublic sector
is presently in a state of confusion
and somewhat in doubt.’

The Florida law, Part Two of
Chapter 447, Florida Statutes,
known _as the “Tucker Act" is
illustrative of the approach taken
by a great man of states in
regulatlnq, collective bar a!nm(]; in
the public sector./ This Taw
Browdes an illusory equality of
argaining by infroducing ~ the
concept of a special master,’
whose function Is that of both fact-
finder and arbitrator, but whose
recommendations are without real
force or effect. The recommenda-
tions.of this special master must be
considered by the Ieglslatlve body
of local government at a public
hearln?.JQ Compliance by the
legislative body with this statutory
requirement has not engendered
any great interest on the part of the
general public, and as a result, such
a hearing has no effect on the
parties ~except perhaps. to
encourage . indirect political
pressure which does not serve the
public interest.2) ,

Most state laws provide some
prohibition a%amst “strikes" or “job
actions," such as the Florida law
which states:

No public employee or employgee
orgaanation mayIO pglrticipate, n. aID _styriie
agains* a public émployer bv instigating or



suéJpo_rting, in any manner, a strike. Any
violation "of this Section shall subject the
V|o|tator to the penalties provided in this
part.*
Such “no strike" provisions do not
prevent labor disruptions in the
public sector, for if the employee
organization remains _dissatisfied
even after the |mPasse is resolved, it
may still rerort to the “illegal
strike," Generally when such
“illegal strikes" are’settled, one of
the “conditions demanded by the
employee organization is that the
publicemployer take no retaliatory
action. against the union for
[%artlupatmg in an illegal strike.&3
hus,  the. statutorP( prohibition
against strikes has fittle apparent
impact on the incidence of strikes in
the public sectorZLand the question
of how such "no strike" provisions
of the law should be enforced has
recently been addressed in Florida
b_{_ the aPpellate conns in the
litigation_ that resulted from the
alleged |I|e%a| strike of Broward
(|:907%nt school teachers in late

_Disregarding the problem of the
“illegal Strike,” it now appears that
the majority of the general public
supports thé position'taken by most
public employers that strikes in the
public sector should not be
permitted since the concept of

public service" of the ?_overnment,
employees and the plight of the
cities has been a strong factor in the
current taxpayers revolt.2
Therefore, in” view of the
unacceptability of “strikes," “job
actions” or other disruptions of
service in the public sector, labor,
management and the public have
all sought some alternative
procedure for impasse resolution.2/

Public employers are  almost
unanimous _in thieir opposition to
le _a|¥_ binding compulsory
arbitration for |mﬁasses in the
public sector.® They take the
position that such arbitration s
reaIIY only binding on the public
employer, as.the employees ma
still resort to “illegal strikes” or “HO
actions” if theyare not satisfied
with the arbitrators' award.® The
principal objection of the public
employer to' compulsory binding
arbitration is that public officials
lost control of policy making and
their ability to determine the
priorities i dealing with the
;ﬁroblems of local ?overnmen,t.w
hus when compulsory binding
arbitration is used as the method for

impasse resolution, decisions
affecting  the needs of local
government are made by "labor
experts” rather than by’ elected
public officials, and the” decisions
result from adyersary proceedings
rather than from “the political
process.d

Best Last Offer Concept

This objection would apply to
both conventional arbitratignal
awards, as well as * best last offer"
arbitration.2 The “best last offer"
concept has _been introduced
recently as a variation of traditional
arbitration proceedings. Since the
arbitrator is "frozen" and must
accept either one of the two "best
offer" proposals that are submitted
to him, it places pressure on each of
the parties _to placebefore the
arbitrator_ his most reasonable
proposal.3 , ,
~As an alternative to either
|||usorY collective bargaining,
compulsory arbitration, of "strikes
and  job - action," the newest
approach  appearsto be a
referendum election to resolve the
issues. Such a procedure has been
promulgated recently by one of the
outstanding . experts3in public
sector collective bargaining. The
proposal is to give

either party by law the right to take the
contested “issie o public referendum,
hitching the fact-finders' recommendation
on the Next regular or sRe,uaI election ballot
whether it 1§ for choice. of municipal
officials, a degision on bond jssues, selectign
of state officials or similar public
referendum.d

A related new_concetpt recent|
adopted by the City of Englewood,
Colorado, provides:;

RESOLUTION OF IMPASSES
COMMISSION RECOMMENDATIONS
VOTER APPROVAL

If the appropriate city representative and
the representative of & certified emplo¥ee
or%ﬂmzanon reach an impasse, the ma 1ler
shall be submitted to the commission for
fact—fmdmg_and mediation. The commission
may at its discretion a ?omt,oremploy one
or more mediators or Tact-finders to assist
the commission or the ar}les involveq.

Within thirty (30) days after submission to
the commission * for fact-finding and
mediation, the commission, shall rendei its
findings and recommendations to both the
city and to the affected employee
representation unit. .

Should either the cm(, of the employee
representation unit_ decline to, accept ‘the
recommendation of the commission, orto
otherwise agree, then either of sald,Partles
shall withim thirty (30) days notity the
council.of its decision. _ _

Within thirty (30) days after written notice
to the council by either party of itsrefusal to
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accept the recommendations of the
commission, the council shall call a special
muqmgal qblectlon bg/ ordinance .or
resolution, submitting the recommendation
of the board to a Vote of the qfualmer’\
electors of the cth for their apg oval or
disapproval. Furthérmore, if requested to do
S0 by the appropriate employee unit, the city
council shall. submit the proP_osaI of the
employee unit at the same election. The cit
council may, at Its discretion, submit ifs
proposal at the same election. _

he proposal _receiving the highest
number of votes, if apgrov_ed bK a maJontY
of the qualified electors voting thereon, shall
be deemed approved. , _

Said election shall be held consistent with
trF]e ptrowsmns of Article 11, Section 14 of this
Charter.

Expenses of any special municipal
election called under this section, shall be
home by the city. All fees and expenses by
die board of " its appointees " Incurred
hereunder shall be shared e%ualley by thecit
and the aprg_roprlat mploye
representation unit. . _

he city shall furnish meetlnr(\;l_space ﬁnd
recordlng and transcribing services when
requested for such proceedings.3

A unique erX|b|I|t¥ is available
under such a "best last offer"
referendum provision,, not only to
the employee or%amzatmn and
public management, but also to the
general public. Under the terms of
such a Iorovlsmn, the public must,
by its election, determine a choice
which should be binding on both of
the parties. Both sides can attemﬁt
to Influence the result of the
referendum through the traditional
political process of education and
campaigning. Ultimately, the
taxpayer who pays the bill will have
the right to make the choice.3

Mare recently, in San Francisco,
“a citadel of trade-unionism for
four decades .. the old alliance
between city hall and the building
trades came undone in a strike by
ten craft unions that brought man
City services to a halt and prompte
labor leaders to threaten'a general
strike by all union mempers."d
However,. it was clear that the
elected officials were facing a
taxE,ayers’ revolt and they were
seekirig new solutions,

In November of 1975 the
electorate amended the city charter

rescinding the automatic

“prevailing wage" for craft unions,
removing from_ the mayor the
authorltx.to unllate{ally negotiat
with  city employees™ an
authorizing’ future salaries and
benefits t0 be negotiated by the
board of supervisors.'"D In theé face
of the strike by the craft union, the
board of supérvisors used its new
authority to regain control by



considering the "best last offer
referendum” concept.

When public sector labor
disputes reach an impasse,
‘last best offer [eferendum

S Sl
binding ar itPation.Y

When An Impasse Occurs

A draft charter amendment
which was presented before the
board of superyisors would enable
a majority of the board to submit
the question to the voters if the
employees and public management
are Unable to agree.dl This
Pro osed amendmeént prosides
hat in the event of an impasse;

If prior lo April 15, amajorlt}; of the board of
supervisors ‘request that the schedule of
compensation hased on the aforementioned
last " demands of recognized employee
or anlfatlons, be s%b itted to the voters,
special election shall be called for Sai
purpose and shall be held not less than ;J)
days from the date of the call. At the special
election the ballot shall contain the following
two alternatives:

1L A P_roval of the scheduI? of
compensation based upon the employee
organization's last demands.

. Disapproval of the schedule of
comﬁensathn based uRon the employee
org?a ization’s last demands. .

fa ma&on,t of the valid vot%s cast in said
special electign favor pa%mg the additional
rates set forth in the” schedule of
compensation based upon the last demands
of the recognized, emﬁloyee organizations
which engaged in the “meet-and miinfer
Erocess,.lt shall be the duty of we boa 'Lof
upervisors to amend the sal. ry
standardization_ordinance for the ensuin
fiscal year to reflect said increased rates an
the same shall be in lieu of said annual
compensation  and not,wﬂhstandm(t; any
other provisions of this charter to the
contrary. Said rates shall become effective at
the beginning of the succeeding fiscal vear.*2

The strategy of the San Francisco
Board of Supervisors was to place
on the June 1976 primary election
ballot ~ two propositions which
would, provide “a small cost-of-
living increase" to the striking craft
unions over a two-year period and
embody the “last best otfer" of the
Board of Supervisors.48 _

The pressure of the impending
June 8, 1976, referendum election
proved sufficient to force unions to
give UP the strike and submit the
issues to a fact-finding hoard of 11
members, consisting of five [abor
representatives and five appointed

b?; the suPerwsors and the mayor.4
The settlement was reached on
Saturday, May 8, 1976, the last day
the sur%%rwsors could remove the
referendum questions from the
ballui. It resulted in vmtorhl for the
Board of Supervisors.% Although in
removing the issues from_ the ballot
the supervisors did not in the final
analysis use the "best last offer
referendum.” the action did Prov_e a
most effective deterent in allowing
management to successfully
conclude the strike.46

Advantages ol Best Last Offer

Although nothln? contained in
the proposal itself will prevent
"|I|eg1a| strikes or job action" by
employee organizations that are
dissatisfied with the result of the
referendum, as a practical political
matter, it will be mandatory that
they abide by the result in order to
preserve their future political
credibility. A condition precedent
for placing the “last best offer" of
the " employees upon the ballot
would be anagreement to be bound
by the result” of the referendum,
Another advantage of the proposal
Is that each of the parties would be
able to "frame" hisown guestlon, as
opposed to a referendum on a
special master's or arbitrator's
recommendation which could
Possmly cause the parties to contest
he language in which the question
was presented.q

The most telling _argument
against this procedure is that the
public, as the ultimate taxpayers,
will refuse toapprove any %roposal,
no matter how reasonable. Our
experience, at least in the City of
North Bay Village daroves that"this
Is not the case. In 1974, a proposed
tw0-¥ear contract between the city
and the Fraternal Order of Foljce
was tied to a referendum election
involving an increase in the millage
in order to fund the agreement.4‘1
After a spirited public debate, but
with the support of both the
political leadership of the
community and the employee
or?_a_nlzatlons, the agreement was
ratified and a millage increase was
authorized by the voters ataspecial
election.f9

. As the legislatures of many states,
including” Florida, will be
addressing the problem of impasse
resolution” of public sector labor
disputes in the very near future, itis
suggested that there is a viable
alternative to strikes and job actions
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on the one hand and compulsory
binding arbitration on the other
hand. This alternative, last best
offer referendum, seems to be
molded for public sector collective
bargaining and should be given a
long and thorough look Dby the
lawmakers. q

FOOTNOTES

lB\iA? Drive Ahead o . » ., raises. I LS. News
U World Retort, January 5. 1976. al 62.
2., where a spokesman for AFSCME
state?: "We're S'Yding ourselves, and
deve opjn%; strategies to-assist our locals as
they g Info negotiations,” and Sam Za(t;,orla.
[abor”relations consultant for the National
League of Cities and Director of the Labor
Management Relations Service, who stated
that 1976 will be "Not better but worse" for
%overnment bar ammg. .
National League f Cities V. I’scr¥,
'S, -8 LEG. 2d 245, 96 S.CL.
Wity Nienyend. a0 1S, 183(1965
itz v. Maryland, 392 I.S.
ur% oden? %e vaﬁ_dzlty ol egrlle2
aA endments to the hair Labor Standards
ct.
gThe Wall Street Journal, June 25,1976, at3,

S. News and Wowd Retort, December 22.
1975, at 31 and » v siic woorkers 1 rurer Fire.
Interview with Jerry Wurf, ~ President
AFSCME, I'. S, News 6; Worid Report,
De%ember 29, 1775, at 49 and an interview
with John Dunlop, former S.ecretar?/ of
Labor. I'S. News & Worid Retort.
December 15, 1973‘ at s, .
. "Whatever the diminution of bargaining
Pros ects in New York CI(% we Wave seen
he enactment in 1975 of aaditional statutes
which bring to over forty the number of
states that by statute, judicial determination
or |ocal ordinance, authorize some form of
collective bargaining. Thirty of those states
have fact-fin _mg procedures, and twenty
states have legislated arbitration for some or
all of their” public employees: Alaska,
Connecticut _lowa, Maine, Massachusetts,
Michigan, Minnes t?, Nebraska, Nevada,
New~ York, Oklahoma, Oregon,
Pennsylvania, Rhode Island, South Dakota,
Texas;, Vermont, Washmgton, Wisconsin
and. Wyomlnq, In seven States the strike,
subhect, to Timitation, is _leqalized or
authorized: Alaska. Hawaii, "Minnesota
Montana, Oregon, Pennsylvania and
Vermont. Thus, we see that collective
bargalnln,g In public em,p|0¥ment IS here to
stag and IS likely to survive the current fiscal
and political crisis.

Quoted from Anderson, v ew veore cuy
labor-Manacement Relations Service
%%RS) Newsletter, Vol.7, No. I January
*Vernon's Annotated Missouri Statutes,
b yniic ormoers. {409,900 ¢ ey Provisions
of statute exclu ,mg police " officers from
Collective Bargaining ugoheld Vorbeck V.
McN'eal, 407 F. SupE. 13 d[E.D. Mo. 1976);
A Lo L'S 9 Fd2dl80965.Ct.
3160 44 US.LAV. 3731 (19762. o
Chapter 10 Wests Annotated California
Codes; Government Vol. 32 83504.5 el seq. Is
hasically a m?et and confer” aw with an
additional local option provision contained
In 83500 as follows:

>*



"Nor is it intended that this chapter be
binding upon those public agencies which
provrde procedures (or the administration of
R Ker employee relations in accordance
wrt the provrsrons of this chapter.
Thus under the California law there frc
numerous,_and varied statutory plans for
dealing with public employee labor refations
established Dby al ﬁt every individual
public _employer- 1he law" should be
designated as "authorization lo negotiate "

DF1a. Stat, Ch TIT, Part II. originally
enacted as Chapter 74-100. Laws of Florida.

1Kts. Stat {447.4U3tcl

39 MM1.0 Mvniciia” Law
Review 11'1d 11913).
BAn example of thrs tyRe Iegrslatron i
found in " the ska Public
mpIovment Relatrons Act A.S. 23.40.070-
2340 00 (1972).
UIMHS ‘Newsletter. Vol fi. Il.
qu mber 1975:
e AFL Clo, after a floor frght al its
raual conve tion, last mondth g porsed
ederal Leg rsatron 0 provr e co ective
arPammo nghts for all public employees,
including the Tight to strike. AIonee orf was
made. by Jery Wurf, president of the
Amencan Federatron of State, CountY and

unrcrsp p gees to  substityte
compulsory arbrt ation In disputes invnlv Ing
police and firemen, but the amendment was
resoundmgly defeated, accordm? to the
New York Times. Wurf urged that failure to
adopt such an amendment would . doom
federal or state legislation since Iegrslatrve
hodies would not vote to 9rve public safety
employees a legal right fo strike. He said
The.time has come o recogenrze some harsh
realities. What we are in effect d omﬁ
insisting that there is an unlimited ri
strike By public safety officers Is in ffect
saying we don't want'a Federal collective
bar ammgl w.

e Président of the AFL-CIO George
eany and others, responded Mcany:
pe | never sec the day that the AFL- CIO

sitting In convention, erI ask Congress 10
Impo3e compulsory arbrtratron on an}/body,
an%/where atany time." The President of the
ervice Fm Iof}ees nternatronal I'nion.
George Llar ¥ said, “We must always have
the rrght to strike, Wrthout it, you_have no
freed The right to strike is basic,
fundamental to the [abor movement.”
Binterview with Jerry Wurf, 1.S. News
\" World Hu-out, Decémber 29. 1975 at 50.
and note 14, .
14Compu|sory binding in
arbitration statutés have heen upheld
Y(or City of Amsterdam v, Ilels

9371 N,
h hode sIandCrtonfWa WICK V.
arwrc e(?uar Firemen's Ass'n. 10b ILL
109. 256 A.2d 206 &19693,Wyomm State v,
City of Laramre, 37 69) and
Mame ItX Beddeford v. cddeford
Teach ers ssn 304 A.2d 387 (1973). The
yoming and.Maine cases do not really
deal drrecth( with the "del e%atron of power
|ssue drrecty as the New ork and Rhode
Island cases do. The most recent
Bronouncement of the Mrchrgan Supreme
ourt Is_not conclusive. Dearborn Fire
hters Etc., & City of Dearborn, 394 Mich,
29 231 N.W.2d 226 (1975). Themarorrt of
the court castacloud upon the validity of the
Mrchh?an aw MCL{0 3.321 {17455 (131 cf.
ich. Stats Anno, based upon itsfaifure

to require pﬂrtrcal accountabrlrt of the
arbitrators. The 1976 Michigan L grslature
enacted Public Act No. 84 amen m% the
Compulsor¥ Arbrtratron Law to meet the
requrremen s of the1 criteria established b¥
the court; see Mi Stats Anno; Curren
Material. Stats p. 416, Pennsylvania
validated the concept of binding arbitration
y a 196/ amendment to" the state
constitution that Is now mcorporated t
Article 111, Section 31 which specitica
authorrzed that such arbrtratron fmdmgs
were mdm The South Dakota Suprenie
Court that compulsory bindin
ar rtratron was unconstitutional and struc
down the entire las providing ~for
arbitration of police and firefighters labor
disputes In City of Sioux Falls V. Sioux Fall
Frref hters 24N W.2d 35 (1975).
e Tucker Act was orjgl nallgadopted
Is Chapter 74-100, Laws ot Florida, and Is
now _contained In F1a Start. §{447.201 -

/
¥Fla. Stat, 5447403 - 407 (1975).

19Fla Stat 03(b)

The emp}loyee o anrzatron ma
submit to  suc |sa|ve
recommendations_for s ttImg the drs ute

3. The legislative hody Y
authorized committee thereof shal
forthwith conduct a public hearing at which
the partres shall be requrreﬁ to explain their
Posjr ron% with respect to the report of fae-

oard; an

4, Thereafter the legislative body shall
take such action as It deems to beIn the
ublic Interest mcIudmg the Interest of the
uplic emﬁlo ees Involved,

"From the Standpoint offostermg aviable
collective ‘bargaining system, bypassing |s
undesirable i several respects. ‘Initially, it
evidences a breakdown In the bargaifing
system and, by shifting the attention of the
parties from. bargaining to political
mvolvgment it maKes futlire negotiations
more difficult. On the union side, | obb¥|ng
meets with greater success than negotiation
lhe “union Will be encouraged to abandon
bargaining entirely and ‘rely solely on
BOl itical action. On_ the management side,

ypassing 1S Percerved as highly unfair;
Partrcularly ii management ~has made
mportant “concessions to achieve what it
thought would be a final settlement. IIrrs
Precerved unfairness In tum, destroys the
elationship of trust between manadement
and union needed to cement a continuin
bargaining relation. Fmal %)]assm atthe
stat Iev can result | angs bemo
Iace on local overnm?nt that It canno
eaer meet, tereg urther strainin
relations between union and managemen
For mstance ]enactment ||o a mtXtImltJhn
hours law for firemen will pecessitate the
hrrmg of add)rtrona | iremen, But rf the hoprs
pro sal were rejected at the local level for
hat reason, the result could well be that
other ~services provrded by the local
overnment would have tq be curtailed.”
itations and footnotes omjtted) as quoted
MRS Special Report entitled The Role of
Politics 'In Local labor Relations (1973
excer ted from Project: Collective
ammg and Politics In Public
E oyment 19 UCLA Law Review 887

si Fla Stat. 1(447 505 (1975)

LBk
(September 1974).

B This problem was recently the subject of
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Eroceedmgs before the Florida Public
mployees Relations Commission (PERC)
where”such an agreement between the
School Board and "the Broward County
Classroom Teachers Association was
chaIIenged by thePEBC staff, PERC Case
No, SH- 1001, and see Note 25 infra,
I*Burton and Crlder The Incjdence of
Strikes in Plrlic Employment, (L976.
15 Broward County Classroom_ Teachers
Association Inc., “v. Public  Employees
Be}atAonlquommrssron 331 So.2d 342" (Lst

Backlash ' Against City Workers. U. S,
fifgevgs aréd 3Vé/orld Retort, December 22.

. Chances for labor Peace in 76 and the
Brice. Interview with former Secretary of
Labor, JohnT. Dunlop, U. S. N'ews& W orld
Report, December 15 1975, at 78 sec also
mtervrew wrt Jerry Wurf, (Note 15, supra),
and Zagoria The L'S." Cities Tackle
Impasses (Note 29, infray

®Sec. excerpts nf testimon dy of Eu?ene
Berrodm former executive director of the
Internal, Personnel Management Association
to Mrchrgan Senate Committee, reprmted n

MRS Newsletter, Vol.6. No ()]/ 2

and report of National Commrssr n fo
Industrial Peace; for a contrar}/ view see
FmaIOfferArbrtratron the effects on pub|i rc
safety em onee a >gammr%] publrshed [y
D.C. Heath & Co., LeXington, Massachuset
02173, and the artrcIe by Professor lames L.
Stem appearing in LMRS Newsletter, Vol
6, No 9 (September 1975

19"Other objections arc that the [process has
diminished actual bargaining and that the
rmﬁlrcrt and explicit assurance that an award

mean ‘no strike’ has been violated on
occasion:" Zagoria. The U.S. Cities Tackle
Impasses roceedings Industrial
Relations Research ssociation  25th
Annual Meeting, (September 19733
reprmted LMRS Newsletter, Vol.4 N

50-55: Witt The Public Sector Strike.
DrIemma of the Seventies, S Cal. West. L.
Rev. 102. 116 (1971)

DThis was expressed by former | bor
Secretary. John Duplop ind recent interview
where fie responded to the question; Is
Aritration the answer to bargaining with
public employees?” as follows.

| have some reservations about that. First of
all. if people are compelled to arbitrate, you
don't real ciet thesu}p ort of both sides for a
seftlement. 1t isn't their settlement; It's the
arbitrator's settlement. And, they don’t have
the same Interests in carr ing it %ut They
didn't have a part in shapingit. They don't
know quite what It means and the have
become more anxious to litigate to fight In
court or otherwise over. tfie fine gomts
Instead of trying to work it out.
The problem that worries me
phrIosoBhrcalIy IS that the government - the
management side - is ‘yielding to ﬁn
arbitrator a very major component in t
setting of taxes"and charges in the public
sector. | think that it is the responsibility of
the elected representatives rather than of the
arbitrator." (See Note 27, supra).
3l Sec Notes 28, 29 and 30 supra; ,
JThe three basic forms of interest
arbitration are distinguished bp the
treatment by the arbitrator of dje filfal last
osrtrons of both parties to die dispute.
p) er the procedure termed conventional
arbitration parties submit their final ofrers to
the arbitrator vvho-hears the evidence and
fashions an award based on his best



J[udg’ement. The arbitrator isn _ confined by
he'final offer of either party in making his
decision, although the offers of the parties
generally servé as perimeters to the
arbitrator. The second form Is referred to as
final last offer on the pﬁcka e arhitration.
L'nder this procedure the arbitrator must
choose either the employer's or the unign’s
offer totally and withdy deviation. The
third form s final last offer Issue by issue
arbitration whereby the arbitrator must
choose either the employers position or the
union's position on each Individual issue
Wesented for arbitration by the parties.
hile there are variations.gn these three
basic models, most legislated interest
arbitration inthe United States adneres fairly
strictly to one of these forms. Mulcahy and
Smith) LeS/ cesc o rier wow w0 W 20
Lose, sneciat repory, LADOr Management
Relations Service 19/C at 3.
Brinar orrer amsirariog, the effects on
gubllc safety emdployee bargaining. (Note
8, «urrey  And even arbitrators are
beginning to recognize this problem. Public
Tector arditrators are undersgnous aétack for
ack of concern or understanding of
municipal govermnment's arguments on
anility todpa[)(], Muriel M. Morse Personnel
Director for the Cit ofLo,sAn[ques, fold the
annual meeting of the National Academy of
Arbitrators. _ _
She said, state End local n_eﬂotlators, "find
relanveg few arpitrators with expertise in
or_understanding of 'governmental
Erocesses. According to tfie Government
mployee Relations Report, she hinted that
arbitrators might find them elves subject to
the check of voters' referenda on' their
deu?mns, but conceded that this approach
would pose serious logistical and" other
proplems. .
A similar view about the madeti acy of
ﬁubllc sector arbitrators and/or fact-finders
as been expressed Moubllcly b%_Mayor
Henry W. Maier of Milwaukee, Wise. “on
several occasions, LRMS Newsletter Vol.
7., No. 7, (July 1976) at 1
I Sam Zagoria, Director of Labor
Management Relation Service, a former
member of the National Labor Relations
Board; he has had experience in many
aspects of labor relations. At various times he
has re r,esent?d manaqement of labor,
assisted In drafting legisfation, served as a
neutral mediator and &s an adjudicator. He
has ag eared on . many Hlatforms as a
sBeak and, trainer ‘and has written
numerous articles, edited a hook Public
WoRKEns and Public Unions and led a series
of national and regional discussions for the
American Assembly.
DZAYONA, rre v s crvies Tackie mirasses.
ath3(Note 29, .., ..,
3 Adapted as an Aandment fo the Home
Rule Charter of Englewood, Colorado on
November 7, 1972, ~ ,
B The background of implementation of the

Englewood plan is interesting. This is not a
trrlét\el.sioLnast Bﬁ%tt O7ffer eferendum
pSo {ar our F‘IIStOI’IC&ﬁ éata Is brief. In the past
two years we have dgone_o,nly S0 far us the
impasse hearing and decision. One in 1974
was for the Fire'and in 1975, the Police. Both
times Ilie impasse decision followed exactly
the cities' proposal and neither group was
willing to lest the election process. 'Hie
|mFasse decision was therefore accepted by
both sides. We have found that the unions
have a fear of trying to sell to the public on an
election basis” a " greater 1packa e than
decided by the mediator. They also feal
receiving Iéss if the city decides to puton the
ballot a low package that could be
acceptable to 5he axP gllnlﬂ Publlc.
Extracted from a letter to thé author, dated
December 19. 1975 from Richard A. Lorlg.
Personnel Director City of Englewood,
Colorado.
H"A final alternative for dealing with the
Broblem of union power might be to make
argamm% settlements subject to voter
aﬁproval_ y reterendum. THis would give
the public.a direct and controlling yojce In
[abor relations matters. It is reported that in
San  Francisco, where the city charter
ermits, wage rates to be submitted to a
eferendum, the threats of the Chamber of
Commerce to use the referendum deviceare
the substantia) restraint on the ability of the
public employee unions to achieve their
demanads "through political pressure.
Reguiring referendum’ approval of every
settlement, however, would ncorporate
needless uncertainty and expense into the
bargaining Proc_ess. In addition, it might
Erove_too effective a restraint on the unions,
xperience in several cities indicates that
even Justified cost increases in government
are IlkeIP]/ to arouse a great deal of opposition
where the specific jtéms are subject to voter
approval, To avoid these problems and still
retain  the Dbeneficial aspects of the
referendum_ procedure, the availability of
the referendfum coP_Id_be conditioned. on the
g,athermg of a sufficient number of voter
|?natures on a F_etmon calling for the
referendum.” (citations omitted); . <.
of Politics in Local |m|i0tReIa!|ons LMRS
Special Report (Note 20, <.s.s)
e evore IS _Newsand World Report,Aprll
19, 1976, at 79-80.
DSAN ¢ roncioce verers inaicrie
Y pess, LMRS Newsletter, Vol. 6,
No. 12 (December 1975) at5 Son« vonc eco

Voters

1 Letter to Author from Honorable Dianne
Feinstein dated April 29, 1976.

"Attached please find a copy of a draft
Charter Amendi.lent, now Ben,dmg n
Committee, which enables a majority of the
Board of Supervisors {o submit to the voters
the additional rates of compensation above

Indicate Unhappines

Reprinted from the Florida Bar Journal

Volume 50, Number 8, October 1976
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that adopted by the Board of Supervisors in
the event it is not possible to reach an
agreement through the ineet-and confer
process. _ .

“The_intent of the Charier Amendment is
to provjde a mechanism whereby additional
rates of compensation beyonda ‘last best
offer". bg the Board of Supervisors can be
\sllélt)gw,,ltt d to the electorate for a 'yes' nr'no

B Extracted from proHosed harter
Amendment, resentlb/ pe _dmg before the
California Board of rperwsor -

B Argument In supgot of proposition K,
material pregar,ed y Supervisor. Dianne
Eg%stem, enc. in letter to author. April 29.

4 MRS Newsletter, June 1976, al 6

& Wall Street Journal, May 10, 1976, at 7
“In what was hailed as a victory for the
city's board of supervisors, some 1,700
striking municipal craft workers agreed
earl)’ Saturday morning to go hack to work
arter the supervisors withdréw two antilabor
measures from the JuneS hallot. One would
have given the Clt)(( the right to fire ci
emplo Tes who strike and (f other woul
have allowed voters to decide on specific
wage pr$posals for the craft workers who
struck. Yesterday was the last day the
measures could have been removed from the

ballot,

& Letter to author dated June 3, 1976 from
Supervisor Dianne Feinstein.

, Ia?reetheProp_osmons“E and "K" were
important bargamm tools. In this way, we
could use theSe propositions as negotiable
items rather than relying on economic issues.

fSuch a proc?dure IS contained . in the
Enqlewood Colorado Charter Provision;
"(A1) the referendum election best last offer’
IS not necessarily on the ballot. Actualp/ thre
roposals could appear, which are: (a
nions proposal not necessarily last best’
b) Impasse decision of career service board
which s step one In the Impasse roces,?;and
(€) an offe b¥ the City not neCessarily the
last best’, Part of the reasoning behind the
flbove IS to put the union In the Posmon of
osing perhaps considerahle fringes  and
wages if the electorate decide (c? and the
city decides to use only a minimal package
on‘the ballot.
Extracted from letter lo author; see Note 37.

B Resolution No, 2292 adopted by the Cit

of North B@/ Village, Florida on’ April 27.
1974, providéd a referendum election on the
question of whether the City of North Bay
Village should be_permitted to increase
millage for fiscal 1974-75one additignal mill,
BHThe results of the special election held
June 25, 1974, In the City of North Ba

Vlllage were set forth in ResoI\mon No. 2295,
adopted June 26, 197-1, as follows:

In favorof the increase: 490
Against the increase: 416



by Britt L. Polley

Many local communities are
losing, or are about to lose, more
control of their public education
systems. Legislatures are enacting
impasse resolution legislation (bind-
ing arbitration, for example) which
in effect removes school boards and
other government officials from
their decision-making roles.

The genesis of this movement is
a sincere legislative response to the
increasing number of strikes by
public employes. Legislators hope
that the enactment of binding ar-
bitration will eliminate labor unrest.
Arbitration iserroneously seen as a
trade-off for the right to strike.

The reasoning behind com-
pulsory binding arbitration is
basically as follows:

e Public-sector bargaining
impasses often result in
strikes, legal and illegal.

e Strikes in the public-sector
are generally undesirable,
and therefore, an alternative
to them must be found.

e Reliance upon an outside,
neutral, third party who
decision is binding on both
parties is an equitable
solution to this problem.1

As a rationale, this all works
nicely. As a reality, the ramifica-
tions call for alert and immediate
reaction by all school board
members and other local govern-
ment officials to assure that binding
arbitration does not displace their
responsibility to govern.

No one faults the goal sought
by mandated binding arbitration
(i.,e., the end to teacher strikes);
however, it is erroneously assumed
that teacher strikes are the worst
outcome of collective bargaining.
They are not!

The central concern and most

damaging aspect of binding arbitra-
tion is its removal of responsibility
and authority from local school
boards. How is this so? When an ar-
bitrator comes onto the school
scene, the board no longer has the
authority to determine the educa-
tional, fiscal, and other public
policy issues that will fall within the
purview of the arbitrator's author-
ity. By the time the arbitrator has ar-
rived, it is too late for school boards
to consider their responsibilities in
representing the community by
determining what kind of educa-
tional program they're going to pro-
vide. The arbitrator will do this for
them.

The arbitrator's authority may
be exercised in such a way as to
transfer the board's power and
responsibility to the teachers’
unions through language in the
contract. Thereafter, it will be ex-
tremely difficult, If not impossible,
for the community to regain control
lost through arbitration awards. The
rate of transfer of community con—
trol has been swift in areas where
school boards have been caught
unaware of the ramifications of
binding arbitration. In the future,
the ability of the local citizenry in
such situations to influence changes
in policies, rules, or procedures
may be more difficult and more
costly to the public than to endure
strikes.

While there is obvious merit in
the desire to ensure labor peace, it
appears that legislators are respond-
ing in an overly simplistic manner
when they mandate binding arbitra-
tion as the best solution to the prob-
lem. Such judgment is not based
upon the larger and more serious
ramification that binding arbitration
has regarding public schools. That
comes back to the title of this arti-
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cle: 'They're Answering the Wrong
Question."

"They" are the advocates or
proponents of binding arbitration
who think this is a central answer to
the question of how to ensure labor
peace. And while that is a Very im-
portant question, the relevant ques-
tion that must be asked is a more
basic question: Do local com—
munities want their public schools
to continue to reflect the values,
ideals, goals and quality of educa—
tion desired by those whose
children are in the public schools
and by those who pay the hill?or.
do local communities want special-
interest groups and disinterested
outsiders, such as unions and ar-
bitrators, usurping more and more
decision-making responsibility in
local school districts, thereby
reflecting goals, values and educa-

tional programs for which those
who impose them are not
answerable for financing or im-

plementing? The legislating of bind-
ing arbitration will more nearly
guarantee the latter situation.

The form, substance and pro-
cedure of binding arbitration varies
with the “creativity" of every
legislature that has followed this
path. Some use a single arbitrator,
others use a panel, and still others
offer a choice. Some arbitrators are
allowed a "free ride;" that is, to
make whatever awards they wish.
Others must make awards on an
issue-by-issue basis, accepting one
of the advocates' positions or forg-
ing one of their own; or one may
have last, best offer or final-offer
selection in which the arbitrator
selects the last, best offer of one of
the parties, either on an issue-by-
issue basis, or on a complete
package basis. Regardless of the
variety of the form and process of
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Proponents of hinding arbitration
are answering the wrong question

binding arbitration, the basic
concern of informed school of—
ficials remains the same: Does the
school board (community) want to
give up itscontrol over deciding its
position on issues which are
bargained at the table? Translated
into other tems, the question
becomes: Do we want to
significantly alter one of our most
directly representational forms of
government, namely school
beards? Is binding arbitration
worth 2Do the facts justify it?

The history of binding arbitra-
tion in the public sector is rather
brief. At the present time, at least 20
states have binding arbitration for
some of their public employes.
(Pennsylvania has such legislation
for police and firemen.) At least
seven states now require some form
of binding arbitration which affects
public school employes. Proposed
legislation is at various stages of
consideration in several other
states.

After a relatively brief ex-
perience with compulsory binding
arbitration, more and more of—
ficials are seeing lessand less harm
in weathering a strike rather than
going to binding arbitration. There
is little evidence to refute that
strikes diminish, at least temporar-
ily, when binding arbitration is in-
stituted as a part of impasse resolu-
tion. No one is surprised that bind-
ing arbitration will resolve disputes;
the fallacy, however, is that the
results are called an "agreement"
ora "settlement." More accurately,
it is a forced compliance arrange-
ment thrust upon the local citizenry
by an outsider; a disinterested, third
party representing no one and
responsible to no one.

Michigan's experience with
binding arbitration is best expressed
by Mayor Young of Detroit. He said

that he has "become painfully
aware, based upon Dbitter ex-
perience, that Act 312 (affecting

Michigan police and fire personnel)
has not worked, will not work, and

January-February

very possibly could bankrupt the
very cities it was estab-
lished to serve." Mayor Young,
who once voted for the enactment
of compulsory arbitration when he
was in the state legislature, is now
aggressively opposing Act 312 as its
impact continued to strangle the
public sector.

Eugene F. Berrodin, Michigan
Municipal League, said of his state's
expereince with binding arbitra-
tion:

e There has been a loss of
public management control
of local police and fire
forces.

There has been a severe
reduction in free col-

.ective bargaining among
police and fire depart-
ments.

Compulsory arbitration has
resulted in significantly
higher wages and fringe
benefits for public employes
and higher cost to the
taxpayer than would have
otherwise resulted from free
collective bargaining. This
conclusion was based upon
a tabulation of 177 last-offer
compulsory arbitration
cases that indicated bias in
favor of the wunions' last
offers as compared to those
of the employers.

* Compulsory arbitration is
procedurally costly and a
time-consuming process.
(Berrodin says that the
average time from filing
arbitration to the issuance of
an award is about 12
months. Adminsitrative fees

to attorneys and to arbitra-
tors commonly range
upwards of $50,000 and
more per case.)

Berrodin concludes his
arguments against compulsory
binding arbitration by pointing out
thr.t arbitrators routinely ignore the
public in fashioning their awards;
they are insulated from the tax-
payers.2

Last year Governor Milliken in
his "State of the State” message
called for a reexamination of com-
pulsory arbitration and the costly
impact of the arbitration awards in
Michigan.

Other critical evaluations of
binding arbitration come from
Rhode Island, Wisconsin, Montreal
and Australia,

A report on police/fire arbitra-
tion in Rhode Island indicates that
"salary rates have gone up more
rapidly since the institution of com-
pulsory arbitration in 1968. Even if
the two parties have agreed on
many, if not most of the issues, they
may both return to their initial posi-
tion when the arbitration board is
appointed. As a result, an expensive
time-consuming process begins. A
further problem in Rhode Island is
that the entire collective bargaining
process is so time-consuming that
when compulsory arbitration is
added, proceedings must continue
almost all of the time in the case of a
one-year contract."3

A report on the Wisconsin ex-
perience with compi 'sory arbitra-
tion (final offer on the package, not
on each issue) includes the observa-
tion that "it is apparent that arbitra-
tion is causing the wages of the

(continued un page 14)

Dr. Britt L Polley is associate executive director of the
Indiana School Boards Association. This article was
based upon comments made by Dr. Polley lo the Penn-
sylvania School Boards Association at its 1980 summer

program at Bucknell University.
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Ifroin page 13)
public employes to increase more
than they would have under fact-
finding."4

The widely publicized Montreal
policemen’'s strike occurred in spite
of that dispute's having been sub-
ject to binding arbitration. The Con-
necticut School Boards Association
found in its research that in
Australia, where public-sector bind-
ing arbitration has existed since
1904, there is a proportionately
greater incidence of strikes than has

occurred in Connecticut without
binding arbitration. Obviously,
binding arbitration does not

guarantee labor peace.

It is also interesting to note one
union's point of view on binding ar-
bitration. Gordon Cole writes in the
AFL-CIO American Federationalist,
"Arbitration has taken away the in-
itiative of trade unions. It has rr.ade
it easy for union officials to escape
responsibility. Arbitration has been
a crutch and a scapegoat. With it
union and management have
avoided responsibility. They are
able to avoid new approaches. In
compulsory arbitration, labor
disputes become cases to be argued
in legal form in a courtroom at-
mosphere, there are long delays to
ascertain the facts...it has failed to
achieve its primary purpose"5

After considering the problems
with binding arbitration, school
boards are probably concerned
because it places far-reaching
power in the hands of a person not
elected, not accountable to elected
officials, and not necessarily a resi-
dent of the community or even the
state.

Because this transfer of power
contravenes the fundamental
nature of our democratic govern-
ment, in several states binding ar-
bitration legislation has been con-
tested. In at least five such states,
binding arbitration has been
declared unlawful.

It is apparent that compulsory
arbitration offends the equal pro-
tection clause of the U.S. Constitu-
tion when the right of voters to cast

effective ballots is violated because
governmental decisions are made
by politically unaccountable in-
dividuals — arbitrators.

The Colorado Supreme Court
noted that the Colorado law would
seriously conflict with basic tenets
of representative government. The
fundamental concern in this litiga-
tion is that officials engaged in
governmental decision-making
must be accountable to the citizens
they represent.

Another concern that was
alluded to earlier is that binding ar-
bitration discourages honest, good-
faith collective bargaining. Interest
arbitration awards generally at-
tempt to present a compromise
among issues at dispute. This can
only work to encourage unions to
extend and expand their demands.
Given the not uncommon "laundry
list" of demands that public-
employe unions bring to the
bargaining table and given the
presence of binding arbitration as
an impasse procedure, there is no
reason to expect a teachers' union
to drop any of its demands. It is
more probable that a union will
hold its position through arbitra-
tion, since it risks nothing by such a
strategy. The union may well gain
more through the arbitrator than it
could possibly achieve at the
bargaining table.

It is also of significant concern
that the arbitrator's role is that of an
ad hoc appointee who is not
responsible for implemen* the
contract and therefore is no com-
pelled to make awards that are

based upon effective, efficient
management of public schools.

There are many other concerns
board members can and do raise
regarding binding arbitration, in-
cluding the lack of required stan-
dards for arbitrators or for their
training; the tremendous costs in
time and dollars resulting from ar-
bitration; and the corcern for com-
promise instead of ment.

The prospects for binding ar-
bitration are widely touted by some
as a panacea for solving labor
unrest, but it appears that binding
arbitration in education labor rela-
tions raises some extremely serious
questions. We can see the damage
binding arbitration can do to
representational government now
operating in our schools. It
urgent for all concerned board
members and their local com—
munities to forewarn legislators
that binding arbitration is not the
answer for public schools.

FOOTNOTES

1. Public Service Research Council,
"Compulsory Binding Arbitration
And Public Sector Labor Disputes,”
Issue Analysis, February 1979, p.1.

2. Berrodin, Eugene F., "What's
Wrong with Compulsory Arbitra-
tion," Michigan Municipal League,
3. Public Personnel Management,
January 1973, pp. 6-7.

4. Stern, James L., Monthly Labor
Review, september 1974, p. 39.

5. C(_)Ie, Gord'on_, AFL-C|O
American Federationisl, june 1972,
p. 19.

LANGUAGE Of ARBITRATION

The term binding arbitration sused in this article to refer to
the more technically correct phrasing, compulsory binding in—
terest arbitration. Other terms used in this area:

<Arbitration: A method of settlinga labor-management
dispute by having an impartial third party hold a formal hear—
ing, take testimony, and render a decision. The decision may
or may not be binding upon the parties. If arbitration B
prescribed by law as a method of settling disputes, it i
usually preceded by mediation and fact-finding. Arbitration
iscompulsory ifitis legislated.

=Interest Arbitration is the arbitration of disputes that
arise during the course of contract negotiations, when an ar—
bitrator determines the firal contents of the contract. This
should not be confused with rights arbitration which deals
with the interpretation or application of the existing contract,
not the negotiation of a new one.
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ANCHORAGE REGIONAL OFFICE JUNEAU OFFICE FAIRBANKS REGIONAL OFFICE
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ANCHORAGE. ALASKA 99503 TUNEAU. ALASKA 99801 FARBARKS, ALASKA 06701
(907) 274-0536 (907) 586-3090 (907)456-4435

March 20, 1986

TO: NEA-Alaska HB 130 Coordinators
Legislative Contacts
Local Presidents
NEA-Alaska Board of Directors
NEA-Alaska Staff

FROM: Chip Tassone, HB 130 Project Coordinator

SUBJECT: Plans for Escalation of Activities

For those in attendance at the March 15 meeting, Thank You! It was good meeting
you, and your enthusiastic participation gives great hope for success in the
project.

For those unable to attend the meeting, Gayle®s memo (attached) fills you 1in on
the relevant information.

] *
The significant repeated message from all the meeting activities and reports, 1is
that our project Is creating change, but we need to do more; we need to escalate
our activities.

This packet includes five sets of "notes from ....... " - - These notes resulted
from a planning activity at the March 15 meeting, and can provide ideas for
those locals where the planning of activities for May 3 is not yet complete.

When your plans are complete, both for May 3 and subsequent picketing or other
activities, we would very much appreciate having copies of your plans sent to
the Anchorage office.

The list of "on-going project activities" (also attached), was incorporated into
the March 15 meeting, again with the pounding message, "we need to escalate all
project activities". ~

To assist you in intensifying efforts and participation, we will be sending out
more specific information and direction for some of the activities.



In the meantime, if you have any questions about any activities in the project,
don"t hesitate to call me or your Uni-Serv staff. | can be reached at the
Anchorage office. m

A final note: in planning any and all activities, REACH OUT! Try to involve all
school employees, parents, groups and organizations in your area who are, or can
be persuaded to support HB 130.

A REMINDER:  "FLY-IN", April 4, 5, 6
Focus of "Fly-In" this year is HB 130

The Saturday Hearing from 2:00 P.M. - 4:00 P.M.
will be by teleconference with sites listed in
this packet.

There will be an all-night vigil at the State

Capitol Saturday night with a/H our people and
others participating———— more details, later.

ESCALATE. .. .ESCALATE....ESCALATE....ESCALATE

CTI:01/sc
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ROBERT H ZIEGLER. SR
307 BAWDEN STREET
KETCHIKAN ALASKA 99901

VVnltc fN sjreav

POUCH V
J'INEAU ALASKA 99dll

April 10, 1986

All Members of the Senate
Alaska State Legislature
Juneau, Alaska

Dear Colleagues:

Obviously this
by the undersigned.

Irrespective of how you may feel
("Ketchikan

copy of the Lew Williams
should prove of interest.

More importantly,

gives you the NEA-Alaska game plan
It"s too bad that President Bennett has to
letters of remonstration;
tragedy that the homes of Senator
be picketed on May 3rd.

friends and

session.
1,000

going to
opinion, to win
At least
far as |1

they"re
can tell;

Very truly yours,

Robert H. Ziegler, Sr.

Attachments

the second attachment,

not going to picket my home
I*m miffed about that.

g>tatc legislature
uchb@®
SENATE JUDICIARY COMMITTEE
SELECT COMMITTEE ON LEGISLATIVE ETHICS

WESTERN STATES LEGISLATIVE
FORESTRY TASK FORCE

EXECUTIVE COMMITTEE
WESTERN LEGISLATIVE CONFERENCE
COUNCIL OF STATE GOVERNMENTS

Senate

AITCASATCVEVBER
NATIONAL CONFERENCE OF STATE LEGISLATURES
STATE AND FEDERAL ASSEMBLY
COMMITTEE ON
rCOCBAL TAXATION TOADC AND ECONOMIC DEVELOPMENT

note and the attachments have been distributed

about HB 130, the attached
Daily News"™) editorial

which
for the

is authentic,
remainder of the
receive
it"'s also a sort of a minor
Faiks and Senator Abood are
This is no way, 1in my
influence people.

in Ketchikan, as



Ketchikan Daily News

Monday, April 7, 1966

Editorial
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NEA-ALASKA

AFFILIATED WITH THE NATIONAL EDUCATION ASSOCIATION

ANCHORAGE REGIONAL OFFICE JUNEAU office FAIRBANKS REGIONAL OFFICE
M il W 33RO 147 S. FRANKLIN '307 % SHMAN STREET
ANCHORAGE. ALASKA 99503 JUNEAU. ALASKA 99801 Fairbanks, alaska svox

(9071 074-0536 (907) 556-3090 907 '456-4435

March 20, 1986

TO: NEA-Alaska HB 120 Coordinator.
Legislative Contacts
Local Presidents
NEA-Alaska Board of Directors
NEA-Alaska Staff

fe\vxn*
FROM: Chip Tassone, HB 130 Project Coordinator

SUBJECT: Plans for Escalation of Activities

For those in attendance at the March 15 meeting, Thank You! It was good meeting
you, and your enthusiastic participation gives great hope for success in the
project.

For those unable to attend the meeting, Gayle®s memo (attached) fills you in on
the relevant information.

The significant repeated message from all the meeting activities and reports, Iis
that our project is creating change, but we need to do more; we need to escalate
our activities.

This packet includes five sets of "notes from ....... " - - These notes resulted
from a planning activity at the March 15 meeting, and can provide 1ideas for
those locals where the planning of activities for May 3 is not yet complete.

When your plans are complete, both for May 3 and subsequent picketing or other
activities, we would very much appreciate having copies of your plans sent to
the Anchorage office.

The list of "on-going project activities” (also attached), was incorporated into

the March 15 meeting, again with the pounding message, "we need to escalate gl
project activities"*

To assist you in intensifying efforts and participation, we will be sending out
more specific information and direction for some of the activities.



In the mean me, 1ir you have any questions about any activities in the project,
don"t esitata to call me or your Uni-Serv staff. I can be reached at the
Anchorage office. =

A final note: in planning any and all activities, REACH OUT! Try to involve all

school employees, parents, groups and organizations in your area who are, or can
be persuaded to support HB 120.

A REMINDER:  "FLY-IN", April 4, 5, 6
Focus of "Fly-In" this year is HB 130

The Saturday Hearing from 2:00 P.M. - 4:00 P.M.
will be by teleconference with sites listed In
this packet.

There will be an all-night vigil at the State

Capitol Saturday niant with an our people and
others participating more details, later.

ESCALATE ESCALATE ESCALATE ESCALATE

CTI:01/sc



NEA-ALASKA

AFFTUATED WITH THE NATIONAL EDUCATION ASSOCIATION

ANCHORAGE REGIONAL OFFICE JUNEAU OFFICE FAIRBANKS REGIONAL OFFICE
1411 W, 32RD -
ANCHORAGE, ALASRA 9503 ONEAU, ALNKA ot A RBATIC ALASKA B0701
(0071 274-0536 (907) $56-3090 (907) 466-4435

March 18, 1986

TO Ron Binkley, 3ev Gulliksen, Sandy Peotter, Larry Trani
Allen Wintersteen

FROM: Gayle Pierce, Chip Tassone

RE: Coordinator Meeting March 15th

Hello,

We missed you at the meeting but hope to catch up to you soon with these mate—
rials and by phone.

The agenda for the meeting 1is enclosed. As you know, Chip 1is assuming the role”
of HB 130 coordinator as 1 move into my new job as Uniserv Field. Staff. So the
morning of our meeting had three purposes - Introductions to Chip and vice
versa, assessment of where we are compared to where we hoped to be last June
when the project was conceived and analysis of what is happening .in Juneau. =

In a nutshell, our efforts are having the desired effect. Senator Abood has
spent and continues to spend quite a lot of time on the Bill and it seems he
sincerely wants to address the problem of finality in some way. He 1is hoping
for a compromise position from both parties. The problem is the School Boards
Association can say no forever, preser/e the status quo and thereby protect the
unfair advantage they currently enjoy in negotiations. It is becoming clearer
to everyone that the effort to negotiate a compromise bill is a replication of
the _experience of Locals at the bargaining table. We"ve suggested Binding
Arbitration as a mechanism to resolve the dispute.

It is Bob"s assessment that the constituent pressure on Bennett and the other
Legislators by mail and especially at constituent teleconferences has changed
votes to "yes" and, most importantly, is affecting the priority status of the
Bill. Our work with Senator Abood is slow, frustrating, but there are signs
that it is having the desired effect.

The important message is hang in there! The Bill could sit in Committee until

the last day and still go through all the necessary steps to be signed into law.
Bob, Jean and Bob Cooksey are more optimistic now than ever - but we"ve got to
keep the pressure on and b% successful 1in our escalation plans as we move toward
the end of the session.

The afternoon of our meeting focused on plans from now until when tne session
adjourns. Please review the list and note especially, the teleconferences, the
postcards, Fly In plans, the petition drive which will take considerable orga—
nization on your part, and finally, May 3rd and informational picketing.
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Thank you for all you have done.
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LET'S FINISH THE JOB

LOCAL COORDINATORS MEETING

MARCH 15TH, 1986
SHERATON HOTEL, ANCHORAGE

INTRODUCTIONS

Il GET AQUAINTED EXERCISE

1l OUR GOALS WHEN THE PROJECT BEGAN
WHERE WE ARE NOW

IV HB 130 - WHAT IS HAPPENING IN JUNEAU

V  COLLECTIVE POWER

LUNCH

VI ONGOING ACTIVITIES/ESCALATION

VIl PLANNING FOR ACTIVITY IN THE LOCAL

GAYLE

CHIP

GAYLE

BOB

CHIP

CHIP/GAYLE

CHIP



PLANS FOR.ACHIEVING HB 130
ON - GOING PROJECT ACTIVITIES

LE6ISLATIVE/LOBBYING

Members lobbying In Juneau - Each week, covering Mondays, Fridays
and Saturdays, memoers and coalition members are going to Juneau to
lobby. Gayle, Chip, Staff, Local Coordinators, Local Presidents

Postcard Campaign - In conjunction with the member locoy In Juneau
and with other project activities, “Let's Finish the Job* postcards will
inundate Juneau. Chip, Staff, Local Coordinators

Note: Postcards should be distributed by people who have loobied in
uuneau, attended a teleconference, been to Fly-In and/or signed a petition.
The message snould be, "I've talked to wno talked tc you, (in Juneau,
at the teleconference, etc.). This is wnat | heard. This is how | feel about
it"

Teleconferences - At each constituent teleconference we have people to
request action on HB 130. Chip, Staff, Local Coordinators In all
areas except Southeast. Juneau office covers Southeast
conferences.

Telephone Campaign - Directed at certain legislators as a looby effort
Bob Manners, Jean and Bob Cooksey, Staff, Local Coordinators

Lobby at Home - When legislators return to their home towns, we want
to meet with them, be at the same political functions, etc. Bob Manners,
Bob Cooksey, Staff

Targeted Constituent Contact - We want to devise a plan forschooi
employee to neighbor contact that would reach a particular constituency.
Bob Manners, Bob Cooksey, Staff, Local Coordinators

Legislative Contact Structure - Utilize the structure as needed.
Bob Manners, Jean, Bob Cooksey

School Board Support - When the time comes, have Scnooi Board
memoers testify in support of the bill. Bob Manners, Staff



* COMMUNICATIONS - EXTERNAL

Speakers Bureau - We have speakers trained to give presentations on HS
1JO to PTAs and community service organizations. Members or the local
bargaining committe could team up with HBI30 speakers to talk about Lhe
issues of local negotiations. Gayle, Chip, Local Coordinators

Jean Krause on a Speaking Tour - Whenever it's appropriate to get
public/media exposure or to address audiences local speakers aren able
to reach. Local Coordinators, Trudy, Local Presidents

Letters to the Editor - In March we want to begin an on-going campaign
or Letters to the Editor advocating HB 130. Chip, Local Coordinators

Local Public Relations — Margaret Ortiz, NEA/Ak Communications
Coordinator prepared PR packets with ideas ror Public Service
Announcements, paid ads, and HB130 signs ror car and home windows.
Chip, Margaret, Local Coordinators

Brochures for a Public Audience - For distribution at Speakers Bureau
presentations and any other appropriate occasions. Gayle, Trudy, Chip

Public Support Committee - People whose names we can use as
supporters or Lhe bill who are fnriuential members of the public. Chip,
Staff

COMMUNICATION - INTERNAL

HB 130 Up date - Regular Communication with Coordinators, Local
Presidents, Board of Directors, PACE, Staff Bob, Gayle, Chip, Trudy

Ongoing Contact with Local Coordinators - Chip

NEGOTIATIONS

Big Four Bargaining - Use the fact of bargaining in
Anchorage,Fairbanks, Mat-Su and Kenai to bring attention to HBI30.
Chip, Chuck. Leslie. Marv Ann



ESCALATION - ACTIVITIES AMD EVENTS

Letters to Bennett - A statewide push for 1G00 letters to Bennett by
March 15. Model letter available. Provided to Board, PACE, Local
Presidents, HB 130 coordinators, site reps and coalition members.
Gayle, Chip, Staff, Local Coordinators

Teleconferences between locals and legislators - Anchorage,
Fairbanks, Mat-Su and Kenai to hold such conferences. Bob Manners, Bob
Cooksey In Juneau, Chuck and Mar/ Ann (Anch. 3/11)

Fly-In - Each participant brings 20 lettrrs to deliver. Chip, Staff,
Coordinators, and Local Presidents

Saturday Hearing - hooked up by teleconference to all sites
with school employees at all sites. Chip, Staff, Coordinators
Local Presidents, site reps.

Capitol Vigil Saturday night. Jim, Leslie

+ Postcard follow up - each participant responsible for 50
postcards. Chip, Jean

Statewide Petition - Between April 7th and April 21st the goal is
to have-7000 signatures. Each person who signs is given 5 postcards for
people who are not school employees. Chuck, Staff, Local
Coordinators, Local Presidents, Site Reps

May 3rd - HB 130 Day -Political and Public activity in ever/ local
followed by a social function for all participants. Governor/ Mayor
proclamations. Chip, Staff, Board, Local Coordinators, Local
Presidents

Informational Picketing - May 5th - Legislature ajoummenL Picket
aooropriate site each day. Chip, Staff, Local Coordinators, Local
Presidents



NEA-ALASKA

AFFILIATED WITH THE .NATIONAL EDUCATION ASSOCIATION

ANCHORAGE REGIONAL OFFICE JUNEAU OFFICE FAIRBANKS REGIONAL OFFICE
1411 W. 32RD ;
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(9071 27LOS36 (907) SS6-309Q (907) 456-4435 "

March 18, 1986

Notes from Fairbanks for May 3rd -

D Rally, downtown in Centennial Park (near Old Main), and then

March to Legislative Affairs, music, speakers, food for sale, T-shirts
(sell before, wear tnat day).

2) Legislative teleconference that day, and/or HB 130 signs up around town on
all major corners and at all malls™~

MEDIA COVERAGE FOR ALL MAY 3rd ACTIVITIES
Up to May 3rd - pickets after school each day (rush hour); designate spots.
Signature Ad - Hand out to Reps -

D They get aT[ employees in building.

2) Make effort to distribute to community forsignatures.*

* Have people at Malls, Labor halls, TeamsterRecreation center to gather
signatures.

GP2:01/sc
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ANCHORACE, ACASKA 95C3 JONERL, ALASKA obil FATRAGKS Bk

(9071 274-0536 1907) 586-3090 (9071 456-4405

March 13, 1936

Notes from Ketchikan for Mav 3rd -

D A race - ran or walk,.

Wear T-shirts

Carry signs

Challenges between schools
Parents join us

Prizes

Members of TEASE will join us

2) A rallv with a band and speeches with a teleconference hookup with our
legislators.

3) A boat parade (regatta) with informational signs, music and balloons.

4) A no-host party to end the day!

G?2:06/sc
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ANCHORAGE REGIONAL OFFICE JUNEAU OFFICE FAIRBANKS REGIONAL OFFICE
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(9071 274-0S36 (9071 536-3090 (907) 4S6-MBS

March 18, 1986
Notes from Anchorage on May 3rd-

Balloons imprinted.

Corner picketing and Malls too.

"Walk for Hope"™ with T-shirts on.

Picket Abood"s house.

Picket Faik®"s house.

Knowles declaration.

Hot air balloon.

Balloons with message.

Phone with message.

Cars drive "Walk for Hope" route with signs, etc.

Evening social activity.

Rally - Park strip - include
community leaders
legislators who are around
other labor ??

Possibly less public ending activity, maybe Legislative teleconference inside?

Imprint cups - refreshment stand for "Walk for Hope"™ - (call to see if we can do
a booth).

Petitions and post cards.

Coordinate: "Walk for Hope"™ walkers
car parade
refreshment stand
corner pickets
evening activity

May 5-13 and April

Picket Legislative Affairs office building -
Eagle River site?

Starting April 21 pickets at a few intersections every day during rush hour.
Use April 15 to get material by Ortiz to sites.
Using brochure.

Rent table at Great Garage Sale for passing out information.

(over)



Need for money -
Ask in advance for donations. -

Meeting ot HB 130 Day Committee

¥ -
m=]  6:00 " 7:3. ° - KB UO toy Planninglsession
Petitions in Abood’s district.
Get labels for Abood"s district.
ilK.
T A Y
-i*’b_ e

GF2:04/sc



NEA-ALASKA

affiliated Wrm the national education association
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Motes frcm N. W. Arctic, Tok - Alaska Gateway, Nenana, and Delta for May 3rd. =" ?

HB 130 Day Activities: Specifically-1n Delta . o

I. Meet Saturday morning at the Post Office for informational picketing
and asking public to write POMs.-* -

I1. Write letters to the editor from:
. . Teachers
Classified
General public
Labor Union members
Emphasis on classified Right to Bargain

I11. KUAC FYl - Radio Spot.

IV. Leafletting local bars.
V. Mail out to local boxholders.

VI. Put posters up in local businesses.

HB 130 Day Activities - ldeas for Rural Alaska

informational mailings to boxholders
_ informational newspaper articles
It informational radio "blurbs"
involvement of other unionized employees
posters around communities
leafletting of local "hang-outs”
social gatherings at individual sites
mayoral proclamation of HB 130 day
personal contact with; influential and/or misinformed people
identify community leaders and members willing to write letters
support staff involved
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NEA-ALASKA

AFFILIATED WITH THE NATIONAL EDUCATION aSSOCLATION

ANCHORAGE REGIONAL OFFICE JTINEAC OFFICE FAIRBANKS REGIONAL OFFICE
M il W. 33RD 147 8. FRANKLH *707 21 3C£SHM N STREET .
ANCHCRAGE, ALASKA 99503 TINEAU. ALASKA 99501 Fairbanks, alaska se7os

19073 274-0536 (9073 SS6G090 (9071 4S6-W3S

March 13, 1986

Notes from Kenai, Mat-Su and Juneau Locals for Mav 3rd.

Information tables In all Malls. [
3alloons - HB 120. -‘=m - . * *5yi
Party - Social Event involving community - evening. -

Media coverage - Ads & Article.
Attend community events - May 3 (if any are scheduled).
Kid activity, sponsored by Local.
Sandwich boards to be worn.
Prizes as incentive."* ==
Run/walk - 10 K. race.
Ask mayors to attend Social (Legislators & School Board).
Signature ad.
Testimony for newspaper. -7
Information tables: -(in Malls)

1) Contact person in charge for permission.

2) Get brochures from NEA-Alaska.

=3) Have petitions available for signatures.

4) Display pictures of teachers with Kkids.

5) Recruit members to work in each Mall - make schedule.

6) Have balloons printed & available -  HB 130.

7)  Drawing for Grand Prize ($50 - $100 gift certificate)

8) Have information available about local negotiations, (if appropriate).

Evening activity;
Social at a Resort - No Host bar, snacks and Ooor Prize: $

Invite - School Board, Mayors, Buiuugh Assembly, City Councils and entire
community.
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