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1 IN THE SENATE BY KERTTULA AND V. FISCHER

2 SENATE JOINT RESOLUTION NO. 28

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 Proposing amendments to the C o n s titu t io n

o f the S ta te o f A laska r e la t in g  to the

7 A laska permanent fund .

3 BE IT  RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I .  A r t ic le  IX , sec . 15, C o n s t itu t io n  o f the State o f A laska ,

is  amended to read:

11 SECTION 15. ALASKA PERMANENT FUND. A.t le a s t tw e n ty - f iv e  percent

12 o f a l l  m inera l lease r e n ta ls , r o y a lt ie s , ro y a lty  sa le proceeds, fe d e r­

a l m ine ra l revenue sha ring payments and bonuses rece ived by the State 

s h a ll be placed in  a permanent fund , the p r in c ip a l o f which s h a ll be 

used only fo r those income-producing investments s p e c i f ic a l ly  des­

ignated by law as e l ig ib le  fo r permanent fund in vestm en ts . F i f  ty

percent o f the [ALL] income from the permanent fund s h a ll be deposited 

in  the genera l fund un less o the rw ise provided by law . F i f t y  percent of 

the income from the permanent fund s h a ll be re ta ined in  the permanent

9
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16

17

18 

19

20 fund .
21 * Sec. 2. A r t ic le  XV, C o n s t itu t io n  o f the State of A laska , is  amended

22 by adding a new sec tio n to read:

23 SECTION 29. UNDISTRIBUTED INCOME ACCOUNT. On Ju ly 1, 1987, a l l

assets o f the u n d is tr ib u te d  income account e s tab lished in  AS 37.13.145 

s h a ll be added to tho p r in c ip a l o f the A laska permanent fund .

* Sec. 3. These amendments take e f fe c t Ju ly  1, 1987.

* Sec. 4. The amendments proposed by th is  re so lu t io n  s h a ll be placed

before the vo te rs o f the s ta te  at the next genera l e le c t io n  in  confo rm ity 

w ith  a r t . X I I I ,  sec. 1, C o n s t itu t io n  o f the State o f A laska , and the
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Proposing amendments to the 
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S E C T I O N A L  A N A L Y S I S  O F  S E N A T E  J O I N T  R E S O L U T I O N  28

Proposing amendments to the C on s t i t u t io n  of the State of 
Alaska r e l a t i n g  to  the Alaska permanent fund

Sect ion 1
Would amend A r t i c l e  9, Sect ion 15 of the Alaska 
C o n s t i t u t io n  by r e q u i r i n g  tha t  50% of the income of the 
Permanent Fund go in t o  the genera l fund fo r  d i s t r i b u t i o n  as 
d iv idends and the remain ing 50% be re ta in ed  i n  the 
Permanent Fund.
Sect ion 2
A r t i c l e  15 of the C o n s t i t u t io n  i s  amended by adding a new 
sec t io n  which s t i p u la t e s  the fo l low ing :  A l l  assets of the
Und is t r ib u ted  Income Account are to be depos ited in t o  the 
Permanent Fund e f f e c t i v e  Ju ly  1, 1987.,
Sect ion 3
These amendments to the C on s t i t u t io n  take e f f e c t  on Ju ly  1, 
1987.
Sect ion 4
These proposed amendments s h a l l  be voted on by the people 
of Alaska a t the next genera l e l e c t io n .

CTwyg-™ OTWriBU*'"**— ■ — 1
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TTCOIl
L E G I S L A T I V E  A F F A I R S  A C - E N C V

POUCHY STAtECAPiTCl 
JUNCAU ALASKA 5581 1 

W-A65-J8CO

M E M O R A N D U M M a r c h  10, 1986

SUBJECT: A pp ro p ria tio n  o f money from the
permanent fund

TO: Senator R ichard E lia so n

FROM: Tamara Brandt Cook / X U

D ire c to r ' 1̂
D iv is io n  o f Lega l Serv ice

You have asked whether the le g is la tu re  may appropria te money 
from the p r in c ip a l o f the permanent fund i f  the money rep re ­
sents deposits made to the fund in  excess o f the amount 
requ ired under the c o n s t itu t io n . The permanent fund is  
dea lt w ith  in  A r t ic le  IX , Section 15 o f the C o n s titu t io n  of 
the State o f A laska as fo llo w s :

At le a s t tw e n ty - f iv e  percent o f a l l  m ine ra l lease 
r e n ta ls , r o y a lt ie s , ro y a lty  sa le proceeds, fede ra l 
m ine ra l revenue sharing payments and bonuses received 
by the State s h a ll be placed in  a permanent fund, the 
p r in c ip a l o f which s h a ll be used on lv fo r those income- 
producing investments sp e c if ic a lly ~ d e s ig n a te d  by law as 
e l ig ib le  fo r permanent fund in vestm en ts . A l l  income 
from the permanent fund s h a ll be deposited in  the gen­
e ra l fund un less o therw ise provided by law . (Emphasis
I 3 H I H ) -----

The question you have posed has never been considered by the 
Supreme Court. N eve rthe le ss , the language o f the co n s t itu ­
t io n a l p ro v is io n  is  so c le a r I  fe e l c e rta in  tha t the court, 
i f  faced w ith  the question , would hold tha t the le g is la tu re  
lacks the power to app ropria te from the p r in c ip a l o f the 
permanent fund rega rd less o f whether the money being appro­
p r ia ted  was from deposits in  excess o f the amount requ ired .

The c o n s t itu t io n a l p ro v is io n  mandates tha t tw e n ty - f iv e  pe r­
cent o f the money de rived from c e r ta in  sources be placed in 
the permanent fund, but i t  also provides fo r the p o s s ib i l i t y  
tha t the le g is la tu re  could choose to put a d d it io n a l money



S e n a t o r  R i c h a r d  E l i a s o n
P a g e  2
M a r c h  10, 1986

in to  the fund by modify ing the language conta in ing the 
deposit requirement w ith  the words "a t le a s t " . The pro ­
v is io n  then goes on to s p e c if ic a l ly  s ta te  tha t the p r in c ip a l 
be used only fo r investm ents , w ithou t enunc ia ting any 
d is t in c t io n  based on the source o f the money tha t comprises 
the p r in c ip a l . Under the s t r ic t  terms o f Section 15, only 
the income o f the permanent fund may be deposited in  the 
genera l fund fo r po ss ib le  app rop ria tio n by the le g is la tu r e . 
There fo re , the le g is la tu re  is  powerless to appropria te from 
the p r in c ip a l o f the fund un less the terms o f Section 15 are 
re la xed through the adoption o f a c o n s t itu t io n a l amendment 
by the v o te rs .

TBC:mkr 
m3/1 A3



BILL SHEFFIELD, GOVERNOR

OFFICE OF TH E A T T O R N E Y  G E N E R A L

March o, 1986

Honorable Dick E l iason 
Alaska State Leg is la tu re  
P.O. Box V 
Juneau, AK 99811

Re: I r r e t r i e v a b i l i t y  of money appro­
p r ia ted  to the permanent fund

Dear Senator E l iason:
You have requested cur adv ice i f  money appropriated to 

the p r i n c ip a l  of the A.laska permanent fund (Alaska Const, a r t .
IX, sec. 15) may be withdrawn. We have issued an op in ion  on th is  
top ic  in  1977. See 1977 In f .  Gp. A tt 'y  Gen. (Aug. 31; 66-3-70- 
0106). We have reviewed the conclus ions set out in  the 1977 
op in ion  and rea f f irm  them. We hope th is  memo answers your ques­
t io n ,  and apologise for any inconvenience caused by the delay in  
answering your quest ion.

S incere ly  yours,

D E P A R T M E N T  O F  L A W

REPLY TO:

□ 1031 W  Jlh A VENUE 
SUITE 200
ANCHORAGE. ALASKA 99501 
PHONE: (907) 276-3550

□  /Jf NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 300
FAIRBANKS. ALASKA 99701 
PHONE: (907) 352-1568

{SLOUCH K ■ STATE CAPITOL 
JUNEAU, ALASKA 99811 
PHONE: (907) 365-3600

HAROLD K. BROWN 
ATTORNEY GENERAL

Jr/fies L. Baldwin 
Ass istant Attorney General

JLB/pjg
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A u g u s t  31, 1977

C
(

Hon. C lark Gruening 
Chairman
House Spe c ia l  Committee on 

the Permanent Fund 
523 West F i f t h ,  Su i te  270 
Anchorage, Alaska 99501

Re: Permanent fund, i r r e t r i e v a b i l i t y
of money appropr iated to; 
our f i l e  J-56-105-73

Dear Representat ive Gruening:
You have asked whether money appropr ia ted to the 

permanent fund i n  excess of the amount requ ired  by the 
c o n s t i t u t io n  i s  i r r e t r i e v a b l e .

Sect ion  15 of a r t i c l e  IX  of the Alaska C o n s t i t u t io n ,  
as added by the 1976 amendment to the c o n s t i t u t io n ,  reads as 
fo l lows (emphasis added):

At le a s t  twenty-five per cent of a l l  
m ine ra l lease  r e n ta ls ,  r o y a l t i e s ,  
ro ya l ty  sa le  proceeds, fede ra l m in e ra l  
revenue shar ing payments and bonuses 
rece ived  by the State s h a l l  be p laced 
i n  a permanent fund , the p r i n c i p a l  o f  
which s h a l l  be used on ly  for those 
income-producing investments s p e c i f i-  
c a l i y  des ignated by law as e l i g i b l e  for 
permanent fund investments . A l l  income 
from the permanent fund s h a l l  be depos ited 
i n  the genera l fund un less otherw ise 
prov ided by law.

Your quest ion r e a l l y  i s  whether the l im i t i n g  language of 
sec t ion  15 app l ie s  not on ly  to the mandatory 25 percent of 
m inera l revenues p laced i n  the permanent fund but a lso  to 
any a d d i t i o n a l  money p laced in  the fund.

Ue b e l i e v e  tha t  the answer i s  yes.
L
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:ion. C l a r k  G r u e n i n g
A u g u s t  31, 1977
P a g e  2

The language of the amendment p ro v id in g  for the
permanent fund i s  c l e a r  enough.
fund. At le a s t  25 percent of the

?nore i s  to 
enumerated

be a permanent 
m in e ra l  revenues 

are to be p laced i n  i t .  The use of the words "(a]t least" 
c l e a r l y  contemplates tha t  a d d i t i o n a l  monies may w e l l  be 
p laced i n  the fund. Once there , they form the fund's p r i n c i ­
p a l .  That p r i n c i p a l  " s h a l l  be used only" for income-producing 
investments. Hence, on i t s  face , v/hat becomes a par t  o f  the 
p r i n c i p a l  may no longer be withdrawn for another purpose.
Only the income from investments of the p r i n c i p a l  i s  a v a i l a b le .

I t  i s  a u n iv e r s a l  p r i n c i p l e  tha t  the l e g is l a t u r e ' s  
law-making power i s  p lenary except as l im i t e d  by the state 
or fede ra l  c o n s t i t u t io n s .  I n  order to ho ld th a t  the l e g i s l a ­
ture may not appropr ia te  a d d i t i o n a l  monies to the permanent 
fund and a lso  prov ide  fo r  t h e i r  subsequent w ithdrawa l ,  the 
courts must f i n d  an express or im p l i e d  p r o h ib i t i o n  aga inst 
i t s  do ing so. F a c i a l l y ,  the c o n s t i t u t io n ' s  r e s t r i c t i o n  on 
the use of the fund's p r i n c i p a l  seems to c o n s t i t u t e  such an 
im p l ie d  r e s t r i c t i o n ,  i . e . , the p r i n c i p a l  may be invested but 
no th ing  e ls e ,  i n c lu d in g  a w ithdrawal , may be cone w ith  i t .

I t  cou ld be p o s s ib le ,  one might argue, for the 
l e g i s l a t u r e  to make approp r ia t ions  to the fund by law and 
spec ify  tha t  they are made on the cond it io n  tha t  the}' are 
intended to be r e t r i e v a b le  and are n u l l  and v o id  ab i n i t i o  
i f  ru le d  not to be. The problem i s  tha t  the courts would 
l i k e l y  r u le  tha t  the c o n d i t io n  i t s e l f  i s  so in c o n s is t e n t  
w ith  the p ro v is io n s  of s e c t io n  15 tha t  i t  i s  a b so lu te ly  
v o id ,  i . e . , that the l e g i s l a t u r e  i s  p ro h ib i t e d  from v/i th dr aw­
in g  from the p r i n c i p a l  both d i r e c t l y  and i n d i r e c t l y .

Or the l e g i s l a t u r e  cou ld appropr ia te to the fund 
and spec i fy  t h a t  the monies appropr ia ted are no t  to be con­
s idered a part o f the fund * s "p r in c ip a l"  i n  the sense of the 
c o n s t i t u t io n ,  i . e . , as monies a v a i l a b le  s o l e l y  for investment, 
but ra ther are to be considered as a temporary add i t io n  to 
the fund which i s  to be used fo r  investment bu t which s h a l l  
be accounted fo r  separa te ly  and may be withdrawn. Again, 
the problem i s  t h a t  the courts would l i k e l y  r u l e  tha t  such 
l e g i s l a t i o n  i s  so in c o n s is t e n t  w ith  the p ro v is io n s  of sec t ion  
15 tha t i t  i s  v o id .  E i t h e r  there i s  a permanent fund or 
there i s  not .

Ue are dea l in g  here w ith  a pecul iar-—perhaps 
un ique—quas i- trust . Un l ike  most t ru s ts ,  the p r i n c i p a l  may 
not be reached whatever, e i t h e r  now or i n  the future'. No 
one has a future r i g h t  to the p r i n c i p a l .  In s tead ,  the 
p r i n c i p a l  i s  to be inves ted  i n  pe rpe tu i ty  to produce income.



Only the income from investments nay be reached. Absent 
s t i l l  another c o n s t i t u t io n a l  amendment, we see no way around 
t h i s  r e s u l t .  A permanent fund was in tended , and a permanent 
fund appears to have been ach ieved .

A ccord ing ly , we doubt very much tha t  any money 
appropr ia ted to the permanent fund may subsequently—w ithou t  
a c o n s t i t u t i o n a l  amendment—be withdrawn.

S in c e r e ly  yours ,
AVRUM M. GROSS
ATT0BM3Y GENERAL

3 v :

Rodger W. Peguss 
Ass is tan t  Attorney Genera l

RUPrcho

C
c



I n t r o d u c e d :  1 / 1 3 / 8 6
R e f e r r e d :  F i n a n c e

1 IN THE SE NA TE BY K E R T T U L A  A N D  V. FISCHER

2 SENATE JO IN T RE SO LUT ION NO. 28

3 IN TH E LE G I S L A T U R E  OF THE STATE OF A L A S K A

4 FO UR TEE NTH L E GI SLA TUR E - SECOND SESSION

5 P r op osi ng amendments to the Cons tit uti on

6 of the State of A l a s k a  rela tin g to the

7 A l a s k a  pe rm ane nt fund.

8 BE IT RESO LVE D BY TH E LE GI SLA TUR E OF THE STATE OF ALASKA:

9 *  Se ction 1. Ar ticle IX, sec. 13, C o n s t i t u t i o n  of the State of Alaska,

10 is amended to read:

11 SE CTION 15. AL AS KA PE RM ANE NT FUND. At least twenty-five percent

12 of all mi neral lease rentals, royalties, royalty sale proceeds, feder-

13 al m i ne ral revenue sharing paym ent s and bonuses received by the State

14 shall be pl ac ed in a pe rm ane nt fund, the pr in cip al of wh ic h shall be

15 used only for those i n c o me- pro du cin g investments sp ec ifi cal ly des-

16 ignated by law as eligible for p e rm ane nt fund investments. Fifty

17 percent of the [ALL] income from tiie permanent fund shall be de po sit ed

18 in the general fund unless ot he rwi se prov ide d by law. Fifty percent o f

'9 the income from the pe rm ane nt fund shall be retained in the permanent

20 f u n d .

21 * Sec. 2. Ar ticle XV, Co ns tit uti on of the State of Alaska, is amended

22 by adding a n e w  se ct ion to read:

23 SECTION 29. UN DI S T R I B U T E D  INCOME ACCOUNT. On  July 1, 1987, all

24 assets of the un di s t r i b u t e d  income ac count es ta bli she d in AS 37.13.145

25 shall be added to the pr in cip al of the Al as ka pe rm ane nt fund.

26 * Sec. 3. These amendments take effect July 1, 1987.

27 * Sec. 4. The amendments prop ose d by this re so lut ion shall be placed

28 before the vo te rs of the state at the next ge neral elec tio n in conformity

29 w i t h  art. XIII, sec. 1, C o n s tit uti on of the State of Alaska, and the






