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Offered: 2/28/86
Referred: Finance

Original sponsor: Fuiles/Governor

IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 95 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to supervision of safety of dams and
reservoirs; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section . AS 11.56.800(a) is amended to read:

(@) Aperson commits the crime of making a false report if the
person knowingly

@) gives false information to a peace officer with the
intent of implicating another 1In a crime;

(2) makes a false report to a peace officer that a crime
has occurred or is about to occur; [OR]

(3) makes a false report or gives a false alarm that a fire
or other 1incident dangerous to life or property calling for an emer—
gency response has occurred or is about to occur; or

4) makes a false report to the Department of Natural
Resources concerning the condition of a dam or reservoir under AS 46.-
J 7.

* Sec. 2. AS 46i1s amended by adding a new chapter to read:
CHAPTER 17. SUPERVISION OF SAFETY OF DAMS AND RESERVOIRS.

Sec. 46.17.010. PURPOSE. It iIs the purpose of this chapter to
provide for the regulation, supervision, and periodic inspection by
the commissioner of privately or state owned dams, reservoir®s, and
appurtenant works 1iIn order to ensure that the design, construction,
enlargement, alteration, repailr, maintenance, operation, and removal

of dams and reservoirs is consistent with the protection of life and

-1- CSSB 95(Jud)



proparty.

Sec. 66.1? .0"0. ADMI?"1ISTSATION AND STAFF?NO. The supervision of
the sftfoty of d&ras or reservoirs the responsibility ci the corarcis-
sioner. The cocrstsaiorer shell employ N licensed end qualified engi—
neer, experienced 1in the design and construction of dam and reser—
voir# , end other c*mplr>yees r.ecessarv for performing t.ho duties out—
lined in this chapter. The commissioner may contract with engineering
consultants not employed by the state when necessary to assist i« the
performance of duties under this chapter,

fee. 66.17,030. REGULATIONS AFP ORDERS. The commissioner shall
ndopfr regulations end 1issue orders r.~c"sSf-ry for carrying out te
provisions of this chapter.

Sec. 46.17.040. APPROVA?, REQUIRED. (->» Rrxept 1in the perfoj.-
sicrc™* cC routine maintenance and operations net affecting «tvuctur=“®
safety, a person \A/Y not construct, enlarge, repair, alter, remov-,
inalvitain, operate or abandon e dam ox" reservoir without the approval
of the rcatwiaeioncr.

<b) The owner Oof a drun or reservoir that was constructed or war.
in operation before the effective drto of this Act ?.hall file an
application with th co»swisgioner for the approval cf the daw. cr
reservoir, 1ir. accordance with regularities adopted by the cocmissloner.

fc) This chapter dear, net exempt an applicant under this section
from the requirements of other statutes.

Sec. 46.]7.050. INSPECTIONS. At least one* every five years,
the corralcsloner shall inspect every dam and reservoir hublect to this
chapter. The coaanircioncr ®sy inspect « dam or reservoir more fre-
nuently then every five years to protect public safety.

Sec. 46.17.060. ENTRY UPON PRIVATE PROPERTY. In taking an
action under this chapter, the cotncilasioner, after giving two weeks®

CSSR 95 (Jud) -2-
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written notice and being refused the right oC entry, way «c*nk & search
warrant to allow <napectlor: of a d&si or reservoir. The cotiraissioner,
nZtor being refused inspect?on of drawings, operational records, or
other 1informrrion concerning ft daaa or rerervclr, n«v geek = adminis—
trative subpoe-na compelling production of the drawings, operational
records, dL other in.formation. If the cotrtisricner hoc Tsasoti to
believe the dart or reservoir msy be unsafe nr presents an Imminent
threat to life or property, the cocffiiiasior.er may c-nter the data or
reservoir promises without notice.

See. 46. 17.070. I>F.TRRMT»?TW DANGER. Tn determining-- whether a
d«in or reservoir or oroposed daw or reservoir constitutes OF would
constitute o deviger to life or property, the commissioner shall, at S
minimum, consider the possibility that the structural 1integrity of the
dan or reservoir .sight be endangered by overtopping, seepage, settle—
ment, erosion, cracking, earth movement, earthquakes, or the failure
0" bulkheadn, flaahbocrds, gnter, or conduits. Cpon determining that
the dam or reservoir Ls unsafe, the coirmisgioner shell order the owner
r© toko fiction the cor.missioner considers necerswry to ensure the
orctre.ctior of lift and property.

Sea. 4G.17.GSO. INJUNCTION AUr" RAtfACES. UUh the assistance of
the rttornev general, the commissioner nay seek an injunction r.nd dr.rr-
ages In the cnfcrcarert of the coialaisr:loner®rc orders or the provision**
or this chapter.

«ec. 46.17.090. JUDICIAL REVIEW. A final action of the commis—
sioner under this chapter is ?ubj pet to judicial review as provided in
the Administrative Procedure Act (AG 44.62).

Sec. 46.17.100. VIOLATION OF THIS CHAPTER IS A MISDEMEANOR. A
person who knowingly violates a provision of this chapter, or knowing—
ly violates the terms of an approval, order, regulation, or

-n-~ CSSB 95(Jud)
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requirement or the comb!8sloner mnde under this chs-pf*r, or knowingly
obstructs, hinders, or prevents the commissioner®™s agentp or employees
fros performin®?, duties under this chapter, 1ix guilty of a class A
misdenennori upon conviction, the person il punishable by icsprisor.aient
under AS 17.55.135(a), or by a fine of non more than $10,000, or bv
both. Each day that a violation continues constitutes I separate
oftease.

Sec. 46. (7.110. OTHER COVEPrMSRT AGENCIES. (@) A municipality
organised under AC 79 way not regulate, supervise, 1inspect, or provide
for Che regulation, supervision, or inspection of a dats or reservoir
*n this state, or provide for the construction, maintenance, opera-
tior, or removal or abandonment of them, or limit the sire, of a dam or
reservoir or the amour.;: of water that may be stored in them, 1if 1its
action vould conflict with Che powers and duties vested in the gmks™.3-
siorusr. The commissioner lasy enter 1into cooperative njjreeoentn with
ffitmicipelities and other statu and federal agencies to carry out the
purpose of this chapter.

(b) This chapter dors not applv to a federally cwr.ed or operated
dam or reservoir.

(c) Hliis chapter does not effort the powers of the Department of
Environmental Conservation, or the Department of Fish and Groce.

Sec. 46.17.120. ACTION AGATH3T STATE FOP. DAMAGES. #) Except
as provided in (b) of this section, C person idy not bring on action
against: the state, the commissioner, or ogenf.p or employees of the
state, for the recovery of damages caused by the partial or tote!
failure of a dam or reservoir, or by rhe operation of a dam or reser—
voir, or bv an act or omission It? connection with any of the follow—

ing:

(&) approval of the construction of a dam or re.

95{Jud) -4-



approval of flood-handling plans dxtrir.g or after corseruction*

@) icfiup.nce or enforcement of orders relating to tRninte-
nar.ce or Operatof the der? or reservoir;

(3> control or regulation of the. den or reservoir*

(6) nre.-Burep taker; to protect against failure of the daw or

reservoir durirr or emergency* or

(5) Investigations or inspections authorised under this
chapter.

(h) A parson may bring an action against the state £for the
recovery of. doaomster* caused by an netlon undertaker. by N dam owner that
van negligently ordered by the :»t—r over the owner®"n objection.

S«c. *6. 17. 130. StiTIKS 01* O-"NF.R. This chapter dot*a not relieve.
»u owner of » d~m or reservoir of the duties or liab/. littes incident
to the ownership or operation of the dam or reservoir.

Sec. 65.P.900. DEFINITIONS. In this chapter, unless the con—
tent requires otherwise,

(1) Halt:ere.tione””or "repairs””tncaus oc.lv thoac al terntions
or repairs that way directly affect the safety OF th*» darn o<* reeer-
voir, no determined by the commissionerj

@) Tappurtenant worksl1” includes structure™ ouch an spill—
ways, either in s drm or separate frow. it* a re3«rvoir and its rinm
low leveloutlet works* and water conduits such no tunnelr,pipeHues,
or penstocks, whether running through the dar. or through its abut—

ments t

3) <TcfIKflissloner” means the coraasissioner of natural ru-
sources;
(6) Mars™ 1includes any artificial barrier and appurtenant
works that may impound or divert water ar.d that
(A) hasor will have an iImpounding capacity at taartimum

-5- €SS?. 95 (Jud)
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water storage elevation of 50 «cr«-feet and is ct legst 10 feet
in height measured from the lowest point at either toe of the dan
to the Croat of the dar.;
(B> Is at least 20 feet in height ”“ensured frra* the
lowest point IP either tee oi the dam to the erect of the danj; or
(C) por>«« a threat to lives and property as determined
positively by the cocsai.ssloner;

(TO  MenlorgetMtnt™ Bearm en alteration to to existing dem or
reservoir that, intaesor 1is capable cf raising the water storage
elevation of th«? water, .. th.se Increanea the quantity of water 1Im—
pounded by the dam or rercrviir;

(6) "owner" twanR a person who owns, controls, operates,
r.i*intein™, manager, or proposer, to construct r. d&m or res«r,0?.r, Xxcd
1noluriea the following:

(/) the state and 1its sgsctcies *tnd political subdivi—
sion.!; ;

(8) a public uti7it? ; and

© the appointed or authorised agents, employees,
lessees, rereivers . rrufftwess of cry cwnsr*

(1) "peraori” has the meaning given in AS 01.10.060,
addition, 1includes ?h» state and its agé&rtci... and pof.itica"i subdivi—
sions;

) "reservoir"” neans & basin appurtenant to a dan? -

ir.pound water.

* Sec. 3. This Act takes effect immediately in accordance with AS 01.-

10.C70(c) .-

CSSB 95(Jud) o



Offered: 3/28/85
Referred: Judiciary and Finance

Original sponsor: Rules/Governor

IN THE SENATE BY THE RESOURCES COMMITTEE
CS FOR SENATE BILL NO. 95 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to supervision of safety of dams and
reservoirs; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section . AS 11.56.800(a) is amended to read:

(a)A person commits the crime of making a false report if the
person knowingly

(1) gives false information to a peace officer with the
intent of implicating another in a crime;

(2) makes a false report to a peace officer that a crime
has occurred or 1is about to occur; [OR]

(3) makes a false report or gives a false alarm that a fire
or other incident dangerous to life or property calling for an emer—
gency response has occurred or is about to occur; or

(4) makes a false report to the Department of Natural
Resources concerning the condition of a dam or reservoir under AS 46.-
17.

* Sec. 2. AS 46 1s amended by adding a new chapter to read:
CHAPTER 17. SUPERVISION OF SAFETY OF DAMS AND RESERVOIRS.

Sec. 46.17.010. PURPOSE. It is the purpose cf this chapter to
provide for the regulation, supervision, and periodic inspection by
the commissioner of privately or state owned dams, reservoirs, and
appurtenant works in order to ensure that the design, construction,
enlargement, alteration, vrepair, maintenance, operation, and removal
of dams and reservoirs 1is consistent with the protection of life and

-1- CSSB 95 (Res)



property.

Sec. 46.17.020. ADMINISTRATION AND STAFFING. The supervision of
the safety of damn O reservoirs 1is the responsibility of the commis—
sioner. The commissioner shall employ a licensed and qualified engi—
neer, experienced 1iIn the design and construction of daras and reser—
voirs, and other employees necessary for performing the duties out—
lined in this chapter. The commissioner may contract with engineering
consultants not employed by the 3t«te when necessary to assist in the
performance of its duties under this chapter.

Sec. 46,17.030. REGULATIONS AND ORDERS. The commissioner shall
adept regulations and 1issue orders necessary for carrying out the
provisions of this chapter.

Gee. 46.17.040. APPROVAL REQUIRED. (a) Except inthe perfor—
mance OF routine maintenance and operations not affecting structure
safety, a person may not construct, enlarge, repair, alter, remove,
maintain, operate or abandon n dam or reservoir without the approval
of the commissioner.

(b) The commissioner shall adopt regulations under AS 46.17.030
to establish minimum safety standards for specifiedclasses of lev
hazard dams up to 20 feet high, 1including mining dams. Dams 1in these
classes constructed to che minimum standards dc not reouilre separate
prior approval.

(c) The owner of a dam or reservoir that xje constructed or was
in operation before the effective date- of this Act shall file IO
application with the commissioner for theapproval of the dare or
reservoir, in accordance with regulations adopted by the commissioner.

(d) Nothing 1in this chapter exempts an applicant under this
section from the requirements of other statutes.

Sec. 46. 17.050. INSPECTIONS. The cotreaiaoioner shall inspect at

CSSB 95(Rea) -2-



least once every five yearn every dais and reservoir subject to this
chapter. Upon receipt of a written complaint alleging that the person
or property of the complainant 1is endangered by the construction,

enlargement, repair, alteration, maintenance;, or operation or a dam or
reservoir, the commissioner shall physically i-npoct the data or reser—
voir, unless the data, records, and ctiop reports on file with

the commissioner ore adequate to determine that the complaint has no
foundation.

Sec. 46.17.060. ENTRY UPON PRIVATE PROPERTY. In taking an
action under this chapter the commissivier, after giving two weeks”
written notice to the owner, may enter the ds<> or reservoir premises
as necessary for 1inspection purposes. If the commissioner has reason
to believe the dam or reservoir may be snenft or presents nr. imminent
threat to life or property, the commissioner may enter the dam or
reservoir premises without notice.

Sec. 46.17.070 DETERMINING DANGER. In determining whether a
dam or reservoir or proposed dam or rocervr.I constitutes or would
constitute a danger to life or property, the commissioner shall, at a
minimum, consider the possibility that the structural integrity of the
dnm or reservoir might: be endangered by overtopping, seepage, settle—
ment, erosion, cracking, earth movement, earthquakes, or the failure
of bulkheads, flsshbeards, gates, or conduits. If the commissioner
determines that the dam or reservoir la unsafe, 1t shall order the
owner to take action the commissioner considers necessary to ensure
the protection of life and property.

Sec. 46.17.080. INJUNCTION AND DAMAGES. With the assistance of
the attorney general, the commissioner may seek, an injunction and dam—
ages in the enforcement of the comraisBioner®s orders or the provisions

of this chapter.
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Sec. 46.17.090. JUDICIAL REVIEW, A final action of the coonis-
sioner under this chapter is subject to judicial review as provided 1In
the Adminl. rative Procedure Act, AS 44.62.

Sec. 46.17. 100. VIOLATION OF THIS CHAPTER IS A MISDEMEANOR. A
person who knowingly violates a provision of this chapter, or knowing—
ly violates the terms of an approval., order, regulation, or require—
ment of the commissioner made under this chapter, or knowingly ob—
structs, hinders, or prevents the commissioner ™ agents or employees
from performing duties under this chapter, 1is guilty of a class A
misdemeanor; upon conviction, the person 1is punishable by imprisonment
under AS 12.55.135(a), or by & fire of not more than $10,000, or by
both. Each day that a violation continues constitutes a separate
offense.

Sec. 46.17.110. OTHER GOVERNMENT AGENCIES. (a) A municipal
corporation organised under AS 29 mar not regulate, supervise, 1In—
spect, or provide for the regulation, supervision, or inspection of a
dam 03: reservoir in this state, or provide for the construction,
mainteneiice, operation, or removal or abandonment of them, or limit
the 3*?e of a dam or reservoir or the amount of water that may be
stored 1in them, 1f 1its action would conflict with the powers and
duties vested 1in the commissioner. The comnissloner may enter into
cooperative agreements with municipal corporations and other otate and
federal agencies to effectuate Che purpose of this chapter.

(b) This chapter does not apply to a federally owned or operated
dam or reservoir.

(c) Nothing iIn this chapter affects the powers of the Department
of Environmental Conservation or the Department of Fish and Game.

Sec. 46.17.120. ACTION AGAINST STATE FOR DAMAGES. A person may

not bring an action against the state, the commissioner, or agents or

CSSB 95 (Rea) —4-
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employees of the state, for the recovery of damages caused by the par—
tial or total failure OF a dam or reservoir, or by the operation of a
dam or reservoir, or by an act or omission in connection with rmy of
the following:

(1) approval of the construction of a data or reservoir, or
approval of flood-handling plans dttring or after construction?

2 issuance or enforcement of orders relation to mainte—
nance or operation of the dam or reservoir?

(3) control or regulation of the dam or reservoir?

(4) measures tsken to protect agsinat failure of. the dam or
reservoir durir»g an emergency; or

(5) investigation? or 1inspections authorized under this
chapter.

Sec. 46.17.130. DUTIES OF OWNER. Nothing in this chapter re—
lieves an owner of a dare or reservoir of t.he duties or liabilities
incident to the ownership or operation of the dam or reservoir.

Sec. 46.17.900. DEFINITIONS. In this chapter, unless the con—
text I"cquires otherwise,

(1) "alterations™ or "repairs" means only those, alterations
or repairs that may directly affect the safety of the daai or reser—
voir, as determined by the commissioner?

(2) TMappurtenant works"™ 1includes structures such as spill—
ways. either in a dora or separate from it? N reservoir and its rim?
low level outlet works? and water conduits such as tunnels, pipelines,
or penstocks, whether running through the dam or through 1ts abut—
ments ?

(3) "dam™ includes any artificial barrier arid appurtenant
works that may impound or divert water and (A) that hoc or will have
an impounding capacit;/ at maximum water storage elevation of 50 acre-

-5- CSSB 95(Res)



10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

feet or Tore, or CB) that is or will be 10 feet or more in height
measured from the lowest elevation at the downstream toe of the arti-
f ieial barrier to the crest elevation of the barrier but: excluding snv
spillwayi

(A) "commissioner™ means the commissioner of natural re-
sources’5

(5) "enlargement™ means an alteration to an existing dam or
reservoir that vraises or 1is capable of raising the water storage
elevation of the water, or that increases the quantity of water
impounded by the dam or reservoir?

(6) "owner™ means r. person who owns, controls, operates,
maintains, manages, or proposes to construct a do® or reservoir, and
includes the following:

(A) the state and its agencies and political subdivi—
sions j

(1) a public utility} and

© the appointed cr authorised agents, employees,
lessees, receivers or trustees of any owner?

(7) "person"™ ban the meaning given in AS 01.10.060, and, in
addition, includes the state and 1its agencies andpolitical subdivi—
sions ;

(8? "reservolir" means a basin aopurtenunt: to a dam that may

impound water.

* Sec. 3. Thin Act takes sffeet immediately in accordance with AS 01.-

10.070(c).

CSSB 95 (Res) 6.



Introduced: 1/25/85
Preferred: Resources, Judiciary
and Finance

BY TIIE RULES COMMITTEE BY
HI THE SENATE REQUEST OF THE GOVERNOR

SENATE BILL HO. 95
Il THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to supervision of safety of dams and
reservoirs; and providing for an effective date."”
BE IT ENACTED BY TIIE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.56.800(a) is amended to read:

(2)A person commits the crime of making a false report if the
person knowingly

(1) gives false information to a peace officer with the
intent of implicating another in a crime;

(2) makes a false report to a peace officer that a crime
has occurred or 1is about to occur; [OR]

(3) makes a false report or gives a false alarm that a fire
or other 1incident dangerous to life or property calling for an emer—
gency response has occurred or 1is about to occur; or

(4) makes a false report to the Department of Natural
Resources concerning the condition of a dam or reservoir under AS 46.-
17.010 -- 46.17.140.

Sec. 2. AS 46 1is amended by adding a new chapter to read:
CHAPTER 17. SUPERVISION OF SAFETY OF DAMS AND RESERVOIRS.

Sec. 46.17.010. PURPOSE. It is the purpose of this chapter to
provide for the regulation, supervision, and periodic 1inspection by
the department of privately or state owned dams, reservoirs, and
appurtenant works 1in order to ensure that the design, construction,
enlargement, alteration, vrepair, maintenance, operation, and removal
of dams and reservoirs 1is consistent with the protection of life and

1 SB 95



property.

Sec. 46.17.020. ADMINISTRATION AND STAFFING. The supervision of
the safety of dams or reservoirs 1is the responsibility of the depart—
ment. The department shall employ a licensed and qualified engineer,
experienced in the design and construction of dams and reservoirs, and
other employees necessary for performing the duties outlined 1in this
chapter. The department may contract with engineering consultants not
employed by the state when necessary to assist in the performance of
its duties under this chapter.

Sec. 46.17.030. REGULATIONS AND ORDERS. The department shall
adopt regulations and 1issue orders necessary for carrying out the
provisions of this chapter.

Sec. 46.17.040. APPROVAL REQUIRED. (a) Except 1in the perfor—
mance of routine maintenance and operations not affecting structure
safety, no person may construct, enlarge, repair, alter, remove,
maintain, operate or abandon a bjun or reservoir without the approval
of the department.

(b) The owner of 4 dair. or reservoir that was constructed or was
In opex*ation before the effective date of this Act shall file an
application, with the department for the approval of the dam or reser—
voir, 1in accordance With regulations adopted by the department.

(©) Nothing 1in this chapter exempts an applicant under this
section from the requirements of other _statutes.

Sec. 46.17.050. INSPECTIONS. The department shall 1inspect at
least once every five years every dam and reservoir subjacc to this
chapter. Upon receipt of a written complaint alleging that the person
or property of the complainant 1if. endangered by the construction,
eulargetaent, repair, alteration, maintenance, or operation of a dam or

reservoir, the department shall physically inspect the dam or
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reservoir, unless the data, records, and inspection reports on file
with the department are adequate to determine that the complaint has
no foundation.

Sec. 46.17.060. ENTRY UPON PRIVATE PROPERTY. In taking any
actioxi under this chapter, the department®s agente* or employees maj*
enter the daa or reservoir premises as may be necessary.

Sec. 46.17.070. DETERMINING DANGER. In determining whether a
dam or vreservoir or proposed dan or reservoir constitutes or would
constitute & danger to life, or property» the department shall, at a
minimum, consider the possibility that the structural integrity of the
dam or reservoir might be endangered by overtopping, seepage, settle—
ment, erosion, cracking, earth movement, earthquakes, or the failure
of bulkheads, flashboards, gates, or conduits. IT the department
determines that the dam or reservoir 1is unsafe, 1t shall order the
owner to take ection the department considers necessary to ensure the
protection of life and property.

Sec. 46.17.080. INJUNCTION AND DAMAGES. With the assistance of
the attorney general, the department may seek an injunction and dam—
ages In the enforcement of its orders or the provisions of this chap—
ter.

Sec. 46.17.090. JUDICIAL REVIEW. A final action of the depart—
ment under this chapter is subject to judicial review as provided 1in
the Administrative Procedure Act, AS 44.62.

Sec. 46.17.100. VIOLATION OF THIS CHAPTER IS A MISDEMEANOR. A
person who knowingly violates a provision of this chapter, or knowing—
ly violates the tense of an approval, order, regulation, or require—
ment of the department made under this chapter, or knowingly ob-—
structs, hinders, or prevents the department®™s agents or employees

from performing duties under this chapter, 1is guilty of a class A

-3-



misdemeanor™* upon conviction, the portion in punishable by imprisonment
under AS 12,55. 135(a), or by a fine of not more than $10,000, or by
both. S&ch day that a violation continues constitutes a separate
offanso.

Sec. 4b, 17.110. OTHER GOVERNMENT AGENCIES. (@) A municipal
corporation organised under AS 29 may not regulate, supervise, iIn—
spect, or provide for the regulation, supervision,, or inspection of a
dam or reservoir in this state, or provide for the construction,
maintenance, operation, or removal or abandonment of th*&, or ltrait
the aise of A dan* or reservoir or the amount of water chat may be
stored in there, 1f 1its action would conflict with the powers and
duties vested 1in the department. The department may enter into co—
operative agreements with municipal corporations and other state and
federal agencies to effectuate the purpose of this chapter.

(b) This chapter does not apply to A federally owned or operated
data or reservoir.

(c) Nothing in this chapter affects the powers of the Department
of Environmental Conservation or the Department of Fish and Gams.

Sec. 46.17. 120. ACTION AGAINST STATE FOR DAMAGES. No person may
bring an action against the state, the department, or agence or em—
ployees of the state, for the recovery of damages caused by the par—
tial or total failure of a dam or reservoir, or by the operation of a
dam or reservoir, or by an act or omission 1in connection with any of
the followingi

(1) approval of the construction of a daw or reservoir, or
approval of flood-handling plans during or after constrm "ion;

(2) i1ssuance or enforcement of orders relating to mainte—
nance or operation of the dam or reservoir;

(3) control or regulation of the dam or reservoir;
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(4) measures taken to protect against failure of the dam or
reservoir during art emergency! or

5) investigations or inspections authorised under this
chapter.

Sec. 46.17.130. DUTIES OF OWNER. Nothing 1i1n this chapter re—
lieves an owner of a dam or reservoir of the duties or liabilities
incident to the ownership or operation of the dam or reservoir.

Sec. 46.17.900. DEFINITIONS. In this chapter, unless the con—
text requires otherwise,

(1) =alterations®™® or ""repairs””means only those alterations
or repairs which may directly affect the safety of the dam or reser—
voir, as determined by the department!

(2 "appurtenant works" includes structures such as
spillw&ya, either in a dam or separate from its a reservoir and its
rimj lew level outlet worksj and water conduits such as tunnels,
pipelines, or penstocks, whether running through the dam or through
its abutments!

(3 "dam™ includes any artificial barrier and appurtenant
works which way impound cr divert water and (A) which has or will have
an 1mpounding capacity at maximum water storage elevation of 50 acre-
feet or more, or <B) which 1s or will be 10 feet or more 1iIn height
measured from the lowest elevation at the downstream toe of the arti—
ficial barrier to the crest elevation of the barrier but excluding any
spillway!

(4) "department” means the Department of Natural Resources;

(5) "enlargement”’means an alteration to an existing darn or
reservoir which raises or 1is capable of raising the water storage
elevation of Che water, or which increases the quantity of water
impounded by the dam or reservoir;

-5-



(6) "owner"™ means a person who owns, controls, operates,
maintains, manages, or proposes toconstruct A dam or reservoir, and
includes the following:

(A) the state and 1its agencies and political subdivi—
sions j

(3 a public utility} and

(C) the appointed or authorised agents, employees,
lessees, receivers or trustees of any ownerj

(7) "person™ means the same as in AS 01.10c060, and, 1in
addition, includes the state, and 1ts agencies and political subdivi—
sions }

3) "reservoir” means any basin appurtenant to a dam, w
may impound water.

Esec. 3. This Act takes effect immediately in accordance with AS 01.-
10.070(c).
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January 24, 1985

The Honorable Don Bennett
President of the Senate
Alaska State Legislature
Pouch V

Juneau, AK 99811

Dear Senator Bennett:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, | am transmitting a bill relating to dam
safety. The bill comes as a result of the Alaska Water
Resources Board resolution 84-4, dated March 14, 1984,

recommending vreview of the existing statutory authority
under which dams in the state are regulated by the Depart—
ment of Natural Resources, division of land and water man—
agement .

Currently there are 175 dams on Alaska®"s dam 1inventory.

In 1981 the U.S. Department of the Army, Corps of Engi—
neers, ended its dam safety program for non-feaeral dams

in Alaska. There are but 20 federal dams in Alaska. The
remaining dams are covered under a minimal dam safety pro-—
gram the Department of Natural Resources, division of land
and water management, established through regulations.

The department adopted 11 AAC 93 under a provision of the
Alaska Water Use Act, at AS 46.15.080, which gives the
commissioner authority to regulate water diversions.

About half of the 50 states have enacted specific dam
safety legislation, but most of these states did so in
response to dam failures resulting 1in loss of life and
extensive property damage. Clearly it would be advanta-—
geous for Alaska to have a well-founded, comprehensive dam
safety statutory scheme and program in effect to prevent
such tragedies from occurring here. The attached bill 1is
based on the Model Law for State Supervision of Safety of
Dams and Reservoirs drafted by the United States Committee

on Large Dams of the International Commission on Large
Dams.

Section 2 contains the body of the bill, which creates a
new chapter 17 for AS 46. New AS 46.17.010 Tfirst states
the purpose of the chapter. It then makes the supervision
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of safety of dams and reservoirs the responsibility of the
Department of Natural Resources, which is directed to em—
ploy a qualified engineer experienced 1in the design and
construction of dams and reservoirs to direct the dam
safety program. A newAS 46.17.040 would make it unlawful
for anyone to construct, enlarge, repair, alter, remove,
maintain, operate or abandon any dam or reservoir, as
defined in the bill, except upon application to and ap-—
proval of the department. To ensure that dams and reser—
voirs remain safe once constructed, the department is di—
rected in a new AS 46.17.050 to inspect dams and reser—
voirs covered under the bill at least once every five
years. To ensure that it can make adequate 1inspections,
the department is given authority to enter the private
property on which the dam or reservoir is located as might
be necessary to make the inspection. In addition, the
department 1is allowed in a new AS 46.17.110 to enter 1into *
cooperative management agreements with municipal corpora—
tions and other state andfederal agencies to effectuate

its responsibilities under the bill. To ensure that the
state"s action 1in inspecting and regulating the operation
of dams or reservoirs does not shift the liability of the

private owner to the state for loss of life or property
damage due to the dam®s or reservoir"s failure,
AS 46.17.120 bars any action against the state based on
any purported act or omission of a state agent or employee
connected with the dam safety program.

Section 1 of the bill amends AS 11.56.800(a), dealing with
the crime of making a false report. A new paragraph (4)
will make it a crime to file a false report with the
Department of Natural Resources concerning the condition
of a dam or reservoir. Additional criminal sanctions are
also contained in sec. 2 of the bill in a new
AS 46.17.100, which would make it a class A misdemeanor to
violate any provision of AS 46.17 or lawful order the
department issues under AS 46.17.

Given the 1importance of a good dam safety program to the
citizens of Alaska, | urge your favorable action on this
measure.

Sincerely

Bill Sheffield
Governor
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Introduced: 1/25/85
Referred: Resources, Judiciary
and Finance

BY THE RULES COMMITTEE BY
IN THE SENATE REQUEST OF THE GOVERNOR

SENATE BILL NO. 95
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to supervision of safety " dams and
reservoirs; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.56.800(a) is amended to read:

(a) A person commits the crime of making a false report if
person knowingly

(¢D) gives false information to a peace officer with the
intent of implicating another in a crime;

(2) makes a false report to a peace officer that a crime
has occurred or is about to occur; [OR]

(3) makes a false report or gives a false alarm that a fire
or other incident dangerous to life or propex-ty calling for an emer—
gency response has occurred or is about to occur; or

4) makes a false report to the Department of Natural
Resonrces concerning the condition of a dain or reservoir under AS 46.-
17.010 -- 46. 17.140.

« Sec. 2. AS 46 is amended by adding a new chapter to read:
CHAPTER 17. SUPERVISION OF SAFETY OF DAMS AND RESERVOIRS.

Sec. 46.17.010. PURPOSE. It is the purpose of this chapter to
provide for the regulation, supervision, and periodic inspection by
the department of privately or state owned danms, reservoirs, and
appurtenant works in order to ensure that the design, construction,
enlargement, alteration, repair, maintenance, operation, and removal

of dams and reservoirs 1is consistent with the protection of life and

-1- SB 95
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property.

Sec. 46.17.020. ADMINISTRATION AND STAFFING. The supervision of
the safety of dams or reservoirs is the responsibility of the depart-
ment. The department shall employ a licensed and qualified engineer,
experienced in the design and construction of dams and reservoirs, and
other employees necessary for performing the duties outlined in this
chapter. The department may contract with engineering consultants not
employed by the state when necessary to assist in the performance of
its duties under this chapter.

Sec. 46.17.030. REGULATIONS AND ORDERS. The department shall
adopt regulations and issue orders necessary for carrying out the
provisions of this chapter.

Sec. 46.17.040. APPROVAL REQUIRED. (a) Except in the perfor-
mance of routine maintenance and operations not affecting structure
safety, no person may construct, enlarge, repair, alter, remove,
maintain, operate or abandon a dam or reservoir without the approval
of the department.

(b) The owner of a dam or reservoir that was constructed or was
in operation before the effective date of this Act shall file an
application with the department for the approval of the dam or reser-
voir, 1In accordance with regulations adopted by the department.

(c) Nothing in this chapter exempts an applicant wunder this
section from the requirements of other statutes.

Sec. 46.17.050. INSPECTIONS. The department shall inspect at
least once every five years every dam and reservoir subject to this
chapter. Upon receipt of a written complaint alleging that the person
or property of the complainant is endangered by the —construction,
enlargement, repair, alteration, maintenance, or operation of a dam or

reservoir, the department shall physically inspect the dam or
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reservoir, unless the data, records, and inspection reports on file
with the department are adequate to determine that the complaint has
no foundation.

Sec. 46.17.060. ENTRY UPON PRIVATE PROPERTY. In taking any
action under this chapter, the department"s agents or employees may
enter the dam or reservoir premises as may be necessary.

Sec. 46.17.070. DETERMINING DANGER. In determining whether a
dam or reservoir or proposed dam or reservoir constitutes or would
constitute a danger to life or property, the department shall, at a
minimum, consider the possibility that the structural integrity of the
dam or reservoir might be endangered by ovei®"topping, seepage, settle-
ment, erosion, cracking, earth movement, earthquakes, or the failure
of bulkheads, flashboards, gates, or conduits. If the department
determines that the dam or reservoir 1is unsafe, it shall order the
owner to take action the department considers necessary to ensure the
protection of life and property.

Sec. 46.17.080. INJUNCTION AND DAMAGES. With the assistance of
the attorney general, the department may seek an injunction and dam-
ages in the enforcement of its orders or the provisions of this chap-
ter.

Sec. 46.17.090. JUDICIAL REVIEW. A final action of the depart-
ment under this chapter is subject t:o judicial review as provided in
the Administrative Procedure Act, AS 44.62.

Sec. 46.17.100. VIOLATION OF THIS CHAPTER IS A MISDEMEANOR. A
person who knowingly violates a provision of this chapter, or ltnowing-
ly violates the terms of an approval, order, regulation, or require-
ment of the department made wunder this <chapter, or knowingly ob-
structs, hinders, or prevents the department"s agents or employees

from performing duties under this chapter, is guilty of a «class A
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misdemeanor; upon conviction, the person is punishable by imprisonment

under AS 12.55.135(a), or by a fine of not more than $10,000, or by

both. Each day that a violation continues constitutes a separate
offense.

Sec. 46.17.110. OTHER GOVERNMENT AGENCIES. (a) A municipal
corporation organised under AS 29 may not regulate, supervise, in—

spect, or provide for the regulation, supervision, or inspection of a
dam or reservoir in this state, or provide for the construction,

maintenance, operation, or removal or abandonment of them, or limit
the size of a dam or reservoir or the amount of water that may be
stored in them, if its action would conflict with the powers and
duties vested in the department. The department may enter into co-—
operative agreements with municipal corporations and other state and
federal agencies to effectuate the pu-pose of this chapter.

(b) This chapter does not apply to a federally owned or operated
dam or reservoir.

(c) Nothing in this chapter affects the powers of the Department
of Environmental Conservation or the Department of Fish and Game.

Sec. 46.17.120. ACTION AGAINST STATE FOR DAMAGES. No person may
bring an action against the state, the department, or agents or em-—
ployees of the state, for the recovery of damages caused by the pax*-
tial or total failure of a dam or reservoir, or by the operation of a
dam or reservoir, or by an act or omission in connection with any of
the following:

(1) approval of the construction of a dam or reservoir, or
approval of flood-handling plans during or after construction;

(2) issuance or enforcement of orders relating to mainte-—
nance or operation of the dam or reservoir.

(3) control or regulation of the dam or reservoir;

—4-
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(A) measures taken to protect against failure of the dam or
reservoir during an emergency; or

(5) investigations or inspections authorized under this
chapter.

Sec. 46.17.130. DUTIES OF OWNER. Nothing in this chapter re-
lieves an owner of a dam or reservoir of theduties or liabilities
incident to the ownership or operation of the dam or reservoir.

Sec. 46.17.900. DEFINITIONS. In this chapter, unless the con-
text requires otherwise,

(€D) "alterations"” or "repairs" means only those alterations
or repairs which may directly affect thesafety of the dam or reser-
voir, as determined by the department;

(2) "appurtenant works" includes structures such as
spillways, either in a dam or separate from it; a reservoir and its
rim; low level outlet works; andwater conduits such as tunnels,
pipelines, or penstocks, whether running through the dam or through
its abutments;

3) "dam" includes any artificial barrier and appurtenant
works which may impound or divert water and (A)which has orwill have
an impounding capacity at maximum water storage elevation of50 acre-
feet or more, or (B) which is or will be 10 feet or more in height
measured from the lowest elevation at the downstream toe of the arti-

ficial barrier to the crest elevation of the barrier but excluding any

spillway;
4) "department" means the Department of Natural Resources;
(5) "enlargement”™ means an alteration to an existing dam or
reservoir which raises or is capable of raising the water storage
elevation of the water, or which increases the quantity of water

impounded by the dam or reservoir;

-5- SB 95
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(6) "owner"™ means a person who owns, controls, operates,
maintains, manages, oOr proposestoconstruct a dam orreservoir, and
includes the following:

(A) the state and its agencies and political subdivi-

sions;
(B) a public utilitj-; and
(C) the appointed or authorized agents, employees,
lessees, receivers or trustees of anyowner;
(7) "person"™ means the same as in AS 01,10.060, and, in
addition, includes the state and itsagencies and politicalsubdivi-

sions;
(8) "reservoir"™ means any basin appurtenant to a dam, which
may impound water,
* Sec. 3. This Act takes effect immediately in accordance with AS 01.-

10.070(c).

SB 95 -6-
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Sec. 46.17.020. AL MINISTRATION AND STAFFING. The supervision of
the safety of dams or r"*.ervoirs 1is the responsibility of the commis-
sioner. The commissioner shall employ a licensed and qualified engi «
neer, experienced in the design and construction of dams and reser-
voirs, and other employees necessary for performing the duties out-
lined in this chapter. The commissioner may contract with engineering
consultants not employed by the state when necessary to assist in the
performance of its duties under this chapter.

Sec. 46.17.030. REGULATIONS AND ORDERS. The commissioner shall
a *opt regulations and issue orders necessary Tfor carrying out the
provisions of this chapter.

Sec. 46.17.040. APPROVAL REQUIRED. (a) Except in the perfor-
mance of routine maintenance and operations not affecting structure
safety, a person may not construct, enlarge, repair, alter, remove,
maintain, operate or abandon a dam or reservoir without the approval
of the commissioner.

(b) The commissioner shall adopt regulations under AS 46.17.030
to establish minimum safety standards for specified <classes of low
hazard dams up to 20 feet high, including mining dams. Dams in these
classes constructed to the minimum standards do not require separate
prior approval.

(c) The owner of a dam or reservoir that was constructed or was
in operation before the effective date of this Act shall file an
application with the commissioner for the approval of the dam or
reservoir, 1in accordance with regulations adopted by the commissioner.

(d) Nothing 1in this chapter exempts an applicant under this
section from the requirements of other statutes.

Sec. 46.17.050. INSPECTIONS. The commissioner shall inspect at

CSSD 95(Res) -2-
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least once every five years every dam and reservoir subject to this
chapter. Upon receipt of a written complaint alleging that the person
or property of the complainant is endangered by the construction,
enlargement, repair, alteration, maintenance, or operation of a dam or
reserve ".r, the commissioner shall physically inspect the dam or reser-
voir, unless the data, records, and inspection reports on file with
the commissioner are adequate to determine that the complaint has no
foundation.

Sec. A6.17.060. ENTRY UPON PRIVATE PROPERTY. In taking an
action under this chapter the commissioner, after giving two weeks"
written notice to the owner, may enter the dam or reservoir premises
as necessary for inspection purposes. If the commissioner has reason
to believe the dam or reservoir may be unsafe or presents an imminent
threat to life or property, the commissioner may enter the dam or
reservoir premises Without notice.

Sec. A6.17.070, DETERMINING DANGER. In determining whether a
dam or reservoir or proposed dam or reservoir constitutes or would
constitute a danger to life or property, the commissioner shall, at a
minimum, consider the possibility that the structural integrity of the
dam or reservoir might be endangered by overtopping, seepage, settle-
ment, erosion, cracking, earth movement, earthquakes, or the failure
of bulkheads, flashboards, gates, or conduits. If the commissioner
determines that the dam or reservoir is unsafe, it shall order the
owner to take action the commissioner considers necessary to ensure
the protection of life and property.

Sec. A6.17.080. INJUNCTION AND DAMAGES. With the assistance of
the attorney general, the commissioner may see.c an injunction and dam-
ages in the enforcement of the commissioner®s orders or the provisions

of this chapter.

-3- CSSB 95(Res )
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Sec. 46.17.090. JUDICIAL REVIEW.

nnimit" iimeg- NIl §...

\%

A final action of the commis-

sioner under this chapter is subject to judicial review as provided in

the Administrative Procedure Act,

AS 44.62.

Sec. 46.17.100. VIOLATION OF THIS CHAPTER IS A MISDEMEANOR. A

person who knowingly violates a provision of this chapter, or knowing-

ly violates the terms of an approval,

ment of the commissioner made under this

regulation, or require-

chapter, or knowingly ob-

structs, hinders, or prevents the commissioner®s agents or employees

from performing duties under this chapter,

misdemeanor; upon conviction,

the person

guilty of a class A

is punishable by imprisonment

under AS 12.55.135(a), or by a fine of not more than $10,000, or by

both. Each day that a violation

offense.

Sec. 46.17.110. OTHER GOVERNMENT AGENCIES.
corporation organised under AS 29 may

spect, or provide for the regulation,

dam or reservoir in this state,

maintenance, operation, or removal

the size of a dam or reservoir or the

stored in them, if its action

would

duties vested in the commissioner.

cooperative agreements with municipal

continues

regulate,

constitutes a separate

(a) A  municipal

supervise, in*

supervision, or inspection of a

for the construction,

abandonment of them, or limit

of water that may be

with the powers and

The commissioner may enter into

corporations and other state and

federal agencies to effectuate the purpose of this chapter.

(b) This chapter does not apply to a federally owned or operated

dam or reservoir.

(c) Nothing in this chapter affects the powers of the Department

of Environmental Conservation or the Department of Fish and Game.

Sec. 46.17.120. ACTION AGAINST STATE FOR DAMAGES. A person may

net bring an action against the state,

CSSB 95 (Res)
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employees of the state, for the recovery of damages caused by the par—
tial or total failure of a dam or reservoir, or by the operation of a
dam or reservoir, or by an act or omission in connection with any of
the following:

(1) approval of the construction of a dam or reservoir, or
approval of flood-handling plans during or after construction;

(2) 1issuance or enforcement of orders relating to mainte—
nance or operation of the dam or reservoir;

(3) control or regulation of the dam or reservoir;

(4) measures taken to protect against failure of the dam or
reservoir during an emergency; or

(5) 1investigations or inspections authorized under this
chapter.

Sec. 46.17.130. DUTIES OF OWNER. Nothing in this chapter re—
lieves an owner of a dam or reservoir of the duties or liabilities
incident to the ownership or operation of the dam or reservoir.

Sec. 46.17.900. DEFINITIONS. In this chapter, unless the con—
text requires otherwise,

(1) "alterations" or "repairs" means only those alterations
or repair"s that may directly affect the safety of the dam or reser—
voir, as determined by the commissioner;

(2) "appurtenant works" includes structures such as spill—
ways, either in a dam or separate from it; a reservoir and its rim;
low level outlet works; and water conduits such as tunnels, pipelines,
or penstocks, whether running through the dam or through its abut-—
ments ;

(3) "dam"™ includes any artificial barrier and appurtenant
works that may impound or divert water and (A) that has or will have

an impounding capacity at maximum water storage elevation of 50 acre-

-5- CSSB 95(Res)



feet or more, or (B) that is or will be 10 feet or more in height
measured from the lowest elevation at the downstream toe of the arti-—
ficial barrier to the crest elevation of the barrier but excluding any
spillway;

(4) "commissioner" means the commissioner of natural re—
sources ;

(5) "enlargement”™ means an alteration to an existing dam or
reservoir that raises or is capable of raising the water storage
elevation of the water, or that increases the quantity of water
impounded by the dam or reservoir;

(6) "owner"™ means a person who owns, controls, operates,
maintains, manages, or proposes to construct a dam or reservoir, and
includes the following:

(A) the state and its agencies and political subdivi —
sions ;

(B) a public utility; and

(C) the appointed or authorized agents, employees,
lessees, receivers or trustees of any owner;

(@) "person" has the meaning given in AS 01.10.060, and, 1in
addition, includes the state and its agencies and political subdivi —
sions ;

(8) "reservoir" means a basin appurtenant to a dam that may
impound water.

* Sec. 3. This Act takes effect immediately 1in accordance with AS 01.-

10.070(c) .
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Of fp.red: 2/28/86
Referred: Finance

Original sponsor: Rules/Governor

IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 95 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to supervision of safety of dams and

BE

reservoirs; and providing for an effective date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

Section 1. AS 11.56.800(a) 1is amended to read:

(a) A person commits the crime of making a false report if the
person knowingly

(1) gives false information to a peace officer with the
intent of implicating another in a crime;

(2) makes a false report toa peace officer that a crime
has occurred or is about t occur; [OR]

(3) makes a false report or gives a false alarm that a fire
or other incident dangerous to life or property calling for an emer-
gency response has occurred or is about to occur; or

(4) makes a falsereport to the Department of Natural
Resoui~ces concerning the condition of a dam or reservoir under AS 46.-
17.

Sec. 2. AS 46 1is amended by adding a new chapter to read:

CHAPTER 17. SUPERVISION OF SAFETY OF DAMS AND RESERVOIRS.

Sec. 46.17.010. PURPOSE. It is the purpose cf this chapter to
provide for the regulation, supervision, and periodic inspection by
t** comm-issioner of privately or state owned dams, reservoirs, and
appurtenant works 1in order to ensure that the design, construction,
enlargement, alteration, repair, maintenance, operation, and removal

of dams and reservoirs 1is consistent with the protection of life and

-1- CSSB 95(Jud)
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property.

Sec. 46.17.020. ADMINISTRATION AND STAFFING. The supervision of
the safety of dams or reservoirs is the responsibility of the commis-
sioner. The commissioner shall employ a licensed and qualified engi-
neer, experienced in the design and construction of dams and reser-
voirs, and other employees necessary for performing the duties out-
lined in this chapter. The commissioner may contract with engineering
consultants not employed by the state when necessary to assist in the
performance of duties under this chapter.

Sec. 46.17.030. REGULATIONS AND ORDERS. The commissioner shall
adopt regulations and issue orders necessary for carrying out the
provisions of this chapter.

Sec. 46.17.040. APPROVAL REQUIRED. (a) Except in the perfor-
mance of routine maintenance and operations not affecting structure
safety, aperson may not construct, enlarge, repair, alter, remove,
maintain, operate or abandon a dam or reservoir without the approval
of the commissioner.

(b) The owner of a dam or reservoir that was constructed or was
in operation before the effective date of this Act shall file an
application with the commissioner for the approval of the dam or
reservoir, 1in accordance with regulations adopted by the commissioner.

(c) This chapter does not exempt an applicant under this section
from the requirements of other statutes.

Sec. 46.17.050. INSPECTIONS. At least once every five years,
the commissioner shall inspect every dam and reservoir subject to this
chapter. The commissioner may inspect a dam or reservoir more fre-
quently than every five years to protect public safety.

Sec. 46.17.060. ENTRY UPON PRIVATE PROPERTY. In taking an

action under this chapter, the commissioner, after giving two weeks"

CSSB 95(Jud) -2-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

written notice and being refused the right of entry, may seek a search
warrant to allow inspection of a dam or reservoir. The commissioner,
after being refused inspection of drawings, operational records, or
other information concerning a dam or reservoir, may seek an adminis-
trative subpoena compelling production of the drawings, operational
records, or other information. If the commissioner has reason to
believe the t"ain or reservoir may be unsafe or presents an imminent
threat to life or property, the commissioner may enter the dam or
reservoir premises without notice.

Sec. 46.17.070. DETERMINING DANGER. In determining whether a
dam or reservoir or proposed dam or reservoir constitutes or would
constitute a danger to life or property, the commissioner shall, at a
minimum, consider the possibility that the structural integrity of the
dam or reservoir might be endangered by overtopping, seepage, settle-
ment, erosion, cracking, earth movement, earthquakes, or the failure
of bulkheads, flashboards, gates, or conduits. Upon determining that
the dam or reservoir is unsafe, the commissioner shall order the owner
to Lake action the commissioner considers necessary to ensure the
protection of life and property.

Sec. 46.17.080. INJUNCTION AND DAMAGES. With the assistance of
the attorney general, the commissioner may seek an injunction and dam-
ages in the enforcement of the commissionerls orders or the provisions
of this chapter.

Sec. 46.17.090. JUDICIAL REVIEW. A final action of the commis-
sioner under this chapter is subject to judicial review as provided 1in
the Administrative Procedure Act (AS 44.62).

Sec. 46.17.100. VIOLATION OF THIS CHAPTER IS A MISDEMEANOR. A
person who knowingly violates a provision of this chapter, or knowing-

ly violates the terms of an approval, order, regulation, or
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requirement of the commissioner made under this chapter, or knowingly
obstructs, hinders, or prevents the commissioner®s agents or employees
from performing duties under this chapter, 1is guilty of a class A
misdemeanor; upon conviction, the person is punishable by imprisonment
under AS 12.55.135(a), or by a fine of not more than $10,000, or by
both. Each day that a violation continues constitutes a separate
offense.

Sec. 46.17.110. OTHER GOVERNMENT AGENCIES. (a) A municipality
organized under AS 29 may not regulate, supervise, 1inspect, or provide
for the regulation, supervision, or inspection of a dam or reservoir
in this state, or provide for the construction, maintenance, opera-
tion, or removal or abandonment of them, or limit the size of a dam or
reservoir or the amount of water that may be stored in them, if its
action would conflict with the powers and duties vested in the commis-
sioner. The commissioner may enter into cooperative agreements with
municipalities and other state and federal agencies to carry out the
purpose of this chapter.

(b) This chapter does not apply to a federally owned or operated
dam or reservoir.

(c) This chapter does not affect the powers of the Department of
Environmental Conservation or the Department of Fish and Game.

Sec. 46.17.120. ACTION AGAINST STrtTE FOR DAMAGES. () Except
as provided in (b) of this section, a person may not bring an action
against the state, the commissioner, or agents or employees of the
state, for the recovery of damages caused by the partial or total
failure of a dam or reservoir, or by the operation of a dam or reser-
voir, or by an act or omission in connection with any of the follow-
ing:

(1) approval of the construction of a dam or reservoir, or

CSSB 95(Jud) -4-
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approval of flood-handling plans during or after construction;

(2) issuance or enforcement of orders relating to mainte-
nance or operation of the dam or reservoir;

(3) control or regulation of the dam or reservoir;

(4) measures taken to protect against failure of the dam or
reservoir during an emergency; or

(5) investigations or inspections authorized under this
chapter.

(b) A person may bring an action against the state for the
recovery of damages caused by an action undertaken by a dam owner that
was negligently ordered by the state over the owner®s objection.

Sec. 46.17.130. DUTIES OF OWNER. This chapter does not relieve
an owner of a dam or reservoir of the duties or liabilities incident
to the ownership or operation of the dam or reservoir.

Sec. 46.17.900. DEFINITIONS. In this chapter, unless the con-
text requires otherwise,

(¢D) "alterations"” or "repairs" means only those alterations
or repairs that may directly affect the safety of the dam or reser-
voir, as determined by the commissioner;

(2) "appurtenant works"™ includes structures such as spill-
ways, either in a dam or separate from it; a reservoir and 1its rim;
low level outlet works; and water conduits such as tunnels, pipelines,
or penstocks, whether running through the dam or through 1its abut-
ments;

(3) "commissioner" means the commissioner of natural re-
sources;

(4) "dam" includes any artificial barrier and appurtenant
works that may impound or divert water and that

(A) has or will have an impounding capacity at maximum
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water storage elevation of 50 acre-feet and isat least 10 feet
in height measured from the lowest point ateither toe of the dam
to th <crest of the dam;
(B) is at least 20 feet in height measured from the
lowest point at either toe of the dam to the crest of the dam; or
©) poses a threat to lives and property as determined
positively by the commissioner;

(5) "enlargement™ means an alteration to an existing dam or
reservoir that raises or is capable of raising the water storage
elevation of the water, or that increases the quantity of water im-
pounded by the dam or reservoir;

(6) "owner"™ means a person who owns, controls, operates,
maintains, manages, or proposes to construct a dam or reservoir, and
includes the following:

(A) the state and its agencies and political subdivi-
sions;

(B) a public utility; and

©) the appointed or authorised agents, employees,
lessees, receivers or trustees of any owner;

(7) "person" has the meaning given in AS 01.10.060, and, 1in
addition, 1includes the state and its agencies and political subdivi-
sions;

(8) "reservoir" means a basin appurtenant to a dam that may

impound water.

* Sec. 3. This Act takes effect immediately in accordance with AS 01.-

10.070(c).
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