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I n v i t a t i o n a l  W o r k  S e s s i o n  
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M e e t i n g  c a l l e d  to o r d e r  b y  S e n a t o r  Rodey.
A t t e n d a n c e  at m e e t i i g :  S e n a t o r  F a i k s ,  S e n a t o r  H a l f o r d ,
S e n a t o r  Ke l l y ,  S e n a t o r  Zie g l e r .  S e n a t o r  Rodey, Chair.

S e n a t o r  Rodey: W e  w i l l  be  t a k i n g  u p  S e n a t e  B i l l  44. T h e
C o m m i t t e e  has d i s c u s s e d  the b i ll. M a n y  of the p e o p l e  
h e r e  are q u i t e  f a m i l i a r  w i t h  t h e  b i ll. T h e  b i l l  has 
b e e n  d i s c u s s e d  in C o m m i t t e e  a n d  w e  d i s c u s s e d  it 
t o t a l l y .  W e  have, f o r t u n a t e l y ,  s e v e r a l  p e o p l e  w i t h  us 
today. P e r h a p s  the f i r s t  t h i n g  to do  is to c a l l  Mr.
D o n  Buck, to t a k e  the w i t n e s s  chair.

S e n a t o r  Faiks: Mr. C h a i r m a n ,  b e c a u s e  of  a c o n f l i c t  in the
S e n a t e  F i n a n c e ,  I a m  g o i n g  to h a v e  to l eave the 
c o m m i t t e e  r i g h t  now, b u t  I p r o m i s e  to be  in on the n e x t  
one.

S e n a t o r  Rodey: I k n o w  t h a t  y o u  h a v e  to t a k e  ca r e  of o u r
mon e y .  W h a t  l i t t l e  w e  h a v e  left. T h a n k  you Se n a t o r .  
Mr. B u c k  y o u  h a v e  t h e  floor, sir.

(012)
D o n  Buck: M a y  I s u g g e s t  p e r h a p s  t h a t  Mr. M c N a l l  c o u l d  join

us  a n d  w e  c o u l d  h a v e  an i n t e r c h a n g e .

S e n a t o r  Rodey: G o o d  s u g g e s t i o n .  Mr. M c N a l l  w o u l d  you
p l e a s e .  I w o u l d  like to p o i n t  o u t  to the c o m m i t t e e  
t h a t  Mr. M c N a l l  is an  A n c h o r a g e  a t t o r n e y  w h o  has 
c o n s i d e r a b l e  e x p e r i e n c e  w i t h  th i s  a r e a  of law, s u c h  as 
it is in t h e  A l a s k a  S t a t u t e s .  Mr. B u c k  is a v e r y  w e l l  
k n o w n  a t t o r n e y  n a t i o n a l l y  in th i s  f i e l d  a n d  h e a d s  the 
B a r  A s s o c i a t i o n  C o m m i t t e e  in t h i s  area. I d e n t i f y  b o t h  
y o u r s e l v e s  for t h e  record.

(021)

D o n  Buck: M y  n a m e  is G u r d o n  Buck. I ' m  w i t h  the lav/ f i r m  of
R o b i n s o n  & C o l e  in H a r t f o r d ,  C o n n e c t i c u t .  I ' m  a 
l a w yer. I ' m  a l s o  a R e a l t o r .  A s  a b a c k g r o u n d ,  I've 
a l s o  b e e n  a d e v e l o p e r .  I ' m  a l s o  p r e s e n t l y  the 
v i c e - c h a i r m a n  o f  the C o m m i t t e e  on C o n d o m i n i u m s ,  
C o o p e r a t i v e s  a n d  H o m e - o w n e r s  A s s o c i a t i o n s  of the 
A m e r i c a n  B a r  A s s o c i a t i o n .  I ' m  a T r u s t e e  of C o m m u n i t y  
A s s o c i a t i o n s  I n s t i t u t e  a n d  p r o f e s s i o n a l l y  I v,rite 
d o c u m e n t s  for c o m m o n  i n t e r e s t  c o m m u n i t i e s  in 
C o n n e c t i c u t  a n d  u n d e r t a k e  the r e p r e s e n t a t i o n  of 
d e v e l o p e r s ,  a l t h o u g h  I do h a v e  m u n i c i p a l i t i e s  a n d



a s s o c i a t i o n s  as c l i e n t s  in t h e  c o m m o n  i n t e r e s t  
c o m m u n i t y  field.

B i l l  M c N a l l :  M y  n a m e  is B i l l  M c N a l l .  I'm a t t o r n e y  th a t
d o e s  a lot of  a s s o c i a t i o n  w o rk. I w o r k  w i t h  some 
b r o k e r s ,  s o m e  d e v e l o p e r s .  I ' m  p r e s i d e n t  o f  the A l a s k a  
C h a p t e r  o f  C o m m u n i t y  A s s o c i a t i o n  I n s t i t u t e .

Rodey: Mr. B u c k  c o u l d  y o u  g i v e  us k i n d  o f  a b r i e f  s t a t e m e n t
o f  w h y  y o u ' r e  f a m i l i a r  w i t h  the A l a s k a  law and g i v e  the 
c o m m i t t e e ,  as w e l l  as t h e  o t h e r  g r o u p  that is here, 
y o u r  i d e a  vhy it is i m p o r t a n t  t h a t  w e  a d o p t  this p i e c e  
o f  l e g i s l a t i o n .

Mr. Buck: C e r t a i n l y ,  th i s  is a b a r e l y  m o d i f i e d  v e r s i o n  of
the Conanon I n t e r e s t  O w n e r s h i p  A c t  w h i c h  w a s  p a s s e d  in 
1982, by t h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  on 
U n i f o r m  S t a t e  Laws. UC I O A ,  as it is c a l l e d ,  is a 
c o m b i n e d  a c t  c o m b i n i n g  t h e  p r o v i s i o n s  of  the U n i f o r m  
C o n d o m i n i u m  A c t  ( o r i g i n a l l y  p a s s e d  in 1977, and 
m o d i f i e d  in 1980), the U n i f o r m  P l a n n e d  C o m m u n i t y  A c t  
p a s s e d  by the C o m m i s s i o n e r s  in 1980, a n d  the M o d e l  R e a l  
E s t a t e  C o o p e r a t i v e  A c t  p a s s e d  in 1981. T h e y  p u s h e d  t h e m  
a l l  t o g e t h e r  i n  1982 as a s i n g l e  a c t  w h i c h  c o v e r s  
c o n d o m i n i u m s ,  c o o p e r a t i v e s  a n d  a n y  c o m m o n  i n t e r e s t  
c o m m u n i t y  w h i c h  is n o t  a c o n d o m i n i u m  o r  c o o p e r a t i v e ,  
w h i c h  is c a l l e d  a p l a n n e d  c o m m u n i t y  u n d e r  the act.

T h e  p u r p o s e  o f  the b i l l  is to s u p p l a n t  the A l a s k a  
H o r i z o n t a l  P r o p e r t i e s  A c t  as to c o n d o m i n i u m s  d e c l a r e d  
e f f e c t i v e  a f t e r  the Act, w h i c h  is J a n u a r y  1, ^986. It 
a l s o  a p p l i e s  t h e  s a m e  s t a t u t o r y  f r a m e w o r k  of 
c o n d o m i n i u m s  to  c o o p e r a t i v e s  a n d  p l a n n e d  u n i t  
d e v e l o p m e n t s  or  c l u s t e r  h o u s i n g ,  a n d  e v e r y  o t h e r  form 
of c o m m o n  i n t e r e s t  c o m m u n i t y .  T h e  c e n t r a l  p r o v i s i o n  of  
the A c t  is the d e f i n i t i o n  o f  c o m m o n  i n t e r e s t  c o m m u n i t y  
In short, it is a c o m m u n i t y  w h e r e b y  the o w n e r s h i p  of a 
u n i t  m a n d a t e s  t h e  p a y m e n t  o f  m a i n t e n a n c e  a s s e s s m e n t s  
for p r o p e r t y  o t h e r  t h a n  a u n it. A  u n i t  is d e f i n e d  as a 
p a r c e l  o r  p h y s i c a l  d i v i s i o n  of  land. It coul 1 be: a 
lot, it c o u l d  b e  a m a r i n a  slip, it c o u l d  be a s t a ble, 
it c o u l d  b e  a n  a p a r t m e n t ,  a b u i l d i n g ,  a house, o r  a 
shop. It c o u l d  b e  a l m o s t  a n y  f o r m  o f  re a l  e s t a t e  t h a t  
c a n  be d i v i d e d  a n d  s e t  a s i d e  for i n d i v i d u a l  o w n e r s h i p  
or  o c c u p a n c y .  It a l s o  a p p l i e s  in a p p r o x i m a t e l y  a d o z e n  
s e c t i o n s ,  p u r s u a n t  t o  its s e c t i o n  40, to p r e - e x i s t i n g  
c o m m o n  i n t e r e s t  c o m m u n i t i e s  w h e t h e r  t h e y  w e r e  f o r m e d  
u n d e r  the H o r i z o n t a l  P r o p e r t i e s  Act, o r  formed u n d e r  
the C o m m o n  L a w  s u c h  as the p l a n n e d  u n i t  d e v e l o p m e n t s , 
o r  f o r m e d  u n d e r  o n e  f o r m  o r  a n o t h e r  u n d e r  c o r p o r a t i o n  
law s u c h  as c o o p e r a t i v e s .
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T h e  A c t  is b a s e d  a l m o s t  e n t i r e l y  o n  the U n i f o r m  C o m m o n  
I n t e r e s t  O w n e r s h i p  A c t  w h i c h  w a s  d e v e l o p e d  t h r o u g h  the



S E N A T E  J U D I C I A R Y  C O M M I T T E E  T E L E C O N F E R E N C E
F e b r u a r y  5, 19 8 5
P a g e  3

N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  of U n i f o r m  S t a t e  
Laws, p r o m o t e d  by the N a t i o n a l  I n s t i t u t i o n  o f  Re a l  
E s t ate. It ' s  c o n s u m e r  i n t e r e s t ,  t i t l e  i n t e r e s t  folks, 
a s s o c i a t i o n  p e o p l e  to p r o v i d e  a u n i f o r m  a n d  b a l a n c e d  
s t a t u t e  to r e p r e s e n t  a l l  i n t e r e s t s  a n d  p r o v i d e  far free 
i n t e r s t a t e  c o m m e r c e ,  a n d  u n i f o r m  m o r t g a g e  a n d  s a l e s  
i n s t r u m e n t s ,  a n d  to s o l v e  t h e  m y r i a d  o f  p r o b l e m s  t h a t  
h a v e  a r i s e n  s i n c e  F H A  o r i g i n a l l y  p r o m u l g a t e d  its m o d e l  
s t a t u t e  for a p a r t m e n t  o w n e r s h i p  in 1962, w h i c h  w a s  
a d o p t e d  b y  A l a s k a  in 1963. I t  w a s  la s t  r e v i s e d  by F H A  
in 1965 a n d  b a s i c a l l y  w h a t  has h a p p e n e d  s i n c e  t h a t  
p e r i o d  o f  t i m e  is the s t a t e s  h a v e  b e e n  m o n k e y i n g  a r o u n d  
w i t h  t h e i r  s t a t u t e s  in a l l  d i f f e r e n t  d i r e c t i o n s .  The 
U n i f o r m  L a w  C o m m i s s i o n e r s  fe l t  t h a t  it w a s  i m p o r t a n t  
t h a t  t h e r e  b e  a u n i f o r m  law t h r o u g h o u t  t h e  U n i t e d  
S t a t e s .

T h e y  s t a r t e d  the U n i f o r m  C o n d o m i n i u m  Act, b u t  r e a l i z e d  
th a t  t h e  same p r o b l e m s  v/ere a r i s i n g  in c o o p e r a t i v e s  and 
a r i s i n g  in p l a n n e d  u n i t  d e v e l o p m e n t s  a n d  a U n i f o r m  
C o n d o m i n i u m  A c t  a l o n e  d o e s  n o t  s o l v e  the p r o b l e m s  in 
t h e s e  o t h e r  f o r m s  o f  o w n e r s h i p .  So the C o m m i s s i o n e r s  
d e c i d e d  to m e r g e  the t h r e e  a c t s  w h i c h  ha I b e e n  d e s i g n e d  
to m e r g e  in 1932. T h e  s t r u c t u r e  of the A c t  is 
r e l a t i v e l y  simple. It b e g i n s  at the b e g i n n i n g  and en d s  
cit t h e  e n d  a n d  t h e n  stops. T h e  A l a s k a  b i l l  is s i m i l a r  
b u t  s h i f t s  s o m e  of  the d e f i n i t i o n s  to  the end, w h i c h  is 
in c o u r s e  w i t h  t h e  s t a t u t o r y  p r a c t i c e ,  so it g o e s  b a c k  
to the b e g i n n i n g  again. O n e  of the g r e a t  a d v a n t a g e s  of 
the a c t  is t h a t  y o u  c a n  f i n d  things i n  it. T h e r e  is an 
o r d e r  to it, a n d  g o i n g  t h r o u g h  in a g e n e r a l  o v e r v i e w  
y o u  c a n  b e g i n  f i n d i n g  w h e r e  s o l u t i o n s  to p r o b l e m s  o c c u r  
by k n o w i n g  a p p r o x i m a t e l y  h o w  t h e  a c t  is a r r a n g e d .

T h e  f i rst A r t i c l e ,  w h i c h  is the a p p l i c a b i l i t y  ar t i c l e ,  
p r o v i d e s  for a p p l i c a t i o n s  a n d  e x e m p t i o n s  of  v a r i o u s  
c o m m u n i t i e s .  It d i v i d e s  c o m m u n i t i e s  i n t o  c l asses: n e w  
c o m m u n i t i e s  w h i c h  a r e  c r e a t e d  o r  d e c l a r e d  a f t e r  the 
e f f e c t i v e  d a t e  o f  t h e  Act, in w h i c h  t h e  e n t i r e  act 
a p plies? s m a l l  o r  l i m i t e d  e x p e n s e  c o m m u n i t i e s ,  w h i c h  
are o f  s u c h  a s m a l l  n a t u r e  t h a t  t h e  i m p o s i t i o n  of  the 
A c t  w o u l d  b e  c u m b e r s o m e ?  12 u n i t s  o r  less, or w h e r e  
t h e i r  a n n u a l  a s s e s s m e n t s  is $100 or less p e r  u n i t  
(adju s t e d  b y  the C P I  w h i c h  t e n d s  to be $140 this y e a r ) ? 
a n d  o l d  c o m m u n i t i e s  w h i c h  w e r e  d e c l a r e d  b e f o r e  the 
e f f e c t i v e  d a t e  of  the Act, in  wh i c h ,  as I e x p l a i n e d ,  
c e r t a i n  p r o v i s i o n s  o f  the A c t  a p p l y  to t h e m  b u t  o n l y  
w i t h  r e s p e c t  to a c t s  and o c c u r r e n c e s  h a p p e n i n g  a f t e r  
its e f f e c t i v e  d a t e  a n d  o n l y  p r o v i d e d  t h a t  the i n i t i a l  
d o c u m e n t s  o f  the p r o j e c t  are n o t  c o n t r a r y  to the 
s t a t u t e s .

In r e s p e c t  to o l d  c o m m u n i t i e s ,  the s t a t u t e  is 
o v e r r i d d e n  b y  t h e  d o c u m e n t s  b e c a u s e  o f  the c o n t r a c t
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c l a u s e  o f  t h e  c o n s t i t u t i o n .  In r e s p e c t  t o  n e w  
c o m m u n i t i e s ,  the s t a t u t e  o v e r r i d e s  the d o c u m e n t  if t h e y  
are o t h e r w i s e  c o n t r a r y .  It a p p l i e s  to n o n r e s i d e n t i a l  
c o m m u n i t i e s  w i t h  a v e r y  l i m i t e d  a s p e c t ,  u n l e s s  the 
d e v e l o p e r  o p t s  t o  t a k e  a d v a n t a g e  o f  all the v a r i o u s  
p r o v i s i o n s  o f  t h e  act, a n d  t h e r e  is a v e r y  l a r g e  n u m b e r  
o f  t h o s e  p r o v i s i o n s  w h i c h  a r e  v e r y  u s e f u l .  It a p p l i e s  
to o u t - o f - s t a t e  c o m m u n i t i e s  w i t h  r e s p e c t  to o f f e r s  or 
s a l e s  m a d e  w i t h i n  the s t a t e  a n d  in w h i c h  c a s e  t h e n  a 
p u b l i c  o f f e r i n g  s t a t e m e n t  is r e q u i r e d .

(101)
A r t i c l e  II, is the b e g i n n i n g :  c r e a t i o n ,  alteration,' a n d  
t e r m i n a t i o n  of t h e  c o m m u n i t y .  T h i s  is b a s i c a l l y  the 
d e v e l o p e r s '/ d r a f t s m e n s ' a r t i c l e .  It has a w h o l e  t o o l  
b o x  of  u s e f u l  p r o v i s i o n s  t h a t  c a n  b e  u s e d  b y  a 
draftsmc'.n in c r e a t i n g  an  a c t  to f o l l o w  the d e s i r e s  of 
a n  i n d i v i d u a l  d e v e l o p e r  o r  p r o j e c t  w h i c h  is b e i n g  
c o n t e m p l a t e d .  It a l l o w s  t h e  d e v e l o p e r  to fl e x  the 
c o n d o m i n i u m  in a w i d e  r a n g e  o f  v a r y i n g  w a ys, to c r e a t e  
u n i t s  in c o m m o n  e l e m e n t s ,  to a d d  land, to w i t h d r a w  
land, to s u b d i v i d e  u n i t s  i n t o  s u b - u n i t s  s u c h  as in 
o f f i c e  b u i l d i n g s .  T h e s e  p a r t i c u l a r  f l e x i n g  p o w e r s  
a l l o w  a d e v e l o p e r  to s e n s i t i v e l y  r e s p o n d  to the m a r k e t .  
N o t  to c o m m i t  h i m  o r  h e r s e l f  to a p a r t i c u l a r  f o r m a t  or 
for m u l a ,  a n d  d i s c o v e r  t h a t  the m a r k e t  d o e s  n o t  l i k e  a 
w a l k - u p  t w o  b e d r o o m  f l a t  a n d  b e  s t u c k  w i t h  15 o f  them. 
T h e  c o n c e p t  o f  f l e x i n g  u n i t s ,  I t h i n k  the m o s t  u s e f u l  
c o n c e p t s  o f  the act, h a s  b e e n  d o n e  in  v a r y i n g  w a y s  or 
m u c k e d  u p  in o t h e r  v a r i o u s  w a y s  by d e v e l o p e r s  u s i n g  
c o m m o n  l a w  c o v e n a n t s ,  a n d  c o u l d n ' t  b e  d o n e  u n d e r  the 
o l d  act. In  a d d i t i o n ,  t h e r e  are so m e  s u b s t a n t i a l  
l e n d e r  p r o t e c t i o n  p r o v i s i o n s  p u t  i n t o  the Act, u n d e r  
S e c t i o n  270, w h i c h  p r o v i d e  for t h i n g s  th a t  l e n d e r s  h a v e  
b e e n  w a n t i n g  for a l o n g  time, the r i g h t  t o  p a r t i c i p a t e  
i n  m a j o r  a s s o c i a t i o n  d e c i s i o n s .

(120)
A r t i c l e  III is m a n a g e m e n t  p r o v i s i o n .  W e  h a v e  n o w  
c r e a t e d  a c o m m u n i t y  a n d  n o w  w e  a r e  g o i n g  to o p e r a t e  it. 
M a n a g e m e n t ,  S e c t i o n s  300 t h r o u g h  500, i n c l u d e  the 
p o w e r s  of  the a s s o c i a t i o n ,  g i v i n g  b r o a d  a n d  f l e x i b l e  
r i g h t s  to the a s s o c i a t i o n  t o  e n f o r c e  a n d  d e v e l o p  the 
a c t i v i t i e s  of  the c o m m o n  i n t e r e s t  c o m m u n i t y .  It 
i n c l u d e s  s o m e  i n t e r e s t i n g  n e w  p o w e r s :  the r i g h t  to 
c o l l e c t  f i n e s  a n d  late c h a r g e s ;  the r i g h t  to sue a n d  b e  
sued; w h i c h  is a n  i n t e r e s t i n g  p r o b l e m  in some of the 
c o m m o n  i n t e r e s t  c o m m u n i t i e s  as w h e t h e r  t h e y  c a n  sue o n  
b e h a l f  o f  the o w n e r s .  It g i v e s  some v e r y  i n t e r e s t i n g  
a n d  p o w e r f u l  r e m e d i e s  in c o l l e c t i o n .  P r o b a b l y  o n e  of 
t he m o s t  u s e f u l  r e m e d i e s  t h a t  a r e  in the A c t  is the so 
c a l l e d  s u p e r l i e n ,  g i v i n g  the a s s o c i a t i o n  the r i g h t  to 
c o l l e c t  u p  to six m o n t h s  o f  r e g u l a r l y  b u d g e t e d  
a s s e s s m e n t s  t h a t  a c c r u e d  p r i o r  to c o m m e n c e m e n t  of
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c o l l e c t i o n  a h e a d  o f  f i r s t  m o r t g a g e s  on the p r o p e r t y .  
T h i s  g i v e s  a v ery, v e r y  s u b s t a n t i a l  f i n a n c i a l  v i a b i l i t y  
to t h e  a s s o c i a t i o n ,  h i g h  l e v e l s  of  cred i t ,  and the 
a b i l i t y  to o b t a i n  f unds q u i c k l y  a n d  e a s i l y  for the 
o p e r a t i o n s  of t h e  a s s o c i a t i o n .  It p r o v i d e s  p r o t e c t i o n  
o f  t h e  b o a r d  o f  d i r e c t o r s  f r o m  l i a b i l i t y ,  h o w e v e r ,  
i m p o s e s  u p o n  t h e  d e v e l o p e r  f i d u c i a r y  r e s p o n s i b i l i t i e s  
d u r i n g  t h e  p e r i o d  o f  d e v e l o p m e n t  c o ntrol.

It has a d e t a i l e d  p r o v i s i o n  o n  the t r a n s f e r  of  the 
a s s o c i a t i o n  c o n t r o l ,  w h i c h  w a s  not in the u n i f o r m  a c t  
b u t  a v e r s i o n  o f  it w a s  in the C o n n e c t i c u t  act, a n d  
th i s  p a r t i c u l a r  p r o v i s i o n  is a d o p t e d  fr o m  the F l o r i d a  
p r o v i s i o n s .  I t  has a d e t a i l  of  t h e  t r a n s f e r  of  s p e c i a l  
d e c l a r a n t  r i g h t s .  T h a t ' s  the d e v e l o p e r s '  r i g h t s  to 
u n d e r t a k e  a p r o j e c t  a n d  a l l o w s  a c o n s t r u c t i o n  l e n d e r  to 
b e  a s s i g n e d  t h e s e  d e v e l o p m e n t  righ t s ,  b u t  not u s e  them, 
a n d  t h e r e f o r e  n o t  b e  s u b j e c t  to l i a b i l i t y  a n d  t h e n  t h a w  
t h e m  out, as t h e y  say, a f t e r  the s u c c e s s o r  d e v e l o p e r  
c o m e s  a l o n g  a n d  g i v e s  the s u c c e s s o r  d e v e l o p e r  the 
l i a b i l i t i e s  a n d  n o t  e x p o s e  the lenders. It g i v e s  s o m e  
i n t e r e s t i n g  p r o v i s i o n s  o n  c o r p o r a t e  duti e s ,  i n c l u d i n g  
a s s i g n m e n t  of a s s e s s m e n t  o f  i n c o m e ,  a n e w  s o u r c e  of 
c r e d i t  for a s s o c i a t i o n s .  As p a r k i n g  lots are b e g i n n i n g  
to f a i l  a n d  r o o f s  n e e d  to be r e r o o f e d ,  a n d  m a j o r  
s t r u c t u r a l  c o m p o n e n t s  are n e e ded, the a b i l i t y  of the 
a s s o c i a t i o n  to b o r r o w  m o n e y  on  the a s s i g n m e n t s  
a s s e s s m e n t  i n c o m e  is n e c e s s a r y  and g i v e s  t h e m  t h i s  
s o u r c e  of  c r e d i t .  It has a d e t a i l e d  p r o v i s i o n  on  
i n s u r a n c e ,  w h i c h  is a m e s s  t h a t  h a s  n e e d e d  
c l a r i f i c a t i o n  s i n c e  the f i r s t  a c t  w a s  p r o m u l g a t e d .
T h e r e  is a r e l a t i v e l y  s i m p l i s t i c  a p p r o a c h ,  t h a t  is, the 
a s s o c i a t i o n  is o b l i g a t e d  to i n s u r e  w h a t  is it o b l i g a t e d  
t o  repair.

T h e r e  are two k i n d s  o f  c l a s s e s  o f  a s s o c i a t i o n s :  t h o s e  
w i t h  h o r i z o n t a l  b o u n d a r i e s ,  h a v e  c e i l i n g s  and floors, 
in w h i c h  case, a l l  b u i l d i n g s  a n d  i m p r o v e m e n t s ,  
i n c l u d i n g  the a r e a s  w i t h i n  the units, k i t c h e n  c a b i n e t s  
a n d  t h e  like, h a v e  to be  ins u r e d .  T h o s e  w i t h o u t  
h o r i z o n t a l  b o u n d a r i e s ,  t h a t  is, w i t h  no b o u n d a r y  t h a t  
i n t e r f e r e s  b e t w e e n  the c e n t e r  o f  t h e  e a r t h  a n d  the 
h e a v e n .  I ' m  t h i n k i n g  in t h a t  c a s e  as a h o u s e  lot, in 
w h i c h  c a s e  the i n s u r a n c e  o n l y  has to be on the c o m m o n  
e l e m e n t s  a n d  o p t i o n a l l y  the a s s o c i a t i o n  can c h o o s e  to 
i n s u r e  a l l  the b u i l d i n g s .

(156)
A r t i c l e  IV, a f t e r  w e  h a v e  the m a n a g e m e n t  c o m p l e t e d ,  is 
the p r o t e c t i o n  o f  the p u r c h a s e r s ,  S e c t i o n  510 and 
f o l l o w i n g .  It p r o v i d e s  for t w o  k i n d s  o f  c o n s u m e r  
p r o t e c t i o n  of  g r e a t  s u b s t a n c e  a n d  w o r k s  it t h r o u g h  
d i s c l o s u r e ,  t h a t  w o u l d  b e  it l i c e n s i n g  and r e g i s t r a t i o n  
t h a t  w o u l d  b e  due. Y o u  h a v e  a h e a v y  d i s c l o s u r e  
p r o v i s i o n  on  t h e  d e v e l o p e r  b y  the p r e p a r a t i o n  and



p r e s e n t a t i o n  o f  a p u b l i c  o f f e r i n g  s t a t e m e n t .  If it is 
a s i m p l e  s t r a i g h t  fo r w a r d ,  o n e  b u i l d i n g  c o n d o m i n i u m ,  
t h e r e  a r e  20 q u e s t i o n s  t h a t  h a v e  to b e  a n s w e r e d ,  l i k e  
t h e  q u i z  show. If it is a c o m p l e x  p r o j e c t ,  w h e r e  t h e r e  
is g o i n g  to b e  a n  a d d i t i o n  o f  units, o r  an a d d i t i o n  of 
land, or  d e v e l o p m e n t  r i g h t s  are r e s e r v e d  u n d e r t a k i n g  a 
c h a n g e  of the p r o j e c t ,  t h e r e  a r e  a d o z e n  m o r e  q u e s t i o n s  
t h a t  h a v e  b e  a n s w e r e d  to  p r e d i c t  t h e  d e v e l o p e r ' s  
a c t i o n s .  If t h e  p r o j e c t  is t i m e  share, t h e r e  a r e  four 
q u e s t i o n s  t h a t  are a d d e d  to t h e  p u b l i c  o f f e r i n g  
s t a t e m e n t  t h a t  h a v e  to b e  a n s w e r e d  w i t h  r e s p e c t  to t i m e  
s h a r e  a c t i v i t i e s  a n d  p l a n s .  If i t  is a c o n v e r s i o n  
b u i l d i n g ,  t h e r e  a r e  t h r e e  q u e s t i o n s  t h a t  m u s t  b e  
a n s w e r e d  h a v i n g  to do  w i t h  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  
o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  a t  t h e  t i m e  it is 
o f f e r e d  f o r  sale.

T h e  s e c o n d  a r e a  w h e r e  c o n s u m e r  p r o t e c t i o n  is p u t  in a 
m a j o r  area, is in r e s a l e s .  A  s e l l e r  o f  c o m m o n  i n t e r e s t  
c o m m u n i t y  u n i t  m u s t  o b t a i n  f r o m  h i s  o r  h e r  a s s o c i a t i o n  
a r e s a l e  c e r t i f i c a t e  a n d  d i s c l o s u r e  p a c k a g e .  It 
c o n s i s t s  o f  14 q u e s t i o n s  h a v i n a  to  do  w i t h  the 
f i n a n c i n g ,  t h e  f i n a n c i a l  v i a b i l i t y ,  l a w s u i t s  a n d  
m a t t e r s  h a v i n g  to d o  w i t h  t h e  o p e r a t i o n  o f  the 
c o n d o m i n i u m .  T h r e e  o f  w h i c h  a r e  r e a l l y  o p t i o n a l ,  t h a t  
is, i f  t h e r e  is a m u n i c i p a l  p r o j e c t  or  l i m i t e d  e q u i t y  
p r o j e c t  u n d e r  the c o - o p s ,  a n d  it h a s  to i n c l u d e  a 
d e c l a r a t i o n ,  t h e  b y l a w s  a n d  r u l e s  a n d  r e g u l a t i o n s .

(181)
A r t i c l e  V, w h i c h  is an e x t r a c t  a c t u a l l y  of A r t i c l e  I of 
the U n i f o r m  Act, c o n t a i n s  g e n e r a l  p r o v i s i o n s ,  a n d  
i n c l u d e s  o n e  of  the m o s t  i m p o r t a n t  p r o v i s i o n s ,  the 
d e f i n i t i o n s .  T h e  d e f i n i t i o n s  are v e r y  c a r e f u l l y  
s p e l l e d  o u t  a n d  as I e x p l a i n e d ,  o n e  of  the m o s t  
i m p o r t a n t  d e f i n i t i o n s  is the d e f i n i t i o n  of  the c o m m o n  
i n t e r e s t  c o m m u n i t y .  T h a t ' s  p r o b a b l y  w h e r e  w e  s h o u l d  
s t a r t  w i t h  w h a t  a c o m m o n  i n t e r e s t  comnninity is a n d  w h a t  
a u n i t  is.

T o  g i v e  y o u  an o u t l i n e  a n d  t h e  s c o p e  o f  the Act, I h a v e  
a few e x a m p l e s  of w h a t  I w o u l d  c o n s i d e r  the o u t l y i n g  
f r o n t i e r s  o f  the area. T h i s  a c t  c a n  c o v e r  a n d  p r o v i d e  
s o l u t i o n s  to p r o b l e m s .  O n e  o f  t h e  a r e a s  w o u l d  b e  o l d e r  
p e o p l e  in a n  a p a r t m e n t  w h o  w i s h  to  s t a b i l i z e  t h e i r  
h o u s i n g  costs. A p a r t m e n t s  c o u l d  b e  b o u g h t  as 
i n v e s t m e n t s  by r e l a t i v e s  u s i n g  g i f t s  as d o w n p a y m e n t  a n d  
c a n  u n d e r t a k e  some a d v a n t a g e o u s  e s t a t e  p l a n n i n g .
G r o u p s  of i n v e s t o r s  are i n t e r e s t e d  in c o m m e r c i a l  
p r o p e r t y ,  b u t  t h e y  h a v e  d i f f e r e n t  e q u i t y  i n t e r e s t s .
T h i s  h a s  b e c o m e  q u i t e  p r o m i n e n t  in  the m e d i c a l  f i e l d  
w h e r e  s o m e  of  the d o c t o r s  a r e  r e t i r i n g ,  some o f  t h e m  
w i s h  to r e m a i n  as i n v e s t o r s  a n d  s o m e  w i s h  to r e m a i n i n g  
as o w n e r  o c c u p a n t s .  T h e r e  m a y  b e  o w n e r - o c c u p a n c y .
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T h e r e  m a y  b e  i n d u s t r i a l  r e v e n u e  b o n d  fin a n c i n g .  T h e r e  
m a y  be t a x  e x e m p t  f i n a n c i n g .  T h e r e  m a y  b e  i n v e s t m e n t  
w i t h o u t  o c c u p a n c y .  T h e r e  m a y  b e  v a r i o u s  c o r p o r a t e  
e s t a t e  a n d  l i m i t e d  p a r t n e r s h i p  r e q u i r e m e n t s  i n d i c a t i n g  
e a c h  o f  the s e c t i o n s  o f  the g i v e n  p r o p e r t y .  It w o u l d  
b e  u s e f u l  if it w a s  d i v i d e d  i n t o  s e p a r a t e  o w n e r s h i p  
w i t h  f i n a n c i n g  c a p a b i l i t y .  T h e  A c r  p e r m i t s  th a t  a n d  
p e r m i t s  a w i d e  v a r i e t y  o f  f l e x i b i l i t y  in d o i n g  that.

P r e s e n t l y  d o i n g  t h a t  is the c i t y  ot N e w  Haven.
P r o v i d i n g  an o f f i c e  b u i l d i n g ,  a c i t y  hall, a p a r k i n g  
g a r a g e ,  a s h o p p i n g  c e n t e r ,  a n d  a n  u n d e r g r o u n d  h i g h w a y ,  
e a c h  h a v i n g  s e p a r a t e  o w n e r s h i p ,  s e p a r a t e  f i n a n c i n g  and 
t h e y  are t i e d  t o g e t h e r  u n d e r  c o m m o n  o w n e r s h i p  a c t i v i t y .  
It l o o k s  like, if it is d o n e  right, t h e y  are g o i n g  to 
g e t  a free c i t y  hall. S t a t e  b o n d  m o n e y  is p a y i n g  for 
t h e  hig h w a y ,  so it h a d  to h a v e  s e p a r a t e  o w n e r s h i p .  T h e  
s t a t e  h i g h w a y  d e p a r t m e n t  a c t u a l l y  o w n s  it, w h i l e  the 
p a r k i n g  g a r a g e  is o w n e d  b y  t h e  p a r k i n g  a u t h o r i t y .  T h e  
o f f i c e  b u i l d i n g  is o w n e d  b y  a p r i v a t e  i n v e s t m e n t  
d e v e l o p e r  w i t h  a c o m b i n a t i o n  o f  U r b a n  D e v e l o p m e n t  
A c c e p t a n c e  C o r p o r a t i o n  (UDAC) a n d  c e r t a i n  k i n d s  o f  
i n d u s t r i a l  r e v e n u e  f i n a n c i n g .  And, of course, c i t y  
h a l l  is o w n e d  b y  the c i t y  u s i n g  g e n e r a l  o b l i g a t i o n  b o n d  
f i n a n c i n g .  W e  h a d  to t i t l e  t h e m  a l l  s e p a r a t e l y .  W e  
h a d  to r e l a t e  it and t h e y  h a d  a s e r i e s  o f  c o m m o n  
e l e m e n t s  ju s t  to h o l d  t h e s e  t h i n g s  in the air. It: w a s  
d o n e  t h r o u g h  u s i n g  the C o m m o n  I n t e r e s t  O w n e r s h i p  A c t  as 
a m e t h o d  of f i n a n c i n g  this.

I n d u s t r i a l  h i g h  t e c h n o l o g y  p a r k s  are n o w  in a s i t u a t i o n  
w h e r e  t h e y  r e q u i r e  a r c h i t e c t u r a l  c o n t r o l s .  T h e y  
i n c o r p o r a t e  c o m m o n  u t i l i t i e s ,  p r i v a t e  s l o p e s  a n d  o p e n  
space, life s tyle a m e n i t i e s  a n d  m a t t e r s  o f  th a t  n a t u r e .  
I n d u s t r i a l  p e o p l e  or h i g h  t e c h n o l o g y  p e o p l e  w i l l  not 
run and m o v e  in w h e r e  t h e s e  c o n t r o l s  exist. U n d e r  
c o m m o n  i n t e r e s t  c o m m u n i t i e s  the A c t  p e r m i t s  a r e a s o n e d  
m e t h o d  o f  c o m b i n i n g  the c o m m o n  f a c i l i t i e s .

S t u d e n t  h o u s i n g ,  a p a r t m e n t s  in the v i c i n i t i e s  o f  
u n i v e r s i t i e s ,  are b u i l t  b y  p r i v a t e  i n v e s t o r s  a n d  s o l d  
to p a r e n t s  w h o  th e n  g i v e  the c h i l d r e n  the rent. T h e y  
h a v e  the d e p r e c i a t i o n  s h e l t e r ,  r e a l l o c a t i o n  i n c o m e  to 
c h i l d r e n  th a t  c a n  be  a g o o d  i n v e s t m e n t .  T h e s e  are 
o c c u r r i n g  all o v e r  the co u n t r y .

M u n i c i p a l  a n d  l o c a l  g o v e r n m e n t  p r o t e c t i o n .  W h e r e  
m u n i c i p a l  (indiscernible) a m e n i t i e s  s u c h  as f r a g i l e  w e t  
l a n d s  a n d  e c o - s v s t e m s ,  p r o t e c t i o n s  o f  d r a i n a g e  sys t e m s ,  
d e t e n t i o n  b a s i n  and s t r e a m  e n c r o a c h m e n t  zones, h i s t o r i c  
facades, a n d  c e n t r a l  s e w e r  s ystems. A l l  r e q u i r e  c o m m o n  
m a i n t e n a n c e ,  c o m m o n  c o n t r o l ,  a n d  f i n a n c i a l l y  v i a b l e  
a s s o c i a t i o n s .  Th i s  A c t  g i v e s  f i n a n c i a l l y  v i a b l e  
a s s o c i a t i o n  so t h a t  the m u n i c i p a l i t y  c a n  be a s s u r e d  o f  
the c o n t i n u e d  m a i n t e n a n c e  o f  t h e s e  a m e n i t i e s  at the



e x p e n s e  o f  the p a r t i c u l a r  p r o p e r t i e s  t h a t  a r e  c r e a t i n g  
t h e  b u r d e n .
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M a r i n a  c o n d o m i n i u m s .  I n t e r e s t i n g  issue. T h e y  a r e  n o t  
a n  a p a r t m e n t ,  b e c a u s e  t h e y  a r e  n o t  in a c l o s e d  s p a c e  
w i t h i n  a b u i l d i n g  as the o l d  a c t  r e q u i r e d .  T h e y  are a 
slip. T h e y  a r e  a c t u a l l y  a p o r t i o n  o f  r e p a r a t i o n  
r i g h t s .  A  v e r y  i n t e r e s t i n g  m e t a p h y s i c a l  c o n c e p t  w h i c h  
is a u n i t  w i t h  c o m m o n  m a i n t e n a n c e .  T h e  c o n s u m e r  w o u l d  
p u r c h a s e  t h e  u p l a n d s  as t e n a n t s  i n  c o m m o n  o r  as a 
c o n d o m i n i u m .  T h e  s l i p s  w o u l d  b e c o m e  un i t s .  C o n s u m e r s  
w o u l d  p u r c h a s e  t h e s e  in o r d e r  to g e t  s t a b i l i t y  of and 
a s s u r a n c e s  o f  a slip, p a r t i c u l a r l y  w h e r e  t h e y  a r e  
r e s t r i c t e d .  A l t h o u g h ,  i n  m a n y  cases, t h e r e  s e e m s  to b e  
l i t t l e  c h a n c e  o f  e q u i t y  g r o w t h ,  t h e  v a l u e s  a r e  g o i n g  u p  
a n d  o b v i o u s l y  b e c a u s e  t h e r e  is m o r e  v a l u e  o f  the 
i n c r e m e n t s  o f  the m a r i n a s ,  t h e n  t h e r e  is v a l u e  f r o m  a 
c a s h  fl o w  b a s i s ,  a n d  so we  a r e  f o r m i n g  a n u m b e r  of 
those. T h e y  a l l  can be m i x e d .  P r e s e n t l y ,  in s o m e  24 
p r o j e c t s  I d i d  l a s t  y ear, o v e r  h a l f  of t h e m  had m i x e d  
uses: p r o f e s s i o n a l  un i t s ,  m a r i n a  un i t s ,  c o m m e r c i a l  
u n i t s ,  m i x e d  i n  w i t h  r e s i d e n t i a l .  T h e  c o m m o n  i n t e r e s t  
a c t  p e r m i t s  t h i s  a n d  a l l o w s  t h e  d o c u m e n t s  to b e  
d e v e l o p e d .

T h a t ' s  some o f  the t h i n g s .  It is n o t  j u s t  an a p a r t m e n t  
act. I t ' s  an a c t  t h a t  h a s  a g r e a t  d e a l  of  e x c i t e m e n t .  
It's a b o l d  v e n t u r e  a n d  I c e r t a i n l y  c o m m e n d  it t o  y o u r  
f a v o r a b l e  c o n s i d e r a t i o n .  I t h i n k  at t h i s  t i m e  I w o u l d  
like t o  c o n s i d e r  it o n  a s e c t i o n - b y - s e c t i c n  b a s i s  a n d  
I' l l  t u r n  it o v e r  to Bill.

U 4 4 )
B i l l  M c N a l l :  T h a n k  you, Mr. C h a i r m a n .  A f t e r  h e a r i n g

e v e r y t h i n g  t h a t  can be  d o n e  w i t h  the n e w  act, I ' m  
e m b a r r a s s e d  to say t h a t  u n d e r  the o l d  act, I h a v e  
c l i e n t s  t h a t  c o m e  to t a l k  w i t h  m e  a b o u t  the p r o b l e m s  
t h e y  h a v e  in t h e i r  a s s o c i a t i o n s ,  a n d  b e c a u s e  an 
a s s o c i a t i o n  m a y  be a PUD, for e x a m p l e ,  I c a n ' t  g i v e  
t h e m  a n y  help. P U D s  s i m p l y  are n o t  c o v e r e d  b y  o u r  
s t a t u t e s .  O u r  s t a t u t e s  o n l y  a p p l y  to condominium.- in 
the t r a d i t i o n a l  s e n s e  a n d  t h e r e  is no  c a s e  law in o u r  
state. T h e r e  are no  r e g u l a t i o n s ,  so I a m  a f r a i d  t h a t  
if the a s s o c i a t i o n  I ' m  t r y i n g  to d e a l  w i t h  is a PUD I 
s i m p l y  h a v e  no p l a c e  to go  for i n f o r m a t i o n .

I w o u l d  a l s o  li k e  to p o i n t  o u t  t h a t  m o s t  of  o u r  c u r r e n t  
s t a t u t e  has l i t e r a l l y  no h e l p  for a s s o c i a t i o n s  t h a t  a r e  
h a v i n g  m a n a g e r a l  p r o b l e m s  in t h e  d a y - t o - d a y  p r o b l e m  
s o l v i n g  t h a t  t h e  b o a r d  of d i r e c t o r s  and a s s o c i a t i o n  
m a n a g e r s  h a v e  to face. A m o n g  t h e s e  i s s u e s  s o m e t i m e s  
y o u  fi n d  t h a t  the a s s o c i a t i o n  w a s  n e v e r  p r o p e r l y  f o r m e d  
b y  the d e v e l o p e r .  T h e  u n i t s  h a v e  b e e n  sold. T h e



d e c l a r a t i o n  r e q u i r e s  a u t o m a t i c  m e m b e r s h i p  in t h ose 
un i t s .  T h e  c o r p o r a t i o n  p r o c e s s  h a s  n e v e r  o c c u r r e d .
T h e  a s s o c i a t i o n  h a s  g o n e  on, a n d  n o w  the u n i t  o w n e r s  
a r e  t a k i n g  o v e r  a n d  t r y i n g  no f i n d  o u t  w h a t ' s  h a p p e n e d  
to the m o n e y .  T h e y  a r e  t r y i n g  t o  fi n d  o u t  w h a t  t h e i r  
r i g h t s  are. T h e y  are t r y i n g  to f i g u r e  o u t  w h y  it is 
t h e y  are n o t  m e m b e r s  of an  a s s o c i a t i o n .  T h e  s t a t u t e s  
s i m p l y  d o  n o t  s p e a k  to t h o s e  t y p e  o f  p r o b l e m s .  A l l  
t h e s e  p r o b l e m s  h a v e  b e e n  a d d r e s s e d  in  t h e  n e w  a c t  a n d  
m o r e .  I h a v e  n u m e r o u s  e x a m p l e s  t h a t  I c a n  s h a r e  w i t h  
y o u  a n d  s h o u l d  p r o b a b l y  d o  so as w e  g o  t h r o u g h  s p e c i f i c  
p o r t i o n s  o f  t h e  bill.

I a m  in f a v o r  o f  t h e  n e w  a c t  b e c a u s e  it s i m p l y  g i v e s  m e  
some t r e m e n d o u s  f l e x i b i l i t y  to h e l p  t h e  a s s o c i a t i o n s  
t h a t  I ' m  w o r k i n g  w ith, e i t h e r  a f t e r  t h e  fact o r  t r y i n g  
t o  s o l v e  p r o b l e m s  t h a t  the a s s o c i a t i o n  i t s e l f  has.
W h e r e  if I ' m  r e p r e s e n t i n g  r e a l t o r s ,  w h o  I t h i n k  h a v e  
s o m e  s u b s t a n t i a l  p r o t e c t i o n s  u n d e r  t h i s  act, I c a n  
a s s i s t  them, o r  for t h a t  m a t t e r ,  d e v e l o p s  , in 
a v o i d i n g  p r o b l e m s  t h a t  I k n o w  w i l l  c o m e  u p  at a l a t e r  
p o i n t  in time. L a s t  b u t  n o t  least, I w o u l d  li k e  to 
p o i n t  o u t  t h a t  I t h i n k  the n e w  a c t  is a s u b s t a n t i a l  
h e l p  to t h e  A l a s k a  H o u s i n g  F i n a n c e  C o r p o r a t i o n  w h o  is 
a s k e d  to Iook at p r o j e c t s  t h a t  a r e  n o t  c o v e r e d  b y  any 
s t a t u t o r y  g u i d e l i n e s ,  a n d  a r e  a s k e d  to a s s i s t  in  t h e  
d e v e l o p m e n t  o f  t h o s e  p r o j e c t s  w i t h o u t  a p p r o p r i a t e  
s t a t u t o r y  g u i d e l i n e s .  I s i m p l y  d o n ' t  k n o w  h o w  A H F C  is 
g o i n g  to b e  a b l e  t o  do t h a t  w i t h o u t  g e t t i n g  i n t o  t h e  
r e g u l a t i o n  d r a f t i n g  p r o c e s s .  I t h i n k  t h a t  this n e w  act 
w i l l  a l s o  h e l p  s u b s t a n t i a l l y  at th a t  level. T h a n k  you.

(281)
S e n a t o r  Rodey: J u s t  a r e m i n d e r  t o  o t h e r  m e m b e r s  o f  the

C o m m i t t e e  t h a t  we  a r e  o n  T e l e c o n f e r e n c e .  A  n u m b e r  of 
o u r  c o n s t i t u e n t s  i n  A n c h o r a g e  a n d  M a t - S u  V a l l e y  are 
l i s t e n i n g  and if w e  c o u l d  u s e  o u r  m i c r o p h o n e s  w h e n  we  
t a l k  it w o u l d  b e  v e r y  h e l p f u l .  T h e r e  a r e  a n u m b e r  of  
p r o p o s e d  a m e n d m e n t s  to the b i ll. H a v e  y o u  h a d  a c h a n c e  
to r e v i e w  t h e m ?

Buck: Yes.

R o d e y :  W e  h a v e  t a l k e d  p r e v i o u s l y  a b o u t  the A c t  a n d
g o t  a v e r y  g o o d  o v e r v i e w  of the act. A n d  p e r h a p s  it 
w o u l d  be a p p r o p r i a t e  at this time, b e c a u s e  it is a 
u n i f o r m  act, to t a l k  a b o u t  some o f  the c h a n g e s  t h a t  
m a k e  it a n o n u n i f o r m  act, a t  l e a s t  in t h a t  sense.

Buck: T h e r e  v/e re a n u m b e r  of  c h a n g e s .  I c a n ' t  p u l l  t h e m
a l l  o u t  f r o m  t h e  u n i f o r m  act. G e n e r a l l y ,  w e ' v e  m a d e  
some c o m p a r i s o n s  f r o m  the act. T h e r e 're some o t h e r  
c h a n g e s ,  h o w e v e r ,  the a c :  i t s e l f  is s t i l l  s u b s t a n t i a l l y  
u n i f o r m  w i t h  r e s p e c t  to i n t e r s t a t e  c o m m e r c e ,  forms and
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a c t i v i t i e s .  T h e  p r o p o s e d  c h a n g e s ,  p e r h a p s  we c o u l d  do 
t h e m  w h e n  w e  g o  o n  a s e c t i o n  b y  s e c t i o n  bases, or w e  
c o u l d  s u g g e s t  t h a t  t h e y  b e  i n t r o d u c e d  and d e s c r i b e d  in 
w h o l e .  T a k i n g  t h e m  o u t  of  c o n t e x t  do e s  tend to m a k e  it 
a l i t t l e  d i f f i c u l t  to d e a l  w ith.

S e n a t o r  Ha l f o r d :  Mr. C h a i r m a n ,  t h e r e  is o n e  set of  c h a n g e s
t h a t  w a s  in o u r  p a c k e t  a n d  w e  a l s o  h a v e  a n o t h e r  set of 
c h a n g e s  t h a t  are s o m e w h a t  r e l a t e d  to d r a f t i n g  in t h e  
s e c o n d  h a n d o u t .  I d o n ' t  k n o w  w h e t h e r  we  s h o u l d  m a y b e  
go t h r o u g h  s e c t i o n  b y  se c t i o n ,  b u t  I t h i n k  t h a t  t h e y  
k n o w  w h e r e  t h o s e  c h a n g e s  apply. If t h e y  c o uld p o i n t  
t h e m  o u t  to us  as t h e y  go t h r o u g h  t h a t  s e c t i o n  t h e n  we  
c o u l d  r e q u e s t  t h a t  t h e  s u b s t i t u t e  to i n c l u d e  a l l  the 
c h a n g e s .

R odey: S e n a t o r  K e l l y .

S e n a t o r  Kelly: I ' m  u n d e r  the i m p r e s s i o n  th a t  the f i rst
p a g e s  of c h a n g e s  a r e  i n c o r p o r a t e d  in the s e c o n d  p a g e s  
of cha n g e s .  Is t h a t  c o r r e c t ?  T h e  s e c o n d  set o f  
c h a n g e s  c o n t a i n s  a l l  the c h a n g e s  w e ' r e  l o o k i n g  at?

B uck: I ha v e  one set o f  c h a n g e s ,  t h a t  is correct.

H a l f o r d :  Yes. T h e  s e c o n d  set o f  c h a n g e s  i n c l u d e s  the f irst
set o f  c h a n g e s .  W e  c a n  g o  t h r o u g h  the s e c t i o n a l  
a n a l y s i s  w i t h  the c h a n g e s  a n d  t h e  b i l l  at the same 
time. I t h i n k  w e ' r e  a l l  f a m i l i a r  w i t h  the c h a n g e s .

R odey: P e r h a p s  t h e  b e s t  w a y  to d o  thc.t is to s t art out
at the b e g i n n i n g ,  as y o u  say, a n d  go t h r o u g h  the end.

Buck: W h a t  B i l l  a n d  I s o r t  o f  a g r e e d  to do  w a s  go t h r o u g h
, the s e c t i o n s  a n d  he w i l l  c c m e  u p  w i t h  s p e c i f i c  A l a s k a  

e x a m p l e s  to w h i c h  t h e s e  w o u l d  apply. I'll d i s c u s s  the 
r e l a t i o n s h i p  o f  the u n i f o r m  a c t  a n d  p e r h a p s  s o m e  o f  the 
d r a f t i n g  r e a s o n s  for c o m i n g  up w i t h  this p a r t i c u l a r  
p r o v i s i o n .

T h e  f irst s e c t i o n  w h i c h  is S e c t i o n  3 4 . 0 8 . 0 1 0 ,  G e n e r a l  
A p p l i c a b i l i t y ,  is a u n i f o r m  p r o v i s i o n  and it i n d i c a t e s  
e s s e n t i a l l y  t h a t  the a c t  is a p p l i c a b l e  to all c o m m o n  
i n t e r e s t s  c o m m u n i t i e s  a f t e r  its e f f e c t i v e  date. T h e  
p r o v i s i o n s  of  the e x i s t i n g  law d o  n o t  a p p l y  to c o m m o n  
i n t e r e s t  c o m m u n i t i e s  a f t e r  the e f f e c t i v e  d a t e  o f  th i s  
act. T h e  e x i s t i n g  law, p u r s u a n t  to a c h a n g e  t h a t  w e  
a re submitting., w i l l  not be r e p e a l e d .  It s t i l l  e x i s t s .  
It is the e n a b l i n g  s t a t u t e  for e x i s t i n g  c o n d o m i n i u m s .  
C o n n e c t i c u t  w e n t  t h r o u g h  the h o r r i b l e  e x p e r i e n c e  in 
1976 of i n a d v e r t e n t l y  r e p e a l i n g  the o l d  c o n d o m i n i u m  law 
at the t i m e  t h e y  p a s s e d  t h e  n e w  one, h a v i n g  the n e w  o n e  
o n l v  e f f e c t i v e  for c o n d o m i n i u m s  d e c l a r e d  a f t e r  its 
e f f e c t i v e  date. T h u s  l e a v i n g  300 p r o j e c t s  w i t h  no
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e n a b l i n g  s t a t u t e  at  all. It w a s  c h a o s  and n i n e  m o n t h s  
l a t e r  t h e  l e g i s l a t u r e  c u r e d  it. T h e r e f o r e ,  one o f  the 
r e c o m m e n d e d  c h a n g e s  to t h e  b i ll, b e f o r e  you, is t h a t  
y o u  do n o t  r e p e a l  t h e  e x i s t i n g  h o r i z o n t a l  p r o p e r t i e s  
act. Y o u  f o l l o w  the a p p l i c a b i l i t y  p r o v i s i o n  as 
s u g g e s t e d ,  i n d i c a t i n g  t h a t  t h e  p r o v i s i o n s  o f  the 
e x i s t i n g  a c t  d o  n o t  a p p l y  to c o m m o n  i n t e r e s t  
c o m m u n i t i e s  c r e a t e d  a f t e r  its e f f e c t i v e  d a t e  a n d  it 
s t i l l  r e m a i n s  o n  the bo o k s .

Rodey: A  q u e s t i o n  on the a p p l i c a b l e  l a w  r e g a r d i n g  t h o s e
p r o j e c t s  w h i c h  , b e e n  c r e a t e d  a n d  are f u n c t i o n i n g .

Bu ck: T h e  a p p l i c a b i l i t y  is p i c k e d  u p  in  s e c t i o n  40.
P e r h a p s  we  c a n  ju m p  o v e r  20 a n d  30, b e c a u s e  of the 
a p p l i c a b i l i t y  o f  t h e  p o r t i o n s  o f  t h i s  a c t  to e x i s t i n g  
c o m m u n i t i e s .  I ' l l  g o  o v e r  t h a t  a n d  list, w h a t  I c a l l  
th e  s e c t i o n  40 s e c t i o n s .  P o r t i o n s  of t h i s  a c t  a p p l y  to 
e x i s t i n g  c o m m u n i t i e s  a n d  s o l v e  so m e  of the p r o b l e m s  
w h i c h  B i l l  w i l l  c o m e  to.

«
W i t h  t h e  C h a i r m a n ' s  p e r m i s s i o n ,  I' l l  c o v e r  20 a n d  30 
q u i c k l y  a n d  w e  c a n  g o  to 40 w h i c h  w i l l  t a k e  some 
d i s c u s s i o n .

Rodey: P l e a s e  do. Y o u  h a v e  the b r o a d e s t  p o s s i b l e  l a t i t u d e
i n  e x p l a i n i n g  this. Y o u  ai t h e  e x p e r t ,  w e ' r e  not, a n d  
w e  w i l l  be g u i d e d  b y  y o u r  e x p e r i e n c e .

Buck: T h a n k  you. S e c t i o n  20, A p p l i c a b i l i t y  of S m a l l
C o o p e r a t i v e s ,  i n d i c a t e s  t h a t  if the c o o p e r a t i v e  
c o n t a i n s  o n l y  u n i t s  r e s t r i c t e d  to n o n r e s i d e n t i a l  u s e  o r  
c o n t a i n s  n o  m o r e  t h a n  12 u n i t s ,  a n d  is n o t  s u b j e c t  to  
any d e v e l o p m e n t  r i g h t s ,  a n d  n o t  s u b j e c t  to any 
f i n a n c i n g  f r o m  A H FC, it is o n l y  s u b j e c t  to 
S e c t i o n s  720 730, a n d  740. W e ' r e  p r o p o s i n g  an
a m e n d m e n t  to a d d  720 in there. T h e  u n i v e r s a l  s e c t i o n s  
w h i c h  are at t h e  b a c k  of  t h e  a c t  a r e  v e r y  i m p o r t a n t  a n d  
at  th i s  p o i n t  w e ' l l  s k i p  to t h e m  to g i v e  you an i d e a  
w h a t  t h e y  are.

T h e y  e s s e n t i a l l y  i n c l u d e  t h o s e  p a r t i c u l a r  p r o v i s i o n s  
t h a t  s h o u l d  a p p l y  to a l l  c o m m o n  i n t e r e s t  c o m m u n i t i e s  no 
m a t t e r  h o w  l a r g e  t h e y  are, h o w  s m a l l  t h e y  are, 
r e s i d e n t i a l  o r  n o n r e s i d e n t i a l  a n d  n o  m a t t e r  w h a t  t h e i r  
s t r u c t u r e  is.

T h e r e  are s e p a r a t e  t i t l e s  a n d  t a x a t i o n  (34.08.720), 
i n d i c a t i n g  th a t  e a c h  unit, no m a t t e r  h o w  it is 
s t r u c t u r e d ,  as a c o n d o m i n i u m  u n i t  o r  a p l a n n e d  
c o m m u n i t y  u n i t  is s e p a r a t e l y  t a x a b l e .  It a l s o  p r o v i d e s  
in c a s e s  o f  a c o n d o m i n i u m ,  in a p l a n n e d  c o m m u n i t y ,  t h a t  
t h e r e  is no s e p a r a t e  t a x  b i l l  for the c o m m o n  e l e m e n t s .  
T h i s  has b e e n  a p r o b l e m .  T h e  C o m m u n i t y  A s s o c i a t i o n  
I n s t i t u t e  f e e l s  t h a t  t h r o u g h o u t  the c o untry, w h e r e
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p e o p l e  a r e  a s s e s s e d  the f u l l  v a l u e  o f  a h o u s e  in a 
p l a n n e d  u n i t  d e v e l o p m e n t ,  a n d  t h e n  t h e  t o w n  w i l l  t a x  
the c o m m o n  e l e m e n t s  w h i c h  a r e  o b v i o u s l y  i n c l u d e d  in the 
v a l u e  o f  the h o u s e .  A f t e r  g r e a t  a r g u m e n t s ,  u s u a l l y  in 
a l m o s t  e v e r y  case, the t o w n  m u n i c i p a l  t a x  a s s e s s o r  has 
b e e n  p e r s u a d e d  to r e d u c e  t h e  a s s e s s m e n t  o n  the c o m m o n  
e l e m e n t s  to a n  n o m i n a l  a m o u n t  b e c a u s e  he is p i c k i n g  up 
the t a x e s  i n  t h e  h o u s e  t a x e s .  T h i s  s e t t l e s  t h a t  
p r o b l e m ,  c l e a r  and s i m ple. It j u s t  says th a t  t h e r e  are 
no  t a x e s  on t h e  c o m m o n  e l e m e n t s .

C o o p e r a t i v e s  a r e  t r e a t e d  s o m e w h a t  d i f f e r e n t l y  in the 
u n i v e r s a l  sec t i o n ,  b e c a u s e  o b v i o u s l y  t h e r e  is a s i n g l e  
t a x  b i l l  for the w h o l e  c o o p e r a t i v e .  T h e  unit is n o t  
for t a x a t i o n  p u r p o s e s ,  c o n s i d e r e d  to b e  separate.
T h e r e  is a s i n g l e  b i l l ,  a n d  in the c o n c e p t  of c r e d i t  
p o o l s , w h e r e  e v e r y b o d y  p o o l s  t h e i r  c r e d i t  in a 
c o o p e r a t i v e ,  t h i s  is a s l i g h t  d i f f e r e n c e  b e t w e e n  the 
f u n c t i o n s  of t h e  c o o p e r a t i v e  a n d  the c o n d o m i n i u m .  T h i s  
u n i v e r s a l  s e c t i o n  is o n  p a g e  76, s e c t i o n  720.

T h e r e  is a n o t h e r  i m p o r t a n t  p r o v i s i o n ,  a l t h o u g h  w i t h  
r e s p e c t  to t h e  s m a l l  p o r t i o n s  t h e r e  is no p r o b l e m .  If 
t d e v e l o p e r  h a s  r e s e r v e d  d e v e l o p m e n t  r i g hts, t h a t  is 
t h e  r i g h t  to u n i l a t e r a l l y  c h a n g e  the p r o j e c t  b y  a d d i n g  
u n i t s ,  s u b t r a c t i n g  u n i t s ,  w i t h d r a w i n g  u n i t s  or 
s u b d i v i d i n g ,  t h a t  p o r t i o n  o n  w h i c h  a d e v e l o p m e n t  r i g h t  
is r e s e r v e d  is s e p a r a t e l y  t a x e d  a n d  a s s e s s e d  a g a i n s t  
the d e c l a r a n t  a n d  t h e  d e c l a r a n t  a l o n e  is liable. It's 
p a r t  of the t h e  o v e r a l l  s t r u c t u r e  a n d  it is a l s o  p a r t  
of t h e  r e a s o n  t h a t  the d e c l a r a n t  w a n t s  to get r i d  of 
th e  d e v e l o p m e n t  r i g h t s  as s o o n  as t h e y  h a v e  u s e d  them, 
t h a t  is to c r e a t e  t h e  u n i t s , w i t h d r a w  the land or  d o n e  
w h a t e v e r  t h e y  p r e d i c t e d  t h e y  w o u l d  do, b e c a u s e  t h e y  a r e  
l i a b l e  f o r  e x p e n s e s  a n d  t a x e s  on  it.

A n d  f inally, if t h e r e  is no u n i t  o w n e r  o t h e r  t h a n  the 
d e c l a r a n t ,  t h e  e s t a t e  is t a x e d  as a w h o l e ,  in t h e  same 
w a y  it w o u l d  b e  t a x e d  no m a t t e r  if it w a s  a n o t h e r  form. 
So if t h e r e  is a d e c l a r a t i o n  on t h e  l a n d  r e c o r d s ,  the 
e s t a t e  is t a x e d  in the s a m e  way. T h e  w h o l e  e s t a t e  is 
t a x e d  in the sa m e  w a y  it w o u l d  b e  t a x e d  if it w e r e  an 
a p a r t m e n t  b u i l d i n g  or  w h a t e v e r  u n t i l  t h e r e  is a u n i t  
sold.

H a l f o r d :  Is t h a t  t h e  w a y  t h e y  a r e  c u r r e n t l y  t a x e d  in
A n c h o r a g e  for e x a m p l e ?

M c N a l l :  T h e  d o c u m e n t s  t h a t  I h a v e  s e e n  f r o m  the A n c h o r a g e
M u n i c i p a l i t y  i n d i c a t e  t h a t  t h e r e  is a t a x  b i l l  
g e n e r a t e d ,  a n d  t h e r e  is m  f a c t  a tax a s s e s s e d .  If the 
a s s o c i a t i o n  m a n a g e r  is o n  t o p  of it, he  w i l l  go d o w n  
a n d  t a l k  to t h e  M u n i c i p a l i t y ,  w h o  w i l l  t h e n  r e d u c e  t h a t  
t o  zero.



H a l f o r d :  S o  the M u n i c i p a l i t y  has a g r e e d  w i t h  this
p o s i t i o n  in t e r m s  o f  a l l o c a t i n g  t h a t  t a x  f r o m  the 
c o m m o n  a r e a s  to the i n d i v i d u a l  u n i t s .

M c N a l l :  Yes. a c c o r d i n g  to the t w o  e x p e r i e n c e s  I h a v e  had.

R odey: We  s h o u l d  g e t  a f o r m a l  s t a t e m e n t  f r o m  the a s s e s s o r ' s
o f f i c e  a n d  it w o u l d  b e h o o v e  u s  to a l s o  c o n t a c t  t h e  
o t h e r  m u n i c i p a l i t i e s  t h a t  w o u l d  o r  c o u l d  le v y  p r o p e r t y  
o n  c o o p e r a t i v e  h o u s i n g  a n d  r e c e i v e  a s t a t e m e n t  f r o m  
them.

H a l f o r d :  W e  d o n ' t  n e c e s s a r i l y  w a n t  to  k n o w  w h e t h e r
t h e y  w o u l d  li k e  to b e  a b l e  to t a x  b o th. W e  w a n t  to
k n o w  w h a t  t h e y  are d o i n g  a n d  w h a t  t h e y  e n d  up in c o u r t
a b l e  to do u n d e r  e x i s t i n g  law.

Buck: U n d e r  the c o n d o m i n i u m  s t a t u t e s ,  s i n c e  the c o m m o n
e l e m e n t s  are n o t  o w n e d  b y  a n y o n e  e x c e p t  u n i t  owners, 
t h e r e  is no s e p a r a t e  t a x  o n  c o m m o n  e l e m e n t s  in 
c o n d o m i n i u m s .  I h a v e  s e e n  t a x  a s s e s s o r s  try to do  t h a t  
too, set a t a x  for t h e  c l u b  h o u s e  e v e n  t h o u g h  it is
o w n e d  b y  e v e r y b o d y  else. So e s s e n t i a l l y  w h a t  w e  are
d o i n g  is u n i f y i n g  the t r e a t m e n t  o f  c o n d o m i n i u m s  a n d  
p l a n n e d  c o m m u n i t i e s  so t h a t  t h e r e  is a t a x  b i l l  o n  the 
u n i t  a n d  t h e r e  is n o t  o n  t h e  c o m m o n  e l e m e n t s .  T h e  
w h o l e  c o n c e p t  o f  u n i f y i n g  t h e s e  f orms o f  o w n e r s h i p s  is 
e v i d e n c e d  here. In s u b s e c t i o n  D, o f  t h e  u n i v e r s a l  
s e c t i o n  (34.08.720) i n d i c a t i n g  as I stated, is a s h e l f  
c o n v e r s i o n .  If no u n i t s  h a v e  b e e n  s o l d  it w o u l d  be 
t a x e d  as a n y  u n i t a r y  p r o p e r t y .

T h e  a p p l i c a b i l i t y  o f  l o c a l  o r d i n a n c e s ,  r e g u l a t i o n s  a n d  
b u i l d i n g  c o d e s  i n d i c a t e s  t h a t  a b u i l d i n g  co d e  c a n n o t  
i m p o s e  a r e q u i r e m e n t  o n  a s t r u c t u r e  in a c o m m o n  
i n t e r e s t  c o m m u n i t y  t h a t  t h e  b u i l d i n g  c o d e  c a n n o t  i m p o s e  
in a p h y s i c a l l y  i d e n t i c a l  d e v e l o p m e n t .  T h u s  if it is 
a n  a p a r t m e n t  house, it ' s  an  a p a r t m e n t  house, it ' s  an 
a p a r t m e n t  h o u s e ,  it d e e s  n o t  m a t t e r  w h e t h e r  it is o w n e d  
b y  13 o r t h o d o n t i s t s  f r o m  B r o o k l y n  o r  o w n e d  as a 
c o n d o m i n i u m  o r  o w n e d  as a c o o p e r a t i v e  or  as a p l a n n e d  
c o m m u n i t y .  T h e  same c o d e  r e q u i r e m e n t s  a p p l y  a c r o s s  the 
boa r d .  T h i s  d o e s  n o t  w a i v e  the c o d e  r e q u i r e m e n t s ,  b u t  
it d o e s  in fact, m e a n  t h a t  the c o d e  w i l l  n o t  p u t  
a d d i t i o n a l  b u r d e n s ,  s u c h  as e x t r a  f i r e  w a l l s ,  m e r e l y  
b e c a u s e  of t h e  f o r m  o f  o w n e r s h i p .  T h e  i d e a  b e i n g  
u n i f i e d  m a n a g e m e n t ,  u n i f i e d  c o n t r o l  of the p r o j e c t  is 
p r o v i d e d  in a l l  forms.

Rodey: L e t  m e  g e t  b a c k  to m y  o r i g i n a l  q u e s t i o n  w h i c h  was,
t h e  a p p l i c a b i l i t y  o f  t h i s  a c t  to  t h o s e  c o n d o m i n i u m s  
t h a t  a r e  p r e s e n t l y  in e x i s t e n c e .  A c t u a l l y  the m o s t  
i m p o r t a n t  t h i n g  is t h e  m a n a g e m e n t  s t r u c t u r e .  O n e  t h a t  
Mr. M c N a l l  has h a d  a g r e a t  d e a l  of e x p e r i e n c e  with.
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T h e  q u e s t i o n  w i l l  b e  a s k e d  b y  c o n s t i t u e n t s  of  m i n e  and 
by  t h e  r e a l  e s t a t e  c o m m u n i t y  a n d  d e v e l o p e r s :  " H o w  w i l l  
t h i s  e f f e c t  t h e  m a n a g e m e n t  a n d  o p e r a t i o n  of e x i s t i n g  
c o n d o m i n i u m  p r o j e c t s  and l i a b i l i t i e s  of  all p a r t i e s  
i n v o l v e d ? "

(478)
B u c k :  B e c a u s e  b y  v i r t u e  of  w h a t  I d e s c r i b e d  as the

u n i v e r s a l  s e c t i o n s ,  t h e s e  p a r t i c u l a r  p r o v i s i o n s ,  
S e c t i o n s  720, 730 a n d  740 a r e  o n e  o f  s e c t i o n  40 
s e c t i o n s  a p p l y i n g  to o l d  c o n d o m i n i u m s ,  c o o p e r a t i v e s  a n d  
p l a n n e d  c o m m u n i t i e s ,  a n d  t h u s  it w i l l  s e t t l e  e l e m e n t s  
w i t h  r e s p e c t  to  o l d  p r o j e c t s .  It c a n n o t ,  h o w e v e r ,  
o v e r r i d e  t h e  d e c i s i o n  o f  a n  e x i s t i n g  d o c u m e n t ,  b u t  w i t h  
r e s p e c t  to the fact the d o c u m e n t s  a r e  s i l e n t  thes e 
p a r t i c u l a r  p r o v i s i o n s  w i l l  t h e n  a p p l y  t o  the o l d e r  
c o m m u n i t i e s .

Ro d e y :  E s s e n t i a l l y  then, we  a r e  g r a n d f a t h e r i n g  in e x i s t i n g
c o n d o m i n i u m s  a n d  g r a n d f a t h e r i n g  t h e i r  d o c u m e n t s ,  
c o v e n a n t s  a n d  m a y b e  b y l a w s .  E v e r y t h i n g  t h e y  h a v e  
u n l e s s  t h e y  are s i l e n t  o n  a n y  p a r t i c u l a r  point. W h e r e  
chey are s i l e n t  the n e w  l a w  s u p e r c e d e s  t h a t  silence.

Buck: Yes, the n e w  l a w  w o u l d  a n d  it  d o e s  s o l v e  p r o b l e m s ,
b e c a u s e  o b v i o u s l y  the d o c u m e n t a t i o n  c a n n o t  i m p o s e  
a s s e s s m e n t  p r a c t i c e  on a m u n i c i p a l i t y .  In a PUD this 
w i l l  s o l v e  the p r o b l e m  b e c a u s e  i n  m o s t  c a s e s  the 
d o c u m e n t s  are silent.

R o d e y :  I w o n d e r  if the S t a t e  o f  A l a s k a  can i m p o s e
a s s e s s m e n t s  u p o n  r e q u i r e m e n t s  o n  m u n i c i p a l  d o c u m e n t s .

Buck: T h e  S t a t e  c a n  on the i n d i v i d u a l  d o c u m e n t s ,  b u t  the
p r o j e c t  can't. T h a t ' s  w n a t  w e ' r e  do i n g ,  is s a y i n g  OK 
w h e r e  w e  h a v e  an o l d  p r o j e c t  w h e r e  t h i s  is u n c l e a r ,  
t h e r e  c a n ' t  b e  a s e p a r a t e  t a x  o n  t h e  c o m m o n  e l e m e n t s .
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F i n a l l y ,  a n o t h e r  u n i v e r s a l  s e c t i o n  is t h e  e m i n e n t  
d o m a i n  p r o v i s i o n .  T h e  e m i n e n t  d o m a i n  p r o v i s i o n  m e r e l y  
a n s w e r s  a l o t  o f  q u e s t i o n s  t h a t  a lot o f  p e o p l e  h a v e  
h a d  in c o n d e m n a t i o n s .  W h e n  y o u  h a v e  a p a r t i a l  
c o n d e m n a t i o n  of a c o n d o m i n i u m ,  say a f f e c t i n g  the u n i t  
a n d  n o t  a f f e c t i n g  a u n i t s ,  or n o t  a f f e c t i n g  the u n i t s  
a f f e c t i n g  the c o m m o n  e l e m e n t s  o n ly, a f f e c t i n g  s o m e  of 
t h e  units, some of the c o m m o n  e l e m e n t s .  H o w  is t h e  p o t  
w a c k e d  up? T h i s  p a r t i c u l a r  p r o v i s i o n  g i v e s  t h a t  
a n s wer. It is e s s e n t i a l  a n d  t h o s e  w h o  h a v e  g o t t e n  
i n v o l v e d  in p a r t i a l  c o n d e m n a t i o n s  o f  c o n d o m i n i u m s  w i l l  
f i n d  t h a t  th i s  is ju s t  a c a n  o f  w o r m s  a n d  d e f i n i t e l y  
n e e d s  a s o l u t i o n  a n d  t h i s  b i l l  d o e s  a f a i r l y  g o o d  job.



(517)

M c N a l l :  Mr. C h a i r m a n ,  I h a v e  j u s t  b e e n  c o n t a c t e d  b y  an
a s s o c i a t i o n  t h a t  e x i s t s  o u t  on  the D i m o n d  B o u l e v a r d  
w i d e n i n g  area, a n d  in f a c t  t h e y  are h a v i n g  a p a r t i a l  
t a k i n g  a n d  a r e  t r y i n g  to f i g u r e  o u t  r i g h t  n o w  w h a t  is a 
f a i r  v a l u e .  T h e  p r e s e n t  s t a t u t e  a d d r e s s e s  the i s s u e s  
b u t  n o t  to a n y  g r e a t  e x t e n t .  T h e r e  a r e  t w o  h a l v e s  to 
it. T h e  a s s o c i a t i o n  is h a v i n g  some c o m m o n  ar e a  
p r o p e r t y  ta k e n ,  a n d  t h e  i n d i v i d u a l  u n i t  o w n e r s  are n o w  
d i s c o v e r i n g  t h a t  t h e i r  u n i t s  w i l l  be s i t t i n g  r i g h t  on 
the n e w  h i g h w a y  a n d  w i l l  be h a v i n g  s o m e  l o s ses. A l l  
t h e s e  f a c t o r s  h a v e  to be  c o n s i d e r e d  in d e a l i n g  w i t h  
t a k i n g  a u t h o r i t y .  A n y  c l a r i f i c a t i o n  w e  g e t  o u t  o f  this 
s t a t u e  w i l l  b e  of  b e n e f i t  to b o t h  the state, local 
g o v e r n m e n t  a n d  the a s s o c i a t i o n .

Rodey: B e c a u s e  o f  the new h i g h w a y s  t h a t  a r e  b e i n g  b u i l t
in A n c h o r a g e  I s u s p e c t  it w i l l  be. W h a t  is y o u r  
r e a d i n g  of the law in A l a s k a  n o w  w i t h  r e g a r d  to taking. 
We h a v e  a n u m b e r  o f  n e a r  m i s s e s ,  if y o u  w ill, b y  the 
h i g h w a y  d e p a r t m e n t .  W e  h a v e  a p o s s i b l e  d i m i n i s h i n g  
v a l u e  b e c a u s e  o f  the p r o x i m i t y  o f  a h i g h  s p e e d  h i g h w a y .  
A r e  a n y  r e c o v e r i e s  b e i n g  had, o r  a n y  p a y m e n t s  b e i n g  
m a d e  in t h a t  c a s e  now.

M c N a l l :  Mr. E s c h b a c h e r ,  an A n c h o r a g e  a t t o r n e y ,  is
r e p r e s e n t i n g  fo u r  of t h e  a s s o c i a t i o n  o w n e r s  in this 
p a r t i c u l a r  m a t t e r  t h a t  I w a s  j u s t  d e s c r i b i n g .  He 
i n d i c a t e s  to m e  t h a t  he t h i n k s  t h a t  t h e y ' v e  h a d  so m e  
s u b s t a n t i a l  d i m i n u t i o n  in  v a l u e  t h a t  t h e y  are g o i n g  to 
s e e k  r e d r e s s  for. It's m y  u n d e r s t a n d i n g  fr o m  cur 
e x i s t i n g  s t a t u t e ,  t h a t  y o u  h a v e  to li v e  w i t h  the 
s t a t u t e  a n d  y o u  a l s o  h a v e  to l o o k  v e r y  c l o s e l y  at the 
d o c u m e n t a t i o n  for the a s s o c i a t i o n ,  b e c a u s e  some of  the 
d r a f t s m e n  h a v e  d i f f e r e n t  a p p r o a c h e s  to c o n d e m n a t i o n  
t h a n  o t h e r s .  I h a v e  s e e n  d r a f t i n g  t h a t  has m o r e  
d e t a i l e d  d i s c u s s i o n  of p a r t i a l  a n d  t o t a l  t a k i n g s  in the 
d e c l a r a t i o n .  I' v e  se e n  some t h a t  ju s t  m i m i c  w h a t  the 
p r e s e n t  s t a t u t e  says.

(556)
H a l f o r d .  J u s t  a n o t h e r  q u e s t i o n  t o  Mr. M c N a l l  o n  the

a p p l i c a b i l i t y  o f  l o c a l  o r d i n a n c e s  in t e r m s  c f  b u i l d i n g  
c o d e s ,  z o n i n g ,  s u b d i v i s i o n  a n d  a l l  the o t h e r  l o c a l  
r e g u l a t i o n s .  Is t h a t  w h a t ' s  h a p p e n i n g  w i t h  r e g a r d  to 
c o n d o m i n i u m s ?

M c N a l l :  In A n c h o r a g e ,  the b u i l d i n g  c o d e s  a r e  e n f o r c e d  a n d
i n s p e c t i o n s  o c c u r  and the p r o j e c t s  a r e  b e i n g  b u i l t  
p u r s u a n t  to the u n i f o r m  b u i l d i n g  c o d e s  a d o p t e d  by 
A n c h o r a g e .  T h e  u n i f o r m  b u i l d i n g  c o d e s  a p p l y  in E a g l e  
R i v e r ,  b u t  t h e r e  a r e  no i n s p e c t i o n s  for e x a m p l e .  In the 
V a l l e y  I ' m  n o t  s u r e  at this p o i n t  if t h e y  h a v e  a d o p t e d
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a n y  u n i f o r m  c o d e s  at all. So as far as this s e c t i o n  is 
c o n c e r n e d ,  t h o s e  c o d e s  t h a t  a r e  e n f o r c e d  in t h o s e  a r e a s  
w i l l  c o n t i n u e  to b e  e n f o r c e d  a n d  if the o l d  
p i e - e x i s t i n g  a s s o c i a t i o n  d o c u m e n t s  a r e  s i l e n t  t h i s  
c o m e s  in to p r o t e c t  t h e  a s s o c i a t i o n s  and b r i n g s  in 
t h o s e  s e c t i o n s .

H a l f o r d :  T h e  q u e s t i o n  is, a r e  w e  l i m i t i n g  a n y t h i n g  t h a t  is
c u r r e n t l y  g o i n g  on?

M c N a l l :  No, I t h i n k  as a m a t t e r  o f  fact, as I
u n d e r s t a n d  it, t h e  a p p l i c a t i o n  b y  t h e  State, the S t a t e  
e l e c t r i c a l  i n s p e c t o r ,  S t a t e  p l u m b i n g  i n s p e c t o r  y o u ' m a v  
b e  a b l e  to b r i n g  in so m e  a d d i t i o n a l  p r o t e c t i o n s  t h a t  
a r e  n o t  t h e r e  now.

H a l f o r d :  F r o m  t h e  S t a t e  l e v e l  w i t h o u t  c o s t  to the
d e v e l o p e r ?

M c N a l l :  T h a t ' s  co r r e c t .

Buck: I w o u l d  l i k e  to i n d i c a t e  t h a t  in C o n n e c t i c u t  t h e y
h a v e  h a d  s o m e  i n t e r e s t i n g  p r o b l e m s  b e c a u s e  o f  the fact 
t h a t  t h e  condom^ n i u m  u n i t  is a t i t l e  line. Some 
b u i l d i n g  i n s p e c t o r s  h a v e  said, w e l l  it ' s  a t i t l e  line, 
t h e r e f o r e ,  we  n e e d  a full f i r e  w a l l  in e v e r y  a p a r t m e n t .  
O t h e r  b u i l d i n g  i n s p e c t o r s  h a v e  said, t h i s  is a u n i f i e d  
o w n e r s h i p  a n d  t h e r e f o r e  w e  d o n ' t  n e e d  fire ,^alls in 
e v e r y  a p a r t m e n t ,  we  h a v e  t h e m  e v e r y  four a p a r t m e n t s .  
T h i s  c o n f u s i o n  is s i m p l y  c l e a r e d  up  b y  the a c t  a n d  
i n d i c a t e s  t h a t  th e y  b e  u n i f o r m .

H a l f o r d :  W o u l d  t h e y  be t r e a t e d  as if  t h e y  w e r e  a p a r t m e n t s .

Buck: T h a t ' s  right. T h e y  w o u l d  be t r e a t e d  as an a p a r t m e n t
b u i l d i n g .  It d o e s  n o t  i n v a l i d a t e  o r  m o d i f y  a n y  
p a r t i c u l a r  p r o v i s i o n s  of  the z o n i n g  codes, it ju s t  
i n d i c a t e s  t h a t  t h e r e  is a u n i f o r m  p r o v i s i o n .

T h o s e  a r e  the t h r e e  u n i v e r s a l  s e c t i o n s ,  a n d  I t h i n k  
t h a t  t h e y  d o  apply. T h i s  m o v e s  us o n  to S e c t i o n  40 
w h i c h  s e c t i o n s  20 and 30 i n d i c a t e  t h a t  w i t h  r e s p e c t  to 
s m a l l  l i m i t e d  c o m m o n  e x p e n s e  c o m m u n i t i e s ,  o n l y  t h e s e  
u n i v e r s a l  s e c t i o n s  apply. T h e  l i m i t e d  e x p e n s e  of 
c o m m o n  i n t e r e s t  c o m m u n i t i e s  t h a t  w e  are p r o p o s i n g  be 
c h a n g e d  f r o m  " p l a n n e d "  to " c o m m o n "  i n t e r e s t  so t h a t  
t h e y  a l l  g e t  t r e a t e d  in a u n i f o r m  m a n n e r ,  i n d i c a t e s  
t h a t  w h e n  y o u  h a v e  a s m a l l  c o m m u n i t y  of this n a t u r e  
t h a t  t h e y  do n o t  h a v e  to go t h r o u g h  the f o r m a l i t y  of 
t h e  w h o l e  p u b l i c  o f f e r i n g  s t a t e m e n t ,  d o c u m e n t a t i o n ,  
o r g a n i z a t i o n  of an i n c o r p o r a t e d  a s s o c i a t i o n  and 
e v e r y t h i n g  e l s e  t h a t  is r e q u i r e d  u n l e s s  th e y  o p t  in.
A n y  p l a n n e d  c o m m u n i t y  c a n  opt. W e  m a y  f i n d  b y  v i r t u e  
of  the l e n d i n g  p r a c t i c e  a n d  r e q u i r e m e n t s ,  th a t  m o s t
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c o m m u n i t i e s  w i l l  b e c a u s e  t h e r e  a r e  s u b s t a n t i a l  
a d v a n t a g e s  o f  b e i n g  s u b j e c t  to t h e  act, b e c a u s e  o f  t h e  
fact t h a t  y o u  d o n ' t  get as g o o d  a n d  c l e a r  d e f i n e d  
g u i d e l i n e s  u n d e r  t h e  c o m m o n  law. B u t  m a n y  c a s e s  in a 
s m a l l  c o m m u n i t y ,  m e r e l y  b e c a u s e  o f  i n f o r m a l i t y ,  it is 
w o r t h w h i l e  n o t  b e i n g  in it.

A  l i m i t e d  e x p e n s e  c o m m o n  i n t e r e s t  c o m m u n i t y  c a m e  o u t  of 
th e  p l a n n e d  c o m m u n i t y  act. T h e r e ' s  a l a rge n u m b e r  o f  
P J D s  o n l y  m a i n t a i n  a d e t e n t i o n  b a s i n  o r  a s i n g l e  
d r a i n a g e  w a y  o r  a si g n  at  t h e  e n d  o f  the street. A n d  
in  t h o s e  p a r t i c u l a r  c a s e s  w i t h  t h e  c o r p o r a t e  
f o r m a l i t i e s  a n d  r e c o r d  k e e p i n g  a n d  f i n a n c i a l  r e p o r t i n g  
w o u l d  be  a b u r d e n  o n  t h e s e  folks. So a g a i n  the ?100 
p e r  y e a r  p e r  u n i t  l i m i t a t i o n  is w r i t t e n  i n t o  the act. 
It's m o d i f i e d  b y  the CPI b a s e d  o n  a v e r y  c o m p l e x  
f o r m u l a  a n d  this y e a r  it m e a n s  t h a t  i t ’s a b o u t  $140 
b e c a u s e  it comes in $10 i n c r e m e n t s .

Kel l y :  Is t h a t  c o m p l e x  f o r m u l a  s o m e t h i n g  t h a t  is e a s y  to 
f i g u r e  out?

Buck: Yes. It is t h e  s a m e  f o r m u l a  t h a t  t h e  u n i f o r m
c o m m i s s i o n e r s  u s e  for e v e r y  C P I  a d j u s t m e n t ,  U n i f o r m  
C o m m e r c i a l  Code, a n d  t h e  o t h e r s .  It is e a s y  to e x t end. 
It is w r i t t e n  in t o  the act. It is e a s y  to u n d e r s t a n d
a l t h o u g h ,  it t a k e s  a l i t t l e  b i t  o f  c a l c u l a t i o n -  It is
the sa m e  p r o v i s i o n  in e v e r y  u n i f o r m  act, U n i f o r m  
C o n d o m i n i u m  A c t ,  P l a n n e d  C o m m u n i t y  A c t  th a t  h a s  b e e n  
p a s s e d  in o t h e r  states. It is one of t h e  u n i f o r m  
p r o v i s i o n s  t h a t  the c o m m i s s i o n e r s  w o u l d  like to r e m a i n  
u n i f o r m  so t h a t  e v e r y b o d y  w i l l  k n o w  w h a t ' s  e q u a l l y  
e x e m p t  in e v e r y  state. It c a n  b e  c a l c u l a t e d ,  as I say, 
it is in $10 i n c r e m e n t s  a n d  n o w  it u s e s  a 1976 b a s e
w h i c h  is the V i r g i n i a  act. T h u s  a l l  the s t a t e s  w h i c h
a r e  a d j u s t i n g  t h e i r  p r o v i s i o n s  a r e  a d j u s t i n g  o n  the 
same base.

S e c t i o n  40 is an  i m p o r t a n t  p r o v i s i o n .  It's p r o b a b l y  
on e  of  the m o s t  i m p o r t a n t  p r o v i s i o n s  a n d  o n e  t h a t  w i l l  
c r e a t e  m o s t  o f  the t r a u m a  if at all, b y  the p a s s a g e  of 
the bill. T h i s  is the a p p l i c a b i l i t y  of c e r t a i n  
p r o v i s i o n s  to p r e - e x i s t i n g  c o m m o n  i n t e r e s t  c o m m u n i t i e s .  
T h e r e  a r e  12 s e c t i o n s  p l u s  t h e  d e f i n i t i o n s .  A  r o u n d  
d o z e n  s e c t i o n s  w h i c h  a p p l y  to p r e - e x i s t i n g  c o m m o n  
i n t e r e s t  c o m m u n i t i e s .  T h e s e  a r e  p r o v i s i o n s  w h i c h  w i l l  
g o  a h e a d  a n d  c u r e  a l o t  o f  the p r o b l e m s  t h a t  B i l l  is 
c o m i n g  up w i t h  a n d  p r o v i d e  d e f i n i t i o n s  w h e r e  no 
d e f i n i t i o n s  h a v e  b e e n  p r o v i d e d .  G i v e  u n i f o r m i t y  as to 
a c t i v i t i e s  w i t h i n  t h e s e  ar e a s ,  n e w  p o w e r s  and a l l  k i n d s  
o f  v e r y  u s e f u l  a c t i v i t i e s  to the a s s o c i a t i o n s .

T h e  S e c t i o n  40 s e c t i o n s  a r e  v e r y  i m p o r t a n t .  I w o u l d  
like to p e r h a p s  s u g g e s t  do i n g ,  as a m a t t e r  o f  order,
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a n d  g  .part f r o m  b e g i n n i n g  a t  the b e g i n n i n g  g o  t h r o u g h  
the e n d  a n d  st o p  r o u t i n e l y  a n d  g o  t h r o u g h  the S e c t i o n  
40 s e c t i o n s .  B e c a u s e  t h e s e  a r e  the on e s  that y o u r  
e x i s t i n g  c o m m u n i t i e s  w i l l  b e  s u b j e c t  to, as I said, 
u n l e s s  the d e c l a r a t i o n  or d o c u m e n t s  p r o v i d e  o t h e r w i s e .  
T h e s e  a r e  the o n e s  t h a t  t h e y  w i l l  h a v e  to c o n f o r m  to 
a n d  t h e s e  w i l l  b e  t h e  o n e s  t h a t  w i l l  b e  the m o s t  
s u r p r i s e d  w h e n  t h e y  d i s c o v e r  the e x i s t e n c e  o f  the act. 
N o  m a t t e r  h o w  m u c h  n e w s  w e  p u t  o u t  a lot of t h e m  w o n ' t .

K e l l y :  S u r p r i s e s  s h o u l d  b e  r e s e r v e d  for C h r i s t m a s  and
b i r t h d a y s .

B uck: I t h i n k  t h a t  w e  a r e  d o i n g  th i s  f o r  N e w  Y e a r ' s .  But,
I t h i n k  thar. t h e r e  a r e  so m e  v e r y  i m p o r t a n t  p r o v i s i o n s

S i d e  2, T a p e  1

t h a t  v a l i d a t e  a l o t  o f  s l o p p y  d o c u m e n t s ,  a very, v e r y  
i m p o r t a n t  p r o v i s i o n .  I w o u l d  li k e  to d e f e r  to B i l l  to 
t a l k  a b o u t  s o m e  o f  the A l a s k a n  p r o v i s i o n s  w i t h  r e s p e c t  
to s e c t i o n  110 a n d  p e r h a p s  this p a r t i c u l a r  p r o v i s i o n  
w i l l  a s s ist.

M c N a l l :  T h e  n u m b e r  of t i m e s  t h a t  I h a v e  seen d o c u m e n t s
d r a f t e d  b a c k  in t h e  e a r l y  7 0 's t h a t  ha v e  m a y b e  e i g h t  
p a g e s ,  six p a g e s  o f  w h i c h  a r e  l e g a l  d e s c r i p t i o n s ,  one 
p a g e  is a d e d i c a t i o n  o f  t h e  p r o p e r t y ,  l e a v i n g  o n e  p a g e  
to d e a l  w i t h  a s s o c i a t i o n  m a n a g e m e n t ,  a s s e s s m e n t s ,  and 
so forth. G i v e s  y o u  an  i d e a  th a t  the d o c u m e n t s  are 
n o t  v e r y  c o m p l e t e .  A s  a resu l t ,  w e  h a v e  to e i t h e r  go 
b a c k  a n d  t r y  to s u b s t a n t i a l l y  amend, w h i c h  is a v e r y  
e x p e n s i v e  p r o c e s s  for t h e  a s s o c i a t i o n s .  W h e n  a l l o w i n g  
t h e s e  s e c t i o n s  to c o m e  i n t o  p l a y  v/e s i m p l y  do not ha v e  
to go  t h r o u g h  t h a t  dr i l l .  T h e y  m a y  w a n t  to a n y w a y ,  b u t  
th e y  d o n ' t  h a v e  to b e c a u s e  m o s t  of  t h e s e  s t a t e m e n t s  a r e  
w r i t t e n  w i t h  the s t a t e m e n t  t h a t  says, "if a n d  u n l e s s  
the d e c l a r a t i o n  s t a t e s  o t h e r w i s e  t h e s e  s e c t i o n s  a p p l y " , 
" t h e s e  d e f i n i t i o n s  apply", " t h i s  s t a t u t o r y  p r o v i s i o n  
a p p l i e s " .  So t h o s e  w i l l  a p p l y  w h e r e  the d o c u m e n t  is 
silent, w h i c h  w i l l  h e l p  s u b s t a n t i a l l y  w h e n  I h a v e  to 
sit d o w n  and try to w o r k  w i t h  an  a s s o c i a t i o n  a n d  f i g u r e  
o u t  w h a t  t h e  a n s w e r  to a p r o b l e m  is. I'd be w i l l i n g  to 
b e t  t h a t  of the p r e - 7 6  d o c u m e n t s  t h a t  I' v e  seen 
p r o b a b l y  a l l  of t h e m  w i l l  b e n e f i t  f r o m  th i s  p r o v i s i o n .

B u ck: T h e r e  a r e  a n u m b e r  o f  t h i n g s  in here, o n e  o f  t h e m  is
the t i t l e  i n s u r a n c e  p r o v i s i o n  in 110. T h i s  is the b a i l  
o u t  t i t l e  i n s u r a n c e  c o m p a n y  p r o v i s i o n  w h i c h  i n d i c a t e s  
t h a t  t h e  t i t l e  o f  the u n i t  c o m m o n  e l e m e n t s  is not 
r e n d e r e d  u n m a r k e t a b l e  r a t h e r  or o t h e r w i s e  e f f e c t e d  by 
r e a s o n  o f  i n s u b s t a n t i a l  f a i l u r e  o f  the d e c l a r a t i o n  to 
c o m p l y  w i t h  the c h a p t e r .  W h e r e  a s u b s t a n t i a l  f a ilure,



of  c o u r s e  o f  m a r k e t a b i l i t y ,  is n o t  e f f e c t e d  b y  t h i s  
c h a p t e r  b u t  it d o e s  a l l o w  t i t l e  i n s u r a n c e  p e o p l e  to 
s l e e p  a li t t l e  b e t t e r .  B u t  it w a s  p u t  i n  at t h e  
i n s i s t e n c e  o f  the t i t l e  i n s u r a n c e  folks. It c o v e r s  the 
r u l e s  of a g a i n s t  p e r p e t u i t i e s ,  w h i c h  in some o f  o u r  
m o r e  o b s c u r e  p r o v i s i o n s ,  t h a t  o n l y  l a w y e r s  w h o  t o o k  
f i r s t  y e a r  p r o p e r t y  k n o w  a b o u t , i n d i c a t e  t h a t  it n o t  
d e f e a t  a n y  p o r t i o n  a n d  it m a k e s  rhe s e n s e  t h a t  the 
d e c l a r a t i o n  is s u p e r i o r  to the b y l a w s .  It ' s  ju s t  s o r t  
of a u s e f u l  h o u s e k e e p i n g  item.

H a l f o r d :  R u n  by  t h a t  t i t l e  i n s u r a n c e  again. It says th a t
b a s i c a l l y  an u n i m p o r t a n t ,  i n s i g n i f i c a n t  v i o l a t i o n  of 
s o m e t h i n g  o r  o t h e r  d e e s  n o t  e f f e c t  the t i t l e  o f  the 
prope r t y .

Buck: T h a t ' s  right, so if t h e r e  is an i n s u b s t a n t i a l
f a i lure to c o m p l y  w i t h  the act the p u r c h a s e r  c a n ' t  say 
"I ' m  g o i n g  to w a l k  a w a y  b e c a u s e  a 't' h a s n ' t  b e e n  
c r o s s e d  or  an 'i ' h a s n ' t  b e e n  d o t t e d . "  N o w  the 
d i f f e r e n c e  b e t w e e n  s u b s t a n t i a l  a n d  i n s u b s t a n t i a l  is the 
d i f f e r e n c e  b e t w e e n  r e a s o n a b l e  a n d  u n r e a s o n a b l e  w h i c h  v/e 
le ave to the courts. I t h i n k  xt w a s  le f t  a m b i g u o u s .
It w a s  the k i n d  of t h i n g  t h a t  y o u  h a v e  to lo o k  at the 
facts. A n d  thus th i s  p a r r i c u l a r  p r o v i s i o n  is an 
a m b i g u o u s  p r o v i s i o n ,  b u t  xt is the k i n d  o f  t h i n g  t h a t  
the c o u r t s  c a n  d e a l  w i t h  i f  t h e y  h a v e  to.

Rodey: T h e  A l a s k a  c o u r t s  h a v e  b e e n  g o o d  a b o u t  d e a l i n g  w i t h
t h a t  t o p i c  b u t  w e  h a v e n ' t  h a d  a n y t h i n g  m a j o r ,  at l e a s t  
t h a t  I a m  a w a r e  o f  r e l a t i n g  to c o n d o m i n i u m  titles. 
C o r r e c t  m e  if I ' m  w r o n g ,  are y o u  f a m i l i a r  w i t h  d e a l i n g  
w i t h  t i t l e  d o c u m e n t s  for c o n d o m i n i u m s ?

M c N a l l :  No. T h e  o n l y  A l a s k a n  c a s e  th a t  d e a l s  w i t h
c o n d o m i n i u m s  at all is C a r r o l l  vs. E l d o r a d o  E s t a t e s  o u t  
of  F a i r b a n k s  t h a t  w a s  d e a l i n g  w i t h  n o t i c e  r e q u i r e m e n t s  
in the d e c l a r a t i o n  of b y i a w s .  T h a t  a l s o  was, by the 
way, the ca s e  t h a t  s u g g e s t e d  U n i f o r m  C o n d o m i n i u m  A c t  
and the M o d e l  R e a l  E s t a t e  C o o p e r a t i v e  A c t  for g u i d a n c e  
in this area.

Buck: T h e  s e c t i o n  120 is a n o t h e r  h o u s e k e e p i n g  i t e m  t h a t
b a s i c a l l y  says t h a t  a s i m p l e  d e s c r i p t i o n  in the 
p u r c h a s e  a g r e e m e n t  w h i c h  sets out: the n a m e  o f  the 
c o m m o n  i n t e r e s t  c o m m u n i t y ,  the r e c o r d i n g  i n f o r m a t i o n  o f  
the d e c l a r a t i o n ,  and the d i s t r i c t  in w h i c h  it is 
r e c o r d e d  and i d e n t i f y i n g  n u m b e r  of the u n i t  is a l l  y o u  
n e e d  to l e g a l l y  d e s c r i b e  the unit. Y o u  d o n ' t  h a v e  to 
g o  into g r e a t  d e t a i l  in o r d e r  to h a v e  a l egal 
d e s c r i p t i o n .

S e c t i o n  290 is a n o t h e r  u n i v e r s a l  sec t i o n ,  w h i c h ,  is a 
m e r g e r  or  c o n s o l i d a t i o n  sec t i o n ,  p e r m i t s  e x i s t i n g  a n a
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n e w  c o m m o n  i n t e r e s t  c o m m u n i t i e s  o f  the same type. T h a t  
is c o n d o m i n i u m s  w i t h  c o n d o m i n i u m s , p l a n n e d  c o m m u n i t i e s  
w i t h  p l a n n e d  c o m m u n i t i e s ,  c o o p e r a t i v e s  w i t h  
c o o p e r a t i v e s  to m e r g e  o r  c o n s o l i d a t e  t h e i r  a c t i v i t i e s  
u n d e r  a s i n g l e  a s s o c i a t i o n  a n d  g i v e s  a t e c h n i q u e  for 
d o i n g  it, p r o v i d i n g  e s s e n t i a l l y  f o r  a n e g o t i a t e d  m e r g e r  
a g r e e m e n t  w h i c h  w i l l  t a k e  c a r e  o f  m o s t  of the p r o b l e m s .

T h e  p o w e r s '  s e c t i o n ,  S e c t i o n  320, s u b s e c t i o n s  1 t h r o u g h  
6 a n d  11 t h r o u g h  16, a d d  to t h e  p o w e r s  of  the 
a s s o c i a t i o n s .  V e r y  i m p o r t a n t  p o w e r s ,  t h a t  m a n y  o f  t h e m  
d o n ' t  have, i n c l u d i n g  t h e  p o w e r  t o  l e v y  fines, late 
c h a r g e s ,  c h a r g e  fees, c h a r g e  a s s e s s m e n t s ,  b r i n g  law 
s u i t s  a n d  u n d e r t a k e  s o m e  o t h e r  t y p e s  of  a c t i v i t i e s  t h a t  
a r e  in q u e s t i o n  u n d e r  t h e  c o n d o m i n i u m  act. If a P U D  is 
o p e r a t i n g  u n d e r  t h e  c o r p o r a t i o n  la w s  it m a y  or m a y  n o t  
h a v e  p o w e r s  to r e p r e s e n t  its m e m b e r s  o r  s h a r e h o l d e r s  in 
a c t i o n s  of  c o m m o n  i n t e r e s t .  T h e s e  p o w e r s  are an 
e x c e l l e n t  a n d  s u p e r k i n d  o f  a p r o v i s i o n ,  a n d  s h o u l d  b e  
i n  t h e r e  a n d  a p p l i c a b l e  t o  a l l  p r o j e c t s .

.1: M o s t  of  the p r o p e r t y  m a n a g e m e n t  f i r m s  in A n c h o r a g e
r i g h t  n o w  i m p o s e  f i n e s  a n d  a t t e m p t  to w o r k  w i t h  b o a r d s  
to a s s u r e  c o l l e c t i o n s  o f  u n p a i d  a s s e s s m e n t s .  T h e y  h a v e  
fines, l a t e  fees a n d  so forth. A s  to w h e t h e r  o r  n o t  
t h e s e  w i l l  e v e r  be e n f o r c e d  b y  o u r  courts, I w i l l  l e a v e  
for t h e  c o u r t s  to d e c i d e  b e c a u s e  it is n o t  c l e a r  f r o m  
the e x i s t i n g  s t a t u t e s .  M o s t  d e c l a r a t i o n s  a l l o w  it a n d  
s t a t e  t h a t  y o u  c a n  i m p o s e  these, b u t  the s t a t u t e s  are 
s i l e n t  o n  t h a t  p a r t i c u l a r  issue.

T h e r e  h a s  b e e n  s o m e  a r g u m e n t  s i n c e  the l i e n  is 
p r o p o r t i o n e d  to t h e  p e r c e n t a g e  i n t e r e s t  a l l o c a t e d  in 
the d o c u m e n t s .  A  fine is n o t  p r o p o r t i o n e d  to that, a n d  
t h e r e  m a y  n o t  b e  a s t a t u t o r y  lien for a fine, so t h i s  
c u r e s  it. Yes, t h a t  k i n d  of a p r o p h y l a c t i c  a c t i v i t y  
w h i c h  I s e r i o u s l y  c o m m e n d  for y o u r  f a v o r a b l e  
c o n s i d e r a t i o n .

S e c t i o n  420, t h e  tort a n d  c o n t r a c t  l i a b i l i t y ,  h a s  so m e  
f a i r l y  i n t e r e s t i n g  a s p e c t s  in it. It d o e s  g e n e r a t e  a 
c o r p o r a t e  l i m i t e d  l i a b i l i t y  p r o v i s i o n s  to p r o t e c t  the 
a s s o c i a t i o n ,  b u t  d o e s  i m p o s e  s o m e  l i a b i l i t i e s  o n  the 
d e c l a r a n t  w i t h  r e s p e c t  to  t o r t s  w h i l e  t h e  d e c l a r a n t  is 
in the c o n t r o l  o f  t h e  a s s o c i a t i o n .  It's b a s i c a l l y  an 
i n s u r a n c e  p r o v i s i o n ,  b u t  it d o e s  c l a r i f y  t h a t  the 
d e c l a r a n t  d o e s  h a v e  th i s  p a r t i c u l a r  l i a b i l i t y .  It w i l l  
i n f a c t  h a v e  so m e  s i g n i f i c a n t  i m p a c t  on  e x i s t i n g  
a s s o c i a t i o n s  w i t h  r e s p e c t  to d e v e l o p e r s ,  b e c a u s e  it 
p r o v i d e s ,  f o r  i n s t a n c e ,  t h a t  a s t a t u t e  of l i m i t a t i o n  is 
t o l l e d  u n t i l  a p e r i o d  o f  d e c l a r a n t  c o n t r o l  t e rminates. 
T h u s  if y o u  are w o r k i n g  u n d e r  a v/arrantv p r o v i s i o n  or a 
t o r t  p r o v i s i o n ,  a n d  a d e c l a r a n t  is in c o n t r o l ,  y o u
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d o n ' t  lo s e  y o u r  r i g h t  of  a c t i o n  m e r e l y  b e c a u s e  the 
d e c l a r a n t  c o n t r o l l e d  t h e  r i g h t  to b r i n g  the a c t ion. 
T h e r e  h a v e  b e e n  so m e  u n f o r t u n a t e  cases. I c o n s i d e r  
t h e m  u n f o r t u n a t e  e v e n  as a d e v e l o p e r ' s  r e p r e s e n t a t i v e ,  
w h e r e  in s h o r t  s t a t u t e s  (one, t w o  o r  t h r e e  y e a r s ) ,  the 
r i g h t  to b r i n g  an a c t i o n  s i m p l y  has d i s a p p e a r e d ,  and 
th e  a c t i o n  w a s  a g a i n s t  t h e  d e c l a r a n t  w h i l e  the 
d e c l a r a n t  v/as in c o n t r o l  a n d  he d i d n ' t  sue h i m s e l f ,  
s u r p r i s i n g l y .  T h e r e  is a p r o v i s i o n  in th i s  tort 
c o n t r a c t  l i a b i l i t y  p r o v i s i o n  w h i c h  I t h i n k  is g o i n g  to 
b e  v e r y  u s e f u l  in e x i s t i n g  a s s o c i a t i o n s .
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M c N a l l :  O f t e n  a b o a r d  w i l l  c o m e  in a f t e r  the t r a n s i t i o n
h a s  o c c u r r e d  a n d  the d e v e l o p e r  said, "You are n o w  in 
c o n t r o l . "  T h e y  w i l l  t h e n  r a i s e  i s s u e s  of c o m m o n  ar e a  
m a i n t e n a n c e  o r  c o m m o n  c o n s t r u c t i o n  p r o b l e m s ,  o n l y  to be  
t o l d  t h a t  t h e i r  o n e  y e a r  w a r r a n t y  h a s  lapsed, a n d  they 
r e a l l y  d o n ' t  h a v e  a n y  r i g h t s  to sue the d e v e l o p e r  for 
a n y  of t h e s e  t y p e s  of p r o b l e m s .  A l l  the he l p  w e  can 
g e t  to c l a r i f y  t h o s e  t y p e s  o f  i s s ues, i n c l u d i n g  the 
w a r r a n t y  l a n g u a g e , w e  h a v e  c o n t a i n e d  in the n e w  
p r o p o s e d  act w i l l  b e  of b e n e f i t .

Rodey: W h a t  e f f e c t  w i l l  th i s  h a v e  o n  the l i a b i l i t y  of
d e v e l o p e r s  for e x i s t i n g  p r o j e c t s .  T h e  lav; is s i l e n t  o n  
t h a t  now.

Buck: T h e r e  is a p r o b l e m  w i t h  th i s  area. It is the k i n d
of p r o b l e m  t h a t  85 p a g e s  of  l e g i s l a t i o n  w i l l  be n e e d e d  
to b e  draft, t h a t ' s  the s t r a d d l e  p r o b l e m ,  w h e r e  the 
s t a t u t e  o f  l i m i t a t i o n  is r u n n i n g  a n d  t h e n  the act 
p a s s e s  a n d  t h e n  it  f a i l s  a n d  t h e n  c o n t r o l s  t r a n s f e r .
We  co m e  u p  w i t h  a w h o l e  s e r i e s  o f  p e r m u t a t i o n s  a n d  
c o m b i n a t i o n s  o f  th i s  w h i c h  p r o b a b l y  w i l l  u l t i m a t e l y  e n d  
up b e i n g  w o r k e d  o u t  on a c a s e  b y  c a s e  s i t u a t i o n .  T h e  
a c t  o n l y  a p p l i e s  w i t h  r e s p e c t  to S e c t i o n  40 s e c t i o n s  as 
to e v e n t s  a n d  o c c u r r e n c e s  a f t e r  its e f f e c t i v e  date. So 
t h e  t e r m i n a t i o n  of the s t a t u t e  o f  l i m i t a t i o n s  is that 
a n  e v e n t  o r  a c i r c u m s t a n c e ?  I d o n ' t  k n o w  the answer.

R o d e y :  So for a n y  e x i s t i n g  p r o j e c t  t h e r e  is s t i l l  a m u r k y
q u e s t i o n  o f  l i a b i l i t y ?

Buck: T h e r e  a l w a y s  was, t h e r e  w i l l  be, b u t  a f t e r  the act
g e t s  o l d e r  a n d  o l d e r  t h a t  q u e s t i o n  w i l l  b e c o m e  m o r e  a n d  
m o r e  p u t  in the past.

S e c t i o n  470, the l i e n  for a s s e s s m e n t s ,  is a p p l i e d  to 
e x i s t i n g  a s s o c i a t i o n s  a n d  is a v ery, v e r y  pov/erful 
r e m edy, p r o b a b l y  one o f  the m o r e  e x c i t i n g  a n d  e x c e l l e n t  
p r o v i s i o n s  o f  the sta t u t e .  T h i s  p a r t i c u l a r  p r o v i s i o n  
i n d i c a t e s  t h a t  the a s s o c i a t i o n  has a lien for an 
a s s e s s m e n t  to be l e v i e d  on  a u n i t  for c o m m o n  e x p e n s e s .
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I t  d o e s n ' t  m a t t e r  w h e t h e r  t h e  c o m m o n  e x p e n s e s  are 
p r o p o r t i o n e d  to a l l o c a t e d  i n t e r e s t  or fines, whet.'.er 
t h e y  a r e  p a y a b l e  in i n s t a l l m e n t s  o r  not, the lien 
e x i s t s .  It ' s  p r i o r  to a l l  o t h e r  liens or e n c u m b r a n c e s  
e x c e p t  m o r t g a g e s  a n d  taxes. W i t h  r e s p e c t  to m o r t g a g e s ,
it  is p r i o r  to m o r t g a g e s  u p  t o  the a m o u n t  o f  six m o n t h s
o f  r e g u l a r l y  b u d g e t e d  a s s e s s m e n t s  that ha v e  come due 
p r i o r  to t h e  i n s t i t u t i o n  o f  a n  a c t i o n  to e n f o r c e  the 
lien.

(118)

T h i s  s u p e r  lien, w h i c h  g i v e s  p r i o r i t y  tv; -,ne 
a s s o c i a t i o n  a s s e s s m e n t s ,  w i l l  p r o v i d e  for q u i c k  
c o l l e c t i o n s .  It w i l l  p r o v i d e  for e x c e l l e n t  f i n a n c i a l  
c r e d i t  of t h e  a s s o c i a t i o n s .  I t  w i l l  a l l o w  a w i d e  r a n g e
o f  new r e m e d i e s  a v a i l a b l e  to the a s s o c i a t i o n  to get
t h e i r  a s s o c i a t i o n  fees in o n  a t i m e l y  m a n n e r .  In 
C o n n e c t i c u t ,  it is p r o b a b l y  o n e  o f  the a s p e c t s  th a t  has 
m o s t  r e f o r m e d  t h e  c o n d o m i n i u m  p r a c t i c e .  T h a t  is, that 
c o l l e c t i o n  n o w  o c c u r s  f o l l o w i n g  a l e t t e r  to the bank, 
a n d  t h e  b a n k  h e l p s  b y  s e n d i n g  t h e  c h e c k  o r  b r i n g i n g  the 
b o r r o w e r  in a n d  m a k i n g  t h e  b o r r o w e r  se n d  a check.
T h a t ' s  the e n d  o f  it. W e  d o n ' t  go t h r o u g h  the f o r m a l i t y  
of  f i l i n g  a n o t i c e  o f  l i e n  o n  t h e  land r e cords, 
c o m m e n c i n g  a f o r e c l o s u r e  a c t i o n ,  o r  g o i n g  to small 
c l a i m s  w a i t i n g  for th i s  to h a p p e n ,  and th e n  ha v e  at the 
end, b e c a u s e  m a n y  t i m e s  w h e n  t h e s e  l i ens a r e n ' t  p a i d  
the b o r r o w e r  is in t r o u b l e  a n d  w e  find that the b a n k  
f o r e c l o s e s  o u t  the v/hole t h i n g  at the end. The 
a t t o r n e y ' s  fees, t h e  time, a n d  all the a c c u m u l a t e d  
a s s e s s m e n t s  are lo s t  and l a i d  o f f  o n  the r e s t  of the 
u n i t  o w n e r s .  W i t h  m a n y  c a s e s  t h e y  can ill a f f o r d  it.

M c N a l l :  T h e  s i t u a t i o n  in A n c h o r a g e  is i d e n t i c a l  to w h a t
h a s  just b e e n  d e s c r i b e d  b y  Mr. Buck. A s s o c i a t i o n s  t h a t  
have, say, t e n  u n i t  o w n e r s  w h o  are in a r r e a r s ,  f i n a l l y  
lose p a t i e n c e  w i t h  the ’ises t o  pay a n d  b r i n g  t hose 
in for s m a l l  c l a i m s  cou. E i t h e r  I'll file it o r  the 
a s s o c i a t i o n  m a n a g e r  m i g h t  file it, or some a s s o c i a t i o n s  
c a n  file it t h e m s e l v e s .  I f  I d o  it, of course, it w i l l  
c o s t  m o n e y  a n d  t h i s  s i t u a t i o n  c a n  be a v o i d e d  u n d e r  the 
n e w  act. T h e  d i s a d v a n t a g e  to the a s s o c i a t i o n ,  of 
c o u r s e ,  is if I' v e  g o n e  t h r o u g h  t h e  p r ocess, and if I 
g e t  a j u d g e m e n t  a g a i n s t  t h a t  u n i t  o w n e r  a n d  c a n ' t  
c o l l e c t  th a t  j u d g e m e n t  b e c a u s e  the u n i t  o w n e r  is 
u n e m p l o y e d  o r  w h a t e v e r  r e a s o n ,  as long as the b a n k  is 
r e c e i v i n g  its m o r t g a g e  p a y m e n t ,  the b a n k e r  is not g o i n g  
to be i n v o l v e d  in the c o l l e c t i o n  e f f o r t s .  I t  is up  to 
th e  a s s o c i a t i o n  to a t t e m p t  to c o l l e c t .  I h a v e  n u m e r o u s  
e x a m p l e s  w h e r e  w e  h a v e  j u d g e m e n t s ,  a t t e m p t s  to c o l l e c t  
th e  money, a n d  w e  c a n not. T h e  a s s o c i a t i o n  c o m e s  b a c k  
a n d  says l e t ' s  a t t e m p t  to f o r e c l o s e  and a t t e m p t s  to 
file an a c t i o n  for f o r e c l o s u r e .  J u d g e  J o h n s t o n e



S E N A T E  J U D I C I A R Y  C O M M I T T E E  T E L E C O N F E R E N C E
F e b r u a r y  5, 1985
P a g e  23

r e f u s e d  to let m e  f o r e c l o s e  on b e h a l f  of an  a s s o c i a t i o n  
b e c a u s e  he d i d n ' t  t h i n k  t h a t  it w a s  a p p r o p r i a t e  to 
f o r e c l o s e  for $1,700. He  g a v e  m e  a c o n t i n u i n g  
j u d g e m e n t  a g a i n s t  the u n i t  own e r ,  w h i c h  to th i s  day, we 
h a v e  n o t  c o l l e c t e d  b e c a u s e  she s i m p l y  is n o t  g o i n g  to 
p a y  a n d  w e  h a v e  no p l a c e  to go for money.

I t h i n k  t h a t  if t h i s  s u p e r  li e n  w i l l  w o r k  to c u t  d o w n  
t h o s e  c o s t s  to the a s s o c i a t i o n  it w i l l  b e  of b e n e f i t .  
A l s o  the c o s t  i n c u r r e d  b y  t h a t  a s s o c i a t i o n ,  m o n e y  t h a t  
y o u  d o n ' t  c-.llect, w i n d s  up to  b e  a c o m m o n  e x p e n s e  to 
a ll t h o s e  o t h e r  u n i t  o w n e r s  to share. I ha v e  
u n f o r t u n a t e  s i t u a t i o n s  w h e r e  a s s o c i a t i o n s  are o u t  m a n y  
t e n s  o f  t h o u s a n d s  o f  d o l l a r s  w h i c h  a r e  g o i n g  to be 
f o i s t e d  u p o n  f olks w h o  c a n n o t  a f f o r d  to p i c k  u p  a 
p r o r a t a  s h a r e  of a h u g e  s p e c i a l  a s s e s s m e n t  to c o v e r  
that, p a r t i c u l a r l y  w h e r e  i t ' s  a H O F  p r o j e c t .  T h e r e  
h a v e  b e e n  some g r e a t  d i s a s t e r s  for e x a m p l e  w i t h i n  a HOF 
p r o j e c t ,  w h e r e  t h e s e  f o l k s  a r e  g o i n g  to b e  t a g g e d  for 
$200 to $300 a p i e c e ,  a n d  t h e y  are not able to a f f o r d  
p r o b a b l y  e v e n  $20 a m o n t h  in a d d i t i o n a l  a s s e s s m e n t s .

B u c k :  T h i s  p a r t i c u l a r  six m o n t h s  s u p e r  l i e n  is the law in
ten of t h i r t e e n  s t a t e s  t h a t  h a v e  p a s s e d  the U n i f o r m  
C o n d o m i n i u m  Act. It's b e e n  a c c e p t e d  b y  F a n n i e  Mae, 
F r e d d i e  Mac, VA, F H A  as an a p p r o p r i a t e  m e t h o d  of 
a s s u r i n g  t h e  f i n a n c i a l  v i a b i l i t y  of the a s s o c i a t i o n .
T h e  fact t h a t  they are g o i n g  to s a c r i f i c e  p o t e n t i a l l y  
the p r i o r i t y  o f  six months' a s s e s s m e n t s ,  and o n l y  
r e g u l a r  b u d g e t  a s s e s s m e n t s ,  not s p e c i a l  a s s e s s m e n t s ,  
not fines, not c o l l e c t i o n  costs, is m i n o r  c o m p a r e d  to 
the f i n a n c i a l  v i a b i l i t y  o f  t h e  w h o l e  system. T h e y  h a v e  
a c c e p t e d  it a n d  are n o w  a c c e p t i n g  it q u i t e  
e n t h u s i a s t i c a l l y .

M c N a l l :  In a d d i t i o n  to the p r o b l e m s  t h a t  a s s o c i a t i o n s  ha v e
in t h i s  p a r t i c u l a r  area, a n y  t i m e  a u n i t  is l i s t e d  for 
sale, the r e a l t o r  t h a t  is r e p r e s e n t i n g  that s e l l e r  h a d  
b e t t e r  m a k e  su r e  t h a t  t h e r e  is a t h o r o u g h  u n d e r s t a n d i n g  
o f  w h a t  t h o s e  u n p a i d  a s s e s s m e n t s  are. T h a t  is 
a f f i r m a t i v e  r e p r e s e n t a t i o n  a n d  o f  c o u r s e  s o m e t h i n g  rhe 
b u y e r  w o u l d  w a n t  to know.

I d i d  h a v e  a s i t u a t i o n  o u t  in M u l d o o n  w h e r e  a y o u n g  
lady ca m e  to me. S h e  h a d  c l o s e d  o n  a F r i d a y ,  a n d  on 
t h e  f o l l o w i n g  F r i d a y  r e c e i v e d  a s p e c i a l  a s s e s s m e n t  
n o t i c e  for $6,000. She h a d  s p e n t  e v e r y  d i m e  she had in 
p u r c h a s i n g  h e r  unit, a n d  d i d  n o t  h a v e  a n y  m o n e y  to h i r e  
a n  a t t o r n e y .  I se n t  h e r  to the R e a l  E s t a t e  C o m m i s s i o n  
t o  file a s u r e t y  f u n d  c l a i m  a g a i n s t  the r e a l t o r  w h o  
s h o u l d  h a v e  g o t t e n  t h a t  i n f o r m a t i o n  f r o m  the 
a s s o c i a t i o n  a n d  d i s c l o s e d  it. T h i s  a c t  of course, 
t a k e s  care o f  t h a t  e n t i r e  issue.



(172)

B u c k :  T h a t  b r i n g s  us to the n e x t  t w o  s e c t i o n s .  T h e r e  are
tw o  s e c t i o n s  t h a t  s h o u l d  be  r e a d  t o g e t h e r ,  s e c t i o n  490 
a n d  s e c t i o n  590, a s s o c i a t i o n  r e c o r d s  a n d  a n d  res a l e s .  
S e c t i o n  490 f a i r l y  s i m p l y  says t h a t  t h e  a s s o c i a t i o n  has 
to m a i n t a i n  s u f f i c i e n t  r e c o r d s  t o  p r o v i d e  r e s a l e  
d i s c l o s u r e s .  W h i c h  b r i n g s  us  t o  the r e s a l e  
d i s c l o s u r e s .  T h i s  p a r t i c u l a r  p r o v i s i o n ,  a l t h o u g h  it is 
a s i m p l e  one, is p r o b a b l y  t h e  p r o v i s i o n  t h a t  h a d  t h e  
g r e a t e s t  a m o u n t  o f  t r a u m a  a t  t h e  t i m e  o f  the p a s s a g e  of 
th e  C o n n e c t i c u t  Act. T h e r e  are a l o t  o f  p l a n n e d  
c o m m u n i t i e s  t h a t  s i m p l y  d o n ' t  m a i n t a i n  r e c o r d s  and th e y  
h a v e  to g e t  t h e m  t o g e t h e r .  T h e y  l e a r n  a b o u t  this 
r e q u i r e m e n t  w h e n  a r e a l t o r  s h o w s  u p  w i t h  a w r i t t e n  r e q u e s t  
for a r e s a l e  c e r t i f i c a t e  a n d  t h e n  t h e y  s c r a t c h  a r o und. In 
the e a r l y  d a y s  it t o c k  m o r e  t h e n  t e n  s t a t u t o r y  da y s  to 
c o m e  up w i t h  t h e s e  r e c o r d s  b u t  t h e y  did. In a b o u t  six 
m o n t h s  v i r t u a l l y  a l l  t h e  c o m m u n i t y  a s s o c i a t i o n s  in the 
s t a t e  are n o w  in c o m p l i a n c e ,  t h e i r  r e c o r d s  h a v e  b e e n  
i m p r o v e d  i m m e a s u r a b l y  a n d  r e s a l e  p u r c h a s e r s  a r e  f i n d i n g  
that: the w h o l e  m a n a g e m e n t  q u a l i t y  o f  t h e s e  s m a l l  
c o m m u n i t i e s  h a s  i n c r e a s e d  b y  v i r t u e  o f  t h e  fact of the 
r e q u i r e m e n t s  o f  r e g u l a r  r e c o r d  k e e p i n g ,  b u d g e t i n g ,  
f i n a n c i a l  s t a t e m e n t s  a n d  that t h e  m o n e y  is b e i n g  
h a n d l e d .  T h i s  g o e s  b a c k  to t h e  d e f i n i t i o n  of the 
c o m m o n  i n t e r e s t  c o m m u n i t y .  T h a t  is o w n e r s h i p  of  the 
u n i t  r e q u i r e s  c o n t r i b u t i o n  to a c o m m o n  fund for the 
m a i n t e n a n c e  o f  o t h e r  p r o p e r t y .  T h e  d i s c l o s u r e  of w h e r e  
this m o n e y  g o e s  a n d  the c o n t r o l  o f  w h e r e  th i s  m o n e y  
g o e s  is c e n t r a l  to the p h i l o s o p h y  o f  the c o m m o n  
i n t e r e s t  o w n e r s h i p  act. T h i s  p a r t i c u l a r  p r o v i s i o n ,  the 
r e s a l e  p r o v i s i o n ,  g i v e s  the s e l l e r  the i n f o r m a t i o n  of 
w h e r e  the m o n e y  is going.

(196)

M c N a l l :  I w o u l d  l i k e  to a d d  a c o m m e n t  as far as the r e s a l e
c e r t i f i c a t e s  a r e  c o n c e r n e d .  O n e  o f  the p r o b l e m s  t h a t  
the r e a l  e s t a t e  i n d u s t r y  has r i g h t  n o w  is that they are 
l o o k e d  at as t h e  u l t i m a t e  d e e p  p o c k e t  in e v e r y  
t r a n s a c t i o n .  T h e  s e l l e r  m a y  be  g o ne, the b u i l d e r  m a y  
be  gone, y o u  a l w a y s  h a v e  the r e a l  e s t a t e  f i r m  as the 
a g e n t s  i n v o l v e d .  T h e  r e s a l e  c e r t i f i c a t e  is r e q u i r e d  to 
b e  g i v e n  b y  the s e l l e r  o f  t h e  u n i t  to the b u y e r  of the 
unit, w h i c h  m e a n s  t h a t  i n f o r m a t i o n  o b l i g a t i o n  is o n  the 
s e l l e r  net the rea l t o r .  T h e  i n f o r m a t i o n  th a t  is n e e d e d  
to b e  d i s c l o s e d  is the t y p e  of  i n f o r m a t i o n  for w h i c h  
a g e n t s  are n o w  b e i n g  sued. By m a k i n g  the u n i t  owner, 
w h i c h  is t r y i n g  to r e s e l l  h i s  u n i t ,  d i s c l o s e  t h i s  
i n f o r m a t i o n ,  I t h i n k  is g o i n g  to  p r o v i d e  some m e a s u r e  
of p r o t e c t i o n  for t h e  r e a l t o r s  i n v o l v e d .  I b e l i e v e  t h a t  
the r e a l  e s t a t e  i n d u s t r y  at this p o i n t  n e e d s  to h a v e  
th i s  p r o t e c t i o n .
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Buck: I ' d  like to m a k e  o n e  s m a l l  c o r r e c t i o n  to Mr. M c N a l l ' s
p r o v i s i o n s .  T h e  s e l l e r  is r e s p o n s i b l e  for o b t a i n i n g  
the i n f o r m a t i o n .  T h e  a s s o c i a t i o n  is r e s p o n s i b l e  for 
its a c c u r a c y .  T h e  s e l l e r  m u s t  r e q u e s t  the i n f o r m a t i o n  
b u t  o n c e  t h e y  g e t  the i n f o r m a t i o n  f r o m  the a s s o c i a t i o n  
t h e  s e l l e r  is n o t  r e s p o n s i b l e  for a n y  i n a c c u r a c y  t h a t  
th e  a s s o c i a t i o n  m a y  h a v e  p u t  in there, h o w e v e r ,  the 
a s s o c i a t i o n  m a y  b e  r e s p o n s i b l e  for that. It d o e s  m e a n  
t h a t  t h e  a s s o c i a t i o n s  h a v e  to b e  q u i t e  c a r e f u l  as to 
t h e  p r e p a r a t i o n  o f  t h e s e  r e s a l e  d i s c l o s u r e s  a n d  the 
r e s u l t  h a s  b e e n  t h a t  t h e  r e c o r d s  h a v e  b e e n  b r o u g h t  up 
to  d a t e  v e r y  q u i c k l y .  In the p l a n n e d  u n i t  d e v e l o p m e n t  
f i e l d  t h e y  w e r e  in t e r r i b l e  shape. C o n d o m i n i u m s  h a v e  
b e e n  b e t t e r ,  p r i n c i p a l l y  b e c a u s e  t h e r e  w a s  a n  old 
s t a t u t o r y  s t r u c t u r e .  T h e r e  w a s  a f o r m a l  a s s o c i a t i o n  
a n d  in m a n y  c a s e s  the r e a l t o r s  k n e w  it w a s  a 
c o n d o m i n i u m  a n d  t h e  p u r c h a s e r  w o u l d  a s k  for a d o c u m e n t s  
o f  so m e  s c r t  so t h e y  c o u l d  t a k e  a l o o k  a t  it, thus the
a s s o c i a t i o n s  w e r e  m a i n t a i n i n g  it. B u t  e v e n  in the
s m a l l  o n es, the f i n a n c i a l  r e c o r d s  w e r e  a mess.

T h i s  h a s  b e e n  p r o b a b l y  an  a r e a  o f  i m p a c t  w h i c h  t o o k  my
l e c t u r i n g  t o  35 s e s s i o n s  o f  t r a i n i n g  for r e a l t o r s  in 
th e  s t a t e  o f  C o n n e c t i c u t .  T h e r e  w e r e  a b o u t  200 
r e a l t o r s  in e v e r y  s e s s i o n ,  to g e t  t h e m  to u n d e r s t a n d  
w h a t  t h e  r e s a l e  d i s c l o s u r e s  l o o k e d  like, h o w  to a s k  -;.t  
them, h o w  to p r e s e n t  t h e m  to t h e  p u r c h a s e r  a n d  g i v i n a  
t h e m  so m e  i d e a  o f  t h e i r  format. T h e r e  w a s  one 
a m e n d m e n t  p r o p o s e d  for s e c t i o n  470 w h i c h  has to d o  w i t h  
a s s o c i a t i o n  r e c o r d s  p r o p o s i n g  o n  p a g e  56 line 3 t h a t  u 
p r o f e s s i o n a l  m a n a g e r ,  agent, a c c o u n t a n t  o r  p a r t y  w i t h  
w h o m  t h e  a s s o c i a t i o n  h a s  c o n t r a c t e d  for services, m u s t  
r e t u r n  a i l  a s s o c i a t i o n  r e c o r d s  w i t h i n  five d a y s  o f  
t e r m i n a t i o n  o f  t h e  c o n t r a c t .  In t h e  e v e n t  t h a t  the 
a s s o c i a t i o n  r e c o r d s  a r e  n o t  r e t u r n e d  the a s s o c i a t i o n  
m a y  b r i n g  a claim. T h i s  is u n d e r  a s s o c i a t i o n  records,, 
b u t  it do e s  h a v e  the e f f e c t  by b e i n g  p u t  in one o f  the 
s e c t i o n  40 s e c t i o n s  of  a p p l y i n g  t h i s  p r o v i s i o n  to old 
p r o j e c t s .

(234)

M c N a l l :  T h i s  g e t s  a r o u n d  to the p r o b l e m  w h e r e  the
a s s o c i a t i o n  m a n a g e r  m a y  b e  t e r m i n a t e d  a n d  r e f u s e d  to 
r e t u r n  t h e  d o c u m e n t s  for a n y  n u m b e r  of  r e a s o n s ,  the 
b i l l ' s  n o t  paid, the d i s p u t e  o r  w h a t e v e r  it m i g h t  be, 
a n d  a l l o w s  the a s s o c i a t i o n  to g e t  t h o s e  r e c o r d s  b a c k  
v e r y  q u i c k l y  a n d  tu r n  t h e m  o v e r  to n e w  m a n a g e m e n t  or to 
ta k e  t h e m  o v e r  t h e m s e l v e s .  T h i s  is m o r e  i m p o r t a n t  in 
th e  s e n s e  t h a t  t h e  a s s o c i a t i o n  is n o w  r e q u i r e d  to 
p r o v i d e  t h e  r e s a l e  c e r t i f i c a t e  i n f o r m a t i o n  w i t h i n  ten 
days. It w a s  fe l t  by s e v e r a l  o f  t h e  a s s o c i a t i o n s  t h a t  
I t a l k e d  w i t h  a n d  s e v e r a l  of the m a n a g e r s  w h o  h a v e  b e e n  
a s k e d  to t a k e  o v e r  f r o m  a n o t h e r  m a n a g e r  t h a t  this
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s e c t i o n  p r o t e c t i o n  n e e d s  to  b e  p u t  i n  for the 
a s s o c i a t i o n s .

Buck: T h e  w h o l e  r e s a l e  p r o c e s s  I t h i n k  h a s  b e e n  o n e  o f  the
a r e a s  t h a t  w e  w o u l d  r e a l l y  c o m m e n d  t h e  a c t  for in 
C o n n e c t i c u t .  It t o o k  a g r e a t  d e a l  o f  s h a k i n g  u p  w h e n  
it g o t  s t a r t e d .  B u t  n o w  it is in e f f e c t ,  the r e a l t o r s  
d o n ' t  m i n d  it. It w a s  the p o r t i o n  t h a t  t h e y  w e r e  
o b j e c t i n g  to, b e c a u s e  in C o n n e c t i c u t  t h e r e ' s  s t i l l  a 
l i t t l e  b i t  of  c a v e a t  e m p t o r  l e f t  in the law. T h e  
r e a l t o r s  w e r e  n o t  r e s p o n s i b l e  for i n n o c e n t  
m i s r e p r e s e n t a t i o n s  a n d  t h e y  w o u l d  j u s t  as soon n o t  ha v e  
to go t h r o u g h  th i s  p a r t i c u l a r  t r a u m a .  B u t  n o w  th a t  
t h e y  are a c c e p t i n g  it, t h e y  are h a p p y  w i t h  it, a n d  they 
w e r e  t h r e a t e n i n g  th a t  t h e y  w e r e  g o i n g  to m o v e  for the 
r e p e a l  o f  t h e  r e s a l e  s e c t i o n .  T h e y  d i d  a s u r v e y  of the 
m u l t i p l e  l i s t i n g  s e r v i c e  in t h e  s t a t e  of C o n n e c t i c u t ,  
s o m e  11 , 0 0 0  t r a n s a c t i o n s  t h a t  o c c u r r e d  la s t  year, to 
d i s c o v e r  h o w  m a n y  h a d  to be r e l i s t e d  on the c o m p u t e r  
b e c a u s e  p e o p l e  h a d  w a l k e d  a w a y  b y  v i r t u e  o f  the r e s a l e  
r e s c i s s i o n  a n d  the a n s w e r  w a s  two. P e o p l e  d o n ' t  
r e s c i n d  b u t  t h e y  g e t  t h e  o p p o r t u n i t y  to review. It's an 
i n d i c a t i o n  t h a t  t h e  p r o c e s s  is m o r e  p r o p h y l a c t i c  t h a n  a 
t h r e a t  of r e s c i s s i o n .

(260)

S e c t i o n  670 is a v e r y ,  v e r y  p o w e r f u l  s e c t i o n  a n d  it is 
s o m e t h i n g  t h a t  a p p l i e s  to o l d  as w e l l  as n e w  a n d  it is 
in t h e  s e c t i o n  40 s e c t i o n s .  It e s s e n t i a l l y  cuts 
t h r o u g h  a lot of p r o b l e m s  th a t  h a v e  o c c u r r e d  in  the 
p a s t  t h r o u g h o u t  t h e  U n i t e d  S t a t e s  w h e r e  t h e  q u e s t i o n  
is, "who h a s  t h e  r i g h t  to sue the d e c l a r a n t  in the case 
of a w a r r a n t y  p r o v i s i o n . "  "Who has a r i g h t  to a p p e a r  
b e f o r e  a t r i b u n a l  on an a c t i o n  e f f e c t i n g  a c o m m o n  
i n t e r e s t  c o m m u n i t y . "  "C a n  the a s s o c i a t i o n  r e p r e s e n t  
t he u n i t  o w n e r s ? "  "Can a u n i t  o w n e r  u n d e r t a k e  an 
a c t i o n  w h i c h  is r e a l l y  an a c t i o n  o f  the a s s o c i a t i o n  
e v e n  t h o u g h  t h e r e  has b e e n  l o s e s ? "  "Do y o u  h a v e  to 
h a v e  some k i n d  of r e l a t i o n s h i p  b e t w e e n  the two p a r t i e s ,  
for i n s t a n c e ,  a f a i l u r e  o f  a p a r t i c u l a r  a c t  to o c c u r  in 
the loss o f  the re a l  e s t a t e  c o m m i s s i o n ? "  It ' s  p o s s i b l e  
t h a t  the r e a l t o r  c a n  sue the a c t u a l  p e r s o n  w h o  c a u s e d  
the f a i l u r e ,  r a t h e r  t h a n  h a v i n g  to go  t h r o u g h  the w h o l e  
c o n t r a c t  c h a n g e  o r  r e c h e c k .  T h e  s e c t i o n  670 p r o v i s i o n  
e s s e n t i a l l y  says t h a t  any p e r s o n  h a s  the r i g h t  to sue 
an y  p e r s o n  for f a i l u r e  to c o m p l y  w i t h  the act if t h e r e  
a r e  d a m a g e s ,  a n d  i t  a l l o w s  p u n i t i v e  d a m a g e s  to be 
a w a r d e d  for w i l l f u l  f a i l u r e  to c o m p l y  w i t h  the c h a p t e r .  
It d o e s  m e a n  t h a t  the lawyers' d a n c e ,  d o s - a - d o s  as to 
j u r i s d i c t i o n  at  t h e  c o u r t h o u s e  steps, is e l i m i n a t e d  a n d  
they are r i g h t  in t h e r e  d i s c u s s i n g  the a c t u a l  case. It 
is v e r y  u s e f u l  and as I say a v e r y  p o w e r f u l  p r o v i s i o n .
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W e ' v e  g o n e  o v e r  s e c t i o n s  720, 730 a n d  740 the u n i v e r s a l  
s e c t i o n s ,  a n d  n o w  c o m e  to the d e f i n i t i o n s  in 
s e c t i o n  990. T h e  d e f i n i t i o n s  in th i s  p a r t i c u l a r  act 
are e x t r e m e l y  i m p o r t a n t  a n d  t h e r e  a r e  a n u m b e r  of 
i m p o r t a n t  d e f i n i t i o n s  t h a t  I w o u l d  li k e  to g o  over.
N o t  j u s t  b e c a u s e  t h e y  are a p p l i c a b l e  to o l d  p r o j e c t s ,  
b e c a u s e  as w e  d e a l  w i t h  t h e  e n t i r e  a c t  t h e s e  
d e f i n i t i o n s  b e c o m e  e x t r e m e l y  i m p o r t a n t .

T h e  c o n c e p t  o f  " a l l o c a t e d  i n t e r e s t . "  W e  d o n ' t  h a v e  
s o m e t h i n g  c a l l e d  t h e  p e r c e n t a g e  i n t e r e s t  in the c o m m o n  
e l e m e n t s .  I f  w e  do it  d o e s n ' t  h a v e  a n y  e f f ect. Two 
i m p o r t a n t  a l l o c a t e d  i n t e r e s t s  are t h e  v o t e s  a n d  t h e  
c o m m o n  e x p e n s e  l i a b i l i t i e s .  T h o s e  t w o  p r o v i s i o n s  can 
be d i f f e r e n t .  T h e y  c o u l d  n o t  u n d e r  the o l d  act. If 
a n y b o d y  h a s  c o n d u c t e d  a c o n d o m i n i u m  e l e c t i o n  w h e r e  one 
p e r s o n  h a s  8 . 1 3 7 5 6  v o t e s  a n d  t h e  n e x t  p e r s o n  has 9. 1 2 3 4  
v o t e s  a n d  y o u  t r y  to c o u n t  the v o t e s ,  a t  t h e  end, you 
r e e d  a m a j o r  c o m p u t e r .  T h e  a b i l i t y  to s e p a r a t e  the 
v o t e s  f r o m  t h e  p e r c e n t a g e  i n t e r e s t  in t h e  c o m m o n  
e l e m e n t s  is s o m e t h i n g  t h a t  e v e r y  m a n a g e r  w i l l  be 
e n t h u s i a s t i c  about. O b v i o u s l y  it d o e s n ' t  o v e r r i d e  
e x i s t i n g  d o c u m e n t s .  E x i s t i n g  c o n d o m i n i u m s  a r e  s t ill 
s t u c k  w i t h  it a n d  in a c h a l l e n g e d  e l e c t i o n  h a v i n g  to 
v i r t u a l l y  g e t  a c o m p u t e r  to d e t e r m i n e  w h o  won. B u t  in 
n e w  c o m m u n i t i e s  it c e r t a i n l y  w i l l  b e  u s e f u l .  It a l l o w s  
to h a v e  o n e  r e s i d e n t ,  o n e  vote, or  o n e  p e r s o n ,  one 
v o te, d e p e n d i n g  w h a t  the d o c u m e n t s  p r o v i d e .  It also, b y  
v i r t u e  of  a n o t h e r  p r o v i s i o n  in the a c t  w i t h  r e s p e c t  to 
n e w  c o m m u n i t i e s ,  a l l o w s  v o t i n g  to be  s p l i t  u p  b e t w e e n  
d i f f e r e n t  c l a s s e s  of p e o p l e .  In V i r g i n i a  t h e r e  are 
s o m e  c a s e s  w h e r e  t e n a n t s  h a v e  p a r t i a l  v o t e s ,  w h i c h  is 
an i n t e r e s t i n g  w a y  of  b r i n g i n g  t e n a n t s  in t o  the 
o p p o r t u n i t y  o f  r u n n i n g  t h e  c o m m u n i t y .

T h e  o t h e r  a s p e c t  to c o m m o n  e x p e n s e  l i a b i l i t y  is o n e  of 
the a l l o c a t e d  i n t e r e s t s  t h a t  is q u i t e  i m p o r t a n t .  It 
b a s i c a l l y  is a l l o c a t e d  in p r o p o r t i o n  to b u r d e n .  H o w  
m u c h  b u r d e n  d o e s  a p a r t i c u l a r  u n i t  h a v e  in a 
c o n d o m i n i u m  a s s o c i a t i o n ?  It c a n  b e  u n d e r  a n y  fair 
m e t h o d ,  it d o e s  n o t  d i s c r i m i n a t e  in f a v o r  o f  the 
d e c l a r a n t .  I t ' s  a m a r k e t i n g  d e c i s i o n .  It c a n  be b a s e d  
o n  v a l u e s ,  o r  s q u a r e  f o o t a g e  as the e x i s t i n g  act 
p r o v i d e s .  It  c a n  b e  b a s e d  u p o n  the n u m b e r  o f  the 
s q u a r e  f e e t  o f  p a r k i n g  l o t  t h a t  h a v e  to b e  m a i n t a i n e d ,  
s i z e  o f  the roof, h e a t i n g  b i l l s ,  a w h o l e  m a s s e s  of 
a r e a s  c o u l d  go o n  in that. T h e  a l l o c a t e d  i n t e r e s t  run 
t h r o u g h  t h e  a c t  a n d  t h e  w h o l e  c o n c e p t  o f  s h a r i n g  the 
b u r d e n  b a s e d  u p o n  e x p e n s e  b u r d e n ,  r a t h e r  t h a n  v a l u e  is 
a p o s s i b i l i t y  w h i c h  is i m p o r t a n t .

In a c o n d o m i n i u m  it i n c l u d e s  the u n d i v i d e d  i n t e r e s t  in 
the c o m m o n  e l e m e n t s ,  h o w e v e r ,  t h e  u n d i v i d e d  i n t e r e s t  in 
the c o m m o n  e l e m e n t s  h a v e  n o  e f f e c t .  It ' s  r e a l l y
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s o m e t h i n g  t h a t  is l e f t  o v e r  f r o m  the o l d  c o n d o m i n i u m  
act. I t ' s  t h e r e  b e c a u s e  t h e r e  is a t e n d e n c y  in c o m m o n  
e l e m e n t  o w n e r s h i p ,  a n d  a f e e l i n g  a m o n g  c o m m o n  law 
l a w y e r s  t h a t  t h e r e  has to be a f r a c t i o n  s o m e w h e r e  so 
t h a t  e v e r y b o d y  w i l l  k n o w  h o w  m u c h  t h e y  own. B u t  it 
v i r t u a l l y  h a s  n o  e f f e c t  e x c e p t  in o n e  i n s t a n c e  the 
c o m b i n a t i o n .  If y o u  c a n ' t  f i g u r e  o u t  h o w  m u c h  the 
v a l u e  is i t  is a r e s i d u a l  t h i n g  t h a t  p e o p l e  fall b a c k  
on. T h a t  is a n  i m p o r t a n t  aspe c t .

Th e  " c o m m o n  i n t e r e s t  c o m m u n i t y " ,  v e r y  i m p o r t a n t  
d e f i n i t i o n ,  I ' v e  r e f e r r e d  to s e v e r a l  times. It is. 
c e n t r a l  to the act. T h e  o b l i g a t i o n  to p a y  for p r o p e r t y  
o t h e r  t h a n  the u n i t  is t h e  o b l i g a t i o n  w h i c h  is w h a t  we  
ar e  r e g u l a t i n g .  T h e  f i n a n c i a l  r e l a t i o n s h i p  b e t w e e n  
u n i t  o w n e r s  i n  c o m m o n  for c o o p e r a t i v e  eff o r t s ,  
a c t i v i t i e s ,  f u n  a n d  games, is the k i n d  of t h i n g  th a t  w e  
feel is i m p o r t a n t  a n d  t h a t ' s  w h a t  we  a r e  l o o k i n g  at. 
A l m o s t  e v e r y t h i n g  e l s e  b e c o m e s  s e c o n d a r y  to t h a t  
c o o p e r a t i v e  e f f o r t .

A  c o n d o m i n i u m  e s s e n t i a l l y  is a c o m m o n  i n t e r e s t  
c o m m u n i t y  w h e r e  the c o m m o n  e l e m e n t s  are o w n e d  as 
u n d i v i d e d  i n t e r e s t s  as t e n a n t s  in c o m mon. A  
c o o p e r a t i v e  is a c o m m o n  i n t e r e s t  c o m m u n i t y  v/here the 
e n t i r e  c o m m u n i t y  is o w n e d  b y  t h e  a s s o c i a t i o n .  A 
p l a n n e d  c o m m u n i t y  is a c o m m o n  i n t e r e s t  c o m m u n i t y  t h a t  
is n o t  a c o n d o m i n i u m  or a c o o p e r a t i v e .  It e x h a u s t s  the 
v a r i o u s  d e f i n i t i o n s .

A  " d e c l a r a n t "  is an i m p o r t a n t  d e f i n i t i o n  b e c a u s e  is a 
p e r s o n  w h o  e s s e n t i a l l y  is a spo n s o r ,  i n t e r e s t i n g l y  
e n o u g h ,  the d e c l a r a n t  n e e d  n o t  d e c l a r e .  T h e  d e c l a r a n t  
is a p e r s o n  w h o  o f f e r s  t h e  s a l e  as p a r t  of h i s  r e g u l a r  
b u s i n e s s  a n d  th u s  is like a s p o n s o r  in a s e c u r i t i e s  a c t  
c o n c e p t  a n d  is a v e r y  i m p o r t a n t  d e f i n i t i o n  as the 
p e r s o n  u p o n  w h o  c e r t a i n  b u r d e n s  a r e  i n v o l v e d .  " S p e c i a l  
d e c l a r a n t  r i g h t s "  a n d  " d e v e l o p m e n t  r i g h t s "  are 
i m p o r t a n t ,  in  t h a t  the s p e c i a l  d e c l a r a n t  r i g h t s  a r e  t h e  
r i g h t s  to d e v e l o p  t h e  p r o j e c t ,  m a i n t a i n  m o d e l  signs, 
c o n v e y  e a s e m e n t s  a n d  do t h i n g s  of t h a t  n a t u r e .  T h e  
d e c l a r a n t  o n l y  h a s  s p e c i a l  d e c l a r a n t  r i g h t s  t h a t  are 
d i f f e r e n t  f r o m  u n i t  o w n e r s .  T h e  b a s i c  r u l e  is t h a t  
e v e r y  u n i t  o w n e r  is eq u a l ,  e x c e p t  in t h o s e  a n i m a l  
farms, s o m e  a r e  m o r e  e q u a l  t h a n  o t h e r s .  D e c l a r a n t s  
h a v e  s p e c i a l  d e c l a r a n t  r i g h t s .  It's f e l t  t h a t  t h e s e  a r e  
the o n l y  r i g h t s  t h a t  t h e y  need. Thus, t h e y  c a n n o t  h a v e  
o t h e r  o v e r r i d i n g  r i g h t s  t h a t  th e y  c a n  w r i t e  in t o  the 
d o c u m e n t s  t h a t  are o u t s i d e  o f  t h e s e  p a r t i c u l a r  a s p e c t s .

O n e  o f  the s p e c i a l  d e c l a r a n t  r i g h t s  is the d e v e l o p m e n t  
r i g h t  w h i c h  is the r i g h t  to u n i l a t e r a l l y  c h a n g e  the 
c o m m u n i t y  b y  a d d i n g  units, b y  a d d i n g  land, by
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w i t h d r a w i n g  land, b y  s u b d i v i d i n g  u n i t s  b a s e d  o n  t h e  
u n i l a t e r a l  f i l i n g  o f  an a m e n d m e n t  of the d e c l a r a n t  
t h e m s e l v e s .  T h i s  a b i l i t y  to f l e x  the f l e x i b l e  
c o n d o m i n i u m  is o n e  o f  the n e w  a n d  e x c i t i n g  a s p e c t s  of 
t h e  act, a n d  o n e  o f  the t h i n g s  t h a t  t h e  d e v e l o p e r s  
r e a l l y  li k e  a n d  it a l s o  i n d i c a t e s  t h a t  t h e y  do n o t  h a v e  
to c o m m i t  to a n y t h i n g  m o r e  t h a n  t h e y  h a v e  to m a r k e t  at 
a g i v e n  time. U n d e r  t h e  law, if the u n i t  is w i t h i n  a 
b u i l d i n g  y o u  c a n ’t c r e a t e  it u n t i l  t h e  b u i l d i n g  is 
fi n i s h e d .  T h u s  w h a t  y o u  d o  is s t a r t  o n  a m a j o r  p r o j e c t  
s u c h  as a 100 u n i t  p r o j e c t .  Y o u  c r e a t e  15 u n i t s  b y  
f i n i s h i n g  a b u i l d i n g  w i t h  15 u n i t s  in  it. M a r k e t  them, 
a n d  c r e a t e  d e v e l o p m e n t  r i g h t s  o r  h a v e  d e v e l o p m e n t  
r i g h t s  to c r e a t e  a d d i t i o n a l  units. In a p r o j e c t  w e  are 
d e a l i n g  w i t h  at t h e  m o m e n t ,  a 150 u n i t  p r o j e c t  f o r m e d  
u n d e r  t h e  o l d  law, w e  o p t e d  to c o m e  u n d e r  t h e  n e w  law
for t h i s  v e r y  reason. W e  c o m p l e t e d  55 units, s o l d  t h e m
all so e s s e n t i a l l y  the t i t l e  for the e n t i r e  p r o j e c t  is 
done. W e  h a v e  d e v e l o p m e n t  r i g h t s  to c r e a t e  95 m o r e
units. T h e s e  d e v e l o p m e n t  r i g h t s  are j u s t  m e r e l y  a
r i g h t  to  b u i l d  a b u i l d i n g  a n d  l o c a t e  a u n i t  in v a r i o u s  
l o c a t i o n s  on  e m p t y  land in the p r o j e c t .  T e c h n i c a l l y ,  
as w e  say, a l l  the i n t e r e s t  in t h e  c o m m u n i t y  h a s  b e e n  
s o l d  e x c e p t  d e v e l o p m e n t  rights. W e  are s e l l i n g  t h o s e  
d e v e l o p m e n t  r i g hts, 25 to o n e  p e r s o n ,  35 to a n o t h e r  
p e r s o n .  W e  h a v e  a m o r t g a g e  o n  the b a l a n c e  w h i c h  has 
b e e n  a s s i g n e d  to  t h e  bank. It's an e n t i r e l y  n e w  
c o n c e p t  in the f o r m  of o w n e r s h i p  a n d  it ' s  a v e r y  u s e f u l  
f o r m  o f  o w n e r s h i p  for d e v e l o p m e n t  p u r p o s e s .

(384)

H a l f o r d :  In t h e  p a s t  w h e n  t h e y  w a n t e d  to d o  that, d i d  t h e y
s u b d i v i d e  t h e  p r o p e r t y  a n d  go a h e a d  w i t h  one s e c t i o n ,  
and t h a t  w a s  the c o m m o n  i n t e r e s t  to th a t  one. A n d  then 
g o  o n  to the n e x t  s e c t i o n  a n d  t h a t  w a s  t h e  c o m m o n  
i n t e r e s t  to i t s e l f ,  a n d  the n e x t  s e c t i o n  a n  c o m m o n  
i n t e r e s t  to i t s e l f  a n d  t h e n  s o m e h o w  r e c o m b i n e  t h e m  
later.

Buck: T h e y  n e v e r  r e c o m b i n e  t h e m  e x c e p t  t h a t  b a s i c a l l y
t h a t 's the w a y  t h a t  it w a s  d o n e . T h e r e  w e r e  t w o  o r  
t h r e e  m e t h o d s  o f  d o i n g  it. O n e  of w h i c h  w a s  a m e t h o d  
w h e r e b y  t h e  d e v e l o p e r  w o u l d  r e s e r v e  a p o w e r  o f  a t t o r n e y  
f r o m  e v e r y  p u r c h a s e r  to v o t e  the v o t e  of the p u r c h a s e r  
in a m e n d i n g  t h e  d o c u m e n t s  to b r i n g  o n  n e w  u n i t s . A n  
i r r e v o c a b l e  p o w e r  o f  a t t o r n e y  a l w a y s  m a k e s  p e o p l e  
ne r v o u s .  B e c a u s e  p e o p l e  die, p e o p l e  sell, a n d  t h e r e  is 
a p o t e n t i a l  error. T h a t ' s  o n e  m e t h o d .  A n o t h e r  m e t h o d  
is to h a v e  a m u l t i p l e  c h a i n  of  i n d e p e n d e n t  c o n d o m i n i u m s  
u n d e r  an u m b r e l l a  a s s o c i a t i o n  w h i c h  w o u l d  m a i n t a i n  the 
c o m m o n  f a c i l i t i e s .  In o n e  p a r t i c u l a r  p r o j e c t ,  w h i c h  we 
are a m e n d i n g  to c o m e  u n d e r  the act, t h e r e  a r e  s e v e n  
c o n d o m i n i u m s  e a c h  w i t h  five d i r e c t o r s .  E a c h



c o n d o m i n i u m  has 20 u n i t s  o r  l e s s  a n d  t h e r e  a r e  n i n e  
m e m b e r s  o f  t h e  m a s t e r  a s s o c i a t i o n .  In a 150 u n i t  
p r o j e c t  w e  h a v e  44 o f f i c e r s .  W e  c a n ' t  e v e n  fill the 
v a c a n c i e s .  W e  a r e  n o w  m e r g i n g  t h e m  a l t o g e t h e r  u s i n g  
the c o m m o n  i n t e r e s t  o w n e r s h i p  act.

A n o t h e r  m e t h o d  t h a t  w a s  d o n e  is the so c a l l e d  " C h i n e s e  
m e n u "  s y s tem, w h e r e b y  a d e v e l o p e r  p r e d i c t s  t h a t  he 
w o u l d  h a v e  20 un i t s .  W h e n  h e  h a s  20 u n i t s  t h e r e  is a 
p e r c e n t a g e  a l l o c a t e d  to e a c h  o f  the 20 u n i t s .  A t  a 
l a t e r  d a t e  he h a s  20 m o r e .  In c o l u m n  B he p u t s  40 
u n i t s  a n d  t h e n  a d i f f e r e n t  p e r c e n t a g e  is a l l o c a t e d . a n d  
t h e n  he a l l o c a t e s  a n o t h e r  20 un i t s .  In  c o l u m n  C h e  has 
60 u n i t s  w i t h  a d i f f e r e n t  p e r c e n t a g e .  He  p r e d i c t e d  u p  
front. H e  says w h a t  h i s  p l a n s  w i l l  be, w h a t  his 
c o n s t r u c t i o n  q u a l i t y  w i l l  be, a n d  h e  s o r t  of p r e d i c t s  
a h e a d  of  t i m e  t h a t  a u t o m a t i c a l l y  t h e r e  w i l l  b e  a jump 
f r o m  c o l u m n  to c o l u m n .  It's d o n e  w i t h o u t  s t a t u t o r y  
a u t h o r i t y  b u t  i t ' s  b e e n  i n s u r e d  b y  t i t l e  i n s u r a n c e  so 
p e o p l e  c a n  f o l l o w  the " C h i n e s e  m e n u " .  In e v e r y  c a s e  
w h e n  a c o n d o m i n i u m  h a s  b e e n  c r e a t e d  t h e y  are l o c k e d  
in t o  s o m e  f o r m  o f  d e s i g n ,  e x c e p t  in t h e  c h a i n  of 
m u l t i p l e  c o n d o m i n i u m s .  In t h a t  c a s e  t h e y  d e c l a r e  all 
the u n i t s  o n  pa p e r ,  s o m e  a r e  f i n i s h e d .  T h e  p a p e r  u n i t s  
sit o u t  t h e r e  h a v i n g  to c o n t r i b u t e  t o  t h e i r  c o m m o n  
e x p e n s e  a s s e s s m e n t  b u t  a r e  n o n e x i s t i n g .  T h e y  are just 
r e a d y  to b e  b u i l t  around. It has b e e n  c u m b e r s o m e  and 
it has b e e n  a p r o b l e m .  T h e  a b i l i t y  to fl e x  the 
c o n d o m i n i u m  u n d e r  d e v e l o p m e n t  r i g h t s  is o n e  o f  the b i g  
a d v a n c e s  in the act.

(423)

H a l f o r d :  B u t  a l l  the d e v e l o p m e n t  r i g h t s  p r o v i s i o n s  a r e  in
the o f f e r i n g  s t a t e m e n t ,  so a n y o n e  t h a t ' s  b u y i n g  k n o w s  
th a t  i n s t e a d  of  g e t t i n g  s o m e t h i n g  t h a t ' s  g o i n g  to g r o w  
l a t e r  f r o m  some o t h e r  source, he k n o w s  e x a c t l y  the 
g r o w t h  p a t t e r n  w i l l  be b e c a u s e  it ' s  in the o f f e r i n g  
s t a t e m e n t .

Buck: T h a t ' s  c o r r e c t .  If t h e r e  a r e  d e v e l o p m e n t  r i g hts,
t h e r e  a r e  a n  a d d i t i o n a l  12 q u e s t i o n s  t h a t  m u s t  be  
a n s w e r e d  in t h e  p u b l i c  o f f e r i n g  s t a t e m e n t .  E s s e n t i a l l y  
d i s c l o s i n g  w h a t  p l a n s ,  o r  no a s s u r a n c e s  t h a t  t h e r e  a r e  
a n y  plans, t h a t  the d e v e l o p e r  h a s  w i t h  r e s p e c t  to the 
e x e r c i s e  o f  t h e s e  d e v e l o p m e n t  r i g hts. W e ' v e  f o u n d  
i n t e r e s t i n g l y  e n o ugh, t h a t  the 12 q u e s t i o n s  h a v e  m a d e  
the d e v e l o p e r s  plan, b e c a u s e  t h e y  d o n ' t  w a n t  to say 
t h a t  t h e y  h a v e  no i d e a  w h a t ' s  g o i n g  to h a p p e n  in the 
r e s t  o f  t h e  d e v e l o p m e n t  r i g h t s  p r o p e r t y .  It c o u l d  be  a 
h a z a r d o u s  w a s t e  dump, or a d r i e d  e g g  factory, or 
w h a t e v e r  t h e y  c h o o s e ,  a l t h o u g h ,  in t h e  o l d  d a y s  t h a t ' s  
w h a t  t h e y  w o u l d  l i k e  to r e s e r v e  the r i g h t  to do. N o w  
t h e y  n a v e  to say it, a n d  a n y t h i n g  c a n  be  d o n e  in the 
a d j o i n i n g  p r o p e r t y .  T h e y  say t h a t  t h e y  d o n ' t  w a n t  to
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s a y  t h a t  so t h e y  g o  a h e a d  a n d  p l a n  it. A g a i n  t h e  
d i s c l o s u r e  has h a d  a s a l u t a r y  e f f e c t  o n  t h e  p l a n n i n g  
a s p e c t s  o f  d e v e l o p e r s  j u s t  b e c a u s e  t h e y  h a d  to p lan.

M c N a l l :  T h e  p r o b l e m  t h a t  the d e v e l o p e r s  in A l a s k a  h a v e  h a d
is t h a t  t h e y  h a v e  a t t e m p t e d  to p h a s e  t h r o u g h  25 u n i t s  
to  t e s t  t h e  m a r k e t .  If t h e y  are s u c c e s s f u l ,  t h e y  w a n t  
to  d o  a p h a s e  t w o  a n d  a p h a s e  th r e e .  C a p i t o l  Ring, for 
e x a m p l e ,  h a s  g o t  a p h a s e  one, p h a s e  t w o  a n d  I t h i n k  
p h a s e  t h r e e  o n  t h e  O l d  S e w a r d  H i g h w a y .  P h a s i n g  w a s  n o t  
a c t u a l l y  a l l o w e d  u n d e r  o u r  s t a t u t e s ,  a n d  I k n o w  t h a t  
d e v e l o p e r ' s  c o u n s e l  w h o  a r e  t r y i n g  to p h a s e  h a v e  lo n g  
a n d  h a r d  a r g u m e n t s  t r y i n g  to g e t  p h a s i n g  a c c e p t e d  b y  
t h e  l e n d e r s ,  b e c a u s e  o u r  s t a t u t e s  s i m p l y  d i d  n o t  s p e a k  
to  h o w  y o u  d o  that. T h i s  s i m p l y  t a k e s  t h a t  p r o b l e m  
a w a y  f r o m  e v e r y b o d y .  A l l  y o u  h a v e  to do is say w h a t  
y o u  a r e  g o i n g  t o  do. D i s c l o s e  t h a t  y o u  a r e  g o i n g  to 
p u t  t h i s  in s e g m e n t s  o f  25 u n i t s  a p i e c e  a n d  g e t  a r o u n d  t h a t  
e n t i r e  issue.

B uck: I m u s t  o b v i o u s l y  h a s t e n  to i n d i c a t e  t h a t  a l t h o u g h  the
d e f i n i t i o n s  a p p l y  t o  o l d  p r o j e c t s ,  t h e y  o n l y  a p p l y  to 
w i t h  r e s p e c t  to d e f i n i n g  t e r m s .  T h e y  d o n ' t  g e n e r a t e  
t h e  d e v e l o p m e n t  r i g n t s  to t h e  o l d  p r o j e c t s .  B e c a u s e  of 
t h i s  f l e x i b i l i t y  I t h i n k  y o u  w i l l  f i n d  t h a t  a n u m b e r  of 
p r o j e c t s  w i l l  w a i t  u n t i l  the a c t  p a s s e s  in o r d e r  to b e  
d e c l a r e d .  T h i s  h a s  b e e n  t h e  e f f e c t  in a lot of t h e  
s t a t e s .  T h e r e  i s n ' t  a r u s h  to t h e  l a n d  r e c o r d s  t o  g e t  
a h e a d  of it. B e c a u s e  o f  t h e  d e v e l o p e r s '  g o o d i e s  t h a t  
a r e  g i v e n  in t h e  acL  the d e v e l o p e r s  say, "Ah, w e  
f i n a l l y  c a n  d o  w h a t  w e  w a n t  to do a n d  w e ' l l  w a i t  u n t i l  
t h e  a c t  is e f f e c t i v e , "  b e f o r e  t h e y  p u t  it o n  the land 
r e c o r d s .  T h e r e  w i l l  p o s s i b l e  b e  a r u s h  to the la n d  
r e c o r d s  w i t h  r e s p e c t  to s i m p l e  p l a n n e d  u n i t  
d e v e l o p m e n t s  t h a t  d o n ' t  w a n t  a p u b l i c  o f f e r i n g  
s t a t e m e n t .  In t h o s e  c a s e s  t h e y  w i l l  be r e q u i r e d  to 
g i v e  a r e s a l e  c e r t i f i c a t e ,  b e c a u s e  i n t e r e s t i n g l y  
e n o u g h ,  a r e s a l e  c e r t i f i c a t e  is not j u s t  for r e s a l e s ,  
i t ' s  w h e r e  e v e r  t h e r e  is a s a l e  of  a c o m m o n  i n t e r e s t  
c o m m u n i t y  u n i t  t h a t  a p u b l i c  o f f e r i n g  s t a t e m e n t  is n o t  
r e q u i r e d .  O l d  p r o j e c t s  w h i c h  a r e  b e i n g  s o l d  by the 
d e v e l o p e r  w i l l  h a v e  t o  c o m e  u p  w i t h  r e s a l e  s t a t e m e n t s  
w i t h i n  the f i v e  d a y  r e s c i s s i o n  p e r i o d  a f t e r  t h e  
e f f e c t i v e  d a t e  o f  t h i s  act. N o b o d y  g e t s  a w a y  u n s c a t h e d  
b y  r u s h i n g  to t h e  l a n d  r e c o r d s .  T h e  a c t  i t s e l f  o f f e r s  
so m a n y  g o o d i e s  t h a t  it m a y  b e  t h a t  y o u ' l l  f i n d  i n  m o r e  
c o m p l e x  p r o j e c t s  t h e y  w i l l  a c t u a l l y  w a i t  for it's 
e f f e c t i v e  date.

A  c o u p l e  o f  o t h e r ,  w h a t  I c o n s i d e r ,  i m p o r t a n t  
p r o v i s i o n s .  O n e  p r o v i s i o n  w e ' r e  p r o p o s i n g  a c h a n g e  in 
w h i c h  is i t e m  22, p a g e  86, " o w n e r s h i p  of a u nit" do'7'" 
n o t  i n c l u d e  a l e a s e h o l d  i n t e r e s t ,  i n c l u d i n g  r e n e w a b l e  
o p t i o n s ,  o f  l e s s  t h a n  20 y e a r s  in a u n i t  u n d e r  th i s  
p r e s e n t  bill, t h a t ' s  the u n i f o r m  p r o v i s i o n .  In
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C o n n e c t i c u t  w e  f o u n d  t h a t  w e  p i c k e d  u p  a lot o f  
c o m m u n i t i e s  t h a t  h a d  t e n  y e a r  l e a s e s  and two five y e a r  
o p t i o n s ,  c l e a r l y  i n t e n d e d  to b e  l e a s e  h o l d  
r e l a t i o n s h i p s ,  n o t  lo n g  t e r m  e q u i t y  r e l a t i o n s h i p s  and 
so C o n n e c t i c u t  h a s  i n c r e a s e d  it to  40 years. I've 
r e c o m m e n d e d  t h a t  a n d  t h a t  is o n e  of t h e  b i l l  p r o v i s i o n s  
t h a t  has b e e n  s u b m i t t e d  to y o u  as a c h a n g e  in 
d e f i n i t i o n .

I t h i n k  t h o s e  a r e  p r o b a b l y  are s o m e  o f  the f u n d a m e n t a l  
d e f i n i t i o n s  t h a t  w e  p r o b a b l y  s h o u l d  go  t h r o u g h  b e f o r e  
w e  go  t h r o u g h  t h e  r e s t  o f  the a c t  a n d  the s e c t i o n  990 
is the l a s t  o f  t h e  s e c t i o n  40 s e c t i o n s  t h a t  a p p l y  to 
e x i s t i n g  c o n d o m i n i u m s .

R odey: L e t ' s  s t o p  for ju s t  a s e c ond, w e  h a v e  w i t h  us L i n d a
O ' B a n n o n  w h o  h a s  b e e n  t h e  c h i e f  a t t o r n e y  in the 
C o n s u m e r  P r o t e c t i o n  D i v i s i o n .  P e r h a p s  this m i g h t  b e  an 
a p p r o p r i a t e  t i m e  to a s k  L i n d a  if she has a n y  q u e s t i o n s  
w i t h  r e g a r d  to a n y  of  t h e  c o m m e n t a r y  t h a t  has g o n e  o n  
p r e v i o u s l y  o n  t h e  act. L i n d a  O ' B a n n o n  has b e e n  in 
p r i v a t e  p r a c t i c e  in A n c h o r a g e  a n d  as I s u s p e c t  is 
e x p e r i e n c e d  l i k e  t h e  r e s t  o f  us do  w i t h  r e g a r d  to this 
issue.

L i n d a  O ' B a n n o n :  T h a n k  y o u  Mr. C h a i r m a n .  Yes, I w a n t  to
s e c o n d  so m e  of t h e  o p i n i o n s  t h a t  Mr. M c N a l l  has 
e x p r e s s e d ,  in t h a t  in o u r  C o n s u m e r  P r o t e c t i o n  S e c t i o n  
o f  t h e  D e p a r t m e n t  o f  Law, w e  h a v e  r e c e i v e d  n u m e r o u s  
c o n s u m e r  c o m p l a i n t s  p a r t i c u l a r l y  f r o m  c o n d o m i n i u m  
p u r c h a s e r s  c o n c e r n i n g  t h e i r  a s s o c i a t i o n  a s s e s s m e n t s  
t h a t  t h e y  w e r e n ' t  p l a n n i n g  for. P a r t i c u l a r l y  f i rst 
t i m e  c o n d o m i n i u m  b u y e r s  w h o  a r e  p e r h a p s
u n s o p h i s t i c a t e d ,  n o t  a w a r e  o f  w h a t  w a s  g o i n g  o n  a n d  the 
f a c t  t h a t  t h e r e  w e r e  s u c h  p o o r  d i s c l o s u r e s  m a d e  at the 
t i m e  of  p u r c h a s i n g  the u n i t  led to m u c h  c o n c e r n  l a t e r  
o n  w h e n  t h e y  f o u n d  o u t  t h a t  t h e s e  p r o b l e m s  e x i s t e d .

R o d e y :  W i l l  y o u  i d e n t i f y  y o u r s e l f  o n  t h e  r e c o r d  for o u r
t a p e .

(527)

O ' B a n n o n :  M y  n a m e  is L i n d a  O ' B a n n o n ,  I ' m  t h e  c h i e f  o f  the
C o n s u m e r  P r o t e c t i o n  S e c t i o n  of the D e p a r t m e n t  o f  Law, 
I ' m  a n  a s s i s t a n t  A t t o r n e y  G e n e r a l .

I j u s t  v/ant to m a k e  so m e  v e r y  b r i e f  c o m m e n t s  t h a t  I 
t h i n k  is a l i t t l e  b r e a k  in to t h e  s e c t i o n  b y  s e c t i o n  
ana3.ysis. I' v e  a l r e a d y  t a l k e d  to b o t h  Mr. B u c k  a n d  Mr. 
M c N a l l  e a r l i e r  today, a n d  Mr. M c N a l l  o n  o t h e r  
o c c a s i o n s .  W e  h a v e  b e e n  c o n s i d e r i n g  c e r t a i n  a s p e c t s  of 
the b ill. O n e  of  t h e  p r o p o s e d  c h a n g e s  w a s  one t h a t  I 
w a s  v e r y  c o n c e r n e d  a b o u t  is the d e f i n i t i o n  o n  i n t e r i o r
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s p a c e  a n d  a c t u a l  c o n d o m i n i u m  units. T h a t  is o n e  o f  the 
p r o p o s e d  c h a n g e s .  W e  h a d  a p r o b l e m  a f e w  y e a r s  ago 
w i t h  h o w  a p p r a i s e r s  a n d  o t h e r  p e o p l e  i n v o l v e d  in r e a l  
e s t a t e  b u s i n e s s  w o u l d  m e a s u r e  the s q u a r e  f o o t a g e  of 
c o n d o m i n i u m s . T h e y  w e r e  m e a s u r i n g  f r o m  e x t e r i o r  w a l l s  
to e x t e r i o r  w a l l s .  O u r  c u r r e n t  act, the H o r i z o n t a l  
P r o p e r t i e s  R e g i m e  Ac t ,  in the d e f i n i t i o n  of ar. 
a p a r t m e n t  d e f i n e s  t h e  s q u a r e  f o o t a g e  as i n t e r i o r  w a l l  
to i n t e r i o r  w a l l .  I w a s  c o n c e r n e d  t h a t  this w a s  n o t  
a c c u r a t e ,  as p r o p o s e d  in SB 44. I t a l k e d  to Mr. B u c k  
a b o u t  s t i l l  a l l o w i n g  t h e  f l e x i b i l i t y  in f o r m i n g  the 
t y p e  of  o w n e r s h i p  h e  w a s  t a l k i n g  about, p e r h a p s  for a 
m a r i n a  o r  s o m e t h i n g ,  w h e r e  t h e r e  a c t u a l l y  are no 
i n t e r i o r  w a l l s ,  b u t  y e t  p r o v i d i n g  in the t r a d i t i o n a l  
s i t u a t i o n  o f  a c o n d o m i n i u m  a p a r t m e n t  t h a t  the s q u a r e  
f o o t a g e  m e a s u r e m e n t  w o u l d  c o n t i n u e  to be  f r o m  i n t e r i o r  
w a l l  to i n t e r i o r  w all, so t h a t  t h e r e  w o u l d  n o t  be 
d e c e p t i o n  in t h e  m a r k e t  p l a c e  i n  the size of the 
c o n d o m i n i u m  for r e s i d e n t i a l  use, w h i c h  h a p p e n s  often.

Buck: P e r h a p s  if I c o u l d  a d d  to that. W e  d i d  d i s c u s s  this 
ma t t e r .  U n d e r  the H o r i z o n t a l  R e g i m e  the i n t e r i o r  
m e a s u r e m e n t  o f  t h e  u n i t  w a s  the b a s i s  of  a l l o c a t i n g  the 
p e r c e n t a g e  i n t e r e s t  in  the c o m m o n  e l e m e n t s  a n d  h a d  a 
g r e a t  d e a l  o f  s i g n i f i c a n c e .  N o w  w h a t  we h a v e  d o n e  is 
w e ' v e  p u t  t h e  a m e n d m e n t  in the p u b l i c  o f f e r i n g  
s t a t e m e n t  so it is d i s c l o s e d .  It d o e s n ' t  n e c e s s a r i l y  
m e a n  t h a t  the p e r c e n t a g e  i n t e r e s t  w i l l  b e  in p r o p o r t i o n  
to t h a t  it c o u l d  be, as w e  i n d i c a t e d ,  a n y  b u r d e n  of 
c o m m o n  e x p e n s e s  b u t  w e  n o w  h a v e  a u n i f o r m  s y s t e m  
r e q u i r e d  as o n e  o f  t h e  q u e s t i o n s  in the p u b l i c  o f f e r i n g  
s t a t e m e n t  to d i s c l o s e  w h a t  the i n t e r i o r  s p a c e  is in 
i n t e r i o r  k i n d s  o f  c o n d o m i n i u m  u n i t s ,  r e s i d e n t i a l  
b u i l d i n g s  w i t h  h o r i z o n t a l  b o u n d a r i e s .  W e  feel t h a t  w e  
are d o i n g  it m e r e l y  as a d i s c l o s u r e ,  n o t  as a b a s i s  for 
s e t t i n g  a s s e s s m e n t  o r  v o t e s  o r  a n y t h i n g  o f  that n a t u r e  
b u t  w i t h  t h e  u n i f o r m  s y s t e m  the u n i f o r m  d i s c l o s u r e  w i l l  
o c c u r  a n d  th u s  the a d v e r t i s i n g  has to be c o n s i s t e n t  
w i t h  the p u b l i c  o f f e r i n g  s t a t e m e n t  a n d  y o u ' l l  h a v e  a 
s y s t e m  w h i c h  e v e r y b o d y  w i l l  be a b l e  to c o m p a r e  for 
e v a l u a t i o n  p u r p o s e s  b u t  n o t  for any o t h e r  pur p o s e .

O ' B a n n o n :  B a s i c a l l y ,  I a m  s p e a k i n g  fr o m  c o n s u m e r  a o u t l o o k .
In four w a y s  t h i s  act a d d r e s s e s  c o n s u m e r  p r o t e c t i o n .
O n e  is the d i s c l o s u r e  r e q u i r e m e n t s ,  one is t h r o u g h  the 
s e c t i o n  o n  w a r r a n t i e s ,  a n d  the p a r t i c u l a r  s e c t i o n  o n  
e s c r o w  d e p o s i t s  a n d  the s e c t i o n  on c a n c e l l a t i o n  
r e s c i s s i o n  r i g h t s .  I ' m  su r e  t h a t  Mr, B u c k  is g o i n g  to 
go  t h r o u g h  e a c h  o f  t h o s e  s e c t i o n s  so I w o n ' t  r e p e a t  
th a t  b u t  t h o s e  a r e  a l l  a r e a s  t h a t  h a v e  c o m e  to o u r  
a t t e n t i o n  t h a t  are r e a l l y  n e e d e d .  P a r t i c u l a r l y ,  
d i s c l o s u r e  a n d  c a n c e l l a t i o n  r i g h t s  i f  y o u  do not 
r e c e i v e  a fu l l  d i s c l o s u r e  w i t h i n  15 d a y s  p r i o r  to the 
c o n t r a c t  to p u r c h a s e  the c o m m o n  i n t e r e s t  o w n e r s h i p .  I 
s u p p o s e  t h a t  w o u l d  a l l  m y  g e n e r a l  r e m a r k s .  T h e r e  is a



H o u s e  B i l l  138, a b i l l  o n  t i m e  s h a r i n g  and th i s  c o m m o n  
i n t e r e s t  o w n e r s h i p  a c t  w o u l d  i n c l u d e  t i m e  shares.
T h e r e  a r e  s o m e  p r o v i s i o n s  for a n y o n e  n e e d i n g  aid t h a t  
a r e  n o t  c u r r e n t l y  in SB 44, Mr. B u c k  t a l k e d  v e r y  
b r i e f l y  a b o u t  some o f  those. O n e  w o u l d  b e  to p r o v i d e  
t i m e  s h a r e s  s a l e s  o n l y  -Through a l i c e n s e d  r e a l  e s t a t e  
a g e n t  r e g a r d l e s s  o f  the ■ ype o f  t i m e  s h a r e  i n t e r e s t s  
b e i n g  o f f e r e d .  T i m e  s h a r e  is d e f i n e d  in  SB 44 in  t h e  
d e f i n i t i o n  s e c t i o n  in p a r a g r a p h  31. T h e  w a y  it is 
d e f i n e d  c u r r e n t l y  it w o u l d  i n c l u d e  i n t e r e s t ,  it w o u l d  
n o t  n e c e s s a r i l y  be a r e a l  e s t a t e  i n t e r e s t  b u t  it w o u l d  
b e  w h a t  is k n o w n  as a r i g h t  to u s e  t i m e  s h a r e  i n t e r e s t .  
T h e  w a y  t h a t  HB 138 is d r a f t e d  c u r r e n t l y ,  e v e n  in ^ h a t  
r i g h t  to u s e  t h e  t y p e  o f  t i m e  s h a r e  it w o u l d  r e q u i r e  a 
l i c e n s e d  r e a l  e s t a t e  a g e n t  to s e l l  that. T h a t  is o n e  I 
w o u l d  like to s e e  a d d r e s s e d  in t h i s  b i l l  a n d  t h e  r e a s o n  
w o u l d  b e  w e  c o u l d  d o  t h a t  t h r o u g h  an a m e n d m e n t  to A S  
08 . 8 8 ,  r e a l  e s t a t e  c o m m i s s i o n  s e c t i o n  o f  o u r  s t a t u t e s .  
It ' s  b e e n  t h e  e x p e r i e n c e  in m a n y  s t a t e s  t h a t  w h e n  
p e o p l e ,  o t h e r  t h a n  r e a l  e s t a t e  a g e n t s ,  a r e  s e l l i n g  ti m e  
s h a r e s  it is m u c h  m o r e  l i k e l y  t h a t  t h e r e  w i l l  be a 
g r e a t  d e a l  of m i s r e p r e s e n t a t i o n  in the a c t u a l  m a r k e t i n g  
of  t h e  t i m e  shares, t h a n  w h e n  you h a v e  a l i c e n s e e  w h o  
a c t u a l l y  h a s  s o m e  i n t e r e s t ,  of  c o u r s e ,  in  p r e s e r v i n g  
t h e i r  l i cense. T h e y  w o u l d  b e  m o r e  i n t e r e s t e d  in 
m a r k e t i n g  t h e m  in a m e r e  h o n e s t  way. T h a t ' s  b a s i c a l l y  
a l l  t h e  g e n e r a l  c o m m e n t s  t h a t  I have. I d o n ' t  t h i n k  
t h a t  it w o u l d  b e  g o o d  for m e  to go  t h r o u g h  a s e c t i o n  by 
s e c t i o n  a n a l y s i s .  Mr. B u c k  is r e a l l y  d o i n g  v e r y  good.

H a l f o r d :  J u s t  a q u e s t i o n  on t i m e  s h aring. A r e  y o u  s a y i n g
t h a t  a l l  s a l e s  in t i m e  s h a r e s  h a v e  to g o  t h r o u g h  a r e a l  
e s t a t e  or a r e  y o u  s a y i n g  t h a n  all p r o f e s s i o n a l  sales. 
C a n ' t  an i n d i v i d u a l  se l l  t h e i r  o w n  t i m e  s h a r e s  u n d e r  
y o u r  p r o p o s a l .

O ' B a n n o n :  Of  c o u rse.

H a l f o r d :  If the ti m e  s hare is s o l d  p r o f e s s i o n a l l y  for a fee 
t h e n  it h a s  to be  s o l d  b y  a r e a l  e s t a t e  agent.

O ' B a n n o n :  Right. Or in t h e  o r i g i n a l  o f f e r i n g  b y  a
d e v e l o p e r .

H a l f o r d :  T h e n  t h e  d e v e l o p e r  c a n  s e l l  i t  h i m s e l f .

O ' B a n n o n :  No, w e  w o u l d  r e c o m m e n d  e v e n  in t h a t  s i t u a t i o n
t h a t  is b e  s o l d  t h r o u g h  a l i c e n s e d  r e a l  e s t a t e  agent. 
B u t  I m e a n  e i t h e r  t h r o u g h  the o r i g i n a l  o f f e r i n g  or  if 
y o u  a r e  s e l l i n g  for a fee. B u t  if it ' s  s o m e o n e  s e l l i n g  
t h e i r  o w n  w i t h o u t  b o u h e r i n g  an a g e n t  for r e s e l l i n g  t h e y  
c o u l d  c e r t a i n l y  se l l  o n  t h e i r  own. We w o u l d n ' t
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r e c o m m e n d  t h a t  t h e y  h a d  h i r e d  ^.n a g e n t  to  se l l  t heir 
t i m e  share.

S e n a t o r  Z i e g l e r :  B e c a u s e  o f  o t h e r  o b l i g a t i o n s  m a y  I a s k  at
w h a t  ti m e  do y o u  i n t e n d  to adj o u r n .

R o d e y :  I w a s  g o i n g  t o  r a i s e  t h a t  q u e s t i o n .  T h e  m e m b e r s  of
t h i s  c o m m i t t e e  h a v e  s c h e d u l e d  t h e i r  d a y  a c c o r d i n g  to a 
t h r e e  o ' c l o c k  a d j o u r n m e n t  t i m e  a n d  S e n a t o r  Z i e g l e r  w a s  
c h e c k i n g  the a c c u r a c y ,  I b e l i e v e ,  n o t  for the r e a s o n  
t h a t  he t h o u g h t  t h a t  it w a s  i n a c c u r a t e .  T h e r e f o r e ,  
s e v e r a l  of  t h e  m e m b e r s  o f  t h e  c o m m i t t e e  h a v e  o t h e r ,  
c o m m i t m e n t s .  I ' l l  q u e s t i o n  S e n a t o r  H a l f o r d ,  the p r i m e  
s p o n s o r  o f  t h e  b i l l ,  h o w  ( i n d i s c e r n i b l e )  in terms, 
o b v i o u s l y  t h e r e  is a g r e a t  d e a l  o f  w o r k  to  b e  done. W e  
are f o r t u n a t e  to h a v e  Mr. B u c k  w i t h  u s  a n d  
( indisc e r n i b l e )  in th i s  r oom. S e n a t o r  H a l f o r d .

H a l f o r d :  W h a t  I s u g g e s t  t h a t  w e  do  in t e r m s  o f  f o r m a t  is
r e q u e s t  t h a t  the b i l l  b e  d r a f t e d  as a p o t e n t i a l
c o m m i t t e e  s u b s t i t u t e ,  i n c l u d i n g  t h e s e  changes. I a l s o
r e q u e s t  t h a t  the D e p a r t m e n t  of  L a w  a n d  the g u e s t s  a n d  
( indiscernible) a n d  w h e n  w e  t a k e  it o u t  the n e x t  ti m e  
w e ' v e  g o t  e v e r y t h i n g  a l l  t o g e t h e r .  I d o n ' t  k n o w  w h a t  
the s c h e d u l e  is in t e r m s  of, I h a t e  to lo s e  the 
r e s o u r c e  of Mr. Buck, p a r t i c u l a r l y .  I t h i n k  t h a t  we  
h a v e  g o n e  t h r o u g h  an  a w f u l  l o t  o f  it and h a v e  p r o b a b l y  
b r o u g h t  I ( i n d i s c e r n i b l e ) .

E n d  of  T a p e  1.

T a p e  2, S i d e  1.

Rodey: .. . f o r  t h a t  r e a s o n  I w o u l d  like to s p e n d  as m u c l
ti m e  as p o s s i b l e ,  a p p o i n t  as m a n y  p e o p l e  as p o s s i b l e ,  
an d  g e t  t h e  b e s t  l i ght on  the p r o b l e m s .  Is t h e r e  a 
p o s s i b i l i t y  t h a t  y o u  w o u l d  b e  a b l e  to join us a g a i n  
w i t h i n  a m o n t h  or so?

Buck: P r o b a b l y  not, b a s i c a l l y  it's four d a y s  to c o m e  h e r e
for two. I c o u l d  c e r t a i n l y  jo i n  you o n  the t e l e p h o n e .

Rodey: T h a t  w a s  m y  s e c o n d  s u g g e s t i o n ,  w o u l d  b e  to use
A l a s c o m ' s  n e w  v i d e o  t e l e c o n f e r e n c i n g  s y s t e m  and 
a c t u a l l y  w o r k  . . . t h a t  w o u l d  be t h e  i d e a l  s i t u a t i o n ,  the 
i d e a l  w a y  for us to go b a c k  and forth. O b v i o u s l y  w e  
w i l l  h a v e  t o  s e t t l e  for a p h o n e  c o n n e c t i o n  at this 
po i n t .  A T T  a n d  ( i n d i s c e r n i b l e )

H a l f o r d :  T h e  o n l y  o t h e r  q u e s t i o n  t h a t  I w o u l d  al s o  h a v e  is
th a t  p e o p l e  o n  the t e l e c o n f e r e n c e  n e t w o r k ,  I don'-t k n o w  
if t h e y  c a m e  for t e s t i m o n y  or  l i s t e n  to an o v e r v i e v .  I 
t h i n k  t h a t  t h e r e  is a l o t  o f  p r o f e s s i o n a l  i n t e r e s t  out 
t h e r e  and a l o t  of p e o p l e  i n v o l v e d  j u s t  l o o k i n g  o v e r



■t

t h e  l i s t  is v e r y  e x c i t i n g .  W e  s h o u l d  at l e a s t  let t h e m  
k n o w  e x a c t l y  w h e n  t h e y  a r e  g o i n g  to h a v e  an o p p o r t u n i t y  
t o  presen-: t e s t i m o n y .

R o d e y :  A t  t h i s  p o i n t  I t h i n k  t h a t  it is a p p r o p r i a t e  to h o l d
h e a r i n g s  i r .  A n c h o r a g e  b e c a u s e  o f  the l a r g e  n u m b e r  of 
p e o p l e ,  p a r t i c u l a r l y  in A n c h o r a g e ,  t h a t  are c o n c e r n e d  
a b o u t  th i s  a n d  again, w e  o u g h t  to s t a r t  it s o o n e r  
r a t h e r  t h a n  l a t e r . . . w i t h i n  t h e  n e x t  s e v e r a l  we e k s .

H a l f o r d :  C o u l d  I m a k e  a f o r m a l  r e q u e s t  t h a t  we  h a v e  a
p o t e n t i a l  CS d r a f t e d  w i t h  t h e  p r o p o s e d  c h a n g e s  a n d  
d i s t r i b u t e  t h a t  to e v e r y o n e  w h o  h a s  s h o w n  a n y  i n t e r e s t  
o n  y o u r  m a i l i n g  list, S e n a t o r  F a i k s  m a i l i n g  list a n d  m y  
m a i l i n g  l i s t  p r i o r  to t h i s  so at  t h a t  p o i n t  they h a v e  
t h e  c u r r e n t  v e r s i o n  p r i o r  to t h e  h e a r i n g  in A n c h o r a g e .

R o d e y :  Yes, I p r e s u m e  t h a t  w e  a r e  g o i n g  to d r a f t  a
c o m m i t t e e  s u b s t i t u t e .  Mr. L e w i s  w i l l  see to that.

H a l f o r d :  I a s s u m e  t h a t  w e  a r e  c l o s i n g  o u t  the day.

R o d e y :  Yes, I t h i n k  t h a t  w e  h a v e  l o s t  a g o o d  p o r t i o n  o f  t h e
c o m m i t t e e  e x c e p t  the p r i m e  s p o n s o r  and t h e  c h a i r m a n .  
T h a t ' s  s o m e  i n d i c a t i o n  t h a t  o t h e r  m e m b e r s  h a v e  o t h e r  
o b l i g a t i o n s .  O b v i o u s l y  w e  a r e  g o i n g  to s p e n d  a g r e a t  
d e a l  m o r e  t i m e  o n  t h i s  a n d  j u s t  to m y  c o n s t i t u e n t s  in 
A n c h o r a g e ,  v/e w i l l  b e  p r o v i d i n g  c o p i e s  of  the c o m m i t t e e  
s u b s t i t u t e  to  A n c h o r a g e  as s o o n  as p o s s i b l e .  I n o t i c e d  
the l i s t  a n d  m a n y  o f  t h e m  are m e m b e r s  o f  the real 
e s t a t e  a n d  l e g a l  c o m m u n i t y  ar.d t h e m s e l v e s  wii] be 
i m p o r t a n t  p e o p l e  in d i s s e m i n a t i n g  t h e  draft. H o p e f u l l y  
we  can r e l y  o n  the c o n t i n u e d  g u i d a n c e  o f  Mr. B u c k  as 
w e l l  as Mr. M c N a l l .  I j u s t  w i s h  t h a t  he w a s  a l i t t l e  
c l o s e r .  W i t h  t h a t  I w i l l  a d j o u r n  the J u d i c i a r y  
C o m m i t t e e .
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M y  n a m e  is G u r d o n  Buck. I a m  wi t h  a l a w  firm, R o b i n s o n  and 

Cole, in H a r t f o r d ,  C o n n e c t i c u t ,  a n d  I a m  t e s t i f y i n g  from 

H a r t f o r d ,  c o n t i n u i n g  on the t e s t i m o n y  on S e n a t e  Bil l  44 

c o n c e r n i n g  the U n i f o r m  C o m m o n  I n t e r e s t  O w n e r s h i p  Act.

As  a m a t t e r  of b a c k g r o u n d  an d  to t r y  to c a t c h  up f r o m  the 

p r e v i o u s  t estimony, I am, in a d d i t i o n  to b e i n g  an a t t o r n e y ,  a 

r e a l t o r  an d  a n a t i o n a l  t r u s t e e  of the C o m m u n i t y  A s s o c i a t i o n s  

I n s t i t u t e  and the V i c e  C h a i r m a n  of the C o n d o m i n i u m  C o m m i t t e e  

of the R e a l  P r o p e r t y  S e c t i o n  of the A m e r i c a n  B a r  A s s o c i a t i o n .  

I w a s  a l s o  an A B A  a d v i s o r  to the U n i f o r m  L a w  C o m m i s s i o n e r s  

C o m m i t t e e  that d r a f t e d  the U n i f o r m  C o m m o n  I n t e r e s t  O w n e r s h i p  

A c t .

A l s o  as a m a t t e r  of b a c k g r o u n d ,  the S t a t e  of C o n n e c t i c u t  

p a s s e d  its v e r s i o n  of the U n i f o r m  C o m m o n  I n t e r e s t  O w n e r s h i p  

Act e f f e c t i v e  J a n u a r y  1, 1984 a n d  s i n c e  that time I hav e  

d r a f t e d  a b o u t  two d o z e n  sets of d o c u m e n t s  for p r o j e c t s .  As 

f or m y  i n t e r e s t ,  I p e r s o n a l l y  p r i n c i p a l l y  r e p r e s e n t  c o m m o n  

i n t e r e s t  c o m m u n i t y  d e v e l o p e r s ,  d r a f t i n g  d o c u m e n t s  and c o u n­

se l i n g  the a c q u i s i t i o n ,  ma. k e t i n g  an d  t r a n s i t i o n  of c o n t r o l  

for c o m m o n  i n t e r e s t  c o m m u n i t y  p r o j e c t s .  W e  a l s o  rep re s e n t  

a s s o c i a t i o n s ,  l e n d e r s  and m u n i c i p a l i t i e s  in c o m m u n i t y  a s s o c i­

at i o n  matters.

T have, b e e n  a s k e d  to m a k e  a b r i e f  o v e r v i e w  of the A c t  to 

try to b r i n g  p e o p l e  up to sp e e d . For those of y o u  w h o  are 

not p r i v y  to the t e s t i m o n y  e a r l i e r  o n  the A c t  o n  F e b r u a r y  5, 

the U n i f o r m  C o m m o n  I n t e r e s t  O w n e r s h i p  A c t  wa s a d o p t e d  by the 

1982 a n n u a l  m e e t i n g  of the N a t i o n a l  C o n f e r e n c e  of C o m m i s­

sio n e r s  o n  U n i f o r m  S tate Law. B a s i c a l l y  it is an act that 

r e g u l a t e s  three f o r m s  of o w n e r s h i p  of c o m m o n  i n t e r e s t  c o m m u­

n i t y  projects: the c o n d o m i n i u m ,  the c o o p e r a t i v e  and w h a t

u s e d  to b e  c a l l e d  the p l a n n e d  u n i t  d e v e l o p m e n t  but is n o w  

c a l l e d  the p l a n n e d  c o m m u n i t y  in the act.

W h i l e  t h e r e  is a c o m m o n  s c h e m e  of d e v e l o p m e n t  (that is, 

that t h e r e  is a c e n t r a l  c o m m u n i t y  a s s o c i a t i o n  that p r o v i d e s  

m a i n t e n a n c e  and u p k e e p  and s e r v i c e s  f o r  the u n i t s  or p o r t i o n s  

of p r o p e r t y  w i t h i n  the p r o j e c t  and this c o m m o n  sc h e m e  is 

s h a r e d  by a l l  t hree forms) the l e g a l c o n s e q u e n c e s  f l o w i n g  

f ro m  the c h o i c e  of forms d i f f e r  s u b s t an t i a l l y .  T y p i c a l l y ,  

c o n d o m i n i u m s  h a v e  b e e n  a r e g u l a t e d  f o r m  of o w n e r s h i p  u n d e r  

s t a t u t e s  —  oft e n ,  in som e  states, w i t h  c o n s u m e r  p r o t e c t i o n  

p r o v i d e d  and in A l a s k a  w i t h  n o  s u b s t a n t i a l  c o n s u m e r  p r o t e c t­

ion. C o o p e r a t i v e s  a n d  p l a n n e d  u n i t  d e v e l o p m e n t s  are s i g n i f i­

ca n t l y  le s s  r e g u l a t e d  an d are c r e a t e d  by e i t h e r  c o r p o r a t e  l a w  

or c o m m o n  law c o v e n a n t s  in c r e a t i n g  the a s s o c i a t i o n  and the 

o b l i g a t i o n  to p r o v i d e  m a i n t e n a n c e  a s s e s s m e n t s ,  o f t e n  w i t h  

v a r y i n g  le ve l s  of c o m p e t e n c e  w i t h  r e s p e c t  to the d o c u m e n t s  

that are p r o v i d e d  for the p a r t i c u l a r  a s s o c i a t i o n s .

N a t i o n a l  l e n d e r s  h a v e  found it v e r y  d i f f i c u l t  to c o m p a r e  

law s b e t w e e n  s t a t e s  a n d  s t a t u t e s  g o v e r n i n g  c o n d o m i n i u m s  and



c o m m o n  la w  r u l e s  g o v e r n i n g  c o o p e r a t i v e s  and p l a n n e d  c o m m u n i­

ties ar.J they w i l l  u s e  v a r y i n g  t e r m i n o l o g y ,  v a r y i n g  s y s t e m s  

an d  m a k e  it a l m o s t  i m p o s s i b l e  to a s s e s s  the a p p r o p r i a t e n e s s  

of m a k i n g  loans, f i n a n c i n g,  sa l e  a n d  i n t e r s t a t e  c o mmerce.

T h u s  the N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  and U n i f o r m  

S tate Lat/s, in a p r o c e s s  s t a r t i n g  in 1975, has  d r a f t e d  a 

s e r i e s  of act s  —  the U n i f o r m  C o n d o m i n i u m  Act, the U n i f o r m  

P l a n n e d  C o m m u n i t y  Act, the M o d e l  R eal E s t a t e  C o o p e r a t i v e  A c t  

—  and then i n  1982 m e r g e d  a l l  t h r e e a cts into the U n i f o r m  

C o m m o n  I n t e r e s t  O w n e r s h i p  Ac t  r e g u l a t i n g  a l l  f o r m s  of o w n e r­

ship, u s i n g  u n i f i e d  t e r m i n o l o g i e s , u n i f i e d  systems. Th e  act 

it s el f  h a s  b e e n  p a s s e d  in one f o r m  or a n o t h e r  as e i t h e r  the 

U n i f o r m  Corc'ominium Act, the U n i f o r m  P l a n n e d  C o m m u n i t y  A c t  or 

the M o d e l  R e a l  E s t a t e  C o o p e r a t i v e  A c t  in some 11 states. 

O r e g o n  h a s  the U n i f o r m  P l a n n e d  C o m m u n i t y  Act, V i r g i n i a  ha s  

the M o d e l  R e a l  E s t a t e  C o o p e r a t i v e  Act, an d  the U n i f o r m  

C o n d o m i n i u m  A c t  h a s  b e e n  p a s s e d  in W e s t  V i r g i n i a ,  P e n n­

syl vania,  N e w  H a m p s h i r e ,  M i n n e s o t a ,  M a i n e ,  M i s s o u r i ,  N e w  

M e x i c o ,  R h o d e  I s l a n d  and N e b r a s k a .  A l l  of these acts h a v e  

e s s e n t i a l l y  the s a m e  s t r u c t u r e  but a p p l y  onl y  to their f o r m  

of o w n e r s h i p .

T h e  U n i f o r m  C o m m o n  I n t e r e s t  O w n e r s h i p  Ac t  is p r e s e n t l y  the 

law o n l y  i n  C o n n e c t i c u t ,  b u t  it is b e i n g  c o n t e m p l a t e d  in W e s t  

V i r g i n i a ,  V e r m o n t  and N e w  J e r s e y ,  w i t h  s i g n i f i c a n t  e x c e r p t s  

b e i n g  s u b m i t t e d  in C a l i f o r n i a .  T h u s  the act itself, as far 

as its a d m i n i s t r a t i o n ,  as far as its f i n a n c i b i l i t y , its 

i n t e r n a l  o p e r a t i o n s ,  has a g r e a t  d e a l  of ex p e r i e nc e .

T h e  n e w  as pe c t  of the act, w h i c h  is the g o v e r n a n c e  of all 

t hree f o r m s  of o w n e r s h i p ,  h as  onl y  h a d  e x p e r i e n c e  in C o n n e c t­

icut, and  thus I 've b e e n  a s k e d  to d i s c u s s  some of the C o n­

ne c t i c u t  e x p e r i e n c e  and to go t h r o u g h  the act on a s e c t i o n  by 

s e c t i o n  basis, g i v i n g  a s u m m a r y  and g i v i n g  some r e a s o n s  for 

w h a t ' s  h a p p e n i n g  an d  p o s s i b l y  g i v i n g  som e  a r e c d o t a l  i n f o r m a­

tion as to w h a t  is ou r  e x p e r i e n c e  in Con n e c t i c ut :

W i t h  y o u r  p e r m i s s i o n ,  I'd l i k e  to s u g g e s t  that as I f i n i s h  

a s ec t i o n ,  p e r h a p s  B i l l  M c N a l l  f r o m  A n c h o r a g e ,  w h o  has h a d  a 

s u b s t a n t i a l  a m o u n t  of e x p e r i e n c e  in this a r e a  of law r e p r e­

s e n t i n g  a s s o c i a t i o n s  and s ome d e v e l o p e r s  a n d  w h o  w a s  p r e s i­

den t  of the A l a s k a  C h a p t e r  of the C o m m u n i t y  A s s o c i a t i o n s  

I n s t i t u t e ,  c o u l d  s te p  in an d  p e r h a p s  p r o v i d e  s ome a n e c d o t a l  

s u p p o r t  f o r  the n e e d s  for s om e  of these p a r t i c u l a r  p r o v i s­

ions .

Ac  the F e b r u a r y  5th h e a r i n g ,  we w e n t  t h r o u g h  the Act v e r y  

g e n e r a l l y  and  then s t a r t e d  t a k i n g  up the bill cr a s e c t i o n  by 

s e c t i o n  basis. We e n d e d  up g o i n g  t h r o u g h  w h a t  I call the 

S e c t i o n  40 s e c t i o n s .  U n d e r  S e c t i o n  3 8 . 0 8 . 0 4 0  —  a p p l i c a b i l­

ity of pre-existir.g c o m m o n  i n t e r e s t  c o m m u n i t i e s  —  there are 

a r o u n d  a d o z e n  p r o v i s i o n s  of the Act that a p p l y  to all c o m m o n  

i n t e r e s t  c o m m u n i t i e s  that w e r e  c r e a t e d  in the s t at e  b e f o r e  

the e f f e c t i v e  date  of the Act, b u t  onl y  w i t h  r e s p e c t  to



e v e n t s  or c i r c u m s t a n c e s  o c c u r r i n g  a f t e r  this e f f e c t i v e  date. 

T h e s e  p a r t i c u l a r  d o z e n  s e c t i o n s  a r e  q u i t e  i m p o r t a n t  and we 

w e n t  t h r o u g h  t h e m  in som e  d e t a i l  b e c a u s e  they are the ones 

that w e  w i l l  a p p l y  to the e x i s t i n g  pro j e c t s.  W h a t  I am 

p r o p o s i n g  to do, in o r d e r  to c a t c h  up, is to go t h ro u g h  the 

s e c t i o n s  on a s e c t i o n s  b y  s e c t i o n  b a s i s ,  b u t  w h e n  I get to 

o n e  of w h a t  I ’ll cal l  a S e c t i o n  40 section, I ' l l  gloss ove r 

it v e r y  q u i c k l y  b e c a u s e  w e  h a v e  gon e  into it in s o m e  d e t a i l  

o n  F e b r u a r y  5th. I h o p e  to t r y  to c o n f i n e  m y  r e m a r k s  to no 

m o r e  t h a n  a n o t h e r  p e r h a p s  45 m i n u t e s  an d  t h e n  w e  ca n  an s w e r  

s p e c i f i c  q u e s t i o n s  w i t h  r e s p e c t  to s p e c i f i c  e l e m e n t s  of the 

A c t  itself.

T h e  Act, w h i c h  is Se n a t e  B i l l  44, is a p r o p o s e d  r e v i s i o n  

of the laws a p p l i c a b l e  to c o n d o m i n i u m s ,  p l a n n e d  un i t  d e v e l o p­

m e n t s  and c o o p e r a t i v e s .  T h e  A c t  i t s e l f  is q u i t e  orderly.

O n e  of its a d v a n t a g e s  is that the p r o v i s i o n s  of the Ac t  are 

in p l a c e s  tha t  y o u  c a n  find t h e m  l o g i c a l l y .  Sort of as I 

s a i d  at the last T e s t i m o n y ,  I b el i e v e ,  as the W h i t e  Q u e e n  

said, it b e g i n s  at the b e g i n n i n g ,  goes t h r o u g h  to the e n d  and 

then stops.

A n d  thus A r t i c l e  1 c o v e r s  t h e  g e n e r a l  p r o v i s i o n s  as to the 

a p p l i c a t i o n  of f* A c t  on  v a r i o u s  forms of c o m m un i t i e s .  The 

Ac t  itself, in t ions 020 a n d  030, exem p t s  f r o m  m o s t  of its 

p r o v i s i o n s ,  si c o m m u n i t i e s .  T h e  A c t  is p r o vi d i n g ,  h o w ever, 

tha t if the c o m m u n i t y  is s u b j e c t  to d e v e l o p m e n t  rights or 

s u b j e c t  to f i n a n c i n g  f r o m  the AHFC, the Act d o e s  apply. In 

e v e r y  case, e v e n  in the s m a l l  c o m m u n i t i e s ,  a c o m m u n i t y  m a y  

opt int o the A c t  b y  h a v i n g  its d e c l a r a t i o n  i n d i c a t e  that the 

A c t  is a p p l i c a b l e .

W e ' v e  gone o v e r  S e c t i o n  40 —  a p p l i c a b i l i t y  thro u g h  p r e­

ex i s t i n g  c o m m o n  i n t e r e s t  c o m m u n i t i e s  —  an d  that p a r t i c u l a r  

p r o v i s i o n  is the ar e a  w h e r e  i n  C o n n e c t i c u t ,  p e r h a p s  we h a d  

the m o s t  a d j u s t m e n t  to m a k e  o n  p a s s a g e  of the Act. Th i s  wa s  

p a r t i c u l a r l y  w i t h  r e s p e c t  to the r e s a l e  p r o c e d u r e s  and re c o r d 

k e e p i n g  p r o c e d u r e s  of some o f  the c o m m u n i t i e s  that h a v e  b e e n  

in  e x i s t e n c e  o v e r  the y e a r s  w i t h  no r e c o r d s  or p r i m i t i v e  

r e c o r d s  at best. But as far a s  C o n n e c t i c u t  is concer n e d ,  

the r e s a l e  s y s t e m  h a s  a d a p t e d  to the e x i s t e n c e  of the Act.

T h e  sale s y s t e m s  h a v e  a d a p te d ,  and at the m o m e n t  things s e e m  

to be g o i n g  a l o n g  f a i r l y  well.

S e c t i o n  50 —  a p p l i c a b i l i t y  to s m a ll  p r e - e x i s t i n g  c o o p e r a­

tives and  p l a n n e d  c o m m u n i t i e s  —  i n d i c a t e s  that if it is a 

s m a l l  c o m m u n i t y  and it is les s  that 12 u n i t s  it is s u b j e c t  to 

w h a t  w e  c a l l  the three U n i v e r s a l  Se c t i o n s:  S u b s e c t i o n s  720,

730 and 740. T h e s e  U n i v e r s a l  S e c t i o n s  are e x t r e m e l y  im p o r t­

ant. T h e y  are those w h i c h  e s s e n t i a l l y  are e s s e n t i a l  for 

e x i s t e n c e  of a c o n d o m i n i u m  —  b e c a u s e  a c o n d o m i n i u m  is a 

c r e a t u r e  of s t a t u t e  —  an d  a r e  u s e f u l  for the e x i s t e n c e  of a 

c o o p e r a t i v e  or a p l a n n e d  u n i t  d e v e l o p m e n t ,  b e c a u s e  they 

d e f i n e  the r e a l  e s t a t e  i n t e r e s t s  a n d  the i n t e r e s t  in the



c o m m o n  e l ements, the a p p l i c a b i l i t y  of l o c a l  o r d i na n c e s ,  

b u i l d i n g  codes and r e g u l a t i o n s  i n d i c a t i n g  that yo u  d o n ' t  

d i s c r i m i n a t e  b e t w e e n  the v a r i o u s  f o r m s  of o w n e r s h i p.  T h e y  

a l s o  d e f i n e  e m i ne n t  doma i n ,  w h i c h  in the case of one of these 

c o m m o n  i n t e r e s t  c o m m u n i t i e s ,  s o l v e s  a l a r ge  n u m b e r  of p r o­

blems. So I 'll be r e f e r r i n g  to t hose as the t hree U n i v e r s a l  

S e c t i o n s  and those s ec t i o n s  a p p l y  —  no m a t t e r  h o w  old, h o w  

small, h o w  large. W h a t e v e r  f o r m  a c o m m o n  i n t e r e s t  c o m m u n i t y  

is, it is g o v e r n e d  by t h o s e  u n i v e r s a l  s e c t i o n s ,  720, 730,

740.

S e c t i o n  60 is a fai r l y  c o m p l e x  p r o v i s i o n .  It is in there 

in o r d e r  to s a t i s f y  c o n s t i t u t i o n a l  r e q u i r e m e n t s . T h a t  is, if 

a d e c l a r a t i o n  is c r e a t e d  p r i o r  to the e x i s t e n c e  of the 

st a t u t e  and a n  a s s o c i a t i o n  w i s h e s  to a m e n d  its i n s t ru m e n t s ,  

it h a s  a choice: it can a me n d  its i n s t r u m e n t s  u n d e r  the

p r e v i o u s  law if the a m e n d m e n t  w a s  m a d e  in a c c o r d a n c e  w i t h  the 

f o r m e r  law, a n d  that l a w w i l l  c o n t i n u e  to apply. H o w e v e r , 

there are a lot of e x c e l l e n t  p r o v i s i o n s  in the n e w  l a w  w h i c h  

old a s s o c i a t i o n s  w o u l d  l i k e  to b e  p a r t  o f . Thus, w h a t  it 

says is, if the a m e n d m e n t  is p e r m i t t e d  by this c h a p t e r  and 

not p e r m i t t e d  b y  law b e f o r e  the e f f e c t i v e  date of this Act, 

the a m e n d m e n t  w i l l  be m a d e  u n d e r  thi s  chapter. It i n d i c a t e s  

a l s o  that if a n  a m e n d m e n t  g r a n t s  a n y  p e r s o n  any right, p o w e r  

or p r i v i l e g e  p e r m i t t e d  by this c h a p te r ,  an y  o b l i g a t i o n  or 

l i a b i l i t y  w i l l  a l s o  a p p l y  to t his pers o n.  T h i s  p a r t i c u l a r l y  

f o c u s e s  at d e v e l o p e r s  b e c a u s e  this  A c t  p r o v i d e s  a w i d e  r ange 

of f l e x i b i l i t y  for d e v e l o p e r s  for d e v e l o p i n g  a n d c a r r y i n g  on 

their project. T h r e e  p r o j e c t s  in C o n n e c t i c u t  a r e  a m e n d i n g  

their d o c u m e n t s  to come u n d e r  the n e w  Act b e c a u s e  of its 

a d v a n t a g e s  to the d e v e l o p e r . H o w e v e r ,  if they do come u n d e r  

the n e w  Act, the d e v e l o p e r s  w o u l d  be l i a b l e  for the p u b l i c  

o f f e r i n g  s t a t e m e nt ,  for the w a r r a n t i e s  and the e s c r o w s  and 

the o t h e r  l i a b i l i t i e s  that the A c t  applies.

S e c t i o n  70, the a p p l i c a b i l i t y  to the n o n r e s i d e n t i a l  c o m m o n  

i n t e r e s t  c o m mu n i t y ,  w i t h  the e x c e p t i o n  of the u n i v e r s a l  

s e c t i on s ,  i n d i c a t e s  that the A c t  d o e s  not a p p l y  to the c o m m o n  

i n t e r e s t  c o m m u n i t y  w h e r e  all the u n i t s  are  r e s t r i c t e d  to 

n o n - r e s i d e n t i a l  use. P a r e n t h e t i c a l l y ,  in l o o k i n g  at your 

d e f i n i t i o n s ,  y o u ' l l  d i s c o v e r  that the w o r d  r e s i d e n t i a l  

in c l u d e s  the w o r d  r e c r e a t i o n a l .  T h i s  w o u l d  be u n d e r  d e f i n i­

tion 2.0(h) In the A c t  in S e c t i o n  990. R e s i d e n t i a l  i n c l u d e s  

r e c r e a t i o n a l  p u r po s e s ,  so if a c a m p g r o u n d ,  a mari n a,  a 

s t a b l e s  or som e  o t h e r  a c t i v i t y  w h i c h  w o u l d  b e  of a r e c r e a t­

ional n a t u r e  is b e i n g  c o n t e m p l a t e d  in the c o m m o n  inter es t  

c o m m u n i t y ,  then the full p a n o p l y  of p u b l i c  o f f e r i n g  s t a t e m e n t  

and p r o t e c t i o n s  mus t  apply, e v e n  t h o u g h  it is t e c h n i c a l l y  a 

n o n - r e s i d e n t i a l  p r o ject. T h e  p h i l o s o p h y  is that a r e c r e a­

tional p r o j e c t  r e q u i r e s  s i m i l a r  c o n s u m e r  p r o t e c t i o n s  as a 

residen: al p ro j e c t .  T h e  c h a p t e r  a p p l i e s  to c o m m u n i t i e s  

w h i c h  are m i x e d  use.



S e c t i o n  80 —  a p p l i c a b i l i t y  to ou t  of state c o m m o n  in t e r e s t  

c o m m u n i t i e s .  The c h a p t e r  doe s no t  a p p l y  to out of state 

c o m m o n  i n t e r e s t  c o m m u n i ti e s .  But the c o n s u m e r  p r o t e c t i o n  

p r o v i s i o n s  (that is, the r e q u i r e m e n t s  for  a p u b l i c  o f f e r i n g  

s t a t e m e n t )  are r e q u i r e d  w h e r e  the d i s p o s i t i o n  of a co m m o n 

i n t e r e s t  c o m m u n i t y  u ni t  is s ig n e d  in A l a s k a  b y  a person, 

u n l e s s  it is o t h e r w i s e  exempt.

N o w  A r t i c l e  2 —  n o w  that w e ' v e  gone t h r o u g h  the f u n d a­

m e n t a l s  of the a p p l i c a b i l i t y  p r o v i s i o n s .  A r t i c l e  2 c o v e r s  

the c r e ation, a l t e r a t i o n  or t e r m i n a t i o n  of c o m m o n  i n t e r e s t  

co m m u n i t i e s .  A r t i c l e  2 is p r i n c i p a l l y  the d e v e l o p e r  and the 

d e v e l o pe r s '  d r a f t s m a n ' s  a r t i c l e . It p r o v i d e s  for the t e c h n i­

cal p r o v i s i o n s  as to h o w  to c r e a t e  a c o m m o n  i n t e r e s t  c o m m u n­

ity. V e r y  simply, it is c r e a t e d  b y  a d e c l a r a t i o n .  Th e  

d e c l a r a t i o n  h a s  a f e w  m a n d a t o r y  i t e m s  in it. It is r e l a­

tiv e l y  easy to c re a t e  a c o m m o n  i n t e r e s t  c o m m u n i ty .  T h a t  is, 

if y o u  d e s c r i b e  the c o m m u n i t y  w i t h  u n i t s  and the o w n e r s h i p  of 

the u n i t  m a n d a t e s  the p a y m e n t  of m a i n t e n a n c e ,  i n s u r a n c e  or 

t a x e s  o n  p r o p e r t y  or the unit, y o u  h a v e  a c o m m o n  i n t e r e s t 

c o m m u n i t y .  A n d  the in st r u m e n t ,  h o w e v e r  de s i g n a t e d ,  w h i c h  

c r e a t e s  that o b l i g a t i o n  is the d e c l a r a t i o n .

A n o t h e r  el e m e n t  of A r t i c l e  2 w h i c h  is i m p o r t a n t  is tha t  it 

p r o v i d e s  b a n d a i d s  tor s l o p p y  d r a f t s m e n .  T h a t  is, if a 

d r a f t s m a n  c r e a t e d  a v e r y  sim p l e  d e c l a r a t i o n  and d i d n ' t  d e f i n e  

i tems s u c h  as the a c t i v i t i e s  of the a s s o c i a t i o n  or the b o u n d­

aries of the u nit —  a v e r y  i m p o r t a n t  i t e m  to a n  a s s o c i a t i o n  

c o u n c i l  (because m a i n t e n a n c e  b o u n d a r i e s  s e e m  to b e  a c o n t i n­

ua l  low level so u r c e  of i r r i ta t i o n )  —  the A c t  goes a h e a d  and 

w r i t e s  into the d e c l a r a t i o n  s t a t u t o r y  d e f i n i t i o n s .  T h e s e  may 

n o t  be the ideal answer, but at l east the y  are a n s w e r s  crd 

s e t t l e  a lot of dis p u te s .  A n d  p r o b a b l y  one of the r e a so n s  

for the l e n g t h  and c o m p l e x i t y  of the A c t  is m a n y  of these 

p r o v i s i o n s  w h i c h  s a y  "exc e p t  as p r o v i d e d  in the d e c l a r a t i o n "  

s u c h  as S e c t i o n  100. T h e s e  are the d e f i n i t i o n s .  So w h a t  

t hey ar e  d o i n g  is p r o v i d i n g  a n s w e r s  to h a r d  q u e s t i o n s  that 

the c o m m o n  c o m m u n i t y  a s s o c i a t i o n  i n s t i t u t i o n  h a s  b e e n  r a i s i n g  

w h e r e  a d r a f t s m a n  f o r g e t s  to p r o v i d e  t h e m  or w h e r e  the 

d r a f t s m a n  is indefi n it e .  A nd  t hose p a r t i c u l a r  p r o v i s i o n s  w e  

f ound to be v e r y  usef u l .

S e c t i o n  110 is on e  of the S e c t i o n  40 s e c t i o ns ,  and it 

p r o v i d e s  for a n u m b e r  of w h a t  T w o u l d  c al l  p r o p h y l a c t i c  

p r o v i s i o n s  s u p p o r t i n g  the v a l i d i t y  of the d ec l a r a t i o n s .  So 

o n l y  t hose lawy e r s  w h o  h a v e  l i s t e n e d  t i g h t l y  in the first 

y e a r  of la w sch o ol  k n o w  all the p r o b l e m s  a g a i n s t  the rule of 

p e r p e t u i t y ,  b ut  it does  i n d i c a t e  tha t  it d o e s n ' t  def e a t  a n y  

p r o v i s i o n s  of the d e c l a r a t i o n  —  y o u  d o n ' t  h a v e  to w o r r y  

a b o u t  it.

S e c t i o n  120, the d e s c r i p t i o n  of the units, p r o v i d e s  for a 

s h o r t h a n d  d e s c r i p t i o n .  It is a n o t h e r  on e  of the S e c t i o n  40



s e c t i o n s  that t^ill a l l o w  the e ase of c o n v e y a n c i n g  of common 

i n t e r e s t  c o m m u n i t y  u n i t s  a f t e r  the p a s s a g e  of the Act.

S e c t i o n  130, the c o n t e n t s  of the d e c l a r a t i o n .  T h e  b a s i c  

c o n t e n t s  of the d e c l a r a t i o n  are r e l a t i v e l y  s t r a i g h t  forward. 

P r o v i d e d  that the d e c l a r a t i o n  is f i l ed  w i t h  t hese p a r t i c u l a r  

e l e m e n t s  in it, it w i l l  c o n f o r m  to the s t at u t e .  E n o u g h  

i n f o r m a t i o n  w i l l  b e  g i v e n  fo r  t it l e  p u r p o s e s  in o r d e r  to 

c r e a t e  the c o m m o n  i n t e r e s t  commu n i t y .

S u b s e c t i o n s  8, 9 and 10 are p r o v i s i o n s  for d e v e l o p m e n t  

righ t s .  D e v e l o p m e n t  r i g h t s  are a ter m  c r e a t e d  by the U n i f o r m  

C o n d o m i n i u m  A c t  of 1980 and the U n i f o r m  P l a n n e d  C o m m u n i t y  Act 

of 1980 as w e l l  ( f ormerly c a l l e d  a d d i t i o n a l  w i t h d r a w a b l e  and 

s u b d i v i d a b l e  land u n d e r  the o r i g i n a l  U n i f o r m  C o n d o m i n i u m  Act) 

w h e r e b y  a d e v e l o p e r  or d e c l a r a n t  c a n  u n i l a t e r a l l y  a m en d  ".lie 

d e c l a r a t i o n  to c h a n g e  the c o m m u n i t y  in o r d e r  to cr e a t e  n e w  

u n i t s ,  add land, w i t h d r a w  .land or s u b d i v i d e  a u n i t  into u n it s  

in c o m m o n  e l e m e n t s.  T h e s e  p a r t i c u l a r  p o w e r s  ar e  e x t r e m e l y  

v a l u a b l e .  T h e y  ar e  e s s e n t i a l l y  a n e w  f o r m  of r e a l  p r op e r t y  

o w n e r s h i p  that ca n  be sold. As I h a v e  e x p l a i n e d ,  w e  hav e  a 

c l i e n t  w h o  ha s  c r e a t e d  55 c o n d o m i n i u m  u n i t s  on a p a r c e l  of 

lan d w h i c h  is z o n e d  for 150. He h a s  r e s e r v e d  the right to 

c r e a t e  an a d d i t i o n a l  95 c o n d o m i n i u m  u n i t s  on e m p t y  land 

w i t h i n  th e  project. T h o s e  r e s e r v e  r i g h t s  a r e  c a l l e d  d e v e l o p­

m e n t  rights. He h a s  s o l d  out his 55 u n i t s  for all inte n t s and 

p u r p o s e s ,  so t e c h n i c a l l y  the 55 u n i t s  t o g e t h e r  w i t h  their 

a s s i g n e d  i n t e r e s t  in the c o m m o n  e l e m e n t s ,  their v o t e  in the 

a s s o c i a t i o n  and e v e r y t h i n g  n e c e s s a r y  to ru n  the pr o j e c t ,  hav e  

b e e n  sold an d  a r e  gone, but the d e v e l o p m e n t  r i g h t s  unit 

re m a i n s .  He h a s  sold 25 d e v e l o p m e n t  r i g h t s  u n i t s  to a n o t h e r  

b u i l d e r  an d  is r e s e r v i n g  the b a l a n c e  in a bank, so to speak, 

s e c u r e d  by the m o r t g a g e  loan. .And h e  d o e s n ' t  c v n  a n y t h i n g  

that y o u  c a n  put y o u r  h a n d  on. It is a v e r y  i n t e r e s t i n g  

p h i l o s o p h y .  It g i v e s you some i d e a  of the s c o p e and f l e x i­

b i l i t y  of the Ac t  and o b v i o u s l y  some of the w i d e  r a n g i n g  

p o w e r s  that the A c t  p e r m i t s .

S e c t i o n  140 p e r m i t s  l e a s e h o l d  c o m m o n  i n t e r e s t  c o m m u n i t i e s .  

L i k e  the S e c t i o n  130, they h a v e  to be d i s c l o s e d ,  t here h a s  to 

b e  a s u f f i c i e n t  i n f o r m a t i o n  and t here ar e  som e  e l e m e n t s  of 

c o n s u m e r  p r o t e c t i o n :  if an i n d i v i d u a l  u n i t  o w n e r  m a k e s  t i m e l y  

p a y m e n t  on that u nit o w n e r ' s  s h a r e  of th e  rent, the l e a s e h o l d  

c a n n o t  be t e r m i n a t e d  and e v e r y b o d y  t h r o w n  out. H o w e v e r ,  it 

d o e s  p e r m i t  the d e v e l o p m e n t  of l e a s e h o l d  c o m m o n  i n t e r e s t  

c o m m u n i t i e s .

S e c t i o n  150, on Page 9, the a l l o c a t i o n  of a l l o c a t e d  i n t e r­

est. A l l o c a t e d  i n t e r e s t s  are a n e w  t e r m  c r e a t e d  b y  the 

C o m m o n  I n t e r e s t  O w n e r s h i p  Act. U n d e r  the C o n d o m i n i u m  Act, 

t h e r e  w a s  s o m e t h i n g  c a l l e d  a " p e r c e n t a g e  i n t e r e s t  in the 

c o m m o n  e l e m e n t s" .  W i t h  a p e r c e n t a g e  i n t e r e s t  in the c o m m o n  

e l e m e n t s ,  y o u  r e c e i v e d  a v o t e  an d  y o u  r e c e i v e d  a p r o p o r t i o n­

ate s h a r e  in the c o m m o n  e x p e n s e  l i a b i l i t y  a n d  they all h a d  to

V



e q u a l  the p e r c e n t a g e  i n t e r e s t  in the c o m m o n  e l e m e n t s .  T h e r e  

is no r e a l  r h y m e or r e a s o n  for d o i n g  that. W h a t  the A c t  d oes 

is a l l o w  t hese three i n t e r e s t s  to he a l l o c a t e d  d i f f e r e n t l y .  

H o w e ve r ,  the f r a c t i o n  or p e r c e n t a g e  i n t e r e s t  in the c o m m o n  

e l e m e n t s  for a c o n d o m i n i u m  ha s  n o  p r a c t i c a l  e f f e c t  u n d e r  the 

Ac t  and  is j u s t  there b e c a u s e  w a  c o m m o n  lav? l a w y e r s  l i k e  to 

t h i n k  that w h e n  there is a t e n a n c y  in c o m m o n  t h e r e  is a 

f r a c t i o n a l  i n t e r e s t  that is s p e l l e d  o u t  s o m e w h e r e .

In r e a l i t y ,  the p r a c t i c a l  i m p a c t s  of t h e  a l l o c a t e d  i n t e r e s t  

are i n  the p e r c e n t a g e  i n te r e s t  of c o m m o n  e x p e n s e s  and the 

p e r c e n t a g e  i n t e r e s t  in the v o t e s ,  a n d  it c a n  be a f r a c t i o n  or 

a p e r c e n t a g e .  T h e y  c a n  be d i f f e r e n t .  A n d  they c a n  b e  u n d e r  

any f o r m ul a ,  p r o v i d e d  the y  do n o t  d i s c r i m i n a t e  in f a v o r  of 

the u n i t s  o w n e d  by the d e c l a r a n t  or the a f f i l i a t e  of the 

d e c l a r a n t .  So, any r a t i o n a l  m e t h o d  of a l l o c a t i n g  the a l l o­

ca t e d  i n t e r e s t  w o u l d  b e  s p e l l e d  out in the d e c l a r a t i o n  and 

b a s e d  u p o n  the m a r k e t  and the d e s i r e s  and the k i n d  and 

q u a l i t y  of the u n i t s .

W h e t h e r  they a re  g a r ages, m a r i n a s ,  s t o r a g e ,  o f f i c e  units, 

p r o f e s s i o n a l  uni t s ,  p a r k i n g  s p a c e  un i t s ,  the a l l o c a t i o n  w o u l d  

d e s c r i b e  the f o r m u l a  w h i c h  is u s e d  to e s t a b l i s h  these a l l o­

ca t i o n s  and  w o u l d  d e s c r i b e ,  for the i n i t i a l  c r e a t e d  c o m m u n i­

ty, w h a t  the a l l o c a t e d  i n t e r e s t s  are fo r  the f i r s t  u n i t s  

b e i n g  c re ated. It is a g a i n  a v e r y  f l e x i b l e  a s p e c t  and it h a s  

a w e l l  t h o ug h t  out a p p r o a c h  to a p r o b l e m . And, t y p i c a l l y  in 

C o n n e c t i c u t ,  w h a t  w e  are d o i n g  is that w e ' r e  h a v i n g  an 

a l l o c a t e d  i n t e r e s t  i n  the c o m m o n  i n t e r e s t  in the e x p e n s e s  

w h i c h  is b a s e d  u p o n  the b u r d e n  that the p a r t i c u l a r  u n i t  

i m p o s e s  u p o n  the c o m m u n i t y  —  s o m e t i m e s  b a s e d  on  b e d r o o m s ,  

s o m e t i m e s  on. s q u a r e  footage, s o m e t i m e s  o n  the s q u a r e  f o o t a g e  

of roof, s o m e t i m e s  o n  the v a l u e  and s o m e t i m e s  o n  the am o u n t  

of s i d i n g  that is p u t  up. S o m e t i m e s ,  in m a n y  cases, we are 

d o i n g  it equal. In a l m o s t  e v e r y  case, the v o t i n g ,  h o w e v e r ,  

is o n  a one u n i t  one v o t e  b a s i s ,  but it c a n  b e  one p e r s o n  one 

v o t e  or a n y  o t h e r  m e t h o d  that is n o n  d i s c r i m i n a t o r y .

T h e r e  are a f e w  o t h e r  i n t e r e s t i n g  a l l o c a t i o n s  u n d e r  S e c t i o n  

150. T h e  d e c l a r a t i o n  c a n  p r o v i d e  that d i f f e r e n t  a l l o c a t i o n s  

ca n  b e  p r o v i d e d  to u n i t s  on  d i f f e r e n t  m a t t e r s .  In V i r g i n i a  

t h e r e  is one p r o j e c t  w h e r e  the t e n a n t s  h a v e  a p a r t i a l  v ote 

and the o c c u p a n t  ha s  a p a r t i a l  v o t e  a n d  if i t ' s  an o w n e r -  

o c c u p a n t  they h a v e  a w h o l e  vote. T h i s  b r i n g s  t e n a n t s  into 

the v o t i n g  of th e a f f a i r s  of the a s s o c i a t i o n  and that's 

p e r m i t t e d  u n d e r  the Ac t if s o m e b o d y  is so i n t e r e s t e d .  T h e n  

there are some gene r a l  p r o v i s i o n s  p r o h i b i t i n g  p a r t i t i o n  and, 

in the c o o p e r a t i v e ,  i n d i c a t i n g  that the o w n e r s h i p  i n te r e s t  

c a n ' t b e  m a d e  w i t h o u t  p o s s e s s o r y  i n t e r e s t  in the unit, so 

they ar e  n e v e r  separated.

S e c t i o n  160, the l i m i t e d  c o m m o n  e l e m e n t s ,  p e r m i t s  an 

a l l o c a t i o n  of s p e c i f i c  p o r t i o n s  of the c o m m o n  e l e m e n t s  to 

p e r s o n s  less t han all  the p e r s o n s  in the p r o j e c t ,  so it t akes



c a r e  of b a l c o n i e s  and o t h e r  e l e m e n t s  of that n a t u r e .  It is 

a l s o  p o s s i b l e  to a l l o c a t e  c o m m o n  e x p e n s e  l i a b i l i t i e s  b a s e d  

u p o n  c o m m o n  e l e m e n t s  b u r d e n s  so t here are a n u m b e r  of w a y s  

that c o m m o n  e l e m e n t  expe n s e  ca n  be a l l o c a t e d  b e s i d e s  b a s i c  

f r a c t i o n  w h i c h  is a r e s i d u a l  n u m b e r  u n d e r  the d e c l a r a t i o n .

P l a t s  an d  p l a n s  u n d e r  S e c t i o n  170 is a f a i r l y  c o m p l e x  

p r o v i s i o n .  W e ' v e  p r e p a r e d  c h e c k l i st s ,  w h i c h  B i l l  M c N a l l  has, 

g i v i n g  the s u r v e y o r s ,  e n g i n e e r s  and a r c h i t e c t s  i n s t r u c t i o n s  

as  to h o w  to p r e p a r e  the p l a t s  and h o w  to prepare, the plans. 

T e c h n i c a l l y ,  a p l a t  is a s u r v e y  w h i c h  w o u l d  b e  p r e p a r e d  b y  a 

s u r v e y o r ,  tha t  is a p i c t u r e  of the p r o p e r t y  as it e x i s t e d  at 

the t ime of the c r e a t i o n  of the f i r s t  u n i t s ,  a nd  the n  the 

tim e  of c r e a t i o n  of s u b s e q u e n t  units. A  p l a n  is a d r a w i n g  

s h o w i n g  w h a t  c o n t e m p l a t e d  u n i t s  ar e  g o i n g  to b e  l o o k i n g  like. 

A  p l a t  m a y  s h o w  the i n t e n d e d  l o c a t i o n s  an d  d i m e n s i o n s  of 

c o n t e m p l a t e d  i m p r o v e m e n t s ,  in w h i c h  cas e  that p a r t i c u l a r  

p r o v i s i o n  s h o u l d  p r o b a b l y  be don e  by a p l a n n e r .  A n y  c o n t e m­

pl a t e d  i m p r o v e m e n t s  m u s t  be l a b e l e d  w i t h  the w o r d s  "must be 

b u i l t "  or " n e e d  not be b u i l t " . On Page  13,. this is the first 

r e f e r e n c e  to t h o s e  v e ry ,  v e r y  i m p o r t a n t  c o n s u m e r  p r o t e c t i o n  

p r o v i s i o n s .  T h a t  is, w e  are m a k i n g  s t a t u t o r y  r e p r e s e n t a t i o n s  

to p u r c h a s e r s  and to a n y b o d y  w h o  c omes in c o n t a c t  w i t h  the 

p l a t s  and pl a ns ,  o v e r  w h a t  th e  d e v e l o p e r s  are c o m m i t t i n g  to 

a n d  w h a t  t hey n e e d  not b u i l d  and thus ar e  nor. c o m m i t t i n g  to. 

It is one of the e s s e n t i al d i s c l o s u r e s  of the A c t . In 

a d v e r t i s e m e n t ,  as y o u ' l l  d i s c o v e r  l a t e r  on, if s o m e t h i n g  is 

n o t  l a b e l e d  " n e e d  not be buil t " , it m u s t  be b u i l t  —  it 

b e c o m e s  an a f f i r m a t i v e  r e p r e s e n t a t i o n .

T h e  p l a n s  for the u n i t s  u n d e r  S u b s e c t i o n  D a r e  e s s e n t i a l l y  

f l o o r plans, w h i c h  w e  use d  to c all b u i l d i n g  p l a n s ,  w h e r e i n  

the d i m e n s i o n s  of the u n i t  a r e  s p e c i f i c a l l y  i d e n t i f i e d  and 

t h o s e p a r t i c u l a r  d i m e n s i o n s  ar e  lai d  ou t on the p l a n s  so that 

b o u n d a r i e s  of the units, w h i c h  are d e s c r i b e d  ir. the d e c l a r a­

tio n  by  n a r r a t i v e ,  are  n o w  s h o w n  in a p h y s i c a l ,  g r a p h i c  

m a n n e r .  T h e  r e q u i r e m e n t  of S u b s e c t i o n  (g), c e r t i f i c a t i o n  of 

the plan, m u s t  b e  m a d e  b y  an i n d e p e n d e n t  s u r v e y o r ,  a r c h i t e c t  

or  e n g i n e e r .  T h e  i n t e n t  of this is that the p a r t i c u l a r  

d i s c i p l i n e s  w h i c h  u n d e r t a k e  the p a r t i c u l a r  as p e c t s ,  w h e t h e r  

s u r v e y i n g ,  w h e t h e r  e n g i n e e r i n g  or w h e t h e r  a r c h i t e c t u r e ,  w o u l d  

h e  the o n e s  w h o  w o u l d  c e r t i f y  as to t heir o w n  p r o f e s s i o n a l  

d i s c i p l i n e .  A n d  in the case of a s u b d i v i s i o n  —  f o r  i n s t a n c e  

a c l u s t e r  s u b d i v i s i o n  w h e r e  a l l  y o u  h a v e  is the s u b d i v i s i o n  

map , u n i t s  c o n s i s t i n g  of h o u s e  lots and c o m m o n  e l e m e n t s  

p o s s i b l y  c o n s i s t i n g  of a w e l l  site or a p r i v a t e  r o a d  —  the 

e n t i r e  c e r t i f i c a t i o n  w o u l d  b e  m a d e  by a s u r v e y or .  H o w ev e r ,  

w h e r e  there is a r c h i t e c t u r e  and e n g i n e e r i n g  d a t a  a p pearing, 

t h e i r  d i s c i p l i n e s  m a y  r e q u i r e  that the e n g i n e e r  or a r c h i t e c t  

s i g n  it.

S e c t i o n  180 is the e x e r c i s e  of the d e v e l o p m e n t  r i g h t s  that 

I h a v e  d e s c r i b e d .  As  d e v e l o p e r s  u n i l a t e r a l l y  e x e r c i s e  their 

d e v e l o p m e n t  r i g h t s  (and it is i m p o r t a n t  to i n d i c a t e  that they 

c a n n o t  e x e r c i s e  a d e v e l o p m e n t  r i g h t  u n l e s s  t hey h a v e  r e s e r v e d



it in a d e c l a r a t i o u )  they p r e p a r e  and re c o r d  a m e n d m e n t s  to 

the d e c l a r a t i o n .  Thus, w h a t e v e r  the d e v e l o p m e n t  r ight was, 

they c r e a t e  u n i t s  or they w i t h d r a w  l and or t hey a d d  land. If 

they c r e a t e  units, the d e c l a r a n t  is the u n i t  o w n e r  a u t o m a t­

ic a l l y  of t ho s e  units. T h e  p r o c e s s  of e x e r c i s i n g  d e v e l o p m e n t  

r i g h t s  is u s u a l l y  u n d e r t a k e n  by a one or t w o  p a g e  a m e nd m e n t .

A  n e w  p l a t  or p l a n  is a p p r o p r i a t e  s h o w i n g  w h e r e  the n e w  

p r o p e r t y  is. It ca n  be d o n e  f a i r l y  q u i c k l y  and e a s i l y  w i t h  a 

f a i r l y  s i m p l e  a m e n d m e n t  p r o v i d e d  it h a s  b e e n  a d e q u a t e l y  

p r o t e c t e d  in the d o cuments.

If p r o p e r t y  is s u b j e c t  to d e v e l o p m e n t  r i g h t s  —  that is, if 

th e r e  is a p r o j e c t  w h e r e b y  a p o r t i o n  of the p r o p e r t y  w i l l  b e  

s u b j e c t  to the r i g h t  of the d e v e l o p e r  to add or c r e a t e  u n i t s  

(in m o s t  c a s e s  m o s t  of the p r o p e r t y  w h e n  it b e g i ns )  —  the 

d e v e l o p e r  is l i a b l e  f o r  a l l of tie e x p e n s e s  a l l o c a t e d  to the 

p r o p e r t y  s u b j e c t  to d e v e l o p m e n t  r ghts. T h u s  d e v e l o p e r s  m a y  

t e r m i n a t e  the r i g h t s  and w o u l d  p r o b a b l y  w a n t  to t e r m i n a t e  the 

r i g h t s  as s o o n  as they had u s e d  t h e m  up. A n d  it is to the 

i n t e r e s t  of the d e v e l o p e r  to t e r m i n a t e  the d e v e l o p m e n t  rig h t s  

as s o o n  as they are u s e d  b e c a u s e  of the o b l i g a t i o n  for 

m a i n t e n a n c e ,  tort l i a b i l i t y  and taxes on the d e v e l o p m e n t  

r i g h t s  land.

P a g e  15, on a l t e r a t i o n s  to the units: un i t  o w n e r s  m a y  in

fact hav e  a s p e c i f i c  p o w e r  to a l t e r  u n i t s  an d  m a y  u n d e r  Page 

16, u n d e r  S e c t i o n  200, r e l o c a t e  b o u n d a r i e s  b e t w e e n  units. I n  

S e c t i o n  120, if the d e c l a r a t i o n  p e r m i t s,  it m a y  b e  s u b d i v i d e d  

i nto two or m o r e  units. In the c o m m e r c i a l  co n t e x t ,  this is a 

v e r y  u s e f u l  pr o v i s i o n .  In C a l i f o r n i a  and C o n n e c t i c u t ,  p r i o r  

to the e x i s t e n c e  of the Act, w h e n  you h a d  a c o m m e r c i a l  or an 

o f f i c e  c o n d o m i n i u m  y o u  had  to d i v i d e  it up i n t o  l i t t l e  

m i n i - u n i t s  of one s q u a r e  foo t  a p i e c e  and t h e n  y o u  w o u l d  

a s s i g n  as m a n y  of t hese as w e r e  n e e d e d  to a g i v e n  o f f i c e  and 

then a l l o w  p e o p l e  to b u y  these u n i t s  b a c k  and forth. V e r y  

c u m b e r s o m e .  A n d  sure enough, s o m e b o d y  w o u l d  w a n t  six in c h es  

i n s t e a d  of a foot and thus they w o u l d  d i s c o v e r  t h e i r  d o c u­

me n t s  p r o h i b i t e d  it. S u b d i v i s i o n  m a k e s  it v e r y  easy.

S e c t i o n  220 is the e a s e m e n t  for e n c r o a c h m e n t s ,  i n d i c a t i n g  

that it is q ui t e  l i k e l y  tha t  the b u i l d i n g  w h e n  f i n i s h e d  w i l l  

not e x a c t l y  c o m p l y  w i t h  the plans. T h i s  p r o v i d e s  an c a s e m e n t  

for these m i n o r  e n c r o a c h m e n t s  that m a y  o c c u r  by v i r t u e  of 

c o n s t r u c t i o n ,  s i n k i n g  or s h i f t i n g  of a unit. T h e r e  is s till 

a r e q u i r e m e n t  to a d h e r e  to the plans.

T h e r e  a r e  c e r t a i n  p o w e r s  ( S e ction 230) u s e d  for s ales 

pur po s e s ,  that the d e c l a r a n t  ha s the r ight to m a i n t a i n  sales 

and m a n a g e m e n t  a n d  m o de l s .  T h e s e  are the only r i g h t s  that 

d e c l a r a n t s  can  r e s e r v e  that d i s c r i m i n a t e  in t h e i r  favor.

T h e y  are, for all i n t e n t s  and pur p o se s ,  e s s e n t i a l l y  a p p r o­

pr i a t e  for the d e c l ar a n t .



S e c t i o n  240, the e a s e m e n t  rights, are o t h e r  s p e c i a l  d e c l a r­

ant r i g h t s  for u s e  of the e a s e m e n t s  for the pro p e r ty .

S e c t i o n  250 p r o v i d e s  f o r  a m e n d m e n t  p r o c e s s  w h i c h  is u n i­

form. T h e r e  h a v e  b e e n  a n u m b e r  of d e c l a r a t i o n s  w h i c h  h a v e  

b e e n  c r e a t e d  m e r e l y  by r e f e r e n c e  to a m a s t e r  d e e d  r e q u i r i n g  

100 p e rc e n t  to amend, w h i c h  w e  cal l  the b u l l e t  p r o o f  p r o j e c t.  

C o n d i t i o n s  do change, b u t  a n  a m e n d m e n t  is n e c e s s a r y .  T h e y ' r e  

d e t a i l e d  as to h o w  the a m e n d m e n t  is d o n e  in S e c t i o n  250.

S e c t i o n  260 is term i n a ti o n .  T h e r e  is a s u b s t a n t i a l  p r o v­

isi o n  o n  t e r m i n a t i o n  in S e c t i o n  260. S u f f i c e  it to say 

v i r t u a l l y  all  the p e r m u t a t i o n s  and c o m b i n a t i o n s  of t e r m i­

na t i o n  are d e s c r i b e d  in g r ea t  d e t a i l  —  as to h o w  they are 

v o t e d  in b y  an 80 p e r c e n t  v ote, h o w  the p r o c e e d s  are w h a c k e d  

up, h o w  the y  are r e - s u b m i t t e d  and w h a t  h a p p e n s  to s u b o r d i n a t e  

l i e n o rs  a n d  w i t h  a d e q u a t e  p r o t e c t i o n  for a n y kin d  of s e c u r e d  

le n de r  involved.

W h i c h  b r i n g s  us u p  to S e c t i o n  270, the ri g h ts  of the 

s e c u r ed  lender.

T his is b a s i c a l l y  w h a t  the r i g h t s  of the s e c u re d  l e n d e r  are 

not. H o w e v e r ,  it doe s p e r mi t ,  as the old s t a t u t e s  d i d  no t  in 

m a n y  st a te s  perm i t ,  that t here b e  a c o n d i t i o n  that a s p e c i­

fied p e r c e n t a g e  of those h o l d i n g  s e c u r i t y  i n t e r e s t  a p p r o v e  

c e r t a i n  a c t i o n s  of the uni t  owners. But tlicv cannot d e n y  or 

d e l e g a t e  c o n t r o l  of the a d m i n i s t r a t i v e  a f f a i r s  or p r e v e n t  the 

e x e c u t i v e  b o a r d  f r o m  s e t t l i n g  l i t i g a t i o n  or p r e v e n t  an 

i n s u r a n c e  t r u s t e e f r o m  r e c e i v i n g  or d i s t r i b u t i n g  i n s u r a n c e  

pro ce e d s .

In m a n y  cases, y o u ' l l  r ead the old  s t a t u t e s  and y o u ' l l  

d i s c o v e r  for i n s t a n c e  that the a m e n d m e n t  p r o c e s s  m u s t  o c c u r  

b y  the v o t e  of (x) p e rcent, 70 percent, or w h a t e v e r  of the 

uni t owTters. Y o u ' l l  t hen d i s c o v e r  that the l e n de r s  ar e  not 

m e n t i o n e d .  T h e r e  is a l ik e l y  p o s s i b i l i t y  that by not m e n­

tioning them, they are left out. T h u s  if the unit o w ne r s  go 

a h e a d  an d  do it w i t h o u t  the l e n d e r s’ co n s e n t  the lend e r s  m a y  

not h a v e  the a b i l i t y  to oiject. T h e  lend e r s  are c o n c e r n e d  

a b o u t  this. T h i s  g i v e s  s e c u r e d  l e nd e r s  some a d d i t i o n a l  

n r o t e c t i o n .

T h e  Act itself, as v/e h a v e  d es c r i b e d ,  g i v e s  things to 

pe o p l e  that they need. It takes a w a y  t h irigs as w e l l  and it

r e p r e s e n t s  a c o m p r o m i s e  in the d r a f t i n g  b e c a u s e  of the l a r g e  

n u m b e r  of i n t e r e s t  that w e r e  i n v olved: lenders, de v e l o p e r s ,  

a s s o c i a t i o n s ,  c o n s u m e r s  and f o l ks  of this nature.

S e c t i o n  280, m a s t e r  a s s o c i a t i o n s ,  p e r m i t s  the d e l e g a t i o n  of 

c e r t a i n  p o w e r s  fr o m  a s u b - a s s o c i a t i o n  to a m a s t e r  a s s o c­

iation. Now, u n d e r  the old act, in o r d e r  to get f l e x i b i l i t y ,  

m a n y  d e v e l o p e r s  c r e a t e d  a chain of i n d e p e n d e n t  c o n d o m i n i u m s ,  

a l l  g o v e r n e d  b y  a m a s t e r  a s s o c i a t i o n  and there w a s  s i mp l y  no



a u t h o r i t y  to d e l e g a t e  the b o a r d  of d i r e c t o r s  p o w e r s  to the 

m a s t e r  a s s o c i a t i o n .  T h i s  c u re s  that.

S e c t i o n  290, m e r g e r  or c o n s o l i d a t i o n ,  is one of the S e c t i o n  

40 s e c t i o n s  a p p l i c a b l e  to ol d  as w e l l  as n e w  c o n d o m i n i u m s  and 

a l l o w s  the m e r g e r  or c o n s o l i d a t i o n  of c o m m o n  i n t e r e s t  c o m m u n i­

ties. In m a n y  c a se s  w h e r e  y o u  h a v e  a m u l t i - p h a s e  p r o j e c t  of 

m u l t i p l e  c o n d o m i n i u m s ,  the a b i l i t y  to merg'i t hem all, ev e n  in 

the old concept, is v e r y  useful.

S e c t i o n  310 is the first s e c t i o n  of A r t i c l e  3, m a n a g e m e n t .  

W e ' v e  g one t h r o u g h  n o w  w h a t  I c a l l  the de v e l op e r s '  art i c l e s ,  

the c r eation, a l t e r a t i o n  and t e r m i n a t i o n  —  the develo p e r s '  

a n d  lawyers' article. W e  n o w  go to the d a y  to d a y  m a n a g e­

ment. T h i s  is a n  a r e a  w h e r e  e v e n  the m o s t  s o p h i s t i c a t e d  

states, u n t i l  the p a s s a g e  of the U n i f o r m  C o n d o m i n i u m  Act, had 

v i r t u a l l y  no law. T h e y  w e r e  g i v i n g  the a s s o c i a t i o n s  v i r t u­

all y  no p o w e r s  and no s p e c i f i c  r e m e d i e s  f o r  the a c t i v i t i e s  

that the a s s o c i a t i o n  ha d  to u n d e r t a k e  in o r d e r  to f u l f i l l  its 

g o v e r n a n c e  r e s p o n s i b i l i t i e s .  A r t i c l e  3 is p r o b a b l y  one of 

the a r t i c l e s  that is m o s t  u s e f u l  as far as the o n g o i n g  

o p e r a t i o n  of the a s s o c i a t i o n s  is c o n c e r n e d .

It p r o v i d e s  that an a s s o c i a t i o n  m u s t  be o r g a n i z e d  no l a t e r  

t h a n  the date on w h i c h  the f irst u n i t  is c o n veyed. T h e r e  

h a v e  b e e n  p r o j e c t s  w h e r e  the d e v e l o p e r  w i l l  c o n v e y  the u nit 

a n d  o r g a n i z e  the a s s o c i a t i o n  at a later date and find that 

all the fi nancing, c o v e n a n t  powers, the r e s p o n s i b i l i t i e s  and 

r ights, the a c c o u n t a b i l i t y  a n d  e v e r y t h i n g  is all m u d d l e d  up. 

T h i s  m a k e s  it v e r y  c l e a r  to o r g a n i z e  first.

S e c t i o n  320 is p a r t i a l l y  —  thro u g h S e c t i o n  6 an d  f r o m  11 

o n  —  a S e c t i o n  40 section. It s p e c i f i c a l l y  gr a n t s  to the 

un i t  o w n e r s  a s s o c i a t i o n  a n u m b e r  of p o w e r s  w h i c h  the a s s o c i­

at i o n  r e a l l y  doe s  need. M a n y  of them w e r e  g r a n t e d  by the 

n o n - s t o c k  or s t o c k  c o r p o r a t i o n  laws, if the d e v e l o p e r  for 

t h e m  w a s  u n d e r  the s t o c k  or n o n - s t o c k  c o r p o r a t i o n  law. M a n y  

w e r e  not. T h e r e  a re  alw a y s q u e s t i o n s  w h e t h e r  or not the 

a s s o c i a t i o n  c o u l d  a d e q u a t e l y  r e p r e s e n t  u n i t  o w n e r s  as a 

class, w h e t h e r  it could go into l i t i g a t i o n  on m a t t e r s  of 

c o m m o n  int e r es t ,  c o n t r a c t i n g  p o w e r s,  r e g u l a t o r y  powe r s ,  the 

a c c u i r i n g  of r e a l  es t a t e  and p e r s o n a l  p r o p e r t y  and all of 

these o t h e r  p o w e r s  w h i c h  w e r e  not in the o r i g i n a l  s t a t u t e s  

an d  in m a n y  c a s e s  w e r e  left to q u estion. S e c t i o n  320 g i v e s 

the a s s o c i a t i o n  this p o we r  and is a v e r y  i m p o r t a n t  one to 

r e c o m m e n d  to you.

S e c t i o n  330, e x e c u t i v e  b o a r d  m e m b e r s  and o f f i c e r s ,  b a s i c­

al l y  g ive s  the e x e c u t i v e  b o a r d  v i r t u a l l y  the carte b l a n c h e  to 

run the a s s o c i a t i o n  ex c e p t  as o t h e r w i s e  limit e d  in the 

d e c l a r a t i o n .  T h u s  the e x e c u t i v e  b o a r d  is g i v e n v i r t u a l l y  all 

the p o w e r s  to run the a s s o c i a t i o n  e x c e p t  to a m e n d  the d o c u­

me n t s  and to e lect t h em s e l v e s .  A n d  then the d e c l a r a t i o n  can  

d i v i d e  the p o w e r s  a p p r o p r i a t e l y  b e t w e e n  the e x e c u t i v e  b o a r d



and the a s s o c i a t i o n ,  d e p e n d i n g  u p o n  the siz e  an d  s t y l e  of the 

a s s o c i a t i o n .

S e c t i o n  340, t r a n s f e r  of a s s o c i a t i o n  control. The t e r m i­

na t i o n  of d e c l a r a n t  c o n t r o l  is a w o r d  o f  art. T h i s  is not in 

the U n i f o r m  Act. It is s o m e t h i n g  w e  h i g h l y  r e c o m m e n d . 

C o n n e c t i c u t  has a s i m i l a r  p r o v i s i o n .  It is a d o p t e d  f r o m  the 

F l o r i d a  st a t u t e  and it d o e s  gi v e  a list of i t e m s  that the 

d e c l a r a n t  m u s t  t r a n s f e r  to the u n i t  o w n e r s  at the time they 

r e l i n q u i s h  c o n trol. T h e  c o n t r o l  is r e l i n q u i s h e d  u n d e r  the 

p o w e r s  —  S e c t i o n  (e) on P a g e  31, w h i c h  i n d i c a t e s  that not 

l a t e r  than 60 day s  a f t e r  c o n v e y a n c e  of 25 p er c e n t ,  one 

q u a r t e r  of the m e m b e r s  of the e x e c u t i v e  b o a r d  m u s t  be e l e c t e d  

b y  u n i t  owners. A f t e r  c o n v e y a n c e  of 50 p e r c e n t  of the u n i t s  

that m a y  be  created, n o t  l e s s  t h a n  on e  third m u s t  be e l e c t e d  

b y  u n i t  owners. T h e n  u n d e r  S e c t i o n  ( d ) , 60 d a y s  a f t e r  

c o n v e y a n c e  of 75 p e r c e n t  of the un i t s , or two y e a r s  a f t e r  

d e c l a r a n t s  h a v e  c e a s e d  to o f f e r  u n i t s  for sale, or two y e a r s  

a f t e r  the r ight to a d d  u n i t s  w a s  e x e r c i s e d ,  the d e c l a r a n t  

m us t  call  a m e e t i n g  a n d  the u n i t  o w n e r s  m a y  e lect the m e m b e r s  

of the board. I n t e r e s t i n g l y  enou g h ,  the d e c l a r a n t  can v o t e  

at that m e e t i n g  bu t  c a n n o t  v o t e  at the e a r l i e r  p r o v i s i o n s .

But the t e r m i n a t i o n  of the d e v e l o p e r  d e c l a r a n t  c o n t r o l  is a 

t e r m  that is a c t u a l l y  d e f i n e d  i n  S e c t i o n  330, s u b p a r a g r a p h  

( d ) , and at that point, the n  the d e v e l o p e r  or d e c l a r a n t  m u s t  

t r a n s f e r  a list of essential, i t e m s  to a l l o w  the a s s o c i a t i o n  

to o p e r a t e  in a m e a n i n g f u l  m a n n e r ,  i n c l u d i n g  f i n a n c i a l  

s t a t e m e n t s  and the s o u r c e  d o c u m e n t s  f o r  the f i n a n c i a l  s t a t e m e n t s  

from the b e g i n n i n g  of the i n c o r p o r a t i o n  of the c o m m o n  i n t e r e s t  

c o m m u n i t y .

T h i s  p a r t i c u l a r  p r o v i s i o n  has c r e a t e d  a lot of h e a t  and 

light b e c a u s e  of the fact that d e v e l o p e r s  h a v e  b e e n  o p e r a t i n g  

u n d e r  the c o n c e p t  of f o r m  and  forget. T h e n  al l  of a su d d e n  

c o n t r o l  g e t s  t r a n s f e r r e d  an d  the d e v e l o p e r  f o r  the f i rs t  time 

in y e a r s  b r i n g s  out the b o o k s  of the a s s o c i a t i o n  and t r i e s  to 

f i g u r e  out w h a t  he w a s  s u p p o s e d  to h a v e  b e e n  doing. N o w  it 

m a k e s  it v e r y  c l e a r  f r o m  the b e g i n n i n g  that the d e v e l o p e r  

w i l l  have a t r a n s i t i o n  p r o c e s s  that is r e a s o n a b l e .  He can 

p r e p a r e  for it in an o r d e r l y  m a n n e r .  T h i s  is not a S e c t i o n  

40 s e ct i o n ,  so it a p p l i e s  o n l y  to t h o s e  p r o j e c t s  d e c l a r e d  

a f t e r  its e f f e c t i v e  d a t e  an d t h e y ' l l  still h a v e  to m u d d l e  

a l o n g  w i t h  the ol d  ones. It' s p r o b a b l y  the only w a y  it ca n  

be done.

S e c t i o n  350, the t r a n s f e r  of d e c l a r a n t  r i g h t s ,  p e r m i t s  a 

d e c l a r a n t  e s s e n t i a l l y  to a s s i g n  o r  t r a n s f e r  the d e c l a r a n t  

r i g h t s  to a s u c c e s s o r  w h o  n e e d  n o t  b e  the d e c l a r a n t .  T h a t  is 

he p u t s  the d e c l a r a n t s  r i g h t s  i nto d e e p  freeze. The s u c­

cessor, w h o  m o r e  l i k e l y  th a n  not is a f o r e c l o s i n g  m o r t g a g e  

lender, c a n  kee p  the d e c l a r a n t  r i g h t s  in d e e p  f r e e z e  w i t h o u t  

b e i n g  ta r r e d  w i t h  the l i a b i l i t i e s  of the d e c l a r a n t  u n t i l  they 

b r i n g  a s u c c e s s o r  on line, thaw the d e c l a r a n t  r i g h t s  o ut  and 

give the m  to a s u c c e s s o r .  S u c c e s s o r s  the n  h a v e  the full



p o w e r s  of e x e r c i s i n g  s p e c i a l  d e v e l o p m e n t  r i g h t s  and things of 

tha t n a t u r e  —  at w h i c h  time t h e y  a s s u m e  a l l  the l i a b i l i t i e s .

S e c t i o n  360 t e r m i n a t e s  c o n t r a c t s  and le a s e s of the d e c l a r­

ant and its a f f i l i a t e  w h e r e  the a s s o c i a t i o n  v o t e s  a f t e r  the 

t e r m i n a t i o n  of the d e c l a r a n t  c o n t r ol ,  b u t  not less than 

n i n e t y  d a y s  after. T h i s  w o u l d  o b v i a t e  the p o s s i b i l i t y  of 

l o n g - t e r m  m a n a g e m e n t  c o n t r a c t s  b e t w e e n  d e v e l o p e r  and hi s 

r e l a t i v e s  and f r i ends, l o n g  t e r m  M u z a k  c o n t r a c t s  w h e r e  the 

d e v e l o p e r ' s  o n l y  li a b l e to c h a n g e  the c a s s e t t e  once a m o n t h  

and r e c e i v e s  $ 1 0 0 0  p e r  m o n t h  fo r the' p u r p o s e .  T h i s  p a r t i­

cu l a r  p r o v i s i o n  al l o w s  that k i n d  of c o n t r a c t  to be t e r­

m i n a t e d  .

T h e  b y - l a w s  are a f a i r l y  s h o r t  d o c u m e n t  u n d e r  S e c t i o n  370. 

It p r o v i d e s  for a m i n i m u m  n u m b e r  of c o r p o r a t e  p i e c e s  of 

i n f o r m a t i o n  w h i c h  w e  w o u l d  m o s t  l i k e l y  find in a c o r p o r a t e  

set of b y - l a w s .  I n t e r e s t i n g l y  enough, the b y - l a w s  c a n  be 

a m e n d e d  an y w a y  that the d e c l a r a n t  s a y s  they are. In the 

m o d e l  f o r m s  w e  h a v e  o p t e d  to i n d i c a t e  t hat the b y - l a w s  can be 

a m e n d e d  b y  the a s s o c i a t i o n  e x e c u t i v e  b o a r d  u p o n  noti c e ,  

co m m e n t  a nd  a v o t e  of a l a r g e r  t h a n  the n o r m a l  m a j o r i t y  of 

e x e c u t i v e  b o a r d  m e m b e r s .  T h u s  it m e a n s  a n y t h i n g  of p e r m a n e n t  

n a t u r e  a p p e a r s  in the d e c l a r a t i o n .  T h e  b y - l a w s  are g e n e r a l l y  

a d a y  to day o p e r a t i n g  c h a r t of the pr o j e c t .  A n d  u n l i k e  the 

f o r m e r  Act, the y  n e e d  not be r e c o r d e d .

T h e  S e c t i o n  380 is a v e r y  b a s i c  s e c t i o n  i n d i c a t i n g  that the 

a s s o c i a t i o n  is r e s p o n s i b l e  for the c o m m o n  ele m e n t s . It goe s  

int o som e  detail, w i t h  the e x c e p t i o n  as I e x p l a i n e d  b e f o r e ,  

that the d e c l a r a n t  is liab l e  f o r the e x p e n s e s  in c o n n e c t i o n  

w i t h  r e a l  e s t a t e  s u b j e c t  to d e v e l o p m e n t  rights. T h e r e  is a 

m e e t i n g .  T h e r e  is a r.ew p r o v i s i o n  in this p a r t i c u l a r  Act 

w h i c h  is s o m e w h a t  s u r p r i s i n g  to a s s o c i a t i o n s  that the a s s o c i­

a t i o n  m u s t  h a v e  a m e e t i n g  once a y ear. T h i s  is e v e n  d u r i n g  

the p e r i o d  of d e c l a r a n t  control.

In a d d i t i o n ,  there is a p r o v i s i o n  f o r  b u d g e t a r y  p r o v i s i o n s .  

Th e  b u d g e t  m u s t  be s u b m i t t e d  to the m e e t i n g .  By a p e r c e n t a g e  

a p p e a r i n g  in the d o c u m e n t s ,  the a s s o c i a t i o n  c a n  p r o v i d e  fo r  a 

v e t o  to unit o w n e r s  for the b u d g e t .  So, e v e n  d u r i n g  the 

p e r i o d  of d e c l a r a n t  c o n t r o l  t h e r e  h a o  to b e  an a n n u a l  m e e t­

ing. A n  i n t e r e s t i n g  issue.

U n d e r  q u o r um s ,  there is an a u t o m a t i c  q u o r u m  of 20 p e r c e n t  if 

the b y - l a w s  are si l e nt  but, l i k e w i s e , the b y - l a w s  c a n  p r o v i d e  

a l a r g e r  p e r c e n t a g e  b y  quor u m ,  and the e x e c u t i v e  b o a r d  is 50 

p e r c e n t .  It is p o s s i b l e ,  and in C o n n e c t i c u t ,  u n d e r  our 

q u o r u m  p r o v i s i o n s ,  w e  p r o v i d e  in ou s t a n d a r d  b y - l a w s  that a 

q u o r u m  c o n s i s t s  of the p e r s o n  p r e s e n t ,  p r o v i d e d  that there 

h a s  b e e n  full n o t i c e  to the u n i t  owne rs .  B e c a u s e  we h a v e  

f ound in m a n y  cases the e s t a b l i s h m e n t  of a q u o r u m  p a r t i­

c u l a r l y  in a c o n d o m i n i u m  s u c h  as a m a r i n a  or a r e c r e a t i o n a l



f a c i l i t y  is q u i t e  d i f f i c u l t  to obta i n ,  e v e n  the s ma l l  p e r c e n t­

age of 10 p e r c e n t .

S e c t i o n  410, tort c o n t r a c t  l i a b i l i t y ,  is e s s e n t i a l l y  a 

l i m i t a t i o n  of l i a b i l i t y  on u n i t  owners. It is a S e c t i o n  40 

s e c t i o n ,  a p p l i c a b l e  to old p r o j e c t s  an d  is v e r y  useful.

S e c t i o n  43 0  is s o m e t h i n g  t h a t ' s  b r a n d  new. It's a w h o l e  

n e w  i d e a  in a c o n d o m i n i u m  an d  it's v e r y  rar e  in a p l a n n e d  

c o m m u n i t y .  It p e r m i t s  p o r t i o n s  of the c o m m o n  e l em e n t s  to be 

c o n v e y e d  or s u b j e c t e d  to a s e c u r i t y  i n t e r e s t  b y  a v o t e  of 80 

p e r c e n t  of the v o t e s  of the a s s o c i a t i o n .  (This p a r e n t h e t i c­

al l y  is the same n u m b e r  that w e  w o u l d  r e q u i r e  to t e r m i n a t e  

the c o m m o n  i n t e r e s t  c o m m u n i t y . )  It allows, for i ns tance, the 

c l u b h o u s e  or the w e l l  or the s e v e r  p l a n t  to b e  s e c u r e d  b y  a 

s e c u r i t y  i n t e r e s t  w i t h  an a g r e e m e n t  to the p a r t i c u l a r  en t i t y  

l o a n i n g  the m o n e y  and a l l o w s  a p a r t i a l  sale. O b v i o u s l y  

t h a t ' s  one of t h o s e  a m e n d m e n t s  that l e n d e r s  w o u l d  w a n t  to 

h a v e  a v o i c e  in and they c a n  u n d e r  the s t atute. I t ' s  a v e r y  

u s e f u l  tech n iq u e .  It's not b een u s e d  y e t  in C o n n e c t i c u t  that 

I k n o w  of b e c a u s e  the g e n e r a l  p o w e r  to a s s i g n  the i n t e r e s t  of 

the a s s o c i a t i o n  in the c o m m o n  a s s e s s m e n t s  is a l l o w i n g  che 

a s s o c i a t i o n  to g i v e  a w i d e  v a r i e t y  of c r e d i t  and the c o l l a t e r a l  

a s s i g n m e n t  of a s s e s s m e n t  i n c o m e  n o w  a l l o w s  a n  a s s o c i a t i o n  to 

p r o v i d e  f o r  credit. M o s t  of t h e m  are t a k i n g  t heir l oans out 

u s i n g  a c y c l e  of a s s e s s m e n t  i n c o m e  r a t h e r  t h a n  se c u r i t y  of 

i n t e r e s t  o n  the c o m m o n  e le ments.

S e c t i o n  4 4 0  is an i n s u r a n c e  —  m o r e  of a h o u s e k e e p i n g  i t e m  

—  an d it p r o v i d e s  for the k i n d  of i n s u r a n c e  an a s s o c i a t i o n  

s h o u l d  m a i n t a i n .  T h e r e ' s  a d i c h o t o m y  in here. Th a t  is, a 

c o m m o n  i n t e r e s t  c o m m u n i t y  w i t h  h o r i z o n t a l  b o u n d a r i e s  (i.e. 

f l o o r s  and ce i l i n g s)  m u s t  p r o v i d e  i n s u r a n c e  c o v e r i n g  the 

e n t i r e  c o m m o n  i n t e r e s t  c o m m u n i t y  i n c l u d i n g  a l l  b u i l d i n g s  and 

i m p r o v e m e n t s  i n c l u d i n g  those w i t h i n  the units. If it d o e s  

n o t  h a v e  h o r i z o n t a l  b o u n d a r i e s ,  that is, if it is s o m e t h i n g  

lik e a h o u s e  lot w h e r e  the b o u n d a r i e s  e x t e n d  f r o m  the c e n t e r  

of the e a r t h  and the h e a v e n s ,  b l a n k e t  i n s u r a n c e  is optional.

It d o e s n ' t  m a t t e r  w h e t h e r  it is a c o n d o m i n i u m  or p l a n n e d  

c o m m u n i t y  or coop, these r u le s  a p p l y  a c r o s s  the board.

S e c t i o n  450, on s u r p l u s  funds. T h e y  ar e  b a s i c a l l y  divided, 

of cour s e ,  into c o m m o n  e x p e n s e  l i ab i l i t i e s .

S e c t i o n  4 6 0  is the a s s e s s m e n t  f o r  c o m m o n  i n t e r e st s ,  w i t h  

p a r t i c u l a r  p r o v i s i o n s  for r e a l l o c a t i o n s  of c o m m o n  e x p e n s e s  in 

a c c o r d a n c e  w i t h  s p e c i f i c  b u r d e n s  that ar e  i m p o s e d  —  s uch as 

j u d g m e n t s  o r  a s s e s s m e n t s  —  or s p e c i f i c  s e rv i c e s  that are 

p r o v i d e d  by a u n i t  owners. I n t e r e s t i n g l y  enough, all of 

t h e s e  are c o m m o n  e x p e n s e  a s s e s s m e n t s ,  a l l  of t h e m  are l i en -  

a b l e ,  all of t h e m  are c o l l e c t i b l e  u n d e r  the s t a t u t o r y  lien.

It is a v e r y  u s e f u l  e l e m e n t  b e c a u s e  in m a n y  c ases they ar e  

n o t  p r o p o r t i o n a t e  to p e r c e n t a g e  i n t e r e s t  in the c o m m o n  

e l e m e n t s  as they w e r e  i n  the c o n d o m i n i u m .



U n d e r  S e c t i o n  470, the l i e n  for a s s e s s m e n t s .  T h i s  is a 

v e r y  p o w e r f u l  r e m e d y  i n d i c a t i n g  the l i e n  is p e r f e c t e d  at the 

time of the f i l i n g  of the d e c l a r a t i o n .  T h i s  is a S e c t i o n  40 

s e c tion. It a p p l i e s  to old c o m m u n i t i e s  as w e l l  as n e w  

c o m m u n i t i e s .  It a l s o  p r o v i d e s  that the lie n  is s u p e r i o r  to 

the l i e n  of f i r s t  m o r t g a g e  i n t e r e s t s  to the e x t e n t  of six 

m o n t h s  of a s s e s s m e n t s  that w o u l d  h a v e  b e c o m e  d u e  p r i o r  to the 

i n s t i t u t i o n  of a c t i o n s  that w o u l d  f o r c e  the lien.

T h i s  s u p e r  l i e n  is n o w  the l a w  in m o s t  of the st a t e s that 

h a v e  p a s s e d  the U n i f o r m  C o n d o m i n i u m  Act. It is a c c e p t a b l e  to 

the F a n n i e  Mae, F r e d d i e  M a c  a n d  the F H A . A l l  of t h e m  r e c o g­

niz e  that the i n s t i t u t i o n a l  p o w e r s  to c o l l e c t  a f e w  m o n t h s  of 

a s s e s s m e n t s  that are th e r e  a n d  k e e p  the f i n a n c i a l  v i a bi l i t y  

of the a s s o c i a t i o n  a b o v e  w a t e r  is m o r e  i m p o r t a n t  t h a n  p e r­

haps, as I say, j u s t  a f e w  m o n t h s  or s i x  m o n t h s  of a s s e s s­

m e n t s  w h i c h  m i g h t  be a h e a d  of the f i r s t  m o r t g a g e  loans. It 

o b v i o u s l y  has f a c i l i t a t e d  c o l l e c t i o n  of liens b e c a u s e  the 

l e n d e r  is i n t e r e s t e d  in those p a y m e n t s ,  as is the i n d i v i d u a l  

u n i t  owner.

T h e  p r o c e d u r e  for c o l l e c t i o n  and f o r e c l o s u r e  I ' l l  ski m  o ver 

b e c a u s e  it is r e l a t i v e l y  techn i c a l.  S u f f i c e  it to say that 

t h e r e is n o  l o n g e r  a n e c e s s i t y  to f i l e  a n o t i c e  of lien. T h e  

l i e n  e x i s t s  by v i r t u e  of the d e c l a r a t i o n .  U p o n  c o m m e n c e m e n t  

of f o r e c l o s u r e  a n d  the a p p r o p r i a t e  r e m e d i e s , the l ien c a n  be 

u n d e r t a k e n .

S e c t i o n  480 is the d i v i s i o n s  of v a r i o u s  k i n d s  of a t t a c h­

ments, m e c h a n i c s  lier.s and i t e m s  of th a t  nature, j u d g m e n t s  

l i e n s  and h o w  it is u n d e r t a k e n .

S e c t i o n  490 is a n o t h e r  S e c t i o n  40 s ec tion, on a s s o c i a t i o n  

r e c ords. It is v e r y  simple. T h e y  are r e q u i r e d  to keep 

f i n a n c i a l  r e c o r d s  s u f f i c i e n t  for the a s s o c i a t i o n  to p r o v i d e  

r e s a l e  c e r t i f i c a t e .  In A l a s k a  y o u  h a v e  a d d e d  w h a t  1 t h i n k  is

a n  e x c e l l e n t  p r o v i s i o n .  It p r o v i d e s  that the p r o f e s s i o n a l  

m a n a g e r  or m a r a g i n g  a g e n t  or o t h e r  p e r s o n  w i t h  w h o m  the 

a s s o c i a t i o n  has c o n t r a c t e d  f o r  s e r v i c e s  m u s t  r e t u r n  all

a s s o c i a t i o n  r e c o r d s  w i t h i n  fiv e  d a y s  of t e r m i n a t i o n  of 

c o n t r a c t . B e c a u s e  of the r e s p o n s i b i l i t y  of an a s s o c i a t i o n  to 

p r o v i d e  a r e s a l e  s t a t e m e n t  w i t h i n  ten days, they o b v i o u s l y  

n e e d  the records. If th e y ' r e  h a v i n g  a d i s p u t e  w i t h  their 

f i n a n c i a l  m a n a g e r  a n d  he w o n ' t  giv e  t h e m  the recor d s ,  this 

o b v i o u s l y  h a s  s om e  s u b s t a n t i a l  p r o v i s i o n s .

S e c t i o n  500 is a h o u s e k e e p i n g  i t e m  w h e r e  the. a s s o c i a t i o n  is 

a c t i n g  as t r u s t e e  as they o f t e n  do in a n  i n s u r a n c e  provision.

A r t i c l e  4 is the c o n s u m e r  p r o t e c t i o n  p r o v i s i o n s .  I'll run 

t h r o u g h  t h e m  f a i r l y  q u i c k l y  b e c a u s e  I c a n  see m y  a l l o c a t e d  

time is r u n n i n g  out.



A r t i c l e  4, S e c t i o n  510 a p p l i e s  to a l l  u n i t s  w h i c h  are 

s u b j e c t  to this chapter. H o w e v e r ,  there are a n u m b e r  of 

e x e m p t i o n s  —  that is, the s ole of the u n i t  that is n o n­

res i d e n t i a l ,  for i n s tance, or d i s p o s i t i o n  of the u nit w h e r e  

the d e c l a r a t i o n  li m i t s  the m a x i m u m  a s s e s s m e n t  to $300 per 

y e a r  per unit. In t hose p a r t i c u l a r  cases, the p u b l i c  o f f e r­

ing s t a t e m e n t  is no t  required.

T h e r e  is s u b s t a n t i a l  l i a b i l i t y  w h e n  the p u b l i c  o f f e r i n g  

s t a t e m e n t  is pre p a r ed .  It has to b e  d e l i v e r e d  to a p u r c h a s e r  

w h o  o f f e r s  a u n i t  to a p u r c h a s e r  b e f o r e  sale. T h e  p u b l i c  

o f f e r i n g  s t a t e m e n t  t h e n  gives the p u r c h a s e r  a 15 day r e c i s i o n  

p erio d ,  d u r i n g  w h i c h  time h e  c a n  w a l k  a w a y  f r o m  the dea l  

a f t e r  r e v i e w i n g  the p u b l i c  o f f e r i n g  stat e me n t .

S e c t i o n  550. T h e s e  are the b a s i c  q u e s t i o n s  that a pu b l ic  

o f f e r i n g  s t a t e m e n t  s h o u l d  supp ly .  T h e r e  are 20 ques ti o n s ,  

j u s t  like in the old qui z  game. T h o s e  20 q u e s t i o n s  m u s t  be 

a n s w e r e d  for e v e r y  c o m m o n  i n t e r e s t  u n i t  w h e r e  a p u b l i c  

o f f e r i n g  s t a t e m e n t  is req u ir e d .  In a d d i t i on ,  there is 

a n o t h e r  ro u n d  d o z e n  of q u e s t i o n s  u n d e r  S e c t i o n  540 that m u s t  

be a n s w e r e d  if d e v e l o p m e n t  r i g h t s  are reserved. B e c a u s e  of 

the u n i l a t e r a l  p o w e r  of a d e v e l o p e r  to c h a n g e  the c o n d o m i n i u m  

or the c o m m o n  i n t e r e s t  c c m m u n i t y , t hose 12 q u e s t i o n s  d e s c r i b e  

w h a t  the p la n s  are in the future. Or, they g i v e  a s s u r a n c e s  

that there are no p l a ns  and a n y t h i n g  ca n  h a p p e n  w i t h  r e s p e c t  

to the d e v e l o p m e n t  r i g h t s  plans.

V.'ith the same effect, time s h a r e  g i v e s  four q u e s t i o n s  out of 

the U n i f o r m  A c t  and three a d d i t i o n a l  q u e s t i o n s  w h i c h  I w o u l d  

c o m m e n d  to y o u  w i t h  r e s p e c t  to time s h a ring. T h e  re s u l t  of 

this is, in C o n n e c t i c u t ,  that if in fac t  time s h a r i n g  is not 

c o n t e m p l a t e d ,  it is p r o h i b i t e d  in the d e c l a r a t i o n ,  b e c a u s e  

the d e v e l o p e r s  d o n ' t  w a n t  to go t h r o u g h  the a n s w e r s  of these 

q u e s t i o n s  w h i c h  w o u l d  r e q u i r e  p l a n n i n g  of s o m e t h i n g  that is 

no t  c o n t e m p l a t e d .  So t e c h n i c a l l y ,  in C o n n e c t i c u t ,  in m o s t  of 

ou r  c a s e s w h e r e  w e ' r e  not c o n t e m p l a t i n g  time sharing, we 

p r o h i b i t  it. A n d  that get s  u s  out f r o m  u n d e r  a n s w e r i n g  t hose 

q u e s t i o n s  w h i c h  come up u n d e r  S e c t i o n  550.

In S e c t i o n  560, there are t h r e e  b a s i c  q u e s t i o n s  h a v i n g  to 

do w i t h  the e n g i n e e r i n g  a s p e c t  and the u s e f u l  l i f e  and the 

cost of c u r i n g  the o u t s t a n d i n g  n o t i c e s  of v i o l a t i o n  w h e r e  

t h e r e is a c o n v e r s i o n  b u i l d i n g .  C o n v e r s i o n  b u i l d i n g s  are 

b u i l d i n g s  that w e r e  o c c u p i e d  b y  t e na n t s  b e f o r e  the c o m m o n  

i n t e r e s t  c o m m u n i t y  w a s  o f f e r e d  as a c o m m o n  i n t e r e s t  community. 

A n d  thus, if it is a u s e d  b u i l d i n g ,  the d e c l a r a n t  is o b l i­

ga t e d  to p r o v i d e  c e r t a i n  e n g i n e e r i n g ,  c o d e  and u s e f u l  like 

i t e m s w i t h  r e s p e c t  to the p r o v i s i o n s  here.

T h i s  is a v e r y  i m p o r t a n t  p r o v i s i o n .  It is o n e  of the 

r e a s o n s  —  the tenant p r o t e c t i o n s  and the tenant i n f o r m a t i o n  

—  C o n n e c t i c u t  p a s s e d  the U n i f o r m  C o m m o n  I n t e r e s t  O w n e r s h i p  

Act. It w a n t e d  this p a r t i c u l a r  i n f o r m a t i o n  as a tenant



p r o t e c t i o n  to b e  g i v e n  to c o n v e r s i o n  t e n a nt s  in al l forms of 

c o m m o n  i n t e r e s t  com m u n i t i e s.

S e c t i o n  570. If it is r e g i s t e r e d  w i t h  the U n i t e d  States, 

the r e g i s t r a t i o n  s a t i s f i e s  the p u b l i c  o f f e r i n g  s t a t e m e n t .

T h e  15 day r e c i s i o n  u n d e r  S e c t i o n  580 is s p e l l e d  out.

S e c t i o n  590, w h i c h  is also a S e c t i o n  40 s e c t i o n  —  resales. 

It p r o v i d e s  for w h e n  a u n i t  is b e i n g  s o l d  w h e r e  a p u b l i c  

o f f e r i n g  s t a t e m e n t  is n o t  required. T h i s  w i l l  e n c u m b e r  the 

s a l e  of u n i t s  in ol d  c o m m u n i t i e s  an d  e v e n  n e w  s ales by 

d e v e l o p e r s  if t here w a s  a c o m m u n i t y  d e c l a r e d  b e f o r e  the 

e f f e c t i v e  d a t e  of the Act. T h e r e  is a r e q u i r e m e n t  in that 

p a r t i c u l a r  cas e  f o r the a n s w e r s  to som e  14 q u e s t i o n s .  T h e y  

g i v e  a s t a t e m e n t  of the c o m m u n i t y ' s  f i n a n c i a l  a c t i v i t i e s  and 

a f f a i r s ,  w h a t  is g oi n g  on, a n d  a g e n e r a l  c o v e r a g e  of the 

c h a r a c t e r  of the c o m m u n it y ,  i n c l u d i n g  the d e c l a r a t i o n ,  the 

b y - l a w s  and the rules.

T h e  a s s o c i a t i o n  is r e s p o n s i b l e  for d e l i v e r i n g  this p a r t i­

c u l a r  res a l e  s t a t e m e n t  w i t h i n  ten day s  a f t e r  a w r i t t e n  

r e q u e s t  and the p a y m e n t  of a fee to the a s s o ci a t i o n .  A n d  the 

p u r c h a s e r  is not li a b l e  for an y  u n p a i d  a s s e s s m e n t s  g r e a t e r  

t h a n  the a m o u n t s  set f o r t h  in the c er t i f i c a t e .  T h u s  the 

a s s o c i a t i o n  has  to be fairly c a r e f u l  w i t h  the d e l i v e r y  of 

t h e s e  r e s a l e  s t a t e m e n t s .  Now, it is i m p o r t a n t  to e m p h a s i z e  

c h u t  this a p p l i e s  to o l d  c o m m u n i t i e s  as w e l l  as 

n e w  c o m m u n i t i e s  b e c a u s e  it is a S e c t i o n  40 section.

A n d  it a p p l i e s  w h e n  a p u b l i c  o f f e r i n g  s t a t e m e n t  is not 

d e l i v e r e d .  So in e very sale of a c o m m o n  i n t e r e s t  c o m m u n i t y  

in A l a s k a  y o u  w i l l  get e i t h e r  a p u b l i c  o f f e r i n g  s t a t e m e n t  or 

a r e s a l e  s t a t e m e n t  (unless it is e xe m p t  b e c a u s e  it is n o n­

re s i d e n t i a l  or less than $300 per unit.)

S e c t i o n  600 p r o v i d e s  for e s c r o w  d e p o s i t s  u n t i l  d e l i v e r e d  to 

the d e c l a r a n t  at c l o s i n g  or b y  d e f a u l t  or by refund. Th e  

r e l e a s e  of l i e n s i n d i c a t e s  that a n y  lie n  that the p u r c h a s e r  

d o e s n ' t  a g r e e  to h a s  to b e  r e l e a s e d  at closing. T h e  c o n v e r­

si o n  b u i l d i n g  elem e n t  in S e c t i o n  320 g i v e s  som e  s p e c i f i c  

r i g h t s  to r e s i d e n t i a l  tenants, the r e s i d e n t i a l  sub- tenant, 

to p u r c h a s e  their p a r t i c u l a r  unit. T h e y ' r e  o b l i g a t e d  to 

r e c e i v e  a full p u b l i c  o f f e r i n g  s t a t e m e n t  not l a t e r  t h a n  120 

d a y s  b e f o r e  the tenant is r e q u i r e d  to vaca te .  A n d  f o r  the 

fi r s t  60 days t hey have  the first r ight to pu rc h a s e .

T h i s  a m e l i o r a t e s  the t r a u m a  of c o n v e r s i o n s  and  is one of 

the p r o v i s i o n s ,  as 1 said, that c a l l e d  for C o n n e c t i c u t  to 

p a s s  the Act c o v e r i n g  a l l  forms of o w n e r s h i p .

S e c t i o n  630, the e x p r e s s w a r r a n t i e s  of q u a l i t y ,  is a 

f a i r l y  c a r e f u l l y  d r a f t e d  s i t u a t i o n  p r o v i d i n g  for e x p r e s s  

w a r r a n t i e s .  It i n d i c a t e s  that model s ,  d e s c r i p t i o n s ,



a f f i r m a t i o n s  of facts or p r o m i s e s  c r e a t e  a n  e x p r e s s  w a r r a n t y .  

S e c t i o n  640 d e v e l o p s  the i m p l i e d  w a r r a n t i e s  w h i c h  b a s i c a l l y  

are s p e l l e d  out i n  som e  detail. I ’ll s k i m  o v e r  t hose eve n  

t h o u g h  I k n o w  t here m a y  b e  s o m e  q u e s t i o n s  an d  s o m e  i m p o r t a n t  

sections.

S e c t i o n  650 i n d i c a t e s  the i m p l i e d  w a r r a n t i e s  m a y  be e x­

clud e d  p r o v i d e d  that t h e y ' r e  f u l l y  d i s c l o s e d .  Bu t  a s i m p l e  

g e n e r a l  d i s c l a i m e r  is not s u f f i c i e n t  to d i s c l a i m  the i m p l i e d  

w a r r a n t i e s .  A n d  then t here is a s p e c i f i c  s t a t u t e  of l i m i t­

at i o n s  of S e c t i o n  660, a l l o w i n g  f o r  e n f o r c e m e n t .  But it a l s o  

a l l o w s  for the s h u t  of f  of t h es e  w a r r a n t i e s ,  w h i c h  c o u l d  

p o s s i b l y  r u n  forever.

S e c t i o n  670 is on e  of the m o s t  i n t e r e s t i n g  an d  m o s t  p o w e r­

ful p r o v i s i o n s  of the Act. It is a S e c t i o n  40 s e c t i o n  

c o v e r i n g  o l d  c o n d o m i n i u m s  and c o m m u n i t i e s .  It e s s e n t i a l l y  

says that a n y b o d y  —  or a n y  c l a s s  of p e o p l e  a d v e r s e l y  a f­

fect e d  for f a i l u r e  to c o m p l y  w i t h  the A c t  —  h a s  a c a u s e  of 

a c t i o n  a g a i n s t  a n y  o t h e r  pers o n .  Y o u  d o n ' t  h a v e  to w o r r y  

a b o u t  the i s s u e s  of s t a n d i n g  or an y  of the o t h e r  a r e a s  that 

l a w y e r s  ao t heir d a n c e s  o v e r  at the t h r e s h o l d  of the court 

house. T h e  q u e s t i o n  is, if t here has b e e n  d a m a g e ,  if they 

h a v e  b e e n  a d v e r s e l y  a f f e c t e d ,  they h a v e  a c l a i m  fo r  a p p r o­

p r i a t e  relief.

S e c t i o n  680, l a b e l l i n g  of m a t e r i a l s ,  a n o t h e r  c o n s u m e r  

p r o t e c t i o n  p r o v i s i o n ,  i n d i c a t es  that p r o m o t i o n a l  m a t e r i a l s  

s h o w i n g  a c o n t e m p l a t e d  i m p r o v e m e n t  m u s t  be c o n s p i c u o u s l y  

l a b e l e u  "must be "  or " n e e d  not be "  built. A n d  if they h a v e  

not l a L e l e d  it " n e e d  not be b u i l t " ,  u n d e r  S e c t i o n  690 it is 

a s s u m e d  tha t  t h e y  m u s t  b u i l d  it.

S e c t i o n  700 r e q u i r e s  an a r c h i t e c t ' s  c e r t i f i c a t e  of c o m p l e­

tion if the uni t is to be c o n v e y e d  if a p u b l i c  o f f e r i n g  

s t a t e m e n t  is req u i r e d .  A n d  that m e a n s  that no u n i t  c a n  

e s s e n t i a l l y  be c o n v e y e d  u n t i l  the u ni t  has b e e n  c r e a t e d  and 

the b u i l d i n g  is c o m plete.

A r t i c l e  5, the g e n e r a l  p r o v i s i o n s ,  w h i c h  in the U n i f o r m  A c t  

w e r e  in A r t i c l e  1, g i v e s  seme  f a i r l y  g e n e r a l  a c t i v i t i e s  w h i c h  

can be u n d e r t a k e n  a n d  shows the a p p l i c a b i l i t y  of the v a r i o u s  

a s p e c t s  of the Act. It g i v e s  so m e  v e r y  p o w e r f u l  p o s i t i o n s  to 

the Ac t  i t s e l f  w i t h  r e s p e c t  to o t h e r  lav/s, w i t h  r e s p e c t  to 

d o c u m e n t s . It I n d i c a t e s  that the A c t  in m o s t  c a s e s  is 

s u p r e m e  u n l e s s  the A c t  s p e c i f i c a l l y  p r o v i d e s  for those 

p a r t i c u l a r  p r o v i s i o n s  w h e r e  they can b e  varie d .

I w o u l d  c o m m e n d  to y o u r  a t t e n t i o n  the c o m m e n t a r y  to this 

p a r t i c u l a r  p r o v i s i o n  in the U n i f o r m  A c t  w h e r e  it l i s t s  the 

n u m b e r  of p r o v i s i o n s  w h i c h  m a y  b e  v a r i e d  b y  the d e c l a r a t i o n  

or the b y - l a w s  or b y  a g r e e m en t .  And  t h e y ' r e  v e r y  large. It 

turns out that p r o b a b l y  2 / 3 r d  of the A c t  m a y  be v a r i e d ,  but



w h e r e  they ca n no t  be v a r i e d,  o b v i o u s l y  this p a r t i c u l a r  

p r o v i s i o n  m e a n s  that the A c t  is supreme.

T h e  s e p a r a t e  t i t l e s  and t a x a t i o n  in the p r o p o s e d  b i l l  

c h a n g e s  the c o m m o n  i n t e r e s t  o w n e r s h i p  p r o v i s i o n  i n d i c a t i n g  

that in a c o o p e i a t i v e  the u n i t  owne r s '  i n t e r e s t  in the unit 

and a l l o c a t e d  i n t e r e s t  are r e a l  p r o p e r t y  f o r  all p u r poses.

T h e  C o n n e c t i c u t  p r o v i s i o n  m a k e s  the u n i t  i n  a c o o p e r a t i v e  

fir.ancable ar.d s u b j e c t  to real e s t a t e  m o r t g a g e s .  But it d o e s  

cr e a t e  a c e r t a i n  a m o u n t  of p r o b l e m s  w h i c h  c a n  be s o l v e d  by 

se n s i t i v e  d r a f t i n g  (some p r o b l e m s  w i t h  r e s p e c t  to the c h a i n  

of title a l l o c a t e d  to a c o o p e r a t i v e  u nit o w n e r ' s  interest) 

but the d e c l a r a t i o n  c a n  be f i l e d  and, as I say, s e n s i t i v e  

d r a f t i n g  c a n  cur e that. In the U n i f o r m  C o m m o n  I n t e r e s t  

O w n e r s h i p  A c t  t h e r e  is the a l t e r n a t i v e  of h a v i n g  a c o o p e r a­

tive u n i t ' s  i n t e r e s t  b e i n g  p e r s o n a l  p r o p e r t y ,  w h i c h  in some 

c a s e s  m a y  b e  r e l a t i v e l y  useful.

The s e p a r a t e  ti t l e s  and t a x a t i o n  s e c t i o n  —  720 —  l i k e  730 

and 740, is u n i v e r s a l ,  and ha s  s ol v e d  a n u m b e r  of p r o b l e m s  in 

C o n n e c t i c u t  w i t h  r e s p e c t  to t a x a t i o n  of c o m m o n  e l e m e n t s ,  

i n d i c a t i n g  the u n i t  o w n e r ' s  i n t e r e s t  is r e a l  e s t a t e  and is 

t a x a b le  an d  it c a n  be s e p a r a t e l y  conveyed. T h i s  m a k e s  the 

t i t l e  i n s u r a n c e  p e o p l e  h a p p y .

S e c t i o n  730 is a S e c t i o n  40 s e c t i o n  ar.d a u n i v e r s a l  s e c­

tion, as a m a t t e r  of fact. It i n d i c a t e s  that the a p p l i c a t i o n  

of l o c a l  o r d i n a n c e s  a n d  b u i l d i n g  c o d es  d o e s n ' t  d i s c r i m i n a t e  

b e t w e e n  p h y s i c a l l y  i d e n t i c a l  p o r t i o n s  an d  k i n d s  of pro p e r t y.  

Th i s  is q u i t e  u s e f u l  b e c a u s e  it m e a n s  the b u i l d i n g  i n s p e c t o r s  

wo n ' t  r e q u i r e  ful l  s c a l e  f i r e w a l l s  in a n  a p a r t m e n t  b u i l d i n g  

that h a p p e n s  to b e  a c o n d o m i n i u m  but not in an a p a r t m e n t  

b u i l d i n g  that d o e s  n o t  h a p p e n  to b e  a c o n d o m i n i u m .

S e c t i o n  750 is ar. i m p o r t a n t  s e c ti o n .  It s u p p l e m e n t s  

g e n e r a l  p r i n c i p l e s  of la w  so that yo u  can c r e a t e  c o n t r a c t  

rights.

S e c t i o n  760, 770, 780 ar e b a s i c a l l y  b o i l e r  p l a t e  c o n t r a c t s  

and a p p e a r  in u n i v e r s a l l y  a l l  u n i f o r m  laws.

Se c t i o n  790, an u n c o n s c i o n a b i l i t y  p r o v i s i o n .  V e r y  p o w e r f u l  

w i t h  r es p e c t  to o v e r w h e l m i n g  d e v e l o p e r s  w h o  d e c i d e  to w r i t e  

do c u m e n t s  that are t o t a l l y  o n e - s i d e d . Th e  court can go and 

look at it to find ou t if t hey are u n c o n s c i o n a b l e .  T h i s  is a 

p r o v i s i o n  that c o m e s  out of the u n i f o r m  laws and a n u m b e r  of 

u n i f o r m  l aws h a v e  it.

L i k e w i s e ,  S e c t i o n s  800, 810. T h e s e  are u n i f o r m  law p r o v i s­

ions. A d j u s t m e n t  of d o l l a r  a m o u n t s  (that is, the $100 

t h r e s h o l d  u n d e r  820 a n d  the $300 t h r e s h o l d  in the S e c t i o n  

510) are a d j u s t e d  b a s e d  u p o n  a 1979 i n d e x  w h i c h  is n o w  the 

u n i f o r m  i n d e x  u s e d  f o r  all the u n i f o r m  c o n d o m i n i u m  a cts



t h r o u g h o u t  the U n i t e d  States. Th a t  is the r e a s o n  w h y  that 

v e r y  s t ra n g e  f o r m u l a  is in there. T h a t  f o r m u l a  a l s o  is a 

s t a n d a r d  f o r m u l a  u s e d  by the U n i f o r m  L a w  C o m m i s s i o n e r s  for 

C P I  a d j u s t m e n t s  in o t h e r  u n i f o r m  act s  p r o v i d i n g  for CPI's.

Th a t  b r i n g s  u s  to the d e f i n i t i o n s .  T h e r e  are a n u m b e r  of 

i m p o r t a n t  i tems in here. I 'll skip through.

Y o u  s h o u l d  r e v i e w  the " a f f i l i a t e  of a d e c l a r a n t " .  It is 

q u i t e  impor t an t .

The A l a s k a  b i l l  has  a d d e d  an e x c e l l e n t  one in D e f i n i t i o n  9 

o n  Page 86, i n d i c a t i n g  tha t  a c o n v e r s i o n  b u i l d i n g  i n c l u d e s  a 

m o b i l e  h o m e  s i t e  as w e l l  as a b u i l d i n g  that w a s  o c c u p i e d  b y  

pers o n s  o t h e r  t h a n  the p u r c h a s e r s . So the c o n v e r s i o n  p r o t e c t­

ion s  are n o w  o f f e r e d  for m o b i l e  h o m e  s i t e s  as w e l l  as 

b u i l d i n g s .

T h e  d e f i n i t i o n  o f  a " d e c l a r a n t "  i s n ' t  n e c e s s a r i l y  the 

p e r s o n  w h o  d e c l a r e s .  It is the p e r s o n  w h o  s p o n s o r s  or 

a c t u a l l y  o f f e r s  th e  u n i t s  fo r  sale as a r e g u l a r  c o u r s e  of 

b u s i n e s s .

" O w n e r s h i p "  i n t e r e s t i n g l y  e n o u g h  d o e s  not  i n c l u d e  just 

owning, but a lso i n c l u d e s  l e a s e s  in e x c e s s  of 40 y e a r s  in a 

u n i t  in D e f i n i t i o n  22 o n  Pag e  87. O n  P a g e  87 there is a 

m i s t a k e  t hat s h o u l d  be c o r r e c t e d  —  o n  L i n e  21, 20 y e a r s  

s h o u l d  b e  40 y e a r s  to be c o n s i s t e n t  w i t h  the 40 y e a r s  on L i n e  

3.

The d e f i n i t i o n  o n  Page 88 of " s p e c i a l  d e c l a r a n t  r i g ht s "  is 

v e r y  i m p o r t a n t  w i t h  r e s p e c t  to d e v e l o p e r s .  T h o s e  a r e  the 

rig ht s  w h i c h  the d e v e l o p e r  m a y  r e s e r v e  f o r  the d e v e l o p e r ' s  

b e n e f i t  and n o  o t h e r s  a n d  thus there can b e  no a d d i t i o n a l  

u n i l a t e r a l  r i g h t s  r e s e r v e d .  B u t  w e  hav e  f o u n d  that those 

rig ht s  are a l l  the d e v e l o p e r  n e e d s .  T h e y  i n c l u d e  d e v e l o p m e n t  

r i g h t s  to e x e r c i s e  the d e v e l o p m e n t  right u n d e r  s u b s e c t i o n  

( b ) . A n d  they i n c l u d e  a n u m b e r  of o t h e r  s p e c i a l  d e c l a r a n t  

r i g h t s  w h i c h ,  as l o n g  as they ar e  h e l d  b y  a pers on ,  that 

p e r s o n  is d e c l a r a n t  and s u b j e c t  to the l i a b i l i t y  an d  o b l i g a­

tions. Bu t  they a l l  can be held. T h e r e  is a r e l a t i v e l y  good

s u m m a r y  of th o s e  t h i n g s  that the d e v e l o p e r  re a l l y  n e e d s  and

in fact that they n e e d  no more.

P a g e  89, " ti m e  s h a r e "  d e f i n i t i o n  u n d e r  S e c t i o n  31 is the 

d e f i n i t i o n  that c o m e s  f r o m  the U n i f o r m  R e a l  E s t a t e  T i m e  

S h a r e  A c t  and is s i m i l a r  to the one in the N a t i o n a l  A s s o c i a t­

io n  of R e a l  E s t a t e  L i c e n s i n g  L a w  O f f i c i a l s  Act i n d i c a t i n g  h o w  

a time s h a r e  o p e r a t e s .

T h e  "unit o wn e r "  i n c l u d e s  the d e c l a r a n t .  T h e r e ' s  some 

c l a r i f y i n g  l a n g u a g e  in there. It b a s i c a l l y  i n d i c a t e s  s o m e o n e  

w h o  owns a unit. A l l  right, there are a f e w  p r o v i s i o n s  u n d e r

S e c t i o n  2 of the A c t  on Page 90 to c o n f o r m  this acr. and

i n t e g r a t e  it i n t o  the H o r i z o n t a l  P r o p e r t i e s  R e g i m e s  Act.



H o w e v e r ,  it is i m p o r t a n t  the H o r i z o n t a l  R e g i m e s  Act be 

r e c o g n i z e d  as s till b e i n g  in e f f e c t  an d  s t i l l  a c t i n g  as the 

f u n d a m e n t a l  l a w  o p e r a t i n g  for the e x i s t i n g  c o n d o m i n i u m s  in 

A l a s k a ,  s u b j e ct  onl y to the S e c t i o n  40 p r o v i s i o n s .

P I L L  M c K A L L :  The i m p o r t a n c e  of s e v e r a l  of t h e s e  s e c t i o n s

c a n n o t  be m i n i m i z e d  in light of the c u r r e n t  s t a t e  of law in 

A l a s k a  v i s  a vis ,  a m o n g  o t h e r  things, r e a l t o r  liabil i t y .

S e c t i o n  170 s p e c i f i c a l l y  talks a b o u t  i d e n t i f y i n g  p r o j e c t s  

w h i c h  e i t h e r  " m u s t  b e  b u i l t "  or " n o c  be b u i l t ".  A s  things 

s t a n d  r ig h t  now, if there is a r e p r e s e n t a t i o n  b e i n g  m a d e  in 

s o m e  f o r m  of d o c u m e n t  and it t u r n s  o u t  to be i n c o n s i s t e n t  

w i t h  the p r o j e c t  as c o m p l et e d ,  the r e a l t o r  w h o  w a s  out there 

l i s t i n g  or s e l l i n g  those u n i t s  m a y  be p o t e n t i a l l y  liable. If 

the d e v e l o p e r  h a s  p e r c h a n c e  lef t  the s t a t e  in the p r o c e s s  of 

d e v e l o p m e n t ,  of c o u r s e  the r e a l t o r  is s i t t i n g  out h ere b e i n g  

the o n l y  one around.

O r g a n i z i n g  the a s s o c i a t i o n s  —  S e c t i o n  310. I h a v e  h a n d l e d  

n u m e r o u s  cases w h e r e  the a s s o c i a t i o n  w a s  no t  d e v e l o p e d  u n t i l 

lo n g  a f t e r  h a l f  the u n i t s  h a d  b e e n  sold, o f t e n  t imes not 

u n t i l  the 7 5 t h  p e r c e n t i l e  of o w n e r s h i p  h a d  b e e n  con v e y e d , at 

w h i c h  time the d e v e l o p e r  t he n  c r e a t e d  the a s s o c i a t i o n .  T h i s  

m e a n s  that e s s e n t i a l l y  u n i t  o w n e r s  that w e r e  m e m b e r s  of the 

a s s o c i a t i o n  at the time of the c o n v e y a n c e  b e c a u s e  of m a n d a­

tory m e m b e r s h i p  w e r e  p a y i n g  a s s e s s m e n t s  into the a s s o c i a t i o n  

tha t  s i m p l y  d i d n’t exist. T h e  p r o c e s s  of t r y i n g  to d e t e r m i n e  

t h r o u g h  an a c c o u n t i n g  p r o c e s s  a f t e r w a r d s  is o f t e n  v ery 

d i f f i c u l t .  D e v e l o p e r s ,  of course, do  n o t  u n d e r s t a n d  w h y  the 

o w n e r s  are upset.

I h a v e  e v e n  s e e n  d o c u m e n t s  that w e r e  p r e p a r e d  to e s t a b l i s h  

u p o n  the d e v e l o p e r  the o b l i g a t i o n  to c r e a t e  the a s s o c i a t i o n s  

a f t e r  the 75t h  p e r c e n t i l e  of o w n e r s h i p  h a d  b e e n  c o nveyed. 

T o t a l l y  i n c o n s i s t e n t  w i t h  h o w  c o r p o r a t i o n s  are s u p p o s e d  to 

o p e r at e .  I h a v e  a lso r e c e n t l y  s e e n  a d o c u m e n t  t hat r e q u i r e d  

the a s s o c i a t i o n  to h a v e  its f i r s t  a n n u a l  m e e t i n g  three y e a r s  

a f t e r  the d e v e l o p m e n t  p r o c es s  w a s  started.

D u r i n g  the o p e r a t i o n  of the a s s o c i a t i o n ,  this  is p r o b a b l y  

the b i g g e s t  p r o b l e m  a rea that I ' v e  h a d  to d e a l  with. T h e r e  

s e e m s  to be c o n s t a n t  c o n f l i c t  b e t w e e n  the d e v e l o p e r s  and the 

a s s o c i a t i o n  d i r e c t o r s  as to h o w  the a s s o c i a t i o n  is to be 

o p e r a t e d .  Our e x i s t i n g  s t a t u t e s  giv e  us n o  p r o t e c t i o n  

w h a t s o e v e r ,  no a s s i s t a n c e  w h a t s o e v e r ,  in d e v i s i n g  these 

b o a r d s .  S e c t i o n  330 is g o i n g  to be a s u b s t a n t i a l  b e n efit.

Th e  t r a n s i t i o n  fro m d e v e l o p e r  c o n t r o l  s e c t i o n  —  S e c t i o n  

340 —  is g o i n g  to e l i m i n a t e  m a n y  of the p r o b l e m s  that w e  

h a v e  b e e n  a s k e d  to h a n d l e  i n  the past. Developer:; o f t e n  

times do not w a n t  to turn o v e r  d o c u m e n t s  or s i m p l y  h a v e  lost 

t h e m  in the p r o c e s s  s o m ehow. Q u i t e  f r a n k l y , a s s o c i a t i o n s



n e e d  to h a v e  c o p i e s  of p l a t s  and s p e c i f i c a t i o n s ,  of u n d e r­

gr o u n d  site locat i o n s ,  so that if t h e y ' r e  d o i n g  a n y  sort of 

w o r k  o r  r e p a i r  t h e y  k n o w  w h e r e  the p i p e s  and gas lines are 

a n d  that s or t  of thing. T h e y  n e e d  to h a v e  c o p i e s  of the 

b o o k s ,  they n e e d  to h a v e  c o p i e s  of the checks.

VJe h a v e  p r e s e n t l y  b e e n  a s k e d  to s t r a i g h t e n  o u t  a s i t u a t i o n  

w h e r e  the d e v e l o p e r  h a s  e n t e r e d  i n t o  a le a s e  w i t h  the f i r m  

p r o v i d i n g  the w a s h e r  a n d  d r y e r  fo r  the p r o j e c t  u n f o r t u n a t e l y  

d i d n ' t  b o t h e r  to e n t e r  into that on b e h a l f  of the a s s o c­

iation, b u t  s i m p l y  did it h i m s e l f  —  and the f ees b e i n g  

c h a r g e d  are e x o r b i t a n t.  T h e  a s s o c i a t i o n  w a n t s  to get rid of 

t hose and I ' m  a f r a i d  that this is a case t h a t ' s  g o i n g  to w i n d  

u p  g o i n g  to c o u r t  b e c a u s e  the p a r t i e s  c a n n o t  a g r e e  on h o w  to 

h a n d l e  it. It s i m p l y  c ould h a v e  b e e n  a v o i d e d  by, in par t  the 

t r a n s i t i o n  s t a t u t e ,  as w e l l  as the p ar t  I ' l l  get to in a bit 

—  a l l o w i n g  the a s s o c i a t i o n  to v o i d  the c o n t r a c t  as reach e d  

b y  the d e v e l o p e r .

As  f a r  as the e n c u m b r a n c e  cf the c o m m o n  e l e m e n t s  is c o n­

cerned, I t h i n k  you'll find that in fu tu r e  a s s o c i a t i o n s  

y o u ' r e  g o i n g  to h ave the a b i l i t y  to a s s i g n  their future 

i n c o m e  r anks or e n c u m b e r  t h e i r  c o m m o n  e l e m e n t s  —  w h a t e v e r  is 

g o i n g  to r e q u ir e  yo u  to a l l o w  them to b o r r o w  m o n e y  from 

l e n d e r s  and to be able to do some of t h o s e  r e pairs. O f t e n  

times, the r e s e r v e  p r o c e s s  t h a t  the a s s o c i a t i o n  m u s t  go 

t h r o u g h  to r a i s e  the m o n e y  is not adeq u a t e .  Or y o u ' l l  hav e  

a n  e m e r g e n c y  s i t u a t i o n  w h i c h  m e a n s  that some u n i t  o w n e r s  w i l l  

h a v e  a h uge a s s e s s m e n t  w h i c h  they c a n  ill afford. The 

a b i l i t y  to go to the l e n d i n g  i n s t i t u t i o n s  to b o r r o w  the m o n e y  

is s o m e t h i n g  that this Act c o n t e m p l a t e s  a n d  I t h i n k  r e a l i t y  

in the p r a c t i c a l  w o r l d  w i l l  r e q u i r e  a s s o c i a t i o n s  a n d  the 

l e n d e r s  to w o r k  it out in the future.

P u b l i c  o f f e r i n g  state m e n t .  I t h i n k  this, of course, is 

v e r y  i m p o r t an t .  It s p e c i f i c a l l y  sets the b o a r d ' s  r e q u i r e­

m e n t s  for the i n f o r m a t i o n  that m u s t  go to the c o n s u m i n g  

pu b l i c .  T h i s  is, of course, i m p o r t a n t  i n  light of the fact 

that r ight n o w  t hose m a k i n g  those r e p r e s e n t a t i o n s  are a lot 

of r eal e s t a t e  p e o p l e  w h o  are tr y i n g  to g u e s s  w h a t  the 

d e v e l o p e r  is g o i n g  to r e a l l y  do. P u b l i c  o f f e r i n g  s t a t e m e n t s  

m a k e  the d e v e l o p e r  commit. It m a k e s  h i m  m a k e  the d e c i s i o n s  

o r  r e s e r v e  the r i g h t  to m a k e  t hose de c i s i o n s .

( I n d i s c e r n i b l e )  a l o n g  the same l ines as r e s a l e  c e r t i f i c a t e s  

r e q u i r i n g  t h e  a s s o c i a t i o n  and the s e l l e r  to m a k e  s p e c i f i c  

(inaudible) i m p o r t a n t  b e c a u s e  this is g o i n g  to l i m i t  s ome of 

the l i t i g a t i o n  that is p r e s e n t l y  out there.

I lik e  the i d e a  of e x p r e s s e d  w a r r a n t i e s  an d  i m p l i e d  w a r r a n t­

ies, the m o d i f i c a t i o n  of w a r r a n t i e s  b e i n g  s p e l l e d  by statute. 

P r e s e n t l y  w e  h a v e  onl y  case l a w  to g u id e  us and it is, in my 

o p i n i o n ,  i na d e q u a t e .  E v e r y b o d y  w i n d s  up g u e s s i n g  w h e t h e r  or 

no t  t h e r e  is a w a r r a n t y  p r e s e n t  or h o w  lo n g  it m i g h t  last.



T h e  e m i n e n t  d o m a i n  issue. I h a v e  j u s t  b e e n  a s k e d  a g a i n  

w i t h  an e m i n e n t  d o m a i n  m a t t e r  w h e r e  the d e c l a r a t i o n  is i n c o n­

sis t e n t  w i t h  ou r  p r e s e n t  s t a t u t e and the a s s o c i a t i o n  is 

t r y i n g  to f i g u r e  out h o w  to d i v i d e  the m o n e y  up b e t w e e n  the 

le n d e r s ,  it s e lf  an d  the uni t  o w n e r s  tha t are d a m a g e d . And, 

it b e i n g  m o s t  d i f f i c u l t ,  this s e c t i o n  740 c e r t a i n l y  w i l l  

a s s i s t  them.

M A R K  BARNES. T h i s  is M a r k  Barn e s.  I a m  f r o m  the A l a s k a  

B a n k e r ' s  A s s o c i a t i o n .  I w o u l d  l ike to raise an  i s su e  w i t h  

the C o m m i t t e e  w h i c h  I t h i n k  it s h o u l d  b e  a w a r e  of.

T h e  b i l l  s e e m s  l i k e  a  g o o d  b i l l  i n  t h e  s e n s e . . .  ( a n d  I ' m  

n o t  r e p r e s e n t i n g ,  r i g h t  n o w ,  t h e  b a n k e r ' s  p o s i t i o n  o n  t h i s .

I u n d e r s t a n d  l e n d e r s  h a v e  h a d  some i n p u t as to l e g i s l a t i o n . )  

U n d e r  the c u r r e n t  s t a t u s  in A l a s k a  law, a l e n d e r  w h o  is 

s i m p l y  p a r t i c i p a t i n g  as a r o u t i n e  l e n d e r  in a r e a l  e s t a t e  

t r a n s a c t i o n ,  n o r m a l l y  is n o t h e l d  to b e  l i a b l e  for s u b s e q u e n t  

d e f e c t s  in the r e a l  estate. N o r m a l l y ,  w a r r a n t i e s ,  if they 

exist, are a c c r u e d  to the d e v e l o p e r .  M y  o nly c o n c e r n  is w h a t  

k i n d  of n e w  l i a b i l i t i e s  w o u l d  A l a s k a  l e n d e r s  a s s u m e  u n d e r  

this l e g i s l a t i o n ?  It a p p e a r s  to m e  t hey d o n 1t s e e m  to a s s u m e  

an y  n e w  l i a b i l i t i e s ,  b u t  that d o e s n ' t  s e e m  to be e n t i r e l y  

clear. T h e  case  law in ou r  s t a t e  is that u n l e s s  they ' r e  an 

a c t i v e  p a r t i c i p a n t  in the d e v e l o p m e n t ,  (in o t h e r  wo r d s ,  if 

the y h a v e  some  k i n d  of m a n a g e m e n t  or p a r t i c i p a t o r y  d e v e l o p­

me n t  w i t h  the d e v e l o p e r ) ,  t h e n  they' r e  n o r m a l l y  h e l d  l i a b l e  

for th e s e  d e f e c t s  that s u b s e q u e n t l y  s h o w  up in the real 

estate. (...) Is t here any i n te n t  for a le nd e r  to a s s u m e  ne w  

l i a b i l i t i e s  u n d e r  this Act?

Buck: No, n o t  at all. As a m a t t e r  of fact, the d eep 

f r e e z e  p r o v i s i o n  of the A c t  (which is wha t  I t h i n k  y o u ' r e  

t a l k i n g  about) is the b a s i c  p r o v i s i o n  w h e r e b y  the l e n d e r  is 

s p e c i f i c a l l y  h e l d  not to be a d e c l a r a n t  but is s u b j e c t  to 

d e c l a r a n t  l i a b i l i t i e s  if as a s u c c e s s o r  d e c l a r a n t  he onl y  

t akes c e r t a i n  of the d e c l a r a n t  rights: the r ight to sell,

the r i g h t to p u t up signs, an d  m o d e l s .  Th e  A c t  it s e l f w a s  

d e s i g n e d  s p e c i f i c a l l y  to p r o v i d e  a c o n s t r u c t i o n  l e n d e r  w h o  

t a k e s  o v e r  a p r o j e c t  w i t h  the r e s p o n s i b i l i t y  o n l y  w i t h  

r e s p e c t  to t h os e  p a r t i c u l a r  a s p e c t s  w h i c h  w e r e  a s s i g n e d  to it 

i n  its loans. It w a s  w r i t t e n  in b y  the l e n d e r s  group. It is 

S e c t i o n  350, P a g e  35 of the r e v i s e d  bill, i n d i c a t i n g  that the 

s p e c i a l  d e c l a r a n t  ri g h t s  m a y  be t r a n s f e r r e d  o n l y  b y  an 

i n s t r u m e n t .  A n d  w i t h  the s p e c i a l  d e c l a r a n t  r i g h t s  go s p e c i a l  

d e c l a r a n t  o b l i g a t i o n s .

So u n l e s s  t h er e  is a s p e c i f i c  t r a n s f e r  then t here are no 

r i g h t s  at a l l  w i t h  no d e c l a r a n t  o b l i g a t i o n s .  T h e n  there is a 

s p e c i f i c  p r o v i s i o n  u p o n  t r a nsfer. U p o n  S e c t i o n  ( d ) , u p o n  

f o r e c l o s u r e ,  the s u c c e s s o r  e s s e n t i a l l y  is s u b j e c t  to the 

r i g h t s  an d  o b l i g a t i o n s  u n d e r  (e) (1), but if he is not 

s u b j e c t  to the r i g h t s  and o b l i g a t i o n s  h e  h a s  o n l y  s p e c i f i c  

l i m i t e d  r i g h t s  u n d e r  3. I b e l i e v e  th a t ' s the w a y  the deep 

f r e e z e  is. He is not s u b j e c t  (on L i n e  27, P a g e  37) to l i a b i l i t y



o b l i g a t i o n s  as d e cl a r a n t .  E x c e p t  the o b l i g a t i o n  to p r o v i d e  a 

p u b l i c  o f f e r i n g  s t a t e me n t .  It w a s  f a i r l y  w e l l  t h o u g h t  out 

w i t h  r e s p e c t  to c o n s t r u c t i o n  l e n d e r s  that t hey w o u l d  not be 

l i a b l e .

N o w  this doe s  n o t  c h a n g e  the c o m m o n  l a w  j o i n t  v e n t u r e .  If, 

h o w e v e r ,  a l e n d e r  h a s  e x e r c i s e d  the c o n t r o l  o v e r  the c o m m o n  

lav; that w o u l d  m a k e  h i m  a j o i n t  v e n t u r e ,  I t h i n k  this d o e s n ' t  

c h a n g e  it. But I t h i n k  that the y  c a n  r e s e r v e  a l l  the r i g h t s  

that a l e n d e r  w o u l d  n o r m a l l y  n e e d  to take o v e r  the r i g h t s  of 

a d e c l a r a n t  u p o n  f o r e c l o s u r e ,  bu t  not. b e c o m e  a d e c l a r a n t  

su b j e c t  to d e c l a r a n t  l i a b i l i t i e s .  So t h e r e  is n o  int e n t  that 

t here w o u l d  be a j o i n t  v e n t u r e  p r e d i c a m e n t  c o m i n g  up on the 

l e n d e r  in this Act.

S E N A T O R  H AL F O R D .  O ka y  A n c h o r a g e ,  do y o u  h a v e  any  e t h e r  

qu e s t i o n s .  D o e s  a n y  o t h e r  p e r s o n  w a n t  to t e s t i f y . . . I f  there 

is an y  o t h e r  public: c o m m e n t  or t e s t i m o n y  f r o m  A n c h o r a g e ,  ve 

ca n  go a h e a d  and h e a r  it now.

M O D E R A T O R .  We h a v e  one o t h e r  i n d i v i d u a l  w h o  w o u l d  like to 

testify.

B E T T Y  COOK. As I t e s t i f i e d  b e f o r e ,  we are in f avor of SB 

44. W e  hav e  a c o u p l e  c o n c e r n s  I'd lik e to go into. O n  the 

f irst page, w e  f ee l  that p r o j e c t s  of l ess than 12 u nits 

sh o u l d  no t  he  e x e m p t  f r o m  the e n t i r e  c h a pter. O w n e r s  of 

s m a l l  p r o j e c t s  tend to n e e d  j u s t  as m u c h  p r o t e c t i o n  as t ho s e  

in  l a r g e r  pr o jects. ( I n d i s c er n i b l e )  p oo r l y  m a n a g e d  p r o j e c t  

or m i s i n f o r m a t i o n  can be j u s t  as d e t r i m e n t a l  to o w n e r s  of 

s m a l l  projects.

A n d  S e c t i o n  030, w e ' d  like c l a r i f i c a t i o n :  if the w o r d  "or" 

ac the en d  of line 27 m e a n s  that p r o j e c t s  w i t h  a n n u a l  fees of 

less than $100 w o u l d  a lso be exem p t ,  r e g a r d l e s s  of the n u m b e r  

of units. It is k i n d  of u n c l e a r  and w e  w o u l d  lik e  to k n o w  if 

this is the irtent., or if the w o r k  " o r "  s h o u l d  b e  c h a n g e d  to 

"and".

BUCK. No, the a n s w e r  is "or". T h e  in t e n t  of the d r a f t s m a n  

in that p a r t i c u l a r  cas e  is e v e n  if i t ' s  a large p r o j e c t  of 50 

or 60 h o u s e  lots in it, bu t  its o n l y  f u n c t i o n  is the m a i n t e n a n c e  

of the sig n  at the end of the street, or the m a i n t e n a n c e  of a 

d e t e n t i o n  area, or m a y b e  a p i e c e  of o p e n  space, and all it 

ha s  to do is p r o v i d e  i n s u r a n c e  for it —  that it w o u l d  not 

h a v e  to go th r o u g h  the f o r m a l i t i e s  of this p a r t i c u l a r  Act.

F o r m  an a s s o c i a t i o n ,  hav e  a n n u a l  b u d g e t  m e e t i n g s ,  h a v e  a n n u a l  

a s s e s s m e n t s  a n d  h a v e  all that. U n l e s s  it o p t e d  int o  the Act.

So the a n s w e r  is that the i n t e n t i o n  of the A c t  w a s  "or".

T h e  w h o l e  i s s u e o f  de m i n i m u m  w a s  a n  i ssue that w a s  d i s­

cus s e d  at g r e a t  length, w i t h  gr e a t  h e a t  a n d  light, by the 

U n i f o r m  L a w  C o m m i s s i o n e r s .  T h e  n u m b e r  12 an d  the $10 0  w a s  

fr a n k l y  a m a t t e r  of j ust a t t e m p t i n g  to d r a w  a line. T h e r e  is 

a r e c o g n i t i o n ,  q u i t e  c l early, that v e r y  s m a l l  p r o j e c t s ,  w i t h



v e r y  s m a l l  in t e r e s t s ,  that are s u b j e c t  to the Act, p r o b a b l y  

s h o u l d  not h a v e  to go t h r o u g h  the f o r m a l i t y  of the Act. T h e  

q u e s t i o n  h o w  s m a l l  is small. T h e  U n i f o r m  L a w  C o m m i s s i o n e r s  

c a m e  up w i t h  12. T hat p a r t i c u l a r  p r o v i s i o n ,  as I say, w a s  a 

m a t t e r  of a n  a t t e m p t  to d r a w  a line. I t h i n k  the c o m m e n t  w a s  

d e s i g n e d  so that e v e n  t h o u g h  t h e r e  m a y  be a lot of units, if 

the c o m m o n  e x p e n s e  a s s e s s m e n t s  a r e  v e r y  s m a l l  p e r  u n i t  p e r  

y ear, then it w o u l d  be  e x e m p t  f r o m  the Act. U n l e s s  they 

o p t e d  it. It's q u i t e  l i k e l y  tha t in m a n y  c a s e s  t h e y  w i l l  o p t  

in. A l a s k a  H o u s i n g  F i n a n c e  C o r p o r a t i o n  c ou l d  r e q u i r e  as a 

c o n d i t i o n  of f i n a n c i n g  that they opt in b e c a u s e  the y  h a v e  the 

p o w e r  to do so. But there w a s  a f e e l i n g  that t here is a 

p o i n t  w h e r e  s m a l l  is too small.

COOK. M y  c o m m e n t  w o u l d  b e  that I d i s a g r e e  w i t h  that. I 

t h i n k the p h i l o s o p h y  is g o o d  b e h i n d  it that de m i n i m u s  P UDs 

do n ot  n e e d  to b e  as c o n c e r n e d .  But there ar e  s m a l l  u n i t s  

o u t  there —  I k n o w  of a three-ur.it p r o j e c t  —  that h a v e  s o m e  

v e r y  l ar g e  a s s e s s m e n t s  on t h e i r  p r o p e r t y .  Th e p r o b l e m s  w i t h  

t hose three p e o p l e  are jus t  as m u c h  as the p r o b l e m s  w i t h  100 

p e o p l e  in a unit. T he  d i s c l o s u r e s  are n o t  made. If the 

p r o j e c t s  are that small, the p u b l i c  o f f e r i n g  s t a t e m e n t  w o u l d  

no t  be that c u m b e r s o m e  to g i v e  a n d  it c e r t a i n l y  w o u l d  give 

p r o t e c t i o n  to t hose b u y e r s  in t h o s e  u n i t s  l eft on a p r o j e c t  

of l ess that 10 units.

W e  w o u l d  a l s o  like to see p r o v i s i o n s  m a d e  for the e n f o r c e­

me n t  of the bill. The b i l l  o f f e r s  goo d  p r o t e c t i o n  but it 

o f f e r s  the c o n s u m e r s  no e a s y  w a y  to in s u r e  that p r o t e ct i o n .

T h e  s u p e r  l i e n  p r o v i s i o n s  w e  a r e  in f avor of —  a l t h o u g h 

the y c r e a t e  a l i e n  that c o u l d  be s u p e r i o r  to the A l a s k a  

H o u s i n g  lien. W e  feel that it m a k e s  for f i n a n c i a l l y  h e a l t h  

a s s o c i a t i o n s  and the a m o u n t  is so minimal that we are in 

f a v o r  of that p a r t  of the b i l l .

We  a p p r e c i a t e  the o p p o r t u n i t y  to t e s t i f y  and we've, g i v e n  

the b i l l  to ou r  l e g a l  c o u n s e l  to a n s w e r  the m a i n  q u e s t i o n

that Mr. B a r n e s  b r o u g h t  up a n d  h o w  to c o n f o r m  to the b i l l  if

it is passed: w h a t  l e g a l p r o b l e m s  that it m i g h t  c a u s e  for

us. W e ' d  lik e  to be f u r t h e r  i n f o r m e d  of h e a r i n g s  so t hat w e

m a y  t e s t i f y  a f t e r  w e  h a v e  o u r  l e g a l  c o u n s e l  opinion.

BUCK. I h a v e  to a d m i t  that the p r o b l e m  of the de m i n i m u s  

p r o j e c t  is on e  that w e  did w r e s t l e  with. A n d  all I can o f f e r  

is that al l  the i n t e r e s t s  w e r e  r e p r e s e n t u ^  in the d r a f t i n g  of

the i n i t i a l  Ac t  —  the c o n s u m e r  inte r e s t ,  the d e v e l o p e r

in t e r e s t , the l e n d e r  inte r e s t .  T h e  m u n i c i p a l  o f f i c i a l s  and 

g o v e r n m e n t a l  o f f i c i a l s  a l l c a m e  o u t  an d  finally, sort of 

r e l u c t a n t l y ,  sai d  12 and $ 100 is p r o b a b l y  as fair as we can

get. It is a p o l i c y  q u e s t i o n  an d  it c e rt a i n l y ,  I t hink

l e g i t i m a t e l y ,  is a p o l i c y  q u e s t i o n  that the L e g i s l a t u r e  

s h o u l d  c o nsider.



I h a v e  to i n d i c a t e  that the t w o - u n i t  c o m m o n  i n te r e s t  

c o m m u n i t y ,  w e  a l l  a g r e e  (which p r o b a b l y  c o n s i s t s  only  of a 

p a r t y  w all) s h o u l d  p r o b a b l y  be e x e m p t  f r o m  the Act.

I w o u l d  a l s o  l ike to p o i n t  out that this A c t  is not g o i n g  

to s a t i s f y  the p r o b l e m s  for n e w  h o m e  w a r r a n t i e s .  N e w  h o m e  

w a r r a n t i e s  is a d i f f e r e n t  b a t t l e  an d  n d i f f e r e n t  b a t t l e f i e l d .  

T h e  b i l l  p r o v i d e s  som e r e l a t i v e l y  goo d  w a r r a n t i e s  w i t h i n  its 

p r o v i s i o n s ,  b u t  p e r h a p s  the L e g i s l a t u r e  s h o u l d  l o o k  at the 

n e w  h o m e  w a r r a n t i e s  p r o v i s i o n  w i t h  r e s p e c t  to s i n g l e  fam i l y  

h o u s e s  a l o n e . B e c a u s e  m a n y  of t h e s e  p r o b l e m s  c a n  o c c u r  j u s t  

b e c a u s e  it h a p p e n s  to be a s i n g l e  f a m i l y  h o u s e  and the 

b u i l d i n g  d i d n ' t  f u l f i l l  the b u i l d e r ' s  p r o m i se s .  I t h i n k  it 

p r o v i d e s  an o r d e r l y  s y s t e m  fo r  w a r r a n t y  a d m i n i s t r a t i o n  if it 

h a p p e n s  to be a c o m m o n  i n t e r e s t  c o m m u n i t y .  But w h e n  it gets 

d o w n  to 12 or un d er ,  I t h i n k  m o r e  l i k e l y  than not, w h a t  

y o u ' r e  d e a l i n g  w i t h  are p r o b l e m s  tha t  ar e  p r o b l e m s  that o c c u r  

w i t h  s i n g l e  fa m i l y  h o u s e  b u i l d e r s ,  n o t  so m u c h  a p r o b l e m  w i t h  

( i n d i s c e r n i b l e ) . A l t h o u g h  I a d m i t  that if there are t hree 

h o u s e s  a n d  the e n t i r e  roof goes, a l l  the roofs go. And the 

fact that it is a c o m m o n  i n t e r e s t  c o m m u n i t y  or not isn't 

g o i n g  to give it m u c h  help.

H a d  the y had a p u b l i c  o f f e r i n g  s t a t e m e n t  and s o m e  a f f i r m a­

tive r e p r e s e n t a t i o n ,  they w o u l d  b e  g e t t i n g  a b e t t e r  handle.

S E N A T O R  H A L F O R D.  T h a n k  y o u



C O M M I T T E E  R E P O R T
S E N A T E

F U R T H E R :

D a t e

Mr. P r e s i d e n t

T h e  C o m m i t t e e  on ' c o n s i d e r e d  SB ^-4

U n i f o r m  C o m m o n  I n t e r e s t  O w n e r s h i p  Act; ofd.

a n d  (a m a j o r i t y  o f  the c o m m i t t e e )  (the c o m m i t t e e )  r e p o r t s  it b a c k  w i t h  
the f o l l o w i n g  r e c o m m e n d a t i o n s :

do pass

do pass w i t h  a t t a c h e d  a m e n d m e n t ( s )

r e p l a c e - w i t h / o r  a d o p t  CS f o r  _______$14 /J/.t/Z_)_____________________
n e w  t i t l e  7
s a m e  t i t l e  a n d  r e c o m m e n d s  ______________ ivias"_________________________________

a n d  a t t a c h e d  a " L E T T E R  O F  I N T E N T "  [ ] N E W  F I S C A L  N O T E

r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

r e c o m m e n d s  e f e r r a l  to ____________________________________________ C o m m i t t e e

M E M B E R S  S I G N I N G  M E M B E R S  H A V I N G
D O  P A S S  O T H E R  R E C O M M E N D A T I O N S

C h a i r m a n

C h a i r m a n  r e c o m m e n d a t i o n



1

2

3

■1

5

6

7

8

9

10

11

12

13

14

15

10

17

18

19

20

21

22

23

24

25

20

27,

28

29
S

O f f e r e d : A / I 1/85
Referred: Finance

O r i g i n a l  s p o n s o r s :  H a l l o r d ,  F a i k s ,
S t u r g u l e w s k i  and K er t t u l a

IN T H E  S E N A T E  BY T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  S E N A T E  B I L L  NO, 44 (Judiciary)

IN TH E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  SESSI O N  

A  BIL L

For an Act entitled: "An Act r e l a t i n g  to the U n i f o r m  Com m o n Interest

O w n e r s h i p  Act; a n d  p r o v i d i n g  for an e f f e c t i v e  date."

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E S T A T E  OF ALASKA:

* Section 1. AS 34 is a m e n d e d  by a d d i n g  a n e w  c h a pt e r  to read:

C H A P T E R  8, C O M M O N  I N T E R E S T  OWNERSHIP.

A R T I C L E  I. APPLICA B IL I T Y .

See. 34.08.010. A P P L I C A B I L I T Y  GENERALLY. Except as p r o v i d e d  in 

AS 34.0 8 . 0 2 0  an d  34.08.030, this c h a p t e r  appl i e s  to each co m m o n  i n t e r­

est c o m mu n i t y  c r e a t e d  w i t h i n  the s t a t e  a f t e r  the ef f e c t i v e  date of 

this Act. The provi s i o n s  of AS 10.15 and AS 34.07 do not apply to 

co m m o n  i n t e r e s t  c o m m u n i t i es  c r e a t e d  a ft e r  the e f f e c t i v e  date of this 

A c t .

Sec. 34.08.020. A P P L I C A B I L I T Y  T O  S M A L L COOPE R A T I V ES .  If a 

co o p e r a t i v e  contains only units r e s t r i c t e d  to n o n r e s i d e n t i a l  use or 

c o n t ai n s  no m o r e  than 12 u n i t s  an d is n o t  subj e ct  to any d e v e l o p m en t

rights or fi n a n c i n g  fro m  the Al as k a  H o u s i n g  F i n a n c e  Corporation, it is

subj e c t  only to A.S 34 . 08 . 7 2 0  - 3 4 . 0 8 . 7 4 0 unless the d ec l a r a t i o n

pr o v i d e s  that the entire c h a p t e r  is applicable.

Sec. 34.08.030. A P P L I C A B I L I T Y  T O  S M A L L  A N D  L I M I T E D  EXPE N S E  

L I A B I L I T Y  COMM O N  IN T E R E S T  COMMUNITIES. If a common interest c o m m u ni t y

c o n tains no mor e  than 12 u nits and is not subject to any de v e l opment

rights or f i n an c i n g  fro m  the Ala s k a  H o u s i n g  F i n a n c e  C o r p o r a t i o n or 

provides, in its declaration, that the annual a v e r a g e  common expense 

l i a bility o f  al l  u nits r e s t r i c t e d  to r e s i d e n t i a l purposes, e x c l u s i v e

-1- C S S B  44 ( Jud)



1 o f  o p t i o n a l  u s e r  f e e s  a n d  a n y  i n s u r a n c e  p r e m i u m s  p a i d  b y  t h e  a s s o c i a -

2 tion, m a y  n ot e x c e e d  $100, as a d j u s t e d  u n d e r  A S  3 4 . 0 8 . 8 2 0 ,  t he c o m m o n

3 i n t e r e s t  c o m m u n i t y  is s u b j e c t  o n l y  t o  A S  3 4 . 0 8 . 7 2 0  - 3 4 . 0 8 . 7 4 0  u n l e s s

4 t h e  d e c l a r a t i o n  p r o v i d e s  t h a t  t h e  e n t i r e  c h a p t e r  is a p p l i c a b l e .  A

5 d e c l a r a n t  m a y  n o t  s u b d i v i d e  r e a l  p r o p e r t y  u n d e r  s i n g l e  o w n e r s h i p  i n t o

6 t w o  o r  m o r e  c o m m o n  i n t e r e s t  c o m m u n i t i e s  to a v o i d  t h e  a p p l i c a t i o n  o f

7 t h i s  c h a p t e r .

8 Sec. 3 4 . 0 8 . 0 4 0 .  A P P L I C A B I L I T Y  T O  P R E E X I S T I N G  C O M M O N  I N T E R E S T

9 C O M M U N I T I E S . E x c e p t  a s  p r o v i d e d  i n  A S  3 4 . 0 8 . 0 5 C ,  t h e  p r o v i s i o n s  o f

10 A S  3 4 . 0 8 . 1 1 0 ,  3 4 . 0 8 . 1 2 0 ,  3 4 . 0 8 . 2 9 0 ,  3 4 . 0 8 . 3 2 0 ( 1 )  - (6 ) a n d  (11 )  -

11 (1 6 ) ,  3 4 . 0 8 . 4 2 0 ,  3 4 . 0 8 . 4 7 0 ,  3 4 . 0 8 . 4 9 0 ,  3 4 . 0 8 . 5 9 0 ,  3 4 . 0 8 . 6 7 0 ,  3 4 . 0 8 . -

12 7 2 0 ,  3 4 . 0 8 . 7 3 0 ,  3 4 . 0 8 . 7 4 0 ,  a n d  3 4 . 0 8 . 9 9 0 ,  t o  t h e  e x t e n t  n e c e s s a r y  i n

13 c o n s t r u i n g  a n y  o f  t h o s e  s e c t i o n s ,  a p p l y  to a l l  c o m m o n  i n t e r e s t  c o m m u -

14 n i t i e s  c r e a t e d  i n  th e  s t a t e  b e f o r e  th e  e f f e c t i v e  d a t e  of t h i s  A ct

15 e x c e p t  t h a t  t h e  s e c t i o n s  a p p l y  o n l y  w i t h  r e s p e c t  t o  e v e n t s  a n d  c i r c u m -

16 s t a n c e s  o c c u r r i n g  a f t e r  t he e f f e c t i v e  d a t e  of  this A c t  a n d  do n o t

17 i n v a l i d a t e  e x i s t i n g  p r o v i s i o n s  o f  t h e  d e c l a r a t i o n ,  b y l a w s ,  o r  p l a t s  o r

18 p l a n s  of th e  c o m m o n  i n t e r e s t  c o m m u n i t i e s .

19 Sec. 3 4 . 0 8 . 0 5 0 .  A P P L I C A B I L I T Y  T O  S M A L L  P R E E X I S T I N G  C O O P E R A T I V E S

2 0  A N D  P L A N N E D  C O M M U N I T I E S .  I f  a  c o o p e r a t i v e  o r  p l a n n e d  c o m m u n i t y  c r e -

2 1  ? t e d  w i t h i n  t h e  s t a t e  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t  c o n t a i n s

22 n o  m o r e  t h a n  12 u n i t s  a n d  is n o t  s u b j e c t  to a n y  d e v e l o p m e n t  r i g h t s ,  it

23 is s u b j e c t  o n l y  to A S  3 4 . 0 8 . 7 2 0  - 3 4 . 0 8 . 7 4 0 ,  u n l e s s  t h e  d e c l a r a t i o n  is

2 4  a m e n d e d  i n  c o n f o r m i t y  w i t h  l a w  a n d  w i t h  t h e  p r o c e d u r e s  a n d  r e q u i r e -

25 m e n t s  of t he d e c l a r a t i o n  to t a k e  a d v a n t a g e  of the p r o v i s i o n s  of

26  A S  3 4 . 0 8 . 0 6 0 ,  i n  w h i c h  c a s e  a l l  t h e  s e c t i o n s  e n u m e r a t e d  i n  A S  3 4 . 0 8 . -

27 0 4 0  a p p l y  to th e  c o o p e r a t i v e  or  p l a n n e d  c o m m u n i t y .

28 Sec. 3 4 . 0 8 . 0 6 0 .  A M E N D M E N T S  T O  G O V E R N I N G  I N S T R U M E N T S .  (a) I n

29 a m e n d m e n t s  to t h e  d e c l a r a t i o n ,  b y l a w s ,  o r  p l a t s  a n d  p l a n s  o f  a c o m m o n

CSSB 44(Jud) -2-
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i n t e r e s t  c o m m u n i t y  c r e a t e d  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t :

(1) i f  t h e  r e s u l t  a c c o m p l i s h e d  b y  t h e  a m e n d m e n t  w a s  p e r ­

m i t t e d  b y  l a w  p r i o r  t o  t h i s  c h a p t e r ,  t h e  a m e n d m e n t  m a y  b e  m a d e  e i t h e r  

i n  a c c o r d a n c e  w i t h  t h e  f o r m e r  l a w ,  i n  w h i c h  c a s e  t h a t  l a w  a p p l i e s  t o  

t h a t  a m e n d m e n t ,  o r  it m a y  b e  m a d e  u n d e r  t h i s  c h a p t e r ;  a n d

(2) i f  t h e  r e s u l t  a c c o m p l i s h e d  b y  t h e  a m e n d m e n t  is p e r m i t ­

t e d  b y  t h i s  c h a p t e r  a n d  w a s  n o t  p e r m i t t e d  b y  l a w  b e f o r e  t h e  e f f e c t i v e  

d a t e  o f  t h i s  A c t ,  t h e  a m e n d m e n t  m a y  b e  m a d e  u n d e r  t h i s  c h a p t e r .

(b) A n  a m e n d m e n t  to t h e  d e c l a r a t i o n ,  b y l a w s ,  o r  p l a t s  a n d  p l a n s  

a u t h o r i z e d  b y  t h i s  c h a p t e r  m u s t  b e  a d o p t e d  i n  c o n f o r m i t y  w i t h  l a w  a n d  

w i t h  t h e  p r o c e d u r e s  a n d  r e q u i r e m e n t s  s p e c i f i e d  b y  t h e  d e c l a r a t i o n ,  

b y l a w s ,  o r  p l a t s  a n d  p l a n s .  I f  a n  a m e n d m e n t  g r a n t s  a  p e r s o n  a n y  

r i g h t ,  p o w e r ,  o r  p r i v i l e g e  p e r m i t t e d  b y  t h i s  c h a p t e r ,  e a c h  c o r r e l a t i v e  

o b l i g a t i o n ,  l i a b i l i t y ,  a n d  r e s t r i c t i o n  i n  t h i s  c h a p t e r  a l s o  a p p l i e s  to 

t h e  p e r s o n .

S ec. 3 4 . 0 8 . 0 7 0 .  A P P L I C A B I L I T Y  T O  N O N R E S I D E N T I A L  C O M M O N  I N T E R E S T  

C O M M U N I T I E S .  (a) W i t h  t h e  e x c e p t i o n  o f  A S  3 4 . 0 8 . 7 2 0  - 3 4 . 0 8 . 7 4 0 ,

t h i s  c h a p t e r  d o e s  n o t  a p p l y  t o  a  c o m m o n  i n t e r e s t  c o m m u n i t y  i n  w h i c h  

e a c h  u n i t  is r e s t r i c t e d  e x c l u s i v e l y  to n o n r e s i d e n t i a l  u s e  u n l e s s  t h e  

d e c l a r a t i o n  p r o v i d e s  t h a t  t h e  c h a p t e r  d o e s  a p p l y  t o  t h e  c o m m o n  

i n t e r e s t  c o m m u n i t y .

(b) T h i s  c h a p t e r  a p p l i e s  t o  a  c o m m o n  i n t e r e s t  c o m m u n i t y  

c o n t a i n i n g  s o m e  u n i t s  t h a t  a r e  r e s t r i c t e d  e x c l u s i v e l y  t o  

n o n r e s i d e n t i a l  u s e  a n d  o t h e r  u n i t s  t h a t  a r e  n o t  r e s t r i c t e d  e x c l u s i v e l y  

to n o n r e s i d e n t i a l  u s e  o n l y  i f  t h e  d e c l a r a t i o n  p r o v i d e s  t h a t  t h e  

c h a p t e r  a p p l i e s  t o  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  o r  t h e  r e a l  e s t a t e  

c o m p r i s i n g  t h e  u n i t s  t h a t  m a y  b e  u s e d  f o r  r e s i d e n t i a l  p u r p o s e s  w o u l d  

b e  a c o m m o n  i n t e r e s t  c o m m u n i t y  x n  t h e  a b s e n c e  o f  t h e  u n i t s  t h a t  m a y  

n o t  b e  u s e d  f o r  r e s i d e n t i a l  p u r p o s e s .

-3- CSSB 44(Jud)
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Sec .  3 4 . 0 8 . 0 8 0 .  A P P L I C A B I L I T Y  T O  O U T - O F - S T A T E  C O M M O N  I N T E R E S T  

C O M M U N I T I E S .  T h i s  c h a p t e r  d o e s  n o t  a p p l y  to a c o m m o n  i n t e r e s t  c o m m u ­

n i t y  o r  u n i t  l o c a t e d  o u t s i d e  t h e  s t a t e ,  b u t  A S  3 4 . 0 8 . 5 2 0  - 3 4 . 0 8 . 5 8 0

a p p l y  t o  a c o n t r a c t  f o r  t h e  d i s p o s i t i o n  o f  a c o m m o n  i n t e r e s t  c o m m u n i t y  

o r  u n i t  t h a t  is s i g n e d  i n  t h e  s t a t e  b y  a p a r t y  u n l e s s  t h e  d i s p o s i t i o n  

is e x e m p t  u n d e r  A S  3 4 . 0 8 . 5 1 0 ( b ) .

A R T I C L E  2. C R E A T I O N , A L T E R A T I O N , A N D  T E R M I N A T I O N  O F  

C O M M O N  I N T E R E S T  C O M M U N I T I E S .

S ec. 3 4 . 0 8 . 0 9 0 .  C R E A T I O N  O F  C O M M O N  I N T E R E S T  C O M M U N I T I E S .  (a) A  

c o m m o n  i n t e r e s t  c o m m u n i t y  m a y  b e  c r e a t e d  u n d e r  t h i s  c h a p t e r  o n l y  b y  

r e c o r d i n g  a d e c l a r a t i o n  e x e c u t e d  i n  t h e  s a m e  m a n n e r  as a d e e d  a n d ,  ir, 

a c o o p e r a t i v e ,  b y  c o n v e y i n g  t h e  r e a l  e s t a t e  s u b j e c t  to t h e  d e c l a r a t i o n  

to t h e  a s s o c i a t i o n .  T h e  d e c l a r a t i o n  m u s t  b e  r e c o r d e d  i n  e a c h  r e c o r d ­

i n g  d i s t r i c t  i n  w h i c h  a p o r t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is 

l o c a t e d  a n d  m u s t  b e  i n d e x e d  i n  t h e  g r a n t e e ' s  i n d e x  i n  t h e  n a m e  o f  t h e  

c o m m o n  i n t e r e s t  c o m m u n i t y  a n d  t h e  a s s o c i a t i o n  a n d  i n  t h e  g r a n t o r ' s  

i n d e x  i n  t h e  n a m e  o f  e a c h  p e r s o n  e x e c u t i n g  t h e  d e c l a r a t i o n .

(b) I n  a c o n d o m i n i u m ,  a  d e c l a r a t i o n  o r  a n  a m e n d m e n t  to a d e c l a ­

r a t i o n  t h a t  a d d s  a u n i t  m a y  n o t  b e  r e c o r d e d  u n l e s s  t h e  s t r u c t u r a l  

c o m p o n e n t s  a n d  m e c h a n i c a l  s y s t e m s  o f  e a c h  b u i l d i n g  c o n t a i n i n g  o r  

c o m p r i s i n g  a  u n i t  o f  t h e  c o n d o m i n i u m  is c o m p l e t e d  s u b s t a n t i a l l y  i n  

a c c o r d a n c e  w i t h  t h e  p l a n s ,  as e v i d e n c e d  b y  a c e r t i f i c a t e  o f  c o m p l e t i o n  

r e c o r d e d  w i t h  t h e  d e c l a r a t i o n  o r  a m e n d m e n t  t o  t h e  d e c l a r a t i o n  a n d  

e x e c u t e d  b y

(!) a n  i n d e p e n d e n t  r e g i s t e r e d  e n g i n e e r ,  a r c h i t e c t ,  o r  l a n d

s u r v e y o r ;

(2) a n  a p p r a i s e r  w i t h  t h e  d e s i g n a t i o n  o f  S e n i o r  R e s i d e n t i a l  

A p p r a i s e r ,  S e n i o r  R e a l  P r o p e r t y  A p p r a i s e r  o r  S e n i o r  R e a l  E s t a t e  

A n a l y s t  o f  t h e  S o c i e t y  o f  R e a l  E s t a t e  A p p r a i s e r s ;
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1 (3) a Residential Member or Member, Appraisal Institute, of 

the American Institute of Real Estate Appraisers; or

(4) an individual with a designation established by 

regulation of the Alaska Housing Finance Corporation for fee 

appraisers who certify the completion of construction.

Sec. 34.08.100. UNIT BOUNDARIES. Except as provided by the 

declaration

(1) if walls, floors, or ceilings are designated as bound­

aries of a unit, the lath, furring, wallboard, plasterboard, plaster, 

paneling, tiles, wallpaper, paint, finished flooring, and other m a t e­

rials constituting a part of the finished surfaces of the walls, 

floors, or ceiling are a part of the unit, and all other portions of 

the walls, floors, or ceilings are a part of the common elements;

(2) if a chute, flue, duct, wire, conduit, bearing wall, 

bearing column, or other fixture lies partially within and partially 

outside the designated boundaries of a unit, the portion serving only 

the unit is a limited common element allocated solely to the unit, and 

any portion serving more than one unit or a portion of the common 

elements is a part of the common elements;

(3) subject to (2) of this section, spaces, interior pa r t i­

tions, and other fixtures and improvements within the boundaries of a 

unit are a part of the unit;

(4) any shutters, awnings, window boxes, doorsteps, stoops, 

perches, decks, balconies, patios, and each exterior door and window 

or other fixture designed to serve a single unit that is located 

outside the bowrdaries of the unit, are limited common elements allo­

cated exclusively to the unit.

Sec. 34.08.110. CONSTRUCTION AND VALIDITY OF DECLARATION AND 

BYLAWS. (a) Each provision of the declaration and bylaws is
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t

1 s e v e r a b l e .

2 (b) T h e  r u l e  a g a i n s t  p e r p e t u i t i e s  d o e s  n o t  d e f e a t  a n y  p r o v i s i o n

3 o f  t h e  d e c l a r a t i o n ,  b y l a w s ,  r u l e s ,  o r  r e g u l a t i o n s  a d o p t e d  u n d e r

4  A S  3 4 . 0 8 . 3 2 0 ( a ) ( 1 ) .

5 (c) I n  a  c o n f l i c t  b e t w e e n  t h e  p r o v i s i o n s  o f  t h e  d e c l a r a t i o n  a n d

6 t h e  b y l a w s ,  t h e  d e c l a r a t i o n  p r e v a i l s  u n l e s s  t h e  d e c l a r a t i o n  i s  i n c o n -

7 s i s t e n t  w i t h  t h i s  c h a p t e r .

8 (d) T i t l e  to  a  u n i t  a n d  c o m m o n  e l e m e n t s  is n o t  r e n d e r e d  u n -

9 m a r k e t a b l e  o r  o t h e r w i s e  a f f e c t e d  b y  r e a s o n  o f  a n  i n s u b s t a n t i a l  f a i l u r e

1 0  o f  t h e  d e c l a r a t i o n  t o  c o m p l y  w i t h  t h i s  c h a p t e r .  W h e t h e r  a s u b s t a n t i a l

11 f a i l u r e  i m p a i r s  m a r k e t a b i l i t y  i s  n o t  a f f e c t e d  b y  t h i s  c h a p t e r .

1 2  Sec. 3 4 . 0 8 . 1 2 0 .  D E S C R I P T I O N  O F  U N I T S .  A  d e s c r i p t i o n  o f  a  u n i t

13 t h a t  s e t s  o u t  t h e  n a m e  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ,  t h e  r e c o r d i n g

14 d a t a  f o r  t h e  d e c l a r a t i o n ,  t h e  r e c o r d i n g  d i s t r i c t  i n  w h i c h  t h e  c o m m o n

15 i n t e r e s t  c o m m u n i t y  i s  l o c a t e d ,  a n d  t h e  i d e n t i f y i n g  n u m b e r  o f  t h e  u n i t ,

16 is a l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  o f  t h e  u n i t  a n d  a l l  r i g h t s ,  o b l i -

17 g a t i o n s ,  a n d  i n t e r e s t s  a p p u r t e n a n t  t o  t h e  u n i t  t h a t  w e r e  c r e a t e d  b y

18 t h e  d e c l a r a t i o n  o r  b y l a w s .

19 Sec .  3 4 . 0 8 . 1 3 0 .  C O N T E N T S  O F  D E C L A R A T I O N .  (a) T h e  d e c l a r a t i o n

20 m u s t  c o n t a i n :

21 (1) t h e  n a m e s  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  a n d  t h e

22 a s s o c i a t i o n  a n d  a s t a t e m e n t  t h a t  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is

2 3  e i t h e r  a c o n d o m i n i u m ,  c o o p e r a t i v e ,  o r  p l a n n e d  c o m m u n i t y ;

2 4  (2) t h e  n a m e  o f  e a c h  r e c o r d i n g  d i s t r i c t  i n  w h i c h  a  p a r t  o f

2 5  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is s i t u a t e d ;

2 6  (3) a l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  o f  t h e  r e a l  e s t a t e

2 7  i n c l u d e d  i n  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ;

2 8  (4) a s t a t e m e n t  o f  t h e  m a x i m u m  n u m b e r  o f  u n i t s  t h a t  t h e

2 9  d e c l a r a n t  r e s e r v e s  t h e  r i g h t  to c r e a t e ;
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(5) i n  a  c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,  a  d e s c r i p t i o n  o f  

t h e  b o u n d a r i e s  o f  e a c h  u n i t  c r e a t e d  b y  t h e  d e c l a r a t i o n ,  i n c l u d i n g  t h e  

i d e n t i f y i n g  n u m b e r  o f  t h e  u n i t ,  o r  i n  a c o o p e r a t i v e ,  a  d e s c r i p t i o n ,  

w h i c h  m a y  b e  b y  p l a t s  o r  p l a n s ,  o f  e a c h  u n i t  c r e a t e d  by t h e  d e c l a r a ­

t i o n ,  i n c l u d i n g  t h e  i d e n t i f y i n g  n u m b e r  o f  t h e  u n i t ,  i t s  s i c e  o r  n u m b e r  

o f  r o o m s ,  a n d  i t s  l o c a t i o n  w i t h i n  a  b u i l d i n g  i f  it is w i t h i n  a b u i l d ­

i n g  c o n t a i n i n g  m o r e  t h a n  o n e  u n i t ;

(6) a d e s c r i p t i o n  o f  a n y  l i m i t e d  c o m m o n  e l e m e n t s ,  o t h e r  

t h a n  t h o s e  s p e c i f i e d  i n  A S  3 4 . 0 8 . 1 0 0 ( 2 )  a n d  (4) o r  3 4 . 0 8 . 1 7 0 ( b ) ( 1 0 )  

a n d ,  i n  a p l a n n e d  c o m m u n i t y ,  a n y  r e a l  e s t a t e  t h a t  is o r  m u s t  b e c o m e  

c o m m o n  e l e m e n t s ;

(7) a  d e s c r i p t i o n  o f  a n y  r e a l  e s t a t e ,  e x c e p t  r e a l  e s t a t e  

s u b j e c t  t o  d e v e l o p m e n t  r i g h t s ,  t h a t  m a y  b e  a l l o c a t e d  s u b s e q u e n t l y  a s  

l i m i t e d  c o m m o n  e l e m e n t s ,  o t h e r  t h a n  l i m i t e d  c o m m o n  e l e m e n t s  s p e c i f i e d  

i n  A S  3 4 . 0 8 . 1 0 0 ( 2 )  a n d  (4), t o g e t h e r  w i t h  a s t a t e m e n t  t h a t  t h e  d e s i g ­

n a t e d  r e a l  e s t a t e  m a y  b e  a l l o c a t e d ;

(8) a d e s c r i p t i o n  o f  a n y  d e v e l o p m e n t  r i g h t s  o r  o t h e r  s p e ­

c i a l  d e c l a r a n t  r i g h t s  r e s e r v e d  b y  t h e  d e c l a r a n t ,  t o g e t h e r  w i t h  a 

l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  o f  t h e  r e a l  e s t a t e  to w h i c h  e a c h  o f  t h e  

r i g h t s  a p p l i e s ,  a n d  a t i m e  l i m i t  w i t h i n  w h i c h  e a c h  o f  t h e  r i g h t s  m u s t  

b e  e x e r c i s e d ;

(9) i f  a  d e v e l o p m e n t  r i g h t  m a y  b e  e x e r c i s e d  w i t h  r e s p e c t  to 

d i f f e r e n t  p a r c e l s  o f  r e a l  e s t a t e  a t  d i f f e r e n t  t i m e s ,  a  s t a t e m e n t  to 

t h a t  e f f e c t  t o g e t h e r  w i t h

(A) e i t h e r  a s t a t e m e n t  f i x i n g  t h e  b o u n d a r i e s  o f  t h e  

p o r t i o n s  a n d  r e g u l a t i n g  t h e  o r d e r  i n  w h i c h  t h e  p o r t i o n s  m a y  b e  

s u b j e c t e d  t o  t h e  e x e r c i s e  o f  e a c h  d e v e l o p m e n t  r i g h t  o r  a s t a t e ­

m e n t  t h a t  a s s u r a n c e s  a r e  n o t  m a d e  w i t h  r e g a r d  t o  m a t t e r s  u n d e r  

t h i s  p a r a g r a p h ;  a n d
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1 (B) a s t a t e m e n t  as t o  w h e t h e r ,  i f  a d e v e l o p m e n t  r i g h t

2 i s  e x e r c i s e d  i n  a p o r t i o n  o f  t h e  r e a l  e s t a t e  s u b j e c t  t o  t h e

3 d e v e l o p m e n t  r i g h c ,  t h e  d e v e l o p m e n t  r i g h t  m u s t  b e  e x e r c i s e d  i n  a l l

4 o r  i n  a n y  o t h e r  p o r t i o n  o f  t h e  r e m a i n d e r  o f  t h a t  r e a l  e s t a t e ;

5 (10) a n y  o t h e r  c o n d i t i o n  o r  l i m i t a t i o n  u n d e r  w h i c h  t h e

6 r i g h t s  d e s c r i b e d  i n  (8) o f  t h i s  s u b s e c t i o n  m a y  b e  e x e r c i s e d  o r  w i l l

7 l a p s e ;

8 (11) a n  a l l o c a t i o n  t o  e a c h  u n i t  o f  t h e  a l l o c a t e d  i n t e r e s t s

9 i n  t h e  m a n n e r  d e s c r i b e d  i n  A S  3 4 . 0 8 . 1 5 0 ;

10 (12) a n y  r e s t r i c t i o n s

11  (A) o n  u s e ,  o c c u p a n c y ,  a n d  a l i e n a t i o n  o f  t h e  u n i t s ;

12 a n d

13 (B) o n  t h e  a m o u n t  f o r  w h i c h  a  u n i t  m a y  b e  s o l d  o r  o n

14 t h e  a m o u n t  t h a t  m a y  b e  r e c e i v e d  b y  a  u n i t  o w n e r  o n  s a l e ,  c o n d e m -

15 n a t i o n ,  o r  c a s u a l t y  l o s s  t o  t h e  u n i t  o r  t o  t h e  c o m m o n  i n t e r e s t

16 c o m m u n i t y ,  o r  o n  t e r m i n a t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ;

17 (13) t h e  r e c o r d i n g  d a t a  f o r  r e c o r d e d  e a s e m e n t s  a n d  l i c e n s e s

18 a p p u r t e n a n t  t o  o r  i n c l u d e d  i n  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  o r  t o

19 w h i c h  a n y  p o r t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is o r  m a y  b e c o m e

20 s u b j e c t  b y  v i r t u e  o f  a  r e s e r v a t i o n  i n  t h e  d e c l a r a t i o n ;  a n d

2 1  (14) e a c h  m a t t e r  r e q u i r e d  b y  A S  3 4 . 0 8 . 1 ^ 0 ,  3 4 . 0 8 . 1 5 0 ,  3 4 . -

2 2  0 8 . 1 6 0 ,  3 4 . 0 8 . 1 7 0 ,  3 4 . 0 8 . 2 3 0 ,  3 4 . 0 8 . 2 A 0  a n d  3 4 . 0 8 . 3 3 0 ( d ) .

23 (b) A  d e c l a r a t i o n  m a y  c o n t a i n  o t h e r  m a t t e r s  t h e  d e c l a r a n t  c o n -

24  s i d e r s  a p p r o p r i a t e .

25 S ec. 3 4 . 0 8 . 1 4 0 .  L E A S E H O L D  C O M M O N  I N T E R E S T  C O M M U N I T I E S .  (a) I f

26 c h e  e x p i r a t i o n  o r  t e r m i n a t i o n  o f  a l e a s e  o r  a  m e m o r a n d u m  o f  t h e  l e a s e

27 w i l l  t e r m i n a t e  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  o r  r e d u c e  i t s  s i z e ,  t h e

28 l e a s e  o r  a m e m o r a n d u m  o f  t h e  l e a s e  m u s t  b e  r e c o r d e d .  I n  a c o n d o m i n i u m

29  o r  p l a n n e d  c o m m u n i t y ,  t h e  l e s s o r  o f  e a c h  l e a s e  d e s c r i b e d  i n  t h i s
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25

26

2 7

2 8

29

s u b s e c t i o n  s h a l l  s i g n  t h e  d e c l a r a t i o n .  T h e  d e c l a r a t i o n  m u s t  s t a t e :

(1) t h e  r e c o r d i n g  d a t a  f o r  t h e  l e a s e  o r  a  s u m m a r y  o f  t h e  

c o m p l e t e  l e a s e ;

(2) t h e  d a t e  o n  w h i c h  t h e  l e a s e  is s c h e d u l e d  t o  e x o i r e ;

(3) a l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  o f  t h e  r e a l  e s t a t e  

s u b j e c t  t o  t h e  l e a s e ;

(4) a n y  r i g h t  o f  t h e  u n i t  o w n e r s  to r e d e e m  t h e  r e v e r s i o n  

a n d  t h e  m a n n e r  i n  w h i c h  t h e  r i g h t s  m a y  b e  e x e r c i s e d ,  o r  a  s t a t e m e n t  

t h a t  t h e  u n i t  o w n e r s  d o  n o t  h a v e  a  r i g h t  t o  r e d e e m  t h e  r e v e r s i o n ;

(5) a n y  r i g h t  o f  t h e  u n i t  o w n e r s  t o  r e m o v e  a n y  i m p r o v e m e n t s  

w i t h i n  a  r e a s o n a b l e  t i m e  a f t e r  t h e  e x p i r a t i o n  o r  t e r m i n a t i o n  o f  t h e  

l e a s e ,  o r  a s t a t e m e n t  t h a t  t h e  u n i t  o w n e r s  d o  n o t  h a v e  t h e  r i g h t  t o  

r e m o v e  i m p r o v e m e n t s  a f t e r  t h e  e x p i r a t i o n  o r  t e r m i n a t i o n  o f  t h e  l e a s e ;  

a n d

(6) a n y  r i g h t  o f  t h e  u n i t  o w n e r s  to r e n e w  t h e  l e a s e  a n d  t h e  

c o n d i t i o n s  o f  t h e  r e n e w a l ,  o r  a s t a t e m e n t  t h a t  t h e  u n i t  o w n e r s  d o  n o t  

h a v e  t h e  r i g h t  t o  r e n e w  t h e  l e a s e .

(b) A f t e r  t h e  d e c l a r a t i o n  f o r  a l e a s e h o l d  c o n d o m i n i u m  o r  l e a s e ­

h o l d  p l a n n e d  c o m m u n i t y  is r e c o r d e d ,  n e i t h e r  t h e  l e s s o r  n o r  t h e  s u c c e s ­

s o r  i n  i n t e r e s t  o f  t h e  l e s s o r  m a y  t e r m i n a t e  t h e  l e a s e h o l d  i n t e r e s t  o f  

a u n i t  o w n e r  w h o  m a k e s  t i m e l y  p a y m e n t  o f  a  u n i t  o w n e r ’s s h a r e  o f  t h e  

r ' n t  a n d  o t h e r w i s e  c o m p l i e s  w i t h  t h e  c o v e n a n t s  t h a t ,  i f  v i o l a t e d ,  

w o u l d  e n t i t l e  t h e  l e s s o r  to t e r m i n a t e  t h e  l e a s e .  T h e  l e a s e h o l d  i n t e r ­

e s t  of a u n i t  o w n e r  i n  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y  is n o t  a f ­

f e c t e d  b y  t h e  f a i l u r e  o f  a n y  o t h e r  p e r s o n  t o  p a y  r e n t  o r  f u l f i l l  a 

c o v e n a n t .

(c) T h e  a c q u i s i t i o n  o f  t h e  l e a s e h o l d  i n t e r e s t  o f  a  u n i t  o w n e r  b y  

t h e  o w n e r  o f  t h e  r e v e r s i o n  o r  r e m a i n d e r  d o e s  n o t  m e r g e  t h e  l e a s e h o l d  

a n d  f e e  s i m p l e  i n t e r e s t s  u n l e s s  t h e  l e a s e h o l d  i n t e r e s t s  o f  a l l  u n i t
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o w n e r s  s u b j e c t  to t h a t  r e v e r s i o n  o r  r e m a i n d e r  a r e  a c q u i r e d .

(d) I f  t h e  e x p i r a t i o n  o r  t e r m i n a t i o n  o f  a  l e a s e  d e c r e a s e s  t h e

n u m b e r  o f  u n i t s  i n  a  c o m m o n  i n t e r e s t  c o m m u n i t y ,  t h e  a l l o c a t e d  i n t e r ­

e s t s  m u s t  b e  r e a l l o c a t e d  u n d e r  A S  3 4 . 0 8 . 7 4 0 ( a )  as i f  t h e  u n i t s  h a d  

b e e n  t a h e n  b y  e m i n e n t  d o m a i n .  T h e  r e a l l o c a t i o n  m u s t  b e  c o n f i r m e d  b y  

a n  a m e n d m e n t  t o  t h e  d e c l a r a t i o n  p r e p a r e d ,  e x e c u t e d ,  a n d  r e c o r d e d  b y  

t h e  a s s o c i a t i o n  o f  u n i t  o w n e r s .

Sec .  3 4 . 0 8 . 1 5 0 .  A L L O C A T I O N  O F  A L L O C A T E D  I N T E R E S T S .  (a) T h e  

d e c l a r a t i o n  m u s t  a l l o c a t e

(1) to e a c h  u n i t  i n  a c o n d o m i n i u m ,  a f r a c t i o n  o r  p e r c e n t a g e  

o f  u n d i v i d e d  i n t e r e s t s  i n  t h e  c o m m o n  e l e m e n t s  a n d  ir. t h e  c o m m o n  e x ­

p e n s e s  o f  t h e  a s s o c i a t i o n  a n d  a  p o r t i o n  o f  t h e  v o t e s  i n  t h e  a s s o c i a ­

t i o n ;

(2) t o  e a c h  u n i t  i n  a  c o o p e r a t i v e ,  a n  o w n e r s h i p  i n t e r e s t  i n

t h e  a s s o c i a t i o n ,  a f r a c t i o n  o r  p e r c e n t a g e  o f  t h e  c o m m o n  e x p e n s e s  o f

t h e  a s s o c i a t i o n  a n d  a  p o r t i o n  o f  t h e  v o t e s  i n  t h e  a s s o c i a t i o n ;  a n d

(3) to e a c h  u n i t  i n  a  p l a n n e d  c o m m u n i t y ,  a f r a c t i o n  o r  

p e r c e n t a g e  o f  t h e  c o m m o n  e x p e n s e s  o f  t h e  a s s o c i a t i o n  a n d  a p o r t i o n  o f  

t h e  v o t e s  i n  t h e  a s s o c i a t i o n ,

(b) T h e  d e c l a r a t i o n  m u s t  s t a t e  t h e  f o r m u l a s  u s e d  to e s t a b l i s h  

a l l o c a t i o n s  o f  i n t e r e s t s .  T h e  a l l o c a t i o n s  m a y  n o t  d i s c r i m i n a t e  i n  

f a v o r  o f  u n i t s  o w n e d  b y  t h e  d e c l a r a n t  o r  a n  a f f i l i a t e  o f  t h e  d e c l a ­

r a n t  .

(c) I f  a  u n i t  m a y  b e  a d d e d  t o  o r  w i t h d r a w n  f r o m  t h e  c o m m o n  

i n t e r e s t  c o m m u n i t y ,  t h e  d e c l a r a t i o n  m u s t  s t a t e  t h e  f o r m u l a s  to b e  u s e d  

to r e a l l o c a t e  t h e  a l l o c a t e d  i n t e r e s t s  a m o n g  t h e  u n i t s  i n c l u d e d  i n  t h e  

c o m m o n  i n t e r e s t  c o m m u n i t y  a f t e r  t h e  a d d i t i o n  o r  w i t h d r a w a l .

(d) T h e  d e c l a r a t i o n  m a y  p r o v i d e :  (1) t h a t  d i f f e r e n t  a l l o c a ­

t i o n s  o f  v o t e s  s h a l l  b e  m a d e  t o  t h e  u n i t s  o n  p a r t i c u l a r  ms.tters
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1 s p e c i f i e d  i n  t h e  d e c l a r a t i o n ;  (2) f o r  c u m u l a t i v e  v o t i n g  o n l y  f o r  t h e

2 p u r p o s e  o f  e l e c t i n g  m e m b e r s  o f  t h e  e x e c u t i v e  b o a r d ;  a n d  (3) f o r  c l a s s

3 v o t i n g  o n  s p e c i f i e d  i s s u e s  a f f e c t i n g  t h e  c l a s s  i f  n e c e s s a r y  t o  p r o t e c t

4 v a l i d  i n t e r e s t s  o f  t h e  c l a s s .  A  d e c l a r a n t  m a y  n o t  u t i l i z e  c u m u l a t i v e

5 o r  c l a s s  v o t i n g  f o r  t h e  p u r p o s e  o f  e v a d i n g  a n y  l i m i t a t i o n  i m p o s e d  o n

6 d e c l a r a n t s  b y  t h i s  c h a p t e r  n o r  m a y  u n i t s  c o n s t i t u t e  a  c l a s s  b e c a u s e

7 t h e y  a r e  o w n e d  b y  a  d e c l a r a n t .

8 ve )  E x c e p t  f o r  m i n o r  v a r i a t i o n s  d u e  to r o u n d i n g ,  t h e  s u m  o f  t h e

9 c o m m o n  e x p e n s e  l i a b i l i t i e s  a n d ,  i n  a c o n d o m i n i u m ,  t h e  s u m  o f  t h e

10 u n d i v i d e d  i n t e r e s t s  i n  t h e  c o m m o n  e l e m e n t s  a l l o c a t e d  a t  a n y  t i m e  to

11 a l l  t h e  u n i t s  m u s t  e a c h  e q u a l  o n e  i f  s t a t e d  as a  f r a c t i o n  o r  100

12 p e r c e n t  i f  s t a t e d  a s  a p e r c e n t a g e .  I n  t h e  e v e n t  o f  d i s c r e p a n c y  b e -

13 t w e e n  a n  a l l o c a t e d  i n t e r e s t  a n d  t h e  r e s u l t  d e r i v e d  f r o m  a p p l i c a t i o n  o f

14 t h e  p e r t i n e n t  f o r m u l a ,  t h e  a l l o c a t e d  i n t e r e s t  p r e v a i l s .

15 (f) I n  a  c o n d o m i n i u m ,  t h e  c o m m o n  e l e m e n t s  a r e  n o t  s u b j e c t  to

16 p a r t i t i o n ,  a n d  a n y  p u r p o r t e d  c o n v e y a n c e ,  e n c u m b r a n c e ,  j u d i c i a l  s a l e ,

17 o r  o t h e r  v o l u n t a r y  o r  i n v o l u n t a r y  t r a n s f e r  o f  a n  u n d i v i d e d  i n t e r e s t  i n

18 t h e  c o m m o n  e l e m e n t s  m a d e  w i t h o u t  t h e  u n i t  t o  w h i c h  t h a t  i n t e r e s t  is

19 a l l o c a t e d  i s  v o i d .

2 0  (g) I n  a  c o o p e r a t i v e ,  a n y  p u r p o r t e d  c o n v e y a n c e ,  e n c u m b r a n c e ,

21 j u d i c i a l  s a l e ,  o r  o t h e i  v o l u n t a r y  o r  i n v o l u n t a r y  t r a n s f e r  o f  a n  o w n e r -

22 s h i p  i n t e r e s t  i n  t h e  a s s o c i a t i o n  m a d e  wit'.out t h e  p o s s e s s o r y  i n t e r e s t

23 i n  t h e  u n i t  t o  w h i c h  t h a t  i n t e r e s t  is r e l a t e d  is v o i d .

24 S e c .  3 4 . 0 8 . 1 6 0 .  L I M I T E D  C O M M O N  E L E M E N T S .  (a) E x c e p t  f o r  t h e

25 l i m i t e d  c o m m o n  e l e m e n t s  d e s c r i b e d  i n  A S  3 4 . 0 8 . 1 0 0 ( 2 )  a n d  (4), t h e

26 d e c l a r a t i o n  m u s t  s p e c i f y  to w h i c h  u n i t  o r  u n i t s  e a c h  l i m i t e d  c o m m o n

27 e l e m e n t  is a l l o c a t e d .  A n  a l l o c a t i o n  m a y  n o t  b e  a l t e r e d  w i t h o u t  t h e

28 c o n s e n t  o f  t h e  u n i t  o w n e r s  w h o s e  u n i t s  a r e  a f f e c t e d .

29 (b) E x c e p t  as t h e  d e c l a r a t i o n  o t h e r w i s e  p r o v i d e s ,  a l i m i t e d
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1 c o m m o n  e l e m e n t  m a y  b e  r e a l l o c a t e d  b y  a n  a m e n d m e n t  t o  t h e  d e c l a r a t i o n

2 e x e c u t e d  b y  t h e  u n i t  o w n e r s  b e t w e e n  o r  a m o n g  w h o s e  u n i t s  t h e  r e a l l o c a -

3 t i o n  is m a d e .  T h e  p e r s o n s  e x e c u t i n g  t h e  a m e n d m e n t  s h a l l  p r o v i d e  a

4 c o p y  o f  t h e  a m e n d m e n t  to t h e  a s s o c i a t i o n ,  w h i c h  s h a l l  r e c o r d  it. T h e

5 a m e n d m e n t  m u s t  b e  r e c o r d e d  i n  t h e  n a m e s  o f  t h e  p a r t i e s  a n d  t h e  c o m m o n

6 i n t e r e s t  c o m m u n i t y .

7 (c) A  c o m m o r  e l e m e n t  n o t  p r e v i o u s l y  a l l o c a t e d  as a l i m i t e d

8 c o m m o n  e l e m e n t  m a y  b e  a l l o c a t e d  a s  a l i m i t e d  c o m m o n  e l e m e n t  o n l y  u n d e r

9 p r o v i s i o n s  i n  t h e  d e c l a r a t i o n  a d o p t e d  u n d e r  A S  3 4 . 0 8 . 1 3 0 ( a ) ( 7 ) .  T h e

10 a l l o c a t i o n  m u s t  b e  m a d e  b y  a n  a m e n d m e n t  t o  t h e  d e c l a r a t i o n .

11 S e c .  3 4 . 0 8 . 1 7 0 .  P L A T S  A N D  P L A N S .  (a) P l a t s  a n d  p l a n s  a r e  a

12 p a r t  o f  t h e  d e c l a r a t i o n  a n d  a r e  r e q u i r e d  f o r  a l l  c o m m o n  i n t e r e s t

13 c o m m u n i t i e s  e x c e p t  c o o p e r a t i v e s .  S e p a r a t e  p l a t s  a n d  p l a n s  a r e  n o t

14 r e q u i r e d  b y  t h i s  c h a p t e r  i f  t h e  i n f o r m a t i o n  r e q u i r e d  b y  t h i s  s e c t i o n

15 is c o n t a i n e d  i n  e i t h e r  a p l a t  o r  p l a n .  E a c h  p l a t  a n d  p l a n  m u s t  b e

16 c l e a r  a n d  l e g i b l e  a n d  c o n t a i n  a  c e r t i f i c a t i o n  t h a t  t h e  p l a t  o r  p l a n

17 c o n t a i n s  t h e  i n f o r m a t i o n  r e q u i r e d  b y  t h i s  s e c t i o n .

18 (b) E a c h  p l a t  m u s t  s h o w :

19 (1) t h e  n a m e  a n d  a s u r v e y  o r  g e n e r a l  s c h e m a t i c  m a p  o f  t h e

20 e n t i r e  cominor, i n t e r e s t  c o m m u n i t y ;

21 (2) t h e  l o c a t i o n  a n d  d i m e n s i o n s  o f  t h e  r e a l  e s t a t e  n o t

22 s u b j e c t  co d e v e l o p m e n t  r i g h t s  o r  s u b j e c t  o n l y  t o  t h e  d e v e l o p m e n t  r i g h t

23 to w i t h d r a w ,  a n d  t h e  l o c a t i o n  a n d  d i m e n s i o n s  o f  e a c h  e x i s t i n g  i m p r o v e -

24 m e n t  w i t h i n  t h e  r e a l  e s t a t e ;

25 (3) a  l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  o f  t h e  r e a l  e s t a t e

26 s u b j e c t  t o  d e v e l o p m e n t  r i g h t s ,  l a b e l e d  t o  i d e n t i f y  t h e  r i g h t s  a p p l i c a -

27 b l e  to e a c h  p a r c e l ;

28 (4) t h e  e x t e n t  o f  e a c h  e n c r o a c h m e n t  b y  o r  u p o n  a  p o r t i o n  o f

29 t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ;



1 (5) t o  t h e  e x t e n t  f e a s i b l e ,  a  l e g a l l y  s u f f i c i e n t  d e s c r i p -

2 t i o n  o f  e a c h  e a s e m e n t  s e r v i n g  o r  b u r d e n i n g  a  p o r t i o n  o f  t h e  c o m m o n

3 i n t e r e s t  c o m m u n i t y ;

4 (6) t h e  l o c a t i o n  a n d  d i m e n s i o n s  o f  a n y  v e r t i c a l  u n i t  b o u n d -

5 a r i e s  n o t  s h o w n  o r  p r o j e c t e d  o n  p l a n s  r e c o r d e d  u n d e r  (d) o f  t h i s

6 s e c t i o n  a n d  t h e  i d e n t i f y i n g  n u m b e r  o f  t h e  u n i t ;

7 (7) t h e  l o c a t i o n  w i t h  r e f e r e n c e  t o  a n  e s t a b l i s h e d  d a t u m  o f

8 a n y  h o r i z o n t a l  u n i t  b o u n d a r i e s  n o t  s h o w n  o r  p r o j e c t e d  o n  p l a n s  re-

9 c o r d e d  u n d e r  (d) o f  t h i s  s e c t i o n  a n d  t h e  i d e n t i f y i n g  n u m b e r  o f  t h e

10 u n i t ;

11 (8) a  l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  o f  a n y  r e a l  e s t a t e  in

12 w h i c h  t h e  u n i t  o w n e r s  w i l l  o w n  o n l y  a n  e s t a t e  f o r  y e a r s ,  l a b e l e d  as

13 " l e a s e h o l d  r e a l  e s t a t e " ;

14 (9) t h e  d i s t a n c e  b e t w e e n  n o n c o n t i g u o u s  p a r c e l s  o f  r e a l

15 e s t a t e  c o m p r i s i n g  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ;

16 (10) t h e  lc'.ation a n d  d i m e n s i o n s  o f  l i m i t e d  c o m m o n  e l e m e n t s ,

17 i n c l u d i n g  p o r c h e s ,  d e c k s , b a l c o n i e s  a n d  p a t i o s ,  o t h e r  t h a n  p a r k i n g

18 s p a c e s  a n d  t h e  o t h e r  l i m i t e d  c o m m o n  e l e m e n t s  d e s c r i b e d  i n  A S  3 4 . 0 8 . -

19 1 0 0 ( 2 )  a n d  (4);

20 (11) i n  t h e  c a s e  o f  r e a l  e s t a t e  n o t  s u b j e c t  to d e v e l o p m e n t

21 r i g h t s ,  a l l  o t h e r  m a t t e r s  c u s t o m a r i l y  s h o w n  o n  l a n d  s u r v e y s .

22 (c) A  p l a t  m a y  a l s o  s h o w  t h e  i n t e n d e d  l o c a t i o n  a n d  d i m e n s i o n s  o f

2 3  a c o n t e m p l a t e d  i m p r o v e m e n t  t o  b e  c o n s t r u c t e d  w i t h i n  t h e  c o m m o n  i n t e r -

2 4  e s t  c o m m u n i t y .  A  c o n t e m p l a t e d  i m p r o v e m e n t  s h o w n  m u s t  b e  l a b e l e d

25 e i t h e r  " M U S T  B E  B U I L T "  o r  " N E E D  N O T  B E  B U I L T " .

26 (d) T o  t h e  e x t e n t  n o t  s h o w n  o r  p r o j e c t e d  o n  t h e  p l a t s ,  p l a n s  of

27 t h e  u n i t s  m u s t  s h o w  o r  p r o j e c t :

28 (1) t h e  l o c a t i o n  a n d  d i m e n s i o n s  o f  t h e  v e r t i c a l  b o u n d a r i e s

29 o f  e a c h  u n i t ,  a n d  t h e  i d e n t i f y i n g  n u m b e r  o f  t h e  u n i t ;
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(2 ) a n y  h o r i z o n t a l  u n i t  b o u n d a r i e s ,  w i t h  r e f e r e n c e  t o  a n  

e s t a b l i s h e d  d a t u m ,  a n d  t h e  i d e n t i f y i n g  n u m b e r  o f  t h e  u n i t ;  a n d

(3) e a c h  u n i t  i n  w h i c h  t h e  d e c l a r a n t  h a s  r e s e r v e d  t h e  r i g h t  

to c r e a t e  a d d i t i o n a l  u n i t s  o r  c o m m o n  e l e m e n t s ,  i d e n t i f i e d  a p p r o p r i ­

a t e l y  .

(e) U n l e s s  t h e  d e c l a r a t i o n  p r o v i d e s  o t h e r w i s e ,  t h e  h o r i z o n t a l  

b o u n d a r i e s  o f  p a r t  o f  a  u n i t  l o c a t e d  o u t s i d e  a b u i l d i n g  h a v e  t h e  s a m e  

e l e v a t i o n  as t h e  h o r i z o n t a l  b o u n d a r i e s  o f  t h e  i n s i d e  p a r t  a n d  n e e d  n o t  

b e  d e p i c t e d  o n  t h e  p l a t s  a n d  p l a n s .

(f) U p o n  t h e  e x e r c i s e  o f  a n y  d e v e l o p m e n t  r i g h t ,  t h e  d e c l a r a n t  

s h a l l  e i t h e r  r e c o r d  n e w  p l a t s  a n d  p l a n s  n e c e s s a r y  t o  -.onform t o  t h e  

r e q u i r e m e n t s  o f  (a), (b), a n d  (d) o f  t h i s  s e c t i o n ,  o r  r e c o r d  n e w

c e r t i f i c a t i o n s  o f  p l a t s  a n d  p l a n s  p r e v i o u s l y  r e c o r d e d  i f  t h e  p l a t s  a n d

p l a n s  o t h e r w i s e  c o n f o r m  t o  t h e  r e q u i r e m e n t s  o f  (a), (b), a n d  (d) o f

t h i s  s e c t i o n .

(g) A  c e r t i f i c a t i o n  o f  a p l a t  o r  p l a n  r e q u i r e d  b y  t h i s  s e c t i o n  

o r  A S  3 4 . 0 8 . 0 9 0 ( b )  s h a l l  b e  m a d e  b y  a n  i n d e p e n d e n t  r e g i s t e r e d  

s u r v e y o r ,  a r c h i t e c t ,  o r  e n g i n e e r .

(h) T h e  s t a t e  r e c o r d e r  s h a l l  p r e s c r i b e  t h e  s t y l e ,  s i z e ,  f o r m ,  

a n d  q u a l i t y  o f  p l a t s  a n d  p l a n s  f i l e d  u n d e r  t h i s  c h a p t e r .

S e c .  3 4 . 0 8 . 1 8 0 .  E X E R C I S E  O F  D E V E L O P M E N T  R I G H T S .  (a) T o  e x e r ­

c i s e  a d e v e l o p m e n t  r i g h t  r e s e r v e d  u n d e r  A S  3 4 . 0 8 . 1 3 0 ( a ) ( 8 ) ,  a d e c l a ­

r a n t  s h a l l  p r e p a r e ,  e x e c u t e ,  a n d  r e c o r d  a n  a m e n d m e n t  t o  t h e  d e c l a r a ­

t i o n  a n d ,  i n  a  c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,  c o m p l y  w i t h  A S  3 4 . -  

0 8 . 1 7 0 .  T h e  d e c l a r a n t  is t h e  u n i t  o w n e r  o f  t h e  u n i t s  c r e a t e d  u n d e r  

t h e  a m e n d m e n t .  T h e  a m e n d m e n t  t o  t h e  d e c l a r a t i o n  m u s t  a s s i g n  a n  i d e n ­

t i f y i n g  n u m b e r  t o  e a c h  n e w  u n i t  c r e a t e d ,  a n d ,  e x c e p t  i n  t h e  c a s e  o f  

s u b d i v i s i o n  o r  c o n v e r s i o n  o f  u n i t s  d e s c r i b e d  i n  (b) o f  t h i s  s e c t i o n ,  

r e a l l o c a t e  t h e  a l l o c a t e d  i n t e r e s t s  a m o n g  a l l  u n i t s .  T h e  a m e n d m e n t
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1 m u s t  d e s c r i b e  a n y  c o m m o n  e l e m e n t s  a n d  a n y  l i m i t e d  c o m m o n  e l e m e n t s

2 c r e a t e d  u n d e r  t h e  a m e n d m e n t  a n d ,  i n  t h e  c a s e  o f  l i m i t e d  c o m m o n  e l e -

3 m e n t s ,  d e s i g n a t e  t h e  u n i t  t o  w h i c h  e a c h  is a l l o c a t e d  t o  t h e  e x t e n t

4 r e q u i r e d  b y  A S  3 4 . 0 8 . 1 6 0 .

5 (b) A  d e v e l o p m e n t  r i g h t  m a y  b e  r e s e r v e d  w i t h i n  a n y  r e a l  e s t a t e

6 a d d e d  to t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  i f  t h e  a m e n d m e n t  a d d i n g  t h e

7 r e a l  e s t a t e  i n c l u d e s  t h e  m a t t e r s  r e q u i r e d  b y  A S  3 4 . 0 8 . 1 3 0  o r  3 4 . 0 8 . -

8 140 ,  a n d ,  i n  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,  i f  t h e  p l a t s  a n d

9 p l a n s  i n c l u d e  t h e  m a t t e r s  r e q u i r e d  b y  A S  3 4 . 0 8 . 1 7 0 .  T h i s  p r o v i s i o n

10 d o e s  n o t  e x t e n d  t h e  t i m e  l i m i t  o n  t h e  e x e r c i s e  o f  d e v e l o p m e n t  r i g h t s

11 i m p o s e d  b y  t h e  d e c l a r a t i o n  u n d e r  A S  3 4 . 0 8 . 1 3 0 ( a ) ( 8 ) .

12 (c) W h e n e v e r  a d e c l a r a n t  e x e r c i s e s  a d e v e l o p m e n t  r i g h t  t o  s u b d i -

13 v i d e  o r  c o n v e r t  a u n i t  p r e v i o u s l y  c r e a t e d  i n t o  a d d i t i o n a l  u n i t s ,

14 c o m m o n  e l e m e n t s ,  o r  b o t h :

15 (1) i f  t h e  d e c l a r a n t  c o n v e r t s  t h e  u n i t  e n t i r e l y  to c o m m o n

16 e l e m e n t s ,  t h e  a m e n d m e n t  to t h e  d e c l a r a t i o n  m u s t  r e a l l o c a t e  a l l  t h e

17 a l l o c a t e d  i n t e r e s t s  o f  t h e  u n i t  a m o n g  t h e  o t h e r  u n i t s  a s  i f  t h a t  u n i t

18 h a d  b e e n  t a k e n  b y  e m i n e n t  d o m a i n ;  a n d

19 (2) i f  t h e  d e c l a r a n t  s u b d i v i d e s  t h e  u n i t  i n t o  t w o  o r  m o r e

20 u n i t s ,  w h e t h e r  o r  n o t  a n y  p a r t  o f  t h e  u n i t  is c o n v e r t e d  i n t o  c o m m o n

21 e l e m e n t s ,  t h e  a m e n d m e n t  to t h e  d e c l a r a t i o n  m u s t  r e a l l o c a t e  a l l  t h e

22 a l l o c i t e d  i n t e r e s t s  o f  t h e  u n i t  a m o n g  t h e  u n i t s  c r e a t e d  b y  t h e  s u b d i -

23 v i s i o n  i n  a n y  r e a s o n a b l e  m a n n e r  p r e s c r i b e d  b y  t h e  d e c l a r a n t .

2 4  (d) I f  t h e  d e c l a r a t i o n  u n d e r  A S  3 4 . 0 8 . 1 3 0 ( a ) ( 8 )  p r o v i d e s  t h a t

25 a l l  o r  a  p o r t i o n  o f  t h e  r e a l  e s t a t e  is s u b j e c t  to a r i g h t  o f  w i t h d r a w -

26 a l :

27 (1) i f  a l l  o f  t h e  r e a l  e s t a t e  is s u b j e c t  t o  w i t h d r a w a l  a n d

28 t h e  d e c l a r a t i o n  d o e s  n o t  d e s c r i b e  s e p a r a t e  p o r t i o n s  o f  r e a l  e s t a t e

29 s u b j e c t  to  t h e  r i g h t ,  n o n e  o f  t h e  r e a l  e s t a t e  m a y  b e  w i t h d r a w n  a f t e r  a
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1 u n i t  h a s  b e e n  c o n v e y e d  t o  a  p u r c h a s e r ;  a n d

2 (2) i f  a p o r t i o n  is s u b j e c t  to w i t h d r a w a l ,  it m a y  n o t  b e

3 w i t h d r a w n  a f t e r  a u n i t  i n  t h e  p o r t i o n  h a s  b e e n  c o n v e y e d  to a p u r -

4 c h a s e r .

5 (e) A  d e c l a r a n t  m a y  t e r m i n a t e  d e v e l o p m e n t  r i g h t s  b y  a n  a m e n d m e n t

6 to t h e  d e c l a r a t i o n .

7 S e c .  3 4 . 0 8 . 1 9 0 .  A L T E R A T I O N S  O F  U N I T S .  S u b j e c t  t o  t h e  p r o v i s i o n s

8 o f  t h e  d e c l a r a t i o n  a n d  o t h e r  p r o v i s i o n s  o f  law ,  a u n i t  o w n e r  (1) m a y

9 m a k e  a n  i m p r o v e m e n t  o r  a l t e r a t i o n  t o  t h e  u n i t  t h a t  d o e s  n o t  i m p a i r  t h e

10 s t r u c t u r a l  i n t e g r i t y  o r  m e c h a n i c a l  s y s t e m s  o r  l e s s e n  tl • p o r t  o f  a

11 p o r t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y :  (2 ) m a y  c h a n g e  t h e

12 a p p e a r a n c e  o f  t h e  c o m m o n  e l e m e n t s  o r  t h e  e x t e r i o r  a p p e a r a n c e  o f  a u n i t

13 o r  a n y  p o r t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  w i t h o u t  p e r m i s s i o n  o f

14 t h e  a s s o c i a t i o n ;  (3) a f t e r  a c q u i r i n g  a n  a d j o i n i n g  u n i t  o r  a n

15 a d j o i n i n g  p a r t  o f  a n  a d j o i n i n g  u n i t ,  m a y  r e m o v e  o r  a l t e r  a n

16 i n t e r v e n i n g  p a r t i t i o n  o r  c r e a t e  a p e r t u r e s  i n  t h e  p a r t i t i o n  e v e n  i f  t h e

17 p a r t i t i o n  i n  w h o l e  o r  i n  p a r t  is a c o m m o n  e l e m e n t ,  i f  t h e  r e m o v a l  o r

18 a l t e r a t i o n  d o e s  n e t  i m p a i r  t h e  s t r u c t u r a l  inte g i - i t y  o r  m e c h a n i c a l

19 s y s t e m s  o r  l e s s e n  t h e  s u p p o r t  o f  a p o r t i o n  o f  t h e  c o m m o n  i n t e r e s t

20 c o m m u n i t y  a n d  is c o m p l e t e d  a c c o r d i n g  to a p p l i c a b l e  c o d e s  a n d  i n  a

21 w o r k m a n l i k e  m a n n e r .  R e m o v a l  o f  p a r t i t i o n s  o r  c r e a t i o n  o f  a p e r t u r e s

22 u n d e r  t h i s  p a r a g r a p h  is n o t  a n  a l t e r a t i o n  o f  b o u n d a r i e s .

23 S e c .  3 4 . 0 8 . 2 0 0 .  R E L O C A T I O N  O F  B O U N D A R I E S  B E T W E E N  A D J O I N I N G

24 U N I T S .  (a) S u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h e  d e c l a r a t i o n  a n d  o t h e r

25 p r o v i s i o n s  o f  l aw, t h e  b o u n d a r i e s  b e t w e e n  a d j o i n i n g  u n i t s  m a y  b e

26 r e l o c a t e d  b y  a n  a m e n d m e n t  to t h e  d e c l a r a t i o n  u p o n  a p p l i c a t i o n  t o  t h e

2.7 a s s o c i a t i o n  b y  t h e  o w n e r s  o f  t h e  u n i t s .  I f  t h e  o w n e r s  o f  t h e  a d -

28 j o i n i n g  u n i t s  h a v e  s p e c i f i e d  a r e a l l o c a t i o n  b e t w e e n  t h e i r  u n i t s  o f

2 9  t h e i r  a l l o c a t e d  i n t e r e s t s ,  t h e  a p p l i c a t i o n  m u s t  s t a t e  t h e  p r o p o s e d
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r e a l l o c a t i o n s .  U n l e s s  t h e  e x e c u t i v e  b o a r d  d e t e r m i n e s  w i t h i n  30 d a y s  

t h a t  t h e  r e a l l o c a t i o n s  a r e  u n r e a s o n a b l e ,  t h e  a s s o c i a t i o n  s h a l l  p r e p a r e  

a n  a m e n d m e n t  t h a t  i d e n t i f i e s  t h e  u n i t s  i n v o l v e d  a n d  s t a t e s  t h e  r e a l l o ­

c a t i o n s .  T h e  a m e n d m e n t  m u s t  b e  e x e c u t e d  b y  t h o s e  u n i t  o w n e r s ,  c o n t a i n  

w o r d s  o f  c o n v e y a n c e  b e t w e e n  t h e m ,  a n d ,  o n  r e c o r d i n g ,  b e  i n d e x e d  i n  t h e  

n a m e  o f  t h e  g r a n t o r ,  t h e  g r a n t e e ,  a n d  t h e  a s s o c i a t i o n .

(b) T h e  a s s o c i a t i o n

(1) i n  a  c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y  s h a l l  p r e p a r e  a n d  

r e c o r d  p l a t s  o r  p l a n s  n e c e s s a r y  t o  s h o w  t h e  a l t e r e d  b o u n d a r i e s  b e t w e e n  

a d j o i n i n g  u n i t s ,  a n d  t h e i r  d i m e n s i o n s  a n d  i d e n t i f y i n g  n u m b e r s ;  a n d

(2) i n  a  c o o p e r a t i v e  s h a l l  p r e p a r e  a n d  r e c o r d  a m e n d m e n t s  to 

t h e  d e c l a r a t i o n ,  i n c l u d i n g  a n y  p l a n s ,  n e c e s s a r y  t o  s h o w  o r  d e s c r i b e

t h e  a l t e r e d  b o u n d a r i e s  b e t w e e n  a d j o i n i n g  u n i t s ,  a n d  t h e i r  d i m e n s i o n s

a n d  i d e n t i f y i n g  n u m b e r s .

Sec .  3 4 . 0 8 . 2 1 0 .  S U B D I V I S I O N  O F  U N I T S .  (a) I f  t h e  d e c l a r a t i o n  

e x p r e s s l y  p e r m i t s  it, a u n i t  m a y  b e  s u b d i v i d e d  i n t o  t w o  o r  m o r e  u n i t s .  

U p o n  a p p l i c a t i o n  o f  a  u n i t  o w n e r  t o  s u b d i v i d e  a  u n i t ,  t h e  a s s o c i a t i o n  

s h a l l ,  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h e  d e c l a r a t i o n  a n d  o t h e r  p r o ­

v i s i o n s  o f  law, p r e p a r e ,  e x e c u t e ,  a n d  r e c o r d  a n  a m e n d m e n t  t o  t h e  

d e c l a r a t i o n ,  i n c l u d i n g  i n  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y  t h e  p l a t s  

a n d  p l a n s ,  s u b d i v i d i n g  t h e  u n i t .

(b) T h e  a m e n d m e n t  t o  t h e  d e c l a r a t i o n  m u s t  b e  e x e c u t e d  b y  t h e

o w n e r  o f  t h e  u n i t  t o  b e  s u b d i v i d e d ,  a s s i g n  a n  i d e n t i f y i n g  n u m b e r  to 

e a c h  u n i t  c r e a t e d ,  a n d  r e a l l o c a t e  t h e  a l l o c a t e d  i n t e r e s t s  f o r m e r l y  

a l l o c a t e d  to t h e  s u b d i v i d e d  u n i t  to t h e  n e w  u n i t s  i n  a n y  r e a s o n a b l e  

m a n n e r  p r e s c r i b e d  b y  t h e  o w n e r  o f  t h e  s u b d i v i d e d  u n i t .

Sec .  3 4 . 0 8 . 2 2 L .  E A S E M E N T  F O R  E N C R O A C H M E N T S .  I f  a  u n i t  o r  'oraraon 

e l e m e n t  e n c r o a c h e s  o n  a n o t h e r  u n i t  o r  c o m m o n  e l e m e n t ,  a  v a l i d  e a s e m e n t  

f o r  t h e  e n c r o a c h m e n t  e x i s t s .  T h e  e a s e m e n t  d o e s  n o t  r e l i e v e  a u n i t
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1 o w n e r  o f  l i a b i l i t y  i n  c a s e  o f  w i l f u l  m i s c o n d u c t  n o r  r e l i e v e  a d e c l a r -

2 a n t  o r  a n y  o t h e r  p e r s o n  o f  l i a b i l i t y  f o r  f a i l u r e  t o  a d h e r e  to a n y

3 p l a t s  a n d  p l a n s  or, i n  a  c o o p e r a t i v e ,  t o  a n y  r e p r e s e n t a t i o n  i n  t h e

4  p u b l i c  o f f e r i n g  s t a t e m e n t .

5 S e c .  3 4 . 0 8 . 2 3 0 .  U S E  F O R  S A L E S  P U R P O S E S .  (a) A  d e c l a r a n t  m a y

6 m a i n t a i n  s a l e s  o f f i c e s ,  m a n a g e m e n t  o f f i c e s ,  a n d  m o d e l s  i n  u n i t s  o r  o n

7 c o m m o n  el' n e n t s  i n  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  o n l y  i f  t h e  d e c l a r a -

8 t i o n  p e r m i t s  i t  a n d  s p e c i f i e s  t h e  r i g h t s  o f  a d e c l a r a n t  w i t h  r e g a r d  to

9 t h e i r  n u m b e r ,  s i z e ,  l o c a t i o n ,  a n d  r e l o c a t i o n .  I n  a c o o p e r a t i v e  o r

10 c o n d o m i n i u m ,  a s a l e s  o f f i c e ,  m a n a g e m e n t  o f f i c e ,  o r  m o d e l  n o t  d e s i g -

11 n a t e d  a u n i t  b y  t h e  d e c l a r a t i o n  i s  a  c o m m o n  e l e m e n t .  A  d e c l a r a n t  w h o

12 c e a s e s  to b e  a u n i t  o w n e r  c e a s e s  to h a v e  a n y  r i g h t s  u n d e r  t h i s  s e c t i o n

13 u n l e s s  t h e  u n i t  is r e m o v e d  p r o m p t l y  f r o m  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y

14 u n d e r  a r i g h t  t o  r e m o v e  r e s e r v e d  i n  t h e  d e c l a r a t i o n .  A  d e c l a r a n t  m a y

15 m a i n t a i n  s i g n s  o n  t h e  c o m m o n  e l e m e n t s  a d v e r t i s i n g  t h e  c o m m o n  i n t e r e s t

16 c o m m u n i t y  s u b j e c t  to a n y  l i m i t a t i o n s  i n  t h e  d e c l a r a t i o n .

17 (b) R i g h t s  g r a n t e d  u n d e r  t h i s  s e c t i o n  a r e  s u b j e c t  t o  s t a t e  l a w

18 a n d  t o  m u n i c i p a l  o r d i n a n c e s .

19 S e c .  3 4 . 0 8 . 2 4 0 .  E A S E M E N T  R I G H T S .  (a) S u b j e c t  t o  t h e  p r o v i s i o n s

20 o f  t h e  d e c l a r a t i o n ,  a d e c l a r a n t  h a s  a n  e a s e m e n t  t h r o u g h  t h e  c o m m o n

21 e l e m e n t s  as m a y  b e  r e a s o n a b l y  n e c e s s a r y  f o r  t h e  p u r p o s e  o f  d i s c h a r g i n g

22 t h e  d e c l a r a n t ' s  o b l i g a t i o n s  o r  e x e r c i s i n g  s p e c i a l  d e c l a r a n t  r i g h t s ,

23 w h e t h e r  a r i s i n g  u n d e r  t h i s  c h a p t e r  o r  r e s e r v e d  i n  t h e  d e c l a r a t i o n .

2 4  (b) I n  a  p l a n n e d  c o m m u n i t y ,  s u b j e c t  to t h e  p r o v i s i o n s  o f  A S  3 4 . -

25 0 8 . 3 2 0 ( a ) ( 6 )  a n d  3 4 . 0 8 . 4 3 0 ,  a u n i t  o w n e r  h a s  a n  e a s e m e n t

26 (1) i n  t h e  c o m m o n  e l e m e n t s  f o r  p u r p o s e s  o f  a c c e s s  t o  t h e i r

27 u n i t s ;  a n d

2 8  (2 ) t o  u s e  t h e  c o m m o n  e l e m e n t s  a n d  a l l  r e a l  e s t a t e  t h a t

2 9  m u s t  b e c o m e  c o m m o n  e l e m e n t s  f o r  a l l  o t h e r  p u r p o s e s .
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S e c .  3 4 . 0 8 . 2 5 0 .  A M E N D M E N T  O F  D E C L A R A T I O N .  (a) E x c e p t  f o r  

a m e n d m e n t s  t h a t  m a y  b e  e x e c u t e d  b y  a d e c l a r a n t  u n d e r  A S  3 4 . 0 8 . 1 7 0 ( b )  

o r  3 4 . 0 8 . 1 8 0 ,  o r  b y  t h e  a s s o c i a t i o n  u n d e r  A S  3 4 . 0 8 . 1 4 0 ( d ) ,  3 4 . 0 8 . -

1 6 0 ( c ) ,  3 4 . 0 8 . 2 0 0 ( a ) ,  3 4 . 0 8 . 2 1 0 ,  o r  3 4 . 0 8 . 7 4 0 ,  o r  b y  c e r t a i n  u n i t  

o w n e r s  u n d e r  A S  3 4 . 0 8 . 1 6 0 ( b ) ,  3 4 . 0 8 . 2 0 0 ( a ) ,  3 4 . 0 8 . 2 1 0 ( b ) ,  o r  3 4 . 0 8 . -  

2 6 0 ( b ) ,  a n d  e x c e p t  as l i m i t e d  b y  (d) o f  t h i s  s e c t i o n ,  a d e c l a r a t i o n ,  

i n c l u d i n g  a n y  r e q u i r e d  p l a t s  a n d  p l a n s ,  m a y  b e  a m e n d e d  o n l y  b y  v o t e  o r  

a g r e e m e n t  o f  u n i t  o w n e r s  o f  u n i t s  c o m p r i s i n g  e i t h e r  at l e a s t  6 7  p e r ­

c e n t  o f  t h e  a l l o c a t e d  i n t e r e s t s  i n  t h e  a s s o c i a t i o n  o r  a l a r g e r  p e r ­

c e n t a g e  s p e c i f i e d  i n  t h e  d e c l a r a t i o n .  A  d e c l a r a t i o n  m a y  n o t  s p e c i f y  a  

s m a l l e r  n u m b e r  u n l e s s  a l l  o f  t h e  u n i t s  a r e  r e s t r i c t e d  e x c l u s i v e l y  t o  

n o n r e s i d e n t i a l  u s e .

(b) A n  a c t i o n  t o  c h a l l e n g e  t h e  v a l i d i t y  o f  a n  a m e n d m e n t  a d o p t e d

b y  t h e  a s s o c i a t i o n  u n d e r  t h i s  s e c t i o n  m a y  n o t  b e  b r o u g h t  m o r e  t h a n  o n e

y e a r  a f t e r  t h e  a m e n d m e n t  is r e c o r d e d .

(c) E a c h  a m e n d m e n t  to t h e  d e c l a r a t i o n  m u s t  b e  r e c o r d e d  i n  e a c h  

r e c o r d i n g  d i s t r i c t  i n  w h i c h  a p o r t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  

is  l o c a t e d  a n d  t h e  a m e n d m e n t  is e f f e c t i v e  o n l y  u p o n  r e c o r d i n g .  A n  

a m e n d m e n t ,  e x c e p t  a n  a m e n d m e n t  u n d e r  A S  3 4 . 0 8 . 2 0 0 ( a ) ,  m u s t  b e  i n d e x e d  

i n  t h e  n a m e  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  a n d  t h e  a s s o c i a t i o n  a n d

i n  t h e  n a m e  o f  t h e  p a r t i e s  e x e c u t i n g  t h e  a m e n d m e n t .

(d) E x c e p t  t o  t h e  e x t e n t  e x p r e s s l y  p e r m i t t e d  o r  r e q u i r e d  b y  

o t h e r  p r o v i s i o n s  o f  t h i s  c h a p t e r ,  a n  a m e n d m e n t  m a y  n o t  c r e a t e  o r  

i n c r e a s e  s p e c i a l  d e c l a r a n t  r i g h t s ,  i n c r e a s e  t h e  n u m b e r  o f  u n i t s ,  

c h a n g e  t h e  b o u n d a r i e s  o f  a u n i t ,  t h e  a l l o c a t e d  i n t e r e s t s  o f  a u n i t ,  o r  

t h e  u s e s  t o  w h i c h  a u n i t  is r e s t r i c t e d ,  i n  t h e  a b s e n c e  o f  u n a n i m o u s  

c o n s e n t  o f  t h e  u n i t  o w n e r s .

(e) A n  a m e n d m e n t  t o  t h e  d e c l a r a t i o n  r e q u i r e d  b y  t h i s  c h a p t e r  t o  

b e  r e c o r d e d  by t h e  a s s o c i a t i o n  m u s t  b e  p r e p a r e d ,  e x e c u t e d ,  r e c o r d e d ,
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1 a n d  c e r t i f i e d  o n  b e h a l f  o f  t h e  a s s o c i a t i o n  b y  a n  o f f i c e r  o f  t h e  a s s o -

2 c i a t i o n  d e s i g n a t e d  f o r  t h a t  p u r p o s e  o r ,  i n  t h e  a b s e n c e  o f  d e s i g n a t i o n ,

3 b y  t h e  p r e s i d e n t  o f  t h e  a s s o c i a t i o n .

4 S e c .  3 4 . 0 8 . 2 6 0 .  T E R M I N A T I O N  O F  C O M M O N  I N T E R E S T  C O M M U N I T Y .  (a)

5 U n l e s s  a l l  u n i t s  a r e  t a k e n  b y  e m i n e n t  d o m a i n ,  o r  u n l e s s  t h e r e  h a s  b e e n

6 a  f o r e c l o s u r e  o f  a  s e c u r i t y  i n t e r e s t  t h a t  h a s  p r i o r i t y  o v e r  t h e  d e c l a -

7 r a t i o n  a g a i n s t  a n  e n t i r e  c o o p e r a t i v e ,  a  c o m m o n  i n t e r e s t  c o m m u n i t y  m a y

8 b e  t e r m i n a t e d  o n l y  b y  a g r e e m e n t  o f  u n i t  o w n e r s  o f  u n i t s  c o m p r i s i n g

9 e i t h e r  a t  l e a s t  8 0  p e r c e n t  o f  t h e  v o t e s  i n  t h e  a s s o c i a t i o n  c r  a n y

10 l a r g e r  p e r c e n t a g e  s p e c i f i e d  i n  t h e  d e c l a r a t i o n .  T h e  d e c l a r a t i o n  m a y

11 s p e c i f y  a s m a l l e r  p e r c e n t a g e  o n l y  i f  a l l  o f  t h e  u n i t s  a r e  r e s t r i c t e d

12 e x c l u s i v e l y  t o  n o n r e s i d e n t i a l  u s e s .

13 (b) A n  a g r e e m e n t  t o  t e r m i n a t e  m u s t  b e  e v i d e n c e d  b y  t h e  e x e c u t i o n

14 o f  a t e r m i n a t i o n  a g r e e m e n t  o r  r a t i f i c a t i o n  o f  a n  a g r e e m e n t  t o  t e r m i -

15 n a t e ,  i n  t h e  s a m e  m a n n e r  as a  d e e d  i s  e x e c u t e d  b y  t h e  r e q u i r e d  n u m b e r

16 o f  u n i t  o w n e r s .  T h e  t e r m i n a t i o n  a g r e e m e n t  m u s t  s p e c i f y  a  d a t e  a f t e r

17 w h i c h  t h e  a g r e e m e n t  w i l l  b e  v o i d  u n l e s s  it is r e c o r d e d  b e f o r e  t h a t

18 d a t e .  A  t e r m i n a t i o n  a g r e e m e n t  a n d  e a c h  r a t i f i c a t i o n  o f  t h e  t e r m i n a -

19 t i o n  a g r e e m e n t  m u s t  b e  r e c o r d e d  i n  e a c h  r e c o r d i n g  d i s t r i c t  i n  w h i c h  a

2 0  p o r t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is s i t u a t e d .  A  t e r m i n a t i o n

21 a g r e e m e n t  is e f f e c t i v e  o n l y  u p o n  r e c o r d i n g .

2 2  (c) I f  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y  c o n t a i n s  o n l y  u n i t s

23 h a v i n g  h o r i z o n t a l  b o u n d a r i e s  d e s c r i b e d  i n  t h e  d e c l a r a t i o n ,  a  t e r m i n a -

2 4  t i o n  a g r e e m e n t  m a y  p r o v i d e  t h a t  a l l  o f  t h e  c o m m o n  e l e m e n t s  a n d  u n i t s

25 o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  m u s t  b e  s o l d  f o l l o w i n g  t e r m i n a t i o n .

26 If, u n d e r  t h e  a g r e e m e n t ,  a n y  r e a l  e s t a t e  i n  t h e  c o m m o n  i n t e r e s t  c o m m u -

2 7  n i t y  is t o  b e  s o l d  f o l l o w i n g  t e r m i n a t i o n ,  t h e  t e r m i n a t i o n  a g r e e m e n t

2 8  m u s t  s e t  o u t  t h e  m i n i m u m  t e r m s  o f  t h e  s a l e .

29 (d) I f  a  c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y  c o n t a i n s  a  u n i t  n o t
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1 h a v i n g  h o r i z o n t a l  b o u n d a r i e s  d e s c r i b e d  i n  t h e  d e c l a r a t i o n ,  a t e r m i n a -

2 ti m  a g r e e m e n t  m a y  p r o v i d e  f o r  s a l e  o f  t h e  c o m m o n  e l e m e n t s ,  b u t  it m a y

3 n o t  r e q u i r e  t h a t  t h e  u n i t  b e  s o l d  f o l l o w i n g  t e r m i n a t i o n  u n l e s s  t h e

4 d e c l a r a t i o n  as o r i g i n a l l y  r e c o r d e d  p r o v i d e d  o t h e r w i s e  o r  u n l e s s  a l l

5 u n i t  o w n e r s  c o n s e n t  t o  t h e  s a l e .

6 (e) T h e  a s s o c i a t i o n ,  o n  b e h a l f  o f  t h e  u n i t  o w n e r s , m a y  c o n t r a c t

7 f o r  t h e  s a l e  o f  r e a l  e s t a t e  i n  a  c o m m o n  i n t e r e s t  c o m m u n i t y ,  b u t  t h e

8 c o n t r a c t  is n o t  b i n d i n g  o n  t h e  u n i t  o w n e r s  u n t i l  a p p r o v e d  u n d e r  (a)

9 a n d  (b) o f  t h i s  s e c t i o n .  I f  r e a l  e s t a t e  i s  to b e  s o l d  f o l l o w i n g

10 t e r m i n a t i o n ,  t i t l e  t o  t h e  r e a l  e s t a t e ,  u p o n  t e r m i n a t i o n ,  v e s t s  i n  t h e

11 a s s o c i a t i o n  as t r u s t e e  f o r  t h e  h o l d e r s  o f  a l l  i n t e r e s t s  i n  t h e  u n i t s .

12 T h e  a s s o c i a t i o n  h a s  at t h a t  t i m e  a l l  p o w e r s  n e c e s s a r y  a n d  a p p r o p r i a t e

13 t o  e f f e c t  t h e  s a l e .  U n t i l  t h e  s a l e  h a s  b e e n  c o n c l u d e d  a n d  t h e  p r o -

14 c e e d s  o f  t h e  s a l e  d i s t r i b u t e d ,  t h e  a s s o c i a t i o n  c o n t i n u e s  i n  e x i s t e n c e

15 w i t h  a l l  p o w e r s  it h a d  b e f o r e  t e r m i n a t i o n .  P r o c e e d s  o f  t h e  s a l e  m u s t

16 b e  d i s t r i b u t e d  to u n i t  o w n e r s  a n d  l i e n  h o l d e r s  as t h e i r  ..nterests m a y

17 a p p e a r  u n d e r  ( h ) , (i), a n d  (j ) o f  t h i s  s e c t i o n .  U n l e s s  o t h e r w i s e

18 s p e c i f i e d  i n  t h e  t e r m i n a t i o n  a g r e e m e n t ,  a s  l o n g  as t h e  a s s o c i a t i o n

19 h o l d s  t i t l e  t o  t h e  r e a l  e s t a t e ,  e a c h  u n i t  o w n e r  a n d  t h e  s u c c e s s o r  i n

20 i n t e r e s t  o f  e a c h  u n i t  o w n e r  h a s  a n  e x c l u s i v e  r i g h t  to o c c u p a n c y  o f  t h e

2 1  p o r t i o n  o f  t h e  r e a l  e s t a t e  t h a t  f o r m e r l y  c o n s t i t u t e d  t h e  u n i t .  D u r i n g

22 t h e  p e r i o d  o f  t h a t  o c c u p a n c y ,  e a c h  u n i t  o w n e r  a n d  t h e  s u c c e s s o r s  i n

23 i n t e r e s t  o f  e a c h  unit: o w n e r  r e m a i n  l i a b l e  f o r  a l l  a s s e s s m e n t s  a n d

2 4  o t h e r  o b l i g a t i o n s  i m p o s e d  o n  u n i t  o w n e r s  b y  t h i s  c h a p t e r  o r  t h e  d e c l a -

25 r a t i o n .

26 (f) I n  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,  i f  t h e  r e a l  e s t a t e

27 c o n s t i t u t i n g  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is n o t  t o  b e  s o l d  f o l l o w i n g

28 t e r m i n a t i o n ,  t i t l e  t o  t h e  c o m m o n  e l e m e n t s  a n d ,  i n  a c o m m o n  i n t e r e s t

2 9  c o m m u n i t y  c o n t a i n i n g  o n l y  u n i t s  h a v i n g  h o r i z o n t a l  b o u n d a r i e s  d e s c r i b e d
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I n  t h e  d e c l a r a t i o n ,  t i t l e  to a l l  t h e  r e a l  e s t a t e  i n  t h e  c o m m o n  i n t e r ­

e s t  c o m m u n i t y ,  v e s t s  i n  t h e  u n i t  o w n e r s  u p o n  t e r m i n a t i o n  a s  t e n a n t s  i n  

c o m m o n  i n  p r o p o r t i o n  to t h e i r  r e s p e c t i v e  i n t e r e s t s  u n d e r  (j) o f  t h i s  

s e c t i o n ,  a n d  l i e n s  o n  t h e  u n i t s  s h i f t  a c c o r d i n g l y  W h i l e  t h e  t e n a n c y  

i n  c o m m o n  e x i s t s ,  e a c h  u n i t  o w n e r  a n d  t h e  s u c c e s s o r s  i n  i n t e r e s t  o f  

e a c h  u n i t  o w n e r  h a s  a n  e x c l u s i v e  r i g h t  t o  o c c u p a n c y  o f  t h e  p o r t i o n  o f  

t h e  r e a l  e s t a t e  t h a t  f o r m e r l y  c o n s t i t u t e d  t h e  u n i t .

(g) F o l l o w i n g  t e r m i n a t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ,  t h e  

p r o c e e d s  o f  a n y  s a l e  o f  r e a l  e s t a t e ,  t o g e t h e r  w i t h  t h e  a s s e t s  o f  t h e  

a s s o c i a t i o n ,  a r e  h e l d  b y  t h e  a s s o c i a t i o n  a s  t r u s t e e  f o r  u n i t  o w n e r s  

a n d  h o l d e r s  o f  l i e n s  o n  t h e  u n i t s  a s  t h e i r  i n t e r e s t s  m a y  a p p e a r .

(h) F o l l o w i n g  t e r m i n a t i o n  o f  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,  

a c r e d i t o r  o f  t h e  a s s o c i a t i o n  h o l d i n g  a  l i e n  o n  t h e  u n i t s  t h a t  w a s  

r e d u c e d  to j u d g m e n t  a n d  r e c o r d e d  b e f o r e  t e r m i n a t i o n ,  m a y  e n f o r c e  t h e  

l i e n  i n  t h e  s a m e  m a n n e r  as a n y  o t h e r  l i e n  h o l d e r .  E a c h  o t h e r  c r e d i t o r  

o f  t h e  a s s o c i a t i o n  s h a l l  b e  t r e a t e d  as i f  t h e  c r e d i t o r  h a d  p e r f e c t e d  a 

l i e n  o n  t h e  u n i t s  i m m e d i a t e l y  b e f o r e  t e r m i n a t i o n .

(i) I n  a c o o p e r a t i v e ,  t h e  d e c l a r a t i o n  m a y  p r o v i d e  t h a t  e a c h  

c r e d i t o r  o f  t h e  a s s o c i a t i o n  h a s  p r i o r i t y  o v e r  t h e  i n t e r e s t s  o f  u n i t  

o w n e r s  a n d  c r e d i t o r s  o f  u n i t  o w n e r s .  I n  t h a t  e v e n t ,  f o l l o w i n g  tei-mi- 

n a t i o n ,  a  c r e d i t o r  o f  t h e  a s s o c i a t i o n  h o l d i n g  a  l i e n  o n  t h e  c o o p e r a ­

t i v e  t h a t  w a s  r e d u c e d  t o  j u d g m e n t  a n d  r e c o r d e d  b e f o r e  t e r m i n a t i o n  m a y  

e n f o r c e  t h e  l i e n  i n  t h e  s a m e  m a n n e r  a s  a  l i e n  h o l d e r ,  a n d  e a c h  o t h e r  

c r e d i t o r  o f  t h e  a s s o c i a t i o n  s h a l l  b e  t r e a t e d  as i f  t h e  c r e d i t o r  h a d  

p e r f e c t e d  a l i e n  a g a i n s t  t h e  c o o p e r a t i v e  i m m e d i a t e l y  b e f o r e  t e r m i n a ­

ti o n .  U n l e s s  t h e  d e c l a r a t i o n  p r o v i d e s  t h a t  a l l  c r e d i t o r s  o f  t h e  

a s s o c i a t i o n  h a v e  t h a t  p r i o r i t y  (1) t h e  l i e n  o f  e a c h  c r e d i t o r  o f  t h e  

a s s o c i a t i o n  t h a t  w a s  p e r f e c t e d  a g a i n s t  t h e  a s s o c i a t i o n  b e f o r e  t e r m i ­

n a t i o n  b e c o m e s ,  u p o n  t e r m i n a t i o n ,  a l i e n  a g a i n s t  t h e  i n t e r e s t  o f  e a c h
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u n i t  o w n e r  i n  t h e  u n i t  as o f  t h e  d a t e  t h e  l i e n  w a s  p e r f e c t e d ;  (2) a n y  

o t h e r  c r e d i t o r  o f  t h e  a s s o c i a t i o n  s h a l l  b e  t r e a t e d  u p o n  t e r m i n a t i o n  as 

i f  t h e  c r e d i t o r  h a d  p e r f e c t e d  a l i e n  a g a i n s t  t h e  i n t e r e s t  o f  e a c h  u n i t  

o w n e r  i m m e d i a t e l y  b e f o r e  t e r m i n a t i o n ;  (3) t h e  a m o u n t  o f  t h e  l i e n  o f  a n  

a s s o c i a t i o n ' s  c r e d i t o r  d e s c r i b e d  i n  (1) a n d  (2) o f  t h i s  s u b s e c t i o n  

a g a i n s t  t h e  i n t e r e s t  o f  e a c h  u n i t  o w n e r  m u s t  b e  p r o p o r t i o n a t e  to t h e  

r a t i o  w h i c h  t h e  c o m m o n  e x p e n s e  l i a b i l i t y  o f  e a c h  u n i t  b e a r s  to t h e  

c o m m o n  e x p e n s e  l i a b i l i t y  o f  a l l  o f  t h e  u n i t s ;  (4) t h e  l i e n  o f  e a c h  

c r e d i t o r  o f  e a c h  u n i t  o w n e r  t h a t  w a s  p e r f e c t e d  b e f o r e  t e r m i n a t i o n  

c o n t i n u e s  a s  a  l i e n  a g a i n s t  t h e  u n i t  a s  o f  t h e  d a t e  t h e  l i e n  w a s  

p e r f e c t e d ;  a n d  (5) t h e  a s s e t s  o f  t h e  a s s o c i a t i o n  m u s t  b e  d i s t r i b u t e d  

t o  e a c h  u n i t  o w n e r  a n d  e a c h  l i e n  h o l d e r  as t h e i r  i n t e r e s t s  m a y  a p p e a r  

i n  t h e  o r d e r  d e s c r i b e d  i n  t h i s  s e c t i o n .  C r e d i t o r s  o f  t h e  a s s o c i a t i o n  

a r e  n o t  e n t i t l e d  to p a y m e n t  f r o m  a u n i t  o w n e r  i n  e x c e s s  o f  t h e  a m o u n t  

o f  t h e  c r e d i t o r ' s  l i e n  a g a i n s t  t h e  i n t e r e s t  o f  t h e  u n i t  o w n e r .

(j) T h e  r e s p e c t i v e  i n t e r e s t s  o f  e a c h  u n i t  o w n e r  r e f e r r e d  to i n

(e) - (i) o f  t h i s  s e c t i o n  a r e  a s  f o l l o w s :

(1) e x c e p t  as p r o v i d e d  i n  (2) o f  t h i s  s u b s e c t i o n ,  t h e  

r e s p e c t i v e  i n t e r e s t  o f  e a c h  u n i t  o w n e r  is t h e  f a i r  m a r k e t  v a l u e  o f  t h e  

u n i t ,  a l l o c a t e d  i n t e r e s t s ,  a n d  a n y  l i m i t e d  c o m m o n  e l e m e n t s  i m m e d i a t e l y  

b e f o r e  t h e  t e r m i n a t i o n ,  as d e t e r m i n e d  b y  o n e  o r  m o r e  i n d e p e n d e n t  

a p p r a i s e r s  s e l e c t e d  b y  t h e  a s s o c i a t i o n ;  t h e  d e c i s i o n  o f  t h e  i n d e p e n ­

d e n t  a p p r a i s e r s  m u s t  b e  d i s t r i b u t e d  t o  t h e  u n i t  o w n e r s  a n d  b e c o m e s  

f i n a l  u n l e s s  d i s a p p r o v e d  w i t h i n  30 d a y s  a f t e r  d i s t r i b u t i o n  b y  u n i t  

o w n e r s  o f  u n i t s  c o m p r i s i n g  2 5  p e r c e n t  o f  t h e  a l l o c a t e d  i n t e r e s t s  i n  

t h e  a s s o c i a t i o n ;  t h e  p r o p o r t i o n  o f  e a c h  u n i t  o w n e r ' s  i n t e r e s t  t o  t h a t  

o f  a l l  u n i t  o w n e r s  is d e t e r m i n e d  b y  d i v i d i n g  t h e  f a i r  m a r k e t  v a l u e  o f  

t h e  u n i t  a n d  i t s  a l l o c a t e d  i n t e r e s t s  b y  t h e  t o t a l  f a i r  m a r k e t  v a l u e  o f  

a l l  u n i t s  a n d  t h e i r  a l l o c a t e d  i n t e r e s t s ;

-23- CSSB 44(Jud)



1 (2) i f  a u n i t  o r  a  l i m i t e d  c o m m o n  e l e m e n t  is d e s t r o y e d  to

2 t h e  e x t e n t  t h a t  a n  a p p r a i s a l  o f  t h e  f a i r  m a r k e t  v a l u e  o f  t h e  u n i t  o r

3 t h e  l i m i t e d  c o m m o n  i n t e r e s t  b e f o r e  d e s t r u c t i o n  c a n n o t  b e  m a d e ,  t h e

4  i n t e r e s t s  o f  a l l  u n i t  o w n e r s  a r e :

5 (A) i n  a c o n d o m i n i u m ,  t h e i r  r e s p e c t i v e  c o m m o n  e l e m e n t

6 i n t e r e s t s  i m m e d i a t e l y  b e f o r e  t h e  t e r m i n a t i o n ;

7 (B) i n  a  c o o p e r a t i v e ,  t h e i r  r e s p e c t i v e  o w n e r s h i p

8 i n t e r e s t s  i m m e d i a t e l y  b e f o r e  t h e  t e r m i n a t i o n ;  a n d

9 (C) i n  : p l a n n e d  c o m m u n i t y ,  t h e i r  r e s p e c t i v e  c o m m o n

10 e x p e n s e  l i a b i l i t i e s  i m m e d i a t e l y  b e f o r e  t h e  t e r m i n a t i o n .

11 (k) I n  a  c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,  e x c e p t  as p r o v i d e d  i n

12 (1) o f  t h i s  s e c t i o n ,  f o r e c l o s u r e  o r  e n f o r c e m e n t  o f  a l i e n  o r  e n c u m -

13 b r a n c e  a g a i n s t  t h e  e n t i r e  c o m m o n  i n t e r e s t  c o m m u n i t y  d o e s  n o t ,  o f

14 i t s e l f ,  t e r m i n a t e  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ,  a n d  f o r e c l o s u r e  o r

15 e n f o r c e m e n t  o f  a l i e n  o r  e n c u m b r a n c e  a g a i n s t  a p o r t i o n  o f  t h e  c o m m o n

16 i n t e r e s t  c o m m u n i t y ,  o t h e r  t h a n  w i t h d r a w a b l e  r e a l  e s t a t e ,  d o e s  n o t

17 w i t h d r a w  t h e  p o r t i o n  f r o m  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y .  F o r e c l o s u r e

18 o r  e n f o r c e m e n t  o f  a l i e n  o r  e n c u m b r a n c e  a g a i n s t  w i t h d r a w a b l e  r e a l

19 e s t a t e  d o e s  n o t  w i t h d r a w ,  o f  i t s e l f ,  t h e  r e a l  e s t a t e  f r o m  t h e  c o m m o n

20 i n t e r e s t  c o m m u n i t y ,  b u t  t h e  p e r s o n  t a k i n g  t i t l e  to t h e  r e a l  e s t a t e  m a y

21 r e q u i r e  f r o m  t h e  a s s o c i a t i o n ,  u p o n  r e q u e s t ,  a n  a m e n d m e n t  e x c l u d i n g  t h e

22 r e a l  e s t a t e  f r o m  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y .

23 (1) I n  a  c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,  i f  a l i e n  o r  e n c u m -

24 b r a n c e  a g a i n s t  a p o r t i o n  o f  t h e  r e a l  e s t a t e  c o m p r i s i n g  t h e  c o m m o n

25 i n t e r e s t  c o m m u n i t y  h a s  p r i o r i t y  o v e r  t h e  d e c l a r a t i o n  a n d  t h e  l i e n  o r

26 e n c u m b r a n c e  h a s  n o t  b e e n  p a r t i a l l y  r e l e a s e d ,  t h e  p a r t i e s  f o r e c l o s i n g

27 t h e  l i e n  o r  e n c u m b r a n c e ,  u p o n  f o r e c l o s u r e ,  m a y  r e c o r d  a n  i n s t r u m e n t

28 e x c l u d i n g  t h e  r e a l  e s t a t e  s u b j e c t  t o  t h e  l i e n  o r  e n c u m b r a n c e  f r o m  t h e

29 c o m m o n  i n t e r e s t  c o m m u n i t y .
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1 Sec. 34.08.270. RIG H T S  OF S E C U R E D  LENDERS. A  d e c l a r a t i o n  may

2 r e q u i r e  that all or a spe ci f i e d  n u m b e r  or perce n t ag e  of the lenders

3 wh o  hol d security interests en c u m b e r i n g  the units approve s pecified

4 acti o ns  of the unit ovmers or the a s s o c i a t i o n  as a c o n d i ti o n  to the

5 e f f e c t i v e n e s s  of the action,, but a re q u i r e m e nt  for a p p roval does not

6 oper a te  to

7 (1) deny or d e l e g at e  control over the general administra-

8 tive affairs of the a s s o c i a t i o n  by the unit owners or the executive

9 board;

10 (2) prev e n t the a s s o c i a t i o n  or the executive b o a r d  from

11 commencing, i n t e rv e n i n g  in, or s e ttling any liti g a t i o n or proceeding;

12 or

13 (3) p r e v e n t  an insu r a n c e  trustee or the a s s o c i a t i o n  from

14 r e c e i v i n g  and d i s t r i b u t i n g  in surance proceeds except u nder AS 34.08.-

15 440.

16 Sec. 34.08.280. M A S T E R  ASSOCIATIONS. (a) If the d e c l a r a t i o n

17 p r o v i de s  that a p o w e r  d e s c r i b e d  in AS 3 4. 08.320 is to be e x e rcised by

18 or may be d e l eg a t e d  to a profit or n o nprofit co rp o r a t i o n  that exer-

19 cises those or other powers on behalf of one or more common interest

20 c o m m u nities or for the benefit of the unit owners of one or mor e

21 co m mo n  interest communities, each p r o v i s i o n  of this chapter a p p l i c a b l e

22 to a unit owners' a s s o c i a t i o n  applies to the corporation, except as

23 m o d i f i e d  by this section.

24 (b) Unless it is act i ng  in the c a p a c it y  of an a s s o c i a t i o n  de-

25 s c r i b - d  in AS 34.08.310, a m a s t e r  as s o c i a t i o n  may exercise the powers

26 set out in AS 3 4 . 0 8 . 3 2 0 ( a )( 2 )  only to the extent expressly p e r m i t t e d

27 in the d e c l a r a t io n s  of common interest communities that are part of

28 the m as t e r  a s s o c i a t i o n  or exp r es s l y  d e s c r i b e d  in the d e le g a t i o n  of

29 p o w e r  from the c o m m o n  interest communities to the m a s t e r  association.
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1 (c) If the d e c l a r a t i o n  of a c om m o n  interest community provides

2 that the e x e c u t i v e  b o a r d  m a y  d e l eg a t e  c e r t a i n  powers to a mas t e r

3 association, the m e m b e r s  of the e x e c u t i v e  b o a r d  of the common interest

4 com m u n i t y  are not liable for an act or o m i s s i o n  of the m a s t e r  associa-

5 ti o n  w i t h  resp e c t  to the d e l e g a t e d  po w e r s  fol l ow i n g  the delegation.

6 (d) Th e  rights an d  r e s p o n s i b i l i t i e s  of unit owners w i t h  respect

7 to the unit owners' a s s o c i a t i o n  u n d e r  AS 34.08.330, 34.08.390, 34.08.-

8 400, 34.08.410, and 34. 0 8 . 4 3 0  apply in the conduct of the affairs of a

9 m a s t e r  a s s o c i a t i o n  only to persons who elect the board of a m a s t e r

10 a s s o c iation, w h e t h e r  or not those pers on s  are otherwise unit owners

11 w i t h i n  the m e a n i n g  of this chapter.

12 (e) If a m a s t e r  a s s o c i a t i o n  is also an a s s o c i a t i o n  d e s c r i b e d  in

13 AS 34.08.310, the ce r ti f i c a t e  of i n c o r p o r a t i o n  or other instrument

14 c r e at i n g  the m a s t e r  a s s o c i a t i o n  and e a c h  d e c l a r a t i o n  of a common

15 interest comm u n i t y  that h a d  a s s i g n e d  po we r s  b y  the d e c l a r a t i o n  or that

16 has d e l e g a t e d  po w e r s  to the m a s t e r  association, m a y  p r o v i d e  that the

17 e x e c u t i v e  b o a r d  of the m a s t e r  a s s o c i a t i o n  m ust be elec t e d  a fter the

18 period of d e c l a r a n t  control in one of the fol l o w i ng  ways:

19 (1) eac h  unit o w n e r of all c o m m o n  interest communities

20 subject to the m a s t e r  a s s o c i a t i o n  may elect all memb e r s  of the execu-

21 tive b o a r d  of the m a s t e r  association;

22 (2) the m e m b e r s of the e x e c u t i v e  boards of all common

23 interest c o m m u nities subject to the m a s t e r  a s s o c i a t i o n  m a y  elect the

24 m e m b e r s  of the e x e c ut i v e  b oard of the m a s t e r  association;

25 (3) the unit owners of e a c h  co m m o n  interest community

26 subject to the m a s t e r  a s s o c i a t i o n  m a y  elect s p e c if i e d  membe r s  of the

27 e x e c u t i ve  board of the m a s t e r  association;

28 (4) the memb er s  of the ex ec u t i v e  board of each common

29 i n t erest comm u n i t y  subject to the m a s t e r  a s s o c i a t i o n  ma y  elect
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1 s p e ci f i e d  members of the exe cu t i v e  b o a r d  of the m a s t e r  association.

2 Sec. 34.08.290. M E R G E R  OR C O N S O L I D A T I O N  OF COMMON I N T EREST

3 COMMUNITIES, (a) An y  two or m o r e  co m m o n  interest communities of the

4 same form of ownership, by agreement of the unit owners u n d e r  (b) of

5 this section, may be m e r g e d  or c o n s o l i d a t e d  into a single co m m o n

6 i nt erest community. On the m e r g e r  or consolidation, unless the agree-

7 m ent otherwise provides, the r e s u l t i n g  common interest c o m munity is

8 the legal successor, for all purposes, of the p r e e x i s t i n g  common

9 interest communities, and the opera t i o ns  and a c tivities of each asso-

10 ciat i o n  of the pr e e x is t i n g  com m o n  interest c ommunities are m e r g e d  or

11 c o n s o l i d a t e d  into a single a s s o c i a t i o n  thac holds all powers, rights,

12 obligations, assets, and liabilities of all p r e e x i s t i n g  associations.

13 (b) An agreement of two or m o r e  com m o n  interest communities to

14 m e r g e  or consolidate u n d e r  (a) of this s e c t i o n  must be ev i d e n c e d by an

15 a g reement prepared, executed, recorded, and cert i f i e d  b y  the president

16 of the ass o c i a t i o n of each of the p r e e x i s t i n g  co m m o n  interest ccmmuni-

17 ties following approval by owners of u n i t s  compr i s i ng  the p e r c e n ta g e

18 of votes in each common interest com m u ni t y  r e q u i r e d  to terminate the

19 common interest community. The a g reement mus t be re c o r d e d  in each

20 re c o r d i n g  district in which a p o r t i o n  of the common interest community

21 is located and is not effective u n t i l  recorded.

22 (c) Each m e r g e r  or c o n s o l i d a t i o n  agreement m u s t  p r o v i d e  for the

23 rea l l o c at i o n  of the allo c a t e d  i n t erests in the n e w  as s o c i a t i o n  among

24 the units of the resultant co m mo n  i n t erest c om munity e i t h e r  (1) by

25 stat i n g  the reallocations or the formulas u p o n  w h i c h  they are ba s e d  or

26 (2) by stating the p e r ce n t a g e  of over al l  a l l o c a t e d  interests of the

27 n e w  common interest community that are all o c a te d  to all of the units

28 c o m p r i s i ng  each of the p r e e x i s t i n g  co m m o n  interest communities, and

29 p r o v i d i n g  that the p o r ti o n  of the p e r c e n t a g e s  a l l o c at e d  to each unit
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formerly compr i s i n g a part of the p r e e x i s t i n g  c o m m o n  i n t erest c o m m u n i­

ty must be equal to the percen t a g es  of a l l o c a t e d  i n t e re s t s  a l l o ca t e d  

to the unit by the d e c l a r a t i o n  of the p r e e x i s t i n g  c o m m o n  interest 

c o m m u n i t y .

Sec. 34.08.300. A D D I T I O N  OF U N S P E C I F I E D  R E A L  ESTATE. In a 

p l a n n e d  community, if the right is o r i g i n a l l y  r e s e r v e d  in the d e c l a r a­

tion, the declarant, in a d d i t i o n  to any o t h e r  d e v e l o p m e n t  right, may 

amend th e  d e c l a r a t i o n  at any time d u r i n g  as many y ears as are s p e c i­

fied in the d e c l a r a t i o n  for ad d i n g  a d d i t i on a l  real estate to the 

p l a n n e d  community with o u t  d e s c r i b i n g  the l o c a t i o n  of the real estate 

in tne o r i g i na l  declaration. The amount of real e s t a t e  a dd e d  to the 

p l a n n e d  community u n de r  this s e c t i o n  ma y  not e xc e e d  10 p e r c e n t  of the 

real estate des c r ib e d  in AS 34.0 8 . 1 3 0 ( a) ( 3 )  and the d e c l a r a n t  ma y  not 

in any event i n c rease the n u m b e r  of units in the p l a n n e d  c o mmunity 

b e y o n d  the n u m b e r  stated in the original d e c l a r a t i o n  u n d e r  AS 34.08.- 

130(a)(5).

A R T I C L E  3. M A N A G E M E N T  OF THE COMMON I N T E R ES T  COMMUNITY.

Sec. 34.08.310. O R GA N I Z A T I O N  OF UNI T  OWNERS' A S S O C I A T I O N .  An 

a s s o c i a t i o n  of unit owners must be o r g a n i z e d  no l ater than the date on 

w h i c h  the first unit in the com mo n  interest c o m m u n i t y  is conveyed. 

The m e m b e r s h i p  of the a s s o c i a t i o n  at all times consists e x c l u s i v e l y  of 

all unit  owners or, following t e r m i n a t i o n  of the com m o n  interest 

community, of all former unit owners e n t i t l e d  to d i s t r i b u t i o n s  of 

pr o c e e d s  under AS 34.08.260 or theix- heirs, successors, o r  assigns. 

The a s s o c i a t i o n  must be org a n iz e d  as a pro f i t  or n o n p r o f i t  c o r p o r a­

tion, trust, or partnership.

Sec. 34.08.320. POWERS OF U N I T  OWNERS' ASS O C I A T I ON .  (a) Except 

as p r o v i d e d  in (b) of this s e c t i o n  and subject to the p r o v i s i o n s  of 

the declaration, the a s s o c i a t i o n  may:
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1 (1) adopt and amend bylaws and rules and regulations;

2 (2) adopt and a m e n d  budgets for revenues, expenditures, and

3 reserves and collect assessments for c o m m o n  expenses from unit owners;

4 (3) h i r e  and discharge m a n a g i n g  agents an d  other employees,

5 agents, and independent contractors;

6 (4) institute, defend, or i n t e r v e n e  in l i ti g a t i o n  or ad-

7 m i n i s t r a t i v e  p r o c e e d i n g s  or seek i n j u nc t i v e  r e l i e f  for v i o l a t i o n s  of

8 its declaration, bylaws or rules in its own  name  on behalf of itself

9 or two or more unit owners on matt e r s  a f f e c t i n g  the common interest

10 community;

11 (5) m a k e  contracts and incur liabilities;

12 (6) regulate the use, maintenance, repair, replacement, and

13 m o d i f i c a t i o n  of co mm o n  elements;

14 (7) cause a d ditional imp r ov e m e n t s  to be m a d e  as a par t of

15 the comm o n  elements;

16 (8) acquire, hold, encumber, and convey in its own nam e  any

17 right, title, or interest to real estate or p e r s o n a l  property, except

18 that

19 (A) co m m o n  elements in a c o n d o m i n i u m  or p l a n n e d  commu-

20 n i t y  m a y  be c o n veyed or subjected to a s e c urity inter e s t  only

21 u n d er  AS 34.08.430; and

22 (B) part of a c ooperative ma y  be c o n v ey e d  or all or

23 par t  of a c o o pe rative ma y  be sub je c t e d  to a security interest

24 only u n d e r  AS 34.08.430;

25 (9) grant easements, leases, licenses, and concessions

26 t h r o u g h  or over the co m m o n  elements;

27 (10) impose and receive a payment, fee, or charge for the

28 use, rental, or o p e r a t i o n  of the common elements, o t h e r  than limited

29 co m m o n  elements d e s c r i b e d  in AS 34.08.100(2) and (4), and for services
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p r o v id e d  to unit o w n e r s ;

(11) impose a r ea s o n a b l e  charge for late payment of a s s e s s­

ments and, a f t er  n ot i c e  and an o pp o r t u n i t y to be heard, levy a r e a s o n­

able fine for a v i o l a t i o n  of the declaration, bylaws, rules, and 

regulations of the association;

(12) impose a r e a s o n a bl e  charge for the p r e p a r a t i o n  and 

r e cording of an amendment to the declaration, resale certificate 

required by AS 34.08.590, or a statement of u n p a i d  assessments;

(13) p r o v i d e  for the i n d e m n i f i c a t i o n  of its officers and 

executive b o a r d and m a i n t a i n  directors' and officers' liability i n s u r­

ance ;

(14) a s s i g n  its right to future income, i n c l u di n g  the right 

to receive co m m o n  expense assessments, but only to the extent the 

d e c l a r a t i o n  e x p r e s s l y  permits the assignment;

(15) exerc is e  any other powers c o n fe r r e d  by the d e c l a r a t i o n  

or b y l a w s ;

(16) e x e r c i s e any other p o w e r  that ma y  be e x e r c i s e d  in the 

state by a legal entity of the same type as the association; and

(17) e x e r c is e  any other p o w e r  n e c e s s a ry  and p r o p e r  for the 

governance and o p e r a t i o n  of the association.

(b) The d e c l a r a t i o n  may not impose l imitations on the p o w e r  of 

the a s s o c i a t i o n  to deal w i t h  the declarant that are m ore restri c ti v e  

than the l i m i tations impo s e d on the p o w e r  of the a s s o c i a t i o n  to deal 

with other persons.

Sec. 34.08.330. EXE C U T I VE  BOARD MEMBE R S  A N D  OFFICERS. (a) 

Except as p r o v i d e d  in the declaration, the bylaws, (b) of this s e c­

tion, or other p r ov i s i o n s  of this chapter, the e x e c u t i v e  b o a r d  m a y  act 

in all instances on behalf of the association. In the p e r f o r m a n c e  of 

their duties, the officers and members of the e x e c ut i v e  b o a r d  are
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1 r e q u i r e d  to e x e rcise the care r eq u i r e d  of fiducia r i e s  of the unit

2 o w n e r s .

3 (b) The e x e c u t i v e b o a r d  may not act on b e h a l f  of the a s s o c i a t i o n

4 to a m e n d  the declaration, to te r m i n a t e  the co m m o n  interest community,

5 or to elect m e m b e r s  of the ex ec u t i v e  b oard or d e t e r m i n e  tne quali f i ca -

6 tions, powers and duties, or terms of office of ex e c u t i v e  bo a r d  mem-

7 bers, but the exe c ut i v e  b o a rd  may fill v a c a n c i e s  in its m e m b e r s h i p  for

8 the u n e x p i r e d  p o r t i o n  ot a term.

9 (c) W i t h i n  30 days a f t e r  a d o p t i o n  of a p r o p o s e d  budget for the

10 common interest community, the e x e c u ti v e  b eard shall provide a summary

11 of the budget to each unit owner, and shall set a d ate for a m e e ti n g

12 of the unit owners to c o n s i d e r  r a t i f i c a t i o n  of the budget not less

13 than 14 n o r  m o r e  than 30 days a f t e r m a i l i n g  of the summary. Un l e s s  at

14 that m e e t i n g  a m a j o r i t y  of all unit owners or any larger v o t e  spec-

15 ified in the d e c l a r a t i o n  reject the budget, the budget is ratified,

16 w h e t h e r  or not a q u o r u m  is present. If the p r o p o s e d  budget is reject-

17 ed, the p e r i o d i c  budget last r a t if i e d  by the unit owners continues

18 until the unit owners ratify a budget p r o posed by the exe c u t i v e  board.

19 (d) Subject to (e) of this section, the d e c l a r a t i o n  may provide

20 for a p e r i o d  of dec l a ra n t  control of the association, dur i n g  w h i c h  a

21 d e c l a r a n t  or pers o n s  de s i g n a t e d  by the d e clarant may appoint and

22 remove the officers and memb e r s  of the e x ecutive board. R e ga r d l e s s  of

23 the p e r i o d  p r o v i d e d  in the declaration, a p e r i o d  of dec l a r a n t  control

24 termi n a t e s  no l ater than the e a r l i e r  of: (1) 60 days after c onveyance

25 of 75 perc e n t  of the units that ma y  be created to uni t  owners other

26 than a declarant; (2) two years after all decla r a n t s  have ceased to

27 o ffer units for sale in the o r d i n a r y  course of business; or (3) two

28 years a f t e r  any right to add n e w  units was last exercised. A  de-

29 clarant ma y  v o l u n t a r i l y  s u r r e n d e r the right to appoint and remove
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officers and memb e r s of the e x e cutive board before t e r m i n a t i o n  of the 

periods e s t a b l i s h e d  in this subsection, but in that event the d e­

clarant may require, f o r  the d u r a t i o n  of the p e r i o d  of d e c larant 

control, that s p e c i f i e d actions of the as s o c i a t i on  or exec u t i v e  board, 

as d e s c r i b ed  in a r e c o r d e d  inst r u me n t  e x ecuted by the declarant, be

appro v e d  by the d e c l ar a n t  be f o r e  they become effective.

(e) Not later tha n 60 days after conveyance of 25 perce n t  of the 

units that may  be created to unit owners o ther than a d e c l a r a n t , at

least one m e mb e r  and not less than 25 percent of the members of the 

e x ecutive b oard m u s t  be elected by unit owners o ther than the d e c l a­

rant. Not later t han 60 days a f t er  conveyance of 50 percent of the

units that may be created to unit owners o ther than a declarant, not

less than 33 1/3 p e r ce n t  of the memb e r s  of the executive board must be 

e l e c t e d  by unit owners o t he r  than the declarant.

(f) Except as o t h e rw i s e  p r o vided in AS 34.08.280(e), not later 

than the te r m i n a t io n  of any pe r i o d  of declarant control, the unit 

owners shall elect an e x e c u t i v e  board. The e x e cutive b oard consists 

of at least three members, except that if there are fewer than 12 

units in the common interest community, the d e c l a r a t i o n  may  provide 

for an executive b o a r d  w i t h  one or two members. At lease a m a jo r i t y  

of the members of the e x e c u t i v e  b oard must be unit owners. The 

ex ecutive b o a r d  shall elect the officers. The executive b oard members 

and officers take of f i c e  u p o n  election.

(g) N o t w i t h s t a n d i n g  any p r o v i s i o n  of the d e c l a r a t i o n  or bylaws 

to the contrary, f o l l o w i n g  n o t i c e  u n d e r  AS 34.08.390, the unit owners, 

by a two-thirds v o t e  of all persons present and entitled to v o t e  at a 

m e e t i n g  of the unit owners at w h i c h  a qu o ru m  is present, may remove a 

me m b e r  of the e x e cu t i v e  b o a r d w i t h  or without cause, other than a 

me m b e r  appointed by the declarant.



1 Sec. 34.08.340. T R A N S F E R  OF A S S O C I A T I O N  CONTROL. (a) B e f o r e  or

2 not m o r e  then 60 days a f t e r  the t e r m i n a t i on  of declarant c o n t r o l , the

3 d e clarant shall r e l i n q u i s h  control of the com m o n  interest com m u n it y

4 an d  the unit owners shall accept control. At the same time, the

5 dec l a r an t  shall d e l i v e r  to the co m m o n  interest c o mmunity all p r o p e r t y

6 of the unit owners and of the common interest c o mmunity h e l d  or

7 c o n t r o l l e d  by the dec l a r a n t  including, but not limited to

8 (1) the origi n a l or a p h o t o c o p y  of the r e c o r d e d  d e c l a r a t i o n

9 and eac h  amendment to the declaration; if a p h o t o c op y  is p r o vided, it

10 shall be c e r t i f i e d  by a f f i d a vi t  of the declarant, or an o f f i c e r  or

11 agent of the declarant, as b e i n g  a co m plete copy of the ac tu a l  record-

12 ed declaration;

13 (2) a c e r t i f i e d  copy of the common interest com m u n i t y

14 articles of incorpo r a t i o n , trust or p a r t n e r s h i p  agreement;

15 (3) a copy of the bylaws;

16 (4) the m i n u t e  books, i n c l u d in g  all minutes, and o ther

17 books and records of the com m o n  interest community;

18 (5) any rules and re g u l a t i on s  that have b een adopted;

13 (6) r e s i g n a t i o n s  of officers a n d members of the e x e c u t i v e

20 b o a r d  wh o  are r e q u i r e d  to r e s i g n  b e c a u s e  the d e clarant is r e q u i r e d  to

21 r e l i n q u i s h  control of the co m m o n  interest community;

22 (7) the f i nancial records, i n cluding financial s t a t e me n t s

23 of the common interest community, and source documents since the

24 i n c o r p o r a t i o n  of the co m m o n  interest community through the dat e of

25 turnover;

26 (8) c om m o n  interest c o m m u n i t y funds or control of the funds

27 of the com m o n  i n t erest community;

28 (9) all t an gible p e r s o na l  p r o p e r t y that is p r o p e r t y  of the

29 common interest community, r e p r e s e n t e d  by the decl a r a n t  to be the
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1 p r o p e r t y  of the a s s o c i a t i o n  or o st e n s i b l y  the p r o p e r t y  of the

2 a s s o c i a t i o n  and an inventory of the property;

3 (10) a copy of the plans and sp e c i f i ca t i o n s  u ti l i z e d  in the

4 co n s t r u c t i o n  or r e m o d e l i ng  of i m p r o vements and the s u p p l y i n g  of equip-

5 men t  to the c o m m o n  interest com m u n i t y  and in the c o n s t r u c t i o n  and

6 i n s t a l l a t i o n  of all m e c h a n i c a l  components s e r v i n g the imp ro v e m e n t s  and

7 the site, w i t h  a certif- cate in aff i d av i t  form of the d e clarant or an

8 a r chitect or e n g i n ee r  a u t h o r i s e d  to p r a c t i c e  in the state that the

9 plans and sp e ci f i c a t i o ns  represent, to the best of their kn o w l e d g e  and

10 belief, the actual plans and s p e ci f i c a t i o ns  u t i l i z e d  in the construc-

11 tio n  and  improvement of the co m m o n interest c o mmunity pr o p e r t y  and for

12 the c o n s t r u c t i o n  and i n s t al l a t i o n  of the m e c h a n i c a l  c o mponents serving

13 the improvements;

14 (11) insurance policies;

15 (12) copies of any cer t i f ic a t e s  of occ u p an c y  that ma y  have

16 bee n  issued for the common interest co m m un i t y  property;

17 (13) any other permits is s ue d  by g o v er n m e n t a l  bodies appli-

18 cable to the common interest com m u n i t y  p r o p e r t y  in force or issued

19 w i t h i n  one y e a r  before the date the u n i t  owners o t h e r  than the de-

20 clarant take control of the co m m o n  interest community;

21 (14) all w r i t t e n  w a r r a n t i e s of the contractor, subcontrac-

22 tors, suppliers, and manufac t u r e r s,  if any, that are still effective;

23 (15) a roster of unit owners and their a d dresses and tele-

24 p hone numbers, if known, as s h o w n  on the d e c l a r a n t 's  records;

25 (16) leases of the common e l e ments and o ther leases to w h i c h

26 the a ss o c i a t i o n  is a party;

27 (17) employment contracts or service contracts in w h i c h  the

28 co m mo n  interest community is one of the c o n t r a c t i n g  parties or service

29 contracts in w h i ch  the common interest c o mmunity or the unit owners
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1 have an o bl i g a t i o n  or responsibility, d i r e c t l y  or indirectl' , to pay

2 seme or all of the fee or charge of the p e r s o n  p e r f o r m i n g  the service;

3 (18) all o t h er  c o ntracts to w h i c h  the co m m o n interest commu-

4 nit y  is a party.

5 (b) The records shall be r e vi e w e d  by an i n d e p e n d en t  cer t i f i e d

6 pu b l i c accountant. The m i n i m u m  report re q u i r e d  shall be a r e v i e w  in

7 acco r d a n c e  w i t h  g e nerally a c c e p t e d  a c c o u n t i n g  s t a ndards as d e f i n e d  by

8 r e g u l a t i o n  by the B o a r d  of P u b l i c  A c c ountancy. The accou nt a n t  per-

9 forming the review shall e x am i n e  to the extent n e c e s s a r y  s up p o r t i n g

10 documents and records, in c l u d i n g  the c a s h  d i s b u r s em e n t s  and related

11 paid invoices to de t e r m in e  if e x p e n d i tu r e s  w e r e  for the common inter-

12 est community purpo se s  and the billings, ca s h  receipts, and related

13 records to determine that the d e c l ar a n t  wa s  charged and p a i d  the

14 p r o p e r  amounts of assessments.

13 (c) Before the t r a nsfer of control f rom the d e c l ar a n t  to the

16 association, an  i n s p e c t i o n  of the c o m m o n  areas and limited common

17 areas subject to the a s s o ci a t i o n ' s  control shall be com p le t e d  by

18 (1) an i ndependent r e g i s t e r e d  engineer, architect, or land

19 surveyor;

20 (2) an a p p r a i se r  w i t h  the d e s i g n a t i o n  of Senior R e s i d e n t i a l

21 Appraiser, Senior Real P r op e r t y  A p p r a i s e r  or Senior Real Estate

22 Anal y s t of the Society of Real Estate A ppraisers;

23 (3) a R e s i de n t i a l  M e m b e r  or Member, A p p r a i s a l  Institute, of

24 the A m e r i c a n  I n stitute of Real Est at e  A ppraisers; or

25 (4) an i ndividual w i t h  a d e s i g n a t i o n  e s t a b l i s h e d  by

26 r e g ul a t i o n  of the A l a s k a  H o u s i n g  F i n a n c e  C o r p o r a t i o n  for fee

27 appraisers who certify the c o mp l e t i o n  of construction.

28 (d) A  report shall be p r e p a r e d  i n d i c a t i n g  the incom p l e te  w o r k

29 and repairs n e e d e d  and the m e t h o d  of c o m p l e t i n g  the w o r k  and m a ki n g
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the repairs. The trans f e r  of control to the a s s o c ia t i o n  shall be 

based u p o n  the d e c l a rant's o b l i g at i o n  to complete all repairs and 

finish all i n complete w o r k  w i t h i n  a r easonable time a f t er  t ra n s f e r  of 

control u n d e r  repr es e n t a t i o ns  in the p u b l i c  offering statement,

Sec. 34.08.350. T R A N S F E R  OF SPECIAL DECL A R A N T  RIGHTS. (a) A

special declarant right created or re s erved under this chap t er  ma y  be 

t r a n s f e r r e d  only by an instrument evide n c i n g  the tr a nsfer that has

b e e n  recorded in e ach recording district in w h i c h  any p o r t i o n  of the

common interest community is located. The instrument is not ef f e c ti v e  

unless e xe cuted b y  the transferee.

(b) U p o n  tr a n s f e r  of any special declarant right, the liability 

of a trans f e r o r  d e clarant is as follows:

(1) a t r ansferor is not relieved of an o b l i g a t i o n  or l i a­

bility aris in g  before the transfer and remains liable for w a r ra n t y

o b l i g ations imposed by this chapter; lack of privity does not depr i v e

a unit o wner of standing to m a i n t a i n  an ac ti o n  to enforce an o b l i g a­

tion of the transferor;

(2) if a suc c e s s o r  to a special declarant right is an 

a ff i l i a t e of a declarant, the tran s f e r o r is jointly and se v e r al l y  

liable w i t h  the s u c cessor for an o b li g a t i o n  or liability of the s u c­

cessor re l ating to the common interest community;

(3) if a trans f e r o r  retains a special declarant right but

transfers other special declarant rights to a s u c cessor who is not an 

affiliate of the declarant, the t r a n s f e r o r  is liable for an o b l i g a t i o n  

or liability imposed on a declarant by this chapter or by the d e c l a r a­

tion relating to the r e t ained special declarant right and arising

a fter the transfer;

(4) a tran s f e r o r is not liable for any act or o m i ss i o n  or 

any b r e a c h  of a contra c tu a l  or w a r r a n t y  o b l ig a t i o n  arising from the
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1 e x e rcise of a special d e clarant right by a s u c cessor declarant w ho  is

2 not an aff i l i a t e of the transferor.

3 (c) U n l e s s  o t h e r w i s e  p r o v i d e d  in a m o r t g a g e  instrument, deed of

4 trust, or o ther a g reement creating a security interest, on the fore-

5 closure of a s e cu r i t y  interest, sale by a trustee u nder an agreement

6 c r e ating a s ec urity interest, tax sale, j ud icial sale, or sale u nder

7 B a n k r u p t c y  Ac t or r e c ei v e r s h i p  p r o c e e d i n g s  of a unit owned by a de-

8 clarant or of real estate in a co m mo n  interest c ommunity subject to

9 de v e l o p m e nt  rights, the pe r s o n  a c q ui r i n g  title to the p r o perty being

10 f o r e c l o s e d  or sold, but only u p o n  the request of the person, succeeds

11 ei t h er  (1) to the special d e c larant rights related to the property

12 h eld by the declarant, or (2) o nly to any rights reserved in the

13 d e c l a r a t i o n  u n d e r  A S  34.08.230 and held by that declarant to m a i n t a i n

14 models, sales offices, and signs. The j u d g m e n t or instrument convey-

15 ing title must provide for t r a nsfer of onl y the special declarant

16 rights requested.

17 (d) U p o n  f oreclosure of a security interest, sale by a trustee

18 u n d e r  an agreement c r e ating a s e cu r i t y  interest, tax sale, judicial

19 sale, or sale u n d e r  B a n k ru p t c y  A c t  or r e c e i v e r s hi p  proceedings, of the

20 interests in a com mo n  interest co m m u n it y  owned by a declarant:

21 (1) the declarant ceases to hav e  special d e clarant rights,

22 and

23 (2) the period of d e c l a r a n t  control terminates unless the

24 j u d gment or instrument c o n v e y i n g  title p ro v i d e s  for transfer of the

25 special dec l a r a n t  rights held by the declarant to a su c ce s s o r  declar-

26 a n t .

27 (e) The liabilities and ob l i g at i o n s  of a p e r s o n  who succeeds to

28 special d e c l a r a n t rights are as follows:

29 (1) a s u c c es s o r  to any special d e c larant right who is an
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1 a f f i l i at e  of a d e c l a r a n t  is subject to the o b l i g ations and liabilities

2 imposed on the t r a n s f e r or  by this chap t e r  or by the declaration;
%

3 (2) a s u c c e s s o r  to any special dec la r a n t  right, o t h e r  than

4 a suc ce s s o r  d e s cr i b e d  in (3) or (4) of this s u b s e c t i o n  or a s u c c e s s o r

5 w h o  is a n  af f i l ia t e  of a declarant, is subject to the ob l i g a t i on s  and

6 liabilities imposed by this chapter or the d e c l a r a t i o n

7 (A) on a declarant that relate to the succes so r ' s

8 e x e rcise or n o n e x e rc i s e  of special d e c l a ra n t  rights; or

9 (B) on the transferor, o t he r  than:

10 (i) mi s r e p r e s e n t a t i o n s  by a pr e v i o u s  declarant;

11 (ii) warra n ty  o b l i g ations on i m p r ovements m a d e  by

12 a p r e vious de cl a r a n t  or m a d e  before the co m m on  interest

13 co mmunity was created;

14 (iii) b r e a c h  of a f i duciary o b l i g a t i o n  by a previ-

15 ous d e c la r a n t  or the appointees of a p r e vious d e c l a r a n t  to

16 the e x e cu t i v e  board; or

17 (iv) a liability or o b l i g a t i o n  imposed on the

18 t r a n s f e r o r  as a result of the acts or o m issions of the

19 t r a n s f e r o r  a f t e r  the transfer;

20 (3) a suc c e ss o r  to a right reserved in the d e c l a r a t i o n  only

21 to m a i n t a i n  models, sales offices, and signs may not e x e r c i s e  any

22 o t h e r special d e c larant right and is not subject to l i a b i l it y  or

23 o b l i g a t i o n  as a de c l a r a n t  except the o b l i g a t i o n  to p r o v i d e  a public

24 o f f e r i ng  statement, and any l i ability a r i s i n g  as a result of the

25 statement;

26 (4) a s u c c e s s o r to the spec i a l d e clarant rights h e l d  by a

27 t r an s f e r o r  who s u c c e e d e d  to the rights u n d e r  a d eed or o t he r  instru-

28 men t  of c onveyance in lieu of f o r e c losure or u n d e r  a j u d g m e n t  or

29 i nstrument c o n v e y i n g title u nd e r  (c) of this s e c ti o n  m ay  d e c l a r e  in a
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r e c o r d e d  instrument an i n t e n t io n  to h old the rights solely for t r a n s­

fer to another person; until t r a n s f e r r i n g  the special d e c l ar a n t  rights 

to a per s o n  a c q u i r i n g  title to a uni t  or real estate subject to d e ­

velopment rights owned by the successor, or until r e c o r d i n g  an i n s t r u­

ment p e r m i t t i n g  e x e rcise of all those rights, the s u c c e s s o r  ma y  not 

e x e rcise any of the rights other than a right h e l d  by the t r a ns f e r o r  

of the suc c es s o r  to control the exe c u t i v e  board u n d e r  A S  34.08.330(d) 

for the d u r a t i o n  of any pe r i o d  of d e c l a r a n t  control and a n  a t t e m pt e d  

e x e rcise of the rights is void; so long as a s u c c es s o r  d e c l a r a n t  may 

not exercise special de clarant rights u n d e r  this subsection, the 

s u c cessor dec l a r a n t  is not subject to l i ability or o b l i g a t i o n  as a 

declarant other t han l i a bility for acts and o m issions u n d e r  AS 34.08.- 

3 3 0 ( d ) .

(f) N o t hi n g  in this sect i o n subjects a s u c c e s s or  to a special 

d e c larant right to a claim against or other o b l i g a t i o n  of a t r a n s f e r o r  

declarant, other than a claim or o b l i g a t i o n  arising u n d e r  this chapter 

or the declaration.

Sec. 34.08.360. T E R M I N A T I O N  OF C O NTRACTS A N D  LEASES OF D E C L A R­

ANT . (&') If entered into b e f o r e  the exe c u t i ve  b o a r d  e l e c t e d  by the

unit owners u n d e r  AS 34 08.330(f) takes of f i c e  (1) a m a n a g e m e n t  c o n­

tract, employment contract, or lease of r e c r e a t i o n al  or p a r k i n g  areas 

or facilities; (2) a contract or lease b e t w e e n  the a s s o c i a t i o n  and a 

d e c larant or an aff i l i at e  of a declarant; or (3) a contract or lease 

that is not bona fide or was un c o n s c i o n a b l e  to the unit ownars at the 

time ente r e d  into u nd e r  the c i r c umstances then p r e v a i l i n g  ma y be 

t e rminated without pena l t y  by the as s o c i a t i o n  at any time a f t e r  the 

e x e cutive b o ar d  elec t e d  by the unit owners u n de r  AS 3 4 . 0 8.330(f) takes 

office upon not less than 90 days' notice to the other party.

(b) This sect i on  does not apply to
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1 (1) a lease if a t e r m i n a t i o n  of the lease w o u l d  t e r m i n a t e

2 the common i n t erest com m u n i t y  or reduce its size, unless the real

3 estate subject to the lease was i n c luded in the co m m o n  interest commu-

4 n ity for the p u r p o s e  of a v o i d i n g  the right of the a s s o c i a t i o n  to

5 te r minate a lease u n d e r  this section; or

6 (2) a p r o p r i e t a r y  lease.

7 Sec. 34.08.370. BYLAWS. (a) The bylaws of the a s s o c i a t i o n  must

8 provide

9 (1) for the n u m b e r  of the m e m b e r s  of the e x e c u t i v e  b o a r d

10 and for the titles of the officers of the association;

11 (2) for the e le c t i o n  by the exe cu t i v e  b o a r d  of a p r esident,

12 treasurer, secretary, and o t he r  officers of the a s s o c i a t i o n  spe c i f ie d

13 by the bylaws;

14 (3) for the qual i f i c at i o n s ,  powers a n d  duties, terms of

15 office, and m a n n e r  of el e c t i n g  and r e m o v i n g  e x e c u t i v e  b o a r d  m e m b e r s

16 and officers and filling vacancies;

17 (4) which, if any, of its powers the ex e c u t i v e  board or

18 officers may d e le g a t e  to other pers o n s  or to a m a n a g i n g  agent;

19 (5) w h i c h  of its officers may prepare, execute, certify,

20 and record amend m e nt s  to the d e c l a r a t i o n  on behalf of the as s o c iation;

21 and

22 (6) for a m e t h o d  of a m e n di n g  the bylaws.

23 (b) Subject to the pr o v i s i o n s  of the declaration, the b y l a w s  may

24 prov i d e  for any o t h e r  matt e r s  the a s s o c i a t i o n  c o nsiders n e c e s s a r y  and

25 appropriate.

26 Sec. 34.08.380. UP KE E P  OT COMMON I N T E R E S T  COMMUNITY. (a)

27 Except to the extent pr o v i d e d  by the declaration, by (b) of this

28 section, or by AS 34.08.440(h), the a s s o c i a t i o n  is r e s p o n s i b l e  for the

29 maintenance, repair, and r e p l ac e m e n t  of the common elements, and each
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unit owner is r e s p o n s i b l e  for the maintenance, repair, and re p l a cement 

of the unit. E a c h  unit owner shall afford to the association, the 

other unit owners, and to t h e i r  agents or employees, access through 

the unit that is r e a s o na b l y  n e c e s s a r y  for m a i n t e n a n c e  a n d  r e p a i r  of 

the unit. If d a m a g e  is in flicted on the common e le ments or on any 

unit through w h i c h  access is taken, the unit o wner res p o n s i b l e for the 

damage, or the a s s o c i a t i o n  if it is responsible, is liable for the 

prompt repair of the damage.

(b) In a dd i t i o n  to the liability that a de c la r a n t  as a unit 

owner has u n d e r  this chapter, a d e c l a r a n t  is solely liable for the e x­

penses in co n n e c t i o n  w i t h  real estate subject to d e v e l o p m en t  rights. 

No other unit o w n e r and no other p o r t i o n  of the common interest c o m m u­

nity is subject to a claim for payment of expenses in c o n n e c t i o n  w i t h  

development rights. Unless the d e c l a r a t i o n  p r ovides otherwise, the 

income and proceeds from real estate subject to de v e l op m e n t  rights 

inures to the declarant.

(c) In a p l a n n e d  community, w h e n  all d e v e l o p m e nt  rights have 

expired w i t h  respect to real estate, the decl a r a n t  remains liable for 

the expenses of the real estate unless, u p o n  expiration, the d e c l a r a­

tion provides that the real estate becomes com m o n  elements or units.

Sec. 34.08.390. MEETINGS. A  m e e t i n g  of the a s s o c i a t i o n  must be 

h eld at least once each year. A  special m e e t i n g  of the a s s o c i a t i o n  

ma y  be called by the president, by a m aj o r i t y  of the memb e r s of the 

executive board, or by unit owners c o m p r i s in g  either 20 percent or a 

lower p e rcentage s p e c i f ie d  in the bylaws of the v otes in the a s s o c i a­

tion. Not less than 10 no r  m o r e  tha n  60 days in advance of a meeting, 

the secretary or other o f f i c e r  s p ecified in the bylaws shall cause 

notice to be h a n d - d e l i v e r e d  or sent p r e p a i d  by U n i t e d  States mail to 

the mail i n g  address of e ach unit or to the m a i l i n g  address d e s i g n a t e d
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1 in w r i t i n g  by the uni t  owner. The not i c e  of a m e e t i n g  must state the

2 time and p lace of the m e e t i n g  and the items on the agenda, including

3 the general na t u r e  of a p r o p o s e d  amendment to the d e c l a r a t i o n  or

4 bylaws, budget changes, an d  a p r o p o s a l  to remove an o f f i ce r  or m e m b e r

5 of the e x e cutive board.

6 Sec. 34.08.400. QUORUMS. (a) Unless the bylaws prov i d e  other-

7 wise, a q u o r u m  is pres e n t  throu g h o u t a m e e t in g  of the a s s o c ia t i o n  if

8 persons e n t itled to cast 20 p e r c e n t  of the votes that ma y  be cast for

9 e le c t i o n  of the e x e c u t i v e  b o ar d  are pres e nt  in p e r s o n  or by p roxy at

10 the b e g i n n in g  of the meeting.

11 (b) Un le s s  the bylaws speci f y  a larger percentage, a q u o r u m  is

12 c o n si d e r e d  present t hroughout a m e e t i n g  of the executive b oard if

13 persons e n t i t l e d to cast 50 perc e n t of the votes on the board are

14 present at the b e g i n n i ng  of the meeting.

15 Sec. 34.08.410. V OT I N G  A N D  PROXIES. (a) If only one of several

16 owners of a unit is p r e s e n t  at a m e e t i n g  of the association, the o wner

17 present is entitled to cast all the votes a l located to the unit. If

18 mor e  than one of the owners are present, the votes a l l o c a t e d  to the

19 unit m a y  be cast only in a c c o r d a n c e w i t h  the agreement of a m a j o r i ty

20 in interest of the owners, unless the d e c l a ra t i o n  e x pressly provides

21 otherwise. There is m a j o r i t y  agr e em e n t  if any one of the owners casts

22 the v otes a l located to the unit w i t h o u t  protest being mad e  p r om p t l y  to

23 the p e r s o n  p r e si d i n g  over the m e e t i n g  by another owner of the unit.

24 (b) Votes a l located to a unit m a y  be cast u n d e r  a proxy duly

25 execu t e d  by a unit owner. If a unit is o wned by more than one person,

26 each owner of the unit m a y  vote or r e gi s t e r  protest to the casting of

27 votes by the o ther owners of the unit thro u g h  a duly e x e c u t e d  proxy.

28 A unit o wner ma y  revoke a p r o x y  g i v e n  u n d e r this s e c t i o n  onl y  by

29 actual notice of r e v o c a t i o n  to the p e r s o n  p r e s i d i n g  o ver a m e e t i n g  of
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1 the association. A  proxy is v o i d  if it is not dated o r  purpor t s  to be

2 re v oc a b l e  w i th o u t  notice. A p roxy terminates one y e a r  after its date,

3 unless it specifies a shor t e r  term.

4 (c) If the d e c l a r a t i o n  requires that votes on spe ci f i e d  matters

5 a f f e c t i n g  the common interest com m u n i ty  be cast by lessees r a t h e r  than

6 unit owners of leased units: (1) the provisions of (a) and (b) of

7 this section apply to lessees as if they were  unit o w n e r s ; (2) unit

8 owners who have leased their units to o ther pers o n s  ma y  not cast votes

9 on the s p e cified matters; and (3) lessees are entit l e d  to not i c e  of

10 meetings, access to records, and o ther rights re specting the m a t t e r s

11 as if they w ere unit owners. U nit owners mus t  also be g i v e n  notice

12 u n d e r  AS 34.08.390, of all meetin g s  at w h i c h  lessees are e n t i tl e d  to

13 vote.

14 (d) Votes a l l ocated to a unit owned by the a s s o c iation ma y  not

15 be cast.

16 Sec. 34.08.420. TORT A N D  C O N T R A C T  LIABILITY. N e i t h e r  the asso-

17 ciation n o r any unit ov?ner except the declarant is liable for the

18 torts of the d e c larant in c o n n e c t i o n  w i t h  any part of the common

19 interest community that the dec l a r an t  has the responsi b i l i t y  to main-

20 tain. A n  ac t i o n  alleg in g  a w r o n g  done by the as s o c i a ti o n  must be

21 brought against the a s s o c i a t i o n  and not against a unit owner. If the

22 w r o ng  o c c urred during a pe r i od  of declarant control and the associa-

23 tion gives the declarant r e a s on a b l e  notice of and an op p o r t u n it y  to

24 defend against the action, the declarant who then contr o l le d  the

25 a s s o c i a t i o n  is liable to the a s s o c i a t i o n  or to a unit owner for (1)

26 tort losses not covered by insurance su f fered by the a s s o c i at i o n  or

27 the unit owner, and (2) e a c h  cost that the a s s o c i a t i o n  w o u l d  not have

28 incurred but for a br ea c h  of contract or o ther w r on g f u l  act or omis-

29 sion. If the d e c larant is liable to the a s s o c i a t i o n  u nd e r  this

-43- CSSB 44(Jud)



1 s e c t i o n ,  the d e c l a r a n t  is l i a b l e  f o r  th e  e x p e n s e s  of  l i t i g a t i o n

2 i n c u r r e d  by the a s s o c i a t i o n .  A  s t a t u t e  of l i m i t a t i o n  a f f e c t i n g  the

3 r i g h t  of a c t i o n  of  t h e  a s s o c i a t i o n  u n d e r  t h i s  s e c t i o n  is t o l l e d  u n t i l

4 t he p e r i o d  of d e c l a r a n t  c o n t r o l  t e r m i n a t e s . A  u n i t  o w n e r  is n ot

5 p r e c l u d e d  f r o m  m a i n t a i n i n g  an  a c t i o n  u n d e r  t h i s  s e c t i o n  b e c a u s e  t h e

6 p e r s o n  is a u n i t  o w n e r  or  a m e m b e r  o r  o f f i c e r  of  the a s s o c i a t i o n .  A

7 l i e n  r e s u l t i n g  f r o m  a j u d g m e n t  a g a i n s t  th e  a s s o c i a t i o n  is g o v e r n e d  b y

8 A S  3 4 . 0 8 . 4 8 0 .

9 Sec. 3 4 . 0 8 . 4 3 0 .  C O N V E Y A N C E  O R  E N C U M B R A N C E  O F  C O M M O N  E L E M E N T S .

10 (a) In a c o n d o m i n i u m  or  p l a n n e d  c o m m u n i t y ,  p o r t i o n s  of the c o m m o n

11 e l e m e n t s  m a y  b e  c o n v e y e d  or s u b j e c t e d  to a s e c u r i t y  i n t e r e s t  by  the

12 a s s o c i a t i o n  if p e r s o n s  e n t i t l e d  to c a s t  at least 80 p e r c e n t  of the

13 v o t e s  in t he a s s o c i a t i o n ,  i n c l u d i n g  80 p e r c e n t  of  t he v o t e s  a l l o c a t e d

14 to u n i t s  n ot o w n e d  by a d e c l a r a n t ,  o r  a n y  l a r g e r  p e r c e n t a g e  th e  d e c l a -

15 r a t i o n  s p e c i f i e s ,  a g r e e  to t he a c t i o n ,  b ut e a c h  o w n e r  of a u n i t  to

16 w h i c h  a l i m i t e d  c o m m o n  e l e m e n t  is a l l o c a t e d  m u s t  a g r e e  in  o r d e r  to

17 c o n v e y  the l i m i t e d  c o m m o n  e l e m e n t  or s u b j e c t  it to a s e c u r i t y  inte r -

18 est. T h e  d e c l a r a t i o n  m a y  s p e c i f y  a s m a l l e r  p e r c e n t a g e  o n l y  if e a c h  of

19 the u n i t s  is r e s t i i c t e d  e x c l u s i v e l y  to n o n r e s i d e n t i a l  u s es. T h e

20 p r o c e e d s  of the sal e  a n d  p r o c e e d s  of  a l o a n  s e c u r e d  by  e n c u m b r a n c i n g  a

21  c o m m o n  a r e a  a re a n  a s s e t  of the a s s o c i a t i o n .

22 (b) P a r t  o f  a c o o p e r a t i v e  m a y  be  c o n v e y e d  a n d  a ll or  p a r t  of  a

23 c o o p e r a t i v e  m a y  be s u b j e c t e d  to a s e c u r i t y  i n t e r e s t  by  the a s s o c i a t i o n

24  i f  p e r s o n s  e n t i t l e d  to cast at l e a s t  80 p e r c e n t  of  t he v o t e s  in the

25 a s s o c i a t i o n ,  i n c l u d i n g  80 p e r c e n t  of t h e  v o t e s  a l l o c a t e d  to u n i t s  not

26 o w n e d  by  a d e c l a r a n t ,  or  a n y  l a r g e r  p e r c e n t a g e  t he d e c l a r a t i o n  s p e c i -

27 fj.es, a g r e e  to the a c t i o n ,  but, if f e w e r  t h a n  a ll of  the u n i t s  or

2.8 l i m i t e d  c o m m o n  e l e m e n t s  are to be  c o n v e y e d  or  s u b j e c t e d  to a s e c u r i t y

29 i n t e r e s t ,  t h e n  e a c h  u n i t  o w n e r  or  t h e  u n i t s  to w h i c h  the l i m i t e d
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common elements are all o c a t ed  must agree in orcer to convey the units 

or limited common elements or subject them to a s e c urity interest. 

The d e c l a r a t i o n  ma y specify a s ma l l e r  p e r c e n t a g e  only if eac h of the 

units is r e s t r i c te d  exclus i v e l y  to n o n r e s i d e n t i a l  uses. The p r o ceeds 

of the sale and proceeds of a loan s e c ur e d  by e n c u m b r a n c i n g  a common 

area are an asset of the association. A  p u r p o r t e d  conv e y a n c e or o t h e r  

v o l u n t a r y  t r a nsfer of an entire cooperative, unless made u n de r  AS 34. • 

08.260, is void.

(c) A n  agreement to convey common el e ments in a c o n d o m i n i u m  or 

pl a n n e d  community or to subject the co m m o n  elements to a security 

interest and an agreement to convey any part of a c ooperative or 

subject the c ooperative to a security interest must be e v i de n c e d  by 

the e x e cu t i o n  of an agreement, or r a ti f i c a t i o ns  of the agreement, in 

the same m a n n e r  as a deed by the req u i s i te  n u m b e r  of unit owners. The 

ag reement must specify a date a f t e r w h i c h  the agr e em e n t  w ill be v o i d  

u nless recorded before the date. The agreement and each r a t i f i c a t i o n  

of the agreement must be r e c orded in e a c h  r e c o r d i n g  d i s trict in w h i c h  

a p o r ti o n  of the common interest c o m munity is situated and is e f f e c­

tive only u p o n  recording.

(d) The a s s o c i at i o n  on beh a l f of the unit owners may contract to 

convey an interest in a common interest c o mmunity u n d e r  (a) of this 

section, but the contract is not e n f o r c ea b l e  against the as s o c i a t i o n  

u ntil approved under (a) - (c) of this section. A f t e r  approval u nd e r

(a) - (c) of this section, the a s s o c i a t i o n  has the powers n e c es s a r y  

and appropriate to effect the conv e y a n ce  or encumbrance, inc l u d i n g the 

p o w e r  to execute a d e e d  or other instrument.

(e) Unless made under this section, a p u r p o r t e d  conveyance, 

encumbrance, j u d icial sale, or o ther v o l u n t a r y  transfer of common 

elements or of any o t h e r  part of a c o o p e rative is void.
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(f) A  c onveyance or en c u m br a n c e  of co m m o n  e l e ments or of a 

c o o p e r a t i v e  u n d e r  this section does not d e p r i v e  a unit of its right of 

access and support.

(g) Unless the d e c l a r a t i o n  p r o v i d e s  otherwise, a c o n v e y a nc e  or 

e n c u m b r a n c e  of common elements u n d e r  this s e c t i o n  does n o t affect the 

p r i o r i t y  or v a l i d i t y  of p r e e x i s t i n g  encumbrances.

(h) In a cooperative, the a s s o c i a t i o n  m a y  acquire, hold, e n c u m­

ber, or convey a p r o p r i e t a r y  lease w i t h o u t  c o m p l y i n g  w i t h  this s e c­

tion.

Sec. 34.08.440. INSURANCE. (a) C o m m e n c i n g  not l a t e r  than the 

first conv e y a n ce  of a unit to a p e r s o n  o t h e r  than a declarant, the 

a s s o c i a t i o n  shall maintain, to the extent r e a s o n a b l y  available:

(1) p r op e r t y  insurance on the c o m m o n  elemen t s  and, in a 

p l a n n e d  community, on pr o perty that mus t  bec o me  c om m o n  elements, 

i n s uring against all risks of direct p h y s i c a l  loss co m monly insured 

against or, in the case of c o n v e r s i o n  property, against fire and 

e x t e n d e d  cover a g e  perils and the total amount of i n s ur a n c e  after 

a p p l i c a t i o n  of any d eductibles must be not less tha n  100 p e r c en t  of 

the actual cash value of the insured p r o p e r t y  at the time the i n s u r­

ance is p u r c h a s e d  and at each renewal date, e x c l u s i v e  of land, e x c a v a­

tions, foundations, and o ther items n o r m a l l y  e x c l u d e d  from p r o perty 

policies; and

(2) liability insurance, i n c l u d i n g  m e d i c a l  p a ym e n t s  i n s u r­

ance, in an amount d e te r m i n e d  by the e x e c u ti v e  b o a r d  but not less than 

an amount spe c i f i e d in the d e c l a ration, c o v e r i n g  all oc c u rr e n c e s  

commonly insured against for death, bo d i l y  injury, and p r o p e r t y  damage 

aris i n g  out of or in c o n ne c t i o n  w i t h  the use, ownership, or m a i n t e­

nance of the common elements and, in cooperatives, of e a c h  unit.

(b) In the case of a b u i l d i n g  that is part of a co o p e r at i v e  or



1 that contains a unit hav i n g  h o r i z o n t a l  boundai-ies de s c r i b e d  in the

declaration, the insurance m a i n t a i n e d  u n d e r  (a)(1) of this section, to

3 the extent r e a s o n a b l y  available, m u s t  i n cl u d e  the unit, but nee d  not

4 include i m p r o vements and b e t t e r m e n t s  i n s t a l l e d  by a unit owner.

5 (c) If the insurance d e s c r i b e d  in (a) and (b) of this sect i o n  is

6 not reasonably available, the a s s o c i a t i o n  p r o m p t l y  shall cause notice

7 of the fact to be h a n d - d e l i v e r e d  or sent p r e p a i d  by U n i t e d  States mail

8 to each unit owner. The d e c l a r a t i o n  m a y  requ i re  the a s s o c i a t i o n  to

9 carry o t h e r  insurance, and the a s s o c i a t i o n  in any event m a y  carry

10 o t h e r  i n s u r a n c e  it considers a p p r o p r i a t e  to p r o t e c t  the a s s o c i a t i o n  or

11 the unit owners.

12 (d) I n surance p ol i c i e s  c a r r ie d  u n d e r  (a) and (b) of this section

13 mus t  p r o v i d e  that

14 (1) tcch unit o w n e r is an i n s u r e d p e r s o n  u n d e r the policy

15 w i t h  respect to liability a r i s i n g  out of interest of the uni t  o w n e r  in

16 the com m o n  elements or m e m b e r s h i p  in the association;

17 (2) the insurer waives the right to s u b r o g a t i o n  u n d e r  the

18 po l ic y  against a unit o wner or m e m b e r  of the h o u s e h o l d  of a unit

19 owner;

20 (3) an act or o m i s s i o n  by a u nit owner, unless acting

21 w i t h i n  the scope of the unit owner's a u t h o r i t y  on b e h a l f  of the asso-

22 ciation, will not v oi d  the p o l i c y  or be a c o n d i t i o n  to recov e ry  u n d e r

23 the policy; and

24 (4) if, at the time of a loss u n d e r  the policy, there is

25 o ther insurance in the name of a unit o w ne r  c o v ering the same risk

26 cove r e d  by the policy, the p o l i c y  of the a s s o c i a t i o n  p r ov i d e s  prim ar y

27 insurance.

28 (e) A  loss covered by the p r o p e r t y  pol i c y  u n d e r  (a)(1) and (b)

29 of this s e ct i o n  must be a d j u s t e d  w i t h  the association, but the

-47- CSSB 44(Jud)



1 insurance proceeds for the loss ax-e payable to an insurance trustee

2 designated for the purpose or to the association and not to a holder

3 of a security interest. The insurance trustee or the association

4 shall hold insurance proceeds in trust for the association, unit

5 owners, and lien holders as their interests may appear. Subject to

6 the provisions of (h) of this section, the proceeds must be disbursed

7 first for the repair or restoration of the damaged property, and the

8 association, unit owners, and lien holders are not entitled to receive

9 payment of a portion of the proceeds unless there is a surplus of

10 proceeds after the property has been completely repaired or restored

11 or unless the common interest community is terminated.

'.1 (f) An insurance policy issued to the association does not

13 prevent a unit owner from obtaining insurance for the benefit of the

14 unit owner.

15 (g) An insurer that has issued an insurance policy under this

16 section shall issue certificates or memoranda of insurance to the

17 association and, upon written request, to a unit owner or holder of a

18 security interest. The insurer issuing the policy may not cancel or

19 refuse to renew it until 30 days after notice of the proposed cancel-

20 lation or nonrenewal has been mailed to the association, each unit

21 owner and each holder of a security interest to whom a certificate or

22 memorandum of insurance has been issued at their last known addresses.

23 (h) A portion of the common interest community for which insur-

24 ance is required under this section that is damaged or destroyed must

25 be repaired or replaced promptly by the association unless (1) the

26 common interest community is terminated and AS 34.08.260 applies, (2)

27 repairs or replacement would be illegal under a state statute or

28 municipal ordinance governing health or safety, or (3) 80 percent of

29 the unit owners, including each owner of a unit or assigned limited
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c o m m on  element that will not be rebuilt, v ote not to rebuild. The 

cost of re p a i r  or r e p l a cement in excess of insurance proceeds and 

reser v e s  is a common expense. If Uie entire co m m o n  interest c o mmunity 

is not repai r e d  or replaced, (1) the ins u r an c e  p r o ceeds att ri b u t a b l e  

to the d a m a g e d  common elements must be use d  to restore the damaged 

area to a c o n d i t io n  c ompatible w i t h  the r e m a i n d e r  of the common i n t e r­

est community, and (2) except to the extent that other persons will be 

di s t ributees, (A) the insurance proceeds att r i b ut a b l e  to a unit and 

limited co m m o n  elements that is not rebuilt must be d i s t r i b u t e d  to the 

o wner of the unit and the o wner of the unit to w h i c h  the limited 

common elements were allocated, o r  to lien holders, as their interests 

ma y  appear, and (B) the rem a i n d e r of the p r o ce e d s  must be d i s t r i b u t e d 

to each unit o wner or lien holder, as their interests may appear, as 

follows: (i) in a condominium, in p r o p o r t i o n  to the common element

interest of all the units and (ii) in a c ooperative or planned c o m m u­

nity, in p r o p o r t i o n  to the common expense li-bilities of all the 

units. If the unit owners v o t e  not to r e b u i l d  a unit, the al l o c at e d  

interests of the unit are r e a l l oc a t e d  u p o n  the vote as if the unit had 

b een c o n d e m n e d  u n d e r  AS 34.08.860(a), and the a s s o c ia t i o n  p r o mp t l y  

shall prepare, execute, and record an amendment to the d e c l a r a t i o n  

r e f l e c t i n g  the reallocations.

(i) The prov i s io n s  of this s e ct i o n  ma y  be v a r i e d  or wa i v e d  in a 

co m m o n  interest community if all of the units are r estricted to n o n­

residenti a l  use.

Sec. 34.08.450. SURPLUS FUNDS. unless o t h erwise p r o v i d e d  in the 

d e c l aration, surplus funds of the a s s o c i a t i on  re m a i ni n g  after payment 

of or p r o v i s i o n  for common expenses and p r e p a ym e n t  of reserves must be 

pai d to the unit owners in p r o p o r t i o n  to common expense liabilities or 

credi t e d  to them  to reduce future common expense assessments.
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1 Sec. 34.08.460. A S S E S SM E N T S  F O R  COMMON EXPENSES. (a) Un t i l  the

2 association m akes a co m m o n  expense assessment, the d e c l a r a n t  shall pay

3 all common expenses. A f t e r  an assessment has been mad e  by the associ-

4 ation, as s e s s me n t s  must be m ade at least annually, b ased on a budget

5 adopted at least an n ually by the association.

6 (b) Except for assessments u nder (c) - (e) of this section, all

7 common expenses mus t  be assessed against each unit in accor d a n ce  w i t h

8 the allocations set out in the d e c l a ra t i o n  u n d e r  AS 34.08.150(a) and

9 (b). A past due co m m on  expense assessment or an in s t al l m e n t  of the

10 assessment bears interest at the rate establ i s h ed  by the a s s o c ia t i o n

11 not e x c eeding 18 percent pe r  year.

12 (c) To the extent required by the d e c l a r a t i on

13 (1) a common expense assoc i a te d  w i t h  the maintenance,

14 repair, or r e p l a cement of a limited common element must be assessed

15 against each unit to w h i c h  that limited common element is assigned,

16 equally, or in p r o p o r t i o n  provided by the declaration;

17 (2) a co m m o n  expense or p o r t i on  of the com m o n  expense

18 b e n ef i t i n g  f ewer tha n  all of the units must be a s s essed exclus i v e l y

19 against the units benefited;

20 (3) the costs of insurance must be a s se s s e d  in p r o p o r t i o n

21 to risk; and

22 (4) the costs of utilities that can be d e t e r m i n e d  must be

23 assessed in p r o p o r t i o n  to usage and if the costs of u t i l i t i e s cannot

24 be determined, the cost of n o n d e t e r m i n a b l e  utilities shall be shared

25 as a common expense.

26 (d) An assessment to pay a judgment against the a s s o c i a t i o n  may

27 be made only against the units in the common interest com m u ni t y  at the

28 time the judgment was entered, in p r o p o r t i o n  to their co mm o n  expense

29 liabilities.
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1 (e) If a co mm o n  expense is caused by the m i s c o n d u c t  of a unit

2 owner, the a s s o c i a t i o n  ma y  assess that expense exc l u s i v e l y against the

3 unit.

4 (f) If common expense liabilities are reallocated, common ex-

5 p ense a ss e s sments and any instal lm e n t  of the assess m e n t  not yet due

6 must be r e c a l c u l a t e d  in acco r d a n c e  w i t h  the r e a l l o c a t e d  common expense

7 liabilities.

8 Sec. 34.08.470. L I E N  FOR ASSESSMENTS. (a) The a s s o c i a t i o n  has

9 a lien on a unit fo r  an assessment levied against the unit or fines

10 imposed against its unit o wner from the time the a s sessment or fine

11 becomes due. U n l e s s  the d e c l a r a t i o n  o t h e r w i s e  provides, fees,

12 charges, late charges, fines, and  i n t erest charged u n d e r  AS 34.08.-

13 3 2 0 ( a ) (10) - (12) are e n f o rc e a b l e  as a s s e s sments u n d e r  this section.

14 If an asses s m e n t  is p a y a b l e  in installments, the full amount of the

15 a ssessment is a lien from the time the first in s t a llment beco m e s due.

16 (b) A lien u n d e r  this s e c t i o n  is p r i o r  to all o ther liens and

17 e n c u mbrances on a unit except (1) a lien and e n c u m b r a n ce  recorded

18 before the r e c o r d a t i o n  of the d e c l a r a t i o n  and, in a cooperative, a

19 lien and e n c u m b r an c e  w h i c h  the a s s o c i a t i o n  creates, assumes, or takes

20 subject to; (2) a first security interest on the unit r e c o r d e d  before

21 the date on w h i c h  the assessment sought to be e n f o r c e d  became delin-

22 quent, or, in a cooperative, the first security interest e n c u m be r i n g

23 only the interest of the unit o w n e r  and p e r f e c t e d  be f o r e  the date on

24 w h i c h  the a ssessment sought to be e n f o rc e d  became delinquent; and (3)

25 a lien for real estate taxes and o th e r  g ov e r n m e n t a l  as s e s s me n t s  or

26 charges against the unit or cooperative. A  lien u n d e r  this section is

27 also p r i o r to all s e c u r i t y  interests d e s c r i b ed  in (2) of this subsec-

28 tion if the common expe n s e  a s s e s sm e n t s  b a se d  on the pe r i o d i c  budget

29 adop t e d  by the a s s o c i a t i o n  u n d e r  AS 34.08.460(a) w o u l d  have b e c o m e  due
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in the absen c e  of a c c e l e r a t i o n  d u r i n g  the six mo n th s  i m m e d i a t e l y  

p r e c e d i n g  i n s t i t u t i o n  of a n  act i o n  to enfo r c e  the lien. This s u b s e c­

tion does not affect the pr i o r i t y  of a m e c h a n i c ' s  or m a t e r i a l m a n ' s  

lien, or the p r i o r i t y  of a lien for o ther a s s e s s me n t s  made by the 

a ssociation. A lien u n d e r  this s e c t i o n  is not subject to the p r o­

visions of AS 09.38.010.

(c) Un le s s  the d e c l a r a t i o n  p r ov i d e s  otherwise, if two or more 

ass oc i a t i o n s  h ave liens for as s e s s m e nt s  crea t e d at any time on the 

same property, each lien has equal priority.

(d) The r e c or d i n g  of the d e c l a r a t i o n  constitutes record notice 

and p e r f e c t i o n  of the lien. F u r t h e r  r e c o r d i n g  of a claim of lie n  for 

a s sessment u n d e r  this section is not required.

(e) A  lien for an u n p a i d  a s sessment is e x t i n g u i s h e d  un l e s s  p r o­

ceedings to enforce the lien are i n s t i t u t e d w i t h i n  three y ears a fter 

the full amount of the assessment beco m es  due.

(f) This s e c t i o n does not p r o hibit an a c t i o n  to r e c o v e r  sums for 

w h i c h  (a) of this sect i o n  creates a lien or p r o h ib i t  an a s s o c i a t i o n  

fi-om taking a d eed in lieu of foreclosure.

(s) A. judgm en t  or d e c r e e  in an a ct i o n  brought u n d e r this sect i o n  

is e nf o r c e a b l e  by e x e c u t i o n  u nder AS 09.35.010.

(h) The a s s o c i a t i o n  u p o n  w r i t t e n  request shall f u r n i s h  to a unit 

o w n e r  a statement setting out the amount of u n p a i d  assess m e n t s  against 

the unit. If the interest of the unit o wn e r  is real estate, the 

statement must be in reco r d a b l e  form. The statement must be f u r n i sh e d  

w i t h i n  10 b u s in e s s  days after receipt of the request and is b i n d i n g  on 

the association, the ex e c u t i ve  board, and e a c h  unit owner.

(i) In a cooperative, upo n  n o n p a y m e n t  of an a s s e ss m e n t  on a 

unit, a unit o w n e r  ma y  be evicted in the same m a n n e r  as p r o v i d e d  by 

law in the case of an u nl awful h o l d o v e r  by a c ommercial tenant, and
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1 the lie n  may be f o r e c l o se d  u n d e r  this section.

2 (j ) The a s s o c ia t i o n ' s  lien m a y b e  f o r e c l o s e d  u n d er  this sub-

3 section:

4 (1) i n  a c o n d o m i n i u m  or plan n ed  community, the lien of the

5 a s s o c i a t i o n  m u s t  be f o r e c l o s e d  as a m o r t g a g e  or d e e d  of trust on real

6 est a t e is foreclosed, or as a lien is f o r e c lo s e d  u n d e r  AS 34.35.005;

7 (2) in a c o o p e r at i v e  w h o se  unit owners' interests in the

8 units are real estate, the lien of the a s s o c i a t i o n  must be foreclosed

9 as a m o r t g a g e  or deed of trust on  real estate is foreclosed or as a

10 lien is fo r e c l o s e d  u n d e r  AS 34.35.005;

11 (3) in a co o p e r a t iv e  w h o s e  unit owners' interests in the

12 u nits are p e r s o n a l  property, the lien of the a s s o c i a t i o n  must be

13 f or e c l o s e d  as a secur i t y interest u n d e r  AS 45.09; or

14 (4) in the case of f o r e c losure u n d e r  AS 34.20.070, the

15 a s s o c i a t i o n  shall give r e as o n a b l e  notice of its a c t i o n  to each lien

16 hol d e r  of a unit w h o se  interest w o u l d  be affected.

17 (k) In a cooperative, if the interest of the unit owner in a

18 unit is real estate,

19 (1) the association, u p o n  n on p a y m e n t  of an a s sessment and

20 c o m p l i a nc e  w i t h  this subsection, m a y  sell the unit at a public sale or

21 by p r i v a t e  n e g o tiation, and at any time and place; each aspect of the

22 sale, i n c l ud i n g  the method, advertising, time, place, and terms must

23 be reasonable; the a s s o c i a t i o n  shall give r ea s o n a b l e  w r i t t e n  notice to

24 the unit owner and a lessee of the unit owner of the time and p la c e  of

25 the p u b l i c  sale or, if a p r i v a te  sale is intended, of the i n tention of

26 e n t e r i n g  into a contract to sell and of the time a fter w h i c h  a private

27 d i s p o s i t i o n  may be made; the same notice mus t  also be sent to any

28 other p e r s o n  who has a r e c o r d e d  interest in the unit that w o u l d be cut

29 off by the sale, but only if the recor d e d  interest was on record seven
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weeks before the date s p ecified in the notice as the date of a public 

sale or seven weeks be f o re  the date spe c i f i ed  in the no t i c e  as the 

date a f t e r  w h i c h  a pz’ivate sale ma y  be made; the notices r e q ui r e d  by 

this s u b s e c t i o n  m a y  be sent to any address reasonable in the c i r­

cumstances; sale ma y  not be h e l d  u n ti l  five weeks a ft e r  the send i n g  of 

the notice; the a s s o c i a ti o n  ma y  buy at a public sale and, if the sale 

is con d u c t ed  by a fiduciary or o th e r  p e r s o n  not related to the a s s o­

ciation, at a private sale;

(2) unless o t h e r w i s e  agreed, the de b t o r  is liable for any

d e f i c i e n c y  in a f oreclosure sale u n d e r  AS 09.45.170;

(3) the proceeds of a fo r ec l o s u r e  sale must be a p pl i e d  in

the f o llowing order:

(A) the r e a s o n a bl e  expenses of sale;

(B) the r e a s o n a bl e  expenses of s e c u r i n g  p o s s e ss i o n  

be f o r e  sale i n c l u di n g  holding, maintaining, and p r e p a r i n g  the 

unit for sale, payment of taxes and other g o v e r n m en t a l  charges, 

p r e m iu m s  on hazard and l i ability insurance;

(C) s a t i s f a c t i o n  of the lien of the association;

(D) sa t i s f a c t i o n  in the order of pr i o r i t y  of a s u b o r­

dinate claim of record; and

(E) r e mittance of any excess to the unit owner.

(4) a good faith p u r c h a s e r  for value acquires the unit free

of the assoc i at i o n ' s  debt that gave rise to the lien u n d e r  w h i c h  the

f o r e closure sale o c c u r r e d  and any su b o r d in a t e  interest, even though 

the a s s o c i a t i o n  or o ther p e r s o n  c o nd u c t i n g  the sale failed to comply 

w i t h  the r e q u i rements of this section; the p e r s o n  c o n d u c t in g  the sale 

shall exec u t e  a conve ya n c e  to the p u r c h a s e r  sufficient to convey the

unit and s t a t i ng  that it is e x ec u t e d  after a f oreclosure of the ass 

ciation's lie n by p o w e r  of sale and that p e r s o n  c o n d uc t i n g  the sale
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was e m p owered to m ake the sale; signature and title or a u t h o ri t y  of 

the p er s o n  signi n g  the conveyance as g r a n to r  and a recital of the 

facts of n o n p a y me n t  of the a s sessment and of the giv i n g  of the notices 

r e q uired by this s u b s e c t i o n  are sufficient proof of the facts reci te d  

and of the a u thority of the p e r s o n  to sign; further p roof of au thority

is not required even if the a s s o c i a t i o n  is n a m e d  as grantee in the

c o n v e y a n c e ;

(5) at any time before the a s s o c i a t io n  has d i s p o s e d  of a 

unit in a c ooperative or ente r e d  into a contract for its d i s p o s i t i o n  

u n d e r  the p o w e r  of sale, the unit o wner or the h o l d e r  of a s u b or dinate 

security interest may cure the default of the unit owner and prevent 

sale or other d i s p o s i t i o n  by t e n d e r i n g  the p e r f o r m a n c e due u n d e r  the 

security agreement, inc l u d i n g  an amount due because of exercise of a 

right to accelerate, plus the r e a s o na b l e  expenses of p r o c e e d i n g  to 

foreclosure incurred to the time of tender.

Sec. 34.08.480. O T H E R  LIENS. (a) In a c o n d o m i ni u m  or plan n e d

c o m m u n i t y ,

(1) except as p r o v i d e d  in (2) of this subsection, a r e c o r d­

ed judgment for m o n e y  against the a s s o c i a t i o n  is not a lien on the 

common elements, but is a lien in favor of the judgm e n t  lien ho ld e r  

against the units in the common interest community at the time the 

j u d gment was entered and no o ther p r op e r t y  of a unit owner is subject 

to the claims of creditors of the association;

(2) if the a ss o c i a t i o n  has g r a n t e d  a s e cu r i t y  interest in 

the com m o n  elements to a creditor of the a s s o c i a t i o n  u nder AS 34.08.- 

430, the holder of the security interest shall e x e rcise its right 

a gainst the common elements before its ju d g m e n t  lien on a unit ma y  be 

enforced;

(3) w h e t h e r  p e r f e ct e d  before or after the cr e ation of the
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a

common interest community, if a lien, o t h e r  than a deed of trust or 

mo r t g a g e  including a judgment lien or lien a t t r i b u t a bl e  to w o r k  

per f o r m ed  or m a t e r i a l s supplied be f o r e  c r e a t i on  of the common interest 

community, becomes eff e c t i v e  against two or more units, the unit owner 

of an a f f ected unit m a y  pay to the lien h o l d e r  the amount of the lien 

at t r i butable to the unit, and the lien holder, u pon receipt of p a y­

ment, shall pr o mptly d e l i v er  a release of the lien covering the unit; 

the amount of the paym e nt  must be p r o p o r t i o n a t e  to the ratio that the 

unit o w n e r’s common expense liability bears to the common expense 

liabilities of all unit owners w h o s e  units are subject to the lien; 

after payment, the a s s o c i a t i o n  may not assess or have a lien against 

the unit owner's unit for any p o r t i o n  of the common expenses incurred 

in connection w it h  the lien;

(4) a j u d gment against the a s s o c i a t i on  must be indexed in 

the name of the common interest c o m m u n i t y and the a ss o c i a t i o n  and, 

w h e n  so indexed, is notice of the lien against the units.

(b) In a cooperative,

(1) if the a s s o c i a t i on  receives notice of an impending 

foreclosure on all or a p o r t i o n of the a s s o c i a t i o n’s real estate, the 

as s o c i a t io n  shall promptly transmit a copy of the notice to each unit 

owner of a unit located w i t h i n  the real estate to be foreclosed; a 

failure of the a s s o c i a t i o n  to transmit the notice does not affect the 

validity of the foreclosure;

(2) w h e t h e r  or not the p r o pe r t y  of a unit o wner is subject 

to the claims of creditors of the association, other p r o p er t y  of a 

unit owner is not subject to the claims.

Sec. 34.08.490. A S S O C I A T I O N  RECORDS. (a) The a s s o c i at i o n  shall 

keep financial records suff ic i e n t l y  d e t a i l e d tc enable the a s s o c i at i o n  

to comply w i t h  AS 34.08.590. F i n a n c i a l  and o ther records must be made
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reaso n a b l y  ava i l a b l e  for e x a m i n a t i o n  by a unit o wner and a n  a ut h o r i z e d  

agent of a unit owner.

(b) A  p r o f e s s i o n a l  manager, m a n a g i n g  agent, accountant, or other 

p e r s o n  w i t h  w h o m  the a s s o c i a t i o n  has contr a c t e d  for servi ce s  shall 

return all a s s o ci a t i o n  records w i t h i n  five days of the t e r m i n a t i o n  of 

the contract. If the a s s o c i a t i o n  records are not r e t urned w i t h i n  five 

days, the a s s o c i a t i o n  m ay  sue for their re t ur n  and for damages.

Sec. 34.08.500. A S S O C I A T I O N  AS TRUSTEE. If a third p e r s o n  deals 

w i t h  the a s s o c i a t i o n  in the ca p acity of the a s s o c ia t i o n  as a trustee, 

the e x istence of trust powers and their pr o p e r  exerc i s e  by the a s s o­

ciation may be assumed with o u t  inquiry. A  third p e r s o n  is not b o u n d  

to inquire w h e t h e r  the a s s o c i a t i o n  has p o w e r to act as trus t e e  or is 

p r o p e r l y  e x e r c i s i n g  trust powers. A  third person, w i t h o ut  actual 

k n o w l e d g e  that the as s o c i a t i o n  is e x c e ed i n g  or impr op e r l y  e x e r c i s i n g  

its powers, is fully p r o t e c t e d  in d e a l i n g  w i t h  the a s s o c i a t i o n  as if 

it pos s e s se d  and p r o p e r l y  e x e r ci s e d  the powers it p u r p o r ts  to e x e r­

cise. A  third p e r s o n  is not bound to assure the pr o p e r  a p p l i c a t i o n  of 

trust assets paid or del i v e r e d to the a s s o c i a t i o n in its c a p a c i t y  as 

trustee.

A R T I C L E  4. P R O T E C T I O N OF  P U R C H A S E R S .

Sec, 34.08.510. A P P LICABILITY. (a) The provi s i o n s  of AS 34.- 

08.510 - 34.0 8 . 7 0 0  apply to all units subject to this chapter, except 

as p r o v i d e d  in (b) of this sect i o n or as m o d i f i e d or w a i v e d  by a g r e e­

ment: of p u rchasers of units in a common interest c o m m u n i t y  in w h i c h  

each unit is rest r i ct e d  to n o n r e s i d e n t i a l  use.

(b) A pub l i c  of f ering s t atement and a resale ce r t i f i c at e  is not 

r e q u i r e d  to be p r e p a r e d  or d e l i v e r e d  on

(1) a g r atuitous d i s p o s i t i o n  of a unit;

(2) a d i s p o s i t i o n  u n d e r  a court order;
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1 (3) a d i s po s i t i o n  by a go v e r n m e n t a l  agency;

2 (A) a d i s p o s i ti o n  by f oreclosure or deed in lieu of fore-

3 closure;

A (5) a di s po s i t i o n  to a dealer;

5 (6) a disposi t i o n  that m a y  be canceled at any time and for

6 any re a s o n  by the pur ch a s e r  w i t h o u t  penalty; or

7 (7) a dispos i t i o n of a unit in a plann e d  community in w h i ch

8 the d e c l a r a t i o n  limits the m a x i m u m  a n n u t 1 a s sessment of a unit to not

9 more t h a n  $300, as adjusted u n d e r  A S  3A.C8.820, if

10 (A) the declarant has a r easonable and good faith

11 be l i e f  that the m a x i m u m  st a t ed  a ssessment will be s ufficient to

12 pay the expenses of the p l a n n e d  community;

13 (B) the d e c l a r a t i o n  cannot be amended to i n c rease the

1A asses s m e n t  during the p e r i o d  of d e clarant control witho u t  the

15 consent of all unit owners; and

16 (C) the p l a n n e d  co m munity is not subject to develop-

17 inent rights.

18 Sec. 3A.08.520. L I A B I L I T Y  FO R  PUB L I C  OFFERING S T A TEMENT R E Q U I R E -

19 MENTS. (a) Except as p r o v i d e d  in (b) of this section, a declarant,

20 be f o r e  o f f e r i n g  an interest in a unit to the public, shall prep a re  a

21 public o f f e r i n g  statement c o n f o rm i n g  to the requirements of AS 3A.08.-

22 530, 3A.08.5A0, 3A.08.550, and 3A.08.560.

23 (b) A  declarant may t r a ns f e r  r e s ponsibility for p r e p a r a t i o n  of

2A all or a part of the public of f e r i n g  statement to a suc c e s s o r  de-

25 clarant or to a dealer who intends to offer units in the common inter-

26 est community. On the t ra nsfer of responsibility, the trans f er o r

27 shall p r o v id e  the transferee w i t h  i n f o r ma t i o n  nec e s sa r y  to enable the

28 t r ansferee to fulfill the r e q u irements of (a) of this section.

29 (c) A  declarant or d e a l e r  who  offers a unit to a p u r c h a s er  shall
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1 d e l i v e r  a public o f f e r i n g  s t a t e m e n t  in the m a n n e r  r e q u i r e d by AS 34.-

2 08.580(a). The p e r s o n  who p r e p a r e d  all or a part of the pu bl i c  offer-

3 ing statement is liable u n d e r  AS 3 4 . 0 8 . 5 8 0  and 3 4 .08.670 for any false

4 or m i s l e a d i n g  sta t e m e nt  set out in the statement or for any om i ssion

5 of a m a t e r i a l  fact from the s t a t e me n t  w i t h  respect to the p o r t i o n  of

6 the p u b l i c  o f f e r i n g  sta t e m e n t  that the p e r s o n  prepared. If a

7 dec l a r a n t  did not p r e p a r e  an y  part of a p u b l i c  o f fe r i n g  statement the

8 dec l a r a n t  is not liable for a false or m i s l e a d i n g  s t a tement set out in

9 the statement or f o r  a n  o m i s s i o n  of a m a t e r i a l  fact fro m  the statement

10 unless the de c l a r a n t ha d  ac t u a l  k n o w l e d g e  of the statement or o m i ssion

11 or, in the e x e rcise of r ea s o n a b l e  care, should have k no w n  of the

12 statement or omission.

13 (d) If a unit is part of a c o m m o n  interest c o m m un i t y  and is part

14 of a real estate reg i m e  w h e r e  a p u b l i c  o f f e r i n g statement is r e q uired

15 u n d e r  the laws of the state b e f o r e  the unit is o f f e r ed  for sale, a

16 single pu b l i c  o f f e r i n g  st a te m e n t  co n f o r m i n g  to the requ i re m e n t s  of

17 AS 34.08.530, 34.08.540, 34.08.550, and 3 4 .08.560 m a y  be p r e p a r e d  and

18 d e l i v e r e d  in lieu of p r o v i d i n g  two or m o r e  p ub l i c  o f f e r i n g  statements.

19 Sec. 34.08.530. P U B L I C  O F F E R I N G  STATE M E N T S  GENERALLY. (a)

20 Exc e p t  as pr o v i d e d  in (b) of this section, a pub li c  o f f e r in g  statement

21 m ust fully and a c c u r a t e l y  c o n t a i n  or d i s c lo s e

22 (1) the nam e  and p r i n c i p a l  address of the d e c la r a n t  and of

23 the common interest co m m u n i t y and in d i c a t e  w h e t h e r  the common interest

24 c o mmunity is a condominium, cooperative, or p la n n e d  community;

25 (2) a gene r a l  d e s c r i p t i o n  of the com m o n  interest community,

26 including, in a b u i l d i n g  c o n s t r u c t e d  for r e s i d e n ti a l  purposes w i t h

27 h o ri z o n t a l  boundaries, the a r e a  of the i n t e ri o r  surf a c e  of floors

28 ava i l ab l e  for r e s i d e nt i a l  p u r p o s e s  and, to the extent possible, the

29 types, number, and d e c l a r a n t ' s  s c h e d u l e  for the c o m m e ncement and
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c o m p l e t i o n  of c o n s t r uc t i o n  of b u i l d in g s  and am enities that the

d e clarant a nticipates inc l u di n g  in the c om m o n  interest community;

(3) the nu m b e r of units in the common interest community;

(4) copies and a b rief n a r r a t i v e  d e s c r i p t i o n  of the s i g n i f­

icant features of the declaration, other- than plats and plans, and

(A) any recor d e d  covenants, conditions, restrictions, 

and r e s e rvations af f e c t i ng  the c om m o n  interest community;

(B) the bylaws, and any rules or r e gu l a t i o n s  of the 

association;

(C) copies of any contracts and leases to be signed by 

p u rchasers at closing; and

(D) a b r ie f  na r r a t i v e  d e s c r i p t i o n  of any contracts or

leases that w ill or may be subject to c a n c e l l a t i o n  by the a s s o­

cia t i o n  u n d e r  AS 34.08.360;

(5) any current b a l a nc e  sheet and a p r o j e c t e d  budget for 

the association, ei t h er  w i t h i n  or as an exhibit to the p u b l i c  o f f ering 

statement, for one y e a r  a f t e r  the date of the first c o n v e y a n ce  to a

purchaser, and the current budget of the association, the name of the

pe r so n  who p r e p ar e d  the budget, and a statement of the b ud get's a s­

sumptions conce r n i n g  occupancy, as s u m p t i o ns  concerning the c a l c u l a t i o n  

of the amount of reserves cer t i f ie d  by a c e r t i f i e d  a r c hitect or e n g i­

neer, and inf l a t i o n factors, including, without limitation,

(A) a statement of the amount included in the budget

as a reserve for repairs and re p l a c em e n t  i n c l u d i ng  the est i ma t e d

cost of repair or r e p l a cement cost and the e s t i m a t ed  useful life 

of the asset to be r e p a ir e d  or replaced.

(B) a statement of any o ther reserves;

(C) the p r o j ec t e d  c o m m o n  expense a s sessment by c a t e­

gory of expenditures for the association; and
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1 (D) the p r o j e c te d  m o n t h l y  common expense assessment

2 for each type of unit;

3 (6) any services not r e f l e c t e d  in the budget that the

4 dec l ar a n t  provides, or expenses that the d e c larant pays and that the

5 decl a r a n t  expects ma y  be c o m e  a c o m m o n  expense of the a ss o c i a t i o n  at a

6 subse q u e n t  time and the p r o j e c t e d co m m o n  expense a ssessment attribut-

7 abl e  to each of those services or expenses for the a s s o c i a t i o n  and for

8 e a c h  type of unit;

9 (7) any initial or special fee due from the p u r c h a s e r  at

10 closing, t o g ether w i t h  a d e s c r i p t i o n  of the purpose and m e t h o d  of

11 c a l c u l a t i ng  the fee;

12 (8) a des .ption of liens, defects, or encumbrances on or

13 a f f e c t i ng  the t itle to the common interest community;

14 (9) a d e s c r i p t i o n  of f i n a n c i n g  o f f er e d  or a r r anged by the

15 declarant;

16 (10) the terms and signifi c a n t  limitations of w arranties

17 p r o v i d e d  by the declarant, inc l u d i n g st atutory warra n t i e s and limita-

18 tions on the e nforcement of the w a r r a n t i e s  or on damages;

19 (11) a statement that

20 (A) w i t h i n  15 days a f t er  receipt of a pu b l ic  offer i n g

21 statement a purchaser, b e f o r e  conveyance, may cancel any contract

22 for p u r ch a s e  of a unit from a declarant;

23 (B) if a d e clarant fails to prov i de  a pu b l i c  o f fe r i n g

24 statement to a p u r c h a s e r  bef o r e  c o n v e y i ng  a unit, the p u r c h a se r
I

25 may recover from the d e clarant 10 percent of the sales pri -.e of

26 the unit plus 10 percent of the share, p r o p o r ti o n a t e  to the

27 common expense liability of the unit, of any indebtedness of the

28 a s s o c i at i o n  secured by s e c urity interests encumbe r i n g  the common

29 interest community; and
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1 (C) a p u r c h a s e r who receives the p u b l i c  o f f er i n g

2 statement more t han 15 days be f o r e  s i g n i n g  a contract cannot

3 cancel the contract;

4 (12) a statement of any u n s a t i s f i e d  jud g m en t s  or p e n d i n g

5 suits against the association, and the status of any p e nd i n g  suits

6 m a t e r i a l  to the common interest c o mmunity of w h i c h  a declarant has

7 actual knowledge;

8 (13) a statement that a deposit m a d e  in c o n n e c t i o n  w i t h  the

9 p ur c h a s e  of a unit will be held in an e s c r o w  account u ntil closing and

10 w il l  be r e t u r ne d  to the p u r c h as e r  if the p u r c h a s e r  cancels the con-

11 tract u n de r  AS 34.08.580, t o gether w i t h  the n ame and address of the

12 e s c r o w  agent;

13 (14) any restraints on a l i e n a t i o n  of any p o r t i o n  of the

14 c o m m o n  interest community and any restrictions

15 (A) on use, occupancy, and a l i e n a t i o n  of the unit; and

16 (B) on the amount for w h i c h  a unit may be sold or on

17 the amount that may be received by a unit o w n e r  on sale, condem-

18 nation, or casualty loss to the unit or to the common interest

19 community, or on t e r m i n a ti o n  of the common interest community;

20 (15) a d e s c r i p t i o n  of the i n s urance coverage p r o v i d e d  for

21 the benefit of unit o r n e r s ;

22 (16) current or e xp ected fees or charges to be pa i d  by a

23 unit owner for the use of the common elements and other facilities

24 r e la t e d  to the common interest community;

25 (17) the extent to w h i c h  f i nancial a r r a n g e m en t s  have bee n

26 p ro v i d e d  for comp l e ti o n  of improvements that the d e c larant is obligat-

27 ed to build u n de r  AS 34.08.690;

28 (18) a brief n a r rative d e s c r i p t i o n  of zoning and other land

29 use requirements a f f ecting the co m m o n interest community;
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(19) each unusual and m a te r i a l  circumstance, feature, or 

c h a r a c t e r i s t i c  of the common interest c o m mu n i t y  a n d  the units; and

(20) in a cooperative,

(A) w h e t h e r  each unit o w n er  w ill be entitled, for 

federal, state, and local income tax purposes, to a p a s s - th r o u g h  

of deductions for payments m a d e  by the a s s o c i a ti o n  for real 

estate taxes and interest p a i d  the h o l d e r  of a secur i t y  interest 

e n c u m b e r i n g the cooperative; and

(B) a statement as to the effect on each unit o wner if 

the a s s o c i a t io n  fails to pay real estate taxes or payments due 

the h o l d e r  of a security interest e n c u m b e r i n g  the cooperative.

(b) If a common interest community c o m p o se d  of not more than 12 

units is not subject to any develop m e n t  rights and p o w e r  is not r e­

served to a declar.nt to mak e  the common interest comm u n i t y  part of a 

la r ge r  co mm o n  interest community, group of co m m on  interest c o m m u n i­

ties, or o t he r  real estate, a public o ff e r i n g  statement m a y  but need 

not include the i n f o r mation required by (a)(9), (10) and (15) - (19) 

of this section and the n a rrative des c r i p ti o n s  of d o cuments required 

by (a)(4) of this section.

(c) A  declarant p r o m p t l y  shall a m e nd  the pu b l i c  o f fe r i n g  s t a t e­

ment to report any m a t erial change in the i n f o r m a t i o n  required by this 

section.

Sec. 34.08.540. COMMON INTEREST C O M M U N I T I E S  SUBJ E C T  TO D E V E L O P­

MEN T  RIGHTS. If the d e c l a r a t i o n  provides that a common interest 

c o m m u n i t y  is subject to develo p m e n t rights, the pu b li c  o f f ering s t a t e­

ment must disclose, in a d d ition to the i n f o r m a t i o n  r e q uired by AS 34.- 

08.530,

(1) the m a x i m u m  num b e r  of units, and the m a x i m u m  n u m b e r  of 

units p e r  acre, that may be creau-i..
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1 (2) a s t atement of the n u m b e r  or the p e r c e n t a g e  of the

2 u nits that ma y  be crea t e d  that will  be r e s t r i c t e d  ex c l u s i v el y  to

3 r e s i d e n t i a l use, or a statement that r e p r e s e n ta t i o n s  have not been

4 m a d e  r e g a rd i n g  use restrictions;

5 (3) if any of the units that m a y  be b uilt w i t h i n  real

6 ~state subject to d e ve l opment rights are not to be r e s t r i c t e d  exclu-

7 sively to r esidential use, a statement, w i t h  respect to e ach p o r t i o n

8 of the real estate, of the m a x i m u m  p e r c e n t a g e  of the real estate

9 areas, and the m a x i m u m  p e rc e n t a g e  of the floor areas of all units that

10 m a y  be crea t e d  that are not r e s t r i c te d  ex c l u s i v e l y  to r esidential use;

11 (4) a brief n a r ra t i v e  d e s c r i p t i o n  of the de v e l o p m en t  rights

12 r e s e r v e d  by a de cl a r a n t  and of any cond i t i o n s  r e l a t i n g  to or limita-

13 tions u p o n  the e xe rcise of de v e l opment rights;

14 (3) a statement of the m a x i m u m  extent to w h i c h  the allocat-

15 ed interests of each unit may be changed by the e x e rc i s e  of a develop-

16 men t  right des c r i b e d  in (3) of this section;

17 (6) a s t atement of the extent to w h i c h  a b u i l d i n g  or other

18 i mprovement that ma y  be erec t e d u nder a d e v e l o p m en t  right in any part

19 of the common interest c o mmunity will be compa t i b l e  with existing

20 buil d i n g s  and i mp r ovements in the common interest co mmunity in terms

21 of a r c h i te c t u r a l  style, qual it y  of construction, and size, or a state-

22 ment that assurances have not b een m a d e  in that regard;

23 (7) a general d es c r i p t i o n  of e ach o t h e r  improvement that

24 may be made and limited common elements that may be created wit h i n  a

25 part of the common interest community u n d e r  a de v e l o pm e n t  right re-

26 served by the declarant, or a statement that assur a n ce s  hav e  not been

27 m ad e  in that regard;

28 (8) a statement of any limitations as to tn;_ location of

29 any b u i l d i n g  or o ther improvement that may be m a d e  w i t h i n  a part of

CSSB 4 4 (Jud) -64-



1 the c o m m o n  i n t erest community u n d e r  a d e v e l o p m e n t  right reserved by

2 the de clarant, or a statement that a s s u r a n c e s  have not b e e n  mad e  in

3 that regard;

4 (9) a s t atement that the limited c o m m o n  elements created

5 u n d e r  a d e v e l o p m e n t  right re s e r v e d  by the dec l a r a n t  wil l  be of the

6 same general type and size as the limited c om m o n  elements w i t h i n  other

7 parts of the c o m m o n  interest community, or a sta t e m en t  of the type and

8 size planned, or a statement that a s s u r a n c e s hav e  n o t be e n  mad e  in

9 that regard;

10 (10) a s t a tement that the p r o p o r t i o n  of limited common

11 e l e ments to units crea t e d u n d e r  a d e v e l o p m e n t  right r e s e r v e d  by the

12 de c la r a n t  w i l l  be a p p r o x im a t e l y  equal to the p r o p o r t i o n  existing

13 w i t h i n  other parts of the common interest community, or a s t atement of

14 any o ther a s s u r a nc e s  in that regard, or a st atement that assurances

15 h a v e  not b e e n  m a d e  in that regard;

16 (11) a statement that each r e s t r i c t i o n  i n  the d e c l a r a t i o n

17 a f f e c t i n g  use, occupancy, and a l i e n a t i o n  of a unit w ill a pply to each

18 unit created under- a d e v el opment right r e s erved by the declarant, or a

19 s t a tement of a d i f f e r e n t i a t i o n  that m a y  be m ade as to the units, or a

20 statement that a s surances have not b e e n  m a d e  in that regard; and

21 (12) a s t a tement of the extent to w h i c h  an ass u ra n c e  made

22 u n d e r  this se c t i o n  applies or does not a pply if a d e v e l o p m e n t  right is

23 not e x e r c is e d  by the declarant.

24 Sec. 34.08.550. T IME SHARES. If the d e c l a r a t i o n  p r o v i d e s  that

25 o w n e r sh i p  or o c c u p a n c y  of a unit is or ma y  be in time shares, the

26 public o f f e r i n g  statement shall disclose, in a d d i t i o n  to the informa-

27 tion r eq u i r e d  by AS 34.08.530,

28 (1) the n u m b e r  and i de n t i t y  of units in w h i c h  time shares

29 may be created;
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1 (2) the total n u m b e r  of time shares that m a y  be created;

2 (3) the m i n i m u m  d u r a t i o n  of any time shares that ma y be

3 created;

4 (4) the ext e n t  to w h i c h  the creation of time shares w ill or

5 m a y  affect the e n f o r c e a b i l i t y  of the lien of the a s s o c i a t i o n  for

6 assess me n t s  u n d e r  AS 34.08.470;

7 (5) any re st r a i n t  on the p o we r  of the p u r c h a s e r  of the

8 t i m e - s h a r e  unit to t r a n s f e r  the interest in the t ime-share unit;

9 (6) w h e t h e r  the tiine-share unit is i n c l u d e d  in an exchange

10 program, the pres e n t  cost and a good faith estimate of the future cost

11 to the p u r c h a s e r  from the e x c h a n g e program; and

12 (7) w h e t h e r  the p u r c h a s e r  is r e q uired to become a m e m b e r  of

13 the e xc hange program.

14 Sec. 34.08.560. COM M O N  I N T ER E S T  COMMUNITIES C O N T AI N I N G  CONVER-

15 SION PROPERTY. (a) The p u b l i c  o f f e r i n g  statement of a common inter-

16 est c o mmunity c o n t a i n i n g  c o n v e r s i o n  p r o p e rt y  must contain, in addit i o n

17 to tne in f o r m a t i o n  r e q u i r e d  by AS 34.08.530,

18 (1) s t a t e m e n t  by the declarant, b a s e d on a report pre-

19 p a r e d  by a r e g i s t e r e d  a r c h i te c t  or engineer, d e s c r i b i n g  the present

20 c o n di t i o n  of all s t r u c t u r a l  c o mponents and i-. .h.v.iical and e lectrical

21 i n s ta l l a t i o n s m a t e r i a l  to the u s e  and enjoyment of the property;

22 (2) a sta t em e n t  by the d e c l a r a n t  of the e x p e c t e d  useful

23 life of eac h  ite m  r e p o r t e d  on in (1) of this s u b se c t i o n  or a statement

24 that r e p r e s e n t a t i o n s  ha v e  not b e e n  m a d e  in that regard; and

25 (3) a. list of any o u t s t a n d i n g  notices of unc.ured v i o l a t i o n s

26 of b u i l d i n g  code or o t h e r  m u n i c i p a l  regulations, t o g e t h e r  -./it I. the

27 e s t im a t e d  cost of c u r i n g  the violations.

28 (b) This s e c t io n  applies only to oropn r t y  that contains a unit

29 that may be o c c u p i e d  for r e s i d e n t i a l  use.

CSSB 44(Jud) -66-



1 Sec. 34.08.570. COMMON INTEREST C O M M U NI T Y  SECURITIES. If an

Z interest in a common i n t erest c o m m u n i ty  is c u r r e n t l y  r e g i s t e r e d  w i t h

3 the Se curities and E x c h a n g e  C o m m i s s i o n  of the U n i t e d  States, a de-

4 clarant s a tisfies e a c h  r e q u i r e m e n t  relating to the p r e p a r a t i o n  of a

5 pub l ic  o f f e ri n g  statement of this chapter if the d e c l a r a n t  d e l i v e r s  to

6 the p u r c h a s e r  a copy of the p u b l i c  offer i ng  sta t e m e nt  f iled w i t h  the

7 S e curities and E x c h a n g e  Commission. A n  interest in a c o m m o n  interest

8 community is not subject to the r e g is t r a t i o n  r e q u ir e m e n t s  of AS 45.55.

9 Sec. 34.08.580. PU R C HA S E R ' S  RIGHT TO CANCEL. (a) A p e r s o n

10 re q u i r e d  to d e l i v e r  a pub l i c  offer in g  s t atement u n d e r  AS 34.08.520(c)

11 shall prov i d e  each  p u r c h a s e r  w i t h  a copy of the p u b l i c  offei*ing state-

12 ment and each  a mendment to the statement before c o n v e y a n c e of the

13 unit, and not l ater than the date of a contract of sale. If a pur-

14 chaser is not g i v e n  the pu b l i c  o ff ering statement m o r e  than 15 days

15 before e x e c u t i o n  of a contract for the p u r c h a s e  of a unit, the pur-

16 chaser, before conveyance, ma y  cancel the contract w i t h i n  15 days of

17 receipt of the p u b l i c  o f f e r i n g statement.

18 (b) A  p u r c h a s e r  who wishes to cancel a contract u n d e r  (a) of

19 this s e c t i o n  m a y  cancel the contract by hand d e l i v e r i n g  n o ti c e  of the

20 c an c e l l a t i o n  to the o f f e r o r  or Dy m a i l i n g  not i ce  of the c a n c el l a t i o n

21 by p r e p a i d  U n i t e d  States m a i l  to the o f f e r o r  or to the agent for

22 service of process of the offeror. C a nc e l l a t i o n is w i t h o u t  p e na l t y

23 and each p a y m e nt  made by the p u r c h a s e r  be f o r e  c a n c e l l a t i o n  must be

24 refunded p r o m p t l y  to the purchaser.

25 (c) If a p e r s o n  required to d e l i v e r  a p u b l i c  o f f e r i n g  s t a tement

26 u nder AS 34.08.520(c) fails to provide a p u r c h a s e r  to w h o m  a unit has

27 b e e n  c o n veyed w i t h  the pu b l i c  o f fering statement and e a c h  a m e n d m e n t  to

28 the sta t e m en t  u n d e r  (a) of this section, the p urchaser, in a d d i t i o n  to

29 any right to damages or o th e r  relief, is e n t itled to receive from the
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1 p e r s o n  an amount equal to 10 perc e n t  of the sale price of the unit,

2 plus 10 percent of the share, p r o p o r t i o n a t e  to the common expense

3 liability, of an i n d e b t e d n e ss  of the a s s o c i a t i o n  secured by security

4 interests e n c u m b e r i n g  the common interest community.

5 Sec. 3*.08.590. R E S A L E S  OF UNITS. (a) Except for a sale in

6 w h i c h  d e livery of a public o f f e r i n g  s t atement is required, or unless

7 the sale is exempt u nd e r  AS 34.08.510(b), a unit owner shall furn is h

8 to a p u r c h a s e r  b e f o r e  e x e c u t i o n  of a contract for sale of a unit or

9 before conveyance a copy of the declaration, as amended, the bylaws,

10 the rules or regulations of the association, and a certificate con-

11 taining a statement d i s c l o s i n g

12 (1) the effect o n  the p r o p o s e d  d i s p o s i t i o n  of a right of

13 first refusal or o t he r  r e straint on the free a l i e nability of the unit;

14 (2) the amount of the m o n t h l y  common expense assessment and

15 any u n p a i d  common expe n s e  or special assessment currently due and

16 p a y a b l e  from the s e l l i n g  unit owner;

17 (3) any o ther fee p a y a b l e  by unit owners;

18 (4) any capital e x p en d i t u r e s  in excess of $3,000 appro v e d

19 by the executive b o a r d  for the current and two next s u cceeding fiscal

20 years;

21 (5) the amount of reserves fo r  capital expenditures and of

22 any p o rt i o n s  of the reserves d e s i g n a t e d  by the associ a t i o n  for a

23 s p e c i f i e d  project;

24 (6) the mos t  recent r e g u l a r l y  p r e p a r e d  bala n c e  sheet and

25 income and expense statement, if any, of the association;

26 (7) the current o p e r a t i n g  budget of the association;

27 (8) any u n s a t i s f i e d  j u d g m e n t  against the a s s o c i a t i o n  and

28 the status of any p e n di n g  suit in w h i c h  the a s s o c i at i o n  is a defen-

29 dant;
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o w n e r s ;

(10) w h e t h e r  the e x e c u t i v e  b o a r d has k n o w l e d g e  that any

alterations or imp r o v e m en t s  to the unit or to the limited common

elements a s s i g n ed  to the uni t  v i o l a t e  any pro v i s i o n  of the d e c l a r a­

tion;

(11) w h e t h e r  the e x e c u t i v e b oard has kno wl e d g e  of any v i o l a­

tion of a h e a l t h  or b u i l d i n g  code w i t h  respect to the unit, the l i m i t­

ed common elements a s si g n e d  to the unit, or any other p o r t i o n  of the 

common interest community;

(12) a statement of the r e m a i n i n g  term of a leas e h o l d  estate 

a ff e c t i n g the co m m o n  interest c o mmunity and the p rovisions g o v e r ni n g  

an ext e n s i on  or renewal of the lease;

(13) a s t atement of any restrictions in the d e c l a r a t i o n  

a ff e c t i n g the amount that ma y  be r e ce i v e d  by a. unit owner u pon sale, 

condemnation, casualty loss to the unit or the common interest c o m m u­

nity, or t e r m i n a t i o n  of the co m m on  interest community; and

(14) in a cooperative, an accountant's statement, if any was 

prepared, as to the d e d u c t i b i l i t y  for federal income tax p u r p o s e s  by 

the unit owner of real es t at e  taxes and interest pai d  by the a s s o c i­

ation.

(b) The association, w i t h i n  10 days a fter a w r i t t e n  requ e st  by a 

unit o w n e r  and the paym e n t  of a reas o n a bl e  fee, shall f u r n i s h  a 

c ertificate c o n t a i ni n g  the i n f o r m a t i o n  nec e s s a r y to enable the unit 

owner to comply w i t h  this section. A unit owner p r o v i d i n g  a 

c ertificate u nd e r  (a) of this s e c t i o n  is not liable to the p u r c h a s e r  

for erroneous i n f o r m a t i o n  p r o v i d e d  by the as s o c ia t i o n  and i n c l u d e d  in 

the certificate.

(c) A  p u r c h a s e r  is not liable for an unpaid a s sessment or fee

(9) any insurance coverage provided for the benefit of unit
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1 g r e a t e r  than the amount set out in the certif ic a t e  p r e p a r e d  by the

2 association. A unit owner is not liable to a p u r c h a s e r  for the fail-

3 ure or d e l a y of the associa t i o n  to prov i d e the certif i c a t e  in a timely

4 manner, but the purchase contract is vo i d a b l e  by the p u r c h a se r  until

5 the c e r t i fi c a t e  has been p r o vi d e d  and for five days after the certifi-

6 cate was p r o v i d e d or until conveyance, w h i c h e v e r  occurs first.

7 Sec. 34.08.600. ESCROW OF DEPOSITS. A deposit made in connec-

8 tion w i t h  the purch a s e  or r es e r v a t i o n  of a unit from a pe r s o n  required

9 to d e l iv e r  a public offering statement u n d e r  AS 34.08.520(c) r ust be

10 p la c e d  in escrow and held either in this state or in the state w h e r e

11 the unit is located in an account d e s i g n a t e d  solely for that purpo s e

12 by a licensed title insurance company, an attorney, a licensed real

13 estate broker, an independent bon d e d  es c r o w company, or an i n st i t u t i o n

14 w h o s e  accounts are insured by a g o v er n m e n t a l  agency or inst r u m e n ta l i t y

15 until

16 (1) de li v e r e d  to the d eclarant at closing;

17 (2) delivered to the d eclarant beca us e  of the pu r c h a s e r' s

18 defau l t  u nder a contract to p ur chase the unit; or

19 (3) refunded to the purchaser.

20 Sec. 34.08.610. RELE A S E  OF LIENS. (a) In a sale of a unit

21 w here delivery of a public o f f e r i n g  statement is r eq uired u nder

22 AS 34.08.520(c), a seller before c o n v e y i n g  a unit, shall record or

23 f u rn i s h  to the pur c h a s e r  a release of ea c h  lien, except a lien on real

24 estate that a declarant has the right to w i t h d r a w  from the common

25 interest community, that the p u r c h a s e r  does not exp r e s s l y  agree to

26 take subject to or assume and that e n c umbers

27 (1) in a condominium, the unit and its common element

28 interest; or

29 (2) in a cooperative or p l a n n e d  community, the unit and any
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1 limited common elements a ss i g n e d  to the unit.

2 (b) Bef o r e  conveying real estate to the association, the de-

3 clarant shall hav e  the real estate r e l e a s e d  from

4 (1) each lien the f o r e c l o s u r e  of w h i c h  w o u l d  depr i v e  unit

5 owners of a right of access to or easement of support of their units;

6 and

7 (2) each o ther lien on the real estate unless the pu b l ic

8 offering statement d e s c r ib e s  c e r t a i n  real estate that ma y  be conveyed

9 subject to liens in spe c i fi e d  amounts.

10 Sec. 34.08.620. C O N V E R S I O N  PROPERTY. (a) A  dec l a r an t  of a

1.1 common interest c o mmunity c o n t a i n i n g  c o n v e r s i o n  property, and any

12 de a l e r  who intends to offer u nits in a c o mm o n  interest c om munity

13 conta i n i n g  conve r s i on  units, shall give each r e s i d ential tenant and

14 each residential subtenant in p o s s e s s i o n  of a p o r t io n  of conve r s i o n

15 p r o p e r t y  notice of the c o n v e r s i o n  and p r o v i d e  each p er s o n  w i t h  the

16 pu b l ic  offering statement no later than 181 days before the tenant and

17 any subtenant in p o s s e s s i o n  is r eq u i r e d  to vacate. If the c o nv e r s i o n

18 pr o p e r t y  consists of a mo b il e  ho m e  park, n o t i c e  of the c o n v e r s i o n and

19 de l i v e r y  of a pu b l i c  o f f e r i n g  s t atement shall be p r o v i d e d  no later

20 than one yea r be f o r e  the tenant and any subtenant in p o s s e s s i o n  is

21 r e q uired to vacate. The n o t i c e  must set out generally the rights of

22 tenants and subtenants u n d er  this s e c t i o n  and shall be hand d e l i v e r e d

23 to the unit or m a i l e d  by p r e p a i d  U n i t e d  States ma i l  to the tenant and

24 subtenant at the address of the unit o r  any o ther m a i l i n g  address

25 p ro v i d e d  by a tenant. A tenant or subt e n a n t  may not be required to

26 v a c a t e  upo n less than 180 days' n o t i c e  and a tenant and a subtenant in

27 p o s s e s s i o n  in a mo bi l e  home p a r k  ma y  not be r eq uired to v a c a t e  upo n

28 less than one year's notice except by r e a s o n  of nonpayment of rent,

29 waste, or conduct that di s t u r b s  o t h e r  tenants' p e a ceful enjoyment of
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1 the premi s e s  and the terms of the tena nc y  may net be altered du r i ng

2 the period. The failure to giv e  n o t i c e  as r e q uired by this s e c t i o n is

3 a defense to an a ct i o n  for possession.

4 (b) Fo r  90 days a f t e r d e l i v e r y  or m a i l i n g  of the no t i ce  de-

5 scri b e d  in (a) of this section, the p e r s o n  r e q uired to give the no t i c e

6 shall o ffer to convey e a c h  unit or p r o p o s e d  unit o c c upied for residen-

7 tial us e  to the tenant w h o  leases the unit. If a tenant fails to

8 pu r c h a s e  the unit dur i n g  the 90-day period, the offe r o r m a y  not offer

9 to disp o s e  of an interest in the unit dur i n g  the following 180 days at

10 a price or on terms m ore favorable to the offe r e e  than the price or

11 terms offe re d  to the tenant. This s u b s e c t i o n  does not apply to a unit

12 in c o n v e r s io n  pr o p e r t y  if the unit w i l l  be r e s t r ic t e d  exc l u s i v e l y to

13 n o n r e s i d e n t i a l  use or if the bound a r i e s  of the c o nverted unit do not

14 s u b s t a n t ia l l y  conform to the d i m e n s i o ns  of the r es i d ential unit before

15 conversion.

16 (c) If a seller, in v i o l a t i o n  of (b) of this section, conveys a

17 unit for v alue to a p u r c h a s e r  who has no k n o w l e d g e  of the violation,

18 the re c ording of the deed co n v e y i n g  the unit or, in a cooperative, the

19 conv e y a n c e  of the unit, e x t i n gu i s h e s  any right a tenant m a y  have u nd e r

20 (b) of this sect io n  to p u r c h a s e  the unit if the deed states that the

21 seller har c o m plied w ith (b) of this section, but the c onveyance does

22 not affect the right of a tenant to r e c o v e r  damages from the seller

23 for a v i o l a t i o n  of (b) of this section.

24 (d) If a n o t i c e  of c o n v er s i o n  specifies a date by w h i c h  a unit

25 or pr o p o s e d  unit must be v a c a t e d  and o t h e r w i s e  complies w i t h  the

26 p r o v i s io n s  of AS 0 9 . 4 5. 0 6 0  - 09.45.160, the no t ic e  also c onstitutes a

27 no t i c e to quit.

28 (e) Noth i n g  in this s e ct i o n  perm i t s  t e r m i n a t i o n  of a lease by a

29 dec l a r a n t  in v i o l a t i o n  of its terms.
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1 Sec. 34.08.630. EXPRESS W A RR A N T I E S  OF QUALITY. (a) A n  express

2 w a r r a n t y  m a d e  by a seller to a p u r c h a s e r  of a unit, if relied upo n  by

3 the purchaser, is created as follows:

4 (1) any a f f i r m a t i o n  of fact or p r o m i se  that relates to the

5 unit, its use, or rights a ppurtenant to the unit, area improvements to

6 the co m mo n  interest community that w o u l d  d i r t c tl y  bene f it  the unit, or

7 the right to use or have the benefit of facilities not locr t ed  in the

8 co m m o n  interest community, creates an express w ar r a n t y  that the unit

9 and r e l at e d  rights and uses will c o n f o r m  to the a f f i r ma t i o n  or prom-

10 ise;

11 (2) a m odel or d e s c r i p t i o n  of the physical c h a r a c t e r i s t i cs

12 of the co m mo n  interest community, i n cluding plans and specifi c a t i o ns

13 of or for improvements, creates an express w a r r a n t y  that the common

14 i n t erest c o m munity will conform to the model or description;

15 (3) a d e s c r i p t i o n  of the q u a n t i t y  or extent of the real

16 est a t e  c o mp r i s i n g  the common interest community, in c l u d i n g plats or

17 surveys, creates an express w a r r a n t y  that the common interest coinmuni-

18 ty will  conf o r m  to the description, subject to customary tolerances;

19 and

20 (4) a p r o v i s i o n  that a p u r c h a s e r  ma y  put a unit only to a

21 s p e c if i e d  use is an express w a r r a n t y  that the specified use is lawful.

22 (b) Fo rm a l  w ords such as "warranty" or "guarantee" and the

23 s pe c i f i c  i n t e n t i o n  to m a k e  a w a r ranty are not nec e s s a r y to create an

24 express w a r r a n t y  of quality, but a statement p u r p o r t i n g  to be merely

25 an opin i o n  o r  c o m m e n d a t io n  of the real estate or its va l u e  does not

26 create a warranty.

27 (c) A conve y an c e  of a unit transfers to the p u r c h a s e r  each

28 express wa r r a n t y  of qual i t y  mad e  by a p r e vious seller.

29 Sec. 34.08.640. I M P L IE D  WARRA N T I E S  OF QUALITY. (a) A  d e clarant
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1 and a d e a l e r  w a r r an t s  that a u nit w i l l  be in at least as g ood condi-

2 tion at the e a r l i e r  of the time of the c onveyance or d e l i v e r y  of

3 p o s s e s s i o n  as it was at the time of contracting, r e a s o n a b l e w e a r  and

4 tear excepted.

5 (b) A  d e c l a r a n t  and a d e a l e r  i m p l i e d ly  w a r r a n t s  that a unit and

6 the c o mm o n  elements in the co m m o n  i n t erest community are s u i table for

7 the o r d i na r y  uses of real estate of its type and that any impr o v e m e n t s

8 m a d e  or c o n t r a c t ed  for by the d e c l a r a n t  or dealer, or m a d e  by any

9 p e r s o n  b e f o r e  the c r e a t i o n  of the common interest community, will be

10 (1) free fro m  d e f e c t i v e  m a t er i a l s ;  and

11 (2) c o n s t r u c t ed  in a c c or d a n c e  w i t h  a p p l i c a b l e  law, accord-

12 ing to s ound e n g i n e e r i n g  and c o n s t r u c t i o n  standards, and in a workm a n-

13 like manner.

14 (c) A  de c la r a n t  and a d e a l e r  w a r r a n t s  to a p u r c h a s e r  of a unit

15 that ma y be u s e d  for r e s i d e nt i a l  us e  that an e x is t i n g  use, continua-

16 tion of w h i c h  is c o n t e m pl a t e d  by the parties, does not v i o l a t e  appli-

17 cable law at the earli e r  of the time of conve y an c e  or d e l i v e r y  of

18 possession.

19 (d) Warr an t i e s  imposed by this s e c t i o n  may be e x c l u d e d  or modi-

20 fied u n d e r  AS 34.08.650.

21 (e) Fo r  p ur poses of this section, improvements m ad e  or contract-

22 ed for by an a f f i l i a t e  of a d e clarant are m ade or co n t r a c t e d  for by

23 the declarant.

24 (f) A  c o nveyance of a unit transfers to the p u r c h a s e r  all of the

25 d e c l a r a n t ' s  implied wa r r a n t i e s  of quality.

26 Sec. 34.08.650. EXC L U S I O N OR  M O D I F I C A T I O N  OF I M P L I E D  W AR R A N T I E S

27 OF QUALITY. (a) Except as limited by (b) of this s e c t i o n  w i t h  re-

28 spect to a p u r c h a s e r  of a unit that ma y  be u sed for r e s i d en t i a l  use,

29 implied w a r r a n t i es  of quality
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1 (1) may be ex c luded or m o d i f i e d  by a g reement of the par-

2 ties; and

3 (2) are e x c luded b y  an e x p r e s s i o n  of d i s c l a i m e r  s uch as "as

4 is," " w i t h all faults," or o t h er  language that in co mm o n  u n d e r s t a n d i n g

5 calls the a t t e n t i o n  of the p u r c h a s e r  to the e x c l u s i o n  of w arranties.

6 (b) W i t h  respect to a p u r c h a s e r  of a unit that may be oc c u p i e d

7 for re si d e n t i a l  use, a gener a l  d i s c l a i m e r  of i m p l i e d  w a r r a n t i e s  of

8 q u a l it y  is not effective, but a d e c l a r an t  and a d e a l e r  m a y  d i s c l a i m

9 l ia bility in an instrument si g n ed  by the p u r c h a s e r  for a s p e c i f i e d

10 defect or s p e c i f ie d  failure to comply w i t h  a p p l i c a bl e  law, if the

11 defect or failure ente r e d  into and bec a m e  a part of the basis of the

12 bargain.

I j Sec. 34.08.660. STATUTE OF L I M I T A T I O N S  F OR  WARRANTIES. (a) A

14 j u d i c i a l  p r o c e e d i n g  for b r e a c h  of an o b l i g a t i o n  a r i s i n g  u n d e r  A S  34.-

15 08.650 or this s e c t i o n  must be c o m m en c e d  w i t h i n  six years a f t e r  the

16 cause of ac t i o n accrues, but the p a r t i es  ma y  a g r e e  to reduce the

17 per i od  of limi ta t i o n  to not less t han two years. If tire unit m a y  be

18 o c c u p i e d  for r esidential use, an agr e em e n t  to red u c e  the p e r i o d  of

19 l im i t a t i o n  must be e v idenced by a s e p arate instr um e n t  e x e c u t e d  by the

20 purchaser.

21 (b) Subject to (c) of this section, a cause of a c t i o n  for b r e a c h

22 of w a rr a n t y  of quality, regardless of the p u r c h a s e r 's  lack of knowl-

23 edge of the breach, accrues

24 (1) as to a unit, at the time the p u r c h a s e r  to w h o m  the

25 w a r r a n t y  is first marie enters into p o s s e s s i o n  if a p o s s e s s o r y  interest

26 was c o n veyed or at the time of accep t a nc e  of the i n strument of convey-

27 ance if a n o n p o s s e s s o r y  interest was conveyed; and

28 (2) as to e ac h  common element, at the time the common

29 element is c ompleted or, if later, as to
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1 (A) a common element that may be added to the common

2 interest c o mmunity or a p o r t i o n  of the co m m o n  interest community,

3 at the time the first unit is conveyed to a b o n a  fide purchaser;

4 or

5 (B) a co m m o n  element w i t h i n  any o t h e r  p o r t i o n  of the

6 com m o n  interest community, at the time the first unit is conveyed

7 to a b o n a  fide purchaser.

8 (c) If a w a r r a n t y  of qual i t y  explicitly extends to future per-

9 formance or d ur a t i o n  of an improvement or co m ponent of the common

10 interest community, the cause of ac t i o n  accrues at the time the br e a c h

11 is di s c o v e r e d  or at the end of the w a r r a n t y  period, w h i c h e v e r  is

12 earlier.

13 Sec. 34.08.670. EFFECT OF V I O L A T I O N S  ON RIGHTS OF ACTION. If a

14 d e clarant or any o ther p e r s o n  subject to this chap t er  fails to comply

15 w i t h  a pro v i s i on  of this chapter or w i t h  a p r o v i s i o n  of the declara-

16 tion or bylaws, a p e rs o n  or class of persons ad v e r se l y  a f f e c t e d  by the

17 failure to comply has a c laim for a p p r o p r ia t e  relief. P u n i ti v e  dam-

18 ages may be awarded for a wilful failure to comply w i t h  this chapter.

19 Sec. 34.08.680. L A B E L IN G  OF P R O M O T I O N A L  MATERIAL. Promotional

20 m a t er i a l  m a y  not be d i s p l a y e d  or d e l i v e r e d  to a p r o s p e c t i v e  p u r c h a s e r

21 that describes or portrays a n  improvement that is not in e x istence

22 unless the d e s c ri p t i o n  or p o r t r a y a l of the improvement in the promo-

23 tional m a terial is consp i cu o u s l y  labeled or i d e n t i f i e d  eit h er  as "MUST

24 BE BUILT" or as "NEED NOT BE BUILT."

25 Sec. 34.08.690. D E C L A R AN T ' S  O B L I G A T I O N  T O  C O M P L ET E  A N D  RESTORE.

26 (a) Except for an improvement labeled " NEED N O T  B E  BUILT," the de-

27 clarant shall complete each improvement d e p i c t e d  on a site p la n  or

28 o ther graphic representation, i n cluding any plats o r  p lans p r e p a r e d

29 u n de r  AS 34.08.180, w h e t h e r  or not the site p l a n  or other grap h i c
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r e p r e s e n t a t i o n  is c o n tained in the public o f f e r i n g  s t atement or in 

promot io n a l  ma t e r i a l  d i s t r i b u t e d  by or for the declarant.

(b) The d e c l a r an t  is liable for che prompt repair and r e s t o r a­

tion, to a c o n di t i o n  compa t i bl e  w i t h  the r e mainder of the common 

interest community, of a p o r t i o n  of the common interest c o m munity a f­

fected by the e x e r ci s e  of rights reserved u n d e r or created by AS 34.- 

08.180, 3*4.08.190, 34.08.200, 34.08.210, 34.08.230, or 34.08.240.

Sec. 34.08.70o. S U B S TA N T I A L  C O M P L E T I ON  OF UNITS. In the sale of 

a unit for w h i c h  d e l i v e r y  of a public o f f e ri n g  statement is required, 

a contract of sale m ay  be executed, but an interest in the unit may 

not be conveyed until the d e c l a r a t i o n  is r e c o r d e d and the unit  is 

subst a n t i a l ly  c o m pl e t e d  as e v i denced by issuance of a certif i c a t e of 

occupancy a u t h o r iz e d  by law or by a r e c orded certif i c a t e  of 

substantial c o m pl e t i o n  e xe cuted by

(1) an indepen d e n t  regi s te r e d  engineer, architect, or land

surveyor;

(2) an a p p r a i s e r  w i t h  the d e s i g n a t i o n  of senior reside n t i al  

appraiser, se n i o r  real p r o p e r t y  app r a i s e r  or senior real estate 

analyst of the Soci e t y  of Real Estate Appraisers;

(3) a reside n t i a l  m e mb e r  or member, appraisal institute, of 

the A m e r i c a n  I n s t i t u t e  of Real Estate Appraisers; or

(4) an individual with a d e s i g n a t i o n  e st a b l i s h e d  by 

regulation of the A l a s k a  H o us i n g  Fina n c e  Co r p o r a t i o n  for fee 

appraisers who certify the comp l e ti o n  of construction.

A R T I C L E  5. G E N E R A L  PROVISIONS.

Sec. 34.08.710. V A R I A T I O N  B Y  AGREEMENT. Except as expressly 

p r o v id e d  in this c h ap t e r  the p r o v i si o n s  of this chapter may not be 

va r i e d  by agreement and rights c o n f e r r e d  by this chapter may not be 

waived, A declarant m a y  not act u nder a power of attorney or use any
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1 other device to evade the limitations or p r o h i b it i o n s  of this chapter

2 or a d e c l a r a t i o n  recorded u n d er  it.

3 Sec. 34.08.720. S E P A RA T E  TITLES A N D  TAXATION. (a) In a cooper-

4 ative, the interest of a unit o wner in a unit and its a l located

5 interests is real estate for all purposes, except that the real estate

6 c o n s tituting the cooper a t i v e  shall be a s s es s e d  and taxed as a whole

7 and the interest of a unit o w n e r  m a y  not be separa t e l y  taxed.

8 (b) In a c o n d om i n i u m  or p l a n n e d  community,

9 (1) if there is a unit owner o ther than a declarant, each

10 unit that has b e e n  created, t o g e t h er  w i t h  its interest in the common

11 elements, constitutes for all p u rposes a separate pa r c el  of real

12 estate;

13 (2) if there is a unit o w ne r  o ther than a declarant, each

14 unit shall be s e parately taxed and assessed, and a separate tax or

15 assessment may not be r e n dered against any common elements for w h i c h  a

16 declarant has reserved no d e v e l o p m e n t  rights.

17 (c) Any p o r t i o n  of the common elements for w h i c h  the declarant

18 has reserved a de ve l o p m e n t  right shall be separately taxed and

19 a s s e s s e d  against the dec l a r a n t  and the d e c l a r a n t  alone is liable for

20 payment of the taxes.

21 (d) If there is no unit o wner o t h e r than a declarant, the real

22 estate c o m p r i s in g  the common interest c o m munity may be taxed and

23 assessed in any m a n n e r  p r ov i d e d  by law.

24 Sec. 34.08.730. A P P L I C A B I L I T Y  OF L O C A L  ORDINANCES, REGULATIONS,

25 A N D  BUILDING CODES. (a) A b u i l d i n g  code, may not impose a requirement

26 upo n  a structure in a common interest co m munity that the bu i l d i n g  code

27 w ould not impose up o n  a p h y s i c a l l y  identical d ev e l o p m e n t u n d e r a

28 dif f e r e n t  form of ownership.

29 (b) A zoning, subdivision, or o ther real estate use law,
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1 ordinance, or r e g u l a t i o n  m a y  rot p r o h i b i t  the co n d o m i n i u m  or

2 c o o p e rative for m  of own e r s h i p  or impose a re q u i r e m en t  u p o n  a

3 c o n d o m i ni u m  oi co o p e r a t i ve  that it w o u l d  not impose u p o n  a p h y si c a l l y

4 identical d e v e l opment u n d e r  a d i f f e r e n t  form of ownership.

5 (c) Except as p r o v i d e d  in (a) and (b) of this section, the

6 p r ovisions of this chapt e r  do not i n v al i d a t e  or m o d i f y  a p r o v i s i o n  of

7 a b u i l d i n g  code, zoning, su b d i vision, or  o t he r  real estate use law,

8 ordinance, or r e g u l a t i o n  g o v e r n i n g  the us e  of real estate.

9 Sec. 34.08.740. E M I N E N T  DOMAIN. (a) If a unit is a c qu i r e d  by

10 eminent d o m a i n  or part of a unit is a c q u i r e d  b y  eminent d o m a i n  leaving

11 the unit owner w i t h  a remnant that ma y  not p r a c t i c a l l y  or lawfully be

12 used for any purp o s e  p e r m i t t e d  by the declaration, the a ward must

13 include c o m p e n s a t i o n  to the unit o wner for that unit and its a l l o c a t e d

14 interests, w h e t h e r  or not any c om m o n  e l e m e n ts  are acquired. U p o n

15 acquisition, unless the d ec r e e  o t h e r w i s e  provides, the a l l o c a t e d

16 interests of the unit are a u t o m a t i c a l l y  r e a l l o c a t e d to the r e m a i n i n g

17 units in p r o p o r t i o n  to the re s p e c t i v e  a l l o c a t e d  interests of those

18 units b e fo r e  the taking, and the a s s o c i a t i o n  shall pr o m p t l y  prepare,

19 execute, and record an a m endment to the d e c l a r a t i o n  refle c ti n g  the re-

20 allocations. A  re>nnant of a unit r e m a i n i n g  a f t e r  part of a unic is

21 taken u n d e r  this s u b s e c t i o n  is a co m m o n  element from that time.

22 (b) Except as p r o v i d e d  in (a) of this section, if part of a unit

23 is a c qu i r e d  by eminent domain, the a wa r d  mu s t  compensate the unit

24 o wner for the r e d u c t i o n  in v a l u e  of the unit and its interest in the

25 common elements, w h e t h e r  or not a n y  common elements are acquired.

26 U pon acquisition, unless the de c r e e  provides otherwise,

27 (1) the a l l o c a t e d  interests of the unit are reduc e d  ei t h e r

28 in p r o p o r t i o n  to the r e d u c t i o n  in the size of the unit or on the basis

29 spe c i f i e d  in the d e cl aration; and
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(2) the p o r t i o n  of the a l l o c a t e d  interests d i v e s t e d  from 

the p a r t i a l l y  a c q u i r e d  unit are a u t o m a t i c a ll y  r eallocated to the unit 

and to the r e m a i n i n g  units in p r o p o r t i o n  to the resp e c t i v e  allocated 

i n terests of the units be f or e  the taking, w i t h  the p a r t i a l l y - a c q u i r e d  

unit p a r t i c i p a t i n g  in the r e a l l o c a t i o n  on the basis of its reduced 

a l l o c a t e d  interests,

(c) If part of the common elements is acqui r e d  by eminent d o­

main, the p o r ti o n  of the a ward att r i b u t a bl e  to the com m o n  elements 

t aken mus t  be p a i d  to the association. Unless the d e c l a r a t i o n  p r o­

vides otherwise, any p o r t i o n  of the a ward at t r i b u t a b l e  to the a c q u i s i­

tion of a limited common element must be equal l y  d i v i d e d among the 

owners of the units to w h i c h  that limited co m m o n  element was all o c a t e d  

at the time of acquisition.

(d) The court decree must be r e c o r d e d ir. each r e c o r d i n g  district 

in w h i c h  any p o r t i o n  of the common interest community is located.

(e) On a c o n d e m n a t i o n  of a unit or co mm o n  area, an a ward or 

d ecree must include a r e a s o n a b l e amount to cover the cost of r e a l l o­

cating the a l l o c a t ab l e  i n t erests of the unit owners.

Sec. 34.08.750. S U PP L E M E N T A L  G E N E R A L  PRINC I P L E S  OF L A W  A P P L I C­

ABLE. The p r i n c ip l e s  of law and equity, inc l u d i ng  the law of c o r p o r a­

tions and un i n c o r p o r a t e d  associations, the law of real property, and 

the law r e l a t i v e  to capacity to contract, principal and agent, eminent 

domain, estoppel, fraud, m i s r e p r e se n t a t i o n , duress, coercion, mistake, 

receivership, s u b s tantial performance, or o t h e r  v a l i d a t i n g  or i n v a l i­

dat i n g  cause s upplement the p r o v i s i on s  of this chapter except to the 

extent inco n s i s t en t  wit h  this chapter.

Sec. 34.08.760. C O NS T R U C T I O N  A G A I N S T  I M P LICIT REPEAL. This 

chap t e r  is a gene r a l act i n t ended as a unifi e d  coverage of its subject 

m a t t e r  and a part of the c h a p t e r  ma y not be construed to be impliedly
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1 r ep e a l e d  by s u bsequent l e g i s l a t i o n  if that c o n s t r u c t i o n  can reaso n a bl y

2. be avoided.

3 Sec. 34.08.770. U N I F O R M I T Y  OF A P P L I C A T I O N  A N D CONSTRUCTION.

4 This c h a p t e r  shall be a p p l i e d  and c o n st r u e d  so as to effec t u a t e  its

5 g e n e r a l p ur p o s e  to m ak e  u n i f o r m  the law w i t h  resp e c t  to the subject of

6 the chap t e r  a mo n g  states e n a c t i n g  it.

7 Sec. 34.08.780. S EV E RABILITY. If a p r o v i s i o n  of this c h a p t e r  or

8 its a p p l i c a t i o n  to any p e r s o n  or c i r c u m s t a n c e  is h e l d  invalid, the

9 i n v a l i d i t y  does not af f e c t  o t h e r  p r o v i s i o n s  or a p pl i c a t i o n s of this

10 c h a p t e r  that can be g i v e n  effect w i t h o u t  the inval i d  p r o v i s i o n  or

11 application, and to this end the p r o v i s i o n s  of this c h a pt e r  are sever-

12 able.

13 Sec. 34.08.790. U N C O N S C I O N A B L E  A G R E E M E N T  OR T E R M  OF CONTRACT.

14 (a) U p o n  f i n d i n g  as a m a t t e r  of law that a contract or contract

15 clause was u n c o n s c i o n a b l e  at the time the contract was  made, a court

16 m a y  refuse to enfo r c e  the contract, m a y  e n f o r c e  the r e m a i n d e r  of the

17 c o n tr a c t  w i t h o u t  the u n c o n s c i o n a b l e  clause, or may limit the applica-

18 t ion of the u n c o n s c i o n a b l e  cl a u s e  in o r d e r  to a v o i d an u n c o n s c i o n a b l e

19 result.

20 (b) W h e n e v e r  it is c l a i m e d  or a p p ea r s  to the court that a con-

21 tract or a contract clause is or m ay  be u n c o n s c i o n a b l e ,  the parties,

22 in u r d e r  to aid the court in m a k i n g  the de t e r m i n a ti o n ,  mus t  be afford-

23 ed a r e a s o n a b l e  op p o r t u n i t y  to prese n t  e v i d e n c e as to (1) the comraer-

24 cial s e t t i n g  of the n e go t i a t i o n s;  (2) w h e t h e r  a p arty has k n owingly

25 t aken a d v a n t a g e of the inability of a n o t h e r  p a r t y  r e as o n a b l y  to pro-

26 tect p e r s o n a l interests by r e a s o n  of p h y s i c a l  or m e n t a l  infirmity,

27 i lliteracy, inability to u n d e r s t a n d  the l a n guage of the agreement, or

28 s i m i l a r  factors; (3) the effect and p u r p o s e  of the contract ox* clause;

29 and (4) any gross disparity, if a sale, at the time of contracting,
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1 b e t w e e n  the amount charged for the p r o pe r t y  and the v alue of the

2 p r o p e r t y  m e a s u r e d  by the price at w h i c h simi l a r  p r o p e r t y  was readily

3 obta i n a b l e  in similar transactions. A  d i s p a r i t y  b e t w e e n  the contract

4 price and the v al u e  of the p r o p e r t y m e a s u r e d  by the price at w h i c h

5 s i mi l a r  p r o p e r t y  was read i l y  o b ta i n a b l e  in simi l a r  transactions does

6 lxot, of itself, render the contract u n conscionable.

7 Sec. 34.08.800. O B L I G A T I O N  OF G O O D  FAITH. A contract or duty

8 g o v erned by this chap t e r  imposes an ob l i g a t i o n  of goo d  faith in its

9 p e r f o r m a n c e  or enforcement.

10 Sec. 34.08.810. R EM E D I E S  TO BE L I B E R A L L Y  ADMIN I ST E R E D .  (a) The

11 remedies p r o v i d e d by this chapter shall be lib e r a l l y  a d m i n i s t e r e d  to

12 the end that the agg r i e v e d  p arty is put in as good a p o s i t i o n  as if

13 the other p arty h a d  fully performed. Consequ e n t i a l , special, or

14 p un i t i v e  damages may not be a w a r d e d except as s p e c i f i c a l l y  p r o v i d e d  in

15 this chap t e r  or by o ther rule of law.

16 (b) A right or o b l i g a t i o n  d e c l a r e d  by this c h a p t e r  is enforce-

17 able by j u d icial proceeding.

18 Sec. 34.08.820. A D J US T M E N T  OF DOLLAR A M O U N T S .  (a) The do ll a r

19 amounts s p ecified in 7iS 34.08.030 and 3 4 .0 8 . 5 1 0 ( b )( 7 )  change u nder (b)

20 and (c) of this section, a c c or d i n g  to and to the extent of changes in

21 the C o n s u m e r  Price Index for U r b a n  Wag e  Earn e r s  and C l e rical Workers:

22 U.S. City Average, All Items 1967 equal 100, c o m p il e d  by the Bureau of

23 Labor Statistics, United States D e p a r t m en t  of Labor, (the "Index").

24 The I n d e x  for December, 1979, w h i c h was 230, is the R e f e r e nc e  Base

25 Index.

26 (b) The do ll a r  amounts s p e cified in AS 34. 0 8 . 0 3 0  and 34.08.-

27 510(b)(7) and any amount stated in the d e c l a r a t i o n  p u rs u a n t  to those

28 sections change on July 1 of each y e a r  if the p e r c e n t a g e  of change,

29 calcu l a t e d  to the nearest w hole p e r c e n t a g e  point, b e t w e e n  the Index at
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1 the end of the p r e c e di n g  y e a r  and the R e f e r e n c e  B a s e  I nd e x  is 10

2 p e r c e n t  or more, except that

3 (1) the p o r t i o n  of the p e r c e n t a g e  change in the Index in

4 excess of a m u l t i p l e  of 10 percent shall be d i s r e g a r d e d  and the dollar

3 amounts shall change only in m u l t i p l e s  of 10 percent of the amounts

6 a p p e a r i n g  in this chapter on the e f f e c t i v e  date of this Act;

7 (2) the d o l l a r  amounts ma y  not change if the amounts re-

8 q u i r e d  by this s e c t i o n  are those cur r e n t l y in effect u n d e r  this chap-

9 ter as a result of an earl i e r a p p l i c a t i o n  of this section; and

10 (3) in no event may the d o l l a r  amounts be r e d u c e d  b e lo w  the

11 amounts a p p e a r i ng  in this chap te r  on the eff e c ti v e  dat e  of this Act.

12 (c) If the I n d e x  is r e v i s e d  a f t e r  D e c e m b e r  1979, the percentage

13 of change u n d e r  this s e c t i o n  shall be c a l c u l a te d  on the basis of the

14 r e v i s e d  Index. If the r e v i s i o n  of the I n de x  changes the Reference

15 Base Index, a revised R e f e r e n c e  B a s e  Index must be d e t e r m i n e d  by

16 m u l t i p l y i n g  the R e f e re n c e  Bas e  Index then appli c a b l e  by the rebasing

17 factor furnished by the Bu re a u  of L a b o r  Statistics. If the Index is

18 superseded, the index r e ferred to in this sect i o n is the one repre-

19 se n t e d  by the Bu r e a u  of L a b or  Stat i s t i c s  as r e f l e c t i n g  most accurately

20 changes in the p ur c h a s i n g  p o w e r  of the d o l . a r  for consumers.

21 Sec. 34.08.830. T R A N S F E R  OF U N I T  IN A  COOPERATIVE. If a unit in

22 a c o o p e r a t i v e  is o w n e d  by a unit o wner or is sold, conveyed, volun-

23 tarily or i n v o l u nt a r i l y  encumbered, or ot h er w i s e  transf e r r e d  by the

24 unit owner, the interest in the unit that is owned, sold, conveyed,

25 encumbered, or o t herwise t r a n s f e r r e d  is the right to p o s s e s s i o n  of the

26 unit u n d e r  a p r o p r ie t a r y  lease, coupled w i t h  the a l l o c at e d  interests

27 of the unit, and the assoc ia t i o n ' s  interest in the uni t  is not affect-

28 ed by the transfer.

29 Sec. 34.08.990. DEFINITIONS. In this chapter,
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(I) "affi l i a t e  of a declarant"

(A) means a p e r s o n  who controls, is c o n t r ol l e d  by, or

is u n d e r  com m o n  control w i t h  a declarant;

(B) as us e d  in this paragraph, a p e r s o n  "controls" a

declarant if the per s o n

(i) is a general partner, officer, director, or

em p l o y e r  of the declarant;

(ii) d i r e c t l y  or i n directly or acting in concert 

w i t h  one or mor e  other persons, or thro u g h  one o r  more 

subsidiaries, owns, controls, holds w i t h  p o w e r  to vote, or 

holds proxi e s  r e p r es e n t i n g  more than 20 percent of the 

v o t i n g  interest in the declarant;

(iii) controls in any m a n n e r  the e l e ction of a 

m a j o r i t y  of the directors of the declarant; or

(iv) has c ontributed mo r e  than 20 perc e n t  of the 

capital of the declarant;

(C) as use d in this paragraph, a p e r s o n  "is co ntrolled

by" a dec l a r a n t  if the declarant

(i) is a general partner, officer, director, or 

e m p l oy e r  of the person;

(ii) d i r ec t l y  o- i ndirectly or acting in concert 

w i t h  one or more o t h e r persons, or through one or more 

subsidiaries, owns, controls, holds w i t h  p o w e r  to vote, or 

holds prox i es  representing, more than 20 percent of the 

v o t i n g  interest in the person;

(iii) controls in any m a n n e r  the e l ec t i o n  of a 

m a j o r i t y  of the directors of the pe-son; or

(iv) has c o n t r i b ut e d  more than 20 perc e n t  of the 

capital of the person;
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(D) as u s e d  in this p a ragraph, " c ontrol" does not 

exist if the powers des cr i b e d  in this p a r a g r a p h  are hel d  solely 

as s e c u r i t y  for an o b l i g at i o n  and are not exercised;

(2) " a l l o ca t e d  interests" means the fo l lo w i n g  interests 

all oc a t e d  to each unit.

(A) in a condominium, the u n d i v i d e d  interest in the

common elements, the common expense liability, and vctes in the

a s s o c i a t i o n •

(B) in a cooperative, the common expense liability and 

the o w nership interest and votes in the association; and

(C) in a p l a nn e d  community, the co m m o n  expense l i a b i l­

ity and votes in the association;

(3) " a s s ociation" or "unit owners' a s so c i a t i o n " means the

unit owners' a s s o c i a t io n  o r ganized under AS 34.0C.310;

(4) " c o m m on  e lements" means

(A) in a co n d o m i ni u m  or cooperative, each p o r t i o n  of

the common interest community other than a unit; and

(B) in a plan n e d  community, the real estate w i t h i n  a 

p l a n n e d  community owned or leased by the association, o ther than 

a u n i t ;

(5) "comm o n  e x penses" means expen d i t u r e s  made by, or f i n a n­

cial liabilities of, the association, t o g et h e r  w :h any a llocations to 

r e s e r v e s ;

(6) " c o m m o n  expense liability" m eans the lia b i l i t y  for

common expenses a l l o c a t e d  to each unit u nder AS 34.08.150;

(7) " c o m m o n  interest community" m eans real estate w i t h

respect to w h i c h  a person, by virtue of o w n e rs h i p  of a unit, is o b l i­

gated to pay for real estate taxes, i n s urance premiums, maintenance, 

or improve m e n t  of o th e r  real estate d e s c r i b e d  in a declaration;
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1 (8) "cond o m i n i um "  m e a n s  a co m m o n  interest com m u n i t y in

2 w h i c h

3 (A) portions of the real estate are d e s i g n a t e d  for

4 s e p arate ownership;

5 (B) the r e m a i nd e r  of the real estate is d e s i g n a t e d  for

6 c o m m o n  ow n e r s h i p  solely by the owners of those portions; and

7 (C) the u n d i v i d e d  interests in the common e l e ments are

8 v e s t e d  in the unit owners;

9 (9) " c o n v er s i o n  p r operty" means real estate that befo r e

10 c r e a t io n  of the com m o n  interest community, was oc c u p i e d  w h o l l y  or

11 par t ia l l y  by pers o n s  o ther than pu rchasers and persons who occupy w i t h

12 the consent of purchasers;

13 (10) " c o o perative" m e a n s a common interest c o m m u ni t y  in

14 w hi c h  the real estate is owned by an association, each of w h o s e  mem-

15 bers is en t i t l e d  by vi r tu e  of an o w nership interest in the a ss o c i a t i o n

16 to exc l u s i ve  p o s s e s s i o n  of a unit;

17 (11) "dealer" means a pe r so n  who owns ei t he r  six or more

18 units in a co m m o n  interest community or 50 percent or mor e  of the

19 units in a co m m on  interest community;

20 (12) "decla r a n t"  means a pe rs o n  or a group of pers on s  ac t i n g

21 in concert who

22 (A) as part of a common p r om o t i o n a l  plan, offers to

23 disp o s e  of its interest in a unit not p r e v i o u sl y  d i s p o s e d  of; or

24 (B) reserves ox- succeeds to a special d e clarant right;

25 (13) " de c laration"

26 (A) m eans an instrument, h ow e v e r  described, that

27 creates a co m m o n  interest community; and

28 (B) includes amend me n t s  to a declaration;

29 (14) " de v e lopment right" m eans a right or a c o m b i n a t i o n  of
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r i g h t s  r e s e r v e d  b y  a d e c l a r a n t  ir the d e c l a r a t i o n  tc

(A) a d d  r e a l  e s t a t e  to a c o m m o n  i n t e r e s t  c o m m u n i t y ;

(B) c r e a t e  u n i t s ,  c o m m o n  e l e m e n t s ,  or  l i m i t e d  c o m m o n

e l e m e n t s  w i t h i n  a c o m m o n  i n t e r e s t  c o m m u n i t y ;

(C) s u b d i i i d e  u n i t s  o r  c o n v e r t  u n i t s  i n t o  c o m m o n

e l e m e n t s ;  or

(D) w i t h d r a w  r e a l  e s t a t e  f r o m  a c o m m o n  i n t e r e s t  c o m m u­

nity;

(15) " d i s p o s e "  or  " d i s p o s i t i o n "

(A) m e a n s  a v o l u n t a r y  t r a n s f e r  to a p u r c h a s e r  of a ny 

l e g a l  or  e q u i t a b l e  i n t e r e s t  in a u n it;

(B) d o e s  n o t  i n c l u d e  t h e  t r a n s f e r  o r  r e l e a s e  of  a

s e c u r i t y  i n t e r e s t ;

(16) " e x e c u t i v e  b o a r d "  m e a n s  the b o d y  d e s i g n a t e d  in  the

d e c l a r a t i o n  to a ct o n  b e h a l f  of th e  a s s o c i a t i o n ;

(17) " i d e n t i f y i n g  n u m b e r "  m e a n s  a s y m b o l  o r  a d d r e s s  t hat

i d e n t i f i e s  o n l y  o ne u n i t  in a c o m m o n  i n t e r e s t  c o m m u n i t y ;

(18) " l e a s e h o l d  c o m m o n  i n t e r e s t  c o m m u n i t y "  m e a n s  a c o m m o n  

i n t e r e s t  c o m m u n i t y  in  w h i c h  all or  a p o r t i o n  o f  t h e  r e a l  e s t a t e  is 

s u b j e c t  to a l e a s e  that, o n  its e x p i r a t i o n  o r  t e r m i n a t i o n ,  w i l l  t e r m i­

n a t e  the c o m m o n  i n t e r e s t  c o m m u n i t y  o r  r e d u c e  it s  size;

(19) " l i m i t e d  c o m m o n  e l e m e n t "  m e a n s  t h e  p o r t i o n  of the

c o m m o n  e l e m e n t s  a l l o c a t e d  f or t he e x c l u s i v e  u s e  of  on e  or m o r e  but

f e w e r  t h a n  a ll of the u n i t s  by  t he d e c l a r a t i o n  o r  by o p e r a t i o n  of 

A S  3 4 . 0 8 . 1 0 0 ( 2 )  o r  (4);

(2 0 ) " m a s t e r  a s s o c i a t i o n "  m e a n s  a n  o r g a n i z a t i o n  d e s c r i b e d  in 

AS 3 4 . 0 8 . 2 8 0  w h e t h e r  or  n ot it is a l s o  a n  a s s o c i a t i o n  d e s c r i b e d  in 

A S  3 4 . 0 8 . 3 1 0 ;

(2 1 ) " o f f e r i n g "
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1 (A) m e a n s  an a d v e r t i s e m e n t ,  i n d u c e m e n t ,  s o l i c i t a t i o n ,

2 o r  a t t e m p t  to e n c o u r a g e  a p e r s o n  to a c q u i r e  an  i n t e r e s t  in  a

3 u n i t ,  o t h e r  t h a n  as s e c u r i t y  f o r  a n  o b l i g a t i o n ;

4 (B) d o e s  n o t  i n c l u d e  an  a d v e r t i s e m e n t  i n  a n e w s p a p e r

5 o r  o t h e r  p e r i o d i c a l  of  g e n e r a l  c i r c u l a t i o n ,  or  i n  a ny o t h e r

6 b r o a d c a s t  m e d i u m  to t he g e n e r a l  p u b l i c  d e s c r i b i n g  a c o m m o n  i n t e r -

7 est c o m m u n i t y  n o t  l o c a t e d  in t he s t a t e  if  t he a d v e r t i s e m e n t

8 s t a t e s  t h a t  a n  o f f e r i n g  m a y  be  m a d e  o n ~ y  in c o m p l i a n c e  w i t h  the

9 l a w  of  t he j u r i s d i c t i o n  i n  v h i c h  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is

10 l o c a t e d ;

11 (2 2 ) " o w n e r s h i p  of a u n i t "  d o e s  n o t  i n c l u d e  a l e a s e h o l d

12 i n t e r e s t ,  i n c l u d i n g  r e n e w a l  o p t i o n s ,  of  less t h a n  4 0  y e a r s  in  a u n i t ;

13 (23) " p e r s o n "  m e a n s

14 (A) a n  i n d i v i d u a l ,  c o r p o r a t i o n ,  b u s i n e s s  trust,

1.5 e s t a t e ,  t r u s t ,  p a r t n e r s h i p ,  a s s o c i a t i o n ,  j o i n t  v e n t u r e ,  g o v e r n -

16 m e n t ,  g o v e r n m e n t  s u b d i v i s i o n  o r  a g e n c y ,  or  o t h e r  l e g a l  o r  c o m m e r -

17 c i a l  e n t i t y ;

18 (B) in  t h e  c a s e  of a l a n d  t r u s t ,  t h e  b e n e f i c i a r y  of

19 the l a n d  t r u s t  a n d  n ot the land t r u s t  o r  its t r u s t e e ;

20 (24) " p l a n n e d  c o m m u n i t y "  m e a n s  a c o m m o n  i n t e r e s t  c o m m u n i t y

?1 that is n o t  a c o n d o m i n i u m  or  a c o o p e r a t i v e  a l t h o u g h  a c o n d o m i n i u m  or

22 c o o p e r a t i v e  m a y  be p a r t  of  a p l a n n e d  c o m m u n i t y ;

23 (25) " p r o p r i e t a r y  l e a s e "  m e a n s  t he a g r e e m e n t  w i t h  the

24 a s s o c i a t i o n  u n d e r  w h i c h  a m e m b e r  is e n t i t l e d  to e x c l u s i v e  p o s s e s s i o n

25 of  a u n i t  in  a c o o p e r a t i v e ;

26 (26) " p u r c h a s e r "  m e a n s  a p e r s o n ,  o t h e r  t h a n  a d e c l a r a n t  or  a

27 d e a l e r ,  w h o  by  m e a n s  of a v o l u n t a r y  t r a n s f e r  a c q u i r e s  a l e gal or

28 e q u i t a b l e  i n t e r e s t  in a u n i t  o t h e r  t h a n

29 (A) a l e a s e h o l d  i n t e r e s t ,  i n c l u d i n g  r e n e w a l  o p t i o n s ,
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1 of less t h a n  40  y e a r s ;  or

2 (B) as s e c u r i t y  f o r  a n  o b l i g a t i o n ;

3 (27) " r e a l  e s t a t e "

4 (A) m e a n s  a l e a s e h o l d  o r  o t h e r  e s t a t e  o r  i n t e r e s t  in,

5 o v er, o r  u n d e r  land, i n c l u d i n g  s t r u c t u r e s ,  f i x t u r e s ,  a n d  o t h e r

6 i m p r o v e m e n t s  a n d  i n t e r e s t s  t hat by c u s t o m ,  u s a g e ,  o r  l a w  p a s s

7 w i t h  a  c o n v e y a n c e  of l a n d  t h o u g h  n o t  d e s c r i b e d  i n  t h e  c o n t r a c t  of

8 s a l e  o r  i n s t r u m e n t  o f  c o n v e y a n c e ;

9 (B) i n c l u d e s  p a r c e l s  w i t h  or  w i t h o u t  u p p e r  o r  l o w e r

10 b o u n d a r i e s ,  a n d  s p a c e s  that m a y  be  f i l l e d  w i t h  a i r  o r  w a t e r ;

11 (28) " r e s i d e n t i a l  p u r p o s e s "  m e a n s  u s e  f o r  d w e l l i n g  o r  r e c r e -

12 a t i o n a l  p u r p o s e s ,  or  b o th;

13 (29) " s e c u r i t y  i n t e r e s t "

14 (A) m e a n s  a n  i n t e r e s t  i n  r e a l  e s t a t e  o r  p e r s o n a l

15 p r o p e r t y ,  c r e a t e d  by  c o n t r a c t  o r  c o n v e y a n c e ,  tha t  s e c u r e s  p a y m e n t

16 o r  p e r f o r m a n c e  o f  a n  o b l i g a t i o n ;

17 (B) i n c l u d e s  a l i e n  c r e a t e d  b y  a m o r t g a g e ,  d e e d  of

18 t r ust, t r u s t  d e e d ,  s e c u r i t y  d e ed, c o n t r a c t  f or d e ed, l a n d  s a l e s

19 c o n t r a c t ,  l e a s e  i n t e n d e d  as s e c u r i t y ,  a s s i g n m e n t  of l e a s e  or

20 r e n t s  i n t e n d e d  as s e c u r i t y ,  p l e d g e  of  a n  o w n e r s h i p  i n t e r e s t  in  an

21 a s s o c i a t i o n ,  a n d  a n y  o t h e r  c o n s e n s u a l  l i e n  or  t i t l e  r e t e n t i o n

22 c o n t r a c t  i n t e n d e d  as s e c u r i t y  f o r  a n  o b l i g a t i o n ;

23 (30) " s p e c i a l  d e c l a r a n t  r i g h t s "  m e a n s  t he r i g h t  r e s e r v e d  f or

24 t he b e n e f i t  of a d e c l a r a n t  to

25 (A) c o m p l e t e  i m p r o v e m e n t s  i n d i c a t e d  on  p l a t s  a n d  p l a n s

26 f i l e d  w i t h  t he d e c l a r a t i o n  or, in  a c o o p e r a t i v e ,  to c o m p l e t e

27 i m p r o v e m e n t s  d e s c r i b e d  in  t he p u b l i c  o f f e r i n g  s t a t e m e n t  p u r s u a n t

• 28 to A S  3 4 . 0 8 . 5 3 0 ( a ) ( 2 ) ;

29 (B) e x e r c i s e  a d e v e l o p m e n t  r i g h t ;

%
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(C) m a i n t a i n  s a l e s  o f f i c e s ,  m a n a g e m e n t  o f f i c e s ,  s i g n s  

a d v e r t i s i n g  th e  c o m m o n  i n t e r e s t  c o m m u n i t y ,  a n d  m o d e l s ;

(D) u ^ e  e a s e m e n t s  t h r o u g h  the c o m m o n  e l e m e n t s  f o r  t h e  

p u r p o s e  of  m a k i n g  i m p r o v e m e n t s  w i t h i n  the c o m m o n  i n t e r e s t  c o m m u­

n i t y  o r  w i t h i n  r e a l  e s t a t e  that m a y  be  a d d e d  to the c o m m o n  i n t e r­

est c o m m u n i t y ;

(E) m a k e  t he c o m m o n  i n t e r e s t  c o m m u n i t y  s u b j e c t  to a 

m a s t e r  a s s o c i a t i o n ;

(F) m e r g e  or c o n s o l i d a t e  a c o m m o n  i n t e r e s t  c o m m u n i t y  

w i t h  a n o t h e r  c o m m o n  i n t e r e s t  c o m m u n i t y  of the s a m e  f o r m  of  o w n e r­

ship; or

(G) a p p o i n t  o r  r e m o v e  a n  o f f i c e r  of th e  a s s o c i a t i o n  or 

a m a s t e r  a s s o c i a t i o n  o r  a n  e x e c u t i v e  b o a r d  m e m b e r  d u r i n g  a p e r i o d  

of d e c l a r a n t  c o n t r o l ;

(31) " t i m e  s h a r e "  m e a n s  a r i g h t  to o c c u p y  a u n i t  or  a n y  of

s e v e r a l  u n i t s  d u r i n g  f ive or  m o r e  s e p a r a t e d  t i m e  p e r i o d s  o v e r  a p e r i o d

of at least f i v e  y e a r s ,  i n c l u d i n g  r e n e w a l  o p t i o n s ,  w h e t h e r  o r  n ot 

c o u p l e d  w i t h  a n  e s t a t e  or  i n t e r e s t  i n  a c o m m o n  i n t e r e s t  c o m m u n i t y  or a 

s p e c i f i e d  p o r t i o n  of  a c o m m o n  i n t e r e s t  c o m m u n i t y ;

(32) " u n i t "  m e a n s  a p h y s i c a l  p o r t i o n  of the c o m m o n  i n t e r e s t  

c o m m u n i t y  d e s i g n a t e d  f or s e p a r a t e  o w n e r s h i p  o r  o c c u p a n c y ,  t he b o u n d­

a ri e s  of  w h i c h  a r e  d e s c r i b e d  u n d e r  A S  3 4 . 0 8 . 1 3 0 ( a ) ( 5 ) ;

(33) " u n i t  o w n e r "

(A) m e a n s

(i) a d e c l a r a n t ;

(ii) a p e r s o n  w h o  own s  a unit;

(iii) a p e r s o n  w h o  l e a s e s  a u n i t  in a l e a s e h o l d

c o m m o n  i n t e r e s t  c o m m u n i t y  w h o s e  l e a s e  e x p i r e s  s i m u l t a n e o u s l y  

w i t h  a ny l e a s e  that on  its e x p i r a t i o n  or t e r m i n a t i o n  w i l l
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r e m o v e  t h e  u n i t  f r o m  the c o m m o n  i n t e r e s t  c o m m u n i t y ;

(B) d oes n o t  i n c l u d e  a p e r s o n  h a v i n g  a n  i n t e r e s t  in  a 

u n i t  s o l e l y  as s e c u r i t y  f or a n  o b l i g a t i o n ;

(C) i n c l u d e s

(i) i n  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,  the 

d e c l a r a n t  as t h e  o w n e r  of  a n y  u n i t  c r e a t e d  by t h e  d e c l a r a­

tion;

(ii) i n  a c o o p e r a t i v e ,  the d e c l a r a n t  as th e  o w n e r  

of a ny u n i t  to w h i c h  a l l o c a t e d  i n t e r e s t s  h a v e  b e e n  a l l o c a t e d  

u n t i l  t h a t  u n i t  h a s  b e e n  c o n v e y e d  to a n o t h e r  p e r s o n .

Sec. 3 4 . 0 8 . 9 9 5 .  S H O R T  T I T L E .  T h i s  A c t  m a y  be  c i t e d  as the 

U n i f o r m  C o m m o n  I n t e r e s t  O w n e r s h i p  Act.

* Sec. 2. AS  3 4 . 3 5 . 0 7 1 ( f )  is a m e n d e d  to read:

(f) A f t e r  r e c o r d i n g  a c o m m o n  i n t e r e s t  c o m m u n i t y  [ C O N D O M I N I U M ]  

d e c l a r a t i o n  u n d e r  A S  3 4 .08 [AS P R O V I D E D  IN A S  3 4 . 0 7 . 0 1 0  - 3 4 . 0 7 . 4 6 0

( H O R I Z O N T A L  P R O P E R T Y  R E G I M E S  A C T ) ] ,  a n  o w n e r  m a y  r e c o r d  a n o t i c e  of 

c o m p l e t i o n  u n d e r  thi s  s e c t i o n  as to e a c h  u n i t  [ A P A R T M E N T ]  a f t e r  c o m­

p l e t i o n  of t h e  o r i g i n a l  c o n s t r u c t i o n  of e a c h  u n i t  of t h e  c o m m o n  i n t e r­

est c o m m u n i t y  [ C O N D O M I N I U M  A P A R T M E N T ] .

* Sec. 3. AS  3 4 . 3 5 . 1 1 9  is a m e n d e d  to read:

Sec. 3 4 . 3 5 . 1 1 9 .  W A I V E R  O P  L I E N S  O N  U N S O L D  C O M M O N  I N T E R E S T  C O M M U­

N I T Y  U N I T S  [ C O N D O M I N I U M  A P A R T M E N T S ] . (a) A  l i e n  [LIENS] c r e a t e d

u n d e r  A S  3 4 . 3 5 . 0 5 0  - 3 4 . 3 5 . 1 2 0  a r i s i n g  o ut of  o r i g i n a l  c o n s t r u c t i o n  

tha t  [WHICH] b e c o m e s  s u b j e c t  to A S 3 4 . 0 7  or A S  3 4 . 0 8  [THE H O R I Z O N T A L  

P R O P E R T Y  R E G I M E S  A C T  (AS 3 4 . 0 7 . 0 1 0  - 3 4 . 0 7 . 4 6 0 ) ]  b e f o r e  the f i r s t  sal e  

of a u n i t  w i t h i n  a c o m m o n  i n t e r e s t  co.nmunity [ANY P O R T I O N  O F  T H E  

P R O P E R T Y ]  a f t e r  c o m m e n c e m e n t  of  c o n s t r u c t i o n  s h a l l  b e  s u b j e c t  to the 

p r o v i s i o n s  of  t h i s  s e c t i o n .

(b) S u b j e c t  to (c) of thi s  s e c t i o n ,  a c l a i m a n t  w h o  c l a i m s  a l i e n
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1 a g a i n s t  a n  e n t i r e  c o m m o n  i n t e r e s t  c o m m u n i t y  [THE E N T I R E  B U I L D I N G ]

2 s h a l l  r e l e a s e  t hat p o r t i o n  of t he [HIS] l i e n  c l a i m  that [WHICH] re-

3 l a t e s  to a p a r t i c u l a r  u n i t  w i t h i n  a c o m m o n  i n t e r e s t  c o m m u n i t y [ C O N D O -

4 M I N I U M  A P A R T M E N T ]  s e l e c t e d  by t he o w n e r  of  the u n s o l d  c o m m o n  intex~est

5 c o m m u n i t y  u n i t s  [ C O N D O M I N I U M  A P A R T M E N T S ]  a f t e r  the c l a i m a n t  r e c e i v e s  a

6 p a r t i a l  p a y m e n t  of t he [HIS] l i e n  c l a i m  t hat [WHICH] is e q u a l  to 115

7 p e r c e n t  of the a m o u n t  d e t e r m i n e d

8 (1 ) if  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  h as b e e n  e s t a b l i s h e d

9 u n d e r  A S  3 4 .07 b y  [:]

10 ( A )  [(1)] d i v i d i n g  th e  s u r f a c e  a r e a  of t h e  c o m m o n

11 a r e a s  a n d  f a c i l i t i e s  a t t e n d a n t  to t h e  c o m m o n  i n t e r e s t  c o m m u n i t y

12 u n i t  [ C O N D O M I N I U M  A P A R T M E N T ]  by t he s u r f a c e  a r e a  of a ll c o m m o n

13 a r e a s  a n d  f a c i l i t i e s  of  the c o m m o n  i n t e r e s t  c o m m u n i t y  b u i l d i n g ;

14 and

15 ( B )  [(2)] m u l t i p l y i n g  t h e  r e s u l t  o b t a i n e d  i n  (A)

16 [(1 )] of t his s u b s e c t i o n  by  t he t o t a l  a m o u n t  of t h e  c l a i m a n t ' s

17 l i e n  c l a i m s

18 (2 ) by t h e  a l l o c a ted  i n t e r e s t  in the c o m m o n  e x p e n s e s  if the

19 c o m m o n  i n t e r e s t  c o m m u n i t y  h a s  b e e n  e s t a b l i s h e d  u n d e r  A S  3 4 . 0 8 .

20 (c) A  l i e n  c l a i m a n t  is n o t  r e q u i r e d  to w a i v e  a p o r t i o n  of  the

21 [HIS] l i e n  c l a i m  u n d e r  t his s e c t i o n  u n l e s s  the a m o u n t  of  i n d e b t e d n e s s

22 s e c u r e d  by a p r i o r  e n c u m b r a n c e  a g a i n s t  th e  c o m m o n  i n t e r e s t  c o m m u n i t y

23 b u i l d i n g  h e l d  b y  a c o n s t r u c t i o n  l e n d e r  is a l s o  r e d u c e d  by a n  a m o u n t

24 c a l c u l a t e d  in t h e  s a m e  m a n n e r  as p r o v i d e d  in  (b) of thi s  s e c t i o n .

25 *  Sec. 4. T h i s  A c t  t a k e s  e f f e c t  J a n u a r y  1, 1986.
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Sectional Analysis

This bill creates a new chapter to AS 34, entitled Common Interest 
Ownership Act, and contains comprehensive provisions designed to unify 
and modernize the lav; of common interest ccnmunities such as 
condominiums, cooperatives, planned unit developments, and time shares. 
Presently, only condominiums are regulated by state law under the 
Horizontal Property Regimes Act, AS 34.07, which was adopted in 1963.
Not only is the Horizontal Property Regimes Act dated, it does not 
effectively address problems such as: creation, alteration and
termination of common interest communities; management of the cannon 
interest community; protection of purchasers; warranties; unit 
boundaries; powers and duties of associations; and numerous other 
important matters which arise out of the creation, marketing and 
ownership of cannon interest property.

The Uniform Carmon Interest Ownership Act (UCIOA) was adopted at the 
1982 Annual Meeting of the National Conference of Commissioners on 
Uniform State Laws. UCIOA represents the culmination of the 
Conference's 9 year effort to offer comprehensive legislation to the 
states which provides a common structural and regulatory scheme equally 
applicable to all three forms of common ownership. Nearly without 
exception, UCIOA achieves the goal of uniformity among all three forms 
of ownership by consolidating the Uniform Condominium Act, Uniform 
Planned Community Act and the Model Real Estate Cooperative Act.

ARTICLE I. APPLICABILITY

This chapter applies to all common interest communities created in 
Alaska after the effective date of this act (January 1, 1986) . The 
Alaska Cooperative Corporation Act and the Horizontal Property Regime..3 
Act do not apply to common interest communities created after January 1, 
1986. Exclusively nonresidential ccmmon interest communities are only 
subject to Sections 34.08.720, 34.08.730 and 34.08.740 of this chapter, 
unless they elect to be subject to the entire chapter.

Exceptions exist to the general rule of applicability:

1. A  common interest community created prior to the adoption of 
this chapter may elect, under AS 34.08.060, to have the provisions of 
this chapter apply. Except for preexisting small cooperatives and 
planned communities which are not subject to development rights, certain 
provisions under AS 34.08.040, apply automatically to events and circum­
stances occurring after the effective date of this act, but do not 
irvalidate existing provisions of declarations, bylaws, or plats or 
plans.

Provisions that automatically apply include: separate titles and
taxation, applicability of local ordinances, regulations and building 
codes, eminent domain, construction and validity of declaration and 
bylaws, description of units, merger or consolidation, pavers of unit



owners' association, tort and contract liability, lien for assessments, 
association records, resales, effect of violation on rights of action, 
and definitions.

2. Small cooperatives (no more than 12 units) created after the 
effective date of this act, are subject only to the provisions regarding 
local ordinances, regulations and building codes and eminent domain, 
unless:

future development right are retained or financing through 
AHFC is utilized, or,

the cooperative's declaration makes the entire chapter 
applicable.

3. Small (no more than 12 units and not subject to any development 
rights or AHFC financing) and limited expense liability common interest 
communities (as measured by the size of its common expense assessments) 
created after the effective date of this act., are subject only to 
provisions relating to separate titles and taxation, local ordinances, 
regulation and building codes, and eminent domain, unless the 
declaration provides that the entire chapter applies.

ARTICLE II. CREATION, ALTERATION, AND TERMINATION OF COMMON INTEREST 
COMMUNITIES.

Sec. 34.08.090. CREATION OF COMMON INTEREST COMMUNITIES. Creation of 
common interest comiunities is accomplished by recording a declaration 
in each recording district in which a portion of the cormon interest 
community is located, and indexing in the grantee's and grantor's index. 
In cases of cooperatives, the declaration must also convey the real 
estate to the association. In cases of condominiums, substantial 
structural completion is also required before the condominium is 
created.

Sec. 34.08.100. UNIT BOUNDARIES. Except as may be provided in a 
declaration, unit boundaries for common elements and individual units 
are defined.

Sec. 34.08.110. CONSTRUCTION AND VALIDITY OF DECLARATION AND 3YLAWS. 
Construction and validity of the declaration and bylaws are established. 
All provisions of the declaration and bylaws are severable. In the 
event of a conflict between the declaration and the bylaws, the 
declaration prevails, unless the declaration is inconsistent with this 
chapter. Title to a unit and common elements is not unmarketable or 
otherwise affected if the declaration insubstantially fails to comply 
with this chapter.

Sec. 34.08.120. DESCRIPTION OF UNITS. Sufficient legal description of 
a unit is detailed.

Sec. 34.08.130. CONTENTS OF DECLARATION. The required contents of a 
declaration are itemized under this section.
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Sec. 34.08.140. LEASEHOLD COMMON IOTEREST COMMUNITIES. This section 
sets out provisions and requirements concerning leasehold common 
interest conrnunities. Leases which may result in terminating the common 
interest ccmmunity or reducing its size, must be recorded. Lessors of 
those leases in condominiums or planned connunities must sign the 
declaration. Required contents of the declaration are itemized. After 
the declaration for a leasehold condominium or planned coiTmunity is 
recorded, the leasehold interest of a unit owner who timely pays rent 
and complies with relevant covenants m y  not be terminated. A  unit 
owner's leasehold interest in a condominium or planned community is 
not affected by failure of any other person to pay rent or fulfill any 
other covenant.

The acquisition of the leasehold interest of a unit owner by the owner 
of the reversion or r e m i n d e r  does not merge the leasehold and fee 
simple interests, unless the leasehold interest of all unit owners 
subject to that reversion or r e m i n d e r  are acquired. If the number of 
units in a camion interest community are decreased upon e:cpiration or 
termination of a lease, the allocated interest must be reallocated and 
confirmed by an amendment to the declaration.

Sec. 34.08.150. ALLOCATION OF ALLOCATED INTERESTS. The required 
allocation of allocated interests of each unit (common elements, camion 
expenses of the association, and votes in the association' for 
condominiums, cooperatives and planned conrnunities are outlined and must 
be included in the declaration. Formulas used to establish or 
reallocate allocations of interest must be included in the declaration. 
The allocation of votes m y  be different depending upon the subject of 
the vote.

In a condominium, the camion elements are not subject to partition, and 
any purported conveyance, encumbrance, judicial sale, or other voluntary 
or involuntary transfer of an undivided interest in the camion elements 
made without the unit to which that interest is allocated is void. In a 
cooperative, any purported conveyance, encumbrance, judicial sale or 
other voluntary or involuntary transfer of an ownership interest in the 
association made without the possessory interest in the unit to which 
that interest is related is void.

Sec. 34.08.160. LIMITED COMMON ELEMENTS. The declaration must specify 
to which unit or units each limited common element is allocated. An 
allocation m y  not be altered without the consent of the affected unit 
owners. Unless the declaration provides otherwise, a limited coinnon 
element m y  be reallocated by an amendment to the declaration, copy to 
the association and proper recordation. A  camion element not previously 
allocated as a limited cannon element must be allocated according to the 
declaration. The allocations must be made by amendments to the 
declaration.

Sec. 34.08.170. PLATS AND PLANS. Plats and plans are a part of the 
declaration and are required for condominiums and planned coimronities, 
but not for cooperative. Items to be included in plats and plans are 
outlined.



Sec. 34.08.180. EXERCISE OF DEVELOPMENT RIGHTS. This section 
generally describes the method by which any development rights m y  be 
exercised. The development process m y  continue only within the 
self-determined constraints originally described by the declarant. 
Amendments with specific information to the declaration are required to 
be prepared, executed and recorded. Plats and plans or new 
certifications must be recorded for condominiums or planned coirmunities.

If the declaration provides that all or a portion of the real estate is 
subject to a right of withdrawal the following limits apply:

if all the real estate is subject to withdrawal, and the 
declaration does not describe separate portions of real estate 
subject to that right, none of the real estate m y  be w i t h d r a w  
after a unit has been conveyed to a purchaser; and

if any portion is subject to withdrawal, it m y  not be withdrawn 
after a unit in that portion has been conveyed to a purchaser.

Sec. 34.08.190. ALTERATIONS OF UNITS. Permissible alterations of the 
interior of a unit and impermissible alterations of the exterior of a 
unit and the ccmnon elements are detailed under this section. These 
rules m y  be varied by the declaration.

Sec. 34.08.200. RELOCATION OF BOUNDARIES BEIVJEEN ADJOINING UNITS. 
Subject to the provisions of the declaration and other provisions of 
law, boundaries between adjoining units m y  be altered by an amendment 
to the declaration upon application to the association by the owners of 
those units. Any reallocation of allocated interests must be specified 
in the application and determined reasonable by the executive board.

Sec. 34.08.210. SUBDIVISION OF UNITS. Unless subdivision of the units 
is expressly permitted by the original declaration, a unit m y  not ]oe 
subdivided, unless the declaration is amended to permit it.

Sec. 34.08.220. EASEMENT FOR ENCROACHMENTS. If the physical 
boundaries of any unit or common element encroach on any other unit or 
camion element, an easement exists. The easement does not effect 
liability that m y  exist.

Sec. 34.08.230. USE FOR SALES PURPOSES. This section prescribes the 
circumstances under which portions of the common interest community - 
either units or common elements - may be used for sales offices, 
management offices, or models. The declarant must describe the right to 
maintain such offices in the declaration. This section is subject to 
the provisions of other state law and to local ordinances.

Sec. 34.08.240. EASEMENT RIGHTS. This section grants to a declarant 
an easement across the common elements which m y  be reasonably necessary 
for the discharging of the declarant's obligations or exercising of 
special rights, and is subject to any restrictions in the declaration. 
This section also grants unit owners in a planned community an easement 
for access, support and enjoyment in the common elements, but these 
rights m y  be limited by the declaration.



Sec. 34.08.250. AMENDMENT OF DECLARATION. This section recognizes 
that the declaration nay be amended by various parties at various times 
iii the life of the project. The basic rule is that the declaration , 
including the plats and plans, nay only be amended by a vote of 67% of 
the unit owners.

The declaration may be amended by a declarant upon exercising any 
development right or by the association in cases of eminent domain, 
reallocations following the termination or expiration of a lease, canmon 
element reallocated as limited common elements, relocation of boundaries 
between adjoining units, or subdivision of units. Unit owners may amend 
a declaration in cases of reallocation of limited canmon elements, 
relocation of boundaries between units, subdivision of units, or 
termination of ccmmon interest caimunity.

A  declarant is not permitted to use any device, such as powers of 
attorney executed by purchasers at closing, to circumvent requirements 
of unanimous consent under subsection (d). Each amendment to the 
declaration must be properly prepared, executed, recorded, certified and 
indexed.

Sec. 34.08.260. TERMINATION OF CCMMON INTEREST COMMUNITY.
As a general rule, 80% of the votes in the association is required for 
termination of a project. The declaration may require a larger 
percentage of the votes and in a nonresidential project a smaller 
percentage is permitted. A  termination agreement is effective only upon 
recordation, and may provide that all of the cormion elements and units 
of the canmon interest community be sold. Until the sale has been 
concluded and the proceeds distributed in accordance with this section, 
the association continues in existence with all powers it had before 
termination.

Calculations and priorities for creditors which might result upon 
termination of a common interest community are outlined. This involves 
competing claims of first mortgage holders on individual units, other 
secured and unsecured creditors of individual unit owners, judgment 
creditors of the association, creditors of the association to whcm a 
security interest in the ccmmon elements has been granted and unsecured 
creditors of the association. Different treatment for these interest is 
provided depending upon the type of ccmmon interest community involved.

Sec. 34.08.270. RIGHTS OF SECURED LENDERS. A  lender's security may be 
dramatically affected by acts of the association. For that reason this 
section permits the declaration to provide that lenders ratify specified 
actions of the association. No requirement for approval may operate to:

1. prohibit control over the general administrative affairs of the 
association;

2. prevent the association or executive board frcm commencing, 
intervening in, or settling any litigation or proceeding; or,

3. prevent any insurance trustee or the association from receiving 
and distributing any insurance proceeds except as provided under
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this chapter.

Sec. 34.08.280. MASTER ASSOCIATIONS. It is cannon in large or 
multiphased condominiums or planned conrnunities for the declarant to 
create a master or umbrella association which provides management 
services or decision-making functions for a series of smaller projects. 
This section details the requirements of a master association.
Generally, the powers c^ a unit owners' association may only be 
exercised by, or delegated to, a master association if the declaration 
for the common interest conmunity permits that result. Provisions on 
notice, voting, quorums, records, meetings and other matters which apply 
to the unit owner's association would apply to a master association.

Sec. 34.08.290. MERGER OR CONSOLIDATION OF CCMMON INTEREST COMMUNITIES. 
There may be circumstances where common interest conrnunities nav wish to 
merge or consolidate their activities by the creation of a single cannon 
interest camrunity; this section provides for that possibility. A  
merger or consolidation agreement must be prepared, executed, recorded 
and certified, and must provide for the reallocations of the allocated 
interests in the new association.

Sec. 34.08.300. ADDITION OF UNSPECIFIED REAL ESTATE. This section was 
designed to allow developers the ability to add after-acquired parcels 
of real estate to planned ccnmunities. This power is available only if 
fclie declarant, makes clear in the original declaration that this 
development right has been reserved. The declarant may impose his/her 
own time limit on the period during which this development right nay be 
exercised. To foreclose the possibility of an increase in the density 
of the project beyond that which was originally contemplated, the number 
of units is limited to the amount specified in the original declaration 
and the amount of real estate added may not exceed 10% of the real 
estate originally subjected to the declaration.

ARTICLE III: MANAGEMENT OF TIE COMMON INTEREST COMMUNITY.

Sec. 34.08.310. ORGANIZATION OF UNIT OWNERS’ ASSOCIATION. A  unit 
owners' association must be organized no later than the date the first 
unit in the canmon interest community is conveyed. The first purchaser 
of a unit is entitled to have in place the legal structure of the unit 
owners' association. The existence of the structure clarifies the 
relationship between the developer and other unit owners and makes it 
easy for the developer to involve unit owners in the governance of the 
common interest community even during a period of declarant control.

Sec. 34.08.320. PCWERS OF UNIT OWNERS' ASSOCIATION. Subject to the 
provisions of the declaration, the powers of the association are 
enumerated under this section, and include, the right to: adopt and 
amend bylaws, rules, regulations, budgets; collect assessments; hire and 
discharge managing agents, employees, agents, contractor; institute, 
defends or intervene in litigation; make contracts and incur 
liabilities; regulate the ccmmon elements; acquire, hold, encumber and 
convey right, title or interest to real estate or personal property; 
grant easements, leases, licenses and concessions through or over the
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cannon elements; and assign its right to future incane. The declaration 
may extend the pavers of the association.

Sec. 34.08.330. EXECUTIVE EQARD MEMBERS AND OFFICERS. Except as 
provided in the declaration, bylaws, or other provisions of this 
chapter, the executive board nay act in all instances on behalf of the 
association and are liable as fiduciaries of the unit cwners with 
respect to their actions or omissions as members of the board. A high 
standard of duty is imposed on the board members because they are vested 
with great pavers over the property interests of unit avners.
The duties and pavers of the board members and officers are listed. 
Highlights include:

adoption of proposed budgets and presentation to the unit owners 
for ratification;

termination of declarant control no later than the earlier of:
60 days after conveyance of 75% of the units,
2 years after all declarants have ceased to offer units for 
sale, or
2 years after any right to add new units was last exercised.

Sec. 34.08.340. TRANSFER OF ASSOCIATION CONTROL. Before, and not more 
than 60 days after the termination of declarant's control, the declarant 
shall relinquish control of the common interest community and the unit 
owners shall accept control. At this time the declarant must deliver to 
the community all property of the unit owners and the common interest 
community held or controlled by the declarant. A  list of items that 
must be transferred is provided. The records must be reviewed by an 
independent certified public accountant. Before the transfer an 
inspection of the common areas and limited common areas must be 
completed by a certified architect or engineer. The transfer of control 
to the association shall be based upon the declarant's obligation to 
complete all repairs and finish all incomplete work within a reasonable 
time after transfer.

Sec. 34.08.350. TRANSFER OF SPECIAL DECLARANT RIGHTS. This section 
deals with the manner in which obligations and liabilities imposed upon 
a declarant by this chapter are transferred tc a tliird party by a 
transfer of the declarant's interest in a ccmmon interest community.
This section strikes a balance between the obvious need to protect the 
interests of unit owners and the equally important need to protect 
innocent successors to the declarant's rights, especially persons such 
as mortgagees. The general scheme of the section is to impose upon a 
declarant continuing obligations and liabilities for promises, acts, or 
amissions undertaken during the period that he/she was in control of the 
canmunity, while relieving a declarant, who transfers all or part of 
his/her special declarant rights in a project, of the responsibilities 
of a successor over whom he/she has no control.

Sec. 34.08.360. TERMINATION OF CONTRACTS AND LEASES OF DECLARANT.
This section deals with a canmon problem in the development of canmon 
interest community projects: the temptation on the part of the
developer, while Li control of the association, to enter into, on behalf
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of the association, long-term contracts and leases with himself/herself 
or with an affiliated entity. Management and employment contracts, 
leases of recreational or parking areas or facilities; other contracts 
or lease between the association and a declarant or an affiliate of a 
declarant; or any contract or lease that is not bona fide or was 
unconscionable to the unit owners at uhe time entered into under the 
existing circumstances may he terminated.

Sec. 34.08.370. BYLAWS. The bylaws of an association must provide: 
for the number of members of the executive board, and titles of the 
officers of the association; for the election of the officers of the 
association; for the qualifications, powers, and duties, terms of office 
and manner of electing and removing executive board member and officers 
and filling vacancies; which, if any, of its powers the executive board 
or officers may delegate; which of its officers nay prepare, execute, 
certify and record amendments to the declaration; for a method cf 
amending the bylaw; and other matters allowable under the declaration.

Sec. 34.08.380. UPKEEP OF COMMON INTEREST COMMUNITY. In the absence 
of any provision in the declaration, maintenance responsibility follows 
ownership or. the unit or rests with the association in the case of 
camion elements. Limited caimon elements are treated as ccmmon 
elements, unless the declaration provides otherwise.

Sec. 34.08.390. MEETINGS. A  meeting of the association must be held 
at least once each year. Other special meetings may be held. Notice of 
meetings must be given to all unit owners •nd must state the items on 
the agenda.

Sec. 34.08.400. QUORUMS. Unless the bylaws provide otherwise, a 
quorum is present throughout a meeting if persons entitled to cast 20% 
of the votes for election of the board are present in person or by proxy 
at the beginning of the meeting. Unless the bylaws specify a larger 
percentage, a quorum is considered present throughout a meeting of the 
board if persons entitled to cast 50% of the votes on the beard are 
present at the beginning of the meeting.

Sec. 34.08.410. VOTING AND PROXIES. Votes allocated to a unit may be 
cast under a proxy duly executed by a unit owner. Other provisions 
regarding proxies are included. Provisions for lessee voting is 
included. Votes allocated to a unit owned by the association may not be 
cast.

Sec. 34.08.420. TOOT AND CONTRACT LIABILITY. This section provides 
that any action in tort or contract arising out of acts or emissions of 
the association shall be brought against the association and not against 
the individual unit owners. The association or any unit owner has a 
right of action against the declarant for any losses suffered as a 
result of an action based upon a tort or breach of contract arising 
during any period of declarant control.

Sec. 34.08.430. CONVEYANCE OR ENCUMBRANCE OF COMMON ELEMENTS. A  
condominium or planned community association may sell or encumber



portions of the ccmmon elements and a cooperative association may sell 
part, or encumber all of the cooperative.

Sec. 34.08.440. INSURANCE. The association shall maintain, to the 
extent reasonably available, property and liability insurance on the 
ccrrmon elements. Association insurance on "stacked" units is required.

Sec. 34.08.450. SURPLUS FUNDS. Unless otherwise provided in the 
declaration, any surplus funds of the association remaining after 
payment of ccmmon expenses and reserves must be paid or credited to the 
unit owners proportionately.

Sec. 34.08.460. ASSESSMENTS FOR CCMMON EXPENSES. Assessments must be 
made at least annually, and based on a budget adopted at least annually 
by the association. Assessment rules are provided. Any ccmmon expense 
caused by the misconduct of any unit owner may be assessed by the 
association against that unit exclusively.

Sec. 34.08.470. LIEN FOR ASSESSMENTS. To ensure pronpt and efficient 
enforcement of the association's lien for unpaid assessments, such liens 
enjoy statutory priority over all other liens and encumbrances except 
those recorded prior to the recordation of the declaration, those 
imposed for real estate taxes or other governmental assessments or 
charges against the unit, and first security interests recorded before 
the date the assessment became delinquent. As to first security 
interest the association's lien does have priority for 6 months' 
assessments based on the periodic budget. A significant departure from 
existing practice, the 6 months' priority for the assessment lien 
strikes an equitable balance between the need to enforce collection of 
unpaid assessments and the obvious necessity for protecting the security 
interests of lenders. If the lender wishes, an escrow for assessments 
con be required. Other foreclosure provisions are included.

Sec. 34.08.480. OTHER LIENS. Provisions are included for other liens 
with special procedures and requirements ..or condominiums, planned 
communities and cooperatives.

Sec. 34.08.490. ASSOCIATION RECORDS. The association shall keep 
sufficiently detailed financial records and these must be available for 
reasonable examination. Association records in the possession of 
managers, agents, accountants, or any other person under contract with 
the association, must: be returned to the association within 5 days of 
the termination of such contract.

Sec. 34.08.500. ASSOCIATION AS TRUSTEE. This section outlines the 
relationship between third persons dealing with the association.

ARTICLE IV: PROTECTION OF PURCHASERS

Sec. 34.08.510. APPLICABILITY. This section permits waiver or 
modification of Article IV protections in canmon interest conrnunities 
where all units are restricted to nonresidential use. Public offering 
statements and resale certificates are not required on:

gratuitous disposition of a unit;
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disposition pursuant to court order; 

disposition by a government or governmental agency; 

disposition by foreclosure; 

disposition to a dealer;

disposition that may be canceled at any time and for any reason by 
the purchaser without penalty; or,

disposition of a unit in a planned caimunitv if the deciiration 
limits the maximum annual assessment of any unit to $300 and if the 
declarant has a good faith belief that the stated maximum will be 
sufficient to pay the expenses of the association.

Sec. 34.08.520 LIABILITY FOR PUBLIC OFFERING STATEMENT REQUIREMENTS. 
This section permits declarant to transfer responsibility for 
preparation of a public offering statement to successor declarants or 
dealers, provided the declarant furnishes the information needed by the 
successor or dealer to complete the statement. The person who prepares 
the public offering statement is liable for his/her own 
misrepresentations and material emissions. A  person who delivers a 
public offering statement prepared by others j.o responsible for any such 
deficiencies only to the extent he knows or reasonably should have known 
of than.

Sec. 34.08.530. PUBLIC OFFERING STATEMENTS GENERALLY. This section 
protects the purchaser by giving him/her an opportunity to understand 
the nature of the unit which is being purchased. A  lengthy list of 
information must be provided to each purchaser before a contract is 
signed.

Sec. 34.08.540. CCMMON INTEREST COMMUNITIES SUBJECT TO DEVELOPMENT 
RIGHTS. This section requires disclosure in the public offering 
statement of the manner in which the declarant's exercise of development 
rights may affect purchasers who acquire units before those rights have 
been full exercised. The purpose is to put the purchaser on notice.

Sec. 34.08.550. TIME SHARES. This section requires additional
disclosure in the public offering statement for ownership or occupancy 
of any units in time shares.

Sec. 34.08.560. COMMON INTEREST COMMUNITIES CONTAINING CONVERSION
PROPERTY. In the case of cannon interest community containing 
conversion property, the disclosure of additional information relating 
to the condition of this property is required in the pu'lic offering 
statement. This is because of the difficulty inherent in a single 
purchaser attempting to determine the condition of what is likely to be 
older property being renovated for the purpose of common interest 
corrmunity sales.

Sec. 34.08.570. CCMMON INTEREST COMMUNITY SECURITIES. The purpose of
this section is to permit the declarant to file or deliver, in lieu of a
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public offering statement specifically prepared to comply with the 
provision of this chapter, the prospectus filed with and distributed 
pursuant to the regulation of the U. S. Securities and Exchange 
Commission. A  security interest in a ccmmon interest community is not
subject to the registration requirements of AS 45.55.

Sec. 34.08.580. PURCHASER'S RIGHT TO CANCEL. This section provides a 
"cooling off" period for purchasers. Purchasers must be given a public 
offering statement and all amendments prior to the time that the unit is
conveyed. If there is a contract for the sale of the unit, these
documents must be provided not later than the date of the contract. Any 
amendments to the public offering statement prepared between the date of 
any contract and the date of conveyance must be provided to the 
purchaser. Unless the purchaser is given the public offering statement 
more than 15 days before execution of a contract, the purchaser may 
cancel the contract within 15 days after first receiving it.

Sec. 34.08.590. RESALE OF UNITS. In the case of resale of a unit by a
private unit owner who is not a declarant or a person in the business of
selling real estate, a public offering statement need not be provided.
However, before the execution of any contract of sale, a copy of the 
declaration, bylaws, and rules and regulation of the association and a 
variety of fiscal, insurance and other information concerning the comron 
interest ccmmunity and the unit must be provided.

Sec. 34.08.600. ESCROW OF DEPOSITS. This section applies to the sale
by persons required to furnish public offering statements of residential 
units and of nonresidential units unless waived. It does not apply to 
resales of units between private parties.

Sec. 34.08.610. RELEASE OF LIENS. In the case of a sale of a unit
where a delivery of a public offering statement is required, a seller,
before conveying a unit, shall record of furnish to the purchaser 
releases of all liens. Exceptions are provided for real estate that a 
declarant has a right to withdraw frcm the ccmmon interest ccirmunity.

Sec. 34.08.620. CONVERSION PROPERTY. This section is an attempt to
strike a fair balance between the competing interests of rental tenants 
and prospective owners. When a declarant decides to convert a property 
to common interest ownership, 180 days notice of the conversion with a 
public offering statement must be given to the residential tenants and 
subtenants. If the conversion property consists of a mobile heme park 
notice of the conversion and delivery of the public offering statement 
must be provided no later than one year before the tenant and any 
subtenant in possession is required to vacate. If the building or 
mobile heme park will be converted to residential use, the tenants must 
also be given a opportunity to purchase their units. The declarant is 
not required to offer residential tenants the right to purchase 
ccnmercial units or to offer to sell to the tenants if the dimensions of 
their previous apartment have been substantially altered.

Sec. 34.08.630. EXPRESS WARRANTIES OF QUALITY. Expectations of the 
purchaser created by the particular conduct (facts, premises, rights, 
models, descriptions, etc.) of the declarant in connection with the 
inducement of the sale create express warranties of quality. This is
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based on the principle that once it is established that the declarant 
has acted to create particular expectations in the purchaser, warranty 
should be found unless it is clear that, prior to the time of final 
agreement, the declarant has negated the conduct which created the 
expectation. Statement of mere opinion or carmendation of the real 
estate or its value does not create a warranty.

Sec. 34.08.640. IMPLIED WARRANTIES OF QUALITY. The principal warranty 
imposed under this section is that of suitability of both the unit and 
canmon elements for ordinary uses of real estate of similar type, and of 
quality of construction. Both of these warranties are imposed only 
against declarants and dealers and not against unit owners selling their 
units to others.

Sec. 34.08.650. EXCLUSION OR MODIFICATION OF IMPLIED WARRANTIES OF
QUALITY. Under this section implied warranties of quality may be 
disclaimed, hcw'ver, the disclaimer to each defect or failure must be in 
a signed in' ^nt. This is designed to insure that the declarant 
sufficient! „iis each defect or failure to the purchaser's attention 
and that t'i jurchaser lias the opportunity to consider the effect of the 
particular defect or failure upon the bargain.

Sec. 34.08.660. STATUTE OF LIMITATIONS FOR WARRANTIES. Unless
otherwise agreed to in a separate instrument executed by the purchaser,
breach of any warranty obligations must be brought within 6 years after 
the cause of action arises.

Sec. 34.08.670. EFFECT OF VIOLATIONS ON RIGHTS OF ACTION. This
section provides a general cause of action or claim for relief for 
failure to comply with this chapter by either a declarant or any other 
person subject to the chapter's provisions.

Sec. 34.08.680. LABELING OF PROMOTIONAL MATERIAL. This section
requires the labeling of improvements depicted on promotional material 
to assure that purchasers are not deceived about improvements the 
declarant intends to make.

Sec. 34.08.690. DECLARANT1S OBLIGATION TO COMPLETE AND RESTORE.
Except for improvements labeled "NEED NC/T BE BUILT", the declarant must 
complete all improvements depicted on plans, representations, and 
promotional materials. The declarant is also liable for praipt repair 
and restoration of the canmon interest community following the exercise 
of any rights reserved or created to exercise a development right, alter 
units, relocate boundaries, subdivide, use units or common elements for 
sales purposes or exercise of easement rights.

Sec. 34.08.700. SUBSTANTIAL COMPLETION OF UNITS. The purpose of this
section is to assure that the declarant is not able to obtain use of the 
purchaser's money until the purchaser is able to get a ccmpJeted unit.

ARTICLE V. GENERAL PROVISIONS.

Sec. 34.08.710. VARIATION BY AGREEMENT. This chapter is generally 
designed to provide great flaxibility in the creation of ccmmon interest
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Sec. 34.08.820. ADJUSTMENT OF DOLLAR AMOUNTS. Calculation are
outlined for adjustment of dollar amounts discussed in other sections.

Sec. 34.08.830. TRANSFER OF A  UNIT IN A  COOPERATIVE. If a unit in a
cooperative is transferred by the unit owner the interest in the unit 
that is transferred is the right to possession of the unit under a 
proprietary lease coupled with the allocated interest of the unit. The 
association's interest in the unit is not affected, by the transfer.

Sec. 34.08.990. DEFINITIONS.

Sections 2 and 3 make necessary revisions to other sections of Title 34.

NOTE: Under the proposed conmittee substitute, the Horizontal Property
Regimes Act is not repealed. Tliis is due to the fact that condominiums 
now in existence were formed under the old act and will continue to be 
regulated in part under that law. Unless exisiting declarations are 
amended to provide regulation under the Ccmmon Interest Ownership Act, 
only future occurrences or actions after the effective date of this 
chapter are governed by this new chapter.

Section 5 makes this act effect January 1, 1986,
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A R T I C L E  I, A P P L I C A B I L I T Y .
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this Act. T h e  p r o v i s i o n s  of  A S  1 0 . 1 5  a n d  A S  3 4 .07 do n o t  a p p l y  to 

c o m m o n  i n t e r e s t  c o m m u n i t i e s  c r e a t e d  a f t e r  t he e f f e c t i v e  d a t e  of  t his 

A c t .

Sec. 3 4 . 0 8 . 0 2 0 .  A P P L I C A B I L I T Y  T O  S M A L L  C O O P E R A T I V E S .  If a 

c o o p e r a t i v e  c o n t a i n s  o n l y  u n i t s  r e s t r i c t e d  to n o n r e s i d e n t i a l  u s e  or 

c o n t a i n s  n o  m o r e  t h a n  12 u n i t s  a nd is n o t  s u b j e c t  to a n y  d e v e l o p m e n t  

r i g h t s ,  or  if it is t h e n  s u b j e c t  to f i n a n c i n g  f r o m  the A l a s k a  H o u s i n g  

F i n a n c e  C o r p o r a t i o n  it is s u b j e c t  o n l y  to A S  3 4 . 0 8 . 8 5 0  a n d  3 4 . 0 8 . 8 6 0  

u n l e s s  the d e c l a r a t i o n  p r o v i d e s  tha t  t h e  e n t i r e  c h a p t e r  is a p p l i c a b l e .

Sec. 3 4 . 0 8 . 0 3 0 .  A P P L I C A B I L I T Y  T O  S M A L L  A N D  L I M I T E D  E X P E N S E  

L I A B I L I T Y  P L A N N E D  C O M M U N I T I E S .  If a p l a n n e d  c o m m u n i t y  c o n t a i n s  no 

m o r e  t h a n  12 u n i t s  a nd is n o t  s u b j e c t  to a ny d e v e l o p m e n t  r i g h t s  o r  if 

it is t h e n  s u b j e c t  to f i n a n c i n g  f r o m  t h e  A l a s k a  H o u s i n g  F i n a n c e  C o r p o­

r a t i o n  or p r o v i d e s ,  in its d e c l a r a t i o n ,  t hat the a n n u a l  a v e r a g e  c o m m o n
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a

1 e x p e n s e  l i a b i l i t y  of all u n i t s  r e s t r i c t e d  to r e s i d e n t i a l  p u r p o s e s ,

2 e x c l u s i v e  of o p t i o n a l  u s e r  f e e s  a n d  a n y  i n s u r a n c e  p r e m i u m s  p a i d  b y  tb^

3 a s s o c i a t i o n ,  m a y  not e x c e e d  $100, as a d j u s t e d  u n d e r  A S  3 4 . 0 8 . 8 2 0 ,  the

4 p l a n n e d  c o m m u n i t y  is s u b j e c t  o n l y  to AS 3 4 . 0 8 . 7 1 0 ,  3 4 . 0 8 . 7 3 0 ,  a nd

5 3 4 . 0 8 . 7 4 0 ,  u n l e s s  the d e c l a r a t i o n  p r o v i d e s  t h a t  th e  e n t i r e  c h a p t e r  is

6 a p p l i c a b l e .

7 Sec. 3 4 . 0 8 . 0 4 0 .  A P P L I C A B I L I T Y  T O  P R E E X I S T I N G  C O M M O N  I N T E R E S T

8 C O M M U N I T I E S .  E x c e p t  as p r o v i d e d  in A S  3 4 . 0 8 . 0 5 0 ,  the p r o v i s i o n s  of

9 AS  3 4 . 0 8 . 1 1 0 ,  3 4 . 0 8 . 1 2 0 ,  3 4 . 0 8 . 2 9 0 ,  3 4 . 0 8 . 3 2 0 ( 1 )  - (6 ) a n d  (11) -

10 (16), 3 4 . 0 8 . 4 2 0 ,  3 4 . 0 8 . 4 7 0 ,  3 4 . 0 8 . 4 9 0 ,  3 4 . 0 8 . 5 9 0 ,  3 4 . 0 8 . 6 7 0 ,  3 4 . 08.-

11 720, 3 4 . 0 8 . 7 3 0 ,  3 4 . 0 8 . 7 4 0 ,  a n d  3 4 . 0 8 . 9 9 0 ,  to t he e x t e n t  n e c e s s a r y  in

12 c o n s t r u i n g  any of t h o s e  s e c t i o n s ,  a p p l y  to a ll c o m m o n  i n t e r e s t  c o mmu-

13 n i t i e s  c r e a t e d  i n  the s t a t e  b e f o r e  t he e f f e c t i v e  d a t e  of thi s  Ac t

14 e x c e p t  tha t  the s e c t i o n s  a p p l y  o n l y  w i t h  r e s p e c t  to e v e n t s  a n d  circuin-

15 s t a n c e s  o c c u r r i n g  a f t e r  t he e f f e c t i v e  d a t e  of t his A c t  a n d  do n ot

16 i n v a l i d a t e  e x i s t i n g  p r o v i s i o n s  of the d e c l a r a t i o n ,  b y l a w s ,  ox- p l a t s  or

17 p l a n s  of  t he c o m m o n  i n t e r e s t  c o m m u n i t i e s .

18 Sec. 3 4 . 0 8 . 0 5 0 .  A P P L I C A B I L I T Y  T O  S M A L L  P R E E X I S T I N G  C O O P E R A T I V E S

19 A N D  P L A N N E D  C O M M U N I T I E S .  If a c o o p e r a t i v e  or  p l a n n e d  c o m m u n i t y  cre-

20 a t e d  w i t h i n  the s t a t e  b e f o r e  the e f f e c t i v e  d a t e  o f  t h i s  A c t  c o n t a i n s

21 no m o r e  t h a n  12 u n i t s  a n d  is n ot s u b j e c t  to a n y  d e v e l o p m e n t  r i g h t s ,  it

22 is s u b j e c t  o n l y  to A S  3 4 . 0 8 . 7 2 0 ,  3 4 . 0 8 . 7 3 0 ,  a nd 3 4 . 0 8 . 7 4 0 ,  u n l e s s  the

23 d e c l a r a t i o n  is a m e n d e d  in  c o n f o r m i t y  w i t h  l aw a n d  w i t h  th e  p r o c e d u r e s

24 a nd r e q u i r e m e n t s  of t h e  d e c l a r a t i o n  to t ake a d v a n t a g e  of  t he pro-

25 v i s i o n s  o f  AS  3 4 . 0 8 . 0 6 0 ,  in  w h i c h  c a s e  a l l  the s e c t i o n s  e n u m e r a t e d  in

26 AS 3 4 . 0 8 . 0 4 0  a p p l y  to the c o o p e r a t i v e  o r  p l a n n e d  c o m m u n i t y .

27 Sec. 3 4 . 0 8 . 0 6 0 .  A M E N D M E N T S  T O  G O V E R N I N G  I N S T R U M E N T S .  (a) In

28 a m e n d m e n t s  to t h e  d e c l a r a t i o n ,  b y l a w s ,  o r  p l a t s  a n d  p ’ ns of a c o m m o n

29 i n t e r e s t  c o m m u n i t y  c r e a t e d  b e f o r e  t he e f f e c t i v e  d a t e  of  t h i s  Act:



1 (1 ) if the r e s u l t  a c c o m p l i s h e d  by  the a m e n d m e n t  w a s  p e r -

2 m i t t e d  by  l a w  p r i o r  to t h i s  c h a p t e r ,  the a m e n d m e n t  m a y  b e  m a d e  e i t h e r

3 in  a c c o r d a n c e  w i t h  t he f o r m e r  law, in w h i c h  ' a s a  that lav? a p p l i e s  to

4 tha t  a m e n d m e n t ,  o r  it m a y  be m a d e  u n d e T this c h a p t e r ;  a n d

5 (2 ) if the r e s u l t  a c c o m p l i s h e d  by the a m e n d m e n t  is p e r m i t -

6 ted by thi s  c h a p t e r  a n d  w as not p e r m i t t e d  by l a w  b e f o r e  the e f f e c t i v e

7 d a t e  of thi s  Act ,  the a m e n d m e n t  m a y  be m a d e  u n d e r  t h i s  c h a p t e r .

0 (b) A n  a m e n d m e n t  to t he d e c l a r a t i o n ,  o y l a w s ,  or p l a t s  a n d  p l a n s

9 a u t h o r i z e d  by t h i s  chaptei- m u s t  be  a d o p t e d  i n  c o n f o r m i t y  w i t h  l aw a nd

10 w i u h  the p r o c e d u r e s  ar.d r e q u i r e m e n t s  s p e c i f i e d  b y  t h e  d e c l a r a t i o n ,

11 b y l a w s ,  or  p l a t s  and p l a n s .  If a n  a m e n d m e n t  g r a n t s  a p e r s o n  a ny

12 right, p o w e r ,  o r  p r i v i l e g e  p e r m i t t e d  by this c h a p t e r ,  e a c h  c o r r e l a t i v e

13 o b l i g a t i o n ,  l i a b i l i t y ,  a n d  r e s t r i c t i o n  in t his c h a p t e r  a l s o  a p p l i e s  to

14 the p e r s o n .

1.5 Sec. 3 4 . 0 8 . 0 7 0 .  A P P L I C A B I L I T Y  TO  N O N R E S I D E N T I A L  P L A N N E D  C O M M U N I -

16 TIES. (a) T h i s  c h a p t e r  d o e s  n ut a p p l y  to a p l a n n e d  c o m m u n i t y  in

17 w i c h  e a c h  uni t  is r e s t r i c t e d  e x c l u s i v e l y  to n a n r e s i d e n t i a l  u s e  u n l e s s

18 t he d e c l a r a t i o n  p r o v i d e s  tha t  the c h a p t e r  d o e s  a p p l y  to the p l a n n e d

19 c o m m u n i t y .

20 (b) T h i s  c h a p t e r  a p p l i e s  to a p l a n n e d  c o m m u n i t y  c o n t a i n i n g  s o m e

21 u n i t s  that are r e s t r i c t e d  e x c l u s i v e l y  to n o n r e s i d e n t i a l  u s e  an d  o t h e r

22 u n i t s  that are n ot r e s t r i c t e d  e x c l u s i v e l y  to n o n r e s i d e n t i a l  u s e  only

23 if the d e c l a r a t i o n  p r o v i d e s  t h a t  the c h a p t e r  a p p l i e s  to the p l a n n e d

24 c o m m u n i t y  or  th e  rea l  e s t a t e  c o m p r i s i n g  the u n i t s  that m a y  be u s e d  for

25 r e s i d e n t i a l  p u r p o s e s  w o u l d  b e  a p l a n n e d  c o m m u n i t y  in  the a b s e n c e  of

26 th e  u n i t s  that n a y  n o t  be u s e d  f o r  r e s i d e n t i a l  p u r p o s e s .

27 Sec. 3 4 . 0 8 . 0 8 0 .  A P P L I C A B I L I T Y  T O  O U T - O F - S T A T E  C O M M O N  I N T E R E S T

28 C O M M U N I T I E S .  T h i s  c h a p t e r  d oes n ot a p p l y  to a c o m m o n  i n t e r e s t  commu-

29 n i t y  or u n i t  l o c a t e d  o u t s i d e  the s t ate, but Ao 3 4 . 0 8 . 5 2 0  - 3 4 . 0 8 . 5 8 0
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a p p l y  to a c o n t r a c t  f or t he d i s p o s i t i o n  of a c o m m o n  i n t e r e s t  c o m m u n i t y  

or u n i t  tha t  is s i g n e d  in  the s t a t e  b y  a  p a r t y  u n l e s s  the d i s p o s i t i o n  

is e x e m p t  u n d e r  AS  3 4 . 0 8 . 5 1 0 ( b ) .

A R T I C L E  2. C R E A T I O N ,  A L T E R A T I O N ,  A N D  T E R M I N A T I O N  OF  

C O M M O N  I N T E R E S T  C O M M U N I T I E S .

Sec. 3 4 . 0 8 . 0 9 0 .  C R E A T I O N  O F  C O M M O N  I N T E R E S T  C O M M U N I T I E S .  (a) A  

c o m m o n  i n t e r e s t  c o m m u n i t y  m a y  be c r e a t e d  u n d e r  t h i s  c h a p t e r  o n l y  by 

r e c o r d i n g  a d e c l a r a t i o n  e x e c u t e d  in  the s a m e  m a n n e r  as a d e e d  and, i n  

a c o o p e r a t i v e ,  by c o n v e y i n g  the r e a l  e s t a t e  s u b j e c t  to the d e c l a r a t i o n  

to the a s s o c i a t i o n .  T h e  d e c l a r a t i o n  m u s t  b e  r e c o r d e d  in  each, r e c o r d­

ing d i s t r i c t  in w h i c h  a p o r t i o n  of  the c o m m o n  i n t e r e s t  c o m m u n i t y  is 

l o c a t e d  a n d  m u s t  be i n d e x e d  in  the g r a n t e e ' s  i n d e x  in the n a m e  of the 

c o m m o n  i n t e r e s t  c o m m u n i t y  a n d  the a s s o c i a t i o n  a nd in the g r a n t o r ' s  

in dex in  the n a m e  of e a c h  p e r s o n  e x e c u t i n g  t h e  d e c l a r a t i o n .

(b) In a c o n d o m i n i u m ,  a d e c l a r a t i o n  o r  an a m e n d m e n t  to a d e c l a­

r a t i o n  tha t  adds a u n i t  m a y  n ot be  r e c o r d e d  u n l e s s  the s t r u c t u r a l  

c o m p o n e n t s  an d  m e c h a n i c a l  s y s t e m s  of  e a c h  b u i l d i n g  c o n t a i n i n g  or 

c o m p r i s i n g  a u n i t  of the c o n d o m i n i u m  is c o m p l e t e d  s u b s t a n t i a l l y  in 

a c c o r d a n c e  w i t h  the p l a n s ,  as e v i d e n c e d  v y a c e r t i f i c a t e  of c o m p l e t i o n  

e x e c u t e d  by an i n d e p e n d e n t  r e g i s t e r e d  e n g i n e e r ,  s u r v e y o r ,  or  a r c h i t e c t  

r e c o r d e d  w i t h  t he d e c l a r a t i o n  o r  a m e n d m e n t  to the d e c l a r a t i o n .

Sec. 3 4 . 0 8 . 1 0 0 .  U N I T  B O U N D A R I E S .  E x c e p t  as p r o v i d e d  by  the 

d e c l a r a t i o n

(1 ) if w a l l s ,  floors, or  c e i l i n g s  are d e s i g n a t e d  as b o u n d­

ar i e s  of a u n it, the lath, f u r ring, w a l l b o a r d ,  p l a s t e r b o a r d ,  p l a s t e r ,  

p a n e l i n g ,  tiles, w a l l p a p e r ,  p a i n t ,  f i n i s h e d  f l o o r i n g ,  a n d  o t h e r  m a t e ­

ria l s  c o n s t i t u t i n g  a p a r t  of the f i n i s h e d  s u r f a c e s  of t h e  w a l l s ,  

f l o o r s ,  or  c e i l i n g  a re a p a r t  of the u n it, a n d  all o t h e r  p o r t i o n s  of 

the w a l l s ,  f l o ors, o r  c e i l i n g s  are a p a r t  of the c o m m o n  e l e m e n t s ;



* k

1 (2 ) if a chute, flue, duct, w i r e ,  c o n d u i t ,  b e a r i n g  wall,

2 b e a r i n g  c o l umn, o r  other- f i x t u r e  lies p a r t i a l l y  w i t h i n  a n d  p a r t i a l l y

3 o u t s i d e  the d e s i g n a t e d  b o u n d a r i e s  of a u n it, the p o r t i o n  s e r v i n g  o nly

4 t h e  u n i t  is a l i m i t e d  c o m m o n  e l e m e n t  a l l o c a t e d  s o l e l y  to t h e  u n i t ,  and

5 a n y  p o r t i o n  s e r v i n g  m o r e  t h a n  o n e  u n i t  o r  a p o r t i o n  of t he c o m m o n

6 e l e m e n t s  is a p a r t  of th e  c o m m o n  e l e m e n t s ;

7 (3) s u b j e c t  to (2) of t h i s  s e c t i o n ,  s p a c e s ,  i n t e r i o r  p a r t i -

8 tions, a n d  o t h e r  f i x t u r e s  and i m p r o v e m e n t s  w i t h i n  the b o u n d a r i e s  of a

9 u n i t  a re a p a r t  of th e  unit;

10 (4 ) a ny s h u t t e r s ,  a w n i n g s ,  w i n d o w  boxes, d o o r s t e p s ,  stoops,

11 p o r c h e s ,  d e c k s ,  b a l c o n i e s ,  p a t i o s ,  a n d  e a c h  e x t e r i o r  d o o r  a n d  w i n d o w

12 or  o t h e r  f i x t u r e  d e s i g n e d  to s e r v e  a s i n g l e  u n i t  that is l o c a t e d

13 o u t s i d e  the b o u n d a r i e s  of the u n i t ,  are l i m i t e d  c o m m o n  e l e m e n t s  allo-

14 c a t e d  e x c l u s i v e l y  to the unit.

15 Sec. 3 4 . 0 8 . 1 1 0 .  C O N S T R U C T I O N  A N D  V A L I D I T Y  OF  D E C L A R A T I O N  A N D

16 B Y L A W S .  (a) E a c h  p r o v i s i o n  of the d e c l a r a t i o n  a nd b y l a w s  is s e ver-

17 able.

18 (b) T h e  rul e  a g a i n s t  p e r p e t u i t i e s  d o e s  n o t  d e f e a t  any p r o v i s i o n

19 of  the d e c l a r a t i o n ,  b y l a w s ,  rules, or r e g u l a t i o n s  a d o p t e d  u n d e r  AS  34.

20 0 8 . 3 2 0 ( a ) ( 1 ) .

21 (c) I n  a c o n f l i c t  b e t w e e n  the p r o v i s i o n s  of the d e c l a r a t i o n  and

22 the b y l a w s ,  the d e c l a r a t i o n  p r e v a i l s  u n l e s s  the d e c l a r a t i o n  is incon-

23 s i s t e n t  w i t h  this c h a p t e r .

24 (d) T i t l e  to a u nit a n d  c o m m o n  e l e m e n t s  is n o t  r e n d e r e d  un-

25 m a r k e t a b l e  or  o t h e r w i s e  a f f e c t e d  by r e a s o n  of a n  i n s u b s t a n t i a l  f a i l u r e

26 of  the d e c l a r a t i o n  to c o m p l y  w i t h  this c h a p t e r .  W h e t h e r  a s u b s t a n t i a l

27 f a i l u r e  i m p a i r s  m a r k e t a b i l i t y  is not a f f e c t e d  b y  this c h a pter.

28 Sec. 3 4 . 0 8 . 1 2 0 ,  D E S C R I P T I O N  OF  U N I T S .  A d e s c r i p t i o n  o f  a uni t

29 tha t  set s  out the n a m e  of  th e  c o m m o n  i n t e r e s t  c o m m u n i t y  t h e  r e c o r d i n g



1 d a t a  f o r  the d e c l a r a t i o n ,  the r e c o r d i n g  d i s t r i c t  in w h i c h  the. c o m m o n

2 i n t e r e s t  c o m m u n i t y  is l o c a t e d ,  a n d  th e  i d e n t i f y i n g  n u m b e r  of the unit,

3 is a l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  of the u n i t  and all r i g h t s ,  obli-

4 g a t i o n s ,  a n d  i n t e r e s t s  a p p u r t e n a n t  to the u n i t  that w e r e  c r e a t e d  by

5 t he d e c l a r a t i o n  o r  b y laws.

6 Sec. 3 4 . 0 8 . 1 3 0 .  C O N T E N T S  OF  D E C L A R A T I O N .  (a) T h e  d e c l a r a t i o n

7 m u s t  c o n t a i n :

8 (1 ) the n a m e s  of t he c o m m o n  i n t e r e s t  c o m m u n i t y  a n d  t he

9 a s s o c i a t i o n  a n d  a s t a t e m e n t  t hat t he c o m m o n  i n t e r e s t  c o m m u n i t y  is

10 e i t h e r  a c o n d o m i n i u m ,  c o o p e r a t i v e ,  o r  p l a n n e d  c o m m u n i t y ;

11 (2 ) the n a m e  of  e a c h  r e c o r d i n g  d i s t r i c t  i n  w h i c h  a p a r t  of

12 t he c o m m o n  i n t e r e s t  c o m m u n i t y  is s i t u a t e d ;

13 (3 ) a l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  of  t he real e s t a t e

14 i n c l u d e d  in th e  c o m m o n  i n t e r e s t  c o m m u n i t y ;

15 (4 ) a s t a t e m e n t  of the m a x i m u m  n u m b e r  of u n i t s  that the

16 d e c l a r a n t  r e s e r v e s  the r i ght to create;

17 (5) in  a c o n d o m i n i u m  or  p l a n n e d  c o m m u n i t y ,  a d e s c r i p t i o n  of

18 the b o u n d a r i e s  of e a c h  uni t  c r e a t e d  by the d e c l a r a t i o n ,  i n c l u d i n g  th e

19 i d e n t i f y i n g  n u m b e r  of  the u n i t ,  or in a c o o p e r a t i v e ,  a d e s c r i p t i o n ,

20 w h i c h  m a y  be by p l a t s  o r  p l a n s ,  of e a c h  u n i t  c r e a t e d  by t he d e c l a r a -

21 tion, i n c l u d i n g  the i d e n t i f y i n g  n u m b e r  of  the u n it, its s i z e  o r  n u m b e r

22 of rooms, a nd its l o c a t i o n  w i t h i n  a b u i l d i n g  if it is w i t h i n  a b u i l d -

23 i n g  c o n t a i n i n g  m o r e  t h a n  o ne u n it;

24 (6 ) a d e s c r i p t i o n  of any l i m i t e d  c o m m o n  e l e m e n t s ,  o t h e r

25 t h a n  t h o s e  s p e c i f i e d  in  A S  3 4 . 0 8 . 1 0 0 ( 2 )  a nd (4) o r  3 4 . 0 8 . 1 7 0 ( b ) (10)

26 and, in a p l a n n e d  c o m m u n i t y ,  a ny real e s t a t e  that is or  m u s t  b e c o m e

27 c o m m o n  e l e m e n t s ;

28 (7) a d e s c r i p t i o n  of a n y  real e s t a t e ,  e x c e p t  real e s t a t e

29 s u b j e c t  to d e v e l o p m e n t  r i g h t s ,  tha t  m ay be a l l o c a t e d  s u b s e q u e n t l y  as



ft .»

1 l i m i t e d  c o m m o n  e l e m e n t s ,  o t h e r  t h a n  l i m i t e d  c o m m o n  e l e m e n t s  s p e c i f i e d

2 m  AS  3 4 . 0 8 . 1 0 0 ( 2 )  a n d  (4), t o g e t h e r  w i t h  a s t a t e m e n t  t h a t  t he d e s i g -

3 n a t e d  r e a l  e s t a t e  m a y  be a l l o c a t e d ;

4 (8 ) a d e s c r i p t i o n  of  a n y  d e v e l o p m e n t  r i g h t s  o r  o t h e r  spe-

5 c i a l  d e c l a r a n t  r i g h t s  r e s e r v e d  b y  the d e c l a r a n t ,  t o g e t h e r  w i t h  a

6 l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  of the r e a l  e s t a t e  to w h i c h  e a c h  of the

7 r i g h t s  a p p l i e s ,  a n d  a tim e  limit w i t h i n  w h i c h  e a c h  of t he r i g h t s  m u s t

8 be e x e r c i s e d ;

9 (9) if a d e v e l o p m e n t  r i g h t  m a y  be  e x e r c i s e d  w i t h  r e s p e c t  to

10 d i f f e r e n t  p a r c e l s  of r e a l  e s t a t e  at d i f f e r e n t  times, a s t a t e m e n t  to

11 t hat e f f e c t  t o g e t h e r  w i t h

12 (A) e i t h e r  a s t a t e m e n t  f i x i n g  the b o u n d a r i e s  of t he

13 p o r t i o n s  a n d  r e g u l a t i n g  the o r d e r  in w h i c h  the p o r t i o n s  m a y  be

1 4  s u b j e c t e d  t o  t h e  e x e r c i s e  o f  e a c h  d e v e l o p m e n t  r i g h t  o r  a  s t a t e -

15 m e n t  that a s s u r a n c e s  a re not m a d e  w i t h  r e g a r d  to m a t t e r s  u n d e r

16 this p a r a g r a p h ;  a n d

1 7  ( B )  a  s t a t e m e n t  a s  t o  w h e t h e r ,  i f  a  d e v e l o p m e n t  r i g h t

18 is e x e r c i s e d  in a p o r t i o n  of  the r e a l  e s t a t e  s u b j e c t  to the

19 d e v e l o p m e n t  right, the d e v e l o p m e n t  r i g h t  m u s t  be e x e r c i s e d  in  a ll

20 o r  in a n y  o t h e r  p o r t i o n  of t he r e m a i n d e r  of that r e a l  e s t a t e ;

21 ( 10 ) a ny o t h e r  c o n d i t i o n  o r  l i m i t a t i o n  u n d e r  w h i c h  he

22 r i g h t s  d e s c r i b e d  in  (8 ) of thi s  s u b s e c t i o n  m a y  be e x e r c i s e d  o r  w i l l

23 lapse;

24 (1 1 ) an  a l l o c a t i o n  to e a c h  u n i t  of the a l l o c a t e d  i n t e r e s t s

25 in  the m a n n e r  d e s c r i b e d  in A S  3 4 . 0 8 . 1 5 0 ;

26 (1 2 ) a n y  r e s t r i c t i o n s

27 (A) o n  use, o c c u p a n c y ,  a n d  a l i e n a t i o n  of t he u n i t s ;

28 a n d

29 (B) o n  t he a m o u n t  f o r  w h i c h  a u n i t  m a y  be  s o l d  o r  on



1 t h e  a m o u n t  tha t  m a y  b e  r e c e i v e d  by  a u n i t  o w n e r  on  sale, c o n dem-

2 n a t i o n ,  o r  c a s u a l t y  loss to t he u n i t  or to  the c o m m o n  i n t e r e s t

3 c o m m u n i t y ,  or  o n  t e r m i n a t i o n  o f  the c o m m o n  i n t e r e s t  c o m m u n i t y ;

4 (13) t he r e c o r d i n g  d a t a  f or r e c o r d e d  e a s e m e n t s  a n d  l i c e n s e s

5 a p p u r t e n a n t  to o r  i n c l u d e d  i n  the c o m m o n  i n t e r e s t  c o m m u n i t y  or to

6 w h i c h  a ny p o r t i o n  of  t he c o m m o n  i n t e r e s t  c o m m u n i t y  is o r  m a y  b e c o m e

7 s u b j e c t  by  v i r t u e  of a r e s e r v a t i o n  in  the d e c l a r a t i o n ;  a n d

8 (14) e a c h  m a t t e r  r e q u i r e d  by A S  3 4 . 0 8 . 1 4 0 ,  3 4 . 0 8 . 1 5 0 ,  34.-

9 0 8 . 1 6 0 ,  3 4 . 0 8 . 1 7 0 ,  3 4 . 0 8 . 2 3 0 ,  3 4 . 0 8 . 2 4 0  a nd 3 4 . 0 8 . 3 3 0 ( d ) .

10 (b) A  d e c l a r a t i o n  m a y  c o n t a i n  o t h e r  m a t t e r s  t h e  d e c l a r a n t  con-

11 s i d e r s  a p p r o p r i a t e .

12 Sec. 3 4 . 0 8 . 1 4 0 .  L E A S E H O L D  C O M M O N  I N T E R E S T  C O M M U N I T I E S .  (a) If

13 the e x p i r a t i o n  o r  t e r m i n a t i o n  of a l e a s e  or a m e m o r a n d u m  of t h e  l e a s e

14 w i l l  t e r m i n a t e  t he c o m m o n  i n t e r e s t  c o m m u n i t y  o r  r e d u c e  its size, the

15 l e ase or  a m e m o r a n d u m  of t he l e ase m u s t  be r e c o r d e d .  I n  a c o n d o m i n i u m

16 or  p l a n n e d  c o m m u n i t y ,  the l e s s o r  of e a c h  l e a s e  d e s c r i b e d  i n  this

17 s u b s e c t i o n  s h a l l  s i g n  the d e c l a r a t i o n .  T h e  d e c l a r a t i o n  m u s t  state:

18 (1 ) t he r e c o r d i n g  d a t a  f or the l e a s e  o r  a s u m m a r y  of the

19 c o m p l e t e  lease;

20 (2 ) the d a t e  on  w h i c h  the l e a s e  is s c h e d u l e d  to e x pire;

21 (3 ) a l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  of the r e a l  e s t a t e

22 s u b j e c t  to the lease;

23 (4 ) a n y  r i g h t  of the u n i t  o w n e r s  to r e d e e m  t he r e v e r s i o n

24 and t he m a n n e r  in  w h i c h  the r i g h t s  m a y  be  e x e r c i s e d ,  o r  a s t a t e m e n t

25 that t he u n i t  o w n e r s  do  not h a v e  a r i g h t  to r e d e e m  t he r e v e r s i o n ;

26 (5 ) any r i g h t  of the u n i t  o w n e r s  to r e m o v e  a n y  i m p r o v e m e n t s

27 w i t h i n  a r e a s o n a b l e  tim e  a f t e r  the e x p i r a t i o n  or t e r m i n a t i o n  of the

28 lease, o r  a s t a t e m e n t  that the u n i t  o w n e r s  do  n o t  h a v e  t he r i g h t  to

29 r e m o v e  i m p r o v e m e n t s  a f t e r  the e x p i r a t i o n  or t e r m i n a t i o n  of the lease;
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(6 ) an y  r i g h t  o f  the u n i t  o w n e r s  to r e n e w  t he l e a s e  a n d  the 

c o n d i t i o n s  of the r e n e w a l ,  or  a s t a t e m e n t  t h a t  t h e  u n i t  o w n e r s  do not 

h a v e  t he r i g h t  to r e n e w  the lease.

(b) A f t e r  the d e c l a r a t i o n  f o r  a l e a s e h o l d  c o n d o m i n i u m  or  l e a s e­

h o l d  p l a n n e d  c o m m u n i t y  is r e c o r d e d ,  n e i t h e r  th e  l e s s o r  n o r  t h e  s u c c e s­

sor  in  i n t e r e s t  of th e  l e s s o r  may' t e r m i n a t e  th e  l e a s e h o l d  i n t e r e s t  of 

a u n i t  o w n e r  w h o  m a k e s  t i m e l y  p ent o f  a u n i t  o w n e r ' s  s h a r e  of the 

r e n t  a n d  o t h e r w i s e  c o m p l i e s  w i t h  t he c o v e n a n t s  that, if v i o l a t e d ,  

w o u l d  e n t i t l e  the l e s s o r  to terminate, t he lease. T h e  l e a s e h o l d  i n t e r­

est of a u n i t  o w n e r  i n  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y  is n ot a f­

f e c t e d  by the f a i l u r e  of a n y  o t h e r  p e r s o n  to p a y  ren t  or  f u l f i l l  a 

c o v e n a n t .

(c) T h e  a c q u i s i t i o n  o f  the l e a s e h o l d  i n t e r e s t  of a u n i t  o w n e r  by 

the o w n e r  of t he r e v e r s i o n  o r  r e m a i n d e r  d o e s  n ot m e r g e  the l e a s e h o l d  

a n d  f ee s i m p l e  i n t e r e s t s  u n l e s s  t he l e a s e h o l d  i n t e r e s t s  of  all u n i t  

o w n e r s  s u b j e c t  to that r e v e r s i o n  o r  r e m a i n d e r  a re a c q u i r e d .

(d) If t he e x p i r a t i o n  or t e r m i n a t i o n  o f  a l e a s e  d e c r e a s e s  the 

n u m b e r  of  u n i t s  in a c o m m o n  i n t e r e s t  c o m m u n i t y ,  t h e  a l l o c a t e d  i n t e r­

est s  m u s t  be r e a l l o c a t e d  u n d e r  AS  3 4 . 0 8 . 7 4 0 ( a )  as if the u n i t s  ha d  

b e e n  t a k e n  by e m i n e n t  d o m a i n .  T h e  r e a l l o c a t i o n  m u s t  be  c o n f i r m e d  by 

an  a m e n d m e n t  to the d e c l a r a t i o n  p r e p a r e d ,  e x e c u t e d ,  a n d  r e c o r d e d  by 

the a s s o c i a t i o n  of u n i t  o w ners.

Sec. 3 4 . 0 8 . 1 5 0 .  A L L O C A T I O N  O F  A L L O C A T E D  I N T E R E S T S .  (a) The 

d e c l a r a t i o n  m u s t  a l l o c a t e

(I) to e a c h  u n i t  in  a c o n d o m i n i u m ,  a f r a c t i o n  or p e r c e n t a g e  

of u n d i v i d e d  i n t e r e s t s  in  t he c o m m o n  e l e m e n t s  a n d  i n  the c o m m o n  e x ­

p e n s e s  of  t he a s s o c i a t i o n  a n d  a p o r t i o n  of the v o t e s  in  the a s s o c i a­

tion;

and



1 (2 ) to e a c h  u n i t  in  a c o o p e r a t i v e ,  an o w n e r s h i p  i n t e r e s t  in

2 t he a s s o c i a t i o n ,  a f r a c t i o n  o r  p e r c e n t a g e  of the c o m m o n  e x p e n s e s  of

3 the a s s o c i a t i o n  a n d  a p o r t i o n  of  t h e  v o t e s  in th e  a s s o c i a t i o n ;  a n d

4 (3) to e a c h  u n i t  in a p l a n n e d  c o m m u n i t y ,  a f r a c t i o n  o r

5 p e r c e n t a g e  of t he c o m m o n  e x p e n s e s  o f  the a s s o c i a t i o n  and a p o r t i o n  of

6 t h e  v o t e s  i n  t he a s s o c i a t i o n .

7 (b) T h e  d e c l a r a t i o n  m u s t  s t a t e  the f o r m u l a s  u s e d  to e s t a b l i s h

8 a l l o c a t i o n s  of  i n t e r e s t s .  T h e  a l l o c a t i o n s  m a y  not d i s c r i m i n a t e  in

9 f a v o r  of  u n i t s  o w n e d  by  the d e c l a r a n t  or a n  a f f i l i a t e  of the d e c l a -

10 r a n t .

11 (c) If a u n i t  m a y  b e  a d d e d  to or w i t h d r a w n  f r o m  the c o m m o n

12 i n t e r e s t  c o m m u n i t y ,  the d e c l a r a t i o n  m u s t  s t a t e  the f o r m u l a s  to be  u s e d

13 to r e a l l o c a t e  the a l l o c a t e d  i n t e r e s t s  a m o n g  the u n i t s  i n c l u d e d  in the

14 c o m m o n  i n t e r e s t  c o m m u n i t y  a f t e r  the a d d i t i o n  or  w i t h d r a w a l .

15 (d) T h e  d e c l a r a t i o n  m a y  p r o v i d e :  (1) that d i f f e r e n t  a l l o c a -

16 t i o n s  o f  v o t e s  s h a l l  be m a d e  to the u n i t s  o n  p a r t i c u l a r  m a t t e r s  speci-

17 f i e d  in th e  d e c l a r a t i o n ;  (2) f o r  c u m u l a t i v e  v o t i n g  o n l y  fo r  t he p u r -

18 p o s e  of e l e c t i n g  m e m b e r s  of the e x e c u t i v e  board; a n d  (3) f o r  c l ass

19 v o t i n g  o n  s p e c i f i e d  i s s u e s  a f f e c t i n g  the c l a s s  if n e c e s s a r y  to p r o t e c t

20 v a l i d  i n t e r e s t s  of t he class. A d e c l a r a n t  m a y  n o t  u t i l i z e  c u m u l a t i v e

21 o r  c l a s s  v o t i n g  f o r  the p u r p o s e  of e v a d i n g  any l i m i t a t i o n  i m p o s e d  on

22 d e c l a r a n t s  by this c h a p t e r  n o r  m a y  u n i t s  c o n s t i t u t e  a c l a s s  b e c a u s e

23 t h e y  a re o w n e d  by  a d e c l a r a n t .

24 (e) E x c e p t  f o r  m i n o r  v a r i a t i o n s  due to r o u n d i n g ,  the s u m  of the

25 c o m m o n  e x p e n s e  l i a b i l i t i e s  and, in a c o n d o m i n i u m ,  the s u m  of t he

26 u n d i v i d e d  i n t e r e s t s  in the c o m m o n  e l e m e n t s  a l l o c a t e d  at a n y  t i m e  to

27 a l l  t he u n i t s  m u s t  e a c h  e q u a l  o n e  if s t a t e d  as a f r a c t i o n  c r  100
28 p e r c e n t  if s t a t e d  as a p e r c e n t a g e .  In t he e v e n t  of d i s c r e p a n c y  be-

29 t w e e n  a n  a l l o c a t e d  i n t e r e s t  a n d  the r e s u l t  d e r i v e d  f r o m  a p p l i c a t i o n  of

- 10-
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1 the p e r t i n e n t  f o r m u l a ,  t he a l l o c a t e d  i n t e r e s t  p r e v a i l s .

2 (f) I n  a c o n d o m i n i u m ,  the c o m m o n  e l e m e n t s  a r e  n ot s u b j e c t  to

3 p a r t i t i o n ,  a n d  a n y  p u r p o r t e d  c o n v e y a n c e ,  e n c u m b r a n c e ,  j u d i c i a l  sale,

4 o r  o t h e r  v o l u n t a r y  or  i n v o l u n t a r y  t r a n s f e r  of a n  u n d i v i d e d  i n t e r e s t  in

5 the c o m m o n  e l e m e n t s  m a d e  w i t h o u t  the u n i t  to w h i c h  t h a t  i n t e r e s t  is

6 a l l o c a t e d  is v o id.

7 (g) I n  a c o o p e r a t i v e ,  any p u r p o r t e d  c o n v e y a n c e ,  e n c u m b r a n c e ,

8 j u d i c i a l  sale, or  o t h e r  v o l u n t a r y  or i n v o l u n t a r y  t r a n s f e r  of  a n  owne r -

9 s h i p  i n t e r e s t  i n  the a s s o c i a t i o n  m a d e  w i t h o u t  t he p o s s e s s o r y  i n t e r e s t

10 in the u n i t  to w h i c h  that i n t e r e s t  is r e l a t e d  is v o id.

11 Sec. 34 ''8.160. L I M I T E D  C O M M O N  E L E M E N T S .  (a) E x c e p t  f o r  the

12 l i m i t e d  c o m m o n  e l e m e n t s  d e s c r i b e d  in AS  3 4 . 0 8 . 1 0 0 ( 2 )  a n d  (4), the

13 d e c l a r a t i o n  m u s t  s p e c i f y  to w h i c h  u n i t  o r  u n i t s  e a c h  l i m i t e d  c c m m o n

14 e l e m e n t  is a l l o c a t e d .  A n  a l l o c a t i o n  m a y  not be  a l t e r e d  w i t h o u t  the

15 c o n s e n t  o f  the u n i t  o w n e r s  w h o s e  u n i t s  a re a f f e c t e d .

16 (b) E x c e p t  as the d e c l a r a t i o n  o t h e r w i s e  p r o v i d e s ,  a l i m i t e d

17 c o m m o n  e l e m e n t  m a y  be r e a l l o c a t e d  by an a m e n d m e n t  to t h e  d e c l a r a t i o n

18 e x e c u t e d  by  the u n i t  o w n e r s  b e t w e e n  or a m o n g  w h o s e  u n i t s  t he r e a l l o c a -

19 t i o n  is m a d e .  T h e  p e r s o n s  e x e c u t i n g  t he a m e n d m e n t  s h a l l  p r o v i d e  a

20 cop y  of t he a m e n d m e n t  to t he a s s o c i a t i o n ,  w h i c h  s h a l l  r e c o r d  it. T he

21 a m e n d m e n t  m u s t  be r e c o r d e d  in the n a m e s  of t h e  p a r t i e s  a n d  t h e  c o m m o n

22 i n t e r e s t  c o m m u n i t y .

23 (c) A  c o m m o n  e l e m e n t  not p r e v i o u s l y  a l l o c a t e d  as a l i m i t e d

24 c o m m o n  e l e m e n t  m a y  be a l l o c a t e d  as a l i m i t e d  c o m m o n  e l e m e n t  o n l y  u n d e r

25 p r o v i s i o n s  in  the d e c l a r a t i o n  a d o p t e d  u n d e r  A S  3 4 . 0 8 . 1 3 0 ( a ) ( 7 ) .  T he

26 a l l o c a t i o n  m u s t  b e  m a d e  by a n  a m e n d m e n t  to t he d e c l a r a t i o n .

27 Sec. 3 4 . 0 8 . 1 7 0 .  P L A T S  A N D  PLAN S .  (a) P l a t s  a n d  p l a n s  are a

28 p a r t  of  t h e  d e c l a r a t i o n  a n d  are r e q u i r e d  f o r  a ll c o m m o n  i n t e r e s t

29 c o m m u n i t i e s  e x c e p t  c o o p e r a t i v e s .  S e p a r a t e  p l a t s  a n d  p l a n s  a re not
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1 r e q u i r e d  by  this c h a p t e r  if the i n f o r m a t i o n  r e q u i r e d  by t h i s  s e c t i o n

2 is c o n t a i n e d  in  e i t h e r  a p l a t  o r  p l an. E a c h  p l a t  a n d  p l a n  m u s t  be

3 c l e a r  an d  l e g i b l e  a n d  c o n t a i n  a c e r t i f i c a t i o n  t hat t he p l a t  o r  p l a n

4 c o n t a i n s  the i n f o r m a t i o n  r e q u i r e d  by  this secti o n .

5 (b) E a c h  p l a t  m u s t  show.

6 (1 ) t h e  n a m e  a n d  a s u r v e y  o r  g e n e r a l  s c h e m a t i c  m a p  of t he

7 e n t i r e  c o m m o n  i n t e r e s t  c o m m u n i t y ;

8 (2 ) t h e  l o c a t i o n  a n d  d i m e n s i o n s  of t he r e a l  e s t a t e  not

9 s u b j e c t  to d e v e l o p m e n t  r i g h t s  or s u b j e c t  o n l y  to the d e v e l o p m e n t  r i g h t

10 to w i t h d r a w ,  an d  the l o c a t i o n  a n d  d i m e n s i o n s  of e a c h  e x i s t i n g  i m p r o v e -

11 m e n t  w i t h i n  the rea l  e s t a t e ;

12 (3) a l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  of t he r e a l  e s t a t e

13 s u b j e c t  to d e v e l o p m e n t  r i g h t s ,  l a b e l e d  to i d e n t i f y  t h e  r i g h t s  a p p l i c a -

14 ble to e a c h  p a r c e l ;

15 (4) the e x t e n t  o f  e a c h  e n c r o a c h m e n t  by o r  u p o n  a p o r t i o n  of

16 the c o m m o n  i n t e r e s t  c o m m u n i t y ;

17 (5 ) to the e x t e n t  f e a s i b l e ,  a l e g a l l y  s u f f i c i e n t  d e s c r i p -

18 tio n  of e a c h  e a s e m e n t  s e r v i n g  o r  b u r d e n i n g  a p o r t i o n  of  t he c o m m o n

19 i n t e r e s t  c o m m u n i t y ;

20 (6 ) the l o c a t i o n  a n d  d i m e n s i o n s  of a ny v e r t i c a l  u n i t  b o u n d -

21 a r i e s  not s h o w n  or p r o j e c t e d  on  p l a n s  r e c o r d e d  u n d e r  (d) o f  thi s

22 s e c t i o n  a n d  the i d e n t i f y i n g  n u m b e r  of the unit;

23 (7 ) the l o c a t i o n  w i t h  r e f e r e n c e  to an e s t a b l i s h e d  d a t u m  of

24 any h o r i z o n t a l  u n i t  b o u n d a r i e s  n o t  s h o w n  or  p r o j e c t e d  o n  p l a n s  re-

25 c o r d e d  u n d e r  (d) of this s e c t i o n  a n d  t he i d e n t i f y i n g  n u m b e r  of the

26 u n i t ;

27 (8 ) a l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  of a ny r e a l  e s t a t e  in

28 w h i c h  the uni t  o w n e r s  w i l l  o w n  o n l y  an  e s t a t e  for y e a r s ,  l a b e l e d  as

29 " l e a s e h o l d  rea l  e s t a t e " ;



* I

1 (9) t h e  d i s t a n c e  b e t w e e n  n o n c o n t i g u o u s  p a r c e l s  o f  r e a l

2 e s t a t e  c o m p r i s i n g  the c o m m o n  i n t e r e s t  c o m m u n i t y ;

3 (10) the l o c a t i o n  a n d  d i m e n s i o n s  of l i m i t e d  c o m m o n  e l e m e n t s ,

4 i n c l u d i n g  p o r c h e s ,  d e c k s ,  b a l c o n i e s  a nd p a t i o s ,  o t h e r  t h a n  p a r k i n g

5 s p a c e s  and t h e  o t h e r  l i m i t e d  c o m m o n  e l e m e n t s  d e s c r i b e d  in AS  3 4 . 0 8 . -

6 100(2) and (4);

7 (11) in  t he c a s e  of rea l  e s t a t e  n ot s u b j e c t  to  d e v e l o p m e n t

8 r i g h t s ,  all o t h e r  m a t t e r s  c u s t o m a r i l y  s h o w n  o n  l a n d  s u r v e y s .

9 (c) A p l a t  m a y  a l s o  s h o w  the i n t e n d e d  l o c a t i o n  a nd d i m e n s i o n s  of

10 a c o n t e m p l a t e d  i m p r o v e m e n t  to be c o n s t r u c t e d  w i t h i n  t he c o m m o n  i n t e r -

11 e s t  c o m m u n i t y .  A  cc i t e m p l a t e d  i m p r o v e m e n t  s h o w n  m u s t  be l a b e l e d

12 e i t h e r  " M U S T  B E  B U I L T "  o r  " N E E D  N O T  BE B U I L T " .

13 (d ) To  the e x t e n t  n ot s h o w n  o r  p r o j e c t e d  on the p l a t s ,  p l a n s  of

14 the u n i t s  m u s t  s h o w  o r  p r o j e c t :

15 (1) the l o c a t i o n  a n d  d i m e n s i o n s  of t h e  v e r t i c a l  b o u n d a r i e s

16 of e a c h  unit, a n d  the i d e n t i f y i n g  n u m b e r  of the unit;

17 (2) a ny h o r i z o n t a l  u n i t  b o u n d a r i e s ,  w i t h  r e f e r e n c e  to an

18 e s t a b l i s h e d  d a t u m ,  a nd t h e  i d e n t i f y i n g  n u m b e r  of the unit; a n d

19 (3) e a c h  u n i t  in w h i c h  th e  d e c l a r a n t  has r e s e r v e d  t h e  r i g h t

20 to c r e a t e  a d d i t i o n a l  u n i t s  or  c o m m o n  e l e m e n t s ,  i d e n t i f i e d  a p p r o p r i -

21 ately.

22 (e) U n l e s s  t he d e c l a r a t i o n  p r o v i d e s  o t h e r w i s e ,  t h e  h o r i z o n t a l

23 b o u n d a r i e s  of part of  a u n i t  l o c a t e d  o u t s i d e  a b u i l d i n g  h a v e  t he s a m e

24 e l e v a t i o n  as th e  h o r i z o n t a l  b o u n d a r i e s  of  the i n s i d e  p a r t  a nd n e e d  not

25 be  d e p i c t e d  o n  the p l a t s  a nd plans.

26 (f) U p o n  the e x e r c i s e  of  a ny d e v e l o p m e n t  r i g h t ,  the d e c l a r a n t

27 s h a l l  e i t h e r  r e c o r d  n e w  p l a t s  a n d  p l a n s  n e c e s s a r y  to c o n f o r m  to  the

28 r e q u i r e m e n t s  of  (a), (b), a n d  (d) of t h i s  s e c t i o n ,  o r  r e c o r d  n e w

29 c e r t i f i c a t i o n s  of p l a t s  a n d  p l a n s  p r e v i o u s l y  r e c o r d e d  if t h e  p l a t s  a nd



1 p l a n s  o t h e r w i s e  c o n f o r m  to t he r e q u i r e m e n t s  of (a), (b), a n d  (d) of

2 this s e c t i o n .

3 (g) A n y  c e r t i f i c a t i o n  o f  a p l a t  or  p l a n  r e q u i r e d  by t h i s  s e c t i o n

4 or A S  3 4 . 0 8 . 0 9 0 ( b )  m u s t  be m a d e  b y  an  i n d e p e n d e n t  r e g i s t e r e d  s u r v e y o r ,

5 a r c h i t e c t ,  o r  e n g i n e e r .

6 Sec. 3 4 . 0 8 . 1 8 0 .  E X E R C I S E  OF  D E V E L O P M E N T  R I G H T S .  (a) To  ex.er-

7 cis e  a d e v e l o p m e n t  r i g h t  r e s e r v e d  u n d e r  AS 3 4 . 0 8 . 1 3 0 ( a ) ( 8 ) ,  a d e c l a -

8 rant s h a l l  p r e p a r e ,  e x e c u t e ,  a n d  r e c o r d  a n  a m e n d m e n t  to t h e  d e c l a r a -

9 t i o n  and, i n  a c o n d o m i n i u m  or p l a n n e d  c o m m u n i t y ,  c o m p l y  w i t h  AS 34.-

10 0 8 . 1 7 0 .  T h e  d e c l a r a n t  is t h e  u n i t  o v m e r  of t he u n i t s  c r e a t e d  u n d e r

11 the a m e n d m e n t .  T h e  a m e n d m e n t  to the d e c l a r a t i o n  m u s t  a s s i g n  a n  i d e n -

12 t i f y i n g  n u m b e r  to e a c h  n e w  u n i t  c r e a t e d ,  and, e x c e p t  in  the c a s e  of

13 s u b d i v i s i o n  or  c o n v e r s i o n  of  u n i t s  d e s c r i b e d  in (b) of  t h i s  s e c t i o n ,

14 r e a l l o c a t e  the a l l o c a t e d  i n t e r e s t s  a m o n g  a ll units. T h e  a m e n d m e n t

15 m u s t  d e s c r i b e  a ny c o m m o n  e l e m e n t s  and a ny l i m i t e d  c o m m o n  e l e m e n t s

16 c r e a t e d  u n d e r  t h e  a m e n d m e n t  and, in t he cas e  of  l i m i t e d  c o m m o n  ele-

17 m e n t s ,  d e s i g n a t e  the. u n i t  to w h i c h  e a c h  is a l l o c a t e d  to the e x t e n t

18 r e q u i r e d  by AS 3 4 . 0 8 . 1 6 0 .

19 (b) A  d e v e l o p m e n t  r i g h t  m a y  be r e s e r v e d  w i t h i n  any r e a l  e s t a t e

20 a d d e d  to the c o m m o n  i n t e r e s t  c o m m u n i t y  if th e  a m e n d m e n t  a d d i n g  t h e

21 rea l  e s t a t e  i n c l u d e s  the m a t t e r s  r e q u i r e d  by A S  3 4 . 0 8 . 1 3 0  or  3 4 . 0 8 . -

22  140, and, i n  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,  if the p l a t s  a n d

23 p l a n s  i n c l u d e  the m a t t e r s  r e q u i r e d  by A S  3 4 . 0 8 . 1 7 0 .  T h i s  p r o v i s i o n

24 d o e s  n o t  e x t e n d  t he t i m e  l i m i t  on the e x e r c i s e  of d e v e l o p m e n t  r i g h t s

25 i m p o s e d  by the d e c l a r a t i o n  u n d e r  AS 3 4 . 0 8 . 1 3 0 ( a ) ( 8 ) .

26 (c) W h e n e v e r  a d e c l a r a n t  e x e r c i s e s  a d e v e l o p m e n t  r i g h t  to s u bdi-

27 v i d e  o r  c o n v e r t  a u n i t  p r e v i o u s l y  c r e a t e d  i nto a d d i t i o n a l  u n i t s ,

28 c o m m o n  e l e m e n t s ,  o r  both:

29 (1 ) if the d e c l a r a n t  c o n v e r t s  th e  u n i t  e n t i r e l y  to c o m m o n
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e l e m e n t s ,  the a m e n d m e n t  to the d e c l a r a t i o n  m u s t  r e a l l o c a t e  all the 

a l l o c a t e d  i n t e r e s t s  of t h e  u n i r  a m o n g  the o t h e r  u n i t s  as if that u n i t  

h a d  b e e n  t a k e n  by e m i n e n t  d o m a i n ;  a n d

(2 ) if the d e c l a r a n t  s u b d i v i d e s  the u n i t  i n t o  t w o  or  m o r e

u n i t s ,  w h e t h e r  o r  not a ny p a r t  o f  the u n i t  is c o n v e r t e d  i n t o  c o m m o n

e l e m e n t s ,  the a m e n d m e n t  to the d e c l a r a t i o n  m u s t  r e a l l o c a t e  a ll the 

a l l o c a t e d  i n t e r e s t s  of  t h e  u n i t  a m o n g  the u n i t s  c r e a t e d  by t h e  s u b d i­

v i s i o n  i n  a ny r e a s o n a b l e  m a n n e r  p r e s c r i b e d  by t he d e c l a r a n t .

(d) If t he d e c l a r a t i o n  u n d e r  A S  3 4 . 0 8 . 1 3 0 ( a ) ( 8 )  p r o v i d e s  that 

a ll or  a p o r t i o n  of the r eal e s t a t e  is s u b j e c t  to a r i g h t  of  w i t h d r a w­

al :

(1 ) if all of  th e  r e a l  e s t a t e  is s u b j e c t  to w i t h d r a w a l  a nd 

t h e  d e c l a r a t i o n  d o e s  n o t  d e s c r i b e  s e p a r a t e  p o r t i o n s  of r e a l  e s t a t e  

s u b j e c t  to the right, n o n e  of t h e  r e a l  e s t a t e  m a y  be w i t h d r a w n  a f t e r  a 

un i t  h as b e e n  c o n v e y e d  to a p u r c h a s e r ;  and

(2 ) if a p o r t i o n  is s u b j e c t  to w i t h d r a w a l ,  it m a y  n o t  be

w i t h d r a w n  a f t e r  a u n i t  in the p o r t i o n  h as b e e n  c o n v e y e d  to a p u r ­

chaser.

Sec. 3 4 . 0 8 . 1 9 0 .  A L T E R A T I O N S  O F  U N I T S .  S u b j e c t  to the p r o v i s i o n s  

of the d e c l a r a t i o n  a n d  o t h e r  p r o v i s i o n s  of law, a u n i t  o w n e r  (1 ) m a y  

m a k e  an  i m p r o v e m e n t  or a l t e r a t i o n  to the u n i t  t hat d o e s  not i m p a i r  the 

s t r u c t u r a l  i n t e g r i t y  or  m e c h a n i c a l  s y s t e m s  or l e s s e n  t h e  s u p p o r t  of a 

p o r t i o n  of t he c o m m o n  i n t e r e s t  c o m m u n i t y ;  (2 ) m a y  n ot c h a n g e  the 

a p p e a r a n c e  of t he c o m m o n  e l e m e n t s  o r  the e x t e r i o r  a p p e a r a n c e  of a u nit 

or any p o r t i o n  of  the c o m m o n  i n t e r e s t  c o m m u n i t y  w i t h o u t  p e r m i s s i o n  of 

t h e  a s s o c i a t i o n ;  (3) a f t e r  a c q u i r i n g  an a d j o i n i n g  u n i t  o r  an

a d j o i n i n g  p a r t  of a n  a d j o i n i n g  unit, m a y  r e m o v e  or  a l t e r  an

i n t e r v e n i n g  p a r t i t i o n  or  c r e a t e  a p e r t u r e s  in  the p a r t i t i o n  e v e n  if the

p a r t i t i o n  in w h o l e  or  in  p a r t  is a c o m m o n  e l e m e n t ,  if t he r e m o v a l  or



1 a l t e r a t i o n  d o e s  n ot i m p a i r  t he s t r u c t u r a l  i n t e g r i t y  or  m e c h a n i c a l

2 s y s t e m s  o r  l e s s e n  t h e  s u p p o r t  of  a p o r t i o n  of the c o m m o n  i n t e r e s t

3 c o m m u n i t y  a n d  is c o m p l e t e d  a c c o r d i n g  to a p p l i c a b l e  c o des an d  in  a

4 w o r k m a n l i k e  m a n n e r .  R e m o v a l  of p a r t i t i o n s  o r  c r e a t i o n  of a p e r t u r e s

5 u n d e r  t his p a r a g r a p h  is n o t  a n  a l t e r a t i o n  of b o u n d a r i e s .

6 Sec. 3 4 . 0 8 . 2 0 0 .  R E L O C A T I O N  O F  B O U N D A R I E S  B E T W E E N  A D J O I N I N G

7 U N I T S .  (a) S u b j e c t  to t he p r o v i s i o n s  o f  t he d e c l a r a t i o n  an d  o t h e r

8 p r o v i s i o n s  of law, th e  b o u n d a r i e s  b e t w e e n  a d j o i n i n g  u n i t s  m a y  be

9 r e l o c a t e d  b y  a n  a m e n d m e n t  to t h e  d e c l a r a t i o n  u p o n  a p p l i c a t i o n  to the

10 a s s o c i a t i o n  by the o w n e r s  of t h e  unit s .  If  the o w n e r s  of t he ad-

11 j o i n i n g  u n i t s  l a v e  s p e c i f i e d  a r e a l l o c a t i o n  b e t w e e n  t h e i r  u n i t s  of

12 t h e i r  a l l o c a t e d  i n t e r e s t s ,  the a p p l i c a t i o n  m u s t  s t a t e  t he p r o p o s e d

13 r e a l l o c a t i o n s .  U n l e s s  t he e x e c u t i v e  b o a r d  d e t e r m i n e s  w i t h i n  30 d a y s

14 that th e  r e a l l o c a t i o n s  are u n r e a s o n a b l e ,  t h e  a s s o c i a t i o n  s h a l l  p r e p a r e

15 an  a m e n d m e n t  t h a t  i d e n t i f i e s  the u n i t s  i n v o l v e d  a n d  s t a t e s  the r e a l l o -

16 c a t i o n s .  T he a m e n d m e n t  m u s t  be e x e c u t e d  by t h o s e  u n i t  o w n e r s ,  c o n t a i n

17 w o r d s  of c o n v e y a n c e  b e t w e e n  them, and, o n  r e c o r d i n g ,  b e  i n d e x e d  in  the

18 n a m e  of the g r a n t o r ,  the g r a n t e e ,  a n d  t he a s s o c i a t i o n .

19 (b) T he a s s o c i a t i o n

20 (1 ) in a c o n d o m i n i u m  or  p l a n n e d  c o m m u n i t y  s h a l l  p r e p a r e  a nd

21 r e c o r d  p l a t s  o r  p l a n s  n e c e s s a r y  to s h o w  t he a l t e r e d  b o u n d a r i e s  b e t w e e n

22 a d j o i n i n g  u n i t s ,  a n d  t h e i r  d i m e n s i o n s  a n d  i d e n t i f y i n g  n u m b e r s ;  a nd

23 (2) in a cooper a t i ve  shall p r e p a r e  and record amendments to

24 the d e c l a r a t i o n ,  i n c l u d i n g  any p l a n s ,  n e c e s s a r y  to s h o w  o r  d e s c r i b e

25 the a l t e r e d  b o u n d a r i e s  b e t w e e n  a d j o i n i n g  u n i t s ,  a n d  t h e i r  d i m e n s i o n s

26 a n d  i d e n t i f y i n g  n u m b e r s .

27 Sec. 3 4 . 0 8 . 2 1 0 .  S U B D I V I S I O N  O F  U N I T S .  (a) If t he d e c l a r a t i o n

28 e x p r e s s l y  p e r m i t s  it, a u n i t  m a y  be s u b d i v i d e d  i n t o  t w o  or  m o r e  unit s .

29 U p o n  a p p l i c a t i o n  of a u n i t  o w n e r  to s u b d i v i d e  a u n i t ,  t he a s s o c i a t i o n
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1 shall, s u b j e c t  to the p r o v i s i o n s  of  t h e  d e c l a r a t i o n  a n d  o t h e r  pro -

2 v i s i o n s  of law, p r e p a r e ,  e x e c u t e ,  a nd r e c o r d  a n  a m e n d m e n t  to t he

3 d e c l a r a t i o n ,  i n c l u d i n g  in a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y  the p l a t s

4  a n d  p l a n s ,  s u b d i v i d i n g  the unit.

5 (b) T h e  a m e n d m e n t  to the d e c l a r a t i o n  m u s t  b e  e x e c u t e d  by  the

6 o w n e r  of the u n i t  to be  s u b d i v i d e d ,  a s s i g n  a n  i d e n t i f y i n g  n u m b e r  to

7 e a c h  u n i t  c r e a t e d ,  a n d  r e a l l o c a t e  the a l l o c a t e d  i n t e r e s t s  f o r m e r l y

8 a l l o c a t e d  to the s u b d i v i d e d  u n i t  to t h e  n e w  u n i t s  in a n y  r e a s o n a b l e

9 m a n n e r  p r e s c r i b e d  by the o w n e r  of  the s u b d i v i d e d  unit.

10 Sec. 3 4 . 0 8 . 2 2 0 .  E A S E M E N T  F O R  E N C R O A C H M E N T S .  If a u n i t  o r  c o m m o n

11 e l e m e n t  e n c r o a c h e s  on  a n o t h e r  u n i t  or  c o m m o n  e l e m e n t ,  a v a l i d  e a s e m e n t

12 for the e n c r o a c h m e n t  e x i s t s .  T h e  e a s e m e n t  d o e s  n o t  r e l i e v e  a u n i t

13 o w n e r  of  l i a b i l i t y  in  cas e  of w i l f u l  m i s c o n d u c t  n o r  r e l i e v e  a d e c l a r -

14 ant o r  an y  o t h e r  p e r s o n  of l i a b i l i t y  f or f a i l u r e  to a d h e r e  to a n y

15 p l a t s  a n d  p l a n s  or, i n  a c o o p e r a t i v e ,  to a n y  r e p r e s e n t a t i o n  i n  the

16 p u b l i c  o f f e r i n g  s t a t e m e n t .

17 Sec. 3 4 . 0 8 . 2 3 0 .  U S E  F O R  S A L E S  P U R P O S E S .  (a) A  d e c l a r a n t  m a y

18 m a i n t a i n  s a l e s  o f f i c e s ,  m a n a g e m e n t  o f f i c e s ,  a n d  m o d e l s  i n  u n i t s  or o n

19 c o m m o n  e l e m e n t s  in t he c o m m o n  i n t e r e s t  c o m m u n i t y  o n l y  if the d e c l a r a -

20 t i o n  p e r m i t s  it a n d  s p e c i f i e s  the r i g h t s  of a d e c l a r a n t  w i t h  r e g a r d  to

21 t h e i r  n u m b e r ,  size, l o c a t i o n ,  a n d  r e l o c a t i o n .  In  a c o o p e r a t i v e  or

22 c o n d o m i n i u m ,  a s a l e s  o f f i c e ,  m a n a g e m e n t  o f f i c e ,  o r  m o d e l  n o t  d e s i g -

23 n a t e d  a u n i t  by t he d e c l a r a t i o n  is a c o m m o n  e l e m e n t .  A  d e c l a r a n t  w h o

24  c e a s e s  to be a u n i t  o w n e r  c e a s e s  to h a v e  a n y  r i g h t s  u n d e r  this s e c t i o n

25 u n l e s s  the uni t  is r e m o v e d  p r o m p t l y  f r o m  t he coramrn i n t e r e s t  c o m m u n i t y

26 u n d e r  a r i g h t  to r e m o v e  r e s e r v e d  i n  t h e  d e c l a r a t i o n .  A  d e c l a r a n t  m a y

27 m a i n t a i n  s i g n s  on the c o m m o n  e l e m e n t s  a d v e r t i s i n g  the c o m m o n  i n t e r e s t

28 c o m m u n i t y  s u b j e c t  to a n y  l i m i t a t i o n s  in t h e  d e c l a r a t i o n .

29 (b) R i g h t s  g r a n t e d  u n d e r  t h i s  s e c t i o n  are s u b j e c t  to s t a t e  l aw
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a n d  to m u n i c i p a l  o r d i n a n c e s ,

Sec. 3 4 . 0 8 . 2 4 0 .  E A S E M E N T  R I G H T S .  (a) S u b j e c t  to the p r e v i s i o n s  

of the d e c l a r a t i o n ,  a d e c l a r a n t  h a s  a n  e a s e m e n t  t h r o u g h  the c o m m o n  

e l e m e n t s  as m a y  be r e a s o n a b l y  n e c e s s a r y  f or the p u r p o s e  of d i s c h a r g i n g  

th e  d e c l a r a n t ' s  o b l i g a t i o n s  o r  e x e r c i s i n g  s p e c i a l  d e c l a r a n t  r i g h t s ,  

w h e t h e r  a r i s i n g  u n d e r  this c h a p t e r  or  r e s e r v e d  i n  t he d e c l a r a t i o n .

(b) I n  a p l a n n e d  c o m m u n i t y ,  s u b j e c t  to the p r o v i s i o n s  of AS  34.- 

0 8 . 3 2 0 ( a ) ( 6 )  a n d  3 4 . 0 8 . 4 3 0 ,  a u n i t  o w n e r  h a s  an  e a s e m e n t

(1 ) in the c o m m o n  e l e m e n t s  f o r  p u r p o s e s  of a c c e s s  to t h e i r

u n i t s ;  and

(2 ) to u s e  t he c o m m o n  e l e m e n t s  a n d  a ll r e a l  e s t a t e  tha t

m u s t  b e c o m e  c o m m o n  e l e m e n t s  f or all o t h e r  p u r p o s e s .

Sue. 3 4 . 0 8 . 2 5 0 .  A M E N D M E N T  O F  D E C L A R A T I O N .  (a) E x c e p t  for 

a m e n d m e n t s  that m a y  be e x e c u t e d  by a d e c l a r a n t  u n d e r  AS  3 4 . 0 8 . 1 7 0 ( b )  

o r  3 4 . 0 8 . 1 8 0 ,  or by the a s s o c i a t i o n  u n d e r  AS  3 4 . 0 8 . 1 4 0 ( d ) ,  3 4 . 0 8 . -

160(c), 3 4 . 0 8 . 2 0 0 ( a ) ,  3 4 . 0 8 . 2 1 0 ,  or 3 4 . 0 8 . 7 4 0 ,  o r  by  c e r t a i n  u n i t

o w n e r s  u n d e r  AS  3 4 . 0 8 . 1 6 0 ( b ) ,  3 4 . 0 8 . 2 0 0 ( a ) ,  3 4 . 0 8 . 2 1 0 ( b ) ,  or 3 4 . 0 8 . -  

2 6 0 ( b ) ,  and e x c e p t  as l i m i t e d  by  (d) of  thi s  s e c t i o n ,  a d e c l a r a t i o n ,

i n c l u d i n g  any r e q u i r e d  p l a t s  a nd p l a n s ,  m a y  be a m e n d e d  o n l y  by  v o t e  or

a g r e e m e n t  of u n i t  o w n e r s  of u n i t s  c o m p r i s i n g  e i t h e r  at least 67 p e r ­

cent of t he a l l o c a t e d  i n t e r e s t s  in  t he a s s o c i a t i o n  or  a l a r g e r  p e r ­

c e n t a g e  s p e c i f i e d  in the d e c l a r a t i o n .  A  d e c l a r a t i o n  m a y  n o t  s p e c i f y  a 

s m a l l e r  n u m b e r  u n l e s s  all c.f the u n i t s  a r e  r e s t r i c t e d  e x c l u s i v e l y  to 

n o n r e s i d e n t i a l  use.

(b) A n  a c t i o n  to c h a l l e n g e  t he v a l i d i t y  of an  a m e n d m e n t  a d o p t e d  

by th e  a s s o c i a t i o n  u n d e r  this s e c t i o n  m a y  not be b r o u g h t  m o r e  t h a n  one 

y e a r  a f t e r  the a m e n d m e n t  is r e c o r d e d .

(c) E a c h  a m e n d m e n t  to the d e c l a r a t i o n  m u s t  be r e c o r d e d  in e a c h  

r e c o r d i n g  d i s t r i c t  in  w h i c h  a p o r t i o n  of  t he c o m m o n  i n t e r e s t  c o m m u n i t y
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is l o c a t e d  a n d  the a m e n d m e n t  is e f f e c t i v e  onl y  u p o n  r e c o r d i n g .  A n

a m e n d m e n t ,  e x c e p t  an  a m e n d m e n t  u n d e r  A S  3 4 . 0 8 . 2 0 0 ( a ) ,  m u s t  be i n d e x e d

in the n a m e  of the c o m m o n  i n t e r e s t  c o m m u n i t y  a n d  the a s s o c i a t i o n  a n d

in the n a m e  of t he p a r t i e s  e x e c u t i n g  t he a m e n d m e n t .

(d) E x c e p t  to the e x t e n t  e x p r e s s l y  p e r m i t t e d  or  r e q u i r e d  by 

o t h e r  p r o v i s i o n s  of thi s  c h a p t e r ,  a n  a m e n d m e n t  m a y  n o t  c r e a t e  or 

i n c r e a s e  s p e c i a l  d e c l a r a n t  r i g h t s ,  i n c r e a s e  t h e  n u m b e r  of units, 

c h a n g e  the b o u n d a r i e s  of  a u n i t ,  t he a l l o c a t e d  i n t e r e s t s  of  a u n it, o r  

t he u s e s  to w h i c h  a u n i t  is r e s t r i c t e d ,  in the a b s e n c e  o f  u n a n i m o u s  

c o n s e n t  of the u n i t  owners.

(e) A n  a m e n d m e n t  to  the d e c l a r a t i o n  r e q u i r e d  by  this c h a p t e r  to 

be  r e c o r d e d  by  the a s s o c i a t i o n  m u s t  be p r e p a r e d ,  e x e c u t e d ,  r e c o r d e d ,  

a n d  c e r t i f i e d  on  b e h a l f  of the a s s o c i a t i o n  by a n  o f f i c e r  o f  the a s s o­

c i a t i o n  d e s i g n a t e d  f or that p u r p o s e  or, i n  the a b s e n c e  of d e s i g n a t i o n ,  

by the p r e s i d e n t  of the a s s o c i a t i o n .

Sec. 3 4 . 0 8 . 2 6 0 .  T E R M I N A T I O N  O F  C O M M O N  I N T E R E S T  C O M M U N I T Y .  (a) 

U n l e s s  a ll u n i t s  a r e  t a k e n  by e m i n e n t  d o m a i n ,  o r  u n l e s s  t h e r e  h a s  b e e n  

a f o r e c l o s u r e  of a s e c u r i t y  i n t e r e s t  that h as p r i o r i t y  o v e r  the d e c l a­

r a t i o n  a g a i n s t  a n  e n t i r e  c o o p e r a t i v e ,  a c o m m o n  i n t e r e s t  c o m m u n i t y  ma y  

be t e r m i n a t e d  o n l y  by a g r e e m e n t  of u n i t  o w n e r s  of  u n i t s  c o m p r i s i n g  

e i t h e r  at l e ast 80 p e r c e n t  of the v o t e s  in  t he a s s o c i a t i o n  o r  any 

l a r g e r  p e r c e n t a g e  s p e c i f i e d  in  the d e c l a r a t i o n .  T h e  d e c l a r a t i o n  m a y  

s p e c i f y  a s m a l l e r  p e r c e n t a g e  o n l y  if al l  of the u n i t s  ar e  r e s t r i c t e d  

e x c l u s i v e l y  to n o n r e s i d e n t i a l  uses.

(b) A n  a g r e e m e n t  to t e r m i n a t e  m u s t  b e  e v i d e n c e d  by t he e x e c u t i o n  

of a t e r m i n a t i o n  a g r e e m e n t  o r  r a t i f i c a t i o n  of a n  a g r e e m e n t  to t e r m i­

nate, in  the s a m e  m a n n e r  as a d e e d  is e x e c u t e d  by the r e q u i r e d  n u m b e r  

of u n i t  o w n e r s .  T h e  t e r m i n a t i o n  a g r e e m e n t  m u s t  s p e c i f y  a d a t e  a f t e r  

w h i c h  t h e  a g r e e m e n t  w i l l  be v o i d  u n l e s s  it is r e c o r d e d  b e f o r e  that
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date. A  t e r m i n a t i o n  a g r e e m e n t  a n d  e a c h  r a t i f i c a t i o n  of  the t e r m i n a­

ti o n  a g r e e m e n t  m u s t  be r e c o r d e d  i n  e a c h  r e c o r d i n g  d i s t r i c t  in  w h i c h  a 

p o r t i o n  of t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is s i t u a t e d .  A  t e r m i n a t i o n  

a g r e e m e n t  is e f f e c t i v e  o n l y  u p o n  r e c o r d i n g .

(c) If a c o n d o m i n i u m  or  p l a n n e d  c o m m u n i t y  c o n t a i n s  onl y  u n i t s  

h a v i n g  h o r i z o n t a l  b o u n d a r i e s  d e s c r i b e d  in  the d e c l a r a t i o n ,  a t e r m i n a­

t i o n  a g r e e m e n t  m a y  p r o v i d e  that all of t h e  c o m m o n  e l e m e n t s  a n d  u n i t s  

o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  m u s t  be s o l d  f o l l o w i n g  t e r m i n a t i o n .  

If, u n d e r  the a g r e e m e n t ,  any r e a l  e s t a t e  in t he c o m m o n  i n t e r e s t  c o m m u­

n i t y  is to be  s o l d  f o l l o w i n g  t e r m i n a t i o n ,  t he t e r m i n a t i o n  a g r e e m e n t  

m u s t  se t  out the m i n i m u m  t e r m s  of th e  sale,

(d) If a c o n d o m i n i u m  or  p l a n n e d  c o m m u n i t y  c o n t a i n s  a u n i t  n o t  

h a v i n g  h o r i z o n t a l  b o u n d a r i e s  d e s c r i b e d  in the d e c l a r a t i o n ,  a t e r m i n a­

t i o n  a g r e e m e n t  m a y  p r o v i d e  f o r  s a l e  of the c o m m o n  e l e m e n t s ,  b u t  it m a y  

n o t  r e q u i r e  that the u n i t  be s o l d  f o l l o w i n g  t e r m i n a t i o n  u n l e s s  the 

d e c l a r a t i o n  as o r i g i n a l l y  r e c o r d e d  p r o v i d e d  o t h e r w i s e  o r  u n l e s s  all 

u n i t  o w n e r s  c o n s e n t  to the sale.

(e) T h e  a s s o c i a t i o n ,  o n  b e h a l f  of the u n i t  o w n e r s ,  m a y  c o n t r a c t  

f o r  the sal e  of r eal e s t a t e  in a c o m m o n  i n t e r e s t  c o m m u n i t y ,  but the 

c o n t r a c t  is n o t  b i n d i n g  o n  th e  u n i t  o w n e r s  u n t i l  a p p r o v e d  u n d e r  (a) 

and (b) of t h i s  s e c t i o n .  If r eal e s t a t e  is to b e  s o l d  f o l l o w i n g  

t e r m i n a t i o n ,  t i t l e  to t he r e a l  e s t a t e ,  u p o n  t e r m i n a t i o n ,  v e s t s  in  t h e  

a s s o c i a t i o n  as t r u s t e e  f or t he h o l d e r s  of  all i n t e r e s t s  in the units. 

T h e  a s s o c i a t i o n  h a s  at that t i m e  a l l  p o w e r s  n e c e s s a r y  a n d  a p p r o p r i a t e  

to e f f e c t  t he sale. U n t i l  t he s a l e  has b e e n  c o n c l u d e d  a n d  the p r o ­

c e e d s  of t h e  s a l e  d i s t r i b u t e d ,  the a s s o c i a t i o n  c o n t i n u e s  i n  e x i s t e n c e  

w i t h  a l l  p o w e r s  it h a d  b e f o r e  t e r m i n a t i o n .  P r o c e e d s  of t he s a l e  m u s t  

be  d i s t r i b u t e d  to u n i t  o w n e r s  a nd l i e n  h o l d e r s  as t h e i r  i n t e r e s t s  m a y  

a p p e a r  u n d e r  ( h ) , (i), a n d  (j ) of this s e c t i o n .  U n l e s s  o t h e r w i s e



4

1 s p e c i f i e d  in t he t e r m i n a t i o n  a g r e e m e n t ,  as l o n g  as the a s s o c i a t i o n

2 h o l d s  t i t l e  to the r e a l  e s t a t e ,  e a c h  u n i t  o w n e r  a n d  the s u c c e s s o r  in

3 i n t e r e s t  of e a c h  u n i t  o w n e r  h a s  a n  e x c l u s i v e  r i g h t  to o c c u p a n c y  o f  the

4 p o r t i o n  of  t he r e a l  e s t a t e  tha t  f o r m e r l y  c o n s t i t u t e d  t h e  u n i t .  D u r i n g

5 t h e  p e r i o d  of  that o c c u p a n c y ,  e a c h  u n i t  o w n e r  a n d  t he s u c c e s s o r s  in

6 i n t e r e s t  of  e a c h  u n i t  o w n e r  r e m a i n  l i a b l e  f or a ll a s s e s s m e n t s  and

7 o t h e r  o b l i g a t i o n s  i m p o s e d  on  u n i t  o w n e r s  by t his c h a p t e r  o r  t h e  d e c l a -

8 ration.

9 (f) In a c o n d o m i n i u m  or  p l a n n e d  c o m m u n i t y ,  if  t h e  r e a l  e s t a t e

10 c o n s t i t u t i n g  the c o m m o n  i n t e r e s t  c o m m u n i t y  is n o t  to be s o l d  f o l l o w i n g

11 t e r m i n a t i o n ,  t i t l e  to  the c c m m o n  e l e m e n t s  and. in  a c o m m o n  i n t e r e s t

12 c o m m u n i t y  c o n t a i n i n g  o n l y  u n i t s  h a v i n g  h o r i z o n t a l  b o u n d a r i e s  d e s c r i b e d

13 i n  the d e c l a r a t i o n ,  t i t l e  to a l l  the r e a l  e s t a t e  in t he c o m m o n  i n t e r -

14 e st c o m m u n i t y ,  v e s t s  i n  t h e  u n i t  o w n e r s  u p o n  t e r m i n a t i o n  as t e n a n t s  in

15 c o m m o n  in p r o p o r t i o n  to t h e i r  r e s p e c t i v e  intei'ests u n d e r  (j ) of this

16 s e c t i o n ,  a n d  l i e n s  o n  the u n i t s  s h i f t  a c c o r d i n g l y .  W h i l e  t h e  t e n a n c y

17 i n  c o m m o n  e x i s t s ,  e a c h  u n i t  o w n e r  a n d  the s u c c e s s o r s  in i n t e r e s t  of

18 e a c h  u n i t  o w n e r  h a s  a n  e x c l u s i v e  r i g h t  to o c c u p a n c y  of  the p o r t i o n  of

19 the r e a l  e s t a t e  t h a t  f o r m e r l y  c o n s t i t u t e d  th e  u n it.

20 (g) F o l l o w i n g  t e r m i n a t i o n  of  t he c o m m o n  i n t e r e s t  c o m m u n i t y ,  the

21 p r o c e e d s  of a n y  sal e  of r e a l  e s t a t e ,  t o g e t h e r  w i t h  th e  a s s e t s  o f  the

22 a s s o c i a t i o n ,  a r e  h e l d  by  t h e  a s s o c i a t i o n  as t r u s t e e  f o r  u n i t  o w n e r s

23 a nd h o l d e r s  of  l i ens on  t h e  u n i t s  as t h e i r  i n t e r e s t s  m a y  a p p e a r .

24 (h) F o l l o w i n g  t e r m i n a t i o n  of a c o n d o m i n i u m  or  p l a n n e d  c o m m u n i t y ,

25 a c r e d i t o r  of t he a s s o c i a t i o n  h o l d i n g  a l i e n  o n  the u n i t s  t h a t  was

26 r e d u c e d  to j u d g m e n t  a n d  r e c o r d e d  b e f o r e  t e r m i n a t i o n ,  m a y  e n f o r c e  the

27  l i e n  in t h e  s a m e  m a n n e r  as a ny o t h e r  l i e n  h o l d e r .  E a c h  o t h e r  c r e d i t o r

28  of the a s s o c i a t i o n  s h a l l  b e  t r e a t e d  as if t h e  c r e d i t o r  h a d  p e r f e c t e d  a

29 l i e n  o n  t he u n i t s  i m m e d i a t e l y  b e f o r e  t e r m i n a t i o n .



1 (i) In a c o o p e r a t i v e ,  the d e c ] '*? <•'. ion m a y  p r o v i d e  t h a t  e a c h

2 c r e d i t o r  of t he a s s o c i a t i o n  h as pric o v e r  t he i n t e r e s t s  of  u n i t

3 o w n e r s  a n d  c r e d i t o r s  of u n i t  o w n e r s .  I n  t h a t  event, f o l l o w i n g  t e r m i -

4 n a t i o n ,  a c r e d i t o r  of  the a s s o c i a t i o n  h o l d i n g  a l i e n  o n  t he c o o p e r a -

5 t i v e  tha t  w a s  r e d u c e d  to j u d g m e n t  a n d  r e c o r d e d  b e f o r e  t e r m i n a t i o n  m a y

6 e n f o r c e  the l i e n  i n  the s a m e  m a n n e r  as a l i e n  h o l d e r ,  a n d  e a c h  o t h e r

7 c r e d i t o r  of t h e  a s s o c i a t i o n  s h a l l  be  t r e a t e d  as if th e  c r e d i t o r  h a d

8 p e r f e c t e d  a l i e n  a g a i n s t  the c o o p e r a t i v e  i m m e d i a t e l y  b e f o r e  t e r m i n a -

9 tion. U n l e s s  the d e c l a r a t i o n  p r o v i d e s  t hat a ll c r e d i t o r s  of  the

10 a s s o c i a t i o n  h a v e  that p r i o r i t y  (1 ) t h e  l i e n  of e a c h  c r e d i t o r  of the

11 a s s o c i a t i o n  t h a t  w a s  p e r f e c t e d  a g a i n s t  th e  a s s o c i a t i o n  b e f o r e  terini-

12 n a t i o n  b e c o m e s ,  u p o n  t e r m i n a t i o n ,  a l ien a g a i n s t  the i n t e r e s t  of e a c h

13 u n i t  o w n e r  in  th e  u n i t  as of t h e  d a t e  the l i e n  w a s  p e r f e c t e d ;  (2) any

14 o t h e r  c r e d i t o r  of the a s s o c i a t i o n  s h a l l  b e  t r e a t e d  u p o n  t e r m i n a t i o n  as

15 if the c r e d i t o r  h a d  p e r f e c t e d  a l i e n  a g a i n s t  t he i n t e r e s t  of e a c h  u n i t

16 o w n e r  i m m e d i a t e l y  b e f o r e  t e r m i n a t i o n ;  (3) the a m o u n t  o f  t he l i e n  of an

17 a s s o c i a t i o n ' s  c r e d i t o r  d e s c r i b e d  i n  (1) a n d  (2) of t h i s  s u b s e c t i o n

18 a g a i n s t  the i n t e r e s .  .. e a c h  u n i t  o w n e r  m u s t  be p r o p o r t i o n a t e  to t he

19 r a t i o  w h i c h  the c o m m o n  e x p e n s e  l i a b i l i t y  of e a c h  u n i t  b e a r s  to the

20 c o m m o n  e x p e n s e  l i a b i l i t y  of a ll of the u n i t s ;  (4) t he l i e n  of e a c h

21 c r e d i t o r  of e a c h  u n i t  o w n e r  t h a t  w a s  p e r f e c t e d  b e f o r e  t e r m i n a t i o n

22 c o n t i n u e s  as a l i e n  a g a i n s t  the u n i t  as o f  the d a t e  the l i e n  w a s

23 p e r f e c t e d ;  a nd (5) th e  a s s e t s  of the a s s o c i a t i o n  m u s t  be  d i s t r i b u t e d

24 to e a c h  uni t  o w n e r  a n d  e a c h  l i e n  h o l d e r  as t h e i r  i n t e r e s t s  m a y  a p p e a r

25 i n  the o r d e r  d e s c r i b e d  in  this s e c t i o n .  C r e d i t o r s  of t h e  a s s o c i a t i o n

26 a r e  n ot e n t i t l e d  to p a y m e n t  f r o m  a u n i t  o w n e r  in e x c e s s  of t h e  a m o u n t

27 of the c r e d i t o r ' s  l i e n  a g a i n s t  t he i n t e r e s t  of th e  u n i t  o w ner.

28 (j ) Tiie r e s p e c t i v e  i n t e r e s t s  of  e a c h  uni t  o w n e r  r e f e r r e d  to in

29 (e) - (i) of t his s e c t i o n  ar e  as f o l l o w s :



1 (1) except as p r o v i d e d  in (2) of this subsection, the

2 r e s p e c t i v e  i n t e r e s t  o f  e a c h  u n i t  o w n e r  is t he f a i r  m a r k e t  v a l u e  of the

3 unit, a l l o c a t e d  i n t e r e s t s ,  a n d  a n y  l i m i t e d  c o m m o n  e l e m e n t s  i m m e d i a t e l y

4 be f or e  the t e r m ination, as d e t e r m i n e d  by one or m o r e  i ndependent

5 a p p r a i s e r s  s e l e c t e d  b y  the a s s o c i a t i o n ;  the d e c i s i o n  of  t h e  i n d e p e n -

6 d e n t  a p p r a i s e r s  m u s t  be d i s t r i b u t e d  to the u n i t  o w n e r s  a n d  b e c o m e s

7 f i nal u n l e s s  d i s a p p r o v e d  w i t h i n  30 d a y s  a f t e r  d i s t r i b u t i o n  b y  u n i t

8 o w n e r s  of u n i t s  c o m p r i s i n g  25 p e r c e n t  of  t he a l l o c a t e d  i n t e r e s t s  in

9 the a s s o c i a t i o n ;  the p r o p o r t i o n  o f  e a c h  u n i t  o w n e r ' s  i n t e r e s t  to tha t

10 of  al l  u n i t  o w n e r s  is d e t e r m i n e d  by d i v i d i n g  the f a i r  m a r k e t  v a l u e  of

11 the unit and its a ll o c a t e d  interests by the total f a i r  ma r k e t  v al u e  of

12 all u n i t s  a n d  t h e i r  a l l o c a t e d  i n t e r e s t s ;

13 (2) if a u n i t  o r  a l i m i t e d  c o m m o n  e l e m e n t  is d e s t r o y e d  to

14 the e x t e n t  tha t  an  a p p r a i s a l  of t h e  f a i r  m a r k e t  v a l u e  of the u n i t  or

15 t he l i m i t e d  c o m m o n  i n t e r e s t  b e f o r e  d e s t r u c t i o n  c a n n o t  be  m a d e ,  the

16 i n t e r e s t s  of al l  u n i t  o w n e r s  are:

17 (A) i n  a c o n d o m i n i u m ,  t h e i r  r e s p e c t i v e  c o m m o n  e l e m e n t

18 i n t e r e s t s  i m m e d i a t e l y  b e f o r e  the t e r m i n a t i o n ;

19 (B) in  a c o o p e r a t i v e ,  t h e i r  r e s p e c t i v e  o w n e r s h i p

20 i n t e r e s t s  i m m e d i a t e l y  b e f o r e  th e  t e r m i n a t i o n ;  a n d

21 (C) i n  a p l a n n e d  c o m m u n i t y ,  t h e i r  r e s p e c t i v e  c o m m o n

22 e x p e n s e  l i a b i l i t i e s  i m m e d i a t e l y  b e f o r e  t he t e r m i n a t i o n .

23 (k) In  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,  e x c e p t  as p r o v i d e d  in

24 (1) of this section, f o r e c l o s ur e  or en f o r c em e n t  of a lien or encum-

25 b r a n c e  a g a i n s t  the e n t i r e  c o m m o n  i n t e r e s t  c o m m u n i t y  d o e s  not, of

26 i t s elf, t e r m i n a t e  th e  c o m m o n  i n t e r e s t  c o m m u n i t y ,  a n d  f o r e c l o s u r e  o r

27 e n f o r c e m e n t  of a l i e n  or  e n c u m b r a n c e  a g a i n s t  a p o r t i o n  of t h e  c o m m o n

28 i n t e r e s t  c o m m u n i t y ,  o t h e r  t h a n  w i t h d r a w a b l e  rea l  e s t a t e ,  d o e s  n o t

29 w i t h d r a w  t h e  p o r t i o n  f r o m  th e  c o m m o n  i n t e r e s t  c o m m u n i t y .  F o r e c l o s u r e



1 or  m a y  be d e l e g a t e d  to a p r o f i t  o r  n o n p r o f i t  c o r p o r a t i o n  t h a t  exer-

2 c i s e s  t h o s e  or o t h e r  p o w e r s  o n  b e h a l f  of o n e  or m o r e  c o m m o n  i n t e r e s t

3 c o m m u n i t i e s  or f o r  t h e  b e n e f i t  of t h e  u n i t  o w n e r s  o f  o n e  o r  m o r e

4 c o m m o n  i n t e r e s t  c o m m u n i t i e s ,  e a c h  p r o v i s i o n  of thi s  c h a p t e r  a p p l i c a b l e

5 to a u n i t  o w n e r s '  a s s o c i a t i o n  a p p l i e s  to t he c o r p o r a t i o n ,  e x c e p t  as

6 m o d i f i e d  by  this s e c t i o n .

7 (b) U n l e s s  it is a c t i n g  in  t he c a p a c i t y  of an  a s s o c i a t i o n  de-

8 s c r i b e d  in  A S  3 4 . 0 8 . 3 1 0 ,  a m a s t e r  a s s o c i a t i o n  m a y  e x e r c i s e  t h e  p o w e r s

9 set out in  A S  3 4 . 0 8 . 3 2 0 ( a ) ( 2 )  o n l y  to the e x t e n t  e x p r e s s l y  p e r m i t t e d

10 in the d e c l a r a t i o n s  of  c o m m o n  i n t e r e s t  c o m m u n i t i e s  t hat a r e  p a r t  of

11 t he m a s t e r  a s s o c i a t i o n  or  e x p r e s s l y  d e s c r i b e d  i n  t he d e l e g a t i o n  of

12 p o w e r  f r o m  the c o m m o n  i n t e r e s t  c o m m u n i t i e s  to t he m a s t e r  a s s o c i a t i o n .

13 (c) J.f t h e  d e c l a r a t i o n  o f  a c o m m o n  i n t e r e s t  c o m m u n i t y  p r o v i d e s

14 t h a t  t h e  e x e c u t i v e  b o a r d  m a y  d e l e g a t e  c e r t a i n  p o w e r s  to a m a s t e r

15 a s s o c i a t i o n ,  t he m e m b e r s  o f  t h e  e x e c u t i v e  b o a r d  of  the c o m m o n  i n t e r e s t

16 c o m m u n i t y  are n ot l i a b l e  f o r  a n  act o r  o m i s s i o n  of t h e  m a s t e r  a s s o c i a -

17 t i o n  w i t h  r e s p e c t  to the d e l e g a t e d  p o w e r s  f o l l o w i n g  the d e l e g a t i o n .

18 (d) T h e  r i g h t s  a nd r e s p o n s i b i l i t i e s  of  u n i t  o w n e r s  w i t h  r e s p e c t

19 to the u n i t  o w n e r s’ a s s o c i a t i o n  u n d e r  A S  3 4 . 0 8 . 3 3 0 ,  3 4 . 0 8 . 3 9 0 ,  3 4 . 0 8 . -

20 400, 3 4 . 0 8 . 4 1 0 ,  a n d  3 4 . 0 8 . 4 3 0  a p p l y  in  the c o n d u c t  of the a f f a i r s  of a

21 m a s t e r  a s s o c i a t i o n  o n l y  to p e r s o n s  w h o  e l e c t  the b o a r d  of a m a s t e r

22 a s s o c i a t i o n ,  w h e t h e r  or  no t  t h o s e  p e r s o n s  a r e  o t h e r w i s e  u n i t  o w n e r s

23 w i t h i n  the m e a n i n g  o f  t h i s  c h a pter.

24 (e) If a m a s t e r  a s s o c i a t i o n  is a l s o  a n  a s s o c i a t i o n  d e s c r i b e d  in

25 A S  3 4 . 0 8 . 3 1 0 ,  the c e r t i f i c a t e  of  i n c o r p o r a t i o n  or  o t h e r  i n s t r u m e n t

26 c r e a t i n g  the m a s t e r  a s s o c i a t i o n  a n d  e a c h  d e c l a r a t i o n  of a c o m m o n

27 i n t e r e s t  c o m m u n i t y  t hat h a d  a s s i g n e d  p o w e r s  by the d e c l a r a t i o n  or t hat

28 has d e l e g a t e d  p o w e r s  to t h e  m a s t e r  a s s o c i a t i o n ,  m a y  p r o v i d e  t h a t  the

29 e x e c u t i v e  b o a r d  of t he m a s t e r  a s s o c i a t i o n  m u s t  be  e l e c t e d  a f t e r  the

I
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1 p e r i o d  of d e c l a r a n t  c o n t r o l  in  o n e  of the f o l l o w i n g  w a y s :

2 (1 ) e a c h  u n i t  o w n e r  o f  all c o m m o n  i n t e r e s t  c o m m u n i t i e s

3 s u b j e c t  to the m a s t e r  a s s o c i a t i o n  m a y  e l e c t  all m e m b e r s  of t h e  e x e c u -

4 t i v e  b o a r d  of t he m a s t e r  a s s o c i a t i o n ;

3 (2 ) t h e  m e m b e r s  of t h e  e x e c u t i v e  b o a r d s  of  a ll c o m m o n

6 i n t e r e s t  c o m m u n i t i e s  s u b j e c t  to the m a s t e r  a s s o c i a t i o n  m a y  e l e c t  the

7 m e m b e r s  o f  the e x e c u t i v e  b o a r d  of  the m a s t e r  a s s o c i a t i o n ;

8 (3) the u n i t  o w n e r s  of  e a c h  c o m m o n  i n t e r e s t  c o m m u n i t y

9 s u b j e c t  to the m a s t e r  a s s o c i a t i o n  m a y  e l e c t  s p e c i f i e d  m e m b e r s  of the

10 e x e c u t i v e  b o a r d  of the m a s t e r  a s s o c i a t i o n ;

11 (4) t he m e m b e r s  of t h e  e x e c u t i v e  b o a r d  o f  e a c h  c o m m o n

12 i n t e r e s t  c o m m u n i t y  s u b j e c t  to the m a s t e r  a s s o c i a t i o n  m a y  e l e c t  s p e c i -

13 fied m e m b e r s  of the e x e c u t i v e  b o a r d  of t he m a s t e r  a s s o c i a t i o n .

14 Sec. 3 4 . 0 8 . 2 9 0 .  M E R G E R  O R  C O N S O L I D A T I O N  OF  C O M M O N  I N T E R E S T

15 C O M M U N I T I E S . (a) A n y  two or m o r e  c o m m o n  i n t e r e s t  c o m m u n i t i e s  of the

16 sam e  f o r m  of o w n e r s h i p ,  by a g r e e m e n t  of the u nit o w n e r s  u n d e r  (b) of

.17 thi s  s e c t i o n ,  m a y  be m e r g e d  or c o n s o l i d a t e d  i n t o  a s i n g l e  c o m m o n

18 i n t e r e s t  c o m m u n i t y .  O n  the m e r g e r  or  c o n s o l i d a t i o n ,  u n l e s s  t he a g r e e -

19 m e n t  o t h e r w i s e  p r o v i d e s ,  the r e s u l t i n g  c o m m o n  i n t e r e s t  c o m m u n i t y  is

20 th e  l e g a l  s u c c e s s o r ,  f or a ll p u r p o s e s ,  of th e  p r e e x i s t i n g  c o m m o n

21 i n t e r e s t  c o m m u n i t i e s ,  a n d  the o p e r a t i o n s  a n d  a c t i v i t i e s  of e a c h  asso-

22 c i a t i o n  of the p r e e x i s t i n g  c o m m o n  i n t e r e s t  c o m m u n i t i e s  a r e  m e r g e d  or

23 c o n s o l i d a t e d  i n t o  a s i n g l e  a s s o c i a t i o n  that h o l d s  a ll p o w e r s ,  r i g h t s ,

24 o b l i g a t i o n s ,  a s s e t s ,  a n d  l i a b i l i t i e s  of a l l  p r e e x i s t i n g  a s s o c i a t i o n s .

25 (b) A n  a g r e e m e n t  of two o r  m o r e  c o m m o n  i n t e r e s t  c o m m u n i t i e s  to

26 m e r g e  or c o n s o l i d a t e  u n d e r  (a) of t his s e c t i o n  m u s t  be  e v i d e n c e d  b y  an

27 a g r e e m e n t  p r e p a r e d ,  e x e c u t e d ,  r e c o r d e d ,  a n d  c e r t i f i e d  b y  the p r e s i d e n t

28 of the a s s o c i a t i o n  of  e a c h  of t he p r e e x i s t i n g  c o m m o n  i n t e r e s t  c o m m u n i -

29 tie s  f o l l o w i n g  a p p r o v a l  by o w n e r s  of u n i t s  c o m p r i s i n g  the p e r c e n t a g e
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of v o t e s  i n  e a c h  c o m m o n  i n t e r e s t  c o m m u n i t y  r e q u i r e d  to t e r m i n a t e  the 

c o m m o n  i n t e r e s t  c o m m u n i t y .  T h e  a g r e e m e n t  m u s t  be  r e c o r d e d  in e a c h  

r e c o r d i n g  d i s t r i c t  i n  w h i c h  a p o r t i o n  of  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  

is l o c a t e d  a n d  is n o t  e f f e c t i v e  u n t i l  r e c o r d e d .

(c) E a c h  m e r g e r  or c o n s o l i d a t i o n  a g r e e m e n t  m u s t  p r o v i d e  f o r  the 

r e a l l o c a t i o n  o f  the a l l o c a t e d  i n t e r e s t s  i n  t h e  n e w  a s s o c i a t i o n  a m o n g  

t he u n i t s  of  the r e s u l t a n t  c o m m o n  i n t e r e s t  c o m m u n i t y  e i t h e r  (1 ) by 

s t a t i n g  t he r e a l l o c a t i o n s  o r  t he f o r m u l a s  u p o n  w h i c h  t h e y  a r e  b a s e d  or

(2 ) by s t a t i n g  the p e r c e n t a g e  of  o v e r a l l  a l l o c a t e d  i n t e r e s t s  of  the 

n e w  c o m m o n  i n t e r e s t  c o m m u n i t y  t hat a r e  a l l o c a t e d  to a l l  of the u n i t s  

c o m p r i s i n g  e a c h  of  t h e  p r e e x i s t i n g  c o m m o n  i n t e r e s t  c o m m u n i t i e s ,  a nd 

p r o v i d i n g  chat the p o r t i o n  of the p e r c e n t a g e s  a l l o c a t e d  to e a c h  uni t  

f o r m e r l y  c o m p r i s i n g  a p a r t  of the p r e e x i s t i n g  c o m m o n  i n t e r e s t  c o m m u n i­

ty m u s t  be e q u a l  to the p e r c e n t a g e s  o f  a l l o c a t e d  i n t e r e s t s  a l l o c a t e d  

to th e  u n i t  by the d e c l a r a t i o n  of  the p r e e x i s t i n g  c o m m o n  i n t e r e s t  

c o m m u n i t y .

Sec. 3 4 . 0 8 . 3 0 0 .  A D D I T I O N  OF  U N S P E C I F I E D  R E A L  E S T A T E .  In a 

p l a n n e d  c o m m u n i t y ,  if the r i g h t  is o r i g i n a l l y  r e s e r v e d  in  t he d e c l a r a­

tion, the d e c l a r a n t ,  in a d d i t i o n  to a n y  o t h e r  d e v e l o p m e n t  r i g h t ,  m a y  

a m e n d  the d e c l a r a t i o n  at a ny t i m e  d u r i n g  as m a n y  y e a r s  as a re s p e c i­

fi e d  in  the d e c l a r a t i o n  f o r  a d d i n g  a d d i t i o n a l  r e a l  e s t a t e  to the 

p l a n n e d  c o m m u n i t y  w i t h o u t  d e s c r i b i n g  the l o c a t i o n  of t he r e a l  e s t a t e  

in the o r i g i n a l  d e c l a r a t i o n .  T h e  a m o u n t  of  r e a l  e s t a t e  a d d e d  to the 

p l a n n e d  c o m m u n i t y  u n d e r  this s e c t i o n  m a y  n o t  e x c e e d  10 p e r c e n t  of  the 

r e a l  e s t a t e  d e s c r i b e d  in A S  3 4 . 0 8 . 1 3 0 ( a ) ( 3 )  a n d  the d e c l a r a n t  m a y  not 

in a n y  e v e n t  i n c r e a s e  th e  n u m b e r  of u n i t s  i n  th e  p l a n n e d  c o m m u n i t y  

b e y o n d  t he n u m b e r  s t a t e d  in the o r i g i n a l  d e c l a r a t i o n  u n d e r  A S  3 4 . 0 8 . -  

13 0 ( a ) ( 5 ) .

A R T I C L E  3. M A N A G E M E N T  O F  T H E  C O M M O N  I N T E R E S T  C O M M U N I T Y .
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1 Sec. 3 4 . 0 8 . 3 1 0 .  O R G A N I Z A T I O N  O F  U N I T  O W N E R S '  A S S O C I A T I O N .  A n

2 a s s o c i a t i o n  of  u n i t  o w n e r s  m u s t  b e  o r g a n i z e d  no  l a t e r  t h a n  the d a t e  o n

3 w h i c h  the f i rst u n i t  in  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is c o n v e y e d .

4 T h e  m e m b e r s h i p  of the a s s o c i a t i o n  at a il t i mes c o n s i s t s  e x c l u s i v e l y  of

5 al l  u n i t  o w n e r s  or, f o l l o w i n g  t e r m i n a t i o n  of th e  c o m m o n  i n t e r e s t

6 c o m m u n i t y ,  of  a ll f o r m e r  u n i t  o w n e r s  e n t i t l e d  to d i s t r i b u t i o n s  of

7 p r o c e e d s  u n d e r  A S  3 4 . 0 8 . 2 6 0  o r  t h e i r  h e i r s ,  s u c c e s s o r s ,  o r  a s s i g n s .

8 T h e  a s s o c i a t i o n  m u s t  b e  o r g a n i z e d  as a p r o f i t  or  n o n p r o f i t  c o r p o r a -

9 tion, trus t ,  or  p a r t n e r s h i p .

10 Sec. 3 4 . 0 8 . 3 2 0 .  P O W E R S  O F  U N I T  O W N ERS' A S S O C I A T I O N .  (a) E x c e p t

11 as p r o v i d e d  in (b) of this s e c t i o n  a n d  s u b j e c t  to the p r o v i s i o n s  of

12 t h e  d e c l a r a t i o n ,  the a s s o c i a t i o n  may:

13 (1) a d o p t  a n d  a m e n d  b y l a w s  a n d  r u l e s  a n d  r e g u l a t i o n s ;

14 (2) a d o p t  a n d  a m e n d  b u d g e t s  f o r  r e v e n u e s ,  e x p e n d i t u r e s ,  an d

L5 r e s e r v e s  a n d  c o l l e c t  a s s e s s m e n t s  f o r  c o m m o n  e x p e n s e s  f r o m  u n i t  o w n e r s ;

16 (3) h i r e  a n d  d i s c h a r g e  m a n a g i n g  a g e n t s  a n d  o t h e r  e m p l o y e e s ,

17 a g e n t s ,  a n d  i n d e p e n d e n t  c o n t r a c t o r s ;

18 (4) i n s t i t u t e ,  d e f e n d ,  or  i n t e r v e n e  in  l i t i g a t i o n  o r  ad-

19 m i n i s t r a t i v e  p r o c e e d i n g s  or s e e k  i n j u n c t i v e  r e l i e f  f o r  v i o l a t i o n s  of

30 its d e c l a r a t i o n ,  b y l a w s  o r  r u l e s  in its o w n  n a m e  o n  b e h a l f  of  i t s e l f

21 or two or  m o r e  u n i t  o w n e r s  o n  m a t t e r s  a f f e c t i n g  the c o m m o n  i n t e r e s t

22 c o m m u n i t y ;

23 (5) m a k e  c o n t r a c t s  a n d  i n c u r  1 .Labilities;

24 (6 ) r e g u l a t e  th e  use, m a i n t e n a n c e ,  r e p a i r ,  r e p l a c e m e n t ,  a nd

25 m o d i f i c a t i o n  of c o m m o n  e l e m e n t s ;

26 (7) c a u s e  a d d i t i o n a l  i m p r o v e m e n t s  to be m a d e  as a p a r t  of

27 t he c o m m o n  e l e m e n t s ;

28 (8 ) a c q u i r e ,  h o l d ,  e n c u m b e r ,  a n d  c o n v e y  i n  its o w n  n a m e  any

29 r i g h t ,  title, or  i n t e r e s t  to r e a l  e s t a t e  o r  p e r s o n a l  p r o p e r t y ,  e x c e p t



(A) c o m m o n  e l e m e n t s  i n  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u­

n i t y  m a y  be c o n v e y e d  or s u b j e c t e d  to a s e c u r i t y  i n t e r e s t  o n l y  

u n d e r  A S  3 4 . 0 8 . 4 3 0 ;  a n d

(B) p a r t  of a c o o p e r a t i v e  m a y  be c o n v e y e d  o r  all or  

p a r t  of  a c o o p e r a t i v e  m a y  b e  s u b j e c t e d  to  a s e c u r i t y  i n t e r e s t  

o n l y  u n d e r  AS 3 4 . 0 8 . 4 3 0 ;

(9) g r a n t  e a s e m e n t s ,  l e a ses, l i c e n s e s ,  a n d  c o n c e s s i o n s  

t h r o u g h  or  o v e r  t h e  c o m m o n  e l e m e n t s ;

(1 0 ) i m p o s e  a n d  r e c e i v e  a p a y m e n t ,  fee, o r  c h a r g e  f o r  the 

use, r e n t a l ,  o r  o p e r a t i o n  of th e  c o m m o n  e l e m e n t s ,  o t h e r  t h a n  l i m i t e d  

c o m m o n  e l e m e n t s  d e s c r i b e d  in  A S  , 4 . 0 8 . 1 0 0 ( 2 )  a n d  (4), a n d  f o r  s e r v i c e s  

p r o v i d e d  to u n i t  o w n e r s ;

(1 1 ) i m p o s e  a r e a s o n a b l e  c h a r g e  f o r  l a t e  p a y m e n t  o f  a s s e s s­

m e n t s  and, a f t e r  n o t i c e  a n d  an  o p p o r t u n i t y  to be  h e a r d ,  l e v y  a r e a s o n­

ab l e  f i n e  f o r  a v i o l a t i o n  of  t he d e c l a r a t i o n ,  b y l a w s ,  r u les, a nd 

r e g u l a t i o n s  of the a s s o c i a t i o n ;

(1 2 ) i m p o s e  a r e a s o n a b l e  c h a r g e  f o r  t he p r e p a r a t i o n  a n d  

r e c o r d i n g  of an a m e n d m e n t  to t he d e c l a r a t i o n ,  r e s a l e  c e r t i f i c a t e  

r e q u i r e d  b y  AS  3 4 . 0 8 . 5 9 0 ,  o r  a s t a t e m e n t  of u n p a i d  a s s e s s m e n t s ;

(13) p r o v i d e  for the i n d e m n i f i c a t i o n  of its o f f i c e r s  and 

e x e c u t i v e  b o a r d  a n d  m a i n t a i n  d i r e c t o r s '  and o f f i c e r s '  l i a b i l i t y  i n s u r­

an c e  ;

(14) a s s i g n  its r i g h t  to f u t u r e  i n c o m e ,  i n c l u d i n g  t h e  r i g h t  

to r e c e i v e  c o m m o n  e x p e n s e  a s s e s s m e n t s ,  but o n l y  to t h e  e x t e n t  the 

d e c l a r a t i o n  e x p r e s s l y  p e r m i t s  t he a s s i g n m e n t ;

(15) e x e r c i s e  a n y  o t h e r  p o w e r s  c o n f e r r e d  by t h e  d e c l a r a t i o n  

or b y l a w s ;

(16) e x e r c i s e  a n y  o t h e r  p o w e r  that m a y  be e x e r c i s e d  in  the

t h a t
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s t a t e  by a l e g a l  e n t i t y  of  t h e  s a m e  typ e  as the a s s o c i a t i o n ;  a nd

(17) e x e r c i s e  a n y  o t h e r  p o w e r  n e c e s s a r y  a n d  p r o p e r  f o r  the 

g o v e r n a n c e  a n d  o p e r a t i o n  of t he a s s o c i a t i o n .

(b) T h e  d e c l a r a t i o n  m a y  n ot i m p o s e  l i m i t a t i o n s  on  the p o w e r  of 

t h e  a s s o c i a t i o n  to d e a l  w i t h  t he d e c l a r a n t  t h a t  a r e  m o r e  r e s t r i c t i v e  

t h a n  the l i m i t a t i o n s  i m p o s e d  on  t h e  p o w e r  o f  the a s s o c i a t i o n  to d e a l  

w i t h  o t h e r  p e r s o n s .

Sec. 3 4 . 0 8 . 3 3 0 .  E X E C U T I V E  B O A R D  M E M B E R S  A N D  O F F I C E R S .  (a)

E x c e p t  as p r o v i d e d  in t he d e c l a r a t i o n ,  the b y l a w s ,  (b) of t his s e c­

tion, or  o t h e r  p r o v i s i o n s  o f  thi s  c h a p t e r ,  the e x e c u t i v e  b o a r d  m a y  act 

i n  all i n s t a n c e s  o n  b e h a l f  of  the a s s o c i a t i o n .  I n  the p e r f o r m a n c e  of 

t h e i r  d u t i e s ,  t he o f f i c e r s  a n d  m e m b e r s  of t he e x e c u t i v e  b o a r d  a re

r e q u i r e d  to e x e r c i s e  the c a r e  r e q u i r e d  ol f i d u c i a r i e s  of  t he u n i t

o w n e r s .

(b) T h e  e x e c u t i v e  b o a r d  m a y  n ot act o n  b e h a l f  of the a s s o c i a t i o n  

to a m e n d  t h e  d e c l a r a t i o n ,  to t e r m i n a t e  the c o m m o n  i n t e r e s t  c o m m u n i t y ,  

o r  to e l e c t  m e m b e r s  of t he e x e c u t i v e  b o a r d  o r  d e t e r m i n e  t h e  q u a l i f i c a­

tions, p o w e r s  a n d  d u t i e s ,  o r  t e r m s  of  o f f i c e  of e x e c u t i v e  b o a r d  m e m ­

bers ,  but the e x e c u t i v e  b o a r d  m a y  fil l  v a c a n c i e s  in its m e m b e r s h i p  f or 

the u n e x p i r e d  p o r t i o n  of a term.

(c) W i t h i n  30 d a y s  a f t e r  a d o p t i o n  of a p r o p o s e d  b u d g e t  f o r  t he 

c o m m o n  i n t e r e s t  c o m m u n i t y ,  the e x e c u t i v e  b o a r d  s h a l l  p r o v i d e  a s u m m a r y  

of the b u d g e t  to e a c h  u n i t  o w n e r ,  a nd s h a l l  set a d a t e  f o r  a m e e t i n g  

o f  t he u n i t  o w n e r s  to c o n s i d e r  r a t i f i c a t i o n  of  the b u d g e t  n o t  less 

t h a n  14 n o r  m o r e  t h a n  30 d a y s  a f t e r  m a i l i n g  of  t h e  s u m m a r y .  U n l e s s  at 

tha t  m e e t i n g  a m a j o r i t y  of a ll u n i t  o w n e r s  o r  any l a r g e r  v o t e  s p e c­

i f i e d  in  t he d e c l a r a t i o n  r e j e c t  t he b u d g e t ,  t h e  b u d g e t  is r a t i f i e d ,  

w h e t h e r  or n ot a q u o r u m  is p r e s e n t .  I f  the p r o p o s e d  b u d g e t  is r e j e c t­

ed, the p e r i o d i c  b u d g e t  last r a t i f i e d  by t h e  u n i t  o w n e r s  c o n t i n u e s
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1 u n t i l  the u n i t  o w n e r s  r a t i f y  a b u d g e t  p r o p o s e d  b y  the e x e c u t i v e  b o ard.

2 (d) S u b j e c t  to (e) of t h i s  s e c t i o n ,  t he d e c l a r a t i o n  m a y  p r o v i d e

3 f o r  a p e r i o d  of d e c l a r a n t  c o n t r o l  of t he a s s o c i a t i o n ,  d u r i n g  w h i c h  a

4 d e c l a r a n t  o r  p e r s o n s  d e s i g n a t e d  b y  t he d e c l a r a n t  m a y  a p p o i n t  a n d

5 r e m o v e  t he o f f i c e r s  a n d  m e m b e r s  ox che e x e c u t i v e  b o a r d .  R e g a r d l e s s  of

6 t he p e r i o d  p r o v i d e d  in  t he d e c l a r a t i o n ,  a p e r i o d  of d e c l a r a n t  c o n t r o l

7 t e r m i n a t e s  no l a t e r  t h a n  t h e  e a r l i e r  of: ( 1 ) 60 day s  a f t e r  c o n v e y a n c e

8 of  75 p e r c e n t  of  th e  u n i t s  t h a t  m a y  be  c r e a t e d  to u n i t  o w n e r s  o t h e r

9 t h a n  a d e c l a r a n t ;  (2 ) two y e a r s  a f t e r  a ll d e c l a r a n t s  h a v e  c e a s e d  to

10 o f f e r  u n i t s  f o r  s a l e  in  the o r d i n a r y  c o u r s e  of b u s i n e s s ;  o r  (3) two

11 y e a r s  a f t e r  a n y  r i g h t  to a d d  n e w  u n i t s  w a s  l a s t  e x e r c i s e d .  A  de-

12 c l a r a n t  m a y  v o l u n t a r i l y  s u r r e n d e r  t h e  r i g h t  to a p p o i n t  a n d  r e m o v e

13 o f f i c e r s  a n d  m e m b e r s  of the e x e c u t i v e  b o a r d  b e f o r e  t e r m i n a t i o n  o f  the

14 p e r i o d s  e s t a b l i s h e d  i n  t h i s  s u b s e c t i o n ,  b u t  in  that e v e n t  t he de-

15 c l a r a n t  m a y  r e q u i r e ,  f o r  t he d u r a t i o n  of  t he p e r i o d  of d e c l a r a n t

16 c o n t r o l ,  that s p e c i f i e d  a c t i o n s  of t h e  a s s o c i a t i o n  o r  e x e c u t i v e  b o a r d ,

17 as d e s c r i b e d  in a r e c o r d e d  i n s t r u m e n t  e x e c u t e d  by  t he d e c l a r a n t ,  be

18 a p p r o v e d  by the d e c l a r a n t  b e f o r e  t h e y  b e c o m e  e f f e c t i v e .

19 (e) N ot l a t e r  t h a n  60 d a y s  a f t e r  c o n v e y a n c e  of 25 p e r c e n t  of  the

20 u n i t s  that m a y  be c r e a t e d  to u n i t  o w n e r s  o t h e r  t h a n  a d e c l a r a n t ,  at

21 l e a s t  o n e  m e m b e r  a nd n o t  less t h a n  25 p e r c e n t  of t he m e m b e r s  o f  the

22 e x e c u t i v e  b o a r d  m u s t  be e l e c t e d  by  u n i t  o w n e r s  o t h e r  t h a n  the d e c l a -

23 r a nt. N o t  l a t e r  t h a n  60 d a y s  a f t e r  c o n v e y a n c e  of 50 p e r c e n t  o f  the

24 u n i t s  that m a y  be c r e a t e d  to u n i t  o w n e r s  o t h e r  t h a n  a d e c l a r a n t ,  not

25 l e s s  t h a n  33 1/3 p e r c e n t  of th e  m e m b e r s  o f  the e x e c u t i v e  b o a r d  m u s t  be

26 e l e c t e d  by u n i t  o w n e r s  o t h e r  t h a n  t h e  d e c l a r a n t .

27 (f) E x c e p t  as o t h e r w i s e  p r o v i d e d  i n  A S  3 4 . 0 8 . 2 8 0 ( e ) ,  n ot l a t e r

28 t h a n  t he t e r m i n a t i o n  of a n y  p e r i o d  of  d e c l a r a n t  c o n t r o l ,  t he u n i t

29 o w n e r s  s h a l l  e l e c t  a n  e x e c u t i v e  b o a r d  of  at l e a s t  t h r e e  m e m b e r s ,  at



1 l e a s t  a m a j o r i t y  of w h o m  m u s t  be  u n i t  o w n e r s .  T h e  e x e c u t i v e  b o a r d

2 s h a l l  e l e c t  t he o f f i c e r s .  T h e  e x e c u t i v e  b o a r d  m e m b e r s  a n d  o f f i c e r s

3 s h a l l  t a k e  o f f i c e  u p o n  e l e c t i o n .

4 (g) N o t w i t h s t a n d i n g  a ny p r o v i s i o n  of th e  d e c l a r a t i o n  o r  b y l a w s

5 to the c o n t r a r y ,  f o l l o w i n g  n o t i c e  u n d e r  A S  3 4 . 0 8 . 3 9 0 ,  t he u n i t  o w n e r s ,

6 b y  a t w o - t h i r d s  v o t e  of  all p e r s o n s  p r e s e n t  a n d  e n t i t l e d  to v o t e  at a

7 m e e t i n g  of the u n i t  o w n e r s  at w h i c h  a q u o r u m  is p r e s e n t ,  m a y  r e m o v e  a

8 m e m b e r  of  the e x e c u t i v e  b o a r d  w i t h  or  w i t h o u t  cause, o t h e r  t h a n  a

9 m e m b e r  a p p o i n t e d  by t h e  d e c l a r a n t .

10 Sec. 3 4 . 0 8 . 3 4 0 .  T R A N S F E R  O F  A S S O C I A T I O N  C O N T R O L .  (a) B e f o r e ,

11 cr  n ot m o r e  t h a n  60 d a y s  a f ter, t he t i m e  that a u n i t  o w n e r  o t h e r  t h a n

12 the d e c l a r a n t  e l e c t s  a m a j o r i t y  of the m e m b e r s  of  the e x e c u t i v e  b o a r d

13 of a c o m m o n  i n t e r e s t  c o m m u n i t y ,  t he d e c l a r a n t  s h a l l  r e l i n q u i s h  c o n t r o l

14 of _ o m m o n  i n t e r e s t  c o m m u n i t y  a nd t he u n i t  o w n e r s  s h a l l  a c c e p t

15 c o i t v o l .  At the s a m e  time, the d e c l a r a n t  s h a l l  d e l i v e r  to the c o m m o n

16 i n t e r e s t  c o m m u n i t y  a l l  p r o p e r t y  of  the u n i t  o w n e r s  a n d  of  the c o m m o n

17 i n t e r e s t  c o m m u n i t y  h e l d  or c o n t r o l l e d  by the d e c l a r a n t  i n c l u d i n g ,  but

18 not l i m i t e d  to, the f o l l o w i n g  items:

19 (1) the o r i g i n a l  or a p h o t o c o p y  of the r e c o r d e d  d e c l a r a t i o n

20 a n d  e a c h  a m e n d m e n t  to the d e c l a r a t i o n ;  if a p h o t o c o p y  is p r o v i d e d ,  it

21 s h a l l  be  c e r t i f i e d  by a f f i d a v i t  of t h e  d e c l a r a n t ,  or a n  o f f i c e r  or

22 a g e n t  of the d e c l a r a n t ,  as b e i n g  a c o m p l e t e  c o p y  of  the a c t u a l  r e c o r d -

23 ed d e c l a r a t i o n ;

24 (2) a c e r t i f i e d  cop y  of t he c o m m o n  i n t e r e s t  c o m m u n i t y

25 a r t i c l e s  of i n c o r p o r a t i o n ,  t r u s t  or  p a r t n e r s h i p  a g r e e m e n t ;

26 (3) a c o p y  of t h e  b y l a w s ;

27 (4) the m i n u t e  book s ,  i n c l u d i n g  a ll m i n u t e s ,  a n d  o t h e r

28 b o o k s  a n d  r e c o r d s  of the c o m m o n  i n t e r e s t  c o m m u n i t y ;

29 (5) a n y  r u l e s  a n d  r e g u l a t i o n s  t h a t  h a v e  b e e n  a d o p t e d ;



1
2
3

4

5

6
7

8 
9

10
11
12
13

14

15

16

17

18

19

20 
21 
22
23

24

25

26

27

28 

29

(6 ) r e s i g n a t i o n s  of o f f i c e r s  a n d  m e m b e r s  of the e x e c u t i v e  

b o a r d  w h o  a r e  r e q u i r e d  to r e s i g n  b e c a u s e  the d e c l a r a n t  is r e q u i r e d  to 

r e l i n q u i s h  c o n t r o l  of the c o m m o n  i n t e r e s t  c o m m u n i t y ;

(7 ) the f i n a n c i a l  r e c o r d s ,  i n c l u d i n g  f i n a n c i a l  s t a t e m e n t s

o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ,  a n d  s o u r c e  d o c u m e n t s  s i n c e  the

i n c o r p o r a t i o n  of the c o m m o n  i n t e r e s t  c o m m u n i t y  t h r o u g h  the d a t e  of 

t u r n o v e r ;

(8 ) c o m m o n  i n t e r e s t  c o m m u n i t y  f u n d s  o r  c o n t r o l  of t he f u nds 

of  the c o m m o n  i n t e r e s t  c o m m u n i t y ;

(9) all t a n g i b l e  p e r s o n a l  p r o p e r t y  tha t  is p r o p e r t y  of th e  

c o m m o n  i n t e r e s t  c o m m u n i t y ,  r e p r e s e n t e d  by  t h e  d e c l a r a n t  to be  p a r t  of 

the c o m m o n  e l e m e n t s  o r  o s t e n s i b l y  p a r t  of  t h e  c o m m o n  e l e m e n t s ,  a nd a n  

i n v e n t o r y  of  the p r o p e r t y ;

(1 0 ) a c o p y  of  t he p l a n s  a n d  s p e c i f i c a t i o n s  u t i l i z e d  in the 

c o n s t r u c t i o n  or  r e m o d e l i n g  of i m p r o v e m e n t s  a n d  t he s u p p l y i n g  of  e q u i p­

m e n t  to t he c o m m o n  i n t e r e s t  c o m m u n i t y  a n d  in  t h e  c o n s t r u c t i o n  a n d  

i n s t a l l a t i o n  of all m e c h a n i c a l  c o m p o n e n t s  s e r v i n g  t he i m p r o v e m e n t s  a n d  

the site, w i t h  a c e r t i f i c a t e  in a f f i d a v i t  f o r m  of the d e c l a r a n t  o r  a n  

a r c h i t e c t  o r  e n g i n e e r  a u t h o r i z e d  to p r a c t i c e  in t he s t a t e  that t he

p l a n s  an d  s p e c i f i c a t i o n s  r e p r e s e n t ,  to the b e s t  of t h e i r  k n o w l e d g e  a n d

be l i e f ,  t h e  a c t u a l  p l a n s  a n d  s p e c i f i c a t i o n s  u t i l i z e d  in the c o n s t r u c­

ti o n  a n d  i m p r o v e m e n t  of the c o m m o n  i n t e r e s t  c o m m u n i t y  p r o p e r t y  an d  fo r  

the c o n s t r u c t i o n  and i n s t a l l a t i o n  of t he m e c h a n i c a l  c o m p o n e n t s  s e r v i n g  

the i m p r o v e m e n t s ;

(1 1 ) i n s u r a n c e  p o l i c i e s ;

(1 2 ) c o p i e s  of  a ny c e r t i f i c a t e s  of o c c u p a n c y  that m a y  h a v e  

b e e n  i s s u e d  for t he c o m m o n  i n t e r e s t  c o m m u n i t y  p r o p e r t y ;

(13) a n y  o t h e r  p e r m i t s  i s s u e d  by g o v e r n m e n t a l  b o d i e s  a p p l i­

ca b l e  to t he c o m m o n  i n t e r e s t  c o m m u n i t y  p r o p e r t y  i n  f o r c e  or  i s s u e d
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w i t h i n  one y e a r  b e f o r e  the d a t e  the u n i t  o w n e r s  o t h e r  t h a n  t h e  d e ­

c l a r a n t  t ake c o n t r o l  of the c o m m o n  i n t e r e s t  c o m m u n i t y ;

(14) a ll w r i t t e n  w a r r a n t i e s  of  the c o n t r a c t o r ,  s u b c o n t r a c­

tors , s u p p l i e r s ,  a n d  m a n u f a c t u r e r s ,  if any, tha t  a r e  s t i l l  e f f e c t i v e ;

(15) a r o s t e r  of u n i t  o w n e r s  a n d  t h e i r  a d d r e s s e s  a n d  t e l e­

p h o n e  n u m b e r s ,  if k n o w n ,  as s h o w n  o n  the d e c l a r a n t ' s  r e c o r d s ;

(16) l e a s e s  of th e  c o m m o n  e l e m e n t s  a n d  o t h e r  l e a s e s  to w h i c h

the a s s o c i a t i o n  is a p a r t y ;

(17) e m p l o y m e n t  c o n t r a c t s  or  s e r v i c e  c o n t r a c t s  in  w h i c h  t he 

c o m m o n  i n t e r e s t  c o m m u n i t y  is o n e  of  the c o n t r a c t i n g  pai*ties o r  s e r v i c e  

c o n t r a c t s  in w h i c h  the c o m m o n  i n t e r e s t  c o m m u n i t y  or  the u n i t  o w n e r s  

h a v e  a n  o b l i g a t i o n  or  r e s p o n s i b i l i t y ,  d i r e c t l y  or i n d i r e c t l y ,  to p a y  

some o r  all of the f ee or  c h a r g e  of  the p e r s o n  p e r f o r m i n g  the s e r v i c e ;

(18) a ll o t h e r  c o n t r a c t s  to w h i c h  the c o m m o n  i n t e r e s t  c o m m u­

ni t y  is a p a r t y .

(b) T h e  r e c o r d s  s h a l l  be r e v i e w e d  by  a n  i n d e p e n d e n t  c e r t i f i e d  

p u b l i c  a c c o u n t a n t .  T h e  m i n i m u m  r e p o r t  r e q u i r e d  s h a l l  be  a r e v i e w  in  

a c c o r d a n c e  w i t h  g e n e r a l l y  a c c e p t e d  a c c o u n t i n g  s t a n d a r d s  as d e f i n e d  by 

r e g u l a t i o n  by the B o a r d  of  P u b l i c  A c c o u n t a n c y .  T h e  a c c o u n t a n t  p e r­

f o r m i n g  the r e v i e w  s h a l l  e x a m i n e  to the e x t e n t  n e c e s s a r y  s u p p o r t i n g  

d o c u m e n t s  a n d  r e c o r d s ,  i n c l u d i n g  the c a s h  d i s b u r s e m e n t s  a nd r e l a t e d  

p a i d  i n v o i c e s  to d e t e r m i n e  if e x p e n d i t u r e s  w e r e  f o r  the c o m m o n  i n t e r­

est c o m m u n i t y  p u r p o s e s  a n d  t he b i l l i n g s ,  c a s h  r e c e i p t s ,  a nd r e l a t e d  

r e c o r d s  to d e t e r m i n e  tha t  the d e c l a r a n t  w a s  c h a r g e d  a n d  p a i d  the 

p r o p e r  a m o u n t s  of a s s e s s m e n t s .

(c) B e f o r e  t he t r a n s f e r  of c o n t r o l  f r o m  the d e c l a r a n t  to the 

a s s o c i a t i o n  an i n s p e c t i o n  of the c o m m o n  a r e a s  an d  l i m i t e d  c o m m o n  a r e a s  

s u b j e c t  to the a s s o c i a t i o n ' s  c o n t r o l  s h a l l  be c o m p l e t e d  by  a c e r t i f i e d  

a r c h i t e c t  or  e n g i n e e r .  A  r e p o r t  s h a l l  be p r e p a r e d  i n d i c a t i n g  t he
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i n c o m p l e t e  w o r k  a n d  r e p a i r s  n e e d e d  a n d  t h e  m e t h o d  of c o m p l e t i n g  the 

w o r k  a n d  m a k i n g  the r e p a i r s .  T h e  t r a n s f e r  of c o n t r o l  to the a s s o c i a­

t i o n  s h a l l  b e  b a s e d  u p o n  the d e c l a r a n t ' s  o b l i g a t i o n  to c o m p l e t e  al l

r e p a i r s  a n d  f i n i s h  all i n c o m p l e t e  w o r k  w i t h i n  a r e a s o n a b l e  t i m e  a f t e r  

t r a n s f e r  of  c o n t r o l .

Sec. 3 4 . 0 8 . 3 5 0 .  T R A N S F E R  O F  S P E C I A L  D E C L A R A N T  R I G H T S .  (a) A

s p e c i a l  d e c l a r a n t  r i g h t  c r e a t e d  o r  r e s e r v e d  u n d e r  t h i s  c h a p t e r  m a y  be 

t r a n s f e r r e d  o n l y  b y  an  i n s t r u m e n t  e v i d e n c i n g  th e  t r a n s f e r  t h a t  h as

b e e n  r e c o r d e d  in  e a c h  r e c o r d i n g  d i s t r i c t  in w h i c h  any p o r t i o n  of  th e

c o m m o n  i n t e r e s t  c o m m u n i t y  is l o c a t e d .  T h e  i n s t r u m e n t  is n ot e f f e c t i v e  

u n l e s s  e x e c u t e d  by  the t r a n s f e r e e .

(b) U p o n  t r a n s f e r  of a n y  s p e c i a l  d e c l a r a n t  r i ght, the l i a b i l i t y  

of a t r a n s f e r o r  d e c l a r a n t  is as f o l l o w s :

(1 ) a t r a n s f e r o r  is n ot r e l i e v e d  of  a n  o b l i g a t i o n  o r  l i a­

b i l i t y  a r i s i n g  b e f o r e  the t r a n s f e r  a n d  r e m a i n s  l i a b l e  f o r  w a r r a n t y  

o b l i g a t i o n s  i m p o s e d  by thi s  c h a p t e r ;  l a c k  of  p r i v i t y  d o e s  not d e p r i v e

a u n i t  o w n e r  of s t a n d i n g  to m a i n t a i n  a n  a c t i o n  to e n f o r c e  an  o b l i g a­

t i o n  of  the t r a n s f e r o r ;

(2 ) if a s u c c e s s o r  to a s p e c i a l  d e c l a r a n t  r i g h t  is a n  

a f f i l i a t e  of a d e c l a r a n t ,  th e  t r a n s f e r o r  is j o i n t l y  a n d  s e v e r a l l y  

l i a b l e  w i t h  the s u c c e s s o r  f o r  an  o b l i g a t i o n  o r  l i a b i l i t y  of  t he s u c­

c e s s o r  r e l a t i n g  to the c o m m o n  i n t e r e s t  c o m m u n i t y ;

(3) if a t r a n s f e r o r  r e t a i n s  a s p e c i a l  d e c l a r a n t  r i g h t  but 

t r a n s f e r s  o t h e r  s p e c i a l  d e c l a r a n t  r i g h t s  to a s u c c e s s o r  w h o  is n ot an  

a f f i l i a t e  of the d e c l a r a n t ,  t he t r a n s f e r o r  is l i a b l e  f o r  a n  o b l i g a t i o n  

o r  l i a b i l i t y  i m p o s e d  on  a d e c l a r a n t  by t his c h a p t e r  o r  by the d e c l a r a­

t i o n  r e l a t i n g  to the r e t a i n e d  s p e c i a l  d e c l a r a n t  r i g h t  a n d  a r i s i n g

a f t e r  the t r a n s f e r ;

(4) a t r a n s f e r o r  is not l i a b l e  fo r  a n y  act or o m i s s i o n  or

- 3 5 -  S B  4 4



1
2
3

4

5

6
7

8
9

10
11
12
13

14

15

16

17

18

19

20
21
22
23

24

25

26

27

28

29

a n y  b r e a c h  o f  a c o n t r a c t u a l  o r  w a r r a n t y  o b l i g a t i o n  a r i s i n g  f r o m  the 

e x e r c i s e  of a s p e c i a l  d e c l a r a n t  r i g h t  b y  a s u c c e s s o r  d e c l a r a n t  w h o  is 

n o t  a n  a f f i l i a t e  o f  the t r a n s f e r o r .

(c) U n l e s s  o t h e r w i s e  p r o v i d e d  in  a m o r t g a g e  i n s t r u m e n t ,  d e e d  of 

trus t ,  or o t h e r  a g r e e m e n t  c r e a t i n g  a s e c u r i t y  i n t e r e s t ,  o n  the f o r e­

c l o s u r e  of a s e c u r i t y  i n t e r e s t ,  s a l e  by  a t r u s t e e  u n d e r  a n  a g r e e m e n t  

c r e a t i n g  a s e c u r i t y  i n t e r e s t ,  t ax sale, j u d i c i a l  sale, or  s a l e  u n d e r  

B a n k r u p t c y  A c t  or  r e c e i v e r s h i p  p r o c e e d i n g s  of a u n i t  o w n e d  by a d e ­

c l a r a n t  or of  r e a l  e s t a t e  in  a c o m m o n  i n t e r e s t  c o m m u n i t y  s u b j e c t  to 

d e v e l o p m e n t  r i ghts, the p e r s o n  a c q u i r i n g  t i t l e  to th e  p r o p e r t y  b e i n g  

f o r e c l o s e d  o r  sold, buc o n l y  u p o n  t he r e q u e s t  of the p e r s o n ,  s u c c e e d s  

e i t h e r  (1 ) to the s p e c i a l  d e c l a r a n t  r i g h t s  r e l a t e d  to t he p r o p e r t y  

h e l d  by the d e c l a r a n t ,  o r  (2 ) o n l y  to a n y  r i g h t s  r e s e r v e d  i n  the 

d e c l a r a t i o n  u n d e r  A S  3 4 . 0 8 . 2 3 0  a nd h e l d  by tha t  d e c l a r a n t  to m a i n t a i n  

m o d e l s ,  s a les o f f i c e s ,  a n d  s i g n s .  T h e  j u d g m e n t  o r  i n s t r u m e n t  c o n v e y­

in g  t i t l e  m u s t  p r o v i d e  f o r  t r a n s f e r  of o n l y  the s p e c i a l  d e c l a r a n t  

r i g h t s  r e q u e s t e d .

(d) U p o n  f o r e c l o s u r e  of a s e c u r i t y  i n t e r e s t ,  s a l e  b y  a t r u s t e e  

u n d e r  a n  a g r e e m e n t  c r e a t i n g  a s e c u r i t y  i n t e r e s t ,  t ax sale, j u d i c i a l  

sale, or  s a l e  u n d e r  B a n k r u p t c y  A c t  o r  r e c e i v e r s h i p  p r o c e e d i n g s ,  of the 

i n t e r e s t s  in  a c o m m o n  i n t e r e s t  c o m m u n i t y  o w n e d  b y  a d e c l a r a n t :

(1 ) the d e c l a r a n t  c e a s e s  to h a v e  s p e c i a l  d e c l a r a n t  r i g h t s ,

a n d

(2 ) the p e r i o d  of d e c l a r a n t  c o n t r o l  t e r m i n a t e s  u n l e s s  the 

j u d g m e n t  or  i n s t r u m e n t  c o n v e y i n g  t i t l e  p r o v i d e s  f or t r a n s f e r  o f  the 

s p e c i a l  d e c l a r a n t  r i g h t s  h e l d  by  the d e c l a r a n t  to a s u c c e s s o r  d e c l a r­

ant .

(e) T h e  l i a b i l i t i e s  a nd o b l i g a t i o n s  o f  a p e r s o n  wh o  s u c c e e d s  to 

s p e c i a l  d e c l a r a n t  r i g h t s  a re as f o l l o w s :
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1
2
3

4

5

6
7

8
9

10
11
12
13

14

15

16

17

18

19

20
21
22
23

24

25

26

27

28

29

(1 ) a  s u c c e s s o r  to a n y  s p e c i a l  d e c l a r a n t  r i g h t  w h o  is an  

a f f i l i a t e  of  a d e c l a r a n t  is s u b j e c t  to the o b l i g a t i o n s  an d  l i a b i l i t i e s  

i m p o s e d  o n  the t r a n s f e r o r  b y  t h i s  c h a p t e r  o r  by the d e c l a r a t i o n ;

(2 ) a s u c c e s s o r  to a n y  s p e c i a l  d e c l a r a n t  r i g h t ,  o t h e r  t h a n  

a s u c c e s s o r  d e s c r i b e d  in  (3) o r  (4) of t his s u b s e c t i o n  or  a s u c c e s s o r

w h o  is a n  a f f i l i a t e  o f  a d e c l a r a n t ,  is s u b j e c t  to t he o b l i g a t i o n s  a nd

l i a b i l i t i e s  i m p o s e d  b y  t h i s  c h a p t e r  c r  the d e c l a r a t i o n

(A) o n  a d e c l a r a n t  t hat r e l a t e  to t h e  s u c c e s s o r ' s

e x e r c i s e  o r  n o n e x e r c i s e  of s p e c i a l  d e c l a r a n t  r i g h t s ;  or

(B) o n  t he t r a n s f e r o r ,  o t h e r  than:

(i) m i s r e p r e s e n t a t i o n s  by  a p r e v i o u s  d e c l a r a n t ;

(ii) w a r r a n t y  o b l i g a t i o n s  on  i m p r o v e m e n t s  m a d e  by  

a p r e v i o u s  declai'ant o r  m a d e  b e f o r e  t he c o m m o n  i n t e r e s t  

c o m m u n i t y  w a s  c r e a t e d ;

(iii) b r e a c h  of a f i d u c i a r y  o b l i g a t i o n  by  a p r e v i­

ous d e c l a r a n t  o r  t he a p p o i n t e e s  o f  a p r e v i o u s  d e c l a r a n t  to 

t he e x e c u t i v e  b o a r d ;  or

(iv) a l i a b i l i t y  or  o b l i g a t i o n  i m p o s e d  o n  the 

t r a n s f e r o r  as a r e s u l t  of t he a c t s  o r  o m i s s i o n s  of the 

t r a n s f e r o r  a f t e r  the t r a n s f e r ;

(3 ) a s u c c e s s o r  to a r i g h t  r e s e r v e d  in  the d e c l a r a t i o n  o nly 

to m a i n t a i n  m o d e l s ,  s a l e s  o f f i c e s ,  a n d  s i g n s  m a y  n o t  e x e r c i s e  any 

o t h e r  s p e c i a l  d e c l a r a n t  r i g h t  a n d  is n ot s u b j e c t  to l i a b i l i t y  o r  

o b l i g a t i o n  as a d e c l a r a n t  e x c e p t  t he o b l i g a t i o n  to p r o v i d e  a p u b l i c  

o f f e r i n g  s t a t e m e n t ,  a n d  a n y  l i a b i l i t y  a r i s i n g  as a r e s u l t  of the 

s t a t e m e n t ;

(4) a s u c c e s s o r  to th e  s p e c i a l  d e c l a r a n t  r i g h t s  h e l d  b y  a 

t r a n s f e r o r  w h o  s u c c e e d e d  to th e  r i g h t s  u n d e r  a d e e d  o r  o t h e r  i n s t r u­

m e n t  of  c o n v e y a n c e  in  l i e u  of f o r e c l o s u r e  o r  u n d e r  a j u d g m e n t  or
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1 i n s t r u m e n t  c o n v e y i n g  t i t l e  u n d e r  (c) of this s e c t i o n  m a y  d e c l a r e  in a

2 r e c o r d e d  i n s t r u m e n t  a n  i n t e n t i o n  to h o l d  t he r i g h t s  s o l e l y  f o r  t r a n s -

3 fer to a n o t h e r  p e r s o n ;  u n t i l  t r a n s f e r r i n g  the s p e c i a l  d e c l a r a n t  r i g h t s

4 to a p e r s o n  a c q u i r i n g  t i t l e  to a u n i t  or  r e a l  e s t a t e  s u b j e c t  to de-

5 v e l o p m e n t  r i g h t s  o w n e d  by the s u c c e s s o r ,  o r  u n t i l  r e c o r d i n g  an  i n s t r u -

6 m e n t  p e r m i t t i n g  e x e r c i s e  o f  a l l  t h o s e  r i g h t s ,  the s u c c e s s o r  m a y  n o t

7 e x e r c i s e  a n y  of  t he r i g h t s  o t h e r  t h a n  a r i g h t  h e l d  b y  the t r a n s f e r o r

8 of t he s u c c e s s o r  to c o n t r o l  t he e x e c u t i v e  b o a r d  u n d e r  A S  3 4 . 0 8 . 3 3 0 ( d )

9 f o r  the d u r a t i o n  of  a n y  p e r i o d  of d e c l a r a n t  c o n t r o l  a n d  a n  a t t e m p t e d

10 e x e r c i s e  of  t he r i g h t s  is v o i d ;  so l o n g  as a s u c c e s s o r  d e c l a r a n t  m a y

11 no t  e x e r c i s e  s p e c i a l  d e c l a r a n t  r i g h t s  u n d e r  t his s u b s e c t i o n ,  the

12 s u c c e s s o r  d e c l a r a n t  is no t  s u b j e c t  to l i a b i l i t y  o r  o b l i g a t i o n  as a

13 d e c l a r a n t  o t h e r  t h a n  l i a b i l i t y  f o r  a c t s  a n d  o m i s s i o n s  u n d e r  A S  3 4 . 0 8 . -

14 330(d).

15 (f) N o t h i n g  in this s e c t i o n  s u b j e c t s  a s u c c e s s o r  to a s p e c i a l

16 d e c l a r a n t  r i g h t  to a c l a i m  a g a i n s t  o r  o t h e r  o b l i g a t i o n  of a t r a n s f e r o r

17 d e c l a r a n t ,  o t h e r  t h a n  a c l a i m  o r  o b l i g a t i o n  a r i s i n g  u n d e r  t h i s  c h a p t e r

18 or  the d e c l a r a t i o n .

19 Sec. 3 4 . 0 8 . 3 6 0 .  T E R M I N A T I O N  O F  C O N T R A C T S  A N D  L E A S E S  O F  D E C L A R -

20 ANT. (a) If e n t e r e d  i n t o  b e f o r e  the e x e c u t i v e  b o a r d  e l e c t e d  by  the

21  u n i t  o w n e r s  u n d e r  A S  3 4 . 0 8 . 3 3 0 ( f )  t a k e s  o f f i c e  (1) a m a n a g e m e n t  con-

22 tract, e m p l o y m e n t  c o n t r a c t ,  o r  l e a s e  o f  r e c r e a t i o n a l  o r  p a r k i n g  a r e a s

23 or f a c i l i t i e s ;  (2) a c o n t r a c t  o r  l e a s e  b e t w e e n  t h e  a s s o c i a t i o n  a n d  a

24 d e c l a r a n t  or  a n  a f f i l i a t e  of  a d e c l a r a n t ;  or  (3) a c o n t r a c t  or l e a s e

25 that is not b o n a  f i d e  or  w a s  u n c o n s c i o n a b l e  to t he u n i t  o w n e r s  at the

26 t i m e  e n t e r e d  i n t o  u n d e r  the c i r c u m s t a n c e s  t h e n  p r e v a i l i n g  m a y  be

27 t e r m i n a t e d  w i t h o u t  p e n a l t y  by the a s s o c i a t i o n  at a n y  t i m e  a f t e r  the

28 e x e c u t i v e  b o a r d  e l e c t e d  by  the u n i t  o w n e r s  u n d e r  AS  3 4 . 0 8 . 3 3 0 ( f )  t a k e s

29 o f f i c e  u p o n  r.ot less t h a n  90 d a ys' n o t i c e  to t he o t h e r  part y .



1 (b) T h i s  s e c t i o n  d o e s  n o t  a p p l y  to

2 (1 ) a l e a s e  if a t e r m i n a t i o n  of  the l e a s e  w o u l d  t e r m i n a t e

3 the c o m m o n  i n t e r e s t  c o m m u n i t y  o r  r e d u c e  its size, u n l e s s  t he real

4 e s t a t e  s u u j e c t  to the l e a s e  w a s  i n c l u d e d  in t he c o m m o n  i n t e r e s t  c o m m u -

5 n i t y  f o r  t h e  p u r p o s e  of a v o i d i n g  the r i g h t  of the a s s o c i a t i o n  to

6 t e r m i n a t e  a l e a s e  u n d e r  t h i s  s e c t i o n ;  or

7 (2) a  p r o p r i e t a r y  lease.

8 Sec. 3 4 . 0 8 . 3 7 0 .  B Y L A W S .  (a) T h e  b y l a w s  of t h e  a s s o c i a t i o n  m u s t

9 p r o v i d e

10 ( 1 ) f o r  the n u m b e r  of  the m e m b e r s  of  t he e x e c u t i v e  b o a r d

11 a n d  f o r  the t i t l e s  of t he o f f i c e r s  of  t h e  a s s o c i a t i o n ;

12. (2 ) f o r  the e l e c t i o n  by the e x e c u t i v e  b o a r d  of a p r e s i d e n t ,

13 t r e a s u r e r ,  s e c r e t a r >  a n d  o t h e r  o f f i c e r s  of the a s s o c i a t i o n  s p e c i f i e d

14 by t he b y l a w s ;

15 (3) f or the q u a l i f i c a t i o n s ,  p o w e r s  a n d  d u t i e s ,  t e r m s  of

16 o f f i c e ,  a n d  m a n n e r  of e l e c t i n g  a n d  r e m o v i n g  e x e c u t i v e  b o a r d  m e m b e r s

17 a nd o f f i c e r s  a n d  f i l l i n g  v a c a n c i e s ;

18 (4) w h i c h ,  if any, of  its p o w e r s  th e  e x e c u t i v e  b o a r d  or

19 o f f i c e r s  r,.ay d e l e g a t e  to o t h e r  p e r s o n s  or  to a m a n a g i n g  a g ent;

20 (5) w h i c h  of  its o f f i c e r s  m a y  p r e p a r e ,  e x e c u t e ,  c e r t i f y ,

21 a n d  r e c o r d  a m e n d m e n t s  to z h e  d e c l a r a t i o n  on  b e h a l f  of th e  a s s o c i a t i o n ;

22 a n d

23 (6 ) f or a m e t h o d  of a m e n d i n g  the b y l a w s .

24 (b) S u b j e c t  to the p r o v i s i o n s  of  the d e c l a r a t i o n ,  th e  b y l a w s  m ay

25 p r o v i d e  for a n y  o t h e r  m a t t e r s  the a s s o c i a t i o n  c o n s i d e r s  n e c e s s a r y  a nd

26 a p p r o p r i a t e .

27 Sec. 3 4 . 0 8 . 3 8 0 .  U P K E E P  O F  C O M M O N  I N T E R E S T  C O M M U N I T Y .  (a)

28 E x c e p t  to the e x t e n t  p r o v i d e d  by  t h e  d e c l a r a t i o n ,  b y  (b) of this

29 s e c t i o n ,  or b y  A S  3 4 . 0 8 . 4 4 0 ( h ) ,  the a s s o c i a t i o n  is r e s p o n s i b l e  f o r  the



1 m a i n t e n a n c e ,  r e p a i r ,  a n d  r e p l a c e m e n t  of  the c o m m o n  e l e m e n t s ,  a n d  e a c h

2 u n i t  o w n e r  is r e s p o n s i b l e  f o r  t he m a i n t e n a n c e ,  r e p a i r ,  a n d  r e p l a c e m e n t

3 of the u n it. E a c h  u n i t  o w n e r  s h a l l  a f f o r d  to t h e  a s s o c i a t i o n ,  th e

4 o t h e r  u n i t  o w n e r s ,  a nd to t h e i r  a g e n t s  or  e m p l o y e e s ,  a c c e s s  t h r o u g h

5 the u n i t  that is r e a s o n a b l y  n e c e s s a r y  f o r  m a i n t e n a n c e  a n d  r e p a i r  of

6 the unit. If d a m a g e  is i n f l i c t e d  o n  the c o m m o n  e l e m e n t s  o r  on any

7 u nit t h r o u g h  w h i c h  a c c e s s  is taken, the u n i t  o w n e r  r e s p o n s i b l e  f or t he

8 d a m a g e ,  o r  t he a s s o c i a t i o n  if it is r e s p o n s i b l e ,  is l i a b l e  f o r  the

9 p r o m p t  r e p a i r  of the d a m a g e .

1.0 (b) I n  a d d i t i o n  to the l i a b i l i t y  tha t  a d e c l a r a n t  as a u n i t

11 o w n e r  h a s  u n d e r  this c h a p t e r ,  a d e c l a r a n t  is s o l e l y  l i a b l e  f o r  t he ex-

12 p e n s e s  in  c o n n e c t i o n  w i t h  r e a l  e s t a t e  s u b j e c t  to d e v e l o p m e n t  r i g h t s .

13 No  o t h e r  u n i t  o w n e r  a n d  no o t h e r  p o r t i o n  of  the c o m m o n  i n t e r e s t  c o mmu-

14 n i t y  is s u b j e c t  to a c l a i m  f or p a y m e n t  of  e x p e n s e s  in  c o n n e c t i o n  w i t h

15 d e v e l o p m e n t  rights. U n l e s s  the d e c l a r a t i o n  p r o v i d e s  o t h e r w i s e ,  the

16 i n c o m e  a n d  p r o c e e d s  f r o m  r e a l  e s t a t e  s u b j e c t  to d e v e l o p m e n t  r i g h t s

17 i n u r e s  to the d e c l a r a n t .

18 (c) I n  a p l a n n e d  c o m m u n i t y ,  w h e n  all d e v e l o p m e n t  r i g h t s  h a v e

19 e x p i r e d  w i t h  r e s p e c t  to r eal e s t a t e ,  t he d e c l a r a n t  r e m a i n s  l i a b l e  f or

20 t he e x p e n s e s  of the r eal e s t a t e  u n l e s s ,  u p o n  e x p i r a t i o n ,  t he declai*a-

21 t i o n  p r o v i d e s  that the rea l  e s t a t e  b e c o m e s  c o m m o n  e l e m e n t s  or  units.

22 bee. 3 4 . 0 8 . 3 9 0 .  M E E T I N G S .  A  m e e t i n g  of  the a s s o c i a t i o n  m u s t  be

23 h e l d  at least o n c e  e a c h  year. A s p e c i a l  m e e t i n g  of the a s s o c i a t i o n

24  m a y  b e  c a l l e d  b y  t he p r e s i d e n t ,  by  a m a j o r i t y  of the m e m b e r s  of the

25 e x e c u t i v e  boar d ,  o r  by u n i t  o w n e r s  c o m p r i s i n g  e i t h e r  20 p e r c e n t  o r  a

26 l o w e r  p e r c e n t a g e  s p e c i f i e d  in the b y l a w s  of the v o t e s  in  t he a s s o c i a -

27 tion. N o t  less t h a n  10 n o r  m o r e  t h a n  60 d a y s  in a d v a n c e  of  a m e e t i n g ,

28 t he secretai-y or o t h e r  o f f i c e r  s p e c i f i e d  in the b y l a w s  s h a l l  c a u s e

29 n o t i c e  to be h a n d - d e l i v e r e d  or s ent p r e p a i d  by U n i t e d  S t a t e s  m a i l  to



1 the m a i l i n g  a d d r e s s  of  e a c h  u n i t  o r  to the m a i l i n g  a d d r e s s  d e s i g n a t e d

2 in  w r i t i n g  by th e  u nit o w n e r .  T h e  n o t i c e  of a m e e t i n g  m u s t  s t a t e  th e

3 t i m e  a n d  p l a c e  of the m e e t i n g  a n d  t he i t e m s  o n  th e  a g e n d a ,  i n c l u d i n g

4 th e  g e n e r a l  n a t u r e  of a p r o p o s e d  a m e n d m e n t  to t h e  d e c l a r a t i o n  or

5 b y l a w s ,  b u d g e t  c h a n g e s ,  a n d  a p r o p o s a l  to r e m o v e  an o f f i c e r  or  m e m b e r

6 of the e x e c u t i v e  board.

7 Sec. 3 4 . 0 8 . 4 0 0 .  Q U O R U M S .  (a) U n l e s s  t he b y l a w s  p r o v i d e  o t h e r -

8 wise, a q u o r u m  is p r e s e n t  t h r o u g h o u t  a m e e t i n g  of the a s s o c i a t i o n  if

9 p e r s o n s  e n t i t l e d  to cast 20 p e r c e n t  of the v o t e s  t h a t  m a y  be  c a s t  f o r

10 e l e c t i o n  of  t he e x e c u t i v e  b o a r d  a r e  p r e s e n t  in  p e r s o n  or by p r o x y  at

11 the b e g i n n i n g  of the m e e t i n g .

12 (b) U n l e s s  th e  b y l a w s  s p e c i f y  a l a r g e r  p e r c e n t a g e ,  a q u o r u m  is

13 c o n s i d e r e d  p r e s e n t  t h r o u g h o u t  a m e e t i n g  of the e x e c u t i v e  b o a r d  if

14 p e r s o n s  e n t i t l e d  to cas t  50 p e r c e n t  of  the v o t e s  o n  the b o a r d  a r e

15 p r e s e n t  at the b e g i n n i n g  of t he m e e t i n g .

1G Sec. 3 4 . 0 8 . 4 1 0 .  V O T I N G  A N D  P R O X I E S .  (a) If o n l y  o n e  of s e v e r a l

17 o w n e r s  of a unit is p r e s e n t  at a m e e t i n g  of  t he a s s o c i a t i o n ,  t he o w n e r

18 p r e s e n t  is e n t i t l e d  to c ast all t he v o t e s  a l l o c a t e d  to t he unit. If

19 m o r e  t h a n  o n e  of the o w n e r s  a re p r e s e n t ,  the v o t e s  a l l o c a t e d  to the

20 u n i t  m a y  be cast o n l y  in  a c c o r d a n c e  w i t h  the a g r e e m e n t  of a m a j o r i t y

21 in i n t e r e s t  of the o w n e r s ,  u n l e s s  t he d e c l a r a t i o n  e x p r e s s l y  p r o v i d e s

22 o t h e r w i s e .  T h e r e  is m a j o r i t y  a g r e e m e n t  if a n y  o n e  of  the o w n e r s  c a s t s

23 the v o t e s  a l l o c a t e d  to th e  u n i t  w i t h o u t  p r o t e s t  b e i n g  m a d e  p r o m p t l y  to

24 the p e r s o n  p r e s i d i n g  o v e r  the m e e t i n g  by  a n o t h e r  owner’ of t he unit.

25 (b) V o t e s  a l l o c a t e d  to a u n i t  m a y  be cast u n d e r  a p r o x y  d u l y

26 e x e c u t e d  by a u n i t  owner. If a u n i t  is o w n e d  by m o r e  t h a n  on e  p e r s o n ,

27 e a c h  o w n e r  of  the uni t  m a y  v o t e  o r  r e g i s t e r  p r o t e s t  to t he c a s t i n g  of

28 v o t e s  by the o t h e r  o w n e r s  of the u n i t  t h r o u g h  a d u l y  e x e c u t e d  p r o x y .

29 A  u n i t  o w n e r  m a y  r e v o k e  a p r o x y  g i v e n  u n d e r  t h i s  s e c t i o n  o n l y  by



1. a c t u a l  n o t i c e  o f  r e v o c a t i o n  to the p e r s o n  p r e s i d i n g  o v e r  a m e e t i n g  of

2 the a s s o c i a t i o n .  A  p r o x y  is v o i d  if it is n o t  d a t e d  or p u r p o r t s  to be

3 r e v o c a b l e  w i t h o u t  n o t i c e .  A  p r o x y  t e r m i n a t e s  o n e  y e a r  a f t e r  its date,

4 u n l e s s  it s p e c i f i e s  a s h o r t e r  term.

5 (c) If the d e c l a r a t i o n  r e q u i r e s  that v o t e s  o n  s p e c i f i e d  m a t t e r s

6 a f f e c t i n g  the c o m m o n  i n t e r e s t  c o m m u n i t y  be c a s t  b y  l e s s e e s  r a t h e r  t h a n

7 u n i t  o w n e r s  of l e a s e d  u n i t s :  (1) the p r o v i s i o n s  o f  (a) and (b) of

8 this s e c t i o n  a p p l y  to l e s s e e s  as if t h e y  w e r e  u n i t  o w n e r s ;  (2 ) u n i t

9 o w n e r s  w h o  h a v e  l e a s e d  t h e i r  u n i t s  to o t h e r  p e r s o n s  m a y  n o t  cast v o t e s

10 on  the s p e c i f i e d  m a t t e r s ;  a n d  (3) l e s s e e s  a r e  e n t i t l e d  to n o t i c e  of

11 m e e t i n g s ,  a c c e s s  to r e c o r d s ,  a n d  o t h e r  r i g h t s  r e s p e c t i n g  the m a t t e r s

12 as if t h e y  w e r e  u n i t  o w n e r s .  U n i t  o w n e r s  m u s t  a l s o  be  g i v e n  n o t i c e

13 u n d e r  A S  3 4 . 0 8 . 3 9 0 ,  of  all m e e t i n g s  at w h i c h  l e s s e e s  a r e  e n t i t l e d  to

14 vote.

15 (d) V o t e s  a l l o c a t e d  to a u n i t  o w n e d  b y  t he a s s o c i a t i o n  m a y  not

16 be cast.

17 Sec. 3 4 . 0 8 . 4 2 0 .  T O R T  A N D  C O N T R A C T  L I A B I L I T Y .  N e i t h e r  the a s so-

18 c i a t i o n  n o r  a ny uni t  o w n e r  e x c e p t  t he d e c l a r a n t  is l i a b l e  for the

19 t o r t s  of the d e c l a r a n t  in c o n n e c t i o n  w i t h  an y  p a r t  of the c o m m o n

20 i n t e r e s t  c o m m u n i t y  that the d e c l a r a n t  h as t h e  r e s p o n s i b i l i t y  to m a i n -

21 tain. A n  a c t i o n  a l l e g i n g  a w r o n g  d o n e  by the a s s o c i a t i o n  m u s t  be

22 b r o u g h t  a g a i n s t  the a s s o c i a t i o n  a n d  not a g a i n s t  a u n i t  owner. If the

23 w r o n g  o c c u r r e d  d u r i n g  a p e r i o d  of  d e c l a r a n t  c o n t r o l  a n d  the a s s o c i a -

24 t i o n  g i v e s  the d e c l a r a n t  r e a s o n a b l e  n o t i c e  o f  a n d  a n  o p p o r t u n i t y  to

25 d e f e n d  a g a i n s t  the a r t i o n ,  the d e c l a r a n t  w h o  t h e n  c o n t r o l l e d  the

26 a s s o c i a t i o n  is l i a b l e  to t he a s s o c i a t i o n  o r  to a u n i t  o w n e r  for (1 )

27 tort l o s s e s  no t  c o v e r e d  by i n s u r a n c e  s u f f e r e d  by th e  a s s o c i a t i o n  or

28 t h e  u n i t  owner, and (2 ) e a c h  cos t  tha t  t he a s s o c i a t i o n  w o u l d  not h a v e

29 i n c u r r e d  but f o r  a b r e a c h  of c o n t r a c t  o r  o t h e r  w r o n g f u l  a ct or



1 omission. If the declarant is liable to the a s s o c i a t i o n  u n d e r  this

2 section, the d e clarant is liable for the expenses of litig a t i o n

3 incurred oy the association. A statute of limi t a t i o n  a ff ecting the

4 right of a c t i o n  of the a ss o c i a t i o n  u n d e r  this sect io n  is tolled until

5 the p e r i o d  of d e clarant control terminates. A  unit owner is not

6 p r ecluded from m a i n ta i n i n g  an ac t i on  u n d e r  this section because the
•|
7 p e r s o n  is a unit owner or a m e m b e r  or o f f i c e r  of the association. A

8 lien r e s ulting from a judgment against the a s s o c i a t i o n  is governed by

9 AS 34.08.480.

10 Sec. 34.08.430. C O N V E Y A N C E  OR E N C U M B R A N C E  OF COMMON ELEMENTS.

11 (a) In a co n d om i n i u m  or p l a n n e d  community, portions of the common

1 2  elements na y  be conveyed or subj e c t e d  to a s e c u r i t y  interest by the

13 a s s o c i a t i o n  if persons e n t itled to cast at least 80 percent of the

14 votes in the association, inc l u d i ng  80 perc e n t  of the votes a l l ocated

15 to units not owned by a declarant, or any larger p e r c e n t ag e  the decla-

16 ration specifies, agree to the action, but e ach o wner of a unit to

17 w h i c h  a limited common element is all o c a t e d  must agree in o rder to

18 convey the limited common element or subject it to a security inter-

19 est. The d e c l a r at i o n  may specify a smal l e r  p e r c e n t ag e  only if each of

20 the units is r e s t r i c t e d  e x c l u si v e l y  to n o n r e s i d e n t i a l  uses. The

2 1  proceeds of the sale and p r o ceeds of a loan secu r e d  by e n c u m b r an c i n g  a

2 2  common are a  are an asset of the association.

23 (b) Part of a c ooperative may  be c o n veyed and all or part of a

24 c o o p e r at i v e  may be su b je c t e d  to a security interest by the a s s o c i a t i o n

25 if pers o n s  entitled to cast at least 80 percent of the votes in the

26 association, i n cluding 80 perc e n t  of the vo t e s  a l l o c a t e d  to units not

27 owned by a declarant, or any larger p er c e n t a g e  the d e c l a r a t i o n speci-

28 fies, agree to le action, but, if fewer than all of the units or

29 limited common elements are to be conveyed or sub j e c te d  to a security
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1 interest, the n  each unit o w n e r  or the units to w h i c h  the limited 

c ommon eleme n t s  are al l o c a t ed  must agree in o rd e r  to convey the units 

or limited co m m o n  elements or subject them to a s e c u r it y  interest. 

The d e c l a r a t i o n  m a y  specify a smal l e r p e r c e n t a g e  only if e a c h  of the 

units is r e s t r i c t e d  e x c l u s i ve l y  to n o n r e s i d e n t i a l  uses. The proceeds 

of the sale and p ro ceeds of a loan secured by e n c u m b r a n c i n g  a common 

area are an asset of the association. A p u r p o r t e d  c o n ve y a n c e  or other 

v o l u n t a r y  tr a n s f e r  of an entire cooperative, unless m a d e  u n d e r  AS 34.- 

08.260, is void.

(c) An  agreement to convey common eleme n t s  in a c o n d o m i ni u m  or 

p l a n n e d  c o mmunity or to subject the common elements to a security 

interest and an agreement to convey any part of a cooper a t i v e  or 

subject the c o o pe r a t i v e  to a s e c u r i t y interest must be e v i d e n c e d  by 

the e x e c u t i o n  of an agreement, or ratif i c a t i o ns  of the agreement, in 

the same m a n n e r  as a d eed by the r e quisite num b e r  of unit owners. The 

ag reement must specify a date after w h i c h  the agr e em e n t  w i l l  be void  

unless r e c or d e d  be f o re  the date. The a g reement and each r a t i f i c a ti o n  

of the agreement must be recorded in each r e c o r d i ng  d is t r i c t  in w h i c h  

a p o r t i o n  of the common interest c o mmunity is s it u a t e d  and is e f f e c­

tive only u p o n  recording.

(d) T h e as s o ci a t i o n  on behalf of the unit owners ma y  contract to 

convey an interest in a common interest comm u n i t y  u n d e r  (a) of this 

section, but the contract is not e n f o rc e a b l e  against the a s s o c i a t i o n  

until a p p r o v e d  u n d e r  (a) - (c) of this section. A f t e r  a p proval under

(a) - (c) of this section, the a s s o c i a t i o n  has the powers nec e s s a r y 

and a p p r o p ri a t e  to effect the conveyance or encumbrance, i n c l ud i n g  the 

p o w e r to execute a deed or o ther instrument.

(e) Un l e s s  made u nder this section, a p u r p o r t e d  conveyance, 

encumbrance, j ud i c i a l  sale, or o t h e r  v o l u n t a r y  t r a n sf e r  of common

SB 44 - 4 4 .
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el e ments or of any other part of a co o p e r a t i ve  is void.

(f) A c o n v e y a n ce  or e n c u m b r an c e  of com mo n  elements o r  of a 

co o p e r a t iv e  u n d e r  this s e c t i on  does not d e p r i v e  a unit of its right of 

a ccess and support.

(g) Unless the d e c l a r a t i o n  p ro vides otherwise, a conveyance or 

e n c u m b r a n c e  of common elements under this secti o n  does not affect the 

p r i o r i t y  or v a l i d i t y  of p r e e x i s t i n g  encumbrances.

(h) In a cooperative, the a ss o c i a t i o n  m a y  acquire, hold, e n c u m­

ber, or convey a p r o p r i e t a r y lease without com p ly i n g  w i t h  this s e c­

tion.

Sec. 34.08.440. INSURANCE. (a) C o m m e n c i n g  not later than the 

first conve y a n c e  of a unit to a per s o n  other than a declarant, the 

a s s o c i a t i o n  shall maintain, to the extent r e a s o n a b l y  available:

(1 ) p r o pe r t y  insurance on the common elements and, in a 

p l a n n e d  community, on p r o p e r t y  that mus t  be c o m e  co m mo n  elements, 

i n s u r i n g  against all risks of direct physical loss commonly insured 

against or, in the case of a conve rs i o n  building, against fire and 

e x t e n d e d  cover a g e  perils and the total amount of insurance after 

a p p l i c a t i o n  of any de d u c tibles must be not less t han 1 0 0  percent of 

the actual cash v a l u e  of the insu r e d  p r o perty at the time the i n s u r­

ance is p u r c h a s e d  and at each renewal date, e x c l us i v e  of land, e x c a v a­

tions, foundations, and other items n o r mally e x c l u d e d  from p r op e r t y  

policies; and

(2 ) liability insurance, in c l u d i n g m e d i c a l  payments i n s u r­

ance, in an amount d e te r m i n e d  by the executive b o a r d  but not less than, 

an amount s p e c i f i e d  in the declaration, c o v e r i n g  all occurr e n ce s  

commonly insu r e d  against for death, bodily injury, and p r o p e r t y damage 

a r i s i n g  out of or in c o n n e c t i on  w i t h  the use, ownership, or m a i n t e­

nance of the common elements and, in cooperatives, of each unit.
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1 (b) In the case of a b u i l d i n g  that is part of a c o o p e r a t i v e  or

2  that contains a unit h a v i n g  h o r i z o n t a l  boundaries d e s c r i b e d  in the

3 declaration, the insurance m a i n t a i n e d  u nder (a)(1) of this section, to

4 the extent r e a s o na b l y  available, must include the unit, but need not

5 include imp r o v e m en t s  and b e t t e r m e nt s  i nstalled by a unit owner.

6 (c) If the in s urance d e s c r i b e d  in (a) and (b) of this s e c t i o n  is

7 not reas o n ab l y  available, the a s s o c i a t i o n  p ro mptly shall cause n o t i c e

8 of the fact to be h a n d - d e l i v e r e d  or sent prepaid by U n i t e d  States mail

9 to each unit owner. The d e c l a r a t i o n  ma y  require the a s s o c i a t i o n  to

1 0  carry other insurance, and the a s s o c i a t i o n  in any event m a y  carry

1 1  other insurance it c onsiders a pp r o p r i a t e  to protect the a s s o c i a t i o n  or

1 2  the unit owners.

13 (d) I nsurance p o l i c i e s  carr i e d  u n d e r  (a) and (b) of this sect i o n

14 must provide that

15 (1) each unit o w n e r is an insured person u n d e r  the p o l i c y

16 wit h  respect to liability a r i s i n g  out of interest of the unit o w n e r  in

17 the common elements or m e m b e r s h i p  in the association;

18 (2 ) the i ns u r e r  waives the right to s u b r o g a t i o n  u n d e r  the

19 policy against a unit o w n er  or m e m b e r  of the h o u s e h o l d  of a unit

2 0  owner;

21 (3) an act or o m i s s i o n  by a unit owner, un le s s  acting

2 2  w i t h i n  the scope of the unit owner's authority on be h a lf  of the asso-

23 ciation, will not v o i d  the po li c y  or be a con d i t i o n  to r e c o v e r y  u n d e r

24 the policy; and

25 (4) if, at the time of a loss u nder the policy, there is

26 other insurance in the name  of a unit owner covering the same risk

27 covered by the policy, the policy of the as s o c i a t i on  p r o v i d e s  primary

28 insurance.

29 (e) A loss covered by the p r op e r t y  policy u n d e r  (a)(1) and (b)



1 of this sect io n  must be a d j u s t e d  w it h  the association, but the insur-

2  ance proceeds for the loss are paya b l e to an i n s u r a n c e  trustee des-

3 ignated for the purpose o r  to the as s o c i at i o n  and not to a h o l d e r  of a

4 s ec urity interest. The insurance trustee r the a s s o c i a t i o n  shall

5 h o l d  insurance p r o c e e d s  in trust for the association, unit owners, and

6 lien holders as their interests may appear. Subject to the provi s i o ns

7 of (h) of this section, the proceeds must be d i s b u r s e d  first for the

8 repair or r e s t o r a t i on  of the d a m a g e d  property, and the association,

9 unit o w n e r s , and lien holders are not entitled to r e c e i v e p a y m e n t  of a

1 0  p o r t io n  of the p r o ceeds unless there is a surplus of p r o ceeds after

1 1  the p r o p e rt y  has b een c o m p l e t e ly  repaired or restor e d  or u n l e s s  the

1 2  co :'.mon interest community is terminated.

13 (f) A n  i n s urance policy issued to the a s s o c i a t i o n  does not

H  prevent a unit owner from o b taining insurance for the benefit of the

unit owner.

16 (g) An insu r e r  that has issued an i n surance p ol i c y  u n d e r  this

17 sect i o n shall issue c e r ti ficates or mem o r a nd a  of in su r a n c e  to the

18 a s s o c i a t i o n  and, upon w r i t t e n  r e q u e s t , to a unit o wner or h o l d e r  of a

19 security interest. The insu r er  issuing the policy may not cancel or

20 refuse to renew it until 30 days after notice of the p r o p o s e d  cancel-

2 1  lation or nonre n e w al  has b een ma i l e d  to the association, each unit

2 2  owner and each h o l d e r  of a security interest to w h o m  a ce r t i f i ca t e  or

23 m e m o r a n d u m  of i nsurance has b e e n  issued at their last k n o w n  addresses.

24 (h) A  p o r t i o n  of the common interest community for w h i c h  insur-

25 ance is requi r e d  under this section that is damaged or d e s t r o y e d  must

26 be repaired or r e p laced p r o mp t l y  by the a s s o c i a ti o n  unless (1 ) the

27 co m m o n  interest community is terminated and AS 3 4 . 0 8 . 2 6 0  applies, (2)

28 repairs or replacement w o u l d  be illegal u n d e r  a state stat u t e  or

29 m u n i c i p a l  o r d inance g o verning hea lt h  or safety, or (3) 80 perce n t  of



1 the unit owners, inc l u d i n g  each o w n e r  of a unit or assigned limited

2 common element that w i l l  not be rebuilt, vote not to rebuild. The

3 cost of repair or re p l ac e m e n t  in excess of insurance p r oceeds and

4 reserves is a common expense. If the entire common interest c om munity

5 is not repaired or replaced, (1 ) the ins u r a n ce  p r o ceeds att ri b u t a b l e

6 to the damaged common e l e ments m ust be used to restore the dama g e d

7 area tc a c o n d i t i o n  compa t i b le  w i t h  the re m a i nd e r  of the co m m o n  inter-

8 est community, and (2 ) except to the extent that other persons w ill be

9 distributees, (A) the ins u r a nc e  proce e d s a t t r i butable to a unit and

1 0  limited common elements that is not rebuilt must be d i s t r i b u t e d  to the

1 1  owner of the unit and the owner of the unit to w h i c h  the limited

1 2  common elements were allocated, or to lien holders, as t heir interests

13 may appear, and (B) the r e m ainder of the proceeds must be d i s t r i b ut e d

14 to each unit owner or lien holder, as t he i r  interests may appear, as

15 follows: (i) in a condominium, in p ro p o r t i o n  to the common element

16 interest of all the units an d  (ii) in a cooperative or p l an n e d  commu-

17 nity, in p r o p o r t i o n  to the common expense liabilities of all the

18 units. If the unit owners vot e not to rebuild a unit, the al l ocated

19 interests of the unit are r e a l l o c a t e d  u p o n  the vote as if the unit had

20 been condemned u nder AS 34.08.860(a), and the a s s o c i a t i o n  promptly

2 1  shell prepare, execute, and re c or d  an amendment to the d e c l a r a t i o n

2 2  re flecting the reallocations.

23 (i) The p rovisions of this s e c t io n  may be v a r i e d  or w a i v e d  i n  a

24 common interest community if all of the units are r e s tr i c t e d  to non-

25 residential use.

26 Sec. 34.08.450. SURPL U S  FUNDS. Unless ot h e r w i s e  p r o v i d e d  in the

27 declaration, surplus funds of the as so c i a t i o n  r e maining after payment

28 of or pr o vision for common e xp enses and prepayment of reserves must be

29 paid to the unit owners in p r o p o r t i o n  to common expense l iabilities or



c r e d it e d  to them to reduce future common expense assessments.

Sec. 34.08.460. A S S E S S M E N T S  FOR COMMON EXPENSES. (a) U n t i l  the 

a s s o c i a t i o n  makes a common expe ns e  assessment, the dec l a r a n t  shall pay 

all common expenses. A f t e r  a n  asse s s m en t  has been mad e by the a s s o c i­

ation, assessments must be m a d e  at least annually, based on a budget 

a dopt e d  at least a n n ually by the association.

(b) Except for a s se s s m e n t s  u n d e r  (c) - (e) of this section, all 

c o m m on  expenses must be a s s e ss e d  against e ach unit in accor d a n c e  w i t h  

the allocations set out in the d e c l a r a t i o n  u n d e r AS 34.08.150(a) and

(b). A past due common expe n s e assessment or an instal l m e n t  of the

assessment bears interest at the rate e s t a b l i s h e d  by the a s s o c i a t i o n

not exc ee d i n g  18 percent pe r year.

(c) To the extent r e qu i r e d  by the d e c l a r a t i o n

(1 ) a common expense a s s o c i a t e d  w i t h  the m a i n t enance, 

repair, or replacement of a limited common element must be assess e d  

against each unit to w h i c h  that limited common element is assigned, 

equally, or in p r o p o r t i o n  p r o v i d e d  by the declaration;

(2 ) a common expe n s e  or p o r ti o n  of the common expense 

b e n e f i t i n g  fewer than all of the units must be a s s e s s e d e x c l u s i v el y  

against the units benefited;

(3) the costs of i n s u r a n c e must be a s s essed in prop o r t i on

to risk; and

(4) the costs of u t i l i t i e s  that can be d e t e r m i n e d  must be

a s s e ss e d  in p r o p o r t i o n  to u s a g e  and if the costs of util i t i e s  cannot

be determined, the cost of n o n d e t e r m i n a b l e  utilities shall be shared

as a common expense.

(d) A n  assessment to pay a j u d gment against the a s s o c i a t i o n  may 

be m ade only against the units in the common interest community at the 

time the judgment was entered, in p r o p o r t i o n  to their common expe ns e
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1 liabilities.

2 (e) If a co m m o n  expense is caused b y  the m is c o n d u c t  of a unit

3 owner, the a s s o c i a t i o n  maj assess that expe n s e  e x cl u sively against the

4 unit.

5 (f) If co m m on  expe ns e  liabili t i e s  are reallocated, c o m m o n  ex-

6 p ense assess me n t s  and any i nstallment of the asses s m e nt  n o t  yet due

7 must be reca l c ul a t e d  in a c c o r d a n c e w i t h  the re a l l o c a t ed  com m o n  expen s e

8 liabilities.

9 Sec. 34.08.470. L IEN FOR ASSE S S M E N T S . (a) The a s s o c i a t i o n  has

1 0  a lien on a unit for an a s sessment levied against the unit or fines

1 1  imposed against its unit o w n e r  from the time the a s se s s m e n t  or fine

12 becomes due. U n l e s s  the d e c l a r a t i o n  ot he r w i s e  provides, fees,

13 charges, late charges, fines, an d  interest charged u nd e r  AS 34.08.-

14 320(a)(10) - (12) are e n f o r c e a b l e  as a s s es s m e n t s  u n d e r  this section.

15 If an asses s me n t  is p a y a b l e  in i n s t allments, the full amount of the

16 assessment is a lien from the time the first i nstallment becomes due.

17 (b) A lien u n d e r  this s e c t io n  is p r i o r  to all other liens and

18 encumbrances on a unit except (1 ) a lien and e n c u m b r a n c e  recor d e d

19 before the r e c o r d a t i o n  of the d e c l a r a t i o n  and, in a cooperative, a

2 0  lien and e n c um brance w h i c h  the a s s o c i a t i o n  creates, assumes, or takes

2 1  subject to; (2 ) a first security interest on the unit r e c o r d e d  before

2 2  the date on w h ic h  the a s s e s s m e n t  sought to b~ e n f o r c e d  became delin-

23 quent, or, in a cooperative, the first security interest e n c u m b e r i n g

24 only the interest of the unit o w n e r  and p e r f e c t e d  before the dat e  on

25 w h i c h  the a s sessment sought to be e n f o r c e d  became d elinquent; and (3)

26 a lien for real estate taxes and o ther g o v e r n m e n t a l  as s es s m e n t s  or

27 charges against the unit or cooperative. A  lien u n d e r  this s e c ti o n  is

28 also prior to all s e cu r i t y  i n terests de s c r i b e d  in (2 ) of this subsec-

29 tion if the common e x p en s e  a s s e s s me n t s  b a s ed  on the p e r i o d i c  budget
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1 a d o p t e d  by the a s s o c i a t i o n  u n d e r  AS 34.08.460fa) w o u l d  have be c o m e  due

2 in the absence of a c c e l e r a t i o n  dur i n g  the si x  months i m m e d i a te l y

3 p r e c e d i n g  i n s t i t u t i o n  of an act i o n  to enforce the lien. This subsec-

4 tio n does not affect the pr i ority of a m e c h a n i c ' s  or m a t e r i a l m a n ' s

5 lien, or the p r i ority of a lien for o t h e r  as s es s m e n t s  m a d e  by the

6 association. A  lie n  u nder this section is not subject to the pro-

7 v i si o n s  of AS 09.38.010.

8 (c) Unless the d e c l a r a t i o n  provi de s  otherwise, if two or m ore

9 a s s oc i a t i o n s  have liens for assess m e nt s  created at any time on the

1 0  same property, e a c h  lien has equal priority.

11 (d) The rec o r d in g  of the d e c l a r a t i o n  c o n s t it u t e s  record notice

12 and p e r f e c t i o n  of the lien. F u r t h e r  r e c o r d i n g of a claim of l ien for

13 assess m e n t  un d e r  this s e c t i o n is not required.

14 (e) A lien for an u n p a i d  a ssessment is e x t in g u i s h e d  un l e ss  pro-

15 ceedings to enforce the lien are i ns t i t u t e d  w i t h i n  three years a f t e r

16 the full amount of the assessment b e c o m e s  due.

17 (f) This secti o n  does not prohibit an action to r e c o v e r sums for

18 w h i c h  (a) of this section creates a lien or prohi b i t  an a s s o c i a t i o n

19 from taking a dee d  in lieu of foreclosure.

20 (g) A  judgment or decree in an act i o n  broug h t  u n de r  this section

21 is en f o r ce a b l e  by e x e c u t i o n  u n d e r  AS 09.35.010.

22 (h) The a s s o c i a t i o n  u pon w r i t t e n  request shall furn i s h  to a unit

23 owner a statement setting out the amount of u n p a i d  assessments against

24 the unit. If the interest of the unit owner is real estate, the

25 statement must be in recor d a b l e  form. The statement must be fur n is h e d

26 w i t h i n  1 0  business days a fter receipt of the request and is b i n d i n g  on

27 the association, the e x ecutive board, and each unit owner.

28 (i) In a cooperative, u p o n  n o np a y m e n t  of an assessment on a

29 unit, a unit owner may be evic t ed  in the same m a n n e r  as p r o v i d e d  by



1 law in the case of an u n l awful h o l d o v e r  by a c om m e r c i a l  tenant, and

2 the lien m a y  be f o r ec l o s e d  u n d e r  this section.

3 (j ) The a s s o c i a t i o n ' s  lien m a y  be forec l o s ed  u n d e r  this sub-

4 section:

5 (1) in a c o n d o m i n i u m or plan n e d  community, the l i e n  of the

6 a ss o c i a t i o n  must be f o r e c l o s’d as a mo rt g a g e  or d eed of trust on real

7 estate is foreclosed, cr as a lien is forec l o s e d  u n d e r  AS 34.35.005;

8 (2 ) in a co o p e rative w h o s e  unit owners' int e r e s t s in the

9 units are real estate, the lien of the a s s o c i a t i o n must be foreclosed

1 0  as a mo r t g a g e  o r  deed of trust on real estate is fore c l o s e d  or as a

11 lien is fore cl o s e d  u nder AS 34.35.005;

12 (3) in a c o o p e r a t i v e w ho s e  unit owners' interests in the

13 units are p e r sonal property, the lien of the a s s o c i a t i o n  must be

14 f oreclosed as a security i n t erest u n d e r  AS 45.09; or

15 (4) in the case of foreclosure under AS 34.20.070, the

16 a s s o c i a t i o n  shall give r ea s o n a b l e  notice of its a c t i o n  to ea c h  lien

17 ho ld e r  of a unit w h os e  interest w o u l d  be affected.

18 (k) In a cooperative, if the interest of the unit o w n e r  in a

19 unit is real estate,

2 0  (1 ) the association, u p o n  n o np a y m e n t  of an assessment and

2 1  c ompliance w it h  this subsection, may sell the unit at a pu b li c  sale or

2 2  by private negotiation, and at any time and place; e ach aspect of the

23 sale, i n c luding the method, advertising, time, place, and terms must

24 be reasonable; the a s s o c i a t i o n  shall give reaso n a b l e  w r i t t e n  notice to

25 the unit owner and a lessee of the unit owner of the time and place of

26 the pub l i c  sale or, if a priv a t e  sale is intended, of the int e n t i o n  oi

27 entering into a contract to sell and of the time a f t e r  w h i c h  a private

28 d is p o s i t i o n  may be made; the same not ic e  must also be sent to any

29 o ther p e r s o n  who has a r e c o r d e d  interest in the unit that w o u l d  be cut



1 off by the sale, but only if the r e c o r d ed  interest was on record seven

2 w e ek s  before the date spe c i f i e d  in the notice as the date of a p u b l i c

3 sale o r  seven weeks before the date s p e c i fi e d  in the n o t i c e  as the

4 dat e  a f t e r  w h i c h  a priv a t e sale m a y be made; the notices r e q u i r e d  by

5 this s u b s e c t i o n  m a y  be sent to any address r e a s o n a b l e  in the cir-

6 cumstances; sale ma y not be h e l d  u ntil five weeks a ft e r  the send i n g of

7 the notice; the a s s o c i a t i o n  m a y  buy at a public sale and, if the sale

8 is c on ducted by a fiduciary or o ther p e r s o n  not related to the asso-

9 ciation, at a private sale;

1 0 (2 ) unless o t h erwise agreed, the d e b t o r  is liable for any

11 d e f i c i e n c y  i n  a foreclosure sale u nder AS 09.45.170;

12 (3) the proceeds of a f o r e cl o s u r e  sale must be a p p l i e d  in

13 the f o l l o w i ng  order:

14 (A) the r e a s on a b l e  expenses of sale;

15 (B) the reas o n a b l e  expenses of s ec u r i n g  p o s s e s s i o n

16 before sale inc l ud i n g  holding, maintaining, and p r e p a r i n g  the

17 unit for sale, payment of taxes and o t h e r g o v e r n m en t a l  charges,

18 p r emiums on hazard and l iability insurance;

19 (C) s a t i s f a c ti o n  of the lie n  of the association;

20 (D) s a t i s f a c t i o n  in the order of p r i o r i t y  of a subor-

2 1  di na t e  c laim of record; and

22 (E) remit t a n c e of any excess to the unit owner.

23 (4) a good faith p u r c h a s e r  for value acquires the unit free

24 of the assoc i a t i o n' s  debt that gave rise to the lien u n de r  w h i c h  the

25 foreclo s u r e  sale o c c u rr e d  and any s u b o r dinate interest, e ven though

26 the a s s o c i a t i o n  or o ther p e rs o n  c o n d uc t i n g  the sale failed to comply

27 w i t h  the requirements of this section; the p e r s o n  c o n d uc t i n g  the sale

28 shall exec u te  a c onveyance to the p u r c h a s e r  sufficient to convey the

29 unit an d  stating that it is e x e c ut e d  a fter a f oreclosure of the



1 a s s o ci a t i o n ' s  lien by power of sale and that p e r s o n  condu c t i ng  the

2 sale was e mpowered to mak e the sale; si g nature and title or aut h o r i t y

3 of the p er s o n  signing the conveyance as g r a n t o r  and a recital of the

4 facts of nonpa y me n t  of the a ssessment and of the giving of the notices

5 r e q u i r e d  by this subse c ti o n  are s ufficient proof of the facts recited

6 and of the authority of the per s o n to sign; furt h e r  p roof of a u t hority

7 is not required even if the a s s oc i a t i o n  is n am e d  as grantee in the

8 cjnveyance;

9 (5) at any time before the a s s o c i a t i o n  has d i sp o s e d  of a

1 0  unit in a cooperative or entered into a contract for its d i s p o s i t i o n

1 1  u n d e r  the power of sale, the unit owner or the ho l d e r of a su b o r d i n a te

1 2  security interest may cure the default of the unit owner and prevent

13 sale or other d i s p o s i t i o n  by tendering the pe r f o r m an c e  due u n d er  the

14 s e c urity agreement, i n c luding an amount due beca us e  of exercise of a

15 right to accelerate, plus the reasonable expenses of p ro c e e d i n g  to

16 foreclosure incurred to the time of tender.

17 Sec. 34.08.480. O T H ER  LIENS. (a) In a c o n d o mi n i u m  or p l a n n e d

18 community,

19 (1 ) except as pr o vided in (2 ) of this subsection, a record-

2 0  ed j u d gment for money against the a s s o c i a t io n  is not a lien on the

2 1  common elements, but is a lien in favor of the judgment lien h o l d e r

2 2  against the units in the common interest c o mmunity at the time the

23 judgm e n t  was entered; the p r o perty of a unit owner is not subject to

24 the claims of creditors of the association;

25 (2 ) if the associ a ti o n  has gran t e d  a security interest in

26 the common elements to a creditor of the a s s o c i a t i o n  u n d e r  AS 34.08.-

27 430, the h o l d e r  of the security interest shall e x e rcise its right

28 against the common elements before its j u d gment lien on a unit may be

29 enforced;



1 (3) w h e t h e r  p e r f e c t e d  be f o re  or a ft e r  the c r e ation of the

2 common interest community, if a lien, o ther t han a deed of trust or

3 m o r tgage incl u d i n g  a j u d g m e n t  lien or lien a t t r i b u t a b l e  to w o r k

4 p e r f o r m e d  or m a t e r i a l s  s u p p l i e d be f o re  c r e a t i o n  of the co m m o n  interest

5 community, becomes e f f e c t i v e against two or m ore units, the unit o wner

6 of an affected unit m a y  pay to the lien h o l d e r  the amount of the lien

7 attributable to the unit, and the lien holder, u p o n  receipt of pay-

8 ment, shall promptly d e l i v e r  a release of the lien covering the unit;

9 the amount of the payment must be p r o p o r t i o n a t e  to the ratio that the

1 0 unit owner's common expe ns e  liability bears to the common expense

1 1 liabilities of all unit owners wh o s e  units are subject to the lien;

1 2  after payment, the a s s o c i a t i o n  ma y  not assess or have a lien against

13 the unit owner's unit for any p o r t i o n  of the common expenses incurred

14 in connection w i t h  the lien;

15 (4) a j u d gment against the a s s o c i a t i o n  must be inde x e d  in

16 the name of the common interest c o m m u ni t y  an d  the a s s o c i a t i o n  and,

17 whe n  so indexed, is n o t i c e  of the lien against the units.

18 (b) In a cooperative,

19 (1) if the a s s o c i a t i o n  receives not i c e  of an i m p e n d in g

2 0  foreclosure on all or a p o r t i o n  of the a s s o ci a t i o n ' s  real estate, the

2 1  as s o c ia t i o n  shall pr o mptly transmit a copy of the notice to eac h  unit

2 2  owner of a unit located wi t h in  the real estate to be foreclosed; a

23 failure of the a ss o c i a t i o n  to transmit the no t i c e does not affect the

24 v a l idity of the foreclosure;

25 (2) w h e t h e r  or not the p r o p e r ty  of a unit owner is subject

26 to the claims of creditors of the association, o ther p r o p e r ty  of a

27 unit owner is not subject to the claims.

28 Sec. 34.08.490. A S S O C I A T I O N  RECORDS. The a s s o c i a t i on  shall keep

29 financial records s u f f i c i e nt l y  d e t a i l e d  to enable the a s s o c i a t i o n  to
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comply w i t h  AS 34.08.590. F i nancial and o t h e r  records must be made 

reasonably available for e x a m i n a t i o n by a unit o w n er  a n d  an auth o ri z e d  

agent of a unit owner.

Sec. 34.08.500. A S S O C I A T I O N  AS TRUSTEE. If a third p e rs o n  deals 

w i t h  the a s s o c i a t i o n  in the capacity of the a s s o c i a t i o n  as a trustee, 

the e x i stence of trust powers and t h ei r  p r o p e r  e x e r c i s e  by the a s s o­

ciation may be a s s u m e d  without inquiry. A  third p e r s o n  is not b ound 

to inqu i r e w h e t h e r  the a s s o c i a t i o n  has p o w e r  to act as trustee or is

p r o perly exer c i s i n g  trust powers. A  third person, with o u t actual

k n o w l e d g e  that the a s s o ci a t i o n  is e x c e ed i n g  or i mproperly e x e r ci s i n g  

its powers, is fully p r otected in d e a li n g  w i t h  the a s s o c i a t i o n as if 

it p o s s e s s e d  and properly e x e rcised the powers it p u rports to e x e r­

cise. A third p er s o n  is not b o u n d  to assure the p r o p e r  application, of 

trust assets paid or d e livered to the a ss o c i a t i o n  in its c a p a c it y  as 

t r u s t e e .

A R T I C L E  4. P R OT E C T I O N  OF PURCHASERS.

Sec. 34.08.510. APPLICABILITY. (a) The provi s i on s  of AS 34.- 

08.510 - 34.08.700 apply to all units subject to this chapter, except

as p r o v i d e d  in (b) of this sect i o n  or as m o d i f i e d  or w a i v e d  by a g r e e­

ment of purc h a se r s  of units in a common interest community in w h i c h  

each unit is r estricted to n o n r e s i d e n t i a l  use.

(b) A public o f f e r in g  st atement and a resale c e rt i f i c a t e  is not 

required to be p r e p a r e d  or d e l i v e re d  on

(1 ) a g ratuitous d i s p o s i t i o n  of a unit;

(2 ) a d i s p o s i t i o n  undei- a court order;

(3) a d i s p o s i t i o n by a g o v er n m e n t a l  agency;

(4) a dis p o s i t i o n by forecl o su r e  or dee d  in lieu of f o r e­

closure ;

(5) a d i s p o s i ti o n  to a dealer;
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(6 ) a d i s p o s i t i o n  that m a y  be canceled at any time and for 

any rea s o n  by the p u r c h a s e r  w i t h o u t  penalty; or

(7) a d i s p o s i t i o n  of a unit in a p l a n n e d  community in w h i c h  

the d e c l a r a t i o n  limits the m a x i m u m  annual assessment of a unit to not 

more tha n  $300, as a d j u s t e d  un d e r  A S  34.08.820, if

(A) the dec l ar a n t  has a reason a b l e  and good faith 

be l i e f  that the m a x i m u m  sta t ed  assess m e n t  will be s ufficient to 

p a y  the expenses of the p la n n e d  community;

(B) the d e c l a r a t i o n  cannot be amended to increase the 

a s sessment d u r i n g  the p er i o d  of d e c l ar a n t  control without the 

consent of all unit owners; and

(C) the plan n e d  com m u n i t y  is not subject to d e v e l o p­

ment rights.

Sec. 34.08.520. L I A B I L I T Y  F O R  PUB L I C  OFFERING ST A TEMENT R E Q U I R E­

MENTS. (a) Except as p r o v i d e d  in (b) of this section, a declarant, 

before offering an interest in a unit to the public, shall prepare a 

public offering s t atement c o n f or m i n g  to the requirements of AS 34.08.- 

530, 34.08.540, 34.08.550, and 34.08.560.

(b) A d eclarant m a y  t r a nsfer respons i b i l i ty  for p r e p a r a t i o n  of 

all or a part of the p u b l i c  o f f e r i ng  s t a tement to a s u c c e s s o r  d e­

clarant or to a d e a l e r  who intends to o f f e r  units in the co m m o n  i n t e r­

est community. O n  the trans f e r  of responsibility, the t r a ns f e r o r  

shall prov i d e  the t r ansferee w i t h  i n f o rm a t i o n  necessary to enable the 

t ransferee to fulfill the r e q u i rements of (a) of this section.

(c) A  declarant or dea l er  w h o  offers a unit to a p u r c h a s e r  shall 

de l i v e r  a public o f f e r i n g  statement in the m a n n e r  re q u i r e d  by AS 34.- 

08.580(a). The p e r s o n  who p r e p a r e d  all or a part of the pu bl i c  o f f e r­

ing statement is liable u n d e r AS 34 . 0 8 .5 8 0  and 34.08.670 for any false 

or m i s l e a d i n g  statement set out in the st a tement or for any o m i s si o n
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1 of a m at e r i a l  fact from the stat e m e n t  w i t h  resp e c t  to the p o r t i o n  of

2 the pub l i c  offering statement that the p e r s o n  prepared. If a

3 declarant did not prep a re  any part of a p u b l i c  o f f er i n g  s t atement the

4 declarant is not liable for a false or m i s l e a d i n g  statement set out in

5 the statement or for an o m i s s i o n  of a m a t e r i a l  fact from the statement

6 unless the declarant ha d  actual k n o w l e d g e  of the s t atement or om i ssion

7 or, in the exercise of reas o n a b l e  care, should have k n o w n  of the

8 statement or omission.

9 (d) If a uni t  is part of a c o m m o n  interest c o m munity and is part

1 0  of a real estate regime w here a pu b l i c  o f f e r i n g  s t a tement is r e q uired

1 1  u n d er  the laws of the state be f o r e  the unit is offe r e d  for sale, a

1 2  single pub l i c  o f f er i n g  statement c o n f o r m i n g  to the r e q u i r e m e n t s  of

13 AS 34.08.530, 34.08.540, 34.08,550, and 3 4 .08.560 may be pr e p a r e d  and

14 del i v e re d  in lieu of pro v i d i n g  two or m o r e  p u b l i c  o f f e r i ng  statements.

15 Sec. 34.08.530. PUBLIC O F F E R I N G  STATE M EN T S  GENERALLY. (a)

16 Except as p r ov i d e d  in (b) of this section, a pu b l i c  o f fe r i n g  statement

17 must fully and a ccurately c o n t a in  or d i s c l o s e

18 (1 ) the name and p r i n c i pa l  addr e s s  of the d e c l a r a nt  and of

19 the common interest c o m munity and i n d i c at e  w h e t h e r  the co m m o n  interest

2 0  community is a condominium, cooperative, or p l a n n e d  community;

2 1  (2 ) a general d e sc r iption of tlie com mo n  interest community,

2 2  including, to the extent possible, the types, number, and de c l a r a n t 's

23 schedule for the commencement and c o m p l e t i o n  of c o n s t r u c t i o n  of build-

24 ings and amenities that the dec l a r a n t  an t i c i p a te s  inc l ud i n g  in the

25 common interest community;

26 (3) the n u m b e r  of units in the co m m o n  interest community;

27 (4) copies and a brief n a r r a t i v e  d e s c r i p t i o n  of the signif-

28 icant features of the declaration, o t h e r  tha n plats and plans, and

29 (A) any recorded covenants, conditions, restrictions,



1 and r e s e rvations a f fecting the com m o n  interest community;

2 (B) the bylaws, and any rules or regulations of the

3 association;

4 (C) copies of any contracts and leases to be signed by

5 purc h a s er s  at closing; and

6 (D) a brief n a r r at i v e  d es c r i p t i o n  of any contracts or

7 leases that will or may be subject to c a n c e ll a t i o n  by the asso-

8 ciat i o n  u n d e r  AS 34.08.360;

9 (5) any current bala n c e  sheet and a p r o j e c t e d  budget for

1 0  the association, either w it h i n  or as a n  exhibit to the public offering

1 1  statement, for one y e a r  after the date of the first c onveyance to a

1 2  p u rchaser, and the current budget of the association, the name of the

13 p e r s o n  w h o p r ep a r e d  the budget, and a statement of the budget's as-

14 s u m ptions conc e r ni n g  occupancy, a ssumptions c oncerning the c alculation

15 of the amount of reserves certified by a c e rtified architect or engi-

16 neer, and i n f lation factors, including, without limitation,

17 (A) a statement of the amount included in the budget

18 as a reserve for repairs an d  r e p l acement i n c l u d in g  the estimated

19 cost of repair or replacement cost and the e s t i m a t e d  useful life

2 0  of the asset to be repaired or replaced.

21 (B) a statement of any other reserves;

22 (C) the p r o j e c te d  c o m m o n  expense assessment by cate-

23 gory of e x p e n ditures for the association; and

24 (D) the p r o j ec t e d  m o n t h l y common expense assessment

25 for each type of unit;

26 (6 ) any services not refl e c t e d  in the budget that the

27 dec l ar a n t  provides, or expenses that the declarant pays and that the

28 dec l a r a nt  expects may become a common expense of the a s s o c i a t i o n at a

29 subs e q u e nt  time and the p r o j e c t e d  common expense assessment



1 a t t r i b ut a b l e  to each of those services or e x pe n s e s  for the a s s o c i a t i o n

2 and for each type of unit;

3 (7) any initial or spec i a l  fee due from the p u r ch a s e r  at

4 closing, together w i t h  a d e s c r i p t i o n  of the p u rp o s e  and m et h o d  of

5 c a l c u la t i n g  the fee;

6 (8 ) a d e s c r i p t i o n  of liens, defects, or enc u m b r a nc e s  on or

7 af f e c t i n g  the title to the common interest community;

8 (9) a d e s c r i p t i o n  of fin a n c in g  o f f e r e d  or a r r an g e d  by the

9 declarant;

1 0  (1 0 ) the terms and s i g n i ficant l imitations of warra n t i e s

1 1  pr o v i d e d  by the declarant, i n c luding s t a tu t o r y  w a r r a n t i e s  and limita-

1 ?. tions on the enforcement of the w a r ra n t i e s  or on damages;

13 (11) a statement that

14 (A) w i t h i n  15 days a fter receipt of a public offering

15 statement a purchaser, be f o re  conveyance, m a y  cancel any contract

16 for purchase of a unit from a declarant;

17 (B) if a d e clarant fails to p r o v i d e  a pub l i c  o f f ering

18 statement to a p u r c h a s e r  before c o n v e y i n g  a unit, the p u r c h a s e r

19 may recover from the declarant 10 perc e n t  of the sales price of

2 0  the unit plus 1 0  percent of the share, p r o p o r t i o n a t e  to the

2 1  common expense liability of the unit, of any ind eb t e d n e s s  of the

2 2  a s s o c i at i o n  secured by security interests e n c u m b e r i n g  the common

23 interest community; and

24 (C) a p u r c h a se r  who receives the p u b l i c  o f f ering

25 statement more than 15 days before s i g n i n g  a contract cannot

26 cancel the contract;

27 (12) a statement of any u n s a t i s f i e d  j u d g m en t s  or p e n d i n g

28 suits against the association, and the status of any p e n d i n g  suits

29 m a t erial to the common interest community of w h i c h  a d e clarant has

SB 44 -60-



1 - actual knowledge;

2 (13) a statement: that a deposit made in c o n n e c t i o n w i t h  the

3 p u r c h a s e of a unit wil l be hel d  in an es c r o w  account until closing and

4 will be returned to che p u r c h a s e r  if the p u r c h a s e r  cancels the con-

5 tract u n d e r  AS 34.08.580, together w i t h  the name and address of the

6 escrow agent;

7 (14) any restraints on a l i e n a t i o n  of any port i o n  of the

8 common interest c o m munity and any restrictions

9 (A) on use, occupancy, and a l i e n a t i o n  of the unit; and

10 (B) on the amount for w h i c h  a unit may  be sold or on

1 1  the amount that m a y  be re c e i v e d  by a unit owner on sale, condem-

1 2  nation, or casualty loss to the unit or to the co m m o n  interest

13 community, or on te r m i n a t io n  of the common interest community;

14 (15) a d e s c r i p t i o n  of the in su r a n c e  coverage p r o vi d e d  for

15 the benefit of unit owners ;

16 (16) current or expected fees or charges to be paid by a

17 unit owner for the use of the co m m o n elements and other f a c •1it ’ ••s

18 rela t e d  to the common interest community;

19 (17) the extent to w h i c h  financial a r r a n gements have been

2 0  p r o v i d e d  for comp l e t io n  of improvements that the declarant is obligat-

21 ed to build under AS 34.08.690;

2 2  (18) a brief n a r r a t i v e  d e s c r i p t i o n  of zoning and other land

23 use requirements a ff e c t i n g  the common interest community;

24 (19) each unus u a l  and ma t e r i a l  circumstance, feature, or

25 charact e r is t i c  of the common interest com m u n it y  and the units; and

26 (2 0 ) in a cooperative,

27 (A) w h e t h e r  eacli unit o w n e r will be entitled, for

28 federal, state, and local income tax purposes, to a pas s- t h r o u g h

29 of deductions for p a yments m ad e  by the a s s o c i a ti o n  for real



estate taxes and interest paid the h o l d e r  of a security interest 

e n c u m b e r i n g  the cooperative; and

(B) a statement as to the effect on eac h  unit o w n e r  if 

the a s s o c i a t i o n  fails to pay real estate taxes or p a y ments due 

the holder of a security interest en c u mb e r i n g  the cooperative.

(b) If a common interest community c om posed of not mor e  than 12 

units is not subject to any develo p m e n t rights and p ow e r  is not r e­

served to a declarant to make the common interest co mmunity part of a 

larger common interest community, group of common interest c o m m u n i­

ties, or o ther real estate, a pu b l i c  offering s t atement ma y but need 

not include the i nformation r eq u i r e d  by (a)(9), (10) and (15) - (19) 

of this s e ct i o n  and the narrative des c r i p ti o n s  of doc u m e n ts  required 

by (a)(4) of this section.

(c) A d e clarant promptly shall amend the public o f fering s t a t e­

ment to report any mater i a l  change in the in f o r m a t io n  required by this 

section.

Sec. 34.08.540. COMMON INTEREST COMMUN I T I E S  SUBJ EC T  TO D E V E L O P­

MENT RIGHTS. If the de c l a r a t i o n  p r o vides that a com m o n interest 

c o mmunity is subject to d evelopment rights, the public o f f e r i n g  s t a t e­

ment must disclose, in a d d ition to the i n f o r m at i o n  r e q uired by AS 34.- 

08.530,

(1 ) the m a x i m u m  num b e r  of units, and the m a x i m u m  n u m b e r  of 

units pe r  acre, that may be created;

(2 ) a statement of the n u m b e r  or the p e r c e n t a g e  of the 

units that may be created that wil l  be r e st r i c t e d  exclus i v e l y to 

residential use, or a statement that repr e s e nt a t i o n s  have not been 

made r e g a r d i n g  use restrictions;

(3) if any of the units that may be built w i t h i n  real 

estate subject to de v e l o p m e nt  rights are not to be restricted
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1 e x c l u s i v el y  to residential use, a statement, w i t h  respect to eac h

2 p o r t i o n  of the real estate, of the m a x i m u m  p e r c e n t a g e  of the real

3 estate areas, and the m a x i m u m  p e r c e n t a g e  of the f l o o r  areas of all

4 units that may be created that are not r e st r i c t e d  e xc l u s i v e l y  to resi-

5 dent i a l  use;

6 (4) a brief nar r a ti v e  d e s c r i p t i o n  of the d e v e l o p m e nt  rights

7 r e s e r v ed  by a declarant and of any co nditions r e l a t i n g  to or limita-

8 tions upo n  the exercise of d e v e l o p m e n t  rights;

9 (5) a statement of the m a x i m u m  extent to w h i c h  the allocat-

1 0  ed interests of each unit ma y be chan g e d  by the e x er c i s e  of a develop-

11 ment right d e s c r i be d  in (3) of this section;

1 2  (6 ) a statement of the extent to w h i c h  a b u i l d i n g  or ot h e r

13 improvement that may be erected u n d e r  a d e v e l o p m e n t  right in any part

14 of the common interest community w i l l  be compa ti b l e  w i t h  e x i s ti n g

15 b uildings and improvements in the co m mo n  interest com m u n i t y in terms

16 of archi te c t u r a l  style, quality of construction, and size, or a state-

17 ment that assurances have not been mad e  in that regard;

18 (7) a general d e s c r i p t i o n  of eac h  o th e r  i m p r o v e m e n t that

19 may be made and limited common elements that may be crea t e d  wi t h i n  a

2 0  part of the common interest c o mmunity u n d e r  a d e v e l o p m e n t  right re-

2 1  served by the declarant, or a statement that a s s u r a n c e s  hav e  not b e e n

2 2  m ade in that regard;

23 (8 ) a statement of any l imitations as to the locat io n  of

24 any b u i l d i n g  or other improvement that ma y  be made w i t h i n  a part of

25 the common interest community u n d e r  a d e v e l o p me n t  right r e s e r v ed  by

26 the declarant, or a statement that a ssurances have not b ee n  ma d e  in

27 that regard;

28 (9) a statement that the limited c o m m o n  elements created

29 u n d e r  a d e v e l o pm e n t  right r es e r v e d  by the dec l a r a n t  w i l l  be of the



1 same g e n e r a l  type and size as the limited common elements w i t h i n  other

2 parts of the common interest community, or a statement of the type and

3 size planned, or a statement that assurances have not b e e n  m a d e  in

4 that r e g a r d ;

3 (1 0 ) a statement that the p r o p o r t i o n  of limited common

6 elements to units created u n d e r  a d e v e l opment right r e s e r v e d  by the

7 decl a r a n t  will be a p p r o x i m a t e ly  equal to the p r o p o r t i o n  ex i sting

8 w i t h i n  o ther parts of the co m m o n interest community, or a s t atement of

9 any o t h e r  a ssurances in that regard, or a s t a tement that assurances

1 0  have not been m a d e  in that regard;

1 1  (1 1 ) a statement that each r e s t r i c t i o n in the d e c l a ra t i o n

1 2  a f f e c t i n g  use, occupancy, and a l i e n a t i o n  of a unit w ill apply to each

13 unit crea t e d  u n d e r  a de v e l o p m e nt  right reserved by the declarant, or a

14 statement of a d i f f e r e n t i a t i o n  that m a y be made as to the units, or a

15 statement that assurances have not b e e n  mad e  in that regard; and

16 (1 2 ) a statement of the extent to w h i c h  an a s s urance made

17 u nder this secti o n  applies or does not apply if a develo p m e nt  right is

18 not ex e r c is e d  by the declarant.

19 Sec. 34.08.550. T I M E  SHARES. If the d e c l a r a t i o n  p r o vides that

2 0  o w n e r s h i p  or occupancy of a unit, is or may be in time shares, the

2 1  public of f e r i n g  statement shall disclose, in ad d i t i o n  to the informa-

22 tion r e q u i r e d  by AS 34.08.530,

23 (1) the n u m b e r  and i d e ntity of units in w h i c h  time shares

24 may be created;

25 (2) the total n u m b e r  of time shares that m a y  be created;

26 (3) the m i n i m u m  du r a t i o n  of any time shares that m a y  be

27 created; and

28 (4) the extent to w h i c h  the c re ation of time shares w ill or

29 may affect the e n f o rc e a b i l i t y of the lien of the a s s o c ia t i o n  for

vnncmaisns



Sec. 34.08.560. COMMON I N T E R E S T  CO M M U N I TI E S  C O N TA I N I N G  C O N V E R­

SION BUILDINGS. (a) The pub l i c  of f e r i n g  statement of a common i n t e r­

est community c o n t a i n in g  a c o n v e r s i o n  b u il d i n g  must contain, in a d d i­

tion to the i nf o r m a t i o n  required by AS 34.08.530,

(1 ) a statement by the declarant, b ased o n  a report p r e­

pared by a r e g i s t e r e d  architect or engineer, d e s c r i b i n g  the present 

c o n d i t io n  of all s t ructural compo n e nt s  and m e c h a n i c a l  and elec t r i c a l  

i n s t a l l a t io n s  m a t e r i a l  to the use an d enjoyment of the building;

(2 ) a statement by the d e c l a r a n t  of the expected us e f u l  

life of eac h  item r ep o r t e d  on in (1 ) of this s u b s e c t i o n  or a statement 

that r e p r e s e n t a t i o n s  have not b een mad e  in that regard; and

(3) a list of any o u t s t a n d i n g  noti c e s  of u n c u r e d  v i o l a t i o n s 

of b ui l d i n g  code or o ther m u n i c i p a l  regulations, t o g e t h e r  w i t h  the 

e s t i m a t e d  cost of curing the violations.

(b) This s e c t i o n  applies only to a bu i l d i n g  that contains a unit 

that m ay  be o c c u p i e d  for r e si d e n t i a l  use.

Sec. 34.08.570. COMMON I N T E R E S T  C O MMUNITY SECURITIES. If an 

interest in a co m m o n  interest co m munity is currently r e g i s t e r e d w ith 

the Securities and Exchange C o m m i s s i o n  of the U n i t e d  States, a d e­

clarant satisfies eac h  r equirement r e l a t i n g  to the p r e p a r a t i o n  of a 

public o ff e r i n g  s t atement of this chap t e r  if the declarant d :livei'S to 

the p u r c h a s e r  a copy of the p u bl i c  o f f e r i n g  statement filed w i t h  the 

Securities and Exchange Commission. An  interest in a common interest 

c o m munity is not a security u n d e r  AS 45.55.

Sec. 34.08.580. P U R C H A S E R’S R I G H T  TO CANCEL. (a) A pe r s o n

required to d e l i v e r  a public o f f e r i n g  statement u n d er  AS 34.08.520(c) 

shall prov i d e  e a c h  p u r c h a s e r w i t h  a copy of the pu b l i c  o f f e r i ng  s t a t e­

ment and each am endment to the statement before c o n v e y a n ce  of the

a s s e s s m e n t s  u n d e r  A S  3 4 . 0 8 . 4 7 0 .
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unit, and not l ater than the date of a contract of sale. If a p u r­

chaser is not g i v e n  the public o f f e r i n g  statement m o r e  than 15 days 

before e x e c u t i o n  of a contract for the p u r c ha s e  of a unit. the p u r­

chaser, before conveyance, may cancel the contract w i t h i n  15 days of 

receipt of the pub l i c  offering statement.

(b) A pu r c h a s e r  who wishes to cancel a contract u n d e r  (a) of 

this section ma y  cancel the contract by hand d e l i v e r i n g  n o t i c e  of the 

c a n c e ll a t i o n  to the o f f e r o r  or by m a i l i n g  no ti c e  of the c a n c e l l a t i o n  

by prep a i d  Un i te d  States mail to the o f f e r o r  or to the agent for 

service of process of the offeror. C a n c e l l a t i o n  is w i t h o u t  pena l t y  

and each payment made by the p u r c h a s e r  before c a n c el l a t i o n  must be 

refunded p ro mptly to the purchaser.

(c) If a p e r s o n  required to d e l i v e r  a p u b l i c  o f f e r i n g  statement 

under AS 34 08.520(c) fails to p r o v i d e  a p u r c h a s e r  to w h o m  a unit has 

been conveyed w i t h  the public o f fe r i n g  statement and e a c h  amendment to 

the statement u nd e r  (a) of this section, the pui'chaser, in a d d i t i on  to 

any right to damages or other relief, is e nt i t l e d  to recei v e  from the 

person an amount equal to 1 0  percent of the sale p rice of the unit, 

plus 1 0  percent of the share, p r o p o r t i o n a t e  to the common expense 

liability, of an indebtedness of the a s s o c i a t i o n  secu r e d  by security 

interests e nc u m b e r i n g the common interest community.

Sec. 34.08.590. RESALES OF UNITS. (a) Except for a sale in 

w h i c h  delivery of a public o ff e r i n g  s t a tement is required, or unless 

the sale is exempt u nd e r  AS 34.08.510(b), a unit o wner shall furnish 

to a p u r c h a s er  before ex e cution of a contract for sale of a unit or 

before conveyance a copy of the d e cl a ration, as amended, the bylaws, 

the rules or r egulations of the association, and a c e r t i f i c at e  c o n­

taining a statement d i s c l o s i n g

(1 ) the effect on the p r o p o s e d  d i s p o s i t i o n  of a right of



1 first refusal or o ther restraint on the free alie n a bi l i t y  of the unit;

2 (2 ) the amount of the m o n th l y  com mo n  expense asse s s m e n t and

3 any unp a i d  co m m o n expense or special a ss e s s m e n t  currently due and

4 payable from the selling unit owner;

5 (3) ar-y other fee p a y a b l e  by unit owners;

6 (4) any capital exp e n di t u r e s  in excess of $3,000 approved

7 by the e x ecutive b oard for the current and two next s u c ce e d i n g  fiscal
o-

8 years;

9 (5) the amount of reserves for capital ex p e n ditures and of

1 0  any portions of the reserves d e s i g n a t e d  by the a s s o c i a t i o n  for a

1 1  specified project;

1 2  (6 ) the most recent reg u l a r ly  p r e p a r e d  balance sheet and

13 income and expense statement, if any, of the association;

14 (7) the current ope ra t i n g  budget of the association;

15 (8 ) any u n s a t i s f i e d  ju d g m e n t  against the a s s o c i a t i o n  and

16 the status of any p e n di n g  suit in w h i c h  the a s s o c i a t io n  is a defen-

17 dant;

18 (9) any insurance c o v erage pr o v i d e d  for the benefit of unit

19 owners;

2 0  ( 1 0 ) w h et h e r  the executive board has k n o w l e d ge  that any

2 1  alterations or improvements to the unit ox* to the limited common

2 2  elements a s s ig n e d  to the unit v i o l a t e  any p r o v i s i o n  of the declara-

23 tion;

2 4  (11) w h e t h e r  the e x e c u t i v e  b o a r d  has k n o w l e d g e  of any viola-

25 tion of a h e a l t h  or b ui l d i n g  code w i t h  respect to the unit, the limit-

26 ed common elements a s s ig n e d  to the unit, or any other p o r t i o n  of the

27 common interest community;

28 (1 2 ) a statement of the rem ai n i n g  term of a leasehold estate

29 a ffecting the common interest c o m m u ni t y  and the provi si o n s  governing
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1

2

3

4

5

6

7

8

9

10

11

1 2

13

14

15

16

17

18

19

2 0

2 1

2 2

23

2 ^

25

26

27

28

29

a n  e x t e n s i o n  or renewal of the lease:

(13) a statement of any r e s t r ictions in the d e c l a r a t io n

a f f e c t i n g  the amount that may be received by a unit owner upo n  sale, 

condemnation, casualty loss to the unit or the common interest c o m m u­

nity, or t e r m i n a t i o n  of the common interest community; and

(14) in a cooperative, an acco u n t a n t ' s statement, if any was

prepared, as to the d e d u c t i b i l i t y  for federal income tax p u rposes by

the unit o w n e r  of real estate taxes and interest pai d  by the a s s o c i­

ation .

(b) The association, w i t h i n  10 days after a request by a unit 

owner, shall f u r ni s h  a ce r t i ficate c ontaining the i n f o r mation n e c e s­

sary to enable the unit owner to comply w i t h  this section. A  unit 

o wner p r o v i d i n g  a certif i c a t e  u nd e r  (a) of this section is not liable 

to the p u r c h a s e r  for erroneous i n f o r m a t i o n p r o v i d e d  by the associ a t i on  

a nd i n cl u d e d  in the certificate.

(c) A  p u r c h a s e r  is not liable for an un pa i d  assessment or fee 

g r e a t e r  than the amount set out in the c ertificate p r e pared by the 

association. A unit owner is not liable to a p u r c h a s e r  for the f a i l­

ure or delay of the a s s o c i a ti o n  to prov i d e the certif i c a t e  in a timely 

manner, but the p u r c h a s e  contract is v o i d a b le  by the p u r c h a s e r  until 

the c e r t i f ic a t e  has bee n  p r o v i d e d  an d for five days after the c e r t i f i­

cate was p r o v i d e d  or u ntil conveyance, w h i c h e v e r  occurs first.

Sec. 34.08.600. ES C R O W  OF DEPOSITS. A deposit made in c o n n e c­

tion w i t h  the p u r c h a se  or r e s e r v a t i o n  of a unit from a pe r s o n  required 

to d e l i v e r  a public o f f er i n g  statement u n d e r  AS 34.08.520(c) must be 

pla ce d  in es c r ow  and held either in this state or in the state where 

the unit is located in an account d e s i g n a t e d  solely for that purpose
a

by a li c ensed title insurance company, an attorney, a licensed real 

estate broker, an independent b o n d e d  es c r o w  company, or an i nstitution
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1 w hose accounts are insured by  a g o v er n m e n t a l  a g e n c y  or i n s tr u m entality

2 until

3 (1) de l iv e r e d  to the d e c l a r a n t  at closing;

4 (2 ) d el ivered to the dec l a r a n t b e c a u se  of the pu r c h aser's

5 default u n d e r  a contract to p u r c h a s e  the unit; or

6 (3) r ef u n d e d  to the purchaser.

7 Sec. 34.08.610. R E L E AS E  OF LIENS. (a) In a sale of a unit

8 w here d e l iv e r y  of a public o f f e r i n g  sta t e m e n t  is required u nder

9 AS 3 4 . 0 8 . 5 2 0 ( c ) , ‘a seller be fo r e  c o n v e y i n g  a unit, shall record or

0 f u r n i s h  to the p u r c h a s e r  a release of eac h  lien, except a lien on real

1 1  estate that a declarant has the right to w i t h d r a w  from the common

12 interest community, that the p u r c h a s e r  does not exp r e s s l y agree to

13 take subject to or assume and that encumbers

14 (1 ) in a condominium, the unit an d  its common element

15 interest; or

16 (2 ) in a cooperative or p l a n n e d  community, che unit and any

17 limi t e d  common elements a s s igned to the unit.

18 (b) Be f o r e  conveying real estate to the association, the de-

19 clarant shall have the real estate r e l e a s e d from

2 0  (1 ) each lien the f oreclosure of w h i c h  w o u l d  deprive unit

2 1  owners of a right of access to or ea s e m e n t  of support of their units;

2 2 and

23 (2) each o ther lien on the real estate unless the public

24 o f f e r i n g  statement describes c e rt a i n  real estate that may  be conveyed

25 subject to liens in s p ecified amounts.

26 Sec. 34.08.620. C ON V E R S I O N  BUILDINGS. (a) A de c larant of a

27 co m mo n  interest community c o n t a i n i n g  a conversion building, and any

28 d e a l e r  who intends to o ffer units in a co m m o n interest community

29 c o n t a i n i n g  co n v e r s i o n  units, shall give e ach residential tenant and
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1 eac h  residential subtenant in p o s s e s s i o n  of a p o r t i o n  of a c onversion

2 b u i l d i n g  notice of the c o nv e r s i o n  and provi d e  each p e r s o n  w i t h  the

3 public of f ering statement no later than 1 2 0  days before the tenant and

4 any subtenant in p o s s e s s i o n  is r e o u i r e d  to vacate. The no t i ce  must

3 set out g e nerally the rights of tenants and s u btenants u n de r  this

6 sect i on  and must be h and d e l i v e r e d  to the unit or m a i l e d  by prepaid

7 Uni t e d  States m ail to the tenant and subtenant at the address of the

8 unit or any ether m a i l i n g  address p r ov i d e d  by a tenant. A  tenant or

9 subtenant may not be r e q u i re d  to v a c a t e  u p o n  less than 120 days'

1 0  notice except by reason of n o n p a y m e n t  of rent, waste, or conduct that

1 1  di s turbs o ther tenants' peaceful enjoyment of the premises and the

12 terms of the tenancy may not be a l t e r e d d u r i n g  the period. The fail-

13 ure to give notice as r e q u i re d  by this sect i on  is a defe n s e  to an

14 action for possession.

15 (b) For 60 days after deliv er y  or m a i l in g  of the notice de-

16 scribed in (a) of this section, the per s o n  r e q uired to give the notice

17 shall o f f e r to convey each unit or propos e d  unit o c c u p i e d  for residen-

18 tial use to the tenant wh o leases the unit. If a tenant fails to

19 p u r chase the unit d u r i n g  the 60-day period, the o f f e r o r  may not offer

2 0  to dispose of an interest in the unit duri n g  the fol lo w i n g  180 days at

2 1  a price or on terms mor e f a vorable to the offeree than the price or

22 terms offered to the tenant. This s u b s e c t i on  does not apply to a unit

23 in a c o nv e r s i o n  b u i l d i n g  if the unit w ill be r e s t r i c t e d  ex c l u si v e l y  to

24 non r e s i d e n ti a l  use or if the bound a r i e s  of the c o n ve r t e d  unit do not

25 s u b s t a n t i a l l y  conf o r m  to the d i m e n s i o n s  of the reside n t i a l  unit before

26 conversion.

27 (c) If a seller, in v i o l a t i o n  of (b) of this section, conveys a

28 unit for v a l u e  to a p u r c h a s e r  who has no kn owledge ox the violation,

29 the r e c o r d i n g  of the deed con v e y i n g  the unit or, in a cooperative, the
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conve y a n c e  of the unit, ex t i nguishes any right a tenant may h a v e  u nder

(b) of this sect i o n  to p u r c h a s e  the unit if the d eed states that the 

seller has compl i e d with (b) of this section, but the c o nveyance does 

not affect the right of a tenant to r e c o v e r  damages fro m  the seller 

f or a v i o l a t i o n  of (b) of this section.

(d) If a notice of c on v e r s i o n  specifies a date by w h i c h  a unit 

or p r o p o s e d  unit must be v a c a t e d  and o t h erwise complies w i t h  the 

p r o v i si o n s  of AS 09 . 45 . 0 6 0  - 09.45.160, the notice also c onstitutes a 

no t i c e  to quit.

(e) N o t h i n g  in this sect i o n  permits t e r m i n a t i o n  of a lease by a 

d e c l a r a n t  in v i o l a t i o n  of its terms.

Sec. 34.08.630. EXPRESS W A R R A N TI E S  OF QUALITY. (a) A n  express 

w a r r a n t y  made b y  a se l l e r  to a p u r c h a s e r  of a unit, if relied u p o n  by 

the purchaser, is created as follows:

( 1 ) any a f f i r m a t i o n  of fact or prom i s e that relates to the 

unit, its use, or rights a p p u r tenant to the unit, area improvements to 

the common interest community that w ou l d  d i r e c t l y  bene f i t  the unit, or 

the right to use or have the benefit of f acilities not located in the 

common interest community, creates an express w a r r a n t y  that the unit 

and related rights and uses will confo r m  to the a f f i r m a t i o n  or p r o m­

ise ;

(2 ) a m o d e l  or d e s c r i p t i o n  of the ph y s i c a l  ch aracteristics 

of the co m mo n  interest community, in c l u d i n g  plans and s p ecifications 

of or for improvements, creates an express w a r r a n ty  that the common 

interest c o mmunity will conf o r m  to the model or description;

(3) a d e s c r i p t i p n  of the q u a n t i t y  or extent of the real 

estate c o m pr i s i n g  the common interest community, inc l u d i n g plats or 

surveys, creates an express w a r r an t y  that the common interest c o m m u n i­

ty will c o n f or m  to the description, subject to c u stomary tolerances;
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1 and

2 (4) a p r o v i s i o n  that a p u r c h a s e r  may put a unit only to a

3 s p e c i f i e d  use is an express w a r r a n t y  that the s p e c i f i e d  use is lawful.

4 (b) Formal words suc h  as "warranty" or " guarantee" an d  the

5 s p e ci f i c  i n tention to m a k e  a w a r r a n t y  are not n e c es s a r y  to create an

6 express w a r ranty of quality, but a statement p u r p o r t i n g  to be m e r e l y

7 an o p i n i o n  or com m e n d a t io n  of the real estate or its v a l u e  does not

8 create a warranty.

9 (c) A conveyance of a unit transfers to the p u r c h a s e r  each

1 0  express w a r r an t y  of quality m ade by a previous seller.

11 Sec. 34.08.640. IMPL I E D  W A R R A N T I E S  OF QUALITY. (a) A  d eclarant

1 2  aiad a de a l e r  w ar rants that a unit will be in at least as g ood condi-

13 t i o n  at the earl i e r  of the time of the c onveyance or d e l i v e r y  of

14 p o s s e s s i o n  as it was at the time of contracting, r easonable w e a r  and

15 tear excepted.

16 (b) A d e c larant and a dea le r  i mpliedly w ar rants that a unit and

17 the c o m m o n  elements in the common interest community are s u i table for

18 the or d inary uses of real estate of its type and that any i m p r ovements

19 mad e  or contracted for by the dec l a ra n t  or dealer, or m a d e  by any

2 0  p e r s o n  before the c r e at i o n  of the common interest community, will be

2 1  (1 ) free from def e c t iv e  materials; and

2 2  (2 ) constr u ct e d  in acco r d a n ce  w i t h  a p p l i c ab l e  law, accord-

23 ing to sound engine e r i ng  and c o ns t r u c t i o n standards, and in a workman-

24 like manner.

25 (c) A declarant and a d e a l e r  w a r r a n t s  to a p u r c h a s e r  of a unit

26 that m a y  be u sed for re s i d e n t ia l  use that an e x i s t i n g  use, continua-

27 tion of which is c o nt e mplated by the parties, does not v i o l a t e  appli-

28 cable law at the earlier of the time of conveyance or d e l i v e r y  of

29 possession.



1 (d) Warr a n ti e s  impo s ed  by this sect i o n m a y  be e xc l u d e d  or modi-

2 fiea u n d e r  AS 34.08.650.

3 (e) For p u r po s e s  of this section, im p r o vements n a d e  or contract-

4 ed for by an a f f i l ia t e  of a d e c l a r a n t are mad e or c o n t r a ct e d  f o r  by

5 the declarant.

6 (f) A c o n v ey a n c e  of a unit transfers to the p u r c h a s e r  all of the

7 d eclarant's implied w ar r a n t i e s  of qualify.

8 Sec. 34.08.650. E X C L U S IO N  OR M O D I F I C A T I O N  OF I M P L I E D W AR R A N T I E S

9 OF QUALITY. (a) Except as limited by (b) of this s e c t i o n  w i t h  re-

1 0  spect to a p u r c h a s e r  of a unit that may be used for r e s i d e n t i a l  use,

1 1  implied wa rranties of quality

1 2 (1 ) may be e x c luded or m o d i f i e d  by agr e em e n t  of the par-

13 ties; and

14 (2) are e x c l u d e d  by an e x p r e s s i o n  of d i s c l a i m e r  such as "as

15 is," "with all faults," or o ther language that in common u n d e r s t a n d i n g

16 calls the att e n t i on  of the p u r c h a s e r  to the e x c l u s io n  of warranties.

17 (b) W i t h  respect to a p u r c h a s e r  of a unit that m a y  be o c c upied

18 for residential use, a general d i s c l a i m e r  of impl i e d  w a r r a n t i e s  of

19 quality is not effective, but a declaranc and a de a l e r  ma y  d i s c l a i m

2 0  liability in an instrument signed by the p u r c h a s e r  for a s p ecified

2 1  defect or s p e cified failure to comply w i t h  a p p li c a b l e  law, if the

2 2  defect or failure e n t e r e d into and became a part of the basis of the

23 bargain.

24 Sec. 34.08.66. S T A T U T E  OF L I M I T A T I O N S  FO R  WARRANTIES. (a) A

25 j u d icial p r o c e e di n g  for b r e a c h  of an o b l i g a t i o n  a r i s i n g  u nd e r  AS 34.-

26 08.650 or 34.08.660 must be c o m me n c e d  w i t h i n  six years a f t e r  the cause

27 of action accrues, but the parties m a y  agree to reduce the p e ri o d  of

28 limitation to not less t han two years. If the unit m a y  be o c c u p ie d

29 for residential use, an a g reement to reduce the p e r i o d  of l i m i t a t i on



1 must be e v idenced by a s e p a r a te  instrument executed by the purchaser.

2 (b) Subject to (c) of this section, a cause of ac t i o n  for b r e a c h

3 of w a r ranty of quality, rega r dl e s s  of the p u r c h a s e r' s  lack of lcnowl-

4  edge of the breach, accrues

5 (1 ) as to a unit, at the time the p u r c h a s e r  to w h o m  the

6 w a r r a nt y  is first made enters into p o s s e s s i o n  if a po s s e s s o r y  interest

7 was conveyed or at the time of a cceptance of the instrument of convey-

8 ance if a n o n p o s s e s s o r y  interest was conveyed; and

9 (2 ) as to each common element, at the time the c o m m o n

1 0 element is c o mpleted or, if later, as to

11 (A) a co m mo n  element that may be added to the c o m m o n

1 2 interest community or a p o r t i o n  of the common interest community,

13 at the time the first unit is c o nveyed to a b o n a  fide purchaser;

14 or

15 (B) a co m m o n  element w i t h i n  any o ther p o r t i o n  of the

16 common interest community, at the time the first unit is c o n v e y e d

17 to a bona fide purchaser.

18 (c) If a w a r r a n t y  of qual it y  e x p l i c i t l y  extends to future per-

19 formance or d u r a t i on  of an i mprovement or component of the common

2 0  interest community, the cause of action accrues at the time the b r e a c h

2 1  is disco v e r e d  or at the end of the warranty period, w h i c h e v e r  is

2 2  earlier.

23 Sec. 34.08.670. EFF E C T OF V I O L A T I O N S  ON RIGHTS OF ACTION. If a

24 declarant or any other p a r s o n  subject to this c h a p te r  fails to comply

25 w i t h  a p r o v is i o n  of this chapter or w i t h  a p r o v i s i o n  of the declara-

26 tion or bylaws, a pe r s o n  or class of perro n s  adv er s e l y  af f ected by the

27 failure to comply has a c l ai m  for a p p r op r i a t e  relief. P u n i t iv e  dam-

28 ages may be awarded for a w i l f u l  failure to comply w i t h  this chapter,

29 Sec. 34.08.680. L A B E L I N G  OF P R O M O T I O N A L  MATERIAL. P r o m ot i o n a l
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material may not be d i s p l a y e d  or d e l i v e r e d  to a p r o s p e c t i v e  p u r c h a s e r  

that describes or portrays an i mprovement that is not in exi s t e n c e 

unless the d e s c r i p t i o n  or por t r a y a l of the improv e m e n t  in the p r o m o­

tional material is c o n s p i cu o u s l y  labeled or i d e n ti f i e d  either as "MUST 

BE BUILT" or as "NEED NOT BE BUILT."

Sec. 34.08.690. D EC L A R A N T ' S OBLIG A T IO N  TO C O M P LE T E  A N D  RESTORE, 

(a) Except for an i mprovement labeled "NEED NOT BE BUILT," the d e­

clarant shall complete each improvement d e p i ct e d  on a site p l a n  or 

other graphic representation, inc l u di n g  any plats or plans p r e p a r e d  

u n d e r AS 34.08.180, w h e t h e r  or not the site pla n  or other graphic 

rep re s e n t a t i on  is contained in the public o f fe r i n g  statement or in 

promot io n a l  material di s t r i b u t e d  by or for the declarant.

(b) The de clarant is liable for the prompt repair and r e s t o r a­

tion, to a co n dition c o m pa t i b l e  w i t h  the r e m a i n d e r  of the common 

interest community, of a p o r t i on  of the common interest community a f­

fected by the exercise of rights r e s erved u nd e r  or crea t e d  by AS 34.- 

08.180, 34.08.190, 34.08.200, 34.08.210, 34.08.230, or 34.08.240.

Sec. 34.08.700. S U B S T A N T I A L  C O M P L ET I O N  OF UNITS. In the sale of 

a unit for w h i c h  d e l iv e r y  of a public o f f e r i ng  statement is required, 

a contract of sale may be executed, but an interest in the unit may 

not be conveyed until the d e c l a r a t i o n  is recorded and the unit is

su b s tantially com p l e t e d  as e v i d e n c e d  by a recorded certificate of

substantial compl e t i o n  e x e cuted by an independent regis t e r e d  a r c h i­

tect. surveyor or engineer, or by issuance of a certif i c a t e of o c c u­

pancy a u t h o r i z ed  by law.

A R T I C L E  5. G E N E R A L  PROVISIONS.

Sec. 34.08.710. V A R I A T I O N  BY AGREEMENT. Except as e x p r e s s l y  

p r o v i d e d  in this chap t e r  the provi s i on s  of this chap t e r  may not be

v a r i e d  by agreement and rights c o nferred by this chap te r  rttay not be
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1 waived. A  declarant ma y  not act u n d e r  a p o w e r  of attorney or use any

2  other device to evade the limitations or pro h i b it i o n s  of this chapter

3 or a d e c l ar a t i o n  r e c orded u n d e r  it.

4 Sec. 34.08.720. S E P ARATE TI T L ES  A N D  TAXATION. (a) In a cooper-

5 ative, unless the d e c l a r a t i o n  p r o v i d e s that the interest of a unit

6 o w n e r  in a unit and its a l located interests is real estate for all

7 purposes, the interest is p e r sonal property. The interest is subject

8 to AS 09.38.010, even if the interest is personal property.

9 (b) In a c o n d o m in i u m  or p l a n n e d  community,

1 0  (1 ) if there is a unit o w n e r  o ther than a declarant, each

1 1  unit that has bee n  created, t o g ether w i t h  its interest in the common

1 2  elements, constitutes for all p u r poses a separate parcel of real

13 estate;

14 (2) if there is a unit o w n e r  o ther than a declarant, each

15 unit must be s e parately taxed and assessed, and a separate tax or

16 assessment may not be rendered against any common elements for w h i c h  a

17 d e c larant has reserved no develo p m e n t  rights.

18 (c) Any port i on  of the co m m o n  elements for w h i c h  the declarant

19 has reserved a d evelopment right must be sepa r a t el y  taxed and asses s e d

2 0  against the declarant and the d e c l a ra n t  alone is liable for payment of

2 1  the taxes.

22 (d) If there is no unit o w n e r  o ther than a declarant, the real

23 estate c o mprising the common interest c o mmunity may be taxed and

24 a s s e s s e d  in any m a n n e r  p r o vided by law.

25 Sec. 34.08.730. A P P L I C A B I L I T Y  OF LOCAL ORDINANCES, REGULATIONS,

26 A N D  B U I L D IN G  CODES. (a) A b u i l d i n g  code ma y  not impose a r equirement

27 upo n a structure in a common interest community that the b u i l d i n g  code

28 would not impose u pon a p h y s i c a l l y  identical de v e l opment u n d e r  a

29 different form of ownership.



1 • (b) A  zoning, s u b d i v i s i o n ,  o r  o t h e r  r e a l  e s t a t e  u s e  law, ordi-

2 nance, or r e g u l a t i o n  m a y  n o t  p r o h i b i t  the c o n d o m i n i u m  or c o o p e r a t i v e

3 f o r m  of o w n e r s h i p  or i m p o s e  a r e q u i r e m e n t  u p o n  a c o n d o m i n i u m  or co-

4 o p e r a t i v e  that it w o u l d  n ot i m p o s e  u p o n  a p h y s i c a l l y  i d e n t i c a l  d e v e l -

5 opinent u n d e r  a d i f f e r e n t  f o r m  of o w n e r s h i p .

6 (c) E x c e p t  as p r o v i d e d  in (a) a n d  (b) of this s e c tion, the

7 p r o v i s i o n s  of this c h a p t e r  do  n ot i n v a l i d a t e  or m o d i f y  a p r o v i s i o n  of

8 a b u i l d i n g  code, zoning, s u b d i v i s i o n ,  o r  o t h e r  r eal e s t a t e  u s e  law,

9 o r d i n a n c e ,  or  r e g u l a t i o n  g o v e r n i n g  the u se of r eal estate.

10 Sec. 34. 0 8 . 7 4 0 .  E M I N E N T  DOMAIN. (a) If a u n i t  is a c q u i r e d  by

11 e m i n e n t  d o m a i n  or par t  of  a uni t  is a c q u i r e d  by e m i n e n t  d o m a i n  l e a v i n g

12 the u n i t  o w n e r  w i t h  a r e m n a n t  that m a y  not p r a c t i c a l l y  or  l a w f u l l y  be

13 u s e d  f or any p u r p o s e  p e r m i t t e d  by  the d e c l a r a t i o n ,  the a w a r d  m u s t

14 i n c l u d e  c o m p e n s a t i o n  to the u n i t  o w n e r  fo r  that u n i t  a n d  its a l l o c a t e d

15 in t e r e s t s ,  w h e t h e r  or not a ny c o m m o n  e l e m e n t s  a re a c q u i r e d .  U p o n

16 a c q u i s i t i o n ,  u n l e s s  the d e c r e e  o t h e r w i s e  p r o v i d e s ,  the a l l o c a t e d

17 i n t e r e s t s  of the uni t  are, as a m a t t e r  of law, r e a l l o c a t e d  to zhe

18 r e m a i n i n g  u n i t s  in p r o p o r t i o n  to the r e s p e c t i v e  a l l o c a t e d  i n t e r e s t s  of

19 t h o s e  u n i t s  b e f o r e  the t a k ing, a nd the a s s o c i a t i o n  s h a l l  promj tly

20 p r e p a r e ,  e x e cute, an d  r e c o r d  an a m e n d m e n t  to the d e c l a r a t i o n  r e f l e c t -

21 i ng the r e a l l o c a t i o n s .  A  r e m n a n t  of a uni t  r e m a i n i n g  a f t e r  par t  of a

22 u n i t  is t a k e n  u n d e r  this s u b s e c t i o n  is a c o m m o n  e l e m e n t  f r o m  that

23 time.

24 (b) E x cept as p r o v i d e d  in (a) of this section, if p art of a uni.:

25 is a c q u i r e d  by e m i n e n t  d o m a i n ,  the a w a r d  m u s t  c o m p e n s a t e  the uni t

26 o w n e r  for the r e d u c t i o n  in v a l u e  of  the u n i t  a nd its i n t e r e s t  in the

27 c o m m o n  el e m e n t s ,  w h e t h e r  or  not any c o m m o n  e l e m e n t s  are a c q u i r e d .

28 U p o n  a c q u i s i t i o n ,  u n l e s s  the d e c r e e  p r o v i d e s  o t h e r w i s e ,

29 (1) the a l l o c a t e d  i n t e r e s t s  of the uni t  are r e d u c e d  e i t h e r
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in p r o p o r t i o n  to the r e d u c t i o n  in  the s i z e  of  th e  u n i t  or  on  the b a s i s  

s p e c i f i e d  in the d e c l a r a t i o n ;  a nd

(2) the p o r t i o n  of the a l l o c a t e d  i n t e r e s t s  d i v e s t e d  f r o m  

the p a r t i a l l y  a c q u i r e d  uni t  are, as a m a t t e r  of law, r e a l l o c a t e d  to 

the u n i t  a nd to the r e m a i n i n g  u n i t s  in p r o p o r t i o n  to the r e s p e c t i v e  

a l l o c a t e d  i n t e r e s t s  of the u n i t s  b e f o r e  the taking, w i t h  the

p a r t i a l l y - a c q u i r e d  u n i t  p a r t i c i p a t i n g  in  the r e a l l o c a t i o n  o n  t he b a s i s  

of its r e d u c e d  a l l o c a t e d  i n t e rests.

(c) If p a r t  of the c o m m o n  e l e m e n t s  is a c q u i r e d  by  e m i n e n t  d o­

main, the p o r t i o n  of the a w a r d  a t t r i b u t a b l e  to t he c o m m o n  e l e m e n t s

t a k e n  m u s t  be p a i d  to the a s s o c i a t i o n .  U n l e s s  t h e  d e c l a r a t i o n  p r o­

v i d e s  o t h e r w i s e ,  any p o r t i o n  of the a w a r d  a t t r i b u t a b l e  to the a c q u i s i­

tion of a l i m i t e d  c o m m o n  e l e m e n t  m u s t  be  e q j a l l y  d i v i d e d  a m o n g  the

o w n e r s  of the u n i t s  to w h i c h  that l i m i t e d  c o m m o n  e l e m e n t  w as a l l o c a t e d  

at the t i m e  of a c q u i s i t i o n .

(d) The court d e c r e e  mus t  be r e c o r d e d  in e a c h  r e c o r d i n g  d i s t r i c t  

in w h i c h  any p o r t i o n  of the c o m m o n  i n t e r e s t  c o m m u n i t y  is located.

(e) On  a c o n d e m n a t i o n  o r a uni t  o r  c o m m o n  area, an  a w a r d  or 

d e c r e e  m u s t  i n c l u d e  a r e a s o n a b l e  a m o u n t  to c o v e r  the cost of r e a l l o­

ca t i n g  the a l l o c a t a b l e  i n t e r e s t s  of the u n i t  owners.

Sec. 34.08.750. S U P P L E M E N T A L  G E N E R A L  P R I N C I P L E S  O F  L A W  A P P L I C A­

BLE. Th e  p r i n c i p l e s  of la w  and equity, i n c l u d i n g  the l aw of c o r p o r a­

tions a nd u n i n c o r p o r a t e d  a s s o c i a t i o n s ,  the l a w  of r e a l  p r o p e r t y ,  and 

the law r e l a t i v e  to c a p a c i t y  to c o n t r a c t ,  p r i n c i p a l  a nd agent, e m i n e n t  

d o m ain, e s t o p p e l ,  fraud, m i s r e p r e s e n t a t i o n ,  d u r e s s ,  co e r c i o n ,  m i s t a k e ,  

r e c e i v e r s h i p ,  s u b s t a n t i a l  p e r f o r m a n c e ,  o r  o t h e r  v a l i d a t i n g  or  i n v a l i­

d a t i n g  c a use s u p p l e m e n t  the p r o v i s i o n s  of t h i s  c h a p t e r  e x c e p t  to the

e x t e n t  i n c o n s i s t e n t  w i t h  this chapter.

Sec. 3 4 . 0 8.760. C O N S T R U C T I O N  A G A I N S T  I M P L I C I T  REPEAL. T h i s
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1 c h a p t e r  is a g e n e r a l  act i n t e n d e d  as a u n i f i e d  c o v e r a g e  of its s u b j e c t

2 m a t t e r  a n d  a par t  of the c h a p t e r  m a y  n o t  be c o n s t r u e d  to be i m p l i e d l y

3 r e p e a l e d  by  s u b s e q u e n t  l e g i s l a t i o n  if that c o n s t r u c t i o n  c an r e a s o n a b l y

4 be  a v o ided.

5 Sec. 3 4 . 0 8 . 7 7 0 .  U N I F O R M I T Y  O F  A P P L I C A T I O N  A N D  C O N S T R U C T I O N .

6 T h i s  c h a p t e r  s h a l l  be a p p l i e d  a n d  c o n s t r u e d  so as to e f f e c t u a t e  its

7 g e n e r a l  p u r p o s e  to m a k e  u n i f o r m  the l a w  w i t h  r e s p e c t  to the s u b j e c t  of

8 the c h a p t e r  a m o n g  s t a t e s  e n a c t i n g  it.

9 Sec. 3 4 . 0 8 . 7 8 0 .  S E V E R A B I L I T Y .  If a p r o v i s i o n  of this c h a p t e r  or

10 its a p p l i c a t i o n  to a n y  p e r s o n  or c i r c u m s t a n c e  is h e l d  invalid, the

11 i n v a l i d i t y  doe s  not a f f e c t  o t h e r  p r o v i s i o n s  o r  a p p l i c a t i o n s  of this

12 c h a p t e r  that c a n  be g i v e n  e f f e c t  w i t h o u t  the i n v a l i d  p r o v i s i o n  or

13 a p p l i c a t i o n ,  and to this e n d  t he p r o v i s i o n s  o f  this c h a p t e r  are sever-

14 able.

15 Sec. 34 . 0 8 . 7 9 0 .  U N C O N S C I O N A B L E  A G R E E M E N T  O R  T E R M  OF C O N T R A C T .

16 (a) U p o n  f i n d i n g  as a m a t t e r  of l aw that a c o n t r a c t  or  c o n t r a c t

1 7 c l a u s e  w a s  u n c o n s c i o n a b l e  at the time the c o n t r a c t  w a s  m a de, a court

18 m a y  r e f u s e  to e n f o r c e  the c o n t r a c t ,  m a y  e n f o r c e  the r e m a i n d e r  of the

19 c o n t r a c t  w i t h o u t  the u n c o n s c i o n a b l e  clause, o r  m a y  limit the a p p l i c a -

20 t i o n  of the u n c o n s c i o n a b l e  c l a u s e  in o r d e r  to a v o i d  a n  u n c o n s c i o n a b l e

21 result.

22 (b) W h e n e v e r  it is c l a i m e d  o r  a p p e a r s  to the court that a con-

23 tract or a c o n t r a c t  c l a u s e  is or m a y  be  u n c o n s c i o n a b l e ,  the p a r t i e s ,

24 in o r d e r  to a id the court in m a k i n g  the d e t e r m i n a t i o n ,  m u s t  be a f ford-

25 ed a r e a s o n a b l e  o p p o r t u n i t y  to p r e s e n t  e v i d e n c e  as to (1) the commer-

26 cia l  s e t t i n g  of the n e g o t i a t i o n s ;  (2) w h e t h e r  a p a r t v  h a s  k n o w i n g l y

27 t a k e n  a d v a n t a g e  of the i n a b i l i t y  of a n o t h e r  p a r t y  r e a s o n a b l y  to pro-

28 tect p e r s o n a l  i n t e r e s t s  by r e a s o n  of p h y s i c a l  or m e n t a l  i n f i rmity,

29 i l l i t e r a c y ,  i n a b i l i t y  to u n d e r s t a n d  the l a n g u a g e  of the a g r e e m e n t ,  or



1 • similar factors; (3) the effect and purpose of the contract or clause;

2 and (4) any gross disparity, if a sale, at the time of contracting,

3 between the amount charged for the property and the value of the

4 property m e a sured by the price at w hich similar property was readily

5 obtainable in similar transactions. A  disparity between the contract

6 price and the value of the property measured by the price at which

7 similar property was readily obtainable in similar transactions does

8 not, of itcelf, render the contract u n c o n s c i o n a b l e .

9 Sec. 34.08.800. O B LIGATION OF GOOD FAITH. A  contract or duty

1 0  governed by this chapter imposes an oblig a t i o n of good faith in its

1 1  performance or enforcement.

12 Sec. 34.08.810. REMEDIES TO BE LIB ER A L L Y  ADMINISTERED. (a) The

13 remedies provided by this chapter shall be liberally administered to

14 the end that the aggrieved party is put in as good a p o s i t i o n  as if

15 the other party had fully performed. Consequential, special, or

16 punitive damages may not be awarded except as specifically provided in

17 this chapter or by other rule of law.

18 (b) A  right or o bligation declared by this chapter is enforce-

19 able by judicial proceeding.

20 Sec. 34.08.820. ADJU S T M E N T  OF DO L L A R  AMOUNTS. (a) The dollar

21 amounts specified in AS 34.08.030 and 34.08.510(b)(7) change u nder (b)

2 2  and (c) of this section, according to and to the extent of changes in

23 the Consumer Price Index for U r b a n  Wage Earners and Clerical Workers:

24 U.S. City Average, All Items 1967 equal 100, compiled by the Bureau of

25 Labor Statistics, United States Department of Labor, (the "Index").

26 The Index for December, 1979, w hi c h  was 230, is the Reference Base

27 Index.

28 (b) The dollar amounts specified in AS 34.08.030 and 34. 0 8 .­

29 510(b)(7) and any amount stated in the de c l a r a t io n  pursuant to those
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1 sections change on July 1 of each year if the percentage of change,

2 calculated to the nearest whole percentage point, betw ee n  the Index at

3 the end of the preceding year and the Reference Base Index is 10

4  percert or more, except that

5 (1) the portion of the percentage change in the Index in

6 excess of a multiple of 1 0  percent shall be disregarded and the dollar

7 amounts shall change only in multiples of 1 0  percent of the amounts

8 a p pearing in this chapter on the effective date of this Act;

9 (2 ) the dollar amounts may not change if the amounts re-

1 0  quired by this section are those currently in effect under this chap-

1 1  ter as a result of an earlier application of this section; and

12 (3) in no event may the dollar amounts be reduced b elow the

13 amounts appearing in this chapter on the effective date of this Act.

14 (c) If the Index is revised after December 1979, the percentage

15 of change u nder this section shall be calculated on the basis of the

16 revised Index. If the revision of the Index changes the Reference

17 Base Index, a revised Reference Base Index must be determined by

18 m u l t i plying the Reference Base Index then applicable by the rebasing

19 factor furnished by the Bureau of Labor Statistics. If the Index is

2 0  superseded, the index referred to in this section is the one repre-

21 sented by the Bureau of Labor Statistics as reflecting most accurately

2 2  changes in the purchasing power of the dollar for consumers.

23 Sec. 34.08.830. TRANSFER OF UNIT IN A COOPERATIVE. If a unit in

24 a cooperative is owned by a unit owner or is sold, conveyed, volun-

25 tarily or involuntarily encumbered, or otherwise transferred by the

26 unit owner, the interest in the unit that is owned, sold, conveyed,

27 encumbered, or otherwise transferred is the right to possession of the

28 unit under a proprietary lease, coupled with the allocated interests

29 of the unit, and the association's interest in the unit is not
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Sec. 34.08.990. DEFINITIONS. In this chapter,

(1 ) "affiliate of a declarant"

(A) means a person who controls, is controlled by, or 

is under common control wit h  a declarant;

(B) as used in this paragraph, a person "controls" a 

declarant if the person

(i) is a general partner, officer, director, or 

e mployer of the declarant;

(ii) directly or indirectly or acting in concert 

w i t h  one or more other persons, or through one or more

subsidiaries, owns, controls, holds w ith power to vote, or 

holds proxies representing more than 2 0  percent of the 

vot in g  interest in the declarant;

(iii) controls in any manner the election of a 

majority of the directors of the declarant; or

(iv) has contributed more than 2 0  percent of the 

capital of the declarant;

(C) as used in this paragraph, a person "is controlled 

by" a declarant if the declarant

(i) is a general partner, officer, director, or 

employer of the person;

(ii) directly or indirectly or acting in concert 

wi t h  oi.e or more other persons, or through one or more

subsidiaries, owns, controls, holds wit h power to vote, or 

holds proxies representing, more than 2 0  percent of the 

voting interest in the person;

(iii) controls in any manner the election of a 

majority of the directors of the person; or
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1 • (iv) has contributed more than 2 0  percent of the

2 capital of the person;

3 (D) as used in this paragraph, "control" does not

4  exist if the powers described in this p a r a g r a ph  are hel d  solely

5 as security for an obligation and are not exercised;

6 (2 ) "allocated interests" means the following interests

7 allocated to each unit:

8 (A) in s. condominium, the u ndivided interest in the

9 common elements, the common expense liability, and votes in the

1 0  association;

11 (B) in a cooperative, the common expense liability and

1 2  the ownership interest and votes in the association; and

13 (C) in a planned community, the common expense liabil-

14 ity and votes in the association;

15 (3) "association" or "unit owners' association" means the

16 unit o w n e r s’ association organized u n d e r  AS 34.08.310;

17 (4) "common elements" means

18 (A) in a condominium or cooperative, each portion of

19 the common interest community other than a unit; and

20 (B) in a planned community, the real estate wi t h in  a

2 1  planned community owned or leased by the association, other than

2 2  a unit;

23 (5) "common expenses" means expenditures made by, or finan-

24 cial liabilities of, the association, together w i t h  any allocations to

25 reserves;

26 (6 ) "common expense liability" means the liability for

27 common expenses allocated to each unit under AS 34.08.150;

28 (7) "common interest community" means real estate wit h

29 respect to w h i c h  a person, by virtue of ownership of a unit, is



1 ■ obligated to pay for real estate taxes, insurance premiums, mainte-

2 nance, or improvement of other real estate described in a declaration;

3 (8 ) "condominium" means a common interest community in

4 w h i ch

5 (A) portions of the real estate are designated for

6 separate ownership;

7 (B) the remainder of the real estate is designated for

8 common ownership solely by the owners of those portions; and

9 (C) the undivided interests in the common elements are

1 0  vested in the unit owners;

1 1  (9 ) "conversion building" means a b u i l d i ng  that, before

1 2  creation of the common interest community, was occupied wholly or

13 partially by persons other than purchasers and persons who occupy wit h

14 the consent of purchasers;

15 (1 0 ) "cooperative" means a common interest community in

16 w hich the real estate is owned by an association, each of whose mem-

17 bers is entitled by virtue of an ownership interest in the association

18 to exclusive possession of a unit;

19 (1 1 ) "dealer" means a person engaged in the business of

2 0  selling units who is not an owner of a common interest community or of

2 1  a unit wi t h i n a common interest community;

2 2  (1 2 ) "declarant" means a person or a group of persons acting

23 in concert who

24 (A) as part of a common promotional plan, offers to

25 dispose of its interest in a unit not previously disposed of; or

26 (B) reserves or succeeds to a special declarant right;

27 (13) "declaration"

28 (A) means an instrument, however described, that

29 creates a common interest community; and



1 (B) includes amendments to a declaration;

2 (14) "development right" means a right or a combination of

3 rights reserved by a declarant in the declar a t io n  to

4 (A) add real estate to a common interest community;

5 (B) create units, common elements, or limited common

6 elements w i t h i n  a common interest community;

7 (C) subdivide units or convert units into common

8 elements; or

9 (D) wi t h d r a w  real estate from a common interest commu-

1 0  nity;

11 (13) "dispose" or "disposition"

12 (A) means a volu n t a r y  transfer to a pu r c h a s e r of any

13 legal or equitable interest in a unit;

14 (B) does not include the transfer or release of a

15 security interest;

16 (16) "executive board" means the body d e signated in the

17 declaration to act on behalf of the association;

18 (’7) "identifying number" means a symbol or address that

19 identifies only one unit in a common interest community;

2 0  (18) "leasehold common interest community" means a common

2 1  interest community in w hich all or a port i o n  of the real estate is

2 2  subject to a lease that, on its e xpiration or termination, will termi-

23 nata the common interest community or reduce its size;

24 (19) "limited common element" means the p o r t i o n of the

25 common elements allocated for the exclusive use of one or more but

26 fewer than all of the units by the de c l a r a t i on  or by operation of

27 AS 34.08.100(2) or (4);

28 (2 0 ) "master association" means an organization described in

29 AS 34.08.280 whether or not it is also an a ssociation described in
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1 AS 34.08.310;

2 (2 1 ) "offering"

3 (A) means an advertisement, inducement, solicitation,

4 or attempt to encourage a per s o n  to acquire an interest in a

5 unit, other I .an as security for an obligation;

6 (B) does not include an advertisement in a newspaper

7 or other periodical of general circulation, or in any other

8 broadcast m e d i u m  to the general public describing a common inter-

9 est community not located in the state if the advertisement

1 0  states that an offering may be m ade only in compliance w i t h  the

1 1  law of the j u ri s diction in w h i c h  the common interest community is

1 2  located;

13 (22) "ownership of a unit" does not include a leasehold

14 interest, including renewal options, of less than 20 years in a unit;

15 (23) "person" means

16 (A) an individual, corporation, business trust,

17 estate, trust, partnership, association, joint venture, govern-

18 ment, government subdivision or agency, or oth legal or commer-

19 cial entity;

20 (B) in the case of a land trust, the beneficiary of

2 1  the land trust and not the land trust or its trustee;

22 (24) "planned community" means a common interest community

23 that is not a condominium or a cooperative although a condominium or

24 cooperative may be part of a planned community;

25 (25) "proprietary lease" means the agreement with the

26 association under w hich a me m b er  is entitled to exclusive possession

27 of a unit in a cooperative;

28 (26) "purchaser" means a person, other than a declarant or a

29 dealer, who by means of a vol u n t a r y  transfer acquires a legal or
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equitable interest in a unit other than

(A) a leasehold interest, including renewal options, 

of less than 2 0  years; or

(B) as security for an obligation;

(27) "real estate"

(A) means a leasehold or other estate or interest in, 

over, or u n d e r  land, including structures, fixtures, and other 

improvements and interests that by custom, usage, or law pass 

w i t h  a conveyance of land though not d e s cribed in the contract of 

sale or instrument of conveyance;

(B) includes parcels w i t h  or without u pper or lower 

boundaries, and spaces that may be filled w i t h  air or water;

(28) "residential purposes" means use for dwelling or r e c r e­

ational purposes, or both;

(29) "security interest"

(A) means an interest in real estate or personal 

property, created by contract or conveyance, that secures payment 

or performance of an obligation;

(B) includes a lien created by a mortgage, deed of 

trust, trust deed, security deed, contract for deed, land sales 

contract, lease intended as security, assignment of lease or 

rents intended as security, pledge of an ownership interest in an 

association, and any other consensual lien or title retention 

contract intended as security for an obligation;

(30) "special declarant rights" means the right reserved for 

the benefit of a declarant to

(A) complete improvements indicated on plats and plans 

filed w i t h  the d e c la ration or, in a cooperative, to complete 

improvements described in the public offering statement pursuant
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i  *

to AS 34.08.530(a)(2);

(B) exercise a development right;

(C) m a i ntain sales 'ffices, management offices, signs 

advertising the common interest community, and models;

(D) use easements through the common elements for the 

purpose of mak i n g  improvements w i t h i n  the common interest c ommu­

nity or within real estate that may be added to the common i n t e r­

est community;

(E) make the common interest community subject to a 

m aster association;

(F) merge or consolidate a common interest community 

w i t h  another common interest community of the same form of o w n er­

ship; or

(G) appoint or remove an officer of the association or 

a master association or an executive board member during a period 

of declarant control;

(31) "time share" means a right to occupy a unit or any of 

several units during five or more separated time periods over a period 

of at least five years, including renewal options, whether or not 

coupled with ar. estate or interest in a common interest community or a 

specified portion of a common interest community;

(32) "unit" means a physical portion of the common interest 

community designated for separate ownership or occupancy, the b o u n d­

aries of which are described under AS 34.08.130(a)(5);

(33) "unit owner"

(A) means a declarant or other person who

(i) owns a unit; or

(ii) leases a unit in a leasehold common interest 

community whose lease expires simultaneously w ith any lease
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^  I

1 - that on its expiration or t ermination will remove the unit

2 from the common interest community;

3 (B) does not include a p er s o n  having an interest in a

4 unit solely as security for an obligation;

5 (C) includes

6 (i) in a c ondominium or planned community, the

7 declarant as the owner of any unit created by the declara-

8 tion;

9 (ii) a cooperative, the declarant as the owner

1 0  of any unit to w h i c h  allocated interests have b e e n  allocated

1 1  until that unit has bee n  conveyed to another person.

12 * Sec. 2. AS 34.35.071(f) is amended to read:

13 (f) A fter recording a common interest community [CONDOMINIUM]

14 declaration under AS 3 4 .08 [AS PROVI D E D  IN AS 34.07.010 - 34.07.460

15 (HORIZONTAL PROPERTY REGIMES ACT)], an owner may record a notice of

16 completion under this section as to each u n i t [APARTMENT] after com-

17 pletion of the original construction of each unit of the common inter-

18 est community [CONDOMINIUM A P A R T M E N T ] .

19 * Sec. 3. AS 34.35.119 is amended to read:

20 Sec. 34.35.119. WAIVER OF LIENS ON UNS O L D  COMMON INTEREST COMMU-
i

21 NITY UNITS [CONDOMINIUM A P A R T M E N T S ] . (a) A lien [LIENS] created

22 under AS 34.35.050 - 34.35.120 arising out of original construction

23 that [WHICH] becomes subject to AS 34.08 [THE H O RIZONTAL PROPERTY

24 REGIMES ACT (AS 34.07.010 - 34.07.460)] before the first sale of a

25 unit wi t h in  a common interest community [ANY PORTION OF THE PROPERTY]

26 after commencement of construction shall be subject to the provisions

27 of thi ■: section.

28 (b) Subject to (c) of this section, a claimant who claims a lien

29 against an entire common interest commun ity [THE ENTIRE BUILDING]
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shall release that portion of the [HIS] lien claim that [WHICH] r e­

lates to a particular unit wi t h i n  a common interest community [CONDO­

MINIUM APARTMENT] selected by the owner of the unsold common interest 

community units [CONDOMINIUM APARTMENTS] after the claimant receives a 

partial payment of the [HIS] lien claim that [WHICH] is equal tc 115 

percent of the amount determined by:

(1 ) dividing the surface area of the common areas and

facilities attendant to the common interest community unit [COND OM I N I­

UM APARTMENT] by the surface area of all common areas and facilities 

of the common interest community building; and

(2 ) m ultiplying the result obtained in (1 ) of this s u b­

section by the total amount of the claimant's lien claim.

(c) A  lien claimant is not required to waive a p o r t i o n  of the 

[HIS] lien claim under this section unless the amount of indebtedness 

secured by a prior encumbrance against the common interest community 

building held by a construction lender is also reduced by an amount

calculated in the same manner as p r o vided in (b) of this section.

* Sec. 4. AS 34.07 is repealed.

* Sec. 5. This Act takes effect January 1, 1986.
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