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I n t r o d u c e d :  2 / 1 4 / 8 6
R e f e r r e d :  J u d i c i a r y

a n d  F i n a n c e

IN THE S E NA TE
B Y  RODEY, F AI RS  
A N D  K E R T T U L A

S E NA TE  BI LL  NO. 413

IN T HE L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  BILL

F or an Act entitled: "An A ct r e l a t i n g  to i l l e g a l l y  c o n t r o l l e d  e nt er p r i s e s

BE IT E N A C T E D  B Y  TH E L E G I S L A T U R E  OF T HE STATE OF ALASKA:

* S e ct io n 1. D E C L A R A T I O N  OF L E G I S L A T I V E  PURPOSE. The l e g i s l a t u r e  has 

d e t e r m i n e d  that the acqui si ti on , es ta b l i s h m e n t ,  or o p e r a t i o n  of legit im a te  

a n d  i l l e g i t i m a t e  e nt er p r i s e s  in A la sk a  t h r o u g h  a p a t t e r n  of c r i m i n a l  a c t i v­

ity is ini m ic al  to the c o n t i n u e d  h e a l t h  of o ur e c o n o m i c  a n d  social systems. 

The p u r po se  of this Act is to p r o v i d e  a p p r o p r i a t e  p e n a l t i e s  and  severe 

f i n a n c i a l  di s in c e n t i v e s  that c a n  be a p p l i e d  to comb at  this type of conduct. 

T he l eg is l a t u r e  intends that this A ct be l ib er a l l y  c o n s t r u e d  to e f f e c t u a t e  

its r e m e d i a l  purpose.

* Sec. 2. A S  11 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  59. I L L E G A L L Y  C O N T R O L L E D  ENTERPRISES.

A R T I C L E ! .  P R O H I B I T E D  A C TI VI TI ES .

Sec. 11.59.010. U N L A W F U L  ACTS. It is u n l a w f u l  for a p e r s o n  to

(1) a c qu i re  o r  m ai nt a i n ,  d i r e c t l y  or i nd irectly, an i n t e r­

est in or contr o l of an e n t e r p r i s e  t h r ou gh  r acketeering;

(2) p a r t i c i p a t e  in or conduct, d i r e c t l y  or indirectly, the 

a f f a ir s of an e n t e r p r i s e  t h r o u g h  r a c k et ee ri n g;  or

(3) use o r  inves t p r o p e r t y  derived, d i r e c t l y  or indirectly, 

f r o m  rac ke te e ri ng , or the p r o c e e d s  of that property, to a c q u i r e  or 

m a i n t a i n  an in terest in or c o n tr ol  of an e n t e r p r i s e  o r  to p a r t i c i p a t e

and the f o r f e i t u r e  of p r o p e r t y  that is u s e d  in v i o­

lation of state law; a n d  p r o v i d i n g  for an e f f e c t i v e  

d a t e . "
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in or cond uc t the affairs of an enterprise.

Sec. 11.59.030. P R O O F  O F  R A C K E T E E R I N G .  (a) The i n s t a n c e s  of 

illegal a c t i v i t y  u s e d  to e s t a b l i s h  r a c k e t e e r i n g  m u s t  include

(1) one inst an ce  o f  ille ga l a c t i v i t y  that is in v i o l a t i o n  

of s ta te  lawj

(2) one in st an c e of ill eg al  a c t i v i t y  that o c c u r r e d  after 

the e f f e c t i v e  date of this Act; a nd

(3) one inst an ce  o f  i l l e ga l a c t i v i t y  that w a s  c o m m i t t e d  

three years b e f o r e  o r  after the a l l e g e d  a c q u i s i t i o n  or m a i n t e n a n c e  of 

on int er es t  in o r  con tr o l of the enterprise., or the a l l e g e d  p a r t i c i p a­

tion in or c o n d u c t i n g  of the a f f a i r s  of the e n t e r p r i s e  as d e s c r i b e d  in 

A S  11.59.010.

(b) T he r e q u i r e m e n t s  of (a) o f  this s e c t i o n  m a y  be s a t i s f i e d  by 

a single in s ta nc e of illegal activity.

(c) Pa st  i l le ga l  a c t i v i t y  m a y  be u s e d  to e s t a b l i s h  r a c k e t e e r i n g  

if less t h a n  five years have e l a p s e d  b e t w e e n  the date of the m o s t  

r ecent ins ta n ce  o f  ille ga l a c t i v i t y  a n d  the i m m e d i a t e l y  p r e c e d i n g  

i ns ta n c e  of i l le ga l activity.

(d) I l l e g a l  a c t i v i t y  that is u s e d  to e s t a b l i s h  r a c k e t e e r i n g  m a y  

be p r o v e d  b y

(1) a c e r t i f i e d  c o p y  of a j u d g m e n t  of conviction;

(?.) p r o o f  b e y o n d  a r e a s o n a b l e  doubt in a c ri mi n a l  p r o s e­

cuti o n  u n d e r  A S  11 . 59.040 or 11.59.050; or

(3) p r o o f  by a p r e p o n d e r a n c e  of t he e v i d e n c e  in a p r o c e e d­

ing u n d e r  A S  1 1. 59.070 - 11.59.120.

(e) F o r  p u r p o s e s  of c a l c u l a t i n g  the t h r e e - y e a r  p e r i o d  s p e c i f i e d  

in (a)(3) o f  this section and the f i v e - y e a r  p e r i o d  s p e c i f i e d  in (c) of 

this section, a p e r i o d  of imprisonment, pr ob at io n , parole, c o n d i t i o n a l  

e x e c u t i v e  clemency, s u s p e n d e d  i m p o s i t i o n  of sentence, formal d e f e r r e d
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p r o s e c u t i o n  or f o rm a l p r e t r i a l  d i v e r s i o n  m u s t  b e  excluded.

A R T I C L E  2. C R I M E S  I N V O L V I N G  I L L E G A L L Y  

C O N T R O L L E D  E N T E R P R I S E S .

Sec. 11 .59.040. I L L E G A L  C O N T R O L  O F  A N  E N T E R P R I S E  IN T H E  FI R ST  

DEGREE. (a) A  p e r s o n  commits the c rime of i l l e ga l  c o n t r o l  o f  an 

e n t e r p r i s e  in the first d e g r e e  if the p e r s o n  v i o l a t e s  A S  11 .59.050, 

and if one of the i n s t a n c e s  o f  i l le ga l a c t i v i t y  u s e d  to e s t a b l i s h  

r a c k e t e e r i n g  was

(1) an u n c l a s s i f i e d  or class A  f e lo ny  in the state; or

(2) a c rime in the state or in a n o t h e r  j u r i s d i c t i o n  h a v i n g  

e l e m e n t s  s i m i l a r  to a c u r r e n t  class A  f e l o n y  or u n c l a s s i f i e d  f e lony in 

the state.

(b) I l l eg al  c o nt ro l  of an e n t e r p r i s e  in the first d e g r e e  is an 

u n c l a s s i f i e d  f e l o n y  and is p u n i s h a b l e  as s p e c i f i e d  in A S  1 2 . 5 5 . 1 2 5 ( i ).

S e c . 11.59.050. I L L E G A L  C O N T R O L  OF A N  E N T E R P R I S E  IN THE S E C ON D

DEGREE. (a) A  p e r s o n  commi ts  the crime of i l le ga l c o n t r o l  of an 

e n t e r p r i s e  in the s e c o n d  d e g r e e  if the p e r s o n  v i o l a t e s  A S  11.59.010 or 

a t t e mp ts  or s olicits a v i o l a t i o n  of A S  11.59.010.

(b) Illegal c o n t r o l  of an e n t e r p r i s e  in the s e co nd  d e gr ee  is a 

class A  felony.

Sec. 11.59.060. C H A R G I N G  U N D E R L Y I N G  ACT. In a  c r i m i n a l  p r o s e­

cu t i o n  u n d e r  A S  1 1. 59 .0 40  or 11.59.050, a v i o l a t i o n  of a cri mi n al  law 

that is u s e d  to p r o v e  r a c k e t e e r i n g  m a y  be c h a r g e d  as a sep ar at e count 

in the same i n d i c t m e n t  or i n f o r m a t i o n  as the v i o l a t i o n  of AS 11.59.040 

or 11.59.050.

A R T I C L E  3. C I V I L  REMEDIES.

Sec. 11.59.070. E F F E C T  O F  C O N V I C T I O N  O N  O T H E R  PR OC EEDINGS. A

c r i m i n a l  c o n v i c t i o n  for a v i o l a t i o n  of A S  1 1 . 5 9. 04 0 or 11.59.050

estops the d e f e n d a n t  f r o m  d e n y i n g  the  e s s e n t i a l  a l l e g a t i o n s  o f  the

-3-
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• t

c rime in a s u b s e q u e n t  p r o c e e d i n g  b r o u g h t  b y  a p a r t y  u n d e r  this c h a p­

ter, & f o r f e i t u r e  p r o c e e d i n g  u n d e r  A S  09.50, or u n d e r  a n o t h e r  p r o­

vi s i o n  of law.

Sec. 11.59.080. C I V I L  A C T I O N  F O R  T R E B L E  DA MAGES. (a) A  person, 

in c lu di ng  the state or ot h er  g o v e r n m e n t a l  agency, that is inj ur ed  in 

bus i ne ss  or p r o p e r t y  by r e a s o n  of a v i o l a t i o n  o f  A S  11 .5 9. 01 0 m a y  

b r i n g  an a c t i o n  in the s u p e r i o r  court for t h r e e  times the a m o u n t  of 

damages sustained.

Sec. 11.59.090. P R O P E R T Y  S U B J E C T  T O  F O R F E I T U R E . P ro perty, or 

the p r o ce ed s of property, is s u b j e c t  to f o r f e i t u r e  to the state u n d e r  

A S  09.50 if

(1) a c q u i r e d  or m a i n t a i n e d  in v i o l a t i o n  of, or in Che 

cour s e of v io l at i n g ,  A S  11.59.010;

(/.) u s e d  or i n v e s t e d  in v i o l a t i o n  of, or in the co urse of 

viola ti ng , A S  11.59.010; or

(3) derived, d i r e c t l y  or i nd irectly, f r o m  r a c ke te er i ng .

Sec. 11.59.100. I N J U N C T I V E  RELIEF. (a) In a d d i t i o n  to any 

o t h e r  a c t i o n  a u t h o r i z e d  b y  law, the a t t o r n e y  g e n e r a l  m a y  b r i n g  a 

sep ar at e ex. p a r t e  a c t i o n  in the su perior c o u r t  to e njoin a  v i o l a t i o n  

of A S  11.59.010. T h e  sup er io r court m a y  p r e v e n t  or r e s t r a i n  v i o l a­

tions of AS 1 1. 59 .0 10  b y  i s s u i n g  a p p r o p r i a t e  t e m p o r a r y  or p e r m a n e n t  

orders that m a y  i n c l u d e  d i v e s t i t u r e  o f  a n  i n t e r e s t  in an enterprise, 

p e r f o r m a n c e  bonds, r e a s o n a b l e  r e s t r i c t i o n s  on f u t u r e  ac ti vi t i e s  or i n­

vestments, the a t t a c h m e n t  a n d  f r e e z i n g  of assets, p r o h i b i t i o n s  a g a i n s t  

e n g a g i n g  in the same type of ac ti vi ti es  as the e n t e r p r i s e  e n g a g e d  in, 

a nd d i s s o l u t i o n  o r  r e o r g a n i z a t i o n  of a n  e nt er p r i s e ,  m a k i n g  a p p r o p r i a t e  

p r o v i s i o n  for the righ t9  of i nnocent persons.

(b) A t  a ny time af te r  a civil or c r i m i n a l  p r o c e e d i n g  a r i s i n g  out 

of a v i o l a t i o n  of A S  1 1 .5 9. 01 0 h as b e e n  in stituted, the s u p e r i o r  court

-4-
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m a y  Issue a p p r o p r i a t e  o r d e r s  a nd i n j u n c t i v e  r e l i e f  tha t m a y  i n c l u d e  

the r e m ed ie s l i s t e d  in (a) of this section, or a n o t h e r  o r d e r  to p r e­

v e n t  d i s p o s a l  or d i m i n u t i o n  in v a l u e  of p r o p e r t y  s u b j e c t  to f o r f e i t u r e  

u n d e r  A S  11.59.090(1) or (2) or sub je ct  to a c l a i m  f o r  dama ge s u n d e r  

A S  11.59.080.

(c) U p o n  a c r i m i na l c o n v i c t i o n  or a  ci vi l j ud gment, i n c l u d i n g  an 

o r d e r  of forfeiture, a r i s i n g  out of a v i o l a t i o n  o f  A S  11.59.010, the 

s u p e r i o r  court m a y  issue a p p r o p r i a t e  o rd er s that m a y  inc lu de  the 

r e m e d i e s  li sted in (a) of this section.

Sec. 11.59.110. C I V I L  I N V E S T I G A T I V E  D E M A N D . (a) W h e n e v e r  there

is r e a s o n  to b e l i e v e  that a p e r s o n  or e n t e r p r i s e  n a y  b e  in po ssession, 

custody, or c o n tr o l of a d o c u m e n t  or o t h e r  m a t e r i a l  that m a y  be r e l e­

vant to c m  i n v e s t i g a t i o n  r e l a t i n g  to a v i o l a t i o n  o f  A S  11.59.010, the 

a t t o r n e y  g e ne ra l  may, b e f o r e  the i n s t i t u t i o n  of a c i v i l  or c r i m i n a l  

p ro ceeding, issue a w r i t t e n  i n v e s t i g a t i v e  d e m a n d  r e q u i r i n g  the p r o d u c­

tion  of the m a t e r i a l  for e x a mi n at io n.

(b) A  d e m a n d  for m a t e r i a l  roust

(1) state the nature, of the c o nd uc t  that is u n d e r  i n v e s­

tigation?

(2) d e s c r i b e  the class or classes o f  d o c u m e n t a r y  or o t h e r  

m a t e r i a l  to b e  p r o d u c e d  w i t h  suc h de fi n i t e n e s s  a n d  c e r t a i n t y  as to 

p e r m i t  the m a t e r i a l  to b e  r e a d i l y  identified? a nd

(3) s ta te  that the d e m a n d  m u s t  be c o m p l i e d  w i t h  i m m e d i a t e l y  

ii t h er e is r e a s o n  to b e l i e v e  that the m a t e r i a l  s o u g h t  m a y  be c o n­

cealed, destroyed, or t a m p e r e d  with, or speci fy  a date that w i l l  

p r o v i d e  a r e a s o n a b l e  p e r i o d  of tim e  w i t h i n  w h i c h  the m a t e r i a l  m a y  be 

a s s e m b l e d  a nd m a d e  a v a i l a b l e  for i n s p e c t i o n  and c o p y i n g  o r  r e p r o d u c­

tion.

(c) S e r v ic e  of a d e m a n d  f or m a t e r i a l s  u n d e r  this s e ct io n may h e
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m ad e  b y

(1) d e l i v e r i n g  a copy to a p artner, e x e c u t i v e  officer,

m a n a g i n g  agent, or g e n e r a l  a g e n t  o f  a n  e nterprise, or to a n  agent

a u t h o r i s e d  to r e c e i v e  ser vi ce  o f  p r o c e s s  on b e h a l f  of an enterp ri se , 

or to an i n d i v i d u a l  person;

(2) d e l i v e r i n g  a c o p y  to the p r i n c i p a l  o f f i c e  o r  p l a c e  of

b us in e s s  of the p e r s o n  to b e  served; or

(3) d e p o s i t i n g  a copy in the U n i t e d  St ates mail, by r e g i s­

tered or c e r t i f i e d  m a i l  a d d r e s s e d  to the p r i n c i p a l  o f fi c e or p l a c e  of 

b u s i n e s s  o f  the p e rs on  to be served.

(d) A  p e r s o n  u p o n  w h o m  a d e m a n d  i s su ed  u n d e r  this s e c t i o n  has  

b e e n  s er ve d shall m a k e  the m a t e r i a l  a v a i l a b l e  for i n s p e c t i o n  and 

c o p y i n g  b y  the att or ne y g e n e r a l  at the. p r i n c i p a l  pl ac e  of b u s i n e s s  of 

the person, or at a n o t h e r  p l a c e  the a t t o r n e y  g e n e r a l  m a y  direct. 

F a i l u r e  to c o m p l y  w i t h  a c i v i l  i n v e s t i g a t i v e  d e ma nd  u n d e r  this s e c t i o n  

is p u n i s h a b l e  in the s u p e r i o r  c ou rt  as contempt, to the c a m e  e x t e n t  as 

con te mp t of an order i s s u e d  f r o m  that court.

(e) The a t t o r n e y  g e n e r a l  m a y  take p h y s i c a l  p o s s e s s i o n  o f  the 

m a t e r i a l s  produced, and is r e s p o n s i b l e  for their r e t u r n  u n d e r  this 

section. M a t e r i a l  m a y  n o t  b e  m a d e  a v a i l a b l e  for e x a m i n a t i o n  b y  an 

i n di vi d u a l  o t h e r  than the a t t o r n e y  general, w i t h o u t  the c o n s e n t  of the 

p e r s o n  w h o  p r o d u c e d  the m a t e r ia l.  U n d e r  the terms the a t t o r n e y  g e n­

eral presc r ib es , d o c u m e n t a r y  m a t e r i a l  m u s t  b e  a v a i l a b l e  for e x a m i n a­

tion b y  the p e r s o n  w h o  p r o d u c e d  the m a t e ri al , or a n  a u t h o r i s e d  r e p­

res e n t a t i v e  o f  that person.

(f) W i t h i n  90 days a f t e r  the p r o d u c t i o n  of a n  o r i g i n a l  d o c u m e n t  

or o th er  m a t e r i a l ,  or u p o n  the c o m p l e t i o n  of the i n v e s t i g a t i o n  for 

w h i c h  tne o r i g i n a l  m a t e r i a l  w a s  p r o d u c e d  u n d e r  this section, or u p o n  

c o m p l e t i o n  o f  a case or p r o c e e d i n g  a r i s i n g  f r o m  an in v es ti ga ti on ,
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w h i c h e v e r  is sooner, the a t t o r n e y  g e n e r a l  shall r e t u r n  all o r i g i n a l  

m a t e r i a l  that h as n o t  p a s s e d  in to  the c o n t r o l  of a c o u r t  or g r a n d  

jury. F or good cause, the s u p e r i o r  c o u r t  m a y  g r a n t  the a t t o r n e y

g e n e r a l  an e x t e n s i o n  o f  time to r e t u r n  the m a t e r i a l .

Sec. 11.59.120. A T T E M P T  O R  S O L I C I T A T I O N  T O  V I O L A T E  A S  11.59,010. 

In A S  11.59.070 - 11.59.120, the t e r m  " v i o l a t i o n  of A S  11.59.010", or

a s i m il ar  phrase, incl ud es  a n  a t t em p t or s o l i c i t a t i o n  u n d e r  A S  11.31

to v i o l a t e  A S  11.59.010.

A R T I C L E  4. G E N E R A L  PROV IS IO N S.

Sec. 11.59.900. D E F I NI TI ON S.  (a) In this chapter, u n l e s s  the 

c o n t e x t  r e q ui re s otherwise,

(1) " e n t e r p r i s e "  incl u de s an individual, p a r t n e r s h i p ,

c o rp or at io n , as so ciation, or o t h e r  legal entity, and a u n i o n  or g r o u p  

of p e r s o n s  a s s o c i a t e d  in. fact a l t h o u g h  n o t  a legal entity;

(2) " i l l e g a l  a c t i v i t y "  m e a n s

(A) a f e lony a g a i n s t  the p e r s o n  u n d e r  A S  11.41;

(B) a crime a g a i n s t  p r o p e r t y  u n d e r  A S  11.46, p u n i s h­

able as a class B felony;

(C) a f e l o n y  a g a i n s t  p u b l i c  a d m i n i s t r a t i o n  u n d e r  

A S  11.56, a f e l o n y  a g a i n s t  p u b l i c  o r d e r  u n d e r  A S  11.61, a f e l o n y  

i n v o l v i n g  a l c o h o l i c  b e v e r a g e s  u n d e r  A S  04 or a f e l o n y  i n v o l v i n g  

secur i ti es  or take ov er  bids u n d e r  AS 4 5.55 or 45.57;

(D) a  crime, i n v o l v i n g  c o n t r o l l e d  s u b s t a n c e s  u n d e r  

A S  11.71, p u n i s h a b l e  as an u n c l a s s i f i e d  or class A  or B felony;

(E) p r o m o t i n g  p r o s t i t u t i o n  in the fi r st  d e g r e e  u n d e r  

A S  11.66.110, p r o m o t i n g  g a m b l i n g  in the fi rs t  d e g r e e  u n d e r  

AS 11.66.210; a n d  p o s s e s s i o n  of g a m b l i n g  r e co rd s in the first 

d e g r e e  u n d e r  A S  11.66.230;

(F) f e l o n y  c o n d u c t  that is d e f i n e d  as " r a c k e t e e r i n g

-7-



a c t i v i t y "  u n d e r  18 U.S.C. 1961(1);

(3) " p r o p e r t y "  m e a n s  a t h i n g  o f  value, i n c l u d i n g  r e a l  or 

p e r s o n a l  pr operty, c l ai m s a g a i n s t  or i n t e r e s t s  in b u s i n e s s  or p r o p e r­

ty, c o n t r a c t u a l  rights, securi ti es , income, profits, a n  i n t e re st  i n  an 

enter pr is e,  o r  o t h e r  b u s i n e s s  or f i n a n c i a l  interest;

(4) " r a c k e t e e r i n g "  m e a n s  a  p a t t e r n  of illegal a c t i v i t y  that 

i n v o l v e s  t wo or m o r e  i n s t a n c e s  o f  i l l e g a l  activity.

(b) In this section, a " p a t t e r n” of illeg al  a c t i v i t y  m e a n s  that 

the in st a n c e s  of i l l e g a l  a c t i v i t y  h a d  th e sa m e or similar p ur p oses, 

r esults, vic ti ms , p a r t i c i p a n t s ,  or m e t h o d s  o f  commission, or w e r e  

i n t e r r e l a t e d  b y  d i s t i n g u i s h i n g  c h a r a c t e r i s t i c s .

* Sec. 3. A S  09.50 is a m e n d e d  b y  a d d i n g  n e w  sec t io ns  to read:

A R T I C L E  7. F O R F E I T U R E .

Sec. 09.50.400. P R O C E D U R E S  A P P L I C A B L E  IK F O R F E I T U R E  P R O C E E D I N G S .  

T h e  s ta te  is a u t h o r i s e d  to i n i t i a t e  a p r o c e e d i n g  to f o r f e i t  p r o p e r t y  

if th e p r o p e r t y  is m a d e  s u b j e c t  to f o r f e i t u r e  b y  state law. U n l e s s  

o t h e r w i s e  s p e c i f i c a l l y  p r o v i d e d  i n  a state law  a u t h o r i z i n g  forfeiture, 

the p r o c e d u r e s  a p p l i c a b l e  to the f o r f e i t u r e  o f  p r o p e r t y  are s p e c i f i e d  

in AS 0 9 . 5 0 . 4 0 0  - 09.50.480.

Sec. 09.50.410. S E I Z U R E  A N D  C U S T O D Y  O F  P RO PERTY. (a) P r o p e r t y  

m a y  be s e i s e d  b y  a p e a c e  o f f i c e r  u n d e r  a n  o r d e r  i s s u e d  b y  a c o u r t  u p o n  

a s h o w i n g  of p r o b a b l e  c a u s e  th a t t he p r o p e r t y  is s u bj ec t  to f o r f e i­

ture. T h e  p r o p e r t y  m a y  b e  s e i s e d  w i t h o u t  a court order if

(1) c o n s t i t u t i o n a l l y  p e r m i s s i b l e  or o t h e r w i s e  a u t h o r i s e d  by

law;

(2) the p r o p e r t y  has b e e n  the s u bj e ct  of a j u d g m e n t  in 

f a v o r  of the s t a t e  in a  f o r f e i t u r e  p r o c e e d i n g :  or

(3) there is p r o b a b l e  c a u s e  to b e l i e v e  that the p r o p e r t y  is 

s u b j e c t  to f o r f e i t u r e  a n d  is e a s i l y  m o v a bl e;  p r o p e r t y  s e i z e d  u n d e r
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this p a r a g r a p h  m a y  n o t  b e  h e l d  for m o r e  tha n 48 h o u r s  w i t h o u t  a c ou rt  

order, w h i c h  m a y  be o b t a i n e d  in a n  e x  p a r t e  proce ed in g,  b a s e d  on 

p r o b a b l e  c a u s e  t h a t  t he p r o p e r t y  is sub je ct  to forfeiture.

(b) P r o p e r t y  s e i z e d  undex* (a) o f  this s e c t i o n  m u s t  be h e l d  in 

the c u s t o d y  of the c o m m i s s l o n e r  o f  p u b l i c  s a f e t y  or a m u n i c i p a l  l a w  

e n f o r c e m e n t  a g e n c y  a u t h o r i z e d  b y  the c o m m i s s i o n e r  to r e t a i n  custody, 

subject: o n l y  to the orders a n d  d e c re e s of the court. If p r o p e r t y  is 

s e i s e d  u n d e r  this section, the c o m m i s s i o n e r  of p u b l i c  sa fety or an 

a u t h o r i z e d  m u n i c i p a l  l a w  e n f o r c e m e n t  a g e n c y  m a y

(1) p l a c e  the p r o p e r t y  u n d e r  seal;

(2) r e m o v e  the p r o p e r t y  to a p l a c e  d e s i g n a t e d  by the court;

or

(3) take c u s t od y of the p r o p e r t y  a n d  r e m o v e  it to an a p p r o­

pr i a t e  l o c a t i o n  for d i s p o s i t i o n  in a c c o r d a n c e  w i t h  law.

(c) W i t h i n  10 days a f t e r  a sei zu re  u n d e r  this section, the 

c o m m i s s i o n e r  of p u b l i c  s a f et y or a u t h o r i s e d  m u n i c i p a l  l a w  e n f o r c e m e n t  

a g e n c y  shall m a k e  a n  i n v e nt or y of p r o p e r t y  seized, i n c l u di ng  c o n­

tr o l l e d  s u b st an ce s,  a nd shall e s t i m a t e  the v a l u e  o f  the items s e i z e d  

o t h e r  t h a n  c o n t r o l l e d  substances. In thi3 section, ’’co n t r o l l e d  s u b­

s t a n c e” inc l u d e s  ’’imit a t i o n  c o n t r o l l e d  s u b s t a n c e” as d e f i n e d  in 

A S  11.73.099.

Sec. 09 .5 0. 42 0.  N O T I C E  O F  S E I Z U R E  A N D  F O R F E I T U R E  ACTIO N;  A N ­

SWERS. (a) W i t h i n  30 days af te r a  s e i z u r e  u n d e r  A S  09,50.410, the 

c o m m i s s i o n e r  o f  p u b l i c  safet y shall, in a m a n n e r  a u t h o r i z e d  f or s e r­

v i c e  of p r o c e s s  u n d e r  rules of c i vi l pr oc e d u r e ,  giv e  n o t i c e  o f  the 

s e i z u r e  to a n y  p e r s o n  k n o w n  to h a v e  an i n t e r e s t  in the p r o p e r t y  if it 

h a s  an e s t i m a t e d  v a l u e  of $500 or more, or w h o s e  i nterest in the 

p r o p e r t y  is a s c e r t a i n a b l e  f r o m  o f f i c i a l  r e g i s t r a t i o n  numbers, l i­

censes, or o t h e r  state, federal, or m u n i c i p a l  n u m b e r s  on the pro pe rt y.
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T h e  n o t i c e  r e q u i r e d  b y  this s u b s e c t i o n  n e e d  n o t  be g i v e n  if the state 

h as f i l e d  a  m o t i o n  to f o r fe i t o r  a c o m p l a i n t  u n d e r  A S  09.50.430(a) 

w i t h i n  30 days after sei z ur e o f  the pro pe rt y.

(b) W i t h i n  30 days a f t e r  the f il in g  o f  a c i v i l  in r e m  a c t i o n  or 

a m o t i o n  to f o r f e i t  in a ci vi l or c r i m i n a l  action, the c o m m i s s i o n e r  of 

p u b l i c  s a f e t y  shall,

(1) in a m a n n e r  a u t h o r i z e d  for s e rv ic e  of p r oc es s u n d e r  

r u l e s  o f  c i v i l  procedu re , p r o v i d e  a  cop y of the c o m p l a i n t  or m o t i o n  to 

a n y  p e r s o n  k n o w n  to h a v e  an i n t e r e s t  in the p r o p e r  t}', ot he r  than the 

d ef en da nt , w h e n  a m o t i o n  for f o r f e i t u r e  has b e e n  f i l e d  in a cr im in al  

p r o c e e d i n g }  a n d

(2) b e g i n  to p u b l i s h  n o t i c e  of the a c t i o n  to forfe it  p r o p­

erty  v?ith a n  e s t i m a t e d  v a l u e  of $500 or m o r e  in a n e w s p a p e r  of g e ne ra l 

c i r c u l a t i o n  in the j u d i c i a l  d i s t r i c t  w h e r e  the p r o p e r t y  w a s  seized, or 

if the p r o p e r t y  has not b e e n  seized, the j u d i c i a l  d i s t r i c t  w h e r e  the

f o r f e i t u r e  a c t i o n  w a s  filed* if 110 nevjspaper is p u b l i s h e d  in that

j u d i c i a l  d is trict, the n o t i c e  m u s t  be p u b l i s h e d  in a n e w s p a p e r  p u b­

lis h e d  in the s tate an d d i s t r i b u t e d  in that j u d i c ia l district; the 

n o t i c e  m u s t  be p u b l i s h e d  o n c e  e a c h  w e e k  d u r i n g  four c o n s e c u t i v e  c a l e n­

dar weeks.

(c) U p o n  s e rv ic e  o f  p r o c e s s  or p u b l i c a t i o n  u n d e r  (b) of this 

section, a p e r s o n  c l a i m i n g  an i n t e r e s t  in the property, or a de fe ndant 

in a c r i m i n a l  p r o c e e d i n g  w h o  h as b e e n  s e r v e d  w i t h  a m o t i o n  to forfeit, 

shall f i l e  an a n s w e r  w i t h i n  the time p e r m i t t e d  fo r a n s w e r i n g  civil 

c o m p l a i n t s  u n d e r  a p p l i c a b l e  rules o f  civil p ro ce du r e.  The answer mus t  

set o ut the r e a s o n s  w h y  the p r o p e r t y  is n o t  s u b j e c t  to fo rf ei t u r e  or 

w h y  the c l a i m a n t  is e n t i t l e d  to r e m i s s i o n  u n d e r  A S  09.50.470. The 

a n s w e r  m u s t  incl ud e the n a t u r e  o f  the c l a i m a n t ' s  i n t er e st  in the

pr op er ty , the d a t e  it w a s  acquired, t he c o n s i d e r a t i o n  paid, and the
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c i r c u m s t a n c e s  u n d e r  w h i c h  it w a s  acquired. If an a n s w e r  is not fi le d 

w i t h i n  the r e q u i r e d  time period, the p r o p e r t y  m u s t  b e  f o r f e i t e d  to the 

state w i t h o u t  f u r t h e r  p r o c e e d i n g s  or showings.

(d) T he n o t i c e  r e q u i r e m e n t s  o f  this s e c t i o n  do n o t  apply to

c o n t r o l l e d  s u b s t a n c e s  u n d e r  AS 11.71 or i m i t a t i o n  c o n t r o l l e d  s u b­

stances u n d e r  A S  11.73.

Sec. O S . 50.430. P R O C E E D I N G S  R E S U L T I N G  IN F OR FE IT UR E ; B U R D E N  OF 

PROOF., (a) A  f o r f e i t u r e  p r o c e e d i n g  is i n i t i a t e d  b y  the state by the 

fili ng  of a m o t i o n  to forfe it  in a c r i m i n a l  ca se  or in a civil p r o­

ce e d i n g  r e l a t i n g  to the c o n du c t m a k i n g  the p r o p e r t y  s u bj ec t to f o r f e i­

ture, or by the f i li ng  of a c o m p l a i n t  in a  s e p a r a t e  in rem  p ro ceeding.

(b) Q u e s t i o n s  of fact or l a w  in u f o r f e i t u r e  p r o c e e d i n g  u n d e r

this sect io n m u s t  b e  d e t e r m i n e d  b y  the court s i t t i n g  w i t h o u t  a jury.

In a f o r f e i t u r e  p r o c e e d i n g  the state m u s t  p r o v e  by a p r e p o n d e r a n c e  of 

the e v i d e n c e  that t h e  p r o p e r t y  is s u b j e c t  to f o r f e i t u r e  u n d e r  the lav; 

a u t h o r i z i n g  forfeiture. A  f o r f e i t u r e  p r oc ee di ng , i n c l u d i n g  discovery, 

m a y  b e  h e l d  in a b e y a n c e  u n t i l  the. c o n c l u s i o n  oi a p e n d i n g  criminal 

a c t i o n  r e l a t i n g  to the cond uc t m a k i n g  the p r o p e r t y  subje ct  to f o r f e i­

ture.

Sec. 09.50.440. D E F E N S E S  E XE MP T E D .  It is n o t  a d e f e n s e  to a 

p r o c e e d i n g  to f o r fe it  p r o p e r t y  u n d e r  A S  0 9 . 5 0 . 4 3 0  that a crim in al  

p r o c e e d i n g  h as r e s u l t e d  in a c o n v i c t i o n  of a le sser i n c l u d e d  o f f e ns e 

or an acquittal.

Sec. 09.50.450. P E T I T I O N  F O R  R E L E A S E  O F  S E I Z E D  PR OP ER TY . (a) A  

c l a i m a n t  m a y  at a n y  time p e t i t i o n  the co ur t f or r e l e a s e  o f  p r o p e r t y  

s e i se d u n d e r  A S  0 9 . 5 0. 41 0 if the c l a i m a n t

(1) h as f i l e d  a timely a n sw er  u n d e r  A S  0 9. 50 .420(c); or

(2) b e f o r e  the i n i t i a t i o n  of a f o r f e i t u r e  action, files a 

n o ti ce  of c l a i m  s e t t i n g  out the n a t u r e  o f  the c l a i m a n t ' s  i n t e re st  in
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the p ro perty, the date it w a s  acquired, the 'consideration paid, an d  

the c i r c u m s t a n c e s  u n d e r  w h i c h  it w a s  acquired.

(b) T h e  court m a y  r e l e a s e  p r o p e r t y  that is not l ik el y to b e  u s e d  

as e v i d e n c e  b y  the st a te  or a d e f e n d a n t  in a c r i mi na l  p r oc ee d in g,  or 

by a n y  p a r t y  in a  civil proc ee di n g,  if

(1) the c l a im an t  g ives a d e q u a t e  a s s u r a n c e  that the p r o p e r t y  

w i l l  r e m a i n  s u b j e c t  to the court's jurisdic ti on *

(2) the c ourt finds that the r e l e as e is in the b e s t  i n t e r­

ests of the state* and

(3) the c l a i m a n t  p r o v i d e s  a b o n d  or o th e r v a l i d  a n d  e q u i v a­

lent s e c u r i t y  eq ua l to twice the e s t i m a t e d  v a l u e  of the pr op er ty .

Sec. 09.50.460. P E T I T I O N  F O R  D I S P O S I T I O N  OF S E I Z E D  PR OPERTY. 

(it) T h e  state m a y  p e t i t i o n  the court for d i s p o s i t i o n  of s e i z e d  p r o p­

erty b e f o r e  the termination, of c o ur t proc ee di ng s . A  c l a i m a n t  m a y  also 

se ek  a p e t i t i o n  for d i s p o s i t i o n  b e f o r e  the t e r m i n a t i o n  of c o ur t p r o­

ceedings  if the c l a im a nt

(1) h as f iled a timely a n s w e r  u n d e r  A S  0 9 .5 0. 420(c)* or

(2) b e f o r e  the i n i t i a t i o n  o f  a f o r f e i t u r e  action, files a 

n o t i c e  of c l a i m  s e t t i n g  out the n a t u r e  o f  the c l a i m a n t’s inter e s t  in 

the pr op erty, the dat e it was acquired, the c o n s i d e r a t i o n  paid, and 

the c i r c u m s t a n c e s  u n d e r  w h i c h  it w a s  acquired.

(b) The c ou rt  m a y  g r a n t  a p e t i t i o n  for d i s p o s i t i o n  if the p r o p­

erty is n o t  l ik el y to b e  u s e d  as e v i d e n c e  b y  the s t a t e  or a d e f e n d a n t  

in a cr im i n a l  procee di n g,  or b y  a  p a r t y  in a civil p r oc e e d i n g ,  a n d  the 

court finds that the d i s p o s i t i o n  is in the b es t i nt e rests of the state 

a n d  the p r e s e r v a t i o n  a nd m a i n t e n a n c e  of the v a l u e  of the p r o p e r t y  

seised. P r o c e e d s  f r o m  the d i s p o s i t i o n  plu s int er es t  to the da te  of 

t e r m i n a t i o n  of the c o ur t  p r o c e e d i n g s  b e c o m e  the subject of the f o r f e i­

ture action.
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Sec. 09.50.470. F O R F E I T U R E  A N D  R E M I S S I O N .  (a) O n c e  the state 

has e s t a b l i s h e d  that p r o p e r t y  is s u b j e c t  to f o r f e i t u r e  u n d e r  the law 

a u t h o r i z i n g  forfeiture, the p r o p e r t y  m u s t  b e  f o r f e i t e d  to the state, 

e x c e p t  that a c l a i m a n t  w h o  h as f i l e d  a n  a n s w e r  u n d e r  A S  09.50.420(c) 

m a y  p r o v e  b y  a p r e p o n d e r a n c e  o f  the e v i d e n c e  that the c l a i m a n t  is 

e n t i t l e d  to r e m i s s i o n  b e c a u s e  the c l a i m a n t

(1) has a v a l i d  i n t e r e s t  in the pr op er ty , a c q u i r e d  in goo d

faith;

(2) d i d  n o t  p a r t i c i p a t e  in the c o n d u c t  that r e s u l t e d  in the

p r o p e r t y  b e i n g  s u b j e c t  to forfeiture; a n d

(3) dicl r\ot k n o w  o r  h a v e  r e a s o n a b l e  c a u s e  to b e l i e v e  that 

the p r o p e r t y  h a d  b e e n  or w o u l d  be u s e d  or d e r i v e d  in a m a n n e r  m a k i n g  

the p r o p e r t y  subject to forfeiture.

(b) U p o n  a s h o w i n g  that a c l a i m a n t  is e n t i t l e d  to r e m i s s i o n  

u n d e r  (a) o f  this section, the c ou r t shall o r d e r  that

(1) if the c l a i m a n t  is e n t i t l e d  to the p r o p er ty ,  it m u s t  be 

d e l i v e r e d  to the c l a i m an t i mm ed iately;

(2) if the c l a i m a n t  is e n t i t l e d  to some v a l u e  less than the

total v a l u e  of the p ro perty, the c l a i m a n t  m a y  c h o o s e  to r e c e i v e  e it he r

the va lu e o f  the i n t e r es t or, u p o n  p a y m e n t  o f  the d i f f e r e n c e  in value, 

the e n t i r e  property.

(c) T h e  c o u r t  may, as p a r t  o f  a sentence, or as a c o n d i t i o n  o f  a 

p r o b a t i o n  or s u s p e n d e d  i m p o s i t i o n  of sentence, o r d e r  the p a y m e n t  of 

r e a s o n a b l e  m a i n t e n a n c e ,  storage, disposal, p u b l i c a t i o n ,  a t t o r n e y  fees, 

or o th e r costs a s s o c i a t e d  w i t h  the f o r f e i t u r e  or r e m i s s i o n  of p r o p e r­

ty.

Sec. 09.50.480. ST AT E D I S P O S A L  O F  F O R F E I T E D  P R O P ER TY .  P r o p e r t y  

f o r f e i t e d  u n d e r  this chapter, other t h a n  c o n t r o l l e d  su bstances, m u s t  

be d i s p o s e d  of b y  the c o m m i s s i o n e r  of a d m i n i s t r a t i o n  in a cc or d a n c e
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w i t h  a p p l i c a b l e  law. C o n t r o l l e d  s u b s t a n c e s  a n d  i m i t a t i o n  c o n t r o l l e d  

s u b s t a n c e s  m u s t  b e  d i s p o s e d  of u n d e r  A S  17.30.126. T h e  c o m m i s s i o n e r  

o f  a d m i n i s t r a t i o n  may, c o n s i s t e n t  w i t h  o t h e r  a p p l i c a b l e  law,

(1) d e s t r o y  p r o p e r t y  h a r m f u l  to t h e  public;

(2) sell the p r o p e r t y  and u s e  the p r o c e e d s  for p a y m e n t  of 

al l p r o p e r  e x p e n s e s  of the p r o c e e d i n g s  f o r  f o r f e i t u r e  and sale, i n­

cl u d i n g  e x p e n s e s  o f  seizure, custody, a n d  c o ur t costs;

(3) take c u s t o d y  of t he p r o p e r t y  a n d  a u t h o r i z e  its u s e  in 

the e n f o r c e m e n t  o f  the l a w  or t r a n s f e r  it to a n o t h e r  a g e n c y  o f  the 

state or a p o l i t i c a l  s u b d i v i s i o n  of the s tate for a u s e  in f u r t h e r a n c e  

of the a d m i n i s t r a t i o n  of _jstieej

(4) t ak e c u s t o d y  of the p r o p e r t y  and r em ov e it for d i s p o s i­

tion  in a c c o r d a n c e  w i t h  law;

(5) f o r w a r d  it to the U n i t e d  S t a te s D e p a r t m e n t  o f  J u s t i c e  

for dispo si ti on ; or

(6) tra ns fe r o w n e r s h i p  o f  .an a i r c r a f t  to the A l a s k a  Wing, 

C i v i l  A i r  Patrol.

* Sec. 4. A S  11 .4 1.520 is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(e) As u s e d  in this section, " o b t a i n s  the p r o p e r t y  o f  a n o t h e r "  

i nc lu d e s  the c o l l e c t i o n  of a debt that w a s  u n d e r t a k e n  v;ith the e x p r e s s  

or i m p l i e d  u n d e r s t a n d i n g  b e t w e e n  the d e bt o r a nd the c r e d i t o r  that 

d e l a y  in m a k i n g  repayment, or f a i l u r e  to m a k e  r ep ay m en t,  could r e s u l t  

in c o m m i s s i o n  of a ny o f  Che acts d e s c r i b e d  in (a)(1) - (7) o f  this 

section.

* Sec. 5. A S  1 1. 66,270 is a m e n d e d  to read:

Sec. 11,66.270. FORFEITURE. If u s e d  in v i o l a t i o n  of A S  11.66.- 

200 - 11.66.280, the f o l l o w i n g  p r o p e r t y  is s u b j e ct to f o r f e i ture u n d e r  

A S  09.50 fSHALL BE F O R F E I T E D ] :

(1) a g a m b l i n g  d e vi ce  or g a m b l i n g  record;

-14-
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(2) m o n e y ,  not: f o u n d  o n  the person, u s e d  as a b e t  o r  stake;

(3) m o n e y  u s e d  as a b e t  or stake w h i c h  is f o u n d  on the 

p e r s o n  o f  o n e  w h o  conducts, finances, m a n e ge s , supervises, directs, or 

owns all or p a r t  of an u n l a w f u l  g a m b l i n g  enterprise,

* Sec, 6. A S  11.73.060(a) is a m e n d e d  to read:

(a) P r o p e r t y  u s e d  d u r i n g  or in a i d  o f  a v i o l a t i o n  of this c h a p­

ter m a y  b e  f o r f e i t e d  to the state to the e x t e n t  p e r m i t t e d  u n d e r  a n d  in

a c c o r d a n c e  w i t h  the p r o v i s i o n s  o f  AS 0 9 .50 a n d  A S  1 7. 3 0. 11 0 - 17.30,- 

126.

* Sec. 7. A S  12.55.035(b) is a m e n d e d  to read:

(b) U p o n  c o n v i c t i o n  of an offense, a d e f e n d a n t  w h o  is n o t  an 

o r g a n i z a t i o n  m a y  be s e n t e n c e d  to pay, u n l e s s  o t h e r w i s e  s p e c i f i e d  in 

the p r o v i s i o n  o f  l aw d e f i n i n g  the offense, a fine of n o  m o r e  than

(1) $ 7 5 , 0 0 0  for a n  u n c l a s s i f i e d  fe l o n y  [MUR DE R IS T H E  F I R S T  

O R  S E C O N D  DEGREE, S E X U A L  A S S A U L T  I N  T H E  F I R S T  DEGREE, KIDN AP P IN G,  O R  

M I S C O N D U C T  I N V O L V I N G  A  C O N T R O L L E D  S U B S T A N C E  IN T H E  F I R S T  DEGREE];

(2) $50,0 00  for a class A, B, or C felony;

(3) $ 5 , 0 0 0  for a c l a s s  A  m is de m e a n o r ;

(4) $ 1 , 0 0 0  for a class B  m is de m e a n o r ;

(5) $300 for a v i o l a t i o n .

* Sec. 8. A S  12.55.125(1) is a m e n d e d  to read:

(i) A  d e f e n d a n t  c o n v i c t e d  of ill eg al  c o n tr ol  of an e n t e r prise in 

t he first d e g r e e, s exual a s s a u l t  in the first d eg re e or sexual abuse 

o f  a m i n o r  in the f i r s t  d egree m a y  be s e n t e n c e d  to a d e f i n i t e  t e r m  of 

i m p r i s o n m e n t  of n o t  m o r e  th an  30 years, a n d  shall b e  s e n t e n c e d  to the 

f o l l o w i n g  p r e s u m p t i v e  terms, s u b j e c t  to a d j u s t m e n t  as p r o v i d e d  in 

A S  12. 55 .1 5 5 - 12.55.175:

(1) if the o f f e n s e  ie a f irst f e l o n y  c o n v i c t i o n  and does 

n o t  i n v o l v e  c i r c u m s t a n c e s  d e s c r i b e d  in (2) of this su b section, ei gh t

-15-



y e a r s  j

(2) if the o f f e n s e  is a fi rs t f e l o n y  convi ct io n,  and the 

d e f e n d a n t  p o s s e s s e d  a firearm, u s e d  a dan ge r ou s instrument, or c a u s e d  

s e r i o u s  p h y s i c a l  i n j u r y  d u r i n g  the c o m m i s s i o n  of the offense, 10

y e a r s  ?

(3) if the o f f e n s e  is a s e c o n d  f e l o n y  c on viction, 15 years?

(A) if the o f f e n s e  is a th i rd  f e l o n y  conviction, 25 years.

*  Sec. 9. A S  1 7. 30,110 is r e p e a l e d  a n d  r e e n a c t e d  to read:

Sec. 17.30.110. I T E M S  S U B J E C T  T O  F O R F E I T U R E . (a) T h e  f o l l o w i n g

p r o p e r t y  is s u b j e c t  to f o r f e i t u r e  u n d e r  A S  09.50 a n d  A S  17.30.126:

(1) a c o n t r o l l e d  s u b s t an ce  that has b e e n  m a n u fa ct u re d,

d i s t r i b u t e d ,  dispen s ed , acquired, or p o s s e s s e d  in v i o l a t i o n  of this 

c h a p t e r  or AS 11.71?

(2) r a w  m a t e r i a l s ,  products, a n d  e q u i p me nt  that are u s e d  or 

i n t e n d e d  for u s e  in m a n u f a c t u r i n g ,  distrib ut in g,  compounding, p r o c e s s­

ing, deliv er i ng , impor ti n g,  or e x p o r t i n g  a c o n t r o l l e d  s u b s t a n c e  in 

v i o l a t i o n  of this c h a p t e r  or AS 11.71?

(3) p r o p e r t y  that is u s e d  or i n t e n d e d  for u s e  as a c o n­

tai n e r  f or p r o p e r t y  d e s c r i b e d  in (1) or (2) of this section?

(A) a c o n ve ya nc e,  i n c l u d i n g  b u t  n ot l i m i t e d  to aircraft, 

ve hi cl es , or v e s s e l s ,  that h as b e e n  u s e d  or is i n t e n d e d  for u s e  in 

t r a n s p o r t i n g  or in a n y  m a n n e r  in f a c i l i t a t i n g  the t ra ns p ortation, 

sale, receipt, po ss es s i o n ,  or c o n c e a l m e n t  of p r o p e r t y  d e s c r i b e d  in (1) 

or (2) o f  this s e c t i o n  in v i o l a t i o n  of a f e l o n y  o f f e n s e  u n d e r  this 

chap ter o r  AS 11.71?

(5) books, records, a n d  r e s e a r c h  p r o d u c t s  a nd matex’ials, 

i n c l u d i n g  formulas, mi cr of i l m ,  tapes, a nd data, that are u s e d  in 

v i o l a t i o n  of this c h a p t e r  o r  AS 11.71?

(6) money, securities, n e g o t i a b l e  instruments, or o t h e r

-16-
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p r o p e r t y

(A) f u r n i s h e d  b y  a  p e r s o n  in e x c h a n g e  for a c o n t r o l l e d  

s u b s t a n c e  in v i o l a t i o n  of this c h a p t e r  or A S  11.71$

(3) u s e d  to f a c i l i t a t e  a v i o l a t i o n  o f  this chapter or 

A S  11.71} or

(C) that c o n s t i t u t e  p r o c e e d s  d e r i v e d  f r o m  a v i o l a t i o n  

of this c h a p t e r  or A S  11.71; a n d

(7) a f i r e a r m  c a r r i e d  during, or u s e d  iti f u r t h e r a n c e  o f  a 

v i o l a t i o n  of this chap te r o r  A S  11.71.

(b) In this section, " v i o l a t i o n  of this c h a p t e r  or A S  1 1 . 7 1” 

inc lud es  an a t te mp t  or s o l i c i t a t i o n  u n d e r  A S  11.31 to v i o l a t e  this 

c h a p t e r  or *,3 11.71.

* Sec. 10. A S  17.30.126 is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(c) As u s e d  in this section, " c o n t r o l l e d  s u b s t a n c e "  in cludes

" i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e "  as d e f i n e d  in AS 11.73.099.

* Sec. 11. A S  17 . 30.112  - 17 .3 0.124 ar e repealed.

* Sec. 12. Th is  A c t  take3 e f fe ct  J a n u a r y  1, 1987.
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Referred: Jud i c i a r y

and Fina nc e

BY RODEY, FA IKS ,IN THE SENATE AND KERTTULA
SENATE B ILL  NO. 41 3  

IN THE LEGISLATURE OF THE STATE OF ALASKA 
FOURTEENTH LEGISLATURE - SECOND SESSION 

A B ILL
F o r  an  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  i l l e g a l l y  c o n t r o l l e d  e n t e r p r i s e s

and  t h e  f o r f e i t u r e  o f  p r o p e r t y  t h a t  i s  u s e d  i n  v i o ­
l a t i o n  o f  s t a t e  l a w ;  and  p r o v i d i n g  f o r  a n  e f f e c t i v e  
d a t e . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*  S e c t i o n  1 .  DECLARATION OF LEGISLATIVE PURPOSE. The l e g i s l a t u r e  h a s  

d e t e r m i n e d  t h a t  t h e  a c q u i s i t i o n ,  e s t a b l i s h m e n t ,  o r  o p e r a t i o n  o f  l e g i t i m a t e  
a a d  i l l e g i t i m a t e  e n t e r p r i s e s  i n  A l a s k a  t h r o u g h  a p a t t e r n  o f  c r i m i n a l  a c t i v ­
i t y  i s  i n i m i c a l  t o  t h e  c o n t i n u e d  h e a l t h  o f  o u r  e c o n om i c  a n d  s o c i a l  s y s t e m s .  
The p u r p o s e  o f  t h i s  A c t  i s  t o  p r o v i d e  a p p r o p r i a t e  p e n a l t i e s  and  s e v e r e  
f i n a n c i a l  d i s i n c e n t i v e s  t h a t  c a n  b e  a p p l i e d  t o  comba t t h i s  t y p e  o f  c o n d u c t .  
The l e g i s l a t u r e  i n t e n d s  t h a t  t h i s  A c t  b e  l i b e r a l l y  c o n s t r u e d  t o  e f f e c t u a t e  
i t s  r e m e d i a l  p u r p o s e .

*  S e c .  2 .  AS 11 i s  amended by  a d d i n g  a  new c h a p t e r  t o  r e a d :
CHAPTER 5 9 .  ILLEGALLY CONTROLLED ENTERPRISES.

ARTICLE 1 .  PROHIBITED ACTIVIT IES .
S e c .  1 1 . 5 9 . 0 1 0 .  UNLAWFUL ACTS. I t  i s  u n l a w f u l  f o r  a  p e r s o n  t o

( 1 )  a c q u i r e  o r  m a i n t a i n ,  d i r e c t l y  o r  i n d i r e c t l y ,  an  i n t e r ­
e s t  i n  o r  c o n t r o l  o f  an  e n t e r p r i s e  t h r o u g h  r a c k e t e e r i n g ;

( 2 )  p a r t i c i p a t e  i n  o r  c o n d u c t ,  d i r e c t l y  o r  i n d i r e c t l y ,  t h e  
a f f a i r s  o f  an  e n t e r p r i s e  t h r o u g h  r a c k e t e e r i n g ;  o r

( 3 )  u s e  o r  i n v e s t  p r o p e r t y  d e r i v e d ,  d i r e c t l y  o r  i n d i r e c t l y ,  
f r om  r a c k e t e e r i n g ,  o r  t h e  p r o c e e d s  o f  t h a t  p r o p e r t y ,  t o  a c q u i r e  o r  
m a i n t a i n  an  i n t e r e s t  i n  o r  c o n t r o l  o f  an  e n t e r p r i s e  o r  t o  p a r t i c i p a t e
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i n  o r  c o n d u c t  t h e  a f f a i r s  o f  an  e n t e r p r i s e .
S e c .  1 1 . 5 9 . 0 3 0 .  PROOF OF RACKETEERING. ( a )  The i n s t a n c e s  o f  

i l l e g a l  a c t i v i t y  u s e d  t o  e s t a b l i s h  r a c k e t e e r i n g  mu s t  i n c l u d e
( 1 )  on e  i n s t a n c e  o f  i l l e g a l  a c t i v i t y  t h a t  i s  i n  v i o l a t i o n  

o f  s t a t e  l a w ;
( 2 )  one  i n s t a n c e  o f  i l l e g a l  a c t i v i t y  t h a t  o c c u r r e d  a f t e r  

t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t ;  and
( 3 )  one  i n s t a n c e  o f  i l l e g a l  a c t i v i t y  t h a t  w a s  c om m i t t e d  

t h r e e  y e a r s  b e f o r e  o r  a f t e r  t h e  a l l e g e d  a c q u i s i t i o n  o r  m a i n t e n a n c e  o f  
an  i n t e r e s t  i n  o r  c o n t r o l  o f  t h e  e n t e r p r i s e ,  o r  t h e  a l l e g e d  p a r t i c i p a ­
t i o n  i n  o r  c o n d u c t i n g  o f  t h e  a f f a i r s  o f  t h e  e n t e r p r i s e  a s  d e s c r i b e d  i n  
AS 1 1 . 5 9 . 0 1 0 .

( b )  The r e q u i r e m e n t s  o f  ( a )  o f  t h i s  s e c t i o n  may b e  s a t i s f i e d  by 
a  s i n g l e  i n s t a n c e  o f  i l l e g a l  a c t i v i t y .

( c )  P a s t  i l l e g a l  a c t i v i t y  may b e  u s e d  t o  e s t a b l i s h  r a c k e t e e r i n g  
i f  l e s s  t h a n  f i v e  y e a r s  h a v e  e l a p s e d  b e t w e e n  t h e  d a t e  o f  t h e  mos t  
r e c e n t  i n s t a n c e  o f  i l l e g a l  a c t i v i t y  and  t h e  i m m e d i a t e l y  p r e c e d i n g  
i n s t a n c e  o f  i l l e g a l  a c t i v i t y .

( d )  I l l e g a l  a c t i v i t y  t h a t  i s  u s e d  t o  e s t a b l i s h  r a c k e t e e r i n g  may 
be p r o v e d  by

( 1 )  a c e r t i f i e d  c o p y  o f  a  j u d gm en t  o f  c o n v i c t i o n ;
( 2 )  p r o o f  b e y o nd  a  r e a s o n a b l e  d o u b t  i n  a  c r i m i n a l  p r o s e ­

c u t i o n  u n d e r  AS 1 1 . 5 9 . 0 4 0  o r  1 1 . 5 9 . 0 5 0 ;  o r
( 3 )  p r o o f  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  i n  a  p r o c e e d ­

i n g  u n d e r  AS 1 1 . 5 9 . 0 7 0  - 1 1 . 5 9 . 1 2 0 .
( e )  F o r  p u r p o s e s  o f  c a l c u l a t i n g  t h e  t h r e e - y e a r  p e r i o d  s p e c i f i e d  

i n  ( a ) ( 3 )  o f  t h i s  s e c t i o n  and  t h e  f i v e - y e a r  p e r i o d  s p e c i f i e d  i n  ( c )  o f  
t h i s  s e c t i o n ,  a  p e r i o d  o f  i m p r i s o n m e n t ,  p r o b a t i o n ,  p a r o l e ,  c o n d i t i o n a l  
e x e c u t i v e  c l em e n c y ,  s u s p e n d e d  i m p o s i t i o n  o f  s e n t e n c e ,  f o r m a l  d e f e r r e d



p r o s e c u t i o n  o r  f o r m a l  p r e t r i a l  d i v e r s i o n  m u s t  b e  e x c l u d e d .
ARTICLE 2 .  CRIMES INVOLVING ILLEGALLY 

CONTROLLED ENTERPRISES.
S e c .  1 1 . 5 9 . 0 4 0 .  ILLEGAL CONTROL OF AN ENTERPRISE IN THE FIRST 

DEGREE. ( a )  A p e r s o n  commit s  t h e  c r im e  o f  i l l e g a l  c o n t r o l  o f  an  
e n t e r p r i s e  i n  t h e  f i r s t  d e g r e e  i f  t h e  p e r s o n  v i o l a t e s  AS 1 1 . 5 9 . 0 5 0 ,  
and  i f  one  o f  t h e  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  u s e d  t o  e s t a b l i s h  
r a c k e t e e r i n g  was

( 1 )  an  u n c l a s s i f i e d  o r  c l a s s  A f e l o n y  i n  t h e  s t a t e ;  o r
( 2 )  a  c r im e  i n  t h e  s t a t e  o r  i n  a n o t h e r  j u r i s d i c t i o n  h a v i n g  

e l e m e n t s  s i m i l a r  t o  a  c u r r e n t  c l a s s  A f e l o n y  o r  u n c l a s s i f i e d  f e l o n y  i n  
t h e  s t a t e .

( b )  I l l e g a l  c o n t r o l  o f  an  e n t e r p r i s e  i n  t h e  f i r s t  d e g r e e  i s  an  
u n c l a s s i f i e d  f e l o n y  and  i s  p u n i s h a b l e  a s  s p e c i f i e d  i n  AS 1 2 . 5 5 . 1 2 5 ( i ) .

S e c .  1 1 . 5 9 . 0 5 0 .  ILLEGAL CONTROL OF AN ENTERPRISE IN THE SECOND 
DEGREE. ( a )  A p e r s o n  commit s  t h e  c r im e  o f  i l l e g a l  c o n t r o l  o f  an  
e n t e r p r i s e  i n  t h e  s e c o n d  d e g r e e  i f  t h e  p e r s o n  v i o l a t e s  AS 1 1 . 5 9 . 0 1 0  o r  
a t t e m p t s  o r  s o l i c i t s  a  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 1 0 .

(b )  I l l e g a l  c o n t r o l  o f  a n  e n t e r p r i s e  i n  t h e  s e c o n d  d e g r e e  i s  a  
c l a s s  A f e l o n y .

S e c .  1 1 . 5 9 . 0 6 0 .  CHARGING UNDERLYING ACT. I n  a c r i m i n a l  p r o s e ­
c u t i o n  u n d e r  AS 1 1 . 5 9 . 0 4 0  o r  1 1 . 5 9 . 0 5 0 ,  a  v i o l a t i o n  o f  a  c r i m i n a l  l aw  
t h a t  i s  u s e d  t o  p r o v e  r a c k e t e e r i n g  may b e  c h a r g e d  a s  a  s e p a r a t e  c o u n t  
i n  t h e  same i n d i c t m e n t  o r  i n f o r m a t i o n  a s  t h e  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 4 0  
o r  1 1 . 5 9 . 0 5 0 .

ARTICLE 3 .  CIVIL REMEDIES.
S e c .  1 1 . 5 9 . 0 7 0 .  EFFECT OF CONvICTIOH ON OTHER PROCEEDINGS. A 

c r i m i n a l  c o n v i c t i o n  f o r  a  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 4 0  o r  1 1 . 5 9 . 0 5 0  
e s t o p s  t h e  d e f e n d a n t  f r om  d e n y i n g  t h e  e s s e n t i a l  a l l e g a t i o n s  o f  t h e
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1 c r im e  i n  a  s u b s e q u e n t  p r o c e e d i n g  b r o u g h t  b y  a  p a r t y  u n d e r  t h i s  c h a p -
2 t e r ,  a  f o r f e i t u r e  p r o c e e d i n g  u n d e r  AS 0 9 . 5 0 ,  o r  u n d e r  a n o t h e r  p r o -
3 v i s i o n  o f  l a w .
4 S e c .  1 1 . 5 9 . 0 8 0 .  CIVIL ACTION FOR TREBLE DAMAGES. ( a )  A p e r s o n ,
5 i n c l u d i n g  t h e  s t a t e  o r  o t h e r  g o v e r n m e n t a l  a g e n c y ,  t h a t  i s  i n j u r e d  i n
6 b u s i n e s s  o r  p r o p e r t y  b y  r e a s o n  o f  a  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 1 0  may
7 b r i n g  an  a c t i o n  i n  t h e  s u p e r i o r  c o u r t  f o r  t h r e e  t i m e s  t h e  amount o f
8 d amage s  s u s t a i n e d .
9 S e c .  1 1 . 5 9 . 0 9 0 .  PROPERTY SUBJECT TO FORFEITURE. P r o p e r t y ,  o r

10 t h e  p r o c e e d s  o f  p r o p e r t y ,  i s  s u b j e c t  t o  f o r f e i t u r e  t o  t h e  s t a t e  u n d e r
11 AS 0 9 . 5 0  i f
12 ( 1 )  a c q u i r e d  o r  m a i n t a i n e d  i n  v i o l a t i o n  o f ,  o r  i n  t h e
13 c o u r s e  o f  \ ' i o l a t i n g ,  AS 1 1 . 5 9 . 0 1 0 ;
14 ( 2 )  u s e d  o r  i n v e s t e d  i n  v i o l a t i o n  o f ,  o r  i n  t h e  c o u r s e  o f
15 v i o l a t i n g ,  AS 1 1 . 5 9 . 0 1 0 ;  o r
16 ( 3 )  d e r i v e d ,  d i r e c t l y  o r  i n d i r e c t l y ,  f r om  r a c k e t e e r i n g .
17 S e c .  1 1 . 5 9 . 1 0 0 .  INJUNCTIVE RELIEF .  ( a )  I n  a d d i t i o n  t o  a n y
18 o t h e r  a c t i o n  a u t h o r i z e d  by  l a w ,  t h e  a t t o r n e y  g e n e r a l  may b r i n g  a
19 s e p a r a t e  e x  p a r t e  a c t i o n  i n  -.he s u p e r i o r  c o u r t . t o  e n j o i n  a  v i o l a t i o n
20 o f  AS 1 1 . 5 9 . 0 1 0 .  The s u p e r i o r  c o u r t  may p r e v e n t  o r  r e s t r a i n  v i o l a -
21  t i o n s  o f  AS 1 1 . 5 9 . 0 1 0  b y  i s s u i n g  a p p r o p r i a t e  t e m p o r a r y  o r  p e rm an e n t
22 o r d e r s  t h a t  may i n c l u d e  d i v e s t i t u r e  o f  a n  i n t e r e s t  i n  a n  e n t e r p r i s e ,
23 p e r f o rm a n c e  b o n d s ,  r e a s o n a b l e  r e s t r i c t i o n s  on f u t u r e  a c t i v i t i e s  o r  i n -
24 v e s t m e n t s ,  t h e  a t t a c h m e n t  and  f r e e z i n g  o f  a s s e t s ,  p r o h i b i t i o n s  a g a i n s t
25 e n g a g i n g  i n  t h e  same t y p e  o f  a c t i v i t i e s  a s  t h e  e n t e r p r i s e  e n g a g e d  i n ,
26 and  d i s s o l u t i o n  o r  r e o r g a n i z a t i o n  o f  an  e n t e r p r i s e ,  m ak in g  a p p r o p r i a t e
27 p r o v i s i o n  f o r  t h e  r i g h t s  o f  i n n o c e n t  p e r s o n s .
28 ( b )  A t any  t im e  a f t e r  a  c i v i l  o r  c r i m i n a l  p r o c e e d i n g  a r i s i n g  o u t
29 o f  a  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 1 0  h a s  b e e n  i n s t i t u t e d ,  t h e  s u p e r i o r  c o u r t
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may i s s u e  a p p r o p r i a t e  o r d e r s  and  i n j u n c t i v e  r e l i e f  t h a t  may i n c l u d e  
t h e  r e m e d i e s  l i s t e d  i n  ( a )  o f  t h i s  s e c t i o n ,  o r  a n o t h e r  o r d e r  t o  p r e ­
v e n t  d i s p o s a l  o r  d im i n u t i o n  i n  v a l u e  o f  p r o p e r t y  s u b j e c t  t o  f o r f e i t u r e  
u n d e r  AS 1 1 . 5 9 . 0 9 0 ( 1 )  o r  ( 2 )  o r  s u b j e c t  t o  a  c l a i m  f o r  d am ag e s  u n d e r  
AS 1 1 . 5 9 . 0 8 0 .

( c )  Upon a  c r i m i n a l  c o n v i c t i o n  o r  a  c i v i l  j u d g m e n t ,  i n c l u d i n g  an  
o r d e r  o f  f o r f e i t u r e ,  a r i s i n g  o u t  o f  a  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 1 0 ,  t h e  
s u p e r i o r  c o u r t  may i s s u e  a p p r o p r i a t e  o r d e r s  t h a t  may i n c l u d e  t h e  
r e m e d i e s  l i s t e d  i n  ( a )  o f  t h i s  s e c t i o n .

S e c .  1 1 . 5 9 . 1 1 0 .  CIVIL  INVESTIGATIVE DEMAND. ( a )  When ev e r  t h e r e  
i s  r e a s o n  t o  b e l i e v e  t h a t  a  p e r s o n  o r  e n t e r p r i s e  may b e  i n  p o s s e s s i o n ,  
c u s t o d y ,  o r  c o n t r o l  o f  a  d o cumen t  o r  o t h e r  m a t e r i a l  t h a t  may b e  r e l e ­
v a n t  t o  an  i n v e s t i g a t i o n  r e l a t i n g  t o  a  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 1 0 ,  t h e  
a t t o r n e y  g e n e r a l  may ,  b e f o r e  t h e  i n s t i t u t i o n  o f  a  c i v i l  o r  c r i m i n a l  
p r o c e e d i n g ,  i s s u e  a  w r i t t e n  i n v e s t i g a t i v e  demand r e q u i r i n g  t h e  p r o d u c ­
t i o n  o f  t h e  m a t e r i a l  f o r  e x a m i n a t i o n .

( b )  A demand f o r  m a t e r i a l  mus t
( 1 )  s t a t e  t h e  n a t u r e  o f  t h e  c o n d u c t  t h a t  i s  u n d e r  i n v e s ­

t i g a t i o n ;
( 2 )  d e s c r i b e  t h e  c l a s s  o r  c l a s s e s  o f  d o c u m e n t a r y  o r  o t h e r  

m a t e r i a l  t o  b e  p r o d u c e d  w i t h  s u c h  d e f i n i t e n e s s  a nd  c e r t a i n t y  a s  t o  
p e r m i t  t h e  m a t e r i a l  t o  b e  r e a d i l y  i d e n t i f i e d ;  and

( 3 )  s t a t e  t h a t  t h e  demand mu s t  b e  c o m p l i e d  w i t h  im m e d i a t e l y  
i f  t h e r e  i s  r e a s o n  t o  b e l i e v e  t h a t  t h e  m a t e r i a l  s o u g h t  may b e  c o n ­
c e a l e d ,  d e s t r o y e d ,  o r  t am p e r e d  w i t h ,  o r  s p e c i f y  a  d a t e  t h a t  w i l l  
p r o v i d e  a  r e a s o n a b l e  p e r i o d  o f  t im e  w i t h i n  w h i c h  t h e  m a t e r i a l  may b e  
a s s e m b l e d  and  made a v a i l a b l e  f o r  i n s p e c t i o n  and  c o p y i n g  o r  r e p r o d u c ­
t i o n .

( c )  S e r v i c e  o f  a  demand f o r  m a t e r i a l s  u n d e r  t h i s  s e c t i o n  may b e



@

-

1 made by
2 ( 1 )  d e l i v e r i n g  a  c o p y  t o  a  p a r t n e r ,  e x e c u t i v e  o f f i c e r ,
3 m an a g in g  a g e n t ,  o r  g e n e r a l  a g e n t  o f  an  e n t e r p r i s e ,  o r  t o  a n  a g e n t
4  a u t h o r i z e d  t o  r e c e i v e  s e r v i c e  o f  p r o c e s s  on b e h a l f  o f  a n  e n t e r p r i s e ,
5 o r  t o  an i n d i v i d u a l  p e r s o n ;
6 ( 2 )  d e l i v e r i n g  a  c o p y  t o  t h e  p r i n c i p a l  o f f i c e  o r  p l a c e  o f
7 b u s i n e s s  o f  t h e  p e r s o n  t o  b e  s e r v e d ;  o r
8 ( 3 )  d e p o s i t i n g  a  c o p y  i n  t h e  U n i t e d  S t a t e s  m a i l ,  b y  r e g i s -
9 t e r e d  o r  c e r t i f i e d  m a i l  a d d r e s s e d  t o  t h e  p r i n c i p a l  o f f i c e  o r  p l a c e  o f

10 b u s i n e s s  o f  t h e  p e r s o n  t o  b e  s e r v e d .
11 (d )  A p e r s o n  upon  whom a  demand i s s u e d  u n d e r  t h i s  s e c t i o n  h a s
12 b e e n  s e r v e d  s h a l l  make t h e  m a t e r i a l  a v a i l a b l e  f o r  i n s p e c t i o n  and
13 c o p y i n g  by t h e  a t t o r n e y  g e n e r a l  a t  t h e  p r i n c i p a l  p l a c e  o f  b u s i n e s s  o f
14 t h e  p e r s o n ,  o r  a t  a n o t h e r  p l a c e  t h e  a t t o r n e y  g e n e r a l  may d i r e c t .
15 F a i l u r e  t o  c omp ly  w i t h  a  c i v i l  i n v e s t i g a t i v e  demand u n d e r  t h i s  s e c t i o n
16 i s  p u n i s h a b l e  i n  t h e  s u p e r i o r  c o u r t  a s  c o n t em p t ,  t o  t h e  same e x t e n t  a s
17 c on t emp t  o f  an c ,’d e r  i . ' . s u ed  f r om  t h a t  c o u r t .
18 ( e )  The a t t o r n e y  g e n e r a l  may t a k e  p h y s i c a l  p o s s e s s i o n  o f  t h e
19 m a t e r i a l s  p r o d u c e d ,  and  i s  r e s p o n s i b l e  f o r  t h e i r  r e t u r n  u n d e r  t h i s
20  s e c t i o n .  M a t e r i a l  may n o t  b e  made a v a i l a b l e  f o r  e x a m i n a t i o n  b y  an
21  i n d i v i d u a l  o t h e r  t h a n  t h e  a t t o r n e y  g e n e r a l ,  w i t h o u t  t h e  c o n s e n t  o f  t h e
22  p e r s o n  who p r o d u c e d  t h e  m a t e r i a l .  U nd e r  t h e  t e rm s  t h e  a t t o r n e y  g e n -
23 e r a l  p r e s c r i b e s ,  d o c u m e n t a r y  m a t e r i a l  mu s t  b e  a v a i l a b l e  f o r  e x am i n a -
24  t i o n  b y  t h e  p e r s o n  who p r o d u c e d  t h e  m a t e r i a l ,  o r  a n  a u t h o r i z e d  r e p -
25 r e s e n t a t i v e  o f  t h a t  p e r s o n .
26 ( f )  W i t h i n  90 d a y s  a f t e r  t h e  p r o d u c t i o n  o f  a n  o r i g i n a l  d o cum en t
27 o r  o t h e r  m a t e r i a l ,  o r  upon  t h e  c o m p l e t i o n  o f  t h e  i n v e s t i g a t i o n  f o r
28 w h i c h  t h e  o r i g i n a l  m a t e r i a l  was  p r o d u c e d  u n d e r  t h i s  s e c t i o n ,  o r  upon
29 c o m p l e t i o n  o f  a  c a s e  o r  p r o c e e d i n g  a r i s i n g  f r om  an  i n v e s t i g a t i o n ,
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1 w h i c h e v e r  i s  s o o n e r ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  r e t u r n  a l l  o r i g i n a l
2 m a t e r i a l  t h a t  h a s  n o t  p a s s e d  i n t o  t h e  c o n t r o l  o f  a  c o u r t  o r  g r a n d
3 j u r y .  F o r  g ood  c a u s e ,  t h e  s u p e r i o r  c o u r t  may g r a n t  t h e  a t t o r n e y
4 g e n e r a l  a n  e x t e n s i o n  o f  t im e  t o  r e t u r n  t h e  m a t e r i a l .
5 S e c .  1 1 . 5 9 . 1 2 0 .  ATTEMPT OR SOLICITATION TO VIOLATE AS 1 1 . 5 9 . 0 1 0 .
6 I n  AS 1 1 . 5 9 . 0 7 0  - 1 1 . 5 9 . 1 2 0 ,  t h e  t e rm  " v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 1 0 " ,  o r
7 a  s i m i l a r  p h r a s e ,  i n c l u d e s  an  a t t e m p t  o r  s o l i c i t a t i o n  u n d e r  AS 1 1 . 3 1
8 t o  v i o l a t e  AS 1 1 . 5 9 . 0 1 0 .
9 ARTICLE 4 .  GENERAL PROVISIONS.

10 S e c .  1 1 . 5 9 . 9 0 0 .  DEFINITIONS. ( a )  I n  t h i s  c h a p t e r ,  u n l e s s  t h e
11 c o n t e x t  r e q u i r e s  o t h e r w i s e ,
12 ( 1 )  " e n t e r p r i s e "  i n c l u d e s  an  i n d i v i d u a l ,  p a r t n e r s h i p ,
13 c o r p o r a t i o n ,  a s s o c i a t i o n ,  o r  o t h e r  l e g a l  e n t i t y ,  and  a  u n i o n  o r  g r o u p
14 o f  p e r s o n s  a s s o c i a t e d  i n  f a c t  a l t h o u g h  n o t  a  l e g a l  e n t i t y ;
15 ( 2 )  " i l l e g a l  a c t i v i t y "  means
16 (A) a  f e l o n y  a g a i n s t  t h e  p e r s o n  u n d e r  AS 1 1 . 4 1 ;
17 (B ) a  c r im e  a g a i n s t  p r o p e r t y  u n d e r  AS 1 1 . 4 6 ,  p u n i s h -
18 a b l e  a s  a  c l a s s  B f e l o n y ;
19 (C) a  f e l o n y  a g a i n s t  p u b l i c  a d m i n i s t r a t i o n  u n d e r
20  AS 1 1 . 5 6 ,  a f e l o n y  a g a i n s t  p u b l i c  o r d e r  u n d e r  AS 1 1 . 6 1 ,  a  f e l o n y
21  i n v o l v i n g  a l c o h o l i c  b e v e r a g e s  u n d e r  AS 04  o r  a  f e l o n y  i n v o l v i n g
22 s e c u r i t i e s  o r  t a k e o v e r  b i d s  u n d e r  AS 4 5 . 5 5  o r  4 5 . 5 7 ;
23 (D) a  c r im e  i n v o l v i n g  c o n t r o l l e d  s u b s t a n c e s  u n d e r
24  AS 1 1 . 7 1 ,  p u n i s h a b l e  a s  an  u n c l a s s i f i e d  o r  c l a s s  A o r  B f e l o n y ;
25  (E) p r o m o t i n g  p r o s t i t u t i o n  i n  t h e  f i r s t  d e g r e e  u n d e r
26 AS 1 1 . 6 6 . 1 1 0 ,  p r o m o t i n g  g am b l i n g  i n  t h e  f i r s t  d e g r e e  u n d e r
27 AS 1 1 . 6 6 . 2 1 0 ;  and  p o s s e s s i o n  o f  g am b l i n g  r e c o r d s  i n  t h e  f i r s t
28 d e g r e e  u n d e r  AS 1 1 . 6 6 . 2 3 0 ;
29 (F )  f e l o n y  c o n d u c t  t h a t  i s  d e f i n e d  a s  " r a c k e t e e r i n g
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a c t i v i t y "  u n d e r  18 U . S .C .  1 9 6 1 ( 1 ) ;
( 3 )  " p r o p e r t y "  mean s  a  t h i n g  o f  v a l u e ,  i n c l u d i n g  r e a l  o r  

p e r s o n a l  p r o p e r t y ,  c l a i m s  a g a i n s t  o r  i n t e r e s t s  i n  b u s i n e s s  o r  p r o p e r ­
t y ,  c o n t r a c t u a l  r i g h t s ,  s e c u r i t i e s ,  i n c om e ,  p r o f i t s ,  a n  i n t e r e s t  i n  a n  
e n t e r p r i s e ,  o r  o t h e r  b u s i n e s s  o r  f i n a n c i a l  i n t e r e s t ;

( 4 )  " r a c k e t e e r i n g "  mean s  a  p a t t e r n  o f  i l l e g a l  a c t i v i t y  t h a t  
i n v o l v e s  two o r  more  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y .

( b )  I n  t h i s  s e c t i o n ,  a  " p a t t e r n "  o f  i l l e g a l  a c t i v i t y  means t h a t  
t h e  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  h a d  t h e  same o r  s i m i l a r  p u r p o s e s ,  
r e s u l t s ,  v i c t i m s ,  p a r t i c i p a n t s ,  o r  m e t h o d s  o f  c om m i s s i o n ,  o r  w e r e  
i n t e r r e l a t e d  by  d i s t i n g u i s h i n g  c h a r a c t e r i s t i c s .
S e c .  3 .  AS 0 9 . 5 0  i s  amended b y  a d d i n g  new s e c t i o n s  t o  r e a d :

ARTICLE 7 .  FORFEITURE.
S e c .  0 9 . 5 0 . 4 0 0 .  PROCEDURES APPLICABLE IN FORFEITURE PROCEEDINGS. 

The s t a t e  i s  a u t h o r i z e d  t o  i n i t i a t e  a  p r o c e e d i n g  t o  f o r f e i t  p r o p e r t y  
i f  t h e  p r o p e r t y  i s  made s u b j e c t  t o  f o r f e i t u r e  b y  s t a t e  l a w .  U n l e s s  
o t h e r w i s e  s p e c i f i c a l l y  p r o v i d e d  i n  a  s t a t e  l aw  a u t h o r i z i n g  f o r f e i t u r e ,  
t h e  p r o c e d u r e s  a p p l i c a b l e  t o  t h e  f o r f e i t u r e  o f  p r o p e r t y  a r e  s p e c i f i e d  
i n  AS 0 9 . 5 0 . 4 0 0  - 0 9 . 5 0 . 4 8 0 .

S e c .  0 9 . 5 0 . 4 1 0 .  SEIZURE AND CUSTODY OF PROPERTY. ( a )  P r o p e r t y  
may b e  s e i z e d  by  a  p e a c e  o f f i c e r  u n d e r  a n  ox*der i s s u e d  by a  c o u r t  upon 
a  s h ow i n g  o f  p r o b a b l e  c a u s e  t h a t  t h e  p r o p e r t y  i s  s u b j e c t  t o  f o r f e i ­
t u r e .  The p r o p e r t y  may b e  s e i z e d  w i t h o u t  a  c o u r t  o r d e r  i f

( 1 )  c o n s t i t u t i o n a l l y  p e r m i s s i b l e  o r  o t h e r w i s e  a u t h o r i z e d  b y
l a w ;

( 2 )  t h e  p r o p e r t y  h a s  b e e n  t h e  s u b j e c t  o f  a  j u d gm en t  i n  
f a v o r  o f  t h e  s t a t e  i n  a  f o r f e i t u r e  p r o c e e d i n g ;  o r

( 3 )  t h e r e  i s  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  t h e  p r o p e r t y  i s  
s u b j e c t  t o  f o r f e i t u r e  and  i s  e a s i l y  m o v a b l e ;  p r o p e r t y  s e i z e d  u n d e r



1 t h i s  p a r a g r a p h  may n o t  b e  h e l d  f o r  more  t h a n  48  h o u r s  w i t h o u t  a  c o u r t
2 o r d e r ,  w h i c h  may b e  o b t a i n e d  i n  a n  e x  p a r t e  p r o c e e d i n g ,  b a s e d  on
3 p r o b a b l e  c a u s e  t h a t  t h e  p r o p e r t y  i s  s u b j e c t  t o  f o r f e i t u r e .
4  ( b )  P r o p e r t y  s e i z e d  u n d e r  ( a )  o f  t h i s  s e c t i o n  mu s t  b e  h e l d  i n
5 t h e  c u s t o d y  o f  t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  o r  a  m u n i c i p a l  l a w
6 e n f o r c em e n t  a g e n c y  a u t h o r i z e d  by t h e  c o m m i s s i o n e r  t o  r e t a i n  c u s t o d y ,
7 s u b j e c t  o n l y  t o  t h e  o r d e r s  a nd  d e c r e e s  o f  t h e  c o u r t .  I f  p r o p e r t y  i s
8 s e i z e d  u n d e r  t h i s  s e c t i o n ,  t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  o r  an
9 a u t h o r i z e d  m u n i c i p a l  l a w  e n f o r c e m e n t  a g e n c y  may

10 ( 1 )  p l a c e  t h e  p r o p e r t y  u n d e r  s e a l ;
11 ( 2 )  r emove  t h e  p r o p e r t y  t o  a  p l a c e  d e s i g n a t e d  by t h e  c o u r t ;
12 o r
13 ( 3 )  t a k e  c u s t o d y  o f  t h e  p r o p e r t y  and  r emove  i t  t o  a n  a p p r o -
14 p r i a t e  l o c a t i o n  f o r  d i s p o s i t i o n  i n  a c c o r d a n c e  w i t h  l aw .
15 ( c )  W i t h i n  10 d a y s  a f t e r  a  s e i z u r e  u n d e r  t h i s  s e c t i o n ,  t h e
16 c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  o r  a u t h o r i z e d  m u n i c i p a l  l a w  e n f o r c e m e n t
17 a g e n c y  s h a l l  make an  i n v e n t o r y  o f  p r o p e r t y  s e i z e d ,  i n c l u d i n g  c o n -
18 t r o l l e d  s u b s t a n c e s ,  and  s h a l l  e s t i m a t e  t h e  v a l u e  o f  t h e  i t e m s  s e i z e d
19 o t h e r  t h a n  c o n t r o l l e d  s u b s t a n c e s .  I n  t h i s  s e c t i o n ,  " c o n t r o l l e d  s u b -
20 s t a n c e "  i n c l u d e s  " i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e "  a s  d e f i n e d  i n
21  AS 1 1 . 7 3 . 0 9 9 .
22 S e c .  0 9 . 5 0 . 4 2 0 .  NOTICE OF SEIZURE AND FORFEITURE ACTION; AN-
23 SWERS. ( a )  W i t h i n  30  d a y s  a f t e r  a  s e i z u r e  u n d e r  AS 0 9 . 5 0 . 4 1 0 ,  t h e
24 c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  s h a l l ,  i n  a  m ann e r  a u t h o r i z e d  f o r  s e r -
25 v i c e  o f  p r o c e s s  u n d e r  r u l e s  o f  c i v i l  p r o c e d u r e ,  g i v e  n o t i c e  o f  t h e
26 s e i z u r e  t o  any  p e r s o n  known t o  h a v e  a n  i n t e r e s t  i n  t h e  p r o p e r t y  i f  i t
27 h a s  an  e s t i m a t e d  v a l u e  o f  $ 5 0 0  o r  m o r e ,  o r  who s e  i n t e r e s t  i n  t h e
28 p r o p e r t y  i s  a s c e r t a i n a b l e  f r om  o f f i c i a l  r e g i s t r a t i o n  n um b e r s ,  l i -
29 c e n s e s ,  o r  o t h e r  s t a t e ,  f e d e r a l ,  o r  m u n i c i p a l  numbe r s  on t h e  p r o p e r t y .
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24
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The n o t i c e  r e q u i r e d  b y  t h i s  s u b s e c t i o n  n e e d  n o t  b e  g i v e n  i f  t h e  s t a t e  
h a s  f i l e d  a  m o t i c n  t o  f o r f e i t  o r  a  c o m p l a i n t  u n d e r  AS 0 9 . 5 0 . 4 3 0 ( a )  
w i t h i n  30 d a y s  a f t e r  s e i z u r e  o f  t h e  p r o p e r t y .

( b )  W i t h i n  30  d a y s  a f t e r  t h e  f i l i n g  o f  a  c i v i l  i n  rem a c t i o n  o r  
a  m o t i o n  t o  f o r f e i t  i n  a  c i v i l  o r  c r i m i n a l  a c t i o n ,  t h e  c o m m i s s i o n e r  o f  
p u b l i c  s a f e t y  s h a l l ,

( 1 )  i n  a  manne r  a u t h o r i z e d  f o r  s e r v i c e  o f  p r o c e s s  u n d e r  
r u l e s  o f  c i v i l  p r o c e d u r e ,  p r o v i d e  a  c op y  o f  t h e  c o m p l a i n t  o r  m o t i o n  t o  
any  p e r s o n  known t o  h a v e  an i n t e r e s t  i n  t h e  p r o p e r t y ,  o t h e r  t h a n  t h e  
d e f e n d a n t ,  when a  m o t i o n  f o r  f o r f e i t u r e  h a s  b e e n  f i l e d  i n  a  c r i m i n a l  
p r o c e e d i n g ;  and

( 2 )  b e g i n  t o  p u b l i s h  n o t i c e  o f  t h e  a c t i o n  t o  f o r f e i t  p r o p ­
e r t y  w i t h  an e s t i m a t e d  v a l u e  o f  $ 5 0 0  o r  more i n  a  n e w s p a p e r  o f  g e n e r a l  
c i r c u l a t i o n  i n  t h e  j u d i c i a l  d i s t r i c t  w h e r e  t h e  p r o p e r t y  w a s  s e i z e d ,  o r  
i f  t h e  p r o p e r t y  h a s  n o t  b e e n  s e i z e d ,  t h e  j u d i c i a l  d i s t r i c t  w h e r e  t h e  
f o r f e i t u r e  a c t i o n  was  f i l e d ;  i f  no n ew s p a p e r  i s  p u b l i s h e d  i n  t h a t  
j u d i c i a l  d i s t r i c t ,  t h e  n o t i c e  mus t  b e  p u b l i s h e d  i n  a  n ew s p a p e r  p u b ­
l i s h e d  i n  t h e  s t a t e  and  d i s t r i b u t e d  i n  t h a t  j u d i c i a l  d i s t r i c t ;  t h e  
n o t i c e  mus t  b e  p u b l i s h e d  on c e  e a c h  w e e k  d u r i n g  f o u r  c o n s e c u t i v e  c a l e n ­
d a r  w e e k s .

( c )  Upon s e r v i c e  o f  p r o c e s s  o r  p u b l i c a t i o n  u n d e r  ( b )  o f  t h i s  
s e c t i o n ,  a p e r s o n  c l a i m i n g  an  i n t e r e s t  i n  t h e  p r o p e r t y ,  o r  a  d e f e n d a n t  
i n  a  c r i m i n a l  p r o c e e d i n g  who h a s  b e e n  s e r v e d  w i t h  a  m o t i o n  t o  f o r f e i t ,  
s h a l l  f i l e  a n  a n sw e r  w i t h i n  t h e  t im e  p e r m i t t e d  f o r  a n s w e r i n g  c i v i l  
c o m p l a i n t s  u n d e r  a p p l i c a b l e  r u l e s  o f  c i v i l  p r o c e d u r e .  The a n s w e r  mu s t  
s e t  o u t  t h e  r e a s o n s  why t h e  p r o p e r t y  i s  n o t  s u b j e c t  t o  f o r f e i t u r e  o r  
why t h e  c l a i m a n t  i s  e n t i t l e d  t o  r e m i s s i o n  u n d e r  AS 0 9 . 5 0 . 4 7 0 .  The 
a n s w e r  must  i n c l u d e  t h e  n a t u r e  o f  t h e  c l a i m a n t ' s  i n t e r e s t  i n  t h e  
p r o p e r t y ,  t h e  d a t e  i t  was  a c q u i r e d ,  t h e  c o n s i d e r a t i o n  p a i d ,  a n d  t h e
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1 c i r c u m s t a n c e s  u n d e r  w h i c h  i t  was  a c q u i r e d .  I f  an  a n s w e r  i s  n o t  f i l e d
2 w i t h i n  t h e  r e q u i r e d  t im e  p e r i o d ,  t h e  p r o p e r t y  mus t  b e  f o r f e i t e d  t o  t h e
3 s t a t e  w i t h o u t  f u r t h e r  p r o c e e d i n g s  o r  s h o w i n g s .
4 (d )  The n o t i c e  r e q u i r e m e n t s  o f  t h i s  s e c t i o n  do n o t  a p p l y  t o
5 c o n t r o l l e d  s u b s t a n c e s  u n d e r  AS 1 1 . 7 1  o r  i m i t a t i o n  c o n t r o l l e d  s u b -
6 s t a n c e s  u n d e r  AS 1 1 . 7 3 .
7 S e c .  0 9 . 5 0 . 4 3 0 .  PROCEEDINGS RESULTING IN FORFEITURE; BURDEN OF
8 PROOF. ( a )  A f o r f e i t u r e  p r o c e e d i n g  i s  i n i t i a t e d  b y  t h e  s t a t e  b y  t h e
9 f i l i n g  o f  a  m o t i o n  t o  f o r f e i t  i n  a  c r i m i n a l  c a s e  o r  i n  a  c i v i l  p r o -

10 c e e d i n g  r e l a t i n g  t o  t h e  c o n d u c t  m ak in g  t h e  p r o p e r t y  s u b j e c t  t o  f o r f e i -
11 t u r e ,  o r  by  t h e  f i l i n g  o f  a  c o m p l a i n t  i n  a  s e p a r a t e  i n  rem p r o c e e d i n g .
12 ( b )  Q u e s t i o n s  o f  f a c t  o r  l aw  i n  a  f o r f e i t u r e  p r o c e e d i n g  u n d e r
13 t h i s  s e c t i o n  mus t be d e t e r m i n e d  b y  t h e  c o u r t  s i t t i n g  w i t h o u t  a  j u r y .
14 I n  a  f o r f e i t u r e  p r o c e e d i n g  t h e  s t a t e  mu s t  p r o v e  by a  p r e p o n d e r a n c e  o f
15 t h e  e v i d e n c e  t h a t  t h e  p r o p e r t y  i s  s u b j e c t  t o  f o r f e i t u r e  u n d e r  t h e  l a w
16 a u t h o r i z i n g  f o r f e i t u r e .  A f o r f e i t u r e  p r o c e e d i n g ,  i n c l u d i n g  d i s c o v e r y ,
17 may b e  h e l d  i n  a b e y a n c e  u n t i l  t h e  c o n c l u s i o n  o f  a  p e n d i n g  c r i m i n a l
18 a c t i o n  r e l a t i n g  t o  t h e  c o n d u c t  m ak in g  t h e  p r o p e r t y  s u b j e c t  t o  f o r f e i -
19 t u r e .
20 S e c .  0 9 . 5 0 . 4 4 0 .  DEFENSES EXEMPTED. I t  i s  n o t  a  d e f e n s e  t o  a
21 p r o c e e d i n g  t o  f o r f e i t  p r o p e r t y  u n d e r  AS 0 9 . 5 0 . 4 3 0  t h a t  a  c r i m i n a l
22 p r o c e e d i n g  h a s  r e s u l t e d  i n  a  c o n v i c t i o n  o f  a  l e s s e r  i n c l u d e d  o f f e n s e
23 o r  an  a c q u i t t a l .
24 S e c .  0 9 . 5 0 . 4 5 0 .  PETITION FOR RELEASE OF SEIZED PROPERTY. ( a )  A
25 c l a i m a n t  may a t  any  t im e  p e t i t i o n  t h e  c o u r t  f o r  r e l e a s e  o f  p r o p e r t y
26 s e i z e d  u n d e r  AS 0 9 . 5 0 . 4 1 0  i f  t h e  c l a i m a n t
27 ( 1 )  h a s  f i l e d  a  t i m e l y  a n s w e r  u n d e r  AS 0 9 . 5 0 . 4 2 0 ( c ) ;  o r
28 ( 2 )  b e f o r e  t h e  i n i t i a t i o n  o f  a  f o r f e i t u r e  a c t i o n ,  f i l e s  a
29 n o t i c e  o f  c l a i m  s e t t i n g  o u t  t h e  n a t u r e  o f  t h e  c l a i m a n t ' s  i n t e r e s t  i n
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1 t h e  p r o p e r t y ,  t h e  d a t e  i t  w a s  a c q u i r e d ,  t h e  c o n s i d e r a t i o n  p a i d ,  and
2 t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  i t  w a s  a c q u i r e d .
3 ( b )  The c o u r t  may r e l e a s e  p r o p e r t y  t h a ^  i s  n o t  l i k e l y  t o  b e  u s e d
4  a s  e v i d e n c e  b y  t h e  s t a t e  o r  a  d e f e n d a n t  i n  a  c r i m i n a l  p r o c e e d i n g ,  o r
5 b y  any  p a r t y  i n  a  c i v i l  p r o c e e d i n g ,  i f
6 ( 1 )  t h e  c l a i m a n t  g i v e s  a d e q u a t e  a s s u r a n c e  t h a t  t h e  p r o p e r t y
7 w i l l  r em a i n  s u b j e c t  t o  t h e  c o u r t ' s ,  j u r i s d i c t i o n ;
8 ( 2 )  t h e  c o u r t  f i n d s  t h a t  t h e  r e l e a s e  i s  i n  t h e  b e s t  i n t e r -
9 e s t s  o f  t h e  s t a t e ;  and

10 ( 3 )  t h e  c l a i m a n t  p r o v i d e s  a  bond  o r  o t h e r  v a l i d  a n d  e q u i v a -
11 l e n t  s e c u r i t y  e q u a l  t o  t w i c e  t h e  e s t i m a t e d  v a l u e  o f  t h e  p r o p e r t y .
12 S e c .  0 9 . 5 0 . 4 6 0 .  PETITION FOR DISPOSITION OF SEIZED PROPERTY.
13 ( a )  The s t a t e  may p e t i t i o n  t h e  c o u r t  f o r  d i s p o s i t i o n  o f  s e i z e d  p r o p -
14 e r t y  b e f o r e  t h e  t e r m i n a t i o n  o f  c o u r t  p r o c e e d i n g s .  A c l a i m a n t  may a l s o
15 s e e k  a p e t i t i o n  f o r  d i s p o s i t i o n  b e f o r e  t h e  t e r m i n a t i o n  o f  c o u r t  p r o -
16 c e e d i n g s  i f  t h e  c l a i m a n t
17 ( 1 )  h a s  f i l e d  a  t i m e l y  a n s w e r  u n d e r  AS 0 9 . 5 0 . 4 2 0 ( c ) ;  o r
18 ( 2 )  b e f o r e  t h e  i n i t i a t i o n  o f  a  f o r f e i t u r e  a c t i o n ,  f i l e s  a
19 n o t i c e  o f  c l a i m  s e t t i n g  o u t  t h e  n a t u r e  o f  t h e  c l a i m a n t ' s  i n t e r e s t  i n
20  t h e  p r o p e r t y ,  t h e  d a t e  i t  w a s  a c q u i r e d ,  t h e  c o n s i d e r a t i o n  p a i d ,  and
21  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  i t  w a s  a c q u i r e d .
22 (b )  The c o u r t  may g r a n t  a  p e t i t i o n  f o r  d i s p o s i t i o n  i f  t h e  p r o p -
23 e r t y  i s  n o t  l i k e l y  t o  b e  u s e d  a s  e v i d e n c e  b y  t h e  s t a t e  o r  a  d e f e n d a n t
24 i n  a  c r i m i n a l  p r o c e e d i n g ,  o r  by a  p a r t y  i n  a  c i v i l  p r o c e e d i n g ,  and  t h e
25 c o u r t  f i n d s  t h a t  t h e  d i s p o s i t i o n  i s  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  s t a t e
26 and t h e  p r e s e r v a t i o n  and  m a i n t e n a n c e  o f  t h e  v a l u e  o f  t h e  p r o p e r t y
27 s e i z e d .  P r o c e e d s  f r om  t h e  d i s p o s i t i o n  p l u s  i n t e r e s t  t o  t h e  d a t e  o f
28 t e r m i n a t i o n  o f  t h e  c o u r t  p r o c e e d i n g s  b e come  t h e  s u b j e c t  o f  t h e  f o r f e i -
29 t u r e  a c t i o n .
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1 S e c .  0 9 . 5 0 . 4 7 0 .  FORFEITURE AND REMISSION. ( a )  Once t h e  s t a t e
2 h a s  e s t a b l i s h e d  t h a t  p r o p e r t y  i s  s u b j e c t  t o  f o r f e i t u r e  u n d e r  t h e  l aw
3 a u t h o r i z i n g  f o r f e i t u r e ,  t h e  p r o p e r t y  mus t  b e  f o r f e i t e d  t o  t h e  s t a t e ,
4 e x c e p t  t h a t  a  c l a i m a n t  who h a s  f i l e d  a n  a n s w e r  u n d e r  AS 0 9 . 5 0 . 4 2 0 ( c )
5 may p r o v e  b y  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  c l a i m a n t  i s
6 e n t i t l e d  t o  r e m i s s i o n  b e c a u s e  t h e  c l a im a n t
7 ( 1 )  h a s  a  v a l i d  i n t e r e s t  i n  t h e  p r o p e r t y ,  a c q u i r e d  i n  g o od
8 f a i t h ;
9 ( 2 )  d i d  n o t  p a r t i c i p a t e  i n  t h e  c o n d u c t  t h a t  r e s u l t e d  i n  t h e

10 p r o p e r t y  b e i n g  s u b j e c t  t o  f o r f e i t u r e ;  and
11 ( 3 )  d i d  n o t  know o r  h a v e  r e a s o n a b l e  c a u s e  t o  b e l i e v e  t h a t
12 t h e  p r o p e r t y  h ad  b e e n  o r  w o u l d  b e  u s e d  o r  d e r i v e d  i n  a  m anne r  m ak i n g
13 t h e  p r o p e r t y  s u b j e c t  t o  f o r f e i t u r e .
14 (b )  Upon a  s h ow in g  t h a t  a c l a i m a n t  i s  e n t i t l e d  t o  r e m i s s i o n
15 u n d e r  ( a )  o f  t h i s  s e c t i o n ,  t h e  c o u r t  s h a l l  o r d e r  t h a t
16 ( 1 )  i f  t h e  c l a i m a n t  i s  e n t i t l e d  t o  t h e  p r o p e r t y ,  i t  mu s t  be
17 d e l i v e r e d  t o  t h e  c l a i m a n t  i m m e d i a t e l y ;
18 ( 2 )  i f  t h e  c l a i m a n t  i s  e n t i t l e d  t o  some v a l u e  l e s s  t h a n  t h e
19 t o t a l  v a l u e  o f  t h e  p r o p e r t y ,  t h e  c l a i m a n t  may c h o o s e  t o  r e c e i v e  e i t h e r
20  t h e  v a l u e  o f  t h e  i n t e r e s t  o r ,  u pon  paymen t  o f  t h e  d i f f e r e n c e  i n  v a l u e ,
21  t h e  e n t i r e  p r o p e r t y .
22  ( c )  The c o u r t  may ,  a s  p a r t  o f  a  s e n t e n c e ,  o r  a s  a c o n d i t i o n  o f  a
23 p r o b a t i o n  o r  s u s p e n d e d  i m p o s i t i o n  o f  s e n t e n c e ,  o r d e r  t h e  p aymen t  o f
24  r e a s o n a b l e  m a i n t e n a n c e ,  s t o r a g e ,  d i s p o s a l ,  p u b l i c a t i o n ,  a t t o r n e y  f e e s ,
25 o r  o t h e r  c o s t s  a s s o c i a t e d  w i t h  t h e  f o r f e i t u r e  o r  r e m i s s i o n  o f  p r o p e r -
26 t y .
27 S e c .  0 9 . 5 0 . 4 8 0 .  STATE DISPOSAL OF FORFEITED PROPERTY. P r o p e r t y
23 f o r f e i t e d  u n d e r  t h i s  c h a p t e r ,  o t h e r  t h a n  c o n t r o l l e d  s u b s t a n c e s ,  mus t
29 b e  d i s p o s e d  o f  b y  t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  i n  a c c o r d a n c e
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w i t h  a p p l i c a b l e  l a w .  C o n t r o l l e d  s u b s t a n c e s  and  i m i t a t i o n  c o n t r o l l e d  
s u b s t a n c e s  mus t  b e  d i s p o s e d  o f  u n d e r  AS 1 7 . 3 0 . 1 2 6 .  The c o m m i s s i o n e r  
o f  a d m i n i s t r a t i o n  may ,  c o n s i s t e n t  w i t h  o t h e r  a p p l i c a b l e  l a w ,

( 1 )  d e s t r o y  p r o p e r t y  h a rm f u l  t o  t h e  p u b l i c ;
( 2 )  s e l l  t h e  p r o p e r t y  and  u s e  t h e  p r o c e e d s  f o r  p a ym en t  o f  

a l l  p r o p e r  e x p e n s e s  o f  t h e  p r o c e e d i n g s  f o r  f o r f e i t u r e  and  s a l e ,  i n ­
c l u d i n g  e x p e n s e s  o f  s e i z u r e ,  c u s t o d y ,  and  c o u r t  c o s t s ;

( 3 )  t a k e  c u s t o d y  o f  t h e  p r o p e r t y  and  a u t h o r i z e  i t s  u s e  i n  
t h e  e n f o r c em e n t  o f  t h e  l a w  o r  t r a n s f e r  i t  t o  a n o t h e r  a g e n c y  o f  t h e  
s t a t e  o r  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e  f o r  a  u s e  i n  f u r t h e r a n c e  
o f  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e ;

( 4 )  t a k e  c u s t o d y  o f  t h e  p r o p e r t y  and  r emove  i t  f o r  d i s p o s i ­
t i o n  i n  a c c o r d a n c e  w i t h  l a w ;

( 5 )  f o r w a r d  i t  t o  t h e  U n i t e d  S t a t e s  D e p a r tm en t  o f  J u s t i c e  
f o r  d i s p o s i t i o n ;  o r

( 6 )  t r a n s f e r  o w n e r s h i p  o f  an  a i r c r a f t  t o  t h e  A l a s k a  Wing ,  
C i v i l  A i r  P a t r o l .
S e c .  4 .  AS 1 1 . 4 1 . 5 2 0  i s  amended by a d d i n g  a  new s u b s e c t i o n  t o  r e a d ;

( e )  As u s e d  i n  t h i s  s e c t i o n ,  " o b t a i n s  t h e  p r o p e r t y  o f  a n o t h e r "  
i n c l u d e s  t h e  c o l l e c t i o n  o f  a  d e b t  t h a t  was  u n d e r t a k e n  w i t h  t h e  e x p r e s s  
o r  i m p l i e d  u n d e r s t a n d i n g  b e t w e e n  t h e  d e b t o r  and  t h e  c r e d i t o r  t h a t  
d e l a y  i n  m ak in g  r e p a y m e n t ,  o r  f a i l u r e  t o  make r e p a y m e n t ,  c o u l d  r e s u l t  
i n  c om m i s s i o n  o f  any  o f  t h e  a c t s  d e s c r i b e d  i n  ( a ) ( 1 )  -  ( 7 )  o f  t h i s
s e c t i o n .
S e c .  5 .  AS 1 1 . 6 6 . 2 7 0  i s  amended t o  r e a d :

S e c .  1 1 . 6 6 . 2 7 0 .  FORFEITURE. I f  u s e d  i n  v i o l a t i o n  o f  AS 1 1 . 6 6 . -  
2 0 0  - 1 1 . 6 6 . 2 3 0 ,  t h e  f o l l o w i n g  p r o p e r t y  i s  s u b j e c t  t o  f o r f e i t u r e  u n d e r  
AS 0 9 . 5 0  [SHALL BE FORFEITED]:

( 1 )  a  g am b l i n g  d e v i c e  o r  g am b l i n g  r e c o r d ;



1 ( 2 )  money ,  n o t  f o u n d  on t h e  p e r s o n ,  u s e d  a s  a  b e t  o r  s t a k e ;
2 ( 3 )  money u s e d  a s  a  b e t  o r  s t a k e  w h i c h  i s  f o u n d  on t h e
3 p e r s o n  o f  one  who c o n d u c t s ,  f i n a n c e s ,  m an a g e s ,  s u p e r v i s e s ,  d i r e c t s ,  o r
4 owns a l l  o r  p a r t  o f  an  u n l a w f u l  g am b l i n g  e n t e r p r i s e .
5 *  S e c .  6 .  AS 1 1 . 7 3 . 0 6 0 ( a )  i s  amended t o  r e a d :
6 ( a )  P r o p e r t y  u s e d  d u r i n g  o r  i n  a i d  o f  a  v i o l a t i o n  o f  t h i s  c h a p -
7 t e r  may b e  f o r f e i t e d  t o  t h e  s t a t e  t o  t h e  e x t e n t  p e r m i t t e d  u n d e r  and  i n
8 a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  AS 0 9 . 5 0  and  AS 1 7 . 3 0 . 1 1 0  -  1 7 . 3 0 . -
9 1 2 6 .

10 *  S e c .  7 .  AS 1 2 . 5 5 . 0 3 5 ( b )  i s  amended t o  r e a d :
11 ( b )  Upon c o n v i c t i o n  o f  a n  o f f e n s e ,  a  d e f e n d a n t  who i s  n o t  an
12 o r g a n i z a t i o n  may b e  s e n t e n c e d  t o  p a y ,  u n l e s s  o t h e r w i s e  s p e c i f i e d  i n
13 t h e  p r o v i s i o n  o f  l aw  d e f i n i n g  t h e  o f f e n s e ,  a  f i n e  o f  no more  t h a n
14 ( 1 )  $ 7 5 , 0 0 0  f o r  an  u n c l a s s i f i e d  f e l o n y  [MURDER IN THE FIRST
15 OR SECOND DEGREE, SEXUAL ASSAULT IN THE FIRST DEGREE, KIDNAPPING, OR
16 MISCONDUCT INVOLVING A CONTROLLED SUBSTANCE IN THE FIRST DEGREE];
17 ( 2 )  $ 5 0 , 0 0 0  f o r  a  c l a s s  A,  B ,  o r  C f e l o n y ;
18 ( 3 )  $ 5 , 0 0 0  f o r  a  c l a s s  A m i s d em e a n o r ;
19 ( 4 )  $ 1 , 0 0 0  f o r  a  c l a s s  B m i s d em e a n o r ;
20  ( 5 )  $ 3 00  f o r  a v i o l a t i o n .
21  *  S e c .  8 .  AS 1 2 . 5 5 . 1 2 5 ( i )  i s  amended t o  r e a d :
22 ( i )  A d e f e n d a n t  c o n v i c t e d  o f  i l l e g a l  c o n t r o l  o f  an  e n t e r p r i s e  i n
23 t h e  f i r s t  d e g r e e ,  s e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e  o r  s e x u a l  a b u s e
24  o f  a  m in o r  i n  t h e  f i r s t  d e g r e e  may b e  s e n t e n c e d  t o  a  d e f i n i t e  t e rm  o f
25  im p r i s o nm en t  o f  n o t  more  t h a n  30  y e a r s ,  and  s h a l l  b e  s e n t e n c e d  t o  t h e
26 f o l l o w i n g  p r e s u m p t i v e  t e r m s ,  s u b j e c t  t o  a d j u s tm e n t  a s  p r o v i d e d  i n
27 AS 1 2 . 5 5 . 1 5 5  -  1 2 . 5 5 . 1 7 5 :
28 ( 1 )  i f  t h e  o f f e n s e  i s  a  f i r s t  f e l o n y  c o n v i c t i o n  and  d o e s
29 n o t  i n v o l v e  c i r c u m s t a n c e s  d e s c r i b e d  i n  ( 2 )  o f  t h i s  s u b s e c t i o n ,  e i g h t
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1 y e a r s ;
2 (2) i f  the o f f e n s e  i s  a f i r s t  f e lo n y  c o n v i c t io n ,  and the
3 de fendan t p o s s e s s ed  a f i r e a rm , used a dangerous in s t rum en t , o r caused
4 s e r io u s  p h y s i c a l  in ju r y  du r ing  th e  commission o f  the o f f e n s e ,  10
5 y e a r s ;
6 (3) i f  the o f f e n s e  i s  a second f e lo n y  c o n v ic t io n ,  15 y e a r s ;
7 (4) i f  the o f f e n s e  i s  a t h i r d  f e lo n y  c o n v i c t io n ,  25 y e a r s .
8 *  S ec . 9 . AS 17 .30 .110  i s  r ep e a le d  and re en a c ted  to  r e a d :
9 S e c . 1 7 .3 0 .1 1 0 . ITEMS SUBJECT TO FORFEITURE. (a) The fo l low in g

10 p ro p e r ty  i s  su b je c t  to  f o r f e i t u r e  under AS 09 .50  and AS 1 7 .3 0 .1 2 6 :
11 (1) a c o n t r o l l e d  su b s tan ce  th a t  has been manufactured ,
12 d i s t r i b u t e d ,  d isp en sed , a c q u i r e d ,  o r p o s s e s s e d  in  v i o l a t i o n  o f t h i s
13 ch ap te r  or AS 11 .7 1 ;
14 (2) raw m a t e r i a l s ,  p ro d u c t s ,  and equipment th a t  a r e  used or
15 in tended  f o r  use in  m anu fac tu r ing , d i s t r i b u t i n g ,  compounding, p ro c e s s -
16 in g , d e l i v e r i n g ,  import ing , o r ex p o r t in g  a c o n t r o l l e d  sub stan ce in
17 v i o l a t i o n  o f  t h i s  ch ap te r  or AS 1 1 .7 1 ;
18 (3) p rop er ty  th a t  i s  u sed or in tended f o r  u se as a con-
19 t a i n e r  f o r  p rop e r ty  d e s c r ib ed  in  (1) o r (2) o f  t h i s  s e c t i o n ;
20 (4) a conveyance, in c lu d in g  but not l im i t e d  to  a i r c r a f t ,
21 v e h i c l e s ,  o r v e s s e l s ,  th a t  has been used or i s  in tended  f o r  u se in
22 t r a n s p o r t in g  or in  any manner in  f a c i l i t a t i n g  th e  t r a n s p o r t a t io n ,
23 s a l e ,  r e c e i p t ,  p o s s e s s io n ,  o r concealment o f p ro p e r ty  d e s c r ib ed  in  (1)
24 or (2) o f  t h i s  s e c t io n  in  v i o l a t i o n  o f  a f e lo n y  o f f e n s e  under t h i s
25 ch ap te r  o r AS 11 .7 1 ;
26 (5) books, r e c o rd s ,  and r e s e a r c h  p rodu c ts  and m a t e r i a l s ,
27 in c lu d in g  fo rm u la s , m ic ro f i lm , t a p e s ,  and d a t a ,  t h a t  a r e  used in
28 v i o l a t i o n  o f  t h i s  ch ap te r  o r AS 1 1 .7 1 ;
29 (6) money, s e c u r i t i e s ,  n e g o t i a b le  in s t rum en ts , o r o th e r

SB 413 -16-
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1 p r o p e r t y
2 (A) fu rn ish ed  by a p erson  in  exchange f o r  a c o n t r o l l e d
3 sub stan ce  in  v i o l a t i o n  o f  t h i s  ch ap te r  o r  AS 1 1 .7 1 ;
4 (B) used to  f a c i l i t a t e  a v i o l a t i o n  o f t h i s  ch ap te r  o r
5 AS 1 1 .7 1 ; or
6 (C) th a t  c o n s t i t u t e  p ro ceed s d e r iv e d  from a v i o l a t i o n
7 o f  t h i s  ch ap te r or AS 1 1 .7 1 ;  and
8 (7) a f i r e a rm  c a r r i e d  du r in g , o r  u sed  in  fu r th e ran c e  o f a
9 v i o l a t i o n  o f t h i s  ch ap te r  o r AS 1 1 .7 1 .

10 (b) In t h i s  s e c t i o n ,  " v i o l a t i o n  o f  t h i s  ch ap te r  o r AS 11 .71"
11 i n c l u d e s  an  a t t e m p t  o r  s o l i c i t a t i o n  u n d e r  AS 11 .31  t o  v i o l a t e  t h i s
12 ch ap te r  or AS 11 .7 1 .
13 *  Sec . 10. AS 17 .30 .126  i s  amended by adding a new su b se c t io n  to  re ad :
14 (c) As used in  t h i s  s e c t i o n ,  " c o n t r o l l e d  su b s tan ce "  in c lu d e s
15 " im i t a t io n  c o n t r o l l e d  su b s tan ce "  a s d e f in e d  in  AS 1 1 .7 3 .0 9 9 .
16 *  S ec . 11. AS 17 .30 .112  - 1 7 .3 0 .1 2 4  a re  r e p e a l e d .
17 *  Sec . 12. This Act tak e s  e f f e c t  January  1 , 1987.

-17- SB 413
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C O N T I N U A T I O N  of F I S C A L  N O T E  A N A L Y S I S

F o r  Bill/Resolution N o .  SB 413________

This b i l l  w o u l d  p r o v i d e  b o t h  c r i m i n a l  a n d  c i v i l  s a n c tions  to 
c o mba t o r g a n i z e d  r a c k e t e e r i n g  a c t i v i t i e s  t h r o u g h  the i l legal 
c o n t r o l  of e n t e r p r i s e s  in A l a s k a . : T h e  b i l l  p r o v i d e s  b o t h  stiff 
p e n a l t i e s  a n d  s e v e r e  f i n a n c i a l  d i s i n c e n t i v e s  to the i n f i l t r a t i o n  
into l e g i t i m a t e  b u s i n e s s  t h r o u g h  c r i m i n a l  a c t i v i t y .  The b i l l  is 
also d e s i g n e d  to a d d r e s s  the o p e r a t i o n  of a n  e n t e r p r i s e  t h r o u g h  a 
p a t t e r n  of i l l e g a l  activity. This  l e v e l  of c r i m i n a l  a c t i v i t y  
u s u a l l y  i n v o l v e s  the u s e  of h i g h l y  s o p h i s t i c a t e d  e c o n o m i c  
structures. E n a c t m e n t  of the b i l l  w i l l  p r o v i d e  the s t ate w i t h  
the legal tools n e c e s s a r y  to r e s p o n d  to the i n c r e a s i n g l y  
s o p h i s t i c a t e d  c r i m i n a l  a c t i v i t y  b e i n g  e x p e r i e n c e d  in Alaska.

• «
T h e  D e p a r t m e n t  of L a w  e s t i m a t e s  that t w o  to t h r e e  

i n v e s t i g a t i o n s / p r o s e c u t i o n s  of this n a t u r e  w i l l  b e  u n d e r t a k e n  
annually, r e q u i r i n g  p a i n s t a k i n g  e x a m i n a t i o n  a n d  e v a l u a t i o n  of 
large n u m b e r s  of f i n a n c i a l  d o c u m e n t s  a n d  b u s i n e s s  t r a n s a c t i o n s  to 
track a n d  i d e n t i f y  the funds that o r i g i n a t e  f r o m  c r i m i n a l  
a c t i v i t i e s  a n d  the i n d i v i d u a l s  w h o  c o n t r o l  t h o s e  funds. The b i l l  
can b e  i m p l e m e n t e d  w i t h  e x i s t i n g  p r o s e c u t o r  r e s o u r c e s  b e c a u s e  of. 
the p o w e r  g r a n t e d  to the A t t o r n e y  G e n e r a l  to c o n d u c t  
i n v e s t i g a t i o n s  into s u s p e c t e d  o r g a n i z e d  c r i m i n a l  a c t i vity. The 
d e p a r t m e n t  b e l i e v e s ,  howev e r ,  that the a d d i t i o n  of case 
p r e p a r a t i o n  r e s o u r c e s  w i l l  e n a b l e  it to do a far m o r e  e f f e c t i v e  
job u n d e r  the bill. The d e p a r t m e n t  t h e r e f o r e  r e c o m m e n d s  the 
a d d i t i o n  of an Ac ’.ociate A t t o r n e y  II to c o n d u c t  p r i m a r y  r e s e a r c h  
of f i n a n c i a l  r e c o r d s  of s u s p e c t e d  c r i m i n a l  a c t i v i t i e s .  T h e s e  two 
p o s i t i o n s  w o u l d  b e  a s s i g n e d  to the O f f i c e  of S p e c i a l  P r o s e c u t i o n s  
and A p p e a l s  to a s s i s t  e x i s t i n g  a t t o r n e y s  " m a k e "  t h e s e  types of ' 
cases. T h e  d e p a r t m e n t  also r e c o m m e n d s  s e t t i n g  a s i d e  s u f f i c i e n t  
funds to c o n t r a c t  for the s e r v i c e s  o f  d o c u m e n t  a n a l y s i s  e x p e r t s  
and a c c o u n t a n t s  for u s e  as e x p e r t  w i t n e s s e s  d u r i n g  the 
p r e p a r a t i o n  for a n d - c o n d u c t  of trials.



F i s c a l  A n a l y s i s  R I C O  Bill 
Cost S c h e d u l e

F Y  87

100 

200

300

400

500
(one-time
expense)

T O T A L

A s s o c . 
Atty. II

43.7

5.0

5.6

3.5

1.5

59.3

E x p e r t
W i t n e s s

C o n t r a c t o r s

30.0

30.0

T o t a l

43.7

5.0

35.6

3.5

1.5

89.3

C o n t r a c t o r ' s  time, i n c l u d i n g  the costs for t ra vel a n d  
the p r e p a r a t i o n  of court r o o m  v i s u a l  displays, is 
e s t i m a t e d  at $75 per h o u r  for 400 h o u r s  of services.

C o s t s  b e y o n d  FY 87 i n c l u d e  a 3% annual i n f l a t i o n  factor.



Position Title

Time Slatus 

PFT

A s s o c i a t e  A t t o r n e y  I I
Stall Months 

10

UP Number

Receipt Code Funding Source
Federal Receipts 1007
G. P. Match .1002-
Gcncral Funds I00<1
l-A Receipts 1005
Program Receipts 1028

CIP Receipts 1061

Other

5 9 .3 2 5

For D & M  Use Only
Key Number__

Type of lixpcndilurc Amount
1 2 3

Snlarv 33,530 X 10 33,530
Benefits 10,195
Premium Pay
Oilier

Tolal Personal Services 43,725
Travel 5,000
Contractual 5,600
Commodities 3,500
hquipmcnl 1,500
Oilier

'Filial Cost , 59,325

No, of Positions 
1

Location

A n c h o r a g e

Range/Step 
— 12/A,

Dare. Unit
,arw

iilcction District 

8

Gove Disppp

Justification
This position is needed to implement the RICO 
bill. The position will serve as case legal 
researcher and collect, organize and analyze the 
substantial amounts of evidence required to prove 
the infiltration of criminal activity into 
legitimate enterprises. Because of the complex 
nature of the evidence used in these types of 
cases, allocation to the senior paraprofessional 
classification of Associate Attorney II. is 
recommended.

R e q u e s t  F o r

N e w  P o s i t i o n

Agency

B R U

Component

D e p a r tm e n t  o f  Law
P r o s e c u t i o n
T h i r d  J u d i c i a l  D i s t r i c t

P a g e  j  o f  i

Revised Dale

[ F Y  8 7
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TRAVEL
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Fi s c a l  N o t e  A n a l y s i s  
P r e p a r e d  b y  D i v i s i o n  of P u b l i c  D e f e n d e r  A g e n c y  

D e p a r t m e n t  of A d m i n i s t r a t i o n  
F e b r u a r y  28, 1986

This bil l is p a t t e r n e d  after the f e de ral r a c k e t e e r i n g  statute. 
A l t h o u g h  at f i r s t  g l a n c e  a s t a t u t e  r e l a t i n g  to r a c k e t e r i n g  and 
o r g a n i z e d  crime  w o u l d  n o t  a p p e a r  to i mpact a n  a g e n c y  p r o v i d i n g  
p u b l i c  c o u n s e l  to the indigent, a m o r e  d e t a i l e d  a n a lysis of this 
bill r e v eals that b o t h  the P u b l i c  D e f e n d e r  A g e n c y  and the O f f i c e  
of P u b l i c  A d v o c a c y  w i l l  u n d o u b t e d l y  b e  a p p o i n t e d  to r e p r e s e n t  
d e f e n d a n t s  c h a r g e d  u n d e r  this statute.

The d e f i n i t i o n  of r a c k e t e e r i n g  in this b i l l  r e q u i r e s  p r o o f  of 
a p a t t e r n  of i l l e g a l  a c t i v i t y  i n v o l v i n g  two or m o r e  inst ances 
of that activity. Illegal a c t i v i t y  is d e f i n e d  as a lmost  any 
fe l o n y  fou nd u n d e r  AS 11. T h e  c o m m e n t a r y  to this l e g i s l a t i o n  
indicates s p e c i f i c a l l y  that the b i l l  is n o t  l i m i t e d  to " o r g a n i z e d  
c r i m e " .

This b i l l  is m o d e l e d  o n  f e d e r a l  law, and the e x p e r i e n c e  in federal 
cases is that the l e g i s l a t i o n  has b e e n  a p p l i e d  to a w i d e  v a r i e t y  
of defendants, i n c l u d i n g  m e m b e r s  of the H e l l ' s  A n g e l s  m o t o r c y c l e  
club, a f a c t o r y  w o r k e r  at a n  a u t o m o b i l e  plant, a n d  empl oyees of a 
court system. V a r i o u s  states w i t h  similar bills  h a v e  u r g e d  
i n c l u s i o n  of a w i d e  r a n g e  of d e f e n d a n t s  w i t h i n  the statute, from 
m e m b e r s  of p r i s o n  g angs to m e m b e r s  of n a r c o t i c s  t r a f f i c k i n g  
operations. T h e r e  appear s to b e  a w i d e  r a n g e  of o f f e n s e s  w h i c h  
could be i n c l u d e d  w i t h i n  the p u r v i e w  of this statute, and w h i l e  
some persons involved, in a c r i m i n a l  e n t e r p r i s e  m a y  b e  able  to 
a f f o r d  their o w n  attorney, this by no m e a n s  p r o v i d e s  a s s u r a n c e  
that all m e m b e r s  of an ill egal e n t e r p r i s e  u n d e r  this statute 
c ould do so.

Of p a r t i c u l a r  i n t e r e s t  in a n a l y z i n g  w h e t h e r  p e r s o n s  c h a r g e d  under 
this s t atute  m a y  q u a l i f y  for p u b l i c  c o unsel a re the p r o v i s i o n s  
in the s t atute  w h i c h  p r o v i d e  for f o r f e i t u r e  of illegal p r o ceeds 
a r i s i n g  f r o m  the activity. T h e  l a n guage  of the b i l l  is i n t ended 
to p e r m i t  s e i z u r e  of a ssets a nd p r o c e e d s  of the illega l enterprise, 
and the illegal p r o f i t s  w i l l  n o t  b e c o m e  "legal" m e r e l y  b e c a u s e  
they h a v e  b e e n  s u b s e q u e n t l y  c o m m i t t e d  to a legal investment. Thus, 
e v e n  if a p e r s o n  c h a r g e d  w i t h  this o f f e n s e  has assets r e s u l t i n g  
f r o m  the i l legal  e n t e r p r i s e  in w h i c h  he is involved, those assess 
can be s e ized p r i o r  to his h i r i n g  a lawyer, m a k i n g  it n e c e s s a r y  for 
the court to a p p o i n t  the P u b l i c  D e f e n d e r  A g e n c y  or O f f i c e  of 
P u b l i c  A d v o c a c y  to r e p r e s e n t  him.
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Cases f iled u n d e r  r a c k e t e e r i n g  b ills r o u t i n e l y  i n v o l v e  s u b s t a n t i a l  
a t t o r n e y  time, p a r t i c u l a r l y  for p r e p a r a t i o n  of p r e - t r i a l  motions. 
D u e  to the fact that the D e p a r t m e n t  of La w's i n v e s t i g a t i o n  
a c t i v i t y  w i l l  a p p a r e n t l y  focus on the A n c h o r a g e  area, the P u b l i c  
D e f e n d e r  A g e n c y  is r e q u e s t i n g  o n e  e x p e r i e n c e d  a t t o r n e y  a n d  one 
c l e r k  typist to h a n d l e  r e p r e s e n t a t i o n  o f  clie nts c h a r g e d  u n d e r  
this bill.

F i s c a l  A n a l y s i s  

P e r s o n a l  S e r v i c e s : A t t o r n e y  IV 72.4
C l e r k - T y p i s t  III 27.4

99.8

Travel: E x p e r t  w i t n e s s e s  and i n v e s t i g a t i o n  5.0

C o n t r a c t u a l : E x p e r t  w i t n e s s e s ,  space, etc. 10.0

S u p p l i e s : Office, law library, etc. 2.5

E q u i p m e n t : (one time) Furni ture, o f f i c e  m a c h i n e s ,  etc. 6.0

T o t a l  123.3



Position Title

lime Status
PFT

Attorney, IV
Staff Months 

12.0
RP Number

No. of Positions
1

Location
A n c h o r a g e

Range/Step
. , 2 W

Barg. Unit
PA-

Elcction District

8

Govix

Type of Expenditure Amount

1 2 3

Silnrv 4 6 8 7  X  1 2 5 6 . 2 4 4

j Bcnefils 1 6 .1 0 9
Premium Pay
Olher

Total Personal Services 7 2 . 3 5 3
Travel 5 . 0 0 0
Contractual 1 0 . 0 0 0
Commodities 1 . 5 0 0
Equipment 1 . 5 0 0
Other

Total Cost 9 0 , 3 5 3

Receipt Code Funding Source
Federal Receipts JQQ2.
G. F. Match JQQ3-
Gcncral Funds 1004
I-A Receipts 1005
Program Receipts 1028

C1P Receipts 1061

Other

For D&M Use Only
Key Number______ -

9 0 . 3 5 3

Justification

This bill, w h i c h  r e l a t e s  to illegally 
c o n t r o l l e d  e n t e r p r i s e s  is b r o a d  e n o u g h  
in scope that indigents m a y  be included, 
thereby  r e q u i r i n g  the services of the 
P u b l i c  D e f e n d e r  Agency. S ince  the felony 
c a s e l o a d  cf the a g e n c y  w o u l d  be increased, 
an e x p e r i e n c e d  A t t o r n e y  IV is r e q u e s t e d  
for Anchorage. T h e  travel and contractual 
m o n i e s  w o u l d  go for p r o f e s s i o n a l  experts
and investigations.

R e q u e s t  F o r

N e w  P o s i t i o n

Agency D e p a r tm ent of A d m i n i s t r a t i o n

BRU P u b l i c  D e f e n d e r  A g e n c y _______

Component T hird J u d i c i a l  District
Page 4  of 5
Revised Dale
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Position Title
Clerk/Typist III

No. oppositions f^gc/Stcp Bag^Unit •Gdv:; ::

lime Status

PFT

Staff Months

12.0
RP Number

Receipt Code Funding Source
Federal Receipts inn?
G. F. Match ■1003.
General Funds 1004
I-A Receipts 1005
Program Receipts 1028
CIP Receipts 1061

Other

For B&M Use Only
Key Number_____

3 2 , 8 7 6

Location
A n c h o r a g e

Election District 
8

Type of Expenditure Amount
1 2 3

Salarv 1 6 3 1  X 12 19,572
Benefits ... 7,804
Premium Pay
Other

Total Personal Services 27.376
i Travel - 0 -

Contractual - 0 -
Commodities 1 , 0 0 0
Equipment 4 , 3 0 0
Other

Total Cost 3 2 , 8 / 6

Justification

This bill, w h i c h  relates to i l l e gally 
c o n t r o l l e d  e n t e r p r i s e s , is b r o a d  e no ugh 
in sccpe that indigents m a y  b e  included, 
t h e r e b y  r e q u i r i n g  the services of the 
P ublic D e f e n d e r  Agency. Since the f elony 
c a s e l o a d  of the a gency w o u l d  be increased, 
a C l e r k  T y p i s t  III is r e q u e s t e d  for 
A n c h o r a g e  to p r c v i d e  n e c e ssary support 
s e r v i c e s .

R e q u e s t  F o r

N e w  P o s i t i o n

Agency D e p a r t m e n t  o f  A d m i n i s t r a t i o n

Bi<u Public D e f ender A g e n c y_____

Component Third, Judicial Distri ct
Page 5 of 5
Revised Date
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SECTIONAL ANALYSIS FOR SB 413
April 14, 1986

I n t r o d u c t i o n ; Th is b i l l  w i l l  a l l o w  the s tate  to a d d r e s s  the 
p r o b l e m  o f  the a c q u i s i t i o n  a n d  o p e r a t i o n  o f  b u s i n e s s e s  
t h r o u g h  a p a t t e r n  of i l l e g a l  activit y. T h e  b i l l  w i l l  a u t h o r­
ize civi l and c r i m i n a l  p e n a l t i e s  for t h r e e  forms of conduct: 
(1) the use of a p a t t e r n  c r i m i n a l  a c t i v i t y  to a c q u i r e  an 
i n t e r e s t  in a bu siness; (2) the use o f  a p a t t e r n  o f  c r i m i n a l  
a c t i v i t y  to c o n d u c t  some o r  a l l  o f  the a f f a i r s  of a l e g i t i­
m a t e  or c o m p l e t e l y  i l l e g i t i m a t e  busi ness; and (3) the use of 
the i l l - g o t t e n  g ains from a p a t t e r n  o f  c r i m i n a l  a c t i v i t y  to 
a c q u i r e  an i n t e r e s t  in a b u s i n e s s  or c o n d u c t  the a f f a i r s  o f  a 
b u s i n e s s .

M a n y  p r o v i s i o n s  in this b i l l  h a v e  b e e n  b a s e d  on the f e der al 
R a c k e t e e r  I n f l u e n c e d  and C o r r u p t  O r g a n i z a t i o n s  title of the 
O r g a n i z e d  C r i m e  C o n t r o l  A c t  o f  1970. T h a t  l e g i s l a t i o n  has 
s e r v e d  as a m o d e l  for 19 s t ates t h a t  have e n a c t e d  l e g i s l a t i o n  
a u t h o r i z i n g  a state r e s p o n s e  to some of the same c o n c e r n s  
a d d r e s s e d  by C o n g r e s s  in 1970. A l t h o u g h  in m o s t  c i r c u m­
stances the c o v e r a g e  of the f e d e r a l  and state laws w i l l  be 
the same, the federal law is r e s t r i c t e d  to e nterprises. This 
b i l l  does, however, r e q u i r e  t h a t  at least one of the acts 
f o r m i n g  the p a t t e r n  of i l l e g a l  a c t i v i t y  be in v i o l a t i o n  of 
A l a s k a  law.

In a d d i t i o n  to its c r i m i n a l  p r o v i s i o n s ,  this b i l l  e s t a b l i s h e s  
s i g n i f i c a n t  c ivi l r e m edie s for the v i c t i m  of i l l e g a l  activity. 
It c r eates a p r i v a t e  right of a c t i o n  for treble d a m a g e s  that 
is a v a i l a b l e  to a p e r s o n  w h o  is i n j u r e d  as a r e s u l t  o f  the 
p r o h i b i t e d  acts d e s c r i b e d  in the legislation. T h e  bill 
p r o v i d e s  a n o t h e r  d e t e r r e n t  a g a i n s t  those  w h o  d e s i r e  to 
v i c t i m i z e  A l a s k a n s  and it a u t h o r i z e s  c o m p e n s a t i o n  to the 
v i c t i m  o n  the c r i m i n a l  a c t i v i t y  a nd p r o v i d e s  an i n c e ntiv e for 
that p e r s o n  to seek r e c o v e r y  b y  a u t h o r i z i n g  the a w a r d  of 
t r e b l e  damages. Finally, the f o r f e i t u r e  p r o c e d u r e s  i n c l u d e d  
in the b i l l  i n sure that a d e f e n d a n t  w i l l  n o t  b e  able to 
p r o f i t  f r o m  i l l egal activity.

T he bill a l s o  p r o v i d e s  for p r e l i m i n a r y  m e a s u r e s ,  such as 
i n j u n c t i o n s  and o t h e r  c o u r t  o r ders, to s t o p  i l legal  a c t i v i t y  
b e f o r e  it a c t u a l l y  s u c ceeds in t a k i n g  o v e r  a legit imate 
business. A d d i t i o n a l l y ,  the a t t o r n e y  g e n e r a l  is a u t h o r i z e d  
to c o n d u c t  i n v e s t i g a t i o n s  into r a c k e t e e r i n g  a c t i v i t y  a n d  is 
g i v e n  the a u t h o r i t y  to o b t a i n  e v i d e n c e  n e c e s s a r y  to s u c c e s s­
fully c o m p l e t e  that i n v e s tiga tion.



In Summary: In 1970, C o n g r e s s  p a s s e d  the O r g a n i z e d  Crime
C o n t r o l  Act. The federal law, and this b i l l  after  w h i c h  it 
is modelled, is b a s e d  on the p r e m i s e  that a p a t t e r n  of 
s o p h i s t i c a t e d  and at times c o n s p i r a t o r i a l  crime e n g a g e d  in by 
a s ingle person, or an o r g a n i z e d  g r o u p  of persons, p o s e s  a 
m u c h  g r e a t e r  danger to s o c i e t y  t h a n  i n d i v i d u a l  u n r e l a t e d  
c r i m i n a l  acts.

C o n c e r n e d  that r e p e a t e d  and somet i m e s  h i g h l y  s o p h i s t i c a t e d  
c r i m e  was b e i n g  used to f i nance the i n f i l t r a t i o n  and t a k eov er 
o f  legiti mate businesses, and tha t cr ime h a d  e f f e c t i v e l y  
b e c o m e  a bus iness, C o n g r e s s  e n a c t e d  n e w  statutes to help 
r e s p o n d  to these serious problems. T h e  federal l egislation, 
however, o n l y  applies to c o n d u c t  w h i c h  a f f e c t s  i n t e r s t a t e  
commerce. This p r o p o s e d  l e g i s l a t i o n  c o vers s i t u a t i o n s  w h e r e  
at least one crime is c o m m i t t e d  in A l a s k a  and is also 
a p p l i c a b l e  to solely in-state enterprises.

S e c t i o n  1.

D e c l a r a t i o n  of Purpose: This s e ction m a k e s  it c l e a r  tha t the
o v e r a l l  p u r p o s e  of the b i l l  is to p r o v i d e  s p e c i f i c  s t a t u t o r y  
p r o v i s i o n s  to combat the a c q ui sition, e s t a b l i s h m e n t  or 
o p e r a t i o n  of b u s i n e s s e s  t h r o u g h  a p a t t e r n  of c r i m i n a l  a c t i v i­
ty.

S e c t i o n  2.

A r t i c l e  1. P r o h i b i t e d  Acts:

S e c t i o n  11.59.010. T h r e e  types o f  p r o h i b i t e d  c o n d u c t  
f o r m  the basis for b o t h  the c r i m i n a l  p e n a l t i e s  a n d  civil 
re m e d i e s  that are a u t h o r i z e d  in this legislation. T h e y  are: 
(1) t aking o v e r  an e n t e r p r i s e  t h r o u g h  r acketeering; (2) 
r u n n i n g  an e n t e r p r i s e  t h r o u g h  racketeering ; and (3) u s i n g  
in c o m e  from r a c k e t e r r i n g  to take o v e r  o r  run an enterprise.

S e c t i o n  11.59.030. a d d r e s s e s  s e v e r a l  is sues p e r t a i n i n g  
to the type of e v i d e n c e  that c a n  b e  u s e d  to e s t a b l i s h  the 
e l e m e n t  of racketeering.

A r t i c l e  2. Illegal C o n t r o l  of a n  E n t e r p r i s e  in the F i r s t  and 
Se c o n d  Degree.

Se c t i o n  11.59.040. and 11.59.050. d e f i n e  the only two 
c r i m e s  c r e a t e d  b y  this legislation. The first d e g r e e  crime 
is an u n c l a s s i f i e d  felony p u n i s h a b l e  b y  p r e s u m p t i v e  s e n t e n c­
in g  and a m a x i m u m  sentence of 30 years. A d d i t i o n a l l y ,  the 
d e f e n d a n t  will be subject to a m a x i m u m  $75,000 fine if the 
d e f e n d a n t  is a n a t u r a l  person, or a h i g h e r  fine if an o r g a­
niz a t i o n  is charged. The s econd d e g r e e  crime is a class A  
felony p u n i s h a b l e  by up to 20 y e a r s  imprisonment, as w e l l  as 
s u b s t a n t i a l  fines.



In o rder to c o n v i c t  a p e r s o n  on the first d egree crime, 
it is n e c e s s a r y  to e s t a b l i s h  t h a t  one of the c r imes used to 
p r o v e  r a c k e t e e r i n g  is i d e n t i c a l  or s u b s t a n t i a l l y  s i mi lar to 
a n  u n c l a s s i f i e d  or c l a s s  A  f elo ny u n d e r  A l a s k a  law.

S e c t i o n  11.59.060. d e a l s  w i t h  t e c h n i c a l  issues that m a y  
a r i s e  in c h a r g i n g  a d e f e n d a n t  u n d e r  this legislation.

A r t i c l e  3. C i v i l  Remedies:

S e c t i o n  11.59.070. p r e c l u d e s  a d e f e n d a n t  w h o  has been 
c o n v i c t e d  o f  i l legal c o n t r o l  o f  an e n t e r p r i s e  from denyi ng 
the e s s e n t i a l  e l e m e n t s  of the c r i m e  in s u b s e q u e n t  litigation. 
S i n c e  the d e f e n d a n t ' s  v i o l a t i o n  has a l r e a d y  b e e n  e s t a b l i s h e d  
b e y o n d  a r e a s o n a b l e  d o u b t  in the e a r l i e r  c r i m i n a l  p r o s e­
cution, there is no r e a s o n  to r e q u i r e  a p r i v a t e  p l a i n t i f f  in 
a civil p r o c e e d i n g  b r o u g h t  a g a i n s t  the same d e f e n d a n t  to 
r e l i t i g a t e  the b a s i s  of the c r i m i n a l  conviction.

S e c t i o n  11.59.080. c r e a t e s  a civil a c t i o n  for triple 
d a m a g e s  a v a i l a b l e  to a n y  p e rson , i n c l u d i n g  the state, who is 
i n j u r e d  as a r e s u l t  of a v i o l a t i o n  o f  AS 11.59.010.

S e c t i o n  11.59.090. p r o v i d e s  that p r o p e r t y  u s e d  and 
a s s e t s  a c q u i r e d  in v i o l a t i o n  of p r o p o s e d  A s  11.59.010 is 
s u b j e c t  to forfeiture.

S e c t i o n  11.59.100. p r o v i d e s  a m e c h a n i s m  to insure that 
e q u i t a b l e  r e l i e f  can b e  o b t a i n e d  to m i n i m i z e  the h a r m  caused 
b y  r a c k e t e e r i n g  as w e l l  as to p r e s e r v e  the assets o f  the 
d e f e n d a n t  for future r e c o v e r y  in b o t h  civil and c r i m i n a l  
p r o ceeding s.

S e c t i o n  11.59.110. p r o v i d e s  the state w i t h  the neces s a r y  
m e c h a n i s m  to i nsure t h a t  i n v e s t i g a t i o n s  c a n  be c o m p l e t e d  
s u c cessful ly. The p r o v i s i o n s  are l a rgely self explanatory, 
a n d  c o n s i d e r i n g  that n o  a p p e l l a t e  cases h a v e  a r i s e n  u n der the 
s i m i l a r  f e deral s t atute in the f o u r t e e n  years since e n a c t­
ment, the p r o v i s i o n s  of this s e c t i o n  w i l l  a p p a r e n t l y  p r e sent 
no p r o b l e m s  in admini s t r a t i o n .

A r t i c l e  4. G e n e r a l  Provisions.

S e c t i o n  11.59.900. o f f e r s  a d e f i n i t i o n  of "racketeering". In 
o r d e r  to e s t a b l i s h  rac ket e e r i n g ,  it m u s t  b e  shown that the 
d e f e n d a n t  e n g a g e d  in a p a t t e r n  of ill egal activity. Un like 
f e d e r a l  law, this l e g i s l a t i o n  s p e c i f i c a l l y  defines the ter m 
"pattern" in s u b s e c t i o n  (c). T h e  d e f i n i t i o n  is b a s e d  on a 
d e f i n i t i o n  of "pattern" a p p e a r i n g  in s e v e r a l  state statutes 
a n d  c o u r t  cases.

S e c t i o n  3:

A r t i c l e  7. Forfeitur e.



This sect ion of the b i l l  has t w o  r e l a t e d  p u r p ose s. First, it 
sp e c i f i e s  the p r o c e d u r e s  a p p l i c a b l e  to the f o r f e i t u r e  of 
p r o p e r t y  a u t h o r i z e d  in p r o p o s e d  AS 11.59.090. Secondly, it 
e f f e c t i v e l y  c o n s o l i d a t e s  m a n y  state f o r f e i t u r e  p r o c e d u r e s  in 
a single n e w  a r t i c l e  a d d e d  to T i t l e  9 (Civil P r o c e d u r e ) . The 
c o n s o l i d a t i o n  of state f o r f e i t u r e  p r o c e d u r e s  a c c o m p l i s h e d  by 
this l e g i s l a t i o n  w i l l  m i n i m i z e  the p o s s i b i l i t y  o f  u n i n t e n d e d  
i n c o n s i s t e n c i e s  in coverage.

S e c t i o n s  4, 5, a n d  6 ;

T h e s e  s e c tio ns m a k e  s e v e r a l  c o n f o r m i n g  a m e n d m e n t s  to insure 
that g a m b l i n g  p a r a p h e r n a l i a  a n d  records, c o n t r o l l e d  s u b­
stances  are s u b j e c t  to th e f o r f e i t u r e  p r o c e d u r e s  s p e c i f i e d  in 
s e c t i o n  3 of the bill.

S e c t i o n  7

T h i s  section i n sure s that all u n c l a s s i f i e d  felonies, i n c l u d i n g  
I l l egal C o n t r o l  of an E n t e r p r i s e  in the F i r s t  D e g r e e  are 
s u b j e c t  to the fines a u t h o r i z e d  for a d e f e n d a n t  w h o  is n o t  an 
o r g a n i z a t i o n  in this section.

Se c t i o n  8

A d d s  "illegal c o n t r o l  of an e n t e r p r i s e "  to the lists of 
p r e s u m p t i v e  terms and is n e c e s s a r y  to a u t h o r i z e  i m p r i s o n m e n t  
for a v i o l a t i o n  o f  AS 11.59.040.

S e c t i o n  9, 10, a n d  11

This s e c t i o n  r e p e a l s  several s tatu t e s  p e r t a i n i n g  to p r o c e­
dures in S e c t i o n  3appl:lcable in drug  f o r f e i t u r e  cases w h i c h  
are u n n e c e s s a r y  w i t h  the e n a c t m e n t  of the bill, o f  the n e w  
ar t i c l e  in A S  09. N o t e  that e x i s t i n g  AS 1 7 . 3 0 . 1 2 6 .which 
p e r t a i n s  to the s u m m a r y  f o r f e i t u r e  of c e r t a i n  c o n t r o l l e d  
substances, in n o t  repealed.

S e c t i o n  12

T h i s  s e c t i o n  s p e c i f i e s  a J a n u a r y  1, 1987, e f f e c t i v e  date.



COMMENTARY AND SECTIONAL ANALYSIS TO THE 1985 ACT

R E L A T I N G  T O  I L L E G A L L Y  C O N T R O L L E D  E N T E R P R I S E S  

I n t r o d u c t i o n

In 1970, C o n g r e s s  p a s s e d  the R a c k e t e e r  I n f l u e n c e d  and C o r­

r u p t  O r g a n i z a t i o n s  t i t l e  o f  the O r g a n i z e d  C r i m e  C o n t r o l  

A c t  of 1970. T h e  l e g i s l a t i o n  w a s  d e s i g n e d  to p r o v i d e  a d e­

qu a t e  c r i m i n a l  p e n a l t i e s  a n d  c i v i l  r e m e d i e s  to comba t 

l a r g e - s c a l e  a n d  s o m e t i m e s  h i g h l y  s o p h i s t i c a t e d  c r i m i n a l  

a c t i v i t y .  T h e  f e d e r a l  law w a s  b a s e d  on the p r e m i s e  that a 

p a t t e r n  of c r i m e  t h a t  w a s  e n g a g e d  in b y  a s i n g l e ^ p e r s o n ,  

or an o r g a n i z e d  g r o u p  of p e r sons, p o s e d  a m u c h  g r e a t e r  

d a n g e r  to s o c i e t y  t h a n  i n d i v i d u a l  u n r e l a t e d  c r i m i n a l  acts. 

C o n c e r n e d  that r e p e a t e d  i n s t a n c e s  of c r i m i n a l  a c t i v i t y

w e r e  b e i n g  u s e d  to f i n a n c e  the i n f i l t r a t i o n  a n d  tak eover'* *
o f  l e g i t i m a t e  b u s i n e s s e s ,  a n d  that c r i m e  i t s e l f  h a d  e f f e c­

ti v e l y  b e c o m e  a b u s i n e s s ,  C o n g r e s s  e n a c t e d  n e w  statutes to 

h e l p  r e s p o n d  to t h e s e  two s e r i o u s  problems.

T h e  f e d e r a l  l e g i s l a t i o n  o n l y  a p p l i e s  to c o n d u c t  w h i c h  a f­

fect s  i n t e r s t a t e  commerce. T h a t  s h o w i n g  m i g h t  be p o s s i b l e  

in  m a n y  cases. N e v e r t h e l e s s ,  i n d i v i d u a l  states h a v e  r e c­

o g n i z e d  t h a t  the r e s o u r c e s  a v a i l a b l e  to the f e d e r a l  g o v­

e r n m e n t  a r e  g e n e r a l l y  i n a d e q u a t e  to r e s p o n d  to c r i m i n a l  

a c t i v i t y  that p r i m a r i l y  a f f e c t s  state interests. A d d i­

tionally, the p r o s e c u t i o n  of c r i m i n a l  c o n d u c t  that occurs



t

w i t h i n  a sta te a n d  does n o t  d i r e c t l y  a f f e c t  f e d e r a l  i n t e r­

ests has t r a d i t i o n a l l y  b e e n  v i e w e d  p r i m a r i l y  as a state, 

r a t h e r  t h a n  a f e d e r a l  r e s p o n s i b i l i t y .

D u r i n g  the p a s t  14 years, at least 19 states  h a v e  a d o p t e d  

l e g i s l a t i o n  w h i c h  has a u t h o r i z e d  a s t a t e  r e s p o n s e  to some 

o f  the c o n c e r n s  a d d r e s s e d  b y  C o n g r e s s  i n  1970. (A list of 

those states  is i n c l u d e d  as A p p e n d i x  "A".) S i g n i f i c a n t l y ,  

s tate s s u c h  as O r e g o n  a n d  Ariz ona, w h i c h  like A l a s k a  h a d  

o n l y  r e c e n t l y  r e v i s e d  their c r i m i n a l  codes, c o n c l u d e d  that 

e x i s t i n g  laws w e r e  i n a d e q u a t e  to r e s p o n d  to the p r o b l e m s

a d d r e s s e d  b y  the f e d e r a l  legis l a t i o n .  W h i l e  each, of the
/ ! ««

19 s t ates has r e l i e d  on the f e d e r a l  l e g i s l a t i o n  as a m o d­

el, n o n e  h a s  s i m p l y  e n a c t e d  the f e d e r a l  law v e r b a t i m .  

Instead, e a c h  has s e l e c t e d  the b e s t  f e a tures of the f e d e r­

al l e g i s l a t i o n .  ' '

A  s i m i l a r  a p p r o a c h  w a s  f o l l o w e d  b y  the A l a s k a  l e g i s l a t u r e  

in 1978 w h e n  it r e v i s e d  the c r i m i n a l  code. W h i l e  i n d i­

v i d u a l  s e c t i o n s  w e r e  b a s e d  o n  p r o v i s i o n s  a p p e a r i n g  in the 

M o d e l  P e n a l  Code, the c r i m i n a l  code r e v i s i o n  w a s  t a i l o r e d  

to r e s p o n d  to p a r t i c u l a r  A l a s k a n  p r o b l e m s  a n d  concer ns. A  

s i m i l a r  a p p r o a c h  has also b e e n  f o l l o w e d  in this l e g i s l a­

tion. W h i l e  this b i l l  d i ffers f r o m  f e d e r a l  l a w  in a n u m­

be r  of i m p o r t a n t  respect s, the b a s i c  goal r e m a i n s  the 

same: to a s s i s t  p u b l i c  o f f i c i a l s  a n d  i n d i v i d u a l  c i t i z e n s

in t h e i r  e f f o r t  to c o m b a t  the c r i m i n a l  i n f i l t r a t i o n  of
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l e g i t i m a t e  b u s i n e s s e s  a n d  to p r o v i d e  a p p r o p r i a t e  p e n a l t i e s  

a g a i n s t  t h o s e  w h o  e n g a g e  in the b u s i n e s s  of crime.

S e c t i o n  1. D e c l a r a t i o n  of L e g i s l a t i v e  P u r p o s e

This s e c t i o n  s tates the p u r p o s e  o f  this b i l l  a n d  r e q u i r e s  

that its p r o v i s i o n s  b e  i n t e r p r e t e d  l i b e r a l l y  b y  the c ourts 

to e f f e c t u a t e  t h a t  r e m e d i a l  purpose. T h e  p u r p o s e  o f  the 

b i l l  has a l r e a d y  b e e n  a d d r e s s e d  in the i n t r o d u c t i o n  to 

this c o m m e n t a r y .  T h e  d i r e c t i o n  that the A c t  b e  l i b e r a l l y  

c o n s t r u e d  b y  the c o u r t s  e x t e n d s  to b o t h  the c i v i l  a n d  

c r i m i n a l  p r o v i s i o n s  i n c l u d e d  in this bill. See U.S. v. 

F o r s y t h e , 560 F . 2 d  1127, 1135 (3rd Cir. 1975).

S e c t i o n  2. I l l e g a l l y  C o n t r o l l e d  E n t e r p r i s e s

• " I

A R T I C L E  1. P R O H I B I T E D  A C T I V I T I E S  

Sec. 11.59.010. U N L A W F U L  A C T S

Th i s  s e c t i o n  d e f i n e s  the t h r e e  p r o h i b i t e d  acts that f o r m  

the b a s i s  for b o t h  the c r i m i n a l  p e n a l t i e s  and c i v i l  r e m e­

dies that are a u t h o r i z e d  in this bill. The s e c t i o n  is 

b a s e d  s u b s t a n t i a l l y  on 18 U.S.C. sec. 1962, and it is 

e x p e c t e d  that the n u m e r o u s  f e d e r a l  d e c i s i o n s  i n t e r p r e t i n g  

the scope of that  s t a t u t e  w i l l  b e  o f  a s s i s t a n c e  to A l a s k a  

c o u r t s  in i n t e r p r e t i n g  a n y  a m b i g u i t i e s  in the A l a s k a
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s t a t u t o r y  language. As a g e n e r a l  m a t t e r ,  if a s p e c i f i c  

d e c i s i o n  u n d e r  the f e d e r a l  l e g i s l a t i o n  is i n t e n d e d  to be 

b i n d i n g  on the A l a s k a  c o u r t s  i n  i n t e r p r e t i n g  this Act, it 

is e x p r e s s l y  c i t e d  in this commen t a r y .

E a c h  cf the thr ee i n s t a n c e s  o f  p r o h i b i t e d  c o n d u c t  r e q u i r e  

that "racketeering*' b e  involved. T h e  t e r m  ''racketeering" 

is d e f i n e d  in AS 11.59.020, a n d  is d i s c u s s e d  in the c o m­

m e n t a r y  a c c o m p a n y i n g  that section. It s h o u l d  be h o t e d  

that at l e a s t  two i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  w i l l  be 

r e q u i r e d  to e s t a b l i s h  r a c k e t e e r i n g .  A d d i t i o n a l l y ,  the 

in s t a n c e s  of i l l e g a l  a c t i v i t y  m u s t  be p a r t  of a p a t t e r n  of 

i l l e g a l  activity, a n d  n o t  s i m p l y  two i s o l a t e d  u n r e l a t e d  

crimes.

I# I
E a c h  of the t h r e e  u n l a w f u l  acts also r e q u i r e s  that a n  e n - ' 

t e r p r i s e "  b e  invol ved. T h e  t e r m  e n t e r p r i s e  is d e f i n e d  in 

A S  11.59.900(1), as i n c l u d i n g  a n y  "i ndiv i d u a l ,  p a r t n e r­

ship, c o r p o r a t i o n ,  a s s o c i a t i o n ,  or o t h e r  legal entity, a n d  

any u n i o n  or g r o u p  of p e r s o n s  a s s o c i a t e d  in fact a l t h o u g h  

n o t  a l egal e n t i t y . "  As n o t e d  b y  the U n i t e d  S tates  S u­

pr e m e  C o u r t  " [ t ] h e r e  is n o  r e s t r i c t i o n  u p o n  the a s s o c i a­

tions e m b r a c e d  b y  the d e f i n i t i o n :  an e n t e r p r i s e  includes

a n y  u n i o n  or g r o u p  o f  i n d i v i d u a l s  a s s o c i a t e d  in fact." 

U n i t e d  S tate s v. T u r k e t t e , 452 U.S. 576, 580 (1981). T h e  

scope of this d e f i n i t i o n  is d i s c u s s e d  f u r t h e r  in the c o m­

m e n t a r y  a c c o m p a n y i n g  A S  1 1 . 59. 900(1).



T h e  three u n l a w f u l  acts d e s c r i b e d  in this s e c t i o n  p r o h i b i t

(1) a c q u i r i n g  or m a i n t a i n i n g  a n  i n t e r e s t  xn or c o n t r o l  of 

an e n t e r p r i s e  t h r o u g h  r a c k e t e e r i n g  (primarily, the u s e  of 

a p a t t e r n  of c r i m i n a l  a c t i v i t y  to a c q u i r e  an i n t e r e s t  in a 

l e g i t i m a t e  b u s i n e s s ) ;  (2) c o n d u c t i n g  the a f f a i r s  of a n  

e n t e r p r i s e  t h r o u g h  r a c k e t e e r i n g  (the u s e  of a p a t t e r n  of 

c r i m i n a l  a c t i v i t y  to c o n d u c t  some c-r a l l  of the a f f a i r s  of 

l e g i t i m a t e  or c o m p l e t e l y  i l l e g i t i m a t e  busin ess); a n d  (3) 

the u s e  of the p r o c e e d s  of r a c k e t e e r i n g  to a c q u i r e  o r  

m a i n t a i n  a n  i n t e r e s t  in a n  e n t e r p r i s e  or to c o n d u c t  the 

a f fai rs of a n  e n t e r p r i s e  (the u s e  of the i l l - g o t t e n  gains 

f r o m  a p a t t e r n  o f  c r i m i n a l  a c t i v i t y  in w h a t  would; o t h e r­

wi s e  b e  a l e g a l  a t t e m p t  to a c q u i r e  an i n t erest in o r  r u n  

an enterp rise) . T h e  three p r o h i b i t e d  acts can b e  c o m m i t­

ted b y  any person. T h e  t e r m  " p e r s o n” is d e f i n e d  in

A S  1 1 . 8 1 . 9 0 0 ( b ) . N o t e  that this s e c t i o n  m e r e l y  describ es'• *
the type of c o n d u c t  that c a n  r e s u l t  in c r i m i n a l  or c i v i l  

l i a b i l i t y  u n d e r  this l e g i s l a t i o n .  It does n o t  s p e c i f y  the 

p e n a l t i e s  f o r  that conduct, w h i c h  a p p e a r  in o t h e r  s e c t i o n s  

of this bill. S e e , e . g . , AS 11.59.040.

A S  11.59.010(1) c o v e r s  the c o n d u c t  of a c q u i r i n g  or m a i n­

ta i n i n g  an i n t e r e s t  in or c o n t r o l  o ver an e n t e r p r i s e  

t h r o u g h  r a c k e t e e r i n g .  This p r o h i b i t i o n  is a i m e d  p r i m a r i l y  

at the u s e  of i l l e g a l  a c t i v i t y  to take o v e r  a l e g i t i m a t e  

business, a l t h o u g h  it is b r o a d  e n o u g h  to c o v e r  an a t t e m p t
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b y  one i l l e g i t i m a t e  e n t e r p r i s e  to take o v e r  a n o t h e r  i l­

le g i t i m a t e  enterpris e.

T h e  c o n d u c t  p r o h i b i t e d  b y  p a r a g r a p h  (1) covers any a t t e m p t  

to take o v e r  an e n t e r p r i s e  b y  the type of i l l e g a l  a c t i v i t y  

d e f i n e d  as r a c k e t e e r i n g  in AS 11.59.020. F o r  example, a 

d e f e n d a n t  m a y  v i o l a t e  this p a r a g r a p h  b y  a s s a u l t i n g  the 

o w n e r  of a b u s i n e s s  a n d  s e t t i n g  fir e to p r o p e r t y  b e l o n g i n g  

to the o w n e r  w i t h  the i n t e n t  of " p e r s u a d i n g "  the o w n e r  to 

s e l l  the b u s i n e s s  to the d e f e n d a n t  or to take the d e f e n­

dan t  as a part ner. A l t e r n a t i v e l y ,  s e veral p e r s o n s  m a y  

v i o l a t e  this p a r a g r a p h  if t o g e t h e r  they e n gage in the p r o­

h i b i t e d  conduct. F o r  example, a s s u m e  that two d e f e n d a n t s  

j o i n  in a n  e f f o r t  to a c q u i r e  an i n t e r e s t  in a l e g i t i m a t e  

b u s i n e s s  t h r o u g h  r a c k e t e e r i n g .  One d e f e n d a n t  b r i b e s  a

• '  J

m u n i c i p a l  i n s p e c t o r  to d e n y  a n e e d e d  p e r m i t  to the b u s i - ’ 

ne s s  w h i l e  the o t h e r  c o m m i t s  a f e l o n y  a s s a u l t  on the o w n e r  

w i t h  the i n t e n t  of p e r s u a d i n g  the o w n e r  to sell an i n t e r­

est in t h e  b u s i n e s s .  T o g e t h e r ,  b o t h  d e f e n d a n t s  h a v e  s a t­

is f i e d  the d e f i n i t i o n  of r a c k e t e e r i n g  in AS 11.59.020 if 

the i l l e g a l  a c t i v i t y  o f  e a c h  d e f e n d a n t  is c h a r g e a b l e  to 

the o t h e r  u n d e r  the g e n e r a l  p r i n c i p l e s  of c r i m i n a l  l i a b i l­

it y  s p e c i f i e d  in A S  11.16, a n d  b o t h  h a v e  t h e r e f o r e  e n g a g e d  

i n  c o n d u c t  p r o h i b i t e d  b y  p a r a g r a p h  (1).

A s  is the case w i t h  e a c h  o f  the t h ree p r o h i b i t e d  acts d e­

s c r i b e d  b y  A S  11.59.010, t here is no r e q u i r e m e n t  that the
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co n d u c t  of the d e f e n d a n t s  be p a r t  of " o r g a n i z e d  c r i m e "  or 

that the d e f e n d a n t  is a m e m b e r  of " o r g a n i z e d  c r i m e . "  See 

B e n n e t t  v. B e r g , 685 F . 2 d  1053, 1063-64 (8th Cir. 1982) 

cert, d e n i e d , 104 S.Ct. 527 (1983), a n d  cases c i t e d  t h e r e­

in. It is a p p a r e n t ,  h o w e v e r ,  tha t some of the c o n d u c t  

p r o h i b i t e d  b y  this l e g i s l a t i o n  w i l l  i n d e e d  fall w i t h i n  a 

c o m m o n l y  a c c e p t e d  d e f i n i t i o n  o f  " o r g a n i z e d  c r i m e . "  S e e , 

e . g . . U n i t e d  S t a t e s  v. B r o o k l i e r , 685 F . 2 d  1208, 1213 (9th 

Cir. 1982). N e v e r t h e l e s s ,  it is the i n t e n t  of this l e g i s­

lat i o n  tha t no " o r g a n i z e d  c r i m e "  c o n n e c t i o n  n e e d  be s h o w n  

in a n y  c r i m i n a l  p r o s e c u t i o n  or c i v i l  p r o c e e d i n g  a u t h o r i z e d  

b y  this chapter. ;

AS 11.59.010(2) is a i m e d  at the p e r s o n  w h o  p a r t i c i p a t e s  in 

or c o n d u c t s  the a f f a i r s  o f  a n  e n t e r p r i s e  t h r o u g h

• ' I
r a c k e t e e r i n g .  T h e r e  is n o  r e q u i r e m e n t  in the d e f i n i t i o n  

o f  e n t e r p r i s e  that the e n t e r p r i s e  c o n s t i t u t e  a leg al e n t i­

ty. C o n s e q u e n t l y ,  this p a r a g r a p h  w o u l d  a p p l y  to a n  e n t e r­

p r i s e  t h a t  h a s  b e e n  e s t a b l i s h e d  s o l e l y  to f u r t h e r  i l l e g a l  

pu r p o s e s .  U n i t e d  S t a t e s  v. T u r k e t t e , 452 U.S. 576 (1980). 

See also c o m m e n t a r y  a c c o m p a n y i n g  A S  11.59.900(1).

P a r a g r a p h  (2) r e q u i r e s  t h a t  the a f f a i r s  of the e n t e r p r i s e  

b e  c o n d u c t e d  " t h r o u g h "  r a c k e t e e r i n g .  T h e r e  is n o  r e q u i r e­

m e n t  that the r a c k e t e e r i n g  b e n e f i t  the e n t e r p r i s e  or r e­

sul t  in p r o f i t s  for the e n t e r p r i s e .  It is s u f f i c i e n t  that 

the d e f e n d a n t  e n g a g e d  in the r a c k e t e e r i n g  a c t i v i t y  as p a r t



of Che e n t e r p r i s e  or that the i l l e g a l  a c t i v i t y  is r e l a t e d  

to the a c t i v i t i e s  of the e nterprise.  See U n i t e d  States v. 

W e b s t e r ,  669 F . 2 d  185 (4th Cir. 1982), c e r t . d e n i e d , 456 

U.S. 935 (1982); U n i t e d  S t a t e s  v. W e l c h , 656 F . 2 d  1039, 

1960-62 (5th Cir. 1981), cert, d e n i e d , 456 U.S. 915 

(1982); U n i t e d  States v. S c o t t o , 641 F . 2 d  47 (2d Cir.

1980). T h e r e  is no r e q u i r e m e n t  that the i l l e g a l  a c t i v i t y  

that is u s e d  to e s t a b l i s h  r a c k e t e e r i n g  b e  p a r t  of the 

d a y - t o - d a y  b u s i n e s s  o p e r a t i o n  of the enterp r i s e .  E n g l  v. 

B e r g , 511 F.Supp. 1 146, 1 156 (E.D. Pa. 1981) (quot ing

U n i t e d  S t a t e s  v. D e F a l m a , 461 F.Supp. 778 (S.D.N.Y.

1978)). It is enough, for example, that the e n t e r p r i s e  

w a s  u s e d  as a f r o n t  for i l l e g a l  activity. S e e  U n i t e d  

S t ate s v. S w i d e r s k i , 593 F . 2 d  1246 (D.C. Cir. 1978), c e r t . 

denied, 441 U.S. 993 (1979).

O n e  e x a m p l e  o f  the type of c o n d u c t  c o v e r e d  b y  p a r a g r a p h

(2) is s u m m a r i z e d  in a r e c e n t  o p i n i o n  b y  the U n i t e d  S t a t e s  

S u p r e m e  Court:

Briefl y, the e v i d e n c e  s h o w e d  that a g r o u p  of 
i n d i v i d u a l s  a s s o c i a t e d  for the p u r p o s e s  of c o m­
m i t t i n g  a r s o n  w i t h  the i n tent  to d e f r a u d  i n s u r­
anc e  companies . This a s s o c i a t i o n  in fact e n t e r­
prise, c o m p o s e d  of a n  i n s u r a n c e  adjuster, h o m e­
owner, p r o m o t e r s ,  i nvesto rs, and arsonists, o p­
er a t e d  to d e s t r o y  p r o p e r t i e s  in T a m p a  a n d  M ia mi, 
F l o r i d a  b e t w e e n  J u l y  1973 a n d  A p r i l  1976. T h e  
p a n e l  s u m m a r i z e d  the r i n g ' s  oper a t i o n s  as f o l­
lows: 'At fi rst the a r s o n i s t s  o n l y  b u r n e d
b u i l d i n g s  a l r e a d y  o w n e d  b y  those a s s o c i a t e d  w i t h  
the ring. F o l l o w i n g  a b u r n ing, the b u i l d i n g  
o w n e r  f i l e d  an i n f l a t e d  p r o o f  of loss s t a t e m e n t
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a n d  c o l l e c t e d  the i n s u r a n c e  p r o c e e d s  f r o m  w h i c h  
his c o - c o n s p i r a t c r s  w e r e  paid. La ter, r i n g  m e m­
bers b o u g h t  b u i l d i n g s  s u i t a b l e  for b u r n i n g ,  
s e c u r e d  i n s u r a n c e  in e x c e s s  of v a l u e  and, a f t e r  
a burning, m a d e  c l a i m s  for the loss and d i v i d e d  
the p r o c e e d s '  ( f o o t n o t e  omitted).

R u s s a l l o  v. U n i t e d  S t a t e s , 104 S.Ct. 296, 298 (1983)

( q u o t i n g  U n i t e d  S t a t e s  v. M a r t i n o , 681 F . 2 d  952, 953 (5th

Cir. 1982) (en b a n c ) ) .  O t h e r  e x a m p l e s  of c o n d u c t  that is

i n t e n d e d  to b e  c o v e r e d  b y  p a r a g r a p h  (2) are p r o v i d e d  in

U n i t e d  S t a t e s  v. S u t t o n , 642 F . 2 d  1001 (6th Cir. 1980),

cert, d e n i e d , 453 U.S. 912 (1981); U n i t e d  S tates v.

W h i t e h e a d , 618 F . 2 d  523 (4th Cir. 1980); U n i t e d  S t a t e s  v.

S w i d e r s k i , 593 F . 2 d  1246 (D.C. Cir. 1978), cert, d e n i e d ,

441 U.S. 993 (1979). !

A S  11.59 . 0 1 0 ( 3 )  p r i m a r i l y  p r o h i b i t s  the u s e  o f  p r o p e r t y  

d e r i v e d  f r o m  r a c k e t e e r i n g , (or the p r o c e e d s  of that p r o p e r­

ty, to obtain- a n  i n t e r e s t  in an e n t e r p r i s e .  See U n i t e d  

S t a t e s  v. M c H a r y , 620 F . 2 d  621 (7th Cir. 1980). The t e r m  

" p r o p e r t y "  ( d e f i n e d  in AS 11.59. 900(2)) has b e e n  u s e d  

r a t h e r  t h a n  the u n d e f i n e d  t e r m  " i n c o m e "  w h i c h  a p p e a r s  in 

the f e d e r a l  statute.

A t  f i r s t  g l a n c e  the p r o h i b i t i o n  d e s c r i b e d  in p a r a g r a p h  (3) 

a p p e a r s  s i m i l a r  to t h a t  c o n t a i n e d  in p a r a g r a p h  (1). H o w­

ever, u n l i k e  p a r a g r a p h  (1), w h i c h  r e q u i r e s  that o t h e r w i s e  

i l l e g a l  m e a n s  be u s e d  to a c q u i r e  an i n t e r e s t  in a n  e n t e r­

prise, this p a r a g r a p h  m a k e s  u n l a w f u l  s p e c i f i e d  c o n d u c t



r e l a t i n g  to an e n t e r p r i s e  w h e n  the p r o p e r t y  u s e d  to f i­

na n c e  t h a t  c o n d u c t  has b e e n  d e r i v e d  f r o m  r a c k e t e e r i n g .  

U n l i k e  f e deral law, t h e r e  is n o  e x c e p t i o n  for i n v e s t m e n t s  

that take the f o r m  o f  s e c u r i t i e s  p u r c h a s e d  in the open 

m a r k e t  a m o u n t i n g  to less t h a n  one p e r c e n t  of t h e  total 

s e c u r i t i e s  a v a i l a b l e  in th e enterp rise. O n l y  f o u r  of the 

s t a t e  statutes that a r e  b a s e d  o n  the f e d e r a l  p r o v i s i o n  

c o n t a i n  a s i m i l a r  p r o v i s i o n ,  and there seems to- b e  little 

j u s t i f i c a t i o n  for e x e m p t i n g  this p a r t i c u l a r  class of i n­

v e s t m e n t  f r o m  the c o v e r a g e  of this legislation.

C o n s i d e r e d  in c o n j u n c t i o n  w i t h  AS 1,1 .59.100, the p r o h i b i­

tio n  in p a r a g r a p h  (3) w i l l  b e  of s i g n i f i c a n t  i m p o r t a n c e  in 

civil p r o c e e d i n g s  w h e r e  a l e g i t i m a t e  e n t e r p r i s e  a t t e m p t s  

to r e q u i r e  that the d e f e n d a n t  d i v e s t  h i m s e l f  of a n y  i n t e r­

est in the e n t e r p r i s e  that w a s  o b t a i n e d  t h r o u g h  the u s e  of ’ 

p r o p e r t y  d e r i v e d  f r o m  r a c k e t e e r i n g .  This p r o h i b i t i o n  m a y  

also be o f  a s s i s t a n c e  in cases w h e r e  the state seeks f o r­

fei t u r e  of the d e f e n d a n t ' s  i l l e g a l l y  o b t a i n e d  p r o f i t s  f r o m  

r a c k e t e e r i n g  sin ce it e f f e c t i v e l y  p r e v e n t s  the r a c k e t e e r  

f r o m  " s h e l t e r i n g "  thos e g a i n s  b y  i n v e s t i n g  in a l e g a l  e n­

terprise. See AS 1 1 .59.090. N o t e  that there is no r e­

q u i r e m e n t  that the i n v e s t m e n t  in the e n t e r p r i s e  b e  o t h e r­

w i s e  illegal. Rather, the i n v e s t m e n t  b e comes i l l e g a l  

since it w as m a d e  p o s s i b l e  b y  u s i n g  the f ruits of 

r a c k e t e e r i n g .



P a r a g r a p h  (3) also p r o h i b i t s  u s i n g  the ’’pro c e e d s "  of p r o p­

ert y  d e r i v e d  f r o m  r a c k e t e e r i n g .  This l a n g u a g e  is i n t e n d e d  

to p e r m i t  t r a c i n g  of a s s e t s  d e r i v e d  f r o m  r a c k e t e e r i n g  in 

o r d e r  to p r o v e  t h a t  s u c h  a ss ets were, in effect, u s e d  to 

take o v e r  a l e g i t i m a t e  b u s i n e s s .  Thus i l l e g a l  p r o f i t s  do 

n o t  l ater b e c o m e  l e g a l  m e r e l y  b e c a u s e  t h e y  h a v e  b e e n  l a u n­

dered, or augmente d, b y  a n  i n t e r v e n i n g  legal i n ves tment.

A n o t h e r  p o i n t  s h o u l d  b e  n o t e d  r e g a r d i n g  the a p p l i c a b i l i t y  

o f  p a r a g r a p h  (3) to cases w h e r e  the d e f e n d a n t  c l a i m s  that 

it is i m p o s s i b l e  to e s t a b l i s h  that the p a r t i c u l a r  i n v e s t­

m e n t  in the e n t e r p r i s e  w a s  d e r i v e d  f r o m  r a c k e t e e r i n g .  The 

" s u f f i c i e n t  n e x u s "  test a d o p t e d  b y  the co urt in U n i t e d  

S t ate s v. M c N a r y , 620 F . 2 d  621 (7th Cir. 1980), is i n t e n d­

ed to a p p l y  to s u c h  cases. In McN arv, the c o u r t  e m­

p h a s i z e d  that the f e d e r a l  p r o h i b i t i o n  s i m i l a r  to paragraph '• t
(3) is v i o l a t e d  if the gains f r o m  r a c k e t e e r i n g  " a l l o w e d  or 

f a c i l i t a t e d "  a s u b s e q u e n t  i n v e s t m e n t  e v e n  t h o u g h  the m o n e y  

d e r i v e d  f r o m  r a c k e t e e r i n g  w a s  n o t  d i r e c t l y  invested. I d . 

at 628-29.

A l s o  n o t e  that t h e r e  is n o  r e q u i r e m e n t  that the d e f e n d a n t  

h i m s e l f  p a r t i c i p a t e  in the r a c k e t e e r i n g  u n d e r  p a r a g r a p h

(3) —  it is e n o u g h  th at the c i r c u m s t a n c e  exists that the 

p r o p e r t y  w a s  d e r i v e d  f r o m  r a c k e t e e r i n g .  T h e r e  m a y  be 

cases u n d e r  p a r a g r a p h  (3) w h e r e  the d e f e n d a n t  c l a i m s  that 

he or she h a d  no k n o w l e d g e  that the p r o p e r t y  w a s  d e r i v e d
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f r o m  r a c k e t e e r i n g .  In such cases, it is i n t e n d e d  that the 

b u r d e n  of p r o o f  be p l a c e d  on the s t a t e  to e s t a b l i s h  that 

the d e f e n d a n t  a c t e d  at least r e c k l e s s l y  as to the c i r c u m­

sta n c e  that the p r o p e r t y  w a s  d e r i v e d  f r o m  r a c k e t e e r i n g .

S e c . 1 1 .59. 0 2 0 . D E F I N I T I O N  O F  " R A C K E T E E R I N G "

In d e f i n i n g  the p r o h i b i t e d  acts that can f o r m  the b a s i s  of 

a c r i m i n a l  p r o s e c u t i o n  or c i v i l  a c t i o n  a u t h o r i z e d  b y  this 

chapter, e a c h  of the t h r e e  p a r a g r a p h s  in AS 11.59.010 uses

t h e - t e r m  " r a c k e t e e r i n g . "  A S  1 1 .59.020 defines t h a t  term.

* »
: ! 8 «

In o r d e r  to e s t a b l i s h  r a c k e t e e r i n g ,  it m u s t  be s h o w n  that 

the d e f e n d a n t  e n g a g e d  in "a p a t t e r n  of i l legal a c t i v i t y  

that i n v o l v e s  two or m o r e  i n s t a n c e s  of i l l e g a l  a c t i v i t y . "
«' J

P r o o f  o f  two i n s t a n c e s  of i l l e g a l  a c t i v i t y  that are held' 

to m e e t  the p a t t e r n  r e q u i r e m e n t  a r e  s u f f i c i e n t  to c o n s t i­

tute r a c k e t e e r i n g .  T h e r e  is n o  r e q u i r e m e n t  that the two 

or m o r e  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  i n v o l v e  d i f f e r e n t  

crimes. See U n i t e d  S t a t e s  v. D a v i s , 576 F . 2 d  1065 (3d

Cir. 1978), cert, d e n i e d , 439 U.S. 836 (1978).

U n l i k e  f e d e r a l  law, this l e g i s l a t i o n  s p e c i f i c a l l y  defines 

the t e r m  " p a t t e r n "  in AS 1 1 .59.020(c). T h e  d e f i n i t i o n  is 

b a s e d  on a d e f i n i t i o n  of " p a t t e r n "  a p p e a r i n g  in s e veral  

s t a t e  statutes. T h a t  d e f i n i t i o n  in t u r n  was d e r i v e d  f r o m  

U n i t e d  S t a t e s  v. S t o f s k y . 409 F.Supp. 609, 613-14
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(S.D.N.Y. 1973), aff'd, 527 F . 2 d  237 (2nd Cir. 1975),

cert, d e n i e d , 429 U.S. 819 (1976), w h e r e  the c o u r t  h e l d  

that the " p a t t e r n "  r e q u i r e m e n t  c o u l d  not be s a t i s f i e d  b y  

m e r e  a c c i d e n t a l  cr u n r e l a t e d  acts. .

The fact t h a t  t here w a s  b u t  one o b j e c t i v e  u n d e r l y i n g  s e p a­

ra t e  acts of r a c k e t e e r i n g  does n o t  p l a c e  the c o n d u c t  o u t­

side the d e f i n i t i o n .  U n i t e d  States v. S t a r n e s , 644 F . 2 d  

673, 678 (7th Cir. 1981), cert, d e n i e d , &54 U.S. 826

(1981). T h e  i s s u e  is r a t h e r  w h e t h e r  the i l l e g a l  acts,

u n d e r t a k e n  to f u r t h e r  a s i n g l e  o b j e c t i v e  or m u l t i p l e  o b­

jec t i v e s ,  c o n s t i t u t e  a p a t t e r n  of i l l e g a l  a c t i v i t y

To e s t a b l i s h  a p a t t e r n  o f  i l l e g a l  activity, it m u s t  be 

s h o w n  that two or m o r e  i n s t a n c e s  of i l l e g a l  a c t i v i t y  w e r e
* # I

involved. T h e  acts that are s u f f i c i e n t  to c o n s t i t u t e  il- ’

legal a c t i v i t y  f o r  p u r p o s e s  of the d e f i n i t i o n  are d e­

sc r i b e d  in s u b s e c t i o n  (b).

O n e  c o m m o n  c h a r a c t e r i s t i c  of each c r i m e  l i s t e d  in AS 1 1.— 

5 9 . 0 2 0 ( b ) ( 1 )  -- (6) is that  t h e y  are all c l a s s i f i e d  as

felonies. In this r e g a r d  this l e g i s l a t i o n  d i f f e r s  f r o m  

f e d e r a l  l a w  w h i c h  a l lows  p r o s e c u t i o n  b a s e d  on u n d e r l y i n g  

c r ime s tha t a re m i s d e m e a n o r s .  In v i e w  of the s u b s t a n t i a l  

p e n a l t i e s  t h a t  w i l l  a r i s e  f r o m  a v i o l a t i o n  of this l e g i s­

lation, it seems a p p r o p r i a t e  to r e q u i r e  that the u n d e r­

lying i l l e g a l  a c t i v i t y  b e  serious e n o u g h  to be c l a s s i f i e d

-13-



b y  Che l e g i s l a t u r e  as a felony. T h e  f e l o n i e s  t h a t  a r e  

l i s t e d  h a v e  b e e n  c h o s e n  e i t h e r  o n  the b a s i s  that t h e y  p o s e  

a d a n g e r  to p e r s o n a l  p h y s i c a l  security, are c r i m e s  that 

m a y  b e  u s e d  in the e f f o r t  to o b t a i n  c o n t r o l  o v e r  a n  e n t e r­

prise, or a r e  crimes that m a y  b e  c o m m i t t e d  b y  an e n t e r­

pr i s e  t h a t  is in the b u s i n e s s  of crime.

A S  1 1 . 5 9 . 0 2 0 ( b ) ( 6 )  r e f e r s  to f e l o n y  c o n d u c t  that h a s  b e e n  

d e f i n e d  as " r a c k e t e e r i n g  a c t i v i t y "  u n d e r  f e d e r a l  law. It 

s h o u l d  b e  n o t e d  that this p a r a g r a p h  does n o t  h a v e  the e f­

fec t  of g r a n t i n g  the s t a t e  j u r i s d i c t i o n  o v e r  c o n d u c t  t h a t  

e x c l u s i v e l y  i n v o l v e s  f e d e r a l  i ntere sts. A S , 11.59 .-
t ! * *

030(a)(1) s p e c i f i c a l l y  r e q u i r e s  that at l e a s t  o n e  i n s t a n c e  

of i l l e g a l  a c t i v i t y  that is u s e d  to e s t a b l i s h  a p a t t e r n  of 

r a c k e t e e r i n g  m u s t  v i o l a t e  A l a s k a  law. A  person, for e x a m­

ple, is n o t  c o v e r e d  b y  this l e g i s l a t i o n  for a c q u i r i n g  an
« . * ' ■' 

i n t e r e s t  in a n  A l a s k a n  b u s i n e s s  t h r o u g h  a p a t t e r n  of i l l e­

gal a c t i v i t y  that i n v o l v e d  the o u t - o f - s t a t e  b r i b e r y  of a 

f e d e r a l  o f f i c i a l  a n d  the i n t e r s t a t e  t r a n s p o r t a t i o n  o f  

s t o l e n  p r o p e r t y  b e t w e e n  W a s h i n g t o n  and Oregon. H o w e v e r ,  

if o n e  of the i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  i n v o l v e d  c o n­

duc t  f a l l i n g  w i t h i n  A S  1 1 . 5 9 . 0 2 0 ( b ) (1) -- (5), a f e d e r a l  

c r i m e  l i s t e d  in 18 U.S.C. sec. 1961(1) w i l l  be s u f f i c i e n t  

to s u s t a i n  an a c t i o n  u n d e r  this chapter.

N o t e  f i n a l l y  that t h e r e  is no r e q u i r e m e n t  that the d e f e n­

dant w a s  p r e v i o u s l y  c o n v i c t e d  o f  the i l l e g a l  a c t i v i t y  that
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is u s e d  to e s t a b l i s h  r a c k e t e e r i n g .  See U S A C O  Coal v. 

C a r b o r n i n  E n e r g y , I n c . t 689 F . 2 d  94, 95 n. 1 (6th Cir.

1982) a n d  cas es c i t e d  therein. To the exte nt t h a t  a r e­

cent o p i n i o n  b y  the S e c o n d  C i r c u i t  C o u r t  of A p p e a l s  is 

i n c o n s i s t e n t  w i t h  this a p p r o a c h ,  it is e x p r e s s l y  r e j e c t e d  

as n o t  r e f l e c t i n g  t h e  i n t e n t  o f  this l e gislation . See 

Sedima, S.P.R.L. v. I m r e x  C o . , 53 U . S . L . W .  2062 (2d Cir. 

J u l y  15, 1984).

Sec. 11.59.030. P R O O F  O F  R A C K E T E E R I N G

W h i l e  AS 1 1 .59.020 d e f i n e s  r a c k e t e e r i n g ,  A S  1 1 .59.030 ad-
• ! **

dr e s s e s  s e v e r a l  i s s u e s  p e r t a i n i n g  to the type of e v i d e n c e  

that c a n  b e  u s e d  to e s t a b l i s h  the r e q u i r e m e n t s  o f  that 

d e f i n i t i o n .

4 : •
S u b s e c t i o n  (a) p l a c e s  t h r e e  r e s t r i c t i o n s  on the type of 

i l l e g a l  a c t i v i t y  t h a t  c a n  b e  u s e d  to s a t i s f y  AS 11.59.- 

0 2 0 ( b)(1) —  (6). A S  1 1 . 5 9 . 0 3 0 ( a ) ( 1 )  requires tha t one of 

the i n s t a n c e s  of i l l e g a l  a c t i v i t y  u s e d  to e s t a b l i s h  

r a c k e t e e r i n g  m u s t  b e  in v i o l a t i o n  of A l a s k a n  law. As d i s­

cu s s e d  i n  the c o m m e n t a r y  a c c o m p a n y i n g  AS 11.59.020, this 

l i m i t a t i o n  p r e v e n t s  the i n s t i t u t i o n  of a p r o c e e d i n g  a u­

th o r i z e d  b y  this A c t  b a s e d  on c o n d u c t  that e x c l u s i v e l y  

i n v o l v e s  f e d e r a l  i nterests.

A S  1 1 . 5 9 . 0 3 0 ( a ) ( 2 )  r e q u i r e s  that at least one i n s tance of
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i l l e g a l  a c t i v i t y  that is u s e d  to e s t a b l i s h  r a c k e t e e r i n g  

m u s t  occur, a f t e r  the e f f e c t i v e  d a t e  of this Act, thus 

e l i m i n a t i n g  any ex p o s t  f a c t o  c o n c e r n s  in c r i m i n a l  p r o s e­

cutions. See U n i t e d  States v. C a m p a n a l e , 518 F . 2 d  352 

(9th Cir. 1975), cert, d e n i e d , 423 U.S. 1050 (1976).

A S  11.5 9. 0 3 0 ( a ) ( 3 )  r e q u i r e s  t h a t  at l east one i n s t a n c e  of 

i l l e g a l  a c t i v i t y  u s e d  to e s t a b l i s h  r a c k e t e e r i n g  m u s t  o c c u r  

w i t h i n  a t h r e e - y e a r  p e r i o d  e i t h e r  b e f o r e  or a f t e r  the d e­

fe n d a n t  b e c o m e s  i n v o l v e d  w i t h  a n  e n t e r p r i s e  u n d e r  the c i r­

cum s t a n c e s  p r o h i b i t e d  b y  AS 11.59.010. This  r e s t r i c t i o n  

e f f e c t i v e l y  c r e a t e s  an automatic* b a r  to a f i n d i n g  of 

r a c k e t e e r i n g  if b o t h  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  o c c u r  

o u t s i d e  t he t h r e e - y e a r  period. W h i l e  a s i m i l a r  p r o v i s i o n  

does n o t  a p p l y  in f e d e r a l  law, the r e s t r i c t i o n  a p p e a r s

a p p r o p r i a t e  to a d d  to this l e g i s l a t i o n .
. :

A S  11.59.030(b) c l a r i f i e s  a p o i n t  that is p r o b a b l y  a l r e a d y  

i m p l i c i t  i n  the l a n g u a g e  o f  s u b s e c t i o n  (a): the same i n­

st a n c e  o f  i l l e g a l  a c t i v i t y  m a y  b e  u s e d  to s a t i s f y  e a c h  o f  

the r e q u i r e m e n t s  s p e c i f i e d  in (a)(1) -- (3). F o r  example, 

if o n e  o f  the i n s t a n c e s  of i l l e g a l  a c t i v i t y  u s e d  to o b t a i n  

c o n t r o l  o v e r  an e n t e r p r i s e  o n  D e c e m b e r  15, 1985, w a s  an

a s s a u l t  c o m m i t t e d  in A l a s k a  o n  N o v e m b e r  15, 1985, e a c h  of 

the t h r e e  p a r a g r a p h s  o f  s u b s e c t i o n  (a) w i l l  be satisfied, 

a s s u m i n g  that this l e g i s l a t i o n  t o o k  e f f e c t  on J a n u a r y  1, 

1985.
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A S  1 1 .59.030(c) p l aces a l i m i t a t i o n  o n  hot* far b a c k  a 

p r o s e c u t o r  or civil l i t i g a n t  c a n  go in u s i n g  i l l egal a c­

t i v i t y  to e s t a b l i s h  r a c k e t e e r i n g .  If m o r e  tha n five years 

h a s  e l a p s e d  b e t w e e n  the m o s t  r e c e n t  i n s t a n c e  of i l le gal 

a c t i v i t y  a n d  the i m m e d i a t e l y  p r e c e d i n g  i n c i d e n t  of i l l e g a l  

a c t i v i t y ,  the p a s t  i n s t a n c e s  of i l l e g a l  a c t i v i t y  c a n n o t  be 

c o n s i d e r e d .  F o r  example, a s s u m e  t h a t  this A c t  takes e f­

fec t  J a n u a r y  1, 1986. O n  J a n u a r y  1, 1987, the d e f e n d a n t

c o m m i t s  o n e  i n s t a n c e  of i l l e g a l  a c t i vity. If the p r i o r  

i n s t a n c e  of i l l e g a l  a c t i v i t y  u s e d  to e s t a b l i s h  

r a c k e t e e r i n g  o c c u r r e d  o n  or a f t e r  J a n u a r y  1, 1982, it and 

o t h e r  p a s t  acts m a y  be c o n s i d e r e d  in e s t a b l i s h i n g  

r a c k e t e e r i n g  u n d e r  AS 11159.030. H o w e v e r ,  if the p r i o r  

i n s t a n c e  o f  i l l e g a l  a c t i v i t y  t o o k  p l a c e  b e f o r e  J a n u a r y  1, 

1982, it m a y  n o t  b e  c o nsi dered.

N o t e  t h a t  AS 11.59.030(e) q u a l i f i e s  the f i v e - y e a r  p e r i o d  

s p e c i f i e d  in s u b s e c t i o n  (c) b y  p r o v i d i n g  that the five- 

y e a r  p e r i o d  does n o t  b e g i n  to r u n  u n t i l  the d e f e n d a n t  has 

s a t i s f i e d  all c o n d i t i o n s  of a s entence, or c o n d i t i o n s  of 

a n  a l t e r n a t i v e  to a p r o s e c u t i o n ,  for the p r i o r  i n s t a n c e  of 

i l l e g a l  activi ty. Sim ilarly, s u b s e c t i o n  (e) also q u a l­

ifie s  the t h r e e - y e a r  p e r i o d  s p e c i f i e d  in p a r a g r a p h  (a)(3).

A n  e x a m p l e  of the r e l a t i o n s h i p  b e t w e e n  s u b s e c t i o n  (e) a nd 

(c) is p r o v i d e d  b y  c o n s i d e r i n g  the c a s e  of a d e f e n d a n t  w h o  

is 1986 is c o n v i c t e d  of f e l o n y  a s s a u l t  and is s e n t e n c e d  to



two years' i m p r i s o n m e n t  f o l l o w e d  b y  a t w o - y e a r  p r o b a t i o n­

ary  period. A s s u m e  f u r t h e r  that t h e  p r o b a t i o n a r y  p e r i o d  

is s u c c e s s f u l l y  c o m p l e t e d  in 1990 a n d  that the d e f e n d a n t  

c o m m i t s  a n o t h e r  f e l o n y  a s s a u l t  in 1993. If the o t h e r  r e­

qu i r e m e n t s  n e c e s s a r y  to e s t a b l i s h  a v i o l a t i o n  of this l e g­

is l a t i o n  c a n  b e  establ i s h e d ,  it m a y  be a l l e g e d  that the 

1986 a n d  1993 a s s a u l t s  w e r e  p a r t  o f  a p a t t e r n  o f  illegal 

activity. I n  this case, s u b s e c t i o n  (e) p r o v i d e s  that the 

p r i o r  c o n v i c t i o n  m a y  be c o n s i d e r e d  u n d e r  s u b s e c t i o n  (c) 

s i n c e  the f i v e - y e a r  p e r i o d  d i d  n o t  b e g i n  u n t i l  1990, the 

y e a r  the d e f e n d a n t  c o m p l e t e d  the p r o b a t i o n a r y  p e r i o d  on 

the e a r l i e r  assault. A  p r o v i s i o n  s i m i l a r  to s u b s e c t i o n  

(e) a p p e a r s  in A S  12.55 .r 145 (a) (1) . It is i n t e n d e d  that 

the d e c i s i o n  in G r i f f i t h  v. S t a t e , 653 P. 2d 1057 (Alaska 

Ct. App. 1982), i n t e r p r e t i n g  the scope  of A S  12.55.- 

145(a)(1) also a p p l y  in i n t e r p r e t i n g  the a p p l i c a t i o n  of 

s u b s e c t i o n  (e).

AS 11.59.0 30(d) s p e c i f i e s  h o w  i l l e g a l  a c t i v i t y  that is 

u s e d  to p r o v e  r a c k e t e e r i n g  is e s t a b l i s h e d  in a p r o c e e d i n g  

b r o u g h t  u n d e r  this l e gisla tion. In a n y  p r o c e e d i n g  a c e r­

t i f i e d  j u d g m e n t  o f  c o n v i c t i o n  for the i l l e g a l  a c t i v i t y  

w i l l  a l w a y s  b e  s u f f i c i e n t  to e s t a b l i s h  that the ille gal 

a c t i v i t y  occurred. If a c o n v i c t i o n  has n o t  b e e n  obtained, 

the i l l e g a l  a c t i v i t y  m a y  be e s t a b l i s h e d  b y  p r o o f  b e y o n d  a 

r e a s o n a b l e  d o u b t  in a c r i m i n a l  p r o s e c u t i o n  and b y  a p r e­

p o n d e r a n c e  o f  the e v i d e n c e  in a l l  o t h e r  p r o c e e d i n g s .
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ARTICLE 2. CRIMES INVOLVING ILLEGALLY

C O N T R O L L E D  E N T E R P R I S E S

Secs. 1 1 . 5 9.040 and 11.59.050. I L L E G A L  C O N T R O L  OF A N  E N­

T E R P R I S E  IN T E E  F I R S T  AND S E C O N D  D E G R E E

AS  1 1 .59.040 a n d  1 1.59.050 d e f i n e  the o n l y  two crim es 

c r e a t e d  b y  this legislati on. T h e  f i r s t  d e g r e e  c r i m e  is a n  

u n c l a s s i f i e d  f e l o n y  p u n i s h a b l e  b y  p r e s u m p t i v e  s e n t e n c i n g  

a n d  a m a x i m u m  s e n t e n c e  of 30 years. A d d i t i o n a l l y , the 

d e f e n d a n t  w i l l  b e  s u b j e c t  to a m a x i m u m  $75,000  f i n e  u n d e r  

A S  1 2 . 5 5 . 0 3 5 ( b ) ( 1 )  if the d e f e n d a n t  is a n a t u r a l  person. 

If an o r g a n i z a t i o n  is c h a r g e d  u n d e r  this section, a h i g h e r  

f i n e  m a y  be i m p o s e d  u n d e r  A S  1 2 . 55 .035(c).

K e y  to b o t h  c r i m e s  is the r e q u i r e m e n t  that the d e f e n d a n t
* •

c o m m i t  a n  act p r o h i b i t e d  b y  AS 1 1 . 5 9.01 0 or a t t e m p t  or 

s o l i c i t  s u c h  an act. T h e  c o v e r a g e  o f  A S  1 1 . 5 9.010 has 

b e e n  d i s c u s s e d  in the c o m m e n t a r y  a c c o m p a n y i n g  tha t s e c­

tion. I f  t h e  state  can o n l y  p r o v e  a v i o l a t i o n  of A S  11.-

59.010, the c r i m e  w i l l  b e  I l l e g a l  C o n t r o l  of an E n t e r p r i s e  

in the S e c o n d  Degr ee, a c lass A  felony.

T h e  s e c o n d  d e g r e e  c r i m e  c a n  b e  a g g r a v a t e d  to the m o r e  s e­

rio u s  f i r s t  d e g r e e  o f f e n s e  d e p e n d i n g  o n  the s e r i o u s n e s s  of 

the i l l e g a l  a c t i v i t y  u s e d  to e s t a b l i s h  r a c k e t e e r i n g .  If 

o ne c f  the i n s t a n c e s  of i l l e g a l  a c t i v i t y  w a s  an
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u n c l a s s i f i e d  o r  class A  f e l o n y  i n  A l a s k a ,  AS 11.59.- 

0 40(a)(1) p r o v i d e s  that the first d e g r e e  c r i m e  h a s  b e e n  

e s t a b l i s h e d .  A d d i t i o n a l l y ,  the cri me w i l l  b e  f i r s t  d e g r e e  

u n d e r  AS 1 1 . 5 9 . 0 4 0 ( a ) ( 2 )  if one o f  the i n s t a n c e s  o f  i l l e­

gal  a c t i v i t y  u s e d  to e s t a b l i s h  r a c k e t e e r i n g  is a c r i m e  in 

A l a s k a  o r  in a n o t h e r  j u r i s d i c t i o n  h a v i n g  e l e m e n t s  s i m i l a r  

to a class A  o r  u n c l a s s i f i e d  felony. T h i s  p r o v i s i o n  w i l l  

c o v e r  c r i m e s  r e p e a l e d  w h e n  the r e v i s e d  c r i m i n a l  c o d e  b e­

came e f f e c t i v e  in 1980, c u r r e n t  crimes ir. A l a s k a  d e f i n e d  

o u t s i d e  t h e  c r i m i n a l  code, a n d  c r i m e s  c o m m i t t e d  i n  o t h e r  

j u r i s d i c t i o n s . F o r  example, if in 1979 the d e f e n d a n t  c o m­

m i t t e d  c o n d u c t  that w o u l d  h a v e  - c o n s t i t u t e d  M u r d e r  in thei »

F i r s t  D e g r e e  u n d e r  the A l a s k a  s t a t u t e  r e p e a l e d  i n  1980, 

the d e f e n d a n t  c a n  be c o n v i c t e d  o f  I l l e g a l  C o n t r o l  of an 

E n t e r p r i s e  in the F i r s t  D e g r e e  p r o v i d e d  that  the o t h e r  

e l e m e n t s  o f  t h a t  c r i m e  c a n  be e s t a b l i s h e d .  S i m i l a r l y ,  if
* 4 . *

the d e f e n d a n t  c o m m i t t e d  c o n d u c t  in O r e g o n  that  w o u l d  be 

the e q u i v a l e n t  of a c lass A  or u n c l a s s i f i e d  f e l o n y  in 

A.laska, the f i r s t  d e g r e e  c r i m e  m a y  a l s o  b e  e s t a b l i s h e d .

U n d e r  A S  1 1 . 5 9 . 0 4 0 ( a ) ( 2 ) ,  the e l e m e n t s  of the o f f e n s e  n e e d  

only b e  s i m i l a r  to a  c u r r e n t  u n c l a s s i f i e d  or c l a s s  A  f e l o­

ny  o f f e n s e  in A l a ska. A n  i d e n t i c a l  s t a n d a r d  is f o l l o w e d  

in c a l c u l a t i n g  p r i o r  c o n v i c t i o n s  for p u r p o s e s  of p r e s u m p­

tive s e n t e n c i n g .  A S  12.55. 1 4 5 ( a ) ( 2 ) .

N o t e  f i n a l l y  that no c u l p a b l e  m e n t a l  s tate r e q u i r e m e n t  is
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s p e c i f i e d  in e i t h e r  of the two crimes. C o n s e q u e n t l y ,  the 

c r i m i n a l  c o d e ' s  g e n e r a l  r u l e s  on c u l p a b i l i t y  w i l l  be a p­

pl i c a b l e  a n d  it w i l l  be n e c e s s a r y  to e s t a b l i s h  t h a t  c o n­

duct w a s  e n g a g e d  in k n o w i n g l y  a n d  that the d e f e n d a n t  a c t e d  

r e c k l e s s l y  as to c i r c u m s t a n c e  and r e s u l t  elements.  

A S  11.8 1.610(b).

Sec. 11.59.060. C H A R G I N G  U N D E R L Y I N G  C R I M E

T h i s  s e c t i o n  c l a r i f i e s  a n  issue that m a y  a r i s e  i n  c h a r g i n g  

a d e f e n d a n t  u n d e r  this l e g i s l a t i o n .  If the p r o s e c u t o r  

d e c i d e s  to p r o c e e d  a g a i n s t  t h e { de»fendanc f o r  b o t h  a v i o­

la t i o n  of A S  11.59.0/(0 o r  1 1 .59.050, a n d  the u n d e r l y i n g  

i l l e g a l  a c t i v i t y ,  h e  o r  she m a y  do so in the same c h a r g i n g  

i n s t r u m e n t .  I n  the e v e n t  that c o n s e c u t i v e  or c o n c u r r e n t  

s e n t e n c e s  a r e  n o t  o t h e r w i s e  p r o h i b i t e d ,  th ey may be a p p r o -
4 * * : •’

p r i a t e  in c a s e s  w h e r e  t h e  u n d e r l y i n g  c r i m i n a l  a c t i v i t y  is 

c h a r g e d  in a d d i t i o n  to a v i o l a t i o n  of A S  11.59.040 or 11.- 

59.050. S e e  U n i t e d  S t a t e s  v. B o v l a n , 620 F . 2 d  359, 36 1 

(2nd Cir. 1980) cert, denied, 449 U.S. 333 (1980).
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This section, w h i c h  is b a s e d  o n  18 U.S.C. sec. 1964, p r e­

clu d e s  a d e f e n d a n t  w h o  has b e e n  c o n v i c t e d  u n d e r  A S  11.59.- 

040 o r  1 1 . 5 9 . 0 5 0  f r o m  d e n y i n g  the e s s e n t i a l  e l e m e n t s  of 

the c r i m e  in s u b s e q u e n t  l i t i g a t i o n .  U n l i k e  the f e dera l 

s t a t u t e  w h i c h  o n l y  e s t o p s  the d e f e n d a n t  in s u b s e q u e n t  

l i t i g a t i o n  w i t h  t h e  g o v e r n m e n t ,  this s e c t i o n  e s t o p s  the 

d e f e n d a n t  in a l l  s u b s e q u e n t  l i t i g a t i o n  w i t h  a n y  party. 

S i n c e  the d e f e n d a n t ' s  v i o l a t i o n  of AS 11.59.010 has a l­

re a d y  b e e n  e s t a b l i s h e d  b e y o n d  a r e a s o n a b l e  d o u b t  in the 

e a r l i e r  c r i m i n a l  p r o s e c u t i o n ,  t h e r e  is no r e a s o n  to r e­

qu i r e  the p l a i n t i f f  in a c i v i l  p r o c e e d i n g  b r o u g h t  a g a i n s t  

the same d e f e n d a n t  to r e l i t i g a t e  the b a s i s  of the c r i m i n a l
4 4 • •

c o n v i c t i o n .  T h i s  is p a r t i c u l a r l y  the case since the b u r­

den  o f  t h e  c i v i l  l i t i g a n t  to e s t a b l i s h  a v i o l a t i o n  of 

A S  1 1 . 5 9.010  is b y  a p r e p o n d e r a n c e  o f  the evidence, w h i l e  

the g o v e r n m e n t  has a l r e a d y  e s t a b l i s h e d  a v i o l a t i o n  b e y o n d  

a r e a s o n a b l e  doubt.

Sec. 11.59.080. C I V I L  A C T I O N  F O R  T R E B L E  D A M A G E S

This s e c t i o n  c r e a t e s  a c i v i l  a c t i o n  f o r  treble  damages 

a v a i l a b l e  to any p e r s o n , i n c l u d i n g  the state, w h o  is 

i n j u r e d  in b u s i n e s s  or p r o p e r t y  as a r e s u l t  of a v i o l a t i o n

ARTICLE 3. CIVIL REMEDIES

Sec. Ti.59.Q70. EFFECT OF CONVICTION ON OTHER PROCEEDINGS
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of AS 11.59.010. T h i s  s e c t i o n  s e r v e s  two purposes. 

First, it c o m p e n s a t e s  those w h o  h a v e  b e e n  i n j u r e d  as a 

r e s u l t  of r a c k e t e e r i n g .  Second, it i m p o s e s  s e v e r e  f i n a n­

cial d i s i n c e n t i v e s  on p e r s o n s  w h o  v i o l a t e  AS 11.59.010 

that are o v e r  a n d  a b o v e  a n y  c r i m i n a l  p e n a l t y  that m a y  be 

i m p o s e d  a n d  a n y  f o r f e i t u r e  that is ordered. T h e  civil 

r e m e d i e s  a u t h o r i z e d  b y  this s e c t i o n  p r o v i d e  a n o t h e r  p o w e r­

ful d e t e r r e n t  a g a i n s t  persons, w h o  m a y  e n g a g e  in c o n duct 

p r o h i b i t e d  by AS 11.59.010. T h e  p l a i n t i f f  is o n l y  

r e q u i r e d  to e s t a b l i s h  a n  i n j u r y  "to b u s i n e s s  or p roper ty". 

" A n - a l l e g a t i o n  of c o m m e r c i a l  or c o m p e t i t i v e  i n j u r y  is n o t  

r e q u i r e d . . . . "  B e n n e t t  v. B e r g , 685 F . 2 d  1053 (8th Cir. 

1982), cert, d e n i e d , 104 S.Ct. 527 (1983).

A s s u m i n g  that a v i o l a t i o n  o f  AS 11 .59.010 can be e s t a b­

lished, there is no r e q u i r e m e n t  that the p l a i n t i f f  addi-
• . *

t i o n a l l y  s h o w  t h a t  the i n j u r y  to his b u s i n e s s  or p r o p e r t y  

w a s  c a u s e d  b y  the d e f e n d a n t ' s  r a c k e t e e r i n g ,  as o p p o s e d  to 

the i l l e g a l  a c t i v i t y  that w a s  u s e d  to e s t a b l i s h  

r a c k e t e e r i n g  u n d e r  AS 11.59.020. This n e b u l o u s  a n d  a r t i­

fic i a l  d i s t i n c t i o n  h a s  b e e n  r e c o g n i z e d  in a f e w  r e c e n t  

cases i n t e r p r e t i n g  the f e d e r a l  law, but in is s p e c i f i c a l l y  

r e j e c t e d  h e r e  as b e i n g  c o n t r a r y  to the i n te nt of this l e g­

islation. See B a n k e r s  T r u s t  Co. v. R h o a d e s . 53 U.S.L.W. 

2063 (2d. Cir. J u l y  26, 1984); M o s s  v. M o r g a n  S t a n l e y

I n c . , 553 F.Supp. 1347 (S.D. N.Y. 1983), c e r t . d e n i e d , 104 

S.Ct. 1280 (1984).
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U n l i k e  a c r i m i n a l  p r o s e c u t i o n  u n d e r  this l e g i s l a t i o n  w h e r e  

the p r o o f  r e q u i r e d  to e s t a b l i s h  a v i o l a t i o n  m u s t  be b e y o n d  

a r e a s o n a b l e  do>bt, the e l e m e n t s  of a c i v i l  a c t i o n  b r o u g h t  

u n d e r  this s e c t i o n  n e e d  o n l y  b e  e s t a b l i s h e d  b y  a p r e p o n­

dera n c e  of the evidence. See U n i t e d  S tates  v. C a n e t t o , 

502 F . 2 a  1351, 1357 (7th Cir. 1974), c e r t . d e n i e d , 420

U.S. 925 (1975); H e r m a n  & M a c L e a n  v. H u d d l e s t o n , 51

U . S . L.W. 4099 (Jan. 24, 1983). As p r e v i o u s l y  discussed,

there is no r e q u i r e m e n t  that the d e f e n d a n t  be s h o w n  to be 

a part o f  " o r g a n i z e d  c r ime."

AS 11.59.080 does n e t  r e q u i r e  that a c r i m i n a l  p r o s e c u t i o n
t I

a g a i n s t  the d e f e n d a n t  b e : i n s t i t u t e d  or s u c c e s s f u l l y  c o m­

p l e t e d  as a p r e r e q u i s i t e  for a p e r s o n  to b r i n g  a p r i v a t e  

c a u s e  of action. C o n s e q u e n t l y ,  it is the i n t e n t  of this 

l e g i s l a t i o n  to s p e c i f i c a l l y  r e j e c t  a r e c e n t  c o n t r a r y

4 *

i n t e r p r e t a t i o n  o f  the s i m i l a r  f e d e r a l  law. See Sedima, 

S.P.R.L. v. I m r e y  C o . , 53 U.S.L.W. 2063 (2d Cir. Aug. 7, 

1984). However, if a c r i m i n a l  p r o s e c u t i o n  is f i r s t  s u c­

ce s s f u l l y  b r o ug ht, AS 11.59.070 p r e v e n t s  the d e f e n d a n t  

f r o m  d e n y i n g  the e s s e n t i a l  a l l e g a t i o n s  of the c r i m e  in a 

s u b s e q u e n t  c i v i l  action.

In a d d i t i o n  to a l l o w i n g  a c i v i l  cause  of a c t i o n  for treble 

damages, this l e g i s l a t i o n  a u t h o r i z e s  a court to g r a n t  a 

w i d e  v a r i e t y  of e q u i t a b l e  r e l i e f  in c o n n e c t i o n  w i t h  an 

a c t i o n  b r o u g h t  u n d e r  this section. The p e r s o n  m a y  o b t a i n



a r e s t r a i n i n g  o r d e r  to p r e v e n t  f u t u r e  v i o l a t i o n s  of 

A S  11.59.010, as w e l l  as r e s t r i c t i o n s  o n  the c o n d u c t  of 

the enterprise, i n c l u d i n g  its d i s s o l u t i o n  or r e o r g a n i z a­

tion. See AS 11.59.100.

Sec. 11.59.090. P R O P E R T Y  S U B J E C T  TO F O R F E I T U R E

O n e  o f  t h e  p r i n c i p a l  goals of the f e d e r a l  law u p o n  w h i c h  

this l e g i s l a t i o n  is b a s e d  w a s  to r e m o v e  the p r o f i t  f r o m  

c r i m i n a l  a c t i v i t y  "by s e p a r a t i n g  the r a c k e t e e r  f r o m  the 

d i s h o n e s t  g a i n . "  R u s s e l l o  v. U n i t e d  S t a t e s , 104 S.Ct. 

2S6, 303 (1983). The m e c h a n i s m  u s e d  to a c c o m p l i s h  that 

g o a l  w a s  the a d o p t i o n  o f r an e f f e c t i v e  f o r f e i t u r e  law. A  

s i m i l a r  a p p r o a c h  is t a k e n  in this leg islation, w i t h  this 

s e c t i o n  p r o v i d i n g  that p r o p e r t y  u s e d  in v i o l a t i o n  of 

A S  1 1.59.010 is s u b j e c t  to forfeiture. The p r o c e d u r e s  

s p e c i f y i n g  h o w  the. p r o p e r t y  is f o r f e i t e d  a p p e a r  in s e c t i o n  

3 of this l e g i s l a t i o n  d i s c u s s e d  infra. T h e  t e r m  " p r o p e r­

ty" is d e f i n e d  in AS 1 1 .59.900(2) to m e a n  " a n y  t h i n g  of 

v alue , i n c l u d i n g  r e a l  or p e r s o n a l  property, claims a g a i n s t  

o r  i n t e r e s t s  i n  b u s i n e s s  or pro perty, c o n t r a c t u a l  rights, 

s e c u r i t i e s ,  income, profits, or a n y  o t h e r  b u s i n e s s  or f i­

n a n c i a l  i n t e r e s t . "  The k e y  to the d e f i n i t i o n  is tha t the 

item, claim, i n t e r e s t  or r i g h t  m u s t  b e  a thing of v alue.

A l s o  c o v e r e d  b y  this f o r f e i t u r e  p r o v i s i o n  are the p r o c e e d s  

o f  p r o p e r t y ,  i n c l u d i n g  p r o f i t s  acquired, f r o m  a v i o l a t i o n
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of A S  11.59.010. In R u s s e l l o  v. U n i t e d  S t a t e s , 104 S.Ct. 

296, 301 (1983), the S u p r e m e  C o u r t  s t r e s s e d  the i m p o r t a n c e  

of c o v e r i n g  p r o f i t s  d e r i v e d  f r o m  r a c k e t e e r i n g  u n d e r  a f o r­

fe i t u r e  statutes.

F o r f e i t u r e  o f  a n  i n t e r e s t  in an i l l e g i t i m a t e  
a s s o c i a t i o n - i n - f a c t  o r d i n a r i l y  w o u l d  be of l i t­
tle u s e  b e c a u s e  an a s s o c i a t i o n  o f  that  k i n d  
r a r e l y  h as i d e n t i f i a b l e  assets; instead, p r o­
ceeds cr p r o f i t s  u s u a l l y  a r e  d i s t r i b u t e d  i m m e d i­
ately. T h u s  c o n s t r u i n g  [the f e d e r a l  f o r f e i t u r e  
statute] to r e a c h  o n l y  i n t e r e s t s  in an e n t e r­
p r i s e  w o u l d  b l u n t  the e f f e c t i v e n e s s  of the p r o­
v i s i o n  i n  c o m b a t t i n g  i l l e g i t i m a t e  e n t erprises,  
a n d  w o u l d  m e a n  tha t " T w l h o l e  areas of o r g a n i z e d  
c r i m i n a l  a c t i v i t y  w o u l d  b e  p l a c e d  b e y o n d "  the 
r e a c h  o f  the statute. U n i t e d  States v. 
T u r k e t t e ,  452 U.S. at 589.  ; }

U n d e r  A S  1 1 . 5 9 . 0 9 0 ( 1 ) ,  p r o p e r t y  is s u b j e c t  to f o r f e i t u r e  

if it w a s  a c q u i r e d  or m a i n t a i n e d  in v i o l a t i o n  of, o r  in 

the c o u r s e  o f  v i o l a t i n g ,  A S  11 .5 9 .0 1 0 .  Thus the d e f e n­

dan t ' s  i n t e r e s t  in the e n t e r p r i s e  i t s e l f  is s u b j e c t  to
• 4 : * : •

f o r f e i t u r e  i f  it w a s  a c q u i r e d  in v i o l a t i o n  of AS 11.-

5 9 .0 1 0 .  F o r  e x a mpl e, if t h e  d e f e n d a n t  a c q u i r e d  a b u s i n e s s  

t h r o u g h  r a c k e t e e r i n g ,  that b u s i n e s s  w i l l  be f o r f e i t e d  to 

t he state. M o r e o v e r ,  p r o p e r t y  s u c h  as f i r e a r m s  a n d  a u t o­

m o b i l e s  is s u b j e c t  to f o r f e i t u r e  if a c q u i r e d  in the c o u r s e  

o f  v i o l a t i n g  A S  1 1 . 5 9 .0 1 0 .  E v e n  if s u c h  p r o p e r t y  is n e v e r  

a c t u a l l y  u s e d  as p a r t  c f  t h e  i l l e g a l  activity, it is s u b­

jec t  to f o r f e i t u r e  if it w a s  i n t e n d e d  to be u s e d  to con-
*

duct or f a c i l i t a t e  i l l e g a l  a c t i v i t y ,  or to f u r t h e r  the 

goals of the enterp r i s e .
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A S  1 1.59.090(2) s u b j e c t s  to f o r f e i t u r e  a n y  p r o p e r t y  u s e d  

or i n v e s t e d  in v i o l a t i o n  of, or in the c o u r s e  of v i o l a t­

ing, A S  11.59.010. T h i s  p a r a g r a p h  in p a r t  p e r m i t s  the 

f o r f e i t u r e  o f  p r o p e r t y  o b t a i n e d  t h r o u g h  r a c k e t e e r i n g  to 

o b t a i n  an i n t e r e s t  in a n  e n t e r p r i s e  or to r u n  an e n t e r­

prise. T h i s  p a r a g r a p h  a l s o  c o v e r s  p r o p e r t y  that m a y  n o t  

h a v e  b e e n  o r i g i n a l l y  d e r i v e d  f r o m  r a c k e t e e r i n g ,  but is 

n o n e t h e l e s s  a c t u a l l y  u s e d  in the c o u r s e  of v i o l a t i n g  

A S  11.59.010. P r o p e r t y  s u c h  as firearms, auto mo b i l e s ,  

c a s h  r e c e i p t s  o b t a i n e d  w h i l e  r u n n i n g  the ent erp r i s e ,  or 

o t h e r  b u s i n e s s  e q u i p m e n t  or s u p p l i e s  are thus s u b j e c t  to 

f o r f e i t u r e .  • j

Final l y ,  A S  11.59.090 (3) c o v e r s  property , or its proceeds, 

that is d e r i v e d  f r o m  r a c k e t e e r i n g  (i.e., f r o m  a p a t t e r n  of 

i l l e g a l  a c t i v i t y )  w i t h o u t  the r e q u i r e m e n t  that some e n ter-
4 •

p r i s e  a c t u a l l y  b e  t a k e n  over. T h u s  if the s c h e m e  is 

s t o p p e d  b e f o r e  it c a n  i n f i l t r a t e  a l e g i t i m a t e  b u s i ness , 

the i l l e g i t i m a t e  g a i n s  f r o m  the r a c k e t e e r i n g  are n o n e t h e­

less s u b j e c t  to f o r f e i t u r e ,  e v e n  t h o u g h  the d e f e n d a n t s  are 

n o t  s u b j e c t  to t he s e v e r e  c r i m i n a l  p e n a l t i e s  p r o v i d e d  u n ­

der A S  1 1 . 5 9.040  a n d  11.59.050. B e c a u s e  it is i m p o r t a n t  

to take a w a y  the p r o f i t  m o t i v e  e x i s t i n g  in r e p e a t e d  c r i m i­

n a l  a c t i vity, AS 1 1 . 5 9 . 0 9 0  h a s  b e e n  i n c l u d e d  in this bill.
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Sec. 11.59.100. I N J U N C T I V E  R E L I E F

This s e c t i o n  p r o v i d e s  a m e c h a n i s m  to i n s u r e  that e q u i t a b l e  

r e l i e f  c a n  b e  o b t a i n e d  to m i n i m i z e  the h a r m  c a u s e d  b y  

r a c k e t e e r i n g  as w e l l  as to p r e s e r v e  the assets of the d e­

fe n d a n t  for f u t u r e  r e c o v e r y  in the c o n t e x t  of c i v i l  r e c o v­

ery, a c r i m i n a l  fine, or a forfei t u r e .  The type of e q u i­

tabl e  r e l i e f  a u t h o r i z e d  b y  this s e c t i o n  d e p ends on the 

s t a g e  of the l i t i g a t i o n  in w h i c h  it is sought a n d  w h o  is 

r e q u e s t i n g  the relief. S u b s e c t i o n  (a) applies to r e l i e f  

chat- is s o u g h t  b e f o r e  an a c t i o n  u n d e r  this l e g i s l a t i o n  is 

a c t u a l l y  f i l e d  a n d  m a y  o n l y  be s o u g h t  b y  the a t t o r n e y  g e n­

eral. S u b s e c t i o n  (b) a p p l i e s  to r e l i e f  that m a y  be g r a n­

ted o n c e  an a c t i o n  is filed. This r e l i e f  m a y  be sought b y  

e i t h e r  the a t t o r n e y  g e n e r a l  or a c i v i l  plai ntiff. S u b­

se c t i o n  (c) a p p l i e s  to e q u i t a b l e  r e l i e f  that m a y  be gran-
i *

t e d  o n c e  an a c t i o n  is s u c c e s s f u l l y  concluded. T h e  r e l i e f  

m a y  be s o u g h t  in c o n n e c t i o n  w i t h  e i t h e r  a civil or c r i m i­

nal  p r o c e e d i n g  a u t h o r i z e d  b y  this legislation.

In r e f e r e n c e  to e q u i t a b l e  r e l i e f  that m a y  b e  s o u g h t  in 

c o n j u n c t i o n  w i t h  a c i v i l  p r o c e e d i n g ,  this s e c t i o n  is s u b­

je c t  tc due p r o c e s s  r e q u i r e m e n t s  g o v e r n i n g  e q u i t a b l e  r e­

lief. U n i t e d  S t a t e s  v. C a p p e e t o , 502 F . 2 d  1351, 1358 (7th 

Cir. 1974), cert, d e n i e d , 420 U.S. 925 (1975). T h e  p e r s o n  

s e e k i n g  the i n j u n c t i o n  m u s t  s h o w  some p o t e n t i a l  injury, 

b u t  n e e d  n o t  s h o w  " i r r e p a r a b l e  i n j u r y  o t h e r  than the
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i n j u r y  to the p u b l i c  w h i c h  [is] i n h e r e n t  in the c o n d u c t  

m a d e  u n l a w f u l . . . . "  C a p p e t t o , 502 F . 2 d  at 1358-59. T h e

b r e a d t h  o f  the e q u i t a b l e  r e l i e f  a u t h o r i z e d  b y  this a c t i o n  

e v i d e n c e s  the c o n c e r n  of this l e g i s l a t i o n  that the p l a i n­

t i f f’s r i g h t  to r e c o v e r y  c o u l d  b e  s e r i o u s l y  i m p a i r e d  b y  

the c o n c e a l m e n t ,  disposal, or r e m o v a l  f r o m  the j u r i s d i c­

t i o n  o f  the p r o p e r t y  at issue.

In r e f e r e n c e  to e q u i t a b l e  r e l i e f  s o u g h t  in c o n j u n c t i o n  

w i t h  a c r i m i n a l  p r o s e c u t i o n ,  no p r e s e i z u r e  h e a r i n g  is 

r e q u i r e d  if the i n j u n c t i o n  is n e c e s s a r y  to a c h i e v e  i m p o r­

tant g o v e r n m e n t a l  p u r p o s e s . P r e s e i z u r e  n o t i c e  m i g h t  d e­

fea t  the p u r p o s e s  of this section. M o r e o v e r ,  the i n j u n c­

ti o n  is i n i t i a t e d  b y  g o v e r n m e n t  o f f i c i a l s  r a t h e r  t h a n  p r i­

v a t e  partie s. U n i t e d  S t a t e s  v. S p i l o t r o , 680 F . 2 d  612,

617 (9th Cir. 1982). Due p r o c e s s  r e q u i r e m e n t s  are sat-
« ; - 1 :

i s f i e d  b y  a p r o m p t  p o s t s e i z u r e  h e a r i n g  o n c e  the i n j u n c t i o n  

has b e e n  entered. S p i l o t r o  680 F . 2 d  at 617. It is w i t h i n  

the d i s c r e t i o n  of the s u p e r i o r  c o u r t  to c o n t i n u e  the i n­

j u n c t i o n  if it is s a t i s f i e d  that the re is p r o b a b l e  cause 

tc b e l i e v e  that the d e f e n d a n t  is g u i l t y  of v i o l a t i n g  

A S  11 .59.040 or 1 1 .59.050 a n d  that the p r o p e r t y  at issue 

in t h e  i n j u n c t i o n  is s u b j e c t  to f o r f e i t u r e  u n d e r  AS 11.- 

59.090. U n i t e d  S tates  v. S p i l o t r o , 680 F . 2 d  612, 618 (9th 

Cir. 1982); U n i t e d  States v. L o n g , 654 F . 2 d  911, 915 (3rd 

Cir. 1981). "It is n e t  n e c e s s a r 3/ that the h e a r i n g  d u p l i­

cat e  the c r i m i n a l  trial." T h e  p r o s e c u t i o n  is r e q u i r e d
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only Co e s t a b l i s h  the p r o b a b i l i t y  that the d e f e n d a n t  w i l l  

b e  c o n v i c t e d  a n d  p r o p e r t i e s  w i l l  b e  s u b j e c t  to forfeiture. 

S p i l o t r o , 680 F . 2 d  at 618. T h e  l i k e l i h o o d  of c o n v i c t i o n  

m a y  be e s t a b l i s h e d  b y  s u c h  e v i d e n c e  as t e s t i m o n y  o f  law 

e n f o r c e m e n t  o f f i c i a l s  c o n c e r n i n g  the s o urces o f  d e f e n d­

ant's i n c o m e  a n d  the l e g a l i t y  of th at income. See Lone;, 

654 F . 2d at 915.

S e c . 11.59.110. C I V I L  I N V E S T I G A T I V E  D E M A N D

T h i s  section, w h i c h  is b a s e d  o n  18 U.S.C. sec. 1968 p r o­

vid e s  the s t a t e  w i t h  the n e c e s s a r y  m e c h a n i s m  to.; i nsure 

that i n v e s t i g a t i o n s  into s u s p e c t e d  c r i m i n a l  or c i v i l  v i o­

lations of this l e g i s l a t i o n  c a n  be c o m p l e t e d  succ e s s f u l l y .  

The p r o v i s i o n s  a r e  l a r g e l y  s e l f  e x p l a n a t o r y ,  and c o n s i d e r­

ing chat no a p p e l l a t e  cases h a v e  a r i s e n  u n d e r  the s i m i l a r
4 *

f e d e r a l  s t a t u e  in the 14 y e a r s  s i n c e  enactment, the p r o­

vi s i o n s  of this s e c t i o n  w i l l  a p p a r e n t l y  p r e s e n t  no p r o b­

lems in a d m i n i s t r a t i o n .

Sec. 11.59.120. A T T E M P T  O R  S O L I C I T A T I O N  TO V I O L A T E  

AS 11.59.010

This s e c t i o n  is i n c l u d e d  s o l e l y  for d r a f t i n g  c o n v e n i e n c e  

to i n s u r e  that the q u o t e d  p h r a s e  does not have to be r e­

p e a t e d  in the n u m e r o u s  r e f e r e n c e s  in AS 11.59.070 --

11.59. 120 chat d e p e n d  o n  e s t a b l i s h i n g  a v i o l a t i o n  o f



AS 11.59.010.

A R T I C L E  4. G E N E R A L  P R O V I S I O N S  

Sec. 11.59.900. D E F I N I T I O N S

T h i s  s e c t i o n  d e f i n e s  two k e y  terms that are u s e d  t h r o u g h­

out this chapter, " e n t e r p r i s e "  a n d  " p r o p e r t y . "

(1) E n t e r p r i s e ; To c o m m i t  a n y  of the t hree p r o h i b­

i t e d  acts d e s c r i b e d  in A S  11.59.010 an " e n t e r p r i s e "  m u s t  

be invo lved. T h i s  s e c t i o n  d e f i n e s  that term. T h e t;defini- 

t i o n  is n o t  l i m i t e d  to t h o s e  e x a m p l e s  s p e c i f i c a l l y  listed, 

but is m e r e l y  i l l u s t r a t i v e .  See U n i t e d  S t ates v. H u b e r , 

603 F . 2 d  387, 394 (2d Cir. 1979), cert, d e n i e d , 444 U.S.

1035 (1980). " T h e r e  is n o  r e s t r i c t i o n  u p o n  the a s s o cia-
* •

t ions e m b r a c e d  b y  the def in i t i o n ;  an e n t e r p r i s e  i n c l udes 

a n y  virion or g r o u p  of i n d i v i d u a l s  a s s o c i a t e d  in fact". 

U n i t e d  S t a t e s  v. T u r k e t t e , 452 U.S. 576, 580 (1980).

T h e  d e f i n i t i o n  s p e c i f i c a l l y  i n c l u d e s  legal as w e l l  as i l­

legal en tities. S e e  U n i t e d  S t a t e s  v. T u r k e t t e , 452 U.S. 

576 (1980); se e also U n i t e d  S t ates v. G r i f f i n , 660 F . 2 d  

996 (4th Cir. 1981), cert, d e n i e d  102 S.Ct. 1029 (1982). 

T h e r e  is no r e q u i r e m e n t  that the m e m b e r s h i p  of the e n t e r­

pr i s e  r e m a i n  s t a t i c  t h r o u g h o u t  its e xis tence. See U n i t e d  

S t a t e s  v. Clemones,  577 F . 2 d  124/, 1253, m o d i f i e d ,  582
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F . 2d 1373 (5th Cir. 1978), cert, d e n i e d , 445 U.S. 927 

(1980). Further, the d e f i n i t i o n  of e n t e r p r i s e  is b r o a d  

e n o u g h  to i n c l u d e  a s i n g l e - p e r s o n  e n terprise. See U n i t e d  

S t a t e s  v. H a r t l e y , 678 F . 2 d  961 , 989 ( 1 1th Cir. 1982), 

cert, d e n i e d , 103 S.Ct. 834 (1983); U n i t e d  States v.

B e n n y , 559 F.Supp. 264, 266-71 (N.D. Cal. 1983).

T h e  f e d e r a l  d e f i n i t i o n  o f  e n t e r p r i s e  has b e e n  i n t e r p r e t e d  

o n  n u m e r o u s  o c c a s i o n s  to a p p l y  to c o m m e r c i a l  entities, 

b e n e v o l e n t  o r g a n i z a t i o n s , a n d  g o v e r n m e n t a l  e n t i t i e s . This 

l e g i s l a t i o n  i n t e n d s  to a d o p t  the f e d e r a l  a p p r o a c h  of 

b r o a d l y  i n t e r p r e t i n g  the d e f i n i t i o n  o f  e nter prise- as i l­

l u s t r a t e d  b y  s u c h  cases as U n i t e d  S t ates v. W e i s m a n , 624 

F. 2d 1118, 1120 (2d Cir.) cert, d e n i e d , 449 U.S. 871

(1980); U n i t e d  S t a t e s  v. P r o v e n z a n o , 688 F . 2 d  194, 199-200 

(3rd Cir.), c e r t . d e n i e d , 459 U.S. 1071 ( 1982); U n i t e d 1

St a t e s  v. T h o m p s o n , 685 F . 2 d  993, 994-95 (6th Cir.), cert, 

d e n i e d , 459 U.S. 1072 (1982); U n i t e d  States v. L o n g , 651 

F . 2 d  239, 241 (4th Cir.), cert, d e n i e d , 454 U.S. 896

(1981); U n i t e d  S t a t e s  v. S t r a t t o n , 649 F . 2 d  1066, 1074-75 

(5th Cir. 1980) a n d  ca ses c i t e d  a p p r o v i n g l y  therein; U n i t­

e d  S t a t e s  v. G r z y w a c z , 603 F . 2 d  682, 6 85 -87 (7th Cir.

1979), cert, d e n i e d , 446 U.S. 935 (1980); U n i t e d  S t a t e s  v. 

D o z i e r , 672 F . 2 d  531 , 543 a n d  n. 8 (5th Cir.) c e r t .

d e n i e d , 459 U.S. 943 (1982); U n i t e d  S t a tes v. B a g a r i c , 706 

F . 2 d  42 (2d Cir.), cert, denied, 104 S.Ct. 283 (1983).



E s t a b l i s h i n g  a p a t t e r n  o f  r a c k e t e e r i n g  is not a u t o m a t i­

cal l y  s u f f i c i e n t  b y  i t s e l f  to e s t a b l i s h  the e x i s t e n c e  of 

a n  enterp r i s e .  " W h i l e  the p r o o f  u s e d  to e s t a b l i s h  th ose 

s e p a r a t e  e l e m e n t s  m a y  in a p a r t i c u l a r  case coalesce, p r o o f  

o f  o n e  does n o t  n e c e s s a r i l y  e s t a b l i s h  the other. T h e  'en­

terprise' is n o t  the ' p a t t e r n  of r a c k e t e e r i n g  activi ty'; 

it is a n  e n t i t y  s e p a r a t e  a n d  a p a r t  f r o m  the p a t t e r n  of 

a c t i v i t y  i n  w h i c h  it e n g a g e s . "  U n i t e d  St ates v. T u r k e t t e , 

452 U.S. a t  583-85. S e e  g e n e r a l l y  U n i t e d  States v. 

M a z z e i , 700 F . 2 d  85, 8 7 - 9 0  (2d Cir.), cert, d e n i e d , 103

S.Ct. 2124 (1983); U n i t e d  S t a t e s  v. C a g n i n a , 697 F . 2 d  915, 

921 (11th Cir.), cert, d e n i e d , 104 S.Ct. 175 (1983),.

(2) P r o p e r t y : T h i s  d e f i n i t i o n  w i l l  be of p r i m a r y

i m p o r t a n c e  in a p p l y i n g  the f o r f e i t u r e  p r o v i s i o n s  in sec. 3

• * I
of the bill. T h o s e  f o r f e i t u r e  p r o v i s i o n s  a p p l y  to p r o p e r­

ty a n d  p r o c e e d s  o f  p r o p e r t y  a c q u i r e d ,  m a i n t a i n e d ,  used, 

invested, or d e r i v e d  f r o m  v i o l a t i o n  of A S  11.59.010. C o n­

si s t e n t  w i t h  the r e c e n t  d e c i s i o n  of the S u p r e m e  C o u r t  in 

R u s s e l l o  v. U n i t e d  S t a t e s , 104 S.Ct. 296, the d e f i n i t i o n  

o f  p r o p e r t y  s p e c i f i c a l l y  i n c l u d e s  profits.

S e c t i o n  3. F o r f e i t u r e s

This s e c t i o n  of the b i l l  h as two r e l a t e d  purpose s. First, 

it s p e c i f i e s  the p r o c e d u r e s  a p p l i c a b l e  to the f o r f e i t u r e  

o f  p r o p e r t y  a u t h o r i z e d  b y  this l e g i s l a t i o n  in
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A S  11.59.090. Secondly,  it e f f e c t i v e l y  c o n s o l i d a t e s  m a n y  

s t a t e  f o r f e i t u r e  p r o c e d u r e s  in a s i n g l e  n e w  a r t i c l e  a d d e d  

to A S  9. T h i s  c o n s o l i d a t i o n  of state f o r f e i t u r e  p r o c e­

dur e s  w i l l  m i n i m i z e  the p o s s i b i l i t i e s  of u n i n t e n d e d  i n c o n­

si s t e n c i e s  in c o v e r a g e  a n d  r e d u c e  the v o l u m e  of laws that 

a re r e q u i r e d  w h e n e v e r  f o r f e i t u r e  is auth o r i z e d .  A d d i t i o n­

ally, s i n c e  m a n y  i n s t a n c e s  o f  r a c k e t e e r i n g  m a y  i n v o l v e  

c o n d u c t  that v i o l a t e s  c r i m e s  d e f i n e d  o u t s i d e  this l e g i s­

lation, it is a p p r o p r i a t e  to i n c l u d e  the g e n e r a l  p r o c e­

dur e s  p e r t a i n i n g  to f o r f e i t u r e  in this legislation.

A R T I C L E  7. F O R F E I T U R E  ,, .

Sec. 09.50. 400. P R O C E D U R E S  A P P L I C A B L E  IN F O R F E I T U R E  P R O­

CE E D I N G S
» ' 1

T h i s  s e c t i o n  a c c o m p l i s h e s  the c o n s o l i d a t i o n  of f o r f e i t u r e  

p r o c e d u r e s  r e f e r r e d  to above. F o r  f o r f e i t u r e  p r o c e d u r e s  

to b e  initiated,  f o r f e i t u r e  m u s t  b e  a u t h o r i z e d  b y  state 

law. AS 11.59 .090 s p e c i f i c a l l y  a u t h o r i z e s  the f o r f e i t u r e  

o f  p r o p e r t y  u s e d  in v i o l a t i o n  of A S  11.59.010, w h i l e  o t h e r  

s t a t e  s t a t u t e s  a l s o  a u t h o r i z e  f o r f e i t u r e  in s p e c i f i e d  c i r­

cum s t a n c e s .  See e . g . , AS 1 1 .66.270 a n d  AS 17.30.110 as 

a m e n d e d  in secs. 5 a n d  9 of this bill.

If f o r f e i t u r e  is a u t h o r i z e d  b y  s tate law, the s e c t i o n s  in 

this a r t i c l e  w i l l  g o v e r n  the p r o c e d u r e s  a p p l i c a b l e  to the
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f o r f e i t u r e  pr ocedure. T h e r e  is, however , one i m p o r t a n t  

e x c e p t i o n  to the g e n e r a l  r u l e  that all f o r f e i t u r e  p r o c e e d­

ings are g o v e r n e d  b y  AS 09.50. In cases w h e r e  the l e g i s­

lat u r e  w i s h e s  to m a k e  p r o p e r t y  s u b j e c t  to f o r f e i t u r e  p r o­

ced u r e s  that are d i f f e r e n t  f r o m  t h o s e  i n c l u d e d  in this 

article, it can s p e c i f i c a l l y  do so. H owever, if d i f f e r e n t  

f o r f e i t u r e  p r o c e d u r e s  a r e  n o t  " o t h e r w i s e  s p e c i f i c a l l y  p r o­

v i d e d  in the sta te l a w  a u t h o r i z i n g  f o r f e i t u r e , "  the p r o p­

ert y  is s u b j e c t  to f o r f e i t u r e  u n d e r  the p r o c e d u r e  s p e c­

if i e d  in this article.

Sec. 09.50.410. S E I Z U R E  A N D  C U S T O D Y  OF P R O P E R T Y  .
 ■ -  1 ■■■■ — — ■■■■■ ■  ............. - ■■■ — -  » —■     — f«

P r o p e r t y  s u b j e c t  to f o r f e i t u r e  m a y  be s e i z e d  w i t h  o r  w i t h­

out a c o u r t  o r d e r  u n d e r  the p r o v i s i o n s  of AS 09.50. 4 1 0 ( a ) .

r* i
W h e n  p r o p e r t y  is s e i z e d  w i t h o u t  a c o u r t  o r d e r  u n d e r  para-' 

g r a p h  (a)(3), it m a y  n o t  b e  h e l d  for m o r e  than 48 h o u r s  

u n l e s s  a n  e x t e n s i o n  is o b t a i n e d  f r o m  the court.

O n c e  p r o p e r t y  has b e e n  seized, the c o m m i s s i o n e r  o f  p u b l i c  

s a f e t y  or a l o c a l  l a w  e n f o r c e m e n t  a g e n c y  is r e s p o n s i b l e  

for a s s u m i n g  c u s t o d y  of the p r o p e r t y  u n d e r  AS 0 9 .50. - 

410(b). O n l y  the court w i t h  j u r i s d i c t i o n  o v e r  the p r o p e r­

ty c a n  r e q u i r e  a s u b s e q u e n t  m o v e m e n t  of the property.

A S  0 9 . 5 0 . 4 1 0 ( c )  p r o v i d e s  that the p r o p e r t y  m u s t  be i n v e n­

to r i e d  w i t h i n  10 days a f t e r  it is seized, and that the
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v a l u e  of any items, o t h e r  than c o n t r o l l e d  substances, must  

be e stim ated. T h e  r e s u l t s  o f  this e s t i m a t e  w i l l  be of 

i m p o r t a n c e  in d e t e r m i n i n g  the r e q u i r e d  n o t i c e s  that m u s t  

b e  sent u n d e r  AS 09.50.4 20.

Sec. 09.50.420. N O T I C E  O F  S E I Z U R E  A N D  F O R F E I T U R E  ACTION; 

A N S W E R S

O n c e  p r o p e r t y  has b e e n  s e i s e d  u n d e r  AS 09.50.420, the c o m­

m i s s i o n e r  o f  p u b l i c  s a f e t y  is r e q u i r e d  to c o m p l y  w i t h  the 

n o t i c e  p r e v i s i o n  o u t l i n e d  in this section.

t
. • »

AS 09.5 0. 4 2 0 ( a )  p e r t a i n s  to the n o t i c e  r e q u i r e d  a f t e r  s e i­

zure  of the p r o p e r t y  but b e f o r e  the s tate i n s t i t u t e s  f o r­

m a l  f o r f e i t u r e  p r o c e e d i n g s .  N o t i c e  m u s t  be sent to a n y

• ' I
p e r s o n  w h o  has an i n t e r e s t  in the p r o p e r t y  as d e s c r i b e d  in 

this subsection. H o w ev er, if a f o r f e i t u r e  p r o c e e d i n g  has 

b e e n  i n s t i t u t e d  w i t h i n  30 days a f t e r  s e i z u r e  of the p r o p­

erty, the n o t i c e  r e q u i r e d  b y  s u b s e c t i o n  (a) n e e d  n o t  be 

given. Th is is b e c a u s e  the n o t i c e  r e q u i r e d  in A S  0 9 . 5 0 . -  

420(b) w i l l  p r o v i d e  s u f f i c i e n t  n o t i c e  to p e r s o n s  w i t h  i n­

ter e s t s  in the propert y.

A S  0 9 . 5 0 . 4 2 0 ( b )  d e s c r i b e s  a s e p a r a t e  a n d  a d d i t i o n a l  n o t i c e  

that m u s t  b e  sent w i t h i n  30 days a f t e r  the state a c t u a l l y  

i n s t i t u t e s  the f o r f e i t u r e  p r o c e e d i n g .  S ince a d e f e n d a n t  

in a c r i m i n a l  case has a l r e a d y  r e c e i v e d  n o t i c e  of the



p r o c e e d i n g  u n d e r  AS 0 5 . 5 0 . 4 3 0 ( a ) ,  no a d d i t i o n a l  n o t i c e  

n e e d  be sent to the defendant.

A S  0 9 . 5 0 . 4 2 0 ( c )  p r o v i d e s  a m e c h a n i s m  w h e r e b y  p a r t i e s  w i t h  

an i n t e r e s t  in t h e  p r o p e r t y  s o u g h t  to b e  f o r f e i t e d  can 

f i l e  a n  a n s w e r  in o r d e r  to a r g u e  a g a i n s t  f o r f e i t u r e  or for 

a  r e m i s s i o n  o f  the p r o p e r t y .  S i n c e  c o n t r o l l e d  s u b s t a n c e s  

a n d  i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s  are s u m m a r i l y  f o r­

f e i t e d  to the s t a t e  u n d e r  AS 17.30.126, AS 09.50.420(d) 

p r o v i d e s  t h a t  the n o t i c e  req\?.irements s p e c i f i e d  in this 

s e c t i o n  do n o t  apply to the f o r f e i t u r e  of c o n t r o l l e d  s u b­

stances. i j

Sec. 09.50. 4 3 0 .  P R O C E E D I N G S  R E S U L T I N G  IN FORFEITURE; 3UR- 

D E H  O F  P R O O F

» * I

T h i s  s e c t i o n  lists the u n d e r l y i n g  p r o c e e d i n g s  in w h i c h  

f o r f e i t u r e  m a y  b e  initiated, a n d  s p e c i f i e s  the b u r d e n  of 

p r o o f  r e q u i r e m e n t  i n  all f o r f e i t u r e  p r o ceedings.

U n d e r  AS 0 9 . 5 0 . 4 3 0 ( a ) ,  a f o r f e i t u r e  p r o c e e d i n g  m a y  be i n i­

t i a t e d  in one of three p r o c e e d i n g s . In the event that the 

s t a t e  has i n s t i t u t e d  a c r i m i n a l  p r o s e c u t i o n  or civil 

a c t i o n  r e l a t i n g  to the c o n d u c t  m a k i n g  the p r o p e r t y  s u b j ect 

to f o r f e i t u r e ,  the f iling of a m o t i o n  to f o r f e i t  in that 

p r o c e e d i n g  w i l l  i n i tiat e the f o r f e i t u r e  action. F o r  e x a m­

ple, if the d e f e n d a n t  is c h a r g e d  u n d e r  AS 11.59.040 or
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11.59.050 for c o n d u c t  i n v o l v i n g  the t a k e o v e r  of an e n t e r­

pr i s e  t h r o u g h  r a c k e t e e r i n g ,  the s t a t e  m a y  also file a m o ­

tion  s e e k i n g  f o r f e i t u r e  of the e n t e r p r i s e  and all p r o f i t s  

o b t a i n e d  b y  the d e f e n d a n t  as a r e s u l t  of the i l l e g a l  c o n­

duct. See AS 1 1.59.090. S i m i l a r l y ,  if the state has 

f i l e d  a c i v i l  a c t i o n  for a n  i n j u n c t i o n  or for t r e b l e  d a m­

ages, it m a y  a l s o  i n c l u d e  a m o t i o n  to f o r f e i t  property.

A l t e r n a t i v e l y ,  the state m a y  i n s t i t u t e  a f o r f e i t u r e  p r o­

ce e d i n g  s i m p l y  b y  f i l i n g  a c o m p l a i n t  s e e k i n g  f o r f e i t u r e  in 

an i n  r e m  p r o c e e d i n g  i n v o l v i n g  t h e  p r o p e r t y  s u b j e c t  to 

fo r f e i t u r e .  In this instance,; t h e r e  is no r e q u i r e m e n t  

that any a d d i t i o n a l  c i v i l : or c r i m i n a l  a c t i o n  be i n s t i t u t e d  

that r e l a t e s  to the p r o p e r t y  w h i c h  is the s u b j e c t  of the 

f o r f e i t u r e .
• ' I t

A S  1 1 .50.430( b) p r o v i d e s  t h a t  f o r f e i t u r e  p r o c e e d i n g s  a r e  

t r i e d  b e f o r e  a j u d g e  s i t t i n g  w i t h o u t  a jury. A t  the h e a r­

ing, the s t a t e  m u s t  e s t a b l i s h  b y  a p r e p o n d e r a n c e  of the 

e v i d e n c e  th at the p r o p e r t y  is s u b j e c t  to forfe i t u r e .  T h e  

s a m e  b u r d e n  of p r o o f  a p p l i e s  r e g a r d l e s s  of w h e t h e r  the 

f o r f e i t u r e  is s o ught b y  m o t i o n  in a c r i m i n a l  or c i v i l  p r o­

ce e d i n g  r e l a t i n g  to the p r o p e r t y  or in an in r e m  p r o c e e d­

ing.

Sec.. 09.50.440. D E F E N S E S  E X E M P T E D
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T h i s  s e c t i o n  e m p h a s i z e s  that a f o r f e i t u r e  p r o c e e d i n g  is 

d i s t i n c t  f r o m  a n y  c r i m i n a l  p r o c e e d i n g  i n v o l v i n g  the p r o p­

e r t y  s o u g h t  to be forfeited . It is t h e r e f o r e  i r r e l e v a n t  

in the f o r f e i t u r e  p r o c e e d i n g  that an e a r l i e r  c r i m i n a l  

p r o s e c u t i o n  i n v o l v i n g  the s a m e  p r o p e r t y  that the state 

s e e k s  to f o r f e i t  r e s u l t e d  in an a c q u i t t a l  or a c o n v i c t i o n  

o f  a  l e s s e r  i n c l u d e d  offense. T h i s  is b e c a u s e  the b u r d e n  

o f  p r o o f  a p p l i c a b l e  in the c i v i l  p r o c e e d i n g  is less th an 

r e q u i r e d  f o r  a c r i m i n a l  c o n v i c t i o n .  S e e  U n i t e d  States v. 

O n e  Cl) 1969 B u i c k  R i v i e r a . 493 F . 2 d  553 (5th Cir. 1974); 

O n e - L o t  E m e r a l d  C u t  S tones a n d  O n e  R i n g  v. U n i t e d  S t a t e s , 

409 U.S. 232 (1972); U n i t e d  Statesi v. K i s m e t o g l u , 476 F . 2 d  

269 (9th Cir.) cert, d i s m i s s e d , 410 U.S. 976 (1973).

I n  t h e  c i v i l  p r o c e e d i n g  t h e  s t a t e  m u s t  o n l y  p r o v e  b y  a

1' i
p r e p o n d e r a n c e  o f  the e v i d e n c e  t h a t  the p r o p e r t y  is subj e c t ’ 

to f o r f e i t u r e .  A S  0 9 . 5 0 . 4 3 0 ( b ) .  In a c r i m i n a l  p r o s e c u­

tion, the v i o l a t i o n  of the u n d e r l y i n g  c r i m e  m u s t  b e  e s t a b­

l i s h e d  b e y o n d  a r e a s o n a b l e  doubt. T h e r e f o r e ,  a j u r y  d e­

t e r m i n a t i o n  i n  a c r i m i n a l  case  that the d e f e n d a n t  is not 

g u i l t y  o f  the c h a r g e d  o f f e n s e  does n o t  m e a n  that it has 

a l s o  d e t e r m i n e d  that the state has f a i l e d  to e s t a b l i s h  the 

v i o l a t i o n  o f  s t a t e  l a w  u n d e r  the p r e p o n d e r a n c e  of the e v i­

de n c e  s t a n d a r d  a p p l i c a b l e  in c i v i l  f o r f e i t u r e  p r o c e e d i n g s .

Secs. 0 9.50 .450, 09.50.4 60. P E T I T I O N  F O R  R E L E A S E  A N D  DIS- 

P O S I T I O N  O F  S E I Z E D  P R O P E R T Y
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U n d e r  c e r t a i n  c i r c u m s t a n c e s ,  p r o p e r t y  m a y  be r e l e a s e d  or 

d i s p o s e d  o f  u n d e r  A S  0 9 . 5 0 . 4 5 0  a n d  0 9 . 5 0 . 4 6 0  b e f o r e  the 

c o u r t ' s  d e c i s i o n  o n  f o r f e i t u r e .  A S  0 9 . 5 0 . 4 5 0 ( b )  p r o v i d e s  

t h a t  p r o p e r t y  t h a t  is n o t  l i k e l y  to b e  u s e d  i n  a c o u r t  

p r o c e e d i n g  c a n  b e  r e l e a s e d  i f  r e l e a s e  is f o u n d  to b e  i n

t h e  b e s t  i n t e r e s t s  o f  t h e  s t a t e  a n d  t h e  c l a i m a n t  p o s t s

a d e q u a t e  s e c u r i t y  f o r  t h e  p r o p e r t y .  A d d i t i o n a l l y ,  t h e

c l a i m a n t  o r  s t a t e  c a n  r e q u e s t  d i s p o s i t i o n  of  t h e  p r o p e r t y  

b e f o r e  t h e  d e c i s i o n  o n  f o r f e i t u r e .  T h i s  m a y  o c c u r ,  f o r  

e x a m p l e ,  w h e n  t h e  p r o p e r t y  is p e r i s h a b l e  or w h e n  its v a l u e  

m a y  - o t h e r w i s e  d e c r e a s e  d u r i n g  t h e  p r o c e e d i n g s .  T h e  p r o ­

c e e d s  o f  t h e  s a l e  a r e  t h e n  t r e a t e d  as t h e  p r o p e r t y  w h i c h  

is s u b j e c t  t o  f o r f e i t u r e /

Sec. 0 9 . 5 0 . 4 7 0 .  F O R F E I T U R E  A N D  R E M I S S I O N

•" I

S u b j e c t  o n l y  to t h e  r i g h t  o f  a n  i n n o c e n t  p a r t y  to p r o t e c t  

h i s  i n t e r e s t  i n  t h e  p r o p e r t y ,  t h i s  s e c t i o n  m a k e s  f o r f e i­

t u r e  m a n d a t o r y  o n c e  it is e s t a b l i s h e d  t h a t  the p r o p e r t y  is 

s u b j e c t  to f o r f e i t u r e ,  r e g a r d l e s s  o f  t h e  p r o c e e d i n g  in 

w h i c h  f o r f e i t u r e  is s o u g h t .  T h e  c o u r t  do e s  n o t  r e t a i n  

d i s c r e t i o n  o n  t h e  i s s u e  o f  f o r f e i t u r e  o n c e  it is s h o w n  

t h a t  t h e  p r o p e r t y  is s u b j e c t  to f o r f e i t u r e .

T h e  i n t r o d u c t o r y  c l a u s e  o f  A S  0 9 . 5 0 . 4 7 0 ( a )  r e f e r s  to " t h e  

l a w  a u t h o r i z i n g  f o r f e i t u r e . "  T o  r e s o l v e  a n y  p o s s i b l e  a m­

b i g u i t y  o n  t h i s  p o i n t ,  t h e  l a w  a u t h o r i z i n g  the f o r f e i t u r e
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o f  p r o p e r t y  o b t a i n e d  i n  v i o l a t i o n  o f  A S  1 1 . 5 9 . 0 1 0  is 

A S  1 1 . 5 9 . 0 9 0 .  O t h e r  laws, b e s i d e s  A S  1 1 . 5 9 . 0 9 0 ,  a u t h o r i z e  

t he f o r f e i t u r e  o f  p r o p e r t y ,  a n d  o n c e  it is s h o w n  t h a t  the 

p r o p e r t y  w a s  s u b j e c t  t o  f o r f e i t u r e  u n d e r  t h o s e  laws, t h a t  

p r o p e r t y  m u s t  a l s o  b e  f o r f e i t e d  to t h e  s t a t e  u n d e r  

A S  0 9 . 5 0 .  F o r  e x a m p l e ,  A S  1 7 . 3 0 . 1 1 0 ,  as r e p e a l e d  a n d  r e­

e n a c t e d  b y  sec. 9 o f  t h i s  b i l l ,  a u t h o r i z e s  t h e  f o r f e i t u r e

o f  p r o p e r t y  u s e d  i n  v i o l a t i o n  o f  t h e  l a w s  i n v o l v i n g  c o n -
»

t r o l l e d  s u b s t a n c e s .  O n c e  it is s h o w n  t h a t  t h e  p r o p e r t y  

m e t  t h e  r e q u i r e m e n t s  o f  f o r f e i t u r e  s p e c i f i e d  in 

A.S 1 7 . 3 0 . 1 1 0 ,  t h a t  p r o p e r t y  m u s t  b e  f o r f e i t e d  to t h e  s t a t e  

i n  a c c o r d a n c e  w i t h  t h e  p r o c e d u r e s  * s p e c i f i e d  i n  t h i s  c h a p­

ter.

T h e  r i g h t  o f  a n  i n n o c e n t  p e r s o n  to o b t a i n  t h e  r e t u r n  o f
• ' I

h i s  i n t e r e s t  i n  p r o p e r t y  is s o m e t i m e s  r e f e r r e d  to a " r e - ! 

m i s s i o n . "  R e m i s s i o n  is a f o r m  o f  " p a r d o n "  o f  t h e  f o r­

f e i t e d  p r o p e r t y .  T h e  L a u r a , 114 U.S. 41 1 (1885). U n d e r

A S  0 9 . 5 0 . 4 7 0 ( a ) ( 1 )  —  (3), a t o t a l l y  i n n o c e n t  p e r s o n  w i t h  

a n  i n t e r e s t  i n  p r o p e r t y  s u b j e c t  to f o r f e i t u r e  m a y  p r o t e c t  

h i s  o r  h e r  i n t e r e s t  in  t h e  p r o p e r t y .  I n  a l l o w i n g  a n  i n n o­

c e n t  p e r s o n  to p r o t e c t  h i s  o r  h e r  i n t e r e s t ,  th i s  s e c t i o n  

r e c o g n i z e s  t h a t  t h e  f a i l u r e  to p r o v i d e  scrSh a n  o p p o r t u n i t y  

w o u l d  v i o l a t e  the A l a s k a  C o n s t i t u t i o n .  S t a t e  v. R i c e , 626 

P . 2 d  104, 1 1 1 - 1 5  ( A l a s k a  1981). A s s u m i n g  t h a t  t h e  c l a i m­

a n t  c a n  s a t i s f y  t h e  r e q u i r e m e n t s  o f  p a r a g r a p h s  (a)(1) —

(3), t h e  c o u r t  is p r o v i d e d  w i t h  s e v e r a l  o p t i o n s  in
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A S  0 9 . 5 0 . 4 7 0 ( b )  f o r  p r o t e c t i n g  the c l a i m a n t ' s  i n t e r e s t  

d e p e n d i n g  o n  t h e  e x t e n t  o f  t h a t  i n t e r e s t .

F e d e r a l  s t a t u t o r y  a n d  c a s e  l a w  h a s  e s t a b l i s h e d  t h a t  o n l y  

p a r t i e s  w h o  a r e  i g n o r a n t  o f  t h e  i l l e g a l  u s e  or  i n t e n d e d  

u s e  o f  p r o p e r t y  s o u g h t  to b e  f o r f e i t e d ,  a n d  w h o  a r e  n o n -  

n e g l i g e n t  i n  l e n d i n g  o r  l e a s i n g  t h e i r  p r o p e r t y ,  c a n  q u a l i­

fy as c l a i m a n t s  e n t i t l e d  to " r e m i s s i o n’' o r  " r e m i t t a n c e . "  

S e e , e . g . , 18 U . S . C .  sec. 3 6 1 7 ( b ) ,  w h i c h  c o d i f i e s  c a s e  l a w  

f r o m  t h e  p r o h i b i t i o n  era. T h e  b u r d e n  is p l a c e d  u p o n  t h e  

c l a i m a n t  to p r o v e  b y  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  

h e  o r  s h e  d e s e r v e s  r e l i e f  u n d e r  t^he r e m i s s i o n  s t a n d a r d s .  

S e e , e . g . , W i l s o n  M o t o r  Co. v. U n i t e d  S t a t e s , 96 F . 2 d  29, 

3 0  ( 9 t h  Cir. 1938); U n i t e d  S t a t e s  v. C . I . T .  C o r p . , 93 F . 2 d  

469, 4 7 0  ( 2 d  Cir. 1937); U n i t e d  S t a t e s  v. One 1933 F o r d  

V - 8  C o a c h , 14 F . S u p p .  243 (E.D. 111. 1936).

T h e  c l a i m a n t  m u s t  e s t a b l i s h  u n d e r  A S  0 9 . 5 0 . 4 7 0 ( a ) ( 1 )  t h a t  

h e  o r  s h e  h a d  a g o o d  f a i t h  p r o p e r t y  i n t e r e s t  in  t h e  i t e m  

a t  t h e  t i m e  o f  t h e  i l l e g a l  use. F l o r i d a  D e a l e r s  a n d  G r o w­

ers  B a n k  v. U n i t e d  S t a t e s , 279 F . 2 d  6 7 3  ( 5 t h  Cir. 1960); 

U n i t e d  S t a t e s  v. O n e  1936 M o d e l  F o r d  C o a c h , 58 F . S u p p .  8 0 2  

(M.D. Ga. 1944). A d d i t i o n a l l y ,  A S  0 9 . 5 0 . 4 7 0 ( a ) ( 2 )  a n d  (3) 

r e q u i r e  t h e  c l a i m a n t  to e s t a b l i s h  t h a t  h e  w a s  i g n o r a n t  o f  

t h e  i l l e g a l  u s e  o r  i n t e n d e d  u s e  a n d  w a s  n e t  n e g l i g e n t  i n  

l e n d i n g  o r  l e a s i n g  t h e  p r o p e r t y .  T h i s  p r o v i s i o n  is b a s e d  

o n  18 U . S . C .  sec. 3 6 1 7 ( b ) ( 2 ) .  S e e  O n e  1941 F o r d  1/2 T o n
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P i c k u p  T r u c k  v. U n i t e d  S t a t e s , 140 F . 2 d  255 ( 6 t h  Cir. 

1944) ; F e d e r a l  C r e d i t  Co. v. U n i t e d  S t a t e s , 109 F . 2 d  121 

( 5 t h  Cir. 1940). C o m p a r e  C a l e r o - T o l e d o  v. P e a r s o n  Y a c h t  

L e a s i n g  C o . , 416 U . S .  663 (1974).

Sec. 0 9 . 5 0 . 4 8 0 .  S T A T E  D I S P O S A L  O F  F O R F E I T E D  P R O P E R T Y

O n c e  t h e  p r o p e r t y  is f o r f e i t e d ,  t h e  c o m m i s s i o n e r  o f  a d m i n­

i s t r a t i o n  is r e s p o n s i b l e  f o r  d e t e r m i n i n g  the e v e n t u a l  d i s­

p o s i t i o n  o f  t h e  p r o p e r t y .  V a r i o u s '  o p t i o n s  a r e  l i s t e d  i n  

this- s e c t i o n .

; I

S e c t i o n s  4 - 1 2 .  M I S C E L L A N E O U S  S E C T I O N S

T h e  r e m a i n i n g  s e c t i o n s  o f  the b i l l  m a k e  s e v e r a l  m i s c e l l a -  

• * >
n e o u s  c o m p l e m e n t a r y  a m e n d m e n t s  to e x i s t i n g  laws.

S e c t i o n  4 . T h i s  s e c t i o n  a m e n d s  t h e  e x i s t i n g  e x t o r t i o n  

s t a t u t e  to  s p e c i f i c a l l y  p r o v i d e  t h a t  e x t o r t i o n  is c o m m i t­

t e d  w h e n  t h e  d e f e n d a n t  m a k e s  o n e  o f  t h e  t h r e a t s  d e s c r i b e d  

i n  A S  1 1 . 4 1 . 5 2 0 ( a ) ( 1 )  —  (7) to a s s i s t  in t h e  c o l l e c t i o n  

o f  a  d e b t .  T h i s  p r o v i s i o n  w i l l  i n s u r e  c o v e r a g e  o f  c o n d u c t  

c o m m o n l y  a s s o c i a t e d  w i t h  l o a n  s h a r k i n g  u n d e r  t h i s  l e g i s­

la t i o n .

S e c t i o n s  5, 6, 9, a n d  1 0 . T h e s e  s e c t i o n s  m a k e  s e v e r a l

c o n f o r m i n g  a m e n d m e n t s  to i n s u r e  t h a t  g a m b l i n g ,  c o n t r o l l e d
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s u b s t a n c e s ,  a n d  i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s  a r e  s u b­

j e c t  to t h e  f o r f e i t u r e  p r o c e e d i n g s  s p e c i f i e d  i n  A S  09 . 5 0 .

S e c t i o n  7 . T h i s  a m e n d m e n t  i n s u r e s  t h a t  a l l  u n c l a s s i f i e d  

f e l o n i e s ,  i n c l u d i n g  I l l e g a l  C o n t r o l  o f  a n  E n t e r p r i s e  in  

t h e  F i r s t  D e g r e e ,  a r e  s u b j e c t  to the 2 a u t h o r i z e d  b y  

t h i s  s e c t i o n .

S e c t i o n  8 . T h i s  a m e n d m e n t  is n e c e s s a r y  to a u t h o r i z e  a

t e r m  o f  i m p r i s o n m e n t  f o r  a v i o l a t i o n  of  A S  1 1 . 5 9 . 0 4 0 .

S e c t i o n  11. R E P E A L S . T h i s  s e c t i o n  r e p e a l s  s e v e r a l  s t a t­

u t e s  p e r t a i n i n g  to p r o c e d u r e s  a p p l i c a b l e  in  d r u g  f o r f e i­

t u r e  c a s e s  w h i c h  a r e  u n n e c e s s a r y  w i t h  t h e  e n a c t m e n t ,  i n  

sec. 3 o f  t h e  b i l l ,  o f  t h e  n e w  a r t i c l e  in A S  09. N o t e

• ' I
t h a t  e x i s t i n g  A S  1 7 . 3 0 . 1 2 6 ,  w h i c h  p e r t a i n s  to t h e  s u m m a r y  

f o r f e i t u r e  o f  c e r t a i n  c o n t r o l l e d  s u b s t a n c e s ,  is n o t  r e ­

p e a l e d .

S e c t i o n  12. E F F E C T I V E  D A T E . T h i s  s e c t i o n  s p e c i f i e s  a

J a n u a r y  1, 1986, e f f e c t i v e  date.



S t a t e s  t h a t  h a v e  a d o p t e d  l e g i s l a t i o n  s i m i l a r  to t h e  f e d e r­

al R a c k e t e e r i n g  I n f l u e n c e d  a n d  C o r r u p t  O r g a n i z a t i o n s  t i­

tle:

1. A r i z .  R e v .  S t at. A n n .  § 1 3 - 2 3 1 2  (1978).

2. Ca l .  P e n a l  C o d e  § 186 ( W e s t  Supp. 1983).
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' 5. F l a .  S t a t .  Ann. § 8 9 5 . 0 1  ( W e s t  S upp. 1982).

6. Ga. C o d e  A n n .  § 16-14^1 ((Sup. 1982).

7. H a w a i i  R e v .  Stat. § 8 4 2 - 1  (1976).

8. I d a h o  C o d e  § 18-7801 (Supp. 1982).

9. T h e  I l l i n o i s  N a r c o t i c s  P r o f i t  F o r f e i t u r e  Act,
• H . R .  2 4 5 0  ( 1 9 8 2 ) ,

10. In d .  .'Code A n n .  , § 3 4 - 4 5 - 6 - 1  (B u r n s  Sup. 1982).

11. N e v a d a  Re v .  S t a t . , c h a p t e r  207 (1983).

12. N . J .  S t a t .  Ann. § 2C:4 1  ( W e s t  1982).

13. N . M .  S t a t .  Ann. § 3 0 - 4 2 - 1  (Supp. 1978).

14. N . D .  C e n t .  C o d e  § 12 . 1 - 1 0 6 . 1  ( C .Cupp. 1983).

15. Or. Re v .  S t at. § 1 6 6 - 7 1 5  (1981).

16. 18 Pa. C o n s .  S t at. § 911 (1978).

17. R . I . Gen. L a w s  § 7- 1 5 - 1  (Supp. 1982).

18. U t a h  C o d e  Ann. § 7 6 . 1 0 - 1 6 0 1  (Supp. 1981).

19. W i s .  Stat. Ann. § 9 4 6 . 3 0  (Supp. 1982).
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