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STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date: ---------meemeeev

REQUEST FISCAL DETATL
Bill/Resolution No. Agency Affected: Alaska CourtjSystern
Title: Act re . Trial Courts

Sponsor: kq'llv. Aboocl. Bennett et al Components
Requester: Senate Finance Committee

Date of Request: May 1Q, 19B6

(Thousands of Dollars)

OPERATING

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING

CAPITAL

REVENUE

FUNDING :  (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER

TOTAL

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : Attach a separate page if necessary

Prepared b y : Cl Phone
Division: Senator Jan Faiks, Co-chair; Date:

Senate Finance Committee V

Approved by Commissioner;
Agency:

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page —

10/25/35



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision D ate:

REQUEST FISCAL DETAIL
Bill/Resolution No. : CSSB337 (FIN) Agency Affected: Department of Law
Title : "An Act relating to civil actions: BRU : Legal Services

amending Alaska Rules of Civil
Procedure 49,52,58,60;..." !

Sponsor : Sen. Kelly Components : Legal Services Component
Requestor: Senate FIN

Date of Request: April 29, 1986

EXPENDITURES/REVENUES : (Thousands of Dollars)
OPERATING Fy 86 FY 87 Fy 8 FY 89 FY 90 FY 91

PERSONAL SERVICES

TRAVEL

CONTRACTUAL 250.0
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 250.0

CAPITAL

REVENUE

FUNDING : (Thousands of Dollars)

GENERAL FUND 250.0
FEDERALFUNDS

OTHER

10TAL

POSITIONS

FULL-TIME -0
PART-TIME
TEMPORARY

ANALYSIS : Attach aseparate page if necessary

-Please see attached analysis.-

1JL/Vill
Prepared by: Richard 1. Pegues, pffirdector Phone 465-3672
Division : Adm imistratiire S®ewviess DDVVEsdoN Date: . 4/29/86

Approved by Commissiw: rtarold M yOWn( Attorney General J}ate 4/29/86
Agency : Department of Law

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) page, of 10/25/85



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution Nu. u 337

The committee substitute for this bill calls for a
study of the current insurance crisis.

First, a detailed and thorough examination will be
undertaken of closed claims by line in Alaska for insurance
companies doing business in Alaska. Second, a thorough
examination will be made of insurance company financial
operations, expenditures, and profitability.

From the closed claims study we will be able to
identify:

(a" the extent to which the legal system has or has not been the
cause of dramatic liability insurance premium increases and
coverage reduction in crisis lines in Alaska;

(b) how victims are faring under the present system; and

(c) what the various specific tort reform proposals will
actually accomplish.

The analysis of insurance company finances will enable us to
determine:

(al the extent to which dramatic liability insurance rate
increases and coverage limitations in Alaska are -- or are not
-- cost-justified,

(b) what alternatives exist to limiting coverage and raising
rates; and

(c) the legislative and/or regulatory actions which may be
necessary to resolve the State's liability insurance crisis.

In order to undertake the study the Department of Law
will hire outside financial management experts to determine the
causes of the existing insurance situation, and to advise of
possible corrective actions.

pace = ot-



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

R EQUEST FISCAL DETAIL
Bill/Resolution No.: «cssb 377 (4/23/86)Agency Affected:
Title: An Act Relating to Civil BRU:

Acti ons

Sponsor: Kelly, Abood, Bennet, et al. Components:
Requestor: Faiks

Date of Request: April 28, 1986

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING Fy 86 1 Fy 87 Fy 88 "FY 89" * EV 90 FY 91

PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMVENT

LAND & STRUCTURES

GRANTS, CLAIMS -0- (460.8) (986.'1)  (1,769.4) (2,715.5)  (3,772.2)
MISCELLANEOUS

total Operating -0- (460.8/ (986.4)  (1,769.4) | 12,7155) (3,772.2)

CAPITAL
REVENUE

FUNDING:  (Thousands of Dol ars)

GENERAL FUND

FEE :RAL FUNDS

OTHER -0- (460.8) (986.4)  (1,769.4) (2,715.5)  (3,772.2)
TOTAL -0- (460.8) (986.4)  (1,769.4) (2,715.5)  (3,772.2)

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: Attach a separate page if necessary The final benefit is impossible to
accurately project, given that it will only affect liability claims not yet incurred. Based on
the State's past liability claims experience, we project a 30% reduction in estimated ultimate
loss and loss expense per fiscal year, The attached projection details the calculations using
the State of Alaska's actuarial analysis of past claims experience.

Prepared By; Phone: 465-2180
Division: Risk Management Date: April 28, 1986
Approved by Commissioner: Eleanor Andrews Date:

Agency: Department of Administration

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) Page 1 of 1 Rev. 11/8/85
8/9K1/0428-02/2
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CASH FLOW SAVINGS ESTIMATED BY FISCAL YEAR

YEAR OF OCCURRENCE

1986 1987 1988 1989 1990 1991 TOTAL

FY 86 -0-
FY 87 460.8 460.8
FY 88 410.4 576.0 986.4
FY 89 536.4 513.0 720.0 1,769.4
FY 90 504.0 670.5 641.3 899.7 2,715.5

E FY o1 378.0 630.0 838.1 801.3  1,124.7  3,772.2

é FY 92 2844 472.5 787.5  1,047.3  1,001.7 *

0 FY 93 262.8 355.5 590.6 984.1  1,309.3 *

j FY 94 237.6 328.5 444 .4 738.0  1,230.2 *

A FY 95 216.0 297.0 410.6 555.3 922.6 *

Y FY 96 165.6 270.0 371.3 513.1 694.2 *

g FY 97 97.2 207.0 337.5 463.9 641.5 *
FY 98 46.8 121.5 258.8 421.7 579.9 *
FY 99 58.5 151.9 323.3 527.2
FY 2000 73.1 189.8 404.2 *
FY 2001 91.4 237.2 *
FY 2002 114.2 *

YEARLY

TOTALS 3,600.0 4,500.0 5,625.0 7,029.0 8,787.0

Additional occurrence years will reflect an increase in savings.

8/9K1



STATE OF ALASKA

REQUEST

1986 LEGISLATIVE
FISCAL NOTE

SESSION

Revision Date ;: -4/24/S6

FISCAL DETAIL

Bill/Resolution No. :CSSB 377 (Finance -4/23/86 Agency Affected: Alaska Court System

T'tle : An Act Relating to work draft) bru .
Civil Actions

Sponsor: Kelly, Abood, Bennett, et al

Requestor:

Date of Request:

EXPENDITURES/REVENUES (Thousands of Dollars)

Components:

OPERATING Fy 86 FY 87 FY 83 FY 89
PERSONAL SERVICES 80.7 80.7 80.7
TRAVEL 2.0 2.0 2.0
CONTRACTUAL 135.0 135.0 135.(8
SUPPLIES 1.0 1.0 1.
EQUIPMENT 6.7
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 225.4 218.7 218.7

CAPITAL

REVENUE
FUNDING (Thousands of Dollars)

GENERAL FUND 225.4 218.7 218.7
FEDERAL FUNDS

OTHER

TOTAL mm223 4 278.7 - 218,/
POSITIONS

FULL-TIME 2 2 2
PART-TIME

TEMPORARY

ANALYSIS : Attach a separate page if necessary

Prepared by: Karla Forsythe/Robert G. Fisher

Division: Alaska Court Systenm m /

ATAIThur H7 'Snowden, 11
A"ldsks Court Systenm

Approved by Commissioner:
Agency i

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) page, of

Trial Courts
FY 90 FY 91
80.7 80.7
"0O'1l 2.0
135.0 1.
1.0 1.0
218.7 218.7
218.7 218.7
218.7 218.7
2 2
Phone 264-8215
Date: . 4/24/86
Date: A/24/86
10/25/85



CSSB 377 (Finance - 4/23/86 Work Draft) Fiscal Note Narrative

This legislation impacts the court system in two areas: expanded judicial

workload and mandatory arbitration.

Expanded Judicial Workload

It is estimated that the cumulative effect of th? provisions of this bill

will increase the court's workload by 20% 1 .ach trial. This estimate
includes judge time expended on additional litigation which will result
from attempts to transfer proportional liability to persons who have signed
releases before trial. Also, more cases will go to trial because of

diminished incentives to settle resulting from restrictions on the award of

Civil Rule 82 attorneys fees.

It is anticipated that the increased workload could be handled statewide by
funding the equivalent of a pro tern judge. Pro tern funding is less costly
than funding new judge positions because salary and benefits for retired
pro tern judges are significantly lower. Additionally, since these judges
are not permanently assigned to one court location, normal space and

staffing requirements are avoided.



The provisions of this legislation which establish new procedures for the
court come into play only when a case goes to trial. According to figures

provided by the Anchorage trial court, approximately 5% of the cases filed

go to trial, resulting in 105 personalinjury trials statewide.
It is estimated that a personal injury trial averages two weeks. The total
number of personal injury trial? multiplied by two weeks of a judge's time

total 210 judge weeks.

The estimated 20% additional judicial workload atcributable to these
expanded proceedings totals 42 judge weeks. Since a standard judicial work
year averages 40 work weeks (excluding holidays, vacation and training), it

is estimated that one judge would berequired to process the additional

statewide workload.

Mandatory arbitration of claims under $25,000

The court system assumes for purposes of this fiscal note that wunder AS
09.43 the court would be required to bear the cost of arbitrators for those
parties who are unable to afford this expense. It is estimated that 1000
personal injury and property cases statewide would be subject to the
mandatory arbitration provision because they fall under $25,000. It is
assumed that 15% of the parties will not be able to afford the expenses of
arbitrators. Thus, the court system will be required to bear these

expenses in 150 cases.



Assuming an arbitration lasting 6 hours and an estimated average hourly
compensation rate for the arbitrator of $150, the cost of an arbitration
totals S$900. The estimated total cost of an arbitrator for all cases under
$25,000 is $135,000. Additionally, the <court system assumes that for
parties in outlying rural areas who are unable to afford the costs of
arbitrators, it will be less costly to fly these persons to central urbar.
areas rather than to fly arbitrators to the outlying areas and pay for
their room and board. The additional air fare and per diem costs total
$2,066. Based on these assumptions, the total costs of mandatory

arbitration of civil damage claims under $25,000 is $137,166.



ALASKA COURT SYSTEM
CSSB 377 (Finance - 4/23/86 Work Draft) - TORT REFORM

FISCAL IMPACT

Personnel:

Salary Benefits Total
Pro Tern, Superior Court Judge (PFT,

using fully-vested retired judge)

(See Schedule #2) $19,332 $26,779 $46,111
In-Court Clerk (PFT, 12B) 25,740 8,863 34,603

Total Personnel 80,714
Travel costs for indigent bush parties in

mandatory arbitration cases. (See Schedule #3) 2,066
Contractual cost of arbitrators for indigent

parties in mandatory arbitration cases.

(See Schedule #3) 135,000
Supplies 1,000
Equipment: (one-time items)

New employee equipment - office furniture

and reference materials 6,759

Total FY 87 Cost $225.400



Schedule #2
ALASKA COURT SYSTEM

ESTIMATION OF JUDICIAL RESOURCES
NEEDED TO PROCESS INCREASED WORKLOAD

CSSB 377 (Finance - 4/23/86 Work Draft) - TORT REFORM

Rest of
Anchorage; State Total
Number of civil damage cases (a) 1,458 633 2,096
Estimated percentage of cases
going to trial 5°/ 5% 5%
Estimated number of trials 73 32 105
Estimated length of trial in weeks 2 2 2
Estimated judicial time inweeks 146 64 210
Estimated workload increase from
legislation 20% 20% 20%
Estimated additional judicial
workload in weeks 29 13 42
Estimated average number of work-
weeks in judicial year (b) 40 40 40
Estimated number of judges needed
to process additionalworkload 0.73 0.33 1.05
Notes:
(a) Based on FY 85 case filings. All civil damage case filings assumed to
be personal injury cases.
(b) Estimated number of work-weeks, net of holidays, vacation and

training.



ALASKA COURT'SYSTEM

Schedule #3

ESTIMATED FISCAL IMPACT OF MANDATORY ARBITRATION

CSSB 377 (Finance - 4/23/86 Work Draft)

Number of district court civil
cases (a)

Estimated percentage of personal
injury and property damage

Estimated number of personal
injury and property damage cases

Estimated percentage of indigent
parties

Estimated number of cases involving
indigent parties

Estimated average length of
arbitration hearing in hours

Estimated average hourly rate of
arbitrator

Estimated average cost of each case

Estimated total cost of arbitrators

Estimated travel cost for indigent
parties living in bush areas.

(See Schedule H4)

Estimated total cost of mandatory
arbitration

Notes:

(a) Based on estimated FY 86 case

Anchorage

7,168

10%

716

15

107

$150
$900

$96,300

$0

$96,300

filings. All

filings assumed to be under $25,000.

TORT REFORM

Rest of
State Total
2,832 10,000
10% 10%
283 1,000
15 15
42 150
6 6
$150 $150
$900 $900
$37,800 $135,000
$2,066 $2,065
$39,866 $137,066
district court civil case



Nurrber of
Civil Case

Bush Courts Fi linys

Barrow

Bethel

Kotzebue

Nore

Valdez 2

Notes:

(a) Gush courts served by urban coirts:

(b)

Barrow servca hy Fairbanks
Bethel served by Anchorage
Kotzebue served by Anchorage
Nore served by Anchorage
Valdez served hy Anchorage

Schedulj
ALASKA QOLRT SYSTEM

ESTIMATED TRAVEL COSTS TCR INDIGENT GBH PARTIES
Cssl! 377 (Finance - 4/23/36 Work Draft) - TORT REFCRM

Percent Nuntber of Air Fare to Estimated Estimated Estimated
Indigent Indigent Nearest Urban Air Fare Per Diem Total
Defendants cases Court (a) Cost Cost (b) Travel Cost
S1,630
502 1 156 156 280 436

Total Cost $2,066

Estimated to require three and one half days of per diem



AMENDMENTS TO CSSB 377 (Finance) Version 2

Amendment #1 (O ffered and Pending) By: Sackett
Page 2, lines 12 - 17 Delete Section 2
Page 10, lines 9 -14 Delete Section 8

Renumber remaining sections accordingly

Amendment #1A By: Sackett
If the amendment #l1 is adopted, then, on
Page 10, lines 27 - Page 11, line 3 Delete Section 11

Renumber remaining sections accordingly.

Amendment #2 By: Ferguson

Page 8, lines 3 -13 Delete all material and insert a new
section to read:

"Sec. 09.17.080. ATTORNEY FEE AGREEMENTS. (a) An
attorney may not contract for or collect a contingency fee
for representing a person seeking damages in connection
with an action for personal injury based on negligence in
excess of 25 percent of the amount recovered.

(b) If periodic payments for future damages are
awarded, the present value of the periodic payments must be
included in computing the total award from which attorney
fees are calculated under (a) of this section.

(c) An attorney may not contract for or receive a fee



for defending a person against a claim for damages in
connection with an action for personal injury based on
negligence in excess of 25 percent of the amount in

controversy or the amount recovered by the plaintiff.

(d) The limitations of (a) and (b) of this section

apply whether the recovery is by settlement, arbitration,

or judgement."

Amendment #3 ~ By: Ferguson
Page 4, line 21, after "made,” insert the following:
"Periodic payments shall be cumulatively adjusted

annually by applying each year the annual rate of change
the consumer price index for all urban consumers for the
Anchorage Metropolitan Area as published by the Bureau of
Labor Statistics of the United States Department of Labor

for the immediately preceding year."

Amendment #4 e f T By. Eliason

Page 8, line 2 A fter the word "discharge." add the
following language:

"However, the claim of the releasing person against
other persons is reduced by the amount of the released
person's eguitable share of the obligation, determined in

accordance with the provisions of AS 09.17.060."

in



Amendment #5 By: Eliason

I i

Page 10, line 15 Delete Sec. 9 and renumber the following

sections accordingly.

Amendment #6 By: Halford

Jn'f'
Page 6, line 11 Delete Section 09.17.055 and insert the
following new section:

Sec. 09.17.055. COLLATERAL BENEFITS. (a) After

the

fact finder has rendered an award to a claimant, and after

the court has awarded costs and attorney fees, a defendant

may introduce evidence of amounts received or to be
received by the claimant as compensation for the same
injury from collateral sources that do not have a right
subrogation against the claimant by lav; or contract.
(b) If the defendant elects to introduce evidence
under (a) of this section, the claimant may introduce

evidence of

of

(1) the amount that the actual attorney fees

incurred by the claimant exceed the amount of the attorney

fees awarded to the claimant; and

(2) the amount that the claimant has paid
contributed to secure the right to an insurance benefit
introduced by the defendant as evidence.

(c) If the total amount of collateral benefits

introduced as evidence under (a) of this section exceeds

or



the total amount that the claimant introduced as evidence
under (b) of this section, the court shall deduct from the
amount awarded the claimant, the amount by which the value
of the benefits under (a) of this section exceeds the
amount of payments under (b) of this section.
(d) Notwithstanding (a) of this section, the

defendant may not introduce evidence of

(1) benefits that cannot be reduced or offset
by federal law;

(2) a deceased's life insurance policy; or

(3) gratuitous benefits provided to the

claimant.

Halford
Page 8, line 2 word "discharge." insert new
language to ease and settlement may

the finder of

Amendment #8 By: Halford
UpEr't 7.
Page 9, line 29, after the word "defendant" insert "or the

defendant has received a written notification of a claim"*

ol Ad > o T
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11 30/fc

REVISED AMENDMENT HO. 7 ,

Page 5, lines 28-29, delete all material and insert the
follow ing: * or- <z/-//z.7es)
A foaa/z/ /7y Tmfen-C- tit/ts/sasc)
"(4) a member of the-governing bod”of a municipality (Z&rtsr)

in the state.'

2" >
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April 29, 1986

PROPOSED AMENDMENTS FCSCS 377

PAGE 9

After Amendment #8 insert new sentance to read:
1 Evidence to be considered by the jury or finder of
fact may include the amount of the prejudgement

interest which may be added to the award."

PAGE 2

2L <T/* 7=rs . <2>s5>/9cm
LINE 26
Delete: $250,000

Insert: $500,000



AMENDMENT

By Eliason

Offered in the SENATE

TO: CssB377 (Finance) Version #2
Page 10, line 25 After the word "action" insert the following
language:

"for personal injury, death or property damage related to or

arising out of fault as defined in AS 09.17.900"

23/=C -f(*



by: Sackett
g1 0l
AMENDMENT #3
To: CSSB-377 (Fin) Version 2
DELETE: Sec. 23, page 13, lines 17-23 and replace with:
"The Department of Law shall with the assistance of the
Department of Commerce and Economic Development contract
for a study of closed insurance claims to identify:
a) the extent to which the legal system has or has not
been the cause of dramatic liability insurance increases
and coverage reduction in crisis lines in Alaska;
b) how victims are faring under the present system; and
c) what the various specific tort reform proposals w ill
actually accomplish,
and a study of insurance company finances to determine:
a) the extent to which dramatic liability insurance rate
increases and coverage Ilimitations in Alaska are or
not cost-justified ;
b) what alternatives exist to limiting coverage and
raising rates; and
c) the legislative and/or regulatory actions which may be
necessary to resolve the State's liability insurance
AMEND EXISTING TITLE OF THE BILL TO READ:
"An Act relating to civil actions; amending Alaska Rules of
Civil Procedure 11, 49, 52, 58, 68, and 82; and authorizing
the Department of Law to conduct studies; and providing for
an effective date."

crisis.

are



Sdc'OrtV-

AMENDMENT 6

Delete material beginning at page 8, line 24 through

page 9, line 16, and insert the following:
Sec. 09.30.065. OFFERS OF JUDGMENT. At anv time more
f>- Inscir £ ¢ f- at
than-/""davS before the trial begins [ON OR BEFORE THE 60TH
d

bAY FOLLOWING THE FILING OF AN ANSWER IN A CIVIL ACTION, AND
ON THE FIFTH DAY FOLLOWING THE DAY DISCOVERY CLOSES AS
ORDERED BY THE COURT], either the party making a claim or
the party defending against a claim may serve upon the
adverse party an offer to allow judgment to be entered in
complete satisfaction of the claim for the money or property
or to the effect specified in the offer, with cost then
accrued. If within 10 days after the service of the offer
the adverse party serves written notice that the offer is
accepted, either party may then file the offer and notice of
acceptance together with proof of service, and the clerk
shall enter judgment. An offer not accepted within 10 days
is considered withdrawn and evidence of that offer is not
admissible except in a proceeding to determine the form of
judgment after verdict. [f the judgment finally entered on
the claim as to which an offer has been made under this
section is rot more favorable to the offeree than the offer,
the interest awarded under AS 09.30.070 [AS 45.45.010(a)]
and accrued up to the date judgment is entered shall be

adjusted as follows:



(1) if the offeree is the party making the claim,
the interest rate shall be reduced by five [TWO] percent a
" i e n*fi. i
year, natf-nt)
(2) if the offeree is the party defending against
the claim, the interest rate shall be increased by five

[TWO] percent a year



Original sponsors: Kelly, Abcod,
3ennett, et al

IN THE SENATE BY THE FINANCE CO*!ITTEE
CS FOR SENATE BILL NO. 377 (Finance)
IN THE LEGISLATfTRE OF THE STATE OF ALASKA
FOURTEENTH LEGJ.SLAT-JRE - SECOND SESSION
A 3ILL
For an Act entitled: "An Act relating to civil actions; directing the
Department of Law to conduct a study; amending Alaska
Rules of Civil Procedure 11, 49, 5!?, 58, 68, and 82;
and providing for an effective date.'l

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND PURPOSE. (a) Tort law in this state has
generally been developed by the courts on a case-by-case basis. While this
process has resulted in some significant <changes in the Jlaw, including

amelioration of the harshness of many common law doctrines, the legislature
has periodically intervened in order to bring about needed reforms. The
purpose of this Act is to enact further reforms in order to create a more
equitable distribution of the cost and risk of injury and increase the
availability and affordability of insurance.

(b) The legislature finds that boroughs, <cities, and other govern-

mental entities are faced with increased exposure to lawsuits and awards

and dramatic increases in the cost of insurance coverage. These escalating
costs ultimately affect the public through higher taxes, loss of essential
services, and loss of the protection provided by adequate insurance. In

order to improve the availability and affordability of quality governmental
services, comprehensive reform is necessary.

(c) The legislature also finds comparable cost increases in profes-
sional liability insurance. Escalating malpractice insurance premiums
discourage physicians and other health care providers from initiating or

continuing their practice or offering needed services to the public and

~1- CSSB 377 (Fin)
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contribute to the rising costs of consumer health care. Other profession-!
als, such as architects and engineers,, face similar difficult <choices,
financial instability, and unlimited risk in providing services to the
public.

(d) The legislature also finds that general liability insurance is
becoming unavailable or unaffordable to many businesses, individuals, and
nonprofit organisations in amounts sufficient to cover potential Ilosses.

i||gh premiums have discouraged socially and economically desirable activ-
ities and encourage many to go without adequate insurance coverage.

(e) It is the intent of the legislature to reduce costs associated
with the tort system, while ensuring that adequate and appropriate compen-
sation for persons injured through the fault of others is available.

* Sec. 2. AS 09 is amended by adding a new chapter to read:

CHAPTER 17. LIMITATIONS ON CIVIL LIABILITY.

Sec. 09.17.010. NONECONOMIC DAMAGES. (a) In an action to
recover damages for personal injury based on negligence, damages for
noneconomic losses shall be limited to compensation for pain, suffer-j
ing, inconvenience, physical impairment, disfigurement, loss of enjoy-
ment of life and other nonpecuniary damage.

(b) The amount of damages awarded by a court or jury under (a) ,
of this section may not exceed $500,000 for each <claim based on a!
separate incident or injury. !

Sec. 09.17.020. PUNITIVE DAMAGES. (a) Punitive damages nay not
be awarded in an action, whether in tort, contract, or otherwise,
unless the claimant proves bjf clear and convincing evidence that the
party defending the claim caused injury to the claic.ant by an act
constituting the commission of a felony under state or federal law, or

the act constituted deliberate or malicious conduct.

(b) A person may not claim punitive damages in a civil action,

CSSB 377(Fin) . *



10
11
12

14

16

17

19
20
21

22
23
24
25
20
27
23

23

unless the claimant first establishes a prirna facie claim under (a) of
this section.

Sec. 09.17.025. DAMAGES RESULTING FROM INTOXICATION OR COMMIS-
SION OF A CRIME. (a) A person who suffers personal injury or death
may not bring an action to recover damages for the personal injury or

death if the injuries or death occurred while the person was

(D) voluntarily under the influence of intoxicating liquor
or under the influence of a controlled substance listed in AS 11.71.-
140 - 11.71.190 and the condition of being under the influence of the
intoxicating liquor or controlled substance contributed more than 50
percent to the parson's injuries or death; if there was 0.10 percent
or more by weight of alcohol in the person's blood or 0.10 grams or
more of alcohol per .210 liters of the person'o breath, it is presumed
that the person was under the influence of intoxicating liquor; or

(2) engaged in the commission of a felony, if the felony

was causally related to the injury or death in time, place, or activi-
ty; however, nothing in this paragraph shall affect a right of action
under 42 U.S.C. 1983.

(b) The provisions of (a)(l1) of this section do not apply
person who suffers personal injury or death caused by the intentional

act of another person or persons.

Sec. 09.17.030. ITEMIZED VERDICTS. In every case where damages
for personal injury are awarded by the court or jury, the verdict
shall be itemized between economic loss and noneconomic loss, if any,

as follows:
(D) past economic loss;
(2) padt noneconomic loss;
(3) future economic loss;

(4) future noneconomic loss; and
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(5) punitive damages.

Sec. 09.17.035. PERIODIC PAYMENTS. (a) In an action to recover
damages, the court shall, at the request of a party, enter judgment
ordering that amounts awarded a Judgment creditor for future damages
be paid to the maximum extent feasible by periodic payments rather |
than by a lump-sum payment if the award equals or exceeds $100,000 in
future damages.

Chb) The court may require security be posted, in order to ensure
that funds are available as periodic payments become due. The court
nay not require security to be posted if an authorized insurer, no |
defined in AS 21.90.900, acknowledges to the court its obligation to
discharge the judgment.

(c) A judgment ordering payment of future damages by periodic |

payment shall specify t.hc recipient, the dollar amount of the pay-

rnentc, the interval between payments, and the number of payments or

the period of time over which payments shall be made. Feriodic pay- ,
nents shall be cumulatively adjusted annually by applying each year
the annual rate of change in the consumer price index for all urban

consumers for the Anchorage Metropolitan Area as published by the'

Bureau of Labor Statistics of the United States Department of Labor

for the immediatel}” preceding year. Payments may be modified only in
the event of the death of the judgment creditor, in which case pay-
ments may not be reduced or terminated, but shall be paid to persons

|
to whom che judgment creditor owed a duty of support, as provided by |

law, immediately before death. In theevent the judgment creditor |
owed no duty of support to dependents at the time of the judgment,
creditor's death, the money renainiiig shall be distributed in accor- t

|

dance with a will of the deceased judgment <creditor accepted into j

probate or under the intestate lavs of the state if the deceased had !

CSSB 377(Fin) -4 -



(d) If the court finds that the judgment debtor has exhibitec
continuing pattern of failit'.g to make payments required under (c) of
this section, the court shall, in addition to the required periodic
payments, order the iudgnc-nt debtor tio pay the judgment creditor any
damages caused by the failure to make periodic payments, including
costs and attorney fees.

Sec. 09.17.040, VERIFICATION OF CIVIL CLAIMS, The party or the
attorney of the party shall sign and verify each complaint, answer,
crosc-claira, and counterclaim that the party riles. The verification
must include a statement that the person signing the pleading believes
the statements made in the pleading are true. If the court finds that j
a statament made in the complaint, answer, cross-claim, or counter-
claim V33 knowingly untrue, and upon notion of a party the person
signing the pleading shall be compelled to shov/ cause why the person !
signing the pleading should not be held in contempt of court.

Sec. 09. 17.045. LIMITED LIABILITY OF CERTAIN DIRECTORS AND
OFFICERS. (a) Unless the act or omission constituted gross negli- ,
gence, a person may not recover damages ror an act or omission to act,
in the course and scope of official duties, from the follox/irig:

(1) a member of the board of directors or an officer of a
nonprofit corporation;

(2) a member of the board of directors of a public or
nonprofit hospital or a community-based advisory board of a hospital;

(3) a member of a school board of a school district;

(4) a member of a governing board, commission, or citizen
advisory committee of a nunicipality in the state. i

(b) Notwithstanding (a) of this section, the duties and liab
ities of a director or officer of a nonprofit corporation to the
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corporation or the corporation’s shareholders xv not he United or
modified.

Sec. 09.17.050. EFFECT OF CONTRIBUTORY FAULT. I an action
based on fault seeking to recover damages for injury or death tc a
person or harm to property, contributory fault <chargeable to the
claimant diminishes proportionately the amount awarded as compensatory
damages for the injury attributable to the <claimant's contributory
fault, but does not bar recovery.

Sec. 09.17.055. COLLATEPAL BENEFITS. (a) After the fact finder
has rendered an award to a claimant, and after the court has awarded
cost3 and attorney fees, a defendant nay introduce evidence of amounts
received or to be received by the claimant as compensation for the
same injury from collateral sources that do not have a right of subro-
gation against the claimant by law or contract.

(b) If the defendant elect3d3 to introduce evidence under (a) of
this section, the claimant nay introduce evidence of

cl) the amount that the actual attorney fees incurred by
the claimant exceed the amount of the attorney fees awarded to the

claimant} and

(2) the amount that the claimant has paid or contribu

secure the right to an insurance benefit introduced by the defendant
as evidence.

(c) If the total amount of <collateral benefits introduced as
evidence under (a) of this section exceeds the total amount that the
claimant introduced as evidence wunder (b) of this section, the court
shall deduct from the amount awarded the claimant, the amount by which
the value ot the benefits under (a) of this section exceeds the amount
of payments under (b) of this section.

(d) Notwithstanding (a) of this section, the defendant may not

377(Fin) _6-



11 introduce evidence of

2|] (1) benefits that cannot be reduced or offset by federal
3 law;
4 (2) a deceased’s life insurance policy* or
5 (3) gratuitous benefits provided to the claimant.
6 (e) This section does not apply to a medical malpractice actiol
7 filed under AS 09.55.
31 Sec. 09.17.060. APPORTIOffilEIIT OF DAMAGES. (a) In all actions
involving fault of more than one party to the action, including third-
iOJ'ii# party defendants and persons who have been released under AS 09.17.-
nli 070, the court, unless otherwise agreed by all parties, shall instruct
1
the jury to answer special interrogatories or, if there is no jury,
13 shall males findings, indicating

(D the amount of damages each claimant would be entitled

\o to recover if contributory fault is disregarded; and

o i (?) the percentage of the total fault of all of the parties
17}\ to each <claim that is allocated to each claimant, defendant, third-
131 party defendant, and person who has been released from liability wunder
13 AS 09. 17.070; for this purpose the court nay determine that two or
20" more persons are to be treated as a single party.

21|I (b) In determining the percentages of fault, the trier of fact
22‘!J| shall consider both the nature of the conduct of each party at fault
231! and the extent of the <causal relation between the <conduct and the

. damages claimed.
»JI

25: (c) The <court shall determine the award of damages to each
23 > claimant in accordance with the findings, subject to a reduction wunder
27" AS 09.17.070, and enter judgment against each party liable on the
23 basis c¢cf rules of several liability. The court shall also determine
23' and state in the judgment each party's equitable share of the
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22

obligation to rtach claimant in accordance with the respective

percentages of fault.

Sec. 09.17.070. EFFECT OF RELEASE. A release, covenant not to
sue, or similar agreement entered into by aclaimant and a person
liable discharges that person from liability to the claimant, but it
does not discharge another person liable upon the same claim unless
the release, covenant not to sue, 0r similar agreement provides for
discharge. However, the claim of the releasing persen against other

persons is reduced by the amount of the released person’'s equitable
share of the obligation, determined in accordance with the provisions
of AS 09.17.060.

Sec. 09.17.080. CONTINGENT FEE AGREEMENTS. (ft) An attorney may
not contract for or <collect a contingency fee for representing a
person seeking damages in connection with an action for personal
injury based on negligence in excess of 25 percent of the amount
recovered.

(b) If periodic payments for future damages are awarded, the
present value of the periodic payments must be included in computing
the total award from which attorney fees are calculated under this
section.

(c) An attorney nay net contract for or receive a fee for de-
fending a person against a claim for damages in connection with an
action for personal injury based on negligence, in excess of 25 per-
cent of the amount recovered or if no amount is recovered bv the
plaintiff, 25 percent of the amount in controversy.

(d) The limitations in (a) - (c¢) of this section apply whether
the recovery is by settlement, arbitration, or judgment.

Sec. 09.17.900. DEFINITION. In thid chapter "fault” includes

acts or omissions that are in any measure negligent or reckless toward
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the person or property of the actor or others, or that subject a
person to strict tort liabilitj'; the tan?, also includes breach or
warranty, unreasonable assumption of risk not constituting an enforce-
able express consent, misuse of a product for which the defendant
otherwise woxild be liable, and unreasonable failure t0 avoid on injury
or to mitigate damages; legal requirements of causal relation apply
both to fault as the basis for liability and to contributory fault.
Sec. 3. AS 09.30.065 is amended to read:

Sec. 09.30.065. OFFERS OF JUDGMENT. At any time more than 10
days before the trial begins [ON OP. BEFORE THE 60TIlI DAY FOLLOWING THE
FILING OF AIT ANSWER 11l A CIVIL ACTION, AND ON THE FIFTH DAY FOLLOWING
THE DAY DISCOVERY CLOSES AS ORDERED BY THE COURT], either the partyj
making a claim or the party defending against a claim mav serve upon
the adverse party an offer to allow judgment to be entered in comnlete
satisfaction of. the claim for the money or property or to the effect
specified in the offer, with cost then accrued. If within TO days
after the service of the offer the adverse party serves written notice
that the offer is accepted, either party may then file the offer and
notice of acceptance together with proof of service, and the clerk
shall enter judgment. An offer not accepted within 10 days is con-
sidercd withdrawn and evidence of that offer is not admissible except
in a proceeding to determine the form of judgment after verdict. | f
the judgment finally entered on the <claim as to which an offer has
been made under this section is not more favorable to the offeree than

the offer, the interest awarded under AS 09.30.070 [AS 45.45.010(a)]

and accrued up to the date judgment is entered shall be adjusted as
follows:

(1 if the offeree id the party making the claim, the;
interest rate shall be reduced by five rTWO] percent a year;
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(?.) if the offeree is the party defending against the
claim, the Interest rate shall be increased by five [TvJOl percent a
year.
Sec. A. AS 09.30.070 is amended to read:

Sec. 09.30.070. INTEREST ON JUDGMENTS. The rate of interest on
judgments and decrees for the payment of nonev is equal to the 12.th
Federal Reserve district discount rate as determined under AS A5.A5.-
010(b) [10.5 PERCENT A YEAR], except that a judgment or decree founded
on a contract in writing, providing for the payment of interest until
paid at a specified rate not exceeding the legal rate of interest foriI
that type of contract, bears interest at the rate specified in the:
contract if the interest rate is set out in the judgment or decree.

* Sec. 5. AS 09.30.070 is amended by adding a new subsection to read:

(b) Except when the <court finds that the parties have agr
otherwise, projudgraent interest accrues from the day process is served
on the defendant or the day the defendant received written notifica-
tion of the claim, whichever is earlier. Evidence to be considered by

the finder of fact may include the amount of the prejudgment interest

that may be added to the. award.

* Sec. 6. AS 09.55.5A3(a) is repealed and reenacted to read: J
(a) Except as provided in (b) of this section and AS 09.17,I
damages in a malpractice shall be awarded in accordance With(!(
principles of the common law. ]
Sec. 7. AS 09.60.010 is repealed and reenacted to read:
Sec. 09.60.010. COSTS AND ATTORNEY FEES ALLOWED PREVAILING
PARTY. The supreme court shall determine by rule or order the costs,
if any, that may be allowed a prevailing party in a civil action.

Unless specifically authorised by 3tatute or by agreement between the

parties, attorney fees may not be awarded to a party in a civil action
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for personal injury, death or property damagerelated to cr arising
out of fault, as defined in AS 09.17.900.

* Sec. 3, AS 09.16.010, 09.16.020, 09.16.030, 09.16.040, 09.16.050, and
09.16.060 are repealed.

* Sec. 9. AS 09.17.030 and 09.17.060 enacted in sec. 7 of this Act have
the effect of amending Alaska Rule of Civil Procedure 49 by requiring the
jury to answer the special interrogatories listed in AS 05.17.060 regarding
the amount of damages and the percentages of fault to be allocated among
the parties and to itemise the verdict regarding economic end noneconomic
loss as specified in AS 09. 17.030.

* Sec. 10. AS 09.17.060 enacted in sec. 2 of this Act has the effect of
amending Alaska Rule of Civil Procedure 52 by requiring the court to make
specific findings regarding the amount of damages and the percentages of
fault to be allocated among the parties.

* Sec. 11. A3 09.17.030 and 09.17.060 enacted in sec. 2 of this Act
have the effect of amending Alaska Rule of Civil Procedure 53 by requiring
the court to include a specific item in its judgment

* Sec. 12. AS 09.17.040 enacted in sec. 2 of this Act has the effect of
amending Alaska Rule of Civil Procedure 11 by requiring verification of
certain pleadings

‘v See. 13= AS 09.17.030 enacted in sec. 2 of this Act has the effect of
amending Alaska Rule of Civil Procedure 32 by Ilimiting the amount that
could be awarded as attorney fees in an action for personal injury or
property damage.

* Sec. 14. AS 09.30.070(b) as added by sec. 5 of this Act has the
effect O] amending Alaska Rule of Civil Procedure 63 by providing that
prejudgment interest accrues from the day process is served on the defen-
dant or the day the defendant receives vrritten notice of the claim.

* Sec. 15. AS 09,60.010 as amended by sec. 7 of this Act has the effect
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of ac»endini: Alaska ?ulc of Civil Procedure 32 by prohibiting the awyrd of

attorney faea |It. certain civil actions based on fault, unless alloved by
3 statute or by agreement of the? parties.
i . .

* Soc. 15. A??2LICA7?TDbITY. Sections 1 - S of this Act apply to all

5 . . . .

causes of action accruing after the? effective date of this Act, except that
Qh n t

AS 09.17.055(a) enacted ir. see. 2 of this Act applies to «11 contracts for
11
/"1 the provision of collateral benefits that ore farmed or relieved after the 1
3! . .

effective dot© of this Act.
91 - i .

* Sec. 17. SEVERABILITY. If any provision c¢f this ACt, or the applica-
tion thereof to any person or circumstance is held invalid, the remainder
of this Act and the application to other persona or circumstances shall not
be affected timreby.

* Sec. 13. The Dapartment of haw, with the assistance of the Department

> cf Coratprce and Economic Development, shall contract for
15 j! . .. . .
(D a study of closed insurance cloiiss to identify
Gt ) ’
, (Al the extent to which the IleR.nl system haS or has noti
17. - - - - -
beer* the cause of dramatic liabilitv Insurance increases and coverage !
13 . . L ) ) - B
reduction in crisis lines in Alaska;
il
19 - - - -
I (B) how victiasis are faring under the present system; and
701 ) o )
(C) what the various specific tc-rr. reform proposals vill
I actually accomplish;
27
(?.) a study 0f insurance company finances to determine
23!!
(A) the extant to which dramatic liability insurance rate
24
increases ar.c coverage Ilimitations in Alaska are, or ara not, cost-
25
lustificd ir. relation to swards, settlements, and relevant court
25
decisions in Alaska invoicing personal injury, death, or property
27
danago. bated or. fault; and
28 |
1 (B) the extent to which legislative or regulatory actions |
2

affecting the*tort system in Alaska ara necessary to resolve the |
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sCiiCe's liability insurance eris i a.
* Sec. I1P. ~xcenc for AS 09, 17,030, added bv sec. 1 of this Act, this
Act takes effect iirraedi«st<?ly in accordance with AS 01, 10.t)70fc).
* Sec. 90. AS 03.17.080, added by sec.. 1 ox this Act, only taken effect
if sftc. 15 ct this Act: dees r.ct pp.ss ouch house of the legislature bv at:
least a tv«-thirds mloritv vote. If AS 09.17.080 takes effect, it t<?Kkes

effect iffisnediately under AS 01.10.070(c).
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CSSB 377 (L & C) Fiscal Note Narrative

This legislation impacts the court system in two areas: expanded judicial

workload and mandatory arbitration.

Fxpanded Judicial Workload

The presiding judge for the third judicial district anticipates that new
procedures incorporated in this bill (such as hearings to determine whether
defendants who have defaulted on periodic payments should be held in

contempt and the amount of related damages which should be assessed) will

increase the court's workload by 200 for each trial. This estimate also
includes judge time expended on additional litigation which will result
from attempts to transfer proportional liability to persons who have signed
releases before trial, and litigation to resolve interpretation questions
with the legislation. Also, more cases will go to trial because of

diminished incentives to settle resulting from restrictions on the award of

Civil Rule 82 Attorneys Fees.

It is anticipated that the increased workload could be handled statewide by
funding the equivalent of a pro tein judge. Pro tern funding is less costly
than funding new judge positions because salary and benefits for retired
pro tern judges are significantly Ilower. Additionally, since these judges
are not permanently assigned to one court location, normal space and

staffing requirements are avoided.



The provisions of this legislation which establish new procedures for the
court come ir.;o play only when a case goes to trial. According to figures

provided by the Anchorage trial court, approximately 5f- of the cases filed

go to trial, resulting in 105 personal injury trials statewide.
It is estimated that a personal injury trial averages two weeks. The total
number of personal injury trials multiplied by two weeks of a judge's time

total 210 judge weeks.

The estimated 20* additional judicial workload attributable to these
expanded proceedings totals 42 judge weeks. Since a standard judicial work
year averages 40 v/ork weeks (excluding holidays, vacation and training), it
is estimated that one judge would be required to process the additional

statewide workload.

In order to avoid duplicative hearings, the courtsystem favors binding
arbitration rather than the option of cte novo courttrials.In the event

that this Ilegislation is not amended to provide for binding arbitration,
the court system assumes for purposes of this fiscal note that the court
would be required to bear the cost of arbitrators for those parties who are
unable to afford this expense. It is estimated that 1341 personal injury
cases statewide would be subject to the mandatory arbitration provision
because they fall under $100,000. It is assumed that a third of the
parties will not be able to afford the expenses of arbitrators. Thus, the

court system will be required to bearthese expenses in 443 cases.



Assuming an arbitration lasting 12 hours and an estimated average hourly
compensation rate for the arbitrator of $150, the cost of an arbitration
totals $1,000. The estimated total cost of an arbitrator for all cases
under $100,000 is $797,400. Additionally, the court system assumes that
for parties in outlying rural areas who are unable to afford the costs of
arbitrators, it will be less costly to fly these persons to central wurban
areas rather than to fly arbitrators to the outlying areas and pay for
their room and board. The additional air fare and per diem costs total
$6,155. Based on these assumptions, the total costs of mandatory

arbitration is $803,555.



ALASKA COURTS SYSTEM
CSSB 377 (#=E=C) - TORT REFORM

FISCAL IMPACT

Personnel:

Salary Benefits
Pro Tem, Superior Court Judge (PFT,
using fully-vested retired judge)
(See Schedule (12 $19,332 $26,779
In-Court Clerk (PFT, 12B) 25,740 8,063

Total Personnel

Travel costs for indigent bush parties in manda—
tory arbitration cases, (See Schedule 03)

Contractual cost of arbitrators fcr indigent
parties in mandatory arbitration cases.
(See Schedule #3)

Supplies
Equipment: (one-time items)
New employee equipment - office furniture

and reference materials

Total FY 87 Cost

Total

$46,111

34,603

80,714

6,155

797,400

1,000

6,759



ALASKA COURT SYSTEM

ESTIMATION OF JUDICIAL RESOURCES
INCREASED WORKLOAD

NEEDED TO PROCESS

CSSB 377 (1 ~T™"™ TORT REFORM
Anchorage

Number of civil damage cases (a) 1,458
Estimated percentage of cases

going to trial 5%
Estimated number of trials 73
Estimated length of trial in weeks 2
Estimated judicial time in weeks 146
Estimated workload increase from

legislation 20%
Estimated additional judicial

workload in weeks 29
Estimated average number of work—

weeks in judicial year (b) 40
Estimated number of judges needed

to process additional workload 0.73

Notes:
(@) Based on FY 85 case filings.

assumed to be personal injury cases.
(b Estimated number of work-weeks,

training.

net of holidays,

Rest of
State

638

5%
32
2

64

20%

13

40

Schedule 02

Total

2,096

5%

105

210

20%

42

40

All civil damage case filings

vacation and



ALASKA COURT SYSTEM

ESTIMATED FISCAL

CSSB 377

Number of civil damage cases (a)
Estimated percentage of cases

under $100,000

Estimated number of cases under
$100,000
Estimated percentage of indigent

parties

Estimated number of cases 1involving

indigent parties

length of arbi—
in hours

Estimated average

tration hearing
Estimate average hourly rate of
arbitrator

Estimated average cost of each case

Estimated total cost of arbitrators
Estimaced travel cost for indigent
parties living in bush areas.
{See Schedule #4)
Estimated total cost of mandatory

arbitration

Notes:

Based on FY 85 case filings.
assumed to be personal 1njury

©)

(fcgp?) -

Anchorage

1,458

64%

933

33%

308

12

$150

$1,800

$554,400

$0

$554,400

ALl civil
cases.

TORT REFORM

IMPACT OF MANDATORY ARBITRATION

Rest of

State

638

64%

408

33%

135

12

$150

$1,800

$243,000

$6,155

$249,155

Schedule S3

Total

2,096

64%

1,341

33%

443

12

$150

$1,800

$797,400

$6,155

$803,555

damage case Tfilings



ESTIMATED TRAVEL COSTS FOR

Number Percent
of Case Under
Bush Courts Filings $100,000
Barrow 5 64%
Bethel 30 64%
Kotzebue 5 64%
Nome 6 64%
Valdez 6 64%
Notes:
(a) Bush courts served by urban courts:
Barrow served by Fairbanks
Bethel served by Anchorage
Kotzebue served by Anchorage
Nome served by Anchorage
Valdez served by Anchorage
(b) Estimated to require three and one
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Number of
Cases Under
$100,000

19

half

days of

ALASKA COURT SYSTEM

INDIGENT BUSH PARTIES

TORT REFORM

Percent Number of Air Fare to
Indigent Indigent Nearest Ur-
Defendants Cases ban Court (a)
33% i $500

33% 6 302

33% 1 426

33% 1 426

33% 1 156

per diem.

Estimated
Air Fare
Cost
$500

1,812

Estimated
Per Diem
Cost (b)

$315

1,680

Total Cost

Schedule 14

Estima ted
Total

$815

3,492

706

70 6

$6,155
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Original sponsors: Kelly, Abood,
Bennett, et al

IN THE SENATE BY TIIE FINANCE COMMITTEE
CS FOR SENATE BILL NO. 377 (Finance) .
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to civil actions; amending Alaska
Rules of Civil Procedure HI, 49, 52, 53, 68, and 37?;
requesting a study of insurance rates? and providing
for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;

* Section 1. FINDINGS AND PURPOSE. (a) Tort lax/ in this state has
generally been developed by the courts on a case-by-case basis. While this
process has resulted 1in soma significant changes in the Jlaw, 1including
amelioration of the harshness of many common law doctrines, the legislature
has periodically intervened in order to bring about needed reforms. The
purpose of this Act is to enact further reforms 1in order to create a more
equitable distribution of the co3t and x-isk of 1injury and 1increase the
availability and affordability of insurance.

(b) The legislature finds that boroughs, cities, and other govern—
mental entities are faced with 1increased exposure to lav/suits and awards
and dramatic increases in the cost of insurance coverage. These escalating
costs ultimately affect the public through higher taxes, loss of essential
services, and loss of the protection provided bjT adequate 1insurance. In
order to improve the availability and affordability of quality governmental
services, comprehensive reform is necessary.

(o) The 1legislature also finds comparable cost increases in profes
sional liability insurance. Escalating malpractice insurance premiums
discourage physicians and other health care providers from initiating or
continuing theix* practice or offering needed services to the public and

-1- CSSB 377 (Fin)



contribute to the rising costa of consumer health care. Other profession—
als, such as architects and engineers, face similar difficult choices,

financial instability, and unlimited risk 1in providing services to the
public.

(d) The legislature also finds that general [liability 1insurance 1is
becoming unavailable or unaffordable to many businesses, individuals, and
nonprofit organisations 1in amounts sufficient to cover potential losses.
High premiums have discouraged socially and economically desirable activ—
ities and encourage many to go without adequate insurance coverage.

(e) It is the intent of the legislature to reduce costs associated
with the tort system, while ensuring that adequate and appropriate compen—
sation for persons injured through the fault of others is available.

* Sec. 2. AS 09 is amended by adding a new chapter to road:
CHAPTER 17. LIMITATIONS OH CIVIL LIABILITY.

Sec. 09.17.010. NONECONOMIC DAMAGES. (a) In an action to
recover damages for personal 1injury based on negligence, damages for
noneconomic losses shall be limited to compensation for pain, suffer—
ing, inconvenience, physical impairment, disfigurement, loss of enjoy—
ment of life and other noiipecuniary damage.

(b) The amount of damages awai*ded by a court or jury under (@)
of this section maynot exceed $500,000 for eachclaim based on a
separata incident or injury.

Sec. 09.17.020. PUNITIVE DAMAGES. (a) Punitive damages may not
be awarded 1in an action, whether 1in tort,contract, or otherwise,
unless the claimant proves by clear and convincing evidence that the
party defending the claim caused injury to the claimant by an act
constituting the commission of a felony under state or federal law, or
the act constituted deliberate or malicious conduct.

(b) A person mii not claim punitive damages in a civil
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unions the claimant first establishes a prima facie claim under (a) of
this section.

Sec. 09.17.0.15. DAMAGES RESULTING FROM INTOXICATION OR COMMIS —
SION OF A CRIME. (a) A person who suffers personal injury or death
may not bring an action to recover damages for the personal injury or
death i1f the injuries or death occurred while the person was

(1) voluntarily tinder the influence of intoxicating liquor
or under the influence of a controlled substance listed in AS 11.71.-
140 - 11.71.190 and the condition of being under the influence of the
intoxicating liquor or controlled substance contributed more than 50
percent to the person™ injuries or death; 1if there was 0.10 percent
or more by weight of alcohol in the person®s blood or 0.10 grams or
more of alcohol per 210 liters of the person ™ breath, it is presumed
that the person was under the influence of intoxicating liquor; or

(2) engaged 1in the commission of a felony, if the felony
was causally related to the injury or death in time, place, or activi-
ty; however, nothing in this paragraph shall affect a right of action
under 42 D.S.C. 1983.

(b) The provisions of (a)(l) of this section do not apply to a
person who suffers personal injury or death caused by the intentional
act of another person or persons.

Sec. 09.17.030. ITEMIZED VERDICTS. In every case where damages
for personal injury are awarded by the court or jury, the verdict
shall be itemised between economic loss and noneconomic loss, if any,
as follows:

(1) past economic loss;
(2) pa.-<3t noneconomic loss;
(3) future economic loss;

(4) future noneconomic loss; and



(5) punitive damages.*

See. 09.17.035. PERIODIC PAYMENTS. (a) In an action to recover
damages, the court shall, at the request of a party, enter judgment
ordering that amounts awardedia judgment creditor for future damages
be paid to the maximum extent feasible by periodic payments rather j
than by a lump-sum payment if the award equals or exceeds $100,000 ini
future damages.

(b) The court may require security be posted, 1in order to ensure
that funds are available as periodic payments become due. The court
nay not require security to be posted if an authorized 1insurer, as
defined in AS 21.90.900, acknowledges to the court its obligation to
discharge the judgment.

(c) A judgment ordering payment of future damages bv periodic
payment shall specify the recipient, the dollar amount of the pay- !
ments, the 1interval between payments, and the number of payments or
the period of time over which payments shall be made. Periodic pay-
nent3 shall bo cumulatively adjusted annually by applying each year
the annual rate of change 1in the consumer price 1index for all urban
consumers for the Anchorage Metropolitan Area as published by the-
Bureau of Labor Statistics of the United States Department of Labor
for the immediately preceding year. Payments may be modified only in
the event of the death of the judgment creditor, 1in which case pay-—
ments may not be reducedor terminated, but shall be paid to persons
to whom the judgment creditor owed a duty of support, as provided by }
law, 1immediately before death. In the event the judgment creditor
owed no duty of supportto dependents at the time of the judgment
creditor®s death, the money remaining 3hall be distributed in accor—

dance with a will of the deceased jJjudgment creditor accepted 1into
probate or under the intestate laws of the state if the deceased had
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no will.

(d) If the court finds that the judgment debtor has exhibited a E
continuing pattern of failing to make, payments required under (c) of
this section, the court shall, in addition to the required periodic
payments, order the judgment debtor to pay the judgment creditor any
damages caused by the failure to make periodic pavnants, including
costs and attorney fees.

Sec. 03.17.040, VERIFICATION OF CIVIL CLAIMS. The party or the
attorney of the party shall sign and verify each complaint, answer,
cross-claim, and counterclaim that the party files. The verification i
must include a statement that the person signing the pleading believes
the statements made 1in the pleading are true. IT the court find3 that
a statement made 1in the complaint, answer, crosa-claim, or counter—
claim was knowingl]*- untrue, and upon motion of n party the person
signing the pleading shall be compelled to show cause why the persou
signing the pleading should not be held in contempt of court.

Sec. 09.17.045. LIMITED LIABILITY OF CERTAIN DIRECTORS AND
OFFICERS. (a) Unless the. act or omission constituted gross negli—
gence, a person may not recover damages for an act or omission to act,
in the course and scope of official duties, from the followings

(1) a member of the board of directors or an officer of a
nonprofit corporation;

(2) a member of the board of directors of a public or
nonprofit hospital or a community-based advisory board of a hospital;

(3) a member of a school board of a school district;

(4) a member of a governing board, commission, or citizen
advisory committee of a municipality in the state.

(b) Notwithstanding (a) of this section, the duties and liabil

ities or a director or officer of a nonprofit corporation to the
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corporation or the corporation®s shareholders nay not be United or
modified.

Sec. 09.17.050. EFFECT OF CONTRIBUTORY FAULT. In an action
based on fault seeking to recover damages for injury or death to a
person or harm to property, contributory fault chargeable to the
claimant diminishes proportionately the amount awarded as compensatory
damages for the 1injury attributable to the claimant®s contributory
fault, but does not bar recovery.

Sec. 09.17.055. COLLATERAL BENEFITS, (a) After the fact finder
has rendered an award to a claimant, and after the court has awarded
costs and attorney fees, a defendant may introduce evidence of amounts
received or to be received by the claimant as compensation for the
same injury from collateral sources that do not have a right of subro-
gation against the claimant by law or contract.

(b) IT the defendant elects to introduce evidence under (a) of
this section, the claimant nay introduce evidence of

(€H) the amount that the actual attorney fees 1incurred by
the claimant exceed the amount of the attorney fees awarded to the
claimant; and

(2) the amount that the claimant has paid or contributed to
secure the right to an 1insurance benefit introduced by the defendant
as evidence.

(c) If the total amount of collateral benefits introduced as
evidence under (a) of this section exceeds the total amount that the
claimant introduced as evidence under (b) of this section, the court
shall deduct from the amount awarded the claimant, the amount by which
the value ot the benefits under (a) of this section exceeds the amount
of payments under (b) of this section.

(d) Notwithstanding (a) ot this section, the defendant tnay not
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introduce evidence of

(&D) benefits that cannot be reduced or offset by federall
lav;

(2) a deceased ™ life insurance policy; or

(3) gratuitous benefits provided to the claimant.

(e) This section does not apply to a medical malpractice acti
filed under AS 09.55.

Sec. 09. 17.060. APPOTITIOIHEHT OF DAMAGES. (a) In all actions
involving fault of more than one party to the action, 1including third-
party defendants and persons who have been released under AS 09.17.-
070, the court, unless otherwise agreed by all parties, shall instruct
the jury to answer special interrogatories or, 1if there 1is no jury,
shall make findings, 1indicating

(1) the amount of damages each claimant would be entitled
to recover if contributory fault is disregarded; and

(2) the percentage of the total fault of all of the parties
to each claim that 1is allocated to each claimant, defendant, third-
party defendant, and person who has been released from liability under |
AS 09. 17.070; for this purpose the court may determine that two or
more persons are to be treated as a single party.

(b) In determining the percentages of fault, the trier of fact *
shall consider both the nature of the conduct of each party at fault
and the extent of the causal relation between the conduct and the
damages claimed.

(©) The <court shall determine the award of damages to each
claimant in accordance with the findings, subject to a reduction under
AS 09.17.070, and enter judgment against each party [liable on the
basis of rules of several liability. The court shall also determine

and state in the judgment each party"s equitable share of the
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obligation to each claimant in accordance with Che respective
percentages of fault.

Sec. 09.17.070. EFFECT OF RELEASE. A release, covenant not to
sue, or similar agreement entered into by a claimant and a person
liable discharges that person from liability to the claimant, but it
does not discharge another person liable upon the same claim unless
the release, covenant not to sue, oi* similar agreement provides for
discharge. However, the claim of the releasing person against other
persons 1is reduced by the amount of the released person ™ equitable
share of the obligation, determined in accordance with the provisions
of AS 09.17.060.

Sec. 09.17.080. CONTINGENT FEE AGREEMENTS. (a) An attorney may
not contract for or collect a contingency fee for representing a
person seeking damages in connection with an action for personal
injury based on negligence in excess of 25 percent of the amount
recovered.

(b) If periodic payments for Tfuture damages are awarded, the
present value of the periodic payments must be included in computing
the total award from which attorney fees are calculated under this
section.

(c) An attorney may not contract for or receive a fee for de—
fending a person against a claim for damages 1in connection with an
action for personal injury based on negligence, 1in excess of 25 per—
cent of the amount recovered or if no amount 1is recovered by the
plaintiff, 25 percent of the amount in controversy.

(d) The limitations in (a) - (c) of this section apply whether
Che recoverYy is by settlement, arbitration, or judgment.

Sec. 09. 17.900. DEFINITION. In this chapter “fault™ includes

acts or omissions that are in any measure negligeut cr reckless toward
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the person or property of the actor or others, or that subject a
person to strict tort liability; the term also includes breach of
warranty, unreasonable assumption of risk not constituting an enforce-
able express consent, misuse of a product for which the defendant !
otherwise would be liable, and unreasonable failure co avoid an injury
or to mitigate damages; Jlegal requirements of causal relation apply
both to fault as the basis for liability and to contributory fault.
Sec. 3. AS 09.30.065 1is amended to read:

Sec.. 09.30.065. OFFERS OF JUDGMENT. At anv time more than 101
days before the trial begins [0?: OF. BEFORE THE 60TIl1 DAY FOLLOWING THE ;
FILING OF AN ANSWER 111 A CIVIL ACTION, AND ON THE FIFTH DAY FOLLOWING
THE DAY DISCOVERY CLOSES AS ORDERED BY TEE COURT], either the party
making a claim or the party defending against a claim may serve upon
the adverse party an offer to allow judgment to be entered in complete !
satisfaction of the claim for the money or property or to the effect j
specified in the offer, with cost then accrued. If xrithin 10 days |
after the service of the offer the adverse part} serves written notice -
that the offer 1is accepted, either party may then file the offer and
notice of acceptance together with proof of service, and the clerk
shall enter judgment. An offer not accepted within 10 days Is con—
sidered withdrawn and evidence of that offer is not admissible except |
in a proceeding to determine the form of judgment after verdict. I
the judgment finally entered on the claim as to which an offer has
been made under this section is not more favorable to the offeree than
the offer, the interest awarded under AS 09.30.070 [AS 45.45.010(a)]
and accrued up to the date judgment 1is entered shall be adjusted as I
follows: ]

(D if the offeree i3 the party making the claim, the

interest rate shall be reduced by five [TWO] percent a year]j
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(2) if the offeree 1is the party defending agal
claim, the interest rate shall be increased by five [TWO! percent a !
year.

Sec. 4. AS 09.30.070 1is amendpd to read: I
Sec. 09.30.070. INTEREST OHJUDGMENTS. Therata of interest onjI
judgments anddecrees for the pavncnt ofmoney 1is equal to thel2th
Federal Reserve district discount rate as determined under AS 45.45.-
010(b) [10.5 PERCENT A YEAR], except that a judgment or decree foundedi
on a contract in writing, providing for the payment of interest until:
paid at a specified rate not exceeding the legal rate of interest for |
that type of contract, bears 1interest at the rate specified 1in the
contract if the interest rate is set out in the judgment or decree.
Sec. 5. AS 09.30.070 1is amended by adding a now subsection to read:
(b) Except when the court finds thac the parties have agreed

otherwise, prejudgment interest accrues from the day process is served

on the defendant or the day the defendant received written notifies-

— i —

tion of the claim, whichever is earlier. Evidence to be considered by
the finder of fact may include the amount of the prcjudgment interest j
that may be added to the award.

Sec. 6. AS 09.55.543(a) 1is repealed and reenacted to read:

(a) Except as provided 1in (b) of this section and AS 09.17,
damages in a malpractice 3hall be awarded in accordance with
principles of the common law.

Sec. 7. AS 09.60.010 1is repealed and reenacted to read:

Sec. 09.60.010. COSTS AND ATTORNEY FEES ALLOWED PREVAILING
PARTY. The supreme court shall determine by rule or order the costs, <
if any, that may be allovjed a prevailing party 1in a civil action. !
Unless specifically authorized by 3tatute or by agreement between the |

parties, attorney fees may not be awarded to a party in a civil action
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for personal injury, death or property damage related to or arising

out of fault, as defined in AS 09.17.900.

* Gee. 3. AS 09.16.010, 09.16.020, 09.16.030, 09.16.040, 09.16.050, and
09.16.060 are repealed.

* Sec. 9. AS 09.17.030 and 09. 17.060 enacted in sec. 2 of this Act have
the effect of amending Alaska Rule of Civil Procedure 49 by requiring the
jury, to answer the special interrogatories listed in AS09.17.060 regarding
the amount ofdamages and the percentages of fault tobe allocated among
the parties and to itemise the verdict regarding economic and noneconomic
loss as specified in AS 09.17.030.

* Sec. 10.. AS 09. 17.060 enacted in sec. 2 of this Act has the effect of
amending Alaska Rule of Civil Procedure 52 by requiring the court to make
specific findings regarding the amount of damages and the percentages of
fault to be allocated among the parties.

Sec. 11. AS 09. 17.030 and 09. 17.060 enacted 1insec. 2 of this Act
have the effect of amending Alaska Rule ofCivil Procedure 53 by requiring
the court to include a specific item in its judgment.

* Sec. 12. A5 09.17.040 enacted in sec. 2 of this Act has the effect of
amending Alaska Rule of Civil Procedure 11 by requiring verification of
certain pleadings.

* Sec. 13. AS 09.17.030 enacted in sec. 2 of this Act has the effect of
.amending Alaska Rule of Civil Procedure 32 by limiting the amount that
could be awarded as attorney fees 1in an action for personal 1injury or
property damage.

* Sec. 14. AS 09.30.070(b) as added by sec. 5 of this Act has the
effect of amending Alaska Rule of Civil Procedure 68 by providing that
prejudgment interest accrues from the day process is served on the defen—
dant or the day the defendant receives written notice of the claim.

* Sec. 15. AS 09.60.010 as amended by sec. 7 of this Act has the effect
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of amending Alaska Rule of Civil Procedure 82 Dby prohibiting the award of

attorney fees 1ir. ccrtab.n civil actions based on fault, unless allowed by

statute or by agreement of the parties.

*

Sec. 16. APPLICABILITY. Sections 1 - 8 of this Act apply to all

causes of action accruing after Che effective date of this Act, except that

AS 09.17.055(a) enacted in sec. 2 of this Act applies to all contracts fori

the provision of collateral

effective date of this Act.

*

tion

Sec. 17. SEVERABILITY. IT any provision of this Act, or the applica-

benefits that are formed or renewed after the *

thereof to any person or circumstance is held invalid, the remainder *

of this Act and the application to other persons or circumstances shall not

be affected thereby.

*

with

to

CSSB

Sec. 18. The governor 1isrequestedto direct theDepartment of Law,

the assistance of the Department of Commerce and Economic Developraent

(1) contract for astudy ofclosed insurance claitas toidentify
(A) the extent to which the 1legal system has or has not
been the cause of dramatic liability insurance increases and coverage
reduction in crisis lines in Alaska;
(B) how victims are faring under the present system; and
(C) V7hat the various specific tort reform proposals will
actually accomplish;
(2) a stud":* of insurance company finances to determine
A) the extent to which dramatic liability insurance rate
increases and coverage limitations 1in Alaska are, or are not, cost-
justified;
(B) what alternatives exist to limiting coverage and rais—
ing rates; and

(C) the legislative or regulatory actions that may be

377(Fin) -12-
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necessary to resolve the state®s liability insurance crisis.
3ec. 19. Except tor AS 09. 17.080, added by sec. 2 of this Act, this:
Act takes efTfect immediately ir. accordance with AS 01.10.070(c). e j
* Sec. 2C. AS 09.17.080, added by sec. 2 of this Act, only takes effect
if sec. 15 of this Act does not pass each house of the legislature by at 1

least a two-thirds majority vote. IT AS 09.17.080 takes offset, it takes!

effect immediately under AS 01.10.070(c).
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Faiks Versions
Lauterbach

47124786
Original sponsors: Kelly, Abood,
Bennett, et al
IN THE SENATE BY THE FINANCE COMMITTEE
CS FOR SENATE SILL NO. 377 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to civil actions; amending Alaska

Rules of Civil Procedure 11, 49, 52, 58, 68, and 82;
and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND PURPOSE. (a) Tort law in this state has
generally been developed by the courts on a case-by-case basis. While this
process has resulted 1in some significant changes 1in the law, 1including
amelioration of the harshness of many common law doctrines, the legislature
has periodically intervened 1in order to bring about needed reforms. The
purpose of this Aci 1is to enact further reforms 1in order to create a more
equitable distribution of the cost and risk of 1injury and increase the
availability and affordability of insurance.

(b) The Jlegislature finds that boroughs, cities, and other govern-—
mental entities are faced with 1increased exposure to lawsuits and awards
and dramatic 1increases in the cost of insurance coverage. These escalating
costs ultimately affect the public through higher taxes, loss; of essential
services, and loss of the protection provided by adequate insurance. In
order to improve the availability and affordability of quality governmental
services, comprehensive reform is necessary.

(©) The Jlegislature also finds comparable cost increases 1in profes—
sional liability insurance. Escalating malpractice 1insurance premiums
discourage physicians and other health care providers from 1initiating or
continuing their practice or offering needed services to the public and
contribute to the rising costs of consumer health care. Other
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professionals, such as architects and engineers, Tface similar difficult
choices, financial instability, and unlimited risk in providing services to
the public.

(d) The legislature also finds that general liability 1insurance is
becoming unavailable or unaffordable to many businesses, individuals, and
nonprofit organizations 1in amounts sufficient to cover potential losses.
High premiums have discouraged socially and economically desirable activ—
ities and encourage many to go without adequate insurance coverage. e

(e) It is the intent of the legislature to reduce costs associated
with the tort system, while ensuring that adequate and appropriate compen—
sation for persons injured through the fault of others is available.

* Sec. 2. AS 09.10 is amended by adding a new section to read:

Sec. 09.10.075. ACTIONS THAT MUST BE ARBITRATED. A person may
not bring an action for damages based on injury to person or property
when the amount in controversy 1is less than $25,000. exclusive of
costs, interest and attorney fees, unless the controversy is first
arbitrated under AS 09.43.

* Sec. 3. AS 09 is amended by adding a new chapter to read:
CHAPTER 17. LIMITATIONS ON CIVIL LIABILITY.

Sec. 09.17.010. NONECONOMIC DAMAGES. (a) In an action to
recover damages for personal 1injury based on negligence, damages for
noneconomic losses shall be limited to compensation for pain, suffer—
ing, inconvenience, physical impairment, disfigurement, 1loss of enjoy—
ment of life and other nonpecuniary damage.

(b) The amount of damages awarded by a court or jury under (@)
of this section maynot exceed $250,000 for eachclainm based on a
separate incident or injury.

Sec. 09.17.020. PUNITIVE DAMAGES. (a) Punitive damages may not

be awarded 1in an action, whether in tort,contract, or otherwise,

CSSB 377 (Fin) -2-
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unless the claimant Droves by clear and convincing evidence that the
party defending the claim caused 1injury to the claimant by an act
constituting the commission of a felony under state or federal law, or
the act constituted deliberate or malicious conduct.

(b) A person may not claim punitive damages 1in a civil action,
unless the claimant first establishes a prima facie claim under (a) of
this section.

Sec. 09.17.025. DAMAGES RESULTING FROM INTOXICATION OR COMMIS —
SION OF A CRIME. (@) A person who suffers personal injury or death
may not bring an action to recover damages for the personal 1injury or
death i1f the injuries or death occurred while the person was

(1) voluntarily under the influence of intoxicating liquor
or under the 1influence of a controlled substance listed in AS 11.71.-
140 - 11.71.190 and the condition of being under the influence of the
intoxicating liquor or controlled substance contributed more than 50
percent to the person®s 1injuries or death; 1if there was 0.10 percent
or more by weight of alcohol in the person®s blood or 0.10 grams or
more of alcohol per 210 liters of the person"s breath, it is presumed
that the person was under the influence of intoxicating liquor; or

2) engaged 1in the commission of a felony, 1if the felony
was causally related to the injury or death 1in time, place, ol activi—
ty; however, nothing in this paragraph shall affect a right of action
under 42 U.S.C. 1983.

(b) The provisions of (a)(l) of this section do not apply t
person who suffers personal injury or death caused by the intentional
act of another person or persons.

Sec. 09.17.030. ITEMIZED VERDICTS. In every case where damages
for personal 1injury are awarded by the court or jury, the verdict

shall be itemized between economic loss and noneconomic loss, if any,
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as follows:
(1) past economic loss;
(2) past noneconomic loss;
(3) future economic loss;
(A) future noneconomic loss; and
(5) punitive damages.

Sec. 09.17.035. PERIODIC PAYMENTS. (a) In an action to recover
damages, the court shall, at the request of a party, enter judgment
ordering that amounts awarded a judgment creditor for future damages
be paid to the maximum extent feasible by periodic payments rather
than by a lump-sum payment if the award equals or exceeds $100,000 in
future damages.

(b) The court may require security be posted, 1in order to ensure
that funds are available as periodic payments become due. The court
may not require security to be posted if an authorized 1insurer, as
defined in AS 21.90.900, acknowledges to the court 1its obligation to
discharge the judgment.

(c) A judgment ordering payment of future damages by periodic
payment shall specify the recipient, the dollar amount of the pay-—
ments, the interval between payments, and the number of payments or
the period of time over which payments shall be made. Payments may be
modified only 1in the event of the death of the judgment creditor, in
which case payments may not be reduced or terminated, but shall be
paid to persons to whom the judgment creditor owed a duty of support,
as provided by law, immediately before death. In the event the judg-—
ment creditor owed no duty of support to dependents at the time of the
judgment creditor®s death, the money remaining shall be distributed in
accordance with a will of the deceased judgment creditor accepted into

probate or under the intestate laws of the state if the deceased had
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no will.

() If the court finds that the judgment debtor has exhibit
continuing pattern of failing to make payments required under (c) of
this section, the court shall, 1in addition to the required periodic
payments, order the judgment debtor to pay the judgment creditor any
damages caused by the failure to make periodic payments, including
costs and attorney fees.

Sec. 09.17.040,, VERIFICATION OF CIVIL CLAIMS. The party- or the
attorney of the party snail sign and verify each complaint, answer,
cross-claim, and counterclaim that the party files. The verification
must include a statement that the person signing the pleading believes
the statements made in the pleading are true. ITf the court finds that
a statement made in the complaint, answer, cross-claim, or counter—
claim was knowingly untrue, and xipon motion of a party the person
signing the pleading shall be compelled to show cause why the person
signing the pleading should not be held in contempt of court.

Sec. 09. 17.045. LIMITED LIABILITY OF CERTAIN DIRECTORS, OFFICERS
AND- SUPERINTENDENTS-.- (@) Unless the act or omission constituted
gross negligence, a person may not vrecover damages for an act or
omission to act, 1in the course and scope of official duties, from the
following:

(&) a member of the board of directors or an officer of a
nonprofit corporation;

(2) a member of the board of directors of a public or
nonprofit hospital or a community-based advisory board of a hospital;

3) a member of a school board or superintendent of a
school district;

4) an elected or appointed official of a political subdi-—
vision of the state.
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(b) Notwithstanding (a) of this section, the duties and liabil—
ities of a director or officer of a nonprofit corporation to the
corporation or the corporation®s shareholders may not be Ulimited or
modified.

Sec. 09.17.050. EFFECT OF CONTRIBUTORY FAULT. Inan action
based on fault seeking to recover damages for 1injur) 7or death to a
person or harm to property, contributory fault <chargeable to the
claimant diminishes proportionately the amount awarded as compensatory
damages for the injury attributable to the claimant®™s contributory
fault, but does not bar recovery.

Sec. 09.17.055. COLLATERAL BENEFITS. (a) Except when the
collateral source is a federal program that by law is required to seek
subrogation and except death benefits paid under 1life 1insurance, a
claimant in an action to recover damages for personal 1injury or death
may only recover damages from the defendant that exceed amounts re—
ceived by or paid for the benefit of the claimant as compensation for
the injuries from collateral sources, whether private, group, or
governmental, and whether contributory or noncontributory. Evidence
of collateral sources, other than a federal program that by law 1is
required to seek subrogation and the death benefit paid under life
insurance, 1is admissible after the fact finder has rendered an award.
Thecourt may take into account the value of the claimant®"s rights to
coverage exhausted or depleted by payment of these collateral benefits
by adding back a reasonable estimate of their probable value, or by
designating and holding for possible periodic payment that amount of
the award that would otherwise have been deducted.

(b) A person who provides collateral benefits admissible under
(a) of this section nay not bring an action based on the provision

the <collateral benefits, nor may the person be subrogated to the
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rights of a plaintiff against a defendant.

Sec. 09.17.060. APPORTIONMENT OF DAMAGES. (a) In all actions
involving fault of more than one party to the action, 1including third-
party defendants and persons who have been released under AS 09.17.-
070, the court, unless otherwise agreed by all parties, shall instruct
the jury to answer special interrogatories or, if there 1is no jury,
shall make findings, 1indicating

D the amount of damages each claimant would be entitled
to recover if contributory fault is disregarded; and

(2) the percentage of the total fault of all of the parties
to each claim that 1is allocated to each claimant, defendant, third-
party defendant, and person who has beer, released from liability under
AS 09.17.070; for this purpose the court may determine that two or
more persons are to be treated as a single party.

(b) In determining the percentages of fault, the trier of fact
shall consider both the nature of the conduct of each party at fault
and the extent of the causal relation between the conduct and the
damages claimed.

(c) The court shall determine the award of damages to each
claimant in accordance with the findings, subject to a reduction under
AS 09.17.070, and enter judgment against each party Uliable on the
basis of rules of several liability. The court shall also determine
and state in the judgment each party®s equitable share of the obliga—
tion to each claimant in accordance with the respective percentages of
fault.

Sec. 09.17.070. EFFECT OF RELEASE. A release, covenant not to
sue, or similar agreement entered into bv a claimant and a person
liable discharges that person from liability to the claimant, but it
does not discharge another person liable upon the same claim unless
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Che release, covenant not to sue, or similar agreement provides for
discharge.

Sec. 09.17.080. CONTINGENT FEE AGREEMENTS. (a) An attorney may
not contract for or collect a contingency fee for representing a
person seeking damages in connection with an action for personal
injury based on negligence 1in excess of 25 percent of the amount
recovered.

(b) The Jlimitations 1in (a) of this section apply whether the
recovery 1is by settlement, arbitration, or judgment.

(c) IfT periodic payments for future damages are awarded, the
present value of the periodic payments must be 1included in computing
the total award from which attorney fees are calculated under this
section.

Sec. 09.17.900. DEFINITION. In this chapter "fault” 1includes
acts or omissions that are in any measure negligent or reckless toward
the person or property of the actor or others, or that subject a
person to strict tort liability; the term also includes breach of
warranty, unreasonable assumption of risk not constituting an enforce—
able express consent, misuse of a product for which the defendant
otherwise would be liable, and unreasonable failure to avoid an injury
or to mitigate damages; Jlegal requirements of causal relation apply
both to fault as the basis for liability and to contributory fault.

* Sec. A. AS 09.30.065 is amended to read:

Sec. 09.30.065. OFFERS OF JUDGMENT. At any time more than 10
days before the trial begins [ON OR BEFORE THE 60TH DAY FOLLOWING THE
FILING OF AN ANSWER IN A CIVIL ACTION, AND ON THE FIFTH DAY FOLLOWING
THE DAY DISCOVERY CLOSES AS ORDERED BY THE COURT], either the party
making a claim or the party defending against a claim may serve upon
the adverse party an offer to allow judgment to be entered in complete
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satisfaction of the claim for the money or property or to the effect
specified in the offer, with cost then accrued. If within 10 days
after the service of the offer the adverse party serves written notice
that the offer is accepted, either party may then file the offer and
notice of acceptance together with proof of service, and the clerk
shall enter judgment. An offer not accepted within 10 days 1is con—
sidered withdrawn and evidence of that offer is not admissible except
in a proceeding to determine the form of judgment after verdict. It
the judgment finally entered on the claim as to which an offer has
been made under this section is not more favorable to the offeree than
the offer, the interest awarded under AS 45.45.010(a) and accrued up
to the date judgment 1is entered shall be adjusted as follows:

D if the offeree is the party making the claim, the
interest rate shall be reduced by two percent a year;

(2) if the offeree is the party defending against the
claim, the interest rate shall be increased by two percent a year.
Sec. 5. AS 09.30.070 is amended to read:

Sec. 09.30.070. INTEREST ON JUDGMENTS. The rate of 1interest on
judgments and decrees for the payment: of money is equal to the 12th
Federal Reserve district discount rate as determined under AS 45.45.-
010(b) [10.5 PERCENT A YEAR], except that a judgment or decree founded
on a contract in writing, providing for the payment of interest until
paid at a specified rate not exceeding the legal rate of interest for
that type of contract, bears 1interest at the rate specified 1in the
contract if the interest rate is set out in the judgment or decree.
Sec. 6. AS 09.30.070 1is amended by adding a new subsection to read:

(b) Except when the court finds that the parties have agreed
otherwise, prejudgment interest accrues from the day process is served
on the defendant.
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* Sec. 7. AS 09.43.110 1is amended to read:

Sec. 09.43.110. CONFIRMATION OF AN AWARD. Upon application of

a party, the court shall confirm an award unless

¢D) within the time Jlimits imposed by AS 09.43.120 and
09.43.130 grounds are urged for vacating or modifying or correcting
the award, in which case the court shall proceed as provided 1in
AS 09.43.120 and 09.43.130; or

(2) an appeal 1is taken under AS 09.43.160(c).
Sec. 8. AS 09.43.160 1is amended by adding a new subsection to read:

(c) An award made as a result of arbitration required by AS 09.-
10.075 may be appealed to the district court. The appeal shall be
filed within 60 days after notice of an award is made under AS 09.-
43.080. The court shall grant a trial de novo if an appeal 1is filed
under this subsection.

Sec. 9. AS 09.55.548 1is repealed and reenacted to read:

Sec. 09.55.548. "WARDS. Except as provided in AS 09.17, damages
in a malpractice action shall be awarded 1in accordance with principles
of the common law.

Sec. 10. AS 09.60.010 1is repealed and reenacted to read:

Sec. 09.60.010. COSTS AND ATTORNEY FEES ALLOWED PREVAILING
PARTY. The supreme court shall determine by rule or order the costs,
if any, that may be allowed a prevailing party 1in a civil action.
Unless specifically authorized by statute or by agreement between the
parties, attorney fees may not be awarded to a party 1in a civil
action.

Sec. 11. AS 09.60 1is amended by adding a new section to read:

Sec. 09.60.035. COSTS AND ATTORNEY FEES ALLOWED FOR ARBITRATION

APPEAL. If a party appeals an award made as a result of arbitration

required by AS 09.10.075, and the appellate court increases oOr
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decreases the award by more than 10 u ling party on
jc ata utjul

appeal shall also be awarded actualcosts ai”® nr/w 1 fees incurred
as a result of the appeal.
Sec. 12. AS 09.65 1is amended by adding anewsection to read:

Sec. 09,65.137. CIVIL LIABILITIES OF Z00S. (a) A person may
not recover damages Tfor 1injury to person or property from a zoo or a
zoo operator if

(1) the damages occurred as a result of an inherent risk of
attendance at the zoo;

(2) the zoc operator exercised reasonable care to prevent
the injury; and

(3) signs are posted at prominent places within the zoo and
at each entrance warning that the zoo 1is not liable for 1injuries to
person oi* property occurring as a result of dangers or conditions
inherent in attending the zoo.

(b) In this section

(1) "inherent risk of attendance™ means the dangers or
conditions that are an integral part of the physical layout of a zoo
and the physical proximity of wild animals;

(2) "zoo"™ means a place where wild animals are kept for
exhibition to the public.

Sec. 13. AS 22.15.030(a) 1is amended to read:
(a) The district court has jurisdiction of civil cases and
proceedings as follows:

(€H) for the recovery of money or damages when the amount
claimed exclusive of costs, interest and attorney fees does not exceed
$25,000;

(2) for the recovery of specific personal property, when
the value of the property claimed and the damages for the detention do
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not exceed $25,000;

) for the recovery of a penalty or forfeiture, whether
given by statute or arising out of contract, not exceeding $25,000;

(4) to give judgment without action upon the confession of
the defendant for any of the cases specified in this section, except
for a penalty or forfeiture imposed by statute;

(5) for establishing the fact of death of any person in the
manner prescribed in AS 09.55.020 - 09.55.060;

(6) for the recovery of the possession of premises in the
manner provided under AS 09.45.070 - 09.45.160 when the value of the
property or of the arrears and damage to the property does not exceed
$25,000;

) for the foreclosure of a lien when the amount in con-—
troversy does not exceed $25,000;

(8) for the recovery of money or damages 1in motor vehicle
tort cases yhen the amount claimed exclusive of costs, interest and
attorney fees does not exceed $25,000;

9 over civil actions for taking utility service and for
damages to or interference with a utility line filed under AS 42.20.-
030;

"10) over <cases 1involving 1injunctive relief for domestic
violence under AS 25.35.010 and 25.35.020j_
(1D over an appeal by a party to an arbitration award
AS 09.43.160(c).
* Sec. 14. AS 09.16.010, 09.16.020, 09.16.030, 09.16.040, 09.16.050,
and 09.16.060 are repealed.
* Sec. 15. AS 09. 17 .030 and 09.17.060 enacted 1in sec. 3o0of this Act
have the effect of amending Alaska Rule of Civil Procedure 49by requiring
the jury  toanswer the special interrogatories Jlisted in AS 09.17.060
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regarding the amount of damages and the percentages of fault to be allo—
cated among the parties and to itemize the verdict regarding economic and
noneconomic loss as specified in AS 09.17.030.

* Sec. 16. AS 09.17.060 enacted in sec. 3 of this Act has the effect of
amending Alaska Rule of Civil Procedure 52 by requiring the court to make
specific findings regarding the amount of damages and the percentages of
fault to be allocated among the parties.

* Sec. 17. AS 09.17.030 and 09.17.060 enacted 1in sec. 3 of this Act
have the effect of amending Alaska Rule of Civil Procedure 58 by requiring
the court to include a specific item in its judgment.

* Sec. 18. AS 09.17.040 enacted in sec. 3 of this Act has the effect of
amending Alaska Rule of Civil Procedure 11 by requiring verification of
certain pleadings.

* Sec. 19. AS 09.17.080 enacted 1in sec. 3 of this Act has the effect of
amending Alaska Rule of Civil Procedure 82 by 1limiting the amount that
could be awarded as attorney fees 1in an action for personal injury or
property damage.

* Sec. 20. AS 09.30.070(b) as added by sec. 6 of this Act has the
effect of amending Alaska Rule of Civil Procedure 68 by providing that
prejudgment interest accrues from the day process 1is served on the defen-—
dant .

* Sec, 21. AS 09.60.010 as amended by sec. 10 of this Act has the
effect of amending Alaska Rule of Civil Procadure 82 by prohibiting the
award of attorney fees, unless allowed by statute or by agreement of the
parties.

* Sec. 22. APPLICABILITY. Sections 1 - 14 ofthis Act apply to all
causes of action accruing after the effective cate of this Act, except that
AS 09.17.055(b) enacted in sec. 3 of this Act applies to all contracts for
the provision of collateral benefits that are formed or renewed after the
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effective date of this Act.

* Sec. 23. SEVERABILITY. IT any provision of this Act, or the applica—
tion thereof to any person or circumstance is held invalid, the remainder
of this Act and the application to other persons or circumstances shall not
be affected thereby.

* Sec. 24. LEGISLATIVE INTENT. The legislature 1intends that the
changes made 1in this Act to the code of civil procedure should be reviewed
three years after the effective date of the Act, to determine if additional
modifications or changes are necessary. To achieve effective review, the
legislature requests that the governor direct the division of insurance to
monitor the effect of this Act on premiums being charged for liability
insurance and to report the -effect to the legislature no later than
March 1, in 1987, 1988, and 1989.

* Sec. 25. Except for AS 09.17.080, added by sec. 3 of this Act, this
Act takes effect immediately in accordance with AS 01.10.070(c).

* Sec. 26. AS 09.17.080, added by sec.3 of this Act, only takes effect
if sec. 21 of this Act does not pass each house of the legislature by at
least a two-thirds majority vote. If AS 09.17.080 takes effect, it takes

effect immediately under AS 01.10.070(c).
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Ford/Lauterbac

4/23/86 vy
Original sponsors: Kelly, Abood,
Bennett, et al
IN THE SENATE BY THE FINANCE COMMITTEE
CS FOR SENATE BILL NO. 377 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to civil actions; amending Alaska

Rules of Civil Procedure 11, 49, 52, 58, 68, and 82;
and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND PURPOSE. (a) Tort law 1in this state has
generally been developed by the courts on a case-by-case basis. While this
process has resulted 1in some significant changes 1in the law, including
amelioration of the harshness of many common law doctrines, the legislature
has periodically 1intervened 1in order to bring about needed reforms. The
purpose of this Act 1is to enact further reforms 1in order to create a more
equitable distribution of the cost and risk of 1injury and 1increase the
availability and affordability of insurance.

(b) The Jlegislature finds that boroughs, <cities, and other govern—
mental entities are Tfaced with increased exposure to lawsuits and awards
and dramatic increases 1in the cost of insurance coverage. These escalating
costs ultimately affect the public through higher taxes, loss of essential
services, and loss of the protection provided by adequate 1insurance. In
order to improve the availability and affordability of quality governmental
services, comprehensive reform is necessary.

(©) The legislature also finds comparable cost 1increases 1in profes—
sional liability 1insurance. Escalating malpractice 1insurance premiums
discourage physicians and other health care providers from 1initiating or
continuing their practice or offering needed services to the public and
contribute to the rising costs of consumer health care. Other
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professionals, such as architects and engineers, face similar difficu
choices, financial instability, and unlimited risk in providing services
the public.

) The legislature also finds that general Jliability 1insurance
becoming unavailable or unaffordable to many businesses, individuals, a:
nonprofit organizations 1in amounts sufficient to cover potential losse:
High premiums have discouraged socially and economically desirable acti*.
ities and encourage many to go without adequate 1insurance coverage.

(e) It is the intent of the legislature to reduce costs associate
with the tort system, while ensuring that adequate and appropriate comper.
sation for persons injured through the fault cf others 1is available.

* Sec. 2.AS 09.10 is amended by adding a new section toread:

Sec. 09.10.075. ACTIONS THAT MUST BE ARBITRATED. A person rss
not bring an action for damages based on injury to person or proper:
when the amount 1in controversy 1is less than $25,000, exclusive c
costs, interest and rttorney fees, unless the controversy is firs
arbitrated under AS 09.43.

* Sec.3. AS 09 isamended by adding a new chapter to read:
CHAPTER 17. LIMITATIONS ON CIVIL LIABILITY.

Sec. 09.17.010. NONECONOMIC DAMAGES. (a In an action
recover damages for personal 1injury based on negligence, damages Tt
noneconomic losses shall be limited to compensation for pain, suffer
ing, 1inconvenience, physical 1impairment, disfigurement, loss of enjcv
ment of life and other nonpecuniary damage.

(b) The amount of damages awarded by a court or jury under (=
of this section maynot exceed $250,000 for each <claimbased or.
separate incident or injury.

Sec. 09.17.020. PUNITIVE DAMAGES. (a) Punitive damages may r.c
be awarded 1in an action, whether 1in tort,contract, or otherwise
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unless the claimant proves by clear and convincing evidence that ftr.
party defending the <claim caused 1injury to the claimant by an ac
constituting the commission of a felony under state or federal law, c:
the act constituted deliberate or malicious conduct.

(b) A person may not claim punitive damages 1in a civil action
unless the claimant first establishes a prima facie claim under (@) c
this section.

Sec. 09.17.025. DAMAGES RESULTING FROM INTOXICATION OR COMMIS-
SION OF A CRIME. (a) A personwho suffers personal 1injury or dear:
may not bring an action to recover damages for the personal injury o:
death if the injuries or death occurred while the person was

(1) voluntarily under the influence of intoxicating licuc:
under the 1influence of a controlled substance listed in AS 11.71.-
140 - 11.71.190 and the condition of being under t'ue influence of th>
intoxicating 1liquor or controlled substance contributed more than 5.
percent to the person®s injuries or death; 1if there was 0.10 percen:
or more by weight of alcohol 1inthe person®s blood or 0.°0 grams o:
more of alcohol per 210 liters of the person®s breath, it is presume
that the person was under the influence of intoxicating liquor; or
@) engaged in the commission of a felony, 1if the feior.;.
was causally related to the injury or death in time, place, or activi-
ty; however, nothing in this paragraph shall affecta right of acticr
under 42 U.S.C. 1983.

(b) The provisions of (a)(1) of this section do not apply
person who suffers personal injury or death caused by the intenticr.a
act of another person or persons.

Sec. 09.17.030. ITEMIZED VERDICTS. In every case where damaee:
for personal injury are awarded by the court or jury, the verdic:
shall be itemized between economic loss and noneconomic loss, if any,
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(1) past economic loss;

(2) past noneconomic loss;

(3) future economic loss;

(4) future noneconomic loss; and
(5) punitive damages.

Sec. 09,17.035. PERIODIC PAYMENTS. (a) In an action to recover
damages, the court shall, at the request of a party, enter judgment
ordering that amounts awarded a judgment creditor for future damage;
be paid to the maximum extent feasible by periodic payments rather
than by a lump-sum payment if the award equals or exceeds $100,000 ir
future damages.

(b) The court may require security be posted, 1in order to ensure
that funds are available as periodic payments become due. The ccurt
may not require .security to be posted if an authorized 1insurer, asjj
defined 1in AS 21.90.900, acknowledges to the court 1its obligation tc
discharge the judgment.

(©) A judgment ordering payment of future damages by periodic
payment shall specify the recipient, the dollar amount of the pay—
ments, the interval between payments, and the number of paymencs cr[
the period of time over which payments shall be made. Payments may be
modified only 1in the event of the death of the judgment creditor, Iir.
which case payments may not be reduced or terminated, but shall be
paid to persons to whom the judgment creditor owed a duty of support,
as provided by lav, immediately before death. In the event the judg-—
ment creditor owed no duty of support to dependents at the time of the
judgment creditor®s death, the money remaining shall be distributed ir
accordance with a will of the deceased judgment creditor accepted into

probate or under the intestate laws of the state if the deceased hac
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no will.

(d) IT the court finds that the jJjudgment debtor has exhibite
continuing pattern of failing to make payments required under (c) c
this section, the court shall, 1in addition to the required period!
payments, order the judgment debtor to pay the judgment creditor ar.
damages <ca.used by the failure to make periodic payments, includir.
costs and attorney fees.

Sec. 09.17.040. VERIFICATION OF CIVIL CLAIMS. The party or the
attorney of the party shall sign and verify each complaint, answer,
cross-claim, and counterclaim that the party files. The verificatic:
must include a statement that the person signing the pleading believe
the statements made in the pleading are true. If the court finds the*l
a statement made 1in the complaint, answer, cross-claim, or counter-!
claim was knowingly untrue, and upon motion of a party the perscr!
signing the pleading shall be compelled to show cause why the perscrl
signing the pleading should not be held in contempt of court. "

Sec. 09. 17.045. LIMITED LIABILITY OF CERTAIN DIRECTORS, OFFICE?.; 8
-A-ND- 5-UPEFtINI EhrDKtTfh. (a) Unless the act or omission constitute -
gross negligence, a person may not vrecover damages for an act o:
omission to act, 1in the course and scope of official duties, from th- j
following: r

(¢D) a member of the board of directors or an officer of
nonpront corporatidbn; |

(2) a member of the board of directors of a public c:
nonprofit hospital or a community-based advisory board of a hospital;

(3) a member of a school board cft a
school district;

(4) an elected or appointed official of a political subdi—
vision of the state.
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(b) Notwithstanding (a) of this section, the duties and 1li
ities of a director or officer of a nonprofit corporation to the
corporation or the corporation®s shareholders may not be limited or
modified.

Sec. 09.17.050. EFFECT OF CONTRIBUTORYFAULT. In anactior.
based on fault seeking to recover damages for 1injury or death to a
person or harm toproperty, contributory fault chargeable to the
claimant diminishes proportionately the amount awarded as compensatory
damages for the 1injury attributable to the claimant®s contributory
fault, but does not bar recovery.

Sec. 09.17.055. COLLATERAL BENEFITS. (a) Except when the
collateral source 1is a federal program that by law 1is required to seek
subrogation and except death benefits paidunder life 1insurance, a
claimant in an action to recover damages for personal injury or death
may only recover damages from the defendant that exceed amounts re—
ceived by or paid for the benefit of the claimant as compensation for
the injuries from collateral sources, whether private, group, or
governmental, and whether contributory or noncontributory. Evidence
of collateral sources, other than a federal program that by law 1is
required to seek subrogation and the death benefit paidunder lire
insurance, 1is admissible after the fact finder has rendered an award.
The court may take into account the value of che claimant"s rights tc
coverage exhausted or depleted by payment of these collateral benefits
by adding back a reasonable estimate of their probable value, or by
designating and holding for possible periodic payment that amount cf
the award that would otherwise have been deducted.

(b) A person who provides collateral benefits admissible under
(a) of this section may not bring an action based on the provision of

the ccllateral Dbenefits, nor may the person be subrogated to the

CSSB 377(Fin) -6-
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rights of a plaintiff against a defendant.

Sec. 09.17.060. APPORTIONMENT OF DAMAGES. (a) In all actio:
involving fault of more than one party to the action, 1including thir
party defendants and persons who have been released under AS 09.17
070, the court, unless otherwise agreed by all parties, shall instrut
the jury to answer special 1interrogatories or, if there 1is no jur;
shall make findings, 1indicating

¢)) the amount of damages each claimant would be entitle
to recover if contributory fault is disregarded; and

(2) the percentage of the total fault of all of the parrie
to each claim that 1is allocated to each claimant, defendant, thirc
party defendant, and person who has been released from liability unde
AS 09.17.070; for this purpose the court may determine that two c
more persons are to be treated as a single party.

(b) In determining the percentages of fault, the trier of fac
shall consider both the nature of the conduct of each party at faul
and the extent of the causal relation between the conduct and trFr
damages claimed.

(c) The court shall determine the award of damages to eac
claimant 1in accordance with the findings, subject to a reduction unce
AS 09.17.070, and enter judgment against each party liable on th
basis of rules of several [liability. The court shall also determir.
and state in the judgment each party®s equitable share of the obliga
tion to each claimant 1in accordance with the respective percentages c
fault.

Sec. 09.17.070. EFFECT OF RELEASE. A release, covenant not
sue, or similar agreement entered 1into by a claimant and a perse
liable discharges that person from Iliability to the claimant, but i

does not discharge another person |liable upon the same claim unles
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the release, covenant not to sue, or similar agreement provides fo
discharge.

Sec. 09.17.080. CONTINGENT FEE AGREEMENTS. (a) An attorney tea-
not contract for or collect a contingency fee for representing -
person seeking, damages in connection with an action for persona
injury based on negligence in excess of 25 percent of the acoun®
recovered.

(b) The Jlimitations 1in (a) of this section apply whether the
recovery 1is by settlement, arbitration, or judgment.

(c) IT periodic payments for future damages are awarded, the
present value of the periodic payments must be 1included 1in ccmputing
the total award from which attorney fees are calculated under this
section.

Sec. 09.17.900. DEFINITION. In this chapter "fault”™ include;
acts or omissions that are in any measure negligent or reckless tovar.
the person or property of the actor or others, or that subject a
person to strict tort Jliability; the term also includes breach cr
warranty, unreasonable assumption of risk not constituting an enforce—
able express consent, misuse of a product for which the defendant
otherwise would be liable, and unreasonable failure to avoid an 1ir.jurv
or to mitigate damages; Jlegal requirements of causal relation applLv
both to fault as the basis for liability and to contributory fault.
Sec. 4. AS 09.30.065 1is amended to read:

Sec. 09.30.065. OFFERS OF JUDGMENT. At any time more char if
davs before the trial begins [ON OR SEFORE THE 60TH DAY FOLLOWING THE
FILING OF AN ANSWER IN A CIVIL ACTION, AND ON THE FIFTH DAY FOLLOWING
THE DAY DISCOVERY CLOSES AS ORDERED BY THE COURT], either the party
making a claim or the party defending against a claim may serve upon

the adverse party an offer to allow judgment to be entered in complete
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satisfaction of the claim for the money or property or to the effect
specified in the offer, with cost then accrued. IT within 10 days
after the service of the offer the adverse party serves written, notice
that the offer 1is accepted, either party may then file the offer and
notice of acceptance together with proof of service, and the clerk
shall enter judgment. An offer not accepted within 10 days 1is con—
sidered withdrawn and evidence of that offer is not admissible except
in a proceeding to determine the form of judgment after verdick. If
the judgment finally entered on the claim as to which an offer has
been made under this section is not more favorable to the offeree than
the offer, the interest awarded under AS 45.45.010(a) and accrued up
to the date judgment 1is entered shall be adjusted as follows:

1)) if the offeree is theparty making the claim, the
interest rate shall be reduced by two percent a year;

(2) if the offeree is the party defending against the
claim, the interest rate shall be increased by two percent a year.
Sec. 5. AS 09.30.070 1is amended to read:

Sec. 09.30.070. INTERESTON JUDGMENTS. The rate of interest on

judgments and decrees for the payment of money 1is equal to the 12th

.Federal Reserve district discount rate as determined under AS 45.45.-

010(b) [10.5 PERCENT A YEAR], except that a judgment or decree founded
on a contract 1in writing, providing for the payment of interest until
paid at a specified rate not exceeding the legal rate of interest fcr
that type of contract, bears interest at the rate specified 1in the
contract if the interest rate is set out in the judgment or decree.
Sec. 6. AS 09.30.070 1is amended by adding a new subsection to read:
(b) Except when the court finds that the parties have agreed

otherwise, prejudgment interest accrues from the dav process 1is served
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* Sec. 7. AS 09.43.110 is amended to read:

Sec. 09.43.110. CONFIRMATION OF AN AWARD. Upon application of

a party, the court shall confirm an award unless

(¢D) within the time [limits 1imposed by AS 09.43.120 and
09.43.130 grounds are urged for vacating or modifying or correcting
the award, 1in which case the court shall proceed as provided in
AS 09.43.120 and 09.43.130; or

(2) an appeal 1is taken under AS 09.43.160(c)-.
Sec. 8. AS 09.43.160 1is amended by adding a new subsection to read:

(©) An award made as a result of arbitration required by AS 09.-
10.075 may be appealed to thedistrict court. Theappeal shall be
filed within 60 days after notice of an award 1ismade under
AS 09.43.080. The court shall grant a trial de novo 1if an appeal is
filed under this subsection.

Sec. 9. AS 09.55.548 is repealed and reenacted to read:

Sec. 09.55.548. AWARDS. Except as provided in AS 09.17, damages
in amalpractice action shall be awarded 1in accordance with principles
of the common law.

Sec. 10. AS 09.60.010 1is repealed and reenacted to read:

Sec. 09.60.010. COSTS AND ATTORNEY FEES ALLOWED PREVAILING
PARTY. The supreme court shall determine by rule or order the costs,
if any, that may be allowed a prevailing party in a civil action.
Unless specifically authorized by statute or byagreement between the
parties, attorney fees may not be awarded to a party in a civil
action.

Sec. 11. AS 09.60 1is amended by adding a new section to read:

Sec. 09.60.035. COSTS AND ATTORNEY FEES ALLOWED FOR ARBITRATION

APPEAL. IT a party appeals an award made asa result of arbitration

required by AS 09.10.075, and the appellate court increases or
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decreases the award by more than 10 percent, the prevailing party on
appeal shall also be awarded actual costs and attorney fees 1incurred
as a result of the appeal.
Sec. 12. AS 22.15.030(a) 1is amended to read:

(a) The district court has jurisdiction of civil cases ar.d
proceedings as follows:

€H) for the recovery of money or damages when the amount
claimed exclusive of costs, interest and attorney fees does not exceed
$25,000;

(2) for the recovery of specific personal property, when
the value of the property claimed and the damages for the detention do
not exceed $25,000;

(3) for the recovery of a penalty or forfeiture, whether
given by statute or arising out of contract, not exceeding $25,000;

(4) to give judgment without action upon the confession cf
the defendant for any of the cases specified in this section, except
for a penalty or forfeiture imposed by statute;

(5) for establishing the fact of death of any person in the
manner prescribed in AS 09.55.020 - 09.55.060;

(6) for the recovery of the possession of premises in the
manner provided under AS 09.45.070 - 09.45.160 when the value of the
property or of the arrears and damage to the property does not exceed
$25,000;

(7) for the foreclosure of a lien when the amount 1in con-—
troversy does not exceed $25,000;

(8) for the recovery of money or damages 1in motor vehicle
tort cases when the amount claimed exclusive of costs, interest and
attorney fees does not exceed $25,000;

(9) over civil actions for taking utility service and for

m
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damages to or interference with a utility line filed under AS 42.20.-
030;

(10) over cases involving 1injunctive vrelief for domestic
violence under AS 25.35.010 and 25.35.020j_

(11) over an appeal bv a party to an arbitration award under
AS 09.43.160(c).

* Sec. 13. AS 09.16.010, 09.16.020, 09.16.030, 09.16.040, 09.16.050,
and 09.16.060 are repealed.

* Sec. 14. AS 09. 17.030 and 09.17.060 enacted 1in sec. 3 of this Act
have the effect of amending Alaska Rule of Civil Procedure 49 byrequiring
the jJury to answer the special interrogatories Jlisted 1in AS 09.17.060
regarding the amount of damages and the percentages of fault to be allo—
cated among the parties and to itemize the verdict regarding economic ar.d
noneconomic loss as specified in AS 09.17.030.

* Sec. 15. AS 09.17.060 enacted in sec. 3 of thisAct has the effect of
amending Alaska Rule of Civil Procedure 52 by requiring thecourt to make
specific findings regarding the amount of damages and the percentages of
fault to be allocated among the parties.

* Sec. 16. AS 09. 17.030 and 09.17.060 enacted 1in sec. 3 of this Act
have, the effect of amending Alaska Rule of Civil Procedure 58 by requiring
the court to include a specific item in its judgment.

* Sec. 17. AS 09.17.040 enacted in sec. 3 of thisAct has the -effect of
amending Alaska Rule of Civil Procedure 11 by requiring verification of
certain pleadings.

* Sec. 18. AS 09.17.080 enacted 1in sec. 3 of this Act has the effect of
amending Alaska Rule of Civil Procedure 82 by limiting the amount that
could be awarded as attorney fees 1in an action for personal 1injury or
property damage.

* Sec. 19. AS 09.30.070(b) as added by sec. 6 of this Act has the

CSSB 377 (Fin) -12-
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effect of amending Alaska Rule of Civil Procedure 68 by providing that
prejudgment interest accrues from the day process 1is served on the defen—
dant .

* Sec. 20. AS 09.60.010 as amended by sec. 10 of this Act has the
effect of amending Alaska Rule of Civil Procedure 82 by prohibiting the
award of attorney fees, unless allowed by statute or by agreement of the
parties.

* Sec. 21. APPLICABILITY. Sections 1 - 13 of this Act apply to all
causes of action accruing after the effective date of this Act, except that
AS 09.17.055(b) enacted in sec. 3 of this Act applies to all contracts for
the provision of collateral benefits that are formed or renewed after the
effective date of this Act.

* Sec. 22. SEVERABILITY. ITf any provision of this Act, or the applica—
tion thereof to any person or circumstance is held invalid, the remainder
of this Act and the application to other persons or circumstances shall not
be affected thereby.

* Sec. 23. LEGISLATIVE INTENT. The legislature intends that the
changes made 1in this Act to the code of civil procedure should be reviewed
three years after the effective date of the Act, to determine if additional
modifications or changes are necessary. To achieve effective review, the
legislature requests that the governor- direct the division of insurance to
monitor the effect of this Act on premiums being charged for Jliability
insurance and to report the effect to the legislature no later than
March 1, in 1987, 1988, and 1989.

* Sec. 2k. Except for AS 09.17.080, added by sec. 3 of this Act, this
Act takes effect immediately in accordance with AS 01.10.070(c),

* Sec. 25. AS 09.17.080, added by sec.3 of this Act, only takes effect

if sec. 10 of this Act does not pass each house of the legislature by at
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AMENDMENT 1

es 20-27 amdd”naert the following:
DNECONOHXe DAMAGES. In an action to
IOMirinjury based on negligence,
losses shall be limited to
mffeting, 1inconvenience, physical

it, loss » enjoyment of life and

-— Jr uoiuage.



Amendment 1. VLimits on Noneconomic.. Damage. Damages 1in
tort actions are of two types: (1) economic damages which
consist of medical expenses and wage loss? and (2)
noneconomic damages which consist of pain and suffering,
disfigurement, loss of enjoyment of life and the like.

Under present law, juries lump both of these categories 1in
one total award, with the result that no one in Alaska has
any idea how much money juries have awarded in the past for
pain and. suffering. The only thing we do know is that the
vast majority of negligence cases are for small SO0
that the number of cases that will be affected b# 1 limit of
$500,000 on noneconomic damages will be minimal. Imposing a
limit then will seriously impact a very few people with
catastrophic injuries with no known corresponding public
benefit. Until the legislature has some knowledge of who
will be affected and how much they will be affected? it
should adopt no limits but leave it to juries to decide what
is fair in particular cases. IT the legislature does adopt
a limit, it will be substituting its judgment, having heard
no evidence in any case, for that of juries which have heard
all cf the evidence.

The proposed amendment describes what types of damages
may be awarded by a jury but removes the limit on
noneconomic damages. Another section of the bill, Sec.

09.17.030, would require juries to specify in their verdicts



how much money 1is being awarded for noneconomic damages.
This provision will at least provide the kind of information
necessary for the legislature to make a reasoned judgment at
some future time as to the need for and impact of a

statutorily mandated limit on noneconomic damages.



AVEHDMENT_3

Delate material from page 2 lines 28 through page 3,
line 4, anaHnsert the following:

Sec. 09.17><*20. PUNITIVE DAMAGES/ (a) Punitive
damages may not be awarded in an action, whether in tort,
contract, or otherwise/Ninless supported by clear and
convincing evidence. Fifty\percent of any punitive or
exemplary damages that may be adjudged against the party
defending the claim shall/lse awarde&to the benefit of the
state and when paid " ositod in the geheral fund.

(b) The amount punitive damages aiWded to the
state shall be considered a part of the amount\recovered by
the claiming party for purposes of calculating ar\award of
attorney fee”. \

(c) .Except for purposes of seeking execution onV
judgment/, the state may not: bring or be joined in an action
based/on punitive damages that may be awarded under this

section.



Amendment 2. Punitive Damages. Punitive damages under
present law can only be awarded when a parties conduct 1is in
"reckless disregard” of the rights of others, or done with
malice toward another. The leading case in Alaska involved
a gun manufacturer who knew a gun was defective and likely
to cause serious injury to a person using the gun. The
manufacturer knew the defect could be remedied for less than
$1.75/gun but still decided to sell it to the public without
modification. Since the manufacturer had no malice toward
any particular individual and the conduct was not a crinme,
it would not be subject to punitive damages under this bill.
It was, however, conduct which recklessly disregarded the
safety of persons using the product.

The amendment returns to the Senate Judiciary version.
It does not effect the standards under which punitive
damages may be awarded but does effect who gets them. Since
they are in the nature of a civil fine, 50 percent ofthenm
will go to the public? to provide an incentive for a
plaintiff to seek them, the remaining 50 percent will go to
the plaintiff. Under present law all punitive damages go to

the plaintiff.



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. cssb Til

The committee substitute for this bill calls for a
study of the current insurance crisis.

First, a detailed and thorough examination will be
undertaken of closed claims by line in Alaska for insurance
companies doing business in Alaska. Second, a thorough
examination will be made of insurance company financial
operations, expenditures, and profitability.

From the closed claims study we will be able to
identify:

(a) the extent to which the legal system has or has not been the
cause of dramatic liability insurance premium increases and
coverage reduction in crisis lines in Alaska;

(b) how victims are faring under the present system; and

(c) what the various specific tort reform proposals will
actually accomplish.

The analysis of insurance company finances will enable us®to
determine:

(a) the extent to which dramatic liability insurance rate
increases and coverage limitations in Alaska are -- or are not
m cost-justified,

(b) what alternatives exist to limiting coverage and.raising
rates; and

(c) the legislative and/or regulatory actions which may be
necessary to resolve the State"s liability insurance crisis.

In order to undertake the study the Department of Law
will hire outside financial management experts to determine the
causes of the existing insurance situation, and tc advise of
possible corrective actions.

pee 2 of 2



AKMENDMENT NO. 7

Page 5, line 28, delete e<for appointedjofficial” JéuruJéi®-*)

W/ —* i
Purpose - including all appointed municipal officials

in a section granting blanket immunity 1is overly broad.

AMENDMENT NO 8
Page 8, delete lines 3-13.
Purpose - Returns to existing system of allowing
persons to make their own contractual arrangements with

their own attorneys.

AMENDMENT NO. 9 A

Page 9, lines 2872~, delete, "process is served on the”
defendant™ and insert”"the cause of-"-action”accures.”

Purpose - to preserve”xi”~sting law relating to
prejudgment interest-by” stating that-~such interest accrues
from the date"”of injury.
AMENDMENT NO. 10 /T=,1
Page 10, lines 197Z5, delete all mateiriai®ansd renumber
remaining sections accc”"yxy

Purpose - to retain Rule 8~""oviding for partial

compensation of attorney fees for all prevailing parties 1in
fl{=Muel T i - X

(MofyzsbtA by



Amendment #5

Delete all material on page 7, lines 2-25, and insert the
following: /

Sec. 09.17.060. APPORTIONMENT OF DAMAGES, /(a) In all
actions\nvolving fault of more than one partyyto the action,
includng third-party defendants and persons who have been
released under AS 09.17.070, the court, unless otherwise
agreed by ari parties, shall instruct the j)iry to answer
special interrogatories or, if there is no/jury, shall make
findings, indicating /

(1) the\iamount of damages each claimant would be
entitled to recover\if contributory fault is disregarded; and

(2) the percentage of the total fault of all of the
parties to each claim th”t is allocated to each claimant,
defendant, third-party defendant,/and person who has been
released from liability un&er AS/09.17.070.

() In determining the percentages of fault, the trier
of fact shall consider both t;he\iature of the conduct of each
party at fault and the extent ofthe causal relation between
the conduct and the damages7claimeck The trier of fact may
determine that two or more/persons are to be treated as a
single party if their conduct was a ckuse of the damages
claimed and the separate act or omission of each person cannot
be distinguished. / \

(c) The court shall determine the award of damages to
each claimant in accordance with the fiiidings, subject to a
reduction under AS 09.17.070, and enter judgment against
each party liable./ The court shall also determxie and state
in the judgment each party"s equitable share of~the obligation
to each claimant/ in accordance with the respectivexpercentages
of fault.

(d The/court shall enter judgment against eachxparty
liable on the basis of joint and several liability, except
that a party who is allocated less than 50 percent of the
total fault® of all the parties may not be jointly liable for
more than/bwice the percentage of fault allocated to that
party. "or

ful-rtid.  Gifijoy.rte]  OtU-rc



Amendments. Apportionment of Damages - Joint and
Several Liability. Under present law, if three defendants
are held liable for an injury to a plaintiff, they each bear
full responsibility for the total amount of the damage. -
This is "joint and severally” liability. If one of the
defendants pays the full amount of the judgment he has
rights under law to contribution from the other defendants.
IT one of those defendants has no money, the courts long ago
uniformly concluded that the problem of insolvency 1is one
that the remaining defendants who contributed to the
accident will have to bear, rather than reducing the award
of an injured plaintiff who is not at fault*

Some persons are concerned that juries are holding some
defendants, like states and cities with "deep pockets,”™ only
minimally liable, but the result under joint and several
liability is that they end up getting stuck for the whole
judgment. Accordingly, both the Senate Judiciary Committee
and the House Labor and Commerce Committee sought a
compromise which would insure that defendants only minimally
liable would not be held responsible for all the damage,
while still providing a cushion for innocent parties who
were seriously injured by multiple defendants, some of whom
might be insolvent. Senate Judiciary and House Labor and
Commerce produced what we have included as Amendment 5,

which in subsection (d) continues the rule of joint and



several liability but changes it to provide that a defendant
is never more responsible in damages than for twice his
percentage of fault for the injury. If in fact then a
defendant 1is only liable for five percent of an injury, he
cannot be held responsible for more than ten percent of the
total damages. Only if a defendant is responsiv e for at
least 50 percent of the injury can he be held Hlii..jle for the
entire amount of the damages. Even then, he would still
have the right to seek contribution from the other
defendants who were also liable for the injury.

The proposed Senate Finance version would limit
responsibility on the basis of "severalZ¥ liability by saying
that you are responsible in damages only for your percentage
of fault as decreed by a jury. Even if the allocation of
fault were an exact science, which it is not, this proposal
would entirely shift the risk of insolvent defendants from
the remaining defendants who are at fault to a plaintiff who
is blameless and injured. Remember the issue here 1is not
whether a party should be responsible in damages for more
than their percent of fault; the issue is when a party who
is at fault has no money, who should bear the risk - the
plaintiff or other parties at fault. This amendment

attempts to compromise that issue.
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FURTHER AMENDMENT RE APPLICATION OF RULE 82
Page 10, Ilines 25-25, delete "a civil damages action”™ and
insert, "an action for damages for personal injury based on
negligence."”
— this language tracks similar language as to
applicability throughout the new chapter 17 enacted 1in

section 3 of the bill.



TO: CSSB 377 (Finance) By: Faiks

Amendment #1

Page 13, line 16 insert new section:

* Sgction 22.  AS 09.65 is amended by adding a new section to
read:

Sec. 09.65.137. CIVIL LIABILITIES OF Z0OS. (a) A
person may not recover damages for injury to person or
property Trom a zoo or a zoo operator, iT the damages oc-
curred as a result of an inherent risk of attendance at a
200, notice of the inherent risk was posted as required under
(b) of this section, and the zoo operator exercised reason-
able care to prevent the injury.

(b)) A zoo operator shall post signs at prominent Pl es
within a zoo and at each entrance. Each sign shall inclu a
statement warnln? that the zoo is not liable for injuries
person or proRer y occurring as a result of dangers or
conditions inherent in attending the zoo.

ac
de

to

(c) For purposes of this section
(1)  "inherent risk of attendance” means the

dangers or conditions that are an integral part of the
phy3|?aJ layout of a zoo and the physical proximity of wild
animals’

(2) "zoo"™ means a place where wild animals are
kept for exhibition to the public.

Renumber remaining sections accordingly



TO: CSSB 377 (Finance) By: Faiks

Amendment #1

Page 13, line 16 insert new section:

* Sgction 22.  AS 09.65 is amended by adding a new section to
read:

Sec. 09.65.137. CIVIL LIABILITIES OF Z00S. (a) A
erson ma¥ not recover damages for injury to person or
roperty from a zoo or a zo0 operator, if the damages oc-
urred as a result of an inherent risk of attendance at a
00, notice of the inherent risk was posted as required under
b) of this section, and the zoo operator exercised reason-
ble care to prevent the injury.

(b) A zoo operator shall post signs at prominent
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statement warnln? that the zoo is not liable for inju 0
person or proger y occurring as a result of dangers or

conditions inherent in attending the zoo.
(c) For purposes of this section

(L)  "inherent risk of attendance" means the
dangers or conditions that are an integral part of the
phy3|?aJ layout of a zoo and the physical proximity of wild
animals?

(2) "zoo" means a place where wild animals are
kept for exhibition to the public

Renumber remaining sections accordingly
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AMENDMENT

By Eliason
Offered in the SENATE
T0:  CSSB 377 (Finance) Version #2
Page 10, line 15 Delete  Sec. 9 andrenumber the following

sections accordingly.



AMENDMENT

By Eliason
Offered in the SENATE
TO:  CSSB 377 (Finance) Version #2
Page 8, line 2 After the word "discharge." add the following

language.

"However, the claim of the releasing person against other persons
Is reduced by the amount of the released person's equitable share of
the obligation, determined in accordance with the provisions of

AS 09.17.060."
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AMEHPMEHT 3

Delete material from page 2 lines 28 through page 3,
line 4, and insert the following:

Sec. 09.17.020. PUNITIVE DAMAGES. (@) Punitive
damages may not be awarded in an action, whether in tort,
contract, or otherwise, unless supported by clear and
convincing evidence. Fifty percent of any punitive or
exemplary damages that may be adjudged against the party
defending the claim shall be awarded to the benefit of the
state and when paid deposited in the general fund.

(b) The amount of punitive damages awarded to the
state shall be considered a part of the amount recovered by
the claiming party for purposes of calculating an award of
attorney fees.

(c) Except for purposes of seeking execution on a
judgment, the state may not bring or be joined in an action
based on punitive damages that may be awarded under this

section.



Amendment 2. Punitive Damages. Punitive damages under
present law can only be awarded when a parties conduct is in
"reckless disregard” of the rights of others, or done with
malice toward another. The leading case in Alaska involved
a gun manufacturer who knew a gun was defective and likely
to cause serious injury to a person using the gun. The
manufacturer knew the defect could be remedied for less than
$1.75/gun but still decided to sell it to the public without
modification. Since the manufacturer had no malice toward
any particular individual and the conduct was not a crime,
it would not be subject to punitive damages under this bill.
It was, however, conduct which recklessly disregarded the
safety of persons using the product.

The amendment returns to the Senate Judiciary version.
It does not effect the standards under which punitive
damages may be awarded but does effect who gets them. Since
they are in the nature of a civil fine, 50 percent of them
will go to the public; to provide an incentive for a
plaintiff to seek them, the remaining 50 percent will go to
the plaintiff. Under present law all punitive damages go to

the plaintiff.



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. cssh 377

The committee substitute for this bill calls for a
study of the current insurance crisis.

First, a detailed and thorough examination will be
undertaken of closed claims by line in Alaska for insurance
companies doing business in Alaska. Second, a thorough
examination will be made of insurance company financial
operations, expenditures, and profitability.

_ _ From the closed claims study we will be able to
identify:

(a) the extent to which the legal system has or has not been the
cause of dramatic liability insurancé premium increases and
coverage reduction in crisis lines in Alaska;

fc) how victims are faring under the present system; and

¢c) what the various specific tort reform proposals will
ctually accomplish,

(
(
a
The analysis of insurance company finances will enable us to
determine:

(a) the extent to which dramatic liability insurance rate
increases and coverage limitations in Alaska are -- or are not
— cost-justified,

(b) what alternatives exist to limiting coverage and-raising
rates; and

(c) the legislative and/or regulatory actions which may be
necessary to resolve the State’s liability insurance crisis.

_ _ In order to undertake the study the Department of Law
will hire outside financial management experts to determine the
causes of the existing insurance situation, and to advise of
possible corrective actions.

page ?__ 0f- 2
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AMENDMENT 6

Delete material beginning at page 8, line 24 through
page 9, line 16, and insert the following:

Sec. 09.30.065. OFFERS OF JUDGMENT. At anv time more
than 30 days before the trial begins [ON or before the 60th
DAY FOLLOWING THE FILING OF AN ANSWER IN A CIVIL ACTION, AND
ON THE FIFTH DAY FOLLOWING THE DAY DISCOVERY CLOSES AS
ORDERED BY THE COURT], either the party making a claim or
the party defending against a claim may serve upon the
adverse party an offer to allow judgment to be entered in
complete satisfaction of the claim for the money or property
or to the effect specified in the offer, with cost then
accrued. If within 10 days after the service of the offer
the adverse party serves written notice that the offer is
accepted, either party may then file the offer and notice of
acceptance together with proof of service, and the clerk
shall enter judgment. An offer not accepted within 10 days
is considered withdrawn and evidence of that offer is not
admissible except in a proceeding to determine the form of
judgment after verdict. If the judgment finally entered on
the claim as to which an offer has been made under this
section is not more favorable to the offeree than the offer,
the interest awarded under AS 09.30.070 [AS 45.45.010(a)]
and accrued up to the date judgment is entered shall be

adjusted as follows:



(€D if the offeree is the party making the claim,
the interest rate shall be reduced by five [TWO] percent a
year;

(2) if the offeree is the party defending against
the claim, the interest rate shall be increased by five

[TWO] percent a year.



AKMENDMENT NO. 7
Page 5, line 28, delete "or appointed official”
Purpose - including all appointed municipal officials

in a section granting blanket immunity is overly broad.

AMENDMENT NO 8
Page 8, delete lines 3-13.
Purpose - Returns to existing system of allowing
persons to make their own contractual arrangements with

their own attorneys.

AMENDMENT NO. 9
Page 9, lines 28-29, delete, "process is served on the
defendant”™ and insert, "the cause of action accures.”
Purpose - to preserve existing law relating to
prejudgment interest by stating that such interest accrues

from the date of injury.

AMENDMENT NO. 10
Page 10, lines 19-25, delete all material and renumber
remaining sections accordingly.
Purpose — to retain Rule 82 providing for partial
compensation of attorney fees for all prevailing parties 1in

civil actions.



AMENDMENT TO CSSB 377 (Fin):
Page 8, lines 3-13, delete all material and insert a new
section to read:

"Sec. 09.17.080. ATTORNEY FEE AGREEMENTS. (a) An
attorney may not contract for or collect a contingency fee
for representing a person seeking damages in connection with
an action for personal injury based on negligence in excess
of 25 percent of the amount recovered.

(b) If periodic payments for future damages are
awarded, the present value of the periodic payments must be
included in computing the total award from which attorney
fees are calculated under (a) of this section.

(c) An attorney may not contract for or receive a fee
for defending a person against a claim for damages in
connection with an action for personal injury based on
negligence in excess of 25 percent of the amount in
controversy or the amount recovered by the plaintiff.

(d) The limitations of (a) and (b) of this section
apply whether the recovery is by settlement, arbitration, or
judgment.”
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Offered: 3/20/80
Referred: Judiciary

Original sponsors: Ié

BY THE LABOR AND
IN THE SENATE COMMERCE COMMITTEE

CS FOR SENATE BILL NO. 377 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to civil actions; amending Alaska
Rules of Civil Procedure 49, 52, 58, 68, and 82; and
providing for an effective date."
BF IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09 is amended by adding a new chapterto read:
CHAPTER 17. LIMITATIONS ON CIVIL LIABILITY.

Sec. 09.17.010. NONECONOMIC DAMAGES.  (a) In an action to
recover damages for personal injury based on negligence, damages for
noneconomic losses shall be limited to compensation for pain, suffer-
ing, inconvenience, physical impairment, disfigurement, loss of enjoy-
ment of life and other nonpecuniary damage.

(b) The amount of damages awarded by a court or jury under (a)
of this section may not exceed $250,000 for each claim based on a
separate incident or injury.

Sec. 09.17.020. ITEMIZED VERDICTS. In every case where damages
for personal injury are awarded by the court or jury, the verdict
shall be itemized between economic loss and noneconomic loss, if any,
and economic loss shall be further itemized by category.  Itemization
of economic loss by category includes: (1) amounts intended to com-
pensate for reasonable expenses that have been incurred, or which will
be incurred, for necessary medical, surgical, x-ray, dental, or other
health or rehabilitative services, drugs, and therapy; (2) amounts
intended to compensate for lost wages or loss of earning capacity; and
(3) all other economic losses claimed by the plaintiff or granted by

-1- CSSB 377 (L&C)
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the jury. Averdict shall further determine the amounts intended to
compensate for injury or losses incurred before the verdict and
amounts intended to compensate for losses that will be incurred in the
future.

Sec. 09.17.030. PERIODIC PAYMENTS. (a) In an action to recover
damages for personal injury, the court shall, at the request of a
judgment creditor, enter judgment ordering that amounts awarded for
future damages be paid to the maximum extent feasible by periodic
payments rather than by a lump-sum payment if the award equals or
exceeds $50,000 in future damages. The court may require a judgment
debtor to post security adequate to assure full payment of future
damages awarded by judgment.

(b) A judgment ordering payment of future damages by periodic
payments shall specify the recipient, the dollar amount of the pay-
ments, the interval between payments, and the number of payments or
the period of time over which payments shall be made. Payments may be
modified only in rhe event of the death of the judgment creditor, in
which case payments may not be reduced or terminated, but shall be
paid to persons to whom the judgment creditor owed a duty of support,
as provided by law, immediately before death. The court that rendered
the original judgment, may, upon petition of a party in interest,
modify the judgment to award and apportion the unpaid future damages
in accordance with this section.

(c) If the court finds that the judgment debtor has exhibited a
continuing pattern of failing to make payments under (b) of this
section, the court shall find the judgment debtor in contempt of court
and, in addition to the required periodic payments, shall order the
judgment debtor to pay the judgment creditor any damages caused by the
failure to make periodic payments, including costs and attorney fees.

CSSB 377 (L&C) -2-
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(d) Following expiration of all obligations specified in the
periodic payment judgment, the obligation of the judgment debtor to
make further payments shall cease and security given under (a) of this
section shall revert to the judgment debtor.

(e) A certified copy of a judgment or order of the court issued
under this section may be recorded under AS 09.30.010, but may not
become a lien upon real property before the date that payment becomes
due.

Sec. 09.17.040. EFFECT OF CONTRIBUTORY FAULT. In an action
based on fault seeking to recover damages for injury or death to
person or harm to property, contributory fault chargeable to the
claimant diminishes proportionately the amount awarded as compensatory
damages for an injury attributable to the claimant's contributory
fault, but does not bar recovery.

Sec. 09.17.050. APPORTIONMENT OF DAMAGES. (a) In all actions
involving fault of more than one party to the action, including third-
party defendants and persons who have been released wunder AS 09.17.-
060, the court, unless otherwise agreed by all parties, shall instruct
the jury to answer special interrogatories or, if there is no jury,
shall make findings, indicating

(1) the amount of damages each claimant would be entitled
to recover if contributory fault is disregarded; and

(2) the percentage of the total fault of all of the parties
to each claim that is allocated to each claimant, defendant, third-
party defendant, and person who has been released from liability under
AS 09.17.060; for this purpose the court may determine that two or
more persons are to be treated as a single party.

(b) In determining the percentages of fault, the trier of fact
shall consider both the nature of the conduct of each party at fault

-3- CSSB 377(L&C)
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and the extent of the causal relation between the conduct and the
damages claimed.

(¢c) The court shall determine the award of damages to each
claimant in accordance with the findings, subject to a reduction under
AS 09.17.060, and enter judgment against each party liable on  the
basis of ruleu of several liability. The court also shall determine
and state in the judgment each party's equitable share of the obliga-
tion to each claimant in accordance with the respectivepercentages of
fault.

Sec. 09.17.060. EFFECT OF RELEASE. A release, covenant not to
sue, or similar agreement entered into by a claimant and a person
liable discharges that person from liability to the claimant, but it
does not discharge another person liable upon the same claim unless
jthe release, covenant not to sue, or similar agreement provides for
discharge. However, the claim of the “releasing person against other
jersons is reduced by the amount cf the released person's equitable
.hare of the obligation, determined in accordance with the provisions
of AS 09.17.050.:

Sec. 09.17.900. DEFINITIONS. In this chapter

(1) "fault" includes acts or omissions that are in any
measure negligent or reckless toward the person or property of the
actor or others, or that subject a person to strict tort [liability;
the term also includes breach of warranty, unreasonable assumption of
risk not constituting an enforceable express consent, misuse of a
product for which the defendant otherwise would be liable, and unrea-
sonable failure to avoid an injury or to mitigate damages; legal
requirements of causal relation apply both to fault as the basis for
liability and to contributory fault;

(2) "future damages" includes damages for future medical

CSSB 377 (L&C) -4-
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treatment, care or custody; loss of future earning capacity; or any
future noneconomic loss.
Sec. 2. AS 09.10 is amended by adding a new section to read:

Sec. 09.10.075. PERSONAL INJURY ACTIONS THAT MUST BE ARBITRATED.
A person may not bring an action for damages based on personal injury
when the amount in controversy is less than $100,000, exclusive of
costs, interest and attorney fees, unless the ~controversy is first
arbitrated under AS 09.43.

Sec. 3. AS 09.30.065 is amended to read:

Sec. 09.30.065. OFFERS OF JUDGMENT. On or hefore the 60th day
following the filing of an answer in a civil action, and on the fifth
day following the day discovery closes as ordered by the court, [EI-
THER THE PARTY MAKING A CLAIM OR] the party defending against a claim
may serve uponthe party making the claim [ADVERSE PARTY] an offer to
allow judgment to be entered in complete satisfaction of the claim
against that defending party for the money or property or to the
effect specified in the offer, with cost then accrued. If within 10
days after the service of the offer the claiming [ADVERSE] party
serves written notice that the offer is accepted, either party may
then file the offer and notice of acceptance together with proof of
service, ar.d the.clerk shall enter judgment. An offer not accepted
within 10 days is considered withdrawn and evidence of that offer s
not admissible except in a proceeding to determine the form of judg-
ment after verdict. If the judgment finally entered on the claim as
to which an offer has been made under this section is not more favor-
able to the claiming party [OFFEREE] than the offer, the claim may not
bear interest from the date of the offer to the date of judgment  [THE
INTEREST AWARDED UNDER AS 45.45.010(a) AND ACCRUED UP TO THE DATE
JUDGMENT IS ENTERED SHALL BE ADJUSTED AS FOLLOWS:

-5- CSSB 377 (L&C)
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(1) IF THE OFFEREE IS THE PARTY MAKING THE CLAIM, THE
INTEREST RATE SHALL BE REDUCED BY TWO PERCENT A YEAR;
(2) IF THE OFFEREE IS THE PARTY DEFENDING AGAINST THE
CLAIM, THE INTEREST RATE SHALL BE INCREASED BY TWO PERCENT A YEAR].
*Sec. 4. AS 09.43.110 isamended toread:
j Sec. 09.43.110. CONFIRMATION OF AN AWARD. Upon application of
a party, the court shall confirm an award unless
(1) within the time limits imposed by AS 09.43.120 and
09.43.130 grounds are urged for vacating or modifying or correcting
the award, 1in which case the court shall proceed as provided 1in
AS 09.43.120 and 09.43.130; or
(2) an appeal is taken under AS 09.43.160(c).-
*Sec. 5. AS 09.43.160 isamended by adding a new subsection to read;
(c) An award made as a result of arbitration required by AS 09.-
10.075 may be appealed to the proper court. The appeal shall be filed
within 60 days after notice of an award is made under AS 09.43.080.
The court shall grant a trial de novo if an appeal is filed under this
subsection.
*Sec. 6. AS 09.60.010 1isamended by adding a new subsection to read:
(b) Notwithstanding (a) of this section, the court may not award
attorney fees to a prevailing party in an action for damages to the
person or to property in the absence of a specific finding that the
p;}ty at fault acted with malice, in bad faith, or with reckless
disregard of the rights of another in causing the injury. In this
subsection, "reckless disregard of the rights of another"™ means a lack
of consideration of the rights of another in a mannerthat is reason-
ably likely to cause damage to the person or property of another.

*Sec. 7. AS 22.10.020(d) 1is amended to read:

(d) The superior court has jurisdiction in all matters appealed

CSSB 377 (L&C)
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to it (1) from a subordinate court; (2) by a party to an arbitration
award under AS 09.43.160(c); [,] or (3) an administrative agency when
appeal is provided by law. The hearings on appeal from a final order
or judgment of a subordinate court or administrative agency shall be
on the record unless the superior court, in its discretion, grants a
trial de novo, 1in whole or in part.

* Sec. 8. AS 09.16.010, 09.16.020, 09.16.030, 09.16.040, 09.16.050, and
09.16.060 are repealed.

* Sec. 9. AS 09.17 020 and 09.17.050 enacted in sec. 1 of this Act have
the effect of amending Alaska Rule of Civil Procedure 49 by requiring the
jury to answer the special interrogatories listed in AS 09.17.050 regarding
the amount of damages and the percentages of fault to be allocated among
the parties and to itemize the verdict regarding economic and noneconomic
loss as specified in AS 09.17.020.

* Sec. 10. AS 09.17.050 enacted in sec. 1 of this Act has the effect of
amending Alaska Rule of Civil Procedure 52 by requiring the court to make
specific findings regarding the amount of damages and the percentages of
fault to be allocated among the parties.

* Sec. 11. AS 09.17.020, 09.17.030 and 09.17.050 enacted in sec. J of
this Act have the effect of amending Alaska Rule of Civil Procedure 58 by
requiring the court to include a specific item in its judgment.

*Sec. 12. AS 09.30.065 as amended by sec. 3 of this Act has the effect
of amending Alaska Rule of Civil Procedure 68 by providing that prejudgment
interest stops accruing from the date of an offer by a defending party that
a claiming party fails to increase at judgment.

*Sec. 13. AS 09.60.010 as amended by sec. 6 of this Act has the effect
of amending Alaska Rule of Civil Procedure 82 by allowing costs and attor-
ney fees in an action for personal injury or property damage only after a

specific finding of malice, bad faith, or reckless disregard of the rights

-7- CSSB 377 (L&C)
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of another in causing the injury.

*Sec. 14. APPLICABILITY. Sections 1 - 7 of this Act apply to all

causes of action accruing after the effective date of this Act.

* Sec. 15. LEGISLATIVE INTENT. The legislature intends that the
changes made in this Act to the code of civil procedure should be reviewed
three years after the effective date of the Act, to determine if additional
modifications or changes are necessary. To achieve effective review, the

legislature requests that the governor direct the division of insurance to

9monitor the effect of this Act on premiums being <charged for liability

10

11

12

13

insurance and to report the effect to the legislature no later than
March 1, in 1987, 1988, and 1989.

*Sec. 16. This Act takes effect immediately in accordance with AS 01.-

10.070(c).-

CSSB 377 (L&C) s



AMENDMENT <i

CSSB-377 (Fin) version 2

DELETE: Sec. 2, page 2, lines 12 - 17

Sec. 8, page 10, lines 9-114

AND IF THE ABOVE DELETIONS ARE DELETED, THEN:

DELETE: Sec. 11, page 10, lines 27 - line 3 (page 11)



Senator Joe Josephson
April 28, 1986

Senate Finance Committee Meeting
RE: Senate Bill 377

I have reviewed the 4/23/86 work draft of CSSB 377
(Finance) and want to share some concerns. The problems 1
cite are generally unrelated to the philosophy, but involve
questions of meaning and intent.

1. Section 2. What 1is the intent with respect to the
costs of arbitration? There will be indigent plaintiffs who
will not be able to pay the costs of arbitration; 1is it the
intent that the State assume the costs in such a case, just
as court costs are borne by the taxpayer? IT not, how is
the matter to be dealt with?

2. Section 2. "The amount in controversy"™ is usually
considered to be the amount pleaded by the plaintiff-s
attorney. Has the Committee considered whether Section 2

will tend to raise the demands in smaller cases, 1instead of
to lower the demands, and if so,.what effect that will have
on the costs to insurers?

3. Section 3, page 3, lines 5-7. Does the Committee
intend that before a punitive damages 1issue can go to the
jury or judge, there will be a bifurcated proceeding to
establish the "prima facie claim"? If so, is the Committee
contemplating two proceedings? Before the same judge and
jury? Or before a different judge and/or jury? How else
will the claimant "first establish™ a prima facie claim?

4. Page 4, lines 13-17. Assuming that there 1is a bona
fide problenm of stability in the insurance industry,
somebody should be sure that the 1insurer making periodic
payments will be able to perform years 1into the future.
Please see the language in my bill, SB 392, which called for
periodic payments but with protections for the victims.

5. Does the periodic payment language provide for
post-judgment interest on the amount deferred? If you
reduce the award to present value, but have no inflation
factor or interest requirement on the amount deferred, then
the victim gets devalued dollars Jlater on 1instead of the
real and genuine value of what the jury or judge intended to
award as compensation.

6. Page 5. What 1is a "continuing pattern of failing"”
to make payments? IfT payments are made ca an annual basis,
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Senator Josephson
April 28, 1986
SB 377

would this require the wunpaid victim to wait two or three
years before asking the court to order relief? Why 1is not
one default sufficient to trigger a court order?

7. Page 5. Limited Jliability. Does this section
purport to exclude the liability of certain corporate
directors or officers, etc., for such torts defamation
(libel or slander), fraud, etc.? If net, the language

should be changed.

These are a few issues that spring up from the page. |
hope this memorandum will be helpful.
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OFFICE OF THE GOVERNOR
Juneau

April 28, 1986

The Honorable Jan Faiks

The Honorable John Sackett

Co-Chairs, Senate Finance Committee
AND

The Honorable M. Mike Miller

Chairman, House Judiciary Committee

Alaska State Legislature

P. 0. Box V

Juneau, AK 99811

Re: Tort Reform
Dear Senators Faiks and Sackett, Representative Miller:

Today, | am recommending that we take clear and measured
steps toward tort reform through a number of moderate
changes to our current civil justice system. The first
steps | propose include 1) revision of the common law
concerning joint and several liability, 2) statutory changes
to allow courts to award and monitor periodic payments of
future economic damages 1in appropriate cases, and 3) a
requirement that a percentage of all punitive damage awards
be turned over to the state, to be used to promote legal
services for the poor and disadvantaged of Alaska.

The real goal of tort reform is affordable insurance that
will allow small businesses, non-profit groups, and
individual Alaskans to operate, secure in the knowledge that
they have the coverage they need at rates they can afford.
It is to that end that | am recommending these changes.

In addition, and equally important, 1 am asking the
Legislature to authorize and fund a thorough study of both
the claims experience and the ttue financial condition of
the insurance industry in Alaska. We need to uncover the
real facts behind the present insurance crisis, to determine
whether additional modifications to the judicial system are
warranted, and to consider whether additional legislative
actions might ease the present insurance crisis.

I am not, however, convinced that our civil justice systenm
can be held solely responsible for the current insurance
crisis. Nor am | convinced that tort reform will result in
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Representative M. Mike Miller

lower insurance premiums or more availability of insurance
at any price. Many experts believe the current crisis 1is
simply the result of a downturn in the economic cycle of the
insurance industry, and that changes 1in the cost and
availability of insurance may come about in the near future
as a consequence of normal market forces.

Both this Administration and the Legislature have been the
subject of tremendous lobbying efforts by a variety of
interest groups who want to bring about significant changes
in our civil justice system. The rationale behind many of
the arguments advanced 1is sometimes confusing and
occasionally misleading. I have received hundreds of
communications from small businessmen, day-care operators,
fishermen, professionals, and people from all walks of life,
including those who represent the insurance industry,
suggesting that significant tort reform will lead to lower
insurance premiums and more availability of insurance
coverage.

I have carefully considered the arguments and various
proposals concerning tort reform. Generally, before |1
support any legislation, I must first be assured that the
legislation is fair, equitable, and just for all Alaskans,

not just certain special interest groups. I also must be
assured that the rights of Alaskans who are the unfortunate
victims of accidents in this state are fully protected. A

balance needs to be struck between the rights of victims to
compensation for their injuries and legitimate concerns for
a more equitable distribution of the cost and risk of
injury. The end result of any modification to our civil
justice system must be fairness to all Alaskans, 1including
the small businessman, the professional, the urban resident,
the villager, the poor, and the disadvantaged.

Probably the most significant tort reform measure currently
under consideration by the Legislature is an amendment to

the legal doctrine of joint and several liability. This is
an area of law which society has developed over the course
of many years. Under this doctrine, when a fact finder

determines that two or more defendants are each at fault in
causing an injury to a plaintiff, that plaintiff may recover
all of his damages against any one defendant and it is the
defendants® responsibility to collect among themselves.



Senator Jan Faiks - 3 - April 28, 1986
Senator John Sackett
Representative M. Mike Miller

Problems arise where one or more of the defendants is
insolvent or otherwise judgment proof. In such a case,
another defendant may have to pay all of the injured
person®s damages and the paying defendant may have no
recourse to recover the amount he paid in excess of his
"fair" share. The doctrine of joint and several liability
developed because society, recognizing that some inequities
will result in any case whereone ofthe parties responsible
for the injury cannot pay hisor her share, decided that it
would be more equitable for a guilty defendant to bear the
added burden, rather than the injured victim.

This doctrine, however, oftenresults in inequities of
another form. Where only oneof the defendants has the
financial ability to pay, that defendant may end up paying
100 percent of the plaintiff®s damages, even though that
defendant 1is only 5 or 10 percent negligent in the
particular case. This is the so-called "deep-pocket"
problem. Municipalities, the State, and persons responsible
enough to maintain insurance are often required to pay large
sums of money when their actual contribution arguably should
be much less.

Given these competing considerations, there is currently
under consideration one proposal modifying joint and several
liability which attempts to strike a fair balance between
the rights of the victim, which must be protected, and the
rights of the financially responsible defendant. This
version provides that a partymay be held liable for up to
-- but not more th&ii -- twicethe party"s percentage of
fault in the accident. It recognizes that pure several
liability, which is supported by some advocates of tort
reform, may result in victims not being adequately
compensated for their injuries, while pure joint and several
liability, as it is currently applied, may unjustly burden
those who are financially responsible.

A second concept drawing much attention is a proposal to put
a cap on non-economic damages, which are generally referred
to as pain and suffering. One version of a tort reform bill
which 1 have seen purports to limit any award for
non-economic damages to 25 percent of the present value of
the economic damages awarded,or 8500,000.00, whichever 1is
less. Since a significant portion of economic damages
frequently involves lost wages, under this provision a
successful businessman or a brain surgeon would have a right
to more non-economic damages than an Alaskan who lives by a
subsistence way of life, a housewife who does not work
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outside the home, a teenager who has not yet had the
opportunity to demonstrate his or her income earning
capabilities, or an older retired Alaskan -- even where the
amount of pain and suffering sustained by each was equal.
This is unacceptable: it discriminates among Alaskans on
the basis of wealth, is constitutionally questionable, and
fails to consider the rights of accident victims. As |
stated earlier, 1 cannot support legislation that is not
fair and equitable for all Alaskans.

Another tort reform measure currently under consideration is
whether society should require parties to arbitrate cases
where the amount claimed by the plaintiff is relatively
small. Although 1 agree that there are undoubtedly better
ways to resolve disputes than taking all matters to court, |1
believe this proposal has some serious problems, because it
would infringe upon the right of people to be compensated 1in
small cases. Under the proposed legislation, the cost of an
arbitration must be borne by the parties. This 1is in
contrast to our traditional system of justice in which the
courts are funded by the State and everyone has a right of
access to the courts to redress grievances. By requiring
the cost of an arbitrator to be borne by the parties -- a
cost which could be very significant in any given case -
persons with relatively small but nonetheless legitimate
claims will be effectively prevented from recovering for
their injuries. In addition, there appears to be little
consideration of the difficulties and costs inherent in
holding arbitration hearings in the small, more remote
villages of Alaska, where the court system already exists
but an arbitration mechanism does not. In my opinion,
further study of alternative dispute resolution mechanisms
is necessary before we enact legislation to require
arbitration, and | recommend this 1idea be considered in the
interim by the Legislature.

With respect to the idea of periodic -- rather than lump
sum -- payments of awards for future economic loss (such as
future wages), | would recommend that the courts be given

the discretion to require that the portion of a judgment
representing future economic loss be paid into a trust
account or used to purchase an annuity and thereafter paid
in periodic installments to the victinm. The Legislature
should indicate that payments for future economic losses
should, in the appropriate case, be made on a periodic
basis. I would not propose that periodic payments of future
economic loss be required in every case, nor should periodic
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payments ever be used to reduce the liability or obligations
of the defendant.

Finally, with respect to proposals dealing with the award of
punitive damages (which frequently result in an undeserved
windfall to the plaintiffs), | believe we should provide
that 50 percent of all punitive damages awarded in any case
be turned over to the State6 This money should be placed in
a special fund, which we could call the Legal Justice Fund,
created for the purpose of providing legal services for the
poor. I have asked the Department of Law to advise the
Legislature on how this might be accomplished and proposed
legislation is attached.

There are several other tort reform proposals presently
before the Legislature, but at this time 1 think that we
should proceed with caution. I have suggested a couple of
things that can be done at this time. However before we do
more, we need to develop the specific information necessary
to tailor future modifications to accomplish the desired
result.

There are two sides to the tort reform issue. In order to
accomplish something meaningful in the years to come, 1
suggest that any modification to our civil justice system
should be coupled with a complete study, financed by the
Legislature and performed during the interim, which focuses
on two major areas concerning the 1insurance crisis. First,
a detailed and thorough examination should be undertaken of
closed claims by line in Alaska for insurance companies
doing business in Alaska. Second, a thorough examination
should be made of insurance company financial operations,
expenditures, and profitability.

From the closed claims study we would be able to identify:
(a) the extent to which the legal system has or has not
been the cause of dramatic liability insurance premium
increases and coverage reduction in crisis lines in Alaska;

(b) how victims are faring under the present system; and

(¢) what the various specific tort reform proposals will
actually accomplish.
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The analysis of insurance company finances will enable us to
determine:

(a) the extent to which dramatic liability insurance rate
increases and coverage limitations 1in Alaska are -- or are
not -- cost-justified,

(b) what alternatives exist to limiting coverage and
raising rates; and

(c) the legislative and/or regulatory actions which may be
necessary to resolve the State®s liability insurance crisis.

I believe these proposals represent a genuine TfTirst step
towards tort reform by successfully balancing the competing
interests involved in this issue while guaranteeing that the

rights of all Alaskans are protected. In addition, the
proposed interim study would greatly assist not only the
Legislature - but Alaskans generally -- to see precisely

what has caused our current insurance crisis and what can be
done to correct it.

Bill Sheffield
Governor

Attachments



Sec. AS 37.05 1is amended by adding a new section to

read:

Sec. 37.05.153. LEGAL JUSTICE FUND. There 1is estab—
lished as a separate trust fund in the state treasury the
Legal Justice Fund. The fund consists of amounts contrib—
uted by persons who are awarded punitive or exemplary damag—
es in a civil action under AS 09.17.020. Money in the fund
may not be diverted for a purpose other than for providing

legal services for the poor in civil or criminal matters.



Sec. 09.17.020. PUNITIVE DAMAGES. (a) Punitive dam—
ages may not be awarded 1in an action, whether 1in tort, con-—
tract, or otherwise, unless supported by clear and convinc—
ing evidence. Each claiming party must agree that 50
percent of any punitive or exemplary damages that may be
adjudged against the party defending the claim will be con—
tributed to the legal justice fund established in AS 37.05.-
153. Money 1in the fund shall be held in trust to finance
legal services for the poor.

(b) The amount of punitive damages awarded to the
state shall be considered a part of the amount recovered by
the claiming party for purposes of calculating an award of
attorney fees.

(c) Except for purposes of seeking execution on a
judgment, the state may not bring or be joined in an action
based on punitive damages that may be awarded under this

section.
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MEMORANDUM April 23, 1986

SUBJECT: Limitation of Civil Actions
CSSB 377 (Finance) Version #2

TO: Senator Dick Eliason
Finance Committeen™ ,

FROM: Terri Lauterbach
Assistant Revisor of Statutes

The following is a sectional analysis of the above refer—
enced Senate bill:

Section 1 - Legislative Findings

Section 2 - Requires that personal injury and property
damage actions seeking damages of less than $25,000,
exclusive of costs, interest, and attorney fees, must be

arbitrated under AS 09.43 before a Iqwsuit can be commenced.
i

Section 3 - This section creates a new chapter that
generally provides for limits on amount and type of recovery
in a civil action. The analysis will discuss each section

of this chapter in turn.

Sec. 09.17.010 - Limits the amount that could be recovered
for noneconomic damages to $250,000.

Sec. 09.17.020 - Raises the standard of proof for the award
of punitive damages by requiring clear and convincing evi—
dence of an act that is felonious, deliberate, or malicious.

Sec. 09.17.025 - Prohibits a personal injury action by a
victim who was intoxicated, under the influence of a con—
trolled substance, or committing a felony at the time of
injury unless the act causing the victim®s injury was inten—
tional .

Sec. 09.17.030 - Requires that verdicts be itemized be—
tween punitive damages, economic loss, and noneconomic loss,
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and that a verdict must categorize compensation for existing
and future losses.

Sec. 09.17.035 - Requires that an award of future damages
in excess of $100,000 must be paid to the maximum extent
feasible by periodic payments, rather than in a lump sum, if
requested by a party. Requires the court to make specific
findings regarding periodic payment, and provides the court
may require the judgment debtor to post security. A judg—
ment requiring periodic payment must specify the recipient,
amount, interval between payments, and number of payments to
be made. Judgment may be modified only if the judgment
creditor dies, 1in which case the payments go to persons the
judgment creditor owed a duty of support prior to death.
Allows the court to penalize a judgment debtor who fails to
make required payments.

Sec. 09.17.040 - Requires a person who submits certain
pleadings to a court to verify that the person believes that
statements in the pleadings are true.

Sec. 09.17.045 - Limits liability of school superintendents,
elected or appointed officials of a political subdivision,
and certain board members.

Sec. 09.17.050 - Establishes by statute the rule already
established by case law, that contributory fault diminishes
recovery, but does not bar a plaintiff from seeking compen—
sation.

Sec. 09.17.055 - Provides that a civil award for personal
injury or death must be reduced by the amount received by
the claimant from other sources for the injury or death.
Does not apply to life insurance death benefits or some
kinds of recoveries under federal programs.

Sec. 09.17.060 - Requires the jury or court to,apportion
damages between each party to the lawsuit, if there 1is more
than one party to the action. Each party is assigned a per—
centage of the fault, and damages are awarded based on the
applicable percentage. Changes the existing rule of joint
and several liability to one of several liability only.

For example, if A sues B and C,and A is not at fault, and B
and C are each 50* at fault, assuming damages are $100,000,

B and C would each be liable for $50,000 in damages. Under
rules of joint and several liability, Party A could collect
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the entire judgment of $100,000 from either B or C, 1in which
case B or C would seek contribution if either paid more than
their share. Under a rule of several liability, A cannot
collect from B or C more than their respective shares of the
liability, so if B is insolvent, A is without recourse for
that $50,000.

Sec. 09.10.070 - Provides that if a person settles a
claim, the settlement does not release anyone else unless
the agreement so provides. However, the sum of the total

claim is reduced by the amount of the released persons
share of the damages, determined under AS 09.17.060.

Sec. 09.17.080 - Limits contingency fees for attorneys who
represent plaintiffs in personal injury actions based on
negligence.

Sec. 09.17.900 - Definition of "fault."”

Section 4 - Changes the time period for when an offer of
judgment must be served on a party in order for that offer
to be considered a reason for reducing interest on any award
made later to the other party.

Section 5 - Changes the interest rate on judgments so that
it will float according to the Federal Reserve discount
rate. > ,

Section 6 - Provides that prejudgment interest accrues

from the day process 1is served on the defendant unless the
parties have agreed otherwise.

Section 7 - Technical change related to section 8.
Section 8 - Provides that appeal of an arbitration award
must be filed within 60 days of an award. Also, requires a

new trial of the issues, if an appeal is filed.

Section 9 - Technical amendment required so that Mmalpractice
actions governed by sections in AS 09.55 are also governed
by the limitations of AS 09.17, enacted in this draft.

Section 10 - Provides that attorney fees cannot be awarded
unless authorized by statute or an agreement between the
parties.
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CANTON, Ohio (AP) -
veterinarian isbeing sued by a
couple who claim he diagnosed
a pairful back condition inBar-*
ney, threir 4-year-old dachs-
hund, but then kept the dog he
“didn"t have the heart” to de-

stroy.

“1 know 1 probably should
have done it, but how do you
kill a dog who swagging his tail
and licking your face?"" said
Dr. Daniel Evans. "l just
couldn™do it

The lavsuit, filad Thursday
by Linda G. and Dennis W.
Gregory' of Perry Township,
contends they suffered “severe
emotional trauma” from the
doctors treatment of their dog.

The Stark County Common
Pleas Court lawuit, which
seeks $100,000 damages from
Evans and Massillon Animal
Hospital, contends Mrs. Greg-
ory asked Evans to destroy
Bamey last October, based on
his diagnosis of possible contin-
ued pain and eventual paraly-
Sis.

They learmed Bamey was
alive when they took another
animal to Evans’office earlier
this month. Bamey was re-
turnmed to them March 5, caus-
ing them “another emotional
trauma, although admittedly a
happy one,” the lawsuit said.

Evans said he agreed to de-
stroy the dog after Mrs. Greg-
ory told him she didn“twant to
spend any money on the dog for
treatment of what she saidwas
a painful back condition.

“When lwent in to put him
tosleep, he jumped all over me
and lickedmy face and wagged
his tail,'" said Evans. “ Ididn*
have the heart to put him to
sleep. She said he was in pain
and yet there he was jumping
<around.”

Evans said he cared for Bar-

ney for.the next five months,
intending evenitual ly to destroy
thedog.-
“He became a part of the fam-
ily. We just loved him and fed
him and gave him a good
home.""

Al

Pydicaraced EL nillin [

By MICHELE DIGIROLAMO/ &
United Press Interratiael

PHILADELPHIA - A
woman who blamed a CAT
scan for loss of her psychic
powers has been awarded

- Anchorage Dailly News

1

more than $1 million by ae

Jury but a ““shocked" hospi-
tal attormey said Friday the

verdict would be appealed.”, ...

> “If the yerdict is allowed
to stand, its an outrage and
an example of why the
American tort system has to
be changed,” said Richard
Galli, an attormey for Temple
University Hospital, where
the CAT scan was performed.

A jury deliberated about
45 minutes Thursday before
awarding Judith Richardson
Haimes, 42, $500,000, plus
$418,000 in delay dama es
Haimes, of Clearwater,
lived in New Castle, Del-,
the time of the test.

Haimes had contended
that as a result of the CAT
scan she suffered severe
headaches when she tried to
concentrate to use her psy-
chic powers. Her attomey,
Joel Lieberman, said Haimes
had previously earned her
living as a psychic and was
able to read peoplels auras
and help police solve crimes,

After the jury®™ hoard
Haimes” case, Court of Com-
mon Pleas Judge Leon Katz
ruled Haimes had failed to
prove her claim that he CAT
scan left her with headaches
that made it impossible for
her to use her ;psychic JOoN-:.
ers , VA
" Katz ordered tre" Jury"to

dlsregard Haimes” allega-
- iinxt imr inct P

Tbo Associated Press

Judith Richardson Haimes

powers and consider only her
testimony about the negative
allergic reaction she suffered
from a dye injected during
the CAT scan,

“There is no way in the
worlld a person who walked
out of the hospital, did rot.
pass out, did not lose con-
sciousness, whose heart did
not stop beating, who did not
stop breathing, is entitled o
pain and suffering in that
amount of money,” Galli
said,

“l1 was shocked,” Galli
said. "Theres no basis for
i-t_'l

But Lieberman disagreed
.and maintained the award
; would, have been much high-

£ er if, .the juy,*had. been al-

flowed® to .consider Haimes~’
loss of chic powers and
Incs of hn9n."g< pamintrs.

Saturchy, March 2, 1956
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11 - Allows costs and attorneys fees to be awarded
in connection with appeal of an arbi—
award if the award is increased or decreased ten

by the appellate court.

12 - Gives the district court jurisdiction over
of arbitration awards related to section 8.

13 - Repeals AS 09.16, the existing chapter con—
contribution among joint tortfeasors.

14 - Provides for the amendment of Civil Rule 49.
15 - Provides for the amendment of Civil Rule 52.
16 - Provides for the amendment of Civil Rule 58.
17 - Provides for the amendment of Civil Rule 11.
18 - Provides for the amendment of Civil Rule 82.
19 - Provides for the amendment of Civil Rule 68.
200 - Provides for the amendment of Civil Rule 82.
21 Provides that the Act will apply to actions

the effective date of ,the Act.

22 - Severability clause.

23 - States legislative intent that the changes
this Act be reviewed in three years. Also requests
reports from the division of insurance premiums

for liability insurance.
24 - Effective date for most of the bill.
25 - Provides that AS 09.17. 080, added, by sec. 3

if Sec. 10 of the bill does
in each house. If sec. 10
then AS

only takes effect

in each house,
not take effect.



Ploataffsviev:

In his article, Mr. Kleinfeld concludes
that Rule 82, under which the prevailing
party is compensated partially for at—
torneys “fees, should be abolished. I pre—
sume; this expresses disagreement with
Chief Justice Burger 3 proposal to ex—
pand the approach to the federal courts. |
respectfully, but sincerely, disagree with
Mr_ Kleinfeld 3 conclusion, Inmy view,
Rule 82 does encourage settlement, in a
fair and meaningful manner, and would
be especially appropriate in the federal
system.

Contrary to Mr. Kleinfeld 3 opinion,
plaintiffs do consider the impact of an
adverse Rule 82 award upon them. The
Rule 82 award directly applies to the
determination of liability and to the
amount of the judgment through Rule
68 . In my experience, Rule 68 offers of
judgment less often control. In cases
where damages are the primary issue,
parties are usually able to settle, with
some help from Rules 82 and 68.

Mr. Kleinfeld also concludes that Rule
82 isineffective in discouraging nuisance
cases. He does so on the basis that “ifthe
case is litigated through trial, the defen—
dant will probably win an award of
$5,000 to $10,000 against the plaintiff.
But because the cost to the defendant will
exceed the award, and because the award
will probably be uncollectible, most
defendants will pay up to $5,000 or so
even on frivolous claims.”~

My experience has been that defen-

(Please turn to page 11)

By James A, Parrish

Tredde” jurd
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Are a
Success

Defense vien:

Civil Rule 68, which has been in opera—
tion in Alaska for many years, permits
only the defendant to make an offer of
judgment. However, with the passage of
Alaska Statute &9.30.055 in 1980, either
party may make an offer of judgment.
The difference is that Rule 68 provides
for awards of costs and attorneys ~fees,
while the statute increases or decreases
the prejudgment interest by 2 percent,
making a 4 percent difference when ap—
plied to both sides "costs. That could be
substantial if the case were large and
several years old at the time of judgment.

I strongly support both the ruleand the
statute. The benefit of Rule 68 is to the
defendant. Even Mr. Kleinfeld does not
suggest abolishing Rule 68. The purpose
of Rule 68 isto provide protection to the
defendant against Alaska Rules 82 and
79, .which allow for awards of costs and
attorneys fees to the prevailing party. If
Rule 68 did not exist, a plaintiff might
claim $1 million and demand in settle—
ment $100,000, but only recover $10,000
and stillbe the prevailing party. If, under
those circumstances the defendant recog—
nizes the claim as a $10,000 claim and
makes an offer of judgment for $10,000,
he can protect himself against a subse—
quent award of costs and attorneys “fees;
thus, in effect, making himself the pre—
vailing party. Without Rule 68 he would
be helpless to protect himself against
costs and attorneys ~fees short of paying
an unreasonable demand.

(Please turn to page 10)
By H. Bixler Whiting

Spring 190S
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rsunrustconsrderrn%the fact that the recipient hasbeen  aspect of the case is normallg very small and should
vgn e]d tglrsngHrlat(omeys fees to recover the money p]robably not have any eftect on considering the merits

Attorneys spend very little_time reBarrngacostbrll Istronjga/ support the provisions forpreJudgmentrn
and motion reﬁardmg Same. The cost bill isdecided by terest and Rule &attorneys’ fees, prrmarrg becausethey
the clerk, not ecou t, A party may ask the court to ré- recognrzeeconomrcand Iegal reality and areequitable, |
vrewthe Clerk’s rul rngs but %hatdoes not even re urrea suPport them secondarily because they tend to promote
hearing in most cases, and the costs to the war [arg setemento %se
r;vrett ell- eﬁtabrrshed Aﬁ meys’ feescan ewar Vtrmate the e]nch ang bar are resrgonsrple for re-
ithout any hearing at all by the trial judge, alt ﬁ S0 vrng drsryutes ether Dy settlement or litigatiop,
sometimes hearings are held. The time Spent on this  and | Believe theseprovrsrons advance that, ttf"

Farm na ractrcrn level, aplaintiff'sattorney facedwith
Ru?e 82Q S re?urr dto ar?\P Hrs client, up front, of the
(Continued from page 8) Boss Prlrt¥ an adverse Rule 82awaro| nrs advice
dants, esrfecrally insurers, do no Paty unfounded  Usually prompts the client to more completely disclose
nusagceca{ms Any win is awin for n c0 H(n y.In- theweaké)orntsofhrsgasetot attorne and 0 express
volved. The lessmerit there Isto a case, the lesslikelyitis . amore realistic attitude toward evaluating it.
to settl In other words, oncet e client has agersono/%takem
Whetheran average award of S5000to S10000upon  alawsuit—over and above the mere possibility of recov-
a sucoessful defense’Is full compensation, says nothing  ering.money in his favor—he take9 much more interest
about theimpact upon prospecﬁrve Plarntrffs confrderrnlg init. This efables the ttorney, earl%on to evaluate the
nchsurts Evenim ecunrous,oam Itts are usuall case more fairly by shifting t ee phasis avray rom
ally responsible an areesPecaIIysensrtrvea out Incur- Wm revenge or so%a rt)rmcrg Case
rrnﬁ attorrgys fees agains hich are evaluat dfarrly and early, tend to settle early.

e or not, S ”‘GW Ittorsrtgsesrgr]e@\amtgf Where 3 d t t
Wi who 1s willl ere 0es not happen, irterim resources ae
un oung claim at the rrsL ogf m@urrm ? Ft)prffrcult to achleve, if atall,

{ wasted makmg setteme F

000 ljability. The mere filing of such™a AUd ment  Thus, when the plajntiffis mancrallY realistic, Rule &

createsalreno g/rea property he mi ht crrre SBrves avery beneticial purpose to all
To th S gxtent thére are those Iarntrf ttorneys

who would file nuisance cases at the risk of asu stanta ECONOMIC DURESS ON PLAINTIFFS
attorney fee award, abolishing Rule &2would not hel | think Mr, Kleinfeld protests too much concerning
Those armants basetherrclaqm on what they think the  the economic duress on plaintiffs. He fails to consider

defendant wil a to avoid defending a lawsuit. There  several factors:
15 0 prospect of Y btaning an aTmate attorney fee (Cg 1) theim actofRuIe 820n settlement before the hiring
awardrnsuchcases Asto rsclassoflrtrgant , Imposin unse rfr rn of litig atron

Rule 82]JS at worst. Heutral At best, it discolirages th f(s the real nee oatleastpar |a||[ycompensate lain-
f|n of some of what would otherwise be nuisance trf with bona fide claims for the attorneys’ feestheyn-

aifheg,gth side of the obIe rstrf] nursancedefense g?;g the resolve of average plaintiffs to Rursu?abona
exr eenouE to allow uI ornearl fullat-  fideClaym evenatsomerrs 0 o rngattor eys' fees;
torneys’ fees to a plain{i ffwho has heen orce totrY @ the very real economic Impact which ule 8has
case veranursan ede ense. Absentsucharule, mstru upon defendants.
tional or we -hegled grrvate defendants can literally Rule &applies in uncontestedaswellascontestedlrt
drive plaiptits” attorngys out of the market in small- to igation, It aPplres to nearly all civi] claims, contractual
medrum-$|ze cases, It | rs imply Impossible, evenwitha  or tortm nature. In the]pr senceofRuIe82a otential
lear liability and cIer amage case, In the $10000to  defendant cannot, without incurring expenses to him-
000 range, to make a rofit against an o itructrve self, force the p| mtrfftohrreanattorneyand file alaw-
fense in the ‘absence of an attor e s' feesrule. Even  suitjust to se t) he IS Serious.
srmPecontract c%sescan be forced 1o take 10days ac- Inun Isputable claims, whichwould not be contested
tua trra time wrt tre ardtot eamount at Issle. If In court, t e mere frlmg ofacomplarnt Rrovrdes for an
theclaim isin the $20000range, counsel must charge b VY]ar(? aﬁtorne s’ fees hase Bon t euHcontested
the hour. Without an'award ofa]ttorne s fees, the]ust- edule. Thus, I contract an dent cases, thereiscon
ly deservmﬁ claimant can actua losé maney. srderab%mcen ve to avoid eaayrng1 payment to credi-
Althou uc casesc rpéphkeevenwrth attornegs tors to the point of orcrng Itigatio

eeaward P]/aremuc r%to ha[p en without Intortcases Rule & rvrdgsa,nadded ncentjve for
them. W entear/ ooccor It Is mandatory that the  insurance comganre?t affrrmatrve?/ ? se%temen
Ramtrff receive dn award for attorneys" tees, hopefully prior to selection of legal counsel. Aside from the obv

ear actual EXPENSES, (Please turn to page 53)
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gonment of his a oeal This gromotes settlements,
ut not necessarily In a just manner

SUPREME COURT INCONSISTENCY

An oddity of Alaska Supreme Court practice sug-
?ests an nference that the court docs not really be-
|eve In the justice of the doctrines it has imposed.

IthouPh the supreme court awards attorneys’ fees
to Frevat %parttes it does not follow anything like
nt t|t routinely awarts| ofot D
e prevailing party is ordinarily not allowed to sub-
téRngencegans ctuawees dthe court does not
on3| er them. Actual attorney' s fees on ) eaIs |n
substant|a| CIvil cases are tyP cally In the
£15000 rgngre If a trial court followed this pract|ce
it would e Teversed.

The Alaska Supreme Court has never explained its
anomalous ractice on attorne}/ s fees awards to Pre
vallin gaﬁrtt S, Doest}ecourtwshtoavm glscou

Then, w not3|m|ar'y avold disco ra
m%t lals? Dela |samoresenousg oblem in Alaska
the appellate than at the trial evel, so adm|n|strat|ve
cansiderations do not fav?r keeping the door open
wider at the appellate leve

Supreme court results are unpredictable, but soare
trial results, Trial results in similar cases may approx-
imate g beli shaped curve with most in apred|ctable

ange but substantial talls on the low and hi ?h ends.
ertain kinds of cafes such as the weak Tia ||t%
nigh damages personal njury case, the results may be

(Continued from page 11)

ous fairness of forcing an insurance compan)( to share
lantiff's costs of cotinsel In.bona fide litigated cases,
ule 82prowdes an economtc |ncent|ve to Insurers to

av0\ Involving, counsel atoget er, Th erue romotes

settlement of it %aFonb Tor

|t starts, askm os after.
W|se|nsurerss d, and | believe do, ta etlscostlnto
account In eC|d|ng upon prehtlgauon settlement poll-

Cles.
RULE 8PROVIDES
RTIAL COMPENSATION
AIthough the p rosge t an agverse iward ﬂoes pro-

mote amore meanin uatlon | doubt that it dis-
courages the fi # 9 many bona {deca|ms Clients as
ac%s are self-righteous, especially when they have a

I aIso c\uestlon Whether the sny éem suffers that much
when a plaintiff who lacks corfi nce I his position,
eventhou% |tma¥]bewel -founded, eectsnot 0 ursue
|sca|m teast Is decision Is pret omma\ntlyfree Co-
erced o g/ by fair ris swglch are beneficial to hemteg
rty of th ﬁstem What detriment there s in_this situ
t|0n|ssma |F comﬂanson t?é ealternﬁtlve The reater
|njust|ceh ar Is the bona Tide case w ch cannot,

matter of ‘economics, be brought at all. Without ee
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aneven moreun red| tabledumbbellcurve with clus-
ters around zero, and at very.high levels, and few in
between, In some cases a Ialnt|ff or his lawyer may
be unreasonable in going to trial, but in many, trial is
as good a means as seftlement to decide how much
money, if any, ought to be taken from one party and
given“to the other;

ABOLISH RULE &

| suppose the above criticism |mP||es that the rules
are too effecttve rather than not e fec}we enough, in
Rromotlng settlement, The plaintiffis forced to'Settle

scase for %ss dth1an It Is worth because of his Iesse

|||t thant efendant to try the case on a doub
or nothmg ass.

Some may feel that encouraging settlement is of
such great value as to justify th|s result Where the
stakes are, S0 _high Z own values place a tn]reater
welght on justice than dministratjve.convenienice, so
| cannot dccept this outcome as desirable.

The Alaska Bar Assoaahon passed g resolution
more than a rtecac(e ago_calling upon the supreme
court to repeal Ru The court has, never acted
nor exp ﬁm%d its inaction, r%;ardm%tms reso ut|on
It ink the bar was correct. one too far In
the d|rect|on of threatening litigants with catestrophe
to compel them to settle. We ought to use our luxuri-

w xpen3| e s stem 0f court* to tra/ cages, not
ng ten peope o moderate means ot o try cﬁg

awards, ‘the freedom ﬁo bnn% hona fide claims in the
520000 ran? can he lost altogether. We should not at-

tempt to avold one m*ushce Imposing a larger one,

Of course, there is the occasional casew ereaplaintiff
without a serious Injury and ayeasonably goodliability
BOSItlon loses to aJury and suffers a fee award. This can
e harsh, but the trid courts have sufficient d|scret|on
to temper é e]awartfsm Hto the plaintiff’s circum-
stances and the quality or'the case.

Also as Mr., K|e|nfe|d noted, marginal appellate
rounds can be bar ameda ainst the fee award 1n most
Inst nces But, dhyt sme |sm the ryle again grom ts
rea st|c consideration o e merits of the cas P re
Ero? edin |ntot eaﬁge late court. The aintiff, who
H oth&rwise not have anything to lose on appeal,
suA enly does. f

era econ in nt e S in contested cases are ope-

third. Asgaresu a|nt|fs even with geaﬁ hona fide
claims, are rarely fairly compensated for their losses.
Aside from the occasional run- awayverdtct WhICh 1SS0
often ub||C|zed8£|a|nt|ffs rarely Come outa%a To
the extent Rule 82 covers a P]rommate Z one-t
Percent hVI ded by 333 perce goffees ctually pa|d |t
educes the unde com ensation
The successful defendant alsojs parttall compensated
Thus, effects redtstnbutto ources Be-
caUSe th S| susu yco eout |t is better
that the preva| Ing party suffers ess

Spring 1985

3



APR 29

Whether a rg g Brovddm% Jor full attorney feesin nor-
mal cases shoud be adopted IS an Interesting question.
TheoretrcalIY it would benefit R]Iamtrffs overall. From
Be)nrgﬁtclrcaﬁ andpoint, | doubt that it would work or be

Without a Personal stake in the amount of attorneys’
feescha{ ed to a successful plaintiff, there]would heno
market ree to sustain com etrtronastot e contingent
ee contrac ercenta |nt| u Fracontm e ‘
fee pay son |fhewr s If arntrf will be repaid Tul
attorneyﬁ ees, ecou care es what roercentaget e at-
torney charges. With unlimited attor eys fees, contin-
gent fee contracts would edge if not leap, upward.

On the defense side, it would be impossible to police
hours and rates charg ed bfy counsel for a successtul de-
fendant. When asuccess u} defen ant must strl ay a
Iargeproportron usually about two-third s of his attor-
ney'shillings, thosebrlhngs are ade uate ohced But
wher a sticcessf d abnt mu not mge
cou encoHrﬁgsetear est billing from fis attorney so
as to punish Nis adversary.

In mg view, full fee awards as a matter of course
wou% e difficult oenforce fanh . The gnme% goals
can be achieved without them. The loss of marketcon-
trol would cause more unfairness than it would resolve,

NQ INTERFERENCE WITH
THE FEE AGREEMENT
Mr, Kleinfeld’sreferenceto * tmkermg] with the fee
agreement between the attorney and clie tdoes not in
My opinign merit serious consrderatron Rule & does
not and should not govem the private fee agreement.
L ight to coundel Is fundamental. To protect this
ng t,¢ ents must pe free to negotiate feesin the manner
eg wrsh Otherwrse clients with money will always be
f to afdor attohrne VS, A |m|tat|on on tcontm enc
ees would mean that Some people without mopey wil
be demed attorneys t atnhf/) Pg?tt otperwrsen ave re-

tain
%eheve any system that would limit contractual at-

torne}/s fees td given scheduled amounts or thaé would
u ecog]rt awarded atto[ne S feﬁs to be pah

sively to the attorney would e Erent ese are
matters between attorneg andcrentw Ich must be left
to the comﬁetrtwe forces of the market.

AIthg( rﬁ interference with attorneys' fee agreements
in workmen’s com ensatron cases “and federal tort
claims has successtull 3/ imited attorneys’ fees, It has
done so at the expens ac(cess] My own offrce turns
away many cases that should otherwise be rought ne-
cause fair Co mpensatron to the attorney for pros cutmg
those cases Is not possible. Countless pe le, estoecra
thodse without f nds haveth een denl 0Fdr resenta |on

therefore re |ef which they coul hav received but
for such “tinkering.”

FUPREMECOURTINCONSI?TENCY

In A ﬁ f{ le 82(agphes atthetrh level but nqt at
thea eate evel. [ 0 not beligve tnis 1s an mconsrs
ncge muc less one that merits discarding the rule

Tre Juces"durd
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exciu-

Rule SZaPehes after trial but is not effective unless
the case Isaffirmed. I the case IS reversed, anewaward,
un ert e same rule, would eventually be required

\mun g Rule EQatthe appellate level would be diffi-
cult. When'an ap ge Iantwrns aretrial the ultimate out-
come of the Iitigation is rarer known. It also would not
be beneficial to com ensate for pyrel Z technical vic-
torjes, becausean \P fate court with ||m|ted record
before it would h a e difficu ty assessmgw ho the pre
vailing partyis, and, especial \}/ hether the prevall mg
party’saction has actually ad ance the ||t| tion. Th
Alaska Supreme Court, more so than trial courts has
bet\tler things tot dotlthan evalualt<e aSttorneys Cfee cltarjms

ore importan ska Supreme Court doe
not wish td) scouf/a e the raising g bona fide leg aﬁ
clarms ona geal erewrse It docs not wish toencour
age. attorneys to bring appeals unless the clients are
nous ten gh about the Issue to bear the cost. This
allows free access to the court and maintains strict
adversrty AIso the ahsence of srgmfrcant fee awards
tends to”keep the court’s focus onTegal Issues, therep
maintaining a deéached image and attitude essential
to an appellate bo

Asa ractrcm plainti ffsla er wrth extensrve ap-
pellate ex erien e In the a Supreme Court, |
would ||ke to seelarger attorneys fee awards to the suc-
cessful party on aﬁ eal. Fees Usually run S20t0 $/50
even for thrée weeks work on ana eIIate brief. | have
found no consistency In the fees awarded In my cases

by the nature of the system, have not had the op-
portumty to set fee awar S In others, | assume with
Clear| rwo ou ar%)eﬁstat fee awards are more sub-
stantial, but | do not know. | accept our court’strivial
and unexp arne awards nowm they have not
dwerted the court from Important matters.

Frna w hether th ere IS an% merit to the Alaska
Su rem our 's method of awarding fees on %pg eal
seems entrrey eside the point. The Issug is whether
Rule 8should eenforcedm trial courts. To the extent

ule 82|s benefrcral there, it should be used.

e Aas a S reme Court’s appellate fee ractrce
ma%/S anoddr u]tldo not believe th f % u\g

an inference hattecourtdoesnotrea er e
n the justice of the doctrines it has impo g
suore ecourt has been frrm consistent, an predrct

er ard mge award s of atforneys’ fees pursuant to
IS nothing in Its ¢ esaﬁpl Ing Rule &
th:lat suggests that it does not believe in the justice of the

%Dlo%g RULE82|NFTHEFEDERALSY%TEM
ule 8is effective. From one who, represents plain-
trffs Iet It be said the are betteroffwrth?t Fewerpcases
would have to go to awyers or to trial If Rule 82 were
a]o%ted In. the Tederal s ? &T er]uersfo owedb)é
the Drstnct ourt Aas a, where civil tnas
h Local Rule 21.1. hrs il weref ow

( ederal courts, amtr S wrt b na decarm
woud t

receive a greater proportion of their arr recov-
ery, and many nilisance claims would be discouraged.
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Although the Alaska Bar Assooratron gassed a reso-
lution more than a ecadea ocal Ing upon, the Alaska
Supreme Court to appea o fice was not
aware of it. 1am not ware that rt rsacurrent issue to-
da(}/ T0 the extent itis, 1doubt that those who represent
Yls u”as aped not large companies, would support
Inm vrew Rule 8’2d es not compel ||t|gants to settle
Jenrng them wr atastrop ? On'th econtraQ/
rts ou trength ene some to urther settlemert.
Ever Potentrallrtr ant, whetheroarntrffordefendant
ough 0 consider the extreme cos ofentenngthe courts
and trying cases. Except In unusual circumstances, each

(Continuedfrom page 33)

*K. Phillip Taylor and Raymond W . Buchanan are auihori, with
David U. Strawn of the book, COmmunication Strategiesfor Trial
Lawyers, published by Scott, Foretman and Co.,
$7.9J) for the paperback edition.

I. M. Ludden, In death penalty was, ashortletup, sentinel
star, Decembers, 198! pp. 1 .64,

2.Seep . rhinips, The DeterrentEffect ofCapital Punishment:
S'ew Evidence on an Old Controversy, American Journal of
SociOlooy (July 1980) 139-148; Q. Kleck, Capital Punishment,
Gun O\mershipandHomicide, American Journalop Sociology
(January, 1979), 882-910; D. Leuer, Effect of Gary Ollmore's ex-
ecution on homicide behavior, pbycholooical Reports
(December, 1980), 1262.

and priced at

3. M. McLaughlin. T. Cheatham, K. Erickson, and B. Wag-
genspack, Juror Perceptions of Participants in Criminal Proceed-
ings| J. of Applied Commnications Research 2 (November,
1979), 91-102.

4. SBC c. Kieslcr, The Psychology of Commitment,

(Continuedfrom page 23)

statistics concernrn volume,” Jurors witnesses in law
suits and, finall hm} g .
Amagorconc rmof the Report Is "confidentialit
asto th sourc? of Information, In ordert tec te
|n orm%nt rom ' re rrs resuma romte

dge! The erPﬂrt ex ess reectsa entat
suc ashield suse coura vrn Ictive-
ess J other meanly- based motives

e,\ﬂ ttack upon
0 gorresponding concern a ears for the reputa-
ion o% b ? ﬁ h

(1 e wrongly accused. The Reg [] ou
eeBthe gatronsc fidential* exceptt e extent
required by the particular program.”J

ANALYSIS AND RECOMMENDATIONS

In the gud ment of this committeg, thrs Report pr g -
?osesadn rou mtrusro(n ﬁon Jér icial Inde end nce
orreasons ereq erstate The individual crttcrsmsare
g toea US to be!)eve that our concerns or%udrcra

naependence cannot be overcome by mere modifica
tron of the proposal.

1) Judicial evaluation committees are superfluous.
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Irtrgant should be faced with the prospect of bearin
g opponentscostsrfhe Iose ealltendto b
onsrderaby more introspective, less arrogant, an
more willing to hear our P onent’s view T the case
\}rvhen we must stand ready to pay a reasonable part of
IS C0S

OveraII the rule enhances the image and effective-
ss of the u Ic Oar NO mstr}utron that regularl

ows Its cossto e ourrts benefits can merit réspec
Provision for partial feesin mostcases and full feesjn
appropriate ones, goes. a % y to advance the
anarty %oal oftheJu éhcral syst m: the fair and effici r%nt
esolution of private disputes.

Academic Pre$», New York, New York 1971; B. Pryor, K.P.

Taylor, R.W . Buchanan, D.U. Strawn, An Affective-Cognitive

Consistency Explanation of Comprehension of Standard Jury in-

structions. Communication Monographs (March, 1980), 68-76.

5.3 Ccooperands. worchel, Role of Undesired Consequences
In Arousing Cognitive Dissonance, 16 J. of Personality and
Social Psycholooy 2 (1970), 199-206; J. Cooper, Personal
Responsibility and Dissonance: The Role of Foreseen Conse-
quences, J. of Personality and Social Psycholooy 3 (1971),
334-363.

6. V. Buoliosi and K. Kurvyitz, Titl Death US Do Part,

W W . Norton & Co., New York, New York, 1978, pp. 364*365

7. c. miin, TheJury System in Death Penalty Cases: A Sym-
boIiCGesture, Law and Contem porary Problems (Autumn 1980),
137-153.

8.5eep. Myers and H. Lam m, ThePolarising Effect ofGroup
Discussion psychological Bulletin. (1976). 602-627; K. P,
Taylor, R.W . Buchanan, B. Pryor, D.U. Strawn, How Do Jurors
Reach a Verdict? . op Communication. (1981), 37-42; K. P.

Taylor, R.W Buchanan, D.U. Strawn, Communication

Strategies for Trial Attorneys, Scott Foresman & Co., Olen-

view, Illinois 19S4.

*Judges ard continuall 1y underoorng "judicjal erfor-
mance evaluations.” The a e late processrs P ecrsey
such an evaluation, on acase -case hasis, ot judiclal
gerformance As 3 udge co trnues in the \Aludrcra

stem, the accumufation of awo late revre S Con-
?tutesafarmore knowing d f %ono J do% %r-
ormanc than any which could be provided oy the
proposed evaluation committees.

True the ﬁnepellate rocess does not deal with judi-
cial te oera t ma nensms unctuality, and mat-
ters of that sort except In the ost e%regrous Cases
mentrn omment or even reverfsa On theotherh
. uct rf;thever reason for the existence 0 our
Ju rcral Iscipline commissions.

Reliability, The jnformation to be collected by

the proposed judicial evaluation committee is almost
uaran eed tobe unreliable. The sources are most Irke
to be oser? theunrnf rmed, an temereR/vena
he design of record col ec%rn N rotectro IS such
as to Invite the ¢ mmento stch peo ewrt out aHX

eanswm ... 10r evaluating Us acc racg h]us t

?runtledcerkwho IS not permitted to Catc a four
0’'clock frain to bis out-of-county home becomes a
source ofrnf rmation: the Igwyer unfamiliar with the
rules of evidence whose objection or tender of ev-
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Alaska™.
Where the Loser Pays

the Winner s Fees

Treddgs' @
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Only one state has this
provision (with an offer of
judgment rule).

How is itworking?

By Andrew J. Kleinfeld

Alaska combines a federal-style Rule 68
offer of judgment rule with the English
rule awarding attorneys “fees to the pre*
vailing party in civil litigation. This arti—
cle summarizes the Alaska system and
discusses its effect on litigation and set—
tlement.

Under Alaska Civil Rule 68, as under
the federal rule, a party, ordinarily the
defendant, may at any time prior to
judgment make a formal offer to allow
judgment to be taken against himself
for a specified amount plus costs. If the
plaintiff rejects the offer and subse—
quently wins a verdict lower than the
amount of the offer plus interest, the
defendant isdeemed the prevailing par—
ty from the time of the offer and isenti—
tled to costs from the time of the offer.

Costs (other than attorneys “fees) al—
lowed under the rule aremuch less than
actual out-of-pocket costs. For exam—
ple, a party is likely to have to pay a
physician who testifies in court $500 to
$1,500 for routine, brief testimony, but
will usually receive only the subpoena
rate for expert witnesses— less than $50
in most cases— under Rule 68.

The Rule 68 offer would have little
force were 1tnot for Alaska 3use of the
English rule 011 attorneys >fees. The risk
that a few hundred, or at most, a few
thousand dollars in a costs award may
be shifted will ordinarily not affect the
settlement evaluation of a plaintiff an—
ticipating an award ten or a thousand
times as large.

The power of Rule 68 offers of judg—
ment in Alaska derives from Civil Rule
82, requiring that the prevailing party
should ordinarily recover partial com-
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The rules do not substantially reduce the

burden of attorneys “fees for successful plaintiffs

Pjowerforsdefgndantsoffer hi erfo aqrélamtrfé %?r v)vorkers cqm ensatron claims, ?)ecau Wardﬁd

oh’%r&f Joele ﬁtr?gptr snteerr(?estt ﬁus ap te otk o to Make it 0grof e cams &

wins ave rct her { an Its orf risen ?m“ Wh% rounsnee@er atly woﬂ?d
gerce[r Jﬂgrﬁent Interest, ang asuccessﬁjrl ge%n pErr %ﬁ u"fg cedu e were rarseg Rmarket rates,
ant lowers the nterest rate'to 85 percent. E[ae rhé in uirFan]%eaPrerr*]nr%mﬁer\rv%s r%’ toe mucrh

O UERANASREER ] anca Niflul it

IS combr ation of rules Is Intended to serve two
Eﬁrnloses—acﬂr vm% moreﬂg seltﬁ ﬁustrc etween the rules desr nated the Rul ?vvard as the
e 10

trgant and en ouraIg ent. They serve amou actu ardt he antr 'S att rneev
erater cg?gectn/a t rmer an afl |t|onca§

n, agamstw om the entire co ona ur ut\r’rvr(@ﬁu Vr%g tszh
0 ruests armte st] %f an” who (F ndant’s rab sn]ang% %mg\%rar
%u ref eso a))lt elcgb roh) r?rmorde? (emagt c culactﬂsgS 0{1 thett%‘ve drct usrnterest
rom a a'the pl santrc te rtr{ tt notmereev c& msura(rjtcé
ex| en everag mnnta”vv n rlhnﬁ) r%r EP ere%rymgm es othe %eméueetoggl verdic
tenHed toebene]Ft S the aﬁ)ersonw eman svv atH %rf rf]ts oIr rmrt ﬁ da efendant. hgs %&Qf)
fitled to—ani rev S. He IS supposed to obtain rc mt ever t men I

a
Fu rcren nt resta cemRen tronPrhrsattomeys
eer s t rrﬂrc a&o ercent e excess ove
Ir tt erues tsubsta trz% quc he bur- rcur ent ractrce the attorney would
denﬂ attorneys' Tees for. snccessu avf]tr S, Here et his ontm ent ee rc ntage, computed on the
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matters to the disciplina Py coungel, |s that the ABA
Standing Committee on Professional, Discipline is ad-
vocatmg referring every minor infringement of the
ethical ules.

Obviously, that Isnot the case; nor is it the problem.
I | have overemphasized the need to refer misconduct
In this article, Jt'is because Judges as a group are not
eferﬁm the miscon uctte& &serve or Decome aware
0 eattemﬁted to show why referral is apgnro r-
ate and also ethically mandated by Canon 3B

(Continuedfrom page 7)

ment demands. The arithmetic consequence s that if

th e Iamtrff S and defendant’s attorneys evaluate the

c% ﬂr erent h difference is magnrfred not
shrun bP/ d ons,” Interest an afrttorneys

55 are oPortrona s jf the parties are far apart,

their mu ua awareness of the rules pushes them fur-

ther apart,
ECONOMIC DURESS ON PLAINTIFF

A positive feature of the rules is that by ma In? a
small case Iarger they make it easier for plamtr fs
with small cases om uce att?rne S to cc pt them.
Bu(s %hrs Increasing of the sta orks o Ways—
and has a serious negatrve side effect.

The compination of Rule 63 offers, statutor ad-
Justment of prejudgment interest rates Rule A¢osts,
and Rule &attorney's fees great] y rarses the stakes n
lit 5qlatron As wa: s own apove, If the defendant loses

000case, he pays about 5150000, If the plain-
trffwrns a510000ver ict aftey reJectmgahr her offer
f#lu gmenf he winds up owing money to the defen-
dant as well as to nis own lawyer,

The economic effect is ||ke oublm% the stakes In a
noker tgame It drives out the ga ers ose resources
do nof al ow them to sta t the table for a long
Sﬂ?uge grrmeaort eapr%an ls lities to work themselveS

h/trffs su?fer more from the increased stakes
than defendants. To_understand why, one myst con-
srder the varying abilities of persons and Institutions
to bear risk” An institutional defendant, such as a
rge usi esso an msurange com[panry can afford
errs asin eadverse (g rgmen much more easi-
artgl?/nlrt bers nor firm 0f noderate resources who

Consider the plaintiffs in a clear ||ab|I|ty but unpre-
dictable damages case. Most typical are the preexisting
condrtron laintiffs, These individuals ﬁresen them-
selves o t e 2#urau\mt substantial drsab ities, but the

AR, SR SRR O

Breexrste the accl ent trsnot atal unusua mtese
ases 10 avea o ero entaroun

demand aron ury ver ct ubstag
tially lower t anteof or |g thant eman

Theludses’ Journal

believe that for the judge referral is usually the most
advantageous responseto lawyer misconduct. ~ ttf*

Judges and judicial organrzatrons interested in further
mformatron on drscr nary ag encresorother m orma
tron ll? th rs artrce ma}/ conta t the ut or, T

Center for Pro essrona Resp ons ||t
%(%rﬁloor TEDN Lake Shore Drive, Chrcago llinats

Now consrd(erthe risks to each side, In order to.t
the case, the defendant must risk | ud mentw
with interest and attorneys’ fees, may be twice t e
demand. But aProfessronal litigant, such as a liabl-
ity Insurer, WOU d be wise to take this risk rather than
Ra the demanded amount, hecayse Bhe occasrona

h verdict will bednoretarh offset h eneral
ru ofmoderatever ts and the occasional low one.

The real pressure. on insurers to settle these cases
arises not from the interest and attorne¥s fees rules
put Instead from the risk of a jud gmen I excess of
Insurance policy limits, leading to"a had faith claim.
Many cases worth S40000 have settled for 550,000
Polrcy limits plus Rule & attorneys’ fees because of
he bad faith risk, But sophrstrcated msur?rs are now
learning to take the cap off their p orchy imit rather
than b forcedb the risk Rfabad faith claim to pay
moretanaca IS wort

The plaintiff faces a much more brutal choice.
Thrs IS lbrobabl?]/ the on J lawsuit heerI ever have, so
he canno tbaa ce the ccasional low verdict a amst
the occasron q one. His resources are pro ¥
imited, so the d ference between collectin the 0
fered settlement and perhaps col ectm? nothing—
hecause of a verdict lower than the offer of jud rT;men —
matters more to him than the same doIIar di ference
matters to the mstrtutronal defendant. A four-or |ve—

figure judgment against him for attorneys’ fees
coSts hecguse he 8rd not beat the defen>dant 'S o?fer

o fludgment or [ost on liah catast iC.
}t g practical matter, | tﬁXe deé%nd nt ma e% an
offer of Jud%ment early in the litigation at the low
end of the liKely value of the case, or even 10percent
to 20 percent [ess, the plaintitf takes an imprudent
and unaff rdabIe risk if he rerects It The nsk |s made
unafforda eb%the Impact of R
79 costs, and the new | terest stat te |n e ect the
defendant Is e owere to turn the arntrffsrea
sonable bet on the oufcome into a e or.nothing
bet which the plaintiff cannot prudenty risk. The
chance of recovering his loss plus all the add-ons is
?t worth the risk o1 having defendant’s add-ons set
agamst |s recovery.
When a P laint/ff runs the risk of trial adamst a
'Sttd”aa% ST000 yerae 1 reuentapoeal YDA
%e defendant o ersgto dP ﬁrs cgs)ts ftor-
neys fee awards in exchange for the plamtrff saban—



O ©oO g o O B w N e

[NCTEN NCR NCRE NCTE NOYR NCRRR NCYR NCYR NC S N S TG O O THEG GG G T
W O N OO Ol A W N kB O ©W 00 NJ4 oo Ol e W N e O

Introduced: 1/31/86
Referred: Labor and Commerce, Judiciary
and Finance

BY KELLY, ABOOD, BENNETT, COGHILL
DEVRIES, 'FAIKS, 'P. FISCHER, KERTTULA,
IN THE SENATE STURGULEWSKI AND ZHAROFF
SENATE BILL NO. 377

IN THE LEGISLATURE UF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to civil actions; amending Alaska
Rules of Civil Procedure 11, 49, 52, 58, 68, and 82:
and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS C9 is amended by adding a new chapterto read:
CHAPTER 17. LIMITATIONS ON CIVIL LIABILITY.

Sec.09.17.010.  NONECONOMIC DAMAGES. (a) In an action to
recover damages for personal injury based on negligence, damages for
noneconomic losses shall be limited to compensation for pain, suffer-
ing, inconvenience, physical impairment, disfigurement, loss of enjoy-
ment of life and other nonpecuniary damage.

(b) The amount of damages awarded by a court or jury under (a)
of this section may not exceed $250,000.

Sec.09.17.020. PUNITIVE DAMAGES. In an action, whether in
tort, contract, or otherwise, in which a party seeks to recover dam-
ages, any punitive or exemplary damages that may be adjudged against
the party defending the claim shall be awarded to the benefit of the
state and when paid deposited in the general fund.

Sec.09.17.030. ITEMIZED VERDICTS. In every case where damages
for personal injury are awarded by the court or jury, the verdict
shall be itemized between economic loss and noneconomic loss, if any,
and economic loss shall be further itemized by category. Itemization
of economic loss by category includes: (1) amounts intended to com-
pensate for reasonable expenses that have been incurred, or which will
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be incurred, for necessary medical, surgical, x-ray, dental, or other
health or rehabilitative services, drugs, and therapy; 2) amounts
intended to compensate for lost wages or loss of earning capacity; and
(3) all other economic losses claimed by the plaintiff or granted by
the jury. A verdict shall further determine the amounts intended to
compensate for injury or losses incurred before the verdict and
amounts intended to compensate for losses that will be incurred in the
future.

Sec. 09.17.040. PERIODIC PAYMENTS. (a) In an action to recover
damages for personal injury, the court shall, at the request of a
party, enter judgment ordering that amounts awarded a judgment credi-
tor for future damages be paid to the maximum extent feasible by
periodic payments rather than by a lump-sum payment if the award
equals or exceeds $50,000 in future damages. In entering judgment
ordering the payment of future damages by periodic payments, the court
shall make a specific finding as to the dollar amount of periodic
payments that will compensate the judgment creditor for future dam-
ages. The court may require a judgment debtor to post security ade-
quate to assure full payment of future damages awarded by judgment.

(b) A judgment ordering payment of future damages by periodic
payments shall specify the recipient, the dollar amount of the pay-
ments, the interval between payments, and the number of payments or
the period of time over which payments shall be made. Payments shall
be modified only in the event of the death of the judgment creditor,
in which case payments may not be reduced or terminated, but shall be
paid to persons to whom the judgment creditor owed a duty of support,
as provided by law, immediately before death. Thecourt that rendered
the original judgment, may, upon petition of a party 1in interest,

modify the judgment to award and apportion the unpaid future damages

SB 377 -2-
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in accordance with this section.

(c) If the court finds that the judgment debtor has exhibited a
continuing pattern of failing to make payments, wunder (b) of this
section, the court shall find the judgment debtor in contempt of court
and, in addition to the required periodic payments, shall order the
judgment debtor to pay the judgment creditor any damages caused by the
failure to make periodic payments, including costs and attorney fees.

(d) Following expiration of all obligations specified in the
periodic payment judgment, the obligation of the judgment debtor to
make further payments shall cease and security given under (a) of this
section shall revert to the judgment debtor.

(e) Acertified copy of a judgment or order of the court issued
under this section may be recorded under AS 09.30.010, but may not
become a lien upon real property before the date that payment beccmes
due.

Sec. 09.17.050. VERIFICATION OF CLAIMS. Every complaint, cross-
claim, and counterclaim shall be signed and verified by the claiming
party or the attorney of the claiming party and shall bear a statement
that the person signing the claim believes the statements made in the
claim are true. If the court finds that a statement made in the
complaint, cross-claim, or counterclaim is untrue, and upon motion of
a party defending against the claim, the person signing the claim
shall be compelled to show cause why the person signing the claim
should not be held in contempt of court.

Sec. 09.17.060. COLLATERAL BENEFITS. (a) The defendant, in an
action for personal injury, may introduce evidence of an amount paid
or payable as a benefit to the plaintiff as a result of the personal
injury under the United States Social Security Act, a state or federal
income disability or workers' compensation act, a health, sickness, or
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income-disability insurance, accident insurance that provides health
benefits or income-disability coverage, and a contract or agreement of
a group, organization, partnership, or corporation to provide, pay for
or reimburse the cost of medical, hospital, dental, or other health
care services. If the defendant elects to introduce evidence under
this section, theplaintiff may introduce evidence of an amount that
the plaintiff haspaid or contributed to secure the right to an insur-
ance henefit concerning which the defendant has introduced evidence.

(b) Collateral benefits introduced under (a) of this section may
not be used to recover an amount against the plaintiff nor may the
source of the benefits be subrogated to the rights of the plaintiff
against a defendant.

Sec. 09.17.070. EFFECT OF CONTRIBUTORY FAULT. In an action
based on fault seeking to recover damages for injury or death to
person or harm to property, contributory fault chargeable to the
claimant diminishes proportionately the amount awarded as compensatory
damages for an injury attributable to the <claimant's contributory
fault, but does not bar recovery. v

Sec. 09.17.080. APPORTIONMENT OF DAMAGES. (a) In all actions
involving fault of more than one party to the action, including
third-party defendants and persons who have been released under
AS 09.17.090, thecourt, unless otherwise agreed by all parties, shall
instruct the jury to answer special interrogatories or, if there is no
jury, shall make findings, indicating

(1) the amount of damages each claimant would be entitled
to recover if contributory fault is disregarded; and

(2) the percentage of the total fault of all of the parties
to each claim that is allocated to each claimant, defendant, third-
party defendant, and person who has been released from liability under

SB 377 _4-



AS 09.17.090; for this purpose the court may determine that two or
more persons are to be treated as a single party.

(b) In determining the percentages of fault, the trier of fact
shall consider both the nature of the conduct of each party at fault
and the extent of the causal relation between the conduct and the
damages claimed.

(c) The court shall determine the award of damages to each
claimant in accordance with the findings, subject to a reduction under
AS 09.17.090, and enter judgment against each party liable on the
basis of rules of several liability. The court also shall determine
and state in the judgment each party's equitable share of the obliga-
tion to each claimant in accordance with the respective percentages of
fault.

Sec. 09.17.090. EFFECT OF RELEASE. A release, covenant not to
sue, or similar agreement entered into by a claimant and a person
liable discharges that person from liability to the claimant, but it
does not discharge another person liable upon the same claim unless
the release, covenant not to sue, or similar agreement provides for
discharge. However, the claim of the releasing person against other
persons is reduced by the amount of the released person's equitable
share of the obligation, determined in accordance with the provisions
of AS 09.17.080.

Sec. 09.17.900. DEFINITIONS. In this chapter

(1) "fault" includes acts or omissions that are in any
measure negligent or reckless toward the person or property of the
actor or others, or that subject a person to strict tort [liability;
the term also includes breach of warranty, unreasonable assumption of
risk not constituting an enforceable express consent, misuse of a
product for which the defendant otherwise would be liable, and



© ©o 4 oo o1 B ow N e

[N SO NCYRE NOYRE NCYR NCRR NCYR NG S NC Y U S TG TG G TG S G PO Sy
W 0O 4 o Ol B W N kb O W 0 N oo Ol BWw NN e o

unreasonable failure to avoid an injury or to mitigate damages; legal
requirements of causal relation apply both to fault as the basis for
liability and to contributory fault;

(2) "future damages" includes damages for future medical
treatment, care or custody; loss of future earning capacity; or any
future noneconomic loss.

Sec. 2. AS 09.10 is amended by adding a new section to read:

Sec.09.10.075. PERSONAL INJURY ACTIONS THAT MUST BE ARBITRATED.
A person may not bring an action for damages based on personal injury
when the amount in controversy is less than $50,000, exclusive of
costs, interest and attorney fees, unless the controversyis first
arbitrated under AS 09.43.

Sec. 3. AS 09.30.065 is amended to read:

Sec.09.30.065. OFFERS OF JUDGMENT. On or hefore the 60th day
following the filing of an answer in a civil action, and on the fifth
day following the day discovery closes as ordered by the court,
[EITHER THE PARTY MAKING A CLAIM OR] the party defending against a
claim may serve upon the party making the claim [ADVERSE PARTY] an
offer to allow judgment to be entered in complete satisfaction of the
claim against that defending party for the money or property or to the
effect specified in the offer, with cost then accrued. If within 10
days after the service of the offer the claiming [ADVERSE] party
serves written notice that the offer is accepted, either party may
then file the offer and notice of acceptance together with proof of
service, and the clerk shall enter judgment. An offer not accepted
within 10 days is considered withdrawn and evidence of that offer s
not admissible except in a proceeding to determine the form of judg-
ment after verdict. |f the judgment finally entered on the claim as
to which an offer has been made under this section is not more
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favorable to the claiming party [OFFEREE] than the offer, the claim
shall bear no interest from the date of the offer to the date of
judgment [THE INTEREST AWARDED UNDER AS 45.45.010(a) AND ACCRUED UP TO
THE DATE JUDGMENT IS ENTERED SHALL BE ADJUSTED AS FOLLOWS:

(1) IF THE OFFEREE IS THE PARTY MAKING THE CLAIM, THE
INTEREST RATE SHALL BE REDUCED BY TWO PERCENT A YEAR;

(2) IF THE OFFEREE IS THE PARTY DEFENDING  AGAINST THE
CLAIM, THE INTEREST RATE SHALL BE INCREASED BY TWO PERCENT A YEAR].
*Sec. 4. AS 09.43.110 is amended to read:

Sec. 09.43.110.  CONFIRMATION OF AN AWARD. Upon application of

a party, the court shall confirm an award unless

(1) within the time [limits imposed by AS 09.43.120 and
09.43.130 grounds are urged for vacating or modifying or correcting
the award, in which case the court shall proceed as provided in
AS 09.43.120 and 09.43.130: or

(2) an appeal is taken under AS 09.43.160(c).
*Sec. 5. AS 09.43.160 is amended by adding a new subsection to read:

(c) An award made as a result of arbitration required by
AS 09.10.075 may be appealed to the superior court. The appeal shall
be filed within 60 days after notice of an award is made under
AS 09.43.080. The court shallgrant a trial de novo if an appeal s
filed under this subsection.

*Sec. 6. AS 09.55.580(a)is amended to read:

(a) When the death of a person is caused by the wrongful act or
omissionof another, thepersonal representatives of the former  may
maintain an actiontherefor against thelatter, if the former might
have maintained an action, had the person lived, against the latter
for an injury done by the sameact or omission ar.d if the decedent s
survived by a spouse, children or other dependents. The action shall
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be commenced within two years after the death, and the damages therein
shall be the damages the court or jury may consider fair and just.
The amount recovered, if any, shall be exclusively for the benefit of
the decedent's spouse ana children when the decedent is survived by a
spouse or children, or other dependents. When the decedent is sur-
vived by no spouse or children or other dependents, the action shall
be dismissed [THE AMOUNT RECOVERED SHALL BE ADMINISTERED AS OTHER
PERSONAL PROPERTY OF THE DECEDENT BUT SHALL BE LIMITED TO PECUNIARY
LOSS].  When the plaintiff prevails, the trial court shall determine
the allowable costs and expenses of the action and may, in its dis-
cretion, require notice and hearing thereon. The amount recovered
shall be distributed only after payment of all costs and expenses of
suit and debts and expenses of administration.

*Sec. 7. AS 09.60.010 is amended by adding anew subsection toread:

(b) Notwithstanding (a) of this section, the court may not award
attorney fees to a prevailing party in an action for damages to the
person or to property in the absence of a specific finding that the
party at fault acted with malice, in bad faith, or with reckless
disregard of the rights of another in causing the injury.

*Sec. 8. AS 22.10.020(d) is amended to read:

(d) The superior court has jurisdiction in all matters appealed
to it (1) from a subordinate court; (2) by a party to an arbitration
award under AS 09.43.160(c); [,] or (3) an administrative agency when
appeal is provided by law. The hearings on appeal from a final order
or judgment of a subordinate court or administrative agency shall be
on the record unless the superior court, in its discretion, grants a
trial de novo, in whole or in part.

*Sec. 9. AS09.16 is repealed.
*Sec. 10.AS 09.17.030 and 09.17.080 enacted in sec. 1 ofthis  Act

SB 377 .8 -
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have the effect of amending Alaska Rule of Civil Procedure 49 by requiring
the jury to answer the special interrogatories [listed in AS 09.17.080
regarding the amount of damages and the percentages of fault to be
allocated among the parties and to itemize the verdict regarding economic
and noneconomic loss as specified in AS 09.17.030.

* Sec. 11. AS 09.17.080 enacted in sec. lof this Act has the effect of
amending Alaska Rule of Civil Procedure 52 byrequiring the court to make
specific findings regarding the amount of damages and the percentages of
fault to be allocated among the parties.

*Sec. 12, AS09.17.030, 09.17.040 and 09.17.080 enacted in sec. 1 of
this Act have theeffect ofamending Alaska Rule of Civil Procedure 58 by
requiring the court to include a specific item in its judgment.

*Sec. 13, AS09.17.050 enacted insec. 1 ofthis Act has the effect of
amending Alaska Rule of Civil Procedure 11 Dby requiring verification of
claims, counterclaims, and cross-claims,

* Sec. 14, AS 09.30.065 as amended by sec. 3 of this Act has the effect
of amending Alaska Rule of Civil Procedure 68 by providing that prejudgment
interest stops accruing from the date of anoffer by a defending party
which a claiming party fails to increase at judgment.

*Sec. 15, AS09.60.010 as amended by sec. 7of this Act has the effect
of amending Alaska Rule of Civil Procedure 82 by allowing costs and a.ttor-
ney fees only after a specific finding of malice, bad faith, or reckless
disregard of the rights of another in causing the injury.

* Sec. 16. APPLICABILITY. Sections 1 - 8of this Act apply to all
causes of action accruing after the effective date of this Act.

* Sec. 17. This Act takes effect immediately in accordance with AS 01.-

10.070(c).
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Offered: 4/18/86
Referred: Finance

Original sponsors:  Kelly, Abood,
Bennett, et al

IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 377 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to civil actions; amending Alaska
Rules of Civil Procedure 49, 52, 58, and 68; and
providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND PURPOSE. (a) Tort law in this state has
generally been developed by the courts on a case-by-case basis. While this
process has resulted in some significant changes in the law, including
amelioration of the harshness of many common law doctrines, the legislature
has periodically intervened in order to bring about needed reforms. The
purpose of this Act is to enact further reforms in order to create a more
equitable distribution of the cost and risk of injury and increase the
availability and affordability of insurance.

(b) The legislature finds that boroughs, cities, and other
governmental entities are faced with increased exposure to lawsuits and
awards and dramatic increases in the cost of insurance coverage. These
escalating costs ultimately affect the public through higher taxes, loss of
essential services, and loss of the protection provided' by adequate
insurance. In order to improve the availability and affordability of
quality governmental services, comprehensive reform is necessary.

(c) The legislature also finds comparable cost increases in
professional liability insurance. Escalating malpractice insurance
premiums discourage physicians and other health care providers from
initiating or continuing their practice or offering needed services to the
public and contribute to the rising costs of consumer health care. Other
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professionals, such as architects and engineers, face similar difficult
choices, financial instability, and unlimited risk in providing services to
the public.

(d) The legislature also finds that general liability insurance is
becoming unavailable or unaffordable to many businesses, individuals, and
nonprofit organizations in amounts sufficient to cover potential losses.
High premiums have discouraged socially and economically desirable
activities and encourage many to go without adequate insurance coverage.

(e) It is the intent of the legislature to reduce costs associated
with the tort system, while ensuring that adequate and appropriate
compensation for persons injured through the fault of others is available.

* Sec. 2. AS 09 is amended by adding a new chapter to read:
CHAPTER 17. LIMITATIONS ON CIVIL LIABILITY.

Sec. 09.17.010. NONECONOMIC DAMAGES. In an action to recover
damages for personal injury based on negligence, damages for
nonecosiomic losses shall be limited to compensation for pain, suffer-
ing, inconvenience, physical impairment, disfigurement, loss of enjoy-
ment of life and other nonpecuniary damage.

Sec. 09.17.020. PUNITIVE DAMAGES. (a) Punitive damages may not
be awarded in an action, whether in tort, contract, or otherwise,
unless supported by clear and convincing evidence. Fifty percent of
any punitive or exemplary damages that may be adjudged against the
party defending the claim shall be awarded to the benefit of the state
and when paid deposited in the general fund.

(b) The amount of punitive damages awarded to the state shall be
considered a part of the amount recovered by the claiming party for
purposes of calculating an award of attorney fees.

(c) Except for purposes of seeking execution on a judgment, the
state may not bring or be joined in an action based on opunitive

CSSB 377 (Jud) -2-



damages that may be awarded under this section.

Sec. 09.17.025. DAMAGES RESULTING FROM INTOXICATION OR COMMIS-
SION OF A CRIME. A person who suffers personal injury or death may
not recover damages for the personal injury or death if the person is
determined by the fact finder to be more thin 50 percent responsible
for the injuries or death and the person was

(1) intoxicated or under the influence of t controlled
substance listed in AS 11.71.140 - 11.71.190; or

(2) engaged in the commission of a felony, if the felony
was causally related to the injury or death in time, place, or activi-
ty; however, nothing in this paragraph shall affect a right of action
under 42 U.S.C. 1983.

Sec. 09.17.030. ITEMIZED VERDICTS. In every case where damages
for personal injury are awarded by the court or jury, the verdict
shall be itemized between economic loss and noneconomic loss, if any,
and economic loss shall be further itemized by category. Itemization
of economic loss by category includes: (1) amounts intended to com-
pensate for reasonable expenses that have been incurred, or which will
be incurred, for necessary medical, surgical, x-ray, dental, or other
health or rehabilitative services, drugs, and therapy; (2) amounts
intended to compensate for lost wages or loss of earning capacity; and
(3) all other economic losses claimed by the plaintiff or granted by
the jury. Averdict shall further determine the amounts intended to
compensate for injury or losses incurred before the verdict and
amounts intended to compensate for losses that will be incurred in the
future.

Sec. 09.17.040. VERIFICATION OF CIVIL CLAIMS. The party or the
attorney of the party filing a complaint, answer, cross-claim, or
counterclaim shall sign and verify the pleading and shall state in

-3- CSSB 377 (Jud)



the verification that the signatory believes the statements made in
the pleading are true. If the court finds that the signatory knowing-
ly made a false statement in the pleading, upon motion of a party, the
court shall order the signatory to show cause why the signatory should
not be held in contempt of court.

Sec. 09.17.050. EFFECT OF CONTRIBUTORY FAULT. In an action
based on fault seeking to recover damages for injury or death to a
person or harm to property, contributory fault chargeable to the
claimant diminishes proportionately the amount awarded as compensatory
damages for the injury attributable to the claimant's contributory
fault, but does not bar recovery.

Sec. 09.17.055. COLLATERAL BENEFITS. (a) After the fact finder
has rendered an award to a claimant, and after the court has awarded
costs and attorney fees, a defendant may introduce evidence of amounts
received or to be received by the claimant as compensation for the
same injury from collateral sources that do not have a right of subro-
gation against the claimant by law or contract.

(b) If the defendant elects to introduce evidence under (a) of
this section, the claimant may introduce evidence of

(1) the amount that the actual attorney fees incurred by
the claimant exceed the amount of attorney fees awarded to the claim-
ant; and

(2) the amount that the claimant has paid or contributed to
secure the right to an insurar_e benefit introduced by the defendant
as evidence.

(c) If the total amount of <collateral Dbenefits introduced as
evidence under (a) oL this section exceeds the total amount that the
claimant introduced as evidence under (b) of this section, the court
shall deduct from the amount awarded the claimant, the amount by which
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the value of the benefits under (a) of this section exceeds the amount
of payments under (b) of this section.

(d) Notwithstanding (a) of this section, the defendant may
introduce evidence of

(1) benefits that cannot be reduced or offset by federal
law:

(2) a deceased's life insurance policy; or

(3) gratuitous benefits provided to the claimant.

Sec. 09.17.060. APPORTIONMENT OF DAMAGES. (a) In all actions
involving fault of more than one party to the action, including third-
party defendants and persons who have been released under AS 09.17.-
070, the court, unless otherwise agreed by all parties, shall instruct
the jury to answer special interrogatories or, if there is no jury,
shall make findings, indicating

(1)  the amount of damages each claimant would be entitled
to recover if contributory fault is disregarded; and

(2) the percentage of the total fault of all of the parties
to each claim that is allocated to each claimant, defendant, third-
party defendant, and person who has been released frcm liability under
AS 09.17.070

(b) In determining the percentages of fault, the trier of fact
shall consider both the nature of the conduct of each party at fault
and the extent of the causal relation between the conduct and the
damages claimed. The trier of fact may determine that two or more
personsare to  be treated asa single party if their conduct was a
cause of the damages claimed and the separate act or omission of each
person cannot be distinguished.

(¢c) The court shall determine the award of damages to each
claimant in accordance with the findings, subject to a reduction under
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not



o o1 B W PO -

©O© ©o -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
2a
27
28
29

AS 09.17.070, and enter judgment against each party liable. The court
shall also determine and state in the judgment each pai'ty's -equitable
share of the obligation to each claimant in accordance with the
respective percentages of fault.

(d) The court shall enter judgment against each party liable on
the basis of joint and several liability, except that a party who is
allocated less than 50 percent of the total fault of all the parties
may not be jointly liable for more than twice the percentage of fault
allocated to that party.

Sec. 09.17.070. EFFECT OF RELEASE.- A release, covenant not to
sue, or similar agreement entered into by a claimant and a person
liable discharges that person from liability to the claimant, but it
does not discharge another person liable upon the same <claim unless
the release, covenant not to sue, or similar agreement provides for
discharge. However, the claim of the releasing person against other
persons is reduced by the dollar amount of the release, covenant not
to sue, or similar agreement.

Sec. 09.17.900. DEFINITION. In this chapter "fault"™ includes
acts or omissions that are in any measure negligent or reckless toward
the person or property of the actor or others, or that subject a
person to strict tort liability; the term also includes breach of
warranty, unreasonable assumption of risk not constituting an
enforceable express consent, misuse of a product for which the
defendant otherwise would be liable, and unreasonable failure to avoid
an injury or to mitigate damages; legal requirements of causal
relation apply both to fault as the basis for liability and to
contributory fault.

* Sec. 3. AS 09.10 is amended by adding a new section to read:
Sec. 09.10.075. ACTIONS THAT MUST BE ARBITRATED. A person may
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not bring an action for damages based on injury to person or property
when the amount in controversy is less than $75,000, exclusive of
costs, interest and attorney fees, unless the controversy is first
arbitrated under AS 09.43.

Sec. 4. AS 09.30.065 is amended to read:

Sec. 09.30.065. OFFERS OF JUDGMENT. At any time more than 30
days before the trial begins [ON OR BEFORE THE 60TH DAYFOLLOWING  THE
FILING OF AN ANSWER IN A CIVIL ACTION, AND ON THE FIFTH DAY FOLLOWING
THE DAY DISCOVERY CLOSES AS ORDERED BY THE COURT], either the party
making a claim or the party defending against a claim may serve upon
the adverse party an offer to allow judgment to be entered in complete
satisfaction of the claim for the money or property or to the -effect
specified in the offer, with cost then accrued. If within 10 days
after the service of the offer the adverse party serves written notice
that the offer is accepted, either party may then file the offer and
notice of acceptance together with proof of service, and the clerk
shall enter judgment. An offer not accepted within 10 days is con-
sidered withdrawn and evidence of that offer is not admissible except
in a proceeding to determine the form of judgment afterverdict. | f
the judgment finally entered on the claim as to which an offer has
been made under this section is not more favorable to the offereethan
the offer, the interest awarded under AS 45.45.010(a) and accrued up
to the date judgment is entered shall be adjusted as follows:

(1) if the offeree is the party making the claim, the
interest rate shall be reduced by five [TWO] percent a year;

(2) if the offeree is the party defending against the
claim, the interest rate shall be increased by five [TWO] percent a
year.
Sec. 5. AS 09.30.070 is amended by adding a new subsection to read:
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(b) Except when the court finds that the parties have agreed
otherwise, prejudgment interest accrues from the day the cause of
action accrues.

*Sec. 6. AS 09.43.110is amended to read:

Sec. 09.43.110.  CONFIRMATION OF AN AWARD. Upon application of

a party, the court shall confirm an award unless

(1) within the time limits imposed by AS 09.43.120 and
09.43.130 grounds are urged for vacating or modifying or correcting
the award, in which case the ~court shall proceed as provided in
AS 09.43.120 and 09.43.130; or

(2) an appeal is taken under AS 09.43.160(c).
*Sec. 7. AS 09.43.1601is amended byadding a new subsection to read:

(¢c) An award made as a result of arbitration required by AS 09.-
10.075 may be appealed to the proper court. The appeal shall be filed
within 60 days after notice of an award is made wunder AS 09.43.080.
The court shall grant a trial de novo if an appeal is filed under this
subsection.

*Sec. 8. AS 0955548 isrepealed and reenacted to read:

Sec. 09.55.548. AWARDS. Except as provided in AS 09.17, damages
in a malpractice action shall be awarded in accordance with principles
of the common law.

*Sec. 9. AS 09.60.010is amended byadding a new subsection to read:

(b) The court may, upon petition by a party to a civil action,
determine the reasonableness of that party's attorney fee agreement.
The court shall take into consideration

(1) the time and labor required, the novelty anddifficulty
of the questions involved, and the skill requisite to perform the
legal service properly;

(2) the likelihood, if apparent to the client, that the
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acceptance of the particular employment will preclude other employment
by the attorney;

(3) the fee customarily charged in the locality for similar
legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the
circumstances;

(6) the nature and length of the professional relationship
with the client;

(7) the experience, reputation, and ability of the attorney
or attorneys performing the services;

(8) whether the fee is fixed or contingent;

(9) whether the fixed or contingent fee agreement was in
writing and whether the client was aware of the right to petition the
court under this section.

Sec. 10. AS 09.60 is amended by adding a new section to read:

Sec. 09.60.035. COSTS AND .i.i'TORNEY FEES ALLOWED FOR ARBITRATION
APPEAL. If a party appeals ai award made as aresult of arbitration
required by AS 09.10.075, and the appellate court increases or de-
creases the award by more than 10 percent, the prevailing party on
appeal shall also be awarded actual costs and attorney fees incurred
as a result of the appeal.

Sec. 11. AS 22.10.020(d) is amended to read:

(d) The superior court has jurisdiction in all matters appealed
to it (1) from a subordinate court; (2) by a party to an arbitration
award under AS 09.43.160(c); T,] or (3) an administrative agency when
appeal is provided by law. The hearings on appeal from a final order
or judgment of a subordinate court or administrative agency shall be
on the record unless the superior court, in its discretion, grants a
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trial de novo, in whole or in part.
Sec. 12, AS 22.15.030(a) is amended to read:

(d) The district court has jurisdiction of civil cases and
proceedings as follows:

(1) for the recovery of money or damages when the amount
claimed exclusive of costs, interest and attorney fees does not exceed
$25,000;

(2) for the recovery of specific personal property, when
the value of the property claimed and the damages for the detention do
not exceed $25,000;

(3) for the recovery of a penalty or forfeiture, whether
given by statute or arising out of contract, not exceeding $25,000;

(4) to give judgment without action upon the confession of
the defendant for any of the cases specified in this section, except
for a penalty or forfeiture imposed by statute;

(5) for establishing the fact of death of any person in the
manner prescribed in AS 09.55.020 - 09.55.060;

(6) for the recovery of the possession of premises in the
manner provided under AS 09.45.070 - 09.45.160 when the value of the
property or of the arrears and damage to the property does not exceed
$25,000;

(7) for the foreclosure of a lien when the amount in con-
troversy does no: exceed $25,000;

(8) for the recovery of money or damages in motor vehicle
tort cases when the amount claimed exclusive of costs, interest and
attorney fees does not exceed $25,000;

(9) over civil actions for taking utility service and for
damages to or interference with a utility line filed under AS 42.20.-
030;
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1 (10) over cases involving injunctive relief for domestic

2 violence under AS 25.35.010 and 25.35.020"
3 (11) over an appeal by a party to an arbitration award under
4 AS 09.43.160(c) when the amount claimed exclusive of costs, interest,
5 | and attorney fees does not exceed $25,000.

6 *Sec. 13. AS 09.16.010, 09.16.020, 09.16.030, 09.16.040, 09.16.050,
7 and 09.16.060 are repealed.

8 * Sec. 14, AS 09.17.030 and 09.17.060 enacted in sec. 1of this Act
9 have the effect of amending Alaska Rule of Civil Procedure 49by requiring
10 the jury to answer the special interrogatories listed in AS 09.i7.060
11 regarding the amount of damages and the percentages of fault to bhe allo-
12 cated among the parties and to itemize the verdict regarding economic and
13 noneconomic loss as specified in AS 09.17.030.

14 * Sec. 15. AS 09.17.060 enacted in sec. 1 ofthis Act has the effect of
15 amending Alaska Rule of Civil Procedure 52 by requiring the court to make
16 specific findings regarding the amount of damages and the percentages of
17 fault to be allocated among the parties.

18 * Sec. 16. AS 09.17.030 and 09.17.060 enacted in sec. lof this Act
19 have the effect of amending Alaska Rule of Civil Procedure 58by requiring
20 the court to include a specific item in its judgment.

21 * Sec. 17. AS 09.17.040 enacted insec. 1 ofthis Act has the effect of
22 amending Alaska Rule of Civil Procedure 11 by requiring verification of
23 pleadings.

24 * Sec. 18. AS 09.30.065 as amended by sec. 4 of this Act has the Ieffect
25 ofamending Alaska Rule of Civil Procedure 68 byproviding that prejudgment
26interest accrues from the day the cause of action accrues. |

27 *Sec. 19. APPLICABILITY. Sections 1 - 13 of this Act apply to all
28 causes of action accruing after the effective date of this Act.

29 *Sec. 20. This Act takes effect immediately in accordance with
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INTRODUCTION
AND
EXECUTIVE SUMMARY

ctober of last year the Attorney General established the
olicy Workmg Group,'an inter- agency working grou
isting” of. représentatives of ten agencies and tie White
. One of the tasks the Working Group was asked To
‘take was to examine the rapidly expanding crisis in
ility insurance availability and affordability.

"D D>

ollowing is the report of the Tort Policy Working Group_on
causes, extent and policy implications of this crisis. ~The
imary contributing a?encms included the Department of

stice, the Department of Commerce and the Small Business
dministration.
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verdict increased from $220,018 to $1,017,716, and the

average prodyct liability jury verdict increased from
$393,580 to $1,850,452. 2/

*S'A

b urvey of punitive damage awards in Cook County,
n

S
inois indicates that the average personal injury
|n|t|ve damage award

pu (measured in constant 1984

q0 IarSE increased from $40,000 in 1970-74 to

$1,152,174 in 1980-84.
The above data demonstrates that the insurance industry was
selling coverage at constant or even reduced cost over’ a period
of years during which tort liability was undergoing a dramatic
expansion. This suggests that a major factor Underlying the

availability/affordability crisis is the industry's attémpt to
bring premiums quickly batk into line with rapidly growmg
liability risks. 3/ The high -- and in some areas unaffordable
— insurance premiums reflect the fact that tort law is now
placing a massive compensation burden on the private sector.

rA second important contribution of tort liability to the
availability/affordability crisis is the tremendous uncertainty

has béen generated by_rapidly changing standards of

ity and Causation, “The "rules of thé ?ame" have become so
predictable that the insurance mdust_rg offen cannot assess

ability risks with any degree of confidence. This appears to

ve severely exacerbatéd the problem.

pter 3 of the report (Recent Insurance Industr ,
lopments) summarizes ‘a number of responses of the insurance

stry, itS customers and state re?ulat,ors to the crisis.
developments include the use of claims-made policies, the
lon within policy limjts of all or part of defense costs,

creasing use of self-insurance and captives, and more

ng staté regulation.
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haJ)t r 4 of the report FTort Law Reform) the Working Group
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2/ For purposes of comparison, the dollar lost approximately
half of Its purchasing power during this period.

.3/ While some have sug?ested that the dramatic premium
increases are an attemp b%/ the industry to recoup its past
underwriting losses, for the reasons discussed in the report
such a theory makes little economic sense.



The Conclusion to the rePort lists five conclusions as to the

appropriate response of the federal government to the current

crisis in insurance availability and affordability. ['n sum, t
Working Grourl]) concludes that while there are a number of factor
underlying the insurance availapility/affordability crisis, tor
law is”a major cause which the federal government can address |
various sensible and appropriate ways. "As for some of the othe
factors underlying the crisis, such as the insurance industry's
recent large underwriting losses, there is little the federal

government can or should do to remedy these problems.

In that both the tort liability and jnsurance developments in
this report are highly dynamic, and because more ailed data
and other studies undoubtedly will become availahle, the Working
Group will continue to follow developments- in this area, and,
where appropriate, supplement its conclusions and
recommendations,
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INTRODUCTION
AND
EXECUTIVE SUMMARY

In October of last year the Attorney General established the
Tort Policy Working Group, "an inter-agencv__woxking grou
consisting” ofL.representatives of ten agenties and tfie-White
House. One of the tasks the Working Group was asked to
undertake was to examine the rapidly expanding. crisis in
liability insurance availability and affordability.

The following is the report of the Tort Policy Working Group on
the causes, extent and policy implications of this crisis.
primary contributing a?encres included the Department of
Justjcg, the Department of Commerce and the Small Business
Administration.

Chapter 1 of the report (The Crisis in Insurance Avarlabrlrtg
and Affordability) describes in detail the si icant probléms
many businesses, professionals and munrcrpalr%res are havrng
obtaining | |ab|||t insurance, The Chapter documents a dramatic
Grange fp . the ~|ast two years in the availability,

affordability and adeguacy of"liabiljLtV-insurance. Where
insurance is” available (and in some areas it srmplr( IS not),

premium increases of several hundred percent over the last year
or two have become commonplace Few If %/ private or publ
entities that rely on liability insurance have escaped t

problems generated by this crisis.

Part A of Chapter 2 (The Causes of the Crisis in Insurance
Avajlability and Affordabiljty) revrews the current financi I
condition of the insurance rndustr thgp economic-factor
readrng to that condition. The roRerty sualtey |n

he~past tweysars Jias~suffered sighificant undérwriting lossgs
([$21 brIIron in 1984: $25 billion Tn 1985) which have lim it ed

S abT itv to offer as much insurance asits customers desjre
ancT have made it reluctant to insure high risk_ activities which
may_expose it to further substantral underwrrtrn% losses. These
underwrrtrn% osses a%p7ear to £e largely a result or coverage
written in the late 1970's and early” 1980's which may have Dbeen
underpriced due to the industry's desire to optain premium
income to invest at the-then prevailing high interest rates.
Nonetheless, there is ||tt|e to Su q est that the recent massive
increases (n premiums |s related ely o these losses, or that
the cost of liabjility insurance erI e
(the .industry limits “its underwriting
.desired level of overall profitabili

decline significantly as
losses and restores ts
ty. To the contrary,
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indications are that developments in tort law are a major cause
for the sharp premium increases. 1

Part B of Chapter 2 reviews the contribution of tort law to the
insurance availability/affordability crisis. The Working Group
found that in the R),ast_d,ecad,e there” has heen a veritahle -
explosion of tort Jiability in the United States. Four specific
problem areas are identified and discussed:

A The movement toward no-fault liability, which ,
increasingly results in companies and individuals being
Icﬁun,d ||abtle even in the absence of any wrongdoing on

eir part.

The undermining of causation through a variety of
questionable practices and doctrinés which shift
liability to ™deep pocket" defendants even though they
did not ‘cause the underlying injur

limited or tangential involvement.

y or had only a
/ The explosive growth in the damages awarded in tort
lawsuits, ﬁartwularly with regafd to non-gconomic
awards such as pain and suffering or punitive
damages. And,

°ou

The excessive transaction costs of the tort system, in
which virtually two-thirds of every dollar paid out
through the system is lost to attorneys' fees and

N

litigdtio

The Working Grou? wa
?rowth ovel the last
he aver_a?e award pe
this poin

EXPENSES.

s particularly struck b¥ the extraordinary
d?cade of the number of tort lawsuits and

r lawsuit. A few examples amply illustrate

Between 1974 and 1985 there has been a 758% increase in
the number of product liability lawsuits filed in
federal district court.

A The number of medical malpractice lawsuits per 100

. physicians doubled between 1979 and 1983, and tripled

] during that period for obstetricians/gynecologists.

®  According to a jury verdict reporting service, hetween
1975 and™ 1985 the ‘average medical malpractice jury

1/ The Working Group also considered whether state regulation
of the insurancCe industry may be a cause of the crisis, . and
found little compelling evidénce that state regulation is a

major cause of these problems.



verdict increased from $220,018 to $1,017,716, and the
average product liability jury verdict increased from
$393,580 to $1,850,452. 2/
%9 A survey of punitive damage awards in Cook County,
[llinois indicates that the average personal injury
punitive damage award (measured in constant 1984
dollars) increased from $40,000 in 1970-74 to
$1,152,174 in 1980-84.

The above data demonstrates that the insurance industry was
selling coverage at constant or even reduced cost over a period
of years during which tort liability was undergoing a dramatic
expansion. This suggests that a major factor underlying the
availability/affordability crisis is the industry's attempt to
bring premiums quickly back into line with rapidly growing
lia b ility risks. 3/ The high -- and in some areas unaffordable
— insurance premiums reflect the fact that tort law is now
placing a massive compensation burden on the private sector.

A second important contribution of tort liability to the
vailability/affordability crisis is the tremendous uncertainty

hat has been generated by rapidly changing standards of

iability and causation. The "rules of the game" have become so
npredictable that the insurance industry often cannot assess
lia bility risks with any degree of confidence. This appears to

ave severely exacerbated the problem.

["Chapter 3 of the report (Recent Insurance Industry
\ Developments) summarizes a number of responses of the insurance

‘industry, its customers and state regulators to the crisis.
These developments include the use of claims-made policies, the
inclusion within policy limits of all or part of defense costs,

the increasing use of self-insurance and captives, and more
exacting state regulation.

("In Chapter 4 of the report (Tort Law Reform) the Working Group
concludes that while some of the above recent developments in
the insurance industry, along with a likely improvement in the
industry's financial condition, should relieve some of the
current availability/affordability problems, it is unlikely that
\these changes w ill provide long-term, systemic relief without

2/ For purposes of comparison, the dollar lost approximately
half of its purchasing power during this period.

3/ While some have suggested that the dramatic premium
increases are an attempt by the industry to recoup its past
underwriting losses, for the reasons discussed in the report
such a theory makes little economic sense.



some fundamental reforms of tort law. Indeed, there are good

reasons to believe that absent such reforms, particularly the

insurance affordability problem w ill remain a long-term fixture
of the American economy.

The Working Group recommends eight reforms of tort law that
should significantly alleviate the crisis in insurance

availability and affordability. The Working Group does not at
this time recommend how these reforms should be implemented
(whether at the federal or state level, or through legislative
or judicial modification of the law); nor are these reforms
meant to be an exhaustive list of potential reforms. The

recommended reforms are:
Return to a fault-based standard for liab ility.

o/ Base causation findings on credible scientific and
medical evidence and opinions.

Eliminate joint and several liability in cases where
defendants have not acted in concert.

/ Lim it non-economic damages (such as pain and suffering,
mental anguish, or punitive damages) to a fair and
reasonable maximum dollar amount.

/ Provide for periodic (instead of lump-sum) payments of
damages for future medical care or lost income.

( Reduce awards in cases where a plaintiff can be
compensated by certain collateral sources to prevent a
windfall double recovery.

( Limit attorneys' contingency fees to reasonable amounts
on a "sliding scale."

/ Encourage use of alternative dispute resolution
mechanisms to resolve cases out of court.

Chapter 5 of the report (Government Insurance: A Non-Solution)
details the reasons why government insurance or indemnification
would be highly undesirable and would do nothing to remedy the
problems underlying the availability/affordability crisis. Such
a federal insurance or indemnification program would not only be
extremely expensive, but also could exacerbate the problems of
tort law by making the "deep pocket" of the taxpayer available
in many cases. In addition, such a program could undermine
public health and safety, require more extensive government
regulation of private sector activities, involve the government
in substantial litigation, lead to increased federal involvement
in state insurance regulation, and inhibit the ability of the
private sector to adapt insurance services to changing economic
and social conditions.



The Conclusion to the report lists five conclusions as to the
appropriate response of the federal government to the current
crisis in insurance availability and affordability. In sum, the
Working Group concludes that while there are a number of factors
underlying the insurance availability/affordability crisis, tort
law is a major cause which the federal government can address in
various sensible and appropriate ways. As for some of the other
factors underlying the crisis, such as the insurance industry's
recent large underwriting losses, there is little the federal
government can or should do to remedy these problems.

In that both the tort lia b ility and insurance developments in
this report are highly dynamic, and because more detailed data
and other studies undoubtedly w ill become available, the Working
Group w ill continue to follow developments- in this area, and,
where appropriate, supplement its conclusions and
recommendations.

Richard X. W illard
Chairman
Tort Policy Working Group

Robert L. Willmore
Chairman

Task Force on Liability
Insurance Availability

February, 1986



CHAPTER 1
THE CRISIS IN INSURANCE AVAILABILITY AND AFFORDABILITY

Liability insurance is a linchpin in the operation of the United
States economy, yet many American businesses, professionals and
municipalities, both large and small, are encountering serious
insurance problems arising from premium increases, policy
cancellations and refusals to underwrite certain activities.

The lia b ility insurance crisis has three separate but related
faces that individually or in various combinations make it
difficult for many entities to obtain the desired liability
insurance. These problems are availability of insurance,
affordability of insurance coverage and adequacy of coverage.

This Chapter describes the current nature and extent of these
problems. The Chapter focuses, first, on the problems
encountered within the various lines of insurance, and, second,
on the effect of those problems on different sectors of the
economy.

l. INSURANCE COVERAGE SUMMARIES
The following are insurance summaries taken predominantly from
insurance industry reports prepared by the Alliance of American
Insurers or published in Business Insurance.

Environmental Impairment Liability Insurance ("EIL")

EIL covers pollution incidents stemming from gradual pollution
exposures (as opposed to "sudden and accidental” pollution,

which traditionally has been covered under general liability
coverage). Two major companies dropped out of the market in
1985, and by the end of the year only two companies were
offering EIL coverage. Forty-seven companies were forced to
close hazardous-waste management facilities for lack of EIL
coverage. Most hazardous waste businesses currently are looking
toward captives and self-insurance. Brokers expect significant
price increases on the limited insurance s till available.

Sudden and Accidental Pollution Coverage

Coverage for sudden and accidental pollution traditionally has

been provided as part of general liability coverage. New
general liability forms, however, specifically exclude all
pollution liability. This is due to court decisions
interpreting "sudden and accidental" coverage as also covering
gradual and intentional pollution. (See Chapter 3 for a

discussion of the new policy forms.) The London market
currently is excluding pollution coverage from the large risks
it insures.



Directors and O fficers Liability ("D & O1)

Premiums in 1985 rose 50% to 500%, and include larger
deductibles, lower limits, more restrictive endorsements and
shorter policy durations. Industries particularly affected
include financial institutions, electric (nuclear) utilities,
new high technology business, wildcat o il and gas companies,
research and development enterprises, real estate developers,
highly leveraged businesses, petrochemical companies and the
steel industry. Capacity constrictions have hurt larger risks
more than smaller risks. Traditional primary and reinsurance
capacity has been reduced, but Lloyd's of London, which has in
the past not been active in this line, is offering primary
coverage up to $20 m illion. Not surprisingly, business with
Lloyd's of London is up to 100% to 200%. Much of the
reinsurance market for such coverage has virtually dried up.

Bank Fidelity Bond Coverage
Premiums are up about 300%. A group of fifty banks are creating
a mutual insurer to provide D 0 and bankers blanket bond
coverage.

Motor Carrier Liability Coverage

Bus and trucking companies are having severe difficulties

obtaining the insurance coverage required by federal law. The
Motor Carrier Act of 1980 requires insurance minimums of from
$750,000 for carriers of non-hazardous cargo to $5 million for
carriers of hazardous waste and most hazardous materials carried
in bulk. The Bus Regulatory Reform Act of 1982 set insurance
minimums from $1.5 million to $5 million, depending on the
passenger capacity of the bus. Capacity is limited both in the
primary and reinsurance markets. Small trucking firms and

independent owner-operators have the most difficulty getting
insurance.

Liguor Liability Coverage

Liguor liability coverage may be available as part of a

commercial lines package, but is severely constrained and
virtually nonexistent in some parts of the country as monoline
coverage. This line has been affected by the bankruptcy of one
of the largest dram shop insurers, Ideal Mutual Insurance
Company.

Medical Malpractice Insurance

Availability problems are being encountered by nurse/midwives,
obstetricians/gynecologists, pediatricians and dentists.
Premiums are being raised and coverage |im its are being reduced,

sometimes by as much as 50%. Reinsurers are also restricting
coverage in this line. St. Paul's Insurance Company, the
largest medical malpractice insurer, has placed a moratorium on
new policies. St. Paul's writes coverage for approximately 20%



of the Nation's doctors, and wrote an estimated $600 m illion in

malpractice business in 1985, It had a pure loss ratio
(excluding loss adjustment expenses and operating expenses) of
81,3% in 1984. Doctor-owned mutual insurance companies account
for more than half of the medical lia b ility coverage in the
country.

Commercial General Liability ("CGL")

Commercial general liability insurance has undergone significant
premium increases. The Insurance Services O ffice ("ISO"), the
property-casualty insurers' statistical and ratemaking
organization, has filed a new CGL form which w ill lim it coverage

and which contains certain exclusions and policy lim itations
(see Chapter 3).

Excess Coverage

Excess coverage capacity has been sharply reduced. This
coverage currently is offered primarily on a claims-made basis,
which may or may not mesh with the primary, reinsurance and
other excess layers.

Reinsurance

Reinsurance capacity for the United States market has been
severely limited, particularly with regard to Lloyd's of London,
which has faced both its own problems and a disillusionment with
the American market. This capacity problem is expected to ease
somewhat in 1986, but is likely to remain a problem for some
time longer.

. SECTORAL SUMMARIES

The following are summaries of the effect of the insurance
availability/affordability crisis on various sectors of the
United States economy. This information was obtained from
surveys conducted by business groups, articles in the trade
press and materials prepared by trade associations or provided
by industry representatives. W hile the following does not
include all of the available information, it summarizes the
major findings.

Municipalities

Municipalities are among the hardest hit groups by both
affordability and availability problems. Local o fficials
preparing their budgets for the next fiscal year report that the
market for public entities is "extremely limited" and

"diminishing to nothing." Those cities able to secure bids are
finding insurance companies' offers prohibitively expensive.
Renewal rates have climbed by as much as 400% -- and often for
lower coverages with higher deductibles. Some cities are facing

premium increases of up to 1,000%.



The United States Conference of Mayors conducted a survey of 39
cities in the summer of 1985  Ovef half the cities were quoted
premium increases of over 100% and 16 were quoted increases
8reater than 200%. In addition, a recent report by the Wyatt
ompany, Public Qfficials Liability Insurance: Understan mg
the Market (1986), notes that local governments have reporte
[t){]em|umf|fn,cr,ea|1ses of 200% to 300% in “the insurance purchased for
eir officials.

Rather than renew, many cities have decided to "go hare.” All
cities have been forced to reevaluate and sometimes limit the
services they provide their communities. Finally, in the wake
of policy cancellations, a number of city and county officials
have resigned, fearing personal exposure’ to lawsuitS stemming
from therr official duties.

Transportation

The American Public Transit Association, the nation's largest
organization of transit oBerators, reports that premiums Tor
those companies able to obtain insurance this year have gone up
500% to 1,000%, and sometimes more. = In_Los Angeles, the
Southern California Rapid Transit District's annual premium
jumped from $67,000 to $1.7 million, while coverage was
reduced, Transit problems were compounded by the bankruptcy of
one of the largest companies involved in insuring mass transit
g%sétregnt?bnSSome local transit systems have had to” suspend

Publishing
Newspaper and magazine publishers are finding it more difficult
to obtain libel imsurance.
Nurse-Midwives

The American College of Nurse-Midwives represents 2,500 members,
1,400 of whom were covered under a blanket policy through_the
associjation. e policy was cancelled on July I, 1985.° The
association has been unable to obtain other coverage and has
been attempting to create a ca_Ftlve insurer. The Taptive was to
n%\{ebeﬂ?nretted operation by April 1, 1986, but that deadline will

Grocers

A survey by the Natjonal Grocers Associatiop found that its
members ||ab|||t5y insurance prremlum rates had recently |
increased from 25% to 500% The survey covered 161 retailers
and 20 wholesalers.

Architects and Engineers
Most architectural and engineering firms, and particularly

smaller firms, are experiéncing severe availability and
affordability problems. Insurance premium rate inCreases of
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200% to 300% have become the norm. Roughly 30% to 40% of
smaller firms are going bare. Engineering firms involved in
asbestos or other toxic substances abatement activities face
extreme difficulties in obtaining insurance, with rate
increases, where insurance is available, of 5,000% not uncommon.

Day Care Centers

The National Association for Education of Young Children

conducted a survey of day care providers. They covered family
day care providers who care for children in a home setting, day
care centers and headstart programs. The survey found that 40%

of the respondents had had their insurance cancelled or not
renewed and the majority of those with coverage had premium
increases, most of which rose 200% to 300%..

Toy Manufacturers

The Toy Manufacturers of America recently surveyed its 243

members on insurance cost and availability problems. Final
results will not be available until April, but initial responses
are:
Members Ancrease in premiums

21 50

9 50-100

12 100-150

2 150-200

11 300-500

7 500-1000

1 over-1000

2 cannot obt

Companies that normally had three to four months to negotiate a
policy renewal have been given only 72 hours to do so this

year., This permits insufficient time for policy shopping.
The association reports that it had recommended a captive to its
members a few years ago. Commercial insurers reduced prices

upon learning of the proposal, eliminating industry interest in
a captive.

Household Appliance Manufacturers

The household appliance industry has seen sharp reductions in
available coverage, and the Association of Home Appliance
Manufacturers has lost group coverage it had arranged in 1983.
Many companies have been able to obtain only about one-third of
the coverage sought for product liability, and the cost of that
coverage is increasing. Member companies are having similar
problems obtaining D & O insurance.
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Automobile Repair

The Automotive Services Councils, an association representing
automobile repair shops and garages, conducted a survey with™ 104
responses. Average premium increases were /0% to 80% Some 13%
of the membership” reported purchasmg an average of 30% less
coverage. A%)rommately 41% had experienced policy cancel-
lations and 26% were unable to find new carriers.

Medical Equipment

The medical equipment industry has had a captive, MedMarc, an
affiliate of the Health Industry Manufacturers Association,
since 1979. The captive started with 35_companies and has
recently reached 100 member companies. The rate of growth
increaséed in 1985 as the result of cancellations by Commercial
InSurers o aP_out 20% of the Association's members and premium
Increases of five to ten-fold.

Biotechnology

B|otechn,ologzy companies are having a particularly difficylt time
In the tight market because they are generally new, small |
companies deahngz mostly in research and development in a field
largely unknown to insuters. Their inability to obtain coverage
causes” them difficulty in obtaining bank financing, which, in
turn, causes some of these companies to sell out or forego
gg%r{]“\/sgng research. The industry is exploring the creation of a

Oil and Gas Drilling

The International Association of Drilling Contractors represents
1,500 contractors operating drilling rigs. [t estimates mari-
time liability premium incfeases of 300% to 700% and inland
liability premium increases of 100% to 150%.

Construction Contractors

Constructor magazine (October 1985) estimates average

increases in %eneral liability coverage of 40% to 7% For

contractors who were able to negotiaté significant discounts in
past years increases currently are running up to 300% In 1985
?remmm increases for umbrella coverage were approximately 300%
or less coverage.

Natural Gas Transportation

The National L-P Gas Association represents 4,100 firms that
prepare and transport liguefied petroleum gases for residential
and industrial users. According to a sPokesman, as many as 25%
of the transporters ar$hope,rat|ng Wi ess than the $5 million
a

th
In insurance coverage t] Is required of motor carriers by
federal law. DiffiCulties are attributed to unavailability and
prohibitive costs of umbrella insurance,

1



General Manufacturing

The Machinery & Allied Products Institute ("MAPI") recently
conducted a survey of 81 companies producing a broad range of
products in the manufacturing industries and obtained an 80%

response rate. The typical respondent experienced increases for
every type of insurance covered in the survey. The survey
covered general liability, D &0, environmental impairment

lia bility, products and other property and casualty coverages.
The size of the increases varied with the date of the renewal;
consequently, the survey results understate the problem since

many of the respondents are not up for renewal until early this
year. Significant survey results are shown in the table below.

MAP|I Survey Results on Liability Coverages

Premiums % Higher % Change (Median)
CGL-Primary 73 40
CGL-Excess 100 250
D & 0 72 300
EIL 94 60
Products 95 116
Other 87 40
Lower Limits % Lower % Change (Median)
CGL-Primary 13 -36
CGL-Excess 66 -50
p & 0 27 25
EIL 59 -50
Products 33 -50
Other 18 -25
Deductibles % Higher

Exclusions Deductible % More Exclusions
GCL-Primary 34 97
GCL-Excess 25 96
p &0 49 95
EIL 50 89
Products 50 100
Other 28 100

In addition to the foregoing, 35% of the MAPI respondents

indicated that their general lia b ility coverage excluded "sudden
and accidental" pollution coverage, while 49% indicated that it
was excluded in some layers and included in others. Some 65% of

the respondents indicated that they had some coverages cancelled
since January 1, 1985,
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Machine Tool Manufacturers

The National Machine Tool Association represents 300 to 400
businesses that manufacture heavy machinery which cuts, shapes
and forms metal. Preliminary results of a survey indicated
product lia b ility premiums have doubled since 1984, and that
about half of the respondents have been or expect to be put on
claims-made policy forms.

Battery Recycling &Smelting Companies

Battery recycling companies are typical of many industries where

processes create toxic wastes. Recycling 50 million scrap
batteries accounts for up to 50% of the annual lead smelter
production. If the batteries are not recycled, they will be
disposed of in landfills, leading to more’serious toxic
exposure. One major smelting company was offered a $10 m illion
policy with a $2.5 million deductible at a cost of $650,000.

W hile it deems the policy uneconomic, it has not found an
alternative. The problem is widespread with smelters of various
metals. The uncertainty of the risk and size of pollution

liabilities has lead to substantial reductions in coverage with
sharp increases in deductibles and premiums.

Power Equipment Manufacturers

Outdoor power equipment manufacturers had been reporting premium

increases of from 50% to 70% during the past year. At the end
of the year, with many renewals coming due, some have
experienced increases of 400% to 600%. The Association once

again is considering establishment of a captive.
General Aviation Manufacturers

The General Aviation Manufacturers Association reports that the
cost of liability insurance per aircaft was $51 for the 6,778

business, commuter and private aircraft delivered in 1962, and
increased to $211 for the 9,774 delivered in 1972. Currently,
for the 2,000.planes delivered in 1985, the lia b ility insurance

cost has increased to $70,000 per plane. The cost of liability
insurance to air frame manufacturers in 1985 was about $135
m illion, with a total cost of $175 to $200 m illion for the

entire industry that includes manufacturers of engines,
electronics and parts.

Ski Operators

Liability insurance premium increases of up to 400% have been
reported by the National Ski Areas Association. Some small ski
areas have closed, and the average price of lift tickets has
increased substantially.

Aerospace Equipment Manufacturers
Aerospace equipment manufacturers are increasingly concerned
that the escalating cost of product lia b ility insurance and

other associated costs are causing them to lose their ability to
compete with overseas manufacturers of similar equipment.

13



(I THE NATURE AND EXTENT OF THE INSURANCE
AVAILABILITY/AFFORDABILITY CRISIS

The above examples of insurance availability, affordability and
adequacy problems demonstrate the broad scope of the liability

insurance crisis in the mid-1980's. In a similar crisis in the
mid-1970's, the problem areas were largely confined to medical
malpractice and product liability. Medical malpractice coverage

has been a continuing problem, with almost half that coverage
currently underwritten by doctors' and hospitals' mutuals and
other alternative markets. Product lia b ility coverage, however,
was readily available at declining cost during the late 1970's
and early 1980's.

A growing capacity shortage over the last year or more has
caused commercial insurers to review carefully their
underwriting standards and pricing policies in order to
determine where insurance capacity can be utilized most
profitably. The inevitable result of this reevaluation has been
a severe disruption for insurance buyers.

Insurance Availability

Availability problems are occurring in certain specialty

commercial insurance markets. These include pollution, day
care, municipal, liguor, motor carrier and D 0 liability
coverages. The bankruptcies of some specialty insurers,

particularly in the lines of motor carrier and liquor liability,
have affected the capacity in these coverages.

In each of these lines, insurers have perceived the possibility
of significant losses based on highly publicized verdicts and
settlements. General line insurers who ordinarily would fill

the gap left by specialty carriers are unwilling to do so
because they can use their scarcer dollars in less volatile and
more profitable lines.

Insurance Affordability

Premiums are increasing in virtually all commercial coverages.
Examples of affordahbility problems include nurse-midwives and
general aviation manufacturers, both of which face premium costs
which may be warranted by the experience, but are too expensive
for the buyers. Solutions to problems like these appear to lie
outside of the insurance system.

Insurance Adequacy
Problems of insurance adequacy are being experienced across all

commercial lines of coverage. The main problem seems to lie
with the fact that many buyers are unable to buy as much

14



insurance as they desire. This is particularly true for large
firms which seek large amounts of excess and higher limits

coverage. These problems appear related in part to a capacity
crunch created both by the insurance cycle and the withdrawal of
capacity by the overseas reinsurers. The lack of capacity
related to the insurance cycle shows signs of abating as the
corner of the cycle has turned and surplus is increasing. But
many firms may have to use alternative market mechanisms for at
least a couple of years until this capacity fully returns. It
may take much longer to get reentry by overseas reinsurers who
have grave concerns about the American tort liability system. A

second area of inadequacy lies in the growth of exclusions,
deductibles and other policy limitations that are just now being
introduced into the market. These are discussed in Chapter 3.

The Insurance Availability/Affordability Crisis

Finally, it should be noted that the crisis in insurance
availability "“nd affordability does not appear to be a crisis
for the insurance industry. W hile the industry (as discussed in

Chapter 2) is suffering substantial underwriting losses, the
Working Group does not perceive this crisis to be a major threat
to the financial viability of the industry. Rather, it is a
crisis for the insureds who cannot obtain or afford the
insurance they believe necessary for their on-going activi-
ties. And, to the extent that entities are forced to operate
without insurance or with inadequate insurance, it is a crisis
for victims of tortious conduct who may find that liable
defendants cannot pay them their damages.
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CHAPTER 2

THE CAUSES OF THE CRISIS IN INSURANCE
AVAILABILITY AND AFFORDABILITY

A number of reasons have been proffered for the crisis in the
availability, affordability and adequacy of liability

insurance. Many of these reasons relate to the economic
decisions and performance of the insurance industry over the
past decade. Other reasons focus on recent developments in tort
law. While the two in fact are closely related, this Chapter
discusses each of these areas separately. Part A deals with the

general economic reasons for the current crisis; Part B reviews
the contribution of tort law. 1/

1/ There have been suggestions that the availability/affordability
crisis may be caused by certain aspects of state regulation. W hile
some regulatory measures may have aggravated the problem, the Working
Group has found little compelling evidence that the crisis is the
result of a regulatory failure, either in the sense of insufficient
or inadequate regulation, or in the sense of ill-conceived
regulation. In this regard, it is worthwhile noting the 1977 report
of the Department of Justice to the Task Group on Antitrust
Immunities on The Pricing and Marketing of Insurance, which

concluded that "in the commercial lines . ] " state regulatory
schemes are largely illusory and that insurers are generally free to
set their own prices.” M ., at vii. The report further indicated
that rigid state rate regulation, such as is found in automobile
insurance, may in fact aggravate an availability problem. | ., at
Vi.

In this regard, it is worth noting the conclusion of the Medical

Malpractice Policy Guidebook (1985), prepared by Henry Manne (general
editor) and Barry Anderson, P atricia Danzon, Clark Havighurst,
Charles Phelps and Frank Sloan (principal authors) for the Florida

Medical Association. The Guidebook concluded that it was difficult
to fault the state insurance regulatory system for the high medical
malpractice insurance premiums in Florida. Id., at 11. The report

concluded that premium increases lag claims costs, and that
"malpractice premiums are almost certainly not 'too high' compared to
the increases in claims costs emerging over recent years." ld ., at
149-50.

Some have pointed to state insurance reserve requirements as a
cause of the insurance availability/affordability crisis, to the
extent that they believe these requirements to have exacerbated
capacity constraints. While the Working Group did not analyze
whether state reserve requirements are too high or too low, it
should be noted that these requirements exist to ensure the
solvency of insurance carriers, and thereby to protect
insureds. It also should be noted that the only way that state
insurance reserve requirements conceivably could be modified to
(CONTINUED)
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. INSURANCE INDUSTRY PERFORMANCE

Recent news accounts have presented a seemingly conflicting view

of the economic performance of the property-casualty insurance

industry. In order to understand the financial condition of the

industry itself and of some of its specific lines of business,

it is useful to compare the condition of the industry as a whole

to what has been happening to premiums in the lines which

present significant availability/affordability problems.

The table below presents premium and loss data for the property-

casualty insurance industry for the period 1981 through 1985.
Statutory Under-

Year Net Premiums Loss and LAE Expenses writing Loss after

W ritten Policyholder Dividends
(000) (000) (000) (000)

1981 $ 98,805,725 $75,764,229 $27,132,052 $- 6,323,534

1982 103,115,653 82.152,241 28,996,122 -10,415,751

1983 107,802,698 87,719,055 30,799,231 -13,285,049

1984 117,743,957 103,720,652 32,980,082 -21,455,300

1985* 142,300,000 126,846,220 37,353,750 -25,200,000

*Estimated Source: B e st's Insurance

Management Reports

table, of course, is the $25 billion
1985. This number represents the
and expenses, policyholder

The most striking number in the
underwriting loss estimated for
difference between premiums written

1/ (FOOTNOTE CONTINUED)

produce lower premiums would be if the reserve requirements were
relaxed. It would be difficult to justify relaxing reserve
requirements, however, in light of the fact that both insurance
company insolvencies and the number of insurance companies
reported to be in financial difficulty have increased
substantially in the last two years.

The Working Group is continuing to review the contribution, if

regulation to the insurance availability/

crisis.

any, of state
affordability
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dividends, 2/ estimated losses and loss adjustment expenses
("LAE™").

The underwriting loss, however, while significant, represents only

part of the industry's overall financial picture. Since premiums are
collected well in advance of any anticipated payout, they are
invested and earn income. In addition, other income is generated
which also must be considered in reviewing the industry'sfinancial
condition. Overall income in 1985 resulted in theindustry showing a
$7.6 billion gain in policyholders' surplus (the equivalent of net
worth), 3/ on an underwriting loss of $25.2 b illion and net
investment and other income of $32.8 billion. Thus, the industry

appears to have made an overall profit in 1985, though at a lower
rate than historical levels or other sectors of the economy.

In discussing the overall financial review of the property/casualty
industry, Best's reported that:

Investor interest in the property-casualty
industry cannot be denied. W hile the Dow
Industrial Average had made headlines by
surpassing the 1500 mark (a 25% gain for the
year), Best's Index of property/casualty
companies has jumped 50% at this writing, and
security analysts specializing in insurance-
and cognizant of 1985's underwriting losses--
nevertheless continue to be optimistic about
the industry's prospects. 4/

Two factors must be taken into account in assessing the role of
the insurance industry's financial performance in the insurance
availability/affordability crisis. First, even though the
industry currently is making a profit, that profit is well below
the profitability of most other major industries, as well as the
insurance industry's historical average. For example, in 1984
the property-casualty insurance industry produced an annual rate

2/ Questions have been raised as to whether or not the $2.1

billion paid out in policyholder dividends should be included in the
underwriting loss. Policyholder dividends are offered to some
policyholders in some lines, and reduce the net cost of their
insurance coverage. Consequently, any reduction in such premiums

simply increases the net cost to policyholders.

3/ Policyholders' surplus is the difference between insurers'
assets and liabilities. It is considered "the financial security
that stands behind every insurance policy and is that which provides
the cushion to support the shock of major catastrophe, stock market
declines and loss of reserve inadequacies." 1SO, Financial Condition
of the Insurance Industry -- An Update (1985).

4/ Best's Insurance Management Reports (December 30, 1985).
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of return on net income after taxes as a percent of net worth of
1.8%, whereas the median for Fortune 500 companies was 13.6%. 5/
The comparable rate of return for the property-casualty insurance
industry from 1975 to 1984 was 10.9%. 6/

Second, the insurance availability/affordability crisis has not
manifested itself across the entire spectrum of insurance
services, but only in specific lines. These lines account for a
relatively small portion of the industry. For example, the
entire property-casualty insurance market accounts for only
approximately one-third of the overall insurance market in terms
of written premiums. 7/ The two property-casualty lines that
have been the primary source of availability/affordability
problems -- general commercial lia b ility and medical malpractice
-- amounted to only 7% of all the property-casualty lines in
terms of 1984 written premiums. 8/ (These two lines thus
represent approximately 2.5% of the entire industry's written

premiums in 1984)) But, as can be seen in Subsection I, about
one-fifth of the property-casualty industry's $21.5 billion 1984
underwriting loss came from these two lines. And in 1985, the
two lines accounted for almost one-quarter of the property-
casualty industry's estimated $25.2 billion underwriting loss.
These two lines, as well as the Commercial Multiple P eril

line, 9/ are discussed in greater detail in Subsection 1I1.

M. UNDERWRITING RESULTS BY MAJOR LINES

W hile the industry overall has been profitable, certain lines
have made major contributions to the underwriting losses. This
section examines the major commercial lines in which
availability and affordability problems have been most prominent.

Commercial Multiple P eril

Commercial Multiple Peril ("CMP") is related to the general
lia b ility line of insurance in that it is a packaged line of
business which includes some commercial general liability
coverage and its long-tail losses; that is, losses which may be

5/ Insurance Information Institute, 1985-86 Property/Casualty
Factbook, page 22.

6/ Id. The comparable statutory accounting rate of return was
11.9%. Id.

7/ Congressional Quarterly Weekly Report, page 150
(January 25, 1986).

8/ Insurance Information Institute, 1985-86 Property/Casualty
Factbook, page 16.

9/ If the Commercial Multiple Peril line is taken into account,
approximately 14% of the property-casualty industry (in terms of

198~

written premiums) accounted for about one-third of its underwriting

losses in both 1984 and 1985. 1Id.

19



reported many years after the policy year, CMP experience over
the past five years is reflected in the chart below.

Commercial Multiple Peril

Net Premiums Loss Under- Statutory Under-
W ritten and writing W riting Loss A fter
LAE Expenses Policyholder
Dividends
Year (Billions) (Billions) (Billions) (Billions)
1981 $6.8 $4.6 $2.5 $-0.5
1982 6.9 5.3 2.7 -1.2
1983 7.2 5.9 2.9 1.7
1984 8.2 7.9 3.2 2.9
1985* 11.7 10.4 4.1 3.0
¢Estimated Source:Best's Insurance Management
Reports 12/30/85
W hile the underwriting losses for CMP rose to $3 billion in
1985, it is readily apparent that until recently there had been
l[ittle opremium growth in the line. Best's predicts that the
short-tail, non-liability portion of CMP should provide the
ability for a fast turnaround for this line. It also notes that
ISO's new CGL claims-made form w ill be added to the standard CMP

form, but that market pressures should assure the availability
and affordability of the smaller businessowner's package. 10/

Commercial General Liability

Commercial General Liability ("CGL") coverage includes most of
the commercial sectors which are experiencing serious

availability/affordability problems. It covers product

lia bility, municipalities, day care centers and othei- commercial
coverages. It is the line for which ISO has introduced its new
claims-made form. The experience of this line over the past

five years is summarized below.

General Liability

Net Premiums Loss Under- Statutory Under-
W ritten and writing writing Loss A fter
LAE Expenses Policyholder
Dividends
Year (Billions) (Billions) (Billions) (Billions)
1981 $6.0 $5.1 $1.8 $-1.0
1982 5.6 5.4 1.8 -1.7
1983 5.7 6.0 1.8 -2.1
1984 6.5 7.8 1.9 -3.2
1985A 11.1 13.2 2.7 -4.6
¢Estimated Source: Best's Insurance

Management Report

Best's Insurance Management Reports (December 30, 1985).
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As is apparent, written premiums dropped in

rose slightly in 1984, The figures for 1985,
dramatic increase of 72% over the 1984 premium.
come up for

Losses increased throughout the period, but did so at

continuing to occur in the line as policies
renewal.

a relatively even pace until 1984, when losses
$1 billion dollars over the previous year's

Medical Malpractice

Medical malpractice represents only about 1.8%
casualty insurance written, but has been the

1982 and 1983 and
however, show a

Increases are

increased by over

losses.

of property/

source of major

availability/affordability problems. +The following chart

summarizes the experience of the line over

Medical Malpractice

Net Premiums Loss Under-
written and writing
LAE Expenses

Year (Billions) (Billions) (Billions)
1981 $1.3 $1.6 $0.2
1982 1.5 2.0 0.2
1983 1.6 2.1 0.2
1984 1.8 2.8 0.3
1985* 2.6 3.6 0.3

*Estimated Source:

Best's

past five years.

Statutory Under-
writing Loss A fter
Policyholder
Dividends

(Billions)

$ -

....
P, oo o
A O~ W

Insurance

Management Report

Medical malpractice experience is receiving

attention at the state level. Unlike many

considerable
lines of coverage

such as product liability, rates are based on state claims

rather than national data.

[, PREMIUM TRENDS

The recent rapid growth in premiums has been
the current availability/affordability crisis.

a major element in

This section

examines this trend. The following data was provided by the

ISO.

Cash-flow underwriting is generally acknowledged to have played
a role in causing the large underwriting losses presently being

experienced in the commercial lines.
industry's current underwriting losses are

21

According
result of "a
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prolonged period of underpricing and rapidly expanding tort
lia bilities." 11/ In this regard, the ISO report states:

For the better part of seven years, the
insurance industry has been engaged in a
brutal price war. During the early 1980's,
the price for commercial insurance was
decreasing, sometimes sharply, as insurers
vied for premium dollars to invest at the

high interest rates then in effect. At the
time, commercial customers did not
complain. Indeed, many realized that

commercial insurance in the United States was
being sold below cost, even when investment
income was considered. 12/

Chart A, based on ISO data, tracks commercial line premiums in
constant 1967 dollars. As can be noted from the chart, 1984
marked the first real increase in premiums (in constant
dollars) after five consecutive years of declining written

premiums. But 1984 written premiums were almost 20% less than
premiums collected in 1978, the year preceding the dramatic
decline in premiums. At the same time, losses and expenses in

1984 were at an all-time high. 13/

A similar comparison of the general lia b ility premiums written,
premiums earned and line outgo over the past ten years (not in
constant dollars) is shown in Chart B.

Analyzing this data, the Best's report notes that during the
relevant period (1975 - 1985):

the inflation of liability awards could
have been no secret to any underwriter. Had
the ascending line of premiums written that
was established in 1975 through 1978
continued to rise, the general liability
losses of $13 billion incurred in the last
six years largely would have been
avoided. 14/

11/ 1SO, Financial Condition of the Insurance Industry — An
Update (1985).

12/ Id.
137 Id.

14/ Best's Insurance Management Reports (December 30, 1985).
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V. THE ECONOMIC CAUSES OF THE INSURANCE
AVAILABILITY/AFFORDABILITY CRISIS

The above discussion indicates that during the late 1970's and
early 1980's the insurance industry engaged in significant
premium reductions while claim losses increased steadily. The
result, not surprisingly, has been massive underwriting losses
in recent years.

It is useful in considering the contribution of such economic
factors to the insurance availability/affordability crisis to
distinguish two different effects which frequently are

confused. The first is the inflationary effect on premiums of
the recent decline in interest rates. The second is the premium
cutting which took place in the late 1970's and early 1980's as
a consequence of the industry's desire to take advantage of high
interest rates available during that period.

As to the first effect, there is an obvious inverse relationship
between premiums and the prevailing interest rate. A
significant portion of an insurer's profits stem from the return
on the premium income it invests between receipt of the premium
and payout of the incurred liabilities. When interest rates are
high, premiums tend to be lower since more of the insurer's
income comes from such return on investment; and when interest

rates are low, premiums w ill tend to be higher since the insurer
is more dependent on the premium principal to cover the
anticipated payout. Thus, as interest rates fall -- as they
have in the mid-1980's -- insurance premiums inevitably increase.
This inverse relationship is illustrated by Chart C, which

compares the prime rate in 1976 through 1985 to the annual
percentage change of the total Commercial General Liability
(CGL) premiums written by the insurance industry in each of
those years. 15/ Chart C graphically demonstrates that the
rate of growth of the written premiums changes inversely with
the movement of the prime interest rate.

To the extent that the recent sharp premium increases are

related to the drop in interest rates, there is little the
federal (or any) government can or should do to mitigate this
market effect. Declining interest rates cause innumerable

economic realignments which, on the whole, are quite beneficial
to the economy. An increase in insurance premiums resulting
from such a reduction in interest rates, while of itself
undesirable, is a relatively minor side effect to the far more
significant economic consequences of a drop in the interest rate.

15/ The percentage change in 1976 through 1984 is obtained from
the Insurance Information Institute's most recent Property/Casualty
Factbook. The estimate for 1985 is obtained from the ISO data
discussed supra.
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Moreover, there is little that can be done to address this

source of premium vo latility. It would be absurd to try to keep
interest rates high simply to keep insurance premiums as low as
possible. But as long as interest rates fluctuate, premiums
necessarily will reflect such changes.

A second economic factor related to interest rates is the extent
to which high interest rates may have triggered "excessive

competition" in the insurance industry which led the industry to
sell its product too cheaply. For one thing, even assuming one
accepts the concept of "excessive competition," it is unclear
how such losses in fact contribute to the insurance
availability/affordability crisis. As discussed later in this
Chapter, such losses are "sunk costs" which the industry cannot
recoup simply by charging higher premiums. If premiums in fact

are higher than the insured risks and the currently available
investment return dictate, either other sources of capital
(including insurers who have suffered no losses or lower
losses) should offer the same insurance at a lower price, or
insureds w ill retain these "excess profits" for themselves
through self-insurance or the formation of captives. The fact
that there appears to be Ilittle insurance coverage being made
available by new or expanding underwriters, and that many
insureds are highly reluctant to self insure or form captives
(even though many with serious availability problems may have no
alternative), strongly indicates that recoupment of losses is
not a particularly compelling explanation for the current
insurance availability/affordability crisis.

It is particularly puzzling that the proponents of this theory
advocate the abolition of the insurance industry's antitrust
immunity contained in the McCarran-Ferguson Act (Public Law 79-
15) as an appropria-e response to the asserted problem of the
industry's cash-flov "mismanagement." It is hard to reconcile
the argument that the current problems of the insurance industry
stem from "excessive competition" with the proffered solution of
removing the industry's antitrust immunity. Since the goal of
antitrust law is to enhance competition, if one truly believes
that the problems of the insurance industry are a result of too
much competition, the last thing one would advocate is a legal
change which would increase the level of competition. W hile the
Working Group did not review and takes no position on the
continuing validity of the industry's antitrust immunity, 16/

it is readily obvious that the suggestion that allegedly
"excessive competition" can be cured by even more competition is
patently absurd.

16/ Despite the assertions of some, the Working Group found no
evidence to suggest that the industry's antitrust immunity is a
significant factor in the insurance availability/affordability
crisis. It should be noted, however, that the immunity has been
criticized for a variety of other reasons. See the 1977 report of
the Task Force on Antitrust Immunities, footnote 1, supra.
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The reasons why the loss recoupment (or excessive pricing)
theories advocated by some make little economic sense can
briefly be summarized as follows:

0 Insurers, like all profit maximizing companies,
charge the price which maximizes their
profits. Past gains or past losses are
irrelevant to setting the price today which w ill
maximize profits tomorrow. -The argument that
insurers are charging higher premiums to recoup
past losses suggests that absent such losses

their premiums would be lower -- that is, that
they would not be charging premiums that
maximize their profits. That makes little
sense.
0 Even if excessive premiums were being charged by some

insurers to recoup their past losses, for the reasons
discussed, other insurers would offer the same coverage
at lower prices reflecting the actual risk, or insureds
would retain such excess profits for themselves through
self-insurance or the formation of captives. 17/

° The commercial lines of insurance, which are at the
center of the availability/affordability crisis, in
fact are relatively competitive. For example, the 1977

report of the Task Force on Antitrust Immunities (see
footnote 1, supra) found that the property-liability
insurance industry "appears to possess an atomistic
market structure,"” including over 900 companies.

Id., at 7. 18/ The Task Force also found that the
restrictions to entry do not appear significant in the
property-liability insurance industry, id., at 9,

and that there appears to be price competition in this
line as a result of "an industry structure that favors
competition." Id., at 27-28. 19/ It is, of course,

17/ Many insurance companies are mutuals, meaning that they are
owned by their policyholders. The suggestion that they are charging
their policyholder-owners unnecessarily high premiums makes even less
sense, since any such excess profits must be rebated through
policyholder dividends.

18/ The report states that 20 insurance groups account for 53% of
written premiums, and that no single group accounts for a major share
of the market. Id., at 8. This is consistent with the analysis of
the Medical Malpractice Policy Guidebook (H. Manne, 1985), which
found the medical malpractice insurance market in Florida to be
"substantially and effectively competitive." Id., at 166.

19/ See also page 348 of the report summarizing the Task Force's
(CONTINUED)
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difficult to conceive how premiums are being kept at
artificially high levels for a line of insurance in
which prices appear to be competitively determined.

Finally, many of the strongest proponents of the loss
recoupment theory also contend that these losses were
the result of excessive price competition in the
industry. Obviously, it is difficult to reconcile
these arguments. 20/

In sum, to the extent that purely economic factors underlie the
insurance availability/ affordability crisis, they do not appear
to be the type of problems which can be cured by different or
more intensive forms of government regulation — weither at the
state or federal level — of the insurance industry. There,
however, is a cause of the availability/ affordability crisis at
the very heart of that crisis which the government is well
placed to address in a variety of constructive ways. That cause
is tort law, and its role in the crisis is discussed in Part B
of this Chapter.

The above discussion has focused largely on the current
financial condition of the insurance industry, and the economic
factors leading to that condition. The following discussion
examines the state of tort law, and its central role in the
insurance availability/affordability crisis.

Unlike the above related economic data on the insurance
industry, it is difficult to obtain good empirical data
indicating precisely what has happened to tort lia b ility in

19/ (FOOTNOTE CONTINUED)

conclusion that the "industry is structured in a manner conducive 't
competition. It should be noted that these conclusions did not
appear to apply to some other lines of insurance such as life
insurance.

20/ These same points apply equally well to arguments that
premiums are set excessively high to recoup losses resulting from

mismanaged investment portfolios. Just as past losses are .irreleva
to determining the premiums which w ill maximize profits, investment
portfolio losses should have no bearing on premiums. In this regar
however, it should be noted that the property-casualty industry mac
$32.8 billion from net investment and other income in 1985. See
supra.
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recent years. 21/ It is plain even to the most uninitiated

that tort law has changed dramatically in recent years -- from a
relatively quiescent legal backwater into one of the most
important and dynamic areas of the law today. 22/ Moreover, a
growing body of case examples and empirical data suggest that
the current tort system has serious problems and is operating
quite poorly. The insurance availability/affordability crisis
is one symptom -- albeit the most dramatic and acute symptom --
of the dislocations and problems generated by a malfunctioning
tort system.

l. PROBLEM AREAS IN TORT LAW

In attempting to understand what has happened to tort liability
in the United States, the Working Group has focused on four
interrelated areas: fault, causation, damages and transaction
costs. Each is discussed separately below.

The Movement Toward No-Fault Liability

One of the most disturbing aspects of the current tort system is
the degree to which it has moved toward no-fault liability.

W hile this movement began in earnest over twenty years ago, it
appears to have accelerated dramatically in recent years.

Beginning in the early to mid-1960's it became fashionable to
reject the twin pillars upon which tort law historically had
been constructed — deterrence and compensation -- in favor of
seemingly more enlightened theories based largely on concepts of
societal insurance and risk spreading. 23/ While many of these

21/ The Rand Corporation, through its Institute for Civil
Justice, has produced the best empirical data and analyses

available in the area. While the Institute has only been able
to research discrete areas of civil justice, the conclusions

drawn from those analyses are invaluable to understanding many
broader problems. The recently published five-year overview of

the Institute's program offers an excellent summary of the
research, results and continuing work of the Institute's staff.

22/ For example, at the end of fiscal year 1975, what is now
the Torts Branch of the United States Department of Justice
contained 39 attorneys, who handled or supervised about 4,000
cases totalling approximately $1 billion in claims. At the end
of fiscal year 1985, the Torts Branch had grown to 124 attorneys
handling or supervising about 11,000 cases totalling
approximately $200 billion in claims.

23/ One of the most explicit statements of such a theory can

be found in the decision of the New Jersey Supreme Court in

Beshada v. Johns-Manville Products Corp., 90 N.J. 191, 447

A.2d 539 (1982), in which the Court expressly denied defendants
(CONTINUED)
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theories were couched in terms of economic efficiency, they
represented the beginning of a devastating, and to this day, on-
going challenge to the role of fault-as a predicate of tort
lia bility. The long-term effect of this development has been
less to promote a more e fficient or sensible tort system, 24/ than

to undermine the importance of fault (or wrongdoing) as a moral and

doctrinal justification for and lim itation on tort liability. As
this lim itation has been removed or undermined in certain areas of
tort liability, tort law increasingly has come to rest only on the
pillar of compensation, with compensation often awarded merely for
the sake of compensation.

As the tort system moves away from fault it increasingly imposes
lia b ility upon persons and companies that have done nothing
wrong. This has been accomplished in a variety of ways: by
directly reducing or even eliminating the fault requirement; by

23/ (FOOTNOTE CONTINUED)

the opportunity to raise a "state of the art" defense. The
Court held that even if the danger at issue was scientifically
unknowable at the relevant time, defendants nonetheless were

still liable for having failed to warn of an unknowable risk.
As justification for its holding, the Court relied heavily on
risk spreading. In the words of the Court, "manufacturers and
distributors . . . can insure against lia b ility and incorporate
the cost of the insurance in the price of the product." 447

A.2d at 547. The Court went on to opine that the likely
increase in premiums to compensate for unanticipated risks was
"not a bad result." 1Id.

24/ The belief that tort liability should be no-fault so as

to serve as a risk spreading mechanism for all injuries is in
fact quite anti-consumer. Such a view of tort liability
effectively would mean that the price of every product and
service would include an insurance surcharge for the risk of any
injury related to the product or service. It has long been
understood, however, that because of the extraordinarily high
transaction costs of the tort system, such compulsory insurance
through the tort system would be among the most inefficient and
costly ways for consumers to purchase insurance. Thus, for
every $1 of compensation, the tort system requires the consumer
to pay approximately $3 in premiums (assuming, as discussed
infra, two-thirds transaction costs), while that same $1 of
compensation can be obtained through first-party health and

disability insurance for only $1.25. H. Manne, Medical
Malpractice Policy Guidebook 143 (1985). It is highly ironic
that many proponents of no-fault liability argue that such

lia bility is in the best interest of consumers. In fact, since,
consumers ultim ately pay the premiums of whatever Compensation
scheme is devised, quite the contrary is the case. See also
Epstein, "Products Liability as an Insurance Market," 14

J. Legal Stud. 645 (1985).

31



defining new duties that effectively create fault where no fault
existed previously; and, by engaging in after-the-fact analyses
that "find" fault wherever there has been an injury. 25/ The
ultimate effect of these developments has been the same -- to
shift liability for compensation to "deep pocket" defendants
that have the resources to compensate plaintiffs generously. 26/

Fault has not, however, been openly (or completely) rejected as

part of our tort law. One reason is that fault remains the only
vehicle in tort law capable of distinguishing wrongful (or
undesirable) from beneficial (or desirable) conduct. If fault
were rejected altogether, it would mean that desirable

activities would be just as likely to incur liability as
wrongful conduct. An open rejection of fault thus necessarily
would result in a sweeping transformation in the public's
attitude toward tort law, which continues to be bottomed on the
concept of tort liability as a form of justified redress for
wrongful conduct. A second reason why fault continues to be
part of tort law (and why courts often w ill engage in amazing
distortions of relevant facts or legal doctrines to find fault
rather than simply reject the principle of fault) is that fault
is the basis of much of the structure and process of tort law.

25/ The duty to warn has been a particularly fertile ground
for such after-the-fact compensation oriented findings of
fault. It is all too easy after the occurrence of an injury to
postulate a warning that mi*ht have influenced the plaintiff to
be more careful or to reconsider his action, no matter how
fanciful or unreasonable such a warning might appear prior to
the injury. Such analyses have been a major factor in the
medical malpractice and product liability litigation explosion.

26/ A recent and almost classic example of such compensation
oriented liability findings is the California Supreme Court's
decision in Bighee v. Pacific Tel. & Tel. Co., 34 Cal.3d 49,

665 P.2d 947 (1983). In that case, a man was injured when an
allegedly intoxicated driver lost control of her car, veered o ff
the street into a parking lot, and crashed into a telephone

booth in which the man was standing. Suit was brought against
the companies responsible for the design, location,
installation, and maintenance of the booth. The Court, in an

opinion authored by Chief Justice Rose Bird, found that the risk
that someone might veer off the road and crash into the phone
booth was not unforeseeable as a matter of law. The Court also
determined that it was of no consequence that the harm to
plaintiff came about through the negligent or reckless acts of
an allegedly intoxicated driver. In a concluding footnote,
Chief Justice Bird stated that "there are no policy
considerations which weigh against imposition of liability"
against the defendants even though their "conduct may have been
without 'moral blame,™ and referred specifically to "the
probable availability of insurance for these types of accidents
. 665 P.2d at 953 n. 14.
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Chapter 8. As may be obvious, as with so many other
tort law, fault remains a central and essential

for joint and several liability.

29/ The application of joint and several lia b ility in
where there in fact is no concerted action is discussed
detail in Speiser, Krause & Gans, The American Law of Torts §
3:7 (1983). It is interesting to note that the English
apparently have maintained the traditional common law b
joint and several liability, and have refused to apply

lia b ility in the absence of concerted action. Id.
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of defendants,
30/

treatment
defendants.

A related development is the way in which joint and several
lia b ility has been applied by some courts to theories of
"enterprise"” or "market share" liability for injuries caused by
generic products (e.g., DES). "Market share" liability, in

its pure theoretical sense, allocates liability among
manufacturers of a generic product on the basis of their share
of the relevant market. W hile there can be some serious
problems and inequities with this approach, as long as all
relevant manufacturers (and their respective market shares) are
accounted for, and the product is truly generic in nature, such
an allocation of liability may be the only way plaintiffs in
some cases can obtain compensation for injuries caused by
wrongdoing on the part of the manufacturers of such a product.
Serious problems with this approach arise, however, when not all
relevant manufacturers are accounted for, or where the product
is not truly generic in nature. Even more troublesome is the
approach of several courts which use some industry liability
allocation formula, but then apply joint and several liability
to all defendants. See, e.g., Abel v. EIli Lilly & Co., 418
Mich. 311, 343 N.W.2d 164, cert, denied., 105 S.Ct. 123

(1984); Collins v. EIli Lilly Co., 116 Wis.2d 166, 342 N.W.2d
37 (1984). This, in fact, represents a clear abuse of joint and
several liability, and cannot be justified on the basis of the
uniqgue difficulties plaintiffs sometimes face in identifying the
manufacturer of an injury causing generic product.

A third means that has been used to undermine causation --
increasingly common in toxic torts cases -- is the use of
presumptions or burden-shifting techniques to force the
defendant to prove the lack of causation in order to avoid

lia bility. 31/ Frequently, this amounts to asking the defendant
30/ The legal doctrine of contribution in theory could serve
to mitigate some of those inequities. In certain areas of the
law, such as antitrust law, where joint and several lia bility
generally tends to be applied to established businesses,
contribution appears to function quite well. (And, in any
event, joint and several liability in antitrust cases is
virtually always based on concerted action -- the traditional
basis for such lia b ility.) In personal injury cases, however,
many multi-defendant cases involve a "deep pocket" and one or
more defendants who are either judgment proof or have Ilimited
assets or insurance coverage. In such cases, the belief that
contribution serves as a mitigating factor is largely illusory.
31/ A particularly dramatic example of such a practice can be
found in Allen v. United States, 588 F.Supp. 247 (D. Utah
1984), a low-level radiation exposure case in which the court
shifted to the government the burden of proving that particular
cancers were not caused by radiation exposure.
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to meet an impossible burden of proving the negative.

Another way in which causation often is undermined -- also an
increasingly serious problem in toxic tort cases — is the
reliance by judges and juries on noncredible scientific or
medical testimony, studies or opinions. It has become all too

common for "experts" or "studies" on the fringes of or even well
beyond the outer parameters of mainstream scientific or medical
views to be presented to juries as valid evidence from which
conclusions may be drawn. The use of such invalid scientific
evidence (commonly referred to as "junk science") has resulted
in findings of causation which simply cannot be justified or
understood from the standpoint of the current state of credible
scientific and medical knowledge. 32/ Host importantly, this
development has led to a deep and growing cynicism about the
ability of tort law to deal with difficult scientific and
medical concepts in a principled and rational way.

These are but four developing areas that are causing defendants
to be found liable for injuries they did not cause. The one
common attribute of these developments is that the defendants to
whom lia b ility is shifted almost invariably happen to be those
with the deepest pockets.

The Explosive Growth in Damage Awards

Another area of great concern is the explosive growth in tort
damages awards over the last decade. A few statistics w ill
illustrate this point.

Jury Verdict Research, Inc., publishes data on the average jury
verdict in product liability and medical malpractice cases. The
service's latest report 33/ shows that the average medical

32/ An instructive decision in this regard is the district
court opinion in Johnston v. United States, 597 F.Supp. 374

(D. Kansas 1984). The court there exhaustively reviewed the
theories and credentials of a number of plaintiffs' experts on
the effects of low-level radiation, and rejected their testimony
as biased, contradictory and totally without scientific merit.
Of particular interest is the court's frustration that these
same experts had played prominent roles in major radiation cases
such as Silkwood and Allen, and that their testimony was being
used in numerous cases throughout the country. The court noted
its disappointment that such "so-called experts can take such
license from the witness stand [to] say and conclude things

which . . . they would not dare report in a peer-reviewed
format." Id. at 415.

33/ Jury Verdict Research, Inc., Injury Valuation: Current
Award Trends No. 304 (1985). The 1985 data provided by the
service is incomplete, and is subject to refinement. The

(CONTINUED)
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malpractice jury verdict increased from $220,018 in 1975 to
$1,017,716 in 1985 (see Chart D), a 363% increase. 34/ Average
product liability jury verdicts during this same period increased
from $393,580 to $1,850,452, a 370% increase (see Chart E). 35/

Interestingly, much of this increase can be attributed to a

remarkable growth in verdicts above $1 m illion. In 1975 there
were three million-dollar medical malpractice verdicts and nine
million-dollar product liability verdicts reported by Jury
Verdict Research, Inc. In 1984, the numbers had grown to 71

33/ (FOOTNOTE CONTINUED)

service indicates that it bases "its findings, values and
probabilities upon collected verdicts using accepted statistical
methods in their analysis and application." Nevertheless, the
reported average annual verdicts are not used by the Working
Group as an accurate statement (though they may very well be) of
the average jury verdict in any particular year. Rather, the
Working Group found the Jury Verdict Research data useful for
purposes of showing the trend in jury verdicts over the last

decade. In this regard, it should be noted that the service has
used the same basic methodology since well before the relevant
reported years. Moreover, while there are different estimates

of average jury verdicts for particular areas and years, a
number of other sources that have collected such data —
including the Institute for Civil Justice -- corroborate the
overall trends reported by Jury Verdict Research, Inc.

34/ This percentage increase is consistent with a survey of
California Superior Court medical malpractice verdicts. That
survey shows the average medical malpractice award as increasing
from $152,970 in 1975 to $649,210 in 1983, a 324% increase.
American Medical Association Special Task Force on Professional
Liability and Insurance, Professional Liability in the '80s
(October 1984). Because the $250,000 cap in California on
awards for non-economic damages in medical malpractice cases was

only recently affirmed as constitutional (see Chapter 4), it is
unclear what effect, if any, the cap has had on malpractice
verdicts in California. It is worth noting, however, that the

recent insurance problems for medical malpractice have been far
less serious in California than in many other states, and that
in California the insurance crisis primarily has affected areas
other than medical malpractice (e.g., municipal lia b ility).

35/ This remarkable increase is also reflected in the

Institute for Civil Justice study of civil jury verdicts in Cook
County, Illinois. For example, the average wrongful death award
in Cook County increased (in constant dollar terms) from
$166,000 in 1970-74 to $336,000 in 1975-79, a doubling over
roughly half a decade. M. Peterson, Compensation of Injuries:
Civil Jury Verdicts in Cook County 54 (1984).
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m illion-dollar medical malpractice verdicts and 86 m illion -
dollar product lia b ility verdicts (see Chart F), an increase of

over 1200% in the number of such verdicts. 36/ |If these million -
dollar verdicts are deleted, the increase in average verdicts is
reduced sharply. For example, the increase in the average medical

malpractice jury verdict from 1975 to 1985 drops to 26% and the
comparable average product lia b ility verdict jury increase is
87%. 37/ This clearly suggests that the explosion in damages has
come largely at the high end of the awards scale.

The Jury Verdict Research data is of only limited value on the

absolute number of million-dollar payments, since in all
likelihood the vast majority of such payments are through
settlements rather than verdicts. The data is highly relevant,

however, in that it shows that the percentage rate of increase
of verdicts is far higher for large verdicts than for small or
medium-size verdicts. Since a significant distinguishing factor
between large verdicts and small or medium-size verdicts is that
large verdicts tend to be composed to a far greater extent of
non-economic damages, 38/ this strongly suggests that non-
economic damages play a major role in the explosive growth in
large verdicts (as compared to the much more moderate growth in
small and medium-size verdicts).

While it is not possible to quantify precisely how much
particular elements of damages have contributed to this

explosion, it appears that non-economic damages are a
substantial factor. Such damages include non-pecuniary
compensatory damages for intangible injuries such as pain and
suffering and mental anguish, as well as punitive damages. Such
non-economic damages are inherently open-ended and subjective,
and, therefore, easily susceptible to dramatic inflation. Of

interest in this regard is a recent preliminary study by the
Institute for Civil Justice which indicates that the average
punitive damage award in Cook County, Illinois, increased from
$63,000 in 1970-74 to $489,000 in 1980-84 (see Chart G). 39/ Of

36/ Jury Verdict Research, Inc., supra. The trend toward
million-dollar verdicts is also documented by the Institute for
Civil Justice. M. Shanley & M. Peterson, Comparative Justice:

Civil Jury Verdicts in San Francisco and Cook Counties, 1959-
1980 26-30 (1983) .

37/ Jury Verdict Research, Inc., supra.

38/ H. Manne, Medical Malpractice Policy Guidebook 138-39
(1985). The study shows that for medical malpractice awards
between $100,000 and $200,000, non-economic damages account for
approximately 27% of the total award, while for awards above
$600,000, the non-economic share increases to 54%.

39/ M. Peterson, Punitive Damages; Preliminary Empirical
(CONTINUED)
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particular interest is that the average Cook County punitive
damage award in personal injury cases increased from $40,000 in
1970-74 to $1,152,174 in 1980-84 (see Chart H). 40/

This explosion in damage awards, particularly in the case of non-
economic damages, is vastly in excess of the rate of inflation
over the comparable period. 41/ For whatever reasons, tort
damage awards have suddenly soared in the United States without
any apparent justification.

Excessive Transaction Costs

Another serious problem of the tort system is its extraordinarily
high transaction costs. A study by the Institute for Civil
Justice of the asbestos litigations shows that out of every dollar
paid out by the asbestos manufacturers and their insurers as a
result of the asbestos litigation, 62 cents on the verage is lost
attorneys' fees and litigation expenses (see Chart ). 42/

This does not include the transaction costs borne by the courts in
adjudicating these claims.

It also is worthwhile viewing the transaction costs from the

39/ (FOOTNOTE CONTINUED)

Findings 13 (1985). These averages were adjusted for

inflation and are stated in terms of the 1984 dollar. The
study's analysis of punitive damage awards in San Francisco also
showed an increase in such awards, though of lesser magnitude
than in Cook County.

40/ 1d., at 25 (also adjusted for inflation). Peterson

notes that personal injury punitive damage awards in Cook County
between 1980-84- amounted to over half of all punitive damages
awarded in all case categories by Cook County juries from 1960-
84.

41/ For purposes of comparison, one dollar in 1985 had
approximately half the buying power of one dollar in 1975,

42/ J. Kakalik, P. Ebener, W. Felstiner, G. Haggstrom &
M. Shanley, Variations in Asbestos Litigation Compensation and

Expenses x viii (1984). ' These costs, of course, include both
plaintiffs' and defendants' litigation expenses. In comparing
the costs attributable to defendants' |litigation expenses to the
costs attributable to plaintiffs' |litigation expenses it is
useful to remember that defendants incur such costs whether or
not they prevail, and, indeed, may incur substantial costs
defeating even clearly frivolous claims. Measurements of
plaintiffs' litigation expenses (such as in Chart 1), reflect
only those cases in which plaintiffs prevail, while defendants'
litigation expenses include all cases, whether or not plaintiffs
prevail.
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perspective of the prevailing plaintiff. The study also shows
that for every dollar awarded to plaintiff, 34 cents on the
average is lost to legal fees and an additional 5 cents 1is lostr
to legal expenses. 43/ In some cases, legal fees alone
amounted to as much as 45% of plaintiff®s award. 44/

It is difficult to justify such extraordinary transaction

costs. But it is particularly difficult to justify such costs
when the costs often are borne largely by the seriously injured
and by consumers who ultimately must pay for these costs through
higher prices for goods and services. The only clear bene—
ficiaries of this system appear to be lawyers.

1. BURGEONING TORT LIABILITY AS A MAJOR CAUSE
OF THE INSURANCE AVAILABILITY/AFFORDABILITY CRISIS

The above discussion describes a tort system that in recant
years has dramatically increased 1in scope. One way of measuring
that increase 1is in terms of the increase 1in the number of tort
lawsuits and in the level of damages awarded in such lawsuits.
While the available data is limited, and by no means perfect, it
clearly confirms that there has been a substantial increase in
recent years in both the number of tort lawsuits and awarded
damages.

The growth in the number of product liability suits has been
astounding. For example, the number of product liability cases *
filed in federal district courts has increased from 1,579 in

1974 to 13,554 in 1985, a 758% increase (see Chart J). 45/

There is no reason to believe that the states courts have not
witnessed a similar dramatic 1increase in the number of product
liability claims.

A similar trend can be found in medical malpractice, where
claims 46/ filed against physician-owned companies 1increased
from 10,568 in 1979 to 23,545 1in 1983, a 123% increase in four

43/ 1d., at 84. For tried claims, these costs increase
to 39 cents and 6 cents respectively. 1d.

44/ 1d. With legal expenses of 5%, prevailing plaintiffs
in such cases receive only half of the awarded verdict.

45/ Administrative Office of the United States Courts.

46/ Claims do not, of course, translate directly 1into

lawsuits, since most claims are resolved prior to the filing of
litigation. But a substantial increase in claims almost
certainly means a corresponding substantial 1increase 1in
litigation.

45



FILED CASES

14, 000-

12, 000 -

10, 000 -

8, 000 -

6, 000 -

4, 000—

2,000 -

0

1974

CHART J

PRODUCT LIABILITY CASES FILED IN FEDERAL DISTRICT COURT

1975 1976 1977 1978 1979 1980 1881 1982 1983 1984

Source: Administrative Office of the United States Courts

1985



years. 47/ The number of medical malpractice lawsuits per 100
physicians more than doubled from 1976 to 1981, and for
obstetricians/gynecologists actually tripled during this

period. 48/ 1In federal courts, which contain only a fraction

of all medical malpractice claims, such claims have

increased almost three-fold in the last decade (see ChartK). 49/

A similar increase can be found in claims filed against

municipal and county officials. A survey of over twelvehundred
local governments found that such claims had increased by 141%
between 1979 and 1983. 50/ Tort claims against municipalities

also have increased dramatically in recent years. For example,
New York City witnessed a 375% increase from 1977 to 1985 1in
personal injury claims, with a corresponding 345% increase in
average settlement cost. 51/ The City"s long-term liability

for tort claims already filed is projected to be $1.5 billion. 52/

The explosive growth in damages over the past decade has already

been related in detail. Suffice it to say that the increase 1in
the average tort award appears to have outpaced even the
extraordinary increase in the number of such lawsuits. The

extent of some of these increases are difficult to comprehend.
For example, one verdict reporting service found that the

average jury verdict in personal injury lawsuits had increased -
by approximately 25% or more in three separate years (24.5% in
1980, 30.49% 1in 1981 and 27.54% in 1983). 53/ The average

annual increase in such awards since 1975 has been over 15%. 54/
A subcategory of damages that dramatically illustrates this
development is the average jury verdict for the wrongful death

47/ American Medical Association Special Task Force on
Professional Liability and Insurance, Professional Liability

in the 180s 6 (November 1984).

48/ H. Manne, Medical Malpractice Policy Guidebook 18 (1985).
49/ Administrative Office of the United States Courts.

5/ Wyatt Co., Public Officials Liability Insurance?
Understanding the Market (1986), page 22 (the provided 1984 data
is incomplete, see pages 9-10, and therefore is not used for

comparison).

51/ Statement by Mayor Edward 1. Koch before the Governor-®s
Advisory Commission on Liability Insurance, Feburary 21, 1986.

52 " Id.
53/ Jury Verdict Research, 1Inc., supra.

54/ 1d. This 1is more than double the average annual CPI
increase during the same period. 1d.
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of an adult male. The average award increased from $223,259 1in
1975 to $946,140 1in 1985, a more than four-fold (324%) increase
in ten years (see Chart L). 55/

The increase in the number of tort lawsuits and the level of
awarded damages 56/ (or settlements) 1in and of itself has an
obvious inflating effect on insurance premiums. To illustrate,
assuming all other factors are held constant, 57/ if the

number of lawsuits against a company or person doubles in ten
years, and if the average damage award (or settlement) doubles
over this same period, that company or person will experience at
least a four-fold increase in insurance premiums over those ten
years. As noted above, however, for both medical malpractice
and product liability the last ten years have witnessed much
more than a doubling in lawsuits and average awards.

The above observation leads to an important but troubling
insight into the current insurance availability/affordability
crisis. Some have speculated that the crisis is the result of
the attempt by the insurance industry to recoup losses resulting
from its underpricing in the late 1970 %% and early 1980 . If
this theory is correct, then it would seem likely that as such
losses are recouped, premiums would decline. The above
analysis, however, suggests that while the insurance industry
may have underpriced its product for a period of time, the
current explosion in premiums results in large part from the
fact that now that the insurance industry is facing substantial
underwriting losses, it must price coverage to reflect the
actual risks presented by tort law. In other words, for a
variety of reasons, the insurance industry appears to have kept
prices constant or engaged in price reductions in a period
during which the risks generated by tort liability increased

55/ 1d-

56/ Jury verdicts, of course, represent only the tip of the
claims resolution process. Most claims are resolved before
trial. However, settlements by their very nature reflect the
range of verdicts available to the plaintiff. Thus, as jury
verdicts skyrocket, so do settlements. Settlements also reflect
the plaintiff"s likelihood of success. As tort law becomes more
and more favorable to plaintiffs -- particularly 1in reducing or
even eliminating plaintiff*s burden of showing fault or
causation -- settlements further 1increase. Accordingly, in
addition to the obvious effect on settlements of increasing jury
verdicts, Jliberalized standards of fault and causation increase
the percentage of claims resolved favorably to plaintiff and
increase the size of settlements.

57/ Of course, all factors are not held constant. For
example, if there is an increase in the percentage of claims
resolved favorably to plaintiffs, premiums would have to be
increased correspondingly.
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dramatically. Now that the industry is attempting to match
premiums to risk, there appears to be a dramatic, pent-up
increase in premiums to bring premiums back into line with
rapidly growing liability risks.

The above analysis, 1if correct, 1is troubling in that it suggests
that even after the insurance industry®s underwriting
profitability is restored, premiums are likely to remain
relatively high. That 1is, while the more extreme availability
problems may be resolved once the industry controls its
underwriting losses, affordability problems may remain as a long—
term fixture absent significant reforms of tort law.

There 1is, however, another important contribution of recent
developments in tort law to the availability/affordability
crisis which goes beyond the number of lawsuits and size of
damage awards. The changing standards of liability and
causation have generated tremendous uncertainty. The "rules of
the game™ of tort liability have changed so dramatically and
rapidly in recent years that few are willing to speculate on
what those rules will be even a few years hence. Invariably,
however, those rules seem to have been changed to the prejudice
of parties with pockets sufficiently deep to bear increasingly
generous awards of compensation.

This uncertainty as to what the rules of tort liability

applicable to any particular company, person or activity will be -
in future years makes it extremely difficult for the insurance
industry to assess risk (and establish appropriate premiums)

with any degree of confidence. This undoubtedly exacerbates the
affordability problem, and may be a major factor underlying the
availability problem. Simply put, 1insurance, Jlike other

business activities, operates most efficiently within a stable
legal regime. Tort law, unfortunately, over recent years has

been anything but stable.

The recent explosion in tort liability and the lack of legal
certainty is a particularly noxious combination that seems to
react almost synergistically in promoting the insurance
availability/affordability crisis. The rapidly accelerating
growth in both the number of tort lawsuits and the size of
damage awards in and of itself significantly increases future

liability risks. But that risk is magnified by the perception --
based in large part on the lack of a stable legal regime - that
this accelerating growth will continue unabated. The insurance

industry thus appears to be extrapolating the massive liability
surge of recent years into the future, and seems to be setting
its rates in part on the assumption that the on-going
deterioration of tort law will continue for some tinme. Simply
put, assessments of future liability risks reflect not only the
recent rapid growth in such risks, but the perceived likelihood
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that past excesses will be outpaced by the excesses yet to come. 58/

In conclusion, the current problems of tort law can be
summarized as follows:

0 Too many defendants are found liable (or forced into
settlements) where there should be no liability, either
because they engaged in no wrongful activity, or
because they did not cause the underlying injury.

0 Damages have become excessive, particularly in the area
of non-economic damages such as pain and suffering,
mental anguish and punitive damages. And,

< Transaction costs are far too high.

The ways in which these aspects of the tort system are
contributing to the current insurance availability/affordability

crisis can be summarized as follows:

< The private sector is being asked to carry a
compensation burden which in some 1instances it simply
cannot afford to carry without substantial economic
dislocations. Thus, even where 1insurance 1is available,
in order to carry this compensation burden, it often 1is

priced at unacceptable levels.

< The affordability/availability problem is greatly
exacerbated by the lack of a stable legal regime which
would allow the 1insurance industry to assess liability

risks with some degree of confidence.

58/ A recent Administration study of the childhood vaccine
industry, for example, found that uncertainty as to tort
liability was a major factor underlying the severe 1insurance
availability problems facing the industry and jeopardizing the
childhood vaccination program. See the Report of the Working
Group on Vaccine Supply and Liability (April, 1985).

52



CHAPTER 3
RECENT INSURANCE INDUSTRY DEVELOPMENTS

The insurance availability/affordability crisis has led both the
insurance industry and its customers to consider various changes
to the ways in which liability risks are insured. The following
is a description of the most significant of these developments
and their immediate 1implications.

l. COVERAGE CHANGES

One of the most important of these changes has been the
development of new commercial policy forms by the Insurance
Services Office ("1S01"), the statistical and rate-making
organization for the property-casualty industry. While these
new forms have been filed with each state insurance department,
most states have not yet acted on the new submissions.

These new policy forms are more limited in scope than the old
forms in that they are written on a claims-made basis and permit
certain coverages to be excluded entirely.

Claims-Made Policies

General Iliability insurance, including product liability
coverage, traditionally has been written on an occurrence basis;
that is, the policy applies to all injuries and damages that
occur during the policy period irrespective of when claims are
presented. Under claims-made coverage, the policy covers
injuries and damages which occur during the policy period and
for which claims are filed during the policy period.

The 1S0O submission provides that a policyholder can purchase
unlimited tail coverage (the period during which claims are
covered after termination of the policy) for a cost of up to

200% of the original premium. In addition, a five year extended
claims reporting period for known claims is provided for
situations where no other 1insurance 1is applicable. There is

still disagreement over the"reinstatement of aggregate policy
limits for tail coverage and the effect of defense cost
inclusions.

A claims-made policy covers claims occurring after the
"retroactive date,"” ordinarily, the 1inception dace of the
policy. Under some circumstances, 1insurers will be permitted to
advance the retroactive date, necessitating the purchase of tail
coverage for incidents occurring during the prior period. The
retroactive date may be advanced when: (1) there 1is a change of
insurer, (2) there is a change in the insured®"s operation, (3)
if the insured fails to inform the insurer of risks he knew or
should have known about, or (4) with the consent of the

insured.
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The 1S0 has indicated that it does not intend to limit the use
of claims-made policies to specific problem areas such as long-
tail or latent injury exposures.

The claims-made forms have not yet been approved by the states,
and twelve states have expressly disapproved them as filed. The
I1SO is working with the Insurance Commissioners to resolve
differences.

The 1insurance industry has indicated that it wishes to use
claims-made policies. In general, 1986 is viewed as a
transition year during which insurers will train their personnel
in the use of the new policy forms and adapt their computers to
accommodate the changes. Insurers have indicated that in states
where the new forms are not insured/ they may use non-admitted
subsidiaries or surplus lines carriers to provide the coverage
to their clients on claims-made basis for large complex risks
and risks in "volatile" classes, or else simply not provide
coverage to those risks.

Claims-made policies and other limited coverages also are being

adopted by reinsurers. Lloyd®"s of London has introduced a new
claims-made form, as have Weavers and Trenwick American
Reinsurance. Each policy 1is somewhat different. Trenwick, a

United States reinsurance company, has stated that it will not
write any general liability reinsurance on an occurrence basis
after January 1 of this year. Trenwick also has written a
claims-made form for use by 1its ceding companies for "difficult”
risks. Other reinsurers have indicated they would reinsure both
occurrence and claims-made policies, but would strongly
encourage the use of claims-made for heavy casualty risks. As
indicated in Chapter 1, some businesses already have been asked
to take claims-made coverage for their excess limits coverage.
Because of the many different claims-made forms currently being
used, this 1is likely to cause gaps 1in coverage.

Laser Endorsements

The 1S0 policy form also includes "laser endorsements™ which can

be used to limit coverage. These provisions permit an insurer
to exclude claims from a specific incident, product or period of
time. Several Insurance Commissioners have objected to this

provision and stated that, at a minimum, it should be revised to
require the signature of the insured indicating an awareness of
the exclusion. The inclusion of a laser endorsement would
necessitate either the insured"s purchase of tail coverage for
that product or incident, or the insured®"s "going bare” for that
liability.

Pollution Exclusion

Both the new 1SO and Lloyd®"s of London claims-made commercial
general liability policies specifically exclude pollution
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coverage. Traditionally, the general liability policy has
included the business community"s liability for damage caused by
the "sudden and accidental™ discharge of toxic substances.
Environmental Impairment Liability ("EIL") policies are used to
cover damages from gradual pollution incidents. In a number of
highly controversial cases, courts have expanded the meaning of
"sudden and accidental,” causing insurers to be liable for EIL~
type (gradual pollution) coverage when it was not intended under
the policy.

As a result, insurers currently are reluctant to provide any
pollution coverage, though Lloyd"s of London has indicated a
willingness to cover some liability at additional cost on a
"named peril™ basis only.

Defense Cost Inclusion

Ordinarily, the costs of defending against liability claims are
not included within the aggregate limits of the commercial
general Iliability policy. Insurers traditionally have
controlled the defense of claims against their insureds by
engaging defense counsel and by governing the vigor with which a
claim is challenged. The insurers paid all costs, and the full
amount of the policy limits were available to pay any settlement
or judgment against the insured.

During the product liability crisis of the mid-1970"s there were
a number of allegations that insurers were, 1in fact, fueling the
claims situation by settling too quickly in many cases that the
insureds believed should have been more vigorously contested.

As a result, many companies insisted that their insurance
contracts include a right to at least partial, if not full,
control of defense strategy.

In the mid-1980"s, defense costs have escalated rapidly, mostly
because of the cost of attorneys®™ fees, and possibly, 1in part
because of the insureds® desires to contest claims to the
fullest degree possible.

In order to control costs, the I1SO had proposed to change the
commercial general 1liability form to include defense costs

within the aggregate limits of the policy. This practice
already 1is incorporated in at least some other policy forms. 1/

1/ Business Insurance, December 9, 1985, page 1.
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The proposal brought a sharp response from insureds, the bar,
and the Risk and Insurance Management Society, a trade

association of risk managers and insurance buyers. They believe
that there will be cases of defense costs exceeding the limits,
leaving no money to pay a settlement or judgment. Some are

concerned that defense counsel may urge settlement of unworthy
claims in order to prevent defense costs from exhausting all
available coverage. Others believe that there will be a spate
of bad faith claims against insurers when the policy limit 1is
used for legal costs and the insured is left liable for
damages.

In response to the concerns of insurance customers, regulators
and brokers, the 1S0 has revised its proposal so that up to 50%
of the aggregate limits may be spent on defense costs before the
policy limits will begin to be reduced by those expenses. An-
endorsement will be available so that up to 300% of the limit
may be spent on defense costs before the policy limit 1is
affected. A discount will be applied if the policyholder buys
less than the 300% endorsement. Insurers apparently will have
the option to apply an endorsement v/hich will charge all defense
costs to the policy limits. 2/

At i1ts annual meeting in December, the National Association of
Insurance Commissioners passed a resolution urging states not to
approve the 1S0 proposal until the proposal can be studied by
the Commissioners. The 1S0, which had hoped to initiate the
defense cost change in July of 1986, will postpone filing its
request with the states until at least February 15, 1986. 3/

1. ALTERNATIVE INSURANCE MECHANISMS
As liability insurance becomes unavailable or unaffordable,

means of Iliability protection outside the conventional insurance
markets 1increasingly are being sought and used.

2/ Business Insurance, December 16, 1985, page 1.

3/ Business Insurance, December 23, 1985, page 1.
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Insurance Company Creation (Captive or Other)

One response available to large companies unable to buy the
insurance coverage they need is to set up their own insurance
company. Thirty-three major United States companies recently
have established an offshore insurer, A.C.E. Insurance Company,
which began operation in November, 1985, and provides up to $150

million in liability coverage. Founding companies include |IBM,
GE, U.S. Steel and Chase Manhattan, as well as other
companies. While A.C.E. offers coverages not available

elsewhere, 1its policies are available only to large companies
since it only pays claims exceeding $100 million.

In addition, it recently was announced that a group of fifteen
chemical and petrochemical companies are creating a company
called CASEX, which would provide excess limits coverage for
products, directors and officers, and sudden and accidental
pollution liability.

Another group of fifty United States banks are creating a mutual
insurer, Bankers®™ Insurance Co., Ltd., to provide directors and
officers liability coverage and bankers blanket bonds.

During the medical malpractice crisis in the early to mid-
1970"s, groups of medical professionals unable to obtain
malpractice coverage formed their own companies, commonly known
as bedpan mutuals, to handle their claims. Such insurance
groups currently provide about half of the coverage in the
malpractice liability market.

Self-Insurance

Some industry groups and trade associations, as well as
municipalities in several states, have jJjoined together to self-
insure as groups, and others have been able to set up a formal
self-insurance program just to handle their own claims. 4/

Self-insurance, either individual or group, also has been a
useful vehicle for municipalities for which insurance has become
either unavailable or unaffordable.

One major problem encountered by firms seeking to set up self-
insurance programs is that reserves for self insurance are not

4/ A formal self-insurance program is different from "going
bare™ 1in that the former sets up reserves to cover claims and
treats it similar to an insurance system whereas the latter
simply hopes claims do not occur, which may cause financial
difficulties if and when they do occur.
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accorded the same tax treatment as insurance company reserves,
in that self-jnsurance reserves are fully taxable. While this
presents no problem for municipalities and other tax-exem.pt
entities, it is a major hurdle for private entities.

Small firms are generally unable to establish a meaningful self-
insurance program individually, but may benefit from group self-
insurance if no other insurance is available.

Product Liability Risk Retention Act Groups

The Risk Retention Act ("RRA"™), 15 U.S.C. 83901 et seg., was
intended as a mechanism to (1) create an alternative product
liability insurance market, and (2) provide a means for smaller
insurance buyers to purchase general liability insurance --

including product liability coverage - as groups. The RRA
evolved from an intensive interagency study of the product
liability "crisis"™ in the mid-1970"s. President Reagan signed

the Act in September 1981, noting that it was a "marketplace
solution™ to provide product manufacturers, distributors and
sellers with affordable product liability insurance.

A Risk Retention Group ("RRG"™) is formed by any number of
product sellers as an insurance company licensed to operate
under the laws of any state. The RRG may provide only product
liability and completed operations coverage to its members.
(Completed operations is work performed by a contractor or
product manufacturer installing its product.) The RRG may sell
insurance in any state without meeting the licensing or other
regulatory requirements of any state other than its domicile.
No state may discriminate against an RRG, but states may impose
normal premium taxes and enforce compliance with unfair claims
settlement practices statutes.

The Act is restrictive in that it limits a RRG to products and
completed operations coverage, but permits the establishment of
a domestic group captive that is able to do business countrywide

A Purchasing Group ("PG") may be formed to negotiate for a group
policy from any insurer to cover product liability completed
operations, and commercial general liability when either of the
first two coverages are included. The PG and any entity
providing services to the PG are exempt from any state law which
would prohibit the PG from purchasing this coverage on a group
basis.

A group of companies purchasing together presents an attractive
premium base with lower administrative costs to the insurer. In
a tight market small companies are subject to cancellation or
sharply higher prices because an insurer may prefer to use 1its
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resources on a few large risks. The provisions for purchasing
groups was necessary to overcome statutes and regulations 1in
about forty-four states which prohibited so called "fictitious
groups" set up for the purpose of buying property or casualty
insurance on a group basis.

Very few companies have used the RRA to date, but the rapid
change in market conditions likely will lead to a much greater
interest in its provision.

One reason that the RRA has been little used is the fact that it
is limited to products and completed operations coverages,
although groups may include other coverages as long as products
is the primary purpose. It is a useful means of expanding
insurance capacity, and would provide additional capacity in the
alternative market if the products limitation were removed.

. STATE REGULATORY DEVELOPMENTS

State legislators and insurance regulators have recognized the
severity of the liability insurance crisis, and have responded
in a variety of ways. One state has barred cancellation or non—
renewal of policies and prohibited any increases in the cost of
policies 1in effect. Several other states are considering
similar actions. The National Association of Insurance
Commissioners adopted a resolution opposing mid-term
cancellations and short notices of non-renewal. Other states
are implementing or considering the use of Market Assistance
Programs, which are voluntary assigned risk pools designed to
take risks such as day care centers on a rotating or shared
basis. Yet other states are considering joint underwriting
associations in which the state regulator mandates the sharing
of certain risks

Half the states have "file and use" rate regulation in which the
insurance department is notified of a rate increase which
becomes effective without action by the regulator. Many of
these states reportedly are rethinking their systems because of
the sharp increases in the rates of some of the problem Ilines of
coverage.

Regulators normally have viewed commercial insurance as
transactions between knowledgeable buyers and sellers, and,
accordingly, have refrained from interfering with the market®"s
operation. The recent concerns expressed by the Insurance
Commissioners is a measure of the depth of the availability/
affordability crisis, and may foreshadow a heightening in the
regulatory "oversight” of commercial 1insurance.
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CHAPTER 4
TORT LAW REFORM

As discussed in Chapter 2, two primary areas have been the focus
of the Working Group®s examination into the crisis in liability

insurance availability and affordability: the current economic
difficulties of the insurance 1industry; and, the extraordinary
growth in tort liability in recent years. For the reasons

discussed in Chapter 2, while it seems likely that the 1insurance
industry will be able to work its way out of its present

economic straits, it is very unclear -- if not doubtful - that
this will significantly ~lleviate the crisis in insurance
availability and affordability. Early indications are that

insurers will continue to avoid areas that present a high risk
of tort liability, or, where they do provide insurance, will
demand high premiums. That is, while the more extreme aspects
of the availability crisis may be resolved once the industry
regains its desired level of profitability, it appears unlikely
at this time that the high premiums that have led to serious
affordability concerns will be reduced significantly.

For these reasons, as well as for the other reasons discussed 1in
Chapter 2, there appears to be little that can or should be done
by the federal or any other government to "remedy"™ the economic

factors that underlie the current availability/affordability

crisis. The excesses of the tort system, however, present a
very real opportunity to address a major cause of the 1insurance
crisis with sensible and appropriate reforms. And while some of

the changes in the insurance market currently under contempla—
tion (see Chapter 3) probably will relieve some availability/
affordability problems, it seems unlikely that these changes
will provide long-term, systemic relief without fundamental
reforms of tort law.

The following is a list of eight tort reforms that would bring a
greater degree of rationality and predictability to tort law,
and thereby significantly assist in resolving the
availability/affordability crisis. This is by no means an
exhaustive list of possible tort reforms. Nor does the
accompanying discussion of these reforms indicate how they
necessarily should be implemented; that is, on the federal or
state level, or through legislative or judicial modification of
the law. Rather, this 1list identifies eight recommended tort
reforms which if implemented should return tort law to a
credible fault-based compensation system that provides a fair
and reasonable level of compensation to deserving plaintiffs
through a more predictable and affordable liability allocating
mechanism. While these reforms undoubtedly will be resisted by
some, they in fact are quite modest and should not dramatically
alter the basic principles of tort law as those have existed for
centuries.
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Recommendation No. 1: Retain fault as the basis for
liability.

For the reasons discussed in Chapter 2, fault should be retained
as a basis for tort liability. As noted there, fault 1is the only
mechanism in tort law for distinguishing desirable from
undesirable conduct, and is an indispensable predicate to many
other aspects of the tort liability system without which the
system would generate arbitrary and unfair results.

For non-prcduct liability cases, negligence should remain the

applicable standard of liability. Strict product liability
should under no circumstances be extended outside the
traditional area of product injuries. Thus, theories which

would apply strict product liability to landlords or to
professionals providing services (e.g., pharmacists,

architects, etc.) should be strongly resisted and expressly
rejected. The trend in some states 1/ to extend strict
liability doctrines outside the area of product injuries is a
highly pernicious development which will significantly undermine
the ability of those sectors of our economy to function
properly.

Strict product Iliability in its traditional sense represents a
sensible application of fault-based liability to the realities
of modern industrial life. The Working Group, accordingly, does
not recommend the abolition of strict product liability,
provided the doctrine is kept within its traditional bounds.
Unfortunately, strict product liability has been subject to
extensive abuse that often has had the effect of transforming
the doctrine in practice into absolute liability.

The following are the elements of a strict product liability
standard which does not present an impossible or unfair burden
to plaintiffs in demonstrating fault on the part of defendant-
manufacturers, while at the same time not establishing a scheme
of absolute liability which simply uses the manufacturer as an
insurer for all risks of injury.

0 Liability should be predicated on the existence of a
defect which is found to make the product unreasonably
dangerous.

0 Defendants should only be held Iliable for uses of a
product that are both reasonable and foreseeable.
Liability should not be predicated upon unreasonable or
unforeseeable alterations of a product that cause the
injury, particularly where such alterations are
prohibited or warned against. (Alterations, 1in this
regard, can include the failure to provide required and
reasonable safeguards, maintenance or inspections.)

1/ See in this regard the recent opinion of the California
Supreme Court in Becker v. IRM Corp., 38 Cal.3d 454, 698 P.2d
116 (1985), extending strict product liability to landlords.
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0 Manufacturers should not be liable for defects which
have been the subject of an adequate warning or which
are readily apparent to the reasonable consumer.
Manufacturers should only be required to warn with
regard to uses of a product that are both reasonable
and foreseeable.

< Manufacturers should only be held to the state of the
art in existence at the time of manufacture of the
product. Manufacturers should not be held Iliable for

unknown or unknowable hazards.

The above elements, if applied in a principled manner, should
ensure that strict product liability will serve to compensate
persons injured as a result of a manufacturer®s fault, while
preventing that liability doctrine from simply being used as a
risk spreading mechanism designed to operate as a product-based
insurance scheme.

Recommendation No. 2; Base causation findings on credible
scientific and medical evidence and opinions.

One of the most pernicious developments in tort law has been the
extent to which causation findings are based on fringe
scientific or medical opinions well outside the mainstream of

accepted scientific or medical beliefs. Increasingly, jJuries
are asked to make difficult decisions about highly complicated
issues of science and medicine. Unfortunately, the personality

and demeanor of expert witnesses often may be more critical 1in
making such determinations than decades of evolving scientific
and medical 1investigation and thought.

This problem has resulted in the growing perception that the
tort system often is wholly arbitrary in allocating liability in
cases involving difficult issues of science and medicine. This
is a particularly problematic situation in toxic tort and drug
liability cases. 2/

There are a variety of reasons for this problenm:

< Many judges do not have the training or inclination to
understand complicated scientific and medical concepts,
and are unwilling or unable to devote the time and
energy needed to educate themselves in a complex body
of knowledge.

< In order not to deprive plaintiffs of their opportunity
for compensation, many courts allow plaintiffs to take

2/ For example, see the discussion of Johnson v. American
Cyanamid Co.. infra.
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whatever scientific or medical views they may have --
however incredible -- to the jury.

0 Many 1in the legal system do not appreciate how credible
scientific and medical views develop, and the degree to
which legal decisionmaking is a poor vehicle for
developing such views.

< There often is an understandable frustration with the
fact that science and medicine frequently cannot offer
the kind of certainty that the legal decisionmaking
mechanisms strive to obtain.

The inability of the tort system to deal credibly with
complicated scientific and medical,issues strikes at the very
heart of the ability of tort law to deal with the growing number
of cases involving highly complicated scientific and medical
issues. While there are no easy answers, there are several
remedial actions that the Working Group recommends:

< Greater deference must be paid to government agencies
and certain private institutions that have devoted
decades of attention and millions of dollars to
researching and trying to assess the value of medical,
and scientific developments. Where such agencies and
institutions have determined that particular products,
services or techniques are safe or socially beneficial,
courts should tread very carefully in overruling those
judgments through the vehicle of tort law. Lay juries
are a very poor mechanism for second-guessing the
judgment of established mainstream scientific and
medical views. Other legal mechanisms for determining
those views, such as rulemaking and licensing
proceedings, generally are far superior in making
credible determinations involving complicated issues of
science and medicine.

*

< Courts must be more aggressive in determining the
credibility of scientific and medical evidence and
opinions before trial, and not simply allow parties to
present any theory to the jury. Appellate courts, in
turn, should give trial courts greater latitude 1in
making such decisions in early stages of litigation.
Judges, where feasible, should receive training on
basic methods .of scientific, medical and statistical
analysis so that they can make such determinations. If
necessary, 1impartial masters with appropriate training
should be used for this purpose.

0 Studies and opinions that have not been subjected to ~

the peer review process should be presumed invalid.

Where peer review has taken place, judges (or masters,

where appropriate) should acquaint themselves with the

results of such review.
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Courts must learn to accept the reality of

uncertainty. They must understand that the fact that
some degree of uncertainty always exists does not mean
that every scientific or medical belief is as credible

as the next. Judges and legislators must not try to
"force" scientific certainty where such certainty
simply is not possible. Attempts to do so through

burden-shifting, presumptions or by requiring agencies
to issue scientific "findings,” simply create a
misleading and deceptive gloss of scientific certainty
that in fact does not exist. 3/ Ultimately, the

legal system must accept the fact that some things are
unknown, and, given existing methods and data, perhaps
unknowable for the foreseeable future.

Recommendation No. 3: Eliminate joint and several Jliability.

One of the most troubling problems in tort law arises fronm
injuries caused by multiple tortfeasors. Historically, such
cases were handled by bringing separate actions against each
defendant; Jjoint and several liability only existed where
concert-of-action was shown (see discussion in Chapter 2).
Further, under the doctrine of contributory negligence, a
negligent plaintiff could not recover damages from any
defendant. Such an approach seemed harsh where plaintiffs were
only minimally at fault for their own 1injuries. Eventually, and
in part to remedy the harshness of the old rule, the doctrines
of comparative fault and joint and several liability were
developed to make it easier for plaintiffs to obtain
compensation.

Comparative fault operates to assure that each party, including
the plaintiff, 1is liable for its own fault. Joint and several
liability, although originally applied to situations where
concert-of-action was shown, is now in many cases applied to all
defendants, regardless of their connection to the 1injury.
Comparative fault, when coupled with the doctrine of joint and
several liability, allows plaintiffs to recover the entire
judgment from "deep pocket” defendants - even if such
defendants are only found to be minimally at fault. Joint and
several liability thus frequently operates in a highly
inequitable manner - sometimes making defendants with only a
small or even de minimis percentage of fault liable for 100% of
plaintiff®s damage. Accordingly, joint and several liability 1in
the absence of concerted action has led to the inclusion of many
"deep pocket"™ defendants such as governments, larger
corporations, and insured entities whose involvement is only
tangential and who probably would not be joined except for the
existence of joint and several liability.

3/ As noted, the Working Group does not believe that

scientific uncertainty can be handled simply by requiring
government agencies to issue pronouncements of risk or causation
for which there in fact is no credible basis.
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Another problem area is the relationship of joint and several

liability to "enterprise” or "market share"™ liability. See
Sindell v. Abbott Laboratories, 26 Cal.3d 586, 607 P.2d 924,
cert. denied, 449 U.S. 912 (1980). In theory, "market share"”

liability such as that established in the California Supreme
Court®s seminal opinion in Sindell attempts to allocate
liability for a generic product (e.g., DES) among various
producers on the basis of their share of the relevant market.
Even assuming such an allocation is reasonable, 4/ some
jurisdictions have devised variations of or alternative
approaches to Sindell which apply joint and several Iliability
among the producers of a generic produce. 5/ See, e.gQg-.,

Abel v. Eli Lilly & Co., 418 Mich. 311, 343 N.W.2d 164,

cert, denied, 105 S.Ct. 123 (1984); Collins v. Eli Lilly

Co., 116 Wis.2d 166, 342 N.W.2d 37 (1984). 6/ The

difficulties plaintiffs face in attempting to show which
manufacturer of a generic product was responsible for plain—
tiff"s injury in fact can be (but are not always) substantial.
While the Working Group does not advocate one approach over
another, it firmly believes that any allocation of liability on
the basis of market share should limit a manufacturer”®s
liability to its specific share, and that such liability should
not, 1in the absence of actual concerted action, be joint and
several in nature.

The Working Group thus recommends elimination of joint and
several liability, except in the limited circumstances where the
plaintiff can demonstrate that the defendants have actually
acted 1in concert to cause plaintiff*s injury. 7/

4/ Because of a number of problems and 1inequities associated
with Sindell, only a few states have embraced the position of
the California Supreme Court. See Schwartz & Mahshigian,
"Failure to Ildentify the Defendant 1in Tort Law: Towards a
Legislative Solution,”™ 73 Calif. L. Rev. 941 (1985).

5/ 1t is unclear whether even Sindell is a true "market
share™ allocation decision, since under Sindell plaintiff must
only sue manufacturers representing a substantial share of the
market, and may allocate all Iliability among those defendants 1in
proportion to their respective market shares.

6/ Particularly disturbing are decisions such as Abel which
appear to distort the principles of concerted action to impute
concerted action to manufacturers of a generic product.

7/ Joint and several liability as discussed in this report
should not be confused with the legislatively enacted schemes
for allocating financial responsibility for the cost of cleanup
of hazardous waste sites and spills under the Nation®s
environmental laws, and, 1in particular, under the Superfund Act
(CONTINUED)
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Recommendation No. 4: Limit non-economic damages to a fair
and reasonable amount.

Non-economic damages such as paj- and suffering, mental anguish
and punitive damages are inherently open-ended. 8/ They are
entirely subjective, and often defy quantification. For
example, 1in many 1instances it simply is not possible, no matter
how much money 1is awarded, to compensate someone Tully for the
pain and anguish of the loss of a loved one or from a serious
injury. Moreover, because such damages are essentially
subjective, awards for similar injuries can vary immensely from
case to case, leading to highly inequitable, lottery-like
results. Accordingly, such damages are particularly suitable
for a specific limitation.

The open-ended nature of such damages makes them a particular
problem from the standpoint of achieving predictability. Unlike
economic damages (medical expenses, Jlost earnings, etc.), which
car* be reviewed objectively and thus can be predicted within a
given range, non-economic damages are entirely subjective and
unpredictable.

Non-economic damayes also can serve as a significant obstacle in
the settlement process. Plaintiffs and defendants often can

7/ (FOOTNOTE CONTINUED)

(the Comprehensive, Environmental Response, Compensation and
Liability Act of 1980) and the Resource Conservation and
Recovery Act (RCRA). Unlike the tort system, which is intended
to compensate injured persons and to deter wrongful conduct (see
Chapter 2), Superfund and RCRA represent a legislative choice to
allocate the cost of these programs among those who contributed
to the problems the programs are designed to remedy. Thus,
Superfund and RCRA liability, 1like the liability established
under other environmental Jlaws, are founded upon congressional
objectives which provide that those who contributed to the
problem or profited from the manufacture which created the
waste, ought to bear the cost of cleaning 1t up. Those whose
specific contribution to the site can be 1identified and severed
from the whole are not jointly liable undei this scheme.

Without some degree of joint and several liability under
Superfund and RCRA, the effective enforcement of these programs
could be seriously impeded as a result of protracted and costly
litigation among responsible parties over the precise allocation
of cleanup costs.

8/ There are two types of non-economic damages: compensatory
(pain and suffering, mental anguish, etc.) and punitive
(sometimes called exemplary damages). The latter are designed

purely to punish the defendant.
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agree quickly on the amount of economic damages, but disagree
sharply on non-economic damages. Plaintiffs frequently have
unrealistic expectations of non-economic damages 1in the hundreds
of thousands or millions of dollars to which defendants simply

are unwilling to agree. Plaintiffs thus often reject settlement
offers that from the standpoint of compensation for economic
damages are quite reasonable. Plaintiffs®™ attorneys also often

see high non-economic damage awards as necessary to justify high
contingency fees, which may lead them to press for a high non—

economic damage award when it may be 1in their clients®™ 1interest

to obtain a quick and fair settlement.

Nevertheless, plaintiffs should be entitled to reasonable
compensation for their pain and suffering and mental anguish.
The key 1in this regard is to provide such compensation, but to
ensure that it will be kept within reasonable bounds.

The Working Group believes that $100,000 would be such a

reasonable limitation. In this regard, it should be noted that
only a handful of claims involve non-economic damages in excess
of $100,000. For example, it is estimated that only 2.7% of all

medical malpractice claims (5.6% of all paid medical malpractice
claims) receive non-economic compensation in excess of

$100,000. 9/ However, in those medical malpractice cases going
to verdict where non-economic damages above $100,000 are

awarded, the non-economic damages award averages between
$428,000 and $738,000 (the latter figure being the "best
estimate™). 10/ For such awards including non-economic damages
in excess of $100,000, on the average 80% of the total award 1is
for the non-economic damages component of the award. 11/ Since
the non-economic damages in excess of $100,000 awarded 1in these
cases (including verdicts and settlements) account for between
28% and 50% of all paid out medical malpractice damages, the non-

9/ H. Manne, Medical Malpractice Policy Guidebook 132-48

(1985). In comparison, approximately half of all claims that
end in a jury verdict in favor of plaintiff include a non—
economic damages award in excess of $100,000. Id. This

suggests that non-economic damages are a major factor in forcing
claims to trial.

As discussed in Chapter 2, the Guidebook was prepared for the

Florida Medical Association. Henry Manne served as the general
editor, and the analysis on the effect of a $100,000 cap was
prepared by Patricia Danzon -- "perhaps the most widely known

and published economist in the country on the subject of medical
malpractice.™ Id., at 10.

10/ Id.

11/ Id. In this regard, it is worth noting that non—
economic damages as a percentage of overall damages increases
substantially as the overall damages 1increase. Id. , at 138-
39. See discussion in Chapter 2.
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economic damages payments in excess of $100,000 alone account
for up to half of all medical malpractice damages. 12/ Thus, a
$100,000 Ilimitation on non-economic damage awards would affect
only a relatively small percentage of all claims, but would
introduce substantial predictability into the tort system. 13/

It also is necessary to deal with punitive damages. While some
thought was given to an absolute ban on punitive damages, or
perhaps a separate limitation, the Working Group concluded that
the best approach would be to include punitive damages within
the $100,000 limitation on all non-economic damages.
Nevertheless, punitive damages should only be awarded for
willful conduct bordering on a criminal violation.

Specifically, the Working Group recommends that an award of
punitive damages be predicated on a demonstration of actual
malice.

Even if these recommendations are adopted, punitive damages at
best have a tenuous basis in tort law. Increasingly, there has
been growing skepticism among legal scholars about the role of
punitive damages, 14/ and numerous 1instances of extraordinary

12/ 1d. The best estimate of the Guidebook is that pain
and suffering awards above $100,000 account for nearly 39% of
all medical malpractice damages.

13/ Some states have struck down such limitations on
constitutional grounds, primarily on the basis of equal
protection, on the theory that it is unfair to limit the
recoveries of certain plaintiffs (e.g., medical malpractice
claimants) while allowing other plaintiffs to receive unlimited
recoveries. Recently, however, both the California Supreme
Court and the Court of Appeals for the Ninth Circuit upheld such
a limitation for medical malpractice verdicts awarded under
California law. See Fein v. Permanente Medical Group, 38
Cal.3d 137, 695 P.2d 665 (1985); Hoffman v. United States, 767
F.2d 1431 (9th Cir. 1985). The Supreme Court refused to hear
either case, finding with regard to the former that no
substantial federal question was presented. Constitutional
concerns such as this, hovrever, can only be sensibly considered
in the context of specific legal proposals.

14/ See, e.g., Owen, "Problems in Assessing Punitive
Damages Against Manufacturers of Defective Products,”™ 49 U.
Chi. L. Rev. 1 (1982); Seltzer, "Punitive Damages 1in Mass Tort
Litigation: Addressing the Problems of Fairness, Efficiency and
Control,”™ 52 Fordham L. Rev. 37 (1983); Sugarman, "Doing Away
With Tort Law," 73 Calif. L. Rev. 555 (1985); Schwartz,
"Deterrence and Punishment in the Common Law of Punitive
Damages: A Comment,™ 56 S. Cal. L. Rev. 133 (1982); Ellis,
"Fairness and Efficiency in the Law of Punitive Damages,”™ 56 S.
Cal. L. Rev. 1 (1982).
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abuses. 157 Punitive damages add considerable uncertainty, and
frequently have very little real deterrent effect because they
are awarded years after the offending conduct. In any event,
the punishment of misconduct is primarily a function of the
public law enforcement system, and should not be a common
purpose of private litigation.

Nevertheless, the Working Group does not recommend prohibiting
punitive damages in tort cases provided they are included within
the limitation on non-economic damages. IT this is infeasible,
the Working Group recommends that punitive damages be

abolished. 16/

Recommendation No. 5: Provide for periodic payments of future
economic damages.

Traditionally, a losing defendant 1is required to pay all of
plaintiff*s future damages in one lump-sum payment. When
damages were within reasonable limits, this generally vras not a
major problem. But as average damages have skyrocketed into the
hundreds of thousands of dollars this has become an increasing
burden on the defendant (or defendants®™ insurers). The Working
Group, therefore, recommends that future economic damages be
paid periodically. 17/

Allowing defendants to pay for plaintiff®"s damages periodically
has several advantages. First, it gives defendants the ability
in some cases to digest major adverse judgments by spacing

15/ One of the most flagrant examples 1is the $8 million
dollar punitive damage award against the defendant in Johnson
v. American Cyanamid Co., (District Court No. 81 C 2470), for
its decision to produce the Sabin rather than the Salk polio
vaccine. Despite the fact that the defendant had complied 1in
this decision with the well established medical judgment of the
United States government and virtually the entire medical
community, the jury apparently decided to use punitive damages
to overrule this judgment and to force the Sabin vaccine off the
market. Ironically, the Sabin vaccine has proven far more
effective than the Salk vaccine 1in combating polio. The case
presently is on appeal to the Kansas Supreme Court, and the
federal government has filed an amicus brief urging reversal.

16/ 1t frequently 1is noted that the deterrent effect of
punitive damages could be achieved through a system of civil
fines.

17/ Where there 1is legitimate concern that a particular
defendant may not be able to make the periodic payments in
future years the court should be empowered to require the
defendant to ensure the periodic payment through the purchase of
an annuity.
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payments out over time, much in the same way that many consumers
can afford major purchases by buying on installment. Second,
society is benefited by the fact that plaintiffs have a
guaranteed stream of income, and cannot deplete their awards
within a few years. This sharply reduces the possibility that
severely injured plaintiffs eventual]y will become wards of the
state.

An important additional advantage of requiring courts to award
damages in terms of periodic payments rather than lump-sum
awards is that it uses the market"s rather than a court”s
assessment of the applicable interest rate. Under the existing
practice 1in most states, the trial court determines plaintiff®"s
economic loss over plaintiff"s lifetime, and then awards
plaintiff the present value of those losses in a lump sunm. The
interest rate used to make that present value calculation is
critical, and can significantly reduce or inflate the lump-sum
payment. Frequently, courts 1in making that calculation use
interest rates that bear no reasonable relationship to what 1in
fact is available in the market.

A periodic payment requirement effectively avoids this problem
by having the court determine the stream of future economic
losses and require defendant to purchase an annuity providing a
corresponding stream of compensation (where defendant is
sufficiently large, an actual annuity probably would be
unnecessary). Under such a procedure, the market determines the
appropriate interest rate for calculating the present value of
those payments (the present value would equal the cost of the

annuity). Since the payments are guaranteed through the
annuity, subsequent changes in the interest rate would have no
effect on plaintiff®s compensation. Defendant, on the other

hand, would have the market rather than a judge or jury
determine the correct interest rate for assessing the present
value of future damages.

Periodic payments, as noted, are not unfair to plaintiffs
because the payments would be scheduled to be made as the
damages are in fact incurred (that 1is, as earnings are actually
lost, or as certain expenses actually occur).

Because the benefits of such a provision would be relatively
limited for smaller awards, the Working Group recommends that
periodic payments only be required where the total economic
damages award exceeds $100,000.

Recommendation Mo. 6: Reduce awards by collateral sources of
compensation for the same injury.

The collateral source rule prohibits the finder of fact from
taking collateral sources of income related to the same injury
into account in making an award of damages to the plaintiff.
This effectively permics the plaintiff to obtain double recovery
of certain components of his damages award.
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In an era when collateral sources of income were Tfinanced
largely by plaintiff himself, che collateral source rule may

have been sensible. Today, however, when many collateral
sources are provided or subsidized by the government or bythird
parties (such as employers, who often are required by lawto
provide certain collateral benefits), the traditional
justification is called into question. Increasingly, the

collateral source rule simply permits a windfall recovery by the
plaintiff.

As to publicly provided collateral sources of compensation,
there 1is no justification for not taking such, sources into

account in determining plaintiff®s ultimate damages. The
collateral source rule in such circumstances has the effect of
requiring citizens to pay compensation twice -- once as

taxpayer, and once as the consumer of the product causing the
injury. 18/

The situation is somewhat more complicated in dealing with
private sources of collateral compensation, particularly where
subrogation 1is involved. 19/ Where a third party (such as an
insurer) 1is subrogated to plaintiff*s claim, the collateral

source rule may not in fact result in any double recovery. As a
practical matter, however, subrogation often 1is not a
significant consideration in many tcrt actions. In some areas,
such as automobile accidents, subrogation is quite common. In

other areas, however, such as medical malpractice, subrogation,
is far less common.

As to private sources, the best approach appears to be to
require collateral sources of compensation related to the same
injury to be taken into account as long as a third party 1is not
subrogated to that portion of plaintiff*s claim. Further
analysis may suggest that elimination of subrogation (that is,
simply offsetting all collateral sources against the award, and
prohibiting subrogation arrangements) may have a limited effect
and be justified on the basis of significant reductions 1in
transaction costs.

While the correct approach to workers®™ compensation benefits
must be considered very carefully, worxers should be r-equired to
seek their workers®™ compensation benefits where appropriate.

The Working Group takes no position on whether subrogation and
indemnification actions between employers and manufacturers

18/ Another reason to be concerned about such a windfall 1is
that much of the windfall 1is in fact a windfall for attorneys 1in

the form of attorneys®™ fees.

19/ In the context of insurance, subrogation allows the
insurer to obtain from the tortfeasor-defendant all or part of
its payments to the insured-plaintiff arising from the injury
caused by the tortfeasor.
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found liable as third party defendants should be eliminated, as
has been proposed in some legislation. The Working Group will
continue to review the merits of proposals dealing with such
subrogation and indemnification actions.

Recommendation No. 7; Schedule contingency fees.

Currently, plaintiffs®™ attorneys receive a flat percentage of
their clients®™ awards, usually between 30% and 40%, out
sometimes as high as 50%. Where plaintiff®s award is moderate,
such a contingency fee may, 1in fact, be quite reasonable, since
the attorney has significant costs and may face substantial

risks that must be reimbursed. But as the average plaintiff-"s
verdict has increased in recent years, such a high percentage
becomes difficult to justify. Increasingly, there are

indications of extraordinary abuses where attorneys receive fees
in the hundreds of thousands of dollars for limited work.
Particularly in mass liability cases where the groundwork /r
liability has been laid in previous cases by other attc * -,
the fees often bear no relationship whatsoever to tne v * of or
the risk to plaintiff*s attorney. 20/

Nevertheless, the Working Group does not recommend, as some have
suggested, the abolition of contingency fees. Often, such fees
are the only means available to the poor to afford an attorney
and obtain access to the legal systenm. The problem with
contingency fees emerges when awards become very high, and a
flat contingency rate becomes excessive. The Working Group,
therefore, believes that contingency fees should be scheduled to
decrease as awards 1increase.

Specifically, the Working Group recommends the following
schedule: 25% for the first $100,000, 20% for the next
$100,000, 15% for the next $100,000, and 10% for the

remainder. Thus, for an award of $500,000, plaintiff"s attorney
would receive $80,000 rather than $166,666 (assuming a one-third
contingency fee), and for an award of $1,000,000, v/ould receive
$130,000 rather than $333,333.

There are a number of justifications for scheduling contingency
fees;

Verdicts often are inflated by judges and juries to
compensate plaintiff for what is well understood to be
high attorneys®™ fees. Defendants thus pay for such
fees through higher insurance premiums or awards,

20/ As discussed in Chapter 2, the prevailing plaintiff is

not only liable to his attorney for the agreed to contingency
fee, but also for litigation expenses. Such expenses often can
amount to an additional five to eight percent of the underlying
award.



which, in turn, are passed on to consumers through
higher prices. It is difficult to justify placing such
a burden on American consumers for the purpose of
paying what often amounts to exorbitant attorneys®" fees.

Similarly, 1in order to compensate plaintiffs for very
high contingency fees, settlements often are higher

than otherwise would be the case. As with high awards,
these payments ultimately are passed through to the
consumer . More problematic; however, is that

attorneys®™ fees often can become a major impediment to
settlements since defendants may balk at paying a
higher than justified award in order to compensate
plaintiffs for exorbitant attorneys®™ fees. In such
situations, attorneys®"™ fees create an additional burden
by causing cases not to be settled th3t otherwise would
be settled.

0 Contingency fees also distort the 1incentives of
attorneys. Such fees may lead plaintiffs®™ attorneys to
hold out for high non-economic damages (and,
potentially, windfall profits for the attorney
requiring only minimal additional work on the
attorney"s part), while the clients may be best served
with obtaining economic damages and more limited non—
economic damages as promptly as possible.

Scheduling contingency fees also should substantially
reduce the excessive transaction costs presently
plaguing the tort system. This 1is particularly
important in such areas as the asbestos litigations
where there are only limited resources available to
compensate a large pool of plaintiffs.

In this regard, it is worth noting that the Federal Tort Claims
Act contains a 25% cap on attorneys®" fees for lawsuits filed
under the Act, and a 20% cap on attorneys®" fees for settlements
obtained under the Act®s administrative claims process.

28 U.S.C. &2578. Violations of these limitations are
punishable by fine or imprisonment, or both. A similar 25%
attorneys® fee cap (with similar sanctions) 1is found 1in the
Social Security Act. 42 U.S.C. 8 406. None of these caps
appears to have had any significant effect on the ability of
persons suing the government to obtain adequate legal
representation. In fact, the number of lawsuits filed under
both the Federal Tort (.Taims Act and the Social Security Act has
increased substantially 1in recent years.

The Working Group has considered and recommends against the
adoption of the English Rule on attorneys®™ fees, which would
transfer attorneys® fees to the losing party. While such a rule
might deter some frivolous litigation, it also would inhibit
many lawsuits that may be merited but where some preliminary
discovery may be necessary to determine the strength of
plaintiff s claims. Moreover, because many plaintiffs
essentially are judgment proof, the widely held belief that such
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a rule would significantly deter frivolous litigation may be
largely illusory.

A preferable (but still problematic) alternative approach to the
English Rule would be to use a transfer of attorneys®™ fees as a
means of motivating parties to settle their claims at an earlier

point in litigation. Thus, a rule modeled on Rule 68 of the
Federal Rules of Civil Procedure, 21/ but including
attorneys® fees, might be useful. Perhaps the most promiring

approach v/ould be to combine alternative dispute resolu”.on with
a transfer of attorneys®" fees.

Recommendation No. 8: Develop alternative dispute
resolution mechanisms.

The Working Group believes that alternative dispute resolution

holds much promise. Experimentation and experience, however, 1is
the only reliable vehicle for determining which systems will
work. Alternative dispute resolution proposals range from

binding arbitration to mediation, and include srch procedural
innovations as mini-trials and expedited discovery techniques.
Many of these proposals are worthy of serious consideration, and
states represent excellent laboratories in which to develop and
explore these various alternative dispute resolution proposals.

The Working Group strongly supports alternative dispute
resolution, and believes that the organized bars, legislatures,
and jurists should be more receptive to alternative ijspute
resolution proposals. Where necessary, particularly in areas
such as medical malpractice, states should be encouraged to
consider seriously the necessary constitutional changes to
permit the use of alternative dispute resolution.

The Working Group believes that the most promising use of
alternative dispute resolution will be to encourage the early
settlement of lawsuits. For example, vrequiring non-binding
arbitration where part or all of attorneys® fees shift to the
party which rejects an arbitration award and obtains a less
favorable result in litigation, much as costs of litigation are
shifted for rejected offers of settlement under Federal Rule of
Civil Procedure 68 (see supra), might be an effective means

21/ Rule 68 ("Offer of Judgment™) provides that costs of
litigation will shift to a plaintiff who has rejected an Offer
of Settlement made under the rule and not obtained a judgment
more favorable than the rejected offer. There currently 1is a
proposal under consideration to include attorneys®™ fees in Rule
68, as well as to make other changes to the Rule. Inclusion of
attorneys® fees in Rule 68, however, has a number of serious
problems that must be considered very carefully. These and
other problems have led the Department of Justice to caution
against the proposed changes to Rule 68.
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for using alternative dispute resolution to facilitate and
expedite early settlements.

The Working Group does not believe, however, that alternative
dispute resolution needs to or should involve major changes to

the standards of liability or causation in tort law. The merits
of alternative dispute resolution are largely unrelated to which
standard of liability is used 1in resolving disputes. The value

of alternative dispute resolution lies in procedural rather than
substantive changes in the law.



CHAPTER 5
GOVERNMENT INSURANCE: A NON-SOLUTION

The growing liability insurance availability/affordability
crisis has spawned calls for government insurance or
indemnification for persons or companies unable to obtain
adequate 1insurance coverage through the private sector. For the
reasons discussed below, such government insurance or
indemnification would De highly undesirable and would do nothing
to remedy the problems underlying the availability/affordability
crisis.

The most serious deficiency with the various schemes for
government insurance or indemnification is, as noted, the fact
that such proposals do not address the problems that have led to

the availability/affordability crisis. Instead, these schemes
simply would pass the costs of the crisis directly to the
taxpayer. While it is difficult to estimate the potential cost

of such a program to the American taxpayer, it should be noted
that the insurance industry suffered an estimated $25 billion

underwriting loss in 1985 (see Chapter 2). This loss does not
include self-insurance or captive insurer losses, which 1in all
likelihood represent additional billions of dollars.

A government insurance or indemnification program would by
definition certainly involve the riskiest activities; that is,
those activities that even the insurance industry is unwilling
to underwrite. To the extent that the government attempts to
address affordability problems by offering coverage more cheaply
than the industry, the government, of course, simply would be
subsidizing certain purchasers of insurance. Again, the cost of
such subsidization is difficult to estimate, but considering
that the insurance industry paid out over $125 billion in 1985,
with related expenses of $37 billion (see Chapter 2), such a
subsidy easily could involve tens of billions of dollars
annually. 1/ (Again, these figures do not include self-
insurance or captive insurers).

Government insurance or indemnification would not only pass
these costs to the taxpayer, but could exacerbate the current
problems of the tort system. One of the few constraints left in
tort law is the recognition that "deep pockets"™ are not after

1/ For example, over recent years the National Flood
Insurance Fund has been subsidizing flood insurance by roughly

$150 million annually. The cumulative loss for the program to
date 1i1s approximately $1.4 billion. The President, 1in his
latest budget submission, reiterated his intention to continue
to phase out this costly subsidy. The riot insurance program,
which existed from 1968 to 1984, was able to sustain itself
through collected premiums. The relative success of the

program, however, was Jlargely due to the decline in urban riots
after the program was instituted.
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all bottomless that there 1is a finite amount of resources
that can be reallocated through tort liability. Government
indemnification cr insurance would remove that last restraint,
since the resources of the Federal Government are all too often
viewed as without [limit. Thus, courts and juries might be even
more willing to skew liability and causation standards to ensure
compensation, and to award the most generous compensation
conceivable.

There are, however, a number of compelling reasons for rejecting
the concept of government insurance or indemnification other
than because of its potential cost and the failure to address
the real problems underlying the crisis. Perhaps foremost among
those reasons is that such a program would most Ilikely
jeopardize among the most effective and important mechanisms
currently existing in rhe private sector to protect public

health and safety. The 1insurance industry plays a vital role in
promoting public health and safety by policing 1insureds to
ensure that risks of injury are minimized. Insureds who fail to

minimize such risks, or who experience higher than normal clainm
rates, may find the desired level of insurance coverage more
difficult to obtain and more expensive. The insurance 1industry
thus plays an important role n creating incentives that protect
public health and safety, botn 1in policing insureds, and 1in
passing the benefits of sa/ity back to the insureds through
lower premiums.

While the role of insurance in promoting public health and
safety is by no means perfect, and the above description
admittedly is somewhat idealized, insurance creates important
health and safety incentives which cannot be dismissed

lightly. This critical function of insurance 1is undermined to
the extent that the government supplants the private sector in
providing insurance or indemnification, partici ~arly for high
risk activities. The government, even if and when it
demonstrates the best of intentions, simply does not have the
resources, experience, flexibility or incentives to replicate
the activities of the private sector in policing insureds”
practices and setting premiums to reflect claims experience. In
addition, were the government to undertake such activities, the
existing health and safety bureaucracies almost certainly would
prove inadequate. Substantial additional funds, personnel and
resources would need to be devoted to these activities, and 1in
many areas new bureaucratic structures would need to be
established. 2/ If, as seems likely, such additional
investments of government resources are not made, government
insurance or indemnification would operate as a clear
disincentive to greater safety since insureds would receive

2/ The necessary collection and analysis of relevant
information would of itself be a major undertaking requiring
substantial investment of additional government resources.
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the benefit of a risk transfer to the government (and,
accordingly, would have less incentive to protect public health
and safety) without any corresponding checks upon their conduct
or activities. Both the consumer and the taxpayer would be the
ultimate losers.

To the extent that the government institutes an insurance or
indemnification program, such a program also would increase
significantly in two ways the involvement of the government in
the private sector. First, while the government, as noted,
cannot replicate the efforts of the insurance industry, it would
have to become involved in the activities it has insured or
indemnified to ensure that such insurance or indemnification
does not lead to completely open-ended liability on the part of
the government. This necessarily would involve new additional
forms of government supervision and regulation of private sector
activities.

A second undesirable bur. inevitable effect of such a progranm
would be that the government frequently would be forced to
manage, or at least actively oversee, the litigation of cases
involving the Iliability of its insureds, since the 1insureds
often would have only a limited incentive to contest
aggressively claims, however meritless, against which they are
fully insured or indemnified. Even putting aside the
consideration of the massive investment of litigation resources
that would be needed by both the insuring agencies and the
Department of Justice, this could involve the government
directly and actively in some of the most controversial and
visible tort litigation in our society, much of which would
involve litigation in state court under substantive, procedural
and evidentiary rules of state law.

An additional consideration is that such a program necessarily
would involve the federal government 1in state regulation of the
insurance industry since such regulation could have a
significant impact on the kind of insurance or indemnification
the federal government would have to provide. For example,
state regulators who might wish to avoid approving politically
unpopular rate increases or policy provisions might be far more
inclined to withhold such approvals if they perceived the
federal government as ready and willing to provide an
alternative source of 1insurance. The federal government, in
turn, 1in order to avoid such wholesale transfers of the
insurance burden, could very easily find itself compelled to
regulate the insurance industry directly, or to regulate the
state regulators. Either way, it would represent a substantial
intrusion by the federal government into the regulation of the
insurance industry.

Finally, a federal program of insurance or indemnification v/ould
interfere with and perhaps severely inhibit the ability of the
market to devise new policies, 1insurance mechanisms, and
specific contractual provisions to meet changing economic and
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social conditions. Where the current services of the 1insurance
industry prove inadequate or unacceptable, insurers and insureds
have strong 1incentives to restructure those services so that the
needs of the marketplace can be met (witness, for example, the
current discussions over the introduction of claims-made
policies and the inclusion of defense costs). Where government
insurance or indemnification is available, however, 1insureds may
oe far more inclined to seek such insurance (particularly where
it is subsidized, either intentionally or unintentionally) than
to negotiate with 1insure rs or invest considerable effort and
resources shopping for better conditions. Insurers, in turn,
who may feel themselves compelled to offer otherwise
unattractive services to customers they wish to retain, may find
a government insurance or indemnification program a convenient
dumping grounds for the risks they would rather spin-off. 3/

The end result could very well be that the ability of the
marketplace to respond to new conditions with 1innovative
solutions could be severely chilled if the "safe harbor™ of
government insurance or indemnification were available to both
the 1insureds and the insurers. 4/

In sum, government insurance or indemnification would be a
highly undesirable and counterproductive response to the current
availability/affordability crisis. It effectively would amount
to the nationalization of a potentially large portion of one of
the Nation®s leading financial 1industries. And, given the
history of past government involvement in the private sector, it
is all too apparent that removing the federal government from
the insurance industry once the purported justification for its
presence had passed would be an arduous 1if not ultimately futile
endeavor.

3/ Such risks most likely would include the type of long-

latency, catastrophic risks endemic to toxic torts. As is
apparent from the asbestos litigations, such insurance would
expose the taxpayer to potentially massive liability. The

problem of insurers spinning off certain types of business very
likely would generate pressure for some form of federal
regulation of such practices.

4/ 1t should be noted 1in this regard that the contractor
indemnification provision which the Administration supports in
the context of Superfund reauthorization is purely discretionary
in nature, 1is limited to cleanups under the control of the
Environmental Protection Agency, 1is linked to a critical
limitation on liability (liability would be predicated only on
negligence), and would be provided only because it will be
extremely difficult, if not impossible, to keep this vital
program 1in operation without such limited and closely regulated
contractor indemnification (which presumably will 1include both
limits and deductibles).
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CONCLUSION

This report contains within it a number of observations,
conclusions and recommendations. The most important of these,
however, for the purposes of the Tort Policy Working Group, are
what this report implies as to the appropriate response of the
federal government to the current crisis in insurance availability
and affordability. In this regard, the pertinent conclusions are
straightforward and relatively apparent.

First, tort law appears to be a major cause of the insurance
availability/affordability crisis.

Second, there are a number of beneficial reforms of tort law
that the federal government can support and promote 1in sensible
and appropriate ways.

Third, to the extent that other factors -- such as the recent
large underwriting losses of the insurance industry -- underlie
this crisis, there is little the federal government can or
should do to remedy these problems. While the contribution of

these economic factors seems clear, it is likely that these
problems will work themselves out in the short-term as the
insurance industry restores its desired level of profitability,
and as other insurance industry developments (see Chapter 3) are
implemented. It seems highly unlikely, however, that these
changes will substantially alleviate the crisis, particularly
the affordability aspect of the crisis, without substantial
reforms of tort law.

Fourth, the Working Group found nothing to support the
suggestion that this crisis could be remedied through federal
regulation of the insurance industry or of state insurance

regulators.

Fifth, while a federal insurance or indemnification progranm
obviously could provide subsidized insurance where 1insurance 1is
unavailable or unaffordable, for many reasons (see Chapter 5)
such a program would be highly undesirable and ultimately
counterproductive.

In sum, tort law appears to be a major cause of the insurance
availability/affordability crisis which the federal government can
and should address in a variety of sensible and appropriate ways.
But significant, long-term reform cannot and should not come solely
from the federal government. Ultimately, state governments and
courts must address the current excesses of tort law. Their active
participation is essential to finding workable solutions to the
increasingly debilitating problems of tort law.
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