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Offered: 4/11/85
Referred: Finance

Original sponsor: Rules/Governor

IN TIIE SENATE BY THE TRANSPORTATION COMMITTEE
CS FOR SENATE BILL NO. 193 (Transportation)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the power of eminent domain; and
providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.55.270 1is amended by adding a new subsection to
read:
(b) IT the property is to be taken by a declaration of talcing
filed under AS 09.55.440, the state or the municipality shall prepare
a decisional document that (1) states that the property 1is taken in a
manner compatible with the greatest public good and 1least private
injury, (2) summarises the major facts supporting that decision, and
(3) identifies any reports, studies, or statements relied upon for the
decision.
* Sec. 2. AS 09.55.300(a) is amended to read:
(a) The court has power
(€H) to regulate and determine the place and manner of
making the connections and crossings or of enjoying the common uses
mentioned in AS 09.55.260(5), and of the occupying of canyons, passes,
and defiles for railroad purposes, as permitted and regulated by lav/;
(2) to limit the amount of property sought to be condemned
if, in its opinion, the quantity sought to be condemned is not neces—
sary”
(3) todetermine whether the property is taken by necessity
fora public use or purpose in amanner compatible with the greatest
public good and least private injury, based upon the decisional
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document required by AS 09.55.270 and the evidence, allowed by AS (19.-
55.460(d) , If the taking is eccompl ishod by & declaration of taking
filed by the state or a municipal jty under AS 09.55.440.

Sec. 3. AS 09.55.410 i1s amended to read:

Sec. 0S.55.410. WITHDRAWAL OF FUNDS BY PARTY IN INTEREST. The
money deposited in the court® or a part of it may be withdrawn by a
party 1in interest in the manner provided in AS 09.55.440. The f, AND
TFFi court may [SHALL HAVE TOE PRO"I-TEP TO] direct the payment of delin—
guent taxes and special assessments out of the amount determined to be
just compensation and to make orders with respect to encumbrances,
liens, rents, insurance, and other charges as are just and equitable.
The withdrawal, of any part of the deposit by a party in interest 1is a
waiver of all issues concerning the taking of the property, except the
amount of iust compensation.

Sec. 4. AS 09.55.430 1is amended to rend:

Sec. 09.55.430. CONTENTS OF DECLARATION OF TAKING. The declara—

tion or taking must [SHALL] contain

(D a statement of the authority under which the property
or an interest in it is taken;

(2) a statement of the public use for which the property or
an interest in it is takenj

(3) a description cf the property sufficient for the iden—
tification of it;

(4) a statement of the estate or interest in the property;

(5) a map or plat showing the location of the property;

(6) a statement of the amount of money estimated by the
plaintiff to be just compensation for the property or the 1interest in
it;

(7) a statement that the property is taken by necessity for

CSPB 193(Trap) 2.



o0 project located in a manner which is most compatible with the great—
est public good and the least: private injuryy

(3) a decisional document as described in AV, 09. 55. 270 (b) .
Sec. 5. AS 09.55.440(a) ia amended to read:

(a) Upon the filingof the declaration of taking, and the depos—
it with the court of the amount of the estimated compensation state
in the declaration, title to the estate as specified in the declara—
tion vests in the plaintiff, and that property is condemned and taken
for [FROM] the use of the plaintiff, and the right to just compensa—
tion for it vests 1in the persons entitled to it. The compensation
shall be ascertained and awarded 1in the proceeding and established by
ejudgment. The judgment must fSMALL] 1include interest at the lawful
interest rate set out, in AS 45.45.010(4) |[PATH OF SIX PER CENT PER
YEAP,] on the amount finally awarded which exceeds the amount paid into
court under the declaration of taking. The interest runs from the
date title vests to the date of payment of the judgment.

Sec. 6. AS 09.55.450(a) is amended to read:

(a) Upon the filingof the declaration of taking and the deposit
ofthe estimated compensation, the court may, upon motion, Tfix the
time during which and theterms wupon which the parties 1in possession
are required to surrender possession to the petitioner. However, the
right of entry may [SHALL] not be granted the plaintiff until after
the running of the time for the defendant to file an objection to the
declaration of taking or until after the hearing on any objection to
the declaration of taking, if the objection is filed [MALE] in the time
allowed by Pule 72, Rules of Civil Procedure. IT an objection to the
declaration of taking 1ia Tfiled in the time allowed, a hearing for the
review of the taking shall be held as soon as the court calendar

allows to establish the validity of any objections. IT no obiaction

-3- CSSF 193(Trsp)



to the declaration of taking is filed In the time allowed, the, defen—
dant has waived all defenses and objections,, end the plaintiff has a
right of entry onto the property without further action by the court.
IT [LAW. WHERE] the party 1in possession withdraws any part of the
award and remains in possession, the court may fix a reasonable, rental
for the premises to be paid by that party to the plaintiff during the
[SUCH] possession.
* Sec. 7. AS 09.55.460 is amended by adding new subsections tc read:

) The taking of property 1is necessarv for a public use or
purpose 1in a manner compatible with the greatest public good or least
private injury unless the defendant establishes by a preponderance of
the evidence that the plaintiff's decision to condemn is arbitrary,
capricious, or an abuse of discretion.

(d) The court, when waking its findixig under this section, shall
consider the decisional document prepared by the plaintiff; supporting
reports, studies, or statements; sworn affidavits submitted by the
parties, their officers, or employees; and depositions taken by the
parties. The court, in the exercise of its discretion, may sllox* the
parties to submit additional necessary evidence.

‘mSec. 3. "hir. Act takes effect immediately in accordance with AS 01.-

10.070(c).
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Introduced: 2/26/85
Referred: Transportation, Judiciary
and Finance

BY THE RULES COMMITTEE BY
IN THE SENATE REQUEST OF THE GOVERNOR

SENATE BILL NO. 193
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the power of eminent domain; and
providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.55.270 1is amended by adding a new subsection to

read:

(b) IT the property 1is to be taken by a declaration of taking

filed under AS 09.55.440, the state or the municipality shall prepare
a decisional document that (1) states that the property 1is taken 1in a
manner compatible with the greatest public good and Ileast private
injury, (2) summarizes the major facts supporting that decision, and
(3) 1identifies any reports, studies, or statements relied upon for the
decision.
* Sec. 2. AS 09.55.300(a) 1is amended to read:
(a) The court has power

¢H) to regulate and determine the place and manner of
making the connections and crossings or of enjoying the common uses
mentioned in AS 09.55.260(5), and of the occupying of canyons, passes,
and defiles for railroad purposes, as permitted and regulated by law;

(2) to limit the amount of property sought to be condemned
if, in its opinion, the quai.tity sought to be condemned is not neces-
saryx

3) to determine whether the property is taken by necessity
fora publicuse or purpose in a manner compatible with the greatest
public good and Jleast private injury, based upon the decisional

-1- SB 193



document cequtvad by AS 09,55.270 arid the evldftr.cn allowed by AS 09.-
55.460(d), If ch* taking Is accomplished by a declaration of taking
/itled by the state or a municipality under the provisions of AS 09.-
55.440.

Sac. 3. AS 09.55.410 1ia amended to rend:

Sec. 09.55.4)0. WITHDRAWAL OF FUNDS BY PARTY IN INTEREST. The
money deposited in the court”™ or a part of itj_ may be withdrawn by a
party 1in interest in Che manner provided in AS 09.55.440. The 1, ALD
THE] court, ma” [SHALL HAVE THE POWER TO] direct: the payment of delin—
quent taxes and special Oeaf.ssmenco out of the amount determined to be
juat compensation ar.d to make orders with respect to encumbrances,
liens, reuta. insurance, and other chargee as are Just and equitable.
Hie withdrnwnl of any part of the depogit by e party in interest is a
waiver .it all ig/rues coricer™in® tho taking of the property, except the
amount of jJust compensation.

Sec. 4. AS 09.55.430 to attended to read:

Sec. 09.55.430. CONTENTS OF DECLARATION 0? TAKING. The declara—

tion of taking must [SHALL] contain

(&) u statement of the authority under which the property
or an Interoat in 1t 1is taken*

(2) a statement of the public uce for which the property or
an interest In it i1a taken*

3) a description of the property sufficient for the iden—
tification of 1ic*

(4) a statement of the estate or interest in the property*

(5) a map or plat showing the location of the property*

<6) n statement of the amount of money estimated by the
plaintiff to be just compensation for the property or the interest 1in
it*
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@) a statement that tfco property is taken by necessi|

a project located irt o manner which ia B<ost compatible with the great—
est public good and the least private injury”

(o) a decisional document as described in AS 09.55.270(b),
Sr.c. 5. AS 09.55.440(a) 1is amended to read:

(a) Upon the filing of the declaration of taking” and the depos—
it with the court of the amount of the estimated compensation stated
in the declaration, title to the estate as sp#2cified in the declara—
tion vests in the plaintiff, and that property is condemned and token
from the use of the plaintiff, and the right to just compensation for
ic vests in the persons entitled to i1t. The compensation raust [SHALL]
be ascertained and awarded in the proceeding and established by judg-—
ment. The judgment must [SHALL] 1include interest at Che lawful inter—
est rate set out in AS 45.45.010(a) [THE RATE OF SIS PER CENT PER
YEAR] on the amount finally awarded which exceeds the amount paid into
court under the declaration of taking. The 1interest runs from the
date title vests to the date of payment of the judgment.

Sec. 6, AS 09.55.450(a) la amended to read:

(a) Upon the filing of the declaration of taking and the deposi

of the estimated compensation, tin court may, upon motion, Tfix the
time during which and the terms upon which the parties 1in possession
are required to surrender possession to the petitioner. However, the
right of entry may [SHALL] not be granted the plaintiff until after
the running of the time for the defendant to file an objection to the
declaration of taking or until after the hearing on any objection to
the declaration of taking if the objection is filed [t-ADE] in the time
allowed by Rule 72, Rules of Civil Procedure [LAW], If an objection
to the declaration of taking is filed ia the time allowed, u hearing
for the review of cue taking must be held within 30 days after the
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filing, or as soon after that as possible, to establish the validity
of any objections. If no objection, to the declaration of taking; 1is
filed 1a the time allowed, the defendant has waived all defenses and
objections, and the plaintiff has a right of entry onto the property
without further action by the court. IT [WHERE] the party 1in posses—
sion withdraws any part of the awax-d and remains 1in possession, the
court may fix a reasonable rental for the premises to be paid by that
party to the plaintiff duxTng the [SUCH] possession.
Sec. 7. AS 09.55.460 1is amended by adding new subsections to read:

(c) The taking of property 1is necessary for a public use or
purpose in a manner compatible with the greatest public good or least

private injury unless the defendant establishes by clear and convinc

ing evidence that the plaintiff"s decision to condemn 1is arbitrary,
capricious, or an abuse of discretion.

(d) The court, when making its finding undei"” this section, shall
consider the decisional document prepared by the plaintiff; supporting
reports, studies, or statements; affidavits submitted by the parties,
their officers, or employees; and depositions taken by the parties.
The court, 1in the exercise of its discretion, may allow the parties to

submit additional necessary evidence.

* Sec. 8. This Act takes effect immediately 1in accordance with AS 01.-

10.070(c).
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ANALYSIS OF FISCAL NOTE

"An Act relating to the power of eminent domain; and providing
for an effective date"

This bill recognizes recent development 1in the law and contains
provisions that should streamline eminent domain procedures
without prejudicing property owner®s rights.

First, this would require the court to schedule a hearing for the
review of the taking wituin 30 days after the filing of any
objections to the declaration of taking or as soon after that as
possible. This particular amendment does not create a priority
over other matters on the court®"s calendar, but does place a
requirement upon the Superior Court to deal expeditiously with
hearings on objections to the authority and necessity for the
taking.

This bill would amend AS 09-55-410 by clearly stating that, if
any money on deposit 1is withdrawn by a party 1in interest, the
withdrawal operates as a waiver of all issues except the amount

of just <compensation. This would require the property owner
early on to make a choice between attempting to stop the project
or only Jlitigating the issue of compensation. This bill would

also raise the statutory interest allowed under the declaration
of taking procedure to the lawful interest rate.

This bill would clearly state that if a defendant does not make
his objections in a timely manner, he has waived his objection
and defense to the taking.

It is concluded that legislation that leaves a property owner-"s
substantive rights intact, but that changes the procedural as—
pects of the litigation to a more effective and timely manner so
that capital projects are not delayed 1is in the best interest of
the public.

Although a dollar amount cannot be identified, this bill should
provide a savings to the State, since it will alleviate problems
that have developed 1in regard to eminent domain procedure which
have the potential to seriously delay badly needed public work
project.



The Honorable Don Bennett
President of the Senate
Alaska State Legislature
Pouch V

Juneau, AK 99811

Dear Senator Bennett:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, I am transmitting a bill making several
changes in the exercise of the power of eminent domain
under AS 09.55.240 - 09.55.460. This bill recognizes

recent developments in the law and <contains provisions
that should streamline eminent domain procedures without
prejudicing landowners®™ rights. The result will alleviate
delays that public works projects <can experience. The
public 1is well served by the amendments because it will
get the wuse of 1its public works projects sooner and at
lower public expense.

Section 1 of the bill amends AS 09.55.270 by requiring the
condemning authority, before the taking of real property
by a "declaration of taking,"” to prepare a decisional doc—

ument summarizing the decision. Section 4 amends
AS r9.55.430 by requiring that the decisional document be
part of the declaration of taking. These two amendments

codify and implement the holding 1in Ship Creek Hydraulic
Syndicate v. State, 685 P.2d 715 (Alaska 1984) .

Section 2 amends AS 09.55.300(a)by clearly specifying the
power of the superior court when considering the require—
ment that a taking be made in a manner compatible with the
greatest public good and least private injury. The court
is to make 1its analysis based upon a review of the deci—
sional document required by. sec. 1 and on appropriate evi—
dence as set out insec. 7 of the bill.

Section 3 amends AS 09.55.410 by clearly statingtheprop —

osition that, 1if any money on deposit 1is withdrawn by a
party 1in interest, the withdrawal operates as a waiver of
all issues, except the amount of just compensation. This
amendment codifies existing practice. We believe that it

is reasonable because it requires the property owner early



on to make a choice between attempting to stop the project
or only litigating the issue of compensation.

Section 5 amends AS 09.55.440(a) by raising the statutory
interest allowed under the declaration-of-taking procedure

to the lawful interest rate. Under AS 45.45.010, that
interest rate 1is currently 10.5 percent. Under the exist—
ing language of AS 09.55.440(a), a property owner 1is enti—
tled to interest at the rate of six percent on the amount
finally awarded that is in excess of the 1initial deposit.

This 1interest rate was found unconstitutional 1in City of
Valdez v. 18.99 Acres, 68> P.2d 682 (Alaska 1984), where

the court held that condemning authorities are required to
pay lawful interest.

Section 6 provides a number of amendments to
AS 09.55.450(Ca) that will streamline the procedure 1in the
superior court. First, the court 1is required to schedule,

a hearing for the review of the taking within 30 days
after the filing of any objections to the declaration of:
taking or as soon after that as possible. This particular
amendment does not create a priority over other matters on
the court™ calendar, but does place a requirement wupon
the superior court to deal expeditiously with hearings on
objections to the authority and necessity for the taking.
When combined with the changed nature of that hearing un—
der the amendments contained 1in sec. 7, the scheduling of
a hearing on any objections to the declaration of taking
should be greatly expedited.

Section 6 also contains amendments that clearly state that
if a defendant does not make his objections 1in a timely
fashion, he has waived his objections and defenses tc the
taking. This amendment parallels the existing Jlaw found
in Civil Rule 72(e)(4). We believe that the amendment 1is
necessary to avoid situations such as those that arose in
Stewart v. State, 0p. No. 2895 (Alaska, December 28,
1984) .

In chat cue, the state filed its declaration of taking,
and the property owners filed no objection to the taking.
The project went out to bid and the contract was awarded.
Six months after the action was filed and two months after
the award of the contract, the property owners entered an
objection to the taking and the superior court allowed the

objections. Rather than litigate the propriety of the

taking, the state dismissed its declaration of taking and
redesigned its project. This resulted in higher construc—
tion costs. Section 6°s amendment, absent extraordinary

circumstances that the superior court may 1in the interest



of justice address, 1is not prejudicial to a defendant®s
rights; it places aim in no worse position than any other
civil litigant; i.e., objections or defenses that are not
made are waived.

Section 7 contains amendments that are a departure fronm
the existing law and practice. Existing AS 09.55.460 re—
quires an analysis by the superior court to determine

whether the taking was accomplished in a manner compatible

with the greatest public good and Jleast private 1injury.

If the court finds that the taking was not made in that
manner, the state is divested of the title it has acquired

with 1its declaration of taking. The difficulty with the
current statute 1is that no procedural standards are given

for the analysis, and no burden of proof 1is assigned to
the parties. The result, in practice, of this Jlack of
clarity in the statute has been generally to assign to the
defendant the burden of proof that the taking was not made
in a manner compatible with the greatest public good and
least private injury, and a "mini-trial” was necessary for
the taking of the parties™ evidence.

Court calendars are quite crowded and, when coupled with

the "mini-trial"™ practice, the effect has been to delay
the hearing until a significant block of the court®s cal—
endar can be set aside. One recent Supreme Court case,

Ship Creek Hydraulic Syndicate v. State, cited above, pro-—
duced a hearing 1in the trial court which Jlasted nearly
five days, during which expert testimony was presented by

both sides. While the trial court did ultimately confirm
the taking, tjme that could have been devoted to the proj —
ect was lost. It should also be noted that the require—

ment for a decisional document, which 1is sec out 1iIn sec.
1, is a product of this case.

The Jlanguage proposed 1in AS 09.55.460(c) assigns the bur—
den to the defendant to prove by clear and convincing evi—
dence that the decision to condemn was arbitrary, capri—
cious, or an abuse of discretion. We believe that this

language 1is a codificatior of the holdings 1in State v.

0.644 Acres, 613 P.2d 829 “"Alaska 1980) and State v. 2.072

Acres, 652 P.2d 465 (Alaska 1982), and only represents a
departure from existing statutory Jlanguage in that the
appropriate review standards are clearly and succinctly

stated.

The Jlanguage proposed 1in AS 09.55.450(d) is a departure
from existing practice, but, when combined with the amend—
ments vregarding decisional documents, should streamline
the procedure in the superior court without prejudicing



the property owners-® rights. Under this language, the
superior court will consider the decisional document, any
supporting reports, studies, or statements relied upon in
reaching the decision to condemn, and any affidavits the
parties might submit, as well as depositions taken by the

parties. There 1is no provision for the taking of evidence
by the court except 1in situations 1in which the court al—
lows the presentation of additional evidence. This pro—

posed language provides for a review process by the supe—
rior court which 1is analogous to the function it serves
when reviewing decisions of the d;.strict court and admin—
istrative agencies under AS 22.15.240 and Appellate Rule
609.

Under the cited statute and rule, the superior court re—
views cases 1involving significant Jliberty and property
interests that have been adjudicated by the district court
and a variety of administrative agencies. These appeals
are all upon the record without the taking of additional
evidence, except as provided by statute and rule in ex—
traordinary circumstances.

There are significant differences between the record 1in an
appeal from the district court or an administrative agency
and the decisional document envisioned 1in sec. 1 of this

bill. The most important 1is that the aggrieved party will
have presented his case before the matter 1is 1in the supe—
rior court. We believe that allowing the parties to sub-—

mit affidavits and depositions in response to, or to sup-—
port objections to, the taking is a reasonable substitute.
We reach this conclusion because of the extensive nature
of the background analysis that is performed 1in the course

of developing a public works project. Typically, Jlocation
and design studies and, in many instances, environmental
impact studies are prepared. An additional component of

the planning and design of a public works project 1is a
public hearing process during which comments are solicited

from the public. Furthermore, AS 35.30.010 vrequires ap-—
proval by local planning and zoning commissions. An

analogous approval 1is required under AS 09.55.275 for any
replatting which 1is necessary to accommodate the project.

By the time an eminent domain action 1is filed, the project
is a well-known entity and well defined, and has been the
subject of local political decisions and adjudication pro—
cedures under AS 35.30.010 and AS 09.55.275.

With this extensive administrative background, we believe
that augmenting the evidence before the court with depo—
sitions and affidavits provides the superior court an ade—
quate basis to review the appropriateness of the taking.



Under the amendments 1in this bill, the superior court has
the discretion to allow the presentation of additional
evidence as it does in its appellate jurisdiction.

I urge your favorable action on this measure, so that our
eminent domain code accurately reflects the law, and so
that the public"s business 1is handled in an expeditious
and fair manner for all concerned.

Sincerely,

Governor
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IN THE SENATE BY THE TRANSPORTATION COMMITTEE
CS FOR SENATE BILL NO. 193 (Transportation)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For a” Act entitled: ~an Act relating to the power of eminent domain; and
providing for an effective date."
BE IT ENACTEDBY THE LEGISLATURE OF THE STATE OF ALASKA:
* Sectionl. AS 09.55.270 is amended by adding a new subsection to
read:
(b) Ifthe property is to be taken by a declaration of taking
filed under AS 09.55.440, the state or the municipality shall prepare
a decisional document that (1) states that the property is taken in a
manner compatible with the greatest public good and least private
injury, (@ summarises the major facts supporting that decision, and
(3) identifies any reports, studies, or statements relied upon for the
decision.
* Sec. 2. AS 09.55.300(a) is amended to read:
(@  Thecourt has power
(D toreguiate and determine the place and manner of
making the connections and crossings or of enjoying the common uses
mentioned in AS 09.55.260(5), and of the occupying of canyons, passes,
and defiler for railroad purposes, as permitted and regulated by law;
(@ tolimit the amount of property sought to be condemned
if, in iIts opinion, the quantity sought to be condemned is not neces-
sary”
(3 todetermine whether the property is taken bv necessity
for a public use or purpose in a manner compatible with the greatest

public Rood and least private injury, based upon the decisional

-1- CSSB 193(Trsp)
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document required by AS 09.55.270 and the evidence allowed by AS 09.-
55.460(d). if the taking is accomplished by a declaration of taking
filed by the state or a municipality under AS 09.55.440.

Sec. 3. AS 09.55.410 is amended to read:

Sec. 09.55.410. WITHDRAWAL OF FUNDS BY PARTY IN INTEREST The
money deposited in the courts or a part of itA may be withdrawn by a
party in interest in the manner provided in AS 09.55.440. The [, AND
THE] court may [SHALL HAVE THE POWER TO] direct the payment of delin-
quent taxes and special assessments out of the amount determined to be
jJust compensation and to make orders with respect to encumbrances,
liens, rents, insurance, and other charges as are just and equitable.
The withdrawal of any part of the deposit by a party iIn interest is a
waiver of all issues concerning the taking of the property, except the
amount of just compensation.

Sec. 4. AS 09.55.430 is amended to read:

Sec. 09.35.430. CONTENTS OF DECLARATION OF TAKING. The declara-

tion of taking must [SHALL] contain

(D a statement of the authority under which the property
or an interest in it is taken;

(@ astatement of the public use for which the property or
an interest in it iIs taken;

(3@ adescription of the property sufficient for the iden-
tification of iIt;

(@) astatement of the estate or interest in the property;

() amap or plat showing the location of the property;

(6) astatement of the amount of money estimated by the
plaintiff to be just compensation for the property or the interest in
it;

(7) astatement that the property is taken by necessity for

CSSB 193(Trsp) -2-
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a project located in a manner which is most compatible with the great-
est public good and the least private injury®

(@) a decisional document as described in AS 09.55.270(b).
Sec. 5. AS 09.55.440(a) is amended to read:

(@ Upon the filing of the declaration of taking™ and the depos-
it with the court of the amount of the estimated compensation stated
in the declaration, title to the estate as specified in the declara-
tion vests in the plaintiff, and that property is condemned and taken
for [FROM] the use of the plaintiff, and the right to just compensa-
tion for it vests in the persons entitled to it The compensation
shall be ascertained and awarded in the proceeding and established by
judgment. The judgment must [SHALL] include interest at the lawful
interest rate set out in AS 45.45.010(a) [RATE OF SIX PER CENT PER
YEAR] on the amount Ffinally awarded which exceeds the amount paid into
court under the declaration of taking. The iInterest runs from the
date title vests to the date of payment of the judgment.

Sec. 6. AS 09.55.450(a) is amended to read:

(@ Upon the filing of the declaration of taking and the deposit
of the estimated compensation, the court may, upon motion, Fix the
time during which and the terms upon which the parties iIn possession
are required to surrender possession to the petitioner. However, the
right of entry may [SHALL] not be granted the plaintiff until after
the running of the time for the defendant to file an objection to the
declaration of taking or until after the hearing on any objection to
the declaration of taking if the objection is filed [MADE] in the time
allowed by Rule 72, Rules of Civil Procedure. If an objection to the
declaration of taking is filed in the time allowed, a hearing for the
review of the taking shall be held as soon as the court calendar

allows to establish the validity of any objections. If no objection

-3- CSSB 193(Trsp)
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to the declaration of taking is filed in the time allowed, the defen"

riant has waived all defenses and objections, and the plaintiff has a

right of entry onto the property without further action by the court.

If [LAW.

award and

WHERE] the party in possession withdraws any part of the

remains in possession, the court may fix a reasonable rental

for the premises to be paid by that party to the plaintiff during the

[SUCH] possession.

* Sec. 7. AS 09.55.460 is amended by adding new subsections to read:

©

The taking of property is necessary for a public use or

purpose in a manner compatible with the greatest public good or least

private injury unless the defendant establishes by a preponderance of

the evidence that the plaintiff"s decision to condemn 1is arbitrary,

capricious, or an abuse of discretion.

@

consider
reports,
parties,

parties.

The court, when making its Ffinding under this section, shall
the decisional document prepared by the plaintiff; supporting
studies, or statements; sworn affidavits submitted by the
their officers, or employees; and deporxtions taken by the

The court, in the exercise of its discretion, may allow the

parties to submit additional necessary evidence.

* Sec. 8. This Act takes effect immediately in accordance with AS 01.-

10.070(c).

CSSB 193(Trsp)
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IN THE SENATE

For an Act entitled: "An Act relating to the power of eminent

IN THE LEGISLATURE OF THE STATE OF ALASKA

rtation, Judiciary

ance

SENATE BILL NO.

BY THE RULES COMMITTEE BY
REQUEST OF THE GOVERNOR

193

FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL

BE IT ENACTED BY THE
* Section 1. AS 09.55.270 is amended by adding a newsubsection to
read:

* Sec. 2. AS 09.

providing for an effective date."

LEGISLATURE OF THE STATE OF ALASKA:

domain; and

(b) If the property is to be taken by a declaration of taking

filed under AS 09.55.440, the state or the municipality shall prepare

a decisional document that (1) states that the property is taken in a

manner compatible with the greatest public good and
injury, (@ summarizes

(3 identifies any reports,

decision.

studies,

55.300(a) is amended to

(@ The court has power

(O to regulate and determine the place

read:

least private

he major facts supporting that decision, and

or statements relied upon for the

and manner of

making the connections and crossings or of enjoying the common uses

mentioned in AS 09.55.260(5),
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document required by AS 09.55.270 and the evidence allowed by AS 09.-
55.460(d), if the taking is accomplished by a declaration of taking
filed by the state or a municipality under the provisions of AS 09.-
55.440.

Sec. 3. AS 09.55.:10 is amended to read:

Sec. 09.55.410. WITHDRAWAL OF FUNDS BY PARTY IN INTEREST. The
money deposited in the courta or a part of it~ may be withdrawvn by a
party in interest in the manner provided in AS 09.55.440. The[, AND
THE] court may [SHALL RAVE THE POWER TO] direct the payment of delin-
quent taxes and special assessments out of the amount determined to be
jJust compensation and to make orders with respect to encumbrances,
liens, rents, insurance, and other charges as are just and equitable.
The withdrawal of any part of the deposit by a party in interest is a
waiver of all issues concerning the taking of the property, except the
amount of just compensation.

Sec. «@. AS 09.55.430 is amended to read:

Sec. 09.55.430. CONTENTS OF DECLARATION OF TAKING. The declara-

tion of talcing must [SHALL] contain

(1) a statement of the authority under which the property
or an iInterest in it is taken;

(@ a statement of the public use for which the property or
an interest in it is taken;

(3 a description of the property sufficient for the iden-
tification of it;

(%) a statement of the estate or iInterest in the property;

() a map or plat showing the location of the property;

() a tcatement of the amount of money estimated by che

plaintiff to be just compensation for the property or the interest in
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(7) a statement that the property is taken by necessity for
a project located in a manner which is most compatible with the great-
est public good and the least private injury®

(® a decisional document as described in AS 09.55.270(b).
Sec. 5. AS 09.55.440(a) is amended to read:

(a) Upon the filing of the declaration of taking”™ and the depos-
it with the court of the amount of the estimated compensation stated
in the declaration, title to the estate as specified in the declara-
tion vests in the plaintiff, and that property is condemned and taken
from the use of the plaintiff, and the right to just compensation for
it vests iIn the persons entitled to it. The compensation must [SHALL]
be ascertained and awarded in the proceeding and established by judg-
ment. The judgment must [SHALL] include interest at the lawful inter-
est rate set out in AS 45.45.010(a) [THE RATE OF SIX PER CENT PER
KEAR] on the amount finally awarded which exceeds the amount paid into
court under the declaration of taking. The interest runs from the
date title vests to the date of payment of the judgment.

Sec. 6. AS 09.55.450(a) is amended to read:

@ Upon the filing of the declaration of taking and the deposit
of the estimated compensation, the court may, upon motion, Ffix the
time during which and the terms upon which the parties in possession
are required to surrender possession to the petitioner. However, the
right of entry may [SHALL] not be granted the plaintiff until after
the running of the time for the defendant to file an objection to the
declaration of taking or until after the hearing on any objection to
the declaration of taking if the objection is filed [MADE]Jin the time
allowed by Rule 72. Rules of Civil Procedure [LA/]. If an objection
to the declaration of taking is filed in the time allowed, a hearing

for the review of the taking must be held within 30 days after the

-3- SD 193



filing, or as soon after that as possible, to establish the validity
of any objections. |If no objection to the declaration of taking is
filed In the time allowed, the defendant has waived all defenses and
objections, and the plaintiff has a right of entrv onto the property
without further action by the court. |If [WHERE] the party in posses-
sion withdraws any part of the award and remains iIn possession, the
court may fix a reasonable rental for the premises to be paid by that
party to the plaintiff during the [SUCH] possession.
* Sec. 7. AS 09,55.460 is amended by adding new subsections to read:

(© The talcing of property is necessary for a public use or
purpose in a manner compatible with the greatest public good or least
private injury unless the defendant establishes by clear and convinc-
ing evidence that the plaintiff"s decision to condemn is arbitrary,
capricious, or an abuse of discretion.

(d The court, when making its finding under this section, shall
consider the decisional document prepared by the plaintiff; supporting
reports, studies, or statements; affidavits submitted by the parties,
their officers, or employees; and depositions taken by the parties.
The court, iIn the exercise of its discretion, may allow the parties to
submit additional necessary evidence.

* Sec. 8. This Act takes effect immediately in accordance with AS 01.-
,070\c).
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ANALYSIS OF FISCAL NOTE

"An Act relating to the power of eminent domain; and providing
for an effective date"”

This bill recognizes recent development 1in the Jlaw and contains
provisions that should streamline eminent domain procedures
without prejudicing property owner®"s rights.

First, this would require the court to schedule a hearing for the
review of the taking within 30 days after the filing of any
objections to the declaration of taking or as soon after that as
possible. This particular amendment does not create a priority
over other matters on the court®"s calendar, but does place a
requirement wupon the Superior Court to deal expeditiously with
hearings on objections to the authority andnecessity for the

This bill would amend AS 09-55-410 by <clearly stating that, if
any money on deposit is withdrawn by a party in 1interest, the
withdrawal operates as a waiver of all 1issues except the amount

of just <compensation. This would require the property owner
early on to make a choice between attempting to stop the project
or only litigating the 1issue of compensation. This bill would

also raise the statutory 1interest allowed under the declaration
of taking procedure to the lawful interest rate.

This bili would clearly state that if a defendant does not make
his objections in a timely manner, he has waived his objection
and defense to the taking.

It is concluded that legislation that leaves a property owner"s
substantive rights intact, but that changes the procedural as—
pects of the litigation to a more effective and timely manner so
that capital projects are not delayed 1is in the best interest of
the public.

Although a dollar amount cannot be identified, this bill should
provide a savings to the State, since it will alleviate problems
that have developed 1in regard to eminent domain procedure which
have the potential to seriously delay badly needed public work
project.



STATE OF ALASKA 1985 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

RSCAL BETALL 4. Transportation &Public Facilit:
Pngo aym Category Affected: Capital Projects

%ponsor Rules Committee BRUY, Progfram or Sub rogram“ Affected:

Dat uesftoRequest*’\ Right 0 &Land Acquisition

REQUEST
_EFj?I/ ResisrhrtTtantcrr B

FY 8b- FY 86 FY 8/ FY 88 FY 89 FY 90
OPERATING

io0 Personal services
200 TRAVEL

300 CONTRACTUAL

AOO SUPPLIES
Js00 EQUIPMENT

OO LAND 4 STRUCTURES
700 GRANTS, CLAIMS

300 MISCELLANEOUS *
TOTAL OPERATING -0- -0- -0- -0- -0- -0-
capital -0 - -C- -0- -0-
- REVENUE
FUNDING.  (Thousands of "ollars)
jC.Nc.KnL rUNU

FEDERAL -""MDS
OTHER
TOTAL

=TIFE=TTTir
3ART-TIME
TEMPORARY

ANALYSIS:  Attach a separate page if necessary

Althou h a dollar amount cannot he |dent|f|ed In thls fiscal note this bill should

‘1 Iy rovide a savin s to the State. It WI| eV|ate roblems .that have
eYa re%g(rjd to_eminent domain Eroce?]ure hic potential to seriously

eg ublic.work project shou |m rove eminent domain

procedures wqthout Brejudu\:/\fng Brotl)erty owners' rlgh S, p
Prepared sy-Hilton H _Lentz, Chief, nd AcQ. Pphone: 465-2985
Division:Standards A Techn| Date: '2/13/Eb

roved b missioner Ba—te—:-

Bgnc\fl Deyp mt]tsralnqur

Dlstrlbutlon (by. Agency™reparing fiscal note

Leqijs|atjve téma% ey paring )

Le |sat|ve ponsor

Reduestor

Office of Management and Budget
Impa® .ed Agency(ies) 7/1/84



ANALYSIS OF FISCAL NOTE

"An Act relating to the power of eminent: domain; and providing
for an effective date"

This bill recognizes recent development 1in the law and contains
provisions that should streamline eminent domain procedures
without prejudicing property owner s rights.

First, this would require the court to schedule a hearing for the
review of the taking within 30 days after the filing of any
objections to the declaration of taking or as soon after that as
possible. This particular amendment does not create a priority
over other matters on the court®"s calendar, but does place a
requirement upon the Superior Court to deal expeditiously with
hearings on objections to the authority andnecessity for the
taking.

This bill would amend AS 09-55-410 by clearly stating that, if
any money on deposit 1is withdrawn by a party 1in interest, the
withdrawal operates as a waiver of all issues except the amount

of just compensation. This would require the property owner
early on to make a choice between attempting to stop the project
or only [litigating the issue of compensation. This bill would

also raise the statutory interest allowed under the declaration
of taking procedure to the lawful interest rate.

This Dbill would clearly state that if a defendant does not make
his objections in a timely manner, he has waived his objection
and defense to the taking.

It is concluded that legislation that leaves a property owner"s
substantive rights intact, but that changes the procedural as—
pects of the litigation to a more effective and timely manner so
that capital projects are not delayed 1is in the best interest of
the public.

Although a dollar amount cannot be 1identified, this bill should
provide a savings to the State, since it will alleviate problems
that have developed in regard to eminent domain procedure which
have the potential to seriously delay badly needed public work
project.
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