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IN TIIE S EN ATE BY T H E  T R A N S P O R T A T I O N  C O M M I T T E E

CS F O R  S E NATE  B I L L  NO. 193 (Transportation)

IN T H E  L E G I S L A T U R E  OF T HE ST ATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  BILL

For an A c t  entitled: "An A c t  r e l a t i n g  to the p o w e r  of e m i nent domain; and

p r o v i d i n g  for an e f f e ctive date."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e ction 1. AS 09.55.270  is a m e n d e d  b y  a dding a n e w  s u b s e c t i o n  to 

read:

(b) If the p r o p e r t y  is to be taken by a d e c l a r a t i o n  of talcing 

filed u n d e r  AS 09.55.440, the state or the m u n i c i p a l i t y  shall p r e p a r e  

a d e c i s i o n a l  document that (1) states that the p r o p e r t y  is taken in a 

ma n n e r  c o m p a t i b l e  w i t h  the g r e a t e s t  p ublic good and least p r i v a t e  

injury, (2) summar i s e s  the m a j o r  facts s u p p o r t i n g  that decision, and 

(3) identif ies any reports, studies, or statem e n t s  r e l i e d  u p o n  for the 

decision.

* Sec. 2. AS 09.55.300(a) is a m e n d e d  to read:

(a) The court has p o w e r

(1) to r e g u l a t e  a n d  d e t e r m i n e  the place and m a n n e r  of

m a k i n g  the c o n n e c t i o n s  and crossings or of e n j o y i n g  the c o m m o n  uses 

m e n t i o n e d  in AS 09.55.260(5),  a n d  of the o c c u p y i n g  of canyons, passes, 

and defiles for r a i l r o a d  purposes, as p e r m i t t e d  and r e g u l a t e d  b y  lav/;

(2) to limit the amount of p r o p e r t y  so ught to be c o n d e m n e d  

if, in its opinion, the q u a n t i t y  sought to be c o n d e m n e d  is not n e c e s­

sar y ^

(3) to d e t e r m i n e  w h e t h e r  the p r o p e r t y  is taken by n e c e s s i t y

for a public use or p u r p o s e  in a m a n n e r  c o m p a t i b l e  w i t h  the g r e a t e s t

p u b l i c  g o o d  and least p r i vate injury, b a s e d  u p o n  the decisi o n a l

.COMMUTE CQBC
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d o c u m e n t  r e q u i r e d  by AS 0 9.5 5 . 2 7 0  and the evidence, a l l o w e d  by AS (19.-

55.460(d) , If the tak i n g  is eccompl ishod by & d e c l a r a t i o n  of t ak ing

f i l e d  b y  t h e  s t a t e  o r  a  m u n i c ip a l  j t y u n d e r  A S  09. 5 5 . 4 4 0 .

* Sec. 3. AS 0 9 . 5 5 . 4 1 0  is ame nded to read:

Sec. OS. 55.410. W I T H D R A W A L  OF FUND S B Y  P A R T Y  IN INTEREST. The 

m o n e y  d e p o s i t e d  in the c o u r t ^  or a p a r t  of it^ m a y  b e  w i t h d r a w n  b y  a 

p a r t y  in i n t e r e s t  in the m a n n e r  p r o v i d e d  in AS 0 9 . 5 5 . 4 4 0 . The f, A N D  

TFFi court m a y  [SHALL H A V E  T O E  PO'i-TEP TO] d i r e c t  the p a y m e n t  of d e l i n­

quent taxes and s p ecial a s s e s s m e n t s  out of the a mo unt d e t e r m i n e d  to be 

j u s t  c o m p e n s a t i o n  and to m a k e  o rders w i t h  r e s p e c t  to e ncumbrances, 

liens, rents, insurance, and other charges as are just and equitable. 

Th e  w i t h drawal, o f a n y  p a rt of the d e p osit b y  a p a r t y  in interest is a 

w a i v er of all i ssues con c e r n i n g  t h e t a k ing of the property, e x c e p t  the 

amou nt of iust c o m p e n s a tion.

* Sec. 4. A S  09.55 .430 is a m e n ded to rend:

S e c . 09.55.430. C O N T E N T S  O F  D E C L A R A T I O N  O F  TAKING. The d e c l a r a­

tion o r' t a k i n g  m u s t  [SHALL] c o n tain

(1) a s t a t e m e n t  o f  the a u t h o r i t y  u n d e r  w h i c h  the p r o p e r t y  

or an i n t e r e s t  in it is taken;

(2) a s t a t e m e n t  of the p u b l i c  u s e  for w h i c h  the p r o p e r t y  or 

an i n t e r e s t  in it is takenj

(3) a d e s c r i p t i o n  cf the p r o p e r t y  s u f f i c i e n t  for the i d e n­

ti f i c a t i o n  of it;

(4) a s t a t e m e n t  of the estate or i n t e r e s t  in the property;

(5) a m a p  or p l a t  s h o w i n g  the l o c a t i o n  of the property;

(6) a s t a t e m e n t  of the a m o u n t  of m o n e y  e s t i m a t e d  b y  the 

p l a i n t i f f  to be just c o m p e n s a t i o n  for the p r o p e r t y  or the interest in 

it;

(7) a s t a t e m e n t  that the p r o p e r t y  is taken by n e c e s s i t y  for 

CSPB 1 9 3 (Trap) -2-



o p r o j e c t  located in a m a n n e r  w h i c h  is m o s t  c o m p a t i b l e  w i t h  the g r e a t­

est p u b l i c  good and the least: p r i v a t e  i n j u r y y

(3) a decisional d o c ument as d e s c r i b e d  in A V, 09. 55. 270 (b) . 

Sec. 5. AS 0 9 . 5 5 . 4 4 0 (a) ia a m e n d e d  to read:

(a) U p o n  the f iling  of the d e c l a r a t i o n  of taking, and the d e p o s­

it w i t h  the court o f  the a mou nt of the e s t i m a t e d  c o m p e n s a t i o n  stated

in the d e clarati on, title to the e s t a t e  as s p e c i f i e d  in the d e c l a r a­

tion v e s t s  in the plaintiff, and that p r o p e r t y  is c o n d e m n e d  and taken 

for [FROM] the use of the plainti ff, a n d  the r i g h t  to j u s t  c o m p e n s a­

tion for it v e s t s  in the p e r s o n s  e n t i t l e d  to it. T h e  c o m p e n s a t i o n  

shall b e  a s c e r t a i n e d  a n d  a w a r d e d  in the p r o c e e d i n g  and e s t a b l i s h e d  b y  

•judgment. T h e  j u d g m e n t  m u s t  fSMALL] i n c lude i n t e r e s t  at the law f u l  

interest rate set out, in AS 4 5 . 4 5 . 0 1 0(4) [PATH O F  S I X  P E R  C E N T  P E R  

YEAP,] on the a m o u n t  finally a w a r d e d  w h i c h  e x ce eds the a m o u n t  paid into 

c o u r t  u n d e r  the d e c l a r a t i o n  of taking. The i n t erest runs fr om the 

date title vests to the date of p a y m e n t  of the judgment.

Sec. 6. A S  09.55.4 50(a) is amended to read:

(a) U p o n  the f ilin g of the d e c l a r a t i o n  o f  t akin g and the depo sit

of the e s t i m a t e d  com pensation, the court may, u p o n  moti on, f i x  the

time d u r i n g  w h i c h  and the terms u p o n  w h i c h  the p a r t i e s  in p o s s e s s i o n

are r e q u i r e d  to s u r r e n d e r  p o s s e s s i o n  to the petitioner. However, the 

r i g h t  of e n t r y  m a y  [SHALL] not b e  g r a n t e d  the p l a i n t i f f  u n t i l  after 

the r u n n i n g  of the time for the d e f e n d a n t  to file an o b j e c t i o n  to the 

d e c l a r a t i o n  of t a k i n g  or until after the h e a r i n g  on a n y  o b j e c t i o n  to 

the d e c l a r a t i o n  of taking, if the o b j e ction is f iled [M A L E ] in the time 

a l low ed b y  P u l e  72, R u l e s  of Civil Procedure. If an o b j e c t i o n  to the 

d e c l a r a t i o n  of taking ia filed i n  the time allowed, a h e a r i n g  f o r  the 

r e v i e w  of the t aking shall be h e l d as s o on as the court c a l e n d a r  

allows to e s t a b l i s h  the v a l i d i t y  o f a n y  o b j e c t i ons. If no obi a c tion

-3- C S S F  193(Trsp)
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to the d e c l a r a t i o n  of taking is filed In t h e time a 11 o w e d , the, d e f e n­

dant has w aived a l l d e f e n s e s  and ob j e ctions,, end the p l a i n t i f f h as a 

r ight of entry onto the p r o p e r t y  w i t h out f u rther a c t i o n  b y  the c o u r t. 

If [LAW. WHERE] the p a r t y  in p o s s e s s i o n  w i t h d r a w s  any p a r t  of the 

a w a r d  and r e m a i n s  in poss ession, the court m a y  fix a reasonable, rental 

for the p r e m i s e s  to be p a i d  by that p a r t y  to the p l a i n t i f f  d u r i n g  the 

[SUCH] possession.

* Sec. 7. AS 09.55. 460 is a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  tc read:

(c) T h e  t ak ing of p r o p e r t y  is n e c e s s a r v  for a p u b l i c  use or 

p u r p o s e  in a m a n n e r  c o m p a t i b l e  w i t h  the g r e a t e s t  p u b l i c  good or least 

p r i v a t e  i njury u nless the d e f e n d a n t  e s t a b l i s h e s  b y  a p r e p o n d e r a n c e  of 

the e v i de nce that the p l a i n t i f f ' s  d e c i s i o n  to c o n d e m n  is arbitrary, 

capricious, or an a b u s e  of discretion.

(d) T h e  court, w h e n  w a k i n g  its findixig u n d e r  this section, shall 

c o n s i d e r  the d e c i s i o n a l  d o c u m e n t  p r e p a r e d  b y  the p l aintiff; s u p p o r t i n g  

reports, studies, or statements; sworn a f f i d a v i t s  s u b m i t t e d  b y  the 

parties, their officers, or employees; and d e p o s i t i o n s  taken b y  the 

parties. The court, in the e x e r c i s e  of its discretion, m a y  sllox* t he 

parties  to submit a d d i t i o n a l  n e c e s s a r y  evidence.

*■ Sec. 3. "hir. A c t  takes e ffect i m m e d i a t e l y  in a c c o r d a n c e  w i t h  A S  01.- 

1 0 . 0 7 0 ( c ) .
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Introduced: 2/26/85
Referred: T r a n s p o r t a t i o n ,  J u d i c i a r y

an d  F i nance

BY T H E  RULES C O M M I T T E E  BY 
IN T H E  S E N A T E  R E Q U E S T  OF T H E  G O V E R N O R

SENATE BILL NO. 193 

IN T H E  L E G I S L A T U R E  OF T HE S T A T E  OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  SESSION

A  BILL

For an Act entitled: "An Act r e l a t i n g  to the power  of e m i n e n t  domain; and

pr o v i d i n g  for an e f f e c t i v e  date."

BE IT E N A C T E D  B Y  THE L E G I S L A T U R E  OF THE STAT E OF ALASKA:

* Sect ion 1. A S  09.55.270 is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to 

read:

(b) If the p r o p e r t y  is to be taken by a d e c l a r a t i o n  of taking 

f i l e d  u n d e r  AS 09.55.440, the state or the m u n i c i p a l i t y  shall prepare 

a d e c i s i o n a l  d o c ument  that (I) states that the p r o p e r t y  is taken in a 

m a n n e r  c o m p a t i b l e  w i t h  the g r e a t e s t  p u b l i c  g o o d  and least private 

injury, (2) s ummari zes the m a j o r  facts s u p p o r t i n g  that decision, and

(3) ident i f i e s  any reports, studies, or st atements r e l i e d  u p o n  for the 

d e c i s i o n .

* Sec. 2. A S  09.55.300(a) is a m e n d e d  to read:

(a) The court has power

(1) to r e g u l a t e  and d e t e r m i n e  the place and m a n n e r  of

m a k i n g  the c o n n e c t i o n s  an d crossings or of enjoy i n g  the common uses 

m e n t i o n e d  in AS 09.55.260(5), and of the o c c u p y i n g  of canyons, passes, 

and defiles for r a i l r o a d  purposes, as p e r m i t t e d  and r e g u l a t e d  by law;

(2) to limit the a mo unt of p r o p e r t y  sought to be condemned  

if, in its opinion, the quai.tity sought to be c o n d e m n e d  is n o t  neces- 

s a r y x

(3) to dete rmine w h e t h e r  the p r o p e r t y  is taken by n e c e s s i t y

for a p u b l i c  use or purpose in a m a n n e r  c ompatible w i t h  the g r e atest

public  g o o d  and least pri vate injury, b a s e d  upon the decisiona l

-1- SB 193



document c e q u t v a d  b y A S  0 9 , 5 5 . 2 7 0 arid the evldftr.cn a l l ow e d  by A S  09.- 

5 5 . 460(d), If ch* taking Is a c c o m p l i s h e d  b y  a d e c l a r a t i o n  of taking 

/itled b y  the state or a m u n i c i p a l i t y  u n d er the p rovision s of AS 09.- 

5 5 . 4 4 0 .

Sac. 3. AS 0 9 . 5 5 . 4 1 0  ia a m e n d e d  t o  rend:

S e c . 09.55.4)0. W I T H D R A W A L  O F  FUNDS  BY P A R T Y  IN INTEREST. The 

m o n e y  d e p o s i t e d  in the c o u r t ^  o r  a pa rt of itj_ m a y  be w i t h d r a w n  b y  a 

party in int erest in Che m a n n e r  p r o v i d e d  in A S  09.55.440. Th e I, AliD 

THE] court, m a ^  [SHALL H A V E  T H E  P O W E R  TO] direct: the p a yment of d e l i n­

quent taxes a n d  special  ©eaf.ssmenco out of the amount d e t e r m i n e d  to b e  

juat c o m p e n s a t i o n  ar.d to m a k e  orders w i t h  r e s p e c t  to e n c u m b r a n c e s , 

liens, r e u t a . insurance, and othe r charge e as are Ju st a n d  equitable. 

Hie w i t h d r n w n l of any p art of the depogit by e p a r t y in i n t e rest is a 

waiv e r  .it a l l ig/rues coricer^in^ tho taking of the property, except the 

amou n t  of just c o m p e n s a t i on.

Sec. 4. A S  0 9 . 5 5 . 4 3 0  to attended to read:

Sec. 09.55.430. C O N T E N T S  O F  D E C L A R A T I O N  0 ?  TAKING. T h e  d e c l a r a­

tion o f  t a k i n g  m u s t  [SHALL] c o ntai n

(1) u s t a t e m e n t  of the a u t h o r i t y  u n d e r  w h i c h  the p r o p e r t y  

or an I n t e r o a t  in it is taken*

(2) a s t a t e m e n t  o f  the p ubl ic u c e  for w h i c h  the pr ope r t y  or 

an i n t e r e s t  In it ia taken*

(3) a d e s c r i p t i o n  of the p r o p e r t y  s uffic ient for the i d e n­

tificati on o f  ic*

(4) a s t a t e m e n t  o f  the e s t a t e  or i nter e s t  in the property*

(5) a m a p  or plat s h o w i n g  the l o c ati on of the property*

<6) n statement  of the a m ount of m o n e y  e s t i m a t e d  by the 

p l a i n t i f f  to be j u s t  c o m p e n s a t i o n  for the p r o p e r t y  or the interest in 

it*

- 2 -
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(7) a s t a t e me nt  that tfco p r o p e r t y  is ta k en  by n e c e s s i t y  for 

a p r o j e c t  l o c a t e d  irt o m a n n e r  w h i c h  ia B<ost c o m p a t i b l e  w i t h  the g r e a t­

est p u b l i c  g o o d  and the least p r i va te  i n j u r y ^

(o) a d e c i s i o n a l  d o c ument as d e s c r i b e d  in AS 0 9 . 5 5 . 2 7 0 ( b ) ,

* Sr.c. 5. AS 09.55.440(a) is a m e n d e d  to read:

(a) U p o n  the filing of the d e c l a r a t i o n  of t a k i n g ^  a n d  the d e p o s­

it w i t h  the c ourt o f  the a m ount of the e s t i m a t e d  c o m p e n s a t i o n  stated 

in the d e cl aration, title to the e s t a t e  as sp#2c i f i e d  in the d e c l a r a­

tion vests in the plaintiff,  and that p r o p e r t y  is c o n d e m n e d  a n d  token 

f r o m  the u s e  o f  the plaintiff, and the r i g h t  to just c o m p e n s a t i o n  for 

ic v e s t s  in the p e r s o n s  e n t i t l e d  to it. T h e  c o m p e n s a t i o n  raust [SHALL] 

b e  a s c e r t a i n e d  a n d  a w a r d e d  in the p r o c e e d i n g  and e s t a b l i s h e d  b y  j u d g­

ment. The j u d g m e n t  must [SHALL] include inter est at Che law ful i n t e r­

est rate set out in A S  4 5 .45 . 0 10 (a) [THE R A T E  O F  S I S  P E R  C E N T  P E R  

YEAR] on the a mount f i n a l l y  awarded w h i c h  e x c e e d s  the amount p a i d  into 

court u n d e r  the d e c l a r a t i o n  o f  taking. T h e  inter est runs f r o m  the 

date title v e s t s  to the date of payment of the judgment.

* Sec. 6, A S  09.55. 4 5 0 ( a )  la a m e n d e d  to read:

(a) Upon the filing o f  the decla r a t i o n  of t aking and the depos it 

of the e s t i m a t e d  compensatio n, tin court may, u p o n  motion, fix the 

time d u r i n g  w h i c h  and the terms upon w h i c h  the p a r t i e s  in p o s s e s s i o n  

are r e q u i r e d  to s u r r e n d e r  p o s s e s s i o n  to the petitioner. However, the 

right of e n t r y  m a y  [SHALL] not be g r a n t e d  the p l a i n t i f f  until after  

the r u n n i n g  o f  the time for the defendant to file a n  o b j e c t i o n  to the 

d e c l a r a t i o n  o f  taking or until af ter the h e a r i n g  o n  any o b j e c t i o n  to 

the d e c l a r a t i o n  of t a k i n g  if the o b j e c t i o n  is f iled [t-ADE] in the time 

a l low ed by R u le 72, Rules o f  Civil P r o c e d u r e  [LAW], If an o b j e c t i o n  

to the d e c l a r a t i o n  of taking is filed ia the time allowed, u h e a r i n g  

for the r e v i e w  of cue taking m u s t  b e he ld w i t h i n  30 days a f t e r  the
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filing, or as soon a f t e r  that as possible, to e s t a b l i s h  the v a l i d i t y  

of any o bje ctions. If n o  objection, to the d e c l a r a t i o n  of taking; is

filed ia the time allowed, the defendant  h a s  w a i v e d  all defen ses and 

objections, a n d  the p l a i n t i f f  h as a right of e n t r y  onto the p r o p e r t y  

w i t h o u t  f u r t h e r  a c t i o n  b y  t he court. If [WHERE] the p a r t y  in p o s s e s­

sion w i t h d r a w s  a n y  p a r t  of the awax-d and r e m a i n s  in posse s s i o n ,  the 

court m a y  f i x  a r e a s o n a b l e  r e n t a l  for the p r e m i s e s  to b e  p a i d  b y  that 

p a r t y  to the p l a i n t i f f  dux’ing the [SUCH] p o s s e s s i o n .

* Sec. 7. AS 0 9 . 5 5 . 4 6 0  is a m e n d e d  by a d d i n g  n e w  s u b s e c t i o n s  to read:

(c) The t a k i n g  o f  p r o p e r t y  is n e c e s s a r y  f o r  a p u b l i c  u s e  or 

p u r pose in a m a n n e r  c o m p a t i b l e  w i t h  the g r e a t e s t  p u b l i c  g o o d  or least 

p r i vate i n j u r y  u n l e s s  t h e  d e f e n d a n t  e s t a b l i s h e s  b y  c l e a r  and c o n v i n c­

ing e v i d e n c e  that the p l a i n t i f f ' s  d e c i s i o n  to c o n d e m n  is arbitrary, 

capricious, or an abuse of discretion.

(d) T h e  court, w h e n  m a k i n g  its f i n d i n g  undei" this section, shall 

c o n s i d e r  the d e c i s i o n a l  d o c u m e n t  p r e p a r e d  by the p laint i f f ;  s u p p o r t i n g  

reports, studies, or statements; aff idavits s u b m i t t e d  b y  the parties, 

t h e i r  officers, or employees; a n d  d e p o s i t i o n s  t a k e n  b y  the parties. 

T he court, in the e x e r c i s e  of its discretion, m a y  a l l o w  the p a r t i e s  to 

submit a d d i t i o n a l  n e c e s s a r y  evidence.

* Sec. 8. This A c t  takes e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  AS 01.- 

10.070(c).
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ANALYSIS OF FISCAL NOTE

"An Act re lating to the power of eminent domain; and p r o v i d i n g  
for an effective date"

This bill recog n i z e s  recent d e v e l o p m e n t  in the law and contains 
p rovis i o n s  that should stream l i n e  eminent domain proce dures 
w i tho ut p r e j u d i c i n g  p r o p e r t y  o w ner's rights.

First, this would r e quire the c our t to schedule a h e a r i n g  for the 
r e v i e w  of the taking w i t u i n  30 days after the filing of any 
o b j e c t i o n s  to the d e c l a r a t i o n  of taking or as soon a f t e r  that as 
possible. This p a r t i c u l a r  a m e n d m e n t  does not create a p r i o r i t y  
over other m a t t e r s  on the court's calendar, but does place a 
requir e m e n t  upon the Su perior Court to deal e x p e d i t i o u s l y  w i t h  
h e a rings on o b j e c t i o n s  to the a u t h o r i t y  and n e c e s s i t y  for the 
t a k i n g .

This bill would amend AS 09-55-410 by c l early stat ing that, if 
a n y  m o n e y  on d e p o s i t  is w i t h d r a w n  by a party in interest, the 
w i t h d r a w a l  operates as a w a i v e r  of all issues except the amount 
of j u s t  c o m p ensation. This w ould require the p r o p e r t y  owner 
ea r l y  on to make a choice b e t w e e n  a t t e m p t i n g  to stop the project 
or only litiga t i n g  the issue of com pensation. This bill would 
also raise the s t a t u t o r y  interest allowed under the d e c l a r a t i o n  
of taking pro cedure to the lawful interest rate.

This bill would c l e a r l y  state that if a de fendant does not make  
his object i o n s  in a timely manner , he has w a ived his o b j e c t i o n  
and defense to the taking.

It is c o n c l u d e d  t h a t  l e g i s l a t i o n  t h a t  l e a v e s  a p r o p e r t y  o w n e r ' s  
s u b s t a n t i v e  r i g h t s  i n t a c t ,  b u t  t h a t  c h a n g e s  t h e  p r o c e d u r a l  a s ­
p e c t s  o f  the l i t i g a t i o n  to a m o r e  e f f e c t i v e  a n d  t i m e l y  m a n n e r  so 
t h a t  c a p i t a l  p r o j e c t s  a r e  n o t  d e l a y e d  is in t h e  b e s t  i n t e r e s t  o f  
th e  p u b l i c .

A l t h o u g h  a dollar a mount cannot be identified, this bill should 
provide a savings to the State, since it will a l l e v i a t e  p r o blems 
that have developed  in regard to eminent domain proced ure w h i c h  
have the p o t e ntial to s e r i o u s l y  d e l a y  badly needed public w o r k  
p r o j e c t .



T h e  H o n o r a b l e  D o n  B e n n e t t  
P r e s i d e n t  o f  t h e  S e n a t e  

A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1  

D e a r  S e n a t o r  B e n n e t t :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  Ill, sec. 18, o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  m a k i n g  s e v e r a l  
c h a n g e s  in t h e  e x e r c i s e  o f  t h e  p o w e r  o f  e m i n e n t  d o m a i n  
u n d e r  A S  0 9 . 5 5 . 2 4 0  —  0 9 . 5 5 . 4 6 0 .  T h i s  b i l l  r e c o g n i z e s
r e c e n t  d e v e l o p m e n t s  in t h e  l a w  a n d  c o n t a i n s  p r o v i s i o n s  
t h a t  s h o u l d  s t r e a m l i n e  e m i n e n t  d o m a i n  p r o c e d u r e s  w i t h o u t  
p r e j u d i c i n g  l a n d o w n e r s '  r i g h t s .  T h e  r e s u l t  w i l l  a l l e v i a t e  
d e l a y s  t h a t  p u b l i c  w o r k s  p r o j e c t s  c a n  e x p e r i e n c e .  T h e  
p u b l i c  is w e l l  s e r v e d  b y  t h e  a m e n d m e n t s  b e c a u s e  it w i l l  
g e t  t h e  u s e  o f  i t s  p u b l i c  w o r k s  p r o j e c t s  s o o n e r  a n d  at 

l o w e r  p u b l i c  e x p e n s e .

S e c t i o n  1 o f  t h e  b i l l  a m e n d s  A S  0 9 . 5 5 . 2 7 0  b y  r e q u i r i n g  t h e  
c o n d e m n i n g  a u t h o r i t y ,  b e f o r e  t h e  t a k i n g  o f  r e a l  p r o p e r t y  
b y  a " d e c l a r a t i o n  o f  t a k i n g , "  t o  p r e p a r e  a d e c i s i o n a l  d o c ­
u m e n t  s u m m a r i z i n g  t h e  d e c i s i o n .  S e c t i o n  4 a m e n d s  
A S  r 9 . 5 5 . 4 3 0  b y  r e q u i r i n g  t h a t  t h e  d e c i s i o n a l  d o c u m e n t  b e  
p a r t  o f  t h e  d e c l a r a t i o n  o f  t a k i n g .  T h e s e  t w o  a m e n d m e n t s  
c o d i f y  a n d  i m p l e m e n t  t h e  h o l d i n g  i n  S h i p  C r e e k  H y d r a u l i c  
S y n d i c a t e  v. S t a t e , 6 8 5  P . 2 d  7 1 5  ( A l a s k a  1984) .

S e c t i o n  2 a m e n d s  A S  0 9 . 5 5 . 3 0 0 ( a )  b y  c l e a r l y  s p e c i f y i n g  t h e
p o w e r  o f  t h e  s u p e r i o r  c o u r t  w h e n  c o n s i d e r i n g  t h e  r e q u i r e ­
m e n t  t h a t  a t a k i n g  b e  m a d e  i n  a m a n n e r  c o m p a t i b l e  w i t h  t h e  
g r e a t e s t  p u b l i c  g o o d  a n d  l e a s t  p r i v a t e  i n j u r y .  T h e  c o u r t  
is t o  m a k e  i t s  a n a l y s i s  b a s e d  u p o n  a r e v i e w  o f  t h e  d e c i ­
s i o n a l  d o c u m e n t  r e q u i r e d  by. sec. 1 a n d  o n  a p p r o p r i a t e  e v i ­
d e n c e  a s  s e t  o u t  in sec. 7 o f  t h e  b i l l .

S e c t i o n  3 a m e n d s  A S  0 9 . 5 5 . 4 1 0  b y  c l e a r l y  s t a t i n g  t h e  p r o p ­
o s i t i o n  t h a t ,  i f  a n y  m o n e y  o n  d e p o s i t  is w i t h d r a w n  b y  a 
p a r t y  i n  i n t e r e s t ,  t h e  w i t h d r a w a l  o p e r a t e s  a s  a w a i v e r  o f  
a l l  i s s u e s ,  e x c e p t  t h e  a m o u n t  o f  j u s t  c o m p e n s a t i o n .  T h i s  
a m e n d m e n t  c o d i f i e s  e x i s t i n g  p r a c t i c e .  W e  b e l i e v e  t h a t  it 
is r e a s o n a b l e  b e c a u s e  it r e q u i r e s  t h e  p r o p e r t y  o w n e r  e a r l y
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o n  t o  m a k e  a c h o i c e  b e t w e e n  a t t e m p t i n g  to s t o p  t h e  p r o j e c t  

o r  o n l y  l i t i g a t i n g  t h e  i s s u e  o f  c o m p e n s a t i o n .

S e c t i o n  5 a m e n d s  A S  0 9 . 5 5 . 4 4 0 ( a )  b y  r a i s i n g  t h e  s t a t u t o r y  
i n t e r e s t  a l l o w e d  u n d e r  t h e  d e c l a r a t i o n - o f - t a k i n g  p r o c e d u r e  
t o  t h e  l a w f u l  i n t e r e s t  r a t e .  U n d e r  A S  4 5 . 4 5 . 0 1 0 ,  t h a t  
i n t e r e s t  r a t e  is c u r r e n t l y  1 0 . 5  p e r c e n t .  U n d e r  t h e  e x i s t ­
i n g  l a n g u a g e  o f  A S  0 9 . 5 5 . 4 4 0 ( a ) ,  a p r o p e r t y  o w n e r  is e n t i ­
t l e d  t o  i n t e r e s t  a t  t h e  r a t e  o f  s i x  p e r c e n t  o n  t h e  a m o u n t  
f i n a l l y  a w a r d e d  t h a t  is i n  e x c e s s  o f  t h e  i n i t i a l  d e p o s i t .  
T h i s  i n t e r e s t  r a t e  w a s  f o u n d  u n c o n s t i t u t i o n a l  in C i t y  o f  
V a l d e z  v. 1 8 . 9 9  A c r e s , 68(> P . 2d 682 ( A l a s k a  1 9 8 4 ) ,  w h e r e  
t h e  c o u r t  h e l d  t h a t  c o n d e m n i n g  a u t h o r i t i e s  a r e  r e q u i r e d  to 

p a y  l a w f u l  i n t e r e s t .

S e c t i o n  6 p r o v i d e s  a n u m b e r  o f  a m e n d m e n t s  t o  
A S  0 9 . 5 5 . 4 5 0 ( a )  t h a t  w i l l  s t r e a m l i n e  t h e  p r o c e d u r e  in t h e  
s u p e r i o r  c o u r t .  F i r s t ,  t h e  c o u r t  is r e q u i r e d  t o  s c h e d u l e ,  
a h e a r i n g  f o r  t h e  r e v i e w  o f  t h e  t a k i n g  w i t h i n  30 d a y s  
a f t e r  t h e  f i l i n g  o f  a n y  o b j e c t i o n s  t o  t h e  d e c l a r a t i o n  o f : 
t a k i n g  o r  as s o o n  a f t e r  t h a t  as p o s s i b l e .  T h i s  p a r t i c u l a r  
a m e n d m e n t  d o e s  n o t  c r e a t e  a p r i o r i t y  o v e r  o t h e r  m a t t e r s  on 
t h e  c o u r t ’s c a l e n d a r ,  b u t  d o e s  p l a c e  a r e q u i r e m e n t  u p o n  
t h e  s u p e r i o r  c o u r t  to d e a l  e x p e d i t i o u s l y  w i t h  h e a r i n g s  o n  
o b j e c t i o n s  t o  t h e  a u t h o r i t y  a n d  n e c e s s i t y  f o r  t h e  t a k i n g .  
W h e n  c o m b i n e d  w i t h  t h e  c h a n g e d  n a t u r e  o f  t h a t  h e a r i n g  u n ­
d e r  t h e  a m e n d m e n t s  c o n t a i n e d  in sec. 7, t h e  s c h e d u l i n g  o f  
a h e a r i n g  o n  a n y  o b j e c t i o n s  t o  t h e  d e c l a r a t i o n  o f  t a k i n g  

s h o u l d  b e  g r e a t l y  e x p e d i t e d .

S e c t i o n  6 a l s o  c o n t a i n s  a m e n d m e n t s  t h a t  c l e a r l y  s t a t e  t h a t  
i f  a d e f e n d a n t  d o e s  n o t  m a k e  h i s  o b j e c t i o n s  in a t i m e l y  
f a s h i o n ,  h e  h a s  w a i v e d  h i s  o b j e c t i o n s  a n d  d e f e n s e s  t c  t h e  
t a k i n g .  T h i s  a m e n d m e n t  p a r a l l e l s  t h e  e x i s t i n g  l a w  f o u n d  
in C i v i l  R u l e  7 2 ( e ) ( 4 ) .  W e  b e l i e v e  t h a t  t h e  a m e n d m e n t  is 
n e c e s s a r y  t o  a v o i d  s i t u a t i o n s  s u c h  a s  t h o s e  t h a t  a r o s e  in 
S t e w a r t  v. S t a t e ,  Op. No. 2 8 9 5  ( A l a s k a ,  D e c e m b e r  28, 

1984) .

In c h a t  c u e ,  t h e  s t a t e  f i l e d  i t s  d e c l a r a t i o n  o f  t a k i n g ,  
a n d  t h e  p r o p e r t y  o w n e r s  f i l e d  n o  o b j e c t i o n  to t h e  t a k i n g .  
T h e  p r o j e c t  w e n t  o u t  t o  b i d  a n d  t h e  c o n t r a c t  w a s  a w a r d e d .  
S i x  m o n t h s  a f t e r  t h e  a c t i o n  w a s  f i l e d  a n d  t w o  m o n t h s  a f t e r  
t h e  a w a r d  o f  t h e  c o n t r a c t ,  t h e  p r o p e r t y  o w n e r s  e n t e r e d  an 
o b j e c t i o n  t o  t h e  t a k i n g  a n d  t h e  s u p e r i o r  c o u r t  a l l o w e d  t h e  
o b j e c t i o n s .  R a t h e r  t h a n  l i t i g a t e  t h e  p r o p r i e t y  o f  t h e
t a k i n g ,  t h e  s t a t e  d i s m i s s e d  i t s  d e c l a r a t i o n  o f  t a k i n g  a n d  
r e d e s i g n e d  i t s  p r o j e c t .  T h i s  r e s u l t e d  in h i g h e r  c o n s t r u c ­
t i o n  c o s t s .  S e c t i o n  6 ' s  a m e n d m e n t ,  a b s e n t  e x t r a o r d i n a r y  
c i r c u m s t a n c e s  t h a t  t h e  s u p e r i o r  c o u r t  m a y  in t h e  i n t e r e s t
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o f  j u s t i c e  a d d r e s s ,  is n o t  p r e j u d i c i a l  t o  a d e f e n d a n t ' s  
r i g h t s ;  i t  p l a c e s  a i m  i n  n o  w o r s e  p o s i t i o n  t h a n  a n y  o t h e r  
c i v i l  l i t i g a n t ;  i . e . ,  o b j e c t i o n s  o r  d e f e n s e s  t h a t  a r e  n o t  

m a d e  a r e  w a i v e d .

S e c t i o n  7 c o n t a i n s  a m e n d m e n t s  t h a t  a r e  a d e p a r t u r e  f r o m  
t h e  e x i s t i n g  l a w  a n d  p r a c t i c e .  E x i s t i n g  A S  0 9 . 5 5 . 4 6 0  r e ­
q u i r e s  a n  a n a l y s i s  b y  t h e  s u p e r i o r  c o u r t  t o  d e t e r m i n e  
w h e t h e r  t h e  t a k i n g  w a s  a c c o m p l i s h e d  i n  a m a n n e r  c o m p a t i b l e  
w i t h  t h e  g r e a t e s t  p u b l i c  g o o d  a n d  l e a s t  p r i v a t e  i n j u r y .  
If t h e  c o u r t  f i n d s  t h a t  t h e  t a k i n g  w a s  n o t  m a d e  i n  t h a t  
m a n n e r ,  t h e  s t a t e  is d i v e s t e d  o f  t h e  t i t l e  it h a s  a c q u i r e d  
w i t h  i t s  d e c l a r a t i o n  o f  t a k i n g .  T h e  d i f f i c u l t y  w i t h  t h e  
c u r r e n t  s t a t u t e  is t h a t  n o  p r o c e d u r a l  s t a n d a r d s  a r e  g i v e n  
f o r  t h e  a n a l y s i s ,  a n d  n o  b u r d e n  o f  p r o o f  i s  a s s i g n e d  to 
t h e  p a r t i e s .  T h e  r e s u l t ,  i n  p r a c t i c e ,  o f  t h i s  l a c k  o f  
c l a r i t y  in t h e  s t a t u t e  h a s  b e e n  g e n e r a l l y  t o  a s s i g n  t o  t h e  
d e f e n d a n t  t h e  b u r d e n  o f  p r o o f  t h a t  t h e  t a k i n g  w a s  n o t  m a d e  ~ 
in a m a n n e r  c o m p a t i b l e  w i t h  t h e  g r e a t e s t  p u b l i c  g o o d  a n d  . 
l e a s t  p r i v a t e  i n j u r y ,  a n d  a " m i n i - t r i a l "  w a s  n e c e s s a r y  for 
t h e  t a k i n g  o f  t h e  p a r t i e s '  e v i d e n c e .

C o u r t  c a l e n d a r s  a r e  q u i t e  c r o w d e d  a n d ,  w h e n  c o u p l e d  w i t h  
t h e  " m i n i - t r i a l "  p r a c t i c e ,  t h e  e f f e c t  h a s  b e e n  t o  d e l a y  
t h e  h e a r i n g  u n t i l  a s i g n i f i c a n t  b l o c k  o f  t h e  c o u r t ' s  c a l ­
e n d a r  c a n  b e  s e t  a s i d e .  O n e  r e c e n t  S u p r e m e  C o u r t  c a s e ,  
S h i p  C r e e k  H y d r a u l i c  S y n d i c a t e  v. S t a t e , c i t e d  a b o v e ,  p r o ­
d u c e d  a h e a r i n g  i n  t h e  t r i a l  c o u r t  w h i c h  l a s t e d  n e a r l y  
f i v e  d a y s ,  d u r i n g  w h i c h  e x p e r t  t e s t i m o n y  w a s  p r e s e n t e d  b y  
b o t h  s i d e s .  W h i l e  t h e  t r i a l  c o u r t  d i d  u l t i m a t e l y  c o n f i r m  
t h e  t a k i n g ,  t j m e  t h a t  c o u l d  h a v e  b e e n  d e v o t e d  t o  t h e  p r o j ­
e c t  w a s  l o s t .  It s h o u l d  a l s o  b e  n o t e d  t h a t  the r e q u i r e ­
m e n t  f o r  a d e c i s i o n a l  d o c u m e n t ,  w h i c h  is s e c  o u t  i n  sec.

1, is a p r o d u c t  o f  t h i s  c a s e .

T h e  l a n g u a g e  p r o p o s e d  in A S  0 9 . 5 5 . 4 6 0 ( c )  a s s i g n s  t h e  b u r ­
d e n  t o  t h e  d e f e n d a n t  to p r o v e  b y  c l e a r  a n d  c o n v i n c i n g  e v i ­
d e n c e  t h a t  t h e  d e c i s i o n  t o  c o n d e m n  w a s  a r b i t r a r y ,  c a p r i ­
c i o u s ,  o r  a n  a b u s e  o f  d i s c r e t i o n .  W e  b e l i e v e  t h a t  t h i s  
l a n g u a g e  is a c o d i f i c a t i o r  o f  t h e  h o l d i n g s  i n  S t a t e  v. 
0 . 6 4 4  A c r e s ,  6 1 3  P . 2d 8 2 9  ' A l a s k a  1980) a n d  S t a t e  v. 2 . 0 7 2  
A c r e s , 6 5 2  P. 2d 4 6 5  ( A l a s k a  1 9 8 2 ) ,  a n d  o n l y  r e p r e s e n t s  a
d e p a r t u r e  f r o m  e x i s t i n g  s t a t u t o r y  l a n g u a g e  in t h a t  t h e  
a p p r o p r i a t e  r e v i e w  s t a n d a r d s  a r e  c l e a r l y  a n d  s u c c i n c t l y  

s t a t e d .

T h e  l a n g u a g e  p r o p o s e d  in A S  0 9 . 5 5 . 4 5 0 ( d )  is a d e p a r t u r e  
f r o m  e x i s t i n g  p r a c t i c e ,  b u t ,  w h e n  c o m b i n e d  w i t h  t h e  a m e n d ­
m e n t s  r e g a r d i n g  d e c i s i o n a l  d o c u m e n t s ,  s h o u l d  s t r e a m l i n e  
t h e  p r o c e d u r e  in t h e  s u p e r i o r  c o u r t  w i t h o u t  p r e j u d i c i n g



t h e  p r o p e r t y  o w n e r s '  r i g h t s .  U n d e r  t h i s  l a n g u a g e ,  t h e  
s u p e r i o r  c o u r t  w i l l  c o n s i d e r  t h e  d e c i s i o n a l  d o c u m e n t ,  a n y  
s u p p o r t i n g  r e p o r t s ,  s t u d i e s ,  o r  s t a t e m e n t s  r e l i e d  u p o n  in 
r e a c h i n g  t h e  d e c i s i o n  t o  c o n d e m n ,  a n d  a n y  a f f i d a v i t s  t h e  
p a r t i e s  m i g h t  s u b m i t ,  as w e l l  as d e p o s i t i o n s  t a k e n  b y  t h e  
p a r t i e s .  T h e r e  is n o  p r o v i s i o n  f o r  t h e  t a k i n g  o f  e v i d e n c e  
b y  t h e  c o u r t  e x c e p t  i n  s i t u a t i o n s  in w h i c h  t h e  c o u r t  a l ­
l o w s  t h e  p r e s e n t a t i o n  o f  a d d i t i o n a l  e v i d e n c e .  T h i s  p r o ­
p o s e d  l a n g u a g e  p r o v i d e s  f o r  a r e v i e w  p r o c e s s  b y  t h e  s u p e ­
r i o r  c o u r t  w h i c h  is a n a l o g o u s  t o  t h e  f u n c t i o n  i t  s e r v e s  
w h e n  r e v i e w i n g  d e c i s i o n s  o f  t h e  d;.strict c o u r t  a n d  a d m i n ­
i s t r a t i v e  a g e n c i e s  u n d e r  A S  2 2 . 1 5 . 2 4 0  a n d  A p p e l l a t e  R u l e  

609.

U n d e r  t h e  c i t e d  s t a t u t e  a n d  r u l e ,  t h e  s u p e r i o r  c o u r t  r e ­
v i e w s  c a s e s  i n v o l v i n g  s i g n i f i c a n t  l i b e r t y  a n d  p r o p e r t y  

i n t e r e s t s  t h a t  h a v e  b e e n  a d j u d i c a t e d  b y  t h e  d i s t r i c t  c o u r t  
a n d  a v a r i e t y  o f  a d m i n i s t r a t i v e  a g e n c i e s .  T h e s e  a p p e a l s  
a r e  a l l  u p o n  t h e  r e c o r d  w i t h o u t  t h e  t a k i n g  o f  a d d i t i o n a l  
e v i d e n c e ,  e x c e p t  as p r o v i d e d  b y  s t a t u t e  a n d  r u l e  i n  e x ­
t r a o r d i n a r y  c i r c u m s t a n c e s .

T h e r e  a r e  s i g n i f i c a n t  d i f f e r e n c e s  b e t w e e n  t h e  r e c o r d  i n  an 
a p p e a l  f r o m  t h e  d i s t r i c t  c o u r t  o r  a n  a d m i n i s t r a t i v e  a g e n c y  
a n d  t h e  d e c i s i o n a l  d o c u m e n t  e n v i s i o n e d  i n  sec. 1 o f  t h i s  
b i l l .  T h e  m o s t  i m p o r t a n t  is t h a t  t h e  a g g r i e v e d  p a r t y  w i l l  
h a v e  p r e s e n t e d  h i s  c a s e  b e f o r e  t h e  m a t t e r  i s  in t h e  s u p e ­
r i o r  c o u r t .  W e  b e l i e v e  t h a t  a l l o w i n g  t h e  p a r t i e s  t o  s u b ­
m i t  a f f i d a v i t s  a n d  d e p o s i t i o n s  in r e s p o n s e  to, o r  t o  s u p ­
p o r t  o b j e c t i o n s  to, t h e  t a k i n g  is a r e a s o n a b l e  s u b s t i t u t e .  
W e  r e a c h  t h i s  c o n c l u s i o n  b e c a u s e  o f  t h e  e x t e n s i v e  n a t u r e  
o f  t h e  b a c k g r o u n d  a n a l y s i s  t h a t  is p e r f o r m e d  in t h e  c o u r s e  
o f  d e v e l o p i n g  a p u b l i c  w o r k s  p r o j e c t .  T y p i c a l l y ,  l o c a t i o n  
a n d  d e s i g n  s t u d i e s  an d ,  i n  m a n y  i n s t a n c e s ,  e n v i r o n m e n t a l  
i m p a c t  s t u d i e s  a r e  p r e p a r e d .  A n  a d d i t i o n a l  c o m p o n e n t  o f  
t h e  p l a n n i n g  a n d  d e s i g n  o f  a p u b l i c  w o r k s  p r o j e c t  is a 
p u b l i c  h e a r i n g  p r o c e s s  d u r i n g  w h i c h  c o m m e n t s  a r e  s o l i c i t e d  
f r o m  t h e  p u b l i c .  F u r t h e r m o r e ,  A S  3 5 . 3 0 . 0 1 0  r e q u i r e s  a p ­
p r o v a l  b y  l o c a l  p l a n n i n g  a n d  z o n i n g  c o m m i s s i o n s .  An 
a n a l o g o u s  a p p r o v a l  is r e q u i r e d  u n d e r  A S  0 9 . 5 5 . 2 7 5  f o r  a n y  
r e p l a t t i n g  w h i c h  is n e c e s s a r y  t o  a c c o m m o d a t e  t h e  p r o j e c t .  
B y  t h e  t i m e  a n  e m i n e n t  d o m a i n  a c t i o n  is f i l e d ,  t h e  p r o j e c t  
is a w e l l - k n o w n  e n t i t y  a n d  w e l l  d e f i n e d ,  a n d  h a s  b e e n  t h e  
s u b j e c t  o f  l o c a l  p o l i t i c a l  d e c i s i o n s  a n d  a d j u d i c a t i o n  p r o ­

c e d u r e s  u n d e r  A S  3 5 . 3 0 . 0 1 0  a n d  A S  0 9 . 5 5 . 2 7 5 .

W i t h  t h i s  e x t e n s i v e  a d m i n i s t r a t i v e  b a c k g r o u n d ,  w e  b e l i e v e  
t h a t  a u g m e n t i n g  t h e  e v i d e n c e  b e f o r e  t h e  c o u r t  w i t h  d e p o ­
s i t i o n s  a n d  a f f i d a v i t s  p r o v i d e s  t h e  s u p e r i o r  c o u r t  a n  a d e ­
q u a t e  b a s i s  t o  r e v i e w  t h e  a p p r o p r i a t e n e s s  o f  t h e  t a k i n g .



Under the a m e n d m e n t s  in this bill, the s u p e r i o r  court has 
the d i s c r e t i o n  to a l l o w  the p r e s e n t a t i o n  of addit i o n a l  
evidence as it does in its a p p e l l a t e  jurisdiction.

I urge your favorable a c t i o n  on this measure, so that our 
e m inent d o m a i n  code a c c u r a t e l y  reflects the law, and so 
that the p u b l i c ' s  b u s ine ss is h a n d l e d  in an e x p e d i t i o u s  
and fair m a n n e r  for all concerned.

S i n c e r e l y ,

G o v e r n o r
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7

IN THE SENATE BY THE TRANSPORTATION COMMITTEE 

CS FOR SENATE BILL NO. 193 (Transportation)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - FIRST SESSION 

A BILL

For a” Act entitled: " A n  Act relating to the power of eminent domain; and

providing for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 09.55.270 is amended by adding a new subsection to

10 read:

11 (b) If the property is to be taken by a declaration of taking

12 filed under AS 09.55.440, the state or the municipality shall prepare

13 a decisional document that (1) states that the property is taken in a

14 manner compatible with the greatest public good and least private

15 injury, (2) summarises the major facts supporting that decision, and

16 (3) identifies any reports, studies, or statements relied upon for the

17 decision.

18 * Sec. 2. AS 09.55.300(a) is amended to read:

19 (a) The court has power

20 (1) to reguiate and determine the place and manner of

21 making the connections and crossings or of enjoying the common uses

22 mentioned in AS 09.55.260(5), and of the occupying of canyons, passes,

23 and defiler for railroad purposes, as permitted and regulated by law;

24 (2) to limit the amount of property sought to be condemned

25 if, in its opinion, the quantity sought to be condemned is not neces-

26 sary^

27 (3) to determine whether the property is taken bv necessity

28 for a public use or purpose in a manner compatible with the greatest

29 public Rood and least private injury, based upon the decisional
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1 document required by AS 09.55.270 and the evidence allowed by AS 09.-

2 55.460(d). if the taking is accomplished by a declaration of taking

3 filed by the state or a municipality under AS 09.55.440.

4 * Sec. 3. AS 09.55.410 is amended to read:

5 Sec. 09.55.410. WITHDRAWAL OF FUNDS BY PARTY IN INTEREST The

6 money deposited in the courts or a part of itA may be withdrawn by a

7 party in interest in the manner provided in AS 09.55.440. The [, AND

8 THE] court may [SHALL HAVE THE POWER TO] direct the payment of delin-

9 quent taxes and special assessments out of the amount determined to be

10 just compensation and to make orders with respect to encumbrances,

11 liens, rents, insurance, and other charges as are just and equitable.

12 The withdrawal of any part of the deposit by a party in interest is a

13 waiver of all issues concerning the taking of the property, except the

14 amount of just compensation.

15 * Sec. 4. AS 09.55.430 is amended to read:

16 Sec. 09.35.430. CONTENTS OF DECLARATION OF TAKING. The declara-

17 tion of taking must [SHALL] contain

18 (1) a statement of the authority under which the property

19 or an interest in it is taken;

20 (2) a statement of the public use for which the property or

21 an interest in it is taken;

22 (3) a description of the property sufficient for the iden-

23 tification of it;

24 (4) a statement of the estate or interest in the property;

25 (5) a map or plat showing the location of the property;

26 (6) a statement of the amount of money estimated by the

27 plaintiff to be just compensation for the property or the interest in

28 it;

29 (7) a statement that the property is taken by necessity for

C S S B  1 9 3 (Trsp) -2-



1 a project located in a manner which is most compatible with the great-

2 est public good and the least private injury^

3 (8) a decisional document as described in AS 09.55.270(b).

4 * Sec. 5. AS 09.55.440(a) is amended to read:

5 (a) Upon the filing of the declaration of taking^ and the depos-

6 it with the court of the amount of the estimated compensation stated

7 in the declaration, title to the estate as specified in the declara-

8 tion vests in the plaintiff, and that property is condemned and taken

9 for [FROM] the use of the plaintiff, and the right to just compensa-

10 tion for it vests in the persons entitled to it. The compensation

11 shall be ascertained and awarded in the proceeding and established by

12 judgment. The judgment must [SHALL] include interest at the lawful

13 interest rate set out in AS 45.45.010(a) [RATE OF SIX PER CENT PER

14 YEAR] on the amount finally awarded which exceeds the amount paid into

15 court under the declaration of taking. The interest runs from the

16 date title vests to the date of payment of the judgment.

17 * Sec. 6. AS 09.55.450(a) is amended to read:

18 (a) Upon the filing of the declaration of taking and the deposit

19 of the estimated compensation, the court may, upon motion, fix the

20 time during which and the terms upon which the parties in possession

21 are required to surrender possession to the petitioner. However, the

22 right of entry may [SHALL] not be granted the plaintiff until after

23 the running of the time for the defendant to file an objection to the

24 declaration of taking or until after the hearing on any objection to

25 the declaration of taking if the objection is filed [MADE] in the time

26 allowed by Rule 72, Rules of Civil Procedure. If an objection to the

27 declaration of taking is filed in the time allowed, a_ hearing for the

28 review of the taking shall be held as soon as the court calendar

29 allows to establish the validity of any objections. If no objection

-3- C S S B  1 9 3 (Trsp)



1 to the declaration of taking is filed in the time allowed, the defen"

? riant has waived all defenses and objections, and the plaintiff has a

3 right of entry onto the property without further action by the court.

4 If [LAW. WHERE] the party in possession withdraws any part of the

5 award and remains in possession, the court may fix a reasonable rental

6 for the premises to be paid by that party to the plaintiff during the

7 [SUCH] possession.

8 * Sec. 7. AS 09.55.460 is amended by adding new subsections to read:

9 (c) The taking of property is necessary for a public use or

10 purpose in a manner compatible with the greatest public good or least

11 private injury unless the defendant establishes by a preponderance of

12 the evidence that the plaintiff's decision to condemn is arbitrary,

13 capricious, or an abuse of discretion.

14 (d) The court, when making its finding under this section, shall

15 consider the decisional document prepared by the plaintiff; supporting

16 reports, studies, or statements; sworn affidavits submitted by the

17 parties, their officers, or employees; and deporxtions taken by the

18 parties. The court, in the exercise of its discretion, may allow the

19 parties to submit additional necessary evidence.

20 * Sec. 8. This Act takes effect immediately in accordance with AS 01.-

21 10.070(c).
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I n t r o d u c e d :  2 / 2 6 / 8 5
R e f e r r e d :  T r a n s p o r t a t i o n ,  J u d i c i a r y

an d  F i n a n c e

BY THE RULES COMMITTEE BY
1 IN THE SENATE REQUEST OF THE GOVERNOR

2 SENATE BILL NO. 193

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act relating to the power of eminent domain; and

7 providing for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 09.55.270 is amended by adding a new subsection to

10 read:

11 (b) If the property is to be taken by a declaration of taking

12 filed under AS 09.55.440, the state or the municipality shall prepare

13 a decisional document that (1) states that the property is taken in a

14 manner compatible with the greatest public good and least private

15 injury, (2) summarizes .“.he major facts supporting that decision, and

16 (3) identifies any reports, studies, or statements relied upon for the

17 decision.

18 * Sec. 2. AS 09.55.300(a) is amended to read:

19 (a) The court has power

20 (1) to regulate and determine the place and manner of

21 making the connections and crossings or of enjoying the common uses

22 mentioned in AS 09.55.260(5), and of the occupy .ng of canyons, passes,

23 and defiles for railroad purposes, as permitted and regulated by law;

24 (2) to limit the amount of property nought to be condemned

25 if, in its opinion, the quantity sought to be condemned is not neces-

26 saryx

27 (3) to determine whether the property is taken by necessity

28 for a mblic use or purpose in a manner compatible with the greatest

29 public good and least private injury, based upon the decisional
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document required by AS 09.55.270 and the evidence allowed by AS 09.-

55.460(d), if the taking is accomplished by a declaration of taking

filed by the state or a municipality under the provisions of AS 09.-

55.440.

* Sec. 3. AS 09.55.:10 is amended to read:

Sec. 09.55.410. WITHDRAWAL OF FUNDS BY PARTY IN INTEREST. The 

money deposited in the courta or a part of it_̂  may be withdrawn by a 

party in interest in the manner provided in AS 09.55.440. The[, AND 

THE] court may [SHALL RAVE THE POWER TO] direct the payment of delin­

quent taxes and special assessments out of the amount determined to be 

just compensation and to make orders with respect to encumbrances, 

liens, rents, insurance, and other charges as are just and equitable. 

The withdrawal of any part of the deposit by a party in interest is a 

waiver of all issues concerning the taking of the property, except the 

amount of just compensation.

* Sec. «♦. AS 09.55.430 is amended to read:

Sec. 09.55.430. CONTENTS OF DECLARATION OF TAKING. The declara­

tion of talcing must [SHALL] contain

(1) a statement of the authority under which the property 

or an interest in it is taken;

(2) a statement of the public use for which the property or 

an interest in it is taken;

(3) a description of the property sufficient for the iden­

tification of it;

(4) a statement of the estate or interest in the property;

(5) a map or plat showing the location of the property;

(6) a tcatement of the amount of money estimated by che 

plaintiff to be just compensation for the property or the interest in 

it;
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1 (7) a statement that the property is taken by necessity for

2 a project located in a manner which is most compatible with the great-

3 est public good and the least private injury^

4 (8) a decisional document as described in AS 09.55.270(b).

5 * Sec. 5. AS 09.55.440(a) is amended to read:

6 ( a )  Upon the filing of the declaration of taking^ and the depos-

7 it with the court of the amount of the estimated compensation stated

8 in the declaration, title to the estate as specified in the declara-

9 tion vests in the plaintiff, and that property is condemned and taken

10 from the use of the plaintiff, and the right to just compensation for

1 1 it vests in the persons entitled to it. The compensation must [S H A L L ]

12 be ascertained and awarded in the proceeding and established by judg-

13 ment. The judgment must [SHALL] include interest at the lawful inter-

14 est rate set out in AS 45.45.010(a) [THE RATE OF SIX PER CENT PER

15 It EAR] on the amount finally awarded which exceeds the amount paid into

16 court under the declaration of taking. The interest runs from the

17 date title vests to the date of payment of the judgment.

18 Sec. 6. AS 09.55.450(a) is amended to read:

19 (a) Upon the filing of the declaration of taking and the deposit

20 of the estimated compensation, the court may, upon motion, fix the

21 time during which and the terms upon which the parties in possession

22 are required to surrender possession to the petitioner. However, the

23 right of entry may [SHALL] not be granted the plaintiff until after

24 the running of the time for the defendant to file an objection to the

25 declaration of taking or until after the hearing on any objection to

26 the declaration of taking if the objection is filed [MADE] in the time

27 allowed by Rule 72. Rules of Civil Procedure [LAV/] . If an objection

28 to the declaration of taking is filed in the time allowed, a hearing

29 for the review of the taking must be held within 30 days after the
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filing, or as soon after that as possible, to establish the validity 

of any objections. If no objection to the declaration of taking is 

filed in the time allowed, the defendant has waived all defenses and 

objections, and the plaintiff has a right of entrv onto the property 

without further action by the court. If [WHERE] the party in posses­

sion withdraws any part of the award and remains in possession, the 

court may fix a reasonable rental for the premises to be paid by that 

party to the plaintiff during the [SUCH] possession.

* Sec. 7. AS 09,55.460 is amended by adding new subsections to read:

(c) The talcing of property is necessary for a public use or 

purpose in a manner compatible with the greatest public good or least 

private injury unless the defendant establishes by clear and convinc­

ing evidence that the plaintiff's decision to condemn is arbitrary, 

capricious, or an abuse of discretion.

(d) The court, when making its finding under this section, shall 

consider the decisional document prepared by the plaintiff; supporting 

reports, studies, or statements; affidavits submitted by the parties, 

their officers, or employees; and depositions taken by the parties. 

The court, in the exercise of its discretion, may allow the parties to 

submit additional necessary evidence.

* Sec. 8. This Act takes effect immediately in accordance with AS 01.- 

, 0 7 0 \ c).
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ANALYSIS OF FISCAL NOTE

" A n  A c t  r e l a t i n g  to t h e  p o w e r  o f  e m i n e n t  d o m a i n ;  a n d  p r o v i d i n g
f o r  a n  e f f e c t i v e  d a t e "

T h i s  b i l l  r e c o g n i z e s  r e c e n t  d e v e l o p m e n t  in t h e  l a w  a n d  c o n t a i n s  

p r o v i s i o n s  t h a t  s h o u l d  s t r e a m l i n e  e m i n e n t  d o m a i n  p r o c e d u r e s  
w i t h o u t  p r e j u d i c i n g  p r o p e r t y  o w n e r ' s  r i g h t s .

F i r s t ,  t h i s  w o u l d  r e q u i r e  t h e  c o u r t  to s c h e d u l e  a h e a r i n g  f o r  the 
r e v i e w  o f  t h e  t a k i n g  w i t h i n  30 d a y s  a f t e r  t h e  f i l i n g  o f  a n y  

o b j e c t i o n s  to t h e  d e c l a r a t i o n  o f  t a k i n g  o r  as s o o n  a f t e r  t h a t  as 
p o s s i b l e .  T h i s  p a r t i c u l a r  a m e n d m e n t  d o e s  n o t  c r e a t e  a p r i o r i t y  
o v e r  o t h e r  m a t t e r s  o n  t h e  c o u r t ' s  c a l e n d a r ,  b u t  d o e s  p l a c e  a

r e q u i r e m e n t  u p o n  t h e  S u p e r i o r  C o u r t  t o  d e a l  e x p e d i t i o u s l y  w i t h  

h e a r i n g s  o n  o b j e c t i o n s  to t h e  a u t h o r i t y  a n d  n e c e s s i t y  f o r  the

T h i s  b i l l  w o u l d  a m e n d  A S  0 9 - 5 5 - 4 1 0  b y  c l e a r l y  s t a t i n g  t h a t ,  if 
a n y  m o n e y  o n  d e p o s i t  is w i t h d r a w n  b y  a p a r t y  in i n t e r e s t ,  the 
w i t h d r a w a l  o p e r a t e s  a s  a w a i v e r  o f  a l l  i s s u e s  e x c e p t  t h e  a m o u n t  
o f  j u s t  c o m p e n s a t i o n .  T h i s  w o u l d  r e q u i r e  t h e  p r o p e r t y  o w n e r  
e a r l y  o n  to m a k e  a c h o i c e  b e t w e e n  a t t e m p t i n g  to s t o p  t h e  p r o j e c t  

o r  o n l y  l i t i g a t i n g  t h e  i s s u e  o f  c o m p e n s a t i o n .  T h i s  b i l l  w o u l d  
a l s o  r a i s e  t h e  s t a t u t o r y  i n t e r e s t  a l l o w e d  u n d e r  t h e  d e c l a r a t i o n  

o f  t a k i n g  p r o c e d u r e  to t h e  l a w f u l  i n t e r e s t  r a t e .

T h i s  b i l i  w o u l d  c l e a r l y  s t a t e  t h a t  if a d e f e n d a n t  d o e s  n o t  m a k e  
h i s  o b j e c t i o n s  in a  t i m e l y  m a n n e r ,  h e  h a s  w a i v e d  h i s  o b j e c t i o n  

a n d  d e f e n s e  to t h e  t a k i n g .

It is c o n c l u d e d  t h a t  l e g i s l a t i o n  t h a t  l e a v e s  a p r o p e r t y  o w n e r ' s  

s u b s t a n t i v e  r i g h t s  i n t a c t ,  b u t  t h a t  c h a n g e s  t h e  p r o c e d u r a l  a s ­
p e c t s  o f  t h e  l i t i g a t i o n  to a m o r e  e f f e c t i v e  a n d  t i m e l y  m a n n e r  so 
t h a t  c a p i t a l  p r o j e c t s  a r e  n o t  d e l a y e d  is in t h e  b e s t  i n t e r e s t  o f  

t h e  p u b l i c .

A l t h o u g h  a d o l l a r  a m o u n t  c a n n o t  b e  i d e n t i f i e d ,  t h i s  b i l l  s h o u l d  

p r o v i d e  a s a v i n g s  to t h e  S t a t e ,  s i n c e  it w i l l  a l l e v i a t e  p r o b l e m s  
t h a t  h a v e  d e v e l o p e d  in r e g a r d  to e m i n e n t  d o m a i n  p r o c e d u r e  w h i c h  
h a v e  t h e  p o t e n t i a l  to s e r i o u s l y  d e l a y  b a d l y  n e e d e d  p u b l i c  w o r k  

p r o j  e c t .



S T A T E  OF  A L A S K A  1985  L E G I S L A T I V E  S E S S I O N

_ _ _ _ _ _  F I S C A L  N O T E __________________

Revis ion Date:
REQUEST
B i l l /  ResisrhrtTtnrltcrr 
T i t l e :

SB

Sponsor: Rules Committee
Requestor^
Date o f  Request*^

FISCAL DETAIL 
Agency A f fec ted : Transportat ion & Public F a c i l i t -'
Program Category A f fec ted :  Capital P ro j e c t s
BRU, Program o r  Subprogram(s) Affected: 

Right o f  Way & Land Acquis it ion________

FY 8 b - FY 86 FY 8/ FY 88 FY 89 FY 90
OPERATING

ioo Perso nal serv ices

200 TRAVEL

300 CONTRACTUAL

AOO SUPPLIES

jsOO EQUIPMENT

^00 LAND 4 STRUCTURES

700 GRANTS, CLAIMS

300 MISCELLANEOUS *
TOTAL OPERATING -0 - -0 - - 0 - - 0 - -0 - -0 -

c a p i t a l I - 0 - l - c - -0-

[

I -0-

REVENUE
FUNDING: (Thousands o f  " o l l a r s )

jC .Nc .KnL rU N U  
FEDERAL -"MDS 

OTHER 

TOTAL I

=TJFt=TTTir.... .....

3ART-TIME

TEMPORARY

I
I
I

ANALYSIS: Attach a separate page i f  necessary
Although a d o l l a r  amount cannot be id en t i f i e d  in th is  f i s c a l  note , th is  b i l l  should 
d e f i n i t e l y  provide a savings to the S ta te .  I t  w i l l  a l l e v i a t e  problems that have 
developed in regard to eminent domain procedures which have the potent ia l  to se r iou s ly  
delay badly needed public work p ro je c t s .  This b i l l  should improve eminent domain 
procedures without p re jud ic ing property owners' r ig h ts .

Prepared B y : Hi l ton  H. Lentz, Ch ie f ,  
D i v i s i o n : Standards A Technl
Approved by Commissioner 
Agency: Dept, o f  Transpqr.
D is t r ibu t ion  (by Agency^Jreparing f i s c a l  n o te ) :  

L e g i s l a t i v e  Finandef 
L eg i s l a t i v e  Sponsor 
Requestor
O f f i c e  o f M a n a g e m e n t  an d B u d g e t

Impa' .ed A g e n c y ( i e s )

nd Acq. Phone:
Date:_
Ba-te-:-

465-2985 
'2 /13 / Eb

7/1/84



ANALYSIS OF FISCAL NOTE

"An Act r e l a t i n g  to the power of eminent: domain; and p r o v i d i n g
for an e f f e c tive date"

This bill r ecogn izes recent d e v e l o p m e n t  in the law and contains 
provis i o n s  that should s t reamline e m inent d o m a i n  procedures 
without p r e j u d i c i n g  p r o p e r t y  o w n e r’s rights.

First, this w o u l d  require the court to s c h e d u l e  a h e a r i n g  for the 
r e vie w of the taking w i t h i n  30 days aft er the filing of any 
o b j e c t i o n s  to the d e c l a r a t i o n  of taking or as soon af ter that as 
possible. This p a r t i c u l a r  a m e n d m e n t  does not create a p r i o r i t y  
over other m a t t e r s  on the court's calendar, but does pl ace a
requir e m e n t  upon  the Superior Court to deal e x p e d i t i o u s l y  w i t h  
hearings on o b j e c t i o n s  to the a u t h o r i t y  and n e c e s s i t y  for the
taking.

This bill w o u l d  amend AS 09-55-410 by c l e a r l y  stating that, if 
any m o n e y  on deposit is w i t h d r a w n  by a party in interest, the 
w i t h d r a w a l  oper ates as a w a i v e r  of all issues except the amount 
of just c o m pensati on. This would  require the p r o p e r t y  owner 
early on to m a k e  a choice b e t w e e n  a t t e m p t i n g  to stop the project 
or only l i t i g a t i n g  the issue of c o m pens ation. This bill would 
also raise the s t a t utory interest a l low ed u n d e r  the d e c l a r a t i o n  
of taking p r o c e d u r e  to the lawful interest rate.

This bill would  c l e a r l y  state that if a d e f e n d a n t  does not make 
his o b j e c t i o n s  in a timely manner, he h a s  w a i v e d  his o b j e c t i o n  
and defense to the taking.

It is concl u d e d  that legisl ation that leaves a p rope r t y  owner's 
s u b s t a n t i v e  rights intact, but that changes the procedural a s ­
pects of the l i t i g a t i o n  to a more e f f e c t i v e  and timely m a n n e r  so 
that c a pital projects are n o t  d e layed is in the best interest of 
the public.

A l t h o u g h  a d ollar amount cannot be identified, this bill should 
provide a savings to the State, since it will a l l e viate  problems 
that have d e v e l o p e d  in regard to eminent d o m a i n  p r o c edure  w h i c h  
have the p o t e n t i a l  to s e r i ously d e l a y  b a d l y  needed public w o r k  
proj e c t .
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