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I n t r o d u c e d :  1 / 2 9 / 8 5
R e f e r r e d :  L a b o r  & C o m m e r c e

1 I N  T H E  S E N A T E  B Y  E L I A S O N  A N D  F A H R E N K A M P

2 S E N A T E  B I L L  NO. 1 0 6

3 I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  A l a s k a  b i d d e r  p r e f e r e n c e . "

7 B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

8 *  S e c t i o n  1. A S  3 7 . 0 5  is a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  to r e a d :

9 S e c .  3 7 . 0 5 . 2 2 5 .  P U R P O S E .  T h e  l e g i s l a t u r e  f i n d s  t h a t  t h e r e

10 e x i s t s  i n  t h e  s t a t e  c o n t i n u i n g  h i g h  u n e m p l o y m e n t ,  u n d e r u t i l i z a t i o n  o f

1 1  r e s i d e n t  c o n s t r u c t i o n  a n d  s u p p l y  f i r m s ,  a n d  h i g h  c o s t s  u n f a v o r a b l e  t o

12 t h e  w e l f a r e  o f  A ] a s k a n s  a n d  t o  t h e  e c o n o m i c  h e a l t h  o f  t h e  s t a t e .  T h e

13 p u r p o s e  of b i d d e r  p r e f e r e n c e  f o r  r e s i d e n t  f i r m s  w h e n  t h e  s t a t e  a c t s  as

14 a m a r k e t  p a r t i c i p a n t  is t o  e n c o u r a g e  l o c a l  i n d u s t r y ,  s t r e n g t h e n  a n d

15 s t a b i l i z e  t h e  e c o n o m y ,  d e c r e a s e  u n e m p l o y m e n t ,  a n d  s t r e n g t h e n  t h e  t a x

16 a n d  r e v e n u e  b a s e  o f  t h e  s t a t e .

17 *  S ec. 2. A S  3 7 . 0 5 . 2 3 0 ( 5 )  is a m e n d e d  to r e a d :

18 (5) a n  " A l a s k a  b i d d e r , "  f o r  the p u r p o s e  o f  b i d  a w a r d s  u n d e r

19 (1) (A) of t h i s  s e c t i o n ,  is a  p e r s o n  w h o

20 (A) h o l d s  a c u r r e n t  A l a s k a  b u s i n e s s  l i c e n s e ^  [,]

21  (B) s u b m i t s  a  b i d  f o r  g o o d s  o r  s e r v i c e s  u n d e r  t h e  n a m e

22 as a p p e a r i n g  o n  t h e  p e r s o n ' s  c u r r e n t  A l a s k a  b u s i n e s s  l i c e n s e ^  [,]

23 (C) h a s  m a i n t a i n e d  a  p l a c e  o f  b u s i n e s s  w i t h i n  t h e

24 s t a t e  f o r  a p e r i o d  o f  s i x  m o n t h s  i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e

25 o f  t h e  b i d ;  a n d

26 (D) i f  a j o i n t  v e n t u r e ,  i s  c o m p o s e d  e n t i r e l y  o f  v e n -

27 t u r e r s  t h a t  q u a l i f y  u n d e r  t h i s  p a r a g r a p h;

-1- S B  1 0 6
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The Department of Labor supports the passage of Senate Bill 106. Tiiis 
legislation would amend the Alaska bidder's preference law, AS 37.05.230(5), 
to require that each member of a joint venture must separately qualify as an 
Alaska bidder in order for the joint venture itself to qualify for the bidder 
preference.

The Department believes that this legislature is necessary to protect against 
out-of-state firms joining with a nominal Alaska partner in order to gain
preferential bidder status cn public contracts. In Irby-Northface vsT
Commonwealth Electric C o . , 664 p. 2d 557 (Alaska 1983), the Alaska Supreme
court interpreted existing law to permit a joint venture to qualify for the
bidder's preference even though the primary partner in the venture was a large 
out-of-state construction firm. Because of the higher cost of doing business 
for Alaska firms, as well as the high rate of unemployment among Alaskans, an 
amendment to the law is necessary to ensure that the benefits of a bidder's 
preference flow only to those persons or businesses that have established a 
bona fide presence in Alaska.

APPROVED:

^Jiin Robison, Commissioner 
Department of Labor



Position Paper 
SB 206

The bill affect's"the Alaska Bloders Preference as it*applies"to joint 
ventures.' Currently Alaska bidders may enter into joint ventures with non­
resident bidders. The joint venture then would qualify for the Alaska Bidders 
Preference. This bill would change that. This bill would require that all 
parties involved in a joint venture he Alaskan bidders in order to qualify for 
the Bidders Preference. ’This creates the potenti-1 of reducing competition 
and hence raising prices'the'State'must pay. .....

As a practical matter, an Alaskan business may be unable to bid on a contract 
by itself and may be unable to find another Alaskan business with which to 
associate on the bid. The Alaskan business may thus be compelled to associate 
with a nonresident bidder. The bill, as written, would not permit an Alaskan 
business involved in a joint venture with a nonresident bidder to enjoy the

Date
Division of General Services & Supply

Department of Administration
Date

P o s i t i o n  P a p e r

5/1D2/0208-07



ALASKA STATE LEGISLATURE - SENATE 
C O M M ITTE E  ON L A B O R  A N D  C O M M E R C E

S E N A T O R  R I C H A R D  I .  E L IA S O N  
C H A I R M A N

P O U C H  V  • J U N E A U .  A L A S K A  9 9 8 1 1 
( 9 0 7 )  4 6 5 * 3 8 4 4

M E M O R A N D U M

TO:

FROM:

D A T E :

RE:

S e n a t o r  J a l m a r  K e r t t u i a  

S e n a t e  P r e s i d e n t

S e n a t o r  D i c k  E l i a s o  

M a r c h  25, 1983

A l a s k a  P o w e r  A u t h o r i t y  A n c h o r a g e - F a i r b a n k s  I n t e r t i e  C o n t r a c t  

A w a r d

T h e  L a b o r  an d  C o m m e r c e  C o m m i t t e e  ha s  b e e n  a d v i s e d  f r o m  n u m e r o u s  s o u r c e s  

that the A l a s k a  P o w e r  A u t h o r i t y  h a s  let the c o n t r a c t  fo r  the 

A n c h o r a g e / F a i r b a n k s  I n t e r t i e  in a p p a r e n t  v i o l a t i o n  of AS 3 7 . 0 5 . 2 3 0 .  

T h a t  s t a t u t e  p r o v i d e s  tha t  b i d s  s h o u l d  be a w a r d e d  to an A l a s k a n  b i d d e r  

if the b i d  s u b m i t t e d  is w i t h i n  f i v e  p e r c e n t  of th e  l o w e s t  bid. A n  

A l a s k a  b i d d e r  is d e f i n e d  as a p e r s o n  w h o  h o l d s  a b u s i n e s s  l i c e n s e  and 

h a s  m a i n t a i n e d  a p l a c e  of b u s i n e s s  w i t h i n  the s t a t e  " f o r  a p e r i o d  of s i x  

m o n t h s  i m m e d i a t e l y  p r e c e d i n g  the d a t e  of h i s  b i d . . . "

T h e  b i d  on the I n t e r t i e  w a s  a w a r d e d  to a j o i n t  v e n t u r e  m a d e  up of an out 

of s t a t e  c o r p o r a t i o n  w h i c h  d i d  no t  h a v e  a n  A l a s k a  b u s i n e s s  l i c e n s e  f o r  

s i x  m o n t h s  p r i o r  to the b i d  a n d  a l o c a l  c o r p o r a t i o n  w h i c h  did  h a v e  s u c h  

a l i c e n s e  for s i x  m o n t h s  p r e c e d i n g  the bid. T h e  j o i n t  v e n t u r e  h a d  no t  

b e e n  in e x i s t e n c e  f o r  s ix  m o n t h s  p r i o r  to the bid .  T h e  P o w e r  A u t h o r i t y  

c o n c l u d e d  that fo r  a j o i n t  v e n t u r e  a l l  tha t  is r e q u i r e d  is that o n e  of 

the p a r t n e r s  h o l d  an A l a s k a  b u s i n e s s  l i c e n s e  f o r  s i x  m o n t h s  b e f o r e  the 

bid. T h i s  i n t e r p r e t a t i o n  r e s u l t s  in a s i t u a t i o n  w h e r e  l a r g e  o u t s i d e  

c o r p o r a t i o n s  c a n  g a i n  the b e n e f i t  of t h e  A l a s k a  b i d d e r s  p r e f e r e n c e  

s i m p l y  by l i n k i n g  t h e m s e l v e s  at the l a s t  m o m e n t  b e f o r e  the bid w i t h  an 

A l a s k a n  o r g a n i z a t i o n  w h i c h  w o u l d  q u a l i f y  f o r  the p r e f e r e n c e .

If th e  P o w e r  A u t h o r i t y’s i n t e r p r e t a t i o n  is c o r r e c t ,  th e  C o m m i t t e e  

b e l i e v e s  that l e g i s l a t i v e  a c t i o n  m a y  be r e q u i r e d  to c h a n g e  the l a w  to 

m o r e  a c c u r a t e l y  s t a t e  l e g i s l a t i v e  i n t e r e s t .  H o w e v e r ,  b e f o r e  t a k i n g  

a c t i o n ,  w e  w o u l d  l i k e  to o b t a i n  a n  o p i n i o n  of p r i v a t e  c o u n s e l  to a d v i s e



the C o m m i t t e e  as to w h e t h e r  the P o w e r  A u t h o r i t y  is c o r r e c t  in its 

i n t e r p r e t a t i o n  an d  to a d v i s e  the C o m m i t t e e  w h e t h e r  o r  n o t  a m e n d m e n t s  to 

th e  l a w  ar e r e q u i r e d .

W e  p l a n  to r e t a i n  the f i r m  of G r o s s  a n d  B u r k e  to g i v e  th e  C o m m i t t e e  an 

o p i n i o n  e a r l y  n e x t  w eek. W e  a r e  a d v i s e d  t h a t  the c o s t  w o u l d  be less 

t h a n  $2500, an d  w e  as k  y o u r  a u t h o r i z a t i o n  to e x p e n d  t h o s e  f u n d s  to gai n 

the l e g a l  a s s i s t a n c e  n e c e s s a r y .



Alaska State Legislature
Senate

Official Business Pouch V 
State Capitol 

Juneau, Alaska 99S11

M a r c h  28, 1983

T h e  H o n o r a b l e  J a l m a r  M. K e r t t u l a  
P r e s i d e n t
A l a s k a  S t a t e  S e n a t e  
J u n e a u ,  A l a s k a  9 9811

D e a r  S e n a t o r  K e r t t u l a :

T h e  S p e c i a l  C o m m i t t e e  o n  t h e  A n c h o r a g e - F a i r b a n k s  I n t e r t i e  
h a s  r e c e n t l y  r e v i e w e d  t h e  d e c i s i o n  o f  t h e  A P A  to a w a r d  t h e  b i d  
on t h e  A n c h o r a g e - F a i r b a n k s  I n t e r t i e  c o n t r a c t .  In m a k i n g  t h e  
a w a r d ,  t h e  A u t h o r i t y  g r a n t e d  an  A l a s k a  b i d d e r ' s  p r e f e r e n c e  to 
a j o i n t  v e n t u r e ,  o n e  o f  w h o s e  m e m b e r s  h a s  n o t  b e e n  d o i n g
b u s i n e s s  in the s t a t e  f o r  six m o n t h s .  A S  3 7 . 0 5 . 2 3 0 ( 5 ) ,
h o w e v e r ,  r e q u i r e s  t h a t  a b i d d e r  w h o  c l a i m s  t h e  f i v e  p e r c e n t  
p r e f e r e n c e  h a s  b e e n  in b u s i n e s s  in A l a s k a  for six m o n t h s  
p r e c e d i n g  t h e  d a t e  o f  the bid. It is t h e  t h e o r y  of t h e  P o w e r  
A u t h o r i t y  t h a t  a b i d d e r ' s  p r e f e r e n c e  m a y  b e  a w a r d e d  to a j o i n t  
v e n t u r e  e v e n  if o n e  i n d i v i d u a l  m e m b e r  o f  the v e n t u r e  w o u l d  not
q u a l i f y  f o r  t h e  p r e f e r e n c e  so l o n g  as a n o t h e r  m e m b e r  o f  t h e
j o i n t  v e n t u r e  is e n t i t l e d  to  r e c e i v e  t h e  p r e f e r e n c e .

It is o u r  b e l i e f  t h a t  t h i s  i n t e r p r e t a t i o n  is c o n t r a r y  to 
t h e  c l e a r l y  e x p r e s s e d  i n t e n t  of t h e  l e g i s l a t u r e  in AS 
3 7 . 0 5 . 2 3 0 ( 5 )  a n d  w o u l d  r e d u c e  the b i d d e r ' s  p r e f e r e n c e  to a 
m e a n i n g l e s s  b e n e f i t .  T h e  p u r p o s e  o f  o u r  h e a r i n g s  w a s  to 
d e t e r m i n e  w h e t h e r  it w a s  n e c e s s a r y  to i n t r o d u c e  a m e n d m e n t s  to 
t h e  l a w  t o  c l a r i f y  l e g i s l a t i v e  i n t e n t .  P r i o r  to d o i n g  so, w e  
r e t a i n e d  t h e  f i r m  of G r o s s  & B u r k e  t o  r e v i e w  the s t a t u s  o f  t h e  
c o n t r o v e r s y  a n d  to  a d v i s e  us w h e t h e r  t h e  i n t e r p r e t a t i o n  p l a c e d  
on t h e  lav; b y  t h e  P o w e r  A u t h o r i t y  w a s  c o r r e c t .  If the 
i n t e r p r e t a t i o n  o f  the A u t h o r i t y  w a s  v a l i d ,  w e  a s k e d  the f i r m  
t o  a s s i s t  us  in d r a f t i n g  l e g i s l a t i o n  to m a k e  it c r y s t a l  c l e a r  
t h a t  an  u n q u a l i f i e d  p a r t y  c o u l d  n o t  o b t a i n  an A l a s k a  b i d d e r ' s  
p r e f e r e n c e  s i m p l y  t h r o u g h  t h e  m e a n s  of l i n k i n g  i t s e l f  w i t h  a 
p a r t y  t h a t  w a s  q u a l i f i e d .

T h e  f i r m  h a s  f u r n i s h e d  u s  w i t h  t h e  a t t a c h e d  o p i n i o n .
T h e y  a r e  c o n v i n c e d ,  as is t h e  C o m m i t t e e ,  t h a t  the l a n g u a g e  a n d  
i n t e n t  o f  t h e  lav; is c l e a r  a n d  t h a t  it r e q u i r e s  no  a m e n d m e n t s  
at t h i s  time. W e  b e l i e v e  t h e  c o u r t  p r e s e n t l y  r e v i e w i n g  t h i s  
c a s e  w i l l  h o l d  t h a t  t h e  A P A  v i o l a t e d  the t e r m s  of AS
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3 8 . 0 5 . 2 3 0 ( 5 )  w h e n  it a w a r d e d  an A l a s k a  b i d d e r  p r e f e r e n c e  t o  a 
j o i n t  v e n t u r e ,  o n e  of w h o s e  m e m b e r s  w a s  c l e a r l y  u n q u a l i f i e d  to 
r e c e i v e  it.

If f o r  a n y  son t h e  c o u r t  c o n c l u d e s  t h a t  n o n q u a l i f i e d
b i d d e r s  c a n  a c h  a b i d d e r ' s  p r e f e r e n c e  s i m p l y  b y  f o r m i n g  a
j o i n t  v e n t u r e  w i t h  a q u a l i f i e d  A l a s k a  c o r p o r a t i o n ,  the 
C o m m i t t e e  w i l l  i m m e d i a t e l y  s u b m i t  a m e n d m e n t s  t o  t h e  l a w  to 
m a k e  it e v e n  c l e a r e r  t h a t  s u c h  a p r a c t i c e  is n o t  i n  a c c o r d  
w i t h  t h e  i n t e n t  of the L e g i s l a t u r e .  It a p p e a r s  at the p r e s e t  
t i m e ,  h o w e v e r ,  p e n d i n g  a c o u r t  d e c i s i o n ,  t h a t  n o  s u c h  
a m e n d m e n t s  a r e  n e c e s s a r y  a n d  t h a t  the s t a t u t e  s u f f i c i e n t l y  
e x p r e s s e s  l e g i s l a t i v e  i n t e n t .

V i c  F i n c h e r ,  C h a i r m a n
S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e

ic k  E l t a s o n ,  C h a i r m a n

■ A t t a c h m e n t
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One M a r c h  3, 1983, the A l a s k a  P o w e r  A u t h o r i t y  i s s u e d  a 

n o t i c e  o f  i n t e n t  to a w a r d  the b i d  on the A n c h o r a g e / F a i r b a n k s  

I n t e r t i e  to a j o i n t  v e n t u r e  c o m p o s e d  of Irby C o n s t r u c t i o n  

C o m p a n y  a n d  N o r t h f a c e  C o n s t r u c t i o n ,  Inc. One of the j oint 

v e n t u r e r s  (Northface) had m a i n t a i n e d  a p l a c e  of  b u s i n e s s  in 

the s t a t e  for m o r e  than six m o n t h s  p r i o r  to t h e  bid. Irby 

C o n s t r u c t i o n  C o m p a n y  h a d  n o t  m a i n t a i n e d  a p l a c e  of b u s i n e s s  

h e r e  for s i x  m o n t h s  p r i o r  to the bid. T h e  j o i n t  v e n t u r e  w a s  

a p p a r e n t l y  c r e a t e d  for the p u r p o s e  of  s u b m i t t i n g  the b i d  and 

as a j o i n t  v e n t u r e  it has n o t  d o n e  any p r i o r  b u s i n e s s  in 

A l a s k a .  A P A  a w a r d e d  the j o i n t  v e n t u r e  an A l a s k a  b i d  p r e f e r e n c e  

of five p e r c e n t  u n d e r  the t h e o r y  t h a t  s i n c e  o n e  of the j o i n t  

v e n t u r e r s  (Northface) q u a l i f i e d ,  the j o i n t  v e n t u r e  o f  w h i c h  

N o r t h f a c e  w a s  a m e m b e r  al s o  q u a l i f i e d .



T h e  S p e c i a l  C o m m i t t e e  has e x p r e s s e d  c o n c e r n  t h a t  t h r o u g h  

g r a n t i n g  a b i d d e r ' s  p r e f e r e n c e  to a j o i n t  v e n t u r e ,  one of 

w h o s e  m e m b e r s  is c l e a r l y  u n q u a l i f i e d  to r e c e i v e  the p r e f e r e n c e ,  

t h e  A P A  h a s  v i o l a t e d  the t e r m s  of A S  3 7 . 0 5 . 2 3 0 ( 5 ) .  Y o u  h a v e  

a s k e d  o u r  o p i n i o n  on the v a l i d i t y  o f  A P A ' s  g r a n t  of the 

b i d d e r ' s  p r e f e r e n c e  and o u r  a d v i c e  as to w h e t h e r  the b i d d e r ' s  

p r e f e r e n c e  s t a t u t e  r e q u i r e s  a m e n d m e n t  to i n s u r e  t h a t  o n l y  

q u a l i f i e d  A l a s k a n  com p a n i e s ,  in w h a t e v e r  l e g a l  f o r m  they  

c h o o s e  to bid, r e c e i v e  the p r e f e r e n c e .

It is o u r  o p i n i o n  th a t  the g r a n t  of an A l a s k a  b i d  p r e f­

e r e n c e  b y  the P o w e r  A u t h o r i t y  to I r b y - N o r t h f a c e  w a s  c o n t r a r y  

to the t e r m s  o f  the b i d d e r ' s  p r e f e r e n c e  s tatute; t h a t  o n l y  

q u a l i f i e d  A l a s k a n  b i d d e r s  are e n t i t l e d  to t h e  p r e f e r e n c e ;  

a n d  t h a t  if b i d d e r s  c h o o s e  to s u b m i t  a b i d  as a j o i n t  ven t u r e ,  

all m e m b e r s  of  the j o i n t  v e n t u r e  m u s t  q u a l i f y  for the p r e f e r e n c e  

in o r d e r  for the j o i n t  v e n t u r e  to r e c e i v e  the p r e f e r e n c e .

W e  b e l i e v e  the t e r m s  of the s t a t u t e  are clear, a n d  no a m e n d­

m e n t  of t h o s e  t e r m s  is p r e s e n t l y  r e q u i r e d .

In r e a c h i n g  this c o n c l u s i o n ,  w e  h a v e  r e v i e w e d  all of 

the b r i e f s  in the l i t i g a t i o n  p r e s e n t l y  p e n d i n g  b e f o r e  J u d g e  

J o h n s t o n e  in A n c h o r a g e  and h a v e  i n d e p e n d e n t l y  r e s e a r c h e d  the 

l e g i s l a t i v e  h i s t o r y  o f  r e l e v a n t  s t a t u t e s .  W e  w i l l  n o t  in 

t h i s  o p i n i o n ,  h o w e v e r ,  ci t e  e x t e n s i v e  l e g a l  a u t h o r i t y .  S u f­

fic e  it to say t h a t  w h a t  w e  say h e r e  h a s  b e e n  a d e q u a t e l y  r e­

s e a r c h e d  a n d  can be s u p p o r t e d  if n e c e s s a r y .



I. The W o r d i n g  of  A S  3 7 . 0 5 . 2 3 0 ( 5 )  - T h e  B i d d e r s  P r e f e r e n c e

S t a t u t e

A S  3 7 . 0 5 . 2 3 0 ( 5 )  d e f i n e s  an Zilaska b i d d e r  as

a p e r s o n  w h o

(A) h o l d s  a c u r r e n t  A l a s k a  b u s i n e s s  license,

(B) s u b m i t s  a b i d  for g o o d s  o r  s e r v i c e s  u n d e r  

the n a m e  as a p p e a r i n g  on  his c u r r e n t  A l a s k a  

b u s i n e s s  license,

(C) has m a i n t a i n e d  a p l a c e  of b u s i n e s s  w i t h i n

the s t a t e  for a p e r i o d  o f  s i x  m o n t h s  im

m e d i a t e l y  p r e c e d i n g  the d a t e  of his bid...

T h e  w o r d s  of the s t a t u t e  a r e  clear. T h e y  r e q u i r e  t h a t  

a b i d d e r  h o l d  an A l a s k a  b u s i n e s s  license, t h a t  the b i d  be 

s u b m i t t e d  i n  the n a m e  on  that li c e n s e ,  a n d  f i nally, th a t  the 

b i d d e r  h a v e  m a i n t a i n e d  a p l a c e  of  b u s i n e s s  w i t h i n  the s t ate  

for a p e r i o d  o f  six m o n t h s .  In the c a s e  o f  an i n d i v i d u a l  

b i d der, t h e r e  is n o  p r o b l e m  w h a t s o e v e r  in d e t e r m i n i n g  w h e t h e r  

the r e q u i r e m e n t s  h a v e  b e e n  met. In the c a s e  o f  a j o i n t  

v e n t u r e ,  the s i t u a t i o n  is s l i g h t l y  m o r e  c o m p l e x  but still, 

w e  b e l i e v e ,  o b v i o u s .  T h e r e  can be t h r e e  p o s s i b l e  a l t e r n a t i v e s .

The f i r s t  is t h a t  a j o i n t  v e n t u r e  i t s e l f  has b e e n  in b u s i n e s s

for s i x  m o n t h s  p r i o r  to the s u b m i s s i o n  of a bid. S u c h  a 

j o i n t  v e n t u r e  w o u l d  c l e a r l y  q u a l i f y  as w o u l d  a l l  of  its 

c o m p o n e n t  p a r t s  s i n c e  t h r o u g h  the m e c h a n i s m  of the j o i n t  

v e n t u r e ,  all p a r t i e s  to it w o u l d  h a v e  b e e n  d o i n g  b u s i n e s s  in 

the s t a t e  for m o r e  th a n  s i x  m o n t h s .  T h e  s e c o n d  a l t e r n a t i v e  is a
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j o i n t  v e n t u r e  f o r m e d  l e s s  t h a n  six m o n t h s  b e f o r e  a bid b u t  

m a d e  up o f  p a r t i e s  w h o  w e r e  all d o i n g  b u s i n e s s  in the s t a t e  

for m o r e  t h a n  s i x  m o n t h s  p r i o r  to the bid. As the A P A  

m e n t i o n s  in its b r i e f  to the court, m a n y  j o i n t  v e n t u r e s  are 

f o r m e d  s o l e l y  for the p u r p o s e  o f  b i d d i n g  on s p e c i f i c  jobs, 

so the s i t u a t i o n  p r e s e n t e d  in th i s  s e c o n d  a l t e r n a t i v e  is n o t  

u n u s u a l .  W e  b e l i e v e  t h i s  t y p e  o f  j o i n t  v e n t u r e  w o u l d  al s o  

q u a l i f y  f o r  the p r e f e r e n c e .  If b o t h  f i r m s  to a j o i n t  v e n t u r e  

m e e t  all the r e q u i r e m e n t s  of  the s t a t u t e ,  t h e  fact t h a t  t h e y  

c o m b i n e  i n t o  a p a r t i c u l a r  l e g a l  o r g a n i z a t i o n  for the p u r p o s e  

of o n e  job s h o u l d  n o t  in any w a y  a f f e c t  t h e i r  status. T h e  

w h o l e ,  i n  short, is the s u m  of its parts; a n d  if two firms 

w h i c h  w o u l d  q u a l i f y  f o r  a b i d d e r ' s  p r e f e r e n c e  set u p  a l e g a l 

e n t i t y  in w h i c h  t h e y  a r e  the o n l y  m e m b e r s ,  t h a t  e n t i t y  

s h o u l d  a l s o  r e c e i v e  the p r e f e r e n c e .

T h e  t h i r d  s i t u a t i o n  is t h a t  f o u n d  in the A n c h o r a g e -  

F a i r b a n k s  I n t e r t i e  case. T h e  j o i n t  v e n t u r e  t h a t  w a s  a w a r d e d  

the b i d  h a s  b e e n  in  e x i s t e n c e  for l e s s  t h a n  s i x  m o n t h s .  One 

p a r t y  to t h e  j o i n t  v e n t u r e  q u a l i f i e s  f o r  the p r e f e r e n c e  —  

the o t h e r  p a r t y  d o e s  not. In e s s e n c e ,  w e  h a v e  a s i t u a t i o n  

w h e r e  one p a r t y  s e e k s  to o b t a i n  a b i d d e r  p r e f e r e n c e  to w h i c h  

i t  w o u l d  o t h e r w i s e  n o t  b e  e n t i t l e d  s o l e l y  b y  s e l e c t i n g  a 

p a r t i c u l a r  f o r m  of b u s i n e s s  o r g a n i z a t i o n  w i t h  w h i c h  to s u b­

m i t  i t s  bid.
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If the p u r p o s e  o f  the b i d d e r s  p r e f e r e n c e  s t a t u t e  w a s  to 

e n c o u r a g e  the c r e a t i o n  o f  j o i n t  v e n t u r e s ,  the a c t i o n  of A P A  

in g r a n t i n g  a b i d d e r ' s  p r e f e r e n c e  to this p a r t i c u l a r  j o i n t  

v e n t u r e  m i g h t  m a k e  some sense. But t h e  i n t e n t  b e h i n d  the 

s t a t u t e  h a s  n o t h i n g  to d o  w i t h  e n c o u r a g i n g  o n e  p a r t i c u l a r  

l e g a l  s t r u c t u r e  as o p p o s e d  to an o t h e r .  The o b v i o u s  i n t e n t  

u n d e r l y i n g  the s t a t u t e  is to i n s u r e  t h a t  A l a s k a  b u s i n e s s e s ,  

w h i c h  h a v e  f u r n i s h e d  e m p l o y m e n t  to A l a s k a n s  b u t  w h o s e  c o s t s  

o f  d o i n g  b u s i n e s s  h e r e  a r e  m u c h  h i g h e r  t h a n  e l s e w h e r e  in t h e  

n a t i o n ,  w i l l  be a b l e  to c o m p e t e  f a i r l y  w i t h  o u t s i d e  f i rms 

w h o  c a n  f r e q u e n t l y  o f f e r  l o w e r  b i d s  t h a n  A l a s k a  firms. T h a t  

p u r p o s e  is o n l y  s e r v e d  b y  g r a n t i n g  the p r e f e r e n c e  to A l a s k a  

b u s i n e s s e s  w h i c h  h a v e  b e e n  in p a s o  o p e r a t i o n .  As p r e v i o u s l y  

n o t e d ,  t h e  w h o l e  is c o m p r i s e d  o f  its pa r t s ,  a n d  s i n c e  a p a r t  

o f  t h e  j o i n t  v e n t u r e  a t  i s s u e  h e r e  c a n n o t  q u a l i f y  for the 

p r e f e r e n c e ,  the j o i n t  v e n t u r e  i t s e l f  c a n n o t  q ualify.

T h e  o n l y  c o n c e i v a b l e  a m b i g u i t y  in A S  37. 0 5 - 2 3 0 ( 5 )  is 

o v e r  t h e  q u e s t i o n  o f  w h e t h e r  j o i n t  v e n t u r e s ,  w h i c h  t h e m s e l v e s  

h a v e  n o t  b e e n  in e x i s t e n c e  for six m o n t h s  b u t  b o t h  of w h o s e  

m e m b e r s  h a v e  b e e n  d o i n g  b u s i n e s s  in A l a s k a  for at l e a s t  six 

m o n t h s ,  q u a l i f y  for a b i d d e r  p r e f e r e n c e .  T h e  a m b i g u i t y  

s t e m s  f r o m  t h e  f a c t  t h a t  a l i t e r a l  r e a d i n g  o f  AS 3 7 . 0 5 . 2 3 0 ( 5 )  

s u g g e s t s  t h a t  i* a j o i n t  v e n t u r e  has n o t  b e e n  in o p e r a t i o n  

for s i x  m o n t h s ,  it  c o u l d  n o t  r e c e i v e  a p r e f e r e n c e  n o  m a t t e r  

h o w  l o n g  the m e m b e r s  of the v e n t u r e  h a d  d o n e  b u s i n e s s  in the 

state. As p r e v i o u s l y  noted, we b e l i e v e  t h a t  su c h  a l i t e r a l  

r e a d i n g  w o u l d  be c o n t r a r y  to the p u r p o s e  of the act a n d  th a t
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a j o i n t  v e n t u r e  w h o s e  i n d i v i d u a l  m e m b e r s  w o u l d  q u a l i f y  w o u l d  

i t s e l f  q u a l i f y  for the p r e f e r e e n c e .  B u t  no m a t t e r  h o w  t h a t  

q u e s t i o n  is r e s o l v e d ,  we b e l i e v e  t h ere is no a m b i g u i t y  as to 

the q u e s t i o n  o f  w h e t h e r  n o n q u a l i f i e d  b i d d e r s  car. g a i n  the 

b e n e f i t s  of the s t a t u t e  s i m p l y  by l i n k i n g  t h e m s e l v e s  in 

l e g a l  o r g a n i z a t i o n  w i t h  a b i d d e r  w h o  c o u l d  so q u a l i f y .  A  

c o n t r a r y  i n t e r p r e t a t i o n  w o u l d  r e n d e r  the b i d d e r ' s  p r e f e r e n c e  

a sham. L a r g e  o u t s i d e  c o r p o r a t i o n s  c o u l d  l i n k  up w i t h  t i n y  

A l a s k a n  f i r m s  w h o  by  t h e m s e l v e s  c o u l d  n o t  e v e n  c o n s i d e r  

b i d d i n g  o n  s u c h  jobs as the I n t e r t i e  s o l e l y  for the p u r p o s e  

o f  g a i n i n g  a b i d d e r ' s  p r e f e r e n c e .  The r e s u l t  w o u l d  be  t h a t  

q u a l i f i e d  A l a s k a n  f i rms w h i c h  h a d  p r e v i o u s l y  r e n d e r e d  

e m p l o y m e n t  o p p o r t u n i t i e s  to A l a s k a n s  a n d  b e e n  s u b j e c t  to the 

h i g h e r  c o s t s  o f  d o i n g  b u s i n e s s  in A l a s k a  w o u l d  n o t  r e c e i v e  

the b e n e f i t s  of a s t a t u t e  s p e c i f i c a l l y  a i m e d  at a f f o r d i n g  

t h e m  t h o s e  b e n e f i t s .  T h a t  w a s  c l e a r l y  n o t  the l e g i s l a t u r e ' s  

i n t e n t  w h e n  t h e y  p a s s e d  the act, a n d  we  are su r e  it is n o t  

the i n t e n t  today.

I I . T h e  I n t e r p r e t a t i o n  o f  the A P A

T h e  P o w e r  A u t h o r i t y  has a t r e m p t e d  to j u s t i f y  its i n t e r­

p r e t a t i o n  of the a c t  o n  two p r i m a r y  g r o u n d s .  First, A P A  

a r g u e s  t h a t  s i n c e  u n d e r  AS 0 8 . 1 8 . 0 1 1  ( r e g i s t r a t i o n  of c o n­

tract o r s )  a j o i n t  v e n t u r e  is c o n s i d e r e d  to be  r e g i s t e r e d  if 

o n l y  o n e  p a r t y  to the j o i n t  v e n t u r e  is r e g i s t e r e d ,  the sa m e  

t h e o r y  w o u l d  a l l o w  A P A  to e x t e n d  a b i d d e r s  p r e f e r e n c e  to a

j o i n t  v e n t u r e  in w h i c h  o n l y  o n e  p a r t y  is e n t i t l e d  to the 

p r e f e r e n c e .  Second, A P A  a r g u e s  th a t  w h a t e v e r  the s t a t u t e s  

m a y  a p p e a r  to mean, a n  a d m i n i s t r a t i v e  a g e n c y  is
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p e r m i t t e d  to m a k e  r e a s o n a b l e  i n t e r p r e t a t i o n s  of the law, 

a n d  its p a s t  i n t e r p r e t a t i o n s  ha v e  e x t e n d e d  the b i d d e r s  

p r e f e r e n c e  to j o i n t  v e n t u r e s  w h i c h  i n c l u d e d o n l y  one p a r t y  

w h i c h  by i t s e l f  w o u l d  q u a l i f y .  A P A  t h e n  a r g u e s  t h a t  the 

p a s t  p r a c t i c e  o f  a d m i n i s t r a t i v e  a g e n c i e s  are g i v e n  g r e a t  

w e i g h t  by  the c o u r t s  i n  i n t e r p r e t i n g  t h e  t e rms of a s t a t u t e  

an d  s h o u l d  be g i v e n  s i m i l a r  w e i g h t  here.

N e i t h e r  of t h e s e  a r g u m e n t s  has any r e a l  me r i t .  The  

c o n t r a c t o r s  r e g i s t r a t i o n  statute, for i n s t a n c e ,  h a s  no 

l o g i c a l  o r  l e g a l  r e l a t i o n  to the b i d d e r s  p r e f e r e n c e  s t a t u t e  —  

t h e y  are e n t i r e l y  d i f f e r e n t  s t a t u t o r y  p r o v i s i o n s  w i t h  e n t i r e l y  

d i f f e r e n t  p u r p o s e s ,  a n d  the i n t e r p r e t a t i o n  of o n e  has no 

b e a r i n g  o n  the i n t e r p r e t a t i o n  of the other. AS  0 8 . 1 8 . 0 1 1  

r e q u i r e s  t h e  r e g i s t r a t i o n  of c o n t r a c t o r s  for the p u r p o s e  of 

i n s u r i n g  f i s c a l  r e s p o n s i b i l i t y .  It is no s u r p r i s e ,  t h e r e f o r e ,  

t h a t  o n l y  o n e  m e m b e r  of a j o i n t  v e n t u r e  n e e d  be r e g i s t e r e d  

for the j o i n t  v e n t u r e  i t s e l f  to be r e g i s t e r e d .  A l l  m e m b e r s  

o f  a j o i n t  v e n t u r e  b e a r  r e s p o n s i b i l i t y  for the d e b t s  of the 

v e n t u r e ,  a n d  if o n e  r e g i s t e r e d  p a r t y  c a n  i n s u r e  the f i n a n c i a l  

s e c u r i t y  of  t h o s e  w i t h  w h o m  the v e n t u r e  deals, it is n o t  

i m p o r t a n t  w h e t h e r  o t h e r  m e m b e r s  of the v e n t u r e  w o u l d  al s o  be 

a b l e  to p o s t  the n e c e s s a r y  p r o o f  o f  f i n a n c i a l  abi l i t y .  T h e  

b i d d e r s  p r e f e r e n c e  s t atute, h o w e v e r ,  is a s p e c i a l  b e n e f i t  

a w a r d e d  b e c a u s e  of p a s t  a c t i v i t i e s  w i t h i n  the state, and i t  

m a k e s  a g r e a t  d e a l  of d i f f e r e n c e  w h e t h e r  all p a r t i e s  in the 

v e n t u r e  are e n t i t l e d  to th a t  b e n e f i t .  If o n e  p a r t y  c o u l d
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s i m p l y  q u a l i f y  by j o i n t  v e n t u r i n g  w i t h  a q u a l i f i e d  bidder, 

the o t h e r w i s e  u n q u a l i f i e d  p a r t y  w o u l d  r e c e i v e  a l e g i s l a­

tiv e l y  c o n f e r r e d  b e n e f i t  t h a t  t h e y  h a v e  n o t  e a r n e d  a n d  to 

w h i c h  t h e y  a r e  n o t  e n t i t l e d .

T h e r e  is a n o t h e r  b a s i c  fl a w  in A P A ' s  a t t e m p t i n g  to li n k  

the c o n t r a c t o r s '  r e g i s t r a t i o n  s t a t u t e  w i t h  the b i d d e r s  

p r e f e r e n c e  s tatute. T h e  A l a s k a  b i d d e r s  p r e f e r e n c e  law 

c o v e r s  a l l  b i d d e r s  for s t a t e  c o n t r a c t o r  p u r c h a s e s .  If the 

A u t h o r i t y  is c o r r e c t  in a p p l y i n g  the i n t e r p r e t a t i o n  of 

A S  0 8 . 1 8 . 0 1 1  to the b i d  p r e f e r e n c e  statute, t h e n  an o u t  of 

s t a t e  c o n t r a c t o r  w h o  has n e v e r  d o n e  b u s i n e s s  i n  A l a s k a  c a n  

o b t a i n  the p r e f e r e n c e  s i m p l y  t h r o u g h  l i n k i n g  i t s e l f  w i t h  a 

q u a l i f i e d  A l a s k a  b i d d e r .  B u t  w h a t  of b i d d e r s  w h o  are not 

c o n t r a c t o r s  a n d  are n o t  r e q u i r e d  to r e g i s t e r  u n d e r  AS  0 8 . 1 8 . 0 1 1 ?  

S u p p o s e  for i n s t a n c e  t h e  s t a t e  s e e k s  a b i d  for p r o v i d i n g  

o f f i c e  e q u i p m e n t  f o r  all s t a t e  b u i l d i n g s ,  and an  o u t s i d e  

o f f i c e  s u p p l y  fi r m  s e e k s  to f o r m  a j o i n t  v e n t u r e  w i t h  an 

A l a s k a n  o f f i c e  s u p p l y  f i r m  w h i c h  by i t s e l f  w o u l d  q u a l i f y  for 

a b i d d e r ' s  p r e f e r e n c e .  S i n c e  o f f i c e  s u p p l y  f i rms a r e  n o t  

r e q u i r e d  to p o s t  f i n a n c i a l  s e c u r i t y ,  t h e r e  is n o  c o m p a r a b l e  

p r o v i s i o n  to A S  0 8 . 1 8 . 0 1 1  for o f f i c e  s u p p l y  firms, and, 

t h e r e f o r e ,  no j u s t i f i c a t i o n  for a r g u i n g  b y  a n a l o g y  t h a t  a 

j o int v e n t u r e  m a d e  u p  o f  q u a l i f y i n g  and n o n q u a l i f y i n g  firms 

q u a l i f i e s  for a p r e f e r e n c e .  T h i s  w o u l d  m e a n  (at l e a s t  a c­

co r d i n g  to the P o w e r  A u t h o r i t y ' s  theory) t h a t  o u t s i d e  

c o n t r a c t o r s  c a n  a c h i e v e  an A l a s k a  b i d d e r s  p r e f e r e n c e  t h r o u g h
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m e a n s  d e n i e d  to e v e r y  o t h e r  o u t s i d e  f i r m  t h a t  seeks to b i d  

on s t a t e  c o n t r a c t s .  T h a t  m a k e s  no s e n s e  and it m a k e s  no 

s e n s e  b e c a u s e  the c o n t r a c t o r s  r e g i s t r a t i o n  s t a t u t e  has 

n o t h i n g  to do  w i t h  the A l a s k a  b i d d e r s  p r e f e r e n c e  act. T h e  

p u r p o s e s  of the two acts a r e  d i f f e r e n t ,  and a r g u m e n t s  m a d e  

by  a n a l o g y  f r o m  o n e  to the o t h e r  i n e v i t a b l y  l e a d  to i l l o g i c a l  

c o n c l u s i o n s .

T h e  s e c o n d  a r g u m e n t  o f  A P A  b a s e d  o n  its p a s t  i n t e r p r e­

tat i o n s  of t h e  b i d d e r ' s  p r e f e r e n c e  s t a t u t e  is a l s o  w i t h o u t  

me r i t .  It is true t h a t  a s e t t l e d  a d m i n i s t r a t i v e  i n t e r p r e t a t i o n  

of  the t erms of an a c t  m a d e  by an a g e n c y  p a r t i c u l a r l y  e n t r u s t e d  

w i t h  its e n f o r c e m e n t  is g i v e n  w e i g h t  by the c o u r t s  in i n t e r p r e t i n g  

the act. T h a t  r u l e  h a s  no  a p p l i c a t i o n  if the s t a t u t e  is 

c l e a r  o n  its face a n d  the a g e n c y ' s  i n t e r p r e t a t i o n  is c l e a r l y  

e r r o n e o u s  as it is in this case. B u t  e v e n  if the s t a t u t e  

w e r e  a m b i g u o u s ,  th i s  is n o t  a s i t u a t i o n  w h e r e  a g e n c y  i n t e r p r e t a t i o n  

w o u l d  be g i v e n  a n y  w e i g h t  a t  all. T h e  " s e t t l e d  i n t e r p r e­

tation", of the a g e n c y  a p p e a r s  to c o n s i s t  of two d e c i s i o n s  

m a d e  r o u g h l y  six y e a r s  ago u n d e r  u n k n o w n  c i r c u m s t a n c e s  by 

one o f f i c i a l  in the D e p a r t m e n t  of A d m i n i s t r a t i o n .  T h e r e  has 

b e e n  no a t t e m p t  to e s t a b l i s h  t h a t  i n t e r p r e t a t i o n  as a s e t t l e d  

a g e n c y  i n t e r p r e t a t i o n  by r e d u c i n g  i u  to w r i t t e n  f o r m  or 

a d o p t i n g  it as a r e g u l a t i o n .  W h a t  w e  h a v e  h e r e  is o n e  s t a t e  

e m p l o y e e  s t a t i n g  t h a t  he i n t e r p r e t e d  the a c t  this w a y  six 

y e a r s  a g o  as j u s t i f i c a t i o n  for a p r e s e n t  j u d i c i a l  i n t e r p r e­

ta t i o n  o f  the act. W h e n  o n e  r e v i e w s  the c a s e s  in w h i c h
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a g e n c y  i n t e r p r e t a t i o n s  h a v e  b e e n  g i v e n  some w e i g h t  by the 

court, i t  b e c o m e s  c l e a r  t h a t  th i s  is n o t  r e m o t e l y  like the 

s i t u a t i o n  e n v i s i o n e d  by t h o s e  cases.

O n e  f u r t h e r  p o i n t  b e a r s  so m e  m e n t i o n  in this a n a l y s i s  

b e c a u s e  it is r a i s e d  in the a r g u m e n t s  of all the p a r t i e s  to 

t h e  I n t e r t i e  l i t i g a t i o n .  On  S e p t e m b e r  25, 1 9 8 1  the S u p e r i o r  

C o u r t  i n  A n c h o r a g e  i n  an u n r e l a t e d  case, c o n c l u d e d  t h a t  the 

P o w e r  A u t h o r i t y  did n o t  v i o l a t e  the law w h e n  it a w a r d e d  a 

c o n t r a c t  to a j o i n t  v e n t u r e ,  one of w h o s e  m e m b e r s  a p p a r e n t l y  

d i d  n o t  q u a l i f y  for the p r e f e r e n c e  at t h e  ti m e  the b i d  was 

s u b m i t t e d  (P a c i f i c  V e n t u r e s  a n d  D i l l i n g h a m  C o r p o r a t i o n  v.

A P A  e t  al. a n d  S o u t h e a s t - H a r r i s o n  W e s t e r n , c a s e  # 3 A M - 8 1 -  

629 1 ) .  T h e  case, h o w e v e r ,  is e n t i t l e d  to v e r y  l i t t l e  w e i g h t  

for t w o  r e a s o n s .  First, no real a n a l y s i s  of the i s sue  

i n v o l v e d  h e r e  w a s  m a d e  b y  the court. Second, the ca s e  is 

c o m p l e t e l y  c o n f u s i n g  on j u s t  w h y  the c o u r t  r e a c h e d  its 

c o n c l u s i o n .  T h e  c o u r t  h e l d  t h a t  one o f  the p a r t i e s  q u a l i f i e d  

f o r  t h e  p r e f e r e n c e  p r i o r  to the s u b m i s s i o n  of the b i d  and 

t h a t  a t  the ti m e  of the a c t u a l  a w a r d  o f  the c o n t r a c t , the 

j o i n t  v e n t u r e  q u a l i f i e d  t h r o u g h  h a v i n g  b e e n  in e x i s t e n c e  for 

m o r e  than six m o n t h s .  It is n o t  c l e a r  w h a t  the c o u r t  w o u l d  

h a v e  d o n e  if the j o i n t  v e n t u r e  h a d  b e e n  in e x i s t e n c e  for 

less than s i x  m o n t h s  at  the time of t h e  award, nor is it 

c l e a r  w h y  th i s  p o i n t  w a s  g i v e n  any s i g n i f i c a n c e  w h a t s o e v e r ,

1 0



s i n c e  A S  3 7 . 0 5 . 2 3 0 ( 5 )  r e q u i r e s  t h a t  a p a r t y  s e e k i n g  a p r e f e r e n c e  

h a v e  b e e n  d o i n g  b u s i n e s s  for six m o n t h s  p r i o r  to the da t e  of 

the b i d . W e  do n o t  b e l i e v e  u n d e r  t h e s e  c i r c u m s t a n c e s  th a t 

the d e c i s i o n  w i l l  be  g i v e n  a n y  real w e i g h t  b y  a c o u r t  r e s o l v i n g  

th e  p r e s e n t  c o n t r o v e r s y .

It  is, t h e r e f o r e ,  o u r  v i e w  t h a t  che s t a t u t e  is c l e a r  on 

i ts f a c e  a n d  t h a t  no l e g i s l a t i v e  a c t i o n  at this ti m e  is 

r e q u i r e d  to c l a r i f y  i t s  m e a n i n g .  We a r e  c o n f i d e n t  t h a t  the 

c o u r t s  w i l l  h o l d  t h a t  a j o i n t  v e n t u r e ,  o n e  o f  w h o s e  m e m b e r s  

d o  n o t  q u a l i f y  for t h e  p r e f e r e n c e ,  is n o t  in i t s e l f  a b i d d e r  

e n t i t l e d  to the p r e f e r e n c e .
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