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SENATE AMENDMENT

BY: P. Fischer

To: AMEND SENATE FIN. CS FOR CS FOR HOUSE BILL NO. 470
Version A

On pg. 5, line 6
DELETE:

Sec. 46.08.080 REGULATIONS. [The commissioner shall
adopt regulations establishing minimum quantities of
substances to which this chapter applies.]

And insert:

The commissioner shall periodically review the minimum
quantities of hazardous substances established under federal
law and in his discretion adopt regulations establishing
minimum quantities of substances for all or any portion of the
substances to which this chapter otherwise applies.

On pg. 9, line 25
DELETE:

Sec. 46.09.070 REGULATIONS. [The commissioner shall
adopt regulations establishing minimum quantities of
substances to which this chapter applies.]

And insert:
IT.”

The commissioner shall periodically review the minimum
quantities of hazardous substances established under federal
law and in his discretion adopt regulations establishing
minimum quantities of substances for all or any portion of the
substances to which this chapter otherwise applies.



S E.NATE AMENDMENT

To: AMEND SENATE FIN. CS FOR CS FOR HOUSE BILL NO. 470
Version A

On page 6, line 4

Delete the remainder of paragraph (6) beginning with "but"
and add a new subsection (C) to read:

(C) "hazardous substance™ does not mean uncontaminated

crude oil or uncontaminated refined oil in an amount up to
and including 10 gallons;

On page 7, line 23
Delete "The commissioner shall apply and enforce the

national contingency plan until the commissioner develops
guidelines under this subsection."

On page 10, line 17

Delete the remainder of paragraph (4) beginning with "but”
and a,d a new subsection (C) to read:

(©) ~"hazardous substance™ does not mean uncontaminated
crude oil or uncontaminated refined oil.
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* cutjiiilL tytfo
Version A
Hein
5/8/86
Original sponsors: Davis, Koponen,
Hurley, et al
IN THE HOUSE BY THE FINANCE COMMITTEE
SENATE CS FOR CS FOR HOUSE BILL NO. 470 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the release of oil and hazardous

substances; repealing the oil spill nmitigation ac-—
count; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46 is amended by adding a new chapter to read:
CHAPTER 08. OIL AND HAZARDOUS SUBSTANCE RELEASES.

Sec. 46.08.005. PURPOSE. The legislature finds and declares
that the release of oil or hazardous substances 1into the environment
presents a real and substantial threat to the public health and wel —
fare, to the environment, and to the economy of the state. The legis—
lature therefore concludes that itis in the best interest of the
state and 1its citizens to provide a readily available fund for the
payment of the expenses incurred by the Department of Environmental
Conservation in the protection of the environment of the state from
the release of oil or hazardous substances.

Sec. 46.08.010. FUND ESTABLISHED. (@) There is established 1in
the state general fund the oil c¢.nd hazardous substance release re—
sponse fund. The fund shall be administered by the commissioner of
environmental conservation.

(b) Money from an appropriation made to the fund remaining in
the fund at the end of a fiscal year remains available for expenditure
in successive fiscal years.

(©) Tht fund shall be used for actual expenses 1incurred under
AS 46.08.040. The fund may not be used for capital improvements.

-1- SCS CSHB 470(Fin)
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Sec. 46.08.020. FINANCING OF THE FUND, (a) The legislature may
appropriate from the following sources to the fund:

(1) money received from federal, state, or other sources or
from a private donor;

(2) money recovered or otherwise received Tfrom parties
responsible for the containment and cleanup of oil or a hazardous
substance at a specific site, but excluding funds from performance
bonds and other forms of financial vresponsibility held 1in escrow
pending satisfactory performance of a privately financed response
action;

3) fines, penalties, or damages recovered unt.er this
chapter or other law for costs incurred by the state as a result of
the release or threatened release of oil or a hazardous substance.

(b) Money received by the state under (a)(2) and (a)(3) of this
section shall be deposited 1in the general fund and credited to a
special account called the "oil and hazardous substance release miti—
gation account.”™ The legislature may annually appropriate to the fund
from this account t sum equal to the amount received under (a)(2) and
(a) (@) of this section during the calendar year preceding the legisla—
tive session in which the appropriations are to be made.

Sec. 46.08.030. FINANCING THE ABATEMENT OF OIL OR HAZARDOUS
SUBSTANCE RELEASES. It is the intent of the legislature and declared
to be the public policy of the state that funds for the abatement of a
release of oil or a hazardous substance will always be available.

Sec. 46.08.040. PURPOSES OF THE FUND. The commissioner may use

money from the fund to

(€H) contain, <clean up, and take other necess

such as monitoring, assessing, investigating, and evaluating the

release or threatened release of oil or a hazardous substance that

SCS CSHB 470(Fin) - -2-
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poses an imminent and substantial threat to the public health or
welfare, or to the environment;

(2) provide matching funds for participation in federal oil
discharge cleanup activities and under 42 U.S.C. 9601 - 9657 (Compre—
hensive Environmental Response, Compensation, and Liability Act of
1980); and

(3) recover the cost to the state or to a municipality of a
containment and cleanup resulting from the release or the threatened
release of oil or a hazardous substance.

Sec. 46.08.050. RECORDS OF THE FUND. (a) The department shall
maintain accounting records showing the 1income and expenses of the

fund.

((0))] The department shall develop procedures governing the expe

diture of, and accounting for, money expended from the fund, and may
not delay implementation of this chapter pending the effective date of
the procedures.

Sec. 46.08.060. REPORT TO THE LEGISLATURE. (@) The commis—
sioner shall submit a report to the legislature not Ilater than the
10th day following the convening of each regular session of the legis—
lature. The report may include information considered significant by
the commissioner but must include:

(1) the amount of money expended under AS 46.08.040 during
the preceding fiscal year;

(2 the amount and source of money received and money
recovered during the preceding fiscal year as specified in AS 46.08.-
020;

3) a summary of municipal participation 1in responses
funded by the fund;

4 a detailed summary of department activities in

-3- SCS CSHB 470(Fin)
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responses funded by the fund during the preceding fiscal year, includ—
ing response descriptions and statements outlining the nature of the

threat; and

(5) the projected cost for the next fiscal year of 1

ing, operating, and maintaining sites where response has been com—
pleted or is expected to be continued during the fiscal year.

(b) As part of the department®s on-going identification efforts
associated with oil spill or hazardous waste sites, the commissioner
shall include in the reportunder this section

(1) a summary ofthe sites identified by the department;

() the 1immediate and long-term threats to the public
health or welfare or to the environment posed by these sites; and

(3) the appropriate actions needed to abate these threats,
and their estimated cost.

Sec. 46.08.070. REIMBURSEMENT FOR CONTAINMENT AND CLEANUP. (@)
The commissioner shall seek reimbursement promptly under this section,
AS 46.03.760(e), or federal law for the cost incurred in the cleanup
or containment of oil or a hazardous substance that has been released.

(b) The attorney general, at the request of the commissioner,
may seek to recover money expended by the department under this chap—
ter or other law to contain and clean up oil or a hazardous substance
that has been released or to control the threatened release of oil or
a hazardous substance.

(©) The department may reimburse a municipality for actual
expenses, other, than normal operating expenses, incurred in the abate—
ment of a release or threatened release of oil or a hazardous sub-—

stance if

¢)) the municipality has entered into an agreen

commissioner under AS 46.09.020(e) before 1incuiring the expenses for

SCS CSHB 470(Fin) -4-
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which reimbursement is sought; and

(2) the commissioner determines that the expenses
a necessary emergency first response to a release or threatened re—
lease that posed an imminent and substantial threat to the public
health or welfare, or to the environment.

Sec. 46.08.080. REGULATIONS. The commissioner shall adopt
regulations establishing minimum quantities of substances to which
this chapter applies. The commissioner may otherwise adopt only those
regulations that are expressly required to implement the specific
purposes of this chapter.

Sec. 46.08.900. DEFINITIONS. In this chapter

(1) “capital 1improvement™ includes construction, renova—
tion, repair of, and improvement to, a building, but does not include
other improvements to real property, such as construction of a dike or
retaining wall;

(2) "commissioner™ means the commissioner of environmental
conservation;

(3) "containment and <cleanup” includes the direct and
indirect efforts associated with the prevention, abatement, contain—
ment, or removal of oil or a hazardous substance, the restoration of
the environment, and incidental administrative costs;

(4) "department” means the Department of Environmental
Conservation;

(5) "fund" means the oil and hazardous substance release
response fund;

(6) "hazardous substance™ means (A) an element or compound
that, when it enters 1into or on the surface or subsurface land or
water of the state, presents an imminent and substantial danger to the
public health or welfare, or to fish, animals, vegetation, or any part

-5- SCS CSHB 470(Fin)
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of the natural habitat 1in which fish, animals, or wildlife may be
found; or (B) a substance defined as a hazardous substance under 42
U.s.C. 9601 - 9657 (Comprehensive Environmental Response, Compen—
sation, and Liability Act of 1980); but "hazardous substance" does not
include oil in an amount less than 55 gallons, or another substance in
an amount less than the minimum quantity established by the commis—
sioner under AS 46.08.080, even if the substance 1is described in (A
or (B) of this paragraph;

) "oil" means petroleum products of any kind and in any
form, whether crude, refined, or a petroleumby-product, including
petroleum, fuel oil, gasoline, Jlubricating oils, oily sludge, oily
refuse, oil mixed with other wastes, liquified natural gas, propane,
butane, and other liquid hydrocarbons regardless of specificgravity;

(8) "permitted release™ means a release occurring under the
authority of a valid permit 1issued by the department or by the En—
vironmental Protection Agency;

(©))] "release”™ means any spilling, leaking,pumping, pour—
ing, emitting, emptying, discharging, 1injecting, escaping, leaching,
dumping, or disposing into the environment, except that "release™ does
not include a permitted release or an act of nature;

(10) "threatened release™ means an imminent danger that a
release will occur.
Sec. 2. AS 46 1is amended by adding a new chapter to read:
CHAPTER 09. HAZARDOUS SUBSTANCE RELEASE CONTROL.

Sec. 46.09.010. REPORT OF HAZARDOUS SUBSTANCE RELEASES. (@)
Except as provided in (b) of this section, a person in charge of a
vehicle, vessel or container from which, or a place at which, a haz-—
ardoussubstance 1is released shall report the release to the depart—

ment and appropriate public safety agencies promptly after learning of

SCS CSHB 470(Fin) -6-
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the release.

(b) The commissioner may enter into an agreement with a person
for the periodic reporting of a controlled release of a hazardous
substance if the release is not into water.

Sec. 46.09.020. CONTAINMENT AND CLEANUP OF A RELEASED HAZARDOUS
SUBSTANCE. (@) A person who causes a release of a hazardous sub-—
stance shall make reasonable efforts to contain and clean up the
hazardous substance promptly after learning of the release, unless the
commissioner determines

(1) after consulting the Environmental Protection Agency or
appropriate public safety agencies, that containment or cleanup Iis
technically infeasible;

) that containment or cleanup would cause greater en-—
vironmental damage than if the release were not contained or cleaned
up; or

(3) that containment or cleanup would pose a greater threat
to human Ilife or health than if the release were not contained or
cleaned up.

(b) The commissioner shall develop guidelines prescribing gen—
eral procedures and methods to be used in the containment and cleanup
of a hazardous substance. The guidelines shall be consistent with the
national contingency plan revised and republished under 42 U.S.C.
9605. The commissioner shall apply and enforce the national contin—
gency plan until the commissioner develops guidelines wunder this
subsection.

(© IT the commissioner determines that the containment or
cleanup of a hazardous substance undertaken is inadequate, the commis—
sioner may direct the person undertaking the containment or cleanup to
cease and may undertake the containment or cleanup directly or by

-7- SCS CSHB 470(Fin)
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contract.

(d) IfT it appears to the commissioner that the cause or respon—
sibility for the release of a hazardous substance 1is unclear or unex—
plained, the commissioner may 1immediately undertake the <containment
and cleanup of the release unless the commissioner determines

(1) after consulting the Environmental Protection Agency or
appropriate public safety agencies, that containment or cleanup is
technically infeasible;

) that containment or cleanup would cause greater en—
vironmental damage than if the release were not contained or cleaned
up; or

(3) that containment or cleanup would pose a greater threat
to human Ulife or health than 1if the release were not contained or
cleaned up.

(e) The commissioner shall enter into agreement with the En—
vironmental Protection Agency, and may enter 1into agreements with
other persons and municipalities, in order to

(1) facilitate a coordinated and effective hazardous sub-—
stance release response in the state;

(2 provide for <cooperative hazardous substance release
notification procedures; or

(3) provide for cooperative review of hazardous substance
release response contingency plans submitted to the department.

Sec. 46.09.030. DISASTER EMERGENCIES. The commissioner may
request the governor to determine that an actual or imminent release
of a hazardous substance constitutes a disaster emergency under
AS 26.23. IT the governor declares a disaster emergency under AS 26.-
23, the commissioner may assist the adjutant general in the relief of
the emergency.

SCS CSHB 470(Fin) -8-
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Sec. 46.09.040. HAZARDOUS SUBSTANCES CONTAINMENT AND CLEANUP.
The commissioner may contract with a person or a municipality for
personnel, equipment, or services that may be useful to carry out the
requirements of this chapter. IT the commissioner determines that it
is infeasible to contract with a person or a municipality, the commis—
sioner may establish and maintain containment and cleanup personnel,
equipment, and supplies necessary to carry out the requirements of
this chapter.

Sec. 46.09.050. COMPACTS AUTHORIZED. The governor may enter
into supplementary agreements, vreciprocal arrangements, and compacts
with another state or country for the implementation of this chapter
subject to the approval of the Congress of the United States, if
required, under the Constitution of the United States.

Sec. 46.09.060. MUNICIPALITIES. (a) IT a provision of this
chapter or of a regulation adopted by the commissioner under this
chapter conflicts with the charter, ordinance, or regulation of a
municipality, the provision of this chapter or of the regulation
adopted by the commissioner under this chapter prevails.

(b) Authority to contain, <clean up, or prevent a release or
threatened release of oil or of a hazardous substance, and to exercise
other powers necessary to 1implement this chapter and AS 46.08, are
granted to municipalities that do not otherwise have that authority.
Except as provided in (a) of this section, a municipality may exercise
its police power within the area of the municipality.

Sec. 46.09.070. REGULATIONS. The commissioner shall adopt
regulations establishing minimum quantities of substances to which
this chapter applies. The commissioner shall adopt only those regu—
lations which are expressly required to implement the specific pur—
poses of this chapter.

-9- SCS CSHB 470(Fin)
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Sec. 46.09.900. DEFINITIONS. In this chapter

(1) “"commissioner"™ means the commissioner of environmental
conservation;

(2) "containment and <cleanup” includes the direct and
indirect efforts associated with the prevention, abatement, contain—
ment, or removal of a hazardous substance, therestoration of the
environment, and incidental administrative costs;

3) "department” means the Department of Environmental
Conservation;

(4) "hazardous substance”™ means (A) an element or compound
that, when 1itenters into or on the surface or subsurface land or
water of the state, presents an imminent and substantial danger to the
public health or welfare, or to fish, animals, vegetation, or any part
of thenatural habitat in which fish, animals, or wildlife may be
found; or (B) a substance defined as a hazardous substanceunder 42
U.S.C. 9601 - 9657 (Comprehensive Environmental Response, Compen—
sation, and Liability Act of 1980); but "hazardous substance" does not
include oil in an amount less than 55 gallons, or another substance in
an amount less than the minimum quantity established by the commis—
sioner under AS 46.09.070, even 1if the substance 1is described in (A)
or (B) of this paragraph;

(5) "permitted release” means a release occurring under the
authority of a valid permit issued by the department or by the En-—
vironmental Protection Agency;

(6) "release” means any spilling, leaking, pumping, pour—
ing,emitting, emptying, discharging, injecting, escaping, leaching,
dumping, or disposing into the environment, except that "release" does
not include a permitted release or an act of nature;

(7)"threatened release”™ means an imminent danger that a

SCS CSHB 470(Fin) -10-
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release will occur.
Sec. 3. AS 26.23.050(b) is amended to read:

(b) Whenever, and to the extent that, money 1is needed to cope
with a disaster, the first recourse shall be to funds regularly appro—
priated to state and local agencies. The second recourse shall be to
funds available in the disaster relief fund or the oil and hazardous
substance release response fund, as appropriate. If money available
from these sources 1is insufficient, and 1if the governor finds that
other sources of money to cope with the disaster are not available or
are insufficient, the governor may, notwithstanding any Jlimitation
imposed by AS 37.07.080(e), transfer and spend money appropriated for
other purposes or, in situations involving natural disasters, borrow
from the United States government or other public or private sources
for a term not to exceed two years.

* Sec. A. AS 26.23.230(1) 1is amended to read:

(D "disaster™ means the occurrence or 1imminent threat of
widespread or severe damage, injury, or loss of life or property
resulting from any natural or nonmilitary man-made cause 1including,
but not limited to, fire, flood, earthquake, landslide, mudslide,
avalanche, wind-driven water, weather condition, tsunami, [OIL SPILL
OR OTHER WATER CONTAMINATION REQUIRING EMERGENCY ACTION TO AVERT
DANGER OR DAMAGE], wvolcanic activity, epidemic, air contamination,
blight, infestation, explosion, riot, equipment failure, or shortage
of food, water, fuel, or clothing, or the release of oil or a hazard-—
ous substance requiring prompt action to avert environmental danger or
damage;

Sec. 5. AS A4.19.050 is amended to read:

Sec. AA.19.050. DEFINITION. In ASAA.19.0A8 and AA.19.0A9,

"disaster™ means the occurrence pr imminent threat of widespread or

-11 - SCS CSHB A70(Fin)
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severe damage, 1injury, or loss of life or property resulting from any
natural or man-made cause including, but not limited to, fire, flood,

earthquake, landslide, avalanche, wind-driven water, weather condi—
tion, tsunanmi, [OIL SPILL OR OTHER WATER CONTAMINATION REQUIRING

EMERGENCY ACTION TO AVERT DAMAGE,] volcanic activity, epidemic, air
contamination, blight, infestation, explosion, [OR] riot, or the
release of oil or a hazardous substance requiring prompt action to
avert environmental danger or damage.

Sec. 6. AS 45.45.900 is amended to read:

Sec. 45.45.900. INDEMNIFICATION AGREEMENTS CONTRA TO PUBLIC
POLICY. A provision, clause, covenant, or agreement contained 1in,
collateral to, or affecting a [ANY] construction contract that [WHICH]
purports to indemnify the promisee against liability for damages for
(1) death or bodily injury to persons, (2) 1injury to property, (@3
design defects or (4) [ANY] other loss, damage or expense arising
under (1), (2), or (3) of this section from the sole negligence or
wilful misconduct of the promisee or the promisee”s agents, servants
or independent contractors who are directly responsible to the prom—
isee, 1is against public policy and ie void and unenforceable; however,
this provision does not affect the validity of an [ANY] insurance
contract, workers®™ compensation”™ or agreement 1issued by an insurer
subject to the provisions of AS 21, or a provision, clause, covenant,
or agreement of indemnification respecting the handling, containment

or cleanup of oil or hazardous substances as defined in AS 46.

* Sec. 7. AS 46.03.290(a) is amended to read:

(a) When the department finds that an actual or imminel

charge of oil, a hazardous substance, or low level radioactive mate —
rials to the air, water, land or subsurface land of the state poses an

immediate threat to the public health or welfare, or the environment

CSHB 470 (Fin) . ~12-
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of the state, it may issue an order declaring an emergency and direct—
ing a person or persons to take action the department believes neces—
sary to meet the emergency, and protect the public health, welfare, or
environment.

Sec. 8. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.745. HAZARDOUS SUBSTANCE RELEASE. Except for a
controlled release, the reporting of which is the subject of an agree—
ment with the commissioner under AS 46.09.010(b), a person may not
cause or permit the release of a hazardous substance as defined 1in
AS 46.09.900.

Sec. 9. AS 46.03.760(a) 1is amended to read:

(a) A person who violates or causes or permits to be violatet

provision of this chapter other than AS 46.03.250 - 46.03.314, or a
provision of AS 46.04 or AS 46.09, or a regulation, a lawful order of
the department, or a permit, approval, or acceptance, or term or
condition of a permit, approval, or acceptance 1issued under this
chapter or AS 46.04 or AS 46.09 1is liable, in a civil action, to the
state for a sum to be assessed by the court of not less than $500 nor
more than $100,000 for the initial violation, nor more than $5,000 for
each day after that on which the violation continues, and that shall
reflect, when applicable,

(1) reasonable compensation in the nature of Iliquidated
damagesfor any adverse environmental effects caused by the violation,
thatshall bDbe determined by the <court according to the toxicity,
degradability and dispersal characteristics of the substance dis—
charged, the sensitivity of the receiving environment, and the degree
to which the discharge degrades existing environmental quality;

2 reasonable costs 1incurred by the state in detection,
investigation, and attempted correction of the violation;

13- SCS CSHB 470(Fin)
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3) the economic savings realized by the person

complying with the requirement for which a violation is charged.
Sec. 10. AS 46.03.765 1is amended to read:

Sec. 46.03.765. INJUNCTIONS. The superior court has jurisdic—
tion to enjoin a violation of this chapter”™ [OR] AS 46.04, or AS 46.09
or of a regulation, a lawful order of the department, or pernmit,
approval, or acceptance, or term or condition of a permit, approval,
or acceptance issued under this chapter™ [OR] AS 46.04, or AS 46.09.
In actions brought under this section, temporary or preliminary relief
may be obtained upon a showing of an 1imminent threat of continued
violation, and probable success on the merits, without the necessity
of demonstrating physical 1irreparable harm. The balance of equities
in actions under this section may affect the timing of compliance, but
not the necessity of compliance within a reasonable period of time.
Sec. 11. AS 46.03.780(a) 1is amended to read:

(@A) A person who violates aprovision of this chapter”™ [OR]
AS 46.04, or AS 46.09, or who fails to perform a duty imposed by this
chapter™ [OR] AS 46.04, or AS 46.09, or violates or disregards an
order, permit, or other determination-of the department made under the
provisions of this chapter” [OR] AS 46.04, or AS 46.09, respectively,
and thereby causes the death of fish, animals, or vegetation or other—
wise injures or degrades the environment of the state is liable to the
state for damages.
Sec. 12. AS 46.03.790(a) 1is amended to read:

(a) Except as provided in (d) -(f) of this section, a person
who negligently violates a provision of this chapter™ [OR] AS 46.04,
or AS 46.09, or of a regulation, lawful order of the department, or
permit, approval, or acceptance, or term or condition of a pernmit,

approval, or acceptance issued under this chapter™ [OR] AS 46.04, or

SCS CSHB 470(Fin) ~14-
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AS 46.09 1is guilty of a class R misdemeanor.
Sec. 13. AS 46.03.790(b) is amended to read:

(b) Except as provided in (d) - (f) of this section, a person
who knowingly violates a provision of this chapter” [OR] AS 46.04, or
AS 46.09, or of a regulation, Jlawful order of the department, or
permit, approval, or acceptance, or term or condition of a permit,
approval, or acceptance issued under this “jhapter™ [OR] AS 46.04, or
AS 46.09 1is guilty of a class A misdemeanor.

Sec. 14. AS 46.03.790(d) 1is amended to read:

(@ Notwithstanding (&) and (b) of this section, a person
fails to provide or falsely states information required under AS 46.-
03.7%j [OR] AS 46.04, or AS 46.09 1is gquilty of a misdemeanor and,
upon conviction, 1is punishable by a fine of not more than $25,000, or
by imprisonment for not more than one year, or by both. Each unlawful
act constitutes a separate offense.

Sec. 15. AS 46.04.010 1is amended to read:

Sec. 46.04.010. REIMBURSEMENT FOR CLEANUP EXPENSES. The de—
partment shall promptly seek reimbursement [, EITHER] under AS 46.03.-
760(e), AS 46.08.070, or from an applicable federal fund, for the
expenses it incurs in cleaning up or containing a discharge of oil.
IT the department obtains reimbursement fora portion of itsexpenses
from a federal fund, the remainder of theexpenses incurred may be
recovered under AS 46.03.760(e) or AS 46.08.070. Money received by
the department under this section shall be deposited 1in the general
fund and credited to a special account called the "oil and hazardous
substance release mitigation account**.

Sec. 16. AS 46.04.090(b) 1is amended to read:

(b) Inspection and enforcement employees of the departmerl

designated by the commissioner are peace officers 1in the performance

-15- SCS CSHB 470(Fin)
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of their duties under this chapter, AS 46.09,and AS 46.03.

* Sec. 17. Not later than January 1, 1987, the commissioner ofenviron—
mental conservation shall develop guidelines under AS 46.09.020, added by
sec. 2 of this Act.

* Sec. 18. Not later than October 1, 1987, the commissioner of environ—
mental conservation shall adopt regulations under AS 46.09.070, added by

sec. 2 of this Act.

* Sec. 19. AS 46.03.758(k) 1is repealed.
* Sec. 20. This Act takes effect immediately 1in accordance with AS 01.-
10.070(c) .-

SCS CSHB 470(Fin) -16-



MEMORANDUM

To: Senate Finance Committee
Date: May 7, 1986
Re: SCSHB 470 (Finance) - An Act relating to the release

of oil and hazardous substances

The Senate Finance Committee substitute for HB 470
differs from the House version of the bill in three respects.
These changes are as follows:

* Language is deleted that would have granted the governor the
authority to transfer funds from the rainy day account to the
oil and hazardous substance release response fund.

* Sec. 46.09.020(a)(3) is rewritten in order to clarify that:

A person who causes a release of a hazardous substance
shall make reasonable efforts to contain and clean up the
hazardous substance promptly after learning of the release,
unless the commissioner determines that containment or cleanup
would pose a greater threat to human life or health than if
the release were not contained or cleaned up.

* Sec. 46.09.020(d)(3) is rewritten in order to clarify that:

IT it appears to the commissioner that the cause or
responsibility for the release of a hazardous substance is
unclear or unexplained, the commissioner may immediately
undertake the containment and cleanup of the release unless
the commissioner determines that containment or cleanup would
pose a greater threat to human life or health than 1if the
release were not contained or cleaned up.



Senate Finance Committee amendments to CSHB 470 (Fin) am:

Page 7. Line 5

to human life or hea]th than if the release
contained or cleaned up.

Page 7. Line 24
to human life or health than i1if the release

contained or cleaned up.

Page 15. Line 7

[ITSELF] were not

[ITSELF] were not

Sections 19 - 22 are deleted and replaced with the following

language:

* Sec. 19. AS 46.03.758(k) is repealed.

* Sec. 20. This Act takes effect immediately 1in accordance

with AS 01.10.070(c).



Proposed amendments to SCSCSHB 470 (Finance)

Page 6, Line 10

Paragraph (8) is deleted, and new definitions are added to
read:

(8) "permitted release”™ means a release occurring under the
authority of a valid permit issued by the department or by the
Environmental Protection Agency.

(9) "release™ means any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting, escaping,
leaching, dumping, or disposing into the environment, except
that release does not include a permitted release or an act of
nature which is unforeseeable in kind or degree.

(10) "threatened release”™ means a situation in which there
is an imminent danger that a release will occur.

Page 10. Line 1

Paragraph (5) 1is deleted, and new definitions are added to
read:

(5) "permitted release” means a release occurring under the
authority of a valid permit issued by the department or by the
Environmental Protection Agency.

(6) "release” means any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, 1injecting, escaping,
leaching, dumping, or disposing into the environment, except
that release does not include a permitted release or an act of
nature which is unforeseeable in kind or degree.

(7) "threatened release”™ means a situation in which there
is an imminent danger that a release will occur.
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Hein /
5/7/86
Original sponsors: Davis, Koponen,
Hurley, et al
IN THE HOUSE BY THE FINANCE COMMITTEE
SENATE CS FOR CS FOR HOUSE BILL NO. A70 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the release of oil and hazardous

substances; repealing the oil spill mitigation ac—
count; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;
* Section 1. AS 46 is amended by adding a new chapter to read:
CHAPTER 08. OIL AND HAZARDOUS SUBSTANCE RELEASES.

Sec. 46.08.005. PURPOSE. The Jlegislature finds and declares
that the release of oil or hazardous substances into the environment
presents a real and substantial threat to the public health and wel—
fare, to the environment, and to the economy of the state. The legis—
lature therefore concludes that it 1is in the best interest of the
state and 1its citizens to provide a readily available fund for the
payment of the expenses 1incurred by the Department of Environmental
Conservation in Lhe protection of the environment of the state from
the release of oil or hazardous substances.

Sec. 46.08.010. FUND ESTABLISHED. (@) There 1is established in
the state general fund the oil and hazardous substance release re—
sponse fund. The fund shall be administered by the commissioner of
environmental conservation.

(b) Money from an appropriation made to the fund remaining in
the fund at the end of a fiscal year remains available for expenditure
in successive fiscal years.

(c) The fund shall be used for actual expenses 1incurred under
AS 46.08.040. The fund may not be used for capita™ improvements.

-1- SCS CSHB 470(Fin)
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Sec. 46.08.020. FINANCING OF THE FUND, (a) The legislature may
appropriate from the following sources to the fund:

(1) money received from federal, state, or other sources or
from a private donor;

(2) money recovered or otherwise received from parties
responsible for the containment and cleanup of oil or a hazardous
substance at a specific site, but excluding funds from performance
bonds and other forms of financial responsibility held 1in escrow
pending satisfactory performance of a privately financed response
action;

3) fines, penalties, or damages recovered under this
chapter or other law for costs 1incurred by the state as a result of
the release or threatened release of oil or a hazardous substance.

(b) Money received by the state under (a)(2) and (a)(3) of this
section shall be deposited in the general fund and credited to a

special account called the "oil and hazardous substance release miti—
gation account.™ The legislature may annually appropriate to the fund
from this account a sum equal to the amount received under (a)(2) and
(a)(3) of this section during the calendar year preceding the legisla—
tive session in which the appropriations are to be made.

Sec. 46.08.030. FINANCING THE ABATEMENT OF OIL OR HAZARDOUS
SUBSTANCE RELEASES. It is the intent of the legislature and declared
to be the public policy of the state that funds for the abatement of a
release of oil or a hazardous substance will always be available.

Sec. 46.08.040. PURPOSES OF THE FUND. The commissioner may use

money from the fund to

(€H) contain, clean up, and take other neces

such as monitoring, assessing, investigating, and evaluating the

release or threatened release of oil or a hazardous substance that

SCS CSHB 470(Fin) ~2-
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poses an imminent and substantial threat to the public health or
welfare, or to the environment;

(2) provide matching funds for participation in federal oil
discharge cleanup activities and under 42 U.S.C. 9601 - 9657 (Compre—
hensive Environmental Response, Compensation, and Liability Act of
1980); and

(3) recover the cost to the state or to a municipality of a
containment and cleanup resulting from the release or the threatened
release of o1l or a hazardous substance.

Sec. 46.08.050. RECORDS OF THE FUND. (a) The department shall
maintain accounting records showing the 1income and expenses of the

fund.

(b) The department shall develop procedures governing tha expe

diture of, and accounting for, money expended from the fund, and may
not delay implementation of this chapter pending the effective date of
the procedures.

Sec. 46.08.060. REPORT TO THE LEGISLATURE. () The commis—
sioner shall submit a report to the legislature not Ilater than the
10th day following the convening of each regular session of the legis—
lature. The report i-,ay include information considered significant by
the commissioner but must include:

(1) the amount of money expended under AS 46.08.040 during
the preceding fiscal year;

(2 the amount and source of money vreceived and money
recovered during the preceding fiscal year as specified iIn AS 46.08.-
020;

3) a summary of municipal participation 1in responses
funded by the fund;

(4) , a detailed summary of department activities in

-3- SCS CSHB 470(Fin)
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responses funded by the fund during the preceding fiscal year, includ—
ing response descriptions and statements outlining the nature of the

threat; and

(5) the projected cost for the next fiscal year of m

ing, operating, and maintaining sites where response has been com—
pleted or is expected to be continued during the fiscal year.

(b) As part of the department®s on-going identification efforts
associated with oil spill or hazardous waste sites, the commissioner
shall include in the report under this section

(1) a summary of the sites identified by the department;

(2 the immediate and Jlong-term threats to the public
health or welfare or to the environment posed by these sites; and

(3) the appropriate actions needed to abate these threats,
and their estimated cost.

Sec. 46.08.070. REIMBURSEMENT FOR CONTAINMENT AND CLEANUP. (@)
The commissioner shall seek reimbursement promptly under this section,
AS 46.03.760(e), or federal law for the cost incurred in the cleanup
or containment of oil or a hazardous substance tfhat has been released.

(b) The attorney general, at the request of the commissioner,
may seek to recover money expended by the department under this chap—
ter or other law to contain and clean up oil or a hazardous substance
that has been released or to control the threatened release of oil or
a hazardous substance.

(©) The department may vreimburse a municipality for actual
expenses, other than normal operating expenses, 1incurred in the abate—
ment of a release or threatened release of oil or a hazardous sub-—

stance if

(€H) the municipality has entered into an agreem

commissioner under AS 46.09.020(e) before 1incurring the expenses for

SCS CSHB 470(Fin) -4-
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which reimbursement is sought; and

(2 the commissioner determines that the expenses we
a necessary emergency first response to a release or threatened re—
lease that posed an 1imminent and substantial threat to the public
health or welfare, or to the environment.

Sec. 46.08.080. REGULATIONS. The commissioner may adopt only
those regulations which are expressly required to implement the
specific purposes of this chapter.

Sec. 46.08.900. DEFINITIONS. In this chapter

(D "capital improvement™ includes construction, renova—
tion, repair of, and improvement to, a building, but does not include
other improvements to real property, such as construction of a dike or
retaining wall;

(2) "commissioner"” means the commissioner of environmental
conservation;

) "containment and cleanup™ includes the direct and
indirect efforts associated with the prevention, abatement, contain-—
ment, or removal of oil or a hazardous substance, the restoration of
the environment, and incidental administrative costs;

4) "department”™ means the Department of Environmental
Conservation;

(5) "fund” means the oil and hazardous substance release
response fund;

(6) "hazardous substance™ means

(A) an element or compound that, when it enter
or on the surface or subsurface land or water of the state,
presents an imminent and substantial danger to the public health
or welfare, or to fish, animals, vegetation, or any part of the
natural habitat in which fish, animals, or wildlife may be found;

-5- SCS CSHB 470(Fin)
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or
(B) a substance defined as a hazardous substance under

42 U.S.C. 9601 - 9657 (Comprehensive Environmental Response,

Compensation, and Liability Act of 1980);

(7) "oil" means petroleum products of any kind and in any
form, whether <crude, vrefined, or a petroleum by-product, 1including
petroleum, fuel oil, gasoline, Jlubricating oils, oily sludge, oily
refuse, oil mixed with other wastes, liquified natural gas, propane,
butane, and other liquid hydrocarbons regardless of specific gravity;

(8) "release”™ means an intentional or unintentional release
into the environment of the state.

Sec. 2. AS 46 is amended by adding a new chapter to read:
CHAPTER 09. HAZARDOUS SUBSTANCE RELEASE CONTROL.

Sec. 46.09.010. REPORT OF HAZARDOUS SUBSTANCE RELEASES. ()
Except as provided in (b) of this section, a person in charge of a
vehicle, vessel or container from which, or a place at which, a haz—
ardous substance 1is released shall report the release to the depart—
ment and appropriate public safety agencies promptly after learning of

the release.

()] The commissioner may enter into an agreement with a pers

for the periodic reporting of a controlled release of a hazardous
substance 1if the release is not into water.

Sec. 46.09.020. CONTAINMENT AND CLEANUP OF A RELEASED HAZARDOUS
SUBSTANCE. (@) A person who causes a release of a hazardous sub—
stance shall make reasonable efforts to contain and clean up the
hazardous substance promptly after learning of the release, unless the

commissioner determines

(¢)) after consulting the Environmental Protecti

appropriate public safety agencies, that containment or cleanup 1is

SCS CSHB 470(Fin) ~ -6-
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technically infeasible;

2) that containment or cleanup would cause greater en—
vironmental damage than the release would cause if unabated; or

(3) that containment or cleanup would pose a greater threat
tohuman life or health than if the release were not contained or
cleaned up.

(b) The commissioner shall develop guidelines prescribing gen—
eral procedures and methods to be used in the containment and cleanup
of a hazardous substance.

(©) If the <commissioner determines that the <containment or
cleanup of a hazardous substance undertaken is inadequate, the commis—
sioner may direct the person undertaking the containment or cleanup to
cease and may undertake the containment or cleanup directly or by
contract.

(d) IT it appears to the commissioner that the cause or respon-—
sibility for the release of a hazardous substance is unclear or unex—
plained, the commissioner may immediately undertake the containment
and cleanup of the release unless the commissioner determines

(1) after consulting the Environmental Protection Agency or
appiopriate public safety agencies, that containment or cleanup 1is
technically infeasible;

(2) that containment or cleanup would cause greater en-—
vironmental damage than the release would cause if unabated; or

(3) that containment or cleanup would pose a greater threat
to human 1life or health than if the release were not contained or
cleaned up.

(e) The commissioner shall enter into agreement with the En-—
vironmental Protection Agency, and may enter into agreements with
other persons and municipalities, 1in order to

-7- SCS CSHB 470(Fin)
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(1) facilitate a coordinated and effective hazardous sub-—
stance release response in the state;

(2) provide for cooperative hazardous substance release
notification procedures; or

(3) provide for cooperative review of hazardous substance
release response contingency plans submitted to the department.

Sec.46.09.030. DISASTER EMERGENCIES. The commissioner may
request the governor to determine that an actual or imminent release
of a hazardous substance constitutes a disaster emergency under
AS 26.23. IT the governor declares a disaster emergency under AS 26.-
23, the commissioner may assist the adjutant general 1in the relief of
the emergency.

Sec. 46.09.040. HAZARDOUS SUBSTANCESCONTAINMENT AND CLEANUP.
The commissioner may contract with a person or a municipality for
personnel, equipment, or services that may be useful to carry out the
requirements of this chapter. If the commissioner determines that it
is infeasible to contract with a person or a municipality, the commis—
sioner may establish and maintain containment and cleanup personnel,
equipment, and supplies necessary to carry out the requirements of
this chapter.

Sec. 46.09.050. COMPACTS AUTHORIZED. The governor may enter
into supplementary agreements, reciprocal arrangements, and compacts
with another state or country for the implementation of this chapter
subject to the approval of theCongress of the United States, if
required, under-the Constitution of the United States.

Sec. 46.09.060, MUNICIPALITIES. () ITf a provision of this
chapter or of a regulation adopted by the commissioner under this
chapter conflicts with the charter, ordinance, or regulation of a

municipality, the provision of this chapter or of the regulation

SCS CSHB 470(Fin) -8-
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adopted by the commissioner under this chapter prevails.

(b)Authority to contain, clean up, or prevent a release or
threatened release of oil or of ahazardous substance, and to exercise
other powers necessary to implement this chapter and AS 46.08, are
granted to municipalities that do not otherwise have that authority.
Except as provided in (a) of this section, a municipality may exercise
its police power within the area of the municipality.

Sec. 46.09.070. REGULATIONS. The commissioner shall adopt only
those regulations which ure expressly required to implement the
specific purposes of this chapter.

Sec. 46.09.900. DEFINITIONS. In this chapter

(¢)) "commissioner”™ means the commissioner ofenvironmental

conservation;

2) "containment andcleanup™ includes the direct and
indirect efforts associatedwiththe prevention, abatement, contain—
ment, or removal of a hazardous substance, the restoration of the

environment, and incidental administrative costs;
) "department”™ means the Department ofEnvironmental
Conservation;
(4) "hazardous substance™ means
(A) an element or compound that, when it enters into
or on the surface or subsurface Jland or water of the state,
presents an imminent and substantial danger to the public health
or welfare, or to fish, animals, vegetation, or any part of the
natural habitat in which fish, animals, or wildlife may be found;
or
(B) a substance defined as a hazardous substance under
42 U.S.C. 9691 - 9657 (Comprehensive Environmental Response,
Compensation, and Liability Act of 1980);

-9- SCS CSHB 470(Fin)
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®)
intc the environment

* Sec. 3. AS 26.23.050

WORK DRAFT

"release"™ means an intentional

of the state.

(b) is amended to read:

(b) Whenever, and to the

with a disaster, the first recourse shall

priated to state and

funds available in the disaster

substance release response fund,

local agencies.

from these sources 1is insufficient,

extent that,

The second

as appropriate.

and

relief fund or the oil

money

or

WORK DRAFT

unintentional

is needed to c
be to funds regularly appro—

recourse shall be to

and hazardous

if the governor

IT money available

finds that

other sources of money to cope with the disaster are not available or

are insufficient, the governor may,

imposed by AS 37.07.080(e),

other purposes or, i

from the United States

n situations involving natural

for a term not to exceed two years.

* Sec. 4. AS 26.23.2

€9

notwithstanding

30(1) 1is amended to read:

"disaster" means

widespread or severe damage, 1injury,

resulting from any natural

but not Ilimited to,

fire, flood, earthquake,

avalanche, wind-driven water, weather

OR OTHER WATER CONTAMINATION

DANGER OR DAMAGE],
blight, 1infestation,

of food, water, fuel,

or nonmilitary man-made

condition,

REQUIRING

volcanic activity,

explosion, riot,

or clothing, or the release of oil

any

or loss of life

epidemic, air

cause

tsunami,

limitation

transfer and spend money appropriated for
disasters, borrow

government or other public or private sources

the occurrence or imminent ti

or property

including,

landslide, mudslide,

[OIL SPILL

EMERGENCY ACTION TO AVERT

contamination,

equipment failure,

or shortage

or a hazard—

ous substance requiring prompt action to avert environmental danger or

damage;
* Sec. 5. AS 44.19.050
Sec. 44.19.050.

SCS CSHB 470 (Fin)
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"disaster” means the occurrence or imminent threat of widespread or
severe damage, injury, or loss of life or property resulting from any
natural or man-made cause including, but not Ilimited to, fire, flood,

earthquake, Jlandslide, avalanche, wind-driven water, weather condi—
tion, tsunanmi, [OIL SPILL OR OTHER WATER CONTAMINATION REQUIRING

EMERGENCY ACTION TO AVERT DAMAGE,] volcanic activity, epidemic, air
contamination, blight, infestation, explosion, [OR] riot, or the

release of oil or a hazardous substance requiring prompt action to
avert environmental danger or damage.

Sec. 6. AS 45.45.900 1is amended to read:

Sec. 45.45.900. INDEMNIFICATION AGREEMENTS CONTRA TO PUBLIC
POLICY. A provision, clause, covenant, or agreement contained Iin,
collateral to, or affecting a [ANY] construction contract that [WHICH]
purports to indemnify the promisee against liability for damages for
(1) death or bodily injury to persons, (2) 1injury to property, (3)
design defects or (4) [ANY] other 1loss, damage or expense arising
under (1), (2), or (3) of this section from the sole negligence or
wilful misconduct of the promisee or the promisee®™s agents, servants
or independent contractors who are directly responsible to the prom-—
isee, 1s against public policy and is void and unenforceable; however,
this provision does not affect the validity of an [ANY] 1insurance
contract, workers®™ compensation™ or agreement 1issued by an insurer
subject to the provisions of AS 21, or a provision, clause, covenant;
cr agreement of indemnification respecting the handling, containment
or cleanup of oil or hazardous substances as defined in AS 46.

Sec. 7. AS 46.03.290(a) is amended to read:

(@) When the department finds that an actual or 1imminent di

charge of oil, a hazardous substance, or Jlow level radioactive mate —
rials to the air, water, land or subsurface land of the state poses an

-11- SCS CSHB 470(Fin)
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immediate threat to the public health or welfare, or the environment
of the state, it may issue an order declaring an emergency and direct—
ing a person or persons to take action the department believes neces—
sary to meet the emergency, and protect the public health, welfare, or
environment.

Sec. 8. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.745. HAZARDOUS SUBSTANCE RELEASE. Except for a
controlled release, the reporting of which is the subject of an agree—
ment with the commissioner under AS 46.09.010(b), a person may not
cause or permit the release of a hazardous substance as defined in
AS 46.09.900.

Sec. 9. AS 46.03.760(a) 1is amended to read:

(a) A person who violates or causes or permits to be violated

provision of this chapter other than AS 46.03.250 - 46.03.314, or a
provision of AS 46.04 or AS 46.09, or a regulation, a lawful order of
the department, or a permit, approval, or acceptance, or term or
condition of a permit, approval, or acceptance 1issued under this
chapter or AS 46.04 or AS 46.09 1is liable, 1in a civil action, to the
state for a sum to be assessed by the court of not less than $500 nor
more than $100,000 for the initial violation, nor more than $5,000 for
each day after that on which the violation continues, and that shall
reflect, when applicable,

(1) reasonable compensation in the nature of liquidated
damagesfor any adverse environmental effects caused by the violation,
thatshall be determined by the <court according tothe toxicity,
degradability and dispersal characteristics of the substance dis—
charged, the sensitivity of the receiving environment, and the degree
to which the discharge degrades existing environmental quality;

(2) reasonable costs incurred by the state in detection,

SCS CSHB 470(Fin) -12-
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investigation, and attemptedcorrection of the violation;
(3) the economic savings realized by the person in not

complying with the requirement for which a violation is charged.
Sec. 10. AS 46.03.765 1is amended to read:

Sec. 46.03.765. INJUNCTIONS. The superior court has jurisdic—
tion to enjoin a violation of this chapter™ [OR] AS 46.04, or AS 46.09
or of a regulation, a lawful order of the department, or permit,
approval, or acceptance, or term or condition of a permit, approval,
or acceptance issued under this chapter™ [OR] AS 46.04, or AS 46.009.
In actions brought under this section, temporary or preliminary relief
may be obtained upon a showing of an 1imminent threat of continued
violation, and probable success on the merits, without the necessity
of demonstrating physical 1irreparable harm. The balance of equities
in actions under this section may affect the timing of compliance, but
not the necessity of compliance within a reasonable period of time.
Sec. 11. AS 46.03.780(a) 1is amendedto read:

(@ A person who violates a provision of this chapter” [OR]
AS 46.04, or AS 46.09, or who fails to performa duty imposed by this
chapter™ [OR] AS 46.04, or AS 46.09, or violates or disregards an
order, permit, or other determination of the department made under the
provisions of this chapter_j_ [OR] AS 46.04, or AS 46.09, respectively,
and thereby causes the death of fish, animals, or vegetation or other —
wise 1injures or degrades the environment of the state is liable to the
state for damages.
Sec. 12. AS 46.03.790(a) 1is amendedto read:

(a) Except as provided in (d)- (f) of this section, a person
who negligently violates a provision of this chapter™ [OR] AS 46.04,
or AS 46.09, or of a regulation, lawful order of the department, or

permit, approval, or acceptance, or term or condition of a permit,

-13- SCS CSHB 470(Fin)
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approval, or acceptance 1issued under this chapter™ [OR] AS 46.04, or
AS 46.09 1is guilty of a class B misdemeanor.
Sec. 13. AS 46.03.790(b) 1is amended to read:

(b) Except as provided in (d) - (f) ofthis section,a person
who knowingly violates a provision of this chapter”[OR] AS 46.04, or
AS 46.09, or of a regulation, lawful order of the department, or
permit, approval, or acceptance, or term or condition of a pernmit,
approval, or acceptance issued under this chapter™ [OR] AS 46.04, or
AS 46.09 1is guilty of a class A misdemeanor.

Sec. 14. AS 46.03.790(d) 1is amended to read:

(d) Notwithstanding (a) and (b) of this section, a personwho
fails to provide or falsely states informationrequired under AS 46.-
03.7555  [OR] AS 46.04, or AS 46.09 1is guilty of a misdemeanor and,
upon conviction, is punishable by a fine of not more than $25,000, or
by imprisonment for not more than one year, or by both. Each unlawful
act constitutes a separate offense.

Sec. 15. AS 46.04.010 1is amended to read:

Sec. 46.04.010. REIMBURSEMENT FOR CLEANUT EXPENSES. The de—
partment shall promptly seek reimbursement [, EITHER] under AS 46.03.-
760(e), AS 46.08.070, or from an applicable federal fund, for the
expenses it incurs in cleaning upor containing a dischargeof oil,
IT the department obtains reimbursement for a portion of its expenses
from a federal fund, the remainder of the expenses 1incurred may be
recovered under AS 46.03.760(e) or AS 46.08.070. Money received by
the department under this section shall be deposited in the general
fund and <credited to a special accountcalled the "oiland hazardous

substance release mitigation account".

* Sec. 16. AS 46.04.090(b) 1is amended to read:

(b) Inspection and enforcement employee.® ofthe department

SCS CSHB 470(Fin) -14-
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designated by the commissioner are peace officers 1in the performance
of their duties under this chapter, AS 46.09, and AS 46.03.

* Sec. 17. Not later than January 1, 1987, the commissioner ofenviron—
mental conservation shall develop guidelines under AS 46.09.020, added by
sec. 2 of this Act.

* Sec. 18. Not Ulater than October 1, 1987, the commissioner of environ—

mental conservation shall adopt regulations under AS 46.09.070, added by

sec. 2 of this Act.
* Sec. 19. AS 46.03.758(k) 1is repealed.

* Sec. 20. This Act takes effect immediately in accordance with AS 01.-

10.070(c) -
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Alaska State Legislature

Representative Mike Davis

ftmch V Interim Office;
Juneau. Alaska 99811 P.0. Box 81435
(907) 465-4930/4941  Fairbanks, Alaska 99708

MEMORANDUM
To: Senate Finance Committee
From: Rep. Mike Davis
Date: May 8, 1986
Re: HB 470 - 0il and Hazardous Substance Release Response

Following are some of the major flaws in the committee
substitute for HB 470 proposed by Chevron:

1. The Chevron CS allows containment and cleanup to be
undertaken even if that action were to cause a greater risk to
human life or health than not cleaning up the materials.

2. Chevron®s CS restricts response activities to the release
from a facility of oil or hazardous substances. This
puvision undermines existing oil spill response capabilities,
as well as severely limiting response to the release of
hazardous substances. For example, the CS would prevent DEC
from responding to the Peters Creek incident, in which benzene
from an unknown source has contaminated the water supply of
eight subdivisions in Southcentral Alaska.

3. Chevron®s CS states that if the commissioner determines
that cleanup of a hazardous substance 1is inadequate, the
responsible party shall be notified in writing, be granted a
response and comment period, and be allowed a hearing on the
issue. In light of the recent incident at Crown Point, which
required immediate action, this policy contravenes the public
interest.

4. The Chevron bill deletes a provision allowing the
commissioner to enter into agreements with municipalities
providing for cooperative review of hazardous substance
release response contingency plans submitted to the
department. The CS would, for example, preclude the
Municipality of Anchorage from having DEC review contingency
plans regarding the shipment of hazardous substances through
the city"s railroad yard.



5. In the Chevron CS, notification of a release shall take
place only if the release is at a certain level or greater,
even if human health and safety is placed at risk while
attempting to determine the chemical composition and quantity
of the release. A prime example of this situation 1is the
Crown Point incident.

6. Chevron would have DEC follow a national contingency plan
for cleanup operations, though the national contingency plan
does not provide any specific guidance regarding cleanup
response.

7. The House version of HB 470 uses the same definition for
ehazardous substance® as is found elsewhere in state statute,
with the exception that reference is also made to the federal
Superfund definition of "hazardous substance.® The Chevron CS
deviates entirely from the definition of this term as found in
state law, and instead substitutes language that specifically
exempts any hazardous wastes associated with the oil and gas
industry, whether or not human health and safety are placed at
risk by the release of these materials.

8. In Chevron's CS, the containment and cleanup of oil and
hazardous substances excludes any environmental restoration.
The House version of HB 470 is alrea :y more relaxed than
existing state law, in that the bill seeks only "restoration
of the environment®™ rather than “restoration of the
environment to its former state.® An example of environmental
restoration is providing a proper slope where materials have
been removed, 1in order to prevent erosion.

9. Chevron deletes the definition of "oil® from the response
fund, and incorporates oil and natural gas into the definition
of "hazardous substance.®- Consequently, it is not clear to
what extent materials covered under the oil pollution chapter
are or are not be covered by the response fund because of this
change. This is the type of inconsistency in statutory
language that results in conflicting or confusing regulations
and enforcement procedures.

10. Chevron®s CS deletes language stating that "except for a
controlled release . . . a person may not cause or permit the
release of a hazardous substance.™ This language parallels a
similar provision already in statute regarding oil spills.



Chevron

Offered: 3/14/86

Referred: Rules

Original sponsors: Davis, Koponen, Hurley, et al

IN THE HOUSE BY THE FINANCE COMMITTEE
CS FOR HOUSE BILL NO. 470 (Finance) am
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act relating to the release of oil

and hazardous substances; repealing the
oil spill mitigation account; and
providing for an effective date."

BE IT ENACTEFfINBY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I.."*Sr40 is amended by. adding a new chapter to

ejtead: - ! N

wvr* LW J.w VvV K

CHAPTER 08. OIL AND HAZARDOUS SUBSTANCE RELEASES.
Sec. ™46 .08 .005, PURPOSE*- The legislature finds
/

and declares that the releaseifrom a facility of eil-er
hazardous substances 1into the environment presents a real
and substantial threat to the public health and welfare, to
the environment, and to the economy of the state. The
legislature therefore concludes that is is in the best

interest of the state and its citizens to provide a readilv

available fund for the payment of the expenses incurred by

(Note: In this markup, a single underline indicates a
suggested addition to the original legislation. A double

underline indicates underscoring contained in the original
legislation.]



the Department of Environmental Conservation in the
protection oflihe environment of*the state from the such
releases; ef—giI—er—haeaedeua—aubetaneee.

Sec. 46.08.010. FUND ESTABLISHED. () There 1is
established in the state general fund the oil and hazardous
substance release response fund. The fund shall be
administered by the commissioner of environmental
conservation.

(b) Money from an appropriation made to the fund
remaining in the fund at the end of a fiscal year remains
available for expenditure 1in successive fiscal years.

(¢) The fund shall be used for actual expenses
incurred under AS 46.08.0407" The fund mray not be used for
capital improvements..- _ \ —

Sec. 40.08. 00S*. FINANCING OF THE FUND. (&) -Thec*".,

legislature mav appropriate Jfrom the following_ sources to

the fund: - *

(1) money received from federal, state, or other
sources or from a private donor;

(2) money recovered or otherwise received from
part®"irs responsible for the containment and cleanup of eil
er a hazardous substance at a specific site, but excluding
funds from performance bonds and other forms of financial “©

responsibility held in escrow pending satisfactory

performance of a privately financed response action;



3) fines, penalties, or damages recovered under
this chapter or other law for costs incurred by the state as
a result of the release or threatened release of eil-er a
hazardous substance.

(b) Money received by the state under (a)(2) and
(a) (3 of this section shall be deposited in the general
fund and credited to a special account called the "oil and
hazardi us substance release mitigation account."” The
legislature may annually appropriate to the fund from this
account a sum equal to the amount received under (a)(2) and
(a) (@) of this section during the calendar year preceding

m'"the legislative session in which the appropriations are to
be made.

Sec. 46.08.030. FINANCING THE ABATEMENT OF ©1L-GR

< .HAZARDOUS-S.3SSSTANCE RELEASES. It is the intent of the
legislature and declares”o>»b&._the.-.public policy qf the

. ,-d'?7«s3 luv*®
state ?hat funds for the containment and cleanup abatement

e e !.*

of a release or threat of release from a facility of Bil-er

a hazardous substance will always be available.

Sec. 46.08.040. PURPOSES OF THE FUND. The
commissioner may use money from the fund to

«tl) take action necessary to contain and clean up?
and—take—ether—neee93ary—aetien——9ueh—a9—menitering7
a33e39ing7-inve3dtigating7-and-evaluating-the-reiea3e-ei? “¢

threatened-releaae-ef-eil-er-a-haaardeua-aubatanee-that

pesea-an-imminent-and-aubatantial-threat-te-the-publie



healfeh-er-welfareT-er-te-fehe-envirenment? a release or
threat of release into the environment of a hazardous
substance from a facility.

(2) provide matching funds for participation in
federal oil discharge cleanup activities and under
42 U.S.C 9601-9657 (Comprehensive Environmental Response,
Compensation, and Liability Act of 1980); and

(3) recover the cost to the state or to a
municipality of a containment and cleanup resulting from the
release or the threatened release of eii-er a hazardous
substance from a facility.

Sec. 46.08.050. RECORDS OF THE FUND. (&) The
department shall maintain accounting records showing the

.......

incgme gnd expenses of the fund.

(b) Prior to the expenditure-of any monies from
"sthe fund, the The depar-tment shall develop procedures

governing the”expenditure of, and accounting for, money
expended from the fund, and may not otherwise delay
implementation of this chapter pending the effective date of
the procedures.

Sec. 46.08.060. REPORT TO THE LEGISLATURE.
(@ The commissioner shall submit a report to the
legislature not later than the 10th day following the
convening of each regular session of the legislature. The
report may include information considered sicrnificant by the

commissioner but must include:



(1) the amount of money expended under
AS 46.08.040 during the preceding fiscal year;

(2) the amount and source of money received and
money recovered during the preceding fiscal year as
specified in AS 46.08.020;

(3) a summary of municipal participation 1in
responses funded by the fund;

(4) a detailed summary of department activities 1in
responses funded by the fund during the preceding fiscal
year, 1including response descriptions and statements
outlining the nature of the threat; and

(5) the projected cost for the next fiscal year of
monitoring, operating, and maintaining sites where“"response

has been completed or 1is expected to be continued during the

(b) As part of thy”ﬂepartmentls on-going
identification of sites of releases of hazardous substances
efferfca-aaaeeiafeed-wifeh-eii-apili-er-haeardeua-waafee-aitea,
the commissioner shall include in the report under this
section

(l) a summary of the sites identified by the
departmentl .

(2) the immediate and long-term threats to the
public health or welfare or to the environment posed by *

releases of hazardous substances from a facility at these

sites; and



3) the appropriate actions needed to contain ant
clean up abate these releases threats and their estimated
cost.

Sec. 46.08.070. REIMBURSEMENT FOR CONTAINMENT AND
CLEANUP. (@ The commissioner shall seek reimbursement
promptly under this section, AS 46.03.760(e), or federal law
for the cost incurred in the containment and cleanup er
containment of eii-er a hazardous substance that has been
released from a facility.

(b) The attorney general, at the request of the
commissioner, may seek to recover money expended by the
department under this chapter or other law to contain and
clean up a release or threatened release of eii-er a
hazardous substance from a facility that-has-been-reieaeed
er-te*eentrel-the-bhreatened-reieaae-ef£- eii-er-a-hazardSua
subatanee.

fr

, () The department may reimburse a municipality
for actual expenses, other than normal operating expenses.
incurred in the containment and cleanup abatement of a
release or threatened release of eii-er a hazardous
substance from a facility if

“Kl) the municipality has entered into an agreement
with the commissioner under AS 46.09.020(e) before 1incurring
the expenses for which reimbursement is sought; and

(2) the commissioner determines that the expenses

were for a necessary emergency first response to a release



or threatened release from a facility that posed an imminent
and substantial threat to the public health or welfare, or
to the environment.

Sec. 46.08.080. REGULATIONS. The commissioner
may adopt only those regulations which are expressly
required to implement the specific purposes of this chapter.

Sec. 46.08.900. DEFINITIONS. In this chapter

(l) "capital improvement” includes construction,
renovation, repair of, and improvement to, a building, but
does not include other improvements to real property, such
as construction of a dike or retaining wall;

(2) "commissioner™ means the commissioner of
environmental conservation;

(3) "containment and cleanup™ means action taken
in the event of a release or threatened release of a

hazardous substance from a facility *as mav be necessary to

* * -

prevent, mininize of mitigate an imminent and substantial
danger to public health and the environment, including such
actions as may be necessary to monitor, assess and evaluate
the release or threat of release of a hazardous substance
from a facility and actions to contain or abate such release
or threatened release and incidental administrative costs.
ineludea-fehe-direefe-and-indirecfe-efferfea-aaaeeiafced-with-tehe
psfeventieny-abatementv-eenfcainmenfcy-er-remeval-ef-eil-er-e

haRardeua-aubafeaneey-the-reafeerafcien-ef-fehe-envirenmenty-and

ineidental-admiRiatrative-eoatay



(4) "department™ means the Department of
Environmental Conservation;

(5) "fund" means the oil and hazardous substance
release response fund;

(6) "facility” means a facility or a vessel as
defined under 42 U.S.C. & 9601 (9) and (28) (Comprehensive
Environmental Response Compensation and Liability Act of
1980 or CERCLA);

fSf (7) "hazardous substance™ means

(A) any hazardous waste 1identified by the
department pursuant to AS 46.03.299 an-eiement-er
eempettnd-thaty-when-ib-entera-inte-er-eft-the-surfeee-er
subsurfaee-laRd-er-water-ef-the-atatey-preaeaba-en
imminent-end-aubateniiai-danger-ie-the-pubiie-heaith-er
weliarey-er-te-fiahy-enimeiay-vegetafeieny-er-any-parfe
ei-fehe-Rafeural-habitab-ift-whieh-fiahy-aniraalsy-er
wildlife-may-be-feund; or

(B) a substance defined as a hazardous
substance under 42 U.S.C. £ 9601(14) except that the
exclusion 1in that definition concerning petroleum,
natural gas, natural gas liquids, liquified natural gas
or synthetic gas usable for fuel shall not apply for
purposes of this chapter -9657--feemprehenaive
EnvironmentaI—Reapanatiy—Cempenaafcien7—and—Lj:abiiity—Aet

ef-1980°;



?f--eil--mean3-petreleum-preduefc3-e€-any-}tind-and
in-any-fermy-whefcher-erttdeT-refinedT-er-a-pefereleum
by-ppedttefc7-inel«ding-pefcpodeum--£ued-oil7-ga3edine-
4ubrieafcing-0i1437-0i14y-9ludge7-0+4y-pefu9e7-0x4-mi«ed-wifch
Ofchep-wa9te37-1xqttified-nafcupai-ga37-ppOpane7-bufcane7-and
efcher-liquid-hydeeearbena-regardleaa-ef-apeeifie-gravifeyr

(@ "Permitted release'" means

(@) any federally permitted release as defined under
£2 U.S.C. § 9601(10) (CERCLA), or

(B) anv release authorized by statute, ordinance,
regulation, or rule of any state, municipality or local
government or by any specific permit, license, or similar
authorization from any such agency, including one of the
foregoing which recognizes a standard-industry practice,
including variances obtained from any such agency which
allow operations for fTacilities during a period of time when
such faciliti-iafrwdo- not conform with relevant statutes,
ordinances, regulations or rules. The term includes
releases iIn accordance with anv court order or consent
decree.

Q) —{8F "'release" means any release as defined
under 42 U.S.C. 8 9601 (22) (CERCLA) , except that the term
does not include any permitted release, meena-an
infcenfeienal-er-uninfeenfcieRai-release-intee-fehft-envirenmettt-ef

tehe-state-T



* Sec. 2. AS 46 is amended by adding a new chapter to read:

CHAPTER 09. HAZARDOUS SUBSTANCE RELEASE CONTROL.

Sec. 46.09,010. REPORT OF HAZARDOUS SUBSTANCE
RELEASES. (@ Except as provided in (b) of this section, a
person in charge of a facility vehieler-veaeel-er-eenfcairse*?
from whichy-er-a-plaee-efe-whiehy a hazardous substance 1is
released in excess of any quantity established pursuant to
subsection (b)shall report the release to the department and
any other appropriate public safety agencies designated by
the department promptly after learning of the release.

()] The department shall promulgate regulations
establishing that quantity of any hazardous substance the
release of which shall be reported pursuant to this section.
For any hazardous substance for which a reportable quantity
has been established pursuant to regulations promulgated
under 33 U.S.C. 8 1321(b) (@) (Federal Water Pollution
Contr”~ykct) , such reportable quantity shall be deemed the
reportable quantity for purposes of this section, unless and
until superseded by regulations issued by the department.

-fbF-The-eeiTUfliaaieneir-may-enfeer-inte-an-agreement
with-a-persen-fer-the-periedie-reperting-ef-a-eentreiled
reieeae-efra-hagardeue-sttbafeenee-if-fche-r-elease-ia-nefe-ifite
wafcerr

Sec. 46.09.020. CONTAINMENT AND CLEANUP OF A “
RELEASED HAZARDOUS SUBSTANCE. (@ A person who causes a

release of a hazardous substance from a facility shall take

10.



make reasonable steps necessary efferfcn to contain and clean
up the hazardous substance promptly after learning of the
releaseT-unleaa-fche-eemmiaeienejf-defcerminea iIln a manner
which 1is consistent with the guidelines developed under
subsection (b) of this section.

41)- effcer-eenau”.ting-the-Bnvirenraentai-Prefceefcien
Ageney-er-apprepriafee-peblie-9afefey-ageneie97-fehas:
eenfcainmenfc-ee-eleantjp-ia-feeehnieaiiy-infeasible?

e(2f-fchat-eenfcainmenfc-eTf-eieanup-weuid-eau9e *
greater eRvirenmental-damage-than-the-reieaae-weuid-eauae-ie
unabated/-er

45)— that-eentainment-er-eleanup-weuid-peae-a
greafeer-threat-te-humaR-iife-er-health-than-the-releaae
itaelir

() The commissioner shall develop guidelines
prescribing general procedures and methods to be used in the

emnhl..

~containment and cleanup of a hazardous substances. «The
>»K

guidelines developed by the comissioner shall be consistent

with the national contingency plan as revised and
republished pursuant to 42 U.S.C. § 9605. Until the
commissioner develops guidelines pursuant to this
subsection*; the national contingency plan revised and
republished pursuant to 42 U.S.C. § 9605 shall be deemed to
be the guidelines prescribing general procedures and methods
to be used in the containment and cleanup of a hazardous

substance. . -\



) (@ |If the commissioner determines that the
containment and er cleanup of a hazardous substance
undertaken pursuant to subsection @ of this section is
inadequate, the commissioner shall notify the person
undertaking the containment and cleanup in writing
specifying the respects in which the actions taken are
inadequate and what actions are required. Such person shall
have an opportunity to respond and comment on the
determination of the commissioner or to request a hearing
regarding the undertaking of the containment and cleanup.
The determination of the department shall be upheld if it is
found that the containment and cleanup is not consistent
with the guidelines issued pursua. t to subsection (b) of
this section.

@ If a determination of the department
pursuant to subsection (¢) () of this section is upheld, the

—department may _

() direct the person undertaking the
containment and cleanup to modify”™ the containment and
cleanup so as to meet the criteria of subsection (@ of this
section, or

& (B) direct the person undertaking the

containment and cleanup to cease and may undertake the
containment and cleanup directly or by contract so as to-

meet the criteria of subsection (@@ of this section.



Nothing in this section shall be construed to
prevent or otherwise delay the authority of the department
to undertake or contract for the containment and cleanup of
a release of £ hazardous substance from j facility iIn the
event of a disaster as defined in AS 26.23.230 and
AS 44.19.050 to the extent necessary to respond to the
disaster. fehe-eemmissiener-may-direefe-the-persen
underfeaking-fehe-eentainmenfe-er-eleanup-fee-eease-and-may
underiake-fehe-eenfeainraenfe-er-eleanup-direetly-er-by
eentraetr

@ IT the identity of a person who causes or
responsible ife-appears-fee-fche-eeramissiener-bhafe-fehe-eause-er
responsibility for the release of a hazardous substance from
a facility is unknown is-unelear-or-unexplained, the
commissioner may immediately undertake the containment and
cleanup of th,e release I accordance with the guidelines
developed pursuant to subsection (b). unless-fehe
eemmissiener-deterraines

mdf-affcer-eensulteing-fehe-Envirenraental-Preteefeien
Ageney-er-apprepriafce-pubiie-saiefcy-ageneiesT-thafe
eenfcainment-or-eleandp-is-teehnieally-infeasibler

*3}+ thafe-eenfcainmenfe-er-eleanup-weuld-eause
greaier-envirenmenfcai-damage-fehan-the-release-weuld-eause-if

unabafeedf-or

1S



43f*-fchat-eenfeatnmenfe-er-eieanup-weald-pe9e-a
greafeer-fehreafc-fee-human-1ife-er-heaifeb-fehan-fche-release
ifcaelf-r

e The commissioner shall enter into agreement
with the Environmental Protection Agency, and may enter into
agreements with other persons and municipalities, in order
to

(1) facilitate a coordinated and effective
hazardous substance release response in the state; or

(@ provide for cooperative hazardous substance
release notification procedures?-07?

— previde-fer-eeeperative-review-ef-haBardea®
sabsfcanee-seleaae-respense-eentingeney-pians-submitted-te
the-departmentv

Sec. 46.09.030. DISASTER EMERGENCIES. The
commissioner may request the governor to determine that"an
actual or imminent release of a hazardous substance
~constitutes a disaster emergency under AS 26.23. IT the
governor declares a disaster emergency under AS 26.23, the
commissioner may assist the adjutant general in the relief
of the emergency.

*Sec. 46.09.040. HAZARDOUS SUBSTANCES CONTAINMENT
AND CLEANUP. The commissioner may contract with a person or
a municipality for personnel, equipment, or services that
may be useful to carry out the requirements of this chapter.

If the commissioner determines that it is iInfeasible to

14.



contract with a person or a municipality, the commissioner
may establish and maintain containment and cleanup
personnel, equipment, and supplies necessary to carry out

the requirements of this chapter.

Sec. 46.09.050. COMPACTS AUTHORIZED. The
governor may enter into supplementary agreements, reciprocal
arrangements, and compacts with another state or country for
the implementation of this chapter subject to the approval
of the Congress of the United States, if required, under the
Constitution of the United States.

Sec. 46.09.060. MUNICIPALITIES. () If a
provision of this chapter or of a regulation adopted by the
commissioner under this chapter conflicts with the charter,
ordinance, or regulation .of a municipality, the provision of
this chapter or of the regulation adopted by the
commissioner under this chapter prevails.

(b) Authority to containy and clean upy-er-prevenfe a
release or threatened release of eil-er-ef a hazardous
substance from a faciIityy—and—fee—eMeffeiae—etheg—pewer9
neee9 9af=y-te-tmplement-feht9-ehaptej?-and-AS-46r68--aife _is
granted to municipalities that do not otherwise have that
authority.*" -Except as provided in (@ of this section, a
municipality may exercise its police power within the area

of the municipality.

15



Sec. 46.09.070. REGULATIONS. The commissioner
shall adopt only those regulations which are expressly
required to implement the specific purposes of this chapter.

Sec. 46.09.900. DEFINITIONS. In this chapter

(@ '"commissioner'" means the commissioner of
environmental conservation;

(2)"containment and cleanup™ means action taken in
the event of a release or threatened release of & hazardous
substance from a facility as may be necessary to prevent,
minimize or mitigate an imminent and substantial danger to
public health and the environment, including such actions as
may be necessary to monitor, assess and evaluate the release
or threat of release of a hazardous substance from a
facility and actions to contain or abate such release or
threatened release and incidental administrative costs
ineiudea-tehe-direet-and—indireefc”-efferfea-aaaeeiated-with-fehe
prevenfcieny-abafcemenfcy-eenfcainmentyrer-remeval-of-a
hagardeua-aubafeaneey-fche-reafeerafeieft-ef-fehe-enyirenmenfey-and
ineideftfeal-admiRiatrafcive-eeafca;

() "department"” means the Department of
Environmental Conservation;

4 "facility" means a fTacility or a vessel as
defined under 42 U.S.C. 8 9601 (9O and (28) (Comprehensive
Environmental Response Compensation and Liability Act of “
1980 or CERCLA);

«f4F (6) "hazardous substance'™ means



(A any hazardous waste identified by the
department pursuant to AS 46.03.299 an-eiemenfc-er
eompound-fchaty-when-ifc-entera-infco-er-en-the-surfaee-ef
aubaurfaee-land-er-wafeer-ef-fche-afcatey-presenta-an
imminenfc-and-aubafcantiai-danges-te-fche-publie-health-er
welfareT-er-fce-fiahT-animaiav-vegetafcteny-er-any-peirfe
ef-fche-natusral-habifeat-in-whieh-fi9h7-antmal3--ej?
wiidltfe-may-be-feund; or

(B) a substance defined as a hazardous
substance under 42 U.S.C. 9601 (14) -9657?
-fGomprehenaive-BnviteHmehtai-ReapenaeT-GempencatienT
and-bzabxtlifey-Aete-e£-4989}- (CERCLA);

() "permitted release'" means -

(@ any federally permitted release as

defined under 42 U.S.C. 8§ 9601(10) (CEggLA), or

B) any release authorized.by statute,

ordinance, regulation, or rule of any state, municipality or
local government or by any specific permit, license, or
similar authorization from any such agency, including one of
the foregoing which recognizes a standard industry practice,
including variances obtained from anv such agency which
allow operations for facilities during a period of time when
such facilities do not conform with relevant statutes,
ordinances, regulations or rules. The term includes
releases iIn accordance with any court order or consent

decree.



@) -f5}-"release” means any rele“ase as defined
under 42 U.S.C. 8 9601(22) (CERCLA), except that the term
does not include any .pgjmitted -release an-intentienai-er
uninfeenfeienal-reiease-infee-fehe-envirrenment-ef-the-abafee.

* Sec. 3. AS 26.23.050(b) 1is amended to read:

() Whenever, and to the extent that, money 1is
needed to cope with a disaster, the first recourse shall be
to funds regularly appropriated to state and local agencies.
The second recourse shall be to funds available in the
disaster relief fund or the oil and hazardous substance
release response fund, as appropriate. |1f money available
from these sources is insufficient, and if the governor
finds that other sources of money to cope with the disaster
are not available or are insifficient, the governor;an,
notwithstanding any limitation imposed by AS 37.07.080(e),
transfer and spend money appropriated for other purposes or,
in situations involving natural disasters, borrow from the
United States government or other public or private sources
for a term not to exceed two years.

* Sec. 4. AS 26.23.230(1) 1is amended to read:

(€)) "disaster”™ means the occurrence or imminent
threat of *wi-despread or severe damage, injury, or loss of
life or property resulting from any natural or nonmilitary
man-made cause including, but not limited to, fire, flood,
earthquake, Ilandslide, mudslide, avalanche, wind-driven

water, weather condition, tsunami, (OIL SPILL OR OTHER WATER



CONTAMINATION REQUIRING EMERGENCY ACTION TO AVERT DANGER OR
DAMAGE], volcanic activity, epidemic, air contamination,
blight, iIn station, explosion, riot, equipment failure, or
shortage of food, water, fuel, or clothing, or the release
of eil-er a hazardous substance requiring prompt action to
avert environmental danger or damage;

* Sec. 5. AS 44.19.050 is amended to read:

Sec. 44.19.050. DEFINITION. In AS 44.19.048 and
44.19.049, '"disaster”™ means the occurrence or imminent-
threat of widespread or severe damage, injury, or loss of
life or property resulting fro:., any natural or man-made
cause including, but not limited to, fire, flood,
earthquake, landslide, avalanche, wind-driven water, weather
conditions, tsunami, .[OIL SPILL OR OTHER WATER CONTAMINATION
REQUIRING EMERGENCY ACTION TO AVERT DAMAGE,] volcanic
activity, epidemic, air contamination, blight, infestation,

explosion, [OR] riotr~or the releasa.-of eli-er a hazardous

substance requiring prompt actioned* avert environmental
danger.or damage. |
* Sec. 6 AS 45.45.900 is amended to read:

Sec. 45.45.900. INDEMNIFICATION AGREEMENTS CONTRA
TO PUBLICPOLICY. A provision, clause, covenant, or
agreement contained in, collateral to, or affecting a [ANY]
construction contract that [WHICH] purports to indemnify*the
promisee against liability for damages for (1) death or

bodily injury to persons, (@) injury to property, @@ design



defects or (@ [ANY] other loss, damaqe or expense arising
under (@), (@), or (@) of this section from the sole
negligence or wilful misconduct of the promisee or the
promisee™s agents, servants or independent contractors who
are directly responsible to the promisee, is against public
policy and is void and unenforceable; however, this
provision does not affect the validity of an [A\Y,l insurance
contract, workers®™ compensation, or agreement issued by an
insurer subject to the provisions of AS 21, or a provision,
clause, covenant, or agreement of indemnification respecting
the handling, coiilLdiiiment and er cleanup of ex4-er hazardous
substances as; defined in AS 46.

* Sec. 7. AS"46.03.290(@) is amended to read:

@ When the department finds that an actual
imminent-discharge of oil, a hazardous substance, or low
level radioactive materials to the air, watex., land or
subsurface land of the state poses an iImmediate and
substantial threat to the public health or welfare,” or the
environment of the .state, it may i.ssue an order declaring an
emergency and directing a person or persons to take action.,
the department believes necessary to meet the emergency, and
protect tfrepublic health, welfare, or environment.
*-See--8r— AS-46r03-i9-amended-bj-addtng-a-new-3eefeten-fee
read:- _

See-r-46v03v?45r—- HA3ARBOHS-SUBSTAN€€B-REBEASEt

Exeepfc-fer-a-eentrel4ed-releaae7-*:he-reperting-e€-which-i3

or



fche-aabjeefe-ef-aR-agreemente-wifeh-fehe-eerwnisaiener-Hnder
AS-46v99v01G4bf7“a-Fepr9en-maY-nefe-eaH3e-ei?-permife-fehe
redeaae-of-a-haeardea3-aab3fcanee-aa-defined-in-AS-46T09T999T
*Sec. 9. AS 46.03.760(a) 1is amended to read:

@ A person who violates or causes or permits
be violated a provision of this chapter other than
AS 46.03.250-46.03.314, or a provision of AS 46.04 or
AS 46.09, or a regulation, a lawful order of the department,
or a permit, approval, acceptance, or term or condition of a
permit, approval or acceptance issued under this chapter or
AS 46.04 or AS 46.09 is liable, in a civil action, to the
state for a sum to be assessed by the court of not less than
$500 nor more than $100,000 for the initial violation, nor
more than. $5,000 for each day after that on which the
violation continues, and that shall reflect, when
applicable,

(D reasonable compensation.in the nature of .
liquidated damages for any adverse environmental effects
caused by the violation, that shall be determined by the
court according to the toxicity, degradability and dispersal
characteristics of the substance discharged, the sensitivity
of the redfeiving environment, and the degree to which the
discharge degrades existing environmental quality;

(@ reasonable costs incurred by the state in
detection, investigation, and attempted correction of the

violation;



(€)) the economic savings realized by the person

not complying with the requirement for which a violation is
charged.
* Sec. 10. AS 46.03.765 is amended to read:

AS 46.03.765. INJUNCTIONS. The superior court
has jJurisdiction to enjoin a violation of this chapter, [OR]
AS 46.04, or AS 46.09 or of a regulation, a lawful order of
the department, or permit, approval, or acceptance, or term
or condition of a permit, approval, nr acceptance issued
under this chapter™ (OR] AS 46.04, or AS 46.09. In actions
brought under this section, temporary or preliminary relief
may be obtained upon a showing of an imminent threat of
continued violation, and probable success on the merits,
without the necessity of demonstrating physical irreparable
harm. The balance of equities iIn actions under this section
may affect the timing of compliance, but not the necessity
of compliance within a reasonable period of time.

* -SecT™ 11. AS 46.03.780 (@ 1is amended to read:

.@d A person who violates a provision of this
chapter™ [OR] AS "46.04, or AS 46.09, or who fails to perform
a duty imposed by this chapter™ (OR] AS 46.04, or AS 46.09,
or violates or disregards an order, permit or other
determination of the department made under the provisions of

this chapter™ [OR] AS 46.04, or AS 46 .09, respectively, arid



thereby causes the death of fish, animals, or vegetation or
otherwise injures or degrades the environment of the state
is liable to the state for damages.

* Sec. 12. AS 46.03.790(a) 1is amended to read:

(@ Except as provided in (d) - (P of this
section, a person who negligently violates a provision of
this chapter, (OR) AS 46.04, or AS 46.09, or of a
regulation, lawful order of the department, or permit,
approval, or acceptance, or term or condition of a permit,
approval, or acceptance issued under this chapter, [OR]

AS 46.04, or AS 46.09 1is guilty of a class B misdemeanor.
* Sec. 13. AS 46.03.790(b) is-amended to read:

(b) Except as provided in (d - (P of this
section, a person who knowingly violates a provision of this
chapter™ [OR] AS 46.04, or AS 46.09, or of a regulation,*
lawful order of the department, or permit, approval, or
acceptance, or term or condition of,a permit, approval, or
acceptance issued under this chapter™ (OR] AS 46.04, or
AS 46.09 is guilty of a class A misdemeanor.,

* Sec. 14. AS 46.03.790(d) 1i1s amended to read:.

(d Notwithstanding Aa) and (b)) of this section, a
person whcTfails to provide or TfTalsely states information
required unde*- AS 46. 03.755~ [OR] AS 46.04 , or AS 46.09 is
guilty of a misdemeanor and, upon conviction, 1is punishable

by a fine of not more than $25,000, or by imprisonment for



not more than one year, or by both. Each unlawful act
constitutes a separate offense.
* Sec. 15. AS 46.04.010 is amended to read:

Sec.- 46.04.010. REIMBURSEMENT FOR CLEANUP
EXPENSES. The department shall promptly seek reimbursement
[, EITHER] under AS 46.03.760(e), AS 46.08.070, or from an
applicable federal fund, for the expenses it incurs in
cleaning up or containing a discharge of oil. IT the
department obtains reimb..r j;aent for a portion of its
expenses from a federal fund, the remainder of the expenses
incurred may be recovered under AS 46.03.760(e) or
AS 46.08.070. Money received by the department under this
section shall be deposited in the general -fund and credited
to a special account called the ”oil and hazardous substance
release mitigation account'.

*Sec. 16. AS 46.04.090(b) 1is amended to read:

oW -

v Vo) Inspection and enforcement employeeé of the
department designated by the commissioner are peace officers~
in the performance of their duties under this chapter”

AS 46.09, and AS 46.03.

* Sec 17. Not later than January 1, 1987, the commissioner

of environmental conservation shall, develop guidelines under
AS 46.09.020, added by sec. 2 of this Act.

* Sec. 18. Not later than October 1, 1987, the commissioner
of environmental conservation shall adopt regulations under

AS 46.09.070, added by sec. 2. of this Act.



miBSSSSgraHMKA™H

* Sec. 19. Notwithstanding the provisions of

AS 37.05.159(b) and AS 37.07.080(e), the governor may,
during the 1987 fiscal year, transfer from the reserve for
emergency operating expenses account to the oil and
hazardous substance release response fund (AS 46.08) amounts
that, when added to the gmounts appropriated,
reappropriated, o~ transferred to the response fund in laws
enacted by the legislature during the 1966 regular
legislative session, do not exceed $1,000,000.

* Sec. 20. AS 4b.03.758(k) 1is repealed.

* Sec. 21 Sections 1-18 and 20 of this Act take effect
immediately in accordance with AS 01.10.070(c).

* Sec. 22. Section 19 of this Act takes effect July 1,

1986.

25.
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. csHB 470£Fin) - page 2 of 4

In order to manage a program which responds to both immediate
and long-term releases of oil and hazardous substances and to
make effective use of the fund created by this proposed legis-
lation, several new positions would be required.

Funding for nine months of personal services 1is requested for
FYy 87,

A Response Capability

1. Two environmental field officer positions to inves-
tigate reports of spilled materials, monitor cleanup activities,
work with community government and safety agencies on plans for
responding to locallemergencies involving chemical spills/fTires.
The field officers wouldbe assigned in Anchorage for the £outh-
central Region but would be available to respond to emergencies
throughout .the state. The new position form total reflects fund-
ing for one position and should be doubled to reflect the two
positions.

2. One administrative assistant position to assist pro-
gram staff by preparing contract documents for municipalities, by
tracking and recording expenditures of the fund and by preparing
the Tfiscal reports required by the Legislature.

B. Support Costs

1. Travel funds of 3.0 for the administrative position
and 5.0 per field officer position will be necessary to con-
duct hearings on regulations, investigate iIncidents and parti-
pate in training programs.

2. Contractual funds of about 7.0 per position are re-
quired to pay office costs including telephones, xeroxing,
word processing, utilities, jJanitorial costs, printing and
advertising costs and registration fees for training courses.

3. Funds for office supplies amounting to about 1.5 are
requested; 2.0 is requested to replace expendable Tfield samp-
ling and safety supplies; and 5.0 is requested to repair labor-
atory testing equipment and replace supplies.

4. Equipment funds of 2.0 are requested for desks, chairs,
partitions, bookshelves and similar items necessary to equip the
office of each position.

TOTAL
REQUEST

100.8

13.0

21.0

8.5

6.0

149.3
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Request For
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Anchorage 1

This new field officer will augnent the existing ¢
oil spill position to Investigate reports of
spilled hazardous materials, monitor cleanup
activities, and work with community goverrwent
and local safety agencies on plans for respond-
ing to eaargandes due to spills or fires
Involving chealcaCs. This person will require
safety training and equipment to ntnlalze expos-
ure to hazardous chemicals. This person will

work with existing staff as a team of two for
safety purposes tdien Investigating Incidents
Involving spills of hazardout materials especially
8a confined areas. This porsonwlll obtain
samples and other Informtilon necessary to take
enforcement actions under federal or State laws.

Ue expect to fill this position on October 1, 198*.

Funding for nine months has been requested for
FT AT.

| f
Agency Environmental Connor™ il»n CSHB 470(Fin) FY 87
BJIU Environmental Quality “
_ } A 45 U
Component Southcentral Region InKH



Sectional Analysis

Senate Finance Committee amendments to CSHB 470 (Fin) am - An
Act relating to the release of oil and hazardous substances;
repealing the oil spill mitigation account; and providing for
an effective date.

Page 6, Line 10

Paragraph (8) 1is deleted, and new definitions are added to
read:

@) "permitted release”™ means a release occurring under the
authority of a valid permit issued by the department or by the
Environmental Protection Agency.

(@ "release”™ means any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting, escaping,
leaching, dumping, or disposing into the environment, except
that release does not include a permitted release or an act of
nature which is unforeseeable in kind or degree.

(10) "threatened release™ means a situation in which there
is an imminent danger that a release will occur.

Page 7. Line 5

to human life or health than if the release [ITSELF] were not
contained or cleaned up.

Page 7, Line 24

to human life or health than if the release [ITSELF] were not
contained or cleaned up.

Page 10. Line 1

Paragraph (6) is deleted, and new definitions are added to
read:

(B) "permitted release'" means a release occurring under the
authority of a valid permit issued by the departme j or by the
Environmental Protection Agency.

(®) "release”™ means any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, Iinjecting, escapinr
leaching, dumping, or disposing into the environment, except
that release does not include a permitted release or an act of
nature which is unforeseeable in kind or degree.



@ "threatened release” means a situation in which there

is an imminent danger that a release will occur<

Page 15. Line 7

Sections 19 - 22 are deleted and replaced with the following

language:
* Sec. 19. AS 46.03.758(k) is repealed.

* Sec. 20. This Act takes effect immediately in accordance
with AS 01.10.070(c).
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. CSHB *70£Fin) - PaSe 2 of 4

In order to manage a program which responds to both immediate
and long-term releases of oil and hazardous substances and to
make effective use of the fund created by this proposed legis-
lation, several new positions would be required.

Funding for nine months of personal services 1is requested for
FYy 87,

Al Response Capability

1. Two environmental Tfield officer positions to inves-
tigate reports of spilled materials, monitor cleanup activities,
work with community government and safety agencies on plans for
responding to local"emergencies involving chemical spills/fires.
The Ffield officers would be assigned in Anchorage for the South-
central Region but would be available to respond to emergencies
throughout the state. The new position form total reflects fund-
ing for one position and should be doubled to reflect the two
positions.

2. One administrative assistant position to assist pro-
gram staff by preparing contract documents for municipalities, by
tracking and recording expenditures of the fund and by preparing
the Fiscal reports required by the Legislature.

B. Support Costs

1. Travel funds of 3.0 for the administrative position
and 5.0 per field officer position will be necessary to con-
duct hearings on regulations, investigate incidents and parti-
pate in training programs.

2. Contractual funds of about 7.0 per position are re-
quired to pay office costs including telephones, xeroxing,
word processing, utilities, jJanitorial costs, printing and
advertising costs and registration fees for training courses.

3. Funds for office supplies amounting to about 1.5 are
requested; 2.0 is requested to replace expendable field samp-
ling and safety supplies; and 5.0 is requested to repair labor-
atory testing equipment and replace supplies.

4. Equipment funds of 2.0 are requested for desks, chairs,
partitions, bookshelves and similar items necessary to equip the
office of each position.

TOTAL
REQUEST

100.8

13.0

21.0

149.3
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Sectional Analysis

Senate Finance Committee amendments to CSHB 470 (Fin) am - An
Act relating to the release of oil and hazardous substances;
repealing the oil spill mitigation account; and providing for
an effective date.

Page 6. Line 10

Paragraph () is deleted, and new definitions are added to
read;

(@) "permitted release'"™ means a release occurring under the
authority of a valid permit issued by the department or by the
Environmental Protection Agency.

(@ "release”™ means any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting, escaping,
leaching, dumping, or disposing into the environment, except
that release does not include a permitted release or an act of
nature which is unforeseeable in kind or degree.

(10) "threatened release" means a situation in which there
is an imminent danger that a release will occur.

Page 7. Line 5

to human life or health than if the release [ITSELF] were not
contained or cleaned up.

Page 7, Line 24

to human life or health than if the release [ITSELF] were not
contained or cleaned up.

Page 10. Line 1

Paragraph () is deleted, and new definitions are added to
read;

(B) "permitted release" means a release occurring under the
authority of a valid permit issued by the department or by the
Environmental Protection Agency.

(®) "release™ means any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting, escaping,
leaching, dumping, or disposing into the environment, except
that release does not include a permitted release or an act of
nature which is unforeseeable in kind or degree.



a "threatened release™ means a situation

in which there
is an imminent danger that a release will occur.

Page 15. Line 7

Sections 19

- 22 are deleted and replaced with the following
language;

* Sec. 19. AS 46.03.758() 1is repealed.

* Sec. 20. This Act takes effect immediately

in accordance
with AS 01.10.070(c).



HOUSE FINANCE COMMITTEE
LETTER OF INTENT
FOR
CS HB 470 (FINANCE)

To encourage responsible, experienced Alaskan companies to
enter the oil and hazardous substance cleanup business and to
facilitate the goals of cleaning up these substances, it is the
intent of the Legislature to clarify the definition of
construction contracts™ iIn AS 45.45.900. The provision in CS HB
470 (Finance) addresses an ambiguity in the current statute which
prohibits indemnification agreements in construction contracts by
specifically exempting hazardous waste cleanup contracts from
this definition.

The provision does not require any entity, public or

private, to enter into an indemnification agreement. It is not
intended to hold any party harmless or exempt parties from
liability for mishandling of oil or hazardous substances. The

intent is to provide a mechanism for the allocation of liability
among parties by allowing them to enter into contracts which
provide protections and clear lines of responsibility.

Al Adams, Chair
House Finance Committee
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Sec. 46.08.020. FINANCING OF THE FUND. (a) The legislature may
appropriate from the following sources to the fund:

(¢D) money received from federal, state, or other sources or
from a private donor;

(2) money recovered or otherwise received from parties
responsible for the containment and cleanup of oil or a hazardous
substance at a specific site, but excluding funds from performance
bonds and other forms of financial responsibility held in escrow
pending satisfactory performance of a privately financed response
action;

3) fines, penalties, or damages recovered under this
chapter or other law for costs incurred by the state as a result of
the release or threatened release of oil or a hazardous substance.

(b) Money received by the state under (a)(2) and (a)(3) of this
section sha”l be deposited in the general fund and <credited to a

special account called the "oil and hazardous substance release miti-
gation account.”™ The legislature may annually appropriate to the fund
from this account a sum equal to the amount received under (a)(2) and
(a)(3) of this section during the calendar year preceding the legisla-
tive session in which the appropriations are to be made.

Sec. 46.08.030. FINANCING THE ABATEMENT OF OIL OR HAZARDOUS
SUBSTANCE RELEASES. It is the intent of the legislature and declared
to be the public policy of the state that funds for the abatement of a
release of oil or a hazardous substance will always be available.

Sec. 46-08.040. PURPOSES OF THE FUND. The commissioner may use
money from the fund to

(¢D) contain, clean up, and take other necessary action,

such as monitoring, assessing, investigating, and evaluating the

release or threatened release of oil or a hazardous substance that

CSHB 470(Fin) anm -2-
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Offered: 3/14/86

Referred: Rules
Original sponsors: Davis, Koponen,
Hurley, et al
IN THE HOUSE BY THE FINANCE COMMITTEE
CS FOR HOUSE BILL NO. 470 (Finance) am
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to the release of oil and hazardous

BE

substances; repealing the oil spill mitigation ac-
count; and providing for an effective date."
IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46 1is amended by adding a new chapter to read:
CHAPTER 08. OIL AND HAZARDOUS SUBSTANCE RELEASES.

Sec. 46.08.005. PURPOSE. The legislature finds and declares
that the release of oil or hazardous substances into the environment
presents a real and substantial threat to the public health and wel-
fare, to the environment, and to the economy of the state. The legis-
lature therefore concludes that it is in the best interest of the
state and its citizens to provide a readily available fund for the
payment of the expenses incurred by the Department of Environmental
Conservation in the protection of the environment of the state from
the release of oil or hazardous substances.

Sec. 46.08.010. FUND ESTABLISHED. (a) There is established in
the state general fund the oil and hazardous substance release re-
sponse fund. The fund shall be administered by the commissioner of
environmental conservation.

(b) Money from an appropriation made to the fund remaining in
the fund at the end of a fiscal year remains available for expenditure
in successive fiscal years.

(c) The fund shall be used for actual expenses incurred under

AS 46.08.040. The fund may not be used for capital improvements.

-1- e CSHB 470(Fin) am



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

Sec. 46.0a.020. FINANCING OF THE FUND. (a) The legislature may
appropriate from the following sources to the fund:

(1) money received from federal, state, or other sources or
from a private donor;

(2) money recovered or otherwise received from parties
responsible for the containment and cleanup of oil or a hazardous
substance at a specific site, but excluding funds from performance
bonds and other forms of financial responsibility held 1iIn escrow
pending satisfactory performance of a privately financed response
action;

(3) fines, penalties, or damages recovered under this
chapter or other law for costs incurred by the state as a result of
the release or threatened release of oil or a hazardous substance.

(b) Money received by the state under (a)(2) and (a)(3) of this
section shall be deposited in the general fund and credited to a
special account called the "oil and hazardous substance release miti-
gation account."™ The legislature may annually appropriate to the fund
from this account a sum equal to the amount received under (a)(2) and
(a)(3) of this section during the calendar year preceding the legisla-
tive session in which the appropriations are to be made.

Sec. 46.08.030. FINANCING THE ABATEMENT OF OIL OR HAZARDOUS
SUBSTANCE RELEASES. It is the intent of the legislature and declared
to be the public policy of the state that funds for the abatement of a
release of oil or a hazardous substance will always be available.

Sec. 46.08.040. PURPOSES OF THE FUND. The commissioner may use
money from the fund to

(1) contain, clean up, and take other necessary action,
such as monitoring, assessing, investigating, and evaluating the

release or threatened release of oil or a hazardous substance that

CSHB 470(Fin) am -2-
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poses an imminent and substantial threat to the public health or
welfare, or to the environment;

(2) provide matching funds for participation in federal oil
discharge cleanup activities and under 42 U.S.C. 9601 - 9657 (Compre-
hensive Environmental Response, Compensation, and Liability Act of
1980); and

3) recover the cost to the state or to a municipality of a
containment and cleanup resulting from the release or the threatened
release of oil or a hazardous substance.

Sec. 46.08.050. RECORDS OF THE FUND, (a) The department shall
maintain accounting records showing the income and expenses of the
fund.

(b) The department shall develop procedures governing the expen-
diture of, and accounting for, money expended from the fund, and may
not delay implementation of this chapter pending the effective date of
the procedures.

Sec. 46.08.060. REPORT TO THE LEGISLATURE. (a) The commis-
sioner shall submit a report to the legislature not later than the
10th day following the convening of each regular session of the legis-
lature. The report may include information considered significant by
the commissioner but must include:

(€H) the amount of money expended under AS 46.08.040 during
the preceding fiscal year;

(2) the amount and source of money received and money
recovered during the preceding fiscal year as specified in AS 46.08.-
020;

(3) a summary of municipal participation in responses
funded by the fund;

4) a detailed summary of department activities in

-3- CSHB 470(Fin) am
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responses funded by the fund during the preceding fiscal year, includ-
ing response descriptions and statements outlining the nature of the
threat; and

(5) the projected cost for the next fiscal year of monitor-
ing, operating, and maintaining sites where response has been com-
pleted or is expected to be continued during the fiscal year.

(b) As part of the department®s on-going identification efforts
associated with oil spill or hazardous waste sites, the commissioner
shall include in the report under this section

(¢D) a summary of the sites identified by the department;

) the 1immediate and long-term threats to the public
health or welfare or to the environment posed by these sites; and

(3) the appropriate actions needed to abate these threats,
and their estimated cost.

Sec. 46.08.070. REIMBURSEMENT FOR CONTAINMENT AND CLEANUP. ()

The commissioner shall seek reimbursement promptly under this section,
AS 46.03.760(e), or federal law for the cost incurred in the <cleanup
or containment of oil or a hazardous substance that has been released.

(b) The attorney general, at the request of the commissioner,
may seek to recover money expended by the department under this chap-
ter or other law to contain and clean up oil or a hazardous substance
that has been released or to control the threatened release of oil or
a hazardous substance.

(c) The department may reimburse a municipality for actual
expenses, other than normal operating expenses, incurred in the abate-
ment of a release or threatened release of oil or a hazardous sub-
stance if

(¢D) the municipality has entered into an agreement with the

commissioner under AS 46.09.020(e) before incurring the expenses for

CSHB 470(Fin) am -4-



which reimbursement is sought; and

(2) the commissioner determines that the expenses were for
a necessary emergency first response to a release or threatened re—
lease that posed an imminent and substantial threat to the public
health or welfare, or to the environment.

Sec. 46.08.080. REGULATIONS. The commissioner may adopt only
those regulations which are expressly required to implement the
specific purposes of this chapter.

Sec. ".6.08.900. DEFINITIONS. In this chapter

(1) "capital improvement"” includes construction, renova—
tion, repair of, and improvement to, a building, but does not include
other improvements to real property, such as construction c2 a dike or
retaining wall;

(2) "commissioner" means the commissioner of environmental
conservation;

(3) "containment and cleanup"” includes the direct and
indirect efforts associated with the prevention, abatement, contain—
ment, or removal of oil or a hazardous substance, the restoration of
the environment, and incidental administrative costs;

(4) "department"” means the Department of Environmental
Conservation;

(5) "fund" means the oil and hazardous substance release
response fund;

(6) "hazardous substance" means

(A) an element or compound that, when it enters into
or on the surface or subsurface land or water of the state,
presents an imminent and substantial danger to the public health
or welfare, or to fish, animals, vegetation, or any part of the

natural habitat in which fish, animals, or wildlife may be found;

-5- CSHB 470(Fin) am
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or
(B) a substance defined as a hazardous substance under
42 U.S.C. 9601 - 9657 (Comprehensive Environmental Response,

Compensation, and Liability Act of 1980);

(@) "oil" means petroleum products of any kind and in any
form, whether crude, refined, or a petroleum by-product, including
petroleum, fuel oil, gasoline, lubricating oils, oily sludge, rily

refuse, oil mixed with other wastes, liquified natural gas, propane,
butane, and other liquid hydrocarbons regardless of specific gravity;
(8) "release™ means an intentional orunintentional release
into the environment of the state.
Sec. 2. AS 46 is amended by adding a new c macer to read:
CHAPTER 09. HAZARDOUS SUBSTANCE RELEASE CONTROL.

Sec. 46.09.010.REPORT OF HAZARDOUS SUBSTANCE RELEASES. ()
Except as provided in (b) of this section, a person 1in charge of a
vehicle, vessel or container from which, or a place at which, a haz-
ardous substance is released shall report the release to the depart-
ment and appropriate public safety agencies promptly after learning of
the release.

(b) The commissioner may enter into an agreement with a person
for the periodic reporting of a controlled release of a hazardous
substance if the release is not into water.

Sec. 46.09.020. CONTAINMENT AND CLEANUP OF A RELEASED HAZARDOUS
SUBSTANCE. (a) A person who causes a release of a hazardous sub-
stance shall make reasonable efforts to <contain and <clean up the
hazardous substance promptly after learning of the release, unless the
commissioner determines

(1) after consulting the EnvironmentalProtection Agency or

appropriate public safety agencies, that containment or cleanup is

CSHB 470(Fin) am -6-
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technically infeasible;

(2) that containment or cleanup would cause greater en-
vironmental damage than the release would cause if unabated; or

(3) that containment or cleanup would pose a greater threat
to human life or health than the release itself.

(b) The commissioner shall develop guidelines prescribing gen-
eral procedures and methods to be used in the containment and cleanup
of a hazardous substance.

(c) If the <commissioner determines that the containment or
cleanup of a hazardous substance undertaken 1is inadequate, the commis-
sioner may direct the person undertaking the containment or cleanup to
cease and may undertake the containment or cleanup directly or by
contract.

(d) If it appears to the commissioner that the cause or respon-
sibility for the release of a hazardous substance is unclear or unex-

plained, the co> .iiissioner may immediately undertake the containment
and cleanup of the release unless the commissioner determines

(1) after consulting the Environmental Protection Agency or
appropriate public safety agencies, that containment or <cleanup is
technically infeasible;

(2) that containment or cleanup would cause greater en-
vironmental damage than the release would cause if unabated; or

(3) that containment or cleanup would pose a greater threat
to human life or health than the release itself.

(e) The commissioner shall enter into agreement with the En-
vironmental Protection Agency, and may enter into agreements with
other persons and municipalities, in order to

(1) facilitate a coordinated and effective hazardous sub-

stance release response in the state;

-7- CSHB 470(Fin) am
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(2) provide for cooperative hazardous substance release
notification procedures; or

(3) provide for cooperative review of hazardous substance
release response contingency plans submitted to the department.

Sec. 46.09.030. DISASTER EMERGENCIES. The commissioner may
request the governor to determine that an actual or imminent release
of a hazardous substance constitutes a disaster emergency under
AS 26.23. If the governor declares a disaster emergency under AS 26.-
23, the commissioner may assist the adjutant general in the relief of
the emergency.

Sec. 46.09.040. HAZARDOUS SUBSTANCES CONTAINMENT AND CLEANUP.
The commissioner may contract with a person or a municipality for
personnel, equipment, or services that may be useful to carry out the

requirements of this chapter. If the commissioner determines that it
is infeasible to contract with a person or a municipality, the commis-
sioner may establish and maintain containment and cleanup personnel,

equipment, and supplies necessary to carry out the requirements of
this chapter.

Sec. 46.09.050. COMPACTS AUTHORIZED. The governor may enter
into supplementary agreements, reciprocal arrangements, and compacts
with another state or country for the implementation of this chapter
subject to the approval of the Congress of the United States, if
required, under the Constitution of the United States.

Sec. 46.09.060. MUNICIPALITIES. () If a provision of this
chapter or of a regulation adopted by the commissioner under this
chapter conflicts with the charter, ordinance, or regulation of a
municipality, the provision of this <chapter or of the regulation
adopted by the commissioner under this chapter prevails.

(b) Authority to contain, clean up, or prevent a release or

CSHB 470(Fin) am -8-
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threatened release of oil or of a hazardous substance, and to exercise
other powers necessary to implement this chapter and AS 46.08, are
granted to municipalities that do not otherwise have that authority.
Except as provided in (a) of this section, a municipality may exercise
its police power within the area of the municipality.

Sec. 46.09.070. REGULATIONS. The commissioner shall adopt only
those regulations which are expressly required to implement the
specific purposes of this chapter.

Sec. 46.09.900. DEFINITIONS. In this chapter

(¢H) "commissioner" means the commissioner of environmental

conservation;

(2) "containment and cleanup” includes the direct and
indirect efforts associated with the prevention, abatement, contain-
ment, or removal of a hazardous s"bstance, the restoration of the

environment, and incidental administrative costs;
(3) "department” means the Department of Environmental
Conservation;
(4 "hazardous substance" means
(A) an element or compound that, when it enters into
or on the surface or subsurface land or water of the state,
presents an imminent and substantial danger to the public health
or welfare, or to fish, animals, vegetation, or any part of the
natural habitat in which fish, animals, or wildlife may be found;
or
(B) a substance defined as a hazardous substance under
42 U.S.C. 9601 - 9657 (Comprehensive Environmental Response,
Compensation, and Liability Act of 1980);
(5) "release"™ means an intentional or unintentional release

into the environment of the state.
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* Sec. 3. AS 26.23.050(b) 1is amended to read:

(b) Whenever, and to the extent that, money is needed to cope
with a disaster, the first recourse shall be to funds regularly appro-
priated to state and local agencies. The second recourse shall be to
funds available in the disaster relief fund or the oii and hazardous
sutstance release response fund, as appropriate. If money available
from these sources is insufficient, and if the governor finds that
other sources of money to cope with the disaster are not available or
are insufficient, the governor may, notwithstanding any limitation
imposed by AS 37.07.080(e), transfer and spend money appropriated for
other purposes or, in situations involving natural disasters, borrow
from the United States government or other public or private sources
for a term not to exceed two years.

* Sec. 4. AS 26.23.230(1) is amended to read:

(1) "disaster" means the occurrence or imminent threat of
widespread or severe damage, 1injui'y, or loss of [life or property
resulting from any natural or nonmilitary man-made cause including,
but not limited to, fire, flood, earthquake, landslide, mudslide,
avalanche, wind-driven water, weather condition, tsunanmi, [OIL SPILL
OR OTHER WATER CONTAMINATION REQUIRING EMERGENCY ACTION TO AVERT
DANGER OR DAMAGE], volcanic activity, epidemic, air contamination,
blight, infestation, explosion, riot, equipment failure, or shortage
of food, water, fuel, or clothing, or the release of oil or a hazard-
ous substance requiring prompt action to aver_ environmental danger or

damage;

* Sec. 5. AS 44.19.050 is amended to read:

Sec. 44.19.050. DEFINITION. In AS 44.19.048 and 44.19.049,
"disaster"” means the occurrence or imminent threat of widespread or

severe damage, injury, or loss of life or property resulting from any

CSHB 470(Fin) am -10-
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natural or man-made cause including, but not limited to, fire, flood,
earthquake, landslide, avalanche, wind-driven water, weather condi-
tion, tsunami, [OIL SPILL OR OTHER WATER CONTAMINATION REQUIRING
EMERGENCY ACTION TO AVERT DAMAGE,] volcanic activity, epidemic, air
contamination, blight, infestation, explosion, [OR] riot, or the
release of oil or a hazardous substance requiring prompt action to
avert environmental danger or damage.

Sec. 6. AS 45.45.900 is amended to read:

Sec. 45.45.900. INDEMNIFICATION AGREEMENTS CONTRA TO PUBLIC
POLICY. A provision, clause, covenant, or agreement contained in,
collateral to, or affecting a [ANY] construction contract that [WHICH]
purports to indemnify the promisee against liability for damages for
(1) death or bodily injury to persons, (2) injury to property, (3)
design defects or (4) [ANY] other loss, damage or expense arising
under (1), (2), or (3) of this section from the sole negligence or
wilful misconduct of the promisee or the promisee®"s agents, servants
or independent contractors who are directly responsible to the proin-
isee, 1is against public policy and is void and unenforceable; however,
this provision does not affect the wvalidity of an [ANY] insurance
contract, workers®™ compensation”™ or agreement issued by an insurer
subject to the provisions of AS 21, or a provision, clause, covenant,
or agreement of indemnification respecting the handling, containment
or cleanup of oil or hazardous substances as defined in AS 46.

Sec. 7. AS 46.03.290(a) is amended to read:

(a) When the department finds that an actual or imminent dis-
charge of oil, a hazardous substance, or low level radioactive mate-
rials to the air, water, land or subsurface land of the state poses an
immediate threat to the public health or welfare, or the environment

of the state, it may 1issue an order declaring an emergency and
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directing a person or persons to take action the department believes
necessary to meet the emergency, and protect the public health,
welfare, or environment.

Sec. 8. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.745. HAZARDOUS SUBSTANCE RELEASE. Except for a
controlled release, the reporting of which is the subject of an agree-
ment with the commissioner under AS 46.09.010(b), a person may not
cause or permit the release of a hazardous substance as defined in
AS 46.09.900.

Sec. 9. AS 46.03.760(a) 1is amended to read:

(a) A person who violates or causes or permits to be violated a
provision of this chapter other than AS 46,03.250 - 46.03.314, or a
provision of AS 46.04 or AS 46.09, or a regulation, a lawful order of
the department, or a permit, approval, or acceptance, or term or
condition of a pernmit, approval, or acceptance issued under this
chapter or AS 46.04 or AS 46.09 is Jliable, 1in a civil action, to the
state for a sum to be assessed by the court of not less than $500 nor
more than $100,000 for the initial violation, nor more than $5,000 for
each day after that on which the violation continues, and that shall
reflect, when applicable,

(1) reasonable compensation in the nature of liquidated
damages for any adverse environmental effects caused by the violation,
that shall be determined by the <court according to the toxicity,
degradability and dispersal characteristics of the substance dis-
charged, the sensitivity of the receiving environment, and the degree
to which the discharge degrades existing environmental quality;

(2) reasonable costs incurred by the state in detection,
investigation, and attempted correction of the violation;

(3) the economic savings realized by the person in not

CSHB 470(Fin) am -12-
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complying with the requirement for which a violation 1is charged.

* Sec. 10. AS 46.03.765 1isamended to read:

Sec. 46.03.765. INJUNCTIONS. The superior court has jurisdic-

tion to enjoin a violation of this chapter® [OR] AS 46.04, or AS 46.09

or of a regulation, a lawful order of the department, or pernmit,
approval, or acceptance, or term or condition of a pernmit, approval,
or acceptance issued under this chapter™ [OR] AS 46.04, or AS 46.09.

In actions brought under this section, temporary or preliminary relief

may be obtained upon a showing of an imminent threat of continued
violation, and probable success on the merits, without the necessity
of demonstrating physical irreparable harm. The balance of equities

in actions under this section may affect the timing of compliance, but

not the necessity of compliance within a reasonable period of time.

* Sec. 11. AS 46.03.780(a) is amended to read:

(a) A person who violates a provision of this chapter® [OR]
AS 46.04, or AS 46.09, or who fails to perform a duty imposed by this
chapter® [OR] AS 46.04, or AS 46.09, or violates or disregards an
order, permit, or other determination of the department made under the
provisions of this chapter”® [OR] AS 46.04, or AS 46.09, respectively,
and thereby causes the death of fish, animals, or vegetation or other-
wise injures or degrades the environment of the state is liable to the
state for damages.
* Sec. 12. AS 46.03.790(a) is amended to read:
(a) Except as provided in (d) - (f) of this section, a person
who negligently violates a provision of this chapter® [OR] AS 46.04,
or AS 46.09, or of a regulation, lawful order of the department, or
permit, approval, or acceptance, or term or condition of a pernmit,
approval, or acceptance issued under this chapter® [OR] AS 46.04j or

AS 46.09 is guilty of a class B misdemeanor.
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*Sec. 13. AS 46.03.790(b) is amended to read:

(b) Except as provided in (d) - (f) of this section, a person
who knowingly violates a provision of this chapter® [OR] AS 46.04, or
AS 46.09, or of a regulation, lawful order of the department, or
permit, approval, or acceptance, or term or condition of a permit,
approval, or acceptance issued under this chapter® [OR] AS 46.04, or

AS 46.09 1is guilty of a class A misdemeanor.

*Sec. 14. AS 46.03.790(d) is amended to read:

(d) Notwithstanding (a) and (b) of this section, a person who
fails to provide or falsely states information required under AS 46.-
03.755j.[0R] AS 46.04, or AS 46.09 is guilty of a misdemeanor and,
upon conviction, 1is punishable by a fine of not more than $25,000, or
by imprisonment for not more than one year, or by both. Each unlawful
act constitutes a separate offense.
*Sec. 15. AS 46.04.010 isamended to read:

Sec. 46.04.010. REIMBURSEMENT FOR CLEANUP EXPENSES. The de-
partment shall promptly seek reimbursement [, EITHER] under AS 46.03.-
760(e), AS 46.08.070, or from an applicable federal fund, for the
expenses it incurs in cleaning up or containing a discharge of oil.
If the department obtains reimbursement for a portion of its expenses
from a federal fund, the remainder of the expenses incurred may be
recovered under AS 46.03.760(e) or AS 46.08.070. Money received by
the department under this section shall be deposited in the general

fund and credited to a special account called the "oil and hazardous
substance release mitigation account".
*Sec. 16. AS 46.04.090(b) is amended to read:

(b) Inspection and enforcement employees of the department

designated by the commissioner are peace officers in the performance

of their duties under this chapter, AS 46.09, and AS 46.03.
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* Sec. 17. Not later than January 1, 1987, thecommissioner of environ—
mental conservation shall develop guidelines under AS 46.09.020, added by
sec. 2 of thisAct.

* Sec. 18. Not later than October 1, 1987, the commissioner of environ—
mental conservation shall adopt regulations under AS 46.09.070, added by
sec. 2 of this Act.

* Sec. 19. Notwithstanding the provisions of AS 37.05.159(b) and
AS 37.07.080(e), the governor may, during the 1987 fiscal \year, transfer
from the reserve for emergency operating expenses account to the oil and
hazardous substance release response fund (AS 46.08) amounts that, when
added to the amounts appropriated, reappropriated, or transferred to the
response fund in laws enacted by the legislature during the 1986 regular
legislative session, do not exceed $1,000,000.

* Sec. 20. AS 46.03.758(k) 1is repealed.

* Sec. 21. Sections 1-18 and 20 of this Act takeeffect immediately
in accordance with AS 01.10.070(c).

* Sec. 22. Section 19 of this Act takes effect July 1, 1986.
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