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O f f e r e d :  4 / 1 5 / 8 6
F o r  T o d a y ' s  C a l e n d a r

r

O r i g i n a l  s p o n s o r s :  T h o m p s o n ,  J e n k i n s ,
U e h l i n g ,  e t  a l

1 I N  THE HOUSE BY  THE RULES  COMMITTEE

2  CS FOR  HOUSE B I L L  NO.  4 6 3  ( R u l e s )  am

3 I N  THE L E G I S L A T U R E  OF THE STATE OF ALASKA

4  FOURTEENTH L E G I S L A T U R E  -  SECOND S E S S I O N

5 A B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  a u t h o r i t y  t o  c o m p r o m i s e

7 c e r t a i n  m i s d e m e a n o r s  a n d  t o  t h e  p a y m e n t  o f  r e s t i t u -

8 t i o n . "

9 BE  I T  ENACTED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA :

1 0  ,v S e c t i o n  1 .  AS  1 2 . 4 5 . 1 2 0  i s  a m e n d e d  t o  r e a d :

1 1  S e c .  1 2 . 4 5 . 1 2 0 .  AU T H O R IT Y  TO COMPROMISE MISDEMEANORS FOR WHICH

1 2  V I C T I M  HAS C I V I L  A C T IO N .  When  a  d e f e n d a n t  i s  h e l d  t o  a n s w e r  o n  a

13  c h a r g e  o f  m i s d e m e a n o r  f o r  w h i c h  t h e  p e r s o n  i n j u r e d  b y  t h e  a c t  c o n s t i -

1 4  t u t i n g  t h e  c r i m e  h a s  a  r e m e d y  b y  a  c i v i l  a c t i o n ,  t h e  c r i m e  m a y  b e

15  c o m p r o m i s e d  e x c e p t  w h e n  i t  w a s  c o m m i t t e d

1 6  ( 1 )  b y  o r  u p o n  a  p e a c e  o f f i c e r ,  j u d g e ^  o r  m a g i s t r a t e  w h i l e

17  i n  t h e  e x e c u t i o n  o f  t h e  d u t i e s  o f  t h a t  o f f i c e ;

1 8  ( 2 )  r i o t o u s l y ;

1 9  ( 3 )  w i t h  a n  i n t e n t  t o  c o m m i t  a  f e l o n y ;

2 0  ( 4 )  l a r c e n o u s l y ^

2 1  ( 5 )  b y  a s s a u l t  a g a i n s t

2 2  ( A )  a  s p o u s e  o r  a  f o r m e r  s p o u s e  o f  t h e  d e f e n d a n t ;

2 3  ( B )  a  p a r e n t ,  g r a n d p a r e n t ,  c h i l d ,  o r  g r a n d c h i l d  o f  t h e

2 4  d e f e n d a n t ;

2 5  ( C )  a  m e m b e r  o f  t h e  s o c i a l  u n i t  c o m p r i s e d  o f  t h o s e

2 6  l i v i n R  t o g e t h e r  i n  t h e  s a m e  d w e l l i n g  a s  t h e  d e f e n d a n t ;  o r

2 7  ( D )  a  p e r s o n  w h o  i s  n o t  a  s p ' *. ■ A o r  f o r m e r  s p o u s e  o f

2 8  t h e  d e f e n d a n t  b u t  wh o  p r e v i o u s l y  l i v e d  i n  a  s p o u s a l  r e l a t i o n s h i p

2 9  w i t h  t h e  d e f e n d a n t .

- 1 - CSHB 463(Rls) am



1 *  S e c .  2 .  AS 1 2 . 5 5 . 0 4 5 ( a )  i s  a m e n d e d  t o  r e a d :

2  ( a )  T h e  c o u r t  m a y  o r d e r  a  d e f e n d a n t  c o n v i c t e d  o f  a n  o f f e n s e  t o

3 m a k e  r e s t i t u t i o n  a s  p r o v i d e d  i n  t h i s  s e c t i o n , i n c l u d i n g  r e s t i t u t i o n  t o

4  a  p u b l i c  o r  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n  t h a t  h a s  p r o v i d e d  c o u n s e l -

5 i n g ,  m e d i c a l ,  o r  s h e l t e r  s e r v i c e s  t o  t h e  v i c t i m ,  o r  a s  o t h e r w i s e  a u -

6 t h o r i z e d  b y  l a w .  B e f o r e  a n  o r d e r  o f  r e s t i t u t i o n  i s  e n t e r e d  t h e  d e f e n -

7 d a n t  m a y  h a v e  a n  o p p o r t u n i t y  t o  e s t a b l i s h  b y  a  p r e p o n d e r a n c e  o f  t h e

8 e v i d e n c e  t h e  i n a b i l i t y  t o  p a y  r e s t i t u t i o n  d u r i n g  t h e  t e r m  o f  t h e

9 s e n t e n c e  [ I N  DETERM IN ING  THE AMOUNT AND METHOD OF PAYMENT OF R E S T I T U -

1 0  T I O N ,  THE COURT SHALL TAKE IN T O  ACCOUNT THE F IN A N C IA L  RESOURCES  OF THE

1 1  DEFENDANT AND THE NATURE OF THE BURDEN I T S  PAYMENT W I L L  I M P O S E ] .

1 2  *  S e c .  3 .  AS 1 2 . 5 5 . 0 5 1 ( a )  i s  a m e n d e d  t o  r e a d :

1 3  ( a )  I f  t h e  d e f e n d a n t  d e f a u l t s  i n  t h e  p a y m e n t  o f  a  f i n e  o r  a n y

1 4  i n s t a l l m e n t  o r  o f  r e s t i t u t i o n  o r  a n y  i n s t a l l m e n t ,  t h e  c o u r t  m a y  o r d e r

1 5  t h e  d e f e n d a n t  t o  s h ow  c a u s e  why  t h e  d e f e n d a n t  s h o u l d  n o t  b e  s e n t e n c e d

1 6  t o  i m p r i s o n m e n t  f o r  n o n p a y m e n t .  I f  t h e  d e f e n d a n t  f a i l s  t o  e s t a b l i s h

1 7  [COURT  F I N D S ]  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  d e f e n d a n t

1 8  d i d  n o t  i n t e n t i o n a l l y  r e f u s e  o r  f a i l  [ D E FA ULT  WAS A T T R IB U T A B LE  TO AN

1 9  I N T E N T IO N A L  REFUSAL  OR F A I L U R E ]  t o  m a k e  a g o o d  f a i t h  e f f o r t  t o  p a y  t h e

2 0  f i n e  o r  r e s t i t u t i o n ,  t h e  c o u r t  may  o r d e r  t h e  d e f e n d a n t  i m p r i s o n e d

2 1  u n t i l  t h e  o r d e r  o f  t h e  c o u r t  i s  s a t i s f i e d .  A t e r m  o f  i m p r i s o n m e n t

2 2  i m p o s e d  u n d e r  t h i s  s e c t i o n  may  n o t  e x c e e d  o n e  d a y  f o r  e a c h  $ 5 0  o f  t h e

2 3  u n p a i d  p o r t i o n  o f  t h e  f i n e  o r  r e s t i t u t i o n  o r  o n e  y e a r ,  w h i c h e v e r  i s

2 4  s h o r t e r .  C r e d i t  s h a l l  b e  g i v e n  t o w a r d  s a t i s f a c t i o n  o f  t h e  o r d e r  o f

2 5  t h e  c o u r t  f o r  e v e r y  d a y  a  p e r s o n  i s  i n c a r c e r a t e d  f o r  n o n p a y m e n t  o f  a

2 6  f i n e  o r  r e s t i t u t i o n .

2 7

CSHB 463(Rls) am -2-
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STATE OF ALASKA 1986 LEG ISLAT IVE  SESSION

"FISCAL NOTE
k- Revision Dale: ------------------.
R E Q U E S T  -________ FISCAL DETAIL_______________________

Bill/Resolution N o . : HB 463 ^2-__________  Agency AfTecied: Department o f  Lav_______
Title : "An Act relating to criminal g g u . Prosecution___________________
trials and restitution."

Sponsor: Repr ._Thompson___________________  Components :
Requestor: Repr .  Thompson ______________
Date of Request: Feb rua ry  7 .  1986___________  ______________

EXPEND ITURES /REV ENUES  : (Thousands of Dollars)
OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91

PERSONAL SERVICES 
TRAVEL 

• CONTRACTUAL 
SUPPLIES 
EQUIPMENT
l a n d  &. s t r u c t u r e s
GRANTS, CLAIMS 
MISCELLANEOUS

-

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE

FUNDING : (Thousands of Dollars)
GENERALFUND - 0 - - 0 - - 0 - - 0 - - 0 -
FEdLTAL funds
OTHER
TOTAL
POS IT IONS :
FULL-TIME
PART-TIME
TEMPORARY

- 0 - - 0 - - 0 - - 0 - - 0 -

ANALYSIS  : Attach a separate page if necessary

- P l e a s e  s e e  a t t a c h e d  a n a l y s i s . -

Prepared by 
Division:

R i k J L  ( h
: R i c h a r d  I .  Peguffs

Administrative Services Division
Phone 
Date: ,

7 ? / tApproved by Commissioner: H aro ld  iff. Brovm, A t t o r n e y  Genera l  j^ate:
Agency: Department o f  Lav__________________________________________
Distribution (by Agency preparing fiscal note):

Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) page — L_ of — 2 —

465 -367 2
2 / 1 2 / 8 6

2 / 1 2 / 8 6

10/25/85



STATE OF ALASKA 1‘9S6 LEG ISLATIVE SESSION 
FISCAL NOTE

Revision Daic:
REQUEST
Bill/Resolution N o . ; CSHB463(Ru1 e s )___________
Title: "Qn a r t  r p l a t i n n  to the  a u t h o r i t y  
t-n r^mnrnmise c e r t a i n  m isdemeano rs . . .
Sponsor: Thompson, Jenk ins ,  Uennng
Requestor: Spnaf.p J u d i c i a r y  ■_______________
Date of Request: 4 / 2 4 / 8 6 ______ ________________ _

EXPENDITURES/REVENUES : (Thousands of Dollars)
OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91

PERSONAL SERVICES -
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &. STRUCTURES
GRANTS. CLAIMS 1
MISCELLANEOUS 1 | » 1
TOTAL OPERATING 0 0 0 0 1 0 0

CAPITAL

FISCAL DETAIL____________________________
Agency Affected: .P ub l  i.c_Sa f e t y  ______
ppTt- Counci l  on Domestic V io lence  
and Sexual A s sau l t _____________________

Components :

REVENUE

FUNDING : (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS 1
OTHER . 1
TOTAL 0 0 0 U I u 0
POSITIONS :
FULLTIME
PART-TIME
TEMPORARY

ANALYSIS ; Attach a separate page if necessary

y
V  Prepared by: Barbara Miklo.S, .Exgjc. D i r . __________

Division: Counci l  on Domestic V io lence  & S TA.

Approved by Commissioner:
Agency: __ Dep t . - o f -Pub l  i c  Sa-fa-fcy aZ---------------
Distribution (by Agency preparing fiscal note):

Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) page---------  of

Phone: 4 6 5 - 4 3 5 6_______
Duo • 4 / 2 2 / 8 6

Date: 4  /  ̂  ^  ^
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D E P A R T M E N T  OF P U B L I C  SAFETY 

POSITION PAPER - CS HB 4 63  (Rules) 

April 22, 1986

S u p p o r t

C S H B  4 6 3  (Rules) - "An A c t  relating to t he  a u t h o r i t y  to c om p r o m i s e  

c e r t a i n  m i s d e a m e a n o r s  and to the p a y m e n t  of resti t u t i on . "

T h e  Council on D o r estic Vi o lence an d  Sexual A s s a u l t  supports CSHB 46 3  

(Rules). F o l l o w i n g  are comments a bout t he  bill.

S e c t i o n  I. Adds do m e s t i c  vi o l e n c e  to th e  list of e x c e p t i o ns  to rem ed y  by a 

civil compromise.

M a n y  b a t t e r e d  w o m e n  do not hav e  the m o n e y  to obt a i n  legal counsel to 

p r o t e ct  t h e i r  rights u n d e r  A l a s k a  statute. T h e y  m a y  be u n k n o w i n g l y  led to 

be l i e v e  that a civil c o m p r o m i s e  is the a n s w e r  to "the problem" by a 

p e r p e t r a t o r ' s  attorney. The v i c t i m  b e l i e ve s  t h a t  this is the a p p r o p r i a t e  

co u rs e  of act i o n  beca u s e a l a w y e r  says so. Civil c o m p r o m i s e  gives the 

b a t t e r e r  the m e s s a g e  t hat it is a c c e p t a b l e  to use v i o l e n c e  to solve 

pr o b l e m s  w ith a n g e r  and fru s t r a t i o n,  b e c a u s e  t h e r e  are no long ter m  

co n s e q u e nc e s .  D om e s t i c  v io l e n c e  cases s h o u l d  not be c o m p r o m i s e d  in this 
manner.

S e c t i on  I I . Allows p r o viding r e s t i t u ti o n  to an or g a n i z a t i o n  th a t  has 

p r o v i d e d  c o u n s e l i n g ,  medical o r  s h e lt e r  s e rv i c e s  to a v i c t i m  o f  an offense.

S i n c e m a n y  a g e n c i e s  that prov id e  s e r vices to v i c t i m s  have inade q u a t e 

fu n d i n g ,  additional financial supp or t  is needed. It is d i f f i c u l t  to 

d e t e r m i n e  if this provision will e n g e n d e r  muc h  m o n e y  for d o m e s t i c  v i o l e n c e  

p r o g ra m s  b e c au s e  its use may not be a p p r o p r i a t e  in most cases. D o m e s t ic  

v i o l e n c e  programs cannot reveal clients' iden t it i e s  w i t h o u t  the express 

p e r m i s s i o n  o f  the v i ct i m  and g u a r a n t e e  f o r  the v ic tim's safety. H o w ever, 

t h e r e m a y  be instances w h e r e  this c ould b e  a c c o m p l i s h e d  and the b a t t e r e r  

should be he l d  a c c o u n t a b l e  to the v i c t i m  and pa y  for h a r m  done to h e r  as 
well as s e r vices received.



CS FOR HOUSE BILL NO. 463 (Rules) am 
Sectional Analysis

An act relating to the authority to compromise certain 
misdemeanors and to the payment of restitution.

Section 1. As 12.45.120 is amended by adding domestic 
violence offenses to the list of criminal acts that may not 
be civilly compromised.

Section 2, AS 12.55.045 is amended to allow the court the 
ability to order defendants convicted of offenses to make 
restitution to organizations which have provided counseling, 
medical, or shelter services to victims. Defendants are 
given the opportunity to establish their inability to pay.

Section 3. AS 12.55.051 is amended to provide that if 
defendants fail to establish that they did not intentionally 
refuse or fail to make a good faith effort to pay a fine or 
restitution, the court may order them imprisoned until the 
order is satisfied.



DEPARTMENT OF PUBLIC SAFETY

POSITION PAPER - CS HB 463 (Judiciary) 

March 25, 1986

Supp o r t

CSHB 463 - "An A c t  relat i n g to the a u t h o r i t y  to compr o m i se  certain 

m i s d e a m e a n o r s  an d  to the p a y m e n t  of re s t itution."

The Council on Do m e s t i c  Vi o l e n c e  and Sexual A s s a ul t  s u p ports CSHB 463. 

F ol l o w i n g are co m m e n t s  about the bill.

Section I . Add s  d o me s t i c  v i ol e n c e  to the list o f  e x c e p ti o n s  to remedy by a 

civil compromise.

Many ba t t e r e d  w o m e n  do not have the m o n e y  to obt a i n  legal counsel to 

protect t heir rights u n d er  Al a s k a  statute. T h e y  may be u n k n o w i n g l y  led to 

b elieve tha t  a civil c o m p r o m i s e  is the ansv/er to "the problem" by a 

perpet ra t o r ' s  attorney. T h e  v i c t i m  b e l i ev e s  t h a t  this is the a p p ro p r i a t e  

c ourse of ac ti o n  beca u s e  a la w y er  says so. Civil c o m p r o m i se  gives the 

b a t t e r e r  the m e s s a g e  that it is a c c e p t a b l e  to use v i olence t o s o l v e  

p roblems w ith a n g e r  and fru s t r a t io n ,  beca u se  t here are no long term  

consequences. D om e s t i c  v i o l e n c e  cases should not be c o mp r omised in this 
manner.

Section I I . A 1 l o w s . p r o v i d i n g  re s t i t u t i on  to an or g a n i z a t i o n  that has 

provided counse l i n g , medical o r  s h e l t e r  services to a v i c t i m  of an offense.

S ince m a n y  a ge ncies that prov id e  services to victims have inadequate 

funding, additional financial s u pp o r t  is needed. It is d i fficult to 

de t e r m i n e if this pr o v i s i o n will e n g e n d e r  much m o n e y  for domes ti c  violence 

p rograms b e c a u s e  its use m a y  not be a p p r o p r i a t e  in mos t  cases. Domestic 

violence p r og r a m s  ca n n o t  reveal clients' i dentities w i t h o u t  the express 

p ermi s s i o n  of th e  v i c t i m  and g u a r a n t e e  f o r  the vi c t i m ' s  safety. However, 

there may be i n stances w h e r e  this c ould be a c c o m p l i s h e d  and the b a t terer 

should be held a c c o u n t a b l e  to the v i c t i m  and pay for harm  done to her as 

well as s e rv i c e s  received.



MEMORANDUM State of Alaska

TO :
LuAnn Cutler 
Legislative Assistant to 
Representative A1 Adams

FRO M :
eady 

Attorney Ge leral

DATE :

F ILE  N O :

T E LE PH O N E  N O : 

SU B JE C T :

April 2, 1986

465-3678 

CSHB 463 (Jud)

The House Judiciary committee substitute incorporates a 
method of drafting which could present problems in the future. 
In Section 1 of the bill, AS 12.45.120 is amended by deleting 
existing language in subsection 4 (larcenously) and inserting new 
language regarding domestic assaults. If the old subsection 4 - 
larcenously, is to deleted, the subparagraph 4 designation should 
remain, and a new subparagraph 5, containing the additional lan­
guage on domestic assaults should be added. This method will 
preclude any confusion in the future with prior court decisions 
that have cited AS 12.45.120, or with any statutory cross-refer­
ence which may exist to the current language in AS 12.45.120. 
This is the preferred method of drafting referred to in previous 
editions of the Legislative Drafting Manual.

Therefore, I would recommend to the committee that Sec­
tion 1 of the bill read as follows:

* Section 1. AS 12.45.120 is amended to read:
Sec. 12.45.120. AUTHORITY TO COMPROMISE MISDEMEANORS 

FOR WHICH VICTIM HAS CIVIL ACTION. When a defendant is held 
to answer on a charge of misdemeanor for which the person 
injured by the act constituting the crime has a remedy by a 
civil action, the crime may be compromised except when it 
was committed

(1) by or upon a peace officer, judge^ or magis­
trate while in the execution of the duties of that office;

• (2) riotously;
(3) with an intent to commit a felony;
(4) [LARCENOUSLY;]
(5) by assault against

(A) the spouse of the defendant, unless the

viduals and a restraining order against further assaul-
tive behavior has been issued;

(B) a former spouse of the defendant;
(C) a parent, grandparent, child, or grand-

child of the idefendant;
(D) a member of the social unit comprised of

those living together in the same dwelling as the de-
fendant; or

02-001A|Rev 10179)



LuAnn Cutler
Legislative Assistant to 
Representative A1 Adams

April 2, 1986
Page 2

(E) a person who is not a spouse or former 
spouse of "the defendant but who previously lived in a 
spousal relationship with the defendant

If I can be of further assistance, do not hesitate to 
contact me.

PWC:ejf:76



M u c h  28, 1986

Louann Cutler 1 ___________________________________________
Legislative Aide ' ---------------------------------

Office of Representative A1 Adams 
Pouch "V"
Jineau, Alaska 99811 

RE: House Bill 463 

Dear Ms. Cutler:

1 recently, b e c a m e  aware of efforts on the pa r t  of certain special 
interest groups within our state aimed at the revision of AS 12.45.120. As 
you taiow, that statute permits judges, in the exercise of their discretion and 
after a full review of the facts as presented by all i n t e r e s t e d  parties, to 
dismiss many misdemeanor actions. Dismissals are, of course, permissible only 
w h e r e  a v i c t i m  d e t e r m i n e s  that h e  or s h e  n o  l o nger w i s h e s  to p u r s u e  the 
action.

T h e  proposed amendments to A6 12.43.120 are aimed at undercutting the 
authority of our judges to dismiss cases involving al l e g a t i o n s  of d o mestic 
violence, even though the persons directly involved in such m a t t e r s  are 
supportive of dismissal. Presumably, thoee pressing for revision of the law 
are concerned about the ongoing dyn a m i c s  of families in which violoice has 

occurred. In.many instances, concerns with regard to conti n u i n g  p a tterns of 
v i o l e n c e  w i t h i n  the home are justified. Ihe p r o b l e m  w i t h  the proposed 
revision is its failure to make allowances for situations w h e r e  there is n o  
evidoice of a "cycle of violence" within a home.

I am m  attorney in the Fairbanks area. During the time that I 've spent 
in practice, I h a v e  handled several cas e s  w h e r e  d i s m i s s a l  pursuant to AS 
12.45*120 has been sought. Admittedly, l advo c a t e d  d i s m i s s a l  of t h e s e  
m a tters t but I have never b r a  an advocate of a complete "hands off" approach 
toward incidents of domestic violence. None of the judges bo whom such cases 
h a v e  been presented would find such a laissez fair a approach even marginally 
convincing. Bach of the judicial officers with whom I ha v e  d e a l t  ha v e  takan 
g r e a t  pains to Insure that dismissals do not occur where there is evidence of 
ai ongoing problem within a family unit. -

In summary, there is a very real need for a case-by-case review of the 
need for continuing g o v e r n m e n t a l  intervention in d o m e s t i c  s e ttings w h ere 
Incidents of v i o l e n c e  h a v e  occurred. T h e  existing law c r e a t e s  a vehicle 

through which such a review can be conducted. The proponents of the revision 
of AS 12.45.120 ignore the fact that governmental intervention can often be 
extremely disruptive of families. They seek a law which ignores the d e s i r e s  
of those most directly involved, aid assume their dogmatic approach is best in



each end every case which arises.

I am s upportive of v e sting continued discretion in our judiciary to 
determine how to proceed in individual cases. The family members involved in 
such cases have b r a  almost uniformly happy with our trial court's application 
of the existing law. I t  is, as a result, my h o p e  that t h e  m e m b e r s  of our 

l e g i s l a t u r e  w i l l  n o t  ado p t  the simplistic approach to family p r oblems 
advocated by those who seek revision of AS 12.45.120.

Thn&k you for this opportunity to express my views on this matter.

Sincerely,

B. WildraSge 
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March 12, 1986

465-3678

Proposed CSHB 463 
(Judiciary); 
3/11/86 version

You have requested m y  analysis of the March 11 version 
of HB 463. In addition to the pertinent comments contained in my 
March 7 memorandum, I would like to add the following:

In Section 1 of the bill, new language has been added 
providing an exception to the prohibition on civilly compromising 
domestic assaults. That exception is contained in proposed AS 
12.45.120 (4) (A) and provides "unless the court finds that a d i­
vorce is pending between the individuals and a restraining order 
against further assaultive behavior has been issued." T h i s , d e­
partment opposes this new provision as contrary to our stated
position against compromising domestic assaults. «

%
Such an exception will not facilitate divorce proceed­

ings as the battering spouse will have motivation to assert the 
necessity of a civil compromise as a precondition to a less c o n­
tentious divorce. Furthermore, fear of lapsing spousal privilege 
causing divorce proceedings to drag on with the pendency of a 
criminal assault prosecution are unfounded as the spousal privi­
lege does not apply when one spouse is the victim of the other 
spouse's criminal act. See Rule 505(a) (2) (D)(i) of the Alaska 
Rules of Evidence.

Section 1 of the bill also contains the drafting error 
referred to in my initial memorandum.

Prior Section 2, facilitating payment of restitution to 
victim has been deleted from the bill.

Sections 2 and 3 of this version mirror section 3 and 4 
of the version I prepared on March 7.

If I can be of further assistance, do not hesitate to 
contact me.

TO

FROM

Helen Fisher
Legislative Assistant to 
Representative Dave Thompson

DATE

FILE NO:

/ick W. Conheady 
Assistant Attorney G e ^ t a l  
Chief, Pretrial Services

TELEPHONE NO:

SUBJECT:



A l a s k a  W o m e n ' s  C o m m i s s i o n

T e s t i  m o n y  

S u z a n n e  L o m b a r d i

H B  4 6 3

T h e  l e g i s l a t i v e  c o m m i t t e e  o f  t h e  A l a s k a  W o m e n ' s  C o m m i s s i o n  

m e t  F e b r u a r y  12  , 1 9 8 6  a n d  e x p r e s s e d  s u p p o r t  o f  H B  4 6 3  , a n  

a c t  r e l a t i n g  t o  C r i m i n a l  T r i a l s  a n d  R e s t i t u t i o n .

S e c t i o n  I

T h e  C o m m i s s i o n  b e l i e v e s  t h a t  d o m e s t i c  v i o l e n c e  is a 

v i e : _ n t  c r i m e  t h a t  s h o u l d  b e  h a n d l e d  as a n y  o t h e r  a s s a u l t

w o u l d  b e  b y  t h e  J u d i c i a r y  s y s t e m .

B y  a d d i n g  d o m e s t i c  v i o l e n c e  to  t h e  l i s t  o f  c r i m e s  t h a t  

c a n n o t  b e  c o m p r o m i s e d  b y  c i v i l  a c t i o n ,  t h e  A l a s k a  S t a t e

L e s i s l a t u r e  is c o n t i n u i n g  t o  s e n d  t h e  m e s s s a g e  t h a t  t h i s  

c r i m e  is c l e a r l y  u n a c c e p t a b l e .

A l t h o u g h ,  t h e  c o m p r o m i s e  s t a t u t e  is n o t  o f t e n  u s e d ,  a

c o u r t  o p i n i o n  w a s  h a n d e d  d o w n  r e c e n t l y  t h a t  r e i n f o r c e s  t h e  

C o m m i s s i o n ' s  c o n c e r n .  In t h e  C o u r t  o f  A p p e a l s  - S t a t e  o f  

A l a s k a  v s .  N e l l e s  t h e  c o u r t  u p h e l d  t h e  d i s m i s s a l  o f  c h a r g e s  

a n d  t h e  d e f e n d e n t  p a i d  $ 1 0 0  r e s t i t u t i o n  t o  a v i c t i m  w h o  

r e q u i r e d  f o u r  s t i t c h e s  in  h e r  m o u t h  d u e  t o  a b l o w  w i t h  a

f i s t .  T h e  c o u r t  s a i d  " c e r t a i n l y  t,he s t a t e  h a s  a v a l i d  

c o n c e r n :  t h a t  d o m e s t i c  a s s a u l t s  g o  u n p u n i s h e d  m e r e l y

b e c a u s e  t h e  v i c t i m s  w i s h  t o  w i t h d r a w  t h e i r  c o m p l a i n t s  in t h e  

h o p e  t h a t  n o  f u r t h e r  a b u s e  w i l l  o c c u r . " . . . . " a n  a n m e n d m e n t  to 

c r e a t e  a d d i t i o n a l  e x c e p t i o n s  is  c l e a r l y  a m a t t e r  o f  

l e g i s l a t i v e  r a t h e r  t h a n  j u d i c i a l  c o n c e r n . "



T h i  s s e c t i o n  a l l o w s  r e s t i  t u t  i o n  t o  b e  p r o v i d e d  t o  a n  

o r g a n i z a t i o n  t h a t  h a s  p r o v i d e d  c o u n c e l i n g ,  m e d i c a l ,  o r  

s h e l t e r  s e r v i c e s  t o  t h e  v i c t i m .

M a n y  w o m e n  h a v e  no  i n s u r a n c e  a n d  s u f f e r  p e r m a n e n t  

p h y s i c a l  a s  w e l l  a s  e m o t i o n a l  h a n d i c a p s  b e c a u s e  o f  l a c k  o f  

p r o p e r  m e d i c a l  G r  c o u n c e l i n g  s e r v i c e s .  F u r t h e r m o r e ,  w i t h  

t h e  s e v e r e  f u n d i n g  c u t b a c k s ,  m a n y  s h e l t e r s  a r e  in g r e a t  n e e d  

o f  a d d i t i o n a l  s u p p o r t  a n d  t h i s  b i l l  w i l l  a s s u r e  t h a t  v i t a l  

s e r v i c e s  a r e  p r o v i d e d  t o  t h e  v i c t i m .

Section II

J a n t  f a i l s  t o  p a y  r e s t i t u t i o n  h e  m u s t  p r o v e  

c o m p l y  w a s  n e i t h e r  i n t e n t i o n a l  n o r  in b a d

r l o m e n ' s  C o m m i s s i o n  b e l i e v e s  t h i s  b i l l  is

anq£hje-r p o s  i t i v e  s t e p  in t h e  d i r e c t i o n  o f  e r a d i c a t i n g  

v i o l e n c e  in A l a s k a .
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NOTICE : This opinion is sub ject  to formal correct ion J;:
be fo re  publication in the Pacif ic R e p o r t e r . Readers 
a re  requested to bring typographica l o r  o the r  formal 
e r r o r s  to the attention of the C le rk  o f  the Appel la te 
C ou r t s ,  303 K S t ree t ,  Anchorage ,  Alaska 99501, in 
o r d e r  that cor rect ions may be made p r i o r  to permanent 
publ icat ion.
THE COURT OF APPEALS OF THE STATE OF ALASKA 

STATE OF ALASKA,
Appe l lan t ,

v .
BRUCE NELLES,

Appel lee.

File No-...A-995 
O P I N I O N

[No. 578 - February 7, 1986]

Appeal f rom the Dis t r ic t  C ou r t  o f  the State of  A laska ,  
Four th Judicial D is t r ic t ,  Fa i rb anks ,  H. E. C ru tch f ie ld ,  

‘ Judge .
Appearances :  J e f f e r y  O 'B ry an t ,  Ass is tan t D is t r ic t
A t to rn ey ,  H a r r y  L. Davis ,  D is t r ic t  A t to rney ,  
Fa i rbanks ,  and Harold M. B rown ,  A t to rney  Genera l ,  
Juneau ,  f o r  Appe l lant .  Raymond Funk ,  Assistant 
Public De fender ,  Fa i rbanks ,  and Dana Fabe, Public 
De fende r ,  Anchorage ,  f o r  Appel lee .
Be fo re :  B r y n e r ,  Chief  Judge ,  Coats and Singleton ,
Judges .
BRYNER ,  Chie f  Judge .

The state appeals f rom a d is t r ic t  cou r t  dismissal o f  a 
misdemeanor assau lt  cha rge  against B ruce Nel les . Judge H .E .  C ru tch f ie ld  
dismissed the  charge pu rsuan t  to the misdemeanor civi l compromise s ta tu te .  
We a f f i rm .

BACKGROUND

While intox icated , Nelles s t ru ck  his g i r l f r i e nd ,  Mary M. Hen ry ,  
on the mouth with his f i s t .  H en ry ’ s i n ju r y  requ i red  f o u r  st i tches. She 
f i led a citizen a r r e s t  fo rm seeking Nelles' a r r e s t .



Court: Okay.

C ou r t : You ' re  not f r igh tened of  Mr.  Nelles I take it then,
you , he didn't  t r y  to ta lk  you into doing this  o r  
threatening you in any way?

H e n r y : No.

Judge  C rutch f ie ld  ini t ia l ly denied Nelles' motion to dismiss. 
A f te r  Nelles moved f o r  reconsidera tion , however ,  Judge Crutch fie ld  
o rde red  the case dismissed "pu rsu an t  to the civi l compromise prov is ions" 
and "upon payment of  $100 c o s t s . "  The state has appealed the o r d e r  o f  
d ismissa l .

D ISCUSS ION .

"In theo ry  the re  should be no compromises o f  criminal cases . "  
Mil ler, The Compromise o f  Criminal Cases , 1 So .  Cal . L. Rev . 1 ( 1 9 27 ) .  
And in p ractice ,  "the civi l and criminal law opera te  independently o f  one 
another so tha t  resolution of  a victim's civil r igh ts  and remedies has no 
e f fect upon criminal p rosecu t ion . "  People v . Moul ton, 182 Cal . Rp t r .  761, 
766 (Ca l .  App .  Dep't . Supe r .  Ct. 1982 ) .  "An exception to this princip le 
ex is ts ,  however ,  where a statute speci f ical ly authorizes a compromise o f  
the criminal ,  as well as the civ i l ,  l iab i l i ty ar is ing out of  certain conduct . "  
A nno t . ,  42 A . L . R . 3 d  315 ,  318 , § 2 [ a ] ,  Many states, including Alaska,  
have adopted such sta tutes ,  a l lowing jud ic ia l ly -sanct ioned compromises and 
dismissals o f  criminal c h a r g e s . 1

l . AS 12 . 4 5 . 1 2 0 - .  140; A r iz .  Rev .  Stat . Ann. § 13-3981 ( 1978 ) ;  
Cal . Penal Code § 1377-79 (West 1932 ) ;  Idaho Code Ann. § 19-3401-3403
(footnote continued)
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1 N . Y . R . L .  § 19 ( 1 813 ) ,  quoted in People v.  Moul ton, 182 Cal . Rp t r .  761, 
765 (Ca l .  App. Dep't . Supe r .  Ct. 1982 ) .  The purpose o f  the statute was 
to encourage the amicable resolution of disputes that were primar i ly  p r iva te  
in nature :

The pol icy under ly ing compromise statutes was
explained by the New Y o r k  Commissioners on Practice 
and Pleading in 1849 as fo l lows:

The re  a re  many cases, which a re  technical ly 
public o f fenses ,  bu t  which a re  in rea l i ty 
ra the r  o f  a p r iva te  than a public  nature ,  
and where the public in te res ts  a re  bet te r  
promoted by checking than b y  encouraging 
criminal prosecut ions .  O f  this class are 
l ibels , and simple assaults and bat te r ies ;  o r  
those which accord ing to [ the  civil 
compromise s ta tu te ] ,  a re not committed by o r  
upon an o f f i ce r  o f  jus tice ,  while in the 
execution of  the duties o f  his o f f ice ,  or  
r io tous ly ,  o r  with an intent to commit a 
fe lony .  With these exceptions , cases of this 
nature have by the pol icy o f  o u r  statutes,  
always been considered f i t  subjects of 
compromise . . . ; a po l icy which has been 
car r ied by the cour ts ,  sti l l f u r t h e r  than the 
terms o f  the statute .

People v .  Moulton, 182 Cal . R p t r .  at 766 (citat ions omitted) .
Alaska's civil compromise statutes a re  contained in AS

12 .4 5 . 1 2 0 -1 2 .4 5 . 1 4 0 ,  which state:
Sec. 1 2 . 4 5 . 1 2 0 . Author i ty  to compromise 

misdemeanors f o r  which victim has civi l act ion . When 
a defendant is held to answer on a charge o f  mis­
demeanor f o r  which the person in jured by the act 
consti tut ing the crime has a remedy by a civil action, 
the crime may be compromised except when it was 
committed

(1 )  by o r  upon a peace o f f i c e r ,  judge o r  magis­
t r a te  while in the execution o f  the  duties o f  that 
o f f ice ;

( footnote 2 continued)
Sources o f  the Alaska and Oregon Codes , Part  I I ,  2 U .C . L .A .  - Alaska L. 
Rev .  87 ( 1 9 73 ) .
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In this case, the state init ial ly contends that these statutes
vio la te the separation of powers doctr ine . The state relies upon State v. 
C a r l s o n , 555 P . 2d 269 , 271-72 (A l a s k a -1976 ) ,  and Public De fende r  Agency 
v .  S upe r io r  C ou r t , 534 P . 2d 947, 951-52 (Alaska 1975) . It argues that the 
d is t r ic t  cour t 's  o r d e r  o f  dismissal amounts to "a usurpation of  the exec­
utive power residing in the state d is t r ic t  a t to rney 's  of f ice to bring charges 
and determine the i r  d ispos i t ion . "  We f ind this argument to be without
merit .

In State v .  C a r l s on , the defendant was indicted f o r  murder ,  but
the t r ia l c ou r t ,  against the state's opposi t ion, agreed to accept a gui l ty

( foo tnote 3 continued)
1520; Saxon v .  Hi l l ,  6 O r e g . ,  383.
Sec. 255 . O rde r  a b a r  to another p rosecu t ion .

That  the o r d e r  au thor ized by  the last section, when 
made and en te red ,  is a ba r  to another prosecution f o r  
the same crime.

Laws O r e g . ,  Oct. 19, 1864; Hill's Ann. Laws, s.
1521.
Sec. 256 . No crime can be compromised, excep t .

That  no crime can be compromised, nor can any 
proceeding f o r  the prosecut ion o r  punishment the reo f  
be stayed upon a compromise, except as p rov ided in 
this chapte r .

Laws O r e g . ,  Oct. 19, 1864; Hill's Ann. Laws, s.
1522.

The  statutes appear unchanged from the or iginal vers ion in 
Comp. L. A nn . ,  t i t .  XV ,  ch . 28 ,  §§ 2362-2365 (1 9 1 3 ) ;  Comp. L. A nn . ,  §§
5431-5434 ( 1 9 3 3 ) ,  and Comp. L. A nn . ,  t i t .  66, ch. 18, §§ 66-18-1 to
66 -18 -4  ( 1 9 4 8 ) .  In 1962, a number o f  minor amendments were made to the 
language o f  the sta tutes .  See SLA, ch .  34,  § 6 .1 3  ( 1 962 ) .  Addit ional ly , 
the f i r s t  exception in Sec. 253 was expanded from the original "an o f f ice r  
o f  justice" to "a peace o f f i c e r  o r  magis t ra te , "  in 1962, SLA, ch. 34 ,  § 6 .13  
( 1 9 6 2 ) ,  and expanded to "a peace o f f i ce r ,  judge o r  magist ra te , "  in 1971. 
SLA, ch. 8 ,  § 15 ( 1 971 ) .  Also, Sec. 255 was consol idated with Sec. 254 
in 1962. SLA, ch .  34, § 6 .13  (1 962 ) .

-7-
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v .  Supe r io r  C o u r t , and we conclude that there is no separation of  powers 
violat ion made ou t  here.

The state's next argument is that crimes arising f rom domestic
disputes should not be amenable to civil compromise. Ce r ta in ly ,  the state 
has a va l id  concern :  that domestic ass ilts not go unpunished merely
because the victims wish to withdraw the i r  complaints in the hope that  no 
f u r t h e r  abuse will occur .  However,  the state cites no suppo r t  f o r  the 
argument that publ ic policy mandates a jud ic ia l ly  created exception to the 
civil compromise statute . The statute , in its cu r ren t  fo rm, does not 
exempt domestic d isputes .  Amendment to create additional exceptions is
c lea r ly  a matter of legis lat ive,  r a the r  than judic ia l ,  c on c e rn .4

Moreover ,  we note that,  unde r  the Alaska civil compromise 
statute , the decision whether to dismiss o r  prosecute is vested in the
sound discret ion of  the t r ia l cou r t ,  and no r igh t  to dismissal is con fe r red  
upon the accused. In cases o f  domestic vio lence that appear to invo lve a 
cont inuing danger  o f  in ju ry  to the victim, it could well be an abuse o f  
discretion f o r  the tr ial cour t  to o r d e r  dismissal . In the p resen t  case, 
however , the' state has not suggested any ongoing danger to the victim, 
and the record contains nothing to indicate that Judge Crutch fie ld  abused 
his discretion in this rega rd .

*. We note tha t Cal i fornia has amended the civil compromise 
statute to c reate an exception ba r r ing  civil compromise when the in ju ry  
ar ises f rom a second wil l fu l and knowing violat ion o f  a restraining o rd e r  
imposed to p reven t  domestic vio lence . Cal . Penal Code § 1377 (West 1982) 
( s ta tu te  amended 1979 ) .  It should also be noted that any wil l fu l inf lict ion 
of  physical  in ju ry  resu l t ing in a " t raumatic1' condition upon a cohabitant o f  
the opposite sex is a fe lony  under  Ca l i forn ia law. Cal . Penal Code § 273 .5  
(West 1970) (adopted 1977) .



S U P E R I O R  C O U R T S

D O M E S T I C  R E L A T I O N S  C A S E S

C O M P O S I T I O N  O F  F I L I N G S

F I S C A L  T E A R  J U L Y  1 - J U N E  3 0

BY JUDICIAL DISTRICT

First 2 6 7 3 7 0 1 6 6 2 2 9 2 8 1 , 0 6 0

Second 4 0 4 9 6 8 1 1 8 5 2 8 0

Third 1 , 1 3 4 2 , 1 3 4 1 , 3 0 3 1 , 3 1 6 2 5 0 6 , 1 3 7

Fourth 3 0 5 6 4 1  • 2 4 6 4 1 3 2 0 1 , 6 2 5



S U P E R I O R  C O U R T S

D O M E S T I C  R E L A T I O N S  C A S E S

C O M P O S I T I O N  O F  F I L I N G S

COURT
CASE TYPE

TOTALDIVORCE DISSOLUTIONOFMARRIAGE
RECIPROCALSUPPORT DOMESTICVIOLENCE OTHER

Anchorage 1 , 0 0 8 1 , 5 9 6 1 , 2 3 0 9 1 4 16 9 4 , 9 1 7
Barrow 11 18 10 24 3 65
Bethel 16 33 . 53 58 0 160
Fairbanks 303 5 4 3 2 70 2 1 1 6 1 , 3 3 3
Juneau 112 1 6 7 95 90 1 4 65
Kenai 85 1 4 9 59 56 5 354 ’
Ketchikan 69 97 79 69 7 3 2 1
Kodiak 77 58 36 43 2 217

Kotzebue 14 13 28 25 2 82

Nome 17 17 33 18 2 93

Palmer 73 1 3 4 66 34 7 314

Sitka 58 28 33 17 9 14 5
Wrangell/Petersburg 24 39 9 8 0 80

TOTAL 1 , 8 6 7 2 , 8 9 2 2 , 0 0 7  / 1 , 5 6 7 | 213 8 , 5 4 6

% OFTOTAL 22Z 34Z 2 3X 181 3Z 100Z

F ISCAL  YEAR JULY 1 -  JUNE 3-0
BY JUDICIAL DISTRICT INCLUDING SERVICE AREAS

First 2 6 3 331 216 184 17 1 , 0 1 1

Second 4 2 48 77 67 7 2 4 0
Third 1 , 2 4 3 1 , 9 3 7 1 , 3 9 1 1 , 0 4 7 183 5 , 8 0 2

Fourth 31 9 576 323 269 6 1 , 4 9 3
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S U P E R I O R  C O U R T S

D O M E S T I C  R E L A T I O N S  C A S E S

C O M P O S I T I O N  O F  F I L I N G S

BY JUDICIAL DISTRICT INCLUDING SERVICE AREAS

First 5 3 7 4 2 2 2 1 1 5 3 0 9 0 8

Second 5 1 3 6 4 3 8 12 1 6 8

Third 1 , 5 5 5 1 , 5 7 4 1 , 7 6 1 6 1 5 1 7 4 5 , 6 7 9

Fourth 3 6 4 5 1 3 3 2 8 2 3 4 6 3 1 , 5 0 2



COMMITTEE REPORT 

SENATE

FURTHER: FINANCE

Date4/16/86 

Mr. President

The Committee on _________________________________  ______________________

re-l-ating— to_ the authority to compromise certain misdemeanors and to the 
payment of restitution.

JUDICIARY considered CSHB 463(RLS)am

and (a majority of the committee) (the committee) reports it back with 
the following recommendations: ^

t ]

[ 1

[ ] 
[ 1 
[ 1

do pass

do pass with attached amendment(s)

replace with/or adopt CS for 
new title
same title and recommends

[ ]

and attached a "LETTER OF INTENT" 

reports it back without recommendation 

recommends referral to

[ * {  NEW FISCAL NOTE 

Committee

MEMBERS SIGNING 
DO PASS

MEMBERS HAVING 
OTHER .RECOMMENDATIONS




