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Introduced: 4/29/85
Referred: Transportation

1 IN THE SENATE BY COGHILL

2 SENATE JOINT RESOLUTION NO. 26

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - FIRST SESSION

5 Relating to the payment of just compen-

6 sation to landowners for certain rights-

7 of-way across land in Alaska.

8 B E  IT R E S O L V E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

9 W H E R E A S  the F e d e r a l  G o v e r n m e n t  c r e a t e d  c e r t a i n  r i g h t s - o f - w a y  for

10 h i g h w a y  p u r p o s e s  a c r o s s  land in t he s t a t e  u n d e r  P u b l i c  L a n d  O r d e -  601,

11 P u b l i c  L a n d  O r d e r  757, D e p a r t m e n t  O r d e r  2665, a n d  P u b l i c  L a n d  O r d e r  1613;

12 a nd

13 W H E R E A S  the r i g h t s - o f - w a y  c r e a t e d  by  the F e d e r a l  G o v e r n m e n t  w e r e  not

14 i d e n t i f i e d  i n  the p a t e n t s  i s s u e d  to A l a s k a  h o m e s t e a d e r s  n o r  w e r e  the

15 o r i g i n a l  h o m e s t e a d e r s  i n f o r m e d  as to t he l o c a t i o n  o r  t r u e  w i d t h  of the

16 r i g h t s - o f - w a y  c l a i m e d  f or h i g h w a y  p u r p o s e s  by  the F e d e r a l  G o v e r n m e n t  a c r o s s

17 t h e i r  land; and

18 W H E R E A S  the o r i g i n a l  h o m e s t e a d e r s  a n d  t h e i r  s u c c e s s o r s  in  i n t e r e s t

19 h a v e  h a d  no k n o w l e d g e  of the c l a i m  of t he F e d e r a l  G o v e r n m e n t  to the r i g h t s -

20 o f - w a y  a l o n g  or a c r o s s  t h e i r  p r o p e r t i e s  a n d  h a v e  o f t e n  u t i l i z e d  a nd im-

21 p r o v e d  the p o r t i o n  of the r i g h t - o f - w a y  c l a i m e d  by the F e d e r a l  G o v e r n m e n t ;

22 and

23 W H E R E A S  the e n f o r c e m e n t  of the r i g h t s - o f - w a y  w o u l d  be  u n f a i r  to h o m e -

24 s t e a d e r s  w h o  e n t e r e d  t h e i r  p r o p e r t y  b e t w e e n  A u g u s t  1949 a n d  A l a s k a  state-

25 h o o d  i n  1959; a nd

26 W H E R E A S  th e  r i g h t s - o f - w a y  e r e c t e d  b y  the F e d e r a l  G o v e r n m e n t  w e r e  not

27 r e c o r d e d  in a ny t e r r i t o r i a l  or s t a t e  - e c o r d i n g  o f f i c e  f o r  the p u r p o s e  of

28 p u b l i c  n o t i c e ;  and

29 W H E R E A S  the r i ght to u t i l i z e  t he r i g h t s - o f - w a y  f o r  h i g h w a y  p u r p o s e s

-1- SJR 26



1 w a s  c o n v e y e d  to the s t ate in 1959; and

2 W H E R E A S  the U n i t e d  S t ates D e p a r t m e n t  of T r a n s p o r t a t i o n  has d e c l i n e d  to

3 pa y  f e d e r a l  h i g h w a y  funds to the s t a t e  to a l l o w  the s t a t e  to p a y  j ust

4 c o m p e n s a t i o n  to the l a n d o w n e r s  w h o s e  p r o p e r t i e s  a re a f f e c t e d  by the r i g hts-

5 of-way; and

6 W H E R E A S  U.S. S e n a t o r  T e d  S t e v e n s  has a t t e m p t e d  in the F e d e r a l  A i d

/ H i g h w a y  Act of 1970, sec. 138, to r e q u i r e  the U n i t e d  S t ates D e p a r t m e n t  of

8 T r a n s p o r t a t i o n  to c o m p e n s a t e  the S t a t e  of A l a s k a  fo r  m o n e y  p a i d  as j ust

9 c o m p e n s a t i o n  fo r  the t a k i n g  and u t i l i z a t i o n  of the r i g h t s - o f - w a y ;

10 BE IT R E S O L V E D  by the A l a s k a  S t a t e  L e g i s l a t u r e  that the A l a s k a  d e l e g a -

11 t i o n  to U.S. C o n g r e s s  is u r g e d  to i n t r o d u c e  a n d  s u p p o r t  l e g i s l a t i o n  to

1 2 ^  r e q u i r e  r e i m b u r s e m e n t  by  the U n i t e d  S t a t e s  D e p a r t m e n t  of T r a n s p o r t a t i o n  to

13 the State of A l a s k a  for m o n e y  p a i d  b y  the s t ate as jus t  c o m p e n s a t i o n  f or

14 the us e  of any r i g h t - o f - w a y  created, e s t a b l i s h e d ,  or c l a i m e d  u n d e r  P u b l i c

15 L a n d  O r d e r  601, F u b l i c  L a n d  O r d e r  757, D e p a r t m e n t  O r d e r  2665, a n d  P u b l i c

16 L a n d  O r d e r  1613.

17 C O P I E S  of this r e s o l u t i o n  s h all be s ent to the H o n o r a b l e  T e d  S t e v e n s

18 and the H o n o r a b l e  F r a n k  M u r k o w s k i ,  U.S. S e n a t o r s ,  a n d  the H o n o r a b l e  D o n

19 Y o ung, U.S. R e p r e s e n t a t i v e ,  m e m b e r s  of the A l a s k a  d e l e g a t i o n  in C o n g r e s s .
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T A K I N G  O F  R I G H T S - O F - W A Y  
W I T H O U T  C O M P E N S A T I O N

In r e c e n t  y e a r s  there ha s  b e e n  a t r e m e n d o u s  a m o u n t  of r o a d  
c o n s t r u c t i o n  by the St ate of A l a s k a  to s e r v e  the n e e d s  of the 
S t a t e ' s  g r o w i n g  p o p u l a t i o n  and e c o n o m i c  d e v e l o p m e n t .  An 
i m p o r t a n t  p a r t  of b u i l d i n g  n e w  r o a d s  and e x p a n d i n g  old o n e s  is 
e s t a b l i s h i n g  the r i g h t - o f - w a y  u p o n  w h i c h  th e road can be c o n­
st r u c t e d .  In the L o w e r  48 and, to so m e e x t e n t  in A l a s k a ,  w h e n  a 
s t a t e  w i s h e s  to c o n s t r u c t  a r oa d it p u r c h a s e s  the r i g h t - o f - w a y  
a c r o s s  p r i v a t e  land ei t h e r  by d i r e c t  n e g o t i a t i o n  or by c o n d e m n a­
tion. T h u s ,  a p r i v a t e  land o w n e r  w h o s e  p r o p e r t y  is e f f e c t e d  by a 
h i g h w a y  is c o m p e n s a t e d  for the loss  of the us e of h i s  p r o p e r t y .

T h i s  is not so for a l a r g e  n u m b e r  of land o w n e r s  in 
A l a s k a .  Th e S t a t e  of Al a s k a  has  d e t e r m i n e d  that it can  take 
r i g h t s - o f - w a y  and e xp a n d  e x i s t i n g  r o a d s  o v e r  p r i v a t e  p r o p e r t y  
w i t h o u t  ' .pensation to the la nd  o w n e r s  b a s e d  upon some o b s c u r e  
f e d e r a l  g u l a t i o n s  and s t a t u t e s ,  d e s p i t e  t h e fact the A l a s k a  
S t a t e  L e g i s l a t u r e  h as  a l r e a d y  m a d e  o n e  a t t e m p t  to p r o h i b i t  such  
t a k i n g s .

In o r d e r  to u n d e r s t a n d  h o w  t h e  S t a t e  ca n  c l a i m  an e a s e m e n t  
o r  r i g h t - o f - w a y  for h i g h w a y  p u r p o s e s  a c r o s s  p r i v a t e  land w i t h o u t  
p a y i n g  c o m p e n s a t i o n  o n e m u s t  lo ok  at the  h i s t o r y  of r o a d  d e v e l o p­
me n t  in A l as ka .  P r i o r  to 1947, t h e r e  w e r e  t wo  p r i m a r y  w a y s  by  
w h i c h  r o a d s  c o u l d  be  e s t a b l i s h e d .  T h e  f i r s t  was by  a p p r o p r i a­
tion. U n d e r  the  d o c t r i n e  of a p p r o p r i a t i o n ,  if the f e d e r a l  
g o v e r n m e n t  w i s h e d  to bu ild  a road, it c o u l d  do  so on p u b l i c  l a n d s  
s i m p l y  by e x p e n d i n g  m o n e y  for the c o n s t r u c t i o n  of the road. As a 
m a t t e r  of c u s t o m  the  w i d t h  of s u c h  r o a d s  w a s  g e n e r a l l y  33 f ee t 
e i t h e r  s i d e  of the c en t e r  line.

R o a d s  w e r e  a l s o  e s t a b l i s h e d  p r i o r  to 1947 u n d e r  a s p e c i a l  
f e d e r a l  s t a t u t e  (48 U.S.C. §932) w h i c h  g r a n t e d  the r i g h t  to  the 
p u b l i c  to c o n s t r u c t  h i g h w a y s  a c r o s s  v a c a n t  and u n a p p r o p r i a t e d  
f e d e r a l  p u b l i c  lan ds . S e ve ra l t e r r i t o r i a l  e n a c t m e n t s  e s t a b l i s h e d  
a r i g h t - o f - w a y  a l o ng  all s e c t i o n  li nes  in the s t at e four  rod s (66 
feet) w id e.

F o l l o w i n g  W o r l d  W a r  II n u m e r o u s  v e t e r a n s  f o un d A l a s k a  an 
a p p e a l i n g  p l a c e  to liv e and m i g r a t e d  t o our  state, T h e s e  H o m e­
s t e a d e r s  s o o n  had  i d e n t i f i e d  p a r c e l s  for e n t r y  and p r o c e e d e d  to 
l a w f u l l y  o b t a i n  t i t l e  to t h es e lands. Th e  D e p a r t m e n t  of I n t e r i o r  
w h i c h  w a s  r e s p o n s i b l e  for the c o n s t r u c t i o n  of m o s t  r o a d s  in 
A l a s k a  t h r o u g h  the A l a s k a  Road C o m m i s s i o n  s o o n  d i s c o v e r e d  that



its ro ad  c o n s t r u c t i o n  c o u l d  not k e e p  up w i t h  the p a c e  of s e t t l e­
men t .  H o m e s t e a d e r s  w o u l d  o f t e n  e n t e r  th e p r o p e r t y  b e f o r e  the 
A l a s k a  R o a d  C o m m i s s i o n  c o u l d  b u il d a road  b y a p p r o p r i a t i o n .  O n c e  
the h o m e s t e a d e r  e n t e r e d  the p r o p e r t y  the r i g h t  to b u i l d  a road b y  
a p p r o p r i a t i o n  wa s lost s i n c e  the p r o p e r t y  was no l o n g e r  
c o n s i d e r e d  p u b l i c  lands.

To  r e m e d y  th i s p r o b l e m ,  C o n g r e s s  p a s s e d  a la w  in 1947 
r e q u i r i n g  a g e n e r a l  r e s e r v a t i o n  for h i g h w a y  r i g h t s - o f - w a y  be 
p l a c e d  in all p a t e n t s  w h e r e  the h o m e s t e a d e r  e n t e r e d  a f t er  J u l y  
24, 1947. It wa s e n v i s i o n e d  that as the A l a s k a  r o a d  n e t w o r k
d e v e l o p e d  in the t e r r i t o r y ,  the A l a s k a  R o a d  C o m m i s s i o n  co uld  th e n 
c o n s t r u c t  a road  a c r o s s  the p a t e n t e d  p r o p e r t y  e v e n  t h o u g h  it w a s  
no  l o n g e r  in the h a n d s  o f the f e de r al  g o v e r n m e n t .

U n f o r t u n a t e l y ,  th e 1947 law  did not e s t a b l i s h  w h e r e  the 
r o a d s  w e r e  or  t h ei r wi dt h.  T h i s  p l a c e d  the h o m e s t e a d e r  at risk, 
that, at a n y  t i m e  in the  future, a ro a d c o u l d  be c o n s t r u c t e d  
a c r o s s  hi s p r o p e r t y .  In 1949 the D e p a r t m e n t  of I n t e r i o r  
a t t e m p t e d  to c l a r i f y  th i s p r o b l e m  by p u b l i s h i n g  P u b l i c  Land O r d e r  
No. 601 w h i c h  e s t a b l i s h e d  the w i d t h  for v a r i o u s  t y pe s of r oad s in 
A l a s k a .  The P u b l i c  L a n d  O r d e r  w i t h d r e w  f r o m  the p u b l i c  d o m a i n  
s t r i p s  of land a lon g all h i g h w a y s  in A l a s k a .  By w i t h d r a w i n g  the 
s t r i p s  of land the f e d e r a l  g o v e r n m e n t  a c t u a l l y  made c h os e 
p o r t i o n s  of f ed e r a l  p u b l i c  lands u n a v a i l a b l e  for h o m e s t e a d i n g .

P L O  601 e s t a b l i s h e d  se v e r a l  c l a s s i f i c a t i o n s  of roads. For 
t h r o u g h  r o a d s  such  as th e A l a s k a  H i g h w a y ,  R i c h a r d s o n  H i g h w a y ,  
G l e n n  H i g h wa y,  H a i n e s  H i g h w a y ,  and To k Cu t o f f ,  the r i g h t - o f - w a y  
w a s  150 feet  e i t h e r  si d e of ce n t e r  line or 300 feet total. For 
f e e d e r  r o a d s  s uc h as the S t e e s e  H i g h w a y ,  E l l i o t t  Hi g hw ay , 
M c K i n l e y  P a r k  Road, A n c h o r a g e - P o r t e r - I n d i a n  Ro ad, etc. the 
r i g h t s - o f - w a y  w as  100 feet e i t h e r  si de  of c e n t e r  line o r  200 f e e t  
total. T h e last  c l a s s i f i c a t i o n  wa s  e n t i t l e d  l o ca l ro ad s and  
r e p r e s e n t e d  a w i t h d r a w a l  o f  50 feet e i t h e r  s id e  of c e n t e r  line o r 
100 fe et  total. H o w e v e r ,  u n l i k e  the t h r o u g h  r o a d s  and f ee d e r  
ro a d s ,  l oc al  r o a d s  w e r e  not  s p e c i f i c a l l y  i d e n t i f i e d  by name.

T h e  p r o b l e m  w i t h  P L O  601 was that h o m e s t e a d e r s  w h o  e n t e r e d  
t h e i r  p r o p e r t y  a f t e r  A u g u s t  of 1949 w e r e  o f t e n  n o t told, t h a t  
t h e i r  p r o p e r t y  m i g h t  be e f f e c t e d  by P L O  601.

Th e BL M  wa s r e q u i r e d ,  b e c a u s e  of the w i t h d r a w a l  b y PLO  601 , 
to  s u r v e y  t h o s e  w i t h d r a w a l s  and to p o s t  t h e m  to t h e i r  pl a ts . 
A d d i t i o n a l l y  th ey  w e r e  r e q u i r e d  to tell a h o m e s t e a d e r  wh o  e n t e r e d  
th e  p r o p e r t y  and w h o  c l a i m e d  land u n d e r  hi s a p p l i c a t i o n  w hi ch  wa s  
e f f e c t e d  by the P L O  601 that  his h o m e s t e a d  c o u l d  not i n c l u d e  
t h o s e  l a nd s w h i c h  P L O  601 ef fe c te d.  T h e  B L M  di d  n e i t h e r .  T h e



c o s t  and m a n p o w e r  i n v o l v e d  in i d e n t i f y i n g  and s u r v e y i n g  the p r o­
p e r t y  e f f e c t e d  by the P u b l i c  Land O r d e r s  and p o s t i n g  it to the
p l a t s  wa s b e y o n d  the p h y s i c a l  and f is c a l  c a p a b i l i t y  of the BLM  in 
the  l a t e  4 0 ' s  and e a r l y  50's.

As a r e s u l t  of l oca l BL M  p r o t e s t  to W a s h i n g t o n  the  D e p a r t­
me n t  of I n t e r i o r  r e c o g n i z e d  the d i f f i c u l t i e s  i n h e r e n t  in the
w i t h d r a w a l s  u n d e r  P L O  601. In 1951 t h e r e f o r e  th e y p u b l i s h e d  P L O  
757 w h i c h  e n d e d  the w i t h d r a w a l s  as to l oc al  and f e e d e r  r o a d s  and 
s i m u l t a n e o u s l y  p u b l i s h e d  D e p a r t m e n t  O r d e r  2665  w h i c h  c o n v e r t e d  
t h o s e  w i t h d r a w a l s  to e a s e m e n t s .  T h e r e f o r e ,  a h o m e s t e a d e r  w h o
e n t e r e d  th e p r o p e r t y  a f t e r  D. 0. 2665 c o u l d  c l a i m  u p to the
c e n t e r  l i n e  of a local or f e e d e r  road bu t w o u l d  take  s u b j e c t  to 
an e a s e m e n t  in fa vor of th e f e d e r a l  g o v e r n m e n t .  But, as had 
h a p p e n e d  w h e n  PL O 601 wa s  in e ff ec t , m a n y  h o m e s t e a d e r s  w e r e  not  
i n f o r m e d  o f  the full n a t u r e  o f  the f e d e r a l  g o v e r n m e n t ' s  i n t e r e s t  
in t h e i r  p r o p e r t y .  Some  h o m e s t e a d e r s  had the e x i s t e n c e  of the 
l o ca l or f e e d e r  road e a s e m e n t  n o t e d  in t h e i r  p r e p a t e n t e d  d o c u­
m e n t s  but m a n y  did not. T h e  e a s e m e n t  wa s n e v e r  n o te d  in the 
p a t e n t  th a t was issued to them.

T h e  la s t d i f f i c u l t y  a s s o c i a t e d  wi th  th ese  r i g h t s - o f - w a y  was 
that the w i t h d r a w a l  that had r e m a i n e d  in e f f e c t  as to t h r o u g h  
ro a ds . C o n g r e s s  in the late 19 5 0 ' s  d e c i d e d  to sell the w i t h d r a w n  
land to the a d j o i n i n g  land  o w n e r s  and c o n v e r t  the r e m a i n i n g  
t h r o u g h  r o a d  w i t h d r a w a l s  to e a s e m e n t s .  T h e  D e p a r t m e n t  of 
I n t e r i o r  p u b l i s h e d  P u b l i c  L a n d  O r d e r  1613 w h i c h  c o n v e r t e d  the 
w i t h d r a w a l s  to e a s e m e n t s  and the u n d e r l y i n g  fee was to be sol d to 
the then  c u r r e n t  a d j o i n i n g  land  owner.

T h e  D e p a r t m e n t  of I n t e r i o r  di d not i m m e d i a t e l y  i n s t i t u t e  the 
p r o g r a m  b e c a u s e  o f  S t a t e h o o d  in 1959. D u r i n g  the t r a n s i t i o n  
p h a s e  m u c h  of  the f ed er al  r e s p o n s i b i l i t y  for h i g h w a y s  and h i g h w a y  
r i g h t s - o f - w a y  p a s s e d  to the S t a t e  of Al a s k a .  The  S t a t e  c l a i m s  
its i n t e r e s t  to the r i g h t s - o f - w a y  p u r s u a n t  to a q u i t c l a i m  d e e d  
i s s u e d  by th e  F e de ra l G o v e r n m e n t  in 1959. The S t a t e  d i d  not 
b o t h e r  to r e c o r d  the q u i t c l a i m  d e e d  u n t i l 1969. Th us,  t h e r e  wa s  
no d o c u m e n t  of r e c o r d  in a r e c o r d i n g  d i s t r i c t  by w h i c h  th e S t a t e  
c l a i m e d  a n y  title. T h e  U n i t e d  S t a t e s  g o v e r n m e n t  ha d a l s o  n e v e r  
p l a c e d  the  e a s e m e n t s  of r e c o r d  in th e t e r r i t o r i a l  c o m m i s s i o n e r ' s  
o f f i c e  (the p r e d e c e s s o r  to r e c o r d e r s  o f f i c e ) .

In th e mid  1 9 6 0 's the B u r e a u  of  La nd  M a n a g e m e n t  o n c e  a g a i n  
r e d i s c o v e r e d  its o b l i g a t i o n s  u n d e r  P L O  1613 to  c o n v e y  the land  to 
the a d j o i n i n g  land owner. It se nt  ou t to m a n y  of the a d j o i n i n g  
land  o w n e r s  no t i c e s  that t h e y  had the r i g h t  to p u r c h a s e  the 
u n d e r l y i n g  fee to the h i g h w a y  a l o ng  t h e i r  p r o p e r t y .  Some of the 
a d j o i n i n g  land  o w n e r s  pa id  the p u r c h a s e  price. H o w e v e r ,  b e c a u s e
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of the g e n e r a l  f r e e z e  on the c o n v e y a n c i n g  of  f e d e r a l  lands in 
A l a s k a  the f e d e r a l  g o v e r n m e n t  f a i l e d  to i s s u e  p a t e n t s  to t h o s e  
i n d i v i d u a l s .

In th e  last two y e a r s  the B L M has  o n c e  a g a i n  d i s c o v e r e d  its
o b l i g a t i o n s  u n d e r  P L O  1613 and h a v e  n o w  m a d e  th e p r o p e r t y  a v a i l­
ab l e  to the a d j o i n i n g  land o w n e r s ,  b u t  at t o d a y ' s  p r i c e s .  
F u r th er , w h e r e  t h e  1965 a d j o i n i n g  lan d o w n e r  had f ile d an a p p l i­
ca t i o n  to p u r c h a s e  an d p a i d  his  p u r c h a s e  p r i c e  in 1965, the B L M  
wi l l n o w  is sue the p a t e n t  to h i m  and not  the c u r r e n t  a d j a c e n t
land o w n e r .  T h i s  c a u s e s  a g r e a t  c o n c e r n  a m o n g  c u r r e n t  la nd
o w n e r s  w h o  b e l i e v e d  tha t th e y o w n e d  the p r o p e r t y  in front o f 
t h e i r  h o m e s  and b u s i n e s s e s .  It is c o n c e i v a b l e  that  not o n l y  will 
t he y ha ve  an i n t e r l o p e r  b e t w e e n  t h e m s e l v e s  and the h i g h w a y  but  
p e r h a p s  e v e n  a l o s s  of a c c e s s  to t h e i r  p r o p e r t y .

In 1966, the A l a s k a  l e g i s l a t u r e  b e c a m e  a w a r e  that the S t a t e  
w a s  b u i l d i n g  c e r t a i n  r o ad s a l on g t h e s e  f e d e r a l l y  c r e a t e d  h i g h w a y  
r i g h t s - o f - w a y  w i t h o u t  p a y i n g  c o m p e n s a t i o n .  Th e  o n l y  land o w n e r s  
w h i c h  w e r e  e f f e c t e d  by this  u n f a i r  t a k i n g  w e r e  t ho s e who  e n t e r e d  
the p r o p e r t y  a f t e r  J u l y  of 1947 and b e f o r e  s t a t e h o o d .  All o t h e r  
A l a s k a n s  w e r e  e n t i t l e d  to c o m p e n s a t i o n  if such  a tak in g o c c u r r e d  
on t h ei r  p r o p e r t y .

R e p r e s e n t a t i v e  H i l l s t r a n d  b o u g h t  the i s su e b e f o r e  the A l a s k a  
l e g i s l a t u r e  and t h e y  v i r t u a l l y  u n a n i m o u s l y  a g r e e d  that such a 
t a k i n g  w a s  u n f a i r  and u n j u s t  to the land  o w n e r s .  The  l e g i s l a t u r e  
in 1966 t h e r e f o r e  p a s s e d  the R i g h t - o f - W a y  Ac t of 1 966 w h i c h  
b a r r e d  the s ta te  f r o m  t ak i n g  a n y  f u r t h e r  la nd  u n d e r  the g r a n t s  by 
the f e d e r a l  g o v e r n m e n t .  B e t w e e n  1966 and 1970 the S t a t e  
t h e r e f o r e  p a i d  c i t i z e n s  in A l a s k a  for h i g h w a y  c o n s t r u c t i o n  and 
e x p a n s i o n  on t h e i r  lands. I n de e d,  in 197 0 the c o m m i s s i o n e r  for 
the D e p a r t m e n t  o f T r a n s p o r t a t i o n  t e s t i f i e d  b e f o r e  the U n i t e d  
S t a t e s  C o n g r e s s  that the S t a t e  h a d  p a i d  s e v e r a l  m i l l i o n  d o l l a r s  
to land o w n e r s  in c o m p e n s a t i o n  fo r the  f e d e r a l  r i g h t s - o f - w a y  
w h i c h  had b e e n  c r e a t e d  in the 1 94 0 ' s  an d 50 's.

In t h e  e a r l y  1 9 7 0 's h o w e v e r  t h e p r o b l e m  r e - e m e r g e d .  T h e  
r a pi d i n c r e a s e  in the p o p u l a t i o n  of A l a s k a  and d e v e l o p m e n t  of its 
e c o n o m y  r e q u i r e d  the S t a t e  to b u i l d  a d d i t i o n a l  r o a d s  and to 
e x p a n d  e x i s t i n g  r o a d s  to a c c o m m o d a t e  th e  g r o w t h .  In the m i d  
1970's t h e  S t a t e  o n c e  a g ai n b e g a n  to take p r o p e r t y  u nd er  the 1947 
Act. W h e n  c o n f r o n t e d  wi t h the 1966 Act w h i c h  b a r r e d  the S t a t e  
f r o m  t a k i n g  p r o p e r t y  w i t h o u t  c o m p e n s a t i o n ,  th e S t a t e  came  up wi th  
a le gal  t h e o r y  c i r c u m v e n t i n g  the Act. In the late 1970's an d 
e a r l y  198 0' s s e v e r a l  c a se s w e n t  to the A l a s k a  S u p r e m e  C our t c o n­
ce r n i n g  w h e t h e r  the S t a t e  had a h i g h w a y  r i g h t - o f - w a y  a c r o s s  
p r i v a t e  la n d w h i c h  it c o ul d ta k e w i t h o u t  c o m p e n s a t i o n .  In ea ch



of t h o s e  c ase s the trial c our t a ft er  h a v i n g  h e a r d  the e v i d e n c e  
and a r g u m e n t s  by the S t a t e  and land o w n e r s  r u l e d  in f a v o r  of t h e  
land  o w n e r s .  In each case the A l a s k a  S u p r e m e  C o u r t  re ve rse d.

Th e A l a s k a  S u p r e m e  C o u r t ' s  r e v e r s a l  r e st s on two w e a k  
p r e m i s e s .  First, that the A l a s k a  l e g i s l a t u r e  in 1966 i n t e n d e d  
o n l y  to end those e a s e m e n t s  u n d e r  the 1947 act. T h e  C o u r t ' s  
s e c o n d  p r e m i s e  was  that the 1 947 Act was  an i n d e p e n d e n t  s t a t u t e  
and di d  not m o d i f y  the p r i o r  act  a u t h o r i z i n g  the S e c r e t a r y  of 
I n t e r i o r  to b u i ld  r o a d s  in A l a s k a .  T h e  C o u r t  f ou nd  that that 
p r i o r  l e g i s l a t i o n  w h i c h  a u t h o r i z e d  the S e c r e t a r y  of I n t e r i o r  to 
b u i l d  h i g h w a y s  in A l a s k a  p e r m i t t e d  h i m  to a l s o  c r e a t e  e a s e m e n t s  
i n d e p e n d e n t  of the fact that  C o n g r e s s  in 1947 m o d i f i e d  the law to 
r e q u i r e  t ha t t ho se  e a s e m e n t s  be p l a c e d  in the p a t e n t .  S i n c e  
D e p a r t m e n t  O r d e r  2665 s t a t e s  that it is p r o m u l g a t e d  u n d e r  the 
D e p a r t m e n t  of I n t e r i o r ' s  r e s p o n s i b i l i t y  to c o n s t r u c t  r oa ds  in 
A l a s k a  D e p a r t m e n t  O r d e r  2665  s u r v i v e s  the 1966 Act and is not 
a f f e c t e d  by it.

T h e  p o s i t i o n  of the A l a s k a  S u p r e m e  C o u r t  s e e m s  i n c r e d i b l e .  
It is d i f f i c u l t  to b e l i e v e  that in 1966 the A l a s k a  L e g i s l a t u r e  
w a s  o n l y  d o i n g  a wa y with the r i g h t  of the S t a t e  to take an e a s e­
men t  u n d e r  the 1947 Act, w h i c h  was at l ea st  i d e n t i f i e d  to the 
land  o w n e r  in his p at ent , and not p r o h i b i t  the ta ki ng  of a c o n­
cu r r e n t  e a s e m e n t  w hi ch  wa s not i d e n t i f i e d  in the land o w n e r s  
pa t e n t .  Indeed the p r e m i s e  of the A l a s k a  S u p r e m e  C o u r t  is 
r e f u t e d  by the B LM 's  ow n m e m o r a n d u m  d i s c u s s i n g  these r i g h t s - o f -  
way.

*  T h e  m o s t  b u r d e n s o m e  as p e c t  of the h i g h w a y  r i g h t - o f - w a y  
p r o b l e m  lies in the fact that the fe d e r a l  g o v e r n m e n t  m i s h a n d l e d  
th e i m p l e m e n t a t i o n  of the p r o g r a m s .  Th e  o n l y  n o t i c e  was 
p u b l i s h e d  in the Fede ral  R e g i s t e r .  T h e  F e d e r a l  R e g i s t e r  is a 
r e l a t i v e l y  o b s c u r e  d o c u m e n t  to m o s t  p e o p l e .  In d e e d  in the lat e 
19 4 0 ' s  and 1950's the e x i s t e n c e  o f the Fe d e r a l  R e g i s t e r ,  let 
a l o n e  the p o t e n t i a l  imp ac t on t h eir  l i ve s was not r e a l i z e d  b y  
m o s t  p e o p l e .  The r i g h t s - o f - w a y  w e r e  not p l a c e d  of r e c o r d  a g a i n s t  
s p e c i f i c  p a r c e l s  and in c as es  w h e r e  the s t a t u r e  or land o r d e r  
r e q u i r e d  that a m a p  be m a d e  of the h i g h w a y  and p l a c e d  of r ec o r d  
w i t h  the B L M  that was  o f t e n  not do ne.  F u r t h e r ,  o v e r  the y e a r s  
the S t a t e  of A l a s k a  in u p g r a d i n g  and i m p r o v i n g  h i g h w a y s  has  m o v e d  
the l o c a t i o n  of the h i g h wa y . N o w  it is d i f f i c u l t  to k n o w  e x a c t l y  
w h e r e  th e h i g h w a y  wa s  in t h e  19 50' s to d e t e r m i n e  h o w  m u c h  
p r o p e r t y  c o ul d be taken f r o m  the land o w n e r  w i t h o u t  c o m p e n s a t i o n .

R e c e n t l y  the St ate  has a g g r a v a t e d  the p r o b l e m  by p e r m i t t i n g  
o t h e r  a c t i v i t i e s  to take p l a c e  on the r i g h t s - o f - w a y  such as bi k e 
p at h s ,  h o r s e  t ra ils , and u t i l i t y  l i n es  but fo r c e d  the e n t i t y



c o n s t r u c t i n g  this n o n h i g h w a y  use to p l a c e  it on the far e dg e of
the e a s e m e n t  thus  long b e f o r e  the road m i g h t  ha v e to a c t u a l l y  be
e x p a n d e d ,  if at all, the e a s e m e n t  is b e i n g  u t i l i z e d  and the h o m e­
ow n e r  s u f f e r s  f r o m  the loss of tre es,  s h r u b s ,  and use of his land 
as w e l l  as a n y  i m p r o v e m e n t s  t he re on.

It is th i s c o m b i n a t i o n  of f a c t o r s  w h i c h  m a k e s  the ta ki ng  b y
the S t a t e  of A l a s k a  u n f a i r  and i n e q u i t a b l e .  Lack of a d e q u a t e  
n o t i c e  to the o r i g i n a l  p a t e n t e e ,  la c k of n o t i c e  c o n t a i n e d  in the 
p a t e n t ,  l a c k  of n o t i c e  to the g e n e r a l  p u b l i c  e x c e p t  as p u b l i s h e d  
in the F e d e r a l  R e g i s t e r ,  no r e c o r d i n g  of the e a s e m e n t s  in the 
r e c o r d i n g  d i s t r i c t  of the t e r r i t o r y  or S t a t e  of Ala ska , f a i l u r e  
of the S t a t e  of A l a s k a  to r e c o r d  its q u i t c l a i m  dee d until 1969, 
and the b e l i e f  that the 1966 Act by the L e g i s l a t u r e  e nd ed  o n c e  
and for all the c o n t r o v e r s y ,  all c o n t r i b u t e  to ma k e this ta kin g 
w i t h o u t  c o m p e n s a t i o n  e x t r e m e l y  u nf air .

It is c l e a r  that the l e g i s l a t i v e  r e l i e f  is r e q u i r e d  to cl ose  
the l o o p h o l e s  c r e a t e d  by the A l a s k a  S u p r e m e  C ou rt  in the 1966 
Act. It w a s  u n j u s t  and i n e q u i t a b l e  then  and it is un ju st  and 
i n e q u i t a b l e  now.
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INTRODUCTION OF RESOLUTIONS (Senate)

SPONSOR SUBSTITUTE FOR SENATE JOINT RESOLUTION MO. 8 , tj  
Sen. Coghill. Requests Congress to propose and submit to the 
states for ratification an amendment to the U.S. Constitution that 
would establish rules governing constitutional conventions, and 
that those rules apportion the votes of the delegates on the basis 
of an equal number of votes for each state.

Requests Congress to propose and submit to the states an amendment 
to the U.S. Constitution that would require within four years after 
its ratification by the various states, in the absence of a national 
emergency, the total of all appropriations made by Congress for a 
fiscal year shall not exceed the total of all estimated federal 
revenue for that fiscal year.

Withdraws Legislative Resolve No. 1 of the Second Session of the 
Twelfth Alaska State Legislature (asked Congress either propose an 
amendment requiring a balanced budget, or in the alternative, to 
call a constitutional convention, the sole purpose of which would 
be to adopt such an amendment).

Introduced April 30 and referred to State Affairs and Judiciary.

Pint, of Just SENATE JOINT RESOLUTION NO. 26. by Sen. Coghill. Relates to 
Compensation to the payment of just compensation for the holders of certain 
Certain Land- landowners for certain right-of-way for highway purposes. 
owners________

The Federal government created certain rights-of-way for highway 
purposes across land in Alaska under certain federal orders, but 
the rights-of-way thus created were never identified in patents 
issued to Alaska homesteaders nor were the original homesteaders 
informed as to the location or true width of the rights-of-way.

States that enforcement of the federal right-of-way would be unfair 
to homesteaders who entered their property between August of 1949 
and statehood in 1959. The federal rights-of-way were never 
recorded in any territorial or state recording office and the right 
to use them for highway purposes was conveyed to the state in 1959. 
The federal government has refused to pay federal highway funds to 
the state to allow the state to pay just compensation to the 
landowners whose properties are affected by the rights-of-way, even 
though Sen. Stevens has attempted in the Federal Aid to Highway Act 
to require the federal government to compensate the state for money 
paid to the landowners for taking and using the rights-of-way.

The resolution urges Congress to introduce and support legislation 
to require reimbursement by the U.S. Dept, of Transportation to the 
State of Alaska for money paid by the state as just compensation 
for the use of any right-of-way created, established, or claimed 
under the four federal orders (Public Land Orders 601, 757, and 
1613, and Department Order 2665).

c Balanced Fed. 

Budge t________

L page 753

Introduced April 29 and referred to Transportation. The five-day 
hearing notice rule was waived on April 30 so the bill could be 
heard in Transportation. Reported out this week— see p. 7(59.
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T h e  D i r e c t o r ,

D i v i s i o n  o f  T e r r i t o r i e s  a n d  I s l a n d  P o s s e s s i o n s .

L y  d e a r  Dr. Gr uening:

R e f e r r i n g  to  y o u r  m e m o r a n d u m  u n d e r  da t e  o f  D e c e m b e r  17, 

r e l a t i v e  to p r o p o s e d  r e s e r v a t i o n s  for the c o n s t r u c t i o n  o f  roads, 

b r i d g e s ,  a n d  tra il s in the T e r r i t o r y  o f  A l a s k a ,  I w i l l  b e  g l a d  to 

c o n f e r  w i t h  y o u  o r  y o u r  r e p r e s e n t a t i v e s  at a n y  t i m e  y o u  m a y  so desire

^ T h e r e ^ i s  a p p a r e n t l y  no a u t h o r i t y  f o r  th e issuance^of"ah. Zx'ecu—

f i n ,  o r d e r  for.-. the'purp'oseTdf" i m p o s i n g  a r o a d -r e s e r v a t i o n  u p o n  a n y  
l a n d  i n , t h e  . T e r r i t o r y  .which m a y  h e r e a f t e r  p a s s  in t o  p r i v a t e  own er sh ip 

(and T  a m  'not “pe r t a i n  ‘t h a t • it* w o u l d  ‘Jbetnecessaiy.' o r V a a v i  s ab le  to r e c o m­
m e n d  the'enactment" o f ' T e g i s l a t i o n f o r ' ' s u c h ' p u r p o s e ^ -  

     '■*+ -   f
S e c t i o n  2477, U. S. R. S., p r o v i d e s :  "Th e right-of-v.uy for the

c o n s t r u c t i o n  of h i g h w a y s  ove r p u b l i c  lan ds , n o t  r e s e r v e d  f o r  public 

u ses, is h e r e b y  g r a n t e d .” No  a c t i o n  o n  t he p a r t  o f  the Gov er n m e n t  

is d e e m e d  n e c e s s a r y  to the o p e r a t i o n  o f  t h i s  s ta tute. T h i s  grant b e­

comes e f f e c t i v e  u u o n  th e c o n s t r u c t i o n  or  e s t a b l i s h i n g  of  th e h i g h w a y  

in a c c o r d a n c e  w i t h  the S t a t e  or T e r r i t o r i a l  laws. N o  r e s e r v a t i o n  for 

r i g h t E - o f - w a y  so a c q u i r e d  is i n c l u d e d  in th e p a t e n t  w h e n  is s u e d  for 

t h e  l a n d s  af f e c t e d .  (2& L. D. 44-^)-

T h e  a c t s  of J a n u a r y  27, 1 9 ^ 5  (33 S ta t. 6l6), a n a  L a y  14, 1°0&

(34. Stat. ig2), i n c o r p o r a t e d  in  s e c t i o n s  321 t o  337 i n cl us iv e, of 

T i t l e  48 U. S. C., p r o v i d e s  for t h e  c o n s t r u c t i o n  a n d  m a i n t e n a n c e  of 

roads, trail s,  and..bridges,-by- the b e a r d ,  qf-,.road_cpiEsis si oners.

j
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l a n d s  a f f e c t e d ,  u p o n  the  fi li ng o f  p r o f i l e  m a p s  s h o w i n g  the l o c a t i o n  

o f  the r o a d  i n  a c c o r d a n c e  w i t h  i n s t r u c t i o n s  o f  the D e p a r t m e n t  of 

J u l y  8, 1°30.

S e c t i o n  17 of  the a c t  of N o v e m b e r  9, I92I (42 Stat. 212), p r o­

v i d e s  f o r  th e g r a n t i n g  o f  p u b l i c  l a n d s  or r e s e r v e d  l a n d s  of the  

U n i t e d  S t a t e s  f o r  F e d e r a l  A i d  H i g h w a y s .  G r a n t s  u n d e r  t h i s  a s t u t e  

m a y  b e  a c q u i r e d  b y  the f i l i n g  of m a p s  in a c c o r d a n c e  w i t h  the  r e g u l a­

t i o n  t h e r e u n d e r  a n a  t h e  a p p r o v a l  of s u c h  m a p s  b y  the S e c r e t a r y  of 

t h e  I n t e r i o r .  A  r e s e r v a t i o n  for  r i g h t s - o f - w a y  a c q u i r e d  u n d e r  this 

s t a t u t e  is i n c o r p o r a t e d  in the p a t e n t  i s s u e d  for the l a n d s  a ff ected.

T h e  w i d t h  o f  the r i g h t s - o f - w a y  w h i c h  m a y  be  a c q u i r e d  u n d e r  the 

a b o v e - m e n t i o n e d  s t a t u t e s  is n ot  specif ied . Th e v/idth o f  r i g h t s - o f -  

w a y  e s t a b l i s h e d  u n d e r  s e c t i o n  24-77 g o v e r n e d  b y  the l a w s  o f  the 

S t a t e s  or  T e r r i t o r i e s  (22 L. D. 145)* l̂ n e  w i d t h  o f  r i g h t s - o f - w a y  
f o r  r o a d s  o r  h i g h w a y s  e s t a b l i s h e d  or  c o n s t r u c t e d  u n d e r  th e p r o v i s i o n s  

o f  the a c t s  o f  J a n u e r y  27, 1905» M-» 1 9 ^ »  o r  a c q u i r e d  u n d e r

s e c t i o n  17 of t h e  F e d e r a l  A i d  H i g h w a y  A c t  of N o v e m b e r  9> 1921, w o u l d  

s e e m  to be  a m a t t e r  of d i s c r e t i o n  a s  to w h a t  is d e e m e d  r e a s o n a b l y  

n e c e s s e r y  f or  the c o n s t r u c t i o n  a n d  p r o p e r  m a i n t e n a n c e  of the p a r t i c u­

l a r  r o a d  or  h i g h w a y  a n d  g o v e r n e d  b y  the w i d t h  as s u r v e y e d  a n d  shown 

on  the  p r o f i l e  m a p s ,  the m a p s  b e i n g  e vi de n c e  o f  the r i g h t - o f - w a y  and 

t h e  b a s i s  fo r i n s e r t i o n  of  the r e s e r v a t i o n  in a n y  s u b s e q u e n t  p a t e n t  

f o r  the l a n d s  a f f e ct ed.

T.'ith r e s p e c t  to the i l l u s t r a t i o n s  g i v e n  in the c o r r e s p o n d e n c e  

a c c o m p a n y i n g  y o u r  letter, it a p p e a r s  q u i t e  c e r t a i n  t hat n e i t h e r  an 

Hxecutiv_e_order nor. l e g i s l a t i o n  c o u ld  a f f o r d  a n y_r.elief..—  I n ~ o t h e n

w o r d s 7  a r i g h t - o f - w a y . o v e r  .an a r e a  w h i c h , i s . e m b r a c e d . i n  a n * e n t r y , I ____

l e g a l l y  i n i t i a t e d  a n d ' m a i n t a i n e d  acco:qding^to -.law, _ is ' e i t h e r  "5y. ag r e e j  

r e n t  w i t h  t h e ' p a r t y  h a v i n g  the e n t r y  o r ' t h r o u g h  c o n d e m n a t i o n  proceed-;
l ,   , i.     • - ............... ■ • ------------------------   :-  T . -----,-----------  _____________:________________.— J
i ng sv

T h e  c o r r e s p o n d e n c e  a c c o m p a n y i n g  y o u r  l e t t e r  i n d i c a t e s  that you  

a r e  f a m i l i a r  w i t h  the  i n s t r u c t i o n s  i s s u e d  by  the D e p a r t m e n t  o n  J u l y  

8, I93O, in r e g a r d  to th e i n c l u s i o n  of r e s e r v a t i o n s  for r o a d s  co n­

st r u c t e d  by  th e G o v e r n m e n t  in al l cas es  w h e r e  r i g h t s  of  p e r s o n s  se e k­

ing to a c q u i r e  t i t l e  t o  a n y  of such l a n d s  w e r e  i n i t i a t e d  s ub se qu en t 

to the c o n s t r u c t i o n  of the road. I n  o r d e r  to p u t  in t o  e f f e c t  t hose 

r e g u l a t i o n s ,  this  O f f i c e  m u s t  b e  f u r n i s h e d  w i t h  m a p s  a n d  f i e l d  notes 

o f  all c o n s t r u c t e d  r o a d s  as we l l  as t hose h e r e a f t e r  completed, so 

p r e p a r e d  es to  m a k e  it p o s s i b l e  to h a v e  p r o p e r  n o t e s  p l a c e d  o n  the 

t r a c t  b o o k s  a n d  a d e q u a t e  r e s e r v a t i o n s  i n s e r t e d  in p a t e n t s .  A s  is
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a l s o  I n d i c a t e d  b y  y o u r  co rr e s p o n d e n c e ,  this m a t t e r  -rcas c a l l e d  to 

the a t t e n t i o n  of  t h e  S e c r e t a r y  o f  Y/ar b y  the D e p a r t m e n t  on S e p t e m b e r  

3, 1930, b u t  u p  t o  t his time  n o  m a p s  or f i e l d  n o t e s  p e r t a i n i n g  to 

c o n s t r u c t e d  r o a d s  o r  r o ad s h e r e a f t e r  to b e  c o n s t r u c t e d  h a v e  b e e n  

r e c e i v e d  i n  thi s office.

TYe shall b e  g l a d  t o  go i n t o  t h e s e  m a t t e r s  m o r e  f u l l y  i n  t he  

c o n f e r e n c e  t h a t  y o u  h a v e  p r o p os ed .

T h e  e n c l o s u r e  a c c o m p a n y i n g  y o u r  l e t t e r  is r e t u r n e d  here-prith.

Very truly yours,



j
0

United States Sonata*

Sirj

I enclose a draft of a bill |MTo anand an oat entitled ’An Act 
providing for the transfer of the duties authorised and authority 
conferred by law upon the board of road corals*loners in the Terri­
tory of Alaska to the Department of the Interior, and for othar 
purpose**, approred June 50, 1933*.

The purpose of the proposed legislation is to proteot the in­
terests of the United States in constructing roads in the Tezritory 
of A la s k a  by providing a right-of-coy on lands, now public dcsain , to 
which patents say in the future be issued.

T h e ^ ^ £ a ”Soad~Co^5saion, operating undor the Departisnt'of th»^ 
Interior by virtue of the Aot'approved June SO,' 1932 (d? stati d4<5), ** 
and financed by 7odare 1 ‘appropriations, is engaged la the construction-, 
end oaintcuauoo of roads, roadways, highways, trann/ays, trails, bridges, 
and_othor_ sinilar works in that portion of^Alaskr, outside the national* 
forests. The greater part of the ereft on which <he operations of the/ 
Alaska Road Cocci s b i o^‘;’a^_oonductod J is pubUa..donaln,'^ai^_thsJlocc-i 
flou'ot rightdof-^rny~on such laada "presents so^problen growing o u t /  
of private ownarahipr^ For~th» “proper' lo oat ion of “the road and in the 
'interest of*publlc~service it is necessary In earn cases, however, to 
cross lands to which title has passed froa the United States, These 
instance* are becoming core rwnasrous e* the population of the Terri - 
tory lnaroases. ObtsihIhg~HghthTof-WKy acrosa priTately owned_lan2* 
(fcna'ln a nunhar,of ’nases prwanted_dlffioultieijsalll:^ forecourt "'/ 
act ion\Bjd..requiring. the ' sxpenditure of Federal funds7-- * * *

It le proposed, therefore, that in all patents for landa here­
after t a k e n  up in the Territory tfcaro shall be inserted a provision 
reserving to the Government a right-of-way for roads, roadway*, high­
ways, tracweys, trails, bridges and appurtenant works or structures 
©onatruoted or to be constructed by the authority of the United 
S t a t e s ,  A provision aocojrplishlng this aay, it is throught, be in­
serted as an assendnant to Section £ of the Act approved June 30, 1932, 
supra., tad the draft of the bill which I trananlt has boen written

The President of the Senate,

(A.
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accordingly. Tho propoaod ttsandccat Is to the proTlsion of
th« net of August 50, 1890 (£6 Stat, 551}, which reserred rights-of- 
way for canal* cm l&nd* vest of the on* hundredth meridian and is also 
aiKilar to th* proTisicn* of the Act of Uaroh 1.2, 1914 (58 Stat, 505),
In whJtoh rights-of-way for railroads were reserved to tin United State* 
in all patent* for lards thereafter taken op In the Territory of Alaska,

The Director of tho Bureau of tho Budget ha* Info m o d  so that 
there ia co objsotion to tho presantatIon of tho proposed legislation
to the Coagree*,

Tory truly your*,

i Q j /
PTC:abc. — /  Saarotary of th* Interior,

Zncloaure 14468S1,

ee&
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UN ITED  STATES 
DEPARTM ENT  OF THE IN TER IO R

O F F IC E  O F  T H E  S E C R E T A R Y  
D IV IS IO N  OF T E R R IT O R IE S  AND ISLAND PO SSESS IO N S

W a s h i n g t o n

F e b r u a r y  4, 1 9 4 3 .

O J O R A N D U 1 !  f o r  l£r. T h o r o n :

T h e  f o l l o w i n g  i s  a n  o u t l i n e  o f  t h e  b a c k g r o u n d  i n  t h i s  m a t t e r :

  TlT8_ p u r p p s e ^ o f  _th sfpropo's ed~l'Fgi slatfohFI'"s~ t o ~ p r o t ^ T ' ' t 5 e ^ ^

£he United States in ̂ constructing roads'in the Territory'of* Alaska^by-'reserY- 
ing a 'right-~of-way  "on lands, "now public domain, to which patents may in th<# 
future be issued.— *----- —    “ * 1 1 1   *

T h e  A l a s k a  R o a d  C o m m i s s i o n ,  o p e r a t i n g  u n d e r  t h e  D e p a r t m e n t  o f  t h e  I n t e r i o r  

b y  v i r t u e  of th e A c t  a p p r o v e d  J u n e  30, 1 9 3 2  (47 S t a t .  446 ),  ? n d  f i n a n c e d  b y  

F e d e r a l  a p p r o p r i a t i o n s ,  is  e n g a g e d  i n  the c o n s t r u c t i o n  a n d  m a i n t e n a n c e  of roads, 

roadways, h i g h w a y s ,  t r a m w a y s ,  t r ail s,  bridges, a n d  o t h e r  s i m i l a r  w o r k s  i n  t h a t  

po r t i o n  o f  A l a s k a  o u t s i d e  t h e  n a t i o n a l  fo re st s. T h e  g r e a t e r  p a r t  of t ho a r e a  

on w h i c h  t h e  o p e r a t i o n s  o f  t h e  A l a s k a  Roa d  C o n m i s s i o n  a r e  c o n d u c t e d  i s  p u b l i c  

domain, a n d  the l o c a t i o n  o f  r i g h t s - o f - w a y  on  m i c h  l a n d s  p r e s e n t s  n o  p r o b l e m  g r o w­

ing  out of  p r i v a t e  o w n e r s h i p .  F o r  t h e  p r o p e r  l o c a t i o n  o f  t h e  r oad , a n d  in  the 

i n t e r e s t  of  p u b l i c  s e r v i c e ,  i t  i s  n e c e s s a r y  i n  so m e  cas es , h o w e v e r ,  to c ross 

lands t o  w h i c h  t i t l e  h a s  p a s s e d  f r o m  t h e  U n i t e d  S t a t e s .  T h e s e  i n s t a n c e s  ar e b e­

com i n g  m o r e  n u m e r o u s  as t h e  p o p u l a t i o n  of t h e  T e r r i t o r y  i n c r e a s e s .  Obt' i n i n g  

i i g h t a - o f - w a y  a c r o s s  p r i v a t e l y - o w n e d  lands h a s  i n  a  n u m b e r  of c a s e s  p r e s e n t e d  

di ff ic ul tie s,  c a l l i n g  f o r  c o u r t  a c t i o n  an d r e q u i r i n g  t h e  e x p e n d i t u r e  of F e d e r a l  

funds,

A  c a s e  of  t h i s  k i n d  o c c u r r e d  t w o  or  t h r e e  y e a r s  a g o  i n  c o n n e c t i o n  w i t h  the  

c o n s t r u c t i o n  of a  b r i d g e  a c r o s s  a s t r e a m  a d j o i n i n g  a  c e r t a i n  p r i v a t e l y - o w n e d  

Wi ni n g  claim. Th e o w n e r  of the  l a n d  c l a i m e d  t h a t  h i s  p r o p e r t y  w a s  v e r y  v a l u a b l e  

because o f  a p l a c e r  g o l d  mine, a n d  a s k e d  an e x o r b i t a n t  p r i c e  f o r  t h e  r i g h t - o f -  

p a y  n e c e s s a r y  i n  c o n n e c t i o n  w i t h  t h e  c o n s t r u c t i o n  o f  t h e  b r i d g e .  T h i s  r e s u l t e d  

in c o n s i d e r a b l e  d e l a y  a n d  e x p e n s e .  As a c o n s e q u e n c e  o f  t h i s  a n d  o t h e r  l ike 

Instances, the  A l a s k a  R o a d  C o m m i s s i o n ,  th e G o v e r n o r  o f  A l a s k a ,  an d U r . Parks, the 

C a d a s t r / a l  E n g i n e e r  o f  t h e  L a n d  O f f ic e, b e c a m e  c o n v i n c e d  t h a t  l e g i s l a t i o n  to 

reserve r i g h t s - o f - w a y  i n  f u t u r e  p a t e n t s  of l a n d  t a k e n  f r o m  t h e  p u b l i c  domai n,  is 

desirable.

I n  r e s p o n s e  t o  a r e q u e s t  f r o m  th e R o a d  Ca-irnission, t h e  p r o p o s e d  l e g i s l a t i o n  

Was d r a f t e d  i n  t h i s  D i v i s i o n  a n d  s u b m i t t e d  to  t h e  D e p a r t m e n t  f o r  c o n s i d e r a t i o n .

•It was d i s c u s s e d  at a m e e t i n g  o f  t h e  D e p a r t m e n t  L e g i s l a t i v e  C o m m i t t e e ,  w h i c h  di d 

hot a p p r o v e  f a v o r a b l e  a c t i o n  o n  t h e  bill, p r e s u m a b l y  b e c a u s e  of  q u e s t i o n s  r ai s e d  

*Ln the m e e t i n g  as t o  w h e t h e r  l e g i s l a t i o n  of t h i s  k i n d  w o u l d  n o t  h a v e  a t e n d e n c y  

to  re ta r d  s e t t l e m e n t  i n  A l as ka . S u g g e s t i o n  w a s  a l s o  m a d e  t h a t  t h e  b i l l  s h o u l d  

prov ide  f o r  p a y m e n t  o f  d a m a g e s  to c r o p s  a n d  i m p r o v e m e n t s  o n  r i g h t s - o f - w a y  w h e n



u t i l i z e d  b y  t h e  U n i t e d  S t a t e s .  S u c h  a p r o v i s i o n  i s  i n c l u d e d  i n  t h e  m o s t  

recent d r a f t  of t h e  b i l l .  A s  s t a t e d  i n  Mr. P a g e’s m e m o r a n d u m  of S e p t e m b e r  18, 

a p p a r e n t l y  i t  was t h e  o p i n i o n  of t h e  L e g i s l a t i v e  C o m m i t t e e  t h a t  t h e  b i l l  w a s  

not  of s u f f i c i e n t  i m p o r t a n c e  t o  j u s t i f y  its s u b m i s s i o n  to  C o n g r e s s  at t h a t  time, 

as such a c t i o n  m i g h t  h a v e  r e s u l t e d  i n  d e f e r r i n g  m o r e  u r g e n t  A l a s k a  l e g i s l a t i o n  
which t h e  D e p a r t m e n t  p r o p o s e d  t o  s ub mi t.

I n  v i e w  of t h e  f o r e g o i n g ,  the b i l l  w a s  n o t  s u b m i t t e d  to  the  l a s t  s e s s i o n  

of Congr es s,  a n d  a p p a r e n t l y  i t  is a g a i n  u p  f o r  c o n s i d e r a t i o n  i n  c o n n e c t i o n  w i t h  

the l e g i s l a t i v e  p r o g r a m  of t h e  D e p a r t m e n t  f o r  th e p r e s e n t  session.



U N I T E D  S T A T E S  

D E P A R T M E N T  O F  T H E  I N T E R I O R  

BUREAU OF LAND MANAGEMENT 
A n c h o ra g e , Alaska

September 1^, I1

Colonel John Noyes 
Comiagicoer of Roads 
Alaska Read Coczdssicc 
Juneau, Alaska.

K !

WHO i
Dear Colonel Noyes:

Reference is cade to the letter frca Nr. Ike P. Taylor, Chief *
Engineer, Alaska Road Conrri ssion, dated July 28, 1945, in which ho >  j
states in reference to our memorandum of July 25, that: — —

"One print each of the plans of all the new reads we hare 
located in the past few years have been forwarded to your 
Office. Please advise if it is new necessary for tho 
Alaska Road Commission to submit three additional prints of 
these naps to the District Land Offices concerned with tbs 
written application, as outlined in your memorandum.

"For your information, tbs plan naps of our road locations 
are on a scale of 400 feet to the inch and ana print to cover 
a road location such as that, for instance, from the Forest 
Boundary to Hccsr on the Kanai Peninsula, 129 miles, would 
require approximately 320 square feet of blueprinting. The 
three sets required in your memorandum would total approximately
1,000 square feet."

An examination has been made of the more recent maps of highways 
filed by the Alaska Road CcmriLssion, namely, those of the Fairbanks- 
Chena Hot Springs, Paxsco-KcKinlsy Park, and the Forty Mile roads. These 
maps are excellent, for general infonnation, bt^jtbeyl*? not" shcwjth'ef 
width or _thc_la.teral_liaita, of. the-rigfat-of-wa7 -'~^th~ relation to the 
legal subdivisions of t be. public ;lands .'.wbex^surveyed;-.-^The’>aj^i~ara 
^b* ref ore incomplete for the' purpose ’of Jactation 'of the .tract book records 
under departmental instructions-'of January 13,' 1916 (44 L.D. 513).,' ** ccn- 
t expiated b y 'our ~r*morrndum~of ~July~25j~1949. Cnl'ess*' the 'lateral limits 
are shown, where the lands are surveyed, it cannot be definitely determined, 
for the purpose cf posting, what subdivisions are affected.

As stated by Mr. Taylor, the maps in question are prepared an a scale 
Of 400 feet to the inch. For your purposes these are excellent work scale maps, 
but for use in district land offices they pose a difficult problem of filing and 
handling, and the general scale as provided in tbs Department's rights-of-way
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regulations (43 CFR, Parts 244 and 245) i» 1000 and 2000 feet to the inch.
If this scale is adopted by the Alaska Road Cocaisaioa, it vould reduce 
the length and sise of the maps and effect a considerable saving in fili ng 

space.

V« greatly appreciate your sending sooe of your work caps which have 
been used in connection with land classification vork. These, we believe, 
are not in the form that can be efficiently used for filing in the District 
Land Offices.

In connection herewith, attention is called to the act of June 30^7 
^1932^(47 Stat. 446, 46 U.S.C. Sec. 321a, »«q*)* under which the“Alaska Road 
Casaission is authorized to^ccastruct^xxttds^and .highways over public,lands 
in.. jp »*Vw - v Thfa~aet can template a . that'"sapF^)f definite location of roads/ 
no'"'constructed shall, be flled_*ith .the Bureau of Land Kanageaent. -  Obviously, 
the authority to construct roads as provided by the act, necessarily, by in- 
plicatioa if not otherwise, authorises the right to appropriate the rights-of- 
way for such roads. It is therefore believed that if the caps of the rights- 
of-way for the roads and highways constructed or established under authority 
of the 1932 act, showing the width of the rights-of-way appropriated, were 
filed and recorded in the District Land Office, in accordance with instructions 
of January 13, 1916 (44 L.D. 513), that the Governaent's lights in and to 
the roads ar>H rights-of-way would be anply protected under the act as well 
as E.S. 2477 (43 U.S.C. Sec. 932), without the necessity of any withdrawals.

Very truly yours,

R e g i o n a l  A d m i n i s t r a t o r

AB/fp
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U N IT E D  STATES 
DEPARTM l .T OF THE IN TER IO R  ;

ALASKA ROAD COMMISSION

J u n e a u . A l a s k a

December 1 , 19^9

*r. Jane* ?. Darie, Director
Dirisian of Territories and Island Possessions
Departarat of the Interior *
Yashingtou 2 5 , 6,

Rj dear Mr. Baris*

At a recent meeting with Xr. Lowell Puckett, Eegionel 
Administrator, Bureau of land Xanagenent, the oothod of handling 
withdrawals or resarrationti for roads rights-of-way was fnlly 
discussed.'

The inaediate problen is oar deficiency in accurate naps
of old roads which are required "by the District Land Offices in
connection, with locating entry a on. and in issuance of patents.

It was brought out by Hr. Packett that because of the 
language of Public Land Order 601, all entries in surreyed. areas
affected by a road oust limited to one side only of the existing
read.. This is because the order used the word, “withdrawn" and the 
Bureau of Land Management has ruled that no new entry can be nade 
coTering noncontiguous areas. One solution of the problem has been 
proposed by Mr. Puckett to his Vashlngton office. Under Land Decisions 
Yoluae H3 , page 55^« held that a right-of-way withdrawal did not
render the tracts lying on opposite sides of the withdrawn strip non­
contiguous, and an entry embracing both sides of such strip should be 
allowed. I desire to strongly support Hr. Puckett’s request and urge 
farorable consideration. Application of this decision would aToid such 
present confusion. 2y the tine entrymen apply for patents in future, 
it ie planned to hawe available in the District Land Officee accurate 
■ape of our roade.

 fVe  believe the~_best "solution.of Itbla^pToblara"would b e '
ferisloiTcf ’Public ”l5ad’_0rder 6pl -to ‘chan^'^h^.'laS^uage^to ̂ read^are. 
hereby rotarred from ail forai~bf' appropriation^.^ This language. VoulcT 
Tjis in accordance with the act of-July 2b, 19^7 (Pub.-L a v  229r SOth Cong., 
Ist'Seenion.-^S U.S.C-. “ 1 ^ 6  Xd.T Supp. -1 . -32ID). It'iT our"contentio5'' 
that-this'^'Ta v'Jwa i~Ynt e n d ed~io'awoid~the^difficulty of deternining'Tor-'?^ 
each Jen try or'patent. the-~esact--i^cation^of theroad. ' The act provides in
p^ j . -  " ' ’ 1

"In all patents for lands hereafter taken up, entered, or 
located in the Territory of Alaska, and in all deeds by the 
United States hereafter convoying any lands to which it nay hawe



r e a c q u i r e d  t itl e in said Te r r i t o r y  not in cl u d e d  w i t h i n  the 

U n i t *  of any or g a n i s e d  m u n i c i p a l i t y ,  there *hall "bo 

ex p r e s s e d  that there 1 b re se rv ed,  f r o *  the lands d e s c r i b e d  

In said p a t e n t  or deed, a r i g h t - o f - w a y  th e r e o n  for  ro ad *,  

ro adways, h i g h w a y s ,  tramways, trails, "bridge* and a p p u r t e n a n t  

etroctu re s c o n s t r u c t e d  o r  to "be c o n s t r u c t e d  "by or n n d e r  the 

aut hority of the C n i t e d  St at s*  or of any S t a t s  c r e a t e d  out of 

the T e r r i t o r y  of A l a s k a . "

It w i l l  "be n o t e d  the act p ro v i d e *  f o r  a "blanket r e s e r v a t i o n  

f o r  r i g h t s - o f - w a y  f o r  road* c o n s t r u c t e d  or b e  c o n e t r a c t e d . It 1*  
o u r  co nt e n t i o n  t h a t  d s t e m i a a t i o n  of the e x a c t  l o c a t i o n  of a r o a d  n o w  

e x i s t i n g  t h rou gh  an. entry H a d *  a f t e r  the d a t *  o f  a p p r o v a l  of the act 

is not n ece s s a r y .  The h i s t o r y  of the bill i n d i c a t e s  this was one of 

th* specific d i f f i c u l t i e s  to b e  corrected. T h o  o t h e r  w a *  to a vo id  the 

n e c e s s i t y  of o b t a i n i n g  o n s o e e n t s  f o r  f u t u r e  r o a d *  w h i c h  o b v i o u s l y  could 

n ot  be d e s c r i b e d  in  the pate nt .

The a c t u a l  w i d t h  of r i g h t - o f - w a y  to b e  r e s e r v e d  is d e t e r m i n e d  

b y  the class of road. It  is b e l i e T e d  P u b l i c  L a u d  O r d e r  6 0 1  was p r i mar il y 

i n t e n d e d  to e s t a b l i s h  these w i dt h* , k i t h  this I n f o r m a t i o n  in the Di st ri ct 

L a n d  Office*, e n t r y n e n  or  a p p l i c a n t *  for p a t e n t  can be i n f o r n e d  of th* 

w i d t h  of r i g h t - o f - w a y  in e a c h  case. It 1* p r o b a b l e  c e r t a i n  r o a d *  w i l l  be 

r e c l n e e l f i e d  In the fut u r e  , _ i n _ w h i c h rc as e _ t h e  .right-ofuvay._width_would_be 

c h a a g « d » _ . , I V ~ l » ~ r » c o S e n d « d  f a v o r a b l e  c o n s i d e r a t i o n  b e  g i v e n  to a r e v i s i o n  

vo f  Pu bl ic  L i n d  C r d a r  6oi to p e r m i t t b e AJ.aska_Road C o n a i s s i o n  full l e t i t u d e

S i n c e r e l y  yo ur s.

Joh n R. R o y e s  

C o s n i s s l o n e r  of 

R o a d s  f o r  Alaska.

cci Kr. P u c k e t t

2



U N I T E D  S T A T E S  

D E P A R T M E N T  O F  T H E  I N T E R I O R  

BUREAU OF LAND MANAGEMENT 

Anchorage, Alaska

April 3, 1952

I!r. :.vin.ier C c S::d th 
l‘ox 2068
'-.ricl.ora.:-?, Alc.-ka''

Dcir "r. 5:dlh:

’ 2 y  letter of H rch 29# 7->u ached ne to dcf'ne the rwodrrja
• legal right-of-way to which tho Al-sskt Foiid Conr-iss-ion is intitlc-d 

in those instances where entry vss ci<ie end rooidonco established 
prior to the construction of the ro d, nnd viiera subsequent potent 

I conta.-ns no provision for road ri^ht-of-vhv . ^
I

\.*e a m  unable to detcr~-.‘::c th t there was a definition of 
'/^ the widths of rights—of-v-ay by regulation or ?t .tuto prior to 
* 5 ublic L-nd Order 6C<1 of August 10, IV-9. Any'Legal settlement 

upon the lend or filing sv^e u;on the Iftnd prior to A u ^ s t l O ,  1?L9, 

nd which logoi occupancy ond filing was carried through to con- 
sunvsati -n, rendered Public L-nd Order 601 inoperative, arid no clsia 
to a width of right-of-way a* defined in Fubiio Land Order tOl 
c?>.n be valid, ir. our opinion.

* T h e T c t  of T u l y  2 U , I9A7, 61 L-t>t. hi?., /.S U.F.C,,. Cc-c.
, ___ # j viced for the rci-erv-td on’of right-of-way for roads in j
p.it*r.t?.nr.-d deeds on If.nis, the rid: s to which v.\--re _inaugurated

• f a l t e r  . e f f » ‘ c t i y e _ d ' t e  c f - . t h e - a c t i i - T r l i s ’. a c t  d i d  r o t ,  h o v / c v -V ,
^specify the" vic-tha o f ^ h e .  rightc-of-vay. * --- ----
*»-->»■■■■ *, . ■ 1 —  * * ~ * ' *“ *

_It : would Hpp-’ar thj-t the acquiring of road ri.-htc-of-v.tiy'4  ■ ■ ——  —  .  •  •  + •  w .

before July 21 I 9/.7,-ha d . bect)_d0r.c.by_ariicshler-.^r-ec::ant _or co:idc.~ 
‘nati.wr.™  . " “ ' ' J*

Chapter 19> S-csion laws of * Lanka 1923# Section 1721, 
rcrc-i~/cd a strip betveer. sect: ->r.s h rods vido for public highways 
with the S'-ctior. line be 'nc the center of such highway. Mow-.vor, 
the 1923 law i« listed os ir.va! id in the new Al.'icka Code and we 
litivs boon abvis-d by the Attorney General thr.t it is considered 
that t:is act i3 in f>ct invalid. I know of no test case th-t has 
Veen brought to tost the validity of the lav.

F b c s c s - T T



I sjo 'uncertain u s  to the origin of the adoption of 0 6  feet ts 
the standard vidth of right-of-vay in Al.-.ska prior to thp pro.mlgatiori 
of Fublic Land Order 601. Public L^nd Orde: 601, v J d c h t o g o t h e r  vith 
Order lo. 2z'L5J enclosed, have cet-bliched widths of rights— o f - v n y  for 
highways in Alaska*

Ve-ry truly yours,

Co;.y to Coa-'dssioner

Lov,uJl X. Puckett 
Regional Adsunistrator



I> E I*A U T M E X T  O F  H S G M W A Y S
orna or wr (om ssiow  / r. o. sox utT — m u u  s w i  

^ T 7 T i 9 7 n ~ ~ )

Re: 1947 A ct Lands 
00-302

Mr. F ran c is  C. Turner 
Federal Highway A dm in istrato r 
Federal Highway A dm in istration  
N a ss if  Bu ild in g  
400 7th S tre e t , S.W.
Washington, D .C . 20591

THROUGH: Mr. H. G. Tipton 
D iv is io n  Engineer

Dear Mr. Tu rner:

Reference i s  made to Mr. T ip to n ’ s memorandum of February 12, 1971, 
concerning p a rt ic ip a t io n  o f fe d e ra l funds in  the 1947 Act lands acquired 
p r io r  to December 31, 1970. Mr. T ip to n ’ s memorandum is  in  response 
to our appeal o f January 23, 1968, appealing your previous decision  
o f June 30, 1967.

Perhaps a b r ie f  h is to ry  o f the 1947 Act re servation  and how the 
re se rva tion  was exercised  by the S tate  o f Alaska would help put 
our positio n  in to  p ersp ective .

P r io r  to the years o f World War I I ,  the T e r r ito ry  o f A laska experienced 
l i t t l e  road construction  work. Mich o f the a c t iv i t y  o f the A laska Road 
Commission and i t s  predecessors was conducted across the p u b lic  domain 
and req u ired minimal r i gh t of  way a c q u is it io n . marked increase i r T J  
p D p jla f ion "in  the years fo llo w in g " the warJand“ a~ re lated" increase  i n —/ 
'a c t iv i t ie s  designated to -reduce-public-1ands ~to~private^owriership 
in c re a se d .th e , frequency w ith  j^hich r ig h t  o f w ayjvas[necess ita ted  over

jln-recognition- o f :t h is  ' trend, and^ffl jan^atfept. to reducereherexpenditure,T 
pf^goyemmentai funds ,  Congre ss  passed the 1947 Act "e ffe c tive  J u ly  24, /

The e ffe c t  o f th is  Act was to reserve  to the United S tates o r to any 
State  created out o f  the T e r r i to r y  o f A laska a r ig h t  o f  wav across 
lands subsequently passing in to  p r iv a te  ownership and to tnus avoid 
the n e ce ss ity  o f re -acq u irin g  lands fo r  fu ture  road co nstru ctio n .

W P S E W U  H 7 I



Mr. Francis C. Turner
Federal Highway Administrator - 2 - July 27-, 1971

The 1947 Act was repealed by Congress e ffe c t iv e  J u ly  1 , 1959. Thus, 
lands entered or paten ted a f te r  th a t date are not sub ject to the act .
fTt 1 e_of_lands^nte^red_oripatented,from. _Jul)^24,-1947,-to July 1,-195!?!,__
continued to^'remain clouded w ith ..th e ' prospect o f .fu tu re^ o ad  construction  
.causing a rb it ra iy ^ tra n s fe rs  o f  u n sp ec ified 7p o rtio h s_o f_sa id  land to 'th e ,7 
^ vem m ent/w ithout"due"process'JoY compensation, u n t i l  A p r i l  1 4 ,_1966;. '

I t  i s  our p o s it io n  that the 1947 A ct d id in  fa c t  e n t i t le  the State 
o f Alaska to u t i l i z e  the r ig h t o f  way reserved by the a c t . S p e c if ic  
conveyance to  the State  a t the time o f statehood was not necessary 
because Congress s p e c i f ic a l ly  p rescribed  in  the ac t that the re se rva tio n  
was to be extended to the newly created  State o f Ala s k a . The r ig h ts  o f  
ther”Tederal Government' ih~the~ 1947"A c t" r ig h ts "o f ’Jvay passed'to  the S ta te  
a t  the time o f  statehood._________------------------------------— -

Tfie~fourth sess io n  o f th e .A la ska  S tate- lY ^ isra tu re7 - recognizihg~the' 
jn e 'q u a lit ie s o f  th e '*1947.A c t , passed le g is la t io n  e f fe c t iv e  A p r i l  14 , 

<1966, ’commonly c a lle d  .the A laska R ight o f  hay Act o f 1966,’ p rovid ing 7,  
thatino  agency o f-th e -S ta te  may take p r iv a te ly  A>wned - property -by" the j  
exerc ise  o f the 1947 Act re se rva tio n ,*  The le g is la tu re  1s~stated_purpose 
was as- follows7~andT~qu6teT

"This A ct i s  intended to a l le v ia t e  the economic hardship and 
p h ys ica l and mental d is t re s s  occasioned by the tak ing  o f  lan d , 
by the S tate  o f A la sk a , fo r  which no compensation i s  paid to 
the person holding t i t l e  to the land . Th is p ra c t ic e  has re su lted  
in  f in a n c ia l d i f f i c u l t ie s  and the deprivation o f peace o f  mind 
regarding the s e c u r ity  o f one's possessions to many c it iz e n s  o f 
the S ta te  o f A la sk a , and w hich , i f  not c u rta ile d  by law , w i l l  
continue to ad verse ly  a f fe c t  c it iz e n s  o f th is  s ta te . Those p e r­
sons who hold t i t l e  to land under a deed or patent which, contains 
a re se rva tio n  to the sta te  by v ir tu e  o f the A ct o f June 50, 1932, 
ch 320, sec . 5 , as added J u ly  24, 1947, ch. 313, 61 S ta t . 418, are 
sub ject to the hazard o f having the State o f A laska  take th e ir  
property w ithout compensation because a l l  patents o r deeds con­
ta in in g  the re se rva tio n  requ ired  by that fe d e ra l a c t re se rve  to 
the United S ta te s , o r the s ta te  created out o f  the T e r r ito ry  o f 
A laska , a r ig h t  o f way fo r roads, roadways, tramways, t r a i l s ,  
b ridges, and appurtenant s tru c tu re s  e ith e r constructed o r to be 
constructed . Except fo r  th is  re se rva tio n  the S tate  o f A la sk a , 
under the A laska co n stitu t io n  and the co n stitu t io n  o f the United 
S ta te , would be required to pay ju s t  compensation fo r any land 
taken fo r  a r ig h t  o f way. I t  i s  declared to be the purpose o f 
th is  act to p lace persons w ith  land so encumbered on a b a s is  o f  
e q u a lity  w ith  a l l  o ther property holders in  the S tate  o f A la sk a , 
thereby preventing  the tak ing  o f property w ithout payment o f 
ju s t  compensation as provided by law , and in  the manner provided



Mr. Francis C. Turner
Federal Highway Administrator -3- July 2.7, 1971

i Subrequejvt"to-thT'enactment" o f the ..A laska Righf~of Way"Acf” ofjL"966~thl 
Bure.au.o f P u b lic  Roads advised^us-"that there 'can be.no federa l. reim--» 
buxsem entfo r funds' .expended by the'. State' .'of A laska-fo r-th e  a cq u is it io n  
o f11 r ig h t  o f ;way~from lan d .su b je c t ' to th e !re se rva tio n  contained in _th e  
1947 Aot t 11 They a lso  stated  i t  would take fed e ra l le g is la tio n ~ to  **" 
e f fe c t iv e ly  rep ea l the re se rva tio n .

In  response to that statement the la te  Senator E . L .  B a r t le t t  introduced, 
(fo r  h im se lf and Senator Gruening) Senate B i l l  2483 on September 28 , 1967. 
Senator B a r t le t t 's  in troductory remarks outlined  the p o s itio n  o f A laskans 
a ffected  by the 1947 A ct and I  quote h is  remarks from the Congressional 
Record o f the Senate fo r September 28, 1967:

" In  1947 Congress enacted a law -- 48, United S ta tes Code 321d -- 
which reserved an undefined highway r ig h t  o f way in  a l l  patents fo r 
fed e ra l p u b lic  lands in  A laska . Th is law , commonly re fe rre d  to as 
the 1947 A c t , has become notorious in  A laska . While seemingly 
innocuous, the 1947 Act has worked in e q u it ie s  beyond b e l ie f  as 
homesteads and other patented lands f a l l  in  the paths o f urban 
development and highway improvement p ro je c ts .

Although the 1947 act was repealed in  1959, a l l  o f those persons 
who received patent to fed e ra l lands between 1947 and 1959 s t i l l  
l i v e  under the threat th a t a portion o f th e ir  land might be taken 
fo r  highway r ig h t  o f way purposes a t any time w ithout compensation.
As a m atter o f f a c t ,  a su b stan tia l number o f r ig h ts  o f way have 
already been acquired under the 1947 act w ithout compensation to 
the landowners and many r ig h ts  o f way over such lands w i l l  undoubtedly
be acquired in  the foreseeable fu tu re .

The State  o f A laska has found a way to condensate patentees fo r 
takings under the r ig h t  o f way p rov is ion  but the Federal Highway 
A dm in istration  re.fuses on le g a l grounds to pay the fed e ra l share 
o f such compensation.-

Mr. P re s id en t, i t  i s  my firm  b e l ie f  that no one could have foreseen
the in e q u it ie s  inherent in  passage o f the 1947 A c t . I t  i s  a lso  my
b e l ie f  th a t co rre c tive  action  i s  overdue. Therefo re , I  introduce 
today fo r  appropriate reference a b i l l  which would vacate and r e l in ­
quish the reservation  o f r ig h ts  o f way authorized by the 1947 A c t ."

Hearings scheduled on Senator B a r t le t t 's  b i l l  were cance lled  f i r s t  because 
o f the a ssass in a tio n  o f Dr. M artin Luther K ’-i . j , J r . ,  and second because 
o f the assass in a tio n  o f Senator Robert F . Kennedy. /

Senator B a r t le t t 's  untim ely death and Senator Gruening's unsuccessfu l bid 
fo r  re -e le c tio n  made i t  necessary to reintroduce S . 2483. Senator Stevens 
g rac io u s ly  d id  th is  on February 7 , 1969.



Mr. Francis C. Turner
Federal Highway Administrator -4- July 27, 1971

Alaska ' s R ight o f Way Act o f .̂ 1966̂  voided “the S ta te 1 s r i ghts t o u t i l ig e  
r ig h t o f  way'*6ver' lands~~subject t o 'tb q l9 4 7  Act j  Section 138(b) o f the 
Federal" A id "Highway Act'“o f 19 70‘ vacated' and re linqu ished  reserved r ig h ts  
o f  way not u t i l iz e d  and provided that the re se rva tio n  merged w ith  the 
fee and was fo reve r extinguished . We b e lie ve  i t  was the in te n t o f Congres 
to " c le a r  the fed e ra l books" by the "housekeeping" Section  138(b) o f the 
Federal Aid Highway Act o f 1970 w ith  t h e ir  f u l l  re a l iz a t io n  that the State 
o f A laska had extinguished the 1947 Act re se rva tio n  on A p r i l  14, 1966, as 
i t  had every r ig h t  to do.

Unforeseen traged ies delayed Federal a c tio n  se v e ra l years causing State  
expenditures to climb past a m illio n  d o l la r s . I t  was c le a r ly  Senator 
B a r t le t t 's  in te n t  in  introducing S . 2483 to a llo w  Federal p a rt ic ip a t io n  
in  the a c q u is it io n  o f  "47 A ct" r ig h t  o f  way from the A p r i l  14, 1966, date.

A cq u is it io n  o f r ig h t o f way by the S tate  o f  A laska over lands sub ject to 
the 1947 Act subsequent to A p r il  14, 1966, was made in  accordance w ith  
a l l  o f  the p o lic ie s  and procedures o f  the Bureau o f P u b lic  Roads and 
subsequently the Federal Highway A d m in is tra tio n . The r ig h ts  o f  way so 
acquired were incorporated in  fe d e ra l-a id  highway p ro je c ts  and therefore 
should be e l ig ib le  fo r fed e ra l p a r t ic ip a t io n  in  t h e ir  a c q u is it io n  c o s ts .

We re s p e c t fu lly  request your fu rth e r review  o f  your June 30, 1967, and 
February 12, 1971, decisions and re v e rsa l o f  those d ecisions to a llow  
fed e ra l p a r t ic ip a t io n  in  the a cq u is it io n  costs o f  the lands in  question .

c c : Governor W illiam  A . Egan
John Havelock, A ttorney General 
Senator Ted Stevens 
Senator Mike Gravel 
Representative Nick Begich

V ery t r u ly  you rs ,

Commissioner o f Highways



l a w  ornccs or

C R O H ,  E C C E R 5  8  P R I C E
C L i r r O R D  J .  C17 0M 
K E N N E T H  P.  C G G C R S

A  N C  « » H I P  o r P P O f X f t f t l O N A l  C O N K ) N A T l O N |

5 5 0  W E S T  S E V E N T H  A V E N U E , S U I T E  1 2 5 0

ANCHORAGE, ALASKA 09501

T E L E P H O N E S  

( 0 0 7 )  2 7 2 - C A 7 A  

( 0 0 7 )  2 7 A - O S A 7
M I C H A E L  W.  P R I C E  
L A N C E  C .  G I D C U M 0  
S A L L Y  K U C K O

M I C H A E L  P  C O N D O N  
S  C M  A C.  L C D E R M A N  

R O B E R T  T  P R I C E  
R O B E R T  P.  O W E N S

J u l y  24, 1984

C o n g r e s s m a n  D o n  Y o u n g  
H o u s e  of R e p r e s e n t a t i v e s  
2331 R a y b u r n  B u i l d i n g  
W a s h i n g t o n ,  D.C. 20 51 5

Re: F e d e r a l  H i g h w a y  R i g h t s - o f - W a y

D e a r  Don:

E n c l o s e d  y o u  w i l l  fin d c o p i e s  o f  c o r r e s p o n d e n c e  w h i c h  I h a v e  
s e n t  t o  S e n a t o r s  S t e v e n s  and M u r k o w s k i  c o n c e r n i n g  a n e x t r e m e l y  
s e r i o u s  p r o b l e m  in A l a s k a .  I b e l i e v e  th e i n f o r m a t i o n a l  l e t t e r  to 
S e n a t o r  Murkowski. an d its a t t a c h m e n t s  a r e  s e l f - e x p l a n a t o r y .

O n c e  y o u  h a v e  h a d  an o p p o r t u n i t y  to r e v i e w  this, I wi l l be 
c o n t a c t i n g  y o u  to a s k  y o u r  s u p p o r t  in s t o p p i n g  the S t a t e  f r o m  
h a r m i n g  not  o n l y  o u r  c l i e n t s ,  the t i t l e  i n s u r a n c e  i n d u s t r y ,  b u t 
t h e  t h o u s a n d s  o f A l a s k a n s  S t a t e w i d e  w h o  d o  not  h a v e  t i t l e  
i n s u r a n c e ,  m a n y  o f  w h o m  ar e th e  o r i g i n a l  p a t e n t e e s .
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Re: F e d e r a l  H i g h w a y  E a s e m e n t s  in A l a s k a

D e a r  J ohn :

T h a n k  y o - :o r m e e t i n g  w i t h  us d u r i n g  y o u r  v i s i t  la s t w e e k  in 
A l a s k a .  It w a s  a p l e a s u r e  h a v i n g  th e o p p o r t u n i t y  to m e e t  y o u  and 
w e  l o o k  f o r w a r d  to o u r  f u t u r e  c o n t a c t .  As  we  d i s c u s s e d ,  we are 
p r e s e n t l y  e m b r o i l e d  in an e x t r e m e l y  s e r i o u s  c o n t r o v e r s y  fo r w h i c h  
w e  are s e e k i n g  the aid o f  th e A l a s k a  C o n g r e s s i o n a l  D e l e g a t i o n .  
T h i s  l e t t e r  and its e n c l o s u r e s  w i l l  a s s i s t  y o u  in y o u r
p r e l i m i n a r y  i n v e s t i g a t i o n  i n t o  t h i s  m a t t e r .  A t  y o u r  e a r l i e s t
c o n v e n i e n c e ,  we  w o u l d  l i k e  to d i s c u s s  th e p o s s i b i l i t y  of the 
i n t r o d u c t i o n  an d p a s s a g e  o f  o u r  p r o p o s e d  f e d e r a l  l e g i s l a t i o n  w i t h  
yo u , and  the  o t h e r  m e m b e r s  of  th e A l a s k a  C o n g r e s s i o n a l
D e l e g a t i o n .

As  y o u  m a y  r e c a l l  f r o m  o u r  m e e t i n g ,  th e d i f f i c u l t y  lies  in 
the  i n t e r p r e t a t i o n  o f  a s e r i e s  o f  p u b l i c  l a n d  o r d e r s  (PLOs) and 
d e p a r t m e n t  o r d e r s  (DOs) w h i c h  w e r e  i s s u e d  b y  the  D e p a r t m e n t  of
I n t e r i o r  in th e l a t e  19 40' s and  e a r l y  195 0 's . U p  t h r o u g h  1947 
t h e r e  e x i s t e d  t w o  m e t h o d s  by  w h i c h  th e F e d e r a l  G o v e r n m e n t  c o u l d  
c r e a t e  h i g h w a y  r i g h t s - o f - w a y  in A l a s k a .  T h e  f i r s t  w a s  a 1932 Ac t  
w h i c h  w a s  c o d i f i e d  at 48 U . S . C .  S 3 2 1 a  t h r o u g h  S322._1/ P u r s u a n t  
to t ha t Ac t  t h e  D e p a r t m e n t  o f I n t e r i o r  h a d  the r i g h t  T o  b u i l d  an d 
c o n s t r u c t  r o a d w a y s  in A l a s k a .  A d d i t i o n a l l y ,  u n d e r  44 L.D. 513 
t h e  D e p a r t m e n t  of  I n t e r i o r  d e t e r m i n e d  t h a t  the F e d e r a l  G o v e r n m e n t  
h a d  the r i g h t  to  e s t a b l i s h  a r o a d w a y  b y  a p p r o p r i a t i o n .  T h a t  is,

J_/ A  c o p y  o f  th is  l e g i s l a t i o n  is a t t a c h e d  a n d  i d e n t i f i e d  as 
E x h i b i t  A. A l s o  a t t a c h e d  a r e  th e o t h e r  r e l e v a n t  m a t e r i a l s  
i d e n t i f i e d  as d i s c u s s e d  in th i s le tt er .
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a c o m b i n a t i o n  o f  i d e n t i f y i n g  a p o t e n t i a l  h i g h w a y  p l u s  the a l l o c a­
ti o n  of s p e c i f i c  f u n d s  f r o m  C o n g r e s s  w a s  s u f f i c i e n t  t o r e s e r v e  
the r i g h t  in th e F e d e r a l  G o v e r n m e n t  to  b u i l d  th e  road.

In 1947, C o n g r e s s ,  at t he  u r g i n g  o f  t h e  D e p a r t m e n t  of 
I n t e r i o r  p a s s e d  a n  a m e n d m e n t  t o  t h e  1 9 3 2  A c t  w h i c h  w a s  c o d i f i e d  
at 48 U. S. C .  5 3 2 1 d. ( E x h i b i t  B.) U n d e r  48 U . S . C .  S 3 2 1 d  the 
D e p a r t m e n t  o f  I n t e r i o r  was  r e q u i r e d  to  p l a c e  in e v e r y  p a t e n t  for 
la n d in A l a s k a  t a k e n  up t h e r e a f t e r  a r e s e r v a t i o n  f o r  a r o a d  
r i g h t - o f - w a y  fo r  th e  F e d e r a l  G o v e r n m e n t .  It is o u r  o p i n i o n  that 
the a m e n d m e n t  i n  1947 w a s d e s i g n e d  t o  p r o t e c t  th e  F e d e r a l  G o v e r n­
m e n t ' s  i n t e r e s t  in m a i n t a i n i n g  th e r i g h t  to b u i l d  r o a d s  i n t o  
t h o s e  p o r t i o n s  o f  A l a s k a  w h i c h  w e r e  b e i n g  t a k e n  up  by 
h o m e s t e a d e r s  a n d  w h i c h  w e r e  n o t  y e t  s u b j e c t  to  a 43 U . S . C .  S 9 3 2  
s e c t i o n  l i n e  d e d i c a t i o n  or  a r o a d w a y  e s t a b l i s h e d  b y  a p p r o p r i a t i o n  
u n d e r  44 L.D. 51 3 . It a l s o  s e r v e d  th e  f u n c t i o n  o f  c o n s o l i d a t i n g  
the p o w e r  of t h e  D e p a r t m e n t  of I n t e r i o r  u n d e r  t he  A c t  o f 1932  by  
s p e c i f i c a l l y  r e q u i r i n g  that the r e s e r v a t i o n  be  p u t  in the p a t e n t  
so that s e t t l e r s  w o u l d  be o n  n o t i c e .

In A u g u s t  o f  1949, the D e p a r t m e n t  o f  I n t e r i o r  u n d e r  P L O  601 
v/ithdrew f r o m  a l l  f o r m s  o f a p p r o p r i a t i o n  c e r t a i n  r i g h t s - o f - w a y  
for h i g h w a y s  in A l a s k a .  ( E x h i b i t  C.) U n d e r  P L O  601 h i g h w a y  
w i d t h s  of  v a r y i n g  a m o u n t s  w e r e  e s t a b l i s h e d  f o r  t h r o u g h ,  f e e d e r  
a n d  l o ca l r o a d s .  T h e  " lo cal " r o a d s  w e r e  n e v e r  i d e n t i f i e d  b y  n a m e  
w h i c h  c a u s e s  p a r t i c u l a r  p r o b l e m s .

C o n s i d e r a b l e  c o n t r o v e r s y  a r o s e  o v e r  t h e  f a c t  t h a t  P L O  601 
wa s  a w i t h d r a w a l  r a t h e r  th a n the  e s t a b l i s h m e n t  o f  an  e a s e m e n t  o r  
r i g h t - o f - w a y .  C o n s e q u e n t l y  the D e p a r t m e n t  o f  I n t e r i o r  p u b l i s h e d  
m o d i f i c a t i o n s  o f  P L O  601 -which c u l m i n a t e d  i n th e  p u b l i c a t i o n  o f  
D O  2665. ( E x h i b i t  D.) D O  26 6 5 e s t a b l i s h e d  e a s e m e n t s  in l i e u  o f  
r i g h t s - o f - w a y .

In the  i n t r o d u c t o r y  l a n g u a g e  o f  D O  2 6 6 5  t h e  S e c r e t a r y  o f  the 
I n t e r i o r  i n d i c a t e d  t h a t  he w a s  p u b l i s h i n g  th e  o r d e r  p u r s u a n t  to 
48 U. S.C . S 3 2 1 a .  It is ou r b e l i e f  t h a t  t h e  a u t h o r i t y  c i t e d  b y  
the  S e c r e t a r y  d e a l s  w i t h  o n l y  t h e  c o n s t r u c t i o n  p o w e r s  u n d e r  the  
1932 Ac t  and m u s t  be v i e w e d  in t h e  l i g h t  o f  t h e  1947  A m e n d m e n t  
w h i c h  r e q u i r e d  t h a t  s u c h  e a s e m e n t s  a n d  r i g h t s - o f - w a y  be r e s e r v e d  
in the p a t e n t s .  H o w e v e r ,  it is t h i s  o n e  " a u t h o r i t y  s e c t i o n "  
w h i c h  has a l l o w e d  t h e  A l a s k a  S u p r e m e  C o u r t  to  c i r c u m v e n t  b o t h  the 
A l a s k a  and C o n g r e s s i o n a l  b i l l s  d e s i g n e d  t q e l i m i n a t e  t h e s e  e a s e -
m e n t s .
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N o n e  of th e w i t h d r a w a l s  and e a s e m e n t s  c r e a t e d  b y  P L O  601 a n d  
its s u c c e s s o r s  i n c l u d i n g  D O  2 6 6 5  w e r e  n o t e d  in t h e  p a t e n t s  of  
h o m e s t e a d e r s  in A l a s k a ,  a l t h o u g h ,  all of  th e p a t e n t s  w h i c h  w e r e  
i s s u e d  for l a n d s  t a k e n  u p  a f t e r  1947 c o n t a i n  t h e  r e s e r v a t i o n  
r e q u i r e d  by t h e  194 7 A c t  and  48 U. S . C .  S 3 2 1 d .  ( E x h i b i t  E, f o r  
e x a m p l e . )  F u r t h e r ,  at l e a s t  in r e g a r d  to l o c a l  r o a d s ,  t h e r e  wa s  
n o  i d e n t i f i c a t i o n  of  th e  r o a d s  o r  of an y  r e c o r d  b y  w h i c h  a h o m e­
s t e a d e r  or o t h e r  i n t e r e s t e d  i n d i v i d u a l  c o u l d  d e t e r m i n e  if hi s  
p r o p e r t y  w a s  e f f e c t e d  b y  s u c h  a r i g h t - o f - w a y .

In 1959 t h e  U n i t e d  S t a t e s  g o v e r n m e n t  q u i t c l a i m e d  its 
i n t e r e s t  in th e r o a d s  in A l a s k a  to the S t a t e .  T h e  q u i t c l a i m  d e e d  
d o e s  n ot  s p e c i f i c a l l y  a d d r e s s  th e q u e s t i o n  o f  w h e t h e r  t h e  F e d e r a l  
G o v e r n m e n t  i n t e n d e d  to p a s s  its r i g h t s - o f - w a y  an d  r e s e r v a t i o n s  
u n d e r  the P L O s  a n d  D O  2 66 5. T h e  S t a t e  o f  A l a s k a  d i d  n o t  r e c o r d  
its q u i t c l a i m  d e e d  u n t i l  1969 a n d  it is i m p o s s i b l e  b y  r e f e r e n c i n g  
th e q u i t c l a i m  d e e d  t o d e t e r m i n e  w h e t h e r  a n y  g i v e n  p a r c e l  of  land 
in A l a s k a  w a s  a f f e c t e d  b y  th e w i t h d r a w a l s  o r  e a s e m e n t s  for 
ro a d s .

In the m i d  1 9 6 0 ' s  c o n c e r n  e v e r  the p o s s i b i l i t y  o f  th e  S t a t e  
t a k i n g  l a n d  u n d e r  th e  f e d e r a l  e a s e m e n t s  a n d  r i g h t s - o f - w a y  
s u r f a c e d  and t h e  S t a t e  L e g i s l a t u r e  p a s s e d  t h e  R i g h t - o f - W a y  A c t  of 
1966 ( E x hi bi t F.) T h e  1966 Act  s t a t e s  t h a t  " n o  a g e n c y  o f  the 
s t a t e  m a y  t a k e  p r i v a t e l y - o w n e d  p r o p e r t y  b y  th e  e l e c t i o n  or 
e x e r c i s e  of  a r e s e r v a t i o n  to th e  s t a t e  a c q u i r e d  u n d e r  th e A c t  o f 
J u n e  30, 1932, ch. 320 S 5, as a d d e d  J u l y  24, 19 47 , ch. 313, 61 
S t a t  418, a n d  t a k i n g  o f  p r o p e r t y  a f t e r  the e f f e c t i v e  d a t e  o f  this 
A c t  by  the e l e c t i o n  o r  e x e r c i s e  o f  a r e s e r v a t i o n  t o  t h e  s t a t e  
u n d e r  that  f e d e r a l  a ct is v o i d . "

T h e  F e d e r a l  G o v e r n m e n t  a l s o  a t t e m p t e d  t o a l l e v i a t e  the 
u n f a i r n e s s  of  t h e  f e d e r a l  r e s e r v a t i o n s  and  e a s e m e n t s  f o r  r i g h t s -  
o f - w a y  in p a t e n t s  i s s u e d  to A l a s k a n s  b e t w e e n  1 9 4 7  (t he  d a t e  of- 
the A m e n d m e n t  o f  th e  19 3 2  Act) and 1959 ( A l a s k a  S t a t e h o o d ) .  
S e c t i o n  138(b) o f  the  1 e d e r a l - A i d  H i g h w a y  A c t  o f  197 0 s t a t e s :

A n y  r i g h t - o f - w a y  fo r ro ads , r o a d w a y s ,  
h i g h w a y s ,  t r a m w a y s ,  t ra il s,  b r i d g e s  a n d  a p p u r­
t e n a n t  s t r u c t u r e s  r e s e r v e d  by  s e c t i o n  3 2 1 ( d )  
of T i t l e  48, U n i t e d  S t a t e s  C o d e  (61 S t a t .  41 8 ,
1949), n o t  u t i l i z e d  b y the U n i t e d  S t a t e s  o r  b y  
the  S t a t e  o r  T e r r i t o r y  of  A l a s k a  p r i o r  t o  t h e  
d a t e  o f  e n a c t m e n t  h e r e o f ,  s h a l l  b e  a n d  h e r e b y  
is v a c a t e d  a n d  r e l i n q u i s h e d  b y th e  U n i t e d  
S t a t e s  t o  th e e n d  ar. 1 i n t e n t  t h a t  s u c h  r e s e r -
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v a t i o n  s h al l m e r g e  w i t h  th e fee and b e  f o r e v e r  
e x t i n g u i s h e d .

U n l i k e  th e  S t a t e  R i g h t - o f - W a y  A c t ,  t h e  f e d e r a l  l e g i s l a t i o n  d o e s  
n o t  s p e c i f i c a l l y  i n d i c a t e  t h a t  it i n c l u d e s  a l l  r e s e r v a t i o n s  an d 
e a s e m e n t s  c r e a t e d  u n d e r  t h e  1 9 3 2  A c t  as A m e n d e d  b y  th e 1947 
Act.  H o w e v e r ,  we  b e l i e v e  t h a t  t h a t  p r o p o s i t i o n  is c l e a r ,  t h a t  
t h e  1947 A c t  wa s  an A m e n d m e n t  t o  the  1932 A c t  w h i c h  c r e a t e d  an 
o b l i g a t i o n  o n  the p a r t  o f  t h e  F e d e r a l  G o v e r n m e n t  t o  p l a c e  in the 
p a t e n t  a r e s e r v a t i o n  f o r  h i g h w a y  p u r p o s e s .  W e  h a v e  e n c l o s e d  
t e s t i m o n y  b y  b o t h  S e n a t o r  S t e v e n s  a n d  S t a t e  o f f i c i a l s  w h i c h  
c l e a r l y  i n d i c a t e  t ha t th e  S t a t e  w o u l d  no t be t a k i n g  t h e  r i g h t s -  
o f - w a y  in t h e  fu tu re . ( E x h i b i t  G.)

T h e  S t a t e  o f  A l a s k a  h o w e v e r  d e c i d e d  t h a t  s i n c e  th e  P L O s  
s t a t e  t h e y  w e r e  p r o m u l g a t e d  u n d e r  th e  g e n e r a l  a u t h o r i t y  of  the 
S e c r e t a r y  of I n t e r i o r  a n d  t h e  D O  2665 w a s  " a p p a r e n t l y "  
p r o m u l g a t e d  u n d e r  48 U . S . C .  5 3 2 1 a  (the 1932 Act) t h e y  w o u l d  
a t t e m p t  to ta k e p r o p e r t y  d e s p i t e  b o t h  the S t a t e  an d F e d e r a l  A c t s  
d e s i g n e d  t o  end the u n c e r t a i n t y  a n d  u n f a i r n e s s  w h i c h  h a d  r e s u l t e d  
f r o m  the c r e a t i o n  of  s u c h  e a s e m e n t s  and  r i g h t s - o f - w a y .

In a c a s e  w h i c h  u l t i m a t e l y  r e a c h e d  the  A l a s k a  S u p r e m e  C o u r t  
e n t i t l e d  S t a t e  v. A l a s k a  L a n d  T i t l e  A s s o c i a t i o n , 667 P . 2d 714 
( A l a s k a  1$83) ( E x h i b i t  H ) , t h e  A l a s k a  S u p r e m e  C o u r t  d e t e r m i n e d  
t h a t  t h e  o r i g i n a l  w i t h d r a w a l s  b y  P L O  601 c u l m i n a t e d  in th e 
r i g h t s - o f - w a y  d e s c r i b e d  in D O  2 6 65 . T h e  C o u r t  f u r t h e r  f o u n d  t h a t  
D O  266 5 w a s  p u b l i s h e d  p u r s u a n t  t o  48 U. S .C . S 3 2 1 a .  T h e  C o u r t  
d e t e r m i n e d  t h a t  48 U . S . C .  S 3 2 1 a  w a s  a s e p a r a t e  s o u r c e  o f  p o w e r  
f o r  the S e c r e t a r y  of I n t e r i o r  to c r e a t e  e a s e m e n t s  f r o m  t h a t  i d e n­
t i f i e d  in 48 U .S.C. S 3 2 1 d .  T h a t  is, the c o u r t  r e f u s e d  to 
r e c o g n i z e  t h a t  th e 1947  A c t ' s  p u r p o s e  wa s  to a m e n d  th e 19 32  A c t  
to r e q u i r e  th at  a ny  e a s e m e n t  c r e a t e d  b y  the  S e c r e t a r y  o f  I n t e r i o r  
u n d e r  the 193 2 Ac t  be p l a c e d  o n  t h e  p a t e n t .

Th e c o u r t  w e n t  f u r t h e r  to  f i n d  t h a t  the R i g h t - o f - W a y  A c t  o f  
1966  p a s s e d  by the A l a s k a  L e g i s l a t u r e  a p p l i e d  o n l y  to t h e  194 7 
Ac t . T h i s  is in c o n t r a d i c t i o n  to the  c l e a r  l a n g u a g e  o f  t h e  1966 
A c t .  As n o t e d  e a r l i e r  the  F e d e r a l - A i d  H i g h w a y  A c t  o f  1970 
51 3 8(b ) c a n  be o n  its f a c e  i n t e r p r e t e d  as a p p l y i n g  o n l y  to th e  
1947 Act.  T h e r e f o r e ,  s i n c e  the  A l a s k a  S u p r e m e  C o u r t  h a d  a l r e a d y  
i n t e r p r e t e d  the  1947 A c t  as b e i n g  s e p a r a t e  from; t h e  193 2 A c t  the 
F e d e r a l - A i d  H i g h w a y  L e g i s l a t i o n  w a s  ineffective,,

It is i n t e r e s t i n g  to  n o t e  t h a t  the c o ur t di d  a l l o w  t h e  o n e  
h o m e o w n e r  w h o  is not p r o t e c t e d  b y  t i t l e .i n s u r a n c e  to  p r e v a i l .  In
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t ha t i n s t a n c e  t h e  c o u r t  f o u n d  th a t if t h e  h o m e s t e a d e r  h a d  e n t e r e d  
the p r o p e r t y  p r i o r  t o  the d a t e  o f  t h e p r o m u l g a t i o n  o f P L O  601 
( A ug us t 10, 1949) t h e n  P L O  601 w o u l d  n o t  be e f f e c t i v e  a g a i n s t
him. Th e  S t a t e  h a s  c h a l l e n g e d  t h i s  p r o p o s i t i o n  and  b e l i e v e s  t h a t  
a h o m e s t e a d e r  w o u l d  n o t  p r e v a i l  a g a i n s t  P L O  601 u n t i l  the  d a t e  he 
r e c e i v e d  h i s f i n a l  c e r t i f i c a t e ,  u s u a l l y  s i g n i f i c a n t l y  l a t e r  in 
ti m e f r o m  e n t r y .  T h e r e  a r e  c u r r e n t l y  t w o  c a s e s  p e n d i n g  b e f o r e  
the A l a s k a  S u p r e m e  C o u r t  w h i c h  w i l l  a d d r e s s  t h i s  is sue .

The. S t a t e  o f  A l a s k a  h a s  taker, t h e  p o s i t i o n  th at  it i n h e r i t e d  
the F e d e r a l  G o v e r n m e n t ' s  r i g h t s  t o  th e e a s e m e n t s  an d  r i g h t s - o f -  
w a y  u n d e r  t h e  P L O s  p u r s u a n t  to  the  q u i t c l a i m  d e e d  o f  1959. T h e y  
a re f u r t h e r  t a k i n g  th e p o s i t i o n  t h a t  e v e n  if a r o a d  h a d  n o t  b e e n  
c o n s t r u c t e d  at the  t i m e  of th e P L O s  o r  ha d  b e e n  s u b s e q u e n t l y  
m o v e d ,  th e  S t a t e  ha s  the r i g h t  to t a k e  the  p r o p e r t y  w i t h o u t  p a y­
me n t  . The  g r e a t e s t  d i f f i c u l t y  w i t h  d e f e n d i n g  a g a i n s t  th i s f o r m  
ol a r b i t r a r y  a c t i o n  is t h a t  th e P L O s  an d  D O s  d o  not s p e c i f i c a l l y  
i d e n t i f y  w h e r e  a r o a d  is l o c a t e d  o n  a n  e n t r y m a n ' s  p r o p e r t y .

A d d i t i o n a l l y ,  th e a v e r a g e  l a n d o w n e r  h a s  n o  w a r n i n g  of th e 
e x i s t e n c e  of a ro ad.  S i n c e  a s i g n i f i c a n t  n u m b e r  o f  i n d i v i d u a l  
h o m e o w n e r s  d o n o t  h a v e  t i t l e  i n s u r a n c e  o n  t h e i r  p r o p e r t y ,  th e y 
are  c o m p l e t e l y  u n p r o t e c t e d  a g a i n s t  th e a c t i o n s  o f  the St a te . The 
S t a t e  ha s f u r t h e r  s h o w n  i t s e l f  t o  be  c a l l o u s  to t h e  r i g h t s  of 
such  l a n d o w n e r s  by  s i m p l y  t a k i n g  t h e i r  l a n d  e v e n  in c a s e s  w h e r e  
t h e i r  p r o p e r t y  w o u l d  not  be s u b j e c t  to th e P L O  d u e  to e n t r y  p r i o r  
to the e f f e c t i v e  d a t e  o f  P L O  601. A l s o ,  b e c a u s e  th e  S t a r e  d o e s  
t h i s  on  an as n e e d e d  b a s i s ,  t h e r e  is n o  o p p o r t u n i t y  for  h o m e­
ow n e r s  to be  a p p r a i s e d  of  the p r o b l e m  in a d v a n c e .  O n l y  at the 
t i m e  the S t a t e  f i n a l l y  d e t e r m i n e s  t h a t  it w i l l  e x p a n d  t he  h i g h w a y  
d o e s  t h e  h o m e o w n e r  l e a r n  - t h a t  h i s  p r o p e r t y  is to b e  t a k e n  and  
e v e n  t h e n  the  o n l y  o u t c r y  is a m o n g  a f e w  o w n e r s  a l o n g  the 
p r o p o s e d  r o a d  e x p a n s i o n .  Th us , t h e  p r o b l e m  g o e s  o n  w i t h o u t  the 
p r o p e r t y  o w n e r s  in A l a s k a  h a v i n g  a n  o p p o r t u n i t y  to f a c e  the i s s u e  
all at on ce .

T h e  p r o b l e m  a l s o  e x t e n d s  t o  t i t l e  i n s u r a n c e  c o m p a n i e s .  
A l t h o u g h  c o n t r a r y  t o  p r i o r  d e c i s i o n s  in o t h e r  j u r i s d i c t i o n s  a n d  
the l a n g u a g e  o f  A l a s k a  s t a t u t e s ,  the A l a s k a  S u p r e m e  C o u r t  h a s  
d e t e r m i n e d  t h a t  p u b l i c a t i o n  o f  P L O s  in the F e d e r a l  R e g i s t e r ,  
a l t h o u g h  no t  r e c o r d e d  in the  r e c o r d i n g  d i s t r i c t ,  and n o t  d e s c r i b­
ing s p e c i f i c  p a r c e l s  o f  la n d a r e  to  be  c o n s i d e r e d  " p u b l i c  
r e c o r d s "  f o r t h e  p u r p o s e s  o f  d e t e r m i n i n g  th e  m e a n i n g  of  s u c h  
l a n g u a g e  in t i t l e  i n s u r a n c e  p o l i c i e s .  T i t l e  i n s u r a n c e  c o m p a n i e s  
h a v e  s u d d e n l y  f o u n d  t h e m s e l v e s  t o  b e  e x p o s e d  to a t r e m e n d o u s  
l i a b i l i t y  w i t h o u t  h a v i n g  i n i t i a l l y  i n c l u d e d  s u c h  r i s k s  in the 
s e t t i n g  o f  t h e i r  p r e m i u m s .
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A l l  s i d e s  o f the i s s u e  a g r e e  t h a t  p o t e n t i a l  l i a b i l i t y  fo r 
t he c o s t  o f  all the p r o p e r t y  w h i c h  c o u l d  be  s e i z e d  u n d e r  the  P L O s  
is in e x c e s s  o f  o n e  b i l l i o n  d o l l a r s  o v e r  a lo ng  p e r i o d  o f  time. 
T h i s  is a s t a g g e r i n g  a m o u n t  f o r  t i t l e  i n s u r a n c e  c o m p a n i e s  to 
i n c u r  w i t h o u t  h a v i n g  a l r e a d y  b u i l t  th e r i s k  f a c t o r  i n t o  t h e i r  
r a t e  s e t t i n g .  Th us,  t h e r e  is a p o t e n t i a l  t h r e a t  to the v i a b i l i t y  
of the t i t l e  i n s u r a n c e  i n d u s t r y  in A l a s k a  to  p r o v i d e  h o m e o w n e r s ,  
b u s i n e s s e s  and  b a n k s  w i t h  t i t l e  i n s u r a n c e  o n  an  o n - g o i n g  b a s i s .

It is o u r  o p i n i o n  t h a t  f e d e r a l  l e g i s l a t i o n  can  be p r o p o s e d  
w h i c h  w i l l  p r o v i d e  fo r a d e q u a t e  p r o t e c t i o n  fo r  A l a s k a n  
l a n d o w n e r s .  W e  h a v e  e n c l o s e d  a w o r k i n g  d r a f t  of  l a n g u a g e  for  
s u c h  f e d e r a l  l e g i s l a t i o n  b a s e d  u p o n  C o n g r e s s  d e c l a r i n g  tha t the  
u t i l i z a t i o n  of  s u c h  e a s e m e n t s  w i t h o u t  c o m p e n s a t i o n  is a v i o l a t i o n  
of d u e  p r o c e s s  u n d e r  the F i f t h  A m e n d m e n t  as a p p l i e d  to th e  S t a t e  
by the F o u r t e e n t h  A m e n d m e n t .  O u r  r e s e a r c h  i n d i c a t e s  s u c h  an 
a p p r o a c h  w o u l d  w i t h s t a n d  j u d i c i a l  s c r u t i n y .  See F i t z p a t r i c k  v. 
B i t z e r , 427 U.S. 445 (1976); K a t z e n b a c h  v. Morgan*  ̂ 384 U.S.  (j4f 
(1 965); R a m i r e z  v. P u e r t o  R i c o  F i r e  S e r v i c e , 715" F. 2 d 694 ( 1st
Cir. 198*3) E a u a l  E m p l o y m e n t  O p p o r t u n i t y  C o m m i s s i o n  v'. Elr od,  674 
F .2d 601 (7th Cir. 1*982). ‘

I w a n t  to t h a n k  y ou  v e r y  m u c h  for  y o u r  a s s i s t a n c e  in th i s 
m a t t e r  an d,  as w e  n o t e d  in o u r  m e e t i n g ,  it is no t  a p r o b l e m  w h i c h  
a p p a r e n t l y  is g o i n g  to g o away. H o p e f u l l y ,  a f t e r  y o u r  o f f i c e  ha s 
ha d  the c h a n c e  to r e v i e w  the d o c u m e n t a r y  m a t e r i a l s  you, S e n a t o r  
S t e v e n s  and  C o n g r e s s m a n  Y o u n g  w i l l  a s s i s t  us in this e n d e a v o r .  
Mr. G r e g  C h a p a d o s  is w o r k i n g  o n  th e p r o b l e m  in S e n a t o r  S t e v e n ' s  
o f f i c e  an 1 I a m  t r a n s m i t t i n g  a c o p y  of  th is  l e t t e r  to C o n g r e s s m a n  
Y o u n g .

P l e a s e  let me  k n o w  if y o u  h a v e  a n y  q u e s t i o n s  and  w e  l o o k  
f o r w a r d  t o  h e a r i n g  f r o m  y o u  in the  n e a r  f u t u r e .

S i n c e r e l y ,

:hf

cc: C o n g r e s s m a n  D o n  Y o u n g  
G r e g  C h a p a d o s



B e t t e  -

I d i d n ' t  p r o v i d e  t h e  c o m m i t t e e  m e m b e r s  w i t h  a n y  a d d i t i o n a l  

i n f o r m a t i o n  o t h e r  t h a n  t h e  b a c k - u p  f r o m  S e n a t o r  C o g h i l l ' s  

sta ff . I u n d e r s t a n d  t h a t  t h e  i n f o r m a t i o n  is in  t h e  S e n a t o r ' s  

h e a d  a n d  p e r h a p s  h i s  s t a f f  a t t e m p t  t o  w r i t e  a s u m m a r y  of  t he  

i n t e n t  of  t h i s  r e s o l u t i o n .

I d i d n ' t  k n o w  if y o u r  i n t e n t i o n  t o  p a s s  t h i s  o u t  of c o m m i t t e e  

o r  not. G u e s s  it p r e t t y  m u c h  d e p e n d s  on  w h a t  t h e  S e n a t o r  

t e l l s  us  a n d  h o w  t h e  c o m m i t t e e  reac ts.

T h e  D e p a r t m e n t  of  T r a n s p o r t a t i o n  o p p o s e s  t h i s  r e s o l u t i o n .  

M i l t o n  L e n t z  f r o m  D O T  w i l l  b e  a v a i l a b l e  t o  a n s w e r  a n y  

q u e s t i o n s .

T h e  f o l l o w i n g  w a s  t a k e n  f r o m  t h e  l e g i s l a t i v e  r e p o r t i n g  s e r v i c e  

as it s e e m s  to  b e s t  s u m m a r i z e  t h e  i n t e n t  of  t h e  r e s o l u t i o n  

i t se lf . ( E x p l a i n i n g  t h e  p r o b l e m s  t h a t  l e d  t o  t h i s  r e s o l u t i o n  

is a h o r s e  of  a n o t h e r  c o l o r ) .

" S e n a t e  J o i n t  R e s o l u t i o n  26 r e l a t e s  t o  t h e  p a y m e n t  of  j u s t  

c o m p e n s a t i o n  f o r  t h e  h o l d e r s  of  c e r t a i n  l a n d o w n e r s  f o r  c e r t a i n  

r i g h t - o f - w a y  f o r  h i g h w a y  p u r p o s e s .

T h e  f e d e r a l  g o v e r n m e n t  c r e a t e d  c e r t a i n  r i g h t s - o f - w a y  fo r  

h i g h w a y  p u r p o s e s  a c r o s s  l a n d  in A l a s k a  u n d e r  c e r t a i n  f e d e r a l



o r d e r s ,  b u t  t h e  r i g h t s - o f - w a y  w o u l d  b e  u n f a i r  t o  h o m e s t e a d e r s  

w h o  e n t e r e d  t h e i r  p r o p e r t y  b e t w e e n  A u g u s t  1949 a n d  s t a t e h o o d  

in 1959. T h e  f e d e r a l  r i g h t s - o f - w a y  w e r e  n e v e r  r e c o r d e d  in an y 

t e r r i t o r i a l  o r  s t a t e  r e c o r d i n g  o f f i c e  a n d  t h e  r i g h t  t o  u s e  

t h e m  f o r  h i g h w a y  p u r p o s e s  w a s  c o n v e y e d  t o  t h e  s t a t e  in 1959. 

T h e  f e d e r a l  g o v e r n m e n t  h a s  r e f u s e d  t o  p a y  f e d e r a l  h i g h w a y  

f u n d s  t o  t h e  s t a t e  t o  a l l o w  t h e  s t a t e  to  p a y  j u s t  c o m p e n s a t i o n  

t o  t h e  l a n d o w n e r s  w h o s e  p r o p e r t i e s  ar e  a f f e c t e d  b y  t h e  

r i g h t s - o f - w a y ,  e v e n  t h o u g h  S e n a t o r  S t e v e n s  h a s  a t t e m p t e d  in 

t h e  F e d e r a l  A i d  t o  H i g h w a y  A c t  t o  r e q u i r e  t h e  f e d e r a l  

g o v e r n m e n t  t o  c o m p e n s a t e  t h e  s t a t  fo r m o n e y  p a i d  to  t h e  

l a n d o w n e r s  for  t a k i n g  a n d  u s i n g  t h e  r i g h t s - o f - w a y .

T h e  r e s o l u t i o n  u r g e s  C o n g r e s s  t o  i n t r o d u c e  a n d  s u p p o r t  

l e g i s l a t i o n  t o  r e q u i r e  r e i m b u r s e m e n t  b y  t h e  U S  D O T  t o  t h e  

S t a t e  o f  A l a s k a  fo r  m o n e y  p a i d  b y  t h e  s t a t e  as j u s t  

c o m p e n s a t i o n  f o r  t h e  u s e  o f a n y  r i g h t - o f - w a y  c r e at ed , 

e s t a b l i s h e d ,  o r  c l a i m e d  u n d e r  t h e  f o u r  f e d e r a l  or de rs .

I h a v e  n o  i d e a  t h e  e f f e c t s  o f t h i s  o n  t h e  R.S. 2 4 7 7  issue, or 

if t h e r e  is a n y  c o r r e l a t i o n .  A t  t h i s  l a t e  date, I d o n ' t  h a v e  

a c u r r e n t  s t a t u s  of a n y  C o n g r e s s i o n a l  a c t i o n s  o r  i n t e n t i o n s  to 

h e l p  out, o t h e r  t h a n  t h e  1984  l e t t e r  in t h e  p a c k e t .

If t h e  c o m m i t t e e  d e s i r e s  a d d i t i o n a l  r e s e a r c h  o n  t h i s  

r e s o l u t i o n  I ' m  a n x i o u s  t o  h e a r  s u g g e s t i o n s .
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From

SJR 26 B a c k g r o u n d  in f o r m a t i on

Co m m i t t e e  stafl

This a f ternoon, the c o m m i t t e e  is s c h e d u l e d  to t ake up SJR 26, w h ic h  

repre s en t s  the next logical step in the process begun by SB 141. As the 

m e m b e r s  will recall, SB 141 w o u l d  r e q u i r e  the S t a t e  to r e l i n q u i s h  its 

r ight to c e r t a i n  h i g h w a y  r i g h t s - o f - w a y  c r e a t e d  by the federal go v e r n m e n t  

through a series of public land orders (PLOs) in the late 40s and 50s.

A f t e r  two hearings in this c o m m i t t e e , it became a p p a r e n t  t h a t  the 

a d m i n i s t r a t i o n  was totally o p p o s e d  to the c o n c e p t  of r e l i n q u i sh m e n t ,  

p a r t l y  beca us e  the Federal H i g h w a y  A d m i n i s t r a t i o n  (F H W A ) had indicated 

that it w o u l d  not p ar t i c i p a t e  in f u n di n g  to r e p u r c h a s e  the r i g ht s - o f -  

way. SJR 26 asks that C o n gress d ir e c t  the D e p a r t m e n t  o f  T r a n s p o r t a t i o n  

through FHWA to p a r t i c i p a t e  in this funding.

,h/'r the c o m m i t t ee  last heard SB 141, FHWA p r e s e n t e d  a c o m p a r i s o n  of the 

rences they sa w between PLO r i g h ts - o f - w a y ,  and t hose c r e a t e d  by the 

h u  of 1947 (later ext i n g u i s h ed ) .  T h e i r  i n t e r p r e t a t i o n  - that the PLO 

r i g h t s - o f - w a y  are not p r e c i p i t a t e d  on the 1947 A c t  - is a l s o  that of the 

S t a t e  S u p r e m e  Court and of DOT/PF, but it is s u b s t a n t i a l l y  d i f f e r e n t  

from that of the p r oponents o f  SB 141. T h e y  c o n t e n d  that the PLOs wer e  

issued by the I n te r i o r  D e p a r t m e n t  to c l a r i f y  and d e f i n e  the r ights-of- 

w a y  r e served u nder the 1947 Act. T h e  S u p r e m e  C o u r t  d i s a g r e e d  wit h  this 

i n terpretation, m a i n t a i n i n g  that the PLO's we r e  a u t h o r i z e d  by an A c t  of 

1932, w hich gave the I nt erior D e p a r t m e n t  general r o a d - b u i l d i n g  and 

m a i n t e n a n c e  powers in Alaska.

The a t t a c h e d  material contains c o r r e s p o n d e n c e  r e s ea r c h e d  a f t e r  the court 

d e cision, w h i c h  g e n e r a l l y  s u p p o r t s  the c o n t e n t i o n  that the A l a s k a  Rjad 

C o m m i s s i o n  did not have a d e q u a t e r i g h t - o f - w a y  r e s e r v a t i o n  powers, based 

upon the 1932 Act, and th e r e f o r e ne e d ed  the 1947 A c t  and its c o n s e q u e n t

For f u rt h e r  b ac k g r o u n d  on this issue, the m e m b e r s  are a sked to r e f e r  to 

their files on SB 141.

PLOs



 ̂ Dept, of Transportation & Puibiic Facilities

b i l l  N O :  Se n at e  J oint R es o l u t i o n  No. 26 a p p r o v e d :
T ITLE :  R e l a t i n g  to the p a y m e n t  of j u s t  c o m p e n s a t i o n  D A T E .

to lando w ne r s  for c e r t a i n  r i g h t s - o f - w a y  ’

across land in Alaska

The D e p a r t m e n t  o f  T r a n s p o r t a t i o n  and Public F a c il i t i e s  has o b j ec t e d  

and will co n t i n u e  to o b j e c t  to the c o n c e p t  of the S tate purchasing 

r i g h t s - o f - w a y  w h i c h  w e r e  g r a n t e d  to the State of A l a s k a  by the 

Federal g o v e r n m e n t  for hi g h w a y  purposes.

T h e  D e p a r t m e n t  has no obje c t i on ,  h ow ever, to the intent of S.J.R. 

No. 26 p r o v i d i ng  that f unds m a d e  a v a i l a b l e  for this purpose do not 

come o u t  o f  the annual a p p o r t i o n m e n t s  fo r  F e d e r a l - a i d  highways in 

Alaska.

For f u r t h e r  i n f o r m a t i o n  call S u s a n F l e i s c h h a u e r  at 4 6 5 - 3 9 0 0 .



SE N A T E  T R A N S P O R T A T I O N  

S T A N D I N G  C O M M I T T E E  

M a r c h  8, 1985

M e m b e r s  Present:

Ch a i r m a n  Coghill 

S e n a t o r  A b o o d  

S e n a t o r  Paul F i s c h e r  

S e n a t o r  J a n  Faiks

M e m b e r s  Excussed:

S e n a t o r  J o e  J o s e p h s o n

C O M M I T T E E  C A L E N D A R

SJR 11 U r g i n g  c o n g re s s  to repeal the M e r c h a n t  M a r i n e  Act  of 1920

SB 141 "An A c t  r e l e a s i n g  claims of the state to land w i t h i n  ce r a i n  

r i g h t s - o f - w a y ;  efd."

WI T N E S S  R E G I S T E R

Ga r y  M o r e h e a d

Federal H i g h w a y  A u t h o r i t y

No P h o ne  or a d d r es s  given

P o s i t i o n  S t a t e m e n t : G ave an e x p l a n a t i o n  o f  public land orders, of the 

1947 r i g h t s - o f - w a y  act and o t h e r  acts r e l at i n g  to SB 141

C O M M I T T E E  N A R R A T I V E  

Tape no. 3 - 8- 3 5

3:31 p.m. 000 c h a i r m a n  Coghill brou g h t  the m e e t i n g  to order. He Noted 

for the record the p r e s e n c e  of S e n ators Abood, Paul Fischer, and Faiks.

035 S e n a t o r  Coghill intr o d u c e d  SJR 11 to the c o m m i t t e e  and the p ro p o s e d  

c o m m i t t e e  s u b s t i t u t e  is also introduced. The n e w s u b s t i t u t e  was 

p r o p o r t e d  to s o lv e  the p r o blems that the c o m m i t t e e  had run into the last 

time that the r e s o l u t i o n  had been heard. (See m i n u t e s  o f  the 2 - 27 - 8 5  

meeting)

108 S e n a t o r  A b o o d  a sked if it v/ould be e a s i e r  to i d e n t i f y  the portions 

of the 1 920 M e c h a n t  M a r i n e  Act.

120 C o m m i t t e e  a ide J o h n  M a n l y  poin te d  o u t  that it w o u l d  be a fa r  too 

d i f f i c u l t  task.

135 S e n a t o r  A b o o d  M o v e d  and a s k e d  u n a n i m o u s  c o n c e n t  tha t  the c o m m i t t e e  

a d o p t  the CS to SJ R  11, t here was no obje ct i o n .  So o r d e r e d  by C h a i r m a n  

Coghill

140 S e n a t o r  A b o o d  m o v e d  and a s k e d  u n a n i m o u s  c o n c e n t  that the CS be m o v e d  

f r o m  the t r a n s p o r t a t i o n  committee. T h e r e  was no o b je c t i o n ,  so orde r e d  

by C h a i r m a n  C o g h i l 1.



3:40 p.m. C o m m i t t e e  stood at ease. 213

3 :45 p.m. C o m m i t t e e  was b r o u g h t  back to o r d e r  by Coghill.

220 SB 141 b r o u g h t  back in f ront of the c o mmittee. (See m i n u t e s  for 

m e e t i n g  of  3-6-85)

223 B a r r y  M o r e h e a d  c ame forw ar d  and i n t ro d u c e d  h i m s e l f  to the c o mmittee.

225 S e n a t o r  F i s c h e r  asked if the DOT p ayed for imp ro v e m e n t s  that it

takes in ri g h t-of-ways. M o o r e  head a n s w e r e d  no.

255 S e n a t o r  Faiks a r gu e d  that e v e r y  state in the nation had some form of

r ight of w a y  a c q u i s i t i o n  and that this bill w o u l d  give a w a y  the farm.

D i s c u s s i o n  follow e d  r e g arding the intent o f  the bill.

4 50 M o o r e h e a d  e x p l a i n e d  some of the p r o bl e m s  w i t h  C l i f f  Gr o e ' s  

t estimony. (See m i n u te s  of m e e t i n g  of 3-6-85)

8 6 0  Jac k  M c G e e  of the A t t o r n e y  G e n e ra l ' s  of f i c e  came forward.

865 S e n a t o r  Faiks q u e s t i o n e d  Mr. M c G e e ' s  a n a l y s i s  of the bill.

D i s c u s s i o n  followed.

945 C o m m i t t e  a d j o u r n e d  by Coghill at 4 :4 5  p.m.
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LEGiSlATNE AFFAIRS AGEHCY
L E G IS L A T IV E  REFERENCE L IB R A R Y

M ay, 1938

C o p ie s  o f  m in u te s  l i s t e d  b e lo w  w ere  o r i g i n a l l y  in c lu d e d  
in  t h i s  f i l e .  The m in u te s  a re  a v a i l a b le  on th e  STA IRS  
d a ta b a se  CMPR. In  o rd e r  to  s a v e .s p a c e  c o p ie s  o f  m in u te s  
h ave  n o t  been l e f t  in  th e  f i l e s .

M ary Van Nimwegen



: .rTRODUCTION OF BILLS (Senate)(cont'd)

Rights of SENATE BILL NO. 140. by Senators El'ason, Ziegler, Vic
the Terminally Fischer, Sackett, Abood and Sturgulevski. Would allow any com-
111__________ petent adult to execute a declaration directing that life-

sustaining procedures be withheld or withdrawn if the declarant's 
condition is determined to be terminal and the declarant is not 
able to make treatment decisions.

Declaration must be signed and witnessed by two adults not related 
to the person. It may be revoked at any time by the person caking 
it. Establishes that a patient who has executed a declaration has 
the right to make decisions regarding use of life-sustaining 
procedures as long as the patient is able to do so. The 
declaration of a woman known to be pregnant is given nc effect as 
long as it is probable that the fetus could develop to the point of 
live birth.

A doctor who is unwilling to comply with a terminally ill patient's 
decision to withdraw life-support system must take all reasonable 
steps to transfer the patient to another doctor. Failure to do so 
is a class A misdemeanor. Same applies to a health facility that 
is unwilling to comply.

A doctor that acts in accordance with a patient's declaration is 
granted immunity from civil or criminal liability. Establishes 
that death resulting from withholding or withdrawal of 
life-sustaining procedures under a declaration does not, for any 
purpose, constitute a suicide or homicide. Does not affect 
insurance policies.

Does not provide for an effective date (becomes law 90 days after 
signed).

Introduced February 7 and referred to Health, Education & Social 
Services and Judiciary.

Highway SENATE BILL NO. 141. by Senator Coghill. Would direct the
Rights-of-Wav state to relinquish its claim to more than a 33-foot right- 
(relinquish- of-way along certain state highways, 
ment by state)

Purpose in Sec. 1 is "to release certain highway rights-of-way 
claimed by the state that are causing economic hardship and 
physical and mental distress to persons who hold title to land 
under a reservation to the state ..." under certain federal laws.

Would remedy past oversights and mismanagement of land transfers by 
the state and federal governments in failing to properly record 
government easements for highway rights-of-way on land patented to 
homesteaders.

In several instances the State has appropriated property for 
highway expansion projects claiming a 150-foot right-of-way on 
either side of highways. Property owners have argued that since 
the 33-foot right-of-way was published by the federal government in 
the Federal Register, it is valid even though it wasn't properly 
recorded. The trials courts in Alaska have backed those owners up, 

gage 222 ^ut decisions have been reversed by the state Supreme Court who



INTRODUCTION OF BILLS (Senate)(cont'd)

Municipal Code 
Revis ion_____

State Aid for 
School
Construction

page 223

SB 141 ( c o n t ' d )

ruled in favor of the state's right to appropriate the lands 
without compensation to landowners.

Effective immediately.

Introduced February 8 and referred to Transportation and Resources

SENATE BILJ. NO. 142, by the Rules Committee by request of 
the Governor. Comprehensive rewrite of Title 29, the Munici­
pal Code. Effective January 1, 1986. Identical to HB 72.

Introduced February 8 and referred to Community & Regional Affairs 
Judiciary and Finance.

In his message transmitting the bill to the Senate for 
consideration, Governor Sheffield stated:

U nd er  Che authority of art, III, sec. 18, of the Alaska C o n s t i­
tution, I am transmitting a bill revising the municipal code 
(AS 29).

A n  identical bill, HB 72, was introduced in the House on J an­
uary 16, 1985. At the request of the A l a sk a  Municipal League,
I am introducing this bill in the Senate today so that both 
houses of the Legislature can work on it concurrently.

The bill was modeled on the committee substitute prepared last 
session by the House Finance Committee as CSHB 172(Fin).
There is one significant difference between former CSHB 172 
(Fin) and this bill wi th  regard to home rule municipalities.
Rather than allowing second class cities to move to home rule 
status in a single step, as sec. 5 of HB 172 and CSHB 172(Fin) 
had provided, this bill retains the requirement that second 
class cities become first class cities before vo ting for home 
rule, as AS 29.13.CIO -- 29.13.080 currently provide.

This bill makes many uncontroversial improvements to our m u n i­
cipal code and I urge its prompt consideration and passage.

SENATE BILL NO. 143, by Senators Fahrenkamp and Ferguson. 
Establishes a "School Construction Grant Account" consisting of 
money received by the state from general obligation bonds 
sold for purposes of school construction. The state could 
appropriate funds from tne account to school districts.

A city or borough school district that receives a grant from the 
account must repay the state 10% of the grant within three years. 
Regional Educational Attendance Areas (in the unorganized borough) 
must use its federal P.L.-874 funds (federal in-lieu-of-tax money) 
to repay the state.

Does not provide for an effective date (becomes law 90 days after 
signed).

Introduced February 8 and referred to Health, Education & Social 
Services and Finance.
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M E M O R A N D U M

To: C o m m i t t e e  m e m b e r s

Re:

From: C o m m i t t e e  staff,

SJR 26 B a c k g r o u n d  i n f o r m a ti o n
t .

This afte r n o o n , the c o m m i t t e e  is s c h e d u l e d  to take up SJR 26, which 

r e p r e s e n t s the next logical ste p  in the process begun by SB 141. As the 

m e m b e r s  will recall, SB 141 w o u l d  r e q u i re  the S t a t e  to r e l i nq u i s h  its 

right to cert a i n  h i g h w a y  r i g h t s - o f - w a y  crea t e d  by the federal go v e r n m e n t  

through a series of pu b l i c  land orders (PLOs) in the late 40s and 50s.

A f t e r  two he a rings in this c o m m i t t ee ,  it became a p p a r e nt  tha t  the 

a d m i n i s t r a t i o n  was t o t a ll y  o p p o s e d  to the c o n c e p t  of r e l i n q ui s h m e n t ,  

p a r t l y  beca us e  the Federal H i g h w a y  A d m i n i s t r a t i o n  (FHWA) had i n dicated 

that it w o u ld  not p a r t i c i p a t e  in f u n d i n g  to r e p u r c h a s e  the r i g h t s - o f -  

way. SJR 26 asks that C o n g r e s s  d i re c t  the D e p a r t m e n t  of T r a n s p o r t a t i o n  

through FHWA to p a r t i c i p a t e  in this funding.

Whe n the c o m m i t t e e  last heard SB 141, FHWA p r e s e n t e d  a c o m p a r i s o n  of the 

di f f e r e n c e s  they saw b e t w ee n  PLO r i g ht s - o f - w a y ,  and those c r e a t e d  by the 

Ac t  of 1947 (later e x t i n g u i s h e d ) .  T h e i r  i n t e rp r e t a t i o n - that the PLO 

r i g h t s - o f - w a y  are not p r e c i p i t a t e d  on the 1947 A c t  - is a lso that o f  the 

S t a t e  S u p r e m e C o u r t  and of DOT/PF, but it is s u b s t a n t i a l l y  d if f e r e n t  

from t hat of the p r op o n e n t s  of  SB 141. T hey c o n t en d  that the PLOs w e r e  

issued by the In t e r i o r  D e p a r t m e n t  to c l a r i f y  and define the r i gh t s - o f -  

w a y  r e s e r v e d u n d e r  the 1947 Act. T h e  S u p r e m e  C ourt d i s a g r e e d  with this 

i n t e r p r e t at i o n ,  m a i n t a i n i n g  that the PLO's w e r e  a u t h o r i z e d  by an A c t  of 

1932, w h i c h  gave the I n t e r i o r  D e p a r t m e n t  general r o a d - b u i l d i n g  and 

m a i n t e n a n c e  powers in Alaska.

Th e  a t t a c h e d  material co n t a i n s  c o r r e s p o n d e n c e  resear c h e d  a f t e r  the c o u r t  

dec i s i o n,  w h ic h  g e n e r a l l y  s u p p o r t s  the c o n t e n t i o n  that the A l a s k a  Road 

C o m m i s s i o n  did not h ave a d e q u a t e  r i g h t - o f - w a y  r e s e r v a t io n  powers, based 

upon the 1932 Act, and t h e r e f o r e  needed the 1947 A c t  and its c o n s e q u e n t

For f u r t h e r  b a c k g r o u n d  on this issue, the m em b e r s  are asked to r e f e r  to 

their files on SB 141.

PLOs



A p r i l  29, 1985
SENA TE  J O UR N AL

965

S JR  26

S EN AT E J O I N T  R E S O L U T I O N  NO. 26 by S en at or  Coghill,

R el a t i n g  to the payme nt  of just comp en sa t io n 
to landowners for cert a in  r ig ht s-of-way 
across land in Alaska,

wa s  read the first t i me  and r e fe rr ed  to the T r a n s p o r t a t i o n  
C o m m i t t e e .

I NT RO D U C T I O N  A N D  RE F E R E N C E  O F S EN A TE  BILLS

SB 301

S EN AT E  B I L L  NO. 301 by Sena to r Josephson, entitled:

"An Act r e la ti ng  to p a r t i c i p a t i o n  of 
m un ic ip a l i t i e s  and p o li ti c al  s ub di visions 
in the Public Emplo y me nt  Relat io ns  A ct ."

w as  read the first time and refer r ed  to the State A ff airs C o m­
mit t e e  and the Co mm u n i t y  and Regio na l  A f fa ir s Committee.

SB 302

S E N A T E  B I LL  NO. 302 by S en at o r J o s e p h s o n  by request, entitled:

"An Act rela ti n g to the power: f violent
crimes c o m p e n s a t i o n  b o ar d and r aacing the 
exec ut i ve  d i r e c t o r  in the pa r t i a l l y  exempt 
s e r v i c e ."

was read the first time and r ef e rr ed  to the State Affa ir s  C o m­
mittee.

SB 303

S EN AT E  B I LL  NO. 303 by S e na to r Coghill, entitled:

"An Act remov in g the li mitation on the p ower 
of the A l a s k a  R a i l r o a d  to apply for a right- 
of-way or exer ci s e eminent d om ai n ."

w a s  read the first time and r ef er r ed  to the T r a ns p or ta ti o n 
C o m m i t t e e .



966
S ENATE J O U R N A L

A pr il  29, 1985

"An A c t e s t a b l i s h i n g  sp o r t - f i s h i n g  guide 
l i c e n s e s ."

was read the first time and refe rr e d to the L ab or  and Comme rc e  
C om m i t t e e  and the Fi nance Committee.

SB 309

S ENATE B I L L  NO. 306 by the Ju di c i a r y  C o mmittee, entitled:

SB 305

S EN AT E B I L L  NO. 305 by the F i n an ce  Committee, entitled:

"An Act s e t t in g a m a x i m u m  cost for salar ie s  a nd  
b e n e f i t s  for state employees and for c e rt if i c a t e d  
e mp l o y e e s  of regio n al  educ at io n al  a t t e nd an ce  
areas; p r o h i b i t i n g  the use of state r e v en u e to 
fund increases in c om pe n s a t i o n  for e m p lo ye e s of 
s ch oo l boards; and p r o v i d i n g  for an e f f ec ti v e 
d a t e ."

was read the first time and referr e d to the State A f f a i r s  Com 
m i t t e e  a nd  the Fina nc e  Committee.

C O N S I D E R A T I O N  OF  T H E  C A L E N D A R

S EC ON D R E A D I N G  OF  S EN AT E BILLS

SB 252

S ENATE B I L L  NO. 252 (re gi st ra t io n to vote and to a p pl ic a t i o n s  
for a ba llot) was read the s e cond time.

Se n a t o r  Faiks m o v e d  and a sked u n an im o us  co n sent fo r the a d o p­
tion of the Fina nc e  C o mm it te e  Su b s t i t u t e  and n e w t itle o f f e r e d  
on page 960. W i th ou t objection, CS FOR SE NATE B I L L  NO. 252 
(FIN) (a p pl ications for absentee ballots) was adopted.

CS FOR SE NATE B I L L  NO. 252 (FIN) was read the s e co n d time.

S en at o r H a l f o r d  m o v ed  and a sked un a n i m o u s  consent that CS F O R  
S ENATE B I L L  NO. 252 (FIN) be co ns i d e r e d  engrossed, a d v a n c e d  to 
t hird r e a d i n g  and p l ac e d on final passage. W it h ou t objection, 
it was so ordered.

CS F OR  S E N A T E  B I L L  NO. 252 (FIN) was read the third time.
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SJR 26

The Tr a n s p o r t a t i o n  C o m mi tt ee  has c o n si d er ed  S EN AT E J O I N T  
R E S O L U T I O N  NO. 26 (relating to the p a ym en t of just 
c o m p en sa t io n to landowners for c e rt a in  r i g h t s - o f - w a y  across 
land in Alaska) and reports it b a ck  as follows: Cato
(Chairman), Pignalberi, Davis, Furnace, H e r r m a n n  and Shultz 
r ecommend do pass. A  aero fiscal note was attached.

S JR  26 was refe rr ed  to the Rules C o m m i t t e e  f o r p l a ce me nt  on 
the calendar.

SB 368

The L ab or  and Commerce Committee has c o n si d er ed  S EN AT E  B IL L 
NO. 368 (making a special a p p r o p r i a t i o n  for the 1986 
I d i t ar od  sled d o g  race; effective date) and repor t s it back 
as follows: B o u ch e r recommends do pass; N a va r re  (Chairman),
Hanley, Pearce, Collins and Davis have no r ec ommendation; 
K o p o n e n  signed no rec om me nd a ti on  "m ore i n f o r m a t i o n  needed".

SB 368 was refe rr ed  to the Finance Committee.

HB 226

The Rules Comm it te e has submitted a zero fiscal note on 
H O U S E  B I LL  NO. 226 (relating to m a n d a t o r y  use of safety 
d e v i c e s ).

HB  226 appears o n today's calendar.

HB  255

Th e  Health, Ed u c a t i o n  & Social S e r 1 C o m mi tt ee  has
c o n s id er ed  H O U S E  B I LL  NO. 255 (authorii e D e p ar tm en t  of
H e a l t h  and Social Services to en' -nto agree me n ts  
c on ce r n i n g  the care and custody of n a ti v e children), 
r ec ommends it be replaced w i t h  CO M M I T T E E  SU BS T I T U T E  FOR 
H O U S E  B I L L  NO. 255 (HESS) (same title) •'nd reports it back 
as follows: K o p o n e n  and G ru e n b e r g  ,Co-chairs), Hurley,
Taylor, T h o mp so n and H an l ey  r e c o m m e n d  do pass; P e t t y j o h n  has 
no recommendation. A  zero fiscal n o te  and L e t t e r  of Intent 
were attached.

The L e t t er  of Intent signed by K o p o n e n  and G ru e n b e r g  
(Co-chairs), appears below:
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H 3  255

H ou s e Health, E d u c at io n A Social Services C o m mi tt ee  
L e t t e r  of Intent 

for
C SH3 2 5 5 (HESS)

"It is the intent of the Health, E d u c a t i o n  and Social 
S ervices Co m m i t t e e  in p as si ng  CSHB 255 (HESS) th?t this bill 
w o u l d  not em p o w e r  the De partment of H e a l t h  and Social 
S e r v ic es  to r e co gn i ze  the legal J u r i s d i c t i o n  of tribal 
courts w h o s e  a u t h or it y has not b e e n  legally es t ab l i s h e d  yet, 
n o r  w o u l d  it p ermit DHSS to ag ree to limit the j u r i s d i c t i o n  
of the s tate courts. That p ow er  is c o n s t i t u t i o n a l l y  v e s t e d  
in the legi sl at u re ."

HB 255 was r e fe r re d to the Finance Committee.

HB 316

The L a b o r  A C om m er ce  Commi tt ee  has c o ns i de re d H O U S E  B I L L  
No, 316 (ext en d in g the t e r mi n at io n date of the A l a s k a  Public 
Ut i l i t i e s  Commission; effective date), reco mm en ds  it be 
replaced w i t h  C O M M I T T E E  S U B ST IT UT E  F OR  H O U S E  B I L L  NO. 316 
(LAC)

"An A ct  rela ti ng  to the A l a s k a  P u bl ic  
U t i l i t i e s  Co mm i s s i o n  Act; a n d p r o v i d i n g  
for an effec ti ve  date."

and rf 'ort3 it b a c k  as follows: N a v a r r e  (Chairman), Davis,
B ouchet and K o p o n e n  recom me n d do pass; Pearce and Collins 
s igned "do not pass as amended"; H a n l e y  has no 
recommendation.

T hree fiscal n o te s ap pear in H ouse Journal S u pp le m en t No. 
96.

HB 316 w a s referr e d to the Finance Committee.

SSHB 570

The R e s o u r c e s  Co m m i t t e e  has c o ns i de re d S P O N S O R  S U BS T I T U T E  
FOR H O U S E  B I L L  NO, 570 (relating to state forest 
m a n a ge me nt ) , r e co mm e nd s it be r e pl ac e d w i t h  CO MM I T T E E  
S U B S T I T U T E  rO R S PO N SO R SUBST IT UT E  FOP. H OUSE B I L L NO. 570 
( Resources) (same title) and reports it b a c k  as follows: 
S hu lt z  (Co-chairman), Cato, Pearce, T h o m p s o n  and M.W. M i l l e r  
r ec o m m e n d  do pass; Wallis signed "do not pass u nless 
a mended"; H e r r m a n n  and Sund have no recommen da t io n.  A  zero 
fiscal note was attached.

SSHB 570 w as  r ef er r ed  to the Finan ce  Committee,




