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O r i g i n a l  s p o n s o r :  S h u l t z

IN T H E  H O U S E BY T H E  T R A N S P O R T A T I O N  C O M M I T T E E

CS F O R  H O U S E  J O I N T  R E S O L U T I O N  NO. 14 ( T r a n s p o r t a t i o n )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

R e l a t i n g  to the n a v i g a b i l i t y  o f  A l a s k a ' s  

r i v e r s  and l a k e s .

BE IT R E S O L V E D  BY T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A :

W H E R E A S  A l a s k a ' s  r i v e r s  a n d  l akes h a v e  a l w a y s  b e e n  a p r i m a r y  m e a n s  of 

t r a n s p o r t a t i o n  a n d  a c c e s s  f o r  the p e o p l e  o f  the state; a n d

W H E R E A S  a g r e a t  m a n y  o f  t h e s e  same w a t e r b o d i e s  h a v e  t r a d i t i o n a l l y  and 

h i s t o r i c a l l y  s e r v e d  as r o u t e s  for c o m m e r c e  a n d  trade; a n d

W H E R E A S  the g e o g r a p h i c  f e a t u r e s  o f  the S t a t e  o f  A l a s k a  n e c e s s i t a t e  the 

c o n t i n u e d  u s e  of t h e s e  r i v e r s  a n d  l a kes for t r a d i t i o n a l  t r a v e l  p u r p o s e s ;  

a n d

W H E R E A S  the f e d e r a l  g o v e r n m e n t  is n o t  c o n s i d e r i n g  s e v e r a l  t r a d i t i o n a l

a l u m i n u m  r i v e r  boat, i n f l a t a b l e  b o a t s ,  air b o a t s ,  a n d  w i n t e r  use, w h e n  

d e t e r m i n i n g  w h e t h e r  b o d i e s  o f  w a t e r  in A l a s k a  a r e  n a v i g a b l e ;  a n d

W H E R E A S  all o t h e r  s t a t e s  h a v e  h a d  the o p p o r t u n i t y  to d e m o n s t r a t e  

n a v i g a b i l i t y  o f  w a t e r b o d i e s  w i t h i n  t h e i r  b o u n d a r i e s  o n  a m u c h  le s s  r e s t r i c­

tiv e  b a s i s ;  a n d

W H E R E A S  the S t a t e  o f  A l a s k a  h a s  s e v e r a l  te s t  c a s e s  n o w  in l i t i g a t i o n  

th a t  w i l l  h e l p  e s t a b l i s h  a b a s i s  for c l a i m i n g  n a v i g a b i l i t y  o f  its w a t e r­

bod i e s ;  and

W H E R E A S  trade, travel, c o m m e r c e ,  s u b s i s t e n c e ,  a n d  r e c r e a t i o n a l  a c t i v i­

ties s h o u l d  c o n t i n u e  o n  a t r a d i t i o n a l  b a s i s  on A l a s k a ' s  n a v i g a b l e  rivers 

a n d  lakes; and

W H E R E A S  the f e d e r a l  g o v e r n m e n t  m a y  p r o p o s e  w a t e r b o d i e s  in A l a s k a  for 

c l a s s i f i c a t i o n  as w i l d  a n d  s c e n i c  r i v e r s  w i t h o u t  k n o w i n g  w h e t h e r  or not

m e a n s  o f  t r a n s p o r t a t i o n  u s e d  in A l a s k a ,  s u c h u n i t  and
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t h e y  w i l l  b e  d e t e r m i n e d  n a v i g a b l e ;  and

W H E R E A S  such c l a s s i f i c a t i o n  m a y  p r e v e n t  the c i t i z e n s  o f  th i s  state 

f r o m  c o n t i n u i n g  t h e i r  h i s t o r i c a l  a n d  t r a d i t i o n a l  u s e s  o f  A l a s k a n  w a t e r­

b o d i e s  ;

B E  IT R E S O L V E D  that the A l a s k a  S t a t e  L e g i s l a t u r e  r e s p e c t f u l l y  r e q u e s t s  

the P r e s i d e n t  of the U n i t e d  S t a t e s  a n d  the C o n g r e s s  to d i r e c t  the S e c r e t a r y  

of  the I n t e r i o r  to s u s p e n d  f u r t h e r  c l a s s i f i c a t i o n  of A l a s k a n  w a t e r b o d i e s  as 

w i l d  a n d  s c e n i c  r i v e r s  u n t i l  s u c h  time t h a t  a f i n a l  d e c i s i o n  is r e a c h e d  on 

the i s s u e  of  n a v i g a b i l i t y ,  thus a l l o w i n g  h i s t o r i c a l  a n d  t r a d i t i o n a l  a c t i v­

ities to c o n t i n u e  on the A l a s k a n  w a t e r b o d i e s  in d i s p u t e  or in l i t i g a t i o n .

C O P I E S  of this r e s o l u t i o n  s h a l l  be sent to the H o n o r a b l e  R o n a l d  

R e a g a n ,  P r e s i d e n t  of the U n i t e d  S t a t e s ,  the H o n o r a b l e  G e o r g e  Bush, V i c e -  

P r e s i d e n t  o f  the U n i t e d  S t a t e s  a n d  P r e s i d e n t  o f  the U.S. S e n a t e ;  the H o n o r­

ab l e  T h o m a s  P. O ' N e i l l ,  Jr., S p e a k e r  o f  the U.S. H o u s e  o f  R e p r e s e n t a t i v e s ;  

the H o n o r a b l e  D o n a l d  K o d e l ,  S e c r e t a r y  of the I n t e r i o r ;  a n d  to the H o n o r a b l e  

T e d  S t e v e n s  and the H o n o r a b l e  F r a n k  M u r k o w s k i ,  U.S. S e n a t o r s ,  and the 

H o n o r a b l e  D o n  Y o u n g ,  U.S. R e p r e s e n t a t i v e ,  m e m b e r s  of the A l a s k a  d e l e g a t i o n  

in C o n g r e s s .

C S H J R  l U T r c n l
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OFFICE OF THE COMMISSIONER PHONE:

March 26, 1985

The Honorable Bette Cato 

Chair, Transportation Committee 

Alaska House of Representatives 

Pouch V

Juneau, Alaska 99°11 

Dear Representative Cato:

Thank you for inviting this department's views with regard to H JR 14 

(relating to navigability and designation of Wild and Scenic Rivers). The 

department earlier provided several suggested wording changes which are 

being incorporated into the Committee Substitute. Those changes provide 

consistency with terms as they are being used to present the state's 

position in certain litigation on navigation.

With the passage of ANILCA in December, 1980, Congress designated 26

Alaskan rivers to the list of National Wild and Scenic Rivers. At the same

time 12 other rivers were withdrawn from the public domain, subject to 

valid existing rights, to complete studies on their suitability for 

inclusion in the system. These studies were to be complete and submitted 

to the Secretary of the Interior last fall.

Only these 12 rivers would be addressed by this resolution, and three have 

been administratively determined to be navigable. Thus, its impact may be 

somewhat limited. Inasmuch as wild and scenic river designation may have 

consequences upon the uses of the river and its bed, it is desirable to 

settle the issue of ownership ahead of such designation.

One other suggested change to HJR 14 would be to delete the reference to
float planes in the fourth whereas. On February 28, 1985, the Ninth

Circuit Court of Appeals found in the Slopbucket Lake case that "... float 

planes and related incidental watercraft is insufficient as a matter of law 

to render the lake navigable for purposes of title."

Mike Vediner from our Division of Land and Water Management will be 

available at the committee hearing to answer questions.

Sincerely,

Robert D. Arnold 

Deputy Commissioner

10-J9LH



WILD AND SCENIC ISSUE

BECAUSE THERE ARE RIVERS IN ALASKA THAT HAVE BEEN DETERMINED AS BEING 

WILD AND SCENIC WITH OUT A DETERMINATION AS TO THEIR BEING CONSIDERED 

NAVIGABLE, THERE EXISTS THE DISTINCT POSSIBILITY THAT TRADITIONAL USES 

ON THESE AND OTHER RIVERS MAY NOT CONTINUE AT HISTORIC LEVELS.

IF A  GIVEN WATER BODY IS FOUND TO BE NAVIGABLE, THE STATE WILL HAVE 

TITLE TO THE LAND UNDER SUCH A BODY THUS ALLOWING LOCAL RESIDENTS, AS 

CITIZENS OF THE STATE, TO BE IN A STRONGER POSITION TO ARGUE FOR 

CUSTOMARY AND TRADITIONAL USES BOTH ON THE WATER AS WELL AS ALONG EACH 
ONE OF IT"S SHORES.

IN TERMS OF ESTABLISHING RESOURCE AND RECREATIONAL PRIORITIES ON OUR 

ALASKAN WATER BODIES IT ESSENTIAL THAT LOCAL, STATE, AND FEDERAL CONCERNS 

BE ADDRESSED IN AN ORDER THAT ALLOWS THOSE PEOPLE WHO ARE MOST DIRECTLY 

AFFECTED TO CONTINUE THEIR CUSTOMARY AND TRADITIONAL USES OF THE RIVER 

TO THE GREATEST DEGREE POSSIBLE.

TO THAT END IT DOES NOT MAKE SENSE TO ESTABLISH A FEDERAL CLASSIFICATION 

OF A  WATER BODY BEFORE A  LOCAL AND STATE PRIORITY SUCH AS NAVIGABILITY IS 

RESOLVED.

TO HELP ELIMINATE FUTURE CONTROVERSIES I HAVE SUGGESTED VIA THIS 

RESOLUTION THAT THE FEDERAL GOVERNMENT RECOGNIZE AND ADHERE TO A 

PRACTICAL POLICY OF WAITING FOR A  SOLUTION TO THE NAVIGABILITY ISSUE 

BEFORE PROCEEDING WITH ANY ADDITIONAL WILD AND SCENIC CLASSIFICATIONS.

IT IS MY HOPE THAT BY ENCOURAGING THE FEDERAL GOVERNMENT TO FOLLOW A  

M ORE PRUDENT PATH, WE MAY INSURE A  GREATER DEGREE OF LOCAL CONTROL IN 

THE LONG TERM USE OF OUR WATERWAYS BY ALASKAN RESIDENTS.



BACKGROUND ON HJR 14

The purpose of this resolution is to request the President and 

Congress to suspend any further classifications of Alaskan wa t e r­

bodies as wild or scenic until such time as a final decision is 

reached on the issue of navigability. This would allow traditional 

activities to continue on any waterbodies in dispute.

Traditional activities would include subsistence, recreation, trade 

and commercial use.



A l a s k a  ^ t a t e  ^ le g is la t u r e

House o f Representatives

Committee on Transportation
Rep.  Bette Cato ,  Chai rman

Pouch V 
Stale Capitol 

Juneau, A laska 99811 
(907 ) 465-4858

M E M O R A N D U M

Date: 26 March 1985

To: Legal Services

From: Rhonda Cargill, Professional Assistant
House Transportation Committee

Re: HJR 14

Please make the following changes to HJR 14 so that we can submit a committee 
substitute at tomorrow morning's 7:00 House Transportation Committee meeting:

Page/Line Change

Page 1, Delete: [BOTH COMMERCIAL AND NONCOMMERCIAL]
Lines 13-14

Replace with: traditional travel

Page 1, Delete: [BUREAU OF LAND MANAGEMENT]
Line 15

Replace with: federal government

Page 1, Delete: [FLAT BOTTOM]
Line 17

Replace with: jet unit and aluminum

Page 1, Delete: [DOG SLED, AND SNOW MACHINE]
Line 17

Replace with: inflatable boats, air boats, and winter use



Page 1, 
Line 25

Page 2, 
Line 3

Insert between "trade," and "commerce":

Delete: [LEGALLY]

travel

Please note that the committee meets at 7:00 a.m. We would deeply appreciate 
your giving us a work draft before day's end.
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3 I N  T H E  L E G I S L A T U R E  O F  T H E  STATE. O F  A L A S K A

'•v-y. .
4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 R e l a t i n g  to t he n a v i g a b i l i t y  o f  A l a s k a ' s

" -
6 . r i v e r s  a n d  lakes. .- ■>
.. ' ' . ’ ■ . i

7 B E  IT  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :
.

8 W H E R E A S  A l a s k a ' s  r i v e r s  a n d  l a k e s  h a v e  a l w a y s  b e e n  a p r i m a r y  m e a n s  of

'
9 t r a n s p o r t a t i o n  a n d  a c c e s s  f o r  th e  p e o p l e  o f  the s t a t e ;  a n d

’ ‘ , * . . .; • • . r . ’ m "- •iT'V •*

10 W H E R E A S  a g r e a t  m a n y  of  t h e s e  s a m e  w a t e r b o d i e s  h a v e  t r a d i t i o n a l l y  a nd

11 h i s t o r i c a l l y  s e r v e d  as r o u t e s  f o r  c o m m e r c e  a nd t r a d e ;  a n d

12 W H E R E A S  the g e o g r a p h i c  f e a t u r e s  o f  the S t a t e  of  A l a s k a  n e c e s s i t a t e  the

13 c o n t i n u e d  u s e  of t h e s e  r i v e r s  a n d  l a k e s  f o r  h mih m n i n w r n ' a l ^ H — n o n o o m m e r -

14 c-i-al p u r p o s e s ;  a n d  .

Qoucrv\wv«^A'r
15 W H E R E A S  t h e  Bure-au-of.. . Land. - M a n a g e m e n t  is n o t  c o n s i d e r i n g  s e v e r a l

16 t r a d i t i o n a l  m e a n s  o f  t r a n s p o r t a t i o n  u s e d  in A l a s k a ,  s u c h  as f l o a t  p l a n e ,  
J d f  GlurvMi-.otw kctcVs, q.\c  kao.'ts, C.f\cl i/j.n4cr os><£-

17 f-lat— bot-t-om r i v e r  boat,/- d o g — s 1 e d T a nd— s n o w — m a c h i n e ,  w h e n  d e t e r m i n i n g

18 w h e t h e r  b o d i e s  of  w a t e r  in A l a s k a  a re n a v i g a b l e ;  a n d

19 W H E R E A S  al l  o t h e r  s t a t e s  h a v e  h a d  t h e  o p p o r t u n i t y  to d e m o n s t r a t e

20 n a v i g a b i l i t y  o f  w a t e r b o d i e s  w i t h i n  t h e i r  b o u n d a r i e s  o n  a m u c h  less r e s t r i c -

21 tive basis; a n d

22 W H E R E A S  t he S t a t e  of A l a s k a  h a s  s e v e r a l  test c a s e s  n o w  i n  l i t i g a t i o n

23 that w i l l . h e l p  e s t a b l i s h  a b a s i s  f o r  c l a i m i n g  n a v i g a b i l i t y  o f  its w a t e r -

24 b o d i e s ;  a nd i
-Vroidiil - '■■y,/

25 W H E R E A S  t r a d e , ^  c o m m e r c e ,  s u b s i s t e n c e ,  a nd r e c r e a t i o n a l  a c t i v i t i e s

26 s h o u l d  c o n t i n u e  o n  a  t r a d i t i o n a l  b a s i s  o n  A l a s k a ' s  n a v i g a b l e  r i v e r s  a n d

27 lakes; and

28 WHEREAS- t he f e d e r a l  g o v e r n m e n t ]is n o w  studying] w a t e r b o d i e s  i n  A l a s k a
V  .’ *V;., •

29 f or c l a s s i f i c a t i o n  as w i l d  a n d  s c e n i c  r i v e r s  w i t h o u t  k n o w i n g  w h e t h e r  o r  n o t



1 they will be determined navigable; 'and

2 WHEREAS such classification may prevent the citizens of this state

3 from dbk&aO^ly) continuing their historical and traditional uses of Alaskan

4 waterbodies;

5 BE IT RESOLVED that the Alaska State Legislature respectfully requests

6 the President of the United States and the Congress to direct the Secretary

7 of the Interior to suspend further classification of Alaskan waterbodies as

8 wild and scenic rivers until such time that a final decision is reached on

9 the issue of navigability, thus allowing historical and traditional activ-

10 ities to continue on the Alaskan waterbodies in dispute or in litigation.



- < ^  / „ 
COMMITTEE REPORT

HOUSE
( 7 ) F U R T H E R :

R F ^ O U R C E S

1 / 2 3 / 8 5

D a t e :

Th e C o m m i t t e e  on T R A N S P O R T A T I O N has had H J R  14
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DEPARTMENT OF XATURAI. RESOURCES

OFFICE OF THE COMMISSIONER

F e b r u a r y  7, 1985

BILL SHEFFIELD, GOVERNOR

FE6 1 4 1985POUCHM
JUNEAU. AL* *KA 99811 
PHONE: 907-465-2400

T h e  H o n o r a b l e  B e t t e  C a t o  
M e m b e r ,  H o u s e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A K  9 9 811

D e a r  R e p r e s e n t a t i v e  Cato:

As a f o l l o w  u p  to S e n a t o r  F a h r e n k a m p ' s  q u e s t i o n  o n  o t h e r  
states' s u p p o r t  for o u r  n a v i g a b i l i t y  p o s i t i o n ,  I am e n c l o s i n g  
an A m i c i  C u r i a e  b r i e f  o f  s e v e r a l  w e s t e r n  s t a t e s  for y o u r  
i n f o r m a t i o n .  I w i l l  p r o v i d e  c o p i e s  to e a c h  m e m b e r  o f  the 
S e n a t e  a n d  H o u s e  R e s o u r c e s  C o m m i t t e e s .

S i n c e r e l y ,

E s t h e r  C. W u n n i c k e  
C o m m i s s i o n e r

E n c l o s u r e

10-J9LH



IN T H E  U N I T E D  S T A T E S  C O U R T  O F  A P P E A t S  

F O R  T H E  N I N T H  C I R C U I T

Civil No. 3 4 - 3 6 2 5

S T A T E  OF A L A S K A ,

P l a i n  t l f f / A p j u l l a n t ,

v.

U N I T E D  S T A T E S  OF A M E R I C A  

£ T  AL.,

D e f e n d a n t s / A p p e l l e e s .

A p p e a l  f r o m  the U n i t e d  S t a t e s  D 1 s t r  
D i s t r i c t  of A l a s k a  C a s e  No

u J Z { 4 m the

iC£

A M I C I  C U R I A E  B R I E F  OF T HE  S T A T E  OF " A L I F O R N I A ,  
EX REL. S T A T E  L A N D S  C O M M I S S I O N  A N D  T H E  S T A T E S  

OF H A W A I I ,  ID AH O,  N E V A D A ,  N O R T H  D A K O T A  AN D 
O R E G O N  IN S U P P O R T  OF T HE  S T A T E  OF A L A S K A

J O H N  K. VAN DE K A M P  
A t t o r n e y  G e n e r a l  

N. G R E G O R Y  T A Y L O R  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
R I C H A R D  M. F R A N K  
D e p u t y  A t t o r n e y  G e n e r a l  

S t a t e  of C a l i f o r n i a  
1 5 1 5  K S t r e e t ,  S u i t e  511 
S a c r a m e n t o ,  C a l i f o r n i a  9 5 8 1 4

M I C H A E L  A. L I L L Y  

A t t o r n e y  G e n e r a l  
J O H N S O N  H. W O N G  
D e p u t y  A t t o r n e y  G e n e r a l  

S t a t e  of H a w a i i  
335 M e r c h a n t  S t r e e t ,  # 2 1 4 B  
O l d  F e d e r a l  B u i l d i n g  
H o n o l u l u ,  H a w a i i  9 6 8 1 3

J I M  J O N E S  
A t t o r n e y  G e n e r a l  
S t a t e  o f  I d a h o  
S t a t e  H o u s e  
Bo i s e ,  I d a h o  8 3 7 2 0

B R I A N  M c K A Y

A t t o r n e y  G e n e r a l
H A R R Y  W. S W A I N S T O N

D e p u t y  A t t o r n e y  G e n e r a l
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IN THE U N I T E D  S T A T E S  C O U R T  OF A P P E A L S  

FOR THE N I N T H  C I R C U I T

Civi l No. 8 4 - 3 6 2 5

S T A T E  OF A L A S K A ,

P l a i n t i f f / A p p e l l a n t ,

v .

U N I T E D  S T A T E S  OF A M E R I C A  

ET A L . ,

D e f e n d a n t s / A p p e l  lees.

A M I C I  C U R I A E  B R I E F  OF T HE  S T A T J  OF C A L I F O R N I A ,  

EX REL. S T A T E  L A N D S  C O M M I S S I O N  AN D T HE  S T A T E S  

OF H A W A I I ,  I DA HO,  N E V A D A ,  N O R T H  D A K O T A  AND 
O R E G O N  IN S U P P O R T  OF TH E S T A T E  OF A L A S K A

T h i s  a mi c i  c u r i a e  b r i e f  1s r e s p e c t f u l l y  s u b m i t t e d

p u r s u a n t  to F e d e r a l  R u l e  of A p p e l l a t e  P r o c e d u r e  29 ~  by the

2/
S t a t e  of C a l i f o r n i a  ex rel. S t a t e  L a n d s  C o m m i s s i o n  —  

( " C a l i f o r n i a " )  a n d  the S t a t e s  of H a w a i i ,  I da ho,  N e v a d a ,

N o r t h  D a k o t a  and O r e g o n  in s u p p o r t  of p l a i n t i f f - a p p e l l a n t  

S t a t e  of A l a s k a .  As wil l be d e m o n s t r a t e d  b e l o w ,  the 

j u d g m e n t  of the D i s t r i c t  C o u r t  1s b a s e d  on an e r r o r  of law 

a n d  s h o u l d  t h e r e f o r e  be r e v e r s e d .

1. R u l e  29 p r o v i d e s  t h a t  c o n s e n t  or l e a v e  to file an 
a m i c u s  c u r i a e  b r i e f  shall n o t  be r e q u i r e d  w h e n  the b r i e f  is 

p r e s e n t e d  by a st at e.

2. Th e S t a t e  L a n d s  C o m m i s s i o n  is tho a d m i n i s t r a t i v e  
a g e n c y  of the S t a t e  of C a l i f o r n i a  h a v i n g  j u r i s d i c t i o n ,  
m a n a g e m e n t  a n d  c o n t r o l  of p u b l i c  l a n d s  hel d by the S t a t e  of 
C a l i f o r n i a ,  i n c l u d i n g  the b e d s  of n a v i g a b l e  l a k e s  and r i v e r s  
a n d  o t h e r  s o v e r e i g n  t r u s t  l a n d s .  (See Cal. Pub. R e s o u r c e s  

Code , § 6 1 0 0  e t  se q. ; see esp. § 6 3 0 1 . )

1.



I N T E R E S T  OF A M I C I  

A m l c i ' s  e x t e n s i v e  s y s t e m s  of l a k e s  a n d  r i v e r s  

c o n s t i t u t e  a v i t a l  p u b l i c  r e s o u r c e .  T h e  s t a t e s  a c q u i r e d  the 

b e d s  of t h e i r  n a v i g a b l e  w a t e r w a y s  as an i n c i d e n t  of 

s o v e r e i g n t y  u p o n  a d m i s s i o n  to the U n i o n ,  a n d  h o l d  t h e s e  

l a n d s  in t r u s t  for the b e n e f i t  of t h e i r  c i t i z e n s .  (M o n t a n a  

v. U n i t e d  S t a t e s , 4 5 0  U.S. 5 4 4  , 5 5 1 - 5 5 2  ( 1 9 8 1 ) ;  M a r t i n  v. 

W a d d e l 1 , 41 U.S. 367, 4 1 0  ( 1 8 4 2 ) ;  S t a t e  of C a l i f o r n i a  v. 

S u p e r i o r  C o u r t  ( L y o n ) , 29 C a l . 3d 2 1 0  (198 1 )  c e r t ,  d e n., 454 

U.S. 8 6 5  ( 1 9 8 1 ) . )  T h e s e  i n l a n d  w a t e r w a y s  h a v e  p l a y e d  a 

c r u c i a l  r o l e  in the h i s t o r i c a l  d e v e l o p m e n t  of the A m e r i c a n  

W e s t .  T h e y  c o n t i n u e  to f u r n i s h  the p u b l i c  w i t h  s u b s t a n t i a l  

c o m m e r c i a l ,  n a v i g a t i o n a l ,  r e c r e a t i o n a l  a n d  e c o l o g i c a l  

b e n e f i t s .  (See, e . g . ,  S t a t e  of C a l i f o r n i a  v. S u p e r i o r  

C o u r t  ( L y o n ) , s u p r a ; S t a t e  of C a l i f o r n i a  v. S u p e r i o r  C o u r t  

( F o g e r t y ) , 29 C a l . 3d 2 4 0  ( 1 9 8 1 ) ,  172 C a l . R p t r .  713, cert, 

den. 4 5 4  U.S. 8 6 5  ( 1 9 8 1 ) . )

T h e  i m p o r t a n c e  of t h e s e  w a t e r w a y s  is m a t c h e d  by 

t h e i r  e x t e n s i v e  n a t u r e .  A r e c e n t  s u r v e y  in C a l i f o r n i a ,  for 

e x a m p l e ,  r e v e a l s  t h a t  t h e r e  a r e  a p p r o x i m a t e l y  8 0 7  m i l e s  of 

s h o r e l i n e  a r o u n d  n a v i g a b l e  l a k e s  a n d  3 , 0 4 6  m i l e s  of 

s h o r e l i n e  a l o n g  t h a t  s t a t e ' s  n o n t i d a l  n a v i g a b l e  r i v e r s .  

(S u m m a r y  for S t a t e - o w n e d  T i d e  a n d  S u b m e r g e d  L a n d s ,  S h o r e l i n e  

M i l e a g e s , S t a t e  L a n d s  D i v i s i o n  (M a y  1 9 7 2 ) . )

P a r t i c u l a r l y  in r e c e n t  y e a r s ,  s u b s t a n t i a l  

a t t e n t i o n  has f o c u s e d  on the o w n e r s h i p  of the b e d s  of

I
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p a r t i c u l a r  I n l a n d  waterways., T h i s  is due in l a r g e  p a r t  to

g e n e r a l  p o p u l a t i o n  i n c r e a s e s ,  m i g r a t i o n  to

p r e v i o u s l y - u n d e v e l o p e d  a r e a s ,  i n c r e a s e d  d e m a n d  for p u b l i c

r e c r e a t i o n a l  f a c i l i t i e s  and the d e v e l o p m e n t a l  p r e s s u r e s  

e n g e n d e r e d  by t h e s e  o t h e r  f a c t o r s .  T h e  s t a t e s ,  r i p a r i a n  

o w n e r s  a n d  the g e n e r a l  p u b l i c  h a v e  i n c r e a s i n g l y  t u r n e d  to 

the c o u r t s  to d e t e r m i n e  t h e i r  r e s p e c t i v e  r i g h t s  and 

o b l i g a t i o n s  c o n c e r n i n g  W e s t e r n  w a t e r w a y s .  A s u b s t a n t i a l  

a m o u n t  of l i t i g a t i o n  has r e s u l t e d  in b o t h  f e d e r a l  a n d  s t a t e  

c o u r t s  w i t h  the p r i n c i p a l  i s s u e  o f t e n  b e i n g  w h o  o w n s  the bed 

o f  the w a t e r w a y  in q u e s t i o n .  T h i s ,  in turn, l e a d s

i n e v i t a b l y  to the p a r t i c u l a r  l a k e  or r i v e r ' s  n a v i g a b l e

3/
s t a t u s .  —

T h e  d e c i s i o n  of the d i s t r i c t  c o u r t ,  to the e x t e n t  

i t  s i g n a l s  a d e p a r t u r e  f r o m  t h a t  t r a d i t i o n ,  will p r e j u d i c e  

a m i c i ' s  e f f o r t s  to p e r f e c t  t h e i r  own s o v e r e i g n  o w n e r s h i p  

c l a i m s .  B a s e d  as it is u p o n  a f u n d a m e n t a l  m i s p e r c e p t i o n  of 

a p p l i c a b l e  law, the r u l i n g  c o u l d  a b r o g a t e  a m i c i ' s  s o v e r e i g n  

i n t e r e s t  in t h e s e  v i tal r e s o u r c e s .

The i m p o r t a n c e  of t h e s e  s o v e r e i g n  r i g h t s  has been 

r e c o g n i z e d  r e p e a t e d l y  by C o n g r e s s .  In a d o p t i n g  C a l i f o r n i a ' s  

A c t  of A d m i s s i o n ,  f o r  e x a m p l e ,  it d e c l a r e d  the S t a t e ' s

3. In C a l i f o r n i a ,  for e x a m p l e ,  see S t a t e  of 
C a l i f o r n i a  ex rel. S t a t e  L a n d s  C o m m i s s i o n  v. Y u b a ~ 
G o l d f f e l d s ,  Inc. e t  a 1 , a p p e a l  p e n d i n g ,  N i n t h  C i r c u i t  C o u r t  

of A p p e a l s ,  C a s e  No. 8 3 - 2 4 0 9  ( Y u b a  R i v e r ) ;  B r a n d e n b e r g e r  
e t  a l . v. S t a t e  of C a 1 i f o rni a , N e v a d a  C o u n t y  S u p e r i o r  C o u r t  

¥ o T T T 947 ( D o n n e r  L a k e ) .

3.
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n a v i g a b l e  w a t e r w a y s  to be " c o m m o n  h i g h w a y s ,  and f o r e v e r  fr e e  

. . , (9 S t a t .  4 5 2 ;  see a l s o  N o r t h w e s t  O r d i n a n c e  of

1 7 8 7 ,  1 Sta t .  50, 52.) M o r e o v e r ,  t h e i r  v a l u e  has 

c o n s i s t e n t l y  b e e n  r e f l e c t e d  in f e d e r a l  and s t a t e  c a s e  law. 

(See, e . g . ,  P e o p l e  of the S t a t e  of C a l i f o r n i a  ex rel.

Y o u n g e r  v. T a h o e  R e g i o n a l  P l a n n i n g  A g e n c y , 516 F. 2 d  215 (9th 

Cir. 197 5 )  c e r t .  den. 4 2 3  U.S. 8 6 8  ( 1 9 7 5 ) ;  S t a t e  of 

C a l i  f o r n i a  v. S u p e r i o r  C o u r t  ( L y o n ) , s u p r a , 29 C a l . 3d 210; 

P e o p l e  v. G o l d  R u n  D i t c h  & M i n i n g  C o . , 66 Cal. 138 ( 1 3 8 4 ) . )

II

S T A T E M E N T  OF T H E  CA S E  

A m i c i  a d o p t  the s t a t e m e n t  of the c a s e  s e t  f o r t h  in 

a p p e l l a n t  S t a t e  of A l a s k a ' s  O p e n i n g  B r i e f .

Ill

D E C I S I O N  B E L O W  

T h e  d e c i s i o n  of the d i s t r i c t  c o u r t  b e l o w  is 

r e p o r t e d  a t  5 6 3  F . S u p p .  1223.

IV

Q U E S T I O N  P R E S E N T E D  

W h e t h e r  e v i d e n c e  of e x t e n s i v e  a n d  l o n g s t a n d i n g  use 

o f  a w a t e r w a y  by f l o a t p l a n e s  and i n c i d e n t a l  small b o a t s  for 

a v a r i e t y  of t r a d e  a n d  c o m m e r c e - r e l a t e d  p u r p o s e s  is r e l e v a n t  

in d e t e r m i n i n g  s o v e r e i g n  t i tle to the bed of t h a t  w a t e r w a y .

V

A R G U M E N T

T h i s  a p p e a l  p r e s e n t s  the C o u r t  w i t h  a s i m p l e ,  

s t r a i g h t f o r w a r d  l e gal i s sue: t h e  legal s t a t u s  of c o m m e r c i a l

4.



f l o a t p l a n e  o p e r a t i o n s  in l i t i g a t i o n  w h e r e  a s t a t e  is s e e k i n g  

to p e r f e c t  its s o v e r e i g n  t i t l e  to the bed of a n a v i g a b l e  

w a t e r w a y .  A p p l i c a b l e  d e c i s i o n s  of b o t h  this a n d  o t h e r  

f e d e r a l  a n d  s t a t e  a p p e l l a t e  c o u r t s  i n d i c a t e  t h a t  use by 

f l o a t p l a n e  a n d  i n c i d e n t a l  b o a t i n g  u s e s  a r e  f u l l y  r e l e v a n t  in 

d e t e r m i n i n g  n a v i g a b i l i t y  for f e d e r a l  t i t l e  p u r p o s e s .

A. L o n g s t a n d i n g  F e d e r a l  P r e c e d e n t
E s t a b l i s h e s  T h a t  N a v i g a b i l i t y  for 
T i t l e  P u r p o s e s  is a B r o a d  and 

F l e x i b l e  C o n c e p t ________________________

T h e r e  is a p p a r e n t l y  no d i s p u t e  a m o n g  the p a r t i e s

a n d  a m i c i  as to the g e n e r a l  s t a n d a r d  to be a p p l i e d  in c a s e s

i n v o l v i n g  the i s s u e  of w h e t h e r  a l a k e  or r i v e r  is n a v i g a b l e

for t i t l e  p u r p o s e s .  T h a t  t e s t  w a s  f i r s t  e n u n c i a t e d  b) the

U n i t e d  S t a t e s  S u p r e m e  C o u r t  in T h e  D a n i e l  B a l l , 77 U.S.

(10 W a l l . )  557, 563 ( 1 8 7 0 ) :

" T h o s e  r i v e r s  m u s t  be r e g a r d e d  as p u b l i c  

n a v i g a b l e  r i v e r s  in law w h i c h  are n a v i g a b l e  in 

fact. And th e y  are n a v i g a b l e  in f a c t  w h e n  they 

a r e  used, or are s u s c e p t i b l e  of b e i n g  u s e d ,  in 

t h e i r  o r d i n a r y  c o n d i t i o n ,  as h i g h w a y s  for 

c o m m e r c e ,  o v e r  w h i c h  t r a d e  a n d  t r a v e l  are or may 

be c o n d u c t e d  in the c u s t o m a r y  m o d e s  of t r a d e  and 

t r a v e l  on w a t e r . "

A l t h o u g h  T h e  D a n i e l  Ball w a s  an a d m i r a l t y  case, 

the s e v e n  S u p r e m e  C o u r t  c a s e s  t h a t  h a v e  d i r e c t l y  d e a l t  w i t h



n a v i g a b i l i t y  for t i t l e  p u r p o s e s  4/ h a v e  a d o p t e d  T h e  D a n i e l  

B a 11 d e f i n i t i o n  as the b a s i c  f e d e r a l  t e s t  by w h i c h  to l o c a t e  

t h o s e  s u b m e r g e d  b e d s  to w h i c h  the s t a t e s  ho l d  t i t l e .

T h e  S u p r e m e  C o u r t  has e v o l v e d  c e r t a i n  r e l a t e d  

p r i n c i p l e s  t h a t  are a p p l i c a b l e  to this a p p e a l .  For e x a m p l e ,  

it is the c a p a b i l i t y  of u s e  r a t h e r  t h a n  the e x t e n t  or m a n n e r  

t h e r e o f  by the p u b l i c  for t r a n s p o r t a t i o n  a n d  c o m m e r c e  that 

a f f o r d s  the t r u e  c r i t e r i a  of n a v i g a b i l i t y .  (U n i t e d  S t a t e s  

v. H o l t  S t a t e  B a n k , 2 7 0  U.S. 49, 56 ( 1 9 2 6 ) . )  S u s c e p t i b i l i t y  

to n a v i g a t i o n  is the test. T h u s ,  w h i l e  a c t u a l  h i s t o r i c a l  

u s e  is n o t  r e q u i r e d ,  su c h  u s e  can c o n s t i t u t e  e v i d e n c e  of 

s u s c e p t i b i l i t y  to n a v i g a t i o n .  (T h e  D a n i e l  Dal 1 , s u p r a , 77 

U.S. (10 W a l l . )  a t  563; U n i t e d  S t a t e s  v. U t a h , 2 8 3  U.S. 64, 

75 ( 1 9 3 1 ) . )  T h e  w a t e r w a y  m u s t  be s u s c e p t i b l e  of n a v i g a t i o n  

in its n a t u r a l  a n d  o r d i n a r y  c o n d i t i o n .  (U n i t e d  S t a t e s  v. 

H o l t  S t a t e  B a n k , s u p r a , 2 7 0  U.S. at 56.)

W h i l e  n a v i g a b i l i t y  for t i t l e  p u r p o s e s  is 

d e t e r m i n e d  as of the d a t e  the p a r t i c u l a r  s t a t e  w a s  a d m i t t e d  

to the U n i o n ,  m o r e  r e c e n t  h i s t o r y  is r e l e v a n t  to the i n q u i r y  

a s s u m i n g  t h a t  the w a t e r w a y  r e m a i n s  in a n a t u r a l  or . 

n e a r - n a t u r a l  c o n d i t i o n .  (U tah v. U n i t e d  S t a t e s , s u p r a , 4 0 3  

U.S. a t  9 - 1 0 ;  U n i t e d  S t a t e s  v. U t a h ,  s u p r a ,  283 U.S. at 8 2 . )

4. U t a h  v. U n i t e d  S t a t e s ,  4 0 3  U.S. 9 ( 1 9 7 1 ) ;  U n i t e d  

S t a t e s  v. T F e g c n ,  2 9 5  U.S. i ( 19 3 5  ) ; U n i t e d  S t a t e s  v. U t a h , 
s u p r a ,  28 3 U.S. 64; U n i t e d  S t a t e s  v. H o l t  S t a t e ' B a n k ,  s u p r a , 
2 7 o  U. S . 49; B r e w e r - E l  T i o t t  Gas Co. v. U n i t e d "
S t a t e s ,  2 7 0  U.S. 77 ( 1 9 2 2 ) ;  O k l a h o m a  v . “T e x a s ,  2 5 8 " U.S. 5 7 4  

T T f T I T ;  P a c k e r  v. B i r d ,  137 U.S. 5 5 1  ( 1 8 ^ 1 ) .



A w a t e r c o u r s e  m a y  be n a v i g a b l e  n o t w i t h s t a n d i n g  s e r i o u s  

o b s t r u c t i o n s  o c c a s i o n e d  by n a t u r a l  b a r r i e r s  s u c h  as r a p i d s  

m d  s a n d  b a rs. (The M o n t e l l o , 87 U.S. (20 W a l l . )  4 4 1 - 4 4 2  

( 1 8 7 4 ) ;  U n i t e d  S t a t e s  v. U t a h , s u p r a , 283 U.S. at 8 6 - 8 7  .)

Nor is 1t d e t e r m i n a t i v e  t h a t  a l a k e  or r i v e r  is n o t  

n a v i g a b l e  in f a c t  on a y e a r - r o u n d  b a s i s .  ( I d . , at 87.) The 

f a c t  t h a t  a w a t e r w a y  is n o t  p a r t  of an i n t e r s t a t e  or 

i n t e r n a t i o n a l  c o m m e r c i a l  h i g h w a y  in no w a y  i n t e r f e r e s  w i t h  

the p r i n c i p l e  of p u b l i c  o w n e r s h i p  of its bed. (U t a h  v. 

U n i t e d  S t a t e s , s u p r a , 4 0 3  U.S. at 10.)

F i n a l l y  a n d  m o s t  i m p o r t a n t  for p u r p o s e s  of th i s  

a p p e a l ,  n a v i g a b i l i t y  d o e s  n o t  d e p e n d  on the p a r t i c u l a r  m o d e  

of use. T h e  r e q u i s i t e  n a v i g a t i o n  m a y  be by a n y  " c u s t o m a r y  

m e t h o d  of t r a d e  or t r a v e l . "  (T h e  D a n i e l  B a l l , s u p r a , 77 

U.S. a t  563; U n i t e d  S t a t e s  v. H o l t  S t a t e  B a n k , s u p r a , 2 7 0  

U.S. a t  56.) In H o l t  S t a t e  B a n k , f o r  e x a m p l e ,  the S u p r e m e  

C o u r t  h e l d  t h a t  h i s t o r i c  use of a w a t e r w a y  by small b o a t s  

w a s  a d e q u a t e  to s u p p o r t  a f i n d i n g  of n a v i g a b i l i t y  for t i t l e  

p u r p o s e s .  (270 U.S. a t  5 6 - 5 7 . )  O p e r a t i o n  of l u m b e r  r a f t s  

has a l s o  b e e n  f o u n d  by the C o u r t  to c o n s t i t u t e  m e a n i n g f u l  

e v i d e n c e  of n a v i g a b i l i t y .  (U n i t e d  S t a t e s  v. U t a h , s u p r a ,

283 U.S. a t  79.) M o s t  r e c e n t l y ,  the S u p r e m e  C o u r t  f o u n d  the 

G r e a t  S a l t  L a k e  to be n a v i g a b l e  on the b a s i s  of h i s t o r i c a l  

e v i d e n c e  t h a t  the l a k e  w a s  u s e d  by small c r a f t  to t r a n s p o r t  

l i v e s t o c k  b e t w e e n  the m a i n l a n d  a n d  o n e  or m o r e  i s l a n d s .

( U t a h  v. U n i t e d  S t a t e s ,  s u p r a , 4 0 ?  U.S. 9, 11.)



In S t a t e  of O r e g o n  v. R i v e r f r o n t  P r o t e c t i v e  A s s n . , 

6 7 2  F . 2d 792 (9th Cir. 1 9 8 2 ) ,  th i s  C o u r t  r e v e r s e d  a d i s t r i c t  

c o u r t  h o l d i n g  t h a t  e v i d e n c e  of c o m m e r c i a l  l o g g i n g  

a c t i v i t i e s  w a s  I n s u f f i c i e n t  as a m a t t e r  of law to 

d e m o n s t r a t e  n a v i g a b i l i t y  for t i t l e  p u r p o s e s .  R i v e r f r o n t  

s t a n d s  for the p r o p o s i t i o n  t h a t  l o g g i n g ,  w h i l e  p e r h a p s  n o t  a 

c o n v e n t i o n a l  m o d e  of navi g a t i o n ,  s a t i s f i e s  the l i b e r a l  a n d  

e x p a n s i v e  t i t l e  t e s t  of n a v i g a b i l i t y .

8. F l o a t p l a n e s  C o n s t i t u t e  P r o p e r  

E v i d e n c e  of N a v i g a b i l i t y  U n d e r  
J u d i c i a l  P r e c e d e n t s ,  A d m i n i s t r a t i v e  
D e c i s i o n s  I s s u e d  by A p p e l l e e s  
T h e m s e 1 u e s , a n d  F e d e r a l  S t a t u t e s  

a n d  R e g u l a t i o n s _____________________________

As m i g h t  be e x p e c t e d ,  the s p e c i f i c  i s s u e  on a p p e a l  

has n o t  h e r e t o f o r e  o e e n  a d d r e s s e d  by the f e d e r a l  c o u r t s .

Y e t  the r e l e v a n c e  of f l o a t p l a n e  use to d e t e r m i n e  a 

w a t e r w a y ' s  n a v i g a b i l i t y  for s o v e r e i g n  t i t l e  p u r p o s e s  1s 

m a n d a t e d  by a n a l o g o u s  j u d i c i a l  p r e c e d e n t s ,  f e d e r a l  s t a t u t e s ,  

r e g u l a t i o n s ,  the g o v e r n m e n t ' s  o w n  a d m i n i s t r a t i v e  d e c i s i o n s  

a n d  —  m o s t  i m p o r t a n t l y  -- the e x p a n s i v e  a n d  f l e x i b l e  n a t u r e  

of the g e n e r a l  f e d e r a l  s t a n d a r d  of n a v i g a b i l i t y  i t s e l f .

T h e  a n t e c e d e n t s  of the c u r r e n t  law of 

n a v i g a b i l i t y  go b a c k  to the e a r l y  p a r t  of the n i n e t e e n t h  

c e n t u r y .  E v e n  the e a r l i e s t  S u p r e m e  C o u r t  c a s e s  on the 

s u b j e c t  s t r e s s e d  t h a t  the test, of n a v i g a b i l i t y  w a s  d y n a m i c  

in n a t u r e .  I n d e e d ,  the sa m e  c a p a c i t y  for g r o w t h  and 

a c c o m m o d a t i o n  for s o c i e t a l  c h a n g e  t h a t  has b e e n  the h a l l m a r k  

of A m e r i c a n  c o n s t i t u t i o n a l  l a w  has f o r m e d  the t o u c h s t o n e  of

8.



the n a v i g a b i l i t y  test. The S u p r e m e  C o u r t  r e i t e r a t e d  this 

f u n d a m e n t a l  p o i n t  w h e n  it r e v i e w e d  the f i r s t  c e n t u r y  of 

n a v i g a b i l i t y  j u r i s p r u d e n c e  in U n i t e d  S t a t e s  v. A p p a l a c h i a n  

E l e c t r i c  P o w e r  C o . , 3 1 1  U.S. 37 7 ,  4 0 5 - 4 0 6  ( 1 9 4 0 ) :

" I t  is o b v i o u s  t h a t  the u s e s  to w h i c h  the 

s t r e a m s  m a y  be p u t  v a r y  f r o m  the c a r r i a g e  of o c e a n  

l i n e r s  to the f l o a t i n g  o u t  of log s ;  t h a t  the 

d e n s i t y  of t r a f f i c  v a r i e s  e q u a l l y  w i d e l y  f r o m  the 

b u s y  h a r b o r s  of the s e a c o a s t  to the s p a r s e l y  

s e t t l e d  r e g i o n s  of the w e s t e r n  m o u n t a i n s .  T h e  

t e s t  as to n a v i g a b i l i t y  m u s t  t a k e  t h e s e  v a r i a t i o n s  

i nto c o n s i d e r a t i o n .

" . . .  E a c h  a p p 1 i c a t i o n  of thi s t e s t  . . . i s  

a p t  to u n c o v e r  v a r i a t i o n s  a n d  r e f i n e m e n t s  w h i :h 

r e q u i r e  f u r t h e r  e l a b o r a t i o n ." (Fns. o m i t t e d ;  

e m p h a s e s  a d d e d . )

T h e  f i r s t  n a v i g a b i l i t y  c a s e s ,  w h i c h  d e a l t  w i t h  

a d m i r a l t y  r a t h e r  t h a n  t i t l e  d i s p u t e s ,  a n t i c i p a t e d  th a t  the

s t a n d a r d  m u s t  n e c e s s a r i l y  be f l e x i b l e  e n o u g h  to r e s p o n d  to

t e c h n o l o g i c a l  a n d  s o c i e t a l  c h a n g e s .  The l a n g u a g e  of The 

M o n  t e l l o , s u p r a , 87 U.S. (20 W a l l . )  at 4 4 1 - 4 4 2  is p r o p h e t i c  

in t h a t  r e g a r d :

"If [a w a t e r w a y ]  be c a p a b l e  in its n a t u r a l

s t a t e  of b e i n g  u s e d  f o r  p u r p o s e s  of c o m m e r c e ,  no

ma t t e r  i n w h i c h  m o d e  the c o m m e r c e  m a y  be 

c o n d u c t e d , 1t is n a v i g a b l e  in f a c t  a n d  b e c o m e s  in 

law a p u b l i c  r i v e r  or h i g h w a y .  V e s s e l s  of a n y



k i n d  t h a t  can f l o a t  u p o n  the w a t e r  . . . are or 

m a y  b e c o m e , the m o d e  b ^  w h i c h  a_ v a s t  c o m m e r c e  can 

be c o n d u c t e d , and i_c w o u l d  be a m i s c h i e v o u s  rule 

t h a t  w o u l d  e x c l u d e  ei t h e r  i n d e t e r m i  n i n g  the 

n a v i g a b i 11 ty of a r i v e r ." ( E m p h a s e s  a d d e d . )

L a t e r  S u p r e m e  C o u r t  d e c i s i o n s  a p p l y i n g  the 

n a v i g a b i l i t y  rule to s t a t e  s o v e r e i g n  t i t l e  d i s p u t e s  e c h o e d  

t h i s  s e n t i m e n t :

"T h e  ru l e  l o n g  s i n c e  a p p r o v e d  by th i s  c o u r t  

in a p p l y i n g  the c o n s t i t u t i o n  a n d  l a w s  of the 

U n i t e d  S t a t e s  is t h a t  s t r e a m s  and l a k e s  w h i c h  are 

n a v i g a b l e  in f a c t  m u s t  be r e g a r d e d  as n a v i g a b l e  in 

l a w  . . . a n d  f u r t h e r ,  t h a t  n a v i g a b i 1 i ty d o e s  n o t  

d e p e n d  on the p a r t i  c u l a r  m o d e  i n w h i c h  s u c h  use i s 

or m a y  be had . . . b u t  on the fact, if it be a 

fact, t h a t  the s t r e a m  in its n a t u r a l  and o r d i n a r y  

c o n d i t i o n  a f f o r d s  a c h a n n e l  for u s e f u l  c o m m e r c e . "  

(U n i t e d  S t a t e s  v. H o l t  S t a t e  B a n k , s u p r a , 2 7 0  U.S. 

a t  56; e m p h a s e s  a d d e d . )

T h e  C o u r t  e x p a n d e d  u p o n  t h i s  m o t i o n  in m o r e  r e c e n t  

c a s e s  u p h o l d i n g  U t a h ' s  s o v e r e i g n  c l a i m s  to the b e d s  of its 

l a k e s  a n d  r i v e r ? :

" [ A ] s the t i t l e  of a s t a t e  d e p e n d s  u p o n  the 

i s s u e ,  the p o s s i b i l i t i e s  of g r o w t h  a n d  f u t u r e  

p r o f i t a b l e  use a r e  n o t  to be i g n o r e d .  . . . T h e  

q u e s t i o n  r e m a i n s  o n e  of f a c t  as to the c a p a c i t y  of 

the r i v e r s  in t h e i r  o r d i n a r y  c o n d i t i o n  to m e e t  the



n e e d s  of c o m m e r c e  as t h e s e  m a y  a r i s e  in c o n n e c t i o n  

w i t h  the g r o w t h  of the p o p u l a t i o n ,  the 

m u l t i p l i c a t i o n  of a c t i v i t i e s ,  and the d e v e l o p m e n t  

of n a t u r a l  r e s o u r c e s . "  (U n i t e d  S t a t e s  v. U t a h , 

s u p r a , 2 8 3  U.S. a t  83.)

A n d  in U t a h  v. U n i t e d  S t a t e s , s u p r a , 4 0 3  U.S. at 11, the 

'Supreme C o u r t  e x p r e s s l y  r e j e c t e d  a n a r r o w  and f o r m a l i s t i c  

c o n s t r u c t i o n  of the n a v i g a b i l i t y  t e s t  p r o p o s e d  by the U n i t e d  

S t a t e s  t h a t  c l o s e l y  p a r a l l e l  the g o v e r n m e n t ' s  t h e o r y  here: 

" [ I ] t  is s u g g e s t e d  t h a t  [ t h e  ty p e  of 

h i s t o r i c a l  use of the G r e a t  S a l t  L a k e  r e l i e d  upon 

by U t a h ]  w a s  n o t  the use of the la k e  as a 

n a v i g a b l e  h i g h w a y  in the c u s t o m a r y  s e n s e  of the 

w o r d .  . . .  We t h i n k  t h a t  is an i r r e l e v a n t  

d e t a i l .  T h e  l a k e  w a j  u s e d  as a h i g h w a y  a n d  t h a t  

i s  t h e  g i s t  of the f e d e r a l  t e s t ." ( L m p h a s i s  

a d d e d . )

L i k e  The M o n t e l l o , the i n s t a n t  c a s e  c o n c e r n s  a 

c r a f t ,  c a p a b l e  of f l o a t i n g  u p o n  w a t e r ,  t h a t  i n d i s p u t a b l y  

f o r m s  a vit a l  link of A l a s k a n  c o m m e r c e .  As a l l u d e d  to in 

U n i t e d  S t a t e s  v. U t a h , f l o a t p l a n e s  have d e v e l o p e d  to s e r v e  

the s t a t e ' s  c i t i z e n r y  in a m u l t i t u d e  of w a y s ,  and the c r a f t  

a r e  w h o l l y  d e p e n d e n t  on w a t e r b o d i e s  s u c h  as S l o p b u c k e t  L a k e  

f o r  t h e i r  o p e r a t i o n .  F i n a l l y ,  the a p p r o a c h  e v i d e n c e d  by the 

d e c i s i o n  b e l o w  w a s  r e j e c t e d  in U t a h  v. U n i t e d  S t a t e s . T h e r e  

is no r e a s o n a b l e  d i s p u t e  t h a t  S l o p b u c k e t  L a k e  was and is 

u s e d  as a h i g h w a y  for t r a n s p o r t a t i o n ,  i . e . ,  for e x t e n s i v e
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f l o a t p l a n e  o p e r a t i o n s .  T h e  f e d e r a l  t i t l e  t e s t  d e m a n d s  no 

m o r e .

N o t a b l y ,  the U n i t e d  S t a t e s  has e m b r a c e d  t h ese 

p r i n c i p l e s  In Its o w n  a d m i n i s t r a t i v e  d e c i s i o n s .  A p p e a l  of 

D o y o n ,  L t d . , 86 I n t e r i o r  Dec. 6 9 2  (197 9 )  w a s  a d e c i s i o n  of 

the A l a s k a  N a t i v e  C l a i m s  A p p e a l  B o a r d .  The b o a r d ,  a p a r t  of

the U n i t e d  S t a t e s  D e p a r t m e n t  of the I n t e r i o r ,  was

e s t a b l i s h e d  to a d m i n i s t e r  the A l a s k a  N a t i v e  C l a i m s  

S e t t l e m e n t  Act. (43 U . S . C .  § 16 0 1  e t  seq., as i m p l e m e n t e d  

in 43 C . F . R .  §§ 2 6 5 0 . 0 - 1  - 2 6 5 0 . 8  and 43 C . F . R .  §§ 4 . 9 0 0 -  

4 . 9 1 3 . )  T i t l e  to the K a n d i k  and N a t i o n  R i v e r s ,  w h i c h  are 

t r i b u t a r i e s  to the Y u k o n , w a s  c o n t e s t e d .  T h e  i s s u e  was 

w h e t h e r  t h e s e  r i v e r s  w e r e  n a v i g a b l e .  If so, t h e y  p a s s e d  as 

s o v e r e i g n  l a n d s  to A l a s k a  u p o n  its a d m i s s i o n  to the U n i o n .

If n o n - n a v i g a b l e , the b e d s  of t h e s e  r i v e r s  r e m a i n e d

a v a i l a b l e  for f e d e r a l  c o n v e y a n c e  to N a t i v e  t r i b e s  or p r i v a t e

i nterests.

In a u n a n i m o u s  d e c i s i o n ,  the b o a r d  r e v e r s e d  the 

p r i o r  d e c i s i o n  of the B u r e a u  of L a n d  M a n a g e m e n t ,  a n o t h e r  

b r a n c h  of the D e p a r t m e n t  of the I n t e r i o r .  T r e  b o a r d  held 

t h a t  the K a n d i k  a n d  N a t i o n  R i v e r s  in A l a s k a  a r e  n a v i g a b l e  

for t i t l e  p u r p o s e s  a n d  t h e r e f o r e  h e l d  in t r u s t  fty the s t a t e .

R e l y i n g  on T h e  M o n t e l l o , the b o a r d  f i r s t  r e j e c t e d  

B L M ' s  n a r r o w  i n t e r p r e t a t i o n  of the n a v i g a b i l i t y  r u l e  and 

h e l d  t h a t  i n n o v a t i v e  c r a f t  c a p a b l e  of t r a v e l  on t h e s e  

i s o l a t e d  A l a s k a n  r i v e r s  " c o n s t i t u t e d  the c u s t o m a r y  m o d e s  of 

t r a d e  a n d  t r a v e l  in the t r i b u t a r i e s  of the M i d d l e - Y u k o n



area, and the use of t h e s e  w a t e r c r a f t  m a y  be a p p r o p r i a t e l y  

c o n s i d e r e d  in d e t e r m i n i n g  w h e t h e r  r i v e r s  in this a r e a  w e r e  

u s e d  or are s u s c e p t i b l e  of b e i n g  u s e d  as h i g h w a y s  of 

c o m m e r c e . "  (86 I n t e r i o r  Dec. at 7 0 5 . )  The b o a r d  e c h o e s  

U t a h  v. U n i t e d  S t a t e s , s u p r a , by s t a t i n g  t h a t  "to be 

n a v i g a b l e , a  r i v e r  m u s t  be so s i t u a t e d  and h a v e  s u c h  l e n g t h  

a n d  c a p a c i t y  as wi l l  e n a b l e  it to a c c o m m o d a t e  the p u b l i c  

g e n e r a l l y  as a m e a n s  of t r a n s p o r t a t i o n . "  ( I d . , at 708.) 

F i n a l l y ,  the b o a r d  c o n c l u d e d  its l e n g t h y  d e c i s i o n  by 

s p u r n i n g  B L M ' s  s u g g e s t i o n  t h a t  it a t t e m p t  to f a s h i o n  a 

b l a n k e t  s . a n d a r d  of n a v i g a b i l i t y :

" [ T h e  b o a r d ]  w i l l  n o t  u n d e r t a k e  to do w h a t  

the U n i t e d  S t a t e s  S u p r e m e  C o u r t  has n o t  a t t e m p t e d ,

i . e . ,  to d e f i n e  in p r e c i s e ,  c h e c k l i s t  f a s h i o n  the 

r e q u i r e m e n t s  for n a v i g a b i l i t y  of a b o d y  of w a t e r .

. . . C o n s i d e r a t i o n s  of f a c t u a l  d e t e r m i n a t i o n s  

m a d e  in o t h e r  c a s e s  can no m o r e  t h a n  a s s i s t  in the 

p r o c e s s .  Uni ted S t a t e s  v. U t a h , s u p r a , at 87:

'. . . E a c h  d e t e r m i n a t i o n  as to n a v i g a b i l i t y  m u s t  

s t a n d  on its o w n  f a c t s . ' "  ( I d . , at 7 0 S . )

A m i c i  s u g g e s t  t h a t  A n n e a l  of D o y o n ,  Ltd. c o r r e c t l y  s t a t e s  

and a p p l i e s  f e d e r a l  law. If the sa m e  r e a s o n i n g  is a p p l i e d  

in the p r e s e n t  cas e ,  it is d i f f i c u l t  to see how the r u l i n g  

b e l o w  can be s u s t a i n e d .

T u r n i n g  to t h o s e  c a s e s  w h i c h  ha v e  a d d r e s s e d  the 

q u e s t i o n  of a w a t e r w a y ' s  use by f l o a t p l a n e  or s i m i l a r  c r a f t ,  

the c o u r t s  ha v e  c h a r a c t e r i z e d  t h e m  as w a t e r c r a f t  c a p a b l e  of
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n a v i g a t i o n .  (Sep, e . g . ,  U n i t e d  S t a t e s  v. N o r t h w e s t  Air 

S e r v i c e ,  I n c . , 80 F . 2 d  8 0 4 ,  8 0 5  (9th Cir. 1935) ( s u g g e s t i n g  

in d i c t a  t h a t  s e a p l a n e ,  w h i l e  a f l o a t  on n a v i g a b l e  w a t e r s ,  a 

v e s s e l  w i t h i n  m a r i t i m e  j u r i s d i c t i o n  of U n i t e d  S t a t e s ) ;  

H u m b l e  Oil & R e f i n i n g  Co. v. Sun Oil C o . , 190 F . 2 d  191 (5th 

Cir. 1951) ( r e l i a n c e  in p a r t  cn e v i d e n c e  of s e a p l a n e  use to 

d e t e r m i n e  p u b l i c  c h a r a c t e r  of bed of w a t e r w a y ) ;  N a l c o  

C h e m i c a l  C o r p .  v. S h e a , 2 9 4  F . S u p p .  479 (E.D. La. 1968 ) ,  

a f f i r m e d  419 F . 2 d  572 (5 t h  Cir. 1969) ( o p e r a t i o n s  of 

s e a p l a n e  " m a r i t i m e "  in n a t u r e  so as to t r i g g e r  a p p l i c a t i o n  

of L o n g s h o r e m e n ' s  a n d  H a r b o r  W o r k e r s '  C o m p e n s a t i o n  Act ) ;  

L a m b r o s  S e a p l a n e  B a se, Inc. v. T h e  B a t o r y , 215 F . 2 d  228 (2d 

Cir. 1954) ( s e a p l a n e ,  w h e n  on the w a t e r ,  a m a r i n e  o b j e c t  

s u b j e c t  to m a r i t i m e  l a w ) ;  H u b s c h m a n  v. A n t i l l e s  A i r  B o a t s ,  

I n c . , 4 4 0  F . S u p p .  8 2 9 ,  8 4 0 - 8 4 1  (D.C. V i r g i n  I s l a n d s  1977) 

( s e a p l a n e  p e r f o r m s  c o m m e r c i a l  f u n c t i o n s  s i m i l a r  to m o r e  

c o n v e n t i o n a l  " y a t e r c r a f t " ); H a r k  v. A n t i l l e s  A i r  Boats,

I n c . , 355 F . S u p p .  683, 6 8 5  (D.C. V i r g i n  I s l a n d s  1973) 

( f l o a t p l a n e  a v e s s e l  f o r  p u r p o s e s  of n a v i g a t i o n a l  r u l e s  and 

a d m i r a l t y  j u r i s d i c t i o n ) ;  see a l s o  U n i t e d  S t a t e s  v.

C o m m o d o r e  P a r k , 3 2 4  U.S. 3 8 6 ,  3 8 9 - 3 9 2  (1945) 

( s e a p l a n e - c o n n e c t e d  o n s h o r e  f a c i l i t i e s  r e l a t e d  to c o m m e r c e  

a n d  n a v i g a t i o n ) ;  Rei n h a r d t  v. N e w p o r t  F l y i n g  S e r v i c e s  

C o r p . , 2 3 2  N.Y. 115, 133 N.E. 371 ( 1 921) ( f l o a t p l a n e s  

" v e s s e l s "  for p u r p o s e s  of a d m i r a l t y  j u r i s d i c t i o n ) ;  cf. 

S n i v e l y  v. S t a t e ,  167 W a s h .  385, 9 P . 2d 7 7 3  ( 1 9 3 2 ) . )
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A s i m i l a r  a p p r o a c h  is r e f l e c t e d  in f e d e r a l  

s t a t u t e s  a n d  r e g u l a t i o n s  c o n c e r n i n g  the legal s t a t u s  of such 

c r a f t .  (See, e . g . ,  33 U . S . C .  § 1 6 0 1 ( 1 )  ( I n t e r n a t i o n a l  

N a v i g a t i o n  R u l e s  A c t  of 1 9 7 7 ) ;  33 U . S . C .  § 2 0 0 3 ( a )  ( I n l a n d  

N a v i g a t i o n  R u l e s ) ;  43 C . F . R .  § 2 6 5 0 . 0 - 5  (B L M  r e g u l a t i o n s  

i m p l e m e n t i n g  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  d e f i n i n g  

" m a j o r  w a t e r w a y "  as o n e  h a v i n g  s i g n i f i c a n t  use "by 

w a t e r c r a f t ,  i n c l u d i n g  f l o a t p l a n e s  . . ."); 36 C . F . R .

§ 3 2 8 ( a )  ( r e q u i r i n g  t h a t  s e a p l a n e s  w h i l e  u p o n  w a t e r  o p e r a t e  

in a c c o r d a n c e  w i t h  m a r i n e  r u l e s  for p o w e r  b o a t s  a n d  o t h e r  

v e s s e l s ;  35 C . F . R .  § 1 1 1 . 1 6 0  ( e s t a b l i s h i n g  r u l e s  of 

n a v i g a t i o n  f o r  s e a p l a n e s  and r e l a t e d  c r a f t  on w a t e r s  w i t h i n  

P a n a m a  C a n a l ).)

A r u l i n g  t h a t  f l o a t p l a n e s  c o n s t i t u t e  r e l e v a n t  

e v i d e n c e  of n a v l g a D i l i t y  for t i t l e  p u r p o s e s ,  t h e r e f o r e ,  is 

b o t h  m a n d a t e d  u n d e r  a p p l i c a b l e  j u d i c i a l  p r e c e d e n t s  and 

c o n s i s t e n t  w i t h  a n a l o g o u s  f e d e r a l  s t a t u t e s ,  r e g u l a t i o n s  and 

admi ni st r a  ti ve d e t e r m i  nati o n s .

C. T h e  D i s t r i c t  C o u r t ' s  D e c i s i o n  Is 
P r e m i s e d  on T h r e e  S p e c i f i c  E r r o r s  

of Law_______________________________________

T h e  u l t i m a t e  h o l d i n g  of the d e c i s i o n  b e l o w  is 

p r e d i c a t e d  on t h r e e  b a s i c  legal c o n c l u s i o n s  -- e a c h  of w h i c h  

is l e g a l l y  I n c o r r e c t .  Of c r i t i c a l  i m p o r t a n c e  is the f a c t  

t h a t  this C o u r t  has a d d r e s s e d  t h e s e  i s s u e s  on p a s t  

o c c a s i o n s ,  r u l i n g  c o n t r a r y  to the d i s t r i c t  c o u r t  in each.



1. T h e  T i t l e  T e s t  of N a v i g a b i l i t y  is 
No M o r e  S t r i n g e n t  T h a n  the F e d e r a l  
C o m m e r c e  C l a u s e  S t a n d a r d  for 

P u r p o s e s  of t h i s  A p p e a l ________________

F i r s t ,  the d e c i s i o n  b e l o w  d r a w s  a m a j o r  

d i s t i n c t i o n  b e t w e e n  n a v i g a b i l i t y  for t i t l e  p u r p o s e s  and 

u n d e r  the C o m m e r c e  C l a u s e .  The l o w e r  c o u r t  s t r o n g l y  

s u g g e s t s  t h a t  w h i l e  e v i d e n c e  of f l o a t p l a n e  use w o u l d  be 

r e l e v a n t  in d e t e r m i n i n g  n a v i g a b i l i t y  for p u r p o s e s  of f e d e r a l  

j u r i s d i c t i o n  u n d e r  the C o m m e r c e  C l a u s e ,  it is w h o l l y  

i r r e l e v a n t  u n d e r  the t i t l e  test. T h i s  h o l d i n g  r e s u l t s  f r o m  

the c o u r t ' s  a p p a r e n t  b e l i e f  t h a t  the l a t t e r  s t a n d a r d  is 

m o r e  s t r i n g e n t  t h a n  the C o m m e r c e  C l a u s e  test. (563 F . S u p p .  

1 2 2 3 ,  1 2 2 6 - 1 2 2 7 . )

T h i s  C o u r t  s p e c i f i c a l l y  r e j e c t e d  t h a t  v i e w  in 

S t a t e  of O r e g o n  v. R i v e r f r o n t  P r o t e c t i v e  A s s n . , s u p r a , 6 7 2  

F .2d 792. T h e r e  the C o u r t  n o t e d  t h a t  t h e r e  a r e  b u t  t h r e e  

r e s p e c t s  in w h i c h  the two t e s t s  d i f f e r .  T h e  f i r s t  two, t h a t  

n a v i g a b i  -.der the C o m m e r c e  C l a u s e  m a y  a r i s e  a f t e r

s t a t e h o o d  a n d  as a r e s u l t  of r e a s o n a b l e  i m p r o v e m e n t s ,  a r e  

w h o l l y  i r r e l e v a n t  to the p r e s e n t  p r o c e e d i n g .  (672 F.2d at 

794 (fn. 1); see a l s o  Uni ted S t a t e s  v. A p p a l a c h i a n  P o w e r  

C o . , s u p r a , 311 U.S. a t  4 0 6 - 4 0 8 . )  The t h i r d  is t h a t  to 

s u p p o r t  f e d e r a l  r e g u l a t o r y  j u r i s d i c t i o n ,  a w a t e r w a y  m u s t  be 

a v a i l a b l e  f o r  1 n t e r s t a t e  t r a n s p o r t a t i o n . No s u c h  

r e q u i r e m e n t  e x i s t s  u n d e r  the f e d e r a l  t i t l e  test. ( Ibid. ; 

see a l s o  S i e r r a  P a c i f i c  P o w e r  Co. v. F e d e r a l  E n e r g y  

R e g u l a t o r y  C o m m . , 6 8 1  F . 2 d  1 1 3 4  (9th C1r. 1982) ( T r u c k e e
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R i v e r  n o n - n a v i g a b l e  for C o m m e r c e  C l a u s e  p u r p o s e s  due to lack 

of n a v i g a b l e  i n t e r s t a t e  l i n k ,  t h o u g h  p r o b a b l y  n a v i g a b l e  for 

t i t l e  p u r p o s e s ) . )

T h u s ,  the d i s t r i c t  c o u r t  e r r e d  in f i n d i n g  a m o r e  

s t r i n g e n t  s t a n d a r d  of n a v i g a b i l i t y  to be a p p l i c a b l e  for 

f e d e r a l  t i t l e  t e s t  p u r p o s e s  than for C o m m e r c e  C l a u s e  

j u r i s d i c t i o n .  E s t a b l i s h e d  c a s e  law d e m o n s t r a t e s  t h a t  the 

two s t a n d a r d s  a r e  f u n c t i o n a l l y  i n d i s t i n g u i s h a b l e  for 

p u r p o s e s  of th i s  a p p e a l .  A m i c i  c o n c u r s  in the d i s t r i c t  

c o u r t ' s  a p p a r e n t  b e l i e f  t h a t  e v i d e n c e  of f l o a t p l a n e  use is 

r e l e v a n t  in a s s e s s i n g  n a v i g a b i l i t y  u n d e r  the C o m m e r c e  C l a u s e .  

The sa m e  c o n c l u s i o n  l o g i c a l l y  f o l l o w s  r e g a r d i n g  the t i t l e  

t e s t  of n a v i g a b i l i t y .

2. T h e r e  is No R e q u i r e m e n t  t h a t  C r a f t  

O p e r a t e  P r i m a r i l y  on W a t e r  to 
S a t i s f y  the N a v i g a b i l i t y  S t a n d a r d ;
R a t h e r ,  the M o d e  of T r a n s p o r t a t i o n  

M u s t  S i m p l y  R e l y  on W a t e r  to 
C o n d u c t  its O p e r a t i o n s _________________

T h e  s e c o n d  m a j o r  f l a w  in the r e a s o n i n g  of the 

d i s t r i c t  c o u r t  is the d e t e r m i n a t i o n  t h a t  the n a v i g a b i l i t y  

t e s t  is ". . . l i m i t e d  to c o n s i d e r a t i o n  of m o d e s  of c o m m e r c e

t h a t  o p e r a t e  p r i m a r i 1 y on w a t e r .  T h a t  is, the m o d e  m u s t  be

p r i m a r i 1y w a t e r b o r n e  i n n a t u r e ." (563 F . S u p p .  at 12 2 7  ; 

e m p h a s e s  a d d e d . )

A m i c i  is u n a w a r e  of any p r i o r  d e c i s i o n  e n g r a f t i n g  

t h i s  r e q u i r e m e n t  u p o n  the f e d e r a l  t i t l e  t e s t  of

n a v i g a b i l i t y .  S i g n i f i c a n t l y ,  the l o w e r  c o u r t  c i t e s  no

a u t h o r i t y  in s u p p o r t  of its nov e l  p r o p o s i t i o n .
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In d e e d ,  it w o u l d  a p p e a r  t h a t  th i s  h o l d i n g  is 

i n c o n s i s t e n t  w i t h  p r i o r  d e c i s i o n s  of t h i s  and o t h e r  a p p e l l a t e  

c o u r t s .  T h e  l o g g i n g  c a s e s  a r e  p a r t i c u l a r l y  i n s t r u c t i v e .

T h i s  C o u r t  has r e p e a t e d l y  h e l d  t h a t  the t r a n s p o r t a t i o n  of 

l o g s  a n d  t i m b e r  p r o d u c t s  is s u f f i c i e n t  to p r o v e  

n a v i g a b i l i t y .  (S t a t e  of O r e g o n  v. R i v e r f r o n t  P r o t e c t i v e  

A s s n . , s u p r a , 6 7 2  F . 2 d  792; P u g e t  S o u n d  P o w e r  & L i g h t  Co. v. 

F e d e r a l  E n e r g y  R e g u l a t o r y  C o m m i s s i o n , 6 4 4  F . 2 d  785, 7 8 8 - 7 8 9  

( 9 t h  Cir. 1 9 8 1 ) ,  c e r t .  den. 4 5 4  U.S. 1 0 5 3  ( 1 9 8 1 ) ;  see a l s o  

U n i t e d  S t a t e s  v. A p p a l a c h i a n  E l e c t r i c  P o w e r  C o . , s u p r a , 311 

U.S. a t  4 0 5 ;  W i s c o n s i n  v. F e d e r a 1 P o w e r  C o m m . , 214 F.2d 3i4, 

3 3 6  (7th Cir. 1 9 5 4 ) ,  cer t .  den. 348 U.S. 8 8 3  ( 1 9 5 4 ) . )  Y e t  

w a t e r w a y s  w e r e  and a r e  c o m m o n l y  u s e d  to t r a n s p o r t  the s e  

p r o d u c t s  for o n l y  a p o r t i o n  of t h e i r  l e n g t h y  j o u r n e y  f r o m  

h a r v e s t  to m a r k e t .  F o r  e x a m p l e ,  it is u s u a l l y  n e c e s s a r y  to 

t r a n s p o r t  l o g s  and t i m b e r  by l a n d  f r o m  the l o g g i n g  site to 

a la k e  or r i v e r .  F o l l o w i n g  w a t e r  t r a n s p o r t ,  a n i m a l s  or 

m a c h i n e s  ha v e  c o m m o n l y  b e e n  u s e d  to m o v e  t h e s e  r e s o u r c e s  

o v e r l a n d  to t h e i r  u l t i m a t e  d e s t i n a t i o n .

T h e  h o l d i n g  of the l o w e r  c o u r t  is i n c o n s i s t e n t  

w i t h  t h e s e  a n d  s i m i l a r  r u l i n g s ,  a n d  w o u l d  s e v e r e l y  

c i r c u m s c r i b e  the f e d e r a l  t i t l e  t e s t  of n a v i g a b i l i t y .  As the 

S u p r e m e  C o u r t  o b s e r v e d  110 y e a r s  ago:

" [ T ] h e  c a p a b i l i t y  of use by the p u b l i c  for 

p u r p o s e s  of t r a n s p o r t a t i o n  a n d  c o m m e r c e  a f f o r d s  

the t r u e •c r i t e r i on of the n a v i g a b i l i t y  of a rive r ,  

r a t h e r  t h a n  the e x t e n t  a n d  m a n n e r  of t h a t  u s e . "
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(The M o n  tel 1o , s u p r a , 87 U.S. (20 W a l l . )  at 441; 

e m p h a s e s  a d d e d . )

The f a c t  t h a t  f l o a t p l a n e s  have u t i l i z e d  S l o p b u c k e t  La k e  as 

an i m p o r t a n t .a n d  i n d e e d  e s s e n t i a l  p a r t  of t h e i r  o p e r a t i o n s  

s a t i s f i e s  the a p p l i c a b l e  legal s t a n d a r d .

3. T h e  M e r e  F a c t  t h a t  the S t a t e s '
T i t l e  C l a i m s  M i g h t  " C o m p l i c a t e "
O t h e r  A d m i n i s t r a t i v e  P r o g r a m s  is No 

R e a s o n  to A b r o g a t e  A m i c i ' s  
S o v e r e i g n  T r u s t  R i g h t s _________ _________

F i n a l l y ,  the d i s t r i c t  c o u r t  e x p r e s s l y  b a s e d  its 

r u l i n g  on the " a b s u r d  r e s u l t "  t h a t  " w o u l d  no d o u b t  o c c u r "  if 

f l o a t p l a n e  u s e  w e r e  d e e m e d  r e l e v a n t  e v i d e n c e  of n a v i g a b i l i t y

for t i t l e  p u r p o s e s .  T h e  c o u r t  w e n t  on to s t a t e  t h a t  a

c o n t r a r y  r u l i n g  " w o u l d  s e v e r e l y  c o m p l i c a t e "  the la n d  

s e l e c t i o n  s c h e m e  e s t a b l i s h e d  for f e d e r a l  p r o p r i e t a r y  l a n d s  

u n d e r  two c o n g r e s s i o n a l  e n a c t m e n t s .  (563 F . S u p p .  a t  1227 

(fn. 5). )

A m i c i  do n o t  d e s i r e  to b e l a b o r  the o b v i o u s .  Y e t  

the a u o v e  lar.guagj of the d i s t r i c t  c o u r t  c o m p l e t e l y  i g n o r e s  

the f a c t  t h a t  \ ’r w a y s  s u c h  as S l o p b u c k e t  L a k e  f o r m  a 

f u n d a m e n t a l  e J u t e  of s t a t e  s o v e r e i g n t y .  (See M o n t a n a  v. 

U n i t e d  S t a t e s , s u p r a , 4 5 0  U.S. a t  551; B l o c k  v. N o r t h

D a k o t a , ____  U. S .   , 1 0 3  S . C t .  181 1 ,  18 2 6  ( O ' C o n n o r

d i s s e n t )  ( 1 9 8 3 ) ;  U n i t e d  S t a t e s  v. A r a n s o n , 6 9 6  F.2d 654, 

6 6 3 - 6 6 4  (9th Cir. 1 9 8 3 ) ;  W o o d r u f f  v. N o r t h  B l o o m f i e l d

G r a v e l  M i n i n g  C o . , 18 F. 7 5 3 ,  7 8 5 - 7 8 6  (9th Cir. 1 8 8 4 ) . )  The

v i t a l  i m p o r t a n c e  of t h e s e  s o v e r e i g n  l a n d s  to the s t a t e s  was 

o b s e r v e d  by the S u p r e m e  C o u r t  s o m e  50 y e a r s  ago:
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" D o m i n i o n  o v e r  n a v i g a b l e  w a t e r s  and p r o p e r t y  

in the soil u n d e r  t h e m  a r e  so i d e n t i f i e d  w i t h  the 

s o v e r e i g n  p o w e r  of g o v e r n m e n t  t h a t  a p r e s u m p t i o n  

a g a i n s t  t h e i r‘ s e p a r a t i o n  f r o m  s o v e r e i g n t y  m u s t  be 

i n d u l g e d ,  in c o n s t r u i n g  e i t h e r  g r a n t s  by the 

s o v e r e i g n  of the l a n d s  to be h e l d  in p r i v a t e  

o w n e r s h i p  or t r a n s f e r  of s o v e r e i g n t y  i t s e l f . "

(U n i t e d  S t a t e s  v. O r e g o n , s u p r a , 295 U.S. at 14.)

T h e  i m p o r t a n t  o b j e c t i v e s  of the A l a s k a  N a t i v e  

C l a i m s  S e t t l e m e n t  A c t  (43 U . S . C .  § 16 1 1  e t  seq . )  a n d  s i m i l a r  

l e g i s l a t i o n  c e r t a i n l y  c a n n o t  be i g n o r e d .  Yet r e j e c t i o n  of a 

s t a t e ' s  s o v e r e i g n  t i t l e  c l a i m s  to the b e d s  of its w a t e r w a y s  

s h o u l d  n o t  be r e j e c t e d  m e r e l y  on the f r a g i l e  p r e m i s e  t h a t  to 

do so m i g h t  " c o m p l i c a t e "  c e r t a i n  s t a t u t o r y  p r o g r a m s .  (See 

p a r t  Y (D ), i n f r a .) S u c h  a r e s u l t  w o u l d  c o n t r a v e n e  a c e n t u r y  

a n d  a h a l f  of f e d e r a l  law.

D. I m p o r t a n t  P u b l i c  P o l i c y
C o n s i d e r a t i o n s  R e q u i r e  T h a t  the 
S o v e r e i g n  S t a t e s  N o t  Be D i v e s t e d  of 
the B e d s  of T h e i r  V i t a l  W a t e r w a y s  

T h r o u g h  an E x c e s s i v e l y  N a r r o w  
I n t e r p r e t a t i o n  of " N a v i g a b i l i t y "

A m i d  h a v e  e a r l i e r  d e s c r i b e d  the e x t e n s i v e  n a t u r e  

of the n a t u r a l  r e s o u r c e s  t h a t  will l i k e l y  be a f f e c t e d  by the 

C o u r t ' s  r u l i n g  in t h i s  c a s e .  A l s o  d i s c u s s e d  a t  l e n g t h  a b o v e  

a r e  the l e gal p r i n c i p l e s  d e m o n s t r a t i n g  t h a t  the d i s t r i c t  

c o u r t  e r r e d  as a m a t t e r  of l a w  1n d i s r e g a r d i n g  e v i d e n c e  of 

f l o a t p l a n e  use 1n a p p l y i n g  the t i t l e  t e s t  of n a v i g a b i l i t y .

Y e t  w h a t  m u s t  n o t  be l o s t  in all th i s  are the 

p o l i c y  r a m i f i c a t i o n s  u n d e r l y i n g  the i s s u e  b e f o r e  the C _ u r t .
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To r u l e  t h a t  e v i d e n c e  of f l o a t p l a n e  use is i n a d e q u a t e  as a 

m a t t e r  of l a w  to e s t a b l i s h  s o v e r e i g n  t i t l e  w o u l d  do a g r e a t  

w r o n g  to the p u b l i c  for w h o m  t h e s e  l a n d s  are h e l d  in trust. 

Th e  w a t e r w a y s  of th i s  c o u n t r y  r e p r e s e n t  i m p o r t a n t  c o m m e r c i a l  

a r t e r i e s  a n d  r e s o u r c e s ,  o p p o r t u n i t i e s  for r e c r e a t i o n a l  

d i v e r s i o n  in o u r  i n c r e a s i n g l y  h e c t i c  s o c i e t y  and 

i r r e p l a c e a b l e  e n v i r o n m e n t a l  t r e a s u r e s .  T h e s e  a t t r i b u t e s  

h a v e  b e e n  r e p e a t e d l y  r e c o g n i z e d  in c a s e  law, s t a t u t e s  and 

a c a d e m i c  s t u d i e s .  (See, e . g . ,  I l l i n o i s  C e n t r a l  R a i l r o a d  v.

I l l i n o i s , 146 U.S. 387 ( 1 8 9 2 ) ;  G e n e s s e  C h i e f  v. F i t z h u g h , 53

U.S. (12 How . )  443, 4 5 4 - 4 5 6  ( 1 8 5 1 ) ;  C o a s t a l  Z o n e  M a n a g e m e n t  

Act, 16 U . S . C .  §§ 145 1 ,  1 4 5 3 - 1 4 6 4 ;  R. D e w s n u p ,  P u b l i c  A c c e s s  

R i g h t s  in W a t e r s  a n d  S h o r e l a n d s  ( 1 9 7 1 ) . )  To fail to 

r e c o g n i z e  the n a v i g a b i l i t y  of l a k e s  and r i v e r s  for tit l e  

p u r p o s e s  w o u l d  be to i m p o s e  s e r i o u s  r e s t r i c t i o n s  on t h e i r  

u s e  a n d  f o r e g o  the s a f e g u a r d s  of the p u b l i c  t r u s t  in w h i c h  

all n a v i g a b l e  w a t e r s  a r e  held. (E.g., I l l i n o i s  C e n t r a l  

R a i 1 r o a d  v. I l l i n o i s , s u p r a ; W o o d r u f f  v. N o r t h  B l o o m f i e l d  

G r a v e l  M i n i n g  C o . , s u p r a , 18 F. 753.)

E a r l y  in o u r  n a t i o n ' s  h i s t o r y ,  the c o u r t s

p e r c e i v e d  t h a t  m e c h a n i c a l  a n d  r i g i d  v i e w s  of n a v i g a b i l i t y  

w o u l d  h a v e  an u n t o w a r d  e f f e c t  on the p u b l i c  i n t e r e s t .  For 

e x a m p l e ,  A m e r i c a n  c o u r t s  q u i c k l y  r e j e c t e d  the s o - c a l l e d  

E n g l i s h  c o m m o n  law r u l e  l i m i t i n g  n a v i g a b l e  w a t e r s  to t h o s e  

in w h i c h  the t i d e  e b b e d  a n d  f l o w e d .  T h e y  did so b a s e d  on 

the i n e l u c t i b l e  v i e w  T h a t  t h i s  c o u n t r y ' s  c o u n t l e s s  i n l a n d  

n a v i g a b l e  w a t e r s ,  e n c o u n t e r e d  a n d  u t i l i z e d  in c o n j u n c t i o n
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w i t h  the n a t i o n ' s  w e s t w a r d  e x p a n s i o n ,  m a d e  t h a t  r u l e  w h o l l y  

u n s u i t a b l e  here. (See, e . g . ,  S h i v e l y  v. Bowl b y , 152 U.S. 1, 

31 e t  seq. ( 1 8 9 3 ) .  )

S i m i l a r  c o n s i d e r a t i o n s  e x i s t  in the p r e s e n t  case. 

T h e  i m p o r t a n c e  of the p u b l i c  r i g h t s  i n v o l v e d  m a n d a t e s  a 

f l e x i b l e  a n d  e x p a n s i v e  i n t e r p r e t a t i o n  of n a v i g a b i l i t y .  As 

o n e  s t a t e  c o u r t  n o t e d :

"We m u s t  a t  t h i s  p o i n t  e x a m i n e  the u l t i m a t e  

f a c t  of n a v i g a b i l i t y  u n d e r  the ' p u b l i c  p u r p o s e s '  

test. T h a t  we m a y  do so s h o u l d  be u n q u e s t i o n e d . "

( In re M a r t i n y  L a k e s  P r o d u c t , 3 8 1  M i c h .  180, 212,

160 N .W .2d 9 0 9 ,  9 2 5  ( 1 9 6 8 ) ;  e m p h a s i s  In o r i g i n a l . )

T h e  S u p r e m e  C o u r t  r e c o g n i z e d  we l l  o v e r  a c e n t u r y  

a g o  t h a t  s o v e r e i g n  l a n d s  r e p r e s e n t  a m o s t  f u n d a m e n t a l  

i n c i d e n t  of s t a t e  s o v e r e i g n t y :

"To g i v e  to the U n i t e d  S t a t e s  the r i g h t  to 

t r a n s f e r  to a c i t i z e n  the t i t l e  to the s h o r e s  and 

the s o i l s  u n d e r  n a v i g a b l e  w a t e r s ,  w o u l d  be 

p l a c i n g  in t h e i r  h a n d s  a w e a p o n  w h i c h  m i g h t  be 

w i e l d e d  g r e a t l y  to the i n j u r y  of s t a t e  s o v e r e i g n t y  

a n d  d e p r i v e  the s t a t e s  of the p o w e r  to e x e r c i s e  a 

n u m e r o u s  a n d  I m p o r t a n t  c l a s s  of p o l i c e  p o w e r . "  

( P o l l a r d ' s  L e s s e e  v. H a g a n , 44 U.S. (3 How.) 212,

229 ( 1 8 4 5 ) . )

T h e  p o i n t  w a s  s i m i l a r l y  m a d e  In a C a l i f o r n i a  d e c i s i o n  h a n d e d  

d o w n  e a r l i e r  in t h i s  c e n t u r y :



"To h a n d  o v e r  all t h e s e  l a k e s  to p r i v a t e  

o w n e r s h i p ,  u n d e r  a n y  o l d  or n a r r o w  t e s t  of 

n a v i g a b i l i t y ,  w o u l d  be a g r e a t  w r o n g  upon 

the e x t e n t  of w h i c h  c a n n o t ,  p e r h a p s ,  be n o w  e v e n  

a n t i c i p a t e d . "  (B o h n  v. A l b e r t s o n , 107 C a l . A p p . 2 d  

738 ( 1 9 5 1 ) ,  q u o t i n g  L a m p r e y  v. S t a t e , 52 rllnn.

181, 53 N.W. 1 1 3 9 ,  1 1 4 3  ( 1 8 9 2 ) . )

For t h e s e  r e a s o n s ,  the d i s t r i c t  c o u r t ' s  o p i n i o n  1n

t h i s  ca s e  r e p r e s e n t s  u n s o u n d  p o l i c y  as well as e r r o n e o u s

legal a n a l y s i s .

/ / /

/ / /

/ / /



C O N C L U S I O N

T h i s  c a s e  has i m p o r t a n t  I m p l i c a t i o n s  for all 

s t a t e s  s e e k i n g  to p e r f e c t  s o v e r e i g n  t i t l e  to the n a v i g a b l e  

w a t e r w a y s  w i t h i n  t h e i r  j u r i s d i c t i o n s .  A m i c i  r e s p e c t f u l l y  

s u b m i t  t h a t  l o n g s t a n d i n g  p r e c e d e n t s ,  t o g e t h e r  w i t h  m o s t  

c o g e n t  p u b l i c  p o l i c y  c o n s i d e r a t i o n s ,  r e q u i r e  t h a t  f l o a t p l a n e  

use be c o n s i d e r e d  as r e l e v a n t  e v i d e n c e  1n d e t e r m i n i n g  

n a v i g a b i l i t y  for t i t l e  p u r p o s e s .  T h e  d e c i s i o n  of the 

d i s t r i c t  c o u r t  is e r r o n e o u s  as a m a t t e r  of law a n d  s h o u l d  

t h e r e f o r e  be re e r s e d .

D A T E D :  J u l y  24, 1984.

R e s p e c t f u l l y  s u b m i t t e d ,

J O H N  K. VAN DE K A M P  
A t t o r n e y  G e n e r a l  of the 

S t a t e  of C a l i f o r n i a

N. G R E G O R Y  T A Y L O R  
A s s i s t a n t  A t t o r n e y  G e n e r a l

VI

B y ____________________________________ ...
ft I t h a r d  m . F r a n k

D e p u t y  A t t o r n e y  G e n e r a l

A t t o r n e y s  f o r  A m i c u s  C u r i a e  

S t a t e  of C a l i f o r n i a  ex rel. 
S t a t e  L a n d s  C o m m i s s i o n

24.
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"To h a n d  o v e r  all t h e s e  l a k e s  to p r i v a t e  

o w n e r s h i p ,  u n d e r  a n y  o l d  or n a r r o w  t e s t  of 

n a v i g a b i l i t y ,  w o u l d  be a g r e a t  w r o n g  upon 

the e x t e n t  of w h i c h  c a n n o t ,  p e r h a p s ,  be n o w  e v e n  

a n t i c i p a t e d . "  (B o h n  v. A 1 b e r t s o n , 107 C a l . A p p . 2 d  

738 ( 1 9 5 1 ) ,  q u o t i n g  L a m p r e y  v. S t a t e , 52 M 1 n n .

181, 53 N.W. 1 1 3 9 ,  1 1 4 3  ( 1 8 9 2 ) . )

F o r  t h e s e  r e a s o n s ,  the d i s t r i c t  c o u r t ' s  o p i n i o n  in

th i s  ca s e  r e p r e s e n t s  u n s o u n d  p o l i c y  as well as e r r o n e o u s

legal a n a l y s i s .

/ / / 

/ / / 

/ / /



M I C H A E L  A. L I L L Y  

A t t o r n e y  G e n e r a l  

J O H N S O N  H. W O N G  
D e p u t y  A t t o r n e y  G e n e r a l  
335 M e r c h a n t  S t r e e t ,  # 2 1 4 0  

O l d  F e d e r a l  B u i l d i n g  

H o n o l u l u ,  H a w a i i  9 6 8 1 3

J I M  J O N E S  
A t t o r n e y  G e n e r a l  
S t a t e  of Ida h o  
S t a t e  H o u s e  
B o i s e ,  I d a h o  8 3 7 2 0

B R I A N  M c K A Y
A t t o r n e y  G e n e r a l
H A R R Y  W. S W A I N S T O N
D e p u t y  A t t o r n e y  G e n e r a l

S t a t e  of N e v a d a
H e r o e s  M e m o r i a l  B u i l d i n g

C a p i t o l  C o m p l e x

R O B E R T  E. W E F A L D  
A t t o r n e y  G e n e r a l  
L A W R E N C E  B E N D E R  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
S t a t e  of N o r t h  D a k o t a  

S t a t e  C a p i t o l
B i s m a r c k ,  N o r t h  D a k o t a  5 8 5 0 5

D A V I D  B . F R O H N M A Y E R  

A t t o r n e y  G e n e r a l  

S t a t e  of O r e g o n  
100 S t a t e  O f f i c e  B u i l d  

S a l e m ,  O r e g o n  J 7310

A t t o r n e y s  for A m i c i  C u r i a e

25.
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SB  52

S E N A T E  B I L L  NO. 52 by F aiks and Kerttula, entitled:

" A n  A c t  m a k i n g  a spec i al  a p p r o p r i a t i o n  
for t h e 1985 I d it ar o d s l e d  d o g  race; a n d  
p r o v i d i n g  f o r an ef f e c t i v e  date ."

w a s  r e a d  t h e  f i r s t  t i m e  a n d  r e f e r r e d  t o  t h e  F i n a n c e  
committee.

R EP OR T S O F S T AN DING CO MM I T T E E S

C SS B  9 4 (HESS)am

T h e  H e a l t h ,  E d u c a t i o n  & S o c i a l  S e r v i c e s  C o m m i t t e e  has 
c o n s i d e r e d  C O M M I T T E E  S U B S T I T U T E  F O R  S E N A T E  B I L L  NO. 94 
(HESS) a m e n d e d  ( i n c r e a s i n g  t he  e x c i s e  tax o n  cigarettes; 
e f f e c t i v e  d a t e ) ,  r e c o m m e n d s  i t b e  r e p l a c e d  w i t h  H O US E 
C O M M I T T E E  S U B S T I T U T E  F O R  C O M M I T T E E  S U B S T I T U T E  FOR S E NA TE  
B I L L  NO. 94 (HESS) (same title) a n d r e p o r t s  it b a c k  as 
f o l l o w s :  K o p o n e n  a n d  G r u e n b e r g  ( C o - C h a i r s ) ,  H a n l e y ,
T h o m p s o n  a n d  H u r l e y  re c o m m e n d  d o  pass; P e t t y j o h n  r e c o mm en ds  
d o  n o t pass.

C S S B  9 4 (HESS. . w a s re f e r r e d  to the F i na nc e  Committee.

HJ3 l i
T h e  T r a n s p o r t a t i o n  C o m m i t t e e  h as  c o n s i d e r e d  H O U S E  J O I N T  
R E S O L U T I O N  NO. 14 ( n a v i g a b i l i t y  of A l a s k a ' s  r iv e rs  and 
l a k e s ) , r e c o m m e n d s  it b e  r e pl ac e d w i t h  C O M M I T T E E  SU BS T I T U T E  
F O R  H O U S E  J O I N T  R E S O L U T I O N  NO. 14 (Transportation) (same 
title) and r e p o r t s  it b a c k  as follows: C at o  (Chairman),
Shultz, Herrmann, Davis, Fu r n a c e  a n d P i g n a l b e r i  r e c o m e n d  do 
p a s s .

H J R  14 w a s  r e f e r r e d  to the R e s o u r c e s  Committee.

H B 19

T h e  F i n a n c e  C o m m i t t e e  h a s  c o n s i d e r e d  H O U S E  B I L L  HO. 19 
( r e l a t i n g  t o  r u n a w a y  minors), r e c o m m e n d s  it b e  repla ce d  
w i t h  C O M M I T T E E  S U B S T I T U T E  F O R H O U S E  B I L L  NO. 19 (Judiciary) 
( p a g e  6 3 8 )  a n d  r e p o r t s  i t  b a c k  as  f o l l o w s :  A d a m s
(Chairman), Ringstad, S zy manski, Duncan, Larson, Pourchot, 
R i e g e r ,  F r a n k ,  B i n k l e y  a n d  C o t t e n  r e c o m m e n d  d o  p a s s ;  
U e h l i n g  h a s  n o  r e c o m m e n d a t i o n .  A  z e ro  f i sc a l n ot e was 
attached.

H B  19 a p p e a r s  o n  t o da y' s calendar.
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HB-12
T h e  F i n a n c e  C o m m i t t e e  h a s  c o n s i d e r e d  H O U S E  B I L L  NO. 37 
(making a s p ec ia l a p p r o p r i a t i o n  for p a y m e n t  as a g r a n t  to 
t h e  C i t y  o f  P a l m e r  f o r  t h e  5 0 t h  C o l o n y  A n n i v e r s a r y  
C e l e b r a t i o n  of the A l a s k a  Rural R e h a b i l i t a t i o n  Corporation"; 
e f f e c t i v e  d a t e ) , r e c o m m e n d s  it be  r e p l a c e d  w i t h  C O M M I T T E E  
S U B S T I T U T E  F O R  H O US E B I L L  NO. 37 (Fina'nce) (same title) and 
r e p o r t s  it b a c k  as follows: A d a m s  (Chairman), Ring s ta d,
D u n c » n ,  L a r s o n ,  F r a n k ,  B i n k l e y  a nd  C o t t e n  r e c o m m e n d  d o  
p a s s ;  Szyman-..!, P o u r c h o t ,  U e h l ' n g  a n d  R i e g e r  h a v e  no 
r e c o m m e n d a t i o n .

H B  37 was r e f e r r e d  to  t he  R u l es  C o m m i t t e e  for p l a c e m e n t  on 
the calendar.

H B  74

T h e  F i n a n c e  C o m m i t t e e  h a s  c o n s i d e r e d  H O U S E  B I L L  HO. 74 
( p a r t i c i p a t i o n  o f  f o r m e r  3 I A  a d m i n i s t r a t o r s  i n t h e  
T e a c h e r s '  R e t i r e m e n t  S ys t e m ) ,  r e c o m m e n d s  it b e r e p l a c e d  
W i t h  C O M M I T T E E  S U B S T I T U T E  F O R  H O U S E  B I I L  NO. 74 (State 
A ffairs) (page 290) a n d  r e po rt s it b a c k  as follows; A d am s 
( C h a i r m a n )  , Duncan, Larson, Pourchot, Uehlin g,  F r a n k  and 
B i n k l e y  r e c o m m e n d  do  pass; Sz ymanski, Ring s ta d,  R i e g e r  and 
C o t t e n  h a v e  no  r e c o m m e n d a t i o n . A  fiscal n o t e  w i t h  a new 
a n a l y s i s  w a s  attached.

H 3 74 w a s  r e f e r r e d  to  th e  R u l e s  C o m m i t t e e  f or  p l a c e m e n t  on 
t h e  calendar.

T h e  fisc a l n o t e  w i t h n e w  analyi s a p p e a r s  in H o us e J o u r n a l  
S u p p l e m e n t  Ho. 37.

H P...9  2

T h e  J u d i c i a r y  C o m m i t t e e  s u b m i t t e d  t h e f o l l o w i n g  c o r r e c t e d  
l e t t e r  of i n t e n t  t o  r e p l a c e  t h e  l e t t e r  of  i n t e n t  o n p a g e  
717 of the journal:

C O R R E C T E D  L E T T E R  O F  I N T EN T 
F O R  C S H B  92(Jud)

"It is t h e  i ntent o f  the H o u s e  J u d i c i a r y  Comm i tt ee , in 
a m e n d i n g  AS 0 9. 65 .132(h) in sec. 1 of C S H B  92 (Jl'D) , t h at  
e i t h e r  p a r t y  in an ir.ccme w i t h h o l d i n g  p r o c e e d i n g  m a y  be 
o r d e r e d  b y  t h e  c o u r t  t o  p a y  a l l  c o u r t  c os t s ar.d t h a t 
p a y m e n t  of  a t t o r n e y ' s  f ee s  w i l l  c o n t i n u e  t o  f a l l u n d e r  
C i v i l  R u l e  82, A l a s k a  R u le s o f C i v i l  Procedure.

It is t h e  f u r t h e r  in tent o f  the C o m m i t t e e  t ha t t h e t e r m  
"alimony", as u s e d  in a n um be r of o t h e r  states, is i n c l u d e d  
in t h e  m e a n i n g  o f  the t e r m  " s p o us al  s u p p o r t " .

It  is a l s o  the r e c o m m e n d a t i o n  of  the C o m m i t t e e  t h a t  the 
R e v i s o r  of  S t a t u t e s  c o n s i d e r  p l a c i n g  all o f  t h e s t a t u t e s  
r e l a t i n g  to c h i l d  a n d  s p ousal support, p r e s e n t l y  f o u n d  in
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BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF NATURAL RESOURCES
OFFICE OF THE COMMISSIONER

March 26, 1985

POUCH M
JU N EAU , A LA S K A  9 9 8 I f  
PHONE:

The Honor . W e  Bette Cato 

Chair, Transportation Committee 

Alaska House of Representatives 

Pouch V

Juneau, Alaska 99811

Dear Representative Cato:

Thank you for inviting this department’s views with regard to HJR 14 

(relating to navigability and designation of Wild and Scenic Rivers). The 

department earlier provided several suggested wording changes which are 

being incorporated into the Committee Substitute. Those changes provide 

consistency with terms as they are being used to present the state's 

position in certain litigation on navigation.

With the passage of ANILCA in December, 1980, Congress designated 26 

Alaskan rivers to the list of National Wild and Scenic Rivers. At the same 

time 12 other rivers were withdrawn from the public domain, subject to 

valid existing rights, to complete studies on their suitability for 

inclusion in the system. These studies were to be complete and submitted 

to the Secretary of the Interior last fall.

Only these 12 rivers would be addressed by this resolution, and three have 

been administratively determined to be navigable. Thus, its impact may be 

somewhat limited. Inasmuch as wild and scenic river designation may have 

consequences upon the uses of the river and its bed, it is desirable to 

settle the issue of ownership ahead of such designation.

One other suggested change to HJR 14 would be to delete the reference to 

float planes in the fourth whereas. )n February 28, 1985, the Ninth 

Circuit Court of Appeals found in the Slopbucket Lake case that "... float 

planes and related incidental watercraft is insufficient as a matter of law 

to render the lake navigable for purposes of title."

Mike Vediner from our Division of Land and Water Management will be 

available at the committee hearing to answer questions.

Sincerely,

Robert D. Arnold 

Deputy Commissioner

10-J9LH



BACKGROUND ON H JR 14

The purpose of this resolution is to request _he President and 

Congress to suspend any further classifications of Alaskan wa t e r­

bodies as wild or scenic until such time as a final decision is 

reached on the issue of navigability. This would allow traditional 

activities to continue on any waterbodies in dispute.

Traditional activities would include subsistence, recreation, trade 

and commercial use.
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B r a d l e y
3 / 2 6 / 8 5

O r i g i n a l  sp o n s o r :  S h u l t z

IN T H E  H O U S E  BY T H E  T R A N S P O R T A T I O N  C O M M I T T E E

CS F O R  H O U S E  J O I N T  R E S O L U T I O N  NO. 1 k ( T r a n s p o r t a t i o n )

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

R e l a t i n g  to the n a v i g a b i l i t y  o f  A l a s k a ' s  

r i v e r s  and lakes.

BE IT R E S O L V E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

W H E R E A S  A l a s k a ' s  r i v e r s  a n d  l a kes h a v e  a l w a y s  b e e n  a p r i m a r y  m e a n s  of 

t r a n s p o r t a t i o n  a n d  a c c e s s  for the p e o p l e  of the state; a n d

W H E R E A S  a g r e a t  m a n y  of  t h e s e  same w a t e r b o d i e s  h a v e  t r a d i t i o n a l l y  and 

h i s t o r i c a l l y  s e r v e d  as r o u t e s  for c o m m e r c e  and trade; a n d

W H E R E A S  the g e o g r a p h i c  f e a t u r e s  of  the S t a t e  o f  A l a s k a  n e c e s s i t a t e  the 

c o n t i n u e d  u s e  of t h e s e  r i v e r s  a n d  l a k e s  for t r a d i t i o n a l  t r a v e l  p u r p o s e s ;  

a n d

W H E R E A S  the f e d e r a l  g o v e r n m e n t  is n o t  c o n s i d e r i n g  s e v e r a l  t r a d i t i o n a l  

m e a n s  o f  t r a n s p o r t a t i o n  u s e d  in A l a s k a ,  such as f l o a t  p l a n e ,  j e t  u n i t  and 

a l u m i n u m  r i v e r  boat, i n f l a t a b l e  b o a t s ,  air b o a t s ,  a n d  w i n t e r  use, w h e n  

d e t e r m i n i n g  w h e t h e r  b o d i e s  of  w a t e r  in A l a s k a  a r e  n a v i g a b l e ;  a n d

W H E R E A S  all o t h e r  s t a t e s  h a v e  h a d  the o p p o r t u n i t y  to d e m o n s t r a t e  

n a v i g a b i l i t y  of w a t e r b o d i e s  w i t h i n  t h e i r  b o u n d a r i e s  on  a m u c h  le s s  r e s t r i c­

tiv e  b a s i s ;  a n d

W H E R E A S  the S t a t e  o f  A l a s k a  h a s  s e v e r a l  t e s t  c a s e s  n o w  in l i t i g a t i o n  

t h a t  w i l l  h e l p  e s t a b l i s h  a b a s i s  f o r  c l a i m i n g  n a v i g a b i l i t y  o f  its w a t e r­

bod i e s ;  and

W H E R E A S  trade, travel, c o m m e r c e ,  s u b s i s t e n c e ,  a n d  r e c r e a t i o n a l  a c t i v i­

ties s h o u l d  c o n t i n u e  o n  a t r a d i t i o n a l  b a s i s  on A l a s k a ' s  n a v i g a b l e  r i v e r s  

a n d  lakes; and

W H E R E A S  the f e d e r a l  g o v e r n m e n t  m a y  p r o p o s e  w a t e r b o d i e s  in A l a s k a  for 

c l a s s i f i c a t i o n  as w i l d  a n d  s c e n i c  r i v e r s  w i t h o u t  k n o w i n g  w h e t h e r  o r  not
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t h e y  w i l l  b e  d e t e r m i n e d  n a v i g a b l e ;  and

W H E R E A S  su c h  c l a s s i f i c a t i o n  m a y  p r e v e n t  the c i t i z e n s  o f  this state 

f r o m  c o n t i n u i n g  t h e i r  h i s t o r i c a l  a n d  t r a d i t i o n a l  u s e s  o f  A l a s k a n  w a t e r­

b o d i e s  ;

B E  IT R E S O L V E D  that the A l a s k a  S t a t e  L e g i s l a t u r e  r e s p e c t f u l l y  r e q u e s t s  

the P r e s i d e n t  of  the U n i t e d  S t a t e s  a n d  the C o n g r e s s  to d i r e c t  the S e c r e t a r y  

of t h e  I n t e r i o r  to s u s p e n d  f u r t h e r  c l a s s i f i c a t i o n  o f  A l a s k a n  w a t e r b o d i e s  as 

w i l d  a n d  s c e n i c  r i v e r s  u n t i l  s u c h  t i m e  t h a t  a f i n a l  d e c i s i o n  is r e a c h e d  on 

the i s s u e  of n a v i g a b i l i t y ,  t h u s  a l l o w i n g  h i s t o r i c a l  a n d  t r a d i t i o n a l  a c t i v­

iti e s  to c o n t i n u e  on the A l a s k a n  w a t e r b o d i e s  in d i s p u t e  or in l i t i g a t i o n .

C O P I E S  o f  this r e s o l u t i o n  s h a l l  be sent to the H o n o r a b l e  R o n a l d  

R e a g a n ,  P r e s i d e n t  o f  the U n i t e d  S t a t e s ,  the H o n o r a b l e  G e o r g e  Bush, V i c e -  

P r e s i d e n t  of  the U n i t e d  S t a t e s  a n d  P r e s i d e n t  of  the U.S. S e n a t e ;  the H o n o r­

ab l e  T h o m a s  P. O ' N e i l l ,  Jr., S p e a k e r  of  the U.S. H o u s e  of  R e p r e s e n t a t i v e s ;  

the H o n o r a b l e  D o n a l d  H o d e l ,  S e c r e t a r y  of the I n t e r i o r ;  and to t h e  H o n o r a b l e  

T e d  S t e v e n s  and the H o n o r a b l e  F r a n k  M u r k o w s k i , U.S. S e n a t o r s ,  and the 

H o n o r a b l e  D o n  Y o u n g ,  U.S. R e p r e s e n t a t i v e ,  m e m b e r s  o f  the A l a s k a  d e l e g a t i o n  

in C o n g r e s s .
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MS_3

T h e  L a b o r  & C o n n e r c e  C o m m i t t e e  h a s  c o n s i d e r e d  H O U S E  
R E S O L U T I O N  N O ,  8 (e s t a b l i s h m e n t  o f  a s i s t e r  s t a t e
r e l a t i o n s h i p  w i t h  Taiwan) a n d r e po rt s it b a c k  as follows: 
N a v a r r e  ( C h a i r m a n )  , K o p o n e n ,  Hanley, P e a r c e  and B o uc he r 
r ec o m m e n d  do  pass. D a v is  h as  no  reco m me nd at i on .

H R  8 was r e f e r r e d  to t he  R u l e s  C o m m i t t e e  f o r  p l a c e m e n t  on 
t he  calendar.

H J R  14

T h e  R e s o u r c e s  C o m m i t t e e  h a s  c o n s i d e r e d  H O U S E  J O I N T  
R E S O L U T I O N  NO. 14 ( n a v i g a b i l i t y  of A l a s k a ' s  r i v er s and 
l a k e s ) , r oc  nds it b e re p l a c e d  w i t h  C O M M I T T E E  S U B S T I T U T E  
F O R  H O U S E  .. NT  R E S O L U T I O N  NO. 14 (Transportation) (page 
739) a n d  r e po r ts  it b a c k  as follows: S h ul tz  (Co-Chairman),
H e r r m a n n ,  C a t o ,  J e n k i n s  a n d  P e a r c e  r e c o m m e n d  do pass. 
Sund, T h o m p s o n  a nd  W a l l i s  h a ve  no  r e c o mm e nd at io n .

H J R  14 w as  r e f e r r e d  t o  t h e  R u l e s  C o m m i t t e e  fo r  p l a c e m e n t  on 
t he  calendar.

H B  31

T h e  J u d i c i a r y  C o m m i t t e e  ha s c o n s i d e r e d  H O U S E  B I L L  NO. 31 
( o b s t r u c t i o n  or h i n d r a n c e  of l a wf ul  hunting, fishing, or 
t r a p p i n g )  a n d  r e p o r t s  i t b a c k  as  f o l lo ws : M . M . M i l l e r
( C h a i r m a n )  a n d  G r u e n b e r g  h a v e  n o  r e c o m m e n d a t i o n .  
P ettyjohn, P h il li ps  and T a y l o r  r e c o m m e n d  do  pass. C lo c k s i n  
r e c o m m e n d s  d o  not pass.

T w o  z er o fiscal n o te s  w e r e  attached.

H B  21 wa s r e f e r r e d  to t h e R e s o u r c e s  Committee.

H B  147

T h e  F i n a n c e  Co m m i t t e e  ha s  c o n s i d e r e d  H O U SE  B I L L  NO. 147 
( creating a d i v i s i o n  of equal e m p l o y m e n t  o p p o r t u n i t y  in the 
D e p a r t m e n t  o f  A dm inistration) , re co m m e n d s  it be repl a ce d 
w i t h  C O M M I T T E E  S U B S T I T U T E  F O R H O U S E  B I L L  NO. 147 ( F i n a n c e ) :

"An A ct  e s t a b l i s h i n g  an e qu al  em pl o y m e n t  
o p p o r t u n i t y  p r o g r a m  f o r  the e xe c u t i v e  
b r a n c h  of s t a t e  g o v e r n m e n t  a nd  c re a t i n g  
a n  o f f i c e  o f  e q u a l  e m p l o y m e n t  
o p p o r t u n i t y  i n  t h e  O f f i c e  o f  t h e  
G o v e r n o r . "
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H B  147

a n d  r e p o r t s  i t  b a c k  a s  f o l l o w s :  A d a m s  ( C h a i r m a n ) ,
S z ym an sk i , Duncan, Po urchot, Larson, Binkley, Cotten, P ra n k 
a n d  R i e g e r  r e c o m m e n d  do  pass.

A  f i s c a l  n o t e  w a s  a t t a c h e d  a n d a pp ea r s in H o u s e  Jour na l 
S u p p l e m e n t  No, 53.

H B  147 w a s  r e f e r r e d  to th e R u l e s  C o m m i t t e e  fo r p l a c e m e n t  on 
th e  c alendar.

BB_li>_l

T h e  H e a l t h ,  E d u c a t i o n  & S o c i a l  S e r v i c e s  C o m m i t t e e  has 
c o n s i d e r e d  H O U S E  B I L L  NO. 1 9 1  ( S t a t e  a i d  f o r  s c h o o l  
c o n s t r u c t i o n ;  e f f e c t i v e  date), r e c o m m e n d s  it be  re p l a c e d  
w i t h  C O M M I T T E E  S U B S T I T U T E  F O R H O U S E  B I L L  HO. 191 (HESS) 
(same title) a n d r e p o r t s  it b a c k  as follows: K o p o n e n  and
G r u e n b e r g  (Co-Chairs), Hanley, Thom ps on ,  P ettyjohn, T ay lo r  
a n d  H u r l e y  r e c o m m e n d  d o  pass.

A  f i s c a l  n o t e  w a s  a t t a c h e d  a n d  a p p e a r s  in H o u s e  J o u rn al  
S u p p l e m e n t  No. 53.

H B  191 w a s  r e f e r r e d  t o  t h e  Fi n a n c e  Committee.

H B  218

T h e  J u d i c i a r y  C o m m i t t e e  h as  c o n s i d e r e d  H O U S E  B I L L  NO. 218 
( s t a n d a r d s  o f  c o n d u c t  o f  l e g i s l a t o r s  a n d  l e g i s l a t i v e  
e m p l o y e e s  a n d  t o  t h e  S e l e c t  C o m m i t t e e  o n  L e g i s l a t i v e  
E t h i c s ;  e f f e c t i v e  date), r e c o m m e n d s  iv be r e p l a c e d  w it h 
C O M M I T T E E  S U B S T I T U T E  F O R  H O U S E  B I L L  NO. 218 (Judiciary) 
(same title) a nd  r e p o r t s  it b a c k  as follows: M . M . M i l l e r
( C h a i r m a n ) , Sund, Grue nb er g , Phillips, P e ttyjohn, C l o c k s i n  
a n d  T a y l o r  r e c o m m e n d  d o  pass.

T h e  S p e a k e r  a d d e d  a F i n a n c e  r e f e r r a l  t o  this bill. H B  218 
w a s  r e f e r r e d  to t h e  F i n a n c e  Committee.

H B  231

T h e  F i n a n c e  C o m m i t t e e  ha s  c o n s i d e r e d  H O U S E  B I L L  HO. 231 
( r e l a t i n g  t o  a m o u n t  o f  g e n e r a l  a n d  t e m p o r a r y  r e l i e f  
a s s i s t a n c e )  a n d  r e p o r t s  i t b a c k  as  f o l l o w s :  A d a m s
(Chairman), Binkley, D u n c a n  a n d P o u r c h o t  r e c o m m e n d  d o pass. 
S z y m a n s k i ,  L a r s o n ,  C o t t e n ,  R i e g e r  a n d  F r a n k  h a v e  n o 
r e c o m m e n d a t i o n .

H B  2 31  w a s  r e f e r r e d  t o  t h e R u l e s  C o m m i t t e e  f or  p l a c e m e n t  on 
t he  ca lendar.




