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February 17, 1986 HOUSE JOURNAL 2143

HB 600)F

R<H”resentative Xoponen added his name as co-sponsor to HOUSE
BILL NO. 600 (relating; to acquisition of rights-of-way by
the Department of Transportation and Public Facilities;
effective date).

HB 608

Representative Goll added his name as co-sponsor to HOUSE

BILL NO. 608 (relating to sprayinp and application
pesticides and broadcast chemicals).

The Speaker ordered the House recessed at 12:30 p.m. to a
call of the Chair.

AFTER RECESS

Speaker Grussendorf called the House back to order at 6:20
p.m.

The House reverted to:

INTRODUCTION. FIRST READING AND REFERENCE

OF HOUSE RESOLUTIONS

HCR 49

HOUSE CONCURRENT RESOLUTION NO. 49 by Pourchot, Collins,
Gruenberg. Pip.nalberi, Hurley, Jenkins, Clocksin, Boucher
and Szymanski:

Relating to requirements of the Alaska
Housing Finance Corporation for mobile
home loans.

was read the first time and referred to the House Special
Committee on State Loans and the Finance Committee.

HCR 50

HOUSE CONCURRENT RESOLUTION NO. 50 by Gruenberg, Koponen,
Hurley, Taylor and Hanley:

Establishing a joint committee on mental
health trust land.

was read the first time and referred to the Health,
Education £ Social Services and Finance Committees.
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HCR 51
HOUSE CONCURRENT RESOLUTION NO. 51 by Marrou:
Relating to the Governor®"s budget.

was read the first time and referred to the Judiciary
Finance Committees.

HCR 52
HOUSE CONCURRENT RESOLUTION NO. 52 by Marrou:

Relating to state assumption of
federally mandated programs.

was read the first time and referred to the Resources
Fir.:~-e Committees,

HCR 53
HOUSE CONCURRENT RESOLUTION NO. 53 by Wallis:
Relating to the economy of rural

communities of the Interior and Lower
Yukon areas.

1986

and

and

was read the first time and referred to the Labor & Commerce

and Finance Committees.

HCR 54

HOUSE CONCURRENT RESOLUTION NO. 54 by Taylor, Koponen
Gruenberg:

Requesting the Alaska Supreme Court to
consider amending Rule 14 of the Alaska
Rules Governing the Administration of

All Courts to provide for the
reimbursement of _.>y care expenses
incurred by persons while serving as
jurors.

and

was read the first time and referred to the Judiciary

Committee.

HCR 55

HOUSE CONCURRENT RESOLUTION NO. 55 by Cato, Grussendorf,
Taylor:

Relating to the eighteenth annual Girls”®
State.

and

was read the first time and referred to the State Affairs

Committee.
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The Honorable John B. Coghill
Alaska Senate

P.0O. Box V

Juneau, AK 99811

Re: SB 426/HB 600
Dear Senator Coghill:

You have 1inquired regarding the legal impact SE 428.
Identical legislation has also been introduced in the House of
Representatives as KB 600.

This bill amends AS 44.42.020 with new language,
proposed as subsection (b)(3), which allows the Department of
Transportation and Public Facilities (DCT/PF) the discretion to
"acquire, purchase, or take over underdeveloped or prepared
rights of way for present or future use as a road, highway,
railroad or pipeline corridors.”™ The language regarding prepared
rights of way presents a number of legal riculties, which
arise from state procurement policies and gi il legal
requirements regarding publi® construction c .acts after award
of the contract.

Under existing statutory authority, the Department of
Transportation and Public Facilities has the duty to acquire land
necessary as rights of way. AS 19.05.080 and AS 35.20.010. It
is also required to construct public projects, with a cost of
construction of more than $100,000, by contracts awarded on the
basis of competitive bidding to the lowest responsible bidder.
The department can, upon a showing by ultimate facts, waive the
requirements for competitive bidding when it is in the state"s
best interests. AS 19.10.170, 19.10.210, 35.15.010 and
35.15.050.

The. new language contained in SE 428 grants nc new
authority to DOT/PF. The department presently has the ability to
acquire land and to accomplish the construction of public works
by means other than competitive bidding. The proposed language
does blend the functions of land acquisition and construction
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together, but in no way changes any other legal obligations of
che department or other requirements which presently exist.

When the state acquires land it is obligated to render
just compensation for the land, which is based upon the fair mar—
ket value of the land without regard to any special value the
land may have to the state for the project constructed in the
manner proposed. AS 09.55.310 and Gackstetter v. State, 618 P.2d
564 (Alaska 1980). Its obligation, can be characterized as a
responsibility to pay as much money for the land as is reasonably
supportable by external criteria found in the particular real
estate market.

Public construction contracts are generally awarded to
the lowest bidder which 1is determined on the basis of price com—
petition among interested contractors. DOT/PF"s duty 1in regard
to these contracts may be characterized as the responsibility to
accomplish the con”ruction at the least cost to the state.

The proposed language of this bill does not alter
DOT/PF"s responsibilities under existing law regarding either
land acquisition or public construction contracting. The depart—
ment would still be. required to prove by ultimate facts that the
particular acquisition of prepared rights of way would be in the
state"s best interests compared to buying the land for fair
market value and accomplishing the construction by competitive
bidding with the award to the lowest responsible bidder.

There is a second set of legal requirements which also
apply to public construction projects which the provisions of HB
428 do not alter. These requirements govern the performance of
contracts for public construction projects and come into play
after the contract has been awarded,

AS 36.05.010 through AS 36.05.110 require the payment
of prevailing wage rates on public construction contracts. There
is little doubt that the type of work contemplated by the term
"prepared rights of way" would fall within the ambit of these
statutes. Public construction is defined in AS 36.95.010(3) to
mean ", . . the on site field surveying, erection, rehabilita—
tion , alteration, extension or repair, including painting or
redecorating of buildings, highways or other improvements to real
property under contract for tHe state . ! TT,~ (Emphasis added).
The fact that the state wouTd”he contracting for the purchase of
land instead of the construction of a public works project would
not defeat a worker®"s right to receive the prevailing wage rate.
This conclusion is reached because of the close connection
between the work to be done as an incident of the land
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acquisition and the completed project, and the fact that the land
as improved to the state®"s specifications will be used for a
facility owned and used by the state. See, City and Borough of
Sitka y. Construction and General Laborers Local 942, 644 P.2d

(Alaska 1582) and Alaska Federation of Labor v. State Depart-
ment of Labor et al, Alaska Supreme Court Opinion No~ 3014
Januarv 31

Under the provisions of AS 36.25.010 contractors on
state public works projects, which have a contract price of more
than $100,000, are required to procure payment bonds to guarantee
payment for laborers and material men providing services and
goods necessary for the performance of the contract. There have
been no cases which require payment bonding under circumstances
similar to the requirement to pay prevailing wage rates which we
have discussed above. However, it is probable that our courts
could reach that conclusion in regard to prepared rights of way.

L7e reach this conclusion because payment bonds are
required to serve two functions. They protect laborers and
material men by ensuring that they will be paid for their
services or goods. Coincidentally, payment bonds also protect
the state because they provide the exclusive remedy in the event
of nonpayment of laborers and material men. Hence, the state is
not subject to liens filed by laborers and material men under
AS 34.35.050. (The argument for requiring payment bonds for
creation of prepared rights of way is amplified because the rela—
tionship is structured as a land transaction, which would be sub-—
ject to liens filed by laborers and material men.)

IT a major alteration in public policy is sought by the
passage of HB 428, the bill is not successful. The bill does not
grant any authority to DOT/PF which it does not already possess
under existing law. " The department would still be required to
prove that it was iIn the state"s best interests to purchase
prepared rights of way rather than have the work preparing the
right of way done under a contract awarded on the basis of
competitive bidding. It is a virtual certainty that laborers
actually performing the. work would be entitled to receive the
prevailing wage rate under AS 36.05.010 which would make 1labor
costs .for preparing the richt of way equal to the labor costs

under competitive bidding, similarly, there 1is also a very
strong possibility that payment bonding would be required whtu
prepared rights of way are purchased. The costs of these bonds

would have to be factored and would be the same for both property
owners preparing rights of way for sale to the state and con—

struction contractors. It appears, given the costs paying
prevailing wage rates and procuring the appropriate bonding, that
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it would be unlikely that the necessary showing that a contract
to acquire prepared rights of way would be in the state®s best
intere.st, except for very modest projects, unless the property
owner is willing to accept greatly reduced equipment rates on
equipment required for the work and give up normally expected
returns for overhead and profit.

If we may be of any further assistance on these mat—
ters, please contact us at your earliest convenience.

Sincerely yours,

HAROLD M, BROWN
ATTORNEY GENERAL

By
William F. Cummings
A_ssistant Attorney General

WFC:prm
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February £7, 1986
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ANCHORAGE AK 935 _J-
PHONE 1«07> 274 7662

Rep., Bette Cato

Chairman

House Transportation Commi llee
Pouch V

Juneau, Alaska 99811

RE: HB 600
Dear Ms. Cato;

Ahtna, Inc. would like to submit for you’re consideration the
following comments with respect to HB 600, the prepared "Right-of-way"
bill.

Ahtna, 1Inc. 1is one of the twelve native region corporations
established by the Alaska Nati® a Claims Settlement Act at 1971 (ANCSA).

Our interest in this bill stems primarily from the fact that Ahtna,
Inc. is located within the hub of three major highway arterial systems.
These are the Richardson Hwy., the Glenn Hwy., and the Tok Cut-off Hwy.

Obviously then, due to the large amounts of impacted Right-of-way
acreage within the Ahtna Region, Our corporation would consider this
bill major importance.

Ahtna, Inc. 1is wholeheartedly 1in support of this particular bill
and we would like to discuss for your edification, some of the reasons
why :

Y HB 600 would provide much needed legal flexibility to the Alaska
Department of Transportation Public Facilities ~DOT/PF) in developing
projects requiring "Rights-of-way"™ acquisition.

HB 600 would assure more productive utilization of natural resource
(such as timber), by allowing for planned disposal, rather then elimina-
tion, (hydro-axing, chipping, burning, etc.).

Planned disposal of natural resources, as we know, 1is conductive to
improving and encouraging local economy and local hire. This 1is done
simply by providing the land owner with the opportunity to deliver
cleared or otherwise prepared Right-of-way for transportation and other
related projects.

We feel that the passage of this bill would not only alleviate
much of the strain that has developed between DOT/PF and ANCSA Corpora-
tions, but it would also serve to settle the question recently inferred
by court decisions as to whether or not landowner cleared Right-of-way’s
are acceptable to the State of Alaska. In addition, we have the added
inducement of providing for a framework in which DOT/PF and ANCSA Corp-
orations can not only work more closely towards common interests, but
also lead to a sharing of priorities and resources which to date has
hampered such efforts. We speak specifically of such 1i1tems as t’me lost
by Corporations, Manager’s and Resource Department personnel 1iIn a. sess-
ing Right—of-Way acquisition offers, and interpretation of impact and/or
other legal consequences.



We note that 1in times past 1in negotiating with DOT/PF for Right-of-
Way acquitition, we were informed by DOT/PF that they did not have the
authority to negotiate prepared Right-of-Way.

In summary we strongly Ui ge members of your committee to fully
endorse the passage of HB 800.

We also at this time would like to thank you personally for your
past efforts on our behalf within the Ahtna Region. Thank you and
remaining,

Sincerely,

Operation’s Manager
WJd/dg

CC: Roy S. Ewan, President
Land Committee
Larry Lau, Resource Manager
Marc Sternp, Controller
Lori Bogdansky, Assistant Resource Manager
Robert Goldberg, General Councel



HOUSE
COMMITTEE REPORT

Udate referred:2/14/86
FURTHER REFERRALS: FINANCE

DATE: M7
The TRANSPORTATION Committee has considered HB 600

"An Act relating to acquisition of rights—of—wag,by the Department of
Transportation and Public Facilities; and providing for an effective date.

and recommends:

['>4- do pass

[ ] do not pass

[ ] do pass with attached amendment(s)
[ ] no recommendation

replace with 10QQ C~TR.AP\ same title
new title
0 and recommends
[ ] further "M771 to the . Committee
and attaches: letter of intent

first fiscal note
new fiscal note
zero fiscal note

SIGNING DO PASS: SIGNING OTHER RECOMH&NDATIONS:

"An Act relating tn

~1uA

Chairman



W © -y o o

10
11
12
13
14
15
16
17
18
19

Introduced: 2/14/86
Referred: Transportation
and Finance

IN THE HOUSE BY SHULTZ

HOUSE BILL NO. 600
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to acquisition of rights-of-way by

the Department of Transportation and Public Facili—

ties; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

*

Section 1. AS 44_.42.020(b) 1is amended to read:
(b) The department may
(€9) engage in experiment;1 projects relating to available
or future modes of transportation and any means of 1improving existing
transportation facilities and service;
(2) exercise the power of eminent domain, including the
declaration of taking as provided in AS 09.55%
17+rort.C VcifACor or
(3) acquire, purchase, jor take overlundeveloped or prepared
rights-of-way for present or future use as road, highway, railroad, or

pipeline corridors.

Sec. 2. This Act takes effect July 1, 1986.

-1- HB 600
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Introduced: 2/14/86
Referred: Transpoitation
and Finance

1 IN THE HOUSE BY SHULTZ

2 HOUSE BILL NO. 600

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to acquisition of rights-of-way by

7 the Department of Transportation and Public Facili-

8 ties; and pr-oviding for an effective dat?."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 44_.42.020(b) is amended to read:

11 (b) The department may

12 (1) engage in experiment,.-1 projects relating to available

13 or future modes of transportation and any means of improving existing

14 transportation facilities and service;

15 (2) exercise the power of eminent domain, including the

16 declaration of taking as provided in AS 05-55;
f/z e EE e e - acquire/rSpurchas”A”oi"yake®"ove~-undevelc ,d or prepared
I 8 rights-of-way for present or future use as road, highway, railroad, or

Citya‘ 19 pipeline corridors.
yp-ii i i/tt3-+-n
Sec. 2. This Act takes effect July 1, 1986.
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BILL NO!

TITLE!

Dept, of Transportation & Public Facilities

House Bill No. 600 and Senate Bill No. 428 APPROVED!

An Act relating to acquisition of right of DATE!
way by DOTEFF and providing for an
effective date

In reviewing both HB 600 and SB 428, it is our opinion that the language
adds nothing to existing powers of the State of Alaska already under

AS 44.42.020. We do, however, have some concern with the language and
its impact.

The words "...prepared rights-of-way..." imply that preparation of the
right of way is done prior to or as a condition of acquisition. The
condemning authority could purchase the right of way in either an undev—
eloped or prepared condition under the power of eminent domain (AS 09.55);
however, the condemning authority 1is limited to pay no more than fair
market value for property. Fair market value does not include value that
contributes to public construction or enhancement of a project. In other
words, the price paid for right of way would be measured in terms of fair
market value, not in terms of construction costs for performing project
preparation. Providing that prepared rights of way were to be acquired,
the fair market value of the land would have to be a separate issue from
the price of doing the preparation to meet the requirements of the law.
The 1increase in market value, if any, may or may not equal the cost of
doing the preparations. It is noted that laws governing the fair market
value concept are well established and defined by the courts.

Another question regarding the acquisition of prepared rights of way has to
do with the competitive bid requirements of AS 37.05.230. The preparation
of rights of way for a speciiic project surely would be deemed to be public
construction, therefore subject to competitive bid. In a recent opinion of
the Supreme Court of the State of Alaska, City and Borough of Sitka v.
Construction and General Laborers Local 942, 644 p. 2d 227, Op. No. 2495
(May 7, 1982, Alaska), it was held that clearing requirements included in

a timber sale contract were "public construction” and therefore subject to
the Little David-Bacon Act of Alaska. The primary test applied in the
opinion was the cx.«nt to which the clearing work under the timber sale
contract related to the construction of a dam. In essence, the court
concluded that the clearing work would not have been done but for the
construction of the dam. This opinion would surely have seme effect on

our 1issue in regard to acquiring project-specific prepared rights of way.

For further information call Susan Fleischhaue



STATE OF ALASKA 1986 LEGISLATIVE SESSION

FISCAL NOTE
Revision D ate:
REQUEST FISCAL DETATL
Bill/Resolution No.:  House Bill 600 Agency Affected: Department of Transnortation &
Title: An Act relating to acquisition of BRU : Public Facilitie

right of way by DOTePF and providing for
an effective date

Sponsor: Schu Itz ~ = Components :
Requestor

Date of Request:,

EXPENDITURES/REVENUES : (Thousands of Dollars)

OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91
PERSONAL SERVICES -0-
TRAVEL -0-
CONTRACTUAL -0-
SUPPUES -0-
EQUIPMENT -0-
LAND & STRUCTURES -0-
GRANTS, CLAIMS -0- . .
MISCELLANEQUS -0-
TOTAL OPERATING -0.

CAPITAL 0

REVENUE 0

FUNDING :  (Thousands of Dollars)

GENERALFUND -0-
FEDERAL FUNDS -0-
OTHER n-
TOTAL on-
POSITIONS :

f FULL-TIME 0-
PART-TIME 0-
TEMPORARY 0-

ANALYSIS : Attach aseparate page if necessary

AN -
Prepared by - M!Itorw_ H Lentz, CR Phone 465-2985
Division:. Engineering &Jrit Date: 212V 80
Approved b% Commissioner/ _ ~ Date:
Agency: Department ranspas Public Faci litips

Distribution (by Agency prepanjfljffiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page of 10725785



CONTINUATION of FISCAL NOTE ANALYSIS

) ) w HB 600 and SB 428
For Bill/Resolution NO-———--—--—--—————

The Department of Transportation and Public Facilities has some concern
regarding the language of both House Bill No. 600 and Senate Bill 428.

We do not understand the intent of these bills in view of present Alaska
Statutes 44.42.020 and 09.55. Our najor concern 1is with the words:

Y. ..prepared rights-of-way..." By statutes, acquisition would be Hlimited
to fair market value regardless of whether the right of way is "prepared”
or not.

These bills appear to have no measurable fiscal impact on the Department
of Transportation and Public Facilities as any funding for the acquisition
would be by legislative appropriation.



DAVID L ALLISON
ATTORNEY AT LAW

February 25, 1986

240 Main Street, Suite 6
Juneau, Alaska 99801
(907) 586-6079

Representative Richard Shultz
Room 120-C Capitol Building
Juneau, Alaska 99811

Dear Representative Shultz:

Enclosed with this letter are the following materials to
substantiate the need for, and benefits of, HB 600:

1. Copy of HB 600.

Cover letter summarizing the 1issues.

3. Brief summary of the facts and reasons in support of
enactment of HB 600.

4. Copy of Alaska Supreme Court Case: City and
Borough of Sitka v. Construction ,Etc., 644 P.2d227.

5. Copy of AS 44.42.020 1in its" present form, prior to
the proposed amendment.

6. Copy of AS 19.05.040 et seq., which sets out the
powers of the Department of Transportation & Public
Facilities.

N

IfT there are further questions or concerns which are not
addressed adequately 1in this package, | would be pleased to
respond to them or provide additional materials at your
convenience oOr upon your request.

Yours Truly

David L. Allison
for AHTNA, Inc.



ATTACHMENT 1

Copy of HB 600



ATTACHMENT 2
Issue Summary



DAVID L ALLISON
ATTORNEY AT LAW

HB 600 ISSUE SUMMARY

HB 600 1is introduced at the request of AHTNA Inc., 1in
order to address several problems confronting AHTNA Inc., as
well as other major landowners throughout the State of Alaska.
These issues have been raised by AHTNA 1Inc. representatives in
their discussions with DOT/PF employees and other administration
and Legislative personnel. HB 600 1is designed to respond to the
counsel which AHTNA 1Inc. representatives received from those
sources.

Among the specific issues of concern are the following:

1. Local hire: encouraging the employment of local
people, within a community impacted by
development, on projects in their community,
especially where property owned by those local
citizens is to be used by the State in the
develoDment project.

2. Fair and equitable compensation: Often raw
land, especially in rural areas, has a
relatively 1low current appraised value, in
part because of infrequent 1land transactions in
those areas with a resultant scarcity of
"comparables"™ for valuation purposes.

3. Expediting local construction projects: With
the downturn 1in the State economy it has become
a matter of economic necessity for many Alaskan
residents that proposed public works projects
be moved from legislative appropriation and
administrative approval into the field as
rapidly as possible.

4. Minimi zing project costs to the State: In order
to generate the greatest possible impact from
Alaskas®" ‘increasingly limited capital budget,
innovative processes and procedures for land or
right-of-way aquisition and development should
be explored.



DAVID L ALLISON
attorney r law

Although these four issues, obviously, do not address
all of the concerns regarding local employment, fair
compensation, accelerated construction schedules and maximum
return on State capital expenditures, they do illustrate the
primary 1issues addressed by the modification of AS 44.42.020 as
proposed in HB 600. A brief summary of how HB 600 responds to
these four 1issues 1is contained 1in Attachment { 3 in this
paackage.



ATTACHMENT 3

justification



DAVID L ALLISON
ATTORN EY AT LAW

HB 600 JUSTIFICATION

HB 600 1is a very simple bill with limited impact
compared with many of the complex and extensive bills which
regularly come before this committee. It is a bill, however,
which holds real promise for assisting many individual Alaskans,
major land owners and even, possibly, the State treasury, at
little or no cost to the State.

The provisions of HB 600, 1in substance, allow the
Department of Transportation and Public Facilities to acquire
prepared, as well as undeveloped, rights-of-way for highways and
certain other public purposes. These provisions are not
mandatory and require no more of the DOT/PF personnel than is
required at present.

The potential effects of HB 600, however, are
significant. If, for example, DOT/PF were to exercise its”
discretion to negotiate for and acquire prepared right-of-way
for a highwav extension or by-pass from the owner of the real
estate parcel through which the highway was to pass, that
property owner would be in a unique position to legally
guarantee the employment of local people for the task of
clearing the right-of-way. Not only would the property owner
have the advantage of adding value to the 1land prior to selling
it, but the buyer, DOT/PF, would have the advantage of acquiring
in one transaction the cleared right-of-way which would,without
HB 600, require at least two, if not more, separate
transactions. HB 600, therefore, has the potential to address
each of the four 1issues mentioned in the ISSUE SUMMARY, which is
attachment # 2 herein.

HB 600 responds to the issue of 1local hire by providing
an opportunity for Alaskans to obtain employment on construction
projects which take place near their homes. This opportunity 1is
especially available when the major 1land holder from whom the
right-of-way is obtained 1is a Native Corporation in that those
corporations have both a commitment to, and a demand for,
shareholder hire. Since the majority of the Native Corporation
shareholders are also Alaska citizens, shareholder hire is,
effectively, 1local hire. To the extent that shareholders are
not available or not qualified for the jJobs, those jobs are very
likelv to go to other, non-shareholder, 1local people as the
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HB 600 JUSTIFICATION

e 600 1s a very simple bill with limited impact
compared with many of the complex and extensive bills which
regularly come before this committee. It is a bill, however,
which holds real promise for assisting many individual Alaskans,
major land owners and even, possibly, the State treasury, at
little or no cost to the State.

The provisions of HB 600, in substance, allow the
Department of Transportation and public Facilities to acquire
prepared, as well as undeveloped, rights-of-way for highways and
certain other public purposes. These provisions are not
mandatory and require no more of the DOT/PF personnel than is
required at present.

The potentia are
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property owner would . ally
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an opportunity for Alasxans to obtain employment on construction
projects which take place near their homes. This opportunity 1is

especially available when the major 1land holder from whom the
right-of-way 1is obtained is a Native Corporation 1in that those
corporations have both a commitment to, and a demand for,
shareholder hire. Since the majority of the Native Corporation
shareholders are also Alaska citizens, shareholder hire Iis,
effectively, local hire. To the extent that shareholders are
not available or not qualified for the jobs, those jJobs are very
likelv to go to other, non-shareholder, 1local people as the



DAVID L ALLISON
ATTORNEY AT LAW

Native Corporations have their headquarters, and, therefore,
their hiring facilities, 1in Alaska.

The potential for fair and equitable compensation to
the land owner 1is imDroved by the provisions of HB 600 by
providing the opportunity to the land owner to add value to the
right-of-way being acquired by DOT/PF prior to transfer of the
property. Although the underlying value of the real estate is
not changed by this bill, the opportunity to employ shareholders
and to earn addicional income from the right-of-way preparation,
especially if the land clearing is dene efficiently, adds
significantly to the overall value and utility of the corporate
land to the corporation without any additional cost to the
State.

Because HB 600 would provide for acquisition of the
prepared right-of-way 1in one transaction, vrather than two or
more transactions as 1is presently the case, implementation of
HB 600 will be likely to expedite local construction projects,
or, at least, offer an opportunity to expedite those projects.
This potential benefit, Ilike local hire, 1is most likely to be
realized 1in situations where the right-of-way seller 1is a Native
Corporation because such corporations are of sufficient size,
with sufficient available employees and equipment, to undertake
the clearing and other necessary or appropriate right-of-way
preparation allowed for under the bill.

Maximizing local hire; expediting local construct ion
projects; and providing fair and equitable compensation to the
land owner; all improve the potential for minimizing the project
costs to the State and reducing transfer payments from the State
to both- the individual Alaskans and the rural communities most
severely 1impacted by declining revenues and limited local tax
bases. Since HB 600 1is discretionary rather than mandatory,
DOT/PF would have the opportunity to experiment with the process
on a limited basis, perhaps 1involving only one or two projects,
until the benefits of the legislation are proven.

HB 600 1is a simple bill which offers the potential for
substantial benefits to ;he people of Alaska. Your positive
recommendation 1is requested.
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CITY AND BOROUGH OF SITKA. State
of Alaska, and Alaska Lumber and I'ulp
Co., Inc.. a Corporation. Appellants,

CONSTRUCTION AND GENERAL LA-
BORERS LOCAL %12, International Un-
ions of Operating Engineers I»cal 302,
and Teamsters Local 1)%9, Suite of Alas-
ka, Appellees.

No. 5774/5SI1
Supreme Court of Alaska.
May 7, 1952

Unions filed complaint alleging various
charges against a proposed timlier contract
betwet.I a lumber company and a city and
alleging, in effect, that workers had re-
ceived less than the prevailing wage in vio-
lation of statute. T'-e Superior Court. First
Judicial District, Sitka, Duane Craske, J.,
held that the unions were entitled to recov-
er. Appeal was taken. The Supreme
Court, Compton, J.. held that: (1) the stat-
ute requiring payment by a contractor or a
subcontractor who [lerforms work on public
construction in the state to pay not less
than the prevailing rate of wages for work
of similar nature in the region in which the
work is done was applicable to a tirnlier sale
contract entered into by tiie lumber compa-
ny and the city, since the clearing of limber
pursuant to the contract was a substantial
portion of a project for the construction of
« hydroelectric dam. and (2) a stipulation
entered into between the iumt'er company
and the unions that, if the unions prevailed
or the ciaim concerning the applicability of
the statute, the remedy would - in the
form of damages precluded a challenge to
Ly issue whether the statute authoriaes a
r-nvate right of action.

Judgment affirmed.

I 1Voor Relations =>1132
T:m: r saie contract is not generally

TW-Tt to statute requiring vVﬁay[nent by
icier or subcontractor who jterforms

work on puliiic construction in suite to pay
not less than prevailing rate of wages for
wof* of simiiur nature in repon m which
work is dune. AS 3G(Ca01Q

2. l-iltor Relations ==1132

In determining whether timber sale
contract between iumlxir company and city
was subject to statute requiring contractor
or subcontractor who i<erforms work on
public construction in state to pay not less
than prevailing rate of wages for work of
similar nature in region in which work is
done, focus of inquiry was whether clearing
of timber pursuant to contract related to
construction of dam which was to e built
on site. AS 36.05.010.

3. Lal*or Relations <=1132

Logging to lie done pursuant to timiver
sale contract between jumber company and
city was substantially related to construc-
tion of dam on that site and, therefore, was
"pub) . construction” subject to statute re-
quiring contractor or suiicomractor who
performs work on public construction in
state to pay not less th-n prevaiiing rate of
wages for work of similar nature in region
in which work is done. AS 36.05.010.

See publication Words and Pnrases
for other judicial constructions and
definitions.

4. Labor Relations ¢=1132

Fact that timber saie contract between
lumlicr company and city was separated
from contract for construction of dam for
hydroelectric project did not preclude deter-
mination that timlier sale contract was sub-
ject to statute requiring contractor or sub-
contractor who performs work on nubiie
construction in state to pay not less than
prevailing rate of wages for work of similar
nature in region in which work is done. AS
36.05.010.

5. Labor Relations e=»1132

Focus of statute requiring contractor
or subcontractor who performs work on
public construction in state to pay not iess
tran prevailing rate of wages for work of
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simiiar nature in region in which work is
done is benefit of employees, not of con-
tracting principals. AS 36.05.010.

6. Labor Relations <=1132

Whether government pays contractor
or whether contractor pays public agency
does not determine whether contract in
question is subject to statute requiring con-
tractor or subcontractor who performs work
on public construction in state to pay not
less than prevailing rate of wages for work
of similar nature in region in which work is
performed. AS 36.05.010.

7. Stipulations <=14(12)

Stipulation agreed to by lumber compa-
ny that if unions prevailed in litigation
seeking determination of whether statute
requiring contractor or subcontractor who
performs work on public construction in
state to pay not less than prevailing rate of
wages for work of simiiar nature in region
in which work is done was applicable to
timber sale contract between lumber com-
pany and city, remedy would be damages
paid to workers, precluded lumber company
from raising issue of whether statute au-
thorized private right of action to recover
back wages. AS 3G.05.010.

James F. Ciark, Robertson, Monagle, Eas-
taugii & Bradiey, Juneau, and Peter S.
Haligren, Sitka, for appellants.

Bruce Monroe and Paul L. Dillon. Birch,
Horton, Bittner, Monroe, Pestingcr & An-
derson, Juneau, for appellees.

Before BURKE, C. J.. -nd RABINOW-
ITZ, CONNOR. MATTHEWS and COMP-

TON, JJ.

I. Sitka submits lhal it never intended lo in-
clude the timber clearing with the dam con-
struction bid ofi'enng. When Sitka Municioal
Administrator. Fcrmin Gutierrez saw tnai tbe
engineering consultant firm which had prepar-
ed tne bid ofienng had included tne timber
cieanng within Contract No 3. Guuerrcz di-
rected the firm to analvze the cost differential
bciwten a separate timber sale contract and
including the umber clearing in (he oam con-
tract Ultimate!/, the firm concluded tnat a
separate timber sale comruci would De to Sil-

OPINTON

COMPTON. Justice.

This is an ap;«a! from the judgment of
the superior court which held tnat a timber
saie contract executed between Aiaska
Lumber and Pulp Co.. Inc. (ALP) and the
City and Borough of Sitka (Sitkai was sub-
ject to the provisions of Alaska's "Little
Davis-Bacon Act," AS 36.05.010.110 The
logging and related clearing look place on
land Sitka owned and ujwn which the Green
Lake Hydroelectric Project, a dam, was to
P> built. The sutierior court further held
that pursuant to a stipulation negotiated by
the parties, the Unions were entitled to an
award of damages. We affirm.

I. FACTUAL AND PROCEDURAL
background

During 1974 Sitka began planning the
Green Lake Project as a source of hydroe-
lectric power. In 1977 the State of Alaska
withdrew land needed for the Project from
federal ownership pursuant to its statehood
land acquisition rights. It then conveyed
the land to Sitka on March 16, 1979,

In March 1979. Sitka published its intent
to receive scaled bids through May 1 for the
construction of the Green Lake Project.
The bid offering, Contract No. 3, originally
set out all the specifications for the con-
struction of the dam. including the timber
clearing sfiecifications.1

On April 19, 1979, ALP submitted an
irrevocable offer to pay Sitka two million
dollars for the right to remove the commer-
cial timber and to accomplish the clearing
in accordance with the |>eninent specifica-
tions set forth in Contract No. 3.

ka's advantage, ostensibly because tr.any dam
contractors woula not view tne limber as a
commercial asset.

The Unions dispute whether Sitka alwavs
intended for the timber contract to be separate
from the dam construction contract. However,
since tne Unions obtained summary judgment

elow, fve must construe all disputed iactua!
i in Sitka's tavor. See KoJUK IsijnJ

. Large, G22 P.2d 4i0. 410 (Ajjsk.i
1931)
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Sitka promptly published Addendum No.
2 to Contract No. 3 in order to notify pro
s:>ective bidders that S;ika would award a
separate contract for substantially all of the
reservoir clearing. Sitka staled that to tie
awarded this separate contract, the bidder
would have to offer more than ALP of-
fered. Addendum No. 2 noted that ALP
had offered to pay S2.0&J.000.00 to perform
the reservoir clearing pursuant to the re-
quirements of Contract No. 3,

The bids were ojiened on May 15. Sitka
awarded the dam construction contract to
S. J. Groves and Company and the timber
sale contract to ALP. Sitka and ALP
signed on June 13, 1979 an agreement enti-
tled "Timber Sale Contract"” The ALP-
Sitka contract provided that Contract No. 3
was incorporated by reference. The origi-
nal bid offering, Contract No. 3, stipulated
that Little Davis-Bacon was applicable.l
All parties agree that the dam construction
contract is subject to the Act. The parties
dispute, however, whether Addendum No. 2
exempted from the wage provision employ-
ees engaged in the severed logging and
ciearing activities, the work ultimately pcr-

2. Tne relevant provision in Contract No. 3 pro-
vided:

303.12 Section 205.10. ".Vage Rates”,
a. The contractor or its subcontractor snail
pay wages which are not less than the cur-
rent prevailing rate of wages as determined
by the Aiaska Department o( Labor for labor
ol a similar nature in ihe region in which the
work is done. Tne rate of wages shall be
adjusted lo the wage rate for each pay period
as applicable under AS 36.05.010.

3- Tne Unions submit that the reference to Con-
tract No. 3 incorporated the general wage stip-
ulation set forth in section 303.12 of the con-
tract. Sitka contends that Addendum No. 2
distinguished between tne Contractor and the

Cieanng Contractor. TneyCi Contractor,
m Sitka's view, was bo those sec-
tions of Contract No. 3 reouir -d of
me Clearing Contractor. As a nseq nee.

Sitka's interpretation of Addendum No. 2 is
mat only the Cojptractor was bound by the
wage stipulationd

For purposes this appeal, we will accept
Sitka's int-rpreiation of Adoendum No. 2. See
supra note |. Accordingly, our disposition of
mis appeal is not based upon an interpretation
of tne timber sale contract.

C AS 3505.030(a) provides in pertinent part:
The Denaament of Labor nas the authority
to determine the prevailing wage, and wneth-

m r;a—"

formed by ALP.5 The ALP-Sitka contract
did not conciin any express wage stipula-

tions.

The Alaska Department of Larar has the
authority pursuant to AS 36,05.030 to deter-
mine whether a contract is subject to Little
Davis-Bacon.* In April 1979, Sitka received
a form letter from the Wage and Hour
Division of the Department stating that the
projKised limber sale contract would twe sub-
ject to the Act Sitka disagreed with that
conclusion, and persuaded the Director of
the Division. Dale Cheek, to investigate the
matter further. The Director subsequently
staled *'»tentative opinion that the Act did
not apply to the timber sale contracL An
advisory memorandum issued by the Office
of the Attorney General reached a simiiar
results

The Department of Labor declined, how-
ever, to issue a formal determination of
Little Davis-Bacon coverage.l As a result,
in June 1979 two workers filed a complaint
in superior court containing two causes of
action against Sitka and ALP (hereafter
collectively referred to as Sitka). The first

W

S20fAlaska 1D7S)!

5. The relevant portion of the advisory memo-

of the chapter are

83 P.2d S17,

randum provided:

While it is apparent that the contract be-
tween ALS.P and Sitka necessarily involves
work preparatory to the construction of the
Green Lake Hydro Project to he performed
by a grneral contractor, it is equally apparent
that the primary purpose ol the contract is
one involving timber sales, not construction
of a public work.

Accordingly, it is our view that the provi-
sions of AS 36.05.010 do not apply to the
contemplated contract between [Sitka] and
IALPJ.

Memorandum from Bruce Botelho. Assistant
Attorney General, lo Dal? Cneek (May 15.
1979).

6. Tne superior court requested briefing from
the names regarding the propriety of remand-
ing ihe matter to in? Department of Labor.
Both parties opposed tne remand.

We do not decide wp.ether the Department of
Labor is required pursuant to AS 35.05030 to
issue a Icrrr.al determination of Little Davis-Ba-
con coverage vvncre such coverage is disputed
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cause of action set forth various charges
against the proposed Sitka-ALP timber con-
tract. The second cause of action alleged,
in effect, that the workers had received less
than the prevailing wage in violation of
Little Davis-Bacon.

in August 1979 all parties entered into a
Stipulation which was then filed with the
superior court and signed by the judge.
Pursuant to the stipulation, the Construc-
tion and General Laborers Local 912, the
International Union of Operating Engineers
Local 302 and the Teamsters Local 959
(hereafter collectively referred to as the
Unions) were substituted as plaintiffs.
Both the Unions and Sitka gave up certain
rights in the stipulation. The Unions
agreed not lo seek a preliminary injunction
or other injunctive relief. Sitka agreed not
to raise procedural defenses. The parties
also stipulated as follows:

5 Plaintiffs seek declaratory relief in

Inis case. In the event the court rules in

Plaintiffs' favor, on those issues raised in

Plaintiffs* Second Cause of Action, it is

agreed that Plaintiffs’ remedy will be in

the form of damages to be paid to work-
ers doing the work, which Is the subject
matter of this lawsuit, in accordance with

Alaska law. Damages shall he paid lo

the workers as ordered hy the Court, but

in no event shall the sum ordered paid to
the workers exceed the gross amount of

Fifty One Thousand Dollars (551,009.00)."

After entering into the stipulation, both
parlies moved for summary judgment. The
sole issue disputed was whether the Sitka-
ALP timber contract was for "public con-
struction” and thus covered by Little Davis-
Bacon. The superior court ruled that the
limber contract was for public construction.
Accordingly, the court granted summary
judgment to the Unions on November 3
1990.

One portion of the judgment awarded the
Unions as damages the back wages which
the workers would have received if ALP
nad paid them the prevailing wage. On
April o, 191, tne United States Supreme

. We employ de novo renew 10 the ouestion of
iaw raised nv the semmm Iueemenl motion.

Court held that the federal Davis-Bacon
Act, -10 L'SC § 275a (1909). (hereafter re-
ferred to as Davis-Bacon). does not provide
workers a private cause of action for back
wages under a contract which administra-
tively has t-een determined not to call for
Davis-Bacon work.  Universities Research
Associaiion, Inc. v. Cnuiu. 450 U.S. 754. 101
S.Ct. 1451, G7 L.Ed.2d 602 (19S1). Reiving
on Universities Research, ALP llied a mo-
tion in suj>erior court on April 24 to <&
aside the portion of the judgment wh. n
awarded the Unions damages. ALP argued
that Little Davis-Bacon does not give the
Unions a private right of action to recover
back wages. ALP also contended that the
award of damages should be iet aside Pe-
cause no evidence on damages existed in
the record. Sitka filed on May S ** -memo-
randum in support of VLP's mm ’he
superior court denied the motion on June 1,
1951, holding that paragraph 5 of the stipu-
lation, quolcd above, precluded consitiera-
Jdon of the issue.

Sitka and ALP appeal. The, submit (1)
that the court erred in holdi. g that the
timber contract concerned pubiic construc-
tion subject to Little Davis-Bacon coverage,
and (2) that iL was improper for the court to
award the Union damages. For the reasons
discussed below, we affirm the super.or
court judgment.

Il TIMBER SALE CONTRACT

The principal issue presented on appeal is
whether the work performed pursuant to
the ALP-Sitka contract was "pubiic con-
siruce'on” subject to the wage protections
afforded by Little Davis-Bacon.7 AS 36.05.-
010 provides in part:

A contractor or subcontractor who per-

forms work on public construction in

which the state, as defined by AS 35.95 -

010(3). shall pay not less than the current

prevailing rate of wages for work of a

similar nature in the region in which the

611!’.2d 50™ 516 n.22 (Alaska lhsh

Pubiic consti
010(3) as “D
ticn. renabili
repair, inciuc
nuiidings, ol
ments to re:
the state, :
state; ...”
[1] All f
limi>er sale t
to the Act.
disputed con
arguing that
incidental tc
contract, th(
on the othei
merchantabl
site preparal
tion of the
characterize
tract.” The
are merely '
stanlive ana
our view is
indepepgent’

8. It sefu
struction n
after those i
presumptior

no su&h pre
other junst
a opts us s
tversuasive.
770 n.9,

No feder;
wnether log
non is subji
most import
cussed this
5.2(fi and 5.
were promt
0 10(3;. whic
cume law u
lions of Liu.
Whue this
retaliations,
lions consti
interpreung

8. The panu
mulgaied b
oor. Tne r



CITY AND BOROUGH OF SITKA v. CONST, ETC.

Alaska 231

Cut*v AUita. 6+4 PJd g27

Public construction is defined in AS 36.95.-
010(3) as "the on-site field surveying, erec-
tion. rehabilitation, alteration, extension or
repair, including painting or redecorating of
buildings, of highways or other improve-
ments to real property under contract for
the stale, a jiolitical subdivision of the
state; ..."

[1] ANl parties properly agree that
timber sale contract is typically not subject
to the Act. Sitka, accordingly, labels the
disputed contract a "timlier sale contract,"
argtiing that any site preparation work was
incidental to the dominant :iurjKise of the
contract, the sale of timber. The Unions,
on the other hand, argue that the sale of
merchantable timber was incidental to the
site preparation necessary for the construc-
tion of the Green Lake Project, and thus
characteriro the contract as a “'clearing con-
tract" The labels employed by the parties
are merely the conclusions of a more sub-
stantive analysis. The disfxisilivc issue in
our view is whether a contract, which may
independently be outside the scope of Little

8. is useful here to scl out the statutory con-
struction rules for Alaska statutes modelled
alter those of other jurisdictions. A rebuttable
presumption arises that wnen Alaska bases a
statute on one from another jurisdiction, it

s into the /Alaska statute all previous
jurisdiction's statute.

5513 P.2d 617 (Alaska 1978) nere is

no suf presumption wnen the cases from tne
. . m

otner jurisdi o ter Alaska

adopt its st h s may be

persuasive. . 17 P.2d at

770 n.9.

No federal cases address the question of
wnelher logging preliminary to dam construc-
tion is subject to Davis-Bacon coverage. Tne
most important federal authorities to have dis-
cussed inis issue are 29 C.F.R. &> 4.116(b)(1).
5.2(0 and 5.2(g) (1960). Sections 5.2(f) and (g)
were promulgated in 1951. bcicre AS 36.95-
010(3). which defines "pubiic construction.'- oe-
came law- in 1972, but after the original sec-
tions ol Little Davis-Bacon became taw in 1931
While this court is not bound by tne leueral
regulations, we will look to the federal regula-
tions construing Davis-Bacon ior assistance in
interpreting Little Dasas-bacon.

» Tne parties refer to three position letters pro-
mulgated by the United States Solicitor cf La-
our The most recent letter, dated Decemoer

t r

1) ar 4 la
Tt Qi

J73). See also V.

Davis-Bacon. may nonetheless tie subject to
the Act where tne specified work is sub-
stantially related to “public construction."

No prior Alaska court has addressed this
issue. We turn, therefore, to federal au-
thorities pertaining to the federal Davis-Ba-
con Act. 40 US.C. § 276a (1969), the model
of the Alaska statutory scheme. See Fowl-

aer v. City o[ Anchorage, 533 P.2d S17, S21

(Alaska 1975); 1961 Op. Att'y Gen. No. 17
at 4 (Alaska. August S, 1961).1

The federal regulations, 29 CFR.
8§ 4.116(b)(1), 5.2(f) and 5.2(g) (1950), clear-
ly indicate that clearing done at a dam site
in preparat'on for the dam’s constru :in is
"'construction™ within the purview of Feder-
al Davis-Bacon.* Section 5.2(g) defines con-
struction under Davis-Bacon as "all types of
work done on a particular building or work
at the site thereof. > "Building" or “work™
is defined in section 5.2(0 as including: ™

without limitation, buildings, structures,

and improvements of all types, such as
bridges, dams, plants, highways, park-

13. 1961 stales that the cieanng and selling of
umber preliminary to dam building is not itself
"construction" under federal Davis-Bacon.
Thai opinion, however, does not discuss 29
C.F.R. 88 5.2(fl and (g). It is also noteworthy
tnat ihe December 13. 19Gl1 letter opinion is
contradicted by nvo other Solicitor of i_abor
omnions. One opinion, dated May 23. 1961,
was signed by Charles Donahue, the same So-
licitor of Labor who signed the other opinion
discussed above. Tne May 23 opinion discuss-
es a contract w which the Forest Service per-
mits Boise Cascade to log timber in exchange
for money and the construction of permanent
roads within the national forest. Tne opinion
states that Davis-Bacon covers the logging of
umber preliminary and necessary to build the
roads but not the other logging. Die second
opinion, dated September 27, 19CO. concluded
tnat the cieanng of timber necessary to build a
runway and aircraft parking for the navy was
pubiic construction.

The parties do not cue to any more recenl
posiuor.s acopted by the United States Solicitor
of Laoor with respect to the scope of Davis-Ba-
con coverage.

10. Tne feoeral government has@posed
cnanges in 29 C.r.R. far. 5 (19S0|. Fed
Reg. 77 050 (1379i. Sections 5.2(f) and igt re-

rnjin uncnanged. however, except that inev are
renumbered sections j.2(u and ()
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ways, streets, subways, tunnels, sewers,
mains, power lines, pumping stations,
railways, airttorts, terminals, docks, piers,
wharves, ways, light houses, buoys, jet-
ties. break-waters, levees, canals, dredg-
ing, shoring, rehabilitation and reactiva-
tion of plants, scaffolding, driliing. blast-
ing, excavating, clearing, and iandscajv-
ing. [Emphasis added.J

Section 4.116(bXI) was promulgated in
196S pursuant to the McNamara-O'Hara
Act. This act regulates service contracts
with tne federal government. It exempts
from its requirements the contracts which
the Davis-Bacon Act covers.  Section
4.116(bXI) states in part:

For example, a contract for clearing tim-
bei rbrush from land or for the demoli-
tion or dismantling of buildings or other
structures may be a contract for con-
struction activity subject to the Davis-Ba-
con Act where it appears that the clear-
ing of the site is to be followed by Lhe
construction of a public building or public
work at the same location. If, however,
no further construction activity at the
site is contemplated the Davis-Bacon Act
may be considered inapplicable to such
clearing....

[2] We conclude that the federal regula-
tions set forth an appropriate lest to estab-
lish the parameters of Little Davis-Bacon.
Accordingly, the focus of inquiry in deter-
mining whether the ALP-Sitka contract
concerned "public construction™ subject to
the Act is the extent to which the work
relates to the construction of the dam.

[3] The superior court, proj>crly employ-
ing this analytic approach, concluded that
"the predominant characteristic (sic) is that
the work lo be done is an integral part of
the dam construction and is therefore ‘nub-
iic construction’." We agree. The logging
occurred on the dam site, land acquired
from the state expressly for the purpose of
constructing the dam and its watershed.
Moreover, it is uncor.troverted that the
clearing sjtecifications incorrtoraied by ref-

11. Courts construing federal Davit-Bacon rec-
ognize the paternalistic cesipn ol tne Act "The

641 PACIFIC REPORTER. 2d SERIES

erence in the contract were intended to
render the site suitable for the construction
of the dam. The fact that the clearing
work was initially included in the bid offer-
ing is further evidence of tne strong iinkage
between the ALP-Sitka contract and the
construction of the dam. In sum. the log-
ging and related clearing work performed
by ALP pursuant to the contract was pre-
liminary and essential to building the dam.
and would not have occurred when it did
but for the dam.

[4] Sitka rejects this mode of analysis.
Sitka instead submits that the determina-
tion of Little Davis-Bacon coverage should
only reflect the isolated characteristics of
the timber contract without consideration
of the broader context in which the con-
tract arose. Sitka thus argues that once
severed from the dam construction bid. the
ALP-Sitka contract is essentially the same
as any other limber sale contract, and is
therefore outside the scope of Little Davis-
Bacon coverage. We recognize, in this re-
gard, that the deputed contract does in fact
have many of the attributes of a prototypi-
cal timlier sale contract.

Sitka’s position, however, unduly exalts
form over substance. Had the logging re-
mained in the parent construction bid. it is
clear that the wage protections would have
been applicable. That Sitka determined
that it was to its benefit to sever the log-
ging and clearing work is functionally irrel-
evant. It is the nature of the work and the
relationship of the logging work to the dam
project which are the salient considerations.

[5] Sitka's reliance on the fact that the
timber contract was severed from the dam
contract is misplaced for the additional rea-
son that such a rule would thwart the jvoli-
cies which underly Little Davis-Bacon. The
fundamental pur;>ose of Little Davis-Bacon
is to assure that employees engaged in put-
fic construction receive at least the prevail-
ing wage. The focus of the Act, quite
clearly, is to the benefit of the employees,
not the contracting principals.ll To argui

language of the Act and us Icpislauve histon.
plainly show tnat it was not enacted to benefit
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Cixr
Ihat Sitka should be allowed to maximize
the economic benefit to be derived from the
sale of merchantable umber
the focus of the Act. Presunu.
would nave payed Sitka less for the right to
remove the timber had the timi>er contract
Iteen determined to be subject to Little
Davis-Bacon wage guarantees. Quite un-
like the mythical sailor torn between Syclla
and Charybais, Sitka found itself in the
enviable [>osition of having to choose wheth-
er lo maximize the return from the sale of
limber or whether to stipulate that Little
Davis-Bacon wage guarantees attached to
the contract. Where ‘spubiic construction”
is involved, however, the legislature has
provided that the tension must lie resolved
In favor of the employees. Sitka’s position,
in essence, invites the government to sever
from a public construction bid offering any
aspect of the endeavor which may have an
unrelated profit incentive, such as the re-
moval of a natural resource. Such a rule
impermissibly enables a public agency to
profit at the expense of workers engaged in
activities instrumental to a pubiic construc-
tion project.

Sitka aiso argues that the logging should
not be considered pubiic construction iie-
cause ALP paid Sitka to log the timber
whereas in the typical public construction
contract the pubiic agency pays the contrac-
tor. Sitka notes that AS 36.05.070(a) ap-
plies only lo “a public construction contract
exceeding £2.000." The statutory language
cited by Sitka is plainly intended to restrict
Little Davis-Bacon coverage to '“substan-
tial” public construction projects, i.e., those
in excess of S2.000. The ALP-Sitka con-
tract concerns an activity which can hardly

contractors, but rather to protect (heir employ-
q Ny mines by fixing a fioor
ent projects,” LS w.
357 LS. <:i 177. 74

L. ‘N L.Ed 594. 599 1953). See
Uj \ . \ 429 'J.S 40!. 411. 97 S.Ct.
679. 656. 50 |. Ed.2d 041. 650 (1977)

Il.  Cnee a sufficient nexus has been established
between a contract and a public construction
proiect. we may to tne value oi tne enure
moenvor to ascertain if tne S2.000 tnreshold
rr-piurrmrnt n3S oeen satisfied.

Il .AS 36 C5090(b) provides in par.

Alaska. 644 PJd 127

be characterized as insubstantial. Viewing
only the limiter transaction. Sitka has con-

" id on ALP a benefit, the merchantable
timber, which is vaiued by the parties at
two million dollars.1L

[6] In support of its contention that it is
the flow of money from the government to
a private contractor which is determinative
of Little Davis-Bacon coverage. Sitka notes
that AS 36.05.0TWeKd) requires the con-
tracting public agency to withhold pay-
ments to contractors who violate the Act by
failing to pay the prevailing wage. Sitka
argues that section 36.05.070(c)t-l Iis the en-
forcement mechanism of the Act. The
mechanism fails to work when, as in the
instant case, the contractor pays the public
agency rather than vice versa. Actually AS
36.05.070(cX-l) is only one of several en-
forcement mechanisms under the Act The
other enforcement mechanisms work equal-
ly well whether the contractor pays the
public agency or the public agency pays the
contractor. Under AS 36.05.1)00, violators
of Little Davis-Bacon can be prosecuted
criminally.  AS 30.05.050 permits the con-
tracting agency to terminate the contract if
the contractor violates the Act by not pay-
ing the prevailing wage. AS 36.05.090(h)
[icrmits the workers to sue for back
wages.5 Under AS 35.05.030 the Depart-
ment of Lalvor has the power to investigate
violations, including the power lo hold hear-
ings where it can compel the attendance of
witnesses and the production of books, pa-
pers and documents. Thus, we conclude
that adequate enforcement mechanisms ex-
ist regardless of whether the money flows
from the government to a priv. » contrac-

If the accrued payments withheld under the
contract are insufficient to reimburse all tne
laborers, mechanics, or field surveyors with
respect to whom there has oeen a failure to
oay tne wapes required, under section 70 of
this chapter, the laborers, mechanics or field
surveyors have the npht of action or inter-
vention or both apainst the contractor and
his sureties conferred ov law upon persons
rumishinc labor or materials. ..
As we discuss in part Ill. infra. the scope of
the workers' private nphl oi action remains
undetermined.
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tor. or front the contractor to a public agen-
cy.

[1l. PRIVATE RIGHT OF ACTION

[7] Sitka next contends that even if the
logging work is deemed to be pubiic con-
struction within the meaning of Lillie Da-
vis-Bacon, the Act docs not aut'nonze a
private right of action for back wages.t*
As a consequence, Sitka submits that the
award of damages was inappropriate, in
paragraph 5 of the 1979 stipulation, how-
ever, Sitka agreed that if the Unions pre-
vailed in the litigation, the remedy would
be damages paid to the workers. The
threshold inquiry, therefore, is whether or
not to give effect to the stipulation agreed
to by the parties.

The parties dispute the nature of the
stipulation.  The Unions characterize the
stipulation as an "issue stipulation,” and
thus invoke the settled rule that such stipu-
lations are binding on the parties.4 Sitka,
on the other hand, submits that the ques-
tion of whether or not Little Davis-Bacon
authorizes employees or their representa-
tives to maintain a private right of action
to recover back wages is a icgal issue and
t'nu3 cannot be foreclosed*by stipulation. 4

In our prior cases we have dealt with
stipulations which merely foreclose consid-

14. Al issue is whether the right of action autho-
rized in AS 35.05.090(b) wnere a contract con-
tains wage stipulations is aiso available where
the contract in dispute does not contain wage
stipulations. Tne United States Supreme Court
held that federal Davis-Bacon aoes not provide
workers a private cause of action to recover

hs oeen an aardpjpnis-
Qavis-Bacon r-
{ ssociation .

. 754. 101 S.Ct 1451. 57 L.Ed.2d
t reach inis issue.

15.

. P.2d ! 155. 1159 (Kan.
1973). See

S3 C-'.S. S;ip.ulations

§ 22 (1953). m
16 on Case v.
30S U.S 106. 114. S.Ct. 1, o.

84 L.Ed 110. 1*9 (!539i to supoor. its conten-
tion tnat a stipulation which prevents consider-
ation of a lecal issue is \oic. in Case, one
party argued that in a stipulation his adversary
naa waived ms ripru to attack tne laimess ol a
piar, Tne Supreme Court ruiod tnat even if
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eration of a legal issue in a different fash-
ion than stipulations which seek to resolve
without judicial scrutiny a icgal question.

Issue stipulations, on the one hand, save
time and money for the litigants and for
the court. Godfrey v. Harhemvay, 617 P.2d
3, S (Alaska 1990); Interior Credit Bureau
V. Bussinp, 559 P.2d 10-1 106 (Alaska 1977);
Greater Anchor.ipe Area Borotiph v. City of
Anchorape, 504 P.2d 1027, 1031 (Aiaska
1972).  Moreover, issue stipulations are of-
tentimes a negotiated compromise in the
parties’ respective legal positions. Accord-
Ingly, we hate on several prior occasions
given effect to a stipulation which foreclos-
ed consideration of a legal issue. Hilbers v.
Municipality of Anchorapv, 611 Paid 31, 39
n.19 (Alaska 1980), is a recent example. In
that case the parties stipulated that plain-
tiffs would raise only four identified consti-
tutional challenges to ordinances regulating
and licensing massage parlours in Anchor-
age. We rejected on appeal the plaintiffs
attempt to raise constitutional challenges
not sanctioned by the stipulation. Similar-
ly, we have enforced a stipulation which
precluded consideration of a due process
c'nalienge to the comjwsiiion ol a medical
review committee,*' and one which preclud-
ed consideration of the respective rights of
the City and Borough of Anchorage regard-
ing the installation of utility lines.?*

under the terms of the stipulation the adver-
sary had waived his right to attack the plan's
fairness, the court still would permit the adver-
sary to make the attack. The court declared

supulation does not

that a m atte la
In 394 U.S. 89. S9

S.Ct 761. 22 LEd.2d 99 (1969). however, the
Supreme Court implicitly overruled Case. Tne
court ruled that parties to a lawsuit may gener-
ally limit the issues which are tendered to the
court for decision. Specifically, the court

found valid a stipulation between Ut and me
ediwhich precluded the p
%V | issues. See
491 F.2d 356. SSS (9t Cir.

17 : . ) ocy
‘ \ 609 P.2d 24| Aldska Qi
il
‘f“‘, Y '” 1 Area
604 P.2d 1027. 1031 (Alaska 1972i

. noted tnat "“isiound luaicial
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We recently reiterated, on the other
hand, that "[ajllhough the parties' efforts
toward simplifying the issues in a case are
aiways appreciated, stipulations as to the
law are not binding upon the court”
Dresser Industries, Inc. v A'asva Depart-
ment of Labor, C3 P.2d 99S. 1(‘M (Alaska
19S1).  See generally 73 Am.Jur.2d. Stipu-
lations § 5 (1974).  Unlike stipulations
which limit the issues presented to a court,
stipulations as to questions of law may have
a profound impact on third parties, the pul>
lic, and the judicial process itself. Accord-
ingly, we have refused to give effect to
stipulations regarding a question of law
which unduly interfere with vital interests
of the public or which impermissibly im-
pinge on judicial functions. Dresser Indus-
tries, Inc. v. Alaska Department of Latx>r,
633 P.2d at 1004 (Alaska 19S1); Harris v.
Morris, 531 P.2d 517, 519 (Alaska 1975);
Marks v. State, 4% P.2d 66, 67 (Alaska
1972).*

We conclude that Sitka’s agreement that
the Unions' "remedy will be in the form of
damages ... in accordance with Alaska
law" necessarily encompassed a waiver of
any legal issue which would defeat the
award of damages. Sitka agreed not to
raise procedural defenses and that damages
would lie the appropriate remedy were the
Unions to prevail. The Unions, in return,
agreed to dismiss (he first cause of action,
challenging the validity of the contracL, and
most importantly, lo forego any attempt to
obtain injunctive relief. Abandoning any
entitlement to injunctive relief was a sig-

diciaies that private settlements gnd stipula-
tions between the parties are to be red and
f

should not be lightly set aside " ootnote

omitte].)l .
19. In e refused to allow ihe parties to

stipulate as to the content of jury instructions
since ‘The trial judge has the direct rfRsgnsibil-
ity of correctly instructing the jury."m.zd
at 519. Similarly, We ueciared in nat
"lijhe public interest in criminal appeals does

not pernjit % disposition by party stipula-
tion " 4 67. And most recently, in
Dresser e rejected the parties' invi-

tation to heed a stipulation whicn attempted to
unduly restrict the judicial review of an acmin-
istrattve regulation

niiicant concession, sinct the cost attendant
any delay in the construction 0f the project
would undoubtedly have i-.cn substantial.
The work now completed, it is of course
impossible to "rescind" the stipulation and
to return the parties to their res;*ective
status quo ante positions, It is particularly
noteworthy that at the time the stipulation
was negotiated, Sitka did not contend that
the Unions could not maintain a private
right of action lo recover back wages.
Only after the United States Supreme
Court announced its decision in Universities
Research, several months subsequent to the
sujierior court’s entry of summary judg-
ment in favor of the Unions, did Sitka
question the effect of the stipulation.

Sitka's attempt to classify the stipulation
in dispute as one pertaining to a question of
law is not persuasive. To be sure, the ques-
tion of whether Little Davis-Bacon confers
a, private right of action to recover back
wages is a question of general pubiic impor-
tance. Yet resolution of the instant dispute
by reference lo the parties' stipulation docs
not in any manner taint the future consid-
eration of that imjiortant issue. The im-
pact on nonparties is inconsequential. Fur-
ther, the stipulation lictween the parties
does not impermissibly invade the preroga-
tives of this court.

We conclude that the stipulation pre-
cludes consideration of whether Little Da-
vis-Bacon authorizes a private right of ac-
tion to recover back wages. In accordance
with the terms of the stipulation, therefore,

the award of damages was appropri%

the stipulations at issue in

e noted tne peculiar poiicy con-
siderations implicated where stipulations im-
pair a court's assessment of tne validity of a
regulation. "Laws are not to be declared inval-
id upon tne consent of partie e mu e

N.E €42. 64 (191S).

20. Tnt summary judgment order provides that
the Unions will receive as damages the differ-
ence between what the employees would have
received nad me work oeen Classified as pubiic
construction vn:n tne wage protections of Little
Davis-Bacon and what me employees received
pursuant to the contract. Tne r.reer lurtncr
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The judpment of Qe sujterior court is
AFFIRMED.

(@] «Ci;

STATE of Alaska. Appellant,

ALASKA PUBLIC EMPLOYEES ASSO-
CIATION, Edward B. Coleman, Don Al-
len, Joe Anderson, Loy R. Bolt. Dwanc
Burgeaa, Frank Byerly, David Cooper,
Harold FencL Fred C. Fowler, Tom Fur-
buHh, Steve Kosenic, Kurt Masingill, Ho-
mer Mayo, Ron .Murry, Paul Tannen-
baurrt, Jerry Velez, and Stan Wells, Ap-
pellees.

No. 5S10.
Supreme Court of Alaska.
May 7, 1952

Probation-parole officers and tneir em-
ployee association brought suit challenging
firearms policy, promulgated by the Health
and Social Services Commissioner, concern-
ing the carrying of concealed firearms by
probation-parole officers.  The Superior
Court, Third Judicial District, Anchorage,
Raiph E. Moody, J., found the policy, which
restricts the carrying of firearms to very
limited circumstances, to be unworkable
and, after reference of the dispute to a
special master, pro[>ounded its own firearms

provides that damages are to be paid directly to
the workers who performed the reservoir Clear-
ing work. We note, though, mat no evidence
regarding the amou... of a.images exists in the
record. The superior court ordered that me
amount of damages will be determined tnrough
the submission of memoranda by the parties
We conclude that in the particular context of
this case, such a procedure is adequate. The
amount of damages can be readily and accu-

twiicy and ordered the Commissioner to im-
plement it. On tne Suite’ appeal, the Su-
preme Court. Matthews, J, held that the
Commissioner, not the Superior Court, is
charged with the responsibility for the day-
to-day otktration of the probation service,
and the methods and equipment to be used
by probation officers fall within the ambit
of tnat responsibility; accordingly, the Su-
perior Court may not. utuicr the guise of an
exercise of ius authority to direct probation
officers, projound a firearms policy, except
in regard > firearms on court premises.

Reversed.

1 Courts =55

Commissioner of the Department of
Health and Social Services, not the superior
court, is charged with the resjionsibility for
the day-to-day ojntration of the probation
sendee, and the methods and equipment, to
I> used by probation officers fall within the
ambit of that responsibility; accordingly,
the superior court may not. under the guise
of an exercise of its authority to direct
probation officers, propound a firearms pol-
Icy, except in regard to firearms on court
8£8mises. AS 33.05.010, 33.05.020, 33.05.-

2. Courts =55

Merely ivjeause probation officers are
officers of the court and subject to its au-
thority by virtue of statute docs not mean
that the court has administrative authority
over them. AS 33 05.030.

3. Courts =55

Sui>erior court may direct individual
probation officers to perform appropriate
sendees, but it may not control the details
by which those sendees are accomplished by
establishing general jwiicies. AS 33.05.010
et seq.. 33.05.030.

ratfly ascertained since tne Department of L.
bor determines tne prevailing wage unarr -
AAC 30.050 (En: 7'S 73j. arid oath ALP an.
tne Unions snould nave records vchicn ciearlv
indicate the wages previously received pv m-
workers If. nowever, toe parties dispute iv
amount of damages, so tnat a genuine tsvu- i
material fact exists, me supc-nur court mu-,
noid a hearing on this question.

4. Court
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AS 44.42.020-Present form
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HB 558

and reports it back as follows: Goll (Chairman), Koponen,
Gruenberg, Phillips, Furnace, Marrou and Wallis recommend do
pass. A letter of intent was attached.

The letter of intent, signed by Coll (Chairman), appears
below:

House Community & Regional Affairs Committee
Letter of Intent
for
CSHB 558 (C&RA)

"It is the intent of the Community and Regional Affairs
Committee that the House Finance Committee review and, if
necessary, make amendments  to provide predictability
regarding the date on which revenue sharing funds are paid
to a municipality."”

HB 558 was referred to the Finance Committee.

HB 600

The Transportation Committee has considered HOUSE BILL
NO. 600 (relating to acquisition of rights-of-way by the
Department of Transportation and Public Facilities;
effective date), recommends it be replaced with COMMITTEE
SUBSTITUTE FOR HOUSE BILL NO. 600 (Transportation) (same

title) and reports it back as follows: Cato (Chairman),
Pignalberi, Shultz and Marrou recommend do pass; Davis has
no recommendation. A zero fiscal note was attached.

HB 600 was referred to the Finance Committee.

HB 634

The Health, Education & Social Services Committee has
considered HOUSE BILL NO. 634 (relating to the Board of
Nursing Home Administrators; effective date), recommends it
be replaced with COMMITTEE SUBSTITUTE FOR HOUSE BILL NO. 634
(HESS) (same title) and reports it back as follows:
Gruenberg and Koponen (Co-chairmen), Hurley, Taylor,
Thompson and Hanley recommend do pass; Pettyjohn has no
recommends tion.

A zeio fiscal note with analysis and a Sunset Review Report
appear in House Journal Supplement No. 92.

HB 634 was referred to the Labor & Commerce Committee.
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HB 407

The Rules Committee has <considered HOUSE BILL NO. 407
(relating to the use of game as bait), recommends it be
replaced with COMMITTEE SUBSTITUTE FOR HOUSE BILL NO. 407
(Rules):

"An Act relating to the use and sealing
of certain game animals."

and reports it back as follows: M.W. Miller (Chairman)
recommends do pass; Wallis recommends do not pass; Fuller,
Grusscndorf and Martin nave no recommendation. A zero
fiscal note was attached.

HB 407 was returned to the Rules Committee for placement on
the calendar.

HB 512

The State Affairs Committee has considered HOUSE BILL
NO. 512 (relating to appointments to the boards of fisheries
and game), recommends it be replaced with COMMITTEE
SUBSTITUTE FOR HOUSE BILL NO. 512 (State Affairs) (same

title) and reports it back as follows: Jenkins recommends
do pass; Navarre recommends do not pass: Hurley (Chairman),
Cato and M_M. Miller have no recommendation. A zero fiscal

note was attached.

HB 512 was referred to the Resources Committee.

HB 514

The Community & Regional Affairs Committee has considered
HOUSE BILL NO. 514 (relating to fire prevention activities;

effective date) and reports it back as follows: Col
(Chairman), Koponen, Phillips and Wallis recommend do pass;
Marrou and Cruenberg have no recommendation. A zero fiscal

note was attached.

HB 514 was referred to the Judiciary Committee.

HB 558

The Community & Regional Affairs Committee has considered
HOUSE BILL NO. 558 (relating to revenue sharing and
municipal assistance; effective date), recommends it be
replaced with COMMITTEE SUBSTITUTE FOR HOUSE BILL NO. 558
(Community & Regional Affairs):

"An Act relating to time periods to be
used for administering the tax
equalization program and the municipal
assistance program; and providing for an
effective date.”





