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LETTER OF INTENT FOR HOUSE BILL <tJ7

House Bill 467 is intended to prohibit the herding of fish
by aircraft. It is not the intent of the legislature to
otherwise restrict the legal uses of aircraft for spotting
schools of fish in conjunction with commercial fishing

operations.

Co- Chair Adelheid Herrmann
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Juneau. Alaska 99811

House of Representatives Phone:

(907) 465-4924

O fficial Business

Special Committee on Fisheries

MEMORANDUM February 8, 1986
TO: Representative Adel = =777
Representative Dick
Co-chairmen, House

FROM: Representative Peter Go-W/

SUBJECT: SSHB 467

Sponsor Substitute for House Bill 467 1is designed to clarify
state policy regarding the use of aircraft in Tfishing
operations.

It prohibits the use of aircraft to herd fish. The
legislation was drafted at the request of commercial
fishermen for statutory language to prevent what they
consider to be a dangerous and unfair use of aircraft in
fishing operations.

Allegations that a helicopter was successfully used to drive
herring from shallow waters into a waiting seine last year
and numberous questions to the Fisheries Committee as to the
state of the law necessitated this bill to clarify the
rights of pilots prior to the 1986 fishing season.

The Alaska Department of Fish and Game strongly supported
the bill during testimony before the House Special Committee
on Fisheries. A Department spokesman said fisheries managers
are concerned that widespread use of aircraft in this manner
could increase the fishing power of vessels to the point
where they would be concerned about opening some fisheries.

This legislation was thoroughly discussed and strongly
endorsed by the UFA"s member organizations at their recent
annual meeting.

Present law does not provide the state with the necessary
legal tools to halt the herding of fish by aircraft. The
language 1is patterned after a regulation prohibiting the use
of aircraft to herd or drive wildlife. This regulation has
been successfully used several times, the most recent
conviction coming in a case where a big game guide used an
airplane to drive brown bear toward his clients.
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One 1issue raised during hearings on the legislation 1is
whether the state has the proper jurisdiction to enforce the
restrictions. | posed that question to the Alaska
headquarters of the Federal Aviation Administration, and was
advised that the state has the proper authority. As
examples, the FAA cited regulations relating to the herding
of game, aerial wolf hunts and airborne hunting.

I respect.fiilly request that you consider the attached letter
of intent for the legislation. The purpose of the letter 1is
to clarify that the legislatior. is not intended to restrict
the use of spotter planes in any commercial fishery.



LETTER OF INTENT FOR HOUSE BILL 467

House Bill 467 1is intended to prohibit the herding of fish
by aircraft. It is not the intent of the legislature to
otherwise restrict the legal uses of aircraft for spotting
schools of fish in conjunction with commercial fishing

operations.
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(907) 465-4924
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M EMORANDUM January 30, 1986

T0: Representative Mike Miller
Chairman, House Judiciary Committee

Representative Adelheid Herrmann
Co-Chairman, House Rescur< 3ommittee

FROM: Representative Peter Goll
Chairman, House Special Cgmavictee on Fisheries

SUBJECT: SSHB 467 (An Act relating to the herding of fish)

During hearings by the Special Committee on Fisheries on
SSHB 467, two points were raised regarding the penalties
proposed in this legislation. It was decided that these
matters would be the most appropriately addressed by the
Judiciary Committee.

Specifically, Representative Mike Navarre suggested that the
$1,000 fine allowed under the legislation may not provide a
significant enough deterrent when such fishing operations
might allow a fishermen to catch $400,000 worth of fish in a
single set of a seine. Representative Navarre said he would
like to have the deterrent effect of higher fines examined
more closely.

A second 1issue the Fisheries Committee decided to ask the
Judijiary Committee to examine 1is whether specific language
should be added to the legislation regarding confiscation of
aircraft used in such violations.

I appreciate your consideration of these two 1issues.



Pouch V
Juneau. Alaska r' 11

Phone:
(907) 465-4924

O fficial Business

Special Committee on Fisheries

MEMORANDUM January 18, 1986
TO: Members
House Special Commiti
FROM: Representative Peter
Chairman
SUBJECT: SSHB 467

The first meeting this session of the House Special
Committee on Fisheries will take place at 8:30 a.m. Tuesday,
January, 21, 1986, in Room 17 of the Capitol Building. Up
for consideration will be SSHB 467, An Act relating to the
herding of fish.

This legislation is designed to prevent the use of aircraft
in the herding of fish into commercial fishing gear. |1
drafted the legislation at the request of commercial
fishermen who wished to halt what chev considered to be a
dangerous and unfair use of aircraft in fishing operations.

This concern was raised when a helicopter was successfully
used to drive herring from shallow waters into a waiting
seine during the Sitka herring fishery last spring. The
estimated value of helicopter-aided haul of herring was
$400,000.

The fishermen who approached me contend the practice not
only represented an unfair use of aircraft but endangered
other vessels crowded into an extremely small fishing area.
The Department of Fish and Game and Division of Fish and
Wildlife Protection have voiced concern about the practice
becoming more widespread.

As the attached correspondence from the Departments of Law
and Fish and Game reveal, present law does not provide tne
state with the necessary legal tools to halt the herding of
fish by aircraft. After discussing the matter with the
Department of Law, 1 introduced the sponsor substitute to
sh:ft the focus of enforcement from the fisherman to the
pilot.
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The sponsor substitute 1is patterned after a regulation
prohibiting the use of aircraft to herd or drive wildlife.
This regulation has been successfully used several times,
the most recent conviction coming in a case where a big game
guide used an airplane to drive brown bear toward his
clients.

Some attorneys in the Department of Law believe the actions
of an aircraft in driving fish toward a fishing net will be
easier to prove than the mental state of a fisherman.



DEPARTMENT OF PUBLIC SAFETY

POSITION PAPER - CS SSHB 467 (FISH)

NEUTRAL
HB 467 - "An Act relating to the heading of fish."
The Division of Fish & Wildlife Protection 1is neutral on this bill. It

would be difficult, 1in many cases, to obtain sufficient evidence to prove
the elements of the crime that an aircraft did 1in fact drive or herd

fish. The Division of Fish & Wildlife Protection would pursue the most
obvious cases where sufficient evidence and witnesses are available to
prove the elements of the crime. I.i conjunction with the Department of

Law, marginal cases, lacking sufficient evidence to prove the elements of
herding or driving fish by aircraft will not be prosecuted.

This bill does not specifically address safety. However, with the high
number of aircraft presently being used as fish spotters, any measures
that will decrease hazardous flying conditions and 1increase the safety
margins Tfor all participants is a positive approach.
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MEMORANDUM State of Alaska

TO: Steven Pennoyer DATE: May 29, 1985
Deputy Commissioner
Dept, of Fish & Game file no
Norman C. Gorsuch telephone no: 465-3600
Attorney General
FROM: 1 subject: helicopter herring
By: Larri Ilrene Spengler? herding

Assistant Attorney General
Department of Law

Attached 1is a copy of a letter 1 recently prepared 1in

response to questions from Representative Ben Grussendorf on the

herding of herring by helicopter. It sounds as though he and
Representative Goll are concerned about the same episode. As you
can see, | agree with your analysis, and have added more informa—

tion, 1in response to the specific questions put by Pvepresentative
Grussendorf.

LIS:dim

Attachment

cc w/"._ttacnment: Representative Peter GolL"
Ken Parker, ADF&G



31LL SHEFFIELD. CGVE:\OH

REPLY TO:
©EPAJTTA'STIT IDE LAW © 1051 V73t AVENUE
ANCHORAGE. ALASKA 99501
OFFICE OF THEa TTORNEY GENERAL PHONE: 19071 276-3550

G /sf NATIONAL CENTER
ICO CUSHMAN ST.
Hay 29, 1985 SUITE SO0
FAIRBANKS. ALASKA 39701
PHONE: 19071 J52-1563

NrROUCH K mSTATE CAPITOL
JU-I\{EAU. ALASKA 99311
n. III» 11 "A7n

The Honorable Ben Grussendorf
Speaker of the House

P.0. 3ox 923

Sitka, Alaska 99335

R.ec helicopter herring herding
Dear representative Grussendorf:

Y*u have asked several questions based on an incident
which apparently occurred during the Sitka herring sac roe fish—
ery in April, 1involving the herding of herring by a helicopter.
The activity as you described it involved a helicopter hovering
near the beach a few feet above the water, frightening the her—
ring away from the aircraft. This 1is probably not illegal under
current statutes and regulations. Ic is fairly clear that the
helicopter would be exempt from vessel |licensing requirements,
since vessel is defined in AS 16.05.940(27) as a floating crafc.
However, the pilot of the helicopter would probably have to have
a commercial fishing license, since commercial fisherman 1is de—
fined in AS 16.05.940(4) as 1individuals who participate directly
or indirectly in the taking of fish.

The activity you described probably does not constitute
waste of herring, which would be prohibited by AS 16.10.173.
That statute defines waste as the failure to use the flesh of
commercially-taken herring for certain specified purposes, which
does not seem on its face to apply* 1In any event, there would be
a factual question. Furtlv_.t, the prohibition on wanton waste in
AS 16.30.010 applies only to specified game animals.

The Board of Fisheries technically has the authority to
prohibit the use of helicopters or aircraft in fishing, under the
general regulatory powers set out 1in AS 16.05.251(a). However,
it has been the experience of the Department of Public Safety,
Division of Fish and Wildlife Protection, in the past that such
prohibitions are very hard to enforce, if not virtually impossi—
ble. The board does not have the authority to prohibit helicop—
ters or airplanes from flying at certain heights or speeds, nor
from entering certain areas. That authoritv is oreemnted by the
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Speaker of the House Page 2

federal government through the FAA. Therefore, 1if helicopters or
airplanes are present above an area where fishing 1is going on, it
is necessary to prove that the helicopter or airplane was partic—
ipating in the fishing, 1in association with a vessel or set of
gear below. It night be helpful for you to contact the Division-
of Fish ana Wildlife Protection about the enforcement problems.

Cf course, putting aside ™.he enforcement problems, any
individual may submit a regulatory proposal to the Board of Fish—

eries under 5 AAC 96.610. Interested* people could contact the
Department of Fish and Game, Division of boards, 465-4110, about
the time frame for submitting such proposals. Of course, simply

because a proposal is submitted dcis not mean the board will au-—
tomatically adopt it in regulation, since the board must weigh
all factors, 1including enforceability.

If you have any further questions, please give me a

call
Sincerely,
NORMAL! C. GORSUCH
ATTORNEY GENERAL
LIS:dim

cc: Elizabeth A. Stewart
Director
Division of Boards
Department of Fish & Game

Captain Jack Jordan
Division of Fish & Wildlife Protection
Department of Public Safety
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commodity bidding buainose." In other words, a crab stick Is a
crab stick’Is a cralb stick.

While some experts claim “the end of the boom Is
nowhar . In sight” and suggest that the market could
hit a billion pounds by 1990, Berelaon offers a more

sobering vision. "Once the novelty wears off," he said, "the

consumer wil| be disenchanted If quality slips. Peoplo have

%oaocwag%roptlons today, and low quality gets lost In the
wator.

Hopefully, Berelson  torn and doom, scenario Is

premature, but It'll bev., to the Industrty to see that quality
and value stay high. Seafood analogs don't have to go the way
of the fish stick.

Fish sticks don’t even have to go the way of the fish

Stick,Judgin? from the new products |.i John Oaksmith's

freezer case af Fisherman's Terminal, How about minced

%ollock nuggets or reformed pollock fillets from the "Arctic
rawler?" Sol/es the problem of portioning small fillets and
ou'd e surprised how they hang togethér. Breaded or not,
ere they come. Good, tool

If you've got a helicopter, nere's a tip for next year:

Sitka herring. One enterprising skipﬁer reportedly nailed
400 tons by stretching his net across the mouth of a ba

filled with herrm% and seiners trying to catch them. When
the herring saw the helicopter hovering overhead like a giant

eagle, they spilt for deep water, rl%ht Into the waiting purse
seine. Now who would ever have thought of that?

Speaking of herring, you _alreadg know the Southeast

Bnces, $1G00 a ton for seine and $1550 for (I;Illnot.
eat3 the pants off of last year, and bodes well for The next
h_errlnﬁ stops. No doubt you'll know the halibut price by the
time the Issue hltsi the streets. Atrﬁ;gss time all we know is

that last year'3 cold storage fish h

JAPAN SALMON IMPORTS AND
EXPORTS, 1974-1984 mRMicrwfittin

the fresh aguln. Prices shoyld start high for them and drop
like a rock V/hen the rest hits the wharf.

U.S. Customs lav, requires that some species,
Including rockflsh, taken by a Canadian vessel must
be caught within their territorial waters (IS-mlles) If
direct delivery la made to U.S. ports. Under the
provisions of the IPHC, however, a Canadian fisherman Is

allowed, to deliver halibut djrectly to ports in the Ugltn®
Qtates "AQ farn g o cCtyIOp q



MEMORANDUM State of Alaska

T0.

FROM:

o?noiiinf, i) 79,

Larri 1. Spengler date: May 22, 1985
Assistant Attorney General
Department of Law file no

J TELEPHONE NO: 465-4100
Steven PennoyerS” f subject; Commercial
Deputy Commissioner Fishing- Aircraft

Department of Fish and Game

Representative Goll sent two of his constituents over to
talk to us about an 1incident that occurred during the 1985
Sitka Sound herring sac-roe Tfishery. The two, who are
participants in that fishery, observed a helicopter being
used to herd herring into a seine. They felt that type of
activity was 1illegal, and that both the aircraft and the

pilot should be [licensed. We told them that as far as we
could determine, there are no laws that prohibit the
harassing of fish or the use of aircraft to take fish. It

did seem <clear that AS 16.05.940(27) would exempt such
aircraft from the vessel licensing requirements, and that
since the pi]e < activities were a direct participation 1in
the taking or "iiSh, he would have to have a Commercial
Fisheries Entry Commission permit or a crew member®s
license.

Representative Goll requested that if we determined that the
helicopter®s activities were not prohibited by law, we would
ask you for your determination. ITf you agree with us, |
think Representative Goll will plan on introducing some type
of legislation to prohibit or restrict the activity.

cc: -The Honorable Peter Goll
Ken Parker



UILL SHEFFIELD, GOVERNOR

DEPARTMENT OF FISH AM) GAME

OFFICE OF THE COMMISSIONER °- box 22000
UNEAU. ACASKA 99502

PHONE: 907 / 465-4100

June 11, 1985

The Honorable Peter Goll IJUN 14 jootj
Alaska State House

P. 0. Box 581

Haines, AK 99827

Dear Representative Goll:

Thank you for your letter of May 28 regarding use of aircraft 1in
fishing. We will be available to assist you in developing the
recommendations, although, quite frankly, 1 am not sure what the
"solution™ will be.

The Tfirst decision point 1is: what are the problems and what
needs to be done about it. The use of aircraft has its
advantages and disadvantages. In some Jlocations, for example,

the Togiak herring fishery, the use of spotters makes the fishery
operate efficiently. On the flip side, driving herring with a
helicopter in a very fast-paced fishery, like Sitka herring, can

cause management problems. These two factors will most likely
have to be considered in any piece of legislation which 1is
drafted. Also, iIn some cases,restricted useof aircraft could
have allocative overtones, 1i.e., big boat vs.small boat, local
vs. nonlocal, and seine vs. gill net. The department will have
wC jc gjuwa. KYF n»”" Gyyccax uC i.avua. Guts biuc uvci utic uuitei. cis

we assist you and then testify before the various legislative
committees.

An equally difficult task is going to be the forging of something
that 1is enforceable. The major problem the Board of Fisheries
has had with requests to restrict the use of aircraft is that its
authorities are limited in the field. I expect the Legislature
will have the same problem. While both bodies can restrict the
use of aircraft in fishing operations, the state cannot control
the airspace; only the federal government has the authority. So,
what happens is a situation where 1if restrictions are in place,
the pilot and fishermen can avoid citation by saying the aircraft
was used for supplies or navigation, and the 'state must prove
otherwise. This 1is the experience we had when spotter aircraft
were prohibited in the Kodiak herring fishery.



"The Honorabhle -2- June 11, 1985
Peter Goll

My staff will be glad to contribute ;>ur past experience regarding
regulations relative to the use of aircraft in fishing operations
to your drafting process. I will ask Bob Clasby to work directly
with Rodger Painter on this.

Sincerely,

Don W. Collinsworth
Commissioner

cc: Bob Clasby
Rodger Painter
Larri Spengler
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GENERAL PROVISIONS

5 AAC 39.175. USE OF LIGHTS PROHIBITED. It is unlawful lo use artificial
lights to attract salmon out of closed waters (or the purpose of a commercial tak-
ing

Authority: AS 16.05.251(a)(4),(7),(8)

5 AAC 39.180. TIME LIMIT FOR PRESERVATION OF SALMON. It Is unlawful to
preserve for sale as food any salmon, un’ess It has been canned, salted, iced,
frozen, brine chilled, smoked or dried within 48 hours alter being killed.

Authority: AS 16 05.250(3)

5 AAC 39.185. POLICY ON CLOSURES DUE TO ILLEGAL FISHING, (a) Some
fisheries have had a documented history of illegal commercial fishing dating
back to 1968. Enforcement efforts by the Department of Public Safety have been
largely ineffective In controlling this recurring problem on a long-'erm basis. The
Board recognizes the difficulty of enforcement in some areas ol the stale, and,
although the current regulations are sufficlont to protect fish stocks, they may be
ineffective due to special enforcement problems.

(b) In the Interest of the conservation of valuable renewable fish resources, the

Board of Fisheries directs the commissioner, or his authorized designee, to lake
the following actions given tho specified circumstances. Il illegal fishing ac-
tivities develop to the point that regulations pertaining to protection of fish
stocks become Ineffective, the commissioner shall consider closing the aflected
fishery by emergenc order for a period of up to one week. When the fishery
reopens and lllegal fishing continues to be a problem, the appropriate fishery
may be closed for an additional period of time. Continued violations may result in
additional closuros of the fishery.
Authority: AS 16.05.060
AS 16.05.251(a)Vi cr.d (7)

5 AAC 39.190. DRIVING SALMON PROHIBITED. It Is unlawful to drive or at-
tempt to drive salmon from walors closed to salmon fishing.
Authority: AS 16.05.251(7) and (8)
AS 16.10 010

5 AAC 39.195. ANNOUNCEMENT OF EMERGENCY ORDERS. Announcement
of emergency orders will be publicized and made known to Inlorcsted persons,
fishermen, buyers, packers and canneries by one or moro of the following means
if possible:

(f) radio transmission by department stations:
(2) notice posted at canneries and public places;

(3) press releases and announcements In local newspapers and commer-
cial radio stations;

(4) telegrams and commercial radio facilities.
Authority: AS 16.05.060

5 AAC 39.197. UNLAWFUL POSSESSION OF FISH. No person may possess,
purchase, sell, barter or transport fish within the slate or within waters subject to
the jurisdiction ol the state If that person knov/s or has reason to know that ths
fish were taken or possessed in contravention of chs.3-39 of this title.

Authority: AS 16.05.251(aX10)

86
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GENERAL PROVISIONS

5AAC 39.198. FOREIGN FISH PROCESSING PERMITS, (a) Except as pi
ed in this chapter, a foreign fishing vessel is prohibited from engaging in fisti
cessing in the interi— ers of Alaska.

(b) A foreign lishiug vessel may engage in lish processing in the inlernal w
ol Alaska if

(1) the foreign nation under which it is flagged will be a party to an &<
mont or a treaty, as required by 16 US C. § 1856(c), and during the time tho vr
will engage in the lish processing;

(2) the owner or operator 0! the foreign fishing vessel, or a person ropre
ling the owner or operator, applies to lhe governor for, and is granted, a loroign
cessing permit for the vessel lo engage in fish processing h lhe internal waloi
Alaska.

(c) The governor will not grant a permit under (b)(2) of lhis section if he de
mines that fish processors in Alaska have adequate capacity, and will use that capa>
to process all of the United State- harvested lish from lhe fishery concerned t
are landed in Alaska.

(d) Indetermining whothor or not fish processors in Alaska have adequate cap
ty, and will use that capacity, to process all of the Unily-.i Slates harvested fish fr
(he fishery, the governor will, in his discretion, consider the following factors:

(1) the total allowable catch expectod in lhe fishery;

(<) availability and capability or harvesting vessels in Alaska, seasonal fishi
and processing schedules, an J marketing and olh”r similar conditions in tho fishi
concerned und in alternative fisheries;

(3) availability of labor, adequacy and condition of processing machine
froozers, and cold storage facilities of fish processors in Alaska, and the ability,
tent and plans of those processors lo process particular species;

(4) economic considerations, including contracts, agreements, and negoi
lions *Ir the purchaso of United Stales harvostod lish by processors in Alaska;

(5) geographical considerations including proximity ol harvest areas to tl
lacilitios ol lish processors in Alaska; and

(6) tho extent to which fish processors In Alaska havo processed particul.
spocles.

(e) An owner or operator ol a foreign fishing vessel who submits an applicalio
for a pemit to engage in lish processing in Ihe internal waters ol Alaska must

(1) slato the reasons why fish processors in Alaska do not havo adoquat
capacity, or will not use thoir capacity, to process all of the Unik j Statos harvosto
lish from lho fishery concornod that are landed;

(2) provide lhe following Information
(A) vessel description and identification;

(B) names and descriptions of the vessels, if known, Irom which the ap
plicanl will purchase fish;
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110.  Unclassified game
115, Waterfowl, snipe, and cranes

120.  (Repealed) _
125. Control of predation >y wolves
126.  Wolf predation control programs

5AAC 81.070. RIG GAM I.. Repealed 4/5/81,

5 AAC 81.072. GIiNI'RAL GAMIi PROVI-
SIONS. 1lie following methods and means of
taking game are prohibited:

(1) by shooting from. on. or across a high-
way,

(2) with the use of poisons except with the
written consent of the Board of Game:;

(3) with the use of helicopter or rotoreraft in
any manner, including transportation either to
or from the field of any unprocessed game or
parts of game, hunters or hunting gear, or any
equipment used in the pursuit or retrieval of

game; this paragraph does not apply to trans-
portation of hunters, hunting gear, or game dur-

Ing emergency rescue operations in a life-
threatening situation;

(4) unless otherwise provided in this chapter,
from any mechanical vehicle or from a motor-
driven hoat unless the motor h
pletely shut »ITand the boat's progress from the
motor's powei has ceased; however, a motor-
driven boat underway may be used in taking
wolves and coyotes in all units, and in taking
caribou in Unit 23;

(5) with use of an aircraft, suowmaehine,
motor-driven boat, or other motorized vehicle
for the purpose of driving, herding, or molesting
game;

(6) with the use or aid of a machine gun, set
gun, or a shotgun larger than 10 gauge;

been com-

il L .,ni, tvg /x; iin 82. Reg. 83;1
6/30/83, Reg. 86; am 6/30/84. Reg.«)() j
Authority: AS 16.05.21

|ililor's Note; Hie test of 5 AAC 8L(172 ii lum-il on 5 Al
81.120 which was inelici t belnrc 1980. I

5 AAC 81.075. RIG GAME, (a) The follmvil
methods and means of taking big game ate pr
hihiled. in addition lo the prohibitions listed
5AAC 81.072: 1

\1) with the aid or use of a dog. except tit;
dogs may be used to hunt black bear under (it
terms of a permit issued by Ihe commission
under 5 AAC 81.040:

(2) with the use of traps, snares, or har>e»
arrows:

(3) while big game animals are swimming
except that swimming caribou may be taken it
Unit 23; i

(4) a person who has been airlu me may not |
take or assist in taking big game until after 3:00 |
a.m. following the day in which the Ilyina
occurred; however, this subseelion does not
apply to the following:

(A) taking or assisting in taking Sitka
black-tailed deer in Units 1- 6 and 8;

(R) repealed 6/23/85;

(5) from any boat in Units 1 - 5. except
Ehat wolves may be taken in Units | - 5 froma
oat;

(6) repealed 6/28/85.

(b) The following methods and means of
taking big game are authorized:

(1) with a shotgun, muzzle-loading rillc. or
rillc or pistol using center-filing cartridges:

5-124
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