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D e c e m b e r  4th, 1985

G o v e r n o r  Bill S h e f f i e l d  
C a p i t a l  Building  
J u n e a u , A la ska

D ear Governor S h e f f i e l d r

T h e  C i t y  of C r a i g  h a s  j u s t  r e c e i v e d  m o r e  bad nevs a b o u t  it's 
i n s u r a n c e  coverage.. I k n o w  t h i s  i s s u e  is of c o n c e r n  t o  y o u  
a n d  t h i s  i n f o r m a t i o n  is p a s s e d  a l o n g  f o r  y o u r  i n s u r a n c e  task  
f o r c e f if it is sfcll activer and for y o u  b e c a u s e  w e  n e e d  y o u r  
s u p p o r t - f o r  a tort l i a b i l i t y  limit law. ____ _ _ _ _ _ -----  --- -

T h e  l a t e s t  h o r r o r  s t o r y  c o n c e r n s  the c i ty's u m b r e l l a  l i a b i l i t y  ; 
coverage. C u r r e n t  c o v e r a g e  is 5 m i l l i o n  d o l l a r s  a b o v e  a l l  o f  "j 
t h e  ci ty's u n d e r l y i n g  policies. The a nnual p r e m i u m  is $ 1 4 , 8 9 7 . 0 0  
(up from $3200.00 the y e a r  before,. The p o l i c y  expires in January, 
1 9 8 6  a n d  t h e  o n l y  a v a i l a b l e  c o v e r a g e  w i l l  cost $ 1 3 , 0 0 0 . 0 0  for 
the f irst six months and $ 2 0 , 0 0 0 . 0 0  per a n n u m  t h e r e a f t e r .  T h e  
b a d  news is that the a m o u n t  of c o v e r a g e  is r e du ced from 5 m i l l i o n  
d o l l a r s  t o  $500, 000 a n d  t h e  c o v e r a g e  w i l l  & p p l y  o n l y  to the 
a u t o  and genera l l i a b i l i t y  policies. We can not p u r c h a s e  u m b r e l l a  
c o v e r a g e  for w o r k e r s  c o m p e n s a t i o n ,  e m e r g e n c y  m e d i c a l ,  p o l i c e  
p r o f e s s i o n a l  or errors and o m i s s i o n s  coverage.

A s i d e  f r o m  the i n c r e d i b l e  p r e m i u m  c o s t s  (which a c c o u n t  for a l m o s t  
o n e  half of t h e  p r o p e r t y  t a x  l e v y  in C r a i g )  t h e  c o v e r a g e  is 
s i g n i f i c a n t l y  reduced or unavai l a b l e .

L o c a l  g overnmen ts are p l a c e d  in the s i t u a t i o n  of t r y i n g  to p r o v i d e  
a m u l t i t u d e  of varied s e r v i c e s  f r o m  e m e r g e n c y  s e rvice to s ewerage,  
d a y c a r e ,  r e c r e a t i o n ,  h a r b o r s ,  t r a n s p o r t a t i o n ,  c o n s t r u c t i o n ,  
s o c i a l  services; you k n o w  t h e  list. We o p e r a t e  w i t h  p e r s o n n e l  
w h o  v a r y  f r o m  p r o f e s s i o n a l l y  t r a i n e d  i n d i v i d u a l s  to v o l u n t e e r s  
w h o  are trying just to m a k e  t h e  t o w n  a b e t t e r  p l a c e  t o  l i v e .
W e  have continuous e x p o s u r e  to i n n u m e r a b l e  lawsuits. M o s t  c i t i e s  
o p e r a t e  w i t h  limited r e s o u r c e s  a nd w e  can no longer i n s u r e  o u r s e l v e s  
sufficiently . We can not  ask v o l u n t e e r s  (or employees) to p l a c e 
p e r s o n a l  homes or sa v ings on the line b e c a u s e  they m a y b e  p e r s o n a l l y  
n a m e d  in a civil rights, m e d i c a l  m a l p r a c t i c e , o r  s i m i l a r  lawsuit.

A b s e n t  a state lottery, the n e x t  b e s t  g a m e  in t o w n  is "sue the 
c i t y” (or state or school d i s t r i c t  or borough). W e  need a limit 
o n  t h e  a m o u n t  of m o n e y  t h a t  can be a w a r d e d  in a c l a i m  a g a i n s t  
a g o v e r n m e n t a l  entity. (I'd like to see it a pply  to e v e r y o n e ,  
b u t  m y  concern now is for the city). Sin ce w e  can't g e t  u m b r e l l a  
coverage, w e  need a s tatue to p r o t e c t  us so g o v e r n m e n t a l  f u n c t i o n s  
c a n  c o n t i n u e .  O t h e r w i s e ,  I b e l i e v e ,  w e  f a c e  s e r i o u s  t h r e a t s  
by the loss of services as i n s u r a n c e  costs or u n i n s u r e d  e x p o s u r e  
o r  u n i n s u r e d  awards increase.

I read that a recent Rand C o r p o r a t i o n  s u r v e y  of l a wsui t s e t t l e m e n t  
c l a i m s  in t h e  a s b e s t o s  i n d u s t r y  s h o w e d  t h a t  f o r  e v e r y  $1.(10
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a w a r d e d  t o  p l a i n t i f f s , 95 c e n t s  w e n t  t o  d e f e n s e  l a w y e r s  and  
64 cents w e n t  to p l a i n t i f f‘b lawyers. A b o u t  2/3 of the s e t t l e m e n t s  
g o  to the lawyers. I k n o w  the Al a s k a  Bar A s s o c i a t i o n  is o r g a n i z i n g  
to oppose a t o r t  l i a b i l i t y  law for obviaous reasons. The A m e r i c a n  
T r i a l  L a w y e r s  A s s o c i a t i o n  is o r g a n i z i n g  for the same f i g h t  o n  
the national level. T h e s e  s p e c i a l  i n t e r e s t s  s e l f i s h l y  i g n o r e  
the w h o l e  problem.

N o w  t h e  p i t c h  f o r  h e l p :  W i l l  y o u  i n t r o d u c e  a tort l i a b i l i t y
b i l l  to p r o t e c t  g o v e r n m e n t s  f r o m  e xorbitant claims? Some s t a t e s  
B t i l l  h a v e  s o v e r i g n  i m m u n i t y  for g o v e r n m e n t a l  units, w h i c h  is 
a possibility. P o l i t i c s ,  I ' m  afraid, will d i c t a t e  the p a r t i c u l a r s , 
b u t  w e  n e e d  s t r o n g  i n i t i a t i v e  to get the l e g i s l a t i o n  rolling. 
I hope you find it c o n s i s t e n t  w i t h  your a d m i n i s t r a t i o n ' s  p o l i c y  
t o  c o n t i n u e  t h e  i n i t i a t i v e  y o u  h a v e  s h o w n  b y  a p p o i n t i n g  t h e  
task force and t a k e  t h e  n e x t  step to i n t r oduce the  l e g i s l a t i o n  
w e  need.

City A d m i n i s t r a t o r

cc: E l i z a b e t h  C u a d r a
S cctt Burgess, A M L  
S e n a t o r  Dick E l i a s o n  
R e p r e s e n t a t i v e  P e t e r  Goll 
M a y o r  S p r ague & C o u n c i I m e m b e r s
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ttidtMiiLCancilllallQflS .-Premium. Increases and 
Monrene^a 15;— 13115-State Insurance Department and Legislative
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October 17, 1985

Circular
Letter
(8/15/85)

FORM

Directive 
No. 1-85 
(1/7/85)

Letter
(7/26/85)

Dulletin 
Ho. 85-7 
(9/18/85)

(1(Informa­
tional
Dullet in 85- 
103 (7/25/85)

APPLICABILITY 

Commercial Lines

Property/Casualty

Commercial Lines

Commercial Lines

Property/Casualty

conciici

"Case and contract Midterm 
laws; unfair trade Cancellations 
practices."

Statute and 
Directive 20-67

Unfair Trade 
Practices Act

Unfair Trade 
Practices Act

Unfair Trade 
Practices Act

Pol icy
Cancellations

CfltttEHELUAII Qll&LE
State's cancellation laws pertain only to aulo. 
Contract of adhesion. Insurers "violate trust" 
by midterm cancellations. Threatens 
“administrative action."

L_mprehensive bulletin restates specific statutory 
restrictions and previous department position.

L Nonrenewa’s Specifically prohibits wholesale cancellations.

Midterm Threatens legislative action if abuses do not
Cancellations, cease, as well as administrative action under 
Premium the unfair trade practices act. Cancellations
Increases and price increases proper only upon “factors...
& Honrenewals not present at the inception of coverage."

Midterm "Indiscriminate cancellations and nonrenewals"
Cancellations will be reviewed as possible unfair trade prac- 
& Nonrenewals Lices. Bulletin threatens an ultimate legislative 

response.

Inadequate 
Notice of 
Nonrenewals/ 
Premium Increases

Bulletin primarily directed at inadequate notice 
of nonrenewals and premium increases.

(2)Informa- 
t i ona1
Bulletin 85- 
279 (U/13/85)

Conmercial 
Property/Casualty

F 1 Ida Insurance 
Laws

Midterm Letter Issued "guidelines" providing that
Cancellations "cancellation, particularly midterm cancellation, 
& Noirenewals ...is appropriate only...as a result of...factors 

...not present at the inception."

Bullet in 
(7/16/85)

Property/Casualty Unfair Trade Midterm Any action not justified by "sound underwriting
Practices Act Cancellations or pricinq considerations" will be scrutinized as

8. Premium a possible unfair trade practice. "Individual
Increases risk factors" are key.

Bulletin No. Conmercial Unfair Trade
85-1 (3/20/85) Property/Casualty Practices Act

Midterm 
Cancellations 
& Premium 
Increases

Action must be based on individual risk factors. 
Unjustified actions will be reviewed as possible 
unfair trade practice.

Kansas Bulletin Property/Casual ty NAIC Resolution Midterm Threatens legislative and administrative action if
1985-20 Cancellations Insurers continue to correct their errors at the
(8/15/85) & Nonrencwals expense of innocent policyholders.



Louisiana

Maryland

Minnesota

Montana

Nevada

New Jersey

North
OakoLa

Directive »58 Conmercial Lines 
( 7/1 Z/liS)

Bulletin Conmercial Lines
to select
companies

(l) Proposed Ccninercial Lines 
Rules 7700 
2400 (8/19/85)

(2) Bulletin Conmercial Lines 
85-5

Emergency Property/Casualty
Rules
(7/19/85)

Amended All Property/
Rules 687B. Casualty including
510 (6/20/85) Conmercial

Emergency Property/Casualty
Regulations
N.J.A.C.1 1 : 1 - 2 0 . 1

House Property/Casualty
Concurrent
Resolution
No. 3082

"Insurance 
Rating taws"

Unfair Trade 
Practices Act

Minnesota 
Insurance Cole 
{45.023; {72A.19

Unfair Trade 
Practices Act

Unfair Trade 
Practices Act

Insurance Code 
(N.R.S. 687B.310)

Unfair Trade 
Practices Act

Oklahoma Statute Commercial Lines
(H-14Z4;
36 O.S. 4807)

Midterm Bulletin contains guidelines regarding
Cancellations cancellations and nonrenewals. Unclear as to 
8. Nonrenewals precise statutory authority.

Midterm
Cancellations

Midterm
Cancellations

Hidterm 
Cancellations, 
Premium 
Increases 
& Nonrenewals

Midterm 
Cancellations, 
Premium 
Increases 
8. Nonreni.'wals

Midterm 
Cancellat ions 
8. Nonrenewals

Midterm
Cancellations,
Premium
Increases,
Nonrenewals

Cancellations,
Nonrenewals,
Premium
Increases

Midterm 
Cancellations

Directive used unfair trade practice act as basis. 
Department is contemplating permanent rules.

Proposed rules specify limited permissible bases 
for midterm cancellation of conmercial policies. 
Notice of cancellation must be given sixty (6U) 
days in advance and must specify basis.

Bulletin primarily directed toward failure fo give 
adequate notice of nonrenewals, premium increases 
and nonrenewals. Notice should be provioed "at 
the time such information becomes available and no 
later than sixty (60) days prior to the 
anniversary or expiration dale of the coverage." 
The comnissioner has issued a draft of compromise 
rules to be published formally in mid-Cctober.

Rules cited complaints from policyholders.
Complex rules specify permissible bases lor 
midterm premium increases and cancel la!, ion as well 
as nonrcnewals. Violation of guidelines 
constitutes unfair trade practice.

Amended rules repealed previous exemptions of 
conmercial lines from statutory cancellation and 
nonrenewal instructions. Rules cited 
"unprecedented number" of midterm cancellations, 
often of entire lines.

Emergency regulations prohibit midterm premium 
increases and/or reductions during policy term. 
Rules issued on emergency basis by ccinnissioner in 
conjunction with governor and proposed to be 
adopted permanently. NAII had joined in a lawsuit 
challenging the regulations as unconstitutional.

-louse-Senate concurrent resolution directed a 
study of current cancellation, nonrenewal, and 
premium increase problems. Current statutes in 
place do not han lie these problems.

1985 statutory provision designed to curb midterm 
cancellation of conmercial policies. Statute 
delineates permissible bases for such action.



Oregon

South 
Carolina

Texas

Washington

Wisconsin

RLZWWu,

(1) Bulletin 
(3/7/85)

(2) Rules 
(9/19/85)

Property/Casualty

Emergency
Rule
(10/17/85)

Builetin 
(6/25/85)

Statutes 
48.17.080. 
48.18.2901

Fullet in 
(8/31/85)

Conmercial
Lines

Property/Casualty

Conmercial Lines

Conmercial Lines

Unfair Trade 
Practices Act

Unfair Trade 
Practices Act

Trade Practices 
Law; Case Law

Existing Rules 
and Statutory 
Provisions

Property/Casualty Statute

"Insurance 
Rating Laws"

Midterm Informal bulletin criticized insurers for
Cancellations midterm cancellation of entire lines of coverage.

Insurers violate a trust, as well as the u n f a i r  
trade practices act.

Midterm Rules issued on emergency basis (5/30/85); adopted
Cancellations, permanently (9/19/85). Rules require ttmcl*
Premium 
Increases. 
Nonrenewals

Midterm 
Cancellation; 
Inadequate 
Notice of 
Nonrenewal

Midterm
Cancellations

Cancellations 
& Nonrenewals

Midterm 
Cancellations 
& Premium 
Increases

notice of nonrcnewal, restrict midterm cancella­
tion; prohibit midterm premium increases, and 
regulate nonrencwals. Final version contains a 
number of changes; most were favorable. Applica­
tion only to conmercial lines. Proposed thirty 
day nonrenewal notice cut to twenty days.

Regulations restrict midterm cancellations, 
specifying permissible bases therefore: require 
notice of cancellation ten days in advance; 
and require thirty day notice of nonrenewal.
As in other states, it has been suggested these 
rules lack statutory authority.

Bulletin reiterated necessity of adhering to 
existing rules governing midterm conmercial lines 
cancellations.

1985 law amended comprehensive statute already 
in place. Increases minimum notice of 
cancellation (20 to 45 days) and specified 
permissible reasons for nonrencwal.

Bulletin encourages insurers to curb midterm 
cancellations and rate increases.



CIT IZENS  COALITION ON TORT REFORM, INC .

One o f  the g r a v e s t  p r o b l e m s  f e e i n g  i n d i v i d u a l s ,  g o v e r n m e n t s  and
b u s i n e s s e s  i n  A l a s k a  t oda y  i s  t he  d r a m a t i c  r i s e  i n  l i a b i l i t y
p r e m i u m s .  At  the  p r e s e n t  t ime  t h e  p r o b l e m  i s  compounded  by a
v a r i e t y  o f  f a c t o r s .  W h i l e  i n s u r a n c e  p r e m i u m s  a r e  b e i n g ,  
i n c r e a s e d ,  many  i n s u r a n c e  c o m p a n i e s  a r e  p u l l i n g  back  f r o m  
s e r v i c i n g  p o l i c i e s  i n  A l a s k a .  The r i s k s ,  e s p e c i a l l y  i n  the Bush,- 
a r e  t o o  g r e a t .  L e g i s l a t i v e  r e m e d i e s  a r e  n e e d e d .  " F o l 1o w i n g  i s  a
summar y  o f  p r o p o s a l s  f r o m  the C I T I Z E N S  COALITION ON TORT REFORM
INC .

1 . CAP NON-ECONOMIC AWARDS a  -O  ^  ?  ^  s j  c

(T
N o n - e c o n o m i c  a w a r d s  c o m pen s a t e  a v i c t i m  f o r  p a i n  and 

£'/T <t l - s u f f e r i n g ,  1 o ss  o f  c o n so r  t i urn a nd  o t h e r  i n t a ng  i b l  e 1 o sses  .
p *  ' >  A cap w i l l  e s t a b l i s h  c o n s i s t e n c y  and  r e s u l t  i n  p r e d i c t a b l e

nJ ^  i n s u r a n c e  p r o g r a m s .  We s u g g e s t  a max imum a w a r d  o f  5 2 5 0 , 0 0 0 .

A r e c e n t  U n i t e d  S t a t e s  Sup reme  C o u r t  d e c i s i o n  a l l o w e d  
C a l i f o r n i a  to  impose a l i m i t  c f  5250  , 8 8 0  . '

MANDATE STRUCTURED SETTLEMENTS

S t r u c t u r e d  s e t t l e m e n t s  p r o v i d e  f u t u r e  p a y m e n t s  to  the v i c t i m  
e q u a l  to  the  t o t a l  a w a r d .  The f u t u r e  pay men t s  a r e  
c o n s i s t e n t  w i t h  the v i c t i m ' s  l o s s .

b y  /  £ .  M. . • /_  ■ /”r-  U.’ S- * '
- c  l  ,  / . '-) . O •<_ f i  -

"  S / .A  ^  Lt « <

3^, P I  SCLOSE COLLATERAL INCOME SOURCES

J u r i e s  c u r r e n t l y  a r e  not  a l l o w e d  t o  know when a v i c t i m  has
i n s u r a n c e  c o v e r a g e  and h a s  a l r e a d y  been  c omp e n s a t e d .
A c c o r d i n g l y  t h a t  c o v e r a g e  i s  i g n o r e d  i n  j u r y  a w a r d s .

4 .  SET A SL ID ING  SCALE OF ATTORNEY'S CONTINGENT FEES 

^ 7
'^'Sc/L  A s l i d i n g  s c a l e  w i l l  i n c r e a s e  t he  p r o p o r t i o n  to  the  v i c t i m
J t „ t he  amount  o f  the award  i n c r e a s e s .  • ' C u r r e n t  p r a c t i c e

a l l o w s  an a t t o r n e y  a se t  p e r c e n t a g e  I r r e s p e c t i v e  o f  the
'* amoun t  o f  the  a w a r d .

T he  C a l i f o r n i a  s l i d i n g  s c a l e  h a s  been  u p h e l d  as  
c o n s t i t u t i o n a l .  • •

5 .  MODIFY JOINT AND SEVERAL L I A B I L I T Y

S e v e r a l  l i a b i l i t y  w i l l  a p p o r t i o n  r e s p o n s i b i  1 i t y  i n  
a c c o r d a n c e  wi  th d e g r e e  o f  f a u l  t .  Unde r  c u r r e n t  p r a c t i c e  o f  
J o i n t  and  S e v e r a l  l i a b i l i t y ,  a n y o p ?  a t  f a u l t  may be subj*Sct 
t o  the t o t a l  l i a b i l i t y .



REQUIRE IT EM I ZftTI ON OF ALL JURY WA RDS

The j u r y  s h o j l d  make i t s  a w a r d  -for d amages  w i t h  s p e c i f i c  
a m o u n t s .  Damages w i l l  be i t e m i z e d  so a s  to  r e f l e c t  t he  
m o n e t a r y  d i s t r i b u t i o n  among e c o n o m i c  l o s s e s ,  n o n - e conom ic  
l o s s ,  f u t u r e  l o s s e s ,  p a s t  e x p e n s e s  a nd  o ^ h e r  l o s s e s  as  
app 1 i c a b l  e . t*

. I
S i m i l a r  l e g i s l a t i o n  has  b e e n  a d o p t e d  by  • the S t a t e  o f f  
I l l i n o i s  i n  May o f  1905 . •

A3 0L ISH  RULE 32‘ —— %.

T h i s  e l i m i n a t e s  an a d d i t i o n a l  e x p e n s e .  . C u r r e n t  p r a c t i c e  
a l l o w s  j u r i e s  to  make an a w a r d  f o r  d amag es  w h i c h  i n c l u d e s  
a t t o r n e y ' s  f e e s .  Under  R u l e  8 2 ,  the c o u r t  can  ad d  up to  1QZ. 
o f  the aw a r d  f o r  a t t o r n e y ' s  f e e s .  (An a t t o r n e y  can c l a i m  
and  r e c e i v e  up to  16X o f  t h e  s e t t l e m e n t  even  i f  . the case  
does  not  go  to  c o u r t . )

MODIFY PREJUDGEMENT INTEREST

In t« " » s t  s h o u ’d a c c r u e  f r om  t he  t ime  o f  a w a r d  o r  f i r s t  o f f e r  
o f  ; i i  r, t . C u r r e n t  p r a c t i c e  a l l o w s  f o r  i n t e r e s t  t o  
a c c r u e  f r c ;r  t ime  o f  occu r  an c e .  Th i s w i 1 1 e l i m i n a t e  a n -
u n r e a s o n a b l e  e x p e n s e .  . -

REUI SE IJRQNGFUL DEATH STATUTE

A cap on w r o n g f u l  d e a t h  a w a r d s  w h e r e  t h e r e  . a r e  no l e g a l  
d e p e n d e n t s  w i l l  e l i m i n a t e  u n r e a s o n a b l e  . e x p e n s e s .  The 
max imum b e n e f i t  p a y a b l e  f o r  w r o n g f u l  d e a t h ,  i n  i n s t a n c e s  o f  
no  s u r v i v i n g  depende/S!Ts, s h o u l d  be l i m i t e d  t o  $ 2 5 , 6 6 0 .

S i m i l a r  l e g i s l a t i o n  e x i s t s  i n  M o n t a n a .  ’ •

r  • ’ ■ /  /
PLN IT IUE  DAMAGES -  * * 'S'- . •

—  xs- /! r ,:* ; /r u ./Z . T o  u s -j a -

A w a rd s  f o r  p u n i t i v e  d a m a g e s ' s h o u 1d a c c r u e  to  the b e n e f i t  o f  
s o c i e t y  a s  a w h o l e ,  i e . ,  the S t a t e  o f  A l a s k a .

S t a t u t e  o f  L i m i a t i on s ’ V\-«-

_  V
The c u r r e n t  s t a t u t e s  o f  l i m i t a t i o n  s h o u l d  be mod I f  i ed . t o  
i n s u r e  t h a t  ^ .LJjey a r e  a p p l i c a b l e . '  t o  a r e a s o n a b l e  t fme 
c e r t a i n .  Recen t  i n t e r p r e t a t i o n s  open  the  i n d i v i d u a l  t o  
l i a b i l i t y  t o  an i n d e f i n i t e  t i m e  f u t u r e .  The r e s u l t  i s  t o t a l  
u n p r e d i  c t a b i  1 i t y  and  u n l i m i t e d  e x p o s u r e  i s  an u n i n s u r e d s  
r i s k .  . •



12 .  REQUIRE AN AFF IDAV IT  OF MERIT

As a c o n d i t i o n  o f  f i l i n g  a c o m p l a i n t ,  t he  p l a n t i f f /s
a t t o r n e y ,  must  c e r t i f y  t h e r e  i s  r e a s o n a b l e  an d  m e r i t o r i o u s
c ause  o f  f i l i n g  the a c t i o n .  The p l a n t i f f ' s  a t t o r n e y  must
c e r t i f y  t h a t  he h a s  c o n s u l t e d  and  r e v i e w e d  t he  f a c t s  w i t h  a
c o m p e t e n t  a u t h o r i t y  and has  d e t e r m i n e d  t h e r e ,  i s  r e a s o b n a b l ^  
and  m e r i t o r i o u s  cause  f o r  f i l i n g  the a c t i o n .

S i m i l a r  a c t i o n  has  been  a d o p t e d  by the  S t a t e  o f  I l l i n o i s  i n  
May o f  19 S 5 . '

1 3 .  SPECIAL DAMAGES IN COUNTERCLAIMS

E l i m i n a t e  the r e q u i r e m e n t  to  show s p e c i a l  d a m a g e s .  T h i s  
w i l l  r e q u i r e  the p l a n t i f f ' s  a t t o r n e y  t o  be h e l d  t o ’ the same 
s t a n d a r d  o f  c a r e  p r i n c i p l e s  r e q u i r e d  o f  o t h e r  p r o f e s s i o n a l s .

1 4 .  EXPERT 10 I TMESSES

S t r i c t  g u i d e l i n e s  must  be e s t a b l i s h e d  f o r  e x p e r t  w i t n e s s  
s t a n d a r d s  i n c l u d i n g  c u r r e n t  e x p e r i e n c e ,  s u b s t a n t i a l  p o r t i o n  
o f  h i s  o r  he r  t ime  c u r r e n t l y  i n v o l v e d  i n  t he  p r a c t i c e  and 
d e m o n s t r a t i o n  o f  a k n o w l e d g e  o f  the s t a t e  o f  the a r t .  
C u r r e n t l y  t h e r e  a r e  some e x p e r t  w i t n e s s e s  whose s o l e  
p r a c t i c e  I s  b e i n g  an e x p e r t  w i t n e s s .

15 .  UNTRUE ALLEGATIONS • . ■ .

L e g i s l a t i o n  i s  n e e d e d  to  p e r m i t  a w a r d  o f  a t t o r n e y ' s  f e e s  and 
paymen t  o f  r e a s o n a b l e  e x p e n s e s  f r o m  p a r t i e s  m a k i n g  u n t r u e  
a l l e g a t i o n s  w i t h o u t  r e a s o n a b l e  c a u s e .

C u r r e n t l y  t h e r e  i s  no p r o h i b i t i o n  to  p l a n t i f f s  m a k i n g  
a l l e g a t i o n s  w h i c h  a r e  u n t r u e .  S i m i l a r  l e g i s l a t i o n  h a s  been 
a d o p t e d  b y  the  S t a t e  o f  I l l i n o i s  i n  May o f " l ? 3 5 . -  1'•

1 3 .  MANDATORY ARBITRATION ' . .

C o n t r a c t s  s h a H  p r o v i d e  f o r  m a n d a t o r y  a r b i t r a t i o n .  The l a w  
s h o u l d  p r o v i d e  f o r  j u d i c i a l  r e v i e w  o f  t he  a r b i t r a t i o n  
h e a r i n g s .  I n  the e v e n t  the  m a n d a t o r y  a r b i t r a t i o n  i s  
s u b s t a n t i a l l y  u p h e l d ,  the p a r t y  r e q u e s t i n g  t he  j u d i c i a l  
r e v i e w  s h a l l  assume a l l  c o s t s  a n e s  r e l a t e d  t o  the a p p e a l .



OTHER S IGN IF ICANT  ISSUES

P r o v i s i o n  -for e a r l y  d i s m i s s a l  o f  u n i n u o l v e d  p a r t i e s  by  
T i l i n g  an A f f i d a v i t  o f  N o n —I n v o l v e m e n t .

R e q u i r e  r e l e a s e  o f  r e c o r d s  p r i o r ' t o  the  i n s t i t u t i o n  o f  a 
su i t •

Ma nda te  ad v ance  n o t i c e  o f  a t  l e a s t  60 d a y s  p r i o r  to  the lV 
c a n c e l l a t i o n  o f  i n s u r a n c e  and  p r o v i d e  f o r  a t i m e l y  r e t u r n  o f  
u n e a r n e d  p r e m i u m s .

R e q u i r e  d i s c l o s u r e  o f  s e t t l e m e n t  i n f o r m a t i o n  to  l i c e n s i n q  
au t h o r i t y . ' y

P r o v i d e  r e a s o n a b l e  i m m u n i t y  i n  a n t i - t r u s t  s u i t s , e x c e p t  i n
the  i n s t a n c e  o f  m a l i c e  and  p r o v i d e  p e n a l i t i e s  f o r  f r i v o l o u s  
S U  I t s .

Make p r o v i s i o n  f o r  r e v i e w  o f  p r o f e s s i o n a l  a c t i v i t i e s  by 
p r o f e s s i o n a l  s o c i e t y .

R e q u i r e  a l l  d i s c i p i i n a r y  a c t i o n s  by  a n y  p r o f e s s i o n a l  g r o u p  
d u l y  c o n s i s t i t u t e d  to  be r e p o r t e d  t o  l i c e n s i n g  a u t h o r i t y .

L i m i t  a p p l i c a t i o n  o f  s t r i c t  l i a b i l i t y .

4



REPRESENTATIVE MIK E  N A V A R R E  

C/ 0  S O L D A T N A  LEG. INFO. O F F I C E  

L e g i s l a t i v e  A f f a i r s

from; D i v i s i o n  of Ins u ra n c e

Per y o u r  t e l e p h o n e  r e q u e s t  this date.

P l e a s e  call m e  or J o h n  G e o r g e  at 4 6 5 - 2 5 1 5  if we can f u r t h e r  assist.



ELEMENTS PASSED 3Y THE CALIFORNIA LEGISLATURE

C O N T I N G E N C Y  .-EE A G R E E M E N T S  - A sliding scale for con dr. gen 

C O L L A T E R A L  S O U R C E

LI M IT S  ON 1.IA51LITY - S 2 5 0 , 0 0 0  cap on nor.-econorcic l o s s e s

S i A I u T E  Or L I M I T A T I O N  - A tightened s t a t u t e  of l i m i t a t i o n s

cy fees

(pain and

P E R I O D I C  P A Y M E N T S  - P e r i o d i c  p a y m e n t s  & d i v e r s i o n a r y  trusts



A G E N D A  

October 5, 1985

P r e s e n t a t i o n  fro m  a re p r e se n t a t i v e  of the f o l l o w i n g  pro f e s s i o n s.

3 * D a y  C a r e  C e n t e r  O p erators - M a r g a r e t  W o l f e  

b* A l a s k a  A i r  C a r r i e r s  - Dave Zundell 

c - .Alaska T r u c k e r s  A s s o c i a t i o n  - T.J. T h r a s h e r  

A l a s k a  G e n e r a l  C o n t r a ct o r s  - Dick C a t t a n a u g h  

e- C . H . A . R . R .  ( Caberet, Hotel and R e s t a u r a n t  Reta i l e r s)  - Charles Sel

O v e r v i e w  o f  the I n s u r a n c e  aspect and h o w  it a f f e c t s  s o c i e t y  - given by

History of the liability issue - given by Dr. David McGuire

W r a p - u p  - g i v e n  by A1 Tama g n i



E X E C U T I V E  S U M M A R Y  0 ?  T H E  P R O B L E M

P e r h a p s  o n e  o f  t h e  g r a v e s t  p r o b l e m s  f a c i n g  b u s i n e s s e s  i n  

A l a s k a  t o d a y  i s  t h e  d r a m a t i c  r i s e  i n  l i a b i l i t y  p r e m i u m s .  T h e s e  

i n c r e a s e s  h a v e  b e e n  s o  d r a m a t i c ,  I n  f a c t ,  t h a t  m a n y  A l a s k a n  

t. u s  i n e s s e s  f a c e  t h e  r e a l i s t i c  p o s s i b i l i t y  o f  c l o s i n g  t h e i r  d o o r s  

b e c a u s e  t h e  c o s t  o f  i n s u r a n c e  i s  s o  h i g h  t h a t  i t  i s  n o t  i n  t h e  

b e s t  i n t e r e s t  o f  p r u d e n t  b u s i n e s s  m a n a g e m e n t  t o  c o n t i n u e  t o  do  

b u s i n e s s  F u r t h e r ,  t h i s  i s  n o t  a p r o b l e m  w i t h  a n y  o n e  s e c t o r  o f  

t h e  e c o n o m y ,  r a t h e r ,  i t  i s  a d i f f i c u l t y  f a c e d  b y  d a y  c a r e  c e n t e r  

o p e r a t o r s ,  t o o l  a n d  e q u i p m e n t  r e n t a l  c o m p a n i e s ,  d o c t o r s ,  a i r  

c a r r i e r s ,  n u r s e  m i d w i v e s ,  l a w y e r s ,  m u n i c i p a l i t i e s ,  c i t i e s ,  

a r c h i t e c t s ,  n o n p r o f i t  o r g c n i z a t i o n s ,  as  w e l l  a s  s m a l l  a n d  l a r g e  

b u s i n e s s e s  a n d  s m a l l ,  s i n g l e  p e r s o n  p r o p r i e t o r s h i p s .  T h e n  t h e r e  

i s  t h e  q u e s t i o n  o f  a v a i l a b i l i t y  i n  a d d i t i o n  t o  a f f o r d a b i l i t y  o f  

i n s u r a n c e .  M a n y  A l a s k a n  b u s i n e s s e s  a r e  f i n d i n g  t h a t  t h e y  c a n n o t  

f i n d  i n s u r a n c e  c o m p a n i e s  t o  f a k e  t h e i r  a c c o u n t  e v e n  i f  t h e y  a r e  

w i l l i n g  t o  p a y  t h e  p r e m i u m s .

At  t h e  p r e s e n t  t i m e  t h e  p r o b l e m  i s  c o m p o u n d e d  b y  a v a r i e t y  

o f  f a c t o r s .  F i r s t ,  w h i l e  i n s u r a n c e  p r e m i u m s  a r e  b e i n g
i n c r e a s e d , ma n y i n s u r a n c e c o m p a n i e s  a r e  p u l l i n g  ba c k f r om
s e r v i c i n g p o  1 1 c i e s  i n  A l a s k a . T h e  r • s k s , e s p e c i a l i y i n t h e
3 u s h , 2 r e t 0 0 g r e a t  S e c o n d , w i t h  n o  l e g i s l a t i v e f e m e i e s u n d e
c o n s i d e r a t i o n , i t  a p p e a r s t o  m a n y  o f  t h e s e  c o m p a n i e s t h a t
A l a s k a n s a r e  c o n t e n t  w i t h t h e s i t u a t i o n  as i t  n o w e x i s t s .
T h i r d , w i t h o u  t a c o n c e r t e d e f f o r t  b y  a l l  s e c t o r s  o f t h e A 1 a s ( < an

coo<v omy  - -  b o t h  p u b l i c  a n d p r i v a t e  s e c t o r s  — m o r e i n s u r a n c e
C omp a n i e s w i l l p r o b a b l y  r e c o n s i d e r  t h e i r  c o v e r a g e p o 1 i c i e s a n d
t he d i f f i cu  1 t i e s  A l a s k a n s f a c e t o d a y  w i l l  s u b s t a n t i a I 1 y wo r s e n .

WHO I S  A F F E C T E D  BY T H I S  D R A M A T I C  I N C R E A S E  I N L I A B I L I T Y  

I N S U R A N C E ?

T h e  c o s t  o f  l i a b i l i t y  i n s u r a n c e  i s  a c o s t  o f  b u s i n e s s  a n d  i s

p a s s e d  a l o n g  t o  t h e  c o n s u m e r  as  a r e  o t h e r  c o s t s .  A L L  A l a s k a n s

a r e  p a y i n g  f o r  t h i s  r i s e  in  l i a b i l i t y  i n s u r a n c e  in  t h e  p r i c e s  

t h e y  p a y  f o r  t h e  g o o d s  a n d  s e r v i c e s  t h e y  b u y .  As  t h e  p r e m i u m s

f o r  l i a b i l i t y  i n s u r a n c e  i s  ' r o l l e d  i n t o '  t h e  c o s t  o f  s e r v i c e  f o r

a d a y  c a r e  c e n t e r ,  f o r  i n s t a n c e ,  t h a t  c o s t  w i l l  b e  p a s s e d  a l o n g  

t o  a l l  o f  t h e  p a r e n t s  w h o  s e n d  t h e i c  c h i l d r e n  t o  t h a t  d a y  c a r e  

c e n t e r .  T h u s  a I i A l a s k a n s  a r e  p a y i n g  f o r  t h i s  c o s t  —  i f  t h e  

b u s i n e s s e s  w h o  a r e  p a y i n g  t h e  h i g h e r  l i a b i l i t y  c o s t  s t a y  i n  

b u s i n e s s .  A t  o n e  p a r t i c u l a r  d a y  c a r e  c e n t e r  in  A n c h o r a g e ,  f o r  

i n s t a n c e ,  t h e  o p e r a t o r  m u s t  c h a r g e  p a r e n t s  a l m o s t  J 2 0 0 p e r  c h i l d  

p e r  m o n t h  j u s t  t o  c o v e r  t h e  l i a b i l i t y  i n s u r a n c e  p r e m i u m  —  a n d  

c o v e r a g e  f o r  t h e  d a y  c a r e  c e n t e r  i s  o n l y  f o r  S 1 0 0 , 0 0 0 .

WHAT I S  THE S O L U T I O N ?

T h e  p r o b l e m  o f  a s t r o n o m i c a l  l i a b i l i t y  i n s u a n c e  r a t e s  i s  n o t  n /:• w 

i n  t h e  U n i t e d  S t a t e s .  M a n y  s t a t e s  h a v e  a t t e m p t e d  t o  r e s o l v e  t h i s  

i s s u e  i n  a v a r i e t y  o f  w a y s .  S o me  p r o p o s a l s  a r e  l i s t e d  b e l o w  f o r  
c o n s i d e r a t i o n



1)  P I  A C E  A C A P  ON N O N -E  CC N O M  I C A WA R D S

A n o n e c c n c m i  c a w i r d  i s  I r a d  i I ' o n a  I I y  t h a t  s u m  o f  m o n e y  w h i c h  

i s  g i v e n  t o  t h e  v i c t i m  i n  c o n p e  n s a t i o n f o r  ' p a i n  a n d  

s u f f e r i n g . '  T h i s  a w a r d  i s  s o m e w h a t  n e b u l o u s  s i n c e  t h e r e  i s  no 

w a y  t o  r e a l i s t i c a l l y  e q u a t e  t h e  ’ m o u n t  o f  p a i n  a n d  s u f f e r i n g  

w i t h  a d o l l a r  f i g u r e  T h e  C i t i z e n ' s  C o a l i t i o n  f o r  T o r t  D e f o r m  

p r o p o s e s  a c a p  o n  n o n e c o n o m i c  a w a r d s  o f  b e t w e e n  5 1 0 0 , 0 0 0  a n d  

$ 2 5 0 , 0 0 0  w h i c h  i s  i n  l i n e  w i t h  l e g i s l a t i o n  p a s s e d  b y  t h e  

I l l i n o i s  a n d  C a l i f o r n i a  l e g i s l a t u r e s ,  r e s p e c t i v e l y .

2 )  I T E M I Z A T I O N  OF L O S S E S

I n  t h e  e v e n t  o f  a n  i n j u r y ,  t h e  i n j u r e d  p a r t y  i s  r e a s o n a b l y  

e n t i t l e d  t o  c o m p e n s a t i o n  f o r  l o s t  i n c o m e  U n d e r  c u r r e n t  

p r a c t i c e ,  t h e  i n j u r e d  p a r t y  d o e s  h a v e  t o  s t a t e  h o w  l i e o r  s h e  

w o u l d  h a v e  m a d e  t h a t  m o n e y  I n  o t h e r  w o r d s ,  i f  a v i c t i m  f e e l s  

t h a t  h e  o r  s h e  ' c o u l d  h a v e '  ma d e  5 8 0 , 0 0 0  i n  t h e  y e a r  t h a t  t h e  

i n j u r y  o c c u r e d ,  t h e  j u r y  w o u l d  be  u r g e d  t o  a c c e p t  t h a t  f i g u r e  

T h e  C i t i z e n ' s  C o a l i t i o n  f o r  T o r t  R e f o r m  f e e l s  t h a t  t h e  i n j u r e d  

p a r t y  i s  e n t i t l e d  t o  f a i r  c o m p e n s a t i o n  b u t  t h a t  t h e  j  u r v s h o u l d  

b e  i n s t r u c t e d  t o  i t e m i z e  t h e  s e t t ’ e m e n t  a s  f a r  a s  r e a s o n a b l y  

p o s s i b l e .

3)  M A N D A T E  ‘s t r u c t u r e d  s e t t l e m e n t s  '

Wh i l e  i t  i s  t r u l y  u n f o r t u n a t e  I h » t a n y o n e  mu s t  s u f f e r  

i n j u r y ,  t h e  C i t i z e n ' s  C o a l i t i o n  f o r  T o r t  P e f o r m  f e e l s  t h e  v i c t i m  

s h o u l d  n o t  b e  g i v e n  a w i n d f a l l  p r o f i t  b u t  r a t h e r ,  s h o u l d  be  

c o m p e n s a t e d  f o r  h i s  l o s s f e s )  i n  s t r u c t u r p d  a n d  l e s s  r i s k y  

m a n n e r .  S t r u c t u r e d  s e t t l e m e n t s . a r e  i n t e n d e d  l o  c o m p e n s a t e  f o r  

f u r t h e r  e x p e n s e s  i n c u r r e d  as  a r e s u l t  o f  t h e  i n j u r y  a n d  t o  

p r o t e c t  t h e  v a l u e  o f  t h e  a w a r d  t o  t h e  p l a n t i f f  w h o  m i g h t  

m i s m a n a g e  a l u m p  s u m a w a r d  i n  a s h o r t  p e r i o d  o f  t i m e  T h i s  

me c h a n  i s m w i l l  a l l o w  t h e  i n s u r a n c e  c omp a n y  t o  s p r e a d  i t s  l o s s e s

o u t  o v e r  a p e r  i o d o f t i me ma k i n g i t s ,  1o s e s mo r e p r e d i  c t a b l e #
t h u s  m a k i n g i n s u r a n c e a n d r e - i n s u r a n c e mo r e  a V a I 1 a b I e T h i s
t y p e  o f  s e t t 1 e me n t e n s u r e s t h a t t h e  v i c t i m do ft s n o t  b e e  ome a
b u : d e n  on s o c i e t y » f h i s o r  h e r i n v e s t me n t » s 1 0 5  t a n d ,  f u r t h e r ,

ma i n t a i n s t h e  v i e t i m / s d i g n i t y a n d p r  i d e T h e s e t w o  o b j e c t i v e s
c a n  be  a c h i e v e d b V* t h e  i n s u r a n c e c o mp a n y a n d t h e i n j u r y  pa r t y t o
t h e  b e s t  i n t e r e s t o f b o t h , t h e  i n s u r a n c e c omp a n y a n d  t h e  i n j  u r e d
p a r t y  r a c e i v i n g a 1 1 b e n e f i t s  t a x f r e e



4 )  S S C ’J I R E  D I S C L O S U R E  OF  C O L L A T E R A L  I N C O M E  S O U R C E S

At  t h e  p r e s e n t  t i m e ,  i n  a l a w  s u i t ,  t h e  j u r y  i s  n o t  a l l o w e d  

t o  k n o w  o t h e r  s o u r c e s  o f  t h e  v i c t i m ' s  i n s u r a n c e  c o v e r a g e  u n t i l  

a f t e r  a v e r d i c t  h a a  b e e n  r e a c h e d .  I n  o t h e r  w o r d s ,  i f  i  v i c t i m  

i s  s u i n g  f o r  m e d i c a l  ( e c o n o m i c )  a s  w e l l  as  ' p a i n  a n d  s u f f e r i n g '  

( n o n e c o n o m i c )  d a m a g e s ,  t h e  j u r y  i s  n o t  a l l o w e d  t o  k n o w  i f  t h e  

v i c t i m  i s  a c t u a l l y  c o v e r e d  u n d e r  a n o t h e r  p o l i c y .  A v i c t i m  c o u l d  

r e a s o n a b l y  h a v e  a l l  o f  h i s  o r  h e r  m e d i c a l  b e n e f i t s  a l r e a d y  p a i d  

t h r o u g h  o n e  i n s u r a n c e  p o l i c y  a n d  s t i l l  be  s u i n g  f o r  t h a t  m e d i c a l  

c o v e r a g e .  T h e  p l a n t i f f  s h o u l d  n o t  b e  e n t i t l e d  t o  d o u b l e  

i n d e m n i t y .

5 )  T I G H T E N  T H E  S T A T U T E  OF  L I M I T A T I O N S

U n d e r  c u r r e n t  s t a t u t e ,  a v i c t i m  ma y  s u e  up t o  a n d  i n c l u d i n g  

t wo  y e a r s  a f t e r  t h e  d i s c o v e r y  o f  a n  i n j u r y  I n  t h e  c a s e  o f  a 

b r o k e n  l e g ,  f o r  i n s t a n c e ,  t h e  i n j u r e d  p a r t y  m i g h t  h a v e  s u s t a i n e d  

t h e  i n j u r y  i n  I 9 7 8  a n d ,  a f t e r  a n u m b e r  o f  d i f f i c u l t i e s ,  

d i s c o v e r s  i n  1 9 3 0  t h a t  o n e  l e g  w a s  s h o r t e r  t h a n  t h e  o t h e r .  O n c e  

t h a t  d i s c o v e r y  h a s  b e e n  m a d e ,  t h e  i n j u r e d  p a r t y  h a s  t wo  y e a r s  t o  

l i  l e  3 c l a i m .

U n f o r t u n a t e l y  t h e  s t a t u t e  o f  l i m i t a t i o n s  i s  s o  l o o s e  t h a t  

s u i t s  ma y  be f i l e d  f o r  i n j u r i e s  s u s t a i n e d  d e c a d e s  e a r l i e r .  T h e r e  

a r e  c a s e s "  w h e r e  s u i t s  h a v e  b e e n  f i l e d  b y  v i c t i m s  w h o  c l a i m  t h a t  

i n j u r i e s  s u s t a i n e d  w h e n  t h e y  w e r e  c h i l d r e n  a f f e c t e d  t h e i r  l a t e r  

l i f e .  W h i l e  t h e  C i t i z e n ' s  C o a l i t i o n  f o r  T o r t  R e f o r m  f e e l s  t h a t  

v i c I  i ms a r e  c e r t a i l y  e n t i t l e d  t o  s e t t  I erne n t  o f  t h e i r  c l a i m s ,  i t  

i s  u n r e a s o n a b l e  t o  f i l e  s u i t  d e c a d e s  a f t e r  an  a c t i o n

6 )  R E V E R T  TO ' S E V E R A L '  L I A B I L I T Y  -
0

I n  t h e  p r o c e s s  o f  f i l i n g  a s u i t ,  o f t e n  p a r t i e s  wh o  h a v e  h a d  

l i t t l e  a c t u a l  p a r t i c i p a t i o n  i n  t h e  i n j u r y  a r e  s a d d l e d  w i t h  

p a y m e n t  f o r  t h e  e n t i r e  c o s t .  F o r  i n s t a n c e ,  s u p p o s e  a y o u n g s t e r  

i s  r u n n i n g  a l o n g  t h e  r o o f  o f  a s c h o o l  t h a t  i s  c l o s e d  f o r  t h e  

s u mme r .  He t r i p s  a n d  f a l l s  t h r o u g h  t h e  s k y l i g h t .  T h e  p a r e n t s  

o f  t h e  c h i l d  s u e  t h e  S c h o o l  D i s t r i c t ,  t h e  a r c h i t e c t  wh o  d e s i g n e d  

t h e  s c h o o l ,  t h e  G e n e r a l  C o n t r a c t o r  w h o  b u i l t  t h e  s c h o o l  a n d  t h e  

f ■ m w h i c h  ma d e  t h e  s k y l i g h t  i t s e l f  f o r  d a m a g e s .  S u p p o s e  f u r t h e r  

t h a t  t h e  a r c h i t e c t  h i s  d i e d ,  t h e  G e n e r a l  C o n t r a c t o r  h a s  l e f t  t h e  

s t a t e  a n d  c a n n o t  b e  f o u n d  a n d  t h e  f i r m  w h i c h  m a d e  t h e  s k y l i g h t

d o e s  n o t  h a v e  p r o d u c t  l i a b i l i t y .  T h e  S c h o o l  D i s t r i c t  i s  t h u s

t h e  o n l y  d e f e n d a n t  w i t h  i n s u r a n c e .  S i n c e  t h e  S c h o o l  D i s t r i c t  i s  

t h e  o n l y  p a r t y  w i t h  i n s u r a n  e a , i t  m u s t  a b s o r b  t h e  e n t i r e  c o s t  o f  

t h e  l e g a l  a c t i o n  e v e n  t h o u g h  i t  m i n i m a l l y  r e s p o n s i b l e  f o r  t h e

a c c i d e n t .  U n d e r  ' s e v e r a l  l i a b i l i t y '  t h e  c o u r t  w o u l d  a s s e s s  a 

p e r c e n t a a g e  o f  r e s p o n s i b i l i t y  a n d  a s s e s s  d a m a g e s  o n  t h a t  b a s i s .

I f  t h e  S c h o o l  D i s t r i c t  w a s  h e l d  t o  b 5% r e s p o n s i b l e  f o r  t h e  

i n j u r y ,  t h e n  t h e  S c h o o l  D i s t r i c t  s h o u l d  o n l y  b e  r e s p o n s i b l e  f o r  

5 ^  o I  t h e  t o t a l  c o s t s  i n c u r r e d  b y  t h e  v i c t i m .



7 )  E S T A B L I S H  A S L I D I N G  S C A L E  OF  A T T O R N E Y ' S  F E E S

U n d e r  c u r r e n t  p r a c t i c e s ,  a t t o r n e y ' s  f e e s  a r e  a c o m b i n a t i o n  

o f  e x p e n s e s  a n d  c o n t i n g e n c y  f e e s  —  p l u s  c o s t s .  I n  c e r t a i n  

c a s e s ,  t h e  e r p e n s  e’s o f  i n v e s t i g a t i o n  a r e  s o  h i g h  a n d  t h e  

s e t t l e m e n t  s o  l o w ,  t h a t  t h e  v i c t i m  ma y  e n d  u p  w i t h  a m i n i m a l  

s e t t l e m e n t .  T h e r e  i s  n o  g u a r a n t e e  t h a t  e v e n  i f  t h e  v i c t i m  w i n s  

a s u i t  t h a t  h e  o r  s h e  w i l l  b e  l e f t  w i t h  a n y  r e m u n e r a t i o n ;  b u t  

t h e  a t t o r n e y  w i l l  h a v e  h i s  f e e  c o v e r e d .  A mo r e  r e a s o n a b l e  

m e c h a n i s m  t o  p r o t e c t  t h e  f i s c a l  r i g h t s  o f  t h e  v i c t i m  i s  t o  

l e g i s l a t e  a s l i d i n g  c o n t i n g e n c y  f e e  s c a l e  w h i c h  w i l l  e n s u r e  t h a t  

a s  t h e  v i c t i m  g e t s  l e s s ,  t h e  a t t o r n e y  m u s t  s c a l e  d o w n  h i s  f e e  a s  

w e l l .  T h i s  a p p r o a c h  h a s  b e e n  w r i t t e n  i n t o  l a w  i n  C a l i f o r n i a  a n d  

h a s  b e e n  u p h e l d  a s  c o n s t i t u t i o n a l .

3 )  R E V I S E  T HE  C O N C E P T  OF WR ONGF UL  DE A T H

W r o n g f u l  C e a t h  i s  t h e  t e r m  u s e d  t o  d e s c r i b e  t h e  d e n i a l  o f  an  

e s t a t e  f i n a n c i a l  g a i n s  b e c a u s e  o f  t h e  p r e m a t u r e  d e a t h  o f  a 

p e r s o n .  I f  a b r e a d w i n n e r  w e r e  t o  d i e  p r e m a t u r e l y ,  f o r  

i n s t a n c e ,  t h e  d e p e n d e n t s  a r e  e n t i t l e d  t o  c o m p e n s a t i o n  e q u i v a l e n t  

t o  t h e  i n c o m e  t h a t  t h e  b r e a d w i n n e r  w o u l d  h a v e  e a r n e d  T h i s  i s  

r e a s o n a b l e .  B u t  t h e  m e t h o d  i n  w h i c h  t h i s  c o m p e n s a t i o n  i s  

f i g u r e d  s h o u l d  b e  s c r u t i n i z  e d .

9 )  E S T A B L I S H M E N T  OF A C R I T E R I A  OF M E R I T  F OP  L I A B I L I T Y  C A S E S

A t  t h e  p r e s e n t  t i m e  t h e r e  i s  no m e c h a n i s m  t o  e n s u r e  t h a t  

w h e n  l i a b i l i t y  c a s e s  a r e  i n i t i a l l y  f i l e d  t h a t  t h e y  a r e  n o t

f r i v o l o u s .  S i n c e  i t  i s  s o  e a s y  t o  f i l e  a s u i t ,  a t t o r n e y s  c a n

f i l e  a s u i t ,  k n o w i n g  t h a t  i t  i#s .  f r i v o l o u s ,  i n  t h e  h o p e s  o f  

f o r c i n g  a s e t t l e m e n t  f r o m  a c o m p a n y  t h a t  i s  m o r e  i n t e r e s t e d  i n  

a v o i d i n g  b a d  p u b l i c i t y  t h a t  s e t t l i n g  a j u s t  a n d  r e a s o n a b l e  

c l a i m .  T h e  i n t e n t  o f  a l i a b i l i t y  s u i t  i s  t o  c o m p e n s a t e  a v i c t i m  

f o r  l o s s e s  i n c u r r e d .  T h e  C i t i z e n ' s  T o i l  t i o n  f o r  T o r t  R e f o r m  

f e e l s  t h a t  a n  " A f f i d a v i t  o f  M e r i t o r i o u s  C a u s e  o f  A c t i o n "  s h o u l d  

b e  r e q u i r e d  b e f o r e  a s u i t  i s  f i l e d  a s  i s  c u r r e n t l y  d o n e  i n  

I l l i n o i s  O n l y  t h o s e  c a s e s  w i t h  m e r i t  s h o u l d  b e  c o n s i d e r e d



1 0 )  R E P E A L  C F  S P E C I A L  D A M A G E S

L i n d e r  c u r r e n t  s t a t u t e  a n d  p r a c t i c e ,  s o m e  p r o f e s s i o n s  a r e  

s h i e l d e d  f r o m  s u i t  b e c a u s e  o f  w h a t  i s  k n o w n  a s  " S p e c i a l  

D a m a g e s "  S u p p c s e , - f o r  i n s t a n c e ,  t h a t  a n  a t t o r n e y  f i l e s  s u i t  

a g a i n s t  a n  a r c h i t e c t  f o r  d e s i g n i n g  a f a u l t y  h o m e  At  t h e  t r i a l  

i f  i s  d i s c o v e r e d  t h a t  t h e  a r c h i t e c t  i n  q u e s t i o n  d i d  n o t  d e s i g n  

t h e  h o m e  i n  q u e s t i o n  T h e  s u i t  i s  d r o p p e d  b u t  t h e  a r c h i t e c t  

s t i l l  h a s  l e g a l  f e e s  t o  p a y  d e f e n d i n g  h i m s e l f  f r o m  a s u i t  

b r o u g h t  o n  b y  t h e  e r r o r  o f  t h e  a t t o r n e y  U n d e r  c u r r e n t  s t a t u t e ,  

t h e  a r c h i t e c t  w o u l d  h a v e  t o  f i l e  a s p e c i a l  d a m a g e  s u i t  a g a i n s t  

t h e  a t t o r n e y  i n  q u e s t i o n  t o  r e c o v e r  h i s  l o s s e s .  B u t  a s p e c i a l  

d a m a g e  s u i t  i s  d i f f i c u l t  b e c a u s e  t h e  a r c h i t e c t  mu s t  p r o v e  l o s s  

o f  b u s i n e s s ,  f o r  i n s t a n c e ,  b e c a u s e  o f  t h e  b a d  p u b l i c i t y  i n  t h e  

p r e s s .  T h i s  m a k e s  h i s  s u i t  m o r e  d i f f i c u l t .

T h e  r e p e a l  o f  t h e  s p e c i a l  d a m a g e  s t a t u t e  w i l l  p l a c e  t h e  

a t t o r n e y  i n  t h e  s a me  d e g r e e  o f  j e o p a r d y  a s  o t h e r  p r o f e s s i o n a l s  

w i t h  s i m i l a r  b a c k g r o u n d  a n d  e d u c a t i o n

1 1 )  T I G H T E N I N G  OF P R E - J U D G M E N T  I N T E R E S T

U n d e r  c u r r e n t  s t a t u t e  a n d  p r a c t i c e ,  a w a r d s  a r e  m a d e  w h i c h  

h a v e  a c o m p o u n d e d  i n t e r e s t  a t t a c h e d .  S u p p o s e  a m a n  i s  s u i n g  a 

t o o l  c o m p a n y  f o r  S l 0 0 , 0 0 0  f o r  a n  a c c i d e n t  w h i c h  o c c u r e d  f i v e  

y e a r s  e a r l i e r .  S u p p o s e  f u r t h e r  t h a t  i t  t o o k  a n o t h e r  y e a r  f o r  a 

s e t t l e m e n t  t o  b e  r e a c h e d .  W h i l e  t h e  j u r y  b e l i e v e d  i t  wa s  

g r a n t i n g  t h e  v i c t i m  a 5 1 0 0 , 0 0 0  s e t t l e m e n t ,  t h e  a c t u a l  c a s h  

i n v o l v e d  i s  5 1 0 0 , 0 0 0  p l u s  c o m p o u n d e d  i n t e r e s t  f o r  s i x  y e a r s .  I f  

t h i s  j u r y  h a d  k n o w n  t h i s  f a c t ,  t h e  f i n a l  s e t t l e m e n t  m i g h t  h a v e  
b e e n  d i f f e r e n t

1 2 ) R E P E A L  OF B U L E  3 2

U n d e r  c u r r e n t  p r a c t i c e  u n d e r  w h a t  i s  k n o w n  a s  R u l e  8 2 ,  t h e  

v i c t i m  i s  e n t i t l e d  t o  a d d  I 0 o n t o  t h e  s e t t l e m e n t  f e e  t o  p a y  f o r  

' l e g a l  e x p e n s e s . '  O r i g i n a l l y  t h i s  wa s  i n t e n d e d  t o  a s s i s t  t h e  

v i c t i m  i n  c o v e r i n g  h i s  l e g a l  e x p e n s e s .  B u t  b y  a l l o w i n g  t h e  I O N  
a s  a n  a d d i t i o n a l  e x p e n s e ,  t h e  v i c t i m  i s  r e c o v e r i n g  I ON m o r e  t h a n  

t h e  j u r y  -»•- d e d  T h e r e  i s  n o  r e a s o n a b l e  r e a s o n  w h y  t h i s  

p r a c t i c e  s h o u l d  be  c o n t i n u e d

1 3 )  L I M I T  R E C O V E R Y  OF P U N I T I V E  DA MA GE S

T h e  i n t e n t  o f  a p u n i t i v e  d a m a g e  s u i t  i s  t o  c o m p e n s a t e  a 

v i c t i m  f o r  d a m a g e  c a u s e d  b y  p o o r  q u a l i t y  g o o d s  o r  s e r v i c e s  w h i c h  

w e r e  i n t e n t i o n a l l y  p o r t r a y e d  a s  g o o d  q u a l i t y  g o o d s  a n d  

s e r v i c e s .  T h e  C i t i z e n ' s  C o a l i t i o n  f o r  T o r t  R e f o r m  f e e l s  t h a t  

t h e r e  w o u l d  be  a r e a s o n a b l e  u p w a r d  d o l l a r  l i m i t  p l a c e d  on 

p u n i t i v e  d a m a g e s .  T h e  p o i n t  o f  p u n i t i v e  dart,  a g e s  i s  t o  r e c t i f y  

t h e  d a m a g e ,  n o t  d r i v e  t h e  c o m p a n y  o u t  o f  b u s i n e s s .



b u s i n e s s ,  p u m i c  r a c e  D i g

insurance liability crisis
By RALPH NICHOLS 

Special to AJC
Alaskans face major changes 

in the way they do business, 
and in virtually every other 
area of their lives.

These are not posit'.ve chang­
es stemming from the oil wealth 
enjoyed by the state in recent 
years. Rather, they come from 
an unprecedented crisis in the 
liability insurance system, and 
threaten the financial security 
of all A laska residents and 
businesses.

J u s t  before C hristm as, for 
exam ple, low-income women 
expecting babies a fte r Ju ly  1 
were jolted w ith unseasonab ly  
bad news.

Sky-high insui unce rates had 
forced the Anchorage Neigh­
borhood Health Center to deny 
obstetrical services to these 
mothers.

The center’s insurance pre­
miums for those services alone 
had jumped by more than 400 
percent-to 5200,000-for the 
1987 fiscal year.

Sim ilar coverage for physi­
cians working there was up by 
$30,000 for each doctor.

Officials said the non-profit 
agency ju st couldn’t afford to 
provide obstetrical services at 
these prices.

This most recent example of 
a liability insurance system 
gone wild is just the tip of the 
iceberg.

The current crisis isn ’t lim it­
ed to medical care, or even to 
government r.nd non-profit ag­
encies as wel . I t ’s hitting A la s­
kan businesf as hard-and threa­
tening to cripple some of the 
state’s vital industries.

Commercial fishermen are 
feeling this crunch. For many, 
insurance is unaffordable or 
unavailable.

Only four of 30 American 
insurance companies that still 
offer marine coverage are wil­
ling to write policies on fishing 
vessels working Alaskan wat­
ers.

These policies reflect pre­
mium increases of at least 200 
percent. Fishermen have been 
advised to buy them-and to 
consider themselves lucky for 
getting any coverage at all.

An Anchorage subcontractor 
was told recently the cost of 
insurance for his small crew 
was going to jump from less 
than $500 a year to more than 
$2,000.

A ir carriers, architects, truck­
ers and toy store owners are all 
affected by the current insu­
rance crisis. So are virtually 
all other businesses, profes­
sions and trades.

Customers and clients must 
pay more in prices, fees for 
service and taxes to cover these 
astronomical costs for less lia­
bility coverage.

Who is to blame? How can 
the problem be solved?

Most business persons and 
profe v onals--along with A m ­
erica’  ̂insurance industry--say 
the current system through 
which personal injury claims 
are settled is flawed and must 
be reformed.

T ria l lawyers--who, on the 
other hand, will see some of 
their fees limited in liability 
cases if  reform efforts succeed 
--say nothing is wrong with 
the system.

The fault lies squarely with 
the insurance industry, which 
must be regulated moreclosdy, 
they say.

But, soys a pro-reform bro­
chure, the primary cause of 
this crisis is a breakdown of 
“ the fabric of laws intended to 
protect victim s’ rights and pro­
vide just compensation for in­
juries."

T h at brochure, published by 
the non-profit Citizens Coali­
tion for Tort Reform, adds, "no 
one can avoid the costs of this 
u n p itJicta b le  and inherently 
unfair system ... not even vic­
tim s.”

The coalition, composed of 
representatives from a broad 
cross-section of Alaska busi­
nesses and industries, is cal­
ling on the 1986 legislature to 
adopt a package of reforms.

Opposing this reform attempt

is the Citizens for Consumers 
and Victims’ Rights, which also 
speaks for trial lawyers who 
are aganst the proposals of the 
tort reform coalition.

T h is victim s’ rights organi­
zation wants the legislature to 
adopt a four-point program to 
regulate the business practices 
of insurance companies oper­
ating in Alaska.

Ames Luce, an Anchorage 
trial lawyer, said at a recent 
Anchorage Chamber of Com­
merce meeting that the crisis 
" is  not caused by the tort 
system.”

It is "caused by the way the 
casualty insurance business 
has conducted its business dur­
ing the last seven to eight 
years...

"We are facing an insurance, 
not a tort, crisis," Luce said.

"T o rt" is a legal term mean­
ing a wrong. Tort law basi­
cally says if  a negligent act by 
one person-either a committed 
or omitted act--causes injury to 
another, then the negligent 
party should pay for those dam­
ages.

Th is concept has been a cor­
nerstone of common law for 
300 years.

But, Dr. David McGuire, vice 
president of the citizens coali­
tion, told chamber members, 
“ the fact is, our tort laws have 
undergone a radical change in 
the last 25 years."

Defendants m liability cases 
once had to be found with “ con­
tributory negligence” --an act 
of negligence that actually con-

See TORT, Page 3
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Continued from Page 1

tr.bu ted  to an  in jury-before  
they  were required to pay  d am ­
ages.

C ourt ru lings and  ju ry  ver­
dicts since the early 1960s, how­
ever, h av e  created “jo in t and 
several liab ility .” T his m eans 
th a t all defendan ts can  be held 
equally  responsible regard less 
of their com parative fault.

More people ore also  filing 
personal in jury  law suits th an  
ever before.

T he filing  of p riva te  civil 
su its  in federal courts w as 50 
percent h ig h er in 1984 th a n  in 
1979; p riva te  civil su its  filed in 
s ta te  courts were up 20 percent 
for the sam e period. . «■ >••-■>- -

T h a t’s one civil law su it for 
every 15 A m ericans.

A lm ost 17 m illioin private  
civil su its  were tried in  s ta te  
courts in 1984; an o th er 150,000 
were tried in  federal courts.

T he average  aw ard  for pro-' 
duct liab ility  in  the  U nited 
S ta tes  w as $1.07 m illion la s t 
year. In 1975 it  w as $345,000.

In  medical m alpractice cases 
th e  a v e r a g e  a w a r d  w a s  
$950,000. ■ -

In  1983, 360 personal-in jury  
cases in  th e  U.S. were settled  
w ith  aw ards of $1 m illion or 
more. T h a t’s. 13 tim es more 
th a n  the num ber of million- 
do llar aw ards in  1975.

A s a  resuh , A lask an s a s  well 
as o ther A m ericans, have  come 
to view  personal in ju ry  law ­
su its  a s  a  form of lottery.

The v ic tim s’ rig h ts  o rg an i­
zation , in  a prin ted  sta tem ent, 
claim s, however, th a t “ the size 
o f verdicts an d  se ttlem en ts 
from personal in jury  litigation  
h as  rem ained  essen tia lly  un­
changed  from 1978 ... when 
in fla tion  is taken  in to  consid­
era tion .”

T his group also s a y s  “ tort 
reform  will have little  o r no 
im pact in A laska in  m aking  
availab le  reasonably  priced in­
su rance ... -

“A laska rep resen ts only a 
m inute section of an  insurance  
com pany’s premium dollar and 
the  p resen t insu rance  crisis is 
nationw ide.”

Luce said  any  application  ofi 
n a tiona l m alpractice sta tis tics  
to A laska begs the issue, since 
only one m alpractice aw ard  
h a s  been handed down in Sou th - 
cen tra l A laska  in th e  la s t 10 - * 
years. ‘ -  ■' • • • !

B ut in  one six-m onth period 
in  1984, a  $3.75 m illion w rong­
ful dea th  aw ard  w as made.
T h is single case pu ts A laska 
above the n a tio n a l average  on 
a  per cap ita  basis  for m ulti­
m illion do lla r liab ility  aw ard s " I 
for th a t  year. I

Advocates of tc rt reform coun­
te r  the  argum en t th a t  changes 
in  A laska  law  w on’t  change 
th e  in su rance  ra tes  A laskans 
pay  by p o in ting  to th e  case of

L
See TORT, Page 6 • ■
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fiP®



I N A T I O N A L  I N S U R A N C E  
f I C O N S U M E P  ORG A N I Z A T I O N

CONTACT: Bab H un te r  
( 7 0 3 ) 5 4 9 - 0 0 !

F O R  I M M E D I A T E  R E L E A S E  
D e c e m b e r  Ĉ , 190S'

’N A I C  " F I D D L E S  W H I L E  S M A L L  B U S I N E S S  B U R N S "
N I C O  C H A R G E S

R e n o ,  NV, D e c e m b e r  - T h e  N a t i o n a l  A s s o c i a t i o n  of 
I n s u r a n c e  C o m m i s s i o n e r s  (NAIC) is " f i d d l i n g  a r o u n d "  w i t h  
i s s u e s  l i k e  c o l l i s i o n  d a m a g e  w a i v e r s  on r e n t a l  c a r s  " w h i l e  
A m e r i c a ' s  small b u s i n e s s  c o m m u n i t y  is b u r n e d  w i t h  e x c e s s i v e  
p r i c e  i n c r e a s e s  and u n w a r r a n t e d  c a n c e l l a t i o n s  of l i a b i l i t y  
i n s u r a n c e , "  J. R o b e r t  H u n t e r ,  P r e s i d e n t  of t h e  N a t i o n a l  
I n s u r a n c e  C o n s u m e r  O r g a n i z a t i o n  (NICO) and f o r m e r  F e d e r a l  
I n s u r a n c e  A d m i n i s t r a t o r , c h a r g e d  today.

H u n t e r  p o i n t e d  to t h e  N A I C  p r e s s  r e l e a s e  of N o v e m b e r  21, 
19 0 5  r e g a r d i n g  its annual m e e t i n g .  T h e  r e l e a s e ,  w h i c  d o e s  
not m e n t i o n  t h e  l i a b i l i t y  i n s u r a n c e  c r i s i s ,  l i s t s  the 
" s p e c i f i c  i s s u e s "  t h a t  t h e  N A I C  will d i s c u s s  as f o llows:

o S p e c i a l  R e p o r t  on A I D S  
o R e n t a l  C a r  C o l l i s i o n  D a m a g e  W a i v e r s  
o C r e d i t  L i f e  I n s u r a n c e  (on S t u d e n t  Loans) 
o N A I C  E l e c t i o n s
o S t a t e  T e l e c o m m u n i c a t i o n  N e t w o r k

T h e  N I C O  e x e c u t i v e  s u g g e s t e d  t h a t  t h e  N A I C  s h o u l d  b e  
d e d i c a t i n g  i t s  e n t i r e  m e e t i n g  t o  t h e  c r i s i s .  H u n t e r  s a i d  t h e  
N A I C  s h o u l d  b e  c o v e r i n g  t h e  c a u s e  of t h e  c r i s i s ,  w h i c h  h e  
d e s c r i b e d  as a " c r i s i s  m a n u f a c t u r e d  by  i n s u r e r s  to b l o a t  
t h e i r  p r o f i t s  and g o u g e  s m all b u s i n e s s e s . " H u n t e r  p o i n t e d  to 
t h e  fact t h a t  t h e  p r o p e r t y / c a s u a l  ty s t o c k s  h a v e  r i s e n  447. as 
e v i d e n c e  of t h e  g o u g i n g .  " T h a t ’s m o r e  t h a n  t w i c e  t h e  r i s e  of 
th e  g e n e r a l  s t o c k  m a r k e t , "  H u n t e r  stat e d .

T h e  f a c t  th a t  t h i s  is c y c l i c a l  a n d  c a u s e d  by i n s u r e r  
p r i c e  c u t s  is e v i d e n t  f r o m  t h e  a t t a c h e d  c h a r t s  w h i c h  d i s p l a y  
t h e  c y c l e ,  t h e  s t o c k  m a r k e t  p e r f o r m a n c e  and t h e  fa c t  that 
p r i c e  c u t s  a r e  t h e  key c a u s e  of t h e  c u r r e n t  c r i sis.

✓

121 N. Payne Street 
Alexandria , Vi rg in ia 22314 
(703 ) 549-8050



H u n t e r  s a i d  t h e  N A I C  s h o u l d  b e  l o o k i n g  for s o l u t i o n s  to 
the c r i s i s ,  s u c h  as:

1) T h e  N A I C  s h o u l d  e n c o u r a g e  the federal g o v e r n m e n t  to s e e k  a 
m o r e  p r o - a c t i v e  r o l e  in the r e g u l a t i o n  of the i n s u r a n c e  
b u s i n e s s .  It is a s i g n  of s t r e n g t h ,  n o t  w e a k n e s s ,  to ask for 
he l p  w h e n  it is t r u l y  n e e d e d ,  and s t a t e s  s u r e l y  n e e d  h e l p  in 
this a r e a  today. A n  e x a m p l e  of the n e e d  is t h e  w o e f u l l y  
i n a d e q u a t e  i n s o l v e n c y  f u n d s  of t h e  s t a t e s ,  a M a r y l a n d  S&.L 
c r i s i s  w a i t i n g  tc h a p p e n .

2) T h e  U S  G e n e r a l  A c c o u n t i n g  O f f i c e  n o t e d  t h a t  t h e  m o s t  
c r i t i c a l  d e f i c i e n c y  in t h e  r e g u l a t i o n  of i n s u r a n c e  b y  t h e  
s t a t e s  w a s  in t h e  s h o r t a g e  of p r o p e r  s taff for a d e q u a t e  
r e g u l a t i o n .  O n l y  h a l f  t h e  s t a t e s  h a v e  an a c t u a r y  on s t a f f ,  
for i n s t a n c e .  T h e  G A O  p o i n t e d  o u t  t h a t  t h i s  w a s  a f u n c t i o n  
of m o n e y  and i n c r e a s e d  r e s o u r c e s  for t a r g e t e d  s t aff  
d e v e l o p m e n t  f o r  a c t u a r i e s ,  a c c o u n t a n t s  and l a w y e r s  will 

i m p r o v e  t h e  q u a l i t y  a n d  e x t e n t  of s t a t e  r e g u l a t i o n  of the  
i n s u r a n c e  b u s i n e s s .  R e g u l a t o r s  n e e d  t o  d e v e l o p  s taff in the 
c r i t i c a l  a r e a s  o u t l i n e d  a n d  mu s t  be  g i v e n  s u f f i c i e n t  
r e s o u r c e s  t o  d o  so. T h e  N A I C  n e e d s  t o  to a b e t t e r  job of 
t e l l i n g  A m e r i c a  of t h e s e  g r o s s  i n a d e q u a c i e s .

3) S t a t e  law m u s t  r e q u i r e  d i s c l o s u r e  of l o s s  d a t a  on a l i n e -  
b y - l i n e  b a s i s  w h i c h  w o u l d  g i v e  r e g u l a t o r s  m u c h  b e t t e r  a b i l i t y  
to d i s c e r n  w h e t h e r  r a t e s  a r e  e x c e s s i v e ,  i n a d e q u a t e  or 
u n f a i r l y  d i s c r i m i n a t o r y . L i n e - b y - l i n e  r e p o r t i n g  will a l l o w  
for a d j u s t m e n t s  b e t w e e n  p e r s o n a l  and c o m m e r c i a l  lines.
T h e  B l a n k s  C o m m i t t e e  of t h e  N A I C  s h o u l d  a m e n d  t h e  A n n u a l  
S t a t e m e n t  t o  r e q u i r e  d e t a i l e d  r e p o r t i n g  of all g e n e r a l  
l i a b i l i t y  s u b l i n e  d a t a ,  b y  s u b l i n e .

A )  To  t h e  m a x i m u m  f e a s i b l e  e x t e n t ,  i n s u r a n c e  r a t e s  m u s t  be 
m a d e  b a s e d  u p o n  e x p e r i e n c e .  A d m i t t e d l y  s o m e  r i s k s  a r e  h a r d  
to r a t e  =;xperenti al 1 y , b u t  o v e r  t i m e  t h e  n e c e s s a r y  d a t a  b a s e  
c a n  b e  d e v e l o p e d  t o  p r o p e r l y  r a t e  i n d i v i d u a l s  and u n u s u a l  
ri s k s .  E x p e r i e n c e  r a t i n g  will a l l o w  p r o p e r  m a r k e t  m e s s a g e s  
to b e  s e n t  to  u n s a f e  r i s k s  and r e d u c e  t h e  c a s t s  for g o o d  
r i s k s  c u r r e n t l y  p a y i n g  t o  all^iw t h e  c o n t i n u e d  o p e r a t i o n s  of 
b a d  r i s k s .  N o  w h e r e  is t h i s  m a r e  c r i t i c a l l y  n e e d e d  t h a n  in 
m e d i c a l  m a l p r a c t i c e  r a t e s .  T h e  N A I C  s h o u l d  le a d  in s u c h  
d e v e l o p m e n t s .

5) T o u g h  C D n f 1 i c t - o f — i n t e r e s t  s t a t u t e s  m u s t  b e  e n a c t e d  in 
t h e  s t a t e s  t o  p r e v e n t  c o n t i n u a t i o n  of t h e  " r e v o l v i n g  d o o r "  
f o u n d  b y  t h e  U S G A O  w h e r e  5 0 %  of r e g u l a t o r s  c a m e  f r o m  t h e  
i n d u s t r y  a n d  5 0 %  w e n t  t o  it a f t e r  b e i n g  a r e g u l a t o r .  An 
" a r m s  l e n g t h "  r e l a t i o n s h i p  b e t w e e n  r e g u l a t o r s  a n d  t h e  
r e g u l a t e d  i n d u s t r y  m u s t  b e  e s t a b l i s h e d .  T h e  N A I C  s h o u l d  
a d o p t  a m o d e l  bill t o  b e  on  r e c o r d  as f a v o r i n g  s u c h  
i n d e p e n d e n c e .



6) I n s u r a n c e  r e g u l a t o r s  n e e d  b e t t e r  d a t a  v e r i f i c a t i o n  
t e c h n i q u e s  e i t h e r  t h r o u g h  c o n d u c t i n g  t h e i r  own, m o r e  f r e q u e n t  
a u d i t s  or u s i n g  o u t s i d e  a u d i t o r s .  R e c e n t  c h a r g e s  by N A I C  
P r e s i d e n t  F o u d r e e  t h a t  d a t a  h a s  b e e n  -falsified s t r i k e s  at t h e  
c o r e  of s t a t e  r e g u l a t i o n  of i n s u r a n c e .  If w e  c a n n o t  t r u s t  
t h e  annual s t a t e m e n t s ,  t h e n  s t a t e  r e g u l a t i o n  of i n s u r a n c e  is 
a f r a u d  and a sham. T h e  N A I C  m u s t  m o v e  on t h i s  f o r t h w i t h .

7) I n s u r e r s  m u s t  b e  r e q u i r e d  t o  f u l l y  d i s c l o s e  to  r e g u l a t o r s  
t h e  total r a t e s  of r e t u r n  e a r n e d ,  i n c l u d i n g  on i n v e s t m e n t  
income, so  t h a t  full b l o w n  r a t e  of r e t u r n  r a t e  reg- a t i o n  c a n  
b e  u t i l i z e d .  T h e  N A I C  e n d o r s e d  t h i s  a p p r o a c h  at ics J u n e  
1984 m e e t i n g .  T e x a s ,  t h e  f i r s t  s t a t e  to  f u l l y  u s e  t h e  m e t h o d  
in s e t t i n g  a u t o  r a t e s  e a r l i e r  t h i s  y e ar, saw a 10 p e r c e n t  
r e d u c t i o n  in p r e m i u m s  r e q u i r e d .  T h i s  a c t i o n  s a v e d  T e x a s  
c o n s u m e r s  $ 2 5 0  m i l l i o n  o v e r  the p r o p o s e d  r a t e s .  T h e  N A I C  
n e e d s  to be  s u r e  th a t  t h i s  a p p r o a c h  is p u s h e d  in e a c h  s t a t e  
n o w  t h a t  ^t is o f f i c i a l  N A I C  p o l i c y .  It will s a v e  p r e m i u m s  
for s mall b u s i n e s s e s  a s  well as for i n d i v i d u a l s .

8) S t a t e  C o m m i s s i o n e r s  m u s t  b e  e m p o w e r e d  b y  t h e  l e g i s l a t u r e s  
to m e a n i n g f u l l y  r e g u l a t e  e x c e s s ,  s u r p l u s  l i n e s  c a r r i e r s  and 
r e i n s u r e r s .  A b u s e s ,  s u c h  as w i t h h o l d i n g  c o v e r a g e  by  t h e s e  
c a r r i e r s ,  h a v e  c o n t r i b u t e d  s i g n i f i c a n t l y  to  t h e  c u r r e n t  
c a p a c i t y  c r u n c h .  T h e  N A I C  s h o u l d  a d o p t  s m o del bill to 
implement, this.

9) S t a t e s  n e e d  to e s t a b l i s h  t h e i r  o w n  r e i n s u r a n c e  p r o g r a m s  
m o d e l e d  a f t e r  N I C O ' s  f e d e r a l  p r o p o s a l  (See a t t a c h m e n t ) .  A 
s t a t e  r e i n s u r a n c e  p r o g r a m  w i t h  a r i s k  m a n a g e m e n t  c o m p o n e n t  
r e q u i r e m e n t  c a n  b r i n g  m e a n i n g f u l  s a f e t y  c o n s i d e r a t i o n s  i n t o  
i n s u r a n c e  m a r k e t s .  E s t a b l i s h i n g  m o d e l s  for r i s k  m a n a g e m e n t  
as a r e q u i r e m e n t  for r e i n s u r a n c e  t h r o u g h  t h e  s t a t e  w o u l d  
p r o v i d e  a g e n e r a l  m a r k e t  i n c e n t i v e  and w o u l d  e a s e  
a v a i l a b i l i t y  and d e c r e a s e  r i s k s  f a c e d  b y  c o n s u m e r s  and t h e i r  
p r i m a r y  c a r r i e r s .

10) S t a t e s  n e e d  to e x a m i n e  t h e i r  a n t i - g r o u p  and a n t i - r e b a t e  
s t a t u t e s  to s e e  if t h e y  s e r v e  a n y  p u b l i c  p u r p o s e .  S i n c e  
t h e s e  l a w s  a d v e r s e l y  i m p a c t  u p o n  a v a i l a b i l i t y  and
a f f o r d a b i 1 i t v  of c o v e r ,  t h e y  s h o u l d  b e  s c r a p p e d .  T h e  N A I C  
h a s  l a g g e d  an c a l l i n g  f o r  t h e  e l i m i n a t i o n  of t h e s e  o b v i o u s l y  
a n t i - c o m p e t i t i v e  and p r o t e c t i o n i s t  s t a t e  laws.

11) S t a t e  r e g u l a t o r s  s h o u l d  c o n d u c t  f i n a n c i a l ,  m a r k e t  c o n d u c t  
a n d  t r a d e  p r a c t i c e  e x a m i n a t i o n s  on  a r e g u l a r  b a s i s  for all 
l i c e n s e d  i n s u r e r s  in s t a t e s .  I n c r e a s e d  m o n i t o r i n g  of 
i n s u r e r ' s  p r a c t i c e s  and f i n a n c e s  c a n  o n l y  b e n e f i t  c o n s u m e r s  
b y  c u r b i n g  r a t i n g  and o t h e r  m a r k e t  a b u s e s ,  as well as 
i n s o l v e n c i e s .  S o m e  s t a t e s  h a v e  n o  e x a m i n e r s ;  th i s  m u s t  be
repai r e d .

12) R e g u l a t o r s  'must r e s i s t  a t t e m p t s  by  i n d u s t r y  a d v o c a t e s  to 
f o r c e  p r o p o s e d  c l a i m s  m a d e  forms, w h i c h  i n c l u d e  d e f e n s e  c o s t s  
i n s i d e  t h e  l i m i t  o' 'i a b i l i t y ,  u p o n  c o n s u m e r s .



The p r o p o s e d ,  and c o n s t a n t l y  modi-fied, ISO c l a i m s  m a d e  f o r m  
m e a n s  le s s  c o v e r a g e ,  m u r e  e x c l u s i o n s  and l e s s  c o m p e t i t i o n  -for 
i n s u r e d s .

T h e r e  is less c o v e r a g e  b e c a u s e  of the t i m i n g  of c o v e r a g e  
i n v o l v e d  in the p o l i c y  and the p r o p o s e d  i n c l u s i o n  of d e f e n s e  
c o s t s  i n s i d e  t h e  l i m i t  m a k e s  c o v e r a g e  i l l u s o r y .  If a b u y e r  
h a s  a m i l l i o n  d o l l a r  c l a i m  a g a i n s t  it and a m i l l i o n  d o l l a r s  
are s p e n t  by t h e  i n s u r e r  d e f e n d i n g  the s u i t  f r o m  w h i c h  the 
l a s s  a c c r u e d , t h e r e  is n o t h i n g  to p a y  for t h e  loss but the 
a s s e t s  of the i n sured. T h a t ' s  not c o v e r a g e ,  its an i n s u r a n c e  
d e f e n s e  l a w y e r  i n c o m e  s e c u r i t y  plan! T h e  p r o p o s e d  p o l l u t i o n  
e x c l u s i o n  is s i m p l y  a r e f u s a l  to w r i t e  t h i s  r i s k  until the  
tort l a w  is c h a n g e d  t o  s u i t  t h e  industry. It is f a s c i n a t i n g  
t o  n o t e 1t h a t  ISO d o e s  ,jt d i s c o u n t  the c l a i m s  m a d e  p o l i c y  
r a t e  a w h i t  for e x c l u d i n g  " h i g h  c o st" p o l l u t i o n  c o v e r a g e .
ISO c a n n o t  h a v e  it b o t h  ways; e i t h e r  p o l l u t o n  c o v e r  c o s t s  a 
lot a n d  t h e  e x l u s i o n  s h o u l d  c a u s e  a d r a m a t i c  d r o p  in price,  
or it c o s t s  l i t t l e  ( n o t h i n g  a c c o r d i n g  to  ISO) and the 
c o v e r a g e  s h o u l d  b e  c o n t a i n e d  w i t h i n  the p o l i c y .  C o n s u m e r s  
f a c e  c a p t i v i t y  b e c a u s e  of t h e  e x h o r b i t a n t  l e v e l s  of p r e m i u m  
for e x t e n d e d  tail c o v e r a g e  t h a t  can go as h i g h  as 2 0 0  p e r c e n t  
of t h e  last y e a r ' s  p r e m i u m .  T h e  h i g h e r  t h e  tail c o v e r a g e  
c o st, t h e  less l i k e l y  y o u  a r e  to seek m o r e  c o m p e t i t i v e  r a t e s  
at a n o t h e r  c o m p a n y .

C l a i m s  m a d e  p o s e s  a p a r t i c u l a r  p r o b l e m  for t h e  u n s o p h i s t i c a­
ted p u r c h a s e r .  B e l i e v i n g  t h a t  t h e y  are g e t t i n g  t h e  s a m e  
c o v e r a g e  for less, m a n y  i n s u r e d s  will i m m e d i a t e l y  p u r c h a s e  
t h e  n e w  p o l i c y  a n d  s u f f e r  u n a n t i c i p a t e d  l o s ses. I t h i n k  th a t  
if s t a t e s  adopt a n y  f o r m  of t h e  n e w  c l a i m s  m a d e  p o l i c y  f o r m  
t h a t  it s h o u l d  n o t  b e  a l l o w e d  to b e  s o l d  t o  small b u s i n e s s  
c o n s u m e r s  at all. ISO a d m i t s  t h a t  its " p r o b l e m s "  a r e  w i t h  
o n l y  f i v e  p e r c e n t  of its l a r g e r  a c c o u n t s .  It w o u l d  be 
i n a p p r o p r i a t e  for r e g u l a t o r s  t o  b r o a d l y  r e s t r i c t  c o v e r  b a s e d  
u p o n  s c a r c e ,  p o t e n t i a l l y  false, and small s a m p l e s  of data.
In t h e  a l t e r n a t i v e ,  if it c a n  b e  s h o w n  th a t  s o m e  small 
b u s i n e s s  c o n s u m e r s  (again, as d e f i n e d  in 13 C F R  121) w u _ l d  be 
a b l e  to b e n e f i t  f r o m  t h e  n e w  p o l i c y  form, t h e n  t h a t  f o r m  
s h o u l d  b e  m a d e  a v a i l a b l e  t o  s u c h  c o n s u m e r s  b u t  o n l y  a f t e r  a 
r e a s o n a b l e  o c c u r r e n c e  p o l i c y  q u o t e  is g i v e n  a n d  a full and 
c o m p l e t e  d i s c l o s u r e  of t h e  d i f f e r e n c e s  of c o v e r  is m a d e  by 
t h e  s e l l e r .  . D i s c l o s u r e  f o r m s  c o u l d  be p r o m u l g a t e d  by t'le 
r e g u l a t o r s  w i t h  i n p u t  f r o m  c o n s u m e r s  and t h e  i n d u s t r y .

In any e v e n t ,  s t a t e s  s h o u l d  n o t  a p p r o v e  t h i s  m o v i n g  t a r g e t ,  
c o n s t a n t l y  a m e n d e d  f o r m  until t h e  i n d u s t r y  h a s  h a d  t i m e  
e n o u g h  to e d u c a t e  the a g e n t s  a n d  t h e  c o n s u m e r .  E v e n  if t h e  

„l a t e s t .a m e n d m e n t s  a r e  t h e  last, w h i c h  I' d o u b t ,  t h e  f o r m  
s h o u l d  n o t  b e c o m e  e f f e c t i v e  b e f o r e  J u l y  1, 1 9 0 6  at t h e  
e a r l i e s t .

13) S t a t e s  m u s t  a l l o w  g r e a t e r  c o n s u m e r  r e p r e s e n t a t i o n  b e f o r e  
t h e  r e g u l a t o r y  b o d ies. All t o o  o f t e n  the o n l y  p a r t i e s  to r a t e  
c a s e s  a r e  t h e  r e g u l a t o r s  and t h e  insurer. S t a t e s  m u s t  gi v e



g r e a t e r  -funding to or c r e a t e  O f f i c e s  of P u b l i c  A d v o c a t e  to 
s t a t u t o r i l y  i n t e r v e n e  in i n s u r a n c e  r a t e  c a s e s .  T h e  N e w  Jc'-s e y  
ex p eri e n c e  c a n  s e r v e as a g o o d  m o d e l , t h e r e  t h e  c o s t s  of 
-juxter^yjen t f o n  a r e  b i l l e d  b a c k  to t h e  f i l i n g  p a r t y  and thi_s 
c a u s e s  m i n i m a l  g r o w t h  in a p p r o p r i a t i o n s  e x p e n d i t u r e s  whij_g.
‘max i mi 7 ̂ n q c o n s u m e r  p r o t e c t  i on f r o m  abusi v e  i n s u r a n c e  r a t  e s .
A r e l a t e d  p r o g r a m  c u u l d  b e  a u t h o r i z e d  by t h e  f e d e r a l  
g o v e r n m e n t  or  t h e  s t a t e s  to  a l l o w  c o n s u m e r s  t o  o r g a n i z e  t h e i r  
own C i t i z e n ' s  I n s u r a n c e  B o a r d  to i n t e r v e n e  o n  t h e i r  own 
b e h a l f  as a c o m p l e m e n t  t o  t h e  e f f o r t s  of t h e  P u b l i c  
Ad v o c a t e s .  T h e  N A I C  s h o u l d  t a k e  t h e  lead h e r e .

14) T h e  N A I C  s h o u l d  u n e q u i v o c a l l y  s t a t e  th a t  t h e  c r i s i s  is 
c a u s e d  by i n s u r e r s  and a c t  r e s p o n s i b l y  to e n d  t h e  u n w a r r e n t e d  
i n s u r e r  a l l e g a t i o n s  t h a t  t h e  c r i s i s  is c a u s e d  by  t h e  t o r t  
law. At l e a s t ,  t h e  N A I C  s h o u l d  r e q u i r e  p r o o f  of t h i s  c h a r g e  
to r e f u t e  t h e  c l e a r  e v i d e n c e  (see Charts) w h i c h  I p r e s e n t  
h e r e  that t h e  f a u l t  l i e s  w i t h i n  t h e  i n s u r a n c e  i n d u s t r y .  T h e  
least of t h o s e  in our s o c i e t y ,  t h e  v i c t i m s  of a c c i d e n t s ,  
s t a n d  to l o s e  a lot, f o r  n o  r e a s o n ,  if the N A I C  d o e s  n o t  act 
to  s trip a w a y  the i n s u r a n c e  c o n t r i b u t i o n  to t h i s  cris i s .

15) F i n a l l y ,  a n d  of u t m o s t  i m p o r t a n c e ,  the N A I C  s h o u l d  call 
u p o n  s t a t e s  t h a t  r e l y  on c o m p e t i t i o n  to c o n t r o l  e x c e s s i v e  
r a t e s  to r e v i e w  t h e  m a r k e t  t o d a y  to d e t e r m i n e  if c o m p e t i t i o n  
is s u f f i c i e n t  to d o  t h e  job and, if not (as I e x p e c t ) ,  to 
r e g u l a t e  t h e  r a t e s  small b u s i n e s s e s  mu s t  pay. S t a t e s  w i t h  
r a t e  r e g u l a t i o n  s h o u l d  m o v e  f i r m l y  t o  limit t h e  o u t - o f­
control p r i c i n g  p r a c t i c e s  c u r r e n t l y  b e i n g  u s e d  by  i n s u r e r s  
w h i c h  are e x c e s s i v e  and will p r o d u c e  e x c e s s i v e  p r o f i t s  in d u e  
course.

" This a g e n d a  I p r o p o s e  for t h e  N A I C  is u r g e n t  e n o u g h  for t h e m  
to cancel all o t h e r  s e s s i o n s  and g e t  to work o n  t h e  real 
i s s u e  fa c i n g  them. T h e i r  c h o i c e  is of b e i n g  N e r o s  or h e r o s ,  
and I u r g e  t h e m  t o  c h o o s e  t h e  l a t t e r , "  H u n t e r  c o n c l u d e d .

-  <3*> -
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DA I A UNDERLY lKu  CHARTS 3  S. 4

C O M M E R C I A L  L I A B I L I T Y  I N S U R A N C E  P R O F I T A B I L I T Y  S T A T I S T I C S .<1) 
R a t o  of R e t u r n  on Not W o r t h  (2)

Vear
E a r n e d  P r e m i u m s  
(Mi 1 1 i o n s  of £> Actu a l  R 0 R All A m e r i c a n  I n d u s t r y

1 9 7 6 $41 60 2 7 % 1 3 . 3 %
1 9 7 7 5 8 6 5 39 1 3 . 5
1 9 7 8 ' 7 3 3 4 2 7 1 4 . 3
1 9 7 9 7 9 4 3 2 6 1 5 . 9
1 9 8 0 7 9 6 9 23 1 4 . 4
1981 7 4 1 6 15 1 4 . 0
1 9 8 2 6 6 2 7 3 1 1 . 0
191=13 6671 - 2 1 1 . 5

A v e r a g e 19 % 1 3 . 5 %

<1) S o u r c e ; N a t i o n a l  A s s o c i a t i o n  of I n c u r a n c s  C o m m i s e i o n e r s  
R e p o r t  on P r o f i t a b i  1 i t y , By. L i n a ,  B y  S t a t e .

(2) R a t o  of R e t u r n  on n e t  w o r t h  e s t i m a t e d  f r o m  t h e  N A I C  R e p o r t e d  
I n s u r a n c e  O p e r a t i n g  P r o f i t  on  E a r n e d  P r e m i u m s  b y  c o n v e r t i n g  

• t o  n e t  w o r t h  b y  m u l t i p l y i n g  b y  a 2:1 P r e m i u m / N e t  W o r t h  Ratio- 
I n v e s t m e n t  I n c o m e  on S u r p l u s  is a d d e d  at a n  a s s u m e d  a f t e r  
tax y i e l d  as f a l l o w s :  1976, 5 .0%; 1 977, 5 . 3 % ;  1 9 7 S ,  6.0%;
1 9 79, 6.5%; 1 9 8 0 ,  7.0%; 1981, 7 . 5 % }  1 9 8 2 ,  8 . 0 % ;  1 9 8 3 ,  8.5%.

13) F o r t u n e  5 0 0 . 1 9 7 6 - 1 9 8 0 ;  B u s i n e s s  W e e k . 1 9 8 1 - 1 9 8 3 .  - .•

N O T E ; H a d  t h e  i n s u r e r s  n o t  c u t  p r a m i u m s  a f t e r  1 9 8 0  b u t  h e l d  t h e m  
c o n s t a n t ,  t h e  R a t e  of R e t u r n  on  N e t  W o r t h  w o u l d  h a v e  been:

_ 1981 2 9 %
1982: 3 7 %
1 9 8 3  3 1 %

-—  8 - y e a r  a v e r a g e  3 0 %

T h e  p r o b l e m  is c l e a r l y  r a t e  p u t t i n g ,  n o t h i n g  . e l s e !



r/ j C O N S U M E R  ORGANIZ* )N

N I C O  b e l i e v e s  that the a p p r o a c h  e n a c t e d  at a p r e v i o u s
b o t t o m ,  1 9 6 8 / 9  is w o r t h y  of consi derati on by  C o n g r e s s :  The
U r b a n  P r o p e r t y  P r o t e c t i o n  and R e i n s u r a n c e  Act of 1 9 6 8  w a s  a 
r e s p o n s e  to the u n a v a i l a b i l i t y  of i n s u r a n c e  in the i nner  
c i t i e s  in the w a k e  of the r i o t  s i t u a t i o n  of the l a t e  6 0  * s.

To b e  sure, t h e  p r e d i c a t e  for t h e  w i t h d r a w a l  of r i o t  
i n s u r a n c e  w a s  s t r o n g ,  g i v e n  t h e  v e r y  s e r i o u s  s i t u a t i o n  e x t a n t
in t h e  c o u n t r y  at t h e  time. But the f i n d i n g  of the
P r e s i d e n t ' s  Panel on the I n s u r a n c e  C r i s i s  is just a s  v a l i d  
for t h e  d a y  c a r e  p r o v i d e r  c o m m u n i t y  t o d a y  and o t h e r s  l o s i n g  
c o v e r a g e  as it w a s  for the i n ner c i t y  c o m m u n i t i e s  of t h e  late 
6 0 ' s w h e n  the panel found that; " C o m m u n i t i e s  w i t h o u t  
i n s u r a n c e  are c o m m u n i t i e s  w i t h o u t  h o p e . "

In- t h e  r i o t  i n s u r a n c e  c r i s i s ,  t h e  f e d e r a l  g o v e r n m e n t  
a g r e e d  t o  r e i n s u r e  (insure t h e  i n s u r a n c e  t r a n s a c t o n s  of the 
i n s u r a n c e  c o m p a n i e s  —  a s o r t  of l a y - o f f  b o o k i e  a r r a n g e m e n t )  
t h e  i n s u r e r s  a g a i n s t  t h e  s p e c i f i e d  peril of r i o t  a n d  civil 
c o m m o t i o n  in r e t u r n  for a r e i n s u r a n c e  p r e m i u m  and a 
c o m m i t m e n t  to p a r t i c i p a t e  in a pool to m a k e  s u r e  i n s u r a n c e  is 
a v a i l a b l e  t o  all r e s i d e n t s  w h o s e  h o m e s  m e t  r e a s o n a b l e  
s t a n d a r d s  of i n s u r a b i l i t y .

T h e  f e d e r a l  g o v e r n m e n t  m a d e  $ 1 2 5  m i l l i o n  w r i t i n g  t h i s
r e i n s u r a n c e

T h e  c i t i e s  w e r e  s a v e d  f r o m  t h e  s u r e  d e a t h  th a t  b e i n g  
u n i n s u r e d  b r i n g s  in t w e n t i e t h  c e n t u r y  A m e r i c a !

I t h i n k  that a p r o g r a m  of s t a n d - b y  a u t h o r i t y  s h o u l d  be 
p r e p a r e d  to t a k e  c a r e  of the d a y  c a r e  a n d  n u r s e - m i d w i v e s  
c u r r e n t  p r o b l e m  (and, p e r h a p s ,  s o m e  of t h e  o t h e r s ) .  T h e  
a u t h o r i t y  s h o u l d  be  g r a n t e d  to c o v e r  f u t u r e  c r i s e s  a s  w e ll, 
to s t a b i l i z e  the i n s u r a n c e  p r o f i t  c y c l e ' s  h a r s h  s y m p t o m s .

I n s u r e r s ,  t h e  a d m i n i s t r a t o r  of t h e  p r o g r a m  and 
r e p r e s e n t a t i v e s  of t h e  d i s t r e s s e d  i n d u s t r y  w o u l d  m e e t  to set 
s t a n d a r d s  f o r  i n s u r a b i l i t y  u n d e r  w h i c h  t h o s e  w h o  q u a l i f y  a r e  
a s s u r e d  of an i n s u r a n c e  m a r ket.

S t u d i e s  w o u l d  b e  u n d e r t a k e n  to d e t e r m i n e  if o t h e r  l o n g e r  
r a n g e  a c t i o n s  (risk m a n a g e m e n t ,  i n s u r a n c e  r e f o r m ,  etc.) a r e  
a l s o  n e e d e d  to r e s o l v e  u n d e r l y i n g  p r o b l e m s .

F u n d i n g  for t h i s  p r o g r a m  w o u l d  c o m e  f r o m  r e i n s u r a n c e  
p r e m i u m s .  I a l s o  e n v i s i o n  a small s u r c h a r g e ,  p e r h a p s  o n e -  
q u a r t e r  of o n e  p e r c e n t  of p r e m i u m s  w r i t t e n  b y  all p r o p e r t y /  
c a s u a l t y  i n s u r e r s ,  t o  b a c k  up t h e  p r o g r a m .  T h i s  is in c a s e  
p r e m i u m s  a r e  i n s u f f i c i e n t  o v e r  a s h o r t  p e r i o d  or if it is 
d e t e r m i n e d  b y  C o n g r e s s  t h a t  s o m e  s h o r t  t e r m  s u b s i d y  is 
r e q u i r e d  to s t a b i l i z e  a d i s t r e s s e d  l i n e  s o m e t i m e  in t h e  
f u t u r e .

121 N.. Payne Street
Alexandria,  Vi rginia 22314
(703) 549-8050 . ,
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Insurance firms blamed for rate crisis
By lU O t SEIFEHY 
Th« H tw t Tribun*

O LY M P IA  — Insurance com pan ies are  
largely to  blam e foe rising Liability Iniur- 
aoce  n t o  and w idespread Inaurance pol­
icy caaccllaU ona , accord ing  lo  a state  
IcgialaUvc report laaued today.

"In fa r  too m any c w * .  people am  
being v ictim ised by a giant lod tu lry  fa c ­
ing a criala o l tta own m aking.”  concluded 
U e  bipartisan Joint Study C om m ittee on 
Inaurance Availab ility  and A ffordab ility .

The five -m em ber group was cha ired  by 
State Inaurance C om m iu ion e r D ick M ar- 
quardt.

The report com e* on the heela of a

com m ittee bkarlng late laat month a t 
which Inaurance company executive* 
com plained about mounting legal coila, 
mulll-Biiliicn dollar court Judgments and 
unpredictable coverage rtaka.

In lla report, (he com m ittee , which 
m ade aeveral recommendatlona fo r legis­
lation , ca lled  Ibe prob ltm a wllhln the In­
aurance Induatry a c r l-la , on* which waa 
e in ec ted  to laat through '91* .

But the com m ittee  laid the hulk o f the 
blam e a t the feet of the Inaurance com pa ­
nies.

At ala public meellnga held nround the 
atate thla fa ll, the com m ittee beard from  
hundreds o f people, acore* o f whom  "told 
o f being hit by abarply Increased Inaur­

ance coals or of o o l  having Insurance 
availab le at any price ,”  reported the 
com m ittee .
Among those testifying were child care  
prov iders, doctors , nurses, restaurant 
owners, tm ckers , loca l public officials. 
Installer* of wood atovei and tow -lruck  
operators.

Some a re  caught In a "catcb-JZ" sltua- 
i.on  of being required by law lo  carry  
Inaurance but unable (o  buy II a t any 
price , the com m ittee reported.

And com m ittee m emoera learned (hat 
governments, which musl i ‘ ay in business 
regardless of Insurance availab ility , “ are 
forced lo  (unction w llh dangerou jly  low 
amounts o f protection or w llh no protec­

tion a l  a ll,"  the members said they dis­
covered.

The root o f the problem , the com m ittee  
concluded , orig in a ted  w llh Inaurance 
companies engaging In ''cash flow un­
derwriting”  In which they lowered rates 
to  win p iem lu rr dollars, which In (um  
were Invested a t the high Interest rate* of 
the early 'IDs.

"Sound underwriting and investment 
practices . . .  were either Ignored or  
glowed over In favor of a quick return," 
concluded the com m llle* . Inaurance ex- 
ecuUves said Ihey were forced to cut 
ratea In o rder to remain compellUve.

The report also cited the rising number 
and coal o f court caaes as contrlbuUng to

the problem . One larga company told the 
com m ittee that In I9 7 f , a l l  doctors per 
100 were being aued annually. By Uila 
year, the ra tio  had grown lo  M  per 100

The same company reported that legal 
coeU  for defending doctors has risen 
from  111 per flOO In cla im s In I9S0 to 
IS I  per 1100 this year.

The committee mad* aeveral recom­
mendations (or legislation. Including:

•  Expanding high risk Insurance pools 
lo  Include liability Insurance.

•  Requiring companies lo  give 110 
days' notice to agents and brokers prior

Continued on Pago A-4
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t o v c m l i r r  1 2 .  ) i ? H *

Ladies and Gentlemen:

A fter bolding meetings around the state to henr from people affected by tlw current "insur 
crisis." the members o f this committee agree ll>c crisis is mostly a result o f poor manage: 
practices by the companies, compounded by the unpredictability o f risirxj costs for liligatior 
jury awards.

Tne reasons for the problems are many, but ch ie f among them is the companies’ practici 
several years o f underpricing policies on the theory that volume builds investment cap 
Unable to  predict losses from a weakened investment market and a lawsuit-prone society, 
companies ran headlong into trouble. The result has been that, in far too many cases, pe 
are being victim ized by a giant industry facing a crisis o f its own makirg.
Hundreds o f people attended the meetings, and scores o f them told o f beir^g hit by shar 
increased insurance costs or of not having insurance available at any price. Those testif 
included ch ild -care  providers, medical practitioners, restaurant owners, truckers, local offic 
wood stove installers, tow truck operators, other small business people and many more w 
livelihoods depend on adequate, affordable insurance coverage. For many o f them , insurant 
not an option , but a legal or practical necessity.
At the final meeting o f the task force, the members heard representatives o f major insure 
companies give their views on the reasons for the current problems in insurance cover 
nationally and here in Washington.
While recognizing the national, even international, scope o f this complex problem the task fc 
also realizes that the insurance industry is regulated at the state level and that is where 
actions lo  address the problem must be taken.

To ll»c Hono rab le  Members o f  the
49 th  Leg is la tu re

Sincerely ,

C h a tm an , Senate Financial 
Institutions Committee

Rankir* Minority Member, Senate
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INTRODUCTION

1

Six public meetings were held by the Joint Study Committee on Insurance 

Avai l a b i l i t y  and A f f o r d a b i 1ity to gather information on the current 

“insurance crisis" affecting Washington and the rest of the country. In 

the interests of readability, this report of the committee has been kept 

short. For readers wanting core detail, the appendices address various 

aspects of the problem in some depth. Copies of draft legislation, case 

histories and other reference materials are being prepared by the 

Insurance Commissioner's Office.

Five of the six meetings - held August 1 in Wenatchee, August § in 

Yakima, August 14 in 8ellingham, August 21 in Spokane and September 11 in 

Seattle - were scheduled well in advance, to hear from people wanting to 

c o mment on any insurance problems. Test i m o n y  was sought specifically on 

day care liability, restaurant and liquor liability, insurance for 

long-haul trucking, insurance f o r  local governments and insurance for 

non-profit agencies.

The sixth meeting, held October 21, was set after the insurance industry 

failed to offer substantive testimony at the first five sessions. 

O f f i c i a l s  of 12 companies were invited to appear and give their views on 

the insurance crisis as well as on specific cases involving their firms. 

Eleven of the 12 companies invited sent representatives to the meeting. 

This report suranarizes the committee's conclusions and recommendations. •



REPORT Of THE SPECIAL C OMMITTEE ON INSURANCE AVAILABILITY

ANO A F F C R 0 A 8 I L 1 T Y

The Insurance Crisis - An Overview

The fact that a crisis does exist in the insurance market is apparent to 

a n y o n e  willing to even b r iefly examine the problem. The number of people 

d i r e c t l y  affected by the rising cost of Insurance or the lack of 

a v a i l a b i l i t y  of c e r t a i n  types of co v e r a g e  seems to grow every day.

W h i l e  it is difficult to determine just bow serious the proMeso will 

b e c o m e  and how long it will last, most industry observers feel it will 

c o n t i n u e  at least through 1986. How severe its effects will be on our 

society, on our economy, will depend a great deal on what actions are 

taken, by legislation or regulation, to ease it.

The inability to obtain adequate, affordable insurance c overage deeply 

c o n c e r n s  many people. It is an emotional issue, one often colored by 
s u b j e c t i v e  viewpoints and misinformation. Insurance underwriting may 
i n volve speculation as well as science, and many factors in the current 

c r i s i s  are not easily m easured or verified.

The g r e a t e s t  problems of cost and availability exist in the commercial 

insurance lines, which refers to property and casualty coverage provided 

to business, professional people and governments. The commercial lines 

are d i s t i n c t  from the personal lines such as auto or homeowner's 

insurance, which are p r o p e r t y  and casualty coverages provided to rivate 

individuals.

The Insurance C* de states that the business of Insurance is "affected by 

the p u blic interest, requiring that all persons be actuated by good 

faith..." The public interest Is not being served by tie commercial 

Insurance ur-derwriters. It Is clear that the property and c a sualty 

c ompanies are not meeting the needs of business and government. In fact, 

the a b i l i t y  of business and government to function normally is being



s e v e r e l y  curtailed, and In seme c a s e s  their very existences are 

threatened. Many businesses and b r a n c h e s  of local government are going 

w i t h o u t  insurance coverage or are f a c i n g  200 to 300 percent increases In 

p r e m i u m s  for coverages with d a n g e r o u s l y  low liability 11«1ts.

H o w  Old It Happen?

P r o p e r t y  and casualty insurance goes through cycles, with competition 

d u r i n g  profitable times driving p r i c e s  low and a tight market forcing 

p r i c e s  high. The cycle often d e p e n d s  on oucside factors, such as 

In terest rates on Investments or an unanticipated rise In the mxaber or 

s i z e  of claias. The highs and lows are more extreme In the commerce*11 

Insurance 11m s  than 1n personal lines such as auto or homeowner's 

Insurance.

O u r l n g  the past, few years, Insurance companies engaged 1n "cash flow 

u n d e r writing" (see App. A), competing for every premium dollar. Lower 

p r e m i u m s  were used to get cash q u i c k l y  and invest 1t at the high Interest 

r a t e s  then available. Sound unde r w r i t i n g  and Investment practices, w h i c h  

a r e  the bedrock on which the insu r a n c e  Industry was built, were either 

i g nored or glossed over 1n f n o r  of a ' quick return.

P r i c e  wars violate the Insurance Co d e  (RCW 48.30.240). out policing the 

conmer c i a l  underwriters to see that p r o p e r  rates and forms ere used 1s 

t h e  Job of the Examining 8ureau. T h e  8ureau, established by the 

L e g i s l a t u r e  (RCW 48.19.410) as a self - p o l i c i n g  a n  of the Insurance 

con^an i e s ,  has been limited to p r o p e r t y  Insurance. While rates rust be 

f i l e d  with the conwlss loner's office before they are used, the "watchdog- 

ro l e  was assigned to the companies, a c t i n g  through the Examining 8ureau. 

F r o m  time to time, the c c m l s s l o n e r ' s  office has requested funding for 

f i e l d  rate Investigators, so the c o m m i s s i o n e r  could do his own rate 

examinations, but these, requests have always been denied. The committee 

b e l i e v e s  the canal sslcoer* s office s h ould be authorized, and staffed with 

r a t e  Investigators, to be sure filed rates are actually being used.



D u r i n g  the height of the price war, sc many filings came 1n that would 

h a v e  permitted even lower premiums t h a n  previously allowed, that t , 

c o m m i s s i o n e r ' s  rate analysts had to adopt a standard form letter of 

d e n i a l .  For practical purposes, however, there is no policing mechanism 

to a s sure that only approved rates and forms are actually being used in 

the field.

T h e  Capacity Crunch

T h e  consumers are now paying the pri c e  for the insurers' drive for 

i n v e s t m e n t  dollars. Today's comparatively low interest rates and new 

r e s t r i c t i o n s  imposed by the "reinsurers," the international companies 

that in a sense "insure" the insurance companies, have forced a halt to 

c a s h  flow underwriting. The commercial insurers now find their ability, 

or “capacity" to provide coverage, sev e r e l y  limited. The "capacity 

c r u n c h "  and the key role played by the reinsurers is described in 

A p p e n d i x  8.

G r o w t h  of Court Claims

C o m p o u n d i n g  the current crisis is the long-term growth in the number and 

s i z e  of lawsuits companies must fight. One big insurance firm with long 

e x p e r i e n c e  in liability coverage told the committee that in 1974, six 

d o c t o r s  per 100 were being sued annually, but by 1985, the ratio was 16 

p e r  100. Defense costs for that c o m p a n y  ros^ frcm 512 per 5100 in claims 

p a i d  in 1950 to 558 per 5100 in claims paid in 1985. Evidence given the 

c o m m i t t e e  pointed to court actions and legislation which increased the 

n u m b e r  of lawsuits and cases in which a defendant could be held liable. 

S i g n i ficant growth in the size of j u r y  awards during recent years was 

a l s o  shown.

-  3 -



The Need for Coverage

Whi l e  the Insurance market has been hit by such cyclical financial 

turmoil before, never has the "low point’ been so low. The current 

crisis Is the worst 1n the m e mory of those now 1n the Insurance 

business. Unfortunately, the Insurers seem determined to solve the 

problem, which they created, by sudden and drastic action that places 

often intolerable burdens on business and government.

For seme businesses, insurance is an absolute necessity —  required by 

statute or regulation as with truckers, contractors and escrow 

companies. They are in a "Catch 22.B The law requires insurance, but 

for seme, insurance is not available at any price.

For most others, it is a practical necessity. Without insurance, or with 

inadequate protection against catastrophic loss, many businesses must 

severely cut back operations or simply close their doors. Governments, 

on the other hand, cannot "go out of business" but are forced to function 

with dangerous!}' low amounts of protection or with no protection at all.

Resources of the Regulator’s Office

While the insurance industry was going through the turmoil of cash flow 

underwriting frcm 1981 through 1985, more than one-fifth of the Insurance 

Commissioner's staff was cut. During the same period the number of 

authorized insurers increased by 132. More companies meant more 

premiums, more agents and brokers, more policy filings, more rate 

f i l i n g s — a huge increase in paperwork. This required the commissioner to 

put proportionately more people onto the "paper pushing" end of the 

system (See App. C ) .



RECCWENDATIOiNS

The committee unanimously adopted the following recommendations to enable 

the insurance commissioner to exercise more effective regula t o r y  control 

o f the insurance industry, to provide a means for guaranteeing insurance 

availability, and to prevent abusive marketing practices by insurers.

1. The Legislature should make sure insurance is available to those 

needing it by reauthorizing and expanding the FAIR plan. The FAIR 

plan, also known as the Washington Essential Property Insurance 

Inspection and Placement Program, would be expanded to provide 

liability insurance. The general idea behind the FAIR plar for firt 

insurance and the assigned risk pool for high-risk drivers auto 

insurance, both of which have been functioning for m a n y  years, is 

assuring that coverage is availaDle for all.

2. The L egislature should adopt a ngw law requiring companies to give 

120 days notice to agents and brokers prior to cancelling agency 

appointments. This would prevent insurers from arbitrarily and 

indiscriminatively cancelling contracts with agents and brokers, 

thereby eliminating coverage for large blocks of policyholders.

This new law would give agents and brokers more latitude in getting 

cancelled policyholders new insurance (See App. D).

3. The legislature should adopt a new method of funding the Insurance 

Commissioner's Office that would tie the amount of funding to the 

level of activity in the insurance industry. This would provide 

more stability for the regulatory staff, assuring staff cuts would 

not occur at the same time more industry control is needed. Funding 

should allow the hiring of six field rate investigators and two new 

rate analysts that are needed to enable better monitoring. With 

only three rate analysts and no field rate investigators, the

cofnnissioner now must rely on information supplied by the 

companies. Funding should also allow restoring six positions in the 

ccnmissioner's consumer protection office lost during the budget 

cuts and provide supporting staff for the new personnel (See 

Appendices C and £).



4. The Legislature should require Insurance companies to notify 

c onimercial policyholders of the reasons w h y  their policies were 

cancelled or not renewed. Current law requires Insurers to do this 

for policyholders in the personal insurance lines, and the law 

should be extended to cover all commercial policies.

5. The Legislature should amend existing law to Improve the ability of 

insurance companies to ccmoly with statutes on cancellation and 

nonrenewal of insurance contracts. This would In '^'ye H a l t e d  

changes to a bill adopted during the 1985 legislative session that 

required insurers to give policyholders more notice of cancellation 

or nonrenewal (See App. r).

In addition to the recommendations to the Legislature, the committee 

unanimously recommends or endorses the insurance caranissioner's actions 

in the following areas:

1. The committee recommends that the commissioner return to "Prior 

Approval* on conmercial rate filings. The committee recognizes that 

while the commissioner has the authority to do so, more staff is 

needed to implement it. This action would asrure that the 

commercial insurance rates are fair and thoroughly "checked out" 

before they are used.

2. The committee endorses the current regulatory action by the 

commissioner to narrow from 40 percent to 25 percent the

"jjdcmental" factor allowed companies 1n adjusting commercial 

insurance rates above and below the filed rate.

3. The committee endorses the commissioner's recent adoption of a 

regulation prohibiting insurance companies frcm cancelling, failing 

to renew or denying homeowner policies for the sole reason that day­

care facilities are being provided in the h o m e .

- more -
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In addition to the foregoing r e c ommendations and endorsements, the 

c ommittee is taking the following d i r e c t  action.

The committee has begun setting up a Legal Action Task Force to review 

and collect data relevant to Wash i n g t o n ' s  experience in tort law, and to 

recommend any changes needed to improve the availability and 

affordability of liability i nsurance. Based on testimony received by the 

committee, sane reform of Washington's tort law appears to be needed.

The caunittee, however, has neither the legal expertise to judge tort 

r e f o r m  proposals, nor enough facts p e rtinent to Washington's exper i e n c e  

to ma k e  informed recommendations of appropriate legislative action.



Cash Flow Underwriting

APPENDIX A

Cash f l o w  underwriting had its roots in the runaway inflation that peaked 

in the late 1970s and early 1980s. Federal deficits, the oil embargo, 

■guns and butter" financing of the Vietnam War —  whatever the reasons 

for Inflation, they can also be assigned blame as the root causes of the 

current dilemma. The excessive inflation led to excessive Interest 

rates, which in turn led to tne excesses of cash flow underwriting which 

resulted in the excessive measures being taken now by insurers against 

policyholders.

In the latter half of the 1970s, Inflation pushed interest rates to 

unprecedented heights. Insurers began moving away from their 

traditionally conservative investment philosophy in favor of the 

short-term high yields that became available during those years. This 

practice picked up momentum and, by 1980, the insurance Industry was 

engaging in a mad scramble to obtain premium income for the primary 

purpose of reinvesting it at the high interest rates. Sound underwriting 

considerations were glossed over or ignored in the rush to increase the 

cash flow.

The day of reckoning arrived when interest rates moved down to today's 

levels. About the same time, the disregard for sound underwriting 

started affecting the surpluses of insurance companies. An insurer's 

surplus is roughly equivalent to the net worth of a conventional 

business. It is the money available to pay claims if premiums are 

inadequate.



In the Spring of 1984, the reinsurers that had survived the rate cutting 

f r e n z y  let 1t be known that, as their treaties (contracts wi t h  Insurance 

companies) came jp for renewal, sanity would have to return to the 

markets. By the Spring of 1985, oost of the treaties that had not been 

cancelled had been renewed with strict requirements that the primary 

Insurers Increase their p real teas —  particularly 1a the liability H o e s .  

The commercial underwriters had no choice but to cooply. Appendix B, 

which follows, describes how the unregulated reinsurance aarket exercises 

ultimate control over cosaercial Insurance underwriters.



APPENDIX 3

The Capacity Crunch and the Reinsurers

The "capacity crunch" 1s Industry jargon referring to the Insurance 

companies' Inability to write as many policies, measured by the amount of 

"premium3 or money taken in each year from policyholders, as they did a 

few years ago. There are three reasons why the companies do not have the 

capacity to handle new policyholders or even seme of their old 

policyholders.

The first is that the companies' surplus (money available to pay claims 

that exceed the total of premiums taken in) has diminished as interest 

rates have fallen and claim frequency increased.

Second, there are recognized industry guidelines limiting the amount of 

premiun property and casualty insurers can <rr1te. The amount of premium, 

which translates into number of policies written, has a fixed 

relationship to the amount of surplus. Insurance companies can generally 

write up to three times as much premiun as they have surplus.

Historically, most insurers have written more policies —  more premium -- 

than three times their surplus, but have maintained their good ratings by 

passing the excess premiun (policies or "risks") on to a reinsurance 

ccmoany. When the reinsurance carriers pulled out of the market, that 

practicr was severely restricted or ended.

The third reason for the capacity crunch is that higher premiums on 

individual policies meant fewer policies could be supported by a 

relatively fixed or shrinking capacity. Seme companies were forced to 

cancel policies to stay within tneir capacity level.



To Illustrate, assume an Insurer had $100 million of surplus and thus 

could write $3CO million of premiun based on its own resources. Such a 

ccrcoany might have written as much as $400 million by passing excess 

pr e m i u m  (and risk) on to a reinsurer. The cash flow underwriting binge 

has not only depleted the $100 aillion surplus and thus the amount the 

co mpany could write on its own resources, 1t has also caused the 

reinsurer to withdraw frcta the market. Thus, the Insurance company 1s 

H a l t e d  1n Its writings by Its own resources. If, In this example, Its 

surplus had been reduced frca $100 aillion to $90 ai'lHon, the company 1s 

now limited to $270 million of premiun, Instead of the $400 million it 

was writing when Its surplus was $1C0 aillion and 1t had reinsurance 

treaties extending Its writings to as much as $400 aillion. Capacity has 

been reduced by $130 aillion —  frcta $400 aillion to $270 million.

A company with Its capacity limited 1s like a merchant who can sell more 

goods than he has on the shelf. The supply 1s constrictad but the demand 

continues to grow. An Insurance company 1n this situation will contrive 

to raise premiums, be very selective 1n its underwriting, cancel 

contracts with Its producing agents, and generally conduct Itself like 

any supplier in a seller's market.

-  11 -



APPENDIX C

The committee recommends that the Insurance Commissioner be funded to 

hire six field rate investigators trained to examine Insurance company 

underwriting and rating records to determine whether (a) Insurance 

companies are using filed rates and (b) submitting accurate statistical 

and other information to the Insurance Department in support o f  rate 
filings. The committee believes that during the destructive "rate war" 

that occurred frcm about 1979 to 1984, m a n y  1f not all property/casualty 

insurance companies used unfiled and often inadequate rates to obtain 

business and retain inarket share. With a small staff of three rate 

analysts and no field rate examiners the Insurance Department lacks the 

tools to monitor such conduct and to enforce the existing rate statutes.

In addition to the hiring of field rate investigators, the committee 

recommends that the Insur roe Commissioner be funded to hire two rate 

analysts to assist the present staff of three with their review of 

insurance company rate and form filings. Due to an ever increasing 

workload in this area the Insurance Commissioner was compelled to go from 

a "prior approval" system of rate review for conmercial rate filings to a 

■file and use* system which, while subject to the same statutory 

standards for disapproval of filings, results in insurance companies 

being able to use rates before those rates have been reviewed by the 

Insurance Department. The addition of these rate analysts will permit a 

return to the "prior approval* system of rate filing review and, in 

conjunction with field rate examinations, should result in more effective 

supervision of rate adequacy and enforcement of existing rate statutes 

and serve to lessen the severity o f destructive underwriting cycles upon 

the citizens of Washington.

Resources of the Regulator's Office



Draft Legislation on Agency Cancellations

APPENDIX D

' CANCELLATION OF W R I T T E N  AGREEMENT WITH AGENT 

OR REFUSAL TO ACCEPT BUSINESS

(a) No insurer may cancel Its agreement with an appointed agent with 

respect to insurance or refuse to accept insurance business cm such 

agent unless it complies with the provisions of this section.

(b) If an insurer intends to cancel a written agreement with an agent, 

or intends to refuse any class of renewal business from the agent, the 

insurer shall give the agent not less than 120 days advance written 

notice of it. Notwithstanding any provision of the agreement to the 

contrary, the Insurer shall continue, for not less than one year after 

notice of its intent to terminate the agency agreement, to permit 

insureds to process their renewals through the agent as to any of the 

policies which have not been replaced with other insurers as expirations 

occur. This subsection shall not apply to: (1) agents or policies of a 

c o m p a n y  or group of companies represented by agents who by contractual 

agreement represent only that company or group of companies if the 

business is owned by the company or group of companies and the 

cancellation of any such contractual agreement does not result in the 

cancellation or nonrenewal of any policies of insurance; or (2) life, 

health, surety, ocean marine and foreign trade, and title insurance

policies.

(c) No insurer shall cancel or refuse to renew the policy of the insured 

because of the termination of the agent's contract.



(d) In addition to the other provisions of this section* no Insurer say 

cancel or amend a written agreement with an agent, or refuse to accept 

business from such agent 1f the cancellation or amendment Is arbitrary, 

capricious, unfairly discriminatory as contemplated by RCV 48,30,300, or 

based In whole or part upon the sex, race, creed, color, religion,- 

national origin, place of residency of vho agent, his or her applicants 

or policyholders,

(e) Any Insurer or agent that accepts brokerage business and rejects the 

business of a broker shall provide to the broker, upon request of the 

broker, the reasons in writing for the rejection.

« i a -



APPENDIX £

O r derly Funding of the Insurance Regulatory System

The Insurance Commissioner's Office should be funded on a systematic 

basis that *ould reliably relate to the activity 1n the Insurance

business. Senate Bill 3657, now 1n Senate Rules 2, would do this. It

assesses each Insurer a small fraction of one percent of premium to fund 

the Commissioner's Office. To the best of the committee's knowledge, the 

Commissioner's Office is the only regulatory agency not now funded by the 

industry it regulates. Too often a budget crunch at the state leve1 

coincides with unusual activity 1n the insurance business.

3etween 1981 and 1985, while the insurance industry was going through 

it's self-destructive cycle cf cash flow underwriting, personnel In the 

Insurance Commissioner's Office was cut by more than 20 percent —  from 

95 to 74 FTEs. During that time, general government employment rose by 

10 percent. While staff cuts were being Imposed, the number of 

authorized insurance companies in Washington grew by 132 to the present 

level of more than 1,400. During that time, the votal annual premium

taken in by the companies went from 53.8 billion to 55.5 billion. With

more companies and more premiums, the number of licensed agents, brokers, 

and adjusters increased —  'icreasing the burden on the Commissioner's 

staff with respect to qualifications, continuing education, appointments, 

supervision and discipline of licensees. The number of licensees has 

increased to about 25,000, and new policy forms and thousands of rate 

adjustments have added to the workload. Contacts between the public and 

the commissioner's staff have increased frcm about 1,500 per week in 1983 

to the present 3,000 contacts per week.

This rapid growth meant a huge increase in paper work. With decreasing 

personnel, the Commissioner was forced to shift more effort to pushing 

paper through the system and less to the examination of companies, policy 

and rate analysis, agent supervision and policyholder complaints.

- 15 -



Senate 3111 3657 would fund the regulatory systcra 1n an orderly manner 

that would relate d i rectly to the activity In the Insurance Industry 

rather than subjecting 1t to the vagaries of the general goverrsnent 

budgeting process. Too often the resources of the Ccnmissloner's Off 1 

z1g when the activity In the insurance industry zags.

- 16 -



C a n c e l l a t i o n  and N o nre new al Statutes With P r o D O s e d  Amendments

APPENDIX F

Draft For Changes to RCWs

Sec. 17. Section .18.29. Chapter 79. laws of 1947 as last amended 

by section 7, chapter 110, Laws of 1982 and RCW 48.18.290 are each - 

amended to read as follows:

(1) Cancellation by the insurer of any policy which by its terms is 

cancellable at the option of the insurf', or of any binder based on such 

policy, may be effected as to any interest only upon compliance with 

either or both of the following:

(a) Written notice of such cancellation must be actually delivered 

or mailed to the insured or to his or her representative in charge of the 

subject of the insurance not less than forty-five days prior to the 

effective date of the cancellation except for cancellation of insurance 

policies for nonpayment of premiums, which notice shall not be less than 

ten days prior to such date and except for cancellation of fire insurance 

policies under chapter 48.53 RCW, which notice shall not be less than 

five days prior to such date: PROVIDED, That where cancellation is 

within the first 30 days after the contract has been in effect, at least 

ten days notice of cancellation is sufficient, and in case the contract 

is evidenced by a written binder which has been delivered to the insured, 

if such binder contains a clearly stated expiration date, no additional 

notice of cancellation or nonrenewal shall be required; PROVIDED FURTHER, 

that in all cases a loss payee shall receive no less than forty-five days 

notice of cancellation.

(b) Like notice of not less than forty-five days must also be so 

delivered or mailed to each mortgagee, pledgee, or other person shown by 

the policy to have an interest in any loss which may occur thereunder.

- 17 -



(2) The mailing of any ' :;otice shall be effected by depositing 

1t in a sealed envelope, dire-.^u to the addressee at his or her last 

address as known to the Insurer or as shown by the Insurer's records, 

with proper prepaid postage affixed, 1n a letter depository of the United 

States post office. The insurer shall retain 1n Its records any such 

item so mailed, together with Its envelope, which was returned by the 

post office upon failure to find, or deliver the mailing to, the 

addressee.

t

(3) The affidavit of the Individual making or supervising such a 

mailing, snail constitute prlma facie evidence of such facts of the 

mailing as are therein affirmed.

(4) The portion of any premium paid to the insurer on account of the 

policy, unearned because of the cancellation and 1n amount as computed on 

the pro rata basis, must be actually paid to the insured or other person 

entitled thereto as shown by the policy or by any endorsement thereon, or 

be mailed to the insured or such person as soon as possible, and no later 

than forty-five days after the date of notice of cancellation to the 

insured for homeowners', dwelling fire, and private passenger auto. Any 

such payment may be made in cash, or by check, bank draft, or money order.

(5) This section shall not apply to contracts of life or disability 

insurance without provisions for cancellation of life or disability 

insurance without p.ovision for cancellation prior to the date to which 

premiums have been paid.

NEV SECTION Sec. 20. A new section is added to chapter 48.18 RCW 

to be codified as RCW 48.18.2901, to read as follows:

(1) Each insurer shall be required to renew any contract of 

insurance subject to RCW 48.18.290 unless one of the following situations 

exi s t s :

-  18 -



(a) The insurer gives the named insured at least forty-five days' 

notice in writing as provided for 1n RCW 48.18.290, that 1t proposes to 

refuse to renew the insurance c o ntract upon its expiration date; and sets 

forth therein the actual reason for refusing to renew; or

(b) At least twenty days prior to its expiration date, the Insurer 

has ccrrmunicated Its willingness to renew in siting to the named 

insured, and has included therein a statement v f the amount of the 

premium or portion thereof required to be paid by the Insured to renew 

the policy, ((inGTuding-the-ameunt •by-whieh-the'-premium-er* 

deduGtab^es-have-ehanged-fFafl-the-prevaGus-paTiGy-periedr-and-the-date 

by-whiGh-sueh-payment-must-be-aadeT)) ar|d the Insured fails to 

discharge when due his obligation in connection with the payment of such 

premiun or portion thereof; or

(c) The Insured's agent or broker has procured other coverage 

acceptable to the insured prior to the expiration of the policy period.

(2) A renewal shall be based on rates and forms applicable to the 

expiring policy and its term, except to the extent the insurer gives at 

least 20-days advance notice of changes in rates or contract p r o v i s i o n s .

(2) (3) Renewal of a policy shall not constitute a waiver or 

estoppel with respect to grounds for cancellation which existed before 

the effective date of such renewal, or with respect to cancellation of 

fire policies under chapter 43.53 RCW.
*

£ 3 } (4 ) “Renewal" or "to renew" means the issuance and delivery by 

an insurer of a contract of insurance replacing at the end of s.he 

contract period a contract of insurance and delivery of a certificate or 

notice extending the t rm of a contract beyond its policy period or 

term: PROVIDED, HCWEYER, That any contract of insurance with a policy

period or term of six months or less whether or not made continuous for 

successive terms upon the payment of additional premiuns shall for the 

purpose of RCW 48.18.290 and 48.18.293 through 48.18.295 be considered as 

if written for a policy period of terms of six months: PROVIDED,

FURTHER, That any policy written for a term longer than one year or any 

policy with no fixed expiration date, shall, for the purpose of 

RCW 48.18.290 and 48.18.293 through 48.18.295, be considered as if 

written for successive policy periods or terms of one year.
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.VHILH IN  -U .£AU 
POUCH 7 

JUNEAU. ALASKA 99311 
‘907) A6=-370A

To: R e p r e s e n t a t i v e  D o n  C l o c k s i n  J a n u a r y  8th, 1 9 8 6  

From: R. L .  C o l e

S u b j e c t ;  B r i e f i n g  M e m o ;  N a t i o n a l  C o n f e r e n c e  o f  S t a t e  L e g i s l a­
t u r e s ;  D e n v e r  M e e t i n g  o n  I n s u r a n c e  A v a i l a b i l i t y  a n d  
P r i c i n g ,  J a n u a r y  4th, 1 9 8 6

F o l l o w i n g  is a s u m m a r y  t r a n s c r i p t  o f  t h e  p r o c e e d i n g s  a t  t h e  
m e e t i n g  i n  D e n v e r  o n  L i a b i l i t y  I n s u r a n c e .  W e l l  o v e r  t h r e e  
h u n d r e d  p e o p l e  a t t e n d e d  t h i s  m e e t i n g ,  i n c l u d i n g  e l e c t e d  r e p r e­
s e n t a t i v e s  f r o m  v i r t u a l l y  e v e r y  S t a t e  a n d  T e r r i t o r y .  B o t h  
s i d e s  o f  t h e  i s s u e  w e r e  e l o q u e n t l y  r e p r e s e n t e d .  M o s t  o f  t h e  
w o r k s h o p s  w e r e  i n  a d e b a t e  f o r m a t  b e t w e e n  a r e p r e s e n t a t i v e  
f r o m  t h e  " T o r t  R e f o r m "  s c h o o l  a n d  . r e p r e s e n t a t i v e  f r o m  e i t h e r  
t h e  T r i a l  L a w y e r s ,  a n  I n s u r a n c e  C o m m i s s i o n  o r  C o n s u m e r  g r o u p ,
I t h o u g h t  t h e  C o n f e r e n c e  w a s  w e l l  o r g a n i z e d  a n d  s u b s t a n t i v e .

S U M M A R Y  O F  C O N F E R E N C E  P R E S E N T A T I O N S :

P r e s e n t o r :  D a v i d  C h i l u e r s ,  C o m m i s i o n e r  o f  I n s u r a n c e ,  A r i z o n a

M a i n  P o i n t s :

1. T h e  I n s u r a n c e  C o m p a n i e s  d o  i n  f a c t  h a v e  a f i n a n c i a l  
p r o b l e m .

2. I n s u r e d s  a r e  b e i n g  a s k e d  t o  s o l v e  t h a t  f i n a n c i a l  p r o b l e m  
w i t h  p r e m i u m  r a t e  i n c r e a s e s  t h a t  a r e  o f t e n  u n r e a s o n a b l e .

3. T h e  i n s u r a n c e  c o m p a n i e s  s e e  t h e  p r o b l e m  as o n e  o f  a n  
" O p p r e s s i v e "  C o u r t  s y s t e m .

4. S o m e  I n s u r e d s  a r e  p r e s s i n g  S t a t e  L e g i s l a t u r e s  f o r  r e l i e f  
t h r o u g h  r e s t r i c t i o n s  o n  p r e m i u m  r a t e  i n c r e a s e s ,  I n s u r a n c e  
c o m p a n i e s  a b i l i t y  t o  t e r m i n a t e  c o v e r a g e  e t c . ,  a n d  b e l i e v e  
t h a t  I n s u r a n c e  C o m p a n i e s  h a v e  f a b r i c a t e d  t h e  p r o b l e m .

5. 1 9 8 9 - 1 9 8 4  I n s u r a n c e  I n d u s t r y  l o s s e s  e x c e e d e d  5 . 5  B i l l i o n .
6. I n  1 9 8 5  I n d u s t r y  l o s s e s  h a v e  a l r e a d y  b e e n  6 . 2 5  B i l l i o n  

t h r u  t h e  f i r s t  t h r e e  q u a r t e r s .L o o k s  l i k e  t h e r e  w i l l  b e  a 
2 4 %  i n c r e a s e  in p r e m i u m s  d u r i n g  t h e  4 t h  q u a r t e r  a l o n e .

7. R a p i d l y  i n c r e a s i n g  s t o c k  p r i c e s  f o r  I n s u r a n c e  C o m p a n i e s  
w i l l  b e  a m a j o r  f a c t o r  i n  a t u r n a r o u n d .
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9.

1 0 .
12

12.

13.

8.

14.

T h e  I n s u r a n c e  R e g u l a t o r y  I n f o r m a t i o n  S y s t e m  i n d i c a t e s  
t h a t  a b o u t  o n e  o u t  o f  e v e r y  s i x  I n s u r a n c e  c o m p a n i e s  is 
e x p e r i e n c i n g  s e v e r e  f i n a n c i a l  p r o b l e m s . ( I t h i n k  h e  m e a n t  
in t h e  S t a r e  o f  A r i z o n a )  H e  a l s o  e x p e c t s  m o r e  I n s u r a n c e  
C o m p a n y  i n s o l v e n c i e s .
T h i s  m a n  m a d e  a p o i n t  a b o u t  w a t c h i n g  o u t  f o r  t h e  
w e l l b e i n g  o f  " S t a t e  G u a r a n t y  F u n d s "  t h a t  1 d i d n ' t  
u n d e r s t a n d .  W i l l  t r y  t o  c l a r i f y  t h i s  p o i n t .
B e t w e e n  '79 a n d  ' 0 4 , t h e  I n s u r a n c e  I n d’ i r y  p r a c t i c e  o f  
" C a s h  o w  U n d e r w r i t i n g "  w a s  a f o r m  o f  g a m b l i n g , t h a t  
obviof _y d i d  n o t  p a y  o f f  e i t h e r  f o r  t h e  I n s u r a n c e  
Indusvj./ o r  c o n s u m e r s , i n  t h e  l o n g e r  run.
I n s u r a n c e  c o m p a n i e s  s h o u l d  n o t  t r y  t o  m a k e  t h e i r  
u n d e r w r i t i n g  l o s s e s  w i t h  p r e m i u m  i n c r e a s e s  i n  o n e  
y e a r ,  w h i c h  t h e y  a r e  t r y i n g  t o  do. ( W i t n e s s  t h e  h u g e  
i n c r e a s e s  i n  p r e m i u m  c o s t s . )
I n s u r a n c e  c o m p a n y  s t o c k  p r i c e s  a r e  g o i n g  u p  r a p i d l y , w h i c h  
s h o u l d  h e l p  r e s o l v e  t h e  p r o b l e m  o f  s h o r t a g e  o f  
C a p i t a l , b r i n g  n e w  i n t e r e s t s  i n t o  t h e  m a r k e t , c r e a t e  m o r e  
c o m p e t i t i o n , a n d  u l t i m a t e l y  r e s o l v e  t h e  p r o b l e m , e x c e p t  f o r  
p r i c e s , w h i c h  w i l l  p r o b a b l y  n o t  e x p e r i e n c e  s h a r p  d e c r e a s e s  
a n y  t i m e  socn.
O p t i o n s  f o r  S t a t e s  t o  p u r s u e  i n c l u d e :
a. A r i z o n a ;  M a r k e t  A s s i s t a n c e  P r o g r a m s  i n  t h e  S t a t e  

I n s u r a n c e  O f f i c e  a s s i s t  d i f f e r e n t  t y p e s  of  
b u s i n e s s e s  t o  f i n d  i n s u r a n c e .  I n  A r i z o n a  t h e y  f o u n d  
t h a t  a v a i l a b i l i t y  w a s  n o t  a s  b r o a d  a p r o b l e m  a s  t h e y  
h a d  o r i g i n a l l y  t h o u g h t .  T h e y  w e r e  a b l e  t o  f i n d  
i n s u r a n c e  c o v e r a g e  f o r  m o s t  c l a s s e s  o f  i n s u r e d s ,  
i n c l u d i n g  D a y  C a r e  C e n t e r s .  T h e  p r i v a t e  a g e n t s  f e l l  
d o w n  o n  t h e  j o b  in h i s  o p i n i o n ,  b y  n o t  w o r k i n g  h a r d  
e n o u g h  t o  f i n d  c o v e r a g e  f o r  t h e i r  c l i e n t s .  T h i s  
p r o g r a m  o p e r a t e s  a s  i f  t h e  S t a t e  w a s  i t ' s  o w n  
b r o k e r a g e  fir m .  T h e y  h a v e  a t o l l  f r e e  n u m b e r  f o r  
p e o p l e  t o  u s e  t o  r e a c h  t h e  S t a t e  o f f i c e  f o r  
i n f o r m a t i o n  a b o u t  t h e  a v a i l a b i l i t y  o f  c o v e r a g e .  
S i m i l a r  p r o g r a m s  a r e  i n  p l a c e  i n  N e w  Y o r k  f o r  
M u n i c i p a l i t i e s ,  a n d  i n  C a l i f o r n i a  f o r  D a y  C a r e  
C e n t e r s .

O t h e r  n a t i o n s  i n c l u d e  :
P r e m i u m  T a x  C r e d i t s
C a n c e l l a t i o n  L e g i s l a t i o n  (as in A r i z o n a )  W h i c h  w o u l d  
f o r c e  c o m p a n i e s  t o  g i v e  30 t o  60 d a y  n o t i c e s  b e f o r e  t h e y  
c o u l d  c a n c e l  a n y  i n s u r a n c e .
L e g i s l a t i o n  t o  e n a c t  r e s t r i c t i v e  d e f i n i t i o n s  o f  " U n f a i r  
T r a d e  P r a c t i c e s " e . g . ,I n s u r a n c e  C o m p a n i e s  n o t  b e i n g  a b l e  
t o  c u t  p e o p l e  o f f  o r  r a i s e  p r e m i u m s  i n  t h e  m i d d l e  of t h e  
p r e m i u m  y e a r  o r  w i t h o u t  a m p l e  p r i o r  n o t i c e , e t c .
J o i n t  S t a t e  U n d e r w r i t i n g  A u t h o r i t i e s  ( e . g . C a l i f o r n i a  a n d  
A r i z o n a )  r e q u i r i n g  I n s u r a n c e  C o m p a n i e s  t o  w r i t e  c e r t a i n  
^ o v e r a g e s  i n  o n e  S t a t e  i f  t h e y  w a n t  t o  d o  b u s i n e s s  in  
a n o t h e r .
A s s i g n e d  R i s k  P l a n s



P o o l i n g  ( e . g . C a l i f o r n i a  a n d  A r i z o n a  p o o l i n g  t h e i r  
c o v e r a g e  f o r  S c h o o l s  a n d  M u n i c i p a l i t i e s )
E x p a n s i o n  o f  R i s k  M a n a g e m e n t  F u n c t i o n s  f o r  a l l  P o l i t i c a l  
S u b d i v i s i o n s  t o  c o n t r o l  e x p o s u r e  a n d  l o s s e s .
M e d i a t i o n  a n d  a r b i t r a t i o n  (I t h i n k  h e  m e a n t  f o r  t h e  
S t a t e s  t o  m e d i a t e  a n d  a r b i t r a t e  b e t w e e n  i n s u r e d s  a n d  t h e  
I n s u r a n c e  C o m p a n i e s  o n  p r e m i u m s , a v a i l a b i l i t y , l e v e l s  o f  
c o v e r a g e ,  etc.)

15. T h e  I n s u r a n c e  c o m p a n i e s  s e e  t h e  c u r r e n t  b u s i n e s s  d o w n t o w n  
a s  a " W i n d o w  o f  O p p o r t u n i t y "  f o r  " s e r i o u s "  T o r t  R e f o r m .
H e  is n o t  s u r e  t h i s  is t h e  a n s w e r .  P u n i t i v e  D a m a g e s  a r e  
n o t  a s e r i o u s  e c o n o m i c  p r o b l e m  f o r  t h e  I n s u r a n c e  
I n d u s t r y ,  T h e  o n e  a r e a  y o u  m i g h t  w a n t  t o  l o o k  a t  is 
" J o i n t  a n d  S e v e r a l  L i a b i l i t y " .  H e  a l s o  s a i d  s o m e t h i n g  
a b o u t  " C o u r t s  o f  C l a i m s " ,  w h i c h  I d i d  n o t  f u l l y  
u n d e r s t a n d .  (Wi l l  t r y  t o  c l a r i f y ) .

16. L a s t l y , h e  s a i d , . . . " D O N ' T  O V E R R E A C T ! "  E n c o u r a g e  y o u r  
I n s u r a n c e  D i v i s i o n  t o  F U L L Y  A N A L Y Z E  t h e  s i t u a t i o n  o f  y o u r  
s t a t e  b e f o r e  p l u n g i n g  a h e a d .

P r e s e n t o r :  J a m e s  C o c o r a n ;  S u p e r i n t e n d e n t  o f  I n s u r a n c e ,  S t a t e
o f  N e w  Y o r k

M a i n  P o i n t s :

1. H o l d i n g  C o m p a n i e s , w h o  a r e  s h o r t  t e r m  t h i n k e r s , a r e  r u n n i n g  
t h e  I n s u r a n c e  I n d u s t r y  i n  t h e  U.S.

2. I f  y o u  e n a c t e d  t h e  e n t i r e  " T o r t  R e f o r m "  p a c k a g e  b e  n g  
d e m a n d e d  b y  t h e  I n s u r a n c e  I n d u s t r y , i t  w o u l d n ' t  s o l v e  t h e  
p r o b l e m !

3. I n t e r e s t  r a t e s  a n d  " C a s h  F l o w  U n d e r w r i t i n g "  a r e  t h e  
r e a s o n s  f o r  t h e  p r o b l e m .

4. I n s u r a n c e  c o m p a n i e s  h a v e  N O T  b e e n  " C o n s t r u c t i v e  
C o n t r i b u t o r s "  t o  t h e  r e s o l u t i o n  o f  t h e s e  p r o b l e m s .

5. N o w  w e  n e e d  n e w  C a p i t a l  i n  t h i s  b u s i n e s s  a n d  S t a t e ' s  n e e d  
n e w  p o w e r s  t o  r e g u l a t e  t h e  I n d u s t v y .

6. I n s u r a n c e  c o m p a n i e s  s h o u l d  g e t  b a c k  t o  b e i n g  I n s u r a n c e  
C o m p a n i e s .  H o l d i n g  C o m p a n i e s  a r e  m i l k i n g  o f f  I n s u r a n c e  
p r o f i t s  t o  u s e  f o r  o t h e r  p u r p o s e s ,t h e r e b y  e x a c e r b a t i n g  
t h e i r  F i n a n c i a l  p r o b l e m s .

7. T h e  S t a t e s  n e e d  e x p a n d e d  D a t a  p r o c e s s i n g  c a p a b i l i t y  in 
t h e i r  I n s u r a n c e  o f f i c e s  i n  o r d e r  t o  b e  a b l e  t o  c c i l e c t  
e n o u g h  i n f o r m a t i o n  t o  c o n t r o l  I n s u r a n c e  I n d u s t r y  U n f a i r  
T r a d e  P r a c t i c e s  a n d  c o n t r o l  r a t e s  I n  p a s t  y e a r s  p r e m i u m  
r a t e s  o f t e n  s h o u l d  h a v e  b e e n  r a i s e d , i n  o r d e r  t o  f o r e s t a l l  
I n d u s t r y  c a s h f l o w  p r o b l e m s  a n d  a v e r t  t h e  c a n c e l l a t i o n s  
a n d  p r e c i p t i o u s  r a t e  i n c r e a s e *  w e  a r e  c u r r e n t l y
s e e i n g .  T h e  I n s u r a n c e  I n d u s t r y  h a s  N O T  b e e n  h e l p f u l  in  
s u g g e s t i n g  n e w  r e g u l a t o r y  t o o l s  t o  a v e r t  t h e s e  p r o b l e m s  
i n  t h e  f u t u r e .

8. " T o r t  R e f o r m "  s h o u l d  b e  l o o k e d  a t , b u t  i t  is n o t  a 
s o l u t i o n  t o  t h e  p r o b l e m .



9. T h e r e  n e e d s  t o  b e  e x p a n d e d  r e g u l a t i o n  o f  t h e  I n d u s t r y  b y  
t h e  S t a t e s .

10. " C l a i m s  M a d e "  i n s u r a n c e  f o r m s  a r e  N O T  a s o l u t i o n ; t h e y  
i n c r e a s e  t h e  f r e q u e n c y  of l a w s u i t s  1

11 " P o o l i n g "  m i g n t  b e  a p a r t i a l  s o l u t i o n  t o  t h e  p r o b l e m . l t  
w i l l  h u r t  t h e  t r a d i t i o n a l  I n s u r a n c e  I n d u s t r y , b e c a u s e  o n c e  
p e o p l e  g e t  o u t  o f  t h e  t r a d i t i o n a l  I n s u r a n c e  m a r k e t , t h e y  
a r e  n o t  l i k e l y  t o  r e t u r n . A l t e r n a t i v e  m a r k e t s  W I L L  b e  
c r e a t e d  b y  t h i s  c r i s i s  a n d  it w i l l  c h a n g e  t h e  f a c e  o f  t h e  
A m e r i c a n  I n s u r a n c e  I n d u s t r y .

12. I f  y o u  e s t a b l i s h  M u n i c i p a l  P o o l s  (Or P o o l s  f o r  a n y  
G o v e r n m e n t  e n t i t y  f o r  t h a t  m a t t e r ) , Y o u  h a v e  t o  b e  s u r e  
t h a t  t h e y  a r e  n o t  s u b j e c t  t o  P o l i t i c a l  p r e s s u r e  a n d  r a k e d  
o f f  f o r  a p p r o p r i a t i o n s  f o r  a n o t h e r  p u r p o s e . I n s u r a n c e  p o o l  
d o l l a r s  a r e  n o t  a s u b s t i t u t e  f o r  T a x  R e v e n u e s ! !

13. T h i s  is n o t  j u s t  a n o t h e r  c y c l e  in t h e  I n s u r a n c e  m a r k e t  in 
t h e  U . S . , i t  is a " S e a  c h a n g e "

14. T h e r e  a r e  n o  q u i c k  s o l u t i o n s .
15. U s e  A s s i g n e d  R i s k  P l a n s  t o  s o l v e  y o u r  A v a i l a b i l i t y

p r o b l e m s  a n d  l e t  p r i c e s  float.
16. T h e r e  is N O  C R I S I S  I N  D A Y C A R E ! !!t h e  I n s u r a n c e  c o m p a n i e s  

a r e  m a k i n g  m o n e y  o n  D a y c a r e  c o v e r a g e .
17. C o v e r a g e  f o r  M u n i c i p a l i t i e s  is a l s o  e c o n o m i c a l l y  O . K . , t h e  

I n s u r a n c e  C o m p a n i e s  a r e  m a k i n g  o n  it..
18. T h e r e  is N O  J U S T I F I C A T I O N  F O R  C A N C E L L I N G  w h o l e  l i n e s  o f

I n s u r a n c e , b a s e d  o n  a c t u a r i a l  d a t a . I n s u r a n c e  C o m p a n i e s  
n e e d  t o  g o  b a c k  t o  b e i n g  u n d e r w r i t e r s  o f  r i s k  a n d  (sic) 
g e t  o u t  o f  t h e  b u s i n e s s  o f  b e i n g  " M o n e y  M a n a g e r s "  (As 
t h e i r  f i r s t  i n t e r e s t ) . I n s u r a n c e  c o m p a n i e s  a r e  g e t t i n g  
k i l l e d  o n  t h e  " B i g  S t u f f "  (Of l o s i n g  b i l l i o n s  o n  t h e i r  
i n v e s t m e n t s ,n o t  o n  T o r t  C l a i m s ) . .

19. S t a t e s  m u s t  e x p a n d  t h e i r  I n s u r a n c e  D i v i s i o n  p o w e r s  a n d  
c a p a b i l i t i e s .

P r e s e n t o r :  T h o m a s  C h i t t e n d e n :  G e n e r a l  C o u n s e l  a n d  V i c e
P r e s i d e n t ;  A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n ,  N e w  Y o r k

M a i n  P o i n t s :

1. (See: t h e  I n d u s t r y ' s  " W h i t e  P a p e r "  i n  y o u r  f o l d e r  f o r  t h e  
b a s i c  I n d u s t r y  v i e w . )

2. A v a i l a b i l i t y  is a p r o b l e m  b u t  " g o o d  b e g i n n i n g s " h a v e  b e e n
m a d e  in d e a l i n g  w i t h  i t . P l e a s e  d o n ' t  p a n i c  i n t o  
" D r a c o n i a n  M e a s u r e s " . ( L e g i s l a t i v e l y ) ." P a n i c  L e g i s l a t i o n  
is B a d  L e g i s l a t i o n . "

3. T h e  I n s u r a n c e  m e c h a n i s m  is o n l y  p a r t l y  a m e n a b l e  t o  S t a t e  
L e g i s l a t i v e  a n d  R e g u l a t o r y  c o n t r o l . O u r  s y s t e m  is 
" W o r l d w i d e " .I t  is a " F r e e  M a r k e t "  s y s t e m , i n v o l v e d  in 
I n t e r n a t i o n a l  F i n a n c e . S t a t e s  c a n  o n l y  g e t  h o l d  o f  t h e  
" F r o n t  E n d "  a s  S t a t e s .

4. T h e r e  is s o m e  t r u t h  t o  t h e  c h a r g e  t h a t  t h e  I n d u s t r y  is
p a r t l y  t o  b l a m e  f o r  t h e  c u r r e n t  " c r i s i s "  b e c a u s e  o f  
u n d e r p r i c i n g  d u r i n g  t h e  p a s t  f e w  y e a r s .



5. " T o r t  L a w "  h a s  b e c o m e  a " S o c i a l  I n s u r a n c e  S y s t e m " , a n d  o n e  
t h a t  is b e g i n n i n g  t o  D E T E R  d e s i r a b l e  c o n d u c t . A  t h o r o u g h  
r e e x a m i n a t i o n  o f  t h e  T o r t  L a w  s y s t e m  is
d e s i r a b l e .  E x c e s s e s  m u s t  b e  a d d r e s s e d  n o w  !!

6. I d o  n o t  b e l i e v e  t h a t  t h e  T o r t  L a w  s y s t e m  w a s  t h e  s o l e  
c a u s e  o f  o u r  c u r r e n t  p r o b l e m . ( H o w e v e r )  l a s t  y e a r  t h e  
I n d u s t r y  h a d  a p r e - t a x  o p e r a t i n g  l o s s  o f  4 B i l l i o n  a n d  
t h e  r e i n s u r o r s  l o s s e s  w e r e  e v e n  h i g h e r .

7. T h e s e  l o s s e s  c a m e  a b o u t  m a i n l y  b e c a u s e  o f  c a s e s  lik e :  
J a c k s o n  T o w n s h i p ,  N e w  J e r s e y ,  w h e r e  t h e  c o u r t s  i g n o r e d  
t h e  P o l l u t i o n  E x c l u s i o n  i n  t h e  T o w n s h i p ’s I n s u r a n c e  
p o l i c y .

M i n n e s o t a , 1 9 8 4 ; . .  A  s w e e p i n g  " L i t t l e  S u p e r f u n d "  l a w  s e t  u p  
p r e s u m p t i o n s  (of L i a b i l i t y )  r e g a r d l e s s  o f  c a u s a t i o n .

8. A m e r i c a n  S o c i e t y ' s  e x p e c t a t i o n s  o f  S o c i a l  W e l f a r e  a n d  
E x p a n d i n g  R i g h t s  h a v e  f r i g h t e n e d  t h e  r e i n s u r a n c e  
I n d u s t r y .  A  c r i s i s  w o u l d  h a v e  o c c u r r e d  n o  m a t t e r  
w h a t .  T h e r e  h a v e  b e e n  i n c r e a s e d  c o s t s  f o r  a l l  f o r m s  o f  
L i a b i l i t y .

9. D O ' S  A N D  D O N ' T S :

M a k e  s u r e  y o u  k n o w  a b o u t  a v a i l a b i l i t y ,  u s e  t h e  " M A P S "  
p r o g r a m .
D o  n o t  e n a c t  " M a n d a t o r y  C o v e r a g e " .
T a k e  c a r e  t h a t  a n y  m e c h a n i s m  y o u  s e t  u p  is t e m p o r a r y  a n d  
t h a t  p r e m i u m s  a r e  a d e q u a t e .
D o  w o r k  w i t h  y o u r  I n s u r a n c e  C o m m i s s i o n s  o n  r e a s o n a b l e  
r e g u l a t i o n s . e . g . . c o n s t r a i n t s  o n  n o n - r e n e w a l s  a n d  
c a n c e l l a t i o n s .
E n a c t  a p a c k a g e  o f  T o r t  R e f o r m s  t o  c u t  c o s t s  a n d  
r e e s t a b l i s h  c o n f i d e n c e ;
S e v e r a l  L i a b i l i t y  
R e p e a l  C o l l a t e r a l  S o u r c e  
L i m i t  P u n i t i v e  D a m a g e s
R e - e s t a b l i s h  " B e s t  P r o f e s s i o n a l  P r a c t i c e s "  D e f e n s e
P u t  a c e i l i n g  o n  n o n - e c o n o m i c  d a m a g e s  ( e . g . M i c h i g a n  a n d
Ohio)

20. C o m p e t i t i o n  a n d  F r e e  m a r k e t s  w i l l  t a k e  c a r e  o f  t h e
c u r r e n t  d o w n  " C y c l e " . H o w e v e r ,i t  m a y  b e  t h a t  n e w  t o o l s  c a n  
b e  f o u n d  t o  h a n d l e  " e x c e s s e s " ( e . g . I n s u r a n c e  r e g u l a t i o n s  
t o  c o n t r o l  u n d e r p r i c i n g ) .

11. B r o a d e r  I m p l i c a t i o n s  o f  T o r t  R e f o r m . T o r t  L a w  h a s  a r o l e  
in s h i f t i n g  l o s s e s  f r o m  t h e  i n n o c e n t  t o  t h e  
n e g l i g e n t .  H o w e v e r  i t  h a s  b e e n  s t r e t c h e d  i n t o  a n  
i n e f f i c i e n t  S o c i a l  W e l f a r e  s y s t e m . I t  d o e s n ' t  g i v e  t h e  
m o n e y  t o  t h e  v i c t i m s . l t  is n e i t h e r  f a i r  n o r  
e f f i c i e n t . S t u d y  t h e  T o r t  S y s t e m .  S u p p o r t  b a s i c  r e s e a r c h  
i n t o  h o w  it a c t u a l l y  w o r k s .

P r e s e n t o r :  W i l l i a m  T i t e l m a n ;  L e g i s l a t i v e  C o u n s e l ;
P e n n s y l v a n i a  T r i a l  L a w y e r s  A s s o c i a t i o n



M a i n  P o i n t s :

1.

2 .
3.

4.

5.

6 .
7.

3.

9.

1 0 . 
1 1 . 
12. 

13.

" T o r t  R e f o r m "  w i l l  h a v e  n o  s i g n i f i c a n t  e f f e c t  o n  
L i a b i l i t y  I n s u r a n c e  c o s t s  f o r  a t  l e a s t  f i v e  y e a r s , i f  a t  
a l l . I t  w i l l  n o t  a f f e c t  c a s e s  a l r e a d y  in t h e  C o u r t s .  
P e n n s y l v a n i a  i n  1 9 7 8 , p a s s e d  t h e  m o s t  r e s t r i c t i v e  
M u n i c i p a l  L i a b i l i t y  L a w  i n  t h e  c o u n t r y , i n c l u d i n g  a C a p  o n  
a w a r d s ,  a n d  t h e  e l i m i n a t i o n  o f  p r e - j u d g e m e n t  i n t e r e s t . T h e  
p a s s a g e  o f  t h a t  l a w  h a s  h a d  N O  I M P A C T  O N  C O S T S  i n  t h e  
S t a t e  o f  P e n n s y l v a n i a .

T h e  p r o p o s e d  " T o r t  R e f o r m s "  a r e  n o t  e v e n  s p e c i f i c  t o  t h e  
p r o b l e m s  f a c e d  b y  t h e  I n d u s t r y .  T h e  I n d u s t r y  w a n t s  
m a j o r ,  s w e e p i n g  c h a n g e s  i n  t h e  T o r t  L a w  s y s t e m  
i n s t e a d .  P a s s a g e  o f  t h e  I n d u s t r y ' s  " T o r t  L a w  R e f o r m s "  
w i l l  n o t  b r i n g  a b o u t  t h e  c h a n g e s  i n  I n s u r a n c e  
a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  t h a t  y o u r  c o n s t i t u e n t s  
w a n t .

T h e  n e g l i g e n c e  s y s t e m  d e p e n d s  o n  f a u l t . L i a b i l i t y  is 
d e f i n e d  n a r r o w l y . N o  o n e  w a n t s  t o  g o  b a c k  t o  t h e  o l d  d a y s  
o n  i s s u e s  l i k e  p r o d u c t  l i a b i l i t y .
T h e r e  h a s  b e e n  n o  d r a m a t i c  s h i f t  l>\ T o r t  L a w  in r e c e n t  
y e a r s ,  n o r  h a s  t h e r e  b e e n  a m a s s i v e  . n c r e a s e  in 
l a w s u i t s .  ( S e e : T i t e l m a n ' s  Paper)
B e l a n g e r ,  i n  t h e  U C L A  L a w  R e v i e w , d i d  a s t u d y  o n  t h e  
p r e s u m e d  i n c r e a s e  in L i t i g i n o u s  b e h a v i o r  o n  t h e  p a r t  o f  
U . S .  c i t i z e n s  a n d  f o u n d  t h a t  t h e y  s u e  o n  a n  a v e r a g e  o f  
4 4 / 1 0 0 0  ( s u i t s  t o  c i t i z e n s ; d o n ' t  k n o w  t i m e  p e r i o d ) ,a b o u t  
t h e  s a m e  f r e q u e n c y  as p e o p l e  in A u s t r a l i a  ar.J E n g l a n d  (and 
o t h e r  W e s t e r n  c o u n t r i e s ) .
T h e  A m e r i c a n  B a r  F o u n d a t i o n  d i d  a n o t h e r  s t u d y  a n d  f o u n d  
n o  l o n g  t e r m  p a t t e r n  o f  i n c r e a s e d  l i t i g a t i o n  i n  t h e  
F e d e r a l  C o u r t s .
I n  P e n n s y l v a n i a , t h e  r a t e  o f  i n c r e a s e  i n  s u i t s  f i l e d  h a s  
b e e n  a b o u t  1% y e a r  . F o r  P e r s o n a l  I n j u r y  c a s e s , t h e r e  h a s  
b e e n  n o  d i f f e r e n c e  i n  t h e  r a t e  o f  f i l i n g  s i n c e  t h e  
1 9 7 0 's^ T o r t  L a w  is a n  a l m o s t  p e r f e c t  m i r r o r  o f  t h e  
e v o l v i n g  v a l u e s  o f  a  s o c i e t y .
Y o u  s h o u l d  a l s o  l o o k  a t  a R a n d  s t u d y  p u b l i s h e d  i n  t h e  
N a t i o n a l  L a w  J o u r n a l , N o v e m b e r  1 1 , 1 9 8 5 , f o r  e v i d e n c e  o n  t h e  
r a t e  o f  c a s e s  f i led.
S T A T E S  N E E D  D A T A  b e f o r e  t h e y  l e a p  i n t o  a n y  c h a n g e s  e i t h e r  
in T o r t  L a w  o r  i n  I n s u r a n c e  R e g u l e t i o n . D E M A N D  T H E  DATA. 
T h e r e  a r e  m o r e  D r a m  S h o p  C a s e s  b e i n g  f i l e d  b e c a u s e  S o c i a l  
V a l u e s  h a v e  c h a n g e d .
T h e  c o s t  o f  p a y i n g  L i a b i l i t y  C l a i m s  h a s  i n c r e a s e d  a t  
a b o u t  t h e  s a m e  r a t e  as i n f l a t i o n .
T h e  P e n n s y l v a n i a  M e d i c a l  S o c i e t y  a n d  H o s p i t a l  A s s o c i a t i o n  
d i d  a s t u d y  o n  t h e  c o s t  o f  M e d i c a l  M a l p r a c t i c e . T h e y  f o u n d  
a p a t t e r n  o f  c o s t  i n c r e a s e s  t h a t  r e f l e c t e d  b o t h  i n f l a t i o n  
a n d  " P s e u d o - g r o w t h " ,t h a t  w a s  r e f l e c t i v e  o f  t h e  " t a i l s "  o f  
L i a b i l i t y  i n v o l v i n g  c a s e s  w h e r e  n e g l i g e n c e  o c c u r e d  in 
p r i o r  y e a r s , b u t  w h e r e  t h e  c a s e s  w e r e  b e i n g  f i l e d  i n  c o u r t  
in l a t e r  y e a r s . ( T h i s  is a s t a t i s t i c a l  p h e n o m e n o n .  A s s u m e



f o r  e x a m p l e  t h a t  100 c a s e s  o f  M e d i c a l  M a l p r a c t i c e  o c c u r  
i n  a g i v e n  y e a r . I t  w i l l  t a k e  a n u m b e r  o f  y e a r s  f o r  t h o s e  
c a s e s  t o  b e  f i l e d  in c o u r t . I f  1 0 0  a d d i t i o n a l  c a s e s  o c c u r  
i n  e a c h  s u b s e q u e n t  y e a r ,  t h e  s a m e  p a t t e r n  o f  f i l i n g s  
o c c u r s .  W i t h  t h e  p a s s a g e  o f  e a c h  s u c c e s s i v e  y e a r  t h e  
n u m b e r  o f  f i l i n g s  i n c r e a s e s  b e c a u s e  o f  t h e  c u m u l a t i v e  
e f f e c t  o f  o c c u r r e n c e s . T i t e l m a n ' s  p a p e r  i n c l u d e s  a c h a r t  
t h a t  d i s p l a y s  t h i s  p h e n o m e n o n  g r a p h i c a l l y . )

14. L a w y e r s  d o n ' t  o p p o s e  S t r u c t u r e d  S e t t l e m e n t s . T h e  p r o b l e m  
is i n  m a k i n g  t h e m  m a n d a t o r y . E a c h  s e t t l e m e n t  s h o u l d  b e  
t a i l o r e d  t o  t h e  p a r t i c u l a r  c i r c u m s t a n c e s  o f  t h e  
i n d i v i d u a l  c a s e .  T h e  p u r p o s e  o f  t h e  ’'Tort R e f o r m  
A d v o c a t e s "  v e r s i o n  o f  " S t r u c t u r e d  S e t t l e m e n t s " i s  '-o h u r t  
c l i e n t s  b y  c u t t i n g  c o s t s .

15. ( R e a d  T i t e l m a n ' s  p a p e r  o n  t h e  I n s u r a n c e  I n d u s t r y )  T h e
I n s u r a n c e  I n d u s t r y  h a s  c o m e  t o  a c t  m o r e  l i k e  I n v e s t m e n t
B a n k e r s  t h a n  I n s u r a n c e  U n d e r w r i t e r s . M a n y  I n s u r a n c e  
E x e c u t i v e s  a r e  i s o l a t e d  f r o m  c o n c e p t s  o f  
U n d e r w r i t i n g .  T h e y  w a n t  t o  b e  B a n k e r s ,  t h a t  is; M o n e y  
m a n a g e r s .

16. W h y  is t h i s  p a r t i c u l a r  c y c l e  w o r s e ?  B e c a u s e  t h e  U. S .  n o
l o n g e r  c o n t r o l s  t h e  W o r l d  E c o n o m y .L l o y d 1s o f  L o n d o n  
r e i n s u r a n c e  p o l i c y  is a f f e c t e d  b y  t h e  i n t e r n a t i o n a l  
m o n e t a r y  e x c h a n g e  r a t e . S i n c e  t h e  e x c h a n g e  r a t e s  h a v e  
b e c o m e  m o r e  f a v o r a b l e  (The P o u n d  i n  r e l a t i o n  t o  t h e  
D o l l a r ) ,  t h e i r  R e i n s u r a n c e  c a p a c i t y  f o r  U . S . I n s u r a n c e  is 
e x p e c t e d  t o  r i s e  b y  4 0 %  t h i s  y e a r  a l o n e .

17. S t a t e s  n e e d  t o  l o o k  a t  b e c o m i n g  r e i n s u r o r s  t h e m s e l v e s ;
S e l f  I n s u r a n c e ; P o o l i n g ; a n d  s t r e n g t h e n i n g  S t a t e  L a w  o n  
I n s u r a n c e  I n d u s t r y  A c c o u n t i n g  P r a c t i c e s  a n d  R e p o r t i n g  
R e q u i r e m e n t s ,  f o r  a n s w e r s  t o  t h e  p r o b l e m s  o f  A v a i l a b i l i t y  
a n d  A f f o r d a b i l i t y .

P r e s e n t o r :  G u s t a v e  S h u b e r t ;  D i r e c t o r ;  I n s t i t u t e  f o r  C i v i l
J u s t i c e ;  T h e  R a n d  C o r p o r a t i o n

M a i n  P o i n t s :

1. T h e  A m e r i c a n  C i v i l  J u s t i c e  S y s t e m  is a b r o k e r  f o r  a 
m u l t i t u d e  o f  n e e d s . I t  d e t e r m i n e s  h o w  t h e  " F r e e  M a r k e t "  
w o r k s  i n  t h i s  c o u n t r y  a n d  i n t e r p r e t s  S o c i e t y 1s c h a n g i n g  
v a l u e s  o f  j u s t i c e  i n  a m u l t i t u d e  o f  w a y s . T h e  C i v i l  
J u s t i c e  S y s t e m  h a s  b e e n  i g n o r e d  b y  r e s e a r c h e r s  u n t i l  v e r y  
r e c e n t l y .

2. T h e r e  is a r e a l  c r i s i s  i n  I n s u r a n c e  A v a i l a b i l i t y  a n d  
A f f o r d a b i l i t y  a n d  w e  w a i t e d  t o o  l o n g  a s  a S o c i e t y  in 
s e e k i n g  s o l u t i o n . W e  r u n  t h e  r i s k  o f  u s i n g  a l a r g e  
h a m m e r ,  w i t h  l i t t l e  i n f o r m a t i o n , o n  a c o m p l i c a t e d  p r o b l e m .

3. T h e  C i v i l  J u s t i c e  S y s t e m  h a s  c o n f l i c t i n g  g o a l s ;  S o c i a l  
J u s t i c e ,  V i c t i m ' s  r i g h t s ,  G o o d  B u s i n e s s  p r a c t i c e s ,  etc., 
E v e r y o n e  is a f f e c t e d  b y  t h e  C i v i l  J u s t i c e  S y s t e m .  T h e r e  
a r e  n o  M A G I C  B U L L E T S  t h a t  w i l l  r e s o l v e  o u r  p r o b l e m s .



T h e  R a n d  C o r p o r a t i o n  S t u d y  o f  t h e  A m e r i c a n  C i v i l  J u s t i c e  
S y s t e m  l o o k e d  a t  t h r e e  m a i n  a r e a s :
O U T C O M E S :  T r e n d s  a n d  P a t t e r n s
C O S T S :  W h a t ? W h o ? D i s t r i b u t i o n ?
P R O C E S S E S :  W e r e  t h e y  U n d e r s t o o d ?  W e r e  t h e y  O p t i m a l ?  D i d
t h e y  n e e d  I m p r o v e m e n t ?
S t a f f  m e m b e r s  f r o m  t h e  R a n d  C o r p o r a t i o n  t h a t  w o r k e d  o n  
t h i s  s t u d y  a r e  a v a i l a b l e  t o  t e s t i f y  b e f o r e  S t a t e  
L e g i s l a t i v e  C o m m i t t e e s .

S i n c e  it w a s  d e e m e d  i m p o s s i b l e  t o  e v a l u a t e  t h e  e n t i r e  
A m e r i c a n  C i v i l  J u s t i c e  s y s t e m  w e  h a d  t o  l o o k  f o r  
J u r i s d i c t i o n s  t h a t  w e r e  b o t h  w i l l i n g  t o  p a r t i c i p a t e  a n d  
t h a t  h a d  a D a t a  S y s t e m  t h a t  h a d  e n o u g h  i n f o r m a t i o n  t o  
a l l o w  e v a l u a t i o n  t o  o c c u r . N o  o n e  h a d  e v e r  l o o k e d  a t  t h e  
C o u r t s  b e f o r e  i n  a n y  s y s t e m a t i c  w a y . I n  m o s t  j u r i s d i c t i o n s  
t h e r e  w a s  no d a t a  o n  J u r i e s  ( t h e i r  c o m p o s i t i o n , a c t i o n s  
t a k e n  a n d  s i z e  o f  a w a r d s  f o r  e x a m p l e ) .
M o s t  c f  t h e  d a t a  i n  o u r  s t u d y  is ta.cen f r o m  t h e  C o o k  
C o u n t y  a n d  S a n  F r a n s i s e o  C o u n t y  C o u r t s  f r o m  1 9 5 9  t o  
197 9 .  W e  a r e  s t i l l  g a t h e r i n g  a n d  a n a l y z i n g  i t . W e  a l s o  
h a v e  d a t a  f r o m  t h e  e n t i r e  S t a t e  o f  C a l i f o r n i a  C i v i l  C o u r t  
s y s t e m  f r o m  1 9 8 0  t o  1 9 8 5  a n d  w i l l  b e  c o l l e c t i n g  t h a t  d a t a  
o n  a n  ongiorig b a s i s .
T h e r e  is n o  s i m p l e  a n s w e r  t o  t h e  q u e s t i o n  o f  t h e  i m p a c t  
o f  j u r i e s  o n  t h e  s i z e  o f  a w a r d s . T h e  C o o k  C o u n t y  a n d  S a n  
F r a n s i s e o  C o u n t y  j u r y  d a t a  w a s  s i m i l a r : M E D I A N  A W A R D S  
R E M A I N E D  F L A T  O V E R  T W E N T Y  Y E A R S . I n  C o o k  C o u n t y  t h e  m e d i a n  
a w a r d  w a s  $ 8 , 0 0 0  ( E i g h t  T h o u s a n d  D o l l a r s )  a n d  s t i l l  
h a s n ' t  c h a n g e d . H o w e v e r ,  t o w a r d  t h e  m i d d l e  o f  t h e  p e r i o d ,  
s o m e  a w a r d s  g o t  b i g g e r . I n  t h e  t o p  t e n  p e r c e n t  o f  c a s e s ,  
i n v o l v i n g  M e d i c a l  M a l p r a c t i c e , C o n t r a c t s  a n d  S u i t s  a g a i n s t  
G o v e r n m e n t s ,  t h e  r a t i o  o f  P l a i n t i f f  W i n s  i n c r e a s e d  f r o m  
l / 4 t h  t o  l / 3 r d  a n d  t h e  D o l l a r  a m o u n t  o f  a w a r d s  w e n t  
u p . T h e  c u r r e n t  r a t i o  is a b o u t  5 0 / 5 0  P l a i n t i f f / D e f e n d a n t  
W i n s .
A l s o :  T h e r e  w a s  a n  i n c r e a s e  i n  t h e  r a t i o  o f  t h e  d o l l a r
a m o u n t s  a w a r d e d  a s  o p p o s e d  t o  t h e  d o l l a r  a m o u n t s  c l a i m e d  
i n  t h e  i n i t i a l  s u i t s , ( T h a t  i s ; J u r i e s  t e n d e d  t o  a w a r d  
s o m e t h i n g  c l o s e r  t o  t h e  a m o u n t  r e q u e s t e d  t h a n  t h e y  h a d  i n  
p r e v i o u s  y e a r s )  a p p a r e n t l y  p a r t l y  b e c a u s e  o f  t h e  
a p p l i c a t i o n  o f  " P r e - J u d g e m e n t  I n t e r e s t " . R a n d  h a s  r e c e n t l y  
a d v i s e d  t h e  I l l i n o i s  L e g i s l a t u r e  o n  t h e  i m p a c t  o f  
P r e - J u d g e m e n t  I n t e r e s t  i n  I l l i n o i s  c a s e s .
C I R C U M S T A N C E S  a f f e c t e d  t h e  s i z e  o f  j u r y  a w a r d s  i n  t h e  
C o o k  C o u n t y  C o u r t s .A w a r d s  f o r  W o r k p l a c e  I n j u r i e s  w e r e , o n  
t h e  a v e r a g e , T h r e e  t i m e s  a s  h i g h  a s  t h o s e  f o r  o t h e r  
a c c i d e n t s .
R A C I A L  C H A R A C T E R I S T I C S  w e r e  a l s o  a k e y  d e t e r m i n a n t  i n  t h e  
s i z e  o f  J u r y  a w a r d s . M i n o r i t i e s  b o t h  w i n  a n d / o r  p a y  l e s s  
f r e q u e n t l y  t h a n  o t h e r s . T h e y  a l s o  r e c e i v e / a r e  a s s e s s e d  
l e s s  m o n e y  t h a n  o t h e r  c a s e s .
T h e r e  is l i t t l e  d a t a  y e t  a v a i l a b l e  o n  t h e  i m p a c t  o f  
P u n i t i v e  D a m a g e s  o n  t h e  s i z e  o f  j u r y  a w a r d s  i n  t h e  s t u d y .
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W e  w i l l  s o o n  b e  a b l e  t o  t e l l  w h e t h e r  t h e r e  w a s  a 
d i f f e r e n c e  i n  t h e  s i z e  o f  J u r y  a w a r d s  b y  t h e  s i z e  o f  t h e  
J u r y . ( e . g .  w h e t h e r  it w a s  a s i x  o r  t w e l v e  p e r s o n  jury)
W e  a r e  a l s o  l o o k i n g  a t  t h e  i m p a c t  o n  D e f e n d a n t s , I n s u r o r s  
a n d  P l a i n t i f f s  o f  " J o i n t  a n d  S e v e r a l  L i a b i l i t y " ,b u t  t h a t  
d a t a  is n o t  r e a d y  yet.

W e  s h o u l d  f o c u s  o u r  a t t e n t i o n  o n  t h e  T o r t  L a w  o n  w h e r e  
t h e  p r o b l e m s  are:

M e d i c a l  M a l p r a c t i c e  
C o n t r a c t s  
P r o d u c t  L i a b i l i t y  

C O S T S :

P u b l i c  C o s t s :  I t  is e s t i m a t e d  t h a t  t h e  a n n u a l  T a x  C o s t s
o f  s u p p o r t i n g  t h e  U. S .  S t a t e  a n d  F e d e r a l  ( C i v i l  ?) C o u r t s  
is a b o u t  2 . 2  B i l l i o n  D o l l a r s .
P r i v a t e  C o s t s :  A n  e x a m p l e  o f  P r i v a t e  C o s t s  is A s b e s t o s
L i t i g a t i o n . A s s u m e  t h a t  t h e  t y p i c a l  c a s e  c o s t s  95 T h o u s a n d  
d o l l a r s . O f  t h a t  a m o u n t , 3 5 %  g o e s  t o  D e f e n s e  L a w y e r s , C l a i m s  
A d j u s t e r s  a n d  M a n a g e r s . 2 6 %  g o e s  t o  t h e  P l a i n t i f f ' s  
L a w y e r s , a n d  a b o u t  29% g o e s  t o  t h e  P l a i n t i f f .( 10% 
a p p a r e n t l y  g o e s  e l s e w h e r e )

T h e r e  is a r e a l  i n a d e q u a c y  o f  r e s o u r c e s  g o i n g  t o  t h e  
C i v i l  J u s t i c e  s y s t e m ,  e s p e c i a l l y  i n  t h e  a r e a  o f  D a t a  
g a t h e r i n g  a n d  I n f o r m a t i o n  S y s t e m s .
T h e r e  is a r e a l  i m b a l a n c e  i n  t h e  r a t i o  o f  P u b l i c  a n d  
p r i v a t e  r e s o u r c e s  w i t h i n  t h e  L e g a l  P r o f e s s i o n . J u d g e s  g e t  
p a i d  t h e  l e a s t .
P R O C E S S ; W e  f o u n d  t h e  p r o c e s s  o f  t h e  C i v i l  J u s t i c e  S y s t e m  
t o  b e  c h a r a c t e r i z e d  b y  c o n g e s t i o n  a n d  d e l a y . I n  L.A. it 
t a k e s  3 - 5  y e a r s  t o  g e t  t o  c o u r t . T h i s  d r i v e s  u p  
c o s t s ,  e s p e c i a l l y  b e c a u s e  o f  t h e  a p p l i c a t i o n  o f  
" P r e - J u d g m e n t  I n t e r e s t " .
T h e r e  h a s  b e e n  n o  " E X P L O S I O N "  o f  L i t i g a t i o n  i n  t h e  
j u r i s d i c t i o n s  w e  s t u d i e d . T h e  o n l y  i n c r e a s e  i n  t h e  n u m b e r  
o f  c a s e s  f i l e d  h a s  b e e n  i n  p r o p o r t i o n  t o  t h e  i n c r e a s e  i n  
t h e  s h e e r  s i z e  o f  t h e  p o p u l a t i o n . O t h e r w i s e , t h e  n u m b e r  o f  
c a s e s  f i l e d  is in t h e  s a m e  p r o p o r t i o n  a s  d u r i n g  t h e  e r a  
o f  W W 1 1 .
T h e  n u m b e r  o f  J u d g e s  a s s i g n e d  t o  t h e  C o u r t s  is p r o b a b l y  
l a s s  i m p o r t a n t  t h a n  t h e i r  Q u a l i t y .
O r g a n i z a t i o n a l  p r o b l e m s  in t h e  C o u r t s  m a y  i n h i b i t  t h e  
C o u r t ' s  p r o d u c t i v i t y .
T h e  r e a l  c a u s e  o f  t h e  d e l a y s  in t h e  C o u r t s  is t h a t  t h e  
C O M P L E X I T Y  o f  c a s e s  h a s  r a d i c a l l y  i n c r e a s e d , e s p e c i a l l y  in  
t h e  a r e a s  o f  C i v i l  L i b e r t i e s , P r o d u c t  L i a b i l i t y  a n d  F i r s t  
A m e n d m e n t  c a s e s . T h e  C o u r t s  h a v e n ' t  b e e n  a b l e  y e t  t o  
a d j u s t  t o  t h e  c h a n g e s  i n  c o m p l e x i t y  o f  c a s e s . T h e y  s h o u l d  
s p l i t  o u t  t h e  r o u t i n e  f r o m  t h e  n o n - r o u t i n e  c a s e s . C h a n g e s  
i n  D o c k e t i n g  p r a c t i c e s  is o n e  w a y  t o  d o  t h i s , w h i c h  is 
b e i n g  i m p l e m e n t e d  i n  C a l i f o r n i a .
R a n d  h a s  a m a n u a l  a v a i l a b l e  f o r  t h e  a s k i n g  o n  " M a n d a t o r y  
J u d i c i a l  A r b i t r a t i o n " ,w h i c h  is b e i n g  t r i e d  i n  C a l i f o r n i a ,  
I l l i n o i s ,  a n d  N e w  J e r s e y .  I n  t h o s e  S t a t e s ,p e o p l e  a r e  
d e l i g h t e d  w i t h  t h e  s y s t e m .



24. U N I N T E N D E D  C O N S E Q U E N C E S  o f  t h e  w a y  o u r  C o u r t s  n o w  
f u n c t i o n ,  i n c l u d e ;  t h e  a v e r a g e  J u r y  t r i a l  i n  S t a t e  C o u r t s  
c o s t s  a b o u t  $ 8 0 0 0  . It t a k e s  u p  t o  f i v e  y e a r s  t o  g e t  t o  
t r i a l . A s  a c o n s e q u e n c e  m a n y  c a s e s  a r e  n o t  b e i n g  t r i e d  a t  
all. A n  a l t e r n a t i v e  is n e e d e d .
T h e  S y s t e m  p r o v i d e s  C o m p e n s a t i o n  o n  a n  u n f a i r , i r r a t i o n a l  
a n d  a r b i t r a r y  b a s i s .  F o r  e x a m p l e  i n  t h e  c u r r e n t  A s b e s t o s  
L i t i g a t i o n , t h e r e  a r e  T h o u s a n d s  o f  c a s e s ;H u n d r e d s  o f  
T h o u s a n d s  o f  m a n - y e a r s ;  a n d  M i l l i o n s  o f  D o l l a r s  o f  c o s t s .  
I n  m a n y  c a s e s ,  P l a i n t i f f s  h a v e  n o t  e v e n  b e e n  i n j u r e d ;  
t h e r e  is n o  a t t e m p t  b e i n g  m a d e  a t  i n d i v i d u a l i z e d  
j u s t i c e ;  t h e  R u l e s  a r e  i n c o n s i s t e n t ;  t h e r e  is m a s s  
p r o c e s s i n g  o f  c a s e s  a n d  a n  a v e r a g e  o f  20 D e f e n s e  F i r m s  
i n v o l v e d  i n  e a c h  cas e .  T h e  S y s t e m  is n o t  w o r k i n g  v e s y  
w e l l  i n  t h i s  i n s t a n c e .

25. W e  h a v e  a l s o  d o n e  a s t u d y  o n  t h e  i m p a c t  o f  " T o r t  R e f o r m "  
o n  M e d i c a l  M a l p r a c t i c e  c a s e s .  W e  h a v e  f o u n d  t h a t  t h e  
i m p a c t s  are: F e w e r  F i l i n g s ;  C a s e s  a r e  m o r e  l i k e l y  t o  b e
d i s m i s s e d ;  C a s e s  a r e  m o r e  l i k e l y  t o  b e  s e t t l e d  o u t  o f  
C o u r t ;  T h e  p r o b a b i l i t y  o f  V i c t i m  W i n s  is l o w e r ;  A w a r d s  t o  
V i c t i m s  a r e  l o w e r .  (Co p y  o f  t h i s  s t u d y  is o n  i t ' s  way)

26. T h e  c o n c e p t s  o f  a s i m p l e  c i v i l  j u s t i c e  s y s t e m  a n d  a 
s y s t e m  t h a t  c a n  c o m p e n s t a t e  f o r  a l l  i n j u r e d  p a r t i e s  a r e  
i n c o m p a t i b l e .  T h e r e  a r e  n o  e a s y  a n s w e r s  t o  o u r  I n s u r a n c e  
p r o b l e m s .
(Note: I h a v e  o r d e r e d  c o p i e s  o f  t h e  S u m m a r i e s  o f  t h e  R a n d  
S t u d i e s  f o r  u s  t o  u s e . T h e y  a r e  in t h e  m a i l . )

L U N C H E O N  D I S C U S S I O N :

P r e s e n t o r :  M a v i s  A . W a l t e r s ;  S e n i o r  V i c e  P r e s i d e n t ;  I n s u r a n c e
S e r v i c e s  O f f i c e , I n c . ;  W a s h i n g t o n , D . C .

M a i n  P o i n t s :

1. I n s u r a n c e  S e r v i c e s  O f f i c e  Inc. is a t e c h n i c a l  s e r v i c e s  
t h a t  s e r v e s  t h e  I n d u s t r y  n a t i o n w i d e .

2. D u r i n g  t h e  p a s t  y e a r , t h e  I n s u r a n c e  I n d u s t r y  i n  t h e  U. S .  
p a i d  o u t  $ 1 1 8  i n  C l a i m s , f o r  e v e r y  $ 1 0 0  i n  p r e m i u m s  
c o l l e c t e d .  1 9 8 5  l o s s e s  w i l l  b e  i v e n  g r e a t e r .

3. T h e  " r a t e  o f  r e t u r n "  f o r  t h e  I n s u r a n c e  I n d u s t r y  
n a t i o n w i d e  in 1 9 8 4  w a s  o n l y  1 . 7 % . 5 0  o u t  O f  1 0 0  I n s u r a n c e  
C o m p a n i e s  i n  1 9 8 4  e x p e r i e n c e d  a n e g a t i v e  r e t u r n  o n  n e t  
w o r t h .

4. T h e r e  is a n  i n c r e a s e  in i n v e s t m e n t  I n c o m e  t o  t h e  
I n s u r a n c e  I n d u s t r y  t h i s  y e a r  a s  p r e m i u m  g r o w t h  is u p  21% 
a n d  s t o c k  p r i c e s  a r e  r i s i n g . H o w e v e r  i t  is i m p o r t a n t  t o  
n o t e  t h a t  S t o c k  P r i c e s  A N T I C I P A T E  b e t t e r  f u t u r e  r e s u l t s  
r a t h e r  t h a n  g u a r a n t e e  t h e m ! !



5. I n a d e q u a t e  p a s t  p r i c i n g  w a s  n o t  t h e  o n l y  c a u s e  (of 
I n s u r a n c e  c o m p a n y  f i n a n c i a l  p r o b l e m s )  M a n y  c o m p a n i e s  w e r e  
a l s o  w r o n g  a b o u t  t h e i r  i n v e s t m e n t  d e c i s i o n s  a n d  
a n t i c i p a t e d  r e t u r n s .

6. I n  1985, w e  a n t i c i p a t e  l o s s e s  I n d u s t r y w i d e  t o  b e  c l o s e  t o  
1 3 . 6  B i l l i o n  d o l l a r s .

7. W e  t h i n k  t h a t  m u c h  o f  c u r  l o s s e s  w e r e  d u e  t o  C o u r t  
i n t e r p r e t a t i o n s  o f  P o l i c y  L a n g u a g e  t o  c o v e r  i n c i d e n t s  
t h a t  w e r e  n e v e r  i n t e n d e d  t o  b e  c o v e r e d  a n d  E x c e s s i v e  
C o n s u m e r  e x p e c t a t i o n s  o f  L i t i g a t i o n .

8. T h e  I n d u s t r y  is i n t r o d u c i n g  n e w  " C l a i m s  M a d e "  p o l i c y  
f o r m s  d e s i g n e d  t o  h e l p  s o l v e  t h e  p r o b l e m , b y  l i m i t i n g  
L i a b i l i t y  c o v e r a g e  t o  t h e  a c c u a l  t i m e  perio'* p a i d  f o r  b y  
t h e  p r e m i u m .

( N o t e : T h i s  e l i m i n a t e s  t h e  " t a i l "  o f  L i a b i l i t y  o n  a p a r t  
o f  t h e  I n s u r a n c e  c o m p a n y  in y e a r s  s u b s e q u e n t  t o  t h  e x a c t  
y e a r  f o r  w h i c h  t h e  I n s u r a n c e  w a s  p u r c h a s e d . T h e r e  a r e  
t h o s e  t h a t  t h i n k  t h i s  is a v e r y  p o o r  i d e a  in t h a t  i t  w i l l  
I N C R E A S E  t h e  n u m b e r  o f  c l a i m s  f i l e d ,  a n d  m e a n  t h a t  p e o p l e  
w i l l  h a v e  t o  b u y  l i a b i l i t y  i n s u r a n c e  i n  s u b s e q u e n t  y e a r s  
e v e n  t h o u g h  t h e y  m a y  b e  o u t  o f  t h e i r  p r o f e s s i o n a l  
p r a c t i c e s  o r  t h e i r  b u s i n e s s e s .  F o r  t h e  t i m e  b e i n g  t h e  
c o n c e p t  h a s  b e e n  r e j e c t e d  b y  t h e  S t a t e  o f  A l a s k a ' s  
I n s u r a n c e  D i v i s i o n . )  T h e  I n d u s t r y  h o p e s  t h a t  t h e  n e w  
f o r m 3  w i l l  b e  a p p r o v e d  f o r  m o s t  j u r i s d i c t i o n s  soon.

P r e s e n t o r :  R o b e r t  H u n t e r ;  P r e s i d e n t ;  N a t i o n a l  I n s u r a n c e
C o n s u m e r  O r g a n i z a t i o n ;  V i r g i n i a

M a i n  P o i n t s :

1. T h e  I n s u r a n c e  A v a i l a b i l i t y  a n d  A f f o r d a b i l i t y  " C r i s i s "  w e  
a r e  e n d u r i n g  n o w , i s  a s t a n d a r d ,  t y p i c a l  I n s u r a n c e  
e c o n o m i c  c y c l e .  T h e  r e a l  r a t e s  o f  r e t u r n  f o r  t h e  
I n d u s t r y  f o r  1 9 8 4  a r e  m o r e  l i k e  6% t o  7%, r a t h e r  t h a n  t h e  
1 . 7 %  q u o t e d  b y  t h e  I n d u s t r y .

2. T h i s  y e a r  a l o r a ,  t h e  I n d u s t r y  h a s  e n j o y e d  a 25 B i l l i o n  
d o l l a r  p r e m i u m  i n c r e a s e  c a s h  i n f u s i o n  i n t o  t h e i r  
a c c o u n t s .  I n  a d d i t i o n ,  t h e i r  s t o c k  p r i c e s  a r e  r i s i n g  at  
a r a t e  t w i c e  a s  h i g h  as t h e  D o w - J o n e s  f o r  s t o c k s  in 
g e n e r a l .  W a l l  s t r e e t  is n o t  f o o l e d  b y  t h i s  s h o r t  t e r m  
c y c l i c a l  d o w n t u r n .  I f  w e  w a i t  f o r  o n e  m o r e  y e a r ,  t h e  
p r o b l e m  w i l l  s o l v e  i t s e l f  a n d  w e  w o n ' t  h a v e  t o  h a v e  
a n o t h e r  m e e t i n g  l i k e  t h i s  u n t i l  1995, w h a n  t h e  n e x t  c y c l e  
o c c u r s .

3. (On t h e  m a t t e r  o f  t h e  a p p r o p r i a t e n e s s  o f  I n s u r a n c e  
c o m p a n i e s  as w e  k n o w  t h e m  t o d a y  b e i n g  a b l e  t o  s a t i s f y  
S o c i e t y ' s  n e e d  f o r  p r o t e c t i o n  f r o m  r i s k ) :  " C o m p e t i t i o n "  
w i l l  n o t  h e l p  t h e  D a y  C a r e  C e n t e r s  o r  t h e  N u r s e  m i d - w i v e s  
g e t  I n s u r a n c e  a t  a f f o r d a b l e  r a t e s .  T h e r e  h a v e  b e e n  7 1 %  
p r e m i u m  i n c r e a s e s  f o r  f a r  l e s s  c o v e r a g e  i n  t h e  r e c e n t  
p a s t  f o r  t h e s e  a n d  s i m i l a r  p r o f e s s i o n s .



4. T h e  1 9 8 4  n u m b e r  q u o t e d  b y  t h e  I n d u s t r y  f o r  t h e i r  
p r o f i t a b i l i t y  is a p h o n y  n u m b e r . I t  i g n o r e s  C a p i t a l  G a i n s  
a n a  I n c o m e  T a x  C r e d i t s .

5. W e  m a y  n e e d  T o r t  R e f o r m , I  d o n ' t  k n o w . B u t  in t h e  p a s t  w h e n  
w e  h a d  t o  d e a l  w i t h  i s s u e s  l i k e  t h i s  w e  h a d  d a t a . ( e . g .  o n  
n o - f a u l t  A u t o  I n s u r a n c e ) .I n  t h i s  i n s t a n c e  w e  h a v e  t o  r e l y  
o n  t h e  I n s u r a n c e  I n d u s t r y  t o  p r o v i d e  t h e  d a t a  t o  b e  
a n a l y z e d .  H o w e v e r ,  t h e y  c o n t r o l  t h e  d a t a  a n d  w o n ' t  t u r n  
l o o s e  o f  it. W i t h o u t  t h e  d a t a  y o u  c a n ' t  k n o w  w h a t ' s  
h a p p e n i n g .

6. T h e  I n s u r a n c e  c o m p a n i e s  a r e  o f f e r i n g  N O T H I N G  i n  r e t u r n  
f o r  " T o r t  R e f o r m " . F u r t h e r , y o u  s h o u l d  a s k  t h e m  w h a t  w o u l d  
h a p p e n  if y o u  p a s s e d  t h e i r  e n t i r e  " T o r t  R e f o r m "  p a c k a g e ,  
w o u l d  y o u r  c o s t s  b e  r e d u c e d ?

7. S t a t e s  n e e d  t o  u p g r a d e  -chair I n s u r a n c e  D e p a r t m e n t s  
c o m p e t e n c e  l e v e l s .  T h e r e  a r e  a l o t  o f  u n s u b s t a n t i a t e d  
a s s u m p t i o n s  b e i n g  m a d e  a b o u t  t h e  s e t t i n g  o f  r a t e s .  T h e y  
a r e  b a s e d  i n  p a r t  o n  a l o t  o f  g u e s s w o r k .  W e  n e e d  a n  
i n s t i t u t i o n a l i z e d  p r e s e n c e  t o  c h a l l e n g e  t h e  i n s u r a n c e  
i n d u s t r y .  W e  n e e d  P u b l i c  A d v o c a t e s  t o  p a r t i c i p a t e  in 
i n s u r a n c e  r a t e  s e t t i n g  c a s e s .  W e  n e e d  a n n u a l  r e p o r t s  
f r o m  t h e  I n d u s t r y  t h a t  p r o v i d e  i n f o r m a t i o n  i n  f a r  m o r e  
d e t a i l  t h a n  t h e y  n o w  do.

8. I f  y o u  w a n t  t o  c h a n g e  l a w s ,  t h i n k  a b o u t  c h a n g i n g :
A n t i - g r o u p  l a w s  
A n t i - r e b a t e  l a w s  
R e - i n s u r a n c e  l a w s  

A l s o :  M o v e  t o w a r d  " I n s u r a n c e  I n d e p e n d e n c e " :  T h a t  is; g e t
o u t  o f  d e p e n d i n g  o n  L l o y d ' s  o f  L o n d o n  a n d  o t h e r  f o r e i g n  
e x p o r t e r s  o f  r e - i n s u r a n c o .

P r e s e n t - r :  N C S L  F i l m  o n  " W h a t  L e g i s l a t o r s  n e t d  t o  k n o w  a b o u t  
M e d i c  .1 M a l p r a c t i c e " .  T h e r e  is a l s o  a h a n d b o o k  a v a i l a b l e  o n  
t h i s  t o p i c .  T h e  f i l m  is a v a i l a b l e  f o r  l o a n  f o r  t h e  a s k i n g .

M a i n  P o i n t s :

1. T h e  p u r p o s e  o f  M e d i c a l  M a l p r a c t i c e  I n s u r a n c e  is t o  c o v e r  
N e g l i g e n c e  a n d  t o  p r o v i d e  v i c t i m s  r e l i e f  f o r  t h e  c o s t s  of  
M e d i c a l  C a r e , P a i n  a n d  S u f f e r i n g  a n d  I m p a i r m e n t .

2. B e t w e e n  1 9 7 9  a n d  1 9 8 3 , t h e r e  w a s  a 7 1 %  i n c r e a s e  i n  t h e  
p r e m i u m s  f o r  O b G y n ' s  a n d  S u r g e o n s . H o w e v e r , t h e r e  is n o  
u n i f o r m i t y  i n  p r e m i u m  r a t e s . A  P o l i c y  t h a t  c o s t s  $ 1 2 0 0  i n  
I n d i a n a  c o s t s  $ 1 2 5 0 0  in N e w  Yor k .

3. T h e  c r i t i c i s m s  o f  t h e  S y s t e m  o f  C i v  .1 L a w  as i t  r e l a t e s  
t o  M e d i c a l  M a l p r a c t i c e  a r e  t h a t :
T h e  C o u r t s  a r e  s l o w ,  c o s t l y  a n d  u n i  iir.
O n l y  l / 3 r d  o f  p r e m i u m s  p a i d  e n d  u p  i n  t h e  p o c k e t s  o f  
i n j u r e d  p a r t i e s .
A w a r d s  f o r  N o n - E c o n o m i c  d a m a g e s  is h i g h l y  u n p r e d i c t a b l e .  
L a r g e  s e t t l e m e n t s  h a v e  o f t e n  b e e n  o v e r t u r n e d  o n  a p p e a l .



4. H a v e  w e  " t e r r o r i z e d "  D o c t o r s  a n d  H o s p i t a l s ?  Is t h e  l e g a l  
s y s t e m  d i c t a t i n g  m e d i c a l  j u d g e m e n t  a n d  p r a c t i c e ?  T h e  
T o r t  s y s t e m  f o r c e s  t h e  Medics.1 p r o f e s s i o n  t o  p r a c t i c e  
" D e f e n s i v e  M e d i c i n e "  a t  a n  e s t i m a t e d  c o s t  o f  15 B i l l i o n  a 
y e a r .

5. T h e  r e j o i n d e r  is t h a t  s o m e  o f  t h e  i n c r e a s e d  s e r v i c e  is 
e x a c t l y  w h a t  t h e  C o u r t s  h a d  in m i n d  a n d  i n t e n t i o n a l l y  
f o r c e d  t o  o c c u r  w i t h  p r e c e d e n t  s e t t i n g  a w a r d s  a n d  
s e t t l e m e n t s .

6. S o m e  o f  t h e  a l t e r n a t i v e s  t h a t  h a v e  b e e n  t r i e d  t o  r e s o l v e  
t h e  L i a b i l i t y  i s s u e s  w i t h i n  t h e  M e d i c a l  P r o f e s s i o n  
I n c l u d e :

" N o n - B i n d i n g  A r b i t r a t i o n " . . . . . . . . I n a d e q u a t e  C o m p e n s a t i o n ?
" B i n d i n g  A r b i t r a t i o n " ................ I n a d e q u a t e  C o m p e n s a t i o n ?

G i v e  u p  r i g h t  t o  J u r y  
T r i a l
S o m e  S t a t e  C o u r t s  h a v e  
o v e r  t u r n e d .

" C a p s  o n  P a i n  a n d  S u f f e r i n g " ......N o  l i m i t s  o n  a c t u a l
d a m a g e s
M o s t  c a s e s  a l r e a d y  h a v e  
m o d e r a t e  P / S  a w a r d s ?
W i l l  h u r t  v i c t i m s  o n  
e x c e p t i o n a l  c a s e s ?

" C o l l a t e r a l  S o u r c e  R u l e 11'
" S t r u c t u r e d  S e t t l e m e n t s " ........... W i l l  c a u s e  h i g h e r  a d m i n .

c o s t s ?
T h e  I n s u r a n c e  C o m p a n y  
g e t s  t h e  I n t e r e s t  ?

" C o n t i n g e n t  F e e s " ..................... M a k e s  A t t y s . w o r k  f o r  h i
a w a r d s ?  D r i v e s  u p  C o s t s ?

7. T h e  b a s i c  d a t a  o n  m a l p r a c t i c e  i n c i d e n c e s  a n d  a w a r d s  is in 
t h e  h a n d s  o f  t h e  I n s u r a n c e  c o m p a n i e s . T h e  S t a t e s  h a v e  
l i m i t e d  I n s u r a n c e  C o m p a n y  R e p o r t i n g  r e q u i r e m e n t s . M a k e  
t h e m  o p e n  u p  t h e i r  d a t a  t o  yo u .  Y O U  N E E D  T H E  D A T A  I N  
O R D E R  T O  M A K E  A N  I N F O R M E D  D E C I S I O N  A B O U T  T H E S E  I S S U E S .

8. A  s m a l l  n u m b e r  o f  i n d i v i d u a l s  c r e a t e  m o s t  o f  t h e  M e d i c a l  
M a l p r a c t i c e  c l a i m s .  S t a t e s  s h o u l d  r e q u i r e  t h a t  w h e n  
c l a i m s  a r e  f i l e d  a g a i n s t  D o c t o r s , t h a t  i n f o r m a t i o n  g o e s  
i m m e d i a t e l y  t o  t h e  M e d i c a l  E x a m i n i n g  B o a r d ,  a n d  t h a t  w h e n  
t h e  C o u r t s  m a k e  a n e g a t i v e  r u l i n g  o n  a D o c t o r ,  t h a t  t h e  
M e d i c a l  E x a m i n i n g  B o a r d  r e v i e w  h i s / h e r  l i c e n s e .  S t a t e s  
s h o u l d  e x p a n d  i m m u n i t y  f o r  M e d i c a l  E x a m i n i n g  B o a r d  
m e m b e r s  w h o  r e v i e w  L i c e n s u r e  a n d  f o r  w i t n e s s e s  in 
L i c e n s u r e  r e - e x a m i n a t i o n  c a s e s .

9. L o t s  o f  S t a t e s  s e t  u p  " P r e - T r i a l  S c r e e n i n g "  s y s t e m s  i n  
t h e  1 9 7 0 's.A l o t  o f  t h o s e  o f  s a m e  s t a t e s  h a v e  s i n c e  
a b o l i s h e d  t h e m .  I n  s o m e  j u r i s d i c t i o n s , t h e y ' v e  b e e n  
t h r o w n  o u t  o n  C o n s t i t u t i o n a l  g r o u n d s .

10. T h e  O r g a n i z a t i o n  o f  " P r e - T r i a l  S c r e e n i n g "  s y s t e m s  h a s  
u s u a l l y  b e e n  s e t  b y  S t a t u t e ; s t a f f e d  b y  D o c t o r s  a n d  
L a w y e r s ;  F u n d e d  b y  t h e  S t a t e s  t h r u  t h e  C o u r t  S y s t e m s ;  
w i t h  C o m p e n s a t i o n  l e v e l s  s e t  b y  S t a t u t e  f o r  d i f f e r e n t



k i n d s  o f  o c c u r e n c e s .  ( L o o k  at t h e  I n d i a n a  m o d e l  f o r  o n e  
t h a t ’s s t i l l  f u n c t i o n i n g . )

11. S t a t e s  m i g h t  w a n t  t o  l o o k  i n t o  e s t a b l i s h i n g  p e n a l t i e s  f o r  
S p u r i o u s  D e f e n s e s !  (No o n e ' s  y e t  d o i n g  i t , b u t  It's a n  
i n t r i g u i n g  idea.)

12. T h e  R a n d  C o r p o r a t i o n  s a y s  t h a t  b a s e d  o n  i t ' s  s t u d y  o f  t h e  
i m p a c t  o f  t h e  C a l i f o r n i a  M e d i c a l  M a l p r a c t i c e  " T o r t  
R e f o r m s "  t h a t  t h e  R e f o r m s  d i d  in f a c t  r e d u c e  t h e  n u m b e r  
o f  c a s e s ,  t h e  n u m b e r  o f  c l a i m s  a n d  t h e  s i z e  a n d  n u m b e r  o f  
a w a r d s .  I t  is u n c l e a r  h o w e v e r , a t  w h a t  c o s t  t o  v i c t i m  
a c c e s s i b i l i t y  t o  t h e  C o u r t s .

P r e s e n t o r :  J o s e p h i n e  D n i s c o l l ;  C o m m i s s i o n e r  o f  I n s u r a n c e ;
S t a t e  o f  O r e g o n .

M a i n  P o i n t s :

1. D u r i n g  t.ie p e r i o d  o f  " C a s h  F l o w "  u n d e r w r i t i n g  i n  t h e  
p e r i o d  f r o m  19 7 4  t o  1 9 79; p r e m i u m s  w e r e  t o o  l o w  a n d  
I n v e s t m e n t s  w e r e  p o o r l y  m a n a g e d  b y  t h e  I n s u r a n c e  
I n d u s t r y .  S o m e  o f  t h o s e  c o m p a n i e s  h a v e  b e c o m e  i n s o l v e n t  
a s  a c o n s e q u e n c e .

2. I n s u r a n c e  C o m p a n i e s  m u s t  r e t u r n  t o  (a p r i m a r y  m i s s i o n )  o f  
U n d e r w r i t i n g  R i s k  a n d  r a i s e  t h e i r  p r i c e s  t o  c o v e r  a c t u a l  
c o s t s .

3. S t a t e  r e g u l a t o r s  w e r e  n o t  r e s p o n s i b l e  e n o u g h  d u r i n g  t h e  
" C a s h  F l o w "  y e a r s .  R e g u l a t o r s  a l l o w e d  p r i c e s  f o r  
p r e m i u m s  t o  r e m a i n  t o o  l o w  f o r  t o o  l o n g  a n d  ( W h e n  t h e  
d o w n t u r n  came) a l l o w e d  c o n s u m e r s  t o  g e t  h u r t  w i t h  
p r e c i p i t a t e  p r i c e  i n c r e a s e s .

4. ( M a d e  a s t a t e m e n t  a b o u t  " S c h e d u l e d  C r e d i t  L i m i t a t i o n "  
w h i c h  I d i d n ' t  u n d e r s t a n d . )

5. M o s t  I n s u r a n c e  C o m m i s s i o n s  h a v e  t h e  p o w e r  t o  H o l d  
A d m i n i s t r a t i v e  L a w  h e a r i n g s  o n  r a t e s  b u t  n o t  t h e  p o w e r  t o  
c h a n g e  r a t e s  r e t r o a c t i v e l y .

6. S h o u l d  S t a t e s  h a v e  p r i o r  a p p r o v a l  o n  r a t e s ?  T h e r e  a r e  
t h o s e  t h a t  b e l i e v e  t h a t  C o m p e t i t i o n  is i n  t h e  b e s t  
i n t e r e s t  o f  t h e  C o n s u m e r .

7. I n s u r a n c e  C o m p a n i e s  s h o u l d  r e t u r n  t o  r a t e s  b a s e d  
" C o s t - b a s e d  P r i c i n g "  a n d  R i s k  S h a r i n g . R a t e s  s h o u l d  b e  
b a s e d  o n  p r o j e c t e d  l o s s e s  a n d  s u p p o r t e d  b y  a c t u a l  l o s s  
e x p e r i e n c e  o f  i n s u r e d s .  R e g u l a t o r s  s h o u l d  b e  c e r t a i n  
t h a t  e x c e s s i v e  p r o f i t s  a r e  n o t  a l l o w e d .

8. R e g u l a t o r s  n e e d  t o  b e  a b l e  t o  c o n t r o l  " Q u e s t i o n a b l e  
B u s i n e s s  P r a c t i c e s "  o n  t h e  p a r t  o f  t h e  I n d u s t r y  
i n c l u d i n g ;  M i d - t e r m  C a n c e l l a t i o n s ,  M i d - t e r m  p r i c e  
I n c r e a s e s ,  M i d - t e r m  C u t s  i n  C o v e r a g e ,  E x c e s s i v e  R e n e w a l  
p r e m i u m s  a n d  U n w a r r a n t e d  W i t h d r a w a l  f r o m  v a r i o u s  
M a r k e t s .  D a y  C a r e  C e n t e r s  i n  O r e g o n  w e r e  c a n c e l l e d  b u t  
t h e  a c t u a l  c l a i m s  d i d  n o t  s u p p o r t  s u c h  a n  a c t i o n  b y  t h e  
I n d u s t r y .



9. T h e r e  is a " M a r k e t  C o n d u c t "  a n a l y s i s  o f  I n s u r a n c e  C o m p a n y  
b e h a v i o r  in t h e  W e s t e r n  Z o n e  o f  t h e  U . S . , b e i n g  P r e p a r e d  
b y  t h e  N a t i o n a l  A s s o c i a t i o n  o f  I n s u r a n c e  C o m m i s s i o n s .
(We n e e d  a c o p y  o f  t h i s . )

10. T h e r e  a r e  c o m p a n i e s  t h a t  a r e  t r y i n g  t o  u s e  t h e  c u r r e n t  
c r i s i s  t o  b u i l d  p r o f i t a b i l i t y  a t  t h e  e x p e n s e  o f  
c o n s u m e r s .  W e  s h o u l d  n o t  a l l o w  M i d - t e r m  p r e m i u m  r a t e  
i n c r e a s e s  a n d  w e  s h o u l d  d e m a n d  " J u s t  C a u s e "  f o r  
n o n - r e n e w a l s .

11. L i q u o r  L i a b i l i t y  I n s u r a n c e  is n o t  a v a i l a b l e  i n  O r e g o n .
12. P r o p o s e d  S o l u t i o n s :

H a v e  C o m p a n i e s  v o l u n t a r i l y  f o r m  " J o i n t  U n d e r w r i t i n g  
A s s o c i a t i o n s "  ( I ' m  n o t  c l e a r  w h a t  t h i s  w o u l d  do.)
T h e r e  is a P r o g r a m  b e i n g  e s t a b l i s h e d  b y  t h e  N a t i o n a l  
A s s o c i a t i o n  o f  I n s u r a n c e  C o m m i s s i o n s  ( N A I C ) a n d  t h e  
I n s u r a n c e  S e r v i c e  O r g a n i z a t i o n  (ISO) i n  K a n s a s  C i t y  
M i s s o u r i ,  W h i c h  w i l l  b e  a N a t i o n a l  C l e a r i n g h o u s e  f o r  
i n f o r m a t i o n  o n  u n a v a i l a b i l i t y  o f  I n s u r a n c e  f o r  a l l  
m a r k e t s .

T h e  T r a d e  A s s o c i a t i o n  H a s  a g r e e d  t o  a s s u m e  t h e  c o v e r a g e  
f o r  t h e  s h o r t  t e r m . ( W i l l  c h e c k  t h i s  t o  s e e  if it m e a n s  
t h e y  h a v e  a g r e e d  t o  p i c k  u p  a l l  r i s k s  u n t i l  s o l u t i o n s  a r e  
f o r t h c o m i n g )
T h e  T r a d e  A s s o c i a t i o n  r e a l i z e s  t h e y  m u s t  b e  a p a r t  o f  t h e  
s h o r t  t e r m  s o l u t i o n .
R e g u l a t o r s  a r e  d e t e r m i n i n g  w h e t h e r  t h e r e  a r e  o t h e r  
s o l u t i o n s .
M a n y  S t a t e s  a r e  c o n s i d e r i n g  a d o p t i o n  o f  " C l a i m s  M a d e "  
I n s u r a n c e  f o r m s  a n d  i n c l u s i o n  o f  D e f e n s e  C o s t s  (In t h e  
P r e m i u m  r a t e s ? )  C o s t s  t o  I n s u r o r s  f o r  D e f e n s e  is v e r y  
h i g h .

13. T h e  I n s u r a n c e  I n d u s t r y  in t h e  U . S .  is a t  a c r o s s r o a d s .  
R e c o v e r y  c a n n o t  b e  r e a l i z e d  b y  h a v i n g  t h e  c o n s u m e r  b e a r  
t h e  e n t i r e  c o s t .  I n s u r a n c e  D e p a r t m e n t  r e s o u r c e s  a r e  
a v a i l a b l e  t o  h e l p  s o l v e  t h e s e  p r o b l e m s .

P r e s e n t o r :  S t e v e  K o r t a ;  P r e s i d e n t ;  S t a t e  R i s k  a n d  I n s u r a n c e
M a n a g e r s  A s s o c i a t i o n

M a i n  P o i n c s :
1. T h i s  p r e s e n t a t i o n  m a i n l y  h a s  t o  d o  w i t h  h o w  t o  h a n d l e  t h e  

S t a t e s  o w n  L i a b i l i t y  I n s u r a n c e  p r o b l e m s  t h r o u g h  R i s k  
M a n a g e m e n t .

2. I n  o r d e r  t o  u n d e r s t a n d  y o u r  S t a t e s  i n d i v i d u a l i z e d  R i s k  
p o s t u r e ,  y o u ' l l  n e e d  t o  b e c o m e  a R i s k  S p e c i a l i s t  t o  s o m e  
d e g r e e  i n  y c u  o w n  r i g h t .  L o o k  a t  t h e  B u d g e t s ,  S i z e ,  a n d  
M i s s i o n  o f  y o u r  S t a t e s  R i s k  M a n a g e m e n t  D i v i s i o n .  A l s o  
e x a m i n e  t h e  o r g a n i z a t i o n a l  s t r u c t u r e  o f  i t  a n d  o t h e r s  in 
t h e  o t h e r  S t a t e s .

3. D O N ' T  B E  F O O L E D  T H A T  Y O U  A R E  S E L F - I N S U R E D  I F  Y O U  D O N ' T  
H A V E  A D E Q U A T E  R E S E R V E  F U N D S !  ( W h i c h  A l a s k a  d o e s  N O T  
h a v e ,  t h e y  w e r e  t a k e n  f o r  n t h e r  p u r p o s e s  i n  p a s t  y e a r s . )



4. T h e r e  is n o  u n i f o r m i t y  t o  t h e  s o l u t i o n s  S t a t e s  m a y  a d o p t  
t o  h a n d l e  t h e i r  o w n  R i s k  M a n a g e m e n t  p r o b l e m s .  T h e y  w i l l  
d e p e n d  u p o n  y o u r  i n d i v i d u a l  c i r c u m s t a n c e s .  Y o u  s h o u l d  
a t t e m p t  z o  f i g u r e  o u t  t h e  b e s t  m i x  o f  s e l f  i n s u r a n c e  a n d  
c o m m e r c i a l  c o v e r a g e  t o  f i t  y o u r  o w n  n e e d s .

5. I t  is h o w e v e r  i m p o r t a n t  f o r  y o u  t o  s t r u c t u r e  y o u r  S t a t e ' s  
p r o g r a m  s o  t h a t  a g e n c i e s  o f  S t a t e  Gove r n m e '  **. a r e  h a n d l e d  
b y  f r e q u e n c y  o f  e v e n t s  w i t h i n  e a c h  a g e n c y .  Y o u  s h o u l d  
f i n d  o u t  w h e r e  t h e  C o n t r o l  P o i n t s  a r e  w i t h i n  y o u r  
p a r t i c u l a r  G o v e r n m e n t .

6. I n  o r d e r  t o  e n h a n c e  y o u r  S t a t e ' s  R i s k  M a n a g e m e n t  p o s t u r e  
y o u  s h o u l d  e x a m i n e  t h e  P o w e r s  a n d  D u t i e s  o f  Y o u r  S t a t e  
I n s u r a n c e  C o m m i s s i o n ,  t h e  p o s s i b i l i t y  o f  I n t e r s t a t e  
C o m p a c t s ;  I n t e r - s t a t e  s h a r i n g  o f  R i s k , I n t e r s t a t e  S e l f  
I n s u r a n c e  a n d  i n t e r - s t a t e  R e g u l a t o r y  a n d  I n f o r m a t i o n a l  
e x c h a n g e ,

7 T h i s  is a c o m p l i c a t e d  i s s u e  a n d  n e e d s  l o t s  o f  s t u d y  
b e f o r e  y o u  m a k e  s u b s t a n t i v e  c h a n g e s . W i t h  I n t e r s t a t e  
c o o p e r a t i o n  a n d  C o n s u l t a t i o n ,  t h e  N a t i o n a l  C o n f e r e n c e  o f  
S t a t e  L e g i s l a t u r e s  m i g h t  b e  a g o o d  l e a d  a g e n c y  t o  h e l p  
S t a t e s  r e s o l v e  t h e s e  p r o b l e m s .

8. T h i s  i s s u e  (of I n s u r a n c e  A v a i l a b i l i t y  a n d  A f f o r d a b i l i t y )  
h a s  a l l  t h e  e l e m e n t s  o f  a g o o d  P o l i t i c a l  i s s u e .  P o w e r f u l  
I n t e r e s t  g r o u p s  a r e  o p p o s i t i o n  t o  o n e  a n o t h e r ,  M a j o r  
v o t i n g  b l o c k s  n e e d  r e l i e f  a n d  t h e r e  is L o t s  o f  M o n e y  
i n v o l v e d .

W R A P - U P  S E S S I O N : P A N E L  D I S C U S S I O N :  R e p r e s e n t a t i v e  L e e  D a n i e l s ;
I l l i n o i s :  S e n a t o r  W i l l i a m  G o l d e n ;  M a s s a c h u s e t s :  S e n a t o r  D i c k
P o s t h u m o u s ;  M i c h i g a n  a n d  M i c h a e l  Bird, N a t i o n a l  C o n f e r e n c e  o f
S t a t e  L e g i s l a t u r e s ;  W a s h i n g t o n ,  D.C.

P r e s e n t o r :  R e p r e s e n t a t i v e  L e e  D a n i e l s

M a i n  P o i n t s :

1. I n  A p r i l , 1 9 8 4  a t  t h e  d e m a n d  o f  4 0 0 0  D o c t o r s ,  t h e  I l l i n o i s  
L e g i s l a t u r e  p a s s e d  P A  8 4 - 0 0 0 7 ,  T h e  " M e d i c a l  M a l p r a c t i c e  
A c t " .  M o r e  r e c e n t l y  t h e  C o o k  C o u n t y  C o u r t  h a s  h e l d  it t o  
b e  u n c o n s t i t u t i o n a l  a n d  i t  is n o w  w a i t i n g  o n  e x p e d i t e d  
a p p e a l  t o  t h e  I l l i n o i s  S u p r e m e  C o u r t .

2. T h e  B i l l  i n c l u d e d :
P r e - T r i a l  S c r e e n i n g  P a n e l s  ( N o n - m a n d a t o r y )
S**v Ttic-is a g a i n s t  L o s e r s  w h o  t o o k  c ~ s e s  t o  C o u r t  a f t e r  
tr>J p a n e l s  r e c o m m e n d e d  t h a t  t h e y  n o t  d o  s o  a n d  t h e n  l o s t  
t n e i r  c a s e  i n  c o u r t .

S t r u c t u r e d  V e r d i c t s  
I t e m i z e d  V e r d i c t s  
C o l l a t e r a l  S o u r c e  
N o n - I n v o l v e m e n t  C e r t i f i c a t i o n  
A l l o w a n c e  o f  s o m e  C o u n t e r s u i t s
C o n t i n g e n t  F e e  L i m i t a t i o n s  ( T r i a l  L a w y e r s  a g r e e d  t o  
this)



B a n n e d  P u n i t i v e  D a m a g e s  
C e r t i f i c a t i o n  o f  W i t n e s s e s
A  " C r a c k d o w n "  o n  t h e  r e g u l a t i o n  o f  D o c t o r s  (as a " Q u i d  
p r o  Q u o " . )

3. S o m e  o f  o u r  T o r t  R e f o r m  c o n c e r n s  w e r e  t r i g g e r e d  b y  s u c h  
t h i n g s  as:

A  p e n d i n g  e i g h t  m i l l i o n  v e r d i c t  a g a i n s t  t h e  C i t y  o f  
C h i c a g o  f o r  a n  i n j u r y  o n  a S c h o o l  P l a y g r o u n d  e v e n  t h o  t h e  
M o t h e r  w a s  p r e s e n t  w i t h  t h e  c h i l d  b u t  h a d  w a n d e r e d  o f f  
a n d  w a s  n o t  p r o p e r l y  s u p e r v i s i n g  h e r  c h i l d .
A  C a l i f o r n i a  c a s e  i n  w h i c h  a D W I  o f f e n d o r  r a n  o f f  t h e  
r o a d ,  h i t t i n g  a m a n  w h o  w a s  in t e l e p h o n e  b o o t h .  T h e  
M a n  i n  t h e  b o o t h  s u e d  a n d  e v e n  t h e  d e s i g n e r  o f  t h e  
T e l e p h o n e  B o o t h  w a s  h e l d  l i a b l e .
A  c a s e  f i l e d  in D e n v e r , i n  w h i c h  a S o n  s u e d  h i s  M o t h e r  f o r  
150K, f o r  i n j u r i e s  r e c e i v e d  in a n  A u t o  a c c i d e n t  w h e n  b i s  
m o t h e r  w a s  d r i v i n g .

4. H i g h e r  P r e m i u m s  h a v e  b e e n  p u t  in p l a c e  b y  t h e  I n s u r a n c e  
C o m p a n i e s  t o  p r o t e c t  p r o f i t s .

5. I f  y o u  g o  t o  a " C l a i m s  M a d e "  I n s u r a n c e  f o r m , i t  m e a n s  t h a t  
y o u  c a n  n e v e r  d r o p  y o u r  I n s u r a n c e , e v i n  if y o u  l e a v e  y o u r  
p r a c t i c e  o r  y o u r  b u s i n e s s .

6. I n  t h e  I l l i n o i s  T o r t  S y s t e m , e v e r y b o d y  w a n t s  t o  g o  t o  
C o u r t  i n  C o o k  C o u n t y  C i r c u i t  C o u r t , a s  t h e  v e r d i c t s  a r e  
g e n e r a l l y  f a r  m o r e  g e n e r o u s  t o  P l a i n t i f f s  i n  t h a t  
c o u r t ,  c o m p a r e d  t o  t h o s e  in s u r r o u n d i n g  C o u n t i e s .  W e  
n e e d  u n i f o r m  r u l e s  f o r  J u r y  V e r d i c t s .

7. T h e  I s s u e s  Are:
R e a s o n a b l e  R a t e  r e v i e w  
R i s k  P o o l i n g
A  d e c i s i o n  o n  " C l a i m s  M a d e "  v s  " O c c u r e n c e  M a d e "  
I n s u r a n c e  f o rms.
T h e  N u m b e r  o n e  p u b l i c  p o l i c y  p r o b l e m  n a t i o n w i d e  is t h e  

I n s u r a n c e  C r i s i s . T h e  p r i n c i p a l  q u e s t i o n s  are:
W h e n  s h o u l d  p u b l i c  a c c e s s  t o  t h e  C o u r t s  b e  l i m i t e d ?
H o w  s h o u l d  w e  r e g u l a t e  t h e  I n s u r a n c e  I n d u s t r y ?

8. T h e  T r i a l  B a r  m u s t  u n d e r s t a n d  t h a t  t h e r e  w i l l  b e  T o r t  
R e f o r m .
T h e  I n s u r a n c e  I n d u s t r y  m u s t  b e  m o r e  c l o s e l y  r e g u l a t e d .  

P r e s e n t o r :  Sen. Wm. B. G o l d e n ;  S t a t e  o f  M a s s a c h u s e t t s

M a i n  P o i n t s :
1. W e  a r e  d e a l i n g  w i t h  t w o  c r i s e s ; o n e , t h a t  t h r e a t e n s  t o  

d e s t r o y  the P r i v a t e  I n s u r a n c e  m a r k e t .O n e ,t h a t  t h r e a t e n s  
t o  d e s t r o y  t h e  C i v i l  J u s t i c e  S y s t e m  t h a t  p r o t e c t s  
s o c i e t y .

2. T h e  " r e a l "  c r i s i s  is t h a t  t h e  V o l u n t a r y  I n s u r a n c e  m a r k e t  
m a y  n o t  b e  a b l e  t o  c o n t i n u e  t o  p r o v i d e  I n s u r a n c e .
T h e  " U n r e a l " c r i s i s , i s  t h e  s e r i e s  o f  u n i l a t e r a l  d e c i s i o n s  
m a d e  t h e  I n s u r a n c e  I n d u s t r y  t o  d r o p  l i n e s  o f  I n s u r a n c e  
a n d  h u r t  S o c i e t y .  T h e  I n s u r a n c e  I n d u s t r y ' s  a t t i t u d e  is 
o n e  o f  a r r o g a n c e ,  i r r e s p o n s i b i l i t y  a n d  i n t r a n s i g i e n c e .



T h e  c a u s e s  o f  t h e  " r e a l "  c r i s i s  are:

U n r e a s o n a b l e  S o c i e t a l  e x p e c t a t i o n s  f o r  a " R i s k  F r e e "  
E n v i r o n m e n t .  W e  a r e  e x t r e m e l y  L i t i g i n o u s . l t  is 
f u n d a m e n t a l  t o  o u r  v a l u e  s y s t e m .  " R i g h t s "  d o  n o t  a l w a y s  
l e a d  t o  " R e m e d i e s " .

T h e  C o u r t s  h a v e  b e c o m e  a S o c i a l  W e l f a r e  S y s t e m  t h a t  r u n  a 
L o t t e r y  f o r  t h e  D e e p  P o c k e t s .
O u r  s y s t e m  (Of T o r t s )  p u t s  g o o d  b u s i n e s s e s  o n  a p a r  w i t h  
t h e  r e a l  v i o l a t o r s .

T h e  s o l u t i o n  is t o  r e - e x a m i n e  o u r  b a s i c  T o r t  a s s u m p t i o n s ,  
b u t  t h a t  a l o n e  w i l l  n o t  s o l v e  t h e  p r o b l e m .  T h e r e  is n o  
s i n g l e  s o l u t i o n .  It w o u l d  h e l p  t o  b r i n g  b a s i c  M a n a g e m e n t  
T e c h n o l o g y  t o  o u r  C o u r t s , t o  m a k e  t h e m  m o r e  e f f i c i e n t  a n d  
c u t  t h e  c o s t s  o f  L i t i g a t i o n .  O u r  C u r r e n t  C i v i l  
L i t i g a t i o n  S y s t e m  is i n e f f i c i e n t  a n d  t o o  c o s t l y .
(We a l s o  n e e d  to) r e v i e w  t h e  R u l e s  o f  C i v i l  P r o c e d u r e  (In 
o r d e r  t o  c u r b  i n e f f i c i e n c i e s  a n d  u n e c e s s a r y  c o s t s ) . F o r  
e x a m p l e  in o n e  A s b e s t o s  c a s e  75 A t t o r n e y s  s a t  i n  t h e  
c o u r t r o o m  f o r  t h r e e  d a y s  w a i t i n g  t o  p r e s e n t  f i v e  m i n u t e s  
o f  m a t e r i a l  t o  t h e  j u d g e .  T h e  R u l e s  a r e  n o w  d e l i b e r a t e l y  
u s e d  f o r  d e l a y .

W e  n e e d  t o  M a k e  m a x i m u m  u s e  of m e d i a t i o n  i n  l i e u  o f  
l i t i g a t i o n .
( O u r  T o r t  S y s t e m )  h a s  e n c o u r a g e d  B u s i n e s s e s  t o  b e  
u n p r o d u c t i v e  a n d  i n e f f i c i e n t .  A v o i d a n c e  o f  L i a b i l i t y  h a s  
t a k e n  p r e c e d e n c e  o v e r  P r o f i t a b i l i t y  (as t h e  m o t i v e  f o r  
M a n a g e m e n t  D e c i s i o n s ) . T h e s e  d e c i s i o n s  r o b  s o c i e t y  o f  
i t ' s  C o m p e t i t i v e  E d g e .
I f  b u s i n e s s e s  f o l l o w  G o o d  M a n a g e m e n t  p r a c t i c e s ,  t h e y  c a n  
a v o i d  S t r i c t  L i a b i l i t y  a n d  L i m i t  D a m a g e s .  W e  n e e d  t o  
p r o v i d e  (Legal) " S a f e  H a v e n s "  f o r  B u s i n e s s  s o  t h e y  c a n  d o  
t h i s .

T h e  I n s u r a n c e  I n d u s t r y  (On t h e  o t h e r  hand) h a s  b e e n  
p o o r l y  m a n a g e d .  T h e  c u r r e n t  c r i s i s  is d u e  t o  P r i c e  W a r s  
a n d  t h e  W a y s  i n s u r a n c e  C o m p a n i e s  a r e  a l l o w e d  t o  m a k e  a 
p r o f i t .  T h e r e  h a s  b e e n  v e r y  l i m i t e d  e f f o r t  b y  t h e  
P r o p e r t y  a n d  C a s u a l t y  I n s u r a n c e  I n d u s t r y  t o  r e d u c e  l o s s e s  
b y  p e r f o r m i n g  R i s k  M a n a g e m e n t  A n a l y s e s  o f  t h e i r  I n s u r e d s .  
T h e y  d o n ' t  w a n t  t o  b e  R i s k  m a n a g e r s ;  t h e y  w a n t  t o  b e  
M o n e y  M a n a g e r s !  W e  n e e d  t o  h a v e  I n s u r a n c e  C o m p a n i e s  t o  
c e r t i f y  I n s u r e d s  f o r  c o m p l i a n c e  w i t h  b a s i c  s a f e t y  
s t a n d a r d s  a n d  i f  t h e  I n s u r e d s  m e e t  t h e  S t a n d a r d s ,  t h e y  
s h o u l d  g e t  l o w e r  p r e m i u m s .
P u b l i c  P o l i c y - m a k e r s  a r e  b e i n g  m a n i p u l a t e d  b y  
( A r t i f i c i a l )  " D e a d l i n e s "  e s t a b l i s h e d  b y  t h e  I n s u r a n c e  
C o m p a n i e s .  T h e  I n d u s t r y  is p u t t i n g  a G u n  a t  t h e  h e a d  o f  
t h e  L e g i s l a t u r e s  o f  t h i s  c o u n t r y  t o  M a x i m i z e ,  n o t  j u s t  
m a k e ,  p r o f i t s !
T h e  a n s w e r  m a y  u l t i m a t e l y  b e  t o  S e l f  I n s u r e  a n d  l e t  t h e  
I n d u s t r y  w a l k  a w a y .
O R - p e r h a p s  w e  s h o u l d  n o t  l e t  t h e m  w a l k  away, b u t  w i t h h o l d  
t h i n g s  t h e y  w a n t ,  u n t i l  t h e y  c o m e  a r o u n d .



13. W h a t  is t h e  v a l u e  of k e e p i n g  t h e  (Existing) I n s u r a n c e  
I n d u s t r y ?  T h e y  h a v e  s e r v e d  S o c i e t y  w e l l  f o r  h u n d r e d s  o f  
y e a r s .

14. T h e  i n d u s t r y  o w e s  it t o  S o c i e t y  t o  " S t a y  in".
15. I f  t h e y  " w a l k  a w a y " , t h e y ' 11 t a k e  t h e  m o s t  p r o f i t a b l e  

l i n e s  w i t h  t h e m . O R - m a y b e  w e ' l l  c o m e  t o  b e l i e v e  t h a t  w e  
d o n ' t  n e e d  t h e m , w e ' l l  d o  i t  w i t h  G o v e r n m e n t  S u b s i d i z e d  
I n s u r a n c e  ( a n d  c u t  t h e  P r i v a t e  I n d u s t r y  o u t  o f  P r o p e r t y  
a n d  C a s u a l t y  a l t o g e t h e r . )

P r e s e n t o r :  S e n . D i c k  P o s t h u m o u s ;  A s s i s t a n t  M a j o r i t y  F l o o r
L e a d e r ;  S t a t e  o f  M i c h i g a n .

M a i n  P o i n t s :

1. I n  M i c h i g a n , t h e  S e n a t e  S e l e c t  C o m m i t t e e  t r i e d  t o  l o o k  a t  
t h i s  i s s u e  f r o m  t h e  p o i n t  o f  v i e w  o f  C o n s u m e r s  a n d  
T a x p a y e r s .

2. (We found) t h a t  M i c h i g a n  h a d  t h e  4 8 t h . w o r s t  I n s u r a n c e  
e n v i r o n m e n t  i n  t h e  C o u n t r y . W e  w e r e  l o s i n g  e s s e n t i a l  
s e r v i c e s  b e c a u s e  o f  t h e  L i a b i l i t y  c r i s i s , e . g . , 0 b . G y n ' s  
w e r e  u n a b l e  t o  p r a c t i c e  a n d  5 0 %  o f  o u r  F a m i l y  P r a c t i  e 
P h y s i c i a n s  h a d  t o  s t o p  d e l i v e r i n g  b a b i e s .  5 0 %  o f  o u r  
B a r s  w e r e  g o i n g  " B a r e " ,  a n d  3 8 %  o f  o u r  S t a t e  H i g h w a y  
f u n d s  w e r e  g o i n g  t o  p a y  t h e  c o s t s  o f  L i a b i l i t y  S u i t s .
O u r  M u n i c i p a l i t i e s  h a d  s u f f e r e d  2 0 0  t o  4 0 0 %  r a t e  
i n c r e a s e s .

3. W e  t r i e d  t o  d e a l  w i t h  t h e s e  p r o b l e m s  r a t i o n a l l y .  W e  
f o r m e d  S u b c o m m i t t e e s  on: M a l p r a c t i c e ;  G o v e r n m e n t ;  a n d
D r a m  Shop. W e  h e l d  e i g h t e e n  h e a r i n g s  a r o u n d  t h e  S t a t e .
T h o s e  h e a r i n g s  w e r e  c o n t r o v e r s i a l  a n d  c o m p l i c a t e d .

4. W e  i s s u e d  a R e p o r t ,  w h i c h  w e  t r i e d  t o  m a k e  b a l a n c e d .  T h e
D o c t o r s  w e r e  n o t  v e r y  h a p p y  a n d  t h e  T r i a l  L a w y e r s  w e r e  
n o t  happy.

5. D e s p i t e  t h e  f a c t  t h a t  t h e  I n s u r a n c e  I n d u s t r y  c r e a t e d  p a r t  
o f  t h e  p r o b l e m  (We c o n c l u d e d )  t h a t  w e  r e a l l y  d i d  h a v e  a 
T o r t  R e f o r m  p r o b l e m .  (Our e v i d e n c e  I n c l u d e d )  t h a t  o u r  
s e l f - i n s u r e d  c i t i e s  h a d  t h e  s a m e  p r o b l e m s  as p r o f e s s i o n s  
a n d  B u s i n e s s e s  c o v e r e d  b y  p r i v a t e  P r o p e r t y  a n d  C a s u a l t y  
I n s u r o r s .  T h e  S t a t e  o f  M i c h i g a n  h a d  t h e  s a m e  p r o b l e m s .

6. (One p r o b l e m  w e  h a d  w a s  t h a t  t h e r e  was) L I T T L E  D E T A I L E D
D A T A ,  t h e r e b y  i n s u r i n g  t h a t  t h e  d e b a t e  w a s  m o s t l y  
P o l i t i c a l .

7. ( S o m e  of t h e  t h i n g s  w e  r e c o m m e n d e d  i n c l u d e d ) :
F o r  M u n i c i p a l i t i e s ;  I f  M u n i c i p a l i t i e s  w e r e  l e s s  t h a n  5 0 % 
r e s p o n s i b l e  f o r  a T o r t  C l a i m ,  t h e n  t h e r e  w a s  n o  " J o i n t  
a n d  S e v e r a l  L i a b i l i t y " .  I f  M u n i c i p a l i t e s  w e r e  m o r e  t h a n  
5 0 %  l i a b l e  f o r  a T o r t  C l a i m ,  t h e n  t h e r e  w a s  " J o i n t  a n d  
S e v e r a l  L i a b i l i t y " .  T h e  G o v e r n m e n t  l i a b i l i t y  i s s u e  w a s  
t h e  e a s i e s t  t o  r e s o l v e  b e c a u s e  t h e r e  w ^ s  b i - p a r t i s a n  
s u p p o r t  s i n c e  e v e r y  G o v e r n m e n t  w a s  a f f e c t e d ,  n o  m a t t e r  
t h e  p o l i t i c a l  c o m p l e x i o n  o f  t h e i r  L e a d e r s h i p .

8. D r a m  S h o p  w a s  m o r e  d i f f i c u l t .  W h a t  w e  d i d  w a s  t o  L i m i t  
N o n - E c o n o m i c  L o s s e s  a n d  R e q u i r e  " R i s k  R e d u c t i o n "  p r o g r a m s  
o f  t h e  L i q u o r  I n d u s t r y ;  i n c l u d i n g  T . A . M . ' s  p r o g r a m s .



W e  a l s o  m a d e  t h e  p e n a l t i e s  h i g h e r  f o r  I l l e g a l l y  S e r v i n g  
M i n o r s  a n d  I n t o x i c a t e d  p e r s o n s .
W e  a l s o  m a d e  t h e  p e n a l t i e s  h i g h e r  f o r  J u v e n i l e s  u s i n g  
f a l s e  I .D . 's. ( I n d i a n a  m a d e  s i m i l a r  c h a n g e s  1 0  y e a r s  
ago. C h e c k  e x p e r i e n c e . )

9. M e d i c a l  M a l p r a c t i c e  w a s  t h e  m o s t  d i f f i c u l t . T h e r e  w a s  a 
p e r c e p t i o n  o n  t h e  p a r t  o f  t h e  p u b l i c  t h a t  t h e y  w e r e  b e i n g  
r i p p e d  o f f  b y  a l o t  o f  r i c h  D o c t o r s . B u t  t h e  r i c h  D o c t o r s  
w e r e  p o l i t i c a l l y  p o w e r f u l  a n d  b r o u g h t  a l o t  o f  p r e s s u r e  
t o  b e a r  o n  t h e  i s s u e .  W e  t r i e d  t o  r e d u c e  " F r i v o l o u s  
S u i t s "  b y  i m p l e m e n t i n g  P r e - T r i a l  S c r e e n i n g  P a n e l s .  W e  
e s t a b l i s h e d  a 2 5 0 K  C a p  j o r  n o n - e c o n o m i c  d a m a g e s ,  b e c a u s e  
p a i n  a n d  S u f f e r i n g  a w a r d s  w e r e  f o u n d  t o  b e  a r b i t r a r y  in 
o u r  S t a t e  b e t w e e n  th<=> d i f f e r e n t  C o u r t  J u r i s d i c t i o n s . e . g .  
W a y n e  C o u n t y  C o u r t s  w e r e  f o u n d  t o  h a v e  a v e r a g e  a w a r d s  38% 
a b o v e  t h e  N a t i o n a l  a v e r a g e , w h i l e  a d j o i n i n g  C o u n t y  C o u r t s  
g a v e  a w a r d s  t h a t  a v e r a g e d  7% b e l o w  t h e  n a t i o n a l  a v e r a g e .  
T h i s  w a s  a v e r y  d i f f i c u l t  a r e a  t o  r e s o l v e . I n j u r e d  p a r t i e s  
c a m e  b e f o r e  t h e  C o m m i t t e e s  a n d  p r e s e n t e d  t h e i r  c a s e s  (in 
t h e  m o s t  h e a r t - r e n d i n g  w a y s )  a n d  it w a s  d i f f i c u l t  t o  
c h a n g e  t h e  L a w .

10. S t a t e  L e g i s l a t o r s  h a v e  g o t  t o  r e a l i z e  t h a t  T o r t  R e f o r m  is 
a n e c e s s i t y .  S e l f  I n s u r a n c e  is n o t  t h e  a n s w e r  b e c a u s e  
t h e  T a x p a y e r  w i l l  b e a r  t h e  c o s t s .

11. T h i s  is a V e r y  C o n t r o v e r s i a l  I s s u e .  1 0 , 0 0 0  D o c t o r s  d e m o n ­
s t r a t e d  o n  t h e  s t e p s  o f  t h e  S t a t e h o u s e ,  t h e  l a r g e s t  
d e m o n s t r a t i o n  w e  h a v e  h a d  ;<ince t h e  V i e t n a m  W a r .

P r e s e n t o r :  M i c h a e l  B i r d ;  S t a f f  D i r e c t o r  f o r  G o v e r n m e n t  
O p e r a t i o n s ,  B a n k i n g  a n d  R e g u l a t i o n ;  N a t i o n a l  C o n f e r e n c e  o f  
S t a t e  L e g i s l a t u r e s ;  W a s h i n g t o n ,  D.C.

M a i n  P o i n t s :

1. A r e  C o n g r e s s  a n d  t h e  F e d e r a l  A d m i n i s t r a t i o n  c o n c e r n e d  
a b o u t  t h i s  p r o b l e m ?  Yes.
C a n  y o u  r e s t  p e a c e f u l l y ?  No.
W i l l  C o n g r e s s  a c t  i n  1 9 8 6 ?  Yes.
W i l l  t h e y  a c t  s w i f t l y ?  P r o b a b l y  not.

2. T h e r e  a r e  e l e v e n  C o n g r e s s i o n a l  S u b c o m m i t t e e s  h o l d i n g  
h e a r i n g s  o n  t h e s e  p r o b l e m s  a r o u n d  t h e  c o u n t r y ,  i n c l u d i n g ;

C o m m e r c e  C o m m i t t e e  
S m a l l  B u s i n e s s  C o m m i t t e e

3. C o n g r e s s  is m o s t l y  c o n c e r n e d  w i t h : L o n g  H a u l  T r u c k e r s ;  
H a z a r d o u s  W a s t e ; N u c l e a r  A c c i d e n t s  a n d  D a y  Care.

4. T h e  " P r e s i d e n t ' s  D o m e s t i c  P o l i c y  C o u n c i l "  h a s  s i x  
C o m m i t t e e s  a t  w o r k  o n  t h e s e  p r o b l e m s  i n c l u d i n g  t h e  a r e a s  
o f  M a l p r a c t i c e ,  T o x i c  W a s t e s ,  V a c c i n e s ,  P r o d u c t  L i a b i l i t y  
a n d  G o v e r n m e n t  C o n t r a c t o r s .

5. T h e  U . S .  J u s t i c e  D e p a r t m e n t  is w o r k i n g  o n  t h e  T o r t  
p r o b l e m s  o f  M u n i c i p a l i t i e s  a n d  o t h e r  G o v e r n m e n t s .  (The 
J u s t i c e  D e p a r t m e n t  h a s  s a i d  t h a t  " T h e  T o r t  S y s t e m  is o u t  
o f  c o n t r o l " ) .



6. W h y  is t h e r e  F e d e r a l  i n t e r e s t ?  B e c a u s e  t h e y  g e t  t h e  s a m e  
h o r r o r  s t o r i e s  a s  y o u  do.

7. T h e r e  is a n  i n c r e a s i n g  F e d e r a l  d e s i r e  t o  a s s e s s  h o w  w e l l
t h e  S t a t e s  a n d  t h e  I n s u r a n c e  I n d u s t r y  a r e  a b l e  t o  r e s o l v e  
t h e s e  p r o b l e m s ! T h e  F e d e r a l  G o v e r n m e n t  is f r u s t r a t e d  b y  
(The S t a t e ' s  a n d  t h e  I n d u s t r y ' s  i n a b i l i t y  t o  p r o d u c e  
u s a b l e  d a t a ) .

3. T h e  U . S , S e n a t e  is m a i n l y  i n t e r e s t e d  i n  T o r t  R e f o r m .
9. F e d e r a l  S t a t u t e s  c o n t r i b u t e  t o  t h e  p r o b l e m .
10. 7 5 %  o f  C o n g r e s s  say s ,  " T h i s  is a S t a t e  p r o b l e m " . 2 5 %  o f

C o n g r e s s  t h i n k s  " F e d e r a l  I n t e r v e n t i o n  is N e c e s s a r y " .
T h o s e  p e r c e n t a g e s  c o u l d  c h a n g e  a t  a n y  t i m e , d e p e n d i n g  o n  
t h e  p r e s s u r e  t h e y  feel.

11. T h e  C o n g r e s s  i s  c o n s i d e r i n g  w h e t h e r  t o  a c t  on:
F e d e r a l  r e i n s u r a n c e

R e v i s i n g  t h e  " M c C a r r e n - F e r g u s o n  A c t "  t o  e s t a b l i s h  
m i n i m a l  f e d e r a l  s t a n d a r d s  f o r  h o w  t h e  S t a t e s  r e g u l a t e  
t h e  I n s u r a n c e  I n d u s t r y .
E s t a b l i s h i n g  a S t a n d b y  F e d e r a l  p r o g r a m  f o r  s o m e  
I n s u r a n c e  L i n e s .

N a t i o n a l i z i n g  " P r o d u c t  L i a b i l i t y "  ( I n s u r a n c e ?  o r  
R e s p o n s i b i l i t y ? )
T a k i n g  o v e r  S t a t e  G u a r a n t y  F u n d s
T a k i n g  o v e r  S t a t e  R e g u l a t i o n  o f  t h e  I n s u r a n c e  I n d u s t r y

12. C o n g r e s s  is p a r t i c u l a r l y  i n t e r s t e d  i n  w h e t h e r  S t a t e s  a r e  
u n a b l e  t o  r e s o l v e  t h e s e  p r o b l e m s ,  .f C o n g r e s s  f i n d s  t h a t  
S t a t e s  a r e  u n a b l e  c o b r i n g  a b o u t  l o n g t e r m  s o l u t i o n s  t o  
t h e s e  p r o b l e m s  ( L o o k  for) C o n g r e s s  t o  (at l e a s t )  d e a l  
w i t h  " S p e c i a l  P r o b l e m s "  a n d  " C o m p r e h e n s i v e  T o r t  R e f o r m " .

13. W h a t  m i g h t  o c c u r  a t  t h e  F e d e r a l  l e v e l  in t h e  a r e a  o f  
P o l l u t i o n ?  A " S u p e r f u n d "  t o  a f f o r d  a m p l e  L i a b i l i t y  
I n s u r a n c e .  ( E P A  is b e g i n i n g  ?) t o  e n f o r c e  p o l l u t i o n  l a w s  
s t r i c t l y .

14. C o n g r e s s  h a s  t h u s  f a r  b e e n  u n a b l e  t o  p a r s : S B  5 1  o r  H B  
2 8 1 7  w h i c h  e s t a b l i s h  a " S u p e r f u n d "  a n d  " F e d e r a l  
R e i n s u r a n c e "  ( f o r  s o m e  k i n d s  o f  l i a b i l i t y ) .  T h e y  m a y  a c t  
t o  e x p e d i t e  t h e  e s t a b l i s h m e n t  o f  S e l f - I n s u r a n c e  p o o ’s.

15. " A n y t h i n g  c a n  h a p p e n , d e p e n d i n g  o n  t h e  P o l i t i c a l  P r e s s u r e s  
C o n g r e s s  is e x p o s e d  t o  d u r i n g  t h e  n e a r  f u t u r e . "
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THE REVOLUTION IN THE MUNICIPAL L IAB I L I TY  INSURANCE MARKET;

R e p o r t  o f  M u n i c i p a l  and P u b l i c  O f f i c i a l  L i a b i l i t y  
I n s u r a n c e  Commi t tee  o f  t h e  N a t i o n a l  I n s t i t u t e  o f  

M un i c i p a l  Law O f f i c e r s  
1 9 8 5 - 8 6

1 .  HISTORICAL BACKGROUND;
The l i a b i l i t y  i n s u r a n c e  i n d u s t r y ,  i n c l u d i n g  t h e  w o r l dw i d e

r e i n s u r a n c e  ma r k e t  which u n d e rw r i t e s  a m a j o r  p o r t i o n  o f  the
l i a b i l i t y  c o v e r a g e  p r o v i d e d  t o  b o th  p u b l i c  and p r i v a t e  i n s u r e d s ,  i s
e x p e r i e n c i n g  u np r e c e d en t e d  l o s s e s ,  c h a r a c t e r i z e d  by some e x p e r t s  as
th e  w o r s t  f i n a n c i a l  c r i s i s  i n  t h e  p r o p e r t y / c a s u a l t y  i n d u s t r y  in
h i s t o r y .  I n s u r a n c e  e x p e r t s  s ugge s t  a my r i a d  o f  c a u s e s ,  many o f
' : h i c h  c o n t r i b u t e d  d i r e c t l y  t o  t h e  p r e s e n t  c r i s i s  and many o f  which
a r e  b e t t e r  e x p l a i n e d  as i n s u r a n c e  i n d u s t r y  e x c u s e s .  The p u r p o s e  o f
t h i s  r e p o r t  i s  t o  p r o v i d e  c i t y  a t t o r n e y s  w i t h  a b e t t e r  u n d e r s t a n d i n g
o f  how the  p r ob l em  d e v e l o p e d ,  t h e  f a c t o r s  which c o n t r i b u t e d ,  t h e
i n s u r a n c e  i n d u s t r y ' s  r e s p o n s e  and,  most  i m p o r t a n t l y ,  where  c i t i e s
s h o u l d  l o o k  f o r  a s o l u t i o n .

A few s t a t i s t i c s  w i l l  put  t h e  p r o b l em  i n  r e a l  p e r s p e c t i v e :
The i n s u r a n c e  i n d u s t r y  has l o s t  more than  $34 b i l l i o n  
i n  the p a s t  two y e a r s ;  more th an  th e  t o t a l  l o s t  i n  t he  
p r e v i o u s  t w e n t y - f i v e  y e a r s .
A c c o r d in g  t o  A. M. B e s t  Company, i n  1984 th e  l i a b i l i t y  
i n s u r a n c e  i n d u s t r y  l o s t  $ 3 . 8  b i l l i o n  compared w i t h
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e a r n i n g s  o f  $ 2 . 5  b i l l i o n  i n  19 8 3 .  ( T h i s  i s  t h e  f i r s t  
a nnua l  l o s s  f o r  t h e  l i a b i l i t y  i n s u r a n c e  i n d u s t r y  
s i n c e  1 9 0 6 . )
As o f  A p r i l  3 ,  1 9 85 ,  t h e  c a s u a l t y  f a c u l t a t i v e
r e i n s u r a n c e  c a p a c i t y  in  t h e  U n i t e d  S t a t e s  d e c r e a s e d  
$ 1 0 0 . 5  m i l l i o n .
Wausau I n s u r a n c e  Company l o s t  $102  m i l l i o n  i n  th e  
f i r s t  n i n e  months o f  1984 and i t s  s u r p l u s  r e s e r v e s  
d e c r e a s e d  by $163  m i l l i o n .
C e n t u r y  I n s u r a n c e  Company l o s t  $ 1 1 . 2  m i l l i o n  i n  th e  
f i r s t  s i x  months o f  1 9 8 4 .
ARMCO I n s u r a n c e  Group l o s t  $44 m i l l i o n  i n  t h e  f i r s t  
f o u r  months o f  1 9 8 4 .
I n  December 19 8 3 ,  Amer i can  E x p r e s s  ( owner  o f  F i r e m e n ' s  
Fund I n s u r a n c e  Company) announced i t  wou ld  d r o p  
e a r n i n g s  by 10 p e r c e n t  f r om  l c>82 becaus e  o f  a $230  
m i l l i o n  s h o r t f a l l  i n  r e s e r v e s .
The i n d u s t r y  e x p e r i e n c e d  u n d e r w r i t i n g  l o s s e s  o f  $ 7 8 5 . 5  
m i l l i o n  i n  1 9 8 2 ,  compared t o  $ 4 6 8 . 9  m i l l i o n  i n  19 8 1 ,  
w h i l e  t h e  combined l o s s  and expen se  r a t i o  r e a ched  
105 . 5% o f  e a r n e d  p r emium . '

2 .  FACTORS CONTRIBUTING TO THE CRISES
Among some o f  t he  more s i g n i f i c a n t  f a c t o r s  t h a t  c o n t r i b u t e d ,  a t  

l e a s t  i n  p a r t ,  t o  t h e  p r e s e n t  l i a b i l i t y  i n s u r a n c e  c r i s i s  a r e  t he  
f o l l o w i n g :

A c o n t i n u a t i o n  o f  t h e  t r a d i t i o n a l  r e l a t i o n s h i p  between 
p r im a r y  and e x c e s s  r e i n s u r e r s
A s i g n i f i c a n t  i n c r e a s e  i n  th e  number o f  c o m p e t i t o r s  i n  
t h e  r e i n s u r a n c e  ma r k e t  and a c o r r e s p o n d i n g  d e c r e a s e  i n  
i t s  s o p h i s t i c a t i o n
I n c r e a s e d  c o m p e t i t i o n  i n  t h e  p r im a r y  i n s u r a n c e  ma r k e t  
due t o  a c o r r e s p o n d i n g  i n c r e a s e  i n  i n f l a t i o n  and a 
r e s u l t i n g  d ev e l o pmen t  o f  ca sh  f l o w  u n d e r w r i t i n g
A d e v e l o p i n g  d e f i c i e n c y  i n  t h e  c o m p i l a t i o n  o f  sound 
a c t u a r i a l  d a t a  accompanied by a c o r r e s p o n d i n g  i n c r e a s e  
i n  vo l ume  and c o m p l e x i t y  o f  c l a im s  and l i t i g a t i o n
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My t h a n k s  t o  B.  M. Murgo ,  C i t y  A t t o r n e y  o f  P e n d l e t o n ,  Oregon and 
Mark F e r r a r o ,  R i s k  Manage r ,  C i t y  o f  D a l l a s ,  f o r  f u r n i s h i n g  much o f  
t h e  r e s e a r c h  m a t e r i a l s  used  i n  t h e  p r e p a r a t i o n  o f  t h i s  r e p o r t .



Unsound u n d e r w r i t i n g  p r a c t i c e s  
I n c r e a s e s  l i t i g a t i o n  and a t t e n d a n t  expen se s  

I n  s h o r t ,  t h e  c r i s i s  d e v e l o p e d  as f o l l o w s .  I n  t h e  p a s t  few 
y e a r s ,  bec ause  o f  h igh  i n t e r e s t  r a t e s ,  i n s u r a n c e  compan ie s  have 
i n v e s t e d  t h e i r  premiums and r e c o v e r e d  handsome p r o f i t s ,  t h e r e b y  
s u b s i d i z i n g  t h e  e v e r - i n c r e a s i n g  c l a i m  l o s s e s  t h a t  were >*eing
e x p e r i e n c e d .  W h i l e  i n t e r e s t  r a t e s  h o v e r e d  n e a r  20% a few y e a r s  ago ,  
t h e  i n s u r a n c e  i n d u s t r y  began t o  engage i n  what i s  known as " ca sh  
f l o w  u n d e r w r i t i n g "  —  t h e  p r a c t i c e  o f  s e l l i n g  i n s u r a n c e  c o v e r a g e s  a t  
c u t - r a t e  p r i c e s  w i t h  th e  i n t e n t  o f  making up on r e i n v e s t m e n t s .  T h i s  
phenomenon b r o u g h t  unkn ow le dge ab l e  ( and i n  many i n s t a n c e s  
u n s c r u p u l o u s )  p a r t i c i p a n t s  i n t o  bo th  the  p r im a r y  i n s u r a n c e  ma rke t  
( t h e  p o r t i o n  o f  t h e  i n d u s t r y  t h a t  a c t u a l l y  w r i t e s  i n s u r a n c e  
p o l i c i e s ) ,  and i n t o  t h e  r e i n s u r a n c e  ma r k e t  ( t h e  p o r t i o n  o f  t he  
i n d u s t r y  t h a t  u n d e rw r i t e s  p r im a r y  c a r r i e r s  t h r o u g h  r e i n s u r a n c e  
t r e a t i e s ) .  When a company w r i t e s  a l a r g e  l i a b i l i t y  p o l i c y ,
p a r t i c u l a r l y  t o  an i n s u r e d  p e r c e i v e d  as h i q h - r i s k ,  t h e  c a r r i e r  t u r n s  
t o  l a r g e r  compan i e s  f o r  r e i n s u r a n c e  u n d e r w r i t i n g  a s s i s t a n c e .

When t h e  r e c e n t  f a l l  i n  i n t e r e s t  r a t e s  o c c u r r e d ,  compan ies  were 
l e f t  w i t h o u t  t h e  a n t i c i p a t e d  i n v e s tm en t  income t o  s u b s i d i z e  c l a im
l o s e s .  They were then  i n  a p o s i t i o n  o f  h av in g  i n a d e q u a t e  premiums
and h i g h - r i s k  p o l i c i e s .  At t h e  same t im e ,  t h e  r e i n s u r a n c e  ma r k e t  
( l e d  by i n f l u e n c i a l  c ompan ies  such as L l o y d ' s  o f  London )  c u r t a i l e d  
t h e i r  r e i n s u r a n c e  t r e a t i e s .  The n e t  r e s u l t :  The i n s u r a n c e  i n d u s t r y
s im p l y  l o s t  t h e  c a p a c i t y  t o  u n d e r w r i t e  h i g h - r i s k  p o l i c i e s .  Once th e
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r e i n s u r a n c e  c a p a c i t y  was l o s t  and i n t e r e s t  r a t e s  had f a l l e n ,  t he  
i n d u s t r y  had p l a c e d  i t s e l f  i n  t h e  i n t e n a b l e  p o s i t i o n  o f  h o l d i n g  
a n t i c i p a t e d  i n c u r r e d  l o s s e s  which f a r  ex ce eded  f o r e s e e a b l e  income.

3 .  THE INDUSTRY’ S RESPONSE.
Not u n e x p e c t e d l y ,  t h e  i n s u r a n c e  i n d u s t r y  has t a k e n  numerous 

s t e p s  t o  r e du c e  i t s  l o s s e s ;  l o s s e s  t h a t  a r e  a d i r e c t  r e s u l t  o f  
n e g a t i v e  c a sh  f l o w  u n d e r w r i t i n g  and unsound i n v e s tm en t  p r a c t i c e s  o f  
t h e  i n d u s t r y  i t s e l f .  The m a j o r  changes which a r e  making p l a c e  a r e :

(A)  C a n c e l l a t i o n  o f  m a j o r  e x p o s u r e  c l i e n t s
(B )  R e s t r i c t i o n  o f  new b u s i n e s s
(C)  R e d u c t i o n  o f  c o v e r a g e s
(D)  I n c r e a s e  i n  premiums
(E )  C u r t a i l m e n t  o f  u n d e r w r i t i n g  o f  H i g h - R i s k  B u s i n e s s
(F )  S e l e c t i v e  u n d e r w r i t i n g  c r i t e r i a ;

a l l  o f  whi ch  a r e  i n d i c a t i v e  o f  t h e  i n d u s t r y ' s  t r a d i t i o n  o f  n o - r i s k  
t o  i t s  s t o c k h o l d e r s  p h i l o s o p h y .  Each o f  t h e s e  r e s p o n s e s  i s  a n a l y z e d  
s e p a r a t e l y  b e l ow .

A. CANCELLATION OF MAJOR EXPOSURES.
A number o f  i n s u r e r s  have s t o pped  u n d e r w r i t i n g  m u n i c i p a l  

l i a b i l i t y  c o v e r a g e  c o m p l e t e l y .  Some o f  t he  m a j o r  ones a r e :
Aetna C a s u a l t y  & S u r e t y  
Amer i can  G e n e r a l  
C h e r o k e e
Canad i a n  I n d em n i t y

Home I n d emn i t y  
I d e a l  Mutua l  
INA/CIGNA 
S t .  P a u l
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Compass T r a n s i t  C a s u a l t y
G r e a t  Sou thwes t  F i r e  U n i t e d  N a t i o n a l
Gua r a n t y  N a t i o n a l

O t h e r s  have t e m p o r a r i l y  d i s c o n t i n u e d  w r i t i n g  m u n i c i p a l  l i a b i l i t y  
i n s u r a n c e .  F o r  ex amp l e ,  C o l o n i a l  Penn has c a n c e l l e d  s c o r e s  o f  
m u n i c i p a l  p o l i c i e s  and o n l y  t e m p o r a r i l y  e x t e nd ed  p o l i c i e s  f o r  t he  
s t a t e s  o f  C o l o r a d o ,  New Mex ico and Wyoming.  U t i c a  N a t i o n a l  
I n s u r a n c e  Group has announced t h a t  i t  i s  c a n c e l l i n g  a l l  l o c a l  
gove rnment  p o l i c i e s ,  l e a v i n g  229 New Y o r k  c i t i e s  s e e k i n g  new 
c o v e r a g e .  Forum I n s u r a n c e ,  one o f  the  m a j o r  u n d e r w r i t e r s  o f  p u b l i c  
o f f i c i a l  and p o l i c e  p r o f e s s i o n a l  l i a b i l i t y  c o v e r a g e s ,  has resumed 
u n d e r w r i t i n g  a f t e r  a t h r e e -m o n t h  l a y o f f ,  but  w i t h  th e  maximum l i m i t s  
f o r  new b u s i n e s s  r educed t o  $2 n . - l l i o n  and a maximum o f  $5 m i l l i o n  
on r e n ewa l s  (N o t e :  Forum w i l l  no t  w r i t e  c o v e r a g e  f o r  c i t i e s  w i t h
budge t s  o v e r  $50 m i l l i o n  o r  c i t i e s  w i t h  p o p u l a t i o n s  o f  2 0 0 , 0 0 0  o r  
m o r e ) .  C o n t r a ,  C a l v e r t  I n s u r a n c e  Company has now resumed
u n d e r w r i t i n g  m u n i c i p a l  l i a b i l i t y  a f t e r  a s i x -m o n t h  l a y o f f ,  but  i t  
l i m i t s  p o l i c e  p r o f e s s i o n a l  l i a b i l i t y  t o  $1 m i l l i o n .

M u n i c i p a l i t i e s  a r e  n o t  t h e  o n l y  e n t i t i e s  t h a t  t h e  i n d u s t r y  has 
t a r g e t e d  f o r  c a n c e l l a t i o n .  O t h e r s  i n c l u d e  th e  a i r l i n e  i n d u s t r y ,
p r o f e s s i o n a l s ,  i n c l u d i n g  d o c t o r s  and a c c o u n t a n t s ,  and i n d u s t r i e s  
which a r e  l i k e l y  t a r g e t s  o f  p r o d u c t s  l i a b i l i t y  l a w s u i t s .  D a y - c a r e
c e n t e r s  have become a h ig h  r i s k  b u s i n e s s  bec aus e  o f  s e x u a l  abuse 
c a s e s .  L i q u o r  s t o r e s  have been den i e d  l i a b i l i t y  c o v e r a g e s  bec ause  
t h e y  now may be l i a b l e  f o r  d e a t h  and i n j u r y  cau sed  by d r unk en
c u s t o m e r s .
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Because  o f  t h e  r a p i d  and c o n t i n u i n g  r i s e  i n  c a n c e l l a t i o n s ,  t h e  
N a t i o n a l  A s s o c i a t i o n  o f  I n s u r a n c e  Commis s i o ne r s  r e c e i v e d  o u t c r i e s  o f  
" u n f a i r  and d e c e p t i v e  t r a d e  p r a c t i c e s ” by i n s u r e r s .  The Commiss ion 
has  e s t a b l i s h e d  new g u i d e l i n e s  r e l a t i n g  t o  m id t e rm c a n c e l l a t i o n s  o f  
c o v e r a g e ,  p r o v i d i n g  t h a t  i n s u r e r s  w i s h in g  t o  c a n c e l  s h o u l d  do so 
o n l y  a t  t h e  e x p i r a t i o n  o f  t h e  p o l i c y  i t s e l f ,  o r  a l t e r n a t i v e l y ,  
s h o u l d  p r o v i d e  f o r  o t h e r  r e i n s u r a n c e .  The new g u i d e l i n e s  a l s o  
p r o v i d e  t h a t  a t  l e a s t  t h i r t y  days advance n o t i c e  be g i v e n  f o r  
n o n - r e n e w a l s  o f  p o l i c i e s  i n  o r d e r  t o  a l l o w  th e  i n s u r e d  t o  s e ek
a l t e r n a t e  c o v e r a g e s .

B. RESTRICTION OF NEW BUSINESS
A se cond  r e s p o n s e  by t'«e i n d u s t r y  has been t o  s im p l y  r e f u s e  t o  

u n d e r w r i t e  new b u s i n e s s .  T h i s ,  c o u p l e d  w i t h  t h e  w i t h d r aw a l  o f  t h e  
m a j o r  m u n i c i p a l  l i a b i l i t y  c a r r i e r s  f r om  th e  m a r k e t ,  has posed 
f u r t h e r  u n f o r e s e e n  and u n c o n t r o l l a b l e  d i f f i c u l t i e s  f o r  
m u n i c i p a l i t i e s  s e e k i n g  l i a b i l i t y  c o v e r a g e .  At t he  same t ime  t h a t  
p r im a r y  c a r r i e r s  a r e  w i t h d r aw i n g  r a p i d l y  f r om  t h i s  and o t h e r
m a r k e t s ,  t he  r e i n s u r e r s  who have r a p i d ' y  p r o l i f e r a t e d  th e  ma r k e t  i n  
r e c e n t  y e a r s  a r e  " r e n e g o t i a t i n g "  t h e i r  t r e a t i e s  w i t h  th e  few p r im a r y  
c a r r i e r s  s t i l l  i n  t h e  b u s i n e s s  o f  p r o v i d i n g  m u n i c i p a l  l i a b i l i t y  
c o v e r a g e .  As a r e s u l t ,  t h e  compan ies  which a r e  w i l l i n g  t o  w r i t e
m u n i c i p a l  l i a b i l i t y  c o v e r a g e  o f t e n  a r e  u n a b l e  t o  do so bec ause  o f
i n a d e q u a t e  r e s e r v e s  and u n a v a i l a b l e  r e i n s u r a n c e  c a p a c i t y .
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A t h i r d  b y - p r o d u c t  o f  t h e  p r e s e n t  i n s u r a n c e  c r i s i s  i s  t h a t  the 
I n s u r a n c e  S e r v i c e s  O f f i c e  ( I S O ) ,  t he  e n t i t y  which p r o v i d e s  f o rm 
p o l i c i e s  f o r  t h e  c omme rc i a l  i n s u r a n c e  i n d u s t r y ,  has d e v e l o p e d  a new 
c omp r eh en s i v e  q e n e r a l  l i a b i l i t y  ( C . G . L . )  p o l i c y  which s i g n i f i c a n t l y  
d im i n i s h e s  p r o t e c t i o n  t o  t h e  i n s u r e d  i n  a number o f  r e s p e c t s .  For  
ex amp l e ,  t h e  r e v i s e d  f o rm  d e l e t e s  p o l l u t i o n  c o v e r a g e ,  which 
h i s t o r i c a l l y  was i n c l u d e d  but  w i th  a " s udden  and a c c i d e n t a l "  
l i m i t a t i o n .  However ,  due t o  r e c e n t  d e v e l o pm en t s  i n  c a s e  l a w , 2 the 
i n d u s t r y  has  ch os en  t o  c o m p l e t e l y  w i t h d r aw  f r om  w r i t i n g  p o l l u t i o n  
c o v e r a g e  o f  any s o r t .

The new ISO f o rm  f u r t h e r  m o d i f i e s  e x i s t i n g  c omp r e h en s i v e  g e n e r a l  
l i a b i l i t y  f o rm s  by i n c l u d i n g  d e f e n s e  c o s t s  w i t h i n  a g g r e g a t e  l i m i t s .  
Due t o  t h e  e v e r  i n c r e a s i n g  c o s t s  o f  l i t i g a t i o n ,  i n c l u d i n g  d e f e n s e  
c o s t s  w i t h i n  th e  a g g r e g a t e  l i m i t s  w i l l  s i g n i f i c a n t l y  d im i n i s h  
i n d e m n i f i c a t i o n  a f f o r d e d  unde r  p r im a r y  c o v e r a g e s . 4 As a 
c on se quence ,  u m b r e l l a  c o v e r a g e s  w i l l  l i k e l y  become even more 
e x p e n s i v e .  ISO i s  a l s o  c o n s i d e r i n g  an o p t i o n a l  en d o r s emen t  to 
p r o v i d e  f o r  t he  s h a r i n g  o f  l e g a l  c o s t s  by t h e  i n s u r e d .

The new ISO f o rm  w i l l  a l s o  change " o c c u r r e n c e "  c o v e r a g e  to 
" c l a im s  made" c o v e r a g e  bec ause  o f  t he  i n d u s t r y ' s  e x p e r i e n c e  w i th  
l i t i g a t i o n  a r i s i n g  o u t  o f  c o v e r a g e s  f o r  a s b e s t o s ,  DFS,  r a d i a t i o n ,  
agen t  o r a n g e ,  and o t h e r  " l o n g  t a i l "  r i s k s .  Much o f  t h e  bu rden  i s  
b e ing  p a s s e d  t o  t h o s e  p e r c e i v e d  as h i g h  r i s k  i n s u r e d ,  such as 
m u n i c i p a l i t i e s .  I f  c o v e r a g e s  change f r om  o c c u r r e n c e  t o  c l a im s -made

C. R E D U C T I O N  O F  C O V E R A G E S .



f o rm a t ,  i n c i d e n t s  t h a t  were p r e v i o u s l y  i n s u r e d  ( b e c a u s e  they 
o c cu r r e d  d u r i n g  t i ie p o l i c y  p e r i o d ) ,  w i l l  o f t e n t i m e s  be un in su r ed  
u n l e s s  a c l a i m  has a c t u a l l y  been made a g a i n s t  t h e  i n s u r e d  d u r i n g  the 
co ve r a ge  p e r i o d .

The new ISO CGL f o rm  w i l l  a l s o  c o n t a i n  an e x t e n d e d  r e p o r t i n g  
p e r i o d  r e s t r i c t i o n  whe reby  c l a im s  made m o r e  than  s i x t y  days  a f t e r  
the  p o l i c y  e x p i r a t i o n  w i l l  not  be c o v e r e d  u n l e s s  t h e  i n su r ed  
pu rchases  an " u n l i m i t e d  ex t e nded  r e p o r t i n g  p e r i o d , "  f o r  which the 
premium w i l l  a p p r o x im a t e  200% o f  the p r em ium f o r  t h e  p r i o r  p o l i c y  
y e a r .  T h u s ,  u n l e s s  t h e  buy e r  renews h i s  c o v e r a g e  w i t h  c a r r i e r  X, he 
w i l l  be c o m p e l l e d  t o  p u r c h a s e  the e x t e nd ed  r e p o r t i n g  p e r i o d  cove r age  
a t  up t o  200% a d d i t i o n a l  c o s t .  I f ,  on t h e  o t h e r  hand ,  c a r r i e r  X 
chooses  t o  c a n c e l  o r  n on - r en ew  o r  i f  t h e  b uy e r  s e e k s  c o v e r a g e  f rom 
c a r r i e r  Y ,  a 200% premium w i l l  be r e q u i r e d  t o  keep t h e  ex tended 
c o v e r a g e .

D. I N C R E A S E  IN P R E M I U M S .

One p r e d i c t a b l e  r e s p o n s e  o f  the i n d u s t r y  has been t o  pass  on the 
c o s t  o f  t h e  i n d u s t r y ' s  u n d e rw r i t i n g  m i s t a k e s  t h r o u g h  i n c r e a s e d  
premiums t o  t h o s e  p e r c e i v e d  as h i g h - r i s k  i n s u r e d s .  No d i r e c t  l i n k  
need e x i s t  between a c t u a l  l o o s e s  and h i g h  p r emiums :  a mere
p e r c e p t i o n  by  t h e  i n d u s t r y  t h a t  the p a r t i c u l a r  i n s u r e d  f a l l s  i n t o  a 
h i g h - r i s k  c a t e g o r y  p r  ^des the  i n d u s t r y  w i t h  s u f f i c i e n t  b a s i s  f o r  
e s c a l a t i n g  p r em iums ,  r e g a r d l e s s  o f  a c t u a l  e x p e r i e n c e . 4

At th e  same t ime  as t h e y  i n c r e a s e  p r em iums ,  i n s u r e r s  a r e  a l s o
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demanding h i g h e r  d e d u c t i b l e s ,  h i g he r  s e l f - i n s u i c d  r e t e n t i o n s  and 
s t r i c t e r  r e p o r t i n g  r e q u i r e m e n t s .

E. CURTAIL UNDERWRITING OF HIGH-RISK COVERAGES.
S i n c e  t h e  b eg i n n i n g  o f  1 985 ,  a number  o f  i n s u r e r s  have t o t a l l y  

c u r t a i l e d  u n d e r w r i t i n g  l i a b i l i t y  c o v e r a g e s  f o r  p u b l i c  e n t i t i e s  and 
o t h e r s  c o n t i n u e  t o  w i t h d r aw  f r om the  m a r k e t .  As o f  Augu s t ,  1985 ,  
twe l ve  m a j o r  c a r r i e r s  have s t o pped  w r i t i n g  c o v e r a g e :  a l l  w i t h i n  the
l a s t  two y e a r ? .  The s t a t e d  r easons  f o r  t h e  g r ow ing  r e l u c t a n c e  to 
i n s u r e  p o l i t i c a l  e n t i t i e s :  f e a r  o f  g r ow i n g  l o s s e s  r e s u l t i n g  f rom
the e r o s i o n  o f  g o v e r nm en t a l  immunity by  t h e  c o u r t s .  I n s u r e r s  a l s o  
e x p r e s s  an a v e r s i o n  t o  c o m p e t i t i v e  b i d d i n g ,  a r g u i n g  t h a t  t h e y  a r e  
unab l e  t o  win . e n ew a l s  i f  a n o t h e r  i n s u r e r  u n d e r p r i c e s  them. T h i r d ,  
r e i n s u r e r s  a r e  r e f u s i n g  p u b l i c  e n t i t y  r i s k s ,  t h e r e b y  f o r c i n g  the 
p r im a r y  i n s u r e r s  t o  u n d e r w r i t e  more o f  t h e  e x p o s u r e  t h em s e l v e s ,  Lf 
t h ey  have  t h e  f i n a n c i a l  c a p a c i t y ,  o r  t o  r e f u s e  t o  w r i t e  t h e  GOV'T rage 
i f  t h ey  do n o t .

F.  SELECTIVE UNDERWRITING CRITERIA.
A n o t h e r  i n d u s t r y  r e s p o n s e  has b e en  t o  d e v e l o p  u n d e rw r i t i n g  

c r i t e r i a  b y :  l i m i t i n g  t h e  sc ope ,  amount and d u r a t i o n  o f  c o v e r a g e s ;
e s t a b l i s h i n g  o v e r l a p p i n g  p o p u l a t i o n  and b u d g e t a r y  r e s t r i c t i o n s  on 
the  e n t i t i e s  t h a t  t h e y  w i l l  i n s u r e ;  demanding h i g h e r  d e d u c t i b l e s  and 
s e l f - i n s u r e d  r e t e n t i o n s ;  add ing  new " s t a n d a r d "  e x c l u s i o n s ;  and 
r e w r i t i n g  c o v e r  ges t o  c o n f o rm  w i th  t h e  new ISO " c l a im s  made" C .G .L .



forms ( d i s c u s s e d  above).

4 .  LONG-TERM SOLUTIONS.
I n  l i g h t  o f  t h e  r e v o l u t i o n  o c c u r r i n g  i n  th e  m u n i c i p a l  l i a b i l i t y  

i n s u r a n c e  m a r k e t ,  c i t i e s  must im m ed i a t e l y  l o o k  t o  o t h e r  o p t i o n s ,  
such as  s e l f - i n s u r a n c e ,  p o o l i n g ,  o r  p u r c h a s e  o f  c omme r c i a l  c o v e r a g e  
w i t h  h i g h e r  d e d u c t i b l e s .  I f  t h e  t h i r d  o p t i o n  ( p u r c h a s e  c'f 
c omme r c i a l  c o v e r a g e  w i t h  h i g h e r  d e d u c t i b l e s )  i s  c h o s en ,  t he  i n s u r e d  
must e s t a b l i s h  sound b u d g e t a r y  r e s t r i c t i o n s  t o  p r o v i d e  r e venue  
n e c e s s a r y  t o  c o u n t e r a c t  t h e  r e d u c t i o n  o f  c o v e r a g e s  b ecaus e  o f  t h e  
new ISO e x c l u s i o n s .

I t  i s  s u g ge s t e d  t h a t  l a r g e r  c i t i e s  may be a b l e  t o  s u r v i v e  th e  
c r i s i s  i n  t h e  i n s u r a n c e  i n d u s t r y  by s o l e l y  s e l f - i n s u r i n g  (wh ich  i s  
i n  e f f e c t ,  " u n i n s u r i n g " ) ,  but  s m a l l  m u n i c i p a l i t i e s  can i l l  a f f o r d  
the  i n h e r e n t  r i s k s  o f  d o i ng  s o .  A l a r g e  judgment  can p l a c e  a s m a l l  
c i t y  i n  such f i n a n c i a l  s t r a i t s  t h a t  i t  i s  f o r c e d  t o  e i t h e r  i n c r e a s e  
t a x e s ,  i s s u e  bonds ,  o r  f i l e  a p e t i t i o n  f o r  b a n k r u p t c y .  The r e c e n t  
e x p e r i e n c e s  o f  c i t i e s  such as Sou th  Tucson ,  A r i z o n a ,  Pawpaw, West 
V i r g i n i a ,  G r a ys  L ake ,  I l l i n o i s ,  Bay S t .  L o u i s  and Mound Bayou ,  
M i s s i s s i p p i ,  J a c k s o n  Townsh ip ,  New J e r s e y ,  T r o y ,  M i c h i g a n ,  and 
Wapanucka ,  Ok l ahoma ,  t o  name o n l y  a f ew,  a r e  i l l u s t r a t i v e  o f  t he  
s i g n i f i c a n t  r i s k  t h a t  s m a l l  c i t i e s  now f a c e .

Howeve r ,  f o r  t h o s e  s m a l l  c i t i e s ,  s e l f - i n s u r a n c e  p o o l i n g  i s  
becoming an i n c r e a s i n g l y  a t t r a c t i v e  a l t e r n a t i v e .  The c o s t  o f  
c o v e r a g e s  i s  o f t e n  s i g n i f i c a n t l y  l e s s  t han  i s  c o v e r a g e  on the

.10



t r a d i t i o n a l  i n s u r a n c e  ma r k e t  am' t h e  c o v e r a g e  i t s e l f  i s  much b r o a d e r  
and much b e t t e r  adap te d  i n  most  i n s t a n c e s  t o  t h e  r i s k s  which a s m a l l  
m u n i c i p a l i t y  i s  a t t em p t i n g  t o  i n s u r e .  However ,  a c a v e a t  i s  i n  
o r d e r .  S e l f - i n s u r a n c e  p o o l s  can e a s i l y  f a l l  i n t o  t h e  same t r a p  
where t h e  i n s u r a n c e  i n d u s t r y  p r e s e n t l y  f i n d s  i t s e l f .  Most
s e l f - i n s u r a n c e  p o o l s  buy r e i n s u r a n c e  t h r o u gh  t h e  same ma r k e t  t h a t  
has  r e c e n t l y  r e t r e n c h e d .  They a r e  o f t e n  i n v o l v e d  i n  s i m i l a r  
i n v e s tm en t  p r a c t i c e  t h a t  has b r o u gh t  t he  i n s u r a n c e  i n d u s t r y  t o  i t s  
k n e e s .  T h i r d ,  t h e y  a r e  becoming i n c r e a s i n g l y  aware o f  t h e  need t o  
r e s t r i c t  t h e i r  c o v e r a g e s  t h e  same as th e  i n d u s t r y  has done v i a  i t s  
ISO f o rm  r e v i s i o n s .  Ano t h e r  a l t e r n a t i v e  i s  t h e  p u r c h a s e  o f
c omme r c i a l  i n s u r a n c e  c o v e r a g e  w i t h  s i g n i f i c a n t l y  h i g h e r  d e d u c t i b i e s  
t h an  i n  t h e  p a s t .

3y  p r o p o s i n g  a h i g h e r  d e d u c t i b l e ,  a m u n i c i p a l i t y  sends a message 
t o  p o t e n t i a l  u n d e r w r i t e r s  t h a t  i t  i s  b o th  aware o f  t h e  i n c r e a s i n g  
e x p o s u r e s  and w i l l i n g  t o  u n d e rw r i t e  a l a r g e r  p o r t i o n  i t s e l f .  A 
c omp r eh en s i v e  r i s k  management p r og r am which i d e n t i f i e s  s i g n i f i c a n t  
r i s k s ,  e s t a b l i s h e s  methods f o r  t h e i r  r e d u c t i o n  and e x p l o r e s
a l t e r n a t i v e s  by which t h o s e  t h a t  a r e  l i k e l y  t o  o c cu r  a r e  f i n a n c e d  
w i l l  make a m u n i c i p a l i t y  a much more a t t r a c t i v e  i n s u r e d .

R e g a r d l e s s  o f  which a l t e r n a t i v e  i s  c ho sen ,  l o n g - r a n g e  r i s k  
management and l i t i g a t i o n  c o s t  c o n t r o l  p r a c t i c e s  must become
s t a n d a r d  p r o c e d u r e .  W i th  th e  c o n t i n u e d  p r o l i f e r a t i o n  o f  l i t i g a t i o n  
o f  a l l  s o r t s ,  m u n i c i p a l i t i e s  w i l l  c o n t i n u e  t o  be t a r g e t  d e f e n d a n t s ,  
and th us  p e r c e i v e d  as " h i g h - r i s k "  i n s u r e d s .  T h e r e f o r e ,  i t  i s  s a f e
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t o  assume t h a t  even  a f t e r  t h e  i n s u r a n c e  i n d u s t r y  has s t a b l i z e d  i t  
w i l l  c o n t i n u e  t o  r e s pond  t o  m u n i c i p a l i t i e s  i n  t h e  same manner as i t  
has t o  t h e  p r e s e n t  c r i s i s .

B e s t  Management I n s u r a n c e  R e p o r t s  (March ,  1 9 83 )
F o r  e x amp l e ,  s ee  Jack.~on Townsh ip  M un i c i p a l  U t i l i t i e s  A u t h o r i t y  
v .  H a r t f o r d  A c c i d e n t  and I n d em n i t y  Company, e t  a l . , 18 6 N . J .
S u p e r .  156 ( S u p e r i o r  C o u r t ,  New J e r s e y  1 9 8 2 ) .
I n  1 9 8 4 ,  one q u a r t e r  o f  e a r n e d  i n s u r a n c e  premiums i n  g e n e r a l  
l i a b i l i t y  c o v e r a g e s  ( a p p r o x i m a t e l y  $ 1 . 5  b i l l i o n )  were s p en t  on 
a t t o r n e y ' s  f e e s ,  a 500 p e r c e n t  i n c r e a s e  o v e r  t he  p a s t  t h i r t y  
y e a r s .  N a t i o n a l  U n d e r w r i t e r  (May 3 ,  1 9 85 )
F o r  e x amp l e ,  t h e  C i t y  o f  D a l l a s ,  Texas  has seen an i n c r e a s e  i n  
l i a b i l i t y  i n s u r a n c e  premiums f r om  $ 9 4 , 1 8 3  in  1983 t o  $ 2 2 1 , 5 1 8  i n  
1984 . I n  19 8 5 ,  t h e  C i t y  has gone s e l f - i n s u r e d  b ecause  i t  
o b t a i n e d  o n l y  two premium q u o t e s :  one f r om  C a l - U n i o n  ( t h e
C i t y ' s  1984 c a r r i e r )  f o r  a p p r o x i m a t e l y  $ 1 . 5  m i l l i o n ,  and one 
f r om  A r t h u r  J .  G a l l a g e r  & Co.  i n  t h e  amount o f  $ 2 . 8  m i l l i o n .  
The C a l - U n i o n  b i d ,  ( i n  a d d i t i o n  t o  be ing  1,  590% o f  t h e  1983 
premium) e x c l u d e d  s i g n i f i c a n t  a r e a s  o f  c o v e r a g e :  mo to r  v e h i c l e
i n s u r a n c e  f o r  t h e  C i t y ' s  4 , 0 0 0  v e h i c l e  f l e e t ,  employment  
d i s c r i m i n a t i o n ,  i n t e r r u p t i o n  o f  u t i l i t y  s e r v i c e ,  a t h l e t i c  e v e n t s  
s p o n s o r e d  by t h e  C i t y  and p o l l u t i o n .  The G a l l a g e r  b i d ,  on the  
o t h e r  hand,  p u r p o r t e d  t o  c o v e r  t h o s e  c a t e g o r i e s ,  bu t  c o n t a i n e d  a 
$1 m i l l i o n  pe r  c l a im  l i m i t  ( t h e  C i t y  b i d  s p e c i f i c a t i o n  c a l l e d  
f o r  c o v e r a g e  o f  a t  l e a s t  $50 m i l l i o n  pe r  c l a i m ) .  The 1985 b i d  
p r o p o s a l s  a p p a r e n t l y  i g n o r e d  t h e  C i t y ' s  p r i o r  c l a im s  and 
l i t i g a t i o n  e x p e r i e n c e :  I n  no p r e v i o u s  y e a r  have t h e  t o t a l
amount o f  p a i d  c l a im s  even  app ro a ch ed  th e  amount o f  t h e  1985 
premium q u o t e s .

1250H
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§ 12-814Not* 2
2. Temporary restraining order Temporary restraining order preventing de­fendant in obscenity case from removing or in any manner interfering with alleged obscene ma-
§ 12-816. Content o f  judgment and o rd e r

COURTS AND C IV IL  PRO CEED IN G S

tonal was properly dissolved where order was defective in not specifying what conduct was prohibited. Stale v tlook-tVUar, Ir.c. (A pp. 1981) 139 Ariz. 525, C7II J\2d 518.

Notes of Decisions
In general Validity 1

I. Validity
Unconstitutional portion of this section permit­ting destruction nf promotional materials with­out providing for judicial review of materials to determine whether they are also obscene was severable from remainder of section. State v. Book-Cellar, Inc. (App. 19S4) 139 Ariz. 525. 679 P.2d 549
Provision of tbis section providing for destruc­tion of items directly related lo obscene materi­als including promotional material and printing presses was unconstitutional prior restraint in absence of any provision for judicial review of materials to determine whether they were also

obscene. Stale v. Hook-Cellar, Inc. (App.1994) 139 Ariz 525. 679 I'.&J 548.
2. In general

Items of neutral equipment which may be used in future for legitimate forms of expression may not be destroyed beea se of past transgres­sions of obsccnitv laws. State v. Book-Cellar, Inc. (App.1994) 139 Ariz. 525, C79 l*.2d 518.
This section providing that, upon finding exist­ence of nuisance, court shall enjoin defendant from further maintaining nuisance of exhibiting or selling obscene materials did not require as a remedy the closure of entire business or placa in which obscene items had been sold or distributed but merely established remedy of abating nui­sance by prohibiting further sales or exhibition of obscene materials. State v. Book-Cellar, Inc. I App iUS l) 139 Ariz. 525, 679 P.2d 5-18.

9 12-817. C ivil penalty; fo rfe itu re ; accounting
Notes of Decisions

1. Validity Provision of this section classifying obscene materials x* contraband was not unconstitutional

since, because obscenity was i ot within scope oT U.S.C.A. Const. Amend. 1, legislature could de­clare it contraband. State v. Book-Cellar, Inc. lApp.l'.'8-t) 139 Ariz. 525. 679 P.2d 548.

ARTICLE 2. ACTIONS AGAINST PUBLIC ENTITIES OR PUBLIC EMPLOYEES
Lates 1384, Ch. 485, § 2 su b stitu ted  "A ctions against Public E n tities or 

Public Em ployees" /o r  "Actions against the S ta te  on Contract or fo r  Negli­
gence" as the heading fo r  this article.

Cross Reference*Procurement Code, exclusive proc -dure for as­serting claim against state or state agency under code ec § -11-2615.
9 12-820. D efin itions 

In this article, unless the context otherw ise requires:
1. “ Employee" includes an officer, employee o r servant, whether o r not compensated 

or part time, who is authorized to perform  any act o r service, except that employee does 
not include an independent contractor. Employc-c ind iHes noncoinpcnsated members o f 
advisory boards appointed as provided by law.

2. " In ju ry "  means death, injury to a person, damage to o r loss o f property or any 
other in ju ry that a person may su ffe r that would be actionable i f  inflicted by a private 
person.

3. "Maintenance" means the establishment o r continuation in existence o f facilities, 
highways, roads, streets, bridges o r rights-of-way by a public entity and does not mean or 
re fe r to ordinary repair o r upkeep.

4. "P risoner" means a person incarcerated while awaiting sentence or while serving a 
sentence imposed by a court o f law.
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5. "Public employee" means an employee o f a public entity.
6. "Public entity”  includes this state and ar.y political subdivision o f this state.
7. "S tate" means this state and any state agency, board, commission o r department. 

Added by Laws 1984, Ch. 285, § 3.
Laws 1984, Ch. 285, § 1 provides:
"Section 1. Legislative purpose and intent 
“A. The legislature recognizes the inherently unfair and inequitable results which occur in the strict application of the traditional doctrine of sovereign immunity. On the other hand, the legislature recognizes that, while a private entre­preneur may readily be held liable for negligence within the chosen scope of his activity, the area within which government has the power to act for the public good is almost without limit and therefore government should not have the duty to do everything that might be done. Conse­quently, it is hereby declared to be the public

policy of this state that public entities are liable for acts and omissions of employees in accord­ance with the statutes and common law of this state. All of the provisions of this act should be construed with a view lu carry out the above legislative purpose.
"U. The legislature intends that the provi­sions nf ibis act which modify existing law apply to causes of action which arise after the effec­tive date of tins aft. The provisions of this act which confirm existing law apply to causes of action arising before the effective date of this act."

§ 12 -820 .01 .''Absolute immunity
' A. A public entity shall not liable fo r acts and omissions o f its employees 
constituting:

1. The exercise o f a judicial c legislative function; o r
2. The exercise o f an administrative function involving the determination o f fundamen­

tal governmental policy.
R . The determination o f a fundamental governmental policy involves the exercise o f 

discretion and shall include, but is not limited to:
1. A determination o f whether to seek or whether to provide the resources necessary 

for:
(a) The purchase o f equipment,
(h) The construction o r maintenance o f facilities,
(c) The hiring o f personnel, or
(d) The provision o f governmental services.
2. A determination o f  whether and how to spend existing resources, including those 

allocated fo r equipment, facilities and personnel.
3. The licensing and regulation o f any profession or occupation.

Added by Laws 1984, Ch. 285, § 3.
Library References 

States 191(1).C.J.S. Stales Sk 297. 298.
For legislative punxise and intent of Laws 1984, Ch. 285, see Historical Note following 9 12-820.

Crons ReferencesIssuance of or failure lo revoke or suspend any permit, license, certificate, approval, order or similar authorization, see § 12-820.02.
9 12-820.02. Qualified immunity

Unless a public employee acting within the scope o f his employment intended to cause 
injury o r was grossly negligent, neither a public entity nor a public employee is liable for:

1. The fa ilu re to make an arrest o r the fa ilu re to retain an arrested person in custody.
2. An in ju ry caused by an escaping o r escaped prisoner.
3. An injury resulting from  the probation, parole, furlough o r release from  confine­

ment o f a prisoner o r from  the terms and conditions o f his probation, parole, furlough or
75
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release from  confinement o r from the revocation o f his probation, parole, fu rlough or 
release from  confinement.

4. An injury caused by a prisoner to any other prisoner.
5. The issuance o f or fa ilu re to revoke o r suspend any permit, license, certificate, 

approval, order o r sim ilar authorization fo r which absolute immunity is not provided 
pursuant to § 12-820.01.

6. The fa ilu re to discover violations o f any provision o f law requiring inspections o f 
property other than property owned by the public entity in question.
Added by Laws 19S4, Ch. 285, & 3.

Suites «=>191(1).
CJ.S. Officers and Public Employees §§ 206 

to 208.
CJ.S. States 55 2'J7, 298.

For legislative purpose and intent o f Laws 
19K4, Ch. 285, see Historical Note following 
5 12 -S2 0 .

Library References 
Officers and Public Employees «=»116.

9 12-820.03. A ffirm ative defenses
Neither a public entity nor a public employee is liable fo r an injury;
1. Arising out o f a plan or design fo r construction o r maintenance e f o r improvement 

to highways, roads, streets, bridges, o r rights-of-way i f  the plan o r design is prepared in 
conformance with generally accepted engineering o r design standards in e ffec t at the 
time o f the preparation o f the plan or design, provided, however, that reasonably 
adequate warning shall he given as to any unreasonably dangerous hazards which would 
allow the public to take suitable precautions.

2. Whicl is attributable lo  the fau lt o f a person, other than a public employee, driving 
a motor vehicle while the p .rson  was under the influence o f intoxicating liquor. Th's 
paragraph does not apply to persons who are not passengers o r to minors who are 
passengers riding in o r upon the motor vehicle.
Added by Laws 1984, Ch. 285, 5 3.

For legislative purpose and intent of laws 1981 Reviser's Note;
1884, Ch. 285, see Historical Note following Pursuant to authority of 5 41-1304.02, the 
9 12-820. subsection designation of "A." was omitted as a

correction o f a manifest clerical error.
§ 12-820.04. Punitive and exemplary damages; immunity

Neither a public entity nor a public employee acting within the scope o f his employment 
is liable fo r punitive or exemplary damages.
Added bv Laws 1981, Ch. 285, 5 3.

For legislative purpose and intent of Laws 1984, Ch. 285, see Historical Note following 
§  12 - 820.

9 ]2 -820 .05 . O ther immunities
A. Except as specifically provided in this article, this article shall not lie construed to 

affect, a lte r or otherwise modify any other rules o f to rt immunity regarding public 
entities and public officers as developed at common law and as established under the 
statutes and the constitution o f this stale.

B . A public entity is not liable fo r  losses tliac arise out o f and are directly attributable 
to an act o r omission determined by a court to be a criminal fe lon , j  a public employee 
unless the public entity knew o f the public employee's propensity fo r that action. This 
subsection does not apply to acts o r omissions arising out o f the operation o r use o f a 
motor vehicle.
Added by Laws 1984. Ch. 285. § 3.

For legislative purpose and intent of Laws 
1984, Ch. 285, see Historical Note following 
§ 12-820.
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.•COURTS AND CIVIL PROCEEDINGS §12-821 Note 4.5
6 12-821. Authorization o f  c laim  against public entity o r public employee; defin ition
. A, ‘ Persona who have claims against a public entity o r public employee shall file such 

claims in the same manner as that prescribed in the Arizona Rules o f Civil Procedure, 
* Ru le 4(D ) within twelve months a fte r the cause o f action accrues. Any claim which is not 
filed within twelve months a fte r the cause o f action accrues is barred and no action may 

. be maintained except upon a showing o f excusable neglect i f  the action is brought within 
, the otherwise applicable period o f limitations, provided that i f  there is no excusable 
' neglect, and i f  the absence o f excusable neglect is because o f the conduct o f the 
claimant’s attorney, then the action shall proceed, and the public entity and public 
employee shall have a righ t o f indemnity against the claimant's attorney fo r any liability 
assessed in the action.

B . Notwithstanding subsection A, a minor o r an insane o r incompetent person may file 
a claim within twelve months a fte r the disability ceases.

G  A claim against a public entity o r public employee filed pursuant to thi3 section is 
deemed denied sixty days a fte r the filing o f the claim unless the claimant is advised o f the 
denial in writing before the expiration o f sixty days.
, D. A claim fo r  medical malpractice under chapter 5.1, article 1 o f this title 1 is 
excluded from  the provisions o f thus section as no claim is necessary to bring a medical 
malpractice action.

. E . . F o r the purposes o f this section “ excusable neglect" means reasonable and foresee­
able neglect o r inadvertence.
Added by Law* 1984, Ch. 285, 5 5.

1 Section 12-561 ct seq.
Source:
• Law* 1912, Ch. 59, §5 1, 2..Civ.Code 1913, §5 1791, 1792. :Rev.Code 1928, 5§ 4379, 4380.Code 1939, §§ 27-101, 27-102.A.R.S. former §§ 12-821, 12-822.
Former 5 12-821, relating to the aame subject matter a* this section, was repealed by Laws 1984, Ch. 285, 5 4.
For legislative purpose and intent of Laws 1984, Ch. 285, sec Historical Note following 5 12-820.

1984 Reviser's Note:
Pursuant to authority of 9 41-1304.02, in the heading of this section definition" was added following “employee".

Constructive notice Class actions 16.5 Jurisdiction 4.5

Notes of Decisions
6.5

2. Construct!-n and application
Notice of c' »ims statute requires presentation of a claim ar J disallowance before suit may be brought agai ist state. M.tmmo v. State (App. 1983) 138 At 2. 528. 675 P.2d 1847. .• ,.

Employees’ claims against state for past over­time work were based upon statutorily implied provisions of their employment contracts with the 6tate, were subject to statutory claim and filing requirements, and thus were not suscepti­ble to review in special action proceedings and any relief which might be sought by employees under special action procedures for ether claims would be limited to individual claims asserted by employees themselves, since class action relief was not available under special action rules. Clark v. Slate Livestock sanitary Bd. (App.1932) 131 Ariz. 551, 642 P.2d 896.
' 4. Purpose of law

Purpose behind this section requiring presen­tation of a claim and disallowance before suit may be brought against atate is to afford agency opportunity to investigate claim and assess its liability, to afford agency opjiortunity to attain a settlement and avoid costly .'.tigation, and to advise legislature where settlement could not be achieved. Mnmmo v. State (App.1983) 138 Ariz. 528, C75 P.2d 1347.
4.5. Jurisdiction Although state defendants in wrongful death action did not raise contention thst plaintiff had failed to comply with this section at trial, issue was properly before court of appeals since sub­ject matter jurisdiction may be ruised at any time and is never waived. Mnmmo v. State (App. 1983) 138 Ariz. 520, 673 P.2d 1347.
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§ 12-821 Note 6-5
6.5. Constructive notice

State defendants’ answer lo merits of wrong­ful death action amounted to a constructive dis­allowance of plaintiffs claim, satisfying require­ment of this section that a claim be first present­ed and disallowed before suit may be brought against state. Mammo v. State (App.1083) 13S Am. 523, 675 P.2d 1347.
16.5. Class actions

Provisions of 9 12-821 et seq. authorizing tort or contract claims against the state must be satisfied by each individual or entity having a

COURTS AND C IV IL  PRO CEED IN G S

contract or negligence claim against the state before an action may be brought in court and is not satisfied by a claim filed on behalf of a class where the claim does not meet the requirements for an individual plaim established by § 12—821 et seq.; declining to following City o f San Jose 
v. Superior Court o f Santa Clara County, 12 Cal.3d 447, 115 Cal.Rptr. 797, 525 P.2d 701; and 
Santa Barbara Optical Co., Inc. v. State Board 
o f  Equalisation, 47 Ca!.App 3d 241, 120 Cal. Rptr. C09. Evans by Heemer v. Arizona Dept of Corrections (App.1983) 139 Ariz. 321, G7S P.2J 50 li.

9 12-322. Service o f  summons; change o f venue
A. Service o f summons in an action authorized in § 12-821 shall be made pursuant to 

Arizona Rules o f Civil Procedure, Rule 4(D).
B . In an action agai.ist this state upon written demand o f the attorney general, made 

at o r before the time o f answering, served upon the opposing party and filed with the
court where the action is pending, the place o f trial o f any such action shall be changed Lo
Maricopa county.
Formerly 5 1 2-824. Renumbered as § 12-822 and umended by Laws 1984, Ch. 285. § 7.

For legislative purpose and intent of laws1984, Ch. 285, soe Historical Note following§ 12-820.
Former S 12-822, derived from laws 1912, Ch. 59. § 2; Civ.Code 1913, 5 1792; Rev.Code 1928, § 4380; and Code 1939, 5 27-102, was repealed by L s w b  1984, Ch. 285, § 6. See, now, 5 12-S21.

9 12-823. Judgment fo r  p la in tiff; amount; interest and costs
I f  judgment is rendered fo - the p lain tiff, it shall be fo r the amount actually due from  

the public entity to the p lain tiff, with legal interest thereon from  the time the obligation 
accrued and with court costs.
Formerly § 12-825. Renumbered as 5 12-823 and amended by Laws 1984, Ch. 285, 5 8.

Former 5 12-823, was repealed by Laws 1984, Ch. 285, 5 6. For legislative purpose and intent af Laws 1984, Ch. 285, see Historical Note following § 12-820.

§9 12-821, 12-825. Renumbered as §9 12-822 and 12-823 
9 12-826. Report o f  judgments to legis lature by governor; puyment

A. The governor shall report to the legislature at each session judgments rendered 
against the state, and not theretol’ore reported. •

B . The director o f the department o f administration shall draw his warrant upon the 
state treasury fo r  payment o f the judgment upon presentation to him o f an authenticated 
copy o f the judgment together with the approval o f the judgment by the attorney general.

C. The director o f  the department o f administration shall not draw the w arran t until 
an appropriation there fo r is made by the legislature.
Amended by Laws 1P53, Ch. 98, § 13. ’

... A RT IC LE  8. M ATERN ITY AND PA TERN ITY  PROCEED INGS 
9 12-843. Persons who may orig inate proceedings "'•••

Proceedings to establish the maternity o r paternity o f a child o r children and to compel 
support under this article may be commenced by any o f the follow ing:

1. The mother.
78
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2. The fai
3. Thegu
4. A publi 

o r may be fc 
Amended by L

3. Parties Alleged fat) have himself i Allen v. Sulliv. P.2d 305.Provision of guardian or.be 
• ■* '• /  

6 12-846.J C

P a r tie s  1.5 ' 
S ta n d in g  'ft

Vt Standing Alleged fath have himself C Allen v. Sulliv: P.2d 305, .
1.5. Fartlea '■ Provision of guardian or be or appropriate c maternity or p- county attorney
9 1 2-847. P r 
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B. A delay 
child shall be 
any party' to t

C. The cot; 
order the mot! 
blood samples 
blood and tiss= 
qualified as sp 
appointe.-'.by

D.? TJieext 
testing proaid 
the results" pf 
additional teal 
expense o f thl

E . The cha 
be established 
shall verify U 
custody and ir



■

INM OST K 1 •
tc, is not. a public

eretion
' wanton

iiiie lrotn
:• thing in 4
* M-etion: ' \
omission jthe state

■;i o f the A
i

itli funds 4
i' i>! this i
■in.i ni o f V
,an- sions 1
•iiii-sions 2
'••iiniiiiK- )
.. iti> the >- arising ,

'tied ami 
i' limit as
• ..I the
■ n:y-five

I dished 
a■th the•»noral.
II .ilV bO• •ai mark* atliTtiuy

! i,.f litis
■ i!i>>! It I1’S. 

I|i - III:.it 

.till, tin1
i.

•I vonunis- 
liu-rwi.se

■f,ii.i**siiins

.atiaiiS itschapter. 
I'.i'ili. i')i.
n.. i-i,
it. i:*K2. l ’.»'It. t’il

STATK GOVERNMENT §11-621

I9S1 lUfvi.ser’* Note: lil'O. srclimi 1 which wire hl.Midrd together si>This section contains the amendments maile by shown above pursuant t<> authority of section Laws l'JhL chapter 1SW‘, section -lit and chapter -11-111111111!
9 11-621. Purchase o f  insurance; coverage: lim ita tions; exclusions 

T e s t  o f  section effective J uuuir// 1 , l . '/ S . i .

A. The department o f atiministraiiun shall obtain insurance against loss, lo  the extent 
it is determined necessary and in the best interests o f the state a.-, provided in subsection 
C o f this section, on the following:

1. A ll state owned buildings, including those o f the universities, but excluding build 
ings o f community colleges, whether financed in whole ..r in part by state monies and in 
which the slate has an insurable interest as determined by the department o f administra­
tion.

2. Contents in any buildings owned, leased o r rented, in whole or in part, by o r lo  the 
sta le and reported to the department o f administration.

3. The state and it ; departments, agencies, hoards and ryiami.-sions and all officers, 
agents and employees thereof against liability fo r acts o r omissions o f any nature while 
acting in authorized governmental o r proprietary capacities and in the course and scope o f 
employment o r authorization except as prescribed by this chapter.

1. A ll personal property reported to the department o f administration, including 
vehicles and a irc ra ft owned by the state and its departments, agencies, boards and 
commissions and all non-owned personal property which is under the dea r responsibility 
o f this state because o f written leases o r other written agreements.

5. The state and its departments, agencies, boards and commissions against casualty, 
use and occupancy and liability losses o f every nature except as pri scribed bv this 
chapter.

6. W orkers ’ compensation and employers' liability insurance.
7. O ilie r exposures to loss wncre insurance may be required to protect this state and 

its departments, agencies, boards and commissions and a ll officers, agents ar.d employees.
B. The department o f administration may determine, in the best interests o f the state, 

that s ta le  self-insurance is necessary o r desirable and, if that decision is made, shall 
provide fo r state self-insurance fo r losses arising out o f state property or liability claims 
prescribed by subsection A o f this section. I f  the department o f administration provides 
state self-insurance, such coverage shall be excess over any other valid and collectible 
insurance.

(.’ . In carrying out the provisions o f this chapter, the department o f administration 
sh iil establish and provide the state with some or ail o f the necessary risk management 
services, or shall contract fo r risk management services and shall purchase such insur­
ance coverage, pursuant to chapter 23 o f tiiis litie ,1 as the director o f the department o f 
administration deems necessary in the best interest o f the state - and may. in addition to 
other specifieations o f such coverage as deemed necessary, determine se lf insurance to be 
established. The provisions o f chapter 23 .o f this title shall not apply to the department o f 
administration's procurement o f excess loss insurance from  the state compensation fund 
fo r the state's workers' compensation liability fo r individual or aggregate claims, or both, 
in such amounts and at such primary retention levels as the department o f administration 
deerns in the best interest o f the sta le . In purchasing insurance to cover losses arising 
out o f state property or liability claims prescribed by subsection A o f  this section, the 
department o f administration is not subject lo the provisions o f title 2U, chapter 2, article 
a.

I) . No successful bidder fo r risk management services pursuant to this seel ion shall 
he entitled to receive directly or indirectly any sales commission, contingent commission, 
excess p ro fit commission, o r other commissions, o r anything o f value, as payment fo r the 
risk management services except those amounts received directly from  this state as 
payment fo r the risk management services.

3311
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§41 -6 2 1 STATE GOVERNMENT
E. The department o f administration shall pay fo r purchased risk management servic­

es and premiums fo r insurance on state property and state liability pursuant to provisions 
o f this chapter and subject to legislative appropriations

F . A state officer, agent or employee acting in good faith, without wanton disregard 
o f his statutory duties and under the authority o f an enactment that is subsequently 
declared to be unconstitutional, invalid o r mapplicaide, is nut personally liable fo r an 
in ju ry o r damage caused thereby except to the extent that he would have been personally 
liable had the enactment been constitutional, valid and applicable

G. A state o fficer, agent o r employee, except as otherwise provided by statute, is not 
personally liable fo r an in jury o r damage resulting from  his act o r omission in a public 
offic ia l capacity where the act o r omission was the resu lt o f the exercise o f the discretion 
vested in him if the exercise o f the discretion was done in good faith without wanton 
disregard o f his statutory duties.

II . The state and its departments, agencies, boards and commissions are immune from 
liability fo r losses arising out o f a judgment f« r w illfu l and wanton conduct resulting in 
punitive or exemplary damages.

I . The follow ing exclusions shall apply to subsections A and 1'. o f  this section;
1. Losses that arise out o f and are directly attributable to an act o r omission 

determined by a court to be a felony by a ■ tale officer, agent o r employee unless the state 
knew o f the person’s propensity fu r that action, except those acts arising out o f the 
operation or use o f a motor vehicle.

2. Losses arising out o f contractual breaches.
3. Employment discrimination actions.
J . I f  self-insurance coverage is determined to exist, the ul'.arney general, with funds 

provided by the department o f administration, in act o rdanc1 with subsection B o f this 
section, shall provide fo r the defense, either through his o ffice o r by appointment of 
outside legal counsel, o f the state and its departments, agencies, hoards and commissions 
and ail officers, agents and employees thereof fo r o r on account o f their acts or omissions 
covered pursuant to this chapter. All state departments, agencies, boards arid commis­
sions and all o fficers, agents and employees thereof shall cooperate fu lly  with the 
attorney general and department o f administration in the defense o f claims arising 
pursuant to this chapter.

K . A claim fo r liability damages made pursuant to this chapter may be settled and 
payment marie up to the amount o f twenty-live thousand dollars or suih higher limit as 
may be established by the jo in t legislative budget committee with the approval o f the 
director o f ‘.he department o f administration. A claim over the amount o f twenty-five 
thousand dollars up to fifty  thousand dollars o r such higher limit as may be established 
by the jo int legislative budget committee may be settled and payment made with the 
approval o f the director o f the department o f administration and the attorney general. 
Any claim over the amount o f fifty  thousand dollars o r such higher limit as may be 
established by the jo int legislative budget committee may lie .settled and payment made 
with the approval o f the director o f the department o f administration, the attorney
general and the jo int legislative budget committee I f  it is in the best it ‘ ........  o f this
state, the joint legislative budget committee may establish higher settlement authorities. 
Any settlements involving amounts m excess o f fifty  thousand dollars o r such higher limit 
as may be established by the joint legislative budget committee shall be vested with the 
department o f administration, the attorney genera! and the joint legislative budget 
committee pursuant to the authority granted.

L. Neither the authority provided by this section in insure nor the exercise o f such 
authority, shall:

1. Impose any liability on this state or the departments, agencies, boards and commis­
sions o r any officers, agents and employees o f this state unless such liability otherwise 
exists.
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2. Impair any defense this slate or the departments, agencies, boards and commissiot , 
or any officers, agents and employees of this state otherwise may have.

M. The department of administration shall promulgate such rules and regulations as are deemed necessary to carry out and implement the provisions of this chapter 
Amended by Laws 1975, Ch. 12, $ 1, off. April 21. 197.7; laws ill".', C:i. 102. -S 17: law.- 1976. Ch. 72, § 1; Laws 197(1, Ch. 117, $ 2; Laws 197<>, Ch. ;.*«», 2. eff June 27. 1970: laws 1977. Ch 121.$ 1; laws 1979, Ch. 17(1. § 1: laws 1980,Ch. 210. k .17. laws l!lv2. Cli 202.$ 15, eff July 21, 19S2. effective retroactively to July 1. 1982;4 Laws 19x3, Ch. 87, s 4, eff April 12, 19*3; laws 1993. ('ii 98. 9 121; Laws 1984. Cli 189. i 49; Laws 1981. Cn. 200. k 1; Laws 19S1. fh 2.71. * 2.7. eff Jan. 1. 
1995.

■Section 41-2501 cl set).•So in original. Probably should read ".“tale.".1 Section 20-401 et seq.* See note following k 41-22li2.
For text o f section e/fcctivc u n til  Jan n a n /  /. / W 5  m e $ 4 1-liJl, ante.

Source:laws 1970. Ch. 1.72. •• 1A.U.S. former k ds-Oti
For legislative intent regarding terminatiuii of I roc isions added or auu r.ded by laws 1980, Cli 24(5. see note follow log 7 22-108.02.
For legislative intent of Laws 1982. Ch. 2(12, see note following 7 35-1.71.
For pur|Kise and effective date provision of laws 1991, Cli. 251, s e e  Mi.-.U.ncal Note follow- ins S 41-2501.

Reviser's Notes:
137.7 Note. As it exi ted prior to the 1970 amendments, this section contained the amend inents made by laws 197:7, chapt- r 12. section 1 and chapter 102, section 17 which were blended together pursuant lo authority of section 41-1304 03.
1976 Note. As it ex.sted prior to the 1977 amendment, this section contained the amend­ments made by Lews 15'7tl, chapter 117. section 2 which amended section 41-1.21 as amended by Laws 1976, chapiter 72, section 1 and by laws 1976, ehaoti r 1311, section 2 which were blended together pursuant to auliiorly of section 41-1304 03.
198.1 Note. This s'vti in contains the amend- mints made by law !9s;i, chapter 87, section 4 and chapter 98. section 121 which were blended together pursuant to authority of section 41-1304.03.
1991 Note. This section contains the amend­ments made bv Saws 1934, chapter 188, Section 49, chapter 200, section 1 and chapter 251, see tion 25 which were blended together as shown above pursuant to authority of section 41-i.i04.ti;;.

Cross References
Authority to procure liability insurance cover­ing officers, agents and employees, see kk :8- 157 and 11-31.1.Cities and tow:is, liability insurance, see 1 9-497.Counties. < are and omissions and liability insurance, see § 11-201.

Liability loss revolving fund payment of self insured li.iiuhty !•■• m -s . se<- k 41-ti22 Risk managemeii! admimstra:urn fund, pay­ment of service mste. see 3 41-oud Rules. ndminisirative pnii.vduic, see 7 41-11911 el seq.Workmen's compel-, atiun liability laws revolv­ing fund, si e 4! -t:22.
Administrative ('ode References

Kstablishm.nl of selfinsurnr.ee, see A t 1CK 
112-10-01.

Reporting procedttriv., acrid* nLs t.nil incidents, see A (Ml.);. 112-10 02.
Specifications, agemy and company selection for insurance to cover insured risks, see A C. R R. 112-10-1111) et seq.

Law Review Commentaries 
Governmental immunity in Arv.ona—The Stone case. 6 An/..I. Rev. 102 (19154).
tinveinment.i! tort immunity revisited 27 An* I. Rev. 1UXI 11933).

Library References.Stales c-*9U.
C .J .S . S t a le s  S i  1.7 1. 15.7, 1<50.

I nited Stales Supreme Court 
liuiuuinty of .-.tale. Stale as not cum.litntion ally itmmine from suit in the courts of another state, sec Nevada v. Hall, 1979, 99 S.Ct. 1182. 440 U.S. 410. 59 L.Kd 2d 410.

Notes of Decisions
Aircraft I..7 Community colleges 6 Construction iiml application I Dental examiners 10 Immunity II Leased motor vehicles 1.7 Motor vehiclesIn general 2 *Leased 2.5 Punitive damages 7 Uninsured motorist coverage Negligence I1? Ariz HovStcn —IV
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§41-621
Mote 1
Non-lapsing sclf-insurancc fund M Occupational disease* 5 Punitive damage* 7 School districts 0I'nm-mred motorist coverage, motor vehicles
a

V o lu n te e r s  1.1

1. Construction and applicationProvision of this section making state immune front liability for wiiifui and wanton misconduct cannot he applied retroactively to impair a vest­ed right. State v. Sanchez (App,PITS) ll'.t Ariz. 6-1, 579 l’.'id 50s.
Supreme Court would Lake judicial notice of this section and 59 9-497, 11—litii, perm:;ting the insuring of governmental agents ar.d agencies Patterson \ City of Phoenix (19(N |n;l Ariz III, •i::t> i'.gj gi;!
State of Arizona and its departments are au­thorized to expend public funds to providi a form of insurance to employees of the state win- may he injured by an uninsured motorist. Mary­land Cas. Co v. Wilson (1967) 6 Ariz.App. 470, 

m  I’.'dd CVi.
If members of the private industry council were acting in good faith within the scope of statutory authority, including regulations pro­mulgated pursuant to that authority, they would not he hei-.l liahe- for injuries or damage result­ing from such acts or omissions. Op Ally.Gun No. 179-dll.
Non-pnid human and legal rights committee numbers are not personally liable for actions taken in good faith pursuant to their authority; office of attorney genera! won' defend such committee members in suits . t-ng to dis­charge of tlieir duties. Op..Utv.Gen. No I79-2ill.
Slate retirement system hoar-1 and investment advisory council members acting in their official capacity will be accorded tin* same treatment as other state officials; the attorney general will defend an action brought against a state official or in which In- lias an interest, and board am! council members, acting in their statutory capac­ities have state insurance prelection mi rover their actions while carrying out their duties. Oji.Aity.Ogn. No. 179-161
I’nder 5 41-022 relating to revolving funds for uninsured losses and the risk management ad­ministrative fund, as amended by l aws 1977, Ch. 121, the department of administration is to ri- quest an appropriation from the Legislature lor the following fiscal year, 197s -1979, for each of the three separate funds which linvt been set op by Ch. 121, and then the department of udmiius trillion, risk management servlets division is re­sponsible to provide liability and property dam­age protection to the agency either by tie- pur­chase of insurance or through a self-insurance program from moneys appropriated directly to the various funds. Op.Atty.Gcn. No. 77-ltil.

State department of health may, in its -iiscri- ti-iu, purchase liability insurance for its otln-irs, agents, or employees. Up Atty.lb-n. No -A7-11
1.1. V o lu n te e r s

Ile p a rln .i-n t o f  a d m in is tra tio n  risk m a n a g e ­
m en t se rv ic e s  lack s a u th o r i ty  to  p u rc h a se  dis­
a b ility  in su ra n c e  fu r  lis ted  s t a te  se rv ic e  volun­
te e r s  O p .A ity .G en . No. 179-112.

State agencies are nut prohibited from u.-.ng volunteers, but ruvvrngi of volunteers under state insurance policy is questionable, an-l there­fore, volunteer should be inf- rmed that there is no coverage for them an-l .- le-uld sign a written acknowledgement that their work is b-ir.g dm;-, on a voluntary basis, free -if any charge to tin- state Oji Atty.Ui-fn No '.v -jus *
V o lu n te e rs  u se d  bv  d e p a r tm e n t o f  econom ic 

se c u rity  m e  ni-itla-r i .iv e rc d  by - ta 'a - 's  co m p en ­
sa tio n  n o r liability  in su ra n c e , l-nt th e  s l a te  is 
p ro ti cli-il by w h a te v e r  in su ra n c e  is in fo rce  a t  
tin- tim e  o f  th e  act or o c c u rre n c e  O p .A lty .tie ti. 
No nstv).

1.5. Airrraft 
lh-partnn-nt -.if economic see.irity ns a stall agency, could utilize services of a volunteer air- i raft pilot for various department staff person­nel, hut it would be advisable that volunteer liaii- personal liability insurance coverage for services lie or she was to carry out on behalf of stale, ami such policy should lie continued for protection of state's fledgling self-insurance pro­gram. Op Any.(ion. No 77-2-'!li 
Mate self-insurance program provides cover­age only for state-owned property, not for rental or linsi'd property losses ami, tli-refore. inde­pendent insurance Wotlld have to be purchase'! far full protection against loss of aircraft which t!> partiia ut of economic s.-curit:. rente I from an aviation vi-ndor for purpos-- of flying department stall personnel throughout the stale. Id 
Sim-t inciption of stat- 's sclf-uisurnncc pro- gruni, authorized volunte--rs who are acting wilh.n eourse and scope of tlu-ir authorization are covered under state's self-insurance pro­gram. Id.

2. Motor vehicles—In general Where incompetence to operate a motor vclii- lie is demonstrated, depart mint of transporta­tion may be authorized to suspend the driver's license immediately nr.,I require rc-cXnmiuulioh or not issue a new ho use. I,at recovery in tin action against tin state or it- officers or employ­ees for In.lure to suspend a license would he highly unlikely. Op.Alty.tien. No. 7s-2Uii.
State real estate department could purclt.ise liability insurance eoitring deparlinei.t's motor vehicles ami eoulJ imlmle coverage of its em­ployees while operating the vehicle-- in further- mice ->f the dt piiriineiil's business and coverage of i inployccs while operating their own private motor vehicles but carrying out duties assigned by department. Up.Alt;,.lien. No. 62 -22.
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-II its discrc- its officers, No. r.7-11.

k k n .m e n t

-k mur.ago- -i.-cli.ist- dis- ■ rviee volun-
fr.-ni using .leers under . ,'iiid. there- lint there is ,-i. a written neing dune 
.0 ge to the
-.f economic •'s cnin|-eii- • »!• iUl'.t- is :.. force at -,- Ally Gen.

. :.s a state • i leer air- '■ill person- . •hintecr -oi rage lor •I lieiialf of ntinuej for .irai.ee pro-
• •i.li-ft cover- -I lur rental is fore, mdt- -■ purchased irerafi which eo from an ■ ili ;i..r:i i, r:t . la
-.r.aiee [iro- a*v acting . Aimrization - I'atici- aro-
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3. ----  Uninsured motorist coverage, motorvehicles
Arizona game and fish department's rejection, subsequent to accident in which automobile npor- atcd by uninsured motorist collided vvi'.h game und fish department vehicle and fatally injured employee of the department, uf deportment poli­cy which, by operation of law, cenlaaied unin sured motorist coverage unless and until the department rejected such coverage did not abro­gate vested right of deceased employee and rep­resentative of her c-slate to coverage under tin- jiolicy for the accident Maryland (.’as. Co v. Wilson (1967) f. Ariz.App. -170, -139 I’.d-.l ti.ull

3.5.   I.eased motor vehicles
Practice of renting or leasing stale vehicles t-i private parties is not authorized; state self-in­surance fund would cover damage to state vein tic- but risk management services would have right subrogate tig.met any part negligently causing damage lo the vehicle; state seif-msur- ance fund would n -t cover damage to mm stale owned vehicles caused by an off duly depart­ment of public safety officer or by a third party. Op.Atiy (ion. No. 7K-L'L'7.

4. Negligence
Under this section, department of public wel­fare cutil'i expend funds lo purchase liability insurance covering volunteers acting far depart incut and negligently causing injury or damage to another. Op.Atiy.li-.ii. No. 03-30.
Immunity uf the slate for negligence is no', waived by this section. Op.Atty.Gcn. No nli-'.t.<.

j. Occupational diseases
To extent that insurance for defense of law­suits and payment of judgments or settlements constituted liability insurance contemplated by this section covering state officers, agents, and employees while employed in governmental or proprietary capacities, cost would be a proper expenditure from compensation or occupational disease fund in regard to industrial commission's members and employees. Op.Atiy.Gen No. f.tV-11.

STATE GOVERNMENT

6. Community colleges 
Personalty of community college due:, notcome within prov-iMuii of '.his section for insur­ance coverage! again-1 Ins.-,, and, therefore. J'inru college could not be reimbursed out of state permanent uninsured loss coverage revolving fund for its loss of 1 uoks, damaged materials in storage, and other personalty damaged as a re­sult of a fire in the college bonk store area. Up.Atty.GL-n. No. IC.V731. p. 57. 1976-77.
l/jcal community college* district board which controlled community college's personally was an independent political entity, not a department, agency, board, or commission of the state within provision of a 5 -11-622 creating the state unin­sured loss fund and limiting disbursements from fund to compensate for uninsured property loss-

§41-621
Note 11

os to "departments, agencies, boards or commis­sions of the slate", and. therefore, claim for rcnnhur-i inent from fund based upon loss o' an aircraft would In- dei.it-d. Op.Atty.Gcn. No. 117;".-'-'HI. p. 111. 11176-77.
7. ----  Punitive damages

This seel inn which makes slate immune from liability for li-sse- arising out of judgments for wilful and wanton conduct resulting in punitive and exemplary damage s could not he uppm -l retroactively in wrongful death actum brought by mother of motorist killed in enlbsion with vehicle driven le. ititiixicati-d .-.Lite -employee, 
m i ,iv this : eclioi, ci-maun-d no provision for rein,activity, and : nice motor.::.: mol her had vesli d rigid 'o judgment Stan- v, Sanchez 
(A pp. IP', m 119 A riz. 64. 579 P  'Jd 56s

General rule is that luunieipai corporation can nut i-e lieid liable for punitive or exemplary dan.ages m al- encc- of specific statute .-.iithon.'. mg them. Id
8. Non-lapsing self-insurance fund

Subsection (O of ‘i 11-261 permitting a county to self insure should not In- tni.s'ruetl as grant ing authonte to creali: a u-inlap.ing self-insur- aiiiv fun-l until the legislature spc-ifa-aliy grants such antliuri'.y. Op Atty.Ge n No aS-1.7.
9. School districts

Language of 5 15-412 requiring the- school dislncl board of tnislees to discipline the- .stu­dents for disorderly conduet on way to and from the school requires the board to exercise discipli­nary control over a student's disorderly conduct while the student is enroute from home to school and back, but the school district is not liable merely because a student, while going to and from scliiii,!. enminds a tortious act upon a '.bird p-.r.v-n Up Atty.lien. No. 7.s-2iMi
Id . D e n ta l  e x a m in e r s

Arizona state dental board members who act in good faith, within scope of their authority, will not he le Id liable for injurie s or damages result ing from such acts or omission*-. Op.Atty.Gcn. No. 179- 235.
II. Immunity

Giiveriimi-ntnl immunity is a defense only when necessary to avoid a severe hampering of a governmental function or a thwarting of estab­lished policy and ill other respects the .-.late- and its agencies are subject to the same tort liability as private citizens, although certain areas of immunity remain, namely, legislative* immunity, judicial immunity and high-level executive immu­nity; overruling Musscugil! v. Yuma County, 101 Ariz. 518. 156 I'.2d 376. Ryan v. Stale- (19i*2l 131 Ariz. SOS, 656 P.2d 597.
A<1 hoe- approach is the most appropriate for further development of exceptions to state liabil­ity for negligent acts. Id.
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STATE GOVERNMENT §•11-022

or administration o f the risk management division, without approval o f the joint legisla­
tive budget committee.
Added by Laws PJ77, Cli. 121, k 2. Amended by Laws !!*7ti, Ch. 17ti, *) 2. Laws 1980, Ch 1US, s II, eff. April 22, 1'jftO; Laws 1982, Ch. 202, S Id. eff. Jalv 21. 1 effective rctrunctiud. to July I. I9.S2;1 Laws Iti.-J. Ch »7, t 5, off. April 12. lt'Si: lows UlSfi. Ch. lift, S 122; laws 19ft I. Ch. 188. § '*0; Laws 19*4. Ch. 2U0, <i 2.

■Sec note following s 41-2262.
For test o f  section tffccticc Jan  in try  1, If/So. see ft j 1 - ti.tJ, pust.

1984 Reviser’s Note: were Mended together as shown above pursuantThis section contains the amendments made by to authority of s 41-1204.02.Laws 1984. Ch. lftS, <: all and C’h. 2(10. <i 2 which
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§ 41-622. Revolving funds fo r se lf-insu red losses and adm inistrative costs: budget 
requests

Text u f  section effect ii e Jo ituorp  !. l.'/tio

A. There is established a permanent risk management revolving fund and a permanent 
workers' compensation liability loss revolving fund in the department o f administration 
fo r the purchase o f insurance, risk management sm-vices including loss control services, 
payment o f self-insured losses pu-suant to 9 41-1)21 subsections A and R ami administra­
tive coses necessary to carry out risk management services prescribed by * 41-021. The 
department o f administration shall pay fo r claims processing costs, including adjusting 
costs, iegal defense costs and attorney fees, fo r any portion o f claims falling within state 
self-insurance coverage pursuant to the provisions o f tin-, chapter.

H. The permanent risk management revolving fund in the department o f administra 
lion shall exclude any properly loss arising from obsolescence, nonserviceability, mysteri­
ous disappearance o r inventory shortage. Mysterious disappearance shall not be con­
strued to in c lu d e  a loss if there is a reasonable presumption o f theft. The department o f 
administration, subject to chapter 211 o f this title .1 may advance or disburse monies lo 
contractors who rebuild state property as a result o f  self-insured losses o r to persons who 
supply goods or services in replacing self-insured losses. The department o f administra­
tion shall pay fo r claims processing costs, including adjusting costs, legal defense costs 
and attorney fees, fo r any portion o f claims fa lling within state self-insurance coverage 
pursuant to the provisions o f this ehapter.

C. To qualify fo r payment fo r loss by theft o r burg lary o f state-owned personal 
property, an agency, department, board o r commission must show evidence o f forcible 
entry or that threat, o f violence was used in the taking o f the property o r there must be a 
reasonable presumption o f theft.

I) . The department o f administration shall present to the legislature at the beginning 
o f each session a budget request based on the actuarial needs fo r liability losses, w orkers ’ 
compensation liability losses, property losses tbd risk management administrative costs. 
The budget request shall be broken down to re fle c t the amount o f monies to be charged 
to each o f the state departments, agencies, hoards and commissions. Any state depart­
ment, agency, board o r commission that has an amount fo r insurance included in its 
appropriation, whether specifically slated o r not, and any state department, agency, hoard 
or commission that receives funds other than those appropriated shall be billed fo r the 
proportionate share o f the charges fo r insurance by the department o f administration. 
All monies received from such hillings shall be deposited to the funds as identified in 
subsection A o f tiiis section as directed by tbe chairman and vice-chairman o f tlie jo int 
legislative budget committee.

E. All monies recovered by the state pursuant to litigation, recovery, salvage value o f 
damaged property, proportionate share monies from  any other existing state funds, or 
otherwise, fo r damages relating to either a liability o r property loss fui which monies 
from  the risk management o r workers' compensation liability loss funds bave been o r will 
be paid shall be deposited in tlie respective revolving fund.
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F. The monies in the revolving funds may he invested pursuant to § 3.V32-1. Interest 
earnings on the revolving funds shall he credited to the respective funds.

G. I f  a revolving fund is projected to he exhausted while the legislature is in session, a 
special appropriation may be requested b> the department o f administration fo r monies to 
meet the needs o f the funds. I f  the funds are exhausted at a time when the legislature is 
not in session, any final judgment shall accrue interest at the legal rate and shall be 
payable upon appropriation in the next succeeding regu lar session o f the legislature.

I I . A ll monies deposited in the funds identified in subsection A o f this section are 
appropriated to the department o f administration fo r use pursuant to this section and are 
exempt from  the provisions o f 35—190, relating to lapsing o f appropriations.

I. Monies in the funds established pursuant ‘.o subsection A o f this section shall not be 
used fo r administrative costs, other than costs directly related to liability, property loss 
claims, workmen's compensation liability, loss control services, risk management services 
o r administration o f the risk management division, without approval o f the joint legisla­
tive budget committee.
Added by laws 1977, Ch 121, 9 3. Amended by Laws 19T9, Ch. 17ti, * 2; laws HIM). Cli. 10s. § it, eff. April 22. 19SU, Laws 1982, Ch. 2(i2, * H\ eff. Jtdv 24, 1US2. effective retroactively to July 1. 1982;- Laws 1953, Ch. 87, § 5. eff. April 12. 1983; Laws 1983. Ch 98. 9 122; Laws 1984. Ch 188. § 50; Laws 1954, Ch. 2li0. 5 2; Laws 1984, Ch 251, 9 2ii. eff. Jan. 1, 1985

1 Section 41-2501 el seq.
-See note following § 41-2352

Fur text o f  section effective u n til .Jtinunry t. 1985, see i  .jI- fiJ !. ante.

Former 9 41-622. derived from Laws 1973, Ch. 156, 5 2; Lius 1974, Ch. 205, § 4; laws 1975, Ch. 12, 9 2, eff. April 24. 1975; and Laws 19.6. Ch. 72, § 2, and relating to an uninsured losses revolving fund, self insurance expenses, and a liability self-insurance account, was repealed hv Laws 1977, Ch. 121, 9 2, eff. Aug. 27, 1977.
Liws 1977, Ch, 121, § 5, eff. Aug. 27, 1977 provides:
"The director of the department of administra­tion may authorize the transfer of the unexpend­ed the unencumbered monies licit miMdialch prior to liie effective date of ll u’ l in the department of .administration divisa. , of finance special revolving fund and the permanent unin­sured loss coverage revolving fund for the pur­poses described in this act into the funds created by this art in such amounts as necessary to accomplish the purposes of mis act."
For legislative intent of Liws 1980, Ch. 108, see note following 9 35-321.
For legislative intent of Laws 1952. Cli. 262, see note following 9 35-151.
For purpose and effective date provision of Laws 1954, Ch. 251, see Historical Note follow­ing § 41-2501.

Reviser’s Notes:
1979 Note. In the first sentence of subsectionB. the word "obsolescence", the comma after "disappearance" ami the words “nonservicc-abill- ty" and "or" Were transposed in that order to follow tin word "from" pursuant to authority .if 

9 41-1304.02.
19S3 Note. This section contains the amend­ments made by Laws 19X3, Ch. 87. § 5 and Ch. 98, § 122 which were blended together pursuant to authority of 9 41-1304.03.

I9xt Note. This section conla.iis the amend­ments made by Liws 1984. Hi. 188. 9 50, Ch. 20(1. 9 2 and Ch. 251, 9 26 which were blended together as shown above pursuant to authority of 9 ] 1-1301 03.
Cross References State compensation fun.1 r e s e r v e s ,  credit to workmen’s eompriisalion Lability laws revolving fund, see 9 23-962.
Administrative Code Rcferen.’csEstablishment of self-insurai c«. see AX’ K.lt. 
112-10-01.

Reporting procedures, accidents and incidents, see A C It It. 112-10-02.
Library References

Slates C=>127.C J.S. States 9 228.

Notes of Decisions
In general I Community colleges 2 Volunteers 3

I. In generalRisk management services rould release mo- nics from the property loss fund to pay legal fees or other court expenses incurred under 9 12-348 relating lo the award of fees and other expenses against the state, that section would p-vvail over the general provisions of this sec­tion relating to revolving funds for uninsured losses and the risk management administrative fund. Op.Ally.Gcn. No 182-918.
346
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Under this section relating to revolving funds for uninsured losses and the risk management administrative fund, as amended by Laws PJ77, Ch. 121. the department of administration is to request an appropriation from the legislature for the following fiscal year, 197h-l'.*7a. for each of the three separate funds vv h.ch have been set up by Ch. 121. and then the department of administration, risk management services divi­sion Is responsible to provide liability and proper­ty damage protection Ui toe agency either by the purchase of insurance or through a self insur­ance program from moneys appropriated directly to the various funds. Op.Atiy.lien No. 77-1111.
On August 27, 1P77, director of department of administration was authorized to transfer urn v (tended and unencumbered monies from the lia­bility self insurance account into '.lie separate funds setup by I-a-.vs l ‘.i77. Ch. 121. which amends this sectiun relating lo revolving fund for uninsured losses and risk management ad­ministrative fund, for the purpose of implement ing the self-insurance/insurance program Id

§ 4 1 -6 2 3

Community colleges are public subdivisions of the stale, not "departments agencies, boards or commissions" of the state which would entitle them >n be reimbursed from the state uninsured his* coverage revolving fund Op.Atty.lIen No. U7.7-7:t), p. l!!7h-77
2 Community collegeslaical community college district board which conir died community college’s personally was an independent pnljt.cal entity, not a department, agency, board, or roinini.ssiou of the state within provision of tins section creating the state on m stirid In..., found and limiting disbursements from fund to compensate for uninsured properf losses to "departments, ngoncie... hoards or com­missions of tin- state” , and. therefore, claim fee ivilolnirseii.eiit froe. fun.I l a-ed upon Ins.* rtf all aiivrali v.ii.dd he i. rin d I tp.Altv (it n N>- il7'.-2MI. p hi, I'.tTi'i 77
if. Volunteersllepaitiiiii.t of adimtiistc.it.on risk i..:i*..»|:i- tin-iit services lacks authority lo purchase tlis ability insur .uce for listed state service volute leers’ t/p.Atty lien. No 17U-1I2

§ 41—GJT. R isk management and loss contro l
A. The department o f administration shall promulgate rules and regulations to initiate 

and implement a risk management and los.s eonlio! program fo r till slate departments, 
agencies, boards and commissions fo r the purpose o f reducing risks, accidents and 
property and liability losses.

B. -The department o f administration shall annually provide each state department, 
agency, board and commission with a report o f property and liability claims filed and tin 
analysis o f the cause o f loss. State departments, agencies, boards and commissions shall 
submit a reply to tlie department o f administration outlining plans to correct properly  and 
liability exposures to loss.

(!. Tlie department o f administration shall annually issue to the governor and legisla­
ture a summary report o f property and liability losses incurred by sta le departments, 
agencies, boards and commissions. The report sit II include loss control plans and 
recommendations fo r corrective action.

1). A ll state departments, agencies, boards and t\ mmissions shall cooperate with, 
u ssh l and provide requested information to the depar.ment o f administration in the 
initiation, implementation and operation o f the risk management and loss control p ro­
gram.

E. Concurrent with the commencement o f planning fo r the construction, alteration or 
additions to state-owned or leased buildings, and the purchase o f specialized persona! 
property, the department o f adr.i.dstration shall be consulted fo r the purpose o f imple­
menting the risk management and loss control program anti to assure compliance with 
generally accepted loss control practices.
Amended bv lsiws l ‘JS2, Ch. 2I>2, *t 17, eff. July 21, 111*2. effective relrnaetivelv to July 1. 1!IS2!; Laws 1933, Ch. ‘JS J) 122.

■See note following t) 41-2.'vn2.
For legislative intent of Utvvs li)S2, fh . 202. see note following 5 3.7-1.71.

A d m in is tr a t iv e  Code References 
Coverage and limitations, see H2-10-03. A.C.R.it

l.i.tbihtv claim priivedure. see A.C.R.it. 112-10 03.
laiss (never,Una, building plans, hazard con­trol. see A.C.R.it. 112-10-all et seq.
Reporting procedures, aeeidents ami incidents, see A.C R.R. 112-10-02.
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§ 41—C24. C om m issions on sales o f  insurance to the state; violations; classification  

Text o f  section e ffectin ' u n til  J a n u a ry  1, IJSJ.

In vhis section, unless the context otherwise requires:
“ B id" means a bid fo r the sale o f insurance to the state.
“ B idder" means one who bids fo r the sale o f insurance lo  the state under § 41-730.

A,
1.

2.
3.

or both shall be 
J  o f any licenses

a ll In? jo in tly and

“ Commissions”  means any contingent commission, excess profits commission, other 
commission that may be based upon losses o r experience o r other compensation which a 
successful bidder fo r the sale o f insurance to the state may be eligible to receive from 
insurance carriers o r underwriters.

B. Only a successful bidder or persons who have performed actual services fo r a 
successful bidder in connection with a bid shall be eligible to receive directly o r indirectly gt 
any commissions.

C. A successful bidder may pay m miss ions directly o r indirectly only to person.' who 
have performed actual services fo r the successful bidder in connection with the bid.

1). Any successful bidder who pays commissions in violation o f subsection C o f this 
section o r any person who receives commissions in violation o f subsection H o f this section 
shall be subject to the follow ing penalties:

1. The successful bidder o r the person who receives commissions o r both shall be 
guilty o f a class 2 misdemeanor.

2. The successful bidder o r the person who receives the 
liable under § 20-1110 fo r suspension, revocation or denial 
issued under title 2<i, chapter 2, article 3 .1

3. The successful bidder and the person who receives eomn. , 
severa lly liable to the state fo r the amount o f the commissions pu J in violation o f 
subsection B o f  C o f this section.

•1. The successful bidder and the person who receives the commissions shall be jo intly 
and severa lly liable to competing bidders under the same invitation fo r bids fo r the 
amount o f the commissions paid in violation o f subsection B o r C o f this section as well as 
fo r reasonable attorney ’s fees o f the competing bidders in recovering the penalty Where 
there is more than one competing bidder, the successful bidder and the person who 
receives commissions shall be subject only to one liability under this subsection and the 
competitors who have joined in or intervened before judgment in the firs t action under 
this subsection to proceed to final judgment shall lie entitled to equal shares in the 
penalty recovered.
Added by laws 1975, Cli 102, 5 18. Amended by Law.. 1978, Ch. 201, *) 7P.I. eff. Oct. 1, 1978.

1 Section 20-281 et seq.
For text o f  section effective Ja n u a ry  J, 1.9S5, sec § 41-fiJ-i, post.

8 11-621. D efinitions; com m issions on sa les o f  insurance to the stale; violation; 
classification

Text o f  section effective Ja n u a ry  1. 1'jSj .

A. In this section, unless the context otheri/isc requires: ft
1. "B idder" o r "o ffe ro r"  means a person who has submitted a bid o r proposal fo r the 

sale o f insurance to the state under ehu'/ter 23 o f this title .1
2. “ Commissions" means any contingent commission, excess profits commission, or 

other commission that may be based upon losses or experience o r other compensation 
which a successful contractor fo r  the sale o f insurance to the state may be eligible to 
receive from  insurance carriers o r underwriters.

3. "Solicitation" means a ll documents whether attached or incorporated by reference 
which are utilized fo r soliciting bids o r proposals.
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classification
STATE GOVERNMENT §41-624

Note 2

1 t
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B. Only a contractor o r persons who have performed actual services fo r a contractor 
in connection with a bid shall he eligible to receive directly o r indirectly any commissions.

C. A  contractor may pay commissions directly or indirectly only to persons who have 
performed actual services fo r the contractor in connection with the solicitation.

D. Any contractor who pays commissions in violation o f subsection C o f this section or 
any person who receives commissions in violation o f subsection B o f this section shall be 
subject to the follow ing penalties:

1. The contractor o r the person who receives commissions, o r both, shall he guilty o f a 
class 2 misdemeanor.

2. The contractor o r the person who receives the commissions, o r both, shall be liable 
under § 20-316 fo r suspension, revocation o r denial o f renewal o f any licenses issued 
under title 21). chapter 2, article 3.*

3. The contractor and the person who receives commissions shall be jointly and 
severally liable to the state fo r the amount o f the commissions paid in violation o f 
subsection B or C o f this section.

4. The contractor and the person who receives the commissions shall be jo in tly and 
severally liable to competing bidders o r o ffe ro rs  under the same solicitation fo r the 
amount o f the commissions paid in violation o f subsection B o r C o f this section as well as 
for reasonable attorney's fees o f the competing bidders o r o ffe ro rs  in recovering the 
penalty. Where there is more than one competing bidder o r o ffe ro r , tlie contractor and 
the person who receives commissions shall be subject only to one liability under this 
subsection and the competitors who have joined in o r intervened before judgment in the 
first action under this subsection to proceed to final judgment shall be entitled to equal 
shares in the penalty recovered.
Added bv Laws 11)75. Ch. 102, 9 18. Amended bv Laws 1978, Ch. 201, 9 719, eff Oct. 1, 1978; Isiws 1984, Ch. 251, S 27, eff. Jan. 1, 1985.
•Section 41-2501 et seq.2 Section 20-281 et seq.

For text o f  section effective u n til Ja n u a ry  1, 1985, see S 41-GJ4, ante.

For application of laws 1978, Ch. 201, effec­tive October 1, 1978, see note following *) 1-215.
For effective date provision of Laws 1978, Ch. 201, see note following § 1-215.
For purpose and effective date provision of Laws 1984, Ch. 251, see Historical Note follow­ing § 41-2501.

Cross ReferencesClassification of offenses, see § 13-001 ot seq. Fines, see § 13-801 el seq.Insurance, commissions on sales to state, see § 41-624.Sentences of imprisonment, see § 13-701 et seq.Violation as ground for suspension, revoca­tion, or refusal to renew insurance agent's, bro­ker’s, or solicitor's license, see § 20-310.
Library References Insurance 081(2).CJ.S. Insurance § 102.

Notes of Decisions 
Purchases of insurance 2 Splitting commissions 1

1. S p l i t t in g  c o m m is s io n s

Where school hoard purchased insurance through services of an advisory committee com­posed r.f insurance agents who eacli received a portion of the insurance commission, such com­mission splitting arrangement would be in viola­tion of provision of § 20-44ti prohibiting the entry into any agreement to commit, or hy any concerted action commit, any act of boycott, coercion, or intimidation resulting in or tending to result in an unreasonable restraint of, or monopoly in, the business of insurance and a violation of provision of this section making it a misdemeanor for a successful bidder for the sale of insurance to the stale to directly or indirectly split commissions with one who has not per­formed services. Op.Atty.Gen. No. 77-4. p. G3, 1970-77.
2. Purchases of insurance

Advisory guidelines for purchase of insurance by school districts and other political subdivi­sions provided following Op.Atty.Gcn. No. 77-4, p. 07, 1970-77.
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O V E R V I E W

W e  a r e  h e r e  t o d a y  t o  d i s c u s s  a m o u n t i n g  c r i s i s  a m o n g  small 
b u s i n e s s e s  and a c r o s s  A m e r i c a ,  a ~ r i s i s  w hich i n v o l v e s  e v e r y  
man, w o m a n  and c h i l d :  t h e  n a t i o n  :l.- l o s i n g  its l i a b i l i t y
i n s u r a n c e .  Day c a r e  c e n t e r s  a r e  losir.^ Cheir i n s u r a n c e  and 
a r e  b e i n g  forced t o  c l o s e ,  p e r h a p s  d r i v i n g  se c o n d  
b r e a d w i n n e r s  out o-f w o r k  or c r e a t i n g  n e w  l a t c h k e y  c h i l d r e n .  
N u r s e - m i d w i v e s  a r e  l o s i n g  t h e i r  i n s u r a n c e  and t h e  l o w e r  c o s t  
b i r t h i n g  c e n t e r s  a r e  s h u t t i n g  down. D o c t o r s  are m a r c h i n g  on 
s t a t e  c a p i t a l s  b e c a u s e  i n s u r a n c e  is u n a v a i l a b l e  or c o s t s  h a v e  
s k y r o c k e t e d .  C i t i e s ,  t r a n s i t  a u t h o r i t i e s ,  even w h o l e  s t a t e s  
a r e  l o s i n g  their l i a b i l i t y  i n s u r a n c e .  O n e  o-f t h e  l e a d i n g  
a u t o  i n s u r e r s  in t h e  D i s t r i c t  o-f C o l u m b i a  has p u l l e d  cut.
T h e  list goes on a n d  on.

A n d  p r i c e s  have s k y r o c k e t e d .  F o r  e x a m p l e ,  the c o s t  o-f 
i n s u r i n g  an a u t o m o b i l e  in A m e r i c a  h a s  g o n e  up at a 9 . 1 7  
r a t e  -for the first 6 m o n t h s  of 1985, e x c e e d i n g  t h e  r a t e  of 
c h a n g e  for all of 1984. 1/ T h e  a n n u a l i z e d  ra t e  of c h a n g e  is 
18.27., a record d o l l a r  change.

W h a t  is g o i n g  on h e r e ?  A r e  t h e s e  p r a c t i c e s  of i n s u r e r s  
j u s t i f i e d ?

T h e  a n s w e r  is "NO!" W h a t  we  a r e  w i t n e s s i n g  is a m a n u f a c t u r e d  
c r i s i s  i n t e n d e d  t o  b l o a t  i n s u r e r  p r o f i t s  and r e d u c e  v i c t i m s '  
ri ghts.

P r o p e r t y - C a s u a l t y  i n s u r a n c e  h a s  a c y c l i c a l  p r o f i t a b i l i t y ,  as 
C h a r t  N u m b e r  1 sho w s .  2/ In 1984, if y o u  accept t h e  
i n s u r e r ' s  w h o p p i n g  r e s e r v e  i n c r e a s e s  as v a lid ( q u i t e  a l a r g e  
l e a p  of faith), t h e y  e a r n e d  a b o u t  a 37. r a t e  of r e t u r n  on net 
w o r t h  (equity). T h a t  is t o o  low. 3/ It would i n d i c a t e  th a t  
t h e i r  p r e m i u m s  w e r e  a b o u t  5 7  short. If t h e i r  p r e m i u m s  had 
b e e n  5 7  higher, t h e y  w o u l d  h a v e  e a r n e d  a r a t e  of r e t u r n  on 
net w o r t h  of a b out 137, m o r e  t h a n  e n o u g h  for an i n d u s t r y  of 
t h e  low t o  a v e r a g e  r i s k i n e s s  of P r o p e r t y / C a s u a l t y  i n s u r a n c e . 4/

A f i v e  p e r c e n t  p r e m i u m  s h o r t f a l l  is n o t  a crisis. Yet we  see 
all of t h e  c a n c e l l a t i o n s  a n d  m a m m o t h  p r i c e  i n c r e a s e s  su c h  as:

o A 707 i n c r e a s e  for Q B / G Y N s  in M a r y l a n d  ( t o t a l l y
u n j u s t i f i e d  —  per a n a l y s i s ,  a t t a c h e d  as E x h i b i t  I).

o 3 0 0 7  to 9007. i n c r e a s e s  in l a w y e r  and a r c h i t e c t
m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  around t h e  c o u n t r y .

a Incre a s e s  of 2 0 0 7  t o  5 0 0 7  for t h e  day c a r e  c e n t e r s  
w h o  can g e t  i n s u r a n c e .  M a n y  can't.



o 3007. to 1 0 0 0 7  i n c r e a s e s  for p u b l i c  t r a n s i t  
a u t h o r i t i e s .

o O n e  N o r t h e a s t e r n  s t a t e ' s  l i a b i l i t y  i n s u r a n c e  w a s
$ 1 0 0 , 0 0 0  f o r  $ 1 0 0  m i l l i o n  of c o v e r a g e  last y e a r .  T h i s  
year it ' s  $ 4 0 0 , 0 0 0  f o r  $ 3  m i l l i o n  in c o v e r a g e .  L a s t  
year, it c o s t  $ 1 . 0 0  per $ 1 0 0 0  of coverage; t h i s  y e a r  
it is $ 1 . 0 0  for $ 7 . 5 0  of cover.

Th e  list goes on a n d  on-, b u t  t h e  s t a t i s t i c s  don't j u s t i f y  a n y  

of this!

Wh a t  is g oing o n ?

T H E  L A S T  C Y C L E  B O T T O M  - 1 9 7 4 / 5

If y o u  look a g ain at t h e  f i r s t  c h a r t  y o u  will see t h a t  1 9 8 4  
w a s  a typical " b o t t o m - o f - t h e - c y c l e "  year. The l a s t  t i m e  it 
h a p p e n e d  was in t h e  m i d - 1 9 7 0 ' s  w h e n  I s e r v e d  as F e d e r a l  
I n s u r a n c e  A d m i n i s t r a t o r  in t h e  F o r d  A d m i n i s t r a t i o n .  At t h a t  
time, t h e  c o u n t r y  o b s e r v e d  t h e  p r e c i s e  p h e n o m e n a  w e  s e e  
today. As a W a s h i n g t o n  P o s t  e d i t o r i a l  of N o v e m b e r  3, 1 9 7 6  
put it:

It is b e c o m i n g  i n c r e a s i n g l y  a p p a r e n t  that l i a b i l i t y  
i n s u r a n c e  —  or t h e  l a c k  of it —  is b e c o m i n g  a n a t i o n a l  
problem. . . . T h e  r a t e s  c h a r g e d  t h o s e  in p r o f e s s i o n s
o t h e r  than m e d i c i n e ,  m o s t  n o t a b l y  a r c h i t e c t s ,  a r e  r i s i n g  
rapidly. L o c a l  g o v e r n m e n t s  a r e  f i n d i n g  that it  is 
i n c r e a s i n g l y  d i f f i c u l t  or e x p e n s i v e  t o  buy i n s u r a n c e  
c o v e r i n g  t h e i r  p o l i c e  d e p a r t m e n t s .  And b e c a u s e  of t h e  
p r i c e  now p l a c e d  on it, m a n y  small c o m p a n i e s  a r e  
d r o p p i n g  t h e  p r o d u c t  l i a b i l i t y  i n s u r a n c e  t h e y  th o u g h t  
t h e y  needed. . . .

It is no d o u b t  t r u e  t h a t  t h e  i n c r e a s i n g  n u m b e r  and s i z e  
of j u d g m e n t s  a g a i n s t  p o l i c e  d e p a r t m e n t s  for f a l s e  a r r e s t  
or m i s t r e a t m e n t  of p r i s o n e r s  h a v e  h a d  some s a l u t o r y  
e f f e c t s  on p o l i c e  b e h a v i o r .  S i m i l a r l y ,  m a l p r a c t i c e  
sui :s have p r o v i d e d  an i n c e n t i v e  for mo r e  c a r e f u l  
medical care, and p r o d u c t  l i a b i l i t y  s u i t s  h a v e  f o r c e d  
m a n u f a c t u r e r s  t o  p r o d u c e  b e t t e r  and safer p r o d u c t s .
But there m u s t  be  s o m e  l i m i t  to  all this, a n d  w e  s u s p e c t  
it h a s  been p a s s e d .  T h e  real b e n e f i c i a r i e s  of t h i s  
l i t i g a t i o n  e x p l o s i o n  h a v e  b e e n  t h e  lawyers. . . . T h e r e
h a s  to be a b e t t e r  w a y  of c o m p e n s a t i n g  t h o s e  t o  w h o m  
r e p a r a t i o n s  a r e  d u e  t h a n  t h e  c l u m s y  and e x p e n s i v e  
m e c h a n i s m s  t h a t  e x i s t  today. T h e  legal i n g e n u i t y  
t h a t  c r e a t e d  t h e  p r e s e n t  p r o b l e m  is going t o  h a v e  to 
be used to s o l v e  it. O t h e r w i s e ,  t h e  w h ole s y s t e m  of 
l i a b i l i t y  i n s u r a n c e  and of p e r s o n a l  l i a o i l i t y  for 
w r o n g d o i n g  i s  g o i n g  t o  c o l l a p s e  of its own w e i g h t .



A f t e r  i n s u r e r s  a b a n d o n e d  t h e  m e d i c a l  and p r o d u c t  m a n u f a c t u r e r  
li n e s ,  t h e  federal g o v e r n m e n t  r e v i e w e d  t h e  s i t u a t i o n .  I w a s  
f o r t u n a t e  to be p a r t  of t h e  i n t e r a g e n c y  w o r k i n g  g r o u p s  th a t  
f o u n d  t h a t  t h ere w e r e  no  j u s t i f i c a t i o n s  for the i n s u r e r  
act i o n s .  5/ We c o n c l u d e d  t h a t  t h e  i n s u r e r s  had just 
p a n i c k e d  from lack of data.

But look at what h a p p e n e d ;  t h e i r  p r o f i t s  s k y r o c k e t e d  to all 
t i m e  r e c o r d  levels. I n s u r e r s  l e a r n e d  t h a t  the s t a t e  
r e g u l a t o r s  would, d u r i n g  t h e  pan i c ,  g i v e  aw a y  the s t o r e  in 
r a t e  increases. I n s u r e r s  a l s o  l e a r n e d  that s t a t e  l e g i s l a t o r s  
w o u l d  act to r e d u c e  v i c t i m s ’ r i g h t s  in t h e  wa k e  of t h e  p a n i c  
(over half the s t a t e s  did so  6/). T h e  fa c t  that i n s u r e r s  
a c h i e v e d  much of t h e i r  1 9 7 5  l e g i s l a t i v e  a g e n d a  and n o w  are 
b a c k  for a bigger b i t e  f r o m  t h e  a p p l e  is v e r y  s i g n i f i c a n t .  
Now, m e d ical p r o f e s s i o n a l s  w a n t  c a p s  on overal. jind n o n­
ec o n o m i c  d a m a g e s  r n d  m u n i c i p a l  g o v e r n m e n t s  (and e s p e c i a l l y  
i n s u r e r s ! )  are s e e k i n g  e l i m i n a t i o n  of joint and s e v e r a b l e  
l i b i l i t y  and p u n i t i v e  d a m a g e  a w a rds. W h e r e  will t h i s  r a i d  on 
v i c t i m s '  r i g h t s  e n d ?

T h e y  a r e  a p plying t h e  l e s s o n s  t h e y  l e a r n e d  in the m i d - 1 9 7 0 ' s  
v e r y  well t o day —  t o  d a y  c a r e  c e n t e r s ,  t o  n u r s e - m i d w i v e s ,  to 
d o c t o r s ,  to p r o d u c t  m a n u f a c t u r e r s ,  and so on. T h e y  are  
p e t i t i o n i n g  C o n g r e s s  for p r o d u c t  l i a b i l i t y  and m e d i c a l  
m a l p r a c t i c e  tort l a w  c h a n g e s  and t h e  s t a t e s  for c h a n g e s  in 
o t h e r  t o r t  systems.

T H E  H E A T  IS ON

S o m e  p r o p e r t y / c a s u a l t y  o f f i c i a l s  h a v e  m a d e  s t a t e m e n t s  cn t h e  
p u b l i c  r e c o r d  that; "It is r i g h t  for t h e  i n d u s t r y  t o  w i t h d r a w  
and let t h e  p r e s s u r e s  for r e f o r m  b u i l d  in the c o u r t s  and in 
t h e  s t a t e  l e g i s l a t u r e s . "  7/ R e i n s u r a n c e ,  a c r i t i c a l  a s p e c t  
of m a i n t a i n i n g  a v a i l a b l e  and a f f o r d a b l e  i n s u r a n c e  r a t e s  may 
n o t  b e  a v a i l a b l e  f r o m  o v e r s e a s  b e c a u s e  s y n d i c a t e s  w o u l d  
" s i m p l y  n o t  write r e i n s u r a n c e  f o r  t h e  A m e r i c a n  c a s u a l t y  
i n d u s t r y "  in 198t>. A r e p r e s e n t a t i v e  of th a t  o v e r s e a s  m a r k e t  
( L l o y d ' s  of London) w a s  r e c e n t l y  r e p o r t e d  to h a v e  s a i d  t h a t  
if a n e w  p o l i c y  f o r m  is not a d o p t e d  b y  s t a t e  r e g u l a t o r s ,  
r e i n s u r a n c e  w o u l d n ' t  b e  p r o v i d e d  to A m e r i c a n  l i a b i l i t y  
u n d e r w r i t e r s .  W h e n  I r e c e n t l y  t e s t i f i e d  b e f o r e  t h e  M a r y l a n d  
G o v e r n o r ' s  Special M e d i c a l  M a l p r a c t i c e  C o m m i t t e e ,  a medical 
m a l p r a c t i c e  i n s u r a n c e  c o m p a n y  e x e c u t i v e  to l d  the c o m m i t t e e  
t h a t  h i g h e r  rates f o r  o b / g y n s  in M a r y l a n d  w e r e  put i n t o  t h e i r  
f i l i n g  b e c a u s e  t h e  r e i n s u r e r  r e q u i r e d  it, not b e c a u s e  t h e  
r a t n s  w e r e  a c t u a r i l y  j u s t i f i a b l e  (which t h e y  weren ' t ) .

Wall S t r e e t  knows w h a t  is g o i n g  o n . C h a r t  Nu m b e r  2 s h o w s  
t h a t  t h e  p r o p e r t y / c a s u a l t y  s t o c k s  h a v e  s o a r e d  to r e c o r d  h i g h s  
m o r e  t h a n  d o u b l i n g  t h e  D o w  J o n e s  I n d u s t r i a l  A v e r a g e  r i s e  for 
1985. T h r o u g h  N o v e m b e r  20, 1985, t h e  B e s t ' s
P r o p e r t y / C a s u a l t y  S t o c k  Index w a s  up by 4 4 7  c o m o a r e d  w i t h  a 
2 0 7  D o w  J o n e s  i n c r e a s e . 8 /  Wall S t r e e t  e x p e c t s  s t a t e



r e g u l a t o r s  to a l l o w  e x c e s s i v e  r a t e  i n c r e a s e s ;  Wall S t r e e t  is 
right! At t h e  e n d  o-f t h e  -first six m o n t h s  of 1985, t h e  
s u r p l u s  of i n s u r e r s  h a s  s k y r o c k e t e d  b y  $ 8  b i l l i o n ,  o v e r  t h e  
y e a r  e a r l i e r  f i g u r e ,  a g r o w t h  of 13.47.. 9/

I n s u r e r s  b l a m e  t h i s  c r i s i s  on t h e  c o u r t s  and t h e  to r t  law and 
s a y  t h e  o n l y  way to fix it is t o  t a k e  a w a y  as m a n y  v i c t i m s  
r i g h t s  as possi b l e .  T h e y  can p o i n t  t o  su c h  s t a t i s t i c s  as 
these:

Of 2 8  i n s u r e r s  w r i t i n g  l i a b i l i t y  i n s u r a n c e  for d a y  c a r e  
c e n t e r s  in M a r y l a n d  last y ear, 15 h a v e  left t h e  market. 
Of t h e  r e m a i n i n g  13, six will not w r i t e  a n y  n e w  
b usin e s s .  T h e  last 7, t h o s e  w h o  will w r i t e  n e w  
b u s i n e s s ,  a l 1 h a v e  e x c l u d e d  c h i l d  a b u s e  f r o m  t h e i r  
p o l i c i e s .  T h e  M a r y l a n d  C o m m i s s i o n e r  of I n s u r a n c e  h a s  
t e r m e d  t h e  pull out " h y s t e r i a "  s i n c e  n o  d a t a  s u p p o r t s  
i t .  10/

I n s u r e r s  will s a y  t h i s  p o i n t s  to t h e  n e e d  for t o r t  r e f o r m ,
1 1 / w h i l e  a d m i t t i n g  t h a t  d a t a  d o n ' t  j u s t i f y  t h e  pull out. 12/ 
In M e w  J e r sey, at a h e a r i n g  w h e r e  ISO r e q u e s t e d  t h e  n e w  
c l a i m s  m a d e  form, t h e  ISO c o u l d  n o t  s a y  h o w  ma n y  m i l l i o n  
d o l l a r  C G L  t y p e  c l a i m s  t h e r e  w e r e  in r e c e n t  years, nor wh a t  
p e r c e n t a g e  of c l a i m s  p a i d  w e r e  in s u i t  last year. Iowa 
I n s u r a n c e  C o m m i s s i o n e r  and N A I C  p r e s i d e n t ,  B r u c e  F o u d r e e  s a y s  
t h a t  " r e g u l a t o r s  c a n n o t  t r u s t  annual s t a t e m e n t s  and q u a r t e r l y  
f i n a n c i a l  data. W e  t r e g u l a t o r s l  will t h e r e f o r e  n e e d  to  get 
t o u g h e r  and s p end m o r e  t i m e  l o o k i n g  o v e r  c o m p a n i e s ’ 
s h o u l d e r s .  We c a n n o t  t o l e r a t e  f a l s i f i c a t i o n  or d e c e p t i o n  on 
annual s t a t e m e n t s . " 1 3 /

I do not b e l i e v e  th a t  t h e r e  is c t o r t  c r i s i s  a c r o s s  the 
n a t i o n ,  I b e l i e v e  w e  a r e  w i t n e s s i n g  j o i n t  a c t i o n  b y  i n s u r e r s  
i n t e n d e d  t o  c r e a t e  an a t m o s p h e r e  w h e r e  r a t e s  can be put t o o  
h i g h  and l e g i s l a t o r s  will be i n t i m i d a t e d  i n t o  a c t i o n  d e s i g n e d  
t o  t a k e  a w a y  v i c t i m s '  r i g h t s  and t o  a l l o w  w r o n g d o e r s  t o  g o  
u n p u n i s h e d .  It w a s  n o  a c c i d e i t  t h a t  A.H. R o b b i n s  t r i e d  to 
p i g g y b a c k  o n t o  f e d e r a l  t o r t  ’r e f o r m "  t o  b e  e x c u s e d  f r o m  its 
mi sdeeds.

At the top of t h e  c y c l e  a f e w  y e a r s  ago, t h e  n o w - d r e a d e d  
l i a b i l i t y  i n s u r a n c e  p o l i c y  r a t e s  w e r e  b e i n g  s l a s h e d  w i l d l y  
and e v e n  b e i n g  s o l d  a f t e r  t h e  i n s u r e d  e v e n t  h a p p e n e d ,  s u c h  ss 
in the c a s e  of t h e  M G M  G r a n d  Hotel f i r e  w h e r e  l i a b i l i t y  
c o v e r a g e  w a s  w r i t t e n  m o n t h s  a f t e r  t h e  fire. 1 4 / C h a r t  #3, 
l a b e l e d  t h e  "Nati o n a l  I n s u r a n c e  S t r i k e , "  s h o w s  t h e  e f f e c t  of 
r a t e  c u t t i n g  d u r i n g  1981 and 1982 u p o n  t h e  p r o f i t  l e v e l s  of 
i n s u r e r s .  As y o u  can see, t h e  i n s u r e r s  cut a b o u t  * 1 . 5  
b i l l i o n  in p r e m i u m s  o v e r  t h i s  i n t e r v a l  and t h e  r e s u l t i n g
i m p a c t  u p o n  i n s u r e r s  p r o f i t s  w a s  v a s t l y  s i g n i f i c a n t  t h e y
p l u m m e t e d .  uiiart #4 s h o w s  t h e  p r o f i t  l e v e l s  i n s u r e r s  w o u l d  
h a v e  e n j o y e d  had i n s u r e r s  n o t  cut t h e i r  p r e m i u m s ,  but o n l y  
m a i n t a i n e d  t h e m  at 1981 levels. C h a r t  # 4  s h o 1 s  g r e a t  
d i s p a r i t y  b e t w e e n  actual p r o f i t s  and t h o s e  a b l e  to h a v e  be e n
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r e a l i z e d  had i n s u r e r s  s i m p l y  h e l d  t h e  li n e  on p r e m i u m s .  
O b v i o u s l y ,  if p r e m i u m s  w e r e  i n c r e a s e d  at t h e  s a m e  level as, 
say, t h e  C o n s u m e r  P r i c e  Index, i n s u r e r  p r o f i t s  c o u l d  h a v e  
b e e n  e v e n  h i g h e r  t h a n  t h e  l e v e l s  i n d i c a t e d  in C h a r t  #4. T h e  
n a t i o n a l  p r o b l e m  of i n s u r e r  p r o f i t s  is c l e a r l y  and 
c o n v i n c i n g l y  s e l f - i n f l i c t e d .

If t o r t  r e f o r m  w a s  s o  d e s p e r a t e l y  n e e d e d  in 1974 and 1975, 
w h y  n o t  in 1 9 8 1 ?  W h y  a g a i n  t o d a y ?  T h e  c r i s i s  is w i t h i n  t h e  
i n s u r a n c e  i n d u s t r y ,  not in t h e  courts.

W h e n  i n s u r a n c e  t r a d e  a s s o c i a t i o n  r e p r e s e n t a t i v e s  t a l k  to 
l e g i s l a t o r s ,  t h e y  p o i n t  t h e i r  f i n g e r s  at t h e  to r t  s y s t e m  for 
all t h e i r  f i n a n c i a l  ills. But, a m o n g s t  t h e m s e l v e s ,  i n s u r a n c e  
a s s o c i a t i o n  r e p r e s e n t a t i v e s  and i n s u r a n c e  c o m p a n y  e x e c u t i v e s  
a r e  m o r e  h o n e s t  and a d m i t  t h eir c u l p a b i l i t y  for t h e  c u r r e n t  
c a p a c i t y  crunch. A r e c e n t  r e p o r t  p u t  out b y  the I n s u r a n c e  
S e r v i c e s  O f f i c e  (ISO) and t h e  N a t i o n a l  A s s o c i a t i o n  of 
I n d e p e n d e n t  I n s u r e r s  (NAII) c o n c l u d e d  that:

T h e  p r o p e r t y / c a s u a l t y  i n d u s t r y  m u s t  a c c e p t  
t h e  m a j o r  r e s p o n s i b i l i t y  for its c u r r e n t  
f i n a n c i a l  c o n d i t i o n .  But, t h e  brutal p r i c e  war 
of t h e  last six y e a r s  is over. T h e  i n d u s t r y  
h a s  f i n a l l y  r e a l i z e d  t h a t  a b u s i n e s s  c a n n o t
i n d e f i n i t e l y  p r i c e  its p r o d u c t  b e l o w  c o s t
and e x p e c t  t o  survive. 15/

Now, w e  a r e  a s k e d  to t a k e  t h e  i n s u r a n c e  i n d u s t r y ' s  w o r d  that 
t h e r e  is a t o r t  p r o b l e m  a n d  th a t  l i m i t s  on p a i n  and s u f f e r i n g  
or on o v e r a l l  d a m a g e s  m u s t  be i m p o s e d  so t h a t  r a t e s  will go
down. All t h e  e v i d e n c e  so  far i n d i c a t e s  th a t  such c a p s  h a v e
n o  e f f e c t  on r a t e s  w h a t s o e v e r .

V i r g i n i a  h a s  had l i m i t s  on m e d i c a l  m a l p r a t i c e  d a m a g e s  for 
y e a r s ,  but I w a s  still c a l l e d  to t e s t i f y  b e f o r e  t h e  
l e g i s l a t u r e  t h i s  ye a r  a b o u t  i n s u r a n c e  p r o b l e m s .  P e n n s y l v a n i a  
e n a c t e d  o n e  of t h e  m o s t  r e s t r i c t i v e  i m m u n i t y  a c t s  on r e c o r d  
f or i t s  p o l i t i c a l  s u b d i v i s i o n s  in 1978. 1 6 / Yet, d e s p i t e
t h o s e  limits, P e n n s y l v a n i a  h a s  a n o t h e r  "c r i s i s "  in m u n i c i p a l  
l i a b i l i t y  i n s u rance. A r e c e n t  n a t i o n a l  s t u d y  of t h e  i m p a c t  
of " r e f o r m s "  a f t e r  t h e  last c r i s i s  s h o w e d  t h a t  c a p s  an p a i n  
and s u f f e r i n g  in m e d ical m a l p r a c t i c e  c a s e s  h a v e  had no 
s t a t i s t i c a l l y  m e a s u r a b l e  im p a c t  u p o n  p r e m i u m  i n c r e a s e s .  1 7 /

I h a v e  d o n e  a lot of w o r k  in N o r t h  and S o u t h  C a r o l i n a  as a 
c o n s u l t a n t  to  t h e  s t a t e  g o v e r n m e n t s .  I am c o n v i n c e d  t h a t  the 
d e g r e e  of 1 i t i g e o u s n e s s  in t h e  C a r o l i n a s  is low, 
s i g n i f i c a n t l y  b e l o w  t h a t  of o t h e r  s t a t e s  w h e r e  I work, for 
e x a m p l e .  S u c h  a c t u a r i a l  c a l c u l a t i o n s  as t h e  loss d e v e l o p m e n t  
and t h e  r a t i o  p a i d  to  i n c u r r e d  losses, w h i c h  I u s e  for 
i n v e s t m e n t  i n c o m e  p u r p o s e s ,  m a k e  it c r y s t a l  c lear t hat, if 
t h e r e  is a to r t  p r o b l e m  in t h i s  n a t i o n ,  it h a s  not m a n i f e s t e d  
itself in t h e s e  states.



Yet, S o u t h  C a r o l i n a  h a s  h a d  to i s s u e  e m e r g e n c y  r e g u l a t i o n s  
r e q u i r i n g  n o  m i d - t e r m  c a n c e l l a t i o n s  a n d  3 0 - d a y  n o t i c e  o-f n o n­
ren e w a l  p r i c e  i n c r e a s e s .  It t h e  c r i s i s  w e r e  t r u l y  t o r t  
b ased, S o u t h  C a r o l i n a  w o u l d  n o t  h a v e  t o  u n d e r t a k e  su c h  
action. T h e  -fact t h a t  S o u t h  C a r o l i n a  i n s u r e d s  are -feeling 
t h e  s a m e  "hit" a s  t h e  o t h e r  s t a t e s  is s t o n g  e v i d e n c e  t h a t  the 
law is n o t  c a u s i n g  t h e  c r i s i s ,  b u t  r a t h e r  th a t  it is a 
c r e a t i o n  o-f insurers.

In p l a i n  E n g l i s h ,  w h a t  t h e  i n s u r e r s  p r o p o s e  in s o - c a l l e d  
" t o r t  re-form" h a s n ' t  w o r k e d  and w o n ' t  work. T h e  e v i d e n c e  
p o i n t s  o v e r w h e l m i n g l y  t o  a s u b s t a n t i a l  i n s u r a n c e  p r o b l e m ,  
b o t h  in t h e  r e g u l a t i o n  and m a n a g e m e n t  o-f t h e  
p r o p e r t y / c a s u a l t y  indus t r y .

I n s u r a n c e  p r e m i u m s  r e p r e s e n t  1 1 . 1 %  o-f t h e  d i s p o s a b l e  
i n c o m e  in t h i s  c o u n t r y .  1 6 / I n s u r a n c e  is t h e  -fourth l e a d i n g  
p u r c h a s e  A m e r i c a n s  m a k e  (behind -food, h o u s i n g  and f e d e r a l  
i n c o m e  ta x e s ,  a l t h o u g h  w e  e x p e c t  it to p a s s  federal t a x e s  
t h i s  year). I n s u r a n c e  r a t e s  h a v e  g r o w n  at an 18% r a t e  for 
t h e  f i r s t  six m o n t h s  of 1985. If w e  a r e  t o  s e e  a n y  r e l i e f ,  
s p e c i f i c  s t e p s  will h a v e  t o  be t a k e n  at b o t h  t h e  s t a t e  and 
f e d eral level to end t h i s  i n s u r a n c e  c o m p a n y  m i s b e h a v i o r .

A L A S K A ' S  E X P E R I E N C E

As g r e a t  as t h i n g s  h a v e  b e e n  ov e r  t h e  l a s t  c y c l e  for t h e  
p r o p e r t y / c a s u a l t y  i n s u r e r s  n a t i o n a l l y ,  it is g r e a t e r  in 
A l a ska. O v e r  t h e  last c y c l e ,  t h e  o p e r a t i n g  i n c o m e  of 
i n s u r e r s  in A l a s k a  w a s  m o r e  than d o u b l e  t h a t  of t h e  n a t i o n  as 
a whole. T h i n k  of it, t h e  p r o f i t s  in t h e  n a t i o n  w e r e  
e x c e s s i v e ,  l e a d i n g  t o  a s t o c k  m a r k e t  p e r f o r m a n c e  of a b o u t  
fo u r  t i m e s  t h e  D o w  J o n e s ,  yet A l a s k a ' s  p r o f i t  w a s  t w i c e  t h e  
n a t i o n ' s ;  t h r e e  t i m e s  in p r i v a t e  p a s s e n g e r  a u t o  i n s u r a n c e .

P e r h a p s  y o u  s h o u l d  look i n t o  y o u r  I n s u r a n c e  D i v i s i o n  i n s t e a d  
of i n t o  t h e  t o r t  law. In t h e  1961 P r i v a t e  P a s s e n g e r  A u t o  and 
H o m e o w n e r ' s  I n s u r a n c e .  A S t a t i s t i c a l  A n a l y s i s  p u b l i s h e d  by  
t h e  D i v i s i o n  of I n s u r a n c e ,  t h e r e  w a s  a d i s c u s s i o n  of t h e  fact 
t h a t  A l a s k a  had t h e  l o w e s t  loss r a t i o  in t h e  c o u n t r y ,  
i n d i c a t i n g  the h i g h e s t  p r o f i t s  for i n s u r e r s ,  t h e  l e a s t  
c o m p e t i t i o n  and t h e  l e a s t  e f f i c i e n c y .  T h e  A n a l y s i s  said:

T h e  f a c t  t h a t  A l a s k a  enjoyed t h i s  p o s i t i o n  for the past 
three years is i n d i c a t i v e  of a healthy trend, one we 
hope to see continue . . . ." ( E m p h a s i s  added.)

H o w ' s  t h a t  for c o n s u m e r  p r o t e c t i o n ?
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THE MCCARRAN-FERGUSON ACT

In 1944, t h e  S u p r e m e  C o u r t  o-f t h e  U n i t e d  S t a t e s  -found t h a t  
i n s u r a n c e  w a s  i n t e r s t a t e  c o m m e r c e  and, thus, s u b j e c t  to a n t i­
tru s t  and o t h e r  f e d e r a l  s t a t u t e s .  In 1945, u n d e r  h e a v y  
i n s u r e r  p r e s s u r e ,  C o n g r e s s  p a s s e d  t h e  M c C a r r a n - F e r g u s o n  Act 
w h i c h  u n i q u e l y  e x e m p t s  i n s u r a n c e  f r o m  t h e  f e d e r a l  a n t i - t r u s t  
l a w s  (except s h o u l d  i n t i m i d a t i o n ,  c o e r c i o n  or b o y c o t t  occur). 
C o n g r e s s  d e l e g a t e d  t h e  a u t h o r i t y  t o  r e g u l a t e  i n s u r a n c e  t o  the 
s t a t e s  w i t h  n o  s t a n d a r d s  for r e g u l a t o r y  e x c e l l e n c e  and n o 
o n g o i n g  c o n g r e s s i o n a l  o v e r s i g h t .  Indeed, t h e  F e d e r a l  T r a d e  
C o m m i s s i o n  (FTC) c a n n o t  e v e n  s t u d y  i n s u r a n c e  u n d e r  c u r r e n t  
la w  1 9 / u n l e s s  C o n g r e s s  s p e c i f i c a l l y  a u t h o r i z e s  it in 
a d v a n c e .  (FTC's p o w e r  w a s  r e v o k e d  b e c a u s e  t h e y  had t h e  
a u d a c i t y  t o  p o i n t  out t h a t  w h o l e  l i f e  i n s u r a n c e  w a s  n o t  a 
w i s e  p u r c h a s e  for m o s t  A m e r i c a n s .  T h e  f a c t  t h a t  t h e  F T C  w a s  
r i g h t  did n o t  a l t e r  t h e i r  fate.)

T h e  i m m e n s e l y  i m p o r t a n t  M c C a r r a n - F e r g u s o n  A c t  w a s  a d o p t e d  by 
t h a t  e a r l i e r  C o n g r e s s  w i t h o u t  b e n e f i t  of a h e a r i n g .  The 
l e g i s l a t i v e  h i s t o r y  m a k e s  it c l e a r  t h a t  P r e s i d e n t  R o o s e v e l t  
w a n t e d  o n l y  a short, t w o  or t h r e e - y e a r  m o r i t o r i u m  a f t e r  w h i c h  
a n t i - t r u s t  laws w o u l d  f u l l y  apply. 2 0 / T h a t  is, in fact, 
w h a t  b o t h  h o u s e s  of C o n g r e s s  a d o p t e d  b u t  t h e i r  l a n g u a g e  w a s  
s o m e w h a t  d i f f e r e n t ,  r e q u i r i n g  a c o n f e r e n c e .  M y s t e r i o u s l y ,  
t h e  c o n f e r e n c e  c o m m i t t e e  r e p o r t e d  b a c k  a bill t h a t  c o n t i n u e s  
in e f f e c t  today; an i n f i n i t e  m o r i t o r i u m .

E v e r y  i n d e p e n d e n t  s t u d y  of i n s u r a n c e  c o n c l u d e s  t h a t  t h e  
s t a t e s  h a v e  f a i l e d  m i s e r a b l y  in t h e i r  a t t e m p t s  t o  r e g u l a t e  
t h i s  g i a n t  i n d u stry. 2 1 / T h e  s t a t e s  h a v e  a l l o w e d  t h i s  c r i s i s  
to  happen. Had r e g u l a t o r s  had the p o l i t i c a l  will and be e n  
p r o p e r l y  e q u i p p e d  to  keep p r i c e s  t o  s t a t u t o r y  s t a n d a r d s  (all 
s t a t e s  r e q u i r e  t h a t  t h e  r a t e s  be  "not e x c e s s i v e ,  not 
i n a d e q u a t e ,  not u n f a i r l y  d i s c r i m i n a t o r y " ) w e  w o u l d  n o t  b e  in 
t h e  m e s s  w e  are in t o d a y  w i t h  c l e a r l y  e x c e s s i v e  p r i c e s  g o i n g  
i n t o  e f f e c t  r o u t i n e l y  a r o u n d  t h e  n a t i o n  a n d  u n f a i r  m i d - t e r m  
c a n c e l l a t i o n s ,  c o v e r a g e  and p r i c e  c h a n g e s  r a m p a n t .

WHAT SHOULD CONGRESS DO?

(1) N I C O  h a s  c a l l e d  u p o n  t h e  J u d i c i a r y  C o m m i t t e e s  of t h e  US 
S e n a t e  and H o u s e  to  r e v i e w  t h e  M c C a r r a n - F e r g u s o n  Act t o 
d e t e r m i n e  if it is w o r k i n g  to p r o t e c t  A m e r i c a .  T h e  q u a l i t y  
of s t a t e  r e g u l a t i o n  is d o c u m e n t e d  t o  b e  i n a d e q u a t e ;  t h e  
i n s o l v e n c y  f u n d s  a r e  a " M a r y l a n d  S & L  C r i s i s  W a i t i n g  to 
H a p p e n . "  I do not call for t h e  e l i m i n a t i o n  of s t a t e  
r e g u l a t i o n  h e r e  as s o m e  i n s u r e r s  r e c e n t l y  have. I b e l i e v e  
t h a t  f e d e r a l  s t a n d a r d s  for s t a t e  r e g u l a t i o n ,  c o u p l e d  w i t h  
f e d eral o v e r s i g h t  on a c o n t i n u i n g  b a s i s ,  a r e  needed.
F u r t h e r ,  t h e  federal g o v e r n m e n t  s h o u l d  t a k e  o v e r  the 
i n s o l v e n c y  funds, m a k i n g  t h e m  an F D I C - t y p e  o p e r a t i o n .
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(2) N I C O  a l s o  b e l i e v e s  t h a t  t h e  a p p r o a c h  e n a c t e d  at a 
p r e v i o u s  b o t t o m ,  1 9 6 B / 9  i s  w o r t h y  o-f c o n s i d e r a t i o n  by 
C o n g r e s s :  T h e  U r b a n  P r o p e r t y  P r o t e c t i o n  and R e i n s u r a n c e  Act 
o-f 1 9 6 8  w a s  a r e s p o n s e  t o  t h e  u n a v a i l a b i l i t y  o-f i n s u r a n c e  in 
t h e  i n n e r  c i t i e s  in t h e  w a k e  o-f t h e  r i o t  s i t u a t i o n  o-f the 
l a t e  6 0 's.22/

To be sure, t h e  p r e d i c a t e  -for t h e  w i t h d r a w a l  of ri o t  
i n s u r a n c e  w a s  s t r o n g ,  g i v e n  t h e  v e r y  s e r i o u s  s i t u a t i o n  e x t a n t  
in t h e  c o u n t r y  at t h e  time. But t h e  -finding o-f t h e  
P r e s i d e n t ' s  Panel on t h e  I n s u r a n c e  C r i s i s  is just as v a l i d  
for t h e  d a y  c a r e  p r o v i d e r  c o m m u n i t y  t o d a y  and o t h e r s  lo s i n g 
c o v e r a g e  as it w a s  for t h e  inner c i t y  c o m m u n i t i e s  of t h e  late 
6 0 's w h e n  t h e  panel f o u n d  that; " C o m m u n i t i e s  w i t h o u t  
i n s u r a n c e  a r e  c o m m u n i t i e s  w i t h o u t  h o p e . "  23/

In t h e  r i o t  i n s u r a n c e  c r i s i s ,  t h e  f e d e r a l  g o v e r n m e n t  a g r e e d  
t o  r e i n s u r e  (insure t h e  i n s u r a n c e  t r a n s a c t o n s  of t h e  
i n s u r a n c e  c o m p a n i e s  —  a s o r t  of l a y - o f f  b o o k i e  a r r a n g e m e n t )  
t h e  i n s u r e r s  a g a i n s t  t h e  s p e c i f i e d  peril of r i o t  and civil 
c o m m o t i o n  in r e t u r n  for a r e i n s u r a n c e  p r e m i u m  and a 
c o m m i t m e n t  t o  p a r t i c i p a t e  in a pool t o  m a k e  s u r e  i n s u r a n c e  is 
a v a i l a b l e  t o  all r e s i d e n t s  w h o s e  h o m e s  met r e a s o n a b l e  
s t a n d a r d s  of i n s u r a b i l i t y .

T h e  f e d e r a l  g o v e r n m e n t  m a d e  $ 1 2 5  m i l l i o n  w r i t i n g  t h i s  
rei n s u r a n c e !

T h e  c i t i e s  w e r e  s a v e d  f r o m  the s u r e  d e a t h  t h a t  b e i n g  
u n i n s u r e d  b r i n g s  in t w e n t i e t h  c e n t u r y  Am e r i c a !

I t h i n k  t h a t  a p r o g r a m  of s t a n d - b y  a u t h o r i t y  s h o u l d  b e  
p r e p a r e d  t o  t a k e  c a r e  of t h e  d a y  c a r e  and n u r s e - m i d w i v e s  
c u r r e n t  p r o b l e m  (and, p e r h a p s ,  s o m e  of t h e  ot h e r s ) .  The 
a u t h o r i t y  s h o u l d  be g r a n t e d  to c o v e r  f u t u r e  c r i s e s  as  well, 
to s t a b i l i z e  t h e  i n s u r a n c e  p r o f i t  c y c l e ' s  h a r s h  symptoms.
I h a v e  p r o v i d e d  a c o p y  of a d r a f t  bill to e s t a b l i s h  su c h  a 
p r o g r a m  to  y o u r  staff.

Insurers, t h e  a d m i n i s t r a t o r  of the p r o g r a m  and
r e p r e s e n t a t i v e s  of t h e  d i s t r e s s e d  i n d u s t r y  w o u l d  me e t  to set 
s t a n d a r d s  for i n s u r a b i l i t y  u n d e r  w h i c h  t h o s e  w h o  q u a l i f y  are 
a s s u r e d  of an i n s u r a n c e  market.

S t u d i e s  will b e  u n d e r t a k e n  to d e t e r m i n e  if o t h e r  l o n g e r  r a n g e  
a c t i o n s  (risk m a n a g e m e n t ,  i n s u r a n c e  r e f o r m ,  etc.) are a l s o  
n e e d e d  t o  r e s o l v e  u n d e r l y i n g  probl e m s .

F u n d i n g  f o r  t h i s  p r o g r a m  w o u l d  c o m e  f r o m  r e i n s u r a n c e  
p r e m i u m s .  I a l s o  e n v i s i o n  a small s u r c h a r g e ,  p e r h a p s  o n e -  
q u a r t e r  of o n e  p e r c e n t  of p r e m i u m s  w r i t t e n  b y  all p r o p e r t y /  
c a s u a l t y  i n s u r e r s ,  to  b a c k  up t h e  pr o g r a m .  T h i s  if, in c a s e  
p r e m i u m s  a r e  i n s u f f i c i e n t  o v e r  a s h o r t  p e r i o d  or i-t it is 
d e t e r m i n e d  b y  C o n g r e s s  t h a t  s o m e  s h o r t  t e r m  s u b s i d y  is
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r e q u i r e d  t o  s t a b i l i z e  a d i s t r e s s e d  l i n e  s o m e t i m e  in the 

■future.

(3) N I C O  h a s  a s k e d  t h e  D e p a r t m e n t  o-f J u s t i c e  to r e v i e w  t h e  
e v i d e n c e  t o  s e e  i-f a c o n s p i r a c y  to b o y c o t t  i n s u r e d s  has 
o c c u r r e d  in day c a r e  i n s u r a n c e  and o t h e r  lines, t h e  i n t e n t  of 
w h i c h  is t o  i n t i m i d a t e  s t a t e  r e g u l a t i o n  i n t o  g r a n t i n g  
e x c e s s i v e  r a t e  i n c r e a s e s  and to  i n t i m i d a t e  s t a t e  and federal  
l e g i s l a t o r s  into p a s s i n g  u n j u s t i f i e d  t o r t  l a w  mod' ’c a t i o n s  
w h i c h  will m a x i m i z e  i n s u r e r  p r o f i t  levels. 2 4 / S u c h  b o y c o t t s  
and i n t i m i d a t i o n -  a r e  not e x e m p t  f r o m  f e d e r a l  r e v i e w  u n d e r  
t h e  p r o v i s i o n s  of t h e  M c C a r r a n - F e r g u s o n  Act. N I C O  h a s  c a l l e d  
u p o n  the C o n g r e s s  to m o n i t o r  a c t i v i t y  u p o n  t h i s  i m p o r t a n t  
r e q u e s t ,  w h i c h  h a s  p r o m p t e d  a p r e l i m i n a r y  i n v e s t i g a t i o n  by 
t h e  FTC.

(4) N I C O  h a s  c a l l e d  u p o n  the C o n g r e s s  t o  r e q u i r e  federal 
l i c e n s i n g  of a l i e n  i n s u r e r s  t h a t  a r e  n o t  l i c e n s e d  and 
m e a n i n g f u l l y  r e g u l a t e d  by any s t a t e  in t h i s  n a t i o n  but w h o  
i n s u r e  or r e i n s u r e  here. If L l o y d ' s  of L o n d o n  will u s e  its 
e c o n o m i c  c l o u t  to  d i c t a t e  our n a t i o n ' s  p o l i c y  f o r m s ,  (it is 
L l o y d ’s w h i c h  is p u s h i n g  t h e  c l a i m s  m a d e  f o r m  d n w n  t h j  
t h r o a t s  of t h e  p r i m a r y  c a r r i e r s ;  it is L l o y d ' s  w h i c h  is 
f o r c i n g  t h e  d e f e n s e  c o s t s  i n s i d e  t h e  l i m i t  of l i a b i l i t y )  we 
t h i n k  t h e y  s h o u l d  be  s u b j e c t  t o  r e v i e w  b y  s o m e  a u t h o r i t y  
here.

5) N I C O  p r o p o s e s  t h a t  t h e  C o n g r e s s  m o d i f y  t h e  P r o d u c t  
L i a b i l i t y  R i s k  R e t e n t i o n  Act of 1981 2 5 / to a l l o w  small 
b u s i n e s s e s  as d e f i n e d  b y  the Small B u s i n e s s  A d m i n i s t r a t i o n  at 
13 C F R  121 t o  f o r m  r i s k  r e t e n t i o n  g r o u p s  a l o n g  t h e  l i n e s 
a l r e a d y  a u t h o r i z e d  u n d e r  the s t a t u t e .  T a r g e t e d  a s s i s t a n c e  
t h r o u g h  t h e  p r o p o s e d  r e i n s u r a n c e  p r o g r a m  c a n  a s s i s t  t h o s e  
small b u s i n e s s  i n s u r e d s  w h o  a r e  t o o  f e w  to f o r m  r i s k  
r e t e n t i o n  g r o u p s  in a g i v e n  state.

W H A T  S H O U L D  S T A T E S  D O ?

S t a t e s  m u s t  c o n c e n t r a t e  t h e i r  m a j o r  e f f o r t s  or. i n s u r a n c e  
r e f o r m  and not t o r t  " r e forms."

1) S t a t e s  s h o u l d  e n c o u r a g e  the f e d e r a l  g o v e r n m e n t  t o  se e k  a 
m o r e  p r o - a c t i v e  r o l e  in t h e  r e g u l a t i o n  of t h e  i n s u r a n c e  
b u s i n e s s .  It is a s i g n  of s t r e n g t h ,  n o t  w e a k n e s s ,  t o  ask for 
h e l p  w h e n  it is t r u l y  n e e ded, a n d  s t a t e s  s u r e l y  n e e d  he l p  in 
t h i s  a r e a  today.

2) T h e  U S  G e n eral A c c o u n t i n g  O f f i c e  n q t e d  t h a t  t h e  mo s t 
c r i t i c a l  d e f i c i e n c y  in t h e  r e g u l a t i o n  of i n s u r a n c e  by t h e  
s t a t e s  w a s  in t h e  s h o r t a g e  of p r o p e r  s t aff for a d e q u a t e  
r e g u l a t i o n .  2 6 / T h e  G A O  p o i n t e d  out t h a t  t h i s  w a s  a f u n c t i o n  
of m o n e y  and i n c r e a s e d  r e s o u r c e s  for t a r g e t e d  s t aff 
d e v e l o p m e n t  for a c t u a r i e s ,  a c c o u n t a n t s  and l a w y e r s  will 
i m p r o v e  t h e  q u a l i t y  and e x t e n t  of s t a t e  r e g u l a t i o n  of the
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i n s u r a n c e  b u s i n e s s .  R e g u l a t o r s  n e e d  to  d e v e l o p  s t aff in the 
c r i t i c a l  a r e a s  o u t l i n e d  and m u s t  b e  g i v e n  s u f f i c i e n t  
r e s o u r c e s  t o  do so.

3) S t a t e  law m u s t  r e q u i r e  d i s c l o s u r e  of lo s s  da t a  on a l i n e -  
b y - l i n e  b a s i s  w h i c h  w o u l d  gi v e  r e g u l a t o r s  m u c h  b e t t e r  a b i l i t y  
t o  d i s c e r n  w h e t h e r  r a t e s  are e x c e s s i v e ,  i n a d e q u a t e  or 
u n f a i r l y  d i s c r i m i n a t o r y . L i n e - b y - l i n e  r e p o r t i n g  will a l l o w  
for a d j u s t m e n t s  b e t w e e n  per s o n a l  a n d  c o m m e r c i a l  lines. 
C o m p a n i e s '  annual s t a t e m e n t s  s h o u l d  be  e x p a n d e d  t o  r e q u i r e  
d e t a i l e d  r e p o r t i n g  of all general l i a b i l i t y  s u b l i n e  data, by 
s u bline.

4) To t h e  m a x i m u m  f e a s i b l e  e x t e n t ,  i n s u r a n c e  r a t e s  mu s t  be 
m a d e  b a s e d  u p o n  e x p e r i e n c e .  T h e  f a i l u r e s  of t h e  r e g u l a t o r s  
and t h e  i n s u r e r s  to p r o v i d e  p r o p e r  s a f e t y  i n c e n t i v e s  lies 
c h i e f l y  in t h e i r  u n w i l l i n g n e s s  t o  r a t e  c o m m e r c i a l  r i s k s  b a s e d  
u p o n  i n d i v i d u a l  e x p e r i e n c e .  A d m i t t e d l y  s o m e  r i s k s  a r e  h a r d  
to r a t e  e x p e r e n t i a l 1y , but over t i m e  t h e  n e c e s s a r y  d a t a  b a s e  
can be d e v e l o p e d  t o  p r o p e r l y  r a t e  i n d i v i d u a l s  and unusual 
risks. E x p e r i e n c e  r a t i n g  will a l l o w  p r o p e r  m a r k e t  m e s s a g e s  
to be se n t  t o  u n s a f e  r i s k s  and r e d u c e  t h e  c o s t s  for good 
r i s k s  c u r r e n t l y  p a y i n g  to a l l o w  t h e  c o n t i n u e d  o p e r a t i o n s  of 
bad risks. N o  w h e r e  is t h i s  m o r e  c r i t i c a l l y  n e e d e d  th a n  in 
m e d i c a l  m a l p r a c t i c e  rates.

5) T o u g h  c o n f l i c t - o f - i n t e r e s t  s t a t u t e s  mu s t  be e n a c t e d  in 
t he s t a t e s  to  p r e v e n t  c o n t i n u a t i o n  of t h e  " r e v o l v i n g  door" 
f o u n d  b y  the U S G A O  w h e r e  5 0 7  of r e g u l a t o r s  c a m e  f r o m  the 
i n d u s t r y  and 507. w e n t  to it a f t e r  b e i n g  a r e g u l a t o r .  2 7 / An 
" a r m s  l e n g t h "  r e l a t i o n s h i p  b e t w e e n  r e g u l a t o r s  and the 
r e g u l a t e d  i n d u s t r y  mu s t  b e  e s t a b l i s h e d .

6) I n s u r a n c e  r e g u l a t o r s  ne e d  b e t t e r  d a t a  v e r i f i c a t i o n  
t e c h n i q u e s  e i t h e r  t h r o u g h  c o n d u c t i n g  t h e i r  own, m o r e  f r e q u e n t  
a u d i t s  or u s i n g  o u t s i d e  audit o r s .  R e c e n t  c h a r g e s  b y  t h e  N A I C  
p r e s i d e n t  t h a t  d a t a  h a s  b e e n  f a l s i f i e d  s t r i k e s  at t h e  c o r e  of 
s t a t e  r e g u l a t i o n  of insurance. If w e  c a n n o t  t r u s t  t h e  annual 
s t a t e m e n t s v t h e n  s t a t e  r e g u l a t i o n  of i n s u r a n c e  is a f r a u d  and 
a sham.

7) I n s u r e r s  mu s t  be  r e q u i r e d  to f u l l y  d i s c l o s e  t o  r e g u l a t o r s  
t h e  total r a t e s  of r e t u r n  e a r n e d ,  i n c l u d i n g  on i n v e s t m e n t  
income, so t h a t  full b l o w n  rate of r e t u r n  r a t e  r e g u l a t i o n  can 
be u t i l i z e d .  T h e  N A I C  e n d o r s e d  t h i s  a p p r o a c h  at its J u n e  
1984 mee t i n g .  Texas, t h e  f irst s t a t e  to  f u l l y  u s e  t h e  m e t h o d  
in s e t t i n g  a u t o  r a t e s  e a r l i e r  t h i s  year, saw a 10 p e r c e n t  
r e d u c t i o n  in p r e m i u m s  required. T h i s  a c t i o n  s a v e d  T e x a s  
c o n s u m e r s  $ 2 5 0  m i l l i o n  o v e r  the p r o p o s e d  rates.

8) S t a t e  C o m m i s s i o n e r s  m u s t  be e m p o w e r e d  by t h e  l e g i s l a t u r e s  
to m e a n i n g f u l l y  r e g u l a t e  excess, s u r p l u s  l i n e s  c a r r i e r s  and 
r e i n s u r e r s ,  at l e a s t  to  t h e  e x t e n t  t h a t  t h e  f e d e r a l  g o v e r m e n t  
d o e s  not. A b u s e s ,  su c h  as w i t h h o l d i n g  c o v e r  b y  t h e s e
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c a r r i e r s ,  h a v e  c o n t r i b u t e d  s i g n i f i c a n t l y  t o  t h e  c u r r e n t  
c a p a c i t y  crunch.

9) S t a t e s  n e e d  to e s t a b l i s h  t h e i r  o w n  r e i n s u r a n c e  p r o g r a m s  
m o d e l e d  a f t e r  N I C O ’s federal p r o p o s a l .  A s t a t e  r e i n s u r a n c e  
p r o g r a m  w i t h  a ri s k  m a n a g e m e n t  c o m p o n e n t  r e q u i r e m e n t  can 
b r i n g  m e a n i n g f u l  s a f e t y  c o n s i d e r a t i o n s  i n t o  i n s u r a n c e  
m a r k e t s .  E s t a b l i s h i n g  m o d e l s  f o r  r i s k  m a n a g e m e n t  as a 
r e q u i r e m e n t  for r e i n s u r a n c e  t h r o u g h  t h e  s t a t e  w o u l d  p r o v i d e  a 
g e n e r a l  m a r k e t  i n c e n t i v e  and w o u l d  e a s e  a v a i l a b i l i t y  and 
d e c r e a s e  r i s k s  f a c e d  by  c o n s u m e r s  and t h e i r  p r i m a r y  c a r r i e r s .

10) S t a t e s  n e e d  t o  e x a m i n e  t heir a n t i - g r o u p  and a n t i - r e b a t e  
s t a t u t e s  to see if t h e y  s e r v e  a n y  p u b l i c  pur p o s e .  If t h e s e  
l a w s  a d v e r s e l y  i m p a c t  u p o n  a v a i l a b i l i t y  and a f f o r d a b i l i t y  of 
c o v e r ,  t h e n  t h e y  s h o u l d  be  s c r a p p e d .

11) S t a t e  r e g u l a t o r s  s h o u l d  c o n d u c t  f i n a n c i a l ,  m a r k e t  c o n d u c t  
and t r a d e  p r a c t i c e  e x a m i n a t i o n s  on a r e g u l a r  b a s i s  for all 
l i c e n s e d  i n s u r e r s  in states. I n c r e a s e d  m o n i t o r i n g  of 
i n s u r e r ' s  p r a c t i c e s  and f i n a n c e s  c a n  o n l y  b e n e f i t  c o n s u m e r s  
by c u r b i n g  r a t i n g  and o t h e r  m a r k e t  a b u s e s ,  as well as 
i n s o l v e n c i e s .

12) R e g u l a t o r s  mu s t  r e s i s t  a t t e m p t s  by i n d u s t r y  a d v o c a t e s  to 
f o r c e  p r o p o s e d  c l a i m s  m a d e  forms, w h i c h  i n c l u d e  d e f e n s e  c o s t s  
i n s i d e  t h e  l i m i t  of l i a b i l i t y ,  up in c o n s u m e r s .

T h e  p r o p o s e d ,  and c o n s t a n t l y  m o d i f i e d ,  ISO c l a i m s  m a d e  f o r m  
m e a n s  l e s s  c o v e r a g e ,  m e r e  e x c l u s i o n s  and l e s s  c o m p e t i t i o n  far 
i n s u reds.

T h e r e  is l e s s  c o v e r a g e  b e c a u s e  of t h e  t i m i n g  of c o v e r a g e  
i n v o l v e d  in t h e  p o l i c y  and the p r o p o s e d  i n c l u s i o n  of d e f e n s e  
c o s t s  i n s i d e  t h e  l i mit m a k e s  c o v e r a g e  i l l u s o r y .  If a b u y e r  
h a s  a m i l l i o n  d o l l a r  c l a i m  a g a i n s t  it and a m i l l i o n  d o l l a r s  
a r e  s p s n t  b y  t h e  i n s u r e r  d e f e n d i n g  t h e  s u i t  f r o m  w h i c h  the 
l o s s  a c c r u e d ,  t h e r e  is n o t h i n g  t o  p a y  f o r  t h e  l o s s  but the 
a s s e t s  of t h e  insured. T h a t ' s  n o t  c o v e r a g e ,  its an i n s u r a n c e  
d e f e n s e  l a w y e r  i n c o m e  s e c u r i t y  plan! T h e  p r o p o s e d  p o l l u t i o n  
e x c l u s i o n  is s i m p l y  a r e f u s a l  t o  w r i t e  t h i s  r i s k  until the 
t o r t  law is c h a n g e d  to  su i t  the i n d u s t r y .  It is f a s c i n a t i n g  
to  n o t e  t h a t  ISO d o e s  not d i s c o u n t  t h e  c l a i m s  m a d e  p o l i c y  
r a t e  a w h i t  for e x c l u d i n g  "high c o s t "  p o l l u t i o n  c o v e r a g e .
ISO c a n n o t  h a v e  it bo t h  ways; e i t h e r  p o l l u t o n  c o v e r  c o s t s  a 
lot and t h e  e x l u s i o n  s h o u l d  c a u s e  a d r a m a t i c  drc in price, 
or it c o s t s  l i t t l e  (.nothing a c c o r d i n g  t o  ISO) and the 
c o v e r a g e  s h o u l d  b e  c o n t a i n e d  w i t h i n  t h e  policy. C o n s u m e r s  
f a c e  c a p t i v i t y  b e c a u s e  of t h e  e x h o r b i t a n t  l e v e l s  of p r e m i u m  
for e x t e n d e d  tail c o v e r a g e  that c a n  g o  a s  h i g h  a s  2 0 0  p e r c e n t  
of the last y e a r ' s  p r e m i u m .  The h i g h e r  t h e  tail c o v e r a g e  
cost, t h e  le s s  l i k e l y  y o u  a r e  to s e e k  m o r e  c o m p e t i t i v e  r a t e s  
at a n o t h e r  company.



C l a i m s  m a d e  p o s e s  a p a r t i c u l a r  p r o b l e m  -for t h e  
u n s o p h i s t i c a t e d  p u r c h a s e r .  B e l i e v i n g  t h a t  t h e y  a r e  g e t t i n g  
t h e  s a m e  c o v e r a g e  -for less, m a n y  i n s u r e d s  will i m m e d i a t e l y  
p u r c h a s e  t h e  n e w  p o l i c y  and s u f f e r  u n a n t i c i p a t e d  losses. I 
t h i n k  t h a t  if s t a t e s  a dopt any -form o-f t h e  n e w  c l a i m s  m a d e  
p o l i c y  -form that it s h o u l d  not b e  a l l o w e d  t o  b e  s o l d  to small 
b u s i n e s s  c o n s u m e r s  at all. ISO a d m i t s  t h a t  its " p r o b l e m s "  
a r e  w i t h  o n l y  f i v e  p e r c e n t  of i t s  l a r g e r  a c c o u n t s .  It w o u l d  
b e  i n a p p r o p r i a t e  for r e g u l a t o r s  to b r o a d l y  r e s t r i c t  c o v e r  
b a s e d  u p o n  scarce, p o t e n t i a l l y  false, and small s a m p l e s  of 
data. In t h e  a l t e r n a t i v e ,  if it c a n  b e  s h o w n  t h a t  s o m e  small 
b u s i n e s s  c o n s u m e r s  (again, as d e f i n e d  in 13 C F R  121) w o u l d  be 
a b l e  to b e n e f i t  f r o m  t h e  n e w  p o l i c y  form, t h e n  t h a t  f o r m  
s h o u l d  b e  m a d e  a v a i l a b l e  t o  su c h  c o n s u m e r s  b u t  o n l y  a f t e r  a 
r e a s o n a b l e  o c c u r r e n c e  p o l i c y  q u o t e  is g i v e n  and a full and 
c o m p l e t e  d i s c l o s u r e  of t h e  d i f f e r e n c e s  of c o v e r  i s  m a d e  b y  
t h e  seller. D i s c l o s u r e  f o r m s  c o u l d  b e  p r o m u l g a t e d  b y  the 
r e g u l a t o r s  w i t h  i n p u t  f r o m  c o n s u m e r s  and t h e  industry.

In a n y  eve n t ,  s t a t e s  s h o u l d  not a p p r o v e  t h i s  m o v i n g  t a r g e t ,  
c o n s t a n t l y  a m e n d  d f o r m  until t h e  i n d u s t r y  h a s  h a d  t i m e  
e n o u g h  t o  e d u c a t e  t h e  a g e n t s  and t h e  c o n s u m e r .  E v e n  if t h e  
l a t e s t  a m e n d m e n t s  are t h e  last, w h i c h  I d o u b t ,  t h e  f o r m
s h o u l d  n o t  b e c a m e  e f f e c t i v e  b e f o r e  J u l y  1, 19 8 6  at t h e
e a r l i e s t .

13) S t a t e s  mu s t  a l l o w  g r e a t e r  c o n s u m e r  r e p r e s e n t a t i o n  b e f o r e  
t h e  r e g u l a t o r y  bodies. All too o f t e n  t h e  o n l y  p a r t i e s  t o  r a t e  
c a s e s  a r e  t h e  r e g u l a t o r s  and t h e  i n s u r e r .  S t a t e s  mu s t  g i v e  
g r e a t e r  f u n d i n g  to  or c r e a t e  O f f i c e s  of P u b l i c  A d v o c a t e  to
s t a t u t o r i l y  i n t e r v e n e  in i n s u r a n c e  r a t e  cases. T h e  N e w  J e r s e y
e x p e r i e n c e  can s e r v e  as a g o o d  m o d e l , t h e r e  t h e  c o s t s  of 
i n t e r v e n t i o n  are b i l l e d  b a c k  to t h e  f i l i n g  p a r t y  and t h i s  
c a u s e s  m i n i m a l  g r o w t h  in a p p r o p r i a t i o n s  e x p e n d i t u r e s  w h i l e  
m a x i m i z i n g  c o n s u m e r  p r o t e c t i o n  f r o m  a b u s i v e  i n s u r a n c e  rates.
A r e l a t e d  p r o g r a m  c o u l d  b e  a u t h o r i z e d  b y  t h e  f e d eral 
g o v e r n m e n t  or t h e  s t a t e s  t o  a l l o w  c o n s u m e r s  t o  o r g a n i z e  t h e i r  
o wn C i t i z e n ' s  I n s u r a n c e  B o a r d  t o  i n t e r v e n e  on t h e i r  own 
b e h a l f  as a c o m p l e m e n t  t o  t h e  e f f o r t s  of t h e  P u b l i c  
A d v o c a t e s .

C O N C L U S I O N

A m e r i c a  d e s e r v e s  a b e t t e r  deal on i t s  i n s u r a n c e .  T h e  f e d e r a l  
and s t a t e  g o v e r n m e n t s  c a n n o t  sit i d l y  by  and let t h e  
i n s u r a n c e  i n d u s t r y  ho l d  d a y  c a r e  p r o v i d e r s ,  n u r s e - m i d w i v e s , 
and o t h e r s ,  h o s t a g e  in a l a r g e  g a m e  b e y o n d  t h e  p r o v i d e r s '  
con t r o l .  T h e  t e r r o r i s t  t a c t i c s  of i n s u r e r s  e v e r y  10 y e a r s  at 
c y c l e  b o t t o m  mu s t  be d e a l t  wi t h  in a s y s t e m a t i c  w a y  th a t  a d d s  
t h e  s t a b i l i t y  to our e c o n o m y  th a t  i n s u r a n c e  is m e a n t  to 
de l i v e r .  P e r i o d i c  p r i c e  g o u g i n g  m u s t  be  st o p p e d .  It is t i m e  
for t h e  s t a t e s ,  as well as t h e  f e d e r a l  g o v e r n m e n t ,  t o  act 
r e s p o n s i b l y  in t h e  a r e a  of i n s u r a n c e  r e g u l a t i o n  a n d  t a k e  
a p p r o p r i a t e  r e m e d i a l  a c t i o n  now.
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F O O T N O T E S

1_/ CPI d a t a  on " a u t o  i n s u r a n c e " ,  B u r e a u  o-f L a b o r  Statistics.

2/ S o u r c e  o-f data: Ci t i b a n k  E c o n o m i c s  and I n s u r a n c e
S e r v i c e s  O-f-fice.

3/ T h e  ISO a d m i t s  that the p/c i n d u s t r y  h a d  a p o s i t i v e  
r e t u r n  on net w o r t h  last year, c o n c e d i n g  t h e  p o i n t  that the 
i n d u s t r y  did not l o s e  money l a s t  year. But, I S O's M a v i s  
W a l t e r s  d i s p u t e s  the level o-f t h a t  r e t u r n ,  s a y i n g  it was only 
t w o  p e r c e n t  on  net worth. E v e n  at t h a t  l e v e l , t h e  p r e m i u m  
short-fall -for last y e a r  was o n l y  5 . 5  p e r c e n t  or so. (S e e , 
S t a t e m e n t  o-f M a v i s  Walters, S e n i o r  V i c e  P r e s i d e n t ,  Insurance 
S e r v i c e s  O-f-f ice, Inc. , be-fore t h e  H o u s e  E n e r g y  and C o m m e r c e  
S u b c o m m i t t e e  on C o m m e r c e ,  T r a n s p o r t a t i o n  and T o u r i s m  hea r i n g s  
on t h e  L i a b i l i t y  I n s u r a n c e  C r i s i s  o-f 1905, p. 16 (Sept. 19, 
1985)).

4/ F o r  a d i s c u s s i o n  o-f risk in t h e  p r o p e r t y / c a s u a l  ty 
i n s u r a n c e  b u s i n e s s ,  see I n v e s t m e n t  I n c o m e  and Pro-fitabi 1 ity 
in P r o p e r t y / C a s u a l t y  Insurance R a t e m a k i n q . J.R. H u n t e r  and 
J.W. W i l s o n ,  1903, C h a p t e r  5.

5/ H e a r i n g  on D e c e m b e r  3, 1975, S u b c o m m i t t e e  on H e a l t h  of 
t h e  C o m m i t t e e  on L a b o r  and P u b l i c  W e l f a r e ,  U S  Senate. Among 
t h e  i n t e r e s t i n g  d a t a  sup p l i e d  b y  ISO at t h a t  h e a r i n g  were 
e x h i b i t s  t h a t  s h o w e d  that t h e  a v e r a g e  c l a i m  c o s t  ISO used for 
r a t e m a k i n g  s i g n i f i c a n t l y  e x c e e d e d  t h e  l imit of l i a bility, 
c l e a r l y  r a t e m a k i n g  that had run amok. That led t o  t h i s  
e x c h a n g e :

Sen. l.axalt: Is m a l p r a c t i c e  a l w a y s  a l oser as far as
c a r r i e r s  are c o n c e r n e d ?

Mr. H u n ter: If t h e y  c h a r g e  thes.e rat e s ,  t h e y  c o u l d  not
h e l p  but win. ( P a g e  141.)

In J o h n  G u i n t h e r ' s  book, The M a l p r a c t i t i o n e r s  (Anchor Press, 
1978), G u i n t h e r  c i t e s  this e x c h a n g e  at p a g e  1 6 9  in a chapter 
e n t i t l e d  " T h e y  C o u l d  Not Help B u t  W i n . "  In t h e  folio; ing 
c h a p t e r ,  c a l l e d  " T hey Won," G u i n t h e r  r e v i e w e d  t h e  later 
e x p e r i e n c e .

Final Rep> r t , P r o d u c t  L i a b i l i t y  T a s k  Force. R e p o r t  on 
P r o d u c t  L i a b i l i t y  R a t e m a k i n q . P r o d u c t  L i a b i l i t y  and Accident 
C o m p e n s a t i o n  T a s k  Force, US d e p a r t m e n t  of C o m m e r c e ,  1980. At 
p a g e  ix t h e  R e p o r t  s t a t e s  that " o v e r l y  s u b j e c t i v e  r a t e m a k i n g  
p r a c t i c e s  w e r e  o n e  of the p r i n c i p a l  c a u s e s  of t h e  p r o d u c t  
l i a b i l i t y  i n s u r a n c e  problem."

6 /  St. L o u i s  P o s t  D i s p a t c h . S e c t i o n  B, P . 3, 4 / 1 4 / 8 4 .  (See 
a l s o . S l o a n ,  i n f r a . at note 17^.
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Z./ J o u r n a l  of C o m m e r c e . " I n s u r e r s  Told: E x i t  S o m e  Lines," 
p . B A ,  (June IS, 1985).

8 /  S o u r c e  of data: B e s t 's Prot t y / C a s u a l t y  S t o c k  I n d e x . 
A . M .  B e s t  and C o m p a n y ,  Oldwick, NJ. D e c e m b e r  31, 1984  
i n d e x  = 4 1 6 .30; N o v e m b e r  20, 1 9 8 5  index =  6 0 0 .06. D o w  Jones 
I n d u s t r i a l  A v e r a g e  December 31, 1 9 8 4  = 1211.57; N o v e m b e r  20, 
1 9 8 5  = 1 441.37.

9 /  A c c o r d i n g  to  t h e  Insurance I n f o r m a t i o n  I n s t i t u t e ' s  
E x e c u t i v e  L e t t e r  of August 26, 1 9 8 5 ,  P o l i c y h o l d e r  s u r p l u s  
g r e w  f r o m  $ 5 8 . 2  b i l l i o n  as of 6 / 3 0 / 8 4  to  $ 6 6 . 0  b i l l i o n  as of 
6 / 3 0 / 8 5 .

1 0 / "The d a y  c a r e  fac i l i t i e s  h a v e  b e e n  c a u g h t  up in this 
a v a i l a b i l i t y  c r u n c h  and are b e i n g  d e e m e d  h i g h e r  risk, not 
n e c e s s a r i l y  b a s e d  o n  a claims e x p e r i e n c e  but d u e  m o r e  to an 
i n s u r a n c e  h y s t e r i a  . . ." T e s t i m o n y  of E d w a r d  J. M u h l , 
I n s u r a n c e  C o m m i s s i o n e r  of the S t a t e  of M a r y l a n d ,  b e f o r e  the 
H o u s e  S e l e c t  C o m m i t t e e  on C h i l d r e n ,  Y o u t h  and F a m i l i e s ,  July 
3 0 ,  1985.

1 1 / "A n y  p e r m a n e n t  solution (of t h e  d a y  c a r e  i n s u r a n c e  
c r i s i s )  will r e q u i r e  s i g n i f i c a n t  c h a n g e s  in t h e  t o r t  system." 
T e s t i m o n y  of F r a n k  Neuhauser, V i c e — P r e s i d e n t  and A c t u a r y  for 
A I G  (a l e a d i n g  i n s u r e r  of day c a r e  c e n t e r s )  b e f o r e  t h e  House 
S e l e c t  C o m m i t t e e  on Children, Y o u t h  a n d  F a m i l i e s .  J u l y  30,
1 985.

1 2 / "T h e  c o u n t r y w i d e  e x p e r i e n c e  f o r  t h o s e  c o m p a n i e s  
r e p o r t i n g  p r e m i u m  and loss data t o  t h e  I n s u r a n c e  S e r v i c e s  
O f f i c e  . . . a p p e a r s  to conform w i t h  t h e  c u r r e n t  loss
e x p e r i e n c e  for t h e  m a j o r i t y  of c o m m e r c i a l  i n s u r a n c e  l i nes . .
( t h e s e  data) do  not suggest that i n s u r e r s  s h o u l d  a b a n d o n  the
m a r k e t . "  T e s t i m o n y  of James L. K i m b l e ,  S e n i o r  C o u n s e l ,  
A m e r i c a n  I n s u r a n c e  A s s o c iation, b e f o r e  t h e  H o u s e  S e l e c t  
C o m m i t t e e  on C h i l d r e n ,  Youth and F a m i l i e s ,  J u l y  30, 1985.
T h e  t e s t i m o n y  w a s  a l s o  endorsed b y  t h e  A l l i a n c e  of A m e r i c a n  
I n s u r e r s .

1 3 / J o u r n a l  of C o m m e r c e . " T ougher I n s u r a n c e  R u l e s  Loom," 
p. 1A, (Oct. 10, 1985).

1 4 / See, for i n s t a n c e ,  the N a t i o n a l  U n d e r w r i t e r . 11/20/81,
p a g e  1, w h e r e  it says:

A  l a r g e  c o m m e r c i a l  umbrella ( l i a b i l i t y )  r i s k  c a m e  up for 
r e n e w a l  and w a s  r a t e d  at $ 1 0 5 , 0 0 0 ,  a b o u t  t h e  s a m e  as the 
p r e v i o u s  year. B u t  the i n s ured w a s  not s a t i s f i e d .  Aware 
of t h e  a g g r e s s i v e  r a t e  c o m p e t i t i o n  in t h e  c o m m e r c i a l  lines 
m a r k e t  t o d a y ,  he d e c i d e d  to s h o p  around. He a p p r o a c h e d  a 
s e c o n d  agent, w h o  submitted t h e  v e r y  s a m e  r i s k  to a 
d i f f e r e n t  c o m p a n y ,  which o f f e r e d  to w r i t e  it for just $20,000.
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Bat t h e  i n s u r e d  w a s  still n o t  happy. H e  c o n t i n u e d  
s h o p p i n g  and e v e n t u a l l y  t h e  o r i g i n a l  c o m p a n y ,  w h i c h  
o r i g i n a l l y  w a n t e d  $ 1 0 5 . 0 0 0  c a m e  b a c k  and t o o k  t h e  bus i n e s s  
-for $5,000. T h a t ' s  right, $ 5 . 0 0 0 . ( E m p h a s i s  added.)

1 5 / NAII and ISO, “ 1985: A C r i t i c a l  Y e a r , "  p . 30  (Spring 
1985). T h i s  q u o t e  h a s  been c u r i o u s l y  l a c k i n g  in any r e f e r e n c e  
m a d e  t o  t h i s  d o c u m e n t  by i n s u r e r s  in p r e v i o u s  t e s t i m o n i e s .  
(See, W a l t e r s ,  s u p r a . )

1 6 / P e n n s y l v a n i a  Polit i c a l  S u b d i v i s i o n  To r t  C l a i m s  Act, (42 
Pa. C S A  8541 et. seq.)

1 7 / Slu a n ,  F r a n k  A., "State R e s p o n s e s  to t h e  M a l p r a c t i c e  
I n s u r a n c e  'Crisis' o-f the 1970s: An E m p i r i c a l  A n a l y s i s , "  9 
J o u r n a l  o-f H e a l t h  P o l i t ics. P o l i c y  and L a w . 6 2 9  (Winter 
1985).

1 8 /
C o l u m n  (1) - 

1 9 8 4  D i s p o s a b l e  
1 9 8 4  A m o u n t  S p e n t  I n c o m e  o-f $ 2 , 5 7 8 . 1  

Itern in B i l l i o n s  a/ B i l l i o n  a/

F o o d  4 4 4 . 3  17.27.
H o u s i n g  3 9 7 . 8  15.4
P e r s o n a l  Income 
T a x e s  3 0 2 . 6  11.7

I N S U R A N C E  b/ 287.1 11.1

a /  Source: U S  D e p a r t m e n t  of C o m m e r c e ,  B u r e a u  of E c o n o m i c  Analysi 
b /  Source: B e s t s  M a n a g e m e n t  R e p o r t s . D e c e m b e r  31, 1984, page 1. 

L i f e  I n s u r a n c e  Fact B o o k , p a g e  56.
B l u e  C r o s s  A s s o c i a t i o n ,  T e l e p h o n e  call of 1/25/85.

1 9 / T h e  law w a s  e u p h e m i s t i c a l l y  e n t i t l e d  t h e  "FTC 
I m p r o v e m e n t s  Act of 1979."

2 0 / S e e  S t a t e m e n t  of the H o n o r a b l e  C l a u d e  P e p p e r  b e f o r e  the 
S u b c o m m i t t e e  on M o n o p o l i e s  and C o m m e r c i a l  L a w  on the 
I n s u r a n c e  I n d u s t r y ' s  A n t i t r u s t  E x e m p t i o n ,  April 11, 1984; 
f o u n d  at p a g e  5 uf t h e  S u b c o m m i t t e e ' s  r e p o r t ,  C o m p e t i t i o n  in 
t h e  I n s u r a n c e  I n d u s t r y  (Serial No. 127).

2 1 /  See, for i n s t a n c e ,  Issues a n d  N e e d e d  I m p r o v e m e n t s  in 
S t a t e  R e g u l a t i o n  of t h e  I n s u r a n c e  B u s i n e s s . G e n e r a l 
A c c o u n t i n g  O f f i c e  (Oct. 9, 1979) ( h e r e i n a f t e r , G A O  Issues);
T h e  I n v i s i b l e  B a n k e r s , An d r e w  T o b i a s  (Linden Pr e s s ,  1982);
T h e  L i f e  I n s u r a n c e  G a m e , Ranald K e s s l e r  (Holt, R i n e h a r t  and 
W i n s t o n ,  1 9 8 5 ) ; " P r o t e c t i o n  for S a l e :  T h e  I n s u r a n c e  Industry," 
N B C - T V  N e w s  (1981); Risk. R e a l i t y  a n d  R e a s o n , t h e  C o n f e r e n c e  
of I n s u r a n c e  L e g i s l a t o r s  ( S e p t e m b e r  1983).
O n e  of t h e  t e s t s  of s t a t e  p r e p a r e d n e s s  t o  deal w i t h  a c r i s i s  
in a v a i l a b i l i t y  and p r i c i n g  of l i a b i l i t y  i n s u r a n c e  is 
a c t u a r i a l  staff. Of t h e  52 s t a t e s  ( i n c l u d i n g  DC  and P u e r t o
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Rico) N I C O  s u r v e y e d ,  we f i n d  t h a t  2 6  h a v e  a c t u a r i e s .  So  o n e -
half of t h e  s t a t e s  h a v e  no  a c t u a r i e s  at all.
T h e r e  a r e  6 2  a c t u a r i e s  e m p l o y e d  b y  t h e  s t a t e s ,  of t h e  7 , 6 8 2  
a c t u a r i e s  in t h e  nation. It is well k n o w n  in t h e  i n d u s t r y  
t h a t  t h o s e  b e s t  s u i t e d  t o  deal w i t h  m a t t e r s  p e r t a i n i n g  to 
l i a b i l i t y  i n s u r a n c e  are t h o s e  w h o  h a v e  p a s s e d  the 
e x a m i n a t i o n s  e n a b e l i n g  t h e m  t o  b e  " F e l l o w s "  in t h e  C a s u a l t y  
A c t u a r i a l  So c i e t y .  S t a t e  r e g u l a t i o n  h a s  o n l y  8 su c h  per s o n s .
T h e y  a r e  e m p l o y e d  by  o n l y  5 s t a t e s  C C o n n e c t i c u t  (1),
M a s s a c h u s e t t s  <1), M i c h i g a n  (1), N e w  J e r s e y  (1) and N e w  Yo r k
(4).3
A e t n a  L i f e  and C a s u a l t y  I n s u r a n c e  C o m p a n y  a l o n e  e m p l o y s  126 
a c t u a r i e s .  T r a v e l e r s  h a s  100.

S o u r c e  of D a t a : A m e r i c a n  A c a d e m y  of A c t u a r i e s  1 9 8 5  N e a r b o o k
and D i r e c t o r y  of M e m b e r s  by B u s i n e s s  A f f i l i a t i o n .

22/ P u b l i c  L a w  9 0 - 4 4 8 ,  8 2  Stat. 476; 12 U.S.C. 174 9 b b b ,
42  d.S.C. 4011.

2 3 / M e e t i n g  t h e  I n s u r a n c e  C r i s i s  of Our C i t i e s . A r e p o r t  of 
t h e  P r e s i d e n t ' s  N a t i o n a l  A d v i s o r y  Panel o n  I n s u r a n c e  in R i o t -  
A f f e c t e d  Areas, J a n u a r y ,  196B, p. 1.

2 4 / S e e  E x h i b i t  II for a c o p y  of t h e  l e t t e r  to  t h e  J u s t i c e  
D e p a r t m e n t .

2 5 / 15 U S C  3901 et. seq. and 1983 a m e n d m e n t s .

2 6 / G A O  I s s u e s , p. 35.

2 7 / I b i d . . p . 176
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DA! A UNDERLYll.u C H A P ! S  3 & 4

C O M M E R C I A L  L I A B I L I T Y  I N S U R A N C E  P R O F I T A B I L I T Y  S T A T I S T I C S  (1)
R a t e  of R e t u r n  on Net W o r t h  (2)

E a r n e d  P r e m i u m s
/Bar (Mili i o n s  of $) A c t ual R O R  All A m e r i c a n  Indu s t r y  (3)

1 9 7 6 $ 4 1 6 0 2 7 7 1 3 . 3 7
1 9 7 7 5 8 6 5 39 1 3 . 5
1 9 7 8 7334 27 1 4 . 3
1 9 7 9 7 9 4 3 2 6 1 5 . 9
1 9 8 0 7 9 6 9 23 1 4 . 4
1981 7 4 1 6 15 1 4 . 0
1 9 8 2 6 6 2 7 •-> 1 1 . 0
1 9 8 3 6671 -2 1 1 . 5

A v e r a g e  197. 1 3 . 5 7

<1) S o u r c e ; N a t i o n a l  A s s o c i a t i o n  o-f I n s u r a n c e  C o m m i s s i o n e r s  
R e p o r t  on P r o f i t a b i l i t y ,  By L ine, By  State.

(2) R a t e  of R e t u r n  on n e t  w o r t h  e s t i m a t e d  f r o m  t h e  N A I C  R e p o r t e d  
I n s u r a n c e  O p e r a t i n g  P r o f i t  on E a r n e d  P r e m i u m s  b y  c o n v e r t i n g  
to n e t  w o r t h  by m u l t i p l y i n g  b y  a 2:1 P r e m i u m / N e t  W o r t h  Ratio. 
I n v e s t m e n t  I n c o m e  on S u r p l u s  i s  a d d e d  at an a s s u m e d  a f t e r  
tax y i e l d  as f o l l o w s :  1976, 5.07; 1977, 5.57; 1978, 6.07;
1979, 6.57; 1980, 7.07; 1981, 7.57; 1982, 8.07; 1983, 8.57.

<3) F o r t u n e  5 0 0. 1 9 7 6 - 1 9 8 0 ;  B u s i n e s s  W e e k. 1 9 8 1 - 1 9 8 3 .

M O T E : M a d  t h e  i n s u r e r s  n o t  c u t  p r e m i u m s  a f t e r  1 9 8 0  b u t  h e l d  t h e m
c o n s t a n t ,  t h e  R a t e  of R e t u r n  on N e t  W o r t h  w o u l d  h a v e  been:

1981 2 9 7
1 9 8 2  3 7 7
1 9 3 3  3 1 7

8 - y e a r  a v e r a g e  3 0 7

T h e  p r o b l e m  is c l e a r l y  r a t e  c u t t i n g ,  n o t h i n g  else!



A n a l y s i s  of R a t e  F i l i n a  of 

M E D I C A L  M U T U A L  L I A B I L I T Y  I N S U R A N C E  S O C I E T Y  O F  M A R Y L A N D  

F i l i n g  Date: M a y  16, 19 B 5  E f f e c t i v e :  J u l y  1, 1 9 3 5

J .  R O B E R T  H U N T E R

F e l l o w ,  C a s u a l t y  A c t u a r i a l  S o c i e t y  
M e m b e r ,  A m e r i c a n  A c a d e m y  of A c t u a r i e s  

P r e s i d e n t ,  N a t i o n a l  I n s u r a n c e  C o n s u m e r  O r g a n i z a t i o n  
F o r m e r  F e d e r a l  I n s u r a n c e  A d m i n i s t r a t o r



B A C K G R O U N D

O n  M a y  16, 1935, t h e  M e d i c a l  Mu t u a l  L i a b i l i t y  I n s u r a n c e  
S o c i e t y  of M a r y l a n d  (MMLIS) f i l e d  for an i n c r e a s e  ir. 
m a l p r a c t i c e  p r e m i u m s  of +297.. T h e  f i l i n g  a l s o  r e q u e s t e d  
c h a n g e s  in  t h e  r e l a t i v i t i e s  b e t w e e n  c l a s s e s ,  t h e  m o s t  n o t a b l e  
of w h i c h  w a s  a o n e - t h i r d  i n c r e a s e  in C l a s s  8 ( O B / G Y N  
S u r g e r y ) .  T h e  total i m p a c t  of t h e  o v e r a l l  r a t e  c h a n g e  of 
+297. a n d  t h e  c l a s s  r e l a t i v i t y  c h a n g e  of + 3 3 . 3 7  o n  O B / G Y N  
s u r g e o n s  w a s  t o  i n c r e a s e  t h e i r  r a t e s  b y  6 6 . 7 7 .  F o r  t h e  
h i g h e s t  r a t e d  t e r r i t o r y ,  t h e s e  d o c t o r s  h a d  t h e i r  r a t e s  r a i s e d  
f r o m  $ 2 5 , 4 2 9  t o  $ 4 2 , 3 9 3 .  T h i s  d i d  not p l e a s e  t h e  O B /  G Y N  
c o m m u n i  t y .

W A S  T H E  D V E R A L L  2 9 7  R A T E  I N C R E A S E  J U S T I F I E D ?

In m y  o p i n i o n ,  t h e r e  w a s  n o  j u s t i f i c a t i o n  for an  o v e r a l l  r a t e  
i n c r e a s e  of 297.. I n d e e d ,  I b e l i e v e  t h a t  t h e  f i l i n g  s u p p o r t s  
a r e d u c t i o n  i n  p r e m i u m s  r a t h e r  t h a n  an i n c r e a s e .  H e r e ' s  why:

D  T h e  f i l i n g  i n c o r r e c t l y  a s s u m e s  t h a t  t h e  y i e l d  on 
i n v e s t m e n t s  t h a t  t h e  M M L I S  will e a r n  i s  57, an 
u n r e a l i s t i c a l 1 y l o w  a s s u m p t i o n ,  a n d

o  T h e  f i l i n g  i n c o r r e c t l y  a s s u m e s  t h a t  i n f l a t i o n  in t h e  
f u t u r e  wi l l  b e  at d o u b l e - d i g i t  l e v e l s .

W h e n  p r o p e r  a s s u m p t i o n s  a r e  m a d e  o n  ju s t  t h e s e  t w o  ite m s ,  
e v ^ n  a c c e p t i n g  o t h e r  m a j o r  a s s u m p t i o n s  (such a s  t h e i r  
r e s e r v e s  a r e  a c c u r a t e ) ,  a r a t e  r e d u c t i o n  of 1 0 . 5 7  i s  
i n d i c a t e d .

H D W  S H O U L D  I N V E S T M E N T  I N C O M E  B E  F A C T O R E D  IN?

T o  d o  t h e  j o b  p r o p e r l y ,  a full b l o w n  t o t a l  r e t u r n  a n a l y s i s  
s h o u l d  b e  u n d e r t a k e n .  T h e  N a t i o n a l  A s s o c i a t i o n  of I n s u r a n c e  
C o m m i s s i o n e r s  a d o p t e d  t h e  t o t a l  r e t u r n  a p p r o a c h  a t  t h e i r  
J u n e ,  1 9 8 4  m e e t i n g ,  a n d  i s s u e d  a r e p o r t  d e t a i l i n g  s e v e r a l  
a p p r o a c h e s .  U n d e r  a t o t a l  r e t u r n  a p p r o a c h ,  ail i n c o m e  is 
a n a l y z e d  t o  d e t e r m i n e  w h a t  o v e r a l l  p r o f i t  t h e  c o m p a n y  will 
m a k e  u n d e r  a g i v e n  s e t  of r a t e s  a n d  a c o m p a r i s o n  of t h a t  
p o t e n t i a l  e a r n i n g  p o w e r  t o  t h e  n e e d e d  m a r g i n  t o  a t t r a c t  r i s k  
c a p i t a l  i s  u n d e r t a k e n .  It is  a s o p h i s t i c a t e d ,  h i g h l y  
d e s i r a b l e  a p p r o a c h  t h a t  s h o u l d  b e  u s e d  in  M a r y l a n d ,  a s  t h e  
N A I C  r e c o m m e n d e d  f o r  all r e g u l a t e d  lines.

In t h a t  t h e  f i l i n g  w a s  w o e f u l l y  s h o r t  of t h e  d a t a  n e e d e d  t o  
u n d e r t a k e  t o t a l  r e t u r n  a n a l y s i s ,  I d e c i d e d  t o  a c c e p t ,  for 
r e v i e w  p u r p o s e s ,  t h e  M M L I S  a p p r o a c h  t o  d i s c o u n t i n g  t h e  c a s h  
f l o w s  (th e i r  E x h i b i t  5, m y  E x h i b i t  "A", a t t a c h e d ) .  O n  m y  
e x h i b i t ,  y o u  will s e e  t h e  M M L I S  a p p r o a c h  a s  t y p e d  a n d  m i n e  in



h a n d w r i t i n g .  M M L I S  d i s c o u n t e d  t h e  l o s s e s  b a s e d  on a 
d i s t r i b u t i o n  o-f l o s s e s  p a i d  b y  time. P r e s u m a b l y  t h i s  is 
b a s e d  on  t h e i r  M a r y l a n d  e x p e r i e n c e ,  t h e  -filing d o e s  n o t  
i d e n t i f y  that.

T h e  a v e r a g e  c l a i m  t a k e s  a b i t  o v e r  7 y e a r s  t o  pay. T h i s  
m e a n s  t h a t  M M L I S  h o l d s  t h e  m o n e y  in r e s e r v e  f o r  t h a t  l o n g  
b e f o r e  t h e y  p a y  t h e  a v e r a g e  cl a i m .  O b v i o u s l y  t h i s  m e a n s  t h a t  
t h e  r e s e r v e s ,  w h i c h  a r e  f u l l y  f u n d e d  t o d a y  u n d e r  s t a t u a t o r y  
a c c o u n t i n g  r u l e s ,  will p r o d u c e  a s i g n i f i c a n t  a m o u n t  of 
i n v e s t m e n t  inco m e .

T h e  M M L I S  a p p r o a c h  a s s u m e s  t h a t  t h e y  w i l l  e a r n  5 7  o n  t h e i r  
i n v e s t e d  r e s e r v e s .  T h i s  is o b v i o u s l y  t o o  low. M M L I S  h a s  
e a r n e d ,  a c c o r d i n g  t o  t h e i r  1984 A n n u a l  S t a t e m e n t ,  t h e  
f o l l o w i n g  y i e l d s  o n  t h e i r  t o t a l  a s s e t s  ( i n c l u d i n g  a s s e t s  n o t  
i n v e s t e d  or  u s e d  f o r  b u s i n e s s — s u c h  a s  p r o p e r t i e s )  t h e  
f o l l o w i n g :

19 8 2 9 . 1 7

1 9 8 3 8 . 9 7

1 9 B 4 9 . 3 7

T t h e r  f i l e r s  r e c o g n i z e  t h a t  t h e  y i e l d  i s  n e t  so  a b s u r d l y  low. 
■ror e x a m p l e ,  o n  M a y  17, 1 9 B 5  t h e  l e a d i n g  w r i t e r  of m e d i c a l  
m a l p r a c t i c e  i n s u r a n c e  in  t h e  c o u n t r y ,  St. Paul s u b m i t t e d  a 
f i l i n g  i n  S o u t h  C a r o l i n a  i n  w h i c h  it u s e d  a 1 0 . 5 7  y i e l d  t o  
d i s c o u n t  t h a t  s t a t e ' s  c a s h  flow, (see m y  E x h i b i t  "B">

I h a v e  c h o s e n  t o  u s e  a 107 d i s c o u n t  r a t e ,  w h i c h  is r e a s o n a b l e  
f o r  f u l l y  i n v e s t e d  a s s e t s  of M M L I S .  T h a t  c h a n g e  i s  s h o w n  o n  
E x h i b i t  "A". It r e s u l t s  in  a d i s c o u n t  f o r  i n v e s t m e n t  i n c o m e  
of 4 3 7  r a t h e r  t h a n  2 6 7  b a s e d  o n  t h e  u n j u s t i f i e d  5 7  y i e l d  
a s s u m p t i o n .  If t h a t  c h a n g e  i s  c a r r i e d  t h r o u g h  t o  t h e  r a t e  
l e vel i t s e l f ,  t h e  r a t e  f i l i n g  w o u l d  h a v e  b e e n  f o r  a r e d u c t i o n  
in r a t e s  of 1 . 4 7  r a t h e r  t h a n  an  i n c r e a s e  of 297. T h e  
c a l c u l a t i o n  of t h e  r e d u c t i o n  i s  f o u n d  o n  E x h i b i t  " C " , 
a t t a c h e d .

T R E N D

M M L I S  d i s p l a y e d  i t s  ciwn M a r y l a n d  d a t a  f o r  t r e n d  o n  its 
E x h i b i t  4, m y  E x h i b i t  HD". It c a r e f u l l y  a n a l y z e d  t h e  d a t a  
a n d  c o n c l u d e d  t h a t  t h e  r a n g e  of r (Ssults w e r e  b e t w e e n  an 
a n n u a l  t r e n d  of + 7 . 8 7  b a s e d  o n  strai g h t  l i n e  p r o j e c t i o n ,  a n d  
+ 9 . 3 7  b a s e d  on  e x p o n e n t i a l  l i n e  p r o j e c t i o n .  T h e  d a t a  a r e  
c o m p a n y  s p e c i f i c  a n d  M a r y l a n d  s p e c i f i c  a n d t h r o u g h  t h e  m o s t  
r e c e n t  y e a r ,  1983.

F o r  s o m e  r e a s o n ,  t h e  f i l e r  t h e n  d i s p l a y s  d a t a  f o r  o t h e r  
i n s u r e r s ,  f o r  o t h e r  states., t h a t  i s  o l d  d a ta. (See E x h i b i t



"E"). T h i s  e x p e r i e n c e  is f r o m  a p e r i o d  of h i g h  i n f l a t i o n  and 
is  not r e l e v a n t ,  i n  m y  o p i n i o n  t o  t h e  c a s e  at h and. F o r  o n e  
t h i n g ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  r e p o r t e d  t h a t  m e d i c a l  
i n f l a t i o n  r a t e s  in t h e  n a t i o n  a r e  b e l o w  107, c e r t a i n l y  n o  
w h e r e  n e a r  t n e  1 6 7  f i g u r e  t h a t  t h e  i r r e l e v a n t  d a t a  p r o d u c e .  
T h e s e  d a t a  s h o u l d  not b e  g i v e n  w e i g h t ,  i n  m y  e s t i m a t i o n .

I s e l e c t e d  a t r e n d  of 9 7  f o r  t h e  p u r p o s e s  of t h i s  r e v i e w .  It 
g i v e s  w e i g h t  t o  t h e  f a c t  t h a t  t h e  e x p o n e n t i a l  l i n e  h a s  a 
s l i g h t l y  b e t t e r  “f i t "  t o  t h e  d a t a  a n d  is w i t h i n  t h e  r a n g e  as  
c a l c u l a t e d  b y  M M L I S ,  b u t  n e a r  t h e  e x p o n e n t i a l  side. I air - 
c h o s e  t o  a p p l y  t h e  t r e n d  expcsr; : itially (this g i v e s  a h i g h e r  
a n s w e r  t h a n  u s i n g  a s t r a i g h t  l i n e ) .

L o o k i n g  a g a i n  at E x h i b i t  "C", t h e  u s e  of t h e  a m e n d e d  t r e n d ,  
c o u p l e d  w i t h  t h e  1 0 7  y i e l d  a s s u m p t i o n  p r o d u c e s  a n  i n d i c a t e d  
r a t e  l evel r e d u c t i o n  of 1 0 . 5 %

S E N S I T I V I T Y  A N A L Y S I S

If w e  u s e d  a y i e l d  of o n l y  9 7  (less t h a n  M M L I S  e a r n s ,  e v e n  on 
all a s s e t s  i n c l u d i n g  c a sh) a n d  u s e  a t r e n d  of 1 0 7  (eh i c h  is 
m o r e  t h a n  t h a t  r e a l i z e d  b y  M M L I S  a n d  m o r e  t h a n  t h a t  in t h e  
n a t i o n  t o d a y )  t h e  i n d i c a t e d  r a t e  w o u l d  b e  a r e d u c t i  on of
0.97..

A N A L Y S I S  O F  C L A S S I F I C A T I O N  C H A N G E S

I n c r e d i b l y ,  t h e r e  .is a b s o u l t e l y  n o  j u s t i f i c a t i o n  f o r  che 
c h a n g e s  in  t h e  c l a s s i f i c a t i o n  d i f f e r e n t i a l s  e m p l o y e d  b y  M M L I S  
c o n t a i n e d  i n  t h e  f i l i n g .  T h e  e n t i r e  **justification*' f o r  t h e  
c h a n g e  i s  f o u n d  o n  E x h i b i t  "F", a t t a c h e d .

T h e r e  a r c  o t h e r ,  m o r e  m i n o r  c h a n g e s  m a d e  w i t h o u t  a s h r e a d  of 
e v i d e n c e ,  s u c h  a s  t h e  t e r r i t o r i a l  r e l a t i v i t y  c h a n g e s ,  a n d  t h e  
- i n c r e a s e d  l i m i t s  c h a n g e s .

B A L A N C E  S H E E T

M M L I S  i s  a s  s o l i d  a n  i n s u r e r  a s  t h e r e  c a n  be. T h e i r  1 9 8 4  
b a l a n c e  s h e e t  s h o w s  t h a t  t h e  c o m p a n y  e n j o y s  a p r e m i u m / s u r p l u s  
r a t i o  of 1 . 2  t o  1. T h i s  c o m p a n y  a p p e a r s  t o  b e  over—  
c a p i t a l i z e d .  If t h e  r a t e m a k i n g  h a s  f o l l o w e d  t h e  c u r r e n t  
f i l i n g  a p p r o a c h ,  it i s  n o  w o n d e r .



H j A  1'

• MEDICAL MUTUAL LIABLITY INSURANCE SOCIETY OF MARYLAND 

1985 PROFESSIONAL LIABILITY RATE LEVEL REVIEW - OCCURRENCE COVERAGE

PRESENT VALUE OF PAID MEDICAL MALPRACTICE CLAIMS

i. (OCCURRENCE BASIS)

i

Time Interval 

Up to 12 most,

Cum.
Paid

% Paid Losses 
Bv Interval

Years of
Discount (n) Vn (5%) {[)?♦

Present
Value

•0.0% 0.0 0.5 .976 m

•• •• 

24 • 2.0 2.0 1.5 .929 1.858 /fjj

36 7.0 5.0 2.5 . .885 / 7 6 & 4.425 ?/?4‘

48 19.0 12.0 3.5 .843 1 0 . 1 1 6 ^  1'
60 35.0 16.0 4.5 .803 t(6l 12.848

72 . 53.0 • 18.0 '5.5 .765 13.770 f6; (6

84 68.0 15.0 6.5 .728 .*>36 10.920

96 79.0 11.0 7.5 .694 7.634 StW

108 87.0 8.0 ' 8.5 .661 5.288 ̂ S S

•120 92.0 5.0 9.5 .629 ,̂ 0i 3 . 1 4 5 Z 0 t

132* 95.0 3.0 • 10.5 .599 1.797 MO'

144 97.0 2.0 il.5 • .571 , 3 3 ^ 1.142 ^

156 99.0 2.0 12.5 .543 » 3 6 ^ 1.086 ^ 6 1

168 100.0 1.0. 13.5 .518 fat .518 ,77



C O N C L U S I O N

T h i s  f i l i n g  i s  n o t  j u s t i f i e d .  A n  o v e r a l 1 r a t e  level d e c r e a s e  
of 1 0 . 5 %  is n e e d e d ,  n o t  a  2 9 %  i n c r e a s e .  T h e  c l a s s  c h a n g e s  
w h i c h  s o  s h a r p l y  i m p a c t  t h e  0 B / 5 Y N  s u r g e o n  g r o u p  i s  n o t  
j u s t i f i e s  in t h e  f i l i n g ,  a l t h o u g h  t h e i r  m a y  b e  e x p e r i e n c e  
s o m e w h e r e  th a t  s u p p o r t s  t h a t  c h a n g e .  T h e  f i l i n g  s h o u l d  h a v e  
b e e n  d i s a p p r o v e d .  It is p a r t i c u l a r l y  a b u s i v e  t o  o b s e r v e  a 
6 6 . 7 %  i n c r e a s e  f o r  O B / G Y N  s u r g e o n s  w i t h  n o  j u s t i f i c a t i o n .  > jn  

t h e  b a s i s  of t h e  f i l i n g ,  t h e  O B / G Y N  r a t e  s h o u l d  h a v e  b e e n  
d e c r e a s e d  b y  10.5%. T h i s  m e a n s  t h a t  t h e  O B / G Y N  s u r g e o n s  in 
M a r y l a n d  m a y  b e  p a y i n g  ab. jt B 5 %  t o o  m uch.



II
St. Paul Fire and Karine Insurance Company $

St. Paul Kercury Insurance Company ^
Physicians and Surgeons Professional Liability

Exhibit C 
Loss end Loss Expense 

Payout Patterns

X e a r

1
2
3
4
5
6
7
8 
9

10

Cumulative • 

ftpn u a l JEBEQflfc

.061

.275

.496

. 6 6 8

.786

.869

.910

.952

.976
1.000

Incremental
A n n u a l .

.061 

.214 

.221 

.172 

.118 
• 0w3 
.041 
.042 
.024 
.024

Present Value*

• 059 
.187 
.175 
.124 
.076 
.049 .022 .020 
.011 
.009

1 .000 .73?.'

* Discounted claims payments at 10.5% pre-tax.

f
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MEDICAL MUTUAL LIABILITY INSURANCE S X I E T Y  OF MARYLAND

1985 Professional Liability Rate Level Review -

•

Total Limits Rate Level Indication -

; (i) (2) (3) (4)
E. P. at Ultimate Trend

Calendar/ Current Incurred Factor
Accident Rate Lewel • Loss & ALAE to 7/1/86.,k .  *

Year (Exfr. 3) (Exh. 2) at 1 1 X 7 /

1979 33,395 24,688 I ' * 2* (1.076^
1980 35,732 25,235 //*77 1.870
1981 33,872 25,904 /.5ft 1.685
1982 28,984 25,414 M i l 1.518
1983 18,203

150,185'
18.854 /,2fS\ .1.368J

(5) 
Losses 

Trended 
>o 7/1/86

(6)
Loss Ratio 
at Current 
Rate Leve’J 
(5)7(2)

Annual Trend Factor: 
(Exhibit 4)

11.OX

51,255

47,200 425/? 
43,649
38,580 JS /ttS  
25,785Zyy <//4

m y n

n r ? M

1.535' f . S S f  
1.321
1.289 / / / 7 7  
1.331
1.417 t//
T 3 7 T 3  

1 M 9

Five year loss atio at current rate level: A  * 2 ^

Discount for investment income at 5.0XiUoT) ' ^ 7 °  
(Exhibit 5) v r '  .

c l l t  

1,0 S  
y c /  ?

e) Discounted loss and LAE ratio (c) x (d): r
f) Permissible discounted loss and LAE ratio: • 8 J 5  

(Exhibit 6)

g) Indicated rate level increase (e) / (f): —/{D /S
h) Selected rate level increase

a)

b)

c) Discounted loss and ALAE ratio (a) x (b)

d) Provision for Unallocated LAE 
(Exhibit 6)

I N  I

I f J C O t A C ;  f t p 1 ®

Q t i L ' j

/ N e w i £  

C ^ j t t s & t '



MEDICAL MUTUAL LIABILITY INSURANCE SOCIETY OF MARYLAND 

1985 RATE LEVEL REVIEW - PROFESSIONAL LIABILITY - OCCURRENCE COVERAGE

TREND IN TOTAL LIMITS LOSS RATIOS AT CURRENT RATES
• •

(SOOO'S)

(1) (2) (3) (4) (5) • (6)

Calendar/
Accident

Year

Earned Premium 
at Current 
Rate Level

Ultimate Loss 
Incurred Loss Ratio at 

and ALAE • Current Rates
linear
Fit

Exponential
Fit

1979 . 33,395 24,688 .739 .672 .683

1980 35,732 25,235 .706 .748 .747

1981 33,872 25,904 .765 .825 .816

1982 28,984 25,414 ’ .877 .901 .893

1983 18,203 18,854 1.036 .978 .976

• Average Annual Trend:
1 /  

+ 7.8X
\ S  

+ 9.3X

r : .899 t / . 9 0 6 ^

(2) Exhibit 3

(3) Exhibit 2

(4) (3) / (2)

ISO COUNTRYWIDE TREND (Exh. 4A) 

Selected Trend Factor: U *



IKSITRANCE SERVICES O fF lC E  EXHIBIT V>J

COUNTRYWIDE#
I . i f c s s io n a l L i a b i l i t y  In su ra n c e  

C a lc u la t io n  o f  Annual T rend F a c t o r  
Based on  B a s ie  L im it s  L oss R a t io s  a t  F re s a n t  R a ta s

PHYSICIANS, SURGEONS AND DENTISTS
i. B a s ic  L im it s

• •

! Average Loss R a t io  a t
P reeen t R a tes

( I ) ( 2 ) ( 3 ) ( 4 ) ( 5 )
P o l i c y 9 1 0 0 .0 0 0 E x p on e n tia l
Y ea r B a s ic  L im it s Premium At < 2 M 3 ) Curve o f

Ending In c u r r e d  L o s s e s * P re s e n t  R a te s A c tu a l B e s t F i t

1 2 / 3 1 /7 5 9 1 6 7 ,8 1 0 .0 5 8 9 6 1 5 ,0 2 0 ,2 5 0  - .2 7 3 .2 3 2
1 2 /3 1 /7 6 1 3 9 ,1 7 6 ,6 0 8 5 2 4 ,2 2 5 ,8 5 0 • .2 6 5 .2 7 1
1 2 / 3 1 /7 7 * * 1 8 1 ,6 3 0 ,0 9 8 6 3 8 ,8 3 0 ,8 5 3 .2 8 4 .3 1 6
1 2 / 3 1 / 7 8 * 2 5 1 ,8 4 8 ,2 1 0 7 0 0 ,8 9 4 ,0 9 8 .3 5 9 .3 6 9
1 2 /3 1 /7 9 * 2 8 0 .5 9 0 ,2 1 9 7 1 7 .3 8 2 ,1 2 7 .3 9 1 .4 3 0  .
1 2 / 3 1 /8 0 * 3 3 2 ,6 1 2 ,6 7 2 7 0 5 ,7 2 6 ,4 1 6 .4 7 4 .5 0 2
1 2 / 3 1 /8 1 * 4 2 6 ,0 3 8 ,3 5 2 6 8 4 ,4 6 1 ,0 5 0 .6 2 2 .5 8 5
1 2 /3 1 /8 2 * . 4 9 7 ,5 3 2 ,5 1 3 6 6 6 ,4 9 9 .5 1 6 .7 4 6 .6 8 3

A verage Annual Loi»s R a t io  a t  P re s e n t  R a te s  T r e n d . . . . . . . . . . . . . * 1 6 .
# E x c lu d in g  T exas and M assachu se tts
•  L o s s e s  in c lu d e  a l lo c a t e d  lo s e  a d ju a ta e n t  expense end a r s  deve loped to  

an u lt im a te  s e t t le m e n t  b a s i s .

♦ In c lu d e s  C la ln s  Made D a ta .

S e le c te d  Annual T r e n d   ....................................   . .... ....................1 6 .OX

t U u o f f ^



Specialty

80240
80232
80248 
30263 
80235
80249 
80250. 
80251 
80266 
80261 
80253 
80280 
80145
80155
80156 
80141 
80150 
80153 
80168

t x n i b i i  »

MEDICAL MUTUAL LIABILITY INSURANCE SXIE TY  OF MARYLAND f / p 1'

1985 PROFESSIONAL LIABILITY RATE LEVEL REVIEW 

Effect of Proposed Classification Changes

Distribution Of 
Description , Total Limits Premium

Forensic Medicine . 1 0„0 X
Hypnosis • 0.0
Nutrition 1 0.0
Ophthalmology-No Surgery 0.2
Physlatry and Physical Medicine 0.2
Psychiatry 0.3
Psychoanalysis * 0.0
Psychosomatic Medicine 0.0
Pathology-No Surgery 0.5
Neurology-No Surgery 0.8
Radiology-Diagnostic-No Surgery 0.5
Radio.logy-Diagnostic-Minor Surgery 0.1 

Surgery-Urology 3.0
Surgery-P1astic-Otorhi no!aryngology 1.5 
Surgery-Plastic-N.O.C. 2.5
Surgery-Cardiac 0.0
Surgery-Cardiovascular 0.0
Surgery-Obstetrics/Gynecology 8.0
Surgery-Obstetrics 0.1

All Other 82.3
.TooTox

Effect: +2.8%

Present Propnsed
Relativity Relativity

.75 .65

.75 .65
. .75 .65

.75 .65

.75 .65
1.00 .65
1.00 .65
1.00 .65
1.00 -.65
1.00 1.20
1.20 1.80
2.10 2.80
3.00 . 3.60
6.00 5.00
6.00 5.00
5.00 6.50
6.00 6.50

. 9.00 12.00
9.00 12.00

Current Average Relativity: 2.15

Projected Average Relativity: 2.21
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August 14, 1985

Hon. Rick Rule
Acting Assistant Attorney General 
Antitrust Division 
United States Department of Justice 
Tenth and Constitution Avenues, N.W.
Washington, D.C. 20530

Dear Mr. Rule:

I am writing on behalf of the National Insurance Consumer 
Organization to bring to your attention evidence of concerted 
anticompetitive conduct within the property casualty insurance 
industry that is not exempt under the McCarran-Ferguson Act.

The industry is now going through one of its periodic 
capacity scares. As in previous incidents, the public suffers 
severe and economically debilitating dislocations. After a period 
of glut, when premiums drop to a fraction of their prior fixed- 
price levels, underwriting tightens like a vise and important siajor 
manufacturing and service industries find themselves unable to 
purchase insurance protection at any price from any company.

To be sure, m u c h  of this pattern may reflect nothing more 
th»n the operation of the business cycle in an industry not under 
reasonable and effective regulatory oversight at the national 
lftvel. The extremely aggressive price competition in commercial 
property/casualty lines in the late 1970s, and perhaps the 
subsequent price increases as well, appears to reflect such market 
forces. Some of the industry's r e s p o n d s  may also reflect the 
mindless herd instinct which so distinctively marks the insurance 
Industry. This is perhaps to be expected in an industry with a 
long history of price-fixing and other cooperative anticompetitive 
arrangements under state regulation that from the consumers' 
perspective ranges from lax to impotent, but so be it.

But the response of the industry to recent developments in 
their customer industries —  and the statements of industry leaders 
explaining their conduct —  suggest that something more is 
occurring.

Spokesmen for the reinsurance industry have told state 
regulators that they plan to withdraw en masse if they —  the 
regulators —  do not approve new insurance policy forms jointly 
developed by the reinsurers and the industry price-fixing agency 
(Insurance Services Office, Inc.). These new policy forms severely

J O H N  L. L A S T E R  
R O N  M. L A N D S M A N



Mr, Rick Rule 
August 14, 1985 
Page Two

narrow the protection provided to the insurers* commercial 
customers, changes about which they are, to say the least, 
extremely unhappy. See Attachment A. Along the same lines, a 
well-known insurance company executive has justified the mass 
departure of insurers from medical, toxic waste, and directors* and 
o f f i c e r s’ liability lineiv by "the social good" in "letlting] the 
pressures build in the courts and the state legislatures" to change 
laws respecting their customers' —  and the insurers' —  liability. 
See Attachment B.

There is, finally, irrational market conduct that gc 
beyond even this industry's herd instinct. They have withdr. 
from lines for risks with experience ranging from good to excellent, 
and which even the insurers admit could and should be written. See 
Attachment C.

Boycotts to force action by state and federal officials, be 
they judges, legislators, or regulators, are illegal. The 
McCarran-Ferguson Act specifically does not exempt boycotts from 
federal antitrust enforcement. In St. Paul Fire and Marine 
Insurance C o . v. B a r r y , 438 U.S. 531 (1$78), the Supreme Court held 
that the term boycott was broadly applicable to joint action to 
deny coverage to customers. Nor is there protection to be had 
under any of the familiar non-statutory exemptions. The 
Noerr-Pe:ininqton doctrine does not exempt "an express or implied 
agreement ... that the participants will jointly give up their 
trade freedom, or help one another to take away the trade freedom 
of others through ... boycotts ... ." Eastern Railroad Presidents
Conference v. Noerr Motor Freight, I n c . , 365 U.S. 127, 136 (1961).
And P arker v. B r o w n ) JIT U.S. 341 (1943), does not exempt joint 
product-fixing absent state statutes authorizing such joint action. 
The debates on the McCarran-Ferguson Act reflect absolutely no 
consideration of agreements respecting products, and the state laws 
enacted in response to it by and large do not adopt such joint
action as state policy. Southern Motor Carriers Rate Conference v. 
United States, ---- U.S.  , 53 U.S.L.W. 4422 (March 277 1985).

Property/casualty insurance industry conduct, as explained 
by industry leaders themselves, may be but a prelude to a larger 
campaign to force major industries, from the tnemical and drug 
manufacturers physicians and others, to bend to the interests 
and will of insurers. If their zaeans include non-exempt joint 
anticompetitive action, however, then you may hold the key to 
important public protection. I urge you to investigate to
ascertain whether the federal antitrust laws are being violated.

Yours truly,

Ron M. Landsman
Counsel, National Insurance 

RML/kd Consumer Organization
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Insurers Told: Exit; Some Lines
By JAMEG NOLANJovmM 0i C o m a ro t S a fi

WOODBR1DGE, N J. — Tie In­
surance industry should quit cover*.
and corporate officers, nod directors. 
£ d H ic  aoooer the industry quits 
aoch lines of business, the soooer it 
will free itself from its bondage to a 
court system ’that has run amok." ■ 

.This was the message delivered 
to a meeting of actuaries hire Mon­
day by J«bn J. Byrne, chairman and 
chief executive officer o f Gelco 
Corp., the Washington-based person­
al lines insurance company. • \ .

k r .  Byrne said that the atigle 
thread running through such lines of 
business for underwriters was that 
they have fallen under the away of 
the courts.

T here  will be no problem with 
. insuring homeowners or autos ia the 
coming years,”  be said. "But anyone 
who puts his private capital behind 
lines such as malpractice is putting atm—if in the hands of a uny judge 
or ju ry  out in' California. To my 
mind, be la absolutely stupid.”  U .

Mr. Byrne’s comments came la 
the midst of a discussion at a-meet­
ing of the Casualty Actuaries ot New 
York about what kinds of insurance 
products might be available in tha 
futtt/e. ; ’ •''••• .**?•
' The touchstone far the diecwamw 
was a presentation by the Insurance 
Services Office Inc, an industry-rat­
ing and data-gatbering service. The 
EZO estimates that in the pact Jew
•* - —  *.h «,«a'..'iLfS,i:

*Anyone who puts his 
private capital behind 
lines such as malpractice 
is putting h im self in the 
bands o f  a fumy judge o r  
ju ry  out in  California.*

* * years the insurance industry w ill 
suffer a MS billion shortfall in ca­
pacity. This means that corporate 
America will not .be able to buy a ll 
the insurance lt  naeds bora use insur­
ers ability to cove* them, will fa ll 

* abort by that amount I.-
Mr. Byrne said the tadustry was 

responding to mete M l  llil pn i'l lt -
ytM mfft mi ui muiuig m mm 
fines of business taal M* AHUfFTb 
S u ft  ULlM'tdf tHKuTTEWm M.BWt 
fw the g PUd.pwO IP Ml Wggty 
b ow  that tfie problem ie not ooe for 
ffe  InSorinci industry but for socl- 
eiy as a wbdte. 11 a  HgBl W  Utfc 

. Industry to withdrew ana letTSc 
p r m ! < " r z H m T reform build in~t5e 
p in »  IMI finne State leemamreE.'- 
Mr. Byrne laid. ■'

- . Be said- he saw little hope for 
:r«form la such things as the federal 
program fo r Superfund, a toxic 
waste cleanup measure. He said the 
vast amount of mooey thus fa r spent 
by Superfund was to **ducate law­
yers cq how to refine their suits 

.brought oa the part o f Plaintiffs 
againet teihBtry.’ ; .  1

A B J D O O y  W a O  W T O  JNC f T X T m V t

caphal where the courts can grab It 
has not done the right thing for his 
owners," Mr. Byrn? s a i l

On a related score, Thomas A. 
Greene, president of his reinsurance 
brokerage firm in New York, said 
that still more pressure would be 
brought .to bear oc the American 
property and casualty industry by 
'underwriters at Lloyd’s of London. 
‘Mr. Greene said that beginning in 
19M, Lloyd’s syndicates would “sim- 

; ply not write reinsurance for the 
American casualty industry, espe- 

•eially in the lines mentioned by Mr. 
/Byrne”  He said further that reinsur­
ance under writers would virtually 
dictate to the ISO about a proposed 
•commercial general liability form. 
Be said the domestic reinsurance in- 
dostry will not write-treaties unless 
the industry adopts t^s' new CGL 
form. '

As to the stability of v. j  insur­
ance companies suffering through 
this trying period, at te s t oee of the 
actuaries said that current measures 
.of company solvency raed by the 
National Association ot' Insurance 
Commissioners were te s  than ade­
quate.

Kevin M. Ryan of the National 
'Council of Compensatioa Insurance 
urged tbs actuaries to model indus­
try solvency judgments oc a study 
done by the Aetna Life A Casualty 
Co. a few yuan ago.

Aetna studied the financial data 
o f companies that bad actually 
failed and the resultant ratios were 
absolutely swalfstlc,' Mr. Ryan sahi

** • *,- U f  U -
( o
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To Keep Toxic Liability Powers
r  J . . * iBUKin^  • r'C* '  " K  . that many* ' Ing licensee

By LEAH R. YOUNG
JQurn* c>< Conwwc* SUM

WASHINGTON -  The Environ­
mental Prolectioo Agency must 
wp (he authority allowing It a wide 
hoice of whom lo roe for cleaning 
p toxic waste sites, Administrator 
[ee M. Thomas said.

t While acknowledging that the 
irket for all kinds o? eirrironmeo* 
I Insurance la drying ap, Mr. 

[homaa Insisted In an Interview (hat 
he EP/i cannot give ep the “strict, 
bint »•*! several liability* powers 
hat courts* have given I t

The Insurance industry has been 
rguing that it cannot Insure and 
'ollect premiums from Individual 
jompanles when a court can require 
me or a few companies to pay all 
he costs of cleaning up a ilia.

That Is especially true, insurers 
dd, when many of the policies being 
pterpreted by state courts never 
ere Intended to pay for hazardous 
raste cleanup. »

But Mr. Thomas pointed out that 
_ Sa responsible for getting such 
ites cleaned up while ensuring to 
he extent posrlble that the polluter, 
ot the federal government, bears he costs.

The insurance Industry would Ilka 
9 divide liability so that Its clients 
e  held responsible only for UteL 
iare of damage, but tbe EPA finds- 
at In most Superfund waste cleao- 
) sites substances ere mixed and 
[cords are poor.
When tbe EPA '.ried to apportion

r-E

mponalblllty — an approach that b  H** rejection In robcommltjee b  
aurfadng again among some con- 00 reason for rejoicing by the Insur- 
gmsmen at tbe behest ol the Insur- *nce Industry. Many who opposed 
ance industry — it became “Just as E*P- support ibe views of Mr.
controversial among the private Thomas.parties as utilisation o! Joint and Rep. Jim Slattery, D-Kan., ex- 
several* liability, Mr. Thomas said, plained that Injecting joint and aev- 

The EPA tried to base response eral liability Into the legislation 
biUty on the volume of waste, he could lead to a situation in which the 
said, but tbe companies fell into long provision was either stricken o r fill- 
debates over whose waste was more buttered In the Senate.

a r j l or y th lt  m ,*ht c°nvlnco state ^  ,lab,,lty courts that such liability b  not part i 
must be part of ady Superfund pro- . cUD<rfurKi
Ka,Ho!ii eSJJm  °KSS? o m lS J  Wh,,e Mr* Thom“  U determinedKuhromml( Ph ilr^ .n  J .Z T S E I  to ke€P i° lnl , r '  - ^ f t a l liability Inspite of evidence o.* growing insur-
f*°' rr ., ** ance problems, Mr. Thomas docs not

•wTdonl think K thouM ha im . hav* *ny recommendations to allevl- u  J? ate the burden on the Insurance In-
cncaHy mandated," Mr. Thomas Hustrv

ta ? "  He pointed o«t that a lot of tbe
UB tbe w ta t lu ^ M a iic  problems are not related Just to St>1‘ llga- bug rather to the generaluon. — I-  *K. .m n .H r.

But Rep. Florio crgues that whilo 
he Is "heartened” by the district 
coert rulings to date, "thb principle 
could 1 -• gutted by a specific district

“  - a— ----a m

pcnuiiu, vu» *«*•••. —    w
economic situation In tbe property- 
casualty Insurance Industry.He noted that the European rein-

j-ourn - .... surance market b  drying up for en-
court or bv the vlronrmulal policies. There has been

r a t  s s e ^ s i s s s s r r L

(ration to abandon thb unwrlttenln- 
terpretatlon.Rep. Florio lost a battle In hb 
subcommittee on the Issue to a 
group headed by Energy and Com­
merce Committee Chairman John 
Dingell, D-Mlch.

In spite of the setback Rep. Flo- 
rio has vowed to continue his fight 
cn the Issue, and for other provisions 
the subcommittee rejected, In the 
full committee and on the House 
floor.

IK y  M i n :  v i   ________
JMsr-jMctLclKumsliacci,,. fcg said, he has been unable to win from 

the Insurance Industry any assur­
ances that particular steps taken op 
the Jederr1 level will result in a re- 
iurn.ifl the environment markeL.Instead. Insurance induairy 
U»kcsmfcn.wlll only any lin t II some  * “j l t a r c . l i  ajulppii y rr nol
chance we WMl’t tf.L back
market

—  .  la . the
Mr.Thnmaa said.

It b  possible that there b  a need 
fot federal Involvement in the envi­
ronmental liability field, but the de­
bate has not reached the point where 
he thinks he can draw any conclu-

 meantime, E1*A recognizes
that many hazardous waste sites be­
ing licensed under the Resource Con- 

, serration and Recovery Act may not 
.-prove financial responsibility on 
Nov. 8 as required.Without insurance, some facilities 
me'* use their own net worth, Mr. 
Thomas said, but others may just he 
forced out of business.Fewer facilities will require com­
panies that are generating wastes to 
modify their procedures lo inciner­
ate o r otherwise minimize waste 
that until now was cheaper lo send 
to land dbposal facilities.

ft Is too soon to analyze the Im- 
5  pact of this scenario, he said, In light 

of the congressional decision lo en­
courage companies to move away 
from land disposalThe only thing he b  at a ll sure o'/ 
now b  that solving the problems of 
Insuring hazardous waste facilities 
would not solve the entire Insurance
dilemma.The Hoii'C subcommittee did vote 
against one provision that dbturbed 
the insurance Industry. Congressmen 
rejected an amendment to permit 
citizens to sue private parties If Ihey 
perceived a dangerous situation be­
ing Ignored by tbe Environmental
Protection Agency.Only one Florio amendment was 
attached to the Superfund bill that 
go/s to the full Commerce Commit­
tee.That provision requests that tbe 
•focse Ways and Means Committee 
fevise as part of the taxing scheme 
in import fee to reduce (he share of 
general federal revenues envbloned 
in the bill from $250 million to $110 
million.The idea b  to tax imported feed­
stock derivatives equally with do­
mestic feedstock components In or­
der not to give an advantage to 
foreign derivatives.Mr. Thomas said the administra­
tion still opposes new Superfund tax­
es.
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Official Criticizes 
Insurance Firms

By Sandra SurawaraVnM *  N* Wr*e»
Maryland Insurance Commission- 

'e r Edward J. Muhl said yesterday 
'that “hysteria* had caused insur­
ance companies to discontinue cov­
erage of day-care centers and that 
•Maryland officials had Mocked an 
(attempt by one California firm to
• cancel 242 day-care policies.
( Muhl also said that state officials
• were studying a wide variety of op- 
; tions, including the creation of a 
i mutual liability insurance fund in
Maryland similar to the one created 

1 in 1974 by J*e General Assembly to 
! help physicians hit by an muranc*
' 'malpractice crisis,
( Muhl testified yesterday before 
•the House Select Committee on 
( Children, Youth and Families, which
• is holding bearings on the nation- 
(wide insurance crisis in ibe day- 
; care industry. Muhl. who appeared
• on behalf of tbe National Associa­

tion of Insurance Commissioners,
! critiicd insurance comiianies for
• wholesale cancellation on! day-care 

policies. sayink Ihe mmirancs indus­
try was overreacting to news ac-

( counts of sexual abuse end court
• suits involving some’ day-care cen­

ters.
Muhl said a California insurance 

( carrier canceled "oiioes at 242 
( Maryland day-care centers before 

they were to expire. He said he re- 
; cently ordered that firm to revoke
• the midterm cancellations, although 
( be said the company does not have
• to renew the policies.
( Muhl said be was sympathetic to
• the plight of tbe insurance industry, 
|  which had its worst year ever in 
I 1984. He said the Association of In- 
\ aurance Commissioners expects the 
< industry to sell $67 billion less in 
( insurance this year than last year. .
I Muhl said be has signed 20 no- 
( tices of insolvency for Maryland
• insurance firms this year. Those 
\ firms have gone out of business or
• must stop writing policies because 
! of financial problems.

Insurance industry executives 
| testified yesterday that the industry
• was in a slump and urged Congress 
( to aOow the industry to voluntarily

EDWARD J. MUHL . . .  iMtifiM bvfora House eomnitUe '
/peas would be forced to get in­
volved if tbe inaurance industry 
failed to take immediate action to 
prevent the closing of thousands of 
day-care centers.

Insurance industry representa­
tives have said the financial slump 
was caused by excessively low rates 
that companies charged during the 
late 1970s, when they were trying 
to increase business. Tbey tried to 
make up the losses through invest­
ments, but were hurt by falling in­
terest rates, according to Marvis A. 
Walter, senior vice president of In- 
surance Services Offices Inc., which 
compiles statistics and rate infor­
mation for the industry.'

Because of the financial prob­
lems. jBUttiicapSImLSaOiaE.ping high-risk industries, and they 
place the b lam e on tne mgn awIFB-r 
given in liability cases.

"The potential fo F  multimillion- 
dollar wdgments exists- even 
though no such award has yet been 
paid in a child-abuse case, saltT 
Frank Neunauser jr . ,  vice p re i ld if ll 
o f A lb  R is k  ManageihHH lBC7. ' in  
insurance group baseo in NgW 
York . "M ary o! us believe we are 
hying under a to rt system tM t '15 
airrip letely out o f control." "

But J. Robert Hunter, former 
head of the Federal Insurance Ad­
ministration during the Ford and 
Carter administrations, u id  that 
the insurance industry ia using the 
courts “as a scapegoat.”

•It's a self-inflicted problem, and 
to take it out on day-care centers is 
wrong,”  said Hunter.
r -------------

Mike Causey is an loca­
tion. The Federal Diary mill 

— 1 •ni^* kt returns.
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Insurers Told: Exit Some Lines
By JAMES NOLANjoum *i o> C o m r m m  . .» «

WOODBRIDGE, NJ. -  Tbe in­
surance industry should quit cover- 

•log doctors, chemical mannfactnreau 
and corporate officers and directors. 
AfiTThe sooner the industry quits 
such lines of business, the sooner it 
will free itself from its bondage to a 
court system “that has run amok."

This was tbe message delivered 
to a meeting of actuaries here Mon* 
day by John J. Byrne, chairman and 
chief executive officer of Geico 
Corp., tbe Washington-based person­
al lines insurance company. - .

iir. Byrne said that tbe single 
thread running through such lines of 
business for underwriters was that 
they have fallen order tbe sway of 
tbe courts.

"There will be no problem with 
Insuring homeowners or autos la tbe 
coming years,” be said. "But anyone 
who puts his private capital behind 
tines such as malpractice is patting 
himself In tbe hands of a sany Judge 
or jury out in California. To my 
mind, be is absolutely stupid." .*•

Mr. Byrne's comments came in 
tbe midst i l  a discussion at a-meet­
ing of tbe Casualty Actuaries of N< /  
York about what kinds of insurance 
products might be available in tbe 
future. .■-* •

-The touchstone for tbe tocuaskm 
was a presentation by tbe Insurance 
Services Office Inc, an industry-rat­
ing and data-gathering service. Tbe
ISO estimates that in tbe pest fewrsr.4

'Anyone who puts his 
private capital behind 
lines such ms malpractice  . 
is putting h im se lf in the ' 
hands o f  a zany judge  or 
ju ry  out in California.*

• ' a - %*
yuan tbe inaurance industry will 
Buffer a |G  billion shortfall in ca­
pacity. This means that corporate 
America will aot be able to buy all 
tbe insurance it-needs because insur­
ers ability to (ever them, will fall 
short by that amount ,■

Mr. Byrne said tbe Industry was 
responding, to thee? issues in precise­
ly tbe right way by refuting to cover 
lines of business that are hostage to 
court interpretations. "It will be-beut 
for tbe social,good to let ncriety 
know that the problem is not ooe for 
tbe insmance industry but for soci­
ety as a whole. It is right for tbe

• Industry to withdraw and let the 
pressures for reform build in tbe 
courts and in the state legislatures,” 
Mr. Byrne VV* *

V- Be Slid he aaw little hope for 
. reform 2n such things as tbe federal 

program lor. Saperfund, a toxic 
waste cleanup measure. He said tbe 
vast amount of mooey thus far spent 
by Buperfund was to "educate law­
yers on hCw to W ine their suits 
brought on the. petit of .plaintiffs

• against Industry. \  ••
. >  "Anybodjt who Meres his private

«'•

capita! wbcre (be courts can grab it 
has not done the right thing for his 
owners," Mr. Byrne uid.

On a related score. Thomas A
president rf to rtlasuraact 

brokerage firm in New York, said 
that still more pressmr would be 

-•'Enxigin to bear on the American 
jvoperty"and diiftiiliy iMusiry trT 
srofl-erwrilers at lJoyas ol 3opdoa 
.Mr. Greene said that beginning in 
lfM, Lloyd's syndicates would "iiro- 

. ply not wnte reinsurance Ior~IEe 
'American casualty industry, esp£~ 
-dally ip me Unes roentioneo 6y~Mr. 
.••Byrne.” He said turiner that reinsur­
ance unoetorm n wmua vm am y ■ 
Sctste to tbe ISO about a proposed 

.commercial general liability form.
He m a  tEe~wraarne miuui jnprtir- 
uustry w ill not" B rlte  treat!(.Vunle i i  
Ite Jndua tnTTdbn ts the 
form. 1 *

•As to tbe stability of tbe Insur­
ance companies suffering through 
this trying period, at least one of tbe 
actuaries said that current measures 
of ccmpany solvency used by tbe 
National Association of Insurance 
Commissioners were Mss than ade­
quate.

Kevin ML Ryan of tbe National 
Council uf Compensation Insurance 
urged tbe actuaries to model Indus­
try solvency Judgments on a study 

. dooe vy the Aetna Life A Casualty 
Co. a few years ago. •

Aetna studied tbe financial data 
of companies that bad actually 
failed and tbe resultant xrMos were 
absolutely realistic,'Mr. Ryan said.

0)
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Insurers Told: Exit Some Lines
By JAMES NOLAN
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WOODBRIDGE, NJ. -  Tbe in­
surance industry should quit cover* 

•tog doctors, chemical minnfarftnrCL- 
and corporate officers and directors. 
Afia^the sooner "the industry quits 
such lines of business, the sooner it 
will free itself from its boodage to a 
court system “that has run amok." •

This was the message delivered 
to a meeting of actuaries here Mon* 
day by John J. Byrne, chairman and 
chief executive officer of Geico 
Cara, the Washington-based person­
al lines insurance company. - .

Mr. Byrne said that the single 
thread running through such lines of 
business for underwriters was that 
they have fallen under tbe sway oi  

the courts.
"There will be no problem with 

Insuring homeowners or autos to the 
coming years," he said. "Bu* anyone who puts his private capital behind 
hoes such as malpractice is putting 
hiiuself to the hands of i  sany judge 
or jury out in California. To my 
mtod, he is absolutely stupid." ./

Mr. Byrne’s comments came in 
the midst of a discussion at a-meet­
ing of the Casualty Actuaries of New 
York about what kinds of Insurance 
products might be available to the 
future. ‘■' The touchstone for the discmkm 
was a presentation by the Insurance 
Services Office too, an industry-rat­
ing and data-gatberiag service. The 
ISO estimates that in the past few

'Anyone who puts his 
private capital behind 
lines such as malpractice . 
is putting him self in the ' 

hands o f  a xany judge or . 
ju ry  out in Californ ia.* .

. • i!years the insurance industry will 
suffer a 862 billion shortfall in ca­
pacity. This m um  that corporate 
Amtrica will not be able to toy all 
the tosurance it-needs became iwtir- 
a n  ability to eever them.wiil fa il 
short by that amount.

Mr. Byrne said tbe industry was 
inspoodtog.to these issues in precise­
ly tbe right way by refusing to cover 
lines of business that are hostage to, 
court interpretations. "It will to.tost 
for the social,good to let society 
know that the problem is oat one for 
the insurance industry but for soci­
ety as a whole. It  la right for tbe 

.Industry to withdraw and let the 
praKtrcs for reform build to tbe 
courts and in the state legislatures,”

. Mr. Byrne said.
■ He said he aaw little hope for 

. reform is each thing* as tbe federa l. 
program . lor. Saperfuad, a toxic 
waste cleanup msssue. He said tbe 
vast amount o t  money thus far spent 
by 3uperfBnd was to "educate law­
yers on how to ^reflae their suits 
Brought on the. part of plaintiffs 

• against industry. V;.
“Anybody who tones Ms private

 ... M

capital where (he courts can grab It 
has not done tbe right thing for his 
owners," Mr. Byrne said. •

On a related score. Thomas A 
gf to rtiaskraacc brokerage firm to New York, said 

that still more pressure would be 
-’ brought .to bear cn the Amcncai. 
.property ano casuaiiymmisiry by 
‘•ffidenfnters at urfyd’i 'n l London. 
.H T  Greene~jaid that beginning in 
ii( X ,  Lloyd's syndicates would “aim- 

•ply not wnte reinsurance lor the 
American casually industry, tape^ 

-datiy in me unea mentioned by Mr. 
.••ftyrne." he said turtner that reinsur- 
ance''undef* fitd fl  WBUm"Wm»iy 
dictate to tbe ISO about a proposed 

•commercial general liability form.
M e l  Cinhe aaromicrom grancrtoE
dusti-yw u i not write treaties unless 
S t..in du stry  adopts the pew CGL 
tom.

-As to the stability o t  tbe insur­
ance companies suffering through 
this trying period, at least one of tbe 
actuaries said that current measures 
.of company solvency used by the 
Notional Association of Insurance 
CbmmissioMrs art less than ade­quate.

Kevin M. Ryan of tbs Natiwial 
Council of Compensation Insurance 
urged the actuaries to model indus­
try solvency judgments oc a study 

. done by tbe Aetna Life k  Casualty 
Co. a few yean ago.

Aetna studied tbe u sandal data 
o t  companies that had actually 
failed and tbe resaltant ratios were 
absolutely raalhrtic,' Mr. Ryan said.

C L )



insurer^ Urge \ 
Adoption 1 #  
)f New Policy

By JAMES NOLAM
AwiKiglCtmwM

CHICAGO — Tbe « f j  fete of tbe 
mrrlcM liability insurance M a ­
ry hangs on state regulatory *P- 
roral of new liability Insurance
me.

Aa array uf Imurax* kxhstry 
pobesmee argeed Ihta potflkn la 

bearlnp Thursday before a
soil of Insurance regulator? from i 
I  atstee.

Tbe ladeatry rspraMnfeUvs* pro- •
Vied furtberUmV AmericAA (5bl- 

Industry HT "III' IHfllBtyaf • 
lould go unprotected by IMO'Jb If . lifliBf iiiBiiny cimra m tfcti ay 1 
eu  mfen tbe wiuUttAM aw n 'w *  
trwosed uniform commercial j e g  , 
»ral liability form for aw by Jaa. I, .

~ l i e  bearings were orgaabod by !
Itlnob, New York aud Texaa bear* ' 
mce commissioners afUr a  meeting 
ii Ike National Association of Inser- 
inee Commissioners la Kanaaa City 
a  June.

Tbe commUa fo tt t  a t that time 
laid they felt they wanted to  beer 
From tbe Industry ia  a single preaao ' 
laltoa, rather thaa taking teatlmoey I 
on a aUte-by-ctale bails aa b  usually ' 
the case wfaea Insurers seek approv­
al for a new policy form.

minds Inmaoca Director Jofea 
K. Washburn, chalrmaa of the regu­
lator panel, grouped supporter* of ' 
be mw policy la the morning and 
afternoon session.

Opponents, such a t tbe Rbk and 
Insurance Management Society, the 
voice of corporate Insurance buyers,
were lo presect their case later la 
the day and continue this morning.

Speaking in support of the new 
policy John C. Morrison, a senior 
vice president at Cigna Corp., u id  
the use of 'he new commercial gen­
eral liability policy drafted by tbe

Insurance Services Office, aa lade*-
try policy-making group, =wlli bdp 
to forestall a very aerioue threat Us 
the financial solvency of some mem­
bers or oar industry.

‘Without approval of Ibe m w  0 0  
program, there will likely be aa un­
acceptable number of Insurer Insol­
vencies -  and this problem could 
have disastrous consequences for the 
general public.”The ISO lo a statement said the 
Industry’s existing -occurrence" poli­
cy would be replaced by a 'claim*- 
made" version.

An occurence policy cover* the 
Insured for injury and property dam­
age that happen during tbe policy 
contract year.The cluima-made policy covert 
the Insured only if * claim b  made 
f r '  the damage during the year the 
policy is In force.Christopher C  ManefleM, vice 
president and general counsel, Liber­
ty Mutual Insurance Co. said Uuit 
•unless we act positively, our Indue- 
by may not be able to provide Ike 
risk shifting and loss distribution q<h 
parity which our customers require 
and society demands.”

Fred f t  Marcoo, DO executive 
vice president end chief operating 
officer, said, -There has been a com­
plete breakdown la confidence on 
tbe port of risk taken: confidence la 
the predictability cf kas, the effica­
cy of the eofcrwrftlnf process end 
the ability of Insurert to control 
their own financial desCntoe."

Supporters of tbe new policy were 
united ia placing the major *i=re of 
the blame for the crisis on tbe Judi­
ciary system.Industry officials say almoet with 
one voice that It to the courts wddl- 
nltkn of policy contract lam.-nage 
that has led to awards la pollution 
lie? Mty, product liability and medi­
cal malpractice that are bankrupt­
ing liability underwriters.

Gerald Wakefield, chief execu­
tive, North American reinsurance di­
vision of C.T. Bow ring k  Co., pres­
ented tbe views of Lloyd's of London 
reinsurers, vigorous supporters of 
the new policy.

Mr. WifctfoH weeded,tbitwoyd'i cannot dictate to American 
regelattH Mi JMIk-y ipjMVftl, M l P.S 
wryiy ma mat if me new form u
not approved, Lloyd's will Hftl IV !B- 
f.irc American liability UlWrwrH- 
ers.

I Worldwide reinsurance capacity 
1 at thb Juncture b  so short that f«r- 
I her erosion could cause a funda­
mental change In Ih# fabric of the 
US. Insurance Industry's mode of op­
eration.”  He concluded: ‘ ISO's pro­
posed new daims-made form cer­
tainly goes a long way toward the 
retention of such rc'nsurance market 
support which currently looks so ten*

Tbs Ssdcstjy spokesmen rrisrsed 
to the bearing table later In the day 
for questioning by (he Insurance 
commissioner*.

Vs. Occurrence>0vtW  of C o * n w v »  PmN
CHICAGO — Tbe casualty In­

surance Industry and Its biggest 
customers, corporate America, we 
havir.g problems with words.

Three words In particular.
The words occurrence end 

claims made refer to that most 
Important facet of the insurance 
business, the payment of claims 
and the question of who will make 
the payment.

To put It m  shnply as b possi­
ble, no small thing In a sea of 
policy language complexity, when 
you buy an occurrence Insurance 
policy, your claim b good for dam­
ages you sustained in the period for 
whfcb you paid the premium; usu­
ally one year.

You may not dbcover tbe dam­
age until years hter, but still your 
claim b valid and the underwriter 
who sold you that occurrence poli­
cy must pay the claim.

11 you bought a claim* made 
policy, your claim b good c"-v  :f 
you file the claim during tf» 
in which the policy contract

So if you are a doctor oi make 
your living by making anything 
from cookie tins to Insect spray, 
you meet assuredly want that oc­
currence coverage. Who knowa 
what yon did 10 year* ago to lay 
yuurself open to a claim?

Now we get to tbe sticky part
It b the occurrence policy and 

tbe way law courts are defining the 
words therein that b bleeding the 
casualty Industry white. Industry 
leaders say.

The hwurance kxhwtry, there­
fo re , w and IA H l l  U llly ClUllllS 
made coverage beginning in Jan­
uary 1996. "

In (he profess, the coverage af­
forded by the occurrence policy as 
it Is understood by (he corporations 
who buy It would be no more.

Understand!/, then, tbe Risk 
and Insurance Management Soci­
ety, the voice of Insurance buyers 
for America's corporations, Ls, lo a
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11CA00 — Major state Itmr- 
regulators were openly skeptl- 
ast week a boat the proper* 
malty inasslry's plans to w  a 
commercial genrral liability 
•rd policy form.
hearing* convened by Um till* 
rasrance Department, regula- 
rotn New York, Text?, Coo* 
at and Illinois said time and 
that the Insf-ance Industry 
Intent on reducing the amount 
tillty coverage corporations 
toy beginning in January.
Iher, th# regulators argeed 
dnstry reprmentativce during 
toure of Intenae questioning ‘ 
e proposed ooUcy. was nrooh 
"npiex for coroorkto (marine* 
to eoderetond. • .

« than a doaen lmnstry fepre- 
ves coentered with Argemenb

ostry.
burden of (he tndfetrfs ease 
rried by delegatee from the 
ce Services Of Ike, 'an Indue* 
ded policy-making body, 
its fashioned the new policy
f the Industry arguments ran 
ad that casually underwrit- 
< been suffering catastrophic 
i recent years.y<ft of London dewgeto who

s new policy form w;m aa 
* necessity for the surrival of

T expressly for  the roecU n f 
IT  unless the ImFiutnr 
milted lo adopt ibc~ new

Lloyd's has had a substantial pool*
Hofr-rcrpwr wnrroppwnHr
AlrtCNMTl "Pi.- .xry anderwrlteH

La tor, Fred H. Marcon. BQwtfr. 
etlve vice president, conceded that* 
Che possibility o f new HUglHon had"
.bwn nwea oh me mma vt tttow wtpWHft wifljnJrbHtd ™

nnil.illAa 1 M  i-HUirnnmgntor un: ‘he new jurm. Bui, he added,'*TyT poflulldh 3M fcHffirM fftoWa r im­
pairment coverages. ' Jdirectors and 
officers liability"and medical ana 
other professional malpractice cov­
erages.

The Industry forum w it organ­
' l l  by commissioners from Illinois, 
Texas and New York. Thay were 
Joined by commissioners and staff 
regulators from 14 other states after 
they found they were reacting In a 
piecemeal fashion to pleas from the 
Industry, stain by state, for permis­
sion to adopt the new system.

Although tbe commissioners pro­
tested that they were open minded 
about the Issues, their questioning 
showed mounting skepticism

For example, Peter Ciltles, Con­
necticut commissioner, said that tra-

.  formally- tin* 
other course if It Is towiuu/ tfT lias

*__________ survive.
At another point, Gerald H .d 

Wakefield, chief executive, North 
American reinsurance division of 
C.T. Bowrlnj at Lloyd's of London, 
employed an extended anecdote to 
explain the genesis of a legal liabili­
ty principal.

He said that a British court had 
ruled In the davs of Queen Victoria 
that If a householder wasl'Idbl 

I enough to keep a tiger In the back 
garden, the householder was liable 
for damages the tiger uid when he 
got out

At a later moment In tbe proceed­
ings, Mr. Wakefield sought permis­
sion to address the panel on a point.

?

.... „  , ____..._____   "Fine," said Janies P. Corcoran,dltiooatly the' Industryposition on a • New Yoi1t lniUriince mptrinlertd^
new policy filing has been that poll- pIeaw ,lona u „  s
cy contract language la virtually hw, „ Uy lhe new poll-cast In bronxe and should not be 
changed.

‘-'he purpose of this whole exer­
cise Is to avoid litigation. But aren't 
we going to Just march lock stop Into 
court on this issue?" Mr. Gllles said. 

"When the Industry does not want

cy forms was repeated at the meet­
ing by a diJegatien from the Risk 
and insurance Management Society, 
i s  orp.^nirdTTMrcjngrnrymw t orpa- 
rate Insurance ouyen . ~ —

William Hlick Jr. o f the Allen

he Lloyd’s Trianrrnos Id discoattopebacMnfAmer-' 
iderwrllere IorU>witVfl>uc^ 
vould severely UiAll t l f r o a :
71 kbinty tff bay winmwuag
■cadlnil rBkl M ItfgjBTtlBgiF 
:h as a supertanker sinking, 
ore oll wcll disaster and the 
ig claims associated with the 
India, gas leak catastrophe 
ted more tifab 2.0W m  W  

ms of thousands more less 
'cat agot

■wnen the industry does not want Group, a New York auto parts mak­
es to approve something in a policy er, and spokesmen for the society, 
form the argument Is made that If said the group stood fast on the pool- 
you ehcnge it, we will havu to go and tion It took In public hearings before 
litigate. And you know what this the New Yura Insurance Depart-
means In the courts, so for God's ment In May. __
sake, donl do that to us. The society then accused the ISO

-Now you are asking aa to ap- of ‘ an abuse of the arttilrusl exempt 
prove a form which Is going to make l ion granted to insurers by 
some very dramatic changes In a McCatrars Ferguson Act," and 
whole host of areas. How do yoc 
avoid the courts?" Mr. Gllles said.

Richard Savage of the ISO said 
that the danger of litigation was

IFF
CRe new 
SRIF

:w po! 
litile Hey had been THaT

Fashioned
 or no concern as to the

Impact these changta HllLhflyfi_poI
_ _ . theJwuccd.of.Mtentirl claimanto.’’lessened because the new contracts <

were worded most carefully.
To put the kindest face possible 

or the rlialter, the response drew 
laughter from the regulator's table.
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The American Insurance Association (AIA) is a trs*.'e association which 

represents 172 property and casualty insurance companies. The member 

companies of the Association provide a majority of the coamercial line
e.

insurance coverages written throughout.the United States. Some of AIA's 

members provide general liability coverage to p< essional day care centers. 

Liability insurance is provided to som* family day care homes through the 

application o f . the ^business pursuits" endorsement which removes the business 

exclusion from the homeowner's policy.

Professional day care centers and family day care homes are currently 

experiencing a liability Insurance availability and affordability problem. To

the extent that state law mandates the acquisition of general liability
%

insurance coverage as a prerequisite for doing business, the 

availability/affordability situation is exacerbated. Current insurance market 

conditions for professional day care centers suggest a market in transition 

rather than chaos. The countrywide experience for those companies reporting 

premium and loss data to the Insurance Services office, inc. (ISO) for 

advisory r atemaking purposes for day nurseries appears to conform with the 

current loss experience for the majority of commercial insurance lines. If
\

expense factors are built into the loss and loss aajustsuant data for day care 

nurseries provided by ISO, the combinsd ratio approaches the aggregate general 

liability combined ratio of 152. Although these losses clearly indicate the 

need for increased cates, they do not suggest that insurers shmiirf .htndon the 

m a r k e t .

Insurance availability and affordability problems are not confined to tbe
#

day care industry. Societal litigiousness and our legal system's movement
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Good morning. Mr. Chairman, members of the subcommittee, 

thank you for the opportunity to testify on the sharp 

increases in insurance premiums and widespread cincel1ations.

Consumers of insurance products in America are facing a 

crisis. The crisis is not one of availability nor one of 

affordability, but one of confidence. This crisis in 

confidence lies in whether this Congress will take necessary 

steps at the federal level to give consumers relief from 

abusive practices of the insurance industry.

By massively canceling ^olicis£ or rofusing to sell coverage 

without 300 to 1000 percent increases for day-care centers, 

nurse-midwives, transit authorities,.physicians, 

municipalities, fishing fleets— to name a few sectors of the 

economy— the industry is betting that the resultant pressure 

will lead the states to grant (excessive) rate increases and 

changes in policy forms, and the state legislatures and the 

Congress to enact restrictions on injured people's right to 

sue. The insurance industry is gambling for high stakes, if 

successful the bet will pay off in billions.



The insurance industry has won an this bet once before.

There seems to be an u n d e r w r i t e r s ' 10-year itch of greed 

operating here. Ten years ago, the companies bellowed about 

the "medical malpractice and product liability crises" and 

got higher premiums from state authorities and favorable 

changes in the laws in many states. Subsequent studies, 

including one by the U.S. Department )f Commerce, revealed no 

such crises but the damage was done to consumers' rights and 

their packetbooks. W Insurer profits soared.

Now, 10 years later, we are witnessing what actuary Robert 

Hunter calls "a. manufactured crisis intended to bloat insurer 

profits and reduce victims' rights.* Already, in the first 

six months of 1985, auto insurance prrmiums have risen 9.1 

percent, more than the rate of increase for all of 1984. 2/

At this rate, auto rates will rise 18.2 percent this year, 

far in excess of increases in claims or inflation. All the 

elements for a repeat of the 1975 "crises" are in place.

Even the Congress has fallen into line. Bills are pending 

or will be introduced before the House and Senate that would 

restrict victims' rights in product liability, medical 

malpractice and admiralty related suits.

It is to be hoped that this "strike 'em or gouge 'em" gamble 

will backfire. Americans da not like companies which refuse 

to sell to them, or which refuse to sell to them unless they 

get three or five nr ten times the previous price. The 

insurance industry is brazenly unique in these quantum price



jumps or arbitrary refusals to deal. Th.s kind of abuse

turns people off. If the insurance industry is n«ulectively 
*

going on strike, or abandoning certain markets or imposing 

wildly extortionate prices, then federal or even state 

government pools of insurance can be established u  provide 

coverage for people who ln^e coverage through no fault of 

their own. The Congress ,-ould articulate standards by which 

the states must regulate insurance. The Department of 

Justice could investigate and take steps to protect 

consumers.

Insurance is a necessity and affected businesses cannot be 

required to close down. Products which are safe and 

beneficial might be kept from markets. Physicians and 

surgeons may quit practice because of unavailable or 

unaffordable insurance. Society cannot furction properly 

when its cc .imerce is so disrupted. When those same insurers 

refused to offer insurance to properties in the center cities 

during the disruptions of the '60s, the federal governmment 

offered the FAIR plans that kept insurance available in the 

cities. The government made money in this business, contrary 

to insurance industry predictions.

The government has suffered insurance in the past when private

insurers have balked  crop insurance for farmers, bank

deposit insurance for savings accounts, crime insurance in 

the less affluent areas of the country and for some years 

flood insurance for properties on flood plains. Federal law



has facilitated self-insurance pools for companies which 

want to get together for coverage in the product liability 

area. So the insurance industry is gambling also with the 

risk of inviting Uncle Sam's intervention and self-insurance- 

by syndicates of theLr •former customers.

Leaders in the industry think they will win. T h e y ’vs wan 

before. John J. Byrne formerly head of GEICO Insurance and 

new CEO of the Fireman's Fund has said; "It is right for the 

industry to withdraw and let the pressures for reform build 

in the courts and in the state legislatures." 3/ Thomas A. 

Greene, president of his own reinsurance brokerage firm, has 

said Lloyd's would "simply not write reinsurance for the 

American casualty industry." 4/ Gerald Wakefield , a 

Lloyd's representative was reported as having wryly said that 

if new policy forms limiting insureds' rights were not 

approved, Lloyd's would not reinsure American liability 

underwriters. 5/ Lloyd's chair Peter Miller said later that; 

"This is not a threat." &/ The Subcommittee would advance 

the purpose of its inquiry were it to examine the lobbying 

and pressures on domestic insurers and state regulators and 

lawmakers by this British giant, Lloyds of London —  a major 

initiator of the domestic insurers' over— reaching.

Instead of this massive industry using its economic leverage 

for claims prevention by advancing pollution control and 

clean-up, safer consumer products and workplaces; instead of 

using its leverage to help stabilize the economy, it is, with



■few exceptions, behaving like a spoiled brat. The insurance 

industry should be more than a cash cow; iv should be a ^

safety bull to reduce the basis for claims. This spoiled brat
4

must be weaned of the fruits of its manufactured "crises" and 

not allowed to increase prices while restricting cover for 

insureds and the legal rights of victims.

For example, Engineering Times reports that the main 

underwriters for the 11,000 architectural/engineering firms 

will include a "pollution exclusion" in all future policies.

This means that firms working on municipal treatment plants 

or projects involving emissions or recycling, reconditioning 

or reclaiming waste products won't have insurance for these 

activities. Other policy changer- <ould include the cost of 

defending suits within the limit of liability in a policy.

This means that if a buyer has a million dollars of coverage 

and the insurer defense lawyers spend a million dollars 

defending the suit, nothing remains for any victim recovery.

The insurance companies are using judges and juries as their 

favorite whipping boys, blaming verdicts and settlements for 

their troubles. Their favorite figure to bandy about is 

"S3.8 billion in losses last year." A U.S. General 

Accounting Office (GAO) report on insurer profitability shows 

a S300 million profit over underwriting losses last year for 

the property/casualty insurance industry. 7/ If insurers are 

losing so much money, why are their stocks selling at record 

prices on the stock e x c h a n g e r . A . M .  Best's Insurance Index C

__
5
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shows an increase of 30% -for property/casual ty stocks in the 

•first six months of 1985. The S&P Industrials languished at 

a mere 14% and the Dow Jones Industrials at a paltry 10% for 

the first six months of 1985. 8/ If insurers are losing so 

much money, why are stockbrokers recommending that these 

companies are such great buys? The brokers know that the 

industry will continue to be as profitable as it has been 

over the last 10 years where, according to the GAO, . 

investment income has exceeded underwriting losses by $72. 1 

Billion (and they got a *63 million tax refund)! 9/

It will take an informed citizenry and an informed media to 

stop the great insurance industry boycott of 1985. This 

hearing is an important first step toward providing that 

essential information. The insurance industry must be 

required to support its assertions of losses with data 

unencumbered by accounting flimflam. During the phony 

product liability crisis in the mid-seventies, this industry 

would not even produce data as to how much was paid out in 

verdicts and settlements compared to what it took in in 

product liability premiums. I hope this is only the first of 

a series of hearings on the insurance "crisis" and that 

perhapsv regional hearings might be held to give all of 

America the opportunity to see that the crib's need not be 

manufactured, but rather that they see a renewed dedication 

by the Congress to the protection of all consumers.

I would like to include far the record some detailed letters



by small businesses who have been abandoned or gauged by 

insurance companies.

Thank you.
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OFFICE OF THE COMMISSIONER

December 17, 1985

Honorable Bill Sheffield 
Governor
Juneau, AK 99811 

Dear Governor Sheffield:

As chairman of your Task Force on Insurance Availability and Pricing, it is my 
pleasure to submit the report of the task force. I believe we have fulfilled 
our clearly delineated responsibility. The report summarizes the testimony 
and documentation presented to the task force without making specific recom­

mendations.

The issue of insurance availability and pricing is expansive. The task force 
accumulated a huge amount of documentation on the subject. The documents 
appended to the report are only a fraction of the available data. We included 
in the report only the minimal documentation necessary to adequately explain 

the issues.

The task force believes that insurance issues will continue to be at the fore­

front for at least another year. We also believe that an ongoing review of 
insurance issues would be beneficial.

Throughout the work of the task force, the issue of tort reform was suggested 

as one of several probable causes of the insurance crisis.

It is apparent that tort reform will be a major issue in the next Legislature 

and will receive prominent attention. You may, therefore, wish to consider 
appointing a task force or advisory group to further study this specific 

issue.

The task force is pleased to report to you that State agencies universally 
expressed their desire to wo^k with licensees, vendors and contractors to 
resolve insurance problems stemming from State mandated insurance require­

ments. We believe this reflects positively on your Administration.

Thank you for giving us this opportunity to assist.

Sincerely,

/?  /
/ I . .. '{S. 6 HU !Lt LU

Loren H. Lounsbury J
Commissioner
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08-H2LH 121885b
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SCOPE

The Task Force has been charged with determining the scope and seriousness 

of problems of insurance availability and pricing.

Prior to appointment of the Task Force, it was recognized that a crisis 

existed in insurance. No one had compiled sufficient information on the 

various groups affected or the extent of the problem to delineate clearly 

what the real crisis is. Although many solutions were being proposed 

(from all sides), the basis for rational examination of the entire problem 

had not been collected.

The intent of this Task Force Report is to delineate clearly the problem, 

examine the reasons for the problem, define the persons or groups affected 

by the problem, capsulize pertinent testimony, and to present the docu­

ments and evidence collected by the Task Force.

It is not within the scope of the Task Force to make recommendations or to 

endorse recommendations made by others.



SUMMARY

The Task Fo^ce has found that the problems associated with insurance 

availability and cost are not unique to Alaska. They impact directly or 

indirectly every citizen in the entire country.

Many underlying causes contribute to t*ie numerous separate problems which 

have been referred to as the insurance crisis. We have verified to our 

satisfaction that the majority of major insurers definitely have lost sub­

stantial amounts of policyholder surplus during the past year. This 

impairs their ability to offer as much insurance to consumers, because of 

diminished financial capacity. Many insurers have been put into liqui­

dation or rehabilitation by State regulators due to severely impaired 

financial condition.

Insurers acted foolishly in overcompeting for business in prior years in 

order to rc-ap investment income. When investment yield fell at the same 

time that insurers were experiencing higher than anticipated claims 

awards, premiums were forced to adjust dramatically upward and underwrit­

ing criteria tightened.

The Insurance Report for 1985 prepared by the Division of Insurance com­

piles premium and loss figures for admitted insurers for calendar year 

1984. It indicates that the experience of insurers in Alaska was uneven. 

Some insurers had profitable years while oth„<s were not so fortunate.
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However, overall insurers had better pure loss ratios (claims vs. 

premiums) in Alaska than the national average. Although comparisons of 

prem' <m and losses do not account for the expenses of operation, these are 

similar comparisons to other types of comparisons included in the appendix 

for national experience. Despite a better than average performance, the 

small volume of business and high cost of operation still makes Alaska a 

less than attractive place to insure risks. A significant factor to con­

sider when reviewing the report is that the accumulation of coverages for 

premium and loss comparisons, tends to hide bad losses by a particular 

subcoverage by combiring them with profitable subcoverages to show an 

average loss or gain. Thos, day care experience is comingled with many 

other lines making it impossible tn examine it separately.

It appears that insurers are selecting out subgroups of coverages to 

improve profitability, to mesh with reinsurance coverage, or to concen­

trate their efforts in areas they feel more competent to underwrite.

The Task Force finds that in Alaska most coverages are available at some 

price either from the regulated or unregulated insurance market, for those 

insureds chat have good claims experience and are high quality risks. 

However, excess policy limits are sometimes unavailable, and insurers who 

have been largely unprofitable have limited capacity to issue insurance 

policies even at adequate rates.
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FINDINGS

THE TASK FORCE CONCLUDES THAT EVERY ALASKAN IS DIRECTLY OR INDIRECTLY 

AFFECTED BY THE HIGHER COST OF INSURANCE WHICH IS BEING DEMANDED IN 

TODAY-S MARKETPLACE.

THE TASK FORCE FOUND THAT THE BEST RISKS OF MOST CLASSES OF BUSINESS 

WERE INSURABLE AT LEAST FOR PRIMARY LIMITS IN VIRTUALLY ALL CASES IF 

THE INSURED WAS WILLING TO PAY THE HIGH COST. MUCH, BUT NOT ALL, OF 

THIS INSURANCE WAS OFFERED IN THE UNREGULATED SURPLUS LINES MARKET.

WE FURTHER FOUND THAT HIGHER POLICY LIMITS WERE NOT READILY AVAILABLE 

IN MANY CASES.

THE TASK FORCE FINDS THAT TORT REFORM WAS RAISED AS A SIGNIFICANT 

ISSUE BY MANY WITNESSES. TORT REFORM IS A BRO*D CONCEPT WHICH HAS 

MANY SPECIFIC PARTS EACH OF WHICH REQUIRE EXHAUSTIVE STUDY AND IS FAR 

BEYOND THE SCOPE OF THE TASK FORCE TO COMMENT KNOWLEDGEABLY ABOUT.

THE TASK FORCE ACKNOWLEDGES TWO PREVIOUS REPORTS, THE REPORT OF THE 

GOVERNOR'S MEDICAL MALPRACTICE INSURANCE COMMISSION (1975) AND THE 

BODILY INJURY REPARATIONS ADVISORY COMMITTEE (1979) BOTH OF WHICH ARE 

INCLUDED IN THE APPENDIX. THESE REPORTS BOTH CONTAIN COMMENTS ON TORT 

REFORMS.



E. THE TASK FORCE FINDS THAT THE INSURANCE CRISIS IS NATIONAL OR INTER­

NATIONAL IN SCO°E. THE PROBLEMS EXPERIENCED IN ALASKA ARE NO DIFFER­

ENT THAN EXPERIENCED IN OTHER STATES.

THE TASK FORCE FINDS THAT MANY THINGS ARE CURRENTLY BEING DONE TO EASE THE 

INSURANCE CRISIS. THE FOLLOWING ARE AREAS WHERE THF STATE IS ACTIVELY 

WORKING TO RESOLVE THE PROBLEMS.

1. THE DIVISION OF RISK MANAGEMENT HAS BEEN WORKING WITH STATE 

AGENCIES ON REVISION OF STATE CONTRACT INSURANCE REQUIREMENTS.

2. THE DIVISION OF INSURANCE HAS ESTABLISHED A MARKET ACCESS PROGRAM 

TO ASSIST INDIVIDUALS IN LOCATING INSURANCE COVERAGE.

3. THE DIVISION OF INSURANCE HAS ESTABLISHED THE CADIS (COORDINATION 

OF ALASKA DAY CARE INSURANCE SEARCH) PROGRAM TO IDENTIFY 

POTENTIAL MARKETS AND SHARE INFORMATION WITH BOTH INSURANCE PRO­

DUCERS AND DAY CARE OPERATORS.

THE TASK FORCE RECOMMENDS THAT THE DOCUMENTS COLLECTED DURING THE TASK 

FORCE RESEARCH BE READ BY ANYONE WHO INTENDS TO PROPOSE A SOLUTION TO THE 

COMPLEX PROBLEM WE ADDRESS AS THE INSURANCE CRISIS.
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HOW INSURANCE IS REGULATED

INSURANCE IS A HIGHLY REGULATED INDUSTRY IN WHICH THE INDIVIDUAL STATES, 

NOT THE FEDERAL GOVERNMENT, HAVE COMPLETE JURISDICTION. IN ORDER TO REGU­

LATE INSURANCE MORE UNIFORMLY AMONG THE STATES AND TO AVOID SERIOUS DUPLI­

CATION OF EFFORTS, THE STATE REGULATORS CREATED THE NATIONAL ASSOCIATION 

OF INSURANCE COMMISSIONERS.

THROUGH THE NAIC, ACCOUNTING AND FINANCIAL REPORTING BY INSURERS HAS BEEN 

STANDARDIZED AMONG THE STATES. EVERY ADMITTED INSURER DOING BUSINESS IN 

ALASKA MUST FILE THE STANDARD NAIC FINANCIAL REPORTING STATEMENT WITH THE 

DIRECTOR OF INSURANCE. THE ANNUAL STATEMENT IS COMPREHENSIVE AND IS 

SPECIFICALLY DESIGNED TO REFLECT THE INFORMATION REQUIRED TO DETERMINE THE 

FINANCIAL HEALTH OF THE INSURER. THE DIRECTOR HAS THE AUTHORITY TO CON­

DUCT EXAMINATIONS OF INSURERS IN ORDER TO VERIFY THE TRUTHF' LNESS OF THE 

FINANCIAL STATEMENTS. EACH COMPANY IS PERIODICALLY EXAMINED TO DETERMINE 

ITS SOLVENCY, BY NAIC TXAMINER TEAMS, M<\DE UP OF EXAMINERS FROM VARIOUS 

STATE INSURANCE DEPARTMENTS. ALASKA CONDUCTS SOME OF ITS EXAMINATIONS 

THROUGH NAIC EXAMINATION TEAMS.

THE NAIC ENTERS INFORMATION FROM INSURER FINANCIAL STATEMENTS INTO ITS 

COMPUTER WHICH IS DESIGNED TO COMPUTE SIGNIFICANT RATIOS AND COMPARISONS. 

COMPANIES WHOSE RATIOS ARE FOUND OUTSIDE THE NORMAL PARAMETERS ARE 

TARGETED FOR IMMEDIATE EXAMINATION. IN 1985, OVER 200 INSURERS FAILED 

SEVEN OR MORE OF THE ELEVEN RATIO TESTS.

t #  1
/
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THE NEED FOR IMMEDIATE EXAMINATION OF THESE COMPANIES HAS SEVERELY TAXED 

THE ABILITIES OF THE STATES' EXAMINER TEAMS TO CONDUCT TIMELY EXAMINATIONS 

OF THE MOST SERIOUSLY TROUBLED COMPANIES.

ALASKA ALSO DEPENDS HEAVILY ON SURPLUS LINES INSURERS WHO OPERATE IN A 

TOTALLY UNREGULATED SYSTEM. ALASKA STATUTES REQUIRE INSURANCE PRODUCERS 

TO ATTEMPT TO PLACE INSURANCE IN ADMITTED OR REGULATED INSURERS FIRST. IF 

COVERAGE IS UNAVAILABLE IN THE ADMITTED MARKETS, THEY MAY PLACE COVERAGE 

THROUGH A SURPLUS LINES BROKER IN THE UNREGULATED MARKET. ALASKA RELIES 

HEAVILY ON THE SURPLUS LINES MARKET FOR MARINE, AVIATION, PROFESSIONAL 

LIABILITY, EXCESS LIMITS AND OTHER NONSTANDARD CLASSIFICATIONS. NO RATE 

OR POLICY FORM RESTRAINTS APPLY TO SURPLUS LINES INSURERS.

ALL ADMITTED INSURERS DOING BUSINESS IN ALASKA ARE REQUIRED TO SUBMIT 

INSURANCE RATES AND POLICY FORMS TO THE DIRECTOR OF INSURANCE FOR APPROVAL 

PRIOR TO USE. ONLY A FEW EXCEPTIONS TO THESE FILING REQUIREMENTS EXIST. 

STAFF LIMITATIONS PRECLUDE THE DIVISION FROM CLOSELY SCRUTINIZING EVERY 

RATE AND FORM FILING PRESENTED; HOWEVER, THE DIVISION DOES A CURSORY 

REVIEW OF EACH FILING TO SELECT A LIMITED NUMBER FOR DETAILED EXAMINATION. 

RATES ARE REVIEWED TO DETERMINE THAT THEY ARE ADEQUATE BUT NOT EXCESSIVE 

BASED ON PROBABILITIES OF FUTURE EXPECTED LOSSES ACCORDING TO THE BEST 

ACTUARIAL INFORMATION AND ASSUMPTIONS AVAILABLE.
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PUBLIC TESTIMONY

The Task Force heard testimony from a broad spectrum of Alaska's entrepre­

neurs. Represented in this group were day care facilities, architects, 

engineers, aircraft operators, commercial vehicle operators, bar owners, 

fuel oil distributers, commercial fishermen, school districts, munici­

palities, security services, nonprofits, Native corporation.,, school bus 

contractors, and State agencies. It is safe to speculate that, with the 

possible exception of private passenger automobile insurance and home­

owners insurance, all property and liability insurance has been affected 

to some degree by the current insurance market situation.

Anyone who needs to purchase property and liability insurance will be 

affected by higher insurance cost this year. Additionally, the Task Force 

learned that some businesses faced higher rate increase- han others. 

Liability insurance rates increased more than property rates and some 

types of liability coverages increased more than others.

THE TASK FORCE CONCLUDES THAT EVERY ALASKAN IS DIRECTLY OR INDIRECTLY 

AFFECTED BY THE HIGHER COST OF INSURANCE WHICH IS BEING DEMANDED IN 

TODAY'S MARKETPLACE.

Several witnesses testified that they were unable to obtain any insurance 

coverage whatsoever. Further examination by Task Force staff reveals that 

several different reasons for the I can't get insurance" statements.



Some have been offered insurance at a price which is deemed to be so high 

as to preclude purchase. Others have been told by one or more agents that 

it isn't available. Task Force staff has successfully found markets for 

the majority of these people after canvassing the marketplace. Coverage 

was not always inexpensive but was available in most cases if enough time 

and effort were expended. In the few cases where insurance was not found, 

the particular risk was not insurable even though others in its same class 

of risk were insurable. Examples were individual claims history, con­

dition of a particular fishing boat and inability or unwillingness to 

institute loss control measures. In only a very few cases was no coverage 

found for a class of risk. Pollution coverage and sexual abuse coverage 

for day care operations were not offered at any price.

Division of Insurance staff were successful in finding limited markets at 

some price for wooden fishing vessels, fuel distributors, day care 

operators, fireworks display operators, liquor liability and others when 

the particular policyholder did not have poor loss history or an unsea- 

wcrthy vessel.

A related problem was nonavailability of required excess limits coverages. 

Although liquor liability is available for primary limits of $300,000 per 

occurrence, higher limits were not always found. The same is true in 

other classes of insurance such as fuel delivery, day care, and pro­

fessional liability. If entrepreneurs require high policy limits, they 

may not always be able to procure them.
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One reason given for lack of higher limits was the inability to generate 

enough premium in the excess layers where losses are less frequent but 

more severe. Another reason was primary insurers lacked the internal 

capacity to retain the exposure and were unable to find reinsurers to 

share the risk.

THE TASK FORCE FOUND THAT THE BEST RISKS OF MOST CLASSES OF BUSINESS WERE 

INSURABLE AT LEAST FOR PRIMARY LIMITS IN VIRTUALLY ALL CASES IF THE 

INSURED WAS WILLING TO PAY THE HIGH COST. MUCH, BUT NOT ALL, OF THIS 

INSURANCE WAS OFFERED IN THE UNREGULATED SURPLUS LINES MARKET.

WE FURTHER FOUND THAT HIGHER POLICY LIMITS WERE NOT READILY AVAILABLE IN 

MANY CASES.

Many persons testified about what they felt was the underlying cause of 

the insurance crisis and their own personal crisis if insurance coverage 

was unavailable. Summary of the testimony of the vast majority of the 

witnesses leaves the Task Force with the impression that the witnesses 

were frustrated with the liability imposed upon them by the courts or by 

their insurers settling cases in which they did not feel they were liable.

Although witnesses expressed willingness to accept responsibility for what 

they interpret as their own negligence, almost everyone expressed resent­

ment of the actual or potential negligence and related high awards 

assessed against them by the legal system. In short, they believe the 

theories of negligence and compensation imposed by the civil justice
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system are out of synch with their own. The proposals of the Citizens 

Coalition for Tort Reform included ir che appendix summarize the various

specific suggestions made by the pro tort reform witnesses.

Two witnesses gave testimony in opposition to tort reform. The disparity 

in numbers of persons for and against tort reform relates to the nebulous

r
0

,

These are in most cases persons who have not yet been injured but who will 

in the future s^ek recovery through the civil justice system. Since they 

are presently unidentified,-they did not testify. Clearly aligned with 

this group of future benefactors of the present system are the attorneys 

who have represented injured parties in the past and who presumably will 

be asked to obtain recovery for persons injured in the future. In 

essence, they testified on behalf of their future clients.

Paul Cossman's letter to the Task Force summarizes the testimony in 

opposition to tort reform and is included in the appendix.

THE TASK FORCE FINDS THAT TORT REFORM WAS RAISED AS A SIGNIFICANT ISSUE BY

MANY WITNESSES. TORT REFORM IS A BROAD CONCEPT WHICH HAS MANY SPECIFIC 

PARTS EACH OF WHICH REQUIRE EXHAUSTIVE STUDY. IT IS FAR BEYOND THE SCOPE 

OF THE TASK FORCE TO COMMENT ON TORT REFORM AT THIS TIME. THE TASK FORCE 

ACKNOWLEDGES TWO PREVIOUS REPORTS, THE REPORT OF THE GOVERNOR'S MEDICAL 

MALPRACTICE INSURANCE COMMISSION (1975) AND THE BODILY INJURY REPARATIONS 

ADVISORY COMMITTEE (1979) BOTH OF WHICH ARE INCLUDED IN THE f°PENDIX.

THESE REPORTS BOTH CONTAIN COMMENTS ON TORT REFORMS.



DOT INSURANCE REQUIREMENTS

During one of the Task Force meetings, Department of Transportation 

requirements for contractor bonding and insurance were discussed.

Although the department has the ability to waive bonding requirements, 

they seldom, if ever, do so. Apparently, the decision has been made that 

contractors who are unable to obtain bonding do not necessarily have the 

financial capability of financing the job and successfully performing the 

contract performance. If DOT waives the bond requirement, the State could 

end up with no recourse in the case of contractor default. DOT did 

express some interest in bidding certain contracts for architects and 

engineers with and without professional liability insurance in order to 

better define the insurance cost of the job. Cost benefit comparisons 

could be made for the specific job to determine the merit of insurance. 

They also are considering waiving professional liability insurance on con­

tracts where in-house expertise is available to monitor and approve tl e 

contract work for quality.

Although DOT could eliminate insurance and bonding problems for con­

tractors dealing with the State by simply - A  requiring insurance, they 

must also consider the increased liability and exposure to the State which 

is assumed by the process.
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LOSS CONTROL

Although the Task Force heard from numerous individuals and groups on the 

availability and price of insurance and some commented on the high cost of 

resolving loss through the legal system, little testimony centered on 

elimination of or reduction in loss frequency. Any resolution of the 

crisis involving transfer of risk to insurers would be incomplete without 

fully exploring cost containment through loss prevention.

Loss control is an individual, industry and government function. One con­

cern expressed to the Task Force in written testimony was that any reso­

lution of the crisis must include continued and possibly increased .state 

effort in policing labor standards, law enforcement and license qualifi­

cations. Insureds also have an obligation to control their own loss 

expense through prevention.

Documents submitted to the Task Force and testimony support the national 

and international scope of '.he insurance crisis. A report prepared by the 

State of New Jersey si’̂narizes the problems reported by the majority of 

states. Other documents support the contention that European insurance 

markets have withdrawn or are about to withdraw from the U.S. market due 

to severe losses. Only a small portion of their book of business is con­

centrated in the U.S. but the majority of their losses have been sustained 

here.
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THE TASK FORCE FINDS THAT THE INSURANCE CRISIS IS NATIONAL OR INTER­

NATIONAL ;c o p e . t h e  p r o b l e m s  e x p e r i e n c e d  in a l a s k a  a r e  n o  d i f f e r e n t

THAN EXPERIENCED IN OTHER STATES.

The general consensus of the information sources surveyed by the Task 

Force was that nationally insurers began competing aggressively for 

premium dollars for investment purposes in 1979. High interest rates 

could provide profit to the extent that some underwriting loss could be 

offset. New insurers were formed to take advantage of high profits 

generated by small underwriting losses and high investment yield. As com­

petition increased the law of supply and demand caused rates to drop 

further. As the competitive spiral decreased premium rates, inflation 

slowed and interest rates fell. Insurers found that they could not 

increase premiums in order to make up for lost interest income. To do so 

meant almost instant loss of new business to lower priced competitors.

At the same time that rates were at a seriously inadequate level, insurers 

began to experience increased losses.

Had rates remained at the* 1979 level they would not have generated profits 

in many lines of insurance. Increased social pressure and liberal inter­

pretation of policy language by the courts caused coverage for claims 

.vhich insurers had intended to exclude. It caused average awards to 

increase and promoted the rare but often quoted multi-million dollar 

awards for seemingly minor or questionable negligence.



Reinsurers were the first to put the brakes on the cycle. Reinsurers 

typically receive a percentage of the premium and take a percentage of the 

risk of the primary insurer. Figures show that reinsurers were hardest 

hit in the loss ratio column. When they gave primary insurers the ulti­

matum across the board of more premium or no reinsurance, premiums 

increased.

Year-end 1984 insurance company results showed severe losses. More 

importantly the losses decreased policyholder's surplus, the ultimate 

measure of an insurers ability to write new insurance policies. With the 

substantial decrease in surplus, insurers were unable to write as much 

insurance in 1985 as they had in the previous year. Other insurers closed 

their doors because of insolvency or to pursue other more profitable 

ventures.

As a result of the insurers' folly in pursuit of investment profits and 

their unwillingness to increase rates in the face of aggressive com­

petition during the past few years, we are experiencing two distinct 

problems today: ( 1 ) insurance industry capacity falls short of the 

national demand for insurance, and (2 ) insurance rates which have been 

depressed for six years are taking a quantum leap in 1985 in order to be 

adequate for current year losses. Profit, if any, will go to rebuilding 

surplus which has the effect of increasing insurance capacity.



HOW ALASKA FITS INTO THE NATIONAL SITUATION

Despite its geographic size, Alaska accounts for an almost insignificant 

portion of insurance premium in the U.S. marketplace. Even in the period 

of excess capacity and cut rate premiums, the Division of Insurance 

devoted substantial efforts toward attracting insurers to do business in 

Alaska. High costs relative to the small volume, lack of local servicing 

and the perception of Alaska in the lower 48 are constant obstacles to 

attracting new markets. Alaska is the last state market many insurers 

enter and the first to feel- the company's consolidation of business 

efforts. Generally, insurers faired better in Alaska, on a pure loss 

ratio basis, than the national average.

The Division of Insurance believes its long-term efforts to encourage 

insurers to operate profitably has lessened the present insurance crisis 

to a large degree. Since Alaska business is largely insignificant to many 

insurers, any move to pressure them into areas they perceive to be unpro­

fitable or potentially volatile may cause them to shift their underwriting 

to another part c'f the country. To the extent Alaska cultivates insurers 

and encourages their participation, capacity may be attracted here from 

other states. At least for the present time total insurance capacity does 

not exist in sufficient amount to satisfy the national need. The parti­

cular efforts and conditions in each state, therefore, affect the amount 

of insurance capacity dedicated by insurers to that state.
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INSURANCE INDUSTRY RESPONSES

Insurers interviewed by the Task Force staff made recommendations that 

they considered would improve the availability of insurance in Alaska.

The highest priority was related to reforms in the civil justice system 

that would give stability and predictability to liability claim settle­

ments and judgments. Joint and several liability, caps on awards for 

wrongful death and pain and suffering, disclosure of collateral source 

recoveries and prejudgment interest, were high on the insurers' list.

The industry was severely impacted by the recent announcement by the 

chairman of Lloyds of London that Lloyds would not insure casualty risks 

in the U.S. after this year because of their frustration with the U.S. 

legal system. Insurers have responded by asking for tort reform and by 

switching to a "claims made" form of liability policy. "Claims made" 

policies respond to losses reported during the policy period only as 

opposed to covering claims which occur during the policy period bu: are 

reported years later. The full impact of the new form will only be known 

after policies have been in effect for several years.

Insurers did not hesitate to point out the seriousness of their efforts to 

turn massive losses into profit in the short-term. Further losses would 

put insurers out of business. Participation in guarantee association pro­

grams for insolvent insurer bailout would exacerbate the problems for cur­

rently marginal insurers.



Insurers stated that they would devote their limited capacity to the best 

risks and coverages. Any line they felt had potential for unexpected 

claims or catastrophic loss would be avoided or priced to guarantee pro­

fitability. Being forced to unwillingly write coverage for classes of 

insured that have an unpredictable risk and/or the potential for 

catastrophic loss or to subsidize the rate, would be cause for the insurer 

to reevaluate their overall profit potential in that state and to readjust 

overall company strategy. Insurers are also holding back until they 

determine the cost and availability of their reinsurance and the 

exclusions it contains for certain types of risks.

State insurance programs have also been adversely affected by the present 

insurance market situation. °ublic entities, including states and munici­

palities of all sizes, have been singled out by the insurance industry as 

difficult risks due to type and variety of exposures and deteriorating 

claims experience. Risk Management is well aware of the current market 

problems, and they have empathy for others caught in the same problem.

They see risk management or "management of risk" as a program requiring 

three elements of attention: (1 ) insurance, including various levels of

self-insurance; (2 ) claims control to fairly and quickly adjust or adjudi­

cate claims against the State; and (3) loss prevention or loss control 

programs designed to reduce the number and severity of claims. As we are

DIVISION OF RISK MANAGEMENT RESPONSE
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forced to higher levels of self-insurance, loss prevention programs become 

paramount in control or' costs. Risk Management is now providing agencies 

with useful claim? reports and analysis ori a quarterly basis. This should 

help locate and identify problem areas that can be corrected. Another 

important segment of loss coni-ol involves State contract insurance 

requirements. These are necessary to prevent the State from having to pay 

or defend claims caused by negligent acts of independent contractors 

unless the State by its own negligent acts is also responsible.

The Division of Risk Management is in complete agreement with Task Force 

recommendations concerning reassessment and possible revision of State 

contract insurance requirements.

Risk Management has been working with State agencies on revisions of 

insurance requirements for a number of months. They have addressed these 

issues both on an individual contract basis, and, where applicable, on a 

specific program basis. They are also in the process of revising several 

elements of Appendix B ("boiler plate" insurance requirements for many 

agency contracts) to help alleviate the problem where these insurance 

requirements are in general use.

Due to the great variety of State contracts, it is very difficult to adopt 

one program or even a series of programs that fit the needs oi all con­

tract agreements. They, therefore, look upon "boiler plate" requirements 

as "guides" and Risk Management will work with any of the State agencies 

to consider revisions when necessary.
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Risk Management services should be looked upon as a resource available to 

all State agencies or contractors. They are willing and anxious to meet 

with agency contract officers or other personnel at any time to explain 

the State program and to understand or assist with agency insurance 

problems.

They believe it is in the agencies' best interests to remain involved in 

insurance decisions or deviations because the agencies attest better to 

the type of work involved,.inherent exposures, possible statutory require­

ments, and the importance of the program or contract "to the best 

interests of the State."

To reiterate, they cannot emphasize too strongly that "boiler plate" 

insurance requirements are considered by Risk Management as "guides."

While in many cases these requirements have been set for good and suf­

ficient reasons, there are also may types of contracts depending on super­

vision, type of work, and other reasons that, as a practical matter, call 

for modification of such requirements. When these cases are called to 

Risk Management's attention, they have been recommending accordingly.

The present insurance crisis will probably remain with us for another two 

or three years, especially in the areas of professional or hazardous 

liability and property exposures. Recognizing this market situation, Risk



Management will continue to respond to the difficulties the private sector 

has in meeting State insurance requirements. So far, in most instances 

they have been able to agree on alternatives acceptable to both parties.

MARKET ACCESS PROGRAM

After the first Task Force meeting, many individuals have called the 

Division of Insurance for assistance in finding insurance coverage.

The division undertook on an experimental basis a market availability pro­

gram to these displaced persons. In the majority of cases, diligent 

market search turned up coverage for these people. Although very time 

consuming and insufficient on a per policy basis, this experiment proved 

that few reasonable risks are unable to be insured by someone ~ome 

price. The division is working on several ideas which may incr'^e the 

efficiency of this program in order to make it relatively cost effective.

CADIS

(Coordination of Alaska Day Care Insurance Search)

EVOLUTION AND CONCEPT

During February and March 1985, the division became aware of a growing 

problem for day care operators attempting to purchase or renew day care 

liability insurance. Numerous articles have been written cn the subject 

in a variety of publications.
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Since the time that the division became aware of the problem, we have 

attempted to identify potential markets and share the information with 

both insurance producers (insurance agents and brokers) and day care 

operators. We have also advised operators how to approach the market.

We understood from the beginning that this challenge could not be met with 

empty rhetoric. It has to be met with a program of active cooperation by 

all involved parties. We have used this opportunity to create and test a 

pilot program wherein we attempt to identify markets, identify their 

needs, and bring the buyer, intermediary and seller together. This 

approach is also useful in attracting new markets. It has, in fact, 

already attracted a market that was not generally available prior to the 

development of CADIS.

Division personnel have spe .t many hours talking to individual operators, 

speaking before groups, meeting with other State agencies and discussing 

the situation with insurers. From this has come an understanding of the 

problem and the seeds of how the challenge might be approached.

It became clear in talking with operators that, at the very least, under­

writers must be suffering from a severe information deficiency. It. was 

also discovered that much information was available from the permitting 

and licensing agencies. CADIS attempts to get the information flowing to



those needing it to make decisions. It also helps the operator to under­

stand the insurers concerns and needs, and shows how the information gap 

can be bridged.

MECHANICS OF CADIS

The approach developed in cooperation with the Oepartmer.c of Health and 

Social Services and the Department of Education starts with the day care 

operator. Each licensed day care operator has been informed by the appro­

priate regulatory agency of. the existence and availability of CADIS. The

operators have been advised how they might participate in CADIS.

If a licensed operator wishes to participate in CADIS, the operator has 

been told that his or her insurance producer should be supplied with the 

following documents:

If the licensed day care operator is regulated by the Department of 

Health and Social Services, a copy of the evaluation report completed

by the licensing worker of the Department of Health and Social

Services.

If the licensed day care operator is regulated by the Department of 

Education, a copy of the application for pre-elementary certification, 

the pre-elementary certificate, and the written on-site review 

inspection evaluation of the preschool facility, if available (some 

preschools do not have this report).
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In addition, the following must be included in all cases:

A copy of the fire and sanitation inspection report.

Pictures of the facility showing pertinent underwriting features:

1. The front of the facility with fence and fire hydrant, if avail­

able

2. General exterior layout

3. Inside of the building showing general layout

4. Kitchen area

5. Playground equipment

6 . Any barriers or features designed to prevent children from reach­

ing items that are hazardous to their health or safety

7. Stairs, if any

After the insurance producer receives this packet, the producer can con­

tact this office and request identification of those companies currently 

accepting the particular kind of insurance under CADIS. The producer can 

then submit the packet to the companies with the appropriate application. 

We are asking the producers to advise us of the results as a means to 

monitor the success of the program.

There is no guarantee that coverage will be granted by the insurer, but 

such a package will be more attractive than that generally provided before 

this program was designed. We have already received favorable comments
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from one insurer concerning the quality of submissions. It should be 

clearly understood that this is a purely voluntary program. It is not an 

assigned risk plan and should not be characterized as one. At this stage, 

we believe that the program can be endangered by misconception, so we are 

treading very cautiously. We believe that the program is working, even at 

this early stage.

EFFECT DN PARTIES

The effect of this effort of the various parties is, in itself, of value.

The licensed day care providers can receive assistance in locating 

coverage needed t.. maintain, license and operate their business.

Initially, the program will put them in touch with admitted companies 

through their agent or broker. This has the advantage of having the pro­

tection afforded by the Alaska Guaranty Association Act. These will be 

companies subject to rate and form review, which shouid reduce the 

potential for outlandish pricing.

The insurance producer has the advantage of being provided the most desir­

able of situations, an informed buyer with a complete submission package 

and the markets to approach with that package. This should result in sub­

stantial reductions of the time required to put together the materials 

needed when approaching an underwriter. The producer also has the 

attraction of using an admitted market with its known protections. That 

represents one less exposure to the producers surplus lines brokers bond.
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The insurance company will receive submissions that will be unusual in 

quality resulting in less effort in putting together the information 

needed to underwrite properly this class of business. This approach will 

make the resulting portfolio of risk more attractive to the 

insurers/reinsurers. Hopefully this shoulc stabilize the market somewhat. 

It will give them insureds that have a better understanding of the risk 

the insurer is taking and one who is willing to reduce the hazards that 

could result in loss. This will certainly be attractive to an insurer

willing to look at this line of insurance.

WHAT NEXT

At this time, the program is limited to licensed day care operations. To 

some degree it can help preschools regulated by the Department of Edu­

cation. We are exploring expansion of.the program to operators not

subject to licensure. We are also looking to the surplus lines market for

a broader base of coverage availability. The program will undoubtedly be 

subject to fine tuning for some time.



LEGISLATION

Legislation has been submitted which will require insurers to give longer 

notice of cancellation to 'nsureds and return unearned premium prior to 

the effective date of cancellation. This will allow additional time to 

find replacement coverage and provide funds to the insured to apply to the 

new policy.

ALTERNATIVES FOR INSURANCE

Within staff time and personnel limitations, the Division of Insurance has 

provided assistance to entities seeking alternatives to commercial 

insurance such as self-insurance, formation of captive insurers or pools 

and risk avoidance through loss control.

The Task Force be1 ieves that continuation of these ongoing responses is 

appropriate.

LICENSE AND CONTRACT REQUIREMENTS

Wv encourage all State agencies to review insurance criteria they in.pose 

on others as license requirements or contract requirements, to determine 

that they are reasonable and appropriate.
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Liability awards have increased at a much greater rate than the cost of 

living or inflation rate and at a greater rate than anticipated by 

insurers. The civil justice system has gradually expanded theories of 

liability so ';hat more acts or failure to act are found to be negligent 

conduct. As insurers are asked to accept this transfer of negligence from 

individuals, they must anticipate the probable future expansion of legal 

theories in order to properly charge for the insurance product.

Insurers are also responding to expansion of legal theories with new 

policies and language which-limit coverage for some exposures, in some 

cases limiting the time in which claims may be covered, and limiting the 

cost of defense and attorney fees. In effect, they are refusing to accept 

the transfer of certain types of risk that they feel are unpredictable or 

unreasonable at this time.

Individuals find that they are less able to transf.r the cost of their own 

negligence to insurers. The punishment afforded by punitive damages is 

more likely to be assumed by t. e negligent person than by an insurer in 

the future.

Insurers having hit their financial low in 1985 have adjusted their 

practices and anticipate some profits in the future. This has caused 

insurance stocks to increase in value over prior year lows. As insurers 

build up their surplus through profitable underwriting, insurance capacity 

will increase.



THE TASK FORCE RECOMMENDS THAT THE DOCUMENTS COLLECTED DURING THE TASK 

FORCE RESEARCH BE READ BY ANYONE WHO INTENDS TO PROPOSE A SOLUTION TO THE 

COMPLEX PROBLEM WE ADDRESS AS THE INSURANCE CRISIS.
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I, the undersigned, an employee of the State of Alaska, do hereby certify 

that the microfilm images on this microform are accurate reproductions 

of the original records of the State of Alaska as accumulated during the 

regular course of business, and that it is the established policy and practice 

of this State to microfilm its records and to dispose of the original records 

after microfilm reproductions have been made.

Date

02-519 (REV 8/78}


