


MEMORANDUM

TO: Representative Steve Rieger
FROM:  William Lovell and Lisa J. Rubenstein
DATE: January 20, 1986

RE: Sectional Analysis of House Bill 481, "An Act relating to
civil actions on tort reform”

Pursuant to your request, | have prepared this sectional
analysis of House Bill 431, referenced above.

SECTION 1
Section 1 of H.B. 481 creates a new chapter, AS 09.17.

Sec. 09.17.010 PUNITIVE DAMAGES - This section requires that
punitive damages awarded by a judge or jury accrue to the
State of Alaska instead of the plaintiff. Punitive damages
would be deposited in the General Fund. In effect this
section treats punitive damages in a civil case the same as a
fine 1n a criminal case.

This section reduces the financial incentive for persons
to seek punitive damages in cases where such damages are not
warranted. In cases where the defendant acts recklessly or
with malice in causing the injury, the victim would still have

"> option of seeking punitive damages to punish the defendant
,§.* to deter him in the future.

Sec. 09.17.020 ITEMIZED VERDICTS — This provision requires a
jury in personal injury cases to itemize the dollar amount of
damages 1t i1s awarding for (1) medical and related expenses,
@ Ilost income, and (3) other economic loss. Within each of
these three categories, the jury must list the sum it 1is
awarding for expenses which have already been incurred and the
amount 1t is awarding for anticipated future losses.

This provision prevents juries from arbitrarily selecting
a damage award figure and requires them to determine awards
based on actual and anticipated damages.

Sec. 09.17.030 PERIODIC PAYMENTS - (@) This subsection
provides that where a judge or jury awards damages of $50,000
or more the judge must order that the judgement award be
distributed through periodic payments instead of in a lump sum
if either the plaintiff or the defendant requests it. If
there i1s some question whether the defendant will make the
required payments on a timely basis, the judge can order him
to post a bond as security.

This provision prevents a claimant from being
overcompensated for an injury by being able to recover the
full amount of his oarages plus the income earned from



investing a lump sum award. Most states adjust lump sum
awards to reflect expected investment income, but, because of
a 1967 Alaska Supreme Court decision, Alaska does not.

() If periodic payments are mandated under (a) above and
the claimant dies, payments would continue to the claimant’®
spouse or children. If the claimant leaves no dependents,
payments would terminate.

This subsection requires that payments only be continued
as long as they are needed for the support of the victim or
the victim®s immediate family. Once the need for support has
ended, payments will not continue to go to a claimant™s estate
for the benefit of creditors and distant heirs.

() A defendant may be held in contempt of court for
failing to make the required periodic payments and can be held

liable for any damages the claimant suffers as a result of his
non-payment,,

This subsection provides an incentive for defendants to
make timely payments.

(d Once all periodic payments have been made and the
defendant has satisfied the judgment, any bond which may have
been posted as security must be returned to the defendant.

(e) This subsection allows periodic payments judgments
to be recorded in the real estate recording office just as
judgments granting lumps sums currently are. This provision
prevents a recorded judgment from becoming a lien on a
defendant®s property until th time the payment becomes due.
Currently a judgment which has not been completely paid off
becomgsda lien on a defendant®s property as soon as 1t 1is
recorded.

Sec. 09.17.040 VERIFICATION OF CLAIMS — This requires that
many papers filed in court including suits and countersuits be
signed by the claimant or the claimant®s attorney. This
provision mirrors Alaska Rule of Civil Procedure 11 but it
goes further than the rule in that i1t also requires the
plaintiff or the attorney to verify that the pleading 1is true.

Filing a false claim could result in a party being held in
contempt of court.

Verification of claims discourages potential plaintiffs
from filing unjustified lawsuits for the sole purpose of
forcing an insurance company or defendant to settle an
unmeritorious claim out-of-court to avoid the cost of
defending the suit in court.

Sec. 09.17.050 EFFECT OF CONTRIBUTORY FAULT — This section
codifies a 1975 Alaska Supreme Court decision which adopted
what is known as the "pure" form of comparative negligence.
Under this system, the plaintiff®s damages are reduced in



proportion to the amount of negligence attributed to the
plaintiff. For example, 1f a plaintiff was 90 percent at
fault for his injury and the defendant was 10 percent
responsible, where damages amounted to $100, the plaintiff
could only collect $1C from the defendant.

Although this section does not change current law or
practice, by codifying the judicial decision, it prevents the
court from modifying this decision in a future case.

Sec. 09.17.060 APPORTIONMENT OF DAMAGES - (@ This
subsection directs the jury or judge to specify (1) the
claimant®s total damages and (2) the proportion of fault each
party had in causing the accident including the claimants.

(b) This subsection describes how the jury should
establish each party"s fault. In determining the relative
fault of the parties involved in the accident, the jury must
consider each party"s conduct and the degree to which each
party"s conduct caused the accident or injury.

(©) This subsection sets forth the procedure used to
determine the actual amount of total damages for which each
party is responsible. Once the jury has determined total
damages and the percentage of fault of each party, damages are
multiplied by the percentage figures to determine the amount
each defendant owes.

Sec. 09.17.070 EFFECT OF RELEASE - This provision permits a
plaintiff to enter an out-of-court settlement with one
defendant while maintaining a suit against another defendant
who 1s not willing to settxe. |If the plaintiff receives a
cash settlement from one defendant out-of-court, this amount
IS subtracted from the total damages sustained before the

remaining damages are allocated among the non-settling
defendants.

Sec. 09.17.900 DEFINITIONS - (D Under this section®s
definition of "fault"™, a party can be judged at fault for an
injury 1f the party in question is negligent; engages in
certain activities where negligence iIs not required in order
to be held liable such as detonating explosives; violates a
warranty; assumes a risk that a reasonable person normally
would not assume; misuses a product such as a prescription
dru%; fails to take reasonable steps to avoid an injury that
could have been been prevented; does not take steps to
minimize an Injury once it has occurred such as failing to
seek medical care after sustaining an injury; or fails to
comply with professional standards established by statute.

() "Future damages"™ 1is defined to include medical
expenses, the cost of a nurse or nursing home if it is
required during convalesce, wages the plaintiff could have



collected if it were not the accident, along with non-economic
losses such as pain and suffering.

SECTION 2

Section 2 of the bill repeals Chapter 16 of Title 9 which
iIs the Uniform Contribution Among Joint Tortfeasors Act
adopted in 1970. This lav applies where there are two or more
defendants who are judged v.0o be liable for an injury to the
plaintiff.Under existing language 1if the plaintiff collects
100 percent of his damages irom the deep pocketed defendant
who was 10 percent at fault " >rcausing the victim"sinjury,
that defendant could then sw. a second defendant who war; 90
percent at fault to be reimbursed. This recovery would no
longer be necessary when judgments are made on the basis of
several liability.

SECTION 3
This section directs the governor to the tort
compensation system and make recommendatic.. additional

changes by January 31, 1987. He 1is also required to recommend
standards for professional conduct so judges and juries would
have a standard against which to judge doctors, lawyers,
architects, and other professionals 1n malpractice cases.

SECTIONS 4 THROUGH 7

These sections identify portions of the bill which have
the effect of amending court rules established by the Alaska
Supreme Court. Under Article 1V, Section 15 of the Alaska
Constitution, legislative amendment of court rules requires a
two-thirds vote of the members of each house. The following
sections have the effect of amending court rules: those
related to itemized verdicts, periodic payments, verification
of claims, and apportionment of damages.

SECTION 8

APPLICABILITY - The act applies to all injuries and
accidents occurring the day after the act becomes effective.
It does not apply to lawsuits already in progress or to
injuries or accidents occurring before the date of enactment
where lawsuits have not yet been filed.

SECTION 9

EFFECTIVE DATE - The section provided for an immediate
effective date.



y DEPENDABLE INSURANCE COMPANY, INC.

ALASKA HOME OWNERS

Deductibles:

The table policy premiums anticipate a $250 flat Section | deductible.
Other fixed dollar deductibles are available as follows:

Deductible $100 $500 $1,000

Multiplier 1.10 .90 .84
(Times $250 Ded. Prem.)

Maximum Prem. Credit) N/A -100 -175

Deductible multiplier applies to basic premium plus any Section |
additions. Multiplier does not apply to scheduled personal articles
or to Section Il increase limits or additions.

Special Coverages:
1. Scheduled Personal Articles:
Submit to GA for rating and binding.

Underwriting:

- No binding authority to agents.

- An up-todate appraisal (within past 12 months) or recent
sales receipt must be received by company before coverage
will be bound.

- Current photos may also be required.

2. Earthquake Coverage:

- Coverage may be bound on frame-structures only at a rate of
1.50 per $1,000 of the insured dwelling limit.
- a 10% deductible applies to all earthquake coverage.

- Earthquake coverage may not be bound on dwelling rated as
masonry construction. Submit to company for approval.

3. Limit of Liability (Section I1):

The basic rates include the premium for $100,000 CPL and $1,000 Med.
Pay. (For higher limits and additional Section Il coverages see

tables following.) (Page 15).

4. Alaska Suits:

Additional supplementary payments (Alaska Civil Rule 82) is included
in table rates.

HO-3 (eff 3/1/85) ~6-



Premium Tables

The premium tables show the basic H.0. premium for each $5,000
.dwelling value from $50,000 to $250,000. To det*. *mine the premium for
dwelling values not shown subtract next lower table value from next
higher value and divide by 5. Multiply the quotient times the limit
in excess of that for which the lower premium is illustrated to deter—
mine additional premium. (Round to nearst $.)

Example Limit Required $77,000
$80,000 Prem. $310
$75,000 Prenm. $296
1* 5= 2.8
2 (// of thousand 1,2,3, or 4)
x2.8

5.6 (rounded)
$6.00 (round to nearest $.01 - 4%? = $0.)

Application

Please use DEPENDABLE application form DIC HO (10/84).

Alaska Suits

Additional and supplementary payments (Alaska Civil Rule 82) is
included in table rates.

HO-3 (eff 3/1/85)
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introduction

Six public meetings were held, by the Joint Study Committee on Insurance
Availability and Affordability to gather information on the current
"insurance crisis" affecting Washington and the rest of the country. In
the interests of readability, this report of the ccmnittee has been kept
short. For readers wanting more detail, the appendices address various
aspects of the problem in some depth. Copies of draft legislation, case
histories and other reference materials are being prepared by the
Insurance Commissioner®s Office.

Five of the six meetings - held August 1 in Wenatchee, August 9 in
Yakima, August 14 in Bellingham, August 21 in Spokane and September 11 1in
Seattle - were scheduled well 1in advance, to hear from people wanting to
conment on any insurance problems. Testimony was sought specifically on
day cire liability, restaurant and liquor liability, insurance for
long-haul trucking, insurance for local governments and insurance for

non-profit agencies.

The sixth meeting, held October 21, was set after the insurance industry
failed to offer substantive testimony & the first five sessions.
Officials of 12 companies were invited to appear and give their views on
the insurance crisis as well as on specific cases involving their firms.
Eleven of the 12 companies invited sent representatives to the meeting.

This report sucimarizes the committee®s conclusions and recommendations.



REPORT Of THE SPECIAL COttITTEE ON INSURANCE AVAILABILITY
<AND AFFORDABILITY

The Insurance Crisis - An Overview

The fact that a crisis does exist in theinsurance market iIs apparent to
anyone willing to even briefly examine the problem. The number of people
directly affected by the rising cost of insurance or the lack of

availability of certain types of coverage seems to grow every day.

While it 1s difficult to determine just how serious the problem will
become and how long i1t will last, most Industry observers feel it will
continue at least through 1986. How severe Its effects will be on our
society, on our economy, will depend a great deal on what actions are
taken, by legislation or regulation, to ease it.

The 1nability to obtain adequate, affordable insurance coverage deeply
concerns many people. It Is an emotional 1issue, one often colored by
subjective viewpoints and misinformation. Insurance underwriting may

involve speculation as well as science, and many factors in the current
crisis are not easily measured or verified.

The greatest problems of cost and availability exist in the conmercial
insurance lines, which refers to property and casualty coverage provided
to business, professional people and governments.The commercial  lines
are distinct from the personal lines such as autoor homeowner®s

Insurance, which are property and casualty coverages provided to private
individuals

Ths Insurance Code states that the business of insurance 1is"affected by
the public interest, requiring that all persons be actuatedby good
faith...” The public interest is not being served by the comoercial
insurance underwriters. It is clear that the property and casualty
companies are not meeting the needs of business and government. In fact,
the ability of business arid government to function normally is being



severely curtailed, and in some cases their very existences are

threatened. Many businesses and branches of local government are going

without 1insurance coverage or are facing 200 to 300 percent Increases

premiums for coverages with dangerously low liability Halts.

In

How Old It Happen?

Property and casualty insurance goes through cycles, with competition
during profitable times driving prices low and a tight market forcing
prices high. The cycle often depends on outside factors, such as
Interest rates on iInvestments or an unanticipated rise In the ntxnber or

size of claims. The highs and lows are more extreme 1n the commercial

Insurance lines than in personal lines such as auto or homeowner®s

Insurance.

Ourlng the past few years, 1insurance companies engaged in "cash flow

underwriting®* (see App. A), competing for every preaium dollar. Lower

premiums were used to get cash quickly and invest 1t at the high Interest

rates then available. Sound underwriting and investment practices, which

are the bedrock on which the Insurance Industry was built, were either

Ignored or glossed over 1n favor of a“quick return.

Price wars violate the Insurance Code (RCW 48.30.240), but policing the
connerolal underwriters to see that proper rates and forms are used Is
the Job of the Examining Bureau. The Bureau, established by the

Legislature (RCV 48.19.410) as a self-policing an of the
companies, has been Halted to property Insurance.

insurance

While rates must be
filed with the commissioner®s office before they are used, the *watchdog*

role was assigned to the companies, acting through the Examining 8ureau.
From time to time, the commissioner™s office has requested funding for
field rate Investigators so the commissioner could do his own rate
examinations, but these requests have always been denied.
believes the commissioner™s office should be authorized,

The committee

and staffed with
rate Investigators, to be sure filed rates are actually being used.



D>,rlng the height of the price war, so many filings came In that would
have permitted even lower premiums than previously allowed, that the
commissioner™s rate analysts had to adopt a standard form letter of
denial. For practical purposes, however, there is no policing mechanism

to assure that only approved rates and forms are actually being used 1n
the field.

1 1 VI fl.; )
The Capacity Crunch /

The consumers are now paying the price for the insurers® drive for
investment dollars. Today"s comparatively low interest rates and new
restrictions imposed by the "reinsurers,”™ the international companies
that, In a sense "insure"™ the insurance companies, have forced a halt to
cash flow underwriting. The commercial 1insurers now find their ability,
or "capacity”" to provide coverage, severely limited. The "capacity

crunch™ and the key role played by the reinsurers is described 1n
Appendix B.

Growth of Court Claims

Compounding the current crisis 1is the long-term growth in the number and
size of lawsuits companies must fight. One big insurance firm with long
experience in liability coverage told the committee that in 1974, six
doctors per 100 were being sued annually, but by 1985, the ratio was 16
per 100. Defense costs for that company rose from $12 per $100 in claims
paid in 1950 to $58 per $100 in claims paid in 1985. Evidence given the
committee pointed to court actions and legislation which increased the
number of lawsuits and cases in which a defendant could be held liable.

Significant growth 1n the size of jury awards during recent years was
also shown.



The Need for Coverage

While the insurance market has been hit by such cyclical financial

turmoil before, never has the "low point* been so low. The current

crisis is the worst in the memory of those now iIn the insurance

business. Unfortunately, the Insurers seem determined to solve the

problem, which they created, by sudden and drastic action that places
often intolerable burdens on business and government.

For some businesses, insurance is an absolute necessity — required by

statute or regulation as with truckers, contractors and escrow

companies. They are In a "Catch 22." The law requires insurance, but

for some, insurance is not available at any price.

For most sthers, it is a practical necessity. Without Insurance, or with

Inadequate protection against catastrophic loss, many businesses must
severely cut back operations or simply clc”e their doors.Governments,

on the other hand, cannot "go out of business”™ butare forced to function

with dangerously low amounts of protection or with no protection at all.

Resources of the Regulators Office

While the Insurance Industry was going through the turmoil of cash flow

underwriting frcm 1981 through 1985, more than one-fifth of the Insurance
Commissioner™s staff was cut. During the same period the number of
authorized 1insurers increased by 132. More companies meant more

premiums, more agents and brokers, more policy filings, more rate

filings--a huge increase iIn paperwork. This required the commissioner to

put proportionately more people onto the "paper pushing” end of the
system (See App. C).



RECOWIENDATIONS

The committee unanimously adopted the following recommendations to enable
the Insurance commissioner to exercise more effective regulatory control
of the insurance industry, to provide a means for guaranteeing Insurance
availability, and to prevent abusive marketing practices by Insurers.

1. The Legislature should make sure Insurance is available to those
needing it by reauthorizing and expanding the FAIR plan. The FAIR
plan, also known as the Washington Essential Property Insurance
Inspection and Placement Program, would be expanded to provide
liability insurance. The general Ildea behind the FAIR plan for fire
insurance and the assigned risk pool for high-risk drivers auto
Insurance, both of which have been functioning for many years, 1s
assuring that coverage 1is available for all.

2. The Legislature should adopt a new law requiring companies to give
120 days notice to agents, and brokers prior to cancelling agency
appointments. This would prevent insurers frcm arbitrarily and
indiscriminatively cancelling contracts with agents and brokers,
thereby eliminating coverage for large blocks of policyholders.

This new law would give agents and brokers more latitude in getting
cancelled policyholders new insurance (See App. D).

3. The Legislature should adopt a new method of funding the Insurance
Commissioner®s Office that would tie the amount of funding to the
level of activity in the insurance industry. This would provide
more stability for the regulatory staff, assuring staff cuts would
not occur at the same time more industry control 1is needed. Funding
should allow the hiring of six field rate investigators and two new
rate analysts that are needed to enable better monitoring. With
only three rate analysts and no field rate investigators, the
commissioner now must rely on information supplied by the
compan.es. Funding should also allow restoring six positions in the

=commissioner®s consumer protection office lost during the budget

cuts and provide supporting staff for the new personnel (See
Appendices C and E).



4. The Legislature should require Insurance companies to notify
commercial policyholders of the reasons why their policies were

cancelled or not renewed. Current law requires Insurers to do this
for policyholders 1n the personal Insurance lines, and the law

should be extended to cover all commercial policies.

5. The legislature should amend existing law to Improve the ability of
Insurance companies to comply with statutes on cancellation and
nonrenewal of Insurance contracts. This would Involve United
changes to a bill adopted during the 1985 legislative session that

required insurers to give policyholders more notice of cancellation
or nonrenewal (See App. F).

In addition to the recommendations to the Legislature, the committee

Jnanimously recommends or endorses the Insurance commissioner®s actions
In the following areas:

1. The committee recomnends that the commissioner return to "Prior
Approval™ on commercial rate filings. The conmittee recognizes that
while the commissioner has the authority to do so, more staff 1s
needed to implement it. This action would assure that the

commercial insurance raves are fair and thoroughly "checked out"
before they are used.

2. The committee endorses the current regulatory action by the
commissioner to narrow from 40 percent to 25 percent the
"judgmental™ factor allowed companies in adjusting commercial
insurance rates above and below the filed ratr.

3. The committee endorses the commissioner®s recent adoption of a
regulation prohibiting insurance companies from cancelling, failing

to renew or denying homeowner policies for the sole reason that day
care facilities are being provided in the home.

- more -



In addition to the foregoing recommendations and endorsements, the
committee 1is taking the following direct action.

The committee has begun setting up a Legal Action Task Force to review
and collect data relevant to Washington®s experience 1n tort law,
recommend any changes needed to improve the availability and

affordability of liability insurance.
committee,

and to

Based on testimony received by the
some reform of Washington®s tort law appears to be needed.

The committee, however, has neither the legal e*,5rtise to judge tort

reform proposals, nor enough facts pertinent to Washington®s experience

to make Informed recommendations of appropriate legislative action.



APPENDIX A

Cash Flow Underwriting

Cash flow underwriting had Us roots In the runaway inflation that peaked
In the late 19Ms and early 1980s. Federal deficits, the oil embargo,
=guns and butter" financing of the Vietnam War- whatever the reasons
for Inflation, they can also be assigned blame as the root causes of the

current dlleimia. The excessive Inflation led to excessive Interest

rates, which 1n turn led to the excesses of cash flow underwriting which

resulted In the excessive measures being taken now by Insurers against
policyholders.

In the latter half of the 1970s, inflation pushed interest rates to
unprecedented heights. Insurers began moving away from their
traditionally conservative investment philosophy in favor of the
short-term high yields that became available during those yea* i. This
practice picked up momentum and, by 1980, the Insurance Industry was
engaging in a mad scramble to obtain premium income for the primary
purpose of reinvesting it at the high Interest rates. Sound underwriting

considerations were glossed over or ignored in the rush to increase the
cash flow.

The day of reckoning arrived when interest rates moved down to today®s
levels. About the same time, the disregard for sound underwriting

started affecting the surpluses of insurance companies. An Insurer’s

surplus is roughly equivalent to the net worth of a conventional
business. It is the money available to pay claims if premiums are
inadequate.



In the Spring of 1984, the reinsurers that had survived the rate cutting
frenzy let It be known that, as their treaties (contracts with Insurance
con“anles) caae up for renewal, sanity would have to return to the
®arkets. By the Spring of 1985, «ost of the treaties that had not been
cancelled had been renewed with strict requlreaents that the primary
Insurers Increase their prenluts — particularly 1s the liability lines.
The coorerclal underwriters had no choice but to coaply. Appendix B,
khich follows, describes how the unregulated reinsurance sar&et exercises
ultloate control over comerdal Insurance underwriters.



APPENOIX B
The Capacity Crunch and the Reinsurers

The "capacity crunch* Is Industry Jargon referring to the
companies”

Insurance
Inability to write as many policies, measured by the amount of

"premium”™ or money taken In each year from policyholders, as they did a

few years ago. There are three reasons why the companies do not have the

capacity to handle new policyholders or even some of their old
policyholders.

The first 1s that the companies®™ surplus (money available to pay claims

that exceed the totcl of premiums taken In) has diminished as Interest

rat as have fallen and claim frequency increased.

Second, there are recognized Industry guidelines Uniting the amount of

premium property and casual*., 1insurers can write. The amount of premium,

which translates Into number of policies written, has a fixed

relationship to the amount of surplus. [Insurance companies can generally

write up to three times as much premium as they have surplus.

Historically, most insurers have written more policies — more premium -

than three times their surplus, but have maintained their good ratings by
passing the excess premium (policies or "rislcs™) on to a reinsurance
company. When the reinsurance carriers pulled out of the market, that
practice was severely restricted or ended.

The third reason for the capacity crunch Is that higher premiums on
individual rollcles meant fewer policies could be supported by a

relatively fixed or shrinking capacity. Some companies were forced to

cancel policies to stay within their capacity level.



To Illustrate, assume an Insurer had $1&0 million of surplus and thus
could write $300 nil Hon of preniua based on Its own resources. Such a
company night have written as much as $400 million by passing excess
premlun (and risk) on tc a reinsurer* The cash flow underwriting binge
has not only depleted the $100 million surplus and thus the amount the
company could write on Its own resources, It has also caused the
reinsurer to withdraw from the market, Thusj the Insurance company 1s
Halted In Its writings by Its own resources. If, 1n this example, Its
surplus had been reduced from $100 million to $90 million, the company 1s
now limited to $270 million of premlun, instead of the $400 million it
was writing when Its surplus was $100 million and 1t had reinsurance
treaties extending Its writings to as much is $400 million, Capacity has
been reduced by $130 million — from $400 million to $270 million.

A company with Its capacity limited is like a merchant who can sell more
goods than he has on the shelf. The supply Is constricted but the demand
continues to grow. An Insurance company In this situation will contrive
to raise premiums, be very selective In Its underwriting, cancel

contracts with Its producing agents, and generally conduct Itself like
any supplier In a seller's market.
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Introduced: 1/16/86
Referred: Labor & Commerce,
Judiciary and Finance

BY RIEGER,COLLINS,MARROU,
MARTIN,PEARCE,7IGNALBERI,
JENKINS ,M .W .MILLER,BINKLEY

IN THE HOUSE AND FRANK

HOUSE BILL NO. 481
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to civil actions; amending Alaska

BE

Rules of Civil Procedure 11, 49, 52, and 58; and

providing for an effective date."”

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09 is amended by adding a new chapter to read:
CHAPTER 17. LIMITATIONS ON CIVIL LIABILITY.

Sec. 09.17.010. PUNITIVE DAMAGES. In an action, whether in
tort, contract, or otherwise, in which a party seeks to recover dam-
ages, any punitive or exemplary damages that may be adjudged against
the party defending the claim shall be awarded to the benefit of the
state and when paid deposited in the general fund.

Sec. 09.17.02C. ITEMIZED VERDICTS. (@) In every case where
damages for personal injury are awarded by the court or jury, the
verdict shall be itemized between economic loss and noneconomic loss,
if any, and economic loss shall be further itemized by category.
Itemization of economic loss by category includes

(1) amounts intended to compensate for reasonable expenses
that have been incurred, or that will be incurred, for necessary
medical, surgical, x-ray, dental, or other health or rehabilitative
services, drugs, and therapy;

(2) amounts intended to compensate for lost wages or loss
of earning capacity; and

(3) all other economic losses claimed by the plaintiff or

granted by the jury.

-1- HB 481
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(b) A verdict shall include a determination of the amounts
intended to compensate for injury or losses incurred before the ver—
dict and amounts intended to compensate for losses that will be in—
curred in the future.

Sec. 09.17.030. PERIODIC PAYMENTS. (a) In an action to recover
damages for personal injury, the court shall, at the request of a
party, enter judgment ordering that amounts awarded a judgment credi—
tor for future damages be paid to the maximum extent feasible by
periodic payments rather than by a lump-sum payment if the award
equals or exceeds $50,000 in future damages. In entering judgment
ordering the payment of future damages by periodic payments, the court
shall make a specific finding as to the doilar amount of periodic
payments that will compensate the judgment creditor for future dam—
ages. The court may require a judgment debtor to post: security ade—
quate to assure full payment of future damages awarded by judgment.

(b) A judgment ordering payment of future damages by periodic
payments shall specify the recipient, the dollar amount of the pay—
ments, the interval between payments, and the number of payments or
the period of time over which payments shall be made. Payments shall
be terminated on the death of the judgment creditor, except that
payments may not be reduced or terminated if at the time of death
there exists persons to whom the judgment <creditor owed a duty of
support, as provided by law. Any remaining payments shall be made to
those persons to whom the judgment creditor owed the duty of support.
The court that rendered the original judgment, may, upon petition of a
party in interest, modify the judgment to award and apportion the
unpaid future damages in accordance with this section.

(c) If the court finds that the judgment debtor has exhibited a

continuing pattern of failing to make payments, under (b) of this
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section, the court shall find the judgment debtor in contempt of court
and, in addition to the required periodic payments, shall order the
judgment debtor to pay the judgment creditor any damages caused by the
failure to make periodic payments, including costs and attorney fees.

(d) Following expiration of all obligations specified in the
periodic payment judgment, the obligation of the judgment debtor to
make further payments shall cease and security given under (a) of this
section shall revert to the judgment debtor.

(e) A certified copy of a judgment or ord"T of the co>.rt issued
under this section may be recorded under AS 09.30.010. but may not
become a lien upon real property before the date that payment becomes
due.

Sec. 09.17.040  VERIFICATION OF CLAIMS. Every complaint, cross—
claim, and cmnterclaim shall be signed and verified by the claiming
party or the attorney of the claiming party and shall bear a statement
that the person signing the claim believes the statements made in the
claim are true. If the court finds that a statement made 1in the
CDmplaint, cross-claim, or counterclaim is untrue, and upon motion of
a Farty defending against the claim, the person signing the claim
shall be compelled to show cause why the person signing the claim
should not be held in contempt of court.

Sec. 09.17.050. EFFECT OF CONTRIBUTORY FAULT. In an action
based on fault seeking to recover damages for injury or death to
person or harm to property, contributory fault chargeable to the
claimant diminishes proportionately the amount awarded as compensatory
damages for an injury attributable to the claimant"s contributory
fault, but does not bar recovery.

Sec. 09.17.060. APPORTIONMENT OF DAMAGES. (@) In all actions

involving fault of more than one party to the action, including third-
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party defendants and persons who have been released under AS 09.17.-
070, the court, unless otherwise agreed by all parties,shall instruct
the jury to answer special interrogatories or, if there 1is no jury,
shall make bindings, indicacing

(1) the amount of damages each claimant would be entitled
to recover if contributory faultis disregarded; and

(2) the percentage of the total fault of all of the parties
to each claim that is allocated to each claimant, wuefendant, third-
party defendant, and person who has been released from liability under
AS 09.17.070;for this purpose the court may determine that two or
more persons are to be treated as a single party.

(b)In determining the percentages of fault, the trier of fact
shall consider both the nature of the conduct of each party at fault
andthe extent of the causal relation between the conduct and the
damages claimed.

(c) The court shall determine the award of damages to each
claimant in accordance with the findings, subject to a reduction under
AS 09.17.0/0, and enter judgment against each party liable on the
basis of rules of several [liability. The court also shalldetermine
and state in the judgment each party"s equitable share of the obliga—
tion to each claimant in accordance with the respective percentages of
fault.

Sec. 09.17.070. EFFECT OF RELEASE. A release, covenant not to
sue, or similar agreement entered into by a claimant and a person
liable discharges that person from liability to the claimant, but it
does not discharge another person liable upon the same claim wunless
the release, covenant not to sue, or similar agreement provides for
discharge. However, the claim of the releasing person against other

persons 1is reduced by the amount of the vreleased person®s equitable
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share of the obligation, determined in accordance with the provisions
of AS 09.17.060.
Sec. 09.17.900. DEFINITIONS. In this chapter

(1) "fault"™ includes acts or omissions that are in any
measure negligent or reckless toward the person or property of the
actor or others, or that subj-. v a person to strict tort liability;
the term also includes breach ot warranty, unreasonable assumption of
risk not constituting an enforceable express consent, misuse of a
product for which the defendant otherwise would be liable, and unrea-
sonable failure to avoid an injury or to mitigate damages; [legal
requirements of causal relation apply both to fault as the basis for
liability and to contributory fault;

(2) "future damages" includes damages for future medical
treatment, care or custody; loss of future earning capacity; or any
future noncc->nomic loss.

*Sec. 2. AS 09.16 1is repealed.

*Sec. 3. The governor is directed to reviewthe existing system of
civil litigation concerning personal injury and property damage and to make
recommendations concerning improving trial procedures, the award of
damages, and standards of negligence in professional malpractice. The
recommendations shall be presented by January 31, 1987, +to the First
Session of the Fifteenth Legislature.

*Sec. 4. AS 09.17.020 and 09.17.060 enacted in sec. 1l of this Act have
the effect of amending Alaska D.ule of Civil Procedure 49 by requiring the
jury to answer the special interrogatories listed in AS 09.17.060 regarding
the amount of damages and the percentages of fault to be allocated among
the parties and to itemize the verdict regarding economic and noneconomic
loss as specified in AS 09.17.020.

*Sec. 5. AS 09.17.060 enacted in sec. 1 of this Act has the effect of
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amending Alaska Rule of Civil Procedure 52 by requiring the court

specific findings regarding the amount of damages and the

fault to be allocated among the parties.

* Sec. 6. AS 09.17.020, 09.17.030 and 09.17.060 enacted

thisAct have the effect of amending Alaska Rule of Civil

requiring the court to include a specific item in its judgment.

* Sec. 7. AS 09.17.0A0 enacted in sec. 1 of this Act has the effect

amending Alaska Rule of Civil Procedure 11 by requiring

claims, counterclaims, and cross-claims.

* Sec. 8. APPLICABILITY. Sections 1 and 2 of this Act

causes of action accruing after the effective date of this Act.

percentages

Procedure

verification

make

of

of

by

of
of

all

* Sec. 9. This Act takes effect immediately in accordance with AS 01.-

10.070(c).
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The Collateral Source Rule — The American Medical
Association and Tort Reform

Banks McDowell*

. Introduction

The Collateral Source Rule is a common law rule created by the
courts in the 19th century. It has been defined by the reporters of the
Restatament (Seaod) of Tartsas follows:

Payments made to or benestc nferred on the in&yred parw from
of er souhces are n?t cregite aﬂalp]st the tortfeasor’s ?blhgy
?s tlggpeh,t ey cover all or a part of the harm for which the tortfeasor

This may be merely a rule ofevidence preventing admission of proof of
collateral benefits, or it may be viewed as a rule of substantive law
specifying that collateral benefits are not to be deducted as an element
under the appropriate damage formula.

Scholarly analysis over the last two decades has qenerally con-
cluded that the rule should be abolished.2 This common law rule could
be abrogated by the courts who created it if they felt that the reasons
justifying the rule no longer existed. It has, however, been adopted for
s0 long a Petlcd and relied on to such an extent that courts should feel
reluctant to reverse the precedents. It is more appropriate to seek re-
peal by statute.3 Eighteen states have passed statutes eliminating the
operation of the Collateral Source Rule it; redical malpractice ac-
tions;1Colorado has abolished the Rule as to first-party insurance ben-

<« Professor of Law, Washburn University; B.A., LL.B., University of Tulsa; LL.M., S.J.D ,
University of Michigan.

The author acknowledges with gratitude the help of his research assistant, Thomas Sheehan,
second yea- law student at Washburn.

1 RrSTAIFMENT (Second) of Torts § 920A, at 513 (1979).

2. Articles critical of the Collateral Source Rule include: Bell, Complete Elimination o fthe
Collateral Source Rule—A Partial Answer to Criticism o fthe Present Injury Reparations System, 14
N.II.B 1. 20 (1972); Fleming. The Collateral Source Rule and Lass Allocation in Tort Law, 54 Ca-
IlF. L. Rev. 1478 (1966): Pcckinpaugh, An Analysis o fthe Collateral Source Rule, 32 Ins. Couns.
J. 32 (19t>5); Schwartz, The Collateral-Source Rule, 41 H.U.l.. Rf.v. 348 (1961); Note. Unreason in
the Law o fDamages: The Collateral Source Rule. 77 Ilarv. L. Rev. 741 (1964). Articles defend-
ing the rule ate: Maxwell, The CollateralSource Rule in the American Law o f Damages, 46 Minn.
L. Rev. 669 (1962): Moceri & Messina, The Collateral Source Rule in Personal Injury Litigation. 7
Ciosz. L. Rev. 310(1972).

3. This is the position of the reporters of the Restatement (Second) o f Torts, stated in {f 920A
comment d: “The collateral-source rule is of common law origin and can be changed by statute.
Changes made arc sometimes in statutes providing a different method of compensation such as the
lirsl-party insurance involved in certain motor vehicle reparations acts."

4. Alaska Stat. § 09 55-548 (1983); Ariz. Rfv. Stat. Ann. § 12-565 (1982); Cal. Civ
Code § 3333 | (1976); DII. Codf: Ann. til. 18, § 6862 (1974); Fla. Stat. Ann. § 768 50 (Supp
1983); Idaho Code § 39-4210 (1977): 111. Ann. Si \r. § 110: 2-1205 (Sntith-Hurd 1983); lowa
Code Ann. § 147.136 (1972); Kan. Stat. Ann. §60-471 (1983); Nib. Rev. Siat. § 44-2819
1978); N il. Rev. Stat. Ann. § 507-C:7(l) (1983); N.r.Ctv. Prac. Law § 4010 (McKinney 1975

Supp. 1981), N.D. Ccnt. Codf. § 26-40.1-08 (1977, repealed in 1983); Ohio Rev. Code Ann.
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efils payable under lits automobile accidents no-fault scheme.5 A more
%eneral statute abolishing the Collateral Source Rule in all tort actions
as been introduced in the Kansas legislature/

This article will outsider a number of problems: (1) Why a rule
developed unde: 19th century fault concepts of tort law may not work
well under 20th ccnlt ry compensatory concepts? (22 What is the impact
of the lobbying effons by the medical profession to repeal the ruie in
malpractice actions? (3) Is. it advisable as a matter of legislative policy
to generalize this reform to all tort litigation?’ (4) If the Collateral
Source Rule is abolished by statute, what form should the statutes take
mford%r to minimize the problems and achieve the purposes of such
reform’

[l. Operation or the Rule

The scope of the Collateral Source Rule is described in comment ¢
{0 Restatarent (Secod) of Tortssection 920A:

. C...The rule that (iollaterﬁl] b?nﬁflts.are not sutgt[)acte Ironi the
plaintiffs recovery apP les to the Tollowing types of penefits:

. (1) Insurance PO ICies, Wh?.ther malntamed%)f.the rlolamtlff [a
third"party. Sometimes, as In fire msurgnce ore |IS}I]0 aytomable
|Hslgance, the Insu 3nce c?m an 'fSSlf< roqate%tot?rl fs i),ft,e
fnir loart . This a |t|onahr ason for ﬁep nPt e tortreasar's liabil-
|tg allve s not rbecesm.r, owgver,afst e ruiea gles f0 Insurance
not Inyolving sunrogation, such as lite or health policies.

(2) Employment benefits. These may be gratuitous, as in the

§ 2305.27 (Page 1971); R.l. Gen. Laws § 9-19-34 (Supp. 1954); S.D. CODIFIED Laws Ann. § 21-3-
12 (1978); Ti.nn. Codk Ann. § 29-;16-1 19 (1981); W ash. Rev. Code Ann. § 7.70.08(1 (1975-76)
5. Colo. Ur/. Stat. § 10-4-713 (1973).
6 Kan. S.I). 758, by the Committee on Judiciary, Ecb. 20, 1984, which provides:

I. (a) In any action for dimages for personal injury, including bodily harm, sick-
ness. disease or death, or for property damage the eouil shall admit into evidence the
total amount of all compensation or benefits received or entitled to be received by the
claimant from any collateral sou.ve.

(b) If a party elects to introduce evidence of compensation or benefits from any
collateral source, the courts shall admit evidence ofat., amount which the party has paid
or contributed to secure the party's right to any compensation or benctits concerning
which evidence of collateral source compensation or benefits has been admitted.

Id.

7 The collateral benefits problem is not confined to tort lili, .tion. It may be an issue in

contract recovery. See Billettcr v. Posed, 94 C'al. Anp. 2d 858, 2h 1’.2d 621 (1949), where an
employer being sued to recover damages for wrongful dismissal was not allowed to set olf unem-
ployment compensation benefits against tuc wages owed. The purpose of expectation damages in
contract is to place the plaintiff in as good a position as he would have been if the contract had
been petformed at the least cost to defendant, so there is little need to award plaintil'moic than
his net economic loss after collateral benefits have been subtracted. Warren ro, v Hanson. 17
Ariz. 252. 150 P. 238 (1915); Anderson v. Rexroad, 180 Kan. 505, 306 1'2d 137 (1957); Ge-
orgetown Power Co. v. Neale, 137 Ky. 197, 125 SAV. 293 (1910). It may even become an issue in
criminal law if some procedure is provided whereby a victim is authorized to tecover restitution
for his losses from the criminal. In Maine, the statutory right to restitution does not exist to the
extent that the victim has been compensated from a collateral source Mf. Uiv. Siat. Ann tit.
17-A, § 1324 (2)(C) (1983). In Texas, where victims of crimes may recover from a Male compensa-
tion fund, the state is subrogated to the insurance benefits of the victim to the amount awarded
under the Crime Victim's Compensation Act. T“x. Civ. Stat. Ann. § 83U9-I (Il)JA1,Supp 198.1).
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case.in which the emglo fr, although n8| Ie{galhz reqbuned.tod S0.
contlnﬁJes o%agl tpe mployee’s wages during his n agam%. hey
may also be hene Hs arlsing out 0 teemP oyment contract or a
unign contract. They may” b bEne Its ar smPO b}/ stat tel, as. in
or erscomgegsatlo cts'or the eer%I Emﬁ (yfes Lia ||t Act.
fatutes may su {ogateteemﬁlo ertgtetloqnt the employee, or
createa)a ca ste? an% ,otherl, an su r%gatlt._t_ ot

. ratujtous._This applies to cash” gratuities and to the ren-
ﬁerm% o? serw%es. Thus thg F%‘act that ,tﬁe 8octor did not ﬁhgrge %or
IS SeTVICeS or the ?|&¥1tlfTWﬁS treateg ina veter?nﬁ hosplta 08S not
prevent his recovery for the reasonable value of the services.
4) Social 18ﬂls|atl n benefltf. Social security kfeneflts, Wwelfare
ﬁ]ag/ ents, fnsm s undler special retirement acts; all arc subject to
collateral-source rule.

While the scope and form of the Collateral Source Rule has not
changed in the past eighty years, the context in which it most com-
monly operates has changed markedly. This can be illustrated by com-
paring the kind of fact situation and the type of collateral source which
was first before the courts with a more modem context and modern
sources of benefits,

~An example of a tﬁpical early collateral jOurce problem faced by
19ih century courts is the following.9 The plaintiff, an elderly woman
of modest means, was injured by the clear negligence of defendant’s
servant, It is probable that the defendant did not carry liability insur-
ance, although that would not be known.29The plaintiff needed medi-
cal and nursing care as a result of her injuries, so her two sons came
from out of state to care for her. Their services were performed gratui-

tously. At the trial, the tortfeasor asked the court to not allow theéury
lo award the plaintiff “reasonable compensation for nurse hire and at-
tendance” since she had received these services free from her sons. The
court refused this request.

_In deciding whether to credit the defendant with the value of gra-
tuitous benefits received by plaintiff, the court had to select between
two important principles, each of which covers the case and each of
which clashes with the other. The first principle is the underlying fault

8. Restatement (Second) or Torts § 920A comment c, at 514-15 (1977)

9. The fact situation is patterned after Lcwark v Parkinson, 73 Kan. 553, 85 P. 601 (1906).
Similar cases are: Pennsylvania Co. v. Marion. 104 Ind. 239, 3 N.E. 874 (1885); Varnham v. City
of Council liluDs. 52 lowa C98, 3 N.W. 792 (1879); Wells v. Minneapolis Baseball & Athletic
Ass'n. 122 Minn. 327. 142 N.W. 706 (1913). Reaching a contrary result by not allowing plaintiffto
recover the reasonable value of gratuitous services as iiims of damage are: Morris v. Grand Avc.
Ry Co., 144 Mo. 500,46 S W 170 (1898); Goodhart v Pennsylvania Ry. Co, 177 Pa 1. 35 A 19|
(1896).

10. Ofcour.se. the record should be silent because the clear rule in most slates is that it is
prejudicial to dcfcndat is to inject in the dial the fad that defendant had liability insurance. Cul-
ler v. McKinney. 309 | 2d 447 (7th Cir. 1962). Rubins Engineering, Inc. v. Cockrell; 354 So. 2d |
(Ala 1977); Taylor v Atchison. T. & ;s.E. Ry. Co.. 189 Kan. 210, 368 P.2d 281 (|902); Miles v.
Seiglc, 571 P.2ci 866 (O.Vla. Ct. App. 1977) My assumplion in the lest is based on the likelihood
ol a >mall businessman, a livery stable operator, carrying liability insurance in the period before
1906.
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concept in tort which says that a defendant should be responsible for
all damages f|OWIn? naturally ,and probably from his wrongful act.
Such damages would include the reasonable cost of all medical and
nursing care the plaintiff' needed, whether she could afford to purchase
them _?r!or to judgment or not. The second principle is that while
plaintiffis entitled to full compensation for her injuries, she is not enti-
tled to double up her recovery or to receive a windfall. When gratui-
tous benefits have been conferred on the plaintiff*, one or the other of
the consequences which these principles are demgned to avoid must oc-
cur. Either the party at fault must Ipay less than the damages he caused,
or the plaintiff receives a windfall, the amount assessed for services
which she received gratuitously. The choice is an easy one. One party
Is innocent; the other at fault. When one must suffer a disadvantageous
consequence and the other receive a benefit, the benefit should go "0
the innocent parly and the penalty be suffered by the wrongdoer. The
Collateral Source Rule reaches that result.”

_ The modem context in which the Collateral Source Rule operates
is very different. Once agialln, an illustrative example will be used.22
The plaintiff owned a building in which he operated a business. The
business used natural gas. Due to the negligence of the gas company,
there was a gas leakage causing an exFIosmn. There was substantial
dama]g 0 the building and substantia

Jamage to the [ | sul personal inguries to the plain-
tiff. The plaintiff carried fire insurance and paid the premiums as a

business expense. The fire insurer settled plaintiffs RioPcrty damage
claim for $13.800, which was the_apPralsed value of the loss, (516.100,
less a 5300 deductible). The_FIalntl f, a veteran, was hospitalized for
three days in a veteran’s hospital and was treated by the staff there. His

It. This is u more detailed analysis or the justification behind tits Collateral Source Rule
than courts usually give. A typical articulation of the juslilication appears in Retroad v. Kansas
Rower .V Light Co., 192 Kan. 343. 35.). 3X8 R.2d 832. M I-1" (1964). where the court said:

It is well settled that the damages recoverable for a wrong ate nor diminished by the

tact that the patty injured has been wholly or partly indemnified for his loss by insurance

elTecied by him: and to the procurement of which the wrongdoer did not contribute. This

rule is not affected by the fact that (he insurer is entitled to he subrogated to the rights of

the insured, as against the tortfeasor, or to recover hack front him the amount lie iccov-

crs. flic question ol the right to the proceeds of the recovery is a matter between the

insurer and the insured. It constitutes no defense to the action for damages caused by

the wrong, which must he brought in the name of the insured, although if might he for

the use of the insurer. The reasons generally given for die rule ate that the contract of

insurance and the subsequent conduct of the insurer and (he in tired in relation thereto

arc matters with which the wrongdoer has no concern and which do not allect the mea

su e of his liahtlly .. ..

Id

12. This is an elaboration of the fact situations in eases like Kexroad v. Kansas Rower &

Light Co. ™2 Kan. 343, 3X8 P.2d 832 (1964) and Davis v. Kansas Klee. Rower Co. 15 Kan. 47.
159 P 2d 8(16 (1944). Some other modern cases where the provider of the collateral benefits is not
doing so gratuitously and where the real defendant is probably a compensated liability insurer or
a self-insurer who cun pass the cost ofjudgment on lo consumers are: Overton v. United Stales
619 F.2d 1299 (Slh Cir. 1980); Aydlctl v. llaytus, 511R.2d 1311 (Alaska 1973); Taylorv Jem.ison.
335 S.W.2U so; (Ky 1960), Iscminger v. llolden, 544 S.W.2d 550 (Mo. 1976),
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medical expenses, if obtained in a private hospital, would have cost
S6-12. When he returned home, his wife nursed him for two weeks. U
those services had heen performed by a professional nurse, they would
have cost $420. While at home he was also treated by his brother-in-
law, a physician. His brother-in-law sent him no bill, but his normal
charges for these services would have been S428. Plaintiff then sued the
gas company for negligence and sought damages of $68,990, consisting
of propertk/ damage of $16,t00, medical expenses of $1,070, nursing
exBense of $420, loss of earnings of S1,400 and pain and suffering of
$50,000. At the trial, the defendant gas company offered evidence of
the plaintiffs settlement from his property insurer and the value of the
medical and nursing services. The Collateral Source Rule compelled
the judge to reject this evidence and to permit the plaintiff to recover
his full damages. The equities produced by this result arc very differ-
ent in the tort system of the 19805, when compared with the way the
rule operated at the turn of the century.
~ Indiscussing this modern context, 1 assume that the real defendant
In interest was not the gas company, but a liability insurer who de-
fended the action and who must pay.th.ejudgment rendered against the
gas company.” Another real party in interest, although not appearing
on the record, was plaintiffs fire insurer, the subrogee of plaintiff's
claim to the extent that it has paid the loss.1l o

To analyze the impact of the Collateral Source Rule in this mod-
ern context and to contrast that with the consequences of abolishing the
Rule, it is necessary to separate the damaﬁes sought by plaintiff into
three categories: (azthos_e for which no collateral source benefits have
been received, i.e. the claim for pain and suffering, the claim for loss of
earnings, and the claim for the $300 deductible under the fire insurance
Eollcyl (b) those for which collateral benefits were obtained, but where
here'is no right of subro?atlon in the provider of those services—in
this case, the reasonable tee for the services of his brother-in-law as
doctor and the reasonable value of the nursing services of his wife, and
(c) those collateral benefits furnished by a party who is entitled under
the doctrine of subrogation to recover the value of those benefits from

13 Ilie gas company might choose to he a sclf-insurcr. Wh.il this means is that it administers
an insurance plan by charging its customers a sihjll tec lo build a fund from which tort losses are
to he paid Thus it would be the innocent consumers that must bear the punitive impact of the
Collateral Source Rule rather than the wrongdoing company or its agents

14. The right of the lire insuret to be subrogated to the claim of the insured Whose loss it ha,
paid is well established. Ncsv Hampshire Ins. Co V Kansas Rower & Light Co., 212 Kan 456,
510 R.2d 1194 (1973), Hume v. McGinnis, 156 Kan. 300, 133 P,2d 162 (1943). If the action is
brought in the name of the insured who has ficen partially paid by his own insurer, lie holds ili.it
part of the recovery received from the tortfeasor for which he has been paid by his insurer in trust
for the ittsuiet. Dcemer v. Kctch.ttt, 195 Kan. 232, 4U4 P.2d 174 (1465) 11 the insured has been
fully compensated for his loss, then the insured is not the teal parly in interest and the action must
he prosecuted hy and in the name of the subrogated insurer Hill v l.eichlitcr. 168 Kao. 85, 211
R.2d 433 (1444),
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the defendant tortfeasor—here, the fire insurance settlement and the
medical care from the veteran’s hospital.5

I the first category, where there has been no collateral contribu-
tion of any kind toward these items of damages, it is clear that the
;Fresence_ or absence of the Collateral Source Rule will have no impact.
"he_plaintiff is entitled to those ">mages from the defendant (or his
liability insurance carrier) in or — >be fully compensated.

The abolition of the Collater®,. source Rule would change the out-
comes in classes (b) and (c). | would like to analyze first the equities
involved in class (), the situation where the collateral benefit has been
furnished by an insurer entitled to subrogation. Here the previous
analysis made about the appropriateness of the Collateral Source Rule
in the typical earlier case does not fit at all. The party who must pay
the damages to a plaintiff already compensated by collateral benefits o
not a wrongdoing tortfeasor, but his liability insurer. This additional
cost must he borne by all insureds of this class. The additional liability
under the Collateral Source Rule would increase the defendant’s insur-
ance premium only very slightly, but also would increase at the same
rate the ptemiums of this entire class of insureds, whether they be care-
ful or careless. The element of wrongdoing which justifies leaving this
cost on the defendant's side is not nearly so clear once liability insur-
ance is introduced. On the plaintilfs side, wc are not dealing with what
could be described as a windfall, but more accurately as double recov-
er)’. Here, plaintiff purchased the right to indemnification from his lire
insurer and, in addition, has the right to full compensation given him
by the law of torts. Both these rights cover the same |njur¥. The doc-
trine of subrogation solves the double recovery problem. The plaintiff
only gets to keep one recovery, the amount paid by his insurer. That
portion of the tort hudgment meant to compensate for the property
damage belongs to his insurer. In summary, wc are not penalizing a
wrongdoing defendant, but defendant’s compensated liability insurer,
and not leaving a benefit with an innocent and poor plaintiff, but with
plaintiffs compensated lire insurer.smThe problem is to determine

15. Hudson v Lazarus. 217 P 2d 344 (D C. Cir. 1954). While noi entitled to suhrogaiiou

before 1962, the Veteran's Administration had a practice ol taking express assignments from vet-
erans admitted to free treatment in a veteran s hospital who may have a cause ot action against a
tortfeasor. See 35 C1 R. § 17.48(d)(3) (19X3). Ifilic stale has a policy permitting assienmcms of
personal lort claims, this may have the same clTcct as suWogMtion. Since 1962, federal law has
provided a right el'subrogation in the United States for the reasonable value of any medical care
which the Untied States is required or auihotucd to provide. 42 US.C.A. i 2651 11973(

16 Whether there is in fact any windfall to the plaintill’s insure! depends on whether premi-
ums charged lo plaintiir and like insureds arc discounted by the amount ol subornation iccoscrv
If so. thcie is no serious benefit or windfall to the first patty insurer. Sec W. Y uijnci, Inscii snii
Casi.s and Msn.RiAi.s 342-43 11971) where the tuuor says:

Insurance subrogation would have more friends than it docs if u could be shown
that iccovcrics enter into premium rale calculations in an equitable wav. . . Asurvey

m the catty 60S rescaled that a number of insurers do not record their subrogation cxpc-
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which insurance is primary. The Collateral Source Rule makes the lia-
bility insurance primary; its abolition would make the first party fire
insurance primary.

Tort litigation to establish defendant's fault is an expensive and
clumsy way to answer the question of whether the first party insurer is
entitled to transfer its loss pa¥ment to a liability insurer. If we assume
a case where the only item of plaintiffs damage was one for which he
had been fully compensated by settlement with his insurer, then the
on.IK function of the tort action would be to charge defendant’s insurer
with that amount. In this limited case, the Collateral Source Rule en-
courages litigation and the attendant legal costs, such as attorney’s fees,
use of court resources, and time of witnesses, litigants and jurors. That
is necessary because the issue of which insurer is primary turns on the
determination of fault and this can only be finally answered by I|t|%a-
tion. The abolition of the Collateral Source Rule would eliminate this
litigation since the first part)  surer would not be able to transfer its
liability lo pay the loss.
~Incategory (b), where the provider of collateral benefits is not en-
titled to subrogation either because the benefits were furnished grn'ui-
tously or because subrogation is not a right extended to this provider,
the equities are closer to the original collateral source context. The
Collateral Source Rule permits the plaintiff to be ovcrcomf)cnsatc_d for
his loss, since he would recover a full tortjudgment for all his injuries
and could retain the value of the collateral benefits as well. Abolition
of the rule would save the liability insurer costs which ought to be
passed on in the form of reduced premiums to the wrongdoing defend-
ants as well as to prudent actors carrying liability insurance. The
choice between these two consequences is more evenly balanced than
the choice in the original collateral source context. Which choice is
preferable turns on how far our tort system has moved away from be-
Ing a fault system designed to Fumsh wrongdoing and has become a
compensatory system intended lo provide victims with full compensa-
tion for their losses.I7 If our main purpose is to guarantee compensa-

ricncc hy class of insurance. Rating bureaus, it was found, had no info-,nation on the
volume of subrogation recoveries.

Piofcssor I'attcrson wrote: "Subrogation is a windfall to the insurer. It ptass no
p.ut in tale schedules (or only a minor one), and no reduction is made in insuring iniet-
cst, such as that of the secured creditor, where ihe subrogation right will obviously be
wotlh something. Hence, in such a case no reason appears for extending it . . .

Id

17. The degree lo which our tort system has moved fron. fault based ends to compensatory
ones is evidenced by the adoption of no-fault concepts in automobile injury reparations. See Kan-
sas Automobile Injury Reparations Act. Kan. Stat. Ann 5$40-3IUl to -3121 (I19SI). In
M.tn/anarcs v. Bell. 214 Kan 589. 522 I’.2d 1291 (1974), where there was a challenge to the consti-
tutionality of this approach, the Kansas Supreme Court quoted with approval several studies of
the operation of fault-based tort approaches to compensation and concluded:
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lion for tortious injuries, that end is fully accomplished without the
Collateral Source Rule.

A Iar?e majority of the scholarly writing about the Collateral
Source Ru

ough and scholarly analysis was made by John Fleming,1 who, after
surveying the oEeratlon of the rule in England, the Commonwealth
countries, and the United States, concluded that the Rule should be
abolished. As he states in the conclusion;

In mcreaswtg asure a erson who h?s met with an accident
ma nowac‘ P orcomtﬁ% satton not on oteftwoftorts but
to ther co feral sources emstence several such reglmes
of co pensafion In any Individual case ta”ﬁ or Important de? slons
l’t % elr relation qne’to an?ther T reg SO Bttons re open; first, fo

eacmd nt victim chu atg the variou eneftfts seconit tq shift

eutlmate Htrden of the accident_loss {0 t eto[]te sor, relieying as
ar as oss e other %mp nsatlgr} unds: ﬁtr t0 cregit “the
tortfeasor with any benefits received from anot er source.

The first Iternatlve associated with the * ﬁollater | souice rule”,
fondones multi erecoveg o avoid giving etrt easor a "wing-
all” Jn contrast to mast other o ntrtes which arc cate orf]cal
c?mmlt to t ecomPensator Rose to the punitive theor
of tort flamages, American tc rtB contihue to entertain an ambigu-
ous an unesfyto eranceo do erecovery

10

Turnin ble re consideration of other alter-
natives. w tet at ese dtﬁo t%m ﬁ ?ormer In posin tgecmon
2 (tow 'ﬁ two sourges ofco gensan?n to treat as ? rimar ¥

\?/hlc as th ? secon art//v nttast lo cumulation. of benefit

){ orce a confrontation With he basw oI|c rlenta |onwe ef
% sse enerfag or a% parttﬁ ‘fl ide [s]ou be
sorhe Y tortteasor or by a collatera source wheéther In ac-
fr?sruazpcceew th the regime of tort Taw or the regime ot private or social

the rimaril olralls ostulaels underl the collateral
sourerl %g ua” {tt RP% an economic
Va. CSX V\‘ Pace eroeronlthe cttonc tsof
reshitting the (133 fro ? fltera source ot e tott gasor, t
ten ant astefu nessoHt fl elnStérance . MoS rBortant
ags awareness that Il these days, when.tort lia |t(}/ ﬁeua |t|es
Ignificant so rceo c%mdp a]tlrton y In case of de ant%
woc Joass on f u abilit msut]ance rPrtcmg
their goods or se wcei questhnts ?ot 0 much whethef a ”ﬂ
oer deserves to be relieved as which of several competing "risk coi

All studies concluded that the risk of tort liability based upon negligence is not a
significant lador in inducing vehicle operators to drive more carefully; that the tort sys-
tem of reparations based on fault is excessively expensive and in.'llicicnt as a means ol
compensating automobile crash victims; that compensation distribution to accident vic-
tims under the tort system is inequitable in that it commonly results in overpayment or
minor injuries, gross underpayment for those moic scriously'injured. and long delays in
receipt of compensation.

U at 13(-t
|, See supra note 2.
Id. f-leming. supra note 2,

e in tne last two decades has been critical. 8 The most thor-
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nuinitics" should bear the loss. . . .20

Once the faultﬂ'ustification for the Collateral Source Rule has been
abandoned, the on modernjustlftca jon advanced for the rule is that
it heli)s prevent undercompensation for the victim.1L The plaintiir will
usualy receive only onc-holf to two-thirds of the amount awarded by
the jury as full compensation.22 The fee for hi:, attorney and other legal
Costs must be pald out of the proceeds. Since most plaintiffs’ attorneys
work on a cont mgency basis and the usual fee for litigating a case aver-
a?es onc-third of the judgment, but may go as hl%h as one-half,23 the
plaintiffs actual recovery will be diminished by that amount, To the
extent that collateral benefits rcceiv »d by plaintiff approach one-third
to one-half of the verdict, they would sectn to compensate plaintiff for
his legal costs and thus correct that unfortunate principle adopted in
:hc American common law that each Pary must bear the full cost of his
own Iegal expenses, however free of fault he is compared to the other.
Ti ; opciation of the Collateral Source Rule does not improve the
p05|t|on of the plaintiff. First, it should be clear that only those collat-
eral benefits for which there is no rch of subrogation could ;mprove
the plaintiffs position. All other collateral benefits for which a corre-
spondm? sum was included in the general verdict belong to the subro-
gee, not the plaintiff.21 Beyond this, the Collateral” Source Rule
actuaIIy worsens the position of the plamtlff because the base on which
the contingency fee is figured is the verdict and this is larger tinder the
Collateral Source Rule than it would be if the rule were abolished.
This result can be illustrated by considering the fact situation dis-
cussed above under the modern context for operation of the Collateral
Source Rule.5 There Ié)osned a case where the plaintiff sued to re-
cover damages of S6.H990 for personal injuries and property damage
which were caused by the negligence of the gas comf)any Included in
this were items for which plaintiff had received collateral benefits of

20 | teming, supra noie 2, nt 15-14-17.
21. See Miiceri Jc Messina, supra note 2. ui 311-12 (1>72). See also the often cited passage
front Hudson v. Lazarus, 217 I-.2d 344, at 346 (D.C. Cir. 1054), where the court said:

Legal “compensation” for personal injuries does not actually compensate. Noi many
people would sell an arm for ihe average ot even (lie maximum amount thatjmies award

for loss of an arm. Moreover, the injured person seldom gets the compensation he "re-
covers." for a substantial attorney's fee usually toiues oul - fit There is a limit to wh.u a
negligent wrongdoer can fairly, i.e. consistently with the balance of the individual and
ocial interest, re rcquir pay. Hut it is not necessarily reduced hy ihe injured per-
son’s getting money oi m  limn a collateral souicc.

22 While we arc required by ihe legal theory of tact lindmg to iccogn.be the general verdict
of the jury &, the authoritative determination of what eonstil nes full compensation for plainiilf,
that amount may he manipulated away from thejury's best csliiuaic ol true compensation hv their
corrections for v.hat they assume ptalmilVV will lose IVom having lo pay attorney's Ices, or recoup
from having insurance .Wv injra notes 7' & 2K and accompanying levt.

23. I\ Mm Kinnon, Coniinui.nt ITis ior Liciai Staivtiis ch. 9 (1964).

24. Seesupranote 14

25. See supra notes 12-14 and accompanying text.
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$17,290. Of this amount, S16.442 was supplied by a collateral source

entitled to subrogation. Now Lwould like to assume that the jury de-

termines that the full amount prayed for is what plaintiff is entitled to
as full compensation and awards judgment for that ..mount. Secondly.
| assume that the plaintiffs attorney has a contingency contract under
which he receives as his fee one-third of any recovery.” Based on these
assumptions, it is possible to compare the operation of the Collateral
Source Rule and of its abolition.

St.auc Ruic No C 'll.n«al Source Rule

V'srakt 168.970 $51,700 (S6KIV leu fllitct.ll
lew attorney's tees of S benefits urSIUWi
of iccascry 5229)6 $17.23)

$45,994 $34,467
Iﬁ.&s bragjlc] bcaefits $16,442 W2

uﬂw

teeciler» $27,552 $33,825

Abolition of the Collateral Source Rule would permit plaintiir to
recover $4.273 more. At the same time, his attorney would recover
$5,763 less. Thus, the Collateral Source Rule favors not only first party
|r}surte,ﬁ over third party insurers, hut plaintiffs’ attorneys over
plaintiffs.

This is not to suggest that there is anything improper about the
contingency fee concipt. It has aI_waKs beena guara.ntee that those per-
sons unable to hire a lawyer will have the benefit of counsel when
pressing civil claims for injur) .27 But there is nothing in that salutary
option that demands it be measured on anything more than the net loss
suffered by the plaintiff, that is, the sum which is owed by the defend-
ant after collateral benefits have been credited.

One further point should be made about the olperatio_n of the Col-
lateral Source Rule. It is one of a series of legal rules designed to keep
the decision of jurors untainted by intrusion of the issue of insurance.
Other rules aimed at this result are: (1) that a plaintiffonly partlﬁ com-
?.ensated from collateral sources is the real party in interest so that his
irst party insurer subro?ated to a part of that tort recovery need not
appear as the plaintiff of record,2”and (2) the introduction of the fact
that defendant has liability insurance is so prejudicial lo the interests of

26. This assumes that the abolition of the Collateral Source Rule carries wi h it explicitly or
by implication the denial ol the ri-hl ofsubrogation lo the suppliers of the collateral benclits as far
as it is in the power of the state .gislature to do so. .S'vmfrunote «{) The subrogation rmhls of
the United States for the mcdnal services furnished In the veteran's hospital under <1 1JSC A
g 2651 would slill exist.

27. 1 ora historical discussion of the contingent fee arrangement and a dclen .e of its utility in
protecting the pc>or who aie injured, sec J. Aui-ruacii, Unhjimi.Jusrn i 41-50 (1976].

7S. Uecmer v. Kciilurt. 195 Kan. 232. 404 *2d 174. Lines v. Ryan. 272 N'W 2d $>¢, (Mmn
1978), Some courts have decided (hat real patty in interest statutes, such as I-'tti. R Civ I' 17(a)
require that a subrogated insurer be named as a party plainlill'escii if it has paid mils a pail ol Ihe
plaintill-insured's claim. See Public Scrv. Comm'n. ol Ol.lahoma v. black A Vcjtcli 457 I-"M
1143 (j0th Cir. 1972).
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the defendant that he would normally be entitled to a new trial.Z7 Abo-
lition of the Collateral Source Rule would not conflict with this basic
policy because no insurer appears as a party lo be affected by the jury’s
verdict, either as claimant or as the party who must ultimately pay the
judgment. All the jury will learn is that some insurance money has
already been paid. ‘A question ought however, to be raised about the
underlying policy. When these rules were first developed, insurance
was not common, so it was safe to assume that the average juror would
suspect there were no insurers behind either the plaintiff or the defend-
ant unless insurance were in the olpen. Today, all persons of means
carry insurance and arc moderately sophisticated about the %ene[al
facts of insurance. Any automobile driver knows about automobile in-
surance, which he or she is required to carry. Almost every homeowner
carries homeowner’s comprehensive insurance. Most adults are cov-
ered by some form of medical and health insurance. Jurors may "veil
speculate about the availability of insurance and such speculation
could influence their decision one way or another. The completely un-
insured person m%y be damaged by the operation of rules emgne_d o
protect an insured person and insurers as a class, because the jury
might assume the presence of typical insurance protections when the?]/
do not in fact exist. The abolition of the Collateral Source Rule whic
would germlt_ evidence to be admitted on actual insurance protection
owned by plaintiff lets the jury have reliable evidence on matters where
otherwise they arc likely o be speculating and doing so inaccurately.

[II. The American Medical Association and hie Collateral
Source Rule

Rarely does scholarly analysis about a Ielga_l problem and the nerd
for reform lead directly to change. Some politically active group who
stands to gain by the reform has the responsibility of turning a dispas-
sionate analysis into a new and ePo uve legislative program. That im-
petus came from the perceived crisis in medical costs when medical
malpiactice |It|%&}t|0n mushroomed in the past two decades. Defendant
doctors and, behind them, their liability insurers were particularly out-
raged when asked to pay in malpractice judgments not only very large
sums for pain and suffering and for economic losses, hut also to pay for
the doctor’s own services, corrective services and additional health cate
for which the patient Had been fully compensated by health insurance
programs of one sort or another. o .

~In the 1970’s, the American Medical Association organized a na-
tionwide campaign to achieve major reforms in the tort system which

29. See cases citeJ supra note 9
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they hoped would limit the explosion in malpractice judgments and the
cost of malpractt.v. insurance. Among the reforms were the introduc-
tion ol screening panels to weed out unmeritorious claims,3) the provi-
sion for arbitration agreements to he executed between patlens and
health care providers,dl the grant of power to courts to review attor-
neys’ fees to ensure that they were reasonahle.3 the abolition of the
Collateral Source Rule and the fixing of @ maximum dollar limit on
recovedy in malpractice actions.3 Havm% achieved limited success in
ersuading state legislatures to adopt these reforms, the American
edical Association has turned its attention3 to squortmg a no-fault
compensation scheme for malpractice in the federal Congress.®
The reform in the Collateral Source Rule is the least radical
change in the existing tort system and thus was the most Wldely
adopted.% These statutes are In no sense uniform, although they all
contain two common elements: (1) they apply onIy to medical maI
practice actions, and (2) they permit the defendant health care
viders) to int troduce evidence of some collateral benefits receive
the plaintiff. One of the .nost elaborate and complete is the Arlzona
statute, WhICh prowdes

n any medical malpractice act |on amstalicensed health
der the Xe% aBP gﬁ

ndant may Introguce EVI a
or other en? t which ISOfWI eas ne It Josttﬂgegfg!)ncﬁ?

§Seg FeSUtO e ur qera wor rr]t%etr(t)t omntlatﬁsatton act, an
sabi éf W mess ?e Ineomc- dlsa%i X%r accident msu?/
ance rowdes ealf hbenefls I Income- dISb coverage and
g%ot er contract orai]reem nto aT group,. organ aHon f rtper-

0(§|sa%rﬁorati)0n to& royi ﬁo?a%a ror |m urse t ttoce“c
i

carc ro¥)

denta or oth
at ang CoSt, exgﬁnse Br loss claime
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sh t
8a1nt fas result
rlnﬁemnl catmg

?Fomes't?é

ety L T e
secure nis rqéh ttoany suclt beneﬂ?s or tttat recovery rcmttt éle? (5

30. E.g., Am/. Rev. Sr.sr. § 12-567 (1982); Kan. stat. Ann. §§ 65-4901 u. -4908 (1980)

31. Eg.. Ill. Ann. Stat. 88 110201-204 (Smuh-llurd 1983).

32. Am/.. Rev. Stat. § 21-568 (1975); Tenn. Code Ann § 29-26-120 (1981). Wash
RIv. Coot Ann §7 70070 (1975-76).

33 5At Civ. Code 8§ 33332 (1976) (limits recovery foi noneconomic losses to

f'V Com; ANN-8 2307.43 (Page 1971) (limi's recovery Tor general damages to
St(X),IK)0); N.f). C| nt. Code § 26 1-14-11 (Supp. 1983) (limits recovery to amounts provided hy
malpractice insurance fund and the maximum rcci -cry is $500,01H)for each claim and one million
dollars lor each policy period); S.D. Codimi it Laws Ann. § 21-3-11(1978) (loial general dam-
ages limited to 5500,IHX), but there is no limit on amount of spctiil damages which arc
récoverable).

34 See Statement of the American Medical Association presented bv President James N
Todd, M.D , to the Subcommittee on Health of the Ways and Means Committee of the United
States House of Representatives, June 28. 19S4.

35. See Il. I). 5400, introduced in the 98th Cong. 2 Sess. (1984).

36. See statutes listed supra note 4.
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The major issues on which the various statutes differ is:
(1) whether it lies in the discretion of the jury to make the deduction,3*
or whether the court must make the deduction as a matter of law,3
(2) whether the statute sFemflcaIIy denies the right of subrogation to the
prowder(g of collateral benefits,40 or whether this is left to implica-
tion.4L and (3) whether the evidence which may be introduced covers
all benefits received by the plaintiff, &2 whether such benefits as life and
accident insurance arc excluded from admissibility 43 or whether bene-
fits purchased by the plaintiff or his employer arc excluded from
admissibility.4

These medical malpractice statutes abolishing the Collateral
Source Rule have been subjected to w?orous constitutional attack.43
The grounds argued to establish unconstitutionalit Y are varied. It has
been contended that the limited abolition of the Collateral Source Rule
violates the req irements of due process and equal protection under the

37. ariz, Rlv. Stat, Ann. § 12-565 (1982)

38. Eg, Atuz, Rev. Stat. Ann. § 12-565(1) (1982); Wash. Rev. Code Ann. § 7.70.0S0
(1975-76).
39 Eg., I"la. Stat. Ann. § 768.50; N.Y. Civ. Prac. Law § 4010 (McKinney 1975 A Supp
1981). ¢

40. EQ,Ariz. Rev.stat. Ann. § 12-565(C) (1932); Cal. Civ. Code § 3333 1(b) (1976).

41. The abolition of the Collateral Source Rule would have to at least impliedly ic\ul»e the
right of subrogation in the collateral source provider. Otherwise, the plaintiff would receive less
than full compensation because there would be a double reduction front bis iota! damages, or else
the impact of abolishing' the Collateral Source Rti e is evaded because the provider in a separate
subrogation action would recover from the defendant tortfeasor the amount that was deducted
from plaind It'sjudgment upon introducing the evidence of the collateral benefit. The courts could
avoid this implication only by bolding that the evidence of collateral benefits is admissible only if
the provider has no right o*'subrogation This wocld mean the abolition would apply only lo the
category of damages in class (b). but not to clast, (c) where the equities more strongly justify
abolition. See discussion supra notes 15-18 and accompanying lest.

42. EQ,Dtl. Code Ann. tit. 18 § 6862 (1974); Idmio Code § 29-4-210 (1980)

43. EQ, Fla. siat. Ann. § 7TbS.5U(2)ia)2 (Supp. 1983), N.Y. Civ. Prac, Law § 4010 (Mc
Kinney 1975 & Supp 1981).

44. S.D. CootEUD Laws Ann. §21-3-12 (1978). Tenn. Codi Ann. §29-26-119 (1981);
Wash. Rev. Code Ann. § 7.70080 (1975-76).

45. An extended discussion of the constitutional issues may he found in Note, aifar.iss

Injury Copensation Act: An BtAel Protection Crelllae, 52 s cai. L. Rev. 829 (1979),
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federal Constitution.-10 It has also been argued that state constitutional
guarantees of equal protection or due process are violated by such stat-
utes."7 In addition, challengers have relied on special provisions of
state constitutions, such as a prohibition against special Icgislalbn,-1 a
prohibition against limiting damages49 or a provision guaranteeing
open courts and remedies for all wrongs.3

The highest courts of two states. New Hampshire - and North Da-
kota,2 have held unconstitutional that part of their medical malprac-
tice act which aholished the Collateral Source Rule. In doing so, each
court relied primarily on state constitutional provisions and their local
views of appropriate constitutional principles. Both courts used a
stricter rule of legislative scrutiny, the so-called “substantial relation-
ship” test, regumng a close correspondence between the stated legisla-
tive goals and the classifications and means selected by the legislature
to achieve those goals. Applying this stricter standard, the | uFreme
Court of North Dakota was persuaded that the crisis in medical mal-
practice was not great and thus reform was not essential. The Supreme
Court of New Hampshire felt the means chosen by the legislature were
not the most effective or were not constitutionally permissible ways to
achieve the goals.3

46 See Eavtin v. Bromficltl, 116 Arif. 5'b. 5*0 1 2d 741 (1977): Pintllo* v. Cedars ol Lebanon
Hosp. Corp., 40.1 So. 2d 365 (Fla 19.il), Jones s Slate iij, of Medicine. 97 Idaho *59. 555 P 2d
399 (1976), a n. denied, 431 U.S. 914 11<>77), Carson v. Maurer. 120 N il 925.424 A2d 825 (1980),
Arnesun v. Olson, 270 N.W.2d 125 <N D.I>>7»).

47. See Pinillos v Cedars of Lebanon Hosp Corp, «in, So. 2d 365 (Fla 1981); Carson v.
Maurer. 120 N.U 925. 424 A 2d *25 (19%0); Arneon v. Ol on. 270 N'W.2d 125 <N 1) 1978)

4%, See Eastrn v. llromfield. 116 Ana 576, 570 I’2d 744 (1977). Arne,on s. Olson, 270
NAvV.2d 125 (N O 197%).

49. See Eastin v. Bromfirld, |If, Aria. 576, 570 *2d 744 (1977)

50 See Prcndergast v. Nelson. 199 Nth 97. 256 N.W 2d 657 (1977).

51. Carson v. Maurer. 120 N.tl 925. 424 A.2d 825 (19*0).

52 Arr.cscn v. Olson. 270 N.W 2d 125 (N O, 1978).

53. The Kansas statute was dctlatcd unconstitutional hy a federal district court in Doran v,

Priddy, 534 F. Sapp. 30 (D. Kan 1IsSlj. on both (eder.tl and state cor.stnutiniial grounds The
judge’found Ihal (he distinctions benseon gratuitous collateral bandit* which sstct admissible and
collateral benefits paid lot by (he plaintiff or his employer which were inadmissible treated a
discriminately classification, lie also found Ihal abolishing the Collateral Source Rule for only
one class or"ton dcfcnslants. i.e. health providers, was an unfair classification lie lelt that these
discriminations violated the right lo equal protection under the fourteenth amendment to the
United States Constitution and al<o violated sections | and 2 of the Dill of Rights of the Kansas
Constitution, which ate the state e'jual protection provisions. The court also found the statute
violated article 2, section 17 of the Kansas Constitution in that it was not a law of general nature
having a uniform operation across the state. Whether this constitutional analysis is correct arid
would he upheld hy higher federal courts and by the Kaio us courts is open to scriou, doubt

1 he constitutional analysis made by Judge Rogers in the unreported ease of Holman v. The
Mennmger Found. (No. 79-1(1-90, D. Kan. "."*2» seems sounder and a Fetter prediction of the
judgment that higher federal courts and the Kansas Supreme Court would conic to than the deci-
sion in Doran v. Priddy. Judge Rogers reasoned that the validity of K.vn Siat. Ann. § 60-471
under equal protection analysis turns on which tc,t is u.id, the’ “rational basis” test or strtc.cr
“substantial relationship” test. Those decisions which have held such statutes unconstitutional,
including Doran v. Priddy, have used the “sul'siautiul relationship” test. Those courts which have
used the "rational basis" test have found such statutes eon tilution.il. After surveying the federal
authorities, he concluded the appropriate test for federal equal protection was the "rational basis"
lesl. Two Kansas Supreme Court eases considering the constitutionality of other parts of the

Lav] The Collateral Source Rule 719

~ A substantial majority of courts which have considered the consti-
tutionality of these statutes abolishing the Collateral Source Rule have
upheld them as valid.5 These courts use a "°ss strict rule of legislative
scrutiny under due process or equal protection analysis, the rational-
b f, test. This test accords greater tolerance and respect to Ie(}ylslatlve
judgments about what the needs of society are and which arc the best

means to achieve these goals.

IV. The Generalization of the Malpractice Reform To all
Civil Actions

The core of the equal protection argument is that there is no ra-
tional justification for treating medical malﬁ)ractice actions differently
from all malpractice actions or more generally from all tort actions. In
the Florida case testing the constitutionality of their Medical Malprac-
tice Act, % Chief Justice Suridhcrg in his dissent said:

LThe FIorlda statute in t esu?m essentially abogsh s the collat-
%ral ource ru ? but only wity reference to the me |?a rofession.
his common law .ute typically Ipr?vents,re uction ot the plaint a
}ort recoverg kf}’ ang a PH“IS 0 aternagve c,?m ensapon [ecelve
rmsourc? such as health insurance. or disapiljty henetits. T FM]S
tifications Tor the rule arc (1 .tg void pena |zhgt eﬁ)alntl 0
gurc ases In l{rance, 2 t% | |scou§%mgfi.eﬂur e of Insur-
?Cﬁ. and (3 0|ncrqe se the deterrent effect of liability. The validit
qht eﬁ ratignales has f)een eﬁtei %ut commentatgrs agre?t at if
the collateral source rule 1s modified, there Is no justification fcr con-
fining changes to medical malpractice cases.%

Chief Justice Sundberg’s arguments were not and should not be
E)_ersuaswe to the Supreme Court of Florida on the. constitutional ques-
lon. The constitutional structure should permit the legislatures the
choice to legislate differently for medical malﬁractme if there are justifi-
able reasons for the differential treatment. The reason advanced by the
legislatures which have aholished the Collateral Source Rule was the
cost crisis in medical malpractice insurance. The federal Constitution
and its constraints should be loose enough to give this discretion to the

state legisjatures. . o
C?]glefJustlce Sundberg's analysis is, however, a good indication of

molten) malpractice act have applied the "rational basis" test and presumably would >li mi in
.saia.ililip Kw. Sim. Ann. jj60-471. See Stephens v. SnvJct | lime Ass’n. 230 Kan 115.631
P 2d 222 (1981}and State ev ref, Schneider v. Liggett. 223 Kan. 610. S'li P.2d 221 (1978). .//yc.r/
*|

dun]sTquals%?nl{/.sIlrgrgn#lle%g)llﬁ Alin. 576, 570 P 2d 744 (19JJ): Pinillos v Cedai* of I ehanon
Hosp. Corp., 403 So. 2d 365 tFla 19*1), Rudolph v. lowa Methodist Medical Center, 293 N.W.2d
550 (Itnva IvSCi: Prcndergast v Nelson. 199 Neb. 97, 256 NAV,2d 657 (1977) (/ Jonesv. Slate
Itd of Medicine. 97 Idaho *59, 555 P.2d 399 (1976), where the Supreme Court of Idaho held the
appropriate standard was the rational basis test, but tcmandcl the ease to the civil coutl lot a
finding on wt tiher ihe national crisis n health care insurance was applicable to Idaho

55. Pini.hs v. Cedars ol Lebanon Hosp. Corp., 403 So 2d 365 (Fla 1981)

>h. /) 713;>9-70 (Adkins, J., A linyd, J., joining Snndbeig. C.J., dissenting).

<
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how the legislative discretion should be exercised. The reasons for
modifying or abolishing the Collateral Source Rule apply to all tort
actions, notjust to medical malpractice. Similar crises or potential cri-
ses exist in other parts of ou. lorts-compensation system. The cost and
administrative delays in automobile compensation led to a variety of
attemlpts. to control costs, the most prominent of which has been"no-
fault legislation. The cost of products liability litigation and compensa-
tion is another tort area approaching crisis dimensions. As Jeffrey

Q’Connell, o.ve of the leading proponents of no-lault approaches to tort
liability, has written:

he maip intellectual, rather than_political, challenge currently

sed by no-Tault insurance Is the application of the no-fault princi-

e to accidents other than those involving autos, princl to

aims arising from medical misjreatment and maltunctioni d-

ucts.. Indeeq” the success of no-fayll auto Insurance has.meant that
medical malpractice and . . lighility claims comprise a mu

g(rj%aetﬁ{ 8%”0“ gﬁtorﬂgvlvsmjury claims generally than betore the

.. .Furthermore, the undesirable characteristics ?f th? Present tor
liabifit stsbem arti gven more eY| ent I medica PaP actice an
tlrodu S ‘a |I|f claims thgn I almi.amln out of auto accidents,
nmedlc? malpractice an pr% ucts liabilit suHs, many r e vic-

tims ayc left uncompensated. Payment, even wnen made, a touc
Fe]éjgf éeelsay,ed. Flnrfm)y, mucﬁ mor o?the premium dornar 1S sp™1i on

If automobile accidents, medical malpractice and injuries from defec-
tive products all represent areas of serious cost and administrative
problems for our tort system, can there be any justification for abolish-
Ing the Collateral Source Rule in one case, buf not in the others? And
ifwe decide that these three problem areas require similar treatment by
abolishing the Collateral Source Rule, is this not one of those cases
where the exceptions would swallow up the rule, because the over-
whelming bulk of tort litigation occuis in one of these three areas? De-
ciding that there ought to be uniform treatment, however, docs not

detﬁrmine which way lo generalize—whether to retain the rule or to
abolish it.

The reasons behind the Collateral Source Rule no longer exist.
The widespread and increasing use of liability insurance has thuallr
eliminated the fault aspects and deterrent operation of the law of tort.
Anyone with sufficient assets totpay a tortjudgment will almost invari-
ably carry liability insurance. If there is no liability insurer, there is in
all proba IW a judgment-proof tortfeasor. The penalties exacted by
the Collateral Source Rule are thus hardlv ever paid by wrongdoing

57. O’Connell, Offers Thai Can't lie Refused: Foreclosure of Persona! injur*eClaims hy Oe-
fendants' Prompt Tender o fClaimants*H a Economic tosses, 77 Ntv. U.L. IU.v. 5HI 5*>5-96(1983).
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tortfeasors, but rather by the entire class of insureds under liability pol-
icies Thus, liability insurance becomes a compensatory scheme for ac-
cident victims, no different in quality from other compensation
schemes, such as health insurance, accident insurance, disability insur-
ance. wage continuation plans, etc. Once the fault orientation to tort
liability has been abandoned, the purpose of the tort system is to ensure
that accident victims are fully compensated. That end is adequately
and fully achieved if the liability insurer behind the defendant is re-
quired to pag only the true loss of the plaintiff, which is that amount
not covered by the variety of collateral support plans now available to
plaintiffs who have been injured, S

~The ultimate issue is which system of compensation is primary:
liability insurance, or the sources of collateral benefits? To the extent
that these collateral benefi.s have not been provided gratuitously by
friends and relatives, they have already been fundeo, either by lax
money, by private insurar.ee premiums or as fringe benefits in ex-
change for the emPonee’s services. Their coverage is almost always
broader than just for those accidental miurles where causal fault of a
third party can be proved, The allocate 1 cost of these benefits is usu-
ally figured free of the ability of the provider to transfer a portion cf
those costs to a defendant and his insurance carrier through subroga-
tion or assignment. To the extent that there would be a savings occur-
ring from su_erFatlr_lg first party providers of collateral benefits to the
third party liability insurer, this savings is often wiped out by the costs
ofobtalnmg such transfers. If subrogation or transfer costs exceed re-
coupment from subrogation, there is-an added burden on the total in-

jury compensation system.

V. Special Problems in the Drafting op a Reform Statute

~The conclusion that the Collateral Source Rule should be abol-
ished leaves several sub5|d|ar% problems unsolved: (a{ Should the stat-
ute be evidentiary only, so that the deduction of collateral Lanefils is
left to the dixretion of the jury, or should the udge be required to
deduct the collateral receipts as a matter of law? Jb) hould the reform
apply to all collateral benefits, or only to some? (c) Should the plaintiff
recover in the tort action the premiums and other consideration paid to
the provider for the collateral benefits? (d) Should the providers’ n%ht
of subrogation be abolished as well? The medical malpractice statutes
which have abolished the Collateral Source Rule™ often do not cover
one or more of these problems and, to the extent they do, the problems
are resolved in very diverse ways.

5S. Seesupra note 4.
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A. Issue of Factfor the Jury or Matter of Lawfor the Judge

‘Whether theiudge or the jury should have the power to decide or.
the impact of collateral benefits 1s not an issue where there is a clear
answer, but there are reasons for leaving the matter to the discretion of
the jury. First, there ma?/ be fact disputes to be resolved, such is
whether the plaintiff actually received the benefits, and what they were
worth in dollars Gratuitously rendered benefits, particularly the deliv-
ery of services or goods, often pose such issues. In order to leave the
ultimate decision to the judge, it would be possible lo set up a two tier
procedure, whereby the jury in a special verdict  aid make the neces-
sary fact determinations, quantifying the bene  and then the judge
would deduct the liquidated amount from the  ueral verdict." This
procedure would not be frequent! because unliquidated i :d ?ra
tuitous goods or services are not st common or important collat-
eral benefits today. Insurance p.  ms, such as property damage
settlements, health insurance refunds, or dlsablll_tg payments under pri-
vate or governmental plans, as well as salary paid under wage continu-
ance plans, arc easy to prove and are liquidated.

‘A more general reason for leaving the deduction to the discretion
of die jury arises from the very nature of the general Verdict. In arriv-
ing at a single final sum as the full com?ensatlon for pluintifl's losses,
thejurg. probably balanc:s a number of factors, such as the strength of
the liability issue as against the seriousness of the injury, the nature and
persuasiveness of the proof on the various items of damage, and the
relative fault of the plaintiff as compared with the fault of the defend-
ant. Letting Ihe jury know of and be able to balance the amount of
collateral benefits received only adds another factor to be used in arriv-
mgi at a single just award. Not permitting the jury to know about or to
balance these items, but instead re(iumng the judge to deduct it after
the verdict is awarded, %IVES the element of collateral benefits much

ﬂ]rgastgglgvseight than the other factors because it has been removed from

Furthermore, the solution to this issue should be related to the an-
swer to the next problem, the t}/ es of collateral sources which may
reduce the defendant’s liability. 1 the judge is required to deduct them
as a matter of law, the collateral benefits should be only those which
arc clearlg liquidated. If the question is one for the july, a broader
range of Denefits, including gratuities, could be admissible.

~ Ofthose legislatures abolishing the Collateral Source Rule in med-
ical malpractice actions, nine of them chose lo leave the issue to the

5_1205 (bmith-Hurd 1983)9'0305 10 «l,’P,cd such a procedure. Seeli L. Ann.Sim §| Iu.

The Collateral Source Rule 223

discretion of the jury avand five ma/; it a matter of law for the judge.6l
in addition. New York orl?(mally left the matter to the jury, but in 1981
jnwiided its statute lo make the issue one of law for the judge 61

R. Types of Collateral Benefits Which Should be Admissible

This is the problem on which the medical malpractice statutes
shew the greatest divergence. The broadest classification is to cover all
collateral benefits of every type and from everr source.63 Another ap-
proach is lo F-r quite specifically the collateral benefits for which evi-
dence would uv admissible.04 A good example appears in the Arizona
statute quoted above, A third apFroach is to specify that all collateral
benefits arc admissible with specific named exceptions. 1he most com-
mon exceptions are death benefits under life insurance policiesé and
insurance purchased with assets of the claimant or members of the
claimant's immediate family or paid for by claimant’s employer.06 An-
other common provision is to limit the collateral benefits to those
which are clearly liquidated special damages, particularly payments or
reimbursements for medical care, rehabilitative care, and custodial
carc, as well as for lost earnings.67

This welter of approaches to identifying collateral benefits admis-
sible under a statute abolishing the common law Collateral Source
Rule raises two important problems: first, whether unliquidated gratui-
tous assistance given a claimant by friends or relatives should be a col-
lateral benefit reducing a tortldudg.ment, and. secondly, whether life
insurance and nonmedical accident insurance should be excluded from
admissibility. S N

_There are policy and administrative Prounds why the graluitious
unliquidated services should not be used lo reduce a tortfeasor’sjudg-
ment. The administrative reason is the difficulty in proving the receipt,
the extent and the value of such services. The policy reason is that we
want to reinforce a dwindling tradition in our society, the willingness of
family and friends to help someone in need. If the amount of the help
could be used to diminish the recovery of the victim in his legal action,

00. Sec the statutes of Arizona. California. Delaware, Kansas. New Hampshire. Rhode h-

ainl, South Dakota, Tennessee, and Washington cite," aupr.i note 4.
| hi. .Vivtlie statutes of Alaska. Florida. Illincts, Nebraska and North Dakota cited sunra note

(>2. N.Y. | V. Fkai . l.aw § 41)10, first adopted in 1.75. then amended in [**81.

03. .V<vliiaiio Cook § 39-4210 11977).

04 SWihe statutes from Arizona. California and Rhode Island cited mpm note4.

(>5.  See the statutes from Alaska. Florida and New York cited mpr.i note 4.

to. See the statutes from lowa, Kansas. Ohio, South Dakota,lenncs'ec andWashington
tiled Mpra mite 4.

07 * See the statutes from Illinois, New Hampshire, Nev Yoik, Ohio and South Dakota cited
supra note 4
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this will certainly have a chillir'g effect on the willingness of such peo-
ple to make contributions.

Life insurance and accident insurance, except for medical pay-
ments, pose much the same issue. A potential victim may in plannln(ﬁ;
for himself or beneficiaries ir, the event of a serious accident or deat
choose to provide for certain intangible losses not contemplated bg any
compensatory scheme. Ifa planner decides he wants to leave his bene-
ficiaries in a better economic position than would be provided by a
wrongful death action, should he not have the freedom to purchase
such further ?rotectlon through private insurance? If he wishes himself
to be cared for in the event of a disabling accident more generously
than either a tortjudgment or other compensatory schemes are likely to
provide, should he not also have the power to purchase additional acci-
dent insurance? If the purchased protection would be used to reduce
the judgment he would receive from a wrongdoer, that would be a dis-
incentive to the exercise of this freedom or power.

The analysis of these two problems suggests that the admissible
collateral benefits should be those covering the items of special damage
in tort, the medical expenses and loss of earnings, If the impact of the
Collateral Source Rule or its abolition is primarily to select which of
several compensatory schemes would have primary responsibility for
indemnifying the victim, the compensatory schemes which are in com-
ps ion with the tort system arc directed to cover clear economic loss of
tiw -iclim. The three main types arc medical insurance, (cither govern-
mental or private), wage continuance plans and private or governmen-
tal disability payments. If admissibility is limited to these types, not
many collateral benefits of real value will be left out.

C. Qmeditfor Premiums Paid

One argument made against abolishing the collateral Source Rule
was that it would dlscourag.e victims from purchasing insurance protec-
tion.6 This led some Medical Malpractice Acts lo exclude all benefits
from insurance purchased by the claimant or by his employcr.; There
would still be strong incentives to continue to purchase insurance be-
cause the potential victim never knows whether the loss can be trans-
ferred to @ wrongdoer. Genuine accidents do occur. To go to the other
extreme and permit all collateral benefits to be introduced in diminu-
tion of the to.t lit bilily of a tortfeasor would work an unfairness It
would give the defendant a windfall—the benefit of the victim’s fore-
sightedness in providing insurance protection without the wrongdoer
having to pay for that insurance. A widely adopted compromise is lo

68. See uuotc from Chief Justice Sandberg, supra note 56 and accompanying text.
69. See the sis*utcs from Kansas, Tennessee and Washington, cited supra note 4.
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Brovide that if the defendant elects to introduce evidence of collateral
enefits, the plaintiff is entitled to introduce evidence of the cost of
those bench's. 70 The clear import of this is that the jury should dimin-
ish the plaintiffs award by the difference between the two. This differ-
ence represents the real economic gain .hich the plaintiff has received
Irom the alternative compensatory schemes and is all the credil the de-
fendant is entitled to.

D. Awolishing te Provicer™s Riight of Subrogation

The Collateral Source Rule and the right of subrogation are
closely linked. One cannot be altered without requiring changes in the
other. This has been recognized by those Medical Malpractice Acts
which define the admissible collateral benefits as those for which the
provider does not have a right of subrogation.7L This lets the law of
subrogation control the content of the Collateral Source Rule. This is
not necessary because state legislatures have the power to abolish the
tight of subrogation in providers” of collateral benefits except whctc
those oei.tf.s arc provided by federal ﬁovernmental programs and fed-
eral legislation gives to the provider the right of subrogation.”2

The state cannot effect the reforms called for by abolishing the
Collateral Source Rule, if it leaves the right ofsu_broPatlon in place.
Some of the Medical Malpractice Acts have specifically abolished the
right of subrogation in the providers.73 A powerful argument can be
made that unless the admissible collateral benefits are defined in such a
way as lo retain the rights of subrogation in those PrOV|ders who have
them, a statute revoking the Co lateral Source Rule carries with it b
implication the aholition of the r|?ht of subrogation in the provider.74
This matter is too important to be left to implication or construction by
the courts. The statute should forthrightly address the question and if
the accision is made lo aholish the Collateral Source Rule, the statute
should clearly aholish the right of subrogation as widely as it is in the
power of the state to do so. The analysis of this article would call
strongly for Congress to abolish the right of subrogation in favor of
federal programs of accident or injury compensation.

1. .We the statutes from Arizona, California, Florida. Kansas and Ness Hampshire oiled
supra note 4. The statute in New York limits (he credit to two years premiums and that of North
Dakota to live years premiums. )

71. See thé statute from South Dakota cited supra note 4 The Alasku slatu’e excludes Irom
the definition of henclits those payments from federal programs which hy lasv most seek
subrggatign

7?. An example is 42 U.S C.A. § 2651 (1973). creating in lhe United States the right of subro-
gation against any third person having a tort liability for the reasonable value of the medical care
and treatment furnished any victim where the United Stales is authorized oi requited by law to
furnish sin .ilnicn] . ) . . o

73. 'S' ,cMamies from Arizona, California, Florida and Ohio cited supra note 4.

74. See discussion supra note 41).
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VI.  CONCIUJiON

The Collateral Source Rule isan anachronism based on 19th cen-
tury Lull concepts. This rule has survived into a 20th century legal
system where the primary goal Is to guarantee that accident victims will
be adequately compensated for their losses The rule was an acceptable
anachronism™ until the rapidly mfIatln_?_ costs of automabile accidents,
malpractice actions and products liability claims led to closer scrutiny
of our torts system in order to find ways to administer it more cfli-
cienlly. The Collateral Source Rule creates substantial transfer costs in
shifting the duty to pay from one compensatory scheme to another
without any corresponding benefit to the victim. I anything, it costs
victims something in larger legal fees and costs. The reform which de-
creases cost with the least harm to our current tort system is to abolish
this anachronism.

A carefully drawn statute negating the operation of the Collateral
Source Rule in"all tort actions should be adopted. Such a statute should
leave the question of how much lo deduct to the discretion of th_eAury,
should limit the admissibility of collateral benefits lo those which are
clearly liquidated and cover the items of special damage in torts,
should insist that the plaintiff receive credit for all premiums or other
consideration paid to the providers of the collateral benefits, and
should abolish the right of subrogation in the providers of such collat-
eral benefits to the fullest extent possible.

Thirty Years After BIOWN: Looking Ahead

David Hall*
and George Henderson**

. Introduction

Broan V. Topeka Board of Educationl is one of the most famous
cases in American judicial history. Its landmark status is beyond dis-
pute and its social significance is overwhelming. Some scholars note
that in spite of criticism, Broan has been accepted in the political
Frocesses at large as a fundamental aspect of constitutional law.2 Most
egal scholars consider Bromna landmark decision because it sounded
the end of legal racial segregation within the United States of America.
Indeed, Brown has been hailed as the positive turning point in [Mack-
White attitudes within the country and the defeat of institutional racLi
policies. From this perspective, Brown is a “bright day" in American
racial jurisprudence and is often cited as an example of the integrity of
the American qual system. _

Unfortunately, manK. of the attributes and accolades accorded
Brown are misplaced. This article will attempt to show that the real
contributions to American jurisprudence made by Brown are seldom
recognized. While a significant factor in public school education,
Brown did not bring about the equity sought by the plaintiffs and the
class of people whom they represented. Furthermore, it is our conten-
tion that Brown was incorrectly decided and, consequently, created an
educational nightmare from™ which this country has not totally
awakened. . _—

It is very difficult to adequately and accurately judge a significant
human event such as Brown at the time it occurs. Often, immediate
circumstances and needs shape and color society’s vision of the event,
Therefore, time becomes a necessary condition for an objective and re-
alistic analysis. A historical evaluation ofan event frequently proves to
be the bestjudgment of its worth. Ergo the saying emerged: Hindsight
IS better than foresight. _ .

Because of its great significance to Black Americans, it has been
heresy for lawyers and scholars to p’acc the Brown mandate in any-
thing other than a sacrosanct category. The authors of ihis article arc
among those who have generally questioned the Bromnmandate and its

<« Associate Professor ol Law, University of Oklahoma School of Law. B.S. (1972), Kansas
Slate University; M.A. (1975). J.D. (I197H), University of Oklahoma.

** S N. Goldman Professor of Human Relations and Professor of Education. University of
Oklahoma. Ph.D., Wayne State University (1965).

1 347 US -TK3(1954).

2. L. Triiu, American Constiiutional Law 52 (1978).
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“‘second guessing” an employer’s decision lo terminate employ-
ment in circumstances in which the decision, albeit made for legiti-
mate reasons, is open to "managerial debate" by expert witnesses.
For that employer, extensive litigation, culminating in a jury's as-
sessment by a presently undefined standard of “good faith and fair

dealing," is a likely prospect whenever the employee decides to
challenge an employment termination.
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Settlements in personal injury actions traditionally have been
made in the form of a lump sum. Recently, however, increasing
numbers of settlements have been made in the form jf periodic
payments spread over a number of years.1Because of this trend,

< J.D., University of Montana, 1980; M.A , Managerial Science and Applied Econom—
ic*, Wharton School of Business, University of Pennsylvania, 1983. Mr. Carestia it a struc—

tured settlement negotiator with Kenneth =L Wells & Associates, Inc., a national company
specialiiing in the structured settlement field. He lives in Wise Hiver, Montana, and ie a

member of the Montana Bar.

The number of claims aelti. | with structured settlement* has grown from approxi—

mately 2.000 in 1979 to over 12,000 in 198.1. Bi'MMVs Insumncl.,, February 20. 1984, at 81.
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Montana otlornevs will be presented with increasing opportunities
to negotiate claims on a structured settlement basis. The attor-
ney's knowledge of structured settlements and the annuities which
typically fund those settlements’ could make a significant differ-
ence in the quality of settlements. The purposes of this article are
to provide n basic understanding of structured settlements and to

discuss some of the questions which typically arise in structured
settlement negotiations.’

II.  Wiiat IS a Stiiuctuhkd Settlement?

The term "structured settlement" encompasses virtually any
payment scheme other than tnc traditional lump sum. In contrast
with the lump sum, a structured settlement consists of the periodic
payout of settlement amounts tailored to meet the claimant’s fi-
nancial needs. Most structured settlements are funded through the
purchase by the defendant or its insurer of a single-premium annu-
ity from a life insurance company.

In a given structured settlement the payment scheme might
provide any of the following, or ii combination thereof: (I) an im-
mediate lump-sum payment for lost wages, incurred medical ex-
penses, special equipment, or home modification; (2) attorney fees
in a lump sum or structured over a period of years to take advan-
tage of tax timing; (3) monthly income designed to tcplnce lost
wages payable for life or a fixed number of years, and guaranteed
for a period certain; (4) an annuity consisting either of monthly or
annual payments designed to provide for future nv.'dica! or rehabil-
itative expenses; (5) a series of payments to fend future educa-
tional expenses; (6) life insurance to provide fnr children in th”
event of premnture death of the surviving purent; and (7) future
lump sums which cun serve as inflation stabilizers or opportunity
lump sums, or which can fund vacations or other major purchases.

This flexibility creates virtually unlimited opportunity to tai-
lor a settlement to each claimant's specific needs. The structured
settlement might be very simple or quite complex. The complexity
of the structure, and the ability of that structure to meet the needs
of the claimant, are limited only by the creativity of the parties
involved and the products available in the structured settlement

2. Approximately Sl 5 billion was invested in ‘.ructurrd settlement annuities in 1981,
and that figure is expected to grow lo S3 billion * ;986. |d

3 A thorough discussion of structured settlements could easily he the subject of nn
entire tcill *>k SE8 H Mtit.m. SrnurriiHro StTn.rur.ivri. Ttiit Art or Apvdcao Stm t
mints (198.1). This article i» designed merely to discuss sume of the major issues in strut*
lured *«tllemrnt negotiation*.
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annuity market.’

. Advantages op Structured Settlements

A. Tax-favored Status

A key advantage of structured settlements in personal injury
actions is their tax-favored status. It therefore is appropriate to
begin a discussion of the advantages of structured settlements by
focusing on the relevant Internal Revenue Code provisions, reve-

nue rulings, and regulations

1, Iriernal Revenue Code Provisions

Sine, its inception the Internal Revenue Code has embodied
the concept that all income not specifically excluded is included in
calculating gross income.* The Internal Revenue Code specifically
excludes from income amounts received ns compensatory damages
resulting from personal injuries.* Although various explanations
have been set forth to justify the exclusion,” most commentators
agree that Congress preferred to confer a humanitarian benefit on
the injured party.* As one commentator stated, "the taxation of
recoveries carved from pain ana suffering is offensive, and the vic-
tim is muro to be pitied rather than taxed."* The exemption often

4. An example of a otructurrd retticmenl ba-*cd on needs is presented infra at section

111, 841bsggHAR Bsioner v. Clenshaw Glass Co., 348 U.S. 426, 430 (1955). The current Internal
Rcvcnuo Code language la: “Except as otherwise provided . ... groM Income means all
income from whatever source derived . . .." I.ItC. | 61(a) (CCH 1984).

6. I1.R.C. J 104(a)(2) (CCH 1984) The IRS recently promulgated Rev. Rul. 84 108,
1084-29 IR.B. 5. 7, which states that damages received by a surviving spouse and child “in
consideration of the release from liability under a wrongful death act, which provided exclu—
sively for payment of punitive damages, ore includible in the gross incomes of the wife and
child respectively.” Rev. Rul. 84-108 expressly revoked Rev. Rul. 75 45, 1975-1 C.B. 47,
which stated that "any damages, whether compensatory or punilive, received on account of
personal injuries or sickness are excludable from gross income.”

In revoking Rev. Rul. 75-45, the IRS in Rev. Rul. 84-108 expanded lhe scope of Glen-
thaw Clou, 348 u.s. at 431, in which the Supreme Court held that punitive damages recov-
%,vd in anti trust and fraud cases are includible in gross income. Rev. Rul. 84-108 is recon—
cilable with Glensliaw Clasl, and Rev. Rul. 75-46 probably was nolL The consistency
between Clenshaw Clast and Rev. Rul. 81-108 may portend future treatment of all punitive
damages g D ore e T AXafi5 T Mandges, 18X Sd Non-Tax Policy Considerations, 62

Congutbofie VTR CERidTget® O 1.R C. § 10-t(0)(2), Norfolk & Western ltciluay Co. v.
l.iefielt and Structured Tort Settlements-The Policy "Derailed," 51 kokdmam L Rav 565.
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has .ten justified on the theory that the claimant/taxpayer does
not gain from a personal injury settlement, but rather is only being

rv: je whole. In effect, the damage award or settlement is a restora-
tion of capital.”

2. Revenue Rulings

A major factor in the rapid emergence of structured settle-
ments was the issuance by the Internal Revenue Service [IRS] of
Revenue Ruling 79-220," which interpreted section 104(a)(2) of
the Internal Revenue Code in a structured settlement setting.

In Revenue Ruling 79-220, the IRS contemplated a scenario in
which the claimant had brought n personal injury action. The in-
sured's casualty insurer settled with the claimant by providing an
immediate lump sum, plus periodic payments of $250 per month
for the cluimant’a life or for twenty years, whichever was longer. In
the event of the claimant's death prior to the expiration of the
twenty year period, the remaining monthly payments were to be-
come part of the claimant's estate. The claimant had no right to
commute or accelerate the monthly payments, nor any discretion
regarding the funding of payments, as the casualty insurer had
provided for those payments by purchosing a single premium an-
nuity. As the owner of the annuity contract, the casualty insurer
had the right to change the beneficiary, although the monthly pay-
ments were paid directly to the claimant. Additionally, the claim-
ant was in the position of a general creditor regarding the collec-
tibility of those monthly payments, end the casualty insurer set

aside no special fund to guarantee those payments.

Because the claimant had no rights in the annuity, which was
merely the funding vehicle for the insurer’s obligation, the claim-
ant had neither actual nor constructive receipt" of the amount
used to purchase the annuity. As a result, the IRS ruled, the struc-
tured monthly payments were fully excludable from the claimant’s
income under section 104(a)(2) of the Internal Revenue Code, even
though the payments resulted in part from future interest

10. Burnet v. Lujan. 28,1 U.S. 404, 413 (1931).

11. Itev. Rul. 79 220. 1979-2 C.B. 74.

12. 26 CK.It. | 1.451-2(a) (1964) defines "constructive receipt” os follow*:
Income although not actually reduced to a taxpayer's possession is constructivcly
received by him in the taxable year during which »l is credited to his account, set
apart for him, or otherwise made available so that he may draw upon it at any
time, or so that he could have drawn upon it during the taxable year if notice of
intention to withdraw had been given. However, income is not constructively re—

ceived if the thxpayer's control of its receipt is subject to substantial limitations or
restrictions.
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earnings."
Shortly after issuing Revenue Ruling 79-220, the IRS reviewed

a settlement agreement where the defendant’s insurer agreed to
make fifty annual payments to the claimant." Each annual pay-
ment was to be 5% greater than the previous payment. The claim-
ant had no right to accelerate the payments or to change the
amount of those payments. The insurer was not required to set
aside any assets to secure its obligation to the claimant, and the
claimant possessed only the rights of a general creditor against the
insurer. The IRS again ruled that the structured settlement pay-
ments were exempt under section 104(a)(2) because the claimant
had neither actual nor constructive receipt of the present value of
those payments."

These revi aue rulings permit substantial tax advantages for
recipients of properly structured damage settlements resulting
from personal injuries. The effect of the rulings is *> free invest-
ment income within a structured settlement from taxation by
treating such income as part of the claimant's damages. Although a
personal injury lump-sum settlement itself is not taxable, the in-
come from the investment of that lump sura in Blocks, bonds, and
certificates of deposit is taxable." Income derived from a lump-
sum award is taxable even where the lump sum is retained in the
court registry and invested there for the benefit of a minor claim-
ant, the theory being that the minor has "received" the lump-sum
award."

Because of the tax-exempt Btatus of periodic payments struc-
tured in accordance with Revenue Ruling 79-220, structured settle-
ments can make a significant impact on the total disposable
amount of the claimant's award, even for taxpayers in the middle
tax brackets. For example, a claimant in the 25% tax bracket
needing $2,000 per month to meet his expenses requires a pre-tax
monthly income of $2,667, or $32,000 annual gross income. If he
were to receive structured settlement payments totaling $24,000
for the year, he would he in the aomo net financial position. De-
pending on the claimant's age, a difference of $8,000 per year over
the claimant's lifetime could be substantial. As the claimant's tax

bracket increases, which generally occurs with the avestment in-
come from larger lump-sum settlements, that diffr rence becomes

13. Rev Rul. 79-220, 1979-2 C.B. 74, 75.
14. BbV. RuL 79-313. 1979-2C.B 75.

15. 1d. »1 76.

18. Rev. Rul. 65-29, 1965-1 C.B. 59.

17. Rev. Rut 76-13:1, 1976-1 C.B. 34.
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even more substantial."

3, The Periodic Payment Settlement Tax Act of 1982

The capstone of the revenue rulings discussed above, The Pe-
riodic Payment Settlement Tax Act of 1982 [the Act],™ wus signed

into law on January 14, 1983. The legislative history of the Act
discusses the reasons for its enactment:

Despite several revenue rulings that indicate that the Internal
Revenue Service considers that periodic payments as pu.. unnl in-
jury damages are excludable from the gross income of the recipi-
ent, the committee believes it would be helpful to taxpayers to
provide statutory certainty in the area. Likewise, the committee
uclievcs that a person who undertakes an assignment of the liabil-
ity for such payments from the person originally liable should not
include amounts received for doing so in gross income to the ex-
tent that those amounts are used merely to purchase certain
types of property to specifically cover the liability.**

The Act amended section 104(a)(2) of the Internal Revenue
Code to exebde from gross income damages resulting from per-
sonal injuries or sickness “whether by suit or agreement and
whether as lump sums or as periodic payments,"

Prior to the Act, the Internal Revenue Code did not address
the nature of structured settlements or their funding vehicles. The
Act codified many of the considerations discussed in the prior rev-
enue rulings when it established section 130 of the Internal Reve-
nue Code, which defines those assets which qualify to fund struc-
tured settlements,,a authorizes the assignment of tort liability,*™
and defines those tort liability assignments which qualify:

(c) QUALIFIED ASSIGNMENT. - For purposes of this section,
the term "qualified assignment" means my assignment of a liabil-
ity to make periodic payments as damages (whether by suit or

18. An economic analysis which compare# a tax-advantaged structured settlement to a
lump-sum settlement is included Infra at section 111. subsection 1B

1. Tub. NV 97-473. 9G Stat 2605, 2605 07 codilied as amended at I1.KC. H 104.
130 (CCH 19841

I1K Ittr No 97-832,97th Con*.. 2d Sew. 4 (1982);S for No 97-646.97th Cong.,

2d Sesa 4 (1982) (emphasis added)

21. 1.K C. | 104(a)(2) (CCH 1984) (emphasis added).

22. 1.R.C. 8 130(d) (CCH 1984), Although the Code defines quulifird funding asset# as
annuities NI obligations of the United States, the great majority of structured settlements
gquehlﬁllit?edsed by annuities Thi# article therefore focuses on structured settlements funded by

23 See |nfra section V, subsection D, for further discuAsiun of th* importance of
third-party asslgnmenla under I.K.C. | 130.
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agreement) on account of personal injury or sickness—

ID if the assignee assumes such liability from a person who is
a party tu the Buit or agreement, and

@) if-

(A) such periodic payments are fixed and determinable
as to amount and time of payment,

(B) such periodic payments cannot be accelerated, de-
ferred, increased, or decreased by the recipient of such
payments,

(C) the assignee does not provide to the recipient of
such payments rights against the assignee which are greater
than those of a general creditor,

(D, the assignee's obligation on account of the pc. onal
injuries or sickness is no greater than the obligation of the
person who assigned the liability, and

(E) such periodic payments are excludable from the
gross income of the recipient under section 104(a)(2) [of the
Internal Revenue Codc|.**

Because of the constructive receipt issues discussed herein, at-
torneys involved in drafting assignment agreements should con-
sider drafting their agreements in a manner which tracks section
130 of the Internal Revenue Code. Even in structured settlements
which do not involve assignment of contingent liability to a third
party, section 130 serves as a partial reference for prior revenue

rulings.

B. Other Advantages of Structured Settlements

The other advantages of a structured settlement might best be
discussed by example. Although there are many types of cases in
which a structured settlement might be advantageous,1lthe follow-
ing survival/wrongful death cose is used here for illustrative
purposes.

Assume that Mr. Smith was thirty-five years old, earning ap-
proximately $35,C00 per year, and had the opportunity for in-
creased future earnings. His wife, also age thirty-five, is n home-
maker and cares for the couple's two children, ages seven and nine.
Mr. Smith was killed in an accident for which the defendant alleg-
edly was at fault. The claimant's attorney is demanding in excess
of $1,000,000 to settle the case while defendant's insurer initially

24. 1R C. S 130(C) (CCH 1984). See infra, section v, subsection 1), for further discus-

mion of third-]|)#rty assignments.
25, See |nfra section V, subirclion A, for a discussion of the kinds of cnsei in which

structured settlement* ero appropriate.
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has established settlement authority at $400,000. The case could
proceed towards trial, ultimately being settled (likely “on the
courthouse steps”) for, a compromised lump sum of $600,000 t/
$650,000. Alternatively, the parties could attempt to negotiate a
structured settlement, which if effected would result in substan-
tially greater benefit for both the claimant and t..c insurer.

The needs of the claimant should be the primary factor when
considcrin; a structured settlement. In this cose, Mrs. Smith needs
monthly income. She still has two children to rai-e and has not
been employed recently, hoving spent all of her time in the home
wuh her children. There also is a potential need for educational
funds for the Smith children. Usually, as here, up-front cash is

needed for outstanding medical bills and other expenses associated
with death or injury,”

Mrs. Smith's settlement should allow for the possibility of fu-
ture inflation and should provide a guarantee of monthly income
for some period certain in the event of her premature death. Be-
cause she has young children, Mrs. Smith might wish to consider
life insurance on herself, as well as demanding that the monthly
income be guaranteed, even if Mrs, Smith were to die prematurely.
The use of future lump sums is another alternative which she
should consider. Future lump sums could serve as inflation stabi-

lizers, opportunity lump sums, or simply as money which can be
used for major purchases.

After considering Mrs. Smith’s financial needs, the parties set-
tled the case os follows:

STRUCTURED SETTLEMENT

Mrs. Smith
BENEFITS
Section |
Up Front Cash to Cloimant $ 35,000
Section 11

Mr tmy Life Income

(20 years guaranteed)

M. Up front cash also plays an Important psycholnnica. role in establishing with the
piamtitr a sense of accomplishment and satisfaction regarding lhe settlement.
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$2,000/monlh for 5 yrs, then 1201000
$2,500/month for 5 yrs, then 150.000
$3,500/month for 5 yrs, then 210.000
240.000
$4,000/month for 5 yrs, then 500
$4,750/month for 5 yrs, then -
$5,500/month for 5 yrs, then 330.000
$6,500/month for life thereafter 936.000
Subtotal 2,271,000
Section Il
Education Fund
Beginning in 9 yrs,
$15,000/yr for 4 yrs 60,000
Beginning in 11 yrs,
$15,000/yr for 4 yrs 60,000
Subtotal ]Z),(ID
Section 1V
Future Lump Sums
In 7yrs, $ 10,000 %8888
In 14 yrs, $ 20,000 .
In 21 yrs, $ 35,000 35.000
50.000
In 28 yrs, $ 50,000 100 000
In 35 yrs, $100,000 )
Subtotal 215,000
Section V

Attorney Fees
$40,000/yr for 5 yrs 200,000
TOTAL BENEFITS $2,841,000

In addition to total benefits of $2,841,000 through Mrs.
Smith’s normal life expectancy, there are several advantages of this
structured settlement. First, the $2,841,000 will be paid to Mrs.
Smith in periodic installments according to her needs. There is ad-
equate up-front cash to provide for final illness expenses, immedi-
ate purchases, or n protective cushion during the family's first few
years of readjustment. The $2,000 monthly income will be in addi-
tion to social security bcnc-ms and will be increased every five
years through age sixty-five to compensate for anticipated infla-
tion. The monthly income has n twenty-year guarantee; if Mrs.
Smith dies within the first twenty years, her heirs nevertheless will
receive the monthly income through that first twenty years. The
monthly income will continue to Mrs. Smith, however, as long as
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she lives, even beyond her normal life expectancy. The guaranteed
period is beneficial especially for the protection of dependents
other than the primary claimant, usually the claimant’s children.
In addition to Mrs. Smith’s regular increases in monthly income, a
substantial increase in monthly income will occur after ten years.
This increuse is designed to coincide roughly with the discontinu-
ance of her social security benefits as her children become
independent.

An educational fund is planned for each of the Smith children.
Beginning at age eighteen, each child will receive 815,000 per year
during his or her anticipated four years of college. If either child
postpones college, the f nds can be put into savings pending col-
lege entrance. If a child does not attend college, the funds can be
used in other constructive ways such as assisting in the purchase of
a home or entering a business.

Future lump-sum payments arc provided in seven-year incre-
ments. Although a more substantial future lump-sum package
might have been included, Mrs. Smitb preferred step increases in
her monthly income. The structure nevertheless includes some fu-
ture lump sums which are to be paid substantially after the trauma
of the family's personal loss has passed. These lump sums can be
used by Mrs. Smith to augment her investment portfolio or to
make major discretionary purchases. All future lump sums arc
guaranteed- they will he paid either to Mrs. Smith or to her heirs.

Although Mrs. Smith's attorney has structured his fee over a
five year period to take advantage of tax timing and to postpone
the receipt of income not needed immediately, there certainly is no
requirement that fees be structured. As with the claimant's settle-
ment uward, the attorney fees can be adapted to suit the needs of

the recipient.

The significant payments tailored to fit lho claimant's specific
needs alone arc often enough incentive for cluimnnts to elect a
structured settlement. There are additional advantages associated
with the settlement, however, which must be considered. The first
comes from the sharing of tax benefits by the claimant and defen-
dant. Sharing of the tax benefits results in reduced total cost to the
defendant and increased long-term benefits to the claimant. Spe-
cifically, the entire cost of the annuity to fund the structured set-
tlement in this case is $542,000. This cost is beneficial to defen-
dant, as it is less than the anticipated lump-sum settlement, and it
is certainly less than the $1,000,000-plus potential jury awnrd at
trial. The claimant also benefits by avoiding the risk of a defense
verdict. Moreover, the settlement provides annual after-tax income
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to the claimant substantially in excess of what could have been
provided by a lump-sum settlement of $600,000 to $650,000.

An economic analysis of the structured settlement demon-
strates its advantage to the claimant over the lump sum. Assuming
that the claimant could earn an annual, after-tax return of 8%
over her entire life expectancy, she would need a lump sum of
$752,554 to duplicate the payment scheme of her structured settle-
ment. The sharing of tax advantages results in even more dramatic
benefits to both claimants and defendants in larger cases, espe-
cially where the claimant's injuries reduce life expectancy and
therefore allow the annuity to bo purchased at lower than standard
rates.

Ditferent assumptions regarding the interest rate used to dis-
count the structured settlement will result in ditferent present val-
ues. Specifically, the higher the after-tax interest rate nssumed, the
smaller the present value of the structured settlement. The 8% af-
ter-tax assumption is appropriate, however, even in light of argu-
ments regarding the availability of tax-free municipal bonds and
other “higher yield," but taxable, investments.

A taxpayer in a 35% effective tax bracket would have to earn
in excess of 12.3% annual interest on taxable investments to dupli-
cate an 8% after-tax return. Taxpayers in higher tax brockets
mus' earn increasingly greater returns to duplicate the 8% after-
tax return. Additionally, the 12.3% return must be net of broker-
age end management fees and must be earned consistently for tho

remainder of tho claimant's life. Finally, lump-sum investments
must include some depletion of principal in order to duplicate the
structured settlement payments. If the claimant invests in long-
term assets to generate higher interest earnings, she is subject to
the timing risk of liquidating those assets when higher market in-
terest rates have depressed the value of her investments.

Regarding municipal bonds, the claimant again must allow for
management and brokerage fees and state income taxes. Further,
the bonds may be called due at a time when market interest rates
nro lower than those on the bonds. Finally, the claimant/investor
must contend with the speculative risks including default, liquid-
ity, ,nd timing risks associated with municipul bonds and other
corporate investments. It would be a rare investment advisor in-
deed who would guarantee a net, after-tax return of 8% per year
over nyoung pe son's entire lifetime, with systematic reduction of
principal to parullel the structured s ‘ttlement periodic lump-sum
payment schemes, and with an investment safety guarantee com-
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mensuratc with 'hat of an A + rated life insurance company.*7
This entire discussion of economic value, however, assumes
that the average personal injury claimant will use the lump-sum
settlement to systematically provide for the future financial needs
that tho settlement was intended to fulfill. Certainly sor,.e 'laim*
ants are capable of successfully managing a lump sum settlement;
but the proper investment of a lump sura to ensure adequate fu-
ture income, whatever the economic conditions, is no simple task.
Every attorney with experience in personal injury litigation has
seen at least one case where the claimant simply did not reap the
long-term benefits which the lump sura was intended to provide.
One study shows that 90% of the recipients of substantial lump
sums of money, whether by settlement, sweepstakes, or lottery,
dissipate the entire lump sum within five years of receipt.” In light
of this very real concern, the structured settlement takes on a
\%Fuaéer value to the claimant than simply its estimated economic

By accepting a structured settlement, the claimant is relieved
of investment responsibilities and concerns. Payments under the
structured settlement arc assured and the funds ore managed by
an A+ rated life insurance company, which sends the periodic
payments directly to the cloimnnt. With phenomenally large sums
of money to invest, and o specialized investment staff, nn A+
rated life insurance company usually cun generate higher invest-
ment earnings than can the overage claimant.

Tho periodic payments received from a structured settlement
most naturally duplicate real li'c. Pco,’e are paid wages periodi-
cally, and tho income from a sti .ctured settlement duplicates that
scheme. Claimants simply do not sutrer all of their pain and suffer-
ing at once, nor do they realize all of their bills for all of their
future needs in advance. Damuges and losses occur periodically,
and a structured settlement assists the claimant economically and
psychologically by providing o natural, periodic-paymcnt scheme.
Experience indicates that it is a rare claimant who does not appre-
ciate a secure,” tax-free lifetime income void of investment man-
agement worries.

Finally, there arc benefits beyond those to the parties directly
involved in a structured settlement. Society has on interest in en-

27.  Sc« infr_a, mection V, aubscction B, this article, fur adiscussion ofthe financial
strength of A + life insurance companies.

28. Joumnal or Com™ ter, Mir. 1978.

20. see infra section V, subjection B, ofthisArticle, for a discussionof thestability of
structured settlement Annuities provided by A+ rav?d life mnuranri* compnnies.
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suring that injured claimants do not receive more, or less, than is
needed to replace damages. Lump-sum settlements are calculated
to compensate the claimant for economic loss through normal life
expectancy. If the claimant lives beyond normal life expectancy,
the lump-sum settlement will result in a shortfall to the claimant;
but if the claimant does not live to normal life expectancy, a wind-
fall results. A structured settlement which provides income for Cle
lifetime of the claimant will gunrd against both shortfalls and
windfalls.

Additionally, by saving some o' the cost of a lump-sum settle-
ment, insurers and defendants can pass those savings on to their
policyholders and customers, respectively. Society is further
benefitted because the structure creates a win-win environment: as
a result, many cases ore settled rather than tried, thereby easing
the burden on the courts. Furthermore, society benefits in those
cases where a lump-sum settlement would not have provided its
intended, long-term benefits, and the claimant eventually would
hnve become an additional burden on the state.

1v. Disadvantages Of Structured Settlements

Since their inception in the late 196fs in the Thalidomide and
other California medical malpractice cases, structured settlements
which countermeasure the unpredictability of life expectancies
have been "heralded as breakthroughs by both parties to the litiga-
tion."* * If, however, the parties do not consider certain factors in
negotiating a structured settlement, the resulting structured settle-
ment may be disadvantageous.

Upon implementation of a structured settlement, neither
party can change the payment scheme. The cleimant should fully
understand the finality « the structured settlement. Those claim-
ants who strongly wish to do as they please with their settlements,
despite tho risks, may not be candidates for a substantial struc-
tured settlement. In those cases, perhaps the best that the claim-
ant's attorney can do is recommend that at least a part of the set-
tlement ba structured. If tho claimant’s expectations about what
he can do with the money should prove unrealistic, then the struc-
tured settlemc::t can provide a safety net of subsistence benefits.

Potential inflation is a second concern which arises because of
the "fixed" nature of nstructured settlement. If the structured set-
tlement is to span a substantial period of lime, that settlement
should allow for potential inflation. The payments provided by a

ay. Periodic Payment Setticmenti, ¢lurei RKv. August 1981, at 2s.
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structured settlement might be supplemented to allow for inflation
in three ways. First, the claimant’s monthly income might be in-
creased each year by incorporating an annual growth rate into the
structured monthly income. That growth rate typically « ould be
specified at 1% to 6fo per year. A b% annual growth tote on a
32,000 per month income would provide S24.000 the first year,
*25,200 the next year, $26,460 the next year, $27,783 the next year,

and so on, ‘'easing each year for a period certain or through life
expectanc;
A sec nd method < <ing for inflation  to provide a step

increase in the monthly income every five or ten years. An ndvan-
ta te to the slep-rate approach is that the monthly income cun be
increased in a nonconstant manner to better address the needs of
the claimant. In Mrs. Smith’s structure, for example, the monthly
income will increase substantially at the time her social security
benefits : -i discontinued.

The third method by which potential inflation can be factored
into the structured settlement equation is through the " ce of fu-
ture lump sums. Future lump sums, designed to serve j iriodic
inflation stabilizers, might be payable every five or ten years, for
example, and a. juld increase over time.

Finally, potential problems exist regarding attorney fees if the
structured settlement agreement makes no provision for attorney
fees or for guaranteed payments following the claimant’s death.
4ssume, for example, that the claimant’s lawyer has assisted the
claimant in negotiating a structured settlement providing $2,000
per month for life to the claimant; but when the claimant dies, the
payments cease. Assume further that claimant’s attorney earns a
large contingency fee at the conclusion of the settlement negotia-
tions. The claimant receives $2,000 per month for six months and
then dies. Because the structured settlement was based on a life-
time-only annuity, the claimant's estate receives no benefits. If the
attorney has received his fee at the time of the claimant's death,
tho claimant's personal representative may he motivated to seek
remedies against the attorney because no further benefits will be
paid, and because the attorney's fee now appears excessive. If, on
the other hand, the attorney has not yet received full payment at
the time of the claimant’s death, it is likely that the claimant's
estate will not have sufficient funds to pay the attorney the bal-
ance of his contingency fee. Inclusion of at least some guaranteed
payments in the structured settlement may help insulate the
claimant's attorneys from both kinds of exposure.
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V. Questions Frequently Asked

Tho remainder of this article is devoted to those questions
which often arise in structured settlement negotiations. Although
this discussion certainly is not exhaustive, the author hopes that
the discussion provided here will be of assistance to lawyers in-
volved in structured settlement negotiations.

A. What Kinds of Cases Arc Candidates for a Structured
Settlement?

Because of the tax advantages which attend structured settle-
ments In cases where damages result from personal injury or sick-
ness,” personal injury cases are prime candidates for structured
settlements. Pefbtfmi injury cases, however, are not the only cases
where structures are appropriate. Structures also have been used
to settle property damage claims, wrongful termination claims, and
even to fund divorce settlements. A structured settlement should
be considered in any case where periodic payments might benefit
the claimant, . X

One of the areas in which the use of structured settlements
has grown most rapidly is workers' compensation. Settlements and

.tards for personal injury or sickness in workers’ compensation
uses also are excluded from gross income.” The same tax benefits
vhich have been discussed in reference to personal injury actions
also attend workers' compensation settlements,

One of the most significant cases in the workers' compensation
area, and one which afTccts structured as well as lump-sum settle-
ments, is Willis v. Long Construction Co.” In Willis the Montana
Supreme Court held that the question of whether a permanently
and totally disabled claimant is entitled to a lump-sum settlement
is to be determined by the trial court, based on the claimant's best
interests.” Moreover, when a lump sum is appropriate, it “cannot

be discounted to present value.””
Regarding the claimant’s "best interests," Professor Larson's

31. See infra, section 111, for discussion of the tax implications of structured

ttl . . .
se %T.enFR.C. | 101(a) (CCH 1984) provides that “gross income does not include—(1)
=mounts received under workmen's compensation acts as compensation for personal injuries

or sickness."
33.

Mont 690 P.2d 434 (1984).
34. Ild at 690 P.2d at 439.
35. Id at 690 P.2d at 438. At lhe time of this writing, the Montana Legislature

wai considering S B. 281, 49th Ug. (1985), which would amend Montana's Workers' Com—
pensation laws to permit discounting nf lump sum permanent and total disability awurds to

present value in certain limited situations.
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comments are worthy of note:

tem, it ordinarily does its share of the joh only if it can be ¢
pended on to supply periodic income benefits replacing a portion
of lost eamings. If a partially or totally disabled worker gives up
these reliable periodic payments in exchange for a large sum of
cash immediately in_hand, experience has shuwn that in many
cases the lump sum is soon dissipated and the workman is right
back where he would have been if workmen's compensation had
never existed.. , . The only solution lies in conscientious admin-
istration, will) unrelenting “insistence that lump-summing be re-
stricted to those exceptional cases in which it can be demon-
strated that the purpose of tho Act will best be served by a lump-
sum award. Enough experience has been gained hy now lo prove
that a broad statutory requirement such as that the granting of a
[ump sum must be in'the best interest of the worker Is no guaran-
tee against abuse of the practice. The Council of State Gover-
ments' committee examined this problem in depth, and con-
cluded that both the substantive and administrative provisions of
the typical act should be tightened. As to the substantive, its rec-
ommended draft limited lump sums to cases in which such pay-
ments would be in the best interest of the rehabilitation of the
worker; and as to the administrative, it recommended that this
should be allowed only when this course had been approved hy a
rehabilitation panel.”

Since compensation is a segment of a total income insurance sgs-
e.

The author does not purport to thoroughly analyze Willis in
this article. Nevertheless, a certain troubling aspect of the Willis
decision must be addressed. Although Willis seems to hove been
decided on statutory grounds, the court's rationale regarding pre-
sent value is inconsistent with the fundamental economic theory
commonly referred to as the "time value of money.” The present
value of $500 per month for twenty years, for example, is not
$120,000 unless that present value is incapable of earning invest-
ment income throughout the twenty year period. Yet $120,000 is
the preso-.t value of those future benefits according to Willis,
Money received today, however, can be invested to generute invest-
ment income. Assuming that the money received today can earn
5% interest per year, the present value of $500 per month for the
next twenty years is $75,763. Even assuming this conservative in-
terest rate, the economic present value is substantially less than
the "Willis value."

The practical effect of Willis is to significantly limit the use of

36. A. Larson.3 Tiir Law or Worker* Comiensation 5 82.71 (IDH3),
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lump-sum settlements in workers’ compensation cases involving
permanent and total disability. In most cases this is probably a
good result, as receipt of a large lump sum generally is not in the
claimant's best interests. Insurers will be extremely reluctant to
pay the total, nondiscountcd value of all of claimant’s future bene-
fits in one lump-sum. Moreover, significant number) of nondis-
countcd lump-sum settlements could seriously threaten the long-
term viability of the workers’ compensation system.

Willis, however, does not foreclose the opportunity to settle
permanent and total disability workers’ -'mpensntion cases on a
structured basis. Structured settlements should be considered in
workers’ compensation cases, as they afford tax advantages which
can be shared by both parties and provide periodic payments in
the claimant's best interests. In applying structured settlements to
workers’ compensation situations, an annuity can be used cither to
duplicate or to enhance benefits under the workers' compensation
act. One form of enhancing the benefits is to provide guarantees of
the periodic payment?, lo protect thj claimant's dependents in the
event of the claimant's death. Additionally, it sometimes is possi-
ble to increase the claimant’s benefits because the injuries may jus-
tify lower than standard annuity rates, based on reduced 'life ex-
pectancy. A structured settlement which duplicates or enhances
the benefits provided by law, in conjunction with some up-front
cash, can bridge the gap between the economic present value and
the "Willis value" in workers' compensation coses, and can assist
in effecting improved settlements.

B. How Secure Is a Settlement Funded by a Life Insurance
Company Annuity?

Throughout this article the author has made a conscious effort
to refer only to A + rated life insurance companies when discussing
the annuities which fund structured settlements. This and other
ratings of life insurance companies have significance relative to the
safety and stability of an annuity-funded settlement.

The A.M. Best Company, an independent company engaged in
the analysis of financial Bize and management of life insurance
companies, each year publishes ratings of over 1500 life insurance
companies and is regarded as the authority in its field. A.M. Best’s
rating classifications ore: A + (excellent), A (excellent), B-f (very
good), B (good), C + (fairly good), C (fair), and omitted. These rat-
ings indicate the long-term ability of a company to discharge its
obligations to policyholders based on: "(1) competent underwrit-
ing; (2) cost control and efficient manogement; (3) adequate
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reserves for undischarged liabilities of all types; (4) net resources
adequate to absorb unusual shock; and (5) aoundness of invest-
ments.””" A.M. Best also categorizes life insurance companies ac-
cording to financial size. The financial size categories are based on
policyholders' surplus (roughly the equivalent of retained earn-
ings), and range from Class | ($250,000 or less) to Clnss XV
($100,000,000 or more).1*

Although the structured settlement annuity market is rather
small and specialized by insurance industry standards, there are
several A+ rated life insurance companies in Class X or better
which actively seek structured settlements annuity business. By
purchasing a single-premium annuity from one of these larger A +
rated life insurance companies, the risk of nonfunding of the struc-
tured settlement can be minimized.

The issue of bonding arises occasionally regarding the safely
and stability of the structured settlement. Bonding tlic perform-
ance of the life insurance company under the annuity contract typ-
ically costs 4ri of the annuity premium. That is a substantial sum
for "guaranteeing” the performance of the companies recom-
mended here. It is this author's opinion thut bonding a life insur-
ance company which has several billion dollars in assets and mil-
lions, perhaps billions, in policyholders' surplus is an unnecessary
expense. The money which could be spent purchasing a bond is
better spent providing additional benefits for the claimant.

C. How Assured Arc the Tax Benefits Associated with a
Structured Settlement?

There certainly are no guarantees that tax laws will remain
BtaUc. Perhaps at some time in the future municipal bond income
will be taxable, Individual Retirement Account contributions wii*
not be deductible, or dnmagcs resulting from personal injury will
be included in gross income. The policy embodied by section
104(a)(2) of the Internal Revenue Code, which excludes personal
injury compensatory damages from gross income, has been tested
over time in American tux policy. Additionally, the revenue rulings
promulgated in 1979 were codified in 1982 to provide "statutory
certainty"” regarding the exclusion from gross income of periodic
payments of compensatory damages in personal injury actions. The

37. A.m. Best Company, lleit's Azat's Guide to l.ife Insurance Com/ianies v+vi a10th
td. 1983).

33, d. at v

39. HR Rep. No 97-832,97Il. Con*,, 2d SCM. 4 (1932); S Rep No 97 016,97th COn#,,
2d Spas. 1 (1982).
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very strong trend is toward increased use of structured set.le-
raents, and ev-,y indication points in the direction of continued
encouragement of periodic payment schemes.

It is not merely the soundness of the structured settlement
concept which suggests continued tax-favored status. Reports from
both the Senate Committee on Finance (submitted by Senator
Robert Dole) and the House Committee on Ways and Means (sub-
mitted by Representative Dan Rostenkowski), in recommending
passage of lhe Periodic Payment Settlement Tax Act of 1982,
stated that the Act "will have a negligible revenue impact."4The
Senate report states that the "Treasury Department agrees with
this s'atement."” The Senate report further concludes that the
Act "is not expected to have an inflationary impact on prices and
costs in the operation of the national economy.”” The Senate and
House reports are evidence of congressional assurance that the low
of structured settlements will not be changed by efTorts to generate
additional taxes or *o address inflation. Because structured settle-
ments have ncgligioie effect on these concerns, one logically could
conclude that there is no reason to change the laws to the detri-
ment of the sound public policies which those laws currently en-
courage. At the very least, one would expect that if tho luw ever
were to change, a grandfather provision would be applicable to ex-
isting structured settlements,

D. What Is the Purpose of the Third-Party Assignment
Under Section 130 of the Internal Revenue Code?

The third-party assignment authorized by section 130 of the
Internal Revenue Code allows the defendant to assign contingent
liability on the settlement to a third party. That third party is typ-
ically a life insurance reinsurer, or some other subsidiary or parent
of the life insurance company issuing the annuity. The self-insured
defendant or the defendant's liability or compensation insurer may
wish to assign contingent liability to a third party so that the pri-
mary insurer can permanently close its file on the cose. Without
the assignment, the defendant would be contingently liable for the
periodic payments if the life insuranco company providing the an-
nuity were unable to meet its obligations under the annuity con-
tract. If the annuity is issued by a substantial, A + rated life insur-
ance company, this possibility is extremely remote.

41), HR litr NO 97-832 ot 8 (1982); S. Ret Nt 37-646 at 8 (1982).
41. S Rep No 97-646 at 8 (1982).
z2 1d. nie.
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The third-party assignment can protect the claimant as well in
certain cases. Assume that the claimant is concerned about the fi-
nancial future of the defendant, who is a self-insured, susceptible
to substantial future liability claims from numerous other claim-
ants or potential claimants." Assume further that the claimant's
fears are warranted, and the defendant goes bankrupt. If there has
been no assignment, the bankrupt defendant owns the annuity.
There is a good possibility that a bankruptcy court could redirect
the payments under the annuity as all of the general creditors of
the defendant seek to share in defendant's unsecured assets. If the
third-pnity assignment has been effected, the defendant's bank-
ruptcy has no effect on the claimant. The assignee, rather than the
bankrupt, owns the annuity, and the claimant will continue to ben-
efit from the structured settlement.

As with other issues in structured settlements, the assignment
decision must be made on a casc-by-cn.se basis. Whether an assign-
ment should be utilized depends on several factors, primarily the
goals of the claimant and the defendant, us well us <ne comparative
financial strengths of the defendant end ¢*:. ,.-Hei tial assignee.

E. Whol Should Re Done to Ensure the Tax-Free Status of a
Structured Settlementl

Lawyers involved in structured settlements should review the
Internal Revenue Code sections, revenue rulings, and regulations
previously discussed in this article." It is extremely important to
be cognizant of constructive receipt” issues at oil times during the
negotiation of a structured settlement. Once a claimant is in con-
structive receipt, the tax-favored status has been last.

A common mistake is to specify in the settlement agreement
that the claimant may change the beneficiary on the annuity, This
may Bccm practical, but it docs not comport with Revenue Ruling
79-220. The right to change the heneficiar; can be construed as on
ownership right or enough control to place the claimant in con-
structive receipt. The solution to this specific problem is to name
the claimant's estate as the succeeding beneficiary, and then direct
by will the periodic payments payable alter the claimant’s death.

Another issue which arises during structured settlement, nego-
tiations. and wh™b may have constructive receipt significance, is
the cost of the anr. jity. Tho most conservative argument suggests

43. Alternatively, the claimant tnay be concerned ai. ‘Ml the longevity of < liability
carrier involved in writing policm in volatile are** of liability

44. See Mupra, aection I11. auhbcctinn A.

45. seeiuffd note 12 for the definition of “coni'ruclive receipt.'l
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that to avoid any potential constructive receipt problems, the de-
fendant »nd its insurer should not reveal to the claimant the cost
of a structured settlement funding annuity. One can argue, how-
ever. that simply knowing the cost of a structured settlement, in
and of itself, does not put the claimant in constructive receipt of
the amount invested in the annuity." At the other extreme is the
situation where the claimant is offered a choice between a cash set-
tlement and the structured settlement which that exact amount of
cash would purchase. In such case the claimant probably is in con-
structive receipt of tho cash sum, whether it is actually received or
is used to purchase the annuity, because ho or she “could have
drawn upon it during the taxable year.""

Negotiating a structured settlement on the basis of cost has
the potential of placing the claimant in constructive receipt. Where
the line between the two scenarios discussed above will be drawn is
subject to speculation until the courts address the issue. Perhaps
extreme caution i9 appropriate until that time. It is not wholly un-
reasonable. however, for the claimant's lawyer to want to know the
cost o f' tructure, os his fee may be based on n percentage of
the cost ot tiie settlement. In those cases where cost is not dis-
closed, the claimant's lawyer can engage the services of a consult-
ant who can approximate the cost of tho annuity.

F.  W/iaf Is the Minimum Settlement Below Which a
Structured Settlement Is Not Feasible?

Generally, stru-tured settlements for less than $10,000 are not
feasible. As with other structured settlement considerations, how-
ever, minimum premium determinations should be made on a case-
by-case basis. One need that a smaller settlement can fill is an edu-
cation fund for an injured minor. For example, a structured settle-
ment funding annuity costing approximately $10,000 today can
provide a child age ten with $7,500 per year for four years begin-
ning at age eighteen. Moreover, the beneficiary of that college fund
will take the $30,000 tax-free.

4G. Private Letter Ruling 8333035 itated thr.l knowledge of the coat of the annuity “is
not determinative in deciding a question of constructiva receipt, but thal unqualified avail-
ablllly it decitivt. (Emphaala added). In that particular taipayer'a situation, baaed on in*
formation submitted In a prior ruling request. Private Letter Ruling 8325054, knowledge of
the coat of the annuity did not cause tho Uipa/ar to be in constructive receipt of the
amount invested in the annuity.

47. 26 C.F.R. | 4.451*2(«) (19*4).
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V1. Conclusion

Attorneys traditionally have been trained to evuluate cases in
terras of lump-sum values. With the advent of structured settle-
ments, however, attorneys have begun to analyze the needs of in-
jured claimants and survivors, and to provide periodic payments to
better meet those needs. This needs-oriented approach has re-
sulted in widespread and ever-increasing use of the structured set-
tlement as a settlement device. That success can be attributed only
to the fact that structured settlements can provide real benefit to
both claimants and defendants.

Claimants' attorneys who only a few years ago were cautious
of this strange new settlement device are now making settlement
demands in the form of structured settlements. Attorneys involved
in structured settlement negotiations need to be sufficiently in-
formed to properly evaluate structured settlement proposals. The
lump-sum criteria is an insufficient measure of (he value of struc-
tured settlements. Rather, those attorneys who settle cases on a
structured basis should evaluate the structure in light of its ability
to meet the claimant's .'ccds, and its ability to insure that a claim-
ant who has experienced he trauma und loss of o personal disaster
not also be visited by a financial disaster resulting from inability to
manage a lump-sum settler lent. The structured settlement is n dy-
namic vehicle for providii a that assurance, and in the process it
provides real benefit to claimants, defendants, and society.

It is certainly more than a little presumptuous for a philosopher
to address Montana attorneys on the subject of their professional
ethics. You might, understandably, insist that only a practicing
attorney would be qualified, through education and personal ex-
perience, to offer views on such issues. | must admit | have no
ready response to this claim except perhaps to say that there are
times when distance allows for pcrspcrtivc, and | hope this is one
of those times.

As lawyers, you are subject to a variety of temptations. There
ure, of course, the usual temptations of private gain manifest in
laziness, dishonesty, or thievery. If you succumb to these tempta-
tions you will be subject to immediate and thorough censure by
your profession and the public. More often, however, if there un-
moral errors which tempt you, they are errors of professional role
rather than errors of private gain. These are more subtle, less eas-
ily recognized temptations. They show up as failures of ethical in-
sight and moral sensitivity. It is the kind of moral error which
comes from too yieat an identification with role— what I will call
the temptations of Creon— that will be discussed in this brief
essay.1l

¥ An rnrlifr version of Ports I and 11 of this paper was read at the Continuing l.tgnl

Education Conference on Professional Ethics, Law School, University of Montana, October,
1982. Much of ihe work on this paper was done in preparation for iny contribution lo the
professional responsibility course at the University of Montana law School. Support was
provided by the University of Montana Law School and the Small Grants Program of the
University of Montana Kesearch Ollice.

e= Prnfmnr of Philosophy and Adjunct Lecturer Law, University of Montana: HA*
University of Colorado, 1961; Ph D. Nice University, 1968. The author gratefully acknowl—
edges the nuisance of the editors of the Montana Law Hevicw and the support of the Uni-
versity of Montana Small Grants Program and the Schiad of l,aw.

1. Though 1 have synthesized the issues of this essay in whnt | hope are fresh and
enlightening way*. little that | say here it new. | have therefore cited the n?7 '~i"iale cur-
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HY JOSKWI FKANC1S CUNNINGHAM

A typically erudite opinjon by D.C.
Superior Court Associate Judge
Schwelb in the recent case of Tayitlji’
V. Dougrlas Distributi ..
Wash, Rﬁlr.. 1417 (ﬁS.QttﬁJon ap-

lication of the collateral source rule In

.C. awakened some memories. While
the collateral source concept is cer-
tainly not new, experience suggests
that an understanding of its reach is
not shared by all. Occasionally defense
attorneys, and even{udges_, have been
known “to bristle at the idea that a
plaintiff would dare to seek redress in
money damagesfora sum already par-
tially " or wholly reimbursed by the
plaintiffs employer, insurance” com-
?any. or other source. However, far
rom being a socialistic {dot to enrich
the plaintitfdoubly, a second recovery
from a tortfeasor'of amounts already
received from an independent payor is
a well-sanctioned concept of ouf law,
both here and in other jurisdictions.1

Indeed, as the leading case in the
District. Jacobs V. H. L. Rust (..2
indicates:

The collateral spurce ink provides that
DB by 3 0 ey
IS Inder>ondent pfythe wron doglr, the
P_|aln'[lff may still seek Ildlcomﬁensa-
hon f{ m the tortfeasor even though
the effect may be doub ed recover;}.

The essence of this exception to the
prohibition of double recovery in litiga-

Japli Aracis Cunningham istreprin-

apal of sgh. Arancis Cunniingham &
Assciates.
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tion is that the wrongdoer should not
benefit from his bad conduct slm[)Iy
because a plaintiff through foresight or
good fortune is capablé of obtaining
reimbursement elsewhere.3 It is con-
sidered better that an injured ﬁarty
receive double recovery than that a
wrongdoer be relieved of liability for
damages, especially since one purpose
of accessing damages is lo deter neg-
ligent conduct and encourage due care
in" the future. Reid V.
Columbiaf

As expressed above, the collateral
source doctrine seems rational and in-
telligible. How then does one explain
the Court of Appeals decision in rthe
Desigrers of Geo wn, Inc. V. E.D.
Keys and Sans™5 [N this case the issue
was whether the defendant was enti-
tled to credit for a sum already paid to
plaintiff b}{ the defendant’s insurance
company for a business interruption
loss. Such business interruption _?_oll-
cies, of course, are rich sources of li |%a-
tion, clue to their complexity and the
body of interpretive rules governing
loss” payment. sz, for example the
Maryland cases of BogleyV. Middleton
Tavern: and Polkcsand Goldberg In-
surance, Irc. V. Gereral Insurance (o.
of Arerica.l

In the Keyscase the matter was com-
pounded further by plaintiffs counsel,
who failed to argue on appeal that the
i)alntl f had Hocbeen reimbursed b
he carrier for Iostdprof_lts, as the trial
court concluded in denying recovery to
the plaintiff for the amount Bald,to it
by the insurance company. Profit, of
course, isnot the salient concern to the

District of

insured under a business interruption
policy. Emphasis should be placed in-
stead on the policy definition of "earn-
ings.” The ‘trial” court’s conclusion
Predlcated on "profit" was not chal-
enged on ,adppeal, however, and the
the ﬁroundwork for fur-

e Court of Appeals

omission laid t
ther mischief in t
opinion.

The appellant correctIK stated con-
trolling case law on the collateral
source rule in the District and quoted
from the Restatement of Torts, § 1)20,
Comment e (11)39) as follows:

...Usually the collateral contribution
necessarilé benef?ts e?ther the inijure,d
Perso. orthe wron doe{. Whether |%

| ortheProd, ctofacontract o

sa?
employment of of Insurance, the pur-
Boges g%ﬂt e parties to it are o[bw(;)us[y

eIterse,rvT and the interests f,?om-
ety are likely to be better served jfthe

fited than if th
DAz e v

Surprisingly, and simplistically, the
Court of Ap eaIs’i)aneI rejected this
principle and upheld the trial court’s
allowance of a credit to Plalntlffs
award, reflecting the amount of insur-
ance proceeds paid it for its business
Interruption loss. It based its decision
on two points. First, the insured had
acf;r_eed under the tei ms and conditions
of its policy to subro?ate. Its recovery
to the modest amount paid by the car-
rier and, second, the recovery of “lost
profits,” already reimbursed by insur-
ance, would amount to a double recov-
ery. As to the latter point, it is not sur-
prising that no cases were cited by the

3
[



court insup[x>rt ofits conclusion since*,
as wo have seen, double recovery has
been an acceptable consequence when
acknowledged insurance payments are
made to a plaintiff. More interesting is
tho reference by the court to the stand-
ard subrogation clause in the policy as
a bar to recovery by the insym | plain-
thf'tThe insured hail argued in its brief
at:

Finally. th<*ci>llajori! sol)rev rulg is not
affix-led bg the fact that the insurer
may Ik*su r.ogat%dto thfe r htsoan*
Insdrer) agains} the tortfeasor, as this
Is merely a mailer ofthe ultimate rlgnht
fo recover the* proceeds 515 hetu oentho
insurer and the msuml. Rexnmd V.
Kansas Poner e Lyt @... 192 Kan.
11.2dS32U9dl). ftv22.-Vin.hir.
2d fAj/uc<s. See. 211. pj». 2tVi.2n«.

N supe V.oeire, Kt 24 703 <|-u
Apg._ 1955). where the court ?nswered
this issue, stating (sicj as follows:

The part I|ab#e nasnm terest in
o question ofwhether there IS in-
surtnnv, but is resjxmsinlo to tho
owner ofthe ama%e automobile
to the extent gf the damage. The
other party and his Insurer may ad-
{ustb weéen the sel\hesthe L1es-
lon of how much each Is entltled
to recover <t of the, Sw,d%ment
agalnst the party who is liable. 53
20.20. at p. 784;

ft-e also_Fairer*v. Alis. 2211 Ind. 273,
m  NF.2I 132 (192): voulel V.
Pecplles Xatural Gus @, 397 Pa.212,
154 A2d 399 61959); 22 Am.Jur.2il,

Durmeges, S¢¢.20G.

The Designers anticipates that Appel-
lee will argue in ifs brief that H
Bubr.o ation . settlement vmt TS
e3|g ers' insurer, the Marylan
Casu Itly C?., included this busin Si in-
terruptron loss, and that not to allow

the_deduction would force said Keys
sicito [a t\l\ilce. This.anticipated argu-
ent lears |tJIe welt%ht cause the
court did not deduct the $2,115.24 on

the* basis of a double payment hy Keys,
but rather, so to avoid a so-called “dou-
le recove%” b?/,Th Designers.
Memorandurh Opinion, T>.5).
A At A
Eubro atlgn clajn? settlement did not in-
flu e Dusiness interruption loss, but on-
Xt wo#erty damage. e}ur eno
{,\H» In this regard to provide mitiga-
jon of amaageé was on Keys, as defen-
dant below, and no evidence on AhJS fac-
tual 1ssue v.as ever introduced it.H

All ofthe above suggests a fair basis
for the proposition that insurance pro-
ceeds. both legally and factually, were
beside the point as to an ultimate dam-
age award, In response, the Court of
Appeals cited a single ease. Motors
Insumncc Q. V. Home Indemi

V. k Indemity
Co.0However, it failed to indicate in

any way why this case was dispositive
on‘the 1ssue. A short look at the case
may su%Pest why it has little to do with
the matfer at hand. Rather than deal-
Ing with the collateral source doctrine
inany 5|?n|f|cant way, the casg turned
on the efficacy of a release signed by
the plaintiffs insurer. It held that one
insurer's release of any and all ch ims
against a defendant who reimbursed
the subrogated insurer for payments it
had made to the insured did not bar a
second action by another insurer
against the same defendant for monies
that insurer had paid to its insured,
thin gaining independent subrogation
rights. Indéed the court itself Stated
that ‘the basic question on this ap-
peal”10 was whether the release in-
volved relieved the tortfeasor of liabil-
ity to a non-party to such release. In

concluding this issue in the negative,
not only did the court avoid resting its
decision on the collateral sot,  rule,
it failed to even mention it, So much for
the precedent upon which the odd
result in Keys is based!

It only remains to point out that the
Ke;rsdecmon flies in'the face of other,
well-reasoned decisions from the
District and other jurisdictions, and
also contradicts the premise upon
which the collateral source doctrine
rests. As to the former, Judge Schwelb
in Taylorcited the oft-referenced case
of Kexwood V. Kansas Power and
Fight @., supra, Which concluded that
the existence of an insurer’s viable
right of subrogation does not har its in-
sured’s recovery against a torj leasor—
the right beln% personal to the Blaln-
tiff and the subrogation matter being
one between insurer and insured. He
also cited Brown V. American Transfer
|tftstorﬁ?etCo.]lfor the sensible propo-
sition Ihat;

Tin* insurer and the defendant are not
joint debtors so as to make the ag-
ment or satisfaction by the former
operate to thF be‘wefl,t o{ q)e [atter; nor
IS (here any e?a privily between the
e ePdant and the msurers.?ns t?gl}/e
the Tormer t nqht to avail itselfof a
payment by the Tatter. The policy of
InSyrance is collateral to the remed
against the defendant, and was, pro-
clred soIeIY b%/ the plaintiff at fis ex-
H}ens(f, fand 0 the dprocurement ofwhich
e defendant was In no way contribu-
tciryﬂYt Itkcannt%t bel,sal_ tt#at, %he
aint:1Ytook ou the policy In the Inter-
Qst or be?]fﬂf titt the Félefeﬁdant, nor Is
there any legal principle which seems

BT e

It is also worth pointing out that tin*
fact that henefits provided to a plain-
tiff for which the provider has a subro-
?ated right lo recover against the de-
endants historically has not also
barred recovery by a plaintiff in the
federal court for thé District of Colum-
bia. Hudson V. Lazams-TMAPparently
the Court of Appeals panel 'in Keys
overloaded the binding precedential ef-
fect of opinions by the D.C. Circuit
Court.® In the federal court here,
when plaintiffs claim for recovery
dovetails insurance proceeds paid to it
for which the insurer is subrogated,
aecovdery against the defetril]danttls {10}

enied, as in Keys, giving the potentia
tortfeasor a wmd’fgjl, bgut ra{)her the
case is viewed as being brought by the
insured for the benefit of the insurer.

District Lawyer



and so proceeds. LinkAviation Irc. V.
Downs. #<Consequently the Keys deci-
sion, for whatever value it may have,
has created a conflict of the governing
case law in this jurisdiction between
the local and federal courts—hardly a
haXpy or_politic result,
s'to its policy implications, those
broader, commori sense considerations
inherent in resolving collateral source
questions, it may be Seen that Keysim-
munizes the tortfeasor from recovery
by a plaintiffif the defendant can show
that the plaintiff has been fully reim-
bursed by his own insurer (or arPuany
at provider of benefits). To force a
tortfeasor lo pay damages in such cir-
cumstances. the insurer provider would
Ik required either lo join the suit as a
P_Iam.tlffor to institute separate litiga-
ion itself—i»ith courses breeding dup-
lication and delay. This is esjH*cially so
vhcr. one considers that were ‘the
Plalntlffallowed recovery against the
ortfeasor. regardless of the monies
Pald I tfie insurer provider, the lat-
ter would face few problems in obtain-
ing a pay-over.of funds expended on ifs
inSured beneficiary since it has an ab-
solute right to recover.-of such funds
from thepayee regardless of asserted
contract defenses. City Stores Q. V.
hrnrr Shops.™ And uItlmateIY, re-
gardless of the unnecessary qbstacles
Created b%/ Key* to the insurer’s
recover/, the basic premise of collat-
eral source recovery is clearly violated
bY the denial of recovery to an insured
ﬁ aintiff simply because the protection
e she ptnvhstsed from an mdegendent
source is provided in full V_that
source. Seen in this historical light,
K<i< Is obviously an aberration,
However, a number of relatively cur-
rent decisions from our Court Of-AP'
peal.-. |%no.'vd in Keys hut certainly
still good law. sugfgest that ample prec-
edent exists for future decisions con-
sistent with collateral source prece-
dents here ami elsewhere. CF. District
of Columbia V. Jackson.11 Siorgan V.
District of Columbiia,™ Reed V. Dis-
trictofColurbia. 19Y et for the present
Kegs remains isolated and unex-
plained, and the course ofthe collateral
source Issue, uncertain. H

FOOTNOTES

‘An tmacimrtiw- attempt to stretch the col-
liitei'iil source concept across the District's
luil'ilers into Maryland may be seen in Dennison
v. It"iil Construction Co., 54 Mil. App. 310.4(iS
A.2d mVs (1983) where the Court of Special Ap-
peals rejected a claimant’s contention that pay-
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ment of D.C. Worker's nmipensation benefits
should not be a .-et off to any Maryland bcmTit.-
sought. The Court correctly pointed out, alter
review of the Maryland cases iiiveKint; the rule,
that it was iimpplieahle in a case not involving
tort issues, such as the compensation claim.

*358 A.2d li (D.C. App. 1970),

*Tlie rule lines not apply to reduction of ver-
dicts hy tho amount the plaintiff earlier nreived
in settlement with other aliened tort feasors, even
if the latter is sul); eililelltly detennined to Ix- five
of fault. Kdsxi, in v. Awnncitn t'im rrsi/ii. 17s
U.S. App. D.C. 2d:, 5HI F.2d 1(12%> 11970).

#31)1 A.2d 77ii. amended.399 A.2d 12S«|l).C.
App. 1978).

535 A.2d 1280 (D.C. App. 1981).

*288 Md. 015. 421 A.2d 571 (1980), reversing
42 Md. App. 314. 400 A.2d 15 (192.%).

700 Md. App. 102 isl A.2d .sosups J)

"Urief of Appelant, pp. 11 42

*281 A .2d 58 (D.C. App. 1971).

"2.M A.2d at 59.

"00l S.W.2d 931 (Te\. 199D).

“OUl S.W. 2d at 935.

“95U.S. App. D.C. Hi. 1), 217 F.2d 314. 310
(1954).

“at.A.r. v. lir/tm, 2s5 A.2d 310 ID.C. App.
1971).

r'Lnik Anillnni, Inc. v. Doirns, 117 |..S, App.
D.C. 10 11.325 F.2d 013 (1903).

133 U.S. App. D.C. 311. Itd F.2il 1010(1909).

7151 A.2d Sli7 (D.C. App. 1982).

“449 A.2il 1102. vacated, 152 A.2d 1197,
rehearing. 408 A.2d 1030 (D.C, App. 1982).

*391 A.2d 770. amended 399 A.2d 1293 (D.C.
App. 1979).

on POTOWMACK LAMDMG.

Featuring waterfront views of
the Washington skyline and

scrumptious seafood
specialties.

The lure of Poiowmack Landing at the
Washington Sailing Darina is simply too much

to resist. Where else in the Washington area can you

find an inviting dining room overlooking the Potomac,

featuring mesquite grilled seafood delicacies...a warm,

fireplace lounge with a maritime theme...a casual nautical

cafe for on-the-go entrees...accommodations for meetings

and group functions...the area's only marine and cycle shop...

accommodations for the handicapped...plus ample free parking

For reservations, call 548-0001

Directions: At the Washington
Sailing Marina, 1.5 miles south
of national Airport on the
George Washington Memorial

Parkway.
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Feds rethink liability rules

Acknowledging tiiaf the nation is faring
a huge liabiliiv-insurancc crisis, the Rea-
gan administration will look at ways to
overhaul that part of the civil justice
system that Heals with tort liabilitv.

Richard K. Willard, assistant attorney
general of the Just ice Department's civil
division, says ihe ; hnir ation has set
up a ton policy working group lo ad-
dress "the crisis ot he ion sysicm in a
comprehensive ano responsible man-
ner." He made the . nnouncement Oct.
25 at the fall membei ;hip conference of
the American Consulting Engineers
Council in Colorado Springs. Colo.

The interagency working group, cre-
ated by Aitomev General Edwin M.
Mcese ill and chaired by Willard, “will
consider a broad range of policy is-
sues." It will report to the President's
Domestic Policy Council. “We will rec-
ommend appropriate legislative, regula-
tory and l«igame responses at the
federal level," said Willard.

The administration spokesman cau-
tioned ACEC against expecting quick
fixes from the federal government lor a
problem that has reached unprecedent-
ed proportion .“It is important to keep
in mind that the crisis o» the tort system
lias been developing over many years
and lias many aspects,” be said.

According to the Justice Department,
insurers suffered the worst underwriting
losses last year since the San Francisco
earthquake of 190ti—$21 bhillion. It pre-
dicts (hat demand for coverage this year
will exceed insurers’ ability to provide it
by about $7 billion, with the shortfall
growing to $62 billion by 1987.

Willard attributes much of the prob-
lem to “activistjudges and tort lawyers
who see no bounds to the ever increas-
ing expansion of tort liability.” He says
they use tort law not only 10 deter “un-
desirable conduct,” but also to “restruc-
ture society and administer a massive

social insurance scheme.” Some of ihe
problem 3reas he expects the group lo
study include no-fault insurance, strict-
liabilitv doctrines, size of 3wards, puni-
tive damages and attorneys' fees.

Meanwhile, in New jersey, a dispute
between slate officials and insurers of
high-risk businesses reached a new pla-
teau bst week. Three insurance associa-
tions filed a lawsuit in state superior
court challenging a Sept. 16 emergency
order by Gov. Thomas \V. Kean. The
controversial order bars insurers from
increasing premiums, reducing liability
coverage and camelling certain lines of
coverage (ENR 10/1 p. 14).

The filing reportedly followed the
br kdown of negotiations between die
groups and die state's insurance depart-
ment on a compromise plan for future
coverage to high-risk businesses. The

insurance groups fear that the depart-
ment may make Kean's sweeping order
permanent when it expires Nov. 16. In-
surers claim it is arbitrary and uncon-
stitutional. ]
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T HFRF. is a growing movement in this country of

defendants and their attorneys who arc regularly
being victimised at the courthouse by our civil justice
system to better their situation for themselves and for
the benefit of all citizens. To correct that system so
that fairer results may I>c obtained for both the plain-
tiff and defendant, you should join that movement.

If you are unaware of that movement, you should

find it now in your state. If the movement has not taken roots in your state,

you should plan it and nurture it as others are doing. We are all seeking a sys-
tem of justice which provides reparation to the injured without undue onrjrh.

ment or unearned windfalls for those on the plaintiff side. We strive for a system

whiclTwiH cease vtcttintnng~flic defendant and the general public which paH~
the cost of'that defendant s product and the general public whirh indirectly pays

fpr the insurance premium to insure that defendant.

f his is a movement which will stop the senseless and misleading double
recovery by a plaintiff through the collateral source rule. We seek to terminate
ajchcmc which fraudulently requites the general public which pavs all forms of
insm nice premiums to t>av for medical hills, salary replacement and other bene-
fits one time through the medical insurance policy of the plaintiff or his em-
ployer and a second time through the liability policy of the defendant.'it is a
senseless policy which needlessly increases the cost of goods for which everyone
must pay and enables a plaintiff to be paid twice for the same loss. The public
which pays for the insurance system in this country should not have to pay twice.

This is a movement which will nullify the efforts of a plaintiff attorney in
a mtilii defendant case to place at least 1 blame of an accident on the innocent
but solvent or well-insured defendant, thus requiring him to pay for 100% of
the damages. Frequently, it is his solvency that is the only reason that particular
defendant was named in the lawsuit. ILwe are gointr lo have a system of negli-
gence and comparative negligence so that plaintifl's Tire responsible only to the
exten, that they arc negligent, then the system should he eonallv fair and hold
defendants responsible only to the extent that their negligence was a cause 6f
the accident.

This is a movement which will preserve a contingent fee system to fairly
allow injured parties to seek a recoverv—vct-prevenlL the continued siphoning of
aa engorged portion of the injured party's recovery into the coffers of plaintiffs*
attornevs who nave become tnc robber harnus nf. ilu» NQ[ft fnnmrv with their
40c~ and 50%. contingent lee contracts. If defendants or juries find an award
should be settled upon or found for an injured party, then the injured party
should receive the substantial portion of that award and the plaintiffs’ bar not
become unduly enriched. If a large sum is to be awarded to a needing and
seriously injured plaintiff, then a substantial portion should indeed go to that
injured party and not continue a system that allows 40% or more to be drained
off to die treasure house of the plaintiffs’ bar. A structured contingent fee sys-
tcm would retain the concept vet reduce _the plaintiff attorney s percentage as
the recovery became larger.

This is a nigmucm dial will elim-nam or restrm-uire punitive damages for
those few um.sual situations in_wji if h a defendant has shown a cruel, heedless
aiuTreckless disregard for the rights of others, with there being some previously
established. relatLveTOugh.-identifiable-standard which a defendant has almost®
intentionally violated: and, also, a system in which a reasonable relationship”
exists between the actuaLdamages suffered and the punttive damages assessed.

PreutU
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T liiiui.iL movement that will, preserve a structure of awarding money for
stub items as pahi and miHeritip and impaired earning capacity onlv for those
tvhcL experience it: and will ensure that such payments will he made over a
Izri»d ol lime so that the benefits may lie received In the injtnetl partyjm tf
nol irnteied awa> thromdi i>oor advice or poor investments® and, so that if the'
iinured partv does not continue to live overn period of time, a windfall of re-
covery will not yo to relatives who were not involved in die accident and who
<Qd riot experience the loss for which the money was to have been paitT~

It a a movement for justice to preserve die American jury system, and the
other goals it will obtain will continue to Ire listed as these coalitions gain
momentum throughout the country.

The movement demands the attention of the defense trial lawyer. In your
area, it max carry the name of Project Justice or Coalition for Ton Reform or
some other title. Regardless of its title, you will find it composed ol a~group of
dedicated men and women who believe in our court system and want to preserve
a personal injury reparation or recovery system that will provide a proper award,
where justified, for an irjttred party anti the plaintiffs attorney, yet not allow
an injnsi enrichment. |here are many around you who have joined or want to
or to assemble the members of this coalition. You, as a defense trial lawyer, have
unique knowledge ol the steps that are needed to preserve the present system
ami correct its abuses.

Eaih state has organizations of defense tria’ lawyers, physicians, hospitals,
"ngincers. ><hool districts, city governm its, manufacturers, distributors and
other online.,-y citizens of zdl walks of life, who want the availability of a fair
and economically functioning court system which operates under laws which in
turn have been fairly written to allow a proper allocation of loss without pun-
ishment of the casually involved defendant or the one who is only momentarily
negligent.

Earlier presidents on illis page have quoted sources who correctly have de-
scribed as a war the present confrontation between a greedy and insatiable
plaintiffs' bar on the one hand and a citizenry on the other hand who want a
personal injury liiim.uion system that will allow a fair recovery where appro-
priate but which does not over-compensate an injured party nor unfairly punish
the defendant. This country docs not need to create financial dynasties among
the plaintiffs’ bar because of an unconscionably high contingent fee rate at 40%
or more of all recoveries no matter how large. Our movements will assist the
judiciary and tltc legislators in rectifying the abuses ol the present system, thus
allowing courthouses to exist as places where plaintiffs and defendants alike may
expect to receive fair justice rallies than runaway monumentally high recoveries
obtained on even slight misconduct, accentuated by gargantuan legal costs.

Realize that without the effort of such movements, there will he no change
in the present disastrous trend. There will he no sanctuary of a firm but fair
judicial system in our lifetime in which the injured party and the defendant may
find a correct distribution of the losses on a reasonable basis and at a cost which
injured plaintiff and allegedly liable defendant can afford for legal services.

The active and continued participation of you. the defense trial lawyer, is
vital to this movement. .Statutes and court rules arc complicated, and the mean-
ings and implications frequently are understood only by plaintiff lawyers and
defense lawyers. Unless we alert the public to the abuses that are presently
occurring; unless we inform them of how ihose abuses are being wrought and
hew they should he corrected: unless we heip them to organize and to finance
their goal to have a fair and economically functioning jury system, then the
forces of a plaintiffs' bar which already have overreached all reason will con-
tinue to prevail.

'ou, the defense lawyer, must contact the groups within your community
and state to acquaint them to the losses that are now occurring. You must take
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tlic lend in help them in their goal to organize u system that will nllow the in-

jured to appropriately recover and die defendant to pay only when a fair law

requires —and then only an appropriate amount. You 'must initiate the effort 1
to insure that the fees piovided to the plaintiffs' attorneys arc earned by them

and are not a riskless and unearned pilferage fror.i the needed support of an

injured plaintiff or the needed assets for a defendant's continued existence.

Eind and organize your coalition now in your state for better legislation
and fairer judicial opinions. This is not a question necessarily of Democrat L YEk
versus Republican or conservative versus liberal. It is a question of finding per- I
sons who will realize sendee as a legislator or a judge means we need a system
that will function and serve the needs equally of both plaintiff and defendant.

All that is wanted hy the defc..sc side of the docket is a /.air court system
at a reasonable cost to operate. The present system is neither fair nor of reason-
able cost. The system never will he. unless you start working now with others
to improve it.
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leaders tag insurance

SyXIo. 1 legislative priority

by Dean Fosdlck
Associated Press

JUNEAU — Tort reform will
be high on the Alaska Municipal
League's list of Tegislatjvejjrjori-
tivonext session, according to its
president, who expressed con-
cern Thursday about a number
of communities being forced to

able to put a quick fix on high in-
surance rates or the non-availa-
bility of policies.

“We would like to see a solu-

tion, but | don't know if we can
get it done next session,"” Keck
said in a telephone interview
bom Sitka. “We do wart some

kind of tort reform at the state

cap on non-economic legal
awards (pain and suffering), lim-
iting attorney feesand modifying
liability awards based on the
ability to pay.

"At the very least, we've got
to educate judges and juries that
municipalitier, don’t have an un-
limited amo:at of money,"” he

operate without any
protection.

Dan Keck said, however,
isn’t sure that awmakers will be
i

f-m

\

insurance

and national levels." said.
Along with other organiza- “We can't continue as it is,"
he tions, the municipal league is Keck said. "We have some com-

studying moves toward setting a

£|t|es ISt concerns

>mwedfrom page A'l

munltles operating without any
Insurance. Absolutely none."
Many Insurance companies
rushed Into the market or cut
premiums becuuse of high prof-
its from favorable Interest rates,
league officials said. Hut many of
those same companies recently
quit writing policies or raised
their rates through the roof after

Interest rates came tumbling
down officials said.
"This has hit municipalities

und others viewed as high risks
by the Insurance Industry espe-
cially hard, leaving many unable
to get or afford Insurance," the

\ league said In its December
newsletter.
\' Along with tort reform, the

league is looking at self-insur-

niwn Tlvt* ee'niilrl *>»e milM inirvtli.

ties Ina better position to control
coverage and rates during sw-
ings In the economy, the league
said.

Among the league’s other leg-
islative priorities:

e Ensuring thut state revenue
sharing and municipal assistance
programs are maintained it
least at current levels, or around
$140 million. And

e Pushing for the full, 80 per-
cent reimbursement share on
scnool construction debt.

"We don’t know yet what the
state's going to do with founda-
tion formulu funding," Keck
said, u reference to the way the
state's educution money is split
amoag local school districts.

"We’re hoping that the legis-

lature appropriates  enough
money to meet school bond
needs around the state," he said.

See Cities, page A-10
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The Alaska Economic Repor

SEA-AIR SHUTS DOWW, CASUALTY OF SOARING INSURANCE COSTS: Seair Alaska Airlines, a

*veteran bush Alaska carrier has temporarily suspended operations and laid off some
165 employees, a victim of sky-high liability insurance costs as well as new
competition on rural routes- Insurance costs increased more than 100% this year,
Seair spokesmen said. The company is still trying to get insurance sufficient to
keep two Bethel-based Twin Otters operating. The airline had scheduled flights to
Kodiak, Bethel, Aniak, St. Mary"s and Prudhoe Bay.



The Attack on
Jointand
Several Lianility

tv faint:, (Jranclli

<lv I.us Anodes a driver high on drugs
vent through a stop sign and was broad-
ided by another motorist. A 16-ycar-old
tassenger in ht> car was crippled and
erain-damaged in the 1979 crash. Last
<larch a jury returned a verdict of S3.16
jullior. against [Tie iirisei—and rtic City
=fl.os Angeles. Tlte dr\_haJ failed to
ritit InTsTies' that partly obstructed the
low of the dnver and was found to be -2
lereent tiable. lJur unless the awat !
iverturned on appeal, the city wii' ;
icarlv all of it. The negligent driver iv
Jti money ansi three co“defendams vei-
led lor then insiitancc polio limits—a
otul of SAM<XW. (Silk v. <try of l.os
\ngiies, C-33350-S. San Fernando Superi-
ir Court.)

0 In New York City 12 persons were
Jlled ait'l scores injured in a 1970 gas
xplosion caused by a restaurant owner
vho turned on a peirilv installevl gas main
hat had been inspected by the city. A
ury found the city -t percent negligent,
mT the verdicr exrvvsed lhe cttv to mil-
ons ol dollars m damages because the
lefeiulanivjUitaLal-l.mIt were bankrupt,
lut the city vvas lucky: the verdicr was
eversed on other grounds in 19S3. 1O’
"onnor u. Ciivof.Yew York. 447N .E.2d
13.

-)In San Diego a university soccer
ilayer was a passenger in a car on the
cenie Torrey Fines Road when a speod-
ig drunk driver crossed the center line
m a curve and smashed into the car.
dlling two of his teammates and render-
ng him quadriplegic The drunk driver
gfered his insurance policy limits of
.25,000. The citv also was named as a
lefendant vmn a claim lor faulty road
lesign. Rather than risk a jury trial, the*
iiv settled m i9S3—for si.ii million.
lhrggun v. City of Sim Diego. Civ.

i.C-i* ops cy Chuck Slack

4S4152. San Diego Superior Court.)

Across the nation these judgments and
settlements have become more common,
especially in catastrophic injury cases.
Public entities, often dragged into cases
as defendants with scant liability expo-
sure. find themselves the tatget defend-
ants forced to pay off the entire judgment
when codcfen' wits can't pay. The real
villain, public officials say, is the doctrine
of joint and several liability.

Changing tlse ancient doctrine

r . ... states have limited or abol-
ishes “-eo.-.grine in recent years. Munic-
sal oflki-C and some lawmakers want
riie doctrine changed, and pending leuis-
lalion tn California and New York
—home of the nation s largest personal
injury verdicts—would doom the join;,
and-several rule, ifcnacted.

Developed over centuries by English
and American courts, the rule dictates
that when a person is injured by the joinit
acts of several people, liability is indivisi-
ble. Tint meahsTin practical terms, a
plaintiff car, collect an award from the
defendams must nhtr to nay—those with
‘deep pockets."

The rationale is basic fairness. “Who
should suffer, the innocent victim or one
of the wrongdoers who can afford to
pay " said James Fravn'c, executive direc-
tor of lire California Trial Lawyers Asso-
ciation. He and CTLA president Robert
B. Steinberg of Ix's Angeles also contend
that the joint-and-several ruiie acts as a
deterrent—forcing cities, for instance, to
trim trees that could obscure a motorist's
vision and lead to an accident—and
keeps a penniless victim from going on
welfare.

“These cases are not that 0-sy to win."
Steinberg said. “So when the city is in-
cluded. the jury has got to be pretty
darned convinced the city was at least
partially liable."

“The nature of the beast is such that
it’s the single greatestprobicnylhat cities
lace in ITafuRtv issues." smd. L'alifornia
Stale Assemblyman Alistcr McAlister.
who is supporting a"colleague's proposal
to limit the liability of public bodies. And
Jay Biggins, consultant to New York
City's Office of Management and Budget,
complained, “The entire public treasury
is_considered available to each and every
plaintitf. They're treating government as

The League of California Cities has
compiled figures from 134 cities statewide
on cases involving jomt aiK.LseKialliabil-
ity. It lound that those cities paid more
thail S13.3 million in settlements and
judgments during the ljscaj year ending in
June 1984. Two years earlier the same
cities paid out $4.5 mTnionVTliat kind of a
hike has forced insurance carriers either
to'raise premiums JfgSttcjlly- 300"per-
eent to 4H) pcrccnr~fof—one group of
Culifomia cities—or to stop writing liu;
bjlity policies for public entities.

it is the hand of the insurance industry
that the plaintiffs' trial bar sees behind
the current efforts to abolish or modify
the rule. ’ '

"Insurance companies have sold public
entities a bill of goods that would save
them millions and millions of dollars if
they could have the joint-and-several rule
changed," said Frayne. Although his
group Killed four bills to limit the rule in
the last five years, Frayne admits the fight
this year will be the toughest ever. Not
only is the League of California Cities
better organized, he said, but more legis-
lators arc sensitive to the needs of local
governments because they once served
on t\ose bodies.

Even if no state changes the rule this
year, lobbyists for public erif!tles~Believe
that change is inevitable. “We're very
confident that, at some time, we will
succeed because the joint-and-several
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problem becomes more severe every
year," said Kenneth Emanuels, who
heads the lobbying team (or the Califor-
nia league. State Sen. John F. liiran. who
introduced one of those previous bills and
reintroduced it this session, said. 'i ve
never seen a bill as controversial as this
one pass in the first or second session."

A new generation of lawsuits

Ob"™ pint and ywr:il li'"thUitv
has become more of a problem for public
entities is that more plaintiffs are going to
court. It used to be that"injured persons
whose own negligence, no matterJtow
minor, contributed to their miuries could
pot.-aio aryone els.- rmitrihnTnrv
gence is stiil the rule in five states, but the
rest of the nation has adopted compara-~
tive negligence statutes, which allow7
partly negligent plaintiffsjCL-iCCDvcr
damages—minus the percentage of their
owjifatih—from.v thcrsj-yho caused their
jpjuries. Most of the “comparative™
states bar recovery if the plaintiff is 50 or
51 percent negligent.

As comparative negligence opened
courtroom doors to a new generation of
lawsuits in the 1970s. public officials
began questioning whether the rationale
for joint and several liability used for
non-ncgligent plaintiffs ought to apply in
cases brought by partly negligent plain-
tiffs. Fairness, they claim, also dictates
that plaintiffs bear more of the responsi-
bility lor their own negligence.

"IF you give more people the oppor-
tunity to recover damages, you also
should give them the risk of assuming an
unrecoverable judgment.” said David
Lyons, legal counsel to the legislative
service bureau in lowa, one of nine states
that have modified the rute. Five othci
states have abolished it.

But it is the innocent plaintiff, the one
who woukl not be barred by any contrib-
utory negligence law, who form s ihe big-
gest obstai: to those seeking to change
the rule, 11 we go to the legislature with
alt potential allies on our side and we
don’t have an answer for how we can take
care of innocent victims, we’ll have a
hard road ahead.” said San Diego City
Attorney John W. Witt.

The lowa rule

lowa thinks it has at least one answer.
After the lowa Supreme Court adopted
pure comparative negligence in Decem-
ber 1982 and retained joint and several
liability in a case a year later, the legisla-
ture went into action, Lyons said, with an
idea of preventing "someone who’s more
at fault" from benefiting in a lawsuit.

62 ABA Journal, The Lawyer’s Magazine

States abolishing joint and several liability

.New Hampshire and Vermont

Abolished the rule in favor of several
liability in 1981. N.H. Rev.Stal.Ann. Sec.
507;7-a: Vi. Stat.Ann. Tit. 12, Sec. 1036.

KiIUK*

Abolished the rule in 1978 case that
interpreted a 1976 comparative negligence
statute. Brown v. Keill. 5s0 p.2d 867, held
that the rule does not apply in comparative
negligence cases but that several liability
daes.

Ohio

Abolished the rule in favor of several
liability in 1980. Ohio Rev.Code Sec.
2315.19(A)(2).

New Mexico

Abolished the rule in favor of several
liability through state supreme court deci-
sions that adopted comparative negligence.
Scott v. Rizz0, 634 P.2d 1234 (1981): Bart-
Hi v. New Mexico Welding Supply Inc.,
646 P.2d 579 (1982).

i States with limitations on joint and several liability

Woadh, Texas, ‘tntiaaa, Louisiana, Ore-
gom, ivnnsilvjiaia

limited the rule so that it applies only
rihen plair,tiffs negligence is less than de-
fendant's. Otherwise, several liability ap-
plies when plaintiffs negligence is greater
than defendant’s. Nev. Rev.Stat. Sec.
41.141(3) (1975); Tex. Rev.Civ.Stat.Ann.
Art. 2212(a) (Vernon’s Supp. 1982, 83.
85); Indiana SB-287 (1985); La. Civ. Code
Ann. Art. 2324 (1982); Or. Rcv.Stat. Sec.
18.485 (1983): 42 Pa. C.S. Secs. 7102(b),
8322 et scq: General Slate Authority v.
Suiter Corp., 452 A.2d 75 (1982).

lon

Limited the rule so it would not apply to
defendants found to bear loss than 50 per-
cent of total fault assigned to all parties,
leaving them liable for their several

First, the legislature adopts! a modified
50 percent comparative faulUaw; then it
altered the joint-and-scveralTulc.

Under the lowa law, joint and several
liability remains in effect against defend-
ants who arc more at fault than~the
plaintiff. But a detcnaant iesT~ncgliieent
than a plaintiff pays only the percent of
the award tor wmcii he is liableTSo if a
plaintiff is 20 percent negligent, one de-
fendant is 10 percent negligent and an-
other defendant is 70 percent negligent,
the plaintiffcan collect only 10 percent of
any award from the first defendant but
could collect either 70 percent or the full
SO percent of the award from the second
defendant.

In Minnesota the same facts would
present a different outcome under that
state’s modified joint-and-several rule,
said Michael K. Steenson, a tort law
professor at William Mitchell College of
Law in St. Paul. The state retains the rule
except in cases with a ludement-proof
defendant In those cases the share of
damages from thaTdelendant is reallocat-
eo to all others, including a partlyTicgli-
gent plaintiff.

In somcsiatcs that have abolished joint

ambUit." lowH"'1984 Kt Secs. 668.1-668.2,
619.17.

Minnesota

Limited the rule only to point at which
the share of an uncollectible defendant's
damages would be reallocated among all
others, including partially negligent plain-
tiff. Minn. Stat.Ann, Sec. 604.01(1),

Oklahoma

Limited the rule to cas.s where damages
cannot be apportioned or when plaintiff is
not at fault. Lawhach v. Morgan, sss p.2d
1071 (i978); Bovles v. Oklahoma Natural
Gas Co., 619 P.2d 613 (1980).

Sources: City of New York Law Depart-
ment; Michael K. Stccnson, William
Mitchell School of Law, St. Paul, Minn;
Ohio Municipal League.

and several liability, court decisions have
rcimposed it in limited situations. In New
Ham pshire, for instance, the rule is re-
vived when, because of immunities ~of
procedural bars, the plaintiff can collec.
from only one defendant. Kail5H97~Ncw~
Mex;no. Ohio and Vermont also nave
abolished the rule.

No more deep pockets

Fnrag's California bill provides that all
defendants would pav for pain and suffer-
ing losses "based on their fault rather
than on the size of their pocketbooks,”
he savs. In other words, if a citv_is 20
percent liable, it would only pav 2C per-
cent of any award for pain and suffering,
the noneconomic damages that provide
plaintiffs with most of the money against
public entities. The bill would not limit
the amount of money defendants would
have to pav for such damages as medical
expenses or lost wages. An identical bill,
introduced in February 1983, was amend-
ed to apply only when a defendant was
less than 40 percent liable. The amended
version died in committee.

“There must be comparable degrees of
fault,” Foran maintains. “Equity de-



mands ihai a d.-fer.*ant found H) percent
at fault pay only 10 percent of the verdict,
One injustice “ouT3fn~provokc another
injustice. As more Qugrant cases come to
the forefront. people will come to realize
this isn't free money. It's taxpayers’
money. And if we don’t do something,
we'll have to curtail other services.”

But California Asscmhlvman Elihu
Harris, who chairs the judiciary commit-
tee that killed tonms previous hill, is
troubled bs the proposal. First, he said.
potential "deep pocket" defendants—
manufacturers, hospitals and insurance
companies—are hetter able to handleTfie
burden of paving damages than the in-
jujaLy ikiicyxare-

Harris aiso believes that statistics are
nv'sicadine. "I want hard examples." he
said. ' Statistics on cases settled could
mean defense lawyers are lazy. There ace
not many cases, and those cases thal exist
are decided by jurors who will have to
pay the verdicts in taxes.”

Limiting liability

Arguments to abolish or modify the
joint-and-several rule may have more
mem, he saidT ifjhey are limited to the
public sector and to cases in which liabili-
ty is only incidental or passive, such asan
accident caused by a speeding drunk driv-
er on a road others have used safely. But
a 1982 hill abolishing joini ami -"-s(ral
liability lor unis California public entities
was defeated when other..meet'defend-
ants siJed witii the trial lawyers to urge its
defeat

New York Cats officials, however,
think a bill limited to local governments
will r as the state legislature. "W ¢ think
public entities are disiinguishable from
other defendants because they're looking
out for the public welfare." said city
consultant Biggins. "The indications are
that other target defendants—doctors,
hospitals and so forth—won't go over to
the trial lawyers' side to fight this bill."
To ensure support, the city sent manage-
ment and budget liaison McGrath to cit-
ies throughout the state tin a year-long
mission to explain the effects of joint and
several liability on smali cities as we'l as
larger ones.

Ceilinns on awards

New nark City's nronosal goes further
than jtf t abolishing the joint-and-several
rule fo: public entities. Besides allowing
public mentiies to pay onlv their propor-
lionate share of liability, the hill would
put a ceiling of SI150.000 per irmivntniiT
and 545I).1lIlli per occurrence or any
award and would force plaintiffs to prove

they had incurred at least $2.500 in medi-
eal expanses before they could collect
damages for pain and suffering. The last
provision, Biggins said, is "an‘attempt to
establish objective standards” for pain
and suffering. "We’re not saying people
shouldn't be compensated, we're just say-
ing ihe numbers are not foreordained in
heaven," he said.

In California and New York officials
and attorneys for local governments be-
lieve tiie joint-and-several rule is creating
3 crisis. In California, especially, the tax-
limiting initiative known as Proposition
13 has made it difficult for public bodies
to raise funds. Some local leaders be-
moan wha they see as an impending
spiral: Bv paving accident victims, cities

have to shift funds from other budgets
such as street repaks.leaving potholes or
untrimmed bushes that might contribute
to accidents and~leaU'(0 more victims
suirm the cities.

But other states also are feeling
squeezed by the rule. Colorado, Florida
and Michiean. for instance, have legisla-
tive hills pending or planned for this year.
“We see the rule as a major potential
problem." said Tami A. Tnnouc. staff
attorney for lhe Colorado Municipal
League, which is supporting a current bill
in the state legislature. In Florida last
year, the Florida Medical Association
supported a ballot initiative to abolish
joint and several liability, but the state
Supreme Court struck it from the ballot
because it improperly included other is-
sues.

In Michigan settlements and judg-
ments against the state transportation
department alone last year hit some~$l'4
million, said State Sen. Alan Cropsey,
who noted that payments have been ris-
ing dramatically in the last five years. An
April 1982 state appellate court decision
helped to spur awards against the depart-
ment by rejecting the state’s claim for
contribution and letting t*e joint-a/id-
several rule force the state to pay nearly
three limes the amount of its liability,
said Assistant State Attorney General
Carl Carlsen.

In that 1982 case a trucking firm had
settled a personal injury suit for
5150,000. In a later trial against the code-
fendant state, the plaintiff won
$1,299.400 but was found to be 60 per-
cent negligent. The state, which was 10
percent negligent, had argued that the
trucking firm should contribute to the
award by paying another S239.820 for its
30 percent share of the blame. But the
court ruled that the amount of the settle-
ment was the only setoff the state was
entitled to. Carlsen said that with several
liability the state would have had to pav
only 5129,940, instead of 5369,760.
Bacon v. Michigan Department of Trans-
portation, 115 N.W. 2d. 382.

Cropsey said such cases have Jorced
the state to settle more lawsuits to avoid
tluTpossibility of higher jury verdic'tsCAs
Los Angeles Deputy County Counsel
Charles V. Tackeit pul it: “Many situa-
tions are extreme!>dangerous financially?
and if we can wcrk out a deal where we
have a sureToss latherjhanjjig potential
for an extraordinary loss, we take it.”

- imml

James R. Granclli is a reporter for the
Los Angeles Times.
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I THE ANCHORAGE NEIGHBORHOOD
HEALTH CENTER

REGRETS TO ANNOUNCE THAT ITS FAMILY PRACTICE
PHYSICIANS CAN NO LONGER ACCEPT ANY NEW PREG-
NANT WOMEN

For the past three Iyears, our. Family Practice Physicians
have provided quality pre-natal cafe to the Anchorage
community with a flawless record. In spite of this, our
annual malpractice premium. has Increased to over
$200,000~plusstfddirrondr"cosfs ‘o Tuf5-tO-$350,T)00-tO
purchase necessaryinsurancé~41atls™ -
This compares to bur last year premium of
$45,000. fj'--i
The Center will continue to provide pre-
natal care to women currently enrolled In
our practice until they deliver.

We will also continue to provide a_ full
range of medical and dental services,
other than pre-natal care.



Page 2
Legislative Committee Meeting
ATA January 16. 1986 in Anchorage

1.

4.

IMPORTANT ISSUES IN 1986

Legislative Committee members determined that there were four
important issues for 1986 and they are:

INSURANCE CRISIS - Getting the State laws changed that regulate the settlements

and awards (tort reform). We must begin to change these laws so that insurance companies
will continue to write insurance in Alaska and nationwide. We agreed to the 14 issues that
the Citizens Coalition for Tort Reform are drafting legislation on and we agree to include
the three additions regarding requirements for insurance companies. We must have
insurance coverage available at a reasonable rate.

SAFETY S ENFORCEMENT - Enforcement by Public Safety on the requirement that
every commercial vehicle shall have insurance and that proof of insurance shall be filed
with the Division of Motor Vehicles. There has been absolutely no enforcement of this
portion of HB 133 that passed last year. The effect to those that have provided the
required coverage is that they can't compete with those that are operatiny without
insurance.

Additionally the Department of Public Safety has not drafted regulations on the truck
inspection legislation and the truck drivers licensing. We must be prepared to seek
funds for Public Safety so that they can do these requirements. Need to meet wit'i
Commissioner Sundberg in Juneau and ask him why they aren't enforcing the insurance
regulations and why no regulations have been drafted to cover inspection and licensing.
Board of Directors will meet with Sundberg in Juneau during the February 1st meeting.

Attempt to have the lift axle regulation changed this session. Try to get a friendly
legislator introduce a bill that would allow the usage of the lift axle. Truck
Regulations going into effect on January V8th that would disallow usage of the lift axle
will decrease the weight allowable on all loads now using the axle. Need to meet with
Commissioner Knapp while we are in Juneau during ihe February 1st meeting.

Alaska Railroad- Need to express our concerns to Legislators over the way we feel the
Railroad is heading. Express our concerns that the State not get into the barge and
freight shipping by w~''xv.ays and make that a part of the Railroad.

ACTION ITEMS:

. THAT the ATA develop position papers on the above four important issues. These would

be used to send to members and be given to Legislators during the Legislative Brunch.
THAT the ATA mail out the voting record of Legislators to all their members and that

we let Legislators know that we have done so.

THAT the ATA write a letter to supportive Legislators and thank them for their support
and THAT the ATA write a letter to non-supportive Legislators and ask them the reason
for their non-support on various issues.

THAT the ATA hold community meetings in Fairbanks and Anchorage with owner/operators
on the insurance crh *seeking their support in passing tort reform legislation.

5. And THAT the Executive Committee approve the Three (3) Major Concerns and the.
Four (4) Important Issues in 1986, which would include the recommendations contained
within the Major Concerns and Important Issues.

MEETING ADJOURNED AT 8:55AM . Next Legislative Committee Meeting will be

held February 20th, 1986 at 7:30 am in Anchorage.



Senator Vic Fischer

Alaska State Legislature
Pouch V < Juneau, Alaska 99811 e« (907) 465-4954

MEMORANDUM

TO: Anchorage Caucus members
/

FR: Senator Vic Fischer

RE: Effect of insurance rate increases on Anchorage
social service organizations

DT: January 28, 1986

Attacheu is a summary of the effect of increased insurance
rates on 17 nonprofit service providers in Anchorage. The
summary is the result of a letter | sent in December to over
50 organizations that had requested Anchorage Social Service
Block Grant proposals for FY"86.

Most of the organizations are having or expect to have
trouble obtaining general liability insurance coverage. A
few organizations that did not have trouble this year have
insurance coverage through their national office.

Increased premiums range from one organization®s low 1.5
percent to another®s overwhelming 600 percent. None of the
increased premiums reflect any increased insurance coverage:
most nigher premiums are coupled with substantially less

cr erage.

My impression from the limited response is that the problem
is just begining. When unexpectedly high insurance rate
premiums are coupled with reduced federal and state budgets,
nonprofit social and health service providers face major
budget reductions. I anticipate that next year we"ll see
requests for help to offset Anchorage social service provid-
ers insurance premiums. The alternative will be greatly
reduced services.

I believe this whole aspect of the "insurance crisis"” will
need to be faced by the legislature to avoid drastically
reduced health and social services to the people of
Anchorage.

cc. Honorable Tony Knowles, Mayor
Dav Walsh, Chair, Anchorage Assembly

During Interim « 1024 W. 6th Avenue, Suite 204C 0 Anchorage, Alaska 99501 - (907) 278-3654



SUMMARY OF RESPONSES

ARE YOU HAVING TROUBLE GETTING INSURANCE?

8 organizations responded yes;
5 responded no;
4 are insured through their national organization

Those with national coverage stated that without the
pool they would probably have difficulty obtaining
insurance.

Of those organizations that had difficulty obtaining
insurance, the problem ranged from finding a carrier in
Alaska to finding a carrier who would provide adequate
coverage.

WAS YOUR PREMIUM CANCELLED?

6 yes;
7 no
4 no answer

WERE YOU NOTIFIED PRIOR TO CANCELLATION?
3 yes;

4 no;
9 no answer

HAS THE COST FOR YOUR INSURANCE PREMIUM RISEN
SUBSTANTIALLY?

14 yes;
3 no answer

0Of those who responded yes, the increase ranoed from 1.5

to 600 percent; most of the increases were between 30-60
percent.

HAS THE COVERAGE EXPANDED TO REFLECT INCREASED PREMIUMS?

13 no;
4 no answer

ARE YOU REQUIRED BY FEDERAL, STATE or MUNICIPAL COFf TRACT
TO HAVE [INSURANCE?

15 yes;
2 no answer



10.

11.

12.

13.

14.

15.

16.

17.

IF YOUR PREMIUM [INCREASED WILL YOU REQUEST A BUDGET
INCREASE?

7 yes;
4 no;
6 no answer

WHAT WILL YOU DO IF YOU DON"T RECEIVE ADDITIONAL OUTSIDE

ASSISTANCE?
Responses varied from close down, reduce type and

quality of services, eliminate employee benefits,
operating costs, and attempt private fundraising.

ORGANIZATIONS THAT RESPONDED TO THE QUESTIONNAIRE

Rural Alaska Community Action Program, Inc.
The Volunteers of America

American Red Cross

National Federation of the Blind of Alaska
Family Connection

Southcentral Counseling Center

Childbirth Education Association

Love Alaska Ministries

The Center For Children and Parents

Alaska Legal Services Corporation

The Employment and Training Center of Alaska
Hope Cottages

The Salvation Army

Alaska Treatment Center

Alaska Children®s Services, Inc.

The Association for Stranded Rural Alaskans in
Anchorage

Big Brothers/Big Sisters of Anchorage
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America’s Liability Explosion:
Can We Afford the Cost?

I am delighted to have this opportunity to discuss a
concern that is uppermost in my mind—namely, the
destructive and rapidly escalating trend toward liability
liliiration in this country and the implications that this
trend portends not only for industry but for society

as a whole.

It is a trend that is costing the American public
bi'. ons ofdollars each year, it is underinininc the com-
petitiveness oflJ.S. industry, and it is threatenmc the
very existence of some businesses in this country. Yet it
is a trend that the vast majority’ of the American people
has either failed to understand or has persistently
chosen to ignore.
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America’s Liability Explosion

The disturbing truth is that America has become the
most litigious society in the world. Last year, one out of
15 Americans filed a private civil lawsuit of some kind.
In all, over 13 million private civil law suits were filed in
state and federal courts.

No less than the highest courtin the land is ap-
palled at the situation. As Chief Justice Warren Burger
lamented in a recent speech, our society today “has an
almost irrational focus—virtually a mania—on litigation
as the wav to solve all problems!1l

In some instances, the grounds for resorting to
litigation strain credulity. Let me cite just a few
examples that sound more like stories out of Ripley's
“Believe It or Not” than examples of responsible
American jurisprudence:

Item: Two Maryland men decided to dry their
hot air balloon in a commercial laundry dryer. The
dryer exploded, injuring them. They sued the manu-
facturer of ihe dryer and ended up winning nearly
5900.(100 in damages.

Item: An overweight man with a history of
coronary disease suffered a heart attack whiL trying to
start a Hears lawnmower. He sued Sears, charging that
loo much force was required to yank the mower’s pull
rope. Ajury in Pennsylvania awarded him one million
dollars, plus another $500,000 in pre-judgment interest.

Item: Atw .ad child being treated in the
hospital for bronchial spasms suffered brain damage
from a drug overdose. Although the hospital staff had
clearly exceeded the dosage level prescribed by both
the attending doctor and the drug manufacturer, the
child's parents successfully sued the company producing
the dmg. The jury award? Nine million dollars in com-
pensation and 513 million in punitive damages.

If you think these are isolated cases of absurdly
generous liability awards, you are wrong. Last year,
awards of a million dollars or more were given in more
than 360 personal injury suits—an incredible 13 times
the number 10 years ago.

The list of those affected by liability litigation
runs the full spectrum of American business—including

product manufacturers, retail stores, doctors, architects,
and stockbrokers to name just a few.

Even ministers are being sued for malpractice.
In cases currently pending before state courts, they are
being accused of seduction, breaching confidentiality,
failing to recommend professional help, and offering in-
correct advice. In the wake of these claims, some -40,000
ministers have bought malpractice insurance, while
others have become reluctant to counsel members of
their congregation and are sending tht m to psychiatrists
instead. Where will this end? Is no gmup sacrosanct
in our litigation-prone society?

Insurance Industry Hit Hard

Among those hardest hit hy the surge in litigation has
been the insurance industry. Last year, the .jrop'-rty-
casualty insurance industry suffered a staggering pre-
tax loss of nearly four billion dollars—its worst loss
since the San Francisco earthquake of 1906.

To halt the red ink. insurance companies have
resorted to a host of defensive measures—hiking rates,
canceling coverage, narrowing the conditions of tt-eir
policies and. in some cases, simply closing up snr,p.

As a result, businesses nationwide are fae.ng a
precipitous decline in liability coverage—if they can get
coverage nt all—at costs that ranee anywhere- from 25 to
500 percent over their previous premiums.

KMC. us an example, had its premium increased
350 percent this year for less than one -half the coverage
we enjoyed in 1984, and this was after an extensive
search of all alternatives in the worldwide insurance
markelL

Companies in particularly high risk areas —such
as sporting good manufacturer-, cement companies, and
machine tool builders —are going without insurance,
either because the costs are prohibitive or because
coverage is unavailable at any price.

It would seem that insurance r uptimes are
trying to tell this country that something is seriously
wrong with our system of liability. Indeed, Lloyd’s of
London, the single largest insurance underwriter in the
world, has indicated it may withdraw from its U.S. acti-
vities if it does not see some action on tort law reform.



What is causing the problem? | attribute the
current situation to the following: first, tho ambiguity of
current liability laws; second, an increasing acceptance
of the concept of victims’ entitlement to compensation;
and third, the contingency system for compensating the
legal profession.

The Expanding Definition of Liability

Since the ear.. 1960, the concept of liability for product-
related injuries has been relentlessly expanded by both
state and federal courts.

First, the courts created a new legal theory, strict
liability, to enable claimants to recover damages for
injuries caused by defectively manufactured products.
This happened because the courts believed that busi-
ness-rather than the injured party—should bear the
cost of manufacturing errors, regardless of fault.

Then, the concept of strict liability was extended
from defects in manufacturing to defects in a paiticular
product's design, in its operating instructions, or in its
saietv warnings. In essence, the focus of product liability
was shitted Irom the conduct of manuiacturers to the
condition of the product itself.

However, unlike the test for manufacturing de-
fects. there are no clearcut standards to guide judicial
decisions on tht adequacy of a product’s design or its
salc’v warnings. Although some .10 stales have now
enacted product liability statutes, no two arc alike.
Consequently, cases based on similar facts, but tried in
different states, can produce strikingly different-and
often contradictory judgments.

In an FMC case concerning a construction worker
who had driven a crane into high voltage lines, an lllinois
court ruled against FMC for not providing adequate
safety v/arnings and for not installing automatic warning
devices, even though the devices available at the time
the crane was manufactured were not reliable.

Ypt courts in two other slates, in similar cases,
ruled that the crane manufacturers were not liable,
because the hazard ofdriving a steel boom into electrical
lines was obvious. Any resulting injur' wrs therefore
the responsibility of the crane operator.
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Such inconsistency in product liability judgments
has produced enormous confusion among manufacturers
and consumers alike, with neither side knowing what
rights or responsibilities they have and what limits, if
any, there are on liability.

Entitlement to Compensation

Another factor contributing to the chaos in liability law
is the growing “attitude of entitlement” in compe nsating
injury victims, even in those cases where it is obvious
that the manufacturer cannot be charged with responsi-
bility or. at a minimum, responsibility is shared between
the manufacturer and the injured party.

A decade ago. injured persons whose own cnie-
lessness was responsible for injury could net successfully
prosecute. However, since the mid-1370 s. 10 stale s have
adopted comparative fault standards, which allow plain-
tiffs to recover damages even if they share responsibility
for their injuries. Bv adopting the concept of compara-
tive fault, these states have precipitated ¢ whole new
generation of lawsuits and arc otuourngir. :increasing
numbers of people to seek compensation through suit or
the threat of litigation.

[’'nderlying this attitude toward victims' compen-
sation is the assumption that the insurance industry—
fed b> corporate premiums-has a bottomless == of
funds to compensate the injured, no matter how e nuous
their claims. Indeed, in some cases, courts and juries
have seemed far more concerned with compensating the
plaintiffs than in establishing the liability of the manu-
facturer.

Wi itness the recent litigation over Agent Orange.
The judge pressured the seven corporate defendants to
pay $180 million in death and disability compensation
to Vietnam veterans and their families even though, as
he said later, he did not believe there was any medical
e. idence to support tht ir claims.

Lucrative Contingency Fees

'Hie third factor contributing to the number and cost of
liability claims is the contingency system for determining
legal fees.

desex ]



Because plaintiffs do not incur liability by initiat-
ing action, they are encouraged to pursue injury suits
even if the evidence for their claims may be relatively
weak. Similarly, with liability awards now reaching a
million dollars or more, lawyers have a powerful incen-
tive to keep filing liability cases, even if the prospect of
winning any one case is highly uncertain. In short, by
eliminating the financial risk of bringing a case to trial,
contingency fees are encouraging both plaintiffs and
trial lawyers to clog the courts with suits.

In addition, contingency fees tend to increase the
size of injury awards, as juries factor in tire cost of legal
counsel when determining the total size of damages for
the plaintiff. This costis far from insignificant.

Indeed, if one considers the legal fees for both
plaintiff and defendant, it becomes clear that more
money is being paid today to adjudicate a claim than
the compensation being paid to victims.

According to a study by the Rand Institute For
Civil Justice, only 37 percent of the amounts paid for
compensation and legal fees typically goes to the
claimant. The balance—or 63 percent of the assessed
damages—goes to pay the legal fees of the litigants.

Because of high contingency fees and the poten-
tial for lucrative awards, liability lawyers have an enor-
mous stake in preserving the status quo. | can assure you
the plaintiffs' har is well aware of this and is effectively
organized to resist change.

Who Pays? We All Do

Who ends up paying for our current mania for litigation?
It’s obvious that we all do. The growing tide of liability
litigation is imposing enormous costs on consumers, on
business, and on society as a whole.

As consumers, we are paying not only through
higher product prices but also through the reduced
availability of many products and services. Already,
astronomical legal settlements and escalating insv’ ...ce
premiums have forced more than a few companies to
drop product lines or, in some cases, to go out of
business.

This trend is cutting across all segments of U.S.
industry, as the following exan pics illustrate:

t

= In the past decade, 10 of the 13 U.S. firms making
football helmets have had to stop production, due
to runaway jury awards.

* hi 1983, Merrell Dow was forced to discontinue
production of the drug Bendectin. although the

* Food and Drug Administration approved »he drug

for treating women who suffered nausea during
pregnancy. The reason? The cost of liability
insurance for making Bendectin had reached 10
million dollars a year, or over 80 percent of the
company’s annual sales from the drug.

< And today, the continued production of small air-
craft in this country is being seriously threatened
by burgeoning liability costs. T his year, those
costs to general aviation airframe manufacturers
will amount to $100 million, requiring an uwrage
increase of $50.000—er 50 percent—to the cost
of the average plane. Such cost increases have
already led one manufacturer. Beech Aircraft
Corporation, to shut down its plant in Wichita,
Kansas, and eliminate up to 12.000 jobs.

Perhaps the most pernicious example of this
trend is the decline in production of the DPT vaccine,
which is used to prevent diphtheria, tetanus, und per-
tussis—eommonly known as whooping couch—among
young children.

Since the introduction of the vaccine in the 1:120's.
the number of deaths in the United States from pertus-
sis each year has declined dramatically—from one in
10,000 to one in 10 million. Yet, nearly a dozen compa-
nies have dropped out of the DPT market in the last ten
years, leaving only one U.S. producer of the vaccine and
creating dangerous nationwide shortages. The reason?
Excessive liability costs.

The problem is that the courts focus on compen-
sating the pain and suffering of those injured—not on
serving the needs of society as a whole. This attitude is
not only adversely affecting the American public but is
significantly increasing the costs of doing business for
many U.S. companies and undermining their ability to
compete. According to a study by the Commerce Depart-
ment last year, the insurance costs that US. companies
face for product liability coverage are many times higher
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than those facing manufacturers in Europe and Japan.
In fact, some U.S. manufacturers of machine tools and
textile machinery must support liability premiums that
are 20 to 100 times greater than those paid by their
foreign competitors.

FMC’s own experience corroborates this. Over
the last five years, our total insurance expenses in the
United States, including self-insured losses, have cost
five times as much as our insurance premiums in inter-
national markets. These differences in liability costs can
create a major competitive disadvantage for domestic
manufacturers in both local and foreign markets.

For some companies, the costs of product liability
litigation are not only hurting their ability to compete,
but are forcing them to seek refuge under Chapter 11
of the federal bankruptcy laws. Since the Manvillo Cor-
poration made history in 1982 by declaring bankruptcy
at least three other companies have followed suit.

In 1983. the James Hunter Machine Company, a
small Massachusetts manufactu.er of textile machinery,
was forced to file for bankruptcy after being in business
for 13fi years because it faced liability claims totaling
over $17 million.

Last year. Aquaslide ‘N" Dive Corporation, the
nation s largest manufacturer of diving boards und
swimming pool -iides. also sought protection under fed-
eral bankruptcy laws, because- it did not have enough
insurance or assets to cover potential liability claims.

Most recently, the A. H. Robins Company has
filed for bankruptcy, due to liability suits for injuries
related to the Daikon Shield, the intrauterine birth con-
trol device the company removed from the market in
1974, Rv July of this year. Robins had already paid
nearly $500 million in awards, settlements, and legal
expenses to dispose of approximately 9,000 liability
suits. Yet another 5.000 claims are still pending and
more are expected.

Time to Revamp Liability Laws

This situation is absurd. How many more companies
must be forced into Chapter 11 before we realize that it
is time to revamp our liability laws? We are rapidly
approaching the point where the competitive ability' of
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U.S. manufacturers is being determined more by the
vagaries of state laws and jury’ awards than by the price
or quality of their products.

" In considering potential areas for reform, it is
instructive to compare our system of liability with that
prevailing m Western Europe and Jupan, where the
incidence of product liability claims is far lower and the
average size of awards is much smaller. In my view,
there are three factors that account for these differences
in the frequency and cost of liability litigation.

First, contingency fee arrangements are not allowed
in Western Europe or .Japan. Instead, plnintiffs must pay
their attorneys during the course of litigation and they
risk paying the legal costs for the defense if tic v lose.

Second, damage awards in Europe and 'apan
usually only cover actual expenses and loss of income.
Punitive damage »wd awards for pain and suffering are
not readily avaiio i Europe, and they are nonexistent
in Japan.

As a result, plaintiffs must hour a significant
financial risk in bringing a case to trial, and gem rally
they have lower expectations for awards. These two fac-
tors alone act as a major disincentive to litigation

Third, and most important, the Europeans and
the Japanese have a totaiiv different attitude toward
litigation than do Americans.

Europeans generally believe that, if a product is
made safely, it is up to ihe consumer to use it salelv.
The Japanese are even more conservative in tlu-ir ap-
proach to litigation. They rarely use the legul system to
resolve disputes and. in fact, tend to consider litigation
as a form of harassment.

In contrast, Americans tend to he keenly aware
of the availability of legal redress for acridi ntal injury
and appear to be willing to pursue such a course without
reservation. They rely on the courts not only to settle
disputes, but also to provide extensive compensation for
injuries, often with little regard for who is at fault and
with no rceard for the costs they are imposing on busi-
ness and s :icty.

In my opinion, this litigation mentality cannot
continua. The costs have simply become too great. Our
runaway liability system is contributing significe-.itly to



higher prices, it is reducing choices to consumers, it is
seriously impacting the availability and cost ofinsurance
“nd it is impairing the international competitiveness of
U.S. industry. R - .-

The Challenge Before Us

The challenge before us is to arrest the dangerous trend
toward excessive litigation and ever rising damage
awards. Although this trend will not be reversed over-
night, | propose that we begin wit’. federal reform of our
nation’s product liability laws.

It is imperative that the United States have uni-
form. nationwide standards of product liability. A federal
bill should include:

= Afault-based standard forjudging the adequacy
of product design ?.nd the appropriateness of
safety warnings.

= Aclear presumption that a product, conforming to
mandatory government safety r, quircments is
reasonably safe.

= Astatute of limitation on thr time period during
which manufacturers can be held liable for a
defective product.

< Astandard limiting the number and size of puni-
tive damage awards for injuries from a particular
product defect.

= Astandard requiring that damages reflect the
extent to which plaintiffs contributed to their
injuries.

< Aclear presumption that government contractors
are not liable for injuries resulting from equipment
or systems built to government specifications.

These are the central goals that the business
community has sought to achieve in nearly a decade of
effort to reform product liability law. Participating in
that effort have been the Business Roundtable, the
National Association of Manufacturers, the U.S.
Chamber of Commerce, and more than 200 other trade
associations and corporations.

Yet despite their concerted efforts, federal reform
of product liability law remains at a standstill. Repeat-
edly, product liability legislation has been thwarted by

the competing claims of different interest groups or sub-
ordinated to other, more pressing issues on the Con-

; gressional agenda.

Efforts to gain support for product liability’ reform
in the American Bar Association have also been blocked,
first at the San Francisco convention two years ago and
more recently in New Orleans. This has been largely
due to the enormous influence of the trial bar.

I challenge all of you, as leaders in the legal pro-
fession, tojoin the fight for product liability law reform.
We need your help to broaden public nwarcness of the
current crisis in product liability but, even more impor-
tantly. we need your help to counteract the political
power of the trial lawyers. As vigorous supporter.- of the
status quo, they have placed a virtual stranglehoK: on
efforts to enact federal product liability legislation—and
given the legal profession an unfortunate reputat,. n for
being more concerned with protecting its own interests
than with serving the interests of society as a whole.

| urge you to stand up and be counted. Make
product liability reform an is iue within your company,
with your trade associations, and with your outside
counsel. Let them know why the issue is important to
you and why it should be important to them.

Above all. 1urge you to make it an issue with
your congressmen. It is imperative that we maintain
pressure in Washington for federal preemption. If Con-
gress keeps brushing the issue aside, we will continue to
see increasing numbers of U.S. companies succumbing
to the weight of excessive litigation, exorbitant legal
fees, and escalating damage awards. That is a price we
can no longer afford. The time to bring our runaway
liability system under control is now.
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Robert H. Malott is Chairman ofthe Board and Chief
Executive Officer of Chicago-based FMC Corporation.

Mr. Malottjoined FMC
in 1952. He was elected Pres-
ident and Chief Executive
Officer in 1972. In 1973 he was
also elected Chairman of the
Board. He relinquished the
title of President in 1977.

Mr. Malott received
his A.B. degree from Kansas
University and his M.BA from
Harvard Graduate School
of Busine s Administration.

He is a member of The Business Council; The
Business Roundtable; Harvard Business School Board
of Directois jf the Associates; and the Boards of the
Chemical Manufacturers Association; The Hoover Insti-
tution; Arg"-,no Nitional Laboratory: and the Advisory
Council, J.L. Kelo gg Graduate School of Management,
Northwestern University. He is r Trustee of The Chicago
Council on Foreign Relations. Amcrican Enterprise
Institute, and the University of Chicago. In addition, he
is u member of the Boards of Directors of Amoco Corpo-
ration and United Technologies Corporation.
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Mr. Xirk Johnson

General Counsel

American Medical Association
535 North Dearborn

Chicago, I1llinois

Dear Mr. Johnson:

We have completed our review of the potential medical professional
liability cost savings related to the American Medical Association
(AMA) proposed National Professional Liability Reform Act of 1985
(the Bill), This report describes our approach, our conclusions
and a number of important limitations related to this type of
analysis.

APPROACH
The objectives of this project were as follows:

1. To i1dentify the potential one-time savings in medical
professional liability cost attributable to the four tort

reforms in the Bill. (We did not attempt to assign a value
to the peer review, discipline and risk management aspects of
the Bill.)

2. To identify the potential reductions in medical professional
liability claim severity trend rates attributable to the Bill.

Our approach to achieving this objective included the following
steps:

1. Estimate the medical professional liability premium (including
self-insured costs) in the United States in 1984,

2. Estimate a range of potential savings for each of the four
tort reforms in the Bill separately and combined. The bill
language we evaluated is included in Appendix A.
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3. Estimate the potential impact on claim severity trend rates
of the reforms in the Bill.

SUMMARY OF CONCLUSIONS

The next three sections describe the results from each cf the three
areas.

Estimated Premium
Table 1 below summarizes the result of our review of medical
professional liability costs m the United States in 1984.
Appendix B describes the sources of these t"timates.

Table 1

Estimated Medical Professional Liability
Premium Costs in the United States

Item AmountinMillions
1. U.S. Direct Written Premium 1984 $2,258
2. Ji int Underwriting Associations
(JUA) not included in 1 120

3. Patient compensation funds (PCF),
Catastrophe funds (Cat Fund) and other

"pay-as-you-go' financial mechanisms 166
4. Hospital self-insurance programs

and hospital programs insured

outside the United States 200
5. Total $2,744

The $2.7 billion total somewhat underestimates the 1984 cost
since we could not identify a source which would permit us to
estimate the cost of all governmental self-insurance programs nor
the amount of premiums paid directly to non-United States
insurers.

Our experience with medical professional liability insurers,
JIJA"s and PCF"s indicates that costs have been iIncreasing at more
than 15% per year since 1984. By 1986, medical professional
liability costs are therefore likely to exceed ?2>J.6 billion.
Potential Initial Savings

Taible 2 below summarizes our estimates of the potential savings
for each of the fo”r tort reform components for a typical state.

MILLIMAN a ROBERTSON. INC. CONBULTINO ACTUARIES
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Table 2
Potential Initial Savings from Reform Bill
Item Potential Savings
("Typical™ State)

Periodic Payments 6%
Collateral Source Offset 8%
Limitation on Non-Economic Damages 12%
Contingency Fee Limitation i

Total 28%
Applied to the 1984 medical professional liability costs of $2.7
billion, the potential initial savings is approximately $800
million. Applied to the estimated 1986 medical professional

liability costs of $3.6 billion, the potential initial savings Iis
approximately $1.0 billion.

Appendix C describes the models used to develop these estimates.
In addition to the cautions in the LIMITATION section below, the
following should be considered:

1. To realize the potential savings it Is necessary that law
impact claim settlements to the same extent as court awarded
claims, even though the statutory language only applies
specifically to court awards. In the extreme case, if the
law had no effect on settlements the value of the savings
when applied only to court awards would be approximately 5%.

2. The savings will vary from state to state based on
considerations which are discussed in Appendix C.
Application of models to a range of state situations implies
that the range of savings within which the experience of
most states is likely to fall would be 23% to 33%.

3. The potential initial savings might not be fully reflected
in cost reductions immediately after passage of a state law.
Insurers and JUA"s might be reluctant to decrease rates by
the full amount of potential savings until the effectiveness
of the law could be tested. PCF"s generally charge premiums
based on expected claim payments. For several years after
passage of state law claim payments will reflect the prior
law, and PCF charges will not be immediately affected.
Self-insurance costs may be subject to considerations like
those of insurers if the self-insuranca program is fully
funded or like those of PCF if the self-insurance program Iis
not fully funded.

MILLIMAN £ ROBERTSON. INC.- CONSULTINC ACTUARIES



Mr. Kirk Johnson
September 11, 1985
Page 4

IT the laws were applicable to claims reported on or after
the effective date then i1t could take three to five years
to realize the full initial cost savings. IT laws were
applicable to claim occurrences on or after the effective
date then it would take two to three years longer (five to
eight years) to realize the fTull initial cost savings.

Impact on Trends

The element of the Bill which we anticipate will have a
significant effect on claim severity trends is the limitation on
non-economic damages. Appendix C describes the manner in which
the impact of the law on cost trends has been estimated.

We believe the reduction in trend over the 1986-1989 period for a
typical state will approximate 4% per year, with most states
realizing a trend savings ranging from 3% to 6%. The trend
reduction in the typical state is equivalent to $80 million per
year at 1984 cost levels and $300 million at 1986 cost levels.
The annual savings will continue to iIncrease since rising cost
levels will increase the $2.7 billion base ($2.0 billion after
the law change) and inflation will increase the potential for
non-economic loss in excess of $250,000 per claimant.

LIMITATIONS ON RESULTS

The fTollowing limitations should be considered in utilizing these
results:

1. The projected potential si”ings rely on models which depend
critically on the judgments which are applied. We believe
the judgments are reasonable. Other reasonable judgments
could result in significantly different results.

2. The actual savings which might result from passage of these
tort reforms will depend on factors such as plaintiff
behavior, attorney behavior and court interpretations which
cannot be predicted in advance. Actual results may
therefore differ significantly on these projections.

3. There are a number of studies underway (the GAO study for
example) which are gathering statistical and
non-statistical information. IT such information were

currently available it could significantly affect our
judgments and conclusions. As part of this project we are
not responsible for updating this report to reflect
information which becomes available after the report is
issued.

MILLIMAN & ROBERTSON. INC. CONSULTING ACTUARIES
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4. The Bill is currently in outline form. Actual bill language
could produce results which differ from the intended
results. We have relied on interpretations from AMA
Counsel regarding the intentions of the bill language.

We assume that the agency responsible for administering the
Bill would prepare minimum criteria which any state law
would need to meet iIn order to become eligible for the
benefits under the Bill. Appendix A comments on some
elements which must be included in the actual, operation of a
state law in order to realize the potential savings.

We appreciate this opportunity to assist the American Medical
Association on this important and challenging project.

Sincerely,

Allan Kaufman, F.C.A.S
AK/Zdmk



AMERICAN MEDICAL ASSOCIATION
Analysis of Tort Reform Proposals

Appendix A - Tort Reform Proposals

fl) Periodic Payments - Such state liability reform shall
include provisions:

(»/ that periodic payments shall fee made for all future
damages Vv?hen such damages exceed $200,000;

(B) for mandatory periodic payments of such future damages
over the lifetime of the beneficiary or until the
damages are fully paid, whichever comes first; and

© that if a plaintiff dies prior to full payment of
damages, the party obligated to make such payment shall
retain any sums not yet paid out in accordance with the
payment schedule, provided, however, that the court
shall have the discretion to order continued payments
necessary for the support of the plaintiff’s spouse or
children.

(@ Collateral Source Rule - Such state liability reform shall
provide:

(A that in an action for damages for medical iInjury, t..e
damages awarded shall be reduced by amounts paid or to
be paid from all collateral sources including:

() government disability or sickness programs;
(i1) government or private health iInsurance;

(iii) emp.”.oy 3r wage continuation program; and

(iv/ othar sourcer intended to compensate the
plaintiff for such medical iInjury.

(B) that the amount that the judgment is reduced shall
equal the difference between the total amounts received
from collateral sources and the amount directly paid by
the plaintiff to secure such amounts.

(3 Noneconomic Damages - Such state liability reform shall

provide that in a judgment for medical injury not more than
$250,000 may be awarded as damages for noneconomic losses.

MILLIMAN & ROBERTEON, INC CONSULTIN'? ACTUARIES
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Appendix A - Tort Reform Proposals

Contingency Fees - Such state liability reform shall provide
that the attorney representing a medical injury claimant may
not receive as a fee more than 33 1/3% of the first $150,000
of damages, 25% of the next $150,000 of damages, and 10% of
the balance of any damages awarded to such claimant. The
Court awarding a judgment shall be authorized to increase
the permissible fee upon a petition containing evidence
which in the opinion of the Court justifies additional
compensation.

MILLIMAN & ROBERTSON. INC. e CONSULTINO ACTUARIES
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Analysis of Tort Reform Proposals

Appendix A — Comments on Interpretation
of Reform Bill for Valuation Purposes

To realize the potential savings the Bill must be interpreted to
accomplish the following:

() Periodic Payments:

a. Claimant®s attorney fee should be paid periodically in
the same fashion as the award or settlement amount.

b. The period of payment of future damages is estimated
when the award (or settlement) 1is made. Amounts paid
for medical costs and non-economic damages terminate at
the earliest of the following two dates: (O when the
claimant dies; or (2 when the originally estimated
period of payment for future damages expires.

(@ Collateral Source

a. Government programs to which an offset applies include
the following: medicare, medicaid and public
assistance (with respect to services rendered prior to
the award or settlement date) social security
retirement and disability income, veterans benefits,
workers®™ compensation benefits and benefits to military
personnel and their dependents.

b. Where public or private sources of medical benefits or
income replacement coverage now permit the public or
private source to place a lien on a professional
liability award or permit subrogation against the
professional liability tort feasor, the lien and
subrogation rights must be superceded by the revised
collateral source rule.

C. A mechanism must be established to permit the
professional liability insurer to offset the claimants
future collateral source benefits under programs such
as employer sponsored health insurance against amounts
of damages awarded for future medical expenses without
penalizing the claimant if those benefits are not
available at all times iIn the future. One method to
accomplish this objective is to permit the professional
liability insurer to issue a health insurance policy
which would provide coverage for gaps iIn benefits
awarded by a court or agreed to in a settlement if
collateral sources of those benefits are not available
in the future.

---------------------------- — MILLIMAN ft ROBERTSON, INC.-r-CONSULTING ACTUARIES
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Appendix A -- Comments on Interpretation
of Reform Bill for Valuation Purposes

(3 Non-economic Damages

The $250,000 limit is to apply to each injured patient, »%

matter how many health care providers are held to be

negligent.
(@ Contingency Fees

a. The contingency fee schedule applies to the amount

awarded to the claimant no matter how many health care

providers are held to be negligent.

b. The contingency fee applies to the award or settlement
amount after reduction for collateral source offsets.

MILLIMAN & ROBERTSON. INC. CONSULTINC: ACTUARIES
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AMERICAN MEDICAL ASSOCIATION
Analysis of Tort Reform Proposals

Appendix B - Sources for Table 1

A_M. Best Company * Covers insurers reporting to A_M.

Best. These amounts are gross of reductions for reinsurance

which the insurers might purchase.

From JUA financial statements as follows

Written Premium

State (Millions)
Florida 4.2
Massachusetts 65.6
New Hampshire 8.0
New York 6.8
Pennsylvania 4.7
Rhode Island 11.5
South Carolina 5.2
Texas 4.0
Wisconsin 10.4
Total 120.4

From PCF and CAT Fund financial reports

Assessments

State (Millions)
Florida 55.0
Indiana 9.5
Kansas 15.0
Louisiana 1.0
Nebraska 0.1
New Mexico 0.9
Pennsylvania 66.2
South Carolina 1.0
Wisconsin 17,3
Total 166.0

Hospital self-insurance programs;

a. Hospital professional liability costs constitute
approximately 25% of total medical professional
liability costs (NAIC Study).

b. We estimate that 20% to 40% (use 30%) of hospital
professional liability costs are self-insured or
insured directly through non-United States insurers and
thus those costs are not included in items 1 - 3 above.

,C. The total of items 1 -3 therefore constitutes all but

7.5% of total costs (7.5%

iIs 30% of 25%). The

self-insured segment
total of items 1 -3

MILLIMAN & ROBERTSON. INC.
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Appendix C - Description of Models

A. Limitations on Non-Economic Damages to $250,000 per Award

1.

The distribution of claim size amounts is assumed to
follow a log-normal distribution.

a. The coefficient of variation of thedistribution
iIs assumed to equal 2.5 in ail states.

b. A variety of average claim size amounts assuming
no policy limit were tested.

C. For multiple defendant claims the award amounts
are assumed to be distributed as the sum of
highly correlated log normal distributions, each
with the mean and coefficient of variations
described in (@ above. (The distribution of the
number of defendants is based on the 1974 - 1978
NAIC Study).

The non-economic damage component of the award amount
is assumed to closely relate to the total award as
follows

a. The non-economic damage amount of the unlimited
awards 1is closely correlated to the total award,
e.g-., a Fixed percentage.

b. Award amounts for non-economic damages are assumed
to equal 54% of the limited award amount at
1974-1978 closed claim cost levels. This
percentage varies over time depending on the
relationship between award size and typical policy
limit.

C. Non-economic damage award amounts are assumed to
be log normally distributed with a coefficient of
variations of 2.5 and e mean equal to a percentage
of the total award which depends on the factors
described in 2.b.

Legal defense costs are assumed to be equal to 25% of
indemnity amounts before the limitation. Legal
.defense costs are assumed to be unchanged by the
limitations (the defense costs become a higher
percentage of the reduced indemnity costs).

The effect of the policy limit on reducing awards and
settlements is assumed to reduce non-economic damage
amounts to zero before recoveries for economic loss are
affected.

MILLIMAN & ROBERTSON, INC. CONEULTIWQ ACTUARIES



AMERICAN MEDICAL ASSOCIATION
Analysis of Tort Reform Proposals

Appendix C - Description of Models

5. Since there is significant uncertainty in the actual
distribution of non-economic damages by size of claim,
and there is some evidence that non-economic damage
compensation is a larger portion of the total cost on
small claims than large claims, the savings indicated
by the model described above are reduced by safety
factors of 40% to produce the value shown in Table 2.

6. Claim amounts on settlements are assumed to follow the
pattern of savings calculated for amounts awarded by
juries.

MILLIMAN & ROBERTSON, INC. CONSULTING ACTUARIES
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Analysis of Tort Reform Proposals

Appendix C - Description of Models

B . Limitation on Contingency Fees

1.

2.

The claim size distribution model is the same as that
described in A.l above.

Claims are assumed to settle such that the plaintiff
receives the same unlimited award amount with the
revised contingency fee schedule as the plaintiff
would have received under the old contingency fee
schedule. Specifically this means the following:

a. Fcr unlimited claim amounts below the policy
limit, the amount paid by the insurer or
self-insurer 1is reduced by an amount equal to the
reduction iIn the contingency fee.

b. For unlimited claim amounts exceeding the policy
limit by large amounts the plaintiff receives a
greater net award (net of contingency fee) but
the iInsurer pays the same amount.

C. For unlim. :.ed claim amounts between the levels
described in 3.a and 3.b above, the insurer pays
somewhat less and the plaintiff receives a
somewhat greater award net of contingency fee,

Legal defense costs are assumed to follow the pattern
described In A.3 above.

Claim amounts on settlements are assumed to follow the
pattern of savings calculated for amounts awarded by
juries.

MILLIMAN & ROBERTSON. INC. CONSULTING ACTUARIES
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Appendix C - Description of Models

C. Periodic Payments

1.

Jury instructions commonly require the jury to
consider future interest income (the time value of
money), and inflation and mortality in establisning
awards. IT juries on the average reached conclusions
which correctly considered these factors then passage
of a periodic payment law might have no impact
indemnity payments.

The Bill provides that periodic payments for medical
and non-economic damages will be made for the shorter
of the following two time periods: @ life expectancy
as determined by the jury; (@ actual time until the
claimant dies. This element of the bill produces a
savings (referred to below as mortality savings)
compared to the present system even if juries properly
considered interest, inflation, and mortalit”.

IT jJuries do not properly consider interest, inflation
and mortality then it is hypothesized that the jury
errs in favor of a larger award to the plaintiff.

In at least one jurisdiction (Pennsylvania) juries are
instructed to assume interest and inflation are equal
and offsetting factors. This instruction biases
awards upward because in the long run interest rates
exceeds inflation rates.

Low, medium and high estimates of savings result from
assuming the following:

a. Low savings result from assuming that juries are
instructed to consider interest, inflation and
mortality and that on the average the jJury awards
correctly reflect these variables.

b. High savings result from assuming that juries
treat interest and inflation as offsetting
factors.

C. Medium savings result from assuming jury results

between (@ and (b).

MILLIMAN & ROBERTSON, INC. CONSULTING ACTUARIES
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Appendix C - Description of Models

4. The savings resulting from the assumption in 4a-c are
calculated considering the following:
a. A distribution of claimants by age and degree of
injury (source: NAIC 1974 - 1978 suudy).
b. The claim size model described in A.la - A.lc.
C. Average limited and unlimited claim size amounts

as described in A_l.

d. Assumptions regarding the portion of future and
past damages by claimant age and degree of iInjury
(Actual data on this subject is not available).

5. Legal defense costs are assumed to follow the pattern
described in A_3.

6. Claim amounts on settlements are assumed to follow the
pattern of savings calculated for amounts awarded by
juries.
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Appendix C - Description of Models

Collateral Source Offset

1. The coverage provided by health, and long-term
disability insurance to the U.S. population through
employer sponsored, privately purchased and public
insurance is estimated from public information sources.
(Primarily the Statistical Abstract of the United
States - 1985).

2. The portion of awards related to medical care and wage
loss is estimated from the NAIC 1974-1978 Closed Claim
study.

3. In some awards, .the award amount does not fully cover
the medical costs and wage loss. In these cases the

collateral source offset merely recognizes the
situation that already exists, and no savings Iis

projected.

4. Legal defense costs are assumed to follow the pattern
.described in A.3.

5. Claim amounts on settlements are assumed to follow the
pattern of savings calculated for amounts awarded by
juries.
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Appendix C - Description of Models

E. Comments on Terminology

UNLIMITED CLAIM SIZE AMOUNT/UNLIMITED AVERAGE CLAIM SIZE
4

The use of claim size distributions to approximate the actual
claim amounts results 1in predictions of claim amounts greater
than those observed in practice. Reasons for the difference
between theoretical distributions and actual observations
include the following; (D the amount of insurance coverage
available may limit the amounts paid; (@ primary and excess
insurance coverage data often cannot be combined to produce total
limit data; () courts, particularly in the appeal process, may
limit the maximum award amounts.

The theoretical claim sizes which should be observed if none of
these forces operated are referred to as unlimited claim size
amounts. The average size of the unlimited claim size amounts

is referred to as the unlimited average claim size. The
unlimited average claim size is generally larger than claim sizes
observed actual experience.

LIMITED CLAIM S1ZE AMOUNTS/LIMITED AVERAGE CLAIM SIZE

The observed claim size amounts and the average of limited claim
size amounts are modeled using the unlimited distribution and
then capping all claims at an amount referred to as the policy
limit. This limitation may be the actual policy limit, if the
policy limit is the major limiting force on claim amounts. The
policy limit may also be interpreted as the maximum award amount
sustainable in an appeal court.
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Appendix C - Description of Models

Combined Effect of all Reforms

1. IT the effects of the various reforms were independent,
the combined savings could be calculated by multiplying
the complements of the individual savings.

2. For this analysis we assume that savings through the
elements of the law interact and reduce the opportunity
for savings in other areas. For example, reduced
economic damage recoveries through application of the
collateral source offset and the limit on non-economic
damages reduces the percentage savings resulting from
the revised contingency fee schedule (since the amount
of savings depend on the size of the award). The
adjustment for this interaction is a 10% reduction in
the savings calculated on a multiplicative basis.

3. It is possible that the reforms will operate
synergistically on the system and produce greater
savings than we have projected by reducing legal
defense costs, reducing the number of claims filed,
etc. On the other hand, it is possible that the
savings will be less than we have projected as court
decisions operate in ways which we cannot forecast.
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Appendix C - Description of Models

Impact on Trend Rates

1. The limitation on non-economic damages is the element
of the law which would have the largest effect on
future trend rates. The revised contingency fee
schedule has a small effect on trend rates.

2. We used the models described in this Appendix, Section
A (for the limitation on non-economic damages) and in
Section B (for the limitation on contingency fees), to
calculate differences between trend before the law and
trend after the law over the 1985 - 1988 period for a
variety of initial unlimited claim sires and policy
limits and a variety of trends in unlimited claim sizes
and policy limits.
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THE NATIONAL LOTTERY

A n epidemic of costly litigation is sweeping the
i country, and the time to halt it is now.

Wi itness the efTorts of lawyers after any disaster,
such as an airplane crash or the tragedy at Bho-
pal, India. They rush to the scene and descend
upon the distraught survivors and relatives. They
rent movie houses and auditoriums to make their
pitch for clients. In law offices all over the coun-
try, lawyers are hard at work finding and convinc-
ing peoh'e to file suit. It used to be that lawyers
tried to persuade their clients to settle disputes.
No longer.

The pot of gold for lawyers is a huge fee or a
participation of up to 50 percent in court awards.
Staggering court awards in cases
whose results seem to violate common
sense have made it worthwhile for the
lawyers. Recently, a man at< :mpted
suicide by jumping in frort of a New
York subway train. He sued the Tran-
sit Authority because the train stopped
in time to save his life but not quit
soon enough to avoid some physical
damage to him. He collected more
than $600,000.

And what about the tenant, cele-
brating his birthday on a Sunday after-
noon, who drowned when he drunkenly tried to
walk along the bottom of his apartment-house
swimming pool in the full view of his wife and 15
close friends? His wife successfully sued the land-
lord’s insurance company.

The result? Soaring premiums for liability in-
surance to cover this mcreased and indeterminate
financial exposure. Legal costs and insurance have
become an increasing component of the price of
goods and services. Even the availability of some
consumer services is being curtailed.

Personal-injury awards, especially jury awards,
are out of touch with reality. They are often based
on estimates of how much money the defendants
have rather than whether they are at fault. The
awards have become a means to redistribute
wealth rather than a measure of fault or a deter-
rence to undesirable conduct. It may appear to a
jury that an insurance company, individual, cor-
poration or government with “deep pockets” is
paying the claim. The truth is that millions of

—_—

"little pockets" are actually paying the cost either
through higher prices for products and services or
through higher insurance bills.

It is time to re-examine the manner in which
the nation’s judicial system deals with injured
parties.

First, a method must be developed to tilt the
judicial system against increased litigation. One
approach would be to compensate a successful
defendant for the cost of the defense against an
unsuccessful plaintiff. The obvious benefits would
be a more serious and thoughtful analysis of a
claim prior to bringing a lawsuit and a reduction
in the number of frivolous ciai ns. It would also

bring pressure to bear on achieving a
reasonable settlement of the nrttcr
prior to running up large legal fees.
Second, the states should follow the
example of California in limiting con-
tingent fees to lawyers. These fees the-
oretically balance economic power for
those who cannot afford the cost of
bringing a case on an hourly basis. In
practice, hc*vever, contingent fees
have fostered an atmosphere of a no-
cost lottery for clients. The California
bill caps the contingency fees at 40
percent of the first $50,000 of the settlement,
ranging downward to 10 percent of any award
above $200,000.

Third, damages awarded for “pain and suffer-
ing" and other noneconomic losses should be
capped. California has set a limit of $250,000,
controlling the awards in medical-malpractice
suits for such vague matters as grief, mental dis-
tress, etc.

One of the great principles of American juris-
prudence has been access to justice through the
court system. But the right to swing your arm
stops at the point of another man’s chin. The right
to access to the courts must not be perr,iit*ed to
bury our society under a mountain of legal plead-
ings that raise insurance bills for all. To permit
this abuse is to turn the courts into a national
lottery in which the winning names are the law-

. yers and certain plaintiffs who are picked by
. judges and juries, while each of us, every day, is

the loser. [

USNEWS &world report. Jan. 27, 1986



MEMORANDUM

TO: Representative Steve Rieger
FROM: William Lovell and Lisa J. Rubenstein
DATE: January 20, 1986

RE: Sectional Analysis of House Bill 481, "An Act relating to
civil actions on tort reform”

Pursuant to your request, 1 have prepared this sectional
analysis of House Bill 481, referenced above.

SECTION 1
Section 1 of H.B. 481 creates a new chapter, AS 09.17.

«c. 09.17.010 PUNITIVE DAMAGES — This section requires that
punitive damages awarded by a judge or jury accrue to the
State of Alaska instead of the plaintiff. Punitive damages
would be deposited in the General Fund. |In effect this
section treats punitive damages in a civil case the same as a
fine iIn a criminal case.

This section reduces the financial incentive for persons
to ,~eek punitive damages in cases where such damages are not
warranted. In cases where the defendant acts recklessly or
with malice in causing the injury, the victim would still have
the option of seeking punitive damages to punish the defendant
and to deter him in the future.

Sec. 09.17.020 ITEMIZED VERDICTS — This provision requires a
jury 1in personal Injury cases to itemize the dollar amount of
damages it is awarding for (1) medical and related expenses,
(@ lost income, and (3) other economic loss. Within each of
these three categories, the jury must list the sum it is
awarding for expenses which have already been incurred and the
amount it is awarding for anticipated future losses.

This provision prevents juries from arbitrarily selecting
a damage award figure and requires them to determine awards
based on actual and anticipated damages.

Sec. 09.17.030 PERIODIC PAYMENTS — (@ This subsection
provides that where a judge or jury awards damages of $50,000
or more the judge must order that the judgement award be
distributed through periodic payments instead of in a lump sum
iT either the plaintiff or the defendant requests it. It
there is some question whether the defendant will make the
required payments on a timely basis, the judge can order him
to post a bond as security.

This provision prevents a claimant from being
overcompensated for an injury by being able to recover the
full amount of his damages plus the income earned from



investing a lump sum award. Most states adjust lump sum
awards to reflect expected investment iIncome, but, because of
a 1967 Alaska Supreme Court decision, Alaska does not.

(b) If periodic payments are mandated under (@ above and
the claimant dies, payments would continue to the claimant®s
spouse or children. IT the claimant leaves no dependents,
payments would terminate.

This subsection requires that payments only be continued
as long as they are needed for the support of the victim or
the victim®"s immediate family. Once the need for support has
ended, payments will not continue to go to a claimant™s estate
for the benefit of creditors and distant heirs.

(© A defendant may be held in contempt of court for
failing to make the required periodic payments and can be held
liable for any damages the claimant suffers as a result of his
non-payment.

This subsection provides an incentive for defendants to
make timely payments.

(d Once all periodic payments have been made and the
defendant has satisfied the judgment, any bond which may have
been posted as security must be returned to the defendant.

(e) This subsection allows periodic payments judgments
to be recorded in the real estate recording office just as
judgments granting lumps sums currently are. This provision
prevents a recorded judgment from becoming a lien on a
defendant®s property until the time the payment becomes due.
Currently a judgment which has not been completely paid off
becomes a lien cn a defendant®s property as soon as it Iis
recorded.

Sec. 09.17.040 VERIFICATION OF CLAIMS — This requires that
many papers filed in court including suits and countersuits be
signed by the claimant or the claimant®s attorney. This
provision mirrors Alaska Rule of Civil Procedure 11 but it
goes further than the rule iIn that it also requires the
plaintiff or the attorney to verify that the pleading 1is true.
Filing a false claim could result in a party being held in
contempt of court.

Verification of claims disco™>rages potential plaintiffs
from filing unjustified lawsuits for the sole purpose of
forcing an insurance company or defendant to settle an
unmeritorious claim out-of-court to avoid the cost of
defending the suit in court.

Sec. 09.17.050 EFFECT OF CONTRIBUTORY FAULT — This section
codifies a 1975 Alaska Supreme Court decision which adopted
what is known as the "pure'™ form of comparative negligence.
Under this system, the plaintiff®s damages are reduced in



proportion to the amount of negligence attributed to the
plaintiff. For example, 1f a plaintiff was 90 percent at
fault for his injury and the defendant was 10 percent
responsible, where damages amounted to $100, the plaintiff
could only collect $10 from the defendant.

Although this section does not change current law or
practice, by codifying the judicial decision, it prevents the
court from modifying this decision in a future case.

Sec. 09.17.060 APPORTIONMENT OF DAMAGES — (@) This
subsection directs the jury or judge to specify (1) the
claimant®s total damages and (2) the proportion of fault each
party had in causing the accident including the claimants.

(b) This subsection describes how the jury should
establish each party®"s fault. In determining the relative
fault of the parties involved iIn the accident, the jury must
consider each party"s conduct and the degree to which each
party®s conduct caused the accident or injury.

(©) This subsection sets forth the procedure used to
determine the actual amount of total damages for which each
party 1is responsible. Once the jury has determined total
damages and the percentage of fault of each party, damages are
multiplied by the percentage figures to determine the amount
each defendant owes.

Sec. 09.17.070 EFFECT OF RELEASE — This provision permits a
plaintiff to enter an out-of-court settlement with one
defendant while maintaining a suit against another defendant
who 1is not willing to settle. If the plaintiff receives a
cash settlement from one defendant out-of-court, this amount
is subtracted from the total damages sustained before the

remaining damages are allocated among the non-settling
defendants.

Sec. 09.2.7.900 DEFINITIONS — (1 Under this section®s
definition of "fault'”, a party can be judged at fault for an
injury if the party iIn gquestion is negligent; engages in
certain activities where negligence is not required in order
to be held liable such as detonating explosives; violates a
warranty; assumes a risk that a reasonable person normally
would not assume; misuses a product such as a prescription
drug; Tails to take reasonable steps to avoid an injury that
could have been been prevented; does not take steps to
minimize an injury once it has occurred such as failing to
seek medical care after sustaining an injury; or fails to
comply with professional standards established by statute.

(@) "Future damages™ 1is defined to include medical
expenses, the cost of a nurse or nursing home if It Iis
required during convalesce, wages the plaintiff could have



collected if it were not the accident, along with non-economic
losses such as pain and suffering.

SECTION 2

Section j of the bill repeals Chapter 16 of Tit]Je 9 which
is the Uniform Contribution Among Joint Tortfeasors Act
adopted in 1y70. This law applies where there are two or more
defendants who are judged to be liable for an injury to the
plaintiff. Under existing language if the plaintiff collects
100 percent of his damages from the deep pocketed defendant
who was 10 percent at fault for causing the victim"s injury,
that defendant could then sue a second defendant who was 90
percent at fault to be reimbursed. This recovery would no
longer be necessary when judgments are made on the basis of
several liability.

SECTION 3

This section directs the governor to study the tort
compensation system and make recommendations for additional
changes by January 31, 1987. He is also required to recommend
standards for professional conduct so judges and juries would
have a standard against which to judge doctors, lawyers,
architects, and other professionals iIn malpractice cases.

SECTIONS 4 THROUGH 7

These sections identify portions of the bill which have
the effect of amending court rules established by the Alaska
Supreme Court. Under Article 1V, Section 15 of the Alaska
Constitution, legislative amendment of court rules requires a
two-thirds vote of the members of each house., The following
sections have the effect of amending court rules: those
related to itemized verdicts, periodic payments, verification
of claims, and apportionment of damages.

SECTION 8

APPLICABILITY — The act applies to all injuries and
accidents occurring the day after the act becomes effective.
It does not apply to lawsuits already in progress or to
injuries or accidents occurring before the date of enactment
where lawsuits have not yet been filed.

SECTION 9

EFFECTIVE DATE — The section provided for an immediate
effective date.
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Civil Justice: Unnecessarily Inefficient and Costly

A tort is literally a wrong. Tort actions seek to redress wrongs in a court of law. A close look at how the tort
reparations system works in 1986 reveals that it's not working. The system is mired in inefficiency, punctuated
with greed and demonstrably unable to deal with the great bulk of its caseload in atimely and fair manner.

It often takes three to five years to settle a case. Only 30 to 40 per cent of the costs of reaching a settiement go
to victims, and that does not include costs of the court system.

The economic costs to society are staggering and difficult to precisely quantify. It is clear that the hefty increases
in insurance rates affect the price of nearly every product or service we purchase. Itis a tax—a tax imposed by
default, without full political and social evaluation ofits impact.

A society that can send men to the moon ought to be able to settle liability claims in a more effective way. Most
other western countries do.

The Comprehensive Solution

The tort reparations system needs a thorough overhaul. Alaska can no longer afford the luxury of havin? its
co_urgs administer a giant lottery where a victim may win a fortune, but more likely will find the pot af the end of the
rainbow empty.

Alaska and other states have been dabbling in tort reform for ten or 15years and there is adequate evidence
major changes in the tort reparations system are essential. The fundamental goal of tort reform is to restore
predictability to the tort system.

All manner of solutions to the insurance crisis have been proposed including tighter regulation of insurance
companies, state-backed insurance funds and reform of the tort system. More regulation may be useful and a
state-supported fund may provide temporary relief to some. However, without stopping the flagrant abuses of the
tort system, liability will continue to be a serious problem for business, government and consumers.

The following proposals address the major faults of the iort system. Thev are intended to restructure the process
to al'ow more efficient and effective dispute resolution. These reforms would get a higher proportion of damage
paym(?]ntsb 'Il?to the hands of plaintiffs while protecting the rights of defendants and the public which ultimately
pays the bills.

Joint and Several Liability

If more than one defendant is found partly responsible for an injury, each can be held “jointly and severally"
liable for all damages. This means that if one defendant is unable to pzéy. the other defendants must pay the
entire award. Responsibility should be apportioned according to the egre_e.of fault and each defendant's
requirement to pay damages should reflect his share of responsibility for the injury.

Noneconomic Awards

Noneconomic awards compensate a victim for intangible losses— loss of consortium, pain and su bring,
traumatic experiences and other things for which no established economic value exists. A limit on this kind of
arbitrary award will help establish consistency and faimess in ths no-man's land. We suggest a maximum award
0f$250,000 per incident. The U.S. Supreme Court has upheld such alawi mother state.

Structured Settlements

Damages awarded for predicted future losses should be computed at th - present economic value. The injured
party would have an option to accept lump-sum payment at present value or accept structured payments running
o]yer a} p(elrgod of years and equal to the total award. This guarantees financial support and care for a long time,
often for lire.

Collateral Income Sources

Insurance payments which have been made to an injured party should be disclosed to the jury and should be
protected from recovery in the event the victim receives an award. Under current rules, juries cannot be told
about existing medical or other insurance coverage. If the injured party receives an award, the insurance
companies which have fulfilled their obligations may sue for repayment from the victim.



Sliding Contingency Fees

Plaintiff attorneys today can take upwards of 40 percent of a total award verdict. A sliding scale will increase the
proportion of the award which actually goes into the victim's pocket as the size of the award increases. Where the
sliding scale is now in effect, lawyers still work on contingency fees, but victims recover a greater share of
awards. The U.S. Supreme Court has upheld this principle.

Itemized Jury Awards

Jury awards for damages should specify amounts for monetary losses, noneconomic losses, future losses, past
expenses and other losses. This will help to eliminate arbitrary awards based upon showmanship or prejudice
and introduce an element of rationality in award construction. An itemized award which is grossly unfair to either
the victim or defendant can be more effectively appealed than a lump-sum award

Rule 82

Rule 82 is unique to Alaska, It is a device to increase attorneys' fees above the agreed level by order of the court.
The rule was originally adopted to apply in certain public interest lawsuits, but it has been extended to cover most
liability suits. It simply adds up to 10percent to the cost of awards without serving the originally intended public
purpose.

Arbitration

Tort litigation is time consuming and expensive. Claims under $50,000 should be required to go to arbitration
before being heard in Sugenor sourt. Either dparty would be free to appeal the arhitration decision to the courts,
however the results of the arbitration could be admitted in evidence at any subsequent trial. Experience
indicates that the effect would be to reduce the number of cases gomgi to court, lower the costs of resolution and
ultimately get more money into the hands of victims without great delays.

Notice of Policy Cancellation

Individuals, businesses and professionals have been suddenly cut off from their insurance programs.
Companies should be required to give 50-day notice of changes in coverage. This would avoid drastic
disruptions in people’s ability to earn a living.

IPre*judgment Interest

Interest is often paid on awards. It should accrue fiom the date an action is filed. Currently, interest accrues in
many cases from the date of the occurrence—even if no claim is filed for years. A defendant should not be
required to pay interest covering that period of time when he may have had no knowledge of his liability.

Wrongful Death Statute

Where there are no dependents, wrongful death monetary awards should be limited to $25,000. A wrongful death
is always unfortunate, but it is questionable public policy which permits—even encourages—distant relatives and
lawyers to reap a windfall at the expens j of other policy holders and the public.

Punitive Damages

Punitive damages is the civil justice system’s way of punishing defendants for conduct particularly offensive to
society, therefore, punitive damaﬁ_es should be paid to the State of Alaska. Society as a whole should share the
benefits ot punitive damages (which are rarely covered by insurance).

Statute of Limitations

The current statutes of limitation must be clarified to make sure that lawsuits are brought within a reasonable
time. Recent court decisions make it possible to file suits in the distant future, making risks totally unpredictable.
The alternatives to a functional statute of limitation are insurance devices which effectively establish these limits
without benefit of public policy considerations. These devices (claims-made pohues% can cause severely
reduced public protection and even reduced availability of seme goods and services.



Frivolous Suits/Untrue Allegations

An Indiana woman purchased a box of Cracker Jacks. The usual prize was not in the box, so she filed suit
against the manufacturer. Someone had to defend the suit, even if it was only to ask for dismissal. A responsible
legal system should require that plaintiff attorneys certify that the facts have been reviewed and there is
reasonable and meritorious cause for filing the action. This certification should be made in writing. Rules havi
been adopted by the U.S. Supreme Coud and ten states to curb these abuses of our court system

Full Disclosure

Essential data should be made available to state regulatory authorities on a quarterlY or semi-annual basis to
allow proper regulation of regulated comPanles regarding reserves, premium rates, loss ratio, investment aid
other data so as to properly protect people of Alaska.

Comparative Negligence v. Contributory Negligence

When the claimant has contributed to the accident, his or her deglre_e ot fault chc*.1* diminish the award
proportionate to the degree. This would reduce damages where the claimant contributed to the mishap. As an
example, in single car-auto accidents, cities have been successfully sued.b?é_the drivers for faulty road design or
maintenance, even where the drivers have been proven to have been drinking or using drugs.

Who is the Citizens Coalition for Tort Reform?

The Citizens Coalition for Tort Reform is an organization composed of representatives from a broad cross section
of Alaskan businesses and professions.

They include these companies, associations and agencies:

Alaska Air Carriers o Alaska Visitors Association
Alaska Broadcasters Association . Anchorage Board of Realtors o
Alaska Chapter, American Institute of Architects (A ) Anchorage Restaurant and Beverage Association
Alaska Dantal Society (ARBA .
Alaska General Contractors , o Cabaret Hotel and Restaurant Retailers (CHAR)
Alaska Chapter, American Gptometric Association Childbirth Educators
Alaska Movers Association Daycare Operators Association
Alaska Oil Marketers Association Fairbanks North Star Borough
Alaska Rental Association . . Financial Managers
Alaska Section, Fairbanks Branch, American Society  Hotel and Motel Association o

of Civil Engineers . Insurance Brokers and Agents Association
Alaska Society of Professional Engineers Nurse Midwives Association
Alaska State Health Association (Hospitals) Pension Consultants . o
Alaska State Medical Association Professional Physical Therapists Association
Alaska Support Industry Alliance Risk Manaqement Association .
Alaska Truckers Association Southern Alaska Association of Life Underwriters
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