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April 24, 1985

TO:

FROM:

RE:

Representative Mike Navarre

Chair, House Labor and Commerce Committee

Representative M i k e / ^ ^ n s k i  

Sectional Analysis Proposed CS HB 318

The purpose of this memo is to advise you of the differences between HB 

318 and the proposed committee substitute before you.

Although the intent and essence of the bill remains the same in both 

versions, there is sufficient difference to warrant independent 

consideration. The differences reflect amendments made at the suggestion 
of experts in the field. Mostly technical in nature, the amendments 

strengthen the legislation and I would strongly recommend that the 

committee adopt the proposed committee substitute for purposes of 

discussion.

To aid that process, the attached sectional analysis outlines the intent 

of each subsection of the proposed Committee Substitute.

Thank you for your consideration of this important matter.



Sectional Analysis 

Proposed Committee Substitute For Sponsor Substitute HB 318

Subsection 39.25.157. Requires the division of personnel, in consultation 

with the appropriate department or agency, to develop and maintain a 

detailed position description for each position within the classified and 

partially exempt services.

Also disallows the imposition of general physical ability requirements on 

a job class unless each position within the class requires the use of the 
physical ability.

Section 1.

Subsection 39.25.158.

(a) within 90 days after a physician's release to return to full or 

modified work, an injured employee must request to return to work for the 

state to be eligible for reemployment rights under this section.

(b) once an employee requests to return to work, the employee will be 

certified by the division of worker's compensation or the director of 

vocational rehabilitation. The certification will determine the

employee's reemployment rights under this section.

(c) requires that a state agency offer an injured employee the employee's 
former position within 30 days, if the employee is certified able to 

perform the tasks assigned to the position and the position still exists.

(d) requires agencies to make efforts of reasonable accommodation to the 

physical and mental limitations of an injured employee who is not able to 

perform all of the tasks assigned to the employee's former position, but 

who is able to perform the essential functions of the position.

Following federal language, the section defines reasonable accommodation.

(e) if, after reasonable accommodation, the employee is still unable to
perform the essential functions of the employee's former position, then 

the agency is required to offer the employee a position comparable in wage 

to the position the employee previously held.

If a comparable position within the agency cannot be found, then the

employee is entitled to request preference for a comparable position

within another agency, providing the employee is able to perform the
essential functions of that position.
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(f) if the employee cannot be reemployed in a comparable position either 

by the agency or another agency of the state, then the employee may 

request preference at a lower wage or accept retraining under AS 
23.30.041.

Once training is complete, the employee may request preference for the 
state position for which the employee has been retrained.

(g) establishes guidelines for refusal by an agency to reemploy or 

continue the employment of a former employee.

(h) defines factors to be considered when determining if accommodation of 

an injured employee would constitute undue hardship to an agency. Factors 

to be considered include the number of employees in the section or office, 

number or type of facilities, size of budget, nature and cost of the 

accommodation needed, and the type, composition, and structure of the work 
force.

(i) requires that an injured employee requesting reemployment, who is able 

to perform the essential functions of the position, be the only person 

certified for that position, excepting any employees in layoff status for 

that job class.

(j) precludes collective bargaining agreements from including terms 

contrary to this section.

(k) definitions.

"agency" includes a department, division, division, office, agency, board, 

commission, authority, or other organizational unit of the executive, 

legislative, and judicial branches of state government including the 

University of Alaska.

Section 2. states that nothing in the act modifies or terminates the 

terms of a collective bargaining agreement in existence at the effective 

date of the act.



Bill No. 
Title

2nd Sponsor Substitute for 

House Bill No. 318
D a t e  April 23, 1985

"An Act relating to rights of injured 

State employees."

The Department of Labor supports passage of the 2d Sponsor Substitute for 

HB 318, providing rehire rights for injured state employees.

The latest sponsor substitute adds several key features which strengthen 

the provisions of the bill and responds to the Department's concerns over 

potential conflicts between the earlier provisions of the bill and the 

workers' compensation rehabilitation provisions of AS 23.30.041.

APPROVED:

Commissioner

P O S I T I O N  P A P E R / D e p a r tm e n t  of Labor



HB 318 F i le  C on ten ts 

To : A l l  Members, House Labor and Commerce Committee
From : Roger Poppe, Committee Aide

D a te : A p r i l  1 5 , 1985

S u b je c t : O ve rv iew , HB 3 1 8 , R ig h ts  o f  In ju re d  Sa te  employees

On A p r i l  15 , 1 9 8 5 , th e  House Labor and Commerce Committee met in  Room 
102 o f  the C a p i t o l B u i ld in g  a t  1 :1 5  on HB 318 .

There have been no v e r s io n s  o f  t h is  b i l l  subm itted  in  p re v io u s  
s e s s io n s  o f  the le g i s la t u r e ;  and th e re  i s  no companion le g i s la t i o n  in  the  
S en a te .

B a s i c a l ly ,  the b i l l  grew out o f  p rob lem s th a t  in ju r e d  s t a t e  w o rke rs  
encoun te red  in  t r y in g  to  o b ta in  re-em p loym ent w ith  the  s t a t e  o f  A la ska  
a f t e r  th e y  had been in ju re d  on the jo b  w h ile  w ork ing  f o r  the s t a t e .  In  an 
e f f o r t  to  add re ss  t h i s  p rob lem , t h is  b i l l  would g iv e  employment p re fe re n c e  
to  such in ju re d  s t a t e  w o rke rs  in  any r e - h i r e  a p p li c a t i o n .

The Sponso r has ju s t  subm itted  an o f f i c i a l  sp on so r s u b s t i t u t e  to  the 
Comm ittee, which I  unde rs tand  has been read  a c ro s s  the  f l o o r ,  bu t i s  n o t 
y e t a v a i la b le  in  the p r in t in g  o f f i c e .  A d r a f t  copy o f  the SS i s  a v a i la b le  
in  y ou r f i l e  f o ld e r s .  T h is  SS e n c o rp o ra te s  p r im a r i ly  t e c h n ic a l changes in  
the o r i g i n a l  b i l l ,  a lo n g  w ith  a s u b s ta n t iv e  change th a t  ta k e s  in to  accoun t 
the concerns e xp re ssed  by the D ep t, o f  Labor in  t h e i r  P o s i t io n  P a p e r , found 
in  y ou r f i l e  under /M.

The D ep t, o f  Labor su p p o rts  the b i l l ,  and has a z e ro  f i s c a l  n o te . The 
s u b s ta n t iv e  change would a l lo w  the  employee to  take  advantage o f  any 
r e t r a in in g  o p t io n s  a v a i la b le  b e fo re  he r e tu rn s  to  w o rk , and a t  the  same 
tim e a llo w s  h im , w hether he has a d d i t io n a l t r a in in g  o r  n o t ,  to  s t i l l  
r e c e iv e  p r e f e r e n t i a l  h i r e  in  e i t h e r  h is  o ld  jo b  o r  in  any new jo b  o f  
com parab le w o rth . J a c k ie  M cC lin tock  o f  the W o rk e r 's  Compensation o f f i c e s  
w i l l  be p re s e n t in g  the D epa rtm en t's  p o s i t io n  a t th e  h e a r in g s , and she w i l l  
be a b le  to  e x p la in  how the SS c ov e rs  the D epa rtm en t's  c on ce rn s .
A p p a re n t ly , a m eeting  between the spon so r and the  Departm ent l a s t  week has 
taken ca r o f  th e  D ep ts . c on c e rn s , which i s  why the SS was su bm itted .



Bill N o .House Bil1 318

Title "An Act relating to rights of 
injured state employee."

Date
Conta

April 2, 1985

J. L. McClintock 

465-2790

The Department of Labor supports the passage of HB 318 which provides 

rehire rights for injured state employees; however we suggest language be 

added to make the bill more consistent with the rehabilitation provisions 

of AS 23.30.041 of the Alaska Workers' Compensation Act.

The basic reason for the additional language is that persons covered under 

this bill are state employees who have been injured on the job and who are, 

therefore, entitled to benefits under the Workers' Compensation Act. We 

feel that the closer an injured state employee's rehire rights under AS 

39.25.158 mesh with the rehabilitation entitlement under AS 23.30.041, the 

less chance there will be for the two statutes to conflict with one anoth­
er.

The proposed language would add the following paragraphs to §.158:

The employee may request preference for rehire with the 

state if the agency cannot offer a position comparable 
in wage to the job previously held.

If the employee cannot be placed in a job with either 

the agency or the state at a wage equal to the employ­

ee's previous wage, the employee may choose to accept

retraining through AS 23.30.041 and then request

preference for rehire with the agency or the state in a 

position for which the employee has been retrained.

The proposed language would allow the employee to take advantage of any 

retraining options available under AS 23.30.041 and then request rehire by 

the state in the position for which the employee has been trained. This

does not appear to conflict with the eligibility criteria under §.158(f), 

in which an employee can request preferential rehire after being injured on 

the job and laid off or terminated. It only specifically allows the 

employee to request rehire after completion of retraining, usually a period 

of not more than two 37 week periods.

Further, it would allow the employee to evaluate available positions within 

the agency, the state, or after retraining in light of the employee's

average weekly wage for compensation purposes. That is, the employee would 

not lose any preferential rehire rights by choosing to accept a state job 

outside the agency at a wage equal to the previous wage if the employee 

refused a job offered by the agency at substantially less than the previous

P O S I T I O N  P A P I E I S / D e p a r t m e n t  o f  L a b o r



wage. We believe this specification is consistent with HB 318 terminology 

regarding offering a "comparable" job, and this is also consistent with the

under?AS*23!30.265(28J10 0 'S def1nition of "suitable 9ainful employment" 

APPROVED:

Robison 

Commissioner
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April 11, 1985

TO:

FROM:

RE:

REPRESENTATIVE MIKE NAVARRE, CHAIRMAN 

HOUSE LABOR AND COMMERCE COMMITTEE

REPRESENTATIVE MI

HB 318 - RELATING TO REEMPLOYMENT OF INJURED STAt : WORKERS

During the past year it has been brought to my attention that current 

state procedures for reemployment of injured state workers are inadequate. 

The legislation before you incorporates suggestions from involved state 

agencies, professional organizations in the field and informed citizens. 

Additionally, House Research reviewed reemployment policies in other 
states and provided policy alternatives (attached).

Basically, the bill:

a) requires the state director of personnel to prepare and maintain a 
detailed position description for each position in the classified and 

partially exempt services;

b) requires state l .-ncies to give employment preference to injured state 
workers returning to the work force, preferably in the same capacity; and

c) establishes clear guidelines for refusing to rehire or continue the 
employment of a former employee if the employment would impose an undue 

hardship on the operation of an agency's program.

I believe this is an important and needed piece of legislation an 
encourage your serious consideration of this measure. Thank you.
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§ 39.25.130 A laska Statutes § 39.25.140

The second 1982 a m e n d m en t  added 
p a rag rap h  (c)(17l.

The  th ird  1982 am en d m en t  rewrote th is  
section.

The  first 1984 am en d m en t  inserted  "and 
V e te ran s’ ” in p a rag ra p h  < 1» of subsection 
(c).

The second 1984 am en d m en t  changed 
the  in te rna l  reference in subsection (b).

The th ird  1984 am endm ent  substi tu ted  
"of th e  Public defender agency, a n d  of the  
office ot public  advocacy in the  D ep ar t ­
m en t  o f  A dm inis tra t ion"  for "and of the  
public defender agency" i r  p a rag raph  (3) 
of  subsection (ct.

The fourth 1984 am endm ent  added 
p a rag rap h  t l8 i .

Sec. 39.25.130. Extension of partially exempt and classified 
services, (a) The personnel board, upon written recommendation o f the 
commissioner o f administration, may extend the partia lly exempt ser­
vice to include any position in the classified service which, in the 
judgment o f the board:

(1) involves principal responsibility for the determination o f policy;
(2) involves principal responsibility for the way in which policies are 

carried out; or
(3) involves responsibilities and duties o f a type not susceptible to 

the ordinary recruiting and examining procedures.
(b) Positions may not be included in the partia lly exempt service 

under this section i f the inclusion is inconsistent with federal require­
ments for state agencies supported in whole or in part by federal funds.

(c) The personnel board, upon written recommendation o f the com­
missioner o f administration, may extend the classified service to 
include any position in the partia lly  exempt service. (§ 7 ch 144 SLA 
1960; am §§ 9, 10 ch 112 SLA 1982)

E ffec t  o f  a m e n d m e n t s .  — T he  1982 
am en d m en t  "After  J u n e  30, 1961" from 
the  beg inn ing  of subsections (n) and tc); 
deleted "which wn " following "include 
a n y  position” both in th e  introductory 
pa rag raph  of subsection (a) and  in subsec­

tion (c); and  deleted "on April 19. 1960" 
following "in the  classified service" in the  
in troductory pa rag raph  of subsection (a) 
and following "partia lly  exempt service” 
in subsection Ic).
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N O T E S  T O  D E C IS IO N S

C i te d  in Hafling v In lnndbontmen's  
Union. Sup. Ct. Op. , .o .  1743 (File No. 
3438), 586 P.2d 870 (1978).

Article 3. Personnel Rules.

S e c t io n
140. A m endm ent of  personnel ru les  
150. Scope of the  ru les

S e c t io n
153. D epartm en ta l  personnel officers 
155. Vocational substi tu tion  program

Sec. 39.25.140. A m e n d m e n t  of personnel rules, (a) The director 
o f personnel shall prepare and suumit to the commissioner o f adminis­
tration any proposed amendments to the personnel rules for a ll posi­
tions and employees subject to this chapter.

36 I
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§ 39.25.150 Public O fficers a n d E mployees § 39.25.150

(b) The commissioner of administration shall review the amend­
ments and submit them to the personnel board.

(ct At least 30 days before the adoption, amendment, or repeal o f a 
personnel ru le, the secretary to the personnel board shall provide 
notice that the personnel board has the proposed action under con­
sideration. The notice shall be

(1) posted in public buildings throughout the state;
(2) published in one or more newspapers o f general circulation 

throughout the state;
(3) mailed to each person or group that filed a request for notice of 

proposed action with the secretary to the personnel board;
(4) furnished to each member o f the legislature and to the Legisla­

tive Affairs Agency.
(d) The rules may provide for exemptions and modifications that are 

necessary to assure the continuity o f federal grants to agencies sup­
ported in whole or in part by federal contributions.

(e) The rules adopted under this chapter relate to the internal 
management o f state agencies and thei. adoption is not subject to the 
Administrative Procedure Act. The rules shall be published in the 
Alaska Administrative Register and Code for informational purposes.

(f) Failure to mail notice to a person as required in this section does 
not invalidate an action taken by the personnel board.

(g) An amendment to the personnel rules takes effect 30 days after 
it is approved by the personnel board. The board, i f  requested to do so, 
may hold a public hearing on a proposed amendment. (§ 12 ch 144 SLA 
I960 ; am § 5 ch 5 SLA 1966; am §§ 11-13 ch 112 SLA 1982)

E ffec t  o f  a m e n d m e n t s .  — T he  1982 published" in th e  second sentence of sul>- 
nmendmer.t rewrote  subsection (c), substi-  section <e), and added subsections <f> and  
tu ted  "lihall be pub l ished” for "m ay  be (g>.

N O T E S  T O  D E C IS IO N S

A right clearly created by statute 
cannot be taken away by regulation. 
Mueller v. A laska  S ta te  Bd. o f  Personnel, 
Sup. Ct. Op. No. 396 (File No. 738), 425 
P.2d 145 (19o7).

S t a te d  in Kelly v. Zumarello. Sup. Ct.

Op. No. 705 (File Nos. 1255, 1256), 486 
P.2d 906(1971).

C i te d  in S ta te  v. Bogcnrife, Sup. Ct.  Op. 
No. 918 (File No. 1665), 513 P.2d 13 
(1973).

Sec. 39.25.150. Scope o f  the ru les . The personnel rules shall pro­
vide for

(1) the preparation, maintenance, and revision by the director o f 
personnel, subject to approval o f the commissioner o f administration 
and the personnel board, o f a position classification plan for a ll posi­
tions in the classified and partia lly  exempt services; the position classi­
fication plan shall include

37
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tAi a grouping together o f ail positions into classes on the basis o f 
duties and responsibilities;

<B » an appropriate title, a description o f the duties and 
responsibilities, training and experience qualifications, and other nec­
essary specifications for each class o f positions;

(2) the preparation, maintenance, revision and administration by 
the director o f personnel o f a pay plan for a ll positions in the classified 
and partia lly exempt services; the pay plan (A) shall be based upon the 
position classification plan; (B » shall provide for fa ir and reasonable 
compensation for services rendered, and reflect the principle of like pay 
for like work; (C) may be amended, approved, or disapproved by the 
legislature in regular or special session: after the pay plan is in effect, 
a sa lary or wage payment may not be made to a state employee covered 
by the plan unless the payment is in accordance with this chapter and 
the rules adopted under this chapter or unless the payment is in accor­
dance with a valid agreement entered into in accordance with AS 
23.10;

(31 the use o f employee selection methods, including open competi­
tive examinations, when appropriate, that w ill fa irly  test the capacity 
and fitness o f the person examined to discharge the duties o f the class 
in which employment is sought;

(4) the establishment and maintenance o f eligible lists for appoint­
ment and promotion providing the names o f eligible candidates in 
order o f their relative performance in the examinations;

(51 the procedure for certifying eligible candidates; the rule adopted 
under this patagraph may include procedures providing a preference 
for certifying local residents when appropriate;

(61 promotions from within the state service when there are 
qualified candidates in the state service; vacancies shall be filled by- 
promotion whenever practicable and in the best interest o f the state 
service and promotion shall be by competitive examination whenever 
possible; in considering promotions, the applicants' qualifications, per­
formance records, seniority, end conduct shall be evaluated;

(7) a period o f probation not to exceed one year before an appoint­
ment to a position becomes permanent, except that a permanent 
employee receiving a promotional appointment retains permanent 
status in the service and job class fiom which appointed for the dura­
tion o f the probationary period and may be demoted to a former class 
without right o f appeal, notwithstanding AS 39.25.170, but i f  the 
employee is dismissed from the service the appeal rights under AS 
39.25.170 apply;

(8) nonpermanent and emergency appointments to positions in the 
state service in accordance with AS 39.25.195 — 39.25.200;

(9) provisional appointment without competitive examination when 
appropriate eligible lists are net available;

38
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g 39.25.150 P ublic O fficers a n d E mployees fi 39.25.150

(10) transfers from one department to another and from another 
merit system jurisdiction to the state service;

(11) transfers from one area o f the state to another;
(12) the reinstatement o f a person who resigns in good standing;
(13) layoffs for reason o f lack o f money or work, abolition o f posi­

tions, or material changes in duties or organization; both performance 
and seniority records shall be considered in the development o f layoff 
orders;

(14) the development, maintenance, and use o f employee per­
formance records;

(15) the establishment o f disciplinary measures which may include 
disciplinary suspension without pay;

(16) the procedures for review o f disputed personnel actions, for 
resolving employee and interagency grievances, and for resolving grie­
vances o f the general public concerning the operation o f the state 
personnel system;

(17) hours o f work for a ll employees in the state service;
(18) methods and procedures covering overtime work and pay;
(19) the granting o f employment preference rights to a veteran not 

within the area o f promotion, when the veteran possesses the necessary 
qualifications in the job classification applied for under this chapter; in 
an examination to determine the qualification o f applicants for 
entrance into the classified service under merit system examination, 
five additional points shall be added to the passing grade o f a veteran 
and ten additional points shall be added to the passing grade o f a 
disabled veteran, but the additional points may be used only the first 
time the veteran obtains a position in the classified service; i f  a position 
in the classified service is eliminated, employees shall be released in 
accordance with rules which give due effect to a ll factors; i f  a ll job 
qualifications are equal, the veteran shall be given preference over the 
nonveteran and the veteran shall be kept on the job; this paragraph 
may not be interpreted to amend the terms o f a collective bargaining 
agreement; in this paragraph

(A) "veteran” means a person with 181 days or more active service 
in the armed forces o f the United States who has been honorably dis­
charged after having served during any period between April 6, 1917, 
and December 1 ,1919 , between September 16,1940, and December 31, 
1947, or between June 27, 1950, and November 7, 1975;

(B ) "disabled veteran” means a veteran who is entitled to compensa­
tion under laws administered by the United States Veterans’ Adminis­
tration, or a person who was honorably discharged or released from 
active duty because o f a service-connected disability;

(20) the employment o f persons in permanent positions on a 
part-time basis o f 15 hours or more a week, including the employment 
o f two persons to fi ll one permanent fu ll-time position; these employees 
shall be designated as permanent part-time employees;
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(21) the granting o f employment preference to severely handicapped 
persons; this includes the right to provisional appointment without 
competitive examination for periods up to (our months and the 
granting o f elig ibility to a severely handicapped person provisionally 
appointed under the rules who demonstrates ability to perform the job 
for permanent appointment without competitive examination; provi­
sional employment under this paragraph may not exceed four months 
during a 12-month period; "severely handicapped” as used in this para­
graph means persons certified by the director o f the division o f 
vocational rehabilitation to be severely handicapped;

(22) the establishment o f programs facilitating the employment of 
disadvantaged persons;

(23) the delegation, when feasible, o f personnel responsibilities and 
duties to the principal departments o f the executive branch;

(24) the establishment o f a transition period o f up to 12 months for 
an employee to be reappointed to a classified position i f  the employee’s 
position is withdrawn from the partia lly  exempt or exempt service and 
placed in the classified service;

(25) other ru les and administrative regulations, not inconsistent 
with this chapter, that are necessary for its enforcement. (8 13 ch 144 
SLA 1960; am § 1 ch 130 SLA 1961; am 8 1 ch 147 SLA 1962; am § 1 
ch 117 SLA 1966; am § 1 ch 33 SLA 1967; am 8 3 ch 226 SLA 1970; 
am § 1 ch 39 SLA 1971; am 8 3 ch 42 SLA 1971; am § 1 ch 21 SLA 
1973; am § 1 ch 27 SLA 1976; am 8 1 ch 4 SLA 1978; am § 2 ch 67 SLA 
1979; am 8 38 ch 94 SLA 1980; am 88 1. 2 ch 89 SLA 1982; am 8 14 
ch 112 SLA 1982)

P .e v is o r ’s  n o t e s .  — AS 39.25.150 was 
also am ended  by  §§ 1 and 2, eh. 89, SLA 
198?. T h a t  chap te r  amended former p a ra ­
g raphs  (6) and  (9). However, ch. 112, SLA 
1982 is given effect here  since it was 
enac ted  la te r  t h a n  ch. 89, SLA 1982, h a s  a 
la te r  effective d a te  t h a n  ch. 89. SLA 1982 
and is r  comprehensive repeal and  
re e r  ^ctment of th is  section.

C r o s s  r e f e r e n c e s .  — For the  pay p lan 
prepared  un d e r  (2) of th is  section, see AS 
39.27.011.

E f fe c t  o f  a m e n d m e n t s .  — T he  1980 
a m e n d m en t  subs t i tu ted  "N ovem ber 7, 
1975" for "a  d a te  to be de term ined  by the  
leg isla tu re  which shall  be on or abou t  six

m onths  a f te r  the  term ina t ion  of hostili ties 
involving forces of the  United  S la te s  in 
Viet N am " n e a r  the  middle of p a rag rap h  
(23), an d  subs ti tu ted  a  semicolon for a 
period a t  the  end of p a rag rap h  (23).

The  firs t  1982 am en d m en t  added 
"including the  g ran t in g  of employm ent 
preference to local residents  in accordance 
w ith  AS 39.25.181 or un d e r  appropria te  
c ircumstances" to the  end of p a rag rap h  (6) 
and "including the  g ran t in g  of employ­
m en t  preference to local residen ts  in accor­
dance w ith  AS 39.25.181" to the  end of 
p a rag rap h  (9).

The  second 1982 am endm ent  rewrote  
th is  section.

N O T E S  T O  D E C I S I O N S

T h e  s c o p e  o f  r u l e s  p r e p n r e d  p u r ­
s u a n t  to  A S  39.25.050 is l im i te d  
s e v e re ly  in  t h i s  s e c t io n ,  leav ing  the 
d irector of  personnel very l it t le  discretion 
and v ir tu a l ly  no policy-making power.

Kellv v. Zamarello ,  Sup. Ct Op. No. 705 
(File Nos. 12i f  1256), 488 P.2d 906 
(1971).

C h a p t e r  a t t e m p t s  to  e n s u r e  m o s t  
e f f ic ie n t  e x p e n d i t u r e  o f  p u b l i c  f u n d s .

— This  chaplt' 
a t tem p t  to et 
taxpayers  that 
in th e i r  most • 
Eogenrife. Sup. 
1665), 513 P.2d 

T h is  se c t io n  
p r e s c r i b e  t h e  
t h e  s t a t e  m a y  
f o r  o v e r t im e  
service emplove 
Ct. Op. No. 9 I f  
13 (1973).

A public em 
paym ent for ovi 
valid contract  t 
u tes  o r  r 
au thoriz ing  sucl 
to the  employe 
S la te  v. Bogenr 
(File No. 1665i, 

W h en  e m p h  
p e n s a t i o n  f o r  c 
and the  applic: 
the reu n d er  do n 
the  classified se 
m onthly  sa lary,  
tion for overtime 
or compensatory 
m em ber of the 
overtime payme: 
05.2; he h as  wor 
scheduled hour 
au th o r i ty  has 
paym ent  for sue 
these  conditions 
ru le  9 04 stipul; 
en ti t led  to overt i 
ra te .  S ta te  v. Bi 
913 (File No. 16' 

The establish: 
hours  and provisi 
off for work beyo 
themselves, give 
paym en t  for ovei 
Sup. Ct. Op. No. 
P.2d 13 (1973).

R e q u i r e m e n t  
a u th o r i z a t io n  
o v e r t im e  cnnn< 
the  implied cot 
Bogenrife, Sup. ( 
1665), 513 P.2d ]

C o l la t e r a l  re ft  
pend or lay off pi:
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— This  c h ap te r  and  the  personnel rule.' 
a t tem pt  to ensu re  the  s t a te  and  its 
taxpayers  tha t  public  funds will be  spent 
in th e i r  most efficient m anner .  S ta te  v. 
Bogenrife, -Sup. Ct.  Op. No. 918 <Kile No. 
1665), 515 P.2d 13 (1973>.

T h is  s e c t io n  n n d  p e r s o n n e l  r u l e  7 05 
p r e s c r i b e  t h e  o n ly  m a n n e r  in w h ic h  
th e  s t a t e  m a y  b e c o m e  o b l ig a t e d  to  p a y  
fo r  o v e r t i m e  performed by a  classified 
service employee.  S ta te  v. Bogenrife. Sup. 
Ct. Op. No. 918 (File No. 1665), 513 P.2d 
1?. (1973).

A public employee is not e n t i t l e .  ,o 
paym en t  for overtim e in the  absence of a 
valid contract executed pu rsu an t  to s t a t ­
utes or regu la tions  specifically 
authoriz ing  such  compensation in addit ion 
to the  employee's  fixed m onth ly  sa lary.  
S ta te  v. Bogenrife. Sup. Ct. Op. No 918 
(File No. 1665), 513 P.2d 1.3 (1973).

W h e n  c m u io y e e  e n t i t l e d  to  c o m ­
p e n s a t i o n  f o r  o v e r t im e .  — This  chap ter  
und the  applicable regu la t ions  adopted 
th e reu n d er  do not en ti t le  an  employee in 
the  classified service, who is paid  a  fixed 
m onthly sa lary ,  to receive any  compensa­
tion for o v i . t ime, e i th e r  in the  form of cash 
or compensatory leave t im e  unless: He is a 
m em ber of the  class e lig’blc to receive 
overtime paym ent un d e r  personnel rule  7 
05.2; he has  worked hours  in excess of his 
scheduled hours; and  his appointing  
au thor i ty  has  authorized in w ri t ing  
paym en t  for such overtime work. Even if 
these  conditions a re  satisfied, personnel 
ru le  9 04 s t ipu la tes  t h a t  the  employee is 
en ti t led  to overtime pay only a t  his hourly 
rate.  S ta te  v. Bogenrife, Sup. Ct. Op. No. 
918 (File No. 1665), 513 P.2d 13 (1973).

T he  estab l ishm en t  of  norm al working 
hours and provision for compensatory t ime 
off for work beyond those  hours  do not,  of 
themselves,  give the  employee a r ig h t  lo 
paym en t  for overtime. S ta te  v. Bogenrife, 
Sup. Ct. "»p. No. 918 (File No. 1665), 513 
P.2d 13 (1.j 73).

R e q u i r e m e n t  o f  a n  e x p r e s s  w r i t t e n  
a u t h o r i z a t i o n  f o r  p a y m e n t  f o r  
o v e r t im e  e n n n o t  b e  c i r c u m v e n t e d  by 
the  implied contract theory. S ta te  v. 
Bogenrife,  Sup. Ct. Op. No. 918 (File No. 
1665), 513 P.2d 13 (1973).

A p u b l ic  e m r ’ ayee u n d e r t a k e s  to 
p e r f o r m  th e  d u t i e s  o f  h is  p o s i t io n ,
w h e th e r  these  duties,  or  the  hours neces­
sa ry  to perform them, are  increased or 
decreased. S ta te  v. Bogenrife, Sup. Ct. Op. 
No. 918 (File No. 1665), 513 P.2d 13 
(1973i.

W hen a public  se rvan t  is paid by time, 
for exam ple  by the  month,  ra th e r  th an  by 
th e  q u an t i ty  of work performed, he is 
expected to perform his du ties  without 
ex tra  compensation for overtime or holi­
day hours worked. This  chap ter  and the  
personnel regulations a re  reflective of th is  
widelv accepted policy. S ta te  v. Bogenrife, 
Sup. Ct. Op. No. 918 (File No. 1665), 513 
P.2d 13 (19731.

T h e  r e g u la to r y  s c h e m e  u n d e r  th is  
s e c t io n  a n d  p e r s o n n e l  r u l e  7 05 c e n t r a l ­
izes  d e c i s io n - m a k in g  p o w e r  w i th  
r e s p e c t  to  o v e r t im e  in the  appoint ing  
au thor i ty  who presum ably  has  n broad 
view of the  d epar tm en t 's  needs and is 
shielded from dangers  of favoritism by his 
d is tance from the  par ticu lar  employee. 
S ta te  v. Bogenrife, Sup. Ct. On. No. 918 
(File No. 1665). 513 P.2d 13 (1973).

l l i g h t  o f  p r o b a t i o n a r y  e m p lo y e e  to  
u p p e n l  d i sm is sa l .  — The intended scope 
of AS 39.25.170ta( and its re la t io r  to p a ra ­
graph  (71 of th is  section is of  sufficient 
importance to w a r ra n t  legislative review 
in o rder th a t  any  potential  am biguity  in 
th e  Personnel Act, in regard to the  q ues­
tion of w he ther  a probationary employee 
in the  classified service has  the r igh t  to 
appeal his dismissal to the  personnel 
board, m ay be obviated. M ueller  v. A laska  
S ta te  Bd. of  Personnel, Sup. Ct. Op. No. 
396 (File No. 738). 425 P.2d 145 (1967), 
decided prior to the  first  1971 am endm ent  
to th is  section.

Any am biguity  in personnel ru le  in 
regard  to the  r igh t  to appeal a  dismissal to 
the  personnel board should be resolved in 
favor of an  employee who was promoted 
from a position in which he had (or subse­
quen tly  a t ta ined  I p e rm anen t  s ta tus .  
M ueller  v. A laska  Sta te  Bd. of Personnel, 
Sup. Ct. Op. No. 396 (File No. 738), 425 
i .2d 145 (1967(, decided prior to the first 
1971 am en d m en t  to th is  section.

C o l la t e r a l  r e f e r e n c e s .  — Power to sus- ra ry  period w ithou t  pay as  an  economy and 
pend or lay off public officers for a tempo- not a s  a disciplinary measu*.*, I I  ALR432.
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Sec. 39.25.153. D epartm en ta l pe rsonne l o ffice rs , (a) I f  a prin­
cipal department o f the executive branch has a personnel officer, the 
personnel officer sha’ l be employed by and located within that depart­
ment.

(b) Subject to the provisions o f (d) o f this section, the personnel 
officers for tne Departments o f Transportation and Public Facilities, 
Fish and Game. Education, Labor, and Health and Social Services, 
have the following powers with respect to the classes o f positions 
unique to their departments:

(1) to assign positions to an existing class in the state classification 
plan and to the salary range for that class as established by the state 
pay plan or by a valid agreement entered into in accordance with AS 
23.40;

(2) to administer and score examinations and to place successful 
applicants on departmental eligible lists;

(3) to certify fhose eligible to the appointing authorities.
(c) The initia l determination o f classes o f positions unique to the 

departments listed in (b) o f this section shall be made by the personnel 
officer o f the department in consultation with the commissioner o f the 
department subject to the approval o f the director o f personnel in the 
Department o f Administration.

(d) The assumption o f a power set out in (b) o f this section must be 
approved by the commissioner o f administration and must be in har­
mony with the merit principle o f personnel administration (AS 
39.25.010). (§ 14 ch 207 SLA 1975; am § 15 ch 112 SLA 1982)

E f f e c t  o f  a m e n d m e n t s .  — The 1982 
a m e n d m en t  rewrote  th is  section.

Sec. 39.25.155. V oca tiona l substitu tion  p rog ram , (a) It  is the 
purpose o f this section to establish a liberal system under which 
Alaskan residents not employed by the state who do not meet the 
minimum educational or experience criteria for state employment may 
demonstrate their abilities and achieve temporary or permanent state 
employee status. This program is intended for use prim arily in remote 
or underemployed areas wnere the opportunity to gain required hiring 
qualifications does not e \ :st, but where there is a local need for 
employees with certain vocai:?*.al skills. The provisions o f this section 
apply notwithstanding the provisions o f AS 39.25.150(3).

(b) The director o f personnel shall establish vocational standards as 
alternatives for educational or experience levels now required for 
nonprofessional occupational areas under the state personnel system 
and incorporate these alternatives into the state classification plan.

(c) Applicants shall be placed on eligible lists for tl e vocational 
classification indicated in their applications submitted to the division 
o f personnel in the order o f their relative x-anking based on an as­
sessment o f their technical ability, place o f rc idence and without
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written examination. Aptitude or occupational tests may be given it a 
position requires a specific ability.

(df The director o f personnel shall establish rates o f pay for the 
selected vocational substitution classifications in relation to the 
beginning entry classification pay rates. However, vocational substitu­
tion personnel may not be classified lower than one pay range below 
the range to which the classified position is allocated.

(e) The director o f personnel shall embody a concept combined of 
technical ability, place o f residence, local hire and area unemployment 
in the personnel rules to accomplish the intent o f this section.

(f) Applicants selected under this section are subject to the provi­
sions of AS 39.25.160.

(gi IRepealed. it' 19 ch 67 SLA. 1983.] (§ 1 ch 14 SLA 1971; am S 19 
ch 67 SLA 1983)

E ffec t  o f  a m e n d m e n t s .  — T he  .983 
am endm ent  repealed subsection igb

A rtic le  4. P roh ib ition s .
S e c t io n
160. Prohibitions generally

Sec. 39.25.160. P roh ib it ion s genera lly . <a) A classified employee 
may not take an active part in the management o f a political party 
above the precinct level.

(b) A person may not give, render, pay, offer, solicit, or accept 
money, services, or other valuable thing in connection with securing or 
making an appointment, promotion, or advantage in a position in the 
classified service.

<c) A person may not require an assessment, subscription, 
contribution, or service for a political party from a state employee.

(d> A person may nr* seek or attempt to use a political party endorse­
ment in connection wu.i an appointment or promotion in the classified 
service.

(e) An employee in the classified or partia lly  exempt service who 
seeks nomination or becomes a candidate for slate or national elective 
political office shall immediately resign any position held in the state 
service. The employee’s position becomes vacant on the date the 
employee files a declaration o f candidacy for state or national elective 
office.

(f) Action affecting the employment status o f a state employee or an 
applicant for state service, including appointment, promotion, 
demotion, suspension, or removal, may not be taken or withheld on the 
basis of unlawful discrimination due to race, religion, color, or national 
origin, age, handicap, sex, marital status, change in marital status, 
pregnancy, or parenthood In addition, action affecting the employment
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status o f an employee in the classified service, including appointment, 
promotion, demotion, suspension, or removal, may not be taken c t  
withheld for a reason not related to merit.

(g) Action affecting the employment status o f an employee in the 
classified service or an applicant for a position in the classified service, 
including appointment, promotion, demotion, suspension, or removal, 
may not be taken or withheld on the basis o f unlawful discrimination 
due to political beliefs.

(h) A person may not knowingly make a false statement, certificate, 
mark, rating, or report with regard to a test, certification, or appoint­
ment made under this chapter or in any manner commit a fraud 
preventing the impartial execution o f this chapter and the personnel 
rules adopted u. der this chapter.

(i) A person may not obstruct the right o f another person to examina­
tion, eligibility, certification, appointment, or promotion under this 
chapter. (§ 19 ch 144 SLA 1960; am § 38 ch 71 SLA 1972; am § 1 ch 
15 SLA 1975; am § , 6 ch 112 SLA 1982)

E ffec t  o f  a m e n d m e n t s .  — T he  1982 
am endm ent  rewrote  litis section.

S e c t io n

Article 5. Hearings.

S e c t io n
170. H earings  nnd appea ls  upon 175. Subpoena au thori ty

dismissal,  demotion or suspension 176. Effect of fa ilure  to respond or obey

Sec. 39.25.170. Hearings and appeals upon dismissal, 
demotion or suspension, (a) An employee in the classified service 
who is dismissed, demoted, or suspended for more than 30 working days 
in a 12-month period shall be notified in writing by the employer o f the 
action and the reason for it and may be heard publicly by the personnel 
board and may be represented by counsel at the hearing. In order to be 
heard, the complainant shall request a hearing within 15 days o f 
dismissal, demotion or suspension.

(b) I f  the board finds that the action complained o f was taken for a 
political, racial or religious reason, or in violation o f this chapter or the 
rules adopted under this chapter, the officer or employee shall be rein­
stated to the position without loss o f pay or leave benefit for the period 
o f dismissal, demotion, or suspension. In a ll other cases, the board shall 
report its findings and recommendations to both parties. (§ 16 ch 141 
SLA 1960)

N O T E S  T O  D E C IS IO N S

" E m p lo y e e  in  t h e  c la s s i f i e d  s e r v ic e ,"  
a s  used in th is  section, h a s  been ad m in ­
is tra t ively  construed as  re ferr ing  to

employees h av in g  a  pe rm anen t ,  r a th e r  
th a n  a  p robationary  s ta tus ,  except in cases 
w here  dismissal of  a  p robationary

employee is d u e t ’ 
ical d iscrim inate  
Ct.  Op. No. 465 
718 (1968).

An employee ii 
is considered 
classified service 
T itus  v. Sta te .  S i  
No. 968>, 451 P.2

A p p e a l  limitei  
ing  p e r m a n e n t  s 
of  th is  section wh 
hear ing  following 
occupying a p e . r  
s t a te  government 
decisions of ot nei 
sidering  the stat 
t ionary  employee, 
provisions relntir, 
perm anen t ly  appi 
to one in a probal 
the  l a t te r  may be 
without an  oppon 
or w ithou t  a  heari 
v. Sta te ,  Sup. Ct 
833), 438 P.2d 7U 

P r o v i s io n a l  st; 
p e r m a n e n c y  ns 
W haley  v. Sta te .  S' 
No. 833), 438 P.2d 

" P r o v i s io n a l  s: 
is t ra t ive  construct 
sional s ta tus"  is tl 
s ta tu s  t h a t  is ten 
permanency t« th 
more so. than  prob: 
v. Sta te ,  Sup. Ct. 
833), 438 P.2d 718

Sec. 39.25.1’ 
at the requpct 
(§ 17 ch 112 Si

I t e v i s o r ' s  no tes ,  
tion contained sui

Sec. 39.25.1': 
son refuses to i 
refuses to tsst 
personnel boarc 
the person to re 

(b) Failure to 
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o f court. (§ 17 c
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Pouch V. State Capitol 
Juneau. Alaska 99811 

(907' 465-3991

A L A S K A  S T A T E  L E G I S L A T U R E  
H O U S E  O F  R E P RE S EN T AT I VE S  

R E S E A R C H  A G E N C Y

October 11, 1984

MEMORANDUM

TO: Representative Mike Szymanski

FROM: S h a m a n  Haley f''';,

Legislative Analyst— ^

RE: Priority Rehire For Disabled State Employees
Research Reguest 35-025

You have asked e M u t  instituting a policy of preferential rehire for 

State employees w are forced to leave their jobs due to work-related 

disabilities. Short summaries of rehire policies in Washington, Oregon, 

and idano as wei 1 as the U.S. Postal Service and the Municipality o* 

Anchorage are provided below. A discussion of policy alternatives for 

amending Alaska law along similar lines follows.

WASHINGTON

An employee of the State of Washington who becomes disabled cannot be 

terminated for at least sixty days. Supervisors have broad discretion 

to extend leave without pay to the injured employes and fill the posi­

tion temporarily until the employee is able to resume his or her duties. 
If the injured employee is out longer than si';ty days and is terminated 
from his o r her position, the employee is eligible to be placed on the 
Reduction In Force (RIF) list for that job class when he or she is 

ready to return to work. Persons on the. RIF l ist have the right of 

first hire when vacancies in that job class appear.

If the disabled employee is not able to resume the duties of his or
her former job cl as > and seeks reemployment in an alternate job class,

the employee must gj through the normal application and testing proce­

dures to be certified to the register for the alternate job class. Once 

certified, the disabled employee is entitled to hiring preference 

over applicants on the open competitive register. If the alternate 

job class constitutes a promotion, the disabled employee has second 

hire priority after those on the RIF list. If the alternate job. class 

is a demotion or lateral transfer, reemployment preference over open 

competitive. candidates is at the discretion of the hiring authority.
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Under Washington law, a person whose disability keeps them out of work 

for more than 120 days is referred to a vocational rehabilitation 

counselor for evaluation and vocational rehabilitation planning. A 

person who is permane.nt’v disabled may qualify for the state's equal 

employment opportunity p ogram for the handicapped. Washington State 

civil service rules allow handicapped persons to test for any job 

class for which they meet the minimum qualifications, whether or not 

that register is open 'ir recruitment. State agencies have the option 

of using the list of qualified handicapped workers, in preference to 

the regular register when filling vacancies.

Incentive for state agencies (or any employer) to hire workers with 

occupational injuries is provided by the Preferred Worker Progan, 

which excludes the worker from the computation of workers' compensation 

premiums for a period of three years. The benefits due the worker in 

the event of an injury during the three-yeor period are covered by the 

state's SecGhd Injury Fund.

OREGON

Of the states contacted, Oregon has the stongest laws for rehiring 

injured employees. Oregon civil rights law provides that an injured 
employee has the right to reinstatement on demand in his or her former 

position, or in any other job, if a position is available and the 

worker able to perform the duties of the job. In the state system, 

responsibility for rehiring the injured employee falls on each agency. 
Oregon statutes also require "reasonable accommodation" for the special 

needs of handicapped workers. In the state personnel system, this nay 
include some restructuring of the job.

IDAHO

Idano personnel rules pr„ :de that when an employee is absent due to 

injury or illness, the job is held open for the employee and may not 

be declared vacant for at least six months. If the worker has not 

returned to work within six months and is terminated, for an additional 

12 months the worker is eligible to be placet on the lay-off register 

for that agency if the doctor has cleared the employee for return to 

work. Ii the employee is not able to resume the same job duties, the 

agency has some discretion to modify work for the employee, but there 

is no program or policy to further accommodate workers who must change 

job classes.
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U.S. POSTAL SERVICE

The U.S. Postal Service goes beyond the requirements of federal law to 

return injured employees to work. Under federal law, an injured federal 

employee who is able to return to work within one year has the right 

to return to the same or an equivalent position in the same agency. 

If it takes longer than a year tc return to work, the employee has the 

right to priority placement in the same or equivalent position in that 

or another federal agency. The returning federal employee is credited 

with wage step increases and other benefits based on length of service 

for the entire time he or she was out on disability compensation.

A partially or temporarily disabled postal employee is on leave status 

until the doctor certifies that the employee is able to return to work. 
The worker is either returned to his or her former job, with some modi­

fication of duties if needed, or transferred to an alternate job. In 

planning a placement, the post office considers the risk of reinjury and 
the potential compensation costs as well as the skills and abilities 

of the worker. Only if this assessment indicates that the worker will 
not be returned to federal service is the employee terminated.

The responsibility for finding or creating a joo falls on the local 
postmaster. To encourage the placement of partially disabled workers, 

the salary of a partially disabled employee is not paid out of the op­

erating unit's budget, nor are the hours worked by a partially uisabled 
worker counted in computing the operating unit's productivity rating. 
Thus the operating units are able to show a higher productivity, for 

which they are rewarded, by utilizing partially disabled workers.

ANCHORAGE

The Municipality of Anchorage has implemented a modified work program 

for municipal employees injured on the job. The stated purposes of 

the program are to minimize long-term costs to the municipality and to 

return the employee to good health and productive employment at the 
earliest opportunity.

Under the modified work program, an injured worker who is able to resume 

partial duties will be placed in modified work for up to three months 

wnile the worker is in transition back to full duties. If rehabi1itation 

requires a complete change in employment, participation in the modified 

work program may exceed three months. The worker is paid his or her 

full regular salary during the period of modified work. If the worker's 
permanent job placement is at a lower salary than his or her old job, 

two-thirds of the difference is paid to the employee through the city's 

workers compensation account. Workers whose disability precludes them 

from placement in a permanent position receive a worker's compensation 
settlement.
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While providing modified work is the responsibility of each municipal 

agency, a job placement coordinator for the municipality as a whole 

oversees the development of modified jobs and placements. According to 

Harry Sjoberg, Risk Manager for the municipality, the city's experience 

with the program has shown significant reductions in compensation claims 

and changes in the attitudes of supervisors and injured employees alike. 

Prior to institution of the modified work program, the prevailing pat­

tern was that supervisors were not inclined to rehire an employee at 

anything less than 100 percent productivity. Employee morale suffered 

from prolonged periods off work. Mr. Sjoberg said that now less work 

time is lost, supervisors show more concern fi;r the circumstances of 

their injured employees, and rehabilitation is quicker.

ALASKA

Under the Alaska personnel rules, leave without pay due to a disability 

is at the discretion of the supervisor, but in any case may not exceed 
the employees length of service or 24 months, whichever is shorter. 

The supervisor may cancel leave without pay upon notice to the 
absent employee. If the employee does not report for duty on the 

specified date, he or she may be terminated immediately.

A disabled classified employee terminated "in good standing" has rehire 

rights for two years from the date of termination. This means that 

they will be placed on the transfers and rehires list for that job 

class, which agencies may use in preference to the regular register 
when seeking applicants to fill vacancies. A few departments such as 

Health and Social Services have internal policies requiring agency 

heads to use the transfer and rehire list first, but most departments 

leave this to the discretion of the supervisor.

Injured State workers who are unable to resume the duties of their 

former job have few advantages in seeking other State jobs. They must 
go through the same process as anyone else of finding job classes for 

which they qualify, waiting for an open recruitment period for that 
class, taking applicable tests, getting on the job register, and suc­

cessfully competing with other applicants. If the worker is fortunate 

enough to still be on leave and thus retain permanent employee status, 

he or she may be eligible for noncompetitive appointment at the discre­
tion of the hiring authority.

State law provides that workers absent from work more than 90 days due 

to an on-the-job injury have a right to vocational rehabilitation evalu­

ation. This includes an assessment of skills and abilities, aid in 

planning for training and rehabilitation, and job placement assistance.
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If the worker qualifies as severely handicapped and is a client of the 

Division of Vocational Rehabilitation, the worker may be referred to a 

State job and hired noncompetitivelv if the hiring authority chooses.

State workers whose occupational injuries disable them from resuming 

their former job duties qualify for a disability pension under the 

Public Employees .Retirement System. The pension is terminated in one 

year, however, unless the recipient submits evidence that he or she 

meets the qualifications for federal Social Security disability income 

(SSI). Federal standards for SSI are stringent; the worker must be 

unable to hold any gainful employment, not merely his or her former 
job.

Policy alternatives to facilitate reemployment of injured State workers 
in Alaska, patterned after some of the preferential r e h :re programs in 
other jurisdictions, are listed below:

POLICY OPTIONS

1. Employees could be guaranteed the right to disability leave.

2. Injured workers returning to work could be placed on the lay-off 

list, which assures them priority placement within their former 
job class.

3. Injured workers unable to resume the duties of their former job 
• • class could be allowed to test for any other job class for which

they meet the minimum qualifications, whether or not recruit­
ment is open.

4. Hiring preference in alternate job classes for which the worker 

qualifies could be granted by making the worker eligible for 
the lay-off, promotion, or transfer and rehire 1ists. Eligi­

bility for the lay-off list would guarantee the worker first 

priority placement, while the promotion and the transfer and 

rehire lists would give the worker preference only at the 
option of the hiring authority.

5. A modified work program could provide injured workers job du­

ties tailored to their capabilities during a period of transi­

tion back to full duties or to a new job.

6. State agencies could be given incenti ves to rehi re disabled 

State workers, such as omitting the disabled worker from the 
calculation of their worker's compensation assessment.

7. State employees injured in the course of their employment could 
be guaranteed State jobs when doctors certify that the employees
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are able to return to work. The employeee would be reemployed 

in their original job class if they were able to perform the 

duties, in an alternate job class for which they qualify, in

an alternate job class for which they may be retrained, or in

a modified job tailored to their individual capabilities.

8. The injured worker could also be extended the right to receive 

pay no less than the pay he or she received prior to injury, 

regardless of the fi^al job placement.

These policy changes could be eft ed by amending AS 39.25.150 to

direct the Department of Administrat m  to provide for these policies 
in the personnel rules. Alternatively, reemployment could be mandated 

for all employers in the state under the workers' compensation or civil 

rights laws. Copies of tne Oregon law and the Postal Service policy 

manual, both of which are regarded by vocational rehabilitation profes­
sionals as model policies, are attached.

Because the State is a self-insurer and is liable for workers' compensa­
tion benefits as well as for the disability pension payments, it may 

be :n the State's *"inan>::a! :oterests as well as the interests of the

injured worxer to implement a preferential rehire policy and return 

the worker to a job as quickly as possible. Approximately 1,200 injured 
State employees file worker's compensation claims per year, of which 

about 200 to 250 include a claim for wage loss due to being out of work 

more than three days. Compensation is also paid for loss of earning 

capacity if the injured worker's prospective employment pays less than 

his or her former job. Compensation for wage loss is generally calcu­

lated at two-thirds of the lost wages, but because workers' compensation 
is tax exempt, the take home compensation is worth more than two-thirds 

of net wages lost.

I am still expecting some additional information from other states to 
come in the mail. If upon reviewing the material I find that it pro­

vides any significant information on this issue that I have not ade­
quately cover'-J here, I wi 11 forward it on to you with a supplemental 

memo. Meanwhile, I hope that this memorandum provides you with the 
information that you need.

If you have any futher questions please call me.

SH



6 5 9 . ( 1 0  D iscrim ination against w o rk ­
ers app ly ing fo r  w o rk e rs ’ compensation 
benefits p roh ib ited . It is an unlawful employ­
ment p r;d ice for an employer to discriminate 
against a workman with respect to hire or tenure 
or any term or condition o f employment because 
the workman has applied for benefits or invoked 
or utilized the procedures provided for in OUS 
G56.001 to 656.79 i and 656.802 to 656.82 .. or o f 
659.100 to 659.435 or has given testimony under 
the provisions o f such sections. 111)7.1 c.660 yi|

6 5 9 .4 1 5  Reinstatement o f w o rke r 
receiving compensable in ju ries ; c e r t if i­
cate o f physician evidencing ab ility  to 
w o rk ; e ffect o f collective barga in ing 
agreement. (1) A worker who has sustained a 
compensable injury shall be reinstated by the 
worker’s employer to the worker's fo-mer posi­
tion o f employment upon demand for such rein­
statement, provided that the position is available 
and the worker is not disabled from performing 
the duties o f such position. I f  the former posi­
tion is not available, the worker shall be reinstat­
ed in any other position which is available and 
suitable. A certificate by a duly licensed physi­
cian that the physician approves the worker's 
return to the worker’s regular employment shall 
be prima facie evidence that the worker is able to 
perform such duties.

(2) Such right o f reemployment shall be 
subject to the provisions for seniority rights and 
other employment restrictions contained in a 
valid collective bargaining agreement between 
the employer and a representative o f the employ­
er’s employes.

(3) Any violation o f this section is an unlaw­
ful employment practice. (1)73 c.660 §5; 1979 c.B13 
§3; 1981 c.374 §14]

6 5 9 .4 2 0  Em ploym ent o f in ju red  w o rk ­
e r ia  o ther ava ilab le  and suitab le w o rk ; 
ce rtifica te  o f  physician ; e ffect o f collec­
tive ba rga in ing  agreement. (1) A worker 
who has sustained a compensable injury and is 
disabled from performing the duties o f the work­
er’s former regular employment shall, upon 
demand, be reemployed by the worker's employer 
at employment which is available and suitable.

(2) A certific- e o f the w orker’s attending 
physicicn that t) worker is able to perform 
described types t work shall be prima facie 
evidence o f such ility.

(3) Such right o f reemployment shall be 
su! ect to the provisions for seniority rights and 
other employment restrictions contained in a 
valid collective bargaining agreement between

the em ployer and  a represen tative ol the  em ploy­
er's  employes.

(4) Any violation of this section is an unlaw­
ful employment practice. |)97:i cfii.O §6: |y 7 'i r s i . i  
§4|

6 5 9 .4 2 5  D iscrim ination against men­
ta lly  o r physica lly  im paired persons in 
employment o r public accommodation 
proh ib ited ; mental d iso rde r treatm ent not 
evidence o f  inab ility  to w ork  o r manage 
p rope rty . (1) For the purpose o f ORS 659.400 
to 659.435, it is an unlawful employment prac­
tice for any employer to refuse to hire, employ or 
promote, to bar or discharge from employment 
or to discriminate in compensation or in terms, 
conditions or privileges o f employment because:

(a) An individual has a physical or mental 
impairment which, with reasonable accommoda­
tion by the employer, does not prevent the per­
formance o f the work involved:

(b) An individual has a record o f a physical 
or mental impairment; or

(c) An individual is regarded as having a 
physical or mental impairment.

(2) It is an unlawful employment practice for 
an employment agency to fail or refuse to refer 
for employment, or otherwise discriminate 
against, any individual because that individual is 
a handicapped person, or to classify or refer for 
employment any individual because that individ­
ual is a handicapped person.

(3) It is an unlawful employment practice for 
a labor organization, because an individual is a 
handicapped person, to exclude or to expel from 
its membership such individual or to discrimi­
nate in any way against such individual.

(<) It is an unlawful practice for any place o f 
public accommodation, resort or amusement as 
defined in ORS 30.675, or any person acting on 
behalf o f such place, to make any distinction, 
discrimination or restriction because a customer 
or patron is a handicapped person.

(5) Receipt or alleged receipt o f treatment 
for a mental disorder shall l . j t  constitute evi­
dence o f a person’s inability to perform the 
duties o f a particular job or position, or o f a 
person’s inability to acquire, rent or maintain 
property. [1973 c.660 §7; 1979 c.640 §3]

4759.430 D isc rim ination  against hand­
icapped persons in re a l p rop e rty  tran sac ­
tions p roh ib ited ; adve rtis ing  d isc rim ina ­
to ry  p re fe rence p roh ib ited ; assisting dis­
c rim in a to ry  practices p roh ib ited . (1) No 
person because the purchaser, lessee or renter is 
a handicapped person shall:
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546 92 Em ployee  4  Labor Relat ions Manual

L W O P  for an initial pe r iod  o f  up  to  1 y ear  from  the 
d a te  O W C P  c o m p e n s a t e  began

.9 2  E x t e n s i o n s ,  i. the  e m p lo y e e  is unable  to re tu rn  
to  w o rk  at the e n d  o f  th e  1 year  p e r io d  on L W O P ,  the  
L W O P  m ay he e x te n d ed  for success ive  addit ional  p e r i ­
o d s  o f  up  to 6 m onths .  E x tensions  a re  g ra n te d  on ly  if  it 
a p p ea rs  that the  e m p lo y e e  is likely to  re tu rn  to  w o rk  
w ith in  the  p e n o d  o f  th e  e v e n s to n .

.9 3  S e p a r a t i o n s .  If  it is not l ikely th a t  the  c m p lo v ee  
svill be  able  to  re tu rn  to  w o rk  at the  e n d  o f  one  y ear  o f  
L W O P  o r  d u r in g  th e  au th o r ize d  ex te n d ed  pe r iod ,  the  
e m p lo y e e  m ay be separa ted .  B e fL . .. a n y  e m p lo y ee  w h o  is 
on  th e  rolls o f  th e  O W C P  can  be sepa ra ted ,  the  postal 
official  must subm it  a  c o m p re h e n s iv e  r e p o r t  to the  G e n ­
eral M anager ,  E m p lo y e e  R e la t ions  (R eg ion) ,  w i th  a p p r o ­
p r ia te  re co m m e n d a t io n s  and re ta in  the  em ployee  o n  the  
rolls  o f  the Posta l  S e rv ic e  pen d in g  a decision.

.9 4  D e c id in g  A p p r o p r i a t e  A c t io n .  In co n s id e r in g  the  
act ion  to take in m a t te rs  in v o lv in g  ex te n d ed  leave, the  
installation head sends  F o rm  2573, Request f o r  O W C P  
C la im  Status, in dup l ica te ,  to the  ap p ro p r ia te  O W C P  
d is t r ic t  office; and ,  u p o n  rece iv ing  a c o m p le te d  F o r m  
2573 from  O W C P ,  d o e s  o n e  o f  the  fo l low ing:

a. E x ten d s  L W O P  fo r  an add it iona l  per iod ,  at th e  end 
o f  w h ic h  an ad d it iona l  d e te rm in a tio n  must  be made;

b. A u th o r ize s  a f i tness -for-du ty  exam inat ion  by  a m ed i ­
cal  o ff icer  as p r o v id e d  in 547.31, .32, and  .33 if O W C P  
does  n o t  resp o n d  w i th in  a  m ax im um  o f  60 days  o r  if 
O W C P 's  re sponse  d o e s  not explain th e  situation; o r

c. Request  pe rm iss ion  to  te rm in a te  L W O P  as requ ired  
in .93; and

d. T e rm in a te s  L W O P  af te r  re ce iv in g  perm iss ion  from  
the  G e n e ra l  M a n a g e r .  E m p lo y e e  R e la t ions  (R eg io n )  as 
follows:

( / )  If  the  e m p lo y e e  has 5 o r  m o re  years  o f  c red i tab le  
c ivil ian service ,  in fo rm  the e m p lo y e e  o f  re t i rem en t  
rights .  A l lo w  the  e m p lo y e e  14 c a le n d a r  d ays  to file a 
re t i rem en t  app lica t io n  u n d e r  (he  Civil  Se rv ice  R e t i re ­
m en t  A c t .

(2) I f  the e m p lo y e e  d o e s  not file a re t i rem en t  ap p l ic a ­
tion w i th in  the  14 d a y  per iod ,  te rm in a te  L W O P  and  take 
ac t ion  to  sepa ra te  the  em p lo y e e  as de sc r ibed  in 365 and 
568.

( i )  If  the  e m p lo y e e  has less than  5 years  c red i tab le  
civil ian service ,  te rm in a te  L W O P  an d  take act ion  to 
se p a ra te  the  e m p lo y e e  as d e sc r ib ed  in 365.

5 4 6  R e e m p lo y m e n t o f 
O n  D u ty

546.1 Law

E m p lo y e e s  In ju re d

.11 G e n e r a l .  T h e  U S P S  has legal responsibili ty  to 
em p lo y e es  w i th  jo b - re la te d  disabil ities un d e r  5 U.S.C. 
8151 an d  the  O ff ice  o f  Pe rsonne l  M a n a g e m e n t ’s (O P M )  
regula tions ,  as o u t l in ed  below .

.1 2  D isa b i l i ty  F u l ly  O v e r c o m e  W ith in  1 Y e a r

. . 1 2 1  O b lig a t io n .  W h e n  th e  in ju ry  o r  d isabili ty  is 
fully o v e r c o m e  w i th in  o n e  y e a r  a f te r  the c o m m e n c e ­
m en t  o f  c o m p e n sa t io n  p ay m en ts  f rom  O W C P ,  o r  a f te r  
c o m p e n sa b le  disabil i ty  recurs ,  th e  U S P S  m ust  g ive  an

e m p lo y e e  the  r igh t  to  re su m e  em p lo y m en t  in the 
fo rm er  o r  e q u iv a len t  position.

. 1 2 2  R ig h t s  a n d  B e n e f i t s .  I 'p o n  reem p lo y m en t,  
all r igh ts  a n d  benefi ts  w h ic h  an  e m p lo y e e  w o u ld  h a v e  
had  o r  a c q u i r e d  in the  fo rm e r  posi t ion ,  had  th e re  been 
no in ju ry  o r  d isab il i ty ,  must be  res to red .

.13 D isability Fully O vercom e More Than 1 Year

. 1 3 1  O b lig a t io n .  W h en  the  in jur y o r  disabili ty  is 
fully o v e r c o m e  m o re  than  o n e  y e a r  a f te r  co m p e n sa t io n  
began ,  t h e  U S P S  m ust  g ive  an  em p lo y e e  p r io r i ty  c o n ­
s id e ra t io n  fo r  r e e m p lo y m e n t  in to  th e  fo rm er  posi t ion  o r  
an e q u iv a len t  o n e

.  1 3 2  R e e m p lo y m e n t  L is t .  T h e  nam es o f  all fo rm er  
e m p lo y e e s  w h o  fully r e c o v e r  f ro m  their  c o m p e n sa b le  
d isabili ties  m o r e  than  o n e  y e a r  a f te r  c o m p e n sa t io n  
beg ins  m us t  be  e n te re d  on  a re em p lo y m e n t  list in t w o  
g ro u p s .  G roup  one  will inc lude  all such  fo rm er  e m p lo y ­
ees w h o  a re  e n ti t led  to  10 p o in t  ve te ran  pre fe rence .  
G roup  two wil l  in c lu d e  all o t h e r  su c h  fo rm er  em ployees .  
Pe rso n s  in g roup  one  will  be  c o n s id e re d  for e m p lo y m e n t  
b e fo re  p e r so n s  in group two. a n d  pe rsons  in group two 
will  be  c o n s id e r e d  b e fo re  o t h e r  so u rces  o f  rec ru i tm e n t ,  
such  as t ran s fe rs  f rom  o t h e r  agenc ies ,  re ins ta tem ents ,  o r  
a p p o in tm e n ts  f ro m  h ir ing  registers.

. 1 3 3  R ig h t s  a n d  B e n e f i t s .  T h e  same as 546.122.

.14 D isability  Partially O vercom e

. 141  C u r r e n t  E m p lo y e e s .  W h e n  an e m p lo y e e  has 
partially  o v e r c o m e  a c o m p e n sa b le  disabil i ty , the  U S P S  
m ust  m a k e  e v e r y  e f fo r t  t o w a r d  ass ign ing  the  e m p lo y e e  
to  l im ited  d u t y  c o n s is ten t  w i th  t h e  e m p lo y e e ’s m e d ic a l ­
ly de f ined  w o r k  l im ita t ion  to le ra n c e s  (see 546.32). In 
ass ign ing  su c h  l imited  d u ty ,  the  U S P S  shou ld  m in im ize  
an y  a d v e r s e  o r  d i s ru p t iv e  im p ac t  o n  the  e m p lo y ee .  T h e  
fo l lo w in g  c o n s id e ra t io n s  m ust  be  m ad e  in e f fec t ing  
su c h  lim ited  d u t y  assignm ents:

a. T o  th e  ex te n t  th a t  th e re  is a d e q u a te  w o r k  a v a i la ­
ble w i th in  th e  e m p lo y e e 's  w o r k  lim ita tion to le rances;  
w i th in  th e  e m p lo y e e 's  c raf t ;  in th e  w o rk  facili ty  to 
w h ic h  th e  e m p lo y e e  is re g u la r ly  assigned: an d  d u r in g  
the  h o u r s  w h e n  the  e m p lo y e e  reg u la r ly  w o rk s ;  that  
w o r k  shall  c o n s t  tic the  l imited  d u ty  to w h ic h  the  
e m p lo y e e  is assigned .

b. If  a d e q u a te  du t ie s  a re  no t  avai lab le  w i th in  the 
e m p lo y e e 's  w o r k  l im ita t ion  to le ra n c e s  in the c ra f t  a n d  
w o r k  facili ty  to  w h ic h  (he  e m p lo y e e  is re g u la r ly  as ­
signed,  w i th in  th e  e m p lo y e e 's  r e g u la r  h o u rs  o f  d u ty ,  
o t h e r  w o r k  m a y  be  ass igned  w i th in  tha t  facility.

c. I f  a d e q u a te  w o r k  is no t  ava i lab le  at the  facili ty 
w i th in  the  e m p lo y e e ' s  r e g u la r  h o u r s  o f  du ty ,  w o r k  o u t ­
side th e  e m p l o y e e ' s  re g u la r  s c h e d u le  m ay  be assigned  
cs l im ited  d u ty .  H o w e v e r ,  all reaso n a b le  e fforts  shall  be 
m ad e  to ass ign  th e  e m p lo y e e  to  l im ited  d u ty  w i th in  the  
e m p lo y e e ’s c r a f t  and  to keep  th e  h o u r s  o f  l im ited  d u ty  
as c lose  as poss ib le  to Ihe  e m p lo y e e 's  regu la r  schedu le .

d. A n  e m p l o y e e  m ay  be ass ig n ed  l imited  d u ty  o u ts id e  
o f  th e  w o r k  faci li ty  to  w h ic h  t h e  e m p lo y e e  is n o rm a l ly  
ass igned  o n ly  i f  th e re  is no t  a d e q u a te  w o r k  ava i lab le  
w i th in  t h e  e m p l o y e e ’s w o r k  l im ita t ion  to le rances  at th e  
e m p lo y e e 's  facili ty .  In  su c h  ins tances ,  e v e ry  e ffo r t  will

(
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be m ad e  to assign the  e m p lo y ee  to w o rk  v t h i n  the 
em p lo y e e 's  c raf t ,  w ith in  the e m p lo y e e ’s reg u la r  sc h e d ­
ule. and  as near  as possible to the regu la r  w o rk  facility 
to  w h ic h  n o rm al ly  assigned.

. 1 4 2  F o rm e r  E m p lo y e e s .  W h en  a fo rm er  -m ploy- 
ce  has partially  r e co v e red  from  a c o m p en sab le  inj- *y 
o r  disabil ity, the  U S P S  must m ake  e v e ry  effort  to w a rd  
reem p lo y m en t  consis ten t  w ith  m edical ly  def ined  w o rk  
l imita tion to le rances.  Su ch  an em p lo y e e  m ay  be re ­
tu rn ed  to  any position  for w h ic h  qualif ied,  includ ing  a 
lo w e r  g ra d e  posi t ion  than  that held  w h e n  c o m p en sa t io n  
began.

.1 5  E m p l o y e e  A p p e a l  R i g h t s .  A n  e m p lo y e e  w h o  
believes the p ro p e r  cons id e ra t io n  for  r c e m p ’oym en t  
w as  not rece iv ed  m ay  appea l  to th e  M eri t  Sys tem s 
P ro tec t ion  B oard ,  u n d e r  5 C F R .  353.

5 4 6 .2  C o l l e c t i v e  B a r g a i n i n g  A g r e e m e n t s

R e e m p lo y m e n t  u n d e r  this sec tion  will  be •" co m p lian ce  
w i th  app licab le  c o l le c t iv e  ba rg a in in g  ag reem en ts .  Ind i­
v iduals  so r c e m p lo y e d  will rcc ,ve all ap rop r ia te  
r ig h ts  and  p ro te c t io n  u n d e r  the  app licab le  c o l lec t iv e  
b a rga in ing  a g reem en t .

.21 C o n t r a c t u a l  C o n s i d e r a t i o n s

.2 1 1  S c o p e .  C o l lec t iv e  ba rga in ing  ag reem en t  p r o ­
visions for filling jo b  vacancies  and  p rom otions ,  and 
p ro c ed u re s  re la t ing  to re trea t  r igh ts  d u e  to reass ign­
m ent.  will be c o m p l ied  w ith  ‘u ' . s r e  an  o ffer  o f  e m p lo y ­
m en t  is m ad e  to a fo rm er  postal  em ployee  on  the 
O W C P  rolls fo r  m o re  than  1 year.

. 2 1 2  R e e m p lo y m e n t .  A  fo rm er  e m p lo y ee  will be 
o ffered  r e e m p lo y m e n t  in a residual v aca n cy  (a v aca n cy  
w h ic h  has been  posted  for  b id o r  app lica t ion  and  for 
w h ic h  th e re  a rc  no  successful  b idders  o r  applicants) ,  o r  
m a y  w o r k  as an  unass igned  reg u la r  o r  as a part-L.-.ie 
flexible.  R eg io n a l  D ire c to rs ,  E m p lo y e e  and  L a b o r  R e la ­
tions ( A P M G ,  E m p lo y e e  Rela t ions ,  fo r  H e a d q u a r te r s  and 
A d m in is t ra t iv e  S u p p o r t  Facili ties (A S F s )  m ay  w a iv e  
m in im um  qua li f ica tion  re q u irem en ts  ( inc lud ing  w r i t ten  
e xam inat ions)  in indiv idual  cases fo r  fo rm er  em p lo y ees  
in ju red  on d u ty  w h o  a re  be ing co n s id e re d  for r e e m p lo y ­
m e n t  w h e n  th e re  is e v id e n ce  ( inc lud ing  tha t  subm itted  by 
the  m edical  o ff ice r)  tha t  the  e m p lo y e e  c an  be ex p ec ted  to 
p e r fo rm  sa t is fac tor i ly  in the  position  w ith in  n inety  days  
a f te r  assignm ent.

.2 2  T y p e s  o f  A p p o i n t m e n t s

. 2 2 1  F o r m e r  c a re e r  e m p lo y ees  will  be reem p lo y ed  
as c a r e e r  full- t ime o r  pa r t- t im e  em ployees.

. 2 2 2  F o r m e r  substi tu te  rural c a r r ie rs  will be r c e m ­
p lo y ed  as subs ti tu te  rural  c a r r ie r s  o r  in any o th e r  posi­
tion fo r  w h ic h  th e y  qualify.

. 2 2 3  F o r m e r  casual  and  t e m p o ra ry  em p lo y ees  will 
be  re e m p lo y e d  as casual  o r  te m p o ra ry  em ployees .  

•Upon  sa t is fac to ry  d e m o n s tra t io n  o f  abili ty  to  m eet  jo b  
req u ire m e n ts  d u r in g  tw o  90-day casual a p p o in tm en ts  o r  
o n e  180-day t e m p o r a r y  a p p o in tm en t ,  the  em p lo y e e 's

s ta tus m ay  be n o n c o m p e tm v c ly  co n v e r ted  to  a c a r e e r  
a p p o in tm e n t  ( N O A  501)

.31 G e n e r a l .  O W C P  will m ake  referrals o f  cu.  rent 
and  fo rm e r  postal  em ployees  w h o  rrxy be can d id a te s  
for r eem p lo y m en t .

.32  W o r k  L im i ta t io n  T o l e r a n c e s .  T h e  ind iv idua l 's  
physic ian  o f  re co rd ,  o r  o th e r  physic ian  selected by  the  
ind iv idua l  o r  O W C P .  will furnish O W C P  .viih a de f in i­
t ive  m ed ica l  su m m ary ,  c lear ly  d o c u m e n t in g  the m ed ica l  
l im ita t ions that will h a v e  to be a cc o m m o d a te d .  T h e  
O W C P  Dis t r ic t  M edica l  D i re c to r  evaluates  the w o r k  
lim i’a t io n  to le ran  js , s u b m n e d  by the physic ian  o f  
re co rd ,  a n d  upo n  c o n cu r re n c e ,  refers (hem to  the  
U S P S  fo r  considera t ion .

.3 3  U S P S  M e d ic a l  R e v ie w

. 3 2 1  R e e m p lo y m e n t  P h y s ic a l E x a m in a t io n
a. T h e  m edical  o ff ice r  will  ev a lu a te  fully all m e d i ­

cal r e c o r d s  re fe r red  to  the  U S P S  from the  O W C P  
d is t r ic t  offices.

b. A  c o m p le te  physical  exam ination ,  paid fo r  by the  
U S P S .  will  be  req u ired  by the  appo in t ing  oITicer. T h e  
result  o f  th e  physical exam ination  will be d o c u m e n te d  
on  F o r m  2485, C ertifica te  o f  M ed ica l Exam ination .

c. T h e  medical  o fficer  will m ake  a s ta tem ent o f  
c o n c u r r e n c e  w ith  the  O W C P  d o c u m e n ted  m edical l im i­
tations,  o r  fu r ther  res tr ic t  the fo rm er  em ployee 's  w o r k  
limit to le rances .  T h e  m edical o ff icer  can  in no  w a y  
liberal ize  the m edical  l im ita tions tendered  by  the  
O W C P  d istr ic t  offices.

. 3 2 2  S p e c i a l  C o n s id e r a t io n s
a. A n  individual  r e ’e r red  for r eem p lo y m en t  c o n s id ­

e ra t io n  by  O W C P  m ay h ave  som e d eg ree  o f  c o n c u r ­
ren t  d isabili ty ,  n o t  c aused  by o r  re la ted  to the o r ig ina l  
j o b  in ju ry  o r  disabil i ty . T h e  m edical  officer  should  e x ­
am ine  for  any  c o n c u r r e n t  m edical  cond it ion  that m ig h t  
p , e v e n t  th e  indiv idual  f rom  p e r fo rm in g  the  du t ies  o f  
the  posi t ion  for w h ic h  the  indiv idual  is be ing  c o n s id ­
ered .

b. T h e  m edical  o f f ice r  will care fu lly  e v a lu a te  ail 
c o n c u r r e n t  disabil ities and inc lude  their  po ten t ia l  
im pac t  in m e  re c o m m e n d a t io n  for r e em p lo y m e n t  to  the  
a p p o in t in g  official.

c. A ll  fo rm e r  em ployees ,  n o w  perm an en t ly ,  p a r t ia l ­
ly d isab led ,  h a v e  so m e  ty p e  o f  residual hand icap .  T h e  
m ed ica l  officer ,  c o n d u c t in g  the  physical  exam inat ion ,  
will  be  re sponsib le  for a ssigning th e  c o r re c t  h a n d ic ap  
c o d e  as de f ined  in H a n d b o o k  P - I I .  Personnel O per­
ations. C h a p te r  6.

5 4 6 .4  R e s t o r a t i o n  R ig . , t s

.41 O P M  R e t  ‘t l a t i o n s .  O P M  has responsibili ty  for 
th e  im p le m e n t in g  regu la tions  o f  5 U S C  8I51. T h e s e  
reg u la t io n s  a re  co d if ied  in 5 C F R  Part  353. 5 U S C  
8151(a) p ro v id e s  tha t  an  indiv idual,  in ju red  o r  d isab led  
o n  d u ty ,  w h o  resum es  e m p lo y m e n t  w i th  the  U S P S  is to  
be  c r e d i te d  w i th  th e  t im e d u r in g  w h ic h  c o m p e n sa t io n

5 4 6 .3  O W C P  R e f e r r a l s
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w a s  rece iv ed  for pu rposes  o f  c e r ta in  r ights and benefits  
ba->ed upo n  leng th  o f  service.

.42 Rights and Benefits upon Partial R ecovery

. 4 2 1  S e n io r i t y .  Individuals,  r e cm p lo y e d  in to  b a r ­
ga in ing  unit posi t ions will be c red i ted  w ith  sen ior ity  in 
ac  a rd a n c e  w ith  the co llec t  ve ba rga in ing  a g reem en t  
c o v e r in g  t' posit ion  to svhich reem ployed .

. 4 2 2  P r o b a t i o n a r y  P e r io d .  R ecm p lo y ed  in d iv id ­
uals w h o  h a v e  c o m p le te d  the ir  p ro b a t io n a ry  periods ,  o r  
w o u ld  h a v e  c o m p le te d  rheir p ro b a t io n a ry  pe r iods  but 
for their  c o m p e n sa b le  injuries, will no t  be  requ ired  to 
se rv e  a n e w  p ro b a t io n a ry  period.

. 4 2 3  L e a v e  C re d it . F o r m e r  em p lo y e es  w h o  w e re  
e ligible  to  a c c r u e  leave u n d e r  E L M  510 will be  c r e d ­
i ted  w ith  the  tota l  lime co m p e n sa t io n  w as  rece ived  
f rom  O W C P  for pu rposes  o f  c o m p u t in g  leave ra te  a c ­
c ru a l  upon  reem p lo y m en t.

. 4 2 4  R e t i r e m e n t .  F o r m e r  em p lo y ees  w h o  w ere  
c o v e r e d  b« the  C iv il  S e rv ice  R e ti rem en t  A c t  (sec E L M  
560) will be  c re d i te d  w i th  the  t im e spent  on  O W C P  
c o m p e n sa t io n  in c o m p u t in g  re t i rem en t  cred it .

. 4 2 5  S a la r y  D e te rm in a t io n . T h e  fo l low ing  salary 
re s to ra t ion  c r i te r ia  must be met (Note:  T h e  term  
" G r a d e / S t e p . "  as used b e lo w ,  m eans  " G r a d e /S a l a r y "  
fo r  indiv iduals  in a non-s tep  sa lary  schedule):

a. Reem p loym ent to the F o rm e r G rade/S tep . T h ese  
ind iv iduals  r e cm p lo y ed  in to  a posi t ion  svith the  sam e 
g r a d e / s t e p  as he ld  at the  t ime o f  in ju ry  o r  d isabili ty  
will rece ive  the  c u r re n t  sa la ry  for tha t  g r a d e / s t e p  from 
the  a p p ro p r ia te  sa lary  schedule .

b. Reem p loym ent to a H ighe r G rade. T h o se  in d iv id ­
uals re em p lo y e d  to  a position  w i th  a g ra d e  h ig h e r  than  
that  o f  'h e  posi t ion  held at the  t im e o f  in ju ry  o r  d isab il­
ity will be  p laced  in the  h ig h e r  g r a d e  a '  'h e  : u r r e n t  
sa lary  for the  g r a d e / s t e p  he ld  at the l ime o f  in ju ry  o r  
disabili ty .  I f  tha t  sa lary  is b e tw ee n  s teps  in the  h ig h er  
g ra d e ,  the  ind iv idua l 's  sa lary  will be  increased  to the 
next h ig h e r  step.

c. R eem p loym en t to o Low er G rade/S tep .
(1 )  S a la ry  Below  M ax im um  o f  Low er G rade. 

T h e  individual  will be  p laced  in any  h ig h e r  step in the 
l o w e r  g rade  w h ic h  is less than  one  full step a b o v e  the 
c u r re n t  sa lary  for the  g r a d e / s t e p  o f  th e  position he ld  at 
the  t im e o f  in ju ry  o r  disabil ity.

(2 ) S a la ry  Above M ax im um  o f  Low er G r .e. In 
those  cases w h e re  the  c u r re n t  sa lary  fo r  the  g r a d e / s t e p  
he ld  at the  t im e o f  in ju ry  o r  disabili ty exceeds  the 
m ax im u m  sa lary  o f  the lo w e r  g ra d e  position,  the  e m ­
p lo y ee  will be a f fo rd e d  a saved  ra te  at the  h igher  
g r a d e / s t e p  sa lary .  T h ese  sa v e d  rate  p rov is ions  app ly  
for  an  indefinite  pe r iod  and  a re  sub jec t  to the  rules o f  
(he sa la ry  sc h e d u le  to  w h ic h  assigned.

d. Reem p loym en t to a Position in a  D iffe ren t S a la ry  
Schedule. W h e n  an  ind iv idual  is r e em p lo y ed  to  a posi­
t ion in a sa la ry  sch ed u le  d ifferent  f rom  the  schedu le  
u n d e r  w h ic h  pa id  at th e  time- o f  in ju ry  o r  disabil ity , 
o n c e  r e e m p lo y e d ,  the  indiv idual  will be  t rea ted  u n d e r  
(he  ru les  a p p licab le  to the  sa la ry  s c h e d u le  to  w h ic h  
reem p lo y ed :

(1 )  T h e  indiv idual  will be rcem p lo y cd  at the  
g ra d e  a p p ro p r ia te  for the position to w h ic h  r e e m ­
p loyed .

(2 )  T h e  individual will he  p laced  in any h ig h er  
s tep  in the  n e w  g ra d e  w h ich  is less than one  full step 
a b o v e  the  c u r re n t  sa lary  for the  g r a d e / s t e p  o f  the  posi­
tion held  at the  l ime o f  injury o r  disabil ity.

( J )  I f  reem p lo y m e n t  is to a nonstep  schedule ,  
the  ind iv idual  will  be p laced at a sa lary  equal to the  
c u r re n t  sa lary  fo r  the  g ra d e / s te p  o f  the  position held at 
the  ' im e  o f  in ju ry  o r  disability.

( 4 )  I f  th e  c u r re n t  salary for the  g ra d e / s te p  he ld  
at the t ime o f  in ju ry  o r  disabil ity exceeds  the  m ax im um  
sa lary  o f  th e  n e w  g rade ,  the  indiv idual  will  be g iv en  a 
sav ed  rate . T h e s e  saved  rate  prov isions a p p ly  fo r  an 
indefinite  p e r io d  and  are  sub ject  to  the  ru les  o f  the  
sa lary  s c h e d u le  to  w h ic h  assigned.

e. F o rm e r Position U n d .r  D iffe ren t S a la ry  Schedule. 
W h e r e  the  posi t ion  held u« :he  l ime o f  in jury  o r 'd i s a b i l ­
ity is no  lo n g e r  u n d e r  the  sam e salary  schedule ,  the  
c u r re n t  sa la ry  fo r  the  forme, '  g r a d e / s t e p  will be d e te r ­
m ined  b y

(1 )  R e g io n a l  C o m p en sa t io n  Division, fo r  field, 
d is tr ic t ,  a n d  reg iona l  positions.

(2 )  O ff ice  o f  C o m p en sa t io n ,  H ead q u a r te rs ,  for 
H e a d q u a r te r s  a n d  H ead q u a r te rs - re la ted  positions.

f  Step Increases. U pon  reem p lo y m en t,  p e r m a n e n t ­
ly. partia l ly  d isab led  indiv iduals  begin a n e w  w a i t ing  
pe r iod  fo r  s tep  increases.

.43  R i g h t s  a n d  B e n e f i t s  U p o n  Full R e c o v e r y .  
S ee  546.122.

5 4 6 .5  R e t i r e m e n t  C o n s i d e r a t i o n s

.51 S t a t u s .  Pursuan t  to  the  Civil  S e rv ice  R e t i r e ­
m ent A c t .  a  fo rm e r  em p lo y e e  w h o  app lied  for and  
rece iv ed  Civil  S e rv ice  disabili ty re t i rem en t  s ta tu s  will 
cease  to be an annu itan t  upon  r e em p lo y m e n t  and  r e s to ­
ra tion  o f  th a t  in d iv id u a l 's  w a g e  e a rn in g  capac ity .

.5 2  R e i n s t a t e m e n t  o f  Elig ib li ty

. 5 2 1  I f  an an n u itan t ,  re em p lo y e d  u n d e r  the  p r o c e ­
d u re s  in this sec t ion ,  is la te r  found unab le  to  su c c ess fu l ­
ly p e r fo rm  in th e  n ew  position  d u e  to the  o rig ina l  
c o m o e n sa b le  in ju ry  o r  disabil ity , and  is again  sep a ra ted ,  
th e  e m p lo y e e  w ill  be en ti t led  to the  re s to ra t ion  o f  d is ­
abili ty  r e t i rem e n t  s ta tus u n d e r  the Ivil S e rv ice  R e t i r e ­
m ent Act .

. 5 2 2  I f  an  e m p lo y e e  b eco m es  d isabled  for the  posi­
tion d u e  to  a new in ju ry  o r  disabili ty  a f te r  e n t ry  in to  
tha t  position, th e  e m p lo y e e  w o u ld  h a v e  a r ight to  ap p ly  
for a n e w  C iv il  S e rv ice  d isabili ty  re t i rem en t  status.

.5 3  R e f u n d e d  R e t i r e m e n t  D e d u c t i o n s .  A  fo rm e r  
e m p lo y e e  w h o  w i th d r e w  re t i rem en t  d ed u c t io n s  based  
on  p rev io u s  e m p lo y m e n t ,  m ay  redeposi t  the a m o u n t  
re fu n d ed ,  p lus interest ,  a f te r  reem p lo y m e n t  to  a p o s i ­
t ion  from  w h ic h  re t i rem en t  d e d u c t io n s  a re  w i th h e ld .

. 5 4  N o t i f i c a t i o n .  Upon  reem p lo y m en t  o f  a d isabili ty  
annuitant (o r  in a d v an c e ,  i f  poss ib le ) ,  the appoin t ing  offi­
cia l m ust  n o t i fy  the  O ff ice  o f  Pe rsonne l  M a n a g e m e n t .  
C o m p en sa t io n  G r o u p ,  R o o m  330 5 ,  Attention: A nnuitan t
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Services D ivision.  W ashing ton .  DC 21)415. T he  notif ica­
tion must include the ind iv idua l 's  nam e,  social security 
num ber ,  date ol birth. Civil Service  Annuity  c la im  nu m b er  
(C S A -C iv i l  Serv ice  A cco u n t ! ,  da te  ol re em p lo y m e n t .  
F o rm  2 4 8 5 .  C e r t i f i c a te  o f  M e d ic a l  E x a m in a t io n  and 
w h e th er  retirement deductions  will he m ade  from  the salary 
for the position to w hich  reemploy i d.

5 4 6 .6  R e l o c a t i o n  C o n s i d e r a t i o n s

.61 S c o p e .  In som e ca .es .  fo rm er  er .i loyecs r e ­
c e iv in g  O W C P  c o m p en sa t io n  m ay h a v e  c lo ca ted  to 
o t h e r  g e o g rap h ic  areas. E v e r y  e ffort  must be m ad e  to 
r e em p lo y  these  indiv iduals  w i th in  the ir  c u r re n t  a rea  o f  
r es idence  by t rea t ing  th em  as if  they  h ad  been e m p lo y e d  at 
th a t  office  at the  t ime o f  injury. A n y  o ffer  to re e m p lo y  in a 
d if fe ren t  loca t ion  will be c o n s id e red  o n ly  a f te r  all r e a so n ­
a b le  a t tem p ts  h a v e  been  m ad e  to  reh ire  w i th in  the  a rea  o f  
the  fo rm er  e m p lo y e e 's  p resen t  domicile .

.6 2  E x p e n s e .  A n y  re loca t ion  a n d  trave l  expenses  
will  be  the responsib i li ty  o f  the  fo rm er  em ployee .  H o w ­
e v e r ,  un d e r  cer ta in  m it igat ing  c i rcu m s tan  ss the  
S A P M G  for E & L R .  o r  the  S A P M G 's  designee ,  m ay  
a m n o r iz e  re loca t ion  and  trave l  expenses  consis ten t  w i th  
the  p rov is ions  o f  H a n d b o o k  M -9 ,  Travel.

5 4 6 .7  R e e m p l o y m e n t  P r o c e d u r e s

.71 O ffer of Appointm ent

. 7 1 1  E v a lu a t io n .  U pon  rece ip t  an d  ev a lu a t io n  o f  
th e  O W C P  referral  c o n ta in in g  d o c u m e n te d  m edical  
limitations, and e va lua t ion  o f  the  m edical o f f ice r 's  r e c ­
o m m en d a t io n s .  'h e  appo in t ing  official  will d e te rm in e  if 
a rcem ploym er .  o ffer  can  be m ade.

. 7 1 2  In te rv ie w .  D u r in g  the  p re e m p lo y m e n t  in te r ­
v iew .  the  ap p o in t in g  officer  will  en su re  tha t  the  ind i­
v idual  rece ives  the  fo l low ing  in form ation :

a. In -dep th  analysis o f  m ed ica l  l im ita t ions and  the  
in d iv idua l’s re sponsib i li 'v  to w o r k  w ith in  th e  p rescr ibed  
w o r k  lim itation to le ram  ts.

b. I f  app licab le  the  s ta tus o f  in ju ry  co m p e n sa t io n  
and disabili ty  re t i rem en t  benefits  and  fu ture  eligibil ity.

c. A  full exp lana t ion  o f  all re s to ra t ion  r igh ts  and 
benefi ts  (see 546.4).

d. Full pa r t icu la rs  r e g a rd in g  the  position, includ ing  
title, duties,  g rade ,  salary, loca t ion  o f  w o rk  assignm ent,  
and  all o th e r  in form ation  req u ired  in a  p reem p lo y m e n t  
in te rv iew .  (See  H a n d b o o k  P - l  I, 264.8 and  265.)

e. In s t ruc t ions  for co m p le t io n  and  subm-ssion o f  any 
req u ired  e m p lo y m en t  forms.

. 7 1 3  A p p e a l
a . T h o s e  e m p lo y ees  w h o  fully r e c o v e r  in less than  

o n e  y e ar  f rom  the  d a te  on  w h ic h  O W C P  c o m p e n sa t io n  
beg an ,  m ay  appeal  to  the  M er i t  Sys tem s P ro tec t io n  
B o a rd  ( M S P B )  if  they  be lieve  a  p ro p o se d  o ffe r  o f  r e e m ­
p lo y m e n t  d o e s  n o t  m eet  th e  req u ire m e n ts  o f  O ff ice  o f

Personne l  M a n a g e m e n t  regu la tions  5 C F R  Part  353. T h e  
le t te r  o f  appea l  m us t  be  subm itted  w ith in  20 d a y s  after  
the  d a te  o f  the  o ffer  o r  20 days  after the  d a te  o f  
r e e m p lo y m e n t ,  w h i c h e v e r  is later.

b. T h o se  e m p lo y e e s  o r  fo rm er  em ployees  w h o s e  full 
r e c o v e ry  e x te n d s  b e y o n d  one  year, o r  w h o s e  partial  
r e c o v e ry  falls e i th e r  w '  bin o r  b e yond  o n e  year  o f  
co m p e n sa t io n ,  m a y  appea l  to the  M er i t  System s P r o t e c ­
tion  B oard  o n ly  w h e n  they  h a v e  requested  re s to ra t io n  
th ro u g h  form al a p p lica t io n  to  the  installation head  and  
re s to ra t io n  has been  refused them. A n appeal  to  the 
den ia l  o f  re s to ra t io n  m ust  be filed w i th  M S P B  w i th in  20 
d a y s  f rom  the  o a y  the  denial le t ter  is received". U p o n  
re s to ra t io n ,  h o w e v e r ,  th e  em ployees  a re  no t  g iven  the  
r ig h t  to  ap p ea l  t h e  n a tu re  o f  the  restorat ion .

.72 Refusal o f R eem ploym ent O ffe r .  W h e n  a 
fo rm er  e m p lo y e e  refuses an o ffer  o f  su i t 'h ie  e m p lo y ­
m en t  w i th in  the  O W C P  defined medical  limitations,  the 
a p p o in t in g  off ice r  m ust  d o  (he following:

a. O f fe r  th e  ind iv idual  an o p p o r tu n i ty  to sign a 
dec l in a t io n  o f  e m p lo y m en t .

b. A d v ise  the  indiv idual  tha t  the  effect o f  si v r r  
fusal m ay  result  in the  term ination  o r  reduct  >•.( 
c o m p e n sa t io n  benefi ts  by  the D e p a r tm en t  o f  L i -

c. N o t i fy  the  O W C P  distr ic t  o f f  t by t e le p h o n e  o f  
the  d ec l in a t io n  a n d  reasons  given.

d. W ith in  2 w o r k in g  days, fo rw a rd  a full w r i t ten  
su m m ary  o f  the  fo rm e r  em ployee 's  in te rv iew , inc lud ing  
the  s igned dec l in a t io n ,  a n d  medical evalua t ions  o r  o t h e r  
pe r t in en t  in fo rm a t io n  to the O W C P  distr ic t  office. 
O W C P  has the  responsib i li ty  to notify  the R e u r e n v  ,t 
a n d  In su ra n ce  D iv is ion .  Office  o f  Personnel  M a n a g e ­
m ent,  w h e n  d isab il i ty  re t i rem en t  sta tus is to be e v a lu a t ­
ed.

.73 Refusal to  Reem ploy. T h e  a p p o in t ing  official 
m ay  no t  be able  to  a c c o m m o d a te  the  fo rm er e m p lo y e e  
fo r  m ed ica l  reasons  o r  o th e r  considera tions.  I f  the  
fo r m e r  e m p lo y e e  will  n o t  be recm ployed ,  th e  a p p o in t ­
ing o ff icer  must:

a. N o t i fy  th e  e m p lo y e e  in w r i t in g  o f  that  fact,  w i th  
a  c o p y  to th e  O W C P ;  and

b. In c lu d e  a p a r a g r a p h  inform ing  the ind iv idual  o f  
the  r igh t  to appea l  to the  Merit  Sys tem s P ro tec t io n  
B oard .

.74 Processing Personnel Actions. T h e  r e e m ­
p lo y m e n t  o f  fo rm e r  e m p lo y ees  in ju red  o r  d isabled  on 
d u ty  requ ires  un ifo rm  in form ation  on  F o rm  50-B, R e ­
quest f o r  Personne l Action ( Processing Copy f o r  New H ires  
O n ly ), be fo re  f o rw a rd in g  to the  E m p lo y e e  an d  L a b o r  
R e la t ions  In fo rm a t io n  C en te r .  (See 012.5 ’ H a n d b o o k
P - l  1.)

5 4 7  R e tu rn  to  D u ty  

547.1 Therapy O bligations

T h e  insta l la t ion  h e a d  must ensu re  th a t  an e m p lo y e e  
re p o r t s  fo r  s c h e d u le d  th e ra p y  t rea tm e n t .  T h e  e m p lo y e e

IMU4 8. 3-17-83



Employee & Labor Relations Manual

must be adv ised  tlial failure lo  keep  ap p o in tm en ts  w ith  
a physic ian  o r  hospital is a form  o f  absenteeism. C o n ­
trol o f f i c e /c o n t r o l  point personnel  will rep o rt  failures 
to  keep a p p o in tm en ts  to the  O W C P  distr ic t  office.

547 .2  M e d ic a l  R e p o r t s

.21 P ro g re ss  reports  rece ived  from  the  a t tend ing  
physic ian may sh o w  the  em p lo y e e  is c ap ab le  o f  som e 
w o rk  d u r in g  co n v a le sce n c e  o r  after  medical  t r ea tm em  
has been co m p le te d .

.22 If nol.  this information  is requested  by  the c o n ­
trol o f f i c e /c o n t ro l  point from the  a t te n d in g  physic ian 
o r  the  O W C P  distr ic t  office by use o f  F o rm  CA--I7.

.23  I f  the  a t ten d in g  physic ian submits a m edical 
rep o rt ,  F o r m  C A - 1 7 ,  indica ting  tha t  the  e m p lo y ee  is 
m edica l ly  c ap a b le  o f  p e rfo rm ing  som e o f  the  no rm al  
du ties  fo r  a l imited n u m b er  o f  hours ,  o r  o th e r  w o r k  o f  
a  d i fferen t  n a tu re  than the  em p lo y e e 's  fo rm er  assign­
m ent,  th e  instal lat ion  head  must m ake  e v e ry  reasonable  
e ffort  to p lace  the  em p lo y e e  in an  ap p ro r ia tc  a ssign­
m ent.

5 4 7 .3  F i t n e s s - F o r - D u t y  D e t e r m in a t io n

.31 D e t e r m i n i n g  F i t n e s s .  T h e  fact th a t  an in jured  
o r  ill e m p lo y e e  is schedu led  for a series o f  t rea tm en ts  
o r  ap p o in tm en ts  w i th  a physic ian  o r  hospital  does not. 
by  itself, establish that  the  e m p lo y ee  is not f i t-for-duty 
in the in terim . C o n t ro l  personnel  will r e co m m e n d ,  up o n  
m edical ju s t if ica t ion ,  to the  installation head  that any 
e m p lo y ee  be ing  t rea ted  by a physic ian  o r  hospital  be 
requ ired  to re p o r t  to  a U S P S  medical  unit (o r  c o n t r a c t  
equ iv a len t)  fo r  a f i tness-for-duty exam ination .  O n ly  an 
installation head  is au th o r ized  to a p p ro v e  a  fitness-for 
d u ty  exam inat ion .

.3 2  E x a m i n a t i o n  R e p o r t .  T h is  physical exam ina­
t ion  m ay  in c lu d e  the  par ts  o f  the  a n a to m y  be ing  t rea t­
ed . p ro v id e d  the  exam inat ion  in n o  w a y  d is tu rbs  o r  
inte rferes  w i th  th e  t rea tm en t  regim en. T h e  results  o f  
this e xam ina t ion  will  be b ro u g h t  to the a t ten tion  o f  the  
0 \  ' C ?  d is t r ic t  off ice  for considera tion .

.3 3  P h y s i c i a n  R e p o r t  Q u e s t i o n e d .  If ihe m edical  
o f f ice r  ques t ions  the m edical p ro c e d u re s  a n d / o r  d e t e r ­
m ina t ion  o f  the  e m p lo y e e 's  a t ten d in g  physic ian ,  no a d ­
m in is t ra t ive  ac t io n  m ay  be taken to c h a n g e  the e m p lo y ­
ee 's  c o m p e n sa t io n  o r  e m p lo y m en t  s ta tus until  the  
m ed ica l  issue is settled.

.3 4  R e s o l v i n g  D e t e r m i n a t i o n .  T h e  foi aw ing  p r o ­
c e d u r e s  ap p ly  o n ly  to f i tness-for-duty  d e te rm ina tions  
inc iden t  to an  o n - th e - jo b  in jury  o r  illness. F i tness-for-  
d u ty  d e te rm in a t io n s  for o th e r  p u rp o ses  a re  not c o v e r e d  
by th is  instruct ion .

a. T h e  physic ian  o r  hospital  must,  fo r  each  visit o f  
the  em p lo y e e ,  m ak e  a professional s ta tem ent,  using 
F o r m  C A - 1 7 ,  sh o w in g  the  em p lo y e e  e ither:

(1 )  F i t - fo r -du ty ;  ot
(2 )  F i t  for l imited du ty ,  and  the  w o rk  to le ran c e  

l im ita t ions d u e  to the  in jury;  o r
(3 )  N o t  fit fo r  d u ty  w i th  an  ex p ec ted  re tu rn - to -  

d u ty  da te .
b. I f  th e  physic ian  o r  hospital  is unab le  to  p red ic t  

an  e m p lo y e e 's  fi tness for  d u ty  on  e i th e r  a sh o r t - te rm  o r  
lo n g - te rm  basis,  the  c o n tro l  o f f i c e /c o n t r a !  po in t  su p e r ­
v isor  m ay  request  in fo rm at ion  from  the  O W C P  by  
se n d in g  F o r m  2573, R e q u e s t— O W C P  C laim  Sta tus ,  
in d u p l ica te ,  t o  the  O W C P  d is tr ic t  office. I f  O W C P  
d o e s  no t  r e sp o n d  w ith in  a m ax im um  o f  60 days,  o r  if 
the  O W C P  response  d o c s  not explain  the s i tuation, a 
f i tness-for-duty  exam inat ion  m ay  be r e c o m m e n d e d  to  
the  instal lat ion  head  as p ro v id e d  in 5 4 7 .3 1. .32. and  .33. 
H o w e v e r ,  a fnness - fo r -du ty  e xam ina t ion  can  be in it iated  
at a n y  time to d e te rm in e  the d u ty  s ta tu s  o f  the  in ju red  
e m p lo y ee .

c. I f  the  results  o f  th e  f i tness -for-du ty  exam inat ion  
d isag ree  w i th  the  f indings o f  th e  a t te n d in g  physic ian ,  
the m a t te r ,  a lo n g  w i th  ju s t if ica t ion  for  the  U S P S  posi­
tion. is r e fe r red  by the  c o n tro l  o f f i c e /c o n t ro l  p o in t  
su p e rv i so r  to the  O W C P  D e p u ty  C o m m iss io n e r  for 
reso lu tion .

d. A  f i tness-for-duty  d e te rm in a t io n  is not l im ited  to 
the  e m p lo y e e 's  reg u la r  duties,  b u t  sh o u ld  be based  on  
w h e t h e r  the e m p lo y in g  installation has any  t e m p o ra ry  
a l te rn a t iv e  d u t ie s  ava i lab le  w h ic h  the  em p lo y e e  m ay 
safely pe rfo rm .
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INTRODUCTION OF BILLS (House)(cont'd)

P r o fe s s io n a l 
L ic en s in g  o f 
S o c ia l W orkers

In ju re d  S ta te  
Employees 
( r i g h t s  o f )

HB 316 (cont'd)

o f  th e  p u b lic  t o  use and have f r e e  access to  the n a v ig a b le  o r 
p u b lic  water o f  the s t a t e . 1
P ro v id e s  Act ta k e s  e f f e c t  im m ed ia te ly .
In troduced  March 25 and r e f e r r e d  to  R e sou rce s , F in an ce .
HOUSE BILL NO. 3 1 7 .. by Reps. Koponen, L a rson , H u r le y , G o l l ,  
G ruenberg, D a v is  & P ig n a lb e r i .  I d e n t ic a l  t o  Senate B i l l  2 2 7 , 
page 4 2 6 .

In troduced  March 25 and r e fe r r e d  to  Labor & Commerce, H e a lth , 
Education & S o c ia l S e rv ic e s , F in an ce .
HOUSE BILL NO. 3 1 8 . by Rep. Szym ansk i. Amends the S ta te  
P e rson ne l Act (AS 3 9 .2 5 )  by adding new s e c t io n s  th a t would 
r e q u ire  the D i r e c t o r  o f P e rs o n n e l, in  c o n s u lta t io n  w ith  the 
a p p ro p r ia te  departm en ts o r  ag en c ie s , to  p repa re  and m a in ta in  a 
p o s i t io n  d e s c r ip t io n  f o r  each p o s i t io n  in  the c la s s i f i e d  and 
p a r t i a l l y  exempt s e rv ic e s  th a t  w i l l  d e s c r ib e  the e s s e n t ia l  
fu n c t io n s  o f  th e  p o s i t io n  and th e  a c tu a l s k i l l s  and a b i l i t i e s  
re q u ire d  to  p e r fo rm  the  ass ign ed  t a s k .  A g en e ra l req u irem en t f o r  
p h y s ic a l a b i l i t i e s  may n o t be imposed on a job  c la s s i f i c a t i o n  
u n le s s  each p o s i t i o n  w ith in  th e  c la s s  re q u ire s  the use o f  p h y s ic a l 
a b i l i t y .
Would re q u ire  a s t a t e  agency to  o f f e r  an in ju re d  employee the 
em ployee's fo rm e r p o s i t io n  i f  the employee is  ab le  to  p e rfo rm  the 
ass igned  t a s k s . I f  a n o th e r employee has a tta in e d  permanent s ta tu s  
in  th a t p o s i t i o n ,  th e  agency is  r e q u ir e d , a t the req u e s t o f  the  
in ju re d  em p loyee, to  o f f e r  the  in ju re d  employee the p o s i t i o n  as 
soon as a vacancy o c c u rs , o r ,  im m ed ia te ly  o f f e r  the in ju re d  
employee a com parab le  p o s i t io n  in  the same agency.
I f  an employee can no lo n g e r p e rfo rm  a l l  o f  the ass igned  ta s k s , th e  
agency is  re q u ire d  to  r e h i r e  the employee a f t e r  making a re a so n ab le  
accommodation to  the p h y s ic a l and m en ta l l im i t a t io n s  o f  the 
employee. A llow s the  agency to  r e fu s e  to  r e h i r e  i f  th e  
accommodation im poses an undue h a rd sh ip  on the o p e ra t io n  o f  the 
agency 's p rog ram , o r  i f ,  a f t e r  re a so n ab le  e f f o r t s  a t accommodation, 
th e  employee cannot p e rfo rm  the e s s e n t ia l  fu n c t io n s  in  a manner 
th a t  would not endanger the h e a lth  and s a fe t y  o f  th e  employee o r to  
o th e rs  to a g r e a t e r  e x te n t than i f  a nonhandicapped pe rson  
perfo rm ed the j o b .  ,
O u t lin e s  f a c t o r s  to  be c on s id e red  in  de te rm in ing  undue h a rd sh ip .
I f  an agency i s  u n ab le  to  r e h i r e  th e  employee, the employee may 
req u e s t ' r e fe r e n c e  f o r  a n o th e r p o s i t i o n .  The new s e c t io n  a p p lie s  
to  a l l  s ta te  em ployees who were in ju re d  o n - th e - jo b , and were la id  
o f f  o r  te rm ina ted  a f t e r  th e  in ju r y  and have requested  t o  r e tu rn  to  
work f o r  the s t a t e .  Does no t p ro v id e  e f f e c t i v e  date ( t a k e s  e f f e c t  
90 days a f t e r  G ove rn o r s ig n s  b i l l ) .

page 526 In troduced  March 25 and r e fe r r e d  to  Labor & Commerce, F in a n c e .
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Representative Mike Szymanski\  ^ - '4 Jfej* * -: ^  * \  / » 1  O  1 • While in Session
Pouch V 

Stale Capitol 
Juneau, Alaska 99811

Oil and Gas Committee (907)465-4978/4979
Finance Committee

April 13, 1985

TO: REPRESENTATIVE MIKE NAVARRE, CHAIRMAN

HOUSE LABOR AND COMMERCE COMMITTEE

FROM: REPRESENTATIVE M I K ^ ^ & S K I

RE: SPONSOR SUBSTITUTE HB 318

The purpose of this memo is to advise you of the differences between the 
Sponsor Substitute for House Bill 318.. introduced this morning, and the 

original bill. The changes, with one exception, are technical in nature 

and were recommended by experts in the fields of vocational rehabilitation 

and personnel management.

However, although the essence cf the bill remains the same in both

versions, the order of the subsections changed substantially. To aid your 

committee's discussion, the attached subsectional analysis outlines the 

intent of each subsection of the Sponsor Substitute.

The one substantive difference between the original bill and the Sponsor 

Substitute, is found in Sec. 39.25.158 (a). Under the original bill, an 

injured state worker returning to the work force who is capable of

performing the assigned tasks of his/her former position, would be

reinstated to that position, unless another employee has attained

permanent status in that position. In the Sponsor Substitute, the 

returning injured employee would be offered his/her former position if the 

employee can perform the assigned tasks of that position, regard less of 

whether or not another employee has attained permanent status in that 
position. This change was recommended and is supported by both the 

Division of Personnel and the Division of Vocational Rehabilitation.

For further consideration of the content of the legislation, I refer you 

to the attached subsectional analysis of the Sponsor Substitute.

Thank you.
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IN T O E  H O U S E  BY SZYMANSKI

S P ONS OR S U B S T I T U T E  F O R  H O U S E  B I L L  !JC. 318 

IS THE L E G I S L A T U R E  O F  T H E  STATE O F  A L A S K A  

F OURT EENTH L E G I S L A T U R E  - F I R S T  SESSION

A  BILL

F o r  a n  A c t  entitled: "An A c t  r e l a t i n g  to rights o f  injured state e m p l o y "

ees.'*

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  ST ATE O F  ALASKA:

* S e c t i o n  1. *.J 39.25 is a m e n d e d  b y  adding n e w  sections to read:

Sec. 39.25.157. P O S I T I O N  D E S CRIPTION S. The d i v i s i o n  of p e r s o n­

nel, in consultation w i t h  the a p pr opriate department o r  agency, shall

p r e p a r e  a n d  m a i n t a i n  a p o s i t i o n  descr i p t i o n  for e a c h  p o s i t i o n  in the 

c l a s s i f i e d  and p a r t i a l l y  e xempt services. Tb'S p o s i t i o n  d e s c r i p t i o n  

shall describe the e s s e n t i a l  functions of the position a n d  the a ctu al  

skills and abilities r e q u i r e d  to p e r f o r m  the tasks a s s i g n e d  to the

* * * ' ■ r . * *v*i.r 4
position. A  general r e q u i r e m e n t  for p h y s i c a l  ab ilities m a y  n o t  be 

impose^. on a job c l a s s i f i c a t i o n  u nles s each position w i t h i n  the class 

requires the use of the p h y s i c a l  ability.

Sec. 39.25.158. R E E M P L O Y M E N T  R IGHTS F O R  INJURED STATE EMPLOYEES.

(a) A  state agency sha ll o ffer an injured employes the employee's
. VL..;i ■. j

f ormer p o s i t i o n  if the e m p l o y e e  is able to perform, the tasks assigned 

to the position.

(b) If the e m p l o y e e  is n o  longer able to p e r f o r m  all of the ! 

tasks assigned  to the p o s i t i o n  the e m p l o y e e  h e l d  w h e n  the cvr ioyee was 

injured but is able to p e r f o r m  the essential f u n c t i o n s  ox the 

position, then the a g e n c y  shall r e e m p l o y  the employee in the p o s i t i o n  

after m a k i n g  a  r e a s o n a b l e  a c c o m m o d a t i o n  to the p h y s i c a l  and m e n t a l 

limitations o f  the employee.

(c) If the e m p loyee is u n a b l e  after reanouabie a c c o m m o d a t i o n  to

•. r* c* * * ** o l **• I •* S TV: < » * ♦
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p e r f o r m  the essential functions of the e m p l o y e e’s former position, 

then the a g e n c y  shall offer the e m p l o y e e  a p o s i t i o n  c o m p a r a b l e  in w a g e  

to the p o s i t i o n  the e m p l o y e e  p r e v i o u s l y  held. If the e m p loyee is 

u n a b l e  to p e r f o r m  the essential functi ons of a co mpar a b l e  p o s ition 

within, the agency, then the employee  is e n t itled to p r e f e r e n c e  f o r  a 

c omparable p o s i t i o n  w i t h  a n oth er a g e n c y  if Che e m p loye e is able to 

p e r f o r m  the e ssential functions of that position*

(d) If the a g eucy a n d  the s tatc are unable to reemploy the 

e m p loyee in a p o s i t i o n  at a w a g e  compa rable to the e mploy e e ' s  previous  

wage, the e mployee m a y  choose to a c c e p t  r e t r a i n i n g  u n d e r  A S  23.30.041, 

A f t e r  completing the training the e m p l o y e e  may r e quest preference  for 

e mployment w i t h  the agency or w i t h  a n o t h e r  agency in the state i t a 

p o s i t i o n  for  w h i c h  the emplo yee has b e e n  retrained. .; \  sr

(e) R e a s o n a b l e  a c c o m m o d a t i o n  m a y  include i m p o s i n g  w o r k  restric-* 

tions o u  the tasks p e r f o r m e d  by the employee, m a k i n g  j o b  or site 

m o d i f i c a t i o n s  n e c e s s a r y  to p e r m i t  the e m p l o y e e  to p e r f o r m  the tasks of 

the position, removing institutional a n d  archi t e c t u r a l  barriers, and 

p r o v i d i n g  a d d i t i o n a l  support services.
s • * * ' • "i* * * ..

(£) A n  ageucy m a y  r e f u s e  to r e e mp loy o r  c o n t i n u e  the employment  

of a former employee if the a c c o m m o d a t i o n  imposes an u n d u e  h a r d s h i p  on 

the o p e r a t i o n  o f  the agency's p r o g r a m  or if, after r e a s o n a b l e  efforts 

at accommodation, the i n j u r e d  e m p loye e cannot p e r f o r m  the essential 

functions of the p o s i t i o n  in a m a n n e r  chat w o u l d  n o t  e n d a n g e r  the 

he a l t h  or safety of

(1) the e m p loyee b e cause  the j o b  imposes an imminent and

substantial degree of rick  to the employee? or
• : . • ' %

‘ others to a greater e x t e n t  than if a  n o n h a n d i c a p p e d

pa r s o n  p e r f orme d the Job.

(g) Factors to c o n sider in d e t e r m i n i n g  u u d u c  h a r d s h i p  include

SSttB 3 l o
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the current number of employees in the s e c t i o n  or office, number and i 

type o f  facilities, size of budget, n a t u r e  a n d  cost of the a c c o m m o d a­

tion needed, a n d  the type, composition, a n u  str ucture of the w o r k  1 

force,
l
t

(h) n o t w i t h s t a n d i n g  a n y  other p r o v i s i o n  o f  law, $S a n  injured !
<

employee requests r e e m p l o y m e n t  under this s e ction and if the employee 

is able to p e r f o r m  the e s s e n t i a l  functions of the position, the state 

m a y  n o t  certify an} oth er p e r s o n  for that p o s i t i o n  e x c e p t  an employee ! 

in layoff status rDr that j o b  class,

(i) This section applies to a permanent, probationary, o r  p r o v i­

sional employee of a n  agenr w h o

(1) w a s  i n j ured on-the-job|

(2) was l a i d  off o r  t ermin a t e d  a f t e r  the injuryj and

(3) has r e q u e s t e d  to return to w o r k  for the state,
. «»•

(j) In this s e c t i o n  " a g e n c y 7* includes a department, division, 

office, agency, board, commission, authority, or o t h e r  organizational  

u n i t  of the executive, legislative, a n d  j u d i c i a l  b r a n c h e s  of state 

governme nt i n c l uding the U n i v e r s i t y  of Alaska.

3 Sim 3 IS
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Cramer
4/24/85/

Original sponsors: Szymanski, Collins,
and Rieger

IN THE HOUSE
BY THE L A B O R  AND 
CO M M E R C E  COMMITTEE

CS FOR S P O N S O R  S UBSTI T U T E  F O R  HOUSE BILL NO. 318 (L&C)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - FI RST SESSION

A BILL

For an Act entitled: "An Act r e l a t i n g  to rights of i n jur ed state employ-

BE IT ENACTED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 39.25 is amended by adding n e w  sections to read:

S ... 39.25.157. POSITION  DESCRIPTIONS. The d i v i s i o n  of p e r s o n­

nel, in con sul t a t i o n  w i t h  the a pp ropriate depar tment or agency, shall 

require the p r e p a r a t i o n  of and shall m a i n t a i n  a p o s i t i o n  description 

for each p o s i tion in the clas si f i e d  and p a r t i a l l y  exempt  services. 

The position d e s c r i p t i o n  shall describe the essential functions of the 

position and the actual skills and ab ilities r e q u i r e d  to p e r f o r m  the 

tasks assigned to the position. A  general r e q u i r e m e n t  for physical 

abilities m a y  nc be imposed on a job c l a s s i f i c a t i o n  unless each 

position w i t h i n  the class requires the use of the p h y s i c a l  ability.

Sec. 39.25.158. R E E M P L O Y M E N T  RIGHTS F O R  INJURED STATE EMPLOYEES,

(a) An injured employee w h o  re quests to r e t u r n  to w o r k  for the state 

w ithin 90 days after receipt of a release from a p h y s i c i a n  indicating 

that the employee is able to return to full or m o d i f i e d  w o r k  is e l i­

gible for reempl o y m e n t  rights u n d e r  this section.

(b) A f t e r  an employee requests to r e t u r n  to work, the r e h a b i l i­

tation a d m i n i s t r a t o r  of the division of workers' c o m p e n s a t i o n  or the 

director of v o c a t i o n a l  r e h a b i l i t a t i o n  in the D e p a r t m e n t  of Education 

shall r eview the r e quest and certify that the e m p loyee is able to 

return to w o r k  u nder (c) , (d) , (e) , or (f) of this section, or defer

c ertification until the emplo yee completes r e t r a i n i n g  under (f) of

e e s .II

-1 - CSSSHB 318(L&C)
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this section.

(c) If the r e h a b i l i t a t e  n a d m i n i s t r a t o r  or the director of 

vocational r e h a b i l i t a t i o n  certifies that the e m p loyee is able to 

p e r f o r m  the tasks assigned to the employ e e ' s  f or mer position, the 

agency shall r e e m p l o y  the employee w i t h i n  30 days of receipt of the 

certif i c a t i o n  unless the p osition no longer exists.

(d) If the employee is n ot e l i g i b l e  for r e e m p l o y m e n t  under (c) 

of this section but is able to p e r f o r m  the essentia l functions of the 

position, then the ag ency shall r e e m p l o y  the e m p loyee in the position 

after m a k i n g  a r easo nable a c c o m m o d a t i o n  to the p h y s i c a l  and mental 

limitations of the employee u n less the p o s i t i o n  no longer exists. 

R easonable a c c o m m o d a t i o n  m a y  include i m p o s i n g  w o r k  res trictions on the 

tasks p e r f o r m e d  ty the employee, m a k i n g  job or site modificati ons 

n e c e s s a r y  to p e rmit the employee to p e r f o r m  the tasks of the position, 

removin g institut ional and a r c h i t e c t u r a l  barriers, and providing 

additional support services.

(e) If the employee is not e l i g i b l e  for r e e m p l o y m e n t  under (c) 

or (d) of this section, then the a g e n c y  shall offer the employee a 

p o s i t i o n  compar able in w a g e  to the p o s i t i o n  the e m p loyee previously 

held. If the employee is unable to p e r f o r m  the e ssential function" of 

a comparable p o s i t i o n  w i t h i n  the agency, then the e m p loyee is entitled 

to prefer e n c e  for a comparable p o s i t i o n  w i t h  a n o t h e r  agency if the 

employee is able to p e r f o r m  the e s s e n t i a l  functions of that position.

(f) If the agency and other a g e n c i e s  in the state are unable to 

r e e mploy the employee in a p o s i t i o n  at a w a g e  compara ble to the 

e mployee's previous  wage, the e m p l o y e e  may r e que st preference for 

employme nt at a lower w a g e  or a cce pt r e t r a i n i n g  u n d e r  AS 23.30.041. 

Aftej. co mpleting the training the e m p l o y e e  m a y  r e quest preference for 

employment w i t h  the a g ency or w i t h  a n o t h e r  a gency in the state in a

CSSSHB 3 1 8 (L&C) -2-
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posit i o n  for w h i c h  the employee has b e e n  retrained.

(g) An a g e n c y  m a y  refuse to r e e m p l o y  or continue the employment

of a former e m p l o y e e  if the accor lodation imposes an undue hardship on 

the o p e r a t i o n  of the agency's p r o g r a m  or if, after reasonable efforts 

at accommod ation, the injured employ ee cannot p e r f o r m  the essential 

functions of the p o s i t i o n  in a m a n n e r  that w o u l d  not endanger the 

h ealt h or safety of

(1) the employee because the job imposes an imminent and

substantial degree of risk to the employee; or

(2) others to a greater e xtent than if a non handicapped

person p e r f o r m e d  the job.

(h) Factors an agency may consider in d e t e r m i n i n g  undue hardship 

under (g) of this section include the current n u m b e r  of employees in 

the section or office, number and typo of facilities, size of budget, 

nature and cost of the accommodation needed, and the type, c o m p o s i­

tion. and structure of the work  force.

(i) N o t w i t h s t a n d i n g  any other p r o v i s i o n  of law, if an injured 

employee requests reemployment under (e) or (f) of this section and if 

the employee is able to p e rform the e s s e n t i a l  functions of the p o s i­

tion, the state m a y  not hire another p e r s o n  for that position except

an e m p loyee in layoff status for that jcb class.

(j) A  collec t i v e  bargai n i n g  a g r e e m e n t  u n d e r  AS 2 3 . A O . 070 - 

23.A O . 260 may not include terms c o n trar y to this section.

(k) In this section

(1) "agency" includes a department, division, office,

agency, board, commission, authority, or other o rgan i z a t i o n a l  unit of

the executive, legislative, and j u d ici al b r a nches  of state government

including the U n i v e r s i t y  of Alaska;

(2) " i n jur ed employee" or " empl oyee" m e a n s  a permanent,

-3- C SSSHB 3 1 8 (L&C)
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probationary,  or p r o v i s i o n a l  employee of an a g e n c y  who

(A) was injured on the job;

- ( B )  w h o s e  injury is a co mpen s a b l e  injury or condition 

u nder AS 23.30; and

(C) w h o  was laid off or t ermin ated after the injury.

* Sec. 2. N o t h i n g  in this Act modifies or terminates the terms of a 

collective b a r g a i n i n g  a g r e e m e n t  in e xistence on the e f f e c t i v e  date of this 

A c t .

C3SSHB 3 1 8 (L&C) -4-
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A/25/85  J

Origi n a l  sponsors: Szymanski, Collins,
and Rieger

BY THE L A B O R  AND
IN THE H O U S E  COMMERCE COMMITTEE

CS FOR S P O N S O R  SUBSTITU TE FOR H O U S E  BI LL NO. 318 (L&C)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  SESSION

A  BILL

For an Act entitled: "An Act r e l a t i n g  to r ights  of injured state e m p l o y­

ees ."

BE IT E N A C T E D  BY THE LEGIS L A T U R E  OF THE STATE OF ALASKA:

* Section  1. AS 2 3 . AO is amended by a d d i n g  a n e w  section to read:

Sec. 23.40.075. ITEMS NOT S U B J E C T  TO BARGAINING. The parties 

m a y  not n e g o t i a t e  terms contr ary to the r e emplo yment rights for 

injured state employees un der AS 39.25.158.

* Sec. 2. AS 39.25 is amended by a dding n e w  sections to read:

Sec. 39.25.157. POSI TION DESCRIPTI ONS. The d i v ision of p e r s o n­

nel, in c o n s u l t a t i o n  w i t h  the a p p r o p r i a t e  departme nt or agency, shall 

r e q uire the p repar a t i o n  of and shall m a i n t a i n  a p o s ition description 

for each p o s i t i o n  in the cla ssified and p a r t i a l l y  exempt services. 

The p o s i t i o n  d es cription shall describe the essential functions of the 

p o s i t i o n  and the actual skills and abilities requi red to p e r f o r m  the 

tasks a s s i g n e d  to the position. A  g e n eral r e q u i r e m e n t  for p hysical 

abilities m a y  not be imposed on a job c l a s s i f i c a t i o n  unless each 

p o s i t i o n  w i t h i n  the class requires the use of the physical  ability.

Sec. 39.25.158. R E E M P L O Y M E N T  R I G H T S  F O R  INJURED STATE EMPLOYEES,

(a) A n  injured employee is eligible for reempl o y m e n t  rights under 

this sectio.i if the employee requ ests to r e t u r n  to w o r k  for the state 

wi t h i n  90 days after receipt of a r e l e a s e  from a p h y s i c i a n  indicating 

that the employee is able to r eturn to full or m o d i f i e d  work.

(b) A f t e r  an employee r e q uests to r e t u r n  to work, the r e h a b i l i­

tation a d m i n i s t r a t o r  of the d i v i s i o n  of workers' c o m pensat ion or the

-1- CSSSHB 318(L&C)
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d i r e c t o r  of v o c a t i o n a l  r e h a b ilitation in the Depart ment of E d u c a t i o n  

shall r e v i e w  the request and cert ify that the employee is able to 

r e tur n to w o r k  u n d e r  (c) , (d), (e), or (f) of this section, or defer 

c e r t i f i c a t i o n  until the employee completes retrai n i n g  under (f) of 

this section.

(c) If the rehabilitation a d m i n i s t r a t o r  or the director of 

v o c a t i o n a l  r e h a b i l i t a t i o n  certifies that the employee it able to 

p e r f o r m  the tasks assigned to the employ e e ' s  former position, the 

agency shall r e e m p l o y  the employee w i t h i n  30 days after receipt of the 

c e r t i f i c a t i o n  unless the position no longer exists. If a permanent, 

p r o b a t i o n a r y  or provis ional employee is c u r r ently employed in the 

position, the a genc y shall layoff that p e r s o n  u n d e r  AS 39.25.150(13).

(d) If the employee is not e l i g i b l e  for reemployment under (c)

of this s e c tion but is able to p e r f o r m  the essen tial functions of the

position, then the a g ency shall r e e m p l o y  the employee in the p o s i t i o n  

after m a k i n g  a reaso n a b l e  accomm o d a t i o n  to the physical and m e n t a l  

limitations of the employee unless the p o s i t i o n  no longer exists. 

R e a s o n a b l e  a c c o m m o d a t i o n  m a y  include i m p osing w o r k  restrictions on the 

tasks p e r f o r m e d  b y  the employee, m a k i n g  job or site modificati ons  

n e c e s s a r y  to p e r m i t  the employee to p e r f o r m  the tasks of the position, 

r e m o v i n g  i n s t i t u t i o n a l  and a r c h i t e c t u r a l  barriers, and p r o v iding  

a d d i t i o n a l  support services.

(e) If the e m p loyee is not eli gible for reemployment under (c)

or (d) o f  this s e c t i o n  and if the a g e n c y  has a vacant position for

w h i c h  the emplo y e e  is qualified that is compar a b l e  in wage to the 

p o s i t i o n  the employe.: previously held, then the agency sha. 1 offer the 

em p l o y e e  the position. If the e m p l o y e e  is u n a b l e  to perform the 

es s e n t i a l  function s of a comparable p o s i t i o n  w i t h i n  the agency, then 

the empl o y e e  is e n t i t l e d  to r e em ployment in a comparab le position w i t h

CSSSHB 318(L&C) -2-
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a n o t h e r  agency if the employee is a b l e  to p e r f o r m  the essential f u n c ­

tions of that position.

(f) If the agency and other a g e n c i e s  in the state are u n a b l e  to 

r e e m p l o y  the employee in a p o s i t i o n  at a w a g e  comparable to the 

e m p l o y e e ' s  previous wage, the e m p l o y e e  m a y  r e quest reemployment a t  a 

l o w e r  wage or accept retraining u n d e r  AS 23.30.041. After c o m p l e t i n g  

the training  the employee may r e q u e s t  r e e m p l o y m e n t  in a position f o r 

w h i c h  the employee has been r e t r a i n e d  in the a g e n c y  from which the 

e m p l o y e e  was terminated. If the a g e n c y  cannot offer  reemployment, the 

e m p l o y e e  m a y  request reemployment i n  a position for w h i c h  the e m p l o y e e  

has been r e t r ai ned w i t h  another a g e n c y .

(g) A n  agency m a y  refuse to r e e m p l o y  or continue the e m p l o y m e n t  

of a former employee if r e a s o n a b l e  a c c o m m o d a t i o n  imposes an u n d u e  

h a r d s h i p  on the o p e r a t i o n  of the a g e n c y ' s  p r o g r a m  or if, after r e a s o n­

ab l e  effotts at accommodation, the i n j u r e d  employee  cannot perform t h e 

e s s e n t i a l  functions of the position in a manner that would not e n d a n ­

ger the h e a l t h  or safety of

(1) the employee b e c a u s e  the job imposes an imminent a n c  

s u b s t a n t i a l  degree of risk to the e m p l o y e e ;  or

(2) others to a g r e a t e r  extent than if a non ha n d i c a p p e d

p e r s o n  p e r f o r m e d  the job.

(h) Factors an agency 'may c o n s i d e r  in d e t e r m i n i n g  undue h a r d s h i p  

u n d e r  (g) of this section include t h e  'rent n u m b e r  of employees i n  

the s e c t i o n  or office, number and t y p e  _ .acilities, size of budget,, 

n a t u r e  and cost of the a c c o m m o d a t i o n  needed, and the type, c o m p o s i­

tion, and structure of the work force.

(i) N o t w i t h s t a n d i n g  any o t h e r  p r o v i s i o n  of law, if an i n j u r e d

e m p l o y e e  requests reemployment u n d e r  (e) or (f) of this section and i f

the e m p l o y e e  is able to perform the esse ntial functions of t h e
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p o s i t i o n ,  the state m a y  not hire a n o t h e r  p e r s o n  for that p o s i t i o n

e x c e p t  an employee in layoff status for that job class,

(j) A  col lec t i v e  bargaining agreement u n d e r  AS 23.4'$-„070 -

23.4 0 . 2 6 0  m a y  not include terms c o n t r a r y  to this section.

(k) In this section

(1) "agency" includes a  department, division, off ice,

a g e n c y ,  board, commission, authority, or other organizational u n i t  of 

the e xecut i v e ,  legislative, and j u d i c i a l  branch es of state govern m e n t 

i n c l u d i n g  the U n i v e r s i t y  of Alaska;

(2) " i n ju red employee" o r  " employee" means a permanent,

p r o b a t i o n a r y ,  or p rovisional  e m p l o y e e  of an a g ency

(A) w h o s e  injury is a compen s a b l e  injury or c o n d i t i o n  

tander AS 23.30; and

(B) w h o  was laid o f f  or term in a t e d  after the injury.

* Sec. 3. N o t h i n g  in this Act m o d i f i e s  or terminates the terms o f  a 

collective b a r g a i n i n g  a g r e ement in e x i s t e n c e  on the e f f e c t i v e  date of this 

Act.
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Oil and Gas Committee

^[lasffea H>tate H egttfla tu re
H o u s e  o f  R e p r e s e n t a t i v e s  

Representative Mike Szymanski

11920 Johns Road 
Anchorage, Alaska 9951 

Rhone (907) 3-19-3373
While in Session: 

Pouch V 
Stale Capitol 

Juneau, Alaska 99811 
(907) 465-4978/4979

April 26, 1985

TO: Representative Mike Navarre

Chair, House Labor and Commerce Committee

FROM: Representative Mike S z y m a n s k ^ % / ^

RE: Changes in Second CS HB 318 - Injured State Workers

As discussed in committee on Wednesday, the changes in this version of the

Committee Substitute for HB 318 incorporate the suggestions made by Frank 

Ray, Director of Personnel, for the State of Alaska. All of those changes 

were discussed and approved in committee.

Further, this version has two additional changes.

First, in response to your suggestion, Mr. Chairman, this version modifies 

Sec. 2(e) so that reemployment rights under this subsection apply only to 

"vacant" positions. This was a needed technical change.

Secondly, Sec. 2(k)(2)(b) is dropped in this version. Thus the definition 

of "injured employee" or "employee" now includes any permanent, 

probationary, or provisional employee of an agency whose injury or 

condition is compensable under AS 23.30. This change was suggested by the 

Director of the State Division of Worker's Compensation and is consistent 

with the intent of the legislation.

Thank you.
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BY THE L A B O R  AND
IN THE H O U S E  C O M M E R C E  COMMITTEE

CS F O R  S P O N S O R  S U B S T I T U T E  F O R  HOUSE BILL NO. 318 (L&C)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  SI3SI0N

A BILL

For an Act entitled: "An Act r e l a t i n g  to rights of injured state e m p l o y­

ees . 11

BE IT E N ACTE D BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 2 3 . AO is amended by adding a n e w  section to read:

Sec. 2 3 . A O . 075. ITEMS N O T  S U B JECT TO BARGAINING. The parties 

m a y  not n e g o t i a t e  terms c o n t r a r y  to the r e e m p l o y m e n t  rights for 

injured state employees u n d e r  AS 39.25.158.

* Sec. 2. AS 39.25 is amended by ad ding n e w  sections to read:

Sec. 39.25.15V. P O S I T I O N  DESCRIPTIONS.  The divis i o n  of p e r s o n­

nel, in c o n s u l t a t i o n  w i t h  the appro p r i a t e  department or agency, shall 

require the p r e p a r a t i o n  of and shall m a i n t a i n  a p o s i t i o n  description  

for each p o s i t i o n  in the c l a s s i f i e d  and p a r t i a l l y  e xempt services. 

The p o s i t i o n  desc ri p t i o n  shall describe the essential functions of the 

po s i t i o n  and the actual skills and abilities r e q u i i e d  to p e r f o r m  the 

tasks a s s i g n e d  to the position. A  general r e q u i r e m e n t  for physical 

abilities m a y  not be i m p osed on a job c l a s s i f i c a t i o n  unless each 

po s i t i o n  w i t h i n  the class requires  the use of the p h y sic al ability.

Sec. 39.25.158. R E E M P L O Y M E N T  RIGHTS FOR INJURED STATE EMPLOYEES,

(a) An i n j u r e d  employee is e ligible for r e e m p l o y m e n t  rights under 

this s e ction  if the employee requests to return to w o r k  for the state 

w i t h i n  90 days after receipt of a release from a p h y s i c i a n  indicating 

that the e m p loyee  is able to r e turn to full or m o d i f i e d  work.

(b) A f t e r  an employee r e q ue sts to r e turn to work, the r e h a b i l i­

tation a d m i n i s t r a t o r  of the division of workers' c o m pensat ion or the
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director of vo cational r e h a b i l i t a t i o n  in the Department of E d u c a t i o n  

shall r evi ew the request and c e r t i f y  that the employee is able to 

return to w o r k  under (c) , (d) , (e) , or (f) of this section, or defer 

certif i c a t i o n  until the e m p loyee completes retrainin g u n d e r  (f) of 

this section.

(c) If the r e h a b i l i t a t i o n  a d m i n i s t r a t o r  or the dir ector of 

v ocati o n a l  r e h a b i l i t a t i o n  c e r t i f i e s  that the employee is able to 

p e r f o r m  the tasks assign ed to the employee's former position, the 

agency shall reemploy the e m p loyee w i t h i n  30 days after receipt of the 

certi f i c a t i o n  unless the p o s i t i o n  no longer exists. If a permanent, 

p r o b a t i o n a r y  or p r ov isional e m p l o y e e  is currently employed in the
t ’ / i iM A .  *  4/ / I K  S 'z O . <  - f k t ~  / < $ '{ ( '&  f & B S -  i t *  '  * *'

— —  position, the ag encv shall j w d er- AS 39.25. 1 5 0 (IS)

(d) If the employee is not e l i gible for reem pl o y m e n t  u n d e r  (c)

of this section but is able to p e r f o r m  the essential functions of the

position, then the agenc> shall r e e m p l o y  the employee in the po sit i o n  

after m a k i n g  a reaso nable a c c o m m o d a t i o n  to the physic al and mental  

limitations of the employee u n l e s s  the posi tion no longer exists. 

R e a s o n a b l e  a c c o mmodation m a y  i n clude imposing w o r k  restri c t i o n s  on the 

tasks p e r f ormed by the employee, m a k i n g  job or site m o d i f i c a t i o n s  

n e c e s s a r y  to permit the employee to p e r f o r m  the tasks of the position, 

r e m o v i n g  institutional and a r c h i t e c t u r a l  barriers, and p r o v i d i n g  

additional support services.

(e) If the employee is n o t  e l i g i b l e  for r e e m p l o y m e n t  u n d e r  (c)

or (d) of this section and if the a g e n c y  has a v acant p o s i t i o n  for

w h i c h  the employee is q u a l ified that is comparable in w a g e  to the 

p o s i tion the employee p r e v i o u s l y  held, then the agency shall of fer the 

employee the position. If the e m p l o y e e  is unable to p e r f o r m  the 

essential functions of a c o m p a r a b l e  position  w i t h i n  the agency, then 

the employee is entitled to r e e m p l o y m e n t  in a comparable p o s i t i o n  with

C S S S H B  3 1 8 (L&C) -2-
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another a g e n c y  if the position- is v a cant and the employee is able to 

pe r f o r m  the essential functions of that position.

(f) If the agency and other agencies in the state are unable to 

reemplo y the employee in a position at a wage comparable to the 

employee 's previous wage, the employee m a y  request reemp loyment at a 

lower w a g e  or accept r e t r a i n i n g  u n d e r  AS 23.30.041. A f t e r  completing 

the t r a i n i n g  the employee may request r e e mployment  in a p o s ition for 

w h i c h  the employee has been  retrained in the agency. If the agency 

cannot offer reemployment, the employee m a y  request  reemploy ment in a 

p o s i t i o n  for w h i c h  the employee has been retrained with another 

agency.

(g) An a gency m a y  refuse to reemp loy or continue the employment 

of a f orm er employee if reasonable ac comm o d a t i o n  imposes an undue 

h a r d s h i p  on the operati on of the agency's p r o g r a m  or if, after r e a s o n­

able efforts at accommodation, the inj ted employee cannot p e r f o r m  the 

essential functions of the position in a m a n n e r  that w o u l d  not e n d a n­

ger the h e a l t h  or safety of

( 1 ) the employee because the job imposes an imminent and 

substant ial degree of risk to the employee; or

(2 ) others to a greater extent than if a n o n h a n d i c a p p e d  

person p e r f o r m e d  the job.

(h) Factors an agency may consider in determining undue h a r ds hip 

under (g) of this section include the current n u m b e r  of employees in 

the section or office, n u m b e r  and type of facilities, size of budget, 

nature and cost of the acco mm o d a t i o n  needed, and the type, c o m p o s i­

tion, and structure of the w o r k  force.

(i) N o t w i t h s t a n d i n g  any other p r o v i s i o n  of law, if ar. injured 

employee requests r e e mployment under (e) or (f) of this section and if 

the empl oyee is able to p e rform the essential functions of the
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position, the state m a y  not hire another p erson for that p o s itio n 

except an employee in layoff status for that job class.

(j ) A  collective b a r g a i n i n g  agree m e n t  u n d e r  AS 23. 40.070 -

23.40.260 m a y  not include terms c o n trary to this section.

(k) In this section

( 1 ) "agency" includes a department, division, office, 

agency, board, commission, authority, or other organi z a t i o n a l  u n i t  of 

the executive, legislative, and j u d ic ial branches of state gover nment 

including the Univer s i t y  of Alaska;

(2 ) "injured employee" or "employee" means a permanent, 

probationary, or p rovis ional employee of an agency w h o s e  injury is a 

compensa ble injury or conditio n under AS 23.30.

* Sec. 3. Nothing in this Act modif i e s  or terminates the terms of a

collectiv e b a r g a i n i n g  agreement i^ existen ce on the effective date of this 

Act.
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