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C O M M E N T A R Y HB-276

The 700% Solution-—A Billion Dollar Ripoff
By Paul J. And iow s

(A commentary in the April I 9 S 0  edition 
of Government Executive addressed the 
issue of the high cost of architecl-engineer 
services in Federal contracts. Thefollowig 
opinion!commentary is an update on that 
same issue and was submitted by a long­
time ( 1 9 4 6 - 1 9 7 3 )  Federal employee who 
is now retired from Government sendee 
but retains a strong interest in Federal 
expenditures. An attorney, Mr. Andrews 
spent much of his Federal service in the 
areas of supply, contracts, claims and 
compliance.)

O n e  of the obvious ways to reduce the 
federal deficit is to reduce the outlay of 
funds for federal procurement; and an im­
portant procurement technique to reduce 
prices is by competitive bidding or nego­
tiation. On August 11, 1983, President 
Reagan called on the heads of depart­
ments and agencies to increase price com­
petition in the $160 billion spent annual­
ly in federal procurement and restrict the 
use of noncompetitive procurement. As 
a part of its deficit reduction package, 
both houses of Congress drafted a “com­
petition in contracting" bill (S. 338 and
H.R. 5184).

The one exception, in the latter bill, to 
more “fair and open competition” is the 
procedures in the Brooks Act (sponsored 
by Rep. Jack Brooks and passed on Oc­
tober 27,1972), which forbids price com­
petition for architect-engineer (A/E) ser­
vices. A/E fees in federal procurement 
total about $5 billion annually. In the 
“Deficit Reduction Act of 1984” (P.L. 
98-369, enacted July 18, 1984), which 
combined the two bills, the Federal Pro­
perty Act was amended to provide (sec. 
309 (b)) that—"the term ‘competitive 
procedures' means procedures under 
which an executive agency enters into a 
contract pursuant to full and open com­
petition. Such terms also includes—

(1) procurement of architectural or 
engineering services cond"cted in ac­
cordance with title IX of tnis Act (40 
U.S.C. 541 et seq) [the Brooks Act]”. 
On April 25, 1978, antitrust action 

against the A/E industry (National Soci­
ety of Professional Engineers v. U.S.) 
culminated in the Supreme Court's deci­
sion that the traditional method of select­
ing A7Es without comparison of prices

was a "frontal assault on the basic policy” 
of the Sherman Anti-trust Act. But by 
then the A/E code of ethics prohibiting 
comparison of prices had been written 
into law (the Brooks Act, dated October 
27, 1972).

The current NSPE Code of Ethics (as 
revised, July 1981) rescinds section 11(c) 
of its previous code, recognizing the 
Supreme Court decision, and permits 
price negotiation for A/E services. The 
private client may now compare prices of­
fered by competing A/£s; but the federal 
government client is forbidden by the 
Brooks Act from making price compari­
sons. The new NSPE Coda also notes 
that “Engineers and firms may indi­
vidually refuse to bid for engineering ser­
vices. Clients are not required to seek 
bids for engineering services . . .  State 
registration board rules ô  professional 
conduct, including rules pn ‘.ibiting com­
petitive bidding for engineering services, 
are not affected and remain in full force 
and effect." As we shall observe later, the 
absence of price comparison results in a 
600 to 700 per cent price spread in the 
cost of A/E services. In other words, the 
Brooks Act alone insures that A/E ser­
vices which could be obtained for $50,000, 
will cost the federal government as much 
as $350,000.

A survey of the largest construction 
firms in the east revealed a definite move 
toward price comparison in the A/E selec­
tion process. Joe Wood of Marriott Cor­
poration said that for the design of hotels 
and facilities around the world they ask 
for A/E design proposals with prices, 
then select the proposals in the lower half 
of the price range and negotiate with the 
best qualified A/E. Alan Brangman said 
Oliver T. Carr Co. was paying time and 
service rates for A/E services but found 
the costs so high that the project man­
agers are now going into the market 
place to expand the pool of eligible A/Es 
and to negotiate lump sum prices with all 
A/Es qualified for the particular design 
job. Steve Hayes, Project Manager for 
the Washington-Baltimore area for Cabot 
and Forbes, who construct multi-story of­
fice buildings, said they use Skidmore, 
Owings and Merril as the A/E for their 
largest buildings; but in suburban areas 
(for .designs of smaller facilities) a 
feasibility design is developed, a pool of

qualified A/Es is selected and price is 
negotiated with all of them. The con­
sensus was that price comparison for A/E 
services is the definite j-end—in order to 
reduce costs of design work and continue 
to obtain highly qualified A/Es.

In its December 1972 report, the Com­
mission on Government Procurement 
recommended price competition as a 
“non-dominant factor” in selections of 
A/Es. Congressman Brooks, in the ensu­
ing 12 years has never sought review of 
the Brooks Act, although for most of 
these years he has been in a prime posi­
tion, as Chairman of the House Govern­
ment Operations Committee, to do so. He 
has repeatedly stated that the Act calls 
for 'fair and reasonable” prices and if 
administration of A/E procurement fails 
to curb excessive profits, it is not his 
concern, beccion 2753 of the recently en­
acted Deficit Reduction Act of 1984 final­
ly calls for a study of all factors in the 
procurement with recommendations from 
the Office of Federal Procurement Pol­
icy (OFPP), where the survey will be 
conducted.

In Auguot, 1983, the Inspector General 
of the Department of Transportation 
published an investigative report in which 
he reviewed 102 A/E grant-funded con­
tracts and concluded that there had been 
a loss of tens of millions of dollars to the 
American taxpayer. Fifty three percent 
of the contracts were entered into 
without the benefit of adequate cost 
estimates and analyses of A/E costs and 
68 percent of the contracts were not suf­
ficiently documented to show that reason­
able prices were obtained. Ten of the con­
tracts showed a price spread of 7 to 733 
percent for the same services. Frank 
Musica, Washington Counsel for the 
American Society of Civil Engineers, ex­
plained that price spreads of $50,000 to 
$300,000 (600 percent) were not unusual 
for A/E proposals on the same project 
because the federal agencies were unable 
to define adequately the scope of work. 
The anomaly in this assertion is that 
federal agencies also claim they cannot 
define adequately the scope of work for 
a particular project for the purpose of 
price comparison among the three best 
quailed A/Es selected. Having said that, 
the agency immediately enters into a con­
tract with the best qualified A/E in which
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scope of work is defined sufficiently to 
measure the A/E's performance.

The significance of the price spread is 
that so much of A/E design work is re­
petitive (such as rooms and other space 
units in a building) that prices paid in the 
■'ast become the basis for estimates by 
the government or the client for future 
design projects. Prices near the top of the 
600 to 700 percent spread, therefore, 
create a plateau estimated price for 
future projects. If the three best qualified 
A/Es are permitted to offer prices for 
comparison by the client, and the plateau 
price offered by the best qualified A/E is 
at the top of the 700 spread, the prices 
offered by the other two best qualified 
A/Es could introduce competition at the 
300 percent and 100 percent level. The 
A/E industry price fixing rate schedu,-s, 
of course, keep prices at the 700 level. 
And if over 98% of A/E contracts are 
awarded by the federal government to 
the best qualified A/E at the 700 level the 
inflationary trend in prices is obvious. 
Notwithstanding this inflationary trend, 
in the 12 years that the Brooks Act has 
been in effect, no effort has been made 
by the Federal Government to survey the 
prices for A/E services.

The absence of requirements for com­
petitive price negotiation in the A/E 
selection process is the crux of the pro­
blem of excessive profits. The DOT audit 
found that “in 36 percent of the 102 A/E 
contracts reviewed, available evidence 
indicated that A/E firm proposals were 
apparently accepted without analysis or 
efforts to negotiate reasonable prices. 
It appeared that these grantees did not 
have either the capability or the incentive 
to conduct meaningful (price) negotia­
tions with the A/E firms."

From the time the Brooks Act was 
enacted, price neogitation has been a 
charade. The A/E selected as best quali­
fied prescribes the industry fixed price for

the services required. The federal or 
grantee client must accept this price or 
lose that A/E. 'f’l.e client knows if he goes 
to the other selected A/Es he will be of­
fered the same industry rates on a take- 
it or leave-it basis. So, why lose the best 
qualified A/E?

Statistics bear this out. In 1979, the 
Department of Defense reported to a 
House Committee that "It is estimated 
by the military that less than two percent 
of contract negotiations are formally ter­
minated with the top-ranked (A/E) firm 
and negotiations undertaken with the 
second-most-qualified firm, and almost 
non-existent when negotiations are 
undertaken with the third or lesser- 
ranked firm”. In the Military Construc­
tion Program in fiscal years 1979, 1980 
and 1981 the Navy and Army awarded 
480 A/E contracts—474 to the best-qual­
ified firm and 6 to the second (or 98.7 per­
cent to the best-qualified firms). Efforts 
by the Corps of Engineers to test com­
petitive pricing for A/E services were 
thwarted by the Department of Defense 
and Congressional committees on the 
ground that such tests were forbidden by 
the Brooks Act.

The Comptroller General continues to 
issue reports favoring a form of price- 
competition for A/E services but refrains 
from raising the subject when testifying 
on procurement legislation. However, in 
presenting the views of the Department 
of Justice on the OFPP draft "Proposal 
for a Uniform Federal Procurement Sys­
tem”, dated February 12,1982, Assistant 
Attorney General Robert A. McConnell, 
in his letter of February 20,1982, stated 
that although Justice supported the pro- 
competitive policy objectives of the pro­
posal, " . . .  we strongly believe it to be 
deficient in not requiring competitive pro­
curement of architect and engineering 
services." Justice recommended repeal of 
the Brooks Act and elimination of "the

current anticompetitive restraints upon 
A/E services procurement." Apparently 
in conformance with the Administration's 
pro industry policy, the OFPP ignored 
the “strong" advice of Justice with re­
spect to A/E procurement reform when 
it sent its final System proposal to the 
Congress

The primary factors in the selection 
process /or other professional services is 
the professional competence of those who 
will do the work and the relative merits 
of proposals for the end products. The fee 
to be charged is not a dominant factor but 
price comparison is required. It is this lat­
ter factor which is missing under the 
Brooks Act.

Professionals who perform work simi­
lar to that performed by A/Es have 
sought to be included under the Brooks 
Act. Appeals to the Comptroller General 
of the United States by the Association 
of Soil and Foundation Engineers, and by 
other engineering firms referenced in 
that opinion, to be exempt from price 
competition for services their members 
performed that were related to A/E ser­
vices, were denied because the Brooks 
Act procedures are strictly limited to such 
services "when performed by A/E firms.” 
However, the surveyors and mappers 
have prevailed; 97 Stat. 311 adds their 
services to the Brooks Act. This was ac­
complished by a floor amendment intro­
duced by Senator Charles Percy to the 
supplemental appropriations act of 1983 
(P.L. 98-63). Other professionals (real 
estate appraisers, lawyers and others) 
have sought, over the years, to get aboard 
the gravy train that has profited the A/Es 
so much.

With the support of the Brooks Act, 
sole source procurement of A/E services 
at prices fixed by the industry have lulled 
state and federal contracting and admin­
istrative officials into a state of euphoric 
disregard of all sound contracting prin­
ciples. Money is poured into A/E projects 
with no evaluation of cost or accountabil­
ity required. The rationale is that the ulti­
mate cost of the design concept, whatever 
it is, will be justified in the construction 
to which it is applied. The logical control 
is to be found in some kind of price com­
petition. The A/E lobby in Congress is 
betting its money against such a retreat 
from the status quo.

It is encouraging that the Deficit Re­
duction Act of 1984, in its final provision, 
calls for a study of procurement of pro­
fessional services, including A/E services. 
The report on the legislation (House Re­
port 98-861) proposes a system in which 
all qualified persons be encouraged to 
submit a competitive proposal in response 
to each solicitation for services "and in 
which the award is made to the bidder on 
the list who can perform the service for 
the lowest over-all cost.” This is the light 
at the end of the tunnel. May this com­
mentary contribute to the study of pro­
curement of A/E services.
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prospective client to compare services on the basis of price prior
e n e i ■

3eIectlon,. and It presumes that the contract 'will go to the qualified fi

selection, i . ' are similar to the Brooks bill and the Hodel Code; twelve spe 

ifically exempt A/E selection from competitive Mdding; two prohibit biddii 

for A/E services by law; one permits agencies to request price proposals i 

their discretion (Georgia); and one requires price proposals (Karyland). Tab! 

1 summarizes these state statutes.

States calling for selection based on qualification;
(with procedure requiring ranxing of firms, negotiation on scope of project 
and fee with the top firm. If no contract can be reached, negotiations are 
terminated and taken up with the s cond ranked firm, etc.)

submitting the lowest price.^ Of the 29 states which have statutes on A

TABLE 1

SUMMARY OF STATE LAWS

States which orohibit comoetitive blddlna for A/E services in Law:

Tennesee Texas

States which exemot A/E services frcm aeneral bidlina reauirements:

California
District of Columbia
Hawaii
Illinois
Kentucky
Missis5ippi-by attorney

New Sersey 
Mew York - by state 
c o m D t r o l l e r’s opinion 
Ohio
Oklahoma
Pennsylvania
Wyominggeneral's ruling

California
Connecticut
Colorado
Delaware
Florida
Kansas As and Es 
Kentucky 
Louisiana 
Maine
Massachusetts 
Minnesota •

(1973)
(1979;
(1979)
(1976) 
(1973)
(1977)
(1978) 
(1975)
(1979) 
(1975) 
(1975)

Nebraska 
New Hampshire 
New York State 
Oklahoma
Penr.sylvania-building

construction offices 
couth Carolina 
Texas 
Utah

V i r g i n i a

W a s h i n g t o n

(1973) 
(1973) 
(19S0) 
(197<0 
(1975)

(197*0
(1971)
(1980)
(1950)
(1951)

^"Report of the CSA Special Study Committee on the.Selection of 
Architects and Engineers,” Part IV, Appendix F, p. 1 (3une 197*0.



ATTACHMENT 3

Appendix A PUBLIC LAW 92-582; 92ND 
CONGRESS, H.R. 12807; 
OCTOBER 27 ,1972

AN ACT
To amend the Federal Procerty and Adminis­
trative Services Act ot 1949 in orcer to estab­
lish Federal policy concerning me selection ol 
firms and individuals to perform arcnitectural. 
engineering, and reiatea services tor the Fed­
eral Government.

Be it enacted by the Senate ana House o l 
Representatives c l tbe United States ot Amer­
ica m Congress assemc'ed. That the Federa! 
Procerty and Administrative Services Act of 
1949 (40 U S C  471 et sea ) is amerced by 
adding at the end tnereol tne following new 
title 1
'TITLE IX-SELECTION OF ARCHITECTS
ANO ENGINEERS
"Definitions

Sec 901 As useo m this t*t:e—
“ ( 1 ) The term tirm means any individual, 

firm, panr.ersmo. corco-aton. association, or 
otner legal entity cernmnea by law to oractice 
the professions ol architecture or engineer­
ing.

"(2) The term agency head means the 
■ Secretary. Admims.rator. or head of a de­

partment. agency, or bureau ol the Federal 
Government 

"(3) The term arch.tectural and engineer­
ing services' induces tnose professional serv­
ices ot an architectural or engineering nature 
as wen as incidental sendees that memoers of 
these professions and those m their employ 
may logically o r lustifiady perform >
"P o lic y

Sec. 902 The Congress hereby declares if 
to be me policy ot the Federal Government to 
publicly announce all recuirements lor archi­
tectural and engineering services, and to "e - 
no'iate contracts lor arch-'acv-'rat qn~ri " . gi-
p p p r n o  : u r y f j c  ~  * '  s  .*,» i l g r r . n r . Q ' f

''̂ tonCb? 200 G'JSĥ CA/'On *01 »~a of
ii v i» :z,r aoa

ff l ic.n" j  p*
Requests tor cuta on arcnitectural and engi­

neering services 
"Sec. 903. i  the procurement of architec­

tural a ra  engineering services the agency 
head snail encourage iirms engaged in the 
lawlul practice ot tr.e>r pro'esson to submit 
annually a statement ol Cuaiitications and 
performance d3ta Tre agency read, lor each

proposed protect, shall evaluate current state­
ments ol aualilications and performance data 
on tile with the agency, together with those 
that may be submitted by other Iirms regard­
ing the proposed protect, and shall conduct 
discussions with no less than three Iirms 
regarding anticipated concepts and the rela­
tive utility ol alternative methods ot approach 
lor lurmshing the required services and then 
shall select therefrom, in order ol preference, 
based upon criteria established and publisned 
by mm. no less than three o l the f ms deemed 
to be the most highly qualified Vo provide me 
services required.
"Negotiation o l contracts lo r  arcnitectural and 
engineering services

"Sec 904 (a3 Tno agency head sM'i nego­
tiate a contract witn me merest t rm
tor -srer »a. ,r'o encir.ee'.na ;e ’ vires at 
ccrrr--o<:v nr — - j  -c e r c \ • • -ho de­
termines is :air ana reasonao.e to me uovern- 

l ; .c  .— .Tfjking such determination, the 
agencv head snaii lave into account tne esti­
mated value of me services to be reocerea 
the scope, complexity, and professional na­
ture tnereol

(b) Should the agency head be unabte to 
negotiate a satis actory contract with the firm 
considered to be \ e most auatilied. at a price 
he determines to bi lair and reasonable to the 
Government, negotiations with that tirm should 
be formally terminated The agency head 
should then undenake negotiations with the 
second most quailed firm Failing accord 
with the second most qualilied firm, the agency 
head should terminate negotiations Tne agency 
head snouid then undertake negotiations with 
the third mcst qualified lirm 

"(c) Should the agency head be unable to 
negotiate a satisfactory contract with any ol 
the selected Iirms he shall select additional 
Iirms in order ol their competence and auali- 
tication and continue negotiations in accord­
ance with this section until an agreement is 
reached 3 

Approved October 27 ,1972 .
' A r c n a e c i s  a n a  e n c  n e e r s  F e c e r a i  s e - e c i  o n  d o ;  y 

e s t a o i ' s n m e n t  6 3  S t a i  3 7 7 . 8 2  S r a i  1 1 0 4  

•’ 8 6  S l a t  1 2 7 8  

’ 8 6  S l a t  1 2 7 9  

LEGISLATIVE HISTORY
H O U S E  R E P O R T  N o  9 2 -1  t 8 S  ( C o m m  o n  G o v -  

e r n m e m  O c e r a i i o n s i

S E N A T E  R E P O R T  N o  9 2 - 1 2 1 9  ( C o m m  o n  G o v -

ern.-rentOce'al'ons)
C O N G P E S S ' O N A L  R E C O R D  V o l  1 1 8 C 9 7 2 )  J u l y  

2 6  c o n s o e r w  a ^ o  c a s s a o  n o u s e  O c t  » 4 . c o n s ' a -  

e i e a  a n a  c a s s e o  E e r a i e
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San Francisco's Pa lace  o l F ine Arts (1 9 1 5 ) by B ernard  M aybeck

Convention ’85 
Will Show How 
To Integrate 
Design Trends 
Into ‘Value 
Architecture’
How c a n  a rch itec ts  ap p ly  the 
newest d e s ig n  techn iques to 
create q u a lity  fac ilities  for the e l­
derly. ene rgy-e ffic ien t "sm art" 
new b u ild in g s , space-e ffic ien t 
interiors and other pro iects that 
produce pro fits for the ir c lien ts  
and them se lves?

The 1985 AIA National C on­
vention in  San Francisco, June 
3-12, w i l l  feature 10 in form ation- 
packed hours of spec ia l des ign  
program s to he lp  arch itects Inte­
grate new  techn iques into the 
various face ts  of “ value a rch itec ­
ture. “

The "Va lue A rch itecture" con ­
vention's (our p io fessiona l inter­
est program s, covering design 
for ag in g , research and design, 
interior d e s ig n  and the 1985 AIA 
design aw ards, w ill com plem ent 
a w ide ran ge  of professional de ­
velopm ent sem inars, sm all- 
group con su lta tion s  m d  theme 
programs. (See M em os #680  
and # 6 8 1 .)

The w o rkshop  on "D esign for 
Aging" w i l l  review the spec ia l 
needs, in fo rm a tion  sources and 
design g u id e lin e s  ava ilab le  (or 
all e n v iro n m e n t— from indepen­
dent l iv in g  com m unities to 
health, recreational, cu ltu ra l and 
ex iended-nurs ing-care fac ilities  
—for the fastest grow ing segm ent 
of Am erica 's popu lation.

This com prehensive  program  
will be le d  by form er AIA Board 
member Sam uel A. (Pete) Ander­
son III of R ichm ond and M artin H. 
Cohen. FAIA. New York City.

Another m -deoth program  w ill 
presem h ig h lig h ts  of Ihe Insti­
tutes Research and D esign 85"

conference to be he ld th is M arch 
in Los Angeles, where a rch itec ts  
are expected  to explore state-of- 
the-art f in d in g s  from a rch ite c ­
tural research and technology.

This w orkshop w ill em phasize 
the a p p lica tio n  of new des ign  
and m anagem ent tools—e s p e ­
c ia lly  com puters— lo energy­
conscious des ign , life safety and 
codes, b u ild in g  redesign, de s ig n  
ol sp e c ia lize d  fac ilities  and en ­
vironm ental needs.

M oderated by Earle W. Kennett 
of the AIA Foundation's research 
departm ent, the research and d e ­
sign program  w ill feature se ­
lected papers from the M arch 
conference,

Interior design 's  value as a 
p ro iect-enhancing service to c l i ­
ents w ill be addressed in the 
"D esign ing Value Interiors" w ork­
shop. Partic ipants w ill exam ine 
how in te rio r de s ig n  has em erged 
as one o l the lastest-grow ing d i ­
m ensions of the design profes­
sion and how it can becom e one 
of the m ost p ro fitab le  services o f 
arch itecture firms.

The in te rio r de s ig n  w orkshop 
w ill be led  by M ichae l B rill, presi • 
dent of the Buffalo O rgan iza tion  
lor Socia l and T echno log ica l In­
novation.

The fina l de s ig n  program  w ill 
in c lude  a series of pane l d is c u s ­
sions of A IA  H onor Award-w in­
ning pro jects for 1985— from per­
spectives of both the a rch itec t 
and the c lien t. Panelists w ill d is ­
cuss how qu a lity  de s ig n  adds 
"va lue"— m onetary and other­
w ise— to an arch itec tu ra l pro ject.

Essex (Conn.) a rch itec t Mark 
S im on w ill m odera te these d is ­
cussions.

“This year's de s ig n  program s 
offer a un ique  and va luab le  o p ­
portun ity lo r a rch itec ts  to learn 
more about des ign  exce llence 
and the too ls for crea ting  it," ex­
p la ined  1985 convention cha ir­
man Joseph M on ticc io lo , FAIA.

Qualifications 
Or Price: how 

[.Should States 
Select A/Es for 
Public Projects?
W hich is more cost-e ffec tive  for 
state governm ents: S e lec ting  ar­
ch itects and eng inee rs  p rim arily  
on Ihe basis o f q u a lific a tio n s  or 
on the basis o f the ir fees?

This question is  the tocus of a 
recant AIA s tudy com paring  the 
experience o l M aryland, w h ich  
se lects a rch itec ts  and eng ineers 
on the basis o f p rice  and other 
qualifications, and Florida, which 
em phasizes tecn m ca l q u a lif ic a ­
tions in the se lec tio n  system.

The A lA -supported  "Bronks 
Act" approach to g ra n tin g  pu 'lie  
bu ild in g  con tracts, sp e c ify in g  
that A/Es be se lec ted  on the ir 
qua lifica tions sub je c t to nego tia - 
‘ ron of (air and reasonable com ­
pensation, is used  by m ost lo ­
ca lities ; the federa l governm ent 
and Ihe m aturity o f state govern­
ments, in c lu d in g  F lorida.

Maryland, however, has advo­
cated its se lec tio n  p rocess as 
more cost-e lfec tive  than the tra d i­
tional "Brooks A c t” approach , 
thus prom pting the  AIA to in c lud e  
M aryland in the study.

F lorida was se lec ted  for com ­
parison because, until p r ic e  en­
ters the process, its A,E se lec tion  
is s im ilar to M aryland 's.

The study co n c lu d e s  that 
M aryland's A/E se lec tio n  process 
" is  s ig n ifica n tly  more tim e -co n ­
sum ing and expens ive  than Flor­
ida's," acco rd in g  to A IA  Board 
m em ber David E. Lawson, cha ir­
man of the A IA  A/E S e lection  
C onsulting Group.

In Maryland, total costs ol the 
AfE portion of the caDital con­
struction process average 13 per­
cent of estimated construction 
costs: but in Florida they average 
only 6 8 percent. While A.-E tees



are lower in Maryland than in Flor­
ida. "the added costs of the Mary­
land process far outweigh the 
savings in A/E fees," reports the 
study.

These added, costs are in part 
the result of a la rger ad m in is tra ­
tive staff and budget necessary 
for p reparing  de ta iled  program s 
on w h ich  arch itects and e n g i­
neers can subm it p rice  p ro­
posals, These program  d e s c r ip ­
tions a lso  take add itiona l p repa­
ration and review tim e, resu lting 
in cos tly  delays.

W hile  M aryland requires the 
con s ide ra tion  of both p rice  and 
technical competence when award­
ing coi 2Cts, the study finds that 
p rice  is  becom ing  the dom inant 
factor in the system.

Ol the last 40 pro jects aw arded 
by the M ary land  D epartm ent of 
G enera l Services p rio r to June 
1983, 33 (83 percent) went to the 
firm s w ith  Ihe lowest p rice  p ro­
posals.

A lthough both state govern­
ments are p leased w ith  the ir A/E 
se lec tio n  procedures and the 
qu a lity  of the b u ild in g s  that e- 
sult, A/Es in M aryland are e- 
sentful of its system.

“ M ost A/Es who des ign  state 
protects in M aryland d is like  the 
system, w h ich  they feel rewards 
them inadequate ly ." reports the 
study.

The M ary land system, w h ich  
requires com pe ting  firm s to sub ­
m it e labora te  techn ica l p ro­
posals accom pan ied  by fixed 
prices, results in extraord inary 

. costs to firm s that com pete but 
are not aw arded contracts. These 
costs are eventually passed on to 
consum ers of A/E services, ac- 
cr  m g to the study

co n ta c t: Nancy Som erville. 
AIA governm ent affairs, (202) 
626-7386.

New AIA/SC 
Specifications 
For High-Tech 
Buildings Can 
Ease Design 
Problems
To he lp  a rch itec ts  adap t to 
ra p id ly  cha ng ing  construction 
technology, the AIA Sen/ice Cor­
poration is exp an d in g  its Master- 
Spec system  by deve lop ing  spec­
ifica tions  for a new generation of 
h igh ly  autom ated bu ild in gs .

S pe c ifica tions  for these so- 
c a lle d  “ in te llig e n t" b 'li ld in g s  are 
des igned  to 2 llev ia te  problem s 
for des ign  pro fessionals who 
have lim ited  experience  working 
w ith  h igh -te chno lo gy  construc- 
'io n  systems.

Entering the m arke tp lace in the 
wake of the AT&T divestiture and 
the exp los ion  of com pu te r tech­
nology, “ in te llig e n t" system s use 
a network o f sensors to determ ine 
a b u ild in g s  environm ent, and 
com puters and m icrocom puters 
to ad just b u ild in g  contro ls to 
ever-changing cond itions.

MasterSpec will now empha­
size transmission media, tele­
communications systems, light­
ing. building controls, signaling, 
energy-management systems and 
building automation.

S pecifica lly , new bu ild in g  con ­
struction techno log ies  for trans­
m itting  audio, v ideo  and data 
s igna ls  m ay s ig n ifica n tly  arfect 
a rch itec tu ra l designs.

These s igna ls , genera lly  trans­
m itted through e lectron ic  cables, 
can now be sent w ith  liber o p ­
tics— a m uch sm a lle r m eaium 
Use of fibe r op tics  can dram at­
ica lly  alter the am ount and *vce of 
space necessary to accc. rm o- 
date transm ission equipm ent in 
new bu ild in gs .

Contact: W illiam  A ird . A IA  SC. 
(202) 626-7371

6 ‘Energy in 
Architecture’ 
Workshops Are 
Scheduled for 
Early 1985
A rch itec ts  can con tinue  to sha rp ­
en the ir know ledge and sk ills  in 
energy-conscious des ign  by tak­
ing advan tage of the Institu tes 
com prehensive "Energy in A rch i­
tecture" w orkshops th is year 

The schedu le  for th is w inter 
and spring :
— “ M icrocom puter-Based Energy 
A na lysis (level 4a), Feb. 28. Mor­
aine Valley C om m unity Co llege. 
A rgonne. III.:
— Energy in Design: “Tech­
n iques” (level 2), Feb. 28 -M arch  
1, A IA B u ild ing , Washington. 
D.C.;
— “Energy-C onscious R edesign" 
(level 3c). M arch 21 -22 , Kona Kai 
C lub, San D iego;
—  ’Energy in D esign: Process" 
(level 3a), M arch 28 -29 . AIA 
B u ild ing , W ashington. D C.;
— “ M ic rocom pu te r” (4a), A p ril 15, 
San D iego ;
— "R edesign" (3c), A p ril 25 -26 , 
AIA 3 u ild in g , W ashington, D.C.

Registra tion fees w ill remain 
the same for A IA m em bers in 
1985 but w i '1 increase for non­
m em bers.

Contact: Bre Ja Henderson, 
A IA professions developm ent, 
(202) 626-7353

Design Firm 
Management T< 
Be Examined a 
D.C. Conferenci 
March 13-15
M anagem ent techn iques  an 
spec ify ing  s tra teg ies to prepar 
design p ro fessiona ls for 21 s 
century cha lle ng es  w ill be e> 
p lored at the firs t C onsu lting  Er 
gm eers E xposition and Manage 
ment Conference, M arch 13—15 
at the W ashington (D .C .) Conven 
tion Center.

The com prehensive  confer 
ence. cosponsored by ACEC ant 
C onsu lting E ng ineer m agazine 
w ill iden tify  new m arkets for de 
s ign firm s and exam ine how firm: 
should be structured to tap  thesi 
markets.

More than 2.500 d e s ig n  profes 
s ionals from across the nation an 
expected to attend the confer 
ence, w h ich  w ill feature 60 man 
agem ent sessions, over 75 tech 
n ica l sem inars and an extensive 
exposition show casing cornpa 
nies that offer p roducts  and ser 
v ices for des ign  professionals.

Carrying the them e “ On Track 
to Ihe 21st Century . . . .  Trends. 
Traps and Targets," the three-day 
conference w ill o ffer a four-track 
program  w ith  sem inars on m an­
agem ent developm ent, vendor/ 
spec ifie r relations, trends in e n g i­
neering p ra c tice  and m e thodo lo ­
g ies for in te rna l p ra c tice .

General session speakers w ill 
inc lude  M arvin Cetron, the futur­
ist who addressed the 1984 AIA 
National Convention: Lee lacoc- 
ca, cha irm an of C hrys ler s board; 
Paul G oldberger. New York Times 
architecture c r it ic ; A be l W olman. 
educa to r and author of The Liva­
b le  City, and Samuel C. Florman. 
a construction  com pany execu­
tive Contact: L inda O swald. 
S lack Inc.. (609) 848-2147.

2 V e m o  .jn-ijiy 2 3  -905
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IN THE SENATE BY STURGULEWSKI A ND  RODEY

SENATE B I L L  NO. 204 

IN THE LEGISL A T U R E  OF THE STATE OF A L A S K A  

FOURTEENTH L EG I S L A T U R E  - FIRST SESSION 

A BILL

For an Act entitled: "An Act r e l ating to contracts for architectural,

engineering, and land surveying services; and p r o v i d­

ing for an e f f ective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.98 is amended by adding a new section to read:

Sec. 36.98.043. ARCHITECTURAL, ENGINEERING, AND LAND SURVEYING 

CONTRACTS. (a) N o t w i t hstanding the provisions of AS 36.98.010(3) and 

36.98.040, a state agency shall negotiate a contract wi t h  the most 

q ualified and suitable firm or per s o n  of d e m o n s t ra t e d  competence for 

architectural, engineering, or land surveying services. The state 

agency shall award a contract for those services at fair and 

reasonable compensation as d e t er m i n e d  by the state agency, after 

consideration of the e stimated value of the services to be rendered, 

and the scope, complexity, and professional nature of the services.

(b) If negotiations w i t h  the most qualified and suitable firm or 

person u nder (a) of this section are not successful, the state agency 

shall negotiate a contract w i t h  other qualified persons or firms of 

demonstrated competence, in order of public ranking. The state agency 

may reject all or part of a proposal.

(c) This section does not apply to contracts awarded in a s i t u a­

tion of public necessity if the pe r so n  responsible for e x e cution of 

the contract on behalf of the state agency certifies in writ i n g that a

situation of public necessity exists.

(d) In this section "state agency" has the mean i n g  g iven in

-1- SB 204



1 AS 36.98.080(5), but also includes political subdivisions of the state

2 when the political subdivision seeks architectural, engineering, or

3 land surveying services for a project that is funded entirely or

A partially by state funds.

5 * Sec. 2. This Act applies to requests for bids or proposals for archi-

6 tectural, engineering, and land surveying services issued after the effec-

7 tive date of this Act.

8 * Sec. 3. This Act takes effect immediately in accordance w ith AS 01.--

9 10.070(c).

10
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Dept, o f T ransporta t ion & Public Facilit ies

BI L L  n o :  h b  2 7 8

T I T L E :  A n  A c t  R e l a t i n g  to C o n t r a c t s  for
A r c h i t e c t u r a l ,  E n g i n e e r i n g ,  a n d  L a n d  

___________ S u r v e y i n g  S e r v i c e s ________________________

a p p r o v e d :

d a t e :

R. J. Knapp 

Commissioner • r

Th e D e p a r t m e n t  of T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s  
a c k n o w l e d g e s  the m e r i t s  of the a r g u m e n t  that l o w  bi d s e l e c t i o n  
for p r o f e s s i o n a l  d e s i g n  s e r v i c e s  c ou ld  lead to u n d e s i r a b l e  cost 
and o p e r a t i n g  e f f i c i e n c y  p r o b l e m s  w i t h  the f a c i l i t i e s  c o n s t r u c t e d  
as a re s ul t  of th ese  d e s ig ns . In c e r t a i n  cases, the p r a c t i c e  of 
b i d d i n g  co uld  put the p u b l i c  in a po si t i o n ,  of p a y i n g  for 
f a c i l i t i e s  w h i c h  a re  no t in the b e s t  i n t e r e s t  of the p u b l i c  even 
tho u gh  s u b s t a n t i a l  sums a p p e a r  to h a v e  .been " s a v e d "  d u r i n g  the 
d e s i g n  phase. Th e D e p a r t m e n t  s u p p o r t s  the c o n c e p t  of f l e x i b l e  
s e l e c t i o n  c r i t e r i a  e n a b l i n g  the D e p a r t m e n t  to a d j u s t  the n u m b e r  
and w e i g h t i n g  of v a r i o u s  f ac to rs  for s e l ec ti on , i n c l u d i n g  cost  to 
d e si gn . T h e r e  r e m a i n  n u m e r o u s  c l a s s e s  of d e s i g n  p r o f e s s i o n a l  
c o n t r a c t s  w h e r e i n  p r ic e c o n s i d e r a t i o n  can c o n t i n u e  to be of v al ue  
to the s t a t e  ( a r c h i t e c t u r a l  r e v i e w s  fo r code c o m p l i a n c e ,  pr o je ct s 
w h i c h  h a v e  a w e l l  c'jfined d e s i g n  and c o n s t r u c t i o n  scope, and 
v a r i o u s  so rts  of c o n s u l t i n g  s e r v i c e s ) .

Th e D e p a r t m e n t  b e l i e v e s  that  the m a j o r  in t en t of the p r o p o s e d  
l e g i s l a t i o n  c o ul d be a c c o m p l i s h e d ,  and our  c o n c e r n s  al l e v i a t e d ,  
if the l a n g u a g e  of the b i l l  i n c l ud ed  a l i m i t a t i o n  on the ex t en t 
to w h i c h  p r i c e  c o u l d  be c o n s i d e r e d  for de s i g n  o r i e n t e d  c o n t ra ct s.  
The S ta te w i s h e s  to in cl ude  p r i ce  as a fac tor  in s e l e c t i n g  AE&LS' 
s e r v i c e s  when, in the j u d g m e n t  of  the State, the scope, nature, 
and a m o u n t  of s e r v i c e s  r e q u i r e d  are s u f f i c i e n t l y  d e f i n e d  so as to 
r e a s o n a b l y  e n a b l e  p r o p o s i n g  firms or i n d i v i d u a l s  to co m p e t e  w i t h  
a s u b s t a n t i a l l y  e q u a l  u n d e r s t a n d i n g  a n d / o r  i n t e r p r e t a t i o n  of the 
s e r v i c e s  re qu i r e d .

The D e p a r t m e n t  s u g g e s t s  a d d i n g  the f o l l o w i n g  l a n g u a g e  to S e ct io n 
3 6 . 9 8 . 0 4 3  of  SB 204:

(d,) N o t w i t h s t a n d i n g  an y o t h e r  p r o v i s i o n s  of this sectio n,  
the S t a t e  m a y  i n c l u d e  p r i c e  as a fa c t o r  in s e l e c t i n g  AE&LS' 
s e r v i c e s  when, in the j u d g m e n t  of the State, the scope, 
na t ure , and a m o u n t  of s e r v i c e s  r e q u i r e d  are s u f f i c i e n t l y  
d e f i n e d  so as to r e a s o n a b l y  e na b l e  p r o p o s i n g  firms or 
i n d i v i d u a l s  to c o m p e t e  w i t h  a s u b s t a n t i a l l y  equal 
u n d e r s t a n d i n g  a n d / o r  i n t e r p r e t a t i o n  of the s er vi c e s  
r e qu ir ed . /Tn o r d e r  to i n c l u d e  p r i c e  as a fa ct o r in 
s e l ec ti on , tne S ta te  m u s t  h a v e  at least on e pe rs o n  invol ved  
in the e v a l u a t i o n  o f p r o p o s a l s  w h o  is r e g i s t e r e d  in the 
St at e of A l a s k a  in the p r i m a r y  A r c h i t e c t u r a l ,  E n g i n e e r i n g  or 
Land S u r v e y i n g  d i s c i p l i n e  of the c o n t r a c t -̂

I " I  I m l l l i ' l  I I I I  HI  Itlill l u l l  i . . i l l  l i l l '.a il I I t l M l l l . l l l L M 1 i l l .  - I I I ! )  .W t h ! .



KB 278  F i l e  C o n t e n t s

March 2 0 ,  1 985  Wednesday

, 1 )  B i l l  Summary —  L e g i s l a t i v e  R e p o r t i n g  S e r v i c e

2 )  O v e r v i ew  —  R, P o pp e ,  Comm it t ee  S t a f f

3 )  A l a s k a  S t a t u t e s  3 6 . 9 8

4 )  F i s c a l  No te  —  D e p t ,  o f  A d m i n i s t r a t i o n

5 )  P o s i t i o n  S t a t em en t  —  D e p t ,  o f  A d m i n i s t r a t i o n

6 )  S u p p l em en t a l  M a t e r i a l s  s u p p l i e d  by a r e p r e s e n t a t i v e  o f  t h e  
A l a s k a  C h ap t e r  o f  t h e  Ame r i c an  I n s t i t u t e  o f  A r c h i t e c t s

a )  R e p o r t  o f  t h e  f e d e r a l  GSA S p e c i a l  STudy Commit tee  on th e  
S e l e c t i o n  o f  A R c h i t e c t s  and E n g i n e e r s  ( J u n e ,  1 9 7 4 )

b )  A R t i c l e :  "Why n o t  c o n t r a c t  f o r  a r c h i t e c t u r a l  s e r v i c e s  on a 
c o m p e t i t i v e - b i d  b a s i s ? "

c )  Summary o f  Laws o f  O t h e r  S i . c e s
F e d e r a l  P u b l i c  Law 9 2 - 5 8 2 ,  O c t o b e r  2 7 ,  1 9 72
Memo: N e w s l e t t e r  o f  t h e  A IA ,  J a n .  2 3 ,  1 9 85  on " Q u a l i f i c a t i o n s

o r  P r i c e :  How S h ou ld  S t a t e s  S e l e c t  A/Es f o r  P u b l i c
P r o j e c t s ? "

7 )  Copy o f  SB 204 by S t u r g e l e w s k i

March 2 1 ,  1 9 85

8 )  F i s c a l  No te  —  D ep a r tm e n t  o f  T r a n s p o r t a t i o n

9 )  F i s c a l  A n a l y s i s  —  DOT

10 ) P o s i t i o n  S t a t em en t  w i t h  P r o p o s e d  Amendment —  DOT
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A n a l y s i s  - HB 278

T h i s  b i l l  s p e c i f i e s  t h e  b a s i s  on w h i c h  th e s t a t e  w o u l d  n e g o t i a t e  
a n d  a w a r d  c o n t r a c t s  f o r  a r c h i t e c t u r a l ,  e n g i n e e r i n g  a n d  l a n d  
s u r v e y i n g  s e r v i c e s .

If it is n o t  p o s s i b l e  to e s t i m a t e  t he f i s c a l  i m p a c t  o f  th e b i l l  
o n  s t a t e  a g e n c i e s ,  b u t  it is b e l i e v e d  to be r e l a t i v e l y  s m a l l .  
F o r  the m o s t  p a r t ,  t he  b i l l ' s  p r o v i s i o n s  f o r  s e l e c t i o n  o f  

a r c h i t e c t u r a l ,  e n g i n e e r i n g  a n d  l a n d  s u r v e y i n g  s e r v i c e s  a r e  v e r y  
s i m i l a r  to t h o s e  f o l l o w e d  in c u r r e n t  p r a c t i c e .



V E R N O N  AKIN AND A SSO CIATES
COM&ULTING ENGINEERS 

r.O. DOZ 1081 

JUNEAU, ALASKA 00802 

Pnoini <007) 388.0022

March 13, 1985

Dear Legislator and Friend:

The selection of professional services for architects and 
engineers, for many years, has been done based upon the qualifications 

of the professional instead of on the lowest price for design. In 

the past there have been trends to base the selection upon cost only, 
but it was found by sad experience that the system was not satisfactory.

It takes oi. v^small amount of analysis to see why the selection based 
primarily on cost does not produce satisfactory results. The owner 

is the party who suffers when the finished product does not perform 

as intended or desired. The work of a designer of a building cannot 

be made analogous to the work of a contractor, as many people have 
tried to do. Some people have asked why a designer ran rot bid a job 

the same as a contractor does. When a contractor bids a job, he has 

the plans and specifications prepared by a design team, so he knows 

exactly wliat the scope of the work r and what is required. On the 

other hand, when an owner wants a building designed and hires an 
architect or engineer, all the design team has for scope is a concept 

of the purpose for which the building is going to be used, the monies 
available, and possibly the breakdown of the approximate square feet 

desired for each function. Before and during design, the design 

team confers with the owne1* and at that time the true scope o f  the work 

is set. Many times the fuil extent of the scope of the work is not 

fully set until well into the design phase. So at the time of bidding 

of services there is no way that the true extent of the scope can be 

enumerated. If it were, then there would be a complete set of plans 

and specifications required for bidding the services, which is impractical. 

With a negotiated contract, it leaves the design team latitude to include 
cost and energy saving features into the design, as well as cost saving 

maintenance features.

The least ixpensive initial-cost building is not necessarily the 

most economical to operate and maintain. Life cycle costing has shown 

that the initial cost of a building is about 4 to 5 percent of the 

total cost of the building for the life of the building. So it is a 

fallicy to try to save a few dollars on the initial cost of a building 

if the operating and maintenance costs a~e going to be high. If the 
design of a building is going to be based upon cost only for the design, 

this eliminates the chance of getting a good design. All the owner is 

getting by accepting the low bidder is a minimum design. And a minimum 

design will result in a minimum quality building, without concern for 
any energy saving features, esthetic features, quality of materials, 
or effective operating and maintenance features that will prolong the 

life of the building and equipment.
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Some proponents of the bidding feature say that it will result in 

lower design costs. They are not evaluating correctly. Time costs 

money. The more time expended the more the cost. The only way lower 

design costs can be obtained is by spending less time on the design.

But who suffers for this less time? It is not the design team, because 

their time is calculated and allotted at the time of the bidding. So 

it is the owner who gets exactly for what he is paying. There is no 
such thing as a "free lunch".

The proponents of the bidding arrangement say there is no 
competition. This is not correct. Linder the present system, which 

has proven over the many decades to be the best method for the results 
desired, there is competition. The difference is that qualifications 

are the primary basis for selection--not cost for design. Under the 

present system used by the State of Alaska, the project is advertised 

for letters of interest. Any design team can put in their letter of 

interest. The applicants are then scored on a basis of 100 points 

related to the project. They are scored by the owner, which could 

consist of several agencies and departments of the state. From the 

scoring, the highest scoring team is interviewed first to see if there 

is an agreement on scope of the work, procedure, timing, and finally 

cost proposal. If there is no agreement, then negotiations are cancelled 

and the second highest scoring team is interviewed. This extends down 

the line of applicants until an agreement is reached. So the first 

team knows that their cost proposal must be acceptable to the owner 

or they are permanently out. There is no chance for competitive 
"price cutting" by the applicants, As stated previously, price cutting 

is to the detriment of the owner and not the designer.

Again, this bidding process on design work has been tried previously, 

and found that it was not successful. It resulted in poorly designed 

buildings lack^g coordination in design, and the owner was the looser. 

There are all quality of designers from, excel lent to very poor, as in 

all fields of endeavor. If the selection is based upon qualifications, 

the owner will get the better designer. If the selection is based upon 

cost only, he will get the poor designer, because less time and coordinati 

will be spent on the design. Details will be incomplete or totally 

missing which will cost more change orders and more time spent during 
construction. Remember that a design team in the selection process has 

reached an amicable agreement with the owner on cost to furnish the 

services the designer deems necessary for a satisfactory design, so the 

design team is working for the owner to see that the owner gets full 

value for his money. During construction the design team is the owner's 

representative, to protects the owner's interests. If the designer has 

to bid competitively for the job, the good design team who wants to put 

the extra time into the job to protect the owner's interests will not 

be the low bidder. So the owner is going to be the ultimate looser.
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Some municipal governments oppose this bill because they are under 

the mistaken impression that they are going to get more for their design 

money. They are going to get less, both in quality of design and quality 

of finished building, and they will have a monument consisting of the 

finished building for the lifetime of the building to remind them of 

their decision. This bill is an offshoot of the federal Brooks Act of 

1972 which requires selection of architects and engineers "on demonstrated 

competence and qualification for the type of professional services 

required and at fair and reasonable prices". As of 1983 twenty one 
states have adopted this policy with similar legislation. I strongly 

recommend that you do your utmost to get this bill out of committee with 

a vote favorable for passage. We need this legislation in Alaska to 

insure that we will not be saddled with buildings of minimum design and 

maximum operating and maintenance costs.

Cordially

Vernon Akin



HB 278-(and SB 204) A BRIEF ANALYSIS

T h i s  b i l l  wou ld  empower s t a t e  a g e n c i e s  t o  award c o n t r a c t s  t o  
a r c h i t e c t u r a l ,  e n g i n e e r i n g ,  and l a n d  s u r v e y i n g  f i r m s  based  on the 
f o l l o w i n g :

1 . )  Q u a l i f i c a t i o n s  o f  t h e  f i r m .

2 . )  The m e r i t s  o f  t h e i r  p r o p o s a l .

P r i c e  wou ld  be s e c o n d a r y  o r  t e r t i a r y  i n  im p o r t a n c e .

A f t e r  d e c i d i n g  on t h e  mos t q u a l i f i e d  f i r m  f o r  t h e  w o r k ,  t h e  agency  wou ld  
e n t e r  i n t o  n e g o t i a t i o n s  t o  e s t a b l i s h  the. mos t  f a i r  and e q u i t a b l e  p r i c e  
f o r  t h e  w o r k .
I f  n o t  s u c c e s s f u l  i n  n e g o t i a t i o n s ,  t h e  s t a t e  agency  w i l l  go t o  t h e  n e x t  
h i g h e s t  r a n k i n g  f i r m ,  and a t t em p t  t o  do t h e  same.

Sec., ( c )  wou ld  a l l o w  a s t a t e  agency  t o  award a c o n t r a c t  a t  i t s  d i s c r e t i o n  
i f  a ’ ’ s i t u a t i o n  o f  p u b l i c  n e c e s s i t y  e x i s t s " .  I  d o n ' t  know what t h e  h e l l  
t h a t  means .  I t  l o o k s  l i k e  a way t o  award c o n t r a c t s  on t h e  "buddy 
s y s t e m " ,  w i t h o u t  any c o m p e t i t i o n .  I  t h i n k  t h a t  t h e  GOVERNOR s h o u l d  be 
th e  o n l y  one t o  d e t e rm i n e  what a p u b l i c  n e c e s s i t y  i s ,  o r  e l s e  i t  s h o u l d  
be r e -w o r d e d  t o  d e f i n e  " p u b l i c  n e c e s s i t y "  ( a s  i n  em e rgency ) . ( L e t ' s  
f a c e  i t ,  ALL p u b l i c  w o r k s  p r o j e c t s  a r e  a " n e c e s s i t y "  by d e f i n i t i o n . . . )

The agency  d e c i d i n g  on th e  "mos t  q u a l i f i e d  f i r m "  mus t a l s o  be watched 
c a r e f u l l y  when t h e y  w r i t e  t h e  r e g u l a t i o n s  t o  imp lemen t  t h i s .  I t  seeins to  
me t h a t  t h e  d o o r  c o u l d  be l e f t  open  t o  a l l o w  f o r  t h e  "buddy  s y s t em "  
h e r e ,  t o o .

The S e n a t e  v e r s i o n  o f  t h e  b i l l ,  SB 2 0 4 ,  i s  b a s i c a l l y  t h e  same,  bu t  
b r o a d e n s  t h e  d e f i n i t i o n  o f  S t a t e  Agency t o  a l l o w  m u n i c i p a l i t i e s  u s i n g  
S t a t e  f u n d s  (wh ich  i s  a l l  o f  'em) on t h e i r  p r o j e c t s  t o  do t h e  same 
t i l i n g .  I  t h i n k  t h i s  i s  g o od .

A l l  i n  a l l ,  I  t h i n k  t h e  i r . t e n t  o f  t h e  l e g i s l a t i o n  i s  g ood .  B e i n g  i n  
t h i s  b u s i n e s s ,  I  t h i n k  t h a t  I  wou ld  r a t h e r  compete on t h i s  b a s i s  f o r  
j o b s  th an  on p r i c e  a l o n e .  Howeve r ,  I  t h i n k  t h e  p e o p l e  ( and  o t h e r  
c o m p e t i t o r s )  c o u l d  g e t  s c rewed  i f  t h e  c o n c e r n s  I  m en t i o n e d  a r e  n o t  
a d d r e s s e d  and t i g h t e n e d  up i n  t h e  l e g i s l a t i o n .

I  hope  t h i s  g e t s  you  p r e p a r e d  f o r  y o u r  m e e t i n g  w /S h a r o n  M a c k l i n  & Co .



HB 278  F i l e  C o n t e n t s

1 ) B i l l  Summary —  L e g i s l a t i v e  R e p o r t i n g  S e r v i c e

2 )  O v e r v i ew  —  R .  P o pp e ,  Commit tee  S t a f f

3 )  A l a s k a  S t a t u t e s  AS 3 6 . 9 8

4 )  F i s c a l  N o te  —  D e p t ,  o f  T r a n s p o r t a t i o n

5 )  P o s i t i o n  S t a t em en t  —  D e p t ,  o f  T r a n s p o r t a t i o n

6 )  S u p p l em en t a l  M a t e r i a l s  s u p p l i e d  by a r e p r e s e n t a t i v e  o f  t h e  A l a s k a  
C h a p t e r  o f  Ame r i can  I n s t i t u t e  o f  A r c h i t e c t s

a )  R e p o r t  o f  t h e  f e d e r a l  GSA S p e c i a l  S t ud y  Commit tee  on t h e  
S e l e c t i o n  o f  A r c h i t e c t s  and E n g i n e e r s  ( J u n e ,  1 9 7 4 )

b )  A r t i c l e :  "Why n o t  c o n t r a c t  f o r  a r c h i t e c t u r a l  s e r v i c e s  on a 
c o m p e t i t i v e - b i d  b a s i s ? "

c )  Summary o f  S t a t e  Laws
P u b l i c  Law 9 2 - 5 8 2 ,  O c t o b e r  2 7 ,  1972  
Memo: N e w s l e t t e r  o f  t h e  A IA ,  J a n .  2 3 ,  1 9 85

on Q u a l i f i c a t i o n s  o r  P r i c e :  How S h ou ld  S t a t e s  S e l e c t
A /Es  f o r  P u b l i c  P r o j e c t s ?

7 )  Copy o f  SB 204  by S t u r g e l e w s k i

March 20, 1985



M E M O R A N D U M

T o : A l l  Members ,  House L a b o r  and Commerce Commit tee

From : R og e r  P o pp e ,  C o m m i t t e e . S t a f f

D a t e : March 2 0 ,  1 9 85

S u b j e c t :  O v e r v i e w ,  HB 278

On March 2 0 ,  1 9 8 5 ,  t h e  House L a b o r  and Commerce Commit tee  met i n  
Room 102 o f  t h e  C a p i t o l  B l d g .  on HB 2 7 8 ,  "An Ac t r e l a t i n g  t o  c o n t r a c t s  
f o r  a r c h i t e c t u r a l ,  e n g i n n e r i n g ,  and l a n d  s. ' . r v ey ing  s e r v i c e s . "

T h e r e  we re  b i l l s  i n  b o th  the House  and t h e  S e n a t e  l a s t  y e a r  on t h i s  
i s s u e .  HB 211 by  F u r n a c e ,  e t  a l i i  wh ich  had s e v e r a l  CSs ,  b u t  p a s s e d  th e  
House bu t  d i e d  i n  t h e  S e n a t e  L a b o r  and Commerce C omm i t t e e .  T h i s  y e a r ,  
t h e r e  i s  compan ion  l e g i s l a t i o n  on t h i s  b i l l  i n  SB 2 0 4 ,  by  S t u r g e l e w s k i  
and R ode y ,  wh ich  d i f f e r s  f r om  HB 278  p r i m a r i l y  i n  t h a t  i t  i n c l u d e s  
m u n i c i p a l i t i e s  and o t h e r  p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  s t a t e  who use  
s t a t e  f u n d s  t o  be i n c l u d e d  i n  t h e  b i l l .

The b a s i c  q u e s t i o n  posed  by t h i s  b i l l  i s  w h e t h e r  i t  i s  more 
c o s t - e f f e c t i v e  t o  h i r e  a r c h i t e c t s  and e n g i n e e r s  on s t a t e  p r o j e c t s  on t h e  
b a s i s  o f  q u a l i f i c a t i o n s  o r  on t h e  b a s i s  o f  t h e i r  f e e s ?  The l c  r e s t  
b i d d e r  i n  such  s i t u a t i o n s  can l e a d  t o  shoddy  and u g l y  p l a n n i n g  and 
c o n s t r u c t i o n  wh ich  w i l l  ha ve  t o  go t h r o u g h  a c o n s t a n t  r e p a i r  and 
m a in t e n a n c e  p r o c e s s .

I f  h i r i n g  i s  on t h e  b a s i s  o f  t h e i r  q u a l i f i c a t i o n s ,  we s h o u l d  c o n s i d e r  
t h e  q u e s t i o n  o f  w h e t h e r  t h i s  w i l l  mean more c o n t r a c t s  g o i n g  t o  
o u t - o f - s t a t e  p e o p l e  and f i r m s ,  o r  f o r  t h a t  m a t t e r ,  e v en  f i r m s  i n  o t h e r  
c o u n t r i e s .  O r ,  i t  c o u l d  l e a d  t o  a s e r i e s  o f  s w e e t h e a r t  c o n t r a c t s  w i t h  a 
f ew  s e l e c t e d  i n - s t a t e  f i r m s .  One q u e s t i o n  i s  how many a v a i l a b l e  l o c a l  
a r c h i t e c t s  a r e  t h e r e  i n  A l a s k a ?  On t h e  o t h e r  s i d e  o f  t h e  q u e s t i o n ,  t h e  
w ho l e  t h i n g  c o u l d  be n e g a t e d  d e p en d in g  on how one i n t e r p r e t s  l i n e s  25 
and 2 6 ,  wh ich s a y  t h a t  t h e s e  n e g o t i a t i o n s  t o  h i r e  t h e  mos t q u a l i f i e d  
p e o p l e  d o e s  n o t  a p p l y  i n  a s i t u a t i o n  o f  p u b l i c  n e c e s s i t y .  One c o u l d  
d e f i n e  t h i s  t o  i n c l u d e  e v e r y  s i n g l e  s t a t e  c o n t r a c t .

Y ou r  f i l e  shows t h a t  r o u g h l y  2 / 3  o f  t h e  s t a t e s  h a v e  some k i n d  o f  
s t a t u t e  d e a l i n g  w i t h  t h i s  i s s u e .



I NTRODUCTION OF EILLS (House)

A p p r o p r i a t i o n  HOUSE B IL L  NO. 2 7 5 , by Reps .  Sund and T a y l o r .  Makes a
( s p e c i a l )

( K e t c h i k a n
p i o n e e r s '
home)

Home S e r v i c e s
Payments_______
( s l i d i n g  f e e )

Rank
I n v e s tm e n t s

s p e c i a l  a p p r o p r i a t i o n  i n  th e  amount o f  $ 3 , 6 0 0 , 0 0 0  t o  t h e  Dep t ,  
o f  A d m i n i s t r a t i o n  f o r  c o n s t r u c t i o n  o f  a new wing to  t h e  K e t c h i ­
kan  P i o n e e r s '  Home. A p p r o p r i a t i o n  i s  f o r  a c a p i t a l  p r o j e c t  and
does  n o t  l a p s e .  Takes e f f e c t  J u l y  1 ,  1 9 85 .

I n t r o d u c e d  March 8 and r e f e r r e d  t o  S t a t e  A f f a i r s ,  F i n a n c e .

HOUSE B IL L  NO. 2 7 6 . by R ep s .  M. M. M i l l e r  and Duncan .  Would 
a u t h o r i z e  th e  D ep t ,  o f  H e a i t h  & S o c i a l  S e r v i c e s  t o  e s t a b l i s h  
a s l i d i n g  f e e  s c hedu l e  f o r  payment by r e c i p i e n t s  o f  homemaker 
s e r v i c e s ,  home h e a l t h  a i d e  s e r v i c e s ,  and home h e a l t h  n u r s i n g  
s e r v i c e s .  Fees  wou ld  be s e t  i n  a c c o rd an ce  w i t h  th e  p e r s o n ' s  
a b i l i t y  t o  p a y .  P r o v i d e s  Ac t t a k e s  e f f e c t  im m e d i a t e l y .

I n t r o d u c e d  March 8 and -j. e r r e d  t o  H e a l t h ,  E du c a t i o n  & S o c i a l  
S e r v i c e s ,  F i n a n c e .

HOUSE B ILL  NO. 2 7 7 . by t h e  J u d i c i a r y  Committee by R e q u e s t .
See S e n a t e  B i l l  1 1 6 ,  page 1 6 9 ,  i d e n t i c a l .

I n t r o d u c e d  March 8 and r e f e r r e d  t o  th e  House S p e c i a l  Commit tee  on 
S t a t e  L o a n s ,  F i n a n c e .

A r c h i t e c t u r a l , 
E n g i n e e r i n g ,
& Land Su rve y  
C o n t r a c t  s

HOUSE B ILL  NO. 2 7 8 ,  by R ep s .  Koponen ,  Sund,  Szymansk i  and 
C o l l i n s .  See Sena t e  B i l l  2 0 4 ,  page 3 5 1 ,  n e a r l y  i d e n t i c a l .  
House v e r s i o n  does n o t  i n c l u d e  t h e  d e f i n i t i o n  o f  
as  does t h e  Sena t e  v e r s i o n .

The
" s t a t e  agency "

I n t r o d u c e d  March 8 and r e f e r r e d  t o  L a b o r  i . Commerce, J u d i c i a r y  and 
F i n a n c e .

INTRODUCTION OF RESOLUTIONS (House'1

Merchan t 
Ma r ine  Act o f
1920____________
( r e p e a l i n g )

HOUSE JOINT RESOLUTION NO. 2 1 . by Rep .  M a r r ou .  U rges  
C ong re s s  t o  r e p e a l  t h e  Merchant Ma r ine  Act o f  192  ( t h e  Jones  
A c t ) .  I d e n t i c a l  t o  SJR 1 1 ,  see  page 2 2 4 .

A p p r o p r i a t i o n  
R e s e r v e  Fund

I n t r o d u c e d  March 6 and r e f e r r e d  t o  T r a n s p o r t a t i o n .

HOUSE JOINT RESOLUTION NO. 2 2 . by R ep s .  M. W. M i l l e r ,  
P e a r c e ,  R i n g s t a d ,  S h u l t z  and Thompson.  The r e s o l u t i o n  does 
t h e  f o l l o w i n g :

— S e c t i o n  1 r e w r i t e s  A r t i c l e  IX ,  s e c t i o n  16 o f  th e  A l a s k a  
C o n s t i t u t i o n ,  " F in an ce  and T a x a t i o n .  A p p r o p r i a t i o n  L i m i t . "  to  
e s t a b l i s h  a l i m i t  on a p p r o p r i a t i o n s  t h a t  i s  the l e s s e r  o f  two 
amounts . . a p p r o p r i a t i o n s  f r om  the  t r e a s u r y  d u r i n g  a f i s c a l  y e a r  
may no t  exceed  the l e s s e r  o f  the amount a p p r o p r i a t e d  in  the y e a r  
t h i s  s e c t i o n  ta kes  e f f e c t  a d j u s t e d  f o r  the c u m u l a t i v e  i n f l a t i o n  ami 
p o p u l a t i o n  gr owth o r  d e c l i n e  as d e f i n e d  by law o r  95 p e r c e n t  o f  the 
u n r e s t r i c t e d  r evenue  o f  t h e  s t a t r  f o r  the p r e v i o u s  c a l e n d a r  y e a r .  .

page 411



I N T R ODUCTION OF BILLS (Senate)(cont'd)

A p p r o p r i a t  i on  
( s p e c i a l )  

( E a g l e  R i  
H i l a n d  B r i d g e )

C a p i t a l
P r o j e c t s
Commiss ion

A r c h i t e c t u r a l , 
E n g i n e e r i n g ,
& Land Su rve y  
C o n t r a c t  s

page 351

SB 201 ( c e n t ' d )

The fund  wou ld  c o n s i s t  o f  p r i v a t e  c o n t r i b u t i o n s .  The s t a t e  wou ld  
be a u t n o r i z e d ,  but n o t  r e q u i r e d ,  to  c o n t r i b u t e .

The D ep t ,  o f  Revenue must i n f o rm  a l l  a p p l i c a n t s  f o r  pe rmanent fund  
d i v i d e n d s  about Che fund  so . t h a t  th e y  may p l e d g e  t h e i r  d i v i d e n d  i f  
t h e y  so  d e s i r e .  Does n o t  p r o v i d e  f o r  an e f f e c t i v e  d a t e .

I n t r o d u c e d  F e b r u a r y  28  and r e f e r r e d  t o  R e s o u r c e s  and F i n a n c e .

SENATE BILE NO. 2 0 2 , by S e n a t o r s  K e l l y  and H a l f o r d .
A p p r o p r i a t e ?  $ 2 3 , 5 5 5 , 1 0 0  t o  t h e  D e p t ,  o f  T r a n s p o r t a t i o n  and 
P u b l i c  F a c i l i t i e s  f o r  r i g h t - o f - w a y  a c q u i s i t i o n ,  e n g i n e e r i n g ,  
and c o n s t r u c t i o n  o f  t h e  E ag l e  R i v e r  H i l a n d  B r i d g e .  P r o v i d e s  
t h a t  a p p r o p r i a t i o n  i s  f o r  a c a p i t a l  p r o j e c t  and does n o t  l a p s e .  
E f f e c t i v e  J u l y  1 ,  1 9 8 5 .

I n t r o d u c e d  F e b r u a r y  28  and r e f e r r e d  t o  T r a n s p o r t a t i o n  and F i n a n c e .

SENATE B ILL  NO. 2 0 3 , by S e n a t o r  J o s e p h s o n .  C r e a t e s  a 1 6 -  
member " C a p i t a l  P r o j e c t s  A d v i s o r y  Commis s ion "  t o  conduct s t a t e ­
wide p u b l i c  h e a r i n g s  t o  a s c e r t a i n  p u b l i c  o p i n i o n  on t h e  need 
f o r  c a p i t a l  p r o j e c t s .  The Commiss ion wou ld  be d i r e c t e d  t o  r e p o r t  
i t s  f i n d i n g s  and re commenda t i ons  f o r  c a p i t a l  p r o j e c t s  t o  the  
g o v e r n o r  and l e g i s l a t u r e  no l a t e r  th an  J a n u a r y  30  o f  each y e a r .

Membership wou ld  i n c l u d e :  f o u r  emp lo yees  o r  o f f i c i a l s  o f  th e
e x e c u t i v e  b r anch  a p p o i n t e d  by t h e  g o v e r n o r ;  two members o f  t h e  
House ;  two members o f  t h e  S e n a t e ;  and e i g h t  p u b l i c  members who a r e  
n o t  s t a t e  emp lo y e e s .  F o u r  o f  t h e  p u b l i c  members would be a p p o i n t e d  
by t h e  g o v e r n o r ,  and t h e  P r e s i d e n t  o f  t h e  S en a t e  and t h e  Sp eak e r  o f  
t h e  House would j o i n t l y  s e l e c t  t h e  r em a i n i n g  f o u r .

Does n o t  p r o v i d e  f o r  an e f f e c t i v e  d a t e  (becomes law 90 days  a f t e r  
s i g n e d )  .

I n t r o d u c e d  March 1 and r e f e r r e d  t o  S t a t e  A f f a i r s  and F i n a n c e .

SENATE B ILL  NO. 2 0 4 , by S e n a t o r s  S t u r g u l e w s k i  and Rodey .
Would r e q u i r e  s t a t e  a g e n c i e s  t h a t  e n t e r  i n t o  c o n t r a c t s  f o r  
a r c h i t e c t u r a l ,  e n g i n e e r i n g  o r  l a n d  s u r v e y i n g  s e r v i c e s  t o  nego­
t i a t e  c o n t r a c t s  o n l y  w i th  " t h e  mos t q u a l i f i e d  and s u i t a b l e  
f i r m  o r  p e r s o n  o f  d em on s t r a t e d  c om pe t e n c e . "

C ompensa t ion  unde r t h e  c o n t r a c t  must be " f a i r  and r e a s o n a b l e , "  a s  
d e t e rm in ed  by the  s t a t e  ag ency .  I f  n e g o t i a t i o n s  w i th  he mos t 
q u a l i f i e d  and s u i t a b l e  f i r m  o r  p e r s o n  a r e  n o t  s u c c e s s f u l ,  t h e  
agency " s h a l l  n e g o t i a t e  a c o n t r a c t  w i t h  o t h e r  q u . ^ i f i e d  p e r s o n s  o r  
f i r m s  o f  d em on s t r a t e d  competence ,  i n  o r d e r  o f  p u b l i c  r a n k i n g . "

Does n o t  a p p l y  t o  c o n t r a c t s  awarded i n  a s i t u a t i o n  o f  p u b l i c  
n e c e s s i t y  " i f  th e  p e r s o n  r e s p o n s i b l e  f o r  e x e c u t i o n  o f  t h e  c o n t r a c t  
on b e h a l f  o f  th e  s t a t e  agency c e r t i f i e s  i n  w r i t i n g  t h a t  a s i t u a t i o n  
o f  p u b l i c  n e c e s s i t y  e x i s t s . "  A p p l i e s  t o  r e q u e s t s  f o r  b i d s  o r  
p r o p o s a l s  f o r  s e r v i c e s  i s s u e d  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h e  b i l l .



IN T R O DUCTION OF BILLS (Senate)(cont'd)

Community 
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P u rch a se s  

( t i m e l y  pmt . 
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P u b l i c  
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( c o s t - o f -  
1 i v  ing
d i f f e r e n t i a l s )

page 352

SB 204  ( c o n t ' d )

E f f e c t i v e  im m ed i a t e l y .

I n t r o d u c e d  March 1 and r e f e r r e d  t o  Community & R e g i o n a l  A f f a i r s  and 
F i n a n c e .

SENATE B ILL  NO. 2 0 5 , by S e n a t o r  K e r t t u l a .  C a l l s  f o r  t h e  
i s s u a n c e  o f  $ 3 1 , 8 8 0 , 0 0 0  in  s t a t e  g e n e r a l  o b l i g a t i o n  bonds 
t o  f i n a n c e  community c o l l e g e  l and  a c q u i s i t i o n ,  d e s i g n ,  and 
c o n s t r u c t i o n ,  as  f o l l o w s :

— Ancho rage CC -  l a b / a d m in ,  b u i l d i n g  $ 1 8 , 0 0 0 , 0 0 0

— No r thwes t  CC -  l and  a c q u i s i t i o n  4 0 0 , 0 0 0

— Tanana V a l l e y  CC -  phase  I I  des. : gn 2 , 0 0 0 , 0 0 0

— U n i v .  o f  AK, Juneau -  s i t e  deve l opmen t
and a c c e s s  r o a d s  6 0 0 , 0 0 0

— P r i n c e  Wm. Sound CC -  a d m i n . / c l a s s r o o m  b l d g .  4 , 6 0 0 , 0 0 0

— Mat-Su CC -  c l a s s r o om s  3 , 5 0 0 , 0 0 0

— II o f  A Mat -Su a g r i c .  e x pe r im en t  s t a t i o n
r e s e a r c h  l a b  9 8 0 , 0 0 0

— Ken a i  CC -  S o l d o t n a  Campus, phase I I I
c l a s s r o o m s  1 , 8 0 0 , 0 0 0

P r o v i d e s  t h a t  q u e s t i o n  be p l a c e d  on t h e  n e x t  s t a t e w id e  g e n e r a l  
e l e c t i o n  b a l l o t .  E f f e c t i v e  im m e d i a t e l y .

I n t r o d u c e d  March 1 and r e f e r r e d  t o  HESS and F i n a n c e .

SENATE B ILL  NO. 2 0 6 , by S e n a t o r s  D e V r i e s ,  C o g b i l l  and P a u l  
F i s c h e r .  I d e n t i c a l  t o  HB 30  by Rep .  S h u l t z .  See page 4 5 .

I n t r o d u c e d  March 1 and r e f e r r e d  t o  S t a t e  A f f a i r s  and F i n a n c e .

SENATE B ILL  NO. 2 0 7 . by t h e  F i n a n c e  C omm it t ee .  Amends laws 
g o v e r n i n g  p u b l i c  emp lo yees  t o  enac t  r e s t r i c t i o n s  on u se  o f  
a r e a  d i f f e r e n t i a l s  i n  c a l c u l a t i n g  o v e r t im e  o r  o t h e r  s a l a r y  
a d j u s tm e n t s .

S e c .  1 amends AS 2 3 . 4 0 . 2 1 0  r e l a t i n g  t o  n e g o t i a t i o n s  be tween l a b o r  
o r g a n i z a t i o n s  and p u b l i c  em p lo y e r s .  Adds :  "The c o s t - o f - l i v i n g
d i f f e r e n t i a l  o r  o t h e r  g e o g r a p h i c  c o s t - o f - l i v i n g  a d j u s tm e n t  may no t  
be c o n s i d e r e d  p a r t  o f  t h e  b a s i c  s a l a r y  f o r  p u rp o s e s  o f  c a l c u l a t i n g  
o v e r t im e  compensa t i o n  o r  o t h e r  s a l a r y  a d j u s t m e n t s . "

Sec .  2 amends AS 3 9 . 2 7 . 0 2 0  ( P a y  P l a n  f o r  S t a t e  Emp loyees ;  Pay s t ep  
d i f f e r e n t i a l s  by e l e c t i o n  d i s t r i c t  and in  o t h e r  s t a t e s )  by a d d ing :  
" I f  an em p lo y e e ' s  b a s i c  an nu a l  s a l a r y  i s  no more  than $ 3 0 , 0 0 0  th e



p r o s p e c t i v e  c l i e n t  to c o m p a r e  s e r v i c e s  on the b a sis of pri , e  pri o r
c e

^ e l e c t i o n ,.and it p r e s u m e s  that the c o n t r a c t  will go to the qualified f 

s u b m i t t i n g  t h e  l o w e s t  p r i c e . ^  Of t h e  2 9  s t a t e s  w h i c h  ha v e  statutes on / 

s e l e c t i o n ,  21 are s i m i l a r  to the Brooks bill and the Model Code; twelve spt 

i f i c a l l y  e x e m p t  A / E  s e l e c t i o n  from c o m p e t i t i v e  bidding; two prohibit biddi 

f o r  A / E  s e r v i c e s  by law; one permits a g e n c i e s  to request price proposals 

t h e i r  d i s c r e t i o n  (Georgia); and one requires price proposals (Maryland). Tab 

1 summarizes these state statutes.

TABLE 1

SUMMARY OF STATE LAWS 

States which orohibit comoetitive biddina for A/E services in Law:

Tennesee Texas

States which exemot A/E services from aeneral biddina recuirements:

California

District of Columbia 

Hawaii 

Illinois 
Kentucky
Milssissippi-by attorney 

general's ruling

State- calling for selection based on q u a l i f i c a t i o n :

(with procedure requiring ranxing of firms, negotiation on scope of project 

and fee with the top firm. If no contract can be reached, negotiations are 

terminated and taken up with the second ranked firm, etc.)

California (1973) Nebraska (1973)
Connecticut (1979) New Hampshire (1973)
Colorado (1979) . • New York State (1950)
Delaware (1976) Oklahoma (1974)
Florida (1973) Pennsylvania-building (1975)
Kansas As and Es (1977) construction offices

Kentucky (1979) South Carolina (1974)

Louisiana (1975) Texas (1971)

Maine (1979) Utah (1980)

Massachusetts (1975) Virginia (1950)

Minnesota • (1975) Washington (1951)

Sew Sersey

New York - by state J
comotroller's opinion ' ?  
Ohio
Oklahoma

Pennsylvania

Wyoming

^"Report of the GSA Special Study Committee on the Selection of 

Architects and Engineers," Part IV,-Appendix F, p.  1 (Oune 1974).



ATTACHMENT 3

Appendix A PUBLIC LAW 92-532; 92ND CONGRESS, H.R. 12807; 
OCTOBER 27,1972

A N  ACT
To amend the Federal Procertv and Adm in is­
trative Services Act ot 19-59 in orcer to estab­
lish Federal coiicy concern-ng :re  selection ol 
(irms jn d  individuals to perform arcniiecturat. 
engineering, and related services tor the Fed­
eral Government 

Be it enacted by the Senate ana House ot 
Representatives c t the Unitea States o l Amer­
ica in Congress assemc-eo. That the Federal 
Property and Administrative Servces Act ol 
1949 (40 U S C . ' t  et seo ) is am erced  tv  
adding at tne ent. .tereol tne loitowmg r.ew 
title 1
"TITLE IX-SELEC TIO N OF ARCHITECTS
AND ENGINEERS
"Definitions

Sec 901 As used m this t it ie -  
"(1 ) The term tirm means any individual, 

tirm. panr.ersmo. corporation association, or 
otner legal entity permitted Cy law lo oractice 
the protessions ot arch.iecture or engineer­
ing.

"(2 ) The term agency head means the 
i Secretary. Administrate:, o r head ot a de­

partment. agency, or bureau ot the Federal 
Government.

“ (3) The term arch ’eciural and engineer­
ing services inc ludes: ‘ose crotessional serv­
ices o l an architectural or engineering nature 
as well as incidental services that m erroers ol 
these protessions and those in ineir employ 
may log-caiiy or |ustiliaoiy perform »
"Policy

' Sec. 902 The Congress heresy declares it 
to ce ine policy o l the Fecerai Government to 
DuOlicly announce ail reouirements lor arcni- 
leciurai and engineering services, and to r g - 
n n 'n ie  comra is lor v c r - g - u rn  jji-r- g,.
ppo- r— f'JJ  ̂ a -J f r . - . r  C- .

gnce and dua ii'-Ca' c n nr '-J (J|
C ' - 'w i j iQ n  :i -i*'v . . t s  - ~ l  : „ r
(O-te - -  J  Qr C--S
neouesis ter c j ; j  on arcn.tecturai ana engi­

neering services 
"Sec. 503. in ire  procurement o i architec­

tural and engineering serv.ces me agency 
head snail encourage iirm s e n g a g e  in trie 
lawiui oractice oi me.r pre'ess.on io submit 
annually a staiemer.i o i cuaiiiicaiions and 
pedcrrrar.ee oala Tre agency reap, lo r eac'-

proposed protect, shall evaluate current state­
ments o l Quahlications and performance data 
on Me w ith the agency, together with those 
that may be submitted by other Iirm s regard­
ing the proposed project, and shall conduct 
discussions with no less than three Iirms 
regarding anticipated concepts and Ihe rela­
tive utility ol alternative methods ol approach 
lor turmshmg the required services and then 
snail select ihereirom. m order ol preference, 
based upon criteria established and ouDiisned 
by nim. no less man three ot the firm s deeme J 
to be the most hignly Qualified to provide ine 
services reauired.
"Negotiation ot contracts tor architectural and 
engineering services

Sue 904 (a ' Tn° anpnev head f  na'l npgo- 
nate 1 contract witn me r..quest c... -...sen inn 
io: an:- -  ■■ i. .■ o -nq:.-e-?f-n 3 sewmes at
cc rr,:--,-gv  -i- — -•» -’ eao ce-
termnes is :a*r ana reasonaoie io me oovern- 

.'.'“ ikmg such determination, the 
agencv head snati ta^e into account tne esti­
mated va'ue ot me services io ce renoereo 
the scope, complexity, and proiessionai na­
ture mereot

(b) Should the agency head be unabte to 
negotiate a satisfactory con'iract w ith tne tirm 
considered to be tne most auaiilied. at a puce 
he determines to Ce lair and reasonable to the 
Government, negotiations with mat tirm  should 
be lormaily terminated The agency head 
should men undertake negotiations with the 
second most qualified lirm. Failing accord 
with the second most qualified tirm. me agency 
head should terminate negotiations The agency 
head snouid men undertake negotiations wuh 
the third most qualified lirm 

" (c l Should the agency head be unable to 
negotiate a satisfactory contract .van any ot 
Ihe selected Iirms he shall select additional 
Iirms m order ot th.eir com petence and Quali­
fication and continue neqoiiations in accord­
ance with ihis seci.on until an agreemem is 
reached 3 

Approved Coiober 27.1972.

•Aren tecis ana cr-.aneers Fecerai s e e a o n  oo i ’Cv 
esiaoi.snmoni 6 3 S : j I  377 87 Slat 1104 

-'06 Slat 1278 
’ 8 6  5131 1279 
LEG ’ SLA r i vE  H ISTORY
HOUSE h EPORF No 92-1 Id 8  (C om m  on Gov- 
em m en iCcera l-ons)
e r t iA f E  OCPOBT -**0 9 2 - 1 2 1 9  (C o m m  on G o v  

-i O cera t-onsi
• 15 0N A L  f iECCRO  Vol H A '> 9 7 2 ]  July

eieu a - o  casseo House  Qcr •4 .c o n $ .o -  
isseo Senaie
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San Francisco's P a la c e  c l Fine Arts (1 9 1 5 ) by  Bernard  M aybeck

Convention ’85 
Wiil Show How 
To Integrate 
Design Trends 
Into ‘Value 
Architecture’
How can a rch itects ap p ly  the 
newest des ign  techn iques to 
create qu a lity  fac ilit ie s  for the e l­
derly, energy-e tlic ien t "sm art" 
new bu ild in gs , space-e ffic ien t 
in terio rs and other pro jects that 
produce profits for the ir c lien ts  
and them selves?

The 1985 AIA National C on­
vention in San Francisco, June 
3 -1 2 . w ill feature 10 in lorm ation- 
packed hours ot spec ia l design 
program ^ to he lp  arch itects in te ­
gra te new techniques into the 
various facets of "va lue a rch itec­
ture."

The “Value A rch itecture" con ­
vention's (our professional inter­
est program s, covering design 
tor ag ing, research and design, 
in terio r des ign  and the 1985 AIA 
des ign  awards, w ill com plem ent 
a w ide range of professional d e ­
velopm ent sem inars, sm all- 
group consu lta tions and theme 
program s. (See M em os #680 
and #681.)

The w orkshop on “ D esign for 
A g in g " w ill review the spec ia l 
needs, in fo rm ation sources and 
des ign  g u id e line s  ava ilab le  for 
all environm ents— from indepen­
dent liv ing  com m unities to 
health, recreational, cu ltu ra l and 
extended-nursing-care fac ilities  
— for the lastest grow ing segm ent 
of A m ericas  popu lation.

This com prehensive program  
w ill be led by former AIA Board 
m em oer Samuel A. (Pete) Ander­
son III o l R ichm ond and M artin H. 
Conen. FAIA. New York City.

Anoiner in -depth program  will 
present h ign ligh ts  of Ihe Insti- 
lu tes “Research and D esign '35"

conference to be he ld  this March 
in Los Angeles, where arch ilects 
are expected to exp lo re state-of- 
the-art f ind in gs  tram arch itec­
tural research and  technology.

This w orkshop w ill em phasize 
the ap p lica tio n  of new design 
and m anagem ent too ls— espe­
c ia lly  com pute rs— to energy­
conscious des ign , life  safety and 
codes, b u ild in g  redesign, design 
of spec ia lized  fac ilit ie s  and en­
vironm ental needs.

M oderated by Earle W. Kennelt 
of the AIA Foundation 's research 
departm ent, the research and de ­
sign program  w ill feature se­
lected papers (ram the M arch 
conference.

Interior design 's  value as a 
pro ject-enhancing serv ice  to c l i­
ents w ill be addressed in the 
"D esign ing Value Interiors" worx- 
shop, P artic ipants w ill exam ine 
how in terio r de s ig n  nas em erged 
as one of tne tastest-grawm g d i­
m ensions of the de s ig n  protes- 
sion and how il can becom e one 
of the m ost p ro fitab le  services of 
arch itecture firms.

The in te 'io r de s ig n  w orkshop 
w ill be led  by M ichae l B rill, pres i­
dent ot the Buffa lo O rgan iza tion  
lor Socia l and T echno log ica l In­
novation.

The fina l de s ig n  program  w ill 
inc lude a series of pane l d iscu s ­
sions ot AIA Honor A w ard-w in­
ning pro iects for 1985— tram per­
spectives of both the arch itec t 
and the c lien t. Panelists w ill d is ­
cuss how qu a lity  de s ig n  adds 
“value"— m onetary and other­
wise— to an a rch itec tu ra l project.

Essex (Conn.) a rcn itec t Mark 
Simon w ill m odera te these d is ­
cussions.

"This year's de s ig n  program s 
offer a un ique and va luab le  o p ­
portunity for a rch itec ts  to learn 
more about des ign  exce llence  
and the tools for crea ting  it." ex­
p la ined 1985 convention cha ir­
man Joseph M on ticc io lo . FAIA.

: Qualifications 
Or Price: How 

(-.Should States 
Select A/Es for 
Public Projects?
W hich is more cost-e ffec tive  for 
state governm ents: S e lec tin g  ar­
ch ite c ts  and eng ineers  p rim a rily  
on the basis ot q u a lific a tio n s  or 
on ihe  basis of the ir fees?

This question is the locus  ot a 
recent AIA s tudy com p a rin g  the 
experience of M aryland, w h ich  
se lects a rch itects and eng ineers 
on Ihe basis ot p rice  and other 
qualifications, and Florida, which 
em phasizes tecnm ca l q u a lif ic a ­
tions in the se lec tion  system.

The A lA -supported  "Brooks 
A c t" approach to g ra n tin g  pu b lic  
bu ild in g  con tracts, spe c ify in g  
that A/Es be se lec ted  on the ir 
qu a lifica tio ns  sub je c t to ne go tia ­
tion o l fair and reasonable com ­
pensation, is used by m ost lo ­
ca litie s : the federa l governm ent 
and the m a jo rity  o f state govern­
ments, in c lu d in g  F lorida.

M aryland, however, has advo­
cated its se lec tion  process  as 
more cost-e ffective  than the tra d i­
tional "Brooks A c t" approach , 
thus pr jm p tm g  the A 1 A to in c lud e  
M aryland in the sluuy.

F lorida was se lec ted  for co m ­
parison because, un til p r ic e  en­
ters the process, ■ s A/E se lec tion  
is s im ila r to M aryland's.

The study co n c lu d e s  that 
M aryland's A/E se lec tion  process 
"is  s ig n if ic a n tly  m ote tim e -c o n ­
sum ing and expensive  than Flor­
ida 's." a cco rd ing  to A IA  Board 
m em ber David E. Lawson, cha ir­
m an of the A l A A iE Se lection  
C onsu lting  G roco  

In M ary land , m a t cos ts  ot the 
A/E portion ot the c a p ita l con ­
s truc tion  process -iverage 13 per­
cent ot es tim ated cons truc tion  
costs: but in F lorid ,t they average 
on ly 6 8 percent. V ih iie  A E fees



are lower in M aryland than in Flor­
ida. "the added costs of the M ary­
land  process tar ou tw e igh  the 
savings in A/E fees,’  reports the 
study.

These added costs are in part 
the result of a la rger ad m in is tra ­
tive  staff and budget necessary 
for p reparing  de ta iled  program s 
on w h icn  arch itects and e n g i­
neers can subm it p rice  pro­
posals. These program  d e s c r ip ­
tions a lso  take add itiona l p repa­
ra tion  and review time, resulting 
in cos tly  delays.

W hile  M aryland requires the 
cons ide ra tion  of both p rice  and 
technical competence when award­
ing  contracts, the study finds  that 
p r ic e  is becom ing the dom inant 
factor in the system.

Of the last -50 pro iects awarded 
by the M ary land  D epartm ent ot 
G enera l Services prio r to June 
1983, 33 (S3 percent) went to the 
firm s w ith  tne lowest p rice  pro­
posals.

A lthough both state govern­
m ents are pleased w ith the ir A/E 
se lec tion  procedures and the 
qu a lity  of the b u ild in gs  that re­
sult. ^ E s  m M aryland are re­
sentfu l of its system.

"M ost A/Es who des ign  state 
p ro iec ts  in M aryland d is lik e  the 
system , w h ich they leel rewards 
them  inadequate ly," reports the 
study.

The M aryland system, w h ich  
requires com peting  firm s to su b ­
m it e labora te  techn ica l p ro­
posa ls accom pan ied  by fixed 
prices, results in extraord inary 
costs to Iirm s that com pete but 
are not awarded contracts. These 
costs are eventually passed on to 
consum ers of A/E services, a c ­
co rd in g  to the study

C ontact: Nancy Som erville . 
AIA governm ent affairs, (2 0 2 ) 
626-7386

New AIA/SC 
Specifications 
For High-Tech 
Buildings Can 
Ease Design 
Problems
To help architects adapt to 
rapidly changing construction 
technology, the AiA Service Cor­
poration is expanding its Master- 
Spec system by developing spec­
ifications for a new generation of 
highly automated buildings.

Specifications for these so- 
called "intelligent" buildings are 
designed to alleviate proclems 
for design professionals who 
have limited experience working 
with high-technology construc­
tion systems.

Entering the marketplace in the 
wake of the AT&T divestiture and 
the explosion of computer iecn- 
nology, "intelligent" systems use 
a networkcf sensors to determine 
a buildings environment, and 
computers and microcomputers 
to adjust building controls to 
ever-changing conditions.

MasterSpec will now empha­
size transmission media, tele­
communications systems, light­
ing, building controls, signaling, 
energy-management systems and 
building automation

S pecifica lly , new b u ild in g  con ­
struction techno log ies  for trans­
m itting  audio, v id eo  and data 
s ig na ls  m ay s ig n ifica n tly  atfect 
a rch itec tu ra l designs.

These s igna ls, gene ra lly  trans­
m itted through e lec tron ic  cad e s , 
can now be sent w iin  fibe r o p ­
tic s — a m uch sm a lle r m ecium  
Use of lib e r op tics  can dram at­
ic a lly  alter the am ount and tyceo f 
space  necessary to accom m o­
da te  transm ission equ ipm ent in 
new bu ild in gs .

C ontact' W illiam  A ird . AIA SC. 
(202) 626-7371

6 ‘Energy in 
Architecture’ 
Workshops Are 
Scheduled for 
Early 1985
A rch itec ts  can con tinue  Io sha rp ­
en the ir know ledge  and sk ills  in 
energy-consc ious de s ig n  by tak­
ing advan tage of the Institu tes 
com prehensive "Energy in A rch i­
tecture" w orksnops this year 

The schedu le  for th is  w in ter 
and spring :
— "M icrocom puter-B ased Ene igy 
A na lys is  (level 4a), Feb. 28. Mor­
aine Valley C om m unity  C o llege . 
A rgonne. III.;
— Energy in D esign: "Tech­
n iques" (level 2), Feb. 28 -M arch  
1, AIA B u ild in g , W ashington, 
D C .;
— "Energy-C onscious R edesign" 
(level 3c), M arch 21 -22 , Kona Kai 
C lub. San D iego;
— "E nergy in D esign: Process" 
(level 3a), M arch 28 -29 . AIA 
B u ild ing , W ashington, D C.:
— "M icro com p u te r" (4a), A p ril 15, 
San D iego;
— "R edes ign" (3c). A p ril 25 -26 . 
A IA B u ild ing , W ashington, D C.

R egistra tion  fees w ill remain 
the sam e for AIA m em bers in 
1985 but w ill increase for non­
m em bers.

C ontact' B renda Henderson, 
AIA pro fessional developm ent. 
(202) 626-7353

Design Firm 
Management T< 
Be Examined a 
D.C. Conference 
March 13-15
M anagem ent techn iques an 
spec ify ing  s tra teg ies to prepa; 
des ign  pro fessionals for 21s 
century cha lle ng es  w ill be e> 
plored af the first C onsu lting Ei 
gm eers E xposition  and Manag-: 
m ent Conference. M arch 13-1 ‘. 
at the W asnmgton (D .C.) Conver 
tion Center.

The com prehensive confe 
ence. cosponsored by ACEC an 
Consu lting E ng ineer magazine 
w tll iden tity  new m arkets for de 
s ign  Iirms and exam ine how firm 
should be structured to tap  thes 
markets.

More than 2,500 des ign  profes 
s ionals from across the nation ar 
expected to a ttend the con ie i 
ence. w h ich  w ill feature 60 man 
agem ent sessions, over 75 tech 
m eal sem inars and an extensiv- 
exposition show casing com pa 
m es that offer p roducts  and ser 
v ices for des ign  pro fess'ona ls.

Carrying the them e "O n Tract 
to the 21st C entury . . . , Trends 
Traps and Targets.” the three-da- 
conference w ill offer a lour-trac! 
program  w ith  sem inars on man 
agem ent developm ent, vendor 
spec ifie r relations, trends in eng i 
neenng p rac tice  and m ethodo lo  
g ies  for in terna l p ractice .

General session speakers w il 
in d u c e  M arvin Cetron, the futur 
ist who addressed the 1984 AIA 
National Convention; Lee lacoc  
C3. cha irm an o l C h rys ler s board 
Paul G oldberger, New York Times 
arch itecture c r it ic : A be l W olm an 
educator and author o l The Liva­
b le  City, and Sam uel C. F lorm an 
a construction  com pany exe cu ­
tive C ontact: L inda O swald. 
S lack Inc., (609) 848-2147.
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BACKGROUND

On October 10, 1973, Arthur F. Sampson, the Administrator of the General 

Services Administration, announced his Intention to appoint a "Special 

Study Ccnmlttae to scrutinize the archltect-englneer selection process 

of the a g e n c y . H e  made 1t clear that his decision was not prompted by
I

a belief that the GSA system was defective. Rather, he wanted to confirm 

his opinion that the basic system was sound and, 1n the process, receive 

any S' gestlons for Improvement.^

t i 1 ■■ .

The Administrator convened a Joint meeting of the GSA National Public 

Advisory Panel on Architectural and Engineering Services and the GSA 

Public Advisory Council on October 19, 1973 and requested their advice 

regarding the scope, structure and membership of the Special Study Committee,

The Study Ccrnnittee first met with Hr. Sampson on December 10, 1973. Members

had been chosen from the architectural, engineering and legal professions,

private industry, government, the academic ccnmunity, and the press.

Gerald D. Hines, a developer/builder from Houston, was appointed Chalrmap.

The Committee was asked to conduct an "Independent and comprehensive study of

GSA's existing procedures", to m.o\e whatever recommendations for Improvements

deemed necessary,’and to report to the Administrator by June, 1974.3 
■

In order to carry out Its assignment, the Special Study Committee focused on 

the GSA procedure rather than specific contract awards.4 The Chairman 

appointed several subcommittees and asked them to undertake the following:



»

1. Collect and analyze Federal statutes, regulations 

and Instructions governing the award of A-E con­

tracts. Document the authority for GSA's A-E 

selection process. Identify and evaluate differ­

ences between GSA procedures and those of other 

agencies.

2. Collect and analyze the A-E selection procedures 

of states and foreign governments.

3. Collect and analyze A-E selection policies of a 

representative number of quasi-governmental au­

thorities, major corporations and private entre­

preneurs.

4. Collect and analyze studies of A-E procurement

made by the Congress, the Ccrrm1ss1on on Government

Procurement, Federal agencies, local and state 

governments and professional societies.

5. Collect and analyze Information that describes

and defines competitive bidding as applied to

*’• A-E procurement. Determine whether competitive

bidding would Improve the GSA process.

6. Assess the public Image of GSA's A-E selection 

process.

In carrying out their assignments, the Subcommittees and/or staff prepared 

a statistical analysis of GSA projects awarded during 1970-1973,5 conducted 

comprehensive research 1n their areas of concern, held public hearings,6

BACKGROUND (con't)
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conducted Interviews/ utilized questionnaires3 and attended a round-table 

discussion with knowledgeable Individuals. Extensive public notice was 

given to all elements of the Cormittee's work to encourage participation 

by all Interested parties. In addition, r-:mmittee members and staff 

attended Advisory Panel and Evaluation Board meetings 1n order to observe 

•. he selection, process 1n operation. 10

The findings, conclusions and recommendations that follow relate directly 

to the Administrator's study request and are documented 1n the subcommittee 

reports. In addition, the subcommittee and related reports contain other 

Information and suggestions concerning A-E procurement. Ea'ch of these 

reports is an Integral part of the Committee's work and must be read 

to obtain a clear understanding of those recommendation*, adopted by the 

full Committee.

In developing recommendations to improve the GSA process for the selection 

Of A-Es, Subcommittees were Instructed to measure any recommendation against  
the following criteria:

* Will 1t minimize or eliminate the opportu­

nity for unethical or Illegal practices?

* Does 1t recognize the economics of Federal 

construction11 and the necessity of safeguards 

built Into the public construction process'

* Does 1t Improve the design and functional 

quality of Federal construction?

BACKGROUND (con't)



Feasibility of Ccmoetlt1ve Bidding

Sased on testimony presented at a public hearing, Interviews with key 

Individuals on both sides of the Issue and a review of available opinion 

on this subject, ths Ccfimittae found that price 1s one of the factors 1n 

awarding an A-E contract by both government agencies and private entrepre-' 

neurs. Those who procure A-E services seem to be sophisticated buyers who, 

for the most part, engage 1n serious price discussions after selecting the 

firm most qualified to perform the particular project. Price bidding was 

found to be a factor In the selection process only 1n rare Instances when 

the work was of a q'jas1-profess1o..al nature and capable of accurate and 

complete specification 1n advance.

The data and opinion offered favored the negotiated procurement process 

followed by the General Services Administration. No facts were presented 

to suggest that this method led to unsatisfactory results or higher A-E 

fees. Those testifying 1n favor of price competition argued that price 

should be a factor only when the scope of services was "adequately defined" 

and when firms were "equal" in ab il it y/^ Those opposed to price competition 

testified that tha scope of services could not often be defined 1n advance

and that purchasing professional services by low bid might create an

* • • ./*

adversary relationship between the client and low bidder which could be 

counterproductive to ultimate Hfe-cycle c o s t . ^

10



CONCLUSION'S

General

Tne Study Ccmmi ttee believes that the basic concept of GSA's A-E selection

process is a good one. There Is a great deal of Interest 1n and competition

for GSA work among the design professionals. Well qualified architects and

engineers are selected for GSA projects. Firms without previous Government

25
experience have a fair opportunity to obtain GSA contracts.

The Committee 1s of the opinion that several modifications in GSA's procedures 

should be made which would improve the selection process consistent with the 

public Interest. These improvements are particularly necessary 1n light of 

the need to maintain public confidence in the A-E procurement process.

13
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REQUEST
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FISCAL DETAIL 

Agency Affected: a l l

Page 1 of i

T i t l e : C o n t r a c t s  f o r  A r c h i t e c t s ,
E n g i n e e r s ,  S u r v e y o r s __________________

S p o n s o r :  Kop o ne n .  Su nd ,  e t  a l .
Requestor^

Date of Request:_

Program Category Affected: a h __________
a l l ____________________________________________________________
BRU, Program or Subprogram(s) Affected:

ALL THOSE CONTRACT INC FOR ARCHITECTS ,_____________
ENGINEERS AND SURVEYORS

EXPENDITURES/REVENUES: (Thousands of Dellars)

OPERATING

FY 85 FY 86 FY 87 FY 88 FY 89 ' FY 90

10 0  PERSONAL SERVICES 
2 0 0  TRAVEL 
3 0 0  CONTRACTUAL 
/tOO SUPPLIES 
5 0 0  EQUIPMENT 
6 0 0  LAND 4  STRUCTURES 
7 0 0  GRANTS, CLAIMS 
8 0 0  MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL -o- -o- -o- -o- -o- -o-

REVENUE -o- -o- -o- -o- - 0 - - 0 -

FUNDIMG: (Thousands of Dollars)
CENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

POSITIONS: - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
FULL-TIME
PART-TIME
TEMPORARY

i

ANALYSIS: (Attach a separate page if necessary)
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su r -  e y o r s  when p r i c e  i s  r emoved  f r o m  c o n s i d e r a t i o n  i n  t h e  awa rd  o f  t h e i r  c o n t r a c t s  b u t  
t h e r e  w i l l  be  a d e f i n i t e  p r emium p a i d  w i t h o u t  p r i c e  c o m p e t i t i o n .

Prepared By: R o b e r t  j . L i n k
D i v i s i o n : G e n e r a l  S e r v i c e s  & S u p p l yi u d d ! V  V
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Phone :_465I2250_ 
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Position Paper 

HB 278

The Department of Administration is opposed to this bill „

This legislation would require the State and political subdivisions to award 

contracts for architectural, engineering and surveying services in compliance 

with AS 26.98.010(3) and 36.98.040, except that price could not be considered 

as an award factor in the request for proposals. This effectively creates a 

separate class of Professional Services contractors.

Price is often a significant factor, among many, in determination of lowest 

responsible bidder cost. Without price constraints costs would likely rise as 
the criteria for selection would be increasingly subjective.

A  s i s  I  'C ^C S I / /  ^   I________
Robert J.vLink, Di’rector

Division of General Services & Supply 
Department of Administration

Comir

Department of Administration
Dace

3//S/ v 5

5/2211Kl/0308-09 Page 1 of 1



Why not 
contract for 
architectural 
services on a 
compeiitive- 
bid basis?

A gency representa tives w h o  a re  e xp e ­
rienced in the p ro c u re m e n t o f c o m m o d i­
ties a re  used to tak ing  c o m p e tit iv e  b id s  
from  vendors , se lecting  c o n tra c to rs  a n d  
aw ard ing  con tra c ts  o n  the ba s is  o f p rice . 
They m ay w o n d e r w iiy  the b id d in g  p ro c ­
ess is se ldom  used to p ro c u re  p ro fe s ­
siona l des ign  services.

There are go od  reasons  w h y  the fed ­
eral g o v e rnm e n t anri m an y  m ates n ju a  
fo rm a lized  the ir A /E  p ro c u re m e nt p ro -  
ced u re s  w ith  laws tha t sp e c it ica lly  ex ­
c lude  A /F  p ro c u re m e n t fro m  r n m np ti- 
tive c ir td irn  req u ire m en ts . “ '

P ub lic -se c to r bu ild ing  p ro je c ts  in v o lv e  
pub lic  health  and safety c o n s id e ra tio n s . 
The ag en cy  that bu ild s  a fac ility  is re ­
spons ib le  to the taxpayers fo r  o b ta in in g  
the ces t p ro je c t possib le . To in s u re  tna t 
the Public interest is being p ro p e rly served, 
ir e  c e s iq re rs se:ec:eo  s r.cu ig  ce  taient'ed 
in bo th des ign  ana m a n a q e m e iu

The success fu l p u rch a se  o f g o o d s  o r 
serv ices on a ccm pe lilivS -C ia  "basis d e - 
p e ra s  on  the an ility 10 p ro v id e  m e1 w o u ld -  
be sup p lie r w ith a v e ry 'c o m p le te  se t o f 
scec itica iion s  as to what is re q u ire d .

A t ih e  start o f an a rc h ite c tu ra l p ro je c t, 
the exact na tu re  a n a T b u u e -^ f-  se rv ices  
can rare iy ce  c e n re d . s ii 'd d  n rc c h  d e - 
penas on  the type o rp rc je c t,  th e c a p a o il-  
ities w ith in  the ag en cy  itself, and  h o w  
m u c h  g ro u n d w o rk  has a lre a d y  b e e n  
done .

A lso , p ro fe ss io na l d e s ig n  se rv ices  in - 
volve m any in tang ib les such  as technica l 
k n o w le d g e , esthe tic  ju d g m e n t an d  d e ­
c is i o n - m a k in g ^  to
c o m p a re  o n  an apples and a p p le s ' basis.

I he A m e ric a n  B ar A s so c ia tio n  ( A B A ), 
in  de ve lop ing  a m ode l p ro c u re m e n t cod e  
fo r s tate and  lo ca l go ve rn m en ts ,'* re c o g ­
n ized  the  u n iq u e  c h a ra c te r o f p ro fe s ­
s io n a l d e s ig n  services. A rtic le  5 o f the 
c o d e  d ea ls  spec ifica lly  w ith  p ro c u re m e n t 
o f c o n s tru c tio n , a rch ite c t e n g in e e r an d  
land  su rve y in g  services. In a c o m m e n ­
ta ry  o n  A rtic le  5, the A B A  stated, "T h e  
p r in c ip a l rea son s  s u p p o rtin g  th is  se lec- 
tion  p ro c e d u re  0  e „  se lec tio n  based o n 
qu a lifica tio n s  and  ne go tia tio n  ra the r th a n 
on  lo w  b i g ) ..  a re  ihe  lack o t a d e fin itive 
sco p e  o f 'work and the im p o rta n t e o f 
se lec ting  m e best qua lified  f irm ."

O n e  p u rp o s e  lo r  c o m p e tit iv e ly  b id d in g  
g o o d s  an d  serv ices is to kee p  the se lec ­
tion process free from  po litica l influences. 
B u t b id d in g  isn t the o n ly  w ay to avo id  
po litica l p rob lem s: A lte rnative  p ro ce d u re s  
su c h  as o p e n  re c o rd s  an d  the p u b lic  
a n n o u n c e m e n t of p ro jec ts  ca n  effective ly 
kee p  the  se lec tion  p ro c e s s  o u t o f the 
po litica l a rena , w h ile  still o b ta in in g  the 
best ava ilab le  de s ig n  talent.



P ro c u re m e n t o f d e s ig n  se rv ice s  o n  
the  bas is  of th e ir co s ts  can  a lso  be  e x ­
trem e ly  shons igh ted . M ost agenc ies  have 
b e g u n  to  ca lcu la te  the c o s t o f th e ir  p h y s ­
ica l fac ilities on  a life -cyc le  basis: tha t is. 
in itia l c o n s fu c t io n  c o s t p lus  o p e ra tin g  
c os t o v e r the b u ild in g 's  a n tic ip a te d  u s e ­
fu l life.

A  rece n t a rtic le  in D u n 's  R ev iew  c a lc u ­
lates the intia l c o s t o f a b u ild in g  w ith  a 
40 -yea r life as o n e -se ve n th  o f its life ­
cyc le  cost. w ith the rem a in ing  six-sevenths 
representing m a in ten ance  ana  op e ra tion  
cos ts

W ith p ro fe ss io na l fees  tha t c o m e  to 
o n ly  a sm a ll p e rc e n ta g e  o f c o n s tru c tio n  
cost, it is easy to see tha t they re p re se n t 
a m u c h  sm a lle r p ro p o r t io n  o f li.e -cyc le  
cos t Yet a p a rtic u la r typ e  of e xo e m se  on  
the pa rt o f the  a r c h i te c t - in  e n e rg y - 
etfiC ient des ign , fo r  e x a m p le — ca n  have 
a d ra m a tic  e ffec t o n  m a in te n a n c e  an d  
o p e ra tin g  costs, yea r afi.ar year.

C lien ts  sno u ld  a lso  c o n s id e r  tha t the  
b id d in g  p rocess  is tim e  c o n s u m in g , an d  
that tim e scen t in p re p a rin g  b id d in g  d o c ­
um ents. ho ld ing p re b id  co n fe re n ce s , etc., 
can  be ex trem e ly  cos tly , g ive n  Ihe  c o n ­
stant esca la tion  in  m a te ria l a n d  la b o r 
cos ts  c h a ra c te r is tic  o f an  in fla t io n a ry  
eco no m y.

A rc h ite c ts  d o  n o i o o p o s e  c o m p e tit io n . 
In lac t, the  a rc h ite c tu ra l p ro fe s s io n  is 
e x tre m e ly  com p e titive , and  c o m p e tit io n  
is a he a lth y  and  de s ira b le  fa c to r fo r  a r ­
c h ite c ts  in m a rke ting  th e ir se rv ices . B u t 
the y  rea lize tha t to  serve the  ne ed s  o f 
th e ir c lie n ts  and  '.he use rs  o f the  b u ild ­
in g s  they des ign , they m u s t c o m p e te  o n  
the  bas is  o f the ir skills , e x p e rie n c e  a n d  
a b ility  to  p e rfo rm  ihe  se rv ices  re a u ire d  -  
n o t o n  the  illu so ry  "e c o n o m y  ' tha t a 
lo w -b id  m ay  seem  to p ro v id e .

'A o o e n a . j  A  c o n t a in s  tr ie  text o l  P u b l ic  L a w  9 2 -5 8 2 .  

[h e  A r c h it e c t / E n g in e e r  S e le c t io n  A c t  c a s s e d  o v  m e  

U  S .  C o n g r e s s  in  1 9 7 2  R e o r e s e m a t iv e  s la t e  'a w s .  

in  e tte c t  in  C a lifo r n ia  a n d  M in n e s o ia .  a r e  s e t  o u t  in  

A o o e n a ix  B

' C o a e s  o l  S F  2 V  a n d  2 5 5  m a y  b e  o b t a in e d  b y  

w rit in g  lo  i r e  S u c e n n t e n o e n l  o l  D o c u r r e n l s  U  S  

G o v e m m e n l  P rin tin g  O tt.c e  W a sh in g to n . D  C  2 C 4 0 2  

o t  c a n m q  ^ 2 0 2 ; 7 5 3 -3 2 3 8  C o s t  to r  S r  2 5 4  2 5  

c o o i e s / S ?  5 0  S r  2 5 5  2 0  c o c .e s / S 8  E n c lo s e  D a y ­

m e n !  w  in  o r c e r  V s a  a -no M a s t e r C a r d  c h a r g e s  

a c c e d e d

'A o o e n d ix  C  c o n t a -n s  a  r e D r e s e " t a t iv e  o r o ie c t  a n ­

n o u n c e m e n t  t ro m  m e  s ta te  o t C a  fo r m a  t o . lu s t r a t e  

t y c c a i  e v a lu a tio n  c rite ria  a n a  o th e r a r c r . i t e c t -s e  e c t .o n  

o r c c e c u r e s

• A o o e n C ix  0  c o n ta  n s  tn e  text o l  s e c t io n  5 -5 0 1  

A r c n it a c t -S n g m e e r  a n d  1 a n d  S u r v e y in g  S e r v i c e s  o l  

Ih e  A m e r ic a n  B a r  A s s o u .a i .c n ,M c c e i  P 'c c u r e m e n t  

C o d e  to r  S la t e  a n o  L o c a l  G o v e r n m e n t s



Introduced: 3/1/85
Referred: Community & Regional

Affairs and Finance

1 IN THE SENATE BY STURGULEWSKI AN D  RODEY

2 SEN*-”": BILL NO. 20'>

3 IN THE LEGISLATURE OF TH E  STATE OF ALASKA

A FOURTEENTH L EG I S L A T U R E - FIRST SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to contracts for architectural,

7 engineering, and land surveying services; and provid-

8 ing for an e ff ective date."

9 BE IT ENACTED ! Y THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 36.98 is amended by adding a new section to read:

11 Sec. 36.98.043. ARCHITECTURAL, ENGINEERING, AN D  LAN D  SURVEYING

12 CONTR/CTS. (a) N o twithstanding the provisions of AS 36.98.010(3) and

13 36.98.040, a state agency shall n e gotiate a contract w i t h  the most

14 qualified and suitable firm or person of d e m o nstrated competence for

15 architectural, engineering, or land surveying services. The state

16 agency shall award a contract for those services at fair and

17 reasonable compensation as d e termined by the state agency, after

18 consideration of the estimated v alue of the services to be rendered,

19 and the scope, complexity, and professional nature of the services.

20 (b) If negotiations w i t h  the most qu a lified and suitable firm or

21 person under (a) of this section are not successful, the state agency

22 shall negotiate a contract w i t h  other qualified persons or firms of

23 demonstrated competence, in order of public ranking. The state agency

24 may reject all or part of a proposal.

25 (c) This section does not apply to contracts awarded in a situa-

26 tion of public necessity if the person responsible for exe c u t i o n of

27 the contract on behalf of the state agency certifies in writing that a

28 situation of public necessity exists.

29 (d) In this section "state agency" has the meaning given in
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1 AS 36.98.080(5), but also includes political subdivisions of the state

2 w h e n  the political subdivision seeks architectural, engineering, or

3 land surveying services for a project that is funded entirely or

4 partially by state funds.

5 * Sec. 2. This Act applies to requests for bids or proposals for archi-

6 tectural, engineering, a. d land surveying services issued after the effec-

7 tive date of this Act.

8 * Sec. 3. This Act takes effect immediately in accordance with AS 01.--

9 10.070(c).

10
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The 700% Solution—A Billion Dollar Ripoff

By Paul J. Andrews
(A commentary in the A p ri l 1980 edit on 
o f  Government Executive addressed the 
issue o f the high cost o f arehitect-engivser 
sendees in Federal contracts. Thefollourig 
opinion/commentary is an update, on that 
same issue and was submitted by a long­
time (1946-1978) Federa l employee who 
is now retired from  Government sendee 
but retains a strong i n t e r c i n  Federal 
ex})enditures. An attorney, M r. Andrews 
spent much o f his Federa l sendee in the 
areas o f supply, contracts, claims and 
compliance.)
O n e  of the obvious ways to reduce the 
federal deficit is to reduce the outlay of 
funds for federal procurement; and an im­
portant procurement technique to reduce 
prices is by competitive bidding or nego­
tiation. On August 11, 1983, President 
Reagan called on the heads of depart­
ments and agencies to increase price com­
petition in the $160 billion spent annual­
ly in federal procurement and restrict the 
use of noncompetitive procurement. As 
a part olr its deficit reduction package, 
both houses of Congress drafted a "com­
petition in contracting” bill (S. 338 and
H.R. 5184).

The one exception, in the latter bill, to 
more "fair and open competition” is the 
procedures in the Brooks Act (sponsored 
by Rep. Jack Brooks and passed on Oc­
tober 27, 1972), which forbids price com­
petition for architect-engineer (A/E) ser­
vices. A/E fees in federal procurement 
total about $5 billion annually. In the 
“Deficit Reduction Act of 1984” (P.L. 
98-369, enacted July 18, 1984), which 
combined the two bills, the Federal Pro­
perty Act was amended to provide (sec. 
309 (b)) that—“the term ‘competitive 
procedures' means procedures under 
which an executive agency enters into a 
contract pursuant to full and open com­
petition. Such terms also includes—

(1) procurement of architectural or 
engineering services conducted in ac­
cordance with title IX of this Act (40 
U.S.C. 541 et seq) [the Brooks Act]”. 
On April 25, 1978, antitrust action 

against the A/E industry (National Soci­
ety of Professional Engineers v. U.S.) 
culminated in the Supreme Court’s deci­
sion that the traditional method of select­
ing A/Es without comparison of prices

was a “frontal assault on 'he basic policy" 
of the Sherman Anti-trust Act. But by 
then the A/E code of ethics prohibiting 
comparison of prices had been written 
into law (the Brooks Act, dated October 
27, 1972).

The current NSPE Code of Ethics (as 
revised, July 1981) rescinds section 11(c) 
of its previous code, recognizing the 
Supreme Court decision, and permits 
price negotiation for A/E services. The 
private client may now compare prices of­
fered by competing A/Es; but the federal 
government client is forbidden by the 
Brooks Act from making price compari­
sons. The new NSPE Code als' notes 
that "Engineers and firms may indi­
vidually refuse to bid for engineering ser­
vices. Clients are not required to seek 
bids for engineering sen/ices . . .  State 
registration board rules of professional 
conduct, including rules prohibiting com­
petitive bidding for engineering services, 
are not affected and remain in full force 
and effect." As we shall observe later, the 
absence of price comparison results in a 
600 to 700 per cent price spread in the 
cost of A/E services. In other words, the 
Brooks Act alone i ores that A/E ser­
vices which could be outained for $50,000, 
will cost the federal government as much 
as $350,000.

A survey of the largest construction 
firms in the east reverled a definite move 
toward price comparison in the A/E selec­
tion process. Joe Wood of Marriott Cor­
poration said that for the design of hotels 
and facilities around the world they ask 
for A/E design proposals with prices, 
then select the proposals in the lower half 
of the price range and negotiate with the 
best qualified A/E. Alan Brangman said 
Oliver T. Carr Co. was paying time and 
service rates for A/E services but found 
the costs so high that the project man­
agers are now going into the market 
place to expand the pool of eligible A/Es 
and to negotiate lump sum prices with all 
A/Es qualified for the particular design 
job. Steve Hayes, Project Manager for 
the Washington-Baltimore area for Cabot 
and Forbes, who construct multi-story of­
fice buildings, said they use Skidmore, 
Owings and Merril as the A/E for their 
largest buildings; but in suburban areas 
(for .designs of smaller facilities) a 
feasibility design is developed, a pool of

qualified A/Es is selected and price is 
negotiated with all of them. The con­
sensus was thf.t price compar ;on for A/E 
services is the definite trend—in order to 
reduce costs o' design work and continue 
to obtain highly qualified A/Es.

In its December .'972 report, the Com­
mission on Government Procurement 
recommended price competit’on as a 
"non-dominant factor” in selections of 
A/Es. Congressman Brooks, in the ensu­
ing 12 years has never sought review of 
the Brooks Act, although for most of 
these years he has been in a prime posi­
tion, as Chairman of the House Govern­
ment Operations Committee, to do so. He 
has repeatedly stated that the Act calls 
for ‘fair and reasonable" prices and if 
administration of A/E procurment fails 
to curb excessive profits, it is not his 
concern. Section 2753 of the recently en­
acted Defiv.it P .duction Act of 1984 final­
ly calls for a study of all factors in the 
procurement with recommendations from 
the Office of Federal Procurement Pol­
icy (OFPP), where the survey will be 
conducted.

In August, 1983, the Inspector General 
of the Department of Transportation 
published an investigative report in which 
he reviewed 102 A/E grant-funded con­
tracts and concluded that there ha4 been 
a loss of tens of millions of dollars to the 
American taxpayer. Fifty three percent 
of the contracts were entered into 
without the benefit of adequate cost 
estimates and analyses of A/E costs and 
68 percent of tl.o contracts were not suf­
ficiently documented to show that reason­
able prices were obtained. Ten of the con­
tracts showed a price spread of 7 to 733 
percent for the same services. Frank 
Musica, Washington Counsel for the 
American Society of Civil Engineers, ex­
plained that price spreads of $50,000 to 
$300,000 (600 percent) were not unusual 
for A/E proposals on the same project 
because the federal agencies were unable 
to define adequately the scope of work. 
The anomaly in this assertion is that 
federal agencies also claim they cannot 
define adequately the scope of work for 
a particular project for the purpose of 
price comparison among the three best 
qualified A/Es selected. Having said that, 
the agency immediately enters into a con­
tract with the best qualified A/E in which

F E B R U A R Y 1985 19



^^^jco^^^JorETMJeunec^uJfiaentl^o 
m easu re  ih e  A /E ’ s p e r fo rm an ce .

T h e  s ign ificance o f  the p rice  sp read  is 
th a t so  much o f  A /E  design  w o rk  is re - 

P  p e tit iv e  (such as room s and  o th e r space 
un its in a  bu ild ing ) th a t p rices paid in the 
p ast become the basis fo r  e s tim a te s  by 
the g ove rnm en t o r  the c lien t f o r  fu tu re  
design p ro jects. P rices n ea r the top o f  the 
6 0 0  to  7 0 0  pe rcen t sp re ad , th e re fo re , 
c re a te  a  p la teau  es tim a ted  p rice  fo r  
fu tu re  p ro jec ts . I f  the th re e  best qua lified  
A /E s  a re  p e rm itte d  to  o f f e r  p rice s fo r  
com parison  by the c lien t, and the p la teau  
p rice  o f fe re d  by the best q u a lifie d  A /E  is 
a t  the top  o f  the 7 0 0  sp read , the  p rices 
o f fe re d  by the o th e r tw o best qua lified  
A /E s  cou ld  in troduce  com petition  a t the 
3 0 0  p e rcen t and 100  p e rcen t le ve l. T he 
A /E  indu stry  p rice fix in g  ra te  schedu les, 
o f  cou rse , keep  p rices a t the 7 0 0  le v e l. 
A nd  i f  o v e r  9 8%  o f  A /E  c o n tra c ts  a re  
aw a rded  by the fe d e ra l g o v e rnm en t to 
the best qua lified  A /E  at the 7 0 0  leve l the 
in f la t io n a ry  tren d  in p rice s  is obv ious . 
N o tw ith s tan d in g  th is in f la t io n a ry  t re n d , 
in the 12 y e a rs  th a t the B ro o k s  A c t has 
been  in e ffe c t , no e f f o r t  has been m ade 
by the F ed e ra l G ove rnm en t to su rv ey  the 
p ric e s  t o r  A /E  se rv ices .

T he  absence o f  re q u irem en ts  fo r  com ­
p e tit iv e  p rice nego tia tion  in the  A /E  
se lec tion  p rocess is the c ru x  o f  the p ro ­
b lem  o f  excessive p ro fits . T he  D O T  aud it 
fo u nd  th a t “ in 3 6  p e rcen t o f  the 102  A /E  
co n tra c ts  rev iew ed , av a ilab le  ev idence 
ind icated  th a t A /E  f irm  p ro p o sa ls  w e re  
a p p a re n t ly  accepted w ith ou t a n a ly s is  o r 
e f f o r t s  to n ego tia te  re a son ab le  p rices . 
I t  ap p ea red  th a t these g ra n te e s  d id n o t 
h ave  e ith e r the capability o r  the incentive 
to  conduct m ean ing fu l (p r ic e ) n eg o tia ­
tio n s  w ith  the A /E  f i rm s ."

F ro m  the tim e the B ro o k s  A c t w as 
en ac ted , p rice  n eog ita tion  has been  a 
ch a rad e . The A /E  se lec ted  a s  b e s t q u a li­
fied  p rescribes the industry  fixed  p rice fo r

the se rv ices requ ired . The fe d e ra l o r  
g ra n te e  c lien t m ust accept this p ric e  o r  
lose that A /E . T he client knows i f  he g oes 
to  the o th e r  selected A /E s he w ill be o f ­
fe red  the sam e industry ra tes on a take - 
it o r  le ave -it basis. So, why lose the best 
qua lified  A /E ?

S ta tis t ic s  b ea r th is ou t. In  1979 , the 
D ep a rtm en t o f  D e fense rep o rted  to  a 
H ouse C om m itte e  tha t " I t  is es tim a ted  
by the m ilita ry  that less than tw o p e rcen t 
o f  con trac t negotiations e re  fo rm a lly  t e r ­
m inated  w ith  the top -ranked  (A /E ) f irm  
and n eg o tia tion s  undertaken  w ith  the 
second -m ost-qua lified  firm , and a lm o s t 
n on -e x is te n t when n eg o tia tio n s  a re  
u nd e rtak en  w ith the th ird  o r  le sse r- 
ran ked  f i rm " .  In  the M ilita ry  C o n s tru c ­
tion  P ro g ra m  in fiscal ye a rs  1979 , 1 9 8 0  
and 1981 the N avy and A rm y aw a rd ed  
48 0  A /E  c o n tra c ts—474 to  the b e s t-qu a l­
ified firm  and 6 to the second (o r  9 8 .7  p e r ­
cen t to  the best-qua lified  firm s ). E f fo r t s  
by the C o rp s  o f  E ng in ee rs to test c om ­
p e tit ive  p ric in g  fo r  A /E serv ices w e re  
thw a rted  by the D epa rtm en t o f  D e fe n se  
and  C ong re ss ion a l com m ittees on  the 
g round  tha t such tests w ere forb idden  by 
tiie  B ro o k s  Act,

T he C o m p tro lle r  G enera l continues to  
issue re p o r ts  fa vo rin g  a fo rm  o f  p riee - 
com petition  fo r  A /E  services but re fra in s  
from  ra is in g  the subject when te s t ify in g  
on  p ro cu rem en t leg is la tion . H ow eve r, in 
p re sen tin g  the view s o f  the D ep a rtm en t 
o f  Ju stice  on  the O F P P  d ra ft  " P ro p o s a l 
f o r  a  U n ifo rm  Fed e ra l P rocu rem en t S y s ­
tem " , dated F eb ru a ry  1 2 ,1 9 8 2 , A ssistan t 
A tto rn e y  G ene ra l R ob e rt A . M cC onne ll, 
in h is le t t e r  o f  F eb ru a ry  2 0 ,1 9 8 2 , s ta ted  
th a t a lth ough  Justice supported the p ro - 
com pe titive  po licy ob jectives o f  the p ro ­
posa l, " . . .  we s trong ly  believe it to  be 
defic ien t in n o t requiring competitive p ro ­
cu rem en t o f  a rch itect and eng in ee rin g  
serv ices ,”  Justice recommended repea l o f 
the B ro o k s  A ct and elim ination o f  “ the
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c u r re n t an ticom petitive re s t ra in ts  upon 
A /E  se rv ices p ro cu rem en t."  A p p a ren tly  
in conform ance with the A dm in istra tion ’ s 
p ro -indun try  policy, the O F P P  igno red  
the " s t r o n g "  advice o f  Ju stice w ith r e ­
spect to  A /E  p rocu rem ent re fo rm  when 
it sen t it" fine' System  p roposa l to the  
C ong ress .

The p rim a ry  fac to rs in the se lec tion  
p rocess fo r  o th e r p ro fession  J  se rv ices is 
the p ro fessiona l competence o f  those who 
w ill do the w o rk  and the re la t iv e  m e rits  
o f  p roposa ls fo r  the end p roducts. T he fee  
to  be charged is not a  dom inant fa c to r but 
p rice comparison is required. I t  is th is la t ­
t e r  fa c to r  which is m issing u nd e r the 
B ro o k s  A ct.

P ro fe s s io n a ls  who p e rfo rm  w o rk  s im i­
la r  to  th a t p e rfo rm ed  ' v A /E s  h ave  
sou g h t to be included under the B ro o k s  
A c t. A ppea ls to the C om p tro lle r G ene ra l 
o f  the U n ited  S ta tes  by the A ssoc ia tion  
o f  Soil and Foundation Eng inee rs , and by 
o th e r  eng inee ring  firm s re fe ren ced  in 
th a t op in ion , to be exem pt fro m  p rice  
com petition  fo r  services th e ir m em bers 
p e r fo rm ed  tha t w ere re la ted  to  A /E  s e r ­
vices, w e re  denied because tne B ro o k s  
A c t p rocedu res a re  stric tly  lim ited to  such 
serv ices "w hen perform ed by A /E  f irm s .”  
H ow eve r, the su rveyo rs  and  m appe rs  
have  p re va iled ; 97  S ta t. 311 adds th e ir  
se rv ic e s  to  the B rook s  Act. T h is  was ac­
com p lished  by a f lo o r  am endm en t in t r o ­
duced by S en a to r Charles P e rc y  to  the 
supp lem en ta l app rop ria tion s ac t o f  1 9 83  
( P .L .  9 8 -6 3 ). O th e r p ro fe ss ion a ls  (re a l 
e s ta te  app ra ise rs , law yers and  o th e rs ) 
h ave sought, o v e r the years , to  g e t aboa rd  
th e  g ra vy  tra in  that has p ro fited  the A /E s  
so  much.

W ith  the support o f  the B ro o k s  A c t, 
s o le  sou rce p rocu rem en t o f  A /E  se rv ic es  
a t  p rices fixed  by the industry  have lu lled  
s ta te  and fed e ra l con trac ting  and adm in ­
is t ra t iv e  o ffic ia ls  in to a s ta te  o f  eupho ric  
d is re g a rd  o f  a ll sound c o n ta c t in g  p r in ­
cip les M oney is poured in to A /E  p ro je c ts  
w ith  no eva lua tion  o f  cost o r  accoun tab il­
ity  requ ired . T he rationa le is th a t the u lt i­
m a te  cost o f  the design concept, w hateve r 
i t  is, wiU he ju s t ifie d  in the con s tru c tio n  
to  which it is app lied . The log ic a l c o n tro l 
is  to  be found  in some kind o f  p rice  com ­
p e tit io n . T he A /E  lobby in C o n g re s s  is 
b e tt in g  its  m oney again st such a  r e t r e a t  
f ro m  th e  s ta tu s  quo

I t  is en cou rag ing  tha t the D e fic it  R e ­
duction  A c t o f  1984, in its fin a l p rov is ion , 
c a lls  f o r  a  s tudy o f  p ro cu rem en t o f  p ro ­
fess iona l services, including A /E  serv ices. 
T h e  re p o r t  on  the leg is la tion  (H ou se  R e ­
p o r t  9 8 -8 6 1 ) p roposes a sys tem  in which 
a l l q u a lifie d  persons be en cou raged  to  
subm it a  com petitive p roposa l in response 
to  each so lic ita tion  fo r  se rv ices “ and in 
which the aw ard  is made to  th e  b idde r on 
th e  lis t w ho can p e rfo rm  the  se rv ic e  fo r  
th e  low est ov e r-a ll c o s t."  T h is  is the  ligh t 
a t  -he c*r.d o f  the  tunnel. M ay th is  com ­
m e n ta ry  con trib u te  to the s tud y  o f  p ro ­
c u rem en t o f  A /E  services.
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