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COMMENTARY

HB-2/6

The 700% Solution—A Billion Dollar Ripoff

By Paul J. Andiows

(A commentary in the April 1950 edition
of Government Executive addressed the
issue ofthe high cost ofarchitecl-engineer
services in Federal contracts. Thefollowig
opinion'commentary is an update on that
same issue and was submitted by a long-
time (1946-1973) Federal employee who
is now retiredfrom Government sendee
but retains a strong interest in Federal
expenditures. An attorney, Mr. Andrews
spent much of his Federal service in the
areas of supply, contracts, claims and
compliance.)

O ne of the obvious ways to reduce the
federal deficit is to reduce the outlay of
funds for federal procurement; and an im-
portant procurement technique to reduce
prices is by competitive bidding or nego-
tiation. On August 11, 1983, President
Reagan called on the heads of depart-
ments and agencies to increase price com-
petition in the $160 billion spent annual-
ly in federal procurement and restrict the
use of noncompetitive procurement. As
a part of its deficit reduction package,
both houses of Congress drafted a “com-
petition in contracting” bill (S. 338 and
H.R. 5184).

The one exception, in the latter hill, to
more “fair and open competition” is the
procedures in the Brooks Act (sponsored
by Rep. Jack Brooks and passed on Oc-
tober 27,1972), which forbids price com-
petition for architect-engineer (A/E) ser-
vices. A/E fees in federal procurement
total about $5 bhillion annually. In the
“Deficit Reduction Act of 1984” (P.L.
98-369, enacted July 18, 1984), which
combined the two bills, the Federal Pro-
perty Act was amended to provide (sec.
309 (b)) that—'the term ‘competitive
procedures’ means procedures under
which an executive agency enters into a
contract pursuant to full and open com-
petition. Such terms also includes—

(1) procurement of architectural or

engineering services cond"cted in ac-

cordance with title IX of tnis Act (40

U.S.C. 541 et seq) [the Brooks Act]”.

On April 25, 1978, antitrust action
against the A/E industry (National Soci-
ety of Professional Engineers v. U.S))
culminated in the Supreme Court's deci-
sion that the traditional method of select-
ing A7Es without comparison of prices
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was a "frontal assault on the basic policy”
of the Sherman Anti-trust Act. But by
then the A/E code of ethics prohibiting
comparison of prices had been written
into law (the Brooks Act, dated October
27, 1972).

The current NSPE Code of Ethics (as
revised, July 1981) rescinds section 11(c)
of its previous code, recognizing the
Supreme Court decision, and permits
price negotiation for A/E services. The
private client may now compare prices of-
fered by competing A/Es; but the federal
government client is forbidden by the
Brooks Act from making price compari-
sons. The new NSPE Coda also notes
that “Engineers and firms may indi-
vidually refuse to bid for engineering ser-
vices. Clients are not required to seek
bids for engineering services ... State
registration board rules o* professional
conduct, including rules pn “.ibiting com-
petitive bidding for engineering services,
are not affected and remain in full force
and effect." As we shall observe later, the
absence of price comparison results in a
600 to 700 per cent price spread in the
cost of AJE services. In other words, the
Brooks Act alone insures that A/E ser-
vices which could be obtained for $50,000,
will cost the federal government as much
as $350,000.

A survey of the largest construction
firms in the east revealed a definite move
toward price comparison in the A/E selec-
tion process. Joe Wood of Marriott Cor-
poration said that for the design of hotels
and facilities around the world they ask
for AJE design proposals with prices,
then select the proposals in the lower half
of the price range and negotiate with the
best qualified A/E. Alan Brangman said
Oliver T. Carr Co. was paying time and
service rates for A/E services but found
the costs so high that the project man-
agers are now going into the market
place to expand the pool of eligible A/Es
and to negotiate lump sum prices with all
AJEs qualified for the particular design
job. Steve Hayes, Project Manager for
the Washington-Baltimore area for Cabot
and Forbes, who construct multi-story of-
fice buildings, said they use Skidmore,
Owings and Merril as the A/E for their
largest buildings; but in suburban areas
(for .designs of smaller facilities) a
feasibility design is developed, a pool of

qualified A/Es is selected and price is
negotiated with all of them. The con-
sensus was that price comparison for A/E
services is the definite j-end—in order to
reduce costs of design work and continue
to obtain highly qualified A/Es.

In its December 1972 report, the Com-
mission on Government Procurement
recommended price competition as a
“non-dominant factor” in selections of
AJEs. Congressman Brooks, in the ensu-
ing 12 years has never sought review of
the Brooks Act, although for most of
these years he has been in a prime posi-
tion, as Chairman of the House Govern-
ment Operations Committee, to do so. He
has repeatedly stated that the Act calls
for 'fair and reasonable” prices and if
administration of A/E procurement fails
to curb excessive profits, it is not his
concern, beccion 2753 of the recently en-
acted Deficit Reduction Act of 1984 final-
ly calls for a study of all factors in the
procurement with recommendations from
the Office of Federal Procurement Pol-
icy (OFPP), where the survey will be
conducted.

In Auguot, 1983, the Inspector General
of the Department of Transportation
published an investigative report in which
he reviewed 102 A/E grant-funded con-
tracts and concluded that there had been
a loss of tens of millions of dollars to the
American taxpayer. Fifty three percent
of the contracts were entered into
without the benefit of adequate cost
estimates and analyses of A/E costs and
68 percent of the contracts were not suf-
ficiently documented to show that reason-
able prices were obtained. Ten of the con-
tracts showed a price spread of 7 to 733
percent for the same services. Frank
Musica, Washington Counsel for the
American Society of Civil Engineers, ex-
plained that price spreads of $50,000 to
$300,000 (600 percent) were not unusual
for A/E proposals on the same project
because the federal agencies were unable
to define adequately the scope of work.
The anomaly in this assertion is that
federal agencies also claim they cannot
define adequately the scope of work for
a particular project for the purpose of
price comparison among the three best
quailed A/Es selected. Having said that,
the agency immediately enters into a con-
tract with the best qualified A/E in which
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scope of work is defined sufficiently to
measure the A/E's performance.

The significance of the price spread is
that so much of AJE design work is re-
petitive (such as rooms and other space
units in a building) that prices paid in the
m'ast become the basis for estimates by
the government or the client for future
design projects. Prices near the top of the
600 to 700 percent spread, therefore,
create a plateau estimated price for
future projects. If the three best qualified
AJEs are permitted to offer prices for
comparison by the client, and the plateau
price offered by the best qualified A/E is
at the top of the 700 spread, the prices
offered by the other two best qualified
AJEs could introduce competition at the
300 percent and 100 percent level. The
AJE industry price fixing rate schedu,-s,
of course, keep prices at the 700 level.
And if over 98% of A/E contracts are
awarded by the federal government to
the best qualified A/E at the 700 level the
inflationary trend in prices is obvious.
Notwithstanding this inflationary trend,
in the 12 years that the Brooks Act has
been in effect, no effort has been made
by the Federal Government to survey the
prices for A/E services.

The absence of requirements for com-
petitive price negotiation in the A/E
selection process Is the crux of the pro-
blem of excessive profits. The DOT audit
found that “in 36 percent of the 102 A/E
contracts reviewed, available evidence
indicated that AJE firm proposals were
apparently accepted without analysis or
efforts to negotiate reasonable prices.
It appeared that these grantees did not
have either the capability or the incentive
to conduct meaningful (price) negotia-
tions with the AJE firms."

From the time the Brooks Act was
enacted, price neogitation has been a
charade. The A/E selected as best quali-
fied prescribes the industry fixed price for
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the services required. The federal or
grantee client must accept this price or
lose that A/E. 'f'l.e client knows if he goes
to the other selected A/Es he will be of-
fered the same industry rates on a take-
it or leave-it basis. So, why lose the best
qualified A/E?

Statistics bear this out. In 1979, the
Department of Defense reported to a
House Committee that "It is estimated
by the military that less than two percent
of contract negotiations are formally ter-
minated with the top-ranked (A/E) firm
and negotiations undertaken with the
second-most-qualified firm, and almost
non-existent when negotiations are
undertaken with the third or lesser-
ranked firm”. In the Military Construc-
tion Program in fiscal years 1979, 1980
and 1981 the Navy and Army awarded
480 A/E contracts—474 to the best-qual-
ified firm and 6 to the second (or 98.7 per-
cent to the best-qualified firms). Efforts
by the Corps of Engineers to test com-
petitive pricing for AJE services were
thwarted by the Department of Defense
and Congressional committees on the
ground that such tests were forbidden by
the Brooks Act.

The Comptroller General continues to
issue reports favoring a form of price-
competition for A/E services but refrains
from raising the subject when testifying
on procurement legislation. However, in
presenting the views of the Department
of Justice on the OFPP draft "Proposal
for a Uniform Federal Procurement Sys-
tem”, dated February 12,1982, Assistant
Attorney General Robert A. McConnell,
in his letter of February 20,1982, stated
that although Justice supported the pro-
competitive policy objectives of the pro-
posal, "... we strongly believe it to be
deficient in not requiring competitive pro-
curement of architect and engineering
services." Justice recommended repeal of
the Brooks Act and elimination of "the

current anticompetitive restraints upon
AVE services procurement." Apparently
in conformance with the Administration's
pro industry policy, the OFPP ignored
the “strong" advice of Justice with re-
spect to AJE procurement reform when
it sent its final System proposal to the
Congress

The primary factors in the selection
process /or other professional services is
the professional competence of those who
will do the work and the relative merits
of proposals for the end products. The fee
to be charged is not a dominant factor but
price comparison is required. It is this lat-
ter factor which is missing under the
Brooks Act.

Professionals who perform work simi-
lar to that performed by A/Es have
sought to be included under the Brooks
Act. Appeals to the Comptroller General
of the United States by the Association
of Soil and Foundation Engineers, and by
other engineering firms referenced in
that opinion, to be exempt from price
competition for services their members
performed that were related to A/E ser-
vices, were denied because the Brooks
Act procedures are strictly limited to such
services "when performed by A/E firms.”
However, the surveyors and mappers
have prevailed; 97 Stat. 311 adds their
services to the Brooks Act. This was ac-
complished by a floor amendment intro-
duced by Senator Charles Percy to the
supplemental appropriations act of 1983
(P.L. 98-63). Other professionals (real
estate appraisers, lawyers and others)
have sought, over the years, to get aboard
the gravy train that has profited the A/JEs
so much.

With the support of the Brooks Act,
sole source procurement of A/E services
at prices fixed by the industry have lulled
state and federal contracting and admin-
istrative officials into a state of euphoric
disregard of all sound contracting prin-
ciples. Money is poured into A/E projects
with no evaluation of cost or accountabil-
ity required. The rationale is that the ulti-
mate cost of the design concept, whatever
it is, will be justified in the construction
to which it is applied. The logical control
is to be found in some kind of price com-
petition. The A/E lobby in Congress is
betting its money against such a retreat
from the status quo.

It is encouraging that the Deficit Re-
duction Act of 1984, in its final provision,
calls for a study of procurement of pro-
fessional services, including A/E services.
The report on the legislation (House Re-
port 98-861) proposes a system in which
all qualified persons be encouraged to
submit a competitive proposal in response
to each solicitation for services "and in
which the award is made to the bidder on
the list who can perform the service for
the lowest over-all cost.” This is the light
at the end of the tunnel. May this com-
mentary contribute to the study of pro-
curement of AJE services.
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ene prospective client to compare services on the basis of price priﬁ:

3electlon,.and It presumes that the contract “will go to the qualified fi
submitting the lowest price.® Of the 29 states which have statutes on A
selection, I.' are similar to the Brooks bill and the Hodel Code; twelve spe
ifically exempt A/E selection from competitive Mdding; two prohibit biddii
for A/E services by law; one permits agencies to request price proposals

their discretion (Georgia); and one requires price proposals (Karyland). Tab!

1 summarizes these state statutes.

TABLE 1

SUMMARY OF STATE LAWS
States which orohibit comoetitive blddIna for A/E services in Law:
Tennesee Texas

States which exemot A/E services frcm aeneral bidlina reauirements:

California New Sersey

District of Columbia Mew York - by state

Hawai i comDtroller 3 opinion

Illinois Ohio

Kentucky Oklahoma

Missis5ippi-by attorney Pennsylvania
general®s ruling Wyoming

States calling for selection based on qualification;

(with procedure requiring ranxing of firms, negotiation on scope of project
and fee with the top firm. If no contract can be reached, negotiations are
terminated and taken up with the s cond ranked firm, etc.)

California (1973) Nebraska (1973)
Connecticut (1979; New Hampshire (1973)
Colorado (1979) New York State (19S0)
Delaware (1976) Oklahoma (197<0
Florida (1973) Penr.sylvania-building  (1975)
Kansas As and Es (1977) construction offices

Kentucky (1978) couth Carolina (197*0
Louisiana (1975) Texas (1971)
Maine (1979) Utah (1980)
Massachusetts (1975) Virginia (1950)
Minnesota - (1975) Washington (1951)

A"Report of the CSA Special Study Committee on the.Selection of
Architects and Engineers,””’Part 1V, Appendix F, p. 1 (3une 197*0.



Appendix A
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To amend the Federal Procerty and Adminis-
trative Services Act ot 1949 in‘orcer to estab-
lish Federal policy concerning me selection ol
firms and individuals to perform arcnitectural.
enqmeermg, and reiatea services tor the Fed-
eral Government,

Be it enacted bY the Senate ana House ol
Representatives cl tbe United States ot Amer-
icam Congress assemc'ed. That the Federa!
Procerty and Administrative Services Act of
1949 (40 U SC 471 etsea ) isamerced by
adding at the end tnereol tne following new

fitle 1

"TITLE IX-SELECTION OF ARCHITECTS
ANO ENGINEERS

"Definitions ,

Sec 901 Asuseo mthistte—
(1) The term tirm means any individual,
firm, panr.ersmo. corco-aton. association, or
otner IePaI entity cernmnea by law to oractice
the professions ol architecture or engineer-

ing.
g(2) The term agency head means the
ﬂecretar}/. Admims.rator: or head of a de-
artment. a?ency, or bureau ol the Federal
overnmen ,
_"(3) The term arch.tectural and engineer-
ing services' induces tnose professional serv-
IcEs ot an architectural or en%meenng nature
as wen as incidental sendees that memoers of
these professions and those m their employ
may logically or lustifiady perform >
"Poljc ,
$66. 902 ‘The Congress hereby declares if
to be me policy ot the Federal Government to
Pubhcl)r announce all recuirements lor archi-
ectural and en(t;meermg services, and to “e-
no'iate contracts lor aich-"acv-rat gmi ", gi-

ppprno :uryfjc ~*'s *ilgrr.nr.Q'f
""No(? 200 GTISTCA/"On X0l »-a of
i v pZyaoa

|
fflic.n" j p* _ _
Requests tor cuta on arcnitectural and engi-
neering services _
"Sec. 903. I the_procurement of architec-
tural ara_engineering services the agency
head snail encourage iirms engaged In the
lawlul f)ractlce ot tre>r pro'essonto submit
annually a statement ol Cuaiitications and
performance d3ta Tre agency read, lor each

ATTACHMENT 3

proposed protect, shall evaluate current state-
ments ol aualilications and performance data
on tile with the agency, together with those
that may be submitted by other lirms regard-
ing the proposed protect, and shall conduct
discussions with no less than three lirms
regarding anticipated concepts and the rela-
five utility ol alternative methods ot approach
lor lurmshing the required services and then
shall select therefrom, in order ol preference,
based upon criteria established and publisned
by mm. no less than three ol the f ms deemed
to be the most highly qualified Vo provide me
services required. _
“Negotiation ol contracts lor arcnitectural and
engineering services .
_"Sec 904" (a3Tno agency head sM'i nego-
tiate a contract witn me meérest _tm
tor -srer ~ »a I'o encir.ee.na ;e'vires at
CCNMT--0<V nr  — -] -cercy »-ho (e-
termines is ;air ana reasonao.e to me uovern-

l.c — .Tfjking such determination, the

agencyv head snaii lave into account tne esti-
mated value of me services to be reocerea
the scope, complexity, and professional na-
ture tnereol

Should the agency head be unabte to

nego_glate a satis actory Contract, with the firm
considered tobe \ e most auatilied. ata price
he determines to bi_ lair and_reasonable fo the
Government, negotiations with that tirm should
be formally terminated The agency head
should then undenake negotiations with the
second most quailed firm _FaHmH accord
with the second most qualilied firm, the agency
head should terminate negotiations Tne agen_c?]/
head snouid then undertake negotiations wit
the third mest qualified lirm

"(cg_ Should the a?ency head be unable to
negotiate a satisfacfory Contract with any ol
the selected lirms he shall select additional
lirms in order ol their competence and auali-
tication and continue negatiations in accorg-
ance with this section until an agreement is
reached 3

Approved October 27,1972,

‘Arcnaecis ana enc neers Fecerai se-eci on do; y
estaoi'snment 63 Stai 377.82 Srai 1104

+86 Slat 1278

'86 Slat 1279

LEGISLATIVE HISTORY

HOUSE REPORT No 92-1t8S (Comm on Gov-
ernmem Oceraiionsi

SENATE REPORT No 92-1219 (Comm on Gov-
ern.-rentOce'al’ons)

CONGPESS'ONAL RECORD Vol 118C972) July
26 consoerw a”o cassao nouse Oct »4.cons‘a-
eiea ana casseo Eeraie
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Convention 85
Will Show How
To Integrate
Design Trends
Into ‘Value
Architecture’

How can architects apply the
newest design techniques to
create quality facilities for the el-
derly. energy-efficient “"smart"
new buildings, space-efficient
interiors and other proiects that
produce profits for their clients
and themselves?

The 1985 AIA National Con-
vention in San Francisco, June
3-12, will feature 10 information-
packed hours of special design
programs to help architects Inte-
grate new techniques into the
various facets of “value architec-
ture.”

The "Value Architecture" con-
vention's (our piofessional inter-
est programs, covering design
for aging, research and design,
interior design and the 1985 AIA
design awards, will complement
awide range of professional de-
velopment seminars, small-
group consultations md theme
programs. (See Memos #680
and #681.)

The workshop on "Design for
Aging" will review the special
needs, information sources and
design guidelines available (or
all environment—from indepen-
dent living communities to
health, recreational, cultural and
exiended-nursing-care facilities
—for the fastest growing segment
of America's population.

This comprehensive program
will be led by former AIA Board
member Samuel A. (Pete) Ander-
son lll of Richmond and Martin H.
Cohen. FAIA. New York City.

Another m-deoth program will
presem highlights of Ihe Insti-
tutes Research and Design 85"

smSMi IWwex ]

RECEIVED

Qualifications
Or Price: how

lin<RtterdFormest Adiitc [.Should States

San Francisco's Palace ol Fine Arts (1915) by Bernard Maybeck

conference to be held this March
in Los Angeles, where architects
are expected to explore state-of-
the-art findings from architec-
tural research and technology.

This workshop will emphasize
the application of new design
and management tools—espe-
cially computers—Ilo energy-
conscious design, life safety and
codes, building redesign, design
ol specialized facilities and en-
vironmental needs.

Moderated by Earle W. Kennett
of the AIA Foundation's research
department, the research and de-
sign program will feature se-
lected papers from the March
conference,

Interior design's value as a
proiect-enhancing service to cli-
ents will be addressed in the
"Designing Value Interiors" work-
shop. Participants will examine
how interior design has emerged
as one ol the lastest-growing di-
mensions of the design profes-
sion and how it can become one
of the most profitable services of
architecture firms.

The interior design workshop
will be led by Michael Brill, presie
dent of the Buffalo Organization
lor Social and Technological In-
novation.

The final design program will
include a series of panel discus-
sions of AIA Honor Award-win-
ning projects for 1985—from per-
spectives of both the architect
and the client. Panelists will dis-
cuss how quality design adds
"value"—monetary and other-
wise— to an architectural project.

Essex (Conn.) architect Mark
Simon will moderate these dis-
cussions.

“This year's design programs
offer a unique and valuable op-
portunity lor architects to learn
more about design excellence
and the tools for creating it," ex-
plained 1985 convention chair-
man Joseph Monticciolo, FAIA.

Select A/Es for
Public Projects?

Which is more cost-effective for
state governments: Selecting ar-
chitects and engineers primarily
on lhe basis of qualifications or
on the basis of their fees?

This question is the tocus of a
recant AIA study comparing the
experience ol Maryland, which
selects architects and engineers
on the basis of price and other
qualifications, and Florida, which
emphasizes tecnmcal qualifica-
tions in the selection system.

The AlA-supported "Bronks
Act" approach to granting pu 'lie
building contracts, specifying
that A/Es be selected on their
qualifications subject to negotia-
‘ron of (air and reasonable com-
pensation, is used by most lo-
calities; the federal government
and lhe maturity of state govern-
ments, including Florida.

Maryland, however, has advo-
cated its selection process as
more cost-elfective than the tradi-
tional "Brooks Act” approach,
thus prompting the AlA to include
Maryland in the study.

Florida was selected for com-
parison because, until price en-
ters the process, its A,E selection
is similar to Maryland's.

The study concludes that
Maryland's A/E selection process
"is significantly more time-con-
suming and expensive than Flor-
ida's," according to AIA Board
member David E. Lawson, chair-
man of the AIA A/E Selection
Consulting Group.

In Marﬁand total costs ol the
AfE ?,omon of the caDital con-
struction process average 13 per-
cent of estimated construction
costs; but in Florida they average
only 68 percent. While' A-E tees



are lower in Maryland than in Flor-
ida. "the added costs of the Mary-
land process far outweigh the
savings in A/E fees," reports the
study.

These added, costs are in part
the result of a larger administra-
tive staff and budget necessary
for preparing detailed programs
on which architects and engi-
neers can submit price pro-
posals, These program descrip-
tions also take additional prepa-
ration and review time, resulting
in costly delays.

While Maryland requires the
consideration of both price and
technical competence when award-
ing coi  2Cts, the study finds that
price is becoming the dominant
factor in the system.

Ol the last 40 projects awarded
by the Maryland Department of
General Services prior to June
1983, 33 (83 percent) went to the
firms with lhe lowest price pro-
posals.

Although both state govern-
ments are pleased with their A/E
selection procedures and the
quality of the buildings that e-
sult, A/Es in Maryland are e-
sentful of its system.

“Most A/Es who design state
protects in Maryland dislike the
system, which they feel rewards
them inadequately." reports the
study.

The Maryland system, which
requires competing firms to sub-
mit elaborate technical pro-
posals accompanied by fixed
prices, results in extraordinary
costs to firms that compete but
are not awarded contracts. These
costs are eventually passed on to
consumers of A/E services, ac-
Cl' mg to the study

contact: Nancy Somerville.
AIA government affairs, (202)
626-7386.
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New AIA/SC
Specifications
For High-Tech
Buildings Can
Ease Design
Problems

To help architects adapt to
rapidly changing construction
technology, the AIA Senl/ice Cor-

oration is expanding its Master-

PEC system by developing spec-
ifications for a new generation of
highly automated buildings.

Specifications for these so-
called “intelligent" b'lildings are
designed to 2lleviate problems
for design professionals who
have limited experience working
with high-technology construc-
'ion systems.

Entering the marketplace in the
wake of the AT&T divestiture and
the explosion of computer tech-
nology, “intelligent" systems use
anetwork of sensors to determine
a buildings environment, and
computers and microcomputers
to adjust building controls to
ever-changing conditions.

Mastergpec will now em?ha
size transmission media, tele-
commupications systems, light-
Ing. building controls, signaling
enedqy management systems and
building automation.

Specifically, new building con-
struction technologies for trans-
mitting audio, video and data
signals may significantly arfect
architectural designs.

These signals, generally trans-
mitted through electronic cables,
can now be sent with liber op-
tics—a much smaller meaium
Use of fiber optics can dramat-
ically alter the amount and *vce of
space necessary to accc. rmo-
date transmission equipment in
new buildings.

Contact: William Aird. AIA SC.
(202) 626-7371

6 ‘Energy in
Architecture’
Workshops Are
Scheduled for
Early 1985

Architects can continue to sharp-
en their knowledge and skills in
energy-conscious design by tak-
ing advantage of the Institutes
comprehensive "Energy in Archi-
tecture" workshops this year

The schedule for this winter
and spring:
—“Microcomputer-Based Energy
Analysis (level 4a), Feb. 28. Mor-
aine Valley Community College.
Argonne. lll.:
—Energy in Design: “Tech-
niques” (level 2), Feb. 28-March
1, AIA Building, Washington.
D.C.;
—"“Energy-Conscious Redesign"
(level 3c). March 21-22, Kona Kai
Club, San Diego;
— 'Energy in Design: Process"
(level 3a), March 28-29. AIA
Building, Washington. D C.;
—“Microcomputer” (4a), April 15,
San Diego;
—"Redesign" (3c), April 25-26,
AlIA 3uilding, Washington, D.C.

Registration fees will remain
the same for AIA members in
1985 but wi'l increase for non-
members.

Contact: Bre Ja Henderson,
AIA professions development,
(202) 626-7353

Design Firm
Management 1<
Be Examined a
D.C. Conferenci
March 13-15

Management techniques an
specifying strategies to prepar
design professionals for 21s
century challenges will be e
plored at the first Consulting Er
gmeers Exposition and Manage
ment Conference, March 13—15
atthe Washington (D.C.) Conven
tion Center.

The comprehensive confer
ence. cosponsored by ACEC ant
Consulting Engineer magazine
will identify new markets for de
sign firms and examine how firm:
should be structured to tap thesi
markets.

More than 2.500 design profes
sionals from across the nation an
expected to attend the confer
ence, which will feature 60 man
agement sessions, over 75 tech
nical seminars and an extensive
exposition showcasing cornpa
nies that offer products and ser
vices for design professionals.

Carrying the theme “On Track
to Ilhe 21st Century .... Trends.
Traps and Targets," the three-day
conference will offer a four-track
program with seminars on man-
agement development, vendor/
specifier relations, trends in engi-
neering practice and methodolo-
gies for internal practice.

General session speakers will
include Marvin Cetron, the futur-
ist who addressed the 1984 AIA
National Convention: Lee lacoc-
ca, chairman of Chrysler s board;
Paul Goldberger. New York Times
architecture critic; Abel Wolman.
educator and author of The Liva-
ble City, and samuel C. Florman.
a construction company execu-
tive Contact: Linda Oswald.
Slack Inc.. (609) 848-2147.



o> O

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

29

Introduced: 3/1/85
Referred: Community & Regional
Affairs and Finance

IN THE SENATE BY STURGULEWSKI AND RODEY
SENATE BILL NO. 204
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to contracts for architectural,
engineering, and land surveying services; and provid—
ing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 36.98 is amended by adding a new sectionto read:

Sec. 36.98.043. ARCHITECTURAL, ENGINEERING, AND LAND SURVEYING
CONTRACTS. (a) Notwithstanding the provisions of AS 36.98.010(3) and
36.98.040, a state agency shall negotiate a contract with the most
qualified and suitable firm or person of demonstrated competence for
architectural, engineering, or land surveying services. The state
agency shall award a contract for those services at fair and
reasonable compensation as determined by the state agency, after
consideration of the estimated value of the services to be rendered,
and the scope, complexity, and professional nature of the services.

(b) If negotiations with the most qualified and suitable firm or
person under (a) of this section are not successful, the state agency
shall negotiate a contract with other qualified persons or firms of
demonstrated competence, in order of public ranking. The state agency
may reject all or part of a proposal.

(c) This section does not apply to contracts awarded in a situa-—
tion of public necessity if the person responsible for execution of
the contract on behalf of the state agency certifies inwriting that a
situation of public necessity exists.

(d) In this section "state agency” has the meaning given in

-1- SB 204
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AS 36.98.080(5), but also includes political subdivisions of the state
when the political subdivision seeks architectural, engineering, or
land surveying services for aproject that is funded entirely or
partially by state funds.

* Sec. 2. This Act applies to requests for bids or proposals for archi-
tectural, engineering, and land surveying services issued after the effec-
tive date of this Act.

* Sec. 3. This Act takes effect immediately in accordancewith AS 01.--

10.070(c).

SB 204 22,



Dept, of Transportation & Public Facilities

BILL no: hb 278 approved: R. J. Knapp
} Commissioner ®
TITLE: An Act Relating to Contracts for date:
Architectural, Engineering, and Land
Surveying Services
The Department of Transportation and Public Facilities

acknowledges the merits of the argument that Ilow bid selection
for professional design services could lead to undesirable cost
and operating efficiency problems with the facilities constructed
as a result of these designs. In certain cases, the practice of
bidding could put the public in a position, of paying for
facilities which are not in the best interest of the public even
though substantial sums appear to have .been "saved" during the
design phase. The Department supports the concept of flexible
selection criteria enabling the Department to adjust the number
and weighting of various factors for selection, including cost to
design. There remain numerous classes of design professional
contracts wherein price consideration can continue to be of value
to the state (architectural reviews for code compliance, projects
which have a well c"jfined design and construction scope, and
various sorts of consulting services).

The Department believes that the major intent of the proposed
legislation could be accomplished, and our concerns alleviated,
if the language of the bill included a limitation on the extent
to which price could be considered for design oriented contracts.
The State wishes to include price as a factor in selecting AE&LS®
services when, in the judgment of the State, the scope, nature,
and amount of services required are sufficiently defined so as to
reasonably enable proposing firms or individuals to compete with
a substantially equal understanding and/or interpretation of the
services required.

The Department suggests adding the following language to Section
36.98.043 of SB 204:

(d) Notwithstanding any other provisions of this section,
the State may 1include price as a factor in selecting AE&LS®
services when, in the judgment of the State, the scope,
nature, and amount of services vrequired are sufficiently
defined so as to reasonably enable proposing Ffirms or

individuals to compete with a substantially equal
understanding and/or interpretation of the services
required. /Tn  order to include price as a factor in

selection, tne State must have at Ileast one person involved
in the evaluation of proposals who 1is registered in the
State of Alaska in the primary Architectural, Engineering or
Land Surveying discipline of the contract®

Fn LT T HE wedine Tull s it vineadn T IEIMCIL LM Ll =11 Wth!,

r



March

[ R e

[S 3 B SN I )

[op)

KB 278 File Contents
20, 1985 Wednesday

Bill Summary — Legislative Reporting Service
Overview — R, Poppe, Committee Staff

Alaska Statutes 36.98

Fiscal Note — Dept, of Administration
Position Statement — Dept, of Administration

Supplemental Materials supplied by a representative of the
Alaska Chapter of the American Institute of Architects

a) ReFort.of the federal GSA Special STudy Committee on the
Selection of ARchitects and Engineers (June, 1974)

b) ARticle:  "Why not contract for architectural services on a
competitive-hid basis?"
c) Summar* of Laws of Other Si.ces
Federal Public Law 92-582, October 27, 1972 o
Memo: Newsletter of the AIA, Jan. 23, 1985 on "Qualifications
or Price; How Should States Select A/Es for Public
Projects?"

Copy of SB 204 by Sturgelewski

21, 1985

Fiscal Note — Department of Transportation
Fiscal Analysis — DOT

Position Statement with Proposed Amendment — DOT



REQUE

Title

STATE OF ALASKA 1985 LEGISLATIVE

FISCAL NOTE

SESSION

Revision Date:

FISCAL DETAIL

ST
Bill/Resolution No.: HB 278 Agency Affected-: DOT&PF, DEC, DNR, DOA
: An Act Relating to ContrcRrbgram Category Affected: Design, Construct
Land Management, Genera | bervices

for Arch.,Enqr.,

& Land Survey Services

Sponsor:Koponen~, Sund,~et al BRU, Program or Subprogram(s) Affected:
Requestor:
Date of Request: 3/18/85

EXPENDITURES/REVENUES:

(Thousands of Dollars)

FY 85 FY 8b Fy 8/ FY 88 FY 89 FY 90
OPERATING
100 PERSONAL SERVICES
200 TRAVEL
200 CONTRACTUAL
TOO SUPPLIES
500 EQUIPMENT
500 LAND & STRUCTURES
700 GRANTS, CLAIMS ]
300 MISCELLANEOQUS
TOTAL OPERATING -0- -0- -0- -0- -0- _ -0-
i CAPITAL -0- -0- -0- -0- -0- -0- (
1 REVENUE -0- -0- -0- -0- -0- -0- 1
FUNDING: (Thousands of Dollars)
jtliLKnL rUiTu
FEDERAL C"‘IDS
3THER
TOTAL
{]OSTI:[FIIONS:
| d-
-0- -0 - 0 -0 - -0 - 0
'ART-TIME 0. 0. 0 0. 0. 0
TEMPORARY 0- 0. 0 0. 0 0.
ANALYSIS: Attach a separate page if necessary
See Attachment
Prepared 3y: ,inhn Simpson - ;/ Phone: 465-2951
Division: standards R Tech"nidal Services / Date: 7/19/85
Approved b;”~Comniissioner:__ -frate:
Agency:_nbp,-.rt.mpnt of Transportation/ & Public Facilities
Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
7/1/84

Impacted Agency(ies)



Analysis - HB 278

This bill specifies the basis on which the state would negotiate
and award contracts for architectural, engineering and land
surveying services.

If it is not possible to estimate the fiscal 1impact of the bill
on state agencies, but it is believed to be relatively small.
For the most part, the bill"s provisions for selection of
architectural, engineering and land surveying services are very
similar to those followed 1in current practice.



VERNON AKIN AND ASSOCIATES
COM&ULTING ENGINEERS
r.0. DOZ 1081
JUNEAU, ALASKA 00802
Pnoini <007) 388.0022

March 13, 1985

Dear Legislator and Friend:

The selection of professional services Tfor architects and
engineers, for many years, has been done based upon the qualifications
of the professional instead of on the lowest price for design. In
the past there have been trends to base the selection upon cost only,
but i1t was found by sad experience that the system was not satisfactory.
It takes oi. v*small amount of analysis to see why the selection based

primarily on cost does not produce satisfactory results. The owner
is the party who suffers when the finished product does not perform
as intended or desired. The work of a designer of a building cannot

be made analogous to the work of a contractor, as many people have
tried to do. Some people have asked why a designer ran rot bid a job

the same as a contractor does. When a contractor bids a job, he has
the plans and specifications prepared by a design team, so he knows
exactly wliat the scope of the work r and what is required. On the

other hand, when an owner wants a building designed and hires an
architect or engineer, all the design team has for scope is a concept

of the purpose for which the building is going to be used, the monies
available, and possibly the breakdown of the approximate square feet
desired for each function. Before and during design, the design

team confers with the owneZX and at that time the true scope of the work
is set. Many times the Tfuil extent of the scope of the work is not
fully set until well into the design phase. So at the time of bidding
of services there is no way that the true extent of the scope can be
enumerated. If it were, then there would be a complete set of plans

and specifications required for bidding the services, which 1is 1impractical.
With a negotiated contract, it leaves the design team latitude to include
cost and energy saving features into the design, as well as cost saving
maintenance Tfeatures.

The least ixpensive initial-cost building is not necessarily the
most economical to operate and maintain. Life cycle costing has shown
that the initial cost of a building is about 4 to 5 percent of the
total cost of the building for the life of the building. So it is a
fallicy to try to save a few dollars on the initial cost of a building

if the operating and maintenance costs a~e going to be high. I the
design of a building is going to be based upon cost only for the design,
this eliminates the chance of getting a good design. All the owner is

getting by accepting the low bidder is a minimum design. And a minimum
design will result in a minimum quality building, without concern for
any energy saving features, esthetic features, quality of materials,

or effective operating and maintenance Tfeatures that will prolong the
life of the building and equipment.



Letter, HB 278 Page 2

Some proponents of the bidding feature say that it will result in
lower design costs. They are not evaluating correctly. Time costs
money . The more time expended the more the cost. The only way lower
design costs can be obtained 1is by spending less time on the design.
But who suffers for this less time? It is not the design team, because
their time is calculated and allotted at the time of the bidding. So
it is the owner who gets exactly for what he 1is paying. There 1s no
such thing as a "free lunch".

The proponents of the bidding arrangement say there is no
competition. This 1is not correct. Linder the present system, which
has proven over the many decades to be the best method for the results
desired, there iIs competition. The difference is that qualifications
are the primary basis for selection--not cost for design. Under the
present system used by the State of Alaska, the project is advertised
for letters of interest. Any design team can put in their letter of
interest. The applicants are then scored on a basis of 100 points
related to the project. They are scored by the owner, which could
consist of several agencies and departments of the state. From the
scoring, the highest scoring team is interviewed first to see if there
is an agreement on scope of the work, procedure, timing, and finally
cost proposal. IT there 1is no agreement, then negotiations are cancelled
and the second highest scoring team is interviewed. This extends down
the line of applicants until an agreement is reached. So the fFirst
team knows that their cost proposal must be acceptable to the owner
or they are permanently out. There 1is no chance for competitive
“"price cutting” by the applicants, As stated previously, price cutting
is to the detriment of the owner and not the designer.

Again, this bidding process on design work has been tried previously,
and found that it was not successful. It resulted in poorly designed
buildings lack”g coordination in design, and the owner was the looser.
There are all quality of designers from, excel lent to very poor, as in
all fields of endeavor. If the selection is based upon qualifications,
the owner will get the better designer. IT the selection is based upon
cost only, he will get the poor designer, because less time and coordinati
will be spent on the design. Details will be incomplete or totally
missing which will cost more change orders and more time spent during
construction. Remember that a design team in the selection process has
reached an amicable agreement with the owner on cost to furnish the
services the designer deems necessary for a satisfactory design, so the
design team is working for the owner to see that the owner gets Tfull
value for his money. During construction the design team is the owner"s
representative, to protects the owner®s interests. If the designer has
to bid competitively for the job, the good design team who wants to put
the extra time into the job to protect the owner®s interests will not
be the low bidder. So the owner is going to be the ultimate looser.



Letter, HB 278

Some municipal governments oppose this bill because they are under
the mistaken impression that they are going to get more for their design
money . They are going to get less, both in quality of design and quality
of finished building, and they will have a monument consisting of the
finished building for the lifetime of the building to remind them of
their decision. This bill 1is an offshoot of the federal Brooks Act of
1972 which requires selection of architects and engineers "on demonstrated
competence and qualification for the type of professional services
required and at fair and reasonable prices". As of 1983 twenty one
states have adopted this policy with similar legislation. I strongly
recommend that you do your utmost to get this bill out of committee with
a vote favorable for passage. We need this legislation in Alaska to
insure that we will not be saddled with buildings of minimum design and
maximum operating and maintenance costs.

Cordially

Vernon AKin



HB 278-(and SB 204) A BRIEF ANALYSIS

This bill would empower state agencies to award contracts to
architectural, engineering, and land surveying firms based on the
following:

1.) Qualifications of the firm,
2.) The merits of their proposal.
Price would be secondary or tertiary in importance.

After deciding on the most qualified firm for the work, the agency would
enter into negotiations to establish the. most fair and equitable price
for the work. . o .

If not successful in negotiations, the state agency will go to the next
highest ranking firm, and attempt to do the same.

Sec., (c) would allow a state agency to award a contract at its discretion
if a "situation of public necessity exists". | don't know what the hell
that means. It looks like a way to award contracts on the "buddy
Sﬁ/stem", without any competition. | think that the GOVERNOR should be
the only one to determine what a public necessity is, or else it should
be re-worded to define "public necessity" (as in emergency). ( Let's
face it, ALL public works projects are a "necessity" by definition...)

The agency deciding on the "most qualified firm" must also be watched
carefully when they write the regulations to implement this. It seeins to
rr?e that the door could be left open to allow for the "buddy system"

ere, too.

The Senate version of the bill, SB 204, is basically the same, but
broadens the definition of State AgencK to allow municipalities using
State funds (which is all of ‘em) on their projects to do the same
tiling. | think this is good.

All in all, | think the ir.tent of the legislation is good. Being in
this business, | think that | would rather compete on this basis for
jobs than on price alone. However, | think the people (and other
competitors) could get screwed if the concerns | mentioned are not
addressed and tightened up in the legislation.

| hope this gets you prepared for your meeting w/Sharon Macklin & Co.
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MEMORANDUM

To: All Members, House Labor and Commerce Committee
From: Roger Poppe, Committee.Staff
Date: March 20, 1985

Subject: Overview, HB 278

On March 20, 1985, the House Labor and Commerce Committee met in
Room 102 of the Capitol Bldg. on HB 278, "An Act relating to contracts
for architectural, enginnering, and land s ".rveying services."

. There were bills in both the House and the Senate last year on this
issue. HB 211 by Furnace, et alii which had several CSs, but passed the
House but died in the Senate Labor and Commerce Committee. This year,
there is comﬁanlonlleglslatlon on this bill in SB 204, by Sturgelewski
and Rodey, which differs from HB 278 Br|_m_ar_|ly in that it includes
municipalities and other political subdivisions of the state who use
state funds to be included in the bill.

The basic question posed by this bill is whether it is more
cost-effective to hire architects and engineers on state projects on the
basis of qualifications or on the basis of their fees? he Ic rest
bidder in such situations can lead to shoddy and ugly planning and
construction which will have to go through a constant repair and
maintenance process.

If hiring is on the basis of their qualifications, we should consider
the question of whether this will mean more contracts going to
out-of-state people and firms, or for that matter, even firms in other
countries. Or, It could lead to a series of sweetheart contracts with a
few selected in-state firms. One question is how manY available local
architects are there in Alaska? On the other side of the question, the
whole thing could be negated depending on how one interprets lines 25
and 26, which say that these negotiations to hire the most qualified
people does not apply in a situation of public necessity. One could
define this to include every single state contract.

Your file shows that roughly 2/3 of the states have some kind of
statute dealing with this issue.
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INTRODUCTION OF EILLS (House)

HOUSE BILL NO. 275, by Reps. Sund and Taylor. Makes a
sPemallapproprlatlon in the amount of $3,600,000 to the Dept,
of Administration for construction ofa new wing tothe Ketchi-
kan Pioneers' Home. Appropriation isfor a capital project and
does not lapse. Takes effect July 1, 1985.

Introduced March 8 and referred to State Affairs, Finance.

HOUSE BILL NO. 276. by Reps. M. M. Miller and Duncan. Would
authorize the Dept, of Heaith & Social Services to establish

a sliding fee schedule for payment by recipients of homemaker
services, home health aide services, ‘and home health nursing

services. Fees would be set in accordance with the person's

ability to pay. Provides Act takes effect immediately.

Introduced March 8 and -jerred to Health, Education & Social
Services, Finance.

HOUSE BILL NO. 277. by the Judiciary Committee by Request.
See Senate Bill 116, page 169, identical.

Introduced March 8 and referred to the House Special Committee on
State Loans, Finance.

HOUSE BILL NO. 278, by Reps. Koponen, Sund, Szymanski and
Collins. See Senate Bill 204, page 351, nearly identical. The
House version does not include the definition of "state agency"
as does the Senate version.

Introduced March 8 and referred to Labor i. Commerce, Judiciary and
Finance.

INTRODUCTION OF RESOLUTIONS (House'l

HOUSE JOINT RESOLUTION NO. 21. by Rep. Marrou. Urges
Congress to repeal the Merchant Marine Act of 192 Ezthe Jones
Actg. Identical to SJR 11, see page 224.

Introduced March 6 and referred to Transportation.

HOUSE JOINT RESOLUTION NO. 22. by Reps. M. W. Miller,
Pearce, Ringstad, Shultz and Thompson. The resolution does
the following:

—Section 1 rewrites Article IX, section 16 of the Alaska
Constitution, "Finance and Taxation. Appropriation Limit." to
establish a limit on appropriations that is the lesser of two
amounts . .appropriations from the treasury during a fiscal year
may not exceed the [esser of the amount appropriated in the year
this section takes effect adjusted for the cumulative inflation ami
population growth or decline as defined by law or 95 Percent of the
unrestricted revenue of the statr for the previous calendar year.
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INTRODUCTION OF BILLS (Senate)(cont"d)

SB 201 (cent'd)

The fund would consist of private contributions. The state would
be autnorized, but not required, to contribute.

The Dept, of Revenue must inform all applicants for permanent fund
dividends about Che fund so .that they may pledge their dividend if
they so desire. Does not provide for an effective date.

Introduced February 28 and referred to Resources and Finance.

SENATE BILE NO. 202, ba/ Senators Kelly and Halford.
Apgr_oprlate.?.$l23,555,l 0 to the Dept, of Transportation and
Public Facilities for right-of-way acquisition, engineering,
and construction of the Eagle River Hiland Bridge. Provides
that appropriation is for a capital project and does not lapse.
Effective July 1, 1985,

Introduced February 28 and referred to Transportation and Finance.

SENATE BILL NO. 203, by Senator Josephson. Creates a 16-

member "Capital Projects Advisory Commission" to conduct state-
wide public hea.rln?s to_ascertain public opinion on the need

for capital prerc s. The Commission would be directed to report
its findings and recommendations for capital pro&ects to the

governor and legislature no later than January 30 of each year,

Membership would include: four employees or officials of the
executive branch appointed by the governor; two members of the
House; two members of the Senate; and eight public members who are
not state employees. Four of the public members would be appointed
bg the governor, and the President of the Senate and the Speaker of
the House would jointly select the remaining four.

Does g)ot provide for an effective date (becomes law 90 days after
signed) .

Introduced March 1 and referred to State Affairs and Finance.

SENATE BILL NO. 204, by Senators Sturgulewski and Rodey.
Would re(iune state agencies that enter into contracts for
architectural, engineering or land surveying services to nego-
tiate contracts only with "the most qualified and suitable
firm or person of demonstrated competence.”

Compensation under the contract must be "fair and reasonable," as
determined by the state agency. If negotiations with he most
qualified and suitable firm or person are not successful, the
agency "shall negotiate a contract with other qu.”ified E_ersons or
firms of demonstrated competence, in order of public ranking."

Does not apply to contracts awarded in a situation of public
necessity "if the person responsible for execution of the contract
on hehalf of the state _a%ency certifies in writing that a situation
of public necessity exists." Afplles to requests for bids or
proposals for services issued after the effective date of the bill.



INTRODUCTION OF BILLS (Senate)(cont"d)

SB 204 (cont'd)
Effective immediately.

Introduced March 1 and referred to Community & Regional Affairs and

Finance.
Community SENATE BILL NO. 205, by Senator Kerttula. Calls for the
Col leges issuance of $31,880,000 in state general obligation bonds
(bond Tssue) to finance communlty( college land acquisition, design, and
construction, as follows:
— Anchorage CC - lab/admin, building $18,000,000
— Northwest CC - land acquisition 400,000
— Tanana Valley CC -phase Il des.:gn 2,000,000
—Univ. of AK, Juneau - site development
and access roads 600,000
—Prince Wm. Sound CC - admin./classroom bldg. 4,600,000
— Mat-Su CC - classrooms 3,500,000
—1II of A Mat-Su agric. experiment station
research lab 980,000
—Kenai CC - Soldotna Campus, phase Il
classrooms 1,800,000

Provides that question be placed on the next statewide general
election ballot. Effective immediately.

Introduced March 1 and referred to HESS and Finance.

State SENATE BILL NO. 206, by Senators DeVries, Coghill and Paul
Purchases Fischer. Identical to HB 30 by Rep. Shultz. ~ See page 45.
(timely pmt. , ,

of) Introduced March 1 and referred to State Affairs and Finance.
Public SENATE BILL NO. 207. by the Finance Committee. Amends laws
Employees governl_n? public employees to enact restrictions on use of
(cost-of- area differentials in calculating overtime or other salary

living adjustments.
differentials) _ o

Sec. 1 amends AS 23.40.210 relating to negotiations between labor
or.(};anlzatllons and ﬁubllc employers. Adds:  "The cost-of-living
differential or other %eographlc cost-of-living adjustment may not
be considered part of the basic salary for purposes of calculating
overtime compensation or other salary adjustments."”

Sec. 2 amends AS 39.27.020 (Pay Plan for State Employees: Pay step
differentials by election district and in other states) by adding:

page 352 If an employee's basic annual salary is no more than $30,000 the



prospective client to compare services on the basis of pri,e prior
~"election,.and it presumes that the contract will go to the qualified f
submitting the lowest price. Of the 29 states which have statutes on /
selection, 21 are similar to the Brooks bill and the Model Code; twelve spt
ifically exempt A/E selection from competitive bidding; two prohibit biddi
for A/E services by law; one permits agencies to request price proposals
their discretion (Georgia); and one requires price proposals (Maryland). Tab

1 summarizes these state statutes.

TABLE 1

SUMMARY OF STATE LAWS
States which orohibit comoetitive biddina for A/E services in Law:
Tennesee Texas

States which exemot A/E services from aeneral biddina recuirements:

California Sew Sersey
District of Columbia New York - by state J
Hawai i comotroller®s opinion "
Illinois Ohio
Kentucky Oklahoma
Milssissippi-by attorney Pennsylvania

general®™s ruling Wyoming

State- calling for selection based on qualification:
(with procedure requiring ranxing of firms, negotiation on scope of project

and fee with the top firm. If no contract can be reached, negotiations are
terminated and taken up with the second ranked firm, etc.)

California (1973) Nebraska (1973)
Connecticut (1979) New Hampshire (1973)
Colorado (1979) . = New York State (1950)
Delaware (1976) Oklahoma (1974)
Florida (1973) Pennsylvania-building (1975)
Kansas As and Es (1977) construction offices

Kentucky (1979) South Carolina (1974)
Louisiana (1975) Texas (1971)
Maine (1979) Utah (1980)
Massachusetts (1975) Virginia (1950)
Minnesota e (1975) Washington (1951)

A"Report of the GSA Special Study Committee on the Selection of
Architects and Engineers,”™ Part IV,-Appendix F, p. 1 (Oune 1974).



Appendix A

Hodery

AN acT
To amend the Federal Procertv and Adminis-
trative Services Act ot 19-59 in orcer to estab-
lish Federal coiicy concern-ng :re selection ol
(irms jnd individuals to perform arcniiecturat.
engineering, and related services tor the Fed-
eral Government

Be it enacted b¥ the Senate ana House ot
Representatives c1 the Unitea States ol Amer-
ICa In Congress aSSEMC-€0. That the Federal
Property and Administrative Servces Act ol
1949 (40 USC. 't etseo)isamerced tv
adding at tne ent. .tereol tne loitowmg r.ew
title 1
"TITLE IX-SELECTION OF ARCHITECTS
AND ENGINEERS

Definitions
Sec 901 As used m this titie-

"(1) The term tirm means any individual,
tirm. panr.ersmo. corporation association, or
otner legal entity permitted Cy law lo oractice
the protessions ot arch.iecture or engineer-
ing.

"(2) The term agency head means the
Secretary. Administrate:, or head ot a de-
partment. agency, or bureau ot the Federal
Government.

“(3) The term arch 'eciural and engineer-
ing services includes:‘ose crotessional serv-
ices ol an architectural or engineering nature
as well as incidental services that merroers ol
these protessions and those in ineir employ
may log-caiiy or |ustiliaoiy perform »

"Policy

Sec. 902 The Congress heresy declares it
to ce ine policy ol the Fecerai Government to
DuOlicly announce ail reouirements lor arcni-
leciurai and engineering services, and to rg-

nn'nie comra is lor vcr-g-urn jji-r- g,.
ppo- — Naoo HfreaCe

gnce and duai'-Ca'cn nr '-J ]|
C'-'wijiQn :i-i*'v .18 =~
0€- 1QC-

neouesls tercj;) on arcn.tectural ana engl-
Neering Services

"Sec. 503. in ire procurement oi architec-
tural and engineering serv.ces me agency
head snail encourage iirms engage in trie
lawiui oractice oi me.r pre'ess.on io submit
annually a staiemer.i oi cuaiiiicaiions and
pedcrrrar.ee oala Tre agency reap, lor eac'-

ATTACHMENT 3

proposed protect, shall evaluate current state-
ments ol Quahlications and performance data
on Me with the agency, together with those
that may be submitted by other lirms regard-
ing the proposed project, and shall conduct
discussions with no less than three lirms
regarding anticipated concepts and lhe rela-
tive utility ol alternative methods ol approach
lor turmshmg the required services and then
snail select ihereirom. m order ol preference,
based upon criteria established and ouDiisned
by nim. no less man three ot the firms deemeJ
to be the most hignly Qualified to provide ine
services reauired. .
"Negotiation ot contracts tor architecturaland
engslneerln Services
ue 904" (a' Tn® anpnev head f na'l npgo-
nate 1 contract witn me r..quest C...-..sen Inn
0: an- - =W Mo -nq.-e-7f-n3 sewmes at
cCrr,---qv-- — = -eao Ce-
termnes |s':a*_r ana reasonaole 10 me oovern-
+“lkmg such determination, the
agencv head snati ta"e into account tne esti-
mated va'ue ot me Services io ce renoereo
the scope, complexity, and proiessional na-
ture mereot
(b) Should the agency head be unabte to
negotiate a satisfactory con'iract with tne tirm
considered to be the most auaiilied. ata puce
he determines to Ce lair and reasonable to the
Government, negotiations with mat tirm should
be lormaily terminated The agency head
should men undertake negotiations with the
second most qualified lirm. Failing accord
with the second most qualified tirm. me agency
head should terminate negotiations The agency
head snouid men undertake negotiations wuh
the third most qualified lirm
"(cl Should the agency head be unable to
negotiate a satisfactory contract .van any ot
lhe selected lirms he shall select additional
lirms m order ot th.eir competence and Quali-
fication and continue negqoiiations in accord-
ance with ihis seci.on until an agreemem is
reached 3

Approved Coiober 27.1972.
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- Ocerat-onsi
+ 15 0NAL fiECCRO Vol HA'>972] July
gieu a-0 casseo House Qer +4.con$.o-
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Convention 85
Wiil Show How
To Integrate
Design Trends
Into ‘Value
Architecture’

How can architects apply the
newest design techniques to
create quality facilities for the el-
derly, energy-etlicient "smart"
new buildings, space-efficient
interiors and other projects that
produce profits for their clients
and themselves?

The 1985 AIA National Con-
vention in San Francisco, June
3-12. will feature 10 inlormation-
packed hours ot special design
program” to help architects inte-
grate new techniques into the
various facets of "value architec-
ture."

The “Value Architecture" con-
vention's (our professional inter-
est programs, covering design
tor aging, research and design,
interior design and the 1985 AIA
design awards, will complement
a wide range of professional de-
velopment seminars, small-
group consultations and theme
programs. (See Memos #680
and #681.)

The workshop on “Design for
Aging" will review the special
needs, information sources and
design guidelines available for
all environments—from indepen-
dent living communities to
health, recreational, cultural and
extended-nursing-care facilities
—for the lastest growing segment
of Americas population.

This comprehensive program
will be led by former AIA Board
memoer Samuel A. (Pete) Ander-
son lll ol Richmond and Martin H.
Conen. FAIA. New York City.

Anoiner in-depth program will
present hignlights of lhe Insti-
lutes “Research and Design '35"

San Francisco's Palace cl Fine Arts (1915) by Bernard Maybeck

conference to be held this March
in Los Angeles, where archilects
are expected to explore state-of-
the-art findings tram architec-
tural research and technology.

This workshop will emphasize
the application of new design
and management tools—espe-
cially computers—to energy-
conscious design, life safety and
codes, building redesign, design
of specialized facilities and en-
vironmental needs.

Moderated by Earle W. Kennelt
of the AIA Foundation's research
department, the research and de-
sign program will feature se-
lected papers (ram the March
conference.

Interior design's value as a
project-enhancing service to cli-
ents will be addressed in the
"Designing Value Interiors" worx-
shop, Participants will examine
how interior design nas emerged
as one of tne tastest-grawmg di-
mensions of the design protes-
sion and how il can become one
of the most profitable services of
architecture firms.

The inte'ior design workshop
will be led by Michael Brill, presi-
dent ot the Buffalo Organization
lor Social and Technological In-
novation.

The final design program will
include a series of panel discus-
sions ot AIA Honor Award-win-
ning proiects for 1985— tram per-
spectives of both the architect
and the client. Panelists will dis-
cuss how quality design adds
“value"—monetary and other-
wise— to an architectural project.

Essex (Conn.) arcnitect Mark
Simon will moderate these dis-
cussions.

"This year's design programs
offer a unique and valuable op-
portunity for architects to learn
more about design excellence
and the tools for creating it." ex-
plained 1985 convention chair-
man Joseph Monticciolo. FAIA.

Qualifications
Or Price: How
(-.Should States
Select A/Es for
Public Projects?

Which is more cost-effective for
state governments: Selecting ar-
chitects and engineers primarily
on the basis ot qualifications or
on ihe basis of their fees?

This question is the locus ot a
recent AIA study comparing the
experience of Maryland, which
selects architects and engineers
on lhe basis ot price and other
qualifications, and Florida, which
emphasizes tecnmcal qualifica-
tions in the selection system.

The AlA-supported "Brooks
Act" approach to granting public
building contracts, specifying
that A/Es be selected on their
qualifications subject to negotia-
tion ol fair and reasonable com-
pensation, is used by most lo-
calities: the federal government
and the majority of state govern-
ments, including Florida.

Maryland, however, has advo-
cated its selection process as
more cost-effective than the tradi-
tional "Brooks Act" approach,
thus prjmptmg the A1Ato include
Maryland in the sluuy.

Florida was selected for com-
parison because, until price en-
ters the process, ms A/E selection
is similar to Maryland's.

The study concludes that
Maryland's A/E selection process
"is significantly mote time-con-
suming and expensive than Flor-
ida's." according to AIA Board
member David E. Lawson, chair-
man of the Al A AJE Selection
Consulting Groco

In Maryland, mat costs ot the
A/E portion ot the capital con-
struction process -iverage 13 per-
cent ot estimated construction
costs: but in Florid,t they average
only 6 8 percent. Vihiie A E fees



are lower in Maryland than in Flor-
ida. "the added costs of the Mary-
land process tar outweigh the
savings in A/E fees,’ reports the
study.

These added costs are in part
the result of a larger administra-
tive staff and budget necessary
for preparing detailed programs
on whicn architects and engi-
neers can submit price pro-
posals. These program descrip-
tions also take additional prepa-
ration and review time, resulting
in costly delays.

While Maryland requires the
consideration of both price and
technical competence when award-
ing contracts, the study finds that
price is becoming the dominant
factor in the system.

Of the last -50 proiects awarded
by the Maryland Department ot
General Services prior to June
1983, 33 (S3 percent) went to the
firms with tne lowest price pro-
posals.

Although both state govern-
ments are pleased with their A/E
selection procedures and the
quality of the buildings that re-
sult. "Es m Maryland are re-
sentful of its system.

"Most A/Es who design state
proiects in Maryland dislike the
system, which they leel rewards
them inadequately,” reports the
study.

The Maryland system, which
requires competing firms to sub-
mit elaborate technical pro-
posals accompanied by fixed
prices, results in extraordinary
costs to lirms that compete but
are not awarded contracts. These
costs are eventually passed on to
consumers of A/E services, ac-
cording to the study

Contact: Nancy Somerville.
AlA government affairs, (202)
626-7386

New AIA/SC
Specifications
For High-Tech
Buildings Can
Ease Design

Problems

To help architects adapt _to
rapidly  changing construction
technglogy, the AIA Service Cor-
oration’1S expandln([; Its Master-
Spec system Dy developing spec-
ifications for a new generation of
highly automated buildings.
pecifications for these so-
called "intelligent" buildings are
?em%ned to alleviate proclems
or design professionals who
have limited experience working
with hut)h-technology construc-
tion systems. ,

Entering the marketplace inthe
wake of the AT&T divestiture and
the explosion of computer iecn-
nology, intelligent" systems use
a networkcf sensors to determine
a buildings environment, and
computers” and microcomputers
to adjust building . controls to
ever-C anglng conditions.

_MasterSpec will now_em?ha-
size transmission media, tele-
communications systems, light-
Ing, building controls, signaling
energy-management systéms and
building automation

Specifically, new building con-
struction technologies for trans-
mitting audio, video and data
signals may significantly atfect
architectural designs.

These signals, generally trans-
mitted through electronic cades,
can now be sent wiin fiber op-
tics—a much smaller mecium
Use of liber optics can dramat-
ically alter the amount and tyceof
Space necessary to accommo-
date transmission equipment in
new buildings.

Contact' William Aird. AIA SC.
(202) 626-7371

6 ‘Energy in
Architecture’
Workshops Are
Scheduled for
Early 1985

Architects can continue lo sharp-
en their knowledge and skills in
energy-conscious design by tak-
ing advantage of the Institutes
comprehensive "Energy in Archi-
tecture” worksnops this year
The schedule for this winter
and spring:
— "Microcomputer-Based Eneigy
Analysis (level 4a), Feb. 28. Mor-
aine Valley Community College.
Argonne. lll;
—Energy in Design: "Tech-
niques" (level 2), Feb. 28-March
1, AIA Building, Washington,
DC.;
—"Energy-Conscious Redesign"
(level 3c), March 21-22, Kona Kai
Club. San Diego;
—"Energy in Design: Process"
(level 3a), March 28-29. AIA
Building, Washington, D C.:
—"Microcomputer" (4a), April 15,
San Diego;
—"Redesign" (3c). April 25-26.
AIA Building, Washington, D C.
Registration fees will remain
the same for AIA members in
1985 but will increase for non-
members.
Contact’ Brenda Henderson,
AlA professional development.
(202) 626-7353

Design Firm
Management K
Be Examined a
D.C. Conference
March 13-15

Management techniques an
specifying strategies to prepa;
design professionals for 21s
century challenges will be €
plored af the first Consulting Ei
gmeers Exposition and Manag-:
ment Conference. March 13-1°
at the Wasnmgton (D.C.) Conver
tion Center.

The comprehensive confe
ence. cosponsored by ACEC an
Consulting Engineer magazine
wtll identity new markets for de
sign lirms and examine how firm
should be structured to tap thes
markets.

More than 2,500 design profes
sionals from across the nation ar
expected to attend the coniei
ence. which will feature 60 man
agement sessions, over 75 tech
meal seminars and an extensiv-
exposition showcasing compa
mes that offer products and ser
vices for design profess'onals.

Carrying the theme "On Tract
to the 21st Century ..., Trends
Traps and Targets.” the three-da-
conference will offer a lour-trac!
program with seminars on man
agement development, vendor
specifier relations, trends in engi
neenng practice and methodolo
gies for internal practice.

General session speakers wil
induce Marvin Cetron, the futur
ist who addressed the 1984 AIA
National Convention; Lee lacoc

. chairman ol Chryslers board
Paul Goldberger, New York Times
architecture critic: Abel Wolman
educator and author ol The Liva-
ble City, and samuel c. Florman
a construction company execu-
tive Contact: Linda Oswald.
Slack Inc., (609) 848-2147.
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BACKGROUND

On October 10, 1973, Arthur F. Sampson, the Administrator of the General
Services Administration, announced his Intention to appoint a "Special
Study Ccnmlttae to scrutinize the archltect-englneer selection process
of the agency .He made 1t clear that his decisio? was not prompted by
a belief that the GSA system was defective. Rather, he wanted to confirm
his opinion that the basic system was sound and, 1n the process, receive
any S" gestlons for Improvement.”

t ilmm
The Administrator convened a Joint meeting of the GSA National Public
Advisory Panel on Architectural and Engineering Services and the GSA

Public Advisory Council on October 19, 1973 and requested their advice

regarding the scope, structure and membership of the Special Study Committee,

The Study Ccrnnittee first met with Hr. Sampson on December 10, 1973. Members
had been chosen from the architectural, engineering and legal professions,
private industry, government, the academic ccnmunity, and the press.
Gerald D. Hines, a developer/builder from Houston, was appointed Chalrmap.
The Committee was asked to conduct an "Independent and comprehensive study of
GSA"s existing procedures'”™, to m.o\e whatever recommendations for Improvements
deemed necessary,’and to report to the Administrator by June, 1974.3

.
In order to carry out Its assignment, the Special Study Committee focused on
the GSA procedure rather than specific contract awards.4 The Chairman

appointed several subcommittees and asked them to undertake the following:



BACKGROUND (con"t)

»

1. Collect and analyze Federal statutes, regulations
and Instructions governing the award of A-E con-
tracts. Document the authority for GSA"s A-E
selection process. Identify and evaluate differ-
ences between GSA procedures and those of other
agencies.

2. Collect and analyze the A-E selection procedures
of states and foreign governments.

3. Collect and analyze A-E selection policies of a
representative number of quasi-governmental au-
thorities, major corporations and private entre-
preneurs.

4. Collect and analyze studies of A-E procurement
made by the Congress, the Ccrrmlsslon on Government
Procurement, Federal agencies, local and state
governments and professional societies.

5. Collect andanalyze Information that describes
and defines competitive bidding as applied to

e A-E procurement. Determine whether competitive
bidding would Improve the GSA process.

6. Assess the public Image of GSA"s A-E selection

process.

In carrying out their assignments, the Subcommittees and/or staff prepared
a statistical analysis of GSA projects awarded during 1970-1973,5 conducted

comprehensive research 1n their areas of concern, held public hearings,6



BACKGROUND (con"t)

conducted Interviews/ utilized questionnaires3 and attended a round-table
discussion with knowledgeable Individuals. Extensive public notice was
given to all elements of the Cormittee"s work to encourage participation
by all Interested parties. In addition, r-:mmittee members and staff
attended Advisory Panel and Evaluation Board meetings 1n order to observe

«he selection, process 1n operation. 10

The findings, conclusions and recommendations that follow relate directly
to the Administrator®™s study request and are documented 1n the subcommittee
reports. In addition, the subcommittee and related reports contain other
Information and suggestions concerning A-E procurement. Ea"ch of these
reports is an Integral part of the Committee"s work and must be read

to obtain a clear understanding of those recommendation*, adopted by the

full Committee.

In developing recommendations to improve the GSA process for the selection
Of A-Es, Subcommittees were Instructed to measure any recommendation againSt
the following criteria:
* Will 1t minimize or eliminate the opportu-
nity for unethical or Illlegal practices?
* Does 1t recognize the economics of Federal
constructionll and the necessity of safeguards
built Into the public construction process”
* Does 1t Improve the design and functional

quality of Federal construction?



Feasibility of Ccmoetltlve Bidding

Sased on testimony presented at a public hearing, Interviews with Kkey
Individuals on both sides of the Issue and a review of available opinion
on this subject, ths Ccfimittae found that price 1ls one of the factors 1n
awarding an A-E contract by both government agencies and private entrepre-"-
neurs. Those who procure A-E services seem to be sophisticated buyers who,
for the most part, engage 1n serious price discussions after selecting the
firm most qualified to perform the particular project. Price bidding was
found to be a factor In the selection process only 1n rare Instances when
the work was of a q"jasl-professlo..al nature and capable of accurate and

complete specification 1n advance.

The data and opinion offered favored the negotiated procurement process
followed by the General Services Administration. No facts were presented
to suggest that this method led to unsatisfactory results or higher A-E
fees. Those testifying 1n favor of price competition argued that price
should be a factor only when the scope of services was "adequately defined"”
and when Tfirms were "equal"™ in ability/” Those opposed to price competition
testified that tha scope of services could not often be defined 1n advance
and that purchasing professional services by low bid might create an

* e o ff

adversary relationship between the client and low bidder which could be

counterproductive to ultimate Hfe-cycle cost.”"

10



CONCLUSION*®S

General

Tne Study Ccmmi ttee believes that the basic concept of GSA"s A-E selection
process is a good one. There Is a great deal of Interest 1n and competition
for GSA work among the design professionals. Well qualified architects and
engineers are selected for GSA projects. Firms without previous Government

experience have a fair opportunity to obtain GSA contracts.

The Committee 1s of the opinion that several modifications in GSA"s procedures
should be made which would improve the selection process consistent with the
public Interest. These improvements are particularly necessary 1n light of

the need to maintain public confidence in the A-E procurement process.

13



STATE OF ALASKA 1985 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:
Page 1 of i

REQUEST FISCAL DETAIL

Bill/Resolution No.: HB27P Agency Affected: all

Title: Contracts for Architects, Program Category Affected: ah

Engineers, Surveyors all

Sponsor: Koponen. Sund, et al. BRU, Program or Subprogram(s) Affected:

Requestor” ALL THOSE CONTRACTINC FOR ARCHITECTS,

Date of Request:_ ENGINEERS AND SURVEYORS

EXPENDITURES/REVENUES: (Thousands of Dellars)

FY 85 FY 86 FYy 87 FY 88 FY 89 - FY 90
OPERATING

100 PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL

/to0 SUPPLIES

500 EQUIPMENT

600 LAND 4 STRUCTURES

700 GRANTS, CLAIMS

800 MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-
CAPITAL -0- -0- -0- -0- -0- -0-
REVENUE -0- -0- -0- -0- - 0. -0

FUNDIMG: (Thousands of Dollars)

CENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS: -0- -0- , -0- -0- -0- -0-
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

No direct financial impact on the Department of Administration. It is MfficuTt to
calculate the increased cost of contracts for the services of architects, engineers and
sur- eyors when price is removed from consideration in the award of their contracts but
there will be a definite premium paid without price competition.

Prepared By: Robert j. Link Phone :_ 46512250
Division: General Services & Supply v Date:  March 7, 1°e5
Approved by Commissioner: Lisa Rudd Date:

Agency: Department of Admiriistratio

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) s/22iiKi/030e-06 Rev. 7/1/84



Position Paper
HB 278

The Department of Administration 1is opposed to this bill ,

This legislation would require the State and political subdivisions to award
contracts for architectural, engineering and surveying services in compliance
with AS 26.98.010(3) and 36.98.040, except that price could not be considered
as an award factor in the request for proposals. This effectively creates a
separate class of Professional Services contractors.

Price is often a significant factor, among many, in determination of lowest
responsible bidder cost. Without price constraints costs would likely rise as
the criteria for selection would be increasingly subjective.

Asis 1'crestypoon |
Robert J.vLink, DiTector
Division of General Services & Supply
Department of Administration

3//S/v5
Comir Dace

Department of Administration

5/72211K1/0308-09 Page 1 of 1



Why not
contract for
architectural
services on a
compeliitive-
bid basis?

Agency representatives who are expe-
rienced in the procurement of commodi-
ties are used to taking competitive bids
from vendors, selecting contractors and
awarding contracts on the basis of price.
They may wonder wiiy the bidding proc-
ess is seldom used to procure profes-
sional design services.

There are good reasons why the fed-
eral government anri many mates njua
formalized their A/E procurement pro-
cedures with laws that specitically ex-
clude A/F procurement from rnm npti-
tive cirtdirn requirements. ‘o

Public-sector building projects involve
public health and safety considerations.
The agency that builds a facility is re-
sponsible to the taxpayers for obtaining
the cest project possible. To insure tnat
the Public interest is being properly served,
ire cesiqrers se:ec:eo sr.cuig ce taient'ed
in both design ana managemeiu

The successful purchase of goods or
services on a ccmpelilivS-Cia "basis de-
peras on the anility 10 provide mewould-
be supplier with a very'complete set of
sceciticaiions as to whatis required.

At ihe start of an architectural project,
the exact nature anaTbuue-~f- services
can rareiy ce cenred. sii'dd nrcch de-
penas on the type orprcject, thecapaoil-
ities within the agency itself, and how
much groundwork has already been
done.

Also, professional design services in-
volve many intangibles such as technical
knowledge, esthetic judgment and de-
cision-making” to
compare on an apples and apples'basis.

lhe American Bar Association (ABA),
in developing a model procurement code
for state and local governments,” recog-
nized the unique character of profes-
sional design services. Article 5 of the
code deals specifically with procurement
of construction, architect engineer and
land surveying services. In a commen-
tary on Article 5, the ABA stated, "The
principal reasons supporting this selec-
tion procedure 0 e, selection based on
qualifications and negotiation rather than
on low big) .. are ihe lack ot a definitive
scope of 'work and the important e of
selecting me best qualified firm."

One purpose lor competitively bidding
goods and services is to keep the selec-
tion process free from political influences.
But bidding isnt the only way to avoid
political problems: Alternative procedures
such as open records and the public
announcement of projects can effectively
keep the selection process out of the
political arena, while still obtaining the
best available design talent.



Procurement of design services on
the basis of their costs can also be ex-
tremely shonsighted. Most agencies have
begun to calculate the cost of their phys-
ical facilities on a life-cycle basis: that is.
initial consfuction cost plus operating
cost over the building's anticipated use-
ful life.

A recent article in Dun's Review calcu-
lates the intial cost of a building with a
40-year life as one-seventh of its life-
cycle cost. with the remaining six-sevenths
representing maintenance ana operation
costs

With professional fees that come to
only a small percentage of construction
cost, it is easy to see that they represent
a much smaller proportion of li.e-cycle
cost Yeta particular type of exoemse on
the part of the architect-in energy-
etfiCient design, for example—can have
a dramatic effect on maintenance and
operating costs, year afi.ar year.

Clients snould also consider that the
bidding process is time consuming, and
that time scent in preparing bidding doc-
uments. holding prebid conferences, etc.,
can be extremely costly, given lhe con-
stant escalation in material and labor
costs characteristic of an inflationary
economy.

Architects do noi oopose com petition.
In lact, the architectural profession is
extremely competitive, and competition
is a healthy and desirable factor for ar-
chitects in marketing their services. But
they realize that to serve the needs of
their clients and '.he users of the build-
ings they design, they must compete on
the basis of their skills, experience and
ability to perform ihe services reauired -
not on the illusory "economy ' that a
low-bid may seem to provide.

'‘Aooena.j A contains trie text ol Public Law 92-582.
[he Architect/Engineer Selection Act cassed ov me
U S. Congress in 1972 Reoresemative slate '‘aws.
in ettect in California and Minnesoia. are set out in
Aooenaix B

'‘Coaes ol SF 2V and 255 may be obtained by
writing lo ire Sucenntenoenl ol Docurrenls U §
Govemmenl Printing Ott.ce Washington. D C 2C402
ot canmq 7202; 753-3238 Cost tor Sr 254 25
cooies/S? 50 Sr 255 20 coc.es/S8 Enclose Day-
men! win orcer Vsa ano MasterCard charges
acceded

‘Aooendix C conta-ns a reDrese"tative oroiect an-
nouncement trom me state ot Ca forma to.lustrate
tyccai evaluation criteria ana other arcr.itect-se ect.on
orccecures

=AooenCix 0 conta ns tne text ol section 5-501
Arcnitact-Sngmeer and l1land Surveying Services ol
Ilhe American Bar Assou.ai.cn,Mccei P'ccurement

Code tor Slate ano Local Governments
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Introduced: 3/1/85
Referred: Community & Regional
Affairs and Finance

IN THE SENATE BY STURGULEWSKI AND RODEY
SEN*-”" BILL NO. 20">
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to contracts for architectural,
engineering, and land surveying services; and provid-
ing for an effective date."
BE IT ENACTED !y THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 36.98 is amended by adding a new section to read:

Sec. 36.98.043. ARCHITECTURAL, ENGINEERING, AND LAND SURVEYING
CONTR/CTS. (a) Notwithstanding the provisions of AS 36.98.010(3) and
36.98.040, a state agency shall negotiate a contract with the most
qualified and suitable firm or person of demonstrated competence for
architectural, engineering, or land surveying services. The state
agency shall award a contract for those services at fair and
reasonable compensation as determined by the state agency, after
consideration of the estimated value of the services to be rendered,
and the scope, complexity, and professional nature of the services.

() If negotiations with the most qualified and suitable firm or
person under (a) of this section are not successful, the state agency
shall negotiate a contract with other qualified persons or firms of
demonstrated competence, 1in order of public ranking. The state agency
may reject all or part of a proposal.

(c) This section does not apply to contracts awarded in a situa-
tion of public necessity if the person responsible for -execution of
the contract on behalf of the state agency certifies in writing that a
situation of public necessity exists.

()] In this section "state agency"™ has the meaning given in

-1- SB 204
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AS 36.98.080(5), but also includes political subdivisions of the state
when the political subdivision seeks architectural, engineering, or
land surveying services for aproject that 1is funded entirely or
partially by state funds.

* Sec. 2. This Act applies to requests for bids or proposals for archi-
tectural, engineering, a.d land surveying services issued after the effec-
tive date of this Act.

* Sec. 3. This Act takes effect immediately in accordancewith AS 01.--

10.070(c).

SB 204 .2,



COMMENTARY

H6-276

The 700% Solution—A Billion Dollar Ripoff

By Paul J. Andrews . )

(A commentarz in the A pril 1980 edit on
of Government Executive addressed the
Issue of the h|gh cost ofareh|tect-enﬁ|vser
sendees in Federal contracts. Thefo oungz
opinion/commentary is an_update, on tha
same jssue and was submitted by a long-
time (1946-1978) Federal employee who
IS now retired from Government sendee
but retains a stron% intercin Federal
ex}lenditures. An attorney, Mr. Andrews
spent much ofhis Federal sendee in the
areas of supply, contracts, claims and
comphance.?

O ne of the obvious ways to reduce the
federal deficit is to reduce the outlay of
funds for federal procurement; and an im-
portant procurement technique to reduce
prices is by competitive bidding or nego-
tiation. On August 11, 1983, President
Reagan called on the heads of depart-
ments and agencies to increase price com-
petition in the $160 billion spent annual-
ly in federal procurement and restrict the
use of noncompetitive procurement. As
a part dlrits deficit reduction package,
both houses of Congress drafted a "com-
petition in contracting” hill (S. 338 and
H.R. 5184).

The one exception, in the latter hill, to
more "fair and open competition™ is the
procedures in the Brooks Act (sponsored
by Rep. Jack Brooks and passed on Oc-
tober 27, 1972), which forbids price com-
petition for architect-engineer (A/E) ser-
vices. A/E fees in federal procurement
total about $5 billion annually. In the
“Deficit Reduction Act of 1984” (P.L.
98-369, enacted July 18, 1984), which
combined the two bills, the Federal Pro-
perty Act was amended to provide (sec.
309 (b)) that—'the term ‘competitive
procedures' means procedures under
which an executive agency enters into a
contract pursuant to full and open com-
petition. Such terms also includes—

(1) procurement of architectural or

engineering services conducted in ac-

cordance with title IX of this Act (40

U.S.C. 541 et seq) [the Brooks Act]”.

On April 25, 1978, antitrust action
against the A/E industry (National Soci-
ety of Professional Engineers v. U.S)
culminated in the Supreme Court’s deci-
sion that the traditional method of select-
ing A/Es without comparison of prices
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was a “frontal assault on 'he basic policy"
of the Sherman Anti-trust Act. But by
then the AJE code of ethics prohibiting
comparison of prices had been written
into law (the Brooks Act, dated October
27, 1972).

The current NSPE Code of Ethics (as
revised, July 1981) rescinds section 11(c)
of its previous code, recognizing the
Supreme Court decision, and permits
price negotiation for A/E services. The
private client may now compare prices of-
fered by competing A/Es; but the federal
government client is forbidden by the
Brooks Act from making price compari-
sons. The new NSPE Code als' notes
that "Engineers and firms may indi-
vidually refuse to bid for engineering ser-
vices. Clients are not required to seek
bids for engineering sen/ices ... State
registration board rules of professional
conduct, including rules prohibiting com-
petitive bidding for engineering services,
are not affected and remain in full force
and effect.”" As we shall observe later, the
absence of price comparison results in a
600 to 700 per cent price spread in the
cost of A/E services. In other words, the
Brooks Act alone i ores that A/E ser-
vices which could be outained for $50,000,
will cost the federal government as much
as $350,000.

A survey of the largest construction
firms in the east reverled a definite move
toward price comparison in the A/E selec-
tion process. Joe Wood of Marriott Cor-
poration said that for the design of hotels
and facilities around the world they ask
for A/E design proposals with prices,
then select the proposals in the lower half
of the price range and negotiate with the
best qualified A/E. Alan Brangman said
Oliver T. Carr Co. was paying time and
service rates for A/E services but found
the costs so high that the project man-
agers are now going into the market
place to expand the pool of eligible A/Es
and to negotiate lump sum prices with all
AJEs qualified for the particular design
job. Steve Hayes, Project Manager for
the Washington-Baltimore area for Cabot
and Forbes, who construct multi-story of-
fice buildings, said they use Skidmore,
Owings and Merril as the A/E for their
largest buildings; but in suburban areas
(for .designs of smaller facilities) a
feasibility design is developed, a pool of

qualified AJEs is selected and price is
negotiated with all of them. The con-
sensus was thf.t price compar ;on for A/E
services isthe definite trend—in order to
reduce costs o' design work and continue
to obtain highly qualified A/Es.

In its December .'972 report, the Com-
mission on Government Procurement
recommended price competit’on as a
"non-dominant factor” in selections of
AJEs. Congressman Brooks, in the ensu-
ing 12 years has never sought review of
the Brooks Act, although for most of
these years he has been in a prime posi-
tion, as Chairman of the House Govern-
ment Operations Committee, to do so. He
has repeatedly stated that the Act calls
for “fair and reasonable" prices and if
administration of A/E procurment fails
to curb excessive profits, it is not his
concern. Section 2753 of the recently en-
acted Defiv.it P .duction Act of 1984 final-
ly calls for a study of all factors in the
procurement with recommendations from
the Office of Federal Procurement Pol-
icy (OFPP), where the survey will be
conducted.

In August, 1983, the Inspector General
of the Department of Transportation
published an investigative report in which
he reviewed 102 A/E grant-funded con-
tracts and concluded that there ha4been
a loss of tens of millions of dollars to the
American taxpayer. Fifty three percent
of the contracts were entered into
without the benefit of adequate cost
estimates and analyses of A/E costs and
68 percent of tl.o contracts were not suf-
ficiently documented to show that reason-
able prices were obtained. Ten of the con-
tracts showed a price spread of 7 to 733
percent for the same services. Frank
Musica, Washington Counsel for the
American Society of Civil Engineers, ex-
plained that price spreads of $50,000 to
$300,000 (600 percent) were not unusual
for AJE proposals on the same project
because the federal agencies were unable
to define adequately the scope of work.
The anomaly in this assertion is that
federal agencies also claim they cannot
define adequately the scope of work for
a particular project for the purpose of
price comparison among the three best
qualified A/Es selected. Having said that,
the agency immediately enters into a con-
tract with the best qualified A/E in which
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measure ihe A/E's performance. .

The significance of the price spread is
that so much of A/E design work is re-
petitive (such as rooms and other space
units ina bmldmthhat Prlces paid in the
past become the basis for estimates by
the government or the client for future
design projects. Prices near the top of the
600 to 700 percent spread, therefore,
create a plateau estimated price for
future projects. If the three best qualified
AJEs are permitted to offer prices for
comparison by the client, and the plateau
price offered Kthe best qualified A/E is
at the top of the 700 spread, the prices
offered b?/ the other two best qualified
A/Es could introduce competition at the
300 percent and 100 percent level. The
A/E industry price fixing rate schedules,
of course, keep prices at the 700 level.
And if over 98% of A/E contracts are
awarded by the federal %overnm ent to
the best qualified A/E at the 700 level the
inflationary trend in prices is obvious.
Notwithstanding this inflationary trend,
in the 12 years that the Brooks Act has
been in effect, no effort has been made
by the Federal Government to survey the
prices tor A/E services.

The absence of requirements for com-

petitive price negotiation in the A/E

selection process 1s the crux of the pro-

blem of excessive profits. The DOT audit
found that “in 36 percent of the 102 A/E
contracts reviewed, available evidence
indicated that A/E firm proposals were
apparently accepted without analysis or
efforts to negotiate reasonable dprices.
It appeared that these grantees did not
have either the capability or the incentive

to conduct meaningful (price) negotia-

tions with the A/E firms.'
From the time the Brooks Act was
enacted, price neogitation has been a

charade. The A/E selected as best quali-

fied prescribes the industry fixed price for

LARGlEQW SCE(EEETION TEMPSI%ST

I
All Typos %ﬁTEEMPFST PPL Product! Sought

TR ok

!I!Le ﬁbegb_\eTDisks e
ITC-PCiXUL
TEMREST QR IOND  AopepLld el

the services required. The federal or
?rantee client must accept this price or
ose that A/E. The client knows if he goes

to the other selected A/Es he will be of-

fered the same industry rates on a take-
itor leave-it basis. So, why lose the best
qualified A/E?

Statistics bear this out. In 1979, the
Department of Defense reported to a
House Committee that "It Is estimated
by the military that less than two percent

of contract negotiations ere formally ter-

minated with the top-ranked (A/E) firm
and negotiations undertaken with the
second-most-qualified firm, and almost
non-existent when negotiations are
undertaken with the third or lesser-

ranked firm". In the Military Construc-

tion Program in fiscal years 1979, 1980
and 1981 the Navy and Army awarded

480 A/E contracts—474 to the best-qual-
ified firm and 6 to the second (or 98.7 per-

cent to the best-qualified firms). Efforts

by the Corps of Engineers to test com-

petitive pricing for A/E services were
thwarted by the Department of Defense
and Congressional committees on the
ground that such tests were forbidden by
tiie Brooks Act,

~ The Comptroller General continues to
issue reports favoring a form of Frlee-
competition for A/E services but refrains
from raising the subject when testifying
on procurement legislation. However, in
presenting the views of the Degartm ent
of Justice on the OFPP draft "Proposal
fora Uniform Federal Procurement Sys-
tem", dated February 12,1982, Assistant
Attorney General Robert A. McConnell,
in his letter of February 20,1982, stated
that although Justice supported the pro-
competitive policy objectives of the pro-
posal, "... we strongly believe it to be
deficient in not requiring competitive pro-
curement of architect and engineering
services,” Justice recommended repeal of
the Brooks Act and elimination of “the
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current anticompetitive restraints upon
A/E services procurement." Apparently
in conformance with the Administration’s
pro-induntry policy, the OFPP ignored
the "stronP" advice of Justice with re-
spect to A/E procurement reform when
it sent it" fine" System proposal to the
Congress. . _

The prlmarﬁ factors in the selection
process for other professionJ services is
the professional competence of those who
will do the work and the relative merits
of Broposals for the end products. The fee
to be charged isnota dominant factor but
price comparison is required. It is this lat-
ter factor which is missing under the
Brooks Act.

Professionals who perform work simi-
lar to that performed 'v A/Es have
sought to be included under the Brooks
Act. Appeals to the Comptroller General
of the United States by the Association
of Soil and Foundation Engineers, and by
other e.ngmeerm% firms ‘referenced in
that opinion, to be exemﬁt_from price
competition for services their members
performed that were related to A/E ser-
vices, were denied because tne Brooks
Act proceduresare stnct? limited to such
services "when performed by A/E firms.”
However, the surveyors and mappers
have prevailed; 97 Stat. 311 adds their
services to the Brooks Act. This was ac-
complished by a floor amendment intro-
duced by Senator Charles Percy to the
supplemental appropriations act of 1983
(P.L. 98-63). Other professionals (real
estate apﬁralsers, lawyers and othersJ
have sought, over the years, to getaboar
the gravy train that has profited the A/Es
so much.

With the support of the Brooks Act,
sole source procurementof A/E services
at prices fixed by the industry have lulled
state and federal contracting and admin-
istrative officials into a state of euphoric
disregard of all sound contacting prin-
ciples Money is poured into A/E projects
with no evaluation of cost or accountabil-
ity required. The rationale is that the ulti-
mate cost of the desl?n concept, whatever
it is, wiU he justified in the construction
to which it is applied. The logical control
is to be found in some kind of price com-
Betmon._ The A/E lobby in Congress is

ettln%ns money against such a retreat
from the status quo
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It is encouraging that the Deficit Re-
duction Actof 1984, in its final provision,
calls for a study of procurement of pro-
fessional services, including A/E services.
The report on the legislation (House Re-
port 98-.8.61(} proposes a system in which
all qualified persons be encouraged to
submit a competitive proposal in response
to each solicitation for services “and in
which the award is made to the bidder on
the list who can Ferform the service for
the lowest over-all cost.” This is the light
at -he c*rd of the tunnel. May this com-
mentary contribute to the study of pro-
curement of A/E services.
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