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March 14, 1985 Thursday 1:15 pm Room 102 Capitol

HOUSE LABOR AND COMMERCE AGENDA

1) CALL MEETING TO ORDER

2) NOTE TXME/DAY/HOUR

3) NOTE MEMBERS PRESENT, ABSENT, LATE

4) RECOGNIZE ANY VIP'S OR GUESTS PRESENT

5) REMIND EVERYONE PRESENT TO SIGN IN AS EITHER A WITNESS OR AS AN
OBSERVOR

6) EXPLAIN THE ORDER OF BILLS BEFORE THE COMMITTEE

a. HB 232 —  Real Estate Surety Fund by Clocksin (teleconference, 
Anchorage LIO only)

b. HB 155 —  Horizontal Property Regimes by Ringstad

f t ' *  9 0 Hj
I gather that both of the sponsors have other conflicts and 

want to testify first; so maybe you can split the baby and have each of 
them testify on their respective bills, and then go back and pick up 
first one and then the other.

At this point, we have a teleconference at the Anchorage LIO site 
only for HB 232 only, to allow James McGowan to testify on behalf of the 
Real Estate Commission. I understand that there may be one or two 
people at the Anchorage end and also the Juneau end that represent the 
real estate industry who will also be testifying.

7) ANNOUNCE FIRST BILL BEFORE COMMITTEE, THEN SECOND, ETC.

8) MAKE SURE ALL MEMBERS SIGN ANY BILL THAT IS PASSED OUT OF
COMMITTEE

9) ANNOUNCE TIME 07 ADJOURNMENT

Note: As each witness comes forth, please request that they state their
name and who they represent for the record, and if they are not speaking 
loudly enough, ask them to speak up.
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Chapter 150

A H A C T

Relating to t h e  real e s ta t e sure ty  fund.

* Section 1. AS 0 8 . 8 8 . 0 7 1 ( b )  Is r ep e a l e d  a n d  r e e na c te d  to read:

(b) Whe n a n  a w a r d  is m ad e  trom  the real e st at e  surety fund u n d e r  

this chapter In r e i m b u r s e m e n t  of losses s uf f e r e d  b y a claimant as a 

result of fraud, m i s r e p r e s e n t a t i o n ,  de cei t,  or c on ver si on of tru st 

funds on the p ar t  o f  a l i cens ed  b roker, a s s o c i a t e  broker, or salesman, 

the conraiBsion m a y  c o n s i d e r  tne h e a r i n g  o n  the c l a i m  to be a h e a r in g  

on the s uspension o f  the li cense o f the broker, associ at e broker, or 

salesman, and m ay s u s p e n d  the li cense of the broker, associate broker, 

or salesman. A s u s p e n s i o n  o r d e r e d  u n d er  this subsec tio n shall be 

lifted if the c o m m i s s i o n  and the broker, a s s o c i a t e  broker, or salesman 

reach an a greement w i t h  the c o m n l s n i o n  on t er ms  an d conditions for the 

repayment to the r e a l  e st at e  s uret y fund of the m o n e y  awarded to the 

claimant and the c o s t s  r.f h e a r i n g  the c l a i m  u nder AS 08.88 .A 6 5 . The 

suspension shall b e  r c l m p o s e d  if the br oke r, a sso c ia t e broker, o r 

salesman violates t h e  terms of a r e p a y m e n t  ag re e me n t entered into 

under this s u bs e c t i o n .

* Sec. 2. AS 0 8 . 8 8 . 4 5 0  is a m e n de d  to read:

Sec. 08.80 450. R E A L  E S T A T E  S U R E T Y  FUND. The real estate surety 

fund is es tab li she d [ T H E R E  IS C R E A T E D  A SPECIAI. A C C O U N T’, in the g e n e r­

al fund |KNOWN A S  T H E  R E A L  E S T A T E  S U R E T Y  FUHD| to carr y out the p u r­

poses of i.„ 0 8 . 8 8 . 4 5 0  - 08.88.500. T he fun d is [S HALL BE) composed of 

payments made by l i c e n s e d  real e st a te  b r o k e rs  a nd salesmen und er

-1- SC S C S HB  705(1 SC) am S
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C h a p t er  150

AS 0 8 . 8 8 . 4 5 5  a n d  f il ing  fees r et a i n e d  In a c co r da n ce  w l t n  A S  08.88.tH

TIi* liird ma y not e x c e e d  5 50 0 , 0 0 0  arid a m o u nt s  In the fu nd  in exceti •* 

5/ j'l,01") n ay be a p p r o p r i a t e d  for real e st ate  e d u c a t i o n a l  perposev w 

p r . - ' d c d  in A S 0 8 . 8 b . 091 .

* Sec. 3. A S 0 8 . 8 8 .4 5 5( a ) i r, a m e n d e d  to read:

(a) A I icciiHed real esr.itc b r o k e r A  I O R ) u s a o el a te  broker, 2

s a l e s m a n w h e n  o b t a i n i n g  or r e n e w i n g  a r eal  e at nr e license, in Ilea at 

o b t a i n i n g  a c or p o r a t e  s ur et y bond, shall pay to the commission u 

a d d i t i o n  to the lice ns e fee, a B ur cty  fund (H O N D ) fee not to eiceu 

5125 I, A N D  A L I C E N S E D  S A L ES M AN ,  W H E N  O B T A I N I N G  O R  R EN E W I N G  A LlCUii 

IN L IE U  O K  O B T A I N I N G  A C O R P O R A T E  S U R E T Y  BOND, S H A L L  P AY  TO THE CCHGi 

S IO N IN A D D I T I O N  T O  T H E  L I C E N S E  FEE, A B O N D  fEE H O T  T O  EXCEED M  

A f t e r  the fund re ac he s  5 2 5 0 , 0 0 0  the c o m m i s s i o n  shall by regulctln 

a dj us t  the s ur ety  fluid (BOND) fccB so that, t a kin g Into account tr*,j 

c i p a t e d  e x p e n d i t u r e s  f or  c la im s a g a i ns t  the fund and real e i u u  

e d u c at io n al  p u rp ose s,  the fund la m a i n t a i n e d  at a level not lens

5750,000.

* Sec. 4. A S 0 8 . 8 8 . 4 6 0  la a m e n d e d  by a d d i n g  n e w  su bs e ct i on s  to reed

(c) W i t h i n  s ev en  daya  a f t e r  r eceipt of n ot i ce  of a clala " l r  

(b) of this s e c t io n  the rea l e s t a t e  b rok er,  a s s o ci a te  real eeteta 

b roke r,  or real e s t a t e  s al e sm a n ag ai nst  w h o m  the c l a i m  Is midi 

elect to d e f e n d  the c l a i m  as a ntnall c la i ms  a ct ion  In district cevn 

u n d er  D is t r i c t  C o u r t  Civi l Rul es 8 - 22, If the c l a i m  does not tueet 

the small c l ai ms  J u r i s d i c t i o n a l  limit. An e l ec t i o n  to defend a d a *  

In d is t r i c t  court u n d er  the small c l ai m s rul es m ay  not be rcvrkel h  

the b roker, a s s o ci a te  br oke r,  or s al e s m a n  w i t h o u t  the consent cf t w 

c 1 a i n a n t . Upo n r eceipt o f  a v a l id  w r i t t e n  e le c t i o n  u nd e r  thia i uIm * 

tion the c o m m i s s i o n  shall d i s m is s the c l a i m  filed w i t h  the cocclttl« 

and n o t i f y  he c la i ma n t that the c l a i m  m u st  he b ro ug ht as a eaw,;

SCS CSHB 705 (L& C ) am S - 2 -

claims a ct ion  In the a p p r o p r i a t e  s tate court.

(d) A c l ai m a n t  u nd er  this s e c t i on  shall pay a ill in 

to the cotnnission at the time the c l a i m  is filed, Th

ahall be r ef u n d e d  o n ly  if

(1) the c o m m i s s i o n  mak es  an a wa r d  to the clols 

real estate s u re ty  fund;

(2) the c l a i m  is d i s m i s s e d  u nde r (c) of this set

(3) the c l a i m  is w i t h d r a w n  by the claimant 

c.emission h o l d s  a h e a r i n g  on the claim.

* Sec. 5. AS 0 B . 8 8.4 65  Is a m e n d e d  by a d di n g a n e w  subsectlt

(f) Th e p r o v i s i o n s  o f this s e c t i o n  do not app ly  to

U  dismissed u n d e r  A S 0 8. 8 6. 46 0( c).

• Sec. 6. AS 0 8 . RR is a m e n d e d  by a d di n g a n e w  se ction to re

Sec. 0 8. 8 8. 4 74 .  P A Y M E N T  O F  S M A L L  C L A I M S  JUDGMENT, 

originally f il ed  w i t h  the c o m m i s s i o n  is d is m i s s e d  and is 

■raniI claims a c t i o n  u n d e r  A S  0 8. 8 8. 4 60 ( c)  a nd  the claimant 

the small c l ai m s a ct i on  ag ai n st  the real e st a te  broker, as 

eatate broker, or salesman, the conanlssion shall ma ke  an 

the fund of a ny  o u t s t a n d i n g  p o r t i o n  of the small claims 

receipt of o c op y  o f the final J ud g me n t a nd an nffldav; 

claimant s t a t i n g  that m o re  than 30 daya ha ve  el ap s ed  sine 

ncnt became final a nd  that the broker, a s s oc i at e  broker, 

has not s at i s f i e d  the J u dg me nt d u ri n g that time. A f te r p 

•rail c laims J ud g m e n t  the conanisslon is s ubr og at e d to the 

rights in the J u d g m e n t  u n de r A S  08.88 .4 90.

- 3 - SC5 CSHB 705
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.tla* o th er elements o f  a fraudu len t m isrep­
resentation rla im  have been demonstrated.

One additional aspect o f Bubhel's m isrep­
resentation claim requires discussion: Bub- 
bel contends that Wien m isrepresented its 
legal capacity to hire him as a permanent 
em p loy ee ,n Specifically , Bubhel argues 
that because Wien had the benefit o f  house 
counsel and outside attorneys, W ien know 
that it had a unila tera l righ t under the 
Railway Labor Act, and under federal 
cases, to renege on its promised "perm an­
ency" o f  employment. Buhhel reasons that 
in so fa r  as Wien did not apprise him o f  
that lim itation on his permanent status, 
Wien m isrepresented the permanency o f 
his position

Hubbel's argument on this theory is a 
narrow  one: he does not dispute that when 
it hired him, Wien had the legal capacity to 
hire permanent replacement em ployees." 
Buhhel concedes that Wien was not lega lly  
obliged to accept the settlem ent agreement 
proposed by the Presidential Emergency 
Hoard. Wien could have rejected the p ro­
posed settlement, defied the s trik e rs , ami 
continued to operate with its replacement 
pilots. Instead, Wien vo luntarily chose to 
accept the settlement and fu rlough  its re­
placement employees. This branch o f  Buli- 
he l’s m isrepresentation theory, then, turns 
so le ly on Wien's fa ilu re  to in form  its "p e r­

manent" replacement employees that Wien 
could vo luntarily settle the strike and thus 
use the collective bargaining agreement 
reached to override inconsistent individual 
employment contracts.

This court has not previously considered 
the question o f  whether a claim fo r  re lief 
may arise from  a misrepresentation o f  law. 
T rad itionally , courts have refused to recog­
nize such representations as tortious, bas­
ing their conclusion upon the principle that 
"ignorance o f  the law is no excuse ."" 
However, several recent decisions have 
held that this ru le  should be relaxed in 
appropriate circumstances, as fo r  example, 
when

the person making the misrepresentation 
"has superior means o f  inform ation, pro­
fesses a know ledge o f  the law, and there­
by obtains an unconscionable advantage 
o f another who is ignorant and has not 
been in a situation to become informed." 

Ford Motor Credit Co, r, M ilhurn, l i l ’i 
F.2d 892, H9.r> (HUh Cir. 1080), quoting 
White e. Hnrrigan, 77 Okl. 1211, 18ti I*. 221. 
syl. 1 (1919). Accord, White v. M itlranin, 
575 S .W .2d 184, 192 (M o.1978) (en band: 
Nesbitt r. Home Federal Savings Loan 
Ass’u. 440 P.2d 788, 748 (O kl.1968); s ir 
also Xutional Conversion Carp, r. Cedar 
Build ing Corp., 28 N .Y .2J G21, 298 N Y  
8.2d 49'j, 240 N .E .2d 351 (1909).

placements. /</., —  U .S .  , ------ , P'3 S.Ct.
.1172, .1174. 77 I .l- t l.2d 793, 801; S 'U U l )•. Inter 
in iliinw l I '«./ I  lies. 409 U.S. 43, 93 S.Ct. 74, 34
l..p.d.2d 20! (1972 ). In such circumstances, the 
employer's representation o f its capacity to line 
pcrm anco l replacements might well be false 
and thus actionable.

12. See, e.g., Hamming r. Marpliy, 83 III.App.3d 
1 1 1 0 , 39 III.Dec. 435, 404 N .l:..2d 1026 (1980). 
where die court refused to impose liab ility for 
m isrepresentation upon a dcfendanl-vendor <4 
rea l estate who a ffirm ative ly  assured a p laintiff 
purchaser that a contemplated use o f the prop 
erty was perm itted under the existing zoning 
oid inancc. The Hamming court reasoned that 

Ig lcnera llv , one is not -m illed to re ly  upon a 
representation o f law as both parlies a rc  pie 
sinned to be equally capable o f know ing and 
interpreting the la w . . . .  We conclude plain­
tiff was charged with know ledge o f the per­
mitted uses o f this pm p rriy  under applicable
zoning o rd in a n c e s___

404 N.P..2d 1026 at 1030.

10. I'm  example, flubbel argues that
There can he tilde doubt that if W ien bad 

explained to lluhbc l a* the time o f bis em p loy­
ment In is that the employment was “ pcimu- 
ncnt," hut that W ien had the un ila te ra l right 
at any time to settle the strike with Al.PA; 
that the terms o f the settlement may very well 
affect lliibhel's continued em p loym ent— Hub- 
bel would not have believed the employment 
was “ permanent." . W ien bad an ob liga­
tion lo  advise and in fo rm  Mr. Bubbel llia l lie 
was no l a “ permanent" employee.

11. fo llow in g  an econom ic strike "the em p loyer 
may hire permanent replacements whom it 
need not discharge even i l the strikers o ffe r to 
return to w oik unconditionally ." Belknap  >'•
Hide. —  U .S . . ------. 103 S CI. 3172. 3174. 77
I. lid  2d 798. 803 (1983 ).

In contrast, an em ployer hiring replacement 
employees during an un fa ir lab o r practice strike 
governed bv the 141 RA may lack the legal capac­
ity to o i le r  permanent employment lo  stub re-

f i l l  M2  P.Jd J8J  (Alaska 1984)

Recognizing the importance o f  the ques­
tion, and the lim ited treatm ent it received 
in the briefing o f  this case, we decline to 
adopt a f la t  ru le that m isrepresentations o f 
law are not actionable in this state. In ­
stead, we hold, on the basis o f this record, 
only that Wien did not m isrepresent its 
hiring capacity.

[10 ,111 Centra l to ou r decision on this 
point is the character o f the alleged m isrep­
resentation. Wien did not te ll Bubhel any­
thing fa lse, it mere ly failed to in form  him 
o f the legal consequences o f  something 
which might happen (i.e.: that W ien could 
possibly settle the ALPA  strik e ).11 There 
is no evidence in the record suggesting that 
Wien anticipated such a settlement with 
the strik ing pilots at the time it hired Bub­
bel. On the contrary , the record reflects 
Wien's intention to keep the replacement 
pilots in their jobs eve. a fte r the strike 
ended. M oreover, as the holding in Belk­
nap re flects , W ien’s righ t to vo lun ta rily  
breach its individual employment contracts 
was not absolute: the subsequent collective 
bargaining agreement does not relieve 
Wien o f liability fo r  breach o f  inconsistent 
individual contracts. In such circumstanc­
es, the appropriate remedy fo r Wien's 
breach o f  its commitment to keep the re­
placements is a suit fo r breach o f  contract, 
rather than fo r  m isrepresentation o f  
Wien’s capacity to enter into such con­
tracts ."

Thus, we a ff irm  the superior court's 
grant o f  a directed verdict against Bubhel 
on his m isrepresentation claims.

For the reasons set fo rth  above, the 
^ '• ju d gm en t o f  the superio r court is RE- 

VERSED  and this case is REM A N DED  fo r 
K ji•{ fu rther proceedings consistent with this 
•̂ •opinion.

JyJ -; 4a, I f  a fa ilu re  lo  warn a pa rly  o f die possibility 
yj" o f a vo luntary breach constitutes an actionable 

misrepresentation, then a ll contracts wou ld in- 
JAS, voice m isrepresentations.

recognize d ia l the Supreme Court's opin- 
jfcy w o  In Belknap v. Hale, supra, contains language 
jN5 A tte s ting  that an action fo r  m isrepresentation 

[ •Ulgltt be appropriate in factual circumstance., 
y sim ilar lo  those be lo re  this court. However, the 
(■Supreme Court in Belknap held on ly d ia l fcdcr-

STATK o f  A laska , R E A L  ESTATE 
CO M M ISS IO N , Appellant.

v,
M yrna JO H N STO N  and Eva 

Loken , Appellees.
No. 7826.

Supreme Court o f A laska.

May 4, 1984.

Purchasers o f rea l estate who had 
scintled earnest money agreement fil | 
claim with Real Estate Commission for 
imbursemenl o f  earnest money from  It- 
Estate Sure ly Fund, alleging that brok< 
had misrepresented boundaries o f  proper 
The hearing o ffice r concluded that broke 
m isrepresentation was innocent, but tl 
Fund provided recovery fo r such niisrep 
sentations and recommentletl thnt Fund 
imburse purchasers’ deposit. Commissi 
adopted decision and awarded depn 
amount, and b rokers appealed. The Sit, 
rio r Court, Third Judicial D istrict, Ancli 
age Milton Router, ■!., reversed award, a I 
Commission appealed. The Supreme Cm 
held that Real Estate Surety Fund does i [ 
provide reimbursement to claimants for 
nocent mis .’presentations made by tin 
hers o f  rea l estate profession.

A ffirmed,

1. B ro k e rs  €=4
Real F state Surety Fund does not p 

vide reimbursement to claimants fo r in
al labor law  docs not preclude 'otherwise 
lionab lc" misrepresentation suits. —  U.S. - |
a l  , |0 3  S.Ct. 3172 at 3178, 77 L.F.d.2d 79
SOS. The Court recognized that slate law di 
m in ts whether an action fo r  mistcptcscm.it I 
w ill lie in any particu lar case. Id. We i [ 
elude d ia l ou r decision on lltihbcl's misrci I 
sana tion  c laim  is consistent with the huldiiv [ 
Ih lknup.



c«’ iit m isrepresentations, made Ity memliers 
o f rea l esta te p ro fession AS 4IK.8H.450— 
IIH KM r»im, MM HH .pill,
2. Appea l and E r r o r  ®=,8J2 (H )

Appliealde standard o f  review o f  supe­
rio r court's decision constru ing statute is 
"tie '  : ‘ judgment.
:i. S ta tu tes <£=>lft:l

I f  legis lative intent o r  genera l meaning 
o f  statu te is not c lear, meaning o f  doubtfu l 
words may be determ ined by reference to 
the ir association with o th e r associated 
words and phrases.
I . B ro k e rs  G=>l

"M isrep resentation " as employed in 
statu te allow ing recovery from  Real Estate 
Surety Fund fo r  losses su ffe red  as resu lt 
o f fraud , m isrepresentation, deceit, o r  con­
version o f trust funds on part o f  rea l estate 
b roke r does not include innocent m isrepre­
sentation. AS (18.88..Pill(n, Id.

See pollination ".'mils and Phrases 
lo r  o llin  judicial constructions and 
dclmilinns

Richard I). Monkiimn, Asst. A lly , Gen., 
Anchorage, Norman (io rsuch , A tty. 
Gen., J iitrttu , fo r appellant.

VV. Richard Fossey, Bankston &. McCol­
lum. Anchorage, and I’eggy A layne Ro- 
stun, Anchorage, fo r  appellees.

l-cwis G o rd o n , Baily it Mason. Anchor- 
n g i . fo r  A laska Ass’ n o f  Rea lto rs , amicus 
curiae.

B e fo re  B U R K E . t ',J „  and RAB IN O W - 
I'I7 „ CO M ITO N  and MOORE, U .

O P IN IO N
PE R  CUR IAM
This appeal presents a firs t impression 

question as to the scope and applicability o f 
A laska's Real Estate Surety Fund.' The 
issue raised is one o f s ta tu to ry  construc­
tion, namely, whether the Real Estate 
Su re ty  Fund provides recovery to claimants 
w ho. in the context o f  rea l estate transac­

tions, s u ffe r  losses due to innocent misrep­
resentations made by rea l estate brokers nr 
a g e n ts .

I . FACTS
New ly arrived in A laska trie Mulhollands 

sought to purchase a home and contacted 
Eva I.oken, a sales person with A rea Real­
tors. In August o f  1981, Loken showed 
the Mulhoilands I^arry Gross' home located 
near Eag le River. The fo llow ing day the 
Mulhollands made an o ffe r  on the house to 
which the owner counter-offered. On Au­
gust 10, 1981, the parties entered into an 
earnest money agreement and the Mull.ul- 
lands tendered one thousand do lla rs in ear­
nest money to Loken.

Subsequent to the initial earnest money 
agreement the Mulhollands contemplated 
rescinding on the purchase agreement and 
signing an earnest money incut on 
another home; they were d aught over 
what they perceived as apparent misrep- -  
scntations mam; by I/iken  concerning mid­
w inter sun light and driveway accessibility. 
Eventually , a fte r discussions with Loken 
and Myrna Johnston, an associate broker 
with A rea Rea ltors, the Mulhollands decid­
ed to go through with the deal anil they 
signed an extension to the earnest money 
agreement.

On October 11, 1981, the Mulhollands 
were asked to accept an "as-bu ilt”  survey 
o f  the property ; however, because the su r­
vey failed to depict the driveway the Mul­
hollands refused to sign o r accept the su r­
vey. lohnston ordered an updated survey. 
The updated su rvey revealed that the drive­
way encroached upon neighboring land to 
the extent o f  ten foot by th irty feet.

Having contacted the se lle r, L a rry  Gross, 
to discuss a lternative solutions to the en­
croachment problem , Johnston informed 
Loken, who in turn contacted the Mulhol­
lands. During the phone conversation be­
tween Loken and the Mulhollands a meet­
ing was arranged fo r  October 23, 1981— 
the day the earnest money agreement ex­
pired.

I AS H8 88 4S0-SIX1

C llc  u  6*1 P.2d m  (Alaska 19X4)

At the October 2.3rd meeting between the 
Mulhollands anil Johnston, the Mulhollands 
terminated the transaction and signed u 
recission agreement which provided that 
the earnest money would he returned. 
Johnston, however, on the advice o f  A rea 
Rea ltors' a ttorney, never executed the re- 
c'ssion agreement; the A rea Rea lto rs' a t­
torney fe lt  that the encroachment was a 
curable defect which did not render title to 
the p roperty unmarketable.

In December 1981, the Mulhollands filed 
a claim with the Rea) Estate Commission 
fo r  the reimbursement o f  their earnest 
money deposit. Therea fter, a Real Estate 
Commission hearing exam iner conducted a 
hearing on the Mulhollands' reimbursement 
claim, The hearing exam iner concluded 
that Loken and Johnston bed innocently 
m isrepresented the b o u n d a ry  o f  the Gross 
property. The misrepres.'ntation o f  fact, 
according to the hearing o ffic e r ’s finding, 
"consisted o f  the implied assertion that the 
driveway was included in the boundaries o f 
the G ross p rop e r ly ."  Concluding that the 
Real E state Surety Fund provided recovery 
fo r  innocent m isrepresentations o f this na­
ture the hearing o ffic e r recommended that 
the Fund reimburse the Mulhollands' ear­
nest money l posit,

The Rea l Estate Commission adopted the 
recommended decision and awarded the 
Mulhollands the equivalent o f  the ir earnest 
money deposit. The Commission's decision 
was then nppoaled to the superio r court.
2. The fu ll text o f  AS 08 .88 .460 (a ) and (b ) reads 

as fo llow s:
(a ) A person seeking reimbursement fo r a 

loss su ffered in a transaction as a resu ll o f 
fraud , m isrepresentation, deceit, o r  die con- 
version o f trust funds on the pari o f  a real 
estate b roke r, associate real csla lc h rokc r, o r 
rea l csla lc  salesman licensed under this chap­
ter shall m ake a c la im  to the comm ission fo r 
reimbursement on a fo rm  furn ished by the 
comm ission. The fo rm  shall be executed un­
der pena lly  o f perju ry , am i in fo rm ation  re­
quired to lie supplied shall include llie  fo llow ­
ing:

(1 ) the name and address o f the rea l estate 
b roke r, associate rea l estate broker, o r real 
csla lc salesman;

(2 ) the nmnunt o f the alleged loss;
(3 ) the da le  o r period o f lim e during which 

the alleged loss occurred;

The superior court reversed the award, 
holding that the S u re ly  Fund did not pro 
vide recovery fo r  innocent m isrepresenta­
tion. The State o f A laska Real Estate 
Commission now brings this appeal.

I I .  TH E  R E A L  ESTATE SU R E TY  FU N D  
DOES NO T  P R O V ID E  R E IM B U R SE ­
MENT TO CLA IM AN TS FO R  IN N O ­
CENT M ISREPRESEN TA T IO N S  
M ADE BY  M EM BERS  O F  TH E  
REA L  ESTATE PRO FESS IO N .

[ 1) As indicated at the outset, the prin­
cipal issue presented in this appeal is 
whether the Rea! Estate Surety Fund is 
obligated to reimburse claimants fo r  inno­
cent m isrepresentations made by members 
o f  the rea l estate pro fession . In relevant 
part AS 08.88.4t>0(a) provides as fo llow s: 

Claim fo r  payment, (a) A persoi. seek­
ing reimbursement fo r  a loss su ffe red  in 
a transaction as r. resu lt o f  fraud , mis- 
rep rerct.U tion , de:e it, o r the conversion 
o f  trust funds oi. ' he p art o f  a rea l estate 
b roke r . . .  sha ll make a claim to the
commission fo r  reim bursem ent 3
The superior court cuncluded that "mis- I 

representation" as used in AS (18.88.460(a) 
was intended to encompass on ly intentional 
wrongdoing, not innocent o r negligent 
wrongdoing. More pa rticu la r ly  the superi­
o r court reasoned as fo llow s:

I think the term  misconduct as used in 
Section (h) o f the statu te implies inten

(4 ) the dale upon which llie  alleged lose 
was discovered;

(5 ) llie  name and address o f the claimant; 
o r  (sic?)

(6 ) llie  general statement o f fa d s  relative lo  
the claimant.

(b ) A copy o f a c la im  filed  with the com 
mission under (a ) o f this section shall be sent 
lo  the rea l estate b roke r, associate real estate 
broker, o r  rea l estate salesman alleged lo  have 
committed the m isconduct resulting in losses, 
as well as a rea l estate b roke r employing an 
associalc ica l estate b roke r o r  real estate 
salesman alleged lo  have committed the con­
duct resulting in losses, a l least 20 days lie fo ic 
any hearing held on the c la im  by the comm is­
sion,

03386946
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' tm nal-lypo w rongdoing, not negligent o r 
innocent wrongdoing. And I think the 
sta tu te ’s use o f  the phrase fraud , deceit, 
m isrepresentation n r conversion, particu­
la r ly  with the term m isrepresentation 
coming sandwiched between fraud  and 
deceit and coming as it u«es am idst a 
group o f  intentional-type w rongdoings, 
coupled with the presence o f  the word 
misconduct in subsection (b), ad indicate 
that the proper construction o f  this s ta t­
ute lies in constru ing it as including 
among its term s on lv intentional-type 
w rongdoing, not innocent o r negligent 
hut nonre rk less wrongdoing. And I 
think that that's square ly in line with the 
"omments o f  the chairman o f  the com­
merce committee. Furtherm ore, it 
seems to me that with a rea l estate fund 
lim ited by law to on ly $">00,000.00, if 
we're going to open the flood gates to 
innocent and negligent m isrepresentation 
claims being made against this fund, 
there ve ry like ly soon wouldn't he any 
fund to collect fo r  dishor.est-type actions 
on the part o f  the rea l estate profession. 
So I'm  going to reverse the rea l estate 
commission and award judgment in this 
case in fa vo r o f  the appellants.
12] In ou r view, the superior court co r­

rectly analyzed the question, and thus we 
a ff irm  the superio r court's construction o f 
AS OR.RH.dtiO.5

la r ly  to the su re ty bond requirement. In 
re levant part the Su re ty Fund Act provided 
that a licensed rea l es'a te b roke r when 
obtaining o r receiving a r ta l estate license, 
in lieu o f  obtaining a corporate surety 
bond, had to pay a bond fee to the commis­
sioner. [AS 45 .85 .020(a)] Recovery from 
the new ly established su re ty fund was con­
ditioned upon the claimant fir s t  obtaining 
"a  fina l judgm ent in a court against a real
estate b r o k e r  "  I f  judgment was not
satisfied within th irty  days from  the court 
order, the claimant could apply fo r  a post­
judgment o rd e r directing payment out o f 
the Real Estate Su re ty  Fund.

In 1080 the Real Estate Surety Fund Act 
was amended, providing fo r a simpler re­
covery process. [A S  08 .8 8 .4 5 0 -5 0 0 ] The 
1!)R0 amendment obviated the requirement 
that the claimant firs t obtain a civil judg ­
ment before filing  a claim fa r reimburse­
ment; instead, the Rea l Estate Commission 
was remolded to function in a quasi-judicial 
ro le , adjudicating the merits o f  Surety 
Fund claims in adm inistrative hearings. 
[§§ 34 -3 6  Ch, 167 SLA  1980J Procedures 
governing the Real Estate Commission's 
adm inistration o f  S u re ly  Fund claims are 
provided fo r  in 12 AAC G4.280-.330.

131 As the superio r court correctly em­
phasized, nothing in the h istorical develop­
ment o f  the Real Estate Surety Fund di­
rectly indicates leg is lative intent as to the 
scope o f  the Fund's coverage, (liven  this 
background, we think a textual analysis o f 
AS 08.88.460 is controlling .* The apposi­
tion o f  the term  "m isrep resentation" to the 
terms " fra u d ,"  "deceit," and "conversion" 
persuades us that m isrepresentation should 
he limited to on ly w rong fu l m isrepresenta­
tions. A widely applied tenet o f  statu tory 
interpretation is that i f  "the  legis lative in­
tent o r  general meaning o f  a statu te is not 
clear, the meaning o f  doubtfu l words may 
be determined by re ference to their assncin-

languagc, the m ore convincing contrary Itigisla- 
live history must be. .SVc a lso  City o / llo n ie r i'. 
Gangl. 650 |>.2d J06, 4UO n. 4 (A laska 1982); see 
geo. North S lope Borough  I*. So ltio  I'etraleum  
Corp., 585 l ’ .2d 534. 540 (A laska 1978) (where 
we first adopted this slid ing scale approach).

P rio r to the establishment o f  the Real 
E state Surety Fund in 1974, real estate 
b roke rs were required to obtain a rea l es­
tate bend. This corporate bond was made 
payable to llie  state and was breached if 
the licensee injured another by a w rong fu l 
act o r de fau lt in the conduct o f  the busi­
ness fo r which the license was issued 1n 
1974 the leg is la tu re created the Real e s ­
tate Surety Fund. AS 45.85.010. [§ 1 Ch. 
143 S I,A  197-I| As orig inally enacted the 
Real Estate Surety Fund functioned simi-
3. The applicab le standard o f review here is one 

o f independent judgment. W ien A ir A laska, Inc. 
v. Dept o f Revenue. 647 p.2d 1087, 1090 (A laska 
I9H2).

4. In  State v. Alex. 646 I*.2d 203, 209 n. 4 (A laska
1982). we held that the p la iner the statute’s

STATE , R E A L  ESTATE I'OM 'N  v. JO H N STO N  A laska
C tlr *■ <*82 P.2d .IMS {Alaska 19M)

tion with ether associated words and phras­
es ." 2A C. Sands, Sutherland S tatu tory  
Construction, § 47 .16 at 101 (4th ed. 1973); 
in accord: United States v. Raynor, 302 
U .S. 540, 58 S.Ct. 353, 82  L .Ed . 413 (1938); 
State v. Taylor, 49 Hawaii 624, 425 P.2d 
1014, 1021 (1967); Henthmnn i-. Cites, 13 
U tah 2d 368, 374 P .2d 839. 840 (1962). Sim­
ila r ly : Matter o f Hutchinson's Estate, 577 
P.2d 1074, 1075 (A laska 1977) (a ll sections 
are to be construed together so that a ll 
have meaning and no section conflicts with 
another); City o f Anchorage r, Sea ecu ins, 
539 P.2d 1169, 1174 (A laska 1975) (each 
part o f  a statu te should he construed with 
every o ;er p art o r  section so as to produce 
a harmonious whole).

[41 In short, we hold that innocent mis­
representations are not within the ambit o f
3. Wc think it appropriate to fu rth e r note that 

when the Su re ly  Fund was first established in 
1974 and amended in 1980, Alaska did not rec­
ognize a cause o f action fo r innocent m isrepre­
sentation. In Bevins r. Billia rd , 655 P.28 757 
(A laska 1982). this cou rl first recognized a cause 
o f action against a rea l estate b roke r fo r  innn. 
cent m isrepresentation.

the term  "m isrep resentation ”  ns licit 
is employed in AS 08.88 .460(a). In 
ing this conclusion we have ca re fu ll 
sidered each o f  the sta te ’s argument 
taining to leg is lative h istory , policy c 
erations, and textual analysis and 
found none o f  them persuasive* Th 
a ffirm  the superio r court's construct 
AS 08.88.460(a) and (b).‘

A FF IRM ED .

MATTHEWS, J., not participating.

6. The amicus has attempted lo  raise the 
lion  o f whe’ her on this record  any im 
m isrepresentation was made. In  the ptm 
context o f this case this issue is not pi 
before us and thus w ill not he addressed
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Real Estate Commission 

Hearing on EB 705 & 

SB 537

The commiss io n held a public me eting on April 24 in Anchorage. The 

mee ti ng  vas scheduled from 2 to 5 P.M. and from 7 to 10 P.M. There were 

20 to 40 people in attendance mos t of the time. We estimate 50 to 70 

members of the public, at least, attended the meeting.

Licensees were there in greater numbers than non-licensees, however, both 

licensed and unlicensed members of the public attended in significant 

n u m b e r s .

Public testimony ran until after 9:00 P.M.

After the testimony was heard, it was the definite opinion of the 

commission that important issues and questions have been raised by both 

licensees and non-licensees..,. Many of these are not adequately dealt with 

under the current statute and must be addressed.

The commission determined that these concerns are also 

resolved by the current bills (H3 705 - SB 537).

not adequately

It was, therefore, the commission's decision that it does not support the 

passage of HB 705 or its companion, SB 537. The commission hopes that it 

will be given the charce to work with the industry and the public to come 

up with recommendations for legislation that it can support, legislation 

that will resolve the existing problems without introducing new problems 

of at least equal concern.

It is the commission's intention to have alternate legislative 

recommendations ready for the next session.

Tnis is a high priority with the commission.

The commission has asked that copies of its minutes of the meeting and 

its decision be passed on to Chairman John G. Fuller, House Rules 

Committee, Chairman Richard A. Eliason, Senate Labor and Commerce 

Committee and Carol Derfner, Special Assistant, Boards and Commissions. 

These copies are attached.

Attachments

JLM/cw/0702C50



ALASKA RIAL ESTATE C O M M I S S I O N

April 24, 1984 

Anchorage, Alaska

Call to Order

By authority of AS 08.85.051, and in accordance with A S  44.62, the Alaska Real 

Estate Commission was called to order by Vice Chairman Ribacchi at 2:10 on 

,24th of April 1984- He welcomed the presence of visitors and called the

meeting to order as a public hearing.

.Vice Chairman Ribacchi acknowledged the absence of Chairman Hill due to the

illness of her father, Earl Silberer, a former commissioner, and one of the

originators of the real estate commission as well as a long time practitioner 

•in the real estate industry. Vice Chairman Ribacchi stated that the purpose 

of the public hearing was to obtain a feel from the public as well as the

industry regarding two bills that have been introduced into the Legislature, 

HB 705 and S3 537. These bills would significantly amend the current 

procedure in filing a claim against the surety fund. The following 

commissioners were in attendance:

Dave Ribacchi, Vice Chairman, Broker-At-Large

Karen Morris, Broker

John Benson, Broker

LaVerne Collins, Public Member

Gil Serrano, Broker

A b s e n t :

Ed Anders, Public Member 

Chairman Hill, Broker

Commission staff present:

James L. Magowan, Executive Director 

Joseph P. Koss, Investigator/Auditor 

Lois B. Waugh, License Examiner

Before proceeding, Commissioner Ribacchi asked each of the commissioners if 

they would like to make a comment. At this particular time, none of the 

commissioners wished, to make a comment. Commissioner Ribacchi then asked for 

the public to present testimony regarding the bills.



r r
rs.  B. Medford

Hr. Medford stated that he was opposed to SB 705 and Hi. 537 . Mr. Medford

stated that the general public do not have access to unlimited funds. These 

bills, if enacted, would require hiring an attorney and going through a court 

process which could take up to six years before the case would be settled. 

The practical effect would be to deprive the claimant of ready access to 

justice. Mr. Mecford suggested that the commission, if they decided to 

approve the present legislation, increase the surety fund from $10,000 to a 

$100,000 limit and that the commission strengthen their position in order to 

obtain more evidence and that more funds be appropriated to the investigative 

staff.

Commissioner Morris read a letter for the record which is addressed to 

Commissioner Kill from Cary Wilken, former Chairman, Commissioner and Public 

'Member. (Letter attached to the minutes.)

Commissioner Collins read a letter for the record which is from the Department 

of Law, Norman Gorsuch, Attorney General. (Letter attached to the minutes.)

Janet Kischler, Claimant

Ms Kischler spoke against changing the surety fund procedures. She related

to the commission her past history in which she was injured monetarily in a 

real estate transaction. Her first step was to go through the courts. She 

incurred S8.000 in indebtedness to an attorney and has spent over $20,000 on 

the problem, which is still not corrected. Her land is deemed unsellable.

She stated that she would support a filing fee for the surety fund and that 

she believed that the surety fund and the commission were there to assist the 

public.

George Oliver, Associate Broker

I
Mr. Oliver, Associate Broker since 197A , asked the commission to support the

two legislative bills before the house and the senate. Ke asked the 

commission to make a bold decision in favor of the legislation which would 

give a clear message to the Governor and the Ad mi nistration that there should 

be a change in the surety fund procedures. He stated that the commission was 

not equipped to handle the number of surety claims before then and that it had 

become a burden. Ke said that the majority of the Realtors were in favor of 

the present legislation because it is necessary to change the present surety 

fund procedures before the surety fund is depleted due to an overabundance of 

claims having been made.

Vice Chairman Ribacchi asked that there be a distinction made between a real 

estate licensee and the professional organization, REALTORS. Not all 

licensees are Realtors. Commissioner Ribacchi also stated tnat five of the 

□embers have served for less than six months, and that the majority may not be 

familiar with the history of the surety fund, and asked that the public look 

upon the commission as a new body with their own ideas.



’"carv' Vlahovich, President, Anchorage Eoard of Realtors

Mr. V l a h o v i c h , President of the Anchorage Board of Realtors which has a

members hip  of 1400, stated that the Realtors have a very strict Code of Ethics

and these ethics are served by an arbitration board, which is open to the 

Realtors and individuals who have dealt with the Realtors to arbitrate any

problems they may have. Mr. Vlaho vi ch  stated that the major ity  of the

membership of the Anchorage Board of Realtors are discontented with the

present surety fund and the he aring officer process. Ke stated that cue 

process is not provided by the present procedure. It is believed by many

Realtors that they not only face a surety fund he aring but will also face

civil proceedings simultaneously, before or after a surety fund hearing has 

concluded. The real estate licensees believe that the present system is not

equitable. The state makes no effort in recovering the losses to the surety

fund, therefore, the licensees have to bear the burden in fees to the surety 

fund to ma intain its present state. The hearing officer's decisions are most 

■ dissatisfying. They do not provide a full check and balance system as well 

the participation of the commission, therefore, due process is not given to 

all involved in the surety fund process.

Maureen Kennedy, Alaska Public Interest Research Croup (AKPZRC)

Ms. Kennedy spoke representing Alaska Public Interest Research Group (AKPIRG), 

which has a members hip  of 400. Ms. Kennedy is not in support of the present 

legislation. Ms. Kennedy stated the surety fund is effective self-policing of 

the industry. The present Common Law allows the consumer' to argue for

innocent representation. She believes that a $50.00 filing fee is adequate,

that any amount above that, could cause unnecessary hardship for the

consumer. Not only the consumer, but the licensees, should be concerned about 

going through the courts, because it would increase the cost to the consumer 

as well as to the licensee. If the surety fund does not bear the burden of

the hearing officer procedure, then the courts would bear the burden of the

costs which would also increase the cost to the State.

Julian Mason, Attorney

Julian Mason, representing the Alaska Association of Realtors and the

Anchorage Board of Realtors, spoke supporting the proposed legislation. One 

of his main concerns is the damage to the licensee's reputation through

adverse publicity. Mr. Mason stated .hat if the present surety fund system is 

not changed, the following things could happen:

1. The Bevins/Ballard decision from the Supreme Court establishes

that the Real Estate licensee may now be held liable for in

"innocent misrepresentation". The Supreme Court, in its 

decision, invites the Real Estate licensees' to include in 

listing agreements provisions which require the seller to

indemnify the agents if claims are made against them. This is

on page sixteen of the advance opinion. The result would be

that .the licensee would tender his defense to the seller, the 

seller w’ill then sue the buyer. The seller would then use one 

form to bring all parties of. the transaction together. He

suggested that this would not be an easier system but one that 

would be made more difficult and time consuming.
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•r ‘ 2. Mr. Mason stated that the present surety fund system is bogged

down by surety claims and will continue to be so because of the 

easy access to the fund.

3. The claimant will eventually bear the cost of the administrative

time of the he aring officer procedure. This is now a trend in 

the State government.

In conclusion, Hr. Mason stated that time is not a problem in the court 

system, that it takes less time and is less costly than tht present surety 

fund proceedings. The main positive reason for supporting the legislation is 

that it will provide a neutral forum to handle cases. It is a form by which 

one is not judged by one's peers or by a hearing officer who is hired by the 

commission which gives the appearance of unfairness. It is important to have 

an independent system to jucicate claims against Realtors and that system is 

the judiciary. It is not the function of the real estate commission to 

compensate without finding fault.

David LeSlcnd, Assistant Attorney General

David LeBiond, Assistant Attorney General for the Department of Law spoke,

responding to Mr. Mason's comments.

Mr. LeBiond urged the commission to inquire from staff as to what has been the

record of the surety fund, what the current status of the fund is anc how many

claims have been paid. He suggested this due to comments made by previous 

speakers that the fund is possibly being depleted by paying out claims.

Hr. LeBiond addressed the notion that there is something fundamentally unfair 

about the surety fund process, that it denies due process and that the 

abjudicating official is biased. The commission and the commission's hearing 

officer are judges, in essence, of the surety fund claims. The hearing 

officers are not part of the proceedings, they are not one of the parties.

There is a claimant and a respondent. The hearing officers are all licensed

attorneys with at least two years experience in the practice of law in the

State of the Alaska. The commission reviews and adopts the hearing officer's 

findings of fact pursuant to the Administrative Procedures Act. The AJPA is 

well established. It is not considered an unfair procedure.

Tne last point Mr. LeBiond wished to make was in regard to the liability of 

the licensee. He said this has been well established through the 

Bevins/Ballard case. Under common law the licensee is liable for innocent 

misrepresentation.

Bob Arwezon

Bob Arwezon, Realtor, an Associate Broker since 1967, spoke in favor of the 

present legislation. Mr. Arwezon wanted to inform the commission of HB 561 

which would increase small claim limits from $2,000 tc $5,000. Mr. Arwezon 

feels this would be an avenue to abjuidicate most real estate disputes in

which the liability is $5,000 or less. Mr. Arwezon submitted a copy of an 

article which appeared in the Anchorage Times and was written by Annette

Taylor. The title of the article is "State Opts Out of Trailer Owner Maker 

Suits". The essence of the article is that the proposed bill would allow

-A -
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I- «■ hom eow n er s  to bring suit in civil court on the bond itself whenever a dispute

••should arise in regards to a mobil e home transaction.
•* ■ f

Mr. Ar we zo n expressed concern about "double jeopardy" cn the part of the real 

estate licensee. By "double jeopardy" he meant that a claim could be mace 

against the surety fund and at the same time a. civil law suit could be filed.

He expressed concern that the licensee would be liable to pay a double

amount. He said that there was dissatisfaction with the present surety 

system, that the original intent in 1974 had never be en  changed and that if 

the intent was to be changed, the legislature should readdress the fund as its 

intent for the fund. The surety fund was originally to act only in place of 

bonds to be an indemnity when  a licensee was either bankrupt or out of 

s t a t e .

Ju lia n Mason, Attorney

-Julian Mason, representing the Alaska Association of Realtors and the 

.Anchorage Board of Realtors again addressed the commission to clarify his 

•statements in regard to the hearing officer's appearance of impropriety. He 

said that he was not saying the hea ri ng  officers showed unfairness but they 

appeared to the public as being unfair because they actually work with the 

'real estate commission, of which five members are real estate licensees. Mr. 

Mason wanted to point out that the real estate commission is the only agency 

through which the Administrative Procedures Act actually awards damages. Mr. 

Mason also wanted to say that the he aring officer procedure through the APA 

does not meet the standards of the court system.

Joseph Dygess

Mr. Tygess, private citizen, spoke in opposition to the surety fund

legislation. The purpose of the real estate commission is to perform a 

service for the public as well as for the licensee. Passage of the

legislation would be de facto deregulation of the industry. The real estate 

commission must decide if it wants to regulate the industry and perform an 

abjudication service. If it does not wish to do so, then what is the merit of 
having a commission that is not performing a public service.

Frank Austin

Frank Austin, former Public Member of the Alaska Real Estate Commission, 

resident of the Anchorage area for twenty-five years, spoka in opposition to 

KB 705 and SB' 537. Mr. Austin stated that he supported the written testimony 

by Elizabeth Johnson, Attorney-At-Law, submitted to the House Labor and 

Commerce Committee. Mr. Austin is not in support of the present legislation. 

He wished the commission to consider the following:

1. Is the surety fund serving the purpose for which it was

originally intended?

2. What problems does the surety fund now have?

Mr. Austin said that less than 20% of the claimants claims are being paid. 

Tne present hearing officers do have the necessary experience. Their findings 

of fact are only recommendations to the commission. It is the commission that

- 5 -



r makes the final decision. It is a process which can be appealed back to 

\'rthe commission and then on to the Superior Court if necessary. There has 

been a statement that the real estate commission does not have the 

experience anc background to make a decision. These are the same peers 

that will judge a license action. The original intent of the fund vas 

not for it to be an insurance policy. When a less is due to the action 

on the part of the licensee, the fund is the proper form of redress. Hr. 

Austin proposed that the commission consider the establishment of a 

filing fee and also a method by which claims can be' recovered and repaid 

to the fund. He suggested a $50 fee or 10% of claim fee, whichever i6 

greater with a ma x i m u m $250 fee.

Ms. Johnson's letter, referred to by Hr. Austin, is to be attached to the 

m i n u t e s .

Charles Bauer

Mr. Bauer does not support the pre'-ent legislation. Hr. Bauer had filed 

"a claim, went through the surety fund hearing proceedings and was awarded 

$10,000. He believes the procedure is fair and just. Ke stated that 

without the fund he would have been unable to afford to sue. Ke would 

have simply lost $1^,000.

* Mary Anne Kaemerer

Ms. Kaemerer was a claimant. Ms. Kaemerer .is not in support of the 

present legislation. Before filing a claim against the surety fund, 

Ms. Kaemerer went through the court system. She was awarded a judgement 

of $35,400.00 but as of today, she has not received any of the awarded 

money. Her attorney fees were $3,000 approximately. In December of 

1981, she filed her claim to the surety fund and one year later, her 

claim was awarded in the amount of $10,000.00. She feels the system is

fair and just.

I •
David LeSlcnde, Assistant Attorney General

David LeBiond, Assistant Attorney General for the Department of Law spoke 

again. He said that the procedure is unlike the typical administrative 

procedure. It is a unique judicial proceeding in which private 

individuals are assembled and an award ir made. The surety fund pays a 

claim based on findings of fact to which the law is applied by a hearing 

officer. He stated that because the hearing officer procedures are not

identical to the court system doesn't mean that they are unfair in any

aspect. In order to receive reimbursement from the licensees whose 

claims have been paid to a claimant, the commission must go to court for 

a judgement agains. the licensee, The court requires additional 

formality. The court will not just "rubber stamp" the commission's 

decision. That does not mean that the commission's decision was unfair 

and not equitable. The court will take into consideration all the facts 

and then make a decision as to a judgement being awarded back to the

surety fund.

Jeff Kennedy

Mr. Kennedy, a resident of the State of Alaska, spoke stating he is not 

in favor of the present legislation. Mr. Kennedy believes the consumer
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will., have nore problems collecting from a real estate licensee, that it 

1 - * will ireouire more procedures to go through, which would be more costly to 

the consumer.

The public hear in g was recessed at 5 P.M. for dinner.

The public he ar in g  was reconvened by Vice  Chairman P.ibacchi at 7:00 P.M. 

Vice Chairman Ribacchi asked the commission if they were going to 

consider specific action in regard to EB 705 and the SB 517. It was

decided unan imo us ly that the commission would take a position before the

evening ended.
t

All commissioners with the exception of Chairman Hill and Commissioner Ed 

Anders were in attendance.

.Jacqueline Stoll

.Jacqueline Stoll, a real estate licensee, a rc il estate claimant to the

'surety fund, spoke against the present legislation. Ms. Stoll believes 

the real estate surety fund should remain as is and that it is a good 

•avenue to settle disputes. She would have been unable to recover her

money frcm a licensee who was convicted and jailed, if the fund had not 

been available.

Kenneth Brown

Kenneth Brown, a broker for nine years, spoke in favor of. the present 

legislation. Mr. Brown said there are several vehicles for the claimant 

to use ar opposed to the surety fund, Ke said that there is a 

Professional Standards Committee of the Board of Realtors, an invididual 

make go to a Small Claims Court or an individual make actually take his

claim through other judicial courts.

Ruth Edmondson

Ruth. Edmondson, Eroker spoke in favor of the present legislation. 

Ms. Edmondson believes that there are relatively few "black sheep" in the 

industry and that most of the licensees are having to pay into the surety 

fund for these few "black sheep". She spoke of "cronyism" by the hearing 

officers and stated that she believes that the hearings are held in "star 

chamber" conditions.

Ellen R. Halapanes

Ellen P.. Malapanes, an Associate Broker, spoke in favor of KB 705 and SB 

537 . She believes that the present surety fund system does not give "cue 

process" and that the court system would be more equitable.

Ted Kosack

Ted Kosack, Anchorage resident, spoke not in favor of the present

legislation. Mr. Kosack is now having a personal experience in which he,

as an injured party, in regards to a condomimium associaton. He believes 

th.'t the surety fund is both fair to the consumer and the licensee.

-7-
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.iGlenda Straube

Glenca Straube, representing the Fairbanks Board of Realtors, spoke in 

support of KB 705 and SB 537. She stated two points:

1. The present surety fund system lacks due process.

2. She stated that there is a lack of concern on the part of the 

Attorney General's Office, Department of Law, to collect from the 

guilty party. She further stated it is the perception of many

that he surety fund is an easy f u n d 'to collect from.

Hark Korting

Hark Korting, a Broker since 1976, spoke in support of HB 705/SB 537. 

'Hr. Korting stated that the intent of K B 705/SB 537, is not to eliminate 

the Consumer Protection aspect but to pul it back into the Court System, 

where it originally was. Hr. Korting stated that the real estate 

industry is concerned about the consumer and, in many instances, tries to

.settle out-of-court. Hr. Korting indicated that the Realtor State

membership consists of 1,955 members. The commission is noted that tnere 

are over 4,000 licensees in Alaska.

DeeAnn Gleason

DeeAnn Gleason, a Broker since 1975, spoke in support of KB 705/SB 537. 

She believes the present claims filed against the surety fund would not 

hold up in court. Hs . Gleason also believes that the commission does not 

have the experience nor willingness to process the surety claims and that 

the hearing off'1 ar proceeding is unfair.

Gene Bates

I
Gene Bates, a licensed real estate agent since 1972, presently an 

Associate Broker, spoke in favor of KB  705/SB 537. Hr. Bates spoke in 

regard to the licensee being subjected to "double jeopardy" and not 

recently "due process" from their peers.

Connie Sipe, Assistant Attorney General

Connie Sipe, Assistant Attorney General, Consumer Protection Division, 

Department of Law spoke against KB 7C5/SE 537 . Ms. Sipe believes the 

real estate commission, if they supported K B  705/SB 537 would be

effectively retreating from the consumer's interest. The public has put 

trust in the commission and the public respects the commission's

professionalism. The public believes the commission is a leader of the 

state. There is a trend in the industry for arbitration and the

commission has gone one step beyond arbitrating to paying claims. The

commission is in the forfront, one oi the leaders.

H s . Sipe suggested that there may be a problem. Many real estate 

licensees c a y  take a "back lash" by the problems created by contractors. 

She asked the real estate industry to support legislation that would

tighten the licensing requirements for contractors. H s . Sipe also stated

-8-



j- r that the present courts, through Common Lav, recognize innocent

{"misrepresentation. Ms. Sipe stated that there are a number of reasons

why one would not want to go through the court judicial system. All

lawsuits are re ported to the credit bureau and would be part of one's 

credit rating. Also, it is not easy to go through Small plains. She 

believes that the present legislation retreats, beyond the original bonds 

and last, but not least, she believes the public would not be impressed 

by the real estate commission making the surety fund mor e remote.

She believes that the present surety fund system does provide due process 

and that one is allowed the opportunity to appeal the decision if they 

'wish. In most instances, when taking a case through the court system, it 

is judge tried, not jury tried. Ms. Sipe explained the "double jeopardy"

in the language of lav means "tried for the same crime twice", it does

not apcly in instances of civil court action where an individual may be 

sued by other parties dealing with the same case. An individual may

choose whatever entity is available to them to abjudicate a civil court

• a c t i o n .

Grayce Oakley

Grayce Oakley, Broker, who has been licensed since 1971, spoke

representing the Anchorage Board of Realtors in support of HB

■705/SB 537 . Ms. Oakley said that today that many licensees would not 

take listings from contractors unless they are bonded and licensed by the 

regulatory agency. . Many licensees believe that they are in "double

jeopardy" because they have to defend themselves multiple times th-ough

the surety system as well as the courts. The burden of proof, when going 

through the surety system, is on the claimant. Ms. Oakley does not

believe the licensees are given "due process", in effect, the he'ring

officer is both a judge and a jury. In the court system, a jury nears

evidence directly. The benefits from HB 705/SB 537 would be that a 

judgement would go against the offender or person who has to pay and 

after it is proven that the individual cannot pay or they are

uncollectable, then the claimant may tap the surety fund. In the present 

surety fund system, the hearing officer makes a proposed decision,

forwards it on to t'ne commission and, in essence, the commission

authorizes a check to be paid. This is the prevailing view of the Alaska 

Association of Realtors. It is the belief that the commission does not 

have before it all the findings of fact and therefore, at tines, cannot 

make a proper decision.

Elizabath Johnson

Elizabeth Johnson, Attorney-At-Law, Hearing Officer, for the Alaska Real 

Estate Commission spoke against HB 705/SB 537. Ms. Johnson stated that 

there are problems with the surety fund but they can be addressed by

amending the present statutes as opposed to completly "revamping" the 

surety fund as suggested in HB 705/SB 537 . Ms. Johnson stated tl at the 

licensee, as well as the claimants, are given "due process" and that

there is another example, in which claims are paid, claims which are

larger than the surety fund. This is the Worker's Compensation Board, 

under the Administr ati ve  Procedures Act and worker compensation claims 

are paid, awarded to claimants. She stated that there is a problem in

the backlash in regards . to contractors, who are

v

_ o  _✓



..perhaps at fault. There must be soae way in which tc the contractor

'•'responsible. At the present tine, there does not sees tu be an effective 

way. She realises the unhappiness of the industry in regard to the 

court's decision surety fund legislation will net eliainte the liability 

of the licensee for innocent misrepresentation.

Commissioner Ribacchi closed the meeting tc public testimony. The 

meeting was recessed for five minutes.

The session reconvened. Vice Chairman Ribacchi stated that the 

commission, through the cay, had procedurally been run informally, but

now would be back in formal session, operating under its own commission 

pro ce du re s.

A motion was made by Commissioner Collins, and seconded by Commissioner 

.Serrano, not to support the. proposed legislation of HE 7C5 and SB 537 .

..The commission voted not to support the present legislation with one 

disenting vote.

Commissioner Ribacchi Aye

Commissioner Collins Aye

Commis si oner Serrano Aye

Commissioner Morris Aye

Commissioner Benson May

Commissioner Collins further stated .hat the commission has a new 

direction to address after hearing the public testimony but does not 

believe it is now the time to change the surety fund procedures.

Commissioner Serrano stated that he believes that the industry should

look out for the consumer and that it is good public relations to do so. 

At the moment he is opposed to the present legislation since there are no 

other alternatives at this time, he would like to leave the surety fund 

proceedings "as is".

Commissioner Benson stated that he believes the bills are a step forward 

and there are benefits in it for the industry.

Commissioner Morris stated that it is the leaders of the industry that 

support and have promoted the present legislation, that they do not 

necessarily speak for all the licensees. She further stated that the 

surety fund needs some amendments but it is doing a good job in its 

present position.

Commissioner Ribacchi stated as an individual, that many things are "over 

regulated" and that more regulation is not always in the benefit of the 

industry or the public. He stated that there are some conflicts and 

discrepancies in the real estate statute and that it can be improved but 

at the present time the surety fund should remain in its present form.

After listing to testimony, Commissioner Ribacchi, feels that thare are

many misunderstandings of the commission's functions and that the

commission should take into consideration how these misunderstandings can 

be reversed.
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- Vice Ch ai rma n Ribacchi asked that letters be sent to Commissioner Lyon 

and the Administration informing them of the commission's decision as 

veil as to the Alaska Asso cia ti on  of Realtors and soliciting suggestions 

for amendments and ways to revise the real estate surety fund.

It vas decided by the commission that the next commission meeting would 

be held on May 24th and 25th instead of May 17th and ISth as previously 

announced. ,.

Commissioner Collins asked the Realtors to prepare a supplement to the 

Phase 1, White Paper and forward it to the commissionjfor their review at 

the next commission meeting. She also asked if they would be willing to 

pursue other avenues of improvement of surety fund procedures.

It was moved by Commissioner Serrano, seconded and unanimously passed for 

the conission meeting to adjourn.

The meeting was ajourned.

I
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BILL ANALYSIS HB 232

The two main effects of this bill are:

1. To -eliminate the filing fee as a deterrant to the filing of a 

surety claim regardless of thf merits of the claim.

2. To broaden the grounds for payment of _ surety claim to include
• } 1 »  ̂ L. , 7 !•» ♦.« i * - i* 4 -  . i #

losses due to innocent and negligent acts by a licensee. ---..
f r v T15

Prior to. the May 1984 Loken-Johnson v AREC decision, there was no filing . 

fee and claims for innocent and negligent misrepresentation were being 

paid. Prior to October 1984, there was no filing fee and the commission 

was receiving about 200 claims per year and that number was probably on 

the increase. Of the claims received, about 30% were being awarded, 70% 

were being denied.

Since October 2, 1984, the commission has received six claims, one of

which was submitted with an NSF check for the filing fee. None of these

has been heard yet, due to the backlog created when 200 claims per year

were being filed, therefore there is no data on the percentage paid,

however, it is expected to be very high.

The decrease in the filing fee would probably result in 150-200 or more 

additional claims per year being filed. It would be better to evaluate 

filing fees for public injury claims in general and make them all the 

same rather than the current system with no uniformity or conceptual 

basis for fees.

The change in grounds for payment would result in an additional 20-50% of 

these being eligible for payment. This would add up to between 40 and 

100 consumers per year recovering an estimated average of $2,500 - 3,000 

for innocent/negligent misrepresentations. Most of these could probably 

recover, even now, through a small claims action. The commission would

have to hold three additional hearings for every additional claim paid

for innocent/misrepresentation.

The commission would require additional clerical staff (two full-time 

positions) as well as the potential of an additional full time hearing 

examiner to carry out the above.



The high rate of dismissed claims in the past stems, in part, from the 

public not evaluating its cases before filing them. Why expend the 

effort when the State will do it?

The interaction between grounds for payment of a claim and the fee for 

filing a fee has generated some confusion.

The amount of the fee helps determine the degree of scrutiny a claimant 

will engage in prior to filing a claim. This translates into the ratio 

of claims paid to claims denied. The ideal fee should discourage all 

invalid claims but no valid claims.

If the willingness and ability of the consumer to file a claim is to be 

virtually unchecked by the fee there should be one or more additional 

checks and balances incorporated into the process.

1. If the fee is reduced to $25.00, there should be provision for 

initial administrative review and dismissal of claims with no 

discernable merit. Currently, all claims must be granted a 

hearing. Without the review it could add thousands of dollars 

of cost with little or no added public benefit.

2. There should be a provision for the claimant to be charged back 

the cost of a hearing in which the claim is found to be 

fraudulently fil'd.

If innocent or negligent misrepresentations are included as grounds for 

payment of a claim the provision of automatic suspension of a license 

without further hearing should be modified, and not applicable in cases 

of innocent misrepresentation. There is great concern by licensees that 

their licenses might be jeopardized by innocent errors. This is 

definitely an area that needs to be safeguarded against.
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As the Supreme Court pointed out in its decision, the impact of Bevins v. 

Ballard on the surety fund if it is to pay on innocent misrepresentations 

could be enormous. The nature of Alaska soils, climate and building 

conditions makes it very difficult to know and predict everything that 

can happen to a property. For this reason, innocent misrepresentations 

may occur at a higher rate than in other parts of the country.

This bill gives the licensee great exposure for damages resulting from

acts bv others, acts of which the licensee has no knowledge and over

which, no control. This, in effect, makes the licensee the preferred 

"target" when a contractor or other seller is at fault. The surety fund

provides protection when a seller is gone and the fund is the only place

to turn. The inexpensive access to the fund, however, also makes it the 

preferred action to take even when the "guilty" party is available and 

not a licensee. Making it easier to "go after" a licensee for an 

innocent act than it is to go after, say, a contractor who knowingly 

created the problem is manifestly unfair to the licensees.
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M E M O R A N D U M

TO: Representative Mike Navarre DATE: March 4, 1985

FROM: Representative Don Clocksin SUBJECT: HB 232 - Real

Estate Surety Fund

This memo is tc request action on HB 232 relating to the Real Estate 
Surety Fund.

The Fund is established in AS 08.88.450 - .500 to provide a source of 
funds to reimburse consumers who have been "taken" by real estate 

licensees. Prior to 1904, the Fund consisted of fees paid by real 
estate licensees.

Last year the Legislature, over my objection, 1) inposed a $250 fee 
before consumers could file a complaint; and 2) allowed a real estate 
licensees to force the consumer to file a lawsuit rather than an 
administrative proceeding; and 3) equalized licensee fees. Chapter 150,
SLA 1984 (copy attached).

The result has been a larger than necessary fund, the reduction of fees 
of real estate brokers, and the discouragement of consumer complaints.
As of last month, only four complaints had been filed since October,
1984., when the new law went into effect! Broker fees dropped from $125 
to $80 and the Fund contained over $630,000 - $130,000 over the 
statutory maximum.

In addition, in 1984 the Alaska Supreme Court ruled that a consumer 
could not recover from the Real Estate Surety Fund for innocent 
misrepresentations. State of Alaska v. Johnston, 682 P.2d 383 (Alaska 
1984). (copy attached).

House Bill 232 seeks to reverse portions of the legislation from last 
year and correct the unfairness to consumers caused by the Johnston 
decision.

Sections one and three of the bill would expand the law to allow 

recovery from the fund for innocent and negligent misrepresentation.

Section two of the bill reduces the filing fee from $250 to $25.

Section four allows a consumer who obtains a court judgment against a 
real estate licensee to collect that judgment from the Fund. Current J
law only allows that remedy for small claims court actions which the 
real estate licensee forced the-consumer to file. ' 'l

r- *-
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Representative Mike Navarre 

Page Two 
March 4, 1985

Section five leaves unchanged those court cases 
last year's law.

Section six provides for a refund of the excess 
cases.

Section seven repeals the provision forcing a c 
.460(c) - and a conforming section - .465 (f).

Thank you for your attention to this bill.

DC:blg

Attachments: - Chapter 150, SLA 1984
- State v. Johnston
- Memo from J. Ellis

already removed under 

filing fee in pending 

suraer into court -



M E M O R A N D U M

TO: Representative Don Clocksin DATE: February 22, 1985

FROM: J. Ellis SUBJECT: Answers to your
questions regarding the 
Real Estate Surety Fund

I spoke with Jim McGowan, Executive Director of the Real Estate 

Commission and he answered the following questions:

1. Why was salesman fee ($40) repealed last 'year? It wasn't.
Salesmen paid $40 while brokers paid $125. The Commission saw no 
actuarial basis for different fees. They look at annual expenses 

and divided them by the number of licenses Issued tc determine and 
set a standard fee of $80 for everyone. Fees were equalized. They 
believe this will greatly reduce administrative overhead.

2. How many surety fund complaints have been filed since October 1, 
1984? Four.

3. Is the fund sound? "Yes, incredibly sound".

How much is in it? $630,000 as of October '84, $130,000 over the 
Caps.

What is the revenue each year? Approximately $240,00, with 
approximately 1,000 new licensees per year.

What claims are pending against the fund ana what is the backlog?
Nov. 1: 200-300 case backlog. The Commission hired 2 half-time
’•'aring officers to work on the backlog.

Approximately 1000 claims remain and are affected by the Supreme 
Court decision.

$100 - 150,000 in claims to be paid.

4. What is time taken to process claims?

- the average time widely varies.
- in the past; 1 to 2 years.
- currently, 6-7 '.-•'nths - as quickly as they can get people
together and p r o e m s  the paper.
- their goal is 4 months from receipt to hearing.
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M E M O R A N D U M

All Members, House Labor and Commerce Committee

FROM: Roger Poppe, Committee Staff

DATE: March 14, 1985

SUBJECT: Overview, HB 232

On March 14 at 1:15 pm the House Labor and Commerce Committee met 
in Room 102 of the Capitol Building on HB 232 by Clocksin: Relating to
the Real Estate Surety Fund:

Last session, there were hills in the Mouse e ‘.d the Senate dealing 
with this issue: HB 705 and SB 537, which were introduced in the
separate houses by the respective Labor and Commerce Committees. HB 705 
with numerous amendments, became law as Chapter 150 SLA .1984 (see your

The HB 23? before the Committee is an attempt to make some further 
adjustments in that legislation from last year, and sponsor Clocksin 
has both a sectional analysis and a succinct overview that cover the 
issues succinctly (see file —  Memo from Clocksin to Navarre March 4,

Also included in your file is some of the written testimony from 
last year on HB 705 in either House Labor and Commerce Committee 
Hearings or else the related Real Estate Commission Hearings; many of 
the points covered in this bill are raised as issues and concerns by 
various parties in testimony last year.

James McGowan, head of the Real Estate Commission, will be 
testifying on this bill from the Anchorage LIO. Additionally, several 

representatives of the real estate industry in Anchorage and Juneau 
are expected to testify in opposition to the legislation. The Committee 
nay also wish to refer to some comments by W. Richard Fossey to real 
estate clients, in which he points out several ways in which last year's 
legislation is not advantageous to the real estate industry.

file)
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A u g u s t  9, 1984

D e a r  Rea l E s t a t e  C l i e n t s :

D u r i n g  the l a s t  L e g i s l a t i v e  s e s s i o n ,  the A l a s k a  L e g i s l a t u r e  
a m e n d e d  t h e  Real  E s t a t e  S u r e t y  F u n d  s t a t u t e .  T h e  c h a n g e s  in t h e  
l a w  ar e  s i g n i f i c a n t .

F i r s t ,  u n d e r  the n e w  law , the Rea l E s t a t e  C o m m i s s i o n  h a s  the 
o p t i o n  of c o n s i d e r i n g  a S u r e t y  F u n d  h e a r i n g  to be a h e a r i n g  o n  
the s u s p e n s i o n  o f  a l i c e n s e e ' s  real e s t a t e  l i c e n s e .  If a S u r e t y  
F u n d  c l a i m a n t  r e c e i v e s  a n  a w a r d  fro m the s u r e t y  f u n d  a f t e r  a 
h e a r i n g ,  the C o m m i s s i o n  m a y  s u s p e n d  the l i c e n s e  o f  a b r o k e r ,  
a s s o c i a t e  b r o k e r ,  o r  r e a l  e s t a t e  s a l e s m a n  u n t i l  t h e  l i c e n s e e  
r e p a y s  the s u r e t y  f u n d  a w a r d  p l u s  the c o s t  o f  the S u r e t y  Fund 

h e a r i n g .

S e c o n d ,  if a R e a l  E s t a t e  S u r e t y  Fun d c l a i m  is l e s s  t h a n
$ 2 , 0 0 0 ,  the r ea l  e s t a t e  l i c e n s e e  n o w  ha s  the o p t i o n  o f  r e q u i r i n g  
the c l a i m a n t  to b r i n g  a s m a l l  c l a i m s  a c t i o n  in D i s t r i c t  C o u r t
r a t h e r  t h a n  p r o c e e d  t h r o u g h  th e S u r e t y  F u n d  h e a r i n g  p r o c e s s .  It 
is not c l e a r  f r o m  the s t a t u t e  w h e t h e r  a b r o k e r  c o u l d  e l e c t  to 

c o n v e r t  the s m a l l  c l a i m s  a c t i o n  to a c o u r t  a c t i o n  u n d e r  t h e  R u l e s  
of C i v i l  P r o c e d u r e .

T h i r d ,  the n e w  l a w  r e q u i r e s  a Real E s t a t e  S u r e t y  Fu nd
c l a i m a n t  to p ay a f i l i n g  fee of $250.  T h i s  fee w i l l  o n l y  be 

r e f u n d e d  if the c l a i m a n t  w i n s  a n a w a r d  fr om  the S u r e t y  F u nd , *-he 
c l a i m  is d i s m i s s e d  p r i o r  to a h e a r i n g ,  o r  t h e  c l a i m  is 
t r a n s f e r r e d  f r o m  the R e a l  E s t a t e  C o m m i s s i o n  to th e  D i s t r i c t  C o u r t  
as a s m a l l  c l a i m s  a c t i o n .

On  th e w h o l e ,  we b e l i e v e  t h i s  is a bad p i e c e  o f  l e g i s l a t i o n  
for re al  e s t a t e  l i c e n s e e s .  U n d e r  the n e w  law, a r e a l  e s t a t e
l i c e n s e e  f a c e s the p r o s p e c t  o f  h a v i n q  h is  l i c e n s e  s u s p e n d e d  if 

t h e r e  is a S u r e t y  F u n d  a w a r d  a g a i n s t  h i m  u n l e s s  he m a k e s  
a r r a n g e m e n t s  to p a y  the a w a r d .  T h u s ,  it is no  l o n g e r  t r u e  t h a t  a 
Re al  E s t a t e  S u r e t y  F u n d  c l a i m  is a c l a i m  a g a i n s t  t h e  S u r e t y  F u n d  

and not the l i c e n s e e .  T h e  C o m m i s s i o n  n o w  h a s  the o p t i o n  of 
r e q u i r i n g  the l i c e n s e e  to p a y  the a w a r d  as a c o n d i t i o n  o f  k e e p i n g  
h i s  l i c e n s e .

T h e  n e w  l a w  g i v e s  a b r o k e r  the o p t i o n  f o r  f o r c i n g  the



c l a i m a n t  to b r i n g  a s m a l l  c l a i m s  a c t i o n  if the c l a i m  is $ 2 , 0 0 0  o r  

less. T h i s  p r o v i s i o n  m e r e l y  e n c o u r a g e s  a c l a i m a n t  to i n c r e a s e  
the a m o u n t  of his c l a i m  to m o r e  t h a n  $ 2 , 0 0 0  if he w a n t s  to a v o i d  
p r o c e e d i n g  t h r o u g h  th e c o u r t s .  M o r e o v e r ,  it is u n c l e a r  u n d e r  t h e  

n e w  l a w  w h e t h e r  a s m a l l  c l a i m s  j u d g m e n t  f o r  a R e a l  E s t a t e  S u r e t y  
F u n d  c l a i m a n t  c o u l d  l ea d to a l i c e n s e  s u s p e n s i o n .  If th at  is t h e  

ca se ,  t h e n  a rea l e s t a t e  l i c e n s e e ' s  l i c e n s e  c o u l d  be s u s p e n d e d  b y  

t h e  R e a l  E s t a t e  C o m m i s s i o n  a f t e r  a n  i n f o r m a l  s m a l l  c l a i m s  h e a r i n g  
b y  a d i s t r i c t  c o u r t  j u d g e .  S i n c e  the d i s t r i c t  j u d g e s  are o f t e n

p l a i n t i f f  o r i e n t e d  in s m a l l  c l a i m s  p r o c e e d i n g s ,  e l e c t i n g  t h e  

s m a l l  c l a i m s  p r o c e d u r e s  c o u l d  be r i s k y  b u s i n e s s  f o r  a real e s t a t e  
l i c e n s e e .

T h e  o n l y  g o o d  f e a t u r e  o f  t h i s  n e w  l e g i s l a t i o n  is the $ 2 5 0  
f i l i n g  fee. T h i s  fee m a y  d i s c o u r a g e  t he  p a t e n t l y  f r i v i l o u s  Re al  

E s t a t e  S u r e t y  F u n d  c l a i m s  t h a t  a r e  c u r r e n t l y  b e i n g  fi led  by
c l a i m a n t s .

A s y o u  k n o w ,  the R e -'! E s t a t e  S u r e t y  F u n d  s t a t u t e s  h a v e  

c a u s e d  r e a l  e s t a t e  l i c e n s e e s  n o t h i n g  b u t  t r o u b l e  s i n c e  the l aw  

wa s c h a n g e d  in 1980 to a l l o w  the real e s t a t e  c o m m i s s i o n  to p a y

c l a i m s  f r o m  the f u n d  w i t h o u t  r e q u i r i n g  c l a i m a n t s  to p r o c e e d  
t h r o u g h  the c o u r t s .  S i n c e  1980, the S u r e t y  F u n d  s t a t u t e s  h a v e

b e e n  c h a n g e d  t w i c e ,  b o t h  t i m e s  to the d e t r i m e n t  o f  r e al  e s t a t e  
l i c e n s e e s .  In 1982, the l a w  w as  c h a n g e d  to r e q u i r e ,  in c e r t a i n  
c i r c u m s t a n c e s ,  a r e a l  e s t a t e  l i c e n s e e  to p a y  the c o s t  of  Re al  
E s t a t e  S u r e t y  F u n d  h e a r i n g s  if an a w a r d  is m a d e  a g a i n s t  him.

To  s u m m a r i z e ,  u n d e r  the n e w  R e a l  E s t a t e  S u r e t y  F u n d  
s t a t u t e s ,  the R e a l  E s t a t e  C o m m i s s i o n  m a y  t r e a t  a Re al  E s t a t e  

S u r e t y  F u n d  c l a i m  h e a r i n g  as a l i c e n s e  s u s p e n s i o n  p r o c e e d i n g .  If 
an a w a r d  is m a d e  a g a i n s t  a real e s t a t e  l i c e n s e e ,  the C o m m i s s i o n  
h a s  the o p t i o n  of s u s p e n d i n g  the l i c e n s e e ' s  l i c e n s e  until  th e  
l i c e n s e e  a g r e e s  to p a y  the S u r e t y  Fun d a w a r d  p l u s  the c o s t  of the 
h e a r i n g  u n d e r  t e r m s  t h a t  ar e a c c e p t a b l e  to t h e  Re al  E s t a t e  
C o m m i s s i o n .  T h u s ,  a rea l e s t a t e  l i c e n s e e  m u s t  t a x e  e v e r y  Rea l 

E s t a t e  S u r e t y  F u n d  c l a i m  s e r i o u s l y  b e c a u s e  a n  a d v e r s e  r e s u l t  
c o u i l d  l e a d  to s u s p e n s i o n  o f the l i c e n s e e ' s  l i c e n s e .

In o u r  v i e w ,  t h e  R e a l  E s t a t e  S u r e t y  F u n d  s t a t u t e s  a s  
p r e s e n t l y  e n a c t e d  a r e  a n  u n n e c e s s a r y  b u r d e n  to the real e s t a t e  
i n d u s t r y .  Re al  e s t a t e  l i c e n s e e s  ar e f o r c e d  to d e f e n d  m i n o r  a n d  

s o m e t i m e s  f r i v i l o u s  c l a i m s  at g r e a t  e x p e n s e .  The  r e c e n t  
s t a t u t o r y  a m e n d m e n t s  m a k e  a bad  s i t u a t i o n  w o r s e  b e c a u s e  a S u r e t y  
F u n d  h e a r i n g  m a y  l e a d  to s u s p e n s i o n  o f  a l i c e n s e e ' s  real e s t a t e  
l i c e n s e .

W e  h a v e  s a i d  a g a i n  and a g a i n  t h at  the. R e a l  E s t a t e  S u r e t y  

F u n d  s t a t u t e s  m u s t  be r e p e a l e d .  W e  h a v e  d r a f t e d  l e g i s l a t i o n  
r e q u i r i n g  R e a l  E s t a t e  S u r e t y  F u n d  c l a i m a n t s  to g o  to c o u r t  ’and 

get a j u d g m e n t  a g a i n s t  a r e a l  e s t a t e  l i c e n s e e  b e f o r e  a p p l y i n g  to 
the R e a l  E s t a t e  C o m m i s s i o n  fo r  p a y m e n t  f r o m  the  Real  E s t a t e  
S u r e t y  Fund.  To  the b e st  of  o u r  k n o w l e d g e ,  A l a s k a  is the  o n l y  

s t a t e  th at  a l l o w s  S u r e t y  F u n d  c l a i m s  to be p r o c e s s e d  by h e a r i n g



o f f i c e r s  r a t h e r  t h a n  r e q u i r i n g  c l a i m a n t s  to p r o c e e d  t h r o u g h  the

c o u r t s .  It is v i t a l  t h a t  the r e a l  e s t a t e  i n d u s t r y  g e t  t h i s  la w
a m e n d e d .  U n t i l  the l a w  is c h a n g e d ,  real  e s t a t e  l i c e n s e e s  ar e

g o i n g  to be s p e n d i n g  a l ot  o f  t i m e  a n d  m o n e y  d e f e n d i n g  R e a l  E s t a t e

S u r e t y  F u n d  c l a i m s  b e f o r e  R e a l  E s t a t e  C o m m i s s i o n  h e a r i n g  
o f f i c e r s .

If y o u  h a v e  a n y  q u e s t i o n s  o n  t h i s  m a t t e r ,  p l e a s e  d o  not 
h e s i t a t e  to c o n t a c t  me.

V e r y  t r u l y  y o u r s

B A N K S T O N  & M c C O L L U M

W R F : d r  
E n e l .



S e c t i o n  1. A p p l i c a t i o n  for p a y m e n t  o u t  o f  fun d of d a m a g e s  

r e m a i n i n g  u n p a i d  u p o n  j u d g m e n t  a g a i n s t  l i c e n s e e  for frau'i', etc; 

m a x i m u m  l i a b i l i t y  p e r  t r a n s a c t i o n .

(a) W h e n  a n y  a g g r i e v e d  p e r s o n  o b t a i n s  a f i n a l  j u d g m e n t  i n  

a n y  c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  a g a i n s t  a n y  p e r s o n  o r  p e r s o n s  

l i c e n s e d  u n d e r  A. S.  08 . 8 8 ,  u n d e r  g r o u n d s  of i n t e n t i o n a l  f r a u d  o r  

o r  i n t e n t i o n a l  c o n v e r s i o n  o f  t r u s t  f u n d s  a r i s i n g  d i r e c t l y  o u t  of 

a n y  t r a n s a c t i o n  w h e n  th e j u d g m e n t  d e b t o r  w a s  l i c e n s e d  a n d  

p e r f o r m e d  a c t s  f o r  w h i c h  a l i c e n s e  is r e q u i r e d  u n d e r  A . S .  0 8 . 8 8 ,  

t h e  a g g r i e v e d  p e r s o n  m a y ,  u p c n  t h e  j u d g m e n t  b e c o m i n g  f i n a l ,  f i l e  

a v e r i f i e d  a p p l i c a t i o n  in the  c o u r t  in w h i c h  t he  j u d g m e n t  w a s  

e n t e r e d  f o r  a n  o r d e r  d i r e c t i n g  p a y m e n t  ou t  of t h e  R e a l  E s t a t e  

S u r e t y  F u n d  of  th e a m o u n t  o f  a c t u a l  and d i r e c t  l o s s  in the 

t r a n s a c t i o n  u p  to th e  s u m  of  te n  t h o u s a n d  d o l l a r s  ($ 10 , 0 0 0 )  of 

t h e  a m o u n t  u n p a i d  u p o n  th e  j u d g m e n t ;  p r o v i d e d  t h a t  n o t h i n g  s h a l l  

be c o n s t r u e d  to o b l i g a t e  t h a t  s e p a r a t e  a c c o u n t  f o r  m o r e  t h a n  t e n  

t h o u s a n d  d o l l a r s  ( $ 1 0 , 0 0 0 )  p e r  t r a n s a c t i o n  r e g a r d l e s s  of  the 

n u m b e r  of p e r s o n s  a g g r i e v e d  o r  p a r c e l s  of r e a l  e s t a t e  i n v o l v e d  in 

t h e  t r a n s a c t i o n .

In t h e  c a s e  o f  a s m a l l  c l a i m s  c o u r t  j u d g m e n t ,  th e a g g r i e v e d  

p e r s o n  s h a l l  f i l e  th e  v e r i f i e d  a p p l i c a t i o n  in t h e  d i s t r i c t  c o u r t  

i n  w h i c h  th e j u d g m e n t  w a s  e n t e r e d  in f a v o r  o f  the a g g r i e v e d  

p e r s o n .  T h e  c o u r t  s h a l l  t h e n  m a k e  a d e t e r m i n a t i o n  as to w h e t h e r  

t h e  sma"1 •. c l a i m s  c o u r t  j u d g m e n t  w a s  b a s e d  o n  f a c t s  c o n s t i t u t i n g  

g r o u n d s  f o r  r e c o v e r y  u n d e r  t h i s  s e c t i o n  an d  m a y  e n t e r  an o r d e r  

d i r e c t i n g  p a y m e n t  o f  the s m a l l  c l a i m s  c o u r t  j u d g m e n t  o u t  of  the 

s e p a r a t e  a c c o u n t  in th e  R e a l  E s t a t e  S u r e t y  Fund .



S e c t i o n  1. T i m e  • -for" a c t i o n  - b y '  c o u r f  ~ o n  ' - a p p l i c a t i o n  "for  

p a y m e n-t 'requir ed - -showing' o f  -p e r s o n a g g r i e v e d  .

T h e  c o u r t  s h a l l  c o n d u c t  a h e a r i n g  u p o n  s u c h  a p p l i c a t i o n  30 

d a y s  a f t e r  s e r v i c e  o f  the a p p l i c a t i o n  u p o n  t h e  Real  E s t a t e  

C o m m i s s i o n .  U p o n  p e t i t i o n  o f  t h e  R e a l  E s t a t e  C o m m i s s i o n ,  t h e  

c o u r t  s h a l l  c o n t i n u e  t h e  h e a r i n g  u p  to 6 0  d a y s  f u r t h e r ;  a n d  u p o n  

a s h o w i n g  o f  g o o d  c a u s e  rray c o n t i n u e  t he  h e a r i n g  for s u c h  f u r t h e r  

p e r i o d  as t h e  c o u r t  d e e m s  a p p r o p r i a t e .  A t  the  h e a r i n g  the

a g g r i e v e d  p e r s o n  s h a l l  be r e q u i r e d  to s h o w :

(a) H e  is n o t  a s p o u s e  o f  the d e b t o r ,  o r  the  p e r s o n a l  

r e p r e s e n t a t i v e  o f  s u c h  s p o u s e .

(b) H e  h a s  c o m p l i e d  w i t h  a l l  r e q u i r e m e n t s  o f  t h i s  a r t i c l e .

(c) H e  h a s  o b t a i n e d  a j u d g m e n t  a s  s e t  o u t  in S e c t i o n  1, 

s t a t i n g  t h e  a m o u n t  t h e r e o f  a n d  t h e  a m o u n t  o w i n g  t h e r e o n  a t  the 

d a t e  o f  t h e  a p p l i c a t i o n .

(d) H e  h a s  m a d e  al l  r e a s o n a b l e  s e a r c h e s  a n d  i n q u i r i e s  to 

a s c e r t a i n  w h e t h e r  t h e  j u d g m e n t  d e b t o r  is p o s s e s s e d  of  r e a l  o ” 

p e r s o n a l  p r o p e r t y  o r  o t h e r  a s s e t s ,  l i a b l e  to b e  s o l d  o r  a p p l i e d  

in s a t i s f a c t i o n  o f  t h e  j u d g m e n t .

(e) T h a t  b y  s u c h  s e a r c h  he  h a s  d i s c o v e r e d  n o  p e r s o n a l  or  

r e a l  p r o p e r t y  o r  o t h e r  a s s e t s  l i a b l e  to be s o l d  o r  a p p l i e d ,  o r  

t h a t  h e  h a s  d i s c o v e r e d  c e r t a i n  o f  them, d e s c r i b i n g  them, o w n e d  b y  

t h e  j u d g m e n t  d e b t o r  a n d  l i a b l e  to be so a p p l i e d ,  a n d  t h a t  h e  h as  

t a k e n  a l l  n e c e s s a r y  a c t i o n  a n d  p r o c e e d i n g s  fo r t h e  r e a l i z a t i o n  

t h e r e o f ,  a n d  t h a t  t h e  a m o u n t  t h e r e b y  r e a l i z e d  w a s  i n s u f f i c i e n t  to 

s a t i s f y  t h e  j u d g m e n t ,  s t a t i n g  t h e  a m o u n t  s o  r e a l i z e d  a n d  the  

b a l a n c e  r e m a i n i n g  d u e  o n  t h e  j u d g m e n t  a f t e r  a p p l i c a t i o n  o f  t h e



a m o u n t  r e a l i z e d .

(f) T h a t  ie h a s  d i l i g e n t l y  p u r s u e d  h i s  r e m e d i e s  a g a i n s t  a l l  

t h e  j u d g m e n t  d e b t o r s  a n d  a l l  o t h e r  p e r s o n s  l i a b l e  to h i r  i n  t h e  

t r a n s a c t i o n  fo r w h i c h  h e  s e e k s  r e c o v e r y  f r o m  t h e  Re'il E s t a t e  

S u r e t y  F u n d .

(g) T h a t  h e  is m a k i n g  s a i d  a p p l i c a t i o n  n o  m o r e  t h a n  o n e  

y e a r  a f t e r  t h e  j u d g m e n t  b e c o m e s  f i na l.



S e c t i o n  3. O r d e r " ~ o f  " C o u r t ;  ~‘g r o u n d s ;• ' d e f e n s e  ' o f  • a c t i o n s  ; 

b u r d e n  - o f  p r o o f  ; ' p r e s u m p t i o n ;  dis missal's;- ' c o m p r o m i s e  of-'claims .

W h e n e v e r  t h e  c o u r t  p r o c e e d s  u p o n  a n  a p p l i c a t i o n  as set f o r t h  

i n  S e c t i o n  2, i t  s h a l l  o r d e r  p a y m e n t  o u t  o f  t h e  R e a l  E s t a t e  

S u r e t y  F u n d  o n l y  u p o n  a d e t e r m i n a t i o n  t h a t  the  a g g r i e v e d  p a r t y  

h a s  a v a l i d  c a u s e  o f  a c t i o n  lithin t h e  p u r v i e w  o f  S e c t i o n  1 h a s  

c o m p l ;  »d w i t h  t h e  p r o v i s i o n s  of S e c t i o n  2.

T h e  c o m m i s s i o n  m a y  d e f e n d  a n y  s u c h  a c t i o n  o n  b e h a l f  o f  the 

R e a l  E s t a t e  S u r e t y  F u n d  a n d  s h a l l  h a v e  r e c o u r s e  to nil 

a p p r o p r i a t e  m e a n s  o f  d e f e n s e  an d r e v i e w ,  i n c l u d i n g  e x a m i n a t i o n  o f  

w i t n e s s e s  a n d  t h e  r i g h t  to r e - l i t i g a t e  a n y  i s s u e s ,  m a t e r i a l  a n d  

r e l e v a n t  i n  t h e  p r o c e e d i n g  a g a i n s t  t h e  R e a l  E s t a t e  S u r e t y  Funu, 

w h i c h  w e r e  d e t e r m i n e d  in  t h e  u n d e r l y i n g  a c t i o n  o n  w h i c h  t h e  

j u d g m e n t  i n  f a v o r  o f  t h e  a p p l i c a n t  w a s  b a s e d .  If t h e  j u d g m e n t  in 

f a v o r  o f  t h e  a p p l i c a n t  w a s  b y  d e f a u l t ,  s t i p u l a t i o n ,  o r  c o n s e n t ,  

o r  w h e n e v e r  t h e  a c t i o n  a g a i n s t  t he  l i c e n s e e  w as  d e f e n d e d  b y  a 

t r u s t e e  i n  b a n k r u p t c y ,  t h e  a p p l i c a n t  s h a l l  h a v e  t h e  b u r d e n  o f  

p r o v i n g  t h a t  t h e  c a u s e  o f  a c t i o n  a g a i n s t  t he  l i c e n s e e  was f o r  

fr aud , i n t e n t i o n a l  m i s r e p r e s e n t a t i o n ,  d e c e i t ,  o r  c o n v e r s i o n  o f  

t r u s t  f u n d s .  O t h e r w i s e ,  the j u d g m e n t  s h a l l  c r e a t e  a r e b u t t a b l e  

p r e s u m p t i o n  o f  t h e  fr a u d ,  i n t e n t i o n a l  m i s r e p r e s e n t a t i o n ,  d e c e i t ,  

o r  c o n v e r s i o n  o f  t r u s t  f u n d s  b y  t he l i c e n s e e ,  w h i c h  p r e s u m p t i o n  

s h a l l  a f f e c t  t h e  b u r d e n  o f  p r o d u c i n g  e v i d e n c e .

T h e  c o m m i s s i o n e r  m a y  m o v e  t h e  c o u r t  a t  a n y  t i m e  to d i s m i s s  

t h e  a p p l i c a t i o n  w h e n  i t  a p p e a r s  t h e r e  a r e  n o  t r i a b l e  i s s u e s  a n d  

t h e  p e t i t i o n  is w i t h o u t  m e r i t .  T h e  m o t i o n  m a y  b e  s u p p o r t e d  b y  

a f f i d a v i t  o f  a n y  p e r s o n  o r  p e r s o n s  h a v i n g  k n o w l e d g e  o f  t h e  f ac ts ,



a n d  m a y  b e m a d e  o n  t h e  b a s i s  t h a t  t h e  p e t i t i o n ,  a n d  t h e  j u d g m e n t  

r e f e r r e d  to t h e r e i n ,  d o e s  n o t  f o r m  t h e  b a s i s  for a m e r i t o r i o u s  

r e c o v e r y  c l a i m  w i t h i n  t h e  p u r v i e w  o f  S e c t i o n  1; p r o v i d e d ,  

h o w e v e r ,  t h a t  t h e  c o m m i s s i o n e r  s h a l l  g i v e  w r i t t e n  n o t i c e  a t  l e a s t  

1 0  d a y s  b e f o r e  s u c h  m o t i o n .

T h e  c o m m i s s i o n e r  may, s u b j e c t  to c o u r t  a p p r o v a l ,  c o m p r o m i s e  

a c l a i m  b a s e d  u p o n  t h e  a p p l i c a t i o n  of a n  a g g r i e v e d  p a r t y .  H e  

s h a l l  n o t  b e  b o u n d  b y  a n y  p r i o r  c o m p r o m i s e  o r  s t i p u l a t i o n  o f  th e 

j u d g m e n t  d e b t o r .



S e c t i o n  4. D e f e n s e - ~ o f -' a c t i o n s  y • c o n c l u s i v e - ~ ad j u d i c a  ticrrr ~of

i s s u e s .

T h e  j u d g m e n t  d e b t o r  m a y  d e f e n d  an  a c t i o n  a g a i n s t  the  Real 

E s t a t e  S u r e t y  F u n d  o n  h i s  or h e r  o w n  b e h a l f  a n d  s h a l l  h a v e  

r e c o u r s e  to a l l  a p p r o p r i a t e  m e a n s  o f  d e f e n s e  a n d  re v i e w ,  

i n c l u d i n g  e x a m i n a t i o n  o f  w i t n e s s e s .  All m a t t e r s ,  e x c l u d i n g  th e 

i s s u e s  o f  f ra ud , i n t e n t i o n a l  m i s r e p r e s e n t a t i o n ,  d e c e i t  or 

c o n v e r s i o n  o f  t r u s t  f u n d s ,  w h i c h  ar e  f i n a l l y  a d j u d i c a t e d  in th e 

u n d e r l y i n g  a c t i o n  a r e  c o n c l u s i v e  as to t h e  j u d g m e n t  d e b t o r  and 

t h e  a p p l i c a n t  in t h e  p r o c e e d i n g  a g a i n s t  t h e  R e a l  E s t a t e  S u r e t y  

F u n d .



S e c t i o n  5. O r d e r - ' d i r e c t i n g -' p a y m e n t --crut-• o f ' ' f u n d ; '’i m i t a t i o n  

of  l i ~ a b i l i t y .

I f  t h e  c o u r t  f i n d s  a f t e r  the h e a r i n g  t h a t  t h e  c l a i m  s h o u l d  

be l e v i e d  a g a i n s t  t h e  p o r t i o n  of t h e  R e a l  E s t a t e  S u r e t y  F u n d  

a l l o c a t e d  f o r  t he p u r p o s e  o f  c a r r y i n g  o u t  t h e  p r o v i s i o n s  of  th is  

c h a p t e r ,  t h e  c o u r t  s h a l l  e n t e r  a n  o r d e r  d i r e c t e d  to t h e  

c o m m i s s i o n e r  r e q u i r i n g  p a y m e n t  from t h e  R e a l  E s t a t e  S u r e t y  Fu nd  

w h a t e v e r  s u m  i t  s h a l l  f i n d  to be p a y a b l e  u p o n  t h e  c l a i m  p u r s u a n t  

to  t h e  p r o v i s i o n s  o f  a n d  in a c c o r d a n c e  w i t h  t h e  l i m i t a t i o n s  

c o n t a i n e d  i n  t h i s  c h a p t e r .

N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  t h i s  c h a p t e r ,  the  

l i a b i l i t y  o f  t h e  R e a l  E s t a t e  S u r e t y  F u n d  for th  p u r ' j s e s  of t h i s  

c h a p t e r  s h a l l  n o t  e x c e e d  t w e n t y  t h o u s a n d  d o l l a r s  ( $ 2 0 , 0 0 0 )  fo r 

a n y  o n e  l i c e n s e e  f o r  w h i c h  t h e  ca u s e  o f  a c t i o n  o c c u r r e d .



S e c t i o n  6. L i a b i l i t y  erf -fund --insuf f i c r e n f  -to - ' p a y ' c l a i m s ; 

d i s t r i b u t i o n  o f  'm o n i e s  7't b  tig,-~~joinder.

I f  t h e  a m o u n t  o f  l i a b i l i t y  of t h e  R e a l  E s t a t e  S u r e t y  Fu n d ,  

as p r o v i d e d  f o r  in S e c t i o n  5, is i n s u f f i c i e n t  t o  p a y  in f u l l  the 

v a l i d  c l a i m s  o f  al l a g g r i e v e d  p e r s o n s  b y  w h o m  c l a i m s  h a v e  b e e n  

f i le d a g a i n s t  a n y  o n e  l i c e n s e e ,  suc h a m o u n t  s h a l l  be d i s t r i b u t e d  

a m o n g  t h e m  in t h e  r a t i o  t h a t  t h e i r  r e s p e c t i v e  c l a i m s  b e a r  to t h e  

a g g r e g a t e  o f  s u c h  v a l i d  c l a i m s ,  o r  in  s u c h  o t h e r  m a n n e r  as the 

c o u r t  d e e m s  e q u i t a b l e .  D i s t r i b u t i o n  of s u c h  m o n i e s  s h a l l  b e  

a m o n g  t h e  p e r s o n s  e n t i t l e d  to s h a r e  t h e r e i n ,  w i t h o u t  r e g a r d  to 

t h e  o r d e r  o f  p r i o r i t y  in w h i c h  t h e i r  r e s p e c t i v e  j u d g m e n t  m a y  h a v e  

b e e n  o b t a i n e d  o r  t h e i r  c l a i m s  h a v e  b e e n  f i l e d .  U p o n  p e t i t i o n  of 

t he  R e a l  E s t a t e  S u r e t y  F u n d ,  t h e  c o u r t  m a y  r e q u i r e  a ll  c l a i m a n t s  

a nd  p r o s p e c t i v e  c l a i m a n t s  a g a i n s t  o n e  l i c e n s e e  to b e  j o i n e d  in 

on e  a c t i o n ,  to t h e  e n d  t h a t  t h e  r e s p e c t i v e  r i g h t s  o f  a l l  s u c h  

c l a i m a n t s  to th e  s e p a r a t e  a c c o u n t  in t h e  R e a l  E s t a t e  S u r e t y  F u n d  

for e d u c a t i o n ,  r e s e a r c h ,  a n d  r e c o v e r y  p u r p o s e s  m a y  be  e q u i t a b l y  

a d j u d i c a t e d  a n d  s e t t l e d .



S e c t i o n  7. i n s u f f i c i e n t  " m o n e y  •-in-" f u n d "  b o  " p a y  " c l a i m s ;

p r i o r i t y  o f  ••payment''when - a o f  fi d e n t "  sums " d e p o s i t e d  y ' i n t e r e s t .

t
If, a t  a n y  t i m e ,  t h e  m o n e y  d e p o s i t e d  in t h e  R e a l  E s t a t e  

S u r e t y  F u n d  is i n s u f f i c i e n t  to s a t i s f y  a n y  d u l y  a u t h o r i z e d  c l a i m  

o r  p o r t i o n  t h e r e o f ,  t h e  c o m m i s s i o n e r  shall, w h e n  s u f f i c i e n t  m o n e y  

h a s  b e e n  d e p o s i t e d  i n t h e  R e a l  E s t a t e  S u r e t y  Fu n d ,  s a t i s f y  s u c h  

u n p a i d  c l a i m s  o r  p o r t i o n s  t h e r e o f ,  in the o r d e r  t h a t  s u c h  c l a i m s  

o r  p o r t i o n s  t h e r e o f  w e r e  o r i g i n a l l y  f i l e d ,  p l u s  a c c u m u l a t e d  

i n t e r e s t  a t  t h e  r a t e  o f  t e n  a n d  o n e - h a l f  p e r c e n t  p e r  a n n u m .



S e c t i o n  8. S u b  r o g a t i o n .

W h e n  u p o n  the o r d e r  o f  th e  co ur t,  t h e  c o m m i s s i o n e r  h a s  p a i d  

f r o m  t h e  Re al  E s t a t e  S u r e t y  F u n d  a n y  s um  to t h e  j u d g m e n t  

c r e d i t o r ,  t h e  c o m m i s s i o n e r  s h a l l  be s u b r o g a t e d  to a i l  o f  t h e  

r i g h t s  o f t h e  j u d g m e n t  c r e d i t o r  a n d  the j u d g m e n t  c r e d i t o r  s h a l l  

a s s i g n  a l l  h i s  r ig ht , t i t l e  a n d  i n t e r e s t  i n the  j u d g m e n t  to t h e  

c o m m i s s i o n e r  a n d  a n y  a m o u n t  a n d  i n t e r e s t  so r e c o v e r e d  b y  t h e  R e a l  

E s t a t e  C o m m i s s i o n e r  o n  t he j u d g m e n t  s h a l l  be d e p o s i t e d  in t h e  

R e a l  E s t a t e  S u r e t y  F u n d .



S e c t i o n  9. Effect' 'of c h a p t e r - u p o n  ' d i s c i p l i n a r y - p r o c e e d i n g s  .

N o t h i n g  c o n t a i n e d  h e r e i n  s h a l l  l i m i t  t h e  a u t h o r i t y  of  t h e

c o m m i s s i o n e r  to t a k e  d i s c i p l i n a r y  a c t i o n  a g a i n s t  a n y  l i c e n s e e  fo r

a v i o l a t i o n  o f  a n y  of  t h e  p r o v i s i o n s  o f  A.S. 0 8 . 8 8  o r  t h e

r e g u l a t i o n s  p r o m u l g a t e d  b y  t h e  c o m m i s s i o n ,  n o r  s h a l l  t h e

r e p a y m e n t  in f u l l  o f a l l  o b l i g a t i o n s  to t h e  R e a l  E s t a t e  S u r e t y

F u n d  b y  a n y  l i c e n s e e  n u l l i f y  o r  m o d i f y  t h e  e f f e c t  o f  a n y  o t h e r

d i s c i p l i n a r y  p r o c e e d i n g  b r o u g h t  a g a i n s t  t h e  p r o v i s i o n s  o f  A.S. 

0 8 . 8 8 .



i-  . '

Elizabeth I. Johnson
Counsellor a n d  Attorney at L a w

April 9, 1984

R e p r e s e n t a t i v e  John Cowdery, C h a i r p e r s o n  
House L a b o r  and C o m m e r c e  C o m m i t t e e  
Alaska S t a t e  L e g i s l a t u r e  
Pouch B
Juneau, Alas k a 99811

540 ••L " Street Suite 304 
Anchorage. Alaska 99501 

1907) 277-3025

I
I n  'It i l l'.J U

[)]
APR P 0 1984

AK. m i  ESTATE 'TCAt

R H o us e  Bill 705, Se nate Bill 537 
R e l a t i n g  to the Real E s t a t e  S u r e t y  Fund

Dear R e p r e s e n t a t i v e  Cowdery:

E n c l o s e d  
befor e the H ou s e 
un der s ta n d that 
u n a n i m o u s l y .

plea se find a summa ry  of my oral t e s t i m o n y  
Labor and C o m m e r c e  C o m m i t t e e  last Tuesday. I 
the Bill was passe d out of the C o m m i t t e e

As you will r ecal l I am a d a m a n t l y  opposed to not only
the concept of House Bill 705 but to s p e c i f i c  p r ovisio ns . I am
se nding co pi es  of this letter to o t h e r  l e g i s l a t o r s  in the ho pe  
that they will revie w the l e g i s l a t i o n  more carefully .

I t h a n k  you f r the o p p o r t u n i t y  to t e s t i fy  but b e l i ev e
th ere has been i n a d e q u a t e  p u bl i c comm e n t on this bill and that it
d es e r ve s  m o r e  a t t e n t i o n  from both the Ho u se  and Senate.

S i n c e r e l y ,

J o h n so n

E U / k k r
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7-: Letters to the
;.<••• ____ •... K e a l  estate, sal es legislation — -— ........- -— ^—

. Dear Editor: _ stand, the relations between, the cent were not real estate ‘ 11-
Asa former public member of comments and -ihe bill.. Their ac: cc'sees. The hearing was. sched-

. the Alaska Real Estate Commls- '-r tiori. Jn passing the bill out of.the tiled so fast that.it.was not'even
sion (1976-82), I a m  concerned" committee with a do-pass recom- listed on the weekly, list of hear-
. about changes being proposed tô  ,mendation makes these requests,.. ings mailed, out ,by the Leg^sla^
the laws governing the Real Es- ""ludicrous.. ' \ ! V >  •• i, tive Affairs'office..,1, .‘,Vi
,tate Surety Fund.. r. /.Why, was the, bill/moved so .. W h y  is .the association'so; Jn-

“* *«*»«- i„ —  _.—  terested in" getting /1,’IRB-705• On April 3, the. House Labor ' fast? The following is m y  guess. 
, Committee held a teleconference., The language in.the bill was de- 
Vhearing on HB-705,-fan act relat-. .veloped by the Alaska. Associa- 
ing to the real estate.,surety.,.!, tion of,Realtors/, I/understand 
fund.” This bill will make sub- that It was' first presented to the 

. stantial changes to the processstate Real Estate .Commission 
used to reimburst individuals .'.Reconsideration at its last meet- 

*.*who are damaged monetarily, in//tag.' ,1 *.-.7j 
a real estate sales transaction^, I was also.told by^a,current 
when a licensee is involved. ’ public member on the commls-' 
1 The bill will also change the sion that the commission decided 

- law so that an individual will only_ ;,*. to study the proposal and -deter-
be able to claim.damages if the 
loss Is due to intentional mis- 

1 representation. At present tne li­
censee is held responsible'eveh if 
the misrepresentation is uninten­
tional. '•

Also, an individual will have to 
get a judgment in court before a 
claim against the surety fund can 
be filed. At present an admin ' 
irrative hearing is required. 
These are major changes to the 
law that should have a great deal 
of public discussion before they, 
are enacted. • /' 1 y. ’

I was surprised T and/then 
shocked by, the action'1 of the 

r House Labor Commlttee^onjhls, 
' bill. It was introduced by” the 
committee on March/26. Eight 

C days later the committee held a 
• teleconference hearing •'and at 
the end of the hearing passed the 

' bill from the committee. I under­
stand that it was a unanimous do-' 

' pass by the members of the com- 
” mittee present. ; 1 1 •''

Other than the testimony by 
| Elizabeth Johnson, an attorney 
who has conducted many of the 

' administrative hearings 1 on 
surety fund claims, the most dls- 

1 ttaguishing feature of the hearing 
was what I would describe as the 

c committee’s lack of understand-1' 
ing of the bill. I think this will be-' 
supported by the report of the 
hearing if one is prepared.

During the hearing several of 
.the committee members asked 
that those testifying provide 
them with written comments so

mine'what-action itAvould take . 
on the proposal at.the.npxt.meetr . 
ing. This is not an unusual action, 
for thejcommissibn.'^'J^'^‘ " 

Theproposalnext surfaceti'as* 
HB-705 and a compjanion1 bill in' 
the Senate. However before this 
happened the state Realtors as­
sociation held its annual cocktail 
party for legislators in Juneau. • >• 
-I.have seen no problem vh’h 

the Labor Committee’s introduc­
tion of HB-705.1 also see no prob­
lem with the legislators attend-; 
ing the Realtors'- annual cocktail1 
p>arty. Realtors are constituents 
and deserve no less. However, I 
a m  shocked that a bill with such_ 
potential impact on the public"'

p>assed? .Testimony at the hear­
ing indicated that they think that 
the surety fund is p»ytag out’too 
many claims Under the present- 
system. A  comparison was made 
between the claims paid by the' 
California fund and our fund to, 
emphasize’.'this.1 They feel that 
the hearing office is responsible 
for this. v * '
1 This is also ludicrous‘since’the 

hearing' office-presents finding-'’ 
to the commission'(five real es-'
. tate brokers;1 and-’ two' public'- 
' members)7-: who ’’"can ’"'’adopt/ 
change or rejecf'the' findings. 
Also, so'far less than 30 percent; 
of the claims filed against;the; 
fund have been paid. The present 
process gets the job done in less1 
than six months If HB-705 passes' 
the process will go back to thê  
civil courts and have to compete 
with other matters on the coiirt1 
caleiider. % ■/ *•}*■?*

These proposed changes' have' 
the potential of affecting-every.- 
person'who buys or sells real es-1 
Jate.„ in,.Alaska. It.should.liavei 
much more public discussion. I{

w o J d  be moved from the com- would also suggest that it'is'im-j 
mittee with so little regard ifqirr'portant enough for the state real \ 
public input. *' 11 - ■ ^  estate commission to hold a sp>e-!-
j The record will show that; of cial meeting, to hold a public;
the persons in attendance at the hearing on the changes.. ,
teleconference hearing Opersons Frank Austin *" J i
attended • at '• Fairbanks, Homer 38 ApolloDri’ve7.-/:/|' ;

' and Anchorage), less that 10 per- 1 •
♦ **; % * ’ * ‘ ‘ ■’ > - -



W R I T T E N  C O M M E N T S  
R E G A R D I N G  H OU SE  EILL 705 A N D  S E N A T E  BIL L 537 

R E L AT IN G  TO THE REAL E S T A T E  S U R E T Y  FUND

S i n c e  9 8 0 a fund cr ea te d  by the A l a s k a  Real Estate 
C o m m i s s i o n  has all o w ed  payment up to $.10,000.00 per t r a n s a c t i o n  
to c o n s u m e r s  who have suffe red f i n a n c i a l  loss  b e c a u s e  of a real 
est at e l i c e n s e e ' s  action that i n v o l v e d  fraud, deceit, m i s r e p r e­
sentation,  or c o n v e r s i o n  of trust funds. The fund is m a in t ai n ed  
by pay me n t of a yearly su re ty fee not to e x c e e d  $1 25 .0 0 for each 
licensee. A f t e r  the fund rea ch e s $ 2 5 0 , 0 0 0 . 0 0  the Real E st a te  
C o m m i s s i o n  a d j u st s  the fees so that the fun d is m a i n t a i n e d  at a 
level not less than $2 50,000.00.

P rior to 1980 person s m a k i n g  a c l a i m  a g a i n s t  the fund 
had to first s ec u re  a court jud g me nt  a g a i n s t  the license e In 
1980 a f t e r  S u n s e t  review of the l e g i s l a t i o n ,  the r e q u i r e m e n t  of a 
judg me nt  was d r o p pe d  and the Real E s t a t e  C o m m i s s i o n  set u d  a 
p r o c e d u r e  w h e r e b y  c o m p l a i n a n t s  co ul d m a k e  a cl ai m direc tl y 
a gainst the fund.

On ce  a c o m p l a i n t  is re ce i ve d an a d m i n i s t r a t i v e  he ar in g  
is held. The h e a r i n g  co n si st s  of p r e s e n t a t i o n s  by the c laim an t 
and the l i c e n s e e  or licensees. The A d m i n i s t r a t i v e  Hearin g 
O f f i c e r  has the power to s u b p o e n a  e v i d e n c e  i n c l u d i n g  d o c u m e n t s  
and to r e qu i re  the a t t e n d a n c e  of w i t n e s s e s .  Both pa rt ies are 
al' red c o u n s e l  if they so choose.

At the c o n c l u s i o n  of the hear ing, Fi nd i ng s  of Fact and 
C o n c l u s i o n s  of Law are en te r e d with a r e c o m m e n d a t i o n  to the Real 
E s t a t e  C o m m i s s i o n  on w h e t h e r  the cla im  s h o u l d  be paid.

It s h ou l d be noted that on ce  a H e a r i n g  O f f i c e r  has made 
a r e c o m m e n d e d  d e c i s i o n  the Real E s t a t e  C o m m i s s i o n  reviews the
case and d e c i d e s  w h e t h e r  the c l a i m  s h o u l d  be paid. After the 
fi..al de cision, the l i c e n s e e  s ti ll  has the o p t i o n  to appeal to 
the S u p e r i o r  Court.

A t t a c h e d  is a su mmary of the c laims  paid s in c e the
i n c e p t i o n  of the a d m i n i s t r a t i v e  p r o c e e d i n g s  in 1980.

H o u s e  B i l l  No. 705 and S e n a t e  B i l l  No. 537 s u b s t a n t i a l l y
amend the curr e nt  p r o c e d u r e  to again r e q u i r e  that m e m b er s  of the
pub lic o b t a i n  a ju dg me nt against the l i c e n s e e  p ri or  to maki ng  a 
c l ai m  a g a i ns t the fund. The l e g i s l a t i o n  the n r e q u i r e s  a second 
h e a r i n g  by the court to d e t e r m i n e  that the j u d g m en t  c r e d i t o r  has 
no ot he r a s s e t s  a v a i l a bl e  and that p a y m e n t  from the fund is 
;proper. Th e  p r op o s e d  l e g i s l a t i o n  also r e s t r i c t s  the type of 
'claims wh ich are paid from the fund.
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(d) Page 2, lines 12-14 —  s p e c i f i c a l l y  p r o h i b i t s
pa yment on c laims for i n n o c en t  m i s r e p r e s e n t a t i o n .

S e c t i o n  3, page 2, AS 0 8 . 8 8 . 4 6 5  r e q u i r e s  a second
h e a r i n g  a ft er  entry of a judgment and b e f o r e  amount is paid from
S urety Fund.

(a) Page 2, lira's 20 and 21 —  r e q u i r e m e n t  of he ar in g 
w i tn i n 3 0 days is v i r t u a l l y  i m p o s s i b l e  to e n f o r c e  a d m i n i s t r a­
tive ly  w i t h  the current b a c kl o g in the court system.

(b)(4) Page 3» lines 4-6 --  What is a "r ea s on a bl e  
at te m pt " ? O p en  to judicia l i n t e r p r e t a t i o n  and "mini tri al " on 
at tempt to find judgment c r e di to r  and d e t e r m i n e  assets.

(b)(5) Page 3 —  r e q u ir e s a s e p a r a t e  court hear i ng  on 
w he t h er  c r e d i t o r  has been able to l o c a t e  a s se ts  and has ta k en  the 
" n e c e s s a r y  action" to apply the a s se ts  to the judgment. What is 
" n ec e ss a ry  a ction "?

(b)(6) Page 3> lines 13-16 -- r e q u i r e s  the cou rt to
make  an i n d e p e n d e n t  d e t e r m i n a t i o n  that the c l a i m a n t  has 

^ " d i l i g e n t l y  pursued o th er  r em ed ies." Wh a t  is m ea nt  by this 
ijphrase? R e qu ir es a s e p a r a t e  s h o w i n g  that t h e r e  is no other
’ per s o n  that could be liable in the t r a n s a c t i o n  ■—  in other  words 
the c l a i m a n t  could o b t a i n  a judg ment a g a in s t l i c e n s e e  A and 
d u ri ng  the heari ng  un de r this section, a d i f f e r e n t  judge could 
c on c l ud e  that li ce nsee B is r e s p o n s i b l e  and den y pay m en t from the 
fund. T h i s  is a p e c u l i a r  p r o v i s i o n  w h i c h  could result in 
c o n t r a d i c t o r y  findings by judges wit h r e g a r d  to the same 
t ra ns a ct i on ,  thereby al l o wi n g licensees., to sh if t  r e s p o n s i b i l i t y  
and avoid pa ym en t from the fund.

S e c t i o n  4 AS 0 8 . 8 8 . 4 7 0  rep e al e d and reenacted:

(a) Page 3, lines 17-21 -- r e q u i r e s  a s e p a r a t e  court 
h e a r i n g  and in effect a "mini trial" on the va li d it y  of the 
claim.

(b) Page 3, lines 22 -27 —  r e q u i r e s  the c l a i m an t  to 
prove his case twice. Note that if the a c t i o n  was d e f en d ed  by a 
T r u s t e e  in B a nk r u p t c y  there has to be an e n t i r e l y  new hearing, 
a l t h o u g h  many times there will hav e a l r e a d y  be e n  a c o m p l e t e  crial 
in B a n k r u p t c y  Court.
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Sr ition 7 A S  0 8 . 8 8 .  -U7 5 ( b ):

(b) P a g e  4, l i n e s  1 5 - 2 0  —  t h e r e  i s  n o  d e f i n i t i o n  o f  

" t r a n s a c t i o n  " T h i s  s e c t i o n  a p p e a r s  t o  r e a d  t h a t  n o  m a t t e r  h o w  

m a n y  p e o p l e  a r e  i n v o l v e d  n o r  h o w  m u c h  m o n e y  i s  l o s t ,  i f  t h e

l i c e n s e e  c a n  c l a i m  t h a t  t h e r e  w a s  o n l y _ o n e  ’' t r a n s a c t i o n’' t h e n  tY° 

$ 1 0 , 0 0 0 . 0 0  l i m i t  a p p l i e s .  F o r  e x a m p l e ,  i n  t h e  c a s e  o f  t h e  sau.e
o f  s h a r e s  i n  a l i m i t e d  p a r t n e r s h i p ,  i f  t h e  l i c e n s e e  m a k e s  
f r a u d u l e n t  s a l e s  t o  5 0  p e o p l e ,  o b t a i n s  $ 5 , 0 0 0 . 0 0  f r o m  e a c h ,  a n d  
t a k e s  t h e  m o n e y ,  i s  t h i s  c o n s t r u e d  as " o n e  t r a n s a c t i o n "  w h e r e  t h e  
$ 1 0 , 0 0 0 . 0 0  l i m i t  w o u l d  a p p l y ?

Comm ents:

S u g g e s t i o n  f o r  c h a n g e s  in  c u r r e n t  s t a t u t e  a nd a d m i n i ­

s t r a t i v e  p r o c e e d i n g s .

S o m e  o f t h e  p r i m a r y  c o m p l a i n t s  I ' v e  h e a r d  a b o u t  t h e

S u r e t y  F u n d  c a n  be s o l v e d  e a s i l y  w i t h i n  t h e  c o n t e x t  o f  t h e  

p r e s e n t  p r o c e d u r e  a d m i n i s t e r e d  by t h e  R e a l  E s t a t e  C o m m i s s i o n  by 
m a k i n g  c h a n g e s  t o  t h e  c u r r e n t  s t a t u t e .

1. E l i m i n a t i o n  o f  " f r i v o l o u s "  c l a i m s .  S o m e  l i c e n s e e s  

h a v e  c o m p l a i n e d  t h a t  t h e y  a r e  b u r d e n e d  w i t h  r e s p o n d i n g  t o  

" f r i v o l o u s "  c l a i m s  w h i c h  a r e  t h e n  d e n i e d .  It h a s  b e e n  my 

e x p e r i e n c e  t h a t  t h e r e  a r e  v e r y  f e w  " f r i v o l o u s "  c l a i m s .  M a n y  
c l a i m s  a r e  s e t t l e d  o r  w i t h d r a w n  p r i o r  to h e a r i n g  o r  d u r i n g  t h e  

h e a r i n g  p r o c e s s .  If t h e r e  i s  a p r o b l e m  w i t h  i n a d e q u a t e  i n i t i a l  
s c r e e n i n g  o f  c o m p l a i n t s ,  I w o u l d  s u g g e s t  t h e  f o l l o w i n g :

a. E s t a b l i s h  a m a n d a t o r y  f i l i n g  f e e  of p e r h a p s  

$ 5 0 . 0 0  t o d i s c o u r a g e  t h o s e  p e r s o n s  w h o  f e e l  t h e  f u n d  is a s o u r c e  
o f  f r e e  m o n e y .

b. A l l o w  t h e  s t a f f  o f  t h e  R e a l  E s t a t e  C o m m i s s i o n  
t o  d o  an i n i t i a l  s c r e e n i n g  o f  t h e  c o m p l a i n t .  I f  t h e  c o m p l a i n t  is 

n o t  r e c o m m e n d e d  f o r  a n  a d m i n i s t r a t i v e  h e a r i n g  a n d  t h e  c l a i m a n t  

w i s h e s  t o  g o  f o r w a r d ,  t h e y  m u s t  p e s t  a b o n d  o f  $ 2 5 0 . 0 0  t o  s e c u r e  
p a y m e n t  o f  h e a r i n g  c o s t  a n d  p a r t i a l  a t t o r n e y ' s  f e e s  to t h e  
l i c e n s e e  i f  t h e  c l a i m  is d e n i e d .

2. D e n i a l  of D u e  P r o c e s s  —  t h e r e  h a v e  b e e n  s o m e

f e e l i n g s  by c l a i m a n t s  t h a t  b e c a u s e  t h e y  a r e  n o t  e n t i t l e d  t o  a

j u r y  t r i a l ,  t h e  a d m i n i s t r a t i v e  p r o c e e d i n g  d e n i e s  t h e m  d u e  
p r o c e s s .  N o  a d m i n i s t r a t i v e  p r o c e e d i n g  p r o v i d e s  f o r  a j u r y  t r i a l  

a n d  as a p r a c t i c a l  m a t t e r  a l l  t h e  r i g h t s  a n d  p r i v i l e g e s  a c c o r d e d  

i n  a c o u r t  h e a r i n g  a r e  p r e s e r v e d  in t h e 'a d m i n i s t r a t i v e  p r o c e d u r e  

p r o c e s s .  T h e  o n l y  e x c e p t i o n  is the. r e l a x e d  s t a n d a r d  f o r  t h e  

r u l e s  o f  e v i d e n c e .  . T h i s  h a s  n o t  b e e n  a s i g n i f i c a n t  p r o b l e m  in

a n y  c a s e  I h a v e  h a n d l e d ,  i n  w h i c h  e i t h e r  a n  a t t o r n e y  a p p e a r e d  o r

Jin' w h i c h  l i c e n s e e s  r e p r e s e n t e d  t h e m s e l v e s .
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If this is perceived as a problem, the c u r r e n t  st a tu t e 
can be a m en d ed  to provid e for de no v o r e v i e w  by the Su p er io r

•.C ou rt  as is d o n e  in school e m p l o y m e n t  cases.

3. A l l o w a n c e  of c l ai m s based on i nn oc e n t  or n eg l ig e nt  
m i s r e p r e s e n t a t i o n .  Some of the most v o c i f e r o u s  o p p o s i t i o n  to the 
S urety Fund ha s been to cl ai ms whic h have  been al l ow ed  on the
basis of i n n o c e n t  or ne g ligent m i s r e p r e s e n t a t i o n .  This theory of 
r e c o v e r y  is c on s is t e n t  with the h o l d i n g s  of the A la s ka  Suprem e 
Court. Thus, li c ensees  are going to c o n t in u e to be held
r e s p o n s i b l e  for mi stakes which are i n n o c e n t l y  made r e g a r d l e s s  of 
th e st at u s  of i,he Surety  Fund.

In short, wi th  the a b o v e - n o t e d  exce ptions, the S ur et y
'■Fund works well in pr ot e ct i ng  the p u b l ic  inte re s t and insuring  
ithat l i c e n s e e s  receiv e a fa i r  hearing. In addition, the
'administration of the Surety Fund over the past t h r e e  years has 
c a u s e d  the ind u st r y to "self police"  to a great degree. The 
^problems with the fund can be more r e a d i l y  a d d r es s ed  by a me nding 
t h e  c u rr en t  p r o c e d u r e  than r e q u i r i n g  c o n s u m er s  to p r o s e cu te  
cl ai m s t h r ou gh  civil court.



9. Surety Claim Recovery:

Hoey, Thomas 

Congdon, Renwick 
Lankford, Daniel 

McCormick, Gail 
Motonaga, Gary 

Calvo, Tony 
Odell, Mina 
McCourt, James 

Jones, Jerry 

Ruszkowski, Alvin 

Rink, Robert

Recovery complete. 1,000

Recovery complete 030383. 1,139
Billed 011883, no response.

Recovery complete 032683. 11,275
Recovery complete. A,225
Claim repaid; hearing costs unpaid. 10,000
Claimant paid, hearing costs unpaid. 1,000
Billed 830718; no response.

Claimant paid, hearing costs unpaid, 800

Claimant paid, hearing costs unpaid. 1,000

Claimant paid, hearing costs unpaid. 1,000

31,429

10. Surety claims statistics:

F i s c a l  Y e a r C a l e n d e r Y e a r
F i l e d P a i d F i l e d P a i d

1981 31 0 52 3 $ 11,943
1982 70 13 $ 41,853 93 18 62,612
1983 99 20 80,346 123 14 67 ,644
1984 97 3 30,000 29 1 10 ,000
T o t a l s  to dat e 297 36 S152.199* 297 36 $152 ,199*

* T h i s  a m o u n t  i n c l u d e s  p a i d c l a i m s  that h a v e s i n c e  b e e n  r e c o v e r e d  froi

the l i c e n c e e s ,  and t h e r e f o r e d i f f e r s  fro m  the t o t a l  that is s t a t e d  on thi

S u r e t y  C l a i m  C a s e  s u m m a r y  a n d as s h o w n  be l ow .

S u r e t y  c l a i m  totals: N u m b e r s of c l a i m s D o l l a r  a m o u n t s of cla im s

P a i d ,  u n r e c o v e r e d 37 12.5% $ 124,974 .24 8.1%
P a i d ,  r e c o v e r e d * * 29,025.00 1.9%
P D - A p p r o v e d 3 1 .0 % 18,012.00 1.2%
D e n i e d 69 23.2% 317,898.97 20.5%
P D - D e n i e d 1 0.3% 11,000.00 0.7%
W i t h d r a w n 30 10.1% 134,878.25 8.5%
I n  p r o c e s s 157 52.9% 901,657.39 58.2%
T o t a l  f i l e d 297 100.0% S I , 547.945 .85 100.0%

D e c i d e d  clai m s : N u m b e r s  o f  c l a i m s D o l l a r  a m o u n t s o f  c l a i m s

P a i d ,  u n r e c o v e r e d 37 26.4% $124,974 .24 19.3%
P a i d ,  r e c o v e r e d ★ * 29,025.00 4.5%
P D - A p p r o v e d 3 2.1% 18,012.00 2.8%
D e n i e d 69 49.4% 317,898 .97 50.8%
P D - D e n i e d 1 0.7% 11,000.00 1.7%
W i t h d r a w n 30 21.4% 134 ,878.25 20.9%
T o t a l  d e c i d e d  cl a i ms 140 100.0% $646 ,288.46 100.0%

These numbers are included in the paid, unrecovercd, category be­
cause there is overlap where the hearing costs are outstanding after 
repayment of the- claim.





A p r i l  2 4 ,  1 9 8 4
r

T O i  A l a s k a  R e a l  E s t a t e  C o m m i s s i o n

R E :  T e s t i m o n y :  HB 705 and SB 5 3 7

R e g a r d i n g  t h u  e x i s t i n g  s u r e t y  f u n d  s t r u c t u r e ,  1 h a v e  had the 

o p p o r t u n i t y  t o  r e a d  b o t h  the S t a t e  A s s o c i a t i o n ' s  p o s i t i o n  

p a p e r  a n d  t h e  ; c o r r e s p o n d i n g  p e n d i n g  l e g i s l a t i o n  to w h i c h  t h i s  

t e s t i m o n y  is a d d r e s s e d .  • ■ • •

M y  f i r s t  c o n c e r n  is the b r o a d  b r u s h -  m e t h o d  b y  w h i c h  the 

l e g i s l a t i o n  w o u l d  a p p l y  to t h e  e x i s t i n g  S u r e t y  F u n d .  One 

d o e s  n o t ,  w h e n  o n e ' s  a u t o m o b i l e  r e q u r i e s  a t u n e - u p ,  r e p l a c e  

t h e  e n t i r e  e n g i n e .  I n s t e a d ,  o n e  p e r f o r m s  t h i  r e q u i r e d  a d ­

j u s t m e n t s  t o  c o n t i n u e  on. T h e  a n a l o g y  a p p e a r s  t o  be very 

a p p r o p r i a t e  t o  HB 7 0 5  in r e g a r d  to t h e  S u r e t y  F u n d .  The 

l e g i s l a t i o n  w o u l d  r e p l a c e  t h e  h e a r t  of t h e  s y s t e m  w h e n  i n d e e d  

o n l y  a t u n e - u p  is r e q u i r e d .

I am s y m p a t h e t i c  to the A s s o c i a t i o n ' s  c o n c e r n s  e n d  c l a i m s  of 

f r i v o l o u s  a n d / o r  v i n d i c t i v e  c l a i m s  ‘b e i n g  f i l e d  a g a i n s t  l i c e n ­

s e d  r e a l  e s t a t e  a g e n t s .  I b e l i e v e  t h i s  to b e  a l e g i t i m a t e  

c o n c e r n  a n d  o n e  t h a t  must be a d d r e s s e d .  W h e n  t h e  c u r r e n t  

S u r e t y  F u n d  s y s t e m  w a s  f o r m u l a t e d  in 1 9 7 9 - 1 9 8 0 ,  the e x p e r i e n c e  

o f  a s i g n i f i c a n t  n u m b e r  of l e s s  t h a n  v a l i d  c l a i m s  w a s  not f u l l y  

a n t i c i p a t e d .

T h e  c o n c e p t  of a f i l i n g  fee is a s t e p  in t h e  r > g h t  o i r e c t i o n

f o r  r e m e d y .  T h e  s u g g e s t i o n  t h a t  it be S 5 0  t o  S 1 0 0  is good,

h o w e v e r ,  in m y  o p i n i o n  the a m o u n t  is n o t  s u f f i c i e n t .  I am in 

f a v o r  of a f i l i n g  f e e  of s o m e  g r e a t e r  a m o u n t ,  p e r h a p s  $ 2 5 0 -  

S 5 0 0 ,  a p o r t i o n  of w h i c h  is r e f u n d a b l e  if t h e  p l a i n t i f f  p r e ­

v a i l s  in h i s  a r g u m e n t .  As w e  h a v e  s e e n ,  t h e r e  m u s t  be s o m e  

c o n s i d e r a t i o n  on t h e  part of t h e  p l a i n t i f f  as t o  t h e i r  l i a b i l i ­

t y  in f i l i n g  a c l a i m  a g a i n s t  t h e  S u r e t y  F u n d .  If a p l a i n t i f f

u n d e r s t a n d s  f r o m  t h e  o u t s e t  t h a t  a s u b s t a n t i a l  f e e  is r e q u i r e d

t o  f i l e ,  a n d  t h a t  if u n s u c c e s s f u l ,  t h e  f e e  is c o n s i d e r e d  a c o s t  

o f  l i t i g a t i o n ,  t h e  v a s t  m a j o r i t y  of t h o s e  p e o p l e  n o w  f i l i n g  

f r i v o l o u s  or v i n d i c t i v e  c l a i m s  w i l l  be m a r k e d l y  r e d u c e d .

T h i s  c o n c e p t  e m o d i e s  two f a c t o r s .  F i r s t ,  t h e  p l a i n t i f f  

u n d e r s t a n d s  t h a t  t h e r e  will be a f i l i n g  f e e  t h a t  w i l l  not 

b e  r e f u n d a b l e ,  let us say $ 1 0 0  o u t  of t h e  d e p o s i t .  S e c o n d l y ,  

t h e  p l a i n t i f f  m u ' t  c o n s i d e r  t h e  r e m a i n i n g  a m o u n t  to be a 

" g a m b l e " ,  if y o u  w i l l ,  th at he w i l l  p r e v a i l .  In brief, the 

l a r g e  f i l i n g  p o l i c y  r e q u i r e s  s o m e  s e r i o u s  e c o n o m i c  f o r e t h o u g h t  

o n  t h e  p a r t  of t h e  c o m p l a i n t a n t .



j- M y  s e c o n d  c o n c e r n  c e n t e r s  a r o u n d  t h e  n u m e r o u s  r e f e r e n c e s  to 

i ri !'"!|nnocent m i s r e p r e s e n t a t i o n  w h i c h  a p p e a r s  to e x c l u d e  such

a c t i o n  f r o m  t h e  p r o t e c t i o n  of t h e  F u n d .  1 t h i n k  b a c k  to the 

l a d y  in W a s i l l a  t ^ a t ,  upon c l o s i n g  a d e a l  f o r  h e r  n e w  c o u n t r y  

r e s i d e n t i a l  a c r e a g e ,  d i s c o v e r e d  t h a t  w h e n  it c a m e  t i m e  to b u i l d ,  

h a l f  o f  h e r  p r o p e r t y  w a s  ov er a c l i f f  a n d  s h e  h a d  p u r c h a s e d  a 

w o n d e r f u l  s e t  of m u d  flats. T h e  a g e n t  h a d  f l a g g e d  the c o r n e r s  

i n c o r r e c t l y .  H e  d i d  not m e a n  t o .  H e  r e a l l y  b e l i e v e d  he was 

s e l l i n g  h e r  t h e  c o r r e c t l y  s t a k e d  land, a n d  t o l d  h e r  so. He d i d  

n o t  d o  h i s  j o b  p r o p e r l y  and c o n s e q u e n t l y ,  t h e  l a d y ' s  p r o p e r t y  

w a s  w o r t h  c n e - h a l f  of w h a t  s h e  p a i d  f o r  it.

I r e c a l l  t h e  f a m i l y  in J u n e a u  t h a t  p u r c h a s e d  a p r e v i o u s l y  

o c c u p i e d  h o u s e  w i t h  t h e  a s s u r a n c e  f r o m  t h e  s e l l i n g  ag en t t h a t  

t h e  f o u n d a t i o n  w a s  h i g h  and d r y .  R e a l i t y  s u r f a c e d  w h e n  a 

h i g h  t i d e  i n c r e a s e d  t h e  w a t e r  l e v e l  to t h e  p o i n t  it f l o o d e d  

t h e  b a s e m e n t  a n d  c r e a t e d  a d i f f i c u l t  p r o b l e m  w i t h  t h e  p o t e n t i a l  

r o t t i n g  of t h e  s u p p o r t i n g  m e m b e r s .  T h e  a g e n t  h a d  r e p r e s e n t e d  

■■•'the h o u s e  to be f r e e  of f l o o o i n g  p r o b l e m s  a n d  he r e a l l y  b e ­

l i e v e d  it w a s  b e c a u s e  he did n o t  do his j o b  as w e l l  as he s h o u l d  

h a v e :  he n e v e r  i n s p e c t e d  th e c r a w l  s p a c e  arid t h e  s u p p o r t s  f o r

e x i s t i n g  w a t e r  d a m a g e  and p o t e n t i a l  of s a m e .

' S h o u l d  t h e  l a d y  in W a s i l l a  or tine f a m i l y  in J u n e a u  s u f f e r  

e c o n o m i c  h a r d s h i p s  on whet c o u l d  w e l l  be t h e  b i g ; e s t  f i n a n c i a l  

t r a n s a c t i o n  of t h e i r  lives b e c a u s e  t w o  a g e n t s  d i d  not do t n e i r  

j o b  as c o m p l e t e l y  as t h e y s h o u l d  h a v e ?  I do n o t  b e l i e v e  so.

T h e  a g e n t  o r . t h e  i n d u s t r y ,  m u s t  p r o v i d e  a v e h i c l e  to m a k e  t h e s e  

t w o  o e o p l e  w h o l e  e n d  a r e a s o n a b l e  a c c e s s a b l e  S u r e t y  Fund is t h a t  

v e h i c l e .  T h e  b u y e r s  in t h e s e  i n s t a n c e s ,  a r e  t h e  le st p e o p l e  

t h a t  s h o u l d  s u f f e r  d u e  to w h a t  w o u l d  be t e r m e d  i n n o c e n t  m i s ­

r e p r e s e n t a t i o n .

T h i r d l y ,  it h a s  b e e n  s u g g e s t e d  a s m a l l  c l a i m s  c o u r t  action 

m a y  be u t l i i z e d  to r e s o l v e  a d i s p u t e .  W h i l e  t h i s  m a y  a p p e a r  

o n  t h e  s u r f a c e  to be viab le , e v e n  w i t h  t h e  e x i s t i n g  S2000 

l i m i t  or w i t h  an i n c r e a s e  t h e r e o f ,  o n e  w h o  h a s  w o r k e d  w i t h i n  

t h e  s m a l l  c l a i m s  s y s t e m  k n ow s t h a t  a s i m p l e  c h e c k m a r k  in t h e  

p r o p e r  b o x  on t h e  d e f e n d a n t s  r e p l y  f o r m  t u r n s  a small c l a i m s  

p r o c e e d i n g  i n t o  a f u l l  d i s t r i c t  c o u r t  c a s e .  T h u s  the b e n e f i t s  

o f  t h e  s m a l l  c l a i m s  s y s t e m  a r e  e a s i l y  l o s t .

In s u m m a r y ,  it is m y  o p i n i o n  t h e  p r o p o s e d  c h a n g e s  are a b a c k ­

w a r d  s t e p  in t h e  p r o t e c t i o n  of t h e  p u b l i c  f r o m  d a m a g e  i n c u r r e d  

i n  a r e a l  e s t a t e  t r a n s a c t i o n .  T h e  j u d g e m e n t  m e t h o d ,  us ed p r i o r  

t o  t h e  e x i s t i n g  S u r e t y  Fund m e t h o d  h a s  p r o v e n  i t s e l f  . 0 be 

t o t a l l y  i n e f f e c t i v e  f r o m  b o t h  a t i m e  a n d  m o n e y  s t a n d p o i n t  in 

d e a l i n g  w i t h  a l l e g e d  w r o n g s  on t h e  p a r t  of r e a l  e s t a t e  a g e n t s .

It is d i f f i c u l t  to c o n s i d e r  r e t u r n i n g  t o  t h a t  s y s t e m  as a m e a n s  

t o  r e m e d y  t h e  c u r r e n t  ills of t h e  S u r e t y  f u n d .
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‘Panel.submits real estate
to end simri
by Annette T ay lo r
llm-c* bo—Uxw V|U«*r

T h e  House Labor and Commence 
Committee this week Introduced a b{i| 
lliat would rcqulre(yictfrns ofshtxtiy' 
real estate transactions lo win their 
case In court before tapping Lite surely 
fund for compensation.

'Die Alaska Association of Realtors 
proposed the legislation to rectify th 
current system in which members^*: 

Qievd)Lhey are ejqxxsed to double Jeop­
ard^

Under the current system, victims 
of fraud, deceit or misrepresentation 
by licensed agents con oe awarded 
surety fund claims —  for which the 
realty Is billed —  and Lhen can sue th 
agents in court.
' In  surety fund c la ims, Llie procedure

surety fond rale J
Involves both parties presenting their 
case before 11 hearings officer, who 
then makes n recommendation to llie 

aska Real Estate Commission. The 
Maximum award is J 10.000.
Real estate agents want the proce­

dure changed back to the way It was 
bc/ore 1930, when people had to go to' 
court before having access to the 
irety fund. The 1CG0 legislature sim­

plified the procedure to save people the 
lime and expense of going through the 
court system.

The proposed legislation also would 
require people who have won their 
court cases to exhaust all remedies for 
Citing their money buck from 'the 
uiltvpgcnls or brokers before being 

illou'ed to lap Die fund.
Real estate agents said the current

system penalizes all licensed agents’ 
who pay Into the fund ruther Uran fo­
cusing on the wncng-doer. Allhoueh.th«b— . 
real estate commluslon bllb themjllt$.£~y 
agents, there Is no legnl mecluuusm-io- 
ensure payments, agents said.

The surety fund Ls a special nccount 
set up by the legislature;to reimburse 
people who have been dcfrnudc-'d or 
misled by licensed agcnts ln real estate' 
transactions.

Agents pay up to $125 In to Llie fund In 
lieu .of obtaining piivule: bonds. The 
amount they pay is based ah how m u c h  
mone y b  In the fund. The l\md cannot 
exceed $500,000, half of which b  desig­
nated for education.

Campbell lo switch ' 
from tin to plastic

A»»ocL»i»J I i <

Camden, N.J. —  The Cnmnbell Soup 
can'wlll be replaced by a plastic con-
‘  ‘ T " — '* • —- i a  c i w i M t i n e r  o r t i / o r *

own cans In 1951, has become the tlvlrd 
largest manufacturer In the business, 
turning out about J billion tin cans In 
1003 —  b e h in d  A m e r ic a n  C a n  C o . and
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EILL SHEFFIELD, GOVERNOR 

REPLY TO:

□ 1031 W <lh AVENUE 
SUITE 200
ANCHORAGE, ALASKA 99501 
PHONE: 15071 275-3550

□ in  NATIONAL CENTER 
100 CUSH HAN ST.
SUITE <00
FAIRBANKS, ALASKA 95701 
PHONE: (507 ) <52-1553

□ POUCH K • STATE CAPITOL 
JUNEAU. ALASKA 95E11 
PHONE: (907 ) <55-3500

J a n e s  L. M a g o w a n ,  E x e c u t i v e  D i r e c t o r  

A l a s k a  R e a l  E s t a t e  C o m m i s s i o n  

3 6 0 1  C S t r e e t  S u i t e  7 2 2  

F r o n t i e r  B u i l d i n g  

A n c h c r a s e ,  A K  9 9 3 0 3

Re: A l a s k a  A s s o c i a t i o n  o f  R e a l t o r s
" W h i t e  P a t e r "

f u n d
o n  tne s u r e t y

D e a r  Hr. H a g o w a n :

K +-
A  L y o u r  r e q u e s t  o n  b e h a l f  o f  t h e  R e a l  E s t a t e  C o m m i s ­

s i o n ,  w e  h a v e • r e v i e w e d  t h e  W h i t e  P a p e r  d a t e d  M a r c h  5, 19 84 , b y

t h e  A l a s k a  A s s o c i a t i o n  o f  R e a l t o r s  p e r t a i n i n g  t o  t h e  r e a l  e s t a t e  

s u r e t y  f u n d .  S o m e  o f  t h e  c o m m e n t s  a n d  c o n c e p t s  a d v a n c e d  b y  t h e  

A l a s k a  A s s o c i a t i o n  o f  R e a l t o r s  i n  t h e  W h i t e  P a p e r  a r e  n o w  
e m b o d i e d  in p r o p o s a l s  b e f o r e  t h e  1 3 t h  L e g i s l a t u r e ,  s p e c i f i c a l l y  

H B  705 a n d  S B  537.

T h e  c u r r e n t  r e a l  e s t a t e  s u r e t y  f u n d  c l a i m s  p r o g r a m  as 

o u t l i n e d  in  AS  0 8 . 8 8 . 4 5 0  et seq. h a s  b e n e f i t e d  h u n d r e d s  o f  

A.laskan c o n s u m e r s  a n d  r e a l  e s t a t e  p r o f e s s i o n a l s  s i n c e  it w a s  
e n a c t e d  i n  1 9 8 0 .  T h e  p r o g r a m  h a s  p r o v i d e d  a s w i f t ,  i n e x p e n s i v e ,  

a n d  f a i r  m e t h o d  o f  r e s o l v i n g  m a n y  r e a l  e s t a t e  s a l e s  d i s p u t e s .  It 

h a s  a l l o w e d  h u n d r e d s  o f  c o n s u m e r s  t o b r i n g  t h e i r  g r i e v a n c e s  

b e f o r e  a q u a l i f i e d ,  i m p a r t i a l  t r i b u n a l  w i t h o u t  t h e  f r u s t r a t i o n ,  

d e l a y  a n d  h i g h  c o s t  o f  g o i n g  t o  c o u r t .  In o u r  v i e w ,  t h e  p r o g r a m  

h a s  g i v e n  a m e a s u r e  o f  p r o t e c t i o n  to c o n s u m e r s  w h i l e  p r o v i d i n g  

r e a l  e s t a t e  p r o f e s s i o n a l s  w i t h  a f u l l  a n d  f a i r  o p p o r t u n i t y  to  

c o n t e s t  t h e  m e r i t s  o f  a n y  c l a i m  m a d e  a g a i n s t  t h e  s u r e t y  f u n d .  

T h e  e x i s t i n g  s u r e t y  f u n d  h a s  d o n e  m u c h  t o  e n h a n c e  t h e  p u b l i c  

t r u s t  a n d  c o n f i d e n c e  i n  t h e  r e a l  e s t a t e  p r o f e s s i o n  in g e n e r a l ,  a 
g o a l  w e  s u p p o r t  a n d  e n c o u r a g e .

T o  b e  s u r e ,  t h e  s u r e t y  p r o g r a m  c o u l d  b e  i m p r o v e d  i n  

s o D e  r e s p e c t s .  I a g r e e  w i t h  t h e  p o i n t  m a d e  b y  t h e  A l a s k a  A s s o ­

c i a t i o n  o f  R e a l t o r s  t h a t  s o m e  m e a n s  m u s t  b e  f o u n d  t o r e d u c e  f r i v ­

o l o u s  c l a i m s  a g a i n s t  t h e  s u r e t y  fu nd . It is m y  b e l i e f  t h a t  f r i v o ­

l o u s  c l a i m s  c a n  b e  e s s e n t i a l l y  h a l t e d  b y  i m p o s i n g  a s i g n i f i c a n t
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f i l i n g  fe e,  p e r h a p s  u p  t o  $ 1 5 0 ,  t o  b e  p a i d  b y  e a c h  c l a i m a n t  p r i o r  

t o  p r o c e s s i n g  a c l a i m  a g a i n s t  t h e  s u r e t y  f u n d .  I f  t h e  c l a i m a n t  

d o e s  n o t  p r e v a i l ,  t h e n  t h e  f i l i n g  f e e  w o u l d  b e  l o s t .  S u c h  a 

f i l i n g  f e e  w o u l d  m o s t  l i k e l y  c h i l l  f r i v o l o u s  c l a i m s  w i t h o u t  

u n n e c e s s a r i l y  i m p e d i n g  v a l i d  c l a i m s  m a d e  a g a i n s t  t h e  f u n d .

I r e c o g n i z e  t h a t  t h i s  is a policy' c a l l  r a t h e r  t h a n  a 

l e g a l  d e t e r m i n a t i o n .  I w o u l d  t h e r e f o r e  s i m p l y  u r g e  t h e  

c o m m i s s i o n  t o  c a r e f u l l y  w e i g h  t h e  e f f e c t s  o f  t h e  a p p r o a c h  t a k e n  

i n  t h e  W h i t e  P a p e r  a n d  b y  t h e  t w o  p e n d i n g  b i l l s  a n d  c a r e f u l l y  
- c o n s i d e r  t h e i r  e f f e c t s  o n  b o t h  t h e  r e a l  e s t a t e  c o n s u m e r s  a n d  o n  

t h e  r e a l  e s t a t e  p r o f e s s i o n .  A s  a g e n e r a l  r u l e ,  I a m  n o t

-••enamoured w i t h  p l a c i n g  m o r e  d i s p u t e s  i n o u r  a l r e a d y  o v e r w o r k e d  

j u d i c i a l  s y s t e m .  O f  c o u r s e ,  a n y  a g g r i e v e d  p a r t y  f r o m  a r e a l  

e s t a t e  s u r e t y  f u n d  p r o c e e d i n g  d o e s  a n d  o u g h t  to h a v e  th e a b i l i t y  

t o  a p p e a l  t h e  f i n d i n g s  a n d  a w a r d  to' a s u p e r i o r  c o u r t .

If  w e  c a n  b e  o f  a d d i t i o n a l  a s s i s t a n c e  t o  t h e  c o m m i s s i o n  

’c o n c e r n i n g  a n y  a s p e c t  o f  t h e  s u r e t y  f u n d ,  p l e a s e  c o n t a c t  us.

A t t o r n e y  G e n e r a l

N C G :e ^ r

cc: T h e  H o n o r a b l e  D i c k  E l a i s o n

S e n a t o r

T h e  H o n o r a b l e  J a l m a r  K e r t t u l a  
P r e s i d e n t  o f  t h e  S e n a t e

T h e  H o n o r a b l e  J o e  H a y e s  

S p e a k e r  o f  t h e  H o u s e

R a y  G i l l e s p i e  

S p e c i a l  S t a f f  A s s i s t a n t  

to t h e  G o v e r n o r

T h e  H o n o r a b l e  D i c k  L y o n ,  C o m m i s s i o n e r  
D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t
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M R S .  B A R B A R A  H I L L ,  C H A I R P E R S O N  

A L A S K A  R E A L  E S T A T E  C O M M I S S I O N  /• 

3 6 0 1  C S T R E E T  - - . ;
A N C H O R A G E ,  A L A S K A  9 9 5 0 3

D E A R  B A R B ,

I A M  C O N C E R N  A T  T H E  P R O C E S S  T H A T  H B - 7 0 5  S E A M S  T O  B E  

■FOLLOWING. T H E  R E C E N T  H E A R I N G  B Y  T H E  H O U S E  L A B O R  C O M M I T T E E  

W A S  V E R Y  D I S T U R B I N G  IK T H E  L A C K  O F  P U B L I C  C O M M E N T  T H A T  W A S  

O F F E R E D  O N  A B I L L  T H A T  W I L L  H A V E  S U C H  A P O T E N T A L  E F F E C T  O N  

T H E , P U B L I C . I F E E L  T H A T  IT IS T H E  R E S P O N S I B I L I T Y  O F  T H E  

C O M M I S S I O N  T O  S E E  T H A T  T H I S  D O E S  N O T  S E T  T H E  T O N E  F D R  .THE 

F I N A N C E  C O M M I T T E E  H E A R I N G S .  T O  E N S U R E  T H A T  T H E R E  IS P U B L I C  

C O M M E N T  O N  T H I S  B I L L  I U R G E  Y O U  T O  C A L L  A S P E C I A L  S E S S I O N  

O F  T H E  C O M M I S S I O N  A T  W H I C H  P U B L I C  C O M M E N T  O N  H B - 7 0 5  M I G H T  

B E  O F F E R E D  T O  T H E  C O M M I S S I O N .  I A L S O  U R G E  T H E  C O M M I S S I O N  T O  

R E V I E W  H B - 7 0 5  A N D  F O R W A R D  A  P O S I T I O N  O N  T H I S  B I L L  T O  T H E  

F I N A N C E  C O M M I T T E E .

I A M  H A N D  D E L I V E R I N G  T H I S  T O  T H E  C O M M I S S I O N  O F F I C E  F O R  

E X P I D I T I O U S  H A N D L I N G .  T H A N K  Y O U  F O R  A N Y  C O N S I D E R A T I O N  

G I V E N  T O  M Y  R E Q U E S T .  I H A V E  A L S O  A T T A C H E D  A  C O P Y  O F  A 

L E T T E R  T O  T H E  E D I T O R  O N  T H E  L A B O R  C O M M I T T E E  H E A R I N G S  A N D  " 

M Y  C O N C E R N S  A B O U T  H B - 7 0 5 .  ' ■ .

A T T A C H M E N T
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P R O V I D E ‘T H E M  W I T H  W R I T T E N ?  C O M M E N T S  S O  T H A T  T H E Y  C O U L D  B E T T E R  
U N D E R S T A N D  .THE R E L A T I O N S  B E T W E E N  T H E  C O M M E N T S  A N D  T H E  B I L L .

T H E I R  A C T I O N  IN P A S S I N G  T H E  B I L L  O U T  O F  T H E  C O M M I T T E E  W I T H  A 
D O  P A S S  R E C O M M E N D A T I O N  M A K E S  T H E ^ E  R E Q U E S T  L U D I C R O U S .

•V ' .



W H Y  W A S  T H E  B I L L  M O V E D  S O  F A S T ?  T H E  F O L L O W I N G  IS M Y  G U E S S .  THE' 

L A N G U A G E  IN T H E  B I L L  W A S  D E V E L O P E D  B Y  T H E  A L A S K A  A S S O C I A T I O N  O F  

R E A L T O R S .  I U N D E R S T A N D  T H A T  I T  W A S  F I R S T  P R E S E N T E D  TO' T H E  S T A T E  

R E A L  E S T A T E  C O M M I S S I O N  F O R  T H E I R  C O N S I D E R A T I O N  A T  T H E I R  L A S T  
M E E T I N G .  I W A S  A L S O  T O L D  B Y  A C U R R E N T  P U B L I C  M E M B E R  O N  T H E  " * 

C O M M I S S I O N  T H A T  T H E  C O M M I S S I O N  D E C I D E D  T O  S T U D Y  T H E  P R O P O S A L  ’ I.' 
A N D  D E T E R M I N E  W H A T  A C T I O N  IT W O U L D  T A K E  O N  T H E  P R O P O S A L  V ’7" ' " 
A T  T H E I R  N E X T  M E E T I N G .  T H I S  I S  N O T  A N  U N U S A L  A C T I O N  F O R  THE''V* 
C O M M I S S I O N .  T H E  P R O P O S A L  N E X T  S U R F A C E D  A S  H B - 7 0 5  A N D  A  C O M P A N I O N  
B I L L  IN T H E  S E N A T E .  H O W E V E R  B E F O R E  T H I S  H A P P E N E D  T H E  S T A T E  V  . 
R E A L T O R S  A S S O C I A T I O N  H E L D  I T S  A N N U A L  C O C K T A I L  P A R T Y  F O R  

L E G I S L A L T O R S  I N  J U N E A U .  . -

. I H A V E  S E E  N O  P R O B L E M  W I T H  T H E  L A B O R  C O M M I T T E E ' S  I N T R O D U C T I O N  OF 

H B - 7 0 5 .  I A L S O  S E E  N O  P R O B L E M  W I T H  T H E  L E G I S L A T O R S  A T T E N D I N G  T H E  
‘R E A L T O R S  A N N U A L  C O C K T A I L  P A R T Y .  R E A L T O R S  A R E  C O N S T I T U E N T S  A N D  

D E S E R V E  N O  L E S S .  H O W E V E R ,  I A M  S H O C K E D  T H A T  A B I L L  W I T H  S U C H  
P O T E N T I A L  I M P A C T  O N  T H E  P U B L I C  W O U L D  B E - M O V E D  F R O M  T H E  

C O M M I T T E E  W I T H  S O  L I T T L E  R E G A R D  F O R  P U B L I C  I N P U T .  IF T H E  R E C O R D  

IS C H E C K E D  Y O U  W I L L  F I N D  T H A T  O F  T H E  P E R S O N S  IN A T T E N D A N C E  A T  

T H E  T E L E C O N F E R E N C E  H E A R I N G  ( P E R S O N S  A T T E N D E D  A T  F A I R B A N K S ,
H O M E R  A N D  A N C H O R A G E )  Y O U  W I L L  F I N D  T H A T  L E S S  T H A T  T E N  P E R C E N T  

W E R E  P E R S O N S ,  W E R E  N O T  R E A L  E S T A T E  L I C E N S E E S .  T H E  H E A R I N G  W A S  

S C H E D U L E D  S O  F A S T  T H A T  IT W A S  N O T  E V E N  L I S T E D - O N  T H E  W E E K L Y  ’ 

L I S T  O F  H E A R I N G S  M A I L E D  O U T  B Y  T H E  L E G I S L A T I V E  A F F A I R S  O F F I C E .

W H Y  IS T H E  A S S O C I A T I O N  S O  I N T E R E S T E D  IN G E T T I N G  H B - 7 0 5  PASSED.? 

T E S T I M O N Y  A T  T H E  H E A R I N G  I N D I C A T E D  T H A T  T H E Y  T H I N K  T H A T  T H E  
S U R E T Y  F U N D  IS P A Y I N G  O U T  T O  M A N Y  C L A I M S  U N D E R  T H E  P R E S E N T  

S Y S T E M .  A  C O M P A R I S I O N  W A S  M A D E  B E T W E E N  T H E  C L A I M S  P A I D  B Y  T H E  

C A L I F O R N I A  F U N D  A N D  O U R  F U N D  T O  E M P H A S I S  T H I S .  T H E Y  F E E L  T H A T  

T H E  H E A R I N G  O F F I C E  IS R E S P O N S I B L E  F O R  T H I S .  T H I S  IS A L S O  
L U D I C R O U S  S I N C E  T H E  H E A R I N G  O F F I C E  P R E S E N T S  F I N D I N G S  T O  T H E  
C O M M I S S I O N  ( F I V E  R E A L  E S T A T E  B R O K E R S  A N D  T W O  P U B L I C  M E M B E R S )

W H O  C A N  A D O P T ,  C H A N G E  O R  R E J E C T  T H E  F I N D I N G S .  A L S O ,  S O  F A R  L E S S  

T H A N  3 0  P E R C E N T  O F  T H E  C L A I M S  F I L E D  A G A I N S T  T H E  F U N D  H A V E  B E E N  

P A I D .  T H E  P R E S E N T  P R O C E S S  G E T S  T H E  J O B  D O N E  IN L E S S  T H A N  S I X  

M O N T H S .  IF H B - 7 0 5  P A S S E S  T H E  P R O C E S S  W I L L  G O  B A C K  T O  T H E  

C I V I L  C O U R T S  A N . H A V E  T O  C O M P E T E  W I T H  O T H E R  M A T T E R S  O N  T H E  C O U R T  
C A L E N D E R .

T H E S E  P R O P O S E D  C H A N G E S  H A V E  T H E  P O T E N T I A L  O F  A F F E C T I N G  E V E R Y  

P E R S O N  W H O  B U Y S  O R  S E L L  R E A L  E S T A T E  IN A L A S K A .  I T  S H O U L D  H A V E  

M U C H  M O R E  P U B L I C  D I S C U S S I O N .  I W O U L D  A L S O  S U G G E S T  T H A T  IT IS 

I M P O R T A N T  E N O U G H  F O R  T H E  S T A T E  R E A L  E S T A T E  C O M M I S S I O N  T O  H O L D  

A S P E C I A L  M E E T I N G  T O  H O L D  A P U B L I C  H E A R I N G  O N  T H E  C H A N G E S .  I 

H A V E  R E Q U E S T E D  T H A T  T H E  C H A I R P E R S O N  O F  T H E  C O M M I S S I O N  C A L L  A

“U B L I C  H E A R I N G S  O N  T H I S  M A T T E R .
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