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March 14, 1985 Thursday 1:15 pm Room 102 Capitol

HOUSE LABOR AND COMMERCE AGENDA
1) CALL MEETING TO ORDER
2) NOTE TXME/DAY/HOUR
3) NOTE MEMBERS PRESENT, ABSENT, LATE
4) RECOGNIZE ANY VIP"S OR GUESTS PRESENT

5) REMIND EVERYONE PRESENT TO SIGN IN AS EITHER A WITNESS OR AS AN
OBSERVOR

6) EXPLAIN THE ORDER OF BILLS BEFORE THE COMMITTEE

a. HB 232 - Real Estate Surety Fund by Clocksin (teleconference,
Anchorage LIO only)

b. HB 155 - HorizonFFI ?rgpisty Regimes by Ringstad

I gather that both of the sponsors have other conflicts and
want to testify first; so maybe you can split the baby and have each of
them testify on their respective bills, and then go back and pick up
first one and then the other.

At this point, we have a teleconference at the Anchorage LIO site
only for HB 232 only, to allow James McGowan to testify on behalf of the
Real Estate Commission. 1 understand that there may be one or two
people at the Anchorage end and also the Juneau end that represent the
real estate industry who will also be testifying.

7) ANNOUNCE FIRST BILL BEFORE COMMITTEE, THEN SECOND, ETC.

8) MAKE SURE ALL MEMBERS SIGN ANY BILL THAT IS PASSED OUT OF
COMMITTEE

9) ANNOUNCE TIME 07 ADJOURNMENT
Note: As each witness comes forth, please request that they state their

name and who they represent for the record, and if they are not speaking
loudly enough, ask them to speak up.
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Chapter 150

AH ACT

Relating to the real estate surety fund.

* Section 1. AS 08.88.071(b) Is repealed and reenacted to read:

(b) When an award is made trom the real estate surety fund under

this chapter In reimbursement of losses suffered by a claimant as a
result of fraud, misrepresentation, deceit, or conversion of trust
funds on the part of a licensed broker, associate broker, or salesman,
the conraiBsion may consider tne hearing on the claim to be a hearing
on the suspension of the license of the broker, associate broker, or

salesman, and may suspend the license of the broker, associate broker,

or salesman. A suspension ordered under this subsection shall be

lifted if the commission and the broker, associate broker, or salesman
reach an agreement with the comnlsnion on terms and conditions for the
repayment to the real estate surety fund of the money awarded to the
claimant and the costs r.f hearing the claim under AS 08.88.A65. The
suspension shall be rclmposed if the broker, associate broker, or
salesman violates the terms of a repayment agreement entered into
under this subsection.
* Sec. 2. AS 08.88.450 1is amended to read:

Sec. 08.80 450. REAL ESTATE SURETY FUND. The real estate surety
fund is established [THERE 1S CREATED A SPECIAI. ACCOUNT in the gener—
al fund |KNOWN AS THE REAL ESTATE SURETY FUHD| to carry out the pur—
poses of i., 08.88.450 - 08.88.500. The fund is [SHALL BE) composed of

payments made by licensed real estate brokers and salesmen under

-1- SCS CSHB 705(1SC) am S



Chapter 150

AS 08.88.455 and filing fees retained In accordance wltn AS 08.88.tH claims action In the appropriate state court.
TIi* liird may not exceed 5500,000 arid amounts In the fund in exceti (d) A claimant under this section shall pay a ill
5/ j'1,01") nay be appropriated for real estate educational perposev w tothe cotnnission at the time the claim is filed, Th
pr.-“dcd in AS 08.8b.091 . ahall be refunded only if
* Sec. 3. AS 08.88.455(a) ir, amended to read: (1) the commission makes an award to the clols
(@) A licciiHed real esr.itc brokerA 10R) usaoelate broker, 2 real estate surety fund;
salesman when obtaining or renewing a real eatnre license, in llea a (2) the claim is dismissed under (c) of this set
obtaining a corporate surety bond, shall pay to the commission u (3) the claim 1is withdrawn by the claimant
addition to the license fee, a Burcty fund (HOND) fee not to eiceu c.emission holds a hearing on the clainm.
5125 1, AND A LICENSED SALESMAN, WHEN OBTAINING OR RENEWING A LICUii * Sec. 5. AS 0B.88.465 Is amended by adding a new subsectlt
IN LIEU OK OBTAINING A CORPORATE SURETY BOND, SHALL PAY TO THE CCHGi (f) The provisions of this section do not apply to
SION IN ADDITION TO THE LICENSE FEE, A BOND fEE HOT TO EXCEED M U dismissed under AS 08.86.460(c).
After the fund reaches 5250,000 the commission shall by regulctln - Sec. 6. AS 08.RR is amended by adding a new section to re
adjust the surety fluid (BOND) fccB so that, taking Into account t* Sec. 08.88.474. PAYMENT OF SMALL CLAIMS JUDGMENT,
cipated expenditures for claims against the fund and real eiuu originally filed with the commission is dismissed and is
educational purposes, the fund la maintained at a level not lens manil claims action under AS 08.88.460(c) and the claimant
5750,000. the small claims action against the real estate broker, as
* Sec. 4. AS 08.88.460 la amended by adding new subsections to reed eatate broker, or salesman, the conanlssion shall make an
© Within seven daya after receipt of notice of a clala "Ir the fund of any outstanding portion of the small claims
(b) of this section the real estate broker, associate real eeteta receipt of o copy of the final Judgment and an nffldav;
broker, or real estate salesman against whom the claim Is midi claimant stating that more than 30 daya have elapsed sine
elect to defend the claim as a ntnall claims action In district cevn ncnt became final and that the broker, associate broker,
under District Court Civil Rules 8 - 22, If the claim does not tueet has not satisfied the Judgment during that time. After p
the small claims Jurisdictional [limit. An election to defend a da* erail claims Judgment the conanisslon is subrogated to the
In district court under the small claims rules may not be rcvrkel h rights in the Judgment under AS 08.88.490.

the broker, associate broker, or salesman without the consent cf tw
clainant. Upon receipt of a valid written election under thia iuln™*
tion the commission shall dismiss the claim filed with the cocclttl«

and notify he claimant that the claim must he brought as a eaw,;

SCS CSHB 705(L&C) am § -2- -3- SC5 CSHB 705
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tla* other elements of a fraudulent misrep-
resentation rlaim have been demonstrated.

One additional aspect of Bubhel's misrep-
resentation claim requires discussion: Bub-
bel contends that Wien misrepresented its
legal capacity to hire him as a permanent
employeen SpecificaIIK, Bubhel argues
that because Wien had the benefit of house
counsel and outside attorneys, Wien know
that it had a unilateral right under the
Railway Labor Act, and under federal
cases, to renege on its promised "perman-
ency" of employment. Buhhel reasons that
in so far as Wien did not apprise him of
that limitation on his permanent status,
Wien misrepresented the permanency of
his position

Hubbel's argument on this theory is a
narrow one: he does not dispute that when
it hired him, Wien had the legal capacity to
hire permanent replacement employees."
Buhhel concedes that Wien was not legally
obliged to accept the settlement agreement
Elroposed by the Presidential Emergency

oard. Wien could have rejected the pro-
posed settlement, defied the strikers, ami
continued to operate with its replacement
pilots. Instead, Wien voluntarily chose to
accept the settlement and furlough its re-
placement employees. This branch of Buli-
hel's misrepresentation theory, then, turns
solely on Wien's failure to inform its "per-

10. I'm example, flubbel argues that
There can he tilde doubt that if Wien bad
explained to lluhbcl a* the time of his employ-
ment Inis that the employment was “pcimu-
ncnt," hut that Wien had “the unilateral nght
at an%/ time to settle the strike with AlLPA;
that the terms of the settlement may very well
affect lliibhel's continued employment—Hub-
bel would not have believed the employment
was ‘permanent.” . Wien bad an o_bhq_a-
tion lo advise and inform Mr. Bubbel llial Tie

was nol a “permanent" employee.

11. following an economic strike "the employer
may hire permanent replacements whom’ it
need not discharge even Il the strikers offer to
return to woik unconditionall*." Belknap >
Hide. — U.S. .-~ 103SCl. 3172 3174. 77
I lid 2d 798. 803 (1983).

In contrast, an employer hiring replacement
employees durm% an unfair labor practice strike
governed bv the 141 RA may lack the legal capac-
ity to oiler permanent employment lo stub re-

I'ATIM 1T KhI'lIKIT MI. HU MhlUb.M

manent" replacement employees that Wien
could voluntarily settle the strike and thus
use the collective bargaining agreement
reached to override inconsistent individual
employment contracts.

This court has not ﬁreviously considered
the question of whether a claim for relief
may arise from a misrepresentation of law.
Traditionally, courts have refused to recog-

nize such representations as tortious, bas-

ing their conclusion upon the principle that
"ignorance of the law is no excuse."
However, several recent decisions have
held that this rule should be relaxed in
appropriate circumstances, as for example,
when
the person making the misrepresentation
"has superior means of information, pro-
fesses a knowledge of the law, and there-
by obtains an unconscionable advantage
of another who is ignorant and has not
been in a situation to become informed."

Ford Motor Credit Co, r, Milhurn, il
F2d 892, Ha> (HUh Cir.1080), quoting
White & Hnrrigan, 77 Okl. 1211, 18ti * 221,
syl. 1(1919). Accord, White v. Mitlranin,
575 S.W.2d 184, 192 (M0.1978) (en band:
Nesbitt r. Home Federal Savings  Loan
Assu, 440 P.2d 788, 748 (OkI.1968); Sir
also Xutional Conversion Carp, r. Cedar
Building Corp., 28 N.Y.2J G21, 298 NY
8.2d 49", 240 N.E.2d 351 (1909).

placements. K<, — U.S. - P'3 SCL
1172, 1074, 77 1 I-t1.2d 793, 80L; S'UUI ). Inter
iniliinwl I'«/ | lies. 409 U.S. 43, 93 S.Ct. 74, 3
[.p.d.2d 20! (1972). In such circumstances, the
employer's representation of its capacity to line
pcrmancol replacements might well be false
and thus actionable.

12. See, eq Hamming r. Marpligl, 83 IIl.App.3d
1110, 39 ll.Dec. 4357 404 N.I.2d 1026 (1980).
where die court refused to impose liability for
misrepresentation upon_ a dcfendanl-vendor <4
real estate who affirmatively assured a Elamuff
purchaser that a contemplated use of the prop

eréy was permitted under the existing zoning

oidinancc. The Hamming court reasoned that
lglcnerallv, one is not -milled to rely upon a
representation of law as hoth parlies arc pie
sinned to be equally capable of knowing and

interpreting the law ... We conclude plain-
tiff was charged with knowledge of the per-

mitted uses of this pmprriy under applicable
zoning ordinances
404 N.P.2d 1026 at 1030.

fill M2 P.Jd J8) (Alaska 1984)

Recognizing the importance of the ques-
tion, and the limited treatment it received
in the briefing of this case, we decline to
adopt a flat rule that misrepresentations of
law are not actionable in this state. In-
stead, we hold, on the basis of this record,
only that Wien did not misrepresent its
hiring capacity.

(10,111 Central to our decision on this
point is the character of the alleged misrep-
resentation. Wien did not tell Bubhel any-
thing false, it merely failed to inform him
of the legal consequences of something
which might happen (i.e.. that Wien could
possibly settle the ALPA strike).1l There
IS no evidence in the record suggesting that
Wien anticipated such a settlement with
the striking pilots at the time it hired Bub-
bel. On the contrary, the record reflects
Wien's intention to keep the replacement
pilots in their jobs eve. after the strike
ended. Moreover, as the holding in Belk-
nap reflects, Wien's right to voluntarily
breach its individual employment contracts
was not absolute: the subsequent collective
bargaining agreement does not relieve
Wien of liability for breach of inconsistent
individual contracts. In such circumstanc-
es, the appropriate remedy for Wien's
breach of its commitment to keep the re-
placements is a suit for breach of contract,
rather than for misrepresentation of
Wien's capacity to enter into such con-
tracts."

Thus, we affirm the superior court's
grant of a directed verdict against Bubhel
on his misrepresentation claims.

For the reasons set forth above, the

Nsjudgment of the superior court is RE-

VERSED and this case is REMANDED for

Kjio further proceedings consistent with this
<"\eQpinion.

JyJ - 4a, If afailure lo warn a parly of die possibility

y/* of a voluntary breach constitutes an actionable
misrepresentation, then all contracts would in-

JAS, voice misrepresentations.

, recognize dial the Supreme Court's opin-
qué wo In Belknap v. Hale, supra, contains Ian?uage
N5 Attesting that an action for misrepresentation
[Ulgltt be approgrlate in factual circumstance.,
ysimilar lo those belore this court. However, the
(msuprene Court in Belknap held only dial fcdcr-

STATK of Alaska, REAL ESTATE
COMMISSION, Appellant.

v,

Myrma JOHNSTON and Eva
Loken, Appellees.

No. 7826.
Supreme Court of Alaska.
May 4, 1984.

Purchasers of real estate who had
scintled earnest money agreement fil |
claim with Real Estate Commission for
imbursemenl of earnest money from It-
Estate Surely Fund, alleging that brok<
had misrepresented boundaries of proper
The hearing officer concluded that broke
misrepresentation was innocent, but tl
Fund provided recovery for such niisrep
sentations and recommentletl thnt Fund
imburse purchasers' deposit. Commissi
adopted decision and awarded depn
amount, and brokers appealed. The Sit,
rior Court, Third Judicial District, Ancli
age Milton Router, m reversed award, a|
Commission appealed. The Supreme Cm
held that Real Estate Surety Fund does i[
provide reimbursement to claimants for
nocent mis !presentations made by tin
hers of real estate profession.

Affirmed,

1. Brokers £=4

Real Fstate Surety Fund does not p
vide reimbursement to claimants for in

al labor law docs not preclude ‘otherwise
lionablc" misrepresentation suits. — U.S. - |
al |03 S.Ct 3172 at 3178, 77 LF.d.2d 79
SOS. The Court recognized that slate law di
mints whether an action for mistcptcscm.it |
will lie in any particular case. Id. We i
elude dial our decision on lltihbel's misrci
sanation claim is consistent with the huldiiv [
Ihiknup.



it misrepresentations, made Ity memliers

of real estate profession AS 4IK.8H.450—
IIH KM rvim, MHH pill,

2. Appeal and Error ®=8J2(H)

Appliealde standard of review of supe-
rior court's decision construing statute is
"tie 0é386946 Judgment.

I Statutes <E=>ftl

If legislative intent or general meanin%
of statute is not clear, meaning of doubtfu
words may be determined by reference to

their association with other associated
words and phrases.

l. Brokers G=>1

"Misrepresentation” as employed in
statute allowing recovery from Real Estate
Surety Fund for losses suffered as result
of fraud, misrepresentation, deceit, or con-
version of trust funds on part of real estate
broker does not include innocent misrepre-
sentation. AS (18.88..Pill(n, Id.

See Pollinati,on 'mils and Phrases
lor qllin judicial constructions and
cimilinns

Richard 1). Monkiimn, Asst. Ally, Gen.,
Anchorage, Norman (iorsuch, Atty.
Gen., Jiitrttu, for appellant.

W. Richard Fossey, Bankston & McCol-
lum. Anchorage, and I’e?gy Alayne Ro-
stun, Anchorage, for appellees.

l-cwis Gordon, Baily it Mason. Anchor-
ngi. for Alaska Ass'n of Realtors, amicus
curiae.

Before BURKE. t'J, and RABINOW-
I'I7, COMITON and MOORE, U.

OPINION

PER CURIAM

This appeal presents a first impression
question as to the scope and applicability of
Alaska's Real Estate Surety Fund." The
issue raised is one of statutory construc-
tion, namely, whether the Real Estate
Surety Fund provides recovery to claimants
who. in the context of real estate transac-

I AS H8 88 4S0-SIX1

tions, suffer losses due to innocent misrep-
resentations made by real estate brokers nr
agents.

l. FACTS

Newly arrived in Alaska trie Mulhollands
sought to purchase a home and contacted
Eva l.oken, a sales person with Area Real-
tors. In August of 1981, Loken showed
the Mulhoilands 1™arry Gross' home located
near Eagle River. The following day the
Mulhollands made an offer on the house to
which the owner counter-offered. On Au-
gust 10, 1981, the parties entered into an
earnest money agreement and the Mull.ul-
lands tendered one thousand dollars in ear-
nest money to Loken.

Subsequent to the initial earnest money
agreement the Mulhollands contemplated
rescinding on the purchase agreement and
signing an earnest money incut on
another home; they were d aught over
what they perceived as apparent misrep- -
scntations mam; by I/iken concerning mid-
winter sunlight and driveway accessibility.
Eventually, after discussions with Loken
and Myrna Johnston, an associate broker
with Area Realtors, the Mulhollands decid-
ed to go through with the deal anil they
signed an extension to the earnest money
agreement.

On October 11, 1981, the Mulhollands
were asked to accept an "as-built” survey
of the property; however, because the sur-
vey failed to depict the driveway the Mul-
hollands refused to sign or accept the sur-
vey. lohnston ordered an updated survey.
The updated survey revealed that the drive-
way encroached upon neighboring land to
the extent of ten foot by thirty feet.

Having contacted the seller, Larry Gross,
to discuss alternative solutions to the en-
croachment problem, Johnston informed
Loken, who in turn contacted the Mulhol-
lands. During the phone conversation be-
tween Loken and the Mulhollands a meet-
ing was arranged for October 23, 1981—
thedday the earnest money agreement ex-
pired.

Cllcu 6*1P.2dm
At the October 2.3rd meeting between the
Mulhollands anil Johnston, the Mulhollands
terminated the transaction and signed u
recission agreement which provided that
the earnest money would he returned.
Johnston, however, on the advice of Area
Realtors" attorney, never executed the re-
c'ssion agreement; the Area Realtors' at-
torney felt that the encroachment was a
curable defect which did not render title to
the property unmarketable.

In December 1981, the Mulhollands filed
a claim with the Rea) Estate Commission
for the reimbursement of their earnest
money deposit. Thereafter, a Real Estate
Commission hearing examiner conducted a
hearing on the Mulhollands' reimbursement
claim,  The hearing examiner concluded
that Loken and Johnston bed innocently
misrepresented the boundary of the Gross
property. The misrepres.'ntation of fact,
according to the hearing officer's finding,
"consisted of the implied assertion that the
driveway was included in the boundaries of
the Gross properly.” Concluding that the
Real Estate Surety Fund provided recovery
for innocent misrepresentations of this na-
ture the hearing officer recommended that
the Fund reimburse the Mulhollands' ear-
nest money I posit,

The Real Estate Commission adopted the
recommended decision and awarded the
Mulhollands the equivalent of their earnest
money deposit. The Commission's decision
was then nppoaled to the superior court.

2. The full text of AS08.88.460(a) and (b) reads
as follows:

(a)  Anperson seeking reimbursement for a

loss “suffered in a transaction as a resull of
fraud, misrepresentation, deceit, or die con-
version of trust funds on the pari of a real
estate broker, associate real cslalc hrokcr, or
real cslalc sa|esman_||censed under this chap-
ter shall make a claim to the commission for
reimbursement on a form furnished by the
commission. The form shall be executed un-
der penally of perjury, ami information re-
quired to lie supplied shall include Ilie follow-
ing;

E31) the name and address of the real estate
broker, associate real estate broker, or real
cslalc salesman;

2) the nmnunt of the alleged loss; _

3) the dale or period of lime during which
the alleged loss occurred;

(Alaska 19x4)

The superior court reversed the award,
holding that the Surely Fund did not pro
vide recovery for innocent misrepresenta-
tion. The State of Alaska Real Estate
Commission now brings this appeal.

THE REAL ESTATE SURETY FUND
DOES NOT PROVIDE REIMBURSE-
MENT TO CLAIMANTS FOR INNO-
CENT MISREPRESENTATIONS
MADE BY MEMBERS OF THE
REAL ESTATE PROFESSION.

[1) As indicated at the outset, the prin-
cipal issue presented in this appeal is
whether the Rea! Estate Surety Fund is
obligated to reimburse claimants for inno-
cent misrepresentations made by members
of the real estate profession. In relevant
part AS 08.88.4t>0&) provides as follows:

Claim for payment, (a) A persoi. seek-

ing reimbursement for a loss suffered in

a transaction as r. result of fraud, mis-

reprerct.Ution, de:eit, or the conversion

of trust funds oi. "he part of a real estate
broker ... shall make a claim to the

commission for reimbursement 3

The superior court cuncluded that "mis-
representation” as used in AS (18.88.460(a
was intended to encompass only intentiona
wrongdoing, not innocent or negligent
wrongdoing. More particularly the superi-
or court reasoned as follows:

| think the term misconduct as used in

Section (h) of the statute implies inten

(4) the dale upon which llie alleged lose
was discovered; _

(5) llie name and address of the claimant;
or (sic? ]

(6) llie general statement of fads relative lo
the claimant. o )

(b)  Acopy of aclaim filed with the com
mission under {a) of this section shall be sent
o the real estate broker, associate real estate
broker, or real estate salesman alleged lo have
committed the misconduct resulting in losses,
as well as a real estate broker emplo?/mg an
associalc ical estate broker or real estate
salesman alleged lo have committed the con-
duct resulting in losses, al least 20 days liefoic
any hearing held on the claim by the commis-
sion,
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tmnal-lypo wrongdoing, not negligent or
innocent wrongdoing.  And | think the
statute’s use of the phrase fraud, deceit,
misrepresentation nr conversion, particu-
larly with the term misrepresentation
coming sandwiched between fraud and
deceit and coming as it u«es amidst a
grouF of intentional-type wrongdoings,
coupled with the presence of the word
misconduct in subsection (b), ad indicate
that the proper construction of this stat-
ute lies in construing it as including
among its terms onlv intentional-type
wrongdoing, not innocent or negligent
hut nonrerkless wrongdoing. And |
think that that's squarely in line with the
"omments of the chairman of the com-
merce committee.  Furthermore, it
seems to me that with a real estate fund
limited by law to only $">00,000.00, if
we're going to open the flood gates to
innocent and negligent misrepresentation
claims being made against this fund,
there very likely soon wouldn't he any
fund to collect for dishor.est-type actions
on the part of the real estate profession.
So I'm going to reverse the real estate
commission and award judgment in this
case in favor of the appellants.

12] In our view, the superior court cor-
rectly analyzed the question, and thus we
affirm the sugerior court's construction of
AS ORRH.dtiO.

Prior to the establishment of the Real
Estate Surety Fund in 1974, real estate
brokers were required to obtain a real es-
tate bend. This corporate bond was made
payable to llie state and was breached if
the licensee injured another by a wrongful
act or default in the conduct of the busi-
ness for which the license was issued In
1974 the legislature created the Real es-
tate Surety Fund. AS 45.85.010. [§ 1Ch.
143 SIA 197-I As originally enacted the
Real Estate Surety Fund functioned simi-

3. The applicable standard of review here is one
of independent judgment. Wien Air Alaska, Inc.
\llgl_?ze)pt of Revenue. 647 p.2d 1087, 1090 (Alaska

4. In State v. Alex. 646 1*2d 203, 209 n. 4 (Alaska
1982). we held that the plainer the statute's

larly to the surety bond requirement. In
relevant part the Surety Fund Act provided
that a licensed real es'ate broker when
obtaining or receiving a rtal estate license,
in lieu of obtaining a corporate surety
bond, had to pay a bond fee to the commis-
sioner. [AS 45.85.020(a)] Recovery from
the newly established surety fund was con-
ditioned upon the claimant first obtaining
"a final judgment in a court against a real
estate broker " If judgment was not
satisfied within thirty days from the court
order, the claimant could apply for a post-

judgment order directing payment out of

the Real Estate Surety Fund.

In 1080 the Real Estate Surety Fund Act
was amended, providing for a simpler re-
covery process. [AS 08.88.450-500] The
11RO amendment obviated the requirement
that the claimant first obtain a civil judg-
ment before filing a claim far reimburse-
ment; instead, the Real Estate Commission
was remolded to function in a quasi-judicial
role, adjudicating the merits of Surety
Fund claims in administrative hearings.
[88 34-36 Ch, 167 SLA 1980J Procedures
governing the Real Estate Commission's
administration of Surely Fund claims are
provided for in 12 AAC G4.280-.330.

131 As the superior court correctly em-
phasized, nothing in the historical develop-
ment of the Real Estate Surety Fund di-
rectly indicates legislative intent as to the
scope of the Fund's coverage, (liven this
background, we think a textual analysis of
AS 08.88.460 is controlling.* The apposi-
tion of the term "misrepresentation” to the
terms "fraud," "deceit," and "conversion"
persuades us that misrepresentation should
he limited to only wrongful misrepresenta-
tions. A widely applied tenet of statutory

interpretation is that if "the legislative in-

tent or general meaning of a statute is not
clear, the meaning of doubtful words may
be determined by reference to their assncin-

languagc, the more convincing contrary Itigisla-
live history must be. SVcalso City of llonier .
Gangl. 650 [>.2d J06, 4UO n. 4 (Alaska 1982); see
eo. North Slope Borough ¥ Soltio I'etraleum
orp, 585 I'.2d 534. 540 (Alaska 1978) (where
we first adopted this sliding scale approach).

STATE, REAL ESTATE I'OM'N v. JOHNSTON Alaska

Ctir *u <82 P.2d IMS {Alaska 19M)

tion with ether associated words and phras-
es." 2A C. Sands, Sutherland Statutor

Construction, § 47.16 at 101 (4th ed. 19733/;
in accord: United States v. Raynor, 302
U.S. 540, 58 S.Ct. 353, 82 L.Ed. 413 (1938);
State v. Taylor, 49 Hawaii 624, 425 P.2d
1014, 1021 (1967); Henthmnn i Cites, 13
Utah 2d 368, 374 P.2d 839. 840 (1962). Sim-
ilarly: Matter of Hutchinson's Estate, 577
P.2d 1074, 1075 (Alaska 1977) (all sections
are to be construed together so that all
have meaning and no section conflicts with
another); City of Anchorage r, Seaecuins,
539 P.2d 1169, 1174 (Alaska 1975) (each
part of a statute should he construed with
every 0 erpart or section so as to produce
a harmonious whole).

[41 In short, we hold that innocent mis-
representations are not within the ambit of

3. W think it appropriate to further note that
when the Surely Fund was first established in
1974 and amended in 1980, Alaska did not rec-
ognize a cause of action for innocent m|sre9re-
sentation. In Bevins r. Billiard, 655 P.28 757
(Alaska 1982), this courl first recognized a cause
of action against a real estate hroker for innn.
cent misrepresentation.

the term "misrepresentation” ns licit
is employed in AS 08.88.460(a). In

ing this conclusion we have carefull
sidered each of the state's argument
taining to legislative history, policy ¢
erations, and textual analysis and
found none of them persuasive* Th
affirm the superior court's construct
AS 08.88.460(a) and (b).

AFFIRMED.

MATTHEWS, J., not participating.

6. The amicus has attempted lo raise the
lion of whe'her on this record any im
misrepresentation was made. In the ptm
context of this case this issue is not pi
before us and thus will not he addressed
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State of Alaska

Richard A. Lyon April 26, 1984

Commissioner
Dept. of Commerce and

Economic Dev.

James L. Magovan Real Estate Commission
Executive Director Hearing on EB 705 &
Alaska Real Estate omission SB 537

The commission held a public meeting on April 24 in Anchorage. The
meeting vas scheduled from 2 to 5 P.M. and from 7 to 10 P.M. There were

20 to 40 people in attendance most of the time. We estimate 50 to 70
members of the public, at least, attended the meeting.

Licensees were there 1in greater numbers than non-licensees, however, both
licensed and wunlicensed members of the public attended in significant

numbers.

Public testimony ran until after 9:00 P._M.

After the testimony was heard, it was the definite opinion of the
commission that important issues and questions have been raised by both
licensees and non-licensees..,. Many of these are not adequately dealt with

under the current statute and must be addressed.

The commission determined that these concerns are also not adequately
resolved by the current bills (H3 705 - SB 537).

It was, therefore, the commission®s decision that it does not support the
passage of HB 705 or 1its companion, SB 537. The commission hopes that it
will be given the charce to work with the industry and the public to come
up with recommendations for legislation that it can support, legislation
that will resolve the existing problems without introducing new problems
of at least equal concern.

It is the commission®s intention to have alternate legislative
recommendations ready for the next session.

Tnis is a high priority with the commission.

The commission has asked that copies of its minutes of the meeting and
its decision be passed on to Chairman John G. Fuller, House Rules
Committee, Chairman Richard A. Eliason, Senate Labor and Commerce
Committee and Carol Derfner, Special Assistant, Boards and Commissions.
These copies are attached.

Attachments

JLM/cw/0702C50



ALASKA RIAL ESTATE COMMISSION
April 24, 1984

Anchorage, Alaska

Call to Order

By authority of AS 08.85.051, and 1in accordance with AS 44.62, the Alaska Real
Estate Commission was called to order by Vice Chairman Ribacchi at 2:10 on

,24th  of April 1984- He welcomed the ©presence of visitors and called the
meeting to order as a public hearing.

.Vice Chairman Ribacchi acknowledged the absence of Chairman Hill
illness of her father, Earl Silberer, a former commissioner, and
originators of the real estate commission as well as a
ein the real estate industry. Vice Chairman Ribacchi
of the public hearingwas to obtain a feel from the public as well as the
industry regarding two bills that have been introduced into the Legislature,
HB 705 and S3 537. These bills would significantly amend the current

procedure in filing a «claim against the surety fund. The  following
commissioners were 1in attendance:

due to the
one of the
long time practitioner
stated that the purpose

Dave Ribacchi, Vice Chairman, Broker-At-Large
Karen Morris, Broker

John Benson, Broker

LaVerne Collins, Public Member

Gil Serrano, Broker

Absent:

Ed Anders, Public Member
Chairman Hill, Broker

Commission staff present:

James L. Magowan, Executive Director
Joseph P. Koss, Investigator/Auditor
Lois B. Waugh, License Examiner

Before proceeding, Commissioner Ribacchi asked each of the commissioners if
they would 1like to make a comment. At this particular time, none of the

commissioners wished, to make a comment. Commissioner Ribacchi then asked for
the public to present testimony regarding the bills.



rr
rs. B. Medford

Hr. Medford stated that he was opposed to SB 705 and Hi. 537 . Mr. Medford
stated that the general public do not have access to unlimited funds. These
bills, 1if enacted, would require hiring an attorney and going through a court
process which could take up to six years before the case would be settled.
The practical effect would be to deprive the claimant of ready access to
justice. Mr. Mecford suggested that the commission, if they decided to
approve the present legislation, increase the surety fund from $10,000 to a
$100,000 Ilimit and that the commission strengthen their position 1in order to

obtain more evidence and that more funds be appropriated to the investigative
staff.

Commissioner Morris read a letter for the record which 1is addressed to

Commissioner Kill from Cary Wilken, former Chairman, Commissioner and Public
"Member. (Letter attached to the minutes.)

Commissioner Collins read a letter for the record which 1is from the Department
of Law, Norman Gorsuch, Attorney General. (Letter attached to the minutes.)

Janet Kischler, Claimant

Ms Kischler spoke against changing the suretyfund procedures. She related
to the commission her past history in which she was injured monetarily 1in a
real estate transaction. Her first step was to go through the courts. She
incurred S8.000 1in indebtedness to an attorney and has spent over $20,000 on
the problem, whichis still not corrected. Her land 1is deemed unsellable.
She stated that she would support a filing fee for the surety fund and that

she believed that the surety fund and the commission were there to assist the
public.

George Oliver, Associate Broker

|
Mr. Oliver,Associate Broker since 197A, asked the commission to support the
two legislative bills before the house and the senate. Ke asked the
commission to make a bold decision in favor of the legislation which would
give a clear message to the Governor and the Administration that there should

be a change 1in the surety fund procedures. He stated that the commission was
not equipped to handle the number of surety claims before then and that it had
become a burden. Ke said that the majority of the Realtors were in favor of

the present legislation because it is necessary to change the present surety

fund procedures before the surety fund is depleted due to an overabundance of
claims having been made.

Vice Chairman Ribacchi asked that there be a distinction made between a real
estate licensee and the professional organization, REALTORS. Not all
licensees are Realtors. Commissioner Ribacchi also stated tnat five of the
lembers have served for less than six months, and that the majority may not be

familiar with the history of the surety fund, and asked that the public look
upon the commission as a new body with their own ideas.



"carv" Vlahovich, President, Anchorage Eoard of Realtors

Mr. VI0lahovich, President of the Anchorage Boardof Realtors which has a
membership of 1400, stated that the Realtors have avery strict Code of Ethics
and these ethics are served by an arbitration board, which is open to the
Realtors and individuals who have dealt with the Realtors to arbitrate any

problems they mayhave. Mr. VI0lahovich stated that the majority of the
membership of the Anchorage Board of Realtors are discontented with the
present surety fund and the hearing officer process. Ke stated that cue
process is not provided by the present procedure. It isbelieved by many

Realtors that they not only face a surety fund hearing but will also face
civil proceedings simultaneously, before or after a surety fund hearing has
concluded. The real estate licensees believe that the present system is not

equitable. The state makes no effort in recovering the losses to the surety
fund, therefore, the licensees have to bear the burden in fees to the surety
fund to maintain its present state. The hearing officer"s decisions are most
missatisfying. They do not provide a full check and balance system as well

the participation of the commission, therefore, due process 1is not given to
all involved in the surety fund process.

Maureen Kennedy, Alaska Public Interest Research Croup (AKPZRC)

Ms. Kennedy spoke representing Alaska Public Interest Research Group (AKPIRG),

which has a membership of 400. Ms. Kennedy is not in support of the present
legislation. Ms. Kennedy stated the surety fund is effective self-policing of
the industry.The present Common Law allows the consumer® to argue  for
innocent representation. She believes that a $50.00 filing fee is adequate,
that any amount above that, could cause unnecessary hardship for the
consumer. Not only the consumer, but the licensees, should be concerned about
going through the courts, because it would increase the cost to the consumer
as well as to the licensee. |If the surety fund does not bear the burden of

the hearingofficer procedure, then the courts would bear the burden of the
costs which would also increase the cost to the State.

Julian Mason, Attorney

Julian Mason, representing the Alaska Association of Realtors and the
Anchorage Board of Realtors, spoke supporting the proposed legislation. One
of hismain concerns is the damage to the licensee"s reputation through
adverse publicity. Mr. Mason stated .hat if the present surety fund system 1is

not changed, the following things could happen:

1. The Bevins/Ballard decision from the Supreme Court establishes
that the Real Estate Jlicensee may now be held Iliable for 1in
"innocent misrepresentation”. The Supreme  Court, in its
decision, invites the Real Estate licensees®™ to include in
listing agreements provisions which require the seller to
indemnify the agents if claims are made against them. This 1is
on page sixteen of the advanceopinion. The result would be
that .the licensee would tender his defense to the seller, the
seller w1ll then sue the buyer. The seller would then use one
form to bring all parties of. the transaction together. He

suggested that this would not be an easier system but one that
would be made more difficult and time consuming.



f

or

L
“ 2. Mr. Mason stated that the present surety fund system is bogged

down by surety claims and will continue to be so because of the
easy access to the fund.

3. The claimant will eventually bear the cost of the administrative
time of the hearing officer procedure. This 1is now a trend in
the State government.

In conclusion, Hr. Mason stated that time 1is not a problem in the court
system, that it takes less time and is less costly than tht present surety
fund proceedings. The main positive reason for supporting the legislation Iis
that it will provide a neutral forum to handle cases. It is a form by which
one 1is not judged by one®"s peers or by a hearing officer who is hired by the
commission which gives the appearance of unfairness. It is important to have
an independent system to jucicate claims against Realtors and that system is

the judiciary. It is not the function of the real estate commission to
compensate without finding fault.

David LeSlcnd, Assistant Attorney General

David LeBiond, AssistantAttorney General for the Department of Law spoke,
responding to Mr. Mason®s comments.

Mr. LeBiond urged the commission to inquire from staff as to what has been the
record of the surety fund, what the current status of the fund isanc how many
claims have been paid. He suggested this due to comments made by previous
speakers that the fund is possibly being depleted by paying out claims.

Hr. LeBiond addressed the notion that there 1is something fundamentally unfair
about the surety fund process, that it denies due process and that the

abjudicating official 1is biased. The commission and the commission®s hearing
officer are judges, in essence, of the surety fund claims. The hearing
officers are not part of the proceedings, they are not one of the parties.
There 1is a claimant and a respondent. The hearing officers are all licensed
attorneys with at least two years experience 1in the practice of law in the
State of the Alaska. The commission reviews and adopts the hearing officer’s
findings of fact pursuant to the Administrative Procedures Act. The AJPA 1is
well established. It is not considered an unfair procedure.

Tne last point Mr. LeBiond wished to make was 1in regard to the liability of
the licensee. He said this has been well established through the

Bevins/Ballard case. Under common Jlaw the [licensee is |liable for 1innocent
misrepresentation.

Bob Arwezon

Bob Arwezon, Realtor, an Associate Broker since 1967, spoke 1in favor of the

present legislation. Mr. Arwezon wanted to 1inform the commission of HB 561
which would 1increase small claim limits from $2,000 tc $5,000. Mr. Arwezon
feels this would be an avenue to abjuidicate most real estate disputes in
which the Jliability 1is $5,000 or |less. Mr. Arwezon submitted a copy of an

article which appeared in the Anchorage Times and was written by Annette
Taylor. The title of the article 1is "State Opts Out of Trailer Owner Maker
Suits". The essence of the article 1is that the proposed bill would allow
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 smhomeowners to bring suit in civil courton the bond itself whenever a dispute

eeshould arise in regards to a mobile hometransaction.
ok mf

Mr. Arwezon expressed concern about "double jeopardy™ cn the part of the real
estate licensee. By "double jeopardy” he meant that a claim could be mace
against the surety fund and at the sametime a. civil law suit could be filed.
He expressed ~concern that the Jlicensee would be liable to paya double
amount. He said that there was dissatisfaction with the present surety
system, that the original intent in 1974 had never been changed and that if
the intent was to be changed, the legislature should readdress the fund as Iits

intent for the fund. The surety fund was originally to act only in place of
bonds to be an indemnity when a licensee was either bankrupt or out of
state.

Julian Mason, Attorney

-Julian Mason, representing the Alaska Association of Realtors and the
.Anchorage Board of Realtors again addressed the commission to clarify his
estatements 1in regard to the hearing officer®s appearance of impropriety. He

said that he was not saying the hearing officers showed unfairness but they
appeared to the public as being unfair because they actually work with the

"real estate commission, of which five members are real estate licensees. Mr.
Mason wanted to point out that the real estate commission 1is the only agency
through which the Administrative Procedures Act actually awards damages. Mr.

Mason also wanted to say that the hearing officer procedure through the APA
does not meet the standards of the court system.

Joseph Dygess

Mr. Tygess, private citizen, spoke in opposition to thesurety fund
legislation. The purpose of the vreal estate commission is to perform a
service for the public as well as for the licensee.Passage of the
legislation would be de facto deregulation of the industry. The real estate
commission must decide if it wants to regulate the industry and perform an
abjudication service. IfT it does not wish to do so, then what 1is the merit of

having a commission that is not performing a public service.

Frank Austin

Frank Austin, former Public Member of the Alaska Real Estate Commission,
resident of the Anchorage area for twenty-five years, spoka 1in opposition to
KB 705 and SB" 537. Mr. Austin stated that he supported the written testimony
by Elizabeth Johnson, Attorney-At-Law, submitted to the House Labor and

Commerce Committee. Mr. Austin 1is not 1in support of the present legislation.
He wished the commission to consider the following:

1. Is the surety fund serving the purpose for which 1t was
originally intended?

2. What problems does the surety fund now have?
Mr. Austin said that Iless than 20% of the claimants claims are being paid.

Tne present hearing officers do have the necessary experience. Their findings
of fact are only recommendations to the commission. It is the commission that



r makes the final decision. It is a process which can be appealed back to
\"rthe commission and then on to the Superior Court if necessary. There has
been a statement that the real estate commission does not have the
experience anc background to make a decision. These are the same peers
that will judge a license action. The original intent of the fund vas
not for it to be an insurance policy. When a less 1is due to the action
on the part of the licensee, the fund is the proper form of redress. Hr.
Austin proposed that the commission consider the -establishment of a
filing fee and also a method by which claims can be" recovered and repaid

to the fund. He suggested a $50 fee or 10% of claim fee, whichever 16
greater with a maximum $250 fee.

Ms. Johnson®s letter, referred to by Hr. Austin, is to be attached to the
minutes.

Charles Bauer

Mr. Bauer does not support the pre"-ent legislation. Hr. Bauer had filed
"a claim, went through the surety fund hearing proceedings and was awarded
$10,000. He believes the procedure 1is fair and just. Ke stated that
without the fund he would have been unable to afford to sue. Ke would

have simply lost $17,000.

* Mary Anne Kaemerer

Ms. Kaemerer was a claimant. Ms. Kaemerer .is not in support of the
present legislation. Before filing a claim against the surety fund,
Ms. Kaemerer went through the court system. She was awarded a judgement
of $35,400.00 but as of today, she has not received any of the awarded
money. Her attorney fees were $3,000 approximately. In December of
1981, she filed her claim to the surety fund and one year later, her
claim was awardedin the amount of $10,000.00. She feels the system is

fair and just.

David LeSlcnde, Assistant Attorney General

David LeBiond, Assistant Attorney General for the Department of Law spoke
again. He said that the procedure 1is unlike the typical administrative
procedure. It is a unique judicial proceeding in which private
individuals are assembled and an award 1ir made. The surety fund pays a
claim based on findings of fact to which the law is applied by a hearing
officer. He stated that because the hearing officer proceduresarenot
identical to the court system doesn®t mean that they are unfair 1in any
aspect. In order to receive reimbursement from the licensees whose
claims have been paid to a claimant, the commission must go to court for
a judgement agains. the licensee, The court requires additional
formality. The court will not just “rubber stamp"” the commission®s
decision. That does not mean that the commission®s decision was unfair
and not equitable. The court will take 1into consideration all the facts

and then make adecision as to a judgement being awarded back to the
surety fund.

Jeff Kennedy

Mr. Kennedy, a resident of the State of Alaska, spoke stating he is not
in favor of the present legislation. Mr. Kennedy believes the consumer
. 6.



M nBBHKDRNRO BD

will., have nore problems collecting from a real estate licensee, that it
1-*will 1ireouire more procedures to go through, which would be more costly to
the consumer.

The public hearing was recessed at 5 P.M. for dinner.

The public hearing was reconvened by Vice Chairman P.ibacchi at 7:00 P._M.
Vice Chairman Ribacchi asked the commission if they were going to
consider specific actionin regard to EB 705 and the SB 517. It was
decided unanimously that the commission would take a position before the
evening ended.
t

AIl commissioners with the exception of Chairman Hill and Commissioner Ed
Anders were 1in attendance.

Jacqueline Stoll

.Jacqueline Stoll, a realestate licensee, a rc il estate claimant to the
"surety fund, spoke against the present legislation. Ms. Stoll believes
the real estate surety fund should remain as 1is and that it 1is a good
eavenue to settle disputes. She would have been unable to recover her

money frcm a licensee who was convicted and jailed, if the fund had not
been available.

Kenneth Brown

Kenneth Brown, a broker for nine years, spoke 1in favor of. the present
legislation. Mr. Brown said there are several vehicles for the claimant
to use ar opposed to the surety fund, Ke said that there is a
Professional Standards Committee of the Board of Realtors, an invididual
make go to a Small Claims Court or anindividual make actually take his
claim through other judicial courts.

Ruth Edmondson

Ruth. Edmondson, Eroker spoke in favor of the present legislation.
Ms. Edmondson believes that there are relatively few "black sheep™ 1in the
industry and that most of the licensees are having to pay into the surety
fund for these few "black sheep™. She spoke of "cronyism”™ by the hearing
officers and stated that she believes that the hearings are held in "star
chamber™ conditions.

Ellen R. Halapanes

Ellen P.. Malapanes, an Associate Broker, spoke in favor of KB 705 and SB
537 . She believes that the present surety fund system does not give "cue
process"” and that the court system would be more equitable.

Ted Kosack

Ted Kosack, Anchorage resident, spoke not infavor of the present
legislation. Mr. Kosack 1is now having apersonal experience in which he,
as an 1injured party, 1in regards to a condomimium associaton. He believes
th."t the surety fund is both fair to the consumer and the licensee.



t?¥G}enda Straube

Glenca Straube, representing the Fairbanks Board of Realtors, spoke 1in
support of KB 705 and SB 537. She stated two points:

1. The present surety fund system lacks due process.

2. She stated that there 1is a lack of concern on the part of the
Attorney General®s Office, Department of Law, to collect from the
guilty party. She further stated 1itis theperception of many
that he surety fund is an easy fund"to collect from.

Hark Korting

Hark Korting, a Broker since 1976, spoke 1in support of HB 705/SB 537.
"Hr. Korting stated that the intent of KB 705/SB 537, is not to eliminate
the Consumer Protection aspect but to pul it back into the Court System,

where it originally was. Hr. Korting stated that the real estate
industry 1is concerned about the consumer and, in many instances, tries to
.settle out-of-court. Hr. Korting indicated that the Realtor State
membership consists of 1,955 members. The commission 1is noted that tnere

are over 4,000 licensees in Alaska.

DeeAnn Gleason

DeeAnn Gleason, a Broker since 1975, spoke 1in support of KB 705/SB 537.
She believes the present claims filed against the surety fund would not
hold up in court. Hs . Gleason also believes that the commission does not
have the experience nor willingness to process the surety claims and that
the hearing off"l ar proceeding 1is unfair.

Gene Bates

I
Gene Bates, a licensed vreal -estate agent since 1972, presently an
Associate Broker, spoke 1in favor of KB 705/SB 537. Hr. Bates spoke in
regard to the licensee being subjected to "double jeopardy” and not
recently "due process™ from their peers.

Connie Sipe, Assistant Attorney General

Connie Sipe, Assistant Attorney General, Consumer Protection Division,
Department of Law spoke against KB 7C5/SE 537 . Ms. Sipe believes the
real estate commission, if they supported KB 705/SB 537 would be
effectively retreating from the consumer®s interest. The public has put
trust in the commission and the public respects the commission®s

professionalism. The public believes the commission 1is a leader of the
state. There is a trend in theindustry for arbitration and the
commission has gone one step beyond arbitrating to paying claims. The

commission 1is in the forfront, one oi the leaders.

Hs. Sipe suggested that there may be a problem. Many real estate
licensees cay take a "back 1lash”™ by the problems created by contractors.
She asked the real estate industry to support legislation that would

tighten the licensing requirements for contractors. Hs. Sipe also stated
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Fr that the present courts, through Common Lav, recognize innocent

{"misrepresentation. Ms. Sipe stated that there are a number of reasons
why one would not want to go through the court judicial system. All
lawsuits are reported to the credit bureau and would be part of one's
credit rating. Also, it 1is not easy to go through Small plains. She

believes that the present legislation retreats, beyond the original bonds
and last, but not least, she believes the public would not be impressed
by the real estate commission making the surety fund more remote.

She believes that the present surety fund system does provide due process
and that one 1is allowed the opportunity to appeal the decision if they

"wish. In most instances, when taking a case through the court system, it
is judge tried, not jJury tried. Ms. Sipeexplained the ™"double jeopardy"”
in the language of lav means "tried forthe same crime twice", it does
not apcly in instances of civil court action where an individual may be
sued by other parties dealing with the same case. An individual may
choose whatever entity 1is available tothem to abjudicate a civil court
eaction.

Grayce Oakley

Grayce Oakley, Broker, who has been licensed since 1971, spoke
representing the Anchorage Board ofRealtors in support of HB
m705/SB 537 . Ms. Oakley said that today that many licensees would not
take listings from contractors unless they are bonded and licensed by the
regulatory agency. . Many Jlicensees believe that they are in "double
jeopardy”™ because they have to defend themselves multiple times th-ough
the surety system as well as the courts. The burden of proof, when going
through the surety system, 1is on the claimant. Ms. Oakley does not
believe the licensees are given "due process™, 1in effect, the he"ring
officer 1is both a judge and ajury. In the court system, a jury nears
evidence directly. The benefits from HB 705/SB 537 would be that a
judgement would go against the offender or person who has to pay and
after it 1is proven that the individual cannot pay or they are
uncollectable, then the claimant may tap the surety fund. In the present
surety fund system, the hearing officer makes a proposed decision,

forwards it on to t'ne commission and, in essence, the commission
authorizes a check to be paid. This is the prevailing view of the Alaska
Association of Realtors. It is the belief that the commission does not

have before it all the findings of fact and therefore, at tines, cannot
make a proper decision.

Elizabath Johnson

Elizabeth Johnson, Attorney-At-Law, Hearing Officer, for the Alaska Real
Estate Commission spoke against HB 705/SB 537. Ms. Johnson stated that
there are problems with the surety fund but they can be addressed by
amending the present statutes as opposed to completly “revamping”™ the
surety fund as suggested in HB 705/SB 537 . Ms. Johnson stated tlat the
licensee, as well as the claimants, aregiven "due process”™ and that

there is another example, in which claims are paid, claims which are

larger than the surety fund. This is the Worker"s Compensation Board,
under the Administrative Procedures Act and worker compensation claims
are paid, awarded to claimants. She stated that there is a problem 1in
the backlash in regards . to contractors, who are

0



..perhaps at fault. There must be soae way in which tc the contractor
"e"responsible. At the present tine, there does not sees tu be an effective
way . She realises the wunhappiness of the 1industry in regard to the
court"s decision surety fund legislation will net eliainte the liability
of the licensee for innocent misrepresentation.

Commissioner Ribacchi closed the meeting tc public testimony. The
meeting was recessed for five minutes.

The session reconvened. Vice Chairman Ribacchi stated that  the
commission, through the cay, had procedurally been run informally, but
now would be back 1in formal session, operating under its own commission
procedures.

A motion was made by Commissioner Collins, and seconded by Commissioner
.Serrano, not to support the. proposed legislation of HE 7C5 and SB 537 .

..The commission voted not to support the present legislation with one
disenting vote.

Commissioner Ribacchi Aye
Commissioner Collins Aye
Commis sioner Serrano Aye
Commissioner Morris Aye
Commissioner Benson May
Commissioner Collins further stated .hat the commission has a new

direction to address after hearing the public testimony but does not
believe it is now the time to change the surety fund procedures.

Commissioner Serrano stated thathe believes that theindustry should
look out for the consumer and that it is good public relations to do so.
At the moment he 1is opposed to the present legislation since there are no
other alternatives at this time, he would like to leave the surety fund
proceedings "as 1s".

Commissioner Benson stated that he believes the bills are a step forward
and there are benefits in it for the industry.

Commissioner Morris stated that it is the leaders of the industry that
support and have promoted the present legislation, that they do not
necessarily speak for all the licensees. She further stated that the
surety fund needs some amendments but it 1is doing a good job in its
present position.

Commissioner Ribacchi stated as an individual, that many things are "over
regulated”™ and that more regulation 1is not always 1in the benefit of the
industry or the public. He stated that there are some conflicts and
discrepancies in the real estate statute and that it can be 1improved but
at the present time the surety fund should remain in its present form.

After |listing to testimony, Commissioner Ribacchi, feels that thare are
many misunderstandings of the commission®s functions and that the
commission should take into consideration how these misunderstandings can
be reversed.
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- Vice Chairman Ribacchi asked that letters be sent to Commissioner Lyon

and the Administration 1informing them of the commission®s decision as
veil as to the Alaska Association of Realtors and soliciting suggestions
for amendments and ways to revise the real estate surety fund.

It vas decided by the commission that the next commission meeting would
be held on May 24th and 25th instead of May 17th and ISth as previously
announced. y-

Commissioner Collins asked the Realtors to prepare a supplement to the
Phase 1, White Paper and forward it to the commissionjfor their review at
the next commission meeting. She also asked 1if they would be willing to
pursue other avenues of improvement of surety fund procedures.

It was moved by Commissioner Serrano, seconded and unanimously passed for
the conission meeting to adjourn.

The meeting was ajourned.
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BILL ANALYSIS HB 232

The two main effects of this bill are:

1. To -eliminate the filing fee as a deterrant to the filing of a

surety claim regardless of thf merits of the claim.

2. To broaden the grounds for payment of _ surety claim to include
)1 » ML Y LR [ ¢

losses due to innocent and negligent acts by a licensee. --—-_.

rv Tb
Prior to. the May 1984 Loken-Johnson v AREC decision, there was no filing
fee and claims for innocent and negligent misrepresentation were being
paid. Prior to October 1984, there was no filing fee and the commission
was receiving about 200 claims per year and that number was probably on
the increase. Of the claims received, about 30% were being awarded, 70%

were being denied.

Since October 2, 1984, the commission has received sixclaims, one of
which was submitted with anNSF check for the filing fee_Noneof these
has been heard yet, due to the backlog created when 200 claims per year
were being filed, therefore there is no data on the percentage paid,

however, 1t is expected to bevery high.

The decrease in the filing fee would probably result in 150-200 or more
additional claims per year being filed. It would be better to evaluate
filing fees for public injury claims 1in general and make them all the
same rather than the current system with no uniformity or conceptual

basis for fees.

The change in grounds for payment would result in an additional 20-50% of
these being eligible for payment. This would add up to between 40 and
100 consumers per year recovering an estimated average of $2,500 - 3,000
for innocent/negligent misrepresentations. Most of these could probably
recover, even now, through asmall claims action. The commission would
have to hold three additional hearings for everyadditional claim paid

for innocent/misrepresentation.

The commission would require additional clerical staff (two full-time
positions) as well as the potential of an additional full time hearing

examiner to carry out the above.



The high rate of dismissed claims 1in the past stems, in part, from the
public not evaluating its cases before Tfiling them. Why expend the

effort when the State will do it?

The 1interaction between grounds for payment of a claim and the fee for

filing a fee has generated some confusion.

The amount of the fee helps determine the degree of scrutiny a claimant
will engage in prior to filing a claim. This translates into the ratio
of claims paid to claims denied. The 1ideal fee should discourage all

invalid claims but no valid claims.

If the willingness and ability of the consumer to file a claim is to be
virtually unchecked by the fee there should be one or more additional

checks and balances incorporated into the process.

1. If the fee is reduced to $25.00, there should be provision for
initial administrative review and dismissal of claims with no
discernable merit. Currently, all claims must be granted a
hearing. Without the review it could add thousands of dollars

of cost with little or no added public benefit.

2. There should be a provision for the claimant to be charged back
the cost of a hearing in which the claim 1is found to be

fraudulently fil"d.

IT innocent or negligent misrepresentations are included as grounds for
payment of a claim the provision of automatic suspension of a license
without further hearing should be modified, and not applicable 1in cases
of 1innocent misrepresentation. There 1is great concern by licensees that
their licenses might be jeopardized by 1innocent errors. This 1is

definitely an area that needs to be safeguarded against.



As the Supreme Court pointed out in its decision, the impact of Bevins v.
Ballard on the surety fund if it is to pay on innocent misrepresentations
could be enormous. The nature of Alaska soils, climate and building
conditions makes it very difficult to know and predict everything that
can happen to a property. For this reason, innocent misrepresentations

may occur at a higher rate than in other parts of the country.

This bill gives the 1licensee great exposure for damages resulting from
acts bv others, acts of which the licensee has no knowledge and over
which, no control. This, in effect, makes the licensee the preferred
"target” when a contractor or other seller is atfault. The surety fund
provides protection when a seller 1is gone and the fund is the only place
to turn. The inexpensive access to the fund, however, also makes it the
preferred action to take even when the "guilty"” party 1is available and
not a licensee. Making it -easier to ™"go after” a licensee for an
innocent act than it is to go after, say, a contractor who knowingly

created the problem is manifestly unfair to the licensees.

0730E
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MEMORANDUM

TO: Representative Mike Navarre DATE: March 4, 1985

FROM: Representative Don Clocksin SUBJECT: HB 232 - Real
Estate Surety Fund

This memo 1is tc request action on HB 232 relating to the Real Estate
Surety Fund.

The Fund is established in AS 08.88.450 - .500 to provide a source of
funds to reimburse consumers who have been "taken" by real estate
licensees. Prior to 1904, the Fund consisted of fees paid by real
estate licensees.

Last year the Legislature, over my objection, 1) inposed a $250 fee
before consumers could file a complaint; and 2) allowed a real estate
licensees to force the consumer to file a lawsuit rather than an
administrative proceeding; and 3) equalized licensee fees. Chapter 150,
SLA 1984 (copy attached).

The result has been a larger than necessary fund, the reduction of fees
of real estate brokers, and the discouragement of consumer complaints.
As of last month, only four complaints had been filed since October,
1984., when the new law went into effect! Broker fees dropped from $125
to $80 and the Fund contained over $630,000 - $130,000 over the
statutory maximum.

In addition, 1in 1984 the Alaska Supreme Court ruled that a consumer
could not recover from the Real Estate Surety Fund for innocent
misrepresentations. State of Alaska v. Johnston, 682 P.2d 383 (Alaska
1984). (copy attached).

House Bill 232 seeks to reverse portions of the legislation from last
year and correct the unfairness to consumers caused by the Johnston
decision.

Sections one and three of the bill would expand the law to allow
recovery from the fund for innocent and negligent misrepresentation.

Section two of the bill reduces the filing fee from $250 to $25.

Section four allows a consumer who obtains a court judgment against a
real estate licensee to collect that judgment from the Fund. Current
law only allows that remedy for small claims court actions which the
real estate licensee forced the-consumer to file.



Representative Mike Navarre
Page Two
March 4, 1985

Section five leaves unchanged those court cases already removed under
last year®s law.

Section six provides for a refund of the excess filing fee in pending
cases.

Section seven repeals the provision forcing a ¢ suraer into court -
.460(c) - and a conforming section - .465 (f).

Thank you for your attention to this bill.
DC:blg
Attachments: - Chapter 150, SLA 1984

- State v. Johnston
- Memo from J. Ellis



TO:

FROM:

MEMORANDUM
Representative Don Clocksin DATE: February 22, 1985
J. Ellis SUBJECT: Answers to your

questions regarding the
Real Estate Surety Fund

I spoke with Jim McGowan, Executive Director of the Real Estate
Commission and he answered the following questions:

1.

Why was salesman fee ($40) repealed last "year? It wasn"t.

Salesmen paid $40 while brokers paid $125. The Commission saw no
actuarial basis for different fees. They look at annual expenses
and divided them by the number of licenses Issued tc determine and
set a standard fee of $80 for everyone. Fees were equalized. They
believe this will greatly reduce administrative overhead.

How many surety fund complaints have been filed since October 1,
1984? Four.

Is the fund sound? "Yes, incredibly sound".

How much 1is in it? $630,000 as of October "84, $130,000 over the
Caps.

What is the revenue each year? Approximately $240,00, with
approximately 1,000 new licensees per year.

What claims are pending against the fund ana what isthe backlog?
Nov. 1: 200-300 case backlog. The Commission hired 2 half-time
$"aring officers to work on the backlog.

Approximately 1000 claims remain and are affected by the Supreme
Court decision.

$100 - 150,000 in claims to be paid.
What 1is time taken to process claims?

- the average time widely varies.

- in the past; 1 to 2 years.

- currently, 6-7 ".-e'nths - as quickly as they can get people
together and proems the paper.

- their goal is 4 months from receipt to hearing.

JE:blg



MEMORANDUM

All Members, House Labor and Commerce Committee

FROM: Roger Poppe, Committee Staff
DATE: March 14, 1985
SUBJECT: Overview, HB 232

On March 14 at 1:15 pm the House Labor and Commerce Committee met
in Room 102 of the Capitol Building on HB 232 by Clocksin: Relating to
the Real Estate Surety Fund:

Last session, there were hills in the Mouse e I the Senate dealing
with this issue: HB 705 and SB 537, which were introduced in the
separate houses by the respective Labor and Commerce Committees. HB 705
with numerous amendments, became law as Chapter 150 SLA .1984 (see your
file)

The HB 23? before the Committee is an attempt to make some further
adjustments in that legislation from last year, and sponsor Clocksin
has both a sectional analysis and a succinct overview that cover the
issues succinctly (see file — Memo from Clocksin to Navarre March 4,
85).

Also included in your file is some of the written testimony from
last year on HB 705 in either House Labor and Commerce Committee
Hearings or else the related Real Estate Commission Hearings; many of
the points covered in this bill are raised as issues and concerns by
various parties in testimony last year.

James McGowan, head of the Real Estate Commission, will be
testifying on this bill from the Anchorage LIO. Additionally, several
representatives of the real estate industry in Anchorage and Juneau
are expected to testify in opposition to the legislation. The Committee
nay also wish to refer to some comments by W. Richard Fossey to real
estate clients, in which he points out several ways in which last year"s
legislation is not advantageous to the real estate industry.



Bankstox & McCollum
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jamcs m McCollum
W. RICHARD rosscy

j. a. mccombs August 9, 1984

H. CRAIG SCHMIDT
OAVIO T.ALTCMBtRN
CHRIS O. GRONNING

Dear Real Estate Clients:

During the 1last Legislative session, the Alaska Legislature
amended the Real Estate Surety Fund statute. The changes 1in the
law are significant.

First, under the new law, the Real Estate Commission has the
option of considering a Surety Fund hearing to be a hearing on
the suspension of a licensee®s real estate license. IT a Surety
Fund claimant receives an award from the surety fund after a
hearing, the Commission may suspend the Jlicense of a broker,
associate broker, or vreal estate salesman until the licensee
repays the surety fund award plus the cost of the Surety Fund
hearing.

Second, if a Real Estate Surety Fund claim 1is less than
$2,000, the real estate licensee now has the option of requiring
the claimant to bring a small claimsaction 1in District Court
rather than proceed through the Surety Fund hearing process. It
is not clear from the statute whether a broker could elect to
convert the small claims action to a court action under the Rules
of Civil Procedure.

Third, the new law requires a Real Estate Surety Fund
claimant to pay a filing fee of $250. This fee will only be
refunded 1if the claimant wins an award from the Surety Fund, *-he
claim is dismissed prior to a hearing, or the claim is
transferred from the Real Estate Commission to the District Court
as a small claims action.

On the whole, we believe this 1is a bad piece of legislation
for real westate licensees. Under the new law, a real estate
licensee faces the prospect of having his license suspended if
there is a Surety Fund award against him unless he makes

arrangements to pay the award. Thus, it is no longer true that a
Real Estate Surety Fund claim is a claim against the Surety Fund
and not the licensee. The Commission now has the option of

requiring the licensee to pay the award as a condition of keeping
his license.

The new law gives a broker the option for forcing the



claimant to bring a small claims action if the claim 1is $2,000 or
less. This provision merely encourages a claimant to 1increase
the amount of his claim to more than $2,000 if he wants to avoid
proceeding through the courts. Moreover, it 1is unclear under the
new law whether a small claims judgment for a Real Estate Surety
Fund claimant could lead to a license suspension. If that is the
case, then a real estate licensee™s license could be suspended by
the Real Estate Commission after an informal small claims hearing
by a district court judge. Since the district judges are often

plaintiff oriented in small <claims proceedings, electing the
small claims procedures could be risky business for a real estate
licensee.

The only good feature of this new legislation 1is the $250
filing fee. This fee may discourage the patently frivilous Real
Estate Surety Fund claims that are currently being filed by
claimants.

As you know, the Re-! Estate Surety Fund statutes have
caused real estate licensees nothing but trouble since the law
was changed 1in 1980 to allow the real estate commission to pay
claims from the fund without requiring <claimants to proceed
through the courts. Since 1980, the Surety Fund statutes have
been changed twice, both times to the detriment of real estate
licensees. In 1982, the law was changed to require, 1in certain
circumstances, a real estate licensee to pay the cost of Real
Estate Surety Fund hearings if an award is made against him.

To summarize, under the new Real Estate Surety Fund
statutes, the Real Estate Commission may treat a Real Estate
Surety Fund claim hearing as a license suspension proceeding. If

an award 1is made against a real estate licensee, the Commission
has the option of suspending the licensee®"s license until the
licensee agrees to pay the Surety Fund award plus the cost of the
hearing under terms that are acceptable to the Real Estate
Commission. Thus, a real estate licensee must taxe every Real
Estate Surety Fund <claim seriously because an adverse result
couild lead to suspension of the licensee®s license.

In our view, the Real Estate Surety Fund statutes as
presently enacted are an unnecessary burden to the vreal estate
industry. Real estate licensees are forced to defend minor and
sometimes frivilous claims at great expense. The recent

statutory amendments make a bad situation worse because a Surety
Fund hearing may Jlead to suspension of a licensee®"s real estate
license.

We have said again and again that the. Real Estate Surety
Fund statutes must be repealed. We have drafted legislation
requiring Real Estate Surety Fund claimants to go to court 7and
get a judgment against a real estate licensee before applying to
the Real Estate Commission for payment from the Real Estate
Surety Fund. To the best of our knowledge, Alaska 1is the only
state that allows Surety Fund claims to be processed by hearing



officers rather than requiring claimants to proceed through the
courts. It is vital that the real estate industry get this law
amended. Until the law 1is changed, real estate licensees are
going tobe spending alot of time and money defending Real Estate
Surety Fund claims before Real Estate Commission hearing
officers.

If you have any questions on this matter, please do not
hesitate to contact me.

Very truly yours

BANKSTON & McCOLLUM

WRF:dr
Enel.



Section 1. Application for payment out of fund of damages
remaining wunpaid upon judgment against licensee for frau"i", etc;

maximum liability per transaction.

(a) When any aggrieved person obtains a final judgment

any court of competent jurisdiction against any person or persons
licensed under A.S. 08.88, wunder grounds of intentional fraud or
or intentional conversion of trust funds arising directly out of
any transaction when the judgment debtor was licensed and
performed acts for which a license is required under A.S. 08.88,
the aggrieved person may, upcn the judgment becoming final, file
a verified application 1in the court in which the judgment was
entered for an order directing payment out of the Real Estate
Surety Fund of the amount of actual and direct loss in the
transaction up to the sum of ten thousand dollars ($10,000) of
the amount wunpaid upon the judgment; provided that nothing shall
be construed to obligate that separate account for more than ten
thousand dollars ($10,000) per transaction regardless of the
number of persons aggrieved or parcels of real estate involved in
the transaction.

In the case of a small claims court judgment, the aggrieved
person shall file the verified application in the district court
in which the judgment was entered in favor of the aggrieved
person. The court shall then make a determination as to whether
the sma"le claims court Jjudgment was based on facts constituting
grounds for recovery under this section and may enter an order
directing payment of the small claims court judgment out of the

separate account in the Real Estate Surety Fund.



Section 1. Time e-for™ action -by" courf ~on "-application "for
paymen-t “required- -showing®™ of -person aggrieved .

The court shall conduct a hearing upon such application 30
days after service of the application wupon the Real Estate
Commission. Upon petition of the Real Estate Commission, the
court shall continue the hearing up to 60 days further; and upon
a showing of good cause rray continue the hearing for such further
period as the ~court deems appropriate. At the hearing the
aggrieved person shall be required to show:

(a) He is not a spouse of the debtor, or the personal
representative of such spouse.

(b) He has complied with all requirements of this article.

(c) He has obtained a judgment as set out 1in Section 1,
stating the amount thereof and the amount owing thereon at the
date of the application.

(d) He has made all reasonable searches and inquiries to
ascertain whether the jJjudgment debtor 1is possessed of real o7’
personal property or other assets, liable to be sold or applied
in satisfaction of the judgment.

(e) That by such search he has discovered no personal or
real property or other assets liable to be sold or applied, or
that he has discovered certain of them, describing them, owned by
the judgment debtor and liable to be so applied, and that he has
taken all necessary action and proceedings for the realization
thereof, and that the amount thereby realized was insufficient to

satisfy the judgment, stating the amount so vrealized and the

balance remaining due on the jJjudgment after application of the



amount realized.

() That 1ie has diligently pursued his remedies against all
the judgment debtors and all other persons Jliable to hir 1in the
transaction for which he seeks recovery from the Re"il Estate
Surety Fund.

(9) That he is making said application no more than one

year after the judgment becomes final.



Section 3. Order"~of "Court; ~grounds;*"defense "of eactions ;
burden -of proof ;"presumption; dismissal®s;-"compromise of-"claims .

Whenever the court proceeds upon an application as set forth
in Section 2, it shall order payment out of the Real Estate
Surety Fund only upon a determination that the aggrieved party
has a valid cause of action [lithin the purview of Section 1 has
compl; »d with the provisions of Section 2.

The commission may defend any such action on behalf of the
Real Estate Surety Fund and shall have recourse to nil
appropriate means of defense and review, including examination of
witnesses and the right to re-litigate any 1issues, material and
relevant 1in the proceeding against the Real Estate Surety Funu,
which were determined in the underlying action on which the
judgment 1in favor of the applicant was based. If the judgment in
favor of the applicant was by default, stipulation, or consent,
or whenever the action against the 1licensee was defended by a
trustee in bankruptcy, the applicant shall have the burden of
proving that the cause of action against the 1licensee was for
fraud, intentional misrepresentation, deceit, or <conversion of
trust funds. Otherwise, the judgment shall create a rebuttable
presumption of the fraud, 1intentional misrepresentation, deceit,
or conversion of trust funds by the licensee, which presumption
shall affect the burden of producing evidence.

The commissioner may move the court at any time to dismiss
the application when it appears there are no triable 1issues and
the petition 1is without merit. The motion may be supported by

affidavit of any person or persons having knowledge of the facts,



and may be made on the basis that the petition, and the judgment
referred to therein, does not form the basis for a meritorious
recovery claim within the purview of Section 1; provided,
however, that the commissioner shall give written notice at least
10 days before such motion.

The commissioner may, subject to court approval, compromise
a claim based upon the application of an aggrieved party. He

shall not be bound by any prior compromise or stipulation of the

judgment debtor.



Section 4. Defense-—~of-"actions yeconclusive-~ad judica ticrrr ~of
issues.

The judgment debtor may defend an action against the Real
Estate Surety Fund on his or her own behalf and shall have
recourse to all appropriate means of defense and review,
including examination of witnesses. All matters, excluding the
issues of fraud, intentional misrepresentation, deceit or
conversion of trust funds, which are finally adjudicated 1in the
underlying action are conclusive as to the judgment debtor and
the applicant 1in the proceeding against the Real Estate Surety

Fund.



Section 5. Order-"directing-"payment--crut-of""fund; "Jimitation
of li~ability.

If the court finds after the hearing that the claim should
be 1levied against the portion of the Real Estate Surety Fund
allocated for the purpose of carrying out the provisions of this
chapter, the court shall enter an order directed to the
commissioner requiring payment from the Real Estate Surety Fund

whatever sum it shall find to be payable upon the claim pursuant

to the provisions of and 1in accordance with the Ilimitations
contained in this chapter.

Notwithstanding any other provision of this <chapter, the
liability of the Real Estate Surety Fund for th pur®jses of this
chapter shall not exceed twenty thousand dollars ($20,000) for

any one Jlicensee for which the cause of action occurred.



Section 6. Liabilityerf -fund--insufficrenf -to-"pay“clainms;
distribution of "monies 7°'tb tig,-~~joinder.

If the amount of liability of the Real Estate Surety Fund,
as provided for in Section 5, 1is insufficient to pay in full the
valid claims of all aggrieved persons by whom claims have been
filed against any one licensee, such amount shall be distributed
among them 1in the ratio that their respective claims bear to the
aggregate of such valid claims, or in such other manner as the
court deems equitable. Distribution of such monies shall be
among the persons entitled to share therein, without regard to
the order of priority 1in which their respective judgment may have
been obtained or their claims have been filed. Upon petition of
the Real Estate Surety Fund, the court may require all claimants
and prospective claimants against one licensee to be jJoined in
one action, to the end that the respective rights of all such
claimants to the separate account in the Real Estate Surety Fund
for education, research, and recovery purposes may be equitably

adjudicated and settled.



Section 7. insufficient "money e-in-" fund” bo "pay "claims;
priority ofeepayment®“when-aof fident" sums "depositedy "interest.

If, at any time, the money tdeposited in the Real Estate
Surety Fund 1is insufficient to satisfy any duly authorized clainm
or portion thereof, the commissioner shall, when sufficient money
has been deposited 1in the Real Estate Surety Fund, satisfy such

unpaid claims or portions thereof, in the order that such claims

or portions thereof were originally filed, plus accumulated

interest at the rate of ten and one-half percent per annum.



Section 8. Subrogation.

When wupon the order of the court, the commissioner has paid
from the Real Estate Surety Fund any sum to the judgment
creditor, the commissioner shall be subrogated to ail of the
rights of the judgment creditor and the judgment creditor shall
assign all his right, title and interest 1in the judgment to the
commissioner and any amount and interest so recovered by the Real
Estate Commissioner on the judgment shall be deposited 1in the

Real Estate Surety Fund.



Section 9. Effect® "of chapter-upon "disciplinary-proceedings .

Nothing contained herein shall 1limit the authority of the
commissioner to take disciplinary action against any licensee for
a violation of any of the provisions of A.S. 08.88 or the
regulations promulgated by the commission, nor shall the
repayment in full of all obligations to the Real Estate Surety
Fund by any Jlicensee nullify or modify the effect of any other

disciplinary proceeding brought against the provisions of A.S.

08.88.



Elizabeth I.Johnson 540 4 “Street Suite 304
' Anchorage. Alaska 99501

Counsellor and Attorney atLaw 1907) 277-3025

April 9, 1984

I

R i i fin 1 '

epresentative John Cowdery, Chairperson jd
House Labor and Commerce Committee ' APR PO 164
Alaska State Legislature
Pouch B
Juneau, Alaska 99811 AK m i ESTATE 'TCAt
R House Bill 705, Senate Bill 537

Relating to the Real Estate Surety Fund
Dear Representative Cowdery:

Enclosed please find a summary of my oral testimony
before the House Labor and Commerce Committee last Tuesday. [
understand that the Bill was passed out of the Committee
unanimously.

As you will recall 1 am adamantly opposed to not only
theconcept of House Bill 705 but to specific provisions. I am

sending copies of this letter to other legislators in the hope
that they will review the legislation more carefully.

I thank you f r the opportunity to testify but believe
therehas been 1inadequate public comment on this bill and that it
deserves more attention from both the House and Senate.

Sincerely,

Johnson

EU/KKr



1 representation. At present tne li—

Monday, April 8, 1984, The Anchorage Tiroes A-9

ettars to the

; {eee

.Dear Editor: _ stand, the relations between, the

Asa former publicmember of comments and -ihehill..Their ac:
.the Alaska Real Estate Commls- ¥ tiori.Jn passing the bill out of.the
sion (1976-82), | am concerned” committee with a do-pass recom-

.about changes being proposed to" ,mendation makes these requests, -

the laws governing the Real Es- "ludicrous.. \NIV> =,
,tate Surety Fund.. r.
«0n April 3, the. House" Laber " fast? The following ismy guess.
, Committee held a teleconference., The language in.the bill was de-
Vhearing on HB-705,-fan act relat-. _veloped by the Alaska. Associa-
ing to the real estate.,surety.,.!, tion of Realtors/, 1/understand
fund.””This bill will make sub- that Itwas" first presented to the
.stantial changes to the processstate Real Estate .Commission
used to reimburst individuals .".Reconsideration at its last meet-
*who are damaged monetarily, in//tag.” ,1 *-7
a real estate sales transaction®, I was also.told by”a,current
when a licensee isinvolved. ~ public member on the commls-*
1 The bill will also change the sion that the commission decided
-law so that an individualwill only_ ;;*to study the proposal and -deter-
be able to claim.damages if the mine“what-action itAvould take
loss Is due to intentional mis-
ing. This isnot an unusual action,
censee isheld responsible”eveh if  for thejcommissibn_®*A"Jr®A< ¢
the misrepresentation is uninten— Theproposalnext surfacetias*
tional. b HB-705 and a compjanionlbill in®

Also, an individual will have to  the Senate. However before this
get a judgment in court beforea happened the state Realtors as—
claim against the surety fund can  sociation held itsannual cocktail
be filed. At present an admin " party for legislators inJuneau. <=
irrative hearing is required. -1.have seen no problem vh i
These are major changes to the the Labor Committee 3 introduc—
law that should have a great deal  tion of HB-705.1 also see no prob—
of public discussion before they, lem with the legislators attend-;
are enacted. -/ ly ing the Realtors™- annual cocktaill

I was surprised Tand/then party. Realtors are constituents
shocked by, the action"lof the and deserve no less. However, |

r House Labor Commlttee”onjhls,

"hill. It was introduced by~the
committee on March/26. Eight

Cdays later the committee held a
eteleconference hearing and at
the end of the hearing passed the

" bill from the committee. lunder—
stand that itwas a unanimous do-"
"pass by the members of the com-

> fittee present. ;11 et

Other than the testimony by ¢

| Elizabeth Johnson, an attorney
who has conducted many of the
"administrative  hearings 1 on
surety fund claims, the most dls-

1 ttaguishing feature of the hearing
was what lwould describe as the

c committee 3 lack of understand-1°
ing of the hill. 1 think this will be-*
supported by the report of the
hearing ifone isprepared.

During the hearing several of
.the committee members asked
that those testifying provide
them with written comments so

potential impact on the public
woJd be moved from the com-

public input. * 1 -m

J The record will show that; of
the persons in attendance at the
teleconference hearing Opersons
attended eat ¥airbanks, Homer

and Anchorage), less that 10 per-
#; []0 * > *

e__Keal estate, sal es legislation -

/.\Why, was the, bill/moved so ..

AN

cent were not real estate “11-
cc"sees. The hearing was. sched-
tiled so fast that.it.was not*even
listed on the weekly, list of hear-
ings mailed, out ,by the Leg"sla®
tive Affairstoffice..,1, SVi
Why is.the association®so;Jn-
terested in" getting/LRB-705
p>assed? .Testimony at the hear—
ing indicated that they think that
the surety fund is p»ytag out Too
many claims Under the present-
system. A comparison was made
between the claims paid by the”
California fund and our fund to,
emphasize Tthis1They feel that
the hearing office is responsible
for this. v*e©
1This isalso ludicrous Since The

- hearing® office-presents finding-"~

on the proposal at.the.npxt.meetr .

to the commission®(five real es-"
.tate brokers;land- "two" public*™
"members)7--who ™can "™ &dopt/
change or rejecf the® findings.
Also, so*far less than 30 percent;
of the claims filed against;the;
fund have been paid. The present
process gets the job done in lessl
than sixmonths IFHB-705 passes*®
the process will go back to the®
civil courts and have to compete
with other matters on the coilirtl
caleiider. % el e
These proposed changes® have*
the potential of affecting-every.-
person®who buys or sells real es-1

am shocked that a bill with such_ Jate.,, in,.Alaska. It.should.liavei

much more public discussion. K
would also suggest that 1t is"im-j

mittee with so litte regard ifgirr*portant enough for the state real \
" estate commission to hold a gpe-l-

cial meeting, to holda public;
hearing on the changes.. ,
Frank Austin *' J 1
38 ApolloDrik7.-//|" ;

al > -



WRITTEN COMMENTS
REGARDING HOUSE EILL 705 AND SENATE BILL 537
RELATING TO THE REAL ESTATE SURETY FUND

Since 980 a fund created by the Alaska Real Estate
Commission has allowed payment up to $.10,000.00 per transaction
to consumers who have suffered financial loss because of a real
estate licensee®"s action that involved fraud, deceit, misrepre—

sentation, or conversion of trust funds. The fund 1is maintained
by payment of a yearly surety fee not to exceed $125.00 for each
licensee. After the fund reaches $250,000.00 the Real Estate

Commission adjusts the fees so that the fund 1is maintained at a
level not less than $250,000.00.

Prior to 1980 persons making a claim against the fund
had to Tfirst secure a court judgment against the [licensee In
1980 after Sunset review of the legislation, the requirement of a
judgment was dropped and the Real Estate Commission set ud a
procedure whereby complainants could make a claim directly
against the fund.

Once a complaint 1is received an administrative hearing

is held. The hearing consists of presentations by the claimant
and the licensee or licensees. The Administrative Hearing
Officer has the power to subpoena evidence 1including documents
and to require the attendance of witnesses. Both parties are

al™ red counsel if they so choose.

At the conclusion of the hearing, Findings of Fact and
Conclusions of Law are entered with a recommendation to the Real
Estate Commission on whether the claim should be paid.

It should be noted that once a Hearing Officer has made
arecommended decision the Real Estate Commission reviews the
case and decides whether the claim should be paid. After the
fi..al decision, the licensee still has the option to appeal to
the Superior Court.

Attached 1is asummary of the <claims paid since the
inception of the administrative proceedings in 1980.

House Bill No. 705and Senate Bill No. 537 substantially

amendthe current procedure to again require that members of the
public obtain a judgment against the licensee prior to making a
claim against the fund. The legislation then requires a second

hearing by the court to determine that the judgment creditor has
no other assets available and that payment from the fund Iis
;proper. The proposed legislation also restricts the type of
"claims which are paid from the fund.



Page -3-

Writteu Comments Regarding
House Bill 705 and Senate Bill
537 Relating to the Real
Estate Surety Fund

(d) Page 2, lines 12-14 - specifically prohibits
payment on claims for innocent misrepresentation.

Section 3, page 2, AS 08.88.465 requiresa second
hearingafter entry of a judgment and before amount 1is paid fronm
Surety Fund.

(a) Page 2, lira"s 20 and 21 - requirement of hearing
witnin 30 days 1is virtually impossible to enforce administra—
tively with the current backlog in the court system.

(b)(4) Page 3» lines 4-6 -- What 1is a "reasonable
attempt"? Open to judicial interpretation and "mini trial” on
attempt to find judgment creditor and determine assets.

(b)(5) Page 3 - requires a separate court hearing on
whether creditor has been able to locate assets and has taken the
"necessary action”™ to apply the assets to the judgment. What 1is

"necessary action”?

(b)(6) Page3> lines 13-16 -- requires the court to

make an independent determination that the claimant has
Atdiligently pursued other remedies." What 1is meant by this
ijphrase? Requires a separate showing that there 1isno other

”person that could be liable in the transaction m 1in other words
the claimant could obtain a judgment against Jlicensee A and
during the hearing under this section, a different judge could
conclude that licensee B is responsible and deny payment from the
fund. This is a peculiar provision which could vresult in
contradictory findings by judges with regard to the same
transaction, thereby allowing [licensees., to shift responsibility
and avoid payment from the fund.

Section 4 AS 08.88.470 repealed and reenacted:

(a) Page 3, [lines 17-21 -- requires a separate court
hearing and in effect a "mini trial™ on the validity of the
claim.

(b) Page 3, lines 22-27 - requires the claimant to
prove his case twice. Note that if the action was defended by a
Trustee in Bankruptcy there has to be an entirely new hearing,
although many times there will have already been a complete crial
in Bankruptcy Court.
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Written Comments Regarding
House Bill 705 and Senate Bill
537 Relating to the Real
Estate Surety Fund

Sr ition 7 AS 08.88. 475(b):

(b) Page 4, 1lines 15-20 - there 1is no definition
"transaction " This section appears to read that no matter how
many people are involved nor howmuch money islost, if the
licensee can claim that there was only_one “transaction?™ then tY*<
$10,000.00 TIimit applies. For example, 1in the case of the sau.e
of shares in a Jlimited partnership, if the licensee makes

fraudulent sales to 50 people, obtains $5,000.00 from each, and
takes the money, 1is this construed as "one transaction” where the
$10,000.00 limit would apply?

Comments:

Suggestion for changes in current statute and admini—
strative proceedings.

Some of the primary complaints |1"ve heard about the
Surety Fund <can be solved easily within the context of the
present procedure administered by the Real Estate Commission by
making changes to the current statute.

1. Elimination of "frivolous"™ clainms. Some licensees
have complained that they are burdened with responding to
"frivolous"” claims which are then denied. It has been my
experience that there are very few "frivolous™ <claims. Many
claims are settled or withdrawn prior to hearing or during the
hearing process. If there is a problem with 1inadequate 1initial
screening of complaints, | would suggest the following:

a. Establish a mandatory filing fee of perhaps

$50.00 to discourage those persons who feel the fund 1is a source
of free money.

b. Allow the staff of the Real Estate Commission
to do an initial screening of the complaint. IfT the complaint is
not recommended for an administrative hearing and the claimant
wishes to go forward, they must pest a bond of $250.00 to secure
payment of hearing cost and partial attorney"s fees to the
licensee if the claim 1is denied.

2. Denial of Due Process - there have been some
feelings by <claimants that because they are not entitled to a
jury trial, the administrative proceeding denies them due
process. No administrative proceeding provides for a jury trial

and as a practical matter all the rights and privileges accorded
in a court hearing are preserved 1in the*administrative procedure
process. The only exception is the. relaxed standard for the
rules of evidence. . This has not been a significant problenm in
any case | have handled, 1in which either an attorney appeared or
Jin® which licensees represented themselves.

of
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Written CommentsRegarding
House Bill 705 and Senate Bill
537 Relating to t~e Real
Estate Surety Fund

If this 1is perceived as a problem, the current statute
can be amended to provide for de novo review by the Superior
.Court as 1is done in school employment cases.

3. Allowance of claims based on innocent or negligent

misrepresentation. Some of the most vociferous opposition to the
Surety Fund has been to claims which have been allowed on the
basis of innocent or negligent misrepresentation. This theory of
recovery 1is consistent with the holdings of the Alaska Supreme
Court. Thus, licensees are going to continue to be held
responsible for mistakes which are innocently made regardless of
the status of i,he Surety Fund.

In short, with the above-noted exceptions, the Surety
"mFund works well 1in protecting the public interest and insuring

ithat licensees receive afair hearing. In addition, the
"administration of the Surety Fund over the past three years has
caused the industry to "self police”™ to a great degree. The

~problems with the fund can be more readily addressed by amending
the ~current procedure than requiring consumers to prosecute
claims through civil court.



9. Surety Claim Recovery:

Hoey, Thomas
Congdon, Renwick
Lankford, Daniel
McCormick, Gail
Motonaga, Gary
Calvo, Tony
Odell, Mina
McCourt, James
Jones, Jerry
Ruszkowski, Alvin
Rink, Robert

Recovery complete.
Recovery complete 030383.

Billed 011883,

Recovery complete 032683.
Recovery complete.

Claim repaid;

Claimant paid,
Billed 830718;
Claimant paid,

10. Surety claims statistics:

1981
1982
1983
1984

Totals to date

* This amount
the licencees,

includes
and therefore differs

1,000
1,139

no response.
11,275
A, 225
hearing costs unpaid. 10,000
hearing costs unpaid. 1,000

no response.
hearing costs unpaid, 800

Claimant paid, hearing costs unpaid. 1,000
Claimant paid, hearing costs unpaid. 1,000
31,429
Fiscal Year Calender Year
Filed Paid Filed Paid
31 0 52 3 $ 11,943
70 13 $ 41,853 93 18 62,612
99 20 80,346 123 14 67 ,644
97 3 30,000 29 1 10 ,000
297 36 S$152.199* 297 36 $152 ,199*
paid claims that have since been recovered froi

from the total that

is stated on thi

Surety Claim Case summary and as shown below.

Surety claim totals:

Paid, unrecovered
Paid, recovered
PD-Approved
Denied

PD-Denied
Withdrawn

In process

Total filed

Decided claims:

Paid, unrecovered
Paid, recovered
PD-Approved
Denied

PD-Denied
Withdrawn

Total decided claims

These numbers
cause there is

overlap where the
repayment of the- claim.

Numbers of claims

37 12.5%
3 1.0%
69 23.2%
1 0.3%
30 10.1%
157 52.9%
297 100.0%

Numbers of claims

37 26.4%
3 2.1%
69 49.4%
1 0.7%
30 21.4%
140 100.0%

included 1in the

paid,
hearing

Dollar amounts of claims

$ 124,974 .24 8.1%
29,025.00 1.9%
18,012.00 1.2%
317,898.97 20.5%

11,000.00 0.7%
134,878.25 8.5%
901,657.39 58.2%

S1,547.945 .85 100.0%

Dollar amounts of claims

$124,974 .24 19.3%
29,025.00 4.5%
18,012.00 2.8%
317,898 .97 50.8%
11,000.00 1.7%
134 ,878.25 20.9%

$646 ,288.46 100.0%

unrecovercd, category be—
costs are outstanding after






April 24, 1984

r
TOi Alaska Real Estate Commission
RE: Testimony: HB 705 and SB 537

Regarding thu existing surety fund structure, 1 have had the
opportunity to read both the State Association®s position

paper and the ;;corresponding pending Qlegislation to which this
testimony 1is addressed. e = - -

My Ffirst concern is the broad brush- method by which the
legislation would apply to the existing Surety Fund. One
does not, when one"s automobile requries a tune-up, replace
the entire engine. Instead, one performs thi required ad-
justments to continue on. The analogy appears to be very
appropriate to HB 705 in regard to the Surety Fund. The

legislation would replace the heart of the system when 1indeed
only a tune-up 1is required.

I am sympathetic to the Association®s concerns end claims of
frivolous and/or vindictive claims “being filed against licen-

sed real estate agents. I believe this to be a legitimate
concern and one that must be addressed. When the current
Surety Fund system was formulated 1in 1979-1980, the experience

of a significant number of less than valid claims was not fully
anticipated.

The concept of afiling fee 1iIs astep 1in the r>ght oirection
for remedy. The suggestion that it be S50 to S100 is good,
however, in my opinion the amount 1is not sufficient. I am in
favor of a filing fee of some greater amount, perhaps $250-
S500, a portion of which 1is refundable if the plaintiff pre-
vails in his argument. As we have seen, there must be some
consideration on the part of the plaintiff as to their liabili-
ty in Ffiling a claim against the Surety Fund. If a plaintiff
understands from the outset that a substantial fee is required
to file, and that if unsuccessful, the fee is considered a cost

of litigation, the vast majority of those people now Ffiling
frivolous or vindictive claims will be markedly reduced.

This concept emodies two factors. First, the plaintiff
understands that there will be a filing fee that will not

be refundable, let us say $100 out of the deposit. Secondly,
the plaintiff mu"t consider the remaining amount to be a
"gamble", if you will, that he will prevail. In brief, the

large filing policy requires some serious economic Fforethought
on the part of the complaintant.
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My second concern centers around the numerous references to

I""1|nnocent misrepresentation which appears to exclude such

action from the protection of the Fund. 1 think back to the
lady 1in Wasilla t”~at, upon closing a deal for her new country
residential acreage, discovered that when it came time to build,
half of her property was over a cliff and she had purchased a
wonderful set of mud flats. The agent had flagged the corners
incorrectly. He did not mean to. He really believed he was
selling her the correctly staked land, and told her so. He did
not do his job properly and consequently, the lady®s property

was worth cne-half of what she paid for it.

I recall the Tfamily 1in Juneau that purchased a previously
occupied house with the assurance from the selling agent that
the foundation was high and dry. Reality surfaced when a

high tide 1increased the water Jlevel to the point it flooded
the basement and created a difficult problem with the potential
rotting of the supporting members. The agent had represented

e"the house to be free of floooing problems and he really be-

lieved it was because he did not do his job as well as he should
have: he never inspected the crawl space arid the supports for
existing water damage and potential of same.

"Should the Ulady in Wasilla or tine family 1iIn Juneau suffer
economic hardships on whet could well be the big;est financial
transaction of their Qlives because two agents did not do tneir
jJob as completely as theyshould have? I do not believe so.

The agent or.the industry, must provide a vehicle to make these
two oeople whole end a reasonable accessable Surety Fund 1is that
vehicle. The buyers in these 1instances, are the lest people
that should suffer due to what would be termed 1innocent mis-
representation.

Thirdly, it has been suggested a small claims court action
may be utliized to resolve a dispute. While this may appear
on the surface to be viable, even with the existing S2000
limit or with an 1iIncrease thereof, one who has worked within
the small claims system knows that a simple checkmark 1in the
proper box on the defendants reply form turns a small clainms
proceeding into a full district court case. Thus the benefits
of the small claims system are easily lost.

In summary, it is my opinion the proposed changes are a back-
ward step 1in the protection of the public from damage 1incurred
in a real estate transaction. The judgement method, wused prior

to the existing Surety Fund method has proven itself .0 be
totally 1ineffective from both a time and money standpoint in
dealing with alleged wrongs on the part of real estate agents.
It is difficult to consider returning to that system as a means
to remedy the current ills of the Surety fund.
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Panel _.submits real estate
surety fond raleJ

to end siImri

nyAnnetteTa lor
Iim-c* bo-Uxw V]t

The House Labor and Commence
Committee this week Introduced a b{i|
lliat would rcqulre(yictfrns ofshtxtiy”
real estate transactions lo win their
case In court before tapping Lite surely
fund for compensation.

"Die Alaska Association of Realtors
proposed the legislation to rectify th
current system in which members/*:

Qievd)Lhey are ejgxxsed to double Jeop—
ard”

Under the current system, victims
of fraud, deceit or misrepresentation
by [licensed agents con oe awarded
surety fund claims — for which the
realty Is billed — and Lhen can sue th

agents in court. . .
In surety fund claims, Llie procedure

%am
I

Involves both parties presenting their
case before 1 hearings officer, who
then makes n recommendation to llie

aska Real Estate Commission. The
Maximum award isJ10.000.

Real estate agents want the proce—
dure changed back to the way It was
bc/ore 1930, when people had to go to"
court before having access to the

irety fund. The 1CG0 legislature sim—
plified the procedure to save people the
lime and expense of going through the
court system.

The proposed legislation also would
require people who have won their
court cases to exhaust all remedies for

Citing their money buck from "the
uiltvpgenls or brokers before being
illou"ed to lap Die fund.

Real estate agents said the current

hell lo switch

to plastic

system penalizes all licensed agents ™
who pay Into the fund ruther Uran fo—
cusing on the wncng-doer. Allhoueh. th«b-
real estate commluslon bllb themjl1t$_£~y
agents, there Isno legnl mecluuusm-io-
ensure payments, agents said.

The surety fund Ls a special nccount
set up by the legislature;to reimburse
people who have been dcfrnudc-"d or
misled by licensed agcnts In real estate”

transactions.

Agents pay up t $125 In to Llie fund In
lieu .of obtaining piivule:bonds. The
amount they pay isbased ah how much
money b In the fund. The I\md cannot
exceed $500,000, half of which b desig—
nated for education.

MAocbd li <

Camden, N.J. — The Cnmnbell Soup

can"wlll be replaced by a plastic con-
CT = "o —ja ciwiMtiner orti/or*

own cans In 1%1, has become the tivird
largest manufacturer In the business,
turning out about J billion tin cans In
1003 — behind American Can Co. and



r_A f%fi"i%ﬁwL_%DEPARTMENT OF LAW
OFFICE OF THEATTORNEY GENERAL

EILL SHEFFIELD, GOVERNOR

REPLY TO:

11031 W <lh AVENUE
SUITE 200
ANCHORAGE, ALASKA 99501

PHONE: 15071 275-3550

726 1934 Jin NATIONAL CENTER
APR? 6 100 CUSHHAN ST.
EHE{E/:ISI%S ALASKA 95701
Alt REAL ESTATE C0m, April 24, 1964 PHONE: (507) <52-1553
CIPOUCH K e STATE CAPITOL
JUNEAU ALASKA 95E1
PHONE: (907) <85- B0
Janes L. Magowan, Executive Director
Alaska Real Estate Commission
3601 C Street Suite 722
Frontier Building
Anchcrase, AK 99303
Re: Alaska Association of Realtors

"White Pater™

fund

Dear Hr. Hagowan:

on tne surety

%t your request on behalf of the Real Estate Commis—
sion, we haveereviewed the White Paper dated March 5, 1984, by
the Alaska Association of Realtors pertaining to the real estate

surety fund. Some of the comments and concepts
Alaska Association of Realtors in the White

advanced by the
Paper are now

embodied 1in proposals before the 13th Legislature, specifically

HB 705 and SB 537.

The current real estate surety fund

claims program as

outlined in AS 08.88.450 et seq. has benefited hundreds of
A.laskan consumers and real estate professionals since it was

enacted 1in 1980. The program has provided

a swift, 1inexpensive,

and fair method of resolving many real estate sales disputes. It

has allowed hundreds of ~consumers to bring
before a qualified, impartial tribunal without

delay and high cost of going to court. In

has given a measure of protection to consumers

real estate professionals with a *full and

their grievances
the frustration,
view, the progranm
while providing

fair opportunity to
contest the merits of any <claim made against

The existing surety fund has done much to

the surety fund.

enhance the public

trust and confidence 1in the real estate profession 1in general, a

goal we support and encourage.

To be sure, the surety progranm

soDe respects. I agree with the point made

ciation of Realtors that some means must be

could be improved in
by the Alaska Asso—
found to reduce friv-—

olous claims against the surety fund. It is my belief that frivo-—
lous claims can be essentially halted by 1imposing a significant
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f#James L. Magowan, Executive Director

NCG:e r

The Honorable
Senator

CC:

April 24, 1934
Alaska Real Estate Commission Page 2
filing fee, perhaps up to $150, to be paid by each claimant prior
to processing a claim against the surety fund. IT the claimant
does not prevail, then the filing fee would be lost. Such a
filing fee would most likely <chill frivolous <claims without
unnecessarily impeding valid claims made against the fund.

I recognize that this 1is a policy" call rather than a
legal determination. | would therefore simply urge the
commission to carefully weigh the effects of the approach taken
in the White Paper and by the two pending bills and carefully

-consider their effects on both the real estate consumers and on
the real estate profession. As a general rule, I am not
-eeenamoured with placing more disputes in our already overworked
judicial systen. 0Of <course, any aggrieved party from a real
estate surety fund proceeding does and ought to have the ability
to appeal the findings and award to" a superior court.

If we can be of additional assistance to the commission
Toncerning any aspect of the surety fund, please contact us.

Attorney General

Dick Elaison

The Honorable Jalmar Kerttula

President of the

The Honorable
Speaker

Joe

Ray Gillespie
Special
to the Governor

The Honorable
Department

Dick Lyon,
of Commerce

Senate

Hayes

of the House

Staff Assistant

Commissioner
and Economic Devel

opment
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APRIL-5, 1984 FvshJc Austin

2333 Apollo Drive
Anchorage, AK. QfIWM

MRS. BARBARA HILL, CHAIRPERSON
ALASKA REAL ESTATE COMMISSION A
3601 C STREET - -.;
ANCHORAGE, ALASKA 99503

DEAR BARB,

I AM CONCERN AT THE PROCESS THAT HB-705 SEAMS TO BE
mFOLLOWING. THE RECENT HEARING BY THE HOUSE LABOR COMMITTEE
WAS VERY DISTURBING 1K THE LACK OF PUBLIC COMMENT THAT WAS
OFFERED ON A BILL THAT WILL HAVE SUCH A POTENTAL EFFECT ON
THE,PUBLIC. I FEEL THAT IT IS THE RESPONSIBILITY OF THE
COMMISSION TO SEE THAT THIS DOES NOT SET THE TONE FDR .THE
FINANCE COMMITTEE HEARINGS. TO ENSURE THAT THERE IS PUBLIC
COMMENT ON THIS BILL I URGE YOU TO CALL A SPECIAL SESSION
OF THE COMMISSION AT WHICH PUBLIC COMMENT ON HB-705 MIGHT
BE OFFERED TO THE COMMISSION. I ALSO URGE THE COMMISSION TO

REVIEW HB-705 AND FORWARD A POSITION ON THIS BILL TO THE
FINANCE COMMITTEE.

I AM HAND DELIVERING THIS TO THE COMMISSION OFFICE FOR
EXPIDITIOUS HANDLING. THANK YOU FOR ANY CONSIDERATION
GIVEN TO MY REQUEST. I HAVE ALSO ATTACHED A COPY OF A

LETTER TO THE EDITOR ON THE LABOR COMMITTEE HEARINGS AND ™
MY CONCERNS ABOUT HB-705. " m

ATTACHMENT

cc: Commission Members
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AS A FORMER PUBLIC MEMBER®™ OF .THE STATE/REAL ESTATE COMMISSIONT

.(1976--82) I AM CONCERNED™ABOUT.*CHANGES iJHAT ,ARE,.BE INB...PROPOSED"U-:

mT_ 0 THE*"HAWS®"1GOVERN ING *THE ;:REAL* ESTATE MURETY FUND.<r v > ;°

ON TUESDAY®" APRIL .3RD THE; HOUSE®" LABOR COMMITTEE HEL.D A .
TELECONFERENCE HEARING ON?HB-705 "AN"aCT RELALTING -TO THE REAL =

ESTATE “SURETY FUND"™. THIS BILL WILL."MAKE SUBSTANTIAL CHANGES

TO. THE:"PROCESS USED TO RE IMBURST-. INDIVIDUALS WHO ARE, DAMAGE -V'.

"MONETARILY IN AIREAL ESTATE"SALES; TRANSACTION WHEN A LICENSEE. *

IS INVOLVED.I.THE BILL WILL" ALSO CHANGES THE LAW SO THAT" AN N

/:*INDIVIDUAL WILL ONLY BE .ABLE;.TO.?CLAIM.DAMAGES IF THE .LOSS 1S?7;-. "y e
DUE-XTO-TINTENT.IONAL MISREPRESENTATION®.:"AT- PRESENT THE." LICENSEE * o

-N_IS"HELDMRESPONSIBLE- EVENTIF iTHE-"_.MISREPRESENTATION® ISVE"™ ™:77 ‘m -

AVUNINTENTIONAL-.” ALSO;* ANA~AINDIVIDUaCl WILL-HAVE .TO, GET, A .JUDGEMENT

P:fIN :COURT- BEFORE" A "CLAIMTAGAINSTHtHE. SURETY FUND..,CAN BE. FILED. .. "
at*prpqpkjT '-AN*AHMTNTRTRAT-TVP- "HFARYKi'f"'TR«RFDIIRFDIT' THFPF ARF

SPEAKING OF PUBLIC DISCUSSION. =T WAS SUPRISED AND THEN SHOCKED

BY THE ACTION OF. THE HOUSE™ LABOR"COMMITTEE ON THIS BILL. IT

WAS INTRODUCED BY .THE LABOR COMMITTEE ON MARCH 26TH. EIGHT DAYS
LATER.THEY HELD A TELECONFERENCE®"HEARING (APRIL 3ND) AND""AT THE
END OF THE HEARING PASSEDATHE; BILLv.r T* I THE COMMITTEE";." T&\7 « 7
.UNDERSTAND THAT ITWAS A™UNANIMOUS.® 1 PASS BY THE MEMBERS OF THE.
Z.COMMITTEE PRESENT. -OTHERATHAN ;THE." TESTIMONY BY MS. ELIZABETH-""
"e"e"JOHNSON, AN ATTORNY WHO "HAS "CONDUCTED MANY OF THE ADMINISTRATIVE
HEARINGS ON SURETY FUND®" CLATMS ;y;THE MOST DISTINGUISHING FEATURE
OF THE HEARING WAS. WHAT]*!-"WOULD "DESCRIBE AS THE COMMITTEES LACK
OF UNDERSTANDING OF THE""BILL. "I™THINK THIS WILL BE SUPPORTED BY
THE REPORT OF THE HEARINB-;IF ONE"1S PREPARED. DURING THE HEARING
SEVERAL "OF THE COMMITTEE-MEMBERS ASKED THAT THOSE TESTIFYING
PROVIDE THEM WITH WRITTEN? COMMENTS SO THAT THEY COULD BETTER
UNDERSTAND .THE RELATIONS BETWEEN THE COMMENTS AND THE BILL.

THEIR ACTION IN PASSING THE BILL OUT OF THE COMMITTEE WITH A

DO PASS RECOMMENDATION MAKES THE~E REQUEST LUDICROUS.



WHY WAS THE BILL MOVED SO FAST? THE FOLLOWING IS MY GUESS. THE"®
LANGUAGE IN THE BILL WAS DEVELOPED BY THE ALASKA ASSOCIATION OF
REALTORS. I UNDERSTAND THAT IT WAS FIRST PRESENTED TO" THE STATE
REAL ESTATE COMMISSION FOR THEIR CONSIDERATION AT THEIR LAST
MEETING. I WAS ALSO TOLD BY A CURRENT PUBLIC MEMBER ON THE "o
COMMISSION THAT THE COMMISSION DECIDED TO STUDY THE PROPOSAL ~L*°
AND DETERMINE WHAT ACTION IT WOULD TAKE ON THE PROPOSAL v.Te"
AT THEIR NEXT MEETING. THIS 1S NOT AN UNUSAL ACTION FOR THE®"V*
COMMISSION. THE PROPOSAL NEXT SURFACED AS HB-705 AND A COMPANION
BILL IN THE SENATE. HOWEVER BEFORE THIS HAPPENED THE STATE V
REALTORS ASSOCIATION HELD ITS ANNUAL COCKTAIL PARTY FOR
LEGISLALTORS IN JUNEAU.

.1 HAVE SEE NO PROBLEM WITH THE LABOR COMMITTEE"S INTRODUCTION OF
HB-705. I ALSO SEE NO PROBLEM WITH THE LEGISLATORS ATTENDING THE
REALTORS ANNUAL COCKTAIL PARTY. REALTORS ARE CONSTITUENTS AND
DESERVE NO LESS. HOWEVER, I AM SHOCKED THAT A BILL WITH SUCH
POTENTIAL IMPACT ON THE PUBLIC WOULD BE-MOVED FROM THE
COMMITTEE WITH SO LITTLE REGARD FOR PUBLIC INPUT. |IF THE RECORD
IS CHECKED YOU WILL FIND THAT OF THE PERSONS IN ATTENDANCE AT
THE TELECONFERENCE HEARING (PERSONS ATTENDED AT FAIRBANKS,

HOMER AND ANCHORAGE) YOU WILL FIND THAT LESS THAT TEN PERCENT

WERE PERSONS, WERE NOT REAL ESTATE LICENSEES. THE HEARING WAS
SCHEDULED SO FAST THAT IT WAS NOT EVEN LISTED-ON THE WEEKLY ~
LIST OF HEARINGS MAILED OUT BY THE LEGISLATIVE AFFAIRS OFFICE.

WHY IS THE ASSOCIATION SO INTERESTED IN GETTING HB-705 PASSED.?
TESTIMONY AT THE HEARING INDICATED THAT THEY THINK THAT THE
SURETY FUND IS PAYING OUT TO MANY CLAIMS UNDER THE PRESENT
SYSTEM. A COMPARISION WAS MADE BETWEEN THE CLAIMS PAID BY THE
CALIFORNIA FUND AND OUR FUND TO EMPHASIS THIS. THEY FEEL THAT
THE HEARING OFFICE IS RESPONSIBLE FOR THIS. THIS IS ALSO
LUDICROUS SINCE THE HEARING OFFICE PRESENTS FINDINGS TO THE
COMMISSION (FIVE REAL ESTATE BROKERS AND TWO PUBLIC MEMBERS)
WHO CAN ADOPT, CHANGE OR REJECT THE FINDINGS. ALSO, SO FAR LESS
THAN 30 PERCENT OF THE CLAIMS FILED AGAINST THE FUND HAVE BEEN
PAID. THE PRESENT PROCESS GETS THE JOB DONE IN LESS THAN SIX
MONTHS. IF HB-705 PASSES THE PROCESS WILL GO BACK TO THE

civiL COURTS AN.HAVE TO COMPETE WITH OTHER MATTERS ON THE COURT
CALENDER.

THESE PROPOSED CHANGES HAVE THE POTENTIAL OF AFFECTING EVERY
PERSON WHO BUYS OR SELL REAL ESTATE IN ALASKA. IT SHOULD HAVE
MUCH MORE PUBLIC DISCUSSION. I WOULD ALSO SUGGEST THAT IT IS
IMPORTANT ENOUGH FOR THE STATE REAL ESTATE COMMISSION TO HOLD
A SPECIAL MEETING TO HOLD A PUBLIC HEARING ON THE CHANGES. 1
HAVE REQUESTED THAT THE CHAIRPERSON OF THE COMMISSION CALL A
“UBLIC HEARINGS ON THIS MATTER.
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