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M EMORANDUM

T0 All Members, House Labor and Commerce Committee
FROM: Roger Poppe, Committee Staff

DATE: February 28, 1985 Thursday

SUBJECT: Overview, HB 211

On February 29, 1985, the House Labor and Commerce Committee met in
Loom 102 of the Capitol Building on HB 211, An Act relating to
Contractor®s payment of bonds.

There was a bill submitted last year, HB 540 by Bettisworth, that
dealt with this issue, and received the support of ACC. Initially, this
bill said that workers or suppliers must make any claims against the
contractor within 10 days from the time that materials were furnished or
work commenced. The Department of Labor was opposed to this bill for
this and other points, and so the bill was revised, but it died in
Senate Judiciary.

The bill before you is in essence the revised version of HB 540
from last year, according to the Department of Labor. As it reads now,
it will not impact them and so they have no opposition to it.

Apparently, in the private sector, workers and suppliers can put a claim
against the property itself; this bill deals with the public sector,
where the only real recourse deals with putting a claim in against the
contractor®s bond.
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INTRODUCTION OF BILLS (House)(cont"d)

HB 210 (cont"d)

payment shall, subject to appropriation, be paid the the surviving
spouse by the right of survivorship unless a different beneficiary
is designated. If no spouse survives and no beneficiary 1is named
the lump sum shall be paid to the decedent"s estate. The payment
must include all permanent fund dividend contributions made by the
individual, plus interest, but shall not include any credits to the
account made following appropriations by the legislature to the
annuity investment fund or interest on the annuity credits (Senate
version provides for equitable distribution of the decedent®s lump
sum payment among the accounts of all individuals of the same

age) .

Introduced February 18 and referred to State Affairs, Judiciary,
Finance.

HOUSE BILL NO. 211. by Reps. Frank, Clocksin, M. W. Miller,
Navarre and Rieger. Would require a contractor who is bid—

ding on a state job that exceeds $100,000 to furnish a payment
bond for the protection of all persons who supply labor, mater—
ials, supplies or equipment (currently the bond must cover

people who supply labor and material). The bond becomes binding
upon the award of the contract. The person furnishing labor,
materials, supplies, or equipment who is not paid in full 90 days
after the work 1is completed or materials, supplies or equipment Iis
furnished, may sue on the payment bond for the amount unpaid at the
time of the suit (currently covers only lab and material).

Section outlining the rights of a contractor furnishing labor or
material 1is rewritten (AS 36 .<.5.020(b)) to more specifically spell
out the rights of a person who contracts with a subcontractor, but
who has no contractual relationship with the contractor. That
person has a right of action on the payment bond for materials,
supplies or equipment furnished if proper notice is given. Notice
must be given not later than 30 days after the first date on which
the materials, supplies or equipment were provided and must state
that the person has supplied or is supplying materials, supplies or
equipment for which the person may make a claim. The notice must
name the subcontractor and building or project for which materials,
etc., have been supplied, give a general description and must state
that the bond may be held for payment if the person supplying
materials, supplies or equipment 1is not paid.

The person contracting with the subcontractor also must give

notice not later than 90 days after the last day materials,

si pplies or equipment for which the claim is made, stating the name
of the subcontractor, the building or project and a description of
materials, and must state with substantial accuracy the amount
claimed.

Does not provide an effective date (takes effect 90 days after
Governor signs bill) .

Introduced February 18 and referred to Labor & Commerce, Judiciary,
Finance.



SECTIONAL ANALYSIS OF HB211: "An Act relating to contractors ” payment
bonds.™ By Frank, Clocksin, M.W. Miller, Navarre and Rieger

SECTION 1:

SECTION 2:

SECTION 3:

This section clarifies the current statutes by adding
supplies and equipment.

Any contractor, prior to entering into a contract
(exceeding $100,000) for construction, alteration or
repair, on any public project shall furnish

a performance bond and a payment bond. The payment bond
serves as protection for persons who supply labor,
materials, supplies and equipment to the subcontractor
for work provided for in the contract.

This section, as does section 1, clarifies the current
statutes by adding supplies and equipment.

In the event a person, who has furnished labor,

materials, equipment or supplies, has not been

paid in full by the subcontractor before 90 days after
the last day labor is performed or materials equipment or
supplies are furnished, the person may sue on the
contractors payment bond for the amount owed him.

This section changes the notice provisions in this
statute.

The present law only requires a notice 90 days after
material equipment or supplies were last provided. This
bill requires an additional notice be given to
contractors. This addition 1is a notice of right to claim
which must be made within 30 days of the first date
materials supplies or equipment were furnished (so that
contractors will be aware of potential claims against
their payment bond). Notice of actual claim is still
required within 90 days of the date materials, supplies
or equipment were last provided (as is currently in
statutes).

This bill would not affect persons supplying labor.
That is to say they would still have 90 days, after
the last date they supplied labor, to file a claim
without a requirement to provide prior notice.



Representative Steve Frank
February 15, 1985

Bill Summary:
"an act relating to contractor"s bonds" HB ZH

Under existing law on public projects, a person having no direct
contractual relationship with a general contractor, but who supplies
labor or material to a sub-contractor, may make a claim by giving the
general contractor written notice within 90 days from the last date on
which the person performed labor or furnished material. A general
contractor has no way of knowing who may have supplied materials to a
subcontractor. Accordingly, a general contractor has no easy way to
assure that a subcontractor has paid all his suppliers. Certification
by a subcontractor that all labor and materialmen have been paid is no
assurance if the certifying subcontractor is or becomes insolvent. The
only "iron clad" safeguard for a general contractor is to delay payment
to all subcontractors until 90 days after they have supplied labor or
materials. This solution does little to harmonize relations and
increase cooperation between general contractors and subcontractors.

The change proposed in the bill will not preclude claims of a sub—
contractor™s supplier against a general contractor®s payment bond.
However, timely notice to the general contractor of the supplier®s
status will becci;. prerequisite to filing a claim. This notice
requirement will jw a general contractor to ensure that a subcon-—
tractor has paid ail suppliers.

As proposed, a general contractor will know which persons may possibly
have claims against his payment bond prior to a claim being made. Under
existing law, a general contractor cannot determine, in advance of a
claim being filed, which persons, may be eligible to file a claim.

The proposed revisions will still provide protection to the subcon—
tractor"s material and equipment suppliers however, to take advantage of
that protection, the material and equipment suppliers must take the
initiative in assuring that the contractor is aware of their existence.

The bill will put some responsibility on the supplier, because they are
the beneficiary of the system. These suppliers are business people with
the ability to provide notice as a normal part of a business transaction
and it should not be an undue burden on the supplier.

NOTE: This bill would not affect persons supplying labor to a sub-—
contractor. That is to say they would still have 90 days, after the
last date they supplied labor, to file claim without a requirement to
provide prior notice.
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Bill No .

Title

House gill Ho. 211 N dte February 26, 1985

"An Act relating to contractors® payment Cont&Ct. £ jieen piate

bonds."" 465-2700
Bob Bacolas
465-4870

House Bill No. 211 makes editorial changes to provisions in Title Zi with
respect to action against a contractor®s payment bond by persons performing
labor for subcontractors on public construction projects.

The bill also contains a number of more significant changes to Title 36 W/ith
respect to action against a contractor®s payment bond by persons who furnish
materials, supplies, or equipment to subcontractors on public construction
projects. Inasmuch as persons who furnish materials, supplies or equipment on
public construction projects fall outside of the department®s authority or
responsibility as far as collection of monies due them, we have no comments on
these particular provisions.

The Department®s position on House Bill 211 is neutral. It will not have a
fiscal impact on the Department.

APPROVED:

- 7
Jim Robison, Commissioner
Department of Laboi
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February 26, 1985

Representative Mike Navarre
House Labor & Commerce Committee

Juneau, Alaska 99801
Dear Sir:

The Lictle Miller Act provides for employees, all tiers of subcontractors,
suppliers and materialmen to seek relief by filing a lien against the general
contractor™s payment bond on public works projects,, if such notice is filed
within 90 days of the last acts or charges, As the law now 6tands these
people are allowed to seek this relief regardless of the circumstances,
Including negligence on their part, disputes,or any other reason if they

have not been paid.

Tn many instances the projects are completed and paid in full by the general
contractor before this ninety day period expires.

A case that happened to our company which 1is still in litigation, documentation
can and will be furnished if you request, happened like this. A subcontractor
on one of our projects leased a piece of equipment from an equipment dealer.
The equipment was leased for a minimum guaranteed ninety days with option to
purchase within the ninety days, A major portion of the lease payments to
apply to the purchase if the purchase option was exercised. Our company was
noc privy to this agreement.

Seven and one half months after che equipment arrived Jobsite we received
notice from the equipment dealer of non payment and of his intent to file
lien against our bond. At that time the subcontractor had received all
monies due him on this contract. We feel that if the notifications of intent
was require! to be filed sooner, say within 15 days of the first act or
charge that proDloms such as this would not happen or if they did it would

be negligence on che part of the peneral contractor instead of the equipment
dealer>who, ir. this case will probably win this litigation.

Your help in correcting this deficiency in the Lictle Miller Act would be
greacly appreciated.

If there are any questions please call.

Very truly yours,

wi+/ v<b
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