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P R E F A C E
“To preserve liberty, it is essential that the whole body of 

the people always possess arms, and be taught alike, espe­
cially when young, how to use them.” (Richard Henry Lee, 
Virginia delegate to the Continental Congress, initiator of 
the Declaration of Independence, and member of the first 
Senate, which passed the Bill of Rights J

“The great object is that every man be armed . . . Every­
one who is able may have a ^un." (Patrick Henry, in the 
Virginia Convention on the ratification of the Constitu­
tion.)

“The advantage of being armed . . . the Americans pos­
sess over the people of all other nations . . . Notwithstand­
ing the military establishments in the several Kingdoms of 
Eu. pe, which are carried as Car as the public resources 
will bear, the governments are afraid to trust the people 
with arms.” (James Madison, author of the Bill of Rights, 
in his Federalist Paper No. 26.)

“A well regulated Militia, being necessary to the security 
of a free .State, the right of the people to keep and bear 
Arms, shall not be infringed.” (Second Amendment to the 
Constitution.)

In my studies as an attorney and as a United States Senator, I 
have constantly been amazed by the indifference or even hostility 
shown the Second Amendment by courts, legislatures, and com­
mentators. James Madison would be startled to hear that his recog­
nition of a right to keep and bear arms, which passed the House by 
a voice vote without objection and hardly a debate, has since been 
construed in but a single, and most ambiguous, Supreme Court 
decision, whereas his proposals for freedom of religion, which he 
made reluctantly out of fear that they would be rejected or nar­
rowed beyond use, and those for freedom of assembly, which passed 
only after a lengthy and bitter debate, are the subject of scores of 
detailed and favorable decisions. Thomas Jefferson, who kept a 
veritable armor}’ of pistols, rifles and shotguns at Monticello, and 
advised his nephew to forsake other sports in favor of hunting, 
would be astounded to hear supposed civil libertarians claim fire­
arm ownerhsip should be restricted. Samuel Adams, a handgun 
owner who pressed for an amendment stating that the “Constitu­
tion shall never be construed . . .  to prevent the people of the 
United States who are peaceable citizens from keeping their own 
arms,” would be shocked to hear that his native state today im­
poses a year’s sentence, without probation or parole, for carrying a 
firearm without a police permit.

(V)



This is not to imply that courts have totally ignored the impact 
of the Second Amendment in the Bill of Rights. No fewer than 
twenty-one decisions by the courts of our states have recognized an 
individual right to keep and bear arms, and a majority of these 
have not only recognize ’ the right but invalidated laws or regula­
tions which abridged it. Yet in all too many instances, courts or 
commentators have sought, for reasons only tangentially related to 
constitutional history, to construe this right out of existence. They 
argue that the Second Amendment’s words “right of the people'' 
mean “a right of the state’’—apparently overlooking the impact of 
those same words when used in the First and Fourth Amendments. 
The "right of the people" t( assemble or to be free from unreason­
able searches and seizures is not contested as an individual guaran­
tee. Still they ignore consistency and claim that the right to “bear 
arms” relates only to military uses. This not only violates a consist­
ent constitutional reading of “righ; of the people" but also ignores 
that the second amendment protects a right to “keep” arms. These 
commentators contend instead that the amendment s preamble re­
garding the necessity of a "well regulated militia . . .  to a free 
state” means that the right to keep and bear arms applies only to a 
National Guard. Such a reading falls to note that the Framers used 
the term "militia” to relate to every citizen capable of bearing 
arms, and that Congress has established the present National 
Guard under its power to raise armies, expressly stating that it 
was not doing so under its power to organize and arm the militia.

When the first Congress convened for the purpose of drafting a 
Bill of Rights, it delegated the task to James Madison. Madison aid 
not write upon a blank tablet. Instead, he obtained a pamphlet 
listing the State proposals for a bill of rights and sought to produce 
a briefer version incorporating all the v .a l proposals of these. His 
purpose was to incorporate, not distinguish by technical changes, 
proposals such as that of the Pennsylvania minority, Sj m Adams, 
or the New Hampshire delegates. Madison proposed among other 
rights that “That right of the people to keep and bear arms shall 
not be infringed; a well armed and well regulated militia being the 
best security of a free country; but no person religiously scrupulous 
of bearing arms shall be compelled to render military service in 
person.” In the House, this was initially modified so that the 
militia clause came before the proposal recogniz:ng the right. The 
proposals for the Bill of Rights were then trimmed in the interests 
of brevity. The conscientious objector clause was removed following 
objections by Elbridge Gerry, who complained that future Congress­
es might abuse the exemption to excuse everyone from military 
service.

The proposal finally passed the House in its present form: “A 
well regulated militia, being necessary to the security of a free 
state, the right of the people to keep and bear arms, shall not be 
infringed.:” In this form it was submitted into the Senate, which 
passed it the following day. The Senate in the process indicated its 
intent that the right be an individual one, for private purposes, by 
rejecting an amendment which would have limited the keeping and 
bearing of arms to bearing “For the common defense”.

The earliest American constitutional commenta<.or j  concurred in 
giving this broad reading to the amendment. When St. George

V I



Tucker, later Chief Justice of the Virginia Supreme Court, in 1803 
published an edition of Blacks^one annotated to American law, he 
followed Blackstone’s citation of the right of the subject “of having 
arms suitable to their conoition and degree, and such as are al­
lowed by law” with a citation to the Second Amendment, “And this 
without any qualification as to their condition or degree, as is the 
case in the British government." William Rawle’s “View of the 
Constitution” published in Philadelphia in 1825 noted that under 
the Second Amendment: “The prohibition is general. No clause in 
the Constitution could by a rule of construction be conceived to 
give to Congress a power to disarm the people. Such a flagitious 
attempt could only be made under some general pretense by a 
state legislature. But if in blind pursuit of inordinate power, either 
should attempt it, this amendment may be appealed to as a re­
straint on both.” The Jefferson papeis in the Library of Congress 
show that both Tucker and Rawle were friends of, and corre­
sponded with, Thomas Jefferson. Their views are those of contem­
poraries of Jefferson, Madison and others, and are entitled to spe­
cial weight. A few years later, Joseph Story in his "Commentaries 
on the Constitution” considered the right to keep and bear arms as 
“the palladium of the liberties of the republic", which deterred 
tyranny and enabled the citizenry at large to overthrow it should it 
come to pass.

Subsequent legislation in the second Congress likewise supports 
the interpretation of the Second Amendment that creates an indi­
vidual right. In the Militia Act of 1792, the second Congress de­
fined “militia of the United States” to include almost every free 
adult male in the United States. These persons were obligated by 
law to possess a firearm and a minimum supply of a m m un it ion  
and military equipment. This statute, incidentally, remained in 
effect into the early years of the present century as a legal require­
ment of gun ownership for most of the population of the United 
States. There can be little doubt from this that when the Congress 
and the people spoke of a "militia”, they had reference to the 
traditional concept of the entire populace capable of bearing arms, 
and not to any formal group such as what is today called the 
National Guard. The purpose was to create an armed citizenry, 
wh; h the political theorists at the time considered essential to 
ward off tvranny. From this militia, appropriate measures might 
create a ‘ well regulated militia” of individuals trained in their 
duties and responsibilities as citizens and owners of firearms.

If gun laws in fact worked, the sponsors of this type of legislation 
should have no difficulty drawing upon long lists of examples of 
crime rates reduced by such legislation. That they cannot do so 
after a century and a half of trying—that they must sweep under 
the rug the southern attempts at gun control in the 1870-19P 
period, the northeastern attempts L the 1920-1939 period, the 
attempts at both Federal and State levels in 1965-1976—-establishes 
the repeated, complete and inevitable failure oi gun laws to control 
serious crime.

Immediately upon assuming chairmanship of the Subcommittee 
on the Constitution, I sponsored the report which follows as an 
effort to study, rather than ignore, the history of the controversy 
over the right to keep and bear arms. Utilizing the research capa-
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bilities of the Subcommittee on the Constitution, the resources of 
the Library of Congress, and the assistance of constitutional schol­
ars such as Mary Kaaren Jolly, Steven Halbrook, and David T. ‘ 
Hardy, the subcommittee has managed to uncover information on 
the right to keep and bear arms which documents quite clearly its 
status as a major indi idual right of American citizens. We did not 
guess at the purpose of the British 1689 Declaration of Rights: we 
located the Journals of the House of Commons and private notes of 
the Declaration’s sponsors, now dead for two centuries. We did not 
make suppositions as to colonial interpretations of that Declara­
tion's right to keep arms; we examined colonial newspapers which 
discussed it. We did not speculate as to the intent of the framers of 
the second amendment; we examined James Madison’s drafts for it, 
his handwritten outlines of speeches upon the Bill of Rights, and 
discussions of the second amendment by early scholars who were 
personal friends of Madison, Jefferson, and Washington and 'wrote 
while these still lived. What the Subcommittee on the Constitution 
uncovered was clear—und long-lost—proof that the second amend­
ment to our Constitution was intended as an individual right of the 
American citizen to keep and carry arms in a peaceful manner, for 
protection of himself, his family, and his freedoms. The summary 
of our research and findings forms the first portion of this report.

In the interest of fairness and the presentation of a complete 
picture, we also invited groups which were likely to oppose this 
recognition of freedoms to submit their views. The statements of 
two associations who replied are reproduced here following the 
report of the Subcommittee. The Subcommittee also invited state­
ments by Messrs. Halbrook and Hardy, and by the National Rifle 
Association, whose statements likewise follow our report.

When I became chairman of the Subcommittee on the Constitu­
tion, I hoped that I would be able to assist in the protection of the 
constitutional rights of American citizens, rights which have too 
often been eroded in the belief that government could be relied 
upon for quick solutions to difficult problems.

Both as am American citizen and as a United States Senator I 
repudiate this view. I likewise repudiate the approach of :hose who 
believe to solve American problems you simply become something 
other than American. To my mind, the uniqueness of our free 
institutions, the fact that an American citizen can boast freedoms 
unknown in any other land, is all the more reason to resist any 
erosion of our individual rights. When our ancestors forged a land 
“conceived in liberty”, they did 30 with musket and rifle. When 
they reacted to attempcs to dissolve their free institutions, and 
established their identity as a free nation, they did so as a nation 
of armed freemen. When they sought to record forever a guarantee 
of their rights, they devoted one full ame.idment out of ten to 
nothing but the protection of their right to keep and bear arms 
against government interference. Under my chairmanship the Sub­
committee on the Constitution will concern itself w.ch a proper 
recognition of, and respect for, this right most valued by free men.

O r r in  G. H a t c h , 
Chairman, 

Subcommittee on the Constitution.January 20, 1982.



The right to bear arms is a tradition with deep roots in Ameri­
can society. Thomas Jefferson proposed that “no free man shall 
ever be debarred the use of arms,’ and Samuel Adams called for 
an amendment banning any law "to prevent the people of the 
United States who are peaceable citizens from keeping their own 
arms." The Constitution of the State of Arizona, for example, rec­
ognizes the "right of an individual citizen to bear arms in defense 
of himself or the State."

Even though the tradition has deep roots, its application to 
modem America is the subject of intense controversy. Indeed, it is 
a controversy into which the Congress is beginning, once again, to 
immerse itself. I have personally been disappointed that so impor­
tant an issue should have generally been so thinly researched and 
so minimally debated both in Congress and the courts. Our Su­
preme Court has but once touched on its meaning at the Federal 
level and that decision, now nearly a half-century old, is so ambigu­
ous that any school of thought can find some support in it. All 
Supreme Court decisions on the second amendment s application to 
the States came in the last century, when constitutional law was 
far different than it is today. As ranking minority member of the 
Subcommittee on the Constitution, I, therefore, welcome the effort 
which led to this report—a report based not only upon the inde­
pendent research of the subcommittee staff, but also upon full and 
fair presentation of the cases by all interested groups and individ­
ual scholars.

I personally believe that it is necessary for the Congress to 
amend the Gun Control Act of 1968. I welcome the opportunity to 
introduce this discussion of how best these amendm .-nts might be 
made.

The Constitution subcommittee staff has prepared this mono­
graph bringing together proponents of both sides of the debate over 
the 1968 Act. I believe that the statements contained herein pre­
sent the arguments fairly and thoroughly. I commend Senator 
Hatch, chairman of the subcommittee, for having this excellent 
reference work prepared. I am sure that it will be of great assist­
ance to the Congress as it debates the second amendment and 
considers legislation to amend the Gun Control Act.

D e n n is  D eCo n c in i ,
Ranking Minority Memuer.

Subcommittee on the Constitution.
J a n u a r y  20, 1982.
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The right to keep and bear arms as a part of English and 
American law antedates not only the Constitution, but also the 
discovery of firearms. Under the laws of Alfred the Great, whose 
reign began in 872 A.D., all English citizens from the nobility to 
the peasants were obliged to privately purchase weapons and be 
available for military duty.[l] This was in sharp contrast to the 
feudal system as it evolved in Europe, "under which armament and 
military duties were concentrated in the nobility. The body of 
armed citizens were known as the “fyrd”.

While a great many of the Saxon rights were abridged following 
the Norman conquest, the right and duty of arms possession was 
retained. Under the Assize of Arms of 1181, “the whole community 
of freemen" between the ages of 15 and 40 were required by law to 
possess certain arms, which were arranged in- proportion to their 
possessions.[2] They were required twice a year to demonstrate to 
Royal officials that they were appropriately armed. In 1253, an­
other Assize of Arms expanded the duty of armament to include 
not only freemen, but also villeins, who were the English equiva­
lent of serfs.' Now all “citizens, burgesses, free tenants, villeins and 
others from 15 to 60 years of age” were obliged-to be armed.[3] 
While on the Continent the villeins were regarded as little more 
than animals hungering for rebellion, the English legal system not 
only permitted, but affirmatively required them, to be armed.

The thirteenth century saw further definitions of this right as 
the long bow, a formidable armor-piercing weapon, became increas­
ingly the mainstay of British national policy. In 1285, Edward I 
commanded that all persons comply with the earlier Assizes and 
^dded that “anyone else who can afford them shall keep bows and 
arrows".[4] The right of armament was subject only to narrow 
limitations. In 1279, it was ordered that those appearing in Parlia­
ment or other public assemblies “shall come without all force and 
armor, well and peaceably”.[5] In 1328, the statute of Northampton 
ordered that no one use their arms in “affray of the peace, nor to 
go nor ride armed by day or by night in fairs, markets, nor in the 
presence of the justices or other ministers”.[6] English courts con­
strued this ban consistently with the general right of private arma­
ment as applying only to wearing of arms “accompanied with such 
circumstances as are apt to terrify the people”.[7] In 1369, the King 
ordered that the sheriffs of London require all citizens "at leisure 
time on holidays" to “use in their recreation bowes and arrows” 
and to stop all other games which might distract them from this 
practice.[8]

The Tudor kings experimented with limits upon specialized 
weapons—mainly crossbows and the then-new firearms. These 
measures were not intended to disarm the citizenry, but on the 
contrary, to prevent their being diverted from longbow practice by

(l)
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sport with other weapons which we~e considered less effective. 
Even these narrow measures were shortlived. In 1503, Henry VII 
limited shooting (hut not possession) of crossbows to these with 
land worth 200 marks annual rental, but provided an exception for 
those who "shote owt of a howse for the lawefull defens of the 
sarae”.[9] In 1511, Henry VIII increased the property requirement 
to 300 marks. He also expanded the requirement of longbow owner­
ship, requiring all citizens to “use ana exercyse shootyng in long- 
bowes, and also have a bowe and arrowes contynually” in the 
bouse.(10] Fathers were required by law to purchase bows and 
arronre for their sons between the age of 7 and 14 and to train 
them in longbow use.

In 1514 the ban on crossbows was extended to include fire- 
arms.[ll] But in 1533, Henry reduced the property qualification to 
100 pounds per year; in 1541 he limited it to possession of small 
firearms (“of the length of one hole yard" for some firearms and 
“thre quarters of a yarde” for others)(12] and eventually he re­
pealed the entire statute by prociamation.(13] The later Tudor 
monarchs continued the system and Elizabeth added to it by creat­
ing what came to be known as “train bands”, selected portions of 
the citizenry chosen for special training. These trained bands were 
distinguished from the “militia”, which term was first used during 
the Spanish Armada crisis to designate the entire of the armed 
citizenry.[14]

The militia continued to be a pivotal force in the English politi­
cal system. The British historian Charles Oman considers the exist­
ence of the armed citizenry to be a major reason for the modera­
tion of monarchical rule in Great Britain; "More than once he 
[Henry VlllJ had to restrain himself, when he discovered that the 
general feeling of his subjects was against him. . . . His ‘gentlemen 
pensioners' and his yeomen of the guard were but a handful, and 
bills or bows were in every farm and cottage”.[15]

When civil war broke out in 1642, t. e critical issue was whether 
the King or Parliament had the right to control the militia.[16] The 
aftermath of the civil war saw England in temporary control of a- 
military government, which repeatedly dissolved P? liament and 
authorized its officers to “search for, and seize all aims” owned by 
Catholics, opponents of the government, “or any other person 
whom the commissioners had judged dangerous to the peace of this 
Commonwealth'' .[17]

The military government ended with the restoration of Charles
II. Charles in turn opened his reign with a variety of repressive 
legislation, exnanding the definition of treason, establishing press 
censorship and ordering his supporters to form their own troops, 
“the officers to be numerous, disaffected persons watched and not 
allowed ‘a  assemble, and their arms seized” .[18] In 1662, a Militia 
Act was enacted empowe ing officials “to search for and seize all 
arms in the custody or possession of any person or persons whom 
the said lieutenants or any two or more of their deputies shall 
judge dangerous to the leace of the kingdom”.[19] Gunsmiths were 
ordered to deliver to the government lists of all pui chasers.[20] 
These confiscations were continued under James II, who directed 
them particularly against the Irish population: “A though the
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country was infested by predatory bands, a Protestant gentleman 
could scarcely obtain permission to keep a brace of pistols.” [21] 

In lb6S, the government of James was overturned in a peaceful 
uprising which came to be known as “The Glorious Revolution”. 
Parliament resolved that James had abdicated and promulgated a 
Declaration of Rights, later enacted as the Bill of Rights. Before 
coronation, his successor William of Orange, was required to swear 
to respect these rights. The debates in the House of Commons over 
this Declaration of Rights focused largely upon the disarmament 
under the 1662 Militia Act. One member complained that “an act 
of Parliament was made to disarm all Englishmen, who the lieu­
tenant should suspect, by day or night, by force or otherwise—this 
was done in Ireland for the sake of putting arms into Irish hands.” 
The speech of another is summarized as “militia bill—power to 
disarm sill England—now done in Ireland.” A third complained 
“Arbitrary power exercised by the ministry. . . . Militia—imprison­
ing without reason; disarming—himself disarmed.” Yet another 
summarized his complaints “Militia Act—an abominable thing to 
disarm the nation. . . ."[22]

The Bill of Rights, as drafted Ln the House of Commons, simply 
provided that “the acts concerning the militia are grievous to the 
subject” and that "it is necessary for the public Safety that the 
Subjects, which are Protestants, should provide and keep arms for 
the common defense; And that the Arms which have been seized, 
and taken from them, be restored." [23] The House of Lords 
changed this to make it a more positive declaration of an individu­
al right under English law: “That the subjects which are Protes­
tant may have arms for their defense suitable to their conditions 
and as allowed by law.” [24] The only limitation was on ownership 
by Catholics, who at that time composed only a few percent of the 
British population and were subject to a wide variety of punitive 
legislation. The Parliament subsequently made clear what it meant 
by "suitable to their conditions and as allowed by law ’. The poorer 
citizens had been restricted from owning firearms, as well as traps 
and other commodities useful tor hunting, by the 1671 Game Act. 
Following the Bill of Rights, Parliament reenacted that statute, 
leaving its operative parts unchanged with one exception—which 
removed the word “guns” from the list of items forbidden to the 
poorer citizens.[25] The right to keep and bear arms would hence­
forth belong to all English subjects, rich and poor al ike.

In the colonies, availability of hunting and need for defense led 
to armament statutes comparable to those of the early Saxon 
times. In 1623, Virginia forbade its colonists to travel unless they 
were “well armed”; in 1631 it required colonists to engage in target 
practice on Sunday and to “bring their peeces to church.”[26] In 
1658 it required every householder to have a functioning firearm 
within his house and in 1673 its laws provided that a citizen who 
chimed he was too poor to purchase a firearm would have one 
pi rchased for him by the government, which would then require 
him to pay a reasonable price when able to do so.[27] In Massachu­
setts, the first session of the legislature ordered that not only 
freemen, but also indentured servants owm firearms and in 1044 it 
imposed a stem 6 shilling fine upon any citizen who was net 
armed.[28]



When the British government began to increase its military pres­
ence in the colonies in the mid-eighteenth century, Massachusetts 
responded by calling upon its citizens to arm themselves in defense. 
One colonial newspaper argued that it was impossible to complain 
that his act was illegal since they were ’“British subjects, to whom 
the privilege of possessing arms is expressly recognized by the Bill 
of Rights'’ while another argued that this ’“is a natural right which 
the people have reserved to themselves, confirmed by the Bill of 
Rights, to keep arms for their own defense’’.[29] The newspaper 
cited Blackstone's commentaries on the laws of England, which had 
listed the "having and using arms for self preservation and de­
fense" among the “absolute rights of individuals." The colonists 
felt they had an absolute right at common law to own firearms.

Together with freedom of the press, the right to keep and bear 
arms became one of the individual rights most prized by the colo­
nists. When British troops seized a militia arsenal in September, 
1774, and incorrect rumors that colonists had been killed spread 
through Massachusetts, 60,000 citizens took up aims.[30] A few 
months later, when Patrick Henry delivered his famed “‘Give me 
liberty or give me death" speech, he spoke in support of a proposi­
tion “that a well regulated militia, composed of gentlemen and 
freemen, is the natural strength and only security of a free govern­
ment. . . Throughout the following revolution, formal and infor 
mal units of armed citizens obstructed British communication, cut 
off foraging parties, and harassed the thin y stretched regular 
forces. When seven states adopted state “bil7- of rights" following 
the Declaration of Independence, each of those bills of rights pro­
vided either for protection of the concept of a militia or for an 
express right to keep and bear arms.[31]

Following the revolution but previous to the adoption of the 
Constitution, debates over militia proposals occupied a large part of 
the policital scene. A variety of plans were put forth by figures 
ranging from George Washington to Baron von Steuben.[32] All of 
the proposals called for a general dut” of all citizens to be armed, 
although some proposals (most notably von Steuben’s) also empha­
sized a “select militia” which would be paid for its services and 
given special training. In this respect, this “select militia” was the 
successor of the “trained bands” and the predecessor of what is 
today the “national guard". In the debates over the Constitution, 
von Steuben's proposals were criticized as undemocratic. In Con­
necticut one writer complained of a proposal chat “this looks too 
much like Baron von Steuben’s militia, by which a standing army 
was meant and intended. ”[33] In Pennsylvania, a delegate rgued 
“Congress may give us a select militia which will, in fact, be a 
standing army—or Congress, afraid of a general militia, may say 
there will be no militia at all. When a select militia is formed, the 
people in general may be disarmed. "[34] Richard Henry Lee. in his 
widely read pamphlet “Letters from the F°deral Farmer to the 
Republican” worried that the people might be disarmed “by model­
ing the militia. Should one fifth or one eighth part of the people 
capable of bearing arms be made into a select militia, as has been 
proposed, and those the young and ardent parts of the community, 
possessed of little or no property, the former will answer all the 
purposes of an army, while the latter will be defenseless." He



proposed that “the Constitution ought to secure a genuine, and 
guard against a select militia,” adding that “to preserve liberty, it 
is essential that the whole body of the people always possess arms 
and be taught alike, especially when young, how to use thorn.”[35] 

The suspicion of select militia units expressed in these passages 
is a clear indication that the framers of the Constitution did not 
seek to guarantee a State right to maintain formed groups similar 
to the National Guard, but rather to protect the right of individual 
citizens to keep and bear arms. Lee, in particular, sat in the Senate 
wiiich approved the Bill of Rights. He would hardly have meant 
the second amendment to apply only to the select militias he so 
feared and disliked.

Other figures of the period were of like mind. In the Vi/ginia 
convention, George Mason, drafter of the Virginia Bill of R.ghts, 
accused the British of having plotted “to disarm the people —that 
was the best and most effective way to enslave them”, wh;je Pat­
rick Henry oberved that “The great object is that every nan be 
armed” and "everyone who is able may have a gun”.[36]

Nor were the- antifederalist, to whom we owe credit for a Bill of 
Rights, alone on this account. Federalist arguments also provide a 
source of support foi an individual rights view. Their arguments in 
favor of the proposed Constitution also relied heavily upon univer­
sal armament. The proposed Constitution had been heavily criti­
cized for its failure to ban or even limit standing armies. Unable to 
deny this omission, the Constitution’s supporters frequently argued 
to the people that the universal armament of Americans made 
such limitations unnecessary. A pamphlet written by Noah Web­
ster, aimed at swaying Pennsylvania toward ratification, observed

Before a standing army can rule, the people must be 
disarmed; as they are in almost every kingdom in Europe.
The supreme power in America cannot enforce unjust laws 
by the sword, because the whole body of the people are 
armed, and constitute a force superior to any band of 
regular troops that can be, on any pretense, raised in the 
United States.[37]

In the Masssachusetts convention, Sedgwick echoed the same 
thought, rhetorically asking if an oppressive army could be formed 
or “if raised, whether they could subdue a Nation of freemen, who 
know how to prize liberty, and who have arms in their hands?"[38] 
T' Federalist Paper 46, Madison, later author of the Second Amend- 

•i_.t, mentioned “The advantage of being armed, which the 
- mericans possess over the people of all other countries” and that 
“notwithstanding the military establishments in the several king­
doms of Europe, which are carried as far as the public resources 
will bear, the governments are afraid to trust the people with 
arms."

A third and even more compelling case for an individual rights 
perspective on the Second Amendment comes from the State de­
mands foi a bill of rights. Numerous state ratifications called for 
adoption of a Bill of Rights as a part of the Constitution. The first 
such call came from a group of Pennsylvania delegates. Thei> 
proposals, which were not adopted but had a critical effect on 
future debates, proposed among other rights that “the people have
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a right to bear arms for the defense of themselves and their own 
state, or the United States, or for the purpose of killing game; and 
no law shall be passed for disarming the people or any of them, 
unless for crimes committed, or a real danger of public injury from 
individuals.’’[39] In Massachusetts, Sam Adams unsuccessfully 
pushed for a ratification conditioned on adoption of a Bill of Rights, 
beginning with a guarantee “That the said Constitution shall never 
be construed to authorize Congress to infringe the just liberty of 
the press or the rights of conscience; or to prevent the people of the 
United States who are peaceable citizens from keeping their own 
arms. . . .”[40] When New Hampshire gave the Constitution the 
ninth vote needed for its passing into effect, it called for adoption 
of a Bill of Rights which included the provision that “Congress 
shall never disarm any citizen unless such as are or have been in 
actual rebellion”.[41] Virginia and North Carolina thereafter called 
for a provision “that the people have the right to keep and bear 
arms; that a well regulated militia composed of the body of the 
people trained to arms is the proper, natural and safe defense of a 
free state.”[42]

When the first Congress convened for the purpose of drafting a 
Bill of Rights, it delegated the task to James Madison. Madison did 
not write upon a blank tablet. Instead, he obtained a pamphlet 
listing the State proposals for a Bill of Rights and sought to pro­
duce a briefer version incorporating all the vital proposals of these. 
His purpose was to incorporate, not distinguish by technical 
changes, proposals such as that of the Pennsylvania minority, Sam 
Adams, and the New Hampshire delegates. Madison proposed among 
other rights that:

“The right of the people to keep and bear arms shall not 
be infringed; a well armed and well regulated militia being 
the best security of a free country; but no person religious­
ly scrupulous of bearing arms shall be compelled to render 
military service in person. ”[43]

In the House, this was initially modified so that the militia 
clause came before the proposal recognizing the right. The propos­
als for the Bill of Rights were then trimmed in the interests of 
brevity. The conscientious objector clause was removed following 
objections by Elbridge Gerry, who complained that future Congress­
es might abuse the exemption for the scrupulous to excuse every­
one from militia service.

The proposal finally passed the House in its present form: “A 
well regulated militia, being necessary to the security of a free 
state, the right of the people to keep and bear arms, shall not be 
infringed.” In this form it was submitted into the Senate, which 
passed it the following day. The Senate in the process indicated its 
intent that the right be am individual one, for private purposes, by 
rejecting an amendment which would have 1; ced the keeping and 
bearing of arms to bearing “for the common uefense”.

The earliest American constitutional commentators concurred in 
giving this broad reading to the amendment. When St. George 
Tucker, later Chief Justice of the Virginia Supreme Court, in 1803 
published an edition of Blackstone annotated to American law, he 
followed Blackstone's citation of the right of the subject “of having
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arms suitable to their condition and degree, and such as are al­
lowed by law” with a citation to the Second Amendment, “And this 
without any qualification as to their condition or degree, as is the 
case in the British govemment”.[44] William Rawle’s "View of the 
Constitution” published in Philadelphia in 1825 noted that under 
the Second .Amendment

The prohibition is general. No clause in the Constitution 
could by a rule of constuction be conceived to give to 
Congress a power to disarm the people. Such a flagitious 
attempt could only be made under some general pretense 
by a state legislature. But if in blind pursuit of inordinate 
power, either should attempt it, this amendment may be 
appealed to as a restraint on both.”[45]

The Jefferson papers in the Library of Congress show that both 
Tucker and Rawle were friends of, and corresponded with Thomas 
Jefferson. This suggests that their assessment, as contemporaries of 
the Constitution’s drafters, should be afforded special considera- 
tion.

Later commentators agreed with Tucker and Rawle. For in­
stance, Joseph Story in his “Commentaries on the Constitution” 
considered the right to keep and bear arms as “the palladium of 
the liberties of the republic”, which deterred tyranny and enabled 
the citizenry at large to overthrow it should it come to pass.[46]

Subsequent legislation in the Second Congress likewise supports 
the interpretation of the second amendment that creates an indi­
vidual right. In the Militia Act of 1792, the second Congress de­
fined “militia of the United States” to include almost every free 
adult male in the United States. These persons were obligated by 
law to possess a firearm and a minimum supply of ammunition 
and military equipment.[47] This statute, incidentally remained in 
effect into the early years of the present century as a legal require­
ment of gun ownership for most of the population of the United 
States. There can be little doubt from this that when the Congress 
and the people spoke of a “militia”, they had reference to the 
traditional concept of the entire populace capable of bearing arms, 
and not to any formal group such as what is today called the 
National Guard. The purpose was to create an armed citizenry, 
such as the political theorists at the time considered essential to 
ward off tyranny. From this militia, appropriate measures might 
create a “well regulated militia” of individuals trained in their 
duties and responsibilities as citizens and owners of firearms.

The Second Amendment as such was rarely litigated prior to the 
passage of the Fourteenth Amendment. Pnor to that time, most 
courts accepted that the commands of the federal Bill of Rights did 
not apply to the states. Since there was no ederal firearms legisla­
tion at this time, there was no legislation which was directly sub­
ject to the Second Amendment, if the accej ted interpretations were 
followed. However, a broad variety of sta e legislation was struck 
down under state guarantees of the righ' to keep and bear arms 
and even in a few cases, under the Seer ad Amendment, when it 
came before courts which considered the federal protections appli­
cable to the states. Kentucky in 1813 enacted the first carrying 
concealed weapon statute in the United States; in 1822, the Ken-
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tucky Court of Appeals struck down the law as a violation of the 
state constitutional protection of the right to keep and bear arms: 
“And can there be entertained a reasonable doubt but the provi­
sions of that act import a restraint on the right of the citizen to 
bear arms? The court apprehends it not. The right existed at the 
adoption of the Constitution; it then had no limit short of the 
moral power of the citizens to exercise it, and in fact consisted of 
nothing else but the liberty of the citizen to bear arms.''[48] On the 
other hand, a similar measure was sustained in Indiana, not upon 
the grounds that a right to keep and bear arms did not apply, but 
rather upon the notion that a statute banning only concealed car­
rying still permitted the carrying of arms and merely regulated 
one possible way of carrying them.[49] A few years later, the Su­
preme Court of Alabama upheld a similar statute but added “We 
do not desire to be understood as maintaining, that in regulating 
the manner of wearing arms, the legislature has no other limit 
than its own discretion. A statute which, under the pretense of 
regulation, amounts to a destruction of that right, or which re­
quires arms to be so borne as to render them wholly useless for the 
purpose of defense, would be clearly unconstitutional.”[50] When 
the Arkansas Supreme Court in 1842 upheld a carrying concealed 
weapons statute, the chief justice explained that the statute would 
not “detract anything from the power of the people to defend their 
free state and the established institutions of the country. It prohib­
its only the wearing of certain arms concealed. This is simply a 
regulation as to the manner of bearing such arms as are specified”, 
while the dissenting justice proclaimed “I deny that any just or 
free government upon earth has the power to disarm its citi­
zens”.[51]

Sometimes courts went farther. When in 1837, Georgia totally 
banned the* sale of pistols (excepting the larger pistols “known and 
used as horsemen’s pistols”) and other weapons, the Georgia Su­
preme Court in Nunn v. State held the statute unconstitutional 
under the Second Amendment to the federal Constitution. The 
court held that the Bill of Rights protected natural rights which 
were fully as capable of infringement by states as by the federal 
government and that the Second Amendment provided “the right 
of the whole people, old and young, men, women and boys, and not 
militia only, to keep and bear arms of every description, and not 
merely such as are used by the militia, shall not be infringed, 
curtailed, or broken in on, in the slightest degree; and all this for 
the important end to be attained: the rearing up and qualifying of 
a well reg-il_ated militia, so vitally necessary to the security of a 
free state.”[52] Prior to the Civil War, the Supreme Court of the 
United States likewise indicated that the privileges of citizenship 
included the individual right to own and carry firearms. In the 
notorious Dred Scott case, the court held that black Americans 
were not citizens and could not be made such by any state. This 
decision, which by striking down the Missouri Compromise did so 
much to bring on the Civil War, listed what the Supreme Court 
considered the rights of American citizens by way of illustrating 
what rights would have to be given to black Americans if the Court 
were to recognize them as full fledged citizens:
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It would give to persons of the negro race, who are 
recognized as citizens in any one stale of the Union, the 
right to enter every other state, whenever they 
pleased. . . . and it would give them full liberty of speech 
in public and in private upon all subjects upon which its 
own citizens might meet; to hold public meetings upon 
political affairs, and to keep and carry arms wherever they 
went.[53]

Following the Civil War, the legislative efforts which gave us 
three amendments to the Constitution and our earliest civil rights 
acts likewise recognized the right to keep and bear arms as an 
existing constitutional right of the individual citizen and as a right 
specifically singled out as one protected by the civil rights acts and 
by the Fourteenth Amendment to the Constitution, against in­
fringement by state authorities. Much of the reconstruction effort 
in the South had been hinged upon the creation of “black militias’’ 
composed of the armed and newly freed blacks, officered largely by 
black veterans of the Union Army. In the months after the Civil 
War, the existing southern governments struck, at these units with 
the enactment of "black codes” which either outlawed gun owner­
ship by blacks entirely, or imposed permit systems for them, and 
permitted the confiscation of firearms owned by blackc. When the 
Civil Rights Act of 1866 was debated members both of the Senate 
and the House referred to the disarmament of blacks as a major 
consideration.[54] Senator Trumbull cited provisions outlawing 
ownership of arms by blacks as among those which the Civil Rights 
Act would prevent; [55] Senator SuJsbury complained on the other 
hand that if the act were to be passed it would prevent his own 
state from enforcing a law banning gun ownership by individual 
free blacks.[56] Similar arguments were advanced during the de­
bates ' ver the “anti-KKK act”; its sponsor at one point explained 
that a section making it a federal crime to deprive a person of 
“arms or weapons he may have in his house or possession for the 
defense of his person, family or property” was "intended to enforce 
the well-known constitutional provisions guaranteeing the right in 
the citizen to ‘keep and bear arms’.”[57] Likewise, the debates over 
the Fourteenth Amendment Congress frequently referred to the 
Second Amendment as one of the rights which it intended to 
guarantee against state action [58]

Following adoption of the Fourteenth Amendment, however, the 
Supreme Court held that that Amendment's prohibition against 
states depriving any persons of their federal “privileges and immu­
nities” was to be given a narrow construction. In particular, the 
"privileges and immunities” under the Constitution would refer 
only to those rights which were not felt to exist as a process of 
natural right, but which were created solely by the Constitution. 
These might refer to rights such as voting in federal elections and 
of interstate travel, which would clearly not exist except by virtue 
of the existence of a federal government and which could not be 
said to be “natural rights”.[59] This paradoxically meant that the 
rights which most persons would accept as the most important— 
those flowing from concepts of natural justice—were devalued at 
the expense of more technical rights. Thus when individuals were 
charged with having deprived black citizens of their right to free­



dom of assembly and to keep and bear arms, by violently breaking 
up a peaceable assembly of black citizens, the Supreme Court in 
United States v. Cruikshank [60] held that no indictment could be 
properly brought since the right '‘of bearing arms for a lawful 
purpose" is "not a right granted by the Constitution. Neither is it 
in any manner dependent upon that instrument for its existence.” 
Nor, in the view of the Court, was the right to peacefully assemble 
a right protected by the Fourteenth Amendment: '“.116 right of the 
people peaceably to assemble for lawful purposes existed long 
before the adoption of the Constitution of the United States. In 
fact, it is and has always been one of the attributes of citizenship 
under a free government. . . .  It was not, therefore, a right granted 
to the people by the Constitution." Thus the very importance of the 
rights protected by the First and Second Amendment was used as 
the basis for the argument that they did not apply to the states 
under the Fourteenth Amendment. In later opinions, chiefly Press- 
er v. Illinois [61] and Miller v. Texas,[62] the Supreme Court ad­
hered to the view. Cruikshank has clearly been superseded by 
twentieth century opinions which hold that portions of the Bill of 
Rights—and in particular the right to assembly with which Cruik­
shank dealt in addition to the Second Amendment—are binding 
upon the state governments. Given the legislative history of the 
Civil Rights Acts and the Fourteenth Amendment, and the more 
expanded views of incorporation which have become accepted in 
our own century, it is clear that the right to keep and bear arms 
was meant to be and should be protected under the civil rights 
statutes and the Fourteenth Amendment against infringement by 
officials acting under color of state law.

Within our own century, the only occasion upon which the 
Second Amendment has reached the Supreme Court came in 
United States v. Miller.[63] There, a prosecution for carrying a 
sawed off shotgun was dismissed before trial on Second Amend­
ment grounds. In doing so, the court took no evidence as to the 
nature of the firearm or indeed any other factual matter. The 
Supreme Court reversed on procedural grounds, holding that the 
trial court could not take judicial notice of the relationship be­
tween a firearm and the Second Amendment, but must receive 
some manner of evidence. It did not formulate a test nor statp 
precisely what relationship might be required. The court’s sta.«- 
ment that the amendment was adopted "to assure the continuation 
and render possible the effectiveness of such [militia] forces” and 
"must be interpreted and applied with that end in view”, when 
combined with the court's statement that all constitutional sources 
"show plainly enough that the militia comprised ail males phys­
ically capable of acting in concert for the common defense.'. . . 
these men were expected to appear bearing arms supplied by them­
selves and of the kind in common use at the time,” [64] suggests 
that at the very least private ownership by a person capable of self 
defense and using an ordinary privately owned firearm must be 
protected by the Second Amendment. What the Court did not do in 
Miller is even more striking: It did not suggest that the lower court 
take evidence on whether Miller belonged to the National Guard or 
a similar group. The hearing was to be on the nature of the
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firearm, not on the nature of its use: nor is there a single sugges­
tion that National Guard status is relevant to the case.

The Second Amendment right to keep and bear arms therefore, 
is a right of the individual citizen to privately possess and carry in 
a peaceful manner firearms and similar arms. Such an "individual 
rights” interpretation is in full accord with the history of the right 
to keep and bear arms, as previously discussed. It is moreover in 
accord with contemporaneous statements and formulations of the 
right by such founders of this nation as Thomas Jefferson and 
Samuel Adams, and accurately reflects the majority of the propos­
als which led up to the Bill of Rights itself. A number of state 
constitutions, adopted prior to or contemporaneously with the fed­
eral Constitution and Bill of Rights, similarly provided for a right 
of the people to keep and bear arms. If in fact this language creates 
a right protecting the states only, there might be a reason for it to 
be inserted in the federal Constitution but no reason for it to be 
inserted in state constitutions. State bills of rights necessarily pro­
tect only against action by the state, and by definition a state 
cannot infringe its own rights; to attempt to protect a right belong­
ing to the state by inserting it in a limitation of the state's own 
powers would create an absurdity. The fact tha. the contemporar­
ies of the framers did insert these words into seve.^1 ..cate constitu­
tions would indicate clearly that they viewed the right as belonging 
to the individual citizen, thereby making it a right which could be 
infringed either by state or federal government and which must be 
protected against infringement by both.

Finally, the individual rights interpretation gives full meaning to 
the words chosen by the first Congress to reflect the right to keep 
and bear arms. The framers of the Bill of Rights consistently used 
the words “right of the people” to reflect individual rights—as 
when these words were used to recognize the "right of the people” 
to peaceably assemble, and the “right of the people” against unrea­
sonable searches and seizures. They distinguished between the 
rights of the people and of the state in the Tenth Amendment. As 
discussed earlier, the “militia” itself referred to a concept of a 
universally armed people, not to any specifically organized unit. 
When the framers referred to the equivalent of our National 
Guard, they uniformly used the term "select militia” and distin­
guished this from "militia”. Indeed, the debates over the Constitu­
tion constantly referred to organized militia units as a threat to 
freedom comparable to that of a standing army, and stressed that 
such organized units did not constitute, and indeed were philo­
sophically opposed to, the concept of a militia.

That the National Guard is not the “Militia” referred to in the 
second amendment is even clearer today. Congress has organized 
the National Guard under its power to 1 raise and support armies” 
and not its power to “Provide for orga' i r i na rming  and disciplin­
ing the Militia”.[65] This Congress chc v; to do in the interests of 
organizing reserve military units which were not limited in deploy­
ment by the strictures of our power over the constitutional militia, 
which can be called forth only “to execute the laws of the Union, 
suppress insurrections mid repel invasions.” The modem National 
Guard was specifically intended to avoid status as the constitution­
al militia, a distinction recognized by 10 U.S.C. § 311(a).
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The conclusion is thus inescapable that the history, concept, and 
wording of the second amendment to the Constitution of the 
United States, as well as its interpretation by every major com­
mentator and court in the first half-century after its ratification, 
indicates that what is protected is an individual right of a private 
citizen to own and carry firearms in a peaceful manner.
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A p p e n d i x  

c a s e  LA W

The United States Supreme Court has only three times com­
mented upon the meaning of the second amendment to our consti­
tution. The first comment, in Dred Scott, indicated strongly that 
the right to keep and bear arms was an individual right; the Court 
noted that, were it to hold free blacks to be entitled to equality of 
citizenship, they would be entitled to keep and carry arm° wherev­
er they went. The second, in Miller, indicated that a court cannot 
take judicial notice that a short-barrelled shotgun is covered by the 
second amendment—but the Court did not indicate that National 
Guard status is in any way required for protection by that amend­
ment, and indeed defined “militia" to include all citizens able to 
bear arms. The third, a footnote in Lewis v. United States, indicat­
ed only that “these legislative restrictions on the use of fire­
arms"—a ban on possession by felons—were permissable. But since 
felons may constitutionally be deprived of many of the rights of 
citizens, including that of voting, this dicta reveals little. These 
three comments constitute all significant explanations of the scope 
of the second amendment advanced by our Supreme Court. The 
case of A d a m  v. Williams has been cited as contrary to the princi­
ple that the second amendment is an individual right. In fact, that 
reading of the opinion comas only in Justice Douglas’s dissent from 
the majority ruling of the Court.

The appendix which follows represents a listing of twenty-one 
American decisions, spanning the period from 1822 to 1981, which 
have analysed right to keep and bear arms provisions in the light 
of statutes ranging from complete bans on handgun sales to bans 
on carrying of weapons to regulation of carrying by permit sys­
tems. Those decisions not only explained the nature of such a right, 
but also struck down legislative restrictions as violative of it, are 
designated by asterisks.
20th century caset

1. * State v. Blocker, 291 Or. 255, P.2d (1981).
“The statute !s written as a total proscription of the mere posses­

sion of certain weapons, and that mere possession, insofar as a billy 
is concerned, is constitutionally protected.”

“In these circumstances, we conclude that it is proper for us to 
consider defendant's ‘overbreadth’ attack to mean that the statute 
swept so broadly as to infringe rights that it could not reach, which 
in this setting means the right to possess arms guaranteed by

*2.'•State v. Kessler, 289 Or. 359, 614 P.2d 94, at 95, at 98 (1980).
“We are not unmindful that there is current controversy over 

the wisdom rf a right to bear arms, and that the original motiva­
tions for such a provision might not seem compelling if debated as
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a new issue. Our task, however, in construing a constitutional 
provision is to respect the principles given the status of constitu­
tional guarantees and limitations by the drafters; it is not to aban­
don these principles when this fits the needs of the moment.”

"Therefore, the term ‘arms' as used by the drafters of the consti­
tutions probably was intended to include those weapons used by 
settlers fr< both personal and military defense. The term ‘arms' 
was not limited to firearms, but included several handcarried 
weapons com m only used for defense. The term 'arms' would not 
have included cannon or other heavy ordnance not kept by militia­
men or private citizens."

3. Motley v. Kellogg, 409 N.E.2d 1207, at 1210 (Ind. App. 1980) 
(motion to transfer denied 1-27-1981).

“[N]ot making applications available at the chiefs office effec­
tively denied members of the community the opportunity to obtain 
a gun permit and bear arms for their self-defense.”

4. Schubert v. DeBard, 398 N.E.2d 1339, at 1341 (Ind. App. 1980) 
(motiou to transfer denied 8-28-1980).

"We think it clear that our constitution provides our citizenry 
the right to bear arms for their self-defense.”

5. Taylor v. McNeal, 523 S.W.2d 148, at 150 (Mo. App. 1975).
"The pistols in question are not contraband. * * ’ Under Art. I,

§ 23, Mo. Const. 1945, V.A.M.S., every citizen has the right to keep 
and bear arms in defense of his home, person and property, with 
the limitation that this section shall not justify the wearing of 
concealed arms."

6. * City o f Lakewood v. Pillow, 180 Colo. 20, 501 P.2d 744, at 745 
(en banc 1972).

"As an example, we note that tliis ordinance would pro! >it 
gunsmiths, pawnbrokers and sporting goods stores from carry mg 
on a substantial part of their business. Also, the ordinance appears 
to prohibit individuals from transporting guns to and from such 
places of business. Furthermore, it makes it unlawful for a person 
to possess a firearm in a vehicle or in a place of business for the 
purpose of self-defense. Several of these activities are constitution­
ally protected. Colo. Const, art. II, § 13.”

7. * City o f Las Vegas v. Moberg, 82 N.M. 626, 485 P.2d 737, at 738 
(N.M. App. 1971).

“It is our opinion that an ordinance may not deny the people the 
institutionally guaranteed right to bear arms, and to that extent 
the ordinance under consideration is void."

8. State v. Nickerson, 126 Mt. 157, 247 P.2d 188, at 192 (1952).
“The law of this jurisdiction accords to the defendant the right to

keep and bear arms and to use same in defense of his own home, 
his person and property.”

9. People v. Liss, 406 111. 419, 94 N.E. 2d 320, at 323 (1950).
“The second amendment to the constitution of the United States

provides the right of the people to keep and bear arms shall not be 
infringed. This, of course, does not prevent the enactment of a law 
against carrying concealed weapons, but it does indicate it should 
be kept in mind, in the construction of a statute of such character, 
that it is aimed at persons of criminal instincts, and for the preven­
tion of crime, and not against use in the protection of person or 
proDerty.”
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10. ‘People v. Nakamura,  99 Colo. 262, at 264, 62 P.2d 246 fen 
banc 1936).

“It is equally clear that the act wholly disarms aliens for all 
purposes. The state . . . cannot disarm any class of persons or 
deprive them of the right guaranteed under section 13, article II of 
the Constitution, to bear arms in defense of home, person and 
property. The guaranty thus extended is meaningless if any person 
is denied the right to posses arms for such protection."

11. 'Glasscock v. City of Chattanooga, 157 Tenn. 518, at 520, 11
S.W. 2d 678 (1928).

“There is no qualifications of the prohibition against the carry­
ing of a pistol in the city ordinance before us but it is made 
unlawful 'to carry on or about the person any pistol,’ that is, any 
sort of pistol in any sort of manner. * * ’ [W]e must accordingly hold 
the provision of this ordinance as to the carrying of a pistol 
invalid.”

12. •People v. Zerillo, 219 Mich. 635, 189 N.W. 927, at 928 (1922).
“The provision in the Constitution granting the right to all per­

sons to bear arms is a limitation upon the power of the Legislature 
to enact any law to the contrary. The exercise of a right guaran­
teed by the Constitution cannot be made subject to the will of the 
sheriff."

13. 'State v. Kemer, 181 N.C. 574, 107 S.E. 222, at 224 (1921).
"We are of the opinion, however, that ‘pistol’ ex vi termini is

properly included within the word 'arms,' and that the right to 
bear such arms cannot be infringed. The historical use of pistols as 
‘arms’ of offense and defense i3 beyond controversy.”

"The maintenance of the right to bear arms is a most essential 
one to every free people and should not be whittled down by 
technical constructions.'

14. 'State v. Rosenthal, 75 VT. 295, 55 A. 610, at 611 (1903).
"The people of the state have a right to bear arms for the

defense of themselves and the state. "*  '..116 result is that Ordi­
nance No. 10, so far as it relates to the carrying of a pistol, is 
inconsistent with and repugnant to the Constitution and the laws 
of the state, and it is therefore to that extent, void."

15. ‘In re Brickey, 8 Ida. 597, at 598-99, 70 p. 609 (1902).
“Tie second amendment to the federal constitution is in the 

following language: ‘A well-regulated militia, being necessary to 
the security of a free state, the right of the people to keep and bear 
arms, shall not be infringed.’ The language of section 11, article I 
of the constitution of Idaho, is as follows: ‘The people have the 
right to bear arms for their security and defense, but the legisla­
ture shall regulate the exercise of this right by law.’ Under these 
constitutional provisions, the legislature has no power to prohibit a 
citizen from bearing arms in any portion of the state of Idaho, 
whether within or without the corporate limits of cities, towns, and 
villages.”
19th century cases

16. * Wilson v. State, 33 Ark. 557, at 560, 34 Am. Rep. 52, at 54 
(1878).

“If cowardly and dishonorable men sometimes shoot unarmed 
men with army pistols or guns, the evil must be prevented by the
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penitentiary and gallows, and not by a general deprivation of con­
stitutional privilege.”

17. ’Jennings v. State, 5 Tex. Crim. App. 298, at 300-01 (1878).
“We believe that portion of the act which provides that, in case

of conviction, the defendant shall forfeit to the county the weapon 
or weapons so found on or about his person is not within the scope 
of legislative authority. * * * One of his most sacred rights is that 
of having arms for bis own defence and that of the State his 
right is one of the surest safeguards of liberty and self-pre.,-- ;va- 
tion.”

18. *Andrews v. State, 50 Tenn. 165, 8 Am. Rep. 8, at 17 (1871).
“The passage from Story shows clearly that this right was in­

tended, as we have maintained in this opinion, and was guaranteed 
to and. to be exercised and enjoyed by the citizen as such, and not 
by him as a soldier, or in defense solelv of his political rights.”

19. •Nunn v. State, 1 Ga. (1 Kel.) 243, at 251 (1846).
“ ‘The right of the people to bear arms shall not be infringed.’ 

The right of the whole people, old and young, men, women and 
boys, and not mil ±a oidy, to keep and bear arms of every descrip­
tion, and not such merely as are used by the militia, shall not be 
infringed, curtailed, or broken in upon, in the smallest degree; and 
all this for the important end to be attained: the rearing up and 
qualifying a well-regulated militia, so vitally necessary to the secu­
rity of a free State.”

20. Simpson v. State, 13 Tenn. 356, at 359-60 (1833).
“But suppose it to be assumed on any ground, that our ancestors 

adopted and brought over with them this English statute, [the 
statute of Northampton,] cr portion of the common law, our consti­
tution has completely abrogated it; it says, ‘that the freemen of this 
State have a right to keep and bear arms for their common de­
fence.' Article 13, sec. 26. * * * By this clause of the constitution, 
an express power is given and secured to all the free citizens of the 
State to keep and bear arms for their defence, without tmy qualifi­
cation whatever as to their kind or nature; and it is conceived, that 
it would be going much too far, to impair by construction or 
abridgement a constitutional privilege, which is sc declared; nei­
ther, after so solumn an instrument hath said the people may 
carry arms, can we be permitted to impute to the acts thus li­
censed, such a necessarily consequent operation as terror to the 
oeople to be incurred thereby; we must attribute to the framers of 
a, the absence of such a view.”

21 Bliss v. Commonwealth, 12 Ky. (2 Litt.) 90, at 92, and 93, 13 
Am. llec. 251 (1822).

"For, in principle, there is no difference between a law prohibit­
ing the wearing concealed arms, and a law forbidding the wearing 
such as are exposed; and if the former be unconstitutional, the 
latter must be so likewise.”

"But it should not be forgotten, that it is not only a part of the 
right that is secured by the constitution; it is the right entire and 
complete, as it existed at thf adoption of the constitution; and if 
any portion of that right be impaired, immaterial how small the 
part may be, and immaterial the order of time at which it be done, 
it is equally forbidden by the constitution."
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The following represents a list of twelve scholarly articles which 
have dealt with the subject of the right to keep and bear arms as 
reflected in the second amendment to the Constitution of the 
United States. The scholars who have undertaken this research 
range from professors of law, history and philosophy to a United 
States Senator. All have concluded that the second amendment is 
an individual right protecting American citizens in their peaceful 
use of firearms.
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E n f o r c e m e n t  o f  F e d e r a l  F i r e a r m s  L a w s  F r o m  t h e  
P e r s p e c t i v e  o f  t h e  S e c o n d  A m e n d m e n t

Federal involvement in firearms possession and transfer was not 
significant prior to 1934, when the National Firearms Act was 
adopted. The National Firearms Act as adopted covered only fully 
automatic weapons (machine guns and submachine guns) and rifles 
and shotguns whose barrel length or overall length fell below 
certain limits. Since the Act was adopted under the revenue power, 
sale of these firearms was not made subject to a ban or permit 
system. Instead, each transfer was made subject to a $200 excise 
tax, which must be paid prior to transfer; the identification of the 
parties to the transfer indirectly accomplished a registration pur­
pose.

The 1934 Act was followed by the Federal Firearms Act of 1938, 
which placed some limitations upon sale of ordinary firearms. Per­
sons engaged in the business of selling those firearms in interstate 
commerce were required to obtain a Federal Firearms License, at 
an annual cost of $1, and to maintain records of the name and 
address of persons to whom they sold firearms. Sales to persons 
convicted of violent felonies were prohibited, as were interstate 
shipments to persons who lacked the permit required by the law of 
their state.

Thirty years after adoption of the Federal Firearms Act, the Gun 
Control Act of 1968 worked a major revision of federal law. The 
Gun Control Act was actually a composite of two statutes. The first 
of these, adopted as portions of the Omnibus Crime and Safe 
Streets Act, imposed limitations upon imported firearms, expanded 
the requirement of dealer licensing to cove, anyone “engaged in 
the business of dealing” in firearms, whether in interstate or local 
commerce, and expanded the recordkeeping obligations for dealers. 
It also imposed a variety of direct limitations upon sales of hand­
guns. No transfers were to be permitted between residents of differ­
ent states (unless the recipient was a federally licensed dealer), 
even where the transfer was by gift rather than sale and even 
where the recipient was subject to no state law which could have 
been evaded. The category of persons to whom dealers could not 
sell was expanded to cover persons convicted of any felony (other 
than certain business-related felonies such as antitrust violations), 
persons subject to a mental commK jaent order or finding of mental 
incompetence, persons who were users of marijuana and other 
drugs, and a number of other categories. Another title of the Act 
defined persons who were banned from possessing firearms. Para­
doxically, these classes were not identical with the list of classes 
prohibited from purchasing or receiving firearms.

The Omnibus Crime and Safe Streets Act was passed on June 5, 
1968, and set to take effect in December of that year. Barely two 
weeks after its passage, Senator Robert F. Kennedy was assassinat­
ed while campaigning for the presidency. Less them a week after
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his death, the second bill which would form part of the Gun Con­
trol Act of 1968 was introduced in the House. It was reported out of 
Judiciary ten days later, out of Rules Committee two weeks after 
that, and was on the floor barely a month after its introduction. 
The second bill worked a variety of changes upon the original Gun 
Control Act. Most significantly, it extended to rifles and shotguns 
the controls which had been imposed solely on handguns, extended 
the class of persons prohibited from possessing firearms to include 
those who were users of marijuana and certain other drugs, ex­
panded judicial review of dealer license revocations by mandating a 
de novo hearing once an appeal vas taken, and permitted inter­
state sales of rifles and shotgxms only where the parties resided in 
contiguous states, both of which had enacted legislation permitting 
such sales. Similar legislation was passed by the Senate and a 
conference of the Houses produced a bill which was essentially a 
modification of the House statute. This became law before the 
Omnibus Crime Control and Safe Streets Act, and was therefore 
set for the same effective date.

Enforcement of the 1968 Act was delegated to the Department of 
the Treasury, which had been responsible for enforcing the earlier 
gun legislation. This responsibility wa* in turn given to the Alcohol 
and Tobacco Tax Division of the Internal Revenue Service. This 
division had traditionally devoted itself to the pursuit of illegal 
producers of alcohol; at the time of enactment of the Gun Control 
Act, only 8.3 percent of its arrests were for firearms violations. 
Following enactment of the Gun Control Act t. o Alcohol and To­
bacco Tax Division was retitled the Alcohol, Tobacco and Firearms 
Division of the ERS. By July, 1972 it had nearly doubled in size and 
became a complete Treasury bureau under the name of Bureau of 
Alcohol, Tobacco and Firearms.

The mid-1970's saw rapid increases in sugar prices, and these in 
turn drove the bulk of the “moonshiners” out of business. Over 
15,000 illegal distilleries had been raided in 1956; but hv 1976 this 
had fallen to a mere 609. The BATF thus began to devote the bulk 
of its efforts to the area of firearms law enforcement.

Complaints regarding the techniques used by the Bureau in an 
effort to generate firearm cases led to hearings before the Subcom­
mittee on Treasury, Post Office, and General Appropriations of the 
Senate Appropriations Committee in July 1979 and April 1980, and 
before the Subcommittee on the Constitution of the Senate Judici­
ary Committee in October 1980. At these hearings evidence was 
received from rarious citizens who had been charged by BATF, 
from experts who had studied the BATF, and from officials of the 
Bureau itself.

Based upon these hearings it is apparent that enforcement tac­
tics made possible by current federal* firearms laws are constitu­
tionally, legally, and practically repiehensible. Although Congress 
adopted the Gun Control Act with the primary object of l i m i t i n g  
access of felons and high-risk groups to firearms, the overbreadth 
of the law has led to negl "»ct of precisely this area oi -enforcement. 
For example the Subcomm.v:ee on the Constitution received corre­
spondence from two memb rs of the Illinois Judiciary, dattd in 
1980, indicating that they had been tor ally unable to persuade 
BATF to accept cases against felons who were in possession of
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firearms including sawed-off shotguns. The Bureau’s own figures 
demonstrate that in recent years the percentage of its arrests 
devoted to felons in possession and persons knowingly selling to 
them have dropped from 14 percent down to 10 percent of their 
firearms cas^. To be sure, genuine criminals are sometimes pros­
ecuted under other sections of the law. Yet, subsequent to these 
hearings, BATF stated that 55 percent of its gun law prosecutions 
overall involve persons with no record of a feloty conviction, and a 
third involve citizens with no prior police contact at all.

The Subcommittee received evidence that BATF has primarily 
devoted its firearms enforcement efforts to the apprehension, upon 
technical malum prohibitum charges, of individuals who lack all 
criminal intent and knowledge. Agents anxious to generate an 
impressive arrest and gun confiscation quota have repeatedly en- 
t’ced gun collectors into making a small number of sales—often as 
few as four—from their personal collections. Although each of the 
sales was completely legal under state and federal law, the agents 
then charged the collector with having “engaged in the business’’ 
of dealing in guns without the required license. Since existing law 
permits a felony conviction upon these charges even where the 
individual has no criminal knowledge or intent numerous collec­
tors have been ruined by a felony record carrying a potential 
sentence of five years in federal prison. Even in cases where the 
collectors secured acquittal, or grand juries failed to indict, or 
prosecutors refused to file criminal charges, agents of the Bureau 
have generally confiscated the entire collection of the potential 
defendant upon the ground that he intended to use it in that 
violation of the law. In several cases, the agents have refused to 
return the collection even after acquittal by jury.

The defendant, under existing law is not entitled to an award of 
attorney’s fees, therefore, should he secure return of his collection, 
an individual who has already spent thousands of dollars establish­
ing his innocence of the criminal charges is required to spend 
thousands more to civilly prove his innocence of the same acts, 
without hope of securing any redress. This, of course, has given the 
enforcing agency enormous bargaining pcwer in refusing to return 
confiscated firearms. Evidence received by the Subcommittee on 
the Constitution demonstrr *‘ed that Bureau agents have tended to 
concentrate upon collector’s items rather t h a n  “ c r i m i n a l  street 
guns”. One witness appearing before the Subcommittee related the 
confiscation of a shotgun valued at $7,000. Even the Bureau's own 
valuations indicate that the value of firearms confiscated by their 
agents is over twice the value which the Bureau has claimed is 
typical of “street guns” used in crime. In recent months, the aver­
age value has increased rather than decreased, indicating that the 
reforms announced by the Bureau have not in fact redirected their 
agents away from collector’s items and toward guns used in crime.

The Subcommittee on the Constitution has also obtained evi­
dence of a variety of other misdirected conduct by agents and 
supervisors of the Bureau. In several cases, the Bureau has sought 
conviction for supposed technical violations based upon policies and 
interpretations of law which the Bureau had not published in the 
Federal Register, ? required by 5 U.S.C. § 552. For instance, begin­
ning in 1975, Bureau officials apparently reached a judgment that
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a dealer who sells to a legitimate purchaser may nonetheless be 
subject to prosecution or license revocation if he knows that that 
individual intends to transfer the firearm to a nonresident or other 
unqualified purchaser. This position was never published in the 
Federal Register and is indeed ontrary to indications which 
Bureau officials had given Congress, that such sales were not in 
violation of existing law. Moreover, BATF had informed dealers 
that an adult purchaser could legally buy for a minor, barred by 
his age from purchasing a gun on his own. BATF made no effort to 
suggest that this was applicable or’.y where the barrier was one of 
age. Rather than informing the dealers of this distinction, Bureau 
agents set out to produce mass arrests upon these “straw man’’ 
sale charges, sending out undercover agents to entice dealers into 
transfers of this type. The first major use of these charges, in 
South Carolina in 1975, led to 37 dealers being driven from busi­
ness, many convicted on felony charges. When one of the judges 
informed Bureau officials that he felt dealers had not been fairly 
treated and given information of the policies they were expected to 
follow, and refused to permit further prosecutions until they were 
informed, Bureau officials were careful to inform only the dealers 
in that one state and even then complained in internal memoranda 
that this was interfering with the creation of the cases. When 
BATF was later requested to place a warning to dealers on the 
front of the Form 4473, which each dealer executes when a sale is 
made, it instead chose to place the warning in fine print upon the 
back of the form, thus further concealing it from the dealer’s sight.

The Constitution Subcommittee also received evidence that the 
Bureau has formulated a requirement, of which dealers were not 
informed that requires a dealer to keep official records of sales 
even from his private collection. BATF has gone farther than 
merely failing to publish this requirement. At one point, even as it 
was prosecuting a dealer on this charge (admitting that he had no 
criminal intent), the Director of the Bureau wrote Senator S. I. 
Hayakawa to indicate that there was no such legal requirement 
and it was completely lawful for a dealer to sell from his collection 
without recording it. Since that date, the Director of the Bureau 
has stated that that is not the Bureau’s position and that such 
sales are completely illegal; after making that statement, however, 
he was quoted in an interview for a magazine read primarily by 
licensed firearms dealers as stating that such sales were in fact 
legal and permitted by the Bureau. In these and similar areas, the 
Bureau has violated not only the dictates of common sense, but of 5 
U.S.C. § 552, which was intended to prevent “secret lawmaking’’ by 
administrative bodies.

These practices, amply documented in hearings before this Sub­
committee, leave little doubt that the Bureau has disregarded 
rights guaranteed by the constitution and laws of the United 
States.

It has trampled upon the second amendment by chilling exercise 
of the right to keep and bear arms by law-abiding citizens.

It has offended the fourth amendment by unreasonably search­
ing and seizing private property.
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It has ignored the Fifth Amendment by taking private property 
without just compensation and by entrapping honest citizens with­
out regard for their right to due process of law.

The rebuttal presented to the Subcommittee by the Bureau was 
utterly unconvincing. Richard Davis, speaking on behalf of the 
Treasury Department, asserted vaguely that the Bureau's priorities 
were aimed at prosecuting willful violators, particularly felons ille­
gally in possession, and at confiscating only guns actually likely to 
be used in crime. He also asserted that the Bureau has recently 
made great strides toward achieving these priorities. No documen­
tation was offered for either of these assertions. In hearings before 
BATF’s Appropriations Subcommittee, however, expert evidence 
was submitted establishing that approximately 75 percent of BATF 
gun prosecutions were aimed at ordinary citizens who had neither 
criminal intent nor knowledge, but were enticed by agents into 
unknowing technical violations. (In one case, in fact, the individual 
was being prosecuted for an act which the Bureau's acting director 
had stated was perfectly lawful.) In those hearings, moreover, 
BATF conceded that in fact (1) only 9.8 percent of their Firearm 
ar jsts were brought on felons in illicit possession charges; (2) the 
average value of guns seized was SI 16, whereas BATF had claimed 
that “crime guns” were priced at less than half that figure; (3) in 
the months following the announcement of their new “priorities’', 
the percentage of gun prosecutions aimed at feloDS had in fact 
fallen by a third, and the value of confiscated guns had risen. All 
this indicates that the Bureau’s vague claims, both of focus upon 
gun-using criminals and of recent reforms, are empty words.

In light of this evidence, reform of federal firearm laws is neces­
sary to protect the most vital rights of American citizens. Such 
legislation is embodied in S. 1030. That legislation would require 
proof of a willful violation as an element of a federal gun prosecu­
tion, forcing enforcing agencies to ignore the easier technical cases 
and aim solely at the intentional breaches. It would restrict confis­
cation of firearms to those actually used in an r-:,7ense, and require 
their return should the owner be acquitted of the charges. By 
providing for award of attorney's fees in confiscation cases, or in 
other cases if the judge finds charges were brought without just 
basis or from improper motives, this proposal would be largely self- 
enforcing. S. 1030 would enhance vital protection of constitutional 
and civil liberties of those Americans who choose to exercise their 
Second Amendment right to keep and bear arms.

3 96-987 0 - 8 3 - 3
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OTHER VIEWS OF THE SECOND AMENDMENT 
Does the S e c o n d  A m e n d m e n t  M e a n  W h a t  It Says?

by DAVID J. STEINBERG
Executive Director
National Council f j r  a Responsible Firearms Policy

"A w e l l - r e g u l a t e d  m i l i t i a  b e i n g  
n e c e s s a r y  to the s e c u r i t y  of a 
free state, the r i g h t  of the 
p e o p l e  to k e e p  a n d  bea r  arms 
s hall not be  inf r i n g e d . "

- S e c o n d  Amendment, the U.S. C o n s t i t u t i o n

The “ right o f  the people to keep 
and bear arms" is part o f  the Bill o f 
R ighu. It stands alongside (he First 
Amendment's rights o f freedom o f 
speech, press, relig ion, and assembly. 
Opponents o f  strict o r  any regulation 
o f private possession o f firearms re* 
gard the Second Amendment as no 
less important than the P in t , indeed as 
a defense against a tyrannical govern­
ment that would deprive the people o f 
the basic rights fo r which a revolu tion 
wai ought and an independent nation 
founded. Regardless o f  the degree o f 
gun contro l any o f  us may prefer, it is 
essential that the meaning and intent 
o f  the Second Amendment be clearly 
understood, and its mandate cat. d 
out.
100 Y ean  o f  Court Decisions

A lthough a lively debate has 
raged over (he purposa o f  the Second 
Amendment, the nation's courts—  
federal and state a like— have been in 
basic agreement on this subje< t fo r  as 
long as jud ic ia l judgments have been 
made on contentions that the Second 
Amendment establishes a personal 
right to have firearms, free from  gov­
ernment regulation. Such decisions go 
back more than 100 years. The

Supreme Court's first decision in this 
field was in I87S in United States v. 
Cruikshank. Here the Court found 
that the right .a  keep and bear arms 
was not a right granted by the Consti­
tution . was not dependent on the Con­
stitution fo r  its existence, was pro­
tected on ly  against infringement by the 
federal government, and in any case its 
application to personal righu was on ly 
in the context o f the freedom o f  the 
states to have their own militias. Tha. 
is. the right o f the individual to have 
firearms was given constitutional pro­
tection on ly  to the extent that the right 
o f  the particu lar individual to have a 
gun was essential to the ability o f the 
state to have an effective m ilitia.

The significance o f  this relation­
ship o f  (he individual to (he organized 
m ilitia is better understood, when one 
recalls the nature o f  the armed forces

Reoroduced, w i t h  permission, f r o m  S n q a q e / S o c i a l  Acti o n  
*.\ay 1977), a p e r i o d i c a l  of the B o a r d  of C h u r c h  and 
So c i e t y  zrcli, . D.C«
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(i.e .. the land forces) in the c i r ly  years 
o f the nation's history.
Bone and Muscle o f  the In fan try

There was no national standing 
arm y at the time the Second Amend­
ment became law (1791 ) and there 
would be none o f  any^onsequencc fo r 
over 100 years. The state m ilitias were 
the bone and muscle o f  the nation's in­
fan try  both during and a fter the Revo­
lu tion . Fear o f  a national standing 
arm y with any real strength permeated 
attention to the m ilitary powers o f the 
national government and the various 
state governments. The basic Consti­
tution , in Article I. Section 8. empow­
ered Congress to provide fo r  “ calling 
fo rth  the m ilitia to  execute the laws o f  
the union , suppress insurrections, and 
repel invasions," and fo r  “ organizing, 
arm ing, and disciplining the m ilitia ." 
The state militias were by no means re­
garded as the sole instrument o f  na­
tiona l defense. They were, however, 
regarded, not on ly as a vita l national 
resource, but as the sole defense o f  the 
slates against national encroachment.

At that time, and fo r  about 
another hundred years, the firearm s 
used in the state m ilitias were mostly 
those brought into such service by tbe 
citizen soldiers themselves. I f  these 
men didn't have guns, the militias 
could hard ly be effective. Thus, the 
"right o f  the pcopie to keep and bear 
arm s" was essential to the viability o f 
the "well-regulated m ilitia ." which in 
i urn was “ necessary to’ the security o f  a 
free state."

Those who interpret the Second 
Amendment as providing on ly  fo r  a 
state's right to have a m ilitia see on ly  
h a lf the picture, om itting the Amend­
ment's implication that private pos­
session o f  guns is basic to the existence 
o f such militias (at the time the 
Amendment was adopted and fot 
many years thereafter). Those who 
interpret the Second Amendment as 
provid ing o r protecting the individ­
ual's personal right to have firearms 
see on ly  the other ha lf o f the picture.

om itting the component that the indi­
vidual's right to have a gun must be 
shown to b~ essential to the form ation 
o f an effective m ilitia.

If. as now and indeed ever since 
Congress in 1903 established state 
m ilitias known as the N ational Guard, 
the arms used by the slate militias are 
entire ly provided by the government, 
the right o f  the people to keep and bear 
arms appears to lose whatever mean­
ing it once had as an individual right 
protected by the Constitution . The 
1903 act also provided fo r  a reserve 
militia consisting o f  a ll able-bodied 
men between 18 ar.d 4? who were not 
members o f the organized m ilitia. But 
no firearm s were issued to them in this 
reserve status. N o r are reservists ex­
pected o r required to have and bring 
their own.
T itle 10, Section 311

Many opponents o f gun control 
make much, in fact too much, o f Title
10. Section 311 o f  the United State.*
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Code in (heir attempt to prove that the 
militia is not lim ited to the National 
Guard— namely, that there is an “ un­
organized m ilitia ' and that under the 
Second Amendment every member o f 
it has a constitutional nght to have 
firearms. T itle 10, Section 311, states 
that “ the m ilitia o f  (he United States 
consists o f  a ll able-bodied males at 
least 17 yean  o f  age and . . .  under 45 
years o f  age who are, o r who have 
made a declaration o f  intention to be­
come, citizens o f (he United States.'

Those who cite that regulation in 
the debate on gun con tro l interpret it 
to mean that every such person, in fact 
every adult citizen, has a Second 
Amendment right to a gun to protect 
himself o r  herself against vio lent harm 
to themselves, their fam ilies and their 
communities. The police, they con­
tend, are not always available. When 
widespread violence occurs, the Na­
tional Guard and other m ilitary forces 
may be preoccupied elsewhere. In this 
light, the National R ifle  Association 
sees the armed citizen as “ a potential 
community stab ilizer' whether as a 
civilian member o f an organized posse 
o r simply as a member o f  the “ unor­
ganized m ilitia ." In some renditions o f  
the right to keep and bear arms, the 
armed citizen is seen as “ a vital last 
line o f  defense against crime, federal 
tyranny, and foreign invasion"—the 
people's “ u ltim ate check against 
abuses by their government.* in­
cluding abuse o f power by a militia.
“ W ell Regulated" M ilitia

Whatever the merits o f such 
notions about personal and national 
security (they* are, to say the least, 
highly questionable in this day and 
age), it is important to note that the 
on ly kind o f  m ilitia the Second 
Amendment expressly regards as con­

sistent with security is a “ well-regu­
lated" m ilitia. One m iy  rationa lly  and 
reasonably conclude that this applies 
both to an organized militia and an 
unorganized one. Otherwise, an armed 
citizenry consistingof men and women 
using guns fo r  presumed high purpose 
according to (heir respective dictates 
o f personal whim and political fancy is 
the s tu ff from  which anarchy could re­
sult, and in turn the tyranny against 
which the private possession o f  guns 
is supposed to protect Americans.

The right to keep and bca ra rm sfa  
term that connotes a m ilitary purpose) 
stems from  (he English common law 
right o f self-defense. However, the 
possession o f  guns in (he m other coun­
try o f  the common law was never an 
absolute right. Various conditions 
were imposed. Britain today has one o f 
the strictest gun laws in the world .

There is nothing absolute about 
the freedoms in ou r own B ill o f  Rights. 
Freedom  o f  speech is not freedom to 
shout “ fire "  in a crowded theater. 
Freedom  o f  relig ion is not freedom to 
have multiple spouses, o r sacrifice a 
lamb in the loc s l park, as religiously 
sanctioned practices. S im ila rly , what­
ever right the Second Amendment 
protects regarding the private pos­
session o f guns, fo r  whatever defini­
tion o f “ m ilitia ," is not an absolute 
right. It must serve the overa ll public 
interest, including (from  the preamble 
o f the US Constitution) the need to 
“ insure domestic tranquility , provide 
fo r the common defense and promote 
the general w elfare." Whatever right 
there is to possess firearms is no less 
important than the right o f every 
American, gun owners included, to 
protection against the possession o f 
guns by persons who by any reason­
able standard lack the crucial creden­
tials fo r  responsible gun ow nersh ip .a
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N .C .3 .H .  STATEMENT

T h e r e  i s  p r o b a b l y  l e s s  a g r e e m e n t ,  mor e 
m i s i n f o r m a t i o n ,  a n d  l e s s  u n d e r s t a n d i n g  o f  t h e  
r i g h t  t o  K e e p  a n d  D e a r  a r m s  t h a n  a n y  o t h e r  
c u r r e n t  c o n t r o v e r s i a l  c o n s t i t u t i o n a l  i s s u e .  The 
c r u x  o f  t h e  c o n t r o v e r s y  i s  t h e  c o n s t r u c t i o n  o f  
t h e  S e c o n d  Amendment  t o  t h e  C o n s t i t u t i o n ,  w h i c h  
r e a d s :  "A w e l l - r e g u l a t e d  m i l i t i a ,  b e i n g
n e c e s s a r y  t o  t h e  s e c u r i t y  o f  a f r e e  S t a t e ,  t h e  
r i g h t  t o  K e e p  a n d  b e a r  a r m s  s h a l l  n o t  b e  
i n f r i n g e d . ’ I n  a d d i t i o n  t o  t n e  f i v e  d e c i s i o n s  i n  
w h i c h  t h e  S u p r e m e  C o u r t  h a s  c o n s t r u e d  t h e  
Amendment ,  e v e r y  F e d e r a l  c o u r t  d e c i s i o n  i n v o l v i n g  
t h e  A m e n d m e n t  h a s  g i v e n  t h e  A m e n d m e n t  a 
c o l l e c t i v e ,  m i l i t i a  i n t e r p r e t a t i o n  a n d / o r  h e l d  
t h a t  f i r e a r m s  c o n t r o l  l a w s  e n a c t e d  u n d e r  a 
s t a t e ' s  p o l i c e  pow»r  a r e  c o n s t i t u t i o n a l .  Th u s  
a r g u m e n t s  p c e m i s e d  u p o n  t h e  F e d e r a l  S e c o n d  
A m e n d m e n t ,  o r  t h e  s i m i l a r  p r o v i s i o n s  i n  t h e  
t h i r t y - s e v e n  3 t a t e  c o n s t i t u t i o n s ,  h a v e  n e v e r  
p r e v e n t e d  r e g u l a t i o n  o f  f i r e a r m s .

— A m e r i c a n  B a r  A s s o c i a t i o n
B a cK g r o u n d  R e p o r t  on 
F i r e a r m s  C o n t r o l

The U n i o n  a g r e e s  w i t h  t h e  S up r em e  C o u r t ' s  
l o n g - s t a n d i n g  i n t e r p r e t a t i o n  o f  t h e  S e c o n d  
Amendment  t h a t  t h e  i n d i v i d u a l ' s  r i g h t  t o  Keep and  
b e a r  a r m s  a p p l i e s  o n l y  t o  t h e  p r e s e r v a t i o n  o r  
e f f i c i e n c y  o f  a ’ w e l l - r e g u l a t e d  m i l i t i a . "  E x c e p t  
f o r  l a w f u l  p o l i c e  a n d  m i l i t a r y  p u r p o s e s ,  t h e  
p o s s e s s i o n  o f  w e a p o n s  b y  i n d i v i d u a l s  i3  n o t  
c o n s t i u t i o n a l i y  p r o t e c t e d .

— A m e r i c a n  C i v i l  L i b e r t i e s  
U n i on

P o l i c y  *43
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N .C .B .H .  STATEMENT

The S e c o n d  Amendment  t o  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n  s a y s :  *A v e i l  r e g u l a t e d  m i l i t i a
b e i n g  n e c e s s a r y  t o  t h e  s e c u r i t y  o f  a f r e e  s t a t e ,  
t h e  r i g h t  o f  t h e  p e o p l e  t o  Iceep a n u  b e a r  a rm s ,  
s h a l l  n o t  b e  i n f r i n g e d . *  W h i l e  NRA t a k e s  t h e  
f i r m  s t a n d  t h a t  l a w - a b i d i n g  A m e r i c a n s  a r e  
c o n s t i t u t i o n a l l y  e n t i t l e d  t o  t h e  l e g a l  o w n e r s h i p  
a n d  u s e  o f  f i r e a r m s ,  t h e  S e c o n d  Amendment  h a s  n o t  
p r e v e n t e d  f i r e a r m s  r e g u l a t i o n  on n a t i o n a l  a n d  
s t a t e  l e v e l s .  A l s o ,  t h e  f e w  f e d e r a l  c o u r t  
d e c i s i o n s  i n v o l v i n g  t h e  S e c o n d  Amen dmen t  h a v e  
l a r g e l y  g i v e n  t h e  Amendment  a c o l l e c t i v e ,  m i l i t i a  
i n t e r p r e t a t i o n  a n d  h a v e  l i m i t e d  t h e  a p p l i c a t i o n  
o f  t h e  Amendment  t o  t h e  F e d e r a l  G o v e r n m e n t .

— N a t i o n a l  R i f l e  A s s o c i a t i o n
“NRA F a c t  Book on F i r e a r m s  
C o n t r o l "
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YOU DO NOT HAVE A CONSTITUTIONAL SIGHT TO OWN A HANDGUN.

The S e c o n d  Amendment  t o  t h e  U . S .  C o n s t i t u t i o n  s t a t e s !  

*A w e l l - c e g u l a c e d  m i l i t i a ,  b e i n g  n e c e s s a r y  t o  t h e  s e c u r i t y  o f  a 

f r e e  S t a t e ,  t h e  r i g h t  o f  t h e  p e o p l e  t o  Keep a n d  b e a r  a r r a s ,  s h a l l  

n o t  b e  i n f r i n g e d . "  Seme p e o p l e  c l a i m  t h a t  t h i s  a m e n d m e n t  

p r o h i b i t s  t h e  f e d e r a l  g o v e r n m e n t  f r om  i n t e r f e r i n g  w i t h  t h e i r  

p r i v a t e  " r i g h t  t o  b e a r  a r r a s . "  H o w e v e r ,  i n  e v e r y  i n s t a n c e  w h e r e  

t h e  Sup r eme  C o u r t  h a s  r u l e d  on t h e  S e c o n d  Amendment  o r  d i s c u s s e d  

i t  i n  a f o o t n o t e  o r  d i c t a  t h e i r  p o s i t i o n  h a s  b e en  u n i f o r m l y  i n  

f a v o r  o f  i n t e r p r e t i n g  t h e  S e c o n d  Amendment  a s  a c o l l e c t i v e  r i g h t  
o f  t h e  s e v e r a l  s t a t e s  and  n o t  a s  an  i n d i v i d u a l  r i g h t .

W h i l e  t h e  A m e r i c a n  ' r i g h t  t o  b e a r  a r ras* d e v e l o p e d  a t  t h e  

t i r a e  o f  t h e  r e v o l u t i o n ,  i t  g r ew  o u t  o f  t h e  d u t y  im p o s e d  on t h e  

e a r l y  c o l o n i s t s  t o  Keep a rm s  f o r  t h e  d e f e n s e  o f  t h e i r  i s o l a t e d  
an d  e n d a n g e r e d  c o m m u n i t i e s .  T h i s  d u t y  w a s  l i m i t e d ,  h o w e v e r ,  by 

t h e  c o l o n i a l  g o v e r n m e n t s  i n  o r d e r  t o  p r e v e n t  t h e  u s e  o f  f i r e a r m s  

f o r  h a r m f u l  p u r p o s e s .  To p r e v e n t  c i v i l  d i s t u r b a n c e s  t h e  

c o l o n i a l  g o v e r n m e n t ’s  w e r e  c a r e f u l  t o  Keep a rm s  f r om  f a l l i n g  i n t o  
tAe_  " w r o n g  h a n d s "  a n d  p a s s e d  r e g u l a t i o n s  c o n c e r n i n g  t h e  

c o n d i t i o n s  u n d e r  w h i c h  a rm s  c o u l d  be u s e d .

F o l l o w i n g  t h e  r e v o l u t i o n  t h e  f o u n d e r s  o f  t h e  n a t i o n  
l a c K e d  c o n f i d e n c e  i n  t h e  n e w l y  f o r m e d  f e d e r a t i o n .  H a v i n g  j u s t  

waged  a r e v o l u t i o n  a g a i n s t  an o p p r e s s i v e  c o l o n i a l  r u l e r ,  t h e y  

f e l t  t h e  n e e d  t o  p r o t e c t  t h e i r  c o l l e c t i v e  r i g h t  t o  r i s e  up and 
d e f e n d  t h e m s e l v e s  a g a i n s t  t h e  new f e d e r a l  g o v e r n m e n t .  The  

f o u n d i n g  f a t h e r s  w a n t e d  t o  b e  s u r e  t h a n  a p e o p l e ' s  m i l i t i a  c o u l d

N .C .3 .H .  STATEMENT
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c o n t i n u e  t o  e x i s t  i n  c a s e  t h e  s t a t e s  n e e d e d  t o  p r o t e c t  
t h e m s e l v e s  f r om a b u s e s  b y  t h e  new f e d e r a l  g o v e r n m e n t .

R e c o r d s  o f  t h e  d e b a t e s  o v e r  t h e  p a s s a g e  o f  t h e  Se c on d  
A men dmen t  c l e a r l y  s how  t h a t  t h e  i n t e n t  o f  C o n g r e s s  w a s  t o  

p r e v e n t  t h e  f e d e r a l  g o v e r n m e n t  f r o m  d e s t r o y i n g  t h e  s t a t e  

m i l i t i a s .  The " r i g h t  t o  b e a r  a rm s "  was  a c o r p o r a t e  r i g h t  u s e d  

t o  i n s u r e  t h a t  a b a l a n c e  b e t w e e n  l i b e r t y  and  a u t h o r i t y  w i t h i n  
t h e  u n i o n  w o u l d  b e  m a i n t a i n e d .  P e r s o n a l  s e l f - p r o t e c t i o n  wa s  no t  

t h e  i s s u e .  W h i l e  some a t t e m p t s  w e r e  made t o  i n c l u d e  a p e r s o n a l  
r i g h t  t o  h a v e  a rm s  i n  t h e  B i l l  o f  R i g h t s ,  t h e s e  p r o v i s i o n s  w e r e  

n e v e r  a d o p t e d .

Many c o u r t  d e c i s i o n s  an d  v i r t u a l l y  e v e r y  l e a d i n g  l e g a l  

s c h o l a r  and  c o n s t i t u t i o n a l  e x p e r t  i n  t h e  c o u n t r y  a g r e e  t h a t  t h e  
i n t e n t ,  w o r d i n g  and  m e an i n g  o f  t h e  S e c o n d  Amendment  i n  i t s  f u l l  
c o n t e x t ,  r e f e r  o n l y  t o  t h e  p e o p l e ' s  c o l l e c t i v e  r i g h t  t o  b e a r  

a r m s  a s  m em b e r s  o f  a w e l l - r e g u l a t e d  a n d  a u t h o r i s e d  m i l i t i a .  
M o r e o v e r ,  no s e r i o u s  s t u d e n t  o f  l a w  b e l i e v e s  t h a t  t h e  amendmenti
p r e v e n t s  t h e  r e a s o n a b l e  r e g u l a t i o n  o f  f i r e a r m s .  T h i s  i s  
e v i d e n c e d  b y  t h e  many  u n c h a l l e n g e d  l a w s  on  t h e  b o o k s  w h i c h  

r e q u i r e  l i c e n s e s  a n d  p e r m i t s  o r  p r o h i b i t  t h e  c a r r y i n g  o f  
c o n c e a l e d  w e a p on s .

W h i l e  t h e  S e c o n d  A m en dm en t  d o e s  n o t  g u a r a n t e e  an 
i n d i v i d u a l  a r i g h t  t o  b e a r  a r m s ,  t h e  r i g h t s  a n d  r e s p o n s i b i l i t i e s  
o f  s e l f - p r o t e c t i o n  a r e  i m p l i c i t  i n  much o f  t h e  c o n s t i t u t i o n  and  
i n  t h e  v a s t  b o d y  o f  l a w  t h a t  r u l e s  o u r  p o l i t i c a l  a n d  s o c i a l  

l i f e .  Member s  o f  t h e  p r o - h a n d g u n  l o b b y  s o m e t im e s  c i t e  common
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l a w  co  s u p p o r t  t h e i r  a r g u m e n t s  a g a i n s r  h a n d g u n  c o n t r o l .  

A c c o r d i n g  t o  t h e s e  a r g u m e n t s  t h e  i n d i v i d u a l  h a s  a Common Law 

r i g h t  t o  k e e p  an d  b e a r  a rm s  f o r  s e l f - d e f e n s e  and  t o  a e f e n o  o n e ' s  

c o u n t r y .  I t  s h o u l d  b e  n o t e d ,  h o w e v e r ,  t h a t  E n g l a n d ,  t h e  c o u n t r y  
w h i c h  i s  t h e  s o u r c e  o f  a l l  U . S .  Common Law,  h a s  e n a c t e d  some o f  

t h e  m o s t  s t r i n g e n t  h a n d g u n  c o n t r o l  l a w s  i n  t h e  w o r l d  and  t h u s  

d o e s  n o t  f e e l  t h a t  t h e y  a r e  i n  v i o l a t i o n  o f  Common Law r i g h t s .

A t t a c h e d  t o  t h i s  s u b m i s s i o n  a r e  f o u r  s c h o l a r l y  a r t i c l e s  
on t h e  o r i g i n s  a n d  m e a n i n g  o f  t h e  S e c o n d  Amendmen t .  An a n a l y s i s  
b y  t h e  U . S .  f e d e r a l  C o u r t s  f o l l o w s  i m m e d i a t e l y .

What  t h e  C o u r t s  Sa y

The  " r i g h t  t o  b e a r  a rm s "  q u e s t i o n  h a s  b e e n  b r o u g h t  i n t o  
t h e  c o u r t s  many t i m e s  s i n c e  t h e  C o n s t i t u t i o n  wa s  w r i t t e n .  The 

c o u r t 3  h a v e  c o n s i s t e n t l y  r u l e d  t h a t  t h e  S e c o n d  Amendment  Hoes 

n o t  g u a r a n t e e  a p e r s o n a l  r i g h t  t o  own f i r e a r m s .

Sup r eme  C o u r t  d e c i s i o n s  ori t h e  " r i g h t  t o  b e a r  a rm s "  h a v e  

r e p e a t e d l y  s t a t e d  t h a t  t h e  S e c o n d  Amendment  wa s  c o n c e i v e d  o f  a s  
a  r e s t r a i n t  on  t h e  p o w e r  o f  t h e  f e d e r a l  g o v e r n m e n t  o v e r  t h e  
s t a t e  m i l i t i a s .  I n  U . S .  v .  C r u i c K s h a n k . 95 U . S .  542 (1874), 
t h e  C o u r t  h e l d  t h a t  w h i l e  t h e r e  may be an i n d i v i d u a l  r i g h t  t o  

p o s s e s s  a r m s ,  i t  e x i s t e d  i n d e p e n d e n t l y  o f  t h e  S e c o n d  Amendment .

S u b s e q u e n t  d e c i s i o n s  e l a b o r a t e d  on  t h e  s c o p e  o f  t h e  
S e c o n d  A m e n d m e n t ' s  g u a r a n t e e .  I n  P r e s s e r  v . I l l i n o i s . 116 

U . S .  252 (1886),  t h e  C o u r t  u p h e l d  an  I l l i n o i s  s t a t u t e  f o r b i d d i n g  

o o d i e s  o f  men t o  a s s o c i a t e  i n  m i l i t a r y  o r g a n i z a t i o n s  o r  t o  d r i l l  
o r  p a r a d e  w i t h  a rm s  i n  c i t i e s  o r  t o w n s .  The c o u r t  a l s o  r u l e d
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t h a t  t h e  s t a t e s  h a d  t h e  p o w e r  t o  r e g u l a t e d  f i r e a r m s  a s  was  
n e c e s s a r y  f o r  t h e  common g o o d .

The t h i r d  an d  l e a s t  i m p o r t a n t  o f  t h e  S e c o n d  Amendment 

c a s e s  w a s  M i l l e r  v. T e x a s . 153 U . S .  535 (1894),  i n  w h i c h  a 

c o n v i c t e d  m u r d e r e r  a s s e r t e d  t h a t  t h e  s t a t e  h a d  v i o l a t e d  h i s  

S e c o n d  a n d  F o u r t h  A m e n d m e n t  t i g h t s .  T h e  S u p r e m e  C o u r t  
u n a n i m o u s l y  d i s m i s s e d  t h e  c l a i m  s a y i n g  t h a t  t h e  S e c o n d  Amendment 
d i d  n o t  a p p l y  t o  t h e  s t a t e s  c i t i n g ,  C r u i c k s h a n k  a n d  o t h e r  
c a s e s .

The m o s t  f r e q u e n t l y  d i s c u s s e d  c a s e  on t h e  i s s u e  o f  t h e  
S e c o n d  Amendmen t  i s  U . S .  v .  H i l l e r  307 U . S .  174, 59 S .  C t .  

816, 83 L . E d .  1206 (1939).  A t  i s s u e  i s  t h e  s o - c a l l e d  ’ o r d i n a r y  
m i l i t a r y  e q u i p m e n t *  q u e s t i o n .  P r o p o n e n t s  o f  t h e  S e c o n d  
Amendment  a s  an  i n d i v i d u a l  r i g h t  i n s i s t  t h a t  t h e  M i l l e r  C o u r t  

w a s  a t t e m p t i n g  t o  d i c h o t o m i z e  ’ m i l i t i a *  a n d  ’ n o n - m i l i t i a *  

w e a p o n s ,  t h e  l a t t e r  b e i n g  s u b j e c t  t o  l e g i s l a t i v e  c o n t r o l  w h i l e  
t h e  f o r m e r  i s  n o t .  The a r g u m e n t  t h e n  g o e s  on t o  s t a t e  t h a t  t h e  
c o u r t  wa s  u n aw a r e  t h a t  M i l l e r ' s  w ea p on ,  a s a w e d - o f f  s h o t g u n ,  had 

i n  f a c t  b e e n  u s e d  i n  W o r l d  War I .  T h e r e f o r e ,  t h e  a r g u m e n t  
c o n t i n u e s ,  i f  t h e  C o u r t  h a d  o n l y  b e e n  made  a w a r t  o f  t h i s  

h i s t o r i c a l  f a c t  i t  w o u l d  h a v e  o v e r t u r n e d  M i l l e r ' s  c o n v i c t i o n  and  
r u l e d  t h e  1934 N a t i o n a l  F i r e a r m  A c t  u n c o n s t i t u t i o n a l .

The  p r o b l e m  w i t h  t h i s  a r g u m e n t  i s  t w o f o l d .  F i r s t ,  t h e  

C o u r t  w a s  n o t  c r e a t i n g  t h e  ’ m i l i t i a ’  v e r s u s  ’ n o n - m i l i t i a ’ 
d i c h o t o m y  f o r  t h e  p u r p o s e s  o f  i d e n t i f y i n g  i n d i v i d u a l  r i g h t  
v e r s u s  c o l l e c t i v e  r i g h t  w e a p o n n .  S e c o n d ,  a n d  p r o b a b l y  mo r e  
i m p o r t a n t ,  t h e  C o u r t  was  p r o b a b l y  n o t  a t t e m p t i n g  t o  f o r m u l a t e
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a r u l e  a t  a l l .  S e e :  C i3es  v .  ’J . S .  131 F .2 d  916 (1 CCA, 1942)

c e r t ,  d e n i e d  319 U . S .  770, 63 S .  C t .  1431, 37 L . E d .  1718 (1942).
[ H o t e t  i n  t h e  c e r t e r o r i  d e n i a l  t h e  d e f e n d a n t  i s  r e f e r r e d  t o

a s  V e l a z q u e z  v .  U . S .  b i s  f u l l  n ame  wa s  J o s e  C a s e s  V e l a z q u e z ,

h e n c e ,  t h i s  h a s  b e e n  a s o u r c e  o f  s ome  c o n f u s i o n . ]

I n  r e j e c t i n g  t h e  m i l i t a r y  c h a r a c t e r  o f  t h e  s h o t g u n  t h e
H i H e i  c o u r t  w r o t e :

I n  t h e  a b s e n c e  o f  ai . y  e v i d e n c e  t e n d i n g  s how
t h a t  p o s s e s s i o n  or u s e  o f  a ' s h o t g u n  h a v i n g  a
b a r r e l  o f  l e s s  t h an  e i g h t e e n  i n c h e s  i n  l e n g t h "  
a t  t h i s  t i m e  h a s  some r e a s o n a b l e  r e l a t i o n s h i p  
t o  t h e  p r e s e r v a t i o n  o r  e f f i c i e n c y  o f  a v e l !  
r e g u l a t e d  m i l i t i a .  we c a n n o t  s a y  t h a t  t h e  
S e c o n d  Amendment  g u a r a n t e e s  f o r  t h e  r i g h t  t o  
k e e p  a n d  b e a r  s u c h  an i n s t r u m e n t  ( e m p h a s i s  
a d d e d ) .

h’h a t  we h a v e  t h e n  13 two  t i e r e d  t e s t :  f i r s t  f o r  t h e

weapon  a n d  s e c o n d  f o r  t h e  weapon h o l d e r .  E v en  a s s u m i n g  c h a t  

c l e a r  c o n v i n c i n g  p r o o f  had 3hcvn t h a t  s a w e d - o f f  s h o t g u n s  w e r e  

n o t  m e r e l y  p a r t  o f  t h e  m i l i t a r y  a r s e n a l  b u t  i n  f a c t  w e r e  
s t a n d a r d  i s s u e  a s  common a s  K - r a t i o n s  a n d  h e l m e t s  a n d  
f u r t h e r m o r e  i t  w a s .  a c o u r t  m a r t i a l  o f f e n s e  t o  b e  f o u n d  w i t h o u t  

i t ,  i t  s t i l l  w o u l d  n o t  n a v e  done Mr .  M i l l e r  a w h i t  o f  g o o d .  Mr .  

M i l l e r  f a i l s  m i s e r a b l y  i n  t h e  w ea po n  h o l d e r  t e s t .  He wa s  n o t
a c t i n g  i n  t h e  r o l e  o f  t h e  membe r  o f  ' m i l i t i a , '  muc h  l e 3 s  a

r e g u l a t e d  m i l i t i a , *  a n d  l e a s t  o f  a l l  t h e  ' w e l l  r e g u l a t e u

m i l i t i a , *  d e s c r i b e d  b y t h e  Cou r t  and  t h e  S e c o n d  Amendment .
The m o s t  t h a t  c an be s a i d  f o r  w ho se  r i g h t  em e rg e d  i n

M i l l e r  i s  t h a t  o f  t h e  s t a t e  m i l i t i a ' s  and  t h e i r  own a r s e n a l s .  

B u t  e v e n  h e r e  common s e n s e  t e l l 3  u s  t h : .  ■> a r e  c l e a r  p a r a m e t e r s

on s t a t e  m i l i t i a  a r s e n a l s .  I f  n o t ,  i t  w o u l d  l o g i c a l l y  f o l l o w
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t h a t  t h e  s e v e r a l  s t a t e s  c o u l d ,  a t  w i l l ,  e s t a b l i s n  i n d e p e n d e n t

n u c l e a r  s t r i k e  f o r c e s .  I f  n o t h i n g  e l s e ,  s u c h  a d e v e l o p m e n t
w o u l d  c e r t a i n l y  e n l i v e n  t h e  a n n u a l  G o v e r n o r ' s  c o n f e r e n c e .

B u t ,  o f  c o u r s e ,  s h o r t l y  a f t e r  t h e  M i l l e r  c o u r t  r u l e d ,

t h e  i d e a  o f  a " m i l i t i a / n o n - m i l i t i a "  t e s t  w a s  p u t  t o  a w e l l

n e e d e d  r e s t .  I n  ( a . k . a t h e  C o u r t  o f

A p p e a l s  n o t  o n l y  r e j e c t e d  t h e  i d e a  t h a t  i n d i v i d u a l s  w e r e  p a r t  o f
t h e  m i l i t i a / n o n - m i l i t i a  w e a p o n s  d i c h o t o m y  b u t  i n s i s t e d  t h a t  no

s u c h  d i c h o t o m y  was i n t e n d e d :
we do n o t  f e e l  t h a t  t h e  Sup r eme  C o u r t  i n  t h i s  
c a s e  wa s  a t t e m p t i n g  t o  f o r m u l a t e  a g e n e r a l  
r u l e  a p p l i c a b l e  t o  a l l  c a s e s .  The r u l e  w h i c h  
i t  l a i d  down w a s  a d e q u a t e  t o  d i s p o s e  o f  t h e  
c a s e  b e f o r e  i t  a n d  t h a t  we t h i n k  was  a s  f a r  a s  
t h e  Supreme C o u r t  i n t e n d e d  t o  g o .

S i n c e  M i l l e r  t h e  S u p r e m e  C o u r t  h a s  on  a t  l e a s t  two 

o c c a s i o n s  spok en  on t h e  s u b j e c t  o f  t h e  S e c o n d  Amendmen t .  I n  £*. 

A d am s  v .  W i l l i a m s  407 U . S .  143, 92 S .  C t .  1921, 322 E d .  612 

[1972) J u s t i c e  D o u g l a s  d i s c u s s i n g  s e a r c h  a n d  s e i z u r e  p r o b l e m s  
w r o t e :

A p o w e r f u l  l o b b y  d i n s  i n t o  t h e  e a r s  o f  
o u r  c i t i z e n r y  t h a t  t h e s e  g u n  p u r c h a s e s  a r e  
c o n s t i t u t i o n a l  r i g h t s  p r o t e c t e d  by  t h e  S e c o n d  
Am en dmen t ,  w h i c h  r e a d s ,  "A w e l l  r e g u l a t e d  
M i l i t i a ,  b e i n g  n e c e s s a r y  t o  t h e  s e c u r i t y  o f  a 
f r e e  S t a t e ,  t h e  r i g h t  o f  t h e  p e o p l e  t o  k e e p  
an d  b e a r  Arms ,  s h a l l  n o t  be i n f r i n g e d . "

Th e r e  i s  u n d e r  o u r  d e c i s i o n s  no r e a s o n  
why s t i f f  s t a t e  l a w s  g o v e r n i n g  t h e  p u r c h a s e  
a n d  p o s s e s s i o n  o f  p i s t o l s  may n o t  be e n a c t e d .
T h e r e  i s  no r e a s o n  why  p i s t o l s  may n o t  b e  
b a r r e d  f r o m  a n y o n e  w i t h  a p o l i c e  r e c o r d .
T h e r e  i s  no r e a s o n  w h y  a S t a t e  may n o t  r e q u i r e  
a p u r c h a s e r  o f  a p i s t o l  t o  p a s s  a p s y c h i a t r i c  
t e s t .  Th e r e  i s  no  r e a s o n  why a l i  p i s t o l s
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s h o u l d  n o t  be h a t r e d  t o  e v e r y o n e  e x c e p t  t h e  
p o l i c e .

The l e a o i n g  c a s e  i s  U n i t e d  S t a t e s  v .  
M i l l e r ,  307 U . S .  174 , 59 S . c t .  316, 33 L . E d .  
,'.206, u p h o l d i n g  a f e d e r a l  l a w  m a k i n g  c r i m i n a l  
t h e  s h i p m e n t  i n  i n t e r s t a t e  c o m m e r c e  o f  a 
s a w e d - o f f  s h o t g u n .  The  l a w  was  u p h e l d ,  t h e r e  
b e i n g  no e v i d e n c e  t h a t  a s aw ed -o f f .  s h o t g u n  had  
• s o m e  r e a s o n a b l e  r e l a t i o n s h i p  t o  t h e  
p r e s e r v a t i o n  o r  e f f i c i e n c y  o f  a v i » l l  r e g u l a t e d  
m i l i t i a . *  I t L . ,  a t  178, 59 S . C t .  a t  818. 
The S e c o n d  Amendment ,  i t  wa s  h e l d ,  ' m u s t  b e  
i n t e r p r e t e d  a n d  a p p l i e d *  w i t h  t h e  v i e w  o f  
m a i n t a i n i n g  a ‘ m i l i t i a . ’

•The i l i l i t i a  w h i c h  t h e  S t a t e s  w e r e  
e x p e c t e d  t o  m a i n t a i n  a n d ' t r a . n  i s  s e t  i n  
c o n t r a s t  w i t h  T r o o p s  w h i c h  t h e y  v e r e  f o r b i d d e n  
t o  k e e p  w i t h o u t  t h e  c o n s e n t ,  o f  C o n g r e s s .  The 
s e n t i m e n t  o f  t h e  t i m e  s t r o n g l y  d i s f a v o r e d  
s t a n d i n g  a r m i e s :  t h e  common v i e w  w a s  t h a t
a d e q u a t e  d e f e n s e  o f  c o u n t r y  and l a w s  c o u l d  be 
s e c u r e d  t h r o u g h  t h e  M i l i t i a — c i v i l i a n s  
p r i m a r i l y ,  s o l d i e r s  an o c c a s i o n . *  I d . . a t  
178-179, 59 S . C t . ,  a t  81B.

C r i t i c s  s a y  t h a t  p r o p o s a l s  l i k e  t h i s  
w a t e r  d o w n  t h e  S e c o n d  A m e n d m e n t .  O u t  
d e c i s i o n s  b e l i e  t h a t  a r g u m e n t ,  f o r  t h e  S e c o n d  
A m e n d m e n t ,  a s  n o t e d ,  w a s  d e s i g n e d  t o  k e e p  
a l i v e  t h e  m i l i t i a .

N .C .B .H .  STATEMENT

D o u g l a s  and  M a r s h a l l ' s  o p i n i o n  on t h e  S e c o n d  Amendment  
i s  u n e q u i v o c a b l y  c l e a r :  t h e  Amendment  i s  a c o l l e c t : v »  r i g h t  o f
t h e  s t a t e .

Mo s t  r e c e n t l y  i n  L e w i s  v .  U n i t e d  S t a t e s  445 U . S .  95,

100 S .  C t .  915 _  L . E d .  , . ( 1980) J u s t i c e  B l a c k m u n ,

w r i t i n g  f o r  t h e  m a j o r i t y ,  u p h e l d  t h e  1968 Gun C o n t r o l  A c t  and
n o t e d  i n  a c r i t i c a l  f o o t n o t e :

8.  T h e s e  l e g i s l a t i v e  r e s t r i c t i o n s  o:i t h e  u s e  
o f  f i r e a r m s  a r e  n e i t h e r  b a s e d  u p o n  
c o n s t i t u t i o n a l l y  s u s p e c t  c r i t e r i a ,  no r  do t h e y  
t r e n c h  u p o n  a n y  c o n s t i t u t i o n a l l y  p r o t e c t e d  
l i b e r t i e s .  s&£— U n i t e s .  S t a t e s  y .  M i l l e r ,  307 
U . S  174, 178, 59 S .  C t .  816, 313, 33 L . E d .
1206 (1939) ( t h e  S e c o n d  Amendment  g u a r a n t e e s
no r i g h t  t o  k e ep  and  b e a r  a f i r e a r m  t h a t  d o e s
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n o t  h a v e  "s ome r e a s o n a b l e  r e l a t i o n s h i p  t o  t h e  
p r e s e r v a t i o n  o r  e f f i c i e n c y  o f  a w e l l  r e g u l a t e d  
m i l i t i a * } ;  U n i t e d  S t a t e s  v .  T h r e e  W i n c h e s t e r  
30-30 C a l i b e r  L e v e r  A c t i o n  C a r b i n e s . 504 F .2d  
1288, 1290, n .  5 (CA7 1975); U n i t e d  S t a t e s  v .  
J o h n s o n . 497 F . 2 d  54 8 (CA4 1 974 ) ;  C o d v  v .  
i i n . i £ £ l i _ £ i A . £ £ £  r <60 F . 2 d 34 ( C A S ) ,  c e r t ,  
d e n i e d ,  490 U . S .  1010,  93 S . C t .  454,  34 
L . E d . 2d 303 (1972) ( t h e  l a t t e r  t h r e e  c a s e s  
h o l d i n g ,  r e s p e c t i v e l y ,  t h a t  S e c .  1202(a ) (1) ,  
S e c .  922(g ) ,  an d  S e c .  922(a)(6) do n o t  v i o l a t e  
t h e  S e c o n d  Amendmen t ) .

N.C.B.H. STAT E M E N T

The M i l l e r  s t a n d a r d  h a s  o n c e  a g a i n  b e en  v i n d i c a t e d  t o  
b e  a c o l l e c t i v e  r i g h t  o f  *a w e l l  r e g u l a t e d  m i l i t i a . "

Amendmfini

U . S .  v .  W i l b u r  545 F .2 d  7641 (1 s t  19761

I n  p r o s e c u t i o n  f o r  v i o l a t i o n  o f  t h e  Gun C o n t r o l  A c t  o f  
1968, t r i a l  c o u r t  a c t i o n  i n  c u r t a i l i n g  d e f e n s e  c o u n s e l ' s  

a r g u m e n t  on S e c o n d  Amendment  wa s  p r o p e r  a s  p r e v e n t i n g  c o n f u s i o n  

l e s t  j u r y  b e l i e v e  t h a t  U n i t e d  S t a t e s  C o n s t i t u t i o n  p r o v i d e d  

d e f e n d a n t s  w i t h  l e g a l  d e f e n s e .

E c k e r t  ■■V.-Citv- o f  P h i l a d e l p h i a  477 P . 2d 610 (3rd 19731

A p p e l l a n t ' s  t h e o r y  i n  t h e  d i s t r i c t  c o u r t  w h i c h  he  now 

r e p e a t s  i s  t h a t  b y t h e  S e c o n d  Amendment  t o  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n  h e  i s  e n t i t l e d  t o  b e a r  a r m s .  A p p e l l a n t  i s  

c o m p l e t e l y  w r o n g  a b o u t  t h a t .

K i n g  532 P . 2d SPS (3rd  1976)
We f i r m l y  d i s a g r e e  w i t h  t h e  a r g u m e n t  t h a t  t h e  s t a t u t e  

v i o l a t e s  a p p e l l a n t ' s  r i g h t  t o  k e e p  an d  b e a r  a r m s .  He was
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n e i t h e r  c h a r g e d  w i t h  no r  c o n v i c t e d  o f  k e e p i n g  an d  b e a r i n g  a rm s .  

He v a6 c h a r g . d  w i t h  a n d  c o n v i c t e d  o f  e n g a g i n g  w i t h o u t  a l i c e n s e  

i n  t h e  b u s i n e s s  o f  d e a l i n g  i n  f i r e a r m s  a n d  o f  c o n s p i r i n g  w i t h  
o t h e r s  s o  t o  d o .

U . S .  ■/. G r a v e s  554 F .2 d  65 (3rd  19771

The c o u r t s  c o n s i s t e n t l y  h a v e  f o u n d  no c o n f l i c t  b e t w e e n  

f e d e r a l  g un  l a w s  and t h e  S e c o n d  Amendment ,  n a r r o w l y  c o n s t r u i n g  

t h e  l a t t e r  t o  g u a r a n t e e  t h e  r i g h t  t o  b e a r  a rm s  a s  a member o f  a 

m i l i t i a .  G r a v e s  h a s  n o t  a t t e m p t e d  t o  i n v o k e  t h e  S e c o n d  

Amendment  a s  a d e f e n s e  i n  t h e  p r e s e n t  p r o s e c u t i o n .  E v en  i f  he 

h a d ,  we w o u l d  deem c o n t r o l l i n g  t h e  i n t e r p r e t a t i o n  a d o p t e d  i n  
M i l l e r  and  t h e  c a s e s  f o l l o w i n g  i t .

U . S .  v .  l o h n s o n  497 P . 2d 548 (4 th  1974)

The s t a t u t e  p r o h i b i t i n g  t h e  t r a n s p o r t a t i o n  o f  a f i r e a r m  

i n  i n t e r s t a t e  commerc e  a f t e r  h a v i n g  b e e n  c o n v i c t e d  o f  a f e l o n y
t

i s  n o t  u n c o n s t i t u t i o n a l  a s  v i o l a t i v e  o f  d e f e n d a n t ' s  S e c o n d  

Amendment  r i g h t  t o  k e e p  and  b e a r  a rm s  s i n c e  t h e  S e c o n d  Amendment  

o n l y  c o n f e r s  a c o l l e c t i v e  r i g h t  o f  k e e p i n g  a n d  b e a r i n g  a r m s  

w h i c h  m u s t  b e a r  a r e a s o n a b l e  r e l a t i o n s h i p  t o  t h e  p r e s e n t a t i o n  o r  
e f f i c i e n c y  o f  a  w e l l - r e g u l a t e d  m i l i t i a .

N.C.B.H. STATEMENT



3 9

U . S . _ V . . S n i d e r  i 0 2  F .2 d  645 '4 th  1974)

D i s s e n t  ( n o t  i n  c o n f l i c t  w i t h  t h e  m a j o r i t y  v i e w  on t h i s  i s s u e ) :  

A l t h o u g h  t h o u s a n d  o f  p e r f e c t l y  w e l l  i n t e n t i o n e d  p e r s o n s  
d o u b t l e s s  b e l i e v e  w i t h  a l l  s i n c e r i t y  t h a t  t h e  S e c o n d  Amendment 
p r o t e c t i o n  o f  t h e  r i g h t  t o  b e a r  a rm s  i s  v i o l a t e d  by t h e  Gun Law 

e . g .  16 U . S . C .  A p p e n d i x  (201 e t  s e q . ) ,  s u c h  a c o n t e n t i o n  w o u l d  

be f r i v o l o u s .

U . S .  v .  J o h n s o n  M i  -p -2d 1134 (5 th 1971)

A p p e l l a n t ' s  r e m a i n i n g  c o n t e n t i o n ,  t h a t  h i s  

c o n s t i t u t i o n a l  r i g h t  t o  b e a r  a rm s  h a s  b e e n  i n f r i n g e d  b y  t h e  A c t ,  

m i s c o n s t r u e s  t h e  S e c o n d  Amendmen t .  The  S up r em e  C o u r t  d e a l t  w i t h  

s ^ * h  a c o n s t i t u t i o n a l  a t t a c k  d i r e c t e d  a g a i n s t  t h e  N a t i o n a l  
F i r e a r m s  A c t  o f  1934 i n  U . S .  v .  M i l l e r .

U .S .  v .  W i l l i a m s  44f F .2 d  4b (5 th 1971)

S t a t u t e s  p r o s c r i b i n g  o f f e n s e  o f  a n d  p e n a l t y  f o r
\

p o s i a s s i o n  o f  an u n r e g i s t e r e d  f i r e a r m  a r e  n o t  v i o l a t i v e  o f  t h e  
r i g h t  t o  b e a r  a rm s  a s  g u a r a n t e e d  b y  S e c o n d  Amendmen t .

rtc.liniqht v . U.S..-5Q7,.f.2d 1034 (5,t h 1975)

A p p e a l s  C o u r t  u p h o l d s  l o w e r  c o u r t ' s  r e j e c t i o n  o f  

l e f e n d a n t ' s  m o t i o n  f o r  r e l i e f  on t h e  b a s i s  t h a t  t h e  f i r e a r m s  
c h a r g e  u n d e r  w h i c h  h e  w a s  c o n v i c t e d  v i o l a t e d  h i s  S e c o n d  
Amendment  r i g h t s .

N.C.’B.'J. s t a t e k e n t

396-987 0 - 83 - u
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U . S .  v .  r o r q e t t _ 3 4 3 . . r . 2 d  SOI  (6 th  1965)

U p h o l d s  M i l l e r  r u l i n g  r e g a r d i n g  t h e  N a t i o n a l  F i r e a r m s  
A c t  a s  n o t  v i o l a t i n g  t h e  S e c o n d  Amendment .

S t e v e n s  v .  U . o .  44Q ? .2d  144 (6 th  1971)

C o n s t i t u t i o n a l  r i g h t  t o  k e e p  and  b e a r  a rm s  a p p l i e s  o n l y  

t o  t h e  r i g h t  o f  t h e  s t a t e  t o  m a i n t a i n  m i l i t i a  a n d  n o t  t o  

i n d i v i d u a l s '  r i g h t s  t o  b e a r  a r m s .  C o n g r e s s  h ad  a u t h o r i t y  u n d e r  

commerc e  c l a u s e  t o  p r o h i b i t  p o s s e s s i o n  o f  f i r e a r m s  b y  c o n v i c t e d  
f e l o n s ,  b a s e d  upon  c o n g r e s s i o n a l  f i n d i n g  t h a t  s u c h  p o s s e s s i o n  
p a s s e s  t h r e a t  t o  i n t e r s t a t e  comme r c e .

U-.-5._v._Dav . 476_ F .2d  562 (6 th  19731

As t o  t h e  a l l e g e d  r i g h t  t o  b e a r  a rm3,  D a y ' s  c l a i m  i s  

m e r i t l e s s .  T h e r e  i s  no  a b s o l u t e  c o n s t i t u t i o n a l  r i g h t  o f  an  
i n d i v i d u a l  t o  p o s s e s s  a f i r e a r m .

U . S . v .  3 i r a l e v .  .529 F . 2d. 103 (6 t h  197k)

S t a t u t e  u n d e r  w h i c h  d e f e n d a n t s  w e r e  c o n v i c t e d  o f  
p o s s e s s i o n  o f  u n r e g i s t e r e d  f i r e a r m s  d i d  n o t  v i o l a t e  d e f e n d a n t s '  
r i g h t  t o  b e a r  a r m s .

U . S .  v .  B a i j j J L H L £ * 2 d  1Q3 (6 th  1976)
I t  i s  c l e a r  t h a t  t h e  S e c o n d  Amen dmen t  g u a r a n t e e s  a 

c o l l e c t i v e  r a t h e r  t h a n  an i n d i v i d u a l  r i g h t .  The f a c t  t h a t  t h e  
d e f e n d a n t  W a r i n ,  i n  common w i t h  a i l  a d u l t  r e s i d e n t s  and  c i t i z e n s

N.C.3.H. STATEMENT
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o f  O h i o ,  i s  s u b j e c t  t o  e n r o l l m e n t  i n  t h e  m i l i t i a  o f  t h e  s t a t e  
c o n f e r s  on  h im  no r i g h t  t o  p o s s e s s  t h e  s u b m a c h i n e  g u n  i n  
q u e s t i o n .

U . S .  v .  P r u n e r  60S F .2 d  .871. f 6t h  1979)

U p h o l d s  J u s t i c e  D o u g l a s '  c o n c u r r i n g  a n d  d i s s e n t i n g  

d i s c u s s i o n  on t h e  p r o p o s i t i o n  t h a t  t h e  p u r c h a s e  o f  g u n s  i s  a 

c o n s t i t u t i o n a l  r i g h t  p r o t e c t e d  b y  t h e  S e c o n d  Amendment  i n  Adams

W i t h e r s p o o n  v .  U . S .  633 F .2 d  1247 (6 th 1980)

A p p e l l a n t  c o n t e n d e d  t h a t  t h e  S e c o n d  Amendment  a f f o r d e d  
h im p r o t e c t i o n  f r om  t h e  f e d e r a l  f i r e a r m s  s t a t u t e s  b e c a u s e  he was  
on  h i s  own b u s i n e s s  p r e m i s e s .  T h e r e  i s ,  o f  c o u r s e ,  no  s u c h  

s p e c i f i c  p r o v i s o  i n  t h e  S e c o n d  Amen dmen t  n o r  i s  t h e r e  a n y  

Su p r em e  C o u r t  i n t e r p r e t a t i o n  t o  t h a t  e f f e c t .

U . S .  v .  L a u c h l i  444 F .2 d  1037 f7 t h  1971)

We r e j e c t  d e f e n d a n t ' s  a r g u m e n t  t h a t  t h e  Gun C o n t r o l  A c t  

o f  1966 i s  v i o l a t i v e  o f  t h e  S e c o n d  Amendment  g u a r a n t e e  o f  t h e  

r i g h t  t o  b e a r  a r m s .

U.S . - v .  M cCu t c he on  446 F .2 d  133 f7 t h  1971)

S t a t u t e  r e q u i r i n g  one  who make s  f i r e a r m  t o  f i l e  w i t h  

S e c r e t a r y  o f  T r e a s u r y  o r  h i s  d e l e g a t e  w r i t t e n  a p p l i c a t i o n  t o  

make a n d  r e g i s t e r  f i r e a r m  an d  pa y  an y  a p p l i c a b l e  t a x  t h e r e o n  and

N.C.B.H. S TATEMENT
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s t a t u t e  r e q u i r i n g  r e g i s t r a t i o n  o f  s u c h  f i r e a r m  by make r  t h e r e o f  
d i d  n o t  i n f r i n g e  S e c o n d  Amendment  r i g h t  t o  k e e e p  and b e a t  a rm s .

IU Z ,  v .  T h r e e  W i n c h e s t e r  30-20 C a l i b e r  L e v e r  A c t i o n  Ca r - .me *
= 04 ? .? d  i ; a a  <7th  i < m i

S t a t u t e  p r o h i b i t i n g  p o s s e s s i o n  o f  f i r e a r m s  by  p r e v i o u s l y  

c o n v i c t e d  f e l o n  d o e s  n o t  i n f r i n g e  on S e c o n d  A m e n d m e n t s  
p r o t e c t i o n  o f  r i g h t  t o  b e a r  a rm s .

U . S . v .  S v n n e s  43B S.2d 764 . '3th 1971)

W h i l e  t h e  C o u r t  i n  M i l l e r  d e a l t  v i t h  t h e  p r o h i b i t e d  

p o s s e s s i o n  o f  a s a w e d - o f f  s h o t g u n ,  t h e  r e a s o n i n g  an d  c o n c l u s i o n  
o f  t h a t  c a s e  h a s  c a r r i e d  f o r w a r d  t o  o t h e r  f e d e r a l  g u n  

l e g i s l a t i o n .  We t h i n k  i t  i s  a l s o  a p p l i c a b l e  h e r e .  A l t h o u g h  
S e c .  1202(a) i s  t h e  b r o a d e s t  f e d e r a l  g un  l e g i s l a t i o n  t o  d a t e ,  we 

s e e  no c o n f l i c t  b e t w e e n  i t  and  t h e  S e c o n d  Amendment s i n c e  t h e r e  

i s  no s h o w i n g  t h a t  p r o h i b i t i n g  p o s s e s s i o n  o f  f i r e a r m s  by  f e l o n 3  

t h e  m a i n t e n a n c e  o f  a ’ w e l l  r e g u l a t e d  m i l i t i a . *

U.S.  v .  P e c k e r  446 F .2 d  164 ( S t h  1971)

The r e c o r d - k e e p i n g  r e q u i r e m e n t s  a t  i s s u e  h e r e  b e a r  an 

e v e n  more t e n u o u s  r e l a t i o n s h i p  t o  t h e  S e c o n d  Amendment  t h a n  d i d  

t h e  s t a t u t e  i n v o l v e d  i n  M i l l e t . T h u s ,  i n  l i g h t  o f  t h e  

d e f e n d a n t s  f a i l u r e  t o  p r e s e n t  an y  e v i d e n c e  i n d i c a t i n g  a c o n f l i c t  
b e t w e e n  t h e  r e q u i r e m e n t s  c f  S e c 3 .  922(m) a n d  923(g)  a n d  t h e  

m a i n t e n a n c e  o f  a w e l l - r e g u l a t e d  m i l i t i a .  We d e c l i n e  t o  h o l d  
t h a t  t h s  s t a t u t e  v i o l a t e s  t h e  S e c o n d  Amendment .

N.C.3.H. STATEMENT
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Codv  v .  U . S .  460 F .76  14 (8 th  '.97?1

S e c o n d  Amendment  r i g h t  t o  b e a r  ar ras i s  n o t  an  a b s o l u t e  

b a r  t o  C o n g r e s s i o n a l  r e g u l a t i o n  o f  t h e  u s e  o r  p o s s e s s i o n  o f  
f i r e a r m s  an d  i t s  g u a r a n t e e  e x t e n d s  o n l y  t o  u s e  o r  p o s s e s s i o n  
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by David T. Hardy, Partner in the Law Firm Sando & Hardy
In analysing the right to keep and bear arms, we must constant­

ly keep in mind that it is one of the few rights in the Constitution 
which can claim any considerable antiquity. Freedom of the press, 
for instance, had little ancestry at common law: statutes requiring 
a government license to publish any works on political or religious 
matters were in effect in England until 1695, when they were 
allowed to expire for economic, not libertarian, reasons.[l] Long 
after that date, prosecutions after-the-fact for seditious libel were 
common. In the Colonies, these and similar statutes were likewise 
enforced and offending religious material was burned in Massachu­
setts as late as 1723.[2] Protests against general search warrants 
did not become common until after 1760, and the invalidity of such 
warrants at common law was not recognized until the eve of the 
American Revolution.[3]

In contrast to these rights, the right to keep and bear arms can 
claim an ancestry stretching for well over a millenium. The antiq­
uity of the right is so great that it is all but impossible to document 
its actual beginning. It is fairly clear that its origin lay in the 
customs of Germanic tribes, under which arms bearing was a right 
and a duty of free men; in fart., the ceremony for giving freedom to 
a slave required that the former slave be presented with the arma­
ment of a free man.[4] He then acquired the duty to serve in an 
equivalent of a citizen army. These customs were brought into 
England by the earliest Saxons. The first mention of the citizen 
army, or the ,,cvrd” is found in documents dating to 690 A.D., but 
scholars have concluded that the duty to serve in such with person ­
al armament “is older than our oldest records.” (Not knowing of 
the earlier records, 18th century legal historians including the 
great Blackstone attributed the origin of the English system to 
Alfred the Great, who ruled in the late 9th century A.D.)[5]

This viewpoint of individual armament and duty differed greatly 
from the feudal system which were coming into existence in 
Europe. The feudal system presupposed that the vast bulk of fight­
ing duties would fall to a small warrior caste, composed primarily 
of the mounted knight. These individuals held the primary political 
and military power. Thus peasant armament was a threat to the 
political status quo. In England, on the other hand, a system 
evolved whereby peasant armament became the great underpin­
ning of the status quo and individual armament became viewed as 
a right rather than a threat.

This in turn significantly changed the evolution of political sys­
tems in Britain. Since so much military power lay with the private 
citizen, the traditional monarchy was necessarily much more a 
limited monarchy than an absolute one. Even after the Norman

H i s t o r i c a l  B a s e s  o f  t h e  R i g h t  T o K e e p  a n d  B e a r  A r m s
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Conquest of 1066. which brought feudal systems into Britain, kings 
regularly appealed to the people for assistance. William Rufus, 
second Norman king of England, was driven to appeal to the citi­
zenry to put down a rebellion of feudal barons. To obtfdn the 
assistance of the individual armed citizen, he promised thr people 
of England to provide better la%vs then had ever been made, to 
rescind all new taxes instituted during his reign, and to annul the 
hated forest laws which imposed draconian punishments; inspired 
by his promises, the citizenry rose with their arm? and defended 
his government against the rebels.(6] After his death, his brother, 
Henry I, often drilled the citizen units in person, seeking to appeal 
to the individual members. In short, kingship in Britain became a 
far more democratic affair than it would ever oecome on the Conti­
nent, due in major part to the individual armament of the British 
citizen.

The Angevin monarchs expanded this still farther. Henry II. who 
is considered the father of the common law, promulgated the 
Assize of Arms in 1181. This required all British citizens between 
15 and 40 to purchase and keep arms. The type of arms required 
varied with wealth; the wealthiest had to provide themselves with 
fuil armor, sword, dagger, and war horse, while even the poorest 
citizens, "the whole community of freemen", must have leather 
armor, helmet, and a lance.[7] Twice a year all citizens were to be 
inspected by the king's officials to insure that they possessed the 
necessary arms. Conversely, the English made it quite clear that 
the king was to be expected to depend exclusively upon his armed 
freemen. When rebellious barons forced John I to sign the Magna 
Carta in 1215, they inserted in its prohibitions a requirement that 
he "expel from the kingdom all foreign knights, crossbowmen, 
sergeants, and mercenaries, who have come with hones and weap­
ons to the harm of the realm."

Henry IE continued this tradition. In his 1253 Assize • r Arms he 
expanded the age categories to include everyone between 15 and 60 
years of age, and made a further modification which bordered on 
the revolutionary. Now, not only were freemen to be armed, but 
even villeins, who were little more than serfs and were bound to 
the land. Now all "citizens, burgesses, free tenants, villeins and 
others from 15 to 60 years of age’’ were legally required to be 
armed.[8] Even the poorest classes of these were required to have a 
halberd (a pole arm with an axe and spike head) and a knife, plus 
a bow if they owned lands worth over two pounds sterling.

The role of the armed citizen exDanded under the rule of the 
four Edwards. During civil wars in Wales, Edward I discovered the 
utility of the Welsh longbow, .an extremely potent bow (its pull was 
estimated to have been between 100-200 pounds, whereas today a 
60-pound bow is considered extremely powerful) which could pene­
trate the heaviest armor. Unlike the crossbow (and to an even 
greater extent, the armor and horse of the mounted knight) the 
longbow could be made cheaply enough and maintained easily 
enough to become the universal armament of all citizens. While oil 
the Continent so deadly a weapon was considered a threat to the 
ruie of the armored knight, in Britain its use was encouraged by 
the monarch. At Crecy, noitiers and Agincourt, the longbow in the 
hands of British com oners decimated the French armorec
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knights. By 1369 Edward HI was orderin'? the sheriffs of London to 
require “everyone of said city stronge in body, at leisure time on 
holidays” to "use in their recreation bowes and arrows.”[9] He 
hardly needed the encouragement; the archery ranges outside 
London were so constantly swamped with arrows that no grass 
would grow upon them. Edward IV continued this policy, com- 
man ding that “every Englishman or Irishman dwelling in England 
must have a bow of his own height”, and commanding that each 
town build and maintain an archery range upon which every citi­
zen must practice on feast days.[10] In 1470 he banned games of 
dice, horseshoes, and tennis in order to force citizens to use nothing 
but the bow for sport.[ll] He imposed price controls on v>ows in 
order to ensure that bows would be inexpensive enough r even 
the poorest citizen to purchase them.[12]

While the common law sought to force all commoners to possess 
what was then the most deadly military weapon, it also imposed 
only the most minimal restraints upon use of that weapon. These 
focused purely upon criminal misuse of the weapon or its transpor­
tation into certain highly protected areas. In 1279, for instance, 
those coming before the royal courts were required to “come with­
out all force and armor”.[13] The Statute of Arms, whose date of 
enactment is uncertain, required that spectators at tournaments 
attend without armament and that those participating in the tour­
nament carry swords without points.[14] The 1328 Statute of North­
ampton prohibited anyone, other than the king’s servants or citi­
zens attempting to keep the peace, from coming before the king's 
ministers “with force and arms”, or acting "in affray of the peace”, 
and from going or riding “armed by night or by day in fairs, 
markets, nor in the presence of the justices or other ministers nor 
in no part elsewhere ” [15] In light of the common law prefer­
ence for individual armament, however, English courts construed 
this to mean that only carrying of arms in a threatening or terrify­
ing manner was prohibited. In the words of William Hawkins in 
his “Pleas of the Crown”, "no wearing of arms is within the mean­
ing of the statute, unless it be accompanied with such circum­
stances as are apt to terrify the people; from which it seems to 
follow, that persons of quality are in no danger of offending against
the statute by wearing common weapons ” [16] Thus the sole
common law restraints upon use of armament in this period fo­
cused either upon carrying into specially protected areas or upon 
what today would be considered assault with a deadly weapon.

While firearms had been invented sometime before, only in the 
16th century did they become truly portable with the invention of 
the wheellock. This break* hrough inspired a number of attempts in 
Europe and England to control weaponry. The Emperor Maxmilian 
attempted to impose bans upon wheellock manufacture throughout 
his empire on the Continent; the French imposed strict controls 
both upon manufacture and sale of firearms and upon assembly of 
ammunition and making of powder.[17] The English briefly experi­
mented with such but found them repugnant to their institutions. 
Henry VII had in 1503 banned the shooting of crossbows upon an 
extremely limited basis.[18] First, only shooting and not possession 
was outlawed, and that only without a license or “placarde" from 
che king. Secondly, an exception was made for those who shot in
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defense of a residence (“but if he shote aw of a howse for the 
lawefull defen of the same") and for lords who owned land worth 
200 marks per year. Third, as might be surmised from the ban 
upon shooting rather than upon ownership, the purpose was to 
force citizens to use the longbow, which was considered a much 
deadlier weapon.

His successor Henry Vm was a great devotee of the longbow and 
early in his reign attempted to push its use by still more vigorous 
means. In 1511 he enacted “an act concerning shooting in longe 
bowes’’ which banned games, required fathers to purchase bows for 
sons between the ages of 7 and 14 and to “lem theym and bryng 
theym up in shootyng’. From age 14 until 40 each non-disableu 
citizen was obliged to practice longbow shooting and also to have 
bow and arrows “contynuaily in hys house.’’ Anyone wno failed to 
own and use a longbow was subject to a fine. The ban upon cross­
bows was renewed and the property requirement for such was 
raised to 300 marks.(19]

In 1514 Henry extended the ban upon crossbows to include 
“handgonnes” (which at that time meant any firearm carried by 
hand, as opposed to cannons, rather than what are today called 
“pistols’’), and to extend the ban to possession as well as shoot- 
ing.|20] Once again the intent was to force ownership and use of 
the longbow in place of the less efficient firearm3 of the time.

Unlike his continental equivalents, Henry was soon forced to 
give up his attempt at gun control. In 1523 the property qualifica­
tion was lowered from 300 pounds sterling to only 100 pounds, and 
the penalty was reduced from imprisonment and fine to a fine 
only.(21] In 1541 the statute was again amended (adding in its 
preface a protest that despite the earlier law people “have used 
and yet doe daylie ryde and go in the King's highwayes and else­
where, having with them crosbowes and little handguns’’) :o permit 
ownership of the longer arms (over three-quarters of a yard or one 
yard in total length, depending upon type) by any citizen, and 
ownership of the shorter arms by citizens with over 100 pounds' 
worth of land.(22] It also prohibited shooting within a quarter of a 
mile of a town except upon a range “or for defense of his person or 
house”, and provided that “it shal be laufull .'’’ora henceforth to all 
gentlemen, yoemen and servingemen . . . and to all the inhabi­
tants of citties, boroughes and markett townes of this realme of 
Englande to shote with any handgune, demyhake or hagbutt at 
anyn butt or bank of earth . . to have and kepe in everie of their 
houses any such handgune or handgunes . . . with the intent to 
use and shote the same at a but or bank of earth . . . this present 
act or anythinge therein conteyned to the contrarie notwithstand- 
inge.” Eventually Henry gave up the entire effort and simply re­
scinded his firearm laws by proclamation.[23] Weapons control—at 
least that which limited armament rather than required it—was 
recognized as repugnant to the English system. Indeed, the Tudor 
legal commentator Sir John Fortescue would comment (in his com­
parison between the happy state of peasants in England, with its 
limited monarchy, and the unhappy state of peasants in France, 
with absolute monarchy) that the French peasants were so poorly 
off that they not only starved but coulci not have any “Wepen” or 
the means to obtain it.[24] The consciousness of English as a weap­
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ons owning and using people, in contrast to the French and other 
Continentals, was beginning to take form.

Under Elisabeth the English militia system developed still far­
ther; indeed, it was during her reign that the phrase ‘‘militia’’ was 
First used to describe the concept of a universally armed people 
ready to stand in defense of their nation.[25] The militia were now 
mustered by county lieutenants and called to formal musters to 
display and practice with their weapons.[26] Elizabeth also sought 
the creation of “trained bands” or “train bands”, which were small 
" ilitia units given special training and provided with governmen­
tal! v purchased arms.[27]

Her efforts largely decayed under her successc. James I, who 
permitted repeal of some of the most important militia statuttr 
His successor, Charles I, paid the price. Increasing hostility from 
Parliament, which was now beginning to assert itself as a distinct 
legislative body, brought the kingdom to the brink of civil war. The 
king compromised, sending his best advisor to the scaffold, but 
when Parliament asked for control over the militia he exploded. 
“By God, not for an hour, vou have asked that of me in this, which 
was never asked of a king, ’[28] he replied. An unsuccessful attempt 
to arrest five members of Parliament on charges of treason led to 
the final breach. The five members were protected by the London 
militia, and the king was for-ed to flee the city and attempt to 
muster his own army.

As the civil war wore on, Parliament was at length driven to 
create the “New Model Army”, a standing body of veteran troops 
who were predominantly Puritan.[29] These were rigorously disci­
plined under the leadership of Oliver Cromwell, who eventually 
rose to head the army, and with their aid parliament ended as the 
victor in the civil war. But in July 1647 the New Model Army 
(alienated by a failure of pay and by the anti-Puritan measures of 
the Parliament) marched on London and took over the govern­
ment. On December 6, 1648 troops, acting on Cromwell’s orders, 
surrounded th** Parliament building and drove off over 140 mem­
bers. The ret mder formed what became known as “the Rump 
Parliament”, by 1653 even the Rump was an impediment to Crom­
well and he used his troops to totally shut down parliamentary 
government; the army officers then selected a new Parliament 
composed largely of Puritan elders. A short time later Cromwell 
pressured its dissolution and in 1654 he replaced it with yet an­
other Parliament, in whose election only those whose land was 
worth over 200 pounds sterling cnvld vote. This Parliament in turn 
named Cromwell "Lord Protector” and king of England in all but 
name. Yet a year later Cromwell dissolved even this Parliament 
and established a military dictatorship, dividing the nation into 
eleven districts, each headed by a major general whose duties 
included political surveillance, censorship of publications, and in­
fluencing future elections.[30] A major factor in the dissolution of 
several of these parliaments was their attempt to adopt new militia 
statutes; Cromwell, who controlled by the new model army, had 
little interest in permitting Parliament to reorganize the militia.

Following Cromwell’s death, the English were more than happy 
to accept back the son of the late Charles, Charles II, as monarch. 
Charles II promptly dissolved the army, offering full pay plus a
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bonus from his own finances, and guaranteeing work on public 
works projects for the demobilized troops.[31] He also sought to 
secure himself by a variety of legislation which people in Parlia­
ment, in their haste to welcome the end of Puritan rule, did not 
recognize as dictatorial. In 1661 and 1662 he expanded the defini­
tion of treason, imposed press censorship, restricted practice of 
religion by Puritans and others and leveled the protective walls of 
many towns which had sided with Parliament.[32] Instructions 
were also issued to the lord’s lieutenant to form special militia 
units cut of volunteers of favorable political views, “the officers to 
be numerous, disaffected persons watched and not allowed to as­
semble. and their arms seized. . . .”[33] The excessive searches for 
arms under that order led to Parliamentary resistance and refusal 
to grant a militia bill in the sessions of 1660 and 1661.[34] Only in 
1662 was Charles able to obtain a militia statute pleasing to him. 
The 1662 statute permitted the King to appoint Lieutenants for 
each county and major city; these lieutenants could charge persons 
with the responsibility of equipping and paying a militia man. But 
not every Englishman was required to be armed or serve, and those 
who were required could always hire a substitute to appear for 
them. The lieutenants were moreover empowered to hire persons 
“to search for and sefre all arms in the costody or possession of any 
person or persons whom the said lieutenant or any two or more of 
their deputies shall judge dangerous to the peace of the king­
dom. . . .”[35] The Calendar of State Papers for the period is filled 
with reports of confiscations of weapons from suspicious persons 
and religious independents.[36] Charles also by proclamation or­
dered gunsmiths to produce records of all fire> m s  sold; importa­
tion of firearms from overseas was banned; and carriers through­
out the realm were forbidden to transport fiiaarms ’without first 
obtaining a license. (The resemblance between these measures and 
the American 1968 Gun Control Act is astonishing!

In 1671 this was followed with an amendment to the Hunting 
Act. Hunting was restricted to those who owned lands worth 100 
pounds and, most importantly, those who could not hunt (who 
formed the vast bulk of the kingdom) were “declared to be persons 
by the laws of this realm, not allowed to have or keep for them­
selves, or any other person or persons, any guns, bows, grey­
hounds. . . .”[37] “Guns” were an addition to the list: all but the 
wealthiest land-owners could be disarmed. As Charles' reign wore 
on he encountered increasing opposition from Parliament and from 
what was becoming the Whig party. This he met by such drastic 
measures as moving the sitting of Parliament from London (which 
was quite favorable to the Whigs) to Oxford, and by arresting and 
executing several Whig leaders on charges of treason. Charles sur­
vived, but it was a close race.

James II, Charles' brother and successor, would not be so lucky. 
He continued to enforce the laws on disarmament, directing them 
with increasing force against Puritans and his political opponents. 
Moreover he used his “dispensing power” to permit Catholic offi­
cers to stay with the army. He sought to obtain permission to 
expand the standing army complaining that during rebellion the 
militia “is not sufficient for such occasions, and that there is noth­
ing but a good force of well disciplined troops in constant pay that
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can defend us. . . '.”[38] Parliament refused, but James kept a lim­
ited standing army on foot from his own resources. In 1686 he 
issued orders to six lord lieutenants complaining that “a great 
many persons not qualified by law, under pretense of shooting 
matches, keep muskets or other guns in their houses," and that he 
desired them to "cause strict search to be made for such muskets 
or guns and to seize and safely keep them until further order.”[39] 
In Ireland he ordered General Tyrconnel to disarm the populance:

A royal order came from Whitehall for disarming the 
population. This order Tyrconnel strictly executed as he 
respected the English. Although the'country was infested 
by predatory bands, a Protestant gentleman could scarcely 
obtain permission to keep a brace of pistols.[40]

These measures did James little good; in 1688 his son-in-law and 
daughter, William of Orange and Mary entered the nation in a 
supposed "invasion” which came to be known as the “the Glorious 
Revolution”. After defection of a number of his nobility and refusal 
of the militia to fight, James fled to the Continent.

This left Parliament with an interesting question: was James 
king and, if rot, how did they go about putting William and Mary 
on the throne? They approached this problem by promulgating a 
Declaration of Rights, which listed complaints against James and 
argued that these had forfeited him the right to rule. After Wil­
liam accepted this Declaration as definitive of the rights of Eng­
lishmen, he was permitted to assume the throne and call a Parlia­
ment, which then reenacted the Declaration as the Bill of 
Rights.[41]

The Declaration and Bill of Rights were later said to be "the 
essence of the revolution”; [42] only a year before the adoption of 
the American Bill of Rights, the great English jurist Edmund 
Burke would refer to the Declaration as "the cornerstone of our 
Constitution.”[43] The Declaration listed a variety of civil liberties 
which James v/as accused of infringing. Prominent among these 
was the right to keep and bear arms. The form finally adopted 
complained that James had violated the liberties of the kingdom by 
keeping a standing army and moreover by causing his Protestant 
subjects “to be disarmed at the same time when Papists were both 
armed and employed contrary to law.” It accordingly resolved that 
“the subjects which are Protestant may have arms for their de­
fense suitable to their conditions and as allowed by law.”[44] Since 
only slightly over one percent of the population was then Catholic, 
this amounted to a general right to own arms applicable to virtual­
ly all Englishmen. The possible restriction—that they be arms "as 
allowed by law”—was clarified by prompt amendment of the Hunt­
ing Act to remove the word “guns” from items which even the 
poorest Englishman was not permitted to own. Now all Englishmen 
could own arms “for their defense suitable to their conditions and 
as allowed by law” in the form of whatever firearms they de- 
oir ed.[45]

A few modem writers, none of whom cite any historical evidence, 
have claimed that the Bill of Rights was directed not so much at 
disarmament as at the fact that Catholics were permitted to be 
armed while the Protestants had been disarmed.[46] The statutory
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history of r^e Declaration of Rights proves beyond any doubt chat 
this is a totally incorrect. The debates in the House of Commons, as 
recorded by Lord Somers, the principal draftsman of the Declara­
tion, show that the Members focused on the confiscation of private 
arms collections under the 1662 Militia Act. Sergant Maynard, for 
instance, complains of James: “Can he sell or give away his sub­
jects; an act of Parliament was made to disarm all Englishmen, 
whom the lieutenant should suspect, by day or by night, by force or 
otherwise—this was done in Ireland for the sake of putting arms 
into Irish hands.” Somers condensed a speech by Sir Richard 
Temple to “Militia bill—power to disarm ail England—now done in 
Ireland.” A Mr. Boscawen complained of “arbitrary power exer­
cised by the ministry—militia—imprisoning without reason; dis­
arming—himself disarmed. . . .” Sergeant Maynard complained of 
the “Militia Act—am abominable thing to disarm the 
nation. . . .”[47]

The Lords felt even more strongly about the issue. The Commonr. 
originally passed a declaration simply declaring that “the acts 
concerning the militia are grievous to the subject" and that “it is 
necessary for the public safety that the subjects which are Protes­
tant should provide and keep arms for the common defense; and 
that the arms which have been seized and taken from them be 
restored.”[48] The Lords apparently felt this did not state the indi­
vidual rights strongly enough and completely omitted the language 
regarding the common defense, substituting the final version: “The 
subjects which are Prcte3tant may have arms for their defense 
suitable to their conditions and as allowed by law. "[49] The lan­
guage referring to the fact that Catholics were armed while the 
disarmaments were proceeding was added only at conference, with 
the Lords suggesting that it was a "further aggravation” to the 
underlying illegality and therefore “fit to be mentioned.”[50] 
Indeed, the modern British historian J. R. Western complains thac 
the modifications by the House of Lords created too much of an 
individual right: “The original wording implied that everyone had 
a duty to be ready to appear in arms whenever the state was 
threatened. The revised wording suggested only that it was lawful 
to keep a blunderbuss to repel burglars.”[51]

The “Glorious Revolution” also gave birth to the political philos­
ophy which underlay the American Revolution less tnan a century 
later. The two major British parties, the Whigs and the Tories, had 
achieved both their essence and their names during the fight under 
Charles II to exclude his brother James II from the succession to 
the throne. One of the major points of th~ Whig philosophy was the 
need for a true militia, in the sense wnich England had had it 
during the Tudor years, and the scrapping of the standing army. 
All the major Whig authors stressed this point; Algernon Sidney 
counseled that “no state can be said to stand on a steady founda­
tion, except those whose whole strength is in their own soldiery, 
and the body of their own people;”[52] Robert Molesworth advised 
that with standing armies “the people are contributors to their 
own misery; and their purses are drained in order to their 
misery,”[53] while attacking disarmament under the game laws 
with the argument that “I hope no wise man will put a hare or a 
partridge in balance with the safety and liberties of English­
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men”.[54] These and other Whig authors were to be found in the 
library of even- American political thinker during the years before 
the Revolution’;[55] John Adams himself would estimate that ninety- 
percent of Americans were at that time Whigs by .,entiment.[56]

Notwithstanding this growing support for a true militia, the use 
of the militia system in Britain steadily declined. By 1757, when a 
new Militia Act was adopted, only 32,000 men, a very small part of 
the population, were to serve.[57] The officers were to be chosen 
from the more wealthy of the gentry; property qualifications were 
imposed for all commissioned officers. The government would issue 
the arms to the militia, which were to be kept under lock and key, 
and could be seized by the lieutenant or deputy lieutenant of the 
county whenever he “shall adjudge it necessary to the peace of the 
kingdom".[58] “The Whigs considered this "select militia” as little 
better than a standing army: it was hardly a true “militia”, an 
armed citizenry. In the debates over the Scottish militia act, the 
Lord Mayor of London argued to the Commons that the militia 
"could not longer be deemed a constitutional defense, under the 
immediate control and direction of the people; for by that bill they 
were rendered a standing army for ail intents and purpose.’[59] 
This background—that of a tradition of an armed citizenry' met 
with recent infringements upon the traditional right of bearing 
arms—formed the background of the political views of the framers 
of our own Constitution.

The American experience with citizen armament had been more 
extensive even than that of Britain. The early colonists brought 
their own arms and secured additional ones from the government. 
As early as September 1622, they were being armed not only with 
muskets but with “three hundred short pistols with firelocks”.[60] 
Virginia in 1623 ordered that no one was to “go or send abroad 
with a sufficient party well armed” and each plantation was to 
insure that there was “sufficient of powder and ammunition within 
the plantation”.[61] In 1631 it ordered that no one work their fields 
unarmed and required militia musters on a weekly basis following 
church services: "All men that are fittinge to bear armes, shall 
bring their peeces to church . . .”[62] By 1673 the colony provided 
that persons unable to purchase firearms from their own finances 
would be supplied guns by the government and required to pay a 
reasonable price wnen able to do so. Similar legislation was im­
posed in the other colonies. The first session of the legislature of 
the New Plymouth Colony required “that every free man or other 
inhabitant of this Colony provide for himself and each under him 
able to beare armes, a sufficient in usket and other serviceable 
peece for war” with other equipment.[63] Simi’ar measures were 
enacted in Connecticut in 165C.

When the colonies began drifting toward revolution following the 
elections of 1760, the colonists were thus well equipped for their 
role. The British government began extensive troop movements 
into Boston in 1768 to reduce opposition, and the town government 
responded by urging its citizens to arm themselves and be prepared 
to defend themselves against the deprivations of the soldiers. When 
Tories responded that this order was illegal, the colonial newspa­
pers responded that the right of personal armament was guaran­
teed to every Englishman. The Boston Evening Post asserted that
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“It is certainly beyond human art and sophistry, to prove that the 
British subjects, to whom the privilege of possessing arms is ex­
pressly recognized by the Bill of Rights, and to live in a province 
where the law requires them to be equipped with arms, axe guilty 
of an illegal act, in calling upon one another t< be provided with 
them, as the law directs."[64] The New York Journal Supplement 
argued that the proposal “was a measure as "rudent as it was 
legal" and that “it is a natural right which tue people have re­
served to themselves, confirmed by the Bill of Rights, to keep arms 
for their own defense. . . .”[65] There can be little doubt from 
these passages that the American colonists viewed the English 1688 
Declaration of Rights as recognizing an individual right to own 
private fireams for self defense—even defense against government 
agents.

Years passed before these proposals were actually put into effect, 
but the warning signs were present long before the revolution itself 
broke out, and some British heeded them. Pitt, the great Whig 
minister and friend of the Colonies, had warned that “three mil­
lions of Whigs, with arms in their hands, are a very formidable 
body.”[66] Rather than the conciliation he called for, the result was 
an attempt to disarm the Americans—an attempt which brought 
on the Revolution. In December, 1774, for instance, export of guns 
and powder to the colonies was prohibited.[67] When a group of 
British regulars quietly emptied a militia powder magazine in Sep­
tember, 1774, the reaction was dramatic. To some “it seemed part 
of a well designed plan to disarm the people";[68] others were 
inflamed by incorrect rumors that six colonists had been killed 
during the raid. Over 60,000 armed citizens turned out, heading 
toward Boston, prepared for war.[69] This was more men under 
arms than would be boasted by the entire British military estab­
lishment at the time. Fortunately for that establishment, the colo­
nists were convinced that their actions were premature and re­
turned to their homes. By September, a Massachusetts town had 
instituted “the Minutemen", a group of select militia.(70] Others 
formed special companies of militia—one of which in Virginia in­
cluded George Washington and George Mason, who would later 
draft the Virginia Declaration of Rights.1.71] In December the 
Maryland Convention called upon the colon: as to form a “well 
regulated militia" and illustrated what it meant by instructing ail 
citizens betrveen_the ages of 16 and 50 to arm themselves and form 
into companies.[72] The following month the Fairfax Committee of 
Public Safety, chaired by George Washington, joined in this resolu- 
i.on, further defining its intent with the comment that “A well 
regulated militia, composed of gentlemen, freeholders, and other 
freemen, is the natural strength and only security of a free govern­
ment". and recommending ail persons between 16 and 50 to “pro­
vide themselves with good firelocks".[73] When Patrick Henry 
shortly thereafter gave his famed “give me liberty or give me 
death” speech, the resolution which he moved by his oration began 
“Resolved, that a well regulated militia, composed of gentlemen 
and freemen, is the natural strength and only security of a free 
government” .[74]

The Colonials did no have long to wait. General Gage, m ilitary  
governor of Boston, wa 5 already writing to London with regard to
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the “idea of disarming certain counties.”[75] In April, 1775. Gage 
made the mistake of repeating his earlier raid upon a militia 
arsenal. This time there was firing ar.d a number of cclonists were 
killed. The regulars were compelled to fight their way back to 
Boston, swamped under the harrassing fire of militia who swarmed 
in on their flanks; without a last minute relief attack from Boston 
the entire column might have been forced to surrender by ammuni­
tion exhaustion. The British lost nearly 300 men in killed, wound­
ed, and missing. Within a few days 16,000 militia descended upon 
Boston and besieged the area. During a British attack on Breeds 
Hill, colonial sharpshooters (one of whom commented that he fired 
“taking deliberate aim, as at a squirrel, and saw a number of men 
fall”)[76] inflicted disastrous losses on British troops. Over 1,000 
regulars fell, 40 percent of the attacking force and over a tenth of 
the entire British army in the Colonies. Officers suffered especially 
serious losses; one rifleman was said to have shot down twenty 
officers in ten minutes; every single member of Gage’s staff was 
shot down.[77]

In the meantime the militia throughout the rest of the Colonies 
seized political control at the grass roots. Tories were quickly put 
down; Eritish foraging parties cut off; the mechanisms of govern­
ment and administration lay solidly in the hands of revolutionar­
ies. While the British during the French and Indian War were 
supplied primarily from the Colonies, throughout the revolution 
they would have to draw primarily from their homeland. The 
constant damage to British foraging parties ultimately led to a 
shipping problem which, one historan judges, '"ould have ended the 
war by 1782 in any event.[78]

The militia played no minor role in the fighting; “Seldom has an 
armed force done so much with so little—providing a vast reservoir 
of manpower for a multiplicity of military needs, fighting (often 
unaided by Continentals) in the great majority of the 1,331 land 
engagements of the war. "[79]

Following the war the colonies were temporarily governed under 
the Articles of Confederation, which permitted a federal force nec­
essary to garrison fors and prohibited states from maintaining any 
standing forces. During these years a number of militia proposals 
were put forward by George Washington, Alexander Hamilton, 
Baron Steuben and Henry Knox.[80] All involved a general mili­
tia—in which essentially every free citizen would serve—and a 
“select militia”. Steuben's proposal gave the greatest emphasis to 
the select militia; he would have had a small force of 21,000 select 
militiamen, chocen by volunteering, who would train one month 
out of each year. None of these proposals be~ame law.

By 1787 the difficulties with the Articles of Confederation were 
becoming insurmountable, and work began on a new Constitution. 
As adopted, the Cor titution gave Congress the power to provide 
"for organizing, arming and discipl' ling the militia" but it could 
“govern” only those in federal service, while the states would have 
the power of aopointing officers and actually training the militia 
according to the uniform system of discipline. Militiamen would be 
subject to federal martial law only when called into active service.

In the state conventions called to ratify the Constitution, the 
proposal faced serious opposition. A major part of the opposition,
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later termed anti-Federalist, focused on the fact that the Constitu­
tion lacked a Bill of Rights. The British Bill of Rights was called 
into attention as a precedent for such a measure. In the conflicts in 
the states three themes relating to citizen armament soon became 
apparent. The first was the acceptance by both Federalist and anti- 
Federalist of the critical role of the armed citizen; the second was a 
distrust both of standing armies and of select militia, like the 
modern National Guard; the third was pressure for a Bill of Rights 
which would include provisions guaranteeing rights of individual 
armament.

These thoughts began to take form in Connecticut, the fourth 
state to ratify. An anti-Federalist article in the Connecticut Jour­
nal objected strongly to the failure to outlaw a standing army and 
went on to criticize the Constitution's militia provisions as permit­
ting the formation of a select militia: ‘‘This looks too much like 
Baron Steuben’s miiitia, by which a standing army was meant and 
intended. ”[81] In Pennsylvania the opposition became even stiffer 
p s  the sentiment for a Bill of Rights grew. In a pamphlet hurriedly 
written to support adoption of the Constitution without the Bill of 
R:ghts, Noah Webster argued that the existing universal citizen 
armament made a standing army of little danger. He claimed that 
a standing army is oppressive only when it is “superior co any 
force that exists among the pec ole” since otherwise it “would be 
annihilated on the first exercise of acts of oppression.” He advised 
that the general armament of Americans rendered any constitu­
tional limitations on ? standing army unnecessary:

Before a standing army can rule, the people must be 
disarmed; as they are in almost every kingdom of Europe.
The supreme power in A merica cannot enforce unjust laws 
by the sword; because the whole body of the people are 
armed and constitute a force superior to any band of regu­
lar troops that can be, on any pretense, raised in the 
United States.”[82]

In the convention the fighting was heavy. Delegate John Smiley 
argued that “Congress may give us a select miiitia which will, in 
fact, be a standing army. . . . When a select militia is formed, the 
people in general may be disarmed.”[83] (The universal hostility to 
a select militia forms a most convincing refutation to the current 
argument that the “militia” referred to in the Second Amendment 
is the National Guard. On the contrary, virtually every citation to 
such militia during the drafting and ratification period views them 
as an evil comparable to a standing army and stresses that only a 
militia composed of the entire body of the populace armed and 
trained will protect freedom). Ultimately, Delegate Robert White- 
hill moved a series of fifteen proposed amendments which would 
have established a bill of rights protecting freedom of conscience, 
speech, press, and virtually every other right ultimately incorporat­
ed into the Bill of Rights. This proposal was not adopted in Penn­
sylvania but was widely read in the Colonies and formed the inspi­
ration for later proposals.[84] Its provision of keeping and bearing 
arms made it every clear that the right protected was to be an 
individual right:
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That the people have a right to bear arms for the de­
fense of themselves and their own state, or the United 
States, or for the purpose of killing game; and no law shall 
be passed for disarming the people or any of them, unless 
for crimes committed, or real danger of public injury from 
individuals. . . .[85]

In the Massachusetts Convention similar thoughts were re­
pressed. Delegate Sedgwick asked whether a standing army “couid 
subdue a nation of freemen, who know how to prize liberty, and 
who have arms ir». their hands?” [86] Sam AdatiS, who had done so 
much to bring on the revolution, spoke convincingly for the anti- 
Federalist position. He called for a bill of rights which would have 
provided “that the said Constitution shall never be construed to 
authorize Congress to infringe the just liberty of the press or the 
rights of conscience; or to prevent the people of the United States 
who are peaceable citizens from keeping their own arms. . . .” [87] 
Like the Pennsylvania minority, Adams clearly considered the 
right of armament as a right of individual citizens to own personal 
arms.

In the following months additional states ratified, bringing the 
total to eight. A ninth vote was needed before the necessary major­
ity would be obtained and the Constitution would become binding 
upon the states which had ratified to date. That critical vote was 
provided by New Hampshire, which added to its ratification a 
recommendation for a bill of rights including the provision that 
“Congress shaL never disarm any citizen unless such as are or 
have been in actual rebellion.” [88] A clearer, statement of an abso­
lute individual right could not have been drafted. The major com­
mercial state—New York—and major intellectual state—Virgin­
ia-still remained to be heard from.

The Virginia Convention set the record for legal and intellectual 
talent. Major participants included ?atrick Henry, George Mason, 
James Madison and John Marshall. The major writings of the 
period came from Richard Henry Lee, who had in the Continent' 1 
Congress moved the drafting of the Declaration of Independence. In 
his “Letters from the Federal Farmer to the Republican” he 
warned that Congress might suddenly undermine the strength of 
the “yeomanry of the country" who possessed the lands, “possess 
arms, and are too strong a body of men to be open'y offended. ” [89] 
He .dded “This might be done in a great measure by the Congress, 
if disposed to do it, by modeling the militia. Should one-fifth or one- 
eighth of the men capable of bearing arms be made a select militia, 
as has been proposed . . . and all the others put upon a plan that 
will render them of no importance, the former will answer all the 
purposes of an army, while the latter will be defenseless.” [90] Like 
others in Connecticut and Pennsylvania, Lee feared a “select mili­
tia" similar to the modern National Guard, which he considered a 
betrayal of the militia tradition and similar to a standing army. In 
strong terms he advised:

First, the Constitution ought to secure a genuine, and 
guard against a select militia, by providing that the militia 
shall always be kept well organized, armed and disci­
plined, and include, according to the past and general
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usage of the states, all men capable of bearing arms, and 
that all regulations tending to establish this general use­
less and defenseless, by establishing select corps of militia 
or distinct bodies of military meu, not having permanent 
attachments in the community, to be avoided.[91]

He extensively criticized select militia and argued that on the 
contrary “to preserve liberty, it is essential that the whole body of 
people always possess arms, and be taught alike, especially when 
young, how to use them. . . .''[92] In the Convention, Patrick 
Henry seconded Lee's judgments. Henry joined with Lee—and with 
Stun Adams and others who defended individual armament—ex­
plaining that "The great object is that every man be armed” and 
that “Everyone who is able may have a gun.” [93] While Virginia 
ratified, it did so with a call .'*• a bill of rights, including a 
recognition “that the people have . right to keep and bear arms; 
that a well-regulated militia, compv d of the body of the people 
trained to arms is the proper, nature and safe defense of a free 
state.” [94]

From Virginia, the debate moved to New York. The New York 
controversy gave rise to the famed “Federalist Papers.” Since these 
were devoted to justifying adoption of the constitution without a 
Bill of Rights, they are at best of marginal utility in interpreting 
the early amendments to the Constitution. Even so, their authors 
stressed citizen armament as a bulwark of liberty which made 
adoption of the Constitution safe. Hamilton, no friend of the militia 
(and little friend of democracy, for that matter) attacked proposed 
limits on standing armies in Federalists 25 and 26. In Federalist 29 
he suggested that militia could not be expected to tolerate murh 
professional training: "little more can reasonably be aimed at v. ,th 
respect to the people at large than to have them properly armed 
and equipped.” This armed but untrained citizenry, together with a 
select militia would ensure liberty despite a standing army: “That 
army can never be formitable to the libert.es of the people while 
there is a large body of citizens, little if at all inferior to them in 
discipline and use of arms . . . "

Madison in Federalist 46 argued the point at greater length, 
stressing citizen armament and state goverments as bulwarks of 
freedom

Besides the advantage of being armed, which the Ameri­
cans possess over the people, the existence of subordinate 
governments, to which the people are attached and by 
which the militia officers are appointed, forms a barrier 
against the enterprises of ambition . . . notwithstanding 
the military establishments in the several kingdoms of 
Europe, which are carried as far as the public resources 
will bear, the governments are afraid to trust the people 
with arms.

If those people were armed and formed into militia units by 
subordinate governments, Madison asserted, “It may be affirmed 
with the greatest assurance that the throne of ev^ry tyranny in 
Europe would be speedily overturned in spite of the legions which 
surround it.” To him citizen armament was not merely a matter of
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military service or collective defense, but a guarantee of all other 
freedoms, to be used if necessary. against the government.

New York joined in ratifying, but by an even closer margin than 
most states: a shift of two votes out of fifty-seven cast would have 
rejected the constitution. It proposed amendments, including a rec­
ognition ‘‘That the people have a right to keep and bear arms; that 
a well-regulated miiitia, including the body of the people capable cf 
bearing arms, is the proper, natural, and safe detense of a free 
state.”

Only a few weeks , ter, word came that North Carolina had 
joined Rhode Island in rejecting the proposed constitution, citing 
the lack of a bill of rights. Among the amendments they called for 
before the delegates would sign was a n». isiun identical tc the 
New York and Virginia “Keep and bear arms” sections.

The constitution thus went into effect with eleven ratifications. 
But the pressing need for a bill of rights was clear. Not only had 
two states repudiated the new constitution, but five of the ratifying 
states had demanded such a bill and influential minorities in two 
more had str.ven unsuccessfully for it. fWTiile freedom of speech 
was designated by only three ratifying states, the right to bear 
arms was mentioned by all five which called for a bill of rights, as 
well as by both groups of minority delegates and the dissenting 
North Carolina convention. This constitutional preference poll 
would suggest the ratifying conventions considered the right of 
private armament to be even more important than free speech.)

The Constitution carried in New York and eventually in every 
other state: but the anti-Federalist sentiment for a bill of rights 
also triumphed. Ultimately James Madison was put to the task of 
drafting a bill of rights. From the many proposals by the state 
conventions, he eventually distilled a limited number of rights 
deserving specific recognition, protecting the rest with the “catch­
all clauses" of the Ninth and Tenth Amendments. The rights given 
express recognition were primarily procedural. Only the First and 
Second Amendments created substantive rights and these were a 
very small number of rights: speech, press, assembly, and keeping 
and bearing arms. These were viewed as the critical matters upon 
which the federal government might not infringe, under any condi­
tions (and even by proceeding in accord with the procedural guar­
antees of the Fourth, Fifth and Sixth Amendments) Madison’s 
initial proposal for what became the Second Amendment was 
worded: “The right of tn*, people to keep and bear arms shall not 
be infringed; a well armed and well regulated militia being the best 
security of a free country; but no person religiously scrupulous of 
bearing arms shall be compelled to render military service in 
person."

Thf-e is no doubt that Madison saw this as an individual right. 
His earliest drafts of the Bill of Rights did not separate those 
proposals into numbered amendments which would foilow the con­
stitution. Instead, the amendments would have been inserted into 
the body of the constitution at specified points. Madison did not 
place the right to keep and bear arms as a limitation on Congress's 
power over the ilitia, set out in Article I section 8 of the constitu­
tion. Instead, he grouped the right to arms with rights of freedom 
of religion, speech and press, to be inserted “in article first, section
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nine, between clauses 3 and 4.” [95] This would have put these 
provisions immediately following the general limitations of con­
gressional power over citizens—outlawing suspension of habeas 
corpus, bills of attainder and ex post facto laws. Madison view'-d 
his right to keep and bear arms proposal as a civil right, not a 
limit on federalization of the militia Further, in an outline of a 
proposed speech on introduction of the Bill «f Rights. Madison 
mentioned these "relate 1st to private rights,” and indicated he 
meant to criticize the 1339 Declaration of RighiS as too narrow: 
"No freedom of the press—conscience—GI. warrants . . . attain­
ders—arms to Protestants.’’[96] Apparently, he felt tne 1689 recog­
nition that "Protestants may have arms for their defense" should 
be extended to all, that the second amendment would broaden, not 
narrow, this.

Like most of his draft, the wording was both lengthy and convo­
luted. In the House of Representatives his proposals were edited 
extensively; since “the right of the people” was already contained 
in the provision, the comment that the militia would consist “of 
the body of the people” war. deleted. The religious exemption was 
removed in view of objections that the Congress might exempt too 
may people on these grounds and thus destroy the concept of the 
militia. When the proposal was submitted to the Senate, it was 
proposed that the right be Limited to keeping and bearing arms 
"for the common defense", but the Senate refused the amendment, 
retaining it in its broadest form.[97]

Contemporaries of the first Congress clearly viewed the Second 
Amendment as creating /in individual right. When St. George 
Tucker, then a professor at William and Mary School of Law and 
later a Justice of the Virginia Supreme Court, published a five- 
volume edition of Blackstone's Commentaries in 1803, he comment­
ed that “whenever standing armies are kept up, and the right of 
the people to keep and bear arms is, under any color or pretext 
whatsoever, prohibited, liberty, if not already annihilated, is on the 
brink of destruction. In England, the people have been disarmed, 
generally under the specious pretext of preserving the game. ”[98] 
He criticized the British Bill of Rights for limiting its guarantee of 
arms ownership to Protestants, whereas the American right was 
"without any qualification as to their condition or degree, as is the 
case in the British govemment.”[99] William Rawle in his 1825 
“View of the Constitution” suggested that:

The prohibition is general. No clause in the Constitution 
could by any rule of construction be conceived to give to 
Congress a power to disarm the people.[100]

Tucker and Rawle had unique advantages in interpreting the 
Bill of Rights. Tucker had fought in the Revolutionary militia and 
was twice wounded in action. He was a close friend of Jefferson, an 
associatjLQf .Madison, and had a brother in the first Senate. Rawle 
was a friend of Washington and was offered the post of first Attor­
ney General.

The Congress itself made its intent clear when the second Con­
gress adopted the Militia Act of 1792. This required every “free 
able bodied white made citizen. . . . who is or shall be of the age of 
18 years, and under the age of 45 years” to be enrolled in the

60



militia and “within six months thereafter, provide himself with a 
good musket or fireiock,” plus ammunition and equipment.[101] 
The bill remained on the books until 1903. Thus, from the subse­
quent enactments of Congress, as well as the contemporaneous 
statements of the drafters and their associates, there can be little 
doubt that the drafters of the Second Amendment viewed that 
amendment as creating an individual right to keep and carry arms 
for purposes ranging from self protection to hunting to acquisition 
of military skills.

The right of individual citizens to keep and bear arms found 
early recognition by the courts, in a solid chain of precedent 
stretching forward for nearly two centuries. In 1813, Kentucky 
adopted the first general concealed weapon ban and nine years 
later the act was struck down as an invasion of the r .ght to keep 
and bear arms.[102] Similar statutes were later upheld in other 
States—upon the grounds that only one form of carrying, not ail 
forms, were restricted.[103] The Alabama Supreme Court, for in­
stance, added:

We do not desire to be understood as maintaining, that 
in regulating the manner of wearing arms, the legislature 
has no limit other than its own discretion. A statute 
which, under the pretence of regulating, amounts to a
destruction of the right, or which requires arms to be so
borne as to render them wholly useless for the purpose of 
defense would be clearly unconstitutional.[104]

Likewise, when Georgia in 1837 enacted the first ban on pistol 
ownership, its supreme court promptly struck it down, holding in 
the process that the second amendment applied to the states. It 
explained the amendment’s meaning: “The right of the whole 
people, old and young, men, women, and boys, and not militia only, 
to keep and bear arms of every description, and not merely such as
are used by the militia, shall not be infringed . . . and this for the
important end to be achieved, the rearing up and qualifying of a 
well-regulated militia, so vitally necessary to the security of a free 
state.”[105]

Second amendment issues rarely came before the federal courts 
at this time, simply because there were no federal controls on arms 
ownership. But the position of the United States Supreme Court 
was indicated in the famed Dred Scott case, where it held that the 
free black Americans were hot citizens. The majority indicated that 
if blacks were regarded as citizens, “entitled to the privileges and 
immunities of citizens,” they would have freedom of speech and 
assembly, “and to keep and carry arms wherever they went.” [106]

Post civil war arms enactments encountered judicial limitations 
arising at the individual right to keep and bear arms. Tennessee, 
for instance, had to amend its constitution to expressly grant legis­
lative power to “regulate the wearing of arms.” Even so, its 1870 
ban on carrying small (“pocket”) pistols barely passed constitution­
al muster, the court warning that the 'egislature might not prohib­
it the carrying of "all manner of arms ’ since the power to regulate 
“does not fairly mean the power to prohibit.”[107] Arkansas upheld 
a ban on pistoi carrying only by construing it to apply only to 
pocket pistols and not to rifles, shotguns, or larger handguns. “To
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prohibit a citizen from wearing or carrying a war arm . . . is an 
unwarranted restriction upon the constitutional right to keep and 
bear arms. If cowardly and dishonest men sometimes shoot un­
armed men with army pistols or guns, the evil must be prevented 
by the penitentiary and the gallows, and not by a general depriva­
tion of a constitutional privilege. "[108] A similar technique was 
used to construe Missouri’s 1875 carrying ban to apply only to 
concealed carry, the court citing with approval the concept that 
legislatures might not limit carrying so as to make the arms use­
less for defense.[109]

Nor has recognition of the right to keep and bear arms been 
lacking in our century. City bans on handgun carrying have been 
struck down in North Carolina (“the right to bear arms is a most 
essential one to every free people and should not be whittled down 
by technical constructions")[110] Tennessee.[lll] and New 
Mexico.[ll2] The Michigan Supreme Court has stricken a ban on 
gun ownership by non-citizens with the comment that “the guaran­
tee of the right of every person to bear arms in defense of himself 
means the right to possess arms for legitimate use in defense of 
himself (and) his propervy.’’[113] A similar statute was stricken in 
Colorado, its Supreme Court expressly rejecting the “collective 
rights” approach.(114] The U.S. Supreme Court, in United States '\  
Miller,[115] held that a court cannot merely take judicial notice 
that an arm is within the second amendment's protections, but 
explained:

The Constitution as originally adopted granted to the 
Congress power “to provide for calling forth the Militia 
(etc.) . . . With obvious purpose to'assure the continu­
ation and render possible the effectiveness of such forces 
the declaration and guarantee of the second amendment 
were made. It must be interpreted and applied with that 
end in vie w.

The signification attributed to the term “militia” ap­
pears from the debates in the Convention, the history and 
legislation of the colonies and states, and the writings of 
approved commentators. These show plainly enough that 
the militia comprised all males physically capable of 
acting in concert for the common defense . . . and further, 
that ordinarily when called for service these men were 
expected to appear bearing arms supplied by themselves 
and of the kind in common use at the time.

The right to keep and bear arms has found its most recent 
recognition in two 1980 decisions in Oregon[116] and Indiana,[117] 
the first striking down a very narrow arms possession ban, the 
second strictly limiting power to refuse carrying licenses.

In summary, the right to keep and bear arms is, in all probabil 
ity, the oldest right memorialized in the Bill of Rights. Its common 
law right extends beyond our written records forward to the 1689 
Declaration of Rights—so largely a response to individual disarm­
ament under laws of the 1660's—and to our own Revolution, 
brought on primarily by British attempts at disarmament of the 
colonists. The recognition of the right in our own Bill of R. ghts is a 
natural outgrowth of that experience and of demands for preserva­
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tion of a clearly individual right to own and carry arms. It is a 
ri^ht reserved to “the people”—the same “people” who possess the 
right to assemble, and security from unreasonable searches and 
seizures, the “people” whom the tenth amendment distinguishes 
from “the states.” It is clearly not a right relating solely to the 
National Guard, which had no legal recognition prior to 1903, and 
whose 18th century predecessors were criticized by Richard Henry 
Lee and other constitutional figures as equal in danger to standing 
armies. Rather, it is a right reserved to individual citizens, to 
possess (“keep”) and carry (“bear”) arms for personal and political 
defense ot themselves and their nghts.
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By S tephen  F . H a lb ro o k '
A -veil regu la ted  m ili t ia  being necessary to the  secu rity  o f  a f ie e  state , 

the r ig h t o f  th e  peop le to keep and b ea r a rm s s h a ll n o t be in fr in g ed . — U .S . 
Const, am end . II.

. . N o 3 ta te  s h a ll m ake o r  em b r-a  an y  law  which s h a ll ab ridge the 
p riv ileg e s o r  im m un itie s  o f  c itizens o f  U n ite d  S ta tes : n o r s h a ll an y  state 
d ep rive  an y  person o f  li fe , lib e r ty , o r  p rop e rty , w ith ou t due process o f  law ; 
n o r  deny to a n y  person 'within its ju r isd ic t io n  the  equa l p ro tec tion  o f  the 
law s. — U .S . C onst, am end . XTV, § 1.

If African Americans were citizens, observed Chief Justice Taney 
in Dred Scott v. SandforcL[ 1] "it would give to persons of the negro 
race . . . the full liberty of speech . . .; to holi public meetings 
upon political affairs, and to keep and carry arms wherever they 
went.' [2] If riiis interpretation ignores that A — .\i I and II of the 
Bill of Rights designate the respective freedoa ranteed therein 
to "the people" and not simplv the citizens v.u i.h less a select 
group of orators or militia), con rariwise Dred Scott folio ved ante­
bellum judicial thought in recognizing keeping and bearing arms as 
an individual right[3j protected from both federal and state in* 
fringement.[4] The exception to this interpretation were cases hold­
ing that the Second Amendment only protected citizens[5] from 
federal, not state,[6] infringement of the right to keep and bear 
arms, to provide judicial approval of laws dis? "ming black freemen 
and slaves.

Since the Fourteenth Amendment was meant to overrule Dred 
Scott by extending individual constitutional rights to black Ameri­
cans and by providing protection thereof against state infringe- 
ment,[7] the question arises whether the framers of Amendment 
XIV and related enforcement legislation recognized keeping and 
bearing arms as individual right on which no state could infringe. 
The congressional intent in respect to the Fourteenth Amendment 
is revealed in the debates over both Amendments XI33 and XTV as 
well as the Civil Rights Act of 1866, the Anti-KKK Act of 1871, and 
the Civil Rights Act of 1875. Given the unanimity of opinion con­
cerning state regulation of privately held arms by the legislators 
who framed the Fourteenth Amendment and its enforcement legis­
lation, it is surprising that judicial opinion;', and scholarly articles 
fail to analyze the Reconstruction debates.[8]

A . A R M S A N D  SL A V E R Y

Having won their national independence from England through 
armed struggle, post-Revolutionary War Americans were acutely
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aware that the sword and sovereignty go hand in hand, and that 
the firearms technology ushered in a new epoch in the human 
struggle for freedom. Furthermore, both proponents and opponents 
of slavery were cognizant that an armed black population meant 
the abolition of slavery, although plantation slaves were often 
trusted with arms for hunting.[9] This sociological fact explained 
not only the legal disarming of blacks but also the advocacy of a 
weapons culture by abolitionists. Having employed the instruments 
for self-defense against his pro-slavery attackers, abolitionist and 
Republican Party founder Cassius Marcellus Clay wrote that “ ‘the 
pistol and the Bowie knife' are to us as sacred as the gown and the 
pulpit.”[10] And it was John Brown who argued that “the practice 
of carrying arms would be a good one for the colored people to 
adopt, as it would give them a sense of their manhood.”[11]

The practical necessities of the long, bloody Civil War, demand­
ing every human resource, led to the arming of blacks as soldiers. 
While originally they considered it a “white man’s war.” Northern 
authorities by 1863 were organizing black regiments on a wide 
scale. At the same time, black civilians were forced to arm them­
selves privately against mob violence. During the anti-draft riots in 
New York, according to a Negro newspaper of the time, "The 
colored men who had manhood in them armed themselves, and 
threw out their pickets every day and night, determined to die 
defending their homes. . . . Most of the colored men in Brooklyn 
who remained in the city were armed daily for self-defense. ”[12] 

Toward the end of the war Southerners began to support the 
arming and freeing of slaves willing to fight the invaders, and the 
Virginia legislature, on passing a bill providing for the use of black 
soldiers, repealed its laws against the bearing of arms by 
blacks.[13] One opponent of these measures declared: “What would 
be the character of the returned negro soldiers, made familiar with 
the use of fire-arms, and taught by us, that freedom was worth 
fighting for?”[14] Being evident that slaves plus guns equaled aboli­
tion, the rebels were divided between those who valued nationhood 
to slavery and those who preferred a restored union which might 
not destroy the servile condition of black labor.

As the movement began before the end of the war for the com­
plete abolition of slavery via the Thirteenth Amendment, members 
of the U.S. Congress recognized the key role that the bearing of 
arms was already playing in the freeing of the slaves. In debate 
over the proposed Amendment, Rep. George A. Yeaman (Unionist, 
Ky.J contended that whoever won the war, the abolition of slavery 
was inevitable due to the arming of blacks:

Let proclamations be withdrawn, let statutes be re­
pealed, let our armies be defeated, let the South achieve 
its independence, yet come out of the war . . . with an 
army of slaves n ade freemen for their service, who have 
been contracted with, been armed and drilled, and have 
seen the force of combination. Their personal status is 
enhanced. . . . They will not be returned to slavery.[15]

At the same time, members of the slavocracy were planning to 
disarm the freedmen. Arguing for speedy adoption of the Thir­
teenth Amendment, Rep. William D. Kelley (R., Penn.' expressed
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shock at the words of an anti-secessionist planter in Mississippi 
who expected the union to restore slavery. Kelley cited a letter 
from a U.S. brigadier general who wrote: “ ‘What,’ said I, 'these 
men who have had arms in their hands?' ‘Yes,’ he said, ‘we should 
take the arms away from them, of course.’ ’’[16]

The northern government won the war only because of the 
arming of the slaves, according to Sen. Charles Sumner (R., Mass.), 
who argued that necessity demanded “first, that the slaves should 
be declared free; and secondly, that muskets should be put into 
their hands for the common defense. . . . Without emancipation, 
followed by the arming of the slaves, rebel slavery would not have 
been overcome.”[17]

B. THE C IV IL  R IG H T S ACT O F 1 8 6 6

After the war was concluded, the slave codes, which limited 
access of blacks to land, to arms, and to the courts, began to 
reappear in the form of the black codes,[18] and United States 
legislators turned their attention to the protection of the freedmen. 
In support of Senate Bill No. 9, which declared as void all laws in 
the rebel states which recognized inequality of rights based on 
race. Sen. Henry Wilson (R., Mass.) explained in part: “In Missis­
sippi rebel State forces, men who were in the rebel armies, are 
traversing the State, visiting the freedmen disarming them, perpe­
trating murders and outrages o'- them. . . .’’[19]

When Congress took, up Se^- :e Bill No. 61, which became the 
Civil Rights Act of 1866.120] * 'p.. Lyman Trumbull (R., 111.), Chair­
man of the Senate Judiciary >mmittee, indicated that the bill was 
intended to prohibit inequalities embodied in the.black codes, in­
cluding those provisions which “prohibit any negro or mulatto 
from hrving fire-arms.’’[?.l] In abolishing the badges of slavery, the 
bill would enforce fundamental rights against racial discrimination 
in respect to civil rights, the rights to contract, sue and engage in 
commerce, and equal criminal penalities. Sen. William Saulsbury 
(D., Del.) added: “In my State for many years, and I presume there 
are similar laws in most of the southern States, there has existed a 
law of the State based upon and founded in its police power, which 
declares that free negroes shall not have the possession of firearms 
or ammunition. This bill proposes to take away from the States 
this police power. . . .” The Delaware Democrat opposed the bill on 
this basis, anticipating a time when “a numerous body of danger­
ous persons belonging to any distinct race" endangered the state, 
for “the State shall not have the power to disarm them without 
disarming the whole population.”[22] Thus, the bill would have 
prohibited legislative schemes which in effect disarmed blacks but 
not whites. Still, supporters of the bill were soon to contend chat 
arms bearing was a basic right of citizenship or personhood.

In tne meantime, the legislators turned their attention to the 
Freedmen’s Bureau Bill. Rep. Thomas D. Eloit (R. Mass.) attacked 
an Opelousas, Louisiana ordinance which deprived blacks of var­
ious civil rights, including the following provision: “No freedman 
who is not in the military service shall be allowed to carry Fire­
arms, or any kind of weapons, within the limits of the town of 
Opelousas without the special permission of his employer . . . and
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approved by the mayor or president of the board of police.”[23] And 
Rep. Josiah B. Grinnell (R., Iowa) complained: “ A white man in 
Kentucky :~_:y keep a gun; if a black man buys a gun he forfeits it 
and pays a fine of five dollars, if presuming to keep in his posses­
sion a musket which he has carried through the war.”[24] Yet the 
right of blacks 'to have arms existed partly as self-defense against 
the state militia itself, which implied that militia needs were not 
the only constitutional bases for the right to bear arms. Sen. Trum­
bull cited a report from Vicksburg, Mississippi which stated: 
“Nearly all the dissatisfaction that now exists among the freedmen 
is caused by the abusive conduct of this militia.”[25] Rather than 
restore order, the militia would typically "hang some freedman or 
search negro houses for arms.”[26] As debate returned to the Civil 
Rights Bill, Pep. Henry J. Raymond (R., N.Y.) explained of the 
rights of citizenship: “Make the colored man a citizen of the United 
States and he has every right v/hich you or I have as citizens of the 
United States under the laws and Constitution of the United 
States. . . .  He has a defined status; he has a country and a home; 
a right to defend himself and his wifi; and children; a right to bear 
arms . . . .”[27] Rep. Roswell Hart (R., N.Y.) further states: “The 
Constitution clearly describes that to be a republican form of gov­
ernment for which it was expressly framed. A government . . . 
where ‘no law shall be made prohibiting a free exercise of religion;’ 
where ‘the right of the people to keep and bear arms shall not be 
infringed;’ . . . .”[28] He concluded that it was the duty of the 
United States to guarantee that the states have such a form of 
government.[29]

Rep. Sidney Clarke (R., Kansas) referred to an 1866 Alabama law 
providing: “That it shall not be lawful for any freedman, mulatto, 
or free person of color in this State, to own firearms, jr carry about 
his person a pistol or other deadly weapon.”[30] This same statute 
made it unlawful "to sell, give, or lend fire-arms to ammunition of 
any description whatever, to any freedman, free negro, or mulatto.
. . .’’[31] Clarke also attacked Mississippi, “whose rebel militia, 
upon the seizure of the arms of black Union Soldiers, appropriated 
the same to their own use.”[32]

Sir, I find in the Constitution of the United States an 
article which declares that “the right of the people to keep 
and bear arms shall not be infringed.” For myself, I shall 
insist that the reconstructed rebels of Mississippi respect 
the Constitution in their local laws . . . .[33]

Emotionally referring to the disarming of black soldiers, Clarke 
added:

Nearly every white nan in that State that could bear 
arms was in the rebel ranks. Nearly all of their able- 
bodied colored men who could reach our lines enlisted 
under the old flag. Many of these brave defenders of the 
nation paid for the arms with which they went to 
battle. . . . The “reconstructed” State authorities of Mis­
sissippi were allowed to rob and disarm our veteran sol­
diers . . . .[34]
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In sum, Clarke presupposed a constitutional right to keep privately 
held arms for protection against oppressive state militia.

C. THE F O U R T E E N T H  A M E N D M E N T

The need for a more solid found.; tion for the protection of freed­
men as weil as white citizens was , icognized, and the result was a 
significant new proposal—the Fourteenth Amendment. A chief ex­
ponent of the amendment, Sen. Jacob M. Howard (R., Mich.), re  
ferred to “the personal rights guaranteed and secured by the first 
eight amendments of the Constitution; such as freedom of speech 
and of the press; . . .  the right to keep and to bear arms. . . ."[35] 
Adoption of the Fourteenth Amendment was necessary because 
presently these rights were not guaranteed against state legisla­
tion. “The great object of the first section of this amendment is, 
therefore, to restrain the power of ,he States and compel them at 
all times to respect these great fur .amental guarantees. ”[36]

The Fourteenth Amendment w *s viewed as necessary to buttress 
the objectives of the Civil Rights Act of 1866. Rep. George W. 
Julian (R., Ind.) noted that the act

Is pronounced void t. the jurists and courts of the 
South. Florida makes it a misdemeanor for colored men to 
carry weapons without a license to do so from a probate 
judge, and the punishment of the offense is whipping and 
the pillory. South Carolina has the same enactmencs . . . 
Cunning legislative devices are being invented in most of 
the States to restore slavery in fact.[37]

It is hardly surprising that the am s question was viewed as part 
of a partisan struggle. “As you once needed the muskets of the 
colored persons, so now you need their votes,” Sen. Sumner ex­
plained to his fellow Republicans in support of black suffrage in 
the District of Columbia.[38] At the opposite extreme. Rep. Michael 
C. Kerr <D., Ind.) an opponent of black suffrage and of the Four­
teenth Amendment, attacked a military ordinance in Alabama that 
set up a volunteer militia of all males between ages 18 and 45 
“without regard to race or color” on these grounds:

Of whom will that militia consist? Mr. Speaker, it will 
consist only of the black men of Alabama. The white men 
will not degrade themselves by going into the ranks and 
becoming a part of the militia of the State with ne­
groes. . . . Are the civil laws of Alabama to be enforced by 
this negro militia? Are white men to be disarmed bv 
them?[39]

Kerr predicted that the disfranchisement of white voters and the 
above military measure would result in “a war of races.”[40]

D. THE A N T I-K K K  ACT

Although the Fourteenth Amendment became law in 1868, 
within three years the Congress was considering enforcement legis­
lation to suppress the Ku Klux Klan. The famous report by Rep. 
Benjamin F. Butler (R., Mass.) on violence in the South assumed 
that the right to keep arms was necessary for protection against 
the militia but also against local law enforcement agencies. Noting



instances of “armed confederates” terrorizing the negro, the report 
stated that "in. many counties they have preceded their outrages 
upon him by cLcarming him, in violation of his right as a citizen to 
‘keep and bear arms,’ which the Constitution expressly says shall 
never be infringed. ”[41] The congressional power based on the 
Fourteenth Amendment to legislate to prevent states from depriv­
ing any U.S. citizen of life, liberty, or property justified the follow­
ing provision of the committee’s anti-KKK bill:

That whoever shall, without due process of law. by vio­
lence, intimidation, or threats, take away or deprive any 
citizen of the United States of any arms or weapons he 
may have in liis house or possession for the defense of his 
person, family, or property, shall be deemed gufity of a 
larceny thereof, and be punished as provided in this act for 
a felony.[42]

Rep. Butler explained the purpose of this provision in *hese 
words:

Section eight is intended to enforce the well-known con­
stitutional provision guaranteeing the right in the citizen 
to “keep and bear arms,” and provides that whoever shall 
take away, by force or violence, or by threats and intimi­
dation, the arms and weapons which any person may have 
for his defense, shall be deemed guilty of larceny of the 
same. This provision seemed to your committee to be nec­
essary, because they had observed that, before these mid­
night marauders made attacks upon peaceful citizens, 
there were very many instances in the South where the 
sheriff of the county had preceded them and taken away 
the arms of their victims. This was specially noticeable in 
Union County, where all the negro population were dis­
armed by the sheriff only a few months ago under the 
order of the judge . . and then, the sheriff having dis­
armed the citizens, the five hundred masked men rode at 
night and murdered and otherwise malti ated the ten per­
sons who were in jail in that county.[43]

The bill was referred to the Judiciary Committee, and when later 
reported as H.R. Nc 320 the above section was deleted—probably 
because its proscription extended to simple individual larceny over 
which Congress had no constitutional authority, and because state 
or conspiratorial action involving the disarming of blacks would be 
covered by more general provisions of the bill. Supporters of the 
rewritten anti-KKK bill continued to show the same concern over 
the disarming of freedmen. Sen. John Sherman (R., Ohio) stated 
the Republican position: “Wherever the negro population prepon­
derates, there they [the KKK] hold their swi r, for a few deter­
mined men . . . can carry terror among ignorant 
negroes . . . without arms, equipment, or discipline.” [44]

Further comments clarified that the right to arms was a neces­
sary condition for the rignt of free speech. Sen. Adelbert Ames (R., 
Miss.) averred: “In some counties it was impossible to advocate 
Republican principles, those attempting it being hunted like wild 
beasts; in other, the speakers had to be armed and supported by
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not a few friends.”[45] Rep. William L. Stoughton (R., Mich.) ex­
claimed: “If political opponents can be marked for slaughter by 
secret bands of cowardly assassins who ride forth with impunity to 
execute the decrees upon the unarmed and defenseless, it will be 
fatal alike to the Republican party and civil liberty.’’[46]

Section 1 of the bill, which was taken partly from Section 2 of 
the Civil Rights Act of 1866 and survives today as 42 U.S.C. § 1983, 
was meant to enforce Section 1 of the Fourteenth Amendment by 
establishing a remedy for deprivation under color of state law of 
federal constitutional rights of all people, not only former slaves. 
This portion of the bill provided:

That any person who, under color of any law, statute, 
ordinance, regulation, custom, or usage of any State, shall 
subject, or cause to be subjected, any person within the 
jurisdiction of the United States to the deprivation of any 
rights, privileges, or immunities to which . . .  he is enti­
tle! under the Constitution or laws of the United States,
3hail ... be liable to the party injured in an action at 
law, suit in equity, or other proper proceeding for re­
dress. . . .[47]

Rep. Washington C. Whitthome (D. Tenn.), who complained that 
“in having organized a negro militia, in having disarmed the white 
man,’’ the Republicans had “plundered and robbed” the whites of 
South Carolina through “unequal laws,” objected to Section 1 of 
the anti KKK bill on these grounds:

It will be noted that by the first section suits may be 
instituted without regard to amount or character of claim 
by any person within the limits of the United States who 
conceives that he has been deprived of any right, privilege, 
or immunity secured him by the Constitution of the 
United States, under color of any law, statute, ordinance, 
regulation, custom, or usage jf any State. This is to say, 
that if a police officer of the city of Richmond or New 
York should find a drunken negro or white man upon the 
streets with a loaded pistol flourishing it, &c., and by 
virtue of any ordinance, law, or usage, either of city or 
State, he takes it away, the officer may be sued, because 
the right to bear arms is secured by the Constitution, and 
such suit brought in distant and expensive tribunals.[48]

The Tennessee Democrat assumed that the right to bear arms 
was absolute, deprivation of which created a cause of action against 
state agents under Section 1 of the anti-KKK bill. In the minds of 
the bill's supporters, however, the Second Amendment as iuc >rpo- 
rated in the Fourteenth Amendment recognized a right to keep 
and bear arms safe from state infringement, not a right to commit 
assault or otherwise engage in criminal conduct with arms by 
pointing them at people or wantonly brandishing them about so as 
to endanger others. Contrary to the congressman’s exaggerations, 
the proponents of the bill had the justified fear that the opposite 
development would occur, i.e., that a black or white man of the 
wrong political party would legitimately have or possess arms and 
a police officer of the city of Richmond or New York who was
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drunken with racial prejudice or partisan politics would take it 
away, perhaps to ensure the success of an extremist group’s attack. 
Significantly, none of the representative’s colleagues disputed his 
assumption that state agents could be sued under the predecessor 
to § 1983 for deprivation of the right to keep arms.

Rep. William D. Kelly (R., Penn.), speaking after and in reply to 
Rep. Whitthorne, did not deny the argument that Section 1 allowed 
suit for deprivation of the right to possess arms, but emphasized 
the arming of the KKK. He referred to “great numbers of Winches­
ter rifies, and a particular species of re vol. ing pistol” coming into 
Charleston’s ports. “Poor men, without visible means of support, 
whose lothes are ragged and whose lives are almost or absolutely 
those of vagrants, are thus armed with new and costly rifles, and 
wear in their belts a brace of expensive pistols. ”[49] These weapons 
were u led against Southern Republicans, whose constitutional 
rights must thereby be guaranteed by law and arms.

However, like Congressman Whitthorne, Rep. Barbour Lewis (R., 
Tenn.) also decried the loss of state agent’s immunity should the 
bill pass: “By the first section, in certain cases, the judge of a State 
court, though acting under oath of office, is made liable to a suit in 
the Federal Court and subject to damages for his decision against a 
suitor, however honest and conscientious that decision may be; and 
a ministe-ial officer is subject to the same pains and penal­
ties. . . .’ li.0] Tennessee Republicans and Democrats alike thus 
agreed that what is today § 1983 provided an action for damages 
against state agents in general for deprivation o. constitutional 
rights.

Debate over the anti-KKK bill naturally required exposition of 
Section 1 of the Fourteenth Amendment, and none was better 
qualified to explain that section than its draftsman, Rep. John A. 
Bingham tR., Ohio):

Mr. Speaker, that the scope and meaning of the limita­
tions imposed by the first section, fourteenth amendment 
of the Constitution may be more fully understood, permit 
me to say that the privileges and imr cities of citizens of 
a State, are chiefly defined in the first eight amendments 
to the constitution of the United States. Those eight 
amendments are as follow.-:

ARTICLE I

Confess shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof, or 
abridging the freedom of speech, or of the press, or the 
right of the people peaceably to assemble, and to petition 
the Government for a redress of grievances.

ARTICLE II

A well-regulated militia being necessary to the security 
of a free State, the right of the people to keep and bear 
arms shall not be infringed. . . . [Amendments III—VIII, 
aiso listed by Bingham, are here omitted.]



These eight articles I have shown never were limitations 
upon the power of the States, until made so by the Four­
teenth Amendment. The words of that amendment, “ no 
State shall make or enforce any law which shall abridge 
the privileges or immunites of citizens of the United 
States,” are an express prohibition upon every State of the 
Union. . . . [51]

This is a most explicit statement of the incorporation thesis by 
the architect of the Fourteenth Amendment. Although he based 
the incorporation on the privileges and immunities clause and not 
the due process clause as did subsequent courts of selective incorpo­
ration, Rep. Bingham could hardly have anticipated the judical 
metaphysics of the twentieth century in this respect. In any case, 
whether based on the due process clause or on the privileges and 
immunities clause: the legislative history supports the view that 
the incorporation of Amendments I-VIII was clear and unmistak­
able in the minds of the framers of Amendment XTV.

In contrast with the above legal analysis, some comments on '•.he 
enforcement of the Fourteenth Amendment returned to discussion 
of power struggle between Republicans and unreconstructed Con­
federates. While Republicans deplored the armed condition of 
white Southerners and the unarmed state of black Southerners, 
Democrats argued that the South’s whites were disarmed and en­
dangered by armed carpetbaggers and negro militia. Thus, Rep. 
Ellis H. Roberts (R., N.Y.) lamented the partisan character of KKK 
violence: ‘‘The victims whose property is destroyed, whose persons 
are mutilated, whose lives are sacrificed, are always Republicans. 
They may be black or white. . . .” Of the still rebellious whites: 
‘Their weapons are often new and of improved patterns; and how­
ever poor may be the individual member he never lacks for arms 
or ammunition. . . .  In many respects the Ku Klux Klan is an 
army, organized and officered, and armed for deadly strife.”[52]

Rep. Bo\d Winchester (D., Ky.) set forth the contrary position, 
favorably citing a letter from am ex-governor of South Carolina to 
the reconstruction governor regretting the latter’s “Winchester- 
rifle speech” which ‘‘fiendishly proclaimed that this instrument of 
death, in the hands of the negroes of South Carolina, was the most 
effective means of maintaining order and quiet in the State.”[53] 
Calling on the_ governor to ‘‘disarm your militia,” the letter re­
ferred to the disaster which resulted “when you organized colored 
troops throughout the State, and put arms into their hands, with 
powder and ball, and denied the same to the white people. ’[54] The 
letter proceeded to cite numerous instances where the ‘‘colored 
militia” murdered white people. According to Rep. Winchester, it 
was the arming of blacks and disarming of whites which resulted 
in white resistance. “It would seem that wherever military and 
carpetbagger domination iu the South has been marked by the 
greatest contempt for L.w and right, and practiced the greatest 
cruelty toward the people, Ku Klux operations have multi­
plied.” [55]

An instance of black Republican armed resistrnce to agents of 
the state who were in the Klan was recounted in a letter cited by 
Rep. Benjamin F. Butler:
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Then the Ku Klux fired on them through the window, 
one of the bullets striking a colored woman . . . and 
wounding her through the knee badly. The colored men 
then fired on the Ku Klux, and killed their leader or 
captain right there on the steps of the colored men’s 
house. . . . There he remained until morning when he 
was identified, and proved to “Pat Inman,” a constable 
and deputy sheriff. . . . [56]

By contrast, Rep. Samuel S. Cox (D., Ohio! assailed those who 
"arm negro militia and create a situation of terror," exclaimed 
that South Carolinians actually clamored for United States troops 
to save them from the rapacity and murder of the negro bands and 
their white allies,” and saw the Klan as their only defense: “Is not 
repression the father of revolution?” The congressman compared 
the Klan with the French Jacobins, Italian Carbonari, and Irish 
Fenians.[57] Rep. John Coburn (R., Ind.) saw the situation in an 
opposite empirical light, deploring both state and private disarming 
ot blacks. “How much more oppressive is the passage of a law that 
they shall not bear arms than the practical seizure of all arms 
from the hands of the colored men?’’[58]

The next day Rep. Henry L. Dcwes (R., Mass.) returned to a legal 
analysis which again asserted tne incorporation thesis. Of the anti- 
Klan bill he argued:

The rights, privileges and immunities of the American 
citizen, secured to hiu under the Constitution of the 
United States, are the subject-matter of this bill. . . .

. . .  In addition to the original rights secured to him in 
the first article of amendments he had secured the free 
,. ercise of his religious belief, and freedom of speech and 
o the press. Then again he has secured to him the right to 
keep and bear arms in his defense. [Dawes then summa­
rizes the remainder ol the first eight amendments.] . . .

. . . And still later, sir, after the bloody sacrifice of our 
four years' war, we gave the most grand of all these rights, 
privileges, and immunities, by one single amendment to 
the Constitution, to four millions of American citizens. . . .

. . . [I]t is to protect and secure to him in these rights, 
privileges, and immunities this bill is before the House.[59]

Rep. Horatio C. Burchard (R., 111.), while generally favoring the 
bill insofar as it provided against oppressive state action, rejected 
the interpretation by Dawes and Bingham regarding the definition 
of "privileges and immunities,” which Burchard felt were con­
tained only in Articles I / , V, and VI rather than I-VTII. However, 
Burchard still spol> in terms of "the application of their eight 
amendments to the States,”[60] and in any case Dawes had used 
the terms "rights, privileges and immunities.” The anti-Klan bill 
finally was passed along partisan lines as An Act to Enforce the 
Provisions of the Fourteenth Amendment.[61]

E. TH E  C IV IL R IGH TS ACT OF 1 8 7 5

After passage of the anti-Klan bill, discussion concerning arms 
persisted as interest developed toward what became the Civil
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Rights Act of 1875, now 42 U.S.C. § 1984. A report on affai.s in the 
South by Sen. John Scott <R., Penn.) indicated the need for further 
enforcement legislation: “negroes who were whipped testified that 
those who beat them told them they did so because they had voted 
the radical ticket, and in many cases made them promise that they 
would not do so again, and wherever they had guns took them from 
them.”[62]

Following the introduction of the civil rights bill the debate over 
the meaning jf the privileges and immunities clause- returned. Sen. 
Matthew H. Carpenter <R., Wis.) cited Cummings v lftssouri.[83] a 
case contrasting the French legal system, which allowed depriva­
tion of civil rights, “an - among these of the right of voting, . . .  of 
bearing ?jras, ” with the American legal system, averring that the 
Fourteenth Amendment prevented states from taking away the 
privileges of the .Ymerican citizen.(64]

Sen. Allen G. Thurman <D., Ohio) argued that the “rights, privi­
leges, and immunities of a citizen of the United States” were 
included in Amendments I-VIII. Reading and commenting on each 
of these amendments, he said of the Second: “Here is another right 
of a citizen of the Unit'd States, expressly declared to be his 
right—the right to bear arms; and this right, says the Constitution, 
shall not be infringed.” After prodding from Jonn A. Sherman (R„ 
Ohio), T7,jrman added the Ninth Amendment to th? list.[65]

The incorporationist thesis was stated succinctly by Senator 
Thomas M, Norwood (D„ Ga.) in one of the final debates over the 
civil rights bill. Referring to a U.S. citizen residing in a Territory, 
Senator Norwood stated:

His right to bear arms, to freedom of religious opinion, 
freedom of speech, and all others enumerated in the Con­
stitution would still remain indefeasibiy his, whether he 
remained in the Territory or removed to a State.

And those and certain others are the privileges and 
immunities which belong to him in common with every 
citizen of the United States, and which no State can take 
away or abridge, and they are given and protected by the 
Constitution . .

The following are most, if not all, the privileges and 
immunities of a citizen of the United States:

The right to the writ of habeas corpus: of peaceable 
assembly and of petition; . . .  to keep and bear arms [em­
phasis added]; , . . from being deprived of the right to 
vote on account of race color or previous condition of 
servitude.[66]

Arguing that the Fourteenth Amendment created no new rights 
but declared that “certain existing rights should not be abridged by 
States,” the Georgia Democrat explained:

Before its [Fourteenth Amendment] adoption any State 
might have established a particular religion, or restricted 
freedom of speech and of the press, or the right to bear 
arms [emphasis added] . . .  A State could have deprived 
its citizens of any of the privileges and immunities con­
tained in those eight article.- but the Federal Government 
could not. . .
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. . . And the instant the fourteenth amendment became 
a part of the Constitution, even- State was at that moment 
disabled from making or enforcing any law which would 
deprive any citizen of a State of the benefits enjoyed by 
citizens of the United States under the first eight amend­
ments to the Federal Constitution.[67]

In sum, in the understanding of Southern Democrats and Radical 
Republicans alike, the right to keep and bear arms, like other Bill 
of Rights freedoms, was made applicable to the states by the Four­
teenth Amendment.

The framers of the Fourteenth Amendment and of the civil 
rights acts of Reconst, action, rather than predicating the right to 
keep and bear arms on the needs of an organized state militia, 
based it on the right of the people individually to possess arms for 
protection against any oppressive force—.ncluding racist or politi­
cal violence by the militia itself or by othor state agents such as 
sheriffs. At the same time, the militia was understood to be the 
whole body of the people, including blacks. In d'scussion concern­
ing the Civil Rights Act of 1875, Sen. James A Alcorn (R., Miss.) 
defined the militia in these terms: "The citizens of the United 
States, the Posse comitatus, or the militia if you please, and the 
colored man composes part of these.’’[68] Every citizen, in short, 
wa* a militiaman. With the passage of the Fourteenth Amendment, 
the right and privilege individually to keep and bear arms was 
protected from both state and federal infringement.[69]
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'u r th e r  ev idence o f  th e ir  la c k  o f  s ta tu s as c itizens. See 1464 H .R . Rep . Mo. 22, 41st 
Cong., 3 rd  Sess. 7 (Feb . 1, 1871), c iting  Cooper V . S a v a n n a h . 4 G a. 72  (184 8 ) 'n o t 
en tit le d  to  b e a r a rm s o r  vote).

69. W h ile  u n re la te d  to the deba tes ove r the  F ou rte e n th  A m endm en t, cong ress ion ­
a l d e lib e ra t io a  o v e r w h e th e r th e  fed e ra l g ove rnm en t c ou ld  ab o lish  m ilit ia s  in the 
S o u tn em  sta tes a lso  gave rise  to exposition  o f  the Second A m endm en t. In  su p p o rt o f 
rep ea l o f  a s ta tu te  p roh ib it in g  th e  S ou th e rn  m ilit ia s . Sen . C h a r le s  R . Bucka iew  iD ., 
Perm .) p o in t id  ou t th a t the  U .S . P re s id en t favo red  re p e a l o f  the s ta tu te  because a t 
a i l tim es, bcth  when it  was p laced upon the  sta tu te -book  and  eve ry  m om en t since, it 
was and is n  his ju d g m en t a v io la tio n  o f th e  C on stitu tio n  o f  th e  U n ite d  S ta tes . O ne 
o f  the  am endm en ts to o u r  fu n d am en ta l law  exp ress ly  p rov id es th a t " th e  r ig h t o f  the 
peop le to keep and  b ea r a rm s s h a ll not be in fr in g e d "— o f  cou rse  by th is G ove rn ­
m ent; and  it g ives the  reason  th a t  a w e ll-re gu la ted  m ili t ia  in  the se v e ra l d iv is ion s o f  
the  c o u n try  is necessary  fo r  the  p ro tec tion  and  fo r  the  in te re s ts  o f  th e  peop le . Cong. 
G lobe . 40 th  Cong ., 3 rd  Sess., pt. 1, 3 3 -8 4 .

G eorge F. E dm unds (R ., Vt.') w om en  th a t  repea l o f  th e  s ta tu te  "•"'ill a u th o r ize  
anybody and  eve ryb ody in  th e  S ta te  o f  Texas, u n d e r w h a t th e y  c a l l its anc ien t 
m ilit ia  ,aw s . . .  to o rg an ize  a  m i li t ia  h os tile  to the G o v e rn m en t ,"  id . a t  S I .  and  thus 
advocated " a  se lected  m i li t ia "  chosen by S ta te  and  fe d e ra l g ove rnm en ts . Id. In  
con tra s t , G a r re t t  D av is  (D . K y .) sta ted : "W h e re v e r  a  S ta te  o rg an ize s a  g ove rnm en t it 
has o'.’ its  own in h e re n t r ig h t an d  pow er a u th o r ity  to o rg an ize  a  m i li t ia  fo r  it. 
C ongress . . . has no r ig h t to p roh ib it th a t S ta te  fro m  the  o rg an iza tio n  o f  its 
m i li t ia ."  Id. a t  84. W i l la rd  W a rn e r  (R ., .A la.) stressed th e  f i r s t  c lau se  o f  the  Second 
.Am endm ent to fo rm  m ilit ia s  independen t o f  fed e ra l c o n tro l: we h ave  the  r ig h t now , 
being re s to red  to o u r  fu l l  r e la t io n s  to  th e  F ed e ra l G ov e rnm en t , to o rg an ize  a m ilit ia  
o f  o u r ow n , and  th a t we c ou ld  h ave  done so a t any  t im e  in  the  past, th is law  to  the 
con tra  y  n o tw ith s tand in g . A rt ic le  two o f  the  am endm en ts o f  the C on s titu tio n  p ro ­
vides th a t—

‘ A w e ll regu la ted  m ilit i i be ing necessary to the secu rity  c f  a fi-ee S ta te , th e  rig h t 
o f th e  peop le  to keep  and  1 e a r a rm s  sh a ll n o t be in fr in g e d ."  a t 85.

The p ro h ib it io n a ry  s ta tu te  was repea led , id. a t 36. Cf. H ou ston  v. M oo re . 18 U .S . 
1. 16 -17  (1820 ).

T hus , w h ile  deba tes o -,e r  the m ili t ia  question  suggested th a t  the  Second Am end­
m en t p rec lud ed  fe d e ra l le g is la t io n  which p roh ib ited  th e  s ta r ts  o r  th e  peop le from  
fo rm in g  m ilit ia s , deba tes o v e r th e  F ou rte e n th  .Am endm ent d em on s tra te  the in ten t 
o f Congress to  p rec lud e  s ta te  m ili t ia s  o r  o th e r  state ac tion  from  in fr in g in g  on tHe 
in d iv id u a l r ig h t to keep a n a  b ea r a rm s.



(B y  Jam es J . F e a th e rs  tone , E squ ire , G enera l C o u n s e l, N a tio n a l R if le  .Association 
o f  A m eric a  and  R ich a rd  E . G a rd in e r. E squ ire , R o b e r t  D ow lu t, E squ ire , O ffic e  
o f  th e  G en e ra l C oun se l)

A w e ll regu la ted  M ilit ia , being necessary to  th e  Eecu ritv o f a fre e  S ta te , 
th e  r ig h t  o f  th e  peop le to keep and bear A rm s , s h a ll not be in fr in ged .

The values of the Framers of the Constitution must be applied in 
any case construing the Constitution. Inferences from the text and 
history of the Constitution should be given great weight in discern­
ing tne original understanding and in determining tl e intentions 
of those who ratified the constitution. The precedential value of 
cases and commentators tends to increase, therefore, in proportion 
to their proximity to the adoption of the Constitution, the Bill of 
Rights or any other amendments. Powell v. McCormack, 395 U.S. 
486. 547 (1969).

A. C O M M O N  L A W  D EV ELO PM EN T OF TH E  R IG H T  TO KEEP A N D  BEAR
ARMS

The right to keep and bear arms was not created by the Second 
Amendment; rather, this basic individual right, developed in Eng­
land before this continent was colonized, predated the constitution 
and was part of the common law heritage of the thirteen original 
colonies.

Sir William Blackstone, an authoritative source of the common 
law for colonists and, therefore, a dominant influence on the draft­
ers of the original Constitution and its Bill of Rights, set forth in 
his Commentaries the absolute rights of individuals as: personal 
security, personal liberty, and possession of private property, I 
Blackstone Commentaries 129, these absolute rights being protected 
by the individual’s right to have and use arms for self-preservation 
and defense. As Blackstone observed, individual citizens were 
therefore entitled to exercise their “natural right of resistance and 
self-preservation, when the sanctions of society and laws are found 
insufficient to restrain the violence of oppression.” Id. at 144.[1] 
Clearly evident in this statement is Blackstone's recognition that 
the exercise of an individual’s absolute rights could be imperiled by 
a standing army as well as by private individuals, a view supported 
by his observation that “Nothing . . . cugnt to be more guarded 
against in a free state than making the Military power . . .  a body 
too distinct from the people.” Id. at 414. To prevent sucn an occur­
rence, Blackstone not only beli /ed in the individual’s right to 
have and use arms, but further believed that for its defense a 
nation should rely not on a standing army, but the citizen soldier. 
Plainly, for such a concept to be a reality, it was necessary that all 
able-bodied males possess and be capable of using arms.

Blackstone was not alone in his view that the common law 
recognized the individual’s right to possess arms: in his Pleas of the

T h e  S e c o n d  A m e n d m e n t  to  t h e  U n i t e d  S t a t e s  C o n s t it u t io n
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Crown. Hawkins noted that "every private person seems to be 
authorized by the Law to arm himself tor fvariousj purposes." 1 
William Hawkins. Pleas o f the Crown, ch. 28. Section 14. p. 171 (7th 
ed. 1795). In agreement with Blackstone was Sir Edward Coke who 
wrote that "the laws permit the taking up of arms against armed 
persons," 2 E. Coke Institutes of the Laws of England, 574 (Johnson 
& Warner, ed. 1812).

It was within this legal tradition of the individual's right to have 
and use arms for his own defense and self-preservation as well as 
to enable him to contribute to the common defense, that the spark 
which ignited the American Revolution was struck. The British, by 
attempting to seize large stores of powder and shot, sought to deny 
the Massachusetts colonists the ability to protect their absolute 
rights. The colonists retaliated by exercising their common law 
right to keep and bear arms, using the very arms which the British 
wished to render ineffective.[2] It is beyond question that prior to 
the Second amendment the common law recognized a fundamental 
individual right to keep and bear arms, subject only to a certain 
limited police power to regulate the bearing of arms so as not to 
terrify the good people of the land. 4 Blackstone Commentaries 149.

B. TH E H ISTORY OF THE SECOND A  E N D M E N T

The Second amendment to the United Stages Constitution pro­
vides:

A w< 11 regulated Militia being necessary to the security 
of a free State, the nght of the people to keep and bear 
Arms shall not be infringed.

The history of the Second Amendment mdm^es that its purposes 
were to secure to each individual the right .veep and bear arms 
so that he could protect his absolute individual rights as well as 
carry out his obligation to assist in the common defense. It is 
evident that the framers of the Constitution did not intend tc limit 
the right to keep and bear arms to a formal military body or 
organized militia, but intended to provide for an "unorganized” 
armed citizenry prepared to assist in the common defense against a 
foreign invader or a domestic tyrant. This concept of an unorga­
nized, armed citizenry clearly recognized the right, and moreover 
the duty, to keep and bear arms in an individual capacity.

One of the gravest decisions faced by the Framers of the Consti­
tution was whether the federal government should be permitted to 
maintain a standing army. Because of their personal experiences in 
and prior to the Revolution, the Framers of the Constitution real­
ized that although useful for national defense, a standing army was 
particularly inimical to the continued safe existence of those abso­
lute rights recognized by Blackstone and generally inimical to per­
sonal freedom and liberty.

Unwilling, however, to forego completely the national defense 
benefits of a standing army, the Framers developed a compromise 
position. The federal government was granted the authority to 
"raise and support” an army, subject to the restrictions that no 
appropriation of money for the army would be for more than two 
years and civilian control over the army would be maintained. U.S. 
Constitution, Article I, Section 8, Clause 12. Furthermore, knowing
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that the militiaman or citizen soldier had made possible the s ccess 
of the American Revolution for Independence, [3] the Flamers rec­
ognized that a militia would provide the final bulwark against both 
domestic trvanny and foreign invasion. Congress, however, was 
given only limited authority ovt? the militia: it could “govern . . . 
[only] such part of the [the miiitia] as may be employed in the 
Service oi the United States . . leaving to the states “the Ap­
pointment of the Officers, and the Authority of training the Militia 
. . (emphasis added) U.S. Constitution, Article I, Section 8, 
Clause 16.

It is evident from the underscored language of Clause 16 that, in 
addition to that part of the miiitia over which the Constitution 
granted Congress authority, there exists a residual, unorganized 
militia that is not subject to congressional control. The United 
States Code, in Title 10, Section 31i, continues to recognize the 
distinction between the organized and unorganized militia:

(a) The militia of the United States consists of all able- 
bodied males at least 17 years of age and. except as pro­
vided in section 313 of title 32, under 45 years of age who 
are, or who have made a deciaration of intention to 
become, citizens of the United States and of female citizens 
of the United States who are commissioned officers of the 
National Guard.

(b) The classes of the militia are: (1) The organized mili­
tia, which consists of the National Guard and the Naval 
Militia; and (2) The unorganized militia which consists of 
the members of the militia who r■• ' P* member' of the 
National Guard or the Naval Milit

This distinction, recognized by the FrameiS in ii. ° Constitution, 
was first codified in the Militia Act of 1792, which defined both an 
“organized" militia, and an "enrolled" militia. [4] The unorganized 
or enrolled militia were not actually in service, but were nonethe­
less available to assist in the common defense should conditions 
necessitate either support of the organized militia or possibly de­
fense against internal oppression. As fully explained later, the 
members of the u .organized militia were expected to be familiar 
with the use of firearms and to appear bearing their own arms. 
Obviously, they could be so prepared only if all individuals were 
guaranteed the right to keep and bear arms.

In his comments on the rights protected by the Constitution, a 
leading constitutional commentator, in discussing the right protect­
ed by the Second Amendment, wrote:

The Right is General. It may be supposed from the phra­
seology of this provision that the right to keep and bear 
arms was only guaranteed to the militia; but this would be 
an interpretation n ^  warranted by the intent. The militia, 
as has been elsewhere explained, consists of those persons 
who, under the law, are liable to the performance of mili­
tary duty, and are officered and enrolled for sendee when 
called upon. But the law may make provision for the en­
rollment of all who are fit to perform military duty, or of a 
small number only, or it may wholly omit to make any 
provision at all; and if the right were limited to those
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enrolled, the purpose of this guarantee might be defeated 
altogether by the action or neglect to act of the govern­
ment it was meant to hold in check. The meaning o f the 
provision undoubtedly is. that the people, from whom the 
militia must be taken, shall have the right to keep and 
bear arms, and they need no permission or regulation o f 
law for the purpose. But this enables the government to 
have a well regulated militia; for to bear arms implies 
something more than the mere keeping; it implies the 
learning to handle and use them in a way that makes 
those who keep them ready for their efficient use; in other 
words, it implies a right to meet for voluntary discipline in 
arms, observing in doing so the laws of public order. (Em­
phasis added.) Thomas M. Cooley, LL.D., General Princi­
ples of Constitutional Law in the United States of Amer­
ica, 298-299 (3rd ed. 1898).

When the Constitution was sent to the states for ratification, 
several states, chief among them Virginia, were concerned that in 
spite of the restrictions written into the main body of the Constitu­
tion, a federal standing army might still threaten the hard-won 
liberties of the people. In Federalist No. 46, written prior to the 
ratification of the Constitution, James Madison discussed how a 
federal standing army, which he estimated in 1788 would consist of 
"one twenty-fifth part of the number able to bear arms,” might be 
checked or controlled:

To these [the standing army troops] would be opposed a 
militia amounting to near half a million of citizens with 
arms in their hands, officered by men chosen from among 
themselves, fighting for their common liberties, and united 
and conducted by [state] governments possessing their af­
fections and confidence. It may well be doubted whether a 
militia thus circumstanced could ever be conquered by 
such a proportion of regular troops. Those who are best 
acquainted with the late successful resistance of this coun­
try against the British Arms will be most inclined to deny 
the possibility of it. Besides the advantage o f being armed, 
which the Americans possess over the people o f almost 
every other nation. The existence of subordinate govern­
ments to which the people are attached, and by which the 
militia officers are appointed, forms a barrier against the 
enterprises of ambition, more insurmountable than any 
which a simple government of any form can admit of. 
Notwithstanding the military establishments in the sever­
al kingdoms of Europe, . . . the governments [of Europe] 
are afraid to trust the people with arms. (Emphasis added.)

Alexander Hamilton, too, although more favorably inclined 
toward a strong central government, feared the detrimental effects 
on individual liberty that might result from the existence of a 
federal standing army. He explained in Federalist No. 29 how, 
under the proposed constitution, a federal standing army could be 
avoided or at least restrained:
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The attention of the government ought particularly to 
be directed to the formation of a select corps of moderate 
size upon such principles as will really fit it for service in 
case of need. By thus circumscribing the plan it will be 
possible to have an excellent body of well trained militia 
ready to take the field whenever the defense of the State 
shall require it. This will not only lessen the call for 
military' establishments; but if circumstances should at 
any time oblige the government to form an army of any 
magnitude, that army can never be formidable to the lib­
erties of the people, while there is a large body of citizens 
little if at all inferior to them in discipline and the use of 
arms, who stand ready to defend their rights and those of 
their fellow citizens. This appears to me the only substi­
tute that can be devised for a standing army; the best 
possible security against it if it should exist.

Hamilton evidently felt that the militia composed of the body of 
the people would provide a deterrent to a federal standing army or 
the organized militia, only because the people had the right to keep 
and bear arms. The states, however, wanted this right to be guar­
anteed explicitly. A number of them, therefore, proposed amending 
the Constitution to guarantee an individual right to keep and bear 
arms.

Consonant with the request of the states, the Congress proposed 
twelve amendments to the Constitution, one of which concerned 
the right to keep and bear arms.[5] In its original form, as proposed 
by James Madison of Virginia, the Second Amendment (the fourth 
proposed amendment) read:

The right of the people to keep and bear arms shall not 
be infringed; a well-armed and well-regulated militia being 
the best security of a free country; but no person religious­
ly scrupulous of bearing arms shall be compelled to render 
military service in person.

Congressman Elbridge Gerry of Massachusetts opposed the 
amendmer- in this form because the provision exempting persons 
with religious scruples from bearing arms might be used by the 
federal government arbitrarily to declare an individual religiously 
scrupulous, thereby denying him the right to bear arms. Gerry 
offered an amendment modifying the religious exemption to apply 
only to religious sects and not to individuals. In the course of the 
floor debate, Gerry discussed the Second Amendment and the pur­
pose of the militia:

This declaration of rights, I take it, is intended to secure 
the people against the maladministration of the Govern­
ment, if we could suppose that, in all cases, the rights of 
the people would be atcended to, the occasion for guards of 
this kind would be removed. Now, 1 am apprehensive, sir, 
that this clause would give an opportunity to the people in 
power to destroy the Constitution itself. They can declare 
who are those religiously scrupulous, and prevent them 
from bea -ing arms.
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\,nat. sir, is the use of a militia? It is to prevent the 
establishment of a standing army, the bane of liberty. 
Now, it must be evident that, under this provision, togeth­
er with their other powers, Congress could take such meas­
ures with respect to a militia, as to make a standing army 
necessary. Whenever Governments mean to invade the 
rights and liberties of the people, they always attempt to 
destroy the militia, in order to raise an army upon their 
ruins. This was done actually by Great Britain at the 
commencement of the late Revolution. They used every 
means in their power to prevent the establishment of an 
effective militia to the Eastward. The Assembly of Massa­
chusetts, seeing the rapid progress that administration 
were making to devest them of their inherent privileges, 
endeavored to counteract them by the organization of a 
militia; but they were always defeated by the influence of 
the Crown. [Interruption.]

No attempts they made were successful, until they en­
gaged in the struggle which emancipated them at once 
from their thraldom. Now, if we give a discretionary power 
to exclude those from militia duty who have religious scru­
ples, we may as well make no provision on this head. For 
this reason, [I wish] the words to be altered so as to be 
confined to persons belonging to a religious sect scrupulous 
of bearing arms. 1 Annals of Congress 749-750 (August 17, 
1789).

Gerry plainly understood in making his proposal that one pur­
pose of the amendment was to ensure the existence of the militia 
composed of the body of the people since the organized militia was 
subject to federal service; therefore it was necessary to protect the 
right of all people, that is, each individual, to keep and bear 
arms.[6] Gerry recognized that only if all individuals, those whose 
liberties were to be protected, were capable of using arms, could 
the militia truly serve as the final bulwark against a foreign invad­
er or domestic tyrant. Following Gerry's discussion, the proposed 
amendment was revised to eliminate any reference to a religious 
exemption from keeping and bearing arms.

Supporting Gerry s view that the Second Amendment protected 
an individual right is that the Senate, while ailso considering the 
proposed amendments, soundly rejected a proposal to insert the 
phrase “for the common defense” after the words “bear arms,” (1 
History of the Supreme Court of the United States, 450 (J. Goebel, 
Jr. ed. 1971), 2 B. Schwartz, The Bill of Rights: A Documentary 
History 1153-54 (1971'’), thereby emphasizing that the purpose of 
the Second Amendment was not merely to provide for the common 
defense, but also to protect the individual’s right to keep and bear 
arms for his own defense and self-preservation.

Not removed from the originally proposed version, however, was 
the term “well-regulated.” Contrary to modem usage, wherein 
“regulated" is generally understood to mean “controlled” or “gov­
erned by rule", in its obsolete form pertaining to troops, “regulat­
ed” is defined as “properly disciplined.” II Compact Edition, Oxford 
English Dictionary 2473 (1971). In th? Oxford English Dictionary, 
moreover, the verb "discipline,” in its earlier usage, is defined as



“to instruct, educate, train." I Compact Edition, Oxford English 
Dictionary 741 (1971). Furthermore, as a noun, "discipline," which 
is etymologically "concerned . . . with practice or exercises," refers 
to a field of “learning or knowledge" or the "training effect of 
experience” that, in relation to arms, is defined as "training in the 
practice of arms . . Ibid. Plainly then, by using the term "well- 
regulated,” the Framers had in mind not only the individual own­
ership and possession of firearms but also the voluntary undertak­
ing of practice and training with such firearms so that each Deison 
cnuld become experienced with and competent in the use of fire­
arms and thereby be prepared, should the need arise, to carry out 
his militia obligation. This conclusion is in complete accord with 
the comment of Thomas M. Cooley, supra, p. 7.

Consistent with this view is a plan drafted by George Mason, the 
Framer of the Virginia Declaration of Rights and one of the Fram­
ers of the Constitution for the inhabitants of Fairfax County, Vir­
ginia, in February, 1775, whereby “all the able-bodied Freemen 
from eighteen to fifty Years of Age” were to "embody [them]selves 
into a Militia for th[ej County.” I Papers of George Mason 215 (U. 
of N.C. Press, 1970). They did so because they were "thoroughly 
convinced that a well-regulated militia, composed of the Gentle­
men, Freeholders, and other Freemen, is the natural Strength and 
only safe & stable security of a free Government, & that such 
Mfitia will relieve our Mother Country from any Expense in our 
Protection and lJefense, will obviate the Pretence of a necessity for 
taxing us on that account, and rend or it unnecessary to keep any 
standing Army (ever dangerous to liberty) in this Colony . . .” Ibid.

Thus, each subscriber agreed, ". . . we do Each of us, for our­
selves respectively, promise and engage to keep a good Firelock in 
proper Order, & to furnish Ourselves as soon as possible with, & 
always keep by us. one Pound of Gunpowder, four Pounds of Lead, 
one Dozen Gun-Flints, & a pair of Bullet-Moulds, with a Cartouch 
Box, or powder-horn, and Bag for Balls. That we will use our best 
Endeavours to perfect ourselves in the Military Exercise & Disci- 
pine . . .” (Emphasis added.) Id. at 216.

Finally, the state ratifying conventions provide an excellent in­
sight into the perception of the Framers that the Second Amend­
ment guaranteed to each individual the right to keep and bear 
arms.

In New Hampshire the ratifying convention advanced a -'rorosal 
which provided that "Congress shall never disarm a ctizen 
unless such as . -e or have been in Actual Rebellion.” .mphasis 
added.) Debates m the Federal Convention of 1787 as Reported by 
James Madison, 658 (Hunt & Scott ed. 1920).

Pennsylvania proposed a provision stating that “the people have 
the right to bear arms for the defense of themselves, their state, or 
the United States, and for killing game, and no law shall be en­
acted for disarming the people except for crimes committed or in a 
case of real danger of public injury from individuals . . . ” (Empha­
sis added.) E. Dumbauld, The Bill o f Rights and What It Means 
Today 12 (1957).

And in Massachusetts, Samuel A^ams proposed an amendment 
requiring that the “Constitution be never construed to authorize 
Congress to . . . prevent the people of the United States, who are
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peaceable citizens from keeping their own arms.” (Emphasis 
addedJ Pierce & Hale, Debates of the Massachusetts Convention of 
1788 86-87.

The significance of the foregoing history is that the joining of "a 
well regulated militia” with “the right to keep and bear arms” was 
a natural and logical result of the experience of the men who had 
led the Revolution. On’y if individuals had the right to keep and 
bear arms could the people provide for their own defense and self- 
preservation as well as in their capacity as members of the milita, 
provide for the common defense from a foreign invader or as a 
check against the internal usurpation of liberty by a standing army 
of the central government.

The Bill of Rights must be read in conjunction with the Constitu­
tion as an integrated whole. The seven articles comprising the 
main body of the Constitution establish a form of government and 
grant that government certain powers to effectuate governance of 
the United States. The first ten amendments, however, recognize 
the possibility of abuses against individuals by the government the 
Constitution established; thus, certain individual rights are guaran­
teed and protected. The fact that one of tf ose protected and guar­
anteed rights, the right to keep and be.r arms, is joined with 
language expressing one of its purposes or i  >als, in nc way permits 
a construction which limits or confines tht exercise of that right. 
To hold otherwise is to violate the principle that the guarantees 
and protections of the Bill of Rights must be interpreted to give 
liberty the broadest possible scope and further to turn a blind eye 
toward the common law and history of the adoption of the Second 
Amendment. The Supreme Court of Oregon recently recognized 
this principle by stating:

We are not unmindful that there is current controversy 
over the wisdom of a right to bear arms, and that the 
original motivations for such provision might not seem 
compelling if debated as a new issue. Our task, however, in 
construing a constitutional provision, is to respect the 
principles given the status of constitutional guarantees 
and limitations by the drafters; it is not to abandon these 
principles when this fits the needs of the moment.

State v. Kessler, 289 Or. 359, 614 P.2d 94, 95 (1980).

C. JU D IC IA L  IN T E R P R E T A T IO N

A conclusion that the Second Amendment Joes not guarantee an 
individual right is not supported by United States v. Miller, 307 
U.S. 174 (1939), or other cases which the Supreme Court and other 
courts have considered.

In United States v. Cruikshank, 92 U.S. 542 (1876), the first case 
in which the Supreme Court had the opportunity to interpret the 
Second Amendment, the court recognized that the right of the 
people to keep and bear arms existed prior to the Constitution by 
stating that such a right “is not a right granted by the Constitution 
. . . [njeither is it in any manner dependent upon that instrument 
for its existence.” 92 U.S. at 553. The indictment charged, inter 
alia, a conspiracy by Klansmen to prevent and hinder blacks from 
exercising their civil rights, including the bearing of arms for
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lawful purposes. The Court held, however, that the Second Amend­
ment guaranteed that the right to keep and bear arms shall not be 
infringed by Congress and hence did not apply to the instant case 
since the violation alleged was by fellow-citizens, not the federal 
government.

In Presser v. State o f Illinois, 116 U.S. 252 (1886), although the 
Supreme Court affirmed the holding in Cruiskshank. i.e. that the 
Second Amendment applied only to action by the federal govern­
ment, it apparently found the states without power to infringe 
upon the right to keep and bear arms, stating at 265:

It is undoubtedly true that all citizens capable of bearing 
arms constitute the reserved military force or reserve mili­
tia of the United States as well as of the States, and in 
view of this prerogative of the general government, as well 
as of its general powers, the States cannot, even laying the 
constitutional provision in question out o f view, prohibit 
the people from keeping and bearing arms, so as to deprive 
the United States o f their rightful resource for maintaining 
the public security and disable the people from performing 
their duty to the general government. (Emphasis added.)

The idea of the armed people maintaining “public security” men­
tioned in this nassage from Presser, was based on the common law 
concept that ioyal individuals had the right and duty to resist 
malefactors and the disloyal, such as robbers and burglars, and to 
use deadly force, if necessary, to do so. The Second Amendment 
thus also contemplates the right of the people to keep and bear 
arms so as to be continuously able to maintain the "security of a 
free State” by aiding in the enforcement of criminal laws such as 
by making citizens' arrests and aiding peace officers in arresting 
malefactors. Joyce Lee Malcolm, Disarmed: The Loss of the Right 
to Bear Arms in Restoration England, p. 5 (Cambridge: The Mary 
Ingraham Bunting Institute of Radcliffe College, 1980). Rex v. 
Compton, 2? Liber Assisarum (Book of Assizes 1347) placitum 55, 
trans. in J.H. Beale, Jr., A Selection of Cases and other Authorities 
Upon Criminal Law, p. 501 (2d ed. 1907). E. Coke Institutes of the 
Laws of England at 56 (1648). Bohlen and Shulman, Arrest With 
and Without A Warrant, 75 U.Pa.L.Rev. 485, 497 (1927).

In United States v. Miller, supra, decided in 1939, the only case 
in which the Supreme Court har, had the opportunity to apply the 
Second Amendment to a federal firearms statute, the Court care­
fully avoided making am unconditional finding of the statute's con­
stitutionality; it instead devised a standard by which federal stat­
utes relating to firearms are to be judged. The holding of the Court 
in Miller, however, should be viewed as only a partial guide to the 
meaning of the Second Amendment [77] primarily because neither 
d ‘ense counsel nor defendants appeared before the Supreme

^urt, nor was any brief filed on their behalf giving the Court the 
benefit of argument supporting the trial court’s holding that Sec­
tion 11 of the National Firearms Act was unconstitutional. As a 
result of the absence of the normal adversarial process, the Court 
was presented with only the prosecution’s view of the Second 
Amendment, a view which, needless to say, was in favor of the 
constitutionality of Section 11 of the National Firearms Act. In
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spite of this severe and critical limitation on its decision-making 
process, the Court’s decision in some degree took account of the 
common law view of the right to keep and bear arms as well as the 
historical background of the Second Amendment.

The heart of the Court’s ruling is found at the beginning of the 
opinion; it states:

In the absence o f any evidence tending to show that 
possession or use of a “shotgun having a barrell of less 
than eighteen inches in length" at this time has some 
reasonable relationship to the preservation or efficiency of 
a well regulated militia, we cannot say that the Second 
Amendment guarantees the right to keep and bear such 
an instrument. Certainly it is not within judicial notice 
that this weapon is any part of the ordinary military 
equipment or that its use could contribute to the common 
defense. (Emphasis added.) 307 U.S. at 178.

Two independent thoughts are expressed here; one. that for the 
keeping and bearing of a firearm to be constitutionally protected, 
that firearm’s possession or use must have some reasonable rela­
tionship to the preservation of a well regulated militia; and two, 
that in this case, the Court would not take judicial notice that a 
short-barrelled shotgun met such a test. It remanded the case to 
the trial court for the taking of evidence on that question. [8] The 
Court's first point, that the right to keep and bear an arm is 
dependent on the firearm’s military value, is faulty, however, be­
cause the Court failed to consider fully the common law (see sec­
tion B above), and misinterpreted cited authorities. Rather, the 
Court only briefly discussed the common law and, moreover, did 
not consider the history of the adoption of the Second Amendment, 
both of which support the proposition that the Second Amendment 
guarantees and protects a fundamental individual right. As to the 
misinterpretation of cited authorities, a result undoubtedly of the 
one-sided argument, one important example should suffice.

In support of its position that the Second Amendment's protec­
tion and guarantee was limited to “ordinary military equipment” 
or weapons whose use “could contribute to the common defense,” 
the Court cited one case, Aymette v. State, 21 Tenn. 154 2 Humph. 
154 (1840). In Aymette, however, the Tennessee Supreme Court was 
construing not ■ he Second Amendment but the provision of Tennes­
see’s constitution guaranteeing the right to keep and bear arms, a 
provision which, unlike the Second Amendment, spoke of each 
citizen's right to keep and bear arms only as it related to the 
common defense. The Tennessee court thus reasoned that not all 
objects which could conceivably be used as weapons were protected 
by the Tennessee Constitution, but only those weapons “such as 
usually employed in civilized warfare.” Id. at 158. This limitation is 
not, however, applicable to the Second Amendment since the First 
Congress, while debating what ultimately became the Second 
Amendment, emphatically rejected the “common defense” lan­
guage upon which the Aymette decision turned. It is plain, there­
fore, that the interpretation of the Second Amendpient in Miller is 
more limited than it should be and that the Second Amendment 
protects the keeping and bearing of all types of arms which could
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be carried by individuals. Moreover, the rejection of the "common 
defense” limitation signified the Framers' intention that the consti­
tutional guarantee of the right to keep and bear arms was not 
inextricably tied to a militia nexus, but existed independently of it. 
Even accepting, however, that a miiitia or common defense nexus 
was necessary, Aymette went on to say that, "The citizens have an 
unqualified right to keep the weapon.” Id. at 160.

One other comment should be made about Aymette. What Judge 
Green was discussing when he said that the legislature could pass 
laws concerning arms was that laws could be enacted which would 
punish the misuse of such arms. As an example. Judge Green 
noted that the legislature could punish a set of ruffians for enter­
ing a theatre or a church with drawn swords, guns, and fixed 
bayonets to the terror of the audience; he went on to observe, 
moreover, that “the citizens have an unqualified right to keep the 
weapon" and to bear it except to “terrify the people, or for pur­
poses of private assassination.” Id. at 160.

One of the chief values of the Miller opinion is its discussion of 
the development and structure of the militia which, the Court 
pointed out, consisted of “all males physically capable of acting in 
concert for the common defense” and that “when called for service 
these men were expected to appear bearing arms supplied by them­
selves and of the kind in common use at the time.” (Emphasis 
added.) 307 U.S. at. 179. The other significant value of Miller is its 
implicit rejection of the view that the Second Amendment guaran­
tees the right to keep and bear arms only to those individuals who 
are members of the militia. Had the Court reviewed the Second 
Amendment as guaranteeing the right to keep and bear arms only 
to “all males physically capable of acting in concert for the 
common defense” it would certainly have discussed whether Miller 
met the qualifications for inclusion in the militia as it did with 
regard to the military value of a short-barrelled shotgun. That it 
did not signifies the Court’s acceptance of the fact that the right to 
keep and bear arms is guaranteed to each individual without 
regard to his relationship with the militia.

The Miller Court exami ned in detail, at pages 179-182, not only 
the duty to assist in the common defense but indeed the legal 
obligation each individual then had to possess the arms necessary 
to undertake that comraor defense. For example, in Massachusetts 
there were laws which levied fines and penalties against adult 
males who failed to possess arms and ammunition. In Virginia and 
New York all males of certain ages were required to own and 
possess their own firearms at their own expense, and to appear 
bearing said arms when so notified.

It is clear that Miller. for all its shortcomings and limitations, 
supports the view that the Second Amendment protects and guar­
antees a fundamental individual right to keep and bear arms, 
subject to the restriction that only a certain category or categories 
of arms may, of right, be individually owned and possessed, i.e. 
those arms whose possession or use are reasonably related to the 
preservation or efficiency of the milit>a. As aptly put by Mr. Jus­
tice Black, in discussing Miller and the Second Amendment, “al­
though the Supreme Court has held this amendment to include 
only arms necessary to a well-regulated militia, as so construed its
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Drohibition is absolute.” Black. The Bill of Rights, 35 N.Y.U.L. Rev. 
885. 373 (1960). [9]

In United. States v. Tot. 131 F.2d 261 (3rd Cir. 1942), the Third 
Circuit cited Miller in upholding the conviction under the Federal 
Firearms Act of a felon for possessing a pistol which had traveled 
in interstate commerce. [10]

The Third Circuit did not deny that individuals have the right to 
keep and bear arms; it merely stated, in dicta, its view that the 
Second Amendment was adopted as a protection for the states in 
the maintenance of their militia organizations against possible vn- 
croachments by the federal power. The heart of the Third Circuit’s 
holding is that it was entirely reasonable for Congress to prohibit 
the receipt of weapons from interstate transactions by persons who 
have previously by due process of law been shown to be aggressors 
against society and that this classification did not infringe upon 
the preservation of the well-regulated militia protected by the 
Second Amendment.

The Court could have gone on to point out that the maintenance 
of the militias of the states is dependent upon the right of individ­
uals, who may be called upon to serve in the militias, to keep and 
bear arms.

In Cases v. United States, 131 F.2d 916 list Cir. 1942), the First 
Circuit upheld the constitutionality of the Federal Firearms Act of 
1938. In so doing it observed that apparently under Miller although 
the federal government could limit the keeping and bearing of 
arms by a certain type of individual, it could not

. . . prohibit the possession or use of any weapon which 
has any reasonable relationship to the preservation or effi­
ciency of a well regulated militia, (emphasis added) 131 
F.2d at 922,

a distinction arising from M iller’s holding that the protections of 
the Second Amendment are limited to those firearms with a militia 
nexus. The Court indicated its unwillingness to accept the broad 
reach of Miller when it reasoned that it was already outdated 
because in “commando units” some sort of military use seems to 
have been found for almost any modern, lethal weapon. If this 
were true, concluded the court, the protection of the Second 
Amendment as set forth in Miller would be absolute except for 
antique weapons which have no modern military use since, as the 
court accurately observed, “. . . almost any other [weapon] might 
bear sorr e reasonable relationship to the preservation or efficiency 
of a well regulated militia unit of the present day . . .” Id. at 922.

The First Circuit failed to consider the unambiguous wording of 
the Second Amendment in reaching its conclusion. The Second 
Amendment speaks not only of the right to keep arms, but to bear 
them as well, implying that the category of arms, the possession of 
which is protected, is limited to those arms that an ordinary indi­
vidual can bear and does not extend to weapons such as cannons, 
trench mortars, and antitank guns, which cannot be carried by an 
ordinary individual. Also not protected are instrumentalities such 
as bombs which, although conceivably they could be carried by a 
singie individual, are not arms in the sense used in the Second 
Amendment; rather, the historically and constitutionally protected
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arms are those such as muskets, shotguns, rifles and pistols, which 
are ordinarily possessed by private individuals. To argue, ad absur- 
dum, as the Cases court did, that all weapons are protected by the 
Second Amendment overlooks the fact that the Framers of the Bill 
of Rights were fully aware of the existence of heavier, horse-drawn 
and crev served arms which the individual was physically incapa­
ble of bearing. Had framers of the Bill of Rights intended to protect 
all weapons, they would not have linked the right ‘c bear arms 
with the right to keep arms.[ll]

Since, however, the Supreme Court did not review the Cases 
decision. Miller persists as that Court’s guidance to the interpreta­
tion of the Second Amendment.

It is clear, therefore, based on analysis of the decided cases, the 
common law, and the history of the Second Amendment that the 
Second Amendment guarantees an individual’s right to keep and 
bear arms.

D. T H E  R IG H T TO S E L F-D E F E N SE

The right to keep and bear arms is inextricably connected to the 
individual’s absolute and inalienable right of self-defense which is, 
of course, derived from the Natural Law.

As referred to earlier, Blackstone clearly recognized as a natural 
right that of keeping and using arms for “resistance and self- 
preservation.” I Blackstone Commentaries 144. The basic right to 
defend one’s person with deadly force has, moreover, been recog­
nized by the Supreme Court, Beard v. United States, 158 U.S. 550 
(1895) and every state in the union. For example, in State v. 
Dawson, 272 N.C. 535, 159 S.2d, 1, 9 and 11 (1968), the Supreme 
Court of North Carolina, in interpreting a provision of that state’s 
constitution which tracked the language of the Second Amend­
ment, held that the individual right of self-defense was assumed by 
the Framers, and that any statute or construction of a common law 
rule which would amount to a destruction of the right to bear arms 
would be unconstitutional. Also, the State v. Kessler, supra, the 
court noted that “the necessity of self protection in a frontier 
society also was a factor” in guaranteeing the right to keep and 
bear arms.

The right to defend one’s person is so fundamental that it was 
not set forth in the constitution but certainly exists as one of those 
rights included in the penumbra of unwritten rights surrounding 
the First, Second, Third, Fourth, Fifth, and Ninth Amendments. It 
is manifestly an inalienable right, incapable of surrender to the 
central government and encompassed by the Ninth Amendment as 
retained by the people.
II. Antebellum judicial construction

In the period from the adoption of the constitution to the War 
Between the States, keeping and bearing arms was treated as a 
virtually unquestioned right of each individual. The fundamental 
right to have arms was based in part on the political lessons of the 
Revolutionary experience. “None but an armed nation can dispense 
with a standing army," Jeffe'son wrote in 1803. "To keep ours 
armed and disciplined, is therefore at all times important.” The
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Jefferson Cyclopedia 553 (1900). In lft 14, Jefferson further observed 
that "we cannot be defended but by making every citizen a soldier, 
as the Greeks and Romans who had no standing armies.’’ Id. at 
551. In addition to the prevention of aggression from domestic 
tyranny or foreign invasion, individual possession of arms func­
tioned to provide a basic means of self-defense, as well as of subsist­
ence for hunters.

That the Second Amendment secured an individual right to keep 
and bear arms was not an issue for partisan politics, and the courts 
fairly consistently so held. The major exception to this ruie ap­
peared in the context of slavery. Specifically, to disarm slaves as 
well as black freemen, certain courts originated the views that the 
guarantee was limited to citizens rather than to all people and that 
the Second Amendment did not restrain the states. The exceptions 
were aberrations to prevent black freedom, as most courts which 
analyzed the Second Amendment regarded all individuals as 
having the right and construed it as a restraint on state infringe­
ment.

A . JU D IC IA L  C O M M E N T A R IE S

Although Federalist and Republican differences in interpretation 
of the Constitution appeared early in judicial thought on subjects 
as diverse as the general welfare clause and the right of free 
speech, these points of divergence did aot arise with respect to the 
Second Amendment. William Rawle, one of the first commentators 
on the Second Amendment, analyzed its two basic clauses in some 
detail:

In the second article, it is declared, that a well regulated 
militia is necessary to the security o f a free state; a proposi­
tion from which few will dissent. Although in actual war. 
the services of regular troops are confessedly more valua­
ble; yet, while peace prevails, and in the commencement of 
a war before a regular force can be raised, the militia form 
the palladium of the country. They are ready to repel 
invasion, to suppress insurrrection, and preserve the good 
order and peace of government. . . .

The corollary, from the first position, is, that the right of 
the people to keep and bear arms shall not be infringed.

The prohibition is general. No clause in the Constitution 
could by any rule of construction be conceived to give to 
congress a power to disarm the people. Such a flagitious 
attempt could only be made under some general pretense 
by a state legislature. But if in any blind pursuit of inordi­
nate power, either should attempt it, this amendment may 
be appealed to as a restraint on both.

W. Rawle, A view of the Constitutic n, 125-56 (1829).
Rawle’s analysis stresses the significance of the first clause of the 

Second Amendment as an imperative for a militia system as op­
posed to a standing army. Clause two is then treated both in its 
linkage to clause one in that the individual right to keep and bear 
arms encourages a militia system, and independently as recogni­
tion of a fundamental right to have arms unrestrained by state no 
le°8 than federal legislation. In negative remark' on English policy,
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Rawle also clarified that the right to have arms is deemed more 
absolute in America than Britian, and that the Second Amendment 
protects individual use of arms for non-militia purposes such as 
hunting.

St. George Tucker, a veteran of the Revolutionary War and an 
early Justice of the Supreme Court of Virginia, followed Blackstone 
closely in regard to the common law right to have arms, at the 
same time stressing the more absolute character of the right under 
American law:

The right of bearing arms—which with us is not limited 
and restrained by an arbitrary system of game laws as in 
England; but, is practically enjoyed by every citizen, and is 
among his most valuable privileges, since it furnishes the 
means of resisting as a freeman ought, the inroads of 
usurpation. . . .  I St. Gao. Tucker, Commentaries on the 
Laws o f  V i r g i n i a ,  43 (1831).

In addition to his explicit characterization of keeping and bear­
ing arms as an individual right, elsewhere Justice Tucker distin­
guished the language of the English Bill of Rights that subjects 
may have arms for their defense, "suitable to their condition and 
degree, and such as are allowed by law,” from the Second Amend­
ment, wherein the right to have arms exists "without any qualifi­
cation as to their condition or degree, as in the case of the British 
government.” I Blackstone Commentaries '144 n. 40 (St. Geo. 
Tucker, ed. 1803).

B. ST A T S  CASES

A provision of the Kentucky Constitution, “The right of the 
citizens to tear arms in defense of themselves and the state, shall 
not be questioned," provided the occasion for perhaps the first state 
judicial opinion on the nature and source of the right to bear arms. 
Bliss v. Commonwealth, 2 Litt. (Ky.) 90. 13 Am. Dec. 251 (1822). 
Defendant appealed his conviction for having worn a sword cane by 
asserting the unconstitutionality of an act prohibiting concealed 
weapons. The court held, “Whatever restrains the full and com­
plete exercise of that right, though not an entire destruction of it, 
is forbidden by the explicit language of the constitution.” Id. at 91- 
92. Observing that wearing concealed weapons was considered a 
'egitimate practice when the constitutional provision was adopted, 
the court reasoned:

The right existed at the adoption of the constitution; it 
had then no limits short of the moral power of the citizens 
to exercise it, and in fact consisted in nothing else but in 
the liberty of the citizens to bear arms. Diminish that 
liberty, therefore, and you necessarily rao-ain the right; 
and such is the diminution and restraint, which the act in 
question most indisputably imports, by prohibiting the citi­
zens wearing weapons in a manner which was lawful to 
wear when the constitution was adopted. Id. at 92.12

Whether carrying and w-.aring dangerous weapons constituted 
an affray at common law was the issue in the Tennessee case of 
Simpson v. State, 13 Tenn. Reports (5 Yerg.) 56 (1833). The Court
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answered in the negative, citing Blackstone for the proposition that 
violence which terrifies the people must also be present. The gov­
ernment cited Serjeant Hawkins, Pleas of the Crown, Bk. 1, ch. 28, 
sec. 4, regarding the Statute of Northampton, 2 Edw. 3, c.3( 1328), 
that an affray could exist where one is armed with unusual weap­
ons which naturally cause terror to the people, but the court 
rejected those “ancient English statutes, enacted in favour of the 
king, his ministi. s, and other servants” which provided that “no 
man . . . except the king’s servants, & c. shall go or ride armed by 
night or by day.” 13 Tenn. Reports (5 YergJ 358 (1833). The court 
seemed resentful of royal privilege in noting that the same source 
adds “persons of quality are in no danger of offendine against this 
statute by wearing their common weapons” and, while rejecting 
the existence of a common law abridgement of the right to bear 
arms (Id. at 359), argued in the alternative that any such abridge­
ment would be abrogated by the state constitution, which provided 
“that the freemen of this State have a right to keep and bear arms 
for their common defense.”

By this clause of the constitution, an express power is 
given and secured to all the free citizens of the State to 
keep and bear arms for their defense, without any qualifi­
cation whatever t-s to their kind or nature. . . . Id. at 360.

The classic antebellum opinion which held that the Second 
Amendment protects an individual right from both state and fed­
eral infringement, but that the rrvnner in which arms could be 
borne was a proper subject for regu. i, was Nunn v. State. 1 Ga. 
243 (1846). An ambiguous Georgia st a proscribed breast pistols, 
but not horseman’s pistols, which v.ere not worn openly. While 
upholding the proscription of concealed weapons, the court said 
that the state constitutions “confer no new rights on the people 
which did not belong to them before,” that no legislative body in 
the Union could deny citizens the privilege of being armed to 
defend self and country, and that the colonial ancestors had this 
right which “is one of the fundamental principles, upon which 
rests the great fabric of civil liberty. . . .” Id. at 249.

Anticipating twentieth century selective incorporation by refer 
ring to the First, Fourth, Fifth, and Sixth Amendments as binding 
on both state and federal governments, the court reasoned:

The language of the second amendment is broad enough 
to embrace both. Federal and state government—nor is 
there anything in its terms which restricts its meaning.
. . .  Is this a right reserved to the States or to themselves?
Is it not an unalienable right, which lies at the bottom of 
every free government? We do not believe that, because 
the people withheld this arbitrary power of disfranchise­
ment from Congress, they ever intended to confer it on the 
local legislatures. This right is too dear to be confided to a 
republican legislature. Id. at 250.

The Georgia court explained the relation between individual 
arms possession and the militia >y reference to the fact that ‘ in 
order to train properly that mi tia, the unlimited right of the 
people to keep and bear arms shall not be impaired,” (Id. at 251),
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and added that both constitutional and natural rights were at 
stake. Contending that the state governments were prohibited from 
violating the rights to assembly and petition, against unreasonable 
searches and seizures, to an impartial jury in criminal prosecu­
tions. and to assistance of counsel, the court continued:

Nor is the right involved in this discussion less compre­
hensive or valuable: “The right of the people to bear arms 
ciiall not be infringed.” The right of the whole people, old 
and young, men, women and boys, and not militia only, to 
keep' and bear arms of every description, and not such 
merely as are used by the militia, shall not be infringed, 
curtailed or broken in upon, in the smallest degree; and all 
this for the important end to be attained: the rearing up 
and qualifying a well-reguiated militia, so vitally necessary 
to the security of a free State. Our opinion is that any law, 
State or Federal, is repugnant to the Constitution, and 
void, which contravenes this right. . . .  Id. at 251.

In the Texas case of Cockrum v. State, 24 Tex. 394 (1859), the 
Court explained that the object of the Second Amendment was that 
"the people cannot be effectual!^ oppressed and enslaved, who are 
not first disarmed." Id. at 401, and added:

The right of a citizen to bear arms, in lawful defense of 
himself or the State, is absolute. He does not derive it 
from the State government. It is one of the “high powers” 
delegated directly to the citizen, and “is excepted out of 
the general powers of government.” A law cannot be 
passed to infringe upon or impair it, because it is above 
the law, and independent of the lawmaking power. Id. at 
401-402.

C. SLAVERY A N D  T H E DRED SCOTT D ILEM M A

Despite the general rule in the antebellum courts that the 
Second Amendment guaranteed an individual right to keep and 
bear arms free from both fede 'al and state infringement, to disarm 
blacks a few courts took the view that only citizens could have 
arms and that the Second Amendment did not apply to the states. 
In some states, free and slave blacks were disarmed by law to 
maintain their servile condition. State legislation which prohibited 
arms bearing by blacks was held to be constitutional owing to the 
lack of status of African Americans as citizens, despite the fact 
that the United States Constitution and most state constitutions 
referred to arms bearing as a right of “the people” rather than 
“the citizen.”

In State v. Newsom, 27 N.C. 203 (1844), the Supreme Court of 
North Carolina upheld "an act to prevent free persons of color 
from carrying fire arms” on the ground that "the free people of 
color cannot be considered tis citizens." Id. at 204. The court also 
stated: "in the second article of the amended Constitution, the 
States are neither mentioned nor referred to. It is therefore only 
restrictive of the powers of the Federal Government.” Id. at 207. In 
Cooper v. Savannah, 4 Ga. 72 (1848). Georgia found its similar 
provision constitutional on the following logic: “Free persons of



color have never been recognized here as citizens; they are not 
entitled to bear arms, vote for members of the legislature, or to 
hold any civil office.” Id. at 72.

The practical hardships suffered by individual blacks due to re­
strictive legislation is exemplified in State v. Hannibal, 51 N.C. <6 
Jones) 57 ‘1859). which indicates that in the eighteenth century it 
was not illegal for a black to carry guns, but he was required to 
obtain a court certificate to hunt. An enactment in 1854 provided 
that “no slave shall go armed with a gun, or shall keep such 
weapons,” 'with a penalty up to 3Q lashes. Id. at 57. In this 
instance, a master had given two slaves guns to guard his store at 
night, and the slaves were sentenced to twenty lashes each. Id. at 
57.

Just as virtually the only antebellum state cases which limited 
the right to have arms functioned to disarm blacks, the ruling of 
the U.S. Supreme Court in Dred Scott v. Sandford, 60 U.S. (19 
How.) 393, 15 L.Ed. 691 (1857), conceded that if members of the 
African race were “citizens.” they would be "entitled to the privi­
leges ano! immunities of citizens” and would be exempt from spe­
cial “police regulations” applicable to them.

It would give to persons of the negro race, who were 
recognized as citizens in any one State of the Union, the 
right to enter every other State whenever they pleased, 
singly or in companies . . .; and it would give them full 
liberty of speech . . .; to hold public meetings upon politi­
cal affairs, and to keep and carry arms wherever they went. 
(emphasis added) 60 U.S. at 417.

It is clear, therefore, that the Supreme Court included among the 
rights of every citizen the right to have arms wherever he goes; it 
is equally evident that in granting citizenship to African Ameri­
cans by Amendments XIII and XTV, blacks were later guaranteed 
the fundamental rights of citizens. The Court's language also sug­
gests that the right to have and carry arms anywhere is a right of 
national citizenship which the states cannot infringe any more 
than can the federal government—that the Second Amendment 
applies to the states.

Explaining further the rights of citizens, Chief Justice Taney 
observed that:

The Feet nl Government can exercise no power over his 
person or property, beyond what that instrument confers, 
nor lawfully, deny any right which it has reserved. . . .
Nor can Congress deny the people the right to keep and 
bear arms, nor the right to trial by jury, nor compei 
anyone to be a witness against himself in a criminal pro­
ceeding. 60 U.S. at 450.

III. The Framers of the fourteenth amendment intended 
that the guarantees of the second amendment would be 
applied to the States

After the War Between the States, judicial commentators contin­
ued to inteirprct the Second Amendment as protecting an individu­
al right from both state and federal infringement. The right to 
keep and bear arms and other Bill of Rights freedoms were viewed
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as common law rights explicitly protected by the Constitution. T. 
Farrar, Manual of the Constitution, 59, 145 (1867). Joel P. Bishop 
wrote in 1865:

The constitution of the United States provides, that, “a 
well-regulated militia being necessary to the security of a 
free State, the right of the peopie to keep and bear arms 
shall not be infringed.” This provision is found among the 
amendments; and; though most of the amendments are 
restrictions on the General Government alone, not on the 
States, this one seems to be of a nature to bind both the 
State and National legislatures. II J. Bishop, Commen­
taries on the Criminal Law, Section 124 (1865).

Yet Bishop’s references to “statutes relating to the carrying of 
arms by negroes and slaves” (II J. Bishop, supra, n. 2, at 120, n. 6), 
and to an “act to prevent free people of color from carrying fire­
arms" (Id. at 125, n. 2) exemplified the need for furth> r constitu­
tional guarantees to ciarify and protect the rights of all individ­
uals.

A . FIR EA R M S A N D  TH E ABOLITION OF SLAVERY

Having won their national independence from England through 
armed struggle, post-Revolutionary War Amer.cans were acutely 
aware that the sword and sovereignty go hanc.'in-hand, and that 
distribution of firearms among the oppressed ushered in a new 
epoch in the human struggle for freedom. Furthermore, both pro­
ponents and opponents of slavery were cognizant that an armed 
black population meant the abolition of slavery, although some 
blacks were trusted with arms to guard property, for self defense, 
and for hunting. This sociological fact explained not only the legal 
disarming of blacks, but also the advocacy of a weapons culture by 
abolitionists. Having employed the instruments for self-defense 
against his pro-slavery attackers, abolitionist and Republican Party 
founder Cassius Marcellus Clay wrote that “ ‘the pistol and the 
Bowie knife’ are to us as sacred as the gown and the pulpit.” 7 The 
Writings of Cassius Marcellus Clay, 257 (H. Greeley ed. 1848).

B. TH E  C IV IL  R IG H TS  ACT OF 1 8 6 6
After the Civil War, the slave codes, which limived access of 

blacks to land, to arms, and to the courts, began to rea ppear in the 
form of black codes, (W. DuBois, Black Reconstruction America. 
167, 172, and 223 (1962); E. Coulter, The South During Reconstruc­
tion 40 (1947)) and United States legislators turned their attention 
to the protection of the freedmen. In support of Senate Bill No. 9, 
which declared as void all laws in the rebel states which recognized 
inequality of rights based on race, Sen. Henry Wilson (R., Mass.) 
explained in part: “In Mississippi rebel State forces, men who were 
in the rebel armies, are traversing the State, visiting the freedmen, 
disarming them, perpetrating murders and outrages on them. . . .” 
Cong. Globe, 39th Cong., 1st Sess., pt. 1, 40 (Dec. 13, 1865).

When Congress took up Senate Bill No. 61, which became the 
Civil Rights Act of 1866, (14 Stat. 27 (1866)) Sen. Lyman Trumbull 
(R.. 111.), Chairman of the Senate Judiciary Committee, indicated
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that the bill was intended to prohibit inequ , _.es embodied in the 
black codes, including those provisions which “prohibit any negro 
or mulatto from having fire-arms.” Cong. Globe, 39th Cong., 1st 
Sess., pt. 1, 474 (Jan. 29, 1866). In abolishing the badges of slavery, 
the bill would enforce fundamental rights against racial discrimi­
nation in respect to civil rights, the rights to contract, sue and 
engage in commerce, and equal criminal penalties. Sen. William 
SauJsbury (D., Delaware) added:

In my State for many years, and I presume there are 
similar laws in most of the southern states, there has 
existed a law of the State based upon and founded in its 
police power, which declares that free negroes shall not 
have the possession of firearms or ammunition. This bill 
proposes to take away from the States this police power.
. . .” Id. at 474.

The Delaware Democrat opposed the bill on this basis, anticipat­
ing a time when “a numerous body of dangerous persons belonging 
to any distinct race” endangered the state, for “the State shall not 
have the power to disarm them ’without disarming the whole popu­
lation.” Id. at 478. Thus, the bill would have prohibited legislative 
schemes which in effect disarmed blacks, but not whites. Still, 
supporters of the bill were soon to contend that arms bearing was a 
basic right of citizenship or personhood.

In the meantime, the legislators turned their attention to the 
Freedman's Bureau Bill. Rep. Thomas D. Eloit (R., Mass.) attacked 
an Opelousas, Louisiana ordinance which deprived blacks of var­
ious civil rights, including the following provision: “No freedman 
who is not in the military service shall be allowed to carry fire­
arms, or any kind of weapons, within the limits of the town of 
Opelousas without the special permission of his employer . . . and 
approved by the mayor or president of the board of police.” Id. at 
517 (Jan. 30, 1S66). And Rep. Josiah B. Grinnell (R., Iowa) com­
plained: “A white man in Kentucky may keep a gun; if a black 
man buys a gun he forfeits it and pays a tine of five dollars, if 
presuming to keep in his possession a musket which he has carried 
through the war.’ Id. as 651 (Feb. 5, 1866).

As debate returned to the Civil Rights Bill, Rep. Henry J. Ray­
mond (R., N.Y.) explained of the rights of citizenship: “Make the 
colored man a citizen of the United States and he has every right 
which you or I have as citizens of the United States under the laws 
and Constitution of the United States. . . .  He has a defined status; 
he has a country and a home; a right to defend himself and his 
wife and children; a right to bear arms. . . .” Id., pt. 2, 1266 (Mar. 
8, 1866). Rep. Roswell Hart (R., N.Y.) concluded that it was the 
duty of the United States to guarantee that the states have a 
republican form of government, “A government . . . where ‘no law 
shall be made prohibiting a free exercise of religion;' where ‘the 
right of the peoDle to keep and bear arms shall not be infringed;'
. . .” Id. at 1629‘(Mar. 24, 1866).

Rep. Sidney Clarke (R., Kansas) objected to an 1866 Alabama law 
providing: “That it shall not be lawful for any freedman, mulatto, 
or free person of color in this State to own firearms, or carry about 
his person a pistol or other deadly weapon." Id. at 1838 (April 7,
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1866). Clarke also attacked Mississippi, “whose rebel militia, upon 
the seizure of the arms of black Union soldiers, appropriated the 
same to their own use.” Id. at 1838.

Sir, I find in the Constitution of the United States an 
article which declares that "the right of the people to keep 
and bear arms shall not be infringed,” For myself, I shall 
insist that the reconstructed rebels of Mississippi respect 
the Constitution in ther local laws. . . .  Id. at 1838.

C. TH E F O U R T E E N T H  A M E N D M E N T

The need for a more solid foundation for the protection of freed­
men as well as white citizens was recognized, and the result was a 
significant new proposal—the Fourteenth Amendment. A chief ex­
ponent of the amendment, Sen. Jacob M. Howard (R., Mich.), re­
ferred to the "personal rights guaranteed and secured by the first 
eight amendments of the Constitution; such as freedom of speech 
and of the press; . . . .the right to keep and to bear arms. . . ” 
[emphasis added] Cong. Globe, 39th Cong. 1st Sess. pt. 3, 2765 (May 
23, 1866). Adoption of the Fourteenth Amendment was necessary 
because these rights were not then effectively guaranteed against 
state legislation. “The great object of the first sect'- m of this 
amendment is, therefore, to restrain the power of the States and 
compel them at all times to respect these great fundamental guar­
antees." Id. at 2766.

The Fourteenth Amendment was viewed as necessary to buttress 
the objectives of the Civil F'ghts Act of 1866. Rep. George W. 
Julian (R., Ind.) noted that tl: act

Is pronounced void by the jurists and courts of the 
South. Florida makes it a misdemeanor for colored men to 
carry weapons without a license to do so from a probate 
judge, and the punishment of the offense is whipping and 
the pillory. South Carolina has the same 
enactments. . . . Cunning legislative devices are being in­
vented in most of the States to restore slavery in fact. Id. 
at pt. 4, 3210 (June 15, 1866.)

D. T H E  A N T I-K K K  ACT

Within three years of the adoption of the Fourteenth Amend­
ment in 1868, Congress was considering enforcement legislation to 
suppress the Ku Klux Klan. The famous report by Rep. Benjamin 
F. Bulter (R., Mass.) on violence in the South assumed that the 
right to keep arms was necessary for protection not only against 
the militia, but also against local law enforcement agencies. Noting 
instances of “armed confederates" terrorizing the negro, the report 
stated that “in many counties they have preceded their outrages 
upon him by disarming him, in violation of his right as a citizen to 
‘keep and bear arms,’ which the Constitution expressly says shall 
never by infringed,” 1464 H.R. Rep. No. 37, 41st Cong., 3rd Sess. 3 
(Feb. 20, 1871). The congressional power based on the Fourteenth 
Amendment to legislate to prevent states from depriving any U.S. 
citizen of life, liberty, or property accounted for the following provi­
sion of the committee’s anti-KKK bill:
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That whoever shall, without due process of law, by vio­
lence, intimidation, or threats, take away or deprive any 
citizen of the United States of any arms or weapons he 
may have in his house or possession for the defense of his 
person, family, or property, shall be deemed guilty of a 
larceny thereof, and be punished as provided in this act for 
a felony. Cong. Globe, 42nd Cong., 1st Sess., pt. 1, 174 (Mar.
20, 1871).

Rep. Butler explained the purpose of this provision in these 
words:

Section eight is intended to enforce the well-known con­
stitutional provision guaranteeing the right in the citizen 
to 'keep and bea- arms,’ and provides that whoever shall 
take away, by force or violence, or by threats and intimi­
dation, the arms and weapons which any person may have 
for his defense, shall be deemed guilty of larceny of the 
same. This provision seemed to your committee to be nec­
essary, because tney had observed that, before these mid­
night marauders made attacks upon peaceful citizens 
there were very many instances in the South wnere the 
sheriff of the county had preceded them and taken away 
the arms of their victims. This was specially noticeable in 
Union County, where all the negro population were dis­
armed by the sheriff only a few months ago under the 
order of the judge. . . .; and then, the sheriff having dis­
armed the citizens, the five hundred masked men rode at 
night and murdered and otherwise maltreated the ten per­
sons who were in jail in that county. H.R. Rep. No. 37, 
supra, note 38, at 7-8.

The bill was referred to the Judiciary Committee, and when later 
reported as H.R. No. 320 the above section was deleted—undoubt­
edly because its proscription extended to simple individual larceny 
over which Congress had no constitutional authority, and because 
state or conspiratorial action involving the disarming of blacks 
would be covered by more general provisions of the bill. Supporters 
of the rewritten anti-KKK bill continued to show the same concern 
over the disarming of freedmen as they had prior to the adoption 
of the Fourteenth Amendment. Sen. John Sherman (R., Ohio) 
stated the Republican position: “Wherever the negro population 
preponderates, there they [the KKK] hold their sway, for a few 
determined men. . . can carry terror among ignorant 
negroes . . . without arms, equipment, or discipline.’’ Cong. Globe, 
42nd Cong. 1st Sess., pt. 1, 154 (Mar. 18, 1871).

Further comments clarified that the right to arms was a neces­
sary condition for the right of free speech. Sen. Adelbert Ames (R., 
Miss.) averred: “In some counties it was impossible to advocate 
Republican principles, those attempting it being hunted like wild 
beasts; in others, the speakers had to be armed and supported by 
not a few friends.” Id. at 196. (Mar. 21, 1871). Rep. William L. 
Stoughton (R., Mich.) added: “If political opponents can be marked 
for slaughter by secret bands of cowardly assassins who ride forth 
with impunity to execute the decrees upon the unarmed and de­

104



fenseless, it will be fatal alike to the Republican party .md civil 
liberty.” [Empnasis added] Id. at 321 (Mar. 28, 1871).

Section 1 of the bill, which was take?; partly from Section 2 of 
.cue Civil Rights Act of 1866, and survives today as 42 U.S.C. 1983 
was meant to enforce Section 1 of the Fourteenth Amendment by 
establishing a remedy for deprivation under color of state law of 
federal constitutional rights of all people, not oniy former slaves. 
This portion of the bill provided:

That any person who, under color of any law, statute, 
ordinance, regulation, custom or usage of any State shall 
subject, or cause to be subjected, any person within the 
jurisdiction of the United States to the deprivation of any 
rights, privileges, or immunities to which . . .  he is enti­
tled under the Constitution or laws of the United States, 
shall . . .  be liable to the party injured in an action at law, 
suit iu equity, or other propoer proceeding for redress . . .
Id, pt. 2. Appendix, 68. 17 Stat. 13 (1871).

Rep. Washington C. Whitthorne (D., Tenn.), who complained that 
“in having organized a negro militia in having disarmed the white 
man," the Republicans had "plundered and robbed” the whites of 
South Carolina through "unequal laws,” objected to Section 1 of 
the anti-KKK bill on these grounds.

It will be noted that by the first section suits may be 
instituted without regard to amount or character of claim 
by any person within the limits of the United States who 
conceives that he has been deprived of any right, privilege, 
or immunity secured him by the Constitution of the 
United States, under color of any law, statute, ordinance, 
regulation, custom, or usage of any State. This is to say, 
that if a police officer of the city of Richmond or New 
York should find a drunken negro or white man upon tne 
streets with a leaded pistol flourishing it, &c., and by 
virtue of any ordinance, law or usage, either of city or 
State, he takes it right away, the officer may be aed, 
because the right to bear arms is secured by the Constitu­
tion, and such suit brought in distant and expensive tribu­
nals. [Emphasis added] Cong. Globe, 42nd Cong., 1st Sess., 
pt. 1, 337 (Mar. 29, 1871).

The Tennessee Democrat assumed that the right to bear arms 
was a.osolute, deprivation of which created a cause c c action against 
state agents unde- Section 1 of the anti-KKK bill. In the minds of 
the bill's supporters, however, the Second Amendment as incorpo­
rated in the Fourteenth Amendment recognized a right to keep 
and bear arms safe from state infringement, not a right to commit 
assault or otherwise engage in criminal conduct with arms by 
pointing them at people or brandishing them so as to endanger 
others. Contrary to the congressman’s exaggerations, the propo­
nents of the bill had the justified fear that the opposite develop­
ment would occur, i.e. that a black or white man for political 
reasons would he unconstitutionally deprived of his right to possess 
arms by state action. Significantly, none of the representative’s 
colleagues disputed his statement that state agents could be sued
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under the predecessor to Section 1983 for deprivation of the right 
to keep arms.

Debate over the anti-KKK bill naturally required exposition of 
Section 1 of the Fourteenth Amendment, and none was better 
qualified to explain that section than its draftsman, Rep. John A. 
Bingham <R., Ohio):

Mr. Speaker, that the scope and meaning of the limita­
tions imposed by the first section, fourteenth amendment 
of the Constitution may be more fully understood, permit 
me to say that the privileges and immunities of citizens of 
a State, are chiefly defined in the first eight amendments 
to the Constitution of the United States . . . .

These eight articles . . . never were limitations upon the 
power of the States, until made so by the fourteenth 
amendment. The words of that amendment, "no State 
shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States” 
are an express prohibition upon every State of the Union 
. . . .  Id. at pt. 2, Appendix 84 (Mar. 31, 1871).

This is a most, explicit statement of the incorporation thesis by 
the architect of the Fourteenth Amendment. Although he based 
the incorporation on tb 2 Privileges and Immunities Clause and not 
the Due Process Cause as have subsequent courts of selective incor­
poration, Rep. Bingham could hardly have anticipated the judicial 
metaphysics of the twentieth century in this respect. In any case, 
wnether based on the Due Process Cause or on the Privileges and 
Immunities Clause, the legislative history supports the view that 
the incorporation of Amendments I-VIII was clear and unmistak­
able in the minds of the legislators attempting to effectuate the 
provision of the Fourteenth Amendment.

Rep. Henry L. Dawes (R. Mass.) also asserted the incorporation 
thesis when he argued:

The rights, privileges and immunities of the American 
citizen, secured to him under the Constitution of the 
United States, are the subject-matter of this b>U.

In addition to the original rights secured to him in the 
first <.~ticle of amendments he had secured the free exer­
cise ot his religious belief, and freedom of speech and of 
the press. Then again he has secured to him the right to 
keep and bear arms in his defense. . . . [Dawes then sum­
marizes the remainder of the first eight amendments.]

And still later, sir, after the bloody sacrifice of our four 
years’ war, we gave the most grand of all these rights, 
privileges, and immunities, by one single amendment to 
the Constitution, to four millions of American citi­
zens. . . .

[T]t is to protect and secure to him in these rights, privi­
leges, and immunities this bill is before the House, [em­
phasis added] Cong. Globe, 42nd Cmg., 1st. Sess., pt. 1, 
475-476 (April 5, 1871).



After passage of the anti-KKK bill, discussion concerning arms 
persisted as interest developed toward what became the Civil 
Rights Act of 1875, no v 42 U.S.C. 1984. A report on affairs in the 
South by Sen. John Scott fR., Penn.) indicated the need for further 
enforcement legislation: “negroes who were whipped testifed that 
those who beat them told them they did so because they had voted 
the radical ticket, and in many cases made them promise that they 
would not do so again, and wherever they had guns took them from 
them.” 1484 S. Rep. No. 41, 42nd Cong., 2nd Sess., pt. 1, 35 (Feb. 19, 
1872).

Following a'e introduction of the Civil Rights Bill the debate 
over the meaning of the Privileges and Immunities Clause .••e- 
tumed. Sen. Matthew H. Carpenter (R., Wise.) cited Cummings v. 
Missouri, 71 U.S. 277, 321 (1866) a case contrasting the French 
legal system, which allowed deprivation of civil rights, “and among 
these of the right of voting, . . . cf bearing arms,” with the Ameri­
can legal system, stating that the Fourteenth Amendment prevent­
ed states from taking away the privileges of the American citizen. 
Cong. Globe. 2nd Sess., pt. 1, 762 (Feb. 1, 1872).

Sen. Allen G. Thurman (D., Ohio) argued that the "rights, privi­
leges, and immunities of a citizen of the United States" were 
included in Amendments I-VIII. Reading and commenting on each 
of these amendments, he said of the Second: “Here is another right 
of a citizen of the United States, expressly declared to be his 
right—the right to bear arms; and this right, says the Constitution, 
shall not be infringed.” Id. at pt. 6, Appendix, 25-26 (Feb. 6, 1872).

The incorporationist thesis was stated succinctly by Senator 
Thomas M. Norwood (D., Ga.) in one of the Final debates over the 
Civil Rigiits Bill. Referring to a U.S. citizen residing in a Territory. 
Senator Norwood stated:

His right to bear arms, to freedom of religious opinion, 
freedom of speech, and all others enumerated in the Con­
stitution would still remain indefecsihlv his, whether he 
remained in the Territory or removed t.j a State.

And those and certain others are the privileges and 
immunities which belong to him in common vith every 
citizen of the United States, and which no State can take 
away or abridge, and they are given and protected by the 
Constitution. . . .

The following are most, if not all, the privileges and 
immunities of a citizen of the United States:

The right to the writ of habeas corpus; of peaceable 
assembly and of petition; . . .  to keep and bear arms; . . . 
from being deprived of the right to vote on account of race, 
color or previous condition of servitude, [emphasis added] 
Cong. Rec., 43rd Cong., 1st Sess., pt. 6, Appendix 241-242 
(May 4, 1874).

Arguing that the Fourteenth Amendment created no new rights 
but declared that “certain existing rights should not be abridged by 
States,” the Georgia Democrat explained:

E. THE CIVIL BIGHTS ACT OF 1S75



Before its [Fourteenth Amendment] adoption any State 
might have established a particular religion, or restricted 
freedom of speech and of the press, or the right to bear 
arms. . . .  A State could have deprived its citizens of any 
of the privileges and immunites contained in those eight 
articles, but the Federal Government couid not. . . .

. . . And the instant the fourteenth amendment became 
a part of the Constitution, every State was at that moment 
disabled from making or enforcing any law which would 
deprive any citizen of a State of the benefits enjoyed by 
citizens of the United States under the first eight amend­
ments to the Federal Constitution, (emphasis added) Id. at 242.

In sum, in the understanding of Southern Democrats and Radical 
Republicans alike, the right to keep and bear arms, like other Bill 
of Rights freedoms, was made applicable to the states by the Four­
teenth Amendment.
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R EFE R E N C E S

1. A lth ough  the com m on law  in e ffec t in the co lon ies d id no t deve lop  any  lim ita ­
tion  on the abso lu te  rig h t o f  in d iv idua ls  to keep a rm s , it did recognize ce rta in  
re s tric tion s on the m an n e r in  which in d iv id u a ls  cou ld  use a rm s .

2. In d iv id u a l co lon ists , o f  course , kep t th e ir  own fi re a im s , w ith  pow der and shot, 
in th e ir  residences.

3. Ju s tice  S to ry  w rote in 1833: "T h e  m ili t ia  is the  n a tu ra l defense o f  a free  
cou n try  aga in st sudden fo re ign  invas ions, dom estic in su rre c tion s , and dom estic 
u su rp a tion s o f  pow er by ru le is . It  is aga in st sound po licy fo r  a  fre e  peop le  to keep 
up la rg e  m ili t a ry  e stab lishm en ts and  stand ing  a rm ies in tim e  o f peace, both  from  
the  eno rm ous expenses, w ith  which they a re  a ttended , and th e  fac ile  m eans, which 
th ey  a ffo rd  to am b itiou s and unp rin c ip led  ru le rs , to su b v e rt the g ove rnm en t, c r  
tram p le  on the righ ts o f  the peop le. The right o f the citizen to keep and bear arms 
has justly  been considered, as the palladium  o f the liberties o f  a republic: since it 
o ffe rs  a s tro ng  m o ra l check aga in st the u su rp a tion  and  a rb i t r a ry  pow er o f  ru le rs ; 
and w ill g en e ra lly , even if  these a re  successfu l in the  fi r s t  in stance , enab le  the 
peop le to resist and trium ph  o v e r th em ."  (em phasis added.) 3 Commentaries on the 
Constitution o f the United States, Section  1S90, pp. 7-16-747 (1833 ).

4. A c tu a lly , the m ilit ia  em braces a la rg e , 'la ss  o f  persons th an  tod ay ’s s ta tu to ry  
uno rg an ized  m ilit ia  since it consists o f  a t le a s t a l l persons "p h y s ic a lly  capab le o f  
acting in concert fo r  the com m on de fen se ." U.S. v. Miller. 307 U .S . 174, 179 (1939). 
The V irg in ia  C on stitu tion , upon which the  B i l l o f  R ig h ts  was m ode led , p rov ides th a t 
the m ilit ia  is "com posed o f the body o f  the p eop le ." A rt ic le  I. Sec tion  13.

5. O f the  tw elve p rr  posed am endm ents , a l l  but the  f i r s t  two d e a lt  -with the 
p ro tection  o f  the righ ts  o f  in d iv id u a ls : a l l bu t the fi r s t  two w e re ra tifie d . S ince , o f 
the ter. rem a in in g , A m endm ents 1 and  3 th ro u g h  10 have  rep ea ted ly  been he ld  to 
secu re fu n d am en ta l ind iv idus I righ ts , it is log ic a l th a t the  Second A m endm en t a lso  
secures a fu nd am en ta l in d iv id u a l rig h t.

6. The w ord "p eop le "  as used in the  F irs t . F o u rth , N in th , and  T en th  A m endm en ts 
has con s is ten tly  been construed  to m ean ind iv idua l.

7. Th is v iew  is supported  by the C ong ress iona l Research  O ffic e  o f  th e  L ib ra ry  o f  
Congress w h ich has observed , "A t w ha t po in t regu la tion  o r  p roh ib ition  o f  w hat 
classes o f  f ire a rm s  wou ld con flic t w ith  the (Second) A m endm en t, w he th e r th e re  
wouid be a con flic t, the Miller case does li t t le  m ore th an  cast a fa in t  degree of 
illu m in a tio n  tow ard  an sw e ring ." The Constitution o f the United States o f  America, 
Analysis and Interpretation, Sena te D ocum en t N o . 92 -8 2 .

3. A pp ly ing  th is test, the de fendan t wou ld have  li t t le  d if f ic u lty  today  in dem on­
s tra tin g  th a t  possession o f  such a sho tgun  is p rotected by the Second A m endm ent, 
since shotguns w ere r  .i li t a ry  issue in both W o r ld  W ars . * K o re a , and V ie tnam .

9. N um erou s cases have he ld  th a t a handgun is an a rm  fo r  c on s titu tion a l p u r­
poses. fo r  exam p le , in State v. Kemer, 181 N .C . 574. 107 5 .E . 222, 224 (1921 ), the 
C ou rt observed th a t the "h is to r ic a l use o f  p isto ls as a rm s ’ o f  o ffen se  and defence is 
beyond con trove rsy . . ."  S im i la r  ho ld ings a re  found in  In re Brickey, 3 Id a . 597, 70
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P. 609 (1902 ) and Slate v. Rosenthal. 75 V t. 295, 55 A. 610 (1903). M o reove r, in 
co lon ia l tim es p isto ls saw  con s id e rab le  serv ice as a pe rsona l weapon. As a noted 
h is to rian  observed:

It  was considered n o rm a l fo r  c iv ilia n s to  e a r n - pocket p isto ls fo r  p ro tection  w h ile  
tra v e lin g  . . Am ong e igh teen th  cen tu ry  c iv ilia n s who t ra v e led  o r  lived in la rg e  
cities, p is to ls  w ere com m on weapons. U su a l ly  they  w ere m ade to f it  in to pockets, 
and m an y  o f these sm a ll a rm s w ere a lso  ca rried  by m ilita ry  o ffice rs . G eorge C. 
N eum ann . The H is to ry  o f  W eapons o f  the A m erican  R evo lu t io n , pp. 150 -151 (B on an ­
za Books. N .Y . 1967).

10. A lth ough  Tot was appea led  to the Sup rem e cou rt , the  Second A m endm ent 
issue was no t addressed by th a t  C ou rt.

11. T h is  view , m o reove r, is consisten t w ith the com m on law  which p roh ib ited  the 
b ea ring  o f  a rm s when ca rr ied  in such a m ann e r as w ou ld  t e r r i fy  the  peop le. 4 
B la ck s ton e  C om m en ta ries 149. F u r th e rm o re  it is consisten t w ith  the concept o f  the 
m i'it ia  as a body o f  persons w ho m a in ta in ed  fire a rm s  in  th e ir  homes fo r  se lf-de fense 
and to be ready  to con trib u te  to the com m on defense.

12. B u t see State v. Reid, 1 A la . R epo rts  612, 6 1 6 -7  (1840), w h ile  h o ld ing  th a t a 
sta tu te  p roh ib it in g  the c a rry in g  o f  concealed weapons was not incom patib le  w ith 
the r ig h t to keep and bea r a rm s  in defense o f s e lf  and state , added: “ A sta tu te  
which, u n d e r the p re ten se  o f  reg u la t in g , am oun ts to a  d estruc tion  o f th e  rig h t, o r 
which requ ire s  a rm s to be so b o rne  as to ren d e r them  w h o lly  use less fo r  the  purpose 
o f defence, w ou ld be c le a r ly  u n con s t itu t io n a l.”
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THE RIGHT TO BEAR ARMS: THE DEVELOPMENT 
OF THE AMERICAN EXPERIENCE

J o h n  L e v i n *

I .  I n t r o d u c t i o n

s t h e  crime rate in the United States grows and pressures mount 
for laws restricting the use of firearms, the need for an under­

standing of the development of the “right to bear arms” has increased. 
Perhaps more than any other “right” enumerated in the federal and 
state constitutions, the “right” to bear arms was directed to maintaining 
a balance of power within our society. The “right to bear arms” de­
veloped at a time when a well-armed population was necessary for 
defense, and when the social and political structure was kept in balance 
by a balance of armed power.

While the American “right to bear arms” developed at the time 
of the Revolution, it grew out of the duty imposed on the early colonists 
to keep arms for the defense of their isolated and endangered com­
munities. The definition of “bearing arms” as the phrase was used in 
legal ins juments up to revolutionary times was “serving in an orga­
nized armed force."1 It did not imply any personal right to possess 
weapons. For example, when Parliament in drafting the English Bill of 
Rights3 or Blackstone in his Commentaries on the Laws of England? in­
tended to convey the meaning of a personal right to possess arms, they 
spoke of the right to have arms, not of the right to bear arms.

II. E a e l t  H i s t o r t

A. The Colonial Period

The earliest colonial statutes requiring that the colonists arm them­
selves were Virginia statutes of 1623 stating that “no man go or 
send abroad without a sufficient party will [sic] armed,” and that “men 
go not to worke in the ground without their arms (and a centinell upon

* Assistant Protestor, Chicsyo-Kent C ollets of Law, Illinois Institute of Technoioyy.
3.A., 1964. Brandeis University; J .D , 1968, Havard Law Set sol; 1771, Vaitiineiou
University, St. Louis. Mo.; Admitted to the Dlinoia 3a.' in 1968.

1 See tbs material! on the colonial itatutea and on the United Slalao CraetimtJeB 
discussed below.

J 1 W 1 M, i ,  Sl  2, cb. 2 (1689).
* 7 .  Blackstone, Commentaries on tbe Law of Enyfand 143-44 (1766).
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them)."* In 1658 Virginia required that “ every man able 10 beare 
armes have in his house a dxt gunn.”'  The colony, being unable to af­
ford to arm its militia or troops, required them to arm themselves.* If 
the militia, however, found itself under-nrmed, the county courts could 
levy on the population for the provision of arms and distribute them to 
those not provided— the distributees then paying for the arms at a 
reasonable rate.*

Massachusetts in 1632 required each person to “have . . .  a suf­
ficient musket or other serviceable peece for war . . .  for himself and 
each man servant he keeps able to beare arms.”* In the Code of 1672 
men were to provide their own arms, but arms would be supplied to 
those unable to obtain them. In New York, each town was to keep a 
stock of arms, and each man between 16 and 60 was to have arms.* Even 
those not obligated to serve in the militia were required to keep arms and 
ammunition in their houses.10 The militia provisions of the Connecticut 
Code of 1650 said, “All persons . .  . shall beare arms . . .; and c.ery 
male person . . . shall have in continuall readiness, a good muskitt or 
other gunn, fitt for service.” South Carolina had similar codes.11

This duty to keep and bear arms was limited by the interest of 
colonial governments in preventing the use of firearms for harmful 
ends. In order to prevent civil disturbances the colonial governments 
strove to keep arms from falling into the “wrong hands.” To provide 
against Negro insurrections, Virginia forbade Negroes from carrying 
arms without their masters’ certificate.11 Pennsylvania had a similar 
provision by 1700,11 and South Carolina even required that the master 
keep “11 arms not in use safely locked up in his house.1* Virginia for­
bade the sale 6f arms or ammunition to Indians,1'  and Massachusetts

* A da of tbo Grind Aaoemblr 1623-1624, No*. 24 and 25.
* Acta of the Grand Aaoemblr 1658-1659, Act 25.
* A d a of tha Crmad Aaoemblr 1684, A ct 4.
T Acta of tbt Grand Aaoemblr 1673, A d  2.
* Tho Compact with tbo Quitter and General Law* of tbo Colour oI New Plrmootb  

44-45 (1836).
* Duka of York'a Law* (1665-1675).
11 Flrat Cen. Aaoemblr, 2d S c u ,  ch. 20 (October 1684).
u  S .C  S u t ,  No. 206 (1703).
11 Acta of tba Grand Aaoemblr 3690, A d  10.
u  Peaa S u t ,  ch. 61 |S  (1700).
»« S .C  S u t ,  No. 314 (1712).
"  A d a of tbo Grand Aaoemblr 1633, A d  10.
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required that Indians possess a license to carry a gun within certain areas of the colony.11In times of civil disturbance the colonies controlled arms to pro­tect the security of orderly government. For example, in 1692 the Massachusetts Assembly felt it necessary to arrest “ such as shall ride, Oir go anned offensively before any of their majesties’ justices or other of their officers or ministers doing their office or elsewhere by night or by day, in fear or affray of their majesties’ people.” 11In addition to those laws preventing arms from falling into the hands of those groups openly hostile to colonial society, statutes regu­lated the conditions under which arms could be used. As the settlements grew crowded, shooting was restricted in order to protect people and livestock. By 1678 Massachusetts forbade shooting “ so near or into any House, Barn, Garden, Orchards or High-Wayes in any town or towns of this Jurisdiction, whereby any person or persons shall he or may be killed, wounded or otherwise damaged.” 1* In order to prevent fires caused by gunfire, Pennsylvania in 1721 forbade firing a gun within the city of Philadelphia ’.without a special license from the governor.1* Pennsylvania also forbade hunting by anyone on improved lands with­out the permission of the owner, ind forbade those not qualified to vote from hunting on unimproved lands without the permission of the owner.20Colonial statutes established a duty to keep and bear arms for the defense of the colonies and regulated the use of the-arms in circulation. The American Revolution in turn provided fertile ground for the growth of the concept of the right of revolution and the related right to bear arms.
B. The Revolutionary PeriodDuring the revolutionary period the issue of arms and the beari’t-; of arms developed along two distinct lines. One line of development re­lated to the balance of military power between the people and their respective governments. The people feared that if the state or federal

Gen. C t ,  Sct*. of M i r  23, 1677. 
i f  ProYinee L*w« 1692-1693, eh. 18. I  6. 
l* Council held U  Boston. M uch 2b, 1673. 
i* Penn. Su l , eh. 2tS. |  ♦ (1721).
*• Pena. S u i ,  a . 216, J 3 (1721).
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government became loo powerful, that government would abridge the liberties of the people and impose its will by force. The other line of de­velopment .<^ated to the balance of military power between the govern­mental bodies of the union. The state governments feared that if they entrusted too much power in the hands of the central government, that government would destroy the political and military independence of the states. Both lines of development concerned the creation of a military balance within the political structure which would result in the main­tenance of liberty of the constituent parts— whether personal liberty under a government or state liberty in a union; a. d both lines of de­velopment resulted in the creation of a “ right to bear arms" in order to insure the liberty of those constituent parts.The colonists, fearful of oppression by governmental power, and being r- /are of i_j« events of 17th Century England, believed that lib­erty was guaranteed by giving the rulers as little power as possible and by balancing governmental power with popular power.11 The foremost factor in this balance of power was the existence of a standing army. Standing armies had been used by the English crown and by continental monarchs to impose their will on their subjects,53 and royal forces had been used by the English crown to intimidate and control the colonies.13 In 1774 the Continental Congress declared that keeping a “ standing army in these colonies, in time of peace, without the consent of the leg­islature of that colony, in which such army is kept, is against law.” 3'5 In 1775 the draftsmen of the Declaration of i \e Causes and Necessity of Taking up Arms33 gave the presence of royal troops a prominent role in that declaration, and several sections of the Declaration of In­dependence were given to the issue.3* Colonial mistrust of standing armies extended even to colonial troops. In 1776 Sam Adams wrote:
[A] eUndiag army, however necessary it be at some times, is always 
dangerous to the liberties of the people. Soldiers are apt to consider 
themselves as a body distinct from the rest of the citizens. They have 
their arms always in their hands. Their rules and their discipline is 
severe. They soon become attached to their officers and disposed to

C.E. M errU m . A H iito ry  of Am erican Political T heoriei 83 (1926).
33 See C-M. Trevelyan, I-ITI Hialory of England C19S3).
38 S. Uoriaon. The OiJord Hi it cry of the American People ch. XU, XIII, and XTV 

(19SS).
** R. Perry and J. Cooper, Sources of our Libertlei 288 (I9S9) (hereinafter cited aa 

Sources).
** l i .  at 295.
M U. at 319.
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yield Implicit obedience to tbeir commands. Such a power ihould be 
watched with a jealous eye.*7

I l l  C o n s t i t u t io n a l  P h o v is io n sThe state constitutions framed during the War for Independence reflected the fears of a standing army. The framers felt that such an army would create an overhearing force at the disposal of the state govern­ments. All the states included provisions regarding standing armies and militia in their bills cf rights. Several had provisions similar to Vir­ginia’s:
That a well-regulated militia, composed of the body of the people, 
trained to arms, is the proper, natural, and safe defense of a Free 
State; that standing armies, in time of peace, should be avoided, as 
dangerous to liberty; and that in all cases the military should be under 
strict subordination to, and governed by, the civil power.:*Several others were similar to that of Maryland:
XXV. That a well-regulated militia is the proper and natural defense 

of a free government.
XXVI. That standing armies are dangerous to liberty, and ought not 

to be raised or kept up, without the consent of the Legislature. 
rtXYII. That in all cases, and at all tiroes, tha military ought to he 

under strict subordination to and control of the civil power. 
XXVIII. That no soldier ought to be auartered in any house, in Hms of 

peace, without the consent ot the owner; and in time of war, 
in such manner only, as the Legislature directs.

XXIX. That no person, except regular soldiers, mariner*, and Marines 
in the service of this State, or tn iliti*  when in actur.1 service, 
ought in any case to be subject to or punishable Ly m*m«l 
law.1*Some specifically mentioned a “ right to bear arms,’'' such aa Penn­sylvania’s:

That the people have a right to bear arma for the defense of themselves 
and the State; and as standing armies in the time of peace are danger­
ous to liberty, they ought not to be kept up. And that the military 
should be kept under strict subordination to, and governed by, the 
civil power.*North Carolina included a “ right to bear arms’’ for the “ defense of

n  Latter tc Jem ei W u m .  quoted in &  Jenatn, The New Nscioa— A Hialory U -Jam 
United State* Durinc the Confederation 1781*1789 29 (1962).

«  Source* at 312.
»  M . a  348.
*» IL  at 330.
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the State,” *1 and Massachusetts included such a right for “ the common defense.” 1* Widespread copying by the draftsmen of state constitutions created, in part, the similarity between provisions.*5 These provisions were to be the basis of the militia provisions in the federal Constitution and Bill of Rights.When the draftsmen of the majority of the state bills of rights wrote of replacing the standing army with a popular militia, they be­lieved it would remove a tource of arbitrary military power from the hands of the state governments and replace it with a military less likely to oppress the people.*4 They attempted to structure the political and military balance in the new states by making the governments less powerful and the citizens more powerful. The “ right to bear arms”  w«? a more extreme and revolutionary manifestation of this restructuring. By having a right to “ bear arms," i.e., to serve in the armed forces of the 6tate, the people would have far greater military power than if the militia were merely the preferred defense, for the state governments would be unable to maintain a narrowly based standing army against the interests of the people. Rather the people would rely on their “ right”  to bear arms and demand that the defense force be broadly based.The “ right to have arms”  was an adjunct to the right of revolu­tion. The right of revolution is the natural right of a people to over­throw their government when that government no longer serves the purpose for which it was formed. By the middle of the 18th century, Blackstone had recognized that the primary rights of Englishmen— “ personal security, personal liberty, and private property” — could not be maintained 6olely by law, for “ in vain would these rights be de­clared, ascertained, and protected by the dead letter of the laws, if  the constitution had provided no other method to secure their actual enjoy­ment.” ** There were auxiliary rights in order to enable the subject to preserve the primary rights, and.
The fifth and last auxiliary right of the subject. . . it that of bavins 
arms for their defense, suitable to their condition and degree, and such 
as are allowed by law. Which . . .  is indeed a public allowance, under

«  u. at a*
“  Id. »t 370.
«  R. Rutland, The Birth of the BiD of R ltb ls 1776-1791 paitim  (1962).
** S i t  the material on the discussion of ih t United Stalas Constitution below.
** Supra n J  et 140.
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due m t r ic t in n * , o f the n a tu ra l r ig h t o f  resistance and  se lf-p re se rv a tio n  
when the sanc tion s o f  soc iety and law s are found  in su ffic ien t to re s tra in  
the v io len ce  o f  op p re ss io n .3*

The provisions in the state constitutions granting a “right to bear 
arms” were not intended to permit a public allowance of the right 
of revolution- In the first place, the phrase “ to bear arms” only 
meant serving in an organized armed force.”  In the second place, the 
right of revolution, or at least a statement of the principle of that right, 
was specifically contained in other sections of most state constitutions.Ml 
In the third place, the guaranty of the “right to bear arms” or similar 
statements of preference for the militia was contained in that section 
of the constitutions directly concerned with controlling the military 
power of the state and not in the section recognizing the right of revo­
lution.

When the Constitutional Convention met on May 14, 1787, it was 
faced with some issues quite dissimilar to those which had troubled the 
slates. In the years during and immediately following the Revolution, 
the doctrine of the natural right of revolution was an accepted part of 
colonial political theory.*1' After the Revolution, however, the need for 
stable and orderly government grew, and the philosophy of rebellion 
withered.40 The fundamental problem facing the convention v.as not to 
support and nourish r . revolutionary situation, but to create a viable 
federal government out of the jealous and independent states. One of 
the major aspects of this problem was the creation of a national army. 
The delegates to the convention feared that if the new federal govern­
ment could obtain sufficient military power, it could then impose its 
will on the states and on the people.

The d-clegates, however, did not consider the new federal standing 
army to be a danger to the states or the people since Congress would 
have strict control over the appropriations for troops, and moat del­
egates assumed that the standing army would be small.41 The Articles 
of Confederation had left complete control of land forces in the hands

J* Supra n J  i t  1-13-144.
p  Set text i t  a . l, a .2. ind a.3.
** E. Dougjiu. Rebeli uid D e o o cn u  pauim  (1955 ).
** C  Becker, The Dec lira lioa oi Independence 7-8 (1942 ).
40 M. Jensen. The New N ition— A H iitory o f the (Jailed Sute* D onna tba voo/edete- 

lion 1781-1789 (1962 ).
41 M. F u n n d , 11 The Record* <if the Federal Coavaadoa oi 1787 329-30 (1 9 6 6 ),

CntCACO-KF.NT LA W  R IYIE JT



117

of the states which raised them,*1 and by 1788 the Army of the Con­
federation consisted of only 679 officers and men.** The question of the 
balance of military power between the states and the federal govern­
ment wai raised rather on the issue of federal control over the state 
militia.

On August 18, 1787, a motion was made in the convention to give 
Congress the po -er “ to make laws for the regulation and discipline of 
the Militia of the several States reserving to the States the appointments 
of Officers.”44 Hi >•. the military power of the states was at stake. John 
Dickinson exclaimed that “ we are come now to a most important matter, 
that of the 6word . . . The states never would or ought to give up all 
authority over the Militia.”4* Oliver Ellsworth believed that “ the whole 
authority over the Militia ought by no means to be taken away from the 
Stales whose consequence would pine away to nothing after such a sac­
rifice of power.”4* Supporters of the motion recalled how ineffectual 
the militia was during the Revolution. They stressed the need for an 
effective and centralized military.47

When the debate continued on August 23rd, Edmund Randolph 
felt that the militia could be trusted to look after the liberties of the 
people. He asked, “ What dangers there could be that the Militia could 
be brought into the field and made to commit suicide on themselves. 
This is a power that cannot from its nature be abused, unless indeed 
the whole mass should be corrupted.”4* Elbridge Gerry stated, when a 
motion was made to allow the federal government to appoint the general 
officers, that “as the States are not to be abolished, he wondered at the 
attempts that were made to give powers inconsistent with their exis­
tence.”4* James Madison replied: “As the greatest danger is that of 
disunion of the States it is necessary to guard against it by sufficient 
powers to the Common Government and as the greatest danger to the

4* R. C om puter. I  D oet en u  of American Hiitory 113*13 (7th ed. 1963),
41 Supra n.41 at 365.
** U . at 330.
<* Id. at 331.
** Id.
«  Id.
41 Id. at 387. For a diacuaaiott of tbs rtlaUoa of tbo m ilitia  to p o o l* ?  npriainji i s  

colonial America, see P. Maier, Popular Uprisiiiti and Civil Authority in Eighteenth- 
Century America, 28 W o . i  Mary Q. (3rd Scr. 1970).

« • Supra n.41 at 388.
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liberty is from large standing armies, it is best to prevent them by an 
effectual provision for a good Militia.”60

A compromise was reached v/hereby the federal government 
would maintain a standing army plus have the authority to regulate and 
call out the militia, and the states would have authority over the militia 
except when it was called into federal service. The results of the com­
promise appear in article I, section 8 of the United States Constitution 
declaring that Congress shall have power:

To make Rules for llie Government and Regulation o f the land and 
naval Forces;

To raise and support Armies, but no Appropriation of Money to that 
Use shall be for a longer term than two Years;
To provide for calling forth the Militia to execute the Laws of the 
Union, suppress Insurrections and repel Invasions;
To provide for organizing, arming, and disciplining the Milida, and 
for governing such Parts of them as may be employed in the Service 
of the United States, reserving to the Stales respectively, the Appoint­
ment of the Officers, and the Authority of training the Militia accord­
ing to die discipline prescribed by Congress;

Thus, a tentative military balance was achieved between the federal 
government and the states.

Before the Constitution was ratified, however, its provisions were 
debated before the state legislatures and in the press. The militia pro­
visions were again argued in terms of the balance of military power 
between the stales and the federal government. Charles Pinckney ar­
gued for a federalized militia to give the federal government the power 
to impose its will on the states:

The exclusive right of establishing regulations for the Government of 
the Militia of the United States ought certainly to be vested in the 
Federal Councils. As standing Armies are contrary to the Constitutions 
of most of the States, and the nature of our Government, the only 
immediate aid and support that we ran look up to, in case of necessity, 
is the Militia . . . Independent of our being obliged to rely on the 
Militia as a security against Foreign Invasions or Democratic Convul­
sions, they are in fact the only adequate force the Union possesses, if 
any should be requisite to coerce a refractory or negligent Member, 
and to carry the Ordinances and Decrees of Congress into execution. 
This, as well as the cases I have alluded to, will sometimes make it 
proper to order the Militia of one State into another. At present the 
United States possesses no power of directing the Militia, and must 
depend upon the States to carry their Recommendations upon this sub­
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ject into execution . . .  To piece therefore • necessary and Constitu­
tional power of defense cutci coercion in the hands of the Federal 
authority, and to render our Militia uniform and national, I am de­
cidedly in opinion ther should have exclusive right oi establishing 
regulations lor their (Government and Discipline, which the States 
should be bound to comply with, as well as witb their Regulations for 
any number of Militia, whose march into another State, the Public 
safety or benefit should require.’1Luther Martin, speaking before the Maryland legislature, argued against the federalized militia as it would give the federal government •o gTeat a power that it could destroy the integrity of the states:
[Through] this extraordinary provision, by which the Militia, the 
only defense and protection which the State can have for the security 
of their rights against arbitrary encroachments of the general govern­
ment, is taken entirely out of the power of their respective States, and 
placed under the power of Congress . . . .  It was argued at the Consti­
tutional convention that, if after having retained to the general govern­
ment the gTeat powers already granted, and among those, that of rais­
ing and keeping up regular troops, without limitations, the power over 
the Militia should be taken away from the States, and also given to the 
general government, it ought to be considered as the last coup de grace 
to the State governments; that it must be tbe most convincing proof, 
the advocates of this system design the destruction of the State govern­
ments, and that no professions to the contrary ought to be trusted: and 
that every State in the Union ought to reject such a system with indig­
nation, since, if the general government should attempt to oppress and 
enslave them, they could not have any possible means of self- 
defense . . . .“Superimposed upon this debate over the balance of power between the states and the federal government was the issue of the balance of power between the people themselves and the new government. To as­suage fears that the new federal government would infringe upon the rights of the people, the authors of The Federalist raised tbe factors of militia, armfi, and the right of revolution in describing how the new government could be controlled. Federalist Number 28 mentioned the right of revolution:
If the representatives of the people betray their constituents, there is 
tbeu no recourse left but in the exertion of that original right of self- 
defense which is paramount to all positive forms of government.*1And the military power of the states:
When will the time arrive that the federal government can raise and 
maintain an army capable of erecting a despotism over tbe great body

*» M. m  si 118-19.
** Id . ■( 208-09.
u  The Federalist, No. 28 (H am ilton).
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of the people of an immense empire, who are in a situation, through 
the medium of their States governments, to take measure for their own 
defense, with ail the celerity, regularity and system of independent 
nations?84The 46th Federalist by Madison discussed the armed population and its relationship to the militia and the central government:
Besides the advantage of being armed, which the Americans posses* 
over the people ot almost every other nation, the existence of sub­
ordinate governments to which the people are attached, and by which 
the Militia officers are appointed, /orms a barrier against the enter­
prises of ambition, more insurmountable than any which a simple 
government of any form can admit. Notwithstanding the military 
establishments in the several kingdoms of Europe, which are carried 
as far as the public resources will bear, the governments axe afraid 
to trust the people with arms.“Hough the Constitution was ratified, the issue of the federal militia was not resolved until adoption of the second amendment. Sev­eral of the states had suggested during their ratifying conventions that a bill of rights be added to the United States Constitution.** When such a bill of rights was debated in the First Congress, the militia amend­ment was first reported out of committee of the House of Representa­tives reading:
A well-regulated Militia, composed of the body of the people, being the 
best security of a free State, the right of the people to keep and bear 
arms shall not be infringed: but no person religiously scrupulous shall 
be compelled to bear arros.4TSeveral oi the representatives objected to the provision excusing those people “ religiously scrupulous”  from bearing arms. Elbridge Gerry stated that as the purpose of the militia “ is to prevent the establishment of a standiz:g army”  it was “ evident, that under this provision, together with their own powers, Congress could take such measures with respect to a Militia, as to make a standing army necessary.”  This could he ac­complished by Congress using “ a discretionary power to exclude those from the Militia who have religious scruples.” ** In such event, so many citizens would attempt to avoid Militia duty on religious grounds that a standing army would be necessary for national defense.In any event the religious exemption from the militia was dropped and the amendment in its final form read:

m  Id.
** Th« Federalist, No. 46 (M adiuoa).
M For s  study of the forces st work to crests s  b(D of rights, a pra  s J S .
•T 1 A.uasls of Congress 771.
“  Id. st 778-79.
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A well-rcgulaled Militia, being necoaary to tbe security of a free Slate,
tbe right of tbe people to keep and bear Arms, shall not be infringed.**From the debates it seems dear that the intent of Congress in pass­ing the second amendment was to prevent the federal government from destroying the state militia. Pinckney would keep a defense force uniform and at the disposal of the lederal government. Martin was assured that the federal government would not emasculate the states and leave them at tL mercy of federal troops. The “ right to bear arms”  was a corporate right used to insure that a desired balance between liberty and authority within the union would be maintained.Attempts were made to include a personal right to have arms in the Bill of Righu. Sam Adams introduced a bill in the Massachusetts legislature that the state support an amendment holding that the “ Con­stitution be never construed to authorize Congress to . . . prevent the people of the United States who are pr iceable citizens from keeping their own arms.” *0 New Hampshire supported a provision that “ Con­gress shall never disarm any citizen unless such as are or have been in Actual Rebellion.” *1 Though these provisions were never adopted, they indicate that there has never been any absolute ‘‘American”  philosophy on the right to bear arms. This confusion arises from America’s situ­ation of being a frontier nation created out of revolution and espousing a belief in revolution but which also desires and needs to create an or­derly social and political structure.The result has been the usvi of the concept of the right to hear arms to support several different, and often contradictory', theories of the relation of armed citizens to the government. The judicial opinions of the courts t>f the various jurisdictions in the United States best exem­plify this situation.IV . R e l e v a n t  C o u r t  D e c i s i o n sA . Stale CourtsThe first pronouncement on the right to bear arms was by a Ken­tucky court it Bliss v. Commonwealth.** Tbe court held that “ the right of

11 U-S. CodiL Amend. U.
40 Pierce k  Hale, Debilea ol the Maaaaehoaetla Convention of 1718 86-87, quoted in 

Feller and Colling, The Second Amendment: A Second Look, 61 Nw. U. L. Rev. 17 (1966).
Feller and Colling, Tke Second Amendment: A Second Look, 61 Nvr. U. JL Rev. 59

(1966).
«  2  Ky. 90 (1822).
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the citizens to bear a r m s  in defense of themselves and the State must be 
preserved entire,” and all legislative acts “which diminish or impair it 
as it existed when the Constitution was framed are void."** Thus an act 
prohibiting the wearing of concealed arms was declared void. This 
point of view which considers the right to bear arms as absolute, un- 
abridgable, and personal is rare. Most cases follow the reasoning of a 
Texas court which n deed “How far personal liberty may be restrained 
for the prevention of crime.”*4

A few states adopted the thinking of the early Tennessee mv- of 
Aymette v. State48 which held that the right to Lear arms was a right of 
the people to enable them to rise up and defend their rights against an 
oppressive government. This concept was similar to Blackstone's pre­
sentation of the right to bear arms as a public allowance of the right of 
revolution. Courts holding this theory consider that, as the right is by 
public allowance, the state can regulate the use of arms to insure the 
public peace and welfare. This position was well presented by the 
Arkansas court in Haile v. State:**

The constitutional provision sprung from the former tyrannical prac­
tice, on the part of governments, of disarming tho subjects, so as to 
render them powerless against oppression. It is not intended to afford 
citizens the means of prosecuting, more auccessfuUy, their private 
broils in a free government It would be a perversion of its object, 
to make it a protection to the citizen, in going, with convenience to 
himself, and after his own fa-hion, prepared all time to indict death 
upon hia fellow citizens, upon the occasion of any real or imaginary 
wrongs.*1

While most courts have not attempted to counter the assertion of the 
right of revolution, an earlier Arkansas court had stated in State v. 
Buzzard?* that such a right was unnecessary under a free, republican 
government which could be changed at the will of the people.

The Aymette line of cases is perhaps truest to the intention of the 
draftsmen of the state bills of rights. The right to bear arms was a 
means of preserving the liberty of the people by balancing the military 
power in the hands of the state by military power in die hands of the

«  Id. i t  91.
** E m lu h  v. Stale, as Tex. 437, 477 (1872).
«» 2 T enn. 1S4 (1840).
*« 38 Ark. S64 (1882).
«  Id. at 566.
«  4 Ark. 18, 24 (1843).
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people. The desire to maintain such a balance has had a long history dating from feudal times, through the English revolution to the present day. Such thinking, however, is rare in judicial opinions. Similarly rare is the unitary concept of society and government expressed by the Kansas court in City of Salina v. Blakesly.**
The provision . . .  that ‘the people have the right to bear arms lor their 
offense and security' refe:u to the people as a collective body. It was 
the safety and security of society that was being considered when this 
provision was put into our Constitution . . . .  The provision in question 
applies only to the right to hear arms as a member of tbe State Militia, 
or some other military organization provided for by tbe law.70Such thinking indicates belief that there is no need to provide for a military balance within the political and rocial structure when that structure is responsive to the people.Most state courts have never spoken of the right to bear arms in the sophisticated terms of political balance, but rather treated the right as synonymous with the right of Bclf-defense. In 1950 an Illinois court warned in the construction of an arms control statute “ that it is aimed at persons of criminal instincts, and for the prevention of crime, and not against use in the protection of person or property.’” 1 In Andrews 

v. State,7* a dissenting judge found that "the right exists only for the purpose of defense: and this is a right which no constitutional or legis­lative enactment can destroy." The dissent in the Oklahoma case of
Pierce v. State'1 proclaimed— “ From time immemorial, the home, beit ever so humble, has been sacred— the castle of the occupant— with the right to repel. ' ic] invasion or any trespass.”Answers to such claimB vary from the flat declaration in Buzzard that individuals have surrendered the right of self-defense to the so­ciety as a whole, to the more moderate holding in Andrews that “ every good citizen i6 bound to yield his preference as the means to be used, to the demands of the public good.” 1* A  Michigan court put forth a novel answer saying that the state’s power is “ subject to the limitation that its exercise be reasonable [and does not result] in the prohibition of

«  70 Kan. 230. S3 P. 619 (1905).
™ Id . *1 231-32, 83 P. *t 620.
™ People r .  L iu ,  406 I1L 419, <24. 94 N .E Z d  320, 323 (1950).
”  50 Tea-*. 165 (1871).
™ 275 P . 393, 397 (O kie. Crim. Cx. A pp. 1929).
1* 50 T cau . 165. 193 (1871).
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C H tC A G O X E N T  L A W  R E V IE Wthose urms which, by the common opinion and usage of law-abiding people, are [to be kept for] protection of person and property."7*These debates over the issue of tbe right of self-defense, though of primary interest today, have little relation to the intent of the drafts­men of the Bill of Rights. The right of self-defense has had a long history; but its history was parallel to, not connected with, the right to bear arms. The use of the right of self-defense to support a right to bear arms is of modern usage. Nevertheless, its modernity does not affect its relevance. The concept is the supreme Law in several states of the union, and is a concept to be considered by any legislature hoping to pass restrictive arms legislation.The confusion in the state courts over tbe right to bear arms is partly due to the judicial process itself. A court generally does not base its decision on political theory but considers the facts of the par­ticular case before it. If' a court feels a particular restrictive arms stat­ute to be necessary ar.d fair, and if the facts of the case before it are favorable, then the court will uphold the statute using whatever lan­guage and doctrine is required to so hold. I f  the statute appears unfair, if the times are unfavorable, or if the factual situation is difficult, then the court will use the language and doctrine necessary to overturn the statute. For example, a Florida court stated in 1912 that the right to hear arms “ was intended to give the people the means of protecting themselves against oppression and public outrage, and was not designed as a shield for the individual man."7* Fifty years later the court de­clared that “ doubtless the guarantee was intended to secure to the peo­ple the right to carry weapons for their protection.”77 Similar situations have occurred in several states.7* The development of federal doctrine, however, has followed a more constant and evolutionary course.B. Federal CourtsCases concerning the second amendment arose in the federal courts only after the Civil War. The first of such case?. f/-S. y. Cniick-
H  People r. Brown. 253 Mich. 537. 541. 23S N.W. 245, 246 (1931).
»• C triton  r. Suite, 53 F i t  1. 9. 50 So. 486, 488 (1912).
TT D aria ». State, 146 S o2 d  892, 893 (F la . 1962).
1* Cl. S tate  r. B u u a rd . 4 Ark. 18 (1843); Wilson r. .S tate, 33 Axle. 557 (1878); H aile 

r .  S u te . 38 Ark. 564 (1882); City o i Akron ». W illitm a, 172 N .E 2 d  3  (M on. Ct. Akren. 
Ohio 1960) City oI Akron >. W illiam*, 177 N .E 2 d  302 (Cl, App. Ohio 1960), atf*d without 

.opinion.. 17J: Ohio St. 287, 175 N .E Jd  174 (1961).
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shank,11' implied that there was a personal right to bear arms upon •which Congress could not infringe. The central point of the opinion, however, was to state that the second amendment did not apply to state governments, and such governments could pass whatever legislation they desired without fear of federal sanction.
Cruickshank was not directly concerned with the right to bear arms or the militia, but with civil rights legislation. The first federal case to he directly concerned with t rms was Presser v. Illinois.*0 Presser was convicted for leading a military parade in violation of an Illinois stat­ute which forbade such parades by any group but the state militia. Presser claimed that the Illinois statute was in violation of the second amendment. The court relied on Cruickshank in stating that the “ amendment is a limitation only upon the power of Congress and the National Government, and not upon that of the States,'” 1 but added a restriction upon the State's power:

It is undoubtedly true that all citizens capable of bearing arms con­
stitute tbe reserved military force or reserve Militia of the United 
States as well as of tbe States; and, in view of this prerogad.e of 
the General Government, as well as of its general powers, the States 
cannot, even laving the constitutional provision in question out of 
view, prohibit the people from keeping and bearing arms, so as to 
deprive tbe United States of their rightful resource for maintaining 
tbe public security, and disable the people from performing their duty 
to the General Government.**This principle barkens back to the citizen army of Saxon times and had little relevance in 1886. It was understandable, however, that only twenty years after the Civil War, the Supreme Court would be con­cerned with state attempts to weaken the central government by with­holding armn and troops from national service. Nevertheless, the restriction is a complete reversal from the aims of the draftsmen of the Constitution and Bill of Rights which was to restrict the military power of the central government and give the state more leverage.On one subject Presser was quite clear— there was no right to hand together in paramilitary organizations:
Military organization and military drill and parade under arms are 
subjects especially under tbe control of the government of every

W 92 V S .  542 (1874).
»° 116 V S .  252 (1886).
«  Id . s t  264.
• * ' « .  at 265.
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country. They cannot be claimed u  a right independent of law. Under 
our political system they are aubject to the regulation and control of 
the State and federal Governments, acting in due regard to their re* 
spective prerogatives and powers.11Thus, •whatever right to bear arms was recognized, that right was limited to arms and organizations that did not threaten the security of the government. The court did not approve of an armed population as a balance to governmental power.For many years after Presser the issue of the second amendment appeared in federal courts only in reaffirming the Cruickshank holding that the second amendment did not apply to the states.14 In the 1930’s Congress passed two laws, the Federal Firearms Act1* and the National Firearms Act,** to control commerce in certain types of dangerous weapons. Both acts were attacked in court for being in violation of the second amendment In upholding the National Firearms Art, the di> trict court held in United States v. Adams”  that the second amendment "refers to the Militia, a protective force of government; to the collective 

body and not individual rights.”  This language was quoted verbatim by another district court in United States v. Totu in upholding the Federal Firearms A ct Neither court went into the problem of the extent to which the collective right could be regulated, but both made clear that no personal right to own arms existed under the federal Constitution.The issue of regulating the collective right arose in United States 
v. Miller** in which the Supreme Court held that as long as the weapon regulated did not have a direct relationship to the arms used in main­taining a well-regulated militia, they could be controlled:

In the absence of any evidence tending to show that possession or use 
of a ‘shotgun having a barrel of less than eighteen inches in length’ 
at this time has some reasonable relationship to the preservation or 
efficiency of .a well-regulated Militia, we cannot say that the Second 
Amendment gua unices the right to keep and bear such an instrument.**The difficulty with such an interpretation is that were a weapon to have

M Id . a t 266-67.
•« M iller r. T eiaa , 153 U.S. 535 (1894).
«  15 U -S .dA . 901909.
•« 26 U.S.C.A. S301-S862.
«  11 F. Supp. 216, 219 (5.D . Fla. 1935).
••  28 F. Supp. 900, 903 (D. Conn. 1939); rrv 'd  oo o ther (rooada , 313 U S .  (03 (1943).
»• 307 U S .  174 (1939).
*> I d .  At 178.
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such « “ reasonable relationship”  it would he a protected weapon under the aecond amendment. The circuit court in Cases v. United States11 recognized this problem saying: “ But to hold that the Second Amend­ment limits the federal government to regulations concerning only weapons which can be classed as antiques or curiosities,— almost any other might hear some reasonable relationship to the preservation or efficiency of a well-regulated militia unit of the present day,— is in ef­fect to hold that the limitation of the cccond amendment is absolute.” ”  The court also reco^L-ted that such an interpretation would prohibit the federal government from prohibiting private ownership of heavy weap­ons “ even though under the circumstances of such possession or use it would be inconceivable that a private person could have any legitimate reason for having such a weapon.” *1 The court then decided it would be impossible to formulate any general test to determine the limits of the second amendment and each case would have to be decided on its individual merits.The federal courts have interpreted the right to bear arms con­tained in the second amendment very narrowly. The right exists only to the extent that the trms are required for a well-regulated militia. Since Presser, however, the eecond amendment has been interpreted as a source of federal power and no. as a protection of state power. The need for the old military balance between state and national governments had disappeared, and the federal court: no longer recog­nized its existence.Similarly, the federal courts no longer recognized the need for a military balance between the population and its government Rather, the court* have held that the interests of order and stability must be balanced against the need for revolution, and such interests may out­weigh any need for tbe right of revolution. Thus, there could also be restrictions on other, subsidiary natural rights such as the right to bear arms. As Justice Vinson said in Dennis v. United States** in upholding the Smith Act:
That h It within the power o i  the Congress to protect the government

11 131 TJlti 916. ( l i t  Cir. 1942): crrt. dm . tub. rum. C iie t  V e ln q v e t  t .  U nited S f i ’.et, 
319 U.S. 770  (1943); re h e tr in r  denied, 324 U.S. 889 (1945).

”  /d . i t  922.
w./d.
** 341 U S. 494 (19S1).
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of the United States from armed rebellion is a proposition which 
requires little discussion. Whatever theoretical merit there may be to 
the argument that there is a “right” to rebellion again t dictatorial 
governments is without force where the existing structure of the govern­
ment provides for peaceful and orderly change. Wo reject any principle 
of governmental helplessne's in the face of preparations for revolution, 
which principle, carried to its logical conclusion, must lead to anarchy.1*

Even thought the right of revolution has never been recognized by 
the courts of the United States, armed rebellion has been— and still is 
— an important part of the American political tradition. From the early 
Republic to the present day dissident elements who have not been able 
to achieve their goals within the political structure have resorted to 
arms as a final resort.*4 In many instances, such element3 have been 
punished as rebellious or treasonable, hut in others the use or threat 
of violence has forced the political structure to compromise with the 
dissidents. Though not protected by the Constitution, this use of arms is 
the most important and relevant use of arms today.

V. C o n c l u s i o n

Regardless of the long history of violence and assassination in 
the United States, the right to hear has remained closely and 
jealously guarded. This right appears t< provide the individual with 
the means of protecting himself against other individuals and of pro­
tecting himself against his government. The maintenance of a military 
balance within the political structure was the genesis of this right, and 
the desire to continue such a balance will promote its continuation. The 
right to bear arms supports man in his fear of being defenseless in the 
face of personal danger or oppression.

The possibility, however, of maintaining a military balance within 
a political structure has become smaller as society has become more 
complex and warfare more destructive. In the words of Roscoe Pound:

In the urban industrial society of today a general right to bear efficient 
arms so aa to be enabled to resist oppression by the government would 
mean that gangs could exercise an extra-leg a? rule which could defeat 
the whole Bill of Rights.”

Thus, after over three centuries, the right to bear arras is becoming 
anachronistic. As the policing of society becomes more efficient, the

• •  U .  i t  s o l .
** S i t  R. Ginger, Age at Excess (1965), ind  ratstancea cited therein.
*7 R. Pound, The Development oi  Constitutional C a a n n u e s  a t lib e rty  91 (1957).
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need for irms for personal self-defense becomes more irrelevant; and 
as the society itself becomes more complex, tbe military power in the 
handa of the government more powerful, and the government itself 
more responsive, the right to bear arms becomes more futile, meaning­
less and dangerous.

John Levin. "The Right to Bear Arms: The Development

of the American Experience." Chicago - Kent Law 

Re v i e w , Fall-Winter 1971.
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Standing Aimics And A it.v .J Citi:. nc: 
An Historical Analysis of The 

Second Amendment

By Roy G. WGATHEitur*
I. In troduction: G uns and the ConstitutionAs a result of a steadily rising crime rate in recent years, a sharp .̂blic debate ov-r the merits of federal firearms regulation has Jo eloped. “Crime in the streets” has become a national preoccupa­tion; politicians cry out for “law and order” ; and the handgun has be.-ume a a target of attention. The number of robberies jumped from 133,000 in 1965 to 376,000 in 1972, while murders committed by guns ihni up from 5,015 to 10,379 in the same period, and the proportion cf eases in which the murder weapon was a firearm rose from 57.2 per­cent to 65.6 percent,1 The recent attempt on the life of President Ford ia Sacramento by an erstwhile member of the “Munson Gang” serves to hr:g!iten the terror of a nation already stunned by the assassinations John F. Kennedy, Martin Luther King and Robert F. Kennedy, and ■?c maiming of George Wallace. Many people assert that these tragc- could have been prevented by keeping the murder weapons out /.:!ie hands that used them. Others vehemently dispute this claim.The free flow of firearms across state lines has undermined (he t’diiiunal view of crime and gun control as local problems. In New L.'fc City, long noted for strict regulation of all types of weapons, only I'percent of the 390 homicides of I960 involved pistols, by 1972, this t’o'portion had jumped io 49 percent of 1,691. In 1973, there were only •‘ .000 lawfully possessed handguns in the nation's largest eicy, but P-a.e estimated that there were as many as 1.3 million illegal hand- f~".s. mostly imported from southern slates with lax laws.5 These sta- ■■ ■»' give credence to (lie arguments of projHuients of gun control that •-L'jI action is needed, if only to make local laws cnforciblc.Hie great majority of the American |>onple now support regie:ra- '■ n*iif handguns and rifles. When the Gallup Poll asked the

i ‘J7 2  S u n f o id  U n iv ersity ; M e m b e r  o f  (lie C a lifo rn ia  lia r .
•• U.S. I iu r k a u  o f  Tim C j.n s u s , S r- ro rn c -c  A u row er o f  uti* U n ::u>  S r* r is : 
i' 147 J | .  (9'lii ed . 1074).
I- N .Y . n in e s ,  D e c . 2. 1073. }  1, a( 1. c o l . S (o ily  e d .) .
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>  . .  « - « 4 V W . *  « ( • » < !  U A V >  V  W » • • • • • *  •question: “ Do ycu favor or oppose registration of all firearms?" in a rccenrsurvcy, more than two-thirds (67 percent) favored the concent, -tvf'.ilc 27 percent opposed it, and 6 percent had no opinion. Even gun- owners endorsed registration by a margin of 55 percent to 39 perw::: with G percent undecided.3 Yet, although the intensity of belief is un­doubtedly far stronger in the minority than in the majority C\». .-f.-.v has remained dormant.' The leal of those individuals dedicated in the preservation of the “right to keep and bear arms" in its present f..rm cannot be doubted.American history has often seen social and political proMc*^ transformed into constitutional issues.3 The gun control issue is n.i exception to this phenomenon, and particular attention has hern focused on the Second Amendment to the United States Constitution, which provides: “A well regulated Milina. being,necessary to the secu­rity of a free State, the right of the people to keep and bear Arms, shall not be infringed."Proponents of gun control seize the phrase "a well regulated Militia" and find in it the sole purpose of the constitutional guarantee. They therefore assert that “ the right of the people to keep and bear Arms" is a collective right which protectr. only members of the organ­ized militia, e.g., the' National Guard, an I only in the performance of their duties, it is their belief that no one else can claim a personal right
3. I .A . Tim es. June J. 1975. 5 I. a t 29. col. I.
4. C .ongicsaonal lethargy cannot be a ttribu ted  to a lack o f  proposed legislation 

At every session of the Congress, a  num ber o f bills fo r the con tro l of handguns and other 
wca|K>niy are introduced, only 10 be shunted to com m ittee and never heard  from  again, 
l-'or exam ple, the following is only a partial lisling o f proffcicd  staiuics for the 1'iiM 
Session of .lie 9-tih C ongress: & 750 was in troduced by Senator H art (M ich .) to prohibit 
the im portation, m anufacture, vale, purchase, transfer, receipt, possession o r  trjns|w>ru- 
lion of handgum  unless authorized by federal o r  sta te  authorities. S. 1477, introduced b> 
Senator Kennedy (M ass.) and known as the Federal H andgun C ontro l Act o f 1975 is 
basically a Registration and licensing statute. It would p roh ib it the private sale or 
m iiiiufaetuie o f handguns under six inches in length. (Doth bills a re  curren tly  pcnJing in 
tlie Senate Judiciary  Subcom m ittee on Juvenile D elinquency.)

S. 1880, au thored  b> Senator flayli ( In d .)  was passed by (he Senate by a vole of CS 
io 25, only to die on the floor of the House of Representatives. Untitled die Viulcnl 
C lim e and Repeat O ffender Act oC 1975, it would have provided additional penalties 
for felonies com m itted with firearm s, and required the prom pt ic | writing of theft of fire­
arm s by licensees.

In addition, there is a m ajo r bill pcnJing  in the House of Representative which is 
not duplicated in the Senate. H .R . 2381 would prohibit the im poilation  and m am ifactiiie 
of holluw -point bullets. T his hill is now ponding in die H ouse.,W ays and Means 
C om m ittee as well as in the House Interstate  and Foreign C om m eicc Com m ittee.

5. See. e.g., Koc v. W ade, 410 U.S. 113 (1973) (the question of abortion ); 
Sclicclitcr C o tp . v. United States, 295 U.S. 495 (1935) (the  New D eal's National 
I'c,"iivciy A ilm in isl'a 'io i:); D ied Scull v, Sanford, 60 U.S. (19 H ow .) 39) (1857) (tlie 
,«p e ril «•(»!—ery ct -,t u v f>y).
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*£ keep and bear arms for any purpose whatsoever, criminal or other­wise.'/ Opponents maintain that having guns is a constitutionally pro­tected individual right, similar to other guarantees of the Biil of Rights. Some hold this right to be absolute, while others would allow reasonable restrictions, perhaps even licensing and registration. Still others would limit the protection cf the Second Amendment to individuals capable of military service and to weapons useful for military purposes. The essential characteristic of the “ individualist" interpretation, as opposed to the "collectivist" view, is tltai the Seconu Amendment precludes, to jomc extent at least, congressional interference in the private use of firearms for lawful purposes such as target shooting, hunting and self- defense.It is one of the ironies of contemporary politics (hat the many of the most vocal supporters of “law and order’’ arc persistent critics of federal firearms regulation. “Guns don’t kill people; people kill people” is their philosophy. Firearms in private hands arc viewed as a means of protecting an individual's life and property, as well as a fac­tor in helping to preserve the Republic against foreign and domestic enemies. Whereas strict constructionism is often the preferred doc­trine in interpreting the constitutional rights of criminals, such a nar­row view of the Second Amendment is unacceptable. Far Iroin being narrowly construed, the Second Amendment is held out to be a bulwark of human freedom and dignity as well as a means of safeguarding the rights of the individual against encroachment by the federal govern­ment. • It thus becomes a weapon in the arsenal of argument agains/. gun control, and each new proposal is said to infringe upon the rights of the people to keep and bc„,' arms.The clash between “collectivist" and “ individualist'’ interpretations of the Second Amendment has not been definitely resolved. Even members of Congress believe that their power to regulate firearms is limited by the existence of an individual right to have, to hold, and to use them. Senator Hugh Scott, Republican of Pennsylvania, writes in 
Gons t£ Ammo magazine: “As my record shows, I have always de­fended the riglu-to-bcar-amis provision of the Second Amendment. I have a gun in my own home and I certain!/ intend to keep it.”*There lias been very little case law construing the Second Amend­ment, perhaps because there lias been very little federal legislation on the subject of firearms. This may change, and it may become neces­sary for the Supreme Court to rule upon constitutional challenges to federal statutes based on the Second Amendment. Even before this

(>. St o ll, 1̂ 11‘hiig Senator A tiiniti Gun Imw M innie!, .Mur. 1970 G u n s  £  A m m o .,  

47.
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..ru rs, it would be helpful to dispel the uncertainties lhat exist in Coi,. grCss about the extent of federal legislative power.In order to determine accurately the intended meaning of the Sccond'Anicndmcnr, it is necessary to delve into history. It is neces­sary to consider tlie very nature of a constitutional guarantee—whether it is an inherent, fundamental right, derived from abstract human nature and natural law or, al>crnatively, a restriction on governmental power imposed after experience with abuse of power.Historically, the right to keep and bear arms has been closcl-, intertwined with -questions of political sovereignty, the right of reso­lution, civil and military power, military organization, crime and personal security. Tlie Second Amendment was written neither by accident nor without purpose; it was the product of centuries of Anglo-American legal and political experience. This development will be examined in order to determine whether the "collectivist" or "indi­vidualist" construction of the Second Amendment is corfcet.’II. The Evolution of British Military Power Victorious at the Battle of Hastings in 1066, William the Conquer- -or was able to assert personal ownership over all the land of England and sovereignty over its people. All power emanated from the King, and all persons held their properly and privileges at his sufferance.Feudal society was organized along military lines in 1181. King Henry 11, great grandson of the Conqueror, issued the Assize of Arms, which formalized the military duties of subjects. The first three articles of the decree specify what armament each level of society is to main­tain— ranging from the holder of a knight's ice, who must equip him­self with a hauberk, a helmet, a shield and a lance, down to the poores; freeman aimed only witli an iron headpiece and a lance, Tlie phi­losophy of the law is expressed in the fourth article, which is as follows:
Moreover, let cacti and every one of them swear that before 

the feast of St. Hilary he will possess these arms and will bear 
allegiance to the lord king, Henry, namely the son of the Empress 
M aud, and that he will bear these arms in his service according 
to his order and in allegiance to the lord king and his realm. And 
let none of those who hold these arms sell (hem or pledge them 
or offer them, or in any oilier way alienate them; neither lei a lord

7. F o r an earlier article which discusses Ihe “colleenvisi*’ versus (he "individual­
ist'' approach  to (lie Second Am endm ent, i r r  Feller & C oiling , The Second A tn e n d m e n l.  
A S e r in , , /  I j m I ,  61 Mv. U .I ..  Itl-.V. 46 (1966-67). ’Hie niilhnrs conclude: "fl'JIic 'ii|-.hl of 
Hie people ' refers lo '.lie collective tiylil o I Hie body politic of each state to l>e under the 
protection of an indc-|temlciil, effective stale militia**, hi. at 69. (c ita tiu ru o n iih cd ). Uui 
J e t  I lays. The lli\'ht io Dear Arms, a Study in Judicial M isinlerfirrtjliun, 2 Wm. i  
M * n r I_ Kiiv. 3KI ( I9 6 0 ) ,  flays contends that the rich! to bear arm s is on Individual
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in any way deprive his men o f them e itir .r „*y . . . .  : l .  . , c r
surety o r in any other manner."

The remainder of the statute prescribes rules and procedures governing 
its administration. The Assize of Arms marked the beginning of die 
militia system; its clear purpose was to strengthen and maintain tin. 
King’s authority.

In 1215, tlie rebellious Norman barons forced King John to sign 
the Magna Carta, a document justly regarded as the foundation of 
Anglo-American freedom. The Great Charter consists of sixty-three ar­
ticles which set forth in great detail certain restrictions on the King's 
prerogative. Its introductory article concludes, "Ye have also granted 
to all the free men of Our kingdom, for Us and Our heirs forever, a!r, the 
liberties underwritten, to have and to hold to them and their heirs of Us 
and Our heirs."’  Implicit in this statement is the fact that sovereignty 
is deemed to be vested in the office of kingsiiip, and that the King is 
restricting his powers in favor of his subjects. Roscoc Pound makes 
this comment on the Magna Carta:

T lie  ground plan to which the common-lnw polity has built 
ever since was given by the Great Charter. It was not merely the 
first attempt to put in legal terms what became the leading ideas 
o f constitutional government. It put them in the form o f lim ita­
tions on the exercise o f authority, not o f concessions to free human 
action from  authority. It put them as legal propositions, so that 
they could and did come to be a part o f the ordinary law o f the 
land invoked like any other legal precepts in the ordinary course 
o f o rderly  litigation. M oreover, it did not put them abstractly. In 
characteristic English fashion it put them concretely in the form  of 
a body o f specific piovisions for present ills, not a body o f general 
declarations in universal terms.. Herein, perhaps, is the secret o f 
its enduring v ita lity .10

Centuries were to pass before an English sovereign would again pro­
claim the doctrine of unrestricted royal power which William the Con­
queror had established by force of arms, and which King John had lost 
in the same manner.

Even though medieval England had not yet developed firearms, 
the government found it necessary to severely restrict such weapons as 
did exist. In 1328 Parliament passed the celebrated Statute of North­
hampton, which made it an offense to ride armed at night, or by day 
in fairs, markets, or in the presence of king’s ministers.’ *

8. Tnr. Assize of Arms, 3 4 (1181), in 2 IL n o u s ii Historical D n c u M r.rr rs  -<16 
(I). Douglas A. <J. Greenaway ed. 1953).

9. M a c n a  C a r t a :  T cjc t a n d  C o m m e n t a r y  34 (A .E .D . How ard ed. t9 W ).
10. R. P o u n d , Tur. D e v e l o p m e n t  o p  C o N r rm /n n N A i, G u a r a n t e e s  o f  L ib e r ty  

18-19 (1957).
J t .  S t a t u t e  o p  N o r t h h a m p t o n ,  2 Edw. 3, c.2 (1 3 2 8 ).
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phcniic," and thus it is 'sedition in Subjects, ... a.' , .............................. 'piny do in the height of his power.” '5 Here was a Kin ,̂ ,:oi le^ ’ ictrJ by any human law.Neither the legal profession nor Parliament was willing to at. it such a boundless royal prerogative. Having grown up in the civil In tradition of Scotland, James I was indifferent to the common law, but the English lawyers argued that, while the King had rnnny privileges at common law, he was limited by and subordinate to it. When James I asserted that Parliament existed only by “the grace and permissionof our ancestors and us."''' the House of Commons passed the famousProtestation of December 18, 1621, which asserted:Thai the Liberties, Franchises, Privileges and Jurisdictions oi fai- liaiucnt, are the ancient and undoubted bir'hriglu and inheritance of (lie subjects of England; and that the arduous a '<J urgent affairs concerning the King, State and defence oi the realm, and of the Church ci England, and the making and maintenance of laws, and redress of michicfs and grievances, which daily happen within this realm, arc proper subjects and matter of counsel and debate in Parliament: and that in the handling and proceeding oi those businesses every member of the House hath, and of right ought to have, Freedom of Speech, to propound, treat, reason and bring to conclusion the same. . . .**The King’s response was to walk into the Mouse of Commons and totear from die Journal the page containing these words.Tlie leading legal theorist of the lime was Sir Edward Coke, whose writings and leadership were to enhance the prestige of die common law, and oring it into alliance with Parliament against the monarchy. In response to an inquiry from James I, Coke and his colleagues declared:That the King by his proclamation cannot create any offence which was not an offence before, for then he may alter the law of the land by his proclamation in a high point; for if he may create an offence where none is, upon that ensues fine and imprisonment. . .; That (he King hath no prerogative, but that which the lawof the land allows him. . . ."*The common law courts asserted jurisdiction to inquire into the legalityof acts of servants of the Crown, and thus began die doctrine of theiulc of law.In response to the wan waged by James I’s improvident heir, Charles I, Parliament enacted the Pv.t.ion of Right in 1628. inspired
13. K in o  Ja m c s  I, T nr. W o r s e s  m tu M o s t  H ig h  a n d  M ic im c  P r in c e  Ja m e s  

329, 331 (1 6 1 6 ).
14. 1 Haul. JIist. Eng . 1351 ( i6 2 1 ) .
13. IJ . a t 1361.
16. 7 1 3 ir  R e p o r ts  or Six c d w a r u  C o se , K N T  76 (G . W ilson trans. 1777).



'The fifteenth century dynastic struggle known as the War nf Roses virtually destroyed the feudal system, and prepared tlie way lor a new consolidation of royal power beginning with the coronation of Henry Tudor as King Henry VII in 1485. The Tudors maintained a large degree of national unity. Their task was made easier by practi­cal applications of gunpowder. The royal cannon made resistance In the nobility futile.Perhaps because of the weakness of their hereditary claims, the Tudor monarchs attempted to control and manipulate Parliament, rather than assert .the royal prerogative in defiance of Parliament, it was even admitted that Parliament could regulate the succession to de­throne, acting in conjunction with the reignin’ monarch, of course, h: the reign ot Elizabeth, it was declared to be high treason to deny that Parliament and the Queen could “ make laws and statutes of suffi­cient force and validity to limit and bind the crowp of this realm, and the descent, limitation, inheritance, and government, thereof."'1The long war with the Hapsburg Empire that began at the time of the Spanish Armada contributed to an upsurge of national sentiment. Faith in the English militia was vindicated as free men had held tlicir own against the massive, professional standing armies of the Spanish King. Englishmen came to believe the militia was the best security fur their country and litcir liberties.At the death of Elizabeth 1 in 1603, King James VI of Scotland ascended the English throne as Jamcs I. The advent of the House of Stuart marked the beginning of a century of religious and political struggle between Crown and Parliament. Out of this struggle, what wc know as the English Constitution emerged. The monarchy was finally and firmly restricted, but preserved, the supremacy of Parlia­ment was established, the common law became a strong, independent force, and the liberties of the people were encased in a Hill of Rights.Although a model constitutional monarch in some respects, in the realm of political theory, James 1 challenged the sensibilities of the nation. lie boldly proclaimed the divine right theory of government— that kings hold their thrones by the will of God alone, and not by the will of peoples or parliaments. Typical of his sentiment are these ex­cerpts from his speech to Parliament on March 21, 1610:
The Stale of M ONARCHES is die sprcmcst tiling upon earth:
For Kings arc not onely CODS Lieutenants upon earth, and sit 
upon C O D S throne, bin even by GOD liimselfe they are called 
Gods. . . .  In the Scriptures Kings arc called Gods, and so their 
power after a certaine relation compared to the Divine Rower.The King concluded that “ to dispute what G O D  may doc, is bias-
12. Treasons Act, 13 JZIlz. 1, c. 1 (1371).
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phcmic," nnil thus it is 'sedition i:j Subjects, u. . , .............................. ‘piay do it? the height of liis power."'3 Here w;is :i King .:o; u ^ jie ir J by any human law.Neither tlie icgai profess'on nor Parliament was willing to accept such a boundless royal prerogative. Having grown up in the civil law tradition of Scotland, Jamcs I was indifferent to the common law, but the English lawyers argued that, while the King had many privileges at common law, he was limited by and subordinate to it. When James I asserted that Parliament existed only by “ the grace and permission of our ancestors and us,"H the House of Commons passed the famous Protestauun of December 18, 1621, which asserted:That the Liberties, Franchises, Privileges and Jurisuicttuns ol rui- lia.-ucnt, arc the ancient and undoubted birthright and inheritance of the subjects of England; and (hat the arduous and urgent a:fairs concerning the rang, State and defence of die realm, and of the Church of England, and the making and maintenance of laws, and redress of michicfs and grievances, which daily happen within this realm, are proper subjects and matter of counsel and debate in Parliament: and that in tlie handling and proceeding of those businesses every member of the House hath, and of right ought to have, Freedom of Speech, to propound, treat, reason and bring to conclusion the same. . . .•*The King's response was to walk into the House of Commons and to tear from the Journal the page containing these words.Tlie leading legal theorist of (he time was Sir Edward Cuke, whose writings and leadership were to enhance the prestige of die common law, and bring it into alliance with Parliament against (lie monarchy. In response to an inquiry from Jamcs I, Coke and his colleagues declared:That the King by his proclamation cannot create any offence which was not an offence before, for then he may alter the law of the land by his proclamation in a high point; for if he may create an offence where none is, upon that ensues fine and imprisonment. . .; That the King hath no prerogative, but that which the lawof the land allows him. . . P4The common law courts asserted jurisdiction to inquire into the legalityof acts of servants of the Crown, and thus began the doctrine of therule of law.In response to the wars waged by Jamcs I’s improvident heir, Charles I, Parliament enacted the Petition of Right in 1628. inspired
13. K in o  J a m e s  (. T up. W o r s e s  o p  nut M o s t  J lieu a n d  Micirric P r in c e  Ja m es 

529, 531 (1616).
14. I H a u l .  J I i s t .  Em s. 1351 (1621).
15. 1 J . at 1361.
16. 7 H ip . Rtronrs or S ir  E o w a ro  C o k e , JCNT 76 ( 0 .  W ilson  irons. 1777).
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J  wCV««l»l« u AiU*i<VL Imki | n , l( ’and c.afted largely by Coke. The p-eticion was an assertion of the power of Parliament and (lie common law, and contained a long Hm of grievances. ’Ilic abuses of the King’s military power— billeting, martial law, imprisonment without trial, and forccJ loans— were partic­ularly resented. Charles I had no choice but to sign the petition, since he needed revenues from Parliament, but he secretly consulted judges who assured him that his signature would not be binding, i  afterward, in 1629, the King dissolved Parliament and began the lung period of personal rule which was to end in the Great Rehellion.Charles I was short of money, and revived an ancient tax; l»i judges upheld'the legality of this action ir. the famous Ship Money ease of 1635. Tlie King also wished to strengthen the Church of England, the mainstay of the monarchy. Tlie ecclesiastical canons of 1649 emphatically affirmed the theory of Divine Right of Kings and, in addi­tion, promulgated the doctrine of nonresistance:
Fur subjects to bear arms against their Icings, offensive or de­

fensive, upon any pretence whatsoever, is at least to resist die 
powers which are ordained of God; and though they do not invade 
but only resist, St. Paul tells (hem plainly they shall receive to 
themselves dam nation . '7This doctrine of "iionresistancc" was to have an important role in religion and politics in both England and America, for the next century and a half.Faced with a Scottish rebellion, Charles I was forced to summon the English Parliament in 1640 in order to obtain the resources neces­sary to put down the insurrection. After elevcr. years of personal royal government, Parliament trusted neither the King nor his lead­ing minister, the Earl of Strafford. Parliament demanded a wide array of religious and political concessions, including the removal of Strafford as governor of Ireland and the disbanding of the strong army he had created there. When tlie King acceded to these demands, Ireland rebelled.Churlcs I was now desperate. Scotland and Ireland were in open rebellion, and the Parliament of England was dominated by the King’s enemies. Tlie King had made numerous crv.cssions, but to no avail. Strafford wanted to bring John Pym, tlie parliamentary leader, lo trial for treasonable dealings with the Scottish army invading England, but Pym struck first with a bill of attainder against Strafford. The main charge was the creation of a powerful army in Ireland for the purpose of crushing opposition in England. The bill of attainder passed, and the King was forced to send his ablest servant to the scaffold in 1641.

17. C on tliiu 'ion s and Cannon* C cc ie iia s iicn l, Treated Upon by the A rc lib b h o p i o f 
Cante ibury and Y o rk  (16 -10 ), in 1 S t n o u a lk  390-91 (E . Cardwell ed. 1 8 4 2 ).
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____________________________________________________________________________________________Still unsatisfied, Parliament presented its Nine;:::) rropov! lions 
in uitiiiKituni to the Kinj* in ! C*l 2. The Propositions, if acceded to, »ould have established a very limited monarchy with the King jurrcndcr'ng the power of the sword and Parliament obtaining com­plete ' >n:ro! over tlie militia. Instead, the King raised the royal stand- ird at Nottingham and proclaimed Parliament to be in rebellion. Thus began the Civil Wars, which resulted in the decapitation of Charles 1 ir.d the proclamation of a republic in 1649.Oliver Cromwell and die Puritans came to power by force of arms i/id the creation of a disciplined standing army. Cromwell soon quar­reled w'th Parliament and assumed the role of a military dictator. The soldiers supported their leader because Parliament proposed to disband much of the army thus depriving them of their livelihood, and also be­cause they feared that Parliament might once again come under tlie control of the Anglicans, who would revive persecution of the Puritan sects.It was soon proposed that Cromwell be made king, but only because that office would have definite constitutional restrictions. Finally Cromwell assumed the title of Lord Protector in 1653, under i written constitution that gave him virtually royal power. Although Cromwell's government brought domestic peace and ruled efficiently, it did not gain in popularity. The Lord Protector’s government was created and maintained by bayonets, and the people came to hate it. The end of die Protectorate anu its legacy hav been described by his­torian Eric Sheppard as follow?:

The great soldier's death in 1658, while the army he had made was 
still fighting victoriously in Flanders, marked the beginning of the 
end of that army’s rule; its leaders soon had no choice but to accept 
the inevitable, and in May 1660 the red coats of the New Model 
were arrayed on Blackhcath to do honor to the monarch whom nine 
years before it had hunlix ’nto exile. A few months later, setting 
in example which has since been followed by all the g re a  armies 
of England, it . . . laid down its arms and passed silently and 
peacefully into the pursuits of peace, leaving behind it, m die minds 
of the governing class .nd the people, besides a deservedly high 
military reputation, a legacy of hatred and distrust of all standing 
armies which has endured ;o our own day .1*The mood of England at the restoration of Charles II, son of the martyred Charles I, was one of relief and enthusiasm. An act was swiftly passed which recited that "the people of this kingdom lie Under a great burden and charge in the maintcnu.tcc and payment of the present army,” and provided that it should he disbanded with "all convenient speed."1*

11  E. SmuwAKO, A Short History op tim. Dnmsn army (4di cd.
19. Disbanding Act, 12 C ar. 2, c. IS (1 6 6 0 ) .
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Once again reliance fcr the country’s security was placed ir me militia system, which had fallen into disuse after two decades of profej. sional armies, civil wars and miliirty government. Statutes were passed in 1661 and 1662 declaring that ih-* King had the sole right of com­mand and disposition of die milit:-, and providing for its oream/j. tion.50 Winston Churchill makes this comment on th: Cavalier Parhj. ment, which had resiored the monarchy:
Ii rendered all honour to the King. Ii had no intention of 

being governed by him. The many landed gentry who had been 
impovei ishcd in the royal cause were not blind monarchists. *llt.> 
did not mean to p a n  with any of the Parliamentary rights whicii 
had been gained in the struggle. They were ready to make provi­
sion for the defence of the country by nte. ns of rnilitia; but the 
militia must be controlled by tlie Lord*Lieutenants of (lie counties. 
They v<*' amcntly asserted the supremacy of the Crown over the 
armed forces; but they look care that the only troops in the country 
should be under (he local control of their own class. Thus not unly 
the King but Parliament was without an army. The repository of 
force had now become the county families and gentry.51The revival of the militia did not mean that the King v.as for­bidden 'o raise and maintain armies. He had no means ol doing so. however, because Parliament held (he purse strings, ar.d the quartering of soldiers had been condemned since the days of the Petition of Right.Foreign wars, made the development of a standing army inevitable, and it reached 16,000 men by the end Ci the reign of Charles U. It was done with the consent of Parliament, and English country gentle­men were secure in their control of the domestic armed power—the militia. In addition, guns were taken out. of the hands of the common people. Among the conditions of a 1670 statute was one that no person, other than heirs of the nobility, could have a gun unless lie owned land with a yearly value of L100.:s The pr icction of the people's liberties was thus committed entirely to Parliament and other legal institutions. The possibility of a citizen army, such as that created by Oliver Crom­well. was precluded.In the reign of Charles II, religious controversy dominated politics. Tlie Cavalier Parliament wished to maintain the established Anglican Church and persecute dissenters Catholic and Puritan alike. Parlia­ment was also alarmed by the prospect that the King’s Catholic brother, the Duke of York, would succeed to the throne. A  parliamentary at­tempt to exclude the Duke failed, but in 1673 arid I67K, two Test Acts

20 . First M ilitia  A ct, 13 Car. 2, S ta t  I. c. 6 ( 1 6 6 1 ) ;  Second M ilitia  A ct. M Car. 2. 
e. 3 ( 1 6 0 2 ) .

21. 2  W . CnuRCiiti.iL. A H i j t o r t  o r  t h e  E w c u s ii-S i-e a k jh c  P l o k . e s  336 (1956).
22. G am e Preservation A ct, 22 Car. 2, c . 25 , I 3 (1 6 7 0 ) .
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w l!v  ......11.'i ' . a . . . .  '  \. . . ....................
a n d  from both I louscs'-r.f I’ariiamiv.t. *In l(iS5, the Catholi- Duke of fork ascended ’.0 the 'L'-b.ie c. James II. T!ic :.ew King quieted (lie fear: of his subjects by proelai.n* ing his intention to maintain cii.-.sch and i'nte ns ilicy were b' law established. The people were also comforted I* tne fact that 'he hrrs to the throne were his Protestant daughters, Mary.and Anne, and his Protestant nephew, William of Orange, stadlio'.'.T of the Dutch Republic and Mary’s husband. Oecause of the T c  t Acts, James il inherited an entirely Protestant government.At the same time a rebellion, led* by Duke of Monmouth, broke out in the western counties. The King successfully crushed the uprising, but in the process succeeded in doubling his standing army to 30,000 men, granting commissions to catholic officers, and bringing in recruits from Catholic Ireland. In addition he quartered his new army in private homes. These arbitrary actions were in direct viola­tion of previous parliamentary proclamations.James II then asked Parliament to repeal the Test Acts and the Habeas Corpus Act, which Parliament refused ;u du. Tlie King also risked tlie representatives of the nation 10 abandon their reliance on the railitia, in favor of standing armies:

My Lords and Gentlemen,
After tlie storm that seemed 10 be coming upon us when we 

parted last. I am glad to meet you all again in. so great Peace and 
Quietness. God Almighty be praised, by lliosc Messing that 
Rebellion was suppressed: Out when we reflect, what an incon­
siderable Number of Men began it, and how long they carried [ill 
on without any Opposition, I hope cvcry-body wiil be convinced, 
that the Militia, which hath hitherto been so much depended on. 
is not sufficient for sueii Occasions; and that there is nothing but 
a good Force of well disciplined Troops in constant Pay, that can 
defend us from such, as, either at Home or Abroad, arc disposed 
to disturb us . .John Drydcn, the poet, shared the King's altitude toward diemilitia when he wrote these timeless words:
Tlie country rings around witfi loud alarms,
A nd raw in fields the rutle militia swarms;
Mouths without.hands; maintained at vast expense.
In peace a charge, in war a weak defence;
Stout once a month they march, a blustering band,
And ever, but in times of need, at hand.

23. Tesi Act. 23 C ar. 2. c. 2. (1 6 7 3 ); Parliam enlary  Test Act. 30 C ar. 2, S lat. 2, c.
I (1678) (an  exem ption allowed die Duke of York to retain  his seat in die H ouse of 
L ords).

24. 9 i l.C . J o u r .  756 (1635).
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This was the morn when, issuing on the guaru,
Drawn up in rank and file they stood prepared 
Of seeming arms to make a siiort essay,
Then hasten to be drunk, tlie business of the day.1*Parliament adjourned in 1686 without resolving any of the basic issues. The King kept his army and pursued his policies through extra* parliamentary means.To get rid of the Test Act, and to revive the royal prerogative at the sat ne time, the King arranged a collusive lawsuit. A  coachman in the service of a Roman Catholic officer brought suit under the Test Act to recover the statutory reward for discovering violators, and the officer pleaded a royal dispensation in defense. T  ie King’s judges in Gutldcn 

v, Haler'* upheld the validity of the dispensation and gave judgment fcr the defendant. Lord Chie» Justice Herbert stated:
We are satisfied in our judgments before, and having the con­

currence of eleven out of twelve, we think wr may very well de­
clare an opinion of the court to be, that the King may dispense 
in this ease: and the judges go upon these ground’s;

1. Thai the kings a! England arc sovereign princes.
2. That the laws of England are the king's laws.
3. That therefore ’tis an inseparable prerogative in the kings 

of England, to dispense with penal laws in particular cases and 
upon particular necessary reasons.

4. That of those reasons ami those necessities the king him­
self is sole judge: And then, which is consequent upon all,

5. That this is not a trust invested in or granted to the king
by the people, but the ancient remains of the sovereign power and
prerogative of the kings of England; which never yet has taken
from them, nor can bc.=TThus armed with the law, tlie King proceeded to dispense with statutes as he saw fit. I h replaced Protestants and Catlio'ics at high posts in government, particularly at important military garrisons. The army was further enlarged and 13,000 men were stationed at Ilounslcw Heath, just outsiJc London, in order to hold the city in subjection if necessary. How far Jamcs II planned to carry his -eligio’js and politi­cal program is unknown, but his powerful standing army made many Protestants fearful and uneasy about the future.With the birth of a son, who would take precedence over the King’s Protestant daughters in the succession, fear led to revolution.

25. J. D uvhcn, O m u n  a n d  Jn i iu io m , in  t h e  1’o c m .u i. W o w *  o r  J o h n  D k v u e n  
641 (W . C h u n k  ed. 1891).

26. G odden v. I tales, 89 ling. Rep. 1050 ( l i x .  1686), as reported in, 11 S t a i t  
T x ia i . j 66 (T . I towell com p. 1811).

27. Id. *11199.
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L 'J a u U ig  > k l J  A . - I . l  l.< . . . . •
,o England  in defense of the libe;i.'c.* , t . . . e .*o the Crown, When William landed with a lar^e ^u.'en a ..! . , ,  :!;c English army and government deserted Jamcs II who Fed to France. Thus the Glorious Revolution of 1688 was accomplished, James II had believed that his enemies were paralyzed by the Anglican doctrine of nonrcsistance, but lie had so alienated his subjects that he was deposed without being able to put up any resistance himself.William arid Mary were offered the Crown jointly after they accepted the Declaration of Rights on February 13, 1639. The Declaration was later enacted in (lie form of a statute, known as the Dill of Rights.1'* The document is divided into two main parts: 1) a list of allegedly illegal actions of Jamcs II, and 2) a declaration of the "ancient rights and liberties" of the realm.The sections of the first part of the statute that are relevant to theright to bear arms arc the allegations that Jamcs II

did endeavor lo subvert and extirpate the Protestant Religion and 
die Laws and Liberties of this Kingdom . . .

5. Uy raising and keeping a Standing army within this King* 
dont in Time of Peace without Consent of Parliament and quarter­
ing Soldiers contrary >o Law.

6. By causing several good Subjects, being Protestants, to be 
disarmed at the same Time when Papists were both armed and em­
ployed contrary to Law.11*It should be pointed out that the King did not disarm Protestants inany literal, sense; the reference is to his desire to abandon the militiain favor of a standing army and his replacement of Protestants by Catholics at important military posts.The parallel sections of the declaration of rights part of the statutear;:

5. T ha t  tlie raising or keeping a Standing Army within die
Kingdom in Time of Pcaer unless it be with the Consent of Par­
liament is against Law.

6. That the Subjects which a r t  Protestants may have Arms 
for their Defence suitable to their Conditions, and ss allowed by 
Law.10Tlie purpose, and meaning of, (he right to have arms recognized by these provisions is clear from their historical context. Protestant members of the miiitia might keep and bear arms in accordance w tii

211. Uill u f Jtiis litj. I w. i  M .. sess. 2 , c. 2  ( 1 6 8 9 ) .  
2 9 . U.
20. hi. Securinu the Pence in Scuilanii Act.
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their militia duties for the defense of the icalm. Tlie right v.as recog- nized as a restriction on any future monarch who might wisii to emulate Jam cs.II and abandon the militia system in favor of a standing nrun .without the consent of Parliament. There was obviously no recognition of any personal right to bear arms on the part of subjects generally, since existing law forbade ownership of firearms by anyone except heirs of the nobility and prosperous landowners.In summary, the English Dill of Rights represents the culmination ( '  she centuries old problem of the relationship of sovereignty and Mined force. Tlie king could have an army, but only with the express consent of Parliament. Tlie king could not, hosvever, dismantle and disarm the militia. There wm; no individual right to bear arms; the rights of subjects could be protected or.ly by the political process nnJ the fundamental lasvs of the land.
III. England and Her ColoniesTlie revolutionary settlement that followed the accession of William and Mary gave tlie English people permanent security. Eng­land, however, had become the center of an Empire, and the relation­ship between England and the outlying territories raised legal and political problems.When William and Mary, and. later, Queen Anne, .'11 died without heirs, the Grown passed to tne distantly-related House of Hanover in Germany. Uprisings led oy the son and grandson of Jamcs II were suppressed in 1715 and in 1745, and Parliament fell it necessary to deprive the people entirely of the right to bear arms in large parts of Scotland.Tlie history of the English colonics in America was closely inter­twined with that of the Mother Counts. The New England colonies had been settled by Puri.an refugees from the early Stuart kings. When Cornwell and the Puritans came to power in England, thousands of royalists fled to the southern colonics, swelling their populations.Tlie foundation of government in the colonies was the charter granted by the king. Ar. important feature of a charter was the provi­sion securing for the inhabitants of the colony tlie rights of Englishmen. For example, the 1606 O w ner of Virginia contains this passage:Also we do . . . DECLARE . . . that all and every tlie Per­sons being our Subjccis, which shall dwell and inhabit within every or any of the said several Colonies end Plantations, and every ol their chiidron, which shill happen to be bur within any of tlie

3 1 . I G eo . I ,  S la t. 2 . c . /.4 ( 1 3 1 5 ) .
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Limits and Precincts of the said several Colcn:«.s at!J  I'laRtnlions, shall HAVE and enjoy all Liberties, Franchises, and ,'nununiiies, within any of our other Dominions, to all Intents and Purposes, as if they had been abiding and born, within this our Realm of 
England, or any other of our said Dominions.15During the seventeenth century and the first half of the eighteenth century, the North American colonics were essentially self-governing republics following the political and legal model of England. In 1720, Richard West, counsel lo the Board of Trade, gave this descrip­tion of the state of law in the colonics:The Common Law cf England is (he Common Law of tlie Plantations, and all statutes in affirmance of the Common Law, passed in England antecedent to >Jie settlement of a colony, are in force in that colony, unless there is some private Act lo (lie contrary; though no statutes, made since those settlements, arc there in force unless the colonies are particularly mentioned. Let an Englishman go where he will, he carries as much of law and liberty with him, as the nature of things will bear.’3The legal relationship of Britain mid the colonies became more than an academic problem after the end of tlie Seven Years' War in 1763. That war, known in America as the French and Indian War. brought large British armies to colonies which had hitherto known no armed force but tlie colonial militia. Tlie cost of the war was enor­mous, and (he British government decided that ihe colonies should share it.In his efforts to tax and govern the colonics,.George III acted in two capacities: as King, armed with the prerogatives of his office, and as the agent of the British Parliament which at that time was under his personal control. Tlie colonists acknowledged the authority of the King, but only in accordance v.-ith their charters and with the same restrictions that limited his power in Britain. Many of (lie colonists denied the authority of the British Parliament to regulate their internal affairs in any way.Colonial resistance forced the British government to abandon the Stamp Tax, but Parliament passed the Declaratory Act in 1766 entitled “An Act for Ihe better securing the Dependency of his majesty's do­minions in America upon the Crown and parliament of Great Britain."Whereas several of ihe. Houses of Representatives in his Majesty's Colonies aiul Plamatii us in America, have of late, against Law,

32. V a. C h a r t e r .  (1 6 0 6 ) , in 7 'D ie  F e d e r a l  a n d  S t a t e  C o n s t i t u t i o n s .  C o lo ­
n i a l  C h a r t e r s .  a n o  O n m x  O r g a n ic  L aw s o f  m e  S t a t t s .  T i r r i t o m i i s ,  a n u  C ot o n i l s  
3788 (F . T horpe til. 1909) [hereinafter tiled  as C o N sn iv n o N s) .

33. I G. C h a lm e rs *  O p in io n s  o f  E m in e n t  L a w y e r s  o n  V a r io u s  P o in t s  o f  
).'• - ; S i i  J u r i s p r u d e n c e  1 9 4 ,1 9 5  (L 8 1 4 ) .
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t t i .V ________l Vol. j

claimed to themselves or to the General Assemblies of tbe same, 
the sole and exclusive Right of imposing Duties and Taxes -ipon 
his Majesty's Subjects in the said Colonics and Plantations; and 
have, in pursuance of such Claim, passed certain Votes, lUsolu- 
tious and Orders, derogatory to the Legislative Authority cf Par­
liament, and inconsistent with the Dependency of the said Colonies 
and Plantations upon the Crown of Great Dritain be it declared 
. . . That the said Colonies and Plantations in America have been, 
are, and of Kight ought to be, subordinate unto, and dependent 
upon, the Imperial Crown and Parliament of Greni Drituirr, and 
that the King's Majesty, by and with the Advice nnd Consent of 
the Lo Js  Spiritual and Temporal, and Commons of Great Dritain 
in Parliament assembled, had, hath, and of Riglu ought to have, 
full Power and Authority to make Laws mid Statutes of sufficient 
Force and Validity to bind the Colonies and People of America. 
Subjects of the Crown of Great Dritain, in all Cases whatsoever.-14

T h e  colonists were f ree-born  Englishm en and they were not willing to 
accept inferior status. T hey  could not adm it tne au thority  of Crown 
and Parliam ent to bind them "in  all eases w hatsoever.” T hey  fell back 
on  the doctr ine  of fu n d am en ta l  iaw as expressed in 1764 by Jam es Oust 

‘Tis hoped it will not be considered a1 a new doctrine, that even 
the authority of the Parliament of G r at-Dntam i« circumscribed 
by certain bounds, which if exceeded their nets become those of 
meer power without right, and consequently void. T i c  judges of 
England have declared in favour of these sentiments, when they 
expressly declare; that acts of Parliament against natural equity arc 
void. That acts against tlie fundamental principles of the llritish 
constitution are void. This doctrine is agreeable to the law of 
nature and nations, and lo the divine dictates of natural and 
revealed religion.-1S

Tlie concept of fundam enta l  law was develop? J and grounded  squarely
on  the English legal tradition . In 1772, Ja im icl A dan ts  wrote in
response to a n o th e r  w ri te r  in the G azette .

Chromus talks of Manna Chartu as though it were of no greater '■■in- 
scqucncc that an act of Parliament for the establishment of a cor­
poration of buttun-makcrs. Whatever low ideas he may entertain 
of tlie Great Charter . . .  it is affirm'd by Lord Coke, to be de­
claratory of the principal grounds nf the fundamental laws and lib­
erties of England. “ It is called Charta Libertatum llegni, the 
Charter o f the Liberties of the kingdom, upon great reason . . . 
because liheros fucit, it makes and preserves the people free." . . .
Rut if it be declaratory of the principal grounds of the fundamental 
laws and liberties of England, it cannot be altered in any of its 
essential parts, without altering the constitution. . . . Vaicl tells 
us plainly and without hesitation, that “ tlie supreme legislative can-

34. D eclaratory  Act. 6 G eo. 3. c. 12 (I76C ).
35. J . O ris , T n e  R ic irrs  o r  Tun B x m sn  C o lo n ic s  A s s l r t e x i  a * i>  F s o v c u  72-73 

<17M),
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dot change the conntitutior.." . . .  If then acco .JL g  to Loi J c  
Magna Charm  is dcclatory of tl.’C pr:::cip;i( p o u n d s  of the ji; 
m ental laws and liberties of the people, anil Vatei is right in his 
opinion, that the supreme legislative cannot change the constitu­
tion, I think it follows, whether Lord Cuke has expressly asserted 
it or not, that an act of parliament made against Magna Charta in 
violation of its essential parts, is void. '*This statement of fundamental law later influenced the intellec­tual foundation of judicial review in the United Slates.In order to sustain his claim of full and unrestricted sovereignty, George III sent large standing armies io the colonies. America was cutrat,cd. Tlie colonists drew their arguments from Whig political theorists on both sides of the Atlantic who maintained that standing armies in time of peace were tools of oppression, and that the security of a free people was best preserved by a militia.The American colonists, who lied always relied on their own militia, hated and feared standing armies even more ihan their English brethren. In quar.cring his redcoats in private homes, suspending charters and laws, and eventually imposing martial law, George III was doing in America what he could not do in England. The royal preroga­tive had virtually ended in England with the Revolution of IG8S, but the King was reviving it in America.The Fairfax Couiuy Resolutions, drawn up under the leadership of George Washington and passed on July J 8, 177*1, reflect the colonial attitude in the year prior to the outbreak of war. Of particular interest is the following paragraph:

Resolved, That it is our greatest wish and inclination, as well 
as interest, to continue our connection with, and dependence upon, 
the firitish  Government; but though we arc its subjects, we will use 
every means which Heaven hath given us to prevent our b e s o m in g  
its slaves.”In October of the same year, the First Continental Congress assembled and stated the position of the colonies in these resolutions:

Resolved, . . .  1. That they ate entitled to life, liberty, & 
property, and they have never ceded to any sovereign power what­
ever, a right to dispose ol either without their < ansenl.

Resolved, . . .  2. That our ancestors, who first settled these 
colonies, were at the time of their emigration from the mother 
country, entitled to all '.lie rights, liberties, and immunities of free 
and natural-born subjects, within the realm of England.

36. S. Adam s. Candid... Utirrr (1772), in 2 T n e  W h it in g s  o r  S a m u e l Ao* u s  

324-26 (H .  C u s h in g e d . 1 9 0 6 ).
37. F a i r f a x  C o . R e so lu t io n s , v 777-4) in  A. E  D. H o w a rd , T u t  R o a d  Fxom  

R u n n y m e d i : :  M a g n a  G u t a  a.nu CowsruvnoNAusM  in  A m e r i c a  O.S (I9 S S ).
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R esolved, . . .3. That by such emigration they by no means 
forfeited, surrendered, or lost any of those rights, but that they 
were, and their deccndnnts now arc, entitled to the exercise anil 
enjoyment of ail such of them, as their local and other circum­
stances enable them to exercise and enjoy.

Resolved, . . .  4 That the foundation of English liberty, 
and of all free government, is a right in the people to participate 
in their legislative council: and as the English colonists are not 
represented, and front their local and other circumstances, cannot 
properly be represented in the Uritish pari.ament, they are entitled 
io a free and exclusive power of legislation in their several pro­
vincial -legislatures, where titeir right of representation can alone be 
preserved, in all eases of taxation and internal polity, subject 
only to the negative of their sovereign, in such manner as has been 
heretofore used and accustomed. . . .Js.-sftcr staling these general principles, the Congress listed specific rights that had been violated by George I 'I . including the following:

Resolved, . . .  9. T ha t  the keeping a. Standing army In 
these colonies, in times of peace, without the consent of the legis­
lature of (hat colony, in which such army is kept, is against law.VjThe cv'oitists were asserting, in effect, that the restrictions on royal power that had been won by Parliament in its long struggle against the Stuart kings were binding against the sovereign, in favor of the colonial legislatures as well as Parliament. In order to make that claim good, the colonists wore forced to take up arms.

IV. Popular Sovereignly and the New NationAmerica's long war in defense of the rights of Englishmen began in 1775. Although many colonists still hoped for a reconciliation with die mother country, it was necessary to set up state governments in the interim. Jn Connecticut and Rhode Island, all that was necessary was to strike the King's name from tlie colonial charters, which con­tinued lo serve for many years as state constitutions.In other states, written constitutions wcr„ drawn up. They gen­erally had these features: 1) an assertion that political power derives from the people; 2) provision for the organization of the government with a three-fold separation of powers; 3) a powerful legislature with authority to pass all laws not forbidden by the Constitution; and 4) a specific bill of rights restricting governmental power it: the same way l)"ii the English Hill of Rights restricted the King. It is important to emphasize llut the concept of enumerated powers had not yet been
38. I J o u k n a l s  OF ru t! C o k i i n u n t a l  C o m c k -s s  I7 7 4 -1 7 8 9 .“ 67-6B (O ct. 14, 1774) 

(W  C. Ford ed. 1V 04 -J507 ).
39. Id . a t  70.
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developed, and that lights L e ft ..- - . .nee i " ; i  . .  .the nature of restrictions on power, not as individi__The Declaration of Independence subxtitdicil tiie .10*00 igiity of (he people for that of ;hc King, and appealed to the "Laws of Nature and of Nature’s Cod," but it did not proela'iu a social or legal revolu­tion. It listed the colonists' grievances, incluJing the presence of stand­ing armies, subordination of civil to military power, use of foreign mer­cenary soldiers, quartering of troops, and the u.;c of the royal preroga­tive lo suspend laws and charters. All of these legal actions readied from reliance on standing armies in place of the miiitia.Aiihr - ? America repudiated the British King, it did not repu­diate Britis.i law. The Constitution of Maryland, for example, declared:
That the inhabitants of Maryland arc entitled to (lie common 

law of FaigLnd. and die '.rial by jury according to die course of 
that law. and :o the benefit of such of tlie Unglish statutes as ex­
isted on die fourth day of July, seventeen hundred and seventy six, 
and wlueh. hy experience, have been found applicable to ilieir local 
and other circumstances, and have been introduced, used aud 
practiced by ihe cocris of law or equity, . . .4ITh’.i War for I’■■dependence was fought by fourteen different mili­tary organization— the Continental Army under Washington, and the thirteen colonial militias. The debate over the relative merits of stand­ing armies and the militia continued even during the fighting. A defender of sts; Jitig armies Washington wrote to the Continental Con­gress in September of .’ 776 a.s follows:

To place any dependence upon Miiitia, is, assuredly, resting 
upon a broken staff. Men just dragged from the tender Scenes of 
domcstick life; unaccustomed to th e  din of Arms; totally unae-

■rC. F o r exam ple. ihe Virginia isill o f Rights, adopted June 12. 1776, declared: 
“T h ai a well-regulated m ilitia, com posed o t the body of the people, trained  to arm s, ii 
the p roper, natural, and safe defence of a free S late ; th a t standing arm ies, in time of 
peace, ihou ld  be avoided, as dangerous 10 liberty; and that in all cases the m ilitary 
should be under strict subordination to. and governed by die  civil pow er.” V*. C o n s t . ,  
bill o f Rights,.} 13 (1776) in 7 C oM vrnuiiuN S 3814.

The com parable provision in M assachusetts was as follow s; 'T h e  people have a 
right to seep and to bear arm s for the com m on defence. A nd as. in time of peace, arm ies 
are dangerous to liberty, they ought not >o be m aintained w ithout the consent of the 
legislature; and >1 e m ilitary pow er shall alw ays be held in an exact subordination  to the 
civil au thority , and be governed by it.” Mass. C onst.! D ccla ta iiun  of Rights, art. 17 
(173'J) in J CON srrixm uN s I8V2. (C o n sid n cd  in its con test, the m eaning of the "riglu 
to keep ar.il oear arm s” is clear. H ie  words "fo r the com m on defence" m akes it obvious 
that a collective right is intended. I h e  people of M assachusetts did not w ant to risk a 
second Uri/ish occupation .)

41. M b. C o n s t . ,  D eclaration o f Rights, art. 3 (1 8 3 1 ), in 3 C o n s t i t u t i o n s  1713.
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quaintcd with ever)' kind of military skill, which being followed by a want of confidence in themselves, when opposed to Troops regu­larly train’d, disciplined, and appointed, superior in knowledge and superior in Arms, makes them timid, and ready to fly from their ■own shadows. . . .The Jealousies of a standing Army, and the Evils to be appre­hended from one, arc remote; and, in my lodgment, situated and circumstanced ;ts we arc, not at all to be riVe.tded; but the conse­quence of wanting one, according to my Ideas, termed from the present view of things, is certain, and inevitable Ruin; for iT I was called upon to declare upon Oath, whether the Militia have been most serviceable or hurtful upon the whole; i should subscribe to the latter.*®T "  maintain the supremacy of civil power over -hat of the military Article II of the Articles of Confederation provided that each stat: would retain “ its sovereignty, freedom, and independence.’’0 A  pro­vision that “every state shall always keep up a well regulated and dis­ciplined militia, sufficiently armed and accoutred"* was included in Article VI.*4 In contrast, the military powers of the United States rested in Congress were strictly limited, Congress could not maintain standing armies without tlie consent of nine of the thirteen states.The government of the United States under the Articles of Con­federation was weak. Experience was to show that it needed to be strengthened in its military powers.
V. Forging n More I’crfecl Union"When the War for Independence ended, the government of the Confederation was faced with one gigantic, insoluble problem— money. As troublesome as foreign and domestic bondholders were, there was one stronger pressure group that simply cotld not be ignored: the former soldiers who had been promised back pay and large t ensions. Organized under the name of the Society of Cincinnati, these veterans were viewed .with suspicion by many Americans, who nurt^-d fears of standing armies.The danger to civil authority from the militai7  v/as not cniircl. imaginary. Jn the, summer of 1783 there was a direct attempt to coerce the Confederation into paying what had been promised lo Ilic army. Originally intended as a peaceful protest march on the capilol in Phila­delphia, the ex-soldiers were soon "mediating more violent measures,"

42 . Letter from  G eorge W ashington to tlie President o f  Congress, Sept. 24, 1776, 
in  6 T i i e  W r i t i n g s  o p G c o u c k  W a s h in g t o n  110, 112 (J . F iupe tricL  ed . ' .9 3 1 -1 9 44 ).

4 3 . See generally M . JewsuM. T lie  N uw  N a t io n : A  H i s t o r y  o i* Tttu U N rtLD  
S t a t e s  D u r i n u  m e  C o n tu d e s a T iO n . 1781 -1789  (1 9 5 0 ) .
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Including "seizure  of the m em bers  of  C ongress .” ' 1 C_..g.
jdjourned and fled !o 1 . 011(011 , N ew Jersey. Tlie so ld ier;  evoiilir.tiiy 
j iv e  up, and tlie officers who led them escaped.

Following the abortive  dem o n s tra t io n s  in Philade lph ia  in the su m ­
mer of 17S3, M adison  and o th e r  leaders felt the need to reo rd e r  the 
nation’s military s truc ture .

Tlie o th e r  im p o r tan t  m ilitary event tha t  p recip ita ted  dem ands  for 
t  s tronger national governm ent was Shays' Rebellion  in M assachusetts  
in 1786. O ppressed  by debt, fa rm ers  in the western par t  of the state 
seized military posts and supplies and  defied the stale governm ent. 
Although the insurrec tion  was suppressed fairly  easily and Shays h im ­
self pardoned , exaggera ted  reports o f  the uprising circulated  am ong  the 
jtates, and conservatives were aghast.  M ad iso n ,  in writing the in tro ­
duction to his notes on the Federa l  C o n v en tion ,  lists Shays’ Rebellion 
as one 0 . the “ r ipen ing  incidents" tha t  led to the C o n v e n t io n . ,J

T h o m a s  Jefferson, in contrast ,  was not a larm ed by th<- ap p a ren t  
dangers of anarchy , and he criticized the c la m o r  of the Federalists. Just 
after receiving a copy of the p roposed  C onsti tu t ion , he wro te  from 
Paris:

. . . W? have had 13 states independent 11 years. There lias 
been one -cbeilion. That comes to one rebellion in a century St 
a half for each staic. What country before ever existed a century 
& a half without rebellion? St svhat country can preserve its liber­
ties if the.'* rulers ajte not warned from time to time that their people 
preserve 1. ;  spirit of resistance? Let them take arms. The 
remedy is set them right as to facts, pardon St pacify them.
What signify a few lives lost in a century or two? The tree of 
liberty must be refreshed from time to lime with the blood of 
patriots & tyrants. It is natural manure. Our Convention lias been 
too much impressed by the insurrection of Massachusetts: and in 
the spur of the moment they are selling up a kite to keep the lien- 
yard in order.14

W h a tev e r  the merits  of Jefferson 's  beliefs, they were not siiared 
by the m ajority  : f  the C onven tion ,  which wished to prevent insurrec­
tions by s treng then ing  the military powers of the general governm ent.

44. Debates o f  the Congress o f the C on fede ra tion  (June 2 , 1 7 8 3 ). in 5 T i e 
D e b a te s  in  t h e  S e v e r a l  S t a i x  C o n v e n t i o n s  o n  h i e  a o o p t i o n  oi' t h e  l - ' r o u o i .  
C o n s t i t u t i o n  93 (J . E llio t ed. 18 3 0 -18 * M  (hc ie ina fte r cited as S t a t e  D e b a i t s | .

AS. O h A inN O  m e  F c d p ji a l C o n s t t t u t i o n :  A R e a r r a n g e m e n t  o r  M ad iso n 's  
N o t e s  G iv in g  CoMsrxrcmvu D e v e lo p m e n t s  o r  P r o v is io n s  i n  h ip . C o n s t t i  u t i o n  op  
t h e  U n h i d  S '.a te s  10 (A . P r t s c o i l ed. 194 i ) [hereinafter ciied as M ad is o n  R e a r ­
ra n g e d ) .

46 . Letter from  Thom as Je ffe rson lo  W illi*m  Siephen Sm ith, N ov. 13. 1787, in 4 
T i l t  W o r k s  o r  T h o m a s  J e f f e r s o n  362 (P . F o rd  ed. 1 89 2 -1 8 9 9 ).
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VS.’ H A M I. '.w S  C .u,The new military powers of Congress were listed in Article I, Section 
8 of the proposed constitution, and include the following authority:

. To n is c  and suppo*'. Armies, but no Appropriation of Money 
to that Ur’ shall be for a longer Term titan two Years;

T o  provide and maintain a Navy;
To make Rules for the Government and Regulation of the 

■and and naval Forces;
T o  provide for calling fcrth the Militia to execute the Laws 

of the Union, suppress Insurrections and repel invasions;
To provide for organizing, arming, anil disciplining, the 

Militia, and for governing such Pari of them as may be employed 
in the Service of the United Stales, reserving u (lie States respec­
tively, the Appoimmj.m of the Officers, anti the Authority of train­
ing the Militia uecotni.-ig to the discipline prescribed by Congress;The spirited debate over these provisions in the Federal Conventionreflects th ; purposes and fears of the franvrrs of the Constitution.There was univetsnl distrust of standing armies. For example, inJune of 1787, Madison stated:
. . .  A standing military force, with an overgrown Executive will 
not long be safe companions to liber'iy. The means of defence agst. 
foreign danger, have been always the instruments of tyranny oi 
home. Among the Romans it was a standing maxim to excite a 
war, whenever a revolt was apprehended. Throughout all Europe, 
the armies kept up under the pretext of defending, have enslaved 
the people. It is perhaps questionable, whether the best concerted 
system of absolute power in Europe ed. maintain itself, in a situa­
tion. where no alarms of external danger c. l.omc the people lo the 
domestic yoke. The insular situation of G. Dritain was the princi­
pal cause of iter being an exception to the general fate of Europe.
It has rendered less, defence necessary, and admitted a kind of de­
fence welt. c. not be used for the purpose of oppression.”The defense "which could .ot be used for the purpose of oppression" was the militia, which was still revered on both sides of the Atlantic, even with its shortcomings.Yet, despite the preference for the militia, it was generally agreed that Congress must have authority to raise and support standing armies in order lo protect frontier settlements, the national government, and the nation when threatened by foreign powers. However, a few members were still fearful. Elhriilgc'Gerry and Luther Martin, both cf whom later opposed ihe Constitution, moved that a definite limit— two or three thoust.ail .men— be placed on the size of the national standing army. Voting by states, as always, the Convention unani

4 7 . I T l i e  Kk c o r m  o p  n i t  F e o e ju a  C o n v e n t io n  o p  1787, i t  <163 (M . F ir r a n d  td . 
1 9 1 1 ) .
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tnously rejected the morion. Tlie judu>.:ct.. ar.U t/.e twoyear appropriation limitation were ihoiight to he sufficient safeguards.’* The proper extent of federal authority over the militia was much more heatedly debated. The subject was introduced by George Mason, author of the Virginia Dill of Rights, who later opposed the Constitution, but who now maintained that uniformity of organization, training and weaponry was essential to make the state militias effec­tive. His hope was that the need for a standing anny would be mini­mized: perhaps only a few garrisons would be required. Mason's opinions were shared by Madison, who gave this analysis:Tlie primary object is to secure an effectual discipline of the Militia. This will no more be done if left to the states separately than the requisitions have been hitherto paid by them. The states neglect their militia now, and (he more they are consolidated into one nation, the less each will rely on its own interior provisions for its safety, and the less prepare its militia for that purpose; in like manner as the miiitia of a stale would have been still more ne­glected than it lias been, if each county had been independently charged with the care of its miiitia. The discipline of the miiitiais .....  illy a national concern, and ought to be provided for in the/»*•■ Constitution.4*Dc-j.:.c sue’1, explanations, there were still opponents to the militia clauses. Gerry, for example, declared:This power in the United States, as explained, is m ak in g  the states d rill sergeants. He had as licMct the citizens of Massa­chusetts be disarmed as to take the command front the states and subject them to the general legislature. It would be T Cgarded as 
i  system  o f  despotism.*1*Later, as the Convention moved toward resolution of the issue, Gerry marshalled his final arguments. One can sense his feeling of outrage, as he solemnly warned of the dangers of centralized military power “Let us at once destroy the state governments, have an executive for life or hereditary, and a proper Senate; and then there would be some consistency in giving full powers to the general government. . . ."** But as the states are not to be abolished, he wondered at the attempts that were made to give powers inconsistent with their existence. He warned the Convention against pushing the experiment too far. Some people wili support a plan of vigorous government at every risk. Others, of a more democratic cast, will oppose it with equal determina­tion; and a civil war may oc produced by the conflict.

4S. M 10 iso n  R u u u n h z d  513-26.
49. Id. «t 522.
50. Id. i t  521.
51. Id. i t  523-24.
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Madison rose immediately and annvcred Gerry in these words:
As the greatest danger is that of disunion of the states, it is 

necessary 10  guard against it by sufficient powers lo the common 
government; and as the greatest danger to liberty is from large 
standing armies, it is best lo prevent them by an effectual provision 
•for a good militia.”Tlie last discussion of the militia clauses took place on September 14, 1737, just before the Convention finished its work. Mason moved to add a preface to the clause that allowed federal regulation of t'n: miiitia, in. order to define its purpose. His proposed addition was “th.it the liberties of the people may be belter secured against the danger of standing armies m time of peace." The motion was opposed as “setting a dishonourable mark of distinction on the military class of nti. zens," and was rejected.”Thus ended the Convention's debate over the relative merits and difficulties of standing armies and the militia. The debate was soon to be revived, however, as the new nation prepared to consider the proposed new form of government.
VI. The Ratification Controversy and the Bill of RightsTlie new Constitution was signed on September 17, ’ 787 and the contest over its ratification soon began. The controversy was carried on mainly through the printed media. It was an unequal contest because the proponents of the new government, who now called them­selves Federalists, controlled most of the newspapers. The Anti- federalists resorted mainly to pamphlets and handbills.Because the Antifederalist effort was decentralized and'local in nature, it is difficult to generalize about the arguments used against the Constitution. The unifying theme, to the extent there was one, was that the new government would overreach its powers, destroy the stales, deprive the people of their liberty, and create an aristrocratic or mon­archical tyranny. In finding evidence of such dangers, the Anti- federalists often made inconsistent interpretations of what the Constitu­tion provided. In the ease of the miiitia powers, for example, it was said that Congress would disarm the militia in order to remove opposi­tion to its standing army; at the same time i was argued tiiat Congress would ruthlessly discipline the militia and convert it into a tool of oppression.

52. U .  i t  524.
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Bearing in mind ihe inconsistency of  i . . ...........  . . . . .  . . j ,some of the pamphlets and articles will be examined i.: tu s-.how the fears of military power existed. One of the most scurrilous critics of the Constitution was "Philadelphicnsis.” His identity is uncer­tain, but he is believed to have been Benjamin Workman, a radical Irishman and a tutor at the University of Pennsylvania. Ills comments include the following:Who can Jeny but the president general will be a king (o ail intents and purposes, and one of the most dangerous kind* too; a king elected to command a standing army? Thus our laws are to be administered by this tyrant; for the whole, or at least the most important part of the executive department is put in his hands.The thoughts of a military officer possessing such powers, as the proposed constitution vests in the president general, are suffi­cient to excite in the mind of a freeman the most alarming appre­hensions; and ought lo rouse him to oppose it at all events. Every freeman of America ought to hold up this idea to himself, that lie 
has no superior but Cod and the laws. But this tyrant will be so much his superior, that he can at any time he thinks proper, order him out in the militia to exercise, and to march when and where he pleases. His officers can wantonly inflict the most disgraceful punishment on a peaceable citizen, under pretense of disobedience, or the smallest neglect of militia duty.84Another anonymous writer, Brutus, appealed to history as proof that standing armies in peacetime lead to tyranny:Tlie same army, that in Britain, vindicated the liberties of that people from die encroachments and despotism of a tyrant king, assisted Cromwell, their General, in wresting from the people that liberty they had so dearly earned. . . .I firmly believe, no country in the world had ever a more patriotic army, than the -one which so ably served this country in ihe late war. But had (lie General who commanded them been possesse d of tlie spirit of a Julius Caesar or a Cromwell, the liber­ties of tnis country . . . [might have] in all probability terminated with the war.41Still another unknown, styling himself “A  Democratic Federalist," asserted that the Revolution had proved the superiority of the militia over standing armies:Had we a standing army when the British invaded our peace­ful shores? Was it a standing army that gained die battles of Lexington and Bunker Hill, and took the ill-fated Burgoync? Is not a well-regulated militia sufficient for every purpose of internal defense? And which of you, my fellow citizens, is afraid of any

54. ’I’h itadelphiensij' Letter, In d ep en d en t G aze ttee r ( I 'h i la .) ,  F eb  7, 1788.
55. ‘U ru tu i’ U tter , N. Y. Jo u rn a l, Ja n . 24, 1788.
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invasion -from foreign powers that our brave militia would not be 
able immediately to repel?5*Some writers, such as “Centincl.”  feared that national control over the militia would transform that bulwark of democracy into a tool of oppression:

This section will subject the citizens of these states to the must 
arbitrary military discipline: even death may be inflicted <vn the 
disobedient; in the character of militia, you may be dragged from 
your families and homes to any pail of the continent and for any 
length of time, nt the discretion of the future Congress; and as 
militia you may bo' made the unwilling instrument of oppression, 
under the direction of government; there is no exemption upon 
account of conscientious scruples of bearing arms, 110 equivalent to 
be received its lieu oi personal services. The militia of Penn­
sylvania may be marched to Georgia or Now Hampshire, however 
incompatible with their interests or consciences; in short, they may 
be made as mere machines as Prussian soldiers.47Other Antifederalist propagandists believed that the true motive for assertion of national control over the militia was not to use it, but to destroy it, and thus eliminate any opposition to the new standing army. The Bostonian who us^d the pseudonym "John De Will" asked these questions about the militia clauses:

Let us inquire why they have assumed t tis great power. Was 
it lo strengthen the power which is now Indgjd in your hands, and 
relying upon you and you solely for aid and support to the civil 
power in the execution of all the laws of the new Congress? Is 
iliis probable? Does the complexion of this new plan countenance 
such a supposition? When they unpreccdently claim the power cf 
raising and supporting armies, do they tr.w you for wltat purposes 
they arc to be raised? 1 low they arc to be employed? How many 
they are to consist of. and where stationed? Is this power fettered 
with any one of those restrictions, which will show they depend 
upon the miiitia, and not upon this infernal engine of oppression 
to execute their civil laws? The nature of the demand in itself con­
tradicts sudt a supposition, and forces you to believe that it is for 
none of tficsc causes— but rather for the purpose of consolidating 
and finally destroying your strength, as your respective govern­
ments ate lo be destroyed. They well know tlie impolicy of put­
ting or keeping arms in die hands of a nervous people, at a distance 
from i!'k seat of a government, upon whom they mean to exercise 
the powers granted in that government. . . .

It is asserted by the most respectable writers upon govern­
ment, that a well regulated militia, composed of the yeomanry of 
the country, have ever been considered as the bulwark of n free 
people. Tyrants have never placed any ponfidenec on a militia 
composed of freemen.4*

36. 'A  D em ocratic Federalist* Letter, Pa. Packet (P h ila .) , Oct. 23, 1787.
57. ‘Centincl* Letter, Independent G azetteer (P h ila .) , Nov. 8, 1787.
58. 'John De Witt* U tter , A m . Herald (I lo s to n ), De. 3, 1737.
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j Anoiijn'.cus pamplilctc-.i si.ti p .c , ... .• persons concerned about standing armies r:.: f . jlcnry Lee, in a letter that was widely circulated in vir0!s:\., «... : . . . .  the contradictory arguments that the militia would be abandoned i.i favor of a standing anny, and that the militia would bo strengthened and forged into an instrument of tyranny. Me foresaw that a small pro­portion of the total militia would bo made into a select unit, much like a standing army, while ihe rest of the militia would he disarmed:
Should one fifth , o r  one eighth part o f the men capable o f 

bearing arms, be made a select m iiitia. as has been proposed, and 
those the young and ardent part o f the community, possessed o f 
but little or no property , and a ll the others pul upon .1 plan that 
will render them of no importance, the form er will answer all (lie 
purposes o f any army, while die latter will be defenceless.11'A necessary premise underlying Amifcdcralist attack 011 tlie militia clauses of the Constitution was that these clauses operated :o place exclusive jurisdiction over the militia in the hands of the general gov­ernment. Though the Federalists denied this premise, it was affirmed even by Luther Martin and Elbridgc Gerry, who had been members of the Federal Convention, but who now opposed (he Constitution. Martin is particularly interesting because he advanced all of the contra­dictory arguments used by the antifederalists. Sneaking on November 29, 1787 to the Maryland legislature, he said:

. . . Engines o f pow er arc supplied by the standing A rm y—  
unlimited as to number o r  its duration , in addition to this G overn­
ment has the entire C om m and o f the M ilitia , and inuy call the 
whole M ilitia o f any State into Action, a power, which it was vainly 
urged ought never to exceed a certain proportion . By organizing 
the M ilitia Congress have taken the whole power from  the State 
Governments; and by neglecting to do it and cncrcasing the Stand­
ing A rm y, their power w ill increase by those very means that wall 
be adopted and urged as an case to the Peop le/'4Marlin later invoked the opposite approach, that tlie milita would be subject to ruthless discipline and martial law, and would be marched to the ends of the continent in the service of tyranny. In a letter published on January 18, 1788, Martin wrote that the new system for governing the militia was “giving the states the last coup de grace by taking from them the only means of self preservation.""*Elbridgc Gerry, like many of the pamphleteers, viewed central­ized military power as inseparable from mi "irehy:

59. R. I f .  L e e , O u s e r v a t i o n s  L e a d in g  t o  a F a i r  E x a m in a t io n  oi* t i iu  S y s t e m  o r  
G o v e r n m e n t  P ro p o s e d  or m e  L a t e  C o n v e n t i o n  24-25 (1787).

60. 3 T h e  R e c o rd s  o f  t h e  F e d e r a l  C o n v e n t i o n  o r 1787, st 157 (?»l. Farrand ed. 
1911).

61. M artin , Later, Md. JournR j, Jan . 18, 1788.
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Dy the edicts of authe.uy vested in the sovereign power by the proposed consiilulion, the militia of the. country, the bulwark of defence, and ■the security of national liberty is no longer under the control or eivil authority; but at the rescript of the Monarch, or the aristocracy, they may either be employed to extort the enor­mous sums that will be necessary to support the civil list—to main­tain the regalia of power—and the splendour of the most useless part of the community, or they may be sent into foreign countries for the fulfilment of treaties, stipulated by the President and two thirds of the Senate.**The supporters of tlie proposed constitution were well-prepared to meet these and similar arguments. Tltcy had the support of America’s two national heroes, George Washington and Benjamin Franklin, and this helped make the Constitution respectable, as well as alleviating fears. Articles favoring the Constitution, such as the 
Federalist Papers, were often reprinted in distant stales. Intelligent 'and well-educated, the proponents of the new government carefully and consistently answered the arguments of their rivals.To the general argumcn' that there were not sufficient restrictions on the power of the proposed general government, the federalists replied that no bill of rights w «  necessaty. This was because the Con­stitution would establish a novel type of government, one of enumer­ated powers; restrictions were necessary only where full sovereignty was conferred. In Federalist Number 84, Alexander Hamilton made the argument in these words:It has been several times truly remarked that bills of rights are, in their origin, stipulations between kings and their subjects, abridgements of prerogative in favor of privilege, reservations of rights not surrendered to the prince Such wus MAGNA CHAR- TA, obtained by tlie barons, sword in hand from King John.Such were the subsequent confirmations of that charter by suc­ceeding princes. Such was the Petition of Right assented to by Charles I, in the beginning of his reign. Such, also, was the Declaration of Right presented by the Lords and Commons to the Prince of Orange iq 1688, and afterwards thrown into the form of an act of parliament called the Dill of Rights. It is evident, there­fore, that, according to their primitive rignification, they have no application to constitutions professedly founded upon the power of the people, and executed by their immediate representatives and servants.43To particular criticism of the military clauses of the proposed Con­stitution, both Hamilton and Madison replied in detail in the Federalist Papers.

62. E. G e r r y , O u s e r v a t io n s  o n  T im  N e w  C o n s t i t u t i o n  a n d  o n  t i i c  F c d e r a l  
a n d  S t a t e  C o n v e n t io n s  10 ( , , , r  ' .

63. T lie  F ed e r a l ist  N o . it 3 3 6 ’(H . L o d je  ed . 1888) (A . H a m ilto n ) .
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Hamilton denied ihaf a standing art;:/ ui. 
recent experience:

Here I expect we shall be told that the m ilitia o f the country 
is its natural bu lwark, and would be at a ll times equal to the 
national defence. Tin's doctrine, in substance, had like to have lost 
us our independence, h  cost m illions to the United States that 
might have been saved. . . .

The American m ilitia, in the course o f the late war, have, by 
their va lo r on oumcrous occasions, erected eternal monuments :o 
their fame; but the bravest o f diem feel and know that the libc ::y 
o f their eout -y could not have been established by their efforts 
alone, ho'.vcvc great and valuable they were. W ar, like most o ilie r 
things, is a science to be acquired and perfected by d ilr  nee, by 
perseverance, by time, and by practice.*4Hamilton did not, however, go so far as to say that standing armies were a good thing. Instead, he argued that a strong militia .vou/J minimize the need for them."3Madison also addressed himself to the fear that the new national government would disarm tlie militia ar.d destroy state government. He first argued that the states would still have concurrent power over the militia, thus denying tfwt the proposed Constitution gave cxclusi\o jurisdiction over the miiitia to the general government. He also pointed out that the militia, comprised of half a million men, was force that could not be overcome by any tyrant.**The arguments of the federalists appear to have quieted the fears of their countrymen, since die early state conventions'wore all easy vic­tories ror the new Constitution. Between December 7, 1787 and January 9, 1788, Delaware, Pennsylvania, New Jersey. Georgia and Connecticut ail ratified unconditionally and overwhelmingly: die vote was unanimous in three of these states. In Massachusetts, the contest was close. On February 6, 17S7, the state convention ratified the new Constitution by a narrow margin.

64. Id. No. 23 a t 130 (A . H am ilton ).
63. Ham ilton explained: " I f  a w ell-regulated m ilitia be the m ost natural defence O’ 

a- free country, it ought certainly to be un d er the regulation and at the disposal of ilia: 
body which it constituted Ihe guardian  o f the national security. If standing a in iic i arc 
dangerous to liberty, an efficacious pow er over the m ilitia, in the body to whose care the 
protection o f the state  is com m itted  ought, as fa r as possible, to take away the 
inducement and the pretext to such unfriendly institutions. If the federal governm ent can 
comm and the aid o f the m ilitia  in (hose em ergencies which call for the m ilitary  a tm  in 
support o t Ihe cisi: m agistrate, it can the better dispense with the em ploym ent of a 
different kind o f force. If it car.--:: ivail itself o f the form er, it will be obliged in recur to 
the latter. T o  render an arm y unnecessary will he a  m ore certain m ethod of preventing 
ill existence than a thousand prohibitions upon paper." Id. N o. 29, at 169 (A . 
H am ilton).

66. Id. No. 46, id 297-99 (J . M adison).
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On the otiicr hand. Maryland overwhelmingly approved the Co.. stnulion on April 28, 1787. South Carolina was next, on May 2.1. 1787. night states had now ratified the document and only one mure was needed. All of the ratifications, except Massachusetts, had been by majorities of two-thirds or more. The remaining states were to see close contests, and all of them would suggest that a Dill of Rights be added to the Constitution.New Hampshire, on June 21, 1787, became the ninth state to approve the new form of government, thus assuring that the proposed Constitution would, go into effect. Tlie New Hampshire convention proposed some amendments in its ratifying resolution. Among the proposals were a three-fourths vote requirement for keeping standing armies, a flat prohibition on quartering troop;, and a prohibuion against Congressional disarmament of the miiitia. Although no records were kept of the debates, it scents likely that the delegates feared (hat New England’s experiences with General Gage’s redctv'.s would be repeated.As yet undecided, Virginia was vi.'al to the Union as the largest, richest, and most populous state. The Virginia convention was also important because it was the only one in which the military clauses of the Constitution were extensively discussed.Tlie main protagonist of the Virginia debates was Patrick Henry, backwoods lawyer, ardent republican, and incomparable orator. Sly means of the rhetorical question, Henry was able to capture the fears and emotions which led lo the adoption of the Second Amendment:
A standing army we shail have, also, to execute the execrable 

commands o f tyranny; and how are you to punish them? W ill you 
order them to be punished? W ho shall obey these orders? W ill 
your mace-bcarer be a match fo r a disciplined regiment? In what 
situation are wc to be? . . .

Y o u r m ilitia is given up to Congress, also, in another part o f 
this plan: they will therefore act as they think proper: a ll power 
will be in their own possession. Y ou  cannot force them to receive 
their punishment: o f what service would militia be to you when, 
most probably, you will not have a single musket in the state? for, 
as arms arc to be provided by Congress, they may o r may not fu r­
nish them. . . .

l ly  this, sir, you see that their contro l ever our last and best 
defence is unlimited. I f  they neglect or refuse to discipline or aim 
our m ilitia, they will be useless: the states can Jo  neither— this 
power being exclusively given to Congress. , . .
. . .  I f  we make a king, we may prescribe the rules by-whieli he 
shall rule Ids people, and interpose such cheeks as shall prevent hirr*. 
from  infringing them ; but the President, in the field, at the head 
o f ids army, can prescribe tlie terms on which he shall reign master,
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so far tlist ii ..:.i pc ,    _ . .under die galling yoke. . . . ‘,TWhile oilier crilics lucked Henry’s oratorical talents, they j.’so feared disarmament of the militia by r.lic new national government. George Mason, for example, spoke as follows:. . . There are various ways of destroying the militia. A standing army may be perpetually established in their stead. I abominate and detest tlie idea of government, where there is a standing army.The militia ntuy- be here destroyed by tltat method which lias been practised in outer parts of the world before; that is, by rendering them useless—by disarming them. Under various pretences. Con­gress may neglect to provide for arming and disciplining the militia; and the slate governments cannot do it, for Congress has an esclu- sive right to arm them . . .tJ*Mason then went on to cite the ease of a former British governor of Pennsylvania Ito had allegedly advised disarmament of the militia as paii of the British government's scheme for “enslaving America.’' The suggested method vras not lo act openly, but "totally disusing and neg­lecting the militia.""* Mason said:. . . Tins was a most iniquitous project. Why should we not pro­vide against the danger of having our militia, our real and natural strength, destroyed? Tlie general government ought, at the same time, to have some such power. But we need not give them power to abolish our militia . . .70In these words lie the origin of the Second Amendment. The new government should be allowed to keep its broad gveral military powers, but it should be forbidden to disarm the miiitia.Madison, leader of the Federalist forces, still argued that the militia clauses were adequate as written. He said the states and national gov­ernment would have concurrent power over the militia. In response to a question, he explained why ihe general government was to have power to call our, the militia in order to execute the laws of tlie union:. . .  If resistance should be made to \e execution of the laws, lie said, it ought to be overcome. This eould be done only in two ways—either by regular forces or by the people. If insurrections slltr’id arise, or invasions should take place, tlie people ought un­questionably to be employed, to suppress and repel them, rather than a standing army. Hie best way to do these things was to pul the militia on a good and sure footing, and enable the government to make use of llteir servie \s when necessary.11
67. Spoken a t the Virginia Convention 3 STaTC D i-.oates Jt-5'3.
68. Id. a t 379.
69. Id. at 380.
70. Id.
71: Id. id 373.



is interesting to nots- that Madison uses Lite words “people" an-J “ militia” as synonymous, as docs the SeconJ Amendment, which he was later to draft.The Federalists still maintained that a bill o f rights was unnecessary where there was a government of enumerated powers. Governor Ran- dolph, who had attended the Philadelphia Convention and had refused to sign the Constitution, but who was now supporting its adoption, spoke as follows:On the subject of a hill of rights, the want of whiclt has been complained of, I will observe (hat it has been nnciified by such reverend authority, that I feel some difficulty in going against it.I shall not, however, be deterred from giving my opinion on this occasion, let the consequence be what it may. At the beginning of the war, he had no certain bill of rights; for our charter cannot be considered as a bill of rights; it is nothing more than an investi­ture, itr the bands cf the Virginia citizens, of those rights which belonged to British subjects. When the Dritish thought proper to infringe our rights, was it not necessary to mention, in our Constitu­tion, those rights which ought to be paramount to the power ol the legislature? Why is tlie bill of rights distinct from the Constitution?J consider bills of rights in this view—that the government should use them, where there is a departure from its fundamental principles, in order to restore them.,aThis statement is very important, because it clearly explains how men in the eighteenth century conceived of a right. A right was a restric­tion on governmental power, necessitated by a particular abuse of that power.Tne Virginia convention, however, decided that n would be wise to impose restrictions on the power of the general government before abuses occurred. So the delegates appended to their ratification reso­lution a long document recommended to the consideration of the Con­gress. This document is divided into iwo distinct pans: a declaration of principles and specified suggested amendments to the Constitution designed to se utre these principles.The declaration of principles tells much about the social and politi­cal philosophy of eighteenth century Americans. The theory of gov­ernment as a social compact is affirmed. There are five provisions that relate directly to the background of the Second Amendment.'Hie third principle condemns the Anglican doctrine of nonrcsisl- ‘ ‘ante as "absurd, slavish, and destructive of the good anil happiness of mankind.’’”  This is not surprising, since Virginia had recently dis-
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72 . U .  at 466 .
73- J. M a u is o n , T lie  DenATES in  t h e  F e d u u l  C o n v e n t io n  o p  17S7 660 (G . Hunt

& J.U. Scott cti. 1920).
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esw & lij-s*  -  ..........................culhoritv cf the herd cf ihrt churcm.Tlie seventh principle is "tint ail power cf so: c..t!i::g lav.s <>r the execution of laws by any authority, without the consent of the representatives of the people in the legislature is inj <rious to their rights and ought not to be exercised."™ The attempt to assert suchpovirt!?' had cost James II his throne and George III his American cole*nies*, even though both Kings had been backed by powerful standing
U iJ iiC S .The seventeenth, eighteenth and nineteenth principles arc as follows: Seventeenth, Thai the people have a right to keep and boar arms; that a well regmatcd Militia composed of the body of the people (rained lo arms is the proper, natural and safe defence of a free State. That standing armies in time of peace arc dangerous to liberty, and therefore ought lo be avoided, as far as the circutn-sU’jiccs and protection of the Community will admit; and (hat inall eases the military should be unaer strict subordination to and governed by the Civil power.Eighteenth, That no Soldier in lime of peace out'it 10 quartered in any house without the consent of the owner, an J ,n the time of war in such manner only as the laws direct.Nineteenth, That any person religiously scrupulous of bearing arms ought to be exempted upon payment of an equivalent to em­ploy another to b.*ar arms in hie. c:.*ad.TJThese words encapsulate me Whig point of view in the long debate over the relative merits of standing armies and the militia. The specific amerdnicnls that were proposed to prctcct these principles were:Ninth, That no standing army or regular troops shall be raised or kept up in time of peace, without the consent of two thirds of the members present in both houses.Tenth, That no soldier shall be inlisicd for any longer term than four years, except in time of war, and then for no longer term than the continuance of the war.Eleventh, That ench State respectively shall Itavc ti.e power to provide for organizing, arming and disciplining it’s own Militia, whensoever Congress shall omit or neglect to provide for the same.That the Mili'ia shall not be subject to Martial law, except when in actual service in time of war, invasion, or rebellion; and when not in the actual service of the United States, shall be subject only to such fines, penalties and punishments as shall be directed or in­flicted by the laws of its own State.'8It is important for our purposes to note that there is no menrion here of any individual right.

74. Id. a t 661.
75. Id. a t 662.
76. Id. a t 663.
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There might never have been-a federal Dill of Rights had it not been for one alarming event that is almost forgotten today. As part of the price of ratification in New York, ii vas agreed unanimously th.:t a second federal convention should be called by the stales, in accord­ance with Article V of the Constitution, to revise the document. Gov. ernor Clinton wrote a circular letter making this proposal to the governors of all the stales.Madison feared that a new convention would reconsider the whole structure of government and undo what had been achieved. Professor Merrill Jensen, in The Making of the Amerienn Constitution, analyse* the situation as follows:The hill of flights was thus born of Madison’s concern to pre­vent p. second convention which might undo the work oi the Phila- dcipnia Convention, and also of his concern to Save his political future in Virginia. On the other side such men as Patrick Henry undetslood perfectly the political motives involved, lie looked upa.i die passage of the Hill of Rights as a political defeat which would make it impossible to block the centralization of all power in the national government.”Madison had outmanuevcrcd tlie nntifederalists by drafting the Dill ofRights very soon after the First Congress met.Madison's original draft of the provision that eventually becamethe Second Amendment read:The right cf the people to keep and bear arms shall not be infringed; a well armed but well regulated militia being ihe best security of a free country; Inn 110 person rcjiniousiv scrupulous of bearing arms shall be compelled 10 render miliiary_scrvicc in nor- son.7'1There was debate in Congress over the religious exemption, and it was removed. Otherwise, there was general discussion of standing armies and the militia, and widespread support for the proposal. It became part of ihe Constitution with the rest of the Dill of Rights on December 15,1791.Considering the immediate political context of the Second Amend­ment, as well as its long historical background, there can be no doubt *about its intended meaning. There had been a long standing fear of military power in the hands of the executive, and, rightly or wrongly, many people believed that the militia was an effective military force which minimized the need for such executive military power. The pro-

The Purpose of the Second Amendment

77. M . J e n s e n . T l ie  M aking  o r  T im  A w cw c a n  C o N s n n r n o n  1 4 9 (1 9 6 -1 ).
78. t A n n a cs  OF C o n c . -0 4  (1 7 3 9 ) .
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posed  Ccmititution authorized i.ii.jJt.ii, .. ! j , .
C o n g re s s io n a l p o w e r  over th e  m ii i t ia .  Sor. c v  1 i c . dK„ .1 
0( th e  xnU ilia. Tlie Second Amcndmenl w a s  clearly and s im p ly  an effort to relieve that fear.Ncitner in the Philadelphia Convention, in the writings of the pamphleteers, in the newspapers, in die convention debates, nor in 
C o n g re s s  was there any reference to hunting, target shooting, duelling, personal self-defense, o r  any other subject that would indicate an individual right to have guns. Every reference to the right to bear arms was in connection with military service.Thus the inevitable conclusion is that the "collectivist" view of the Second Amendment rather than the “ individualist” interpretation is supported by history. It thus becomes necessary to examine the deci­sions of the Supreme Court in order to determine whether that body has expanded the right to bear arms bevond what was intended in I7S9.

VII. Supreme Court In terpre tation  
of the Second A m endm omThe Second Amcnumenr. has been directly considered by the Supreme Court in only four cases: United States v. Cruikshank 

Presser v. Illinois,™ Miller v. Texas*' and United States v. Miller.*'In Cruikshank, the defendants had been convicted of conspiracy to deprive negro citizens of the- rights and privileges secured to them by the Constitution and laws of the United Slates, in violation of the criminal provisions of the Civil Rights Aet of 1S70. Among the rights violated were die right to peaceably assemble and the right to keep and bear arms for a lawful purpose.Chief Justice Waite, speaking for tlie majority, held that the rights violated by the defendants were not secured by the Constitution or laws of the United States, and thus the judgment of conviction was affirmed. The chief justice acgnn witli a long discussion of the nature of the fed­eral system in general, and the attributes of state and national citizen­ship in particular. Tlie only rights protected by the national govern­ment were those necessary for participation in that government. The right to petition Congress would he such a right, hut a person must look
79. 92 U.S. 3^2 (1875).
80. 116 U.S. 232 (1886).
81. 133 U S. 333 (IS 94). 
32. 307 U.S. 174 (1939).
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Jo his state government for protection of similar rights in oilier situa- tionS.In particular reference to the Second Amendment, the opini. nThe second and tenth counts arc equally defective. T iic  rigi there specified is that of "bearing arms for a lawful purpose." 1 his not a right granted b ' the Constitution. Neither is it in any man* 1ncr dependent upon tl at instrument for its existence. The second amendment declares that it shall not be infringed; but this, as has |been seen, mentis no more rlian Lhat t shall not be infringed by Congress. This is on.- of the amendments that lias no other effect than l o  restrict the powers of the national government, leaving diepeople lo looTTor tflifif nfo'fcction aeaihsTnnv' violation by their .cllow-e:H7cnrc,."~TIJ~'i7gtmrirfeg6gnrzcs7 io what is called, In The - J  
City ol New ) ork »\ Aliln, 11 Pet. 1*59, the "powers winch relate to merely municipal legislation, or what was, perhaps, more prop­erly called internal police," "not surrendered or restrained” by the Constitution of the United States/3The only dissenter in Cruikshank was Justice Clifford, who found die indictment vague or: its face. He tints concurred in the rcsul: reached by the majority without discussing any constitutional issues.The next, and undoubtedly the most important Second Amend­ment ease was Presser v. Illinois** decided in 1886. Herman Press;r. a German-Amcrican. was the leader of Lehr untl Wchr Verein, a fra­ternal. athletic and paramilitary association incorporated under Illinois law. He was convicted for parading and drilling with men under arms, in violation of an Illinois statute, and was fired ten dollars.On appeal to the United States Supreme Court, it was contended that the Illinois statute conflicted with the military powers given to Con­gress by the Constitution, with federal statutes passeu in pursuance of those powers, and with various other parts of the Constitution, including the Second Amendment. Tlie Supreme Court unanimously rejected all of these claims and affirmed the conviction.It should be emphasized that Presser was argued and decided as a ease presenting broad issues o{ the relationship of slate and federal military power, and lhat the Second Amendment was only one aspect of that question. In reference to the Illinois statute, the Court observed:We think it clear lhat the sections under consideration, which only forbid bodies of men to associate together as military org.mizu* lions, or to drill or parade with arms in cities and towns unless authorised by law, do not infringe the right of the people to keep

S3. 9.1 UJ>. a t  553 ( 1873). 
IA. 116 U .S . 232 (1886).
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and bear arms. Bui n ccuicluri. ’ ansv.cr to ».:a t - ......................
amendment prohibits (lie legislation i.. question lias in ii'.; .'..cf 
the amendment is a limitation on ly  upon tlie power of Congress 
ami die National government, and not upon that of die States/5The Court cited Cmikshimk in support of this proposition. Tlie inap­plicability of the Second Amendment to the states was a sufficient ground for rejecting Pressor's Second Amendment contentions, but the Court did not slop there, it preferred to discuss the problem further and make clear the nature of the right protected by die Second Amendment.

It is undoubtedly true that all citizens capable of bearing arms 
constitute the reserved military force or reserve militia of the 
United States as well as of the States, and, in view of this preroga­
tive of the general government, as well as of its general powers, 
the States cannot, even laying the constitutional provision in ques­
tion out of vic.v, prohibit die people from keeping and bearing 
arms, so as to deprive die United States of their rightful resource 
for maintaining the public security, and disable the people from 
performing their duty to the general government.**One view of the Second Amendment suggests that this diem con­stitutes the first step toward incorporating the right to hear arms into the Fourteenth Amendment,,T apparently forgetting that the Court was laying the Second Amendment "out of view.'* The Court had stated that the Illinois law does noi have the effect of depriving the federal government of its military capacity.To further clarify its view that die Second Amendment is con­cerned only with military matters, the opinion focuses on Presser.

Tlie plaintiff in error was not a member of the organized 
volunteer miiida of the Slate of Illinois, nor did lie belong <o the 
troops of die United Stales or to any organization under die miiitia 
law of the United States. On the contrary, q|ie f - .a  ih.n.ln-. did not belong to die organized mililh nr ihi- irnnns n f Jjm Unitcd 
States was an ingredient m the offence for whir.ii,.lie wns.convicted 
ana sentenced, me uucsuoiTirs.dicr-cirur, had hr n.right—is_a 

"cumin nt ihe tinned .s'one*. in disobedience of '.In: State law, tu 
associate with otlr - 5 as a military comp-my, nnri in drill ami parade 
with arms in the .owns and chics of the State? If the plaintiff in 
error has any such orivilc2e he must be abie to 0 0 :111 10 the provi- smn nf Ihe rr>n<n‘intjnn or statutes of the U nneit fiip'cs by 

j t  :s conferred.8* ___The obvious implication here is that any right to bear arms by virtue of the Second Amendment, cych if asserted against the national gov.as! id. at ic-t i j .8G. Id. at 26J.87. Seesemrully tl. Dhcfc, The Dill of rt/y/i/r, 35 N.Y.U.L Rev. S&:5 (I9G0).S3. IJ. at 266.



liAd 1 iNo.* 1 vj.Na 1»I L I us*N/%«. uvm \ • %■•%•■
167

ernracnt, is'contingcnt upon military service in accordance with statu- toiy law. This implication is confirmed later in the opinion, as the Ccurt.doelarcd:
Use right to voluntarily associate together as a military '-.com­

pany or organization, or to drill or parade with arms, without, and 
independent of. an act of Congress or law of the State authorizing 
the same, is not an attribute of national citizenship. Military 
organization and military drill and parade t i n d e r  aims arc subjects 
especially under the control of the government of every country. 
They cannot be claimed as a right independent of law.**1Thus the Presser case clearly affirms the meaning of the Seam.! Amendment that was intended by its framers. It protects only mem­ber- of a state miiitia’, and it protects them only against being disarmed by the federal government. There is no individual right that can he claimed independent of slate tnililia law. Furthermore, the dicta relating to preservation of the nation's military capacity could nut tv used as the basis for questioning any regulation of private firearms, unless such a regulation violated an net of Congress; Congress i< obviously the best judge of the proper means of preserving the nation-, military capacity.The third, and least important, o f the Second Amendment cases was Miller i\ Testis *u A convicted murderer asserted that the stale had violated his Second and Fourth Amendment rights. The Supreme Coon unanimously dismissed die claim in one sentence, relying on the inapplicability of these provisions to the states, ar.d citing Cnriksliunk and other cases.The fourth and last time that the Supreme Court considered the Second Amendment was in Ur.iteti Suites v. Miller.*' The result reached by Justice McReynolds for a unanimous Court was obviously correct, but the opinion is so brief and sketchy th.it it has undoubtedly caused much of the uncertainty that exists today about the meaning of the Second Amendment.Defendants Miller and Layton were indicted for violation of the National Firearms Act of 1934,us which was designed to help control gangsters, and which infringed the right to keep and bear sawed oil shotguns, among other arms. The District Court of the United States for the Western District of Arkansas r«*tnined a demurrer and quashed die indictment, holding the 19.n7 A ct unconstitutional on Second

»9. hi. a i 267.
90. 133 U.S. 335 r 1894).
91. 307 U.S. 174 (1939).
92. National Firearms Act at umtndal 26 U .S .C . 55 5801-5872 (1 9 7 2 ).

3 9 6 - 3 3 ?  C -  23 -
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Amendment grounds. Th; g o ; ... . , ............................... :Court, which reversed and remanded.When Miller was argued before the High Co^r', the," was no appearance for the defendants. With only one side presenting a case, it is easy to understand why the Court viewed the issues a:; rather simple, and not needing very much analysis.The Court began hy observing (lint the National Firearms Act was a valid revenue measure, and not a usurpation of the jxjlicc powers of die stales. The opinion then addresses itself to the Second Amend­ment issue:
In the absence of any evidence tending to show that possession 

or use of a “ shotgun having a barrel of less than eighteen inches 
in length" at this time has some reasonable relationship to the 
preservation or efficiency of a well regulated militia, we cannot say 
that the Second Amendment guarantees the right to keep and bear 
such an instrument. Certainly it is nut within judicial notice that 
this weapon is any part of the ordinary military equipment or that 
its use could contribute to the common defense.®1It is this paragraph that is the source of the uncertainty and con­fusion arising from the Miller ease. The Court was merely correcting die error of (he district judge, but it made the mistake of looking at the weapon, rather than the person, in determining that the Second Amendment is not applicable.Fortunately, however, Justice McRcynolds went on and partially clarified the ambiguity in the above paragraph. He cited the militia clauses of the Constitution and said:
With obvious purpose to assure the continuation and render 
possible the effectiveness of such forces the declaration and guar­
antee of the Second Amendment were made. It must be inter­
preted and applied with (hat end in view.®'These words alone undercut any individual right interpretation of the Second Amendment.Justice McRcytioids then proceeded to give a brief history of tlie militia, stressing its function as a military force, lie then considered the relevance of state interpretations of the right to bear arms, and noted:

Most if not alt of the States have adopted provisions touching 
the right to keep and bear arms. Differences in the language 
employed in these have naturally led to somewhat variant conclu­
sion* concerning the scope of the right guaranteed.®9

93. 307 U.S. at 178.
94. U .
95. IJ. at 132.
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.;oncliirLiJ Vint such decisions <Ji<l not support the trial judge's rulinc. lie then '■•.ierretl the reader to "some of die more important opinions" concerning the miiitia. First among these opinions was Presser r. 
Illinois.**Thus, in spite of some ambiguity in the Court's opinion in Miller, there is no reason to suppose tliut there was any change in the estab­lished view that the Second Amendment defines and protects a collective right that is vested only in Ihe members of the stale militia.V III. ConclusionIn the last angry decades of the twentieth century, members of rifle clubs, paramilitary groups and other misguided patriots continue to oppose legislative control of handguns and rifles. These ideological heirs of the vigilantes of the bygone western frontier era‘still maintain that the Second Amendment guarantees them a personal right to "keep and bear arms."”  But the annals of the Second Amendment attest to the fact that its adoption was the result of a political struggle to restrict the power of tl national government and to prevent the disarmament of state militias.*" Not unlike their English forbears, the American revolutionaries had a deep fear of centralized executive power, par- ..'Mlarly when standing armies were at its disposal. The .Second A .’,,,ndment was adopted to prevent the arbitrary use of force by die national government against the states and the individual.Delegates to the Constitutional Convention had no intention of :slnblishing any personal light to keep and bear arms. Therefore the ’individualist" view of tlie Second Amendment must be rejected in avor of the "collectivist" interpretation, which is supported by history ind a handful of Supreme Court decisions on the issue.As pointed out previously, the nature of the Second Amendment Joes not provide a right lhat could be interpreted as being incorporated uto the Fourteenth Amendment. It was designed solely to protect tlie .tales against the general government, not to create a personal right vhicli cither state or federal authorities are bou id to respect.

96. 116 U.S. 252 (1 8 8 6 ) .
97. A icccnl call lo  action was nmtlc by an organization which calls itself the She'- 

I fs  fu a c  C om iiu lu i. Thi» group, dismayed over claimed violation* of Ihe SeeonJ 
Amendment promises lo  “ come together and do something about it.”  Its propaganda con- 
ihnlcs rather om inously. T h e  PliOIM !i arc the rightful masters to both congress and 
:ouris. not to over throw (sic ) the Constitution, but to over throw (sic ) Ihe men who 
>ervcrl Ihe Constitution." riye r, SheriU'i f t / u f  Comiiatus, Petaluma, Californ ia , 1975.

98. 3ce notes 60-66 and accompanying text.
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The contemporary f waning of the Seer -,d At.umJ*..::... \ ?jjnie as it was at the time of its ndoptiun. The federal go .v,-.men* may regulate tlie National Guard, but may not disarm it against the will of stale legislatures. Nothing in the Second Amendment, however, precludes Congress or the states from requiring licensing and rcgistra* tion of firearms; in fact, there is nothing to stop an outright congres* donal ban on private ownership of all handguns and all rifles.
S O U R C E :
HASTINGS CONSTITUTIONAL
LAW QUARTERLY
Vol. 2, No. 1, Winter,
1975

Reprinted with permission.
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T in : a s s o c i a t i o n  o i  m i  b a r  
OK TllK . c m - OK S F W  YORK

j 3 IVest j j l h  S t r r r t ,  S'riv York. S'.Y.• *
Gun Contro l Legislation

/ { ) •  T l l K  C .O M  M I IT I  K ON  I 'H IK R A I . I .1 t .IM .A  I l> >s

I S ' T H O IH 'C T IO X
S ince  d ie  enac tm en t o f  the ( o u t  C o n t ro l A i t  n l i«i*iK t h e i r  h i s  h e r n  .1 

sub s tan tia l increase in  the inc idence o f  gun -re la ted  c r im e s  a m i  it h a s  b e c o m e  
t'v iilcn t that the rv is i in g  system o f law is iuaile> |iia ii-. F l l u t t s  b a s e  Ih i t i  uti 
derw nv in bo th  H ouses o f jC o n g rc ss  to  ettai t fu r th e r  gun o m i t  <1 l e g i s l a t i o n  
an d  t h e  Execu tiv e  B ranch  h as .in d ica ted  s n p jM i r i  fu r  s t r o n g e r  i*nt* . n u n . . I  
Ho t l t  'h e  S u lH O i u t i i i t l c e  on  C r im e  o f  the  M ouse C o m m i t t e e  o u  the |u i l i i  i . n \ 
and  the S u lK on tm itte e  011 C rim e  and  Ju v e n i le  l ) e l i n i| tu T t i\  n l  t h e  S e n a t e  
C om m itte e  on  the Ju d ic ia ry  have  a c c u m u l a t e d  a M ih s i a n t i . i l  f a i t u a l  i e u . n l  
011 w h ich  to base leg is la t ion .

W e  be lieve  th a t the c o n t r ib u t io n  o f  h andgun s to the c u rre n t im  tease 111 
hom ic id e  and  o th e r v io le n t cri.Tes requ ire s  im m ed ia te  and rn m p r rh ru s iv r  
a r t iu n . In  o u r  o p in io n , the c o n t in u ed  ex is tence o f  an  tinw a tta iiti d sttpplv o f 
handgun s i an  u n d e r ly in g  fa c to r in  the d e c lin e  o f  o u r  m a jo r  n th .in  (e n te rs  
T h is  C om m itte e  does not rind anv s iih s ia n ii.i l jt t s li fu a i io u  Im  the im ii in i ie i l 
w idesp read  p u b lic  |M»sscssion o f  h andguns . a n d . a c ro n liu g ls . we snm ig ls  en 
dorse the leg is la tive  p rop osa ls  c a llin g  fo r  a p ro h ib it io n  on  the tii.in til.it t in e . 
im |M>rtatiou , sa le , and p riv a te  |H>sse»iioti o f  handguns .! UTit i li . 1 <>i mu m u  
re ro u u n eu d a tio n s  are jm lit ic a lly  le a s ih li at this m om en t iu tim e, w e  .tie n l  
the n rm lv  h e ld  c on v ic tio n  that a c om p le te  h a il m i handguns shou ld  he tin 
u lt im a te  oh je i liv e  o f  any new fe d e ra l gun  t o n t r o l leg is la tion

I his. ie|M irt is d is id e t l in to  fo u r  parts . I ’ a tt 1'desi t i lw -s  t in - 1 i i i ie u t  le iie ia l 
law  an d  the cong ress iona l pr<i|H>sals fo r  change. I*ait I I  e \ .in tin e s the im  
s t i lt it i i iu a l bases fo r  C ong iess leg is la ting  a p ro h ih it im i m i the  111.s1111l.it 1 me-, 
im iio r ta t io n . sale, and  p riv a te  |>ossessioii o f handguns I'.u t I I I  discusses it., 
need to r  a d op tin g  fa r reach ing  gun  c o n t ro l leg is la tion . O u r  le cm m iiru d a  
lio n s  a te  c on ta in ed  in P a rt I ' . .

REPIN^ED KITH PERMISSI ON
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I I .  G U N  C O N T R O L  A N D  T H E  C O N S T IT U T IO N

T o  d e te rm in e  w he the r a fe d e ra l statu te re stric ting  handguns w ou ld  be 
c on s titu t io n a l, two question s must be answ ered : (A ) Is tiie re a c on s titu t ion a l 
r ig h t to possession o f  handguns which cann o t be in fr in g ed  by leg is la tion , 
and (B ) docs re g u la t io n  o f  h andguns f a l l w ith in  the scope o f  any o f  the sub­
jects on  which C ongress is em pow ered  by the C on s titu tio n  to leg is la te? A 
review  o f  the re le v an t decis ions dem onstra tes that Congress may constitu ­
t io n a lly  enact le g is la t io n  re s tric ting  and  p ro h ib it in g  the possession o f h an d ­
guns by p riv a te  c itizens . 10

A. Is There a Constitutional Right to Possess HandgunsI
Debates on  the m erits o f  gun  c o n t ro l leg is ia tion  are re g u la r ly  punc tu a ted  

by c la im s o f  a c o n s titu t io n a l r ig h t to possess firea rm s. T h e  sou rce o f these 
c la im s is tbe Second  A m endm en t to the C on s t itu t io n , which p rov ides :

"A  w e ll reg u la ted  M ilit ia , b e ing  necessary to the security o f a free  
State, the rig h t o f  tbe p eop le  to keep and  b ea r A rm s, sha ll n o t be 
in fr in g e d ."

A lth ou g h  sp ir ite d  con tro ve rsy  as to the m ean ing  o f  the Second A m endm en t 
con tinues un ab a ted  am ong  com m en ta to rs . 11 cou rts o v e r a lo n g  |>eriod o f  rime 
have cons isten tly  g iven the am endm en t a ve iy  n a rrow  con s tru c tion . T i  e 
Second A m endm en t as so in te rp re te d  p laces no restric tion s on  C ong ress- 
a b i lity  to reg u la te  handguns.

A c on s titu t io n a l p ro v is io n  conce rn ing  the r ig h t to "b e a r  A rm s" is d irec ted  
a t checking |>owei. T h e  question  is what the fram e rs  o f the C on s t itu tio n  
in tended . T h e re  a re  bas ica lly  th re e  reiation«i> ips which c ou ld  have been 
in tended  to oe a ffec ted : ( t )  the in d iv id u a l a g a n s t the w o r ld : (a , the p op u ­
lace against the g ove rnm en t, w he the r state o r  fe d e ra l: and  ( j )  the state 
g ove rnm en t aga in st the fe d e ra l g ove rnm en t. T lie . first poss ib ility , th a t the 
fram ers were conce rned  w ith  the rig h t o f  in d iv id u a ls  to p ro tect th e ir homes 
and  th e ir persons from  w ha teve r d ep red a tion s  m igh t c o n fro n t them , appea rs 
to be w ith ou t h is to ric a l su p p o rt . 13 T h e  am endm en t itse lf speaks o f  the 
"secu rity  o f  a free  S ta te ."  T h e  d isputes have cen te red  a ro u n d  the second and 
th ird  possib ilities .

T h e  in it ia l ques tion  •» the p ro p e r  in te rp re ta t io n  o f  the term  "M i li t ia . "  
T h e  p ractice in  E u ro p e  o f  m a in ta in i r ,-  la rg e  s tand in g  arm ies w h ile  p ro h ib it ­
ing  the g ene ra l p opu la ce  from  hav in g  guns led  to a p re fe rence  in c o lo n ia l 
A m erica  fo r  the m ilit ia  as the p rim a ry  m ilita ry  fo rce . T h is  fo rce  w ou ld  be 
d raw n  from  the p eop le  an d  w ou ld  be active o n ly  in  tim e o f m ilita ry  need . 13

Som e have a rgued  tha t the m ilit ia  was rega rded  as the popu lace  at la rg e— 
o r  at least those m em bers o f  the p opu lace  capab le  o f  b ea ring  a rm s . 14 T o  
these com m en ta to rs , m ilit ia  m ean t the “ un o rg an ized  m ili t ia ."  so that the 
Second  A m endm en t m ust be read  as p e rm it tin g  the p opu lace  to m a in ta in  
arm s as a check against excesses o f  any o r a l l g ove rnm en t. T h is  p os ition  is 
sometim es cha rac te rized  as m ore  ex trem e than it re a lly  is. T h e  fran  rs  o f  tne
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C on s t itu tio n  need no t have  created a ‘ rig h t in re v o lu t io n '' o r  a license to 
b an d  toge the r in  p a ram ilita ry  o rg an iza tion s to have estab lished a check on 
the g ove rnm en t by p e rm it t in g  the  p o 'iu la re  to keep an il bear a rm s . ' 5 W h a t ­
eve r the m erits o f  the "u n o rg an iz e d  m i li t ia "  ana lysis may Ik-, how ever, it lias 
n eve r fo u n d  ju d ic ia l fa v o i.

T h e  fed e ra l cou rts have  lo n g  rega rded  the Second A m endm ent as c on ­
ce rned  o n ly  w ith  the "o rg a n ized  m ili t ia "  m a in ta in ed  h> the states. In  1 8 7 ",. 
the S u p rem e  C o u r t  ru le d  in  United States v. Cruickshank >° tha t the Second 
A m endm en t restric ted  C ong .ess a ion c  and  not state govt rnm ctu s . M o re  re ­
cen tly , in  United States v. Miller,17 the Sup rem e C ou rt he ld  that Congress 
cou ld  regu la te  firea rm s so lo n g  as there  was n o  evidence o f  a re la t io n sh ip  
betw een the re g u la t io n  an d  the p re se rva tion  o r  efficiency o f  the state m ilit ia . 
T h e  C o u r t  said that M i l le r  c cu ld  n o t a ttack his ind ic tm en t fo r  in te rs ta te  
sh ipm en t o f  a sawed-oft sho tgun  u n d e r the Second A m endm en t:

" I n  the absence o f  any  ev idence ten d in g  to  show that | Kisses j  on  o r 
use o f  a 'shotgun h av in g  a b a rre l o f  less than  e ighteen inches in  ' cngth' 
at th is tim e has some rea son ab le  re la t io n sh ip  to the prcserv,- cion o r  
efficiency o f  a w e ll regu ia ted  m ilit ia , we cannot, say that Ur Second 
A m endm en t gua ran tees the r ig h t to keep and  bea r such an in s tru ­
m en t. C e r ta in ly  it is n o t w ith in  ju d ic ia l notice that this wca|>oii is any 
p a rt o f  the o rd in a ry  m ilita ry  eq u ipm en t o r  that its use t im id  contrils- 
u te to  the cu tnm on de fen se . " 18

Som e have a rgued  that the Miller case sh ou ld  be read n a rrow ly , since ev i­
dence o f  a m ilita ry  use can be shown as a m a tte r o f  (act fo r  must k inds o f 
w eapons . 10 H ow eve r, fe d e ra l cou rts a fte r  Millrr have le ad  the decis ion as 
re q u ir in g  a show ing  that the cha llen g ed  leg is la tion  a c tu a lly  in te rfe red  w ith 
the state m ilit ia . U n d e r th is s tand a rd , Second A m endm en t cha llenges to 
fe d e ra l gun  c o n t ro l le g is la t io n  u n ifo rm ly  have been re jected .-'"

F u r th e r , even if the Second A m endm en t w ere to lie  in te rp re ted  to re fe r  
to  an "u n o rg an ize d  m ili t ia ,"  it  w o u ld  no t fo llow  that (am g ress w ou ld  be 
b a rred  from  reg u la t in g  the o w n e n h ip  o f  handguns. Such reg u la t io n  would, 
s t i l l be c o n s titu t io n a l un less handguns w ere regarded  as "A rm s "  w ith in  the 
m ean in g  o f  the Second A m endm en t. I t  appea rs in itc ad  that the “ A n u s "  c f 
the m ilit ia  w ere unde rs tood  to  consist o f  r if le s  and  muskets.

In  a d d it io n  to the c on s titu t io n a l p ro v is ion s  an ti o ld  state statutes q u o ted  
tn United States v. Miller21 and  o th e r  secondary sources ,2 2  th e re  a rc  a n um ­
b e r o f  e a r ly  cases con s id e rin g  w he th e r handguvts are "A rm s"  w ith in  tlie  
m ean in g  o f  the Second A m endm en t. W h i le  the decisions a rc  no t u n ifo rm , 
the w e igh t o f  a u th o r ity  is th a t h andguns d o  n o t constitu te  such “ A rm s . " 22

T h is  p o s ition  is m ost e ffec tive ly  expressed in  Slate v. Workman?* where 
the S up rem e  C ou rt o f A pp ea ls  o f  W est V irg in ia  w ro te :

“ . . . in  rega rd  to the k in d  o f  a rm s re fe r re d  to in the am endm en t, 
i t  m ust he h e ld  to r e fe r  to the w eapons o f w a rfa re  to be use:! by the 
m ilit ia , such as swords, guns, r ifle s , and  muskets,—arm s to be used in 
d e fen d in g  the state and  c iv il lib e r ty ,—and  no t to p is io b , bow ie-kn ives
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b ra si kn u ck les , b illies , an d  such o th e r  w ca|x>us as a i r  ,iv>aily em ­
ployed  in  braw ls, s tree t fights, d u e ls , a n d  affrays, a n d  a re  o n ly  liab itu - 
ally carrier! by b u llie s, b lack g u ard s , a n d  d e sp e ra d o e s , to th e  te r ro r  of 
th e  c o m m u n k y  a n d  th e  in ju ry  o l th e  s ta te ."  23

T liu s , in  o u r  view , th e  Second  A m e n d m e n t poses n o  b a r r ie r  to  co n g ress io n al 
e fforts to  re d u c e  th e  te r ro r  o l th e  c o m m u n ity  a n il  th e  in ju ry  o l th e  s ta te "  
by p ro h ib it in g  d ie  p r iv a te  possession o l h a n d g u n s .

B. Docs Congress Have Power to Regulate the Manufacture, 
Possession and Hale of A ll HandgunsJ

W h ile  several co n g ress io n al pow ers c o u ld  be in v o k ed  in  sup |> ort ol g u n  
c o n tro l le g is la tio n ,20 ju s tif ic a tio n  is o rd in a r i ly  lo u iid  m u le r  ( j»ngrcv*‘ jmiwct 
to re g u la te  in te r s ta te  a n ti  (o rc ig n  com m erce.'-'" T h ere  can  !>o no  se rio u s d is­
p u te  lh a t  c e r ta in  k in d s  o i  g u n -re la te d  a c tiv itie s—lo r  e x am p le , in te r s ta te  sales 
o f firearm s—c an  be re g u la te d  u n d e r  th e  c o iin n e ite  t la u se . H ie  d isa g ree m e n ts  
arise  o v er how  fa r C ongress m ay go in r e g u la tin g  local g u n  .u t i l i t y  u n d e r  its 
p o w e r to  re g u la te  m a tte rs  "a ffe c tin g "  co m m erce .

In  U nited  States v. llass , 2 S  th e  S u p re m e  C o u r t  r c m t t ly  a v o id ed  a c o n s titu ­
tio n a l issue c o n c e rn in g  18 U .S.C. § 120 2 , w h ich  p ro h ib its  tlie  t r a n s p o r ta tio n , 
re c e ip t o r  possession o l  g n u s  by fe lons, by h o ld in g  th a t p io o l tli.it th e  p ro ­
h ib ite d  c o n d u c t in  c a d i  ease was iri co m m erce  o r  a ile tte tl  1 o u u iie r te  was re ­
q u ire d  by th e  s ta tu te , i’r io r  co u rts  o l  a p p e a ls  tle tis iu u s  h ad  d ille te tl as to 
w h e th e r  t ita t s ta tu te  was a  c o n s t itu t io n a l  exerc ise  o l d ie  to i iu m 'ir c  p o w er 
w ith o u t  su c h  p ro o f .29

H ow ev er, in  Perez v. U nited  States,30 a case d e c id e d  sh o rtly  lie fo rc  d ie  
Hass rase, d ie  S u p rem e  C o u r t h ad  la id  tlie  g ro tu u lw o tk  lo r tlie |>owcr to 
c rea te  a fed era l c r im in a l law  u n d e r  tlie  co m m erce  c lau se , flic* I’ercz  case 
c o n ce rn ed  d ie  c o n s t itu t io n a lity  o f a  p ro v is io n  in  1 1 tie: 11 o l tlie  C o n su m e r 
C re d it  P ro te c tio n  A ct. 18 U .S.C. §§ 891 ct icq ., m ak in g  lo a iis lia ik in g  a fed ­
e ra l c rim e. In  h o ld in g  th a t  Perez  h a d  b e en  law fu lly  c o n v ic ted  d e sp ite  d ie  
ab sen ce  of p ro o f o f d ie  effect o f h is c o n d u c t o n  co m m erce , th e  C o u rt c ited  a 
v a r ie ty  o f re p o rts  a n d  s ta tis tic a l s tu d ie s  p ro v id in g  e v id e n tia ry  su p p o r t  for 
th e  co n g ress io n al f in d in g  th a t ,  in  tlie  a g g reg a te , lo a n s h a rk in g  h a d  a n  effect 
on  com m erce . I t  co n c lu d ed , th e re fo re , d ia l  C o n g ress c o u ld  p ro h ib it  tlie  p rac ­
tice  reg ard less o f d ie  e x te n t  to  w h ich  th e  ac tiv itie s  o f eacli p a r m il l . 1; lo a n ­
sh ark  m ay have  affected  com m erce .

A n  e x a m in a tio n  o f Perez a n d  its p ro g en y , a n d  of o i l ie r  fed era l c rim in a l 
leg isla tio n  re g u la tin g  locai ac tiv ity , p o in ts  o u t  w h a t m ay have  Ictl d ie  Su­
p re m e  C o u rt to  tak e  a very n a rro w  ]x>sition in  th e  ffti.tt case, nam ely  th e  hick 
of a n y  su b s ta n tia l  leg is la tiv e  find ings. In  Perez, th e  C o u rt [n il g re a t em ­
ph asis  011 th e  fin d in g s m ad e  by C ongress o f  d ie  im p a c t o f lo an  sh a rk in g  011 
in te rs ta te  com m erce, even  as a  locai ac tiv ity , a n d  on d ie  very su b s ta n tia l  ev i­
d e n ce  w h ich  was a v a ilab le  to  C o n g ress to  s u p p o r t  d iose  find ings. In  Bass, in  
c o n tra s t , th e re  was v ir tu a lly  no  leg isla tiv e  h is to ry  to g u id e  .h e  C o u r t in  its 
in te rp re ta t io n  o i co n g ress io n a l in te n tio n s .

T h e  im p lica tio n  o f  th e  l im ita t io n  o n  C o n g ress ' a tte m p te d  exercise  of



p o w er in th e  Bass ease is th a t  if g u n  co n tro l leg is la tio n  is su p p o rte d  by sul>- 
s ta n tin l d o c u m e n ta t io n  a n d  ca re fu lly  d ra w n  co n g ress io n al find ings c o n c e rn ­
in g  tlie  effecis o f th e  p ro sc rib ed  a c tiv ity  on  in te r s ta te  com m erce  g en era lly , 
th e  S u p re m e  C o u rt w o u ld  su s ta in  tlie  exercise  o f oow er u n d e r  tlie  com m erce 
c lause  even  if th e  a c tiv ity  o f  specific in d iv id u a ls  v /crc p u re ly  local in  n a tu re .

In  a n u m b e r  o f eases in v o lv in g  fed era l g u n  c o n tro l leg isla tio n  aris in g  
a f te r  Bass, c o u rts  have  fo llow ed  Perez to  u p h o ld  th e  (sower o f C ongress to 
re g u la te  firea rm s fe lo n ies  w ith o u t a sh o w in g  in each  case o f a nex u s w ith  in ­
te rs ta te  co m m erce .* ' In  U nited  Slates v. N e lso n 33 th e  F ifth  C irc u it  affirm ed 
a co n v ic tio n  u n d e r  18 W.S C. § <)23(a)(f)). w hich p ro h ib its  the  m ak in g  o f false 
s ta te m e n ts  in  c o n n e c tio n  w ith  th e  a c q u is it io n  of a firearm , in  sp ite  o f a fa il­
u re  to  show  a n e x u s  b e tw een  th e  d e fe n d a n t's  false s ta te m e n ts  to  th e  gun  
d e a le r  a n d  in te r s ta te  com m erce . A lth o u g h  tlie in d iv id u a l ac tiv ity  was c learly  
iocal, th e  c o u rt  fo u n d  th a t u n d e r  Perez th e  C o n g ress  d o cs have  th e  p o w er to 
re g u la te  a n  in tra s ta te  ac tiv ity , an  iso la ted  in s tan c e  of w hich  m ay have no d i­
rect c o n n e c tio n  w ith  in te rs ta te  com m erce, lie tau sc  th a t  in tra s ta te  ac tiv ity  in 
th e  ag g reg a te  does im pose  a b u rd e n  o n  in te rs ta te  com m erce.**

T h e  d ec is io n  in N elson  leaves o p e n  th e  q u e s t io n  w h e th e r C ongress lias 
tlie p o w er u n d e r  th e  Perez th eo ry  to  re g u la te  possession o f a firearm . It cou ld  
lie a rg u ed  th a t  th e  m a n u fa c tu re  a n d  sale of firea rm s p re sen ts  a s tro n g e r  case 
fc r fed era l re g u la tio n  since a p o te n tia l  im p a r t  o n  in te rs ta te  co m m erce  is 
d isce rn ib le , w h ile  possession o f a fit c a r  111 co u ld  be an  e n tire ly  a n d  p e rp e tu a lly  
local ac tiv ity  in  a g iven  in stan ce . Such an  a rg u m e n t ign o res th e  ag g reg a te  
effect o n  co m m erce  o f a su b s ta n tia l  n u m b e r  o f  p e o p le  possessing firearm s. 
In  an  a n a lo g o u s  s i tu a t io n , re g u la tio n  o f  th e  possession of n arco tics a n d  o th e r  
c o n tro lle d  su b s ta n c es  u n d e r  21  U .S.C . §§ R |t  a n d  8 | |,  a n d  p red ecesso r s ta ­
tu te s . co u rts  have  u p h e ld  d ie  re g u la tio n  w ith o u t a show ing  in  each ease of 
a n ex u s w ith  in te rs ta te  com m erce.

In  Deyo  v. U nited  Slates,3* for e x am p le , tlie N in th  C ircu it affirm ed a c o n ­
v ic tio n  fo r possession a n d  sale of a d ru g  ag a in st th e  c o n te n tio n  of th e  d e ­
fe n d a n t th a t  th e  c o n v ic tio n  was in v a lid  Isecausc th e re  had  been no  p ro o f  of 
a c o n n e c tio n  b e tw een  tlie  d e fe n d a n t 's  ac tiv ities  a n d  in te rs ta te  com m erce. 
T h e  c o u rt  d e sc rib e d  a t le n g th  th e  co n g ress io n al fin d in g s s u p p o r t in g  fed era l 
co n tro l-o f th e  possession of these  d ru g s. T h e  c o u rt co n c lu d ed  th a t effective 
in te rs ta te  re g u la tio n  was no t possib le  if  in tra s ta te  tran sac tio n s  w ere n o t also 
regu lated .**

T lie  c o n c lu s io n  to  b e  d ra w n  from  tlie  n a r to t ic s  possession eases i< th a t  if 
it can  be show n  th ro u g h  p ro p e r  congress io n al fin d in g s th a t possession of 
h a n d g u n s  as a class o f a c tiv ity  lias a n  effect o n  in te rs ta te  com m erce, th en  
in d iv id u a l possession co u ld  lie leg itim a te ly  prose rilscd w ith o u t any  sh o w in g  
in each  ease o f a n ex u s w ith  in te r s ta te  tn m in e rc e , n o tw ith s ta n d in g  th a t  a 
p a r tic u la r  w e ap o n  h ad  n e v e r  Isccn in  in te rs ta te  com m erce . In d ee tl it is the  
|>osscssion o f  h a n d g u n s  th a t ra n  lie view ed as  b e in g  re sp o n sib le  fo r th e ir  
m a n u fa c tu re , im p o r ta tio n  a n d  sale. T im s , if u n d e r ta k e n  a f te r  ro n g ress io n a l 
find ings o f effect on  in te rs ta te  t o u t t u r n r  based  o n  su b s ta n tia l in v es tig a tio n , 
fed era l leg is la tio n  b a n n in g  tlie  m a n u fa c tu re , sale  a n d  possession of h a n d g u n s  
w o u ld  in o u r  view be a u th o riz e d  by th e  com m erce  clause .
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OFFICE OF THE MUNICIPAL ATTORNEY

M,ay 6, 3 985

Me mbers of the Hous e J u d i c i a r y  C o m m i t t e e  

Re: SJR 39

The M u n i c i p a l i t y  d o e s  not o p p o s e  a c o n s t i t u t i o n a l  a m e n dment that 
r e d o iiin.es the "right to bear arms" as a p e r s o n a l  right vested in 
each c i t i z e n  of the state. We are v e r y  c o n c e r n e d  howeve r with 
the way in v;hich the m e a s u r e  is n o w  drafted. O u r  concerns are 
baaed on tlie fact that the p r e s e n t  language, q u i t e  arguably, 
w ould not p e r m i t  the state .or a m u n i c i p a l i t y  to r e g u l a t e  either 
the type of arms p o s s e s s e d  or the m a n n e r  and circu m s t a n c e s  of 
p o s s e s s i o n .

While the v e r s i o n  p a s s e d  by the S enate c l e a r l y  a l l o w s  regulation 
of the use of arms, m a n y  e x i s t i n g  laws d o  n ot r e l a t e  to the 
simple u s e - of a weapon, but rather  to its f u n c t i o n  and to the 
m a n n e r  and c i r c u m s t a n c e s  in w h i c h  it is poss es s e d .  Public safety 
concerns d emand that the state l e g i s l a t u r e  and local assemblies 
be perm itted to ban c e r t a i n  types of arras such as bombs, hand 
grenades, m a c h i n e  guns, silencers, s a w e d -off s h o t g u n s  and bullets 
designed to p ierce p r o t e c t i v e  d e v i c e s  worn by law enforcement 
officials. We b e l i e v e  likewise that the c o n s t i t u t i o n  should p e r­
mit  the L e g i s l a t u r e  to bar the p o s s e s s i o n  of a r m s  by certain 
classes of c o n v i c t e d  crimina ls, i ntox icated or m e n t a l l y  disturbed 
persons. Finally we feel it is es sential to c o n t r o l  the c i r­
cumsta nces in w h i c h  o t h e r w i s e  lawful w e a p o n s  are possessed by 
limiting the c a r r y i n g  of c o n c eale d weapons, the possession of 
loaded firear ms on licensed premises, the p o s s e s s i o n  of a firearm 
by a m i n o r  w i t h o u t  p a r e n t a l  consent, et cetera. We reiterate the 
p o s ition taken by A t t o r n e y  G e n e r a l  Harold Brown in his March 26, 
1986 letter r e g a r d i n g  S J R  39:

These s t a t u t e s  [that w o u l d  be i n v a l i d a t e d  by 
S J R  39] serve an i m p o r t a n t  p ublic s a f e t y  f u n c­
tion by c a r e f u l l y  r e g u l a t i n g  the p o s s e s s i o n  of 
e s p e c i a l l y  d a n g e r o u s  w e apons or w e a p o n s
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carried in an e s p e c i a l l y  d a n g e r o u s  m a n n e r  or 
place. If the legislature does not intend to 
render these statutes u n e n f o r c e a b l e ,  nor to 
foreclose a future l e g i s l a t u r e  from adopt i n g  
s i milar p r o v i s i o n s  (pr ohibiting p o s s e s s i o n  of 
loaded f i r earms in a c h u r c h  or on school 
g r o u n d s  for example), then the l e g i s l a t u r e s  
intent to c o n t i n u e  to a l l o w  a r e a s o n a b l e  r e g u­
lation by law should be m a d e  clear.

The c l a r i t y  of intent referred to by the A t t o r n e y  G e neral m u s t  be 
e m b o d i e d  in the m e a s u r e  itself. O t h e r w i s e  both sta te and 
M u n i c i p a l  p r o s e c u t o r s  will face a f l u r r y  of legal c h a l l e n g e s  by 
those c h a r g e d  with w e a p o n s - r e l a t e d  offenses.

In conclusion, we urge that if the c o m m i t t e e  does not intend to 
invalidate existing statutes and o r d i n a n c e s  regula ting the type 
of arms that m a y  be possessed, and the c i r c u m s t a n c e s  of 
p o s s e s s i o n ,  then it m u s t  embody this intent c l e a r l y  w i t h i n  the 
a m e n d m e n t  that is o f f e r e d  to the v o t e r s  for r a t ifi cation.

A n c h o r a g e  Police D e p a r t m e n t
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F e b ruary 25, 1986

TO: M e nbers of the Senate J u d i c i a r y  Committee

Re: Senate Joi nt R e s o l u t i o n  No. 39

The proposed a m e n d m e n t  to Arti cle 1, S e c t i o n  19 of the State 
C o n s t i t u t i o n  set forth in Senate Joint Resolu t i o n  No. 39 could, 
in its original form, p r e c l u d e  the r egula tion of c o n d u c t  w h i c h  
has t r a d i t i o n a l l y  been c o n s i d e r e d  to be criminal. Of p a r t i c u l a r  
c o n c e r n  is the clause b e g i n n i n g  on line 15 which s p e c i f i e s  
"...personal d e fense and for the d e fense of family, p r o p e r t y ...". 
This provisio n could be read to invalidate all existing state and 
m u n i c i p a l  laws g o v e r n i n g  the use of firearms for s e l f - d e f e n s e  and 
the defense of property. Histori cally, the right to use firearms 
to protect self, family, and p r o p e r t y  has been curtailed. The 
amend m e n t  in its p r e s e n t  form would cast doubt on the v i a b i l i t y  
of continued r egulation of such items.

The amendment, in its p r e s e n t  form, would also have the likely 
affect  of nullify ing state and m u n i c i p a l i t i e s  lav/s reg ulating the 
possessio n of firearms. This  is because of the d e l et ion of p r o­
visions referencing a "well r e g u lated militia." Histor i c a l l y ,  
the courts have interpreted that phrase as crea ting not a p e r­
sonal right to bear arms, but rather a right of the state to 
m a i n t a i n  a militia. The d e l e t i o n  of that p hrase w o u l d  cast d o u b t  
on the v a l i d i t y  of all p r e v i o u s  court d e c i s i o n s  p ertaining  to the 
interpretati on of s e ction 19, and a similar provision of the 
Federal Constitution. With the d e l e t i o n  of that body of law, the 
phrase "shall not be infringed" would take on a w h o l e  new 
meaning. Thus, the state and local g o v e r n m e n t s  could lose the 
ability to regulate such a c t i v i t i e s  as the carrying of c o n c e a l e d  
w e apo ns and the o b l i t e r a t i o n  of serial numbers on firearms.

Tl.a p r o v i s i o n  could e a s i l y  be a m e n d e d  so as to affirm the right 
of ths individual to own and p o s s e s s  firearms (as opposed to the 
right of the state to m a i n t a i n  a militia) w i t h o u t  pre clu d i n g  the 
L e g islatur e's a b i lity to p r e s c r i b e  certa in condu ct with r e spe ct
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to the use and p o s s e s s i o n  of de adly weapons. First, I would p r o­
pose a change to line 15 w h e r e b y  the term "personal" would bi 
replace d by "lawful" and the phrase "and for the defense" he 
r e p l aced by the p hrase "of self". In addition, line 17 should be 
changed  by adding l a n g u a g e  after the term "city'1 w h i c h  would read 
"...except that the asar.ner in which arms are p o s s e s s e d  m a y  be 
subject to reasonable r e g u l a t i o n s  d e s i g n e d  to p r o t e c t  the public 
s a f e t y " .

In addition, if the C o m m i t t e e ' s  intent is m e r e l y  to establish a 
p e r sonal right to the o w n e r s h i p  and p o s s e s s i o n  of firearms and 
not to o v e r t u r n  e x i sting laws gove rning the use of firearms, then 
such intent should be p l a i n l y  set forth in a p e r m a n e n t  report 
that will serve in the future to guide the courts. F u r t h e r m r ; e , 
if the additio nal l a n g u a g e  I have s u g g ested is added to the 
amendment, the C o m m i t t e e  report should c l a r i f y  the Committee's 
intent by specifying that the a b ilit y of state  and local g overn­
men t  to impose r e a s o n a b l e  regulati ons on the possession of 
firearms would include laws curta i l i n g  the p o s s e s s i o n  of c o n­
cealed w e a p o n s  or w e a p o n s  that have altered i d e n t i f i c a t i o n  marks, 
but would not include the rxjht of the state or local government 
to enact an outright ban on the o w n e r s h i p  or p o s s e s s i o n  of arms.

Very truly yours,

DEPART M E N T  O F  LAW

Jerry W e r t z b s u g h e r  
Municipal A t t or ney

jWjgml
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Rei S.J.R. 39 

Dear S e n a t o r  Fischer:

You have asked for the D e p a r t m e n t  of Law's comments 
upon the currant language of S.J.R* 39, a r e s o l u t i o n  p r o p o s i n g  
an a m e n d m e n t  to A r t i c l e  I, sec. 19 o f  the s t a t e  constitution, 
r e l a t i n g  to a c i t i z e n’s right to k e e p  and b e a r  arms. A* I  
u n d e r s t a n d  it, S.J.R. 39, as a m e n d e d  o n  .the Senate floor 
yesterday, provides that art. I, sec. • 19 o f  the Ala s k a  
C o n s t i t u t i o n  will be amended to tr u li

SECTION 19. RIGHT T O  K E E P  AND BliAR ARKS. T h e  
JA WELL**REGULATED M I L I T I F b e I M  N E C E S S A R Y  TO ¥I?J 
SECURITY O F  l\ FREE STATE, THE? r i g h t  o f  e a c h  
cltisfen of state f.THE PEOPLE) to keep a n d
bear arms ~for~~TawiuI d e f e n s e  o f self, family.

• p r o pa.vty, ayuT~tEc staW '  and f o r  lawful hunting. 
r ecreation, and ot h e r  law f u l  p u r p o s e s . shall n o t  
^eTTr:fringe(TUy* aHjitate o r ~ b y  a b o r o u g h  or city 
of the s t a t e . *“# * * *
.¥f« are concerned' that the ■ lang u a g e  presently 

c o n t a i n e d  in S.J.R 39 might a l l o w  l a t n r  c o n s t i t u t i o n a l  •
c h a l l e n g e  to some e x i sting state statutes. P r e sent law, for 
example, prohibits a co n v i c t e d  fe l o n  f r o m  p o s s e s s i n g  a 
c o n c e a l a b l e  firearm, prohibit*? p o s s e s s i o n  o f  c e r t a i n  w e a p o n s  
such i ii bombs, h a n d  grenades, wilancers, a n d  sawed-off snot 
guns, prohibits pos s e s s i o n  of a f i r e a r m  w h i l e  intoxicated, or
the di s c h a r g e  of a f i r e a r m  from, on, o r  across? a  highway, tbe 
c a r r y i n g  of a con c e a l e d  weapon, p o s s e s s i o n  o f  a loa d e d  firearm
o n  licen s e d  premises, o r  p o s s e s s i o n  o f  - e f i r e a r m  b y  a mi n o r  
w i t h o u t  parental consent. (See AS x l . 51,209-*.220.)• . . . • •

These statutes serve* an i m p o r t a n t  p u b l i c . safety 
f u n c t i o n  by c a r efully regulating fcft© p o s s e u m i c n  oi e s p ecially 
d a n g e r o u s  weapons or w e a p o n s •c a r r i e d  in. an e s p e c i a l l y  d a n gerous 
m a n n e r  o r  place. If the legislature d o e s  n 6 t  Intend to rend e r
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these. :«tatutei ;^nen£okDeahl«;./nop :. £ordc.l6a« v' f u t u r e  ;
! 1hcj4 h intiurT! * from  • adbnfr:' net •• • fliTnllaVv *. nnn . .

allow reasonable ‘regu l a t i o n  b y  law shou l d  . b o  m a d e  clear. T h e  .

Johs i b i l i t y  that the l a n guage p r o p o s e d  in S.J.R. 39 btjuld be 
n t e r p r a t e d  «.i invalidating soma p o r t i o n s  of A l a s k a ' *  present 

•criminal code is a ‘ real cne.’ . Sqe, for example,. .State, v. 
.Kessler* 614. P . 2d 94 (Ore. 1980), a n d  S t a t e  v. D*lcrido. . 6 ^  ' 
O T T T o  (Ore. 1984). . ------- “ ----  \i 1. ■. * * * • •

w e  bcliave that* any- p o s s i b l e  \ a m b i g u i t y‘ cbuld. be.' 
e l i m i n a t e d  by thvv a d d i t i o n , 'a t  the a n d  o f  the c u r r e n t  language, 
o f  the p h r a s e  "except tha^...'the m a n n e r  o f  k e e p i n g  and bear i n g  
arms m a y  be regulated b y  law."1 T h i s  s u g g e s t e d  language is 
based upon similar p r o v i s i o n s  in the c o n s t i t u t i o n s  o f  oevoral 
Other states, including F l o r i d a  (art. 1, sac. 8), G e o r g i a  (art. 
Z, sec. 1), and U t a h  (art. Z, seo. 6). T h e  a d d i t i o n  of this 
clause w o u l d  make it c l e a r  that, a l t h o u g h  a c i t i z e n ' s  basic 
right to keop and b e a r  arms m a y  not b« infringed, reasonable 
and appropriate r e g ulation of the m a n n e r  in w h i c h  arms ate k e p t  
or bo r n e  (i.e., p o s s e s s i o n  b y  felons, b y  minors, in a bar, 
while intoxicated, etc.) is not ai. i n f r i n g e m e n t  on an 
i n d ividual's c o nstitutional right. Mr. R u p o  Andrews, Alaska 
yield Represen t a t i v e  for the N a t i o n a l  R i f l e  A s s ociation, has 
indicated that his o r g a n i z a t i o n  w o u l d  not o b j e c t  tc the
inclusion of this A d d i t i o n a l  language in S.J^R* 39. 1 also
suggest t h a t  you consider r e t a i n i n g  the l a n g u a g e  in the pres e n t  
constitu t i o n a l  provision "the p e o ple," r a t h e r  than chan g e  it to 
"each c i t i z e n  of the state." State c o n s t i t u t i o n a l  provisions 
have t r a ditionally r e c o g n i z e d  the equal righ t s  of all resident* 
of the state, regardless of the res i d e n t ' s  n a t i o n a l  origin*

A carefully d r a f t e d  a m e n d m e n t  w o u l d  minim i s e  the
p o s s i b i l i t y  that, should the p r o p o s e d  c o n s t i t u t i o n a l  amendment 
be adopted) a criminal d e f e n d a n t  w o u l d  l a t e r  b e  able to argue 
that a c r i m i n a l  weapons m i s c o n d u c t  stat u t e  is uncons t i t u t i o n a l  
because it violates his r i g h t  to kaap a n d  b e a r  arms und e r  art*
I, sac. 19 of the state constitution.

Sincerely, *

Earold N. Brown 
Attorney General

HKBiGAKagb-13s
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Bill Sheffield, Governor
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The Hon orable M. Mik e M il ler 
A l a s k a  State Legislature 
P.O. Box V
Juneau, A l a s k a  99811 

Dear Representa tive Miller:

Y ou have asked this office to comment upon the effect 
of "legislative intent" language cu rrently c o n t ained in a
resolu tion n o w  under c o n sider ation by the House Judi ciary 
Committee: CS SJR 39 (Jud) am. This resolution, if passed,
w o u l d  place a p r o posed co nst i t u t i o n a l  am endment b e f o r e  the 
voters at the next general election. The re sol u t i o n  contains 
an a m e n d ment to art. I, sec. 19 of the state constitution,
r elating to a citizen's right to keep and bear arms. The 
stated purpose of the p r o p o s e d  a m e n dment is to e s t a b l i s h  that 
the right to keep and bear arms under the state c o n s t i t u t i o n  is 
an individual right, rather than a collective one.

T he p r o p osed c o n s t ituti onal amend ment n o w  states that 
a cit izen's right to keep and bear arms "shall not be infringed 
by the state or by a b o r o u g h  or city of the state." D uring
consi d e r a t i o n  of CS SJR 39 (Jud) am on the Senate floor Senator
Vic F i scher p r o p o s e d  an am endment w h i c h  w o u l d  have added the 
p hrase "except that the m a n n e r  of keeping and b e a r i n g  arms m ay 
be r e g u lated  by law." This p r o posed amendment was r e j ected by 
the Senate on a vote of 16 to 2. See Senate Journal, M arch 26, 
1986, at pp. 2166-2167. The J u d i ciary C o m m ittee v e r s i o n  of the 
resolution, adopted w i t h  a m e n d ment by the Senate, c ontains a 
section e n t i t l e d  "legislative intent." Section 2 of CS SJR 39 
(Jud) am now provides, in part, that the p r o p o s e d  c o n s t i t u­
tional a m e n dment "should not be construed to precl u d e  the 
regula t i o n  of the m a n n e r  ir w h i c h  arms may be borne, carried, 
or used."

We are conce rned that the language presen tly 
c o n t ained  in CS SJR 39 (Jud) a m  m i g h t  a l l o w  later c o n s t i t u­
tional challen ge to seme exis ting state statutes. P r esent  law, 
for example, pr ohibits a c o n v icted felon from p o s s e s s i n g  a 
concealable firearm, pro hibits p o s s e s s i o n  of certain weap ons 
uch as bombs, hand grenades, silencers, and sawe d-off shot 

guns, prohibits p o s s e s s i o n  of a firearm w h i l e  intoxicated, the 
discharge of a firearm from, on, or across a highway, the 
c a r rying of a concealed weapon, posses s i o n  of a loaded firearm
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on licensed premises, or p o s s e s s i o n  of a f i r earm by a minor 
wi t h o u t  parental  consent. (See AS ll.61.200-ll.ol.220.)

These statutes serve an im portant p ublic safety 
function by r estrict ing the p osse ssion of espec i a l l y  dangerous 
weapons or w e a p o n s  carried in an especiall y dange rous m a n n e r  or 
place. If the legislature does not intend that the proposed 
amendment of art. I, sec. 19 w o u l d  render these statutes
unenforceable, nor foreclose a future le gislature from adopting 
similar p r ovisions (prohibiting p osse ssion of loaded firearms 
in a church or on school grounds, for example) , then the 
legislature's intent to continue to all ow reasonable  regulation 
by law should be made clear.

It may be that the Senate, in reje cting the amendment 
propose d by Senator F i scher but adopt ing section 2 of CS SJR 39 
(Jud) am, b e l iev ed that it was not neces s a r y  to explicitly
state in the pro po s e d  constitutio nal provision that regulation 
of firearms by law is allowed, as this point is included in 
their "legislative intent" language. As a general rule,
however, a m e a s u r e  wi ll be enforced  ac cording to the plain
me aning of the language on its face. 2A C. Sands, Su-.herlana 
Statuto ry Constr u c t i o n  § 45.02 at 4 (4th ed. 1984); W i lson v . 
M u n i c i p a l i t y  of A n c h o r a g e , 669 P . 2d 569, 571 (Alaska 1983). It 
is a "fundamental pr inciple of statutory i n t e rpretatio n ... 
that a statute means wha t its language reasonably convoys to 
o t h e r s . .." N o r t h  Slope Eorough  . Sohio P e t r o l e u m  C o r p . . 585 
P . 2d 534, 540 (Alaska 1978); Souch Central H e alth  P l a nning v. 
Commissioner, Dept, of Administration, 628 P . 2d 551, 553
(Alaska 1981) . 1/

W hile the courts in A l a s k a  may consider a measure' s 
legislative h i s tory to the extent it may assist the court in 
correctly i n terpreting  the measure, a legislative committee 
report or formal statement of legislative intent may not be 
used to give the statute a m e a n i n g  not fairly contained w ithin 
its words. Chicago. M . , St. P. & P. R. Co. v. A c m e  Fast 
F r e i g h t , 336 U.S. 465, 93 L . E d . 2d 817, 69 S.Ct. 692 (1949);
North Slope B o r o u g h , 585 P . 2d at 540.

1J  A l t h o u g h  general rules of legal int erpretation  are most 
often expre s s e d  in the cont ext of statutory interpretation, the 
same rules apply to the interpretation of legislative 
resolutions and cons titutional amendments. 1A C. Sands, 
Suther land Statutory C o nstruction  § 29.08 at 500 (4th ed. 
1985) .
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W h e n  a re viewing court decides that it m u s t  consider 
the legislature's intent in o rde r to constr ue a provision, the 
text of the m e a s u r e  itself is still c o n s i d e r e d  the best 
evidence of legislative intent. See 2A C. Sands, Sutherla nd 
Statutory C o n s t r u c t i o n  § 46.03 at 82 (4th ed. 1984) and the 
cases cited there. Where the terms of a p r o v i s i o n  are clear 
and straightforward, the intent of the legislature w i l l  be 
based on those terms, even if the a p p arent intent conflicts 
w i t h  a statement of legislative intent or a c o m m itt ee report. 
See Caminetti v. United S t a t e s , 242 U.S. 470, 61 L.Ed. 442, 37 
S.Ct. 192 (1917) and 2A C. Sands, S u t h e r l a n d  Statutory
Constr u c t i o n  § 48.06 at 308 (4th ed. 1984).

In C o m m e r c i a l  Fisheries Entry C o m m i s s i o n  v. A p o k e d a k , 
680 P . 2d 486 (Alaska 1984) Apokedak, relying  upon legislative 
intent language contain ed in the "preamble" to the Limite d 
E ntry Act, urged the state supreme court n ot to adopt a literal 
construction of the act. The court refused to a dopt the 
interpretation suggested by Apokedak, stating: "a statutory
p reamble .„. can neith er restrain nor extend the m e a n i n g  of an 
unambiguous statute; nor can it be used to c reat e doubt or 
uncertainty w h i c h  does not o t h e rwis e exist." 680 P . 2d at 488, 
n.3. Thus, to the extent that language c o n t a i n e d  in the
"legislative intent" section of CS SJR 39 (Jud) a m  conflicts 
w i t h  the plain m e a n i n g  of the terms of the constitut ional 
provision, it is the constitutio nal language w h i c h  will 
c o n t r o l .

The courts may also c onsider the h i story of
legislative action taken on a given m e a sure w h e n  d etermi ning 
legislative intent. Generally, the rejection of a proposed 
amendment indicates that the legislature did not intend the 
bill to include the provisions embodied in the rejected
amendment. Lapina v. W i l l i a m s , 232 U.S. 78, 58 L.Ed. 515, 34 
S.Ct. 196 (1914); U n ited States v. Great N o r t h e r n  R a ilw ay Co., 
287 U.S. 144, 155, 77 L.Ed. 223, 53 S.Ct. 28 (1932); 2A C.
Sands, Su therland Statutory C o n s t r u c t i o n  § 48.04 at 302, 
§ 48.18 at 341 (4th ed. 1984). Thus, a r e v i ewi ng court may 
well conclude that if the legislature had intended to allow the 
continued regulation by law of some aspects of a p e r son's right 
to possess arms it w o u l d  have adopted the language p r o p o s e d  by 
Senator Fische r during the Senate's c o n s i d e r a t i o n  of the 
resolution. See, e . g . , N orth Slope B o r o u g h , 585 P . 2d at 541; 
W i l s o n , 669 P . 2d at 571.

Perhaps the most important consid e r a t i o n  here is that 
in the case of a measur e (such as this one) w h i c h  is to be 
decided  by a vote of the electorate, de scri p t i v e  statements 
accomp a n y i n g  the p roposi tion are an important source of
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guidance for interpretation. 2A C. Sands, Sutherland Statutory 
C onstruction § 48.04 at 301, § 48.19 at 345 (4th ed. 1984);
State v. L ewis, 559 P . 2d 630 , 637-638 (Alaska 1977), cert.
d e n i e d , 97 S.Ct. 2943, 432 U.S. 901, 53 L . E d . 2d 1073.

Under art. XIII, sec. 1 of the A lask a Constitution, 
the lieutenant governo r is required to prepare a ballot title 
and a summary of the p r o’"- .sed constitu tional amendment. The 
election p a m p h l e t  p r e p a i d  pu rsuant to AS 15.58.010 must 
contain: 1) the text of tne propos ed constitu tional amendment,
2) the ballot title and summary prepared by the lieutenant 
governor, 3) "a neutral summary" of the p ropo sition p r e pared  by 
the L egisla tive A f f a i r s  Agency, and 4) advocatory statements 
for and against the p roposed amendment. AS 15.58.020(6).
Thus, although the resolutio n directs th. slative Affairs
A g enc y to "consider" the statement contai section 2 of CS
SJR 39 (Jud) a m  when prepa r i n g  its nev> nummary for the
ballot, this language will not appear on allot, and may
well not appear in the elections pamphlet. Siiu. , in the final 
instance, a r e v i ewing court wi ll look to the intent in the 
minds of the voters w h o  voted to adopt the constitutional 
amendment, the legislature's statement of its intent when 
placing the m e asure on the ballot has limited significance. 
L e w i s , 55° P . 2d at 637-638.

One of the main purposes of a constitution is to 
limit legislative power. O rdin a r y  acts of the legislature 
(i.e., statutes), w h e t h e r  a d o p t e d  before or after a given 
constitutional provision, cannot be given effect if the statute 
conflicts with a substantive provision in the constitution. 
Thus, an amendment to the constit ution may expressly, or by
implication, repeal e x i sting legislative enactments. Rhode 
Island v. P a l m e r , 253 U.S. 350, 64 L.Ed. 946, 40 S.Ct. 486
(1919); 1A C. Sands, Su ther l a n d  Statutory Construction  § 23.20 
at 387 (4th ed. 1985) . The p ossib i l i t y  that the language 
proposed in SJR 39 could be interpreted as invalidating  some 
portions of A l a s k a ' s  p r e s e n t  criminal code is a real one, as 
this has occurred in similar circumstance s in other states.
S e e , for e x a m p l e , State v. K e s s l e r , 289 Or. 359, 614 P . 2d 94
(1980) and State v. D e l g a d o , 298 Or. 395, 692 P . 2d 610 (1984).

P rincipals of both co mmon sense and responsible 
d r a ftsmans hip dictat e that a w e l l - d r a f t e d  statute or 
constitutional p r o v i s i o n  should reduce the need for disputes 
about interpretation. 2A C. Sands, Suthe r l a n d  Statutory 
C o n s truction § 45.02 at 5 (4th ed. 1984). Statement s of. 
"legislative intent" are not an adequate substitute for clear, 
unambiguous language in the proposed  constitu tional amendment. 
A  more precisely draf ted amendment w o u l d  minimize the
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possibil ity that, should the proposed consti t u t i o n a l  amendment 
be adopted, a criminal defen d a n t  w o u l d  later be able to argue 
that a crimi nal weapons m iscond uct statute is u n constit utional 
because it violates his right to keep and bear arms under 
art. I, sec. 19 of the state constitution.

A t t o rney General
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1 IN THE S E N A T E  BY THE J U D I C I A R Y  COMMITTEE

2 H O U S E  CS F O R  CS FOR SENATE J O I N T  R E S O L U T I O N  NO. 39 (Judiciary)

3 IN THE L E G I S L A T U R E  OF THE  STATE OF A L A S K A

4 FOU RTEENTH L E G I S L A T U R E  - S ECO ND SESSION

5 P r o p o s i n g  an a m e n d m e n t  to the Constitu-

6 tion of the State  o f  A l a s k a  r e l a t i n g  to

7 the right of a c i t izen to k e e p  and bear

8 a r m s . --

9 BE IT R E S O L V E D  B Y  THE L EGISL A T U R E  O F  T H E  STATE OF ALASKA:

10 * S e c t i o n  1. A r t i c l e  I, sec. 19, C o n s t i t u t i o n  of the State of Alaska,

11 is a m e n d e d  to read:

12 S E C T I O N  19. RIGHT T O  K E E P  A N D  B E A R  ARMS. The [A W E L L - R E G U L A T E D

13 M I L I T I A  B E I N G  N E C E SSARY TO T H E  S E C U R I T Y  OF A  F R E E  STATE, THE] right of

,4 a p e r s o n  [THE PEOPLE] to k e e p  and b e a r  arms for lawful p u r p o s e s  shall

15 n o t  be infringed.

16 * Sec. 2. L E G I S L A T I V E  I N T E N T .’ The l e g i s l a t u r e  intends that the emend-

7 me nt c l a r i f y  the A l a s k a  C o n s t i t u t i o n  b y  p r o v i d i n g  that the r i g h t  to keep

18 and b e a r  arms is an individual r i g h t  r a t h e r  than a collective right. This 

9 a m e n d m e n t  does not repeal or r e n d e r  u n c o n s t i t u t i o n a l  statutes such as 

° assault w i t h  a dangerous weapon or b e i n g  «. felon in posses s i o n  o f  a f i r e a r m

1 or s i milar laws, ordinances, or r e g u l a t i o n s  of m u n i c i p a l i t i e s  or i ns trumen-

2 talities of the state.

3 * Sec. 3. I n  the p repar a t i o n  of its n e u t r a l  s u m m a r y  under AS 15.58.020 

(6)(C), the L e g i s l a t i v e  Affairs A g e n c y  shall include sec. 2 of this r e s o l u­

tion.

* Sec. 4. T h e  amendment p r o p o s e d  b y  this r e s o l u t i o n  and sec. 2 o f  this 

r e s o l u t i o n  s h a l l  be placed b e f o r e  the v o te rs of the state at the n e x t  

g e n e r a l  e l e c t i o n  in conformity w i t h  art. XIII, sec. 1, C o nstitution o f  the 

S t a t e  of A l aska, and the election laws o f  the state.

#  -1- HCS CSSJR 3 9 (Jud)
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Or i g i n a l  sponsors: Rodey, Abood,
Bennett, et al

IN T H E  S E N A T E  BY THE J U D I C I A R Y  C O M M I T T E E

H O U S E  CS F O R  CS FOR S E N A T E  J O I N T  R E S O L U T I O N  NO. 39 (Judiciary)

IN THE L E G I S T A T U R E  OF T H E  S T A T E  O F  A LA SKA 

FO U R T E E N T H  L E G I S L A T U R E  - S E C O N D  SESSION

P r o p o s i n g  an amendment to the C o n s t i t u­

tion o f  the State of A l a s k a  re lating to 

the r i g h t  of a citizen to k e e p  and bear 

a r m s .

BE IT R E S O L V E D  BY THE L E G I S L A T U R E  OF T H E  S T A T E  O F  ALASKA:

* S e c t i o n  1. Article I, sec. 19, C o n s t i t u t i o n  of the S tate of Alaska, 

is a m e n d e d  to read:

S E C T I O N  19. R I G H T  T O  K E E P  A N D  B E A R  FIREARMS [ARMS]. The [A 

W E L L - R E G U L A T E D  M I L ITIA B E I N G  N E C E S S A R Y  TO THE S E C U R I T Y  OF A FREE 

STATE, THE] right of a ..citizen of the s tate [THE PEOPLE] to keep and 

bear f i r e a r m s  for lawful p u r p o s e s  [ARMS] shall not v e i n f r i n g e d  except 

that the ke eping, bearing, or use of f i r e a r m s  nay be r e g u l a t e d  by l a w .

* Sec. 2. T h e  amendment p r o p o s e d  b y  this resolu t i o n  shall be placed 

b e f o r e  the v o t e r s  of the s t a t e  at the n e x t  g e n e r a l  e l e c t i o n  in conformity 

with art. XIII, sec. 1, C o n s t i t u t i o n  of the S t a t e  of A l aska, and the e l e c­

tion laws of the state.

- 1 - HCS C S S J R  3 9 (Jud)
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Delivered to sponsor:

4 FOURTEENTH L#iSL»ioi-irj.xoi.v*-
5 P r o p o s i n g  a n  a m e n d m e n t  to the Constitu-

6 tion of the S t a t e  of A l a s k a  r e l a t i n g  to

7 the right o f  a citizen to k e e p  and. bear

8 a r m s .

ft BE IT RES OLVED B Y  T H E  L E G I S L A T U R E  O F  T H E  STAT E O F  ALASKA;

* Section 1. A r t i c l e  I, sec. 19, C o n s t i t u t i o n  of the S t a t e  o f  Alaska,

11 is a m e nd ed to read:

12 S E C T I O N  19. RIGHT T O  K E E P  A N D  B E A R  ARMS. The [A W E L L - R E G U L A T E D13 M I L I T I A  B E I N G  N E C E S S A R Y  T O  THE S E C U R I T Y  O F  A  F R E E  STATE, THE] right of

a p e r s o n  [THE PEOPLE] to k e e p  and b e a r  arms f or lawful p u r p o s e s  shall 

not be infringed.

* See. 2. L E G I S L A T I V E  INTENT. (a) In p r o p o s i n g  the a m e n d m e n t  to art. 

17 I, sec. 19, C o n s t i t u t i o n  of the State of Alaska, in sec. 1 o f  this resolu-

10 tion, the l e g i s l a t u r e  intends o n l y  that the a m e n d m e n t  p r o p o s e d  c l arify the

A l a s k a  C o n s t i t u t i o n  b y  p r o v i d i n g  that the r i g h t  to k e e p  and b e a r  arms, is an 

individual r i g h t  r a t h e r  than  a c o l l e c t i v e  right. The a d o p t i o n  of this 

a m e n dment s h o u l d  n o t  b e  c o n s t r u e d  to repeal or to render u n c o n s t i t u t i o n a l

22 statutes such as AS 11.41.200 or AS 11.61.200 or m u n i c i p a l  ordinances.23 (b) In the p r e p a r a t i o n  of its n e u t r a l  s u m m a r y  under A S  15.58.020

( 6 ) ( C ) , the l e g i s l a t i v e  A f f a i r s  A g e n c y  shall include the statement of

25 l egis lative intent contained in (a) of this section.26 * Sec. 3. The ame ndment p r o p o s e d  b y  this r e s o l u t i o n  end the legislative 

h i s t o r y  shall be p l a c e d  b e f o r e  the v o ters  of the state at the n e x t  general 

e l e c t i o n  in c o n f o r m i t y  with art. XIII, sec. 1, Con sti t u t i o n  o f  the Stare of 

Alaska, and the e l e c t i o n  laws of the state.

# -1- HCS C S S J R  3 9 (Jud)
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D E P A R T M E N T  OF PUBLIC SAFETY

P O S I T I O N  PAPER - CSSJR 39 (Jud) am

S u p port

M a r c h  27, 1986

C S S J R 39(Jud) am - " P ro p o s i n g  an a m e n d m e n t  to the C o n s t i t u t i o n  of the

S t a t e  o f  Al a s k a  r e lating to the r ight of a c i t iz e n  

to keep and b e a r  arms."

The D e p a r t m e n t  s u p ports the c o n c e p t  of this r e s o l u t i o n  as the intent 

does not ab r o g a t e  e x i s t i n g  lav/s relat e d  to f i r e a r m s  control and use, as 

well as p o s s i b l e  fu t u re  w e a p o n  laws ne e d e d f o r  the p r o t e c t i o n  and sa f e t y  

of the s tate populace.
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S U B JE C T :
T O :
FROM:

R i g h t  to b e a r  arms 
(Work Orde r No. 14-SJ39)

R e p r e s e n t a t i v e  M. M i k e  M i l l e r  
Chair, House J u d i c i a r y  C o m m i t t e e

R i c h a r d  A. Bradle 
L e g i s l a t i v e  Couns

H a y d e n  K a d e n  has r e q u e s t e d  a CS for S J R  39. It is enclosed 
as requested.

The a m e n d m e n t  is c h a n g e d  in the s e c o n d  house. I b e l i e v e  w e  
m a y  have p r o v i d e d  y o u  w i t h  a c o n c u r r e n t  r e s o l u t i o n  to a d­
dress the question.

The r e s o l u t i o n  c o n t inues the "leg! lative intent" language 
in sec. 2. As m y  A p r i l  30 m e m o r a n d u m  to your committ ee on
the Senate v e r s i o n  of this r e s o l u t i o n  suggested, w e  do not
b e l i e v e  that '’legi s l a t i v e  h i s t o r y "  is p l a c e d  b e f o r e  the v o t­
ers and t h e r e f o r e  w i l l  n o t  be c o n s i d e r e d  b e f o r e  them.

Thus, the l a n g u a g e  of sec. 3 that directs ohe lieutenant 
go v e r n o r  to p l a c e  the " l e g i s l a t i v e  h i s t o r y "  b e f o r e  the v o t­
ers m a y  b e  ineffective. A r t i c l e  XXX, sec. 1 of the A la ska 
C o n s t i t u t i o n  tells the l i e u t e n a n t  g o v e r n o r  w h a t  to place 
be f o r e  the v o t e r s t it provides, in p e r t i n e n t  part:

S E C T I O N  1. AMENDMENTS. * * * The l i e u t e n a n t  g o v e r­
nor shall p r e p a r e  a b a l l o t  title and p r o p o s i t i o n  s u m­
m ar i z i n g  each p r o p o s e d  a mendme nt^ and shall p lace them 
oh the b a l l o t  for the n e x t  g e n e r a l  election. * * *

Thus, as y o u  see, the a m e n dment i t s e l f  is n o t  p l a c e d  before 
the v oters b u t  o n l y  "a b a l l o t  title and p r o p o s i t i o n  s u m­
ma r i z i n g  each p r o p o s e d  amendment". If the l i e u t e n a n t  g o v e r­
nor follows the constitution, w h i c h  reems to off er m a n d a t o r y



Rep. M. M i k e  M i l l e r
Page 2
M a y  9, 1986

language, the l i e u t e n a n t  g o v e r n o r  m a y  n o t  f o l l o w  the 
i n s tructio ns a d d e d  in sec. 3 of the resolution.

A n d  I also b e l i e v e  that the a m e n d m e n t  to sec. 2(b) of the 
r e s o l u t i o n  is also i neffect ive in its i n s t r u c t i o n  to the 
L e g i s l a t i v e  A f f a i r s  A g e n c y  to " i n c l u d e "  the s t a t e m e n t  of 
l e g i s l a t i v e  i n tent  in the n e u t r a l  summary.

Since the l a n g u a g e  in sec. 2 of the r e s o l u t i o n  is not law 
and has n o t  (and cannot) amend the i n s t r u c t i o n s  to the A g e n­
cy, the A g e n c y  w i l l  conti nue to be b o u n d  b y  the r e q u i r e m e n t s  
of AS 1 5 . 5 8 . 0 2 0 ( 6 ) ( C ) . Those p r o v i s i o n s  n o w  provide:

Sec. 15.58.020. CONTENTS O F  PAMPHLET. E a c h  election 
p a m p h l e t  shall contain

* *  *

(6) for each ballot p r o p o s i t i o n  s u b m i t t e d  to the 
v o t e r s  b y  i nitiativ e or r e f e r e n d u m  p e t i t i o n  or by 
the legislature,

* * *

(C) a n e u t r a l  s u m m a r y  of the p r o p o s i t i o n  
p r e p a r e d  by the L e g i s l a t i v e  A f f a i r s  Agency:*  -k ★

It seems that the o b l i g a t i o n  of the A g e n c y  is to p r e p a r e  a 
summary (rather t h a n  simply accept a s u m m a r y  n o t  p r e p a r e d  in 
the A g e n c y ) . T h e  A g e n c y  is also o b l i g a t e d  to e n s u r e  that 
the s u m m a r y  is n e u t r a l  (not w e i g h t e d  b y  any e x t e r n a l  c o n s i d­
erations b e y o n d  the language of the a c t u a l  p r o p o s e d  a m e n d­
ment i t s e l f ) .

I believe, therefore, that the A g e n c y  m a y  consi d e r  the l e g­
islative h i s t o r y  b u t  cannot "in clude" as its o w n  the l e g i s­
lative h i s t o r y  s u g g e s t e d  in sec. 2(a).

If I m a y  b e  of f u r t h e r  assistance, p l e a s e  advise.

R AB:ml
095/m5
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MEMORANDUM

TO: Representat ive Don Clocksin
Representat ive Max Gruenberg 
Representat ive John Sund 
Representat ive Robin Tay lo r  
Representat ive Randy Phill ips 
Representat ive Fritz Pettyjohn

This is to request y o u r  favorable consideration o f  SJR 39. cu r ren t ly  
befo re the House Judic ia ry Committee.
Nearly 70% o f  the households in Alaska possess at least one fi rearm, 
and 22,000 Alaskans are members o f  the National Rifle Association. It 
would seem quite clear that the r ight to keep and bear arms is highly 
guarded by a majority o f  Alaskans.
By adopting the c la r i fy ing language contained within SJR39 , we will 
ensure that Alaskans remain unfettered by restr ic t ive gun legislation 
and that individual l iberties will be enhanced and sa feguarded .

FROM: Senator Pat Rodey
DATE: Apr i l  17, 1986
RE: SJR 39; Right to Keep and Bear Arms

I f  you have any  quest ions regarding this proposa l ,  please don't hesitate 
to contact me.



M E M O R A N D U M

TO: All Members of the House 
of Representatives

FROM: W a y n e  A n tho ny Ross
A t t o r n e y  at Law 
Director, National Rifle 

A s s o c i a t i o n  
Chairman, District 8 

Republican Party

Senate Resolution 39 is one of the m o s t  important r e s o l u­

tions to be consid e r e d  by the Legisl a t u r e  this session. 

Please support it. M y  family came to A l a s k a  to enjoy hunting 

and the pe rsonal freedoms available here. SR 39 protects 

those freedoms. That is w h y  SR 39 passed the Senate u n a n i­

mously.

Vote YES on SR 39„

RE:

D A T E : Ma r c h  4, 1986 

Senate^fcesolution 39
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Anchorage, Alaska 

99508-5225 
(907) 562-2520

JIM MISKO 
5226 Shorecrest 

Anchorage, Alaska, 
99502 d f  

(907) 2^3-5523

JIM MISKO 
RR1-4762 

Pahoa, Hawaii 
96778 

(808) 965-8961

4/U/ 86

Goodmorning Jan

Thank you for your letter of April 4th about SJR 3 $ . ..also for 
your support in that effort. I am a member of many groups that 
seek to push back the controls on gun ownership ana bearing.
I am not a "gur nut" but do own and shoot many different weapons 
and calibers for fun and for hunting and for defense. I greatly 
appreciate the.Am erican fundamental attitude on arms and generaly 
like &la.3ka’,s attitude b,ut we need SJR for clarif ication and for 
peace of mind and for freedom.

ili m  - I appreci ate your thoughtfulness in writing. Apprecia te your vote.

I-if < 
I ■ ig

Sincerely yours

;S-' Kx>A?(MIL,
es Misko

V:>: >;3y Representative Mike Miller 
State House 
J uneau) '« ' Goodmorning Sir

Wanted you to know how I feel about SJR 39. I hope your committee 
will get i t’s work done quickly and neatly and submit the final 
bill to the house for approval. Can you believe that Alaska has 
more restrictive laws than Vermont? Anything I can do to helfl you 
in that aspect please let me know.

Sij Merely yours

* .m. ■

'
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