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j \ l a s k a  U l a u r i  S u s t m  

j f  A l a s k a

OFF IC E  O F  A D M IN I S T R A T IV E  D IR E C T O R
303 K S treet

KARLA L. FORSYTHE Ancnorage. AK 99501
Gonoral Coun te l

F e b r u a r y  19, 1 9 8 5

S e n a t o r  B e t t y e  F a h r e n k a m p  

A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  S e n a t o r  F a h r e n k a m p :

I a m  w r i t i n g  to b r i n g  to y o u r  a t t e n t i o n  a c o n c e r n  a b o u t  S B  

8 0 ,  a n  a c t  r e l a t i n g  to t h e  n u m b e r  o f  p s y c h o l o g i s t s  a n d  p s y c h i a ­

t r i s t s  a p p o i n t e d  to e x a m i n e  a c r i m i n a l  d e f e n d a n t .

U n d e r  e x i s t i n g  l a w  t h e r e  a r e  t w o  s t a t u t e s  w h i c h  d e a l  w i t h  

a p p o i n t m e n t  o f  a p s y c h o l o g i s t  o r  p s y c h i a t r i s t  w h e n  t h e  d e f e n d ­

a n t ' s  c o m p e t e n c y  i s  a n  i s s u e :  A S  1 2 . 4 7 . 0 7 0 ( a ) ,  w h i c h  r e q u i r e s

t h e  a p p o i n t m e n t  o f  a t  l e a s t  t w o  p s y c h o l o g i s t s  o r  p s y c h i a t r i s t s ,  

a n d  A S  1 2 . 4 7 . 1 0 0 ,  w h i c h  r e q u i r e s  t h e  a p p o i n t m e n t  o f  o n l y  o n e  

p s y c h i a t r i s t .  I c h e c k e d  w i t h  D a v i d  M a n n h e i m e r ,  a s s i s t a n t

a t t o r n e y  g e n e r a l ,  o f f i c e  o f  s p e c i a l  p r o s e c u t i o n s  a n d  a p p e a l s ,  a n d  

w i t h  D e a n  G u a n e l i  in t h e  c h i e f  p r o s e c u t o r ' s  o f f i c e .  It w a s  t h e i r  

i n f o r m a l  o p i n i o n  t h a t  t h e s e  t w o  s t a t u t e s  a d d r e s s  t h e  s a m e  s i t u a ­

t i o n ,  a n d  t h e r e f o r e  a r e  in c o n f l i c t .

S e n a t e  B i l l  8 0  a m e n d s  A S  1 2 . 4 7 . 0 7 0 ( a )  to p r o v i d e  for  a p p o i n t ­

m e n t  o f  o n l y  o n e  p s y c h i a t r i s t  o r  p s y c h o 1 o g i s t  i f  t h e  p r o s e c u t i o n  

a n d  d e f e n s e  c o n s e n t .  T h i s  a m e n d m e n t  w o u l d  n o t  r e s o l v e  t h e  

c o n f l i c t  b e t w e e n  t h e  t w o  s t a t u t e s .  It i s  t h e  v i e w  o f  t h e  A l a s k a  

C o u r t  S y s t e m  t h a t  A S  1 2 . 4 7 . 0 7 0 ( a )  s h o u l d  b e  a m e n d e d  to c o n f o r m  to 

t h e  l a n g u a g e  o f  A S  1 2 . 4 7 . 1 0 0 ,  p r o v i d i n g  f o r  a p p o i n t m e n t  o f  o n l y  

o n e  p s y c h i a t r i s t  o r  p s y c h o l o g i s t ,  s i n c e  t h e r e  a p p e a r s  to b e  n o  

r e a s o n  w h y  t h e s e  s t a t u t e s  p r o v i d e  f o r  a d i f f e r e n t  n u m b e r  o f  

p s y c h i a t r i s t s  o r  p s y c h o l o g i s t s ,  a n d  s i n c e  a p p o i n t m e n t  o f  o n e  

p s y c h i a t r i s t  o r  p s y c h o l o g i s t  w i l l  b e  l e s s  c o s t l y  to t h e  s t a t e .



T h a n k  y o u  f or  t h e  o p p o r t u n i t y  to s u b m i t  t h e s e  c o m m e n t s .  

P l e a s e  l e t  m e  k n o w  i f  I c a n  p r o v i d e  a d d i t i o n a l  i n f o r m a t i o n .

C i n c e r e l y ,

\  ft L Cl £ . (L7

K a r  la L . F o r s y t h e  '

G e n e r  a I C o u n s e 1

K L F : s m h

c c :  A r t h u r  H. S n o w d e n ,  II 

D e a n  G u a n e i i  

D a v i d  M a n n h e i m e r



BILL SHEFFIELD, GOVERNOR

REPLY TO

S !  O FFICE O F  THE Ch' EF PRO SECUTOR  
P O U C H K C
JU N EA U . A LA S K A  99811 
PHONE. (907) J65-3428

□  O FFICE  O F SPEC IAL PRO SECUTIO NS 
A N D  A P P EA LS

February 20, 1985 1031 w e s t j t h a v e n u e ,  s u i t e 3 i e
A N C H O R A G E . A LA S K A  99501-S993 
PHONE 1907) 279-7J2J

Ms. Edie Russell 
Office of Senator Fahrenkamp 
Alasl: State Legislature 
Pouch V
Juneau, AK 99311

Ra: Senate Bill 80

Dear Ms. Russell:

This letter is in response to your request for a 
"position paper" from the Department of Law on Senate Bill 80, 
r jlating to the number of psychiatrists appointed to examine 
criminal defendants.

As explained in the Governor's transmittal letter to 
the legislature, under AS 12.47.070(a) the court is required to 
appoint at least two psychiatrists or psychologists if a
defendant has filed notice of intent to rely on the defense of 
insanity or notice of intent to rely on evidence tending to 
negate a culpable mental state, if there is reason to doubt the 
defendant's fitness to proceed, or if there is reason to
believe that a mental disease or defect of the defendant will 
otherwise become an issue in the case. The w a iver of the 
second psychiatrist, authorized by this bill, would avoid
unnecessary d’ plication in cases in which both the prosecution 
and defense are satisfied with  the appointment of a single
psychiatrist. This waiver will be helpful in making efficient 
use of state resources, particularly where two state
psychiatrists from the Alaska Psychiatric Institute would be 
appointed to perform the examinations.

Experience has shown that the requirement to appoint
two psychiatrists is not always necessary, either to assist the
court or to protect the public or the defendant. Experience 
has also shown that simply reducing this requirement to only 
one psychiatrist or psychologist wr 1 tend to weaken
protection of the public because appointment of a prosecution 
expert would not be assured. This bill, based on that e x peri­
ence, seeks to achieve the most equitable result.

At your req\,est, I have also attached a proposed
comm;ttee substitute for SB 80 to address concerns raised by

CRIMINAL DIVISION

DEPARTMENT OF LAW



Ms. Russell F e b r u a r y  2 0 ,  1 9 0 5

P a g e  2

the court system about overlapping and inconsistent provisions 
for psychiatrist examinations in AS 12.47.070 and 100. The 
conforming amendment which I have proposed epeals and reenacts 
AS 12.47.100 (b), and makes it clear ti.at t ,:ourt must appoint 
two psychiatrists, whether the issue insanity under
AS 12.47.010, diminished capacity under AS 1^.47.020., or incom­
petency under AS 12.47.100. The amendment also makes the 
procedure., for conducting psychiatric eliminations in insanity 
cases under AS 12.47.070 applicable to incompetency 
p r o c e e d i n g s .

If I can be of further assistance, please contact me.

Very truly yours,

NORMAN C. GORSUCH 
ATTORNEY GENERAL

DANIEL W. HICKEY 
CHIEF PROSECUTOR

By:
Deari J. Gu^heli 
Assistant Attorney General

D JG/s o— 88

Attachment
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£S 12.47.070(a) requires that the court appoint two psychiatrists 
or forensic psychologists to examine and report upon the mental 
condition of a defendant if insanity is going to be relied on as 
defense or there is reason to believe that it wi.l! become an issue 
in the case.

SB 30 amends 12.47.070(a) by allowing the option of one 
psychiatrist or forensic psychologist to be appointed if_ the 
defendant and prosecuting attorney both agree to it. The 
revision is intended to save time and money without 
disenfranchising either the defendant or the public.

A  CS has been prepared which would repeal and reenact AS 
12.47.100(b) and make it clear that the court must appoint two 
psychiatrists to examine the defendant if there is reason to 
believe the person is incompetent to proceed with the trial. AS 
1 2 . 4 7 . 1 0 0 fb) requires that the court appoint at least one qualified 
psychologist fcr examinations. The amendment would establish 
consistency in proceedures for conducting psychiatric examinations 
in insanity cases under 12.47.070 and in incompetency proceedings.
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SENATE BILL 80

"An Act r e l a t i n g  to  t he  number of  p s y c h i a t r i s t s  o r  p s y c h o l o g i s t s  
a ppo i n t ed  t o  examine a c r imina l  d e f enda n t ;  and prov id i ng  f o r  an e f f e c ­
t i v e  d a t e . "

In Oc t obe r ,  1982,  Chapt e r  143,  SLA 1982 became e f f e c t i v e .  That  
Ac t ,  among o t h e r  t h i n g s ,  r e v i s e d  A l a s k a ' s  c r imi n a l  laws r e l a t i n g  t o  
i n s a n i t y  and competency to  s t and  t r i a l .  One r e v i s i o n  t h a t  was con t a ined  
in  t h e  Act r e q u i r e s  t h a t  two p s y c h i a t r i s t s  o r  two f o r e n s i c  p s y ch o l o g i s t s  
must  be a ppo i n t ed  to examine def endan t s  under  A.S.  12.47 .070.  P r i o r  to 
t he  1982 r e v i s i o n  only one p s y c h i a t r i s t  was r e q u i r e d  by s t a t u t e  t o  
per form t h e s e  examina t ions .  The amendment proposed in Senate  Bi l l  60 
would g i ve  t h e  c o u r t  t he  o p t i on  o f  a p p o i n t i n g  only one p s y c h i a t r i s t  o r  
f o r e n s i c  p s y c h o l o g i s t  i f  t he  r equ i r ement  under  A.S.  12.47.070 t h a t  two 
p s y c h i a t r i s t s  or  f o r e n s i c  p s y ch o l o g i s t s  examine t he  defendant  i s  waived 
by both  t he  defendant  and the  p ro s e c u t i ng  a t t o r n e y .

We b e l i e v e  t h a t  many, i f  not  mos t ,  o f  t h e s e  examinat ions  can be 
a d e q u a t e l y  performed by u t i l i z i n g  only one p s y c h i a t r i s t  o r  f o r e n s i c  
p s y c h o l o g i s t .  A l a r g e  pe r ce n t age  o f  t h e s e  exams a r e  c u r r e n t l y  being 
done by t he  Forens ic  Se r v i ce s  Team from Alaska P s y c h i a t r i c  I n s t i t u t e .
The exams a r e  performed in t h e  Anchorage a r ea  c o r r e c t i o n a l  c e n t e r s .  I f  
t h e  c o u r t  i s  r e q u i r e d  t o  r o u t i n e l y  a ppo i n t  two p s y c h i a t r i s t s  o r  f o r e n s i c  
p s y c h o l o g i s t s  t o  examine t h e se  d e f e n d a n t s ,  and Alaska P s y c h i a t r i c  
I n s t i t u t e  i s  o rdered  t o  perform the  exam, a second p s y c h i a t r i s t  t h a t  has 
i n - h o s p i t a l  r e s p o n s i b i l i t i e s  must  be d e t a i l e d  to  t he  c o r r e c t i o n a l  c e n t e r  
in  o r d e r  t o  perform the second p s y c h i a t r i c  examina t ion .

According t o  t he  s t a f f  a t  Alaska P s y c h i a t r i c  I n s t i t u t e ,  a p p r o x i ­
ma te ly  170 de f endan t s  per  y e a r  a r e  ordered  by t he  c o u r t s  t o  undergo 
p s y c h i a t r i c  examinat ions  by the  Forens i c  S e r v i c e s  Team. Of t hose  t h a t  
a r e  r e f e r r e d  to  the  Forens i c  Team, approx i mat e l y  30 s p e c i f i c a l l y  r e q u i r e  
two p s y c h i a t r i s t s  t o  perform t he  same p s y c h i a t r i c  examina t ion .  Af t e r  
comple t i ng  t h e  f i r s t  p s y c h i a t r i c  examinat ion by the  Forens i c  Team, i f  
t he  second p s y c h i a t r i c  examinat ion i s  deemed t o  be unnecessary  o r  would 
n e e d l e s s l y  d u p l i c a t e  t he  f i n d i n g s  o f  the f i r s t  examina t ion ,  t he  cour t_i s_ 
n o t i f i e d .  In about  h a l f  o f  t h e s e  c a s e s ,  t he  c o u r t  agrees  to l i m i t  t he  
number o f  p s y c h i a t r i c  examinat ions  t o  one r a t h e r  than two conduc t ing  the  
examina t ions  as s p e c i f i e d  in A.S.  12 . 47 .070 .  B a s i c a l l y ,  what i s  c u r ­
r e n t l y  happening in p r a c t i c e  i s  what  i s  be ing propu . ed  in Senate  Bi l l  
80.  The amendment wi l l  s imply cod i fy  t h e  e x i s t i n g  p r a c t i c e .
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I t  i s  our  p o s i t i o n  t h a t  t h i s  p r a c t i c e  o f  r o u t i n e l y  a p p o i n t i n g  two 
p s y c h i a t r i s t s  or  f o r e n s i c  p s y c h o l o g i s t s  to  examine c r imina l  de f e nda n t s  
o f t e n t i m e s  an unnecessary  d u p l i c a t i o n  of  e f f o r t  t h a t  can be avoided by 
passage  of  Senat e  B i l l  80.  Acco r d i ng l y ,  the  Department  o f  Heal th  and 
Socia l  S e r v i c e s  suppor t s  t h e  pas sage  of  t h i s  b i l l .

Recommended by:

Date :  / -  

Approved by:

Date:
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___________________  F I S C A L  NOTE __________________

Revis ion Date:

REQUEST FISCAL DETAIL Depar tment^of  Heal th
B i l l / R e s o l u t i o n  No.: SB 80________  Agency a f f e c t e d :  and Socia l  Serv i ces
T i t l e :  An Ac t  r e l a t i n g  to t he  n u m b e r  Program Category Af f e c t e d :  Div i s i on  or Menta l  
of  p s y c h i a t r i s t s  appointed Heal th and Developmental  D i s a o i n t i e s  & ah I
Sponsor:  Rules  Committee BRU, Program o r  Subprogram(s)  A f f e c t e a :
Reques t or :  Governor_________________  Mental Heal th I n s t i t u t i o n s  and A d m i n i s t r a t ion
Date of  R e q u es t :  January 28,  1985___________________________________________________

EXPENDITURES/REVENUES: (Thousands o f  Do l l a r s !
p r 03 r T ao pi 0/ | FY 38 FY 89 FY 90

OPERATING U
1

lOO PERSONAL 5ERVICES
200 TRAVEL f
300 CONTRACTUAL !
!*00 SUPPLIES I
500 EQUIPMENT 1

600 LAND & STRUCTURES 1 i
700 CRANTS, CLAIMS 1

300 MISCELLANEOUS 1
TOTAL OPERATING 0 0 . 0 0 0

I*""" 'CAFnAL i Q i Q ! 0 i 0 i 0 I 0 j

» REVENUE I 0 i 0 ' 0 0 ! 0 I 0 1

FUNDING: (Thousands of  P o p l a r s )
jU < c .rv \L  r u . 'W  

-EDERAL FUNDS 

3THER 

TOTAL

1

1 1 •

I i
1 i

POSITIONS:

’ART-TIME

TEMPORARY

1

1
■ ■

'

ANALYSIS: At t a ch  a s e p a r a t e  page i f  necessary

See At t ached

Prepared By: James L. Scoles  Phone: 465-3370
Di v i s i on :  Mental  ne a i t n  & Developmental  msabi  h t i e s  Date:  1-28-Bb

Approved by Commiss 
Agency:________Heal th

ione r :  ^ —  Date:  t~<r~
i & Society Se r v i ce s  X  ^  y  n

D i s t r i b u t i o n  (by Agency p r e p a r i n g  f i s c a l  no t e ) :
L e g i s l a t i v e  Finance 
L e g i s l a t i v e  Sponsor 
Re q u e s t o r
O f f i c e  o f  Management and Budget
Impacted Agency( ies)  7 /1 / 84



The D i v i s i o n  of  l-'ental Heal th  and Developmental  D i s a b i l i t i e s  dees not  

fo r e see  any de c r e a se  in our  personnel  s e r v i c e s  exp e n d i t u r e s  as a r e s u l t  

of  t he  pas sage  o f  Senate  B i l l  80.  In those c a s e s  in which the  defendant  

and t h e  p r o s e c u t i n g  a t t o r n e y  waive the  requi rement  t h a t  two ps ych ia ­

t r i s t s  p e r f o r  t he  e xami na t i on ,  the second Alaska P s y c h i a t r i c  I n s t i t u t e  

p s y c h i a t r i s t  w i l l  s imply con t i nue  wi th h i s  i n - hous e  t r ea t me n t  respon­

s i b i l i t i e s  f o r  me n t a l l y  i l l  p a t i e n t s  a t  the h o s p i t a l .  I t  should,  

however,  r e s u l t  in  t he  a d d i t i o n  of  more d i r e c t  t r e a t me n t  s e r v i c e s  being 

a v a i l a b l e  i n s i d e  A1 ska P s y c h i a t r i c  I n s t i t u t e  as  a r e s u l t  of  the  r e ­

duct ion in s t a f f  t ime by the  second p s y c h i a t r i s t  t h a t  i s  c u r r e n t l y  

n e c e s s a i j  to  per form t h e s e  c o u r t - o r de re d  exams in t he  c o r r ec t i on a l  

c e n t e r s .



J a n u a r y  2 2 ,  1985

Thr Honorable Don Bennett 
President of the Senate 
Alaska State legislature 
Pouch V
Juneau, AK 99311 

Dear Senator Bennett:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill that allows a 
criminal defendant and prosecuting attorney to waive the 
requirement that the court appoint two qu alified p s y c h i a­
trists or forensic psychologists to examine certain c r i m i­
nal defendants. If that requirement is waived, the court 
would only have to appoint one such psychiatrist or p s y­
chologist.

Under present law (AS 12.47.070(a)), if a defendant has 
filed notice of intent to rely on the defense of insanity 
or notice of intent to rely on evidence tending to negate 
a culpable mental stata; if there is reason to doubt the 
defendant's fitness to proceed; or if there is reason to 
believe that a m ent al disease or defect of the defendant 
will otherwise become an issue in the case, the court is- 
required to appoint at least two psychiatrists or p s y c h o l­
ogists to examine the defendant. The w a i v e r  authorized by 
this bill would .avoid unnecessary d u plication in cases in 
which the prosecution is satisfied with the appointment of 
a single p s v c h i a t r i s t , and the defendant does not wish to 
undergo me than one court-ordered examination. This 
waiver will be especially helpful in cases in w hich two 
state psychiatrists from the Alaska Psychiatric Institute 
would be appointed to perform the examinations.



Experience has shown that the requirement to appoint two 
psychiatrists is not always necessary, either to assist 
the court or to protect the public or the defendant. E x­
perience has also shown that simply reducing this r e q u i r e­
ment to only one psychiatrist or psychologist would tend 
to weaken protection of the public since appointment of a 
prosecution expert would not be assured. This bill, based 
on that experience, seeks to ac'ieve the most equitable 
result.

Sincerely

Bill Sheffield 
Governor
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Alaska H>tate legislature
BETTYE  FAHRENKAMP. Chairman 
ARLISS STURCULEWSKI,  Vice Chairman 
JO E  JOSEPH , ON 
PAUL FISCHEH
E D N A  A R M S T R O N G O E  VRIES

POUCH V 
STATE CAPITAL 

JUNEAU. A LA S K A  99811
(907) 465-382-J 
19071 465-3835

S e n a t e

C o m m i t t e e  on  
p ) e a l t i j F C b u c a t i o n  a n b  H m c t a l  ^ e r tn 'c e s

M I N U T E S

April 9, 1985 
1:36 pm

B e l t 2 Room 
Room 211, Capitol

MEMBERS PRESENT

Senator Fahrenkamp, Chairman 
Senator Armstrong - De Vries 
Senator Paul Fischer 
Senator Josephson 
Senator Sturgulewski

SB 80, Relating to the number of psychologists appointed to examine 
a criminal defendant.

SB 219, Establishing a special unit for the investigation of 
criminally exploited and missing children.

SB 242, Relating to educational attendance area school boards.

J i m  Scoles, Division of Mental Health and Developmental 
Disabilities, Department of Health and Social S e r v i c e s , testified 
in support of the proposed committee substitute for SB 80, which 
would provide the court the option of appointing only one 
psychiatrist or forensic psychologist if the defendant and 
prosecuting attorney both agree.

CALENDAR

SB 80

Senator Josephson moved to adopt CS SB 8C (HESS) and move it from 
committee with individual recommendations. There was no objection.
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Senator Eliascn testified in support of SB 242 , v/hich would allow 
for variance in the number of school board members per section uvcn 
a determination by the Department of Education that there have been 
substantial population shifts within an REAA. He cited the 
situation in the Southeast Island School District where mobile 
logging camps effect large population shifts.

SB 219

Senator DeVries spoke in support of the bill which would establish 
within the Department of Public Safety a special unit for 
investigating incidents of mis sing children and the criminal 
exploitation of children. She discussed the fiscal note submitted 
by the Department of Public Safety.

Senator Josephson moved SB 219 a id its letter of intent from 
committee with individual -eccmmendations. There was no objection.

The meeting adjourned at 2:02 pm.
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