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E d w a r d s /  -

A M E N D M E N T # 1

O f f e r e d  i n  t h e  H O U S E

TO :  C S S B  7 4 ( J u d )  a m

B y  C l o c k s i n

P a g e  1, l i n e s  9 - 22, d e l e t e  a l l  m a t e r i a l .

P a g e  1, l i n e  23, d e l e t e  " *  Se c .  2 . "  a n d  i n s e r t  " *  S e c t i o n  1."

P a g e  2, l i n e s  5 - 7 ,  d e l e t e  a l l  m a t e r i a l .

R e n u m b e r  r e m a i n i n g  b i l l  s e c t i o n  a c c o r d i n g l y ,
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E d w a r d s .

A M E N D M E N T

O f f e r e d  in t h e  H O U S E  ‘ B y  S u n d

TO: C S S B  7 4 ( Jud) a m

P a g e  1, a f t e r  l i n e  8, i n s e r t  n e w  b i l l  s e c t i o n s  to read:

"* S e c t i o n  1. AS  2 8 . 1 5 . 1 8 1 ( c )  is a m e n d e d  to  r e ad:

(c) A  c o u r t  c o n v i c t i n g  a p e r s o n  o f  an e d e s c r i b e d  in

(a)(5) or  (8) o f  t h i s  s e c t i o n  a r i s i n g  o u t  o f  th a t i o n  o f  a m o t o r

v e h i c l e  f o r  w h i c h  a d r i v e r ' s  l i c e n s e  is r e q u i r e d  & ill r e v o k e  that

p e r s o n ' s  d r i v e r ' s  l i c e n s e .  T h e  r e v o c a t i o n  m a y  b e  c o n c u r r e n t  w i t h  or 

c o n s e c u t i v e  to a n  a d m i n i s t r a t i v e  r e v o c a t i o n  u n d e r  A S  2 8 . 1 5 . 1 6 5 .  The 

c o u r t  m a y  not, e x c e p t  as p r o v i d e d  i n  (e) and (g) o f  th i s  s e ction, 

g r a n t  l i m i t e d  l i c e n s e  p r i v i l e g e s  f o r  t h e  f o l l o w i n g  p e r i o d s :

(1) n o t  l e s s  t h a n  90 d a y s  if, w i t h i n  the p r e c e d i n g  10

y e a r s ,  the p e r s o n  h a s  n o t  p r e v i o u s l y  b e e n  c o n v i c t e d  of an o f f e n s e

(A) d e s c r i b e d  in (a)(5) or (8) of this s e c t i o n ;  or

(B) u n d e r  a l a w  or  o r d i n a n c e  in a n o t h e r  j u r i s d i c t i o n

w i t h  e l e m e n t s  s u b s t a n t i a l l y  s i m i l a r  to an o f f e n s e  d e s c r i b e d  in

(a)(5) or (8) o f  t h i s  s e c t i o n ;

(2) n o t  l e s s  th a n  o n e  y e a r  if, w i t h i n  the p r e c e d i n g  10

y e a r s ,  the p e r s o n  h a s  b e e n  p r e v i o u s l y  c o n v i c t e d  of o n e  o f f e n s e

(A) d e s c r i b e d  in (a)(5) o r  (8) o f  this s e c t i o n ;  or

(B) u n d e r  a l a w  o r  o r d i n a n c e  in a n o t h e r  j u r i s d i c t i o n

w i t h  e l e m e n t s  s u b s t a n t i a l l y  s i m i l a r  to an o f f e n s e  d e s c r i b e d  in

(a)(5) or (8) o f  t h i s  s e c t i o n ;
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(3) n o t  l e s s  t h a n  10 y e a r s  if, w i t h i n  the p r e c e d i n g  1( 

y e a r s ,  the p e r s o n  h a s  b e e n  p r e v i o u s l y  c o n v i c t e d  o f  m o r e  t h a n  o n e  of 

th e  f o l l o w i n g  o f f e n s e s  or h a s  m o r e  t h a n  o n c e  b e e n  p r e v i o u s l y  c o n v i c t e c  

o f  o n e  o f  the f o l l o w i n g  o f f e n s e s :

(A) an o f f e n s e  d e s c r i b e d  in (a)(5) or (8) o f  this 

s e c t i o n ;  or

(B) an o f f e n s e  u n d e r  a n o t h e r  l a w  o r  o r d i n a n c e  in 

a n o t h e r  j u r i s d i c t i o n  w i t h  e l e m e n t s  s u b s t a n t i a l l y  s i m i l a r  to an 

o f f e n s e  d e s c r i b e d  in  (a)(5) o r  (8) o f  t h i s  s e c t i o n .

* Sec. 2. A S  2 8 . 1 5 . 1 8 1  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(g) \ c o u r t  r e v o k i n g  a d r i v e r ' s  l i c e n s e  u n d e r  (c) o f  this s e c­

tion, or s u s t a i n i n g  t h e  a c t i o n  o f  t h e  d e p a r t m e n t  u n d e r  AS  2 8 . 1 5 . -  

165(c), m a y  g r a n t  l i m i t e d  l i c e n s e  p r i v i l e g e s  d u r i n g  the p e r i o d  of

r e v o c a t i o n  in w h i c h  t h e  p e r s o n  p r o v i d e s  s a t i s f a c t o r y  e v i d e n c e  o f  a 

w o r k - r e l a t e d  n e e d  a n d  a b s t i n e n c e  f r o m  the u s e  o f  a l c o h o l  a n d  drugs, if 

t h e  c o u r t  f i r s t  d e t e r m i n e s  th a t

(1) .the p e r s o n  ha s ,  s i n c e  the d a t e  o f  a r r e s t  in the ca s e

b e f o r e  the court, e n r o l l e d  i n  a n d  s u c c e s s f u l l y  c o m p l e t e d  an a l c o h o l  or

d r u g  t r e a t m e n t  p r o g r a m  s p e c i f i c a l l y  r e c o m m e n d e d  in t h e  c a s e  by the 

s t a t e  o f f i c e  of a l c o h o l i s m  a n d  d r u g  a b u s e  or it~ r e p r e s e n t a t i v e  a g e n­

cy ;

(2) c o n s i s t e n t  w i t h  the o p i n i o n  o f  t h e  d i r e c t o r  of  the 

p e r s o n ' s  a l c o h o l  or d r u g  t r e a t m e n t  p r o g r a m ,  a l i m i t a t i o n  u n d e r  A S  28.- 

15.201 c a n  b e  p l a c e d  o n  the l i c e n s e  t h a t  w i l l  p e r m i t  the p e r s o n  to 

e a r n  a l i v e l i h o o d  w i t h o u t  e x c e s s i v e  d a n g e r  to the p u b l i c ;

(3) the p e r s o n ' s  a b i l i t y  to e a r n  a l i v e l i h o o d  w i l l  b e

- 2 -  5 / 1 1 / 8 5



s e v e r e l y  i m p a i r e d  w i t h o u t  t h e  l i m i t e d  l i c e n s e ;

(4) the p e r s o n  i n t e n d s  t o  a b s t a i n  f r o m  the u s e  of a l c o h o l  

a n d  n o n p r e s c r i b e d  c o n t r o l l e d  s u b s t a n c e s  d e s c r i b e e  ,?'i A S  11.71;

(5) the p e r s o n  i n t e n d s  t o  s a t i s f a c t o r i l y  p a r t i c i p a t e  i n  a 

d r u g  a n d  a l c o n o l  m o n i t o r i n g  p r o g r a m  t h a t

(A) is a p p r o v e d  b y  t h e  o f f i c e  o f  a l c o h o l i s m  and d r u g  

a b u s e  o r  i t s  r e p r e s e n t a t i v e  a g e n c y ;  and

(B) r e p r e s e n t s  to t h e  c o u r t  that it w i l l  r e q u i r e  t h e  

p e r s o n  to s u b m i t  to a t e s t i n g  s c h e d u l e  a p p r o v e d  b y  the court a n d  

w i l l  i m m e d i a t e l y  r e p o r t  to t h e  c o u r t  the p e r s o n ' s  f a i l u r e  to  

a b s t a i n  o r  to s u b m i t  to a r e q u i r e d  t e s t . "

P a g e  1, l i n e  9:

D e l e t e  "* S e c t i o n  1." a n d  i n s e r t  "* S e c .  3."

R e n u m b e r  s u c c e e d i n g  b i l l  s e c t i o n s  a c c o r d i n g l y .
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Commentary; CSSB 74 (Jud)

S e c t i o n  1 o f  C S S B  74 (Jud) t r a n s f e r s  a d m i n i s t r a t i v e  and 
r e g u l a t o r y  a u t h o r i t y  for t h e  s t a t e ' s  a l c o h o l  b r e a t h  
t e s t i n g  p r o g r a m  f r o m  the D e p a r t m e n t  of  H e a l t h  a n d  So c i a l 
S e r v i c e s  (DHSS) to the D e p a r t m e n t  of  P u b l i c  S a f e t y  ( D P S ) . 
T h i s  t r a n s f e r  w o u l d  i m p r o v e  the a d m i n i s t r a t i o n  o f  A l a s k a ' s  
b r e a t h  t e s t i n g  p r o g r a m  by el . m i n a t i n g  u n n e c e s s a r y  c o n­
fus i o n ,  e x p e n s e ,  a n d  d u p l i c a t i o n  of  e f f o r t ,  a n d  w o u l d  h e l p  
t o  e n s u r e  t h a t  the s t a t e ' s  b r e a t h  t e s t  p r o g r a m  is c o n d u c t­
e d  in t h e  m o s t  e f f i c i e n t  a n d  l e g a l l y  d e f e n s i b l e  m a n n e r .

T r a n s f e r  of the b r e a t h  te s t  p r o g r a m  to t h e  D P S  w a s  one of 
t h e  s e c o n d a r y  r e c o m m e n d a t i o n s  m a d e  b y  t h e  G o v e r n o r ' s  T a s k  
F o r c e  on  D r u n k  D r i v i n g  in J a n u a r y  of t h i s  y e ar. In the 
i n t e r e s t s  of c o n s o l i d a t i o n  of r e s o u r c e s  a n d  a d m i n i s t r a t i v e  
e f f i c i e n c y ,  b o t h  D P S  C o m m i s s i o n e r  R o b e r t  S u n d b e r g  a n d  DHSS 
C o m m i s s i o n e r  J o h n  P u g h  ha v e  r e c o m m e n d e d  t h a t  t h e  t r a n s f e r  
b e  made. T h i s  c h a n g e  is al s o  s u p p o r t e d  by  t h e  D e p a r t m e n t  
o f  Law.

U n d e r  e x i s t i n g  law, D H S S  p o s s e s s e s  .regulatory a u t h o r i t y  
f o r  t h e  s t a t e ' s  b r e a t h  te s t  p r o g r a m .  f M u c h  of  the r e s p o n s­
i b i l i t y  f o r  t h e  a c t u a l  a d m i n i s t r a t i o n  a n d  d a y - t o - d a y  f u n c­
t i o n i n g  o f  t h e  p r o g r a m  rests w i t h  DPS, h o w e v e r .  H i s t o r i­
ca l l y ,  D P S  h a s  p u r c h a s e d  and d i s t r i b u t e d  t h e  b r e a t h  test 
i n s t r u m e n t s ,  r e p a i r e d  the i n s t r u m e n t s ,  p u r c h a s e d  a n d  d i s­
t r i b u t e d  n e c e s s a r y  suppl i e s ,  a n d  c o n d u c t e d  the t r a i n i n g  of 
b r e a t h  t e s t  o p e r a t o r s  and s u p e r v i s o r - i n s t r u c t o r s . Th i s  
d e f a c t o  d i v i s i o n  o f  f u n c t i o n s  b e t w e e n  t h e  t w o  d e p a r t m e n t s  
h a s  l e d  t o  s o m e  u n f o r t u n a t e  d i f f i c u l t i e s  in t h e  a d m i n i s­
t r a t i o n  o f  t h e  p r e s e n t  p rogram. S i n c e  . t h e r e  is n o  one 
o f f i c e  o r  a g e n c y  w i t h  c lear a d m i n i s t r a t i v e  o v e r s i g h t  
a u t h o r i t y  o v e r  t h e  b r e a t h  te s t  p r o g r a m ,  some u n c e r t a i n t y  
a b o u t  a r e a s  o f  r e s p o n s i b i l i t y  a n d  l i n e s  o f  a u t h o r i t y  has 
d e v e l o p e d .  O c c a s i o n a l l y  some n e c e s s a r y  d u t i e s  h a v e  " f a l l ­
e n  b e t w e e n  the c r a c k s . "  A s  a d i r e c t  r e s u l t  of  t h i s  lack  
o f  a c e n t r a l i z e d  o v e r s i g h t  a u t h o r i t y  p r o s e c u t o r s  h a v e  had  
t o  d i s m i s s  n u m e r o u s  DWI p r o s e c u t i o n s  a n d  h a v e  h a d  to 
d e f e n d  s c o r e s  of D W I  c a s e s  on a p p e a l .

A l a s k a ' s  f i r s t  " i m p l i e d  c o n s e n t "  s t a t u t e  ( r e q u i r i n g  all 
p e r s o n s  s u s p e c t e d  of d r u n k e n  d r i v i n g  to c o n s e n t  t o  a c h e m­
i c a l  t e s t  to d e t e r m i n e  b l o o d  a l c o h o l  content) w a s  a d o p t e d  
i n  1969. A S  2 8 . 3 5 . 0 3 3 ( d )  m a d e  t h e  D e p a r t m e n t  of  H e a l t h  
a n d  S o c i a l  S e r v i c e s  (at th a t  t i m e  c a l l e d  t h e  D e p a r t m e n t  of 
H e a l t h  a n d  W e l f a r e )  r e s p o n s i b l e  f o r  a p p r o v i n g  " s a t i s f a c­
t o r y  t e c h n i q u e s ,  m e t h o d s ,  and s t a n d a r d s  o f  t r a i n i n g "  for 
a n a l y s i s  o f  the a l c o h o l  c o n t e n t  o f  a DWI a r r e s t e e ' s  b r e a t h  
s a m p l e .  T h i s  r e s p o n s i b i l i t y  w a s  g i v e n  t o  D H S S  a t  t h a t  
t i m e  b e c a u s e  t h e r e  w a s  n o  o t h e r  s t a t e  a g e n c y  w h i c h  h a d



e i t h e r  the f a c i l i t i e s  o r  the t e c h n i c a l  e x p e r t i s e  t o  p e r­
form this function.

In 1978 a state f o r e n s i c  c r i m e  l a b o r a t o r y  w a s  e s t a b l i s h e d  
in the D e p a r t m e n t  o f  P u b l i c  S a f e t y  to p r o v i d e  e s s e n t i a l  
s c i e n t i f i c  s u p port s e r v i c e s  to l o c a l  l a w  e n f o r c e m e n t  o f f i­
cer s  a n d  state t r o o p e r s  t h r o u g h o u t  the state. S i n c e  t h a t  
t i m e  the state c r i m e  l a b o r a t o r y  has p e r f o r m e d  a n t e a d i l y  
i n c r e a s i n g  array o f  s c i e n t i f i c  f u n c t i o n s  and a n a l y s e s .  
T h e  l a b o r a t o r y  n o w  e m p l o y s  f o u r  fu l l  t i m e  c h e m i s t s  w h o  
r o u t i n e l y  a n a lyze s u s p e c t e d  c o n t r o l l e d  s u b s t a n c e s  a n d  h a v e  
t e s t i f i e d  in n u m e r o u s  c r i m i n a l  trials. Ir r e c e n t  y e a r s  
l a b o r a t o r y  p e r s o n n e l  h a v e  b e g u n  c o n d u c t i n g  a n a l y s e s  of 
d i v e r s e  c r i m e  s c e n e  e v i d e n c e ,  i n c l u d i n g  p h > : : c a l  e v i d e n c e  
in a r s o n  cases, u r i n e  a n d  b l o o d  t esting, fo o t  p r i n t  c o m­
pa r i s o n s ,  and so m e  l i m i t e d  fiber, trace, and s e r o l o g i c a l  
a n a l y s e s .

In 1983 a n d  1984 t h e  l e g i s l a t u r e  a p p r o p r i a t e d  5^ m i l l i o n  
d o l l a r s  to DPS to  b u i l d  a n d  e q u i p  a s o p h i s t i c a t e d  n e w  
c r i m e  l a b o r a t o r y  f a c i l i t y  in A n c h o r a g e .  C o n s t r u c t i o n  of 
t h a t  f a c i l i t y  is u n d e r w a y ,  a n d  is e x p e c t e d  to be c o m p l e t e  
b y  S e p t e m b e r  of t h i s  y e ar. T h e  n e w  l a b o r a t o r y  w i l l  p r o­
v i d e  e x p a n d e d  t e s t i n g  c a p a b i l i t i e s  ,in t h e  areas o £  f o r e n­
sic c h e m i s t r y ,  s e r o l o g y ,  t o x i c o l o g y ,  .firearms i d e n t i f i c a­
tion, a n d  trace e v i d e n c e  i d e n t i f i c a t i o n .

In l i g h t  of this e x p a n s i o n  of t h e  p u b l i c  sa f e t y  l a b o r a­
tory, it m a k e s  a d m i n i s t r a t i v e  a n d  p u b l i c  p o l i c y  s e n s e  to 
t r a n s f e r  t h e  r e s p o n s i b i l i t y  for a d m i n i s t r a t i o n  of A l a s k a ' s  
a l c o h o l  b r e a t h  t e s t i n g  p r o g r a m  to the DPS l a b o r a t o r y .  
T r a n s f e r  o f  this f u n c t i o n  to the DPS l a b o r a t o r y  w o u l d  be 
c o n s i s t e n t  w i t h  t h e  n a t i o n a l  t r e n d  in DWI law e n f o r c e m e n t  
a n d  b r e a t h  testing. C u r r e n t l y ,  o v e r  h a l f  of the s t a t e s  in 
t h e  c o u n t r y  have p l a c e d  f u l l  a d m i n i s t r a t i v e  r e s p o n s i b i l i t y  
for t h e i r  a l c o h o l  b r e a t h  t e s t  p r o g r a m s  w i t h  t h e i r  d e p a r t­
m e n t s  of p u b l i c  s a f e t y .  S e v e r a l  of t h e s e  states, s u c h  as 
T e x a s ,  M i n n e s o t a  N e w  York, N e w  J e r s e y ,  a n d  M i c h i g a n ,  h a v e  
s o p h i s t i c a t e d  p r o g r a m s  w h i c h  s e r v e  as m o d e l s  f o r  o t h e r  
states. In only a b o u t  h of  the s t a t e s  d o e s  a d m i n i s t r a t i v e  
o v e r s i g h t  a u t h o r i t y  f o r  t h e  s t a t e  b r e a t h  te s t  p r o g r a m  
r e m a i n  in the d e p a r t m e n t  of  p u b l i c  health.

S e c t i o n  3 of CSSB 74 (Jud) p r o v i d e s  t h a t  e x i s t i n g  b r e a t h  
t e s t  r e g u l a t i o n s  w i l l  r e m a i n  in e f f e c t  u n til n e w  r e g u­
l a t i o n s  are a d o p t e d  b y  t h e  D e p a r t m e n t  of  P u b l i c  S a f e t y ,  
a n d  s e c t i o n  4 e s t a b l i s h e s  a s p e c i a l  e f f e c t i v e  d a t e  of  
J u l y  1, 1985. T h i s  s p e c i a l  e f f e c t i v e  date h a s  b e e n
i n c l u d e d  b e c a u s e  i t  w i l l  be  n e c e s s a r y  to t r a n s f e r  s o m e  
r e s o u r c e s  fr o m  D H S S  co D P S  w h e n  the b i l l  t a kes e f f e c t .  
J u l y  1st is the b e g i n n i n g  of t h e  n e w  f i s c a l  y ear, a n d  a 
c o n v e n i e n t  p o i n t  a t  w h i c h  to t r a n s f e r  p o s i t i o n s .
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A l a s k a  S t a t u t e s

Sec. 28.35.030. Operating a vehicle, aircraft or watercraft 
while intoxicated, (a) A person commits the crime of driving while 
intoxicated if the person operates or drives a motor vehicle or operates 
an aircraft or a watercraft

(1) while under the influence of intoxicating liquor, or any controlled 
substance listed in AS 11.71.140 — 11.71.190;

(2) when, as determined by a chemical test taken within four hours 
after the alleged offense was committed, there is 0.10 percent or more 
by weight of alcohol in the person's blood or 100 milligrams or more of 
alcohol per 100 milliliters of blood, or when there is 0.10 grams or more 
of alcohol per 210 liters of the person’s breath; or

(3) while the person is under the combined influence of intoxicating 
liquor and another substance.

(b) Driving while intoxicated is a class A misdemeanor.
(c) Upon conviction under this section the court shall impose a mini­

mum sentence of imprisonment of not less than 72 consecutive hours 
and a fine of not less than $250 if the person has not been previously 
convicted in this or another jurisdiction of driving while intoxicated 
under this or another law or ordinance with substantially similar 
elements or refusal to submit to a chemical test under AS 28.35.032 or 
another law or ordinance with substantially similar elements. Upon 
conviction under this section the court shall impose a minimum sen­
tence of imprisonment of not less than 20 consecutive clays and a fine 
of not less than $500 if, within the preceding 10 years, the person has 
been previously convicted once in this or another jurisdiction of driving 
while intoxicated under this or another law or ordinance w ith substan­
tially similar elements or refusal to submit to a chemical test under AS
28.35.032 or another law or ordinance with substantially similar 
elements. Upon conviction under this section the court shall impose a 
minimum sentence of imprisonment of not less than 30 consecutive 
days and a fine of not less than $1,000 if, within the preceding 10 years, 
the person has been previously convicted in this or another jurisdiction 
of more than one of the following offenses or has more than once been 
previously convicted of one of the following offenses: (1 > driving while 
int'xicated under this or another law or ordinance with substantially 
similar elements; (2) refusal to submit to a chemical test under AS
28.35.032 or another law or ordinance with substantially similar 
elements. The execution of sentence may not be susp.-ndcd nor may 
probation be granted except on condition that the minimum imprison­
ment provided in this section is served. Imposition nf sentence may not 
be suspended. In addition, if the offense involved driving a motor vehi­
cle for which a driver’s license is required, the person’s driver’s license 
shall be revoked in accordance with AS 28.15.181 and the vehicle used 
in commission cf the olfense may be forfeited under AS 28.35.036. In 
addition, the court shall order, and a person convicted under this sec­
tion shall undertake, for a term specified by the court, that program of
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nlcohol education or rehabilitation that the court, after consideration 
of any information compiled under Id) of this section, finds appropriate.

(d) Except as prohibited by federal law or regulation, every provider 
of treatment programs to which persons are ordered under (■;) of this 
section shall supply the Alaska court system with the information 
regarding the condition and treatment of those persons as the supreme 
court may require by rule. Informat ion compiled under this subsection 
is confidential and may only be used by a court in sentencing a person 
convicted under (c) of this section, or by an officer of the court in 
preparing a presentence report for the use of the court in sentencing a 
person convicted under (c) of this section.

(e) A person who is sentenced to imprisonment for 72 consecutive 
hours upon a first conviction under (c) of this section and who is not 
released from imprisonment after 72 hours may not bring an action 
against the state or a municipality or its agents, officers, or employees 
for damages resulting from the additional period of confinement if

(1) the employee or employees who released the person exercised due 
care and, in releasing the person, followed the standard release proce­
dures of the prison facility; and

(2) the additional period of confinement did not exceed 12 hours.
(0 For purposes of this section, convictions for both driving while

intoxicated and for refusal to submit to a chemical test of breath under 
AS 28.35.031(a), if arising out of a single transaction and a single 
arrest, are considered one previous conviction.

(g) In thi,̂  : ‘ :on,
(1) "opera ;■ i> aircraft” means to use, navigate, pilot, or taxi an 

uircraft in the airspace over this state, or upon the land or water inside 
this state;

(2) "operate a watercraft” means to navigate or use a vessel used or 
capable of being used as a means of transportation on water for recre­
ational or commercial purposes on all waters, fresh or salt, inland or 
coastal, inside the territorial limits or under the jurisdiction of the 
state. (§ 50-5-3 ACLA 1949; am § 1 ch 107 SLA 1955; am § 1 ch 121 
SLA 1967; am § 45 ch 32 SLA 1971; am § 4 ch 74 SLA 1974; am §§ 2, 
3 ch 152 SLA 1978; am § 28 ch 94 SLA 1980; am 8 10 ch 129 SLA 1980; 
am § 21 ch 45 SLA 1982; am §§ 13 — 15 ch 117 SLA 1982; am §§ 13 
— 15 ch 77 SLA 1983)

I lc v ls o r 's  notes. — In 1984, former sub­
section if) wus redesignated os present 
subsection (g) and former subsection tg) 
was redesignated n9 present subsection (f).

C ross re fe rences . — For sentences for 
class A misdemeanors, see AS 
12.55.035(b)(3) and 12.65.135(a).

E ffec t o f  am endm ents. —  The firet 
1980 amendment, in subsection (a) os it 
existed prior to the second 1980 amend­
ment, deleted "under AS 11.05.150" from

the end o f the third sentence and substi­
tuted "AS 28.15.181”  for "AS 28.15.210(0)" 
in the fourth sentence.

The second 1980 amendment rewrote 
the section.

The first 1982 amendment substituted 
"or any controlled substance listed in AS 
11.71.140 — 11.71.190" for "depressant, 
hallucinogenic, B t i m u l a n t  or narcotic drug 
as defined in AS 17.10.230(13) and AS 
17.12.150(3)" in subsection (a)(1).



Section 2 of the bill addresses a p r o b l e m  whi ch has s u r­
faced as a result of the C ourt of Appeals decision  in Bass 
v. M u n i c i p a l i t y  of A n c h o r a g e , Op. No. 429 (Alaska Ct. 
App. , Decem ber 14 , 1984). Bass overtu r n e d  his car in a 
o n e-c ar ac cident in September  of 1983. W h e n  the police 
arrived at the scene of the accid e n t  Bass a p p eared to be 
e x t r emely intoxicated. Bass had been injured in the a c c i­
dent, and so was immediately taken to a hospital. Because 
Bass was required to remain at the hospital for several 
hours, he could not be taken to the p o lice station for a 
b r e a t h  test.

A f t e r  consulting  w i t h  the m u n i c i p a l  prosecutor, the inves­
tigating officer asked Bass to p r o vide a sample of his 
b l o o d  for analysis to determine alcohol content. Bass 
refused, but a blood sample was taken over his objections. 
The sample w as taken under the a u t h o r i t y  of AS 28.35.- 
035(b), w h i c h  allows a blood alcohol test to be a d m i n i s­
tered co a DWI suspect w h o  is "unconscious or o therwise in 
a c o n d i t i o n  ren dering that p erson incapable" of r e f usin g a 
br e a t h  test.

The appellat e court held th at Bass, w h o  w a s  injured and 
h o s p i t a l i z e d  but not unconscious, clid not fall uncler the 
"narrow language" of AS 28.35.035 a n d ^ the refore suppressed 
the r esult of the defendant's b l o o d  alcohol test (0.243). 
The a m e n dment to AS 28.35.035(b) c ontained in section 2 of 
this bill w o u l d  plug this "loophole" and allow collec tion 
of essen t i a l  evidence of the b lood alcohol level of a DWI 
s u spe ct w h o  cannot be tran sp o r t e d  to the police station 
for a b r e a t h  test.

- 3 -



§ 28.35.031 A l a s k a  S t a t u t e s § 28.35.031

purposes o f statute o r ordinance making it 
a crim inal offense to operate an automo­
bile while in that condition, 142 ALR 555.

What is a "motor vehicle”  within stat­
utes making it an offense to drive while 
intoxicated, 66 ALR2d 1146.

Right to tria l by ju ry  in crim inal pros­
ecution for driving while intoxicated or 
sim ilar offense, 16 ALR3d 1373.

Driving under the influence, o r when 
addicted to the use. o f drugs as crim inal 
offense, 17 ALR3d 815.

Applicability, to operation o f motor 
vehicle on private property, o f legislation 
making drunken driving a crim inal of­
fense. 29 ALR3d 938.

Sec. 28.35.031. Implied consent, (a) A person who operates or 
drives a motor vehicle in this state or who operates an aircraft as 
defined in AS 28.35.030(g)(1) or who operates a watercraft as defined 
by AS 28.35.030 (g)(2) shall be considered to have given consent to a 
chemical test or tests of the person’s breath for the purpose of 
determining the alcoholic content of the person’s blood or bn ath if 
lawfully arrested for an offense arising out of acts alleged to have been 
committed while the petson was operating or driving a motor vehicle 
or operating an aircraft or a watercraft while intoxicated. 'I he test or 
tests shall be administered at the direction of a law enforcement, officer 
who has reasonable grounds to believe that the person was operating 
or driving a motor vehicle or operating an aircraft or a watercraft in 
this state while intoxicated.

(b) A person who operates or drives a motor vehicle in this state oi.e"
• be considered to have given consent to a preliminary breath test for the

purpose of determining the alcoholic content of the person’s blood or 
breath. A law enforcement officer may administer a preliminary 
breath test at the scene of the incident if the officer has reasonable 
grounds to believe that a person’s ability to operate a motor vehicle is 
impaired by the ingestion of alcoholic beverages and that the person

(1) was driving a motor vehicle that is involved in an accident; or
(2) committed a moving traffic violation.
(c) Before administering a preliminary breath test, under (b) of this 

section, the officer shall advise the person that refusal may be used 
against the person in a civil or criminal action arising out of the inci­
dent and that refusal is an infraction. If the person refuses to submit 
to the test, the test shall not be administered.

(d) The result of the test under (bj of this section may be used by the 
law enforcement officer to determine whether the driver should be 
arrested.

(e) Refusal to submit to a preliminary breath test at the request of 
a law enforcement officer is an infraction.I
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What amounts to violation o f drunken 
driving statute in officer's "presence'' or 
"view” so as to permit warrantless arrest, 
74 ALH.Id 1138.

What constitute? driving, operating, or 
being in control o f motor vehicle for 
purposes o f driving while intoxicated stat­
ute o r ordinance, 93 ALR3d 7.

Reckless driving as le??er included of­
fense o f driving while intoxicated or sim­
ila r charge, 10 ALR4th 1252.

Denial o f accused's request for initial 
contact with attorney — drunk driving 
cases. 18 ALR4th 705.

9 iSO.OO.UOX m v i i u r t  ? r . n i L u r ^

(f) If a driver is arrested, the provisions of (a) of this section apply. 
The preliminary breath test authorized in this section is in addition to 
any tests authorized under (a) of this section. (§ 1 ch 83 SLA 1969; am 
§ 11 ch 129 SLA 1980; am § 16 ch 117 SLA 1982; am § 16 ch 77 SLA 
1983)

E ffec t o f  am endm ents. —  The 1980 
amendment, in present Bubsection (a), 
inserted "or breath”  in the first sentence 
and substituted "intoxicated" for "under 
the influence o f intoxicating liquor" in the 
first and second sentences.

The 1982 amendment, in present sub­
section (a), inserted the language

beginning "or who operates an aircraft." 
and ending "described by AS 28.36.030 
ifK2i" in the first sentence and inserted "or 
operating an aircraft or a watercraft”  in 
the first and second sentences.

The 1983 amendment added subsections 
(b), (c), (d), (e), and (0 .

NOTES TO D EC IS IO N S

E d ito r ’s notes. —  Anchorage v. Geber, 
Sup. Ct. Op. No, 1824 (F ile  Nos. 4016, 
4037, 3827, 4046), 592 P.2d 1187 (19791, 
an ' other cases ciled in the notes below, 
were decided prior to the enactment o f AS 
28.35.035, which authorizes ine adminis­
tration o f a chemical test without consent 
in certain circumstances to determine the 
amount o f alcohol in breath or blood.

Consent to b re a th a ly ze r test when 
d r iv e r  ope ra tes m o to r veh ic le In state. 
— It is c lear from this section that a driver 
consents to lake the breathalyzer test 
when he operates a motor vehicle in the 
State o f A laska. State v. Nense, Superior 
Court, 1st Jud. D is t .,C r. No. 72-23 (1972).

AnnlyHis o f  th is section and AS 
28.35.032 demonstrates the legislature's 
intention that drivers be considered to 
have consented to a chemical test for 
determining the nicohol content o f their 
blood and that refusal on the driver’s part 
to submit to such a teat w ill trigger certain 
specified consequences. W irz v. State, Sup. 
Ct. Op. No. 1593 (F ile  No. 3516), 577 P.2d 
227 (1978).

Ab the supreme court analyzes the leg­
islature ’s intent in enacting this section 
and AS 28.35.032, the sections provide 
thnt the operator o f a motor vehicle in 
A laska hns consented to chemical tests of 
his blood's alcohol content and that after 
the arrested operator refuses to take the 
chemical test, he must be advised o f the 
consequenc.s flow ing from his contem­
plated refusal. The arrestee must be 
permitted to reconsider his refusal in light 
o f that information. W irz v. State, Sup. Ct. 
Op. No. 1593 (F ile  No. 3516), 577 P.2d 227
(1978).

A pp lica tion  o f  case law . — Munic­

ipality o f Anchorage v. Serrano, Ct. App. 
Cp. No. 115 (F ile  No. 6275), 649 P.2d 256 
(1982), and Cooley v. Municipality o f 
Anchorage, Ct. App. Op. No. 114 (F ile  Noa. 
5859. 6112 , 6151), 649 P.2d 251 (1982), 
apply to only three categories o f cases: (1) 
cases form ally joined with those decided in 
Serrano and Cooley; (2) cases in which sup­
pression lind already been ordered on or 
before August 6, 1982; and (3 ) cases in 
which breathalyzer tesla were adminis­
tered after August 6 ,1982 . State v. Lamb, 
Ct. App. Op. No. 119 (F ile No. 7071), 649 
P.2d 971 (1982).

S tatu tes do  not e x t lic lt ly  g ran t rig h t 
to re fu se  te s t — Neither thiB section nor 
AS 28.35.032(a) explicitly grants or 
recognizes n right on the part o f an 
arrestee to refuse to take a breathalyzer 
test. W irz v. State, Sup. Ct. Op. No. 1593 
(F ile No. 3516), 577 P.2d 227 (1978).

One required to lake a breathalyzer teat 
under this section does not have any statu­
tory or constitutional right to refuse to 
take it. Pears v. State, Ct. App. Op. No. 309 
(F ile  No. 6763), 672 P.2d 903 (1983).

N or do  they im pose a du ty  upon  the 
a rre s ting  o ffic e r to advise the d r iv e r 
thnt he has the rig h t to re fu se  to take 
the test. W irz v. State, Sup. Ct. Op. No. 
1593 (F ile No. 3516), 577 P,2d 227 (1978).

Neither this section nor AS 28.35.032 
requires that the arrested operator be 
advised he has the right to refuse to take 
a chemical test for the purpose o f 
determining the alcohol content o f his 
blood. W irz v. State, Sup. Ct. Op. No. 1693 
(F ile No. 3516), 577 P.2d 227 (1978).

One required to take a breathalyzer test 
under this section does not have to be
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v. State, Sup. Ct. Op. No. 1254 (F ile  No. 
2761). 548 P.2d 376 (1976).

R u le  announced g en e ra lly  to have 
prospective e ffect but a lso  to have p a r ­
t ia l re troac tive  e ffe c t  — See Lauderdale 
v. State, Sup. Ct. Op. No. 1254 (F ile No. 
2761), 548 P.2d 376 (1976).

A pp lied in Nelson v. State. Ct. App. Op. 
No. 129 (F ile No. 6222), 650 P.2d 426 
(1982).

Quoted in Simpson v. Municipality of

Anchorage. Ct. App. Op. No. 57 (F ile Nos. 
4945. 4946, 52881. 635 P.2d 1197 11981); 
Lundquisl v. Department of Pub. Safety, 
Sup. Ct. Op. No. 2763 (F ile No, 7075b 674 
P,2d 780 (1983i; Jensen v. State, Ct App. 
Op. No. 271 (F ile No. 7498), 667 I'.2d 188 
(1983).

C ited in Coleman v. Stale. Ct. App. Op 
No. 229 (F ile  No. 7215), 658 P.2d 1364 
(1983).

C o lla te ra l re fe rences . —  60 C J .S ., suspect chemical sobriety test under 
Motor Vehicles. § 164.16. implied consent law, 95 ALR3d 710.

Duty o f law enforcement officer to offer

Sec. 28.35.032. Refusal to submit to chenical test, (a) If a person 
under arrest refuses the request of a law enforcement officer to submit 
to a chemical test under AS 28.35.031(a), after being advised by the 
officer that the refusal will, if that person was arrested while operating 
or driving a motor vehicle for which a driver’s license is required, result 
in the denial or revocation of the license or nonresident privilege to 
drive, that the refusal may be used against the person in a civil or 
criminal action or proceeding arising out of an act alleged to have been 
committed by the person while operating or driving a motor vehicle or 
operating an aircraft or a watercraft while intoxicated, and that the 
refusal is a misdemeanor, a chemical test shall not he given, except as 
provided by AS 28.35.035.

(b) [R epealed, § 25 ch 77 SLA 19S3.J
(c) [R epealed, § 25 ch  77 SLA 1983.]
(d) [R epealed, § 25 ch 77 SLA 1983.1
(e) The refusal of a person to submit to a chemical test of breath 

under (a) o this section is admissible evidence in a civil or criminal 
action or proceeding arising out of an act alleged to have been 
committed by the person while operating or driving a motor vehicle or 
operating an aircraft or watercraft while intoxicated.

(f) Refusal to submit to the chemical test of breath authorized by AS 
28.35.031(a) is a class A misdemeanor.

(g) Upon conviction of a person under this section, (lie court shall 
impose a minimum sentence of imprisonment of not less than 72 con­
secutive hours and a fine of not less than $250 if the person has not 
been previously convicted in this or another jurisdiction of driving 
while intoxicated under AS 28.35.030 or another law or ordinance with 
substantially similar elements or refusal to submit to a chemical test 
under this section or another law or ordinance with substantially sim­
ilar elements. Upon 'conviction under this section the court shall 
impose a minimum sentence of imprisonment of not less than 20 con­
secutive days and a fine of not less than $500 if, within the preceding
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10 years, the person has been previously convicted once in this or 
another jurisdiction of driving while intoxicated under AS 28.35.030 or 
another law or ordinance with substantially similar elements or 
refusal to submit to a chemical test under this section or another law 
or ordinance with substantially similar elements. Upon conviction 
under this section the court shall impose a minimum sentence of 
imprisonment of not less than 30 consecutive days and a fine of not less 
than $1,000 if, within the previous 10 years, the person has been 
previously convicted in this or another jurisdiction of more than one of 
the following offenses or has more than once been previously convicted 
of one of the following offenses: (1) driving while intoxicated under AS 
28.35.030 or another law or ordinance with substantially similar 
elements; (2) refusal to submit to a chemical test under this section or 
another law or ordinance with substantially similar elements. The 
execution of sentence may not be suspended nor may probation be 
granted except on condition that the minimum imprisonment provided 
in this section is served. Imposition of sentence may not be suspended. 
If the offense involved driving a motor vehicle for which a driver’s 
license is required, the person’s driver’s license shall be revoked under 
AS 28.15.181. In addition, the court shall order, and a person convicted 
under this section shall undertake, for a term specified by the court, 
that program of alcohol edur =»tion or rehabilitation that the court, after 
consideration of any information compiled under (h) of this section, 
finds appropriate. The sentence imposed by the court under this subsec­
tion shall run consecutively with any other sentence of imprisonment 
imposed on the *; jtnmitted person.

(h) Except as prohibited by federal law or regulation, every provider 
of treatment programs to which persons are ordered under (g) of this 
section shall supply the Alaska court system with the information 
regarding the condition and treatment of those persons os the supreme 
court may require by rule. Information compiled under this subsection 
is confidential and may only be used by a court in sentencing a person 
convicted under (g) of this section, or by an officer of the court in 
preparing a pre-sentence report for the use of the court in sentencing 
a person convicted under (g) of this section.

(i) A person who is sentenced to imprisonment for 72 consecutive 
hours under (g) of this section and who is not released from imprison­
ment after 72 hours ma ’ not bring nr action against the state or a 
municipality or its agents, officers, or employees for damages ^ulting 
from the additional period of confinement if

(1) the employee or employees who released the person exercised due 
care and, in releasing the person, followed the standard release proce­
dures of the prison facility; and

(2) the additional period of confinement did not exceed 12 hours.
(j) For purposes of this section, convictions for both driving while

intoxicated and for refusal to submit to a chemical test of breath under.
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AS 28.35.031(a), if arising out of a single transaction and a single 
arrest, are considered one previous conviction. (§ 1 ch 83 SLA 1969; am 
§ 28 ch 71. SLA 1972; am § 12 ch 129 SLA 1980; am § 17 ch 117 SLA 
1982; am §§ 17 — 20, 25 ch 77 SLA 1983)

E ffec t o f  am endm ents. —  The 1980 
amendment, in subsection (a), inserted the 
language beginning "and that the refusal 
may”  and ending "under the influence o f 
intoxicating liquor", in Bubsection fb l, 
inserted "or driving”  in the first sentence 
and in paragraph (T) and "or operate" in 
the first sentence, in subsection (c), 
inserted "or drive" in the last sentence, 
and in subsection id) inserted "or driving" 
and substituted "denial o f' fo r "denial or " 
The amendment also added subsection (e).

The 1982 amendment, in subsection (a), 
inserted " i f  that person was arrested while 
operating o r driving a motor vehicle,”  sub­
stituted "license or nonresident privilege 
to drive" fo r "license and" and "motor vehi­
cle o r operating an aircraft o r a watercra ll 
while intoxicated, and that the refusal is a 
misdemeanor" for "vehicle under the in flu ­
ence o f intoxicating liquor," and added 
"except os provided by AS’ 28.35 .035" to 
the end; in subsection (b), substituted 
"intoxicated" fo r "under the influence o f 
intoxicating liquor" in paragraph (1 ) and

inserted "or nonresident privilege to drive 
and thnt the refusal is a misdemeanor" in 
paragraph (21; in subsection (d>. deleted 
"within two years previous to his arrest" 
following "AS 28.35.031" and inserted "or 
o f refusal to submit to a chemical test o f 
breath under this section" and "or revo­
cation"; in subsection (e). substituted 
"motor vehicle or operating an aircraft or 
watercraft while intoxicated" for "vehicle 
under the influence o f intoxicating liquor" 
at the end; and added subsections tf)-(i).

The 1983 amendment, in subsection (a), 
modified the internal reference following 
"submit to a chemical test," inserted "for 
which a driver’s license is required" 
following "driving a motor vehicle," and 
deleted "suspension." preceding "denial or 
revocation"; repealed subsections <b', Ic), 
and (d); in subsection tfi, revised the in ter­
nal reference: rewrote subsection tg); and 
added subsection (j *.

Leg is la tive h is to ry  rep o rts . — For 
report on ch. 71, SLA* 1972 (HCSSB 38L 
am II I , see 1972 Mouse Jou rna l, p. 898,

N O TES  TO  D EC IS IO N S

E d ito r ’s notes. —  Anchorage v. Geber, 
Sup. Ct. Op. No. 1824 (F ile  Nos. 4016, 
4037, 3827, 4046), 592 P.2d 1187 (19791, 
cited in the notes beiow, was decided prior 
to the enactment o f AS 28.35.035, which 
authorizes the administration o f a chemi­
cal test without consent in certain circum­
stances to determine the amount o f alcohol 
in breath or blood,

Pu rpose  o f  section . —  This section, 
which directs the Department o f Public 
Safety to suspend or revoke the licenses o f 
those who refuse to submit to a 
breath-analysis, is merely un internal 
operating procedure that provides a 
sanction for those persons who refuse to 
submit to the Ic b I  in order to compel 
submission to a test that provides evidence 
o f intoxication; and although this section 
may have the effect o f keeping the roads 
safe from drunk drivers by suspending the 
licenses o f those who refuse the test, this 
was not an intended statutory purpose. 
Lundquist v. Department o f Pub. Safety. 
Sup. Ct. Op. No. 2763 (F ile  No. 7075). 674 
P .2d 780 (1983).

The Im p lied Consent S ta tu te  wns 
intended to p rov ide nn exc lusive 
method fo r  ohtn inmg d ire r- vidcncc 
o f a suspect's blood alcohol content, absent 
his or her express consent to the use of 
some other form o f tesling. Anchorage v. 
Gelier, Sup. Ct. Op. No. 1824 (F ile  Nos. 
4016, 4037, 3827, 4046i, 592 P.2d 1187
(1979).

C onstitu tion a lity  o f subsection  (f). — 
Subsection (f) o f this section is reasonably 
related to the public purpose o f obtaining 
evidence o f drunk driving. Jensen v. State, 
Ct. App. Op. No. 271 (F ile No. 74881, 667 
P.2d 188 (1983*.

Subsection tfi o f this section is suffi­
ciently analogous to a statute punishing 
concealment o f evidence such as AS 
11.56.610 to satisfy substantive due pro­
cess. Jensen v. State. Ct. App. Op. No. 271 
(F ile  No. 7488), 667 P,2d 188 (I99.1i.

Subsection If) o f this section does not 
violate the prohibition against cruel nnd 
unusual punishment since imposing pun­
ishment for refusal to take a breathalyzer 
lest serves the legitimate public goals o f
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deterring such conduct and ensuring that 
such conduct w ill not benefit a defendant 
nnd the penalty does not resu lt in sub­
jecting a defendant to punishment out o f 
proportion to the conduct in which he has 
engaged. Jensen v. State, Ct. App. Op. No. 
271 (F ile  No. 74881, 667 P 2d 188 (1983).

Punishing a refusal to take a 
breathalyzer test bears a fa ir and substan­
tial relation to the legitimate govern­
mental objective o f gathering evidence of 
possible drunken driving and does not 
deny equal protection. Svedlund v. Munic­
ipality o f Anchorage, Ct. App. Op. No. 301 
(F ile No. 7581), 671 P.2d 378 (1983), 
construing municipal provision nearly 
identical to subsection (0  o f this section.

M irandn  righ ts . —  Defendant's 
constitutional rights were not violated by 
not inform ing him o f his Miranda rights 
prior to asking him to take a breathalyze.* 
exam. Svedlund v. Municipality o f 
Anchorage, Ct. App, Op. No, 301 (F ile  No. 
7581), 671 P.2d 378 (1983), construing 
municipal law.

No o th e r chem ica l test n llow ed a fte r 
b reath  test re fu sed . —  The express lan ­
guage o f subsection (a), coupled with the 
legislative history o f the Implied Consent 
Statute, leads to the conclusion that in 
enacting the Implied Consent Statute the 
legislature intended thnt once a brenth 
test had been refused no other chemical 
test would be allowed. Anchorage v. Geber, 
Sup. Ct. Op, No. 1824 (F ile  Nas, 4016, 
4037, 3827, 4046), 592 P.2d 1187 (1979).

The language o f this section providing 
that, upon a person's refusal to submit to n 
chemical test o f his breath, "a chemical 
test sha ll not be given," means that law 
enforcement officials Bre precluded from 
performing other chemical tests in order to 
determine whether alcohol is present in 
the person’s blood. Anchorage v. Geber, 
Sup. Ct. Op. No. 1824 (F ile Nos. 4016, 
4037, 3827, 4046), 592 P.2d 1187 (1979).

Jn prosecuting a charge o f operating n 
motor vehicle while under the influence o f 
intoxicating liquor (now driving while 
intoxicated), law enforcement officials 
cannot utilize the results o f a blood alcohol 
test, when the blood used in perform ing 
the test was extracted from the accused 
against his or her w ill, a fte r relusal to sub­
mit to z  breathalyzer examination. 
Anchorage v. Geber, Sup. Ct. Op. No. 1824 
(File Nos. 4016, 4037, 3827, 4046), 592 
P,2d 1187 (1979).

"Chem ica l test" m eans any chem ica l 
lest. —  The language o f subsection (n) 
stating that a fte r refusal to submit to n 
lest o f the breath, "a chemical test sha ll

m l he given," means any chemical test, be 
it o f the breath, blood, urine o r otherwise, 
nnd nol juBt a chemical test o f the breath. 
Anchorage v. Geber, Sup. Ct. Op. No. 1824 
(F ile  Nos. 4016. 4037, 3827, 4046), 692 
P.2d 1187 (1971 .

T he re  is no due p rocess requ irem en t 
that n person be advised o f  the righ t to 
re fu se  to submit to a breathalyzer exam­
ination. Pa lm er v. State, Sup. Ct. Op. No. 
2002 (F ile No. 3651 ),604 P.2d 1106 (1979 ).

While subsection (a ) o f this section 
prohibits the giving o f any other blood test 
when the person arrested refuses to sub­
mit to a breathalyzer examination, it does 
nol otherwise grant or recognize a right on 
the part o f the arrested person to refuse 
that examination. Pa lm er v. State, Sup. 
Ct. Op. No, 2002 (F ile No. 3651), 604 P.2d 
1100 (1979).

R igh t to re fu se  test is o n ly  to  p ro tec t 
ngainst fo rc ib le  subm ission to  test. —  
The right o f refusal contained in subsec­
tion la ) is to only protect an individual 
from being physically forced to submit to 
the lest. Sta le v. Nease, Superior Court, 
1st Jud Dist., Cr. No. 72-23 (1972).

T he re  is no right in vo lv ed  req u ir in g  
assistance o f  counRol. —  The right to 
refuse In take the breathalyzer test under 
subse’tion (n l is only to protect a person 
from being physically forced to submit to 
the test, nnd since there is implied consent 
to the test under AS 28.35.031, there is no 
right that can be knowingly waived which 
would require the assistance o f counsel. 
S late v. Neuse, Superior Court, 1st Jud. 
Dist.. Cr. No. 72-23 (1972).

The results o f the breathalyzer test are 
nonlestimonib. in nature, therefore the 
provisions o f Miranda v. Arizona, 384 U 3 . 
436. 86 S. Ct. 1602, 16 L. Ed. 2d 694, 10 
A .L.It 3d 974 (1966) do not opply. State v. 
Nease. Superior Court, 1st Jud. Diet., C r. 
No. 72-23 (1972).

Where a driver operated n motor vehicle 
in the State o f Alnska and was law fu lly 
arrested for operating a motor vehicle 
while under the influence o f intoxicating 
liquor, such driver had no right to refuse 
taking the breathalyzer test, and such a 
test docs not violate nn individual's right 
ngainst self-incriminution. Therefore, the 
absence o f counsel is immaterial since the 
driver had no rights which counsel might 
have assisted him in asserting, State v, 
Nease, Superior Court, 1st Jud. D is t , Cr. 
No. 72-23 (1972).

R igh t to counse l be fo re  b rea th a ly ze r 
test. — When a person is arrested fo r 
operating a motor vehicle in violation o f 
state or local drunken driving ordinances,
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§ 28.33.1*3" A l a s k a  S t a t u t e s y ~ z i r a s i m

Du ty  to pub lic . — This section does not 
create a duty by the Department o f Public 
Safety toward the public which, if 
breached, can form the basis o f a civil 
action for negligence against the depart­
ment. LundquiBt v. Department o f Pub. 
Safety, Sup. Ct. Op. No. 2763 (F ile No. 
7075)', 67.1 P.2d 780 (19831.

L im itation  fo r  pu rposes o th e r llin n  
DW I p rosecu tions. -  AS 28.35.032(a) 
cannot be restricted to apply solely to 
driving while intoxicated pros* cutions, 
and to the extent that the 6tO' Jte, by 
providing that "a chemical test sha ll not be 
given”  following a breathalyzer refusal,

a ffirm atively limiLs the manner ir. which 
evidence of intoxication may be obtained, 
its lim itation must apply with equal force 
in a ll prosecutions “ arising out o f nct9 
alleged to have been comr- ,ied while the 
defendant was operatic o r driving a 
motor vehicle while intoxicated " Penn v. 
State, Ct. App. Op. No. IMS (F ile  No. 6174). 
664 P.2d 169 (1983).

F o rm e r subsection (b ) construed . — 
See Graham v State, Sup. Ct. Op. No. 
2403 (F ile No, 4092), 633 P.2d 211 (1981).

C ited in W ilson v. State. Ct. App. Op. 
No. 356 (F ile  Nos. 7523, 7526, 7833),
P.2d (1984).

C o lla te ra l re fe rences . — 7A Am, Ju r. 
2d, Automobiles and Highway Traffic, 
55 122 to 132, 141.

60 C.J.S., Motor Vehicles, § 164.16; 61A 
C.J.S., Motor Vehicles, § 593(1).

Requiring submission to physical exam­
ination or test as violation o f 
constitutional rights, 25 ALR2d 1407.

Admissibility in crim inal case o f evi­
dence that accused refused to submit to 
scientific test to detcrmine'aniount o f alco­
hol in system, 87 ALR2d 370, 26 ALR tth 
1 1 1 2 .

Suspension or revocation o f driver's 
license for refusal to take sobriety test, 88 
ALR2d 1064.

Request before submitting to chemical 
sobriety test to communicate with counsel 
as refusal to take test. 97 ALR3d 852.

Request for prior administration o f addi­
tional lest as constituting refusal to sub­
mit to chemical sobriety test under 
implied consent law, 98 ALR3d 572.

Sec. 28.35.033. Chemical analysis of blood, (a) Upon th« trial of 
a civil or criminal action or proceeding arising out of acts alleged to 
have been committed by a person while operating or driving a motor 
vehicle or operating an aircraft or a watercraft while intoxicated, the 
amount of alcohol in the person’s blood or breath at the time alleged 
shall give rise to the following presumptions:

(1) If there was 0.05 percent or less by weight of alcohol in the 
person’s blood, or 50 milligrams or less of alcohol per 100 milliliters of 
the person’s blood, or 0.05 grams or less of alcohol per 210 liters of the 
person’s breath, it. shall be presumed that the person was not under the 
influence of intoxicating liquor.

(2) If there was in excess of 0.05 percent hut less than 0.10 percent 
by weight of alcohol in the person’s blood, or in excess of 50 but less 
than 100 milligrams of alcohol per 100 milliliters of the person’s blood, 
or in excess of 0.05 grams but less than 0.10 grams of alcohol per 210 
liters of the person’s breath, that fact does not give rise to any presump­
tion that the person was or was not under the influence of intoxicating 
liquor, but that fact may be considered with other competent evidence 
in determining whether the person was under the influence of 
intoxicating liquor.
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(3) IRepealed, § 13 ch 129 SLA 1980.1
(4) If there was 0.10 percent or more by weight of alcohol in the 

person’s blood, or 100 milligrams or more of alcohol per 100 milliliters 
of the person's blood, or 0.10 grams or more of alcohol per 210 liters of 
the person's breath, it shall be presumed that the person was under the 
influence of intoxicating liquor.

(b) For purposes of this chapter, percent by weight of alcohol in the 
blood shall be based upon milligrams of alcohol per 100 milliliters of 
blood.

(t) The provisions of (a) of this section may not be construed to limit 
the introduction of any other competent evidence bearing upon the 
question of whether the person was or was not under the influence of 
intoxicating liquor.

(d) To be considered valid under the provisions of this section the 
chemical analysis of the person’s breath or blood shall have been per­
formed according to methods approved by the Department of Health 
and Social Services. The Department of Health and Social Services is 
authorized to approve satisfactory techniques, methods, and standards 
of training necessary to ascertain the qualifications of individuals to 
conduct tne analysis. If it is established at trial that a chemical anal­
ysis of breath or blood was performed according to approved methods 
by a person trained according to techniques, methods and standards of 
training approved by the Department of Health and Social Services, 
there is a presumption that the test results are valid and further 
foundation for introduction of the evidence is unnecessary.

(e) The person tested may have a physician, or a qualified 
technician, chemist, registered nurse, or other qualified person of the 
person’s own choosing administer a chemical test in addition to the test 
administered at the direction of a law enforcement officer. The failure 
or inability to obtain an additional test by a person does not preclude 
the admission of evidence relating to the test taken at the direction of 
a law enforcement officer; the fact that the person under arrest sought 
to obtain such an additional test, and failed or was unable bo to do, is 
likewise admissible in evidence.

(f) Upon the request of the person who submits to a chemical test at 
the request of a law enforcement officer, full information concerning 
the test, including the results of it, shall be made available to the 
person or the person’s attorney. (§ 1 ch 83 SLA 1969; am § 6 ch 104 
SLA 1971; am § 13 ch 129 SLA 1980; am §§ 18 — 20 ch 117 SLA 1982)

E ffe c t o f  am endm ent*. — The 1980 graph ( 1), inserted the language beginning
amendment, in subsection (a ), inserted "or "or in cxcesa of 50" and ending "210 liters
driving" and "or breath" in the o f his breath" in paragraph (2), and
introductory paragraph, doleted "as shown repealed paragraph (3 ), which read: " I f
by chemical analysis o f the person's there was 0.10 percent o r mt.ie by weight
breath”  folk wing "time alleged" in the o f alcohol in the person's biood, it sha ll be
introductory paragraph, inserted the Ian- presumed that the person was under the
guage beginning "or 60 m illigram s" and influence o f intoxicating liquor."
ending ” 210 lite rs o f his breath" in pare-

145



Discretion o f d is tric t c o u rt  p ro p e r ly  
exercised in requ iring  p rodu c tion  o f 
am pou les used in b re a th a ly ze r test. —
See Lauderdale v. State, Sup. Ct. Op No. 
1254 (F ile No. 2761), 548 P.2d 376 (1976).

D is tric t cou rt was c o r re c t  in sup ­
pressing resu lts o f  b re a th a ly ze r lest 
w here state unab le  to p roduce  
am pou les used in test. —  See Lauderdule 
v. State, Sup. Ct. Op. No. 1254 (F ile  No. 
2761), 548 P.2d 376 (1976 ).

R u le  announced g e n e ra lly  to have 
prospective effect bu t a ls o  to have  p a r­
tia l re troactive effect. —  See Lauderdale 
v. State, Sup. Ct. Op. No. 1254 (F ile  No. 
2761), 548 P.2d 376 (1976 i.

Th is section con ta in s no  re q u ire ­
m ent that advice o f  the r ig h t to ob ta in  
on independent b lood  a lc o h o l test be 
g iven , nnd it is not required by any provi­
sion o f the state or federa l constitution. 
Pa lm er v. State, Sup. Ct. Op. No. 2002 
(F ile  No. 3651), 604 P.2d 1106 (1979).

C ross-exam ination im p ro p e r ly  re ­
stric ted . — In a prosecution for operation 
o f a motor vehicle while intoxicated, the 
court improperly restricted defendant's 
cross-examination o f the person who 
administered the breatha lyzer test when it 
sustained the state’s objection to defen­
dant's line o f inquiry, where defendant 
was seeking through his attempted ques­
tioning to raiBC doubts in the ju ry ’s mind 
regarding the reliability o f the test. Keel v. 
State, Sup. Ct. Op. No. 2063 (F ile  No, 
4408), 609 P.2d 555 (1980 ).

P resum ption in b re a th a ly z e r  resu lt. 
—  Under the wording o f th is section, the 
breathalyzer result is c lea rly  viewed as the 
presumptive equivalent o f the amount o f 
alcohol in the person's blood "at the time 
alleged” ; in other words, a t  the time that 
the offense was committed, not ju s t when 
the breathalyzer examination was admin­
istered. Dovle v. State, Ct. App. Op. No. 43 
(F ile No. 5115), 633 P.2d 306  (1981).

Substan tia l com p lian ce  w ith  rcgu- 
b ilious . — Under subsection (d), even if 
the state does not strictly comply with the 
regulations, it can still show that it has 
substantially complied w ith the regu­
lations in order lo establish a sufficient 
foundation to admit the breathalyzer 
examination. Ahsoga :k v. State, Ct. App. 
Op. No. 147 (File No. 6601 ), 652 P.2d 505
(1982).

Results o f the breathalyzer test were 
admissible even though the records for the 
breathalyzer instrument showed that it 
had been calibrated at an interval o f 61 
days instead of within 60 days as required 
by 7 AAC 5 30.050. Ahsogaek v. State, Ct.

App. Op. No. 147 (F ile No. 66011,652 P.2d 
605 U 982I.

B rea th a ly ze r packet adm issible as 
evidence. —  'Hie admission o f the 
breathalyzer packet as n foundation for the 
introduction o f breathalyzer evidence in a 
drunk driving case is the introduction o f a 
public record o f factual findings recorded 
in the regular course o f official business, 
made independently nnd well in advance 
o f any particu lar prosecution, and does nol 
violate the defendant's right to confronta­
tion under the 6th amendment. State v. 
Huggins, Ct. App. Op. No. 127 (F ile Nos. 
6535, 6595), 659 P.2d 613 (1982).

Documents referred to as n breathalyzer 
packet were admissible under the public 
records exception to (he hearsay rule. 
State v. Huggins. Ct. App. Op. No. 127 
(F ile Nos. 6535, 6595), 659 P.2d f»13 
(19H2I.

K ffec t o f a lcoho l consumption n ftc r 
accident is ju r y  question . — The issue o f 
whether and lo what extent defendant's 
consumption o f alcohol after the accident 
but before a breathalyzer examination 
a(Te( ad his breathalyzer result was a 
quests, a which was properly loft fcr the 
ju rv . Dovle v. Sta le, Ct. App. Op. No. 43 
(F ile No! 51151, 633 P.2d 306 (19811.

App lied  in Catlett v. State,Sup.Ct, Op. 
No 1752 (F ile No. 3213', 685 R2d 553 
(1978); Erickson v. Municipality o f 
Anchorage, Ct. App. Op. No. 238 (F ile No. 
7058), 662 I’ .2(l 903 (1983).

Quoted in Godwin v. Slate, Slip. CL Op. 
No. 1276 (F ile  No. 2793). 554 P.2d 453 
11976); Simpson v. Municipality o f 
Anchorage, Ct. App. Op, No. 57 (F ile Nos. 
4945, 4946, 5288), 635 P.2.-I 1197 (1981); 
Cooley v. Municipality of Anchorage. Ct. 
App. Op. No. 114 (F lic  Nos. 5859, 6112, 
61511, 619 P,2d 251 <1982).

Stated in Wren v, Stale, Sup, Ct. Op. 
No. 1598 I F ile No. 3156), 577 I’ .2d 235 
(1978); Lyle V. Stalo,.Sup. Ct. Op No. 1944 
(F ile No. 3162i. 600 I* 2d 1357 (19791; 
O'l/onry v. Sta le, Sup. C l. Op Nn. 2003 
(F ile No. 34661, 604 P.2d 1 99 (1979); 
Municipality o f Anchorage v. Serrano, Ct. 
App. Op. No. 115 (F ile Nos. 6447, 6721, 
67251, 649 P.2rl 256 ( 1982i.

C ited in Su llivan v. Municipality o f 
Anchorage, Sup. Ct. Op. No. 1617 (F ile No. 
3357), 577 P.2d 1070 <19781; Reeves v. 
Slate, Sup. C l. Op, No. 1924 iFile No. 
3161(, 599 P.2d 727 (19791; Nvgrcn v. 
State, Sup. Ct. 0;>. No. 2164 (F ile No. 
4219), 616 P,2d 20 119801; Graham v. 
S late, Sup. Ct. Op. No 2403 (F ile No. 
•1092), 633 P.2d 211 (1981): Morris v. 
Farley Entr-*., Inc., Sup. Ct. Op. No. 2636

9

148

(F ile Nos. 6013, 6 0 4 2 ). 661 P.2d 167
(1983); Pena v. S ta te , Ct. App. Op. No. 245 
(F ile No. 6174), 664 P .2d 169 (1983).

C o lla te ra l re fe re n c e s . —  7A Am. Ju r. 
2d, Automobiles and  Highway TrafTic. 
} }  361, 375 to 380.

61A CJ.S .. M otor Vehicles. 5 633(2).
Admissibility and weight o f evidence 

based on scientific teat fo r intoxication or 
presence o f alcohol in  system, 127 ALR 
1613, 159 ALR 209.

Degree o r na tu re  o f intoxication for 
purposes o f statute m aking  it a crim inal 
offense to operate a n  automobile while in 
that condition, 142 A LR  555.

Validity, construction, and application 
o f legislation c rea ting  presumption o f 
intoxication o r the lik e  from presence o f 
specified percentage o f  alcohol in blood, 46 
ALR2d 1176, 16 A LR 3d  748.

Qualification as expert to testify as to 
findings or resu lts o f  scientific test to 
determine alcoholic content o f blood. 77 
ALR2d 971.

Constitutional right of one charged w ith 
intoxication to summon a physician at 
accused’s own expense to make teat for 
alcohol in system, 78 ALR2d 905.

Admissibility in criminal case o f b lood 
alcohol test where bit 'vas taken from  
unconscious driver, 72 . ^R3d 325.

Necessity and sufficiency o f p roo f that 
tests o f blood alcohol concentration were 
conducted ill conformance with prescribed 
methods, 96 ALR3d 745.

Admissibility in criminal case o f  blood 
alcohol test where blood was taken despite 
defendant's objection or refusal to subm it 
to test, 14 ALR4th 690.

Destruction o f ampoule used in a lcoho l 
breath test as warranting suppression o f 
resu lt o f test, 19 ALR4th 509.

Sec. 28.35.034. Surrender of license or permit A person whose 
license or permit to operate or drive a motor vehicle has been revoked 
under AS 28.15.165 or AS 28.15.181 shall surrender the license or 
permit to the department on receipt of notice of the revocation. After 
the period of revocation has expired, the person may make application 
for a new license as provided by law. (§ 1 ch 83 SLA 1969; am § 14 ch 
129 SLA 1980; am § 21 ch 77 SLA 1983)

Effect o f  am endm en ts . — The 1980 
amendment inserted "operate or" in the 
first sentence.

The 1983 amendment in the first sen­
tence deleted "suspended o r”  preceding 
"revoked," revised th e  internal reference,

and made a minor word change; deleted 
the former second sentence, regard ing  a 
three-month suspension o f an operator's 
license; nnd in the last sentence substi­
tuted "period o f revocation" fo r " th red  
months' period."

NOTES TO  D E C IS IO N S

Quoted in G raham  v. State, Sup. Ct. 
Op. No. 2403 (F ile  N o . 4092), 633 P.2d 211 
(1981).

Cited in Anchorage v. Geber, Sup. Ct.

Op. No. 1824 (F ile Nos. 4016, 4037, 3827 , 
40461,592 P.2d 1187 (1979); Pena v. S tate , 
Ct. App. Op. No. 245 (File No. 6174 ), S64 
P.2d 169 (1983).

C o lla tera l re fe re n c e a . —  7A Am. Ju r.
2d, Automobiles and  Highway Traffic, t'
5 141. „  j

60 C.J.S., Motor Vehicles, 5 164.24.
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§ 28.35.035 A l a s k a  S ta t u t e s § 28.35.036

Sec. 28.35.035. Administration of chemical tests without 
consent, (a) If a person is under arrest for an offense arising nut of acts 
alleged to have been committed while the person was driving a motor 
vehicle while intoxicated, and that arrest results from an accident that 
causes death or physical i> jury to another person, a chemical test may 
be administered without the consent of the person arrested to deter­
mine the amount of alcohol in that person's breath or blood.

(b) A person who is unconscious or otherwise in a condition 
rendering that person incapable of refusal is considered not to have 
withdrawn the consent provided under AS 28.35.031(a) and a chemical 
test may be administered to determine the amount of alcohol in that 
person’s breath or blood. A person who is unconscious or otherwise 
incapable of refusal need not be placed under arrest before a chemical 
test may be administered.

(c) If a chemical test is administered to a person under (a) or (b) of 
this section, that person is not subject to the penalties for refusal to 
submit to a chemical test provided by AS 28.35.032 and 28.35.034. 
(§ 21 ch 117 SLA 1982; am § 22 ch 77 SLA 1983)

Effect o f amendm ents. —  The 1983 revised the in te rna l reference in the
amendment in subsection (a ) substituted present first sentence nnd ndded the
"an  offense . . .  driving a motor vehicle" for present second sentence.
" th e  crime o f driving”  and in subsection (b)«

NO TES TO  DEC IS IONS

S ta ted  in Copelin v, State, Sup. Ct, Op. No. 245 (F ile  No. 61741, 664 P.2d 169 
N o . 2617 (F ile  Nos. 5453, 5708), 259 P.2d (1983).
12 06  (1983); Pena v. State, Ct. App. Op,

Sec. 28.35.036. Forfeiture oi motor vehicle, (a) After conviction 
of an offense under AS 28.35.030 or AS 28.35.032 involving a motor 
vehicle of a type for which a driver's license is required, the state may 
move the court to order the forfeiture of the motor vehicle involved in 
the commission of the offense if the convicted person has been previ­
ously convicted in this or another jurisdiction of more than one of the 
following offenses or has more than once been previously convicted of 
one of the following offenses:

(1) driving while intoxicated under AS 28.35.030 or another law or 
ordinance with substantially similar elements; or

(2) refusal to submit to a chemical test under AS 28.35.032 or an­
other law or ordinance with substantially similar elements.

(b) For purposes of this section, convictions for both driving while 
intoxicated and for refusal to submit to a chemical test of breath under 
AS 28.35.031(a), if arising out of a single transaction and a single 
arrest, are considered one previous conviction.

(c) Upon receipt of a motion for forfeiture, the court shall schedule 
a hearing on the matter and shall notify the state and the convicted

1 5 0

5 28.35.037 MOTOR VEHICLES ■j i .u .a  j . u e  ■

person of the time and place set for the hearing. At the hearing, the 
court may order the forfeiture of the motor vehicle if the court, sitting 
without a jury, determines by a preponderance of the evidence that the 
forfeiture of the motor vehicle will serve one or more of the following 
purposes:

(1) deterrence of the convicted person from the commission of future 
offenses under AS 28.35.030;

(2) protection of the safety and welfare of the public;
(3) deterrence of other persona who are potential offenders under AS 

28.35.030; or
(4) expression of public condemnation of the serious or aggravated 

nature of the convicted person's conduct.
(d) Upon forfeiture of a motor vehicle the court Bhall require the 

surrender of the registration and certificate of title of that motor vehi­
cle. The registration and certificate of title shall be delivered to the 
department.

(e) If not released under AS 28.35.037, a motor vehicle forfeited 
under this section may be disposed of at the discretion of the depart' 
ment. (§ 23 ch 77 SLA 1983)

Sec. 28.35.037. Remission of forfeitures, (a) Upon receiving 
notice from the court of the time and place Bet for a hearing under AS 
28.35.036, the state shall provide to every person who has an ascer­
tainable ownership or security interest in the motor vehicle written 
notice that includes

(1) a description of the motor vehicle;
(2) the time and place of the forfeiture hearing;
(3) the legal authority under which the motor vehicle may be 

forfeited;
(4) notice of the right to intervene to protect the interest in the motor 

vehicle.
(b) At the hearing, a person who claims an ownership or security 

interest in the motor vehicle must establish by a preponderance of the 
evidence that

(1) the petitioner has an interest in the motor vehicle acquired in 
good faith;

(2) a person other than the petitioner was convicted of the offense 
that resulted in the forfeiture; and

(3) before parting with the motor vehicle, the petitioner did not 
know or have reasonable cause to believe that it would be used in the 
commission of an offense. .

(c) If a person satisfies the requirementa of (b) of this section, the 
ccurt shall order that an amount equal to the value of the petitioner’s 
interest in the motor vehicle be paid to the petitioner or the court shall 
order that the motor vehicle be rekased to the petitioner together with 
title to the motor vehicle. . :*■
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m oot* The term s o f  the Mb 
lettlem ent agreem ent resolve 
>ver the Aiatna Street easeme 
ig i .ed to w aive any d*im o f int 
o  the Aiatna S treet easement, j 
or alternate access to its prop 
asem en t along Pioneer Driv£j 
igreem cnt, Gavora contractor 
ig h ts  it had to the casement-'
•eal No. 5934, challenging Gav 
o  the Aiatna Strc*et cascment^jj

(33 Furthermore, Gavora sij 
{faction o f  Judgm ent* an 
"he general rule ia that a paym 
action operates as a discharge 
len t*

[OJnce a judgm ent has 
fully satisfied  according to  it 
becom es extinguished, a dead^ 
is no longer a judgment in the 
a judgm ent fixes and finally 
the rights and obligations o f  
thereto.

HUhcll v. Lindly, 351 P.2d 106V' 
)kla.l9G0), quoting S m m ey  v. BhdeX*  
* Lumber Co., 4 LaApp. 244JX M ®!)

[41 The judgm ent which f ix e d jw J P  
blished Gavora’s rights in theA fe**  
xeet casem ent is now "extin gu S W  • 
ad thing." To preclude this extingw^1"  
dgment from operating in any fo to t  t t  
>n between the parties, as res' 1 ? £ *  
: adopt the federal practice wlueflj* 
verse or vacate tlie judgment belo .̂*®* 
nand the case, with directi orw'toTfi*^* 

e com plaint Uni led Slates v. 
ar, Inc., 340 U.S. 3$, 39, 71 S .C ^ !*  
6, 95 L.Ed. 3G, 41 (19a0).« T h is ^ r * ^

Even though the pa riia  have not 
»sue o f mootncss lhemsdrc>, this couii P *   ̂
<jwcr to dismiss moot appeals. S o fy a *,- 
■late, 491 P.2d 759, 761 (,Vlasta 1 9 7 1 ) .^ f

See 47 AmJur.2d Judgments § 992

See generally Comment Disposition o f r Z .  
'ases by the United S lam  Supreme 
' Chi.URev. 77 (1955). See also Paul *  
■epots, Inc., 62 Cal.2d 129,41 Cal.Rptr. 2  
J2d 924 (1964); Moon v. Investment Bdy , 
taho 131, 627 P.2d 310(1931); People 
cwdelman v. Weaver, 50 HL2d 237, 278jtf~r

f t *

B A S s V . M U N ic iP A L iT Y  OF ANCnO RAG E (j r Alaska' * 9 6 1
a u m * n r 2 iH \  (au« l>app. iw4)

is tended to "prevent a judgm ent, onre- 
^«w«xble because o f m ootness, from  spawn- 
'W  My *CKa' consequences."1

Accordingly, w ithout com m enting on the 
^ r .ti, we vacate the judgm ent which re- 
»tomJ the Aiatna Street easem en t to Gavo- 

and remand the case to the superior 
^u/t. with directions to d ism iss Gavora's 
wnplaint-

In view of this ruling, the companion 
‘ippril, No. S—251, challenging th e superior 
? wort's denial o f  Valdez’s Civil Rule 60(b) 

lotion to Amend or V acate the Judgm ent, 
also moot, since the city h as now ob- 

tw*d the relief sought by th a t motion. 
'TV appeal, therefore, will be dism issed.

Pi The judgment in Appeal No. 5934 is VA- 
tATED and the case R EM AND ED, with  
trections. Appeal No. S -2 5 I is DIS­
MISSED.

M ichael BASS, A ppellant, 

v.

.MUNICIPALITY OF  
ANCHORAGE, A ppellee.

No. A-273.

Court o f A ppeals-of A laska.

Dec. 14, 1984.

Defendant was convicted in the Dis- 
Court, Third Judicial District, Anchor- 

*te, John D. Mason, J., o f  driving while 
*toxicatcd, and he appealed. The Court o f  
appeals, Coats, J., held that sta tu te , which 
lulhorized police to forcibly Lake blood al- 
®»hol te s t  where person w as unconscious or 
^ erw ise  in condition rendering that per-

4l (1972); Rio Arriba County Bd. o f Ed. v>. 
lla rtinez 74 N.M. 674, 397 P.2d 471 (1964); 
Herhish v. H.A. Folsom & Assoc., 646 P.2d 731 
(Utah 1982); Eoard o f Trustees v. Bell, 662 P.2d 
<10 (Wyo.1983).

son Incapable of refusal, did not authorize 
police to initiate blood alcohol test on de­
fendant who had been in car accident and 
who needed immediate medical attention 
since defendant definitely refused to con­
sent to blood test

Reversed. ' . ... . .

1. Crim inal Law ♦=388
Statute, which authorizes police to  

. forcibly take blood alcohol test where per­
son is unconscious or otherwise in condition 
rendering that person incapable o f refusal, 
should not be read broadly, since statu te  

' w as intended to apply only to situations 
where blood alcohol te s t  could b e conducted 
without any violence, such as where an  
arrestee is unconscious. AS 28.35.035(b).

2. Crim inal Law <*=>388 .« ,_t -
Statute, which authorized police to  

forcibly take blood alcohol test where per­
son was unconscious or otherwise in condi­
tion rendering that person incapable o f re­
fusal, did not authorize police to initiate 
blood alcohol test on defendant who had 
been in car accident and who needed imme­
diate medical attention since defendant d ef­
initely refused to consent to blood test and 
resisted Die test, even if defendant was 
physically incapable of taking breath test  
and even though it w as not practical to 
offer breath lesL AS 28.35.035(b).

3. Crim inal Law ©=1169.1(7)
Erroneous admission o f defendant's 

blood test result w as not harmless error 
since evidence could have been critical ev i­
dence for charge o f  driving while intoxicat­
ed.

John T. Maltas, AssL Public Defender, 
Kenai, Sen K. Tan, AssL Public Defender, 
Anchorage, and Dana Fabe, Public D efend­
er, Anchorage, for appellant

5. Munsingweetr, 340 U.S. a l 41, 71 S.Ct. at 107, 
95 LEd . at 42.
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Shelley JL Owens and James A. Crary, 
Asst Municipal Prosecutors, Allen M. Bail­
ey, Municipal Prosecutor, and Jerry Wertx- 
baugher, Municipal A tty. Anchorage, for
appellee.

Before BRYNER, CJ, ‘and COATS and 
SINGLETON, JJ. - J f  V* -

OPINION
*.*. — r .  J ;/  ir .r

COATS, Judge.
Anchorage Police Officer Baker was dis­

patched to a single-car, injury accident in 
the area of Spenard Road at 3:00 a.m. on 
September 3, 1983. Baker saw Michael 
Bass being escorted back to the scene of 
the accident by an airport security officer. 
Bass's vehicle was overturned. Baker was 
told by a security officer that Bass had 
been in an accident, had fled the scene on 
foot, and had been pursued by the officer.

Baker asked Bass what happened and 
was told that Bass's vehicle went out of 
control and rolled when Baas Bwerved to 
avoid hitting another car. Bake observed 
the strong odor of alcohol, slurred Bpeech 
and unsteadiness as Bass stood in the area. 
According to Baker, Bass was also ex­
tremely belligerent and noncooperative 
with paramedic rescue personnel at the 
scene of the accident

Baker observed that Bass needed imme­
diate medical attention. He noted that 
Bass had a hand injury which would re­
quire stitching and had hit his chest hard 
against the steering whc *1. Bp ss was tak­
en to Providence Hospital for treatment

Baker arrived at the hospital emergency 
room at about 3:45 a.m. Upon arrival, he 
spoke to hospital personnel and learned 
that Bass had a lacerated hand which 
would require stitching and a severely 
bruised chest with possibly some broken 
ribs. Baker was told that the hospital per­
sonnel did not anticipate knowing whether 
Bass would actually be admitted for at 
least two hours.

Baker then apparently called the munici- 
nal prosecutor, Allen Bailey, and explained 
that (1) because of the severity of Bass’s

Injuries, Baker did not know when Bast's 
treatment would be completed; (2) even if 
Baas was not admitted, it would be seven] 
hours before a breathalyzer test could be 
done, and (3) based on what Baker was to]j 
about Bass’s chest injuries, Baker was m. 
sure whether Bass could blow into a 
breathalyzer sufficiently to give an acca. 
rate reading. Bailey advised Baker to ob­
tain a blood sample.

When Baker informed Bass that blood 
would be drawn, Bass objected. He said • 
that he was not going to have his blood 
drawn and started to walk out of the hospi- 
tal. Baker then placed.Bass under arTest, 
handcuffed him, and placed him back os 
the gumey. Officer Honnen assisted Bab 
er in restraining Bass, putting Bass in i 
wristlock to assist Baker in handcuffing 
Bass. Honnen and Baker then restrained 
Bass, holding him onto the gumey whDe 
the laboratory technician drew blood from 
him. Baker admitted that there was some 
bleeding from Bass’s lacerations at this 
time and that Baker was aware that Ba« 
might have had cracked ribs, but that they 
restrained him as gently as they couli

Bass, on the other hand, indicated that 
the officers forced him down on the floor 
dragged him over to the gumey, and in­
flicted so much pain that he could not 
move. He said he protested throughout 
the procedure. After the blood was drawn. 
Bass was issued a citation and the officer* 
left him at the hospital. Bass’s blood alco­
hol level was 0.243.

Both parties agree that Bass was con­
scious and alert at the time of the extrac­
tion of his blood. He actually walked into 
the hospital himself. He understood what 
was going on around him and verbalized 
his refusal to consent to the extraction

On January 1, 1984, Bass' moved to sup 
press the results of the blood-alcohol test 
He based his motion upon the ground that 
he was not unconscious or otherwise in i 
condition rendering him incapable of re­
fusing which would permit the nonconsen- 
sual extraction of his blood u^der AS 25-- 
35.035(b).

£A

BASS v. Mflf
cn,

.wsgj District Court Judge John D.: 
jued Bass’s motion, making extl 

findings. Judge Mason Intel
ij8.S5.035(b), which allows now 
blood testing where s person h  \ 

rr idering him Incspable of t 
delude "s person being hospiU 

ult of incidents that have occu 
'cannot fairly be offered s bn 

Judge Mason refused to 
results of the blood test Al 
in which the results of hi* 

itted into evidence, Bass was 
driving while intoxicated in vt 
C 9.28.020. Bass now appei
Municipality o f Anchorage o rd in ir 

this situation. They are virtui 
the slate statute*. Implied corucn 

?*ZgA5.031(a) is equivalent to AMC 1 
ch provide* 

fA  person who operate*, drive* or 
7.'physieal control or a m otor vehlclt 
^municipality o r wh > operate* an 
defined by AMC 9-2u.020E.l o r wl 

V  watercraft as defined by AMC 
'shall be considered to have given c 
chemical test o r tests o f bis o r  her 
the purpose o f determining the ale 
lent o f his o r her blood o r breath 

'"arresied fo r an offense arising < 
alleged to have been committed 
person was operating, driving oi 
physical control o f a m otor vchich 

,ing an aircraft o r a watercraft whil 
cd. The test o r tests shall be admi 
the direction o f a law enforeem 
who has reasonable ground to belii

£ §VY  person was operating, driving, oi
physical control o f a m otor vchich- 
ing an aircraft ar a watercraft in I 

iflSr^ pality while intoxicated.
J r ' AS 2835.032(a), "Refusal to submit l 

test," is equivalent lo  AMC 938 .0 2 ; 
‘4  . provides:
/ ? . ~ I f  a person under arrest refuses tht 
drs.--” « law enforcement officer to si. 

chemical test under AMC 9.28.01' 1. 
' ing advised by the officer that the r 

if  that person was arrested while o; 
driving a motor vehicle fo r  which 
license is required, result in the 
revocation o f the license o r nonrcs 
lege to drive, that the refusal in; 

ij, against the person in a civil o r crini 
y x t*  or proceeding arising out o f an aci 

have been committed by the pet 
operating o r driving a motor vehit 
aline an aircraft o r a watercraft w" 
caicd. and that the refusal is a mis 

- a chemical test shall not be given, 
provided by AMC 9.28.025.
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District Court Judge John D. Mason de­
nied Bass's motion, making extensive fac­
tual findings. Judge Mason interpreted AS 
28.35.035(b), which allowB nonconsensual 
blood testing where a person is in a condi­
tion rendering him incapable of refusal, to 
include "a person being hospitalized as a 
result of incidents that have occurred” who 
"cannot fairly be offered a breathalyzer 
test.” Judfe Mason refused to suppreso 
the results of the blood test After a jury 
trial in which the results of nis test were 
admitted into evidence, Bass was convicted 
of driving while intoxicated in violation of 
AMC 9.28.020. Bass now appeals to this
I. Municipality o f Anchorage ordinance* also ad­
dress this situation. They arc v irtu -lly  identical 

■ to the state statute*. Implied consent statute AS 
28.35.031(a) is equivalent to AMC 938.021(A ), 
which provide*

A person who operate*, drives o r  is in actual 
physical control o f a motor vehicle within the 
municipality o r who operates an aircra ft as 
defined by AMC 938 .020E .I o r who operates 
a watercraft as defined by AMC 938 .0 20E 3 
shall be considered lo  have given consent to a 
chemical lert o r 'csts o f his o r her breath fo r 
the purpose o f determining the alcoholic con­
tent of his o r her blood o r breath if law fu lly 
arrested fo r an offense arising out o f acts 
alleged to have been committed while the 
person was operating, driving o r in actual 
physical control o f a motor vehicle o r  operat­
ing an aircraft o r a watercraft while intoxicat­
ed. The test o r tests shall be administered 2t 
the direction o f a law enfoicement officer 
uho has reasonable ground to believe that the 
person was o crating, driving, o r in actual 
physical control o f a motor vehicle c r operat­
ing an aircraft o r a watercraft in the munici­
pality while intoxicated.

AS 28.35.032(a), "Refusal to submit to chemical 
•est." is equivalent lo AMC 9.28.022(A), which 
Provide*

If a person under arrest refuses the request o f 
a law enforcement o fficer to submit to a 
chemical test under AMC 9.28.021A, after be­
ing advised by the officer that the refusal will, 
if that person was arrested while operating o r 
driving a motor vehicle fo r which a driver's 
license is required, result in the denial or 
revocation o f the license o r nonresident privi­
lege to drive, that the refusal may be used 
against the person in a civil o r crim inal action 
nr proceeding arising out o f an act alleged to 
have been com m i"rd  by the person while 
operating o r driving a motor vehicle o r opcr- 
al'ng an aircraft o r a watercraft while intoxi- 
caicd. and that the refusal is a misdemeanor,
3 chemical test shall nol be given, except as 
Provided by AMC 9.28.025.

court and argues that Judge Mason erred 
in not suppressing the results of the blood 
test We reverse. • ■

This case ~equires us to analyze the state 
statutes which authorize the police to initi­
ate blood alcohol tests following an arrest 
for driving while intoxicated.1 Under the 
state statutes, a person who drives a motor 
vehicle in the state implicitly consents to 
submit to a breath test to determine the 
amount of alcohol in his blood if he is 
lawfully arrested for driving while intoxi­
cated. AS 28.35.031(a).1 If one arrested 
for driving while intoxicated refuses to

AS 2835 .035(a) and (b ) have municipal code 
counterpart in AMC 9.28.025(A) and (B ), which 
provide:

A  I f  a person Is under arrest fo r  an offense 
arising out o f acts alleged to have been com­
mitted while the person was driving a motor 
vehicle, and that arrest result* from  an acci­
dent that causes death o r physical in jury to 
another person, k chemical test may be ad­
ministered without the consent o f the person 
arrested to determine the amount o f alcohol 
in that person's breath o r blood.
B. A person who is unconscious o r otherwise 
in a condition rendering that person incapa­
ble o f refusal is considered not to have with­
drawn the consent provided under AMC 9.28.- 
021A and AS 28.35.031(a), and a chemical test 
may be administered to determine the 
amount o f alcohol in that person's breath o r 
blood. A person who is unconscious o r other­
wise incapable of refusal need not be placed 
under arrest before a chemical test may be 
administered.
The motion and the arguments o f both parlies 

below, as well as the court's findings and ruling, 
referred to the state statutes. We thus refer to 
those statutes in this opinion. No party has 
suggested that the municipal ordinances would 
d iffer in application from  the state statutes.

2. AS 28.35.031(a) provides:
Implied Consent (a ) A person who operates 
o r drives a motor vehicle in this state . . .  shall 
be considered to have given consent to a 
chemical test o r tests o f the person's breath 
fo r the purpose o f determining the alcoholic 
content o f the person's, blood o r breath if 
law fu lly arrested fo r an offense arising out o f 
acts alleged to have been committed while the 
person was operating o r driving a motor vehi­
cle . . .  while intoxicated. The test o r tests 
shall be administered at the direction o f a law 
enforcement officer who has reasonable 
grounds to believe that the person was operat­
ing o r driving a motor vehicle . . .  in this state 
while intoxicated.
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txkc a blood lest, after being informed of 
the consequences of such refusal, “a chemi­
cal test shall not be given, except as provid­
ed by AS 28.35.03S." AS 28.35.032*. AS 
28.35.035 provides in part:

Administration of chemical tests with- 
out consent '■

(a) !f a person is nnder arrest for an 
offense arising out of acts alleged to 
have been committed while the person 
was driving a motor vehicle while intoxi­
cated, and that arrest results from an 

*" accident that causes death or physical 
injury to another person, a chemical test 
may be administered without the consent 
of the person arrested to determine the 
amount of alcohol in that person’s breath 
or b l o o d . - 

v (b) A person who is unconscious or 
otherwise in a condition rendering that 
person incapable of refusal is considered 

:. not to have withdrawn the consent pro-
vided under A2> 28.35.051*8) and a cherni- 

. . cal test may be administered to *3ctsr-
. mine the amount of alcohol in that per­

son's breath or blood. A person who is 
unconscious or otherwise incapable of re­
fusal need not be placed under arrest 
before a chemical test may be adminis­
tered.
In Pena v. Slate, 684 P.2d 864 (Alaska 

1984), the supreme court held that ”[t]he 
Implied Consent Statute prorides the exclu­
sive authority for the administration of po­
lice-initiated chemical sobriety tests to a 
driver arrested for acts allegedly commit­
ted while operating a motor vehicle.” 4 Id. 
at 867 (footnote omitted). It therefore 
seems clear that the municipality can justi­
fy forcibly taking the blood sample from
3. AS 2835.0321*) provides:

hefusat to submil lo chemical test (a ) I f  a 
person under arrest refuses the request o f a 
law enforcement officer to submit to a chemi­
cal test under AS 28.35.031(a), after being 
advised by the officer that the refusal w ill, i f  
that person was arrested while operating o r 
driving a motor vehicle fo r  which a driver's 
license is required, result in the denial or 
revocation or the license o r  nonresident privi­
lege lo  drive, that the refusal may be used 
against the person in a civil o r  crim inal action

Bax* only if the taking falls under AS 
2335.035(b). . .

It seems dear to us that AS 28.35.035(b) 
does oot apply to this case. In the implied 
consent statutes, the legislature has gone 
to great lengths to avoid authorizing the 
police to forcibly take blood alcohol tests 
from defendants charged with driving 
while intoxicated. The legislature has, in­
stead, provided extremely strong incentives 
to s  defendant to take a breath test for 
blood alcohol by providing criminal penal­
ties. The legislature has provided for giv- 
ing breath tests without the cooperation of 
the defendant only in two situations. In 
AS 28.35.035(a), the statute provides that if 
a person is under arrest for driving while 
intoxicated and the arrest result! ,„i a, 
accident which caused death or physi'al

• injury to another person, a chemical test of 
the defendant's blood alcohol may te ad­
ministered without, consent The poli .y be­
hind this provision seems clear. If the

• driving while intoxicated offense is of the 
most serious type, involving death or pbyri 
cal injury, the legislature will allow taking 
a blood-alcohui test without consenL

The other situation in which the legisla­
ture has authorized taking a blood-alcohol 
test under AS 28.35.035 is where ”a pcrsoo 
. . .  is unconscious or otherwise in a cond> 
tion rendering that pcnon incapable of re­
fusal.” The trial judge read this staluu 
broadly. He found that Bass needed to b< 
at the hospital for treatment and that t>* 
police could not give a breath test a l l)v 
hospital. He also found th a t the re  v v t  
jwssibility that, even if o f fe re d  a hniii 
test, the defendant would not physically b« 
able to take it because of his in ju ries, lb

o r proceeding arising out o f an act a llrpdft 
have been committed by the person <•£* 
operating o r  driving a motor vehicle or op«» 
ating an aircra ft o r  a watercraft while in*» 
catcd. and that the refusal is a misdrmca»*. ■ 
a chemical test shall not be given, cun< •  
provided by AS 2835 .035 .

4. The on ly  exception to this principlr wnuk! te 
consent to the blood alcohol test. Conte** * i 
nol an issue in this case.

O K I

i  concluded that Bass was "in ft*
* rendering [him] incapable of refill ’i

. [1.2] We believe that, in lig) 
fact that the legislature has gone 
lengths to not authorize the poliet 
bly take blood tests, .VS 28.S5.0f 
not be read broadly. Certainly 
have been easy for the legislatui 
that the police could forcibly taki 
alcohol test if there were exigen 
stances which-prevented the pol 
‘administering a breath test Th< 
language which the legislature cl 

£  xludes this interpretation. There 
- . fact that it was not practical to of 
;!?a! breathalyzer test does not bring 
‘̂ within AS 28.35.035(b). What doc:

^ la ll within AS 28.35.035(b) is a nan 
V*jnf1 cases where the defendant i

-Vrncr
ous or otherwise incapable of > 

-^mg his intent to refuse. In these i
police would be able to take ft b 

^without the person’s contemporani 
)gfrtent, but without having to use an 
r.?fieans to obtain the blood-alcohol t 
yjjpote that the legislature did not ft- 

'£2?*85.035(b) that the police couli 
:?blood alcohol test without consent 
/J in  AS 28.35.035(a). Rather, the le 

that "a person who is uncon.- 
otherwise in a condition incapol 

-z JhwI is considered not to have iri 
'J^jhs .consent provided under At 

031(a).” (Emphasis supplied.) Th 
7< tore’s' choice of language 6eems to 

consistent with the theory that A 
©35(b) was intended to apply only 

Is iSons where a blood alcohol test 
. ” conducted without any violence 

where an arrestee is unconscious.
who is unconscious is consider- 

tare withdrawm s implied consc 
’-'•̂ Uoatalcohol test u«n thus be adir. 
t  im&r'AS 28.35.035(b). This langu 

l  _ teem to apply to a person i 
position/who definitely refused to 
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concluded that Bass was "in a condition 
rendering [him] incapable of refusal”

[1,21 We believe that, in light of the 
fact that the legislature has gone to great 
lengths to not authorize the police to forci­
bly take blood tests, AS 28.35.035 should 
not be read broadly. Certainly it would 
have been easy for the legislature to say 
that the police could forcibly take a blood 
alcohol test if there were exigent circum­
stances which prevented the police from 
administering a breath test The narrow 
language which the legislature chose pre­
cludes this interpretation. Therefore, the 
fact that it was not practical to offer Bass 
a breathalyzer test does not bring this case 
within AS 28.35.035(b). What does seem to 
fall within AS 28.35.035(b) is a narrow class 
of cases where the defendant is uncon­
scious or otherwise incapable of manifest­
ing his inter! to refuse. In these cases the 
police would be able to take a blood test 
without the person's contemporaneous con­
sent, but without having to use any violent 
means to obtain the blood-alcohol test We 
note that the legislature did not say in AS 
23.35.035(b) that the police could take a 
blood alcohol test without consent as it did 
in AS 28.35.035(a). Rather, the legislature 
said that “a person who is unconscious or 
otherwise in a condition incapable of re­
fusal is considered not to have unthdraum 
the consent provided under AS 28.35.- 
031(a)." (Emphasis supplied.) The legisla­
ture's choice of language seems to us to be 
consistent with the theory that AS 28.35.- 
035(b) was intended to apply only to situa­
tions where a blood alcohol test could be 
conducted without any violence such as 
where an arrestee is unconscious. A per­
son who is unconscious is considered not to 
have withdrawn his implied consent and a 
blood-alcohol test can thus be administered 
under AS 28.35.035(b). This language does 
not seem to apply to a person in Bass’s 
position, who definitely refused to consent 
b) the blood test and resisted the test 
Under these circumstances, we conclude 
'•bat AS 28.35.035(b) did not authorize the 
police to initiate a blood-alcohol test, oven if 
Bass was physically incapable of taking a 
breath test. We hold that Bass was not "a

person who [was] unconscious or otherwise 
in a condition incapable of refusal” for 
purposes of AS 28.35.035(b). Therefore, 
the police should not have forced Bass to 
have the -blood sample drawn and Judge 
Mason should have suppressed the evi­
dence.

(3] Tbe municipality argues that the ev­
idence against Bass at trial was strong, 
and that admission of the blood test result 
was, if error, harmless. We disagree. The 
blood alcohol test result of 0.243 was ad­
mitted at trial and could certainly have 
been critical evidence for this charge of 
driving while intoxicated.

The conviction is REVERSED.

(o  jiirm m m inn

Ronald WILLIAMSON, Appellant, 
v.

STATE of Alaska, Appellee.
No. 6950.

Court of Appeals of Alaska. 

Dec. 21, 1984.

Defendant was convicted in the Superi­
or Court, Thi J  Judicial District, Anchor­
age, J. Justin Ripley, J., of manslaughter, 
as lesser included offense of second-degree 
murder, and two counts of tampering with 
physical evidence, and he appealed. The 
Court of Appeals, Bryner, CJ., held that: 
(1) trial court committed reversible error in 
admitting, under coconspirator’s exception 
to hearsay rule, testimony by state witness 
that defendant’s alleged accomplice had 
said that defendant left bar to commit rob­
bery (2) testimony of defense witness that 
he had a homosexual encounter with victim 
one year previously was admissible as pro­
bative of defendant’s self-defense testimo-
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