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M a y  9, 1986

Repre s e n t a t i v e  Mike M i ller  
H o u s e  of Re presentatives 
State C a pital 
Juneau, Alaska 99811

RE: P r o posed Amendments to AS 34.08.470 (Lien for Assessments/
U n i f o r m  Common interest Ownership Act) (House Bill 470)

D e a r  Mr. Miller:

X have worked exten s i v e l y  as a lawyer in the c o n d o m i n i u m  and 
p l ann ed unit development field for 15 years. D urin g this period 
of time I have prepa red legal documents for not leas t f. an 50 
condomi niums and PUDs, and have represented owners' associations.

W h i l e  I believe it reasonable and necessary for a c o n d o m i n i u m  
owners' association to have the ability to foreclose its 
a s s e s s m e n t  lien by summary proceedings, AS 34,08,470 as it is now 
w r i t t e n  will not work for this purpose.

AS 34.08.470 (j) (1) and (4) purport to give a condo m i n i u m  owners' 
a s sociatio n the right to foreclose an assessment lien u nder the 
non-jud icial d e e d  of trust foreclosure procedure set forth in AS
34.20.070 et seq.

The legal basis for a non-judicial or summary foreclosure u n d e r  AS
34.20.070 is found in its firtit sentence:

Section 34.20.070. SALE BY TRUSTEE. (a) If a deed 
of trust is executed conveying real p r o perty located in 
the state to a trustee as security for the p a yment o f  an 
indebtedness and the deed provides that in the case of 
d e fault . . . the trustee m a y  sell the property for a 
condition broken, the trustee, . . . m a y  execut e the
trust by sale of the property, ♦ . . w i thout  first
securing a decree of foreclosure and order of sale from 
the court . . . .  (emphasis added)
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Thus, unless there is a conveyance of a c ondom inium unit to a 
trustee, the unit can not be' sold by a trustee to satisfy the 
a s s o c i a t i o n’s lien* In short, there 1 b a very significant legal 
d ifference between an assessment lien, a n d  the lien of a deed of 
trust. A  purport ed extra judicial sale under AS 34*20,070 to 
satisfy an assessment lien would pass no title as the "trustee" 
n e v e r  was co nveyed title.

I have di scussed this provision w i t h  representatives of three 
title insurance companies doing business in the A nchorage area w h o  
concurred with the foregoing analysis and indicated that their 
companies w o u l d  not insure title acquired through such a 
procedure.

Sincerely,



ALASKA MORTGAGE BANKERS ASSOCIATION
P.O. BOX 4-2691 / ANCHORAGE, ALASKA 99509

May 1, 1986

Honorable M. Mike Miller 
Chairman, J u d i ciary  Committee 
Alaska State Legislature 
Pouch V (MS 3100)
Juneau, Alaska 99811

RE: Senate Bill 470
U n ifo rm Common Interest Own ership Act

Dear Representat ive Miller:

We understand the subject bill has been referred to the 
House J u d i ciary Committee, which has a hearing scheduled 
for May 9th.

We urge quick passage of the bill, so that the problems 
encou n t e r e d  with the current law can be cleared up in this 
session.

Lupolle Stietz 
President

L S : ga



ALASKA MORTGAGE BANKERS ASSOCIATION
P.O. BOX 4-2691 / ANCHORAGE. ALASKA 99509

May 8 ,  1986

Honorable Mike Miller

Chairman, House Judiciary Committee

Pouch V (MS 3100)

Juneau, Alaska 99801

Re: SB 470

Uniform Common Interest Ownership Act

Dear Representative Miller:

The Alaska Mortgage Bankers Association ^ ~ worked closely with various 

industry groups over the past four r i seek amendments to the

Uniform Common Interest Ownership Act. jrpose of these efforts was

to have a law providing full disclosui al estate purchases yet, at

the same time, protect Homeowners Associc. . nd maintain the ability tn 

finance and insure common interest properties.

We understand there are concerns by some about the repeal of the non­

judicial Foreclosure presently available to Homeowners Associations i the 

event of default in payment of dues by a unit owner. The purpose of this 

letter is to inform you that it would be in the best interest of a lender, 

as either a loan servicer or holder of the mortgage, to work with 

Homeowner's Associations when a default in payment of dues occurs. 

Counseling of the borrowers regarding their obligation to pay homeowners 

dues and assisting the association in collection of the dues would be a 

prudent consideration of any mortgage servicer.

As has been indicated in our previous written testimony regarding SB 470, 

we urge a quick passage of this bill so that financing and insuring of 

properties in common interest communities can continue without 

restriction. We understand that additional amendments may be desired; 

however, SB 470, in its present form, takes care of the majority of 

concerns brought forth since the effective date of the Act.

Vice President

KM: rm



April 4, 1986

ALASKA MORTGAGE BANKERS ASSOCIATION
P.O. BOX 4-2691 /ANCHORAGE. ALASKA 99509

Members

Alaska State Legislature 

Pouch V

Juneau, Alaska 99811 

Re: Senate Bill 470

Honorable Senators and Representatives:

The Alaska Mortgage Bankers Association recommends passage of 

Senate Bill 470.

The Uniform Common Interest Ownership Act took effect on January 

1, 1986. The law provides fcr disclosure of srtain information 

to purchasers of property in common interest communities as well 

as defining these communities. We support the intent of the law 

and the disclosure requirements cn large and/or structured 

common interest communities.

It became apparent when implementing the law that certain refine­

ments were needed, especially as regards small and/or limited 

common interest communities. Our Association, along with others 

in the real estate industry have worked with legislative staff 

toward a goal of amending the law. Senate Bill 470 incorporates 

the refinements the industry felt were needed and should solve 

the problems encountered by the real estate industry, title 

companies, lenders and consumers in working with the Uniform 

Common Interest Ownership Act.

We feel passage of the bill would result in a workable law which 

encompasses the intent of the legislature and the intent of the 

Model A.ct.

Should you have any questions, we will be happy to discuss this 

at your convenience.

Lucille Stietz 

Vice President 

07-265-2860



P 0 . Box 101020, Anchorage, Alaska 99510

E li zab eth  Hickerson 0ATE: Mar ch 11, 1986

B etty M. C o o k f ^ -  

M o rt g a g e Operations D i r e c t o r

Re: UC IOA  - AHFC's R e c o m m e n d e d  Changes

AS 34.08

Al a s k a Housing Finance C or por ati on is not oppos ed to the d el e ti o n  o f  the 

w o rd s  "or financing from the AHFC" from sec ti o n s  34.08.020 and 34.08.030.

Our testi mon y last year was not a request to have such l ang uag e included, 

but a concern for d i s c l o s u r e  protect ion  for purchas ers  of u n it s in small 

projects. If the l eg i sla tor s agree that these purchasers nee d the p r o t e c­

tion of  this law, then p urc h a s er s need that p rote cti on whether or not AHFC 

is financing the project.

I b e l i e ve  o u ' concern for small projects, e sp ec i a l l y  those with h i g h  budgets, 

is still a valid and tro ub le s o m e  concern. I urge you not to d e l e t e  "or 

financing from AHFC" with out  some c o m p e n s at in g addition. This can be a c c o m­

plishe d by changing the w o r d  "or" at the end of line 27 (Sec. 3 4.08 .03 0) to 

"and." This will e xc l u d e  c o mm u n i t i es  that are both under 12 un its  and hav e 

b ud get s of less than $100 pe r year/per unit rather than e x c l ud in g  p r oj ec t s  

that are either under 12 u nits or under $100 per year.

If the legislators do not want to cha nge  the word "or" to "and", I st rongly 

suggest some other m e t ho d be found to require resale d isclosure in small, 

high oudget projects b e f o r e  AHFC is taken out.

A tt a c h ed  is an analysis of  which pr ojects would need to comply with the law 

as it curre ntl y reads; with "AHFC" deleted; and with "AHFC" d e l e t e d  and the 

word "or" changed to "and." This analysis is general in n atu re  and a c k n ow l­

edges that all pro jects fall under some p r o v i si on s o f  the law (.720-.740). 

The chart was made to a n a l yz e  the main c onc er ns  of the realtors and lenders.

su

Attach men t



CS SB 470 (Judiciary)
An Act Relating to the n n i f o r m  Common Interest O w n e r s h i p  Act

hi.iform Common I n t erest O w n e r s h i p  Act became l a w  last year. 
A c c o r d i n g  to the re altors, bankers, title companies and 
homeowners associations, the law is w o r king very well, 
p a r t i c u l a r l y  for condominiums.

The only real p r o b l e m  that has arisen involves certain plan ned 
communities, such as subdivisions, which have mini mal 
responsibilities for road maintenance, common wells and septic 
systems. Homeowners asso ci a t i o n s  have in irai v cases never 
e x isted or functioned.

This bill provides c e r t a i n  exception s for thu_e p l a nned  
c o m m u n i t i e s :

1. If the p l a n n e d  c o m m unity has no development rights and 
its annual assessments per unit are less than $100, then only 
three sections of the act apply: separate title and taxation;
a p p l i c a b i l i t y  of local ordinances; and eminent domain.

?. An alternative means of disclos ure is allowed where 
there is no functioning association. The buyer can provide 
d isclosures  through an affidavit.

Certain housekeeping m e a sure s are also contained in the bill:

Associations m a y  petition the court to amend t heir 
d o c u m e n t s ;

Associations m u s t  judicially foreclose their liens;

In addition, all n e w l y  created condomini ums and cooperatives, 
regardle ss of size, are subject to the act. This is n e c e ssary  
because condominiums and cooperatives are creatures of statutory 
law, and therefor if these entities were not subject to the 
act, there is no c o m m o n  law under whic h they can be created.

This bill has been e n d o r s e d  by:

Alaska Mortgage Bankers Assoc i a t i o n  
Alaska Land T i t l e  A s s o c i a t i o n  
Alaska A s soci ation of Realtors 
C o n s umer P rotectio n 
AHFC
Attorneys who r e p r e s e n t  Associ ations



J U D I C I A R Y  C O M M I T T E E  SUBSTITUTE 
SENATE BILL 470 

Sectional Analysis

AS 34.08.010 is a m e n d e d  to include the regulation o f  all residenti al 
condominiums and c o o p e r a t i v e s  under  the common i n t erest o w n e r s h i p  
art.

Section 1.

Section 2.

AS 34.08.030 is a m e n d e d  to apply only to planned c o m m u n i t i e s  in which 
there are no develo p m e n t  rights and whose annual a s s e s s m e n t s  are 
limited to $100 per unit.

Section 3.

The w o r d i n g  of this n e w  section was contained i i the o r i g i n a l  AS
34.08.030. Due to the m o d i f i c a t i o n s  to that section, the drafter 
r ecommended  a new s e c t i o n  be created.

Section 4.

AS 34.08.040 is a m ended to include AS 34.08.510 as an applicable  
section to preexist ing common interest communities. A S  34.08.510 is 
referenced in AS 3 4 . O S . 590 (Resale certificates) but w a s  not included 
under AS 34.08.040. This addition clarifies the a p p l i c a b l e  sections.

Section 5.

A new section is a d d e d  that gives associations the a b i l i t y  to 
petition the court in or der to a mend declarations. T h i s  is n e eded to 
m o d i f y  declarations w h i c h  have no provisions for a m e n d m e n t s  or whose 
declara tions reauire a high percentage  of unit owners to vote on 
amendments. Adequate due process provisions are included. This is 
adopted from the C a l i f o r n i a  law.

Section 6.

A new section is add ed that gives associations  the a b i l i t y  to 
petitio n the court in o rde r to extend the termination date of the 
declaration. This is needed where no provisions for e x t e n s i o n  are 
provided in declarations. Adecruate due process p r o v i s i o n s  are 
included, "’his is a d o p t e d  from the Cali f o r n i a  law.

Section 7.

AS 34.08.470 is amended by r e p e aling the noniudiciai lien foreclosure 
procedures under AS 3 4 . 2 0 . 0 7 0  (Deed of Trust) as a p p l v  to 
condominiums  and p l a n n e d  communities. The remedy a v a i l a b l e  u n d e r  the 
Deed of Trust statute was intended to he available o n l y  to the



original parties to the deed, and thus is inappropriate for 
nonparties, parti c u l a r l y  condo miniums and planned communities.

Section 8.

AS 34.08.590 is a m ended by a ddin g an alternative resale certificate 
for planned communities where there is no associatio n or officers ana 
where no assessments are collected.

Section 9.

This section was added in order to comply with the revisions to AS 
34.08.020 cad AS 34.08.030.

Section 10.

AS 34.08.020 is repealed. C ooper a t i v e s  by nature are creatures of 
statutory law and should be regulated bv the Common Interest 
O w n e rship Act.



A laska ^tatc legislature
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Senate

M a r c h  27, 1986

M E M O R A N D U M

TO: S e nate Financ e Committee Memb ers

FROM: Jan Faiks, C o-C hairman
S enate Fina nce C o m m i t s  re

SUBJECT: F i nanc e Committe e Sporfsored Bill

W i t h  the commi t t e e ' s  concurrence, I w o u l d  like to introduce 
a committee  spo ns o r e d  bill w h i c h  makes several amendments 
to the U n i f o r m  C o m m o n  Interest Owner s h i p  Act w h i c h  was 
approve d by the L e g i s l a t u r e  last session.

The amendm ents are the result of r e c o m mendatio ns o f f er ed by 
a joint industry c o m m i t t e e  consi s t i n g  of repr es e n t a t i v e s  
from the A l aska R e a l t o r s  Association, AHFC, A l a s k a  Land 
Title A s s o c i a t i o n  and the A s s o c i a t i o n  of M o r t g a g e  Bankers. 
Basically, the bill wi ll do the following:

1. Cla rifies the proced u r e s  w h i c h  must be 
followed in p l a n n e d  c omm unities (especially 
single family units) w h e r e  there is limited 
c ommon el ements such as road m a i n t e n a n c e  a nd/o r 
c ommon wells. In p l a n n e d  communities, t y p i c a l l y  
there is no ho: .^owners a s s o c i a t i o n  t h ereby m a k i n g  
it not p o s s i b l e  ,.:o comply w i t h  some cf U C IOA's 
p r o v i s i o n s  such s the A s s o c i a t i o n  p r o v i d i n g  a 
re-sal® certificate. Instead, the amendment 
provides for an altern a t i v e  means of d i s c l o s i n g  
to potential b u yers  all oblig ations associated 
with the real estate.

2. M a kes all condom i n i u m s  subject to the Act 
(currently it perta i n s  to those w i t h  12 or mor e 
u n i t s ) .

OUT OF SESSI0IA
1024 WEST STXTM AVENUE. SUITE 302 ANCHORAGE, ALASKA 99501 907-274-6611



3. Provides an A s s o c i a t i o n  wi th the a b ility to 
go to court w h e n  it has a p r o b l e m  in amending its 
declarations  (such as the inability to g et 100% 
of the homeow n e r s  to agree due to absence from 
the p r o p e r t y ) . This is p a t t e r n e d  after a C a l i­
fornia lav/.

I w o u l d  like to introduce the l e gislat ion on Friday, M a r c h  
28th. As n result, w o u l d  you p lease let me k n o w  if you 
have any problems assoc iated v/ith the committee' s 
spons o r s h i p  of it.

A t t a c h e d  is a sectional analysis as v/ell as dra ft of the 
bill. Should you have any additional questions, p l e a s e  let 
me know.

T h a n k  you.



TO: SENATOR JAN FAIKS
SENATOR RICK HALFORD

FROM: ELIZABETH J. HICKERSON

SUBJFX7T: UCICA AMENDMENTS

DATE: MARCH 26, 1986

During the last month I have met cm a number of occasions with 
representatives from the Joint Industry Committee which was formed to 
make reccmnendations concerning UC.TOA, Rased on their concerns and with 
legal advise frcm Don Ruck and numerous Alaska lawyers that are engaged 
in the real estate practice, the attached draft bill was developed.

The following is a sectional analysis of the draft.

Section 1. AS 34,OR,020 is amended! as follows:

it is made clear that this section applies to cooperatives that are 
created after January 1, 1986; and,

financing from AHFC is deleted.

Problem solved: It is now clear which cooperatives are only subject to
the univercal sections, AS 34.08.7?0 - 740 (ncnresidential or 12 units 
and no development righto). Financing from AHFC was a problem because 
as a practical matter, all cooperatives are or might be subject to this 
type of financing, and therefore the intent of the uniform act was 
frustrated.

Cooperatives in Alaska are few - three or four statewide - according to 
the people in the industry, so there will be little affect. However, if 
a cooperative is created after January 1, 1986, the declarant may opt in 
under the entire act.

Section 2. AS 34,08.030 is amended as follows:

the exemption only applies to planned conmunities not subject to 
development rights or whose assessments are limited to $100 per 
unit annually;

financing from AHFC is deleted; and,

condominiums regardless of size are subject to the entire act under 
AS 34.08.010.

Problem solved: Planned communities with limited assessments and no
development rights which are created after the date of this amendment 
are only subject bo the universal sections. The entities which are



exempted must still provide disclosures based c m  the cannon law if they 
decide not to opt into the entire act.

Section 3. The provisions of this section were included under AS
34.08.030. With the amendments to that section, it was the 
determination of the drafter that a separate section be created.

Section 4. AS 34,08.040 is amended to include AS 34.08.510 as an 
applicable section for preexisting cannon interest carmunities.

Problem solved: This clarifies that AS 34.08.510 applies to preexisting 
communities. While this section is referenced in AS 34„08.590, which is 
an applicable section, this amandment removes ai.y doubt.

A planned community which limits its annual assessments to $300 in its 
declaration is not required to provide a public offering statement or a 
resale certificate under AS 34.08.510. This solves a number of problems 
for planned cannunities with limited responsibilities which do not have 
the ability to provide resale certificates.

Section 5, A new section is created which is based on the California 
law. Under this section, an association or unit owners may petition the 
court to amend their declaration when it has been impossible to secure 
the necessary number of votes. The petition must state what efforts 
have beer, made to solicit the approval of the unit owners, what 
amendments are sought, the effect of the amendments, etc. The court may 
not approve amendments which eliminate a special right, preference or 
privilege, or that would impair the security interest of a mortgagee. 
Numerous due process provisions are included.

Problem solved: This makes it possible for declarations to be amended 
when c ' / n e r s  are absent or refuse to participate personally or through a 
proxy. {McNall recommendation)

Section 6. A  new section is added that allows associations or unit 
owners to petition the court for an extention of the termination date 
contained in the declaration. This would be accomplished by utilizing 
the procedures contained in the above referenced Section 4. This is 
also based on the California statute.

Problem solved: This makes it possible for declarations to be amended
when owners are absent or refuse to participate personally or through a 
proxy. (McNall recarrmendation)

Section 7. Amends AS34.08.470(j) by repealing the nonjudicial lien 
foreclosure procedure under AS 34.20.070 (Deed, of Trust).

Problem solved: When this section was drafted a legal fiction was
created. Associations could use the Deed of Trust provisions which



allow nonjudicial sale of property. The problem with this is that 
associations are not parties to the Deed of Trust. This drove the title 
people crazy. Most of the my time over the last week has been spent on 
this provision, trying to figure out what was the best way to go. After 
talking to no less than ten attorneys and a superior court judge and 
reviewing the comments to UCIOA carefully, I determined that this remedy 
should be repealed. Associations may still proceed under the lien 
foreclosure provisions of AS 34.35.005 or sue on a breach of contract.

If the banks will cooperate with associations and apply pressure on 
delinquent unit owners, then court action and its associated expense can 
be avoided.

Section 8. AS 34.08.590 is amended by adding an alternative resale 
certificate as follows:

Unit owners in a planned ccurnunity that was created after January 
1, 1986, not exempt under AS 34.08,050 (carminities 1 2  and under), 
does not collect assessments and does not have an association or 
board members, may provide an affidavit instead of a resale 
certificate.

The affidavit must include:

a statement that no assessments are collected; date and amount 
of last assessments; and the reason that assessments ceased?

a statement that no association exists or no board/officers 
exist;

copies of tha declaration, bylaws, rules, etc.?

a brief description of the real "estate and all obligations 
associated with that real estate.

Problem solved: In situations where no associations exists and
therefore i.t is impossible for a resale certificate to be provided, the 
unit owner is able to provide an affidavit that discloses the vital 
information associated with the property.

Section 9. A  new section is added that concerns those condominiums that 
were created after January 1, 1986 but before the date of the amendment 
to AS 34.08.030. These entities relied on the lav that existed at the 
time, and could have been exempted from the majority of the act at time 
of creation. It protects their interests, but provides that acts and 
occurrences after the effective date of the amendment will be regulated 
under AS 34.08.040.

Problem solved The few condominiums created during this short period 
will be grandptrented in under the provisions for preexisting corrmon 
Interest communities.
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I have been told that these amendment will be endorsed by:

Alaska Realtors Association 
AHFC
Alaska Tand Title Association 
Association of Mortgage Bankers
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P E N E L O P E  J .  S T A N D L E Y  
A N G E L  H .  H O L T

April 22, 1986

The Honorable Pat Pourchot 
Alaska State Legislature 
H ouse of Representatives 
Pouch V  
State Capitol 
Juneau, AK 99811

Re; Senate Bill 470

Dear R e p r e sentative Pourchot;

In response to your letter of April 7, 1986, I have reviewed 
SB 470 and make the following observations.

Section 1; The amendment to AS ~ v.08.020 removes and clarifys
portions of this section which has caused some great confusion 
in the industry and I find that these corrections will be 
h e l p f u l .

Section 2: A S  34.080.030 is amended to remove the Alaska
Housing Finance Corporation language w h i c h  when reviewed, is
very confusing. The lenders, attorn eys and others were not 
sure what the wording "subject to any development rights or 
financing from the Alaska House F i n a nce Corporation" meant. 
Since there was substantial room for argument over what that 
language might possibly mean, it was felt that it was best to 
leave Alask a Housing to its own discr etion in the form of 
regulations and limitations on loan programs. Also, Section 2 
clarifys the difference  between a "planned community" and a 
common interest community such as a condo or coop. Generally 
speaking, the condominiums and cooperatives have substantial 
m o nthly assessments. It is the planne d community, w h i c h  is 
usually a single family subdivision w i t h  a common well, common 
road m aint enance and so forth, w h i c h  will have much smaller 
assessments than those of the condo. It was not the intention 
of the drafters to bring those small associations within thi 
requirements of the act. I find no problems »,ith this change.

Section 3 is again clarifying language to make sure that the 
act applies to all those areas that it should apply to and that 
a crea tive developer does not bel ieve somehow that he can avoid 
the application of the act.



The Honorable Pat Pourchot
Re: Senate Bill 470
Continued page 2

Section 4 is designed to avoid confusion over exactly which 
sections of the act apply to pre-exi sting communities, although 
the new section .510 is impliedly applicable because it is 
referenced in Section .590. Everyone feels more comfortable by 
specific ally including it.

Section 5 is needed to deal with two specific scenarios. One 
is a situation where the association must have a m embe r s h i p  
vote to be allowed to do particular task; for example, approve 
an annual budget, hold an election or amend its documents. The 
association will have the right to seek the court's help in the 
event that the association cannot obtain the required quorum or 
the documents of the association simply don't allow the 
association to do what it is trying to do I am aware of one 
specific situation which I have shared w i t h  Senators Halford 
and Faiks previously. The association has a declaration that 
does not have a clause allowing amendment. The association 
cannot amend its declaration to do some of the things the 
association must do. In addition, even if you could argue that 
if 100% of the unit owners in a subdivision agreed and that 
they would sign a document consenting to an amendment, that may 
not be sufficient. In this particular situation, about 5 of 
the owners were directly opposed to what the board was trying 
to do. The possibility of getting 100% approval w ould be 
impossible. The other scenario that I can share with you is 
Eaglewood Owner Association, which is an association of 5 
phases eventually  totaling about 900 homes. There is presently 
about 700 homes in the subdivision. For this association to 
take the steps neces s a r y  to amend its documents to enjoy some 
of the benefits of the new act, it must garner approximately 
600 votes. This means either a m a ssive pr oxy solicitation or
600 owners attending a meeting. The board cannot afford to
hire the personali ties and physical location that it would take 
to get 600 p eople there, but, assuming we could have President 
Reagan show up for our homeowners association meeting, the 
chances of getting 600 of our 900 people out to the meeting 
would still be remote. This as sociation has not been able to 
hold an election for the last three years and is able to 
proceed only because the documents allow the existing directors 
to appoint replacement directors for p eople who resign. At
this point we have had unfilled terms that have lasted three
years. A most unhappy result unforseen by the developers and 
the drafters of the documents. This amendment to the act then 
allows the court to assist those associations.
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Section 6 is to deal w i t h  documents that for some reason or 
other m a y  not have an expiration date contained therein and a 
m e t h o d  for the association's members  to continue the existence 
of the association.

Section 7: This section is the one that causes me the greatest
amount of concern and needs some discussion. To collect unpaid 
assessments, the a ssociation really has under the existing law, 
three alternatives. One, they can file a small claims or 
d i s t rict court action which requires retaining an attorney, 
going to court, getting a judgment, seeking an award of 
attorneys fees and cost; and then collecting the money, if and 
when you can locate the n on- paying unit owner. This is a time 
consuming process. Often by the time that the association 
turns it over to me for collection, there will be 4 or 5 months 
w orth of assessments outstanding. By the time we get into 
court for a hearing, an additional 3 or 4 m o n t h  wait is added 
because of the length of time the legal process takes. By that 
time, the association will be in court seeking nine months 
w orth of assessments. I would note p a r a n t h e t i c a l l y  that the 
courts are not pleased to see the associatio ns bring these 
claims against the unit owners and do not treat kindly 
arguments that the association is simply acting as a body of 
the unit owners responsible for running the association's 
common b usiness and so on and so forth. The judges simply get 
f rustrated w i t h  having to deal w i t h  a $1,000 collection case 
and v i e w  the association's claims to enforce rules as 
"nuisances". I have heard one judge say that he does not 
believe  associations should be allowed legal representation. I 
suppose this is reflective of an e ducatio nal process that must 
go on with our judiciary. However, it is costly and 
f r u s t r a t i n g  for the association, as well as myself, to have to 
be the ones paying either in time or in m o n e y  to educate our 
judiciary. Tho second method that an association has for 
pursuing collection of its unpaid assessments is to foreclose 
through a non-judicial  deed of trust foreclosure. This is 
allowed by the Horizontal Property Regime act and that same 
language was brought forward into the Common Interest Ownership 
act. Oddly, at this point in time, the title insurance 
industry has decided to become concer ned about this as an 
appropr iate remedy for the associations. They have not been 
c oncerned for the last 22 years about this possibility, but 
seem to be concerned now. They claim that there is an issue 
related to the insurability of a title that might be obtained 
by an as sociation through such a foreclosure process. The
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arguments are of interest to m e  in light of the fact that the 
associat ion is a a third p a r t y  b e n e f i c i a r y  of the contract 
entered into by the unit o w n e r  and the lender. The lender 
requires as part of its d o c u m e n t a t i o n  that the unit purchaser 
agrees to comply with the r ules and regulations of the 
association. As a matter o f  fact, AS 34.07.360 and .390 
requires such compliance. The p u r c ha ser automatical ly becomes 
a member of the association and is o b l i gat ed to comply with the 
association's bylaws, articles, de clar a t i o n s  and so forth. All 
in all, I am not sure why t h e  title insurance industry is 
taking this position. However, m y  e xplanat ion below might 
make it a litcle clearer to y o u  w h y  they might be doing so.

If the association can not c o l l e c t  t h r ough a non-judicial 
foreclosure, then the next o p t i o n  is to p r o c e e d  to a judicial 
foreclosure. The difference betw een a non-judicial and a 
judicial foreclosure are set forth in the Statutes. The 
benefit  of a non-judicial f o r e c l o s u r e  is that it immediately 
cuts off the unit owner's r ight to the pre mises (no right of 
redemption) and the foreclosing p a r t y  would also lose its right 
to any deficie ncy judgment. T h e  process takes approximately 
120 days and involves the f i l i n g  a n o t i c e  of default and
requiring the giving of notice to everyone who has an interest
in the property as well as a n y o n e  who may be in occupancy of
the property. Usually for a n o n - j u d i c i a l  foreclosure, a title 
insurance company is contacted and a f oreclosur e guarantee is 
ordered in which all tie p a r t i e s  that have an interest of 
record are described so that a ll the appropriate notices can be 
issued,. Cost of such a notice is about $300 and there is no 
court action necessary.

In a judicial foreclosure, h o w ever, an action must be filed 
w i t h  the court wherein the a s s o c i a t i o n  would ask the court to 
allow the foreclosure to procee d. This action would be a 
Superior Court action. Once t h e  other par ty is served, the 
action can be commenced. He t h e n  can respond and eventually a 
hearing will , e held w h e r e i n  the court m a y  allow the 
associat ion to proceed to f o r e c l o s e  on the property. The
expense of the judicial f o r e c l o s u r e  is several times that of 
the non-judicial foreclosure. Once  the judicial foreclosure 
has been concluded, the right o f  the unit owner to redeem the 
p r o perty still must be dealt with. And, if you will review the 
right of redemption under T i t l e  34, you will notice that the 
unit owner has up to one y e a r  to redeem property after a 
judicial foreclosure has o c c u rred. As y ou can see, the
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d i f f e r e n c e  between a judicial a n d  a non-j udicial foreclosure is 
substantial. The benefits to the a s s ociation in context o f  
forecl osure have been b a s i c a l l y  been removed and t h e  
association' s implied threat t o  the lender under the "super 
lien" provis ion has been eli min a t e d .  The implied threat to t h e  
lender under the "super lien" t h a t  I have referenced is that if 
the lender does not pay the m o n i e s  that the association is 
en t it led to, the cost of c u r i n g  the n o n -judicia l foreclosure 
w: 11 be increased by a pprox i m a t e l y  $300 immediately upon t h e  
f ilin g of the notice of d e f a u l t  as outlined above. Certainly 
an amount large enough to c a t c h  the lender's attention. T h e r e  
w ould be immediate pressure o n  the lender to comply. T h i s  
"threat" has been removed. The associ a t i o n  has no real ability 
t o  fo reclose on the property a t  this point in time. I can 
foresee  only a few associations who would be inclined to 
a t t e m p t  to forec lose in a j u d i c i a l  context. What that leaves 
t h e  associati on with then, is a lawsuit in small claims court 
as its sole remedy, thus d e f e a t i n g  one of the major benefits 
t he n e w  act gave the associations, the "super lien". I w o u l d  
n o t e  that both the lenders t h r o u g h  AMBA, w i t h  Kay Murphy a n d  
L u c i l l e  Steitz testifying, a n d  the title people, through 
W i l l i a m  M c K ill op of Land Title, were vigoro u s l y  supportive o f  
t h i s  amendment as set forth in S e cti on 7(j)(l). On behalf of 
t h e  community associations, I t e s t i f i e d  that it was going to b e  
d i f f i c u l t  for the associations t o  collect their money.

S e c t i o n  8 is a much needed a d d i t i o n  to deal w i t h  the way th at 
real estate in Alaska has b e e n  developed. There truly a r e  
a s s o c i a t i o n s  that no longer c a n  function. It is going to b e  
n e c e s s a r y  that there be a v e h i c l e  available to allow the unit 
o w n e r  to sign off on a s t a t e m e n t  explainin g what t h e  
a s s o c i a t i o n  has C . o n e  and e x p l a i n i n g  w h y  it is not functioning 
s o  that a purchaser will not be m i s l e a d  as to the scope of the 
a s s o c i a t i o n ' s  activities. I have noticed, however, in 
p r e p a r i n g  some of these resale certificates, for associations 
w h o  have "limited purpose", t h a t  when I fully explain all the 
respo n s i b i l i t i e s  the association is truly responsible for, that 
ti.e sellers, buyers and agents a r e  en lig h t e n e d  to some of the 
r e s p o n s i b i l i t i e s  the association should have been paying for 
a l l  along. I believe this is a benefit and certainly will  
r e m o v e  a lot of the concerns t h a t  the real estate industry has 
e xpressed.

I had not seen a draft version o f  SB 470 when I talked to your 
s t a f f  member. I have had an o p p o r t u n i t y  to have input into the
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drafting of this bill but, I believe, I was the sole c onsumer 
represen tative in those m e e t i n g s .  The realtors, lenders and 
title insurance personnel h a v e  their own agendas for t h e s e  
amendments. I believe that t a k i n g  the f o r eclosure out of the 
hands of the associations is to also remove the "super lien" as 
a meaningfu l threat and, therefore, the benefit that it was to 
have been. The remainder of the amendments are necessary.

If I may be of further assistance, p l ea se contact me.

S i n c e r e l y  yours,

L A W  OFFICES OF W I L L IAM L. McNALL

B y : /. -V ')/1 c) ^  ̂
W i l l i a m  L. McNall
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