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MEMORANDUM TO IN S T ITU TE  FRIENDS AND SPONSORS 

Re: Senate Tes tim ony on Medical M alpractice

On March 26, 1986, ICJ c o ns u l t a n t  Patricia D a n z o n *  a p p e a r e d  b e f o r e  the 

U.S. Senate J u d i c i a r y  C o m m i tt e e  to deliver t e s t i m o n y  on The E f f e c t s  o f  
Tort Reforms on the Frequency and S e v e r ity  o f  M ed ica l M a lp rac tice  
C la im s: A Summary o f  Research R e s u lt s . We have r e p r i n t e d  h e r  remarks

and are s e n d i n g  them to you u n d e r separ a t e cover.

In her p r e v i o u s  w o r k  for the Institute, the author a n a l y z e d  m ed i c a l  

malpra ct i c e  claims dat a for the years 1974-1978. Thi s  e a r l y  analysis, 

w hile c o n t r i b u t i n g  va l u a b l e  i n f o r m a t i o n  to a g r o w i n g  debate, c o u ld  not 

purport to m e a s u r e  the long-term impact of tort r e f o r m s  enact e d  s ince 

1975. For h e r  m ost recent research, Patricia has u sed claims d a t a  for 

the full d e c a d e  1975-1984. Her test i m o n y  summ a r i z es  this n e w  research 

and compares the results to her e a r l ie r  work.

T h e  Ins t i t u t e  w i l l  publi s h  the full v e r s i o n  of Dr. D a nz o n ' s  u p d a t e d  

research r e s u l t s  in early summer. He r  testimony is a p r e v i e w  of he r  

full report.

S i n p c r e l y

G H S :tp

* Dr. D a n z o n  is no w  A s s o c i a t e  P r o f e s s o r  of Health C a r e  Systems and 

Insurance at T h e  W h a r t o n  School, T h e  U n iversity o f  Pennsylvania.
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MEMORANDUM TO IN S T ITU TE  FRIENDS AND SPONSORS 

Re: Senate T e s tim o n y  on T o r t  L ia b il ity

On February 27, 1986, ICJ se ni o r  r e searcher Dr. D e b o r a h  R. Hensl e r  

delivered t e s t i m o n y  on the tort liability system b e f o r e  the U.S.

Senate C o m m e r c e  Committee. W e  hav e  reprinted her r e m a r k s  as an ICJ 

Paper, Summary o f  Research R e su lt s  on the Tort L i a b i l i t y  System , 
P-7010-ICJ, a n d  are send i n g  a cop y  to you under s e p a r a t e  cover.

Institute r e s e a r c h  reports h ave add r e s s e d  many of t h e  k e y  que s t io n s  

now facing p o l i c y m a k e r s  in t heir de b ut e  on the l i a b i l i ty  " c r isis." In 

her summary fo r  the C o m m e r c e  C ommittee, Dr. Hensler h i g h l i g h t e d  five 

topics on w h i c h  the ICJ has c o n d u c t e d  research: t r e n d s  in c ivil jury

verdicts, c o r p o r a t e  responses to prod u c t  liability lawsuits, public 

expenditures for p e r sonal injury litigation, mass t o x i c  torts, and the 

use of a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  procedures.

I'r sure you w i l l  find Debby's rema r ks  interesting a n d  g e r m a n e  to the 

con' inuing d e b a t e  on the liability sy s te m  in this country.

G H S :tp



r 09.16.040 A laska Statutes § 09.16.040

rata contribution is that it term inate the 
litigation. C riterion In*. Co. ▼. Laita la,

Sup. Ct. Op. No. 2599 (F ile  No. SOU ). 658 
P.2d 112 (1983 ).

Sec. 09.16.040. Release or covenant not to sue. When a release 
or covenant not to sue or not to enforce judgment is given in good faith 

X  to one of two_orjnore porsonsjjable intoR for the same injury or the 
same wrongful death

(1) it does not discharge any of the other tortfeasors from liability for 
the ir\jury or wrongful death unless its terms so provid§*!nil iFreducesi

Tjhe claim against the others to the extent of fih'y amounTsilpulaled by 
therelease or thi  covenant or in the amount of the consideration paid 
for it, whichever is the greater; and

(2) it discharges the tortfeasor to whom it is given from all liability 
for contribution to any other tortfeasor. (5 1 ch 80 SLA 1970)

N O TES  TO  D E C IS IO N S

Section app lies w he re  settlem ent ̂ d am ages and "no.m ore, regflt^Tcsi7>f th» *
wn» mndc o f le r  e ffec tiv e  d o le  o f  chnp- 
tc r . — Although causes o f action arose Bt 
the time o f the accident before the effective 
date o f this chapter, th i* section i* 
applicable where the settlement was made 
a fte r this chapter became effective. Layne 
v. United States, 460 F.2d 409 (9th Cir. 
1972).

This section is In tended  to Inc lude 
those v ic a r iou s ly  lia b le . A laska A irlines 
v . Sweat, Suo. Ct. Op. No. 1464 (F ile  Nos. 
2912 , 3105), 568 P.2d 916 (1977).

The language "one o f two o r more 
persons liable in tort fo r the same 
iryury . . seems to include a party who is 
vicariously liab le . A laska A irlines v. 
Sweat, Sup. CL Op. No. 1464 (F ile  Nos. 
2912 . 3103 ), 568 P.2d 916 (1977)

Imp!ii?d indem n ity  be tw een  con ­
c u rre n t ly  neg ligen t to rt fen so r*  Pub­
lic  policy dictates *hBt A laska should not 
adopt implied indemnity between con- 
r  Tently negligent tortfeasors. Vertecs 
Corp. v. Rcichhold Chems., Inc., Sup. CL 
Op. No. 2647 (F ile  No. 6566 ), P.2d 
(1983); State Mechanical, Inc. v. Liquid 
A ir, Inc., Sup. Ct. Op. No. 2684 (F ile  Nos, 
6 1 45 ,6 1 72 ), P.2d (1983).

P la in t i f f  pe rm itted  to  rece ive  on ly  
am oun t o f  ad judged  dam ngcs. — While 
th is section changed the common 1. v in 
one respect (i.e., by providing that release 
o f  one jo in t tortfeasor does not 
automatically release the other j  int tort­
feasors), it^ rctained that part o f  (lie 
common law  ru le embodying the sound 
public policy o f perm itting a p lain lifT to 

XTreceive only the amount o f his adjudged

Source o f tiro recovery. Layne v. United 
SfafcsTlGO F .2d 409 (9th Cir. 1 )72 ).

Am ount p a id  fo r  re lease  rc< luces p ro  
tnn lo  ju d g m en t ngn lnst an o th e r. — 
Whether o r not the release party ts in fact 
jo in tly  liab le  w ith the defendant against 
whom a judgm ent is rendered, to prevent 
recovery by p laintifT  o f more than his 
legitimate damngcs, the amount paid for 
the release o r covenant not to sue must 
reduce pro tan to the ir\jured person’s judg­
ment against another. Layne v. United 
States, 460 F .2d 409 (9th C ir. 1972).

W hethe r re le a sed  pn rty  is jo in t  to r t ­
fe a so r is not rc lc v a n L  — Since the prin­
ciple is that there can be but one 
satisfaction fo r the same ir\jury, whether 
or not the released pnrty is in fact jo in tly  
liab le with the defendant against whom ■ 
judgment is rendered is not relevanL 
Layne v. United States, 460 F.2d 409 (9th 
C ir. 1972).

To require p roo f at tria l that the 
released party was in fact a jo in t tortfeasor 
before this section can operate to cause a 
pro tanto reduction in the award equal to 
the amount recovered in the settlement 
would effectively thwart the m^jor policy 
justifications fo r  encouraging ex tra - ju d i­
cial settlements —  the disposition o f 
claims w ithout litigation , and the reduc­
tion and sim plification o f the issues 
requiring jud ic ia l determ ination. The lan ­
guage or in tent o f this le r does not
require such u resu lt. L  e v. United
States, 460 F.2d 409 (9th C ir. 1972).

S c tt l;m en t f o r  le ss  than en tire  lia b i l­
ity . — A jo in t tortfeasor may remove
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S e c .  0 9 . 1 7 . 0 5 5 .  C O L L A T E R A L  B E N E F I T S .  (a) A f t e r  t h e  f a c t  

f i n d e r  h a s  r e n d e r e d  a n  a w a r d  t o  a c l a i m a n t ,  a n d  a f t e r  t h e  

c o u r t  h a s  a w a r d e d  c o s t s ^  i n c l u d i n g  a t t o r n e y s  fees, a n d  i n t e r e s t ,  

a d e f e n d a n t  m a y  i n t r o d u c e  e v i d e n c e  o f  a m o u n t s  r e c e i v e d  o r  t o

b e  r e c e i v e d  b y  t h e  c l a i m a n t  a s  c o m p e n s a t i o n  f o r  t h e  s a m e

i n j u r y  f r o m  c o l l a t e r a l  s o u r c e s  t h a t  d o  n o t  h a v e  a r i g h t  of

s u b r o g a t i o n  a g a i n s t  t h e  c l a i m a n t  b y  l a w  o r  c o n t r a c t .

(b) I f  t h e  d e f e n d a n t  e l e c t s  t o  i n t r o d u c e  e v i d e n c e  u n d e r

(a) of t h i s  s e c t i o n ,  t h e  c l a i m a n t  m a y  i n t r o d u c e  e v i d e n c e  o f

(1) t h e  a m o u n t  t h a t  t h e  a c t u a l  a t t o r n e y  f e e s  

i n c u r r e d  b y  t h e  c l a i m a n t  i n  b r i n g i n g  t h e  c l a i m  e x c e e d  t h e  

a m o u n t  of a t t o r n e y  t e e s  a w a r d e d  t o  t h e  c l a i m a n t  u n d e r  R u l e  8 2 ; 

a n d

(2) t h e  a m o u n t  t h a t  t h e  c l a i m a n t  h a s  p a i d  o r  

c o n t r i b u t e d  t o  s e c u r e  t h e  r i g h t  t o  a n  i n s u r a n c e  b e n e f i t  

i n t r o d u c e d  b y  t h e  d e f e n d a n t  a s  e v i d e n c e .

(c) If t h e  t o t a l  a m o u n t  o f  c o l l a t e r a l  b e n e f i t s  

i n t r o d u c e d  a s  e v i d e n c e  u n d e r  (a) of t h i s  s e c t i o n  e x c e e d s  t h e  

t o t a l  a m o u n t  t h a t  t h e  c l a i m a n t  i n t r o d u c e d  a s  e v i d e n c e  u n d e r

(b) of thir* s e c t i o n ,  t h e  c o u r t  s h a l l  d e d u c t  f r o m  t h e  t o t a l  

a w a r d  t h e  a m o u n t  b y  w h i c h  t h e  v a l u e  o f  t h e  n u n s u b r o g a t e d  

s u m s  u n d e r  (a) of t h i s  s e c t i o n  e x c e e d  t h e  a m o u n t  o f  p a y m e n t s  

u n d e r  (b) of t h i s  s e c t i o n .

1 -4 -2 9



§ 09.55.546 Code of C iv il  P rocedure § 09.55.548
Sec. 09.55.546. Advance payments. In an action to recover dam­

ages under AS 09.55.530 — 09.55.560, no advance payment made by 
the defendant health care provider or the professional liability insurer 
of the defendant to or on behalf of the plaintiff is admissible as evidence 
or may be construed as an admission of liability for injuries or damages 
suffered by the plaintiff; however, a final award in favor of the plaintiff 
shall be reduced to the extent of any advance payment. The advance 
payment shall inure to the exclusive benefit of the defendant or the 
insurer making the payment. (§ 35 ch 102 SLA 1976)

Sec. 00 *15.547. Pleading of damages. In a cause of action against 
a health care provider for malpractice, the complaint or any other 
pleadings may not contain an ad damnum clause or monetary amount 
claimed ag.'.inst the defendant health care provider, except as neces­
sary for jurisdictional purposes. (§ 35 ch 102 SLA 1976)

Sec. 09.55.548. Awards, collateral source, (a) Damages shall be 
awarded in accordance with principles of the common law. The fact 
finder in a malpractice action shall render any award for damages by 
category of loss. The court may enter a judgment that future damages 
be paid in whn'e or in part by periodic payments rather than by a 
lump-sum payment; the judgment shall include, if necessary, other 
provisions to assure Lhat funds are available as periodic payments 
become due. Insurance from an authorized insurer as defined in AS 
21.90.080 or from the Medical Indemnity Corporation of Alaska is 
sufficient assurance that funds will be available. Any part of the award 
which is paid on a periodic basis shall be adjusted annually according 
to changes in the consumer price index in the community where the 
claimant resides. In this subsection, future damages includes damages 
for future medical treatment, care or custody, loss of future earnings, 
or loss of bodily function of the claimant.

(b) Except when the collateral source is a federal program which by 
law must seek subrogation and except death benefits under life 
insurance, a claimant may only recover damages from the defendant 
which exceed amounts received by the claimant as compensation for 
the injuries from collateral sources, whether private, g. oup or govern­
mental, and whether contributory or noncontributory. Evidence of col­
lateral sources, other than a federal program which must by law seek 
8ubrogation and the death benefit paid under life insurance, is admissi­
ble after the fact finder has rendered an award. The court may take into 
account the value of claimant’s rights to coverage exhausted or 
depleted by payment of these collateral benefits by adding back a rea­
d ab le  estimate of their probable value, or by earmarking and holding 
for possible periodic payment under (a) of this section that amount of 
file award that would otherwise have been deducted, to see if the 
'mpairment of claimant’s rights actually takes place in the future. 
<5 35 ch 102 SLA 1976)

305



Rule 6 8 . Offer of Judgment.
At any time more than 10 days before the trial begins, a 

party defending against a claim may serve upon the adverse 
party an offer to allow judgment to be taken against him for 
the money or property or to the effect specified in his offer, 
with costs then accrued. If within 10 days after the service 
of the offer the adverse party serves written notice that the 
offer is accepted, either party may then file the offer and no­
tice of acceptance together with proof of service thereof and 
thereupon the clerk shall enter judgment. An offer not accept­
ed snail be deemed withdrawn and evidence thereof is not ad­
missible except in a proceeding to determine costs. If the judg­
ment finally obtained by the offeree is not more favorable than 
the offer, the offeree must pay the costs incurred after the 
making of the offer. The fact that an offer is made but not 
accepts 'oes not preclude c. subsequent offer. When the lia­
bility cf one party to another has been determined by verdict 
or ordu or judgment, but the amount cr extent of the liability 
remains to be determined by further proceedings, the party 
adjudged liable may make an offer of judgment, which shall 
have the same effect as an offer made before trial if it is serv­
ed within a reasonable time not less than 10 days prior to the 
commencement of hearings to determine the amount or extent 
of liability.

CRO SS R E F E R E N C E S : Civ. F o rm s 128, 129, 130

CB 197

CrviL R u l e s



CIVIL RULES 82

(a ) Allowance to Prevailing Party.
(1 )  Unless the court, in its discretion, otherwise directs, 

the following schedule o f  attorney’ s fees will be adhered to in 
fixing such fees for the party recovering any money judgment 
therein:

Rule 82. Attorney’s Fees.

A TTO RN EY’S FEES IN AVERAG E CASES
Contested Without Trial Ncn-Contcsted

First $2 ,000 25% 20% 15%
Next S3.000 20% 15% 12.5%
Next S5.000 15% 12.5% 10%
Over S I 0 ,000 10% 7.5% 5%

Should no recovery be had, attorney’s fees for the prevailing 
party may be fixed by the court in its discretion in a reasonable 
amount.

(2 )  In actions where the money judgment is not an ac­
curate criteria for determining the fee to be allowed to the 
prevailing side, the court shall award a fee commensurate with 
the amount and value o f  legal services rendered.

(3 )  The allowance o f  attorney’ s fees by the court in con­
formance with the foregoing schedule is not to be construed 
as fixing the fees between attorney and client.

(4 )  Attorney’s fees upon entry o f  judgment by default 
shall be determined by the clerk. In all other matters the court 
shall determine attorney’s fees. Awards not pursuant to the 
schedule set forth in subparagraph (1 )  o f  this Rule shall be 
made only upon motion.

(b ) Allowance in Mental Cases. In proceedings under the 
Mental Health Ac*, the attorney appointed to represent the 
patient shall be allowed and paid a fee o f  S25 .00 , unless the 
judge, in his discretion, orders otherwise. A lay advisor ap­
pointed in such proceedings shall be allowed and paid a fee o f
S I 0 .00 , unless the judge, in his discretion, orders otherwise. 
(Amended by Supaune Court Order 497  effective January 18, 
1982)

A la s k a  R  o f  C  2 -8 2 CR 239



P l a i n t i f f s  v i e w :

In his article, Mr, Kleinfeld concludes 

that Rule 82, under which the prevailing 

parts' is compensated paniaily for at­

torneys’ fees, should b abolished. I pre­

sume this expresses disagreement with 

Chief Justice Burger’s proposal to ex­

pand the approach to the federal courts. I 

respectfully, but sincerely, disagree with 

Mr. Kleinfeld’s conclusion. In m y  view, 

Rule 82 does encourage settlement, in a 

fair and meaiiingful manner, and would 

be especially appropriate in the federal 

system.

Contrary to Mr. Kleinfeld's opinion, 

plaintiffs do consider the impact of an 

adverse Rule 82 award upon them. The 

Rule 82 aw'ard directly applies to the 

determination of liability and to the 

amount of the judgment through Rule 

6 8 . In m y  experience, Rule 68 offers of 
judgment less often control. In cases 

where damages are the primary issue, 

parties are usually able to settle, with 

some help from Rules 82 and 68.

Mr. Kleinfeld also concludes that Rule 

82 is ineffective in discouraging nuisance 

cases. H e  does so on the basis that “if the 

case is litigated through trial, the defen­

dant will probably win an award of 

$5,000 to $10,000 against the plaintiff. 

But because the cost to the defendant will 

exceed the award, and because the award 

will probably be uncollectible, most 

defendants will pay up to $5,000 or so 

even on frivolous claims.”

M y  experience has been that defen- 

(P l e a s e  tur n  to p a g e  11)

B y  J a m e s  A .  P a r r i s h

-

Theludgej' Journal
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D e f e n s e  v i e w :

Civil Rule 68, which has been in opera­

tion in Alaska for ma n y  years, permits 

only the defendant to make an offer of 

judgment. However, with the passage of 

Alaska Statute § 09.30.055 in 1980, either 

party m a y  make an offer of judgment. 

The difference is that Rule 68 provides 

lbr awards of costs and attorneys’ fees, 

while the statute increases or decreases 

he pieiudgment interest by 2 percent, 

making a 4 percent difference when ap­

plied to both bides* costs. That could be 

substantial if the case were large and 

several years old at the time of judgment.

I strongly support both the rule and the 

statute. The benefit of Rule 68 is to the 

defendant. Even Mr. Kleinfeld does not 

suggest abolishing Rule 68. The purpose 

of Rule 68 is to provide protection to the 

defendant against Alaska Rules 82 and 

79, which allow for awards of costs and 

. attorneys’ fees to the prevailing party. If 

Rule 68 did not exist, a plaintiff might 

claim $1 million and demand in settle­

ment $100,000, but only recover $10,000 

and still be the prevailing party. If, under 

those circumstances the defendant recog­

nizes the claim as a $10,000 claim and 

makes an offer of judgment for $10,000, 

he can protect himself against a subse­

quent award of costs and attorneys* fees; 

thus, in effect, making himself the pre­

vailing party. Without Rule 68 he would 

be helpless to protect himself against 

costs and attorneys’ fees short of paying 

an unreasonable demand.

( P l e a s e  t u r n  to p a g e  10)

B y  H .  B i x l e r  W h i t i n g

T h e

A l a s k a

R u l e s  

A r e  a  

S u c c e s s

Robert Woollty S p r i n g  1 9 8 5



The benefit to the court system is that offers o f  Judg­
ment create some stark realities to clients. 1 have not 
found anything more difficult to explain to a client, or 
more helpful In making an otherwise unreasonable client 
recognize the true value o f  his case, than having to ex­
plain the effect o f  a Rule 68 offer o f  judgment. When 
such an offer Is made, one must have a very serious con­
versation with his client along the lines described in Mr, 
Kleinfeld's article. The client needs to have theeffect o f 
Rule 63 explained to him and som e appraisal o f  costs 
and attorneys’ fees which might be assessed against him 
if he does not prevail. O f course, it also makes the plain­
tiff ’ s lawyer very realistic, requiring him to examine the 
merits o f  his case prior to going forward.

I do not think defense attorneys in general use Rule 68 
effectively, although there are some who are adept at 
using it. Those generally tend to be the defense attorneys 
who are professionally interested in protecting their cli­
ents as opposed to some defense attorneys who put their 
personal financial gain ahead.

As far as the plaintiff is concerned, Rule 68 Is useless. 
Under the statute, aplalntiff could make an offer to set­
tle a case at r^e high end o f  the settlement range and hope 
to beat it before the jury, but the risk is a 4 percent d if­
ference on the interest if  he does not beat the offer. A  
plaintiff cannot very well make an offer at the low end 
o f  his settlement range because or  the impact that might 
have on futu.e settlement negotiations. W e all know 
that it is very difficult to negotiate a settlement if the 
plaintiff begins demanding more money.

In conclusion, I think Rule 63 is extremely effective if 
used properly. I know for a fact that it deters litigation. I 
have used it myself to do so, as have many other lawyers, 

Rule 68 clearly provides incentives to settle, even im­
proving on prejudgmcnt interest provisions, which do 
not come into effect until the eve o f  trial. Rule 68, he w- 
ever, is not a substitute for prejudgment interest, 
because at the eve o f  trial, the defendant Is facing the 
prospect o f  an adverse judgment plus prejudgment In­
terest, which might have accumulated over a 3-to-J year 
period, The two elements can work together to enhance 
settlements with prejudgment interest prov'ding a 
return on investment if the case Is not settled.

CIV IL RULE 82 
Civil Rule 82 has the same effect as the laws providing 

for prejudgment Interest, except that Rule 82 can work 
to  the benefit o f  either party and the prejudgment in­
terest provision really only benefits the plaintiff, Rule 82 
is the biggest factor which comes Into play when one has 
to consider a Rule 68 offer o f  judgment, as Mr. Kleinfeld 
has pomted out.

Rule 82 is a rule which recognizes the reality o f  attor­
neys’ fees. 1 do not think there is any provision in Alaska 
law regarding civil litigation that has been clarified so

(Continued from page 9)

The late H. Blxler Whiting was an attorney in Fair­
banks, Alaska. James A . Parrish is a partner in the 
Parrish Law O ffice , Fairbanks, Alaska,

extensively by the Alaska Supreme Court. In my opinion, 
the rule is well-balanced. It certainly docs not fully com ­
pensate a party for attorneys’ fees. If it did, I fear that it 
would have a chilling effect upon potential litigation, in­
cluding meritorious litigation. It, thus, offers a proper 
balance between creating a chilling effect and providing 
some compensation to the prevailing party in litigation 
in which he was wrongfully involved.

Rule 82 compensates the prevailing party with an ad­
ditional 10 percent o f  the judgment for attorneys’ fees. 
The normal attorney's fee in a contingent fee case is one- 
third c f  the recovery, In most plaintiffs' recoveries, 
Rule 82 compensates the plaintiff for approximately 
one-third o f  the attorneys’ fees he has paid. For defen­
dants w ho prevail, the court Is required to make an 
equitable award based on  the work done.

Like Rule 68, Rule 82 definitely forces sobering real­
ity on both parties when evaluating se. iement. The 
plaintiff must explain to his client the prospect o f  the de­
fendant recovering attorneys' fees if the case is lost, 
Rule 82 discourages people from  filing and prosecuting 
lawsuits that they know they are likely to lose but are 
willing to  try as long as they stand to lose nothing.

Another beneficial effect o f  Rule 82 is to give a sued 
party some incentive to defend against meriiless claims. 
I f  it were not for Rule 82, Insurance companies— as well 
as other defendants— would be m ore prone to pay a nui­
sance value on a meritless claim rather than spend the 
money to defend. Rules 68 and 82 give those unjustly 
sued defendants some substantial protection by allowing 
the wrongfully sued person to recover costs and fees.

I do believe that Rule 82 does have an effect on settle­
ments by increasing the amount, but I do r.ot think that
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is unjust considering the fact that the recipient has been 
obligated to incur attorneys' fees to recover the money 
to which he is entitled.

Attorneys spend very little time preparing a cost bill 
and motion regarding same. The cost bill is decided by 
the clerk, not the court. A party may ask the court to re­
view the clerk's rulings, but that does not even require a 
hearing in most cases, and the costs to the awarded are 
prerry well-established. Attorneys' fees can be awarded 
without any hearing at all by the trial judge, although 
sometimes hearings are held. The time spent on this

P a r r i s h
(Continued from page 8)
dants, especially Insurers, do not pay unfounded 
nuisance claims. Any win is a win for the company in­
volved. The less merit there is to a case, the less likely it is 
to settle.

Whether an average award o f SS ,000 to S10,000 upon 
a successful defense is fu ll compensation says nothing 
about the impact upon prospective plaintiffs considering 
such suits. Even impecunious plaintiffs are usually mor­
ally responsible and are especially sensitive about incur­
ring attorneys’ fees against them. It is the rare plaintiff, 
well-hcrled or not, who is willing to press an obviously 
unfounded claim at the risk o f  incurring S3,000 to
510.000 liability. The mere filing o f such a judgment 
creates a lien on any real property he might acquire.

To the extent there are those plaintiffs or attorneys 
who would file nuisancccases at the risk o f a substantial 
attorney fee award, abolishing Rule 82 would not help. 
Those claimants base their claim on what they think the 
defendant will pay to avoid defending a lawsuit. There 
is no prospect o f obtaining an affirmative attorney fee 
award in such cases. As to this class o f  litigant, imppsing 
Rule 82 is, at worst, neutral. At best, it discourages the 
filing o f some o f what would otherwise be nuisance 
cases.

The other side o f the problem is the nuisance defense. 
Rule 82 is flexible enough to allow fu ll or nearly full at­
torneys’ fees to a p laintiff who has been forced to try a 
case over a nuisance defense. Absent such a rule, institu­
tional or well-heeled private defendants can literally 
drive plaintiffs' attorneys out o f the market in small-to 
medium-size cases. It is simply impossible, even with a 
clear liability and clear damage case, in the 510,000 to
520.000 range, to make a profit against an obstructive 
defense In the absence o f  an attorneys' fees rule. Even 
simple contract cases can be forced to take 10 days ac­
tual trial time without regard to the amount at issue. I f  
the claim is In the S?.0,000 range, counsel must charge by 
the hour. Without an award o f  attorneys' fees, the just­
ly deserving claimant can actually lose money.

Although such cases can happen, even with attorneys' 
fee awards, they are much more likely to happen without 
them. When they do occur, it is mandatory that the 
plaintiff receive an award for attorneys’ fees, hopefully 
near actual expenses.

aspect o f the case is normally very small and should 
orobably no: have any effect or, considering the merits 
o f Rule 82.

I strongly support the pro^ isions for prejudgment in­
terest and Rule 82 attorneys’ fees, primarily because they 
recognize economic and legal reality and are equitable. I 
support them secondarily because they tend to promote 
settlement o f cases.

Ultimately, the bench and bar are responsible for re­
solving disputes, whether by settlement or litigation, 
and 1 believe these provisions advance that.

On a practicing level, a plaintiff's attorney faced with 
Rule 82 is required to advise his client, up front, o f the 
possibility o f an adverse Rule 82 award. This advice 
usually prompts the client to more completely disclose 
the weak points o f his case to the attorney and to express 
a more realistic altitude toward evaluating it.

In other words, once the client has e. personal stake in 
a lawsuit—over and above the mere possibility o f  recov­
ering money in his favor— he takes much more interest 
m it. This enables the attorney, early on, to evaluate the 
case more fairly by shifting the emphasis away from 
sympathy, revenge, or so-called "princip le ." Cases, 
which are evaluated fairly and early, tend to settle early. 
Where this does not happen, interim resources are 
wasted, making settlement difficult to achieve, i f  at all, 
Thus, when the plaintiff is financially realistic, Rule 82 
serves a very beneficial purpose to all.

ECONOM IC DURESS ON PLA INT IFFS
I think Mr. Kleinfeld protests too much concerning 

the economic duress on plaintiffs. He fails to consider 
several factors:

(1) the impact o f Rule 82 on settlement before the hiring 
o f counsel o r filing o f litigation:

(2 ) the real need to at least partially compensate plain­
tiffs with bona fide claims fo r the attorneys’ fees they in­
cur;

(3) the resolve o f  average plaintiffs to pursue a bona 
fide claim even at some risk o f paying attorneys’ fees; and

(4) the very real economic impact which Rule 82 has 
upon defendants.

Rule 82 applies in uncontested as well as contested lit­
igation. It applies to nearly all civil claims, contractual 
or tort in nature. In the presence o f  Rule 82, a potential 
defendant cannot, without incurring expenses to him­
self, force the plaintiff to hire an attorney and file a law­
suit just to see if he is serious.

In undisputable claims, which would not be contested 
in court, the mere filing o f a complaint provides fo r an 
award o f  attorneys' fees based upon the uncontested 
schedule. Thus, in contraband debt cases, there is con­
siderable incentive to avoid delaying payment to credi­
tors to the point o ' forcing litigation.

In tort cases. Rule 82 pi .-w-ides an added incentive for 
insurance companies to affirmatively seek settlement 
prior to selection o f legal counsel. Aside from the obvi-

(Please turn to page 53)
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donment o f  his appeal. This promotes settlements, 
but not necessarily iri a just manner.

SUPREM E COURT  INCONSISTENCY
An oddity o f  A laska Supreme Court practice sug­

gests an inference that the court does not really be­
lieve in the justice o f  the doctrines it has imposed.

Although the supreme court awards attorneys' fees 
to prevailing parties, it does not fo llow  anything like 
Rule 82. Instead, it routinely awards S2J0 to S750. 
The prevailing party is ordinarily not allowed to sub­
mit evidence o f  his actual fees, and the court does r.ot 
consider them, Actual attorney's fees on appeals in 
substantial civil cases are typically in the $5,000 to 
$15,000 range. I f  a trial court followed this practice, 
It would be reversed.

The Alaska Supreme Court has ..ever explained its 
anomalous practice on attorney’s fees awards to pre­
vailing parties. Does the court wish to avoid discourag­
ing appeals? Then, why not similarly avoid discourag­
ing trials? Delay is a more serious problem in Alaska at 
the appellate than at the trial level, so administrative 
considerations do not favor keeping the door open 
wider at the appellate level.

Supreme court results are unpredictable, but so are 
trial results. Tria l results in similar cases may approx­
imate a bell shaped curvej with most In a predictable 
range, but substantial tails on the low and high ends. 
In certain kinds o f cases, such as the weak liability, 
high damages personal in jury case, the results may be

an even more unpredictable dumbbell curve, with d u s ­
ters around zero, and at very high levels, and few in 
between. In some cases, a p laintiff or his lawyer may 
be unreasonable in going to trial, but in many, trial is 
as good a means as settlement to decide how much 
money, if any, ought to be taken from one party and 
given to the other.

ABOLISH  RULE  82
I suppose the above criticism implies that the rules 

are too effective, rather than not effective enough, in 
promoting settlement. The plaintiff is forced to settle 
his case fo r less than it is worth because o f his lesser 
ability than the defendant to try the case on a douoie 
or nothing basis.

Some may feel that encouraging settlement is o f 
such great value as to justify this result, Where the 
stakes are so high, my own values place a greater 
weight on justice than administrative convenience, so 
I cannot accept this outcome as desirable.

The Alaska Bar Association passed a resolution 
more than a decade 030 calling upon the supreme 
court to repeal Rule 82. The court has never acted, 
nor explained its inaction, regarding this resolution. 
I think the bar was correct. W'e have gone too far in 
the direction o f  threatening litigants with catastrophe 
to compel them to settle. We ought to use our luxuri­
ously expensive system o f courts to try cases, no; 
frighten people o f  moderate means out o f trying 
them. tW~

P a r r i s h
(Continued from  page 11)
ous fairness o f forcing an Insurance company to share 
p la intiff’ s costs o f counsel, in bona fide litigated cases, 
Rule 82 provides an economic incentive to Insurers to 
avoid involving counsel altogether. The rule promotes 
settlement o f litigation before it starts, as much as after. 
Wise insurers should, and I believe do, take this cost into 
account in deciding upon prelitigation settlement poli­
cies.

R U LE  82 PROV IDES 
PA RT IA L  COMPENSATION

Although the prospect o f  an adverse award does pro­
mote a more meaningful evaluation, I doubt that it dis­
courages the filing o f many bor.a fide claims. Clients as 
a class are self-righteous, especially when they have a 
good case,

I also question whether the system suffers that much 
when a plaintiff who lacks confidence In his position, 
even though it may be well-founded, elects not to pursue 
his claim. At least his decision is predominantly free, co­
erced only by fair risks which are beneficial to the integ­
rity o f  the system, What detriment there is in this situa­
tion is small in comparison to the alternative. The greater 
Injustice by far is the bona fide case which cannot, as a 
matter o f economics, be brought at a ll. Without fee

awards, the freedom to bring bona fide claims in the 
$20,000 range can be lost altogether. We should not at­
tempt to avoid one injustice by imposing a larger one.

U f course, there is the occasional case where a plaintiff 
without a serious Injury and a reasonably good liability 
position loses to a ju ry and suffers a fee award. This can 
be harsh, but the triad murts have sufficient discretion 
to temper the awards in light o f the plaintiff’ s circum­
stances and the quality o f the case.

Also, as M r. Kleinfeld noted, marginal appellate 
grounds can be bargained against the fee award in most 
instances. Bu'. by this mechanism, the rule again prompts 
realistic consideration o f  the merits o f  the case before 
proceeding into the appellate court. The plaintiff, who 
could otherwise not have anything t* lose on appeal, 
suddenly doe3.

Average contingent fees in contested cases are one- 
third. As a result, plaintiffs, even with clearly bona fide 
claims, are rarely fairly compensated for their losses. 
Aside from the occasional run-away verdict, which is so 
often publicized, plaintiffs rarely come out ihead. To 
the extent Rule 82 covers approximately one-third (10  
percent divided by 33 Vi percent) o f fees actually paid, it 
reduces the under-compensation.

The successful jfendant also is partially compensated. 
Thus, Rule 82 effects a redistribution o f resources. Be­
cause both sides usually come out behind, it is better 
that the prevailing party suffers less.
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Whether a rule providing fo r full attorney fees in no r­
mal rases should be adopted is an interesting question. 
Theoretically, it would benefit plaintiffs overall. From 
a practical standpoint, 1 doubt that it would work or be 
beneficial.

Without a personal stake in the amount o f attorneys' 
fees charged to a successful plaintiff, there would be no 
market force to sustain competition as to the contingent 
fee contract percentage. A plaintiff under a contingent 
fee pay; only if he wins. I f  a plaintiff will be repaid fu ll 
attorneys fees, he could care less what percentage the at­
torney charges. With unlimited attorneys fees, contin­
gent fee contracts would edge, if not leap, upward.

On the defense side, it would be impossible to police 
hours and rates charged by counsel for a successful de­
fendant. When a successful defendant must still pay a 
large proportion, usually about two-thirds, o f his attor­
ney's billings, those billings are adequately policed. But 
where a successful defendant might pay nothing, he 
could encourage the largest billing from his attorney so 
as to punish his adversary.

In my view, fu ll fee awards as a matter o f course 
would be difficult to enforce fairly. The primary goals 
can be achieved without them, The loss o f market con­
tro l would cause more unfairness than it would resolve.

NO INTERFERENCE W ITH 
THE FEE AGREEMENT

Mr. Kleinfeld’s reference to "tinkering" with the fee 
agreement between the attorney and client does not in 
my opinion merit serious consideration. Rule 82 docs 
not and should not govern the private fee agreement.

The right to counsel is fundamental. To protect this 
right, clients must be free to negotiate fees In the manner 
they wish. Otherwise, clients with money will always be 
able ro afford attorneys. A  limitation on contingency 
fees would mean that some people without money will 
be denied attorneys that they might otherwise have re­
tained.

I believe any system that would limit contractual at­
torneys fees to given scheduled amounts or that would 
require court-awarded attorneys’ fees to be paid exclu­
sively to the attorney would be abhorrent. These are 
matters between attorney and client which must be left 
to the competitive forces o f the market.

Although interference with attorneys’ fee agreements 
in workmen's compensation cases and federal tort 
claims has successfully limited attorneys’ fees, it has 
done so at the expense o f access. My own office turns 
away many cases that should otherwise be brc grtt be­
cause fair ci mpensation to the attorney for prosecuting 
those cases is not poss'ble. Countless people, especially 
those without funds, have been denied representation, 
and therefore relief, which they could have received but 
fo r such "tinkering."

SUPREM E COURT INCONSISTENCY
In Alaska, Rule 82 applies at the trial level but no.t at 

the appellate level. 1 do not believe this is an inconsis­
tency, much less one that merits discarding the rule 
altogether.

Rule 82 applies after trial but is not effective unless 
the case is affirmed. I f  the case is reversed, a new award, 
under the same rule, would eventually be required.

Applying Rule 82 at the appellate level would be d i f f i ­
cult. 'Vhen an appellant wins a retrial, the ultimate ou t­
come o f the litigation is rarely known. It also would not 
be beneficial to compensate for purely technical vic­
tories, because an appellate court with a limited record 
before it would have difficulty assessing who the pre­
vailing party is, and, especially, whether the prevailing 
party’ s action has actually advanced the litigation. Tae 
Alaska Supreme Court, more so than trial courts, has 
better things to do than evaluate attorneys’ fee claims.

More importantly, the Alaska Supreme Court does 
not wish to discourage the raising o f bona fide legal 
claims on appeal. Likewise, it does not wish to encour­
age attorneys to bring appeals unless the clients arc 
serious enough about the issue to bear the cost. This 
allows free access to the court and maintains strict 
adversity. Also, the absence o f significant fee awards 
tends to ketp the court’ s focus on legal issues, thereby 
maintaining a "detached" image and altitude essential 
to an appellate body.

As a practicing p la intiff’ s lawyer, with extensive ap ­
pellate experience in the Alaska Supreme C ou rt, 1 
would like to see larger attorneys' fee awards to the suc­
cessful party on appeal. Fees usually run S250 to S750 
even fo r three weeks' work on an appellate brief. I have 
found no consistency in the fees awarded in my cases 
and, by the nature o f the system, have not had the o p ­
portunity to set fee awards in others. I assume with 
clearly frivolous appeals that fee awards are more sub­
stantial, but I do not know. I accept our court’ s triv ia l 
and unexplained awards knowing they have not 
diverted the court from  important matters.

Finally, whether there is any merit to the A laska 
Supreme Court's method o f awarding fees on aopeal 
seems entirely beside the point. The issue is whether 
Rule 82 should be enforced in trial courts, To the extern 
Rule 82 is beneficial there, it should be used.

The Alaska Supreme Court’s appellate fee practice 
may be "an oddity ," but I do not believe that it "sug ­
gests an Inference that the court does not really believe 
in the justice o f  the doctrines it has imposed." The 
supreme court has been firm, consistent, and predict­
able regarding swards o f attorneys' fees pursuant to 
Rule 82. There Is nothing in its cases applying Rule 82 
that suggests tha*. it does not believe in the justice o f  The 
rule.

ADOPT RULE  82 IN THE FEDERAL SYSTEM
Rule 87, is effective. From one who represents p la in ­

tiffs, let it be said they are better c f f with It. Fewer cases 
would have to go to'lawyers or to trial if Rule 82 were 
adopted in the federal system. (The rule is followed by 
the U .S . District Court o f Alaska, where civil trials are 
rare. [Local Rule 21.1 .]) I f  this rule were followed by 
other federal courts, plaintiffs with bona fide claims 
would receive a greater proportion o f their fair recov­
ery, and many nuisance claims would be discouraged.

T h e  j u d g e s '  l o u r r m l
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Although the Alaska Da: Association passed a reso­
lu tion  rr.ore than a decade ago calling upon the Alaska 
Supreme C o jr t to appeal Rule 82, my office was not 
aware o f it. I am not aware that it is a current issue to­
day. To the extent it is, I doubt that those who represent 
individuals, and not large companies, would support 
abolishing Rule 82.

In  my view, Rule 82 does not compel kiigants to settle 
by threatening them with catastrophe. On the contrary, 
it should be strengthened some to further settlement. 
Every potential litigant, whether plaintiff or defendant, 
ought to consider the extreme cost o f entering the courts 
and trying cases. Except in unusual circumstances, each

litigant should be faced with the prospect o f bearing 
part o f  his opponent's costs i f  he loses. Weal! tend to be 
considerably more introspective, less arrogant, and 
more willing to hear our opponent's view o f the case 
when we must stand ready to pay a reasonable part o f  
his costs.

Overall, the rule enhances the image and effective­
ness o f the judiciary, No institution that regularly 
allows its costs to devour its benefits can merit respect. 
Provision for partial fees in most cases, and full fees in 
appropriate ones, goes a long way to advance the 
primary goal o f the judicial system: the fair and efficient 
resolution o f private disputes. t f f -
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statistics concerning volume , 1 ’ ju rors , witnesses in law 
suits and, finally, other judges."

A  major concern o f  the Report Is "confidentiality"" 
as to the source o f Information, in order to protect the 
" in fo rm an t"  from "rep risa l, ” 20 prcsumubly from the 
judge 1 The Report expressly rejects any concern (hat 
such a shield will be misused, encouraging vindictive­
ness o r other meanly-based motives fo r attack upon 
the judge.

N o  corresponding concern appears for the reputa­
tion o f  a judge wrongly accused. The Report would 
keep the evaluations confidentia l1 ‘ except to the extent 
required by the particular program ." 21

ANALYSIS  AND RECOMMENDATIONS
In the judgment o f this committee, this Report pro­

poses a dangerous intrusion upon judicial independence 
fo r reasons hereaftc. sta' d. The individual criticisms are 
such as to lead us to believe that our concerns for judicial 
independence cannot be overcome by mere modifica­
tions o f the proposa'.

( 1 )  Judicial evaluation committees aresuperfluous.

Judges are continually undergoing "judicial p e rfo r­
mance evaluations." The appellate process is precisely 
such an evaluation, on a case-by-case basis, o f judicial 
performance. As a judge continues in the judicial 
system, the accumulation o f  appellate reviews con­
stitutes a far more knowing description o f judicial per­
formance than any which .ould be provided by the 
proposed evaluation committees.

True, the appellate process does not deal with ju d i­
cial temperament, mannerisms, punctuality, and mat­
ters o f  that sort except in the most egregious cases 
meriting comment or even reversal. On thcother hand, 
such conduct is the very reason for the existence o f  ou r 
jud icia l dlsc.pline commissions.

(2) Reliability. The information to be collected by 
the proposed judicial evaluation committee is almost 
guaranteed to be unreliable. The sources are most like ­
ly  to be losers, the uninformed, and the merely venal. 
The design o f record collecting and protection is such 
as to invite the comment o f such people without any 
means w h a te v e r ' j r  evaluating its accuracy. Thus, the 
disgruntled clerk who is not permitted to catch a fou 
o'c lock train to his out-of-county home becomes a 
source o f  information; the lawyer, unfamiliar with the 
ru les o f evidence whose objection or lender o f evi-
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O n l y  o n e  state h a s  this 

pr o v i s i o n  ( w i t h a n  offer of 

j u d g m e n t  rule).

H o w  is it w o r k i n g ?

B y  A n d r e w  J. K l e i n f e l d

Alaska combines a federal-style Rule 68 

offer of judgment rule with the English 

rule awarding attorneys’ fees to the pre- 

vailing party in civil litigation. This arti­

cle summarizes the Alaska system and 

discusses its effect on litigation and set­

tlement.

Under Alaska Civil Rule 68, as under 

the federal rule, a party, ordinarily the 

defendant, m a y  at any time prior to 

judgment make a formal offer to allow 

judgment to be taken against himself 

for a specified amount plus costs, If the 

plaintiff rejects the offer and subse­

quently wins a verdict lower than the 

amount of the offer plus interest, the 

defendant is deemed the prevailing par­

ty from the time of the offer and is enti­

tled to costs from the time of the offer.

Costs (other than attorneys’ fees) al­

lowed under the rule are much less than 

actual out-of-pocket costs. For exam­

ple, a party is likely to have to pay a 

physician wh o  testifies in court $500 to 

$1,500 for routine, brief testimony, but 

will usually receive only the subpoena 

rate for expert witnesses— less than $50 

in most cases— under Rule 68.

The Rule 68 offer would have little 

force were it not for Alaska’s use of the 

English rule on attorneys’ fees. The risk 

that a few hundred, or at most, a few 

thousand dollars in a costs award ma y  

be shifted will ordinarily not affect the 

settlement evaluation of a plaintiff an­

ticipating an award ten or a thousand 

times as large. • •

The power of Rule 68 offers of judg­

ment in Alaska derives from Civil Rule 

82, requiring that the prevailing party 

should ordinarily recover partial c o m ­
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Andrew J. KUInfeld
is an attorney 
in Fairbanks, Alaska

pensation for attorneys’ fees. The rule works slightly 
differently for plaintiffs and defendants, Rule 68 o f ­
fers o f  judgment work mainly with defense awards, 
but both sides o f  the rule should be understood.

For successful plaintiffs, the courts ordinarily fol- 
low a schedule provided in the text o f  the rule. Cases 
are broken down into three categories: noncontested 
(defaulted): contested without trial (resolved after an 
answer or motion by defense but before trial); and 
contested through trial.

Awards on contested without trial cases are 20 per­
cent o f  the first S2.000, 15 percent o f  the next S3,COO, 
12.5 percent o f  the next $5,000, and 7.5 percent o f  
everything over 510,000. Thus, the substantial case en­
tails an award o f  SI,475 plus 7,5 percent o f  everything 
over $10,000, if  resolved before trial, as by acceptance 
o f  a Rule 68 offer o f  judgment— attorneys’ fee awards 
being in addition to offer o f  judgment, If a case is 
tried, the Rule 82 award to a prevailing plaintiff is 
$1,850 plus 10 percent o f  the excess over $10,000,

Rule 82 computations are perform ed on the sum o f 
the verdict and prejudgment interest. For example, 
u verdict o f  $100,000 three years after the accident 
yields a judgment o f  5131,500 with prcjudgment in­
terest at 10.5 percent and 5145,500, including Rule 82 
attorneys’ fees at the contested rate o f  $1,850 plus 10 
percert o f  the excess over S10.000. Thus, with costs, 
a Si0o,000 jury verdict yields about a $150,000 ju dg ­
ment after a typical lag.

On the defense 3ide, the operative language o f  the 
rule is that the award ,-..ould be "In a reasonable 
am ount" which is "com m ensurate with the amount 
and value o f  legal services rendered." The Alaska 
Supreme Court has provided little guidance for trial 
judges on what this language means.

The Alaska Supreme Court has made it reversible 
error to award full or substantially full compensation 
for his attorney’ s fees tc  the prevailing party, if  the 
unsuccessful party litigated in good  faith. Awards are 
to "partia lly" compensate the prevailing party, not 
fully compensate him. M alvo  v. J .C . Penney Co., 
Inc ., 512 P.2d 575 (Alaska 1973).

The Supreme Court will also reverse denial o f  at­
torneys’ fees to the prevailing party without some 
good  reason articulated by the trial judge, Slordahl 
V. Government Employe*r Insurance Co ., 564 P .2d 
63 (Alaska 1977). The trh.l judge has broad discre­
tion, but must award some partially compensatory 
amount based upon the i.ctual work done and fees 
charged by the prevailing party’s attorney.

Awards between 20 p c  cent and 80 percent o f  ac­
tual defense fees are, as a practical matter, not re­

versible. These awards can amount to substantial 
four* or even five-figure judgments against unsuc­
cessful plaintiffs.

Here Is how  Rule 68 and Rule 82 fit together.
The defendant offers to allow the plaintiff to take 

judgment against him for x dollars plus costs and at­
torney's fees.

If the plaintiff accepts the offer, he may file a Rule 
79 costs bill and move for a Rule 82 attorney's fee 
award, which will ordinarily be the scheduled " c o n ­
tested without tria l" amount. For example, a $45,000 
Rule 65 o ffer is worth $49,100 plus allowable Rule 79 
costs, for a total in the neighborhood o f  550,000. 
Prejudgment interest is already accounted for  in the 
amount o f  the offer. Usually plaintiff's and defen­
dant’s attorneys agree on these amounts over the tele­
phone and avoid the extra filings.

I f  the plaintiff rejects the Rule 68 o ffer  and the 
case is tried to a verdict, a little arithmetic must be 
perform ed to determine which party obtains a Rule 
82 attorney’ s fees award, The court must compute 
prejudgmcnt interest to the date o f  the o ffer  o f  judg­
ment, using the amount o f  the verdict as the principal 
amount.

If the sum o f  the verdict plus interest is less than 
the o ffer o f  judgment, then the defendant is entitled 
to a Rule 82 award from  the date o f  the o ffer  to the 
date o f  Judgment. This may be a great deal o f  money, 
since trial o f  a substantial case is likely to entail 
defense attorneys' fees o f  $10,000 to $50,000, or 
m ore, for protracted and com plex litigation. The 
wise defendant will have made an o ffer  o f  Judgment 
early in the discovery process, so that most o f  the at­
torneys’ fees will have been Incurred after the Rule 68 
o ffer  and will be subject to Rule 82,

Thus, the plaintiff who wins an award lower than 
the Rule 68 o ffer plus interest faces an often cata­
strophic result. For example, In a personal injury 
case with a projected value in the $10,000 to $30,000 
range, if  the defendant makes a Rule 68 offer o f  
$10,000, and the jury award with interest is less, the 
plaintiff will lose money on the litigation. The plain­
t iff  will have to pay the d< fendant’ e attorney fees 
award— probably in the SJ.000 t»: $10,000 range— 
and the plaintiff's own nonreimbursable costs for 
medical experts and so forth in the $1,000 to $5,000 
range.

The knife also gets a little twist from  a new Alaska 
statute on prcjudTmpnt interest. Under the statute, 
either side may make an o ffer  o f  judgment within the 
first 60 days o f  the litigation, or five days after dis­
covery ends. If the party does better than its offer

The judges' Journal
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T h e  rules d o  n o t  substantially r e d u c e  t h e  

b u r d e n  o f  a t t o r n e y s ’ fees for s u c c e s s f u ’ plaintiffs

(lower for a defendant’ s o ffer, higher for a plaintiff’s), 
then the prjudgm ent interest rate will be raised or 
lowered 2 percent for its benefit. Thus a plaintiff who 
wins a verdict higher than Its o ffe r  Is entitled to 12.5 
percent prejudgment Interest, and a successful defen- 
dett lowers the interest rate to 8.5 percent.

DO TH ESE RULES SERVE T H L fR  
INTENDED PURPOSES?

This combination o f  rules Is Intended to serve two 
purposes— achieving more perfect justice between 
the litigants and encouraging settlement. They serve 
the latter objective better than the former.

The model villain, against whom the entire com ­
plex o f  rules is aimed, is the "b ad  m an" who 
acknowledges the justice o f  the p laintiff’ s demand, 
but refuses to pay the obligation in order to profit 
from  delay or use the plaintiff's anticipated litigation 
expenses as leverage to obtain an unjustly low settle­
ment. The honest claimant, whom the rules arc In­
tended to benefit, is the person w ho demands what he 
's entitled to— and prevails. He Is supposed to obtain 
sufficient interest and compensation for his attorneys' 
fees so that his victory is not Pyrrhic.

First, the rules do not substantially reduce the bur­
den o f  attorneys’ fees for successful plaintiffs. Here 
are the mechanics for typical contingent fee arrange­
ments.

The scheduled percentages arc much less than the 
percentages conventionally charged by plaintiffs’ at­
torneys. Contingent fees In Alaska, as elsewhere, 
range from  25 percent to 50 percent. Most Alaska 
plaintiff attorneys’ fee contracts, In m> 'Xperience, 
provide that the Rule 82 award Is rolled m .o the total 
recovery against which the contractual percentage is 
applied. Thus, i f  a case is settled, without trial, for 
the defendant’ s SiOO.OOO liability insurance policy 
limit and Rule 82 attorneys’ fee* o f  58,225, the usual 
one-third contingent fee will be applied to 5108,225, 
yielding an actual fee o f  $36,075, and compensation 
to the plaintiff o f  only 572,150, a far cry from  the
5100,000 he should supposedly receive.

The obvious tinkering would be to limit attorneys' 
fees actually charged to the amount awarded, as in 
workers’ compensation. But unless the scheduled 
percentages were raised to market levels, this might 
dry up the supply o f  attorneys willing to handle 
plaintiffs’ personal injury jlaims, particularly the 
smaller ones. "

Analogously, it has becom e extremely difficult 
during the last year or so for injured workers to hire 
attorneys in Alaska to prosecute moderately sized

w oikers’ compensation claims, because fees awarded 
by the workers' compensation board are below the 
amounts needed to make handling o f  the claims as 
profitable as alternative work.

I f  the Rule 82 schedule were raised to market rates, 
liability insurance premiums would have to be in­
creased substantially in order to spread the much 
higher cost. This might well increase the amount o f  
evasion o f  Alaska’s very loose new mandatory insur­
ance law.

If the rules designated the Rule 82 award as the 
amount actually to be paid to the plaintiff's attorney, 
an additional problem would develop around per­
sonal injury cases, resulting in judgments higher than 
the defendant's liability insurance policy limits A 
line o f  Alaska cases holds that the Rule 82 aw„rd 
should be calculated on the total verdict plus interest, 
not merely :ne policy limit. And unless the Insurance 
policy clearly provides otherwise, the total verdict 
plus interest must be paid by the insurer as costs on 
top o f  Its policy limit. If a defendant has a S100.000 
policy limit, and the verdict plus prejudgment inter­
est is $2 million, then the Rule 82 award is $200,850 
(again, 51,850 +  10 percent o f  the excess over 
510,000). Under current practice, the attorney would 
get his contingent fee percentage computed on the 
amount actually recovered from the insurance com ­
pany— the 5100,000 policy limit plus the 5200,850 
Rule 82 award and the Rule 79 costs would be rolled 
together, and the client would receive the rest. If the 
rules were changed so that the attorney received the 
Rule 82 award and nothing else, he would wind up 
with about twice as much as his client in this not 
extraordinary situation.

Second, the rules do not effectively discourage nui­
sance claims. These are claims for which the plaintiff 
knows that In all likelihood, a jury will find no liabil­
ity or no damages, but suit Is filed In hope of. a settle­
ment. If the case Is litigated through trial, the defen­
dant will probably win an award o f  S5,000 to 510,000 
against the plaintiff, but the cost to the defendant 
will exceed the award, and the award will probably be 
uncollectible, so most defendants will pay up to
55,000 or so, even on frivolous claims.

Third, the rules do not really prom ote settlement In 
the manner contemplated. Alaska Supreme Court 
opinions have suggested that defendants would be 
m ore eager to settle because the stakes at trial are 
raised to Include prejudgment interest and attorneys’ 
fees. But the plaintiffs’ attorneys are equally aware 
o f  the ’ ’ ad d -on s" and factor them into their settte-

(Please turn to page J2)
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matters to the disciplinary counsel, is that the ABA 
Standing Committee on Professional Discipline is ad­
vocating referring every minor infringement o f the 
ethical rules.

Obviously, that is not the case; nor is it the problem. 
I f  I have overemphasized the need to refer misconduct 
in this article, it is because judges as a group are not 
referring the misconduct they observe or become aware 
o f. I have attempted to show why referral is appropri­
ate and also ethically mandated by Canon 3B(3). I

K l e i n f e l d
(Continued f r i m page 7)

ment demands. The arithmetic consequence is that if 
the plaintiff's and defendant’s attorneys evaluate the 
case differently, the difference is magnified, not 
shrunk, by the "add-ons.”  Interest and attorney's 
fees are proportional, so i f the parties are far apart, 
their mutual awareness o f  the rules pushes them fu r­
ther apart.

ECONOM IC DURESS ON PLA IN T IFFS
A positive feature o f  the rules Is that by making a 

small cese larger, they make it easier ’or plaintiffs 
with small cases to Induce attorneys to accept them, 
But this increasi ig o f the stakes works both ways— 
and has a seri' \s negative side effect.

The combination o f Rule 68 offers, statutory ad­
justment o f prejudament interest rates, Rule 79 costs, 
and Rule 82 attorney's fees, greatly raises the stakes In 
litigation. As was shown above, if the defendant loses 
a $100,000 case, he pays about S150.000. I f  the plain­
t i f f  wins a $ 10,000 verdict after rejecting a higher o ffe r 
o f judgment, he winds up owing money to the defen­
dant r :  well as to his own lawyer.

The economic effect is like doubling the stakes In a 
poker game. It drives out the players whose resources 
do not allow them to stay at the table fo r a long 
enough time fo r the probabilities to work themselves 
out beyond a few bad hands,

P laintiffs suffer more from  the increased stakes 
than defendants, To understand why, one must con­
sider the varying abilities o f  pereons and institutions 
to bear risk. An institutional defendant, such as a 
large business or an insurance company, can affo rd 
the risk o f a single adverse judgment much more easi­
ly than the person or firm o f moderate resources who 
rarely litigates,

Consider the plaintiffs In a clear liability but unpre­
dictable damages case. Most typical are the preexisting 
condition plaintiffs. These individuals present them­
selves to the jury with substantial disabilities, but the 
defendant has a good opportunity to show that their 
disabilities should be attributed to conditions which 
preexisted the accident. It is not at all unusual in these 
cases to have an o ffe r o f judgment around SS0,000. * 
demand around $100 ,000 , and jury verdict substan­
tially lower than the o ffe r or higher than the demand.

believe that fo r the judge referral is usually the most 
advantageous response to lawyer misconduct.

Judges and judicial organizations interested in further 
information on disciplinary agencies or other informa­
tion in this article may contact the author, Timothy 
McPike, ABA Center for Professional Responsibility, 
11th F loor, 750 N. Lake Shore Drive, Chicago, Illinois 
60611.

Now consider the risks to each side. In order to try 
the case, the defendant must risk a judgment which, 
with interest and attorneys’ fees, may be twice the 
demand. But a professional litigant, such as o liabil­
ity insurer, would be wise to take this risk rather than 
pay the demanded amount, because the occasional 
high verdict will be more than offset by the general 
run o f  moderate verdicts and the occasional low one.

The real pressure on insurers to settle these cases 
arises not from  the interest and attorneys' fees rules, 
but Instead from the risk o f  a judgment in excess o f 
insurance policy limits, leading to a bad faith claim. 
Many cases worth 540,000 have settled fo r $50,000 
policy limits plus Rule 82 attorneys’ fees because o f 
the bad faith risk. But sophisticated insurers are now 
learning to take the cap o f f  their policy limit rather 
than be forced by the risk o f a bad faith claim to pay 
more than a claim is worth.

The p la in tiff faces a much more brutal choice. 
This is probably the only lawsuit he will ever have, so 
he cannot balance the occasional low verdict against 
the occasional high one. His resources are probably 
limited, so the difference between collecting the o f ­
fered settlement and perhaps collecting nothing— 
because o f a verdict lower than the offer o f judgment— 
matters more to him than the same do lla r difference 
matters to the institutional defendant, A four-or five- 
figure judgment against him fo r attorneys’ fees and 
costs, because he did not beat the defendant’ s o ffe r 
o f  Judgment or lost on liability, may be catastrophic,

As a practical matter, if the defendant makes an 
o ffe r o f judgment early in the litigation at the low 
end o f the likely value c >  case, or even 10 percent 
to 20 percent less, the iin t lf f takes an imprudent 
and unaffordable risk if he rejects It. The risk Is made 
unaffordable by the impact o f Rule 68 , Rule 82, Rule 
79 costs, and the new Interest statute. In effect, the 
defendant is empowered to turn the p la in tiff’s rea­
sonable bet on the outcome Into a double or nothing 
bet which the p laintiff cannot prudently risk. The 
chance o f  recovering his loss plus all the add-ons is 
not worth the risk o f  having defendant’ s add-ons set 
o f f  against his recovery.

When a p la in tiff runs the risk o f trial against a 
moderate o ffe r o f  judgment and loses, the defendant 
often has enough leverage to prevent appeal. Typical­
ly the defendant offers to drop his costs and attor­
neys’ fee awards in exchange fo r the p la in tiff’ s aban-
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JO H N  SU N D , R E P R E S E N T A T IV E
2505 2nd Avenue 

Ketchikan, A laska 99901 
(907) 225-5552

While in Juneau 
P. O. Box V 

Juneau, A laska 99811 
(907) 465-4919

MEMORANDUM

TO: House Judiciary members

FROM: Rep. John Sund

DATE: April 24, 1986

RE: The state of our insurance ccrnpanies

I have distributed a copy of an internal mono fron the Division of Insurance 

which indicates that Alaska's insurance ccrnpanies are far fron hurting 

during our nationwide "insurance crisis."

Note especially the suninary —  f'^st paragraph on page 4.



. • m e m o r a n d u m S t a t e  o f  A l a s k a

TO; John L. George, Director DATE: Morcn 17, 1986

FILE NO.:

THRU:

f r o m : Donald DeMuth

Chief Financial Examiner

T E L E P H O N E  NO.:

s u b j e c t : 19S5 Underwriting Results

Other Liability

You have asked me to r e view the underwriting results of approximately the 

10 leading writers of the line "Other Liability" "(17)" in the State of 

Alaska, The results of my s t u d y  follow.

You will note that I have actually supplied statistics on 13 comoanies. 

The reason for the three additional companies are: You stated that you

did not want companies like "State F a n n u - companies that are not t r a d i­

tionally considered to be w r i t e r s  of Other Liability included. For this 

reason, I did not kno w  if you wanted AR E C A  Insurance Exchange included or 

not. I added one c o m p a n y  and you m a y  exclude “ARECA" if you wish. I 

also question the accu r a c y  of the Continental Insurance Company's Alaska 

direct losses incurred figure, and both noted a probable aberration in 

schedule "P" figures and am aware that CIGNA made some big reserve 

adjustments which m a y  well be w i t hout basis at year-ena, and which may 

have skewed Alaska Pacific A s surance Company's figures. You may, hence, 

eliminate the figures for these two companies if you wish and still be 

left with the statistics on 10 companies. I also eliminated the figures 

for the Insurance C o m pany of North A m e r i c a  as their page 14 figures for 

this line are probably e r roneous and meaningless.

•
The first area of e x p e rience that I looked at was the company's direct 

underwriting results in Alaska. The results are summarized as follows:

Rank by Maska Alaska Alaska Alaska

Prenlua Direct Direct Direct Direct Alaska
Written Prenlura Premium Losses Losses Loss
In Alaska Written Earned Paid Incurred Ratio

12 Federal Insurance Company } 759,348 J 556,132 $ 4.380 ? 32,347 5.8*
n The Continental Ins. Co. 552,533 558,869 299,050 ( 387,290) *

Pacific Marine Insurance 792,416 803,528 150,530 • 245,804 30.4*
Co. of Alaska

2 Alaska National Ins. Co. 3,938,343 2,703,705 1,561,566 2,173,774 80.4%
1 AX Pacific Assurance Co. 4,148,556 4,329,380 1,845,266 2,960,272 68.4*
7 Freenont Indemnity Co. 1,581,809 1,600,374 283,530 856.617 53.5*
9 ARECA Insurance Exchange 975,398 975,398 50,849 175,3)2 18.0*
6 Providence Washington 1,827.910 2,424„073 4,275,334 2,817,529 116.2*

Insurance Co. of Alaska
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5 Industrial Lndemnlty 

Company of Alaska
1,838,269 1,342.175 1,225,617 1.423,207 77.32

4 Alaska Insurance Company 1,870,196 1,539,729 576,349 S96.926 58.32
3 NatM Union Fire Ins. Co. 3,732,736 2,636,895 170,668 577.159 21.91
11 Employers Insurance of 

Wausau, A Mutual Company
759.8B9 675,147 124,435 992.116 147.OS

8 General Accident Ins. 1,004.405 996.593 22.557 733,755 75.72
Company of America

$23,781,008 $21,649,998 $10,621,731 $13,497,533 62.31

* Meaningless

The column ooove entitled “Alaska Direct Losses Paid" is not of much 

significance. I included it only to illustrate the great disparity 

between losses paid and losses incurred in certain cases. There are a 

nurr.oer of possiDle reasons for this disparity, but I cannot identify 

which reason is responsible for the cases reflected in tne aoove exnibit.

For comparative purposes, I attempted to aevelop the same information for 

the same companies on a national basis. The companies arc nut required 

to provide this information on a national basis, but a few companies 

volunteer and, hence, complete page 14 of the annual statement or. a 

national basis. ITie results of this comparative study aoes not reveal 

very much information, but the results are as follows:

Rank by 

Premium 

Written 

In Alaska

national

Direct

Premium

W r i t t e n

National

Direct

Premium
Earned

national

Direct

Losses
Paid

National 

Direct 

Losses ■ 
Incurred

National 

Loss ,
Ratio

12

13

10

2
1

7

9

6

4
3

11

Federal Insurance Company Information not available.

Hie Continental Ins. Co.

Pacific Marine Insurance 

Co. of Alaska 

Alaska National Ins. Co.

AK Pacific Assurance Co.
Freemont Indemnity Co.

ARECA Insurance Exchange 

Providence Washington 

Insurance Co. of Alaska 

Industrial Indemnity 
Company of Alaska 

Alaska Insurance Company 

Nat'l Union Fire Ins. Co.

Employers Insurance of 

Wausau, A Mutual Company 

General Accident Ins. Information not available. 

Company of America

Information not available.

Information not available.

Information not available.

Information not available.

$31,645,042 $34,211,163 $25,679,707 $53,934,431 157.0* 

Rational experience same as Alaskan experience. 
Information not available.

Information not available.

National experience same as Alasxan experience. 
Information not available.

Information not available.
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In an attempt to get some kind of comparative information - Alaska vs. 

National - I then decided to take a look at the same companies' net 

national business. This is not a direct comparison due to the fact that 

net business is net of assumed and ceaed reinsurance, but the annual 

statement does not reflect direct national premium earned, only written, 

so I had no cnoice.

The result of this study is as follows:

Rank By National National National National National

Premiura Net Net Net Net Net

Written Premium Premium Losses Losses Loss .

In Alaska Written Earned Paid Incurred Ratio

12 Federal Insurance Company $223,854,784 $166,392,450 $ 42,483,524 $ 85.539.034 51.45

13 The Continental Ins. Co. 33,763,790 32,026,227 19,576,743 30,650,173 95.75

10 Pacific Marine Insurance 

Co. of Alaska

Not Applicaole

2 Alaska National Ins. Co. 2,077,776 1,547,010 222,217 1,051,334 68.05
1 AK Pacific Assurance Co. 3.834,456 3,271,d79 3,995,013 5,151,751 157.55

7 Freenont Indemnity Co. 33,824,745 26,542,233 11,277, 702 36,844, al 6 138.85

9 ARECA Insurance Exchange 823,335 823,895 50,349 175,312 21.35

6 Providence Washington 

Insurance Co. of Alaska

Not Applicaole

5 Industrial Indemnity 

Company of Alaska

?iot Appl icaole

4 Alaska Insurance Coraoany lot Applicaole

3 Nath Union Fire Ins. Co. 357,841,310 283,621,245 80,724,018 222,277.500 78.45
11 Eraplcyers Insurance of 112,716,611 TO*!759,065 73,570,268 ' 73,177,933 69. S5

Wausau, A Mutual Company

8 General Accident ins. 31,863,701 29,249,804 10,955,921 20,886,903 71.45
Company of America

$305,656,070 $6*8,233,815 $2*2,856,260 $475,756,156 73._4X ^

I also felt that it might be interesting to m a k e  a similar review on an 

accident year basis rather than on a calendar yea r  basis-. The reason for 

this comparative review is that r e s erve cnanges made during 1585 a pplic­

able to prior yea r  business is reflected in the calendar year 1985 

experience, but not in the 1935 accident year experience. The accident 

year business only reflects the company's experience on accidents that ’ * 

actually happeneo during 1985. ’ The result of this review is as follows:

Rank By

Premium Nath Net 1085 Hath Net 1935 Hafl Net 1985 Nath Net 1985

Written Accident rear Accident Year Accident Year Accldenthfear

In Alaska Premium Earned Loss Payments Losses Incurred Loss Ratio

12 Federal Insurance Company $166,392,450 $ 8J09.1G0 $ 77,210,574 46.45

13 The Continental Ins. Co. 32,026,247 1,613,902 24,550,326 76.7X

A m
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10 Pacific Marine Insurance 

Co. of Alaska

Not topijcahle

2 Alaska National Ins. Co. 1,547,010 34.420 1.012.476 65.52
1 AJC Pacific Assurance Co. 3,271,379 414,259 2,790,689 85. 3X
J Freemont Indemnity Co. 26,542,239 1,605,638 26,435.512 100.M
9 ARECA Insurance Exchange 823,895 30,435 362,961 44. IX
6 Providence Washington 

Insurance Co. of Alaska
.'Jot Applicable

5 Industrial Indemity 

Company of Alaska
fbt Applicable

4 Alaska Insurance Company Not Applicable

3 Nat'l Union Fire Ins. Co. 283,621,245 7,lea,460 211,149,406 74.5S
11 Employers Insurance of 104,759,072 6,035,504 £0,311,511 48. OX

Wausau, A Mutual Company

a General Accioent Ins. 29.209.301 1,125.201 16,247.129 55.6S
Company of Anerica

$548,223,828 $ 26, 192,939 $410,070,564 63.ja

Gverall, in spite of all the tears tnat tne insurance inGustry is shea­
ding, it appears to me that the insurance inaustry is aoing quite well 
for tnis line. Unfortunately, accicent year direct statistics are not 
available for Alaska, Dut I would guesstimate that if they were, they 
woula reflect a loss ratio down arouna 5u«. I also note that the paid 
loss ratio for accident year 1966, on a national oasis, is aown arouna 
4%. Fat city on investment income coming up in ISio, particularly in 
those states that do not allow pre- and postjudgment interest.

I v/ould suggest that you nave your market conauct "rate section" folluw-up 

on this memo - perhaps doing some research .work in some of t h e‘companies 

offices. I hope to take a look at Providence Wasnington Insurance Company 

of Alaska and Industrial Indemnity Insurance Company of Alaska shortly, 
as both are overdue for ari examination.

I would also suggest that you have your rate people pernaps take a look 

at 1954 experience for comparative purposes. It might also be interesting 

to do a policy year review of the same companies for 1934. This informa­

tion siiould now be available but it is not reported in the annual state­
ment. It woula entail a special statistical call.

All figures reflected in tn.s memo were taken from filed annual state­
ments, but I have no idea now accurate the information is.

DD/mst3523m
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ENGROSSED SUBSTITUTE SENATE BILL NO. 4630 
AS AHENDED BY T1IE HOUSE

S l a t *  o f  Washington 49th L a g i s i a t u r a  1986 R egu l a r  Sess i on
by Committee on J ud i c i a r y  ( o r i g i n a l l y  sponsored by S en a t o r  Talmadge)

Read r i r s l  U s e  2 / 5 / 8 6 .

1 AN ACT Re l a t i n g  t o  c i v i l  a c t i o n s ;  amending RCW S . 6 0 . 0 6 0 ,
2 4 . 2 2 . 0 3 0 ,  S I . 2 4 . 0 6 0 ,  4 . 1 6 , 3 5 0 ,  4 . 2 4 . 1 1 5 ,  4 . 1 6 . 1 6 0 ,  4 . 1 6 . 3 1 0 ,  and
3 4 . 1 6 . 3 0 0 ;  adding a new s e c t i o n  t o  c hapte r  4 . 2 2  RCW; adding new
4 s ec t i ons  to c hapt e r  4 . 24  RCW; adding new s e c t i o n s  t o  c h ap t e r  4 . S6
5 RCW; adding new s ec t i o n s  t o  chap te r  S . 40 RCW; adding a raw s e c t i o n  to
6 chapter  2 . 7 0  RCW; adding a new s e c t i o n  t o  chapte r  4 8 . 1 9  RCW; adding a
7 new sec t i on  to  c h a ' . .•- 4 8 . 2 2  RCW; c r e a t i n g  new s e c t i o n s ;  r e p e a l i n g
8 RCW 4 , 5 6 . 2 4 0 ;  and d e c l a r i n g  an emergency.

9 BE IT ENACTED BY THE LEGISLATURE OP THE STATE OP WASHINGTON:

0 NEW SECTION. Sec.  100 .  PREAMBLE. T o r t  law in t h i s  s l a t e  has
1 g e n e r a l l y  been deve l oped by the c o u r t s  on a c a se -b y - c as #  b a s i s .
2 Whi le t h i s  p r o ce ss  has re u l t e d  in some s i g n i f i c a n t  changes in the 
1 law, i nc l u d i ng  ame l i o r a t i o n  o f  the ha r shness  o f  many common law
4 d o c t r i n e s ,  the l e g i s l a t u r e  has p e r i o d i c a l l y  i n t e r ve ned  in o r d e r  to
5 b r i ng about needed r e f o rms .  The purpose o f  t h i s  c h ap t e r  i s  t o  enact
6 f u t t h e r  r e f o rms  in o r d e r  t o  c r e a t e  a more e qu i t a b l e  d i s t r i b u t i o n  o f
7 the c o s t  and r i s k  o f  i n j u r y  and i nc r ease  the a v a i l a b i l i t y  and
8 a f f o r d a b i l i t y  o f  insu rance .
9 The l e g i s l a t u r e  f i n d s  t h a t  ' c o u n t i e s ,  c i t i e s ,  end o t h e r
0 governmenta l  e n t i t i e s  a re  f aced wi th i nc r eased exposure t o  l aw su i t s
1 and awards and d ramat i c  i nc r ea s e s  in the c o s t  o f  i nsu r ance  c ove r age .
2 These e s c a l a t i n g  c o s t s  u l t i m a t e l y  a f f e c t  the p ub l i c  thr ough h ighe r  
1 t axes ,  l o s s  o f  e s s e n t i a l  s e r v i c e s ,  and l o s s  o f  the p r o t e c t i o n
4 prov ided by adequate i nsu r ance .  In o r d e r  t o  improve the a v a i l a b i l i t y
5 and a f f o r d a b i l i t y  o f  q u a l i t y  governmenta l  s e r v i c e s ,  comprehens ive
6 r e f orm i s  necessa r y .
7 The l e g i s l a t u r e  a l s o  f i n d s  comparable c o s t  i n c r ea s e s  in
8 p r o f e s s i o n a l  l i a b i l i t y  i n s ur a nc e .  E s c a l a t i n g  ma l p r a c t i c e  i nsu i ance
9 premiums d i sc ou ra ge  ph y s i c i a n s  and o t h o r  h e a l t h  c a r *  p r o v i d e r s  f rom
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Sc;. 1
i n i t i a t i n g  o r  c on t in u i n g  t h e i r  prcct t . cc o r  o f f e r i n g  needed ser v i eee  
to  the p ub l i c  end c o n t r i b u t e  to  the r i l i n g  c oa t s  o f  consuner  h e c l l h  
c e r e .  Other  p r o f e s s i o n a l s , such /as a r c h i t e c t s  end eng inee r s ,  f cce 
s l a i l e r  d i f f i c u l t  c h o i c e s ,  f i n a n c i a l  i n s t a b i l i t y ,  and u n l i a i t e d  r i s k  
in p ro v i d i ng  s e r v i c e s  t o  the p u b l i c .

The l e g i s l a t u r e  a l s o  f i nd s  t h a t  g e n e r a l  l i a b i l i t y  insurance Is 
becoa l ng un a v a i l a b l e  o r  u n a f f o r d a b l e  t o  aany bu s i ne s s e s ,  i n d i v i d u a l s ,  
and n o np r o f i t  o r g a n i s a t i o n s  in amounts s u f f i c i e n t  t o  cover  p o t e n t i a l  
l o s s e s .  High p r e a iu a s  h a w  d i sc ou r ag ed  s o c i a l l y  and e c on o a i c a l l y  
d e s i r a b l e  a c t i v i t i e s  and eucourage aany t o  go wi thout  adequate 
insurance c ove r age .

The r e f o r e ,  i t  i s  the i n t e n t  o f  the l e g i s l a t u r e  t o  reduce c os t s  
a s so c i a t e d  v i l h  the t o r t  s y s t e a ,  wh i l e  a s s u r i n g  t ha t  adequate and 
a pp r o p r i a t e  compensat ion f o r  pe r sons  i n j u r e d  through the f a u l t  o f  
o t h e r s  i s  a v a i l a b l e .

PART I
ACCELERATED PUTSJCIAH-PATI ENT PRIVILEGE

Sec.  101.  So r . l i on  294 ,  page 187 ,  Laws o f  1854 as lasv. amended b> 
s e c t i o n  1, ch ap te r  56,  Laws o f  1982 and RCW S . 6 0 . 0 6 0  a r o  each aaendec 
t o  read as f o l l o w s :

( 1 )  A husband s h a l l  not  be oxamined f o r  o r  a ga ins t  h i s  wi f e  
wi thout  the consent  o f  the w i f e ,  n o r  a w i f e  f o r  o r  a ga ins t  he 
husband wi thout  the consen t  o f  the husband;  n o r  can e i t h e r  durin< 
mar r i age  o r  a f t e rwa r d ,  be wi thout  the consent  o f  the o t h e r ,  examine 
as to any ccsuounicat ion made by one t o  the o t h e r  du r i n g  mar r i age 
But t h i s  e xcep t ion  s h a l l  no t  app l y  t o  a c i v i l  a c t i o n  o r  p roceeding b 
one a ga ins t  the o t h e r ,  nor  t o  a c r i m i n a l  a c t i o n  o r  p r oceed ing f o r  
c r i e e  committed by one a g a in s t  the o t h e r ,  no r  t o  a c r im i n a l  a c t i o n  o 
pr oceeding a ga in s t  a spouse i f  the ma r r i age  o c cu r r e d  subsequent t 
the f i l i n g  o f  f o rma l  cha rges  a g a in s t  the d e f endan t ,  nor  t o  a cr imina 
a c t i o n  o r  p roceed ing  f o r  a c r ime commit ted by s a i d  husband o r  wi l  
/ g a i n s t  any c h i l d  o f  whom s a i d  husband o r  w i f e  is the pa rent  c 
qua rd i an ,  nor  t o  a p r oceed ing  under  c h ap t o r  7 1 . 0 5  RCW; PROVIuEI 
That the spouse o f  a pe r son sought  t o  bo d e t a i ne d  under c hapte r  71 . (  
RCW may not be compe l l ed to  t e s t i f y  and s h a l l  be so in f ormed by t)
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Stc. 201
1 c o u r t  p r i o r  t o  being c a l l e d  as a w i tn e s s .
2 ( 2 )  An a t t o r n ey  o r  c o un s e l o r  s h a l l  no t .  wi thout  the consent  o f
3 h i s  c l i e n t ,  be exaa ined as t o  any cotnmunicat ion a ido  by the c l i e n t  to
4 h i a ,  o r  h i s  adv ice g iven the r eon in the c o u r t #  o f  p r o f e s s i o n a l
5 e a p l o y a en l .
6 ( 3 )  A c l o rg ya an  o r  p r i o s t  s h a l l  no t .  wi thout  the consent  o f  a
7 person aak i ng the c o n f e s s i o n ,  be examined as to  any c o n f e s s i o n  aade
8 t o  h i a  in h i s  p r o f e s s i o n a l  c h a r a c t e r ,  in the c ou r se  o f  d i s c i p l i n e
9 e n j o i ne d by the church to  which he be l o ngs .
0 ( 4 )  A ( ( r e g u l a r ) )  p h y s i c i a n  o r  surgeon o r  o s t e o p a t h i c  p hy s i c i an
1 o r  surgeon s h a l l  n o t ,  wi thout  the consent  o f  h i s  p a t i e n t ,  be examined
2 in a c i v i l  ac t i on  as t o  any i n f o rma t i o n  acqu i red in a t t end in g  such
3 p a t i e n t ,  which was necessa r y  t o  unab l e  h i a  t o  p r e s c r i b e  oi a c t  f o r
4 the p a t i e n t ,  ( ( bu t - - t h% 3 ~ - e x e e p t t o n - s h a l 4 - n o t ‘ a p p l y - i n - e n y - j u d i c i a l
5 p r o c o e d i n g - r e g a r d i n g - e - e h t l d ^ s - i n j u r i e s 7 - n e g l e c t - o r - s e x u a l - a b u s e r — or
6  t h e - c e u s e - t h e r e o f ) )  except  as f o l l o w s :
7 ( a )  In any j u d i c i a l  p r oc eed i ngs  r ega rd i ng  a c h i l d ' s  i n j u r y .
8 n e g l e c t ,  o r  s exua l  abuse o r  the cause t h e r e o f ;  and
S ( b )  Wi th i n n i ne t y  days o f  f i l i n g  an a c t i o n  f o r  p e r s o n a l  i n j u r i e s
G o r  wr ong fu l  dea th ,  the c l a imant  s h a l l  e l e c t  whether  o r  not t o  waive
1 the p h y s i c i a n - p a t i e n t  p r i v i l e g e .  I f  the c l a i a a n t  does not  waive the
2 p n y s i c i a n - p a t i e n t  p r i v i l e g e ,  the c l a i a a n t  aay not  put h i s  o r  he r
3 c e n t a l  o r  p h y s i c a l  c o nd i t i o n  o r  tha t  o f  h i s  o r  her  decedent  o r
4 b e n e f i c i a r i e s  in i s sue  and aay no t  waive the p r i v i l e g e  l a t e r  in the
5 p r oceed ings .  Waiver  o f  the p h y s i c i a n - p a t i e n t  p r i v i l e g e  f o r  any one
6 phy s i c i an  o r  c o nd i t i o n  c o n s t i t u t e s  a waivor  o f  the p r i v i l e g e  as to
7 a l l  phy s i c i a n s  o r  c o nd i t i o n s ,  s u b j e c t  t o  such l i a i t a t i o n s  as a co ur t
8 aay impose pursuant  t o  c ou r t  r u l e s .
9 15) A pub l i c  o f f i c e r  s h a l l  no t  be exaa ined as a wi tnes s  as to
0 communicat ions aade to  h i a  in o f f i c i a l  co n f i de nc e ,  when the p ub l i c
1 i n t e r e s t  would s u f f e r  by the d i s c l o s u r e .

7 PART 11
1 ATTORNEYS' FEES

4 HEW SECTIOH. Sec.  201 .  A new s ec t i o n  i s  added to  ch ap te r  4 . 24
5 RCW to read as f o l l ow s :
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Sec.  291

1 The c o u r t  i h i l l .  upon p e t i t i o n  by a namad p a r t y  in any t o r t
2 a c t i o n ,  except  thosa p r o v ide d ( o r  in RCW 7 . 7 0 , 0 7 0 .  d a l a r a i n a  tha
} r a a i onab l ana aa  o f  tha t  p a r t y ' s  a t t o r n a y s '  Faas .  Tha c o u r t  s h a l l  taka
4 i n t o  c o n s i d a r a t i o n  tha f o l l o w i n g :
5 111 Tha t i a a  and l a b o r  r e q u i r e d ,  tha n o v a l t y  and d i f f i c u l t y  o f
S the que s t i on s  i nv o l ve d ,  and the s k i l l  r e q u i s i t e  t o  p a r f o r a  the l e ga l
7 s e r v i c e  p r o p e r l y ;
8 ( 2 )  The l i k e l i h o o d ,  i f  a ppa ren t  t o  the c l i e n t ,  t h a t  the
9 accaptanca o f  the p a r t i c u l a r  e ap l o y aen t  w i l l  p r ac luda  o the r

10  eap l oyaent  by the l awye r ;
11 ( 1 )  The f e e  c u s t o a a r i l y  charged in the l o c a l i t y  f o r  s l a i l a r  l e ga l
1 2  s e r v i c e s ;
1 )  ( 4 )  The amount i n vo l v ed  and the r e s u l t s  o b ta i n e d ;
14 ( 5 )  The t i a e  l i m i t a t i o n s  iaposed by the c l i e n t  o r  by lh<
15 c i  r emi t t ances ;
18 ( 8 ) The na tu r e  and l an g t h  o f  the p r o f e s s i o n a l  r e l a t i o n s h i p  v l t l
17 thn c l i n n t ;
IB ( / )  Thn e xpe r i enc e ,  r e pu t a t i o n ,  and a b i l i t y  o f  the l a v y e r  oi
19 l awyers  p e r f o r a i n g  the s e r v i c e s ;
20 ( 8 ) Whether the f ee i s  f i x e d  o r  c o n t i n g en t ;
2 1  ( 9 ) f -hether  the f i x e d  o r  c o n t i ng en t  f ee  agreement was in wr i t i n i
22  and whether the c l i e n t  was aware o f  i i i s  o r  he r  r ’ j h l  t o  p e t i t i o n  thi 
2 } c o u r t  under t h i s  s e c t i o n .

24 HEW SECTIOH. Sec.  2 0 2 .  S e c t i o n  201 o f  t h i s  ac t  a pp l i e s  ti
25 agreements f o r  a t t o r n e y ' s  f e e s  e n to re d i n t o  a f t e r  the e f f e c t i v e  dat< 
28 o f  t h i s  s e c t i o n .

27 PART 1 11
28 LIMITATION OH NONECONOHIC DAMAGES

29 HEW SECTION. Sec.  3 0 1 .  A new s e c t i o n  i s  added t o  c hapte r  4 . 5 
10 RCW to read as f o l l o w s :
31 ( l i  As us td  in t h i s  s e c t i o n ,  the f o l l o w i n g  terms have th
32 meanings i nd i ca t ed  un l o s s  the  c on te x t  c l e a r l y  r e q u i r e s  o the rw i s e .
1 )  ( a )  “ Economic damages" means o b j e c t i v e l y  v e r i f i a b l e  monetar
34 l o s s e s ,  i n c l ud i ng  medi ca l  axpenses ,  l o s s  o f  e a r n i n g s ,  b u r i a l  costs 
15 l o s s  o f  use o f  p r o p e r t y ,  c o s t  o f  r ep l acement  o r  r e p a i r ,  cos t  o 
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s '

ob t a i n i n g  s u b s t l t u t a  domes t i c  s e r v i c e s ,  l o s s  o f  nmployment ,  and l o s t  
o f  bus iness  o r  amployaienl  o p p o r t u n i t i e s .

( b )  "Noneconomic danages* moans s u b j e c t i v e ,  no ncone t ar y  l o s s e s ,  
i n c l u d i ng ,  bu t  not  l i a i t e d  to  pa in ,  s u f f e r i n g ,  inconven i ence ,  mental  
angui sh ,  d i s a b i l i t y  o r  d i s f i g u r emen t  i nc ur r ed  by the i n j u r e d  p a r t y ,  
emo t i ona l  d i s t r o s s ,  l o s s  o f  s o c i e t y  and companionship ,  l o s s  o f  
c onso r t ium,  i n j u r y  t o  r e pu t a t i o n  and hu m i l i a t i o n ,  and d e s t r u c t i o n  o f  
the p a r e n t - c h i l d  r e l a t i o n s h i p .

( c )  ' B o d i l y  i n j u r y *  means p h y s i c a l  i n j u r y ,  s i c k n e s s ,  o r  d i s e a s e ,  
Inc l i - * ' -  ' d e a th .

Average annua l  wage* moans the aver ago annua l  wage in the 
s t a t e  u i  i sh ing t on  as de te rmined under  RCW S 0 . 0 < . 3 SS .

( 2 )  In no a c t i o n  seek ing damages f o r  p e r s o n a l  i n j u r y  o r  dea th  may 
a c l a imant  r e co v e r  a judgment f o r  noneconomic damages exceeding an 
amount de te rmined by mul t o l y i n g  0 . 4 3  by the aver age annua l  wage and 
by the l i f e  expec t ancy o f  the pe r son i n c u r r i n g  nonsconomio damages, 
as thn l i f e  expectancy i s  de te rmined by the l i f e  expec t ancy t a b l e s  
adopted by the  i nsu rance commiss ione r .  For  pu rpo se s  o f  de t e rmin i ng  
the maximum amount a l l ow ab l e  f o r  noneconomic damages,  a c l a im an t ' s  
l i f e  expec t ancy s h a l l  not  be l e s s  than f i f t e e n  y e a r s .  The l i m i t a t i o n  
c o n t a i i . G  in t h i s  s ubs ec t i on  a p p l i e s  t o  a l l  c l a ims  f o r  foneconomic 
damages . i . ’ e by a c l a iman t  who i nc ur r ed  b o d i l y  i n j u r y .  Cl a ims f o r  
l o s s  o f  c ons o r t ium ,  l o s s  o f  s o c i e t y  and companionship ,  d e s t r u c t i o n  o f  
tha p a r e n t - c h i l d  r e l a t i o n s h i p ,  and a l l  o t h e r  d e r i v a t i v e  c l a ims  
a s s e r t ed  by pa r sons  who d id  no t  s u s t a i n  b o d i l y  i n j u r y  a re  t o  be 
i nc l uded w i t h i n  the l i m i t a t i o n  on c l a ims  f o r  noneconomic damages 
a r i s i n g  f rom the same b o d i l y  i n j u r y .

( 3 )  I f  a case i s  t r i e d  to  a j u r y ,  the j u r y  s h a l l  no t  be informed 
o f  the l i m i t a t i o n  con ta ined  in s ubs ec t i on  ( 2 ) o f  t h i s  s e c t i o n .

PXRf IV 
APPORTIONXEKT OF OA.<AGES

HEW SECTIOH. Sec.  401 .  A new s e c t i o n  i s  added to  c hapte r  4 . 22  
RCW to  read as f o l l o w s :

*11 In a l l  a c t i o n s  i n v o l v i n g  f a u l t  o f  more than one e n t i t y ,  the 
t r i e r  o f  l a c t  s h a l l  de te rmine  the percentage o f  the t o t a l  f a u l t  vh'ch

Sac. 401
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10

1 1

12

1 1

14
IS
1 6

17
10

19
20
51

22

21

24
25
26
27
28
29
10

1 1

12

1 1

1 4

15
16

11 a t t r i b u t a b l e  t o  ever y  ( n i t t y  which caused t h t  c l a im a n t ' s  damages, 
i nc l ud ing tho c l a imant  o r  pa r son s u f f e r i n g  p a r i o n a l  I n j u r y  o r  
i n cu r r i ng  p r o p« r t y  damage, d e f endant s ,  t h t r d - p a r t y  de f endant s ,  
• n t i t m  r a l a a s s d  by t h t  c l a m a n t ,  e n t i t i e s  moun t  f rom l i a b i l i t y  to 
the c l a imant  and e n t i t i e s  wi th any o t h e r  i n d i v i d u a l  d e f e ns e  aga ins t  
tha c l a im an t .  Judgment s h a l l  be en t e r ed  a g a i n s t  each de fendant  
eacept those  who have been r e l e a s e d  by the c l a iman t  o r  a re  immune 
from l i a b i l i t y  t o  the c l a iman t  o r  have p r e v a i l e d  on any e t he r  
i nd i v i d u a l  d e f en s e  a g a i n s t  t h t  c l a iman t  in an amount which r e p r es en ts  
tha t  part*. » p r o p o r t i o n a t e  sha r e  o f  tha c l a im a n t ' s  t o t a l  damages. 
The l i a b i l i t y  o f  each de fendan t  s h a l l  be s e v e r a l  o n l y  and s h a l l  not  
be j o i n t  e xc ep t :

( a )  A p a r l y  s h a l l  be r e s p o n s i b l e  f o r  tha f a u l t  o f  a n o th e r  person 
o r  f o r  payment o f  the p r o p o r t i o n a t e  sharp o f  a no the r  p a r t y  where both 
were a c t i ng  in c o n ce r t  o r  when a person was a c t i n g  as an agent o r  
servant ,  o f  the p a r t y .

lb )  I f  the  t r i e r  o f  f a c t  de te rmines  t ha t  the  c l a iman t  o r  p a r t y  
s u f f e r i n g  b o d i l y  i n j u r y  o r  i n c u r r i n g  p r o p e r t y  damages was not at  
f a u l t ,  tho de fe ndant s  a g a in s t  whom judgment i s  e n t e r ed  s h a l l  be 
j o i n t l y  and s e v e r a l l y  l i a b l e  f o r  the sue  o f  t h e i r  p r u p o r l i o n a t e  
shares o f  the c l a im an t s  t o t a l  damages.

( 2 )  I f  a de fe ndant  i s  j o i n t l y  and s e v e r a l l y  l i a b l e  under  one o f  
the e xcept i o ns  l i s t e d  in s ubse c t i on s  ( 1 >(a > o r  { 1 1 ( b )  o f  t h i s  
s ec t i o n ,  such d e f e nd an t ' s  r i g h t s  t o  c o n t r i b u t i o n  a g a i n s t  another  
j o i n t l y  and s e v e r a l l y  l i a b l e  d e f endan t ,  and the e f f e c t  o f  s e t t l ement  
by e i t h e r  such d e f endan t ,  s h a l l  be de te rmined under  RCW 4 . 2 2 . 0 4 0 ,  
4 . 2 2 . 0 5 0 ,  and 4 . 2 2 . 0 6 0 .

< } ) ( a )  no th i ng  in t h i s  s e c t i o n  a f f e c t s  any cause o f  ac t i on 
r e l a t i n g  to haza r dous  wastes o r  subst ances  o r  s o l i d  waste d i s po sa l  
s i t e s .

(b)  n o t h i n g  in t h i s  s e c t i o n  s h a l l  a f f e c t  a cause  o f  act i on 
a r i s i n g  f rom the t o r t i o u s  i n t e r f e r e n c e  wi th c o n t r a c t s  o r  business 
r e l a t  ions .

( c > n o t h i n g  in t h i s  s e c t i o n  s h a l l  a f f e c t  any cause o f  ac t i on 
a r i s i n g  f rom the manuf ac ture  o r  marke t ing o f  a f u n g i b l e  p roduc t  in a 
gene r i c  form which c o n t a i n s  no c l e a r l y  i d e n t i f i a b l e  shape,  c o l o r ,  o r
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marking.

Sac.  402.  Se c t i o n  11 ,  c h ap t e r  27 ,  Laws o f  1961 and RCW 4 . 2 2 . 0 3 0  
a r e  each aaended to  read as f o l l o w s :

Except as o t he rw i s e  p r ov id e d  in s e c t i o n  401 o f  t h i s  1986 a c t ,  i f
■ore than onw pe r son i s  l i a b l e  t o  a c la iman t  on an i n d i v i s i b l e  c la im 
f o r  the sane i n j u r y ,  dea th  o r  harm, the l i a b i l i t y  o f  such persons 
s h a l l  be j o i n t  and s o v e r a l .

Sec.  4v , Se c t i o n  4 ,  c h ap t e r  85 ,  Laws o f  1977 ex .  s e s s .  as l a s t  
amended by s e c t i o n  5 ,  c h ap t e r  218 ,  Laws o i  1984 and RCW S I . 2 4 . 0 6 0  a re 
each aaended t o  r ead as f o l l o w s :

( 1 )  I f  tha i n j u r e d  wo rke r  o r  b e n e f i c i a r y  e l e c t s  t o  seek damages 
from the t h i r d  pe r s o n ,  any r e c o v e r y  made s h a l l  be d i s t r i b u t e d  ' a s  
f o l l ow s :

( e )  The c o s t s  and r e a so nab l e  a t t o r n e y s '  f e e s  s h a l l  be paid
p r o p o r t i o n a t e l y  by the i n j u r e d  worker  o r  b e n e f i c i a r y  and the
department and /o r  s e l f - i n s u r e r ;

(b )  The i n j u r e d  worke r  o r  b e n e f i c i a r y  s h a l l  be pa id  twen ty - f i v e  
percent  o f  the ba l ance  o f  tho award:  PROVIDED, That in the event  o f  
a compromise and s e t t l emen t  by tha p a r t i e s ,  the i n j u r e d  worker  o r  
b e n e f i c i a r y  may agree  to  a sum l e s s  than twe n t y - f i v e  p e r c en t ;

(c )  The depar tment  a nd /o r  s e l f - i n s u r e r  s h a l l  be p a i d  tha ba l ance 
o f  the r ec ov er y  made, but o n l y  t o  tho e x te n t  n ec es sa r y  t o  re imhurso 
the depar tment a nd / o r  s e l f - i n s u r e r  f o r  compensat ion and b en e f i t s  
pa id ;

( i )  The depar tment  a nd / o r  s e l f - i n s u r e r  s h a l l  bear  i t s  
p r o p o r t i o n a t e  shar e  o f  the c o s t s  and r e as on ab l e  a t t o r n e y s '  f ees  
incur red by the v o r k e r  o r  b e n e f i c i a r y  t o  the e x t e n t  o f  the b en e f i t s  
pa id o r  payab l e  under t h i s  t i t l e :  PROVIDED, That  the depar tment  or
s e l f - i n s u r e r  may r e qu i r e  c o u r t  a pp ro va l  o f  c o s t s  and a t t o r n e y s '  fees 
o r  may p e t i t i o n  a c o u r t  f o r  de t e rm in a t i o n  o f  the r e a s onab l ene ss  o f  
c o s t s  and a t t o r n e y s '  f e e s .

I l l )  The sum r e p r e s e n t i n g  the depa r tmen t ' s  and /o r  s e l f - i n s u r e r ' s 
p ro p o r t i o n a t e  shar e  s h a l l  not  be s ub j e c t  t o  s ub se c t i on  I I )  I d )  and 
l e )  o f  t h i s  s e c t i o n .

Id)  Any remain ing ba l a nc e  s h a l l  be pa id  to  the i n j u r e d  worker o r
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b e n e f i c i a r y ;

t e l  T h e r e a f t e r  no payment s h a l l  be aade to  o r  on b e h a l f  o f  a 
worker o r  b e n e f i c i a r y  by the depar tment  and /o r  s e l f - i n s u r e r  f o r  such 
i n j u r y  u n t i l  tha amount o f  any f u r t h e r  compensat ion and b e n e f i t s  
s h a l l  equa l  any such r e a a i n i n q  ba l a nc e .  T h e r e a f t e r ,  such b en e f i t s  
s h a l l  be pa id  by the depa r tment  and /o r  s e l f - i n s u r e r  t o  o r  on b eh a l f
o f  the worke r  o r  b e n e f i c i a r y  as though no r ec ov er y  had been aade f rom
a t h i r d  person^

( f )  I f  the emp l oye r  o r  a co-empl oyee  a r e  de te rmined under sec t i on  
401 o f  t h i s  1986 ac t  t o  be f a u l t ,  ( c )  and <a) o f  t h i s  subsec t i on
do not a pp l y  a nd b e n e f i t s  s h a l l  be pa id by the depar tment  and/or
s e l f - i n s u r e r  t o  o r  on b e h a l f  o f  the worke r  o r  beni- f i c l a r y  as though 
no r ecover y  had been made f r om a t h i r d  p e r s o n .

( 1 )  The r e c o v e r y  made s h a l l  be s ub j e c t  t o  a l i e n  by the 
department a nd /o r  s e l f - i n s u r e r  f o r  i t s  shar e  under  t h i s  s e c t i o n .

( J )  The depa r tment  o r  s e l f - i n s u r e r  has s o l e  d i s c r e t i o n  to 
compronise the  amount o f  i t s  l i e n .  In d ec id in g v he the r  o r  t o  vhat 
extent  t o  compromise i t s  l i e n ,  thn depar tment  o r  s e l f - i n s u r e r  s h a l l  
c ons i der  a t  l e a s t  the f o l l o w i n g :

( a )  The l i k e l i h o o d  o f  c o l l e c t i o n  o f  ti le award or s e t t l emen t  as 
aay be a f f e c t e d  by i n s u r a n c e  c ove r age ,  s o l v en c y ,  o r  o t h e r  f a c t o r s
r e l a t i n g  t o  the t h i r d  p e r s on ;

(b )  F a c tu a l  and l e g a l  i s s u es  o f  l i a b i l i t y  as between the i n j u r e d 
worker  o r  b e n e f i c i a r y  and the t h i r d  pe r son .  Such i s sues  i nc l ude  but 
a re  not l i m i t e d  t o  p o s s i b l e  c o n t r i b u t o r y  neg l i gence  and nove l
the o r i e s  o f  l i a b i l i t y ;  and

( c )  Prob l ems o f  p r o o f  f a ce d in o b t a i n i n g  the award o r  s e t t l emen t .
( 4 )  In tho case o f  an emp l oye r  no*, q u a l i f y i n g  as a s e l f - i n s u r e r ,

the depar tment s h a l l  make a r e t r o a c t i v e  ad jus tment  t o  such emp l oye r ' s  
exper ience r a t i n g  in which the  t h i r d  p a r t y  c l a im  has been inc l uded to 
r e f l e c t  t h a t  p o r t i o n  o f  the  av cr d  o r  s e t t l emen t  which i s  reimbursed 
f o r  compensat ion and b e n e f i t s  pa id  and. i f  tho c l a im  i s  open a t  the
l ime o f  r ecove  y ,  a p p l i e d  a g a i n s t  f u r t h e r  compensat ion and b on e f i t s
to which the :n j u r e d  wo rke r  o r  b e n e f i c i a r y  may be e n t i t l e d .

15) In an a c t i o n  under  t h i s  s e c t i o n ,  tho s e l f - i n s u r e r  may act  on 
beha l f  and f o r  the  b e n e f i t  o f  the depar tment  t o  the e x te n t  o f  any
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compensat ion and b e n e f i t s  pa id  o r  p a ya o l e  f r o n  s t a t u  funds .

( 6 ) I t  s h a l l  be the du ty  o f  the pe r son to whom any r ec ov er y  i s  
pa id b e f o r e  d i s t r i b u t i o n  under  t h i s  s e c t i o n  to  a d v i se  the depar tment 
o r  s e l f - i n s u r e r  o f  the f a c t  and amount o f  . uch r ec o v e r y ,  the c o s t s
and reasonab l e  a t t o r n e y s '  f e es  a s s o c i a t e d  wi th ha r ec o v e r y ,  and to
d i s t r i b u t e  the r e c ov e r y  in compl i ance wi th  t h i s  l e c t i o n .

( 7 )  The d i s t r i b u t i o n  o f  any r e c o v e r y  made by award o r  s e t t l ement
o f  the t h i r d  p a r t y  a c t i o n  s h a l l  be con f i rmed by depar tment  o r d e r ,
served by r e g i s t e r e d  o r  c e r t i f i e d  m a i l ,  and s h a l l  be s ub j e c t  to 
chapte r  S I . 52 RCW. In the event  the o r d e r  o f  d i s t r i b u t i o n  becomes 
f i n a l  under c h ap t e r  5 1 . 5 2  RCW, the d i r e c t o r  o r  the  l i r e c t o r ' s  
designee nay f i l e  wi th  the c l e r k  o f  any county  w i th i n  tha s t a t e  a
war rant  in the amount o f  the sum r e p r e s e n t i n g  the unpaid l i e n  p l us
i n t e r e s t  acc r u ing  f rom the d a te  the o r d e r  became f i n a l .  The c l e r k  o f
tha county in which the wa r ran t  i s  f i l e d  s h a l l  immediatel y des igna te
a s up e r i o r  c o u r t  cause number f o r  such wa r ran t  and ths  c l e r k  s h a l l  
cause to  ba e n t e r ed  in the judgment do ck e t  under tho s u p e r i o r  c ou r t  
cause number a ss i gned to  the wa r r a n t ,  the name o f  such worker  o r  
b e n e f i c i a r y  ment ioned in the wa r r an t ,  tho amount o f  the unpaid l i e n  
p l us  i n t e r e s t  accrued and the d a l e  when the wa r r an t  was f i l e d .  The 
amount o f  such wa r ran t  as docke t ed s h a l l  become a l i e n  upon the t i t l e  
t o  and i n t e r e s t  in a l l  r e a l  and p e r s o n a l  p r o p e r t y  o f  the i n j u r ed  
worker o r  b e n e f i c i a r y  a g a i n s t  whom the wa r ran t  i s  i s s ued ,  the same as 
a judgment in a c i v i l  c ase  docke t ed in the o f f i c e  o f  such c l e r k .  The 
s h e r i f f  s h a l l  then p roceed in the same manner and wi th  l i k e  e f f e c t  as 
p r es c r i be d by law wi t h  r e spe ct  t o  e x ecu t i o n  o r  o t h e r  p r o ce ss  issued 
a ga ins t  r i g h t s  o r  p r o p e r t y  upon judgment in the s u p e r i o r  c o u r t .  Such 
war rant  so docke t ed s h a l l  be s u f f i c i e n t  t o  suppor t  the issuance o f  
w r i t s  o f  garn i shment  in f a v o r  o f  the depar tment  in the manner 
prov ided by law in ths  case o f  j udgment ,  who l l y  o r  p a r t i a l l y  
u n s a t i s f i e d .  Tha c l e r k  o f  the c o u r t  s h a l l  be e n t i t l e d  t o  a f i l i n g  
f ee o f  f i v e  d o l l a r s ,  which s h a l l  be added to  the amount o f  the 
war rant .  A copy o f  such wa r ran t  s h a l l  be ma i l ed  t o  the i n j u r ed  
worker  o r  b e n e f i c i a r y  w i th i n  th r ee  days o f  f i l i n g  wi th  the c l e r k .

<81 The d i r e c t o r ,  o r  the d i r e c t o r ' s  de s i gnee ,  nay i s sue  to  any 
person,  f i rm ,  c o r p o r a t i o n ,  mun i c i pa l  c o r p o r a t i o n ,  p o l i t i c a l
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1 s u bd i v i s i o n  o f  ths s t a t s ,  p ub l i c  c o r p o r a t i o n ,  o r  apency o f  ths s t a te .
2 a n o i i c s  and o r d e r  t o  w i t hho ld  and d e l i v e r  p r o p e r t y  o f  any k ind i f  he
3 o r  she has reason to  b e l i e v e  t ha t  t he r e  h  in tha p o ss es s i o n  o f  such 
t pe r son ,  f i rm ,  c o r p o r a t i o n ,  a un i c ; p& l  j c i p o r a t i o n ,  p o l i t i c a l
5 s u bd i v i s i o n  o f  tha s t a t e ,  p u b l i c  c o r p o r a t i o n ,  o r  agency o f  the s t a t e ,
6 p r o pe r t y  which i s  due,  owing,  o r  be l o ng i ng  t o  any worker o r
7 b e n e f i c i a r y  upon whoa a wa r ran t  has bean s er ved by tho depar tment f o r
8 payoents due to  the s t a t e  f und .  The n o t i c e  and o r d e r  t o  wi thho ld and
9 d e l i v a r  s h a l l  be s er ved by the s h e r i f f  o f  the county  o r  by the

10 s h e r i f f ' s  deputy ,  o r  by any p y ho r i x e d  r e p r e s e n t a t i v e s  o f  the
11 d i r e c t o r .  Any pe r s on ,  f * rm,  . . p o r a t i o n ,  muni c i pa l  c o r p o r a t i o n ,
1 2  p o l i t i c a l  s u bd i v i s i o n  o f  the s t a t e ,  p u b l i c  c o r p o r a t i o n ,  o r  agency o f
13 the s t a t e  vrpcn whoa s e r v i c e  has been aade s h a l l  answer the no t i ce
14 wi th i n  twenty days e x c l u s i v e  o f  the day o f  s e r v i c e ,  under oa th  and in
19 w r i t i n g ,  and s h a l l  nake t r ue  answers t o  the ma t t e r s  i nqu i r e d  o f  in
16 the* n o t i c e  and o r d e r  t o  w i thho ld  and d e l i v e r .  In the event  there is
17 in the p o ss es s i o n  o f  the p a r t y  named and s er ved  wi th  such nc J
18 o r d e r ,  any p r o p e r t y  which nay be s ub j e c t  t o  the c.'
19 depar tment ,  such p r o p e r t y  s h a l l  be d e l i v e r e d  f o r t hw i '
20 d i r e c t o r  o r  the d i r e c t o r ' s  a u t h o r i z e d  r e p r e s e n t a t i v e  upon dc,
2 1  the p a r t y  se r ved and named in the n o t i c e  ind o r d o r  f a i l s  t o  answei
2 2  the no t i c e  and o r d e r  w i th i n  the t i n e  p r e s c r i b e d  in  t h i s  s e c t i o n ,  the
23 c o u r t  may, a f t e r  the t ime to  answer such o r d o r  has e x p i r e d ,  render
24 judgment by d e f a u l t  a g a i n s t  the p a r t y  named in . t h e  n o t i c e  f o r  the
25 f u l l  amount c l a imed by the d i r e c t o r  in the n o t i c e  toge the r  with
26 c o s t s .  In the event  t ha t  a n o t i c e  to  w i t h h o l d  and d e l i v e r  i s  served
27 upon an empl oyer  and the p r o p e r t y  found t o  be s ub j e c t  t he r et o  is
28 wages, tho empl oyor  may a s s e r t  in the answer t o  a l l  exemptions
29 prov ided f o r  by c h ap t e r  7 . 3 3  RCW to  which the wage ea rn e r  may bo
30 e n t i t l e d ,

31 PART V
32 LIMITATION OF ACTIONS

J3 NEW SECTION. Sec.  501 .  A new s e c t i o n  i s  added to chapte r  4 . 24
34 RCW to road as f o l l o w s :
35 I t  i s  a complete do fe ns e  to  any a c t i o n  f o r  damages f o r  persona l
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1 i n j u r y  o r  wrongfu l  d o j t h  t h a t  the po r son i n j u r e d  o r  k i l l e d  was
2 engaged in tha commission o f  a f e l o n y ,  i f  tha f e l o n y  was c a u s a l l y
3 r e l a t e d  to  tha i n j u r y  o r  de a t h  in t ime ,  p l a c e ,  o r  a c t i v i t y .  However,
4 nothing in . h i s  s e c t i o n  s h a l l  a f f e c t  a r i g h t  o f  a c t i o n  under 42
5 U. S . C.  Sec.  1983 .

6 Sec.  502 .  Se c t i on  1 ,  c hapt e r  80,  Laws o f  1971 as amended by
7 sec t i on  1,  chap te r  ^6 . Laws o f  1 9 7 5 - ' 7 6  2nd ex ,  s es s .  and RCV
8 4 . 1 6 . 3 5 0  a r e  each aaended to  road as f o l l o w s :
9 Any c i v i l  a c t i o n  f o r  damages f o r  i n j u r y  o c c u r r i n g  as a r e s u l t  o f
0 h e a l t h  ca r e  which i s  p r o v i de d a f t e r  June 25,  1976 a g a i n s t :
1 ( 1 )  A pe r son l i c e n s e d  by t h i s  s t a t e  t o  p r o v i d e  h ea l t h  re or
2 r e l a t e d  s e r v i c e s ,  i n c l u d i n g ,  but no t  l i m i t e d  t o ,  a phys i c i an ,
3 o s t eopa th i c  p h y s i c i a n ,  d e n t i s t ,  nu r se ,  o p t o m e t r i s t ,  p o d i a t r i s t ,
4 c h i r o p r a c t o r ,  p h y s i c a l  t h e r a p i s t ,  p s y c h o l o g i s t ,  pha rmac i s t ,  o p t i c i a n ,
5 p h y s i c i a n ' s  a s s i s t a n t ,  o s t e o p a t h i c  p h y s i c i a n ' s  a s s i s t a n t ,  nurse
6 p r a c t i t i o n e r ,  o r  p h y s i c i a n ' s  t r a i n e d  mobi l e  I n t e n s i v e  c a r e  paramedic,
7 i nc l ud ing ,  in the event  such po r son  i s  deceased ,  h i s  e s t a t e  o r  
6 pe r sona l  r e p r e s e n t a t i v e ;
9 ( 2 )  An «>aployee o r  agent  o f  a pe r son de s c r i b e d  in subsec t i on ( 1 )
0 o f  t h i s  s ec t i o n ,  ac t i ng  in the c ou r s e  and scope o f  h i s  employment,
1 i nc l ud i ng ,  in the even t  such employee o r  agent i s  deceased,  h i s
2 e s t a t e  o r  pe r s ona l  r e p r e s e n t a t i v e ;  o r
3 ( 3 )  An e n t i t y ,  whether  o r  no t  i n c o r p o r a t e d ,  f a c i l i t y ,  o r
4 i n s t i t u t i o n  employing one o r  more pe r s ons  de s c r i b e d  in subsec t i on ( 1 )
5 o f  t h i s  s ec t i o n ,  i n c l u d i n g ,  but  no t  l i m i t e d  t o ,  a h o s p i t a l ,  c l i n i c ,
6 h e a l t h  maintenance o r g a n i z a t i o n ,  o r  n u r s i ng  home; o r  an o f f i c e r ,
7 d i r e c t o r ,  employee,  o r  agent  t h e r e o f  a c t i n g  in t * e  course  and scope
8 o f  h i s  employment ,  i n c l u d i n g ,  in the event  such o f f i c e r ,  d i r e c t o r ,
9 employee,  o r  agent i s  deceased ,  h i s  e s t a t e  o r  pe r s ona l
0 r ep r e s e n t a t i v e ;
1 based upon a l l e g e d  p r o f e s s i o n a l  neg l i genc e  s h a l l  be commenced wi th in

ree year s  o f  the act  o r  omi ss i o n  a l l e g e d  to have caused the i n j u r y  
o r  c o nd i t i on ,  o r  one y ea r  o f  the t ime the p a t i e n t  or  h i t

4 r e p r e s e n t a t i ve  d i s co ve r ed  r e a s on ab l y  shou l d have d i s co ve red  that
5 the . - j u r y  o r  c o nd i t i on  was caused by s i f t  a c t  o r  omi ss i on ,  whichever 
5 pe r i od e xp i r e s  l a t e r ,  except  t h a t  in no event  s h a l l  an a c t i o n be
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conasncco * o r ■ than e ight  year s  a f t e r  s a i d  ac t  o r  omiss ion^ 
PROVIDED. That the t ime f o r  commencement o f  an a c t i o n  i s  t o l l e d  upon
p ro o f  o f  f r aud ,  i n t e n t i o n a l  concea lment ,  o r  the p resence o f  a f o r e i gn  
body not intended t o  have a t h e r ap eu t i c  d i a g n o s t i c  purpose o r  e f f e c t .

f o r  purposes  o f  t h i s  s e c t i o n ,  n o tw i th s t and i ng  RCM 4 . 1 6 . 1 9 0 ,  the 
knowledge o f  a c u s t o d i a l  pa re n t  o r  gua rd i an  s h a l l  be imputed to  a 
person under  the age o r  e ight een y e a r s . Any a c t i o n  not  commenced in 
accordance wi th  t h i s  s e c t i o n  s h a l l  be b a r r e d M t — PRGVIDED7 — That - * the  
1 s a t i a t i o n s — t n - t h i s - s e e t i o n - s h e  1 1 - n o t - a p p l y - t o - p e r s o n s - u n d e r - a - l e g a l  
d s s a b i l i t y - a s - d e f t n e d - t n - R € W - 4 T l 6 r l 9 B ) ) .

PART VI 
IHDEHWIFI CAT1OH AGREEMENTS

Sec.  601 .  Se c t i o n  2,  c hapte r  46 ,  Laws o f  1967 ex .  s es s .  and RCV 
4 . 2 4 . 1 1 5  a re each aaended to  read as f o l l o w s :

A covenant ,  p r omi se ,  agreement o r  u nde r s tand ing  i n .  o r  in 
connec t i on wi th o r  c o l l a t e r a l  t o .  a c o n t r a c t  o r  ag reeaont  r e l a t i v e  to 
the c o n s t r u c t i o n ,  a l t e r a t i o n ,  r e p a i r ,  a d d i t i o n  t o ,  s u b t r a c t i o n  f r o a ,  
improvement t o ,  o r  maintenance o f ,  any b u i l d i n g ,  highway,  road,  
r a i l r o a d ,  e x ca v a t i o n ,  o r  o t h e r  s t r u c t u r e ,  p r o j e c t ,  d e ve l op aen t ,  o r  
improvement a t t ached  to  r e a l  e s t a t e ,  i n c l u d i ng  moving an*, d e s o l i t i o n  
in connec t ion t he r ew i t h ,  p u r p o r t i n g  t o  i ndemni f y  a g a i n s t  l i a b i l i t y  
f o r  damages a r i s i n g  out  o f  b o d i l y  i n j u r y  t o  pe r sons  o r  damage to 
p r o pe r t y^

( 1 )  Caused by o r  r e s u l t i n g  f rom the s o l o  neg l i gence o f  tho 
indemni tee ,  h i s  agents  o r  employees i s  a g a in s t  p ub l i c  p o l i c y  and is 
v o id  and unen fo rc ea b l e^

( 2 )  Caused by o r  r e s u l t i n g  f rom the c oncu r r en t  neg l i gence  o f  (a )  
the indemni tee o r  the indemni tee*s  agents  o r  employees,  and (b)  the 
i ndemni tor  o r  tho l ndemni t o r *3  aqnnts o r  v - p l o y e e s ,  i s  v a l i d  and 
e n f o r c e a b l e  o n l y  t o  the ex t en t  o f  the i nd emn i t o r ' s  neg l i gonce and 
o n l y  i f  tho agreement s p e c i f i c a l l y  and e x p r e s s l y  p r ov id e s  t h e r e f o r ,  
and may waive the i ndemni t o r ' s  immunity under  i n d u s t r i a l  i nsurance,  
T i t l e  51 RCW, o n l y  i f  the agreement s p e c i f i c a l l y  and e xp ress l y  
p r ov ides  t h e r e f o r  and the  wai ver  was mut u a l l y  n eg o t i a t ed  by the 
p a r t i e s .  Th i s  s ubse c t i on  a pp l i e s  t o  agreements  en t e r ed  in i  > a f t e r



Sac. 701
1 tha e f f e c t i v e  da ta  o f  t ' - i s  1986 s e c t i o n .

1 PART VI I
}  BUILDER LIMITATIOH

4 Sac.  701 .  S e c t i o n  2 ,  c h a p t e r  43,  Laws o f  19SS and RCW 4 . 1 6 . ISO
5 a r e  each aaended to  road as f o l l o w s ;
6 Tha l i m i t a t i o n s  p r e s c r i b e d  in t h i s  chapte r  s h a l l  a pp ly  t o  a c t i on s
7 brought  in tha nana o r  f o r  tha b e n e f i t  o f  any county o r  o t h e r
9 Mun i c i p a l i t y  o r  q u a s i m un i c i p a l i t y  o f  the s t a t e ,  in tha sane manner as 
9 t o  a c t i on s  b r ough t  by p r i v a t e  p a r t i e s :  PROVIDED, Th a t , except  as

10 prov ided in RCW 4 . 1 6 . 3 1 0 ,  t he r e  s h a l l  bo no l i m i t a t i o n  t o  a c t i o n s
11  brought  in tha namo o r  f o r  the b e n e f i t  o f  the s t a t e ,  and no c l a im o f
12  r i g h t  p r e d i c a t e d  upon the l a p s e  o f  t ime s h a l l  e vo r  be a s s e r t e d
13 a ga in s t  tha s l a t e :  AMD FURTHER PROVIDED, That no p r e v i o u s l y  e x i s t i n g
14 s t a t u t e  o f  l i m i t a t i o n s  s h a l l  be i n t e r p o s e d  as a de f ense  t o  any a c t i o n
15 h 'ought  <n the name o r  f o r  the b e n e f i t  o f  the s t a t e ,  a l t hough such
16 s t a t u t e  may have run and become f u l l y  o p e r a t i v e  as a de f ense  p r i o r  to
17 February 27 ,  1903 ,  no r  s h a l l  any cause  o f  a c t i o n  a g a i n s t  the s t a t e  be
18 p r e d i ca ted  upon such a s t a t u t e .

19 Sec.  7 02 ,  Se c t i on  2 ,  c h ap t e r  7S ,  Lavs o f  1967 and RCW 4 . 1 6 . 3 1 0
20  a r e  each amended t o  read as f o l l o w s :
21 A l l  c l a i a *  o r  causes o f  a c t i o n  as s e t  f o r t h  in RCW 4 . 1 6 . 3 0 0  s h a l l
2 2  accrue ,  and the a p p l i c a b l e  s t a t u t e  o f  l i m i t a t i o n  s h a l l  begin t o  run
23 o n l y  du r i n g  the p e r i o d  w i t h i n  s i x  y e a r s  a f t e r  s u b s t a n t i a l  comp l e t i on
24 o f  c o n s t r u c t i o n ,  o r  d u r i n g  the p e r i od  wi th i n s i x  y ea r s  a f t e r  the
25 t e rmi na t i on  o f  the s e r v i c e s  enumerated in RCW 4 . 1 6 . 3 0 0 ,  whichever  i s
26 l a t e r .  The phrase  ’ s u b s t a n t i a l  comp l e t i on  o f  c o n s t r u c t i o n *  s h a l l
27 mean the s l a t e  o f  coe tp l e l i on  reached when an improvement upon r e a l  
29 p r op e r t y  may be used o r  o ccup i ed  f o r  i t s  intended use .  Any cause o f
29 a c t i o n  which has no t  accrued w i t h i n  s i x  year s  a f t e r  such s u b s t a n t i a l
30 compl e t i on o f  c o n s t r u c t i o n .  o r  wi th i n s i x  year s  a f t e r  such
11 t e rmina t ion  o f  s e r v i c e s ,  whi cheve r  i s  l a t e r ,  s h a l l  be ba r r ed :
12 PROVIDED, That  t h i s  l i r . i t a t i o n  s h a l l  not  I* a ss e r t ed  as a de f ense  by 
11  any owner ,  t enant  o r  o t h e r  pe rs on  i n  possess i on and c o n t r o l  o f  the 
14 improvement a t  t. .e t ime such cause o f  a c t i o n  acc r ues .  The 
35 l i m i t a t i o n s  p r e s c r i b e d  in t h i s  s e c t i o n  app l y  to a l l  c l a ims  o r  causes
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Sec. 702

1 o f  act i on as i l l  f o r t h  in *»cw 1 . 1 6 . 3 0 0  brought  in tho name o r  f o r  tho
2 be ne f i t  o f  tho  m t «  which a n  wade o r  commenced i f f r  tho e f f e c t i v e
3 da*.e o f  t h i s  1986  s e c t i o n .

4 See. 703.  Se c t i o n  1, c h ap t e r  75 ,  Lavs o f  1967 and RCW 4 . 16 . 300
5 a r e  each aaended t o  read as f o l l o v s :
6 RCW 4 . 1 6 . 1 0 0  thr ough 4 . 1 6 . 3 2 0  s h a l l  a p p l y  t o  a l l  c l a im s  o r  causes
7 o f  ac t i on o f  any k ind a g a i n s t  any pe r s o n ,  a r i s i n g  f r o a  such parson
8 having c o n s t r u c t e d ,  a l i - z e d  o r  r e p a i r e d  any i a p r o ve a en t  upon r ea l
9 p r ope r t y ,  o r  h a r i n g  pe r f o rmed o r  f u r n i s h e d  any d es i gn ,  p l anning,
0 surveying,  a r c h i t e c t u r a l  o r  c o n s t r u c t i o n  o r  e ng in e e r i n g  s e r v i ce s ,  o r
1 superv i s i on o r  o b s e r v a t i o n  o f  c o n s t r u c t i o n ,  o r  a dm i n i s t r a t i o n  o f
2 c ons t ruc t i on  c o n t r a c t s  f o r  any c o n s t r u c t i o n ,  a l t e r a t i o n  o r  r e p a i r  o f
3 any improvement upon r e a l  p r o p e r t y .  Th i s  s e c t i o n  i s  intended to
4 b en e f i t  o n l y  t ho s e  pe r sons  r e f e r e n c ed  h e r e i n  and s h a l l  n o t  apply to
5 c l a i a s  o r  causes  o f  a c t i o n  a g a in s t  manu f a c t u r e r s .

6  PART V I I I
7 PERIODIC PAYKTHT5

8 HEW SECTIQW. Sec .  0 01 .  A new s e c t i o n  i s  added t o  chapte r  4.56
9 RCW to read as f o l l o w s :
0 . ( 1 )  In an a c t i o n  based on f a u l t  s ee k i ng  damages f o r  personal
1 i n j u r y  o r  p r o p e r t y  damago in which a v e r d i c t  o r  award f o r  future
2 economic damages o f  a t  l e a s t  one hundred thousand d o l l a r s  i s  aade,
3 the cour t  o r  a r b i t r a t o r  s h a l l ,  a t  tno r e qu e s t  o f  a p a r t y ,  enter  a
4 judgment which p r o v i d e s  f o r  tho p e r i o d i c  payment in whole o r  in part
5 o f  the f u t u r e  economic damages.  Wi th r e s p e c t  t o  the judgment,  the
6 cou r t  o r  a r b i t r a t o r  s h a l l  make a s p e c i f i c  f i n d i n g  as t o  the d o l l a r
7 amount o f  p e r i o d i c  payments intended t o  compensate the judgment
8 c r e d i t o r  f o r  the  f u t u r e  economic damages.
9 ( 2 )  P r i o r  t o  e n t r y  o f  j udgment ,  the c o u r t  s h a l l  request  each
0 pa r t y  to submi t  a p r o p o s a l  f o r  p e r i o d i c  payment o f  f u t u r e  economic
1 damages to compensate the c l a i m an t .  P r o p o s a l s  s h a l l  includo
2 pi : v i s i ons  f o r :  The name o f  the r e c i p i e n t  o r  r e c i p i e n t s  o f  the
3 payments, the d o l l a r  amount o f  the payer : : t s ,  tha  i n t e r v a l  between
4 payments, the number o f  payments o r  the p e r i o d  o f  t ime o vo r  which the
5 payments s h a l l  be made, m o d i f i c a t i o n  f o r  h a r d s h i p  o r  unforeseen 
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See. 901
1 c i r cumstances ,  p o s t i n g  o f  adequat o  s a c u r i t y ,  and any o t h e r  f a c t o r
2 the c o u r t  deens r e l e v a n t  undor  the  c i r cums t ances . A f t e r  each p a r t y
3 has submi t ted a p r o p o s a l ,  the c o u r t  s h a l l  s e l e c t  the p r o p o s a l ,  wi th
4 any changes the c o u r t  deems p r o p e r ,  which in the d i s c r e t i o n  o f  the
5 c ou r t  and tha i n t e r e s t s  o r  j u s t i c e  be s t  p r o v v 'es f o r  the f u t u r e  needs
6 o f  the c l a iman t  and e n t e r  judgtnont a cc o r d in g l y .
7 ( 3 )  I f  tho c o u r t  e n t e r s  a judgment  f o r  p e r i o d i c  payments and any
B s e c u r i t y  r equ i r e d  by the j udgment  i s  not  posted wi th i n  t h i r t y  days ,  
9 the co ur t  s h a l l  e n t e r  a j udgment f o r  the payment o f  f u t u r o  damages in
0 a lump sum.
1 ( 4 )  I f  a t  any t ime f o l l o w i n g  e n t r y  o f  judgment f o r  p e r i o d i c
2 payments,  a judgment d e b t o r  f a i l s  f o r  any reason t o  make a payment in
3 a t ime l y  f a s h i o n  a cco rd i ng  to  the  terms o f  the judgment ,  the judgmont
4 c r e d i t o r  aa y  p e t i t i o n  the c o u r t  f o r  an o r do r  r e qu i r i n g  payment by the
5 judgment d eb t o r  o f  the o u t s t a nd i n g  payments in a lump sum. In
6 c a l c u l a t i n g  the amount o f  the lump sum judgment,  the c o u r t  s h a l l
7 t o t a l  the remain ing p e r i o d i c  payments duo and owing to the judgment 
6 c r e d i t o r  c on ve r t e d  t o  p r e s e n t  v a l u e .  The c o u r t  may a l s o  r equ i r e  
9 payment o f  i n t e r e s t  on the o u t s t a nd i n g  judgment.
0 ( 5 )  Upon the dea th  o f  t he  judgment c r e d i t o r ,  tho c o u r t  which
1 rendered the  o r i g i n a l  judgment may,  upon p e t i t i o n  o f  any p a r t y  in
2 i n t e r e s t ,  modi f y  tho judgment  t o  award and a ppo r t i on  the unpaid
3 f u tu re  damages.  Honey damages awarded f o r  l o s t  o f  f u t u r e  ea rn ings
4 s h a l l  not  be reduced o r  payments t e rm i na t ed  by . '•ason o f  the death o f
5 the judgment c r e d i t o r .
6 16) Upon s a t i s f a c t i o n  o f  a pe r i o d i c  payment judgment ,  any
7 o b l i g a t i o n  f  the judgment d e b t o r  t o  make f u r t h e r  payments s h a l l  
B cease and any s e c u r i t y  pos t ed pu r s u an t  t o  t h i s  s e c t i o n  s h a l l  r e v e r t  
9 t o  the judgment d e b t o r ,

0 HEW SECTIOH. Sec.  B02.  S e c t i o n  5,  chapte r  56.  Lavs o f  . 5 7 5 - * 7 6
1 2nd ax.  s es s .  and RCW 4 . 5 6 .  240 a re  each repea l ed .

2 PART IX
) MISCELLANEOUS

4 HE* SECTIOH. Sec.  9 01 .  A new s ec t i o n  is added to c hapt e r  5 . 40
5 RCW to read as f o l l o w s :
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Sec. *01
1 A b reach  o '  a du ty  imposed by ' t a t u t e ,  o rd inanca ,  o r
2 a dmi n i s t r a t i v e  r u l e  s h a l l  not  be c o n s i d e r e d  n eg l i gence  per  so,  but 
1 aay be c o n s i d e r e d  by the t r i a r  o f  Fact as ev idence o f  negl igence;  
e hovever ,  any breach o f  du t y  as p r ov id e d  by s t a t u t e ,  o rdinance,  o r
5 a d m i n i s t r a t i v e  r u l e  r e l a t i n g  to  e l e c t r i c a l  f i r e  s a f e t y ,  tha use o f
6 smoke a l e r a i s ,  o r  d r i v i n g  wh i l e  under  the i n f l u e n c e  o f  i n t ox i ca t i ng
7 l i q uo r  o r  any drug ,  s h a l l  be CLns idered n eg l i g en c e  pe r  sa.

8 HtW s e t * 'OH. See .  9 02 .  A new s e c t i o n  i s  added t o  chapter  S . 40
9 RCW to read ar f o l l o w s :

10 I t  i s  a comple t e  de fe ns e  to  an a c t i o n  f o r  dimages f o r  per sona l
1 1  i n j u r y  o r  w r o ng f u l  d e a th  tha t  the pe r so i .  i n j u r e d  o r  k i l l e d  was under
1 2  the i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r  o r  any drug and that  such 
1 1  cond i t i on  c o n t r i b u t e d  a o r o  than f i f t y  p e r ce nt  t o  h i s  o r  her  i n j u r i e s
14 o r  death .  I f  the amount o f  a l c o h o l  in  a p e r s o n ' s  b l o od  i s  shown by
15 chea i ca l  a n a l y s i s  o f  h i s  o r  he r  b l o o d ,  b r e a t h ,  o r  o t he r  bod i l y
16 substance t o  have been 0 . 1 0  p e rc en t  o r  more by weight  o f  a l coho l  in
17 the b l ood ,  i t  i s  c o n c l u s i v e  p r o o f  t h a t  the pe r son was under the
18 i n f l uence o f  i n t o x i c a t i n g  l i q u o r .

19 WtW SECTIOH. Sec .  903 .  A new s e c t i o n  i s  added t o  chapter  4 . 24
20 RCW to read as  f o l l o w s :
21 I I )  Except  as p r o v i de d in s ub se c t i on  ( 2 ;  o f  t h i s  s ec t i on ,  a
22  aenber o f  t he  board o '  d i r e c t o r s  o r  an o f f i c e r  o f  any nonp ro f i t
23 c o r p o r i t i o n  i s  no t  c i v i l l y  l i a b l e  f o r  any a c t  o r  omi ss i on in the
24 course and scope o f  h i s  o r  he r  o f f i c i a l  c a p a c i t y  u n l e s s  the act o r
25 omission c o n s t i t u t e s  g r o s s  ne g l i ge nc e .
26 ( 2 )  Noth ing in t h i s  s e c t i o n  s h a l l  l i m i t  o r  mod i f y  in any Banner
27 the d u t i es  o r  l i a b i l i t i e s  o f  a d i r e c t o r  o r  o f f i c e r  o f  a co rpo r a t i on
28 to the c o r p o r a t i o n  o r  the c o r p o r a t i o n ' s  s h a r e h o l d e r s .

29 HEW SECTION. Sec .  9 04 .  A new s e c t i o n  i s  added to  chapter  4 . 24
30 RCW to read as  f o l l o w s :
31 A member o f  the board o f  d i r e c t o r s  o r  a s upe r in t enden t  o f  any
32 school  d i s t r i c t  i s  no t  c i v i l l y  l i a b l e  f o r  any a c t  o r  omi ss i on in the
33 course and scope o f  h i s  o r  he r  o f f i c i a l  c a p a c i t y  u n l e s s  the act or
34 omission c o n s t i t u t e s  g r o s s  ne g l i ge nc e .
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Sec.  907

HEW SECTIOH. Sec.  9 05 .  A new s ec t i o n  i s  added t o  c h r p t e r  7 . 7 0
RCW to read as f o l l o w s :

Members o f  the board o f  d i r e c t o r s  o r  o t he r  g o v e r n i n i  body o f  a 
p ub l i c  o r  p r i v a t e  h o s p i t a l  a ro  n o t  i n d i v i d u a l l y  l i a b l e  f o r  i n j u r i e s  
r e s u l t i n g  f rom h e a l t h  c a r e  a dm i n i s t e r e d  by a h e a l t h  c a r e  p r o v i d e r  
g ran t ed  p r i v i l e g e s  t o  p r o v i d e  h e a l t h  ca r e  a t  the h o s p i t a l  u n l e s s  the 
d e c i s i o n  t o  g ra n t  the p r i v i l e g e  to prov ide h e a l t h  c a r e  a t  the 
h o s p i t a l  c o n s t i t u t e s  g r os s  n e g l i g e n c e .

HEW SLCTIOH. Sec.  906 .  A new s e c t i o n  is added to  c hapt e r  48 . 2 2
RCW t o  r ead as f o l l o w s :

The commiss ioner  s h a l l  by r e g u l a t i o n  r equ i r e  i n s u r e r s  . au tho r i zed
to  w r i t e  c a s u a l t y  i nsu rance in t h i s  s t a t e  to form a market  a s s i s t a n c e
p l a n  to  a s s i s t  pe r sons  and o t h e r  o n t i t i e s  unable t o  purchaso  c a s u a l t y  
insu rance in an adequate amount f r om ei*  wr the admi t ted market  o r  
nonadmi t ted market .

For  the  purpose o f  t h i s  s e c t i o n ,  a market a s s i s t a n c e  p l a n  means a 
v o l u n t a r y  mechanism by i n s u r e r s  w r i t i n g  c a s u a l t y  i ns ur ance  in t h i s  
s t a t e  in e i t h e r  the admi t ted o r  nonadmit ted market  t o  p r ov ide  
c a s u a l t y  insurance f o r  a c l a s s  o f  insurance de s i gna te d in w r i t i n g  to 
the p l an  by the commiss ione r .

The by l aws and method o f  o p e r a t i o n  o f  any market  a s s i s t a n c e  p l an 
s h a l l  be approved by tho commi ss i o ne r  p r i o r  t o  i t s  o p e r a t i o n .

A marke t  a s s i s t a n c e  p l an  s h a l l  have a minimum o f  twen ty - f i v e
i n s u re r s  w i l l i n g  to  i a s u r e  r i s k u  w i t h i n  the c l a s s  de s i gn a t ed  by the
commiss ione r .  I f  twe n t y - f i v e  i n s u r e r s  do not  v o l u n t a r i l y  agree to
p a r t i c i p a t e ,  the commiss ioner  may r equ i r e  c a s u a l t y  i n s u r e r s  to
p a r t i c i p a t e  in a market  a s s i s t a n c e  p l an  as a c o nd i t i o n  o f  c o nt i nu i ng  
t o  do bus ine ss  in t h i s  s t a t e .  The commissioner s h a l l  make such a 
r equi r ement  to f u l f i l l  the q u o t a  o f  a t  l e a s t  tw en t y - f i v e  i n s u r e r s .  
Tho commiss ioner  s h a l l  make h i s  o r  he r  de s i gna t i o n on the b a s i s  o f  
the i n s u r e r ' s  premium volume o f  c a s u a l t y  insurance in t h i s  s t a t e .

HEW SECTIOH. Sec.  907 .  A new sec t i on  i "  aoded to  c h ap t e r  48 . 13  
RCW t c  read as f o l l o w s :

The commiss ioner  s h a l l ,  in r e v i ew i ng  a c a s u a l t y  r a t o  f i l i n g ,  
detormine in accordance w^th sound and r e l i a b l e  a c t u a r i a l  p r i n c i p l e s
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S e c . 9 0 7

1 vhethar  t h i s  ae .  r e q u i r e s  in  i n s u r e r  t o  g r a n t  i t s  p o l i c y h o l d e r s  * 
J c ' s d i t  in such c a s u a l t y  r a t a  f i l i n g .  Upon d e t e rm i n i n g  t h a t  data in
3 tuppor t  o f  such a c r s d i t  i s a c t u s r i i l l y  c r e d i b l e ,  t hs  comaiss i oner
4 s h a l l  approve o r  d l s a pp r o v a  such c a s u a l t y  r a t s  f i l l i n g  in accordant:*
5 the r ewi t h .  Th* c o n i i s i o n e r  s h a l l  not  approve any c a s u a l t y  r a t a  that  
t  i t  i t da qua l o ,  e x c e s s i v e ,  o r  u n f a i r l y  d i s c r i m i n a t o r y .

7 HEW SSCTl'iH Sac .  90S.  Tha commiss ioner  s h a l l ,  as chairman o f
S tha t o r t  r e f o rm  i tudy c o n t u s i o n ,  r e qu i r e  the t a c k  f o r c e  t o  study tha
9 e f f e c t i v e n e s s  o f  j o i n t  u nd e rw r i t i n g  a u t h o r i t i e s  t h r o ugh ou t  the Uni ted

10 Sta t es  t o  s p e c i f i c a l l y  de te rmine :
11 (1> Ths p r i c e  as i t  r e l a t e s  t o  a f i l e d  I n su ra nc e  Se rv i ces
12 Or gani z a t i o n r a l e ;
1}  ( 2 )  The s o l v e n c y  o f  such mech; : l . . ns ;  ■
I t  } )  The e f f e c t  i t  has on the admi t ted ma rke t ;
IS ( t )  The e f f e c t  i t  has on the nonadn i t t sd  ma rke t ;
IS (S )  Tha e f f e c t  o r  a v a i l a b i l i t y  oe t h t  v o l u n t a r y  ma r k e t ;  and
17 ( 6 ) what e f f e c t  i t  h«s on l i n e s  o r  c l a s s e s  o f  insurance not
18 des igna ted .

19 HEW SECTIOH. Sec .  909 .  The i nsu rance c ocas i s s i one r  s h a l l  subni t
20 a r ep o r t  t o  t h e  l e g i s l a t u r e  by J anuary  1,  1991 ,  on the  e f f e c t s  o f
2 1  t h i s  a c t  on I ns ur ance  r a t e s  and tho a v a i l a b i l i t y  o f  insurance
2 2  coverage and the  impact on the c i v i l  j u s t i c e  sys tem.

23 HEW SECTIOH. Se c .  910 .  Except as p r o v id e d  in s e c t i o n s  202 and
24 601 o f  t h i s  a c t  and except  f o r  s e c t i o n  904 o f  t h i s  a c t ,  t h i s  act
25 app l i es  t o  a l l  a c t i o n s  f i l e d  on o r  a f t e r  August 1 ,  1986 .

26 HEW SECTtOH. Sec .  9 11 .  I f  any p r o v i s i o n  o f  t h i s  a c t  o r  i t s
27 a pp l i c a t i o n  t o  any person o r  c i r c u a s t a n r s  i s  h e l d  i n v a l i d ,  the
28 reaa inde r  o f  the  a c t  o r  the a pp l i c a t i o n  o f  tho p r o v i s i o n  to  oth.*
29 persons o r  c i r cums t a n c e s  i s  no t  a f f e c t e d .

JO HEW SECTIOH. Sec .  912 .  Se c t i o n  904 o f  t h i s  a c t  i s  nacess- i ry f o r
31 the immediate p r e s e r v a t i o n  o f  ths pu l i e  peace ,  h e a l t h ,  and s a f e t y ,  
1 2  tha suppor t  o f  the l a t e  gorernment  and i t s  e x i s t i n g  pub l i c  
33 i n s t i t u t i o n s ,  and s h a l l  take  e f f e c t  immedia t e l y .
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§ 103 A INCOME TAXES

"(2 l First lime homcbuycr requirement.—The u i m - n d m n i l s  made by 
M lh s c e t i u n  (cI [amending subsec, (e)] -.hull also apply In obligations 
issued after April 24, 1979, and before tile dale o f the enactment o f this 
Act [Sept. 3, I9S2J but only to the estent that the proceeds o f such 
obligations are not committed as o f the date o f the enactment o f this Act 
(Sept. 3, 1982]"

For effective dates o f further amendments to this section by Pub.L. 
97—"*48 with respect to applicability to obligations issued after December 
31. 1982, see section 310(d) o f Pub.L. 97-248

Effective Dote o f 1980 Amendment. Pub.L. 96-595, § 5(c), provided 
that the amendment by Pub.L. 96-595 shall take effect as if included in 
the amendments made by section 1102 o f Pub.L. 96-499.

Effective Date. Pub.L. 96-499, § 1104, as amended by Pub.L. 
97-248, § 221(c)(2), provided that, eicept as otherwise provided in 
section 1104(a)(2) through (o )(2 ) o f Pub.L. 96-499, this section shall 
apply to obligations issued after Apr. 24, 1979.

§
/104. Com pensation  fo r  in ju r ie s  o r  s ickness
(a ) In general.— Except in the case o f  £ mounts 

attributable to (and not in excess of) deductions 
allowed under section 213 (relating to medical, etc., 
expenses) for any prior taxable year, g ross income 
does not include—

(1) amounts received under w orkm en's com ­
pensation acts as com pensation fo r  personal inju­
ries or sickness;

(2) the am ount o f  any dam ages received 
(whether by suit or agreem ent and w hether as 
lump sums or as periodic paym ents) on account o f  
personal injuries or sickness;

(3 ) amounts received through accident or 
health insurance fo r  personal injuries or  siekhess 
(other than am ounts received by an em ployee, to 
the extent such am ounts (A) are attributable to 
contributions by the em ployer which w ere not 
includible in the gross incom e o f  the em ployee, or 
(B) are paid by the em ployer);

(4) amounts received as a pension, annuity, or 
similar allowance fo r  personal injuries or  sickness 
resulting from  active service in the armed forces 
o f  any country or in the Coast and Geodetic 
Survey or the Public Health Service, or as a 
disability annuity payable under the provisions o f  
section 808 o f  the Foreign Service A ct o f  1980; 
and

(5) amounts received by an individual as dis­
ability income attributable to injuries incurred as 
a direct result o f  a violent attack which the Secre­
tary o f  State determines to  be a terrorist attack 
and which occurred while such individual w as an 
em ployee o f  the United States engaged in the 
perform ance o f  his officia l duties outside the 
United States.

For purposes o f  paragraph (3), in the case o f  an 
individual who is, or has been, an employee within 
the meaning o f  section 101(c)(1) (relating to self-em­
ployed individuals), contributions made on behalf of 
such individual while he was such an em ployee to a 
trust described in section 401(a) which is exempt 
from  tax under section 501(a), or under a plan 
described in section 403(a), shall, to the extent al­
lowed as deductions under section 404, be treated as 
contributions by the em ployer which w ere not in­
cludible in the gross incom e o f  the employee.

(b ) T erm ination  o f  ap p lica tion  o f  subsection 
(a )(4 ) in certain  cases.—

(1) In g e n e ra l— Subsection (a)(4) shall not ap­
ply in the case o f  any individual who is not 
described in paragraph (2),

(2 ) Individuals to  w hom  subsection  (a)(1) 
con tin u es to apply.— A n individual is described in 
this paragraph if—

(A ) on or before  Septem ber 24, 1975, he was 
entitled to receive any am ount described in sub­
section (a)(4),

(B ) on Septem ber 24, 1975, lie was a member 
o f  any organization (or reserve component 
thereof) referred to in subsection (a)(4) or under 
a binding written com m itm ent to become such a 
member,

(C ) he receives an am ount described in sub­
section (a)(4) by reason o f  a combat-related 
injury, or

(D ) on application therefor, he would be enti­
tled to receive disability compensation from the 
Veterans’ Administration.
(3 ) Specia l rules fo r  com bat-relatcd  injuries. 

— For purposes o f  this subsection, the term ''com­
bat-related injury”  means personal injury or sick­
ness—

(A ) which is incurred—
(i)  as a direct resu lt o f  armed conflict.
(ii)  while engaged  in extrahazardous ser­

vice, or
(iii)  under conditions simulating war; or

(B ) which is caused by an instrumentality of 
war.

In the case o f  an individual who is not described 
in subparagraph (A) or (B) o f  paragraph (2), ex­
cept as provided in paragraph (4), the only 
am ounts taken into account under subsection 
(a)(4) shall be the am ounts which he receives by 
reason o f  a combat-related injury.

(4 ) A m ount exclu ded  to  be not less than vet­
eran s' disability  com p en sa tion .— In the case of
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( ; f t ( )S S  INCOM E— EX C LU S IO N S § 105
any individual described in pa rag raph  (2), tho 
amounts exc ludable under subsection (a )(4 ) fo r  
onv |>eriod with respect to any individual sh a ll not 
lie less than the m aximum  am oun t which such 
individual, on application th e re fo r , would be enti­
tled to receive as d isab ility  compensation from  the 
Veterans' Adm inistration .
(c) Cross references.—

( I I  For exclusion from  employee’s gross income 
o f employer contributions to accident and health 
plans, see section 106.

(2 ) For exclusion o f  part o f disability retirement 
pay from the application o f subsection (a )(4 ) o f this 
section, see section 1103 o f title 10, United States 
Code (relating to career compensation laws).

(Aug. 10, l'J54, c. 730, 68A Stat. 30; Sept. 8. 1900, Pub.L. 
h6-723, § 51, 74 Stat. 847; Oct. 10, 1962, Pub.L. 87-792, 
} 7(d). 76 Stat. 829; Oct. 4, 1976, Pub.L. 94-455, Title V, 
J iO.Vh), (e). Title XIX, § 1901(a)(18), 90 Stat. 1567, 1568, 
1766; Oct. 17, 1980, Pub.L. 90-405, Title II , § 2200(e)(1), 94 
Stat. 2162; Jan. 14, 1983, Pub.L. 97-473, Title I, § 101(a), 
%  Slat. 2605.)

Ed ito ria l N o tes
Effective Date of 1983 Amendment. Pub.L. 97-473 amended subsec. 

(•X I) to eaclude from gross income damages received as lump sums or 
ai periodic payments, applicable to taaable years ending after Dec. 31, 
1913.

References In Text. Section 831 o f the Foreign Service Act o f 1946, 
referred to in subscc. (a) (4), is classified to 22 U.S.C.A. § 1081, Foreign 
Relations and Intercourse.

§ 105. Am ounts received under accident and 
health plans

(a) Am ounts attributable to  em p loyer  con tr ib u ­
tion s— Except as otherwise provided in this section, 
amounts received by an em ployee through accident 
or health insurance for  personal injuries or sickness 
shall be included in gross income to the extent such 
amounts (1) are attributable to contributions by  the 
employer which w ere not includible in the gross 
income o f  the em ployee, or (2) are paid by the 
employer.

(b ) A m ounts expended fo r  m ed ica l care.— Ex­
cept in the case o f  am ounts attributable to (and not 
in excess of) deductions allowed under section 213 
(relating to medical, etc., expenses) fo r  any prior 
taxable year, gross income does not include 
amounts referred to in subsection (a) if such 
amounts are paid, directly or indirectly, to the tax­
payer to reimburse the taxpayer fo r  expenses in­
curred by him for  the medical care (as defined in 
section 213(d)) o f  the taxpayer, his spouse, and his 
dependents (as defined in section 152), Any child to

whom  section 152(e) applies shail he treated as a 
dependent o f  both parents for  purposes o f  this 
subsection.

(c )  Paym ents unre.ated to absence from  w ork.
— Gross income does not include amounts referred 
to in subsection (a) to the extent such amounts—

(1 ) constitute paym ent for  the permanent loss 
or loss o f  use o f  a mem ber or function o f  the 
body, or the permanent disfigurem ent, o f  the 
taxpayer, his spouse, or  a dependent (as defined 
in section 152), and

(2) are computed with reference to the nature 
o f  the injury without regard to the period the 
em ployee is absent from  work.

( (d ) Repealed. Pub.L. 98-21, Title I, § 122(b), 
Apr. 20. 1983, 97 Stat. 87.]

(e )  A cciden t and health plans.— For purposes o f  
this section and section 104—

(1) amounts received under an accident or 
health plan fo r  em ployees, and

(2) am ounts received from  a sickness and dis­
ability fund for em ployees maintained under the 
law o f  a State or the D istrict o f  Columbia,

shall be treated as amounts received through acci­
dent or health insurance.

( f )  Rules fo r  application  o f  section  213.— For 
purposes o f  section 213(a) (relating to medical, den­
tal, etc., expenses) am ounts excluded from  gross 
incom e under subsection (c) or  (d) shall not be 
considered as compensation (by insurance or other­
w ise) fo r  expenses paid fo r  medical care.

(g ) Self-em ployed  individual not considered  an 
em p loyee .— For purposes o f  this section, the term 
"em ployee”  does not include an individual who is an 
em ployee within the meaning o f  section 401(c)(1) 
(relating to self-em ployed individuals).

(h ) A m oun t paid to h ighly com pensated indi­
viduals under a d iscrim inatory  self-insured m edi­
cal expense reim bursem ent plan.—

(1 ) In general.— In the case o f  amounts paid to 
a highly compensated individual under a self-in­
sured medical reimbursem ent plan which does not 
satisfy the requirements o f  paragraph (2) for  a 
plan year, subsection (b) shall not apply to such 
am ounts to the extent they constitute an excess 
reim bursem ent o f  such highly compensated indi­
vidual.
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insurance contracts did not q u a lify  as insurance under the estate lax 
law.

In the instant ease tin* taxpayer is considered to have purchased 
two contracts, one a li fe  annuity contract and the other a contract 
which, while designated a life  insurance contract, has 110 element o f  
••insurance" and is, there fore , not a contract o f  the type contemplated 
in section 1 0 1 (a ) o f  the Code.

Accord ing ly , it is held that the annual payments received under 
the annuity contract w ill lie subject to the provisions o f  section 7 2 (b ) 
o f the Code. The proceeds o f  the other contract, even though received 
hy reason o f  the insured's death, w ill not be excludable from  gross 
income under section 101 (a )  o f the Code and w ill be subject to income 
lax to the extent they exceed the net premiums paid fo r  that contract.

gti iSFK  1 .101-2 : Employees’ death benefits.
Treatment, o f  payments tinder annuity contracts purchased by 

certain exempt organizations. S e eT .I). <>783, page ISO.

S E C T IO N  101 .— C O M P E N S A T IO N  F O R  IN J U R IE S  O R
S IC K N E S S

20 C F R  1.10-1—1 : Compensation Rev. R u l. 65-20
fo r in ju ries o r sickness.

(A lso Section 61 ; 1 .61-1 .)
Income realized from  the Investment o f a lump-sum payment rep ­

resenting tbe discounted present value o f  a damage award fo r  per­
sonal in ju ries is not excludable from  gross income under section 101 
o f the In te rn a l Revenue Code o f lt).>l

Advice has been requested whether income realized from  the invest­
ment o f  a damage award computed as stated below may be excluded 
from tho taxpayer’s gross income under section 1 04 (a ) o f  the In te rn a l 
Rcvenuo Code o f  1954 fo r  any period o f  time.

.4 sued I i  fo r  to rtious in ju ry  to his spouse. The C ou rt found that 
dun to / f ’s negligence .4 ’s spouse was rendered 100 percent and per­
manently disabled, and that her li fe  expectancy was thereby shortened 
to 10 years. The reasonable cost o f  care, medicine, and medical atten­
tion was found to be 1 x d o lla rs per week, to ta ling 520 *  d o lla rs  (1 x  
do lla rs t imes 52 weekstimes lO yea rs ).

The C ou rt awarded A 410 x  do lla rs , which amount represents the 
present value o f  520 x  d o lla rs  payable over a 10-year period.

Section 0 1 (a )  o f  the Code provides that except as otherwise p ro ­
vided in subtitle A , gross income means a ll income from  whatever 
(source derived, expressly including various types o f  investment 
income.
. Section 104 (a )  ( 2 ) o f tho Codo provides, in re levant pa rt, that gross 
income does not include tho amount o f  any damages received by suit 
o r agreement on account o f  personal in juries o r sickness.

As A hits unfettered control over the lump-sum payment and over 
tho income from  tho investment o f  such payment, it is concluded that
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to the pastoral m inistry b\ 
church o r church denomin 
conduct re ligious worship, 
adm inister ordinances o r sa 
tenets and practices o f  such 
where a church o r church d 
gospel and licenses o r comn. 
licensing o r commissioning 
must establish a status tha 
recognized by the church, 
o r commissioned, must be ii 
ordained m inister, fu lly  qi 
duties o f  such a m inister ii 

The resolutions mention 
duties upon the commission 
that the au tho rity  o f  (best 
to the au tho rity  o f  ordaino 
o f  commissioning, therefore 
ers a status equivalent to on 

Accordingly , it is held tl 
o f a re ligious denomination 
who are commissioned by ; 
latcd re ligious organizatioi 
to the denom inational com 
missioned individuals as mi 
with the au thority  o f  orda 
o f the gospel fo r  purposes' 

Fu rth e r, such individual 
commissioned, o r licensed i 
tion 3121 ( b ) ( 8 )  (A )  o f the 
tion 1402 (e ) o f  the S e lf-E i 
o r section 3401 (a  ) (D ) o f th 
Tax at Source on Wages.

See a lso  R even u e R u lin g

t neither a 4 m inister o f musi 
to an exclusion under scctit 
an “ ordained m inister o f  tl

§ 104.1 60

on ly  the lump-sum payment, -416 x  do lla rs , is received as damages 
w ithin the meaning o f  section 104 (a ) (2 )  o f  the Code.

Accord ing ly , it is held that none o f  the investment income may he 
excluded from  the gross income o f A, under sect on 104 o f  the Code.

S E C T IO N  107.— R E N T A L  V A L U E  O F  P A R S O N A G E S
26 C F R  1 .107 -1 : Renta l value o f  parsonages. Rev. R u l. 65-124
(A lso  Sections 1402, 3121, 3401 ; 1 .1 4 0 2 (a )-

11, 31 .3121 (b ) ( 8 ) - l ,  31 .3401 (a ) ( 0 ) - l . )
Unoriln lned members o f n re llR lous denomination which provides 

fo r  o rd ination o f ministers, who lire commissioned by a church o r 
a re lated religions organization w ithout investing them with (bo 
au thority  o f ordained ministers, do not qua lify  as m inisters o f the 
gospel fo r  purposes o f section 107 o f the In terna l Revenue Code o f
iil>> i.

Fu rthe r, such Individuals may not be regarded as "du ly  ordained, 
commissioned, o r licensed m inisters o f n church" fo r  purposes o f sec­
tion 3 1 2 1 (b ) ( 8 ) (A )  o f the Federal Insurance Contributions Act. 
section 1402 (e ) o f the Soif-Empioyment Contributions Act, as 
amended, o r s i" tion  3 4 0 1 (a ) ( 9 )  o f the Code re lating to the Collec­
tion o f  Income 3 . x at. Source on Wages.

Advice lias been requested whether unordaitied religious workers, 
members o f  a re ligious denomination which provides fo r  ord ination 
o f m inisters, who have been commissioned by a church, denomina­
tional convention, re ligious organization , o r integral agencies thereof 
under the circumstances described below, qu a lify  as m inisters o f the 
gospel fo r  purposes o f section 167 o f the In te rna l Revenue Code o f  
1054.

An adm inistrative denominational convention adopted a resolution 
which provided that, in order to c la r ify  the status o f  those serving 
as m inisters o f  education, ministers o f  music, and those serving in 
the adm inistration and maintenance o f  re ligious organizations and 
their integra l agencies who have been ordained, commissioned, o r 
licensed by a church as such, o r  who have been commissioned by a 
denom inational convention o r its in tegra l agencies to serve in an 
adm in istrative capacity in that convention and who are deemed to he 
serving in the capacities as stated above, shall he recognized as com­
missioned m inisters o f the gospel.

Pursuant to this resolution, the individuals involved were commis­
sioned by the ir respective churches, the denom inational convention, 
re lig ious organizations, and integral agencies thereof.

In  one instance, the resolution o f a State convention stated that fo r 
many years the convention had employed lay  workers to do fu ll-tim e 
re ligious w ork, operating under the same •vgulutions and with the 
same benefits as clergy employees. Th is resolution fu rth e r stated that 
it. was the opinion o f  the convention that these la y  cmnloyees, even 
though not ordained, were definitely commissioned as re ligious workers 
and were g iv ing their li fe  to that work. Pursuant to this resolution 
several la y  workers were commissioned by a committee o f the State 
convention to serve in a promotional and adm inistrative capacity.

In  another instance, an individual was licensed to preach by a 
local church, but such license did not clothe him with the authority 
to pe rfo rm  sacerdotal functions o f  the church usually perform ed by 
a pastor o r assistant pastor. I f  called to a pastoral position he theii
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rived from investing the original proceeds 
of the series FI issue in 4.345-percent 
Treasury obligations. (However, the yield 
on the acquired obligations, taking into ac­
count 515,000 of administrative costs paid 
on January 1, 1983, would be only 4.2.4';! 
percent. The yield on the series B issue 
would also be 4.252 percent.)

(9) Column F. of Table II shows when 
the original proceeds of the scries B issue 
would be spent. The original proceeds 
would be 54,915.000 (i.e., .$4,950,000 less 
issuine expenses of $35,000). All these 
original proceeds would be used to pay 
interest on the prior issue except for $15,- 
000 that would be used to pay administra­
tive costs of investing the original proceeds 
of the series B issue.

(10) Column F of Table II shows ad­
ministrative costs of carrying and repaying 
the series IJ issue and investing the pro­
ceeds of the scries B issue. These admin­
istrative costs would be paid with invest­
ment proceeds of the scries B issue,

(11) Column G of Table II shows the 
amount of original proceeds of the series 
U issue that would be invested in Tteasurv 
obligations as t.f the end of the correspond­
ing day in column A.

(12 ' Column II of Table II shows small 
amounts of original and investment pro­
ceeds of the series B issue that would be 
kept in a checking account. These amounts 
would he temporary investments (see 
S 1.103-I4(c) (3 ) ( ix ) ),

(d ) Based on items (a ), (b ) ,  and (c) 
of this example, the following conclusions 
may be drawn:

(1 ) All of the excess proceeds of the 
series B issue and substantially all (i.e., all 
hut $6,106) of the excess proceeds of the 
series A issue would he used to pay princi­
pal and interest on the scries U issue.

(2) All of the excess proceeds of the 
series II and series A issues would be 
investment proceeds.

(3 ) Ail of the principal and interest on 
the scries B issue would be paid with 
proceeds of the series B and series A issues.

(4 ) The scries B issue would be dis­
charged on January 1, 1990, the same day 
as the prior issue.

(5 ) The proceeds of the series B issue 
would not be spent faster than principal 
and interest on the series B issue and ad­
ministrative costs of the series 2 issue would 
be paid. For example, on January 1, 
1984, $956,500 of proceeds of the scries II 
would have been spen’ (i.e., $752,416 of 
original proceeds plus $204,084 of invest­
ment proceeds), whu. is the same as the 
S95G.500 of principal, inteiest, and ad­
ministrative costs of the series B it sue that 
would be paid on or befor<- January 1. 
1984 (i.e., $750,000 of piV .,-ia ! plus 
$190,500 of interest plus $i .(.,,0 of ad­
ministrative costs).

(e ) Based on the trncnisions in item 
-ir« A a:, ! series

This Treasury derision is issued 
under the authority contained in sec­
tion 780j  o f  the Internal Revenue 
C ode o f 1934 ( 68A Stat. '.*17: 26 
U .S.C . 780.il.

Jr.ROME Kt'RT/.. 
C .in in issio iirr of 

In te rna l Revenue.
A pproved  M ay 8, 1070.

D o n a l d  C .  L u d i c k ,

Assistant Secretary 
o f the Treasury.

(Filed by the Office of the Federal Register 
on May 31, 1979, 8:45 a.m., and pub­
lished in the i-sue of the Federal Register 
for June 7, 1979, 44 F.R. 32657)

(d) of this example, t'~ 
0 bonds arc not trea’ ' 
under this section (s 
this section).
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, arriitragc bonds 
aragtuph (c ) of

S e ctio n  1 0 4 .— C o m p e n sa t io n  for  
In juries or  S ick n e ss

26 Cl'li I.lO i-1 : Compensation lor injuries or sickness.
( A l s o  S e c t i o n s  6 1 , 1 5 1 ;  1 . 6 1 - 1 ,  I . - 1 5 1 - 1 . )

D am a ges; m on th ly  p a y m e n ts ; 
a m ou n t e x c lu d a b le . An in su ra n ce  
co m p a n y  p u rch a se d  an d  reta in ed  
e x c lu s iv e  ow n ersh ip  in a s in g le  
p rem iu m  an n uity  co n tra c t  to fund 
m on th ly  p a y m en ts  s t ip u la te d  in 
s e tt le m e n t o f  a d a m a g e  su it. T he 
re c ip ie n t  m ay e x c lu d e  th e  full 
a m o u n t o f  the p a y m e n ts  from  g ro ss  
in co m e  u n d er  s e c t io n  1 0 4 (a ) (2 )  o f  
th e  C o d e  rath er than  the d is ­
co u n te d  p re se n t va lu e . P aym en ts 
m a d e  to  th e  e s ta te  a fte r  th e  r e c ip i­
e n t 's  d ea th  are  a lso  fu lly  e x c lu d ­
a b le .

I /R e v .  Rul. 7 9 -2 2 0

ISSU E

Does the exclusion front gross in­
com e provided by section 1 0 4 (a ) (2 )  
o f  the Internal Revenue C ode o f  1954 
apply to the full am ount o f  m onthly 
payments received ,t settlement o f  n 
dam age suit or only to the discounted 
present value o f  such payments?

F A C T S

A, an individual, sued D for dam -

m onthlv incom e (the present value of 
ages fo r  person.il injuries. B  is insured 
by M , an insurance com pany. Eefore 
trial, A  accepted M's o ffer  to settle the 
suit for  a lum p-sum  paym ent o f $8,000 
and M's agreem ent to provide A with 
the discounted present value o f the 
m onthly payments o f  $250 for / l ‘s life­
time o r  20 years, w hichever is longer, 
the payments to be m ade to .4 ’s estate 
after cl's death if A should die before 
the end o f  20 years. .4 had n o  right to 
w hich , at date o f settlement, was less 
than the total m onthly payments to be 
p rov id ed ) or  to control the investment 
o f  that am ount.

T o  provide the m onthly payments 
for A, M  purchased a single premium 
annuit• contract from  O , another in­
surant:' com pany. M  advised O  to 
make payments directly to A. H ow ­
ever, M  is the ow ner o f  the annuity 
contract and has all rights o f  ow ner­
ship, including the right to change the 
beneficiary. .4 ran rely on  onlv the gen­
eral credit o f  M  for collection  o f the 
m onthly payments.

L A W  A X D  \.\'ALYSIS

Section 6 1 (a )  o f  the C od e and the 
Incom e T a x  Regulations thereunder 
provide that, except as otherwise p ro­
vided by law, gross incom e means all 
incom e from  whatever source derived.

Section 104 (a ) (2 ) o f  the C ode pro­
vides that except in the case o f  
am ount) attributable to (an d  not in 
excess o f)  deductions allow ed under 
section 213 (relating to m edical and 
denta'. expenses) for any prior taxable 
year, gross incom e does not include the 
am ount o f  any dam ages received 
(w hether by suit or agreem ent) on 
accoun t o f  personal injuries o r  sick­
ness.

Section 1.104-1 ( c )  o f  the regula­
tions provides, in part, that tiie term 
“ dam ages received (w hether by suit or 
agreem en t)" means an am ount re­
ceived (oth er than w orkm en ’s com ­
pensation) through prosecution o f  a 
legal suit or  action  based upon tort or 
tort type rights, or through a settle-

, M



Section 104

mcnt agreem ent entered into in lieu o f 
iuch prosecution.

H ow ever, if a lump-sum dam age 
payment is invested for the benefit o f 
a claimant w ho has actual or  construc­
tive ret -'ipl or  the econ om ic benefit o f  
the lum p-sum  paym ent, on ly the 
lump-sum paym ent is received as dam ­
ages within the m eaning o f section 104
(a ) ( 2 )  o f  the C ode, and none o f  the 
income from  the investment o f  such 
payment is excludable under section 
104. Sec R c •. Rul. 65-29, 1965-1 C.B. 
59, relating to dam ages aw arded a 
claimant for tortious injuries in a 
lump-sum paym ent o f  416.v dollars 
aver w hich claim ant bad unfettered 
control. T h e  416.V dollars represented 
the discounted value o f  520.V dollars, 
which was fou nd  to be the reasonable 
cost o f  care, m ed icine, and medical 
attention for the in jured person over a 
10-year period. Rev. R u l. 65-29 bolds 
that only the lum p-sum  paym ent, 416.v 
dollars, is received as dam ages within 
the m eaning o f  section 104(a) ( 2 ) .  See 
also Rev. Rul. 76-133, 1976-1 C.B . 34, 
which reaches a sim ilar conclusion 
with regard to a court approved  settle­
ment awarded a m inor and trans­
mitted y the clerk o f the court, in the 
name ot the m inor, to a savings and 
loan association for  deposit in certifi­
cates o f  deposit.

In the instant case, there is a con ­
tinuing obligation  by M  to pay $250 
per m onth to A for  the agreed period. 
A /’s purchase o f  a single prem ium  an­
nuity contract from  the other insur­
ance com pany was m erely an invest­
ment by M  to provide a source o f  
funds for  M  to ratisfy its obligation to 
A. See Rev. Rul. 72-25, 1972-1 C.B. 
127, which relates to a similar arrange­
ment m ade by an em ployer to provide 
for payment o f  deferred com pensation 
*o an em ployee. In Rev. Rul. 72-25, as 
licre, the arrangem ent was m erely a 
matter o f  convenience to the ob ligor

: jj’ and did not g ive the recipient any
right in the annuity itself.

V .  ! h o l d i n g s

) A exclusion from  gross incom e

provided hy section 1 0 4 (a ) (2 )  o f  the 
C ode applies to the full am ount o f  the 
m onthly payments received by A in 
settlement o f  the damage suit because 
-4 had a right to receive on ly the 
m onthly payments and did not have 
the actual or  constructive receipt or 
the econom ic benefit o f  the lum p-sum  
am ount that was invested to yield that 
monthly payment. If A should die be­
fore the end o f  20 years, the payments 
m ade to ,4 ’s estate under the settle­
ment agreement are also excludable 
from  incom e under section 104.

26 CFIi 1.104-1: Compensation /or injuries 
or sickness.

y  D isability  b e n e fits ; p a y m en ts  in­
cre a s e d  y early . A taxpayer re ce iv e d  
p a ym en ts  fo r  p erson a l in jury in 
se ttle m e n t w ith  an in su ra n ce  c o m ­
pan y  as a resu lt o f  an a c c id e n t . T h e 
in su ran ce  c o m p a n y  a g re e d  to  m ak e 
fifty c o n s e c u t iv e  an n ual p a ym en ts , 
e a c h  o f w h ich  w ou ld  b e  in cre a s e d  
by five p e rce n t a year. T h e en tire  
a m ou n t o f  th e  p a ym en ts  re ce iv e d  
is e x c lu d a b le  from  g ro ss  in co m e  
u n d er  s e c t io n  1 0 4 (a )(2 )  o f  the 
C o d e .

R ev. Rul. 7 9 -3 1 3  ^

ISSU E

A ir  payments received by tho tax­
payer, under the circumstances d e ­
scribed below, excludable from  the 
gross incom e o f  the* taxpayer under 
section 1 0 4 (a ) (2 )  o f  the Internal 
Revenue C od e?

F A C T S

In 1977, the taxpayer sustained se­
vere and oennanent personal injuries 
as the result o f being struck by an 
automobile. Thereafter, the taxpayer 
brought an action against. X ,  the 
ow ncr-operator o f the autom obile. A’ 
carried autom obile liability insurance 
with M , an insurance com pany.

In 1979, ,1/ proposed a settlement 
o f  taxpayer's suit against A’ , w hich the 
taxpayer accepted, Pursuant to the

settlement agreement. 4 /  aureed to 
make lifts consecutive annual pav- 
menls to the taxpayer, the first pay­
ment to be made one vear after the 
date o f  settlement. These payments 
are lor  “ personal injury, pain and suf­
fering, disability, and loss o f  bodilv 
fu nction ." T h e  amount o f each annual 
paym ent will be increased in live per­
cent over the amount o f the preceding 
annual payment.

T h e  settlement also provides that 
the taxpayer does not have the right 
to accelerate any payment or  increase 
or decrease the am ount o f the annual 
payments specified.

U nder the agreement, M  is not re­
quired to set aside specific assets to 
secure any part o f  its obligation to  the 
taxpayer. T h e  taxpayer's rights against 
M  ar? no ureatcr than those ol M 'i 
general creditors. .\/'s obligations to 
the taxpayer result solely from  the set­
tlement out o f  court o f the legal action 
that the taxpayer instituted against .V 
w ho was insured by M.
L A W  A N D  A N A L Y S IS

Secion 104 a (2> o f the C od e  pro­
vides that except in the case of 
am ounts attributable to (an d  not in 
excess o f )  deductions allow ed under 
section 213 for any prior taxable year, 
gross in com e does not include the 
am ount o f  any damages received 
(w hether by suit or agreem ent) on 
account o f  personal injuries or sick­
ness.

Section 1.104-1 ( c )  o f the Incom e 
T a x  Regulations provides that the 
term “ damages received (w hether by 
suit or ag reem en t!" means an am ount 
received (other than workm en's com ­
pensation 1 through prosecution o f  a 
legal suit or action based upon ti -t or 
tort type rights, or through a settle­
ment agreement entered in. > in lieu ol 
such prosecution.

T h e  annual payments to lrc received 
hy the taxpayer arc amounts received 
through a settlement agreement en ­
tered into in lieu o f  the prosecution 
o f  a legal suit based upon tort or tort
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C RO SS  INCOA1K— EX C LU S IO N S  § 13G
expenses t'or household and dependent care sei- 
viccs necessary for gain ful employm ent).

(2) Earned in com e.— The term “ earned in­
com e" shall have the meaning given sucli term in 
section 32(c)(2), but such term shall not include 
nny amounts paid or incurred by  an em ployer for 
dependent care assistance to an em ployee.

(3) Em ployee.— The term “ em ployee" includes, 
for any year, an individual w ho is an em ployee 
within the meaning o f  section 401(c)(1) (relating to 
self-employed individuals),

(4) E m ployer,— An individual who ow ns the en­
tire interest in an unincorporated trade or busi­
ness shall bo treated as his own em ployer. A 
partnership shall be treated as the em ployer o f  
each partne- who is an em ployee within the mean­
ing o f  paragraph (3).

(5 ) A ttribution  rules.—
(A ) O w nership  o f  stock .— Ownership o f  

stock in a corporation shall be determined in 
n "T d a n c e  with the rules provided under sub- 
s i .t io n s  (d) and (e) o f  section 15G3 (without 
regard to section 1563(e)(3)(C)).

(15) Interest in  u n in corporated  trade o r  
business.— The interest o f  an em ployee in a 
trade or business which is not incorporated 
shall be determ ined in accordance with regula­
tions prescribed by the Secretary, which shall 
be based on principles similar to the principles 
which apply in the case o f  subparagraph (A).
(6 ) U tilization  test n ot applicable.— A  depend­

ent care assistance program  shall not be held or 
considered to fail to m eet any requirem ents o f  
subsection (d) m erely because o f  utilization rates 
for the d ifferent types o f  assistance made avail­
able under the program .

(7 ) D isa llow an ce o f  exclu ded  am ounts as 
credit o r  dedu ction .— N o deduction or credit shall 
be allowed to the em ployee under any other sec­
tion o f  this chapter fo r  any am ount excluded from  
the gross incom e o f  the em ployee by  reason o f  
this section.

(Added Pub.L. 97-34, Title I, § 124(e)(1), Aug. 13, 1981, 95 
S tat.'198, and amended Pub.L. 97-448, Title I, § 101(e), 
Jan. 12, 1983, 96 Stat. 2366; Pub.L. 98-369, Title IV,
5 4"4(r)(6), Ju ly 18, 1984, 98 Stat. 339.)

Editorial Notc9
E/Tettlte Dnie of 1984 Amendment. Amendment by section 474(r)(6) 

of Pub L. 98-369 applicable ‘.o taxable years beginning after Dec. 31, 
1983, and 10 carrybacks from such years, pursuant to section 475(a) of 
Pub.L. 98-369.

Effective Dale. Section 124(0 o f Pub. L. 97-34 provided that this 
•eclion is applicable to taxable years beginning afler Dec. 31, 1981.

Prior Prim Mims, A prt'ir section 129 was renumbered section I til of 
th is t it le

/§ 130. Certain personal in jury liability as­
signments

(a ) In general.— Any am ount received for agree­
ing to a qualified assignm ent shall not be included 
in gross income to the extent that such amount does 
not exceed the aggregate  cost o f  any qualified 
funding assets.

(b )  Treatm ent o f  qualified  fu nd ing  asset.— In 
the case o f  any qualified funding asset—

(1) the basis o f  such asset shall be reduced by 
the am ount excluded from  gross income under 
subsection (a) by reason o f  the purchase o f  such 
asset, and

(2) any gain recognized on a disposition o f  such 
asset shall be treated as ordinary income.

(c )  Q ualified  assignm ent,— For purposes o f  this 
section, the term “ qualified assignm ent”  means any 
assignm ent o f  a liability to make periodic payments 
as dam ages (whether by suit or  agreement) on 
account o f  personal injury or sickness—

(1 ) if the assignee assumes such liability from  
a person who is a party to  the suit or agreement, 
and

(2 ) if—
(A ) such periodic paym ents are fixed and ^  

determinable as to am ount and time o f  pay­
ment,

(B ) such periodic paym ents cannot he accel- 
crated, deferred, increased, or decreased by the 
recipient o f  such payments,

(C ) the assignee does not provide to the re- ^  
cipient o f  such payments rights against the 
assignee which arc* greater than those o f  a 
general creditor,

(D ) the assignee's obligation on account o f  ^  
the personal injuries o r  sickness is no greater 
than the obligation o f  the person who assigned 
the liability, and

(E ) such periodic paym ents are excludable /  
from  the gross income c f  the recipient under 
section 104(a)(2).

(d ) Q ualified  funding asset.— For purposes o f  
this section, f “.e term "qualified funding asset" 
means any annuity contract issued by a company 
licensed to do business as an insurance company 
under the laws o f  any State, or any obligation o f  the 
United States, if—
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C KO SS  INCOM E— E X C LU S IO N S §130

expenses for household and dependent care sei- 
vicos necessary for gainful employment).

(2) Earned in com e.— The term "earned in­
come”  shall have the meaning given  such term in 
section 32(c)(2), but such term shall not include 
nnv amounts paid or incurred by an employer for 
dependent care assistance to an em ployee.

(3) E m ployee.— The term "em ployee”  includes, 
for any year, an individual who is an employee 
within the meaning o f  section -101(c)(1) (relating to 
self-employed individuals).

(4) E m ployer.— An individual w ho owns the en­
tire interest in an unincorporated trade or busi­
ness shall be treated as his own employer, h  
partnership shall be treated as the em ployer o f  
each partner who is an em ployee within the mean­
ing o f paragraph (3).

(а) A ttribution  rules.—
(A ) O w nership  o f  s tock .— Ownership o f 

stock in a corporation shall be determined in 
accordance with the rules provided under sub­
sections (d) and (e) o f  section 1503 (without 
regard to section 1563(e)(3)(C)).

(B ) Interest in u n in corp ora ted  trade or  
bu sin ess— The interest o f  an em ployee in a 
trade or business which is not incorporated 
shall be determined in accordance with regula­
tions prescribed by the Secretary, which shall 
be based on principles similar to the principles 
which apply in the case o f  subparagraph (A).

(б) U tilization  test n ot ap p licab le .— A  depend­
ent care assistance program  shall not be held or 
considered to fail to m eet any requirem ents o f  
subsection (d) m erely because o f  utilization rates 
for the d ifferent types o f  assistance made avail­
able under the program .

(7) D isa llow ance o f  exclu ded  am ounts as 
credit or  d edu ction .— N o deduction or credit shall 
be allowed to the em ployee under any other sec­
tion o f  this chapter for  any am ount excluded from 
the gross income o f  the em ployee by reason o f  
this section.

(Added Pub.L. 97-34. Title I, § 124(e)(1), Aug. 13, 1981, 95 
Stat. 198, and amended Pub.L. 97-448, Title I, § 101(e), 
Jan. 12, 1983, 90 Stat. 23G6* Pub.L. 98-309, Title IV,
)  474(r)(C), July 18, 1984, 98 Stat. 839.)

Ed ito ria l V r 'a s

P r io r  P rov is ion*. A  p r io r  sec lio n  120 w j \  renum bered w <u»n IV ) o f 

!hl\ Ikllc

f
§ 130.  Certain personal in jury liability as­

signments

(a )  In general.— Any amount received for agree­
ing to a qualified assignm ent shall not be included 
in g ross income to the extent that such amount does 
not exceed the aggregate  cost o f  any qualified 
funding assets.

(b )  Treatm ent o f  qualified  fu n d in g  asset— In 
the case o f  any qualified funding asset—

(1 ) the basis o f  such asset shall be reduced by 
the am ount excluded from  gross income under 
subsection (a) by reason o f  the purchase o f  such 
asset, and

(2 )  any gain recognized on a disposition o f  such 
asset shall be treated as ordinary income.

( c )  Q ualified  assignm ent.— For purposes o f  this 
section, the term "qualified assignm ent”  means any 
assignm ent o f  a liability to make periodic payments 
as dam ages (w hether by suit or agreement) on 
account o f  personal injury or sickness—

(1 ) if the assignee assum es such liability from 
a person wtio is a party to the suit or agreement, 
and

(2 ) if—
(A ) such periodic payments are fixed and 

determinable as to am ount and time o f  pay­
ment,

(B ) such periodic paym ents cannot be accel- ^  
erated, deferred, increased, or decreased by the 
recipient o f  such payments,

(C ) the assignee does not provide to the re- 
cipient o f  such payments rights against the 
assignee which are greater than those o f a 
general creditor,

(D ) the assignee's obligation on account o f  '' 
the personal injuries or sickness is no greater 
than the obligation o f  the person who assigned 
the liability, and

(E ) su i  periodic payments are excludable x  
from  the gross income o f  the recipient under 
section 104(a)(2).

Effective Date of 1984 Amendment. Amt ldmcnl by section 474(r)(o) ( d )  Q ualified  funding  asset. t o r  purpOS o f
Pub L. ng-369 applicable lo taxable years beginning after Dec. 31, this Section, the term "qualified funding USIICt 

and to carrybacks from such years, pursuant 10 si .tion 475(a) o f means any annuity contract issued by a company
Pub l  98-369. licenseo to do business as an insurance company

Effective Dare. Section 124(0 or p ' v. 97-34 provided that this under the laws o f  any State, or  any obligator, o f  the
section is applicable lo taxable years b. ing after Dec. 31, 1981. United States, if—
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(1) such annuity contract or obligation is used 
by the assignee to fund periodic payments under 
any qualified assignm ent,

(2) the periods o f  the payments under the an­
nuity contract or obligation are reasonably relat­
ed to the periodic paym ents under the qualified 
assignment, and the am ount o f  any such payment 
under the contract or  obligation does not exceed 
the periodic paym ent to which it relates,

(3) such annuity contract or obligation is desig ­
nated by the taxpayer (in such manner as the 
Secretary shall by regulations prescribe) as being 
token into account under this section with respect 
to such qualified assignm ent, and

(4 ) such annuity contract or obligation is pur­
chased by the taxpayer not more than 60 days 
before  the date o f  the qualified assignment and 
not later than 60 days after the date o f  such 
assignment.

(Added Pub.L. 97-173, Title I, § 101(b)(1). Jan. 12.1983, 96 
Stat. 2605.) —

Ed ito r ia l N o tes

Effective Dale. Section 101(c) o f Pub.L. 97-473 provided that this 
seclion snail apply 10 taxable years ending aficr December 31, 1982.

§ 1 3 1 .  Certain foster care payments

(u) Genet al rule.— G ross income shall not include 
am ounts received by a foster parent during the 
taxable year as qualified foster care payments.

(b ) Q ualified  foster care paym ent defined.— For
purposes o f  this section—

(1 ) In general.— The term “ qualified foster 
care paym ent" means any amount—

(A ) which is paid by a State or political subdi­
vision thereof or  by a child-placing agency 
which is described in section 501(c)(3) and ex­
empt from  tax under section 501(a), and

(B ) which is—
(i)  paid to reim burse the foster parent for 

the expenses o f  caring for  a qualified foster 
child in the foster  parent’s home, or

(ii)  a d ifficu lty  o f  care payment.

(2 ) Q ualified  foster ch ild .— The term "quali­
fied foster child”  means any individual who—

(A ) has not attained age 19, and
(B ) is living in a foster  family home in which 

such individual was placed by—
(i)  an agency o f  a State or political subdivi­

sion thereof, or

fii l  an organization which is licensed by a 
State (or political subdivision thereof) as a 
child-placing agency and which is described in 
section 501(c)(3) and exem pt from tax under 
section 501(a).

(c )  D ifficu lty  o f  c a r e  p a ym en ts .—For purposes 
o f  this section—

(1) D ifficu lty  n f care payments.—The term 
“ difficu lty o f  care paym ents" means payments to 
individuals which are not described in subsection
(b)(l)(B)(i), and which—

(A ) are com pensation fo r  providing th-* addi­
tional care o f  a qualified foster  child which is— 

/  ( i)  required by reason o f  a physical, men­
tal, or emotional handicap o f  such child with 
respect to which the State has determined 
that there is a need fo r  additional compensa­
tion, and

(ii)  provided in the home o f  the foster par­
ent. and
(II) are designated by the payor as compen­

sation described in subparagraph (A).
(2 ) L im itation  based on  num ber o f  children. 

— In the case o f  any foster home, difficulty o f  
care payments for  any period to which such pay- 
met ts relate shall not be excludable from gross 
income under subsection (a) to the extent such 
paym ents are made for  more than 10 qualified 
foster children.

(Added Pub.L. 97-473, Title I, § 102(a), Jan, 14, 1983, 96 
Stat. 2600.)

Ed ito ria l N otes
Effective Date. Section 102(c) o f Pub.L. 97-173 provided that this 

section shall apply lo taxable years beginning after December 31. (978

§ 132 .  Certain fringe benefits

(a ) E xclusion  from  gross in com e.— Gross in­
co m e  shall not include any fringe benefit which 
qualifies as a—

(1) no-additional-cost service,
(2 ) qualified em ployee discount,
(3 ) working condition fringe, or
(4 ) de minimis fringe.

(b )  N o-additiona l-cost serv ice defined.— For 
pu rposes o f  this section, the term "no-additional- 
c o s t  serv ice” means any service provided by an 
em p loyer to an em ployee for use by suclt employee 
i f—

(1 ) such service is o ffered  for  sale to custom­
ers in the ordinary course o f  the line o f  business

o f  the e/t; 
ing servir 
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LANDGRAF
Cite a s ,-152 A.2d 713

by the jury  o f  the seriousness o f  the crime, 
and ultimately by the ju d g e  in setting sen­
tence where the punishment may then fit 
the crime.

Accordingly, the court finds that it is not 
necessary for defendant to have prior 
knowledge that the stolen purse contained 
C.D.S. for him to be convicted o f  theft o f 
C.D.S. pursuant to N.J.S.A. 2C :20-3  a. The 
ju ry  will therefore be instructed as follows: 

!n  your deliberations you are further in­
structed that it is not necessary for  the 
State to prove that the defendant had 
prior knowledge that the victim ’s purse 
contained C.D.S. in order for you to con­
vict him o f  a theft o f  the C.D.S.

186 N.J.Super. 381 

Johanna M arie LAN D G RA F, an infant, by 
herguardian  ad litem, John LAN DGRAF, 
and John Landgraf and M uri-Jean Lind- 
gTaf, individually, P laintiffs,

v,

Joh n  William Henry G LASSER, M.D., El- 
lezer Roncn, M.D., W illiam  J. Muster, 
J r „  M.D., and Valley H ospital, individu­
ally, severally a n d /or  jointly, D efend­
ants.

Superior Court o f  N ew  Jersey,
Law Division, Bergen County,

Decided Sept. 17, 1982.

Attorney applied for approval o f  attor- 
fee in excess o f  contingent fee provided 
in retainer agreement and allowable 

rule o f  court governing contingent 
The Superior Court, Law Division, 

County, Simpson, A. J. S. C., held 
inasmuch as medical malpractice panel 
in determination as to malpractice, at- 

was also physician, and written re­
contained standard provision rcserv- 

attorney’s right to apply for additional

v. G L A S S E R  N .J . 7 1 3
(NJ.Super.L 1982)
fee, request for  increase in fee  from  10*7 to 
20% o f  recovered amount was reasonable.

O rder accordingly.

1. A tto rn e y  and Client c =  148(3)
S ecrecy  provisions o f  in camera provi­

sion o f  statute governing professional medi­
cal liability  in malpractice actions are not 
intended to  preclude reference thereto by 
assignm ent judge in determ ining reasona­
ble fee pursuant to rule o f  court gover ,ig 
contingent fees. R. 1:21—7(f); R. 4:21-7.

2. A ttorn ey  and Client c=> 148(3)
Skill and ability o f  such lawyer doctor 

were fa ctors supjmrting reasonableness o f  
increased fe e  in medical malpractice action, 
even though dual qualification might have 
permitted attorney to develop case in less 
time than law yer without medical training. 
R. 1:21 -7 ( f ) .

3. A ttorn ey  and Client c =  148(3)
A lth ough  parents o f  infant p la in tiff 

who brou gh t medical malpractice action re­
lied on fee  schedule proviced by rules o f  
court that was incorporated in retainer 
agreement, where written retainer agree­
ment also contained standard provision re­
serving a ttorn ey ’s right to apply for  addi­
tional fees pursuant to rule govern ing  con­
tingent fees, fee was already discounted to 
present value by calculation on net recovery 
based upon present cost o f  deferred annuity 
and balloon payments, and attorney who 
brought action  was also physician, request 
for increase in allowable attorney fees from  
10% to 20% w as reasonable. R. 1:21- 7(c, d,
f). '

Kenneth A . Anderson, Englewood, for  
plaintiffs (G oldsm ith & Tabak, Englewood, 
attorneys).

Jeffrey  A . Lester, Hackensack, guardian 
ad litem, fo r  Johanna Marie Landgraf (filed 
a report o f  guardian ad litem respecting 
proposed settlem ent). '

No appearance was required on behalf o f  
any o f  the rem aining parties.
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SIMPSON, A.J.S.C.

This is an application under R. 1:21—7(f) 
for  approval o f  an attorney’s fee in excess 
or the contingent fee  provided for in the 
retainer agreem ent and allowable under R. 
1:21—7(c). The request is for an increase o f  
the 10% otherwise allowable under R. 1:21— 
7(c)(6) as to recovery over $250,000, to 20%, 
relying upon Merendino v. F.M.C., 181 N.J. 
Super. 503, 438 A.2d 365 (Law Div.1981).

The trial ju dge approved a structured 
settlem ent for  the benefit o f  an in fant 
plaintiff, as well as reimbursement to the 
parents for $16,500 expenses, disbursements 
by counsel totalling $8,812.36, and a guardi­
an ad litem  fee  o f  $772.50. The child, J o ­
hanna Marie Landgraf, was born Decem ber 
30, 1976, is severely brain damaged, and is 
totally incapable o f  caring for herself. A  
medical malpractice action was commenced 
against an obstetrician, an anesthesiologist 
and a pediatrician. The anesthesiologist 
was uninsured, but ultimately contribute J 
$100,000 o f  the settlement. The same in­
surance carrier covered the other two d oc ­
tors, with the policy limits being $1,000,000 
fo r  the obstetrician and $500,000 for the 
pediatrician. The difficulties o f  the case 
are apparent from  the findings o f the R. 
4:21 medical malpractice panel. A unani­
mous disposition would have been admissi­
ble at trial pursuant to R. 4:21-5(e). T w o 
panelists determined that, as to one claim 
o f  malpractice, the obstetrician and anes­
thesiologist deviated from  accepted stan­
dards o f medical practice which was a prox­
imate cause o f  the brain injury; but the 
third panelist disagreed. The panel unani­
mously rejected all other claims o f mal­
practice, except that as to one claim against 
the pediatrician they unanimously found 
deviation from  accepted standards but that 
such deviation was not a proxim ate cause o f  
any injury to the infant.

The case was settled with the aid o f the 
trial judge on the day o f  trial and after a 
full day's negotiations. The terms were 
$250,000 cash, $40,000 a year for the life o f

1. The present cost of future annuity and lump 
sum payments are the recovery figures to be 
utilized for contingent fee calculation purposes.

the child with a ten-year guarantee, and 
$100,000 lump sum at the end o f  ten years. 
For fee purposes the settlem ent may be 
summarized as follows:

Cash
Cost 1 of $40,000 a year annuity 
Cost1 of $100,000 lump sum payable in 

ten years

$250,000.00

3S.?42f»

Gross Rffgrvgate recovery 
Less: disbursements

$568,500 09 
fl.81226

Net sum recovered (R. l:21-7(d)j $*>v3,6'l7

The allowable and requested fee culeul.i-
tions are: 
R. 1:21 -7(c) % On Allowable Requi «l»d
(1) Limited by (7) 25 $ 1,000.00 $ 250.00 $ 250 W
(2) Limited by (7) 25 2,000.00 500.00 500 m
(3) Limited by (7) 25 47.000.00 11.750.00 11.750 ou
(4) 25 50,000.00 12,500.00 12.500 U)
(5) 20 150,000.00 30,000.00 30.000
(6) 10 200,637.64 30,96̂ .76 61,937 53

$559,087.64 $85,968.76 $116,537.53

[1] For attorney fee  purposes, this case 
is similar to three other situations where 
increase o f  R. 1:21—7(c)(6) allowances front 
10% to 20% were approved. Merendino. 
supra; Pacillo v. Harris, 182 N.J.Super. 322. 
440 A.2d 1168 (L aw  Div.1982); Tobias v. 
Autorc, 182 N.J.Supcr. 328, 440 A.2d 1171 
(Law  Div.1982). In addition, the split R. 
4:21 panel determination as to malpractice 
is a factor supporting allowance o f  the re­
quested increase in attorney’s fee. R. 1:21 
7 (f); DR 2—106(A)(1). The secrecy provi­
sions o f R. 4 :21-7 are not intended to pre­
clude reference thereto by an assignment 
ju dge  determining a reasonable fee pursu­
ant to R. 1:21—7(f).

[2] T w o other aspects o f  the present 
case require consideration. This was a dif­
ficult medical malpractice case that was 
fully prepared for trial by an attorney wit" 
is also a physician. Although it was sug­
gested that this dual qualification might 
have permitted plaintiff’s attorney to devel­
op the case in less Lime than a lawyer 
without medical training, the skill and abili­
ty o f  such a lawyer-doctor arc factors suit- 
porting the reasonableness o f  the increased

Merendino v. F.M.C., supra at 509, 438 A 2d 
365.
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ST A T E  v.
Cite as, 452 ,V2d7l3

fee. DR 2—10G<A)( 1) and (7), Additionally, 
the parents o f  the infant p la in tiff ob ject to 
the increased fee application despite their 
complete satisfaction with the settlement.

[3] The objections o f  the parents are 
understandable, Although the written re­
tainer agreement contains the standard pro­
vision reserving the attorney’s right to ap­
ply for an additional fee  pursuant to R. 
1 :2 1 -7 (0 , they relied upon the R. 1:21—7(c) 
ichedule incorporated in the retainer. They 
also suggested that the fee  should be 
"structured" since the settlem ent was— but 
this overlooks the fact that the fee has 
already been discounted to present value by 
calculation on the net recovery based upon 
the present cost o f  the deferred annuity and 
“ balloon”  payments. In virtually all cases, 
it is impossible fo r  lay persons to make an 
informed judgm ent as to the reasonableness 
of an attorney’s contingent fee. T o sa fe­
guard against the possibility o f  such a fee 
improperly a ffectin g  the outcom e o f  settle­
ment negotiations, the N ew  Jersey Su­
preme Court has limited R. 1:21—7(f) appli­
cations to the assignment judge. Under all 
the circumstances o f  this case, I am satis­
fied that the requested increase is reasona­
ble and a total fee  o f  $116,937.53 is ap­
proved.

An appropriate order should he submitted 
pursuant to R. 4:42-1.

■V?.

S.K# •

A ; . 
% .

w

8S r  1.

186 N.J.Super. 386 

STATE o f  New Jersey, P la in tiff, 

v.

John G ARCIA, D efendant.

Superior Court o f  New Jersey, 
Law Division, Hudson County.

Decided Oct. 4, 1982.

A fter defendant pled guilty to third-de- 
P e e  burglary but before sentencing, the

^  The disposition o f tw o com p la in ts dow nr rad- 
is i-t c*’ a ree  "n on ind ic tab le " o ffen ses is no :

indicated in the p resentence repo rt. Those

G ARC IA N .J . 7 1 5
(N J.Supcr.L . 1982)
Superior Court, Law Division, Hudson 
County, Stern, J.S.C., held that under stat­
ute presuming that first offentler convicted 
o f  o ffen se other than crime o f  first or 
second degree should not be imprisoned and 
explicitly excluding from  benefit o f  the pre­
sumption any person who has previously 
been convicted o f  offense, prior uncoun­
selled conviction for nonindictable offen se 
did not constitute prior offen se so as to 
make presumption inapplicable.

Order accordingly.

Criminal Law c = l2 0 2 ( l)
Under statute creating presumption 

that first offender convicted o f  offense oth­
er than crime o f first or second degree 
should not be imprisoned and explicitly ex ­
cluding from  benefit o f  presumption any 
person who has previously been convicted o f  
offense, prior uncounselled conviction for 
nonindictable offense did not constitute pri­
or offen se so as to make presumption inap­
plicable. N.J.S.A. 2C:44-1, subd. e.

Genise Teich, Asst. Prosecutor, for plain­
t iff  (Harold J. Ruvoldt.^Ir., Hudson County 
Prosecutor, attorney).

Thomas Kilcoyne, Asst. Deputy Public 
Defender, for defendant (Joseph if. Rodri­
guez, Public Defender, attorney).

STERN, J. S. C.

Defendant has pled guilty to third degree 
burglary, N.J.S.A. 2C :18-2, and is awaiting 
sentencing. He has been convicted o f  one 
or more nonindictable o ffe n s e s 1 but has 
never been convicted o f  a crime. The ques­
tion for consideration is whether the "p re­
sumption”  againsi imprisonment applies 
when defendant's prior convictions are only 
for nonindictable offenses which may have 
followed disposition without the assistance 
o f  counsel.

N.J.S.A. 2C :44 -l(c) provides:

m atte rs w ill be the sub ject o f a further repo rt
from  the p robation  departm ent be fo re  sentenc­
in g



MERENDINO v. FMC CORP.
Cite as. NJ.Supcr.L., 438 A.2d 303
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[12] During this period o f  time, which 
was between October 14, 1980 and Decem ­
ber 15, 1980, Burroughs was a member o f  
the statutorily protected class and entitled 
to a request for an extension if one was to 
be made. Any other conclusion would give 
Board the discretion to elim inate all bidders 
but its favorite, then g ive this bidder a>. 
extension which would work to the bidder’s 
benefit in a number o f  ways.

in this case the benefit becom es obvious. 
Honeywell had a problem w it ',1 the 90-day 
delivery schedule. On D ecem ber 15, 1980 it 
did not have the equipm ent. However, it 
readily admits that it is now  in possession 
o f  the necessary equipm ent and that it be­
cam e available during the unilaterally e x ­
tended period o f  time.

N othing in the specifications remotely 
suggests that b idden  should state how long 
their bids were effective  and that Board 
may possibly utilize such criteria in award­
ing the bid. Certainly, a bidder may volun­
tarily set a time limitation on ' ,s bid; how­
ever, this voluntary limitation, which is in 
excess o f  the statutory GO-day period, can­
not be utilized to the benefit o f  that bidder 
unless the contracting unit has given the 
same opportunity to all bidders at the time 
o f  the original advertisem ent for bids. 
Otherwise, Honeywell would be placed in 
the position o f  a legislator creating laws for 
its own benefit. A  d ifferent interpretation 
would do violence to the legislative pur­
poses and judicial policy o f  this State.

As Justice Francis stated and has often  
been quoted as stating in Hillside Twp. v. 
Sternin, 25 N.J. 317, 136 A.2d 265 (1957): 

In this field it is better to leave the door 
tightly closed than to perm it it to be ajar, 
thus necessitating foreverm ore in such 
cases speculation as to whether or not it 
was purposely left that way. [at 326, 136 
A .2d 265]

T o open the door, as requested by Honey­
well, by loosely construing and violently 
stretching the intentions o f  tho Legislature 
as expressed by unambiguous words and 
phrases, would clearly g ive too much discre­
tion to Board. It would also create the 
possibility o f  favoritism, improvidence, e x ­
travagance and corruption.

Both bidders for  this reason, and for all 
o f  the reasons heretofore expressed, are 
declared ineligible and both motions for 
partial summary judgm ent are granted. 
Board is hereby permitted to readvertise 
for bids.

£  KEYNUMB[RSfST£M > y yVvw^vw-V

181 N .J.Super. 503 

R ose Ann M EREN DIN O, A dm inistratrix 
Ad Prosequendum  o f  the Estate c f  J o ­
seph M erendino, Jr., and General A d ­
ministratrix o f  the Estate o f  Joseph 
M erendino, Jr., P laintiff,

v.

FMC C O R PO R A TIO N , W ayne M anufac­
turing Com pany, Inc. and N orth Jersey
Equipm ent Com pany, Inc., D efendants.

•
Superior Court o f  New Jersey,
Law Division, Bergen County.

Decided Nov. 6, 1981.

Application was filed for approval o f  
ai.torney fees in wrongful death action in 
excess o f  contingent fee provided for in 
retainer agreem ent or allowable pursuant 
to rule. The Superior Court, Law Division, 
Bergen County, Simpson, A. J. S. C., held 
that: (1) multiplier to be U3ed in determ in­
ing fee was the lower multiplier as between 
those set forth in retainer agreem ent and 
those provided in the rule itself; (2) proper 
base figure to which percentage multiplier 
should be applied was the “ cost" o f  settle­
ment which was part in cash and part by 
purchase o f  annuities; and (3) in light o f  
excellent settlement achieved, ten percent 
attorney fee  as to amounts recovered over 
$250,000 as provided in rule was inadequate, 
and award would be increased to allow 20% 
on all amounts recovered over $100,000.

So ordered.
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1. A ttorney and Client c=»147
Since infant’s share in w rongful death 

recovery was directly involved in applica­
tion for approval o f  attorney fees in excess 
o f  contingent fee provided for in retainer 
agreem ent or allowable pursuant to -ule, 
concurrences by guardian ad litem and i,y 
the widow were not controlling. R. 1:21- 
7(c, f).

2. A ttorney and Client c=>147
T w enty-five percent fee limitation on 

first ?50,000 o f  recovery in the case o f  an 
infant, pursuant to rule govern ing  contin­
gent fees, was not applicable in case where 
the class o f  beneficiaries in w rongfu l death 
action included both adult- and infants. R. 
1:21-7(c)(7),

3. A ttorney and Client <^147
In determ ining maximum fee allowable 

under contingent fee rule, the lower multi­
pliers, as between those set forth  in retainer 
agreem ent and those provided by rule itself, 
were applicaKe. R. l :2 1 -7 (c , e).

4. A ttorney and Client c=»147
Proper base or "recovery " figure to 

which percentage multipliers should be ap­
plied in detei nining attorney fee under 
contingent fee rule was the cost o f  settle­
ment, which was paid part in cash and part 
by purchase o f  annuities, representing the 
actual present value o f  the settlem ent, rath­
er than a "va lue" o f  the settlem ent based 
on assumption o f  8.5% rate or interest re­
turn. R. 1:21—7(c).

5. A ttorney and Client <^»147
In light o f  excellent settlem ent obtain­

ed, ten percent attorney fee as to amounts 
recovered over $250,000 as provided in rule 
concerning contingent fees was inadequate, 
rnd award would be increased to allow 20% 
on all amounts recovered over $100,000. R. 
1.21-7(c)(6).

Alar. Y. Mcdvin, Newark, for plaintiff 
(H orowitz, Bross, Sinins, Imperial & Med- 
vin, Newark, attorneys).

Paul L. Potenza, New M ilford, guardian 
ad litem for Justine M erendino, filed a re­

port as guardian ad litem respecting pro­
posed settlement.

No appearance was required on behalf o f  
any o f  the remaining parties.

SIM PSON, A. J. S. C.

This is an application under R. 1:21—7(f) 
for approval o f  an attorney’s fee  in excess 
o f  the contingent fee provided for in the 
retainer agreement or allowable pursuant 
to R. l:21 -7fe). Tin. retainer and rule 
schedule are identical, e x c t -t  the retainer 
only provides for 33‘/a% o f  the first $3,000 
recovered while the rule permits up to 50% 
on the first $1,000 and 40% on the next 
$2,000. P la intiff’3 counsel seeks a fee  o f  
$103,001.25 and asserts that $81,293.55 is 
allowable under R. 1:21-7. I find that $73,- 
495.80 is allowable under the cited rule, but 
determine pursuant to R. 1:21—7(f) that 
$87,824.93 is a reasonable fee in light o f  all 
the circumstances.

Plaintiff is the administratrix ad prose­
quendum and general administratrix o f  the 
estate o f  Joseph Merendino, »Jr., her hus­
band, who died March 21, 1979 while oper­
ating a street sweeper as an em ployee o f  
the City o f  Garfield. The widow, Rose Ann 
Merendino, was born Septem ber 3, 1947 and 
the only child, Justine, was born February 
27, 1969. W orkers’ compensation death 
benefits under N.J.S.A. 34:15-13, and based 
upon decedent’s weekly wages o f $167.69, 
are $92.20 for 419 weeks until Justine is 18 
and then $84.10 fo " an additional 31 weeks. 
The 450 weeks total compensation would be 
$41,238,90, and since this is less than the 
settlement o f  the third-party w rongful 
death claim (the first $50,000 o f  which is 
subject to counsel fees o f  at least 33'/a% 
under the retainer or R. 1:21—7(c)), rne- 
third thereof or $13,746.30 is the em ployer’s 
obligation under N.J.S.A. 34:15—10 for its 
pro rata share o f  the attorney’s fee. Owens 
v. C. & R. Waste Material, 76 N.J. 584, 388
A.2d 977 (1978). W orker’s compensation 
paid to date totals $12,736.00, so that Rose 
Ann Merendino is now entitled to  $1,010.30 
plus $200 litigation costs. N.J.S.A. 34:15— 
40(e). Depending upon future contingen­
cies, the widow may be entitled after the

450 weeks to further u 
the em ployer (or carri- 
tional pro rata share 
not exceeding 33'A% 
payments otherwise • 
S.A. 34:15—10(e) a 
lute maximum, o f com
824.93 herein allowed 
third-party action (in< 
calculated as abov '' fo 

The trial ju dge han 
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proposed "structured 
cation between the v. 
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ney’s fees and litigal 
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ginning with $11,92 
6% a year, compou 
years certain. Appe 
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final payment is $48 
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years when she will 
o f  age, in the amoc 
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vivorship provisions 
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period ic payments 
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con tracts . The p>
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450 weeks to furlner weekly payments from 
the em ployer (or carrier) representing addi­
tional pro rata share o f  the attorney’s fee 
not exceeding 33Vi% o f  additional weekly 
payments otherwise due pursuant to N.J.
S.A. 34:15-40(e) and 34:15—13(j). The abso­
lute maximum, o f  course, would be the $87,-
824.93 herein allowed as a counsel fee in the 
third-party action (including the $13,746.30 
calculated as above for the first 450 weeks).

The 'ria l ju dge handling the products lia­
bility-w rongful death action approved a 
proposed "structured" settlem ent, and allo­
cation between the widow and child pursu­
ant to N.J.S.A. 2A :31-4 , as follows:

1. $210,000 cash "up  fron t" to the wid­
ow, Rose Ann Merendino, from  which attor­
ney's fees and litigation expenses arc to be 
paid.

2. Annuul payments to the widow, be­
ginning with $11,928.00 and increasing at 
6% a year, compounded annually, for 25 
years certain. Appendix A schedules these 
payments and the cum ulative totals. The 
final payment is $18,295.76 and the cumula­
tive total i- $654,424.66. _______

3. Five annual payments to the daugh­
ter, Justine Merendino, beginning in six 
years when she will be ju st under 18 years 
o f  age, in the amounts o f  $11,000, $12,000, 
$13,000, $14,000 and $22,000. The grand 
total is $72,000.

The annual payments to the widow and 
child are guaranteed, with appropriate sur­
vivorship provisions, and the trial judge had 
the benefit o f  a guardian ad litem report 
essentially concurring in the settlem ent pro­
visions. For purposes o f  trial, plaintiff's 
expert econom ist had prepared an "A p ­
praisal o f  Econom ic Loss”  due to the death 
o f  Mr, Merendino which, discounted to 
present value, was asserted to be $343,647. 
Tcnore v. Nu Car Carriers, 67 N.J^AGG, 474, 
341 A.2d 613 (1975). For purposes o f  SeU.lt;- 
ment, trial court approval thereof, and this 
application for  counsel fees in excess o f  the 
amount allowable under R. l :2 1 -7 (c ), plain­

1. O ne  o f  l l ie  d e fend an ts  is o b lig a te d  to  m ake  a ll 
p e riod ic  p aym en ts  to  R o se  A nn  and  Ju stin e  
M erend in o . S a id  d e fend an t ow n s  th e  annu ity  
c on tra c ts . T he  pe riod ic  p aym en ts  a re  there-

tiff's  attorney retained a "m ediator and 
negotiator," one Daniel Beilin, president o f  
Litigation Support Corporation. Beilin’s 
opinion was that the "value o f  the settle­
ment could be conservatively stated as 
$472,722," calculated as follow s:

Cash $210,000
Value at 8.5% net rate of return 

for Justine Merendino payments 36,738 
Value, at same rate, for Rose Ann 

Merendino payments 225,93-1

Total $472,722

Litigation Support Corporation apparent­
ly was also instrumental in obtaining insur­
ance company funding o f  the annuities on a 
basis that makes the proceeds payable to 
Rose Ann and Justine Merendino without 
any federal income taxation thereon.1 The 
cost to defendant o f  the annuities, however, 
was less than Beilin's valuations, so that the 
actual present cost o f  the package is:

Cash $210,000
Cost o f  Justine M erendino A nnu ity  29 ,622 
C ost o f Rose Ann M erendino A nnu ity  159,938

T o ta l $399,600
Although no trial or appeal was required, 

and no novel questions o f  law appear to 
have been involved, this case resulted in an 
excellent recovery for the widow and minor 
child o f  decedent. The im aginative blend­
ing o f  cash and annuities, on an a fter-lax  
basis and capitalizing on the pow er o f  com ­
pound interest, places the case, for attorney 
fee purposes, som ewhere between the situa­
tions in Murphy v. Mooresville Mills, 132 
N.J.Super. 197, 333 A.2d 273 (App.Div.1975), 
certif. den. 68 N.J. 156, 343 A.2d 444 (1975), 
and Bolle v, Community Memorial Hospital, 

<5 N.J.Super. 59.°, 368 A.2d 935 (App.Div. 
1976), certif. den. 74 N.J. 275, 377 A.2d 679 
(1977). When an attorney considers the fee 
permitted by R. 1:21—7(c) to be inadequate, 
he may seek app^ val by the assignment 
judge “ o f  a reasonable fee in light o f  all the 
circumstances." R. 1:21-7 (f). Pursuant to 
R. 1:21—7(e) all contingent fees must con­

tort' fully exc ludab le , for federal income la x  
purposes, Irom gross income. I.R .C . 
$ 1 01 (a )(2 ); Trcas. Rt'ps. *> 1.104 1 (c ); Rev. 
Rulinps 79  2 20  and 79  313.
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form to DR 2-106 (A ) that include, in perti­
nent part, as "guides in determ ining the 
reasonableness o f  a fee".

(1) The time and labor required, the nov­
elty and difficu lty  o f  the questions 
involved, and the skill requisite to 
perlorm  the legal services properly.

(4) Tht amount involved and tho results 
obtained.

(7) The experience, reputation, and abili­
ty o f  the lawyer or lawyers perform ­
ing the services.

[1 ,2 ] The trial ju dge approved the set­
tlement on the basis o f  the above-described 
annuities and an indicated distribution o f 
$100,000 o f the $210,000 "up fron t" money 
to Rose Ann Merendino. P laintiffs’ counsel 
requests the balance o f  $110,000 for  counsel 
fees and all disbursements, including the 
guardian ad litem's fee and costs. Dis­
bursements were $-1,459.45 and the trial 
judge allowed the guardian ad litem an 
$1,800 fee plus disbursements o f  $-19.30. 
These items total $6,308.75; hence the re­
quested counsel fee is $103,691.25. It was 
agreed, however, thal any reduction o f  this 
requested counsel fee would inure to the 
benefit o f  Justine Merendino. A t a hearing 
before me Mrs. Merendino testified that her 
attorneys did an outstanding job , she was 
very satisfied, and she and her brother (also 
a New Jersey attorney) beljgved the attor­
neys deserved the requested fee. The 
guardian ad litem did not oppose the fee 
application cither. Since the infant's share 
is directly involved, these concurrences are 
not controlling. Murphy v. Mooresville 
Mills, supra at 200, 333 A.2d 273. The 25% 
fee limitation on the first $50,000 recovery 
in the case o f  an infant, pursuant to R. 
l:21 -7 (c){7 ), is not applicable in a case such 
as this, however, where the class o f  benefi­
ciaries in a w rongful death action includes 
both adults and infants. McMullen v. 

R.l:21-7(c) %

(1 )  -  R e ta ine r ag reem ent 33 ' / j

(2 )  -  R e ta ine r ag reem en t 33  Va
(3 )  -  R u le  33 Vs

Maryland Cas. Co., 127 N J.Supcr. 231, 239, 
317 A .2d 75 (App.Div.1974), a f f ’d 67 N.J. 
416, 341 A.2d 334 (1975).

[3 ,4 ] In determ ining the maximum fee 
allowable under R. 1:21—7(c) the first ques­
tion is the multipliers to be used— those set 
forth in the retainer agreem ent or those 
provided by the rule itself. In view o f  R. 
1:21—7(e), the lower multipliers are applica­
ble— but the d ifferences are only as to the 
first $3,000 recovered and in this case the 
difference is tie minimis.

The second and more im portant question 
is the proper base or "recovery " figure to 
which the percentage multipliers should be 
applied. P laintiffs’ counsel suggests “ val­
ue" o f  $-472,722 as set forth above, rather 
than "cost"  o f  $399,600 as also analyzed 
above. I find that the lower figure is the 
correct one, which represents the actual 
present value o f  the settlem ent. Beilin's 
calculation assumes an 8.5% rate or interest 
return, whereas the cost o f  the annuities 
reflects the actual present value in the m ar­
ketplace. The marketplace cost is the acid 
test in a case like this— with fixed, guaran­
teed, periodic payments not requiring actu­
arial assumptions as to life expectancy or 
survivorship— rather than calculations o f  
"value”  that involve interest rate estimates 
for the future. In addition, presumably 
defendants would be willing to alternative­
ly pay the total cash cost o f  the package, or 
$399,600, to plaintiffs now— since they are 
presently expending such total to plaintiffs 
and the annuity underwriter. From this 
figure disbursements o f  $6,308.75, as set 
forth above, are deducted pursuant to R. 
l:21 -7 (d ), leaving an aggregate sum o f  re­
covery o f  $393,291.25 upon which to calcu­
late the contingent fee.

Applying the retainer agreem ent percent­
age to the first $3,000 and the R. 1:21—7(c) 
percentages to the rest o f  the $393,291,25 
results in the follow ing initial calculation o f  
allowable counsel fees:

On Fee '
$ V 1 ,060.00 $ 333.33

*2 ,000 .00 606.67
•17,000.00 15,666.67
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(4 ) -  Ru le
(5 ) -  Ru le
(6 ) -  Ru le

R. 1:21-7(c)

T o ta ls

1 On Fee
25 $  50,000:00 $12,500.00
20 150,000.00 30,000.00
10 143.291.25 14,329.13

$393,291.25 $73,495.80

The difference between pla in tiffs ’ attor­
ney’s calculation o f  $81,293.55 as allowable 
under R. 1:21—7(c) and the court’s calcula­
tion o f  $73,495.80 is largely due to the d if­
ferent bases upon which the multiplications 
are made. In any event, the application is 
under R. 1:21—7(f) for an attorney fee o f  
$103,691.25 plus disbursements o f  $6,308.75 
(including guardian ad litem allowance ami 
costs) for a total o f  $110,000.00.

This presents the third and most impor­
tant question o f  additional allowance, if 
any, to rectify  any inadequacy, as permitted 
under R. 1:21—7(f), in order to provide a 
total “ reasonable fee in light o f  all the 
circumstances." In my view, it is prefera­
ble to  provide such allowance by adjust­
ment o f  one or more o f  the R. 1 :21-7(c) 
percentages rather than an undetailed flat 
figure. This will facilitate future calcula­
tion o f  possible additional payments to Rose 
Ann Merendino by decedent's em ployer (or 
carrier) representing additional pro rata 
share o f  attorney's fee, .as noted above in 
connection with worker's com pensation ben­
efits.

In this case, for  the reasons already stat­
ed and those to be hereafter chronicled, I 
have concluded that the 10% attorney ’s foe 
allowance as to $143,291.25 under R. 1:21- 
7(c)(6) is inadequate and should be in­
creased to 20%. This amounts to an addi­
tional allowance o f  $14,329.13 which, when 
added to the $73,495.80 calculated as above, 
results in a total attorneys’ fee o f  $87,- 
824.93. Disbursements o f  $6,308.75 arc also 
allowable for a total o f  $94,133.68. The 
remaining balance o f  the $210,000 cash pay­
ments is distributable to the infant, Justine

2 . T o  be p laced  in the B e rg en  C o u n ty  S u r r o ­
gate 's In te rm in g le d  A ccoun t, p u rsu a n t to  R
4 :5 7  2 (h ) , u n le ss  o th e rw is e  o rd e re d  hy  the

Merendino, so that the “ up fron t" moneys 
will be distributed as follows:

Rose Ann M erendino $100,000.00
Ju stin e  M erend ino2 15,806.32
Counsel fees and d isbursements 
(inc lud ing  guard ian  a tl l i lcm 
allowance and costs) 94,133.68

Total $210,000.00

[ 5 ]  In it case such as this, with the ex ­
cellent "structured" settlem ent already de­
scribed, the 10% attorney’s fees as to 
amounts recovered over $250,000 provided 
by R. 1:21 —7(c)(6) is inadequate. Contin­
gent fees are an imaginative solution to the 
problem o f  the cost o f  legal services being 
an obstacle to vindication o f  a claim even 
when the p la in tiffs  stakes are very large. 
It is sometimes argued that contingent fees 
are often  exorbitant, but the concept per­
mits quality representation plaintiffs could 
otherwise not afford. By pooling a number 
o f  such claims, the lawyer specializing in 
such matters can reduce the risk o f  loss or 
inadequate return on invested legal serv­
ices. Additionally, the contingent fee com ­
pensates the lawyer for the loan o f  his 
services until the case is won or settled—  
usually a matter o f  years. R. 1:21—7(b) 
always requires that tho client have the 
opportunity to decline a contingent fee ar­
rangement and retain an attorney on the 
basis o f  reasonable value for services ren­
dered. The contingent fee is therefore con­
sensual, with court rule protection against 

‘ overreaching. The remaining problem is to 
structure permissible fees, both generally 
and in specific cases, to try to attain the 
maximum aggregate marginal benefit for 
the client and the attorney. From an eco-

cou rt. Th is accoun t c u rre n t ly  e a rn s  in te rest at 
1 5%  com pounded  d a ily , fo r  an  e ffe c t iv e  an nu a l 
v ie ld  o l 16.'‘. 2 2 %  to  O c tob e r I , 1982 .
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Units o f  Legal E ffo rt  
The vertical axis reflects increasing ex ­

pected recovery due to increasing units o f  
legal e ffo rt  as shown on the horizontal axis. 
The marginal benefit curves show the ex ­
pected value in dollars o f  marginal increas­
es in the number of units o f  legal e ffort. It 
is assumed all units o f  legal e ffort , borne by 
the attorney under a contingent fee con­
tract, cost the same— and are diagrammed 
as MC on the model. The intersecting 
points o f  the attorrey, client, and aggregate 
marginal benefit curves with the attorney 
marginal cost line are significant and la­
belled A, B, and C for  reference. Marginal 
benefit curves are incremental and reflect 
probabilities o f  recovery and risks o f  loss, 
and it is assumed that attorney and client 
marginal evaluations o f  expected value to 
them o f  additional units o f  legal e ffo rt  are 
in a ballpark range o f  reasonable accuracy. 
The vertical dash lines from  points A, B, 
and C, to the horizontal scale enable meas­
urem ent o f  the units o f  legal e ffort expend­
ed at such critical points an 'nit the 
follow ing logical deduction

A. From a self-interest point o f  view , an 
attorney is motivated to expend only 
4 +  units o f  e ffo rt— because the ex ­
pected value to him o f  e ffo rt  past 
that point is less than the cost to him 
o f that effort.

B. From his self-interest point o f  view, 
a client would like an attorney to 
continue expending units o f  legal e f­
fort all the way to 17 or point D — 
continuing beyond point B, since the 
marginal costs o f  additional units o f  
legal e ffo rt  are borne solely by the 
attorney.

C. To maximize the expected value with 
equal weight to the interest o f  both 
the attorney and the client, under a 
contingent fee contract where the at­
torney bears the marginal costs— the 
units o f  legal e ffo rt  should be 12 +  
or the point at which the aggregate 
marginal benefit curve intersects the 
MC line.(

From an ethical point o f  view, it seems 
clear that an attorney should continue legal 
e fforts  at least to point C on the model and 
our contingent fee rules should entourage

such e ffort.5 Tht 
ties in detcrminini 
but it seems cleai 
under R. 1:21—7(c 
amounts recovere 
000 does not enc< 
forts from point 
particularly appc 
federal income ti 
situation (at a 5 
reduce the net fc 
5%. Even taking 
scale that justify 
as amounts reco 
amounts recover' 
best interests o f  
a case such as tl

So ordered.

3 . See g en e ra lly . .*
notn ic  A na ly s is  ■
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nomics point o f  view, the relationship o f tingent fee contracts may be modeled aa
marginal costs and benefits involved in con- follows:
E x p e c t e d  
R e c o v e r y  
in D o l l a r s



proof. (See section 100055.1.) There is 
nothing in the statute to support ap pellan t's^  
contention that the preceding year's corpo­
rate configuration should he the factor uti­
lized in determ ining revenue vehicle mile­
age in the preceding year.3

Appellant argues that any reading o f  the 
statutes, other than its own, avoids the leg­
islative intent hy enabling the District to 
buy out only so much o f an existing system 
as to pul the remainder o f  that existing 

I system ou'sitic o f  the statutory definition. 
However, the Legislature has clearly shown 
by section 100055.1 that it has such an 
intent by providing that the District could 
not establish service until it had completed 
purchase o f  the existing system or any part 
thereof. Clearly, an otherwise “ existing 
system " could fall outside o f  the definition 
as a result o f  a partial purchase. Since 
appellant as it existed in 1973 was not an 
existing system within the statutory defir i- 
tion, there was no restriction imposed upon 
respondent which precluded establishment 
o f  the San Jose— Fremont run. Nothing in 
the A ct prevents competition between the 
District and a system which is not an exist­
ing system as defined in the Act.

In light o f  this conclusion, appellant’s 
other contentions need not be addressed.4 
The judgm ent o f  the trial court is affirm ed.

SCOTT, A cting P. J., and BROWN 
(Judge o f  the Superior Court, assigned by 
the Chairperson o f  the Judicial Council), J., 
concur.

76 Cal.App.3d 509 SAYBLE V.
C ite a s , App., M:

b l l  N tM S tR S * S tE M >

3. H a il th e re  n e v e r been a connec tion  be tw een  
the S an ta  C la ra  D iv is ion  and  the re s t o f  a p p e l­
la n t's  sys tem , pu rch a se  o f  the  S an ta  C la ra  D iv i­
sion  w ou ld  c le a r ly  have sa tis fied  the sta tu te . 
C om pe tit io n  w ith  a p p e lla n t ’ s O ak la n d  D iv is ion  
w ou ld  h ave  been p e rm itted  by  the  s ta tu te  be­
cause  a p p e lla n t w ou ld  n o t have  had  th e  re ­
qu ired  m in im um  o f  40  pe rcen t o f  its revenu e  
m ile s  in S an ta  C la ra  C oun ty .

FE1NMAN 895
! C a l.R p lr .  H95

7 6  C a l.A p p .3 d  5 0 3  
|_Hill SA Y B LE  and Sayble and Raphael, a 

Professional Corporation, P laintiffs 
and Appellants,

v,

Frances FEIN M A N , Defendant 
and Respondent.

Civ. 50732.

Court o f  Appeal, Second District, 
Division 2.

Jan. 4. 1978.

Hearing Denied March 2. 1978.

Attorneys, who represented client in 
wrongful death claim which resulted in set­
tlement for client o f  $200,000 cash payment 
plus life annuity o f  $2,500 per month, com ­
menced declaratory relief action to have 
phrase "28Y /r o f  any money recovered”  in 
contingent fee contract prepared by them 
construed. The Superior Court, Los A nge­
les County. Delbert W ong, J „ entered ju d g ­
ment in favor o f  client’s interpretation o f  
contract, and attorneys appealed. The 
Court o f  Appeal, Beach. J., held that wheth­
er meaning o f phrase "2SVW. o f  any money 
recovered" was clear and precise or was 
ambiguous and uncertain, client's in u .p rc - 
tation that attorneys were entitled to 28'/i% 
o f  life annuity portion o f  settlem ent only as 
she received funds in each monthly install­
ment was correct, rather than attorneys' 
oppressive, inflexible interpretation that 
they were entitled to 28,/) 'r  o f  present cash 
value o f  annuity.

Judgm ent affirm ed.

1. Contracts <5=176(1)
Construction o f  written contract is es­

sentially judicial function to he exercised

4. One o f  ap p e lla n t 's  o th e r c on ten tion s  sh ou ld  
be com m en ted  upon . T h e  t r ia l c ou rt s p e c ific a l­
ly  fo u n d  n o  fra u d  com m itted  by  re sp ond en t, 
and a p p e lla n t con tends th is  w as e r r o r . T he  
ev idence ap p e llan t p rodu ced  did no t e s tab lish  
fra u d  as a m a tte r o f  law . T h e re fo re  w e m ust 
accept the  find ing  o f  the t r ia l c o u rt , as the t r ie r 
o f  fac t, tha t a p p e llan t did no t su sta in  its b u rd en  
o f p ro o f on  th is issue
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according lo generally accepted canons o f  
interpretation.

2. Appeal and Error c= 8 42 (8 )
A review ing court is free to adopt its 

own construction o f  a contractual clause on 
attorney fees, resolving any uncertainties in 
favor o f  a fair and reasonable interpreta­
tion.

3. Appeal and E rror « =  1169(1)
Appellate court must determine that 

trial court’s interpretation o f  written con­
tract is erroneous before it may properly 
reverse a judgm ent.

4. A ttorney and Client o = l l8 (3 )
If meaning o f  phrase "28xh'7o o f  any 

money recovered" in contingent fee em ploy­
ment contract o f  attorneys representing 
client in wrongful death claim was clear 
and precise, rather than am biguous and un­
certain, language o f  contract would be fo l­
lowed. W est’s Ann.Civ.Code, § 1038.

5. Contracts o=> 1SJ
Where one construction would make 

contract unusual and extraordinary and an­
other construction, equally consistent with 
language employed, would make it reasona­
ble, fair, and just, latter construction must 
prevail.

6. Contracts c=> 147(1)
Court o f  Appeal looks to contract itself 

and interprets it so as to give e ffe c t  to 
intent o f parties. W est's Ann.Civ.Code, 
§§  1039, 1043.

7. Attorney and Client 118(1)
In view o f  uncertainty as to what 

would huvc been reasonable intentions o f  
attorneys and client when contingent fee 
contract was made had they anticipated 
that part o f  client’s settlement for her hus­
band’s wrongful death claim would be life 
annuity, words o f  contract were to lie un­
derstood in their ordinary and popular 
sense, rather than in their strict legal mean­
ing, unless there was evidence parties in­
tended lo use words in technical sense or to 
give words special meaning. W est’s Ann. 
Civ,Code, 5 1(M I.

8. Contracts o=113(3)
Court o f  Appeal has neither pow er to 

make for parlies a contractual arrangem ent 
which they themselves did not make nor to 
insert in agreem ent language that appeal­
ing party wishes were there. W est's Ann. 
Code Civ.Froc. § 1858.

9. A ttorney and Client 148(3)
If meaning o f  phrase "2 8 'ATI o f  any 

money recovered" in contingent fee employ­
ment contract prepared by attorneys repre­
senting client was clear and certain, client's 
interpretation that attorneys were entitled 
to 28l/ r l  o f  life annuity portion o f  settle­
ment only as she received funds in each 
monthly installment was correct, rather 
than attorneys' interpretation that they 
were entitled to 28'//< o f  present cash value 
o f  annuity, in that claimant did not recover 
any money from annuity until actually re­
ceiving each monthly payment.

10. A ttorney and Client c = M * (3 )
Even if meaning o f  phras . "281/ / ;  o f 

any money recovered" in cor. ingent, fee 
em ploym ent contract prepared by attorneys 
representing client was ambiguous, client’s 
interpretation that attorneys were entitled 
lo 28'A?f o f  life annuity portion o f  settle­
ment only as she received funds in each 
monthly installment was correct, rather 
than attorneys' interpretation that they 
were entitled to SS'/a'l o f  present cash value 
o f  annuity, in that any uncertainties were 
to lie resolved against oppressive, inflexible 
interpretation o f  attorneys as contract pre­
parers.

11. Attorney and Client c =  148(3)
Attorneys' interpretation that phrase

“ 28V/'f o f  any money recovered”  in contin­
gent fee  contract prepared by them entitled 
them to 2£Vtfc o f  present cash value o f  life 
annuity portion o f  client’s settlem ent for 
her husband’s wrongful death claim was 
unreasonable and absurd, where there was 
every indication client would continue to 
pay attorneys 281/3I*  o f  annuity as she re ­
ceived funds in each monthly installment 
and under attorneys’ interpretation they 
were entitled immediately to 80fr o f  money 
recovered thus far. W est's Ann.Civ.Code.

1638. 16-13.
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Memel, Jacobs, Pierno & Gersh, by Stan­
ley K. Jacobs, Los Angeles, for  plaintiffs 
and appellants.

Tannenbaum, Neiman & Billet by Paul L. 
Stanton, Los Angeles, for defendant and 
respondent.

1 BEACH, Associate Justice.

Hill Sayble and Sayble and Raphael, a 
professional corporation, appeal from a 
judgm ent in favor o f  Frances Fcinman con­
struing the terms o f  payment in a contin­
gent fee retainer agreement between appel­
lant attorneys and respondent client.

FA C T S:

Respondent Frances Fcinman retained 
appellant attorneys to represent her claims 
arising out o f  the w rongful death o f  her 
husband. The parties entered into an attor­
ney retainer agreem ent d r -ftc il by appel­
lants. The contract provides in relevant 
part: ‘ ‘Attornoy(s) shall be paid 28’/irr o f 
any money recovered in this matter . . ."
(Emphasis added.)

Appellants and respondent agree that at 
the Lime o f  the making o f  the contract, 
neither party contem plated a settlement 
other than a lump sum o f  cash. Appellants 
achieved an out-of-court settlement for re­
spondent with a cash payment o f  $200,000, 
plus an annuity o f  $2,500 per month for her 
lifetime. Respond mt's life expectancy at 
the time o f  settlem ent was 46.7 years.

Prior to the acceptance o f  the settlement 
in the w rongful death action, a dispute 
arose between the parties as lo  the amount 
and method o f  payment o f  attorneys’ fees. 
Appellants contend that they were entitled 
immediately to their entire fee as a lump 
sum o f  28'/!) percent o f  the $200,000 paid to 
respondent in cash plus 28Vi percent o f  the 
present cash value o f  the annuity portion o f 
the settlement. Respondent agreed that 
appellants were entitled to 28'/3 percent o f 
the $200,000; but she maintained they were 
entitled to 28’/i  percent o f  the annuity only 
as she received* the funds in each monthly 
installment.

'43 ClIRplr—30

I Pursuant to respondent's authorization |si: 
and direction, the settlem ent o f  the original 
action was consummated w ithout the reso­
lution o f  the dispute. The parties were 
subsequently unable to resolve their dis­
pute, and appellants commenced a declara­
tory relief action seeking the court's inter­
pretation o f the retainer contract and a 
declaration o f  the rights and duties o f  the 
parties under that agreement. The trial 
was bifurcated to permit the court to con­
strue the retainer agreem ent us a matter o f 
law without the presentation o f  evidence.
The matter was submitted on tho facts ad­
mitted by the pleadings and the stipulation 
o f  facts.

The court entered judgm ent in favor o f  
respondent's interpretation o f  the contract 
and concluded as a matter o f  law that ap­
pellants were entitled to be paid 28'/j per­
cent o f  the settlement funds received Vo 
dale by respondent, plus 28'/j percent o f  
each monthly payment o f  the life annuity 
portion o f  the settlement, as and when re­
ceived by her and not before. This appeal 
followed.

CON TEST!'OSS U S APPEAL  :

1. The trial court's findings and decision 
are not binding on the question o f law 
presented.

2. The trial court misconstrued how the 
contingent fee retainer contract is to be 
applied to the annuity portion o f the 
wrongful death settlement. Appellants 
contend that they have earned all their fees 
and are now entitled to receive 28'/a percent 
o f  the present cash value o f  the annuity 
portion o f  the settlement in addition to ihc 
2 8 '/t percent o f all funds received to date.

DISCUSSION :
1. The finding of the lower court are 

not binding on the question of law 
presented.

(1 -3 ] The construction o f  a written con­
tract is essentially a judicial function to be 
exercised according to generally accepted 
canons o f  interpretation. A reviewing 
court is free to adopt its own construction 
o f  a contractual clause on attorneys’ fees,

*
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resolving any uncertainties in fat or o f  a 
fair and reasonable interpretation. (Eceo- 
Phoenix Electric Corp. v. Howard J . White, 
Inc., 1 Cal.Sd 266, 272, 81 Cal.Rptr. 849, 401 
P.2<l 33.) But an appellate court must de­
termine that the trial court’s interpretation 
o f a written contract is erroneous before it 

£si3 may properly -everse a judgm ent. (Par­
sons v. Bristol Development Co., 62 Cal.2d 
861, 866, 4-1 Cal.Rptr. 767, 402 P.2d 839.)

2. The court below properly interpret­
ed the phnsv "any money recovered“  as 
it applies to respondent's life annuity. 
Here we are called upon to construe a 

provision o f  an attorn* ’ ’s contingent fee 
em ploym ent contract. The parties stipulal- 
vd that when the contract was made, nei­
ther one considered a settlem ent other than 
by a lump sum o f  cash. Neither party 
contends that the contract is am biguous or 
that it has been mollified.

Nevertheless, appellants contend that un­
foreseen contingencies, such as the life an­
nuity portion o f  respondent's settlement, 
are to be handled in light o f  the purpose o f  
the contract and the mutual intentions o f 
the parties a l the time the contract was 
made. Appellants argue that their expecta­
tions resulting from such a "m utual inten­
tion" entitled them to receive immediately 
28'/i percent o f  the discounted present cash 
value o f  respondent’s life annuity once the 
settlem ent became final. They argue that 
the trial court’s interpretation o f  the retain­
er agreement was clearly erroneous and 
contrary to basic contract law in holding 
that they are entitled only to 28’A percent 
o f  the monthly paym ents as and when paid 
to respondent and not before. For the rea­
sons that follow , we disagree with appel­
lants and affirm  the trial court’s judgm ent.

[4, b] The general rules per lining lo  
the interpretation o f  contracts have been 
succinctly summarized elsewhere (see Mass 
Dev. Co', v. Geary, 41 Cal.App.3d 1. 9, 115

I . The Random  House D ic tiona ry  o f the English 
Language defines m oney as: " 1 . go ld , s ilve r, o r 
o the r m eta l in pieces o f  convenien t form  
stamped hy public au th o rity  and issued as a 
medium o f  exchange and m easu re o f va lue . 2. 
See paper money."  B la c k ’s Law  D ictionary

Cal.Rptr. 726) and m od not be repeated 
here. Whether the meaning o f  the phrase 
"2 8 '/ / f  o f  any money recovered”  is clear 
and precise nr is ambiguous and uncertain 
docs not alter the result in the case al 
bench. I f  the meaning is clear, the lan­
guage o f  the contract will be followed. 
(Civ.Code, § 1638.1 M oreover, where one 
construction would make a contract unusual 
and extraordinary and another construc­
tion, cnually consistent with the language 
employed, would make it reasonable*, fair, 
and just, the latter construction must pre­
vail. (Rost v. Bryson, 118 (.’al.App.2d 189, 
258 P.2d 72.)

[6 ,7| We look to the contract itselt and 
interpret it so as to give e ffe ct  to the intent 
o f  the parties. (Civ.Code, §$ 1639, 1643; 
Advance Medical Diagnostic Laboratories v. 
County of Los Angeles, 58 Cal.App.3d 263, 
26'J, 129 Cal.Rptr. 723.) But the parties 
herein stipulated that when the contract 
was made, they contemplated only a lump 
sum settlement. | Consequently, it is uncer­
tain what would have been the reasonable 
intentions o f  the parties had they anticipa­
ted that part o f  the settlem ent would be a 
life annuity. In such circumstances, the 
words o f  the contract are to be understood 
in their ordinary and popular sense, rather 
than in their strict legal meaning unless 
there is evidence the parties intended to use 
them in a technical sense or to g ive them a 
special meaning. (Civ.Code, § 16*14; Ber­
man v. Dean Witter & Co., Inc., 44 Cal. 
A pp.3d 999, 119 Cal.Rptr. 130.)

"M oney," in the ordinary ami popular 
sense, means something generally accepted 
as a circulating medium o f exchange issued 
under governm ental authority.1 Appel­
lants’ stipulation that their only expectation 
was that the settlem ent would be a "lum p 
sum o f cash”  indicates they used the word 
money in tho retainer contract in its ordi­
nary sense. This is consistent with respon-

(•1th ed .) defines money .is: " In  usua l and o rd i­
na ry  acceptation it means gold , s i lv e r , o r  paper 
m oney used as c ircu lating  m edium  o l e x ­
change, and does not embrace notes, bonds, 
evidences o f debt, o r  other personal or real 
estate." (Em phas is added.)
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dent's position that the right to be paid 
from  an annuity, or even the present value 
o f  that right is not "m oney recovered."

In California, "  ‘ M oney’ means a medium 
o f  exchange authorized or adopted by a 
domestic or foreign governm ent as a part o f 
its currency." (Com .Code, §  1201, adopting 
U.C.C. § 1201.) The Uniform Commercial 
Code Comment 24 to section 1201 states: 
"T he test adopted is that o f  sanction o f 
governm ent which recognizes
the circulating medium as a part o f  the 
official currency o f  that governm ent." 
Likewise, “ Money, checks, deposit accounts, 
and the like are ‘cash proceeds.' A ’ ! other 
proceeds are 'noncash proceeds .'"  (Com. 
Code, § 9306.) This sharp distinction be­
tween money and other form s o f  personal 
property is also apparent in Code o f  Civil 
Procedure section 17.2

In the instant case, respondent does not. 
in fact, recover any money from her annui­
ty until she actually receives each monthly 
payment. The life annuity is a promise o f  
future payments which may «>r may not 
occur. Respondent properly contends that 
had appellants provided in their own con­
tract that their fee would be 28'/a percent o f 
"the recovery," or “ the full recovery," or 
“ the value o f  the entire recovery," or “ the 

I amount realized," then their argument 
might be persuasive. H owever, appellants 
did not use such language ir drafting their 
retainer agreement, and they cannot now 
alter that phrase to include what they claim 
they meant to say specifically to apply to a 
situation they were more qualified to antici­
pate than the client they, in their fiduciary- 
capacity, undertook to serve and protect.

[8] This court has neither the power to 
make for the parties a contractual arrange­
ment which they themselves did not make 
nor to insert in the agreem ent language 
that appellants now wish were there. 
(Code Civ.Proc., § 1858; Pauley v. Faucet t, 
124 Cal.App.2d 40(1, 269 P.2d 89.)

[9J If anything prevented the immedi­
ate payment o f  all attorneys' fees as soon as

2. Code o f C iv il P rocedure section 17 sta tes in
pertinent p a rt : "The w ords 'persona l p roperty '

the settlement became final, it was appel­
lants' failure specifically to express that 
intention in the contract. Respondent has 
and continues to fulfill her obligation to pay 
attorneys’ fees according to the unambigu­
ous terms o f  the contract. Therefore, un­
der the hypothesis that the meaning o f  the 
phrase "2 8 '//r  o f  any money recovered" is 
clear and certain, ne interpretation o f  re­
spondent and the court below is correct.

[10] Since appellants prepared this con­
tract and in light o f  the oppressive nature 
o f  their interpretation o f th > clause at issue 
even if it can be argued the contract is 
ambiguous, we resolve any uncertainties in 
favor o f  a fair and reasonable interpreta­
tion and against the inflexible construction 
urged by appellants. ( Ecco-Phounix Elec- 
trie Corp. v. Howard J .  White Inc., supra, 1 
Cal.3d 266. 272, 81 Cal.Rptr. 849, 461 P.2d 
33 .)

[11) We also note that appellants have 
already received fees in excess o f  $56,000 
(2816 percent o f  the $200,000 lump sum) 
plus 28;/i  percent o f  each monthly annuity 
payment received to date by respondent 
pursuant lo  that portion o f  the settlement. 
There is every indication respondent will 
continue to fulfill her contractual obligation 
hereafter. To agree with appellate would 
be lo  hold that they are entitled irr, uiiate- 
ly to some 80 [HTccnt o f  the money recov­
ered thus far. Such an interpretation o f  a 
contingent fee  contract w^uld be unreason­
able and absurd. (Civ.Code, §§  1638, 1643,)

We need not address the essentially im­
possible task o f  rewriting this contract to 
reflect what the parties might have said 
had they anticipated the problem o f  how a 
contingent fee  contract is to be applied to a 
tort recovery part o f  which is to be paid in 
installments as an annuity. (Co< V jC iv . j s u  
Proc., 1858; Mi/stcm v. Security Pac. Sat .
Bunk, 27 Cal.Ajip.3d 482, 487, 103 Cal.Rptr.
16.) W e conclude that the trial court’s in­
terpretation o f  tho disputed phrase, "money- 
recovered,”  was proper.

The judgm ent is affirm ed.

ROTH, P. J., and FLEM ING, J., concur.

include m oney, goods, chatte ls , th ings in ac ­
tion , and evidences o f debt—
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e a rn in g s  o l w h ic h  in u r e s  l o  t h e  b e n e f i t  o f  a n y  p r i v a t e  s h a r e h o ld e r  o r  I n d iv id u a l , n o  
s u b s t a n t ia l  p a r i  o t  t h e  a c t iv i t ie s  o f  w h ic h  i* c a r r y in g  o n  p r o p a g a n d a , o r  o th e rw is e  
a t  t e m p t in g  in  i n f l u e n t  le g is la t io n  .e x c e p t  a s  o th e r  w ist- p r o v id e d  in  s u h s c i t i o n  ( h i ) .  a n d  
w h ic h  d o e s  n o! p a r t i c i p a t e  in . o r  in te rv e n e  in  ( in c lu d in g  t h e  p u b lis h in g  .>r d i s t r i b u t in g  c.f 
s ta iem *  n t s t . a r .v  p o l i t i c a l  c a m p a iq n  ’ n a i f  o f  a n y  c a n d id a t e  fo r  p u b li c  o t f i c e

<4> C iv ic  le ag u e s  or u r g a m .M lic  m l  o r g a n i s 'd  fo r  p r o f it  b u t  o p e r a t e d  e x c 'lu * iv e jv  
l o r  t h e  p r o m o t io n  o t v s  ta l w r i t , i r e . or l o c a l  a s s o c ia t io n s  o f  e m p lo y e e s , t h e  me m b e r d u p  o f  
w in ch  is l im it e d  t o  I h r  e m p '.o y r ts  o l a  d e s ig n a te d  p e r s o n  «*r |> c is"n *  in a  p .ir t» r u la f  
m u n ic ip a l i t y , a n d  th e  n«.i e a rn in g *  H  w h ic h  a n  d e v o t e d  e x i lu M x e lv  p . i h a r i t a h l e . 
i d u c a t iu n a l ,  o r  r r i r r a t i o n a l  p u rp o s e s

t 3 i  I . a k  r. a g in  u l t u r a l  o r  h o r t i c u l t u r a l  o r g a n iz a t io n *
• h i  l lu sm fs s  |r , ig u . . c lo i tn t 'i  i s  o f  i u m m v r rx . r« »> t> t.» tc  b o a rd * . b o a rd s  o l  t r a d . . «-r 

p r o t t s s i in a l  I .s .i Im II  l .a g . i t s  iw h e in r r  it n o t a d m in is t e r in g  a  p <n > ion  m r .d  to r tu u t h i l l  
p l a y e r s ' not u r g jn i / . c d  (o r  p r o f it  a n d  n o  p a r t  of th e  ne t e a rn in g s  u f  w lm  It m u r e s  p .  tin  
U  lie ! it  o | a n y  p r iv a te  ' l u t e  h o ld e r  o r  im l iv n lu a i

e ?»  C lu b s  o r g a n iz e d  l"r p V a * u :r .  r e x re a lio r i . a n d  o i l i e r  n o n p r o f i t u b lc  p u rp o s e s , 
s u b « u n i< d l ]y  ..II ..I (b e  a c t iv i t ie s  o f  w lm h  a n  tor s u c h  pu r |N iw 'x  a n d  n o  p a r t  o f  the net
c a r r .t t .e s  o l w h o  h  intire * t o  Ihc k  ro f it o f  an y  p r i v a te  s h a r e h o ld e r

.M i b r a le r n .i l  l a m  l i i i a r y  a s  te lie s  o r d e r s , o r  a s s o c ia t io n * —
c A i  o jarr j i  m g  u n d e r  th e  halite* s y s tem  o r  lu r  th e  e x c lu s iv e  l a n e  l it  " I  th e

.n e fn k  rs * a  l i a i e  r m iy  its e l f  o p e r a t in g  u n d e r  th e  lo d g e  s y s t e m , a n d

U S  C C H — S t a n d a r d  F e d e r a l  T a x  H e p o r t a Code § 5 0 1  '1 3 0 0 1
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i l l )  p i o v id m g  fo r  t h e  p a y m e n t  o f  l i f e , s ic k . - I 'C id c n t . o r  o t h e r  k n c f i l v  t o  th e  
rn em ltv r . o f  xut h  u <  ie ty , o r d e r , o r  a  .s y c ia t io o  o r  i h e ir  d . p e n d e n ts .

V o lu n ta r y  em p lo y e e* *  la  m  l o  la r y  ax sn c ia liu f iv  p r o v id in g  fo r  t h e  p a y m e n t  o f  l if e , 
s o  k . j c c o l i  o t .  ».r 01 h e r  k m l i l *  t o  th e  r r u m k r s  o f  s u e h  a ssw  w ition  u r  t h e ir  d e p e n d e n t  t o r  
d .-M gr i t ' d  I s i  c lie - .a r ie s , if r .o  p a i l  •>( t h e  n e t c a r n m e *  o f  s u c h  a s s o c ia t io n  in u re s  ( o th e r  
t h a n  th r o u g h  su c h  p a y m e n t s )  t o  t h e  b e n e f i t  o f  a n y  p r i v a te  s h a r e h o ld e r  o r  in d iv id u a l

i | l ) »  I k m n u c  f r a t e r n a l  s o c ie t ie s , o r d e r s , o r  a s s o c ia t io n s , o p e r a t in g  u n d r . ' h e  lo d g e

I A )  th e  n e t e a r n in g s  o f  w h ic h  a r e  d e v o t e d  e x c lu s iv e ly  l o  r e l ig io u s , ( h a r t t a l  I t .
• i t n u i i r .  l i t e r a r y , e d u c a t i o n a l ,  a n d  f r a t e r n a l  p u r p o s e s , a n d

l i t )  w in ch  d o  n o t  p r o v id e  lo r  t h e  p a y m e n t  o f  l if e . s ic k , a c c id e n t , o r  o t h e r  
k n d i t i
I I D T e a r h c r s '  r e t i r e m  *t fu n d  a % w * ia P o n s o f  a  p u r e ly  l o c a l  c h a r a c t e r ,  i f—

<A l  n o  « r t  o f  h e ir  n et e a r n in g s  in u r e s  ( o th e r  t h a n  th r o u g h  p a y m e n t  « f  
re tire  m en !  b i i . t  f i t s )  a  th e  h e m  fit u l an y  p r e s a le  r h a i c h u ld r r  o r  in d iv id u a l , a n d

( I t )  t h e  in c om e  c o n s is ts  s o le ly  o f  a m o u n t s  r e c e iv e d  f r o m  p u b l i c  t a x a t io n , 
a m o u n t s  r e c e iv e d  I r o m  a v r . s t n e i d i  o n  Ih v  tea* h in g  sa l i n e s  o l  m e m b e r s , a n d  in c om e  
in  r i ' j e c  t o f  i r iU s in t c n t s
( I 2 h A )  l l t n e v o l tm  l i l t  i n s u r a n .e  a v s o f ia l io n s  o f  a  p u r e ly  l o c a l  c h a r a c t e r ,  m u tu a l  

d  l c b  o r  i r n g . i t i ' .u  c o in ii .u a c v , m u t u a l  o r  i iH . ju i . i l i v e  t e le p h o n e  c o m p a n ie s , or l ik e  
o r g a n iz a t io n s , b u t  o n ly  if 8 5  | vr* t n l  or in u re  o f  tin* in c o m e  ro r ,» i* tv n f  a n io t in is  c o l k n t d  
i to cn  me i n k  rs  fo r  i h e  so le  p u rp«w e o f  m» f l i n g  lo  c s  a n d  rx jie n s t *

c | i i  In  l ln 1 c . r y  o l  a  m u t u a l  or < u o jh r a t n c  t e lr p h u u r  m m p a i i y , ■‘.b p .i rm r r .ip l t  
l A i  s h a l l  k - a p p l i e d  sx illto iil t a k in g  in t o  a ' l u o n l  a n y  lli iom i*  i r e v iv e d  o r  see ru t d  -

( i i  (m m  a  n i i i i i i i i n l i i i  t e le p h o n e  l o t n p in s  f> r lln* p i f l u r m a m t '  o l iii ! ii iu u m <  a 
i i . i i  M f v in *  w h o  It iiiVnK i* i t u in t h r >  o l  I h r  in .n n . i l  o r  i o o |M 'r a t i \ L  u -lephiM it 
• o in p .n iv .

( i n  i i .m i  i |U , ih l i e d  p o le  ( e n t a ls , or
I in  t I rom  th e  s a le  o f  d i s p la y  l is t in g s  in  a  d i r e c t o r y  fu r n is h e d  t o  th e  m em b e rs  

o l t h e  m u tu a l  o r  c o o p e r a t iv e  t e le p h o n e  c o m p a n y
< ('»  In  i h e  c a s t  o f  a  m u t u a l  o r  c o o p e r a t iv e  t h e m e  c o m p a n y , s u b p a r a g r a p h  ( A )  

sh a ll h e  a p p l i e d  w ith o u t  t a k in g  in t o  a c c o u n t  a n y  in c o m e  r e c e iv e d  o r  a c c r u e d  from  
q u a l i f i e d  p o le  re n la ls

( I ) i  F o r  p u r p o s e s  o f  t h is  p a r a g r a p h , th e  t e rm  “ q u a h h  d  jkiIc  r e n ta l  ' m e an s  un s  
r e n ta l  o f  a (Kile ( o r  o th e r  s t r u c t u r e  u s e d  t o  s u p p o r t  w ir e s )  if s u c h  p o le  ( o r  either  
s t r u c tu r e s —

i n  is u - c d  h y  th e  t e le p h o n e  o r  e le c t r ic  c o m p a n y  t o  s u p p o r t  o n e  o r  m o re  w ire s  
w h ic h  a r e  u -ecl b y  s u c h  c o m p a n y  in  p r o v id in g  te le p h o n e  o r  e l e c t r ic  s e r v ic e s  I "  its  
n u m b e r s , a n d

i n i  is u * r . | p u r s u a n t  p .th e *  r e n ta l  t o .  p jo .r t  o n e  o r  m o re  w ire s  ( in  a d d i t io n  t o  
th e  wir* -  <!«'C r ilte d  in  c la n  e  c t ) '  lu r  u v  in  c o n n e c t io n  w ith  th e  i r a n 'm i " i o u  b> 
w ire  " I  e l r r i r n  t t y  o r  o f  p -ii p h . .n e  o r  o th e r  l o m m u n ic a t io n s

I i p o r p n  is « « f  th e  p r i i u l m g  u u iU n c e , th *  t e rm  ' r r n t . i l '  i n i lu i lc s  a n y  s a le  o ! th e  
r;.*.t;t c o  u s e  She jn ile  ( o r  o '.h e r  s t ru t  t u r n
• 1 1« C i  rti' le rs  r u n tp . i f i i t s  own* I a r id  " (-i r a t ' d  t  s r h i ' ix e ly  lo r  ih e  k m l ' i  «.j th e ir  

i .* —.t . r • >.r w lm h  .i r r  r."t " P ' i . i t x d  l«<r p r o f it  rul a n y  c o r p o r a t io n  c h . i r u r c l  • * .! • .. !»■: 
s.‘  r ;* a r p " -e  o f  th e  d i s p o s d  o f  k s l i e • t v  •> ir i .i l - r  c r e n a l i o n  w h it h • '  not p e r m i l t i d  • . i'.s 
i b a r t e r  l o  e n g ag e  in  any b t i u iu s s  |im| t •«• " i n l v  • r u id e r .i  i  - t h a l  p u fp tw e . i . o n a r t o i  i j .e  
n et • i r o i i ig s  "1 w in ch  i n u i i  * t o  t h e  h i t.< l it  o t  a n y  p c iv a t e  s h a reh o '.c lr r  o r  iru liv n lu .i l

i I k . X l  C T ed it  u n io n s  w d lu m t  c i p i l a l  - I ' l k  o r e .im / ,t i l  a n d  n |ie r a le d  lo r  m o to . i l  
p u rp o > e s  a n d  w ith o u t  p r o f it

< I I i ( ‘o f |« .M t i t* i is  » r  .» « •*  <a (to ils  w ith o u t  c . i p i i . i l  s t .x  k i« rg .in i / id  l .e lo r e  v p t i ' i n -  
l u r  I .  I'A>7 a n d  o | n r a n d  lo r  n u c lu .il  p u c p o s i s  .i in l w ith o u t  p r o f it  fo r t h e  p m p o s i* o f  
p r o v u h r  :c s e rv e  fu n d s  fu r , a n d  in s u ra n t  o l  s h a r e s  o r  d c |» iM ts  in —

C o d e  §  bOl c  I 9 t i 5 ,  C o m m e r c e  C l e a r i n g  H o u s e ,  I n t .



DAVID T. M AYSCHAK . M .D.
P.O BOX 1200 

PAIMFH. ALASKA 99640

l n l « > h o n «  ( 9 0 ? l  7 4 0  8 1 0 0

Apr i l  23, 1986

The Honorable M. Mike Miller 

Chairman of House Judiciary Committee 

PC) Bor. 5 

State Capitol 

Juneau, AK 99811

Dear Representative Miller:

Thank you very much Cor your response to my letter regarding the 

tort reform issue. You raise some very cogent concerns and 

questions. It is certainly a most complex issue and the vested 

interests that are involved do not make it any easier to under­

stand. Not very many people to whom I have spoken nor any of my 

colleagues are under the illusion that a ccrt reform will bring 

about any immediate changes in liability rates or insurance 

company policies. I think that a wait-and-see policy on the part 

of insurance companies is not only expected but probably lies. 

Legislation regarding the liability issue is bound to go through a 

process of appeals and amendations before any final product is 

obtained. Until all of the turmoil settles down, it would be hard 

to expect insurance companies to nake any changes in policy since 

the changes that have been made are design to protect them from 

the present escalation.

I am sure that you are familiar with the report of the Tort Policy 

Working Group established by the Attorney General. Enclosed is a 

copy of a summary that provides many of us with a working guide­

line for our deliberations regarding this problem. Even though 

quick or immediate resolution of the problem, that is to say some 

reduction of current liability rates and the like, may not be 

forthcoming, it is clear that stopping the process of unrestrained, 

uncontrolled and unreviewed liability, lay suits and awards is a 

sine quanon of any lasting solution to the problem.

1 would hope that the other representatives and senators in the 
Legislature are as open minded and thoughtful as you show yourself to 

be regarding these issues. Thank you very much for taking time out 

of your busy schedule to respond to my letter and address yourself to 

the questions I raised.

Very truly yours,

D a v i d  T .  M a y s c h a k ,  M.D

DTM:ljfc
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Report o f the Tort Policy Working Group 
on the Causes, Extent and Policy 
Implications o f the Current Crisis in 
Insurance Availability and Affordability

F e b r u a r y  1 9 8 6  •/



INTRODUCTION
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E X E C U T I V E  S U M M A R Y

I n  O c t o b e r  o f  l a s t  y e a r  t h e  A t t o r n e y  G e n e r a l  e s t a b l i s h e d  t h e  
T o r t  P o l i c y  W o r k i n g  G r o u p ,  an i n *  r - a g e n c y  w o r k i n g  g r o u p  
c o n s i s t i n g  o f  r e p r e s e n t a t i v e s  o f  ; n  a g e n c i e s  and t h e  W h i t e  
H o u s e .  One o f  t h e  t a s k s  t h e  W o r k i n g  G r o u p  was a s k e d  t o  
u n d e r t a k e  was t o  e x a m i n e  t h e  r a p i d l y  e x p a n d i n g  c r i s i s  i n  
l i a b i l i t y  i n s u r a n c e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y .

T h e  f o l l o w i n g  i s  t h e  r e p o r t  o f  t h e  T o r t  P o l i c y  W o r k i n g  G r o u p  o n  
t h e  c a u s e s ,  e x t e n t  and p o l i c y  i m p l i c a t i o n s  o f  t h i s  c r i s i s .  Th e  
p r i m a r y  c o n t r i b u t i n g  a g e n c i e s  i n c l u d e d  t h e  D e p a r t m e n t  o f  
J u s t i c e ,  t h e  D e p a r t m e n t  o f  Commerce and t h e  S m a l l  B u s i n e s s  
A d m i n i  s t r a t i o n .

C h a p t e r  1 o f  t h e  r e p o r t  ( T h e  C r i s i s  i n  I n s u r a n c e  A v a i l a b i l i t y  
and A f f o r d a b i l i t y )  d e s c r i b e s  i n  d e t a i l  t h e  s i g n i f i c a n t  p r o b l e m s  
many b u s i n e s s e s ,  p r o f e s s i o n a l s  a nd m u n i c i p a l i t i e s  a r e  h a v i n g  
o b t a i n i n g  l i a b i l i t y  i n s u r a n c e .  T h e  C h a p t e r  d o c u m e n t s  a d r a m a t i c  
c h a n g e  i n  t h e  l a s t  tw o  y e a r s  i n  t h e  a v a i l a b i l i t y , 
a f f o r d a b i l i t y  and a d e q u a c y  o f  l i a b i l i t y  i n s u r a n c e .  Where 
i n s u r a n c e  i s  a v a i l a b l e  ( a n d  i n  some a r e a s  i t  s i m p l y  i s  n o t ) ,  
p r e m i u m  i n c r e a s e s  o f  s e v e r a l  h u n d r e d  p e r c e n t  o v e r  t h e  l a s t  y e a r  
o r  t w o  h a v e  become c o m m o n p l a c e .  Few i f  a n y  p r i v a t e  o r  p u b l i c  
e n t i t i e s  t h a t  r e l y  on l i a b i l i t y  i n s u r a n c e  h a v e  e s c a p e d  t h e  
p r o b l e m s  g e n e r a t e d  b y  t h i s  c r i s i s .

P a r t  A o f  C h a p t e r  2 ( T h e  C a u s e s  o f  t h e  C r i s i s  i n  I n s u r a n c e  
A v a i l a b i l i t y  and A f f o r d a b i l i t y )  r e v i e w s  t h e  c u r r e n t  f i n a n c i a l  
c o n d i t i o n  o f  t h e  i n s u r a n c e  i n d u s t r y ,  a n d  t h e  e c o n o m i c  f a c t o r s  
l e a d i n g  t o  t h a t  c o n d i t i o n .  T h e  p r o p e r t y - c a s u a l t y  i n d u s t r y  i n  
t h e  p a s t  two y e a r s  h a s  s u f f e r e d  s i g n i f i c a n t  u n d e r w r i t i n g  l o s s e s  
( $ 2 1  b i l l i o n  i n  1 9 8 4 ;  $25 b i l l i o n  i n  1 9 8 5 )  w h i c h  h a v e  l i m i t e d  
i t s  a o i l i t y  t o  o f f e r  as much i n s u r a n c e  a s  i t s  c u s t o m e r s  d e s i r e ,  
an d  h a v e  made i t  r e l u c t a n t  t o  i n s u r e  h i g h  r i s k  a c t i v i t i e s  w h i c h  
may e x p o s e  i t  t o  f u r t h e r  s u b s t a n t i a l  u n d e r w r i t i n g  l o s s e s .  T h e s e  
u n d e r w r i t i n g  l o s s e s  a p p e a r  t o  be  l a r g e l y  a r e s u l t  o f  c o v e r a g e  
w r i t t e n  i n  t h e  l a t e  1 9 7 0 ' s and e a r l y  1 9 8 0 ' s  w h i c h  may h a v e  b e e n  
u n d e r p r i c e d  due t o  t h e  i n d u s t r y ' s  d e s i r e  t o  o b t a i n  p r e m iu m  
i n c o m e  t o  i n v e s t  a t  t h e  t h e n  p r e v a i l i n g  h i g h  i n t e r e s t  r a t e s .

N o n e t h e l e s s ,  t h e r e  i s  l i t t l e  t o  s u g g e s t  t h a t  t h e  r e c e n t  m a s s i v e  
i n c r e a s e s  i n  p r e m iu m s  i s  r e l a t e d  s o l e l y  t o  t h e s e  l o s s e s ,  o r  t h a t  
t h e  c o s t  o f  l i a b i l i t y  i n s u r a n c e  w i l l  d e c l i n e  s i g n i f i c a n t l y  as 
t h e  i n d u s t r y  l i m i t s  i t s  u n d e r w r i t i n g  l o s s e s  and r e s t o r e s  i t s  
d e s i r e d  l e v e l  o f  o v e r a l l  p r o f i t a b i l i t y .  To t h e  c o n t r a r y ,

1



i n d i c a t i o n s  a r e  t h a t  d e v e l o p m e n t s  i n  t o r t  l a w  =ire a m a j o r  c a u s e  
f o r  t h e  s h a r p  p r e m iu m  i n c r e a s e s .  1 /

P a r t  B o f  C h a p t e r  2 r e v i e w s  t h e  c o n t r i b u t i o n  o f  t o r t  la w  t o  t h e  
i n s u r a n c e  a v a i l a b i l i t y / a f f o r d a b i l i t y  c r i s i s .  T he W o r k i n g  C-roup 
f o u n d  t h a t  i n  t h e  p a s t  d e c a d e  t h e r e  h a s  b e e n  a v e r i t a b l e  
e x p l o s i o n  o f  t o r t  l i a b i l i t y  i n  t h e  U n i t e d  s t a t e s .  F o u r  s p e c i f i c  
p r o b l e m  a r e a s  a r e  i d e n t i f i e d  and d i s c u s s e d :

° Th e  m ovem ent t o w a r d  n o - f a u l t  l i a b i l i t y ,  w h i c h
i n c r e a s i n g l y  r e s u l t s  i n  c o m p a n i e s  and i n d i v i d u a l s  b e i n g  
f o u n d  l i a b l e  e v e n  i n  t h e  a b s e n c e  o f  a n y  w r o n g d o i n g  on  
t h e i r  p a r t .

°  T h e  u n d e r m i n i n g  o f  c a u s a t i o n  t h r o u g h  a v a r i e t y  o f
q u e s t i o n a b l e  p r a c t i c e s  and d o c t r i n e s  w h i c h  s h i f t  
l i a b i l i t y  t o  " d e e p  p o c k e t "  d e f e n d a n t s  e v e n  t h o u g h  t h e y  
d i d  n o t  c a u s e  t h e  u n d e r l y i n g  i n j u r y  o r  h a d  o n l y  a 
l i m i t e d  o r  t a n g e n t i a l  i n v o l v e m e n t .

° The e x p l o s i v e  g r o w t h  i n  t h e  dam ages a w a r d e d  i n  t o r t
l a w s u i t s ,  p a r t i c u l a r l y  w i t h  r e g a r d  t o  n o n - e c o n o m i c  
a w a rd s  s u c h  a s  p a i n  and s u f f e r i n g  o r  p u n i t i v e  
dam ages.  A n d ,

0 T h e  e x c e s s i v e  t r a n s a c t i o n  c o s t s  o f  t h e  t o r t  s y s t e m ,  i n
w h i c h  v i r t u a l l y  t w o - t h i r d s  o f  e v e r y  d o l l a r  p a i d  o u t  
t h r o u g h  t h e  s y s t e m  i s  l o s t  t o  a t t o r n e y s '  f e e s  and 
l i t i g a t i o n  e x p e n s e s .

T h e  W o r k i n g  Group was p a r t i c u l a r l y  s t r u c k  b y  t h e  e x t r a o r d i n a r y  
g r o w t h  o v e r  t h e  l a s t  d e c a d e  o f  t h e  n u m b e r  o f  t o r t  l a w s u i t s  and 
t h e  a v e r a g e  award p e r  l a w s u i t .  A fe w  e x a m p l e s  a m p l y  i l l u s t r a t e  
t h i s  p o i n t :

°  B e tw e e n  1 9 7 4  a n d  1985 t h e r e  h a s  b e e n  a 758% i n c r e a s e  i n
t h e  num ber o f  p r o d u c t  l i a b i l i t y  l a w s u i t s  f i l e d  i n  
f e d e r a l  d i s t r i c t  c o u r t .

° Th e  number o f  m e d i c a l  m a l p r a c t i c e  l a w s u i t s  p e r  100
p h y s i c i a n s  d o u b l e d  b e t w e e n  19 7 9  an d  1 9 8 3 ,  a nd t r i p l e d  
d u r i n g  t h a t  p e r i o d  f o r  o b s t e t r i c i a n s / g y n e c o l o g i s t s .

*r>
0 A c c o r d i n g  t o  a j u r y  v e r d i c t  r e p o r t i n g  s e r v i c e ,  b e t w e e n

1975 and 1985 t h e  a v e r a g e  m e d i c a l  m a l p r a c t i c e  j u r y

1 /  Th e  W o r k i n g  G r o u p  a l s o  c o n s i d e r e d  w h e t h e r  s t a t e  r e g u l a t i o n  
o f  t h e  i n s u r a n c e  i n d u s t r y  may be a c a u s e  o f  t h e  c r i s i s ,  and 
f o u n d  l i t t l e  c o m p e l l i n g  e v i d e n c e  t h a t  s t a t e  r e g u l a t i o n  i s  a 
m a j o r  c a u s e  o f  t h e s e  p r o b l e m s .
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v e r d i c t  i n c r e a s e d  f r o m  $ 2 2 0 , 0 1 8  t o  $ 1 , 0 1 7 , 7 1 6 ,  and t h e  
a v e r a g e  p r o d u c t  l i a b i l i t y  j u r y  v e r d i c t  i n c r e a s e d  f r o m  
$ 3 9 3 , 5 8 0  t o  $ 1 , 8 5 0 , 4 5 2 .  2 /

0 A s u r v e y  o f  p u n i t i v e  damage a w a r d s  i n  Cook C o u n t y ,  
I l l i n o i s  i n d i c a t e s  t h a t  t h e  a v e r a g e  p e r s o n a l  i n j u r y  
p u n i t i v e  damage award  ( m e a s u r e d  i n  c o n s t a n t  1984 
d o l l a r s )  i n c r e a s e d  f r o m  $ 4 0 , 0 0 0  i n  1 9 7 0 - 7 4  t o  
$ 1 , 1 5 2 , 1 7 4  i n  1 9 8 0 - 8 4 .

T he a b o v e  d a t a  d e m o n s t r a t e s  t h a t  t h e  i n s u r a n c e  i n d u s t r y  was 
s e l l i n g  c o v e r a g e  a t  c o n s t a n t  o r  e v e n  r e d u c e d  c o s t  o v e r  a p e r i o d  
o f  y e a r s  d u r i n g  w h i c h  t o r t  l i a b i l i t y  was u n d e r g o i n g  a d r a m a t i c  
e x p a n s i o n .  T h i s  s u g g e s t s  t h a t  a m a j o r  f a c t o r  u n d e r l y i n g  t h e  
a v a i l a b i l i t y / a f f o r d a b i l i t y  c r i s i s  i s  t h e  i n d u s t r y ' s  a t t e m p t  t o  
b r i n g  p r e m iu m s  q u i c k l y  b a c k  i n t o  l i n e  w i t h  r a p i d l y  g r o w i n g  
l i a b i l i t y  r i s k s .  3 /  The h i g h  - -  and i n  some a r e a s  u n a f f o r d a b l e  
- -  i n s u r a n c e  p r e m iu m s  r e f l e c t  t h e  f a c t  t h a t  t o r t  l a w  i s  now 
p l a c i n g  a m a s s i v e  c o m p e n s a t i o n  b u r d e n  on  t h e  p r i v a t e  s e c t o r .

A s e c o n d  i m p o r t a n t  c o n t r i b u t i o n  o f  t o r t  l i a b i l i t y  t o  t h e  
a v a i l a b i l i t y / a f f o r d a b i l i t y  c r i s i s  i s  t h e  t r e m e n d o u s  u n c e r t a i n t y  
t h a t  h a s  b e e n  g e n e r a t e d  b y  r a p i d l y  c h a n g i n g  s t a n d a r d s  o f  
l i a b i l i t y  and c a u s a t i o n .  The " r u l e s  o f  t h e  game" h a v e  become so 
u n p r e d i c t a b l e  t h a t  t h e  i n s u r a n c e  i n d u s t r y  o f t e n  c a n n o t  a s s e s s  
l i a b i l i t y  r i s k s  w i t h  a n y  d e g r e e  o f  c o n f i d e n c e .  T h i s  a p p e a r s  t o  
h a v e  s e v e r e l y  e x a c f r b a t e d  t h e  p r o b l e m .

C h a p t e r  3 o f  t h e  r e p o r t  ( R e c e n t  I n s u r a n c e  I n d u s t r y  
D e v e l o p m e n t s )  s u m m a r i z e s  a num ber o f  r e s p o n s e s  o f  t h e  i n s u r a n c e  
i n d u s t r y ,  i t s  c u s t o m e r s  and s t a t e  r e g u l a t o r s  t o  t h e  c r i s i s .
T h e s e  d e v e l o p m e n t s  i n c l u d e  t h e  u s e  o f  c l a i m s - m a d e  p o l i c i e s ,  t h e  
i n c l u s i o n  w i t h i n  p o l i c y  l i m i t s  o f  a l l  o r  p a r t  o f  d e f e n s e  c o s t s ,  
t h e  i n c r e a s i n g  u s e  o f  s e l f - i n s u r a n c e  an d  c a p t i v e s ,  and more 
e x a c t i n g  s t a t e  r e g u l a t i o n .

I n  C h a p t e r  4 o f  t h e  r e p o r t  ( T o r t  Law R e f o r m )  t h e  W o r k i n g  G r o u p  
c o n c l u d e s  t h a t  w h i l e  some o f  t h e  a b o v e  r e c e n t  d e v e l o p m e n t s  i n  
t h e  i n s u r a n c e  i n d u s t r y ,  a l o n g  w i t h  a l i k e l y  i m p r o v e m e n t  i n  t h e  
i n d u s t r y ' s  f i n a n c i a l  c o n d i t i o n ,  s h o u l d  r e l i e v e  some o f  t h e  
c u r r e n t  a v a i l a b i l i t y / a f f o r d a b i l i t y  p r o b l e m s ,  i t  i s  u n l i k e l y  t h a t  
t h e s e  c h a n g e s  w i l l  p r o v i d e  l o n g - t e r m ,  s y s t e m i c  r e l i e f  w i t h o u t

2 /  F o r  p u r p o s e s  o f  c o m p a r i s o n ,  t h e  d o l l a r  l o s t  a p p r o x i m a t e l y  
h a l f  o f  i t s  p u r c h a s i n g  p o w e r  d u r i n g  t h i s  p e r i o d .

3 /  W h i l e  some h a v e  s u g g e s t e d  t h a t  t h e  d r a m a t i c  p r e m iu m  
i n c r e a s e s  a r e  an a t t e m p t  b y  t h e  i n d u s t r y  t o  r e c o u p  i t s  p a s t  
u n d e r w r i t i n g  l o s s e s ,  f o r  t h e  r e a s o n s  d i s c u s s e d  i n  t h e  r e p o r t  
s u c h  a t h e o r y  makes l i t t l e  e c o n o m i c  s e n s e .



some f u n d a m e n t a l  r e f o r m s  o f  t o r t  l a w .  I n d e e d ,  t h e r e  a r e  good  
r e a s o n s  t o  b e l i e v e  t h a t  a b s e n t  s u c h  r e f o r m s ,  p a r t i c u l a r l y  t h e  
i n s u r a n c e  a f f o r d a b i l i t y  p r o b l e m  w i l l  r e m a i n  a l o n g - t e r m  f i x t u r e  
o f  t h e  A m e r i c a n  e c o n o m y .

The W o r k i n g  G r o u p  rec ommends e i g h t  r e f o r m s  o f  t o r t  l a w  t h a t  
s h o u l d  s i g n i f i c a n t l y  a l l e v i a t e  t h e  c r i s i s  i n  i n s u r a n c e  
a v a i l a b i l i t y  and a f f o r d a b i l i t y .  T he W o r k i n g  G r o u p  d o e s  n o t  a t  
t h i s  t i m e  recommend how t h e s e  ' e f o r m s  s h o u l d  be i m p l e m e n t e d  
( w h e t h e r  a t  t h e  f e d e r a l  o r  s t  . te  l e v e l ,  o r  t h r o u g h  l e g i s l a t i v e  
o r  j u d i c i a l  m o d i f i c a t i o n  o f  t h e  l a w ) ;  n o r  a r e  t h e s e  r e f o r m s  
m e a n t  t o  be an e x h a u s t i v e  l i s t  o f  p o t e n t i a l  r e f o r m s .  The 
recommended r e f o r m s  a r e :

° R e t u r n  t o  a f a u l t - b a s e d  s t a n d a r d  f o r  l i a b i l i t y .

0 B ase  c a u s a t i o n  f i n d i n g s  o n  c r e d i b l e  s c i e n t i f i c  and
m e d i c a l  e v i d e n c e  and o p i n i o n s .

° E l i m i n a t e  j o i n t  and s e v e r a l  l i a b i l i t y  i n  c a s e s  whe re
d e f e n d a n t s  h a v e  n o t  a c t e d  i n  c o n c e r t .

0 L i m i t  n o n - e c o n o m i c  dam a ge s ( s u c h  as p a i n  and s u f f e r i n g ,
m e n t a l  a n g u i s h ,  o r  p u n i t i v e  d a m a g e s )  t o  a f a i r  and 
r e a s o n a b l e  maximum d o l l a r  a m o u n t .

0 P r o v i d e  f o r  p e r i o d i c  ( i n s t e a d  o f  l u m p - s u m )  p a y m e n t s  o f
dama ges f o r  f u t u r e  m e d i c a l  c a r e  o r  l o s t  in c o m e .

° Reduce a w a r d s  i n  c a s e s  w h e r e  a p l a i n t i f f  c a n  be
c o m p e n s a t e d  b y  c e r t a i n  c o l l a t e r a l  s o u r c e s  t o  p r e v e n t  a 
w i n d f a l l  d o u b l e  r e c o v e r y .

0 L i m _ t  a t t o r n e y s '  c o n t i n g e n c y  f e e s  t o  r e a s o n a b l e  a m o u n t s
on a " s l i d i n g  s c a l e . "

°  E n c o u r a g e  u s e  o f  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n
m e c h a n i s m s  t o  r e s o l v e  c a s e s  o u t  o f  c o u r t .

C h - p t e r  5 o f  t h e  r e p o r t  ( G o v e r n m e n t  I n s u r a n c e :  A N o n - S o l u t i o n )
d e t a i l s  t h e  r e a s o n s  why g o v e r n m e n t  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  
w o u l d  be  h i g h l y  u n d e s i r a b l e  an d  w o u l d  do n o t h i n g  t o  r e m e d y  t h e  
p r o b l e m s  u n d e r l y i n g  t h e  a v a i l a b i l i t y / a f f o r d a b i l i t y  c r i s i s .  Such 
a f e d e r a l  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  p r o g r a m  w o u l d  n o t  o n l y  be 
e x t r e m e l y  e x p e n s i v e ,  b u t  a l s o  c o u l d  e x a c e r b a t e  t h e  p r o b l e m s  c f  
t o r t  l a w  b y  m a k i n g  t h e  " d e e p  p o c k e t "  o f  t h e  t a x p a y e r  a v a i l a b l e  
i n  ma ny c a s e s .  I n  a d d i t i o n ,  s u c h  a p r o g r a m  c o u l d  u n d e r m i n e  
p u b l i c  h e a l t h  a n d  s a f e t y ,  r e q u i r e  more e x t e n s i v e  g o v e r n m e n t  
r e g u l a t i o n  o f  p r i v a t e  s e c t o r  a c t i v i t i e s ,  i n v o l v e  t h e  g o v e r n m e n t  
i n  s u b s t a n t i a l  l i t i g a t i o n ,  l e a d  t o  i n c r e a s e d  f e d e r a l  i n v o l v e m e n t  
i n  s t a t e  i n s u r a n c e  r e g u l a t i o n ,  an d  i n h i b i t  t h e  a b i l i t y  o f  t h e  
p r i v a t e  s e c t o r  t o  a d a p t  i n s u r a n c e  s e r v i c e s  t o  c h a n g i n g  e c o n o m i c  
and s o c i a l  c o n d i t i o n s .
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The C o n c l u s i o n  t o  t h e  r e p o r t  l i s t s  f i v e  c o n c l u s i o n s  as t o  t h e  
a p p r o p r i a t e  r e s p o n s e  o f  t h e  f e d e r a l  g o v e r n m e n t  t o  t h e  c u r r e n t  
c r i s i s  i n  i n s u r a n c e  a v a i l a b i l i t y  and a f f o r d a b i l i t y .  I n  sum, t h e  
W o r k i n g  G r o u p  c o n c l u d e s  t h a t  w h i l e  t h e r e  a r e  a n u m be r  o f  f a c t o r s  
u n d e r l y i n g  t h e  i n s u r a n c e  a v a i l a b i l i t y / a f f o r d a b i l i t y  c r i s i s ,  t o r t  
la w  i s  a . n a j o r  c a u s e  w h i c h  t h e  f e d e r a l  g o v e r n m e n t  c a n  a d d r e s s  i n  
v a r i o u s  s e n s i b l e  and a p p r o p r i a t e  w a y s .  As f o r  some o f  t h e  o t h e r  
f a c t o r s  u n d e r l y i n g  t h e  c r i s i s ,  s u c h  as t h e  i n s u r a n c e  i n d u s t r y ' s  
r e c e n t  l a r g e  u n d e r w r i t i n g  l o s s e s ,  t h e r e  i s  l i t t l e  t h e  f e d e r a l  
g o v e r n m e n t  ca n  o r  s h o u l d  do t o  re m e d y  t h e s e  p r o b l e m s .

I n  t h a t  b o t h  t h e  t o r t  l i a b i l i t y  and i n s u r a n c e  d e v e l o p m e n t s  i n  
t h i s  r e p o r t  a r e  h i g h l y  d y n a m i c ,  and b e c a u s e  mo re d e t a i l e d  d a t a  
and o t h e r  s t u d i e s  u n d o u b t e d l y  w i l l  become a v a i l a b l e ,  t h e  W o r k i n g  
G r o u p  w i l l  c o n t i n u e  t o  f o l l o w  d e v e l o p m e n t s  i n  t h i s  a r e a ,  a n d ,  
w h e r e  a p p r o p r i a t e ,  s u p p l e m e n t  i t s  c o n c l u s i o n s  and 
r e c o m m e n d a t i o n s ,

R i c h a r d  K. W i l l a r d  
C h a i r m a n
T o r t  P o l i c y  W o r k i n g  G r o u p

R o b e r t  L .  W i l l m o r e  
C h a i r m a n
T a s k  F o r c e  on L i a b i l i t y  
I n s u r a n c e  A v a i l a b i l i t y

F e b r u a r y ,  1986
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ADMINISTRATION GIVES A PREVIEW OF ITS TORT REFORM VIEWS
Assistant Attorney General Richard Willard last week gave the 
Federal Bar Association a preview of the Reagan administration's 
review of tort law problems. Willard heads the interagency task 
force which is producing a series of reports , the first of which 
is due in mid-March.
lie said the curren t liability insurance crisis is due to two 
factors: insurers '  cash-flow underwrit ing in the past and the 
"explosion of civil liability." The latter is due to the combined 
effects of three changes in the law: the trend to no-fault liabil­
ity; the erosion of the doctrine of causation, including the rise 
of joint liability; and sharp increases in the s.,ze of damage 
awards. He warned that "tort liability cannot be a constantly 
expanding concept" and indicated that the Justice Department 
will recommend efforts to change overall public attitudes ra ther 
than pursue specific tort reform proposals.
The task force is not likely to recommend indemnification of 
federal contractors, because that would merely transfer the cost 
ra ther than solve the tort law problem, Willard said. It is 
looking at the liability problems of federal government employees 
and also the impact of federal civil rights laws on local govern­
ment liability. While endorsing federal product liability law in 
concept, the administration is not embracing any specific legis­
lation at this point.

PRODUCT LIABILITY LEGISLATION DEBATED
Insurers ,  consumer groups, manufacturers and attorneys last 
week presented to the Senate Commerce Committee their views on 
new product liability legislation. The bill (S. 1999), introduced 
by Committee Chairman Sen. John C. Danforth (R-MO), will 
establish a uniform federal liability standard which would 
incorporate a no-fault victim compensation system. Danforth 
admitted that his bill is "not perfect and leaves room for 
improvement." Consumer advocates said they would favor on 
incentive system which would award those manufacturers who 
work out a prompt settlement with victims and punish those who 
carry on with unreasonable litigation.
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Attorneys, who have been at odds with Congress over federal 

product liability legislation, remained firmly opposed to any 

changes in the current system. Manufacturers, while acknowl­

edging their reservations about the bill, generally favor the iuea 

of a uniform lav; in the hopes it would improve the affordability 

and availability of liability insurance. Les Cheek of C r u m  & 

Forster offered specific suggestions for changes in the legis­

lation, indicating that the standard of liability in the alternative 

claims mechanism was unworkable.

H I G H  C O U R T  L E T S  CITIES O F F  T H E  A N T I T R U S T  H O O K

The Supreme Court last week eased the threat of antitrust 

lawsuits against local governments that regulate economic 

activities. In an 8 -to-l decision, the Court said municipal rent 

control laws do not violate federal antitrust statutes. By 

extension, the ruling also validates local zoning laws, taxicab 

regulation, cable T V  franchises and other rules that v.->re under 

legal challenge. The decision clarifies a 1978 case in which the 

Court ruled that local governments could be held liable under 

antitrust law for economic regulation that exceeded authority 

granted to them by the state. The latest decision came in 

Fisher vs. City of Berkeley (Docket No. 84-1538).

H A Z A R D O U S  W A S T E  O P E R A T O R S  D E B A T E  I N S U R A N C E  D E A D L I N E  C H A N G E

Representatives of the hazardous waste management industry last 

week presented opposing views on legislation ( H R . 3917) which 

would extend the period allowed for compliance with federal 

financial responsibility requirements. Testifying before the 

Senate Environmental Pollution Subcommittee, small hazardous 

waste management companies said the unavailability of adequate 

liability insurance made it impossible to meet the Nov. 1, 1985, 

deadline. Extending the deudline, they added, would allow them 

to develop alternatives to commercial insurance. Technically, 

those not in compliance are operating illegally.

Representatives of larger companies noted, however, that the 

insurance problem will not disappear in a year and that g'ranting 

an extension will not help resolve the problems of those who are 

unable to comply with financial responsibility requirements. They 

said an extension of the deadline would be unfair to those com­

panies which did meet the compliance deadline. The bill was 

passed by the House of Representatives last December and awe'^s 

action by the Senate.

P E N N S Y L V A N I A  G O V E R N O R  V E T O E S  BILL T O  R E T A I N  G E N D E R - B A S E D  R A T IN G

Insurers are considering their options following Pennsylvania 

Gov. Dick Thornburgh's veto of a bill (HB.452) which would 

have retained gender-based rating for auto insurance (see ExL 

2/18/86). The governor said he could not support legislation 

"which affords less protection against unfair sexual classifica­

tions than is (legally) afforded against unfair classifications



bused upon race, religion or national origin." lie said what 

should be identified are underiying rating factors which better 

reflect actual variations in driving and safety records of many 

males and females. "While such factors might coincide with the 

sex of the insured, rotes should be based on those underlying; 

factors and not per se on sex."

Since the bill was passed by more than a two-thirds margin in 

both houses and a veto can be overturned by such a majority, 

insurers may lobby for that to be done. Another possibility is 

lobbying for Senate concurrence with the House-passed bill 

(SB. 1037), which would, among other things, postpone implemen­

tation of unisex rating for 18 months while the State Government 

Commission —  a legislative body —  develops a plan for imple­

mentation. Some insurers believe the commission might find that 

the problems of unisex outweigh the supposed benefits, resulting 

in a commission recommendation for a modification of the ui. ■‘x 

directive. The governor said he could support legislation tv 

delay unisex implementation while a "legislative-executive inqu 

ry" seeks alternative methods for determining auto insurance 

rates, but his veto message seems to flatly rule out use of sex 

as a rating classification.

C O O K  C O U N T Y  SUI^ A G A I N S T  A S f  S T O S  M A N U F A C T U R E R S  DISMISSED

A  Cook County Circuit Court (Chicago) judge has dismissed 

lawsuits filed by 34 school districts in Illinois against dozens of 

asbestos manufacturers seeking to force the companies to pay the 

cost of removing the substance from school buildings. Judge 

Richard Curry rejected the suits (Cook County Circuit Court 

85-CII-811, 8i2 and 3905) ruling the school districts, including 

the Chicago school system, failed to prove the companies knew of 

the dangers of the substance when they sold it to the schools. 

The cost of removing the asbestos, he ruled, should be paid by 

the school districts or the state under the Illinois Asbestos 

Abatement Act. Only about $3 million has been appropriated for 

tho act, however, significantly less than the $55 million expected 

cost for removal of the asbestos from the schools. The suits 

were filed last year against 78 firms that mine, manufacture, sell 

and install the material. A n  appeal is expected.

I N S U R E R S  A N D  I N D U S T R Y  C 1ITICS C L A S H  A T  I C A N  M E E T I N G

Industry critics such as Ralph Nader, Robert Hunter and several 

trial lawyers clashed with insurance industry representatives in 

Los Angeles Feb. 21 and 22 at a meeting of the Insurance Co n­

sumer Action Network (ICAN). Most of the approximately 100 

persons attending were plaintiff attorneys, with representatives 

from government and insurance companies and some consumers 

also present. Insurance n.formation Institute spokespersons 

represented the industry on two panels: one dealing with insur­

ance company profits, and another dealing with auto insurance 

questions including territorial rating and compulsory insurance. 

ICAN, which bills itself as "a network of consumer insurance



advocates . . .  dedicated to defin ing  and protecting insurance 
consumers'  r i g h t s , ” received i ts s t a r t - u p  fu nds from a past 
president of  the Cali fornia Tria l  Lawyers Association.

T R I A L  LAWYER T O U R IN G  C O U N T R Y  TO PROMOTE BOOK

William M. Shernoff ,  a past president o f  the Cali fornia Tria l  
Lawyers Association and a force behind the Insurance Consumer 
Action Network (see item above ) ,  is on a 15-day to u r  promoting 
th ro u g h  television appearances his new book, "Payment 
R efu sed."  Published by Richardson & Steirman of  New Y ork,  
the book review'- in detail "bad faith" claims bro ug ht by  
S he r no ff  i n v o lv i n g  all l ines of  insurance.  The In s u ia n e e  I n f o r ­
mation In s t i tu te  and the American Council  of  Li fe Insurance are 
a r r a n g in g  for i n d u s t r y  re p re s e n tr j ; ves to appear with Shernoff,  
as was the case last week in New Y o rk  City  where he kicked o f f  
his tour with appearances on two stations.

M ICHIG AN 'S AUTO LAWS GET MODIFIED

Efforts to modify the auto insurance provisions o f  Michigan's 
Essential Insurance Act ( E I A )  appear headed for success.
Unlike last ye ar's package, the 1986 version apparently has Gov. 
James Blanchard's support .  The major t h r u s t  o f  the reform 
measure is to rel ieve the onerous r a t in g  provisions of  the old 
law, allowing rates outside of  Detroit  to be set competitively 
while reta in in g  some restr ict ions on Detroit  rates.

Th e  law also mandates a 20% discount for personal in j u r y  pro ­
tection rates after Feb. 1, 1987, to reflect the state's seat belt 
usage law. Other  sections of  the proposed law deal with auto 
theft ,  in c lu d in g  the establishment o f  an auto theft  a u th o r i ty .

R. I.  GOVERNOR NAMES I N D U S T R Y  PANEL ON A V A I L A B I L I T Y

Rhode Island Gov. Edward D. DePrete has establ ished a 25-mc 1 -  
ber Governor's Insurance Council , made up o f  insurance in d u s ­
t r y  execut ives,  to address problems o f  avai labi l i ty  and af­
ford abil i ty  in the "--Trent insurance market. The governor,  a 
former insurance agent,  has targeted three main purposes for 
the Council : to ensure that  the needs o f  the insurance consumer 
are being met; to establish communications between the insurance 
in d u s t r y  and state government;  and to retain e x is t in g  jobs as 
well as to create new employment.

VERMONT BAN KING AND IN SURANCE COMMISSIONER MAMED

Vermont Gov.  Madeleine K unin  has named Thomas P. Menson, 
former execut ive  vice president and chief  operating off icer o f  the 
Bank of  Vermont,  as the new b anking and insurance commission­
er.  He succeeds David Bard,  who resigned to become president 
o f  the New England IBM Credit  Union.

4
Carl C . A .  Lee, Editor
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A. E x a m p l e s :

1.  A s s a u l t  and B a t t e r y

/  ' r
/

/

/

a )  An a c t  w i t h  i n t e n t  t o  c a u s e  a h a r m f u l  o r  
o f f e n s i v e  c o n t a c t  w h i c h  a c t u a l l y  p l a c e s  t h e  
v i c t i m  i n  i m m i n e n t  a p p r e h e n s i o n  o f  such a 
c o n t a c t  f u l f i l l s '  t h e  e l e m e n t s  o f  a s s « u i t  and 
b a t t e r y .  M a l i c e  i s  n o t  an e l e m e n t .  M e r r i l l  
v^_ F a l t i n ,  430 P . 2d 913 ( A l a s k a  1 9 6 7 ) .

b) Damages:  A p e r s o n  i s  n o t  e n t i t l e d  t o  
a c t u a l  o r  c o m p e n s a t o r y  damages f o r  a s s a u l t  and 
a c c o r d i n g l y ,  n o t  e n t i t l e d  t o  p u n i t i v e  damages 
i f  h e / s h e  s u f f e r s  no  m e n t a l  o r  p h y s i c a l  
i n j u r y .  H a m e r l y  v .  D e n t o n ,  359 P . 2d 121 
( 1 9 6 1 ) .

2 .  F a l s e  I m p r i s o n m e n t

a)  F a l s e  a r r e s t  i s  one way t o  c o m m it  f a l s e  
i m p r i s o n m e n t .  S i n c e  t h e  a r r e s t  i n v o l v e s  
r e s t r a i n t ,  i t  i n h e r e n t l y  i n v o l v e s  i m p r i s o n ­
m e n t .  C i t y  o f  Nome v .  A i l a k ,  570 P . 2d 162 
( 1 9 7 7 ) .

b)  D e f e n s e :  Where a s h o p k e e p e r  has r e a s o n ­
a b l e  g r o u n d s  t o  b e l i e v e  t h a t  t h e  p e r s o n  has 
c o n c e a l e d  u p o n  h i s  p e r s o n  u n p u r c h a s e d  
m e r c h a n d i s e ,  s u c h  g r o u n d s  a c t s  as a d e f e n s e  t o  
f a l s e  i m p r i s o n m e n t  a c t i o n s ,  i f  t h e  p e r s o n  i s  
d e t a i n e d  i n  a r e a s o n a b l e  manner f o r  n o t  more 
t h a n  a r e a s o n a b l e  t i m e  t o  p e r m i t  i n v e s t i g a t i o n  
o r  q u e s t i o n i n g .  M a l v o  v .  J .  C. P e n n e y  C o . , 
512 P . 2d 575 ( A l a s k a  1 9 7 3 ) .

c )  A l a s ka d oes n o t  p e r m i t  an i n d i v i d u a l  t o  
b r i n g  an a c t ~1  oh~ag~aIn s t~~En e s t a t e  f o r  r e c o v e r y  
o l  ~Hamage~S F o r  v a r i o u s  i n t e n t i o n a  1 t o F t s',
as s a u I t ,  b a t t e r y ,  f a l s e  u no'Fis' onmen t j  L i  b e l ,
sT a n d e r , ecc~ AS 0 9 . 5 0 . 2 5 0 ( 3 ) .  B u t  s u i t  
p e r m i t t e d  where  p l a i n t i f f ' s  w r o n g f u l  i n c a r c e r ­
a t i o n  was c a u s e d  by n e g l i g e n t  r e c o r d  k e e p i n g ,  
and n o t  f a l s e  i m p r i s o n m e n t .  Z e r b e  v ^  S t a t s ,  
583 P . 2d 845 ( A l a s k a  1 9 7 8 ) .  S e e , A l a s k a  S t a t e  
T o r t  C l a i m s  A c t ,  S e c .  V . A .
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"* - E m o t i o n a l  D i s t r e s s . D e s p i t e  th e  f a c t  t h a t  W o r k e r ' s
C o m p e n s a t i o n  (AS 2 3 . 3 0 )  i s  t h e  e x c l u s  i v e  remedy f o r  
t h e  i n j u r e d  w o r k e r ,  (S ee Sec.  V) c o n d u c t  by t h e  
e m p l o y e r ' s  i n s u r a n c e  c a r r i e r  s u b s e q u e n t  t o  t h e  
i n j u r y  i n  w h i c h  t h e  c a r r i e r  i n t e n t i o n a l l y  and 
m a l i c i o u s l y  m i s l e d  t h e  w o r k e r  a b o u t  h i s  r i g h t  t o  
c o m p e n s a t i o n  and d i s c o u r a g e d  him f r o m  e x e r c i s i n g  
h i s  r i g h t s ,  w i l l  s u p p o r t  a c l a i m  f o r  e m o t i o n a l  
i n j u r y .  S t a f f o r d v .  W e s t c h e s t e r  F i r e  I n s . C o . o f  
New Y o r k , I n c . ,  526 P . 2d 37 ( A l a s k a  1 9 7 4 ; .

tv'td JiA.4( r ( < i ^ y  4 . . I n t e n t i o n a l  I n t e x f  e re n c .e ^ w - it h . C o n t r a c t  R i g h t . .
i v  /  Co^+ri'pr- A c o n t r a c t i n g  p a r t y  h a s  a c l a i m  a g a i n s t  a t h i r d

p a r t y  who • n t e n t i o - a l l y  p r o c u r e s  b r e a c h  o f  
c o n t r a c t .  A p r i m a  f a c i e  case i s  e s t a b l i s h e d  by.
p r o o f  o f  a b r e a c h  i n t e n t i o n a l l y  p r o c u r e d .  
D e f e n d a n t  t h e n  m u st show c h a t  h i s  " c o n d u c t  was
j u s t i f i e d .  P l a i n t i f f  need _ n o t  s how mal i c °  or__ il_L_
w i l l .  Lon v .  New bv, 488 P . 2d 719 ( A l a s k a  1 9 7 1 ) .

— ' d 5 ‘ T r e s p a s s —an d —C o n v e r s i o n . .  P l a i n t i f f  s h a l l  be
i 4  awarded damages w h i c h  w o u ld  p l a c e  h im  i n  a s u b ­

s t a n t i a l l y  equ i v a l e n t  p o s i t i o n  t o  t h a t  w h i ch h e
w o u I d h a v p n r r j i ip iP f i - T H T n — t - j e s p a s s  n o t  .be e n  
c o m m i . t t e d .  T h r i f t  S h o o ,  I n c .  v . A l a s k a  M u t u a l
S a v i n g s  B ank,  398 P . 2d 657 ( A l a s k a  1 9 7 5 ) .

',11. INJURY TO REPUTATION

A. D e f a m a t i o n

1.  D e f i n i t i o n  o f  L i b e l :  E v e r y  f a l s e  and u n p r i v i ­
l e g e d  p u b l i c a t i o n  w h i c h  e x p o s e s  a p e r s o n  t o  
h a t r e d ,  c o n t e m p t ,  r i d i c u l e  or o b l o q u y ,  or  c a u s i n g  
h im  t o  be shunned o r  a v o i d e d  o r  w h i c h  t e n d s  t o  
i n j u r e  h i m  i n  h i s  o c c u p a t i o n  i s  " l i b e l o u s " .  
G o l d e n  N o r t h  A i r w a v s  v .  Tanana Pub. C o . ,  15 A l a s k a  
3(J3, 218 f  . 2d 612 '(1955 ) .

2.  P r i v i l e g e .

a) A p u b l i c a t i o n  t h a t  i s  d e f a m a t o r y  i n  i t s e l f  
i s  i t s e l f  an i n j u r y  e n t i t l i n g  t h e  i n j u r e d  one 
t o  r e c o v e r  damages u n l e s s  i t  i s  shown t o  be 
t r u e  o r  t h a t  i t  i s  p r i v i l e g e d .  P e a r s o n  v .  
F a i r b a n k s  Pub. C o . ,  413 P . 2d 711 ( 1 9 6 6 ) .
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b) T r u t h  i s  a c o m p l e t e d e f e n s e ,  F a i r b a n k s  
P u b l i s h i n g  v .  P i c k a ,  376  F . 2 d  i 90 ( A l a s k a  
1562 ) 445 P . 2d 685 ("Alaska 1 9 6 5 ) ,  U r e t h a n e
S o e c i a l t i e s  v .  V a l d e z ,  620 P . 2d 633 ( A l a s k a  
1930 ) .

A'bs/l i 'vfc P v i v C) Ab s o l u t e , .  P r i v i l e g e :  J u d i c i a l — o f f i c e r s ,
^ a t t o r n e y s , w i t n e s s e s  , j u r o r s  , l e g i s l a t o r s ,

g o_vernmg.rJ: e x e c u t i v e  o f f i c e r s and o t h e r s  a r e
a c c o r d e d  a b s o l u t e  p r i v i l e g e  o f  p u b l i s h i n g  
f a l s e  and d e f a m a t o r y  m a t t e r  w i t h i n  c e r t a i n  
l i m i t a t i o n s .  F a i r b a n k s  Pub. Co.  v .  F r a n c i s c o ,  
3 9 0  P . 2d 784 ( 1 9 6 4 ) .  D e f a m a t o r y  m a t t e r
p u b l i s h e d  i n  a j u d i c i a l  p r o c e e d i n g ,  a l t h o T i g  h 
ra 3  a l i c i  o u s-i y-,-—-Ts— a b s o l u t e l y _ . p r i v i l e g e d .
S m i t h  v .  B a n n i s t e r , 9 A l a s k a  632 ( 1 9 3 9 ) .  T h i s  
e x t e n d s  t o  a f f i d a v i t s  as w e l l  av i n - c o u r t  
t e s t i m o n y .  N i z i n s k i  v .  O u r r i n a t o n ,  517 P . 2 a  
754 ( 1 9 7 4 ) .  "

f r i t / i ! * ?  d > C o n d i t i o n a l — R c i x U e g e :  News j n j d i a  i s
' ‘ ~  a c c o r d e d  " c o n d i t i o n a l  p r i v i l e g e "  t o  p u b l i s h

r e p o r t s  o f  a ^ g o v e r n m e n t  o f f i c i a l  eve n t h o u g h
r e p o r t  may c o n t a i n  f a l s e  a nd d e f a m a t o r y  
m a t t e r .  T h i s  p r i v i l e g e  i s  r e c o g n i s e d  b e c a u s e
i t  i s  c o n s i d e r e d  i n  p u b l i c  i n t e r e s t  t h a t  
i n f o r m a t i o n  be made a v a i l a b l e  as t o  w h a t  t a k e s  
p l a c e  i n  p u b l i c  a f f a i r s .  F a i r b a n k s  P ub . Co.
v .  F r a n c i s c o , 390 P . 2d 784 ( 1 9 6 4 )  .

e )  M a l i c e , :  A d e f a m a t o r y  s t a t e m e n t  made w i t h  
,'^uii. t h e  k n o w le d g e  t h a t  i t  i s  f a l s e  o r  w i t h  a

r e c k l e s s  d i s r e g a r d  o f  w h e t h e r  i t  i s  f a l s e  
' * n e g a t es t h e  c o n d i t i o n a l  p r i v i l e g e .  P e a r s o n v .

F a i r b a n k s  P~ub. C o . , '413 P .  2d" 7 1 1  ( 1 9 6 6  ) .
R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s  § 600 ( 1 9 7 7 )
U r e t h a n e  S p e c i a l t i e s  v .  V a l d e z .

I I I .  1 NEGLIGENCE- 1

A. Ov e r v i e w : P r i m e  F a c i e  case o f  n e g l i g e n c e  i s
e s t a b l i s h e d  by t h e  e x i s t e n c e o f  an .act_o.r_QJtt.iss.ion. w h i c h
i s  a b r e ach o f  a d u t y .  o f  due c a r e  and w h i c h  i s  t h e
p r o x i m a t e  c a.u s.e_o f  _ t h  e _  p i  a i  n t i f f ' s  i n j u r y .

1. D u t y

a) D e f e n d a n t  m u s t  h a v e  owed a d u t y  o f  c a r e  t o  
t h e  p l a i n t i f f .

- 3 -



b) G e n e r a l l y ,  t h e  d u t y  o f  c a r e  i s  t h e 'iS|J r ,7 t o  
ac t .  w i t h _ t h 5 t  amount o f  c a r e  w h i ch a. - e a s o r . -
ab 1  y _ p r u d e s t  p e r s o n _ wo u l d  u ss u n c e ;  t h e  same.
o r _ s i m i l a . r—c ;..rcamstances~ L e i a n  s. ♦ L u n c a u i s c ,  
oTO P . 2d 492 ( AlaSKS 1 9 7 5 ) .

i )  a c t i o n  may a l s o  c o n s t i t u t e  a b r e a c h  
o f  u t y .  S h a r p  v .  F a i r b a n k s  N o r t h  S t a r  
B o r o u g h , 569 P 2d 173 ( A l a s k a  1 9 7 7 ) .

B r e a c h .

a)  T h a t  d u t y  m ust ha ve  been b r e a c h e d .

b) The b r e a c h  o f  d u t y  may be " m i s f e a s a n c e ” o r  
" n o n f e a s a n c e " .  T r a n s a m e r i c a  T i t l e  I n s .  Co.  v .  
R am sey, 507 P . 2d 492 { A l a s k a  1973 ) .

C a u s a t i o n :

a)  C a u s e - i n - f a .c t. The b r e a c h  o f  d u t y  m u st be 
t h e  c a u s e  i n  f a c t  o f  t h e  i n j u r y ,  and

b) P r o x i m a t e  c a u s e .  The i n j u r y  t o  p l a i n t i f f  
m u s t  h a v e  b e e n  p r o x i m a t e l y  c a u s e d  b y  t h e  
b r e a c h .  Larman v .  K o d i a k  E l e c t r i c  A s s ' n ,  514 
P . 2d 1275 ( A l a s k a  1 9 7 3 )  .

4. ' Damage. The p l a i n t i f f  m u st have been i n j u r e d .  
The i n j u r y  may be t o  t h e  p e r s o n  o r  t o  p r o p e r t y .

5. D e f e n s e s . T h e r e  a r e  two t y p e s  o f  d e f e n s e s :

a)  D e f e n s e s  w h i c h  may d eny l i a b i l i t y .  See 
C o m p a r a t i v e  N e g l i g e n c e ,  I m m u n i t i e s ,  S t a t u t e  o f  
L i m i t a t i o n s ,  Sec.  I l l  F.

b)  " D e f e n s e s "  w h i c h  may r e d u c e  damage
r e c o v e r y .  See C o n t r i b u t i o n ,  I n d e m n i t y ,  Sec.
V I .

\ -
B. l _ D u t y T h e r e  a r e  s e v e r a l  d u t i e s  i n  A l a s k a  i n  a d d i ­
t i o n  t o  t h e  b a s i c  d u t y  t o  b e ha v e  as a r e a s o n a b l e  p e r s o n  
w o u l d .  Seme o f  t h e s e  s p e c i a l  d u t i e s  a r e  c r e a t e d  by
s t a t u t e ,  sone by case l a w .

1 • .Duty. N o t , ,  t o  V i o l a t e  L e g i s l a t i v e ,  o r _ A d m i n i -  
s t r a t i v e  S t a n d a r d  p r . N e q l i g e n c e , p e r  s e .  The s o u r c e  
o r  t m s  s p e c i a l  d u t y  i s  j u d i c i a l .  The c o u r t  may 
a d o p t  as i t s  s t a n d a r d  o f  c o n d u c t  f o r  a r e a s o n a b l e

BYifbtth'U  .
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p e r s o n  t h e  r e q u i r e m e n t s  o f  a l e g i s l a t i v e  o r  a d m i n i ­
s t r a t i v e  r e g u l a t i o n .  The p u r p o s e  o f  t h e  d o c t r i n e  
i s  t o  make t h e  g e n e r a l  r e a s o n a b l e  p e r s o n  d u t y  
s p e c i f i c  and p r e c i s e .

a )  O r i g i n a l l y  e n u n c i a t e d  i n  F e r r e l l  v .  
B a x t e r , 484 P . 2d 250 ( A l a s k a  1 9 7 1 )  ana r a n n e a  
i n  B a c h n e r  v .  R i c h ,  554  P . 2d 4 3 0  ( A l a s k a  
197 6~

i d J ’v u h j  b) I n  o r d e r  f o r  a r e g u l a t i o n  t o  q u a l i f y  as a
L  s p e c i a l  d u t y  f o r  d e t e r m i n i n g  n e g l i g e n c e  per

' (f s e , t h e  p u r p o s e  o f  t h e  r egu l a t i o n  v i o l a t e d
m u s t  b e :Pen. ZC .----------------

i )  T o p r o t e c t  a c l a s s _o.£_p.er.s.ons. w h i c h  
i n c l u d e s  t h e  o n e  w h o s e  i n t e r e s t  i s  
i n v a d e d ;

i i  ) To p r o t e c £ _ t h e — p a r t i c u l a r  i n t e r e s t  
w h i c h  i s  i n v a d e d ;

i i i )  To p r o t e c t  t h a t  i n t e r e s t  a g a i n s t
t h e  p a r t i c u l a r - l i a z a r d  f r o m  w h i c h  t h e  harm 
r e s u l t s ;

i v )  To p r o t e c t  t h a t  i n t e r e s t  a g a i n s t  t h e  
k i n d  o f  h a r m ^whAc l ^ f i a s  r e s u l t e d .

c )  The r e g u l a t i o n  may be e m p lo y e d  as t h e  
a p p l i c a b l e  s t a n d a r d  o f  c a r e  wh ere  t h e  r u l e  o f  
c o n d u c t  c o n t a i n e d  t h e r e i n  i s  e x p r e s s e d  i n  
s p e c i f i c ,  c o n c r e t e  t e r m s .

i )  The r e g u l a t i o n  may n o t  be used as th e  
s t a n d a r d  o f  c a r e  wh ere  t h e  r e g u l a t i o n  
m e r e l y  s e t s  o u t  a g e n e r a l  o r  a b s t r a c t  
s t a n d a r d  o f  c a r e .  N o r t h e r n  L i g h t s  M o t e l ,  
I n c .  v .  S w e a n e v ,  561 P . 2d 1 1 7 6 ,  r e h e a r i n a  
563 P . 2d 256 ( A l a s k a  1 9 7 7 ) .

i i )  Nor w i l l  a s a f e t y  c l a u s e  i n  a 
g o v e r n m e n t  c o n t r a c t  be c o n s i d e r e d  t h e  
a p p l i c a b l e  s t a n d a r d  o f  c a r e  t o w a r d  a 
n o n - e m p l o y e e  o r  n o n - b u s i n e s s  r e l a t e d  
p e r s o n  on t h e  j o b  s i t e .  Macey v .  U n i t e d  
S t a t e s ,  454  F . S u p o .  6 8 4  ( D . C .  A l a s k a
1 9 7 8 ) .
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q ) p1 h 0 e l e m e n t s  l i s t e d  in a r ° o ss«*,,r

to ,= f i n d i n g _pg n e o l i a e n c e  _per se.; h o w e v e r ,

t h e  f a c t  o f  a d o p t i n g  t h e  r e g u l a t i o n s  is 
d i s c r e t i o n a r y  w i t h  the trial c o u i r * B a c h n e r .

e ) If _the trial c o u r t  a d c c t s  the r gguj.a.tion 
or s t a t u t e  for p u r p o s e s  of d e t e r m i n i n g  n e g l i­
g e n c e  p er  s e , the e f f e c t  is that the s t a t u te 

or r e a u l a lLiQji_wil'1. - b e c o m e s  siibstitute...for t h e . 
u s u a l — c o m m on law r e a s o n a b l e  p e r son s t a n d a r d _ a s__
t h e  s t a n d a r d  o f  r p . r o .  ~ T h e  jjjpv, sc

i n s t r u c t e d ,  m ust  t h en a o o l y  th e  s t a n d a r d .  o f  
c a r e  t o  t h e  r e m a i n i n g  e l e m e n t s  n e c e s s a r y  t o  a 
d e t e r m i n a t i o n  o f  n e g l i g e n c e .

f) A  p r i o r  c r i m i n a l  c o n v i c t i o n  m a y  b e c o n­

c l u s i v e  as to n e g l i g e n c e  if_jt_.arose— from_the.
s a m e  r a c h s — a s  t h e — s u b s e q u e n t  _ n e g l i g e n c e
a c t i o n .  S c o t t  v. R o b e r t s o n ,  5 83~‘? ’.'2d 1 8 8  
( A l a s k a  1 9 7 8 ) .  ( E a r l i e r  c o n v i c t i o n  f o r  
d r i v i n g  w h i l e  i m p a i r e d ,  c o n c l u s j v e  e v i d e n c e  of 
f a c t s  n e c e s s a r i l y  d e t e r m i n e d  i:; s u b s e o  e n t  
c i v i l  a c t i o n  a r i s i n g  f r o m  s a m e  i n c i d e n t  )

2. D_u.ty_of O w n e r  a n d -Q c c u p . i e r _ o f _ L a n d . A l a s k a  ha s 
a b a n d o n e d  the c o m m o n  l a w  c l a s s i f i c a t i o n s  o f  t r e s­
pa s se r,  l i c e n s e e  and i n v i t e e  as a m e an s of  d e t e r­
m i n i n g  the t y o e  of d u t y  o w e d  by the land o w n e r  or 
o c c u p i e r .

a) N o w  a r e a s o n a b l e  p e r s o n  st an da rd  a p pl ie s.  
Th e o w n e r  m u s t  m a i n t a i n  hi's p r o p e r t y  in a 
r e a s o n a b l y  sa fe  c o n d i t i o n  in view of all the 
c i r c u m s t a n c e s ,  i n c l u d i n g :

! b) A  l a n d  o w n e r  is n o t  l i able if. 1) the
i i n j u r y  r e s u l t s  f r o m  t h e  n a t u r a l  c o n d i t i o n s  o f  
} t h e “ T.ana,  and T) Erie i n  f i r e d  p e r s o n —was-.under.
! no d u t y  to p a y  the o w n e r  for ’nis u se of the 
: p r o p e r t y .t

j i) T h e  l i k e l i h o o d  of i n j u r y _ t o  o t h e r s :

ii) Th e  s e r i o u s n e s s  of the iniurv; 
i —

iii) A nd the b u r d e n  on the r e s p e c t i v e
p a r t i e s  o f a v o i d i n g  the r i s k W e b b  v.
C i t v  & B o r o u o h  of S i t k a ,  5 6 f  P . 2 d  73 1  
( A l a s k a  1977).
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r-r 3. .Duty. o f .  t h e  H e a l t h  C a r e  P r o v i d e r .  T h i s  d u t y
Prri u \SJus\ )  has i t s  s o u r c e  i n  t h e  M e d i c a l  M a l p r a c t i c e  A c t ,  AS
1 0 9 . 5 5 .  5 3 5 - 5 6 0 .  "  ~~

a ) T h e  l e g i s l a t u r e  h a s  d e t e r m i n e d  t h a t  t h e
r e a s o n a b l e n e s s  oji t h e  c o n d u c t — o f  a " h e a l t h
c a re  p r o v i d e r "  i s  m e a s u re d  by th e  .de g r e e  o f
c a r e  o r d i n a r i l y  exsxcjLse'n Tn t h e — £ i e l d  .or_
s p e c  i  a l t y  i n w h_i.C.b t h e  d.cf.e n d a n t— :— Ls.
p r a c t i c i n g . AS 0 9 . 5 5 . 5 4 0 ( a )

i )  The p l a i n t i f f  has  th e  b u r d e n ,  o f
p r o v i n g  b y  a p~f e p'o n d e f~ah c e  o f  the.
e v i d e n ce t h e  d e g r e e  o f  c a re  o r d i n a r i l y  
e x e r c i s e d  i n  t h e  f i e l d  o r  s p e c i a l t y ,  t h e  
d e f e n d a n t ' s  f a i l u r e  t o  a b i d e  b y  t h i s  
d e g r e e  o f  c a r e ,  as w e l l  as t h e  feur.de n ~ o f
p r o v i n g  t h a t  p l a i n t i f f ' s  i n j  u r  i e s  we r e
t h e  " p r o x i m a t e  re s u l t . ! !  o . f _ t h e _ b r e a c h  o f
d u t y .  AS 0 9 . 5 5 . 5 4 0 ( a )

i i )  P r i e s t  v .  L i n d i g ,  583 P . 2d 1 7 3 ,
( A l a s k a  1 9 7 8 ) ,  app l i e s  a c om m unity  r a t h e r
t h a n  n a t i o n a l  s t a n d a r d'.

i i i )  T h e r e  i s  no p r e s u m p t i on o f  n e g l i ­
g e n c e .  on  t h e  p a r t  o f  t h e  d e f  e n d a n ' t ”! 
0 9 7 5 5 . 5 4 0

i v )  A " h e a l t h  c a r e  p r o v i d e r "  i n c l u d e s  a 
p h y s i c i a n ,  p s y c h o l o g i s t ,  d e n t i s t ,  n u r s e ,  
c h i r o p r a c t o r  a n d  p h y s i c a l  t h e r a p i s t .
0 9 . 5 5 . 5 6 0 .

b ) T h e  h e a I t  h c a r e  p r o v i d e r  i s  a l s o  u n d e r a,
d u t y  t o  o b t a i n  t h  e I n  f  o r me d c ons e n t  o f  a
p a t i e n t  u n d e r  c e r t a i n  c i r c u m s t a n c e s .

i )  The p r o v i d e r  i s  l i a b l e  f o r  f a i l u r e  t o  
o b t a i n  i n f o r m e d  c o n s e n t  i f  c l a i m a n t  
e s t a b l i s h e s  by  a p r e p o n d e r a n c e  o f  t h e  
e v i d e n c e  b o t h  f a i l u r e  t o  i n f o r m  o f  common 
r i s k s  i nd r e a s o n a b l e  a l t e r n a t i v e s  and 
t h a t  b u t  f o r  t h e  f a i l u r e  t o  i n f o r m ,  
c l a i m a n t  w o u l d  n o t  h a v e  c o n s e n t e d .
0 9 . 5 5 . 5 6 0 .

i i )  I t  i s  a d e f e n s e  t o  a c l a i m  o f  l a c k  
o f  i n f o r m e d  c o n s e n t  t h a t  t h e  r i s k  was 
e i t h e r  commonly known o r  to o  r s m c t e ,  t h e

- 7 -



F —t i s n t  hau a i r ^ a d y  i n d i c a t e d  l a c k  o f  
h e e d  o f  a n y  r i s k ,  c o n s e n t  w a s  n o t  
p o s s i b l e ,  or  d i s c l o s u r e  would h a v e  had an 
a d v e r s e  e f f e c t  on t h e  p a t i e n t ' s  c o n d i ­
t i o n .  0 9 . 5 5 . 5 6 0 ( b ) .

c)  A p a t i e n t  and a h e a l t h  c a r e  p r o v i d e r  may 
e x e c u t e  an a g r e e m e n t  t o  s u b m i t  t o  a r b i t r a t i o n .  
0 9 . 5 5 . 5 3 5 .

i )  Any c l a i m  f i l e d  a f t e r  such an a g r e e ­
m e n t  i s  f o r m e d  s h a l l  be s u b m i t t e d  t o  an 
a r b i t r a t i o n  b o a r d ,  w h i c h  may a p p o i n t  ?n 
e x p e r t  a d v i s o r y  p a n e l .

i i )  The r e p o r t  o f  t h e  e x p e r t  a d v i s o r y  
p a n e l  i s  a d m i s s i b l e  i n  c o u r t  as i f  i t s  
c o n t e n t ®  w e ; e  t e s t i f i e d  t o  t  i t s  
p r e p a r e r s .  0 9 . 5 5 . 5 3 6 ( e ) .

d) No a d v a n c e  i n s u r a n c e  paym ent i s  a d m i s s i b l e  
as an a d m i s s i o n  o'f l i a b i l i t y .  0 9 . 5 5 .  546

e) Damages a r e  awarded i n  a c c o r d a n c e  w i t h  
p r i n c i p l e s  o f  common l a w .  0 9 . 5 5 . 5 4 8

f ) Good Sama r i t a n  Ac.t_  AS 09.  65. 090 w a i v e s
l i a b i l i t y  f o r  s i m p l e  negl. i_gence_ e v e n  when
c o m m i t t e d  a t  a h o s p i t a l  by a d o c t o r  i n  an 
e m e rg e n c y .  '  ~

4 .  -D u t y . o f  . t h e  ..Common . C a r r i e r . A h i g h e r  s t a n d a r d  
o f  c are  i s  im po s e d  on common c a r r i e r s  t r a n s p o r t i n g
p a s s e n g e r s  f o r  h i r e .  T h e v  mu s t  e x e r c i s e  t h e _
h i g h e s t  d .e cx.ee o f  c ar.e f o r  t h  e  s a f e  t y  o f "
p a s s e n g e r s -  Widm ver v .  S o u t h e a s t  S x v w a v s ,  I n c . , '  
584 P . 2d 1 ( A l a s k a  1 9 7 8 ) .  *

5. The common c a r r i e r  d u t y  a l s o  a p p l i e s  t o  a 
p r i s o n e r .  W i l s o n  v .  K o t c e b u e  (Oo. No. 2 3 3 1 ,  May 
1 9 8 1 ) .

6 . E m p l o y e r ’ s D u t y  R e g a r d i n g  D e f e c t s  i n  M a c h i n e r y .
The emp l o y e r h a s . _ a _ s p e q . i a l  s t a t u t o r y . . _ d u t v _ t o _ p r o p
t  e c t  e m p lo y  ee s f  r  o m - l d e f  e 'cts lZ’o x  i n s  u f  f  i  c i  e n cy i  n
m a c h i n e r y _ o n  t h e  j o b  and i s  l i a b l e  t o  th e  e m p l o y e e  
or  r e p r e s e n t a t i v e .  AS 2 3 . 2 5 . 0 1 0 .

a) C o n t r i b u t o r y  n e g l i g e n c e  i s  n o t  a d e f e n s e  
i f  t h e  e m p l o y e e ' s  c o n t r i b u t i o n  to  t h e  i n j u r y
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was s l i g h t  and t h e  n e g l i g e n c e  o f  t h e  e m p l o y e r  
g r o s s .  AS 2 3 . 2 5 . 0 1 0 .

b) T h i s  s t a t u t o r y  r e m e d y i s no t  a v a i l a b l e  f o r  
an e m p lo y e  e c o v e  r e  cl„ by 1  wo r K e r  _'_s comoe h s a f ' i  o n . 
Raman"'v. A l l i e d  C o n c r e t e  P r o d u c t s ,  4 95 P , 2c3 
531 ( A l a s k a  1 9 7 2 ) .  ( See W o r k e r ' s  C o m p e n s a t i o n  
Sec.  V .  E . )

7.  D u t y  o f  I n n k e e p e r / B a r t e n d e r .  T h e r e  i s  _ n o w a
D r a m -S h o p  A c t  i n  A l a s k a . I n  A l e s n a  v .  L e G r u e , 614 
P .  2d~"lr387' CT9T30 y tH e Su p r e me C o u r t  gave a p r i v a t e  
r i g h t  o f  a c t i o n  a g a i n s t  t h e  l i c e n s e e  t o  a p e r s o n
i n j u r e d  b y  a d r u n k .  R e c e n t  e n a c t m e n t  o f  AS
0_4_._21_._0,20 p r o v i d e s  f o r  c i v i l  l i a b i l i t y  f o r  a
l i c e n s e e  who p r o _ y id e s  a l c o h o l — t o — a — m i n o r  o r  a_
d r u n k .

ybc\ • I 8 • D u t y  o f  a B a i l e e .

a) S t a n d a r d  o f  C a r e :  B a i l e e  i s  l i a b l e  f o r _
any—. 1  o s s _ o r  i n  j u r y  „ t o  _ b a i l e d . _ g o o d s „ c a  u s e d ..by
f  a . i l u r.e_ t o  e x e r.cjL.s _e_d_e g. cje.e o f  _ c  a r e  o f  a..
r e a s o n a b l y  c a r e f u l  owner..

i )  T h i s  l i a b i l i t y  may be m o d i f i e d  by 
c o n t r a c t  so  l o n g  as t h e  p r o v i s i o n  i s  n o t  
u n c o n s c i o n a b l e .

i i )  A l a s k a  r e f u s e s  t o  exem pt b a i l e e  f r o m  
l i a b i l i t y  w h e n  b a i l m e n t  i s  a t  t h e  
b a i l o r ' s  r i s k  b u t  t h e r e  i s  no p r o v i s i o n  
c o n c e r n i n g  b a i l e e '  own n e g l i g e n c e .

i i i )  A p r o v i s i o n  r e q u i r i n g  t h e  b a i l o r  to_
p r o v i d e  i n s u r a n c e  d o e s '  n o t  a b s o l v e ~  t h e
b a i l e e  f r o m  l i a b i l i t y  ' f o r n e g l i g e n c e .

i  v ) S t r i c t  l i a b  i  _1 i_t y  i s  a p p 1 i e d  i  f
oth_e.rw.ise ap_pr_o p c i  a t  e" ~ t o  b a i l o r  s  a n d
l e s s p . r s .  I t  T s " a t t a c H e d  o n t he__ba'si_s o f  
t h e  e x i s t e n c e o f  a d e f e c t  i n  t h e  p r o d u c t  
r a t b e r  t h a n  on i e g l i g e n T "  "^co'hUuc6*. 
B a c h n e r  v .  P e a r s o n , 479 P. 2d 319 ( A l a s k a  
1 9 7 0 ) .

b) B u r d e n  o f  Pr o o f :    Once l o ss  o r  d amage t o
b a i l e d  p r o p e r t y  i s  s h o w n ,  b u r d e n  s h i f t s  t o  
b a i l e e .  D r e s s e r  I n d u s . ,  I n c .  v'  ̂ Foss L a u n c h  & 
Tug C o . , 560 P . 2d 393 ( A l a s k a  1 9 7 7 ) .

D r » ~ v \  S t i c ? | 0  & cA

U-kA
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C. ,_ 5 r e a c h . The d e t e r m i n a t i o n  o f  b r e a c h  o f  t h e  a p p l i ­
c a b l e  d u t y  i n v o l v e s  f a c t u a l  a n a l y s i s  o f  w h e t h e r  t h e  
c o n d u c t  t h a t  a c t u a l l y  o c c u r r e d  was a d e v i a t i o n  f r o m  t h e  
a p p l i c a b l e  s t a n d a r d  o f  c a r e .

1* M eans o f  E s t a b l i s h i n g .  B r e a c h  may be
. e s t a b l i s h e d  by d i r e c t  o r c i r c u m s t a n t i a l  e v i d e n c e ,

ky r e s  i p s a  l o q u i t u r .  —— — —— —

2. I n  t h e  d o c t r i n e  o f  ^re s —i p s a —l o c u i t u r ,. c i r c u m ­
s t a n t i a l  e v i d e n c e  may e s t a b l i s h  a p r i m a  f a c i e  case 
o f  n e g l i g e n c e  w h e r e :

i )  The a c c i d e n t  i s  o f  t h e  t y p e  w h i c h  does  n o t  
o r d i n a r i l y  o c c u r  i n  t h e  a b s e n c e  o f  s o m e o n e ' s  
n e g l i g e n c e ;

i i )  T h e  i n s t r u m e n t a l i t y  i s  w i t h i n  t h e  
e x c l u s i v e  c o n t r o l  o f  t h e  d e f e n d a n t ;

i i i )  The o c c u r r e n c e  was n o t  due t o  a n y  
v o l u n t a r y  a c t i o n  by t h e  p l a i n t i f f .  Widmver v .  
S o u t h e a s t  S k v w a v s ,  I n c . ,  584 P . 2d 1 ( A l a s k a
1 9 7 8 ) ;  C r a w f o r d  v .  R o g e r s ,  406 P . 2d 1 8 9  
( A l a s k a  1 9 6 5 ) .  '

i " -----------  -  .
D. i C a u s a t i o n . . R e c a l l  t h a t  b o t h  c a u s e - i n - f a c t  and 
p r o x i m a t e  cause a r e  n e c e s s a r y  f o r  t h e  d e t e r m i n a t i o n  c f  
n e g l i g e n c e .

1. _Cause - i n - f a c . t .  may be e s t a b l i s h e d  i n  e i t h e r  o f  
two ways:

a ) " B u t ^ f o r " c a u s e .  P l a i n t i f f  wo u ld  n o t  have 
been i n j u r e d  b u t  f o r  d e f e n d a n t ' s  n e g l i g e n c e ;  
or

b) " S u b s t a n t i a l  f a c t o r "  c a u s e .  Eve n i f  
d e f e n d a n t ' s  c o n d u c t  was n o t  a " b u t  f o r "  c a u s e  
( i . e . ,  i f  e i t h e r  one o f  two a c t s  w o u ld  cause 
t h e  i n j u r y ) ,  d e f e n d a n t  i s  s t i l l  l i a b l e  i f  h i s  
c o n d u c t  was a s u b s t a n t i a l  f a c t o r  i n  b r i n g i n g  
a b o u t  t h e  i n j u r y .  S t a t e  v .  G u i n n ,  555 P . 2d 
530 ( A l a s k a  1 9 7 6 )  ( F a i l u r e  o f  S t a t e  t o  remove 
d i s a b l e d  t r u c k  was s u b s t a n t i a l  f a c t o r  cause i n  
d e a t h  o f  m o t o r i s t  who c o l l i d e d  w i t h  t r u c k . )  
See a l s o ,  S t a t e  v .  A b b o t t ,  498 P . 2d 7 1 2 ,  7 2 6 -
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S t a r  S o r o u a h , 56S P . 2d 1 7 3 ,  1 3 1 - 1 8 2  ( A l a s k a
1 5 7 7 )  .

2 . — P r o x i m a t e . C a u s e p u b l i c  p o l i c y  d e t e r m i n a t i o n  
j i j  o f  l i a b i l i t y  f o r  u n e x p e c t e d  t y o e s  o r  m e th o d s  o f

i n j u r y .  Vance v .  U n i t e d  S t a r e s ^  355 F . S u p o .  756 
( D . C .  A l a s k a  1973 ) .

jU p t  E ^ ira O ^ c l IV'O'r/

a) R e c a l l  t h e  d i f f e r e n c e  b e tw e e n  p r o b l e m s  o f  
d i r e c t  c a u s a t i o n  (w h e r e  t h e r e  a r e  no i n t e r ­
v e n i n g  f o r c e s )  and i n d i r e c t  c a u s a t i o n .

" b)  " I n t e r v e n i n g  for.c_e." ( t h e  f o r e s e e a b i l i t y  o f
J w h i c h  d e t e r m i n e s  d e f e n d a n t ' s  l i a b i l i t y )  i s  one

w h i c h  a c t i v e l y  o p e r a t e s  a f t e r  t h e  d e f e n d a n t :  
h a s  a c t e d .  S h a r p  v .  F a i r b a n k s  N o r t h  S t a r  
B o r o u g h ,  569 P . 2d 178 ( A l a s k a  1 9 7 7 ) .

—____________ j f l
S . I Damages } A  {A-------------------J

'O
1. Wha t  Dama g e s  Can Be R e c o v e r e d  - > v ^  ■'

‘ /
a) I n  g e n e r a l ,  aJJ^-da.mages . p r o x i m a t e l y  c a u s e d  
by a p a r t y ' s  t o r t i o u s  a c t i o n s  a r e  r e c o v e r a b l e .  
ERA H e l i c o p t e r s  v .  D i g i c o n  A l a s k a ,  518 P. 2d 
1057 ( A l a s k a  1 9 7 4 ) .

b) {Pas t  d a m a g e s i, t h a t  i s  t h o s e  d a m a g e s  
a l r e a d y  s u f f e r e d  a t  t h e  t i m e  o f  a w a r d ,  may 
i n c l u d e  p a s t _ _ e c o n o m i c _ l o s s , m e d i c : a l _ e x p e n s e s  , 
l o s t  e a r n i n g s  and p a s t  p a i n  and s u f f e r i n g .  
C i t y  o f  W h i t t i e r  v . W h i t t i e r  F u e l  & M a r i n e  
C o r p .  , 577 P. 2d 2.16 ( A l a s k a  1978 ) ;  A l a s k a
A i r l i n e s  v .  S w e a t ,  563 P.  2d 915 ( A l a s k a  
1977 ) .

c) 1 F u t u r e damage s ,  o r  t h o s e  damages y e t  t o  be 
s u f f e r e d  a t  :tTTe:^_T i m e  o f  award may i n c l u d e
p r o s p e c t i v e  m e d i c a l  b i l l s ,  l o s t  e a r n i n g s  and
p a i n  and s u f f e r i n g .  S w e a t .

" u t n  *  ecevd™*c i )  S p e c i a l —A l a s k a  r u l e  d o es  NOT r e d u c e .
,a r Jc, 'rot p r _ f u t u r e _ . e c o n o m i c  l o s s  a w a r d s ,  t o  p r e s e n t

u'u  ̂ ' v a l u e .  B e a u l i e u  v .  E l l i o t t ,  434 P . 2d 665
( A l a s k a  1967 ) .

i i ) R eason f o r  NOT r e d u c i n g  p l a i n t i f f ' s  
award t o  i t s  p r e s e n t  v a l u e  by s u b t r a c t i n g  

CU- an a m ount e o u i v a l e n t  t o  t h a t  w h i c h  w o u ld

1 _
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06  r e a l i z e d  by p r u c e n c ,  s a f e  i n v e s t m e n t s :  
t h e  c o u r t  b e l i e v e d  t h a t  anv e a r n i n g s  fr o m  
a r e d u c t i o n  t o  p r e s e n t  v a l u e  wo u ld  be 
o f f s e t  b y  i n f l a t i o n a r y  p r e s s u r e s .  
F u r t h e r ,  t h a r e  i s  an i n h e r e n t  r i s x 
i p v ^ l  T,s d  vn i~n v t s**7nrn*• n th"- p l a i n r - / ^
s_hould n o t  be f o r c e d  t o  assume t h a t  r i s k . 
B e a u l i e u . ~  “

i i i )  I n  c o m p u t in g  f u t u r e  l o s t  wages,  no 
a l l o w a n c e  i s  made f o r  s a l a r y  i n c r e a s e s .  
T h i s ,  h o w e v e r ,  has been s l i g h t l y  m o d i f i e d  
i n  S t a t e  v .  G u i n n ,  555 P . 2d 5 3 0 ,  5 4 5 - 5 4 5  
( A l a s k a  1 9 7 6 ) ,  w h e r e  a u t o m a t i c  wage 
i n c r e a s e s  k e y e d  t o  l o n g e v i t y  may be 
i n c l u d e d  i n  an award f o r  l o s t  wa ges.  I n  
G u i n n , t h e  s t e p  i n c r e a s e s  were c o n t a i n e d  
i n  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  and 
c o u l d  be a c c u r a t e l y  p r e d i c t e d .

i v )  R e g a r d i n g  inc ome t a x e s ,  t h e  c o u r t  
i n d i c a t e d  i n  Be a u l i e u  t h a t  f u t u r e  e a r n i n g  
c a p a c i t y  i s  n o t  r e d u c e d  by f u t u r e  income 
t a x e s  s i n c e  such t a x e s  a r e  s p e c u l a t i v e ,  
b u t  p a s t  wages l o s t  a r e  s u b j e c t  t o  a 
r e d u c t i o n  f o r  s t a t e  and f e d e r a l  income 
t i v e s  s i n c e  t h e y  may be a c c u r a t e l y  
c o m p u te d .

d) 1I n t e r e s t :

i )  P r e j u d g m e n t  i n t e r e s t  i s  t h e  i n t e r e s t  
e a r n e a  f r o m  The t i m e  (The cause o f  a c u i o n  
a c c r u e s  u n t i l  t h e  t i m e  o f  j u d g m e n t .  
S t a t e  v .  P h i l l i p s ,  470 P . 2d 266 ( A l a s k a  
1 9 7 0 ) .  The r a t e  o f  p r e j u d g m e n t  i n t e r e s t  
i n  A l a s k a  i s  10 1/2% u n de r  AS 4 5 . 4 5 .  010 
on c a s e s  f i l e d  a f t e r  J u l y  i ,  1 9 8 0 .  Cases
f i l e d  b e f o r e  1980 b e a r  i n t e r e s t  a t  8%.
June a u  v .  C o m m e r c ia l  U n i o n ,  598 P . 2 c  957~ 
( A 1a s x a  1979 ) .

i  i  ) P o s t - j u d g m e n t  i n t e r e s t  i   ̂ t h a t  
i n t e r e s t  e a r n e d  f r o m  t h e  t i m e  o f  s e t t l e ­
ment or ju d g m e n t  u n t i l  t h e  amount i s  
p a i d .  G u i n  v .  Ha, 591 P . 2d 1281 ( A l a s k a
1 9 7 9 ) .  Ju dg m e n ts  a f t e r  J u l v _ _ l J_ _ i9 S 0 _ b e a r
i n t e r e s t  a t  10 1/2% D r i o r  t o  J u l y  1,
1 9 8 0 ,  a t  S%._
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e) M i t i g a t i o n  o f  Damages. P l a i n t i f f  has d u t y
t o  m i t i g a t e  d a m a g e s  b y  s e e k i n g  a l t e r n a t e
e m p l o y m e n t ;  h o w e v e r ,  t h e  d u t y  d o e s  n o t  e x t e n d  
t o  t a k i n g  e m p lo y m e n t  w h i c h  i s  t e m p o r a r y  and o f  
s i g n i f i c a n t l y  l e s s  r e s p o n s i b i l i t y  t h a n  o r i g i ­
n a l  e m p l o y m e n t .  CJniv. o f  A l a s k a  v .  C h a u v i n ,  
521 P . 2d 1234 ( A l a s k a  1 9 7 4 ) .

f )  C o l l a t e r a l  s o u r c e  r u l e  p r e v e n t s  t h e
d e f e n d a n t  f r . o ni___ a l l o w i n g  a.t t r i a l ___ t h a t "
p l a i n t i f f s _ r _ e c e . i v . e d _ p a y m e n t s _ , t h r o u g h  i n s u r a n c e  
o r  oTLHe r s o u t t e s  f o r  j j i i u r y  c a u s e d b v
d e f e n d a n t ' s  n e g l i g e n c e . ,  A v d l e t t  v .  "Havnes, 
511 P . 2d 1311 ( A l a s k a  1 9 7 3 ) .

2. .W h o ^ i s . L i a b l e ._For_ Damages

a ) R e s p o n d e a t ,  S u p e r i o r . Emp l o y e r  l . i a b l e _ f o r
n e g l i g e n t  a c t s  o.r omi  ss_i o n s o f  emp 1  o y  e e
c o m m i t t ed i n  t h e  scope o f  e m p l o y m e n t .  L u t h  v .  
R o a e r s  
7 6 1

& B a b l e r  C o n s t r u c t i o n , C o . 507
( A l a s k a  1 9 7 3 )  .

P . 2d 133 ( A l a i k a  1 9 7 2 ) T
F r u i t  v .  S c h r e i n e r

P . 2d 
502

b) I n d e p e r d e n t  C o n t r a c t o r .  G e n e r a l l y  t h e
e m p l o y e r  i s  n o t  v i c a r i o u s l y  _ l i a b l e  f o r — t h e
n a g l  i.g.e n ce  o f  i i a n l Z i ' n ' d ' e  p e n d e n  t  c o n t r a c t o r .
Hobbs v .  M o b i l  O i l  Co.  , 445 P . 2d 933 ( A l a s k a
1 9 6 8 ) .  E x c e p t i o n s :

k f t '4 * i )  Where e m p l o y e r  has r e t a i n e d  c o n t r o l
o v e r  t h e  a c t u a i _ m a n n e , r _ p . f _ w o r k . Ho b b s . 
S t a t e  v .  M o r r i s ,  555 P . 2d 1216 ( A l a s k a  
1 9 7 6 )  ( S t a t e  d i d  n o t  h a v e  s u f f i c i e n t  
c o n t r o l  o v e r  work o f  p r i v a t e  e m p l o y e r  
c o n t r a c t o r ,  and was t h u s  n o t  l i a b l e  f o r  
c o n t r a c t o r ' s  f a i l u r e  t o  p r o v i d e  s a f e t y  
e q u i p m e n t ;  d i s s e n t  h e l d  s t a t e  i n s p e c t o r  
s h o u l d  ha ve  known o f  v i o l a t i o n s  o f  s a f e t y  
r e g u l a t i o n s  an d  w o u l d  h a v e  i m p o s e d  
l i a b i l i t y ) .

i i )  ,Where t h e  d e l e g a t e d  d u t i e s  . . i n v o l v e  
u n r e a s o n a b l e  r i s k  " o f  h a rm  t o  o t h e r s .  
A l a s k a  A i r l i n e s '  v'.~~~Sweaf~,~ 5 6 8 "  P. 2d 916
( A l a s k a  1 9 7 7 ) .  ( S c h e d u l e d  a i r  . c a r r i e r
s h o u l d  n o t  be p e r m i t t e d '  t o  b a r t e r  away
i t s  re's p o 'nsTb i  1  ~i~ty~ t o  p a s s  e n g e r s  b v
c o n t r a c t s  w i t h  o t h e r c a r r i e r s ,  j See
R e s t a t e m e n t  Second Of T o r t s  § 4 2 8 .
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i n )  Where p l a i n t i f f s  can b e a r  b u r d e n  o f  
s h o w i n g  i n d e p e n d e n t  n e g l i g e n c e  on t h e  
p a r t  o f  t h e  e m p l o y e r ,  such as f a i l i n g  t-n
t u r n  o v e r  P r e m i s ^c t.n i n ^ p n p n io n t -  c o n -
H r a c c o r  t h a t H a re f r ° p  0 f  . s a f e t y  hazarns..  
S l o a n  v .  A t l a n t i c  R i c h f i e l d  C o . ,  552 P . 2d 
157 ( A l a s k a  1 9 7 6 ) .

F .  D e f e n s e s  _ t o - N e - ’l i q e n c e

^ 1  a ' * k &  ^
C ty*\ w -w  >

$ + < # * .

J- b  1 t: ru'd OAi  •
r ovcrri 'Ccofary ]r& j.

\(1 i  f  C H .A jr£ P

1. Cgmpar_at i v e _ _ n e g l i a ence i s  ad o p t e d  i n  A l a s k a . 
C o n t r i b u t o r y  n e g l i g e n c e ,  ( w h i c h  d e f e a t e d  

c l a i m  i f  he were e ven s l i g h t l y  n e g l i -  
c l e a r  c h a n c e ,  and a s s u m p t i o n  o f  

K a a t z  v .  S t a t e ,  540

p l a i n t i f f ' s 
g e n t  h i m s e l f )  l a s t
r i s k  a r e  a b o l i s h e d  i n  A l a s k a .  
P . 2d 1037 ( A l a s k a  1 9 7 5 ) .

a)  P u r e  fo r m  c o m p a r a t i v e  n e g l i g e n c e  o r i g i ­
n a t i n g  i n  a d m i r a l t y  and j u d i c i a l l y  a d o p t e d  i n  
C a l i f o r n i a  and F l o r i d a  i s  a d o p t e d  i n  A l a s k a .

b)  Under a " p u r e  f o r m " ,  ' t h e  p l a i n t i f f 1 s .
d amages ar e _ s i m p l y  re d u c e d  i n  p r o p o r t i o n  t o
t h e  amount o f  n e g l ia e n _ c e  w n i c n  l s  a f t i r ' i h u t g d
t o  h i m .  K a a t z  v .  S t a t e ,  540 P . 2d 1037 ( A l a s k a  
T 5 T 5 T 7  ---------------------------------

c)  A l a s k a —r - e . j e c t e d _ t h e "mo d i f i e d — f o r m " ,  such 
as W i s c o n s i n 1 s 50% s y s t e m ,  i n  w h i c h  a n e g l i ­
g e n t  p l a i n t  i f  f m a y r ' e c o v e r  o n l y  sc l o n g  as t h e  
a m ount o f  h i s  f a u l t  does  n o t  e x c e e d  50% o f  t h e  
t o t a l  f a u l t  a t t r i b u t a b l e  t o  t h e  p a r t i e s .

d)  A s s u m p t i o n  o f  r i s k  had p r e v i o u s l y  been 
j u d i c i a l l y  a b o l i s h e d  i n  L e a v i t t  v .  G i l l a s D i e ,  
443 P . 2d 61 ( A l a s k a  1 9 6 8 ) .

2. I m m u n i t i e s .  
P AR T IE S , S ec.  V.

See IM MUNITIES AND SPECIAL STATUS

ia J o  i

3. S t a t u t e  o f  L i m i t a t i o n s .  
PROCEDURE OUTLINE.

I V . . PRODUCTS , L I A E I L I T Y  

A .  O v e r v i e w :

See T . B . R .  C I V I L

1. P r o d u c t s  l i a b i l i t y  i s  t h e  g e n e r a l  c a t e g o r y  f o r  
a s c e r t a i n i n g  t h e  l i a b i l i t y  o f  a c o m m e r c i a l  SUPPLIER

- 14 -
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o f  a PRODUCT t o  a p e r s o n  INJURED by t h e  p r o d u c t .
I n  a f a c t  p a r  err .  w h i c h  i n c l u d e s  a PRQD.U_C.T 
f u r n i s h e d bv a comme r.cj. a 1 „  S.U F.EL I E  R w h i  ch __IN J U RE S , 
a l w a y s , c o a s i d e r . ~ t h . e . J : o l l o w i n q _ . a y . e j i u e s _ o f  r e c o v e ry^:

a )  -  l i a b i l i t y  b a s e d  on s u o p l i e r ' s  r e c r e -  
s e n t a t i o n .

b)  -  l i a b i l i t y  based on s u p p l i e r ' s  n e g l i g e n c e .

c )  -  l i a b i l i t y  based on s u p p l i e r ' s  i m p l i e d  
w a r r a n t y .

d )  -  s t r i c t  l i a b i l i t y  i n  t o r t ,  

a . S t r i c t . . X i a b i l i - t y - J L n  T o r t .

1 .  .'D u t y .  A s t r i c t  d u t y  i s  owed by a commerc
Ijy s u p p l i e r  who m u s t  p r o v i d e  a p r o d u c t  f r e e  f r o m  d e f e c t s

C W M A iia /  z 40plies Th e  P u r p o s e  o f  i m p o s i n g  s t r i c t  l i a b i l i t y
r / o n  m a n u f a c t u r e r  or r e t a i l e r  i s  t o  i n s u r e  t h a t

^ 4  «  p l<teW C « t w . « r ) t h e  c ? s t s  o f  i n j u r y  r e s u l t i n g  f t o n . " d ^ e S t i y e

p r o d u c t s  a r e  b o r n e  b y  s u p p l i e r s  r a t h e r  t h a n ^ b v  
c o n s u m e r s .  C lo u d  v .  K i t  M a n u f a c t u r i n g ,  563
P.’ 2*d' 2*48 ( A l a s k a -  1 9 7 7 ) .

b)  R e c a l ] ,  t h a t  t h e  d e f e n d a n t  m u s t  be t h e
s u p p l i e r  o f  a PRODUCT, n o t  m e r e l y  a s e r v i c e .

i )  The Supreme C o u r t ,  i n  an i m p o r t a n t  
r e c e n t  c a s e ,  h e l d  t h a t  a company t h a t  
i n s t a l l e d  and r e p a i r e d  t r u c k  p a r t s  i s  n o t  
s t r j l c t l y  _ _ i i a b l e  i n  t o r t  b e c a u s e  i t  d i d  
not" s e l f  a PRODUCT. I t  h e l d  i t s e l f ,  o u t  
o n l y  as a r e p a i r  SER V IC E . ( H o w e v e r ,  a
b u s i n e s s  t h a t  s e l l s '  used p r o d u c t s  may be 
s t r i c t l y  l i a b l e  i n  t o r t . )  R e s t a t e m e n t  
( S e c o n d )  o f  T o r t s  § 4 0 2 - A .  S w e n s o n
T r u c k i n g  v .  T r u c k w e l d ,  6 0 4  P . 2d 1 1 1 3  
( A l a s k a  1 9 8 0 ) .

—  1 r c )  T o whom i s  t h e  d u t y  o wed? Any u s e r  ot;
I# ; c o n s umer

To w^ a t  t y p e s  o f  harm? P e r s o n a l  i n j u r y  
and su dd e n  and c a l a m i t o u s  p r o p e r t y  damage a r e  
r e c o v e r a b l e ;  p u r e l y  e c o n o m i c  l o s s  s u c h  as 

vj+u&M. d e c l i n e  i n  v a l u e  o f  p r o p e r t y  ( p u r c h a s e d  i t e m  a

> n - ja » y
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"ifcriion") i s  noc r e c o v e r a b l e .  Morrow v .  New 
Moon Homes, I n c . ,  543 ? . 2 b  279 ( A l a s k a  1 9 7 6 ) .
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e) P e r s o n a l  i n j u r y  and p r o p e r t y  damages a r e  
g r o u n d e d  i n  t c r t  law w h i c h  a p p l i e s  i n  p r o d u c t s  
l i a b i l i t y .  Economic l o s s  i s  a c o n t r a c t  la w  
t h e o r y  and i s  n o t  r e c o v e r a b l e  i n  p r o d u c t s  
l i a b i l i t y .  C o n t r a c t  damages a r e  i n t e n d e d  t o  
f u l f i l l  r e a s o n a b l e  e c o n o m i c  e x p e c t a t i o n s .  
T o r t  damages a r e  c o n c e r n e d  w i t h  t h e  s a f e t y  o f  
p r o d u c t s .  N o r t h e r n  Power & E n a i n e  C o r o .  v .
C a t e r p i l l a r , dT 3 P.  2d 324 ( A l a s k a  1 9 8 1 )  .
E n g i n e  f a i l u r e  i s  n o t  " s u d d e n  and c a l a m i t o u s . "

B r e a c h !  The p l a i n t i f f  m u s t  show t h a t  t v a 
p r o d u c t  i s  d e f e c t i v e  i n  e i t h e r  m a n u f a c t u r e  o r  
c e s i g n .

a)  D e f e c t  i n  M a n u f a c t u r e .  E l e m e n t s  a r e :

i )  M a n u f a c t u r e r  p l a c e d  p r o d u c t  i n  t h e  
s t r e a m  o f  commerce.

i i )  M a n u f a c t u r e r  knew t h a t  t h e  p r o d u c t  
was t o  be used w i t h o u t  i n s p e c t i o n  f o r  
d e f e c t s .

i i i )  The p r o d u c t  was 
t h a t  i t  d e v i a t e d  f r o m  
i n t e n d e d  r e s u l t .

" d e f e c t i v e " ,  i . e . ,  
t h e  m a n u f a c t u r e r ' s

1-K

i v )  The d e f e c t  ca u s e d  t h e  p e r s o n a l i n j u r y  
a nd p r o p e r t y  damage a l l e g  e d_.

C l a r y  v .  F i f t h  A v e n u e  C h r y s l e r  C e n t e r ,  
I n c . ,  454 P. 2d 244 ( A l a s k a  * 1 9 6 9 ) ;  S t u r m ,

594 
615

R u a e r  & C o . ,  I n c . ,  v .  D av,
( A l a s k a  1 9 7 9 ) ;  
( A l a s k a  1 9 8 0 ) .

r e h e a r i n g
P. 2 d 
P . 2d

3 8 ,
621

b) D e f e c t  i n  D e s i g n.  E l e m e n t s  a r e :

i )  M a n u f a c t u r e r  p l a c e d  p r o d u c t  i n  t h e  
s t r e a m  o f  commerce.

i i )  M a n u f a c t u r e r  knew t h a t  t h e  p r o d u c t  
was t o  be used w i t h o u t  i n s p e c t i o n  f o r  
d e f e c t s .
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i i i )  The p r o d u c t  was d e f e c t i v e  i n  t h a t  
i t  e i t h e r :

/t l  -C.c<C.'{<4 h O l 

p  rt? u-c jfiCyxlUl-Z

i / i c  S. < '^•'VV ^ t ^ f ~  L t^ P ' f
t~ lS  It  S U v i t* * A ~  L ^ .  - r U - ^

£ ,L L ir ‘'J/W_ .

\
\

1) F a i l e d  t o  p e r f o r m  as s a f e l y  as
a n o r d i n a r y  c o n s u m e r ^ ] w o a i d  e x p e c t
when used i n  an i n t e n d e d  or  r e a s o n ­
a b l y  f o r e s e e a b l e  m a n n e r ;  o r

2 ) Wa_s_d.esigned i n  s uch a wav t h a t
t h e d e s i g n  . c a u s e d  t h e  i n  j  d r y , and

' t h a t  t h e  m a n u f a c t u r e r  f a i l e d  t o  
p r o v e  t h a t  t h e  b e n e f i t s  o f  t h e  
d e s i g n  o u t w e i g h e d  t h e  r i s k s  o f  
d a n g e r  i n h e r e n t  i n  t h e  d e s i g n  (k now­
l e d g e  o f  m a n u f a c t u r e r  o f  d a n g e r  
m e a s u r e d  a t  t i m e  o f  m a n u f a c t u r e .  
C a t e r p i l l a r  T r a c t o r  Co.. v .  B e c k , 593 
P . 2d 87 ( A l a s k a  1 9 7 9 ) ;  h e r i t a g e  v .  
P i o n e e r  B r o k e r a g e  S a l e s ,  I n c . , 604
P . 2d 1 0 5 9  ( A l a s k a  J V 7 9 ) .  T he 
f a c t o r s  t o  be c o n s i d e r e d  i n  w e i g h i n g  
t h e  r i s k s  and b e n e f i t s  i n c l u d e

a .  t h e  g r a v i . t y _ o f . - t h e . . . d a n g e r ,

| b .  t h e  l i k e l i h o o d  t h a . t  s u c h
i d a n g e r  w o u ld  o c c u r ,  and

| c .  t h e  m e c h a n i c a l  f e a s i b i l i t y
I a t  t h e  t i m e  o f  s a l e ,  c o s t  and

a d v e r s e  c o n s e q u e n c e s  o f  a l t e r -  
j n a t i v e  d e s i g n s .

T h e  d e_f e c_t c a u s e  d t h  e p e r_s o n a 1i v )
i n j u r y  and p r o p e r t y  damage a l l e g ed.

C a t e r p i l l a r  T r a c t o r  Co.  v .  B e c k ,  593 P . 2d 
871 ( A l a s k a  1 9 7 9 ) .

S p e c i a l  p r o b l e m  w i t h  d e s i g n  d e f e c t  c a s e s :

i )  I n t e n d e d  u s e :  l a c k _ o _ f __d i r e c t i o n _ _ o r
w a r n i n g s  may b e  a d e f e c t .  F a i l u r e  t o
warn i s  e s t a b l i s h e d  b y :

A.  M a n u f a c t u r e r  p u t  t h e  p r o d u c t  i n  
t h e  s t r e a m  o f  commerce.

-17-



- ■  “ he m a n u f a c t u r e r  K n e w  t n a c  t n e  
p r o d u c t  was t o  be u s e d  w i t h o u t  
i n s p e c t i o n  f o r  d e f e c t s .

C. The d e f e c t  c a u s ed  t h e  p e r s o n a l  
i n j u r y  o r  p r o p e r t y  damage a l l e g e d .

U. The p r o d u c t  i s  deemed t o - be 
d e f e c t i v e  w i t h o u t  a w a r n i n g  o r  
i n s t r u c t i o n s  i f  t h e  j u r y  f i n d s  t h a t  
t h e  m a n u f a c t u r e r  d i d  n o t  accompany 
t h e  p r o d u c t  w i t h  s u f f i c i e n t  w a r n i n g  
as t o  make t h e  p r o d u c t  s a f e  ( i f  no 
w a r n i n g  w o u ld  make t h e  p r o d u c t  s a f e ,  
t h e  d a ng e r  m u s t  be e l i m i n a t e d ) .

E.  These w a r n i n g s  m u st be made i n  a 
fo r m  t h a t  w i l l  r e a c h  t h e  u l t i m a t e  
c o n s u m e r .

U -y jZ & l <?1 

V v v A  ^  lA.

v w u A rf c.

SU-V^\£A-
T

~>aM

S t u r m ,  Ruoer & C o . ,  I n c .  v .  D av,  594 
P . 2d 38 ( A l a s k a  1 9 7 9 ) .

i i  ) Su p p l i e r  i s  a l so ch a r g e d w i t h  t h e
d u ty _o_f a n t i c i p a t i n g — !ikely__consume'r
m i s u s e . - .  B u t a u d  v .  S u b u r b a n  M a r i n e
S o o r t i n a  G o o d s ,  I n c . , 
( A l a s k a  1 9 7 5 ) ,  555 P . 2d

5 4 3  P . 2d 209 
42 ( A l a s k a  1 9 7 6 ) .

3 .  ' C a u s a t i o n ,

a) A c t u a l  -  where p l a i n t i f f  c l a i m s  t h a t  t h e  
d e f e c t  was f a i l u r e  t o  w a r n ,  he m u st a l s o  show 
t h a t  bu_t f o r  f a i l u r e  t o  w a r n ,  harm w o u ld  n o t  
ha v e  o c c u r r e d .

F « ; I u k b) P r o x i m a t e  -  d e f e n d a n t
i s n o t  e x t i n g u is h e . d _ b y  I n t e r m e d i a r v 1 s
t o  a i s c o v e r  d e f e c t .

s u p p l i e r ' s  l i a b i l i t y  
f a i l u r e -

4.  (Damages.

a)  See Damage Sec.  I I I .  R e c a l l  t h a t  A l a s k a  
d e n i e s  r e c o v e r y  f o r  p u r e l y  e c o n o m i c  l o s s .  
Morrow v .  New Moon Homes, 548 P . 2d 279 ( A l a s k a  
1976 ) .

b) P u n i t i v e  damages.  I n  S tu r m  R uoer v .  D av,  
594 P. 2d 38 ( A l a s k a  1 9 7 9 ) ,  t h e  c o u r t  u p h e l d  
t h e  a p p l i c a b i l i t y  o f  p u n i t i v e  damages t o  some
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s t r i c t  l i a b i l i t y  c a s e s ,  f o r  t h e  p u r p o s e s  o f  
p u n i s h m e n t  o f  t h e  w r o n g d o e r s ,  d e t e r r e n c e  o f  
o t h e r s  and p r e v e n t i o n  o f  d i s a d v a n t a g e  t o  the 
s o c i a l l y  r e s p o n s i b l e  c o m p e t i t o r .  On remand 
f o r  a new t r i a l ,  t h e  c o u r t  s e t  a c e i l i n g  on 
p u n i t i v e  damages.  ( T h e  c o u r t  i n d i c a t e d  t h a t  
t h e  p u n i t i v e  damage a w a r d  o f  $ 2 . 9  m i l l i o n  was 
t h e  p r o d u c t  o f  p a s s i o n  o r  p r e j u d i c e . )

5 .  l.D e f e n s e s . /

a )  C o m p a r a t i v e  n e g l i g e n c e  ( See S e c .  V . ) :  The
m a n u f a c t u r e r  must show t h a t  t h e  u s e r :

i )  Was a c t u a l l y  a w a r e  o f  t h e  d e f e c j :  and

i i )  Vo l u n t a r i l y  a n d   u n r e a s o n a b l y
e n c o u n t e red t h e  r_isk—known t o  " h i m , " o r

i i i )  T h a t  he mi s u e d  t h e _ p _ r o d u c t  and t h a t  
t h i s  was a p r o x in i a t 'e  cause_ o f _ . t h ’e _ i n j u r y .

B u t a u d  v .  S u b u r b a n  M a r i n e  & S p o r t i n g  
G o o d s , I n c . , 543 P.  2d 209 ( A l a s k a  1 9 7 5 ) ,  
555 P . 2d 42 ( A l a s k a  1 9 7 6 ) ;  C a t e r p i l l a r  
T r a c t o r  Co.  v .  B e c k ,  593 P . 2d 871 ( A l a s k a
1 9 7 9 )  .

C . L i a b i l i t y  Based on S u p p l i e r ' s  N e g l i g e n c e . .

1.  D u t y  -  comin e.r .c . i aL~suppli ers  owe a d u t y  o f  c a r e  
t o  any.one i n j u r e d  by th e  p r o d u c t .  Larman v .  K o d i a k  
E l e c t r  i c ~ A ' s s  — 5 1 4“ *"P .~2d ' " 1 2  7 5 ( A l a s k a  1 9 7 3  ) ;  
R e s t a t e m e n t  Second Of T o r t s  § 3 95.  ( " r e a s o n a b l y  
p r u d e n t  s u p p l i e r " ) .

2 .  B r e a c h  -  t h e  d e f e c t i v e  p r o d u c t  m u s t  be caused 
by d e f e n d a n t ' s  n e g l i g e n c e .

a )  I n  m a n u f a c t u r i n g  d e f e c t  c a s e s ,  t h e
p l a i n t i f f  may use d i r e c t '  e v i d e n c e , c i r c u m ­
s t a n t i a l  e v i d e n c e  or r e s  i p s a  l o q u i t u r .

b )  I n  d e s i gn d e f e c t  c a s e s , t h e  p l a i n t i f f  m ust  
show t h a t  t h e  d e s i g n e r :

i )  Knew o r  s h o u l d  h a v e  known t h a t  t h e  
p r o d u c t  was l i k e  1  y _ t o  be c a n g e r . o u s _ . w i t h -  
o u r p r o p e r  warnTng o~r ^ i n s t r u c t i o n s
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- - )  Had wu t s a S u i i  lo u e i i e v e  c h a t  cne 
u s e r  would r e c o g n i z e  t h e  d a n g e r .

i i i )  A c t u a l l y  f a i l e d  t o  g i v e  a w a r n i n g  
w h i c h  a d e q u a t e l y  c o n v e y e d  t h e  r e q u i r e d  
i n f o r m a t i o n  t o  t h e  u s e r .

R e s t a t e m e n t  ( S e c o n d )  Of T o r t s  § 388

3.  . C a u s a t i o n  -  t h e  s u p p l i e r ' s  f a i l u r e  t o  e x e r c i s e  
r e a s o n a b l e  c a r e  must h a v e  p r o x i m a t e l y c a u s ed  th e  
i n j u r y .  L a rm a n .  * "  ~

4 .  Damages -  r e c a l l  t h a t  m e r e  e c o n o m ic  l o s s  i s  n o t  
r e c o v e r a b l e .  New Moon.

5. D e f e n s e s .

a)  _Compar a t i v p  n e g l i g e n c e .  The m a n u f a c t u r e r  
m u s t  show t h a t  t h e  p l a i n t i f f  f a i l e d  t o  
e x e r c i s e  t h e  care o f  a r e a s o n a b l y  p r u d e n t  
p e r s o n ,  w h i c h  f a i l u r e  c o n t r i b u t e d  t o  t h e  
a c c i d e n t ?  damages a r e  r e d u c e d ’ i n  p r o p o r t i o n  to  
t h e  d e g r e e  o f  f a u l t  a t t r i b u t e d  t o  t h e  
p l a i n t i f f .  K a a t z  v .  S t a t e ,  540 P . 2d 1 0 3 7  
( A l a s k a  1 9 7 5 ) .

L i a b i l i t y  Based on S u p p l i e r ' s  R e p r e s e n t a t i o n .

1.  E x p r e s s  W a r r a n t i e s  of a * r ^!-^5=4fc=r^ireu-rar 
. E l e m e n t s :

a)  S e l l e r  e x p r e s s l y  t e l l s  or  p r o m i s e s  th e  
b u y e r  t h a t  t h e  p r o d u c t  i s  s a f e  an d f i t  f o r  a 
p a r t i c u l a r  p u r p o_se.

i )  N o t e  t h a t  d e f e n d a n t  m u st be a s e l l e r .  
One who r e p a i r s  i s  n o t  v u l n e r a b l e  t o  
w a r r a n t y  c l a i m .  Swenson v .  T r u c k w e l d ,  
C04 P . 2d 1113 ( A l a s k a  1 9 8 0 ) .

b) T h e  p r o d u c t  i s  n o t  i n  f a c t  f i t  f o r  such 
p u r p o s e s .

c)  The f a c t  t h a t  t h e  p r o d u c t  i s  n o t  f i t  f o r  
I such p u r p o s e s  causes t h e  a c c i d e n t .
i
■ A S  45 .  Q5..094 ( A l a s k a ' s  a d o p t i o n  o f  U n i f o r m

C o m m e r c ia l "  Code § 2 - 3 1 3  ) ; Morrow v .  New Moon 
Home 3 , 548 P . 2d 279 ( A l a s k a  1976 ) .

1
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7. D e f e n s e s  -  R e c a l l  t h a t  t h e  s t a t u t e  o f  l i m i ­
t a t i o n s  f o r  b r e a c h  o f  w a r r a n t y  i s  f o u r  y e a r s  and 
t h a t  th e  b r e a c h  o c c u r s  when d e l i v e r y  i s  made. 
H o w e v e r , i f  w a r r a n t y  e x p l i c i t l y  e x t e n d s  t o  f u t u r e  
p e r f o r m a n c e ,  c a u s e  o f  a c t i o n  a c c r u e s  when b r e a c h  i s  
o r  s h o u l d  h a v e  been d i s c o v e r e d .  AS 4 5 . 0 5 . 2 4 2 .  See 
C I V I L  PROCEDURE OUTLINE, S t a t u t e  o f  L i m i t a t i o n s .

E .  ^L i a b i l i t y  Based on I m p l i e d  W a r r a n t y .

u ju  r v e M . ^ /
1 .  I m p l i e d  W a r r a n t y  o f  F i t n e s s . f o r  a . . P a r t i c u l a r  

,  - W  P u r p o s e .  E l e m e n t s :

A *-r  „
1 i a)  T he m a n u f a c t u r e r ,  a t  t h e  t i m e  o f  t h e  s a l e ,

had r e a s o n  t o  know o f  a p a r t i c u l a r  p u r p o s e  f o r  
w h i c h  t h o  p r o d u c t  was r e q u i r e d .

b)  The m a n u f a c t u r e r , a t  t h e  t i m e  o f  t h e  s a l e ,  
h_ad__reason t o _ k n o w _ t h a . t _ . t h e _  b u y e r _ w a s _  r e l y i n g  
o n  t h e  r e t a i l e r ' s  s k i l l s  o r  j u d g m e n t  i n
f u r n i s h i n g  s u i t a b l e  g o o d s .

c )  The p r o d uc t  wa s____ n o t _ _ i n _f a c t _ f . i t  f.or t h e _
p u r p o s e  f o r  w h ic h  i t  ;

d )  The u n f i t n e s s  o f  t h e  p r o d u c t  f o r  a p a r t i ­
c u l a r  p u r p o s e  caused t h e  a c c i d e n t .

x AS 4 5 . 0 5 . 0 9 8  ( A l a s k a ' s  a d o p t i o n  o f  U n i f o r m
C o m m e r c i a l  Code § 2 - 3 1 4 )  P r i n c e  v .  L e V a n ,  486 
P . 2d 9 5 f ( A l a s k a  1 9 7 1 ) ;  M o r r o w  v .  New Moon 
Homes, 548 P . 2d 279 ( A l a s k a  1 9 7 6 ) .

Sf 2 . I m p l i e d  W a r r a n t y  o f  M e r c h a n t a b i l i t y .  E l e m e n t s :

\~j ^  p r 0 (3UCt ( may  be f o o d  o r  a l c o h o l )  was

s o l d  i n  t h e  r e g u l a r  c o u r s e  o f  d e f e n d a n t ' s
b u s i n e s s ,  and d e f e n d a n t  s o l d  t h e  p a r t i c u l a r  
p r o d u c t  i n  q u e s t i o n .

b) T h e  p.r o d u c t  was n o t  f i t  f o r  t h e  . o r d i n a r y ,
p u r p o s e s  f o r  wh ic h  i t  was u s e d ,  o r  d i d  n o t  
c o n f o r m  t o  th e  p r o m i s e s  o r  a f f i r m a t i o n s  o f  
f a c t  made on t h e  c o n t a i n e r  o r  l a b e l .

c)  Th e  p r o d u c t ' s  f a i l u r e  t o  b e . _ i . i t  f o r  i t s .
i n t e n d e d  p u r p o s  e s c a  u s e d  t h e  i n j u r y .
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3 .

AS 4 5 . 0 5 . 0 9 6  U . C . C .  § 2 - 3 1 5 ;  Morrow v .  New 
Moon Homes, 548 P . 2d 279 ( A l a s k a  1 9 7 6 ) .

W a r r a n t y  D e f e n s e s . o n  P e r s o n a l t v .

a )  The p l a i n t i f f  
n o t i c e  o f

d i d  n o t  g i v e  t h e
t n e

s e l l e r  
a_  "br.ea.cn— e f  w a r r a n t y  wi'EhTn

r e a s o n a b l e  t i m e  a f t e r  t h e  p l a i n t i f f  d i s c o v e r e d  
o r  s h o u l d  have d i s c o v e r e d  t h e  b r e a c h .  AS 
4 5 . 0 5 . 1 7 4 ( c ) ( 1 ) .  ( U . C . C .  § 2 - 6 0 7 ) .

b ) T h e  p a r t i e s  mod i - f - t e d — or. l i m i t e d ____t h e
b u y e r  1 s_. r e m e d i e s f o r  namaops-. AS 4 5 .0 5 . 2 3 0 " ,
U . C . C .  § 2 - 7 1 9 )  and such m o d i f i c a t i o n s  or
l i m i t a t i o n s  a r e  n o t  u n c o n s c i o n a b l e .  . AS 
45 .  0 5 . 0 7 2  ( U . C 7 C T  § " 2 ^ T 0 T n

c) The wajd.antA.ejs_wer£ e x g j .u d e d _ o r _ m o d  i f _ i e a ,
and such e x c l u s i o n s  o r  m o d i f i c a t i o n s  were n o t  
u n r e a s o n a b l e  n o r  u n c o n s c i o n a b l e .

i )  To be e f f e c t i v e ,  m o d i f i c a t i o n s  and
e x c l u s i o n s  o f  t h e  w a r r a n t y  o f  m e r c h a n t a ­
b i l i t y  m u st m e n t i o n  m e r c h a n t a b i l i t y  and 
i f  t h e y  a r e  i n  w r i t i n g ,  m u s t  be 
c o n s p i c u o u s .

i i )  To be e f f e c t i v e ,  m o d i f i c a t i o n s  and
e x c l u s i o n s  o f  t h e  w a r r a n t y  o f  f i t n e s s  
must be b o t h  i n  w r i t i n g  and c o n s p i c u o u s .

AS 4 5 . 0 5 . 1 0 0 ( b ) ;  ( U . C . C .  S 2 - 3 1 6 )  Morrow 
v .  New Moon Homes, 548 P . 2d 279 ( A l a s k a
1976 ) .

d ) St a t u t e _ o ". _ L i m l t . a i L o x i s .
4 5 . 0 5 . 2 4 2 .  See I V  D ( 2 ) .

4 y e a r s . AS

V. IM MUNITIES AND SPECIAL STATUS PARTIES

T«?r+  A .  .T.he . S t a t e  . T o r t „ . C l a i m s ,  A c t : .
D e f e n d a n t .

T h e  S t a t e  as

1. Under t h e  S t a t e  T o r t  C l a i m s  A c t ,  AS 0 9 . 5 0 . 2 5 0 ,  
t h e  S t a t e  i s  immune f r o m  s u i t  i n  c e r t a i n  c i r c u m ­
s t a n c e s .  S ec.  1 i m m u n iz es t h e  S t a t e  f r o m  s u i t s  
b a s e d  o n  t h e  a c t  o r  o m i s s i o n  o'f ^ ^ I e m p T ^ ¥ i  
e x e r c i s i n g d ue c a r e  Th t h e  e x e c u t i o n  o f  a s t a t u t e  
o r r e g u l a t i o n  and_ "upon t h e_ -  -  _ „  _ _______ _______ _______ "b~ased _______
e x e r c i s e  o r p e r f ormance ( o r  f a i l u r e  o f  e x e r c i s e  or

f r o m  s u f t s "
" ( o r
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p e r f o r m a n c e )  o f  a d i s c r e t i o n a r y . f u n c t i o n , on t h e  
p a r t  o f  a s t a t e  a g e n c y  o r  e m p l o y e e .

S e c t i o n  2 im m u n i z e s  t h e  s t a t e  f r o m  s u i t  f o r  damages 
c a u s e d  by t h e  i m p Q s l t i o n - o f  - q u a r a n t i n e .

S e c t i o n  3 i m m u n i z e s  t h e  s t a t e  a g a i n s t  a c t i o n s  
a r i s i n g  o u t  o f  a s s a u l t ,  b a t t e r y ,  f a l s e  i m p r i s o n m e n t  
o r  a r r e s t ,  m a l i c i o u s  p r o s e c u t i o n ,  ab us e  o f  p r o c e s s ,  
l i b e l ,  s l a n d e r ,  m i s r e p r e s e n t a t i o n ,  d e c e i t  o r  i n t e r ­
f e r e n c e  w i t h  c o n t r a c t  r i g h t s .  See INTENTIONAL 
TORTS S e c t i o n  I .  2 ( c ) .

2. The m o st i m p o r t a n t  o f  t h e s e  i m m u n i t i e s  i s  t h e  
DISCRETIONARY FUNCTION SOVEREIGN IMMUN ITY. The 
s t a t e  i s  p r o t e c t e d  f r o m  s u i t  on i t s _ d i s c r e t i o n a r y , 
p o l i cy m a k i n g ~ f u n c t i o n s _  ( s u c h  as t h e  d e c i s i o n  o f '  
wh ere  t o  b u l l ' d  r o a d s  o r  o v e r p a s s e s )  ( J e n n i n g s  v .  
S t a t e , 566 P. 2d 1304 ( A l a s k a  1977 ) ) ,  b u t  r e m a i n s
v u I n e r a b l e  t o  s u i t  f o r  i .t s „  o p e r a t i o n a l . . . f u n c t i o n s
( s u c h  as t h e  a c t u a l  r e m o v i n g  o f  snow f r o m  t h e  
r o a d s )  ( S t a t e  v .  A b b o t t ,  4 9 8  P . 2d 7 1 2  ( A l a s k a  
1 9 7 2 ) ) .

3. I n  C a r l s o n  v .  S t a t e , 598 P . 2d 969 ( A l a s k a  1 9 7 9 )  
t h e  S t a t e  was f o u n d ,  l i a b l e  f o r  p e r s o n a l  i n j u r i e s  
i n f l i c t e d . b y - a - b e a r , when t h e  b e a r _ w a s  . a t t r a c t e d  t o  
t h e  s i t e _ o f  t h e  a t t a c k  b y _ g a r b a g e . _ t h a t _ _ h a d  accum u­
l a t e d  on St a t e - o w n e d  p r o p e r . ty .^

The a t t a c k  o c c u r r e d  a f t e r  t h e  S t a t e  had c e a s e d  i t s  
l i t t e r  r e m o v a l  f o r  t h e  v a c a t i o n  s e a s o n .  The lo w e r  
c o u r t  f o u n d  t h a t  a p p e l l e e ' s  d e c i s i o n  r e g a r d i n g  
m a i n t e n a n c e  o f  t h e  h i g h w a y  was a d i s c r e t i o n a r y  
f u n c t i o r  f o r  w h i c h  t h e  S t a t e  was immune f r o m  s u i t  
u n d e r  AS 0 9 . 5 0 . 2 5 0 ( 1 ) .  T h e  Supreme C o u r t  fo u n d  
t h a t  t h e  S t a t e ' s  d e c i s i o n  on t h e  b r o a d  q u e s t i o n  o f  
w h e t h e r  t o  m a i n t a i n  h i g h w a y  t u r n o u t s  i n  t h e  w i n t e r  
was i n d e e d  a po l i c y  d e t e r m i n a t i o n  t h a t  c o u l d  n o t  
g i v e  r i s e  t o  t o r t  l i a b i l i t y .  B u t ,  t h e  d e c i s i o n  
made p u r s u a n t  t o  t h a t  p o l i c y ,  on how t o  i m p l e m e n t  
i t ,  o r  when t o  c e a s e  m a i n t e n a n c e  a r e  o p e r a t i o n a l  
d e c i s i o n s .  As t o  t h o s e ,  t h e  S t a t e  i s  u n d e r  a d u t y  
t o  a c t  w i t h  r e a s o n a b l e  c a r e ,  and i s  t h u s  n o t  immune 
u n d e r  t h e  S t a t e  T o r t  C l a i m s  A c t .

4. Summary; I f  s t a t e ' s  a c t i o n  i s  d i s c r e t i o n a r y ,  
p l a n n i n g  o r  p o l i c y - m a k i n g ,  s t a t e  i s  immune f r o m  
s u i t  u n d e r  S ec.  1 o f  S t a t e  T o r t  C l a i m s  A c t ,  AS
0 9 . ^ 0 . 2 5 0 .  I f  s t a t e ' s  a c t i o n  i s  o o e r a . t i o n a l  o r
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m i n i s t e r i a l , s t a t e  i s  v u l n e r a b l e .  Adams v .  S t a t e ,  
555 P . 2d 235 ( a l a s k a  1 9 7 6 ) ;  S t a t e  v .  I ' A n s o n ,  529 
P . 2d 186 ( A l a s k a  1 9 7 4 ) .

S u i t s . _ A g a i n s t - M u n i c i p a l i t y - ^  AS 0 9. 6 5 . 0 7 0  p r o h i b i t s  
t o l i o w i n a  c l a i m s  a o a i n s t  t n e  m u n i c i p a l i t y :

1. Th ose  based on f a i l u r e  t o  i n s p e c t  o r o p e t . t y  f o r  
v i o l a t i o n  o f  la w  o r  s a f e t y  h a z a r d., t o  d i s c o v e T  a 
v i o l a t i o n  o f  la w  o r  h e a l t h  h a z a r d  i f  i n s p e c t i o n  i s  
made, or  t o  a b a t e  a v i o l a t i o n  o f  la w  o r  h e a l t h  
h a z a r d  once i t  i s  d i s c o v e r e d ,  o r

2.  T hose based on a d i s c r e t i o n a r y  f u n c t i o n , or

a)  U r e t h a n e  S p e c i a l t i e s  v .  V a l d e z , 620 P . 2d 
683 ( A l a s k a  198& ) .  L e s s e r  g o v e r n m e n t  o f f i c i a l
i n  i s s u i n g  a p u b l i c  w a r n i n g  e x e r c i s e s _ _ a  d i s -
c r e t i o n a r y ~ f u h c t i o n , ( b u t . Ci t y  i s  n o t  _immune 
w i t h  r e gard t o  t h e  wa_rnjyTgl.s_c_qn.tent_ I n j u r e d  
p a r t y  m ust  s h o w ^ m a l i c e  ( i . e . , kn o w le d g e  t h a t  
t h e  s t a t e m e n t  i s  f a l s e  o r  i s  made w i t h  r e c k ­
l e s s  d i s r e g a r d  o f  t h e  t r u t h ) ,  o r

3 .  T h o s e  b a s e d  u p o n  a l i c e n s i ng o r  z o n i n g  
p r o c e e d i n g  or

4.  T h o s e  based on t h e  g r a t u i t o u s  e x t e n s i o n  o f  c i t y

5. Those  based on a g r e e m e n t  w i t h  t h e  s t a t e  t o  meet 
emerg ency p u b l i c  s a f e t y  r e q u i r e m e n t s .

I n  a d d i t i o n ,  a c i t y  ca n n o t  f u r t h e r  r e s t r i c t  t h e ,  
p.e.riod o f  t i m e  i n  w h i c h  t o ~ b ' r i h g  an a c t i o n  t h r o u g h  
o r d i n a n c e " !  J o h n s o n  v .  P a i r  b a n k s , 583 P.  2d 181
( A l a s k a  1 9 7 8 ) .  *

F a m i l y  I m m u n i t y  ( S p o u s e ,  M i n o r s ,  F a m i l y )

1 . I n t e j s p o u s a l  t o r t  immuni t y  i s  n o t  r e c o g n i z e d .
Cramer"" j .  C r a m e r , 379 P. 2d 95 ( A l a s k a  196'3 f .

2. P a r e n t  o r g u a r d i a n  who s i g n s -  f o r  m i n o r  i s
1  i a b l e .  _for__ damages—r a s u  1 - t i n  g_ -£r o m_m i  no r J_ s . .n e g 1  i  g e n t  
d _ r i v i n g , .  u n l e s s  m i n o r  can p r o v e  f i n a n c i a l  r e s p o n s i ­

b i l i t y  ( e . g .  i n s u r a n c e ) .  AS 2 8 . 1 5 .  071.
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3. M i n o r  has t h e  r i g h t  t o  b r i n g  c l a i m  f o r  r e l i e f
a g a i n s t  o a r e n t s  f o r  n e g l i g e n t  i n f l i c t i o n  o f  harm .
He b e i  v . ' H e b e i , 435 P . 2d 3 ( A l a s k a  1 9 6 7 ) .

4.  A c h i l d —e m p l o y e d —i n —v i o l a t i o n .  o f  c h i l d  _labor._
laws may_waiv.e_Jv'orj^ex.i.s C o m p e n s a t i o n —b e n e f i t s  and -
p r o c e e d  a g a i n s t  t h e  e m p l o y e r  i n  t o r t .  R e c e i p t  o f
W o r k e r ' s  Compe nsaT:rstt- fce"ie~fi'ts. i s  not*  d e t e r m i n a t i v e  
o f  w h e t h e r  a c h i l d  has e x e r c i s e d  a c o n s c i o u s  i n t e n t  
t o  c h o o s e  c o m p e n s a t i o n  b e n e f i t s  a s  o p p o s e d  t o  
b r i n g i n g  a c l a i m  i n  t o r t .  W h i  t n e v - F  i d a l g o  
S e a f o o d s . -  I n c .  v .  B e u k e r s  , 554 P . 2d 2 5 0  ( A l a s k a
1 1 .- 7 6 ) .

i '  D • D e a t h  and S u r v i v a l .

^r\j\\ruA  1 . W r o n g f u l  D e a t h  AS 09.  55.  580.  A c t i o n  m u s t  be
c o m m enced w i t h i n  t wo y e a r s  aJLter t h e  d e a t h .
H a a k a n s o n ,  P i r s o r i a T ~ ~ R e p r e s e n t a t i v e  o f  t h e  E s t a t e s
o f  S i m e o n  a n d A n n i e  S q u a c t s o f f  v . W a k e f i e l d
S e a f o o d s , I n c . , 600 P. 2d 1087 ( A l a s k a  1 9 7 9 ) .  Even 
t h o u g h  t h e  s t a t u t e  r e q u i r e s  t h a t  t h e  ' p e r s o n a l  
r e p r e s e n t a t i v e '  o r i n g  t h e  w r o n g f u l  d e a t h  a c t i o n  
w i t h i n  two y e a r s ,  t h e  d i s a b i l i t y —o f  m i n o r i t y w i l l —
t o ]  1  t h e  r u n n i n g  o f  t h e _ s t a t u t e — o f H T l  i m i t a t i o n ._
T h i s  c a s e  wais b r o u g h t  on b e h a l f  o f  two s u r v i v i n g  
c h i l d r e n  more t h a n  two y e a r s  a f t e r  t h e  d e a t h  o f  
t h e i r  p a r e n t s .

2. S u r v i v a l  S t a t u t e AS 0 9 . 5 5 .  5 7 0 .  A t  common l a w ,
p e r s o n a l  t o r t  a c t i o n s  were e x t i n g u i s h e d  by t h e  
d e a t h  o f  t h e  p l a i n t i f f .  H o w e v e r ,  u n d e r  t h i s  
s t a t u t e ,  a l l _ c a u s e s  o f  a c t i o n ,  e x c e p t  d e f a m a t i o n  
s u r v i v e  b o t h " t h e~deatR~~o f ~ t he~~pT a i n  t  £f f _ . v i c t i m . . . a n d  
t h e  d e f e n d a n t - t o r t f e a s o r  and may be m a i n t a i n e d  by 
t h e  p l a i n t i f f ' s  p e r s o n a l  r e p r e s e n t a t i v e  a g a i n s t  th e  
d e f e n d a n t ' s  p e r s o n a l  r e p r e s e n t a t i v e .

3. D e a t h  o f  _a M i n o r  AS 0 9 . 1 5 . 0 1 0 .  B e s i d e s  t h e
w r o n g f u l - d e a t h  a c t  an d - ‘t h e  s u r v i v a l  a c t  t '  r j  i s  a 
s p e c i a l  p r o v i s i o n  t h a t  p a r e n t s  o r  g u a r d i a r .  may sue 
f o r  t h e  i n j u r i e s  t o  o r  d e a t h  o f  a c h i l d .

,‘j t r ^ i  • E * .Wo r k e r ' s  C o m p e n s a t i o n  AS 23.  30.

‘ 1.  The statat.o.r.y r^medies__ u n d e r _ A S _ 2 3 . 3 0 .  a r e  t h e
e x c l u s i v e  ...remedy o f  t h e  i n j u r e d  e m p lo y e e  a g a i n s t  
e m p l o y e r  f o r  i n j u r i e s  r e c e i v e d  i n  t h e  c o u r s e  o f  

- e m p l o y m e n t .
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?  --T1V, ^“  • . . .  W s c r i y  d o c t r i n e  p r o v i d e s  c h a t  an
e m p l o y e r  a p p a r e n t l y  p r o t e c t e d  b y  t h e  e x c l u s i v e  
l i a b i l i t y  o f  w o r k e r ' s  c o m p e n s a t i o n  i n s u r a n c e  may 
become l i a b l e  t o  t h e  e m p lo y e e  i n  t o r t  i f ,  i n  
r e s p e c t  t o  t h a t  t o r t ,  he o c c u p i e s  a p o s i t i o n  w h ic h  
p l a c e s  u p o n  h i m  o b l i g a t i o n s  i n d e p e n d e n t  and 
d i s t i n c t  f r o m  h i s  r o l e  as an e m p l o y e r .  I n ,  S t a t e  
v .  P u r d v , (601 P . 2d 258 ( A l a s k a  1 9 7 9 ) ,  t h e  Supreme 
C o u r t  r e j e c t e d  t h e  d u a l  c a p a c i t y  d o c t r i n e  and 
u p h e l d  i t s  p r i o r  d e c i s i o n s  t h a t  t h e  r e c o v e r.y__under 
wo r k e r 1 s co m p e n s a t i o n —Ls^ e x - d u s i v e , i . e . ,  i t  i s  i n  
p l a c e  o f  a l l  o t h e r  l i a b i l i t y  t o  w h i c h  t h e  e m p lo y e r  
m i g h t  be s u b j e c t e d  b e c a u s e  o f  t h e  i n j u r y  t o  th e  
e m p l o y e e .

V I .  / CONTRIBUTION.

A. T h e . U n i f o r m  C o n t r i b u t i o n - A m o n g . J o i n t . T o r t f e a s o r s  A c t
J±S 0 9 . 1 6 . 0 1 n -  n s n _  A l a s k a  a d o p t e d  t h e  195 5 v e r s i o n  o f

t h e  U n i f o r m  A c t  i n  1970.

1.  The s t a t u t e —a b X - Q g a t e s - t h p —common—Law r u l e _ o f  no 
c o n t c i h n t i o n  ( t h a t  i s ,  no s n a r i n g ' o f  damages among 
d e f e n d a n t s )  a n d__p r.o v id e s — £ a r _ a —. r i g h t . o f  c o n t r i b u ­
t i o n  _amgnq—a e f e n d a n t s  who a r e  j o i n t l y  an d ~ s e v e r a i l v  
l i a b l e , eyen_.tho.ugh.ju d g m e a t_ ja a s _ n Q .t_ b .e e n _ r e c o _ y e r e d  
a a a i n s t  al l - o f  t h e m . AS 0 9 . 1 6 . 0 1 0 ( a ) .

2. The Un i f o r m Act—p r o v - id e s  t h a t  a t o r t f e a s o r  is.

a)  e x a m p l e :  I f  t h e ^ e  a r e  t h r e e  d e f e n d a n t s ,
each i s  l i a b l e  f o r  33 1 /3 %  o f  t h e  t o t a l
l i a b i l i t y  e ven t h o u g h  one o f  t h e  d e f e n d a n t s  
was 90% a t  fa u l< * .

b) C a l i f o r n i a  has i n t e r p r e t e d  i t s  own v e r s i o n  
o f  t h e  U n i f o r m  A c t  t o  p e r m i t  c o m p a r a t i v e  
c o n t r i b u t i o n ,  t h a t  i s ,  c o n t r i b u t i o n  among th e  
d e f e n d a n t s  i n  p r o p o r t i o n  t o  f a u l t .  A m e r ic a n  
M o t o r c y c l e  v .  S u p e r i o r  C o u r t , 578 P T2d 899 
( C a l i f .  1 9 7 8 ) .

3. I n  A r t i e  S t r u c t u r e s  v .  Wedmore, 605 P. 2d 426 
( A l a s k a  1 9 7 9 ) ,  an e m p l o y e e ,  i n j u r e d  i n  cne c o u r s e  
o f  h i s  e m p l o y m e n t ,  s u e d  v a r i o u s  t h i r d  p a r t y  
d e f e n d a n t s  t h a t  had made s a f e t y  i n s p e c t i o n s  and 
p r o v i d e d  t h e  s c a f f o l d i n g  f r o m  w h i c h  he f e l l .  Some 
d e f e n d a n t s  u rg e d  t h e  a b o l i t i o n  o f  t h e  r u l e  o f  j o i n t

c o m p e l l e d  t p _ j n a ke c o n t r i b u t i o n o nl y ,  up t o  h i s  p ro
. r a t a  . s h a r e  o f  t h e  e n t i r e  l i a b i l i t y .
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and s e v e r a l  l i a b i l i t y  i n  A l a s k a .  The q u e s t i o n  was 
w h e t h e r  t b s  l i a b i l i t y  o f  m u l t i p l e  t h i r d  p a r t y  
d e f e n d a n t s  s h o u l d  be a p p o r t i o n e d  on t h e  b a s i s  o f  
f a u l t  o r  s e v e r a l  l i a b i l i t y .  P e t i t i o n e r s  a r g u e d  f o r  
c o m p a r a t i v e  f a u l t  u n d e r  K a a t z . A f t e r  d i s c u s s i n g  
t h e  l e g i s l a t i v e  h i s t o r y  a n d  c o m m i s s i o n e r ' s  
c om m ents ,  t h e  c o u r t  c o n c l u d e d  t h a t  t h e  l e g i s l a t u r e  
i n t e n d e d  t h a t :

a ) l i a b i l i t y  be j o i n t  and s e v e r a  1 ^

, ^ U l *  C a J U -  ; b)  c0 n t r i l 3.ut i .0 n .  b e pr_o . r a t a - a n d . / io.t_compar_a-
I i i  rtQrn t i v e . , ~  t h u s  b r e a k i n g  w i t h  C a l i f o r n i a ' s  h o l d i n g

rW-1 —7 7  j  £n A m e r i c a n  M o t o r c y c l e ;

c )  W o r k e r ' s  C o m p e n s a t i o n  be t h e  e x c l u s i v e  
e m p lo y e e  remedy a g a i n s t  t h e  e m p l o y e r ;

d )  t h e  e m p l o y e r  n o t  be r e q u i r e d  t o  c o n t r i ­
b u t e .  N e i t h e r  w o u ld  t h e  w o r k e r ' s  award be
o f f s e t  by a n y  c o m p a r a t i v e  n e g l i g e n c e  o f  th e
e m p l o y e r .

The c o u r t  has r e a f f i r m e d  A r c t i c  S t r u c t u r e s  i n  
S t a t e  v .  W ien  A i r , 619 P . 2d 119 ( A l a s k a  1 9 8 0 ) .

X b .  ; I n d e m n i t y

1.  T h e r e  a r e  s i t u a t i o n s  i n  w h i c h  one d e f e n d a n t  
such as a m a n u f a c t u r e r  o r  who l e s a l e r  may be h e l d  t o
INDEMNIFY " a n o t h e r  d e f e n d a n t ,  s u c h as~~ a r e t a i l e r .
The c o n c e p t  has i t s  o r i g i n  i n  c o n t r a c t " !  B u r g e s s
C o n s t r u c t i o n  Co.  v .  S t a t e , 614 P. 2d 1380 ( A l a s k a
1 9 8 0 )

a)  I t  may a r i s e  w i t h o u t  a g r e e m e n t  and by 
o p e r a t i o n  o f  la w  t o  p r e v e n t  a r e s u l t  w h i c h  i s  
r e g a r d e d  as u n j u s t  o r  u n s a t i s f a c t o r y .  PROSSER 
a t  3? 0 ( 4 t h  e d . )

b) A p p l i c a t i o n :  A l a s k a  has r e f u s e d __t o _ a d o p t
t h e . . a c t i v e / p a s s i v e  d i c h o t o m y  w h i ch c o m p e l s t h e
a c t i v e  J^'to r t f  e a s o r  ~ t o  i n d  eiim i f y  t h e .  ̂ p a s s i v e
t o r t f e a s o r  a s ’-_£n” C a l ' i ' f d r h i a . ' ~  S t a t e  v .  K a a t z , 
572 P. 2d 775 ( A l a s k a  1 9 7 7 ) ' .

+* I * * ' '
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?oucn V 
Juneau. Alaska 99811

A la s k a  S t a t s  ^ L e g is la tu re P^one: 
(9071 J65-3892l€ouse of Jliprcseniaimcs

Labor and Commerce Committee

RE: K B  532 S e c t i o n a l  a n a l y s i s  /

T h e  f o l l o w i n g  is a s e c t i o n a l  a n a l y s i s  o f  t h e  l a t e s t  d r a f t  
o f  H B  532. I h a v e  e x c l u d e d  p o l i c y  s t a t e m e n t s  a n d  
b a c k g r o u n d  i n f o r m a t i o n .

.010 L i m i t  a n d  c a p  o n  n o n e c o n o m i c  d a m a g e s :  A w a r d s  s h a l l  
n o t  e x c e e d  2 5 %  o f  t h e  p r e s e n t  v a l u e  o f  t h e  a m o u n t  a w a r d e e  
f o r  e c o n o m i c  d a m a g e s ,  a n d  in no c a s e s  s h a l l  t h e  a m o u n t  
e x c e e d  5 0 0 , 0 0 0  d o l l a r s .

.011 D e f i n e s  n o n e c o n o m i c  d a m a g e s .

.020 P u n i t i v e  d a m a g e s :  R a i s e s  t h e  b u r d e n  of p r o o f  f r o m
c u r r e n t  " p r e p o n d e r a n c e  of e v i d e n c e "  to " c l e a r " a n d  
c o n v i n c i n g "  - t h e  h i g h e s t  s t a n d a r d  o f  p r o o f  in c i v i l  law. 
50 %  o f  p u n i t i v e s  go to t h e  p l a i n t i f f ,  50% t o  t h e  s t a t e  
g e n e r a l  fund. P r e c l u d e s  t h e  s t a t e  f r o m  j o i n i n g  a s u i t  for  
d a m a g e s .

.025 D a m a g e s  r e s u l t i n g  f r o m  i n t o x i c a t i o n ,  o r  in c o m m i s s i o n  
o f  a f e l o n y :  If a c l a i m a n t  w a s  l e g a l l y  u n d e r  t h e  i n f l u e n c e
of d r u g s  o r  a l c o h o l  at t h e  t i m e  o f  i n j u r y  o r  d e a t h ,  a n d  if 
h e  c o n t r i b u t e d  m o r e  t h a n  50% t o  t h a t  harm, h e  is b a r r e d  
f r o m  a n y  r e c o v e r y .  T h e  s a m e  a p p l i e s  if t h e  c l a i m a n t  w a s  
e n g a g e d  in t h e  c o m m i s s i o n  of a felony, if t h e  f e l o n y  w a s  
c a u s a l l y  r e l a t e d  to t h e  i n j u r y  o r  deat h .  N o t h i n g  in t h i s  
s e c t i o n  is i n t e n d e d  t o  b a r  t h e  c l a i m a n t ' s  r i g h t s  u n d e r  
4 2 U S C s e c . 1333, vile C i v i l  R i g h t s  S t a t u t e .

.030 I t e m i z e d  v e r d i c t s :  R e q u i r e s  a j u r y  o r  c o u r t  t o  d i v i d e
n o n e c o n o m i c  a n d  e c o n o m i c  d a m a g e s  a n d  i t e m i z e  them.

.035 P e r i o d i c  p a y m e n t s :  W h e r e  t h e  f u t u r e  d a m a g e s  in a
p e r s o n a l  i r n n r y  ^ = 0  ovr-eor1 -n t h o u s a n d  d o i l o r o  t h e  c o u r t  
m a y  r e q u i r e  p e r i o d i c  payments; t o  b e  s c h e d u l e d ,  if it is in



t h e  b e s t  i n t e r e s t  o f  t h e  p a rty. T h e  f u n d  a l l o c a t e d  f o r  t h e 
t o t a l  f u t u r e  d a m a g e s  a w a r d  w o u l d  b e  p l a c e d  in e s c r o w  or  
t r u s t .

(b) T h e  r e m a i n i n g  p a y m e n t s  go to t h e  j u d g m e n t  c r e d i t o r ' s  
e s t a t e  u p o n  h i s  deat h .

(c) C o s t s  o f  s t r u c t u r i n g  p e r i o d i c  p a y m e n t s  a r e  i n c l u d e d  in 
t h e  a w a r d  to t h e  claimant*.
(d) A l l o w s  f o r  m o d i f i c a t i o n  if u n a n t i c i p a t e d  m e d i c a l  
e x p e n s e s  a r ise.

(e) I f  t h e  j u d g e m e n t  d e b t o r  d i s p l a y s  a c o n t i n u i n g  p a t t e r n  
of n o n p a y m e n t ,  t h e  c o u r t  m a y  h o l d  h i m  in c o n t e m p t  a n d  o r d e r  
h i m  to p a y  a n y  d a m a g e s  r e s u l t i n g  f r o m  h i s  f a i l u r e  to pay, 
i n c l u d i n g  c o s t s  a n d  a t t o r n e y  fees.
(f) If a j u d g m e n t  d e b t o r  f a i l s  t o  p a y  in a t i m e l y  m a n n e r ,  
t h e  j u d g m e n t  c r e d i t o r  m a y  a s k  t h e  c o u r t  to o r d e r  t h e  r e s t  
of t h e  p e r i o d i c  p a y m e n t s  to b e  m a d e  in a l u m p  sum. T h e  
l u m p  s u m  w o u l d  n o t  b e  r e d u c e d  t o  p r e s e n t  v a l u e ,  a n d  
i n t e r e s t  m a y  b e  a w a r d e d .

.040 V e r i f i c a t i o n  o f  C l a i m s :  E v e r y  p l e a d i n g  e n t e r e d  b y
e i t h e r  t h e  p l a i n t i f f  o r  d e f e n d a n t  s h a l l  b e  v e r i f i e d .  
R e q u i r e s  e l e m e n t  o f  intent.

.045 L i m i t s  l i a b i l i t y  o f  d i r e c t o r s ,  o f f i c e r s  a n d  
s u p e r i n t e n d e n t s  of n o n p r o f i t  c o r p o r a t i o n s ,  p u b l i c  a n d  
p r i v a t e  h o s p i t a l s  a n d  s c h o o l  d i s t r i c t s  to g r o s s  n e g l i g e n c e  
a n d  t o  a c t s  o r  o m i s s i o n s  o u t s i d e  t h e  s c o p e  o f  duty.

.050 E f f e c t  o f  c o n t r i b u t o r y  fault. T h e  p e r c e n t a g e  of 
f a u l t  f o r  w h i c h  t h e  p l a i n t i f f  is t o  blame* is r e d u c e d  f r o m  
t h e  award, b u t  d o e s  n o t  b a r  r e c o v e r y .

.055 C o l l a t e r a l  b e n e f i t s :  A f t e r  t h e  a w a r d  is r e n d e r e d  t h e
d e f e n d a n t  m a y  i n t r o d u c e  e v i d e n c e  o f  n o n s u b r c g a t e d  b e n e f i t s  
r e c e i v e d  b y  t h e  p l a i n t i f f ,  w h i c h  m a y  b e  d e d u c t e d  f r o m  t h e  
a w ard. T h e  p l a i n t i f f  m a y  in r e s p o n s e  i n t r o d u c e  e v i d e n c e  of 
t h e  c o s t  o f  t h e  c o l l a t e r a l  b e n e f i t s  r e c e i v e d  b y  him; t h e s e  
m a y  b e  o f f s e t  f r o m  t h e  a m o u n t  c r e d i t e d  t o  t h e  d e f e n d a n t .  
P l a i n t i f f  m a y  a l s o  a d m i t  c o s t s  o f  a c t u a l  a t t o r n e y  fees  
w h i c h  e x c e e d e d  t h e  a m o u n t  a w a r d e d  b y  t h e  cour t .
T h e  d e f e n d a n t  m a y  n o t  i n t r o d u c e  e v i d e n c e  o f  b e n e f i t s  w h i c h  
a r e  s u b r o g a t e d ,  l i f e  i n s u r a n c e  b e n e f i t s  o r  g r a t u i t o u s  
b e n e f i t s .

.060 A p p o r t i o n m e n t  o f  d a m a g e s :  F a c t f i n d e r  d e t e r m i n e s  t h e
p e r c e n t a g e  o f  f a u l t  t o  e a c h  p a r t y .  F a c t f i n d e r  m a y  t r e a t  
t w o  p a r t i e s  as a s i n g l e  p a r t y  in a m a s t e r - s e r v a n t ,  
p r i n c i p a l - a g e n t  r e l a t i o n s h i p ;  a l s o  a l l o w s  t w o  o r  m o r e  
p e r s o n s  t o  b e  t r e a t e d  as a s i n g l e  p e r s o n  if t h e  c a u s e  a n d  
t h e  s e p a r a t e  a c t s  o f  e a c h  p e r s o n  c a n n o t  b e  d i s t i n g u i s h e d .  
E x a m p l e :  A & B  i n d e p e n d e n t l y  s t a r t  fires. T h e  f i r e s  burn, 
join, a n d  d e s t r o y  p l a i n t i f f ' s  p r o p e r t y .  E a c h  f i r e  i t s e l f  
w o u l d  h a v e  d e s r r o v e d  t h «  n-rnp<=>-rry_ A 4 3  e a c h  1 0 0 %  at  
fault. O n l y  1 0 0 %  m a y  b e  c o l l e c t e d  as d a m a g e s .  T h e



f a c t f i n d e r  m a y  h o l d  e a c h  d e f e n d a n t  j o i n t l y  l i a b l e  f o r  100% 
cf t h e  d a m a g e s .  T h i s  is t h e  c l a s s i c  j o i n t  l i a b i l i t y  
s i t u a t i o n .

(c) C o u r t  s t a t e s  e a c h  p a r t y ' s  s h a r e  o f  f a u l t  a n d  o b l i g a t i o n  
to p a y  t h e  a w a r d .

(d) E a c h  p a r t y  is j o i n t l y  a n d  s e v e r a l l y  l i a b l e  f o r  d a m a g e s ,  
e x c e p t  if a p a r t y  is u n d e r  5 0 %  a t  f a u l t  h e  m a y  b e  h e l d  
r e s p o n s i b l e  f o r  n o  m o r e  t h a n  t w i c e  t h a t  p e r c e n a t a g e  o f  t h e  
award, s h o u l d  t h e r e  b e  i n s o l v e n t  d e f e n d a n t s ,  o r  d e f e n d a n t s  
w h o  c a n n o t  p a y  t h e i r  e n t i r e  s h are.
E x a m p l e  1: A & 3  a r e  sued. A  is h e l d  10% at fault, 3 90%. 3 
h a s  m o n e y  a n d  c a n  p a y  h i s  a m o u n t .  A  p a y s  10% a n d  3 90%  
E x a m p l e  2: same, o n l y  3 c a n n o t  p a y  a l l  o f  h i s  p o r t i o n .  A ' s  
10% is d o u b l e d ,  a n d  A  is r e s p o n s i b l e  f o r  20% of t h e  total. 
E x a m p l e  3: If A  is 51% o r  m o r e  a t  f a u l t  a n d  3 c a n n o t  pay, A  
p a y s  t o t a l  award.

.070 E f f e c t  of r e l e a s e :  W h e n  a p a r t y  is r e l e a s e d  f r o m  t h e
s u i t  f o r  w h a t e v e r  r e ason, t h e  d o l l a r  a m o u n t  of t h a t  r e l e a s e  
is d e d u c t e d  f r o m  t h e  award.

.900 D e f i n e s  f a u l t

0 9 . 1 0 . 0 7 5 :  A c t i o n s  u n d e r  $ 7 5 , 0 0 G  m u s t  b e  a r b i t r a t e d  b e f o r e  
r e s o r t i n g  t o  t h e  c o u r t s .

.065 O f f e r s  of j u d g m e n t :  U p  u n t i l  10 d a y s  b e f o r e  t r i a l  a
p a r t y  m a y  o f f e r  t o  s e ttle. If t h e  o f f e r  is n o t  a c c e p t e d ,  
a n d  if t h e  o f f e r e e  d o e s  n o t  b e t t e r  t h e  o f f e r  in t r i a l ,  t h e  
o f f e r e e  is p e n a l i z e d  b y  e i t h e r  a d d i n g  (if t h e  o f f e r e e  is 
t h e  d e f e n s e )  o r  s u b t r a c t i n g  (if t h e  o f f e r e e  is t h e  
p l a i n t i f f )  5% i n t e r e s t  t o  t h e  a w a r d  p e r  yea r .  T h e  a m o u n t  
is in a d d i t i o n  to t h e  s t a t u t o r y  p e r c e n t a g e .  T h e  i n t e r e s t  
p e n a l t y  d a r e s  b a c k  t o  t h e  o c c u r r e n c e .

.4 3.110 C o n f i r m a t i o n  o f  a w a r d

.160 A l l o w s  60 d a y s  t o  f i l e  a p p e a l  f r o m  a r b i t r a t i o n  f o r  a 
t r i a l  d e  novo.

. 5 5 . 5 4 8  d a m a g e s  a r e  a w a r d e d  u n d e r  p r i n c i p l e s  o f  c o m m o n  law. 

. 6 0 . 0 1 0  A t t o r n e y  fees: E x c e p t  w h e r e  s t a t u t e  a u t h o r i z e s
p a y m e n t  of a t t o r n e y  fees, t h e  S u p r e m e  C o u r t  s h a l l  d e t e r m i n e  
b y  r u l e  o r  o r d e r  w h a t  fees a n d  c o s t s  s h a l l  b e  a w a r d e d  t h e  
p r e v a i l i n g  p a r t y  in a case. B u t — u n l e s s  a u t h o r i z e d  b y  
s t a t u t e  o r  a g r e e m e n t  b e t w e e n  p a r t i a s  a t t o r n e y  fe e s  m a y  n o t  
b e  a w a r d e d  in a c i v i l  case. A b o l i s h e s  C i v i l  R u l e  32, b y  t h e  
S u p r e m e  C o urt, a u t h o r i z i n g  p a y m e n t  o f  a t t o r n e y  f e e s . e

.6 0 . 0 3 5  C o s t s  a n d  A t t o r n e y  fees f o r  a r b i t r a t i o n  a p p e a l :  If  
a p a r t y  a p p e a l s  f r o m  a r b i t r a t i o n  a n d  d o e s  n o t  b e t t e r  h i s  
l o t  b y  10% o v e r  (or under) t h e  a r b i t r a t i o n  a w ard, h e  is to 
p a y  t h e  p r e v a i l i n g  p a r t y 's a c t u a l  c o s - s  ann r s o c .



A  n e w  s e c t i o n  h a s  b e e n  a d d e d  w h i c h  w o u l d  e n a b l e  a 
p e t i t i o n  t h e  c o u r t  f o r  r e v i e w  of t h e  fe e s  t h a t  pa  
its a t t o r n e y  f o r  r e a s o n a b l e n e s s .  E s t a b l i s h e s  c e r  
c r i t e r i a  t h e  c o u r t  n a y  c o n s i d e r  in its r e v i e w .  
R e m a i n i n g  s e c t i o n s  g r a n t  a n d  r e s t a t e  j u r i s d i c t i o n  
c o u r t s  a n d  n o t e  c i v i l  r u l e s  a m e n d e d  b v  t h e  bill.

p a r t y  
t v  p a i  
a i n

of t h e

u.
 f
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BEAUL IEU  v. ELLIOTT
Clio nn, Ain.it a, <31 r.M CSJ

Alaska (J(j5

Richard BEAULIEU, Appellant, 

v.
James V. ELLIOTT, Appellee,

James V. ELLIOTT, Appellant, 
v.

Richard BEAULIEU, Appcllco. 

Nos. 703, 70G,

Supremo Court of Alaska. 
Dee. 5, 1007.

Action for damages for personal in­
juries sustained in automobile accident. 
The Superior Court, Third Judicial District, 
Hubert A. Gilbert, J., entered judgment f,<r 
plaintiff and defendant appealed. Tito Su­
preme Court, Dimon I, J , held that record 
which disclosed implicit finding that plain­
tiffs wage earning capacity had been im­
paired for remainder of Ids work life of 
2') years and disclosing testimony that plain­
tiff':; inability to work would only continue 
from one to five years did not sot forth 
findings of fact to enable reviewing conrt 
to have clear understanding of basis of 
trial court's decision that plaintiff stutainc 
permanent 50 percent impairment of earn­
ing capacity and ease would be remanded 
for more detailed and explicit findings of 
fact.

Judgment set aside and care remanded 
with directions.

t. Ailnilnlrdratlvo Law and Prorctlnro C-301

l'induigs or judgment of quasi-judicial 
administrative agency in proceedings before 
it are not admissible in subsequent action 
against person not a party to such proceed­
ings.

2. Attorney and Client C-aCG

Admissions of fact by counsel during 
course of trial arc binding on his client if 
made with express purpose of dispensing 
with formal proof of some fact at trial and 
are thus used as substitute for legal evidence 
of the fact.

3. Evidence C=2G4
Even if statement in defendant’s brief 

filed subsequent to close of trial suggesting 
award to be made plaintiff for damages 
from personal injuries and containing com­
putation based on 50 percent disability 
rating for next five years did constitute ad­
mission of fact binding on defendant, it 
admitted only that plaintiffs earning ca­
pacity had been £t) percent impaired for 
period of five years and not for plaintiffs 
remaining work life.

4. Trial 0=333(1)

Trial court must comply meticulously 
with requirements of rule with retpect to 
making of findings of fact in order to give 
reviewing court clear understanding of 
basis of trial court's decision and to enable 
reviewing court properly to appraise ele­
ments which entered into award of damages. 
Rules of Civil Procedure, rule 52(a).

5. Appeal anti Error C= 1177(B)
Trial 0=303(1)
Record which disclosed implicit fin I- 

ing that plaintiff's wage earning capacity 
had liecn impaired fur remainder ut bis 
work life of year; and ditch .ing P.>'i- 
mony that plaintiff's inability to work 
would only continue from one lo five years 
did not fct forth findings of fact to i li­
able reviewing court to have char un­
derstanding of ba.,is of trial court's de- 
ci'iott that plaintiff su tailtcd permanent 
50 percent impairment of earning ca­
pacity and case would be remand 1 for 
more detailed and explicit fin of 
fact. Rules of Civil Procedure, rule 52(a).

G. Appeal anti Error 0=117r>(i)
Whether trial court improperly u-.-d 

Air Force physical evaluation board's find­
ings to award plaintiff ? In,OKS f,-,r impaired 
earning potential caused by depressive reac­
tion could not be determined where trial 
court in awarding total of made
no Me ntion of award for I? 1 0,08S for de­
pressive reaction and trial court would be 
directed to make more detailed and explicit 
findings of fact or remand. Rules of Civil 
Procedure, rule 52(a).
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7. Damages C=>I5
Cit jur.d principle ur.dcrlyi. -s-

1 1 tit nf damn: s in |,<rt rases is . . :-
jnr. 1 j.i in i, i itii il to be rr|...a i. 
in iilv a. pu-iihie in pn i:i it lie w* ' -.:
ucvirpn 1 |i i 1 it i ! i :i i f . 
tort.

Ii. Damages C=22G
D.mtMp s a.'...r.!i 1 fop fu'WfS i • 

tunings sluntlJ it-Ic r,a'nX- J to ; 
value.

0. Damages C=G0
Disability nsirem 1 j y whirl, . . a 

titf litcanic entitle! to upon ruirr 
front Air I nter by ror.s it • i iitjnrio; • a- 
f.iit'e 1 in automobile accident would itui be 
it . I to mitigate damages nr.*! reduce aw o l 
for loss tit future earnings.

It). Damngcs C=I00
Damage award for impairment of earn­

ing capacity should not l c reduced by 
amount representing cstim ted income taxes 
that injured | :r*y wcuM lute to pay on 
future inc. :!-".

It. Damages C='l9
.'inn an! uf iiii iiinc t • v.hicli in-

jund |..i'tv v out'! li.r.e I ‘ to |- v it...! lie 
i ittt >! . - unit i I j.; i. . to trial should 
I« d : I'". .1 it •;! I1 ■ ■ : r pvt 1l SS
of W.-.gl j.

12. Damages C=m0
I Jam yes in form of pas! loss of v iges 

su'-tatncd by serviceman as rc'ttlt of noto- 
mobiie accident con!! i t ’ - dr.uiii-hcd 
or nti'igatvd on recount of |*uyii'Xnts re­
ceived l*y serviceman frtr.i Air l'urec by 
virtue of contractual ;irr;M;j,e::u:ut between 
. rvic*man and govt rmiivnt for pay incut 
during periods of physical it: j.it :’:ty from 
pert* ruling his duty.

13. Damages C=I32(9)
Evidence dial ostcomy* litis lu.d (le­

vel' ped in Imi'c of plaintiff's ; tilde injured 
ill tuitomobile accident and testimony that 
it etas rtai liable medical | mlei’ ility that 
•i-ttmmcliti-. v.ould icm .in wit!* plaintiif 
for net of Ins life siipi ii.d award of 
?/1,2-11 for pain and -tiffi ring tb.it plaintiff

v.-.a. . xpcriellce' for expected 29 years 
’ t  : it” nf his life.

t: inn *.’s c=97
i d ' ?i mining amoimt of award for 

ji.-ii. ."..I ôffering, jm.ir nr judge should 
l c guided by some reasonable 

pre io.d consideration and .should cu­
ss o.ur 'a :.. !,e reasonable or sane estimate.

I ■. Damages C=97
There i' no fixed measure of cniiipcu- 

' .ion in awarding d.,mages for pain and 
suffering,

IG. Damages C=97
Assessing damages for future pain and 

suffering by using per dimt formula w..s 
not manifestly unfair or uoju t.

17. Appeal am! Error C= 1013
Ultimate question for decision on re­

view r.f award for dance: for p.iin am!
suffering is wlietltcr rtim av.ai !. ! is rea­
sonable and not haw it was . rived at.

in. Appeal anil Error C=>101J
Award of damages will not be vl vide 

on claim of excessive ness unless it is so
l.trge as to appear manifestly unjust or ic- 
sull of pa- ion or prejudice or disregard of 
c\ ideitcc or rules of law.

19. Damages C=22G
Amount awarded for future pain and 

suffering will not be reduced to pre-wit 
north.

20. Damages 01*15(1)
Record disclo-ing no testimony by 

plaintiff’; physician that he told phdmiit 
to hear as much weight as possible on in­
jured .-nhlc and ilifeloting lint phy i.i ti 
pre-erib d that plaintiff ire ciuielns to 
tolerance by testing hotv much weight !'•'■' 
would be :d 1 - to pul on hi.; foot would not 
substantiate defendant's claim that plain­
tiff's pain and ‘iiffeu'ng were, atiiiliulable 
to plaintiff's failure to follow orders of his 
doctor in not bearing as much weight as 
pus ili’e on In. niitdo.

21. Appeal anil Error C=l 170(1)
KiCord which failed to disclose why 

trial court tisi * I plaintiff's military pay 
rather than civilian pay scales in ciniq utiie:

BEAUL IEU  v. E L L IO i l '
Cite m. Alnilia, <31 l\2il O-i

Alaska ()(>7

plaintiff's impairment of future earning 
capacity as result of injury to ankle, where 
plaintiff indicated that lie might have re­
tired from military service if he had not 
received medical discharge because ot’ in­
jury, was insufficient to enable reviewing 
cuiiit to determine whether award fur im­
pairment of future earning capacity was in­
adequate and trial court would be directed 
to make further findings on ninaiul.

22. Appeal ant Er.nr C= 1177(1’.)

bindings disclosed by record were not 
sufficient for purpose of determining 
whether evidence established that impair­
ment of plaintiff's earning capacity was 
total or near total rather than 50 percent 
as determined hy ti ial court.

23. Appeal anil Error 0=981(3)
Where liability is admitted but amount 

of d.imag' S is contested, question of which 
category of rule pertaining to computation 
of attorney fees is applicable is matter 
wit bin discretion of trial court. Rules of 
Civil Procedure, rule S2(a)(l).

21. Costs 0173(1)
Where liability for injury lo plaintiff's 

ankle was admitted hut question of damages 
was contested in four-day trial resulting in 
award of $169,93/.25 compensatory dam­
ages, trial court’s assessing attorney's lees 
at rate prescribed hy rule for eases con­
cluded withou'. trial was Hot itliu-a: of dis­
cretion. Rules of Civil Procedure, rule 
82(a)(1).

'.'3. Appeal anti Error C=D3 t(l)
Costs C=>l?.
Taxing of costs rests largely in round 

discretion of trial court and reviewing court 
will not interfere w ith exercise of that -hs- 
civtion except in eases of abuse.

20. Ousts C=t3t
Refusal to include in costs assessed 

against defendant certain expcn-cs incident 
to taking of <b positions which allegedly 
were necessary *o establish liability, whoic 
plaintiff did not point out what depositions 
were involved, how they related to liability, 
when they were taken, or when concession

of liability v.u man-. by defendants, was 
not abuse ot -.crmim.

James J. I), k.r.ey, Jr., and James K. 
Singleton, of Del.nay. Wile:, Moore &  
llnyes, Anchorage, f r appellant in Do. 
765 and appellee in 703.

Robert M. Libbcy, of Kay, Miller, Jacob'. 
&  T.il.bi y, Anchorage, for appellee in No. 
765 and appellant in 766,

Before XESBETT, C. J„ ami D I M O N D  
and R A P  1X0 WITZ, J J.

O P IN IO N
D1MOXD, Justice.

As a result of au automobile accident rr, 
April 13, 1963, James Elliott suffered a 
fracture dislocation of bis right ankle. lie 
brought this action for damages against 
Richard I’.cnttlicit. Liability was concvd.tl 
by Beaulieu, and the is.oie of damages was 
tried by the court without a jury. The trial 
court filed findings ot fact and conchi'imis 
uf law and entered judgment awardtug 
Elliott $169,937.25 compensatory dama;p , 
costs of $S2.I0, and attorney', fees in the 
amount of $13,S70.29. Roth parlit. Iff. c 
appealed. W e  shall consider first Rem:- 
lieu s appeal.

Beaulieu's .lfl'eul

In his brief on appeal, Iicnidicti state: 21 
specifications of error. These resolve 
themselves into six principal issues to be 
reviewed and determined by tliis court.

1. hnl'uinneut o f  n am in g  Capacity.
There is no question but that Elliott 

suffered a permanent injury. Tho. frac­
ture dislocation of his right ankle, after 
several unsuccessful operations, resulted in 
a lack of a true ankle joint per sc. As Dr. 
Scho'teiis 'aid: “There is simply a rag p i 
margin of rather schbuolic hone." lie al u 
stated, "It’s not a joint any more but it's 
just a couple of pieces of bone grating 
against each other." Dr. Wielmiau te-ti- 
fird that the joint was such that Elliott's 
ankle could he used only as a "peg". Jit



;J bLUiiia

addition, osteomyelitis develop-.’ at tf.c. 
nr.I.lc bone ami bo'li Slid ton at: .7
testified tli.it tlie reasonable nv-dt .1 ( 
nbilities wtte ll1.1l »ndi di-case u-" 
tiiitic f. r  llic rom.iiii'!.i- of Flliutt'- '
In its thin! c- Delusion uf law tl.. 

cotnl Mated:

That pla intiff will st,ffi r a i u-.ir. .
I<> 1 in tha ...1, iii.t t-f J 0,lin.-H, .
taking into enn-M ration the fact :*• - 
hi - wage earning cap City h.t 1«.. 
paiffd to the c -tit o f fifty (50%  . ; .  r 
euit plttr tin: f-.irtliir i . t tli.it i.L r.ue <■* 
pay at the time of <11 .*11 trge was t'l'O .’ 1 
t r n; nth ami jl.i the further fact that 
I • lias a rer.i.-.itii: r; v.. life of I.M.ty- 
niliC (JO) year.-.'

II milieu contends that there is r.o Cvibn-.-e 
to f.ipjRiit the cuurt's determination that 
lilliott suffered an impairment of earning 
capacity which would result in a less of 
future wattes.

On this point wo must remand t'-c case 
to the trial fonrl for the t: nhittg of more 
explicit findings of fact. The court's cntt- 
rhtsioti as to loss of future writes contains 
llic it; pieit filth; 7 f- t Thi.a.t'; a. • e r ir:.- 
i: ;; . ij.- city lu 1 l..i:i it"; iirul for lit. re- 
it-.,.in I,r - f hit. v. ii: lit.- of I'd imrs. The 
co-art s r.o imlii-.-t-.i :r, he-.vevcr, of the 
factual : ..sis for tilth mi ultimate find ng, 
it *r 'Mes it m.h.I;. .. ii i.y.ii.i les v.teli a 
fit.dint; with the t Mini.my of two physi­
cians i !-•• ".oho on th: subject of Tiliiott's 

/  capacity to he g: hif-.-.'ly employed. 1'ir.
1 " t. r t<-..tifir.I that ii: hit opinion, while 
lilliott war iili.d lc to v.otl; at the time of 
tin Iri.d ill IltXi, this it:, hihty would at the 
m.i t only e. iitim-.e fr< m  <a o to five years,
i-.ml t h t h e  coifhti-m <,f lilliott*:. an'.le 
would sti-a lily improve ta> that w ithin that 

\ period of time he would he aide to rngage in
(/ a sedentary type of occupation that would

ri"t involve prolonged wathii-;.:, running or

t. Tli« partin' 'it i .rt »f (’ -ad i-bni <.f I av 
• N". ,*; oiiaiiedlv r* ..-1:

' h 'liat p la in t i f f  w ill 'iiif-V r a, fu tu re  n a jp i 
I " i  in tlie a iiiu iin l o f  ft'*:. I |o . |n , n f i o r  
t i t lin g  in i "  ru iis i.lrr.- ii* n i!u« f.n t lltut 
l i i i  i l i u l lnH l i i  i i  . T i •  11 tin-
plia-av niMi J. |

lifting. It was Dr. Foster's opinion 
to.' F'lioU's future raining capacity was
i. ...tied only to (lie extent that tie mu-t 
ii ".- i cb-iiml worl. rather than truck
i. .mi „ v.hidt he had done prior to I Cad. 
t'r. U  I.man testified that the proem is 
•a. condition of J'.lli"it':; nnl.le v.a.

a tlliil I"- Would Itc lindi I ia 
-...' .utilities bi-ix.u.e lie v.-uidd have to 
i.ii Jiid.lc as a peg ar.d w.ut! 1 in- de­

rived of th movements that a ii"iina! 
at,Me oficrs, that it would I ■ p- : ii le for 
him to I e painfully iiuplnyid in a at.!' nlnry 
t;p of oCeupation, hut that he could not 
give an estimate as to when that might he 
ht-eausc lie did nut l.uov.- how rnurli di.i'I 
hone was present in the ,-uihle.

As lo the extent of impaired Cniuing ea- 
paeity, the court roaelied the- couelu-.ioii 
that there was a 50% impairment. Hut tlm 
court dues r.- t say how it aniied at that 
figure. And w. an: unable t" te'll fn :u our 
review of th’ re’Coid.

Cnneeivald), the- court's dv tnmhinliuii "f 
a percentage impairment was influ. nc. I hy 
Klli'.tt’s tea timony that he- had receiu I a 
medical discharge from the L'uitcd State- 
Air Fore : in January of \%C>, and that he 
was receiving from the government a 1 "'' 
di.ability cmr -nsation, -10%  of which war 
attributable to his anl.lr, and tin- run lining 
2u% to other medical problems ti"t i.dated 
to i!,l- accident. Thai this may have influ­
enced the court appears to he a possibility, 
b' C.nr.e tin: court mail'. Finding of Fuel No. 
1') which provi led follows:

That on I iciolit-r 17, Jiff I, plaintiff v.a-; 
discharg'd fr-nn Ihe hospii.il to “ij-jsv. 1 
s i . I l f i i  oil January II, 1%:*, :--
tiff was i.ii'ti a ni'die.d diseliar:,'.- fi'otlt 
the Air J-'orcc, as a!" v mention'd; that 
llic physical evaluation board, found 
plaintiff lo be di .ibled, ns-.i;;:iit»fC a 
•I0'/o disability because of the- injuries

'J'li" italie//.' "! words wuo :i!il"lid"l by (lie 
court mi Kllioti-! uhil'tiii t.i read: '"lliat 
bis w.-et'.- cimiil'i: ei'tiili it.- Iia-i In-ell II"- 
pair.'il lo the' e\li-lil uf fifty (a'c : ) p. r 
Wilt.**

4

lke.<tOSilt.U v. itiJLilU'xi' 
C-ltO aa. AlaaLa, 1711'.ttJ OOo

Aia.u o;.y

its jic '.tibT'a light atihlc, a 10%  disability 

tc. a ive reaction" and a 10%
i.i .biii'.y due to an impairment of vision; 

that . ..tier disability is not related lo 
the a--:;_c.it cf April 17., 1063.-

|1 J If tl.n court based its conclusion as 
to degree of impairment of earning ca­
pacity i.pun certain findings of an Air 
Force f liVji-.il evaluation board, tltir. v.f.itld 
have In :i ti; or. Tin: finding-, < r judgini lit 
of a quati-jnJicial admiui,tr..tivc agency in 
procecdiii . before it arc not admissible in 
a subsequent action against a person not a 
party to such proceedings.--1
The trial court al.o may have fa.-n in- 

fhictictd in its ili tcrminatiun of ti n c m . t- 
cnco of a £t)% impairtiKnt of earnii.g ca­
pacity by what lilliott characterizes as ad- 
r.iis: ions made by llca-nlicu’s trial couu •!. 
In bi.. opening slateiucut at the trial, cuitn- si 
for Deautieu admitted that lilliott had sus-

laiited a "permanent injury”, that this did 
not render him 100% disabled, and tint the 
question for determination was just how 
much "lie will lose in the future because 
of the injury." In bis brief filed subsequent 
to the close of the trial Jleaulicu’s ccun 1 
said this:

In summary, it is suggested by the de­
fense that the Court malic its award to 
the- Plaintiff on the basis of the figtn. s 
tut forth below. These figures l.d.e into 
consideration: The prognosis established 
by tin: medic,I experts; the 61% dis­
ability rating established by the Air 
Force, of which fl)% ii attributable to 
PlaitiiifiV. anl.b- injury; and, the Plain­
tiff-; ability to be gainfully employs I in 
the future as a clcih or transportati u 
:p.'.-i:dist in the transportation inlusliy, 
or as a trnvi! agent.

* * * Iljtis * * » suggested that 
the following award be made:

For past lost wages...............

For future "lost wages", or diminution 
of earning capacity, batted mi 50% disa­
bility rating f-.r ths next five years ...

For past pain and suffering..........

For future pain and offering ......

For pi-rmaui'tit di ability and injury I" 
ankle ..........................

Tol.il .............

? 10,000.00

11,500.00 

5,01 0.0) 

Ii.UH.I 0

.T-i 0-) 

?i'.,rio.t. i

\2,3] It is true that admissii-us of fact 
by romisitl during llic course of tin- trial 
a-,- binding on his client,•' if they are 
tnde with the express purpose of dis­
pensing with the forma! proof of some fact 
at tin- trial, and are thus used as a sub.ti-

2. Ap-irt fruiii lslli»ll*'i Ii" iliiumy just men- 
tioncil, we ilo nut lanivv ulun- lln: trial 
ri'int olit:iitii'il inrnrinalii'ii ri'̂ anling III"
fill'tiIl;:M »if ilit: Air Kon-e |iliy-.ii"il ,\'iti|- 
ntiuii liii.ir.l. Smli filptill.':1; were mil in- 
  I inlu eiiileii'-i: a t  lliu t r ia l.

3. Cady v. I’ra-er, I'Jg r..|,i, gr.-J, -ji-g I'-.M 
•122, 125 (KI5UI,

4. J’l'rruliu,' I’lifp, v. fji-i" rat Anitilie A 
l-'ilin (anp., 207 l‘'.2.| !ll2, tHU :iJ7 tTili

till: for I gal cviib-ucc of lln- fact.5 It does 
not appear ti t this was the purpose of 
couu-'d'.s stat ol in bis brief filed sub •- 
ipp iil lo the ti d. Put even if it did eou- 
su.-tut't an admi<:iou of fact binding oil 
Peauli'.ti, it is ;.n adtai si' ti only tli.il I th­

eir. to".1;) rt. it'iiii.il, JtIT ths-. :i5't,
71 S.t't. U7<. its r.dM. IICIS (Itinl), r. tl. 
fl. ai. il. :: IT I'.s. !»7:t. 71 ti.l'l. 7M. t - I,.
IM. Ills (Iti.'fli. r. Ii. .leii"!, ttls IS. 
851. 75 Set. t'l. !i!i J IM. U7I (1ti5|?.

5. II .1-.: v. Sl.iirl. IS \Va It,"I Ulti.
P.21 ::12. :;i! tl!i.v,»; trmnM" (I I 
It. lii iirt I'*', v. Sim Oil I'"., IP! I .2d 
7o5, VII l.’lli t*ir. I1'5I I, fill. 'I* aii-il,
:: 12 r s. ten. tj s.i't. 507, 1.1.1. 0-7
(It'.VJl.

n
vi*
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ott's earning capacity had been "•'- : X 
paired for a period of five year*, . ' 

for the remaining work life of i '".re of 
7 1 years as found by the trial com!. o ,v 
sc.ptmtly, what IbT.uIioi’s emits-. I h. 
lu\ biitf does not r ai. f .ctorily exp', n’t or 
r l.vl Ii;!i the 1 r.sii tor the trial c u:'s 
('••acin i n of Law No. 3 which dcait v.f.i; 
imp..inn nt of earning capacity.

[■>.5] It is nic'it ir.-j rt.arit that tl .i.il 
court comply ra t;.::t!y with the re­
quirements of Ci .il Huh: 52(a) * with 
ip-. I to Ike making of findings of fart in 
order to give us a clear iinderitsndir.g oi 
the lnr-i; of t!ic trial court's dcci -ioti, sad 
to cib'c u- to properly appraise the clc- 

nt; which •: t( red !• lo tl; ’ court's 5 .far 1 
of damages.7 'I liis was not done in this 
r- c. (lur review oi the rccjrd leaves us 
with the conclusion tint the trial court’s 
findings with respect to damages for fu­
ture impairment of earning capacity are 
not ruffici. ally detailed to afford u; a 
char under iandh.;. of the ha-is for the 
court's award." V  '.her. fore will remand 
th:t c.o; to the trial c-uri f r li e purpose 
of i. -.hi: g d'taih.l and explicit findings as 
to lilli.ill's enr.-ing c. p cilp- r.:: ! the degree 
of impairment in re-j -ct thereto.0

In l.i; Finding of Fact No. |1 the trial 
court r• fern. 1 to the fact that the Air 
!'. r:c physical '.valuation heard had found 
Kfliott to l.e disabled, and that 10%, 
of that disability v.as due to a "depressive 
re.-i.-i: u". In 1-in ling of 1-' .ct No. 21 the 
court ’t..t:! that a p ych.iatric evaluation of 
lilliott had been made, that the psychiatric 
findings were that lilliott had developed a 
depre-.-:ve reacti at attributable to perma­
nent rtippling, deformity of the lower ex-

G. C iv . I ; , "'.’ ( a )  p rov id.-1 in p a r t :
In  a ll a .t io i i ’ i tr ie d  upon tin , I a e l j  
w il lim it a ju r y  o r  w ith an adv iso ry  
ju r v ,  ft-e ,-m irt i.lia ll find lit.* fae ta  ap r- 
eiatty a u l r.tate re p a ra te ly  i l l  e*»u>-t‘ i- 
r i i .i i ’i t>f law  tlie reuti a id  i l i i - c t  lli«  
n i l ry  t lio  a p p r.tp iia ie  judgm en t
I * , .

7. I’atrirl; v. .Sedtti.il, did IV-M Ml'. 171- 
17'i I.Ma.I.a llliili; tlauiilt.ili v. ].»•(!,», 

p. 2d ins, tun (A i. r .u  i m d ; s |.o-

t/omity, semi-isolation, and a protracted 
peril d of surgery and recovery, and (list 

depressive reaction was proximal, ty 
\ .u:.d by the accident of April 115, Ho.*. 
.1 -.ulivit contends that the judge u ! the 
Air Force phy-iral evaluation board's find­
ings to award Liliott $1G,031.00 for that 
pirl of his impaired earning p.teu’id 
caused by a depressive reaction, and tii • 
tliis was error.

[6] W e  are unable to review li.i point 
localise nov.il re iti the court's finding of 
fact or conclusion law nr in ' .m. nt i; 
there any mention of a:i award of ;IG,Pu5,- 
06 tor a deprr-sivc reaction as at; rluucut 
of F.lliott’s impaired earning r p.acity. I, 
may be that the trial conn intend'd ihat of 
the 50%. impairment of taming rapacity 
which i; fottn I to rxiM, 10% was due to a 
tlcpres'iv-c reaction. However, w-c are tin- 
aide to determine if that is the case ir m 
the record as it now exists. This point 
should be clarified on a remand of the c.v- 
for more <b. tailed and explicit findings nf 
fact.

2. Future Jl'ujjc Less— Present F elite.

The trial court did not.reduce tip’ amount 
it found as damages for future imp lirn. vt 
of earning capacity to present value, In­
stead, the court stated that “The interest 
rate reduction and decline in purchasing 
power of the dollar h off-set by pay in­
creases plaintiff could have expected in the 
future from his military service," Ibaulie-.i 
contends that the failure lo reduce the dam­
ages lo pre-cut value was prejudicial error.

[7] The general principle underF.ing
the av.c-Mip ut of dam,age, in tort r:. rs

is that an injined person is eiuiiF’d lo 1 •'

ttaol t’lmntiillir >r. If'-llil’U ('"• V. \V ■ I
CoioI. C.I., !!7U 1* 2.1 GUI. S2T. 521 < VI '
I;a 1912); Merrill v. Merrill. ::u. I'k’d 
r.llt, J3IS (Alx.I.a 1912)i I li. In I n v. 
(icl.-riiianii, 51S P.2d 217. 21!» (At • Id 
I!)'12).

C. P.ulriel; v. Si-dvv ii-li, in.l., 7 Niipta, It"
162,1 :it 175.

9. I’ntriet; v. Scilui, I., li.de 7, supra, II"
P.2d al 17(i.

ESA'JI.lFil/ v. LLLlOii' 
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replaced as nearly as possible in the posi- 
li m lie would have occupied had it not been 
f,,r the defendant's tort.’ 0 In the ca‘c uf 
inip.drmrut of future earning capacity, it is 
re.i •.neJ that a failure ti reduce damages 
t , present value would le to place the in­
jured pir-on in a better po-ilion than he 
vv.-ul I have occupied except for the defend­
ant's tort, because the injured person would 
get all of hi: future wages b n ; in a lvaticc 
ait I would be able to iiuc-t the lump 'urn 
and realize i arnings on • i.-ii iuve.tnent 
during the intervening ] rio'1 1 1 Fur this 
rea- p. .hat money ha; tiw to earn
tn -n -y— it has become th: gvr.eraily acccpt- 
. t rule that damages awarded f.-r fu'.tire 
! of turnings should be reduced to p:- > 
< ’.t v.ortb.'-

fdj In applying the general rtllc, tLc 
? ip-i.-me Court of Washington has stated 
a i-.mvlv for reducing awards of future 
i -r.augs to pri’=et.t value vvbieli involves 
tl'.e to of inlcreM (wliieb) could fairly 
be v peclt i ftom *afc invcitmi-nis which a 
pet’on of ordinary prud'-nee, but without 
parti.-.ilar financial cr-ja-ri. nee or skill, 
e .•;! I r.t-ikc in that locality." 1:1 This for- 
tuuki, although empirical at best, is [rob- 
a'dy as definite as any that has been de- 

■ !. lint we believe that the rule for rc- 
d a '; .7 awards, including the formula ap- 
I'h'-I by the Wathinglon court, ignores 
: : . v.liicli should not l.e ignored. Annual
ii.i!.,::i-,.i at a varying rate is and has been 
v.nil us for many years. '1 here i; no reason 
ta expect that it will not be vvilli us in the 
f This rate of depreciation offsets
tl: interest that could be earned on govern- 
m.t-.t bonds and many other “safe'' invest-

10. lli'.t v. Varnrr. •) vinli 2d JUU. 2uo P.
2d -us .till (105.-,). IP- taiemonl, Turl; 
t !>2I o.ium.oit ,|, .,t rv:t U5 (to.'itii; 
Jti-l'i.rinielt, H u m : , rt yip ,,, tin) 
(l!l.';5), Aei-.ml t'liili-'l Suites v. Il.itali- 
ley. 257 I’.Cil !)2n, 02::. 7*I A.I. It 21 r.113 
f l'J!It Cir. 1058); lliipl.i-ll v. C.iM.o II 
Cmmty, ni:; Ky. 85, tin, 2::u s.w.-ji 02.
21 A.L.lt.2,1 :i7.'l 110511).

V II. MeCurmiek, Ilahmge:. 5 Wi, at :to|
:/■; (to;i5).

'* • Wenta v. T . IX C ,.m ,..l!,. 15 Wa ll.

^  12;’ 27:1 ‘’"a .185. lot (1051); 11,.10 
AUUl R<?. 417-430 || ;a— u

nients. As a result the plaintiff, who 
through 110 fault of his own is given his 
future earnings reduced to present v Inc 
must, in order to realize his full earnings 
ar.d n,.t I e penalized by reduction of future 
varnii g . to present value, inve.t hi, nu-iu-y 
in cnt'-rprises, other than those which arc 
cnndlerod "safe" in vest mi-i.ls, which pn.n- 
i a  r.larn in intcrc t or dividends gre.il. r 
than l!:c offseiting talc "f annual infl tion. 
IJut ours is a competitive economy. liy 
their very nature iOiuc inlcrpri-e-: baclo-1 

iuvcU.irs' moiuy nr,* going to f.,i! with 
1 diiug I I  > individual;. Thu ■, ii -1-ad 
of ! ing assured of earning; at rate. gr- ..:- 
er than the annua! rate of inflation, the 
injured pi -intiff vt r.d< a cl'.anrc of, u':r ly 
b dog I,is future mr.iing, by r.nli: hy < r 
intv.i-c invcstm, lit u fjiuce ti:e pk.i-niff, 
t!iri;ngli the def-ndant'; fault and I ■ 
own, has been placed in the po;iti,.:i of !•.- . - 
ing no a-surauee that his award of future 
earning;, miner I to prevent value, >• n I : 
utilized co that lie will ukimv! i;. r, .!:;.• I i; 
full carn.ng--, we believe that jipiiec i,iil
l.' -t be served by permitting llr* tri- r of 
fact to compute loss of future earnings 
without reduction to present value. Ths 
plaintiff ir> more lila ly to be p-.V r> 1 to his 
original condition under tlio rule we adept 
Ilian under the prevailing rule vviii h e.dls 
for a discounting of the ; vard lor f-.Uurv 
earnings.

Our conclusion is fortified by a:p!l -r 
factor which a!.-n may not be ignor. I. Tiii 
ir. the factor, relied upon by the trial judge, 
which involves wage incrc.se5 lii-t tie 
injured piamtiif might have cap-.e'e I 10 r<- 
c ivc ill the future had he not been injure 1,

elierdin;: v. lililiunl. 151 Ni b. 191 55 N, 
w.2'1 150 (1952); n.maiury v.
< 1m-. 221 N.I’. ,’M. fin S.li.2i| 222. .121. 
151 A.Lit. 7-9 (1911) : Jti;:l.i.v v. Peinr, 
2:10 Mu. jo, s.w. s-.-e, strj mo-'H:
l!i- mil III,-III. TnrUi 5 921 ,-i.miiii III 'I. at 
1X1 55 (1959); M. I'..rni'n I;, 1 >mei.-a-a 5 
81, :il 5ill (1955); Annuls., 77 A.I,.11.
1159. 1-1-10 (19521 151 A LU. 791, 797 
(1915).

I t. \\ I'ni-u v. 'I', t-i. Ci.iuu.tly, Im*., i.igir i 
liuic 12. 275 P.2d nt 192.



072 Ala:'..:, • m i ' . . . . -  . JPO i lTE I l ,  2d SEE IES

It ii a mail' r of common ex-perk r... ...t as 
<.nc pri ;r- ->es in his chosen occ..p :i or
; r .«'• An i- Jihcly !« incrca e I nrr:-
i; :s the >■ nr = pass ly. I:r r  :: ,-ny

;;f.lu !t ;v earner era n  thly 

i >; . 1 to rttiii.’ \v.:pc incn'i«cs w  .a suite 

to tin -. Tin1-, factor generally :>■, !:.:i

i,: i .-tomtit v.h-n I.. of future v .s is 

ilii mitt I : f there i. no  »l finite 

w a y  of ■! : rr.iii.intr at the time ci .rial 

w l w l  w.-.ac inert*.' a  the plaintiff m.., t x -  
p.et to re.-, ivc ia the >.•••..r to -tno. H o w ­

ever. this ft.clot r.u.y I ,- a it.to arc uni 

to i ait extent v.h. • c- i r- I to I ■ :.a 

uii ittin r r l-i ti,.* r- :u!t ti ..clnxl w hen 

future earnings a: n I r.duc ! t.i [ t at 

t ilat. Thus, if th re ii any fear that fail- 

tin*to r> it:c: the ]*;•.:in* value will --ive the 

j-lcii-.ti:f iti' - t! .a I..- i cntiil. ilt.il •r.its-c 

of tin po- .:li!.';y i I,:. :nr.!.51: - u c c c  fill 

ittn-trii'.-iiti of th" iini a.vv.rdr J at r<turns 

greater tlinn the* aaniial rale of in:’.itiun, 

S’teh fear i. obviati 1 i t l :  f.-.-l tl)„t the

award mr.y will 1 „• I’ciiai at in that it .l.e:, 

r.ot la he into account probable wag* in- 

crc.;*i that the plaintiff wad.' nrJijiSt'tly

I : r.\; Lalul 1j tl:.- ihi'ia.a

3. Tie;;:, ! ay.

Elliott trsliii-. I that he v.ot:!.! r< rci-.c 
i!i r at .at jry fr. ni the Air
Force in tin: ai t of Ifl’Jl.OO a m-m'lt for
the r. main I r of hi; life. Ec. alien c ti- 
ti.it I. th .t llv 1.1..I judge committed |T. in­
die:..! error in r< hi 'hr lo deduct the net 
prc-a nt vahn* of future retirement pay from 
th-* award for future k : of earnings. 
Beaulieu's argument ir that to allow lilliott 
damage i for future wage loss, in addition 
to I • rftlr m  nt pay, is to imju'.ly enrich 
I'lli. ’t ly allowing I,ini double coir.penvn- 
tinn for hi., injuries.

[9| T h e  Riiiend principle underlying 

the a S'-.snnlit nf damages in tort cares 

is that an injured |er-"ii is entitled to he 

rcplac* I a:, nearly as pos il|o in the pn-itinu 

he v.otd I have occupied had it not hern for 

the defendant’:- tort.11 lilliott had lieen in

t-t. N n, in Mipr.i.

is. to I'.s .c .v  tt st*1 1 . sv,n sopi ( i:»r,ti).

the Air Force for about IS years at the time 
of his di'charge and lie ti tifi a! tk.r.t !„•. 
had inleiale I to remain in the service for 
at least 20 years. Ii lie li.nl not hcvii in- 
hired, Filiott c. uld have conlimi d to earn 
to |ii> full capacity and, in addition, after 
2" years' service, would have been entitled 
to tetire and draw retirement pay.13 Fy
1. •.-on of hi« injuries, lilliott was inti;!-! 
in; 'er l.v.v l. l.e r .ired larly for di-.d ddy 
and h. tv retirement pay in Iku of rciitc- 
iii :.t on a regular basis after coiv.pl. lion of
2.’’ t ears' ; rvice\1G Tile award of damages 
f r impaired earning capacity has the effect 
of putting lilliott in llic r..me position ho 
would have occupied had it not been for 
tile iaitiry, because tin dan.sgcs rrprp-ui.f 
what F.iliott could have ear:.id had lie . t 
I :: and the disability riti.-emul!
pay r. pn .cuts that which Flliott I. I 
iarm I ..nd bee me entitled to mid. r law I . 
ri-3!on of his y.-ars of service i:i -In- ii: 
I-'orco. In other words, Iilli ittr.v r e c . . 
an ar.ioint represintimr v.;.;:c; be cr-i.M 
have earned were it n-.t for the injury,; I 
rtlir.-:,;- nt pay; had lie not be. i: injur- I, 
lie would have rcccivr-’ the full way*, It • 
could have tarnc I duriiv; hi-; rcmainii .; 
work life, in addition to rc--tiv: ; tin’ i - 
tir.m-.nt pay to which lie would 1 rone i ;■ 
tilled by reason of his years of service i:t 
Ihe Air I-orcc. Thin, lilliott, under tile 
court's av.a’il, is {jettiiiR no more than l.e 
would have gotten had lie r.ot been injure:!. 
The disability retirement pay lilliott is re­
ceiving should not be used to mitigate <!.,in- 
ages and reduce the award for loss of fu­
ture earnings.

•I. Income Taxes.

ncaulieti argues that the trial judge 
erred in failing to deduct from the damn;:* s 
awarded for impairment of future earning 
capacity an amount representing income 
t.u:rs that lilliott would have had to pay oil 
future income.

The courts are divided on this ijui'ti-in. 
it i' the more general view, support' d l y a

ic. io  r  su i t. j«ni, n o t (I-.'.vm .

a
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majority of American decisions, that ait 
amount representing future income ta.ees 
sin.nil not be deducted from the award.17 
As v.a; stated by the Supreme Court of 
Illi'ida I .land:

This view has been adopted by the v.v.-i- 
mis cotirh on diverse ground; but jvl- 
ntr.rily on the ground that the quantum 
of such taxation is of ncccs.-iiy in the 
realm of conjettiire.13

f 101 W e  ailopt the majority rule. In- 
rouie t ix rales, provision:, r I.nil g to dc- 
thictir.-us and exemption;, and other aspect 
of income lax 1 tv. s and regulations ar- so 
sttbj* ct t-i change in the future lh.it v.-c 
1-nlii -. c that a court cannot [ rcdict with 
rufiivieiit Certainty ju t what am .tints of 
mon-y a plain-iff v.cnl-l he oLligrd io pay 
in f leral and state income taxes on income 
that he would have earned in the future 
had it not been for a defendant's tortious 
conduct. W e  hold that a damage award for 
impairment oi earning capacity -liotdd not 
Le reduced hy an estimated amount rcpre- 
rtiiling income taxes liiat the injured party 
may he required to pay on future income. 
In ; warding damages to FJIir.tt for itn- 
paiii d earning capacity, the court did not 
err in failing to lalce incom* tax ennse- 
qn cs into consideration.

[II] The rule we adopt has no applica­
tion, however, as to the court's award of 
past wages in tie .--mount of over (Tt)/ - 'u, '. 
The reason lor the rule— inability to pre­
dict with sufficient certainty v.h,it taxes 
would have to he paid— does not exist here, 
because taxes on income earned prior to tri­
al can he easily calculated based on income 
tax laws and regulations as they exiitc-1 at 
the time the wages would have been earned. 
The eottrl erred in failing to deduct fn-ni

ir . Annul., er: a x j :.:m inn::, tsmj <m:.n). 
in. o.iI,, v. Cam), ms A.’d-t .".7.T. ::77 ( l l . f .

l.'-l'il. S'.-i- :iImi liixio I-’. i.l ,V S'.-'-iI t'n,
V. 11.11,1. r.2  .. HIP. hill SAV.'Jd
71.5, 711) < ItlUUI; :i|.|<i-al iliillli-.iteil, ::7t>
I'S. 15. x:; SCI. 117. !•■: r,.IM.'J'l st 
(ttlijt); ('Miiiiiiudiiiiu v. I.i ilitrii-t Viii-
ii--::i-:i. t’.’.M ::nS, ::i:t :;tr, (g.i f;r.
l'Hll): Sp.-n.i-r v. M.utin K. Ell) C-ii'i.

4j; i* !j-.ij

the award for past loss of wages the income 
taxes Elliott would have had to pay ha-1 he 
earned the amount awarded prior to the 
trial.

5. /’„,>•/ l.uss nf Wages.

Elliott testified that he had not lost at.y 
military f ay er allowances between tl; -late 
of the accident in April Wo.’ and the date < ( 
his military discharge in January I Odd. 
ihiring that period of time Elliott was ii- 
ibcr luofiitnlircd or on leave, except for tin- 
period January to August, 192!, v.hen he 
was on duty status. The trial court award­
ed tglO.75A.5J5 for a partial past wage lo-r 
covering the period from the date of th • :.c- 
cidcnt to the day of Elliott's dischar; e front 
the Air Force, hut if.g the p I I - 
t.vc-.u J.umary and August, 1921, when Fi 
licit was on duty status.

r.ratiiiea contends that this award f- r 
past v.-ges was eiror. 11 is argum'x'it i.i (' - 
scuce is that the general principle under­
lying the assessment of damages in tort 
cases is that the injured person is entitle'! 
to he replaced as nearly as possible in the 
position lie would have occupied had it not 
been for the def('nd.a..t's tort, an I tb.it due: 
I'lli- 11 stiff:red no loss of wag- s dn.i.- g the 
peri* d. in- .-I !:•• sir uld le award, a ti-.'te.

[12] In arguing :!•.;.: the r.-.vard - h - 1 
be mi tainc-1, Elliott urges the :i>,a * f 
the collateral source rule, which peovi-'i. 
that tl.mages may not be diminished nr miti­
gated on account of payments rccivvl ly 
plaintiff from a source other than the de­
fendant.19 W e  applied this rule as to work­
men's compensation benefits in I’idgc-.vay 
v. i.'ortli Star Terminal A  ?t- ve-1 -rii g 
W e  apply tlio rule in thi. in: ';,nee. I’.y 
tcring the military re-rvice, Elliott -hi ' it t 
ngr- cd, io perform certain duties an I fun -

<■ i‘<; IE,". ::i5. ::r,.* i\2.| is, gj
11 • It;.* ; li.uv.-'ini'l" V. V.mnlato-, -lb II.in',
I'J. tlo t-.-J.l !)7ti. t'-l (Jll'trti.

10. It.-ll v. I'liiiu-iui. It.1 Nil 227, In '! A.
*.M 71".). 7::u. 7 a .i..i : ::i r.t•_*. n it titmgi.
'I'I.i* *-«>1 l:tVi**:iI K-iiiird ru le  i )  f 'I!t i 1 i-i
t,i.e t iilri-'dl.’tiune*. Auiiol., 7 A.I.I*.:M
r»t'!. ,720 -a;).

20. ::7S t‘.2d 017. U7o (.M ol, I !: :”A.
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timis in exchange for certain I ..;; ; • ■ iI . 
given liim l>y the government. Or.c o: . .
Ifliofitj was tll.it lie v.:i5 to receive r. ; ■ 
p y and all ivvanecs during periods ■: - 
c l incapacity frtm performing le:
This v.a* i:i (lie nature of a contrac/i .1 r. - 
: : .avert h. tv.. •. ;t Mli.iit ar.J llic £<•.>:. 
m-.-.t when lie lec-imc a mender of l ie 
r.raivl forces, and which lie may Lav, p..hi 
f r ly accepting wa lower than th .• Ii • 
might have obtained front the ji«-i i.-.e 
of lii:e (Julies in civilian life. Tltc ir.O'T.-o 
that Kiliott receiv'd lro:;; the g.ivrri.ni.,.; i, 
m ! the ri .alt of earnings la:t of such p. 
•.iii:? c.iitl:actual nrr;.tig. merit.-1 Such a 
contrnctii.il arran:;. n:ei t was in.do for Ki­
ll at's own nefu. and r. .1 for the hem-fit 
of a toil i a:or, such l’.c.,i:lieil. The lat­
ter l.as no right to rl.iitn l!u I eiicfil of sneli 
an Arrangement ly I.. '.in-; ti:r damages 
av.ardid ngiiu-t him r. lucc-l by tin: aiiioiuit 
that lilliott was paid l y the g ivvrtlnt nt 
d 'rit t; the pen 1 of hi. dis il.iiity. The tri­
al mart did not cir in awat ling damages 
f-.r h.«s of wage, dnrir ; the j if 1 >.f Kl- 
iiutl's di v 1 iiily while lie v.a . : .d in the mil­
itary senice.

6 /•:..' 11c /',:.'i! u;n/.V»//. i/Tm.

•flic e .mt i'.w.iiile I lilliott .'1,21-1.03 for 
p ::: an i suffvri' r that !i • Wfjidd e?:perien:o 
for the rtt:::.i:a!i r f hi life. Beaulieu eon- 
t •: K that the mi Knee does not jii.-iify such 
..•i ..ward.

An in feel io::. orlcnr;yclilis, laid devel­
op.■•! in the Imc of Elliott's injured niihlc. 
KT-,',t testified that from the time of the 
on--at (.f the osleoiiivelitis he was required 
to la op hi; M.hle in an upright position for 
a pi-ii'id of fr..1:1 four to five days nit an 
average of once a month to alleviate the 
pin he e.-.nerbmc-1, t!,..i la- • nff-m<l pain 
of a sufficient inti mity lo l.'cp him awahe 
the better pait of the night on an average 
of one ni ;ht per week, and that there was 
an open, draining sinus n:i hi anhle. Enm- 
liitl concedes tl'.i Klliotl's testimony v.as 
sufficient to justify an award for past pain

mil suf firing.” I lower er, Beaulieu con- 
’ i;di that there is a lack of sul. .t.mtial med­
ic.d e\ iih nee to jtistifv r.n award for pain 
an 1 sulToviiig in the future.

fir. Vi'ielunan testified that the n-tcmuy- 
; lit is v. ot.d 1 cause the shins tract in Kflii-tt'; 
ankle to become of-li •rated or plug,, 1 by 
none j articles in the dr. ■'.•tee fluid—  n1 teo- 
ntyelitis hi ing the type of i I ,li:n r .used 
by the healing process in dr.i n. • ■ •■- ,y • r 
discarding dead lone— and that th - I 
a pressure build up and a swelling with re­
sulting pain.

Dr. Foster testified th it the proL.ble 
source of lilliott’:. pain v.a-. tho pi ■••i'..-. . f 
injured (issues which, tki.nighuiil the in­
jury, operation and infection, hecun: r-t 
r.lli'r-'d that with i: c they Li- tin..- . uv. 
It is ti-:.-, as l/i aitlhii points out, il i Dr, 
K tlr raid that within r.p| lo.uimah y fi.e 
years from ‘.he time of trial, 1’lliott would 
he aide to return lo vvorlc and would no 
longer he limited by the infection, lint the 
doctor a! j testified that at the cud of the 
five-year period lilliott would still have 
some pain, and that it was a reasonable 
medic i! probability I lint the osteomyelitis 
would remain with lilliott the rest of his 
life.

Dr. Schollens gave his opinion as to the 
reasonable medical probability of tin: infec­
tion in Klliotl's anlde continuing for the 
remainder of his life, lie said:

Yes, I have an opinion, and my opinion 
is that the infection present, by all odds, 
will continue, there’s an excellent po r.i- 
bility for the rest of his life, iio matter 
wh.it medical attempt: arc made to rtenr 
the infection in the anhle. Present- the 
experience with osteomyelitis indicates 
that it's very, very difficult lo treat, that 
ctiris are relatively infrequent. Recur­
rences of those that appear lo he cured 
are frequent. For those reasons, I would 
feel that he, at present, has a chronic 
infection. He lias the fuel for the in­
fection, dead bone, and I think tha'- this

21 . T!<- .t.-iliMiii-Ht, T o r t s  § 0 2 0  i-iiiiiiiii-nt c
(lUft'J).

22. The- trial jiiilae nvvarili-il Ktliult $7,300 
for past pain anil suffering.
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will continue in the future for as f-.r 
as I can see.

And as to tli-.- reasonable mtdical probability 
of the general condition of the aul.le im- 
Jir.jv if;' or remaining the same, Dr. Scho!- 
tens said:

I'd say that the chances are that his r.nl.le 
will stay very much the same as it is, 
with no appreciable change. This is by 
far the greatest probability. ' * •
There's— there's a slight chance that it 
could get worse. There's a slight chance 
that it could get he'tcr, but— and I'm not 
talking in terms that if he never rces a 
doctor again. I mean if he's treated. I 
think the chances of this appreciably im­
proving arc slim or really of getting a 
great deal Worse, that’s what I'm saying.

[13] The trial court found that it was 
a reasonable medical probability that El­
liott's condition, including the infection in 

the ankle and the pain, would continue for 

the remainder of his life. The medical evi­
dence supports such a finding; we cannot 

say that it is clearly erroneous. Such a 

finding, in turn, justifies the court's con­

clusion that lilliott should be awarded dam­
ages for pain and suffering fur the remain­
der of Ins life. An award of such damages 
was not error.

The trial court used a per diem formula 
in assf sing damages for future pain and 
suffering. In its Conclusion of Law Xo. a 
the court said:

That plaintiff is entitled to rrnvir from 
defendant tire sum of $7S,<VWK) for past 
ami future pain and suffering, for his 
genera physical disability and pirmanuil 
crip] ling and for the fact that he will no 
longer lie able to lead that sort of life 
to which he had become accti toimd. 
The part pain and suffering is - I at the 
Mini of $7,500(1)0. 'I he future pain and 
suffering of $71,211.00 is based upon a 
ihiding of $20.00 per day for 52 days 
per viar and an additional $3.00 per day 
for .313 days per year for a total sum of 
$1,070.00 per year multiplied by 36 years.

Beaulieu contends that such a method of 
ascertaining damages constituted prejudi­
cial rrror.

A  similar contention was made by a de­
fendant in Imperial Oil, Ltd. v, Drlik, 231 
K.2J -I (6th Cir. 1056), cert, denied, 332 
U  c. ”11, 77 S.Ct. 261, I L.Kd.2d 236 (l'>56), 
where the trial court had used a p. r dicta 
formula in awarding damages for pain and 
suffering. It was argued there that dam­
ages for pain and suffering cam; .! Le prop­
erly computed by using a mathematical 
formula. In answer to this ..ryot::-nt, t!,.> 
Court of Appeals said:

It remains to be considered whither 
the method used by the- District Judge in 
determining the total amount was error 
as a matter of law. It may be that il was 
a novel one but it dois not follow that 
it invalidates the award. In il-.t-.Tinining 
the amount of an award for pain and 
suffering a juror or judge di- uld m. :.\s- 
sarily he guided hy some reasonable mid 
practical considerations, It should not he 
a blind guess or the pulling of ;i figure 
out of the air, At the s'late time there 
is no exact or precise me.: •tiriiur stick. 
F.xnct compensation is imp. -s-i'le in the 
abstract hut the juror or judge sliou'-l 
endeavor to make a reasonable '-r sane 
estimate. The practical considerations in­
fluencing a particular juror or judge or 
the reasoning used by him may very well 
differ vD'h the method used by another 
juror or judge, yet each of such different 
methods or modes of reasoning may be a 
re. unable method o’ reaching :hc dedr.'d 
result. W o  arc more concerned with the 
test It, reached by a reasonable peacesr of 
re.r. uiing and consistent with the evi­
dence, than we arc with which one of 
•vcral suitable .formulas was actually 

used by the juror or judge. It is not 
|icc>-«ury for us to adopt the method 
mtd by ihe District Judge as a tide of 
law fur till! proper disposition nf suell 
an Ksuc, and we do not do so. In our 
opinion, ii was not an arl.it,ary or un­
reasonable approach to the problvm pre­
sented and its application was so adjusted 
in the present case as to lc coiioistvi.*

Alaska 075



with l!:c evidence .and to reach nr. 
which docs r. t appear io ns t.< be r.. ■ 
i* illy unjiid, Diilti.1 St.-'!' i v. Pusccd 
5 Ti;., :-.:t 1* 21 5; City "i Kr.iNvil
1 * uu. v. Rail v, 6 Cir.,

•I > > J* j ] z\\

lib 17] tl* ... with llr: i ■ "iiiLr.

A  . w e  t' ' ! : , 1'.';* \. .*■

there i; f... 1 nii" m e  •• f c »::i1 '
in .aw.ijdfi. • lur p, i;> • 1 . m ri. r-

u r. au 1 oi.'lt an a w a r d  n t •'* ’ ;;i list;

in the g 1 1 si u. • a nd *!,;■; ii; * ,.i> :•(

of th'- tnbuii.d as igued by I.:V t. :. . t . i. i
wh.it is ju t cotuj cus_t.'' n. \v« •Tit;i svu*
I.'thing liuutif.-tly tu.f.ii:' i ;• tin j ..t . ’ a
the t: "tl-.od ti ■ I by the tri.il i'i . SiL

ing J a m ., -. f r fnia.-e p..!:i :j:i.I j.

in fart, a . ..... s Uf.'y.tv.! i:» ll’.t: , : J

< ' !  i:i t!*• r Kansas ca -C ot t. .̂ ir v
.'.t Ii: i i, T ' pe!..i •’i Saat.i l o Hy. Co ." *
i’. ; ..ir- lo l«c a fair argument ami a

r ■ I: :ia 1 :i*.j r" lo treat daina ics for 

I iin i!ie w a y  it is endured— day ly day, 

.:.'.!i liy in.nth, year liy year. Ultimate’;.', 

I. iv.' ,-er, the question for decision is whcth- 

cr the int.il r um is "caS'Miu'dc or not, re­

fit !!•• > of h.iv; it v. as arrived at. W *  fitl'l 

er: r it: the r.'.etku 1 a i l hy li e ?s: 1 

foint :,t awarding da.r.ia; for ftilnre p.tin 

at-! Mi fieri: i.e*.

[In] 1’. . a contend:, that the t. tal
r.tm av.ar.! I i< i.i rris.tu’.': a;.-! is gro; ly
<' a a-ite. V. •! I...U not et 3‘i !e .*.« rv.e.r.l
i :t a < '; t i iv.C'a u; h • il i; ‘u
l.tre- ; : I i t:: that it i:. tlianiieatly
:::• jil-1. ..!: Ik;: ; ihe r.-ut'T <■’ p. :-;:t
<>r ; ri i -li or a disregard of ihe <• vi h nee 
or re! "flu,11 ('o o m  '"i i:g ll; • e-. i.lniee 
oi t cr: v.aeitt an; go lo "5-1:i.>• t'• t'.le,
i! ■ ii ' i tta. i in a, at. 1 th, [i i it i na ' r-

25 27.1 r. lat II. See Afjint.. 1-. r T» .11
i.r .iia iiap  la . Il.i i.eiOawl I,a i f  f . i r  f i a . |
• Inin f.ir |**iiri Mttii .‘ •i|fl"''liti", l]0  A.
I :  I. el i.-: i t  

t i .  ' it :; I - ; . )  i*::i it> ; m. 21 tA h  ( i
2 " . in a i : a. irci, : ;t i  cit-i i; i ( f . f Z t t ,
'.‘ •i. li  it t ,| I I I .  l , t l .  v. H r! It. 2,'tt I ' " I  I. 

ll oa i'ii', laT.i.i, .. ii. a. *,i. -t ,',“.j i 
till. ?T . i'i. :l, I I,.l:J•_* 1 yea; ti:*;;«;i.

A ■ i e t likely to endure for the rc-
. .. r e/ !• ; life, it is our opinion lli.it
. • - . to l ia  future pain ami su f fe r in ' ;  

■•".unite liy unjust.*5 Ami ll. aulim 
■ .iitciu! in his brief or in oral 
tii.'-t the trial rntut acted lh:i>.i;,!i 

rf ; rrjinliee.

.■.•:i: 'il e ItUu.lx tjkll llic r.mrt • t's-i-,1 in 
;.j: rt Mein,; ihe fu'.ure p. in at.,1 siu'fcriti'g 

• 1 .o j i' .ut v.ihie. II- relie* |*ri; •
i 1 , *,n the e.i .• i i Afkti v. .Milv.atibv
ve ' •. 1 • ■ il Tt.lt.sp. < orj'.y* where the
c ... ., after disapproving of Ihe n *.f a 
lust. ■ ,natural ftirnuila for computing *la:it- 
ng.fir pain and suffering, said: i.ogic- 
aily, if :hi tutthed v.ere folhnud, the gro s 
aim.uuit arrived at should lie discounted lo
:' ; :. lit VC, :th."

.15] If an award for future pain and 
ruffe ring must I;', reduced to present value 
when a uratheaialieal furnr.tln is used, it 
rut.it he for the same reason that an award 
f jr future earnings i; dije.itin'.c 1 nttder llic 
prevailing rule— i. c., be.'.utl:.: the plaintiff 
receives Ids damag-'; for I he future in 
advauee .ml is aide t.i ittvc t tin: t.tuu 
award 1 and rraliae earnings during the 
intervening p.rind. But wc have held lh.it 
an lo impairment of future ca- .it;; capacity, 
tlio award should not he reduced to present 
value. The same reasoning applies here 
as to an award for future pain and suffer­
ing. Because of the annual rate of infla­
tion offsetting dividends or interest that 
ni.iy I.e. expected on "safe" investments, and 
oi the ri k of loss involved in making other 
invesitnvnt a pdaintlff is more lik'dy to he 
tclr.re.l to Ids original cotlditi ni Imd dc- 
f'-ud.uit not coir.initt-d his lorl hy all iwui r 
th • plaintiff his a'.vatd for future pain and

27 . A ".M i'll, I*, l . r a  v . B iilSon , I CA P'-M 
) 111. I.VJ (A l.i d.a H H iT li Niitimi.'tl l l . in l ;  
n f A Iasi., v. SI*'J l u l l .  - I li i I'.'J'l L’ .'IU, l l ' l I 
(A lt  ! t I " ' i t ;  1‘n lr li ' l; v. f . i- lw i i l: , It !
I'.'At Iiitl, I ..I (AI.I I.U llltai).

2<l. 11 W 1- 2d lin t , 100 X.W .'Jd 2T I, 271).
Mi A.I..U2I 227. 210 (IHOtl).

2'.). S', a a is ., I : : ; ; |n "  V. P i'in r. 21)0 Mu. in .
2 ' : ;  S .W . ‘ . j s .  s : ; j  (1 U 2 1 ) ; I'niiiiiii n l ,  O') 
A lii'h .li .I'cv. 012 . 0 2 0  2 0  (10021 .

i a.... . s..i r . 11

suffering without reduction to prcsrnt 

worth.

filially, Beaulieu contends th il llic great­
er part of J'.lliott's pain and stiff' t in.; was 
nllnhutalde tvi his failure to follow his *Joc- 
tor'.i orders in not healing as much weight 
as po.-ihlc on his anhle, and there f oe ih.it 
such puiti and suffering cannot he tlio ha is 
for the rceovery of damages.

Dr. W  iclunau did slate that if he were 
a>|,cd hy Kllintt for trcatinenl, lie would 
Si: •; '.t as much niloil lion a., pi i! ar.d 
ll' t il was Ids opinion th.vt ComphlO ron- 
hulalion would he lii> so. gostioii or pre­
scription. llnv.i ver, there i; no evidence I
lh..i Dr. Wi !;ir> a vor I "hi Lillioti : 
as much w< i.-.id ■ *  ..   lc mi his

i hear 
.Milde. 
. whatAll Ihat Wklii.i.t, ,ml was that tin . i 

lc: v.onld pre: :vil e if he vvre to I:., t Ml- 
I: :! fur l.i injury.

f20] ’(Ii :re i ."l. u no tesliiliony hy Dr. 
fade.' that lc to! 1 Klliott to hear as lunch 
wc: ;hl as ]i‘..;ililc. oil his anhle. The doctor 
slated licit he proscribed crutches and ad­
vised Mliott to use them to tolerance hy 
testing how much weight lie would lie able 
to put on Ids font, absorbing tire rest with 
the crutches. When Dr. foster was asked 
what Ids suggested course of procedure 
would be, based on his examination of bl- 
liott's ankle, he slated:

M y  suggested course of procedure is for 
Sergeant lilliott to continue bearing 
v.diat— weight ho can on his fool, to treat 
it when it bee iiies inflam' d and ‘".re and 
red by warm .".th; and elevation, lo con­
tinue on the u c of ibe crutches up to Ihe 
limit:! of c 'inf*»:t, to maintain Ins brace 
< n hi-, .ii.!.!'' as I: • is.

'flier i, ii'iihilig in ihe cvidm.' I" 'bow 
I hat IHi'tci h.'.d no! done what Dr. loiter 

t I that lie do. lie record docs ii"t 
s'i'Uamiaie I'caclict's claim tint MllinltVi 
p.ii i ai d Mifftuing wa; altriliolalili to his 
l.u hue lo follow I he orders of hi. docior.

/:'//(, <ll's A l t  m l  

As a basis for cmpulicg Mlliolt's i:n; tir- 
ment of future earnings i"r the i< in. in lvr 
of his work life of A) years, the coml used

Klliotl’s wage, scale in the Air Force at the 
lime of his discharge in the amount of 
£Iii2..i() a m'in'll. On his appeal, Klliolt 
claim-* lh.it his future wage los; was grat­
er than llial dele:mined hy the court. The 
bads for hi', claim is that, cniiM'Icring evi- 
di nee of his o.p riciicc in truck driviui; and 
traffic man:,::i meul, th : court out.at to 1 ave 
denu'adm.''l what ciridngs h.lliott prohaldy 
Woiil l and could have rccvivd in civilian 
lili'-tlie v.."'" ''il' there 1 I'igh-T f* r 

s.nuc lyiic oi work lli.n: in lie. military 
SC : \ i*s-.

f̂ lj W e  have held that ibis cam mu l 
, : ri :a;.n led. to the trial court for the p.ur- 
1 .if mal.ing detail u and explicit fin !- 
ing. :.s !o Klliotl's earning t. paciiy a:; 1 the 
degr.'u of hnpaiinviit in respect thereto. 
Such fiu'lir.gs j.-. ,y c aitaiu the aastver lo 
the (piCsliu .i. to v.I’.y th.e cunt nsd fil- 
h.oii's miliciry pay, rathe- than :«'iliau pay 
scales for eue.ivaleut work, A" a oasis for 
computing fu’.ure wage loss for the entire 
period of 20 oar-, when Elliott had indi­
cated that he may have retired from tit.- Air 
Force lit the end of 20 years of service 
v.liicli would have been .approximalaly tv, > 
y'-ars after bis discharge if l:e had not 
ceivi d a medic..! discharge. In the al." in:<‘ 
of ad.’T-iatc findings and a char mtdcr- 
sl.mding of Ihe bn'is for th.e court's a.'. rd. 
we are mial le to pr.S'; upon I'Hit tt’-' conien- 
lion th...! th ■ award f r iuipairiu* sit of fu­
ture v ruing capacity was ir.ad<'|u:it •.

12 ?| Similarly, w e  arc unable t > pass 

upon klliotl's c*■mlim'ion that !;;c rvilmce 

csla'.lishrd th: I the uu; airmen' of hi: ,. ;n- 
ii'g capacity w as I"'* h or near total, rails r 

than d t' rmincl bv the court. Ad-

1'ip.t i e finding; a- to I.ltiol!'-: d.";n'■ oi 

inm.iii uii'iit of oa ruing rapacity m a y  affoid 

a ' I,.:!' mid' i U,'Hiding of the basis for t’ae 

Court’s ilcti i'liimatioll. 'l lic findings are no! 

uuffleii'iit for tli.it purpose now,

I'dliotl's !i'".t i out has to do with a!t"r- 

nvv's l' ('. nllov.'cl by ll"' court. Cavil Uide 

H2ia) fl) piovidi '.as follows:

I "ilk . tlw curl, in its dbcrvtion,
i.dn : .’.iv: directs, lln: following n.l'.vd- 
tile of atniim.v's I’cs will be ridlivrvd

0:>. I1*.- ..



% to in fixing such fo r  Cut party rc- as par. - J  tlio casts o f the action al- 
covi'ftng any mm , judgment therein, low .1 ny Jaw:

A.^C-RNEY’S FEES IN A V K R . i O  CASKS

t.r.:il>oliil Without 1: at Non foulest.'1

i'i: t S J.OUO A y A » f‘ )*•'
N- t v m  15 /. I : y i
X.'.t -55,nr. j lr','. I A?:/ in;,
(ivtrfh'i.!) i .' r.5̂ o

Should r. > nev.o./ ! t :.tt ir- 
nev's fees for the ii-. , j-arli may
he fixei? I..- the cr;nt z ; a part i the 
c ti of the act: a, ia i: ik-ircl: ti, in 
a it.i i..il!e r.:;;-.t::.t,

'Ihe court av.:.r<!cii Elli :t îA..,70.29 at­
torney';; fit I.. 'I on the pvUO M.v •; ii-.t- 
c.i in t!.: “without trial" categvry of the 
above rule. Elliott cl.-.iiit". that thi; was an 
crro.-ii. ii-.. :.i plication of the r;;l a ; :* I ilir.t a 
correct c. input;.timt cf ado::.'.':, fees 
should have Lieu under the* tested" 
category30 because even tl: ei;:!i liability 
w .uj adtnitlc.l, the st;o:: • : d, .".res was 
in i:suc n:i 1 was e.ut .-til in a sr-day 
trial.

[22] In a r. ji!;c tld; ..lure liability 
is r.dn.i'.t* 1 tut the .ii'u I . : ». 1."t;*.. , is
contorted, the pie-t; ,i oi which r '..-gory
cf Civil Ivr.h' Li a) (li p’.ie.d.lc in c ni-
piiting ri'.C'.K ft . i. a i.mtnr wiliiilt the 
di- u it. :*. of iu . ir: il Ci r.rt. W'c limit cur 
r> •.:«iv in :::utti rs ' t!::; lype In the ipics- 
tii :: of \v!'..'i!ur i..j ccii.t cxccedi l the 
boil!, b; ti '.::c!i dheretioii— witelhcr such 
di-cri'i..:,,ry awboihy has hoi.n abused.31

23. i'i f, s r  aijm'.r.l i:,i!. r I! I'
'i' nh «•'<!" "ari 'rurv of trule w ,nM 
I,.-,.' nM-.iiiil" ! to 517a 11.7.'!

31. >!• Pitnmisli v. I. e. !2't I .21 1.71. till 
1 Alaska 11».«:); Kenni I'n.vce Curls v. 
Sinni.lli'rg. II." I*.2il CVi. i:<:I (AtH.u 
ItliHil: l'atrirl; v. S- •! vi.Ill: I'.'JI tUtl,
Ib't 1711 (Ala-tui Itl'l'ti; I r. i n .1 i.. n.
.'•'•my i. li.ff.Mo, f.2.1 pr.i, sir. 1
(AliH.11 1!m; 11; li.iviil.ni v. K'nl. aii-I,
U,!— I'.'-M I'i''.'. 1(17(1-1071 (Al, l.i ' H I .

[21] The court*« reasons hr a- . 
attorney’s fees as it did was l’...t li.iliilif. 
was admitted, that the total rec.tery of 
damages was large, an 1 that the ali en 
fees nib er. I were* adcp.iate. li>.nddi:h : 
the character of this litigation an! t'..: 

ant tint of rycpvcry,?3 we eumtot iay tlini 

the eoiirl's reasoning was not sound ar.d 
that the in.inner of applying ihe ml" 

.'.mounted lo r.11 aim ,c of discretion.-13

Cists were a-'--.d ag.lil) t 1 a'nulii"; n 
llie amount of $52.'!(). lilliott elaims th: I it 
was error to not include iu the eo-'.s ml..::: 
expenses incident lo the taking of dcpi-i- 
lions iiccev.ii'y to establish liability."1

[25,20J The taxing of costs re-Is huge­
ly in the found discretion uf lltv trial cois-t. 
mid we shall not interfere with ills rx< r- 
cifc of that discretion except iu ca rs of 
abuse.33 Elliott claims that llic depositions 
taken were necessary to establish liability. 
But he does not point cat what di-po- itbui- 
werc involved, how they re'tied t" liabilit;, 
when they were taken, or when the con­
cession of liability was made by I’<i uli 'i.

« Tallinn's i«»ctil rcrovry, In I?• *n ! •
• t.; .Mil 11 :»11•>!*!»• ) fr»" . \\.m*:
•*

33. Mc-I>«ir.oii;rh v. r.,(\ 120 I *.-•! I “P. |or* 
(Ain Ini ltMJ).

31. Ci\ II. 70(b) i*ro\i»l*'« tint "A pin** 
Miiiil' <1 Io <o,| i iiuiy In* jiHmwil * * *
till* lie n - Miry 0X||i>||<r*4 of lullin'! «!• po :• 
liotif. for »!>•• ;it trial • •

33. Kal.-r v. WalW. LMC. I\20 ?•*“.. Ti’-l 1*7 
A Ii.l;.2| J:;5. I.*i7-i;i3 (Hull Cir.

* , v.. 
V

l . s t t :  u J , A Ia .s l . i l .  l i t

In there ci.-.u : dances wc cannot find any 
abuse of discrcE.ri in the court’s refusal to 
allow as c.'st. cxpctces incident to the 
taking o f depositions.

The judRii'.nf is si t aside. The c.i c i. 
remand 'd to V' rupcriur court for the pur- 
p. e of ina!.'. ;; p̂pi'opriatc finding, as to 
tlie dnii;.ge : ocs referred t" in :hi, opinion 
ai'al n r the funi'er purp isc of entering an 
nppr.'prialc jud .n.rnt thereon.

Warren A. TAYLOR, Appellant, 
v.

Oir.TBICT COURT FOR tlio FOURTH JU­
DICIAL DISTRICT, AT FAIR- 

RANKS, AppollCC.
Mo. 7Cd.

S|||.|'I'HI0 C'llll't of Ala l:a.
IV e. s, j• nip.

■J'hc Fiiptrinr Court, l'oiirlh Judicial 
District, Ev.r.tt \\’. II. pp. J.. affinmd 
iudgmtnt of the district cmtrl which held 
a.ltonuy in toiiti'inpt f,,r failure to appear 
tor trial at time set. Upon tin- .attormy's 
:>ipial, ihe .‘supreme Omrt, Dimond, J., 
In!'! that action of the attorney in agreeing 
t > a trial fi tting in the superior court two 
days before date previously sit for trial 
of another case in the district court, with 
rc-mlt that the attorney was tumble to ap­
pear for tile district court trial when llic 
supirior ''mi l trial extruded longer limit 
two days. «lj<| not give rise to nu infirencc, 
which would Mippnrt judginenl of eouiiinpl, 
of a willful disregard or di- ilii'dicue,: by 
tile attorney of the district court ord.r in 
Silling ibe district court case for trial.

Reversed and rcuiandiil with direc­
tions.

1. Contempt Cvj2
In order for there to be contempt, it 

must appear that there lias lc.cn a willful 
di-regard or disobedience of Ihe authority 
or orders of the court. Rules of Civil Pro- 
C' dure, rule 50.

2. Contempt <^20
Alton,v/s failure to appear ia court 

at time specific i by order of the court i.s.y 
amount to an indirect, but r.ot a di; ict, c' 
tempt of court. Rules of Civil Procedure, 
rule 50.

3. Contempt "3=31(1)

1 ’nrpo-.e r.f civil rule rckitieg to co.u- 
Icrnpl in i I'piiring a motion in indirect c.,u- 
t<'iii|t proeKdings to be supported hy af­
fidavits is to afford one charg'd with eou- 
tunpt the pi'ocidural due process rcqnirc- 
inei'.t of notice of the charge ag.lin.L him. 
Rub.-, of ( i.il I'roted'irc. rule 50(b).

I. Contempt 0=51(1)

In "I'Oeeiducg |.y ili Iriit point judge 
to h .kl a’torney in cvntumpt of court for 
failure to ppp. ar f»r tri .1 at time rr.piircd, 
it iUMii'cm ary u:v !i r rule f-.r ji:d;;v 
to l.avc fi!,.(| -u hi; (rvvn urt i;i; afi'j Jnvit 
'..'.mg ll. it (lie att.'.r:. y hr. 1 fadi I to np- 
j'a: at lie time r'.p.ii:' I, in vi v of fa.*, 
le.i* the :il1.1r:y wa: duly nj pri'aal of tl-.: 
charge again l him by lb - district court's 
cider dirceting t!ic atli.rniy to show* era:' 
w hy h * shout 1 not be puxi -hul for the ;d* 
Ivgcd contempt. Rule; of Civil I'roccdur *, 
rule 00(ti).

5. Contempt C—  2 0

Action of attorney in agreeing to a 
trial sitting in the superior court two days 
before date previously sit for trial of 
another rise iu the di trict court, w-Jih 
result tli.it the at'., rney v.as uu.d le to ap. 
pear for the di trict court trial when the 
superior court trial t'cti'iidf ! long'r than 
two day :, di! ict give li-e an inference, 
which v.i 'ild support a judgin.nt of enn- 
teni| t, of a willful di-retuird or divid .di 
cnee hy the at'. r:.cy of the district court 
order in ■Iting die district court ca '.* for 
trial. Rubs of Civil I'roi'cdure, rule''U.

- j
C~j
‘•-•j’
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Study reveals  no 
l i t i g a t i o n  explo sion  
i n  s ta te  courts

WILLIAMSBURG, YA— "Careful amination o f  c u rrent  a v a i l a b l e  t r i a l  court  

data r e l a t i n g  to , c o n t r a c t ,  real property r i g h t s  and small claims 

cases, from a rep resentat ive  group o f  s t a t e  c o u rts ,  provides no evidence 

tc  support the existence o f  a n a t ion a l  ’ l i g i t a t i o n  e x p l o s i o n 1 i n  s ta te  

t r i a l  courts during the 1981-84 t ime p e r io d ,"  according to  Dr. Robert 

Roper, d i r e c t o r  o f  the Court S t a t i s t i c s  and Information Management { CSIM) 

p r o j e c t  o f  the National Center f o r  State  Courts.

Twenty s t a t e s ,  which include 29 l i m i t e d  and general j u r i s d i c t i o n  

statewide c ourt  systems, reported r e l i a b l e  and comparable t o r t ,  c o n tr a c t ,  

and real property  r ig h ts  s t a t i s t i c s  on the number o f  la w s u its  f i l e d  f o r  

the years 1 978, 1981 , and 1584. The data revealed a 14 percent increase 

in  f i l i n g s  f o r  1578-81, and a 4 percent decrease in  1981-84.

Small claims s u i t s  might best measure the i n c l i n a t i o n  o f  Americans to 

sue because o f  easy a c c e s s i b i l i t y , r e l a t i v e l y  inexpensive c o s t ,  and 

prospects f o r  a cuick r e s o lu t i o n  Twenty-nine l i m i t e d  and general 

•’u r i s d i c t i o n  statewide court  systems in  25 states were chosen for  

a n alys is  due to t h e i r  r e l i a b l e  and comparable small claims s t a t i s t i c s .  

Small claims f i l i n g s  increased 18 percent in  1978-81, but decreased 6 
percent in  1981-84.

-MORE-



NATIONAL CENTER FOR STATE COURTS ADD ONE

In the area o f  t o r t s  alone, which is  a subset o f  c i v i l  f i l i n g s ,  tota l  

f i l i n g s  increased s l i g h t l y  in  both the 1978-81 end the 1381-04 periods. 

However, a l l  o f  the three states t h a t  reported s i g n i f i c a n t  increases 

during 1981-84 also reported the la r g e s t  increases in  populat ion (Alaska, 

C a l i f o r n i a ,  and Hawaii).  During 1981-84, t o r t  f i l i n g s  increased 7 

percent w hi le  population increased 4 percent. For the e n t i r e  period 

1978-84, t o t a l  t o r t  f i l i n g s  increased 9 percent,  but the populat ion also 

increased by 8  percent.

The data provide => basis f o r  the fo l lo w in g  observat ions:

c An upward trend in  l i t i g a t i o n  in  any one period is  not
necessar i ly  a t t r i b u t a b l e  to an increase in  the tendency o f  
the average American to sue, but may in d ic a te  a simple 
increase in the number o f  average Americans.

o There may have been s i g n i f i c a n t  increases in  c i v i l  f i l i n g s
which peaked around 1981; however, c i v i l  f i l i n g s  (defined as 
t o r t ,  contract and real property r i g h t  cases) decreased 
s l i g h t l y  during the 1981-84 period. In f a c t ,  i n  s ta te  courts 
t h a t  reporter data f o r  the 1981-84 time periods,  there were 
decreases in t i e  t o t a l  number o f  c i v i l  f i l i n g s .

According to Dr. Roper, several reasons could account f o r  the 

downward trend in  l i t i g a t i o n .  Insurance companies and attorneys may 

in c re a s in g ly  f i n d  i t  in t h e i r  i n t e r e s t  to s e t t l e  c o n f l i c t s  before the 

cases ever reach the courts.  Also, people may be deterred from f i l i n g  

s u i t s  a t  a l l  because c f  widespread reports about the cost of  l i t i g a t i o n ,  

and the prospect o f  c i v i l  s u i t s  taking years before d is p o s i t i o n .

-MORE-



NATIONAL CENTER FOR STATE COURTS ADD TWO

The often  c i te d  l i t i g a t i o n  explosion thus appears to  be exaggerated 

with respect to the to ta l  number o f  c i v i l  f i l i n g s  during the Deriod of  

1981-84. The source of  the perceptior'  t h a t  there i s  a l i t i g a t i o n  

explosion may be founded in  a changing mix o f  c i v i l  cases, increased 

complexity o f  the cases being f i l e d ,  and widespread media reports o f  

enormous awards in  r e l a t i v e l y  few c i v i l  cases.

Complete supporting data w i l l  be a v a i la b le  l a t e r  t h i s  spring from the 

Will iamsourg-based National Center f o r  State Courts,  in  a volume e n t i t l e d  

"Su'te Court Caseload S t a t i s t i c s ,  1984."

Published annually since 1975 (with the exception o f  1982 and 1983) 

the state court, caseload s t a t i s t i c s  series was developed by the Center’ s 

CSIM project  in  cooperation with the Conference o f  State Cou'-t 

Administrators.  Work cn the 1984 volume was completely funded by the 

National Center f o r  State Courts; however, previous work on t h i s  project  

was funded by the Bureau o f  Just ice S t a t i s t i c s .  These reports are 

designed to c o l l e c t ,  compile, analyze, and disseminate comparable state 

court caseload s t a t i s t i c s ;  they are based on data provided by the state 

court a d m in is t r a to r s 1 o f f ic e s  and the o f f i c e s  o f  the s ta te  appellate 

court c le rks.  The series presents a methodology f o r  report ing caseload 

s t a t i s t i c s ,  nationwide current caseloads, as well as trends usef ul in 

future court planning.

-MORE-



NATIONAL CENTER FOR STATE COURTS ADD THREE

The National Center's basic mission is  to help courts b e t te r  serve 

both l i t i g a n t s  and the general p u b l ic .  Courts at, 3 1 1  l e v e l s  a**e involved 

in  one or more of the Center's p r o je c ts ,  wnich range from research aimed 

at reducing delay in  the l i t i g a t i o n  process to work conducted by the 

Center's regional o f f ic e s  on such subjects as automation o f  court 

operations and personnel ad m in istra t ion .  Emphasis is  given to the 

t r a i n i n g  o f  court managers and presiding judges tnrough the National 

Center's I n s t i t u t e  f o r  Court Management. In a d d i t io n ,  the National 

Center serves as a clearinghouse f o r  information on s ta te  courts.

Besides i t s  headquarters in Wil l iamsburg, the Center maintains o f f ic e s  in  

North Andover, Mass., San Francisco, Denver, A r l in g t o n ,  Va.,  and 

Washington. D.C.
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P3rt II. Trends

Questions about the " l i t i g a t i o n  exp losion" In 
the state t r i a l  courts are among those most•» »*«e m 4 «> a <4 hi, C r lU  Oi1"  J •  ̂  •  •  * • /  X f>.
11 o f  th is  1964 Annual Report 1s a pre lim inary 
e f f o r t  to shed some TTgnt on the question, “ Is 
there c ‘ l i t i g a t i o n  exp los ion ' in the s ta te  t r i a l  
courts?"
Dates chosen f o r  trend data.

The years 1981 and 1984 were chosen as two of 
the data points f o r  these tab les because the 
State T r ia l Court j u r i s d ic t i o n  Guide f o r  
S t a t i s t ic a l  Reporting was f i r s t  applied to the 
t§8) t r i a l  court data, and tne 1984 data is  the 
most recent a va i la b le .  Since those two years 
represent a th ree -yea r in t e r v a l ,  an e a r l i e r  
three-year in te rva l was needed to bring balance 
to the trend l i n e .  There fore , the f i r s t  point 
chosen was 1978.
Case types selected f o r  ana lys is

When ta lk ing o f  a “ l i t i g a t i o n  exp lo s ion ,"  
most people reference an increased propensity , in 
the mindset o f  ind iv idua ls ,  to sue f o r  damages 
and punitive awards. Some o f the CSIK case types 
tha t acces s  th is  issue are t o r t ,  con tract , and 
rea l property r igh ts  cases. In add it ion , small 
claims procedures are e a s i ly  access ib le , 
r e l a t i v e ly  inexpensive to f i l e  in and work 
within , and prrv ide a comparatively speedier 
d ispos i t ion  o f  ju s t i c e ,  and th e re fo re ,  are a more 
in te re s t ing  measure o f  the pub lic 's  propensity to 
l i t i g a t e .

Add i t iona l ly ,  these case categories were 
chosen because they have, over the yea rs ,  been 
reported separa te ly , by many c ou r ts ,  without 
having any other minor case types included in 
tn e i r  t o t a l s .  The same is  not true o f  other case 
categor ies , sucn as uomestic r e l a t i o n s ,  wnere 
subcategories are often reporced with ju v en i le  
cases, miscellaneous, o r specia l c i v i l  
proceedings,

Criminal cases do not r e f l e c t  on the 
' ' l i t ig a t io n  explosion" as i t  is  defined above, 
however, fe lon ie s  are included in these trend 
oata to provide a more complete p ictu re  o f  the 
courts ' workloads over time.

The ' i r s ‘  tab le presents the general p icture 
by diso laying uata fo r  t ie  combined category o f 
t o r t ,  contract , and rea l property r igh ts  cases. 
This tac le  is fo l lowed by a tab le ; o r small 
c la ims. The f in a l  two c i v i l  tab les break down 
tne general tab le  in to one fo r  t o - t ,  and one f o r  
contract cases. There were in s u f f ic ie n t  data 

•er the seven year period to j u s t i f y  compilation 
ur a tab1:  f o r  rea l property r igh ts  cases. The 
f ina l tab le evaluates trend data f o r  fe lony cases.
Population as an ind icato r c f  caseload changes.

E a r l i e r  volumes in tn is  Annual Reoort ser ies  
have documented that the s ing le  best p red ic to r  o f  
c i v i l  f i l i n g s  in  s ta ts  courts is  the to ta l  state 
population. Total population explained over 90 ; 
o f  the variance in civ-,1 f i l i n g s  among the state  
courts . Therefore , the percentage increase in 
state  peculation has beer, induced 4n these 
tab les Fo r a l l  three time periods— 1978-1981, 
1981-1934, and 1978-1984 ir, order to  e xp la in , at

the ou tse t , wnat kind o f  case f i l i n g  increases 
might be antic ipated as a r e s u l t  o f  changes in
•••t State pGpu i o 1 1 On>•

At th is  po in t , i t  is  not poss ib le  to 
accurate ly p red ic t wnat percentage increase in 
f i l i n g s  one would expect f o r  every percent 
increase in the popu la tion . There fore , fo r  
purposes o f  th is  Report, a rough one to one 
re la t io n sh ip  has neen assumed, i . e . ,  f o r  every 
percent Increase in popu la t ion , a one percent 
increase in f i l i n g s  would be expected.
Courts included in the tab les

Some state  courts do not appear in these 
tab les f o r  a va r ie ty  o f  reasons: they do not
repo rt  statewide data a t a l l ,  tney do not provide 
s u f f i c i e n t  de ta i l  to id en t i fy  the case types 
reported in these t ab le s ,  they have chanced 
report ing categor ies over time, and f i n a l l y ,  the 
ju r i s d ic t i o n  and o rgan izat ion o f  some courts rave 
changed so d ramatica l ly  between 1978-84 that 
t h e i r  data were not comparable. Therefore , the 
courts displayed on the fo l low ing tab les do not 
include complete nationwide data; however, they 
are rep resentat ive o f  general ju r i s d ic t io n  courts 
in th is  country , and are adequate f o r  addressing 
the issue o f whether there i s  a l i t i g a t i o n  
exp los ion . For example, Table 33, on small 
c laims, has statewide data from 33 state  ’ -om 
across a l l  geograph,cal reg ions , and from •'•ge 
and small s t i  ces. Although Tables 32 and -36 
do not have as much complete state  data as does 
Table 23 , the data are more o ften than r.ot from 
general ju r i s i d i c t i o n  cou r ts .  Since these are 
the courts most l i k e l y  to hear the serious cases, 
these courts complement the small claims data 
found in Table 33.
Sumary s t a t i s t i c s  presented on the facesheets.

Three surrcnary measures. Each o f  Tables 32-36 
d isp lay  tne number of f i l i n g s  f o r  the years 1978, 
198? and 1984, and the percent changes in to ta l 
.bate populations and f i l i n g s  f o r  each c f  the 
clvee time periods 1978-81, 1981-84 and T97E-B4. 
The accompanying facesheet f o r  each tab le 
sunriarizes the data presented in each tao le  using 
the fo l low ing three measures: ( 1 )  the aggregate
data contained in the tab le  f o r  those courts that 
reported complete data f o r  each o f the three 
y ea rs ;  ( 2 )  a summary descr ip t ion  o f  how many 
courts experienced increased o r  decreased f i l i n g s  
f o r  the two periods 1978-.]981 and 1981-1584; and 
(3 )  a chart which id e n t i f i e s  pa: erns o f  change, 
and s p e c i f i c a l l y  l i s t s  the court within eacn 
pattern .

Patterns across time, the “ up-up1' and 
''up-nown'1 pa t te rns ! Tnere are two basic patterns 
tha t can be used to t e s t  crudely wnetner there 
continues to be a " l i t i g a t i o n  exp lo s ion ."  The 
f i r s t  group represents those courts whose f J1wgr 
increased during the ' 976-91 perioG, and 
continued to r i s e  during the 1581-84 period 
( i . e . ,  and "up-up‘‘ p a t te rn ) .  This "up-ud" 
pattern alor.e , however, does nc.t represent prima 
fac ie  evidence u f  a ' ' l i t i g a t io n  exp lo s ion ."  This 
"up-up" category must be separated in to  three 
convcnerts: (3 -a /  courts whoso jpward increases
in both time periods were a t  approximately the 
same ra te  o f  increase ana whose increases 
s ig n i f i c a n t l y  exceeded the ra te  o f  increases in



the to ta l popu lat ion ; (3 - 6 )  courts whose f i l i n g s  
increased, during 1981-64, a t a rate 
s ig n i f ic an t ly  iess than tne ra te  they were 
increasing a t  during 1978-81— which indicates a 
slowing o f any upward trenc that might nave 
occured during e a r l i e r  yea rs ;  and ( i - c )  courts 
whose f i l i n g s  increasea s ig n i f i c a n t ly  during tne
rate  whicn approximated o r was less  than tne rate  
a t  wnicn the population ‘ ncreased during 
1981-84. The la s t  component ( i . e . ,  3 - c ) ,  
represents courts where there is  not a 
" l i t i g a t i o n  exp lo s ion ,"  because f i l i n g s  did not 
increase a t  a ra te  equal to o r s ig n i f i c a n t ly  
d i f f e r e n t  from population increases. Therefore , 
the only "up-up" pattern which may moicate 
unusual increases in f i l i n g s  is  a " 3 - a '—wnere 
c u r t  f i l i n g s  increased s ig n i f i c a n t ly  over both 
periods.

The second major group o f  cou rts ,  which run 
counter to the “ up-up" pa tte rn , are those courts 
wnich exnib iteo s ig n i f ic a n t  Increases in f i l i n g s  
during 1978-81, but whose f i l i n g s  a c tu a l ly  
decreased du-ing the 1981-84 period ( i . e . ,  an 
"up-down" p a t te rn ) .  Courts that f a l l  in to  th is  
category are c le a r ly  "over tne hump," and no 
longer experiencing increases in the numoer o f  
c i v i l  su its .

Other miscellaneous patterns appear 
spo rad ica l ly  throughout the tab les .  Tnese can 
c le a r ly  be id en t i f ied  as e i th e r  supportive , or 
not supportive o f  the claim to a " l i t i g a t i o n  
exp lo s ion ,"  For example, some courts may not 
have experienced any s ig n i f ic an t  change in 
f i l i n g s  fo r  both time periods. On the other 
hand, f i l i n g s  in some courts went dour, during the 
1978-81 period , and have increased s ig n i f ic a n t ly  
during the l a t t e r  period . These s i tu a t io n s  w i l l  
be discussed as they occur in each o f  the tab le s .
Limitations on the data

The data presented on the fo l low ing tab les 
are the most accurate, r e l i a b l e ,  and 
comprehensive data yet brought to bear on the 
question o f  whether there is  a " l i t i g a t i o n  
explosion" 1n the . ta te  cou rts . This is a 
prel- ‘minary look a t  the top ic , however, and the 
reai.e- should consider the fo l low ing caveats when 
evaluating the ana ly s is—none o f  which are 
thought to a f f e c t  general conclusions that can be 
drawn from these tao le s : although tne oata are
representative from a l l  the s ta te s ,  tney do not 
include a l l  o f the courts and states in the 
country; due to Umiteo resources, P ro jec t  s t a f f  
were unable to complete the trend tab le  fo r  the 
missing years o r  id en t i fy  a l l  ju r i s d ic t io n a l  
changes in those courts over time; the data are 
only as current as 1984 and changes may nave 
occured during 1985; the data do nbt include many 
ether c iv i l  case types which may have Included 
d i f f e r e n t  trends during that time period ( e . g . , 
d ivorce, support/custody, adoption, e s ta te ,  c i v i l  
apoeals , and miscellaneous c i v i l  cases ) ; and the 
findings are re s t r ic ted  to the s ta te  courts on ly .
General findings and explanations

A care fu l examination o f  ava i lab le  data 
re la t in g  to con trac t ,  rea l property r ig h ts ,

and small claims cases from a rep resentative 
group o f  s ta te  courts provides no evidence to 
support the o ften c ited existence o f  a national 
" l i t i g a t i o n  explosion" in the state  t r i a l  courts 
during the 1981-84 time period.

There are some s ta te  courts that have 
cXpc. .chCad SigniTiwont HivfcoSeS Id toe ease 
types described throughout th is sec t ion , but the 
impact o f  that finding i s  reduced wnen one 
rea l i z e s  tnat these are the courts ii s tates that 
have a lso  experienced s ig n i f ic a n t  increases In 
tn e i r  to ta l  popu lations. Changes in the number 
o f  these f i l i n g s  are not a t t r ib u tab le  to  an 
increase in the propensity o f  tne average 
American to sue, but rather to a simple Increase 
in tne numbers o f  average Americans.

Tne f ind ings , however, car be extended one 
fu r tn e r  step . Not only is  the evidence missing 
to indicate- 2 s ig n i f ic an t  national rease in 
f i l i n g s  above the increase in popu lation , b . t  a 
c le a r  pattern emerges wnich genera l ly  supports 
the "up-down” model described e a r l i e r .  In a 
s iq n i f le a n t  number o f  s ta te  cou r ts ,  selected 
c i v i l  f i l i n g s  have decreased between the period 
1981-1984 (see the indiv idual tab les fo r  spec i f ic  
d e t a i l s ) .

I t  may be tha t there was a l i t i g a t i o n  
explosion that peaked around 1981. The evidence 
from these charts tends to support that 
observation . There were s ig n i f ic a n t  increases in 
f i l i n g s  between 1978-81, f a r  exceeding the 
increases in population. I r  fa c t ,  toe increases 
were so la rge ourinc 1978-81 , that despite the 
decreases that occurred during 1981-84, the 
percentage changes from 1978-04 are s t i l l  snowing 
moderate increases.

The oi ten c ited  myth o f  a continuing upwara 
trend c f  c i v i l  lawsuits in the s ta te  courts could 
r e s u l t  from several fa c to rs :  (1 )  in tensive media
focus on the enormous s ize  o f  the awards ir. a few 
selected and well pub lic ized c i v i l  cases; and (2 )  
increasea workload in the cou rts ,  not caused by 
an increase il l the rate  o f  c i v i l  lawsuits , but by 
more complex cases, and perhaps fewer resources 
ava i la b le  to the courts to hanale expected 
increases in f i l i n g s  which re su l t s  in ’ arger 
backlogs.

Add it iona l ly , there a re  a va r ie ty  o f  
po ten t ia l explanations fo r  the le ve l ing  uf f  or 
decreases in c i v i l  s u i ts :  (1 )  The public s
a t t i tu ae  toward lawsuits may be changing. People 
may be deterred from f i l i n g  as a re su lt  o f  
concerns about costs and c i v i l  l i t i c a t ' '  that is 
l i k e l y  to take y ea rs—except f o r  the more serious 
cases, i t  may not be worth the e f f o r t ;  ( 2 )  co r 
years people speculated that g reate r rumbers o f  

s resu lted in increased l i t i g a t i o n  to 
.. .e rpret those 'aws-- th is  testing o f new 

le g is la t io n  arid j  id ic ia l ru le s  may have run i t s  
course; and 13) F in a l ly ,  insurance companies and 
attorneys may be increasing th e i r  e f f ic ie n cy  in 
se t t l in g  c o n f l i c t  before cases reach the courts . 
Whatever the exp lanation , there is no evidence tn 
support the notion o f  a nationwide increase ir 
lawsuits in the state  t r i a '  courts between 
1931 -Sf



TABLE 32- Trend data for state courts that specifically reported tort, contract, and real property rights
case filings for 1976, 1901, and 1984.

Courts included in th is t a b le .
For inc lusion in th is  tab le ,  a cou rt  must 

have reported an Id e n t i f i a b le  t o r t ,  con trac t ,  and 
rea l property r igh ts  case load , separate from a l l  
o ther c i v i l  cases, in a t  l e a s t  two o f  the three 
ta rge t years . Five s tates reported t o r t ,  
c on trac t ,  and real property r igh ts  cases f o r  a l l  
the courts wnich had ju r i s d ic t i o n  over t o r t ,  
contract and rea l property r igh ts  cases in those 
s ta te s .  A to ta l  o f  37 statewide cou r ts ,  in 25 
s t a te s ,  reported data. Of the 37 c ou r ts ,  12 were 
general Ju r isd ic t io n  cou rts .
Compari son o f  aggregated f i l i n g s  over time.

Tne fo l low ing data ere from tne 29 courts in 
20 s tates that reported comparable data f o r  a l l  
three report ing yea rs ) These f igu re s  can be 
found on the bottom l i n e  o f  Table 32.

The increase in t o r t ,  c on t rac t ,  and rea l 
property r igh ts  f i l i n g s  between 1978-81 was 141, 
while the population f o r  the s ta te s  report ing 
these data increased by 3S. Between 1981-84, the 
population continued to grow another 3J , but the 
rew f i l i n g s  decreased by 4 i .  These aggregate 
f igures provide pre lim inary evidence fo r  the 
existence o f the "up-down" patt' .rn discussed 
e a r l i e r  in th is  section .

The "uo-cown" pattern described in the 
in troduction to tn is  section is  i l l u s t r a t e d  i r  
the aoove chart . Most o f  the courts report ing 
t o r t ,  con trac t ,  and rea l property r ig h ts  cases 
durirg 1978-81 experienced s ig n i f ic a n t  increases 
in th e i r  f i l i n g s .  During the 1981-84 period , 
however, the pattern reversed i t s e l f — the 
ma jo r ity  o f  courts reported decreases in f i l i n g s  
o f  these case types. Less than twenty-f ive 
percent o f  the courts report ing t c r t ,  c on trac t ,  
and rea l property r igh ts  cases during 1981-84

experienced increases in th e i r  f i l i n g s  a t a ra t?  
s ig n i f ic a n t l y  higher than increases in th e i r  
populations. These patte rns are more f i rm ly  
estab lished in the fo l low ing chart .

The cnart sbove d isp lays how a l l  o f  the 
courts which reported data during e i th e r  o f  the 
two periods f i t  in to  sp ec i f ic  ca tegor ies . The 
fo l low ing chart l in k s  the f i l i n g  patterns o f  
spec i f ic  courts across the two time periods to 
t e s t ,  more s p e c i f i c a l l y ,  the various patterns 
id en t i f i e d  e a r l i e r .
Comparison o f patterns amonn the c ou r ts .

Tne fo l low ing cnart expands on the previous 
one by l i s t i n g  and categor iz ing courts by the 
patterns they fo l lowed. Those patterns are 
explained in the In troduction to th is section 
( i . e . ,  P a r t  I I ) .  These are the patterns f o r  
those 29 courts in 20 s tates that reported 
comparable data f o r  a l l  three yea rs .  The (G) o r  
(L ) a f t e r  each court Indicates whether i t  i s  a 
general o r  l im ited J u r is d ic t io n  cou rt :

1.

2.

decreased durum aach o f the time per iods .
The fo l low ing chart d isp lays the number of 

courts rhose t o r t ,  c on trac t ,  and rea l property 
r igh ts  f i l i n g s  have increased or decreased durirg 
the two time periods: 3.

1978-81 1981-84
F i l in g s  increased 

s ig n i f ic a n t ly  more 
than the population: 19 7 4 .

No s ig n i f ic an t  d i f fe rence 
between tne change 
in population and f i l i n g s : 5 3

F i l in g s  did not Increase 
measureably du rng  
th is  period : 0 3

F i l in g s  increased a t a 
ra te  slower than the 
population: 0 2

5.

F i l in g s  decreased during 
th is  period: 5 22

6.

ComDarable data were 
not 3va i la c )e  fo r  
the period: 8 0

7.

"Uo-up" Pattern 
(no cavea ts ) : C iv i l  Court o f  NYC (L )
“ Down-up" Pattern
(no cavea ts ) : Alaska Superior Court (G)

hew Mexico Magistrate 
Court (L )

Oregon Jus t ice  Court (L )
"Up-up" Pattern 
(change in 181 - * 84 
f i l i n g s  was le ss  than 
'76-'81 increase
in f i l i n g s ) :  Nebraska County Court (L )
"Up-up" Pattern 
(change in ‘ 81 - '84 
population exceeds 
o r approximates 
change in '81 - '84
f i l i n g s ) :  Hawaii C i rcu it  Court (G)

Hawaii D i s t r i c t  Court (L ) 
Delaware Just ice  o f  the 
Peace (L )

"Jp-no s ig n i f ic an t
change": Delaware Court o f  Coimion 

P leas IL )
"No s ig n i f ic an t  cnange 
-  no s ig n i f ic an t
change": Delaware SuDerior Court (G)
"Up-down"
Patte rn : Alabama D i s t r c t  Court (G ) 

Arkansas Chancery and Probate 
Court !G)

Colorado D is t r ic t . Court (G) 
Colorado County Court ( I )  
Indiana County Court (L ) 
Indiana Municipal Court o f  
Marion County (L)

Kentucky D i s t r i c t  Court (L ) 
Maine D i s t r i c t  Court (L )
North Caro lina Superior 
Court (G)

North Caro lina D i s t r i c t  
Court (L )

Clilo Municipal Court (L)
Ohio County Court (L)



TABLE 32: Trend data for state courts that specifically reported tort, contract, and real property rights
case filings for 1978, 1981, and 1984. (continued)

Pennsylvania D i s t r i c t  Just ice 
Court (L )

Tennessee C i rcu i t  Court and 
Chancery ( L)

8. "No s ig n i f ic an t
change-down": Oregon d i s t r i c t  Court ( I )

Rhode Is land D i s t r i c t  
Court (L )

Washington Superior Court (G)
9. "Down-down" Pattern :

D i s t r i c t  o f  Columbia 
Superior Court (G)

Colorado Water Court (G)

f i " n g s  have continued to increase s ig n i f i c a n t l y  
more than the population over the two time 
periods studied in th is  Report. Three addit iona l 
courts fo l lowed the "down-up” pattern with 
s ig n i f ic a n t  increases reported during 1981-84. 
Another fou r courts experienced increases in 
f i l i n g s  between 1981-S4, but the increases were 
e i th e r  le s s  tha?i o r  not s ig n i f i c a n t l y  d i f f e r e n t  
from population increases during that same time 
per iod , o r  the increases were le s s  than the 
increases reported during the 1978-C1 period.
The remaining 18 courts snowed no evidence o f  a 
" l i t i g a t i o n  explosion" durirg  1981-84, and 17 o f 
those courts experienced a decrease in f i l i n g s  
during that period .

Of the courts studied 1n Table 32, the C iv i l  
Court o f  New York City i s  the only court whose



TABLE 32: Trend data for state courts that specifically reported tort, contract, and real property rtqnts
case filings for 1978, 1981, and 1984.

Percent change 
1978-1981 

ropu-
la t io n  F i l ing sSta te  and court t i t l e  _______

COMPLETE STATE DATA.
Exclusive court ju r i s d ic t i o n :

j u r i s ­
d ic t ion  1978

F i l io g s
Percent chance 

1981-1984
Percent cnange 

1976-1984
19ei 1984

ropu- ropu-
la t io n  F i l in a s  lo t io n  F i l ing s

D i s t r i c t  o f  Columbia:
Superior Court   G

Kansas:
D i s t r i c t  Court  G

121,931 
MC

Mot exc lusive cou rt  J u r is d ic t i o n :

108,426 96,975
54,005 57 ,140

Colorado (ST'TE TOTAL)
D i s t r ic t  Court  G
Mater Court ..................... G
County Court ................... L

Hawaii (STATE TOTAL)
C i rcu i t  C o u r t ................. G
01 s t r i c t  Court  L

North Caro l ina :
Superior C o u r t  G
D i s t r i c t  Court  L

INCOMPLETE STATE DATA:
Alabama:

D i s t r i c t  Court  L
Alaska:

Superior Court  G
Arkansas:

Chancery and Probate
Court .................................G

Delaware:
Superior Court  G
Court o f  Common Plees L 
Justice o f  the °eace ,L

Indiana:
Municipal Court Marion
r ounty .............................,L

T aunty Court ................... L
Kentucky:

D i s t r i c t  Court  L
Maine:

D i s t r i c t  Court  L
Minnesota:

County Court ................... L
Montana:

D i s t r i c t  Court . . . . . , . G  
Nebraska:

County Court ................... L
Municipal C o u r t .............L

New Hampshire:
D i s t r i c t  Court  L

Hew Mexico:
Magistrate Court  L
B e rn a l i l i e  County 
Metropolitan Court -,L 

New Tor*.:
C iv i l  Court o f  New
York City ........................L

Court o f  Claims  L
Ohio:

Municipal C r u r t .............L
County Court ................... L

79,480 
22,561 
2,868 

54 , 051
12,2041 
2 ,786 ’ 
9,418

105,028
36,168
2,321

66.539

99,205 
32,032 
1 .688 

65,485
17,379* 17,960*
2,830* 3,992*

13 ,549 13,968

-65

75
75
75
75
65
65
65

-115

325
605

-195
235
425*
375*
445

-15
25

75
75
75
75
65
65
65

-115
65

-65
-121
-235
-25
35*
45*
35

-75

145 
145 
145 
145
125
125
125

-205

2 55 
425 

-415 
215
475*
435*
485

54,738 65,856 58,118 4 i 20S 45 -125 71 65
11,541 13,756 12,482 4", 19S 45 -95 75 85
42,197 52,100 45,636 45 21S 45 -125 75 65

40,130 55,818 51,805 25 39S 25 -75 45 295
2,683 2,312 3,107 -14* 215 345 255 i 65

6 ,642 7,545 5.T51 25 14S 25 -325 55 -225
2,457 2,522 2,520 05 35 35 05 35 35
2,898 3.74C 3.755 OS c9S 31 05 35 305

15,844 20,028 2C.806 OS 265 35 45 35 315

8,901 14,354 10,131 OS 615 15 -295 15 145
3,550* 5,573* 3,664* OS 57?* 15 -345' 15 35*

48,808 57,627 56,359 IS 185 25 -25 35 155
17,751* 20,072 16,146 2% 135* 25 -205 45 -95*

NC 28,014 21 ,£02 — — noL./0 -225 — —

NC 7,764 6 ,492 — — 45 -165 — —

9,236 11,128 13,027 IS 2GS 25 ■JOmi « 415
NC 17,781 17 ,712 — — 25 05 — —

IIC 10,382 9,815 — — 45 -55 — —

14.276 14,117 18,306 o« - IS 75 305 145 285
NC 8,290 9,744 — — 75 185 — —

130,131 151.159 195,153 - iS lb*. 15 295 05 5C5
NC 1,330 1,578 -- — 15 265 — —

241,951' 250,068* 221,523* 05 75* 05 -155* 05 -85*5 ,854 ' 11,302* 9,542' OS 935' 05 -165' 05 635'



TABLE 32: Trend data for state courts that specifically reported tort, contract, and real property rights
case filings for 1978, 1901, and 1984. (continued)

Percent change Percent change Percent cuanqe
FW nqs 1978-1981 1981--1984 1976--1984

Ju ris - Popu­ Popu­ Popu­State and court t i t l e  d ic t ion  1978 1981 1984 la t io n F i l in a s la t io n F i l in g s la t ion F l l in q s
INCOMPLETE STATE DATA (continued):

Oregon:
D i s t r i c t  Court ..............L 31,600 33,862 24,518 6J 71 11 -281 71 -22%Jus t ice  C o u r t ................ L 1,102* 942* 1 ,336* 61 -151* 11 421* 71 2)1*Pennsylvania:
D i s t r i c t  Just ice
Court ................................ L 163,556 188,199<* 183,143 01 151 01 -31 <* 01 121

Rhode Is land :
D i s t r i c t  Court .............. L 22,394 23,689 18,759 01 61 11 -211 11 -161

Tennessee:
C i rcu i t  Court and
Chancery C o u r t ............G 20,561 23,442 21 ,5GF 31 141 21 - B l 61

Texas:
0,' s t r i c t  Court ..............G NC 68,451 85,873 — — 81 251 . .

Washington:
Superior Court ..............G 32 ,029 34,922 33,140 91 91 31 -51 121 31

Tota ls  fo r  29 courts in 20
states report ing comparabl )
data f o r  a l )  three years 1 , 090,707 1 ,239 ,120 1 ,185 ,666 31 141 31 -41 51 91

G » General ju r i s d ic t i o n  court 
L = Limited ju r i s d ic t i o n  court 
NC '• Data are not comparable with o ther years , 
d * The number o f  d ispos i t ions  was the only data 

element provided that year .
- -  * Data element i s  not app l icab le .
Data are not complete:

Hawaii-C ircuit Court—Data do not include 
"unreported cases ."

Indiona—County Court—Data do not include 
“ o ther"  cases o r  "redocketed c i v i l "  cases.

Maine—D i s t r i c t  Court—Due to implementation 
o f  a new report ing system, data are missing 
from two lo ca t ions .

Maryland—C ircu it  Court—Data do not include 
"unreported cases."

Ohio—Municipal Court and County Court—Data 
do not include cases c la s s i f i e o  as 
miscellaneous c i v i l .

Oregon—ju s t i c e  Court—Not a l l  courts 
reported data.



TABLE 33: Trend data for state courts that specifically reported small claims case filings for 1976, 1981,
and 1984.

Courts incluoeo in tn is t a o ie :
r o r  inc lusion 1n tn is  t a o le ,  a court must 

nave reported an Id e n t i f i a b le  sraa)1 claims 
case load, separate from a l l  o tner t 1v i l  cases, In 
a t le a s t  two o f  the three targeted years . 
Twenty-nine s tates reported small claims cases 
f o r  a l l  the courts wnich had ju r i s d ic t i o n  over 
small claims cases 1n those s ta te s . A to ta l  o f  
39 statewide cou rts ,  in 33 s ta te s ,  reported 
data. Of the 39 cou r ts ,  11 were general 
Ju r isd ic t io n  courts .
Comparison o f  aggregated f lU n a s  ove> time:

The fo l low ing data are from tne 29 cou rts ,  In 
25 s ta te s , that reported comparable data f o r  a l l  
three report ing yea rs . These f igu res can be 
found on the bottom l in e  o f  Table 33.

The Increase 1r small c.alms f i l i n g s  between 
1978-81 was 185. as the population f o r  that same 
period rose only 25. The period between 1981-84 
again provides 6 d i f f e r e n t  p ic tu re . During th is  
second period , the population continued to 
Increase at a rate  o f  21 fc r  those states 
report ing these data, y e t  small claims f i l i n g s  
decreasea by 65. These aggregate f igu res  teno to 
support the "up-down" pattern discussed 1n the 
in troduction to th is  section .
Comoarison o f  courts whose f i l i n g s  increased or
oecreased dun'na eacn o f the time periods.

The fo l low ing chart d isp lays the numoer o f
courts whose small claims f i l i n g s  have Increased
o r  decreased during the two time pe r iods :

1978-81 1981-84
F i l in g s  increased

s ig n i f i c a n t l y  more
tnan the populat ion : 21 6

No s ig n i f ic an t  d i f fe rence
between the changes
in population and f i l i n g s : 6 10

F i l in g s  did not increose
measureably during
th is  'a r io d : 0 1

F i l in g s  increased a t a
rate  slower than the
population: 0 1

F i l in g s  decreasec during
th is  period: 3 19

Comparable data were
nut ava i lab le  fo r
tne period: 9 2

During the period 1978-81, the majo r ity  o f  
courts experienced s ig n i f ic a n t  increases 1 r. small 
claims f i l i n g s ;  however, tha t pattern was 
reversed during tne fo l low ing three years when 
most o f  the courts report ing data experienced 
decreases in small claims f i l i n g s .  Small claims 
data f i t  the “ up-down" pattern described in the 
introduction to th is  sec t ion o f  the Annual Report .

The cnart above d isp lays how a l l  o f  the 
courts which reported aata during e i th e r  o f  the

two periods f i t  Into sp ec i f ic  ca tegor ies . The 
fo l low ing chart  l in ks  the f i l i n g  patterns o f  
spec i f ic  courts across tne two time periods to 
t e s t ,  more e x p l i c i t l y ,  the various patterns 
id en t i f i e d  e a r l i e r .
Comparison o f  patterns anono the cou r ts .

Tne fo l low ing cnart expands on the previous 
one by l i s t i n g  and categor iz ing courts by the 
patterns tney fo l low . These are the patterns f o r  
those 29 cou rts , in 25 s ta te s ,  that reported 
comparable data fo r  a l l  three yea rs :

1.

2.

3.

o.

"Up-up" Pattern 
(no cavea ts ) :

"No s ig n i f ic an t  
changc-up":

North Dakota County Court (L ) 
Rhode Is land D i s t r i c t  
Court (L )

New Jersey Superior Court (G)
“ Up-up" Pattern : 
(change In '81- '84 
f i l i n g s  was less 
than 78-'81 
Increase in 
f i l i n g s ) ;

4.

Colorado County Court (L) 
Hawaii D i s t r i c t  Court ( I )  
I l l i n o i s  C i rcu it  Court (G) 
Maine D i s t r i c t  Court (L) 
Missouri C i rcu it  Court (G) 
Vermont D i s t r i c t  Court ( I )

"Up-up" Pattern 
(change 1n 'SI- ‘ 84 
population exceeds 
o r  approximates 
change in ' 81 - '8 4
f i l i n g s ) :  Alaska D i s t r i c t  Court (L)

Hew Hampshire D i s t r i c t  
Court ( I )

“ Down-up" Pattern 
(Change in ‘ 81-'04 
population exceeds 
o r  approximates 
change m  '81- '64
f i l i n y s ) :  D i s t r i c t  o f  Columbia

Superior Court (G)
New York D i s t r i c t  Court 
and City Court (L l

“ No s ig n i f ic a n t  cnange 
- Ho s ia n i f i c a n t
change'1

7. "Up-down" 
Patte rn :

Idaho D i s t r i c t  Court (L) 
Ohio Municipal Court (L )

C a l i fo rn ia  Municipal 
Court (L)

Indiana Superior Court 
and C cu lt  Court (G) 

Indian County Court (L) 
Kansa. d i s t r i c t  Court (C.( 
Kent' y D i s t r i c t  Court (L) 
Nebr- o County Court ( l J 
New Hi :pshire Municipal 
Court (L )

North Caro lina D i s t r i c t  
Court (L )

Ohio County Court (L)



TABLE 33: Trend data for state courts that specifically reported small claims case filings for 1978, 1981,
and 1984. (continued)

Oreor i D i s t r i c t  Court (L) 
Pev isy ivan la -Ph i lade lph ia  
MunSsipeJ Court (L )

8. "No s ig n i f ic an t
change-down":

C a l i fo rn ia  Just ice  Court (L ) 
Iowa D i s t r i c t  Court (G)

9. "Down-down" Patte rn :
Alabama D i s t r i c t  Court (L)

Only two courts had s ig n i f i c a n t  and 
continuous Increases in small claims f i l i n g s

during both 1978-81 an' 1981-84. In add it ion , 
the New Jersey Super' Court experienced a 
s ig n i f ic a n t  increase ouring 1981-84, Ten other 
courts a lso  reported increases in th e i r  small 
claims f i l i n g s ,  but the increases were e i th e r  
s ig n i f i c a n t l y  le s s  than the e a r l i e r  increase 
during 1978 -E l , o r were le s s  than or approximated 
the population change f ' i r  tha t same period which 
would Indicate no " l i t i g a t i o n  exp los ion ” a t  a l l .  
Eleven courts f i t  the “ up-down“ pa t te rn , and 
another three courts a lso  experienced decreases 
in small claims f i l i n g s  during 1981-34.



TABLE 33: Trend data for state courts that specifically reported small claims case filings for 1978, 1981 ,
and 1984.

F i l in a s
Percent change 

1978-1981
Percent

1981-
cnange■1984 Percent cnange 

1978-1984'
:ate and court t i t l e

J e
d ic t ion  1978 1981 1984 «'Opu-

la t io n F i l ing s
ropu-
la t io n F i l Inq s

copu­
la t io n F l l i n q

JMPLETE STATE DATA:
Etc lus ive court Ju r isd ic t io n
Alaoama:

D i s t r i c t  Court .............. L 95,928 91 ,550 76,694 21 -51 21 -161 41 -201Alaska:
D i s t r i c t  Court . 7,9481 10,1431 10 ,735 ’ 31 281’ 211 61 ’ 251 35l1Colorado:
County Court . . . ............L 10,294 13,683 16.460 71 331 71 201 M l 601Connecticut:
Superior Court . ............G NC 90,447 73,096 . . 11 -191

D i s t r i c t  o f  Columbia: 
Superior Court ..............G 32,797 24,490 25,323 -61 -251 -11 31 -71 - 2 3 .

F lo r id a :
County Court . . . NC 172,208 163,171 81 -51

Hawaii:
D i s t r i c t  Court . 1,313 3,355 5 ,388 61 1561 61 611 121 3101

Idaho:
D i s t r i c t  Court . 13 ,504 14.217 14,174 51 51 41 0? 101 51

I l l i n o i s :
C ircu it  Court . . 175,454 205,055 217,641 01 171 0? 61 11 241

Iowa:
D i s t r i c t  Court . ............G 72,054 75,258 71,666 -11 41 01 -51 01 - IS

Kansas:
D i s t r i c t  Court . 10,670 14,707 14,229 21 381 21 -31 51 33%

Kentucky:
D i s t r i c t  Court . 27,585 34,550 28,525 11 251 2? -171 31 31

Maine:
D i s t r i c t  Court . 14 ,350 21,053 22,718 21 471 21 81 4% 581

Minnesota:
County Court . . . NC 99,420 90,271 . . „ 21 -91

Missouri:
C i rcu i t  C'jurt . . 17 ,745 15,110 15 ,106 11 371 11 191 3% 631

New Jersey :
Superior Court . 40 ,535 42,012 51,137 11 41 11 221 21 261

North Caro lina : 
D i s t r i c t  Court . ............L 171,612 226,604 194,321 41 321 41 -141 71 131

North Dakcta:
County Court ___ i 5,396 6,446 6,523 11 19? 4? 321 51 58?

Oklanoma:
D i s t r i c t  Court 77,790 NC 85,181 „ mmm „ 131 9%

Pennsylvania: 
Phi lade lphi a 
Municipal Court ..........L 26 ,043 29,328 46,253 01 131 01 -101 0? IS

Rhode Is land :
D i s t r i c t  Court . . 6,802 8 ,383 12,087 01 22? I t 441 I t 78 i

South Dakota:
C i rcu i t  Court . . . , . ,G NC 17,999 19,259 „ 41 71

Vermont:
D i s t r i c t  Court . . 6 ,252 7,978 8,952 41 281 31 121 61 431

Washington:
D i s t r i c t  Court . . 1 21 .456 26,706 NC 91 241

Wisconsin:
C’ r c u i t  Court . . . , , . . .  G NC 173,220 168,563 __ . . IS -31 . . .

Not exc lusive court J u r is d ic t i o n :
C a l i fo rn ia  (STATE TOTAL) 453,662 561,408 512,804 61 241 61 -91 121 131

Just ice  C o u r t ................ L 32,128 35,477 30,225 61 101 61 -151 121 -61
Municipal Court ............L 421,534 526,431 482,579 61 251 61 -8% 121 141



TABLE 33: Trend data for state courts that specifically reported small claims case filings for 1978, 1981,
and 1984. (continued)

Percent change Percent change Percent cnangeF i l in a s 1978-■1981 1981 --1984 1978-■1984
J u r i s - Popu- Popu- Popu-apH rC'J*"t ! 197S lOOl 1284 1 . * 4 . .  • W «• • VII r n  i . . .  • i i i nyj i o uiufi F i l  illus 1 a l iun r i i  ing:.

Indiana: (STATE TOTAL) NC 172,013* 156,705* „ __ 15 -95*Superior Court
and C i rcu it  Court . . . u 29,662* 44,593* 35,042* OI 5051 15 -215* 15 185*Sma'. i Claims Court
•>f Marion County . . . . L NC 49,899 54,380 . . • • 15 95 __

v-ounty C o u r t .................. L 66,011* 77,521* 67,283* 05 175* 15 -135* l i 25*
New Hampshire (STATE TOTAL) 22 ,616 28,246 29,513 55 245 45 45 95 295D i s t r i c t  C o u r t ..............L 22,114 27 ,408 28,993 55 245 45 65 95 315Municipal C o u r t ............L 702 836 520 55 195 45 -385 95 -265
Ohio (STATF TOTAL) 90,615 94,324 93,817 05 45 05 -15 05 45Municipal C o u r t ............L 77.671 80,254 82,155 OS 35 05 25 05 65County Court .............. , . L 12 ,944 14,070 11,662 05 9? 05 -15 05 -105

INCOMPLETE STATE DATA:
Nebraska:

County C o u r t .................. L 10,033 12,561 11,613 15 255 25 -85 35 165New York:
C iv i l  Court o f  NYC . . ,L NC 59,728 52,065 __ __ IS -155 __
D i s t r i c t  Court and
City Court .....................L 44,176 43 ,822 47,837 -15 -15 15 95 Oi 85Oregon:

D i s t r i c t  C o u r t ..............L 43 ,422 54,457 37,548 65 255 15 -315 75 -145
Utah:

C i rcu i t  C o u r t ................ L NC 27,888 31,467 95 135
" “

Tota ls  f o r  29 col ts 1n 25
s tates report ing comparable
data f o r  a l l  three yea rs :  1 ,490 ,699 1 ,762 ,364 1 ,659 ,439 25 185 25 -65 45 115

G « General j u r i s d .  t ion court 
L u Limited ju r i s d ic t i o n  court 
NC = Data are not comparable with o ther years 
- -  = Data element is  not app licab le
‘•Data are incomplete:

Alaska—D is t r i c t  Court—Data do not include 
cases from low volume courts .

Indiana—Superior Court and C i rcu i t  Court, 
County Court—Data do not Include cases 
c la s s i f i e d  as " o t h e r . "

nt



TABLE 34: Trend data for state courts that specifically reported tort case filings for 197B, i981, and 1984.

Cqurts_1ncluded_in th is  t a b le :
T o r  In c lu s io fT ' fn  th is  tab le ,  a court must 

have reported an Id en t i f i a b le  t o r t  case load, 
separate from a l l  o ther c i v i l  cases, 1n a t  l e a s t  
two o f  the three targeted yea rs ,  f i v e  s tates 
reported t o r t  f i l i n g s  f o r  a l l  the courts which 
had ju r i s d ic t i o n  over t o r t s  in those s ta te s .  A 
to ta l  o f  21 statewide cou rts ,  in 17 s ta te s ,  
reported data. Of the 21 cou rts ,  17 were general 
j u r i s d ic t i o n  courts .
Comparison o f  aggregated f i l i n g s  over t ime:

The fo l low ing data are from the 17 courts in 
13 s tates that reported comparable data f o r  a l l  
tnree report ing yea rs . These f igu res  can be 
found on the bottom l i n e  o f  Table 34.

The increase in t o r t  case f i l i n g s  between 
1978-81 was only 21, while the population f o r  
those s ta tes grew 45 during the same time 
period. P’ tween 1981-84 the population grew 
another 41 while t o r t  f i l i n g s  Increased by 71. 
f o r  the e n t i re  period 1978-64 t o t a l  t o r t  f i l i n g s  
increased 95, however, the population a lso  
increased by 85. This is  the one case type, o f  
those studied in th is  sec t ion , where the 
aggregate number o f  cases increased over both 
time periods evaluated. This does not q u a l i fy  as 
a " l i t i g a t i o n  exp los ion" , however, since the 
population Increased a t  approximately the same 
rate  as did the t o r t  f i l i n g s .
Comparison o f  courts whose f i l i n g s  increased o r
decreased during eacn o f the time periods .

The fo l low ing cnart disp lays tne number o f  
courts whose t o r t  f i l i n g s  have increased Dr 
decreased during the two time oer iods :

1978-81 1981I-84
F i l in g s  In c re a s e  

s ig n i f i c a n t l y  more 
than the population: 8 S

Ho s ig n i f ic an t  d i f fe rence  
between the changes 
ir. population and f i l i n g s : 5 c

F i l in g s  increased a t a 
ra te  slower than the 
populat ion : 1 1

F i l in g s  decreased during 
th is  period: S 8

Comparable data were 
not ava i la b le  fo r  
the period: u 2

Although the aggregate f i l i n g s  ’ 'eased 
somewhat over the years studied i r  le 34, the 
above chart Indicates that, t o r t  v i . mgs Increased 
s ig n i f ic a n t ly  in le s s  than hEl~' o f  the courts 
report ing data in th is  tab le . During the period 
i9 8 ’ -64 , only one-tn ird  o f  the courts report ing 
data f . - i  \ s ig n i f ic an t  increase in t o r t  
f i l i n . s —more courts experienced decreases than 
s ig n i f ic an t  increases in so r t  f i l i n g s  during 
1981-84. The chart above d isp lays how a l l  o f  the 
courts which reported data during e i th e r  o f  the 
two periods f i t  in to sp e c i f ic  ca tegor ies . The 
fo l low ing chart l in k s  the f i l i n g  patterns o f

s o e c i f ic  courts across the two time oer iods . to 
te s t  more e x p l i c i t e d ly ,  the various patterns 
Id en t i f i e d  e a r l i e r .
Comparison o f  patterns among the c ou r ts .

The fo l low ing chart expands on tne previous 
chart by l i s t i n g  and ca tego r i r ing  courts by the 
patterns they fo l lowed . These patterns are 
explained ir, the in troduc tion  to th is  section 
( I . e . ,  Pa rt I I ) .  These are the patterns f o r  
those 17 courts that reported comparable dav f o r  
a l l  three yea rs .  The (G) and ’ L ) a f t e r  ead 
court ind icates whether i t  i s  a general or 
l im ited  ju r i s d ic t i o n  cou rt .

1. "Down-up" Pattern
(no cavea ts ) :  Alaska Superio r Court (G)

C a l i f o rn ia  Superio r Court (G) 
F lo r id a  C i r c u i t  Cour* (G)

2 . "Up-up" Pa tte rn :
(change 1n '81 - ‘ 84) 
f i l i n g s  was less 
than '78-'81 Increase
1n f i l i n g s ) :  Hawaii C i r c u i t  Court (G)

Washington Superior Court (G)
3 . “ Up-up" Pattern 

(change in *81 - '84  
population exceeds 
o r  approximates 
change in ‘ 81 - '84
f i l i n g s ) :  Alaska D i s t r i c t  Court (L!

4 . "Down-up" Pattern 
(Change in 18 1 - ’ 84 
population exceeds 
o r approximates 
change in '81 ‘ 84
f i l i n g s ) :  North Dakota D i s t r i c t

Court (G)
5. “ No s ig n i f ic an t  change 

- no s ig n i f ic an t
change" Ohio Court o f  Coranon

Pleas (G)
Maine Super io r Court (G)

6 . "Up-downH
Patte rn : Colorado D i s t r i c t  Court (G)

Hawaii D i s t r i c t  Court (L ) 
Kansas D i s t r i c t  Court (G)
New York Supreme Court 
and County Court (G|

Ohio County Court ( L )
Ohio Municipal Court (L ) 
Tennessee C i r c u i t  Court 
and Chancery Court (G)

7. “No s ig n i f ic an t
chance-down": Icano D i s t r i c t  Court (G)

Of the courts report ing comoarable data fo r  
a l l  three yea rs ,  none experienced s ig r i f i c a n t  
increases during both 1978-31 and 1981-84. Three 
add it iona l courts reported decreases ouring tne 
f i r s t  period but s ig n i f ic an t  increases in the 
1981-84 period. These three cou r ts ,  however, are 
in s tates that a lso  experienced some o f  the



TABLE 34: Trend data for state courts that specifically reported tort case filings for 1978, 1981, and
1984. (continued)

l a rg e s t  increases in population ( i . e . ,  Alaska, 
C a l i f o r n ia ,  and Hawaii) .

The la rg e s t  numerical increase in t o r t  
f i l i n g s  between 1901-84 is  In the C a l i f o rn ia  
Super io r Court ( i . e . ,  an increase o f  over 16,000 
cases ) . This increase , almost s ing le  handedly, 
accounts f o r  the e n t i re  increase in the aggregate 
f igu res between 1981-84. Between the years 
1978-84 however, the Increase 1n the ra te  o f  
f i l i n g s  was 125, but was matched by a 125 
increase in the population.

In ado.'tion to the f a c t  that most states 
which have la rge increases in f i l i n g s  a lso  have 
tho la rg o s t  increases in popu la tion , and 
the re fo re  do not q u a l i fy  as being espec ia l ly  
l i t i g i o u s ,  another e ight courts reported 
decreases 1n f i l i n g s ,  and two other state courts 
reported no s ig n i f ic a n t  change in th e i r  f i l i n g s  
over both periods studied. Although t o r t  f i l i n g s  
do not f i t  the "up-down" pattern as strong ly as 
do other case types , ne ithe r  do they provide any 
evidence o f  an i n : ,'eased propensity o f  the 
American public to sue.



TABLE 34: Trend data for state courts that specifically reported tort case filings for 1976, 1981, and 1984.

F i l inas
Percent change 

1978-1981
Percent cnange 

1981-1984
Percent change 

1978-1984
o ‘ S-

C f »*niirf i^ f  1 e Inn 1978 1991 190/! Popu-
i F i ' ing:

Popu-
in * ;* . .  r n ; . M.

Popu-
•-----*•»• • • • •‘•3*

COMPLETE STATE DATA:
Exclusive court J u r is d ic t i o n :
Kansas— D is t r ic t  Court . .G 
Idaho—D i s t r i c t  Court . . .G

3 ,249
1 ,728 ’

4,517
1,744*

4 ,0 3 3  
1 ,729*

22
52

392
12*

22 -112 
42 -12*

52 242 
102 02*

Not exc lus ive court J u r is d ic t i o n :
Alaska (STATE TOTAL) 1 ,356 ’ 1,428* 1 , 8 8 5 ’ 35 65* 215 315* 255 395*

Superior Court ............ .G 921 886 1 ,305 35 -45 215 475 255 425
D i s t r i c t  C o u r t ............ 435* 552* 580* 35 275* 215 55* 255 335*

Hawaii (STATE TOTAL) 2,032* 2,505* 2,304* 65 235* 65 -85* 125 135*
C i rcu it  Court .............. 1,155* 1,468* 1 ,611* 65 275* 55 105* 125 395*
D i s t r i c t  C o u r t ............ 877 1,037 693 65 185 65 -335 125 -215

Ohio (STATE TOTAL) 39,645 41,603 26,171 05 55 05 -135 05 -95
Court o f  Common Pleas G 21,587 21,906 22 ,149 05 15 05 15 05 35
County Court ................ .L 127 705 519 05 4555 OS -265 05 3095
Municipal Court ......... 17,931 18,992 13 ,503 05 65 05 -295 05 -256

INCOMPLETE STATE DATA: 
C a l i f o rn ia :

Superior Court ............ 86 ,729 80,970 97 ,068 65 -76 65 205 125 125
Colorado:

D i s t r i c t  Court and 
'enver Superior
.o u r t  ..............................

- r io a :
3,481 5,089 4 ,1 99 75 465 75 -175 145 215

C i rcu i t  C o u r t ..............
Maine:

21,761* 21,063* 26,8151 125 -35* 85 275* 205 235*
Superior Court ............

Maryland:
.G 1,803 1,914 2 ,0 83 25 65

35*
25 95 45 165

C i rcu it  Court .............. 7,902* 8.125* NC 15 — — — —
Montana:

D i s t r i c t  Court . . . . . . .G NC 1,465 1 ,519 — — 45 46 — —
New York:

Supreme Court and
County Court .............. 35,684 39,234 37 ,847 -15 105 15 -45 05 6%

Nortr. Dakota:
D i s t r i c t  Court ............ ,G 732 516 550 15 -305 45 76 55 -25*

Tennessee:
C i rcu it  Ccurt, Chancery 
Court (Law and Equity
Court in 1978 and
1981) .............................. 10,457 12,046 11 ,775 35 155 25 -25 66 12%

Texas:
D i s t r i c t  Court ............ G NC 28,698 34 ,224 — — 85 195 — —

Utah:
C i s t r i c t  Court ............ 872 775 NC 115 -115 — — — —

Washington:
Superior Court ............ 6 ,882 7,919 8 ,9 97 95 165 35 146 125 31 *

Tota ls  f o r  17 courts in la  
s ta tes  report ing comparable
cata f o r  a l l  tnree years 215,539 220,556 235 ,456 42 22 42 72 32 92

(j -  General ju r i s d ic t io n  court 
L = Limited ju - i s d ic t i o n  court 
NC = Data are not comparable with o ther years 
—  = 9ata elements are inapp licab le
’ Data are incomplete:

A laska—D is t r i c t  Court—Data do not include 
low volume courts .

F Io r i c a—-C ircu it  Court- t'ata do not include 
p ro fess iona l t o r t  case;,

Hawaii—C i rcu it  Court—Some t o r t  cases are 
included in t r an s fe r s .

Idaho— D i s t r i c t  Court— Some to r t s  are 
included 1n the unc la s s i f ie d  category. 

Maryland—C ircu i t  Court—Data do not incluoe 
"unreported cases ."



TABLE 35: Treno data for state courts that specifically reported contract case filings t c 1978, 1981, and
1984.

Courts included in th is  t a b le :
For inc lusion in tn is  tab le ,  a court must 

have reported an id e n t i f i a b le  con tract caseload, 
separate from a l l  o ther c i v i l  cases, in a t  leas t 
two o f  the three targeted years . Two o f  the 
s ta te s  reported contract f i l i n g s  f o r  a l l  the 
courts  which had Ju r isd ic t io n  over contract cases 
in  those s tates . A to ta l  o f  15 statewide 
cou r t s ,  in  13 s ta te s ,  reported data. Of the 15 
cou r t s ,  11 were general ju r i s d ic t i o n  cou rts .
Comparison o f  aggregated f i l i n g s  over time:

The fo l lowing data are from tne 11 courts in 
10 s tates that reported comparable data f o r  a l l  
three reporting years . These f igu res  can be 
found on the bottom l in e  o f  Table 35.

The increase in contract case f i l i n g s  between 
1978-81 was 145, while the population f o r  those 
s ta te s  grew 55 during the same period. Between 
1981 -84 , the population grew another 45 , however, 
new contract f i l i n g s  decreased by 155— a c lea r  
reve rsa l in the e a r l i e r  trend o f  caseload 
expansion. For the e n t i re  period 1978-84, tota l 
con trac t f i l i n g s  decreased 45 while the 
population increased 95. These aggregate data 
support the "up-down” pattern f o r  contract 
f i l i n g s .
Comparisor o f  courts whose f i l i n g s  increased or 
decreased during each o f the time periods.

The fr ! low ing cnart d isp lays the number o f 
c ou rts  whose contract f i l i n g s  have increased or 
decreased during the two time periods :
__________________________________ 1978-81 1981-84
F i l i n g s  Increased 

s ig n i f ic a n t l y  more
than the population : 7 2

No s ig n i f ic a n t  d i f fe rence 
between change in
population and f i l i n g s :  1 1

F i l in g s  increased a t  a 
ra te  slower than the 
populat ion :

F i l i n g s  decreased during 
t h i s  period:

Comparable data were 
not ava i lab le  f o r  
the period:

2

10

increases in f i l i n g s ,  wnile th is  trend reversed 
I t s e l f  during the period 1981-84 when most courts 
experienced decreases in th e i r  f i l i n g s  o f 
con tract  cases. The F lo r id a  C i rcu it  Court and 
the Texas D i s t r i c t  Court were the two courts that 
experienced s ig n l fc an t  Increases 1n th e i r  case 
f i l i n g s ,  y e t  they a lso  recorded tne la rgest 
increases In population f o r  those courts that 
reported data during 1981-84. The chart above 
d isp lays how a l l  o f  the courts which reported 
data during e i th e r  o f  tne two periods f i t  into 
s p e d f i c  ca tego r ies . The fo l low ing chart l inks 
the f i . i n g  patterns o f  sp ec i f ic  courts across the 
two time periods to t e s t ,  more s p e c i f i c a l l y ,  the 
various patterns id en t i f i e d  e a r l i e r .
Comparison o f  patterns among the cou rts .

The fo l low ing chart expands on trie previous 
.one by l i s t i n g  and categor iz ing courts by the 
patterns they fo l lowed. These patterns "are 
explained in the in troduction to th is  section 
( i . e . ,  P a r t  I I ) .  These are the patterns fo r  
those 11 courts tha t reported comparable data fo r  
a l l  three yea rs .  The (G) o r  (L ) a f t e r  each court 
In d ic a t f ,  whether i t  is  a general o r  limited 
J u r is d ic t io n  cou rt :

1. "L'p-up” Pattern
(no cavea ts ) : F lo r id a  C i rcu it  Court (G)

2. "Up-up” Pattern 
(change in '81 - '84  
popu1 a ti o: exceeds 
o r  approxin ’ tes 
change in 'd l - ' 0 4
f i l i n g s ) :  Hawaii C i rcu i t  Court (S)

Hawaii D i s t r i c t  Court (L)
3 . "Up-down" Pa tte rn :

Colorado D i s t r i c t  Court (G) 
Maine Superior Court (G) 
North Dakota D i ' t r i c t  
Court (G)

Ohio County Court (L)
Ohio Municipal Cnurt (L) 
Tennessee C i rcu i t  Court 
and Chancery Court (G)

4. "Down-down" Pa tte rn :
Arkansas Court o f  Common 
Pleas (L )

Washington Superior Court (G)

Once again, the "up-down" pattern 
m a te r ia l i z e s .  Most o f  the courts studied during 
the 1978-81 period experienced s ig n i f ic an t

The F lo r id a  C i rcu i t  Court is  the only court 
that can la y  claim to a la rge  increase in 
con trac t f i l i n g s .  Courts in 8 o ther states 
fo l lowed the down trend a f t e r  1981.



TABLE 35 : Trend data f o r  s ta te  courts  that s p e c i f i c a l l y  reported contract case f i l i n g s  fo r  1978. 1981, and>984.

Percent cnange Percent cnange Percent cnangeF l l ln q s 1978-•1981 1981-•1984 1978-1984
ou r is - ropu- ropu- ropu-S ta te  and court t i t l e  d ict ion 1978 1981 1984 la t i o n F i l in a s la t io n F111nos la t lo n F i l in a s

COMPLETE STATE DATA:
Exc lusive ~ourt J u r is d ic t io n :
Kansas:

O is t r i '  t  C o u r t ..............G NC 39,175 41,982 — — 25 75 — —
Not exc lus ive  court Ju r i s d ic t i o n :
Hawaii (STATE TOTAL) 9,175^ 13,4601 14,0551 65 475’' 65 451 125 5351C i rcu i t  C o u r t ................ G 1,4341 2,0471 2,1311 65 4351 65 451 125 49 J 1

D i s t r i c t  C o u r t ..............L 7,741 11,413 11,924 65 475 65 45 125 545
INCOMPLETE STATE DATA:

Arkansas:
Court , Common Pleas L 3771 300 102 25 -2051 25 -665 55 -7351

Coloradf
O ls t r ic *  C o u r t ..............G 14,147 22,395 15,270 75 585 75 -325 145 85

F lo r id a :
C i rcu i t  C o u r t ................ G 27,005 29,677 38,650 125 105 85 305 205 435

Ma
„  .peri o r C o u r t ..............G 1,318 1,456 1,103 25 105 25 -245 45 165

Maryland:
C i r c u i t  C o u r t ................ G NC 6,5761 5 ,496 ’' — — 25 -1651 . . __

Montana:
D i s t r i c t  Court ..............G NC 5,860 4 ,420 — — 45 -255 . . —

North Dakota:
D i s t r i c t  C o u r t ..............G 3,095 4,412 4,062 15 435 4-. -85 55 315

Ohio:
Municipal Court ............L 171 ,166 ’ 187,6571 149,33c.’ 05 105< 05 . -2051 05 -1351
County Court ...................L 3 ,6 4 8 ’ 7,7491 5,7401 05 1’ 251 05 -265 ’ 05 575’'

Tennessee:
C i r c u i t  Court, and
Chancery C o u r t ............G 7 ,327 8,830 7,582 35 215 25 -145 65 35

Texas:
D i s t r i c t  C o u r t ..............G NC 38,902 51,152 — — 85 315 — —

Washington:
Superior C o u r t ..............G 21,679 18,748 13,891 95 -145 35 -265 125 -365

T o ta ls  f o r  1) courts in 10
s ta te s  report ing comparable
data f o r  a l l  th ree .years 258,937 294,634 249,787 c a•am 145 45 -155 95 -45

S = General ju r i s d ic t io n  court 
L = Limited ju r i s d ic t io n  court 
NC * Data are not comparable with o ther yea rs . 
- -  = Data elements are in app licab le .
’ Data are incomplete:

Arxansas—Court o f Common P leas—One county 
reported no data in 1978.

Hawaii— C i rcu i t  Court—Some cases are 
Included In t ra n s fe r s .

Ma-yland—C ircu it  Court—Data do not include 
some "^ re p o r te d  cases .'1

Ohio—Hui, 1 pal Court and County Court—Some 
contract cases are Included in 
miscellaneous c i v i l  cases.



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978,
1981, and 1984.

Courts Included in th is t a b le :
For inc lusion in tn is  tab le ,  a court must 

have reported an Id e n t i f i a b le  t r i a b le  fe lony 
case load, separate from a l l  o ther crim ina l cases, 
In a t  le a s t  two o f the three targeted yea rs . A 
to t a l  o f  28 statewide courts 1n 28 states 
reported data. A11 o f  these courts are general 
ju r i s d i c t i o n  courts .
Comparison o f  aggregated f i l i n g s  over time:

Tne fo l low ing oata are from the 24 courts in 
24 states that reported comparable data f o r  a l l  
th ree report ing yea rs . These f igu re s  can be 
found on the bottom l in e  o f  Table 36.

The increase in t r ia b le  fe lony  cases between 
1976-81 was 285, while the population f o r  the 
s ta te s  report ing these data increased by 35. 
Between 1981-84, the population continued to grow 
another 3%, and new t r i a b le  fe lony  f i l i n g s  
Increased by 75. The pattern fo r  these aggregate 
f i l i n g s  evidence a considerable slowing o f  the 
f i l i n g  pattern during 1981-84. In f a c t ,  during 
the 1981-84 period , t r i a b le  fe lony case f i l i n g s  
did not in c reas ' a t a rate s ig n i f ic a n t l y  greate r 
than the rate  a t  which the population increased.
Comparison o f  cou>ts whose f i l i n g s  increased or 
decreased during *ach o f the time per icas .

Tne fo l low ing chart d isp lays tne number of 
courts whose t r i a b le  fe lony f i l i n g s  have 
increased or decreased during the two time 
pe r iods :
__________________________________ 1978-81 1981-84
F i l in g s  increased 

s ig n i f ic a n t l y  more
than the population : 22 8

Lo s ig n i f ic a n t  d i f fe rence 
between the changes
in  popu la t i 'n  and f i l i n g s :  0 6

F i l in g s  did not increase 
measu rab ly  during
th is  period : 0 1

F i l in g s  increased at a 
ra te  slower than the
popu la t ion : 0 2

F i l in g s  decreased during
th is  period : 2 11

Comparaole data were 
riot a va i la b le  f o r
the period : 4 0

Approximately th ree - fcu rths  o f  those courts 
report ing " ile fe lony f i l i n g s  between 1978-81
experienced .m if ican t increases in th e i r
case laaas. in is tendency f o r  increased f i l i n g s ,  
however, was g reat ly  ciminisheri during 1981 -8<i 
when almost twice as many courts reported 
decreases in th e i r  fe lony f i l i n g s  as courts who 
reported f i l i n g  increases s ig n i f i c a n t l y  greate r 
than population increases, th is  observation is 
more c le a r l y  i l lu s t r a t e d  in the fo l low ing chart .

The chart above d isp lays how a l l  o f  the 
courts  whicn reported data during e i th e r  o f  the

two periods f i t  in to  sp e c i f i c  categor ies . The 
fo l low ing chart  l in k s  the f i l i n g  patterns o f  
sp e c i f ic  courts ccross the two time periods to 
t e s t ,  more s p e c i f i c a l l y ,  the various patterns 
id en t l f i e d  e a r l i e r .
Comparison o f  patterns among the cou r ts .

The fo l low ing  chart  expands on tn ep rev iou s  
one oy l i s t i n g  and categor iz ing  courts by the 
patterns they fo l low . These patterns are 
expla ined in the in t roduc t ion  to th i r  section 
( i . e . ,  Pa rt I I ) .  These are the patterns f o r  
those 24 courts in 24 s ta tes that reported 
comparable data f o r  a l l  three yea rs .

V,

5.

"Up-up“ Pattern 
(no cavea ts ) : Alaska Superior Court 

D i s t r i c t  o f  Columbia Superior 
Court

New Jersey Superior Court
2. "Down-up” Pattern

(no cavea ts ) :  Minnesota D i s t r i c t  Court
3. "Up-up" Pa tte rn :

(change in *81 - ‘ 84 
f i l i n g s  was le ss  
than ' 7 8 - 181 in ­
crease in f i l i n g s ) :

Arkansas C i rcu i t  Court 
Hawaii C i rcu it  Court 
I l l i n o i s  C i rcu it  Court 
New York Supreme Court 
and County Court

4 . "Up-up" Pattern 
(change in '81- '84 
population exceeds 
o r  approximates 
change in '81 - '84
f i l i n g s ) :

"Up-down"
Patte rn :

Arizona Superior Court 
C a l i f o rn ia  Superior Court 
Colorado D i s t r i c t  Court 
Idaho D i s t r i c t  Court 
North Dakota D i s t r i c t  Court 
V irg in ia  C i rcu it  Court 
Washington Superior Court

Georgia Superior Court 
Kansas D i s t r i c t  Court 
Maine Superior Court 
North Caro lina Superior 
Court

Ohio Court o f  Common P leas 
Oregon C i rcu i t  Court 
Rhode Is land Superior Court 
Wyoming D i s t r i c t  Court

"Down-dowr" Patte rn :
Wisconsin C i rcu i t  Caurt

Of the 24 statewide courts report ing data in 
Table 36 , only fou r experienced increases in 
f i l i n g s  that continued to increase s ig n i f i c a n t l y  
more than the population. The number o f  t - iab le  
fe lony f i l i n g s  aecreasad during the period 
1981-84 in nine o f  the statewide courts reported



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978, 1981,
and 1984. (continued)

in th is  tab le . As 1s the case with t o r t s ,  i t  
appears as though the ra te  o f  Increases in fe lony 
f i l i n g s  has decreased. A dd it iona l ly ,  downward 
trends were experienced in a la rge  number o f 
statewide courts . This trend in fe lony cases,

may be a function o f  changes in a va r ie ty  o f  
va r iab le s  ranging from: the actual crime ra te ,  
the rate  o f  reported crime, the po l ice  clearance 
ra te ,  s ta te  criminal law, and prosecuting ra te s .



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978, 1981.
and 1984.

r 1 1 i...• • i
Percent change1 i aai1 J/o-1JUI

Percent change 
158'-1384

Percent change 1 976-196*
State and court t i t l e 1978 198) 1984

Popu­
la t i o n F i l in q s

Popu­
la t io n F i l iu g s

Popu­
la t io n F i l in q s

Alaska:
Superio r Court .......................

Arizona:
Superior Court .......................

Arkansas:
C i rcu it  Court .........................

C a l i f o rn ia :
Superior Court .......................

Colorado:
D i s t r i c t  Court .......................

778 
10,3901 
8,9970 

5 5 ,369J 
10,604

1.194
14,357i
14,5650
64,9930
13,868

1.846
15,3601
17.993J
74,4120
14,783

35
115
25
65
75

535 
3851 
6250 
1750 
315

215
95
25
65
75

555
751

2350
1450
75

251
215
55

125
145

1375 
4851 

1OO50 
3450 
395

D i s t r i c t  o f  Columbia:
Superior Court ....................... 3 ,415 4,283 6,035 -65 255 -15 415 -75 775Georgia:
Superior Court ....................... 26,293 37,338 33,725 55 425 55 -105 105 285Hawaii:
C i rcu i t  C o u r t ......................... 1 ,7291 2,2911 2,6551 65 3351 65 16%i 125 5451Idaho:
C i s t r i c t  Court ....................... 2 .845 3,302 3,649 55 165 45 111 10V. 285

I l l i n o i s :
C i rcu i t  C o u r t ......................... 34,2600 41,7950 46,1070 05 2250 05 1050 15 35X0

Iowa:
D i s t r i c t  Court ....................... NC 8,1660 7,6580 05 -650

Kansas:
D i s t r i c t  Court ....................... io . :c j 12,121 11,397 25 185 25 -65 55 115

Maine:
Superior Court ....................... 2.790J 3 ,281J 3,1890 25 1850 25 -350 45 14X0

Minnesota:
D i s t r i c t  Court ....................... 10 ,678 10.155 12,162 Oar4mtO -55 25 205 45 145

New Hampshire:
Superior Court ....................... NC 3,652 3,813 — — 45 45 — —

New Jersey :
Suoe rio r  Court ....................... 24,311 29,101 37,135 15 205 15 285 25 535

New York:
Supreme Court-County 

Court ....................................... 31,5060 41 ,5870 49 ,191J -15 3250' 15 1850 05 5650
North Caro lina :

Superior Court ....................... 30 .576 42,792 42,160 45 405 45 • 1 * 75 385
North Dakota:

D i s t r i c t  Court ....................... 916 1,233 1,284 15 355 45 45 55 405
Ohio:

Court o f  Cornnon Pleas . . . . 31 ,575 41,076 37,073 05 305 05 -105 05 175

Oregon:
C i rcu i t  Court ......................... 16.097 20,198 19,913 65 255 15 -15 75

«

245
Rhode Is land :

Superior Court ....................... 2 ,396 4 ,576 4,232 05 915 15 -85 15 775
South Dakota:

C i rcu it  Court ......................... NC 2,654 2,606 35 -25
Texas:

D i s t r i c t  Court ....................... NC 32,872 87,249 — — 85 55 — —

V irg in ia :
C i rcu i t  Court ......................... 25 ,554 40,444 42,642 35 285 45 55 1 J 455

Washington:
Superior Court ....................... 11 ,168 15,442 15,432 95 385 35 05 125 285

Wisconsin:
C i rcu i t  Court .......................... 15,8350 14,6010 13,6070 25 -850 15 -750 35 -1450

Wyoming:
D i s t r i c t  Court ....................... 1 ,404 1,772 1,462 145 265 45 -175 IDS 45



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978, i981,
and 1984, (continued)

F i l ing s
State and court t i t l e 1978 1981 1984
Tota ls  f o r  24 courts in
24 states report ing comparable
data fo r  a l l  three years 373 ,609 476,361

Percent change 
1978-1981

Percent cnange 
1981-1984

ropu- ropu-
la t io n  F i l in g s  la t io n  F i l in g s

507,444 35 285 35

Percent change 
1978-1984 

Popu­
la t i o n  F i l in g s

365

Note: All o f  the courts l i s t e d  aLove are general 
ju r i s d ic t i o n  courts .

NC * Data are not comparable with o ther yea rs .
— = Data element is  not app l icab le .
iQata are incomplete:

Arizona—Some fe lo n ie s  are included in an 
unc la ss i f ied  category.

Hawaii—Felony f igu res do r.ot include reopened 
p r io r  cases included 1n the unc la ss i f ied  
c i v i l  category.

^Explanation o f  data included in the category : 
Arkansas—Felony f igures include DWI/DUI 

cases.

C a l i f o rn ia—Felony f igu res include OWI/DUI 
cases.

I l l i n o i s —Felony caseload data include 
pre lim inary hearings from courts 
"downstate. “

Iowa—Felony cases include th i rd  o ffense 
DWI/DUI cases in 1981 and 1984.

Maine—Felony f igu res  include c lasses A. 8 , 
and C.

New York— Felony f igu re s  include DWI/DUI 
cases.

Wisconsin—Felony f igu res include l im ited  
fe lony cases.
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^  (804) 253-2000

fsl

rc Study r e v e a ls  no 
l i t i g a t i o n  e x p lo s io n  

pO i n  s ta te  courts

WILLIAMSBURG, VA— "Careful  examination o f  c u r r e n t  a v a i l a b l e  t r i a l  co urt£
3  data r e l a t i n g  t o r t ,  c o n t r a c t ,  real  property r i g h t s  and small claims

yQ

g  cases, from a r e p r e s e n t a t iv e  group o f  s t a t e  c o u r t s ,  prov id es no evidence 

(C
to  support th e  e x is te n c e  o f  a n a t io n a l  ' l i g i t a t i o n  e x p l o s i o n '  i n  s t a t e  

t r i a l  courts  during the 1981-84 t ime p e r i o d , "  according to  Or. Robert 

Roper, d i r e c t o r  o f  the Court S t a t i s t i c s  and Info rm a t io n  Management (CSIM) 

p r o j e c t  o f  the National Center f o r  Sta te  Courts

Twenty s t a t e s ,  which include 29 l i m i t e d  and general j u r i s d i c t i o n  

statewide c o urt  systems, reported r e l i a b l e  and comparable t o r t ,  c o n t r a c t ,  

and real prope rty  r i g h t s  s t a t i s t i c s  on the number o f  l a w s u i t s  f i l e d  f o r  

the years 1978, 1981, and 1984. The data revealed a 14 percent  increase 

i n  f i l i n g s  f o r  1978*81, and a 4 percent decrease in  1981-84.

Small claims s u i t s  might  best  measure the i n c l i n a t i o n  o f  Americans to 

sue because o f  easy a c c e s s i b i l i t y ,  r e l a t i v e l y  in expensiv e  c o s t ,  and 

prospects f o r  a quick r e s o l u t i o n .  Twenty-nine l i m i t e d  and general 

j u r i s d i c t i o n  statewide c o urt  systems in  25 s ta te s  were chosen f o r  

a n alys is  due to t h e i r  r e l i a b l e  and comparable small c la ims s t a t i s t i c s .  

Small c laims f i l i n g s  increased 18 percent in  1978-81, b u t  decreased 6 

percent in  1981-84.
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NATIONAL CENTER FOR STATE COURTS AUD ONE

In the area o f  t o r t s  a lo ne,  which i s  a subset o f  c i v i l  f i l i n g s ,  to ta l  

f i l i n g s  increased s l i g h t l y  i n  both the 1978-31 and the 1981-84 periods. 

However, a l l  o f  the three states t h a t  reported s i g n i f i c a n t  increases 

during 1981-84 also reported the la r g e s t  increases in  popula tion  (Alaska, 

C a l i f o r n i a ,  and Hawaii ).  During 1981-84, t o r *  f i l i n g s  increased 7 

percent w hi le  population increased 4 percent. For the e n t i r e  period 

1978-84, t o t a l  t o r t  f i l i n g s  increased 9 percent,  b u t  the popula tion  also 

increased by 8 percent.

The data provide a basis f o r  the f o l lo w in g  observat ions:

o An upward trend i n  l i t i g a t i o n  in  any one period i s  not
n e c e s sa r i ly  a t t r i b u t a b l e  to an increase in  the tendency o f  
the average American to  sue, but may in d ic a t e  a simple 
increase in  the number o f  average Americans.

o There may have been s i g n i f i c a n t  increases in  c i v i l  f i l i n g s
which peaked around 1981; however, c i v i l  f i l i n g s  (def in ed as 
t o r t ,  contract  and real  property r i g h t  cases) decreased 
s l i g h t l y  during the 1981-84 period.  In f a c t ,  i n  s ta te  courts 
t h a t  reported data f o r  the 1981-84 time periods,  there were 
decreases in  the t o t a l  number o f  c i v i l  f i l i n g s .

According to  Dr. Roper, several  reasons could account f o r  the 

downward trend in  l i t i g a t i o n .  Insurance companies and attorneys may 

in c re a s in g ly  f i n d  i t  in  t h e i r  i n t e r e s t  to  s e t t l e  c o n f l i c t s  before the 

cases ever reach the courts.  Also,  people may he deterred from f i l i n g  

s u i t s  at  a l l  because o f  widespread reports about the cost  o f  l i t i g a t i o n ,  

and the prospect o f  c i v i l  s u i t s  ta k in g  years before d i s p o s i t i o n .
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The o fte n  c i t e d  l i t . g a t i o n  explosion thus appears to  be exaggerated 

with respect to  the t o t a l  number o f  c i v i l  f i l i n g s  during the period o f  

1981-84. The source o f  the p e r c e p t io n ' t h a t  there i s  a l i t i g a t i o n  

explosion may be founded in  a changing mix o f  c i v i l  cases, increased 

complexity o f  the cases being f i l e d ,  and widespread media reports o f  

enormous awards in  r e l a t i v e l y  few c i v i l  cases.

Complete supporting data w i l l  be a v a i la b l e  l a t e r  t h i s  spr ing from the

Wil l iamsburg-based National Center f o r  State Courts,  i n  a volume e n t i t l e d

"State Court Caseload S t a t i s t i c s ,  1984."

★ *  ★ ★ *

Published annually  since 1975 (with  the exception o f  1982 and 1983) 

the state  court caseload s t a t i s t i c s  ser ies was developed by the Center's 

CSIM p r o je c t  i n  cooperation w ith  the Conference o f  Stc.te Court 

A dm in is trators.  Work cn the 1984 volume was completely funded oy the 

National Center f o r  State Courts;  however, previous work on t h i s  p r o je c t  

was funded by the Bureau o f  J u s t ic e  S t a t i s t i c s .  These reports are 

designed to c o l l e c t ,  compile,  analyze,  and disseminate comparable state  

court  caseload s t a t i s t i c s ;  they are based on data provided by the s ta te  

c ourt  a d m in is t r a t o r s ' o f f i c e s  and the o f f i c e s  o f  the s t a t e  a p p e l la te  

court c le rk s .  The ser ies presents a methodology f o r  r e p o r t in g  caseload 

s t a t i s t i c s ,  nationwide current  caseloads, as well  as trends useful  in  

futu re  court  planning.

-MORE-
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The National Center 's  basic mission i s  to help courts  b e t t e r  serve 

both l i t i g a n t s  and the general p u b l ic .  Courts a t  a l l  l e v e l s  are involv ed 

in  one or  more o f  the Center 's  p r o j e c t s ,  which range from research aimed 

at reducing delay in  the l i t i g a t i o n  process to work conducted by the 

Center's regional o f f i c e s  on such subjects  as automation o f  court  

operations and personnel a d m in is t r a t i o n .  Emphasis i s  given to the 

t r a i n i n g  o f  c o urt  managers and pres id in g judges through the National 

Center's I n s t i t u t e  f o r  Court Management. In a d d i t i o n ,  the National 

Center serves as a clearinghouse f o r  in form a t io n  on s t a t e  courts.

Besides i t s  headquarters i n  Wil l iamsburg,  the Center m a in ta ins  o f f i c e s  in  

North Andover, Mass.,  San Francisco, Denver, A r l i n g t o n ,  Va. ,  and 

Washington, D.C.
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Part II. Trends

Questions about t h t  " l i t i g a t i o n  exp los ion" in 
the s ta te  t r i a l  c ou rts  a re  among those most 
frequently  received by CSIM P r o je c t  s t a f f .  P a r t  
I I  o f  th is  1984 Annual Report i s  a p re l im inary  
e f f o r t  to shed some l i g h t  on the quest ion , " Is  
there a ' l i t i g a t i o n  exp lo s ion ' in  the s ta te  t r i a l  
courts?"
Dates chosen fo r  trend data .

The years 1981 and 1984 were chosen as two o f  
the data points f o r  these tab le s  because the 
State T r ia l  Court J u r i s d ic t i o n  Guide f o r  
S t a t i s t i c a l  Reporting was f i r s t  a p p l i e d t o  the 
1981 t r i a l  court data , and the 1984 data i s  the 
most recent a v a i la b le ,  oince those two years 
represent a th ree -yea r i n t e r v a l ,  an e a r l i e r  
th ree -yea r in te rva l was needed to  b r ing balance 
to the trend l i n e .  T he re fo re , the f i r s t  po in t  
chosen was 19/8.
Case types selected f o r  an a ly s is .

When ta lk ing o f  a " l i t i g a t i o n  e xp lo s io n ,"  
most people re ference an increased p ropens ity , in 
the mindset o f  in d iv id u a ls ,  to sue f o r  damages 
and pun it ive awards. Some o f  the CSIM case types 
that address th is  issue are t o r t ,  c on t ra c t ,  and 
rea l property r igh ts  cases . In a dd i t io n ,  small 
c laims procedures are e a s i l y  access ib le ,  
r e l a t i v e l y  inexpensive to f i l e  in and work 
w ith in , and provide a comparative ly speedier 
d ispos i t ion  o f  ju s t i c e ,  and th e re fo r e ,  a re  a more 
in te re s t ing  measure o f  the pu b l ic 's  propensity to 
l i t i g a t e .

A dd i t iona l ly ,  these case categor ies  were 
chosen because they have, ove r the y e a rs ,  been 
reported separa te ly , by many c ou r t s ,  without 
having any other minor case types included 1n 
t h e i r  t o t a l s .  The same i s  not t rue  o f  o th e r  case 
c a tego r ies , sucn as domestic r e l a t i o n s ,  where 
subcategories are o ften  reporced with ju v e n i le  
cases, miscellaneous, o r  specia l c i v i l  
proceedings.

Criminal cases do no t r e f l e c t  on the 
" l i t i g a t i o n  explosion" as i t  i s  de fined above, 
however, fe lon ies  are included in these trend 
data to provide a more complete p ic tu re  o f  the 
cou rts ' workloads over time.

The f i r s t  tab le p resents the general p ic tu re  
by d1sd I aying data f o r  tne combined category o f  
t o r t ,  con trac t , and re a l  property r ig h t s  cases. 
This tab le  is  fo l 1 owed by a tab le  f o r  small 
c la ims. The f in a l  two c i v i l  tab les  breah down 
the general tab le  in to  one f o r  t o r t ,  and one f o r  
contract cases. There were in s u f f i c i e n t  data, 
over the seven yea r pe r iod  to  j u s t i f y  compilation 
o f  a tab le  f o r  rea l p roperty  r ig h ts  cases . The 
f in a l  tab le  evaluates trend data f o r  fe lony  cases.
Population as an in d ic a to r  o f  case load changes.

E a r l i e r  volume., in t . i i s  Annual Report se r ies  
have documented that the s ing le  best p re d ic to r  o f  
c i v i l  f i l i n g s  in s ta te  cou rts  1s the t o t a l  s ta te  
population. Total popu la t ion exa la ined over 90% 
o f  the variance in c lv v l  f i l i n g s  among the s ta te  
cou rts .  Therefore , the percentage Increase in 
s ta te  population has been incluaed <n these 
tab les  fo r  a l l  three time ne r iods— 1978-1981, 
1981-1934, and 1978-1984 i i  o rder to  exp la in ,  a t

the outset , what kind o f  case f i l i n g  increases 
might be an t ic ip a ted  as a r e s u l t  o f  changes in 
the state  oopu la t ion s .

At th is  p o in t ,  i t  i s  not po ss ib le  to 
accurate ly p re d ic t  what percentage increase in 
f i l i n g s  one would exper t  f o r  every percent 
increase in the popu la t ion . The re fo re , f o r  
purposes o f  t h i s  Report , a rough one to one 
re la t ion sh ip  has been assumed, i . e . ,  f o r  every 
percent Increase in  popu la t ion , a one percent 
increase in f i l i n g '  would be expected.
Courts included in  the tab les

Some s ta te  c ou r t s  do not appear in these 
tab les f o r  a v a r i e t y  o f  reasons : they do not 
report statewide data a t  a l l ,  they do not provide 
s u f f i c i e n t  d e t a i l  to  id e n t i fy  the case types 
reported in these t a b le s ,  they have changed 
reporting c a te g o r ie s  over time, and f i n a l l y ,  the 
ju r i s d ic t io n  and o rg an iza t ion  o f  some courts  have 
changed so d ram a t ic a l ly  between 1978-84 that 
th e i r  data were no t  comparable. The re fo re , the 
courts disp layed on the fo l low ing  tab les  do not 
Include complete nationwide data ; however, they 
are rep resen ta t ive  u f  general ju r i s d i c t i o n  courts 
in this country , and a re adequate f o r  addressing 
the Issue o f  whether there i s  a l i t i g a t i o n  
exp losion . For example, Table 33 , on small 
c laims, has statew ide data from 33 s ta te s  from 
across a l l  geographica l reg ions , and from la rge  
and small s t a te s .  Although Tables 32 and 34-36 
do not have as much complete s ta te  data as does 
Table 33, the data are more o f ten  than not from 
general j u r i s i d i c t l o n  c ou r t s .  Since these are 
the courts most l i k e l y  to hear the se r ious cases , 
these courts complement the small claims data 
found in Table 33 .
Smmary s t a t i s t i c s  presented on the facesneets .

Three sumnary measures. Each o f  Tables 32-36 
d isp lay the number o f  f i l i n g s  f o r  the years 1978, 
1981 and 1984, and th< percent changes in  to ta l  
s ta te  populations and f i l i n g s  f o r  each o f  the 
three time pe r iods 197,1-81, 1981-64 and 1976-84. 
The accompanying fa c e s le e t  f o r  each tab le  
summarises the data presented in each tao le  using 
the fo l lowing th re e  measures: ( 1 )  the aggregate
data contained in  the t ab le  f o r  those courts  that 
reported complete data f o r  each o f  the three 
y ea rs ;  (2 )  a summary d e sc r io t lo n  o f  how many 
courts experienced increaseo o r  decreased f i l i n g s  
f o r  the two pe r iods  1978-.1981 and 1981-1984; and 
(3 )  a chart which i d e n t i f i e s  pa tte rns o f  change, 
and s p e c i f i c a l l y  l i s t s  tho courts  w ithin escn 
pattern .

Patterns across time, the "up-up1 and 
"up-nown" patte rns" There are two basic pa tte rns 
that can be used to  t e s t  c rude ly  whether there 
continues to be a " l i t i g a t i o n  e xp lo s ion ."  The 
f i r s t  group rep resen ts  those courts whose f i l i n g s  
increased during the 1978-91 pe r iod , and 
continued to r i s e  during the 1981-84 period 
( i . e . ,  and "up-up" p a t t e rn ) .  This "up-up" 
pattern a lone , however, does not represent prima 
fa c ie  evidence o f  a " l i t i g a t i o n  exp lo s ion . '1 This 
"up-up" category must be separated in to  three 
components: ( 3 - a /  c ou r ts  whose jpwara increases
in bntb time pe r iod s  were a t  approximately the 
same rate o f  in c rease  ana whose increases 
s ig n i f ic a n t ly  exceeded the ra te  o f  increases in



the to ta l population; ( 3 - b ) courts  whose f i l i n g s  
increased, during 1981 -84 , a t  a ra te  
s ig n i f ic a n t ly  less than the ra te  they were 
increasing at during 19 78 -31—which ind icates a 
slowing o f  any upward t rend  that might have 
occured during e a r l i e r  y e a r s ;  and (2 - c )  courts 
whose f i l i n g s  increased s i g n i f i c a n t l y  during the 
period 1978-81, but whose f i l i n g s  Increased a t  a 
ra te  which approximated o r  was le s s  than the ra te  
a t  which the population Increased during 
1981-84. The la s t  component ( i . e . ,  3 - c ) ,  
represents courts where th e re  is  not a 
" l i t i g a t i o n  exp los ion ,"  because f i l i n g s  did not 
increase a t a rate equal t o  o r s ig n i f i c a n t l y  
d i f f e r e n t  from popu lation increases . There fore , 
the only "up-up" patte rn which may Indicate 
unusual increases in f i l i n g s  is  a "3-a'— where 
cou rt  f i l i n g s  Increased s i g n i f i c a n t l y  over both 
per iods .

The second major group o f  c ou r t s ,  which run 
counter to the "up-up" p a t t e r n ,  are those courts 
which exhibited s i g n i f i c a n t  increases in f i l i n g s  
during 1978-81, but whose f i l i n g s  a c tu a l ly  
decreased during the 1981 -84  period ( i . e . ,  ar 
"up-down" patte rn ) . C ou rts  tha t f a l l  in to  th is  
category are c le a r ly  "o v e r  the hump," and no 
longer experiencing in c rease s  in the number o f  
c i v i l  su i ts .

Other miscellaneous p a t te rn s  appear 
spo rad ica l ly  throughout the  t ab le s .  These can 
c le a r l y  be iden ti f ied  as e i t h e r  support ive , or 
not supportive o f  the c la im  to a " l i t i g a t i o n  
exp lo s ion ."  For example, some courts  may not 
have experienced any s i g n i f i c a n t  change in 
f i l i n g s  fo r  both time p e r io d s .  On the o ther 
hand, f i l i n g s  in some c o u r t s  went down during the 
1978-81 period, and have increased s ig n i f ic a n t l y  
during the la t t e r  pe r io d . These s i tu a t io n s  w i l l  
be discussed as they occu r in each o f  the tab le s .
L imitations on the data

The data presented on the fo l low ing  tab les 
a re the most accurate, r e l i a b l e ,  and 
comprehensive data yet b rought to bear on the 
question o f  whether there  i s  a " l i t i g a t i o n  
exp los ion" in the s ta te  c o u r t s .  This is  a 
pre lim inary look a t the t o p i c ,  however, and the 
reader should consider the fo l low ing  caveats when 
eva luating the ana ly s is— none o f  which are 
thought to a ffec t general conc lus ions that can be 
drawn from these cables: a lthough tne data are
representative from a l l  the  s t a t e s ,  they do not 
include a l l  o f  the courts  and s ta te s  in the 
country ; due to l im ited re s o u rc e s .  P ro je c t  s t a f f  
were unable to complete the  trend tab le  f o r  the 
missing years or Id en t i fy  a l l  j u r i s d ic t i o n a l  
changes in those courts o v e r  t ime ; the data are 
on ly  as current as 1984 and changes may nave 
occured during 1985; the data do not include many 
o th e r c i v i l  case types which may have included 
d i f f e r e n t  trends during th a t  time period ( e . g . ,  
d ivo rce , support/custody, adop tion , e s ta te ,  c i v i l  
appeals , and miscellaneo .s c i v i l  c a se s ) ;  and .lie 
findings are re s t r ic t ' . !  t o  the s ta te  cou rts  on ly .
General findings and exp lana t ion s

A carefu l examination o f  a v a l l a b k  . „ t a  
re la t in g  to t o r t ,  c o n t r a c t ,  rea l p roperty r ig h t s ,

and small c laims cases  from a rep resen ta t ive  
group o f s ta te  c o u r t s  provides no evidence to 
support the o f t e n  c i t e d  existence o f  a nat iona l 
" l i t ig a t io n  e x p lo s io n "  in the s ta te  t r i a l  courts 
during the 1981-84 time pe r iod .

There are some s ta te  courts that have 
experienced s i g n i f i c a n t  increases in the case 
types (’escribed th roughout th is  s ec t ion , but the 
impact o f  tha t f i n d in g  i s  reduced when one 
rea l izes  that these  a re the courts in s ta te s  that 
have also experienced s ig n i f ic a n t  Increases In 
th e i r  tota l p op u la t io n s .  Changes in the number 
o f  these f i l i n g s  a r e  not a t t r ib u ta b le  to an 
increase in the p ro p en s i ty  o f  the average 
American to sue, b u t  ra the r  to a simple increase 
in the numbers o f  average Americans.

The f ind ings , however, car be extended one 
further step. Not on ly  i s  the evidence missing 
to indicate a s i g n i f i c a n t  nationa l increase in 
f i l i n g s  above the in c re a se  in popu la t ion , but a 
c lea r  pattern emerges which gene ra l ly  supports 
the "up-oown" model described e a r l i e r .  In a 
s ign if ican t number o f  s t a te  cou r ts ,  se lec ted 
c iv i l  f i l i n g s  have decreased between the period 
1981-1984 (see the ind iv idua l tab les  f o r  s p e c i f i c  
d e ta i l s ) .

I t  may be th a t  th e re  was a l i t i g a t i o n  
explosion that peaked around 1981. The evidence 
from these charts  tends to support that 
observation. There were s ig n i f ic a n t  increases in 
f i l i n g s  between 1 9 7 8 -8 1 ,  f a r  e x t ’ eding the 
increases in p o p u la t io n .  In fa c t ,  the increases 
were so la rge du r ing  1978-81, that despite the 
decreases that o ccu r red  during 1981-84, the 
percentage changes from 1978-84 are s t i l l  showing 
moderate in c reases .

The often c i t e d  myth o f  a continuiag upward 
trend o f  c i v i l  law su i t s  in the s ta te  courts cculd 
re su l t  from seve ra l  f a c t o r s :  ( 1 )  in tens ive  media
'ocus on the enormous s iz e  o f  the awards in a few 
seiectea and well p ub l ic iz e d  c i v i l  cases ; and (2 )  
increasel workload in  the c ou r ts ,  not caused by 
an increase in the r a t e  o f  c i v i l  law su i ts ,  but by 
more complex ca se s ,  and perhaps fewer resources 
aval 1 ible to the c o u r t s  to  handle expected 
increases in f i l i n g s  which re s u l t s  in ’ a rger 
backlogs.

Add it iona l ly , t h e r e  a re  a v a r ie ty  o f  
potential e xp lana t ion s  f o r  the le ve l in g  o f f  or 
decreases in c i v i l  s u i t s :  ( 1 )  The public s 
att itude toward law su i ts  may be changing. People 
may be deterred from  f i l i n g  as a r e s u l t  o f  
concerns about c o s t s  and c i v i l  l i t i g a t i o n  th a t  is  
l i k e ly  to take y e a r s — except f o r  the more se r ious 
cases, i t  may no t be worth the e f f o r t ;  ( 2 )  For 
years people specu la ted  tha t g rea te r run.T-’ rc o f  
laws resulted in in c reased  l i t i g a t i o n  to 
in terp re t those l a w s — th is  tes t ing o f  new 
leg is la t ion  and j u d i c i a l  ru le s  may have run i t s  
course; and 13) F i n a l l y ,  insurance companies and 
attorneys may be in c re a s in g  the ir  e f f i c ie n c y  in 
se t t l ing  c o n f l i c t  b e fo r e  cases reach the cou r ts .  
Whatever the e x p la n a t io n ,  there is  no evidence to 
support the not ion o f  a nationwide increase in 
lawsuits in the s t a t e  t r i a l  c ou r t ,  between 
1981-84.



TABLE 32: Trend data for state courts that specifically reported tort, contract, anri real property rights
case filings for 1978. 1981, and 1984.

Courts included in t h i s  t a b le .
For inclusion in  t h i s  tab le ,  a cou rt  must 

have reported an i d e n t f f i a b l e  t o r t ,  c on t ra c t ,  and 
rea l property r ig h t s  case lo ad , separate from a l l  
o ther c iv i l  cases, in  a t  l e a s t  two o f  the three 
ta rge t  years. F ive s t a t e s  reported t o r t ,  
c on trac t ,  and rea l p ro p e r ty  r ig h ts  cases f o r  a l l  
the courts which had j u r i s d i c t i o n  over t o r t ,  
contract and real p ro p e r ty  r ig h ts  cases in those 
s ta te s .  A tota l o f  37 statewide cou r ts ,  In 25 
s ta te s ,  reported d a ta . Of the 37 c ou r t s ,  12 were 
general ju r i s d ic t io n  c o u r t s .
Comparison o f  aggregated f i l i n g s  over t ime .

Ihe following data a re  from ttie 29 cou rts  in 
20 states that repo r ted  comparable data f o r  a l l  
three reporting y e a r s .  These f ig u re s  can be 
found on the bottom l i n e  o f  Table 32,

The increase in t o r t ,  c on t ra c t ,  and rea l 
property rights f i l i n g s  between 1978-81 was 14S, 
while  the population f o r  the s ta te s  repo r t ing  
these data increased by 3 t .  Between 1581 -84 , the 
population continued to  grow another 3%, but the 
new f i l i n g s  decreased by These aggregate 
f igu res  provide p re l im ina  v evidence f o r  the 
existence o f the “ up-down pa tte rn  discussed 
e a r l i e r  in this s e c t io n .

The “ up-down" p a t te rn  described in the 
in troduction to th is  s e c t io n  is  i l l u s t r a t e d  in 
the above chart. Most o f  the courts  report ing  
t o r t ,  contract , and re a l  p roperty  r ig h ts  cases 
during 1979-81 experienced s ig n i f ic a n t  Increases 
in th e i r  f i l i n g s .  During i  1981-84 pe r iod , 
however, the pattern rev e rsed  i t s e 1 f - - t h e  
ma jo r i ty  o f  courts r ep o r te d  decreases in f i l i n g s  
o f  these case types. Less than twenty- f ive  
percent o f  the courts r e p o r t in g  t o r t ,  c on t ra c t ,  
and rea l property r ig h t s  cases during 1981-84

experienced inc reases  h. th e i r  f i l i n g s  a t  a ra te  
s ig n i f ic a n t ly  h igher than h .c-eases in th e i r  
populations. These pa t te rns are .oore f i rm ly  
established 1n the fo l low ing  cha rt .

The cha r t  above d isp lays  how a l l  t ' f the 
courts which repo r ted  data during e i t h e r  o f  the 
two periods f i t  in to  sp ec i f ic  c^ teao : ie s .  The 
following c h a r t  l i n k s  the f i l i n g  patte rns o f  
specific  c ou r ts  across the two time periods to 
te s t ,  more s p e c i f i c a l l y ,  the various pa tte rns 
iden t i f ied  e a r l  i e r .
Comparison o f  p a t te rn s  among the c ou r t s .

Ihe fo ! low ing  chart expands on the previous 
one by l i s t i n g  and categor iz ing  cou rts  by the 
patterns they fo l low ed . These patte rns are 
explained in  the in troduc t ion  to th is  section 
( i . e . ,  Part. I I ) .  These are the patte rns f o r  
those 29 cou rts  In  20 s ta te s  that reported 
comparable data f o r  a l l  three yea rs .  The (G) o r  
(L ) a f t e r  each c o u r t  Ind ica tes whether i t  i s  a 
general o r l im i t e d  ju r i s d i c t i o n  c ou r t :

1. “ Uo-up" P a t te rn
(no c a v e a t s ) :  C i v i l  Court o f  NYC (L )

2.

decreased during each o i  the time pe r iods .
The fo llowing ch a r t  d isp lay s  the number o f  

cou rts  whose t o r t ,  c o n t r a c t ,  and rea l p roperty  
r ig h ts  f i l i n g s  have in c r  J o r decreased during 
the two time periods: 3.

1978-81 1981-84
F i l in g s  increased 

s ig n i f ic an t ly  more 
than the population: 19 7 4.

No s ign i f ic an t d i f f e r e n c e  
between the change 
in  population and f i l i n g s : 5 3

F i l in g s  did not increase 
measurcobly during 
th is  period: 0 3

F i l in g s  increased a t  a 
ra te  slower than *he 
population: 0 2

5.

F i l in g s  decreased during 
th is  period: 5 22

6.

Comparable data were 
not ava i lab le  fo r  
the period: 8 0

7.

"Down-up" Pa t te rn
(no c a v e a t s ) :  Alaska Super io r Court (G)

New Mexico Magistrate 
Court (L )

Oregon Ju s t ic e  Court (L )
"Up-up" P a t te rn  
(charge in ’ 8 1 - '8 4  
f i l i n g s  was le s s  than 
* 78- ‘ 81 in c rease
in f i l i n g s ) :  Nebraska County Court (L )
“Up-up" P a t te rn  
^change in  '81 - ' 8 4  
ponulation exceeds 
or approximates 
change in '8 1 - ' 8 4
f i l i n g s ) :  Hawaii C i r c u i t  Court (G)

Hawaii D i s t r i c t  Court (L ) 
Delaware Justice o f  the 
Peace (L )

"Up-no s ig n i f i c a n t
change": Delaware Court o f  Common

P leas (L)
"No s ig n i f i c a n t  change 
- no s ig n i f i c a n t
change": Delaware Superio r Court (G)
“ Up-down"
Pattern : Alabama O is t rc t  Court (G) 

Arkansas Chancery and Probate 
Court (G)

Colorado D i s t r i c t  Court (G) 
Colorado County Court (L ) 
Indiana County Court I L )  
Indiana Municipal Court o f  
Marion County (L )

Kentucky D i s t r i c t  Court (L ) 
Maine D i s t r i c t  Court (L )
North Ca ro l ina  Superior 
Court (G)

North Ca ro l ina  D i s t r i c t  
Court (L )

Ohio Municipal Court (L )
Ohio County Court (L )
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TABLE 32: Trend data fnr state courts that specifically reported tort, contract, and real property rights
case filings for 1978, 1981, and 1984, (continued)

Pennsylvania D i s t r i c t  Ju s t ic e  
Court (L )

Tennessee C i r c u i t  Court and 
Chancery (L )

8. "Ho s ig n i f ic an t  
change-down": Oregon D i s t r i c t  Court (L ) 

Rhode Is land D i s t r i c t  
Court (L )

Washington Super io r Court
9. "Down-down" P a t te rn :

D i s t r i c t  o f  Columbia 
Superio r Court (G) 

Colorado Water Court (G)

Of the courts stud ied In Table 32, the C iv i l  
Court o f  Hew York C i t y  is  the on ly  cou rt  whose

(G;

f i l i n g s  have continued to Increase s ig n i f i c a n t l y  
more than the popu la tion over the two time 
periods studied In th is  Report . Three add it iona l 
courts fo l lowed the "down-up"patte rn with 
s ig n i f ic a n t  Increases reported during 1981-84. 
Another fo u r  courts  experienced Increases 1n 
f i l i n g s  between 1981-84 , but the Increases were 
e i th e r  le s s  than o r  not s ig n i f i c a n t l y  d i f f e r e n t  
from popu la tion increases during tha t same time 
pe r iod , o r  the increases were le s s  than the 
Increases reported during the 1973-81 per iod .
The remaining 18 cou rts  showed no evidence o f  a 
" l i t i g a t i o n  exp los ion" during 1981-84, and 17 o f  
those cou rts  experienced a decrease 1n f i l i n g s  
during that per iod .
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TABLE 32: Trend data for state courts that specifically reported tort, contract, and real property Hqhts
case filings for 1978, 1981, and 1984.

Percent cMnge Percent change Percent change
_________F i l in g s__________  1978-19&I 1981-1984 1978-1984

J u r i s -  Popu- Popu- Popu-
S ta te  and cou rt  t i t l e  d ic t ion  1978 _ 1981 1984 la t i o n  F i l in g s  la t i o n  F i l in g s  la t i o n  F i l in g s
COMPLETE STATE DATA:

Exclusive cou rt  ju r i s d ic t i o n :
D i s t r i c t  o f  Columbia:

Superior Court .......... ..G 121,931 108,426 96,975 -6* -112 -12 -112 • / -202Kansas:
D i s t r i c t  Court .............. G NC

Not exc lus ive cou rt  j u r i s d i c t i o n :
54 ,005 57 ,140 22 62

"

Colorado (STATE TOTAL) 79,480 105,028 99 ,205 7% 322 72 -62 142 252D i s t r i c t  Court .......... 22,561 36 ,168 32,032 7% 602 72 -122 142 422Water Court ................. 2 ,868 2,321 1 ,688 72 -192 72 -232 142 -412County Court .............. 54 , 051 66 ,539 65,485 72 232 72 ■22 142 212
Hawaii (STATE TOTAL) 12,2041 17,3791 17,960* 62 425* 82 321 122 472*C i rc u i t  Court ............ 2,7861 3,8301 3,9921 62 3721 62 421 122 432*D i s t r i c t  Court ......... . .L 9 ,418 13,549 13 ,968 62 442 62 32 122 482
North Ca ro l ina : 54 ,738 65,856 58 ,118 42 202 42 -122 72 62

Superio r Court ......... 11,541 13,756 12,482 42 192 42 -92 72 82
D i s t r i c t  Court ........... . . I 43 ,197 52 ,100 45 ,636 42 212 42 -122 72 62

INCOMPLETE STATE DATA:
Alabama:

D i s t r i c t  Court ............ 40 ,130 55,818 51 ,805 2% 39S 25 -75 45 295
Alaska:

Superior Court ............ ,G 2 ,683 2 ,312 3 ,107 2% -14S 215 345 255 165
Arkansas:

Chancery and Probate 
Court .............................. 6 ,642 7,545 5,151 2% 14S 25 -225 55 -225

Delaware:
Superior Court ............ .G 2,457 2 ,522 2 ,520 OS 3S 35 05 35 35
Court o f  Common Pleas *L 2,898 3 ,740 3 ,755 0% 29S 35 05 35 30%
Just ice  o f  the °eace .L 15,844 20 ,028 20,806 OS 26S 35 45 35 315

Indiana:
Municipal Court Marion 
County ..............................L 8,901 14,364 10,131 OS 61S IS -295 15 145

County Court ................ L 3,550* 5,573* 3,6641 OS 57S1 IS -345* 15 3%<
Kentucky:

D i s t r i c t  Court ............ ,L 48 ,808 57,627 Lo,359 IS 18S 25 -25 3 i 155
Maine:

D i s t r i c t  Court ............ ,L 17,751* 20,072 16 ,146 2S 13S* 25 -205 45 -95*
Minnesota:

County Court ................ NC 28,014 21 ,582 25 -225
Montana:

D i s t r i c t  Court ............ ,G NC 7,764 6 ,492 __ . . 45 -16%
Nebraska:

County Court ................ .L 9 ,236 11,128 13,027 IS 20S 2% 1 ’ 5 35 415
Municipal Court .......... .L NC 17,781 17,712 — — 25 05 — —

New Hampshire:
D i s t r i c t  Court ............ NC 10,382 9 ,815 — — 45 -55 — —

New Mexico:
Magistrate Court . . . . ,L 14,276 14,117 18 ,308 65 - IS 75 305 145 285
B e r n a l i l l o  County 
Metropolitan Court . .L NC 8 ,290 9 ,744 . . „ 75 185

New York:
Civ.T Court o f  New 
York City  ..................... .L 130,131 151.159 195,153 - IS 16S 15 295 05 5C5

Court o f  Claims .......... L NC 1,330 1 ,678 — — 15 265 — - -
Ohio:

Municipal Court .......... .1 2 4 1 ,9 51 i 260,068* 221,523* OS 7*1 05 -155* 05 -85*
County Court ................ ,L 5 ,8 54 ’ 11,3021 9,5421 OS 935i OS -165* 05 635*



TABLE 32: Trend data for state courts that specifically reported tort, contract, and real property rights
case filings for 1978, 1981 , and 1984. (continued)

F1l1nqs
Percent change 

1978-1981
Percent change 

1981-1984
Percent change 

1976-1984
S ta te  and cou rt  t i t l e

J u r i s ­
d ic t ion  1978 1981 1984

Popu­
la t i o n F i l in q s

Popu­
la t i o n F i l in q s

Popu­
la t io n F i l in q s

INCOMPLETE STATE DATA (con t inued ) : 
Oregon:

D i s t r i c t  Court .............. L 31 ,600 33 ,862 24,518 6% 1% -28% 7% -22%
Ju s t ic e  Court 1 ,102 ' 9421 1 ,3361 6% -15%1 1% 42*1 7% 21*1

Pennsylvania:
D i s t r i c t  Jus t ice  
C o u r t ..................... . 163 ,556 788,199d 183,143 OS 15% 0% -3%<J 0% 12%

Rhode Is land :
D i s t r i c t  Court . . . 22 ,394 23 ,689 18 ,759 0% 6% IT -21% 1% -16%

Tennessee:
C i r c u i t  Court and 
Chancery Court . . 20,561 23 ,442 21 ,505 3% 14% 2% -8% 6% 5%

Texas:
D i s t r i c t  Court . . . NC 60,451 85 ,873 , 81 25% „

Washington:
Superio r Court . . . 32 ,029 34 ,922 33 ,140 9% 9% 3% -5% 12% 3%

Tota ls  f o r  29 courts In  20 
s ta tes  report ing  comparable
data f o r  a l l  three yea rs  1 ,090 ,70 7  1 ,239 ,12 0  1 ,185 ,666 3% 14% 3% -45 5% 9%

G “  General ju r i s d i c t i o n  cou rt  
L = Limited ju r i s d i c t i o n  c ou r t  
NC = Data are not comparable with o th e r yea rs ,  
d 3 The number o f  d isp o s i t io n s  the on ly  data 

element provided tha t y ea r .
—  = Data element is  not a pp l ic ab le .
lOata are not complete:

Hawaii-C ircu it  Court— Data do not Inc lud" 
"unreported cases ."

Indiana—County Court—Data do not include 
"other"  cases o r  "redocketed c i v i l "  cases.

Haine— D l s t r i c t  Court—Due to  Implementation 
o f  j  new repo rt ing  system, data are missing 
from two lo ca t io n s .

Maryland— C irc u i t  Court—Data do not include 
"unreported cases ."

Ohio—Municipal Court and County Court—Data 
do not Include cases c l a s s i f i e d  as 
miscellaneous c i v i l .

Oregon—Ju s t ic e  Court—Not a l l  courts  
repf rted data.



TABLE 33: Trend data for state courts that specifically reported smull claims case filings for 1978, 1981,
and 1984.

Courts Included In th is  t a b l e :
For inc lu s ion  in th is  t a b le ,  a cou rt  must 

have reported an Id e n t i f i a b le  small c laims 
case load , separate from a l l  o ther c i v i l  cases , In 
a t le a s t  two o f  the three targeted yea rs .  
Twenty-nine s ta te s  reported small c laims cases 
f o r  a l l  the courts  which had ju r i s d i c t i o n  over 
small claims cases in  those s ta te s .  A t o t a l  o f  
39 statewide cou r ts ,  In 33 s ta te s ,  reported 
data. Of the 39 c ou r t s ,  11 were general 
Ju r i s d ic t i o n  cou rts .
Comparison o f  aggregated f i l i n g s  ove r time:

The fo l low ing  data are from the 29 c ou r t s ,  in 
25 s ta te s ,  th a t  reported comparable data f o r  a l l  
th ree report ing y ea rs .  These f ig u re s  can be 
found on the bottom l i n e  o f  Table 33 .

The Increase In small claims f i l i n g s  between 
1978-81 was 182 , as the popu lation f o r  tha t same 
period rose on ly  22. The period between 1981-84 
again provides a d i f f e r e n t  p ic tu re .  During th is  
second pe r iod , the popu la tion continued to 
increase a t  a ra te  o f  22 f o r  those s ta te s  
report ing these data, y e t  small c laims f i l i n g s  
decreased by 62. These aggregate f ig u re s  tend to 
support the "up-down“ pa tte rn  a lscussed In the 
in t roduct ion  ca th is  sect ion .

During the period 1978-81 , the m a jo r i ty  o f  
courts experienced s ig n i f i c a n t  increases in small 
c laims f i l i n g s ;  however, tha t pa t te rn  was 
reversed di -1ng the fo l low ing  th ree yea rs  when 
most o f  the courts  repo r t ing  data experienced 
decreases In small claims f i l i n g s .  Small c laims ■ 
data f i t  the Mup-down" pa tte rn  described in the 
in troduction to th is  sec t ion  o f  the Annual Report .

The cnart  above d isp lays  how a l l  o f  the 
courts which reported aata during e i t h e r  o f  the

two periods f i t  in to  s p e c i f i c  c a tego r ie s . The 
fo l low ing  cha r t  l i n k s  the f i l i n g  patte rns o f  
s p e c i f i c  cou rts  across the two time periods to 
t e s t ,  more e x p l i c i t l y ,  the va r ious pa tte rns 
Id e n t i f i e d  e a r l i e r .
Comparison o f  pa tte rns among the c ou r t s .

The fo l low ing  cha r t  expands on the previous 
one by l i s t i n g  and ca tego r iz ing  courts  by the 
pa t te rns they fo l low .  These are the pa tte rns f o r  
those 29 c ou r t s ,  in 25 s t a te s ,  tha t reported 
comparable data fo r  a l l  three yea rs :

1.

2.

3.

decreased dur lno each o f  the time pe r iods .
The fo l low ing  chart  d isp lays  the number o f  

courts whose small claims f i l i n g s  have Increased 
o r  decreased during the two time pe r iod s :

4.
1978-81 1981-84

F i l in g s  increased 
s ig n i f i c a n t l y  more 
than the popu la t ion : 21 6

No s ig n i f ic a n t  d i f fe rence  
between the changes 
in populat ion and f i l i n g s : 6 10 5.

F i l in g s  did not increase 
measureably during 
th is  per iod : 0 1

F i l i n g s  increased a t  a 
ra te  s lower than the 
popu lation : 0 1

F i l in g s  decreasec during 
th is  period : 3 19

(I.

Comparable data were 
not a v a i la b le  f o r  
the per iod : 9 2 7.

"Up-up” Pa tte rn  
(no cavea ts ) :

"Ho s ig n i f ic a n t  
change-up":

Mortl, Dakota County Court (L ) 
Rhode Is land  D i s t r i c t  
Court (L )

New Jersey  Super io r  Cou?'t (G)
"Up-up" P a t te rn : 
(change 1n ' 8 1 - ’ 84 
f i l i n g s  was le s s  
than 78-'81 
increase In 
f i l i n g s ) : Co lorado County Court (L ) 

Hawaii D i s t r i c t  Court (L ) 
I l l i n o i s  C i r c u i t  Court (G) 
Maine D i s t r i c t  Court (L )
Missoi'« 1 C i r c u i t  Court (G) 
Vermont D i s t r i c t  Cour* ( I )

"Up-up" Pa tte rn  
(change 1n ’ 81 - ‘ 84 
popu la t ion exceeds 
o r  approximates 
change In 181 - ’ 84
f i l i n g s ) :  Alaska D i s t r i c t  Court (L )

New Hampshire D i s t r i c t  
Court (L )

"l)cwn-up" P a U . r n  
(Change in '8 1 - '84  
popu la t ion  exceeds 
o r  approximates 
change 1n '8 1 - '6 4
f i l i n g s ) :  D i s t r i c t  o f  Columbia

Super io r  Court (G)
Hew York D i s t r i c t  Court 
and C ity  Court (L )

"No s ig n i f i c a n t  cnange 
-  No s ig n i f i c a n t
change"

"Up-down"
Pa t te rn :

Idaho O i s t n c t  Court (L) 
Ohio Municipal Court (L )

C a l i f o r n ia  Municipal 
Court (L )

Indiana Superio r Court 
and C ' r c u i t  Court {3 ) 

Indiana County Court (L ) 
Kansas D i s t r i c t  Cour". (5 )  
Kentucky D i s t r i c t  Court (L )  
Nebraska County Court (L ) 
Hew Hampshire Municipal 
Court (L )

North Caro l ina  D i s t r i c t  
Court (L )

Ohio County Court (L )
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TABLE 33: Trend data for state courts mat specifically reported small claims case filings for 1978, 1981,

and 19U4. (continued)

I

I

I

Oregon D i s t r i c t  Court (L ) 
Pennsy lvan la -Ph l lade lph ln  
Municipal Court (L )

8 . “ Ho s ig n i f i c a n t
change-down":

C a l i f o r n ia  Ju s t ic e  Court (L )  
Iowa D i s t r i c t  Court (G)

9 . "Down-down" Pa tte rn :
Alabama D i s t r i c t  Court (L )

Only two courts  had s ig n i f i c a n t  and 
continuous Increases 1n small c laims f i l i n g s

during both 1978-81 and 1981-84 . In add it ion , 
the New Jersey Superio r Court experienced a 
s ig n i f ic a n t  Increase during 1981-84. Ten o ther 
courts  a ls o  reported Increases in t h e i r  small 
claims f i l i n g s ,  but the increases were e i th e r  
s ig n i f i c a n t l y  le s s  than the e a r l i e r  Increase 
during 1978-81 , o r  were le s s  than o r  approximated 
the population change f o r  tha t same period which 
would Ind ica te  no " l i t i g a t i o n  exp los ion" a t a l l .  
Eleven courts f i t  the "up-down" pa t te rn , and 
another three courts  a ls o  experienced decreases 
In small claims f i l i n g s  during 1981-84.

1

I

I

I



TABLE 33: Trend data for state courts that specifically reported small claims case filings for 1978, 1981,
and 1984.

_________ F i l in g s_________
J u r l s -

S ta te  and court t i t l e  d ic t ion  1978 1981 1984
COMPLETE STATE DATA:

Exc lusive c ou r t  ju r i s d i c t i o n :
Alabama:

O i s t r l c t  Court ............ 95 ,928 91 ,550 76,694
Alaska:

D i s t r i c t  Court ............ 7,948'* 10,1431 10,7351
Colorado:

County Court ................ .1 10 ,294 13 ,683 16,460
Connecticut:

Super io r  Court ............ NC 90,447 73,096
D i s t r i c t  o f  Columbia: 

Super io r  C o u r t ............ G 32,797 24 ,490 25 ,323
F l o r i d a 1

County Court ................. NC 172,208 163,171
Hawal1:

D i s t r i c t  C o u r t ............ 1 ,313 3 ,355 5 ,388
Idaho:

D i s t r i c t  Court . . . . . . 13 ,504 (4 ,217 14,174
I l l i n o i s :

C i r c u i t  Court .............. 175,454 205,055 217,641
Iowa:

D i s t r i c t  Coui ............ ,(i 72 ,054 75 ,258 71,666
Kansas:

D i s t r i c t  Court ............ 10 ,670 14 ,707 14 ,229
Kentucky:

D i s t r i c t  Court ............ 27 ,535 34 ,550 28 ,525
Maine:

D i s t r i c t  Court ............ 14 ,350 21 ,063 22,718
Minnesota:

County Court ................ NC 99 ,420 90,271
M issou ri :

C i r c u i t  Court .............. 11 ,745 16,110 19 ,106
New Je rsey :

Super io r Court ............ 40 ,535 42,012 51,137
North Ca ro l ina :

D i s t r i c t  Court ............ 171,612 226,604 194,321
North Dakota:

County Court . . . . . . . . 5 ,396 6 .446 3 ,523
Oklahoma:

D i s t r i c t  Court ............ .<? 77 ,790 NC 85,181
Pennsylvania:

Ph i lade lph la  
Municipal Court ----- 26 ,043 29,328 26,253

Rhode Is la nd :
D i s t r i c t  Court ............ 1 6 ,802 8,383 12,087

South Dakota:
C i r c u i t  C o u r t .............. r, NC 17,999 19,259

Vermont:
D i s t r i c t  Court ............ 6 ,252 7,578 8 ,952

Washington:
D i s t r i c t  Court ............ ,i 21 ,456 26 ,706 NC

Wisconsin:
C i r c u i t  C o u r t .............. ,G NC 173,220 168,563

l o t  exc lus ive  cou rt  J u r i s d ic t i o n :  
C a l i f o rn ia  (STATE TOTAL) 453,662 561,308 512,804

Jus t ic e  C o u r t .............. 32 ,128 35,477 30 ,225
Municipal Court .......... 421 ,534 526,431 482,579

Percent change Percent change Percent change
1978-1981 1981-1984 1978-1984

Popu- Popu- Popu-
la t i o n  F i l in g s  la t i o n  F i l in g s  1 a t l  oj;__ 7 IH ngs

22 -52 22 -162 42 -202
32 282< 212 6%1 252 3521
72 332 72 202 142 602
— — 12 -192 — —
62 -252 -12 32 -72 -232

— — 82 -52 — —
62 1562 62 612 122 3102
52 52 42 02 102 52
02 172 02 62 12 242

-12 42 02 -52 02 -12

22 382 22 -32 52 332
12 252 22 -172 32 32
22 472 22 82 42 S82
— — 22 -92 — —
12 372 12 192 32 632

12 42 1? 222 22 262
42 322 42 -142 t A3 132
12 19? 42 322 52 582
— — — — 132 92

02 132 02 -102 02 12

02 232 12 442 12 782
-~ — 42 72 — —
42 202 32 122 62 432
92 242 — - — —
— — 12 -32 — —

62 242 62 -92 122 132
r , 102 62 -152 122 -62
62 252 62 -82 122 142



TABLE 33: Trend data for state courts that specifically reported small claims case filings for 1978, 1981,
and 1984. (continued)

Percent change 
1978-1981F i l in g s

"Percent change 
1981-1984

Percent change
J u r l s -

S ta te  and cou rt  t i t l e  d ic t ion 1978 1981 1984
Popu­
la t i o n F i l in g s

Popu­
la t io n F i l In g s

Popu­
la t i o n F i l in g s

Indiana : (STATE TOTAL) NC 172 ,013 ' 156,705' 15 -9t<
Super io r  Court
and C i r c u i t  Court . . .G 29 ,682 ' 44 ,593 ' 35 ,042' 05 50s' 15 -21 X< 15 18S1Small Claims Court
o f  Marion County . . . .L NC 19,899 54,380 . . __ IS 95

County Court ................. 66 ,011 ' 77 ,521' 67 ,283 ' 05 1 7s' IS -135' 15 2S'
New Hampshire (STATE TOTAL) 22,816 28,246 29,513 55 24S 45 45 95 295D i s t r i c t  Court ............ .L 22 ,114 27 ,408 28,993 55 24S 45 65 9S 315

Municipal Court .......... 702 838 520 55 195 4S -385 95 -265
Ohio (STATE TOTAL) 90,615 94 ,324 93,817 OS 45 05 - IS OS 45

Municipal Court ......... ,L 77,671 80 ,254 82,155 OS 35 OS 25 OS 65
County Court ................ , L 12 ,944 14 ,070 11,662 05 95 OS - I S 05 -105

INCOMPLETE STATE DATA: 
Nebraska:

County C o u r t ................ 10 ,033 12,561 11,613 IS 255 25 -8S 35 16S
New York:

C iv i l  Court o f  NYC . . .L NC 59 ,728 52,065 — — IS -155 — . .

D i s t r i c t  Court and
City  Court ................... .L 44 ,176 43 ,822 47 ,887 -15 - IS IS 95 OS 85

Or :gon:
D i s t r i c t  Court ............ .L 43 ,422 54,457 37 ,548 65 255 IS -315 75 -145

Utah:
C i r c u i t  Court .............. .L NC 27 ,888 31,467 — — 95 135 — —

Tota ls  f o r  29 courts In 25 
s ta tes  repo r t ing  comparable
data f o r  a l l  th ree y ea rs :  1 ,4 90 ,699  1 ,762 ,36 4  1 ,659 ,439  25 185 25 -65  45 115

G 3 General ju r i s d i c t i o n  cou rt
I. 3 Limited ju r i s d i c t i o n  cou rt  
HC =■ Data are not comparable with o th e r years 
— = Data element is  not app licab le
’ Data are Incomplete:

A laska—D i s t r i c t  Court—Data do not include 
cases from low volume cou rts .

Indiana— Superior Court and C i r c u i t  Court, 
County Court— Data do not include cases 
c l a s s i f i e d  as " o th e r . "



TABLE 34: Trend data for state courts that specifically reported tort case filings for 1978, 1981, and 1984,

Courts included In th is  t a b le :
For inc lu s ion  in th is  t a b le ,  a c ou r t  must 

have reported an id e n t i f i a b le  t o r t  case load , 
separate from a l l  o ther c i v i l  cases , in a t l e a s t  
two o f  the three targeted y ea rs .  F ive s ta te s  
reported t o r t  f i l i n g s  f o r  a l l  the cou rts  which 
had Ju r i s d ic t i o n  over t o r t s  in those s t a t e s .  A 
to ta l  o f  21 statewide c ou r t s ,  in  17 s t a t e s ,  
reported data. Of the 21 c ou r t s ,  17 were general 
ju r i s d i c t i o n  cou rts .
Comparison o f  aggregated f i l i n g s  over time:

The fo l low ing data are from the 17 cou rts  in 
13 s ta tes that reported comparable data f o r  a l l  
three reoo rt ing  yea rs .  These f ig u re s  can be 
found on the bottom l i n e  o f  Table 34 .

The increase in t o r t  case f i l i n g s  between 
1978-81 was only 21 , while the popu la t ion f o r  
those s ta te s  grew 4% during the same time 
per iod . Between 1981-84 the popu la t ion grew 
another 45 while t o r t  f i l i n g s  increased by 75.
For the e n t i re  period 1973-84 t o t a l  t o r t  f i l i n g s  
increased 95 , however, the popu la tion a ls o  
increased by 85 . This is  the one case type , o f  
those studied in th is  sec t ion , where the 
aggregate number o f  cases Increased ove r both 
time periods eva luated. This does not q u a l i f y  as 
a " l i t i g a t i o n  exp lo s ion " , however, since the 
populat ion increased a t approximately the same 
ra te  as did the t o r t  f i l i n g s .

Although the aggregate f i l i n g s  increased 
somewhat over the years studied in Tar1® 34 , the 
above chart ind ica tes that t o r t  f i l i n g s  increased 
s ig n i f ic a n t l y  in le s s  than h a l f  o f  the cou rts  
repor t ing  data in  th is  tab le .  During the period 
7 981-84 , on ly o i .e - tn lrd  o f  the cou rts  report ing  
data had a s ig n i f ic a n t  increase in t o r t  
f i l i n g s —more cou rts  experienced decreases than 
s ig n i f ic a n t  Increases in t o r t  f i l i n g s  during 
1381-84. The cha rt  above d isp lays  how a l l  o f  the 
courts which reported data during e i t h e r  o f  the 
two periods f i t  In to  sp e c i f i c  ca tego r ie s .  The 
fo l low ing  chart l i n k s  the f i l i n g  pa t te rns  o f

sp e c i f ic  courts  across the two time pe r iods , to 
t e s t  more e xp l1 c1 ted ly , the various patterns 
id e n t i f i e d  e a r l i e r .
Comparison o f  patte rns among the c ou r t s .

The fo l low ing cnart  expands on th ep re v io u s  
cha r t  by l i s t i n g  and ca tego r iz ing  courts  by the 
patte rns they fo l lowed . These patte rns are 
exp la ined in the in t roduc t ion  to  th is  section 
( i . e . .  P a r t  I I ) .  These are the patte rns f o r  
those 17 cou rts  tha t reported comparable data fo r  
a l l  three yea rs .  The (G) and (L )  a f t e r  each 
cou rt  ind ica tes whether I t  Is  a general o r  
l im i ted  J u r i s d ic t i o n  c ou r t .

1.

2.

3 .

decreased during each o f  the time pe r iods .
Tne fo l low ing cnart  d isp lays  the number o f 

courts whose t o r t  f i l i n g s  have increased o r 
decreased during the two time pe r iod s : 4.

1978-81 1981 -84
F i l in g s  increased 

s ig n i f i c a n t l y  more 
than the popu la tion : 8 5

No s ig n i f ic a n t  d i f fe rence  
between the changes 
in population and f i l i n g s : 5 E

5 .

F i l in g s  Increased a t  a 
ra te  si ewer than the 
popu lation : 1 1 6.

F i l in g s  decreased during 
th is  period: 5 8

Comparable data were 
not a va i la b le  f o r  
the period : 2 2

7.

"Down-up" Pattern
(no c avea ts ) :  Alaska Super io r  Court (G)

C a l i f o r n ia  Superio r Court (G) 
F lo r id a  C i r c u i t  Court (G)

"Up-up" Pa t te rn :
(change In 181 -*8^)
f i l i n g s  was le s s
than 70-'81 Increase
in f i l i n g s ) :  Hawaii C i r c u i t  Court (G)

Washington Super io r Court (G)
"Up-up" Pattern 
(change in '81 - '8 4  
popu lation exceeds 
o r  approximates 
change in '81 - '84
f i l i n g s ) : Alaska D i s t r i c t  Court (L )
"Down-up" Pattern 
(Change in '81 - '84  
popu la tion exceeds 
o r  approximates 
change in '01 - '34
f i l i n g s ) :  North Dakota D i s t r i c t

Court (G)
"No s ig n i f ic a n t  change 
- no s ig n i f ic a n t  
change"

"Up-down"
Pa tte rn :

"No s ig n i f i c a n t  
change-down":

Ohio Court o f  Comnon 
P leas (G)

Maine Superio r Court (G)

Colorado C i s t r i c t  Court (G) 
Hawaii D i s t r i c t  Court (L ) 
Kansas D is t r ic t .  Court (G) 
New York Supreme Court 
and County Court (G>

Ohio County Court (L )
Ohio Municipal Court (L ) 
Tennessee C i r c u i t  Court 
and Chancery Court (G)

Icano D i s t r i c t  Court (G)

Of the courts  repo r t ing  comoarable data f o r  
a l l  three y e a rs ,  none experienced s ig n i f i c a n t  
increases during both 1978-31 and 1981-84 . Three 
adc i t iona l courts  reported decreases curing the 
f i r s t  period but s ig n i f i c a n t  increases 1n the 
1981-84 per iod . These three c ou r t s ,  however, are 
in s ta te s  that a ls o  experienced some o f  the



TABLE 34: Trend data for state courts that specifically reported tort case filings for 1978, 1981, and
1984. (continued)

l a rg e s t  Increases In populat ion ( I . e . ,  Alaska, 
C a l i f o r n i a ,  and Hawaii) .

The la rg e s t  numerical Increase 1n t o r t  
f i l i n g s  between 1901-84 i s  1n the C a l i f o rn ia  
Superio r Court ( I . e . ,  an increase o f  over 16 ,000 
case s ) .  This increase , almost s in g le  handedly, 
accounts f o r  the e n t i re  increase In the aggregate 
f igu re s  between 1981-84. Between the years 
1978-84 however, the increase 1n the r a te  o f  
f i l i n g s  was 12S, but was matched by a 125 
increase in the popu la t ion .

In add it ion  to the f a c t  tha t most s ta tes 
which have la rge  increases in f i l i n g s  a ls o  have 
the la r g e s t  increases in popu la t ion , and 
th e re fo re  do not q u a l i f y  as being e sp ec ia l ly  
l i t i g i o u s ,  another e igh t cou rts  reported 
decreases 1n f i l i n g s ,  and two o th e r s ta te  courts  
reported no s ig n i f i c a n t  change in t h e i r  f i l i n g s  
over both periods studied. Although t o r t  f i l i n g s  
do not f i t  the "up-down" pa tte rn  as s t rong ly  as 
do o ther case types , n e i th e r  do they provide any 
evidence o f  an increased propensity  o f  the 
American pub lic to sue.



I
TAW.E 34: Trend data for state courts that specifically reported tort case filings for 1978, 1981, and 1984,
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Percent change Percent change Percent change
F i l in q s 1978-1981 1981--1984 1978-•1984

J u r i s - Popu­ Popu­ Popu­
S ta ts  and cou rt  t i t l e  d ic t ion  1978 1981 1984 la t i o n F i l in g s la t io n F i l in q s la t io n FI 1 Ings
COMPLETE STATE DATA:

Exc lusive cou rt  Ju r i s d ic t i o n :
Kansas—D i s t r i c t  Ccurt ..G 3 ,249 4 ,517 , 4 ,033 , 25 395 25 -115 55 245
ld a h o - -D is t r ic t  Court . . .G 1,7281 1,744* 1 ,729* 55 15< 45 -15* 105 05<

Mot exc lus ive  cou rt  J u r i s d ic t i o n :
Alaska (STATE TOTAL) 1,3561 1,4281 1,885* 35 65* 215 315* 255 395*Super io r  Court .............. G 921 886 1 ,305 31 -45 215 475 255 425

D i s t r i c t  Court .............. L 4351 5521 5801 35 275* 215 55* 255 33%1
Hawaii (STATE TOTAL) 2,0321 2,5051 2,304< 61 2351 65 -65* 125 1351

C i rc u i t  Court ................ G 1,155* 1.46E* 1,611* 61 27X1 65 10*,1 125 3951
D i s t r i c t  Court .............. L 877 1 ,037 693 61 185 65 ■335 125 -215

Ohio (STATE TOTAL) 39 .645 41 ,603 26,171 05 55 05 -135 05 -95
Court o f  Common P leas G 21 ,587 21,906 22 ,149 05 15 05 15 OS 35
County Court ...................L 127 705 519 05 4555 05 -265 OS 3095
Municipal Court ______ L 17,931 18,992 13 ,503 OS 65 05 -295 05 -255

INCOMPLETE STATE DATA;
C a l i f o r n i a :

Super io r  C o u r t .............. G 86 ,729 80 ,970 97 ,068 65 -75 65 205 125 125
Colorado:

D i s t r i c t  Court and
Denver Superior
C o u r t .................................G 3,481 5 ,089 4 ,199 75 465 75 -175 145 215

F lo r id a :
C i r c u i t  C o u r t .................G 21,761* 21 ,063* 26,815* 125 -35* 85 275* 205 235*

Maine:
Superio r Court .............. G 1,803 1,914 2 ,083 25 65 25 95 45 155

Maryland:
C i r c u i t  C o u r t .................G 7,902* 8,135* NC 15 351 — — __ —

Montana:
D i s t r i c t  C o u r t ..............G NC 1,465 1,519 — — 45 45 — —

Mew York:
Supreme Court and
County C o u r t ................ G 35 ,684 39 ,234 37,847 -15 1 OX 15 -45 05 6%

North Dakrta:
D i s t r i c t  C o u r t .............. G 732 516 550 15 -305 45 75 55 -25X

Tennessee:
C i r c u i t  Ccurt, Chancery
Court (Law and Equity
Ccurt in 1978 and
1981) ................................ G 10 ,457 12,046 11,775 35 155 25 -25 65 , wAJ

Texas:
D i s t r i c t  Court .............. G NC 28,698 34 ,224 — — 85 195 — —

’Jtan:
C i s t r i c t  C o u r t .............. G 872 775 NC 115 -115 — — — —

Washington:
Super io r  C o u r t ..............G 6 ,882 7 ,919 8 ,997 95 IE'S 35 147. 125 3 U

Tota ls  f o r  17 courts in 13
s ta tes report ing  comparable
cata f o r  a l l  three years 215,539 220,558 235,456 45 25 45 75 85 9%

G 3 General ju r i s d ic t i o n  court 
L = Limited ju r i s d i c t i o n  court 
NC = Data are not comparable with o th e r years 
— *• Data elements are In app licab le
*Data are incomplete:

A laska—D i s t r i c t  Court—Data do not include 
low volume cou rts .

F I o r l e a —C i rc u i t  Court—Data do not include 
p ro fe ss iona l t o r t  cases.

Hawaii— Clrci i t  Court— Some t o r t  cases are 
Included in t r a n s fe r s .

Idaho—D i s t r i c t  Court— Some t o r t s  a re 
Included in the u n c la s s i f i e d  category .

Maryland— C i rc u i t  Court—Data do lo t  include 
"unreported cases ."



TABLE 35: Trend data for state courts that specifically reported contract case filings for 1978, 198), and

Courts included in th is  t a b le :
Fo r inc lu s ion  in th is  t a b le ,  a c ou r t  must 

have reported an id e n t i f i a b le  c on t rac t  case load , 
separate from a l l  o ther c i v i l  cases , 1n a t le a s t  
two o f  the three targeted y ea rs .  Two o f  the 
s ta te s  reported con tract f i l i n g s  f o r  a l l  the 
courts  which had ju r i s d i c t i o n  ove r c on t rac t  cases 
1n those s ta te s  . A to ta l  o f  15 statewide 
c ou r t s ,  In 13 s ta te s ,  reported data . Of the 15 
c ou r t s ,  11 were general J u r i s d ic t i o n  c ou r ts .
Comparison o f  aggregated f i l i n q s  over t ime:

The fo l low ing data a re from the 11 cou rts  in 
10 s ta tes that reported comparable data f o r  a l l  
three repo rt ing  yea rs . These f igu re s  can be 
found on the bottom l i n e  o f  Table 35 .

The increase in c on t rac t  case f i l i n g s  between 
1978-81 was 145, while the popu la t ion f o r  those 
s ta tes  grew 55 during the same pe r iod . Between 
1981-84 , the population grew another 45 , however, 
new contract f i l i n g s  decreased by 155—a c lea .' 
reve rsa l in the e a r l i e r  t rend o f  case load 
expansion. For the e n t i r e  period 1978-84 , to ta l  
con trac t f i l i n g s  decreased 45 wh i le  the 
popu lation Increased 95. These aggregate data 
support the "up-down" pa t te rn  f o r  con t rac t  
f i l i n g s .
Comparisor o f  courts whose f i l i n g s  increased i r  
decreased during each o f  the time pe r io ds.

The fo l low ing chart d isp lays  the number o f  
courts  whose contrac t f i l i n g s  have Increased o r  
decreased during the two time pe r iods :
__________________________________ 1978-81 1981-84
F i l in g s  increased 

s ig n i f i c a n t l y  more
than the popu lation : 7 2

Ho s ig n i f ic a n t  d i f fe rence  
between change in
population and f i l i n g s :  1 1

F i l in g s  increased a t a 
ra te  slower than the 
popu la t ion :

F i l in g s  decreased during 
th is  per iod :

Comparable data were 
not a va i la b le  fo r  
the period :

2

10

Once again, the "up-down" patte rn  
m a te r ia l i z e s .  Most o f  the cou rts  s tudied during 
the 1978-81 period experienced s ig n i f i c a n t

increases in f i l i n g s ,  while  th i s  trend reversed 
i t s e l f  during the period 1981-84 when most courts  
experienced decreases in  t h e i r  f i l i n g s  o f  
c on t ra c t  cases. The F lo r id a  C i r c u i t  Court and 
the Texas D i s t r i c t  Court were the two courts  tna t 
experienced s ig n l fc a n t  increases in t h e i r  cas<t 
f i l i n g s ,  y e t  they a ls o  recorded the la rg e s t  
Increases in popu lation f o r  those courts tha t 
reported data during 1981 -84 . The cha rt  above 
d isp lay s  how a l l  o f  the cou rts  which reported 
data during e i t h e r  o f  the two periods f i t  in to  
s p e c i f i c  c a tego r ie s . The fo l low ing  cha rt  l in k s  
the f i l i n g  pa t te rns o f  s p e c i f i c  courts  across the 
two time periods to  t e s t ,  more s p e c i f i c a l l y ,  the 
va r ious  pa tte rns id e n t i f i e d  e a r l i e r .
Comparison o f  pa tte rns among the c ou r t s .

Ihe fo l low ing  cha rt  expands on the previous 
one by l i s t i n g  and ca tego r iz ing  cou rts  by the 
pa t te rns  they fo l lowed . These pa tte rns are 
expla ined in the in troduc t ion  to  th is  sec*-'on 
( i . e . ,  P a r t  I I ) .  These a re  the pa t te rns r o r  
those 11 cou rts  tha t repor ted  comparable data f o r  
a l l  th ree yea rs .  The (G) o r  (L )  a f t e r  each cou rt  
ind ica tes whether i t  i s  a general o r  l im i ted  
ju r i s d i c t i o n  cou r t :

1. "Up-up” Pa tte rn
(no cavea ts ) :  F lo r id a  C i r c u i t  Court (G)

2 . "Up-up" Pa tte rn  
(change in '81 - '84  
popu la tion exceeds 
o r  approximates 
change in ' 8 1 - ’ 84
f i l i n g s ) :  Hawaii C i r c u i t  Court (G)

Hawaii 01 s t r i c t  Court (L )
3 . "Up-down" Pa t te rn :

Colorado O i s t r i c t  Court (G) 
Maine Super io r  Court (G) 
North Dakota D i s t r i c t  
Court (Gj 

Ohio County Court (L )
Ohio Municipal Court (L ) 
Tennessee C i r c u i t  Court 
and Chancery Cour: (G)

4 . "Oown-down" Pa tte rn :
Arkansas Court o f  Common 
P leas (L )

Washington Superio r Court (G)

The F lo r id a  C i r c u i t  Court i s  the on ly  court 
tha t can la y  c laim to  a la rg e  Increase in 
con t rac t  f i l i n g s .  Courts in 8 o th e r  s ta te s  
fo l lowed the down trend a f t e r  1981.



TABLE 35: Trend data for state courts that specifically reported contract case filings for 1978, 1981, and
1984.

Percent change
  1978-1981

Popii-
1934 l a t i o n F i l in g sSta te  and court t i t l e

J u r i s ­
d ic t ion  1978

F i l in g s
1981

COMPLETE STATE DATA:
Exclusive court J u r i s d ic t i o n :
Kansas:

D i s t r i c t  C o u r t  G MC
Mot exc lus ive  cou rt  J u r i s d ic t i o n :
Hawaii (STATE TOTAL) 9,1751

C i rc u i t  C o u r t ................. G 1,4341
O l s t r l c t  C o u r t  L 7,741

INCOMPLETE STATE DATA:
Arkansas:

Court o f  Common P leas L 377*
Colorado:

D i s t r i c t  C o u r t  G 14 ,147
F lo r id a :

C i r c u i t  C o u r t ................. G 27 ,005
Maine:

Superior C o u r t  G 1 ,318
Maryland:

C i r c u i t  C o u r t ................. G MC
Montana:

D i s t r i c t  Court  G NC
North Dakota:

D i s t r i c t  Court  G 3 .095
Ohio:

Municipal C o u r t  L 171,166;
County Court .................... L 3 ,6 4 8 ’

Tennessee:
C i rcu i t  Court , and 
Chancery Court . . .

Texas:
D i s t r i c t  Court . . . .

Hashirgton:

Percent cnanoe Percent change
1981-1984' 1978-1984

Popu- Popu-
la t i o n  F i l in g s  la t i o n  F i l in g s

39,175 41 ,982 * • 22 72 —

13,4601 14,0551 62 4721 62 4*1 122 53212,0471 2.1311 62 4321 62 4*1 122 492111,413 11 ,924 62 472 62 42 122 542

300 102 22 -2021 22 -662 52 -732<
22 ,395 15,270 72 582 72 -322 142 82
29 ,677 38,650 122 102 82 302 202 432
1,456 1,103 22 102 22 -242 42 162

6,5761 5,4961 — — 22 -162'' — —

5 ,860 4 ,420 -- — 42 -252 — —

4 ,412 4 ,062
187,657'! 

7,7491
149,3321

5,740<

12

OS
02

432
102<
1122<

42
02
02

-82
-202'
-262<

52
02
02

312
-132''
572<

>,327 8 ,830 7,582 32 212 22 -142 62 32
NC 38,902 51,152 — — 82 312 — —

21,679 18 ,748 13,691 92 -142 32 -262 122 -362

T o ta ls  f o r  11 courts in  10 
s ta te s  report ing comparable
data f o r  a l l  th ree .yea rs  258 ,937 294,684 249,787 52 142 42 -152 92 -42

G 3 General ju r i s d ic t io n  cou rt  
L = Limited ju r i s d ic t i o n  court 
NC = Data are not comparable with o th e r yea rs .  
— = Data elements are In app l ic ab le .
iData are Incomplete:

Arkar.; as—Court o f  Common P le as—One county 
reported no data in 1978.

Hawaii—C i rcu i t  Court— Some cases are 
Included In t r a n s fe r s .

Maryland—C irc u i t  Court— Data do not Include 
some "unreported cases ."

Ohio—Municipal Court and County Court—Some 
contract cases are Included in 
miscellaneous c i v i l  cases.



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978,
1981, and 1984.

Courts Included in  th is  tab ie :
For Inc lu s ion  in th is  ta b le ,  a c ou r t  must 

have reported an Id e n t i f i a b le  t r i a b l e  fe lony  
case load , separate from a l l  o th e r c rim ina l cases, 
In a t  l e a s t  two o f  the three targeted y ea rs .  A 
to ta l  o f  28 statewide courts  In 28 s ta tes  
reported data. A ll o f  these cou rts  are general 
J u r is d ic t io n  cou rts .
Comparison o f  aggregated f i l i n g s  over time:

The fo l low ing  data are from the 24 courts  in 
24 s ta tes that reported comparable data f o r  a l l  
th ree repor t ing  yea rs . These f ig u re s  can be 
found on the bottom l in e  o f  Table 36.

The Increase 1n t r i a b le  fe lony  cases between 
1978-81 was 282 , while the popu la tion f o r  the 
s ta tes  report ing  these data Increased Dy 32. 
Between 1981 -84 , the population continued to grow 
another 32 , and new t r i a b le  fe lony  f i l i n g s  
Increased by 72. The pa tte rn f o r  these aggregate 
f i l i n g s  evidence a considerab le slowing o f  the 
f i l i n g  pa tte rn  during 1981-34. In f a c t ,  during 
the 1981-84 pe r iod , t r i a b le  fe lony  case f i l i n g s  
did not increase a t  a ra te  s ig n i f i c a n t l y  g rea te r 
than the ra te  a t  which the popu lation Increased.
Comparison o f  courts whose f i l i n g s  Increased o r
decreased during each o f  the time pe r iods .

The fo l low ing  chart d isp lays the number o f  
courts whose t r i a b l e  fe lony f i l i n g s  have 
increased o r decreased during the two time 
periods :

1978-81 1981-84
F i l in g s  increased 

s ig n i f i c a n t l y  more 
than the popu la t ion : 22 8

Ho s ig n i f ic a n t  d i f fe rence  
between the changes 
in population and f i l i n g s : 0 6

F i l in g s  did not increase 
measu rab ly  during 
th is  Deriod: 0 1

F i l in g s  increased a t a 
ra te  s lower than the 
popu lation : 0 2

F i l in g s  decreased during 
th is  period : 2 11

Comparable data were 
not a va i la b le  f o r  
the period : 4 0

Arproximately th re e - f curths o f  those courts 
report ing t r i a b l e  fe lony f i l i n g s  between 1978-81 
experienced s ig n i f i c a n t  increases in t h e i r  
case loaos. This tendency f o r  increased f i l i n g s ,  
however, was g re a t ly  diminished during 1981-84 
when almost twice as many ccurt.p reported 
decreases in t h e i r  fe lony fH 1 n 3s as cou rts  who 
reported f i l i n g  increases s ig n i f i c a n t l y  g rea te r 
than population increases. This observat ion is  
mors c le a r l y  i l l u s t r a t e d  in the fo l low ing  chart .

The chart above d isp lays how a l l  o f  the 
courts which reported data during e i t h e r  o f  the

two periods f i t  in to  sp e c i f i c  ca tego r ie s . The 
fo l low ing  chart  l i n k s  the f i l i n g  patte rns o f  
s p e c i f i c  courts across the two time periods to 
t e s t ,  more s p e c i f i c a l l y ,  the various patterns 
id e n t i f i e d  e a r l i e r .
Comparison o f  patterns among the c ou r t s .

The fo l low ing chart  expands on the previous 
one by l i s t i n g  and catego r iz ing  courts by the 
pa t te rns they fo l l ow .  These patte rns are 
exp la ined in the in troduc t ion  to th is  section 
( I . e . ,  P a r t  I I ) .  These a re  the pa tte rns f o r  
those 24 courts in 24 s ta tes  tha t reported 
comparable data f o r  a l l  th ree y e a rs .

1. "Up-up" Patte rn
(no cavea ts ) :  Alaska Super io r Court

O i s t r i c t  o f  Columbia Superior 
Court

Hew Je rsey  Super io r  Court
2. "Down-up" Patte rn

(no cavea ts ) :  Minnesota D i s t r i c t  Court
3 .  "Up-up" Pa t te rn :

(change in  '8 1 - '84  
f i l i n g s  was le s s  
than ‘ 78—'81 in ­
crease in f i l i n g s ) :

Arkansas C i r c u i t  Court 
Hawaii C i r c u i t  Court 
I l l i n o i s  C i r c u i t  Court 
New York Supreme Court 
and County Court

4 . "Up-up" Patte rn  
(change in ’ 81 - '8 4  
popu lation exceeds 
o r  approximates 
change in '3 1 - '84
f i l i n g s ) :  Arizona Superior Court

C a l i f o rn ia  Super io r Court 
Colorado D i s t r i c t  Court 
Idaho D i s t r i c t  Court 
North Dakota O is t r i c t  Court 
V i rg in ia  C i r c u i t  Court 
Washington Super io r  Court

5. "Up-down"
Pa t te rn : Georgia Super io r Court

Kansas D i s t r i c t  Ccurt 
Maine Superio r Court 
North Ca ro l ina  Super io r 
Court

Ohio Ccurt o f  Common Pleas 
Uregon C i r c u i t  Court 
Rhode Is land  Superio r Court 
Wyoming D i s t r i c t  Court

fi. "Down-down" Pa t te rn :
Wisconsin C i r c u i t  Court

Of the 24 statewide cou rts  repor t ing  data in 
Teble 36 , on ly  fou r experienced increases in 
f i l i n g s  that continued to increase s ig n i f i c a n t l y  
more than the popu la t ion . The number o f  t r i a b le  
fe lo n y  f i l i n g s  decreased during the period 
1981-84 in nine o f  the statewide courts reported



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978, 1981,
and 1984. (continued)

in  th is  tab le .  As i s  the case with t o r t s ,  1 t 
appears as though the ra te  o f  increases in fe lony 
f i l i n g s  has decreased. A dd i t io n a l ly ,  downward 
trends were experienced in a la rge number o f  
statewide cou r ts .  This trend in fe lony  cases,

may be a function o f  changes in a v a r ie ty  o f  
v a r ia b le s  ranging from: the actual crime ra te ,  
the ra te  o f  reported crime, the po l ic e  clearance 
r a t e ,  s ta te  crim inal law, and prosecuting ra te s .



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978, 1981 ,
and 1984.

Percent change Percent change Percent change
_________ F i l in g s__________  1978-1981 1981-1984 1978-1984

Popu- Popu- Popu-
State and cou rt  t i t l e   1978 1981 1984 la t i o n  F i l in g s  la t io n  F i l in g s  la t i o n  F i l i n g s
Alaska:

Superior Court   778 1 ,194 1 .846 35 532 212 552 252 1372
Arizona:

Superior Court ...........................  10 ,390- 14,3571 15,3601 112 382< 92 72* 212 482<
Arkansas:

C i r c u i t  Court .......................... 8 ,9971 14,5651 17.993J 22 62X1 22 23 i1 52 lOOxd
C a l i f o rn ia :

Super io r C o u r t ...........................  55,369.1 64 ,9931 74.4121 62 17XJ 651 14*J 122 342.1
.o lo rado :

O i s t r i c t  C o u r t   10 ,604 13 ,868 14 ,783 72 312 72 72 142 392

D i s t r i c t  o f  Columbia:
Super io r C o u r t ........................ 3 ,415 4 ,283  6 ,035 -62  252 -12  412 -72 772

Georgia:
Super io r C o u r t .......................  26 ,293 37 ,338 33 ,725 52 422 52 -102  102 282

Hawaii:
C i r c u i t  C o u r t .......................... 1 ,729< 2,291 < 2,6551 6% 3321 62 16*1 1 2 2  54*1

Idaho:
D i s t r i c t  C o u r t .......................  2 .845 3 ,302 3 ,649 52 165 42 l i t  102 282

I l l i n o i s :  -
C i r c u i t  Court .......................... 34,260d 41 ,7951 46,107.1 02 22*J 02 10*J 12 35*J

Iowa: < , .D i s t r i c t  C o u r t   NC 8 , 1 66J 7 ,6580 —  — 02 -6x1
Kansas:

D i s t r i c t  C o u r t   10 ,303 12,121 11,397 22 182 22 -62 2 115
3 Superior C o u r t .......................  2 .7901 3,281 J 3,1891 22 18*J 22 -3*J 4V- 14%1

Minnesota:
D i s t r i c t  C o u r t   10 ,678 10 ,155 12 ,162 22 -52 22 202 42 142

New Hampshire:
Superior C o u r t   NC 3 ,652 3 ,813 —  —  42 42

New Je rsey :
Suoerio r Court   24 ,311 29,101 37 ,135 12 202 12 282 22 532

New York:
Supreme Court-County . . .

C o u r t .......................................  21 .506J 41 ,587J 49,191.1 -12  322J 12 18*J 02 562J
North Ca ro l ina :

Superior Court   30 ,576  42 ,792 42 ,160 42 402 42 -12  72 362
North Dakota:

D i s t r i c t  C o u r t   916 1 ,233 1,284 12 352 42 42 52 402
Ohio:

Court o f  Connon P leas . . . .  31 ,575 41 ,076 37 ,073 02 302 02 -102 02 172

Orecion:
C i r c u i t  C o u r t .......................... 16-097 20 ,198 19 ,913 62 252 12 -12  72 242

Rhode Is land :
Superior C o u r t   2 ,396 4 ,576  4 ,232 02 912 12 -82 12 772

South Dakota:
C i r c u i t  C o u r t     NC 2 ,654  2 ,606 —  — 32 -22

Texas:
D i s t r i c t  Court . . . . . . . . . . .  NC 32 ,872 87 ,249 —  — 82 52

V i rg in ia :
C i r c u i t  Court .........................  29 ,554  40 ,444 42 ,642 32 382 42 5f, 72 452

Washington:
Superior C o u r t   11 ,168 15 ,442 15 ,432 92 382 32 0* 122 582

Wisconsin: . . .  j
C i r c u i t  C o u r t .......................... 15,8551 14.601J 13.607J 22 -8XJ 12 -7%J 32 -1421

Wyomino:
D i s t r i c t  Court   1 ,404 1 ,772 1 ,462 142 262 42 -172  IDS 42
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TABLE 36 : Trend data f o r  s ta te  cou rts  tha t s p e c i f i c a l l y  repor ted  t r i a b l e  fe lony  case f i l i n g s  f o r  1978, 1981, 
and 1984. (continued)

F i l in q s
Percent change 

1978-1981
Percent change 

1981-1984
Percent change 

1978-1984
State and cou rt  t i t l e 1978 1981 1984

Popu­
l a t i o n  F i l in q s

Popu­
la t i o n F i l in q s

Popu­
la t i o n F i l in q s

T ota ls  f o r  24 courts In 
24 s ta tes report ing  comparable 
data f o r  a l l  three years 373 ,609 476,361 507,444 3% 28% 3% 7% 65 36%

Note: A l l o f  the courts l i s t e d  above a re  general 
j u r i s d i c t i o n  cou rts .

NC = Data a re not comparable with o th e r  yea rs .
— = Data element 1s not app l ic ab le .
^Oata are incomplete:

Arizona— Some fe lo n ie s  a re included In  an 
un c la s s i f i e d  category .

Hawaii—Felony f igu res  do not inc lude reopened 
p r i o r  cases included in  the un c la s s i f i e d  
c i v i l  category .

JExp lanation o f  data included in the category : 
Arkansas—Felony f igu res  Include DWI/DUI 

cases.

C a l i f o r n i a —Felony f ig u re s  include DWI/DUI 
cases.

I l l i n o i s —Felony case load data include 
pre l im inary  hearings from courts 
"downstate .“

Iowa—Felony cases include t h i rd  o f fense  
DWI/DUI cases in 1981 and 1984.

Maine—Felony f ig u re s  inc lude c lasses  A, B, 
and C.

New York—Felony f ig u re s  inc lude DWI/DUI 
cases.

Wisconsin—Felony f ig u re s  include l im i ted  
fe lony  cases.

8

I

i

I
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H e a r i n g s  on L i a b i l i t y  I n s u r a n c e
a n d  P e r s o n a l  I n j u r y  Law

Log  N o t e s

T ap e  No .  1 C o u n t e r
I n t r o d u c i n g  H a r r y  B r a n s o n  0
D r .  D a v i d  A. M cG u i r e  307~
E r i c  T .  S a n d e r s  757
K e i t h  E .  Brown 1 0 6 2
S a n d r a  K .  S a v i l l e  1400
R i c h a r d  L .  B l o c k  1 6 2 2
T ap e  N o .  2
R i c h a r d  L .  B l o c k  ( c o n t . )  0
R o b e r t  M. L i b b e y  717
Q u e s t i o n s  1285
Bob W a g s t a f f / D i c k  B l o c k  1290
Bob W a g s t a f f / K e i t h  B rown 1348
Bob W a g s t a f f / D a v i a  M cG u i r e  13T0
G a i l  F r a t i e s / D i c k  B l o c k  1 43 5
M ike  T h o m p s o n /D i c k  B l o c k  1533
H a r r y  B r a n s o n / D i c k  B l o c k  1575
H a r r y  B r a n s o n / D a v i d  M cG u i r e  1 6 1 3
S t a n  D i t u s / D a v i d  M cG u i r e  1 62 8
A n d o n i a  H a r r i s o n / D i c k  B l o c k  1 67 3



Log  N o t e s  ( o n e  t a p e  -  s l o w  p l a y  -  2 h o u r  m ode )

T a p e  No .  1 C o u n t e r

I n t r o d u c t i o n - H a r r y  B r a n s o n  0
D r .  D a v i d  A.  M c G u i r e  115
E r i c  T .  S a n d e r s  313
K e i t h  E .  B r own  455
S a n d r a  K .  S a v i l l e  6 1 8

R i c h a r d  L .  B T o c k  731
R o b e r t  M. L i b b e y  954
G r a p h s  1130
Q u e s t i o n s  1 1 4 0

Bo b  W a g s t a f f / D i c k  B l o c k  1 1 4 1

Bob  W a g s t a f f / K e i t h  B r ow n  1 1 6 4

B o b  W a g s t a f f / D a v i d  M c G u i r e  1 1 7 3

G a i i  F r a t i e s / D i c k  B l o c k  1 1 9 7

M i k e  T h o m p s o n / D i c k  B l o c k  1 2 3 a

H a r r y  B r a n s o n / D i c k  B l o c k  1 2 5 1

H a r r y  B r a n s o n / D a v i d  M c G u i r e  1 2 6 5

S t a n  D i t u s / D a v i d  M c G u i r e  1 2 7 2

A n d c n i a  H a r r i s o n / D i c k  B l ^ c k  1 2 8 9

H e a r i n g s  o n  L i a b i l i t y  I n s u r a n c e
a n d  P e r s o n a l  I n j u r y  Law



SPEAKER; HARRY BRANSON

I ' d  l i k e  l o  w e l c o m e  y o u  a l l  t o  w h a t  I  h o p e  w i l l  b e  a n  e n l i g h t i n g  

p r o g r a m  o n  t h e  s u b j e c t  o f  c a s u a l t y  i n s u r a n c e ,  t h e  c a s u a l t y  

i n s u r a n c e  m a r k e t  t o d a y ,  a n d  t h e  c a s u a l t y  i n s u r a n c e  r a t e s .

T h e r e ' s  a p p a r e n t l y ,  i f  y o u  r e a d  t h e  n e w s p a p e r s ,  o r  m a g a z i n e s ,  

w a t c h  t e l e v i s i o n ,  t h e r e ' s  b e e n  a l o t  o f  p u b l i c i t y  i n  t h e  l a s t  

y e a r  o r  s o  a b o u t  t h e  c o s t  o f  i n s u r a n c e  a n d  a b o u t  a s u b j e c t  

c a l l e d  t o r t  r e f o r m  a n d  w e ' r e  h e r e  t o  t a l k  a b o u t  t h o s e  t h i n g s .  

J u s t  t h i s  m o r n i n g  I  p i c k e d  up  a  c o p y  o f  t h e  l a t e s t  T im e  

M a g a z i n e ,  i t  h a s  o n  i t  t h e  h e a d l i n e  " S o r r y  A m e r i c a  Y o u r  

I n s u r a n c e  H a s  B e e n  C a n c e l l e d . "  T h a t ' s  a  v e r y  d r a m a t i c  h e a d l i n e  

i n  a m a j o r  n e w s m a g a z i n e  i n  t h i s  c o u n t r y .  T h e  s t o r y  t h a t  f o l l o w s  

t h e  h e a d l i n e  i s  n o t  a s  d r a m a t i c  a n d  p e r h a p s  a  l i t t l e  m o r e  

D a l a n c e d .  We h o p e  t h a t  t h e  p r o g r a m  t o d a y  w i l l  b e  e v e n  m o r e  

b a l a n c e d .  W e ' v e  i n v i t e d  s ome  o f  t . . e  m o r e  k n o w l e d g e a b l e  p e o p l e  

i n  t h e  c o m m u n i t y  t o  t a l k  t o  u s  a b o u t  t h e  s o - c a l l e d  c r i s i s  i n  t h e  

i n s u r a n c e  i n d u s t r y  t o d a y  a n d  t h e  c r i s i s  i n  t h e  t o r v r e f o r m  

m o v e m e n t ,  a n d  t h e y ' l l  b e  a d d r e s s i n g  I  b e l i e v e  among  o t h e r  t h i n g s  

t h e  s i t u a t i o n  t h a t  b r i n g s  u s  h e r e  t o d a y  a n d  t h a t ' s  t h e  

s k y r o c k e t i n g  r a t e s  a n d  p r o p e r t y  a n d  c a s u a l t y  i n s u r a n c e  c o v e r a g e  

f o r  b u s i n e s s ,  p r o f e s s i o n a l  p e o p l e  a n d  g o v e r n m e n t  w i t h i n  t h e  p a s t  

f e w  y e a r s .  I n  a d d i t i o n  t o  t h e  s k y r o c k e t i n g  r a t e s  w e ' r e  g o i n g  t o  

b e  l o o k i n g  a t  t h e  r e d u c e d  o r  u n a v a i l a b l e  c o v e r a g e ,  t h e  m o s t  

e x t r e m e  s t a t e m e n t  a b o u t  w h i c h  I  h a d  j u s t  r e a d  t o  y o u  " S o r r y  

A m e r i c a  y o u r  i n s u r a n c e  h a s  b e e n  c a n c e l l e d . "  T h e r e  a r e  a  c o u p l e  

o f  t h e o r i e s  f l o a t i n g  a r o u n d  a b o u t  how a l l  t h i s  h a p p e n e d .  One  i s
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t h a t  t h e  i n s u r a n c e  c o m p a n i e s  w i t h  d o u b l e  d i g i t  i n f l a t i o n  and a* 

v e r y  h i g h  i n t e r e s t  r e t u r n  a  c o u p l e  o f  y e a r s  a g o ,  b a c k  when we 

w e r e  a b l e  t o  g e t  s o m e t h i n g  l i k e  a  s i x t e e n  p e r c e n t  r e t u r n  o n  

i n v e s t m e n t s ,  w e n t  o u t  a n d  c o m p e t e d  v e r y  v i g o r o u s l y  f o r  p r e m i u m s  

s o l d  a  l o t  o f  p o l i c i e s  a t  p r e m i u m  r a t e s  t h a t  w e r e  c o m p e t i t i v e  

a n d  p e r h a p s  l o w e r  t h a n  t h e y  s h o u l d  h a v e  b e e n .  A f t e r  t h e  

i n t e r e s t  r a t e s  w e n t  down t h e  r e i n s u r a n c e  m a r k e t ,  p a r t i c u l a r l y  
t h e  L o n d o n  i n s u r a n c e  m a r k e t ,  b e g a n  l o o k i n g  a t  t h e  s i t u a t i o n  a n d  

s t a r t i n g  p u l l i n g  b a c k  o n  r e i n s u r a n c e . .  As a  r e s u l t  r a t e s  h a v e  

b e e n  g o i n g  up  a t  w h a t  t h e  p e o p l e  who h a v e  t o  b u y  i n s u r a n c e  I  

t h i n k  i n  t h i s  a u d i e n c e  a n d  e l s e w h e r e  w o u l d  s a y  a r e  a l a r m i n g  t o  

c o v e r  w h a t  may b e  s i m p l y  a  m a r k e t  c o n d i t i o n  a n d  a  s i t u a t i o n  t h a
9

i n v o l v e s  a  j u d g m e n t  a b o u t  w h e r e  i n t e r e s t  r a t e s  w e r e  g o i n g  t o  g o  

a  c o u p l e  o f  y e a r s  a c o .  T h a t s  o n e  e x p l a n a t i o n .  A n o t h e r  o n e  i s  

t h a t  t h e r e  h a s  b e e n  a  s t e a d y  i n c r e a s e  o f  l i t i g a t i o n ,  t h a t  j u r i c  

h a v e  be<sn a w a r d i n g  h i g h e r  a n d  h i g h e r  v e r d i c t s ,  a n d  d e f e n s e  c o s t  

a n d  f e e s  a n d  p l a i n t i f f  c o s t s  a n d  f e e s  h a v e  b e e n  g o i n g  u p .  ( T h e  

a w a r d s  h a v e  n e c e s s i t a t e d ,  made  i t  n e c e s s a r y  f o r  i n s u r a n c e  

c o m p a n i e s  t o  r a i s e  t h e i r  r a t e s  t o  c o v e r  n o t  o n l y  t h e  i n c r e a s e d  

r i s k  i n  t h e  f u t u r e ,  b u t  a l s o  j u s t  t o  c o v e r  t h e  c o s t  o f  p a y i n g  

t h e s e  p o l i c i e s .  T h e s e  a : : e  s ome  o f  t h e  t h e o r i e s .  One  g r o u p  

n a t i o n w i d e  i s  n o t  a  s i n g l e  g r o u p  a n d  e v e r y  s t a t e  i n  t h e  U n i o n  

t h a t  I ' m  a w a r e  o f  t h e r e  a r e  t o r t  r e f o r m  m o v e m e n t s ,  o r  t o r t  

r e f o r m  c o m m i t t e e s .  P e o p l e  who  h a v e  t o  p a y  t h e s e  i n s u r a n c e  

p r e m i u m s  h a v e  b e e n  g e t t i n g  t o g e t h e r  a n d  t h e y ' v e  o r g a n i z e d  a n d  

t h e y  a r e  a p p r o a c h i n g  l e g i s l a t u r e s  a s k i n g  t h e m  t o  c h a n g e  t h e
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1 l a w s ,  a s k i n g  them  t o  c h a n g e  t h e  b a s i c  t o r t  la w  i n  t h e  U n i t e d  

S t a t e s  a n d  s ome  l e g i s l a t u r e s  a r e  d o i n g  t h a t .  Some a r e  

c o n s i d e r i n g  . t h e s e  l a w s ,  m o d i f i c a t i o n s  i n  o u r  l a w s .  Some o f  t hem 

a r e  r a d i c a l ,  s om e  o f  t h e m  a r e  n o t ,  s ome  o f  t h em  a r e  p e r h a p s  

n e c e s s a r y .  A l l  o f  t h i s  i s  b e i n g  d o n e  I  b e l i e v e ,  i n  t h e  h o p e  

t h a t  i t  w i l l  r e d u c e  o u e  i n s u r a n c e  r a t e J .  We a r e  f a c i n g  a 

s i t u a t i o n  w i t h  m u n i c i p a l i t i e s ,  p r o f e s s i o n a l s ,  b u s i n e s s e s ,  w h e r e  
y o u  e i t h e r  may f i n d  y o u r s e l f  i n  a  s i t u a t i o n  w h e r e  y o u  c a n ' t

a f f o r d  t h e  i n s u r a n c e  o r  w h e r e  t h e  i n s u r a n c e  t h a t  i s  a v a i l a b l e  t o

y o u ,  o r  t h a t  t h e r e  i s n ' t  a n y  a t  a l l  o r  y o u  c a n ' t  a f f o r d .  O f  

c o u r s e  t h e  r e s u l t  o f  t h a t  i s  t h e  p u b l i c  t h a t  i s n ' t  p r o t e c t e d .

I f  we c a n ' t  h a v e  t h i s  k i n d  o f  i n s u r a n c e ,  we c a n ' t  h a v e  t h i s  k i n d

o f  c o v e r a g e .  T h e n  p e o p l e  a r e  g o i n g  t o  f i n d  t h e m s e l v e s  i n

s i t u a t i o n s  w h e r e  t h e y  g o  t o  c o u r t  f o r  r e d r e s s  f o r  h a r m s  t h a t  

t h e y  h a v e  s u f f e r e d  a n d  t h e r e  i s n ' t  g o i n g  t o  b e  a n y  mone y  t o  p a y  

t h e m .  T h e  t o r t  r e f o r m  m o v e m e n t  h a s  come up  w i t h  s ome  p r o p o s e d  

s o l u t i o n s  f o r  t h i s  p r o b l e m  t h a t  I  a s s u m e  t h e y  b e l i e v e  w i l l  l o w e r  

i n s u r a n c e  r a t e s  among  o t h e r  t h i n g s .  Some o f  t h e s e  r e f o r m s  

i n c l u d e  e l i m i n a t i n g  o r  r e d u c i n g  c e r t a i n  k i n d s  o f  a w a r d s .  T h e r e  

a r e  c a p s  o r  l i m i t s  b e i n g  s u g g e s t e d  o n  p a i n  a n d  s u f f e r i n g  a w a r d s  

i n  p e r s o n a l  i n j u r y  c a s e s .  T h e r e  i s  t a l k  o f  e l i m i n a t i n g  p u n i t i v e  

d a m a g e s  o r  d i r e c t i n g  m o n i e s  f r o m  p u n i t i v e  d am a g e s  t o  t h e  s t a t e  

r a t h e r  t h a n  t o  t h e  p l a i n t i f f  i n  a n  i n j u r y  c a s e .  T h e r e ' s  a  

r e q u i r e m e n t  t h a t ' s  b e i n g  a s k e d  f o r  i n  l e g i s l a t i o n  t h a t  p a y m e n t s  

b e  made o n  a  p e r i o d i c  b a s i s  r a t h e r  t h a n  a  l u m p  sum b a s i s .

T h e r e ' s  t a l k  o f  l o w e r i n g  o r  l i m i t i n g  c o n t i n g e n t  f e e  a g r e e m e n t s

3



1  b e t w e e n  p l a i n t i f f s '  a t t o r n e y s  a nd t h e i r  c l i e n t s  and a l s o  t a l k  o f

2 l i m i t i n g  o r  e l i m i n a t i n g  i n  w h o l e  o r  i n  p a r t  a t t o r n e y s '  a w a r d s

3 f o r  f e e s  f r o m  t h e  c o u r t s .  I n  s eme  c a s e s  t h e r e  i s  t a l k  o f

4 l o w e r i n g  s t a t u t e  o f  l i m i t a t i o n s ,  a n d  a l s o  I ' m  a w a r e  o f ,  a t  l e a s t

5 i n  A l a s k a ,  t h a t  t h e r e ' s  s om e  i n t e r e s t  i n  e l i m i n a t i n g  w r o n g f u l

6 d e a t h  a c t i o n s  i n  t h e  c a s e  o f  c h i l d r e n  o r  p e o p l e  who d o n ' t  h a v e

7 d e p e n d e n t s .  T h e r e  a r e  o t h e r  a n s w e r s  t h a t  h a v e  b e e n  p r o p o s e d ,

8 n o t  b y  I  t h i n k  a s  o r g a n i z e d  n o t  o r g a n - i z e d  g r o u p s ,  a s  much a s

9 i n d i v i d u a l s  t h a t  t a l k  a b o u t  i n c r e a s e d  s t a t e  a n d  f e d e r a l

10 r e g u l a t i o n  o f  t h e  i n s u r a n c e  i n d u s t r y ,  p u b l i s h i n g  i n f o r m a t i o n

11 a b o u t  r a t e s  s o  t h a t  p e o p l e  c a n  u n d e r s t a n d  n o t  o n l y  r a t e s  b u t

12 w h a t  i t  c o s t  t h e  i n s u r a n c e  c o m p a n i e s ,  a c t u a l l y  c o s t  t h e m ,  t o

1 3  p r o v i d e  i n s u r a n c e  t o  t h e  p u b l i c ,  a s k i n g  f o r  g r e a t e r

1 4  a c c o u n t a b i l i t y  f r o m  t h e  i n s u r a n c e  i n d u s t r y .  As  I  s a i d ,  i n  o r d e r

15  t o  s h e d  s ome  l i g h t  o n  t h i s  c r i s i s ,  w e ' v e  a s k e d  s ome  o f  t h e  b e s t

1 6  p e o p l e  we k n ow  t o  c ome  f o r w a r d  a n d  t a l k  t o  u s .  T h e s e  . r e

17  k n o w l e d g e a b l e  a n d  I  b e l i e v e  r e a s o n a b l e  p e o p l e  who a r e  m o r e

1 8  i n t e r e s t e d  I  h o p e  i n  s h e d d i n g  l i g h t  t h a n  h e a t  o n  t h i s  s u b j e c t ,  I

1 9  k n ow  t h e r e ' s  a  l o t  o f  h e a t ,  t h e r e s  a  l o t  o f  f e e l i n g  a b o u t  i t .  I

20 t h i n k  a n y t i m e  y o u  l o o k  a t  a n  i n s u r a n c e  b i l l  a n d  f i n d  t h a t  y o u r

21 i n s u r a n c e  r a t e s  h a v e  d o u b l e d  a n d  t r i p l e d  y o u ' r e  g o i n g  t o  b e

2 2  p r e t t y  u p s e t  a b o u t  i t .  I  n o t i c e  i n  t h e  a u d i e n c e  t h e r e  a r e

2 3  b u t t o n s  o n  s ome  o f  t h e  p e o p l e  t h a t  a r e  s i t t i n g  o u t  t h e r e  t h a t

2 4  s a y  " T o r t  R e f o r m  Now" a n d  I  a s s u m e  t h e y  f e e l  p a s s i o n a t e l y  a b o u t

2 5  t h i s  s u b j e c t .  We c a n  a l w a y s  u s e  m o r e  i n f o r m a t i o n  a n d  i n  t h a t

2 6  l i g h t  t h e  B o a r d  o f  G o v e r n o r s  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n  h a s
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p u t  t o g e t h e r  t h i s  p r o g r a m .  As p r e s i d e n t  o f  t h e  A s s o c i a t i o n  I  

h a v e  t h e  t a s k  o f  m o d e r a t i n g .  T h e  s p e a k e r s  a r e  g o i n g  t o  be f i r s t  

o f  a l l  D r ,  D a v i d  M c G u i r e ,  t h e  p r e s i d e n t  o f  t h e  A l a s k a  M e d i c a l  

A s s o c i a t i o n ,  a  p r o m i n e n t  A n c h o r a g e  s u r g e o n .  He w i l l  b e  f o l l o w e d  

b y  E r i c  T .  S a n d e r s  o f  t h e  l a w  f i r m  o f  Y o u n g  a n d  S a n d e r s  a n d  I  

p r o m i s e d  E r i c  t h a t  I  w o u l d  t e l l  y o u  t h a t  h e  i s  a p r o m i n e n t  
p l a i n t i f f s '  a t t o r n e y  i n  A n c h o r a g e ;  K e i t h  B r o w n  o f  H a g a n s ,  B r o w n  

& G i b b s ,  a  d e f e n s e  a t t o r n e y ;  S a n d r a  K a y  S a v i l l e ,  o f  K a y ,

S a v i l l e ,  C o f f e y ,  H opwo od  & S c h m i d t ,  who  p r i m a r i l y  I  b e l i e v e ,  i n  

h e r  e x p e r i e n c e  h a s  d o n e  p l a i n t i f f s '  w o r k ,  s h e  h a d  d o n e  s ome  

d e f e n s e  w o r k ;  R i c h a r d  L .  B l o c k ,  f o r m e r  i n s u r a n c e  c o m m i s s i o n e r  

f o r  t h e  S t a t e  o f  A l a s k a ,  a d m i t t e d  t o  t h e  p r a c t i c e  o f  l a w  i n
t

A l a s k a  a n d  C a l i f o r n i a ,  p r e s i d e n t  o f  t h e  A l a s k a  N a t i o n a l  

I n s u r a n c e  C o m p a n y ;  a n d  R o b e r t  M. L i b b e y  o f  L i b b e y ,  S u d d o c k  a n d  

H a r t ,  who  i s  p r e s i d e n t  o f  t h e  A l a s k a  Ac ad emy  o f  T r i a l  L a w y e r s .  

E a c h  o n e  o f  t h e s e  p o p l e  w i l l  h a v e  1 5  m i n u t e s  a p p r o x i m a t e l y  t o  

g i v e  you .  a.  p r e s e n t a t i o n  o n  t h e  s u b j e c t  a n d  a f t e r  t h e y  h a v e  ( 

f i n i s h e d  t h e y  w i l l  a n s w e r  q u e s t i o n s  f r o m  t h e  B o a r d  o f  G o v e r n o r s  

o f  t h e  A l a s k a  B a r  A s s o c i a t i o n .  I  w o u l d  l i k e  a t  t h i s  t i m e  t o  

i n t r o d u c e  t h e  m embe r s  o f  t h e  B o a r d  o f  G o v e r n o r s  t h a t  a r e  g o i n g  

t o  q u e s t i o n  t h e  s p e a k e r s .  T o  my i m m e d i a t e  l e f t ,  f a r  l e f t ,  i s  

J u d i t h  B a z e l e y ,  f r o m  A n c h o r a g e ,  A l a s k a ,  a n  a t t o r n e y  i n  A n c h o r a g e  

i n  p r i v a t e  p r a c t i c e .  N e x t  t o  h e r  i s  L a r r y  W e e k s  f r o m  J u n e a u ,  

A l a s k a .  L a r r y  i s  a f o r m e r  D i s t r i c t  A t t o r n e y  i n  A n c h o r a g e ,  a nd  

h e  i s  now i n  p r i v a t e  p r a c t i c e  i n  J u n e a u .  M i k e  T h o m p s o n  o f  

K e t c h i k a n ,  A l a s k a ,  i n  p r i v a t e  p r a c t i c e  o f  l a w  t h e r e .  G a i l  R o y



1 F r a t i e s ,  D i s t r i c t  A t t o r n e y ,  A n c h o r a g e ,  A l a s k a .  G o i n g  a g a i n  t o '

2 t h e  f a r  r i g h t ,  we h a v e  tw o  p u b l i c  members o f  t h e  b o a r d  t h a t  a r e

3 p r e s e n t  t o d a y .  T h e  f i r s t  i s  J a n  A c k e r m a n  o n  t h e  f a r  r i g h t .  J a r

4 i s  f r o m  F a i r b a n k s ,  A l a s k a .  N e x t  t o  J a n  i s  A n d o n i a  H a r r i s o n ,

5 p u b l i c  membe r  f r o m  A n c h o r a g e .  N e x t  t o  h e r  i s  S t a n l e y  D i t u s ,

6 a t t o r n e y  i n  p r i v a t e  p r a c t i c e  i n  A n c h o r a g e ,  A l a s k a .  N e x t  t o

7 S t a n l e y  i s  s e a t e d  R a l p h  B e i s t l i n e .  R a l p h  i s  g o i n g  t o  b e  t h e

8 n e x t  p r e s i d e n t  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n .  He i s

9 p r e s i d e n t - e l e c t ,  a n d  B o b  W a g s t a f f  i s  s e a t e d  i m m e d i a t e l y  n e x t  t c

10  t h e  c a m e r a .  B o b  i s  i n  p r i v a t e  p r a c t i c e  i n  A n c h o r a g e ,  A l a s k a .

1 1  T h e s e  a r e  t h e  m em b e r s  o f  t h e  B o a r d  o f  G o v e r n e r 3 . I  am t h e i r

1 2  p r e s i d e n t ,  my name  i s  H a r r y  B r a n s o n .  A t  t h i s  t i m e  I  w o u l d  l i k e

1 3  t o  t u r n  t h e  l e c t e r n  o v e r  t o  D r .  D a v i d  M c G u i r e  who  w i l l  b e  o u r
1 4  f i r s t  s p e a k e r .

1 5  S P EAKE R :  D R .  DAV ID  MCGUIRE

16  G o o d  M o r n i n g .  T h a n k  y o u  t o  t h e  B o a r d  o f  G o v e r n o r s  f o r  t h e

1 7  o p p o r t u n i t y  t o  s p e a k  t o  y o u  a b o u t  t h i s  i s s u e .  F o r  t h o s e  i n  t h e

1 8  a u d i e n c e  who w i l l  n o  d o u b t  n o t  a g r e e  w i t h  me ,  my name i s  D a v i d ,

1 9  n o t  D a n i e l ,  c h i s  i s  t h e  B a r ,  n o t  t h e  L i o n s  C l u b .  I ' d  l i k e  t o

20 t e l l  y o u  a b o u t  s ome  h i s t o r y  t h a t  h a s  h a p p e n e d  i n  t h e  s t a t e  o f

2 1  A l a s k a *  a n d  mak e  s om e  o b s e r v a t i o n s  a b o u t  t h a t  h i s t o r y ,  a n d  p o i n t

22 o u t  t o  y o u  t h a t  I  t h i n k  i t  i s  n o t  a  u n i q u e  h i s t o r y  a n d  t h a t

2 3  t h e r ^  a r e  l e s s o n s  t h a t  we c a n  l e a r n  f r o m  t h a t  h i s t o r y  a n d  a p p l y

2 4  t o  o t h e r  a r e a s  o f  o u r  c o m m u n i t y .  T h e r e ' s  I  t h i n k  l i t t l e  d o u b t

2 5  t h a t  t h e r e ' s  a  p r o b l e m  w i t h  i n s u r a n c e ,  a n d  s o ,  I  t h i n k  we d o n ' t



n e e d  r.o s p e n d  t o o  much t i m e  c o n v i n c i n g  o u r s e l v e s  t h a t  i n d e e d  

t h e r e  i s  a p r o b l e m  a n d  we n e e d  t o  d o  s o m t h i n g  a b o u t .  The 

q u e s t i o n  t h e n ,  a s  M r .  B r a n s o n  h a s  s a i d ,  i s  t h i s  a p r o b l e m  

r e l a t e d  t o  t h e  i n s u r a n c e  c o m p a n i e s ,  o r  i s  t h i s  t h e  p r o b l e m  

r e l a t e d  t o  t h e  t o r t  s y s t e m ,  o r  i s  i t  a p r o b l e m  r e l a t e d  t o  t h e  

t o r t  f e a s o r s ,  o r  a l l  t h o s e  n e g l i g e n t  p e o p l e  o u t  t h e r e  t h a t  a r e  

d o i n g  b a d  t h i n g s  t o  e v e r y b o d y ,  o r  i s  i t  a c o m b i n a t i o n  o f  t h e  

a b o v e .  W e l l ,  l e t  me mak e  s ome  o b s e r v a t i o n s .  I n  1 9 7 5 ,  a n d  l e t  

me h a s t e n  t o  s a y  t h a t  e v e n  t h o u g h  I  am a p h y s i c i a n ,  I  am a l s o  a  

c i t i z e n ,  a n d  e v e n  t h o u g h  I  t a l k  a b o u t  e x a m p l e s  t h a t  h a v e  

o c c u r r e d  i n  m e d i c i n e ,  I  d o n ' t  mean  t o  s i n g l e  m e d i c i n e  o u t ,  I  

d o n ' t  t h i n k  t h a t  t h e  p r o b l e m s  t h a t  t h e  d o c t o r s  o r  t h e  h o s p i t a l s  

h a v e  f a c e d  a r e  a n y  d i f f e r e n t  t h a n  t h e  p r o b l e m s  t h a t  t h e  r e s t  o f  

y o u  a r e  f a c i n g  n ow .  T h e  d i f f e r e n c e  i s  t h a t  i t  s t a r t e d  t e n  y e a r s  

a g o ,  a n d  now t h e  s am e  t h i n g  t h a t  was  h a p p e n i n g  t o  u s  t e n  y e a r s  

a g o  i s  now h a p p e n i n g  t o  l o t s  o f  p e o p l e  a c r o s s  t h e  b o a r d .  I t ' s  

n o  l o n g e r  s u f f i c i e n t  t o  s a y  t h a t  t h e  r e a s o n  t h a t  t h e r e ' s  a 

m a l p r a c t i c e  c r i s i s  i s  b e c a u s e  t h e  d o c t o r s  a r e  s u c h  c r ummy  

s u r g e o n s  a n d  do  s u c h  t e r r i b l e  t h i n g s ,  b e c a u s e  t h a t  d o e s n ' t  

r e a l l y  e x p l a i n  why  t h e  d a y  c a r e s  c a n ' t  g e t  i n s u r a n c e ,  a n d  why 

t h e  m u n i c i p a l i t i e s  c a n ' t  g e t  i n s u r a n c e  a n d  s o  o n .  s o ,  p l e a s e  

t a k e ,  t h i s  i n  t h e  c o n t e x t  t h a t  I ' m  r e p o r t i n g  t o  y o u  a h i s t o r y  

t h a t  I  t h i n k  o c c u r r e d  e a r l i e r  t h a n  t h a n  t h e  p r e s e n t  h i s t o r y ,  b u t  

I  d o n ' t  t h i n k  t h e  p r o b l e m s  a r e  a n y  d i f f e r e n t ,  a n d  I  t h i n k  t h a t  

t h e  o b s e r v a t i o n s  a r e  p a r a l l e l  a n d  a r e  u s e f u l .  I n  1 9 7 5  we 

c o u l d n ' t  g e t  i n s u r a n c e  a t  a n y  p r i c e ,  n o  o n e  w o u l d  s e l l  i t  t o

7



1 u s .  We were  t o l d  t h a t  t h e  p r o b l e m  was t h e  i n s u r a n c e  c o m p a n i e s

2 a n d  t h e y  w e r e  r i p p i n g  e v e r y b o d y  o f f  a n d  t h a t  t h a t ' s  w h e r e  we

3 o u g h t  g o  t o  l o o k  t o  p o i n t  t h e  f i n g e r .  We w e r e  a l s o  t o l d  t h a t  i f

4 we  w e r e n ’ t  s u c h  g r e e d y ,  a v a r i c i o u s ,  a r r o g a n t  p e o p l e  who d i d  s u c h

5 t e r r i b l e  t h i n g s  we w o u l d n ' t  g e t  s u e d  s o  m uc h .  And we s a i d  w e l l ,

6 a s  a  m a t t e r  o f  f a c t ,  we d o n ' t  k now t h e  a n s w e r  t o  e i t h e r  o n e  o f

7 t h o s e  q u e s t i o n s .  We w e n t  down t o  J u n e a u  a n d  we a s k e d  f o r  t h r e e

8 b a s i c  t h i n g s .  We a s k e d  f o r  a  p a n e l  t o  r e v i e w  t h e  m a l p r a c t i c e

9 c a s e s  s o  t h a t  we c o u l d  l e a r n  m o r e  a b o u t  who d o e s  a n d  who  d o e s n ’ t

1 0  d o  m a l p r a c t i c e  a n d  w h a t  i t  r e a l l y  m e a n s .  We a s k e d  f o r  s ome

11  m e c h a n i s m  o f  i n s u r a n c e  b e c a u s e  we d i d n ' t  h a v e  a n y ,  a n d  we a s k e d

1 2  f o r  t o r t  r e f o r m .  We g o t  t h e  f i r s t  t w o .  We g o t  a  s c r e e n i n g

13  p a n e l  t h a t  now s c r e e n s  m o s t  i f  n o t  a l l  m a l p r a c t i c e  c a s e s .  W e ' v e

14  l e a r n e d  a  g r e a t  d e a l  f r o m  t h a t  3 c r e e i n g  p a n e l .  I t ' s  g o i n g  t o

15  d i s a p p o i n t  s eme  o f  y o u  t o  k n ow  t h a t  t h e  n u m b e r s  o f  d o c t o r s  t h a t

1 6  a r e  s u e d  f o r  m a l p r a c t i c e  a r e  n o t  n e c e s s a r i l y  t h e  w o r s t  d o c t o r s .

1 7  Some  o f  t h e  b e s t  d o c t o r s  who  a r e  i n  t h e  p r i m e  o f  t h e i r  f i e l d ,
*.4 »

1 8  a r e  who  a r e  w e l l  t h o u g h t  o f ,  a r e  b e i n g  s u e d  b e c a u s e  t h e y  a r e

1 9  d o i n g  d a n g e r o u s  p r o b l e m s .  We t h e n  a s k e d  f o r  a n  i n s u r a n c e

2 0  m e c h a n i s m ,  we g o t  i t ,  i t s  c a l l e d  M ICA ,  a n d  i t ' s  i m p o r t a n t  t o

2 1  h e a r  t h e  h i s t o r y  o f  w h a t  h a s  h a p p e n e d .  M e d i c a l  I n s u r a n c e

2 2  C o r p o r a t i o n  o f  A l a s k a  wa s  f o u n d e d  w i t h  a  l o a n  f r o m  t h e  S t a t e  a n d

2 3  t h e -  c o n c e p t  wa s  t h a t  t h e  d o c t o r s  w o u l d  i n s u r e  t h e m s e l v e s ,  a n d

2 4  t h e  d o c t o r s  w o u l d  s e e  t o  i t  t h a t  t h e y  r e v i e w e d  t h e m s e l v e s ,  a n d

2 5  i f  t h e y  d i d  t h a t  we w o u l d  g e t  a w a y  f r o m  t h e  e v i l  i n s u r a n c e

2 6  c o m p a n y  a n d  t h e  o u t r a g e o u s  p r o f i t s  t h e y  w o r e  g e t t i n g  f r o m  u s .
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1 W e l l ,  i t  s e em e d  t o  w o r k  f o r  a w h i l e .  M a t t e r  o f  f a c t  i t  s e em e d  

t o  w o r k  p r e t t y  g o o d .  R a t e s  i n d e e d  d i d  s t a b l i z e  f o r  a w h i l e .

M I CA ,  I  t h i n k ,  h a s  d o n e  a n  e x c e l l e n t  j o b .  T h e y  d i d  r i s k  

m a n a g e m e n t ,  t h e  C o m m i s s i o n e r  o f  i n s u r a n c e  r e v i e w e d  r a t e s ,  s a t  o n  

t h e  B o a r d  w i t h  t h e m ,  t o l d  t h e m  how much t h e y  s h o u l d  c h a r g e  a n d  

w h y ,  a n d  t h e y  d i d  p r e t t y  much e x a c t l y  w h a t  h e  s a i d .  T h e y  d i d n ' t  

d o  a n y  s p e c u l a t i v e  i n v e s t m e n t s ,  t h e y  d i d n ' t  d o  p r e d a t o r y  

p r i c i n g ,  t h e y  d i d n ' t  d o  s p e c u l a t i o n  a n d  a l l  t h e s e  o t h e r  t h i n g s  

t h a t  t h e  i n s u r a n c e  c o m p a n i e s  a r e  a c c u s e d  o f  d o i n g .  T h e i r  g o a l  

wa s  t o  p r o v i d e  i n s u r a n c e  t o  t h e  d o c t o r s  t h a t  w o u l d  r e c o m p e n s e  

t h e  p a t i e n t  ’ / he  wa s  i n j u r e d  b y  n e g l i g e n t  a c t i v i t y .  W e l l  w h a t  

h a p p e n e d ?  E v e r y t h i n g  w e n t  a l o n g  f i n d  u n t i l  t h i s  y e a r ,  t h e n  

p r o b l e m s  b e g a n  t o  a r i s e .  A t  f i t i , t  t h e  p r o b l e m  was  t h a t  MIC/' 

c o u l d n ' t  g e t  r e i n s u r a n c e ,  a n d  s o  e v e r y b o d y  s a i d ,  w e l l ,  t h e  

p r o b l e m  i s  t h e  r e i n s u r a n c e  c o m p a n i e s  a g a i n  a r e  b e h i n d  t h i s  w h o l e  

d e a l  a n d  a n d  t h e y ' r e  r u n n i n g  t h i n g s  u p .  K e l l ,  s o  i n  D e c e m b e r  

MICA s a i d  w e l l  l o o k ,  w h a t  we a r e  g o i n g  t o  d o  i s  go  a h e a d  a n d  do 

t h i s  w i t h o u t  r e i n s u r a n c e  b u t  t h e n  t h e i r  a c t u a r y  s a i d  i n  o r d e r  t o  

d o  t h a t  t h e y  h a d  t o  d o u b l e  t h e  r a t e  t h i s  y e a r ,  a n d  t h e y  h a d  t o  

d e c r e a s e  t h e  c o v e r a g e  t o  o n e  f o u r t h ,  w h i c h  m e a n t  t h a t  t h e  

max imum l e v e l  t h a t  c o u l d  b e  o b t a i n e d  wa s  $ 5 0 0 , 0 0 0  a n d  i t  m e a n t  

t h a t  t h e  r a t e  wa s  d o u b l e d .  Now $ 5 0 0 , 0 0 0  i n  t h e s e  d a y s  a n d  a g e  

i f  y o u ' r e  d e l i v e r i n g  b a b i e s  i s  p r o b a b l y  n o t  e n o u g h  i n s u r a n c e ,  

b u t  n e v e r  m i n d  t h a t  f o r  a  m o m e n t .  I n  F e b r u a r y  t h e y  w e r e  a b l e  t o  

o b t a i n  r e i n s u r a n c e .  B u t  t h e  c o s t  o f  t h a t  r e i n s u r a n c e  now 

i n c r e a s e d  t h e  p r e m i u m  t o  1 4 0  t o  1 7 0  p e r c e n t .  Now i t  s e e m s  t o  me



c l e a r  t h a t  t h e  c o s t  o f  t h e  b a s i c  i n s u r a n c e  w i t h  MICA was  d o u b l e  

a n d  t h e  p r e m i u m  wa s  o r  t h e  c o v e r a g e  wa s  r e d u c e d  t o  o n e  f o u r t h  

a n d  t h e  c o s t  o f  t h e  r e i n s u r a n c e  w i t h  L o r d s  o f  L o n d o n  wa s  t h e  4 0  

t o  t h e  7 0  p e r c e n t  a b o v e  i t .  Now w h a t  d o e s  t h a t  m ea n  t o  t h e  

d o c t o r s  a n d  t h e  p e o p l e  i n  t h e  S t a t e  o f  A l a s k a ?  W e l l  i t  me an s  

t h a t  i n  D i l l i n g h a m ,  h e r e ' s  a  l i t f . e  n u m b e r  t o  w o r k  t h r o u g h ,  

t h e r e  a r e  7 5  b a b i e s  d e l i v e r e d  e v e r y  y e a r  i n  D i l l i n g h a m .  T h a t ' s  

b e c a u s e  t h a t ' s  a l l  t h e  p r e g n a n t  women t h e r e  a r e .  D o c t o r s  c a n ' t  

w o r k  a n y  f a s t e r ,  o k a y ?  T h e r e ' s  f i v e  d o c t o r s  d e l i v e r i n g .  I f  yo i  

d i v i d e  5 i n t o  7 5  y o u  c ome  o u t  w i t h  1 5 .  Now t h e  w a y  MICA 

s t r u c t u r e s  t h e  p r e m i u m  g o e s  l i k e  t h i s ,  i f  y o u  a r e  d o i n g  g e n e r a l  

p r a c t i c e  w o r k ,  c u t s  a n d  b r u i s e s  a n d  b r o k e n  b o n e s ,  y o u  p * y  X .  I  

y o u ' r e  d o i n g  d e l i v e r i e s  y o u  p a y  X p l u s  Y .  Y v e r y  n e a r l y  e q u a l s  

X .  I f  y o u  d i v i d e  t h e  n u m b e r  o f  b a b i e s  t h a t  a r e  d e l i v e r e d  b y  t h  

p r i c e  p e r  b a b y  t h a t  i s  d e l i v e r e d ,  i t  c ame  o u t  t o  $ 5 0 0  b e f o r e  t h  

p r e m i u m  e n t r i e s  f o r  M ICA .  Now r e m e m b e r  t h a t  t h i s  i s  t h e  compan -  

t h a t ' s  n o n p r o f i t  s t a t e  r e g u l a t e d  a n d  a l l  t h a t  k i n d  o f  t h i n g ,  

o k a y ?  S o  now wh en  y o u  d o u b l e  t h e  r a t e  t h e n  i t  g o o s  up  t o  a 

$ 1 0 0 0  i f  y o u  a d d  t h e  4 0  a n d  t h e  7 0  p e r c e n t ,  y o u  c a n  d o  t h e  

m a t h .  W e l l ,  $ 1 2 0 0  o r  s o  i s  w h a t  t h e y  a r e  c h a r g i n g  f o r  a  

d e l i v e r y  i n  D i l l i n g h a m .  S o  w h a t  t h e  d o c t o r s  i n  H o m e r  now a r e  

d o i n g *  i s  t h e y  h a v e  n o  i n s u r a n c e ,  a n d  t h e  d o c t o r s  i n  C o r d o v a  

h a v e  n o  i n s u r a n c e ,  a n d  t h e s e  a r e  n o t  t h e  a v a r i c i o u s  A n c h o r a g e  

s u r g e o n s  t h a t  a r e  r i p p i n g  e v e r y b o d y  o f f ,  o k a y ,  t h e s e  a r e  t h e  

p r a c t i t i o n e r s  o u t  t h e r e  i n  Hom e r  t h a t  a r e  t r y i n g  t o  d e l i v e r  

b a b i e s  c a u s e  t h e  l a d i e s  d o n ' t  w a n t  t o  come t o  A n c h o r a g e  o r  c a n '

1 0



g e t  o u t .  W e l l ,  so  f o r  t h o s e  t h a t  s a y  t h a t  the w h o l e  t h i n g  i s  

t h e  i n s u r a n c e  m e c h a n i s m ,  t h e n  t h e r e  m u s t  be an e x p l a n a t i o n  o f  

w h a t  happened t o  M I C A  a n d  why i t  w e n t  t h a t  way. i f  y o u  p a y  1 

m i l l i o n  d o l l a r s  t o  o n e  b a b y  who i s  b o r n  w i t h  a b i r t h  p r o b l e m ,  

y o u  h a v e  t o  do 1 0 , 0 0 0  d e l i v e r i e s  w i t h o u t  a n o t h e r  p r o b l e m .  1 , 0 0 0  

-  1 0 , 0 0 0 ,  a l o t .  So w e ' v e  s a i d  t h a t  we t h i n k  t h e r e ' s  a p r o b l e m  

m ore  t h a n  j u s t  t h e  i n s u r a n c e  c o m p a n i e s  and what i s  i t ?  W e l l  

w e ' v e  t a k e n  a l o o k  a t  t h e  t o r t  s y s t e m  and how i t ' s  come t o  b e .  

T h e r e  h a v e  been s i g n i f i c a n t  c h a n g e s  i n  t h e  t o r t  s y s t e m  and t h o s e  

h a v e  o c c u r r e d  i n  t h e  l a s t  20 y e a r s  o r  2 5 .  We 've g o n e  f r o m  a 

s y s t e m  o f  c o n t r i b u t o r y  n e g l i g e n c e  t o  now one o f  s t r i c t  l i a b i l i t y  

i n  t h e  c a s e  o f  p r o d u c t s ,  a n d  t h e r e ' s  e v e n  some r e a s o n  t o .  b e l i e v e  

t h a t  s t r i c t  l i a b i l i t y  w i l l  s o o n  be  a p p l i e d  to  p r o f e s s i o n a l s .

T h a t  means t h a t  a n y t h i n g  t h a t  g o e s  w r o n g  h&s t o  be c o m p e n s a t e d  

r e g a r d l e s s  i f  y ou  w e r e  n e g l i g e n t ,  r e g a r d l e s s  i f  y o u  w e r e  a t  

f a u l t .  T h e r e ' s  a l o n g  d e l a y  i n  t h e  s y s t e m .  I t  t a k e s  two co 

f i v e  y e a r s  or  l o n g e r  t o  g e t  t h r o u g h  t h e  s y s te m .  I t ' s  

e x p e n s i v e .  Even i f  y o u  w i n  i t ' s  e x p e n s i v e ^  And i f  y o u  w i n ,  i f  

y o u  a r e  ju d g e d  i n n o c e n t  b y  t h e  c o u r t ,  y o u  s t i l l  h a v e  t o  p a y  t h e  

c o s t  o f  y o u r  d e f e n s e  a n d  t h e r e ' s  no w h e re  t o  go g e t  i t  f r o m .

W i t h  t h i s  i n s u r a n c e  c o m p a n y  w e ' v e  b e g u n  t o  see whe re  t h e  d o l l a r s  

go a  l i t t l e  b i t ,  a n d  f r o m  M I C E ,  w h i c h  i s  a n o t h e r  o r g a n i z a t i o n  

v e r y  s i m i l a r  t o  M I C A ,  we know t h a t  o n e - t h i r d  o f  a l l  t h e  d o l l a r s  

t h a t  a r e  s p e n t  i n  p r e m i u m s  go t o  d e f e n s e ,  o n e - t h i r d  g o e s  t o  t h e  

p l a i n t i f f ' s  bar and o n e - t h i r d  g o e s  t o  t h e  p a t i e n t  o r  t h e  v i c t i m  

t h a t ' s  b e e n  i n j u r e d .  Now a t  t h e  v e r y  l e a s t  l a d i e s  a n d



1  g e n t l e m e n , t h a t ' s  a n  i n s u f f i c i e n t  s y s t e m .  W o r k m a n ' s  comp i s

2 a b l e  t o  p r o d u c e  a  much  m o r e  e f f i c i e n t  s y s t e m  t h a t ' s  a t  l e a s t  7 0

3 t o  8 0  p e r c e n t  e f f e c t i v e .  S o  i f  we c a n ' t  do  a n y t h i n g  e l s e  we

4 o u g h t  t o  b e  a b l e  t o  d o  s o m e t h i n g  t o  i n c r e a s e  t h e  e f f i c i e n c y  o f

5 t h e  s i t u a t i o n .  Now s o m e o n e  h a s  s a i d  w e l l ,  w e ' r e  g o i n g  t o

6 r e s t r u c t u r e  t h e  t o r t  s y s t e m  o r  we w a n t  t o  g e t  r i d  o f  t h e  t o r t

7 s y s t e m  o r  we w a n t  t o  mak e  e v e r y b o d y  immune f r o m  l a w s u i t .  T h a t ’ s

8 n o t  t r u e  a t .  a l l .  T h e  c o u r t  s y s t e m  h a s  u n d e r g o n e  c h a n g e  a n d  we

9 t h i n k  t h a t  t h e  c h a n g e  w a s  n o t  i n  t h e  r i g h t  d i r e c t i o n  a n d  w e ' d

10  l i k e  t o  b r i n g  i t  b a c k  t o  w h a t  i t  wa3 . We ' d  l i k e  t o  b r i n g  i t

11 b a c k  s o  t h a t  i f  y o u  a r e  n e g l i g e n t  y o u r s e l f  a nd  c o n t r i b u t e  t o

12 y o u r  i n j u r y ,  t h a t  t h e r e ' s  s om e  o b s e r v a t i o n  o f  t h a t  n e g l i g e n c e .

1 3  W e ' d  l i k e  t o  b r i n g  i t  b a c k  s o  t h a t  i f  y o u  a r e  a t  f a u l t  y o u  o u g h t

1 4  t o  p a y ,  b u t  i f  y o u ' r e  n o t  a t  f a u l t  y o u  s h o u l d n ' t  p a y  j u s t

1 5  b e c a u s e  y o u  h a v e  t h e  m o n e y .  S o ,  w e ' v e  p r o p o s e d  a  s e r i e s  o f

1 6  t h i n g s  t h a t  we t h i n k  w o u l d  d o  t h i s .  Now some p e o p l e  s a y  i t ' s

17  r a d i c a l ,  w e l l  I  d o n ' t  t h i n k  i t ' s  r a d i c a l .  Some p e o p l e  s a y  t h a t
M 0

1 8  w e ' r e  t r y i n g  t o  p u t  t h i s  o n  t h e  b a c k  o f  t h e  v i c t i m .  I  d o n ' t

1 9  t h i n k  s o ,  a nd  I ' d  l i k e  t o  t a k e  t o  s ome  t i m e  t o  e x p l a i n  i t  t o  y ou

2 0  i f  I  m a y .  We w e n t  t o  C a l i f o r n i a  f i r s t  b e c a u s e  C a l i f o r n i a  was

21 t h e  o n l y  s t a t e  t h a t  h a d  a  c o m p r e h e n s i v e  p a c k a g e  o f  t o r t  r e f o r m

2 2  p r o p o s a l s  t h a t  w e r e  u p h e l d  a n d  a l l o w e d  t o  be come  l a w .  Many

2 3  o t h e r  s t a t e s  p a s s e d  ma n y  o t h e r  l e g i s l a t i o n ,  b u t  t h e y  d i d  i t

2 4  p i e c e m e a l .  S o m e b o d y  t e s i f i e d  t h a t  I o w a  d i d  t o r t  r e f o r m  a n d  t h a t

2 5  i t  d i d n ' t  w o r k ,  b u t  i f  y o u  l o o k  a t  w h a t  I o w a  d i d ,  i t  i s n ' t  t o r t

2 6  r e f o r m ,  i t ' s  o n e  o r  t w o  p i e c e m e a l  l i t t l e  t h i n g s  t h a t  w e r e  p a s s e c

1 2



1 a n d  w e r e  n o r  v e r y  e f f e c t i v e .  I t ' s  n o t  a s u r p r i s e .  C a l i f o r n i a

2 l a w s  a l l  o f  y o u  I ’ m s u r e  k n o w ,  wa s  u p h e l d  b y  t h e  C a l i f o r n i a

3 S u p r e m e  C o u r t ,  s p l i t  d e c i s i o n  4 t o  3 .  I t  was  t h e n  a p p e a l e d  t o

4 t h e  U . S .  S u p r eme  C o u r t  a n d  a l l o w e d  t o  s t a n d  a n d  I  d o  u n d e r s t a n d

5 t h e  d i f f e r e n c e .  T h e  p o i n t s  i n  t h e  C a l i f o r n i a  l a w ,  n o n - e c o n o m i c

6 d a m a g e s .  Now when  p e o p l e  s a y  we w a n t  t o  c a p  a w a r d s ,  p l e a s e  b e

7 3 u r e  t h a t  y o u  u n d e r s t a n d  t h a t  w h a t  w e ' r e  s a y i n g  i s  we a r e  n o t

8 c a p p i n g  e c o n o m i c  a w a r d s ,  we a r e  c a p p i - n g  p a i n  a n d  s u f f e r i n g

9 a w a r d s  a n d  w h a t ' s  t h e  r a t i o n a l e ?  Y o u  s e e  we h a v e  a  s i t u a t i o n

10 w h e r e  i n  my v i e w  we h a v e  t h e  f o r t u n a t e ,  u n f o r t u n a t e  f e w .  I f  y o u

11 h a v e  s o m e t h i n g  t e r r i b l e  h a p p e n  t o  y o u ,  y o u  may  o r  may  n o t  b e

12 c o m p e n s a t e d  f o r  i t  d e p e n d i n g  o n  who wa s  a r o u n d  a t  t h e  t i m e  i t
f

13  h a p p e n e d .  I f  t h e r e  wa s  a  d r i l l e r  o r  a  t r u c k e r  o r  s o m e b o d y  t h a t

1 4  h a s  i n s u r a n c e  a n d  y o u  h a v e  a  t e r r i b l e  i n j u r y  y o u ' r e  a p t  t o  g e t

1 5  p a i d  v e r y  w e l l .  I f  y o u  h a p p e n  t o  b e  w a l k i n g  down t h e  s t r e e t

16  when  t h e  b a n k  r o b b e r  o r  t h e  c r i m i n a l  o r  b u r g l a r  c ame  o u t  a n d

17  s h o t  y o u ,  y o u  a r e  j u s t  a s  p a r a l y z e d  b u t  y o u  a r e  n o t  g o i n g  t o  g e t

1 8  a  m i l l i o n  d o l l a r s  f o r  y o u r  p a i n  a n d  s u f f e r i n g .  S o  t h e r e ' s  a n  -

1 9  i n e q u i t y  t h e r e .  F u r t h e r m o r e ,  I  s p e n d  a  l o t  o f  my d a y s  l o o k i n g

20 a t  p a i n  a n d  s u f f e r i n g  a n d  I  d o n ' t  k n ow  how t o  m e a s u r e  i t ,  I

2 1  d o n ' t  k now how t o  c o m p e n s a t e  f o r  i t  a n d  I ' m  p e r s u a d e d  t h a t

2 2  t h e r e ' 3  s o  much p a i n  a n d  s u f f e r i n g  i n  t h i s  w o r l d  t h a t  I  d o n ' t

2 3  t h i n k  t h e r e '3  e n o u g h  m o n e y  t o  g i v e  e v e r y b o d y  $ 5 0 0 , 0 0 0  o r

2 4  w h a t e v e r  i t  i s  f o r  i t ,  s o  w e ' v e  s a i d  l o o k ,  w h a t  we h a v e  i s  a

2 5  m e c h a n i s m  o f  r e p a r a t i o n  f o r  i n j u r i e s ,  i n  t h e  e n d  t h i s  i s

2 6  s o c i e t y ' s  money  t h a t  w e ' r e  t a l k i n g  a b o u t ,  t h i s  i 3 a c o n s u m e r

13



i o s u e . The d o l l a r s  t h a t  go  t o  p a y  t h e s e  p r e m iu m s  d o n ' t  come 

f r o m  t h e  t o r t f e a s o r  a n y m o r e  i f  t h e y  e v e r  d i d ,  t h e y  come  f r o m  t he  

p e r s o n  who u s e s  t h e  g o o d s  a n d  s e r v i c e s .  T h e  p r i c e  o f  g o o d s  a n d  

s e r v i c e s  g o e s  u p  e v e r y t i m e  t h e  l i a b i l i t y  g o e s  u p  o r  e l s e  t h e  

p e r s o n  g o e s  w i t h o u t  i n s u r a n c e ,  t h a t ' s  w h a t  h a p p e n s ,  s o  w e ' r e  

t a l k i n g  a b o u t  s o c i e t y ' s  r e s o u r c e s  a n d  how t o  a l l o c a t e  t h e m ,  a n d  

we d o n ' t  t h i n k  i t s  w r o n g  t o  s a y  t h a t  l o o k ,  f o r  t h i s  e n t i t y  t h a t  

we c a n ' t  m e a s u r e ,  w e ’ r e  g o i n g  t o  p a y - u p  t o  t h i s  a m o u n t ,  b u t  n o  

m o r e  b e c a u s e  we c a n ' t  a f f o r d  i t .  Now,  t h e  e c o n o m i c  l o s s e s  

s h o u l d  b e  c o m p e n s a t e d  f o r  c o m p l e t e l y .  B u t  t h e y  s h o u l d  b e  p r o v e n  

a n d  d e m o n s t r a b l e  a n d  t h e y  s h o u l d  b e  c o m p e n s a t e d  f o r  i n  a  f a s h i o n

w h i c h  t h e y  w o u l d  o t h e r w i s e  h a v e  o c c u r r e d .  T h e  w ay  we d o  i t
♦

n ow .  I f  y o u ' r e  h u r t  a g e  3 5  y o u ' v e  g o t  t o  g o  t o  6 5 ,  3 0  y e a r s .

3 0  y e a r s  t i m e s  $ 3 0 , 0 0 0 ,  $ 9 0 0 , 0 0 0  a n d  i t ' s  p a i d  i n  a  l u m p  s um .

T h e  i n t e r e s t  a l o n e  o n  t h a t  i s  t h r e e  t i m e s  g r e a t e r  t h a n  t h e  

a c t u a l  e c o n o m i c  l o s s  p e r  y e a r .  F u r t h e r m o r e ,  t h o s e  a w a r d s  a r e  

t a x  f r e e .  Now y o u  d o n ' t  e v e n  g e t  a  l u m p  sum f r o m  t h e  New Y o r k  

l o t t e r y .  Why s h o u l d  we h a v e  l u m p  sum a w a r d s  h e r e ,  i t  d o e s n ' t ,  

ma k e  s e n s e ,  i t ' s  v e r y  e x p e n s i v e  a n d  we h a v e  g o o d  e v i d e n c e  t h a t  

i t  d o e s n ' t  a l w a y s  d o  w h a t  i t  wa s  i n t e n d e d  t o  d o .  M a n y ,  how 

m a n y ,  w e l l ,  w e ' r e  d o i n g  f u r t h e r  r e s e a r c h .  Many o f  t h e s e  a w a r d s  

f i v e  y e a r s  l a t e r  t h e  v i c t i m  d o e s n ' t  h a v e  a n y  m o n e y .  T h e y  s t i l l  

a r e  j u s t  a s  p a r a l y z e d ,  t h e y  s t i l l  h a v e  a l l  t h e  p r o b l e m s  t h a y  h a d  

b e f o r e ,  b u t  t h e y  d o n ' t  h a v e  a n y  m o n e y .  We p r o p o s e d  s t r u c t u r e d  

s e t t l e m e n t s  w i t h  p e r i o d i c  p a y m e n t s .  I f  y o u  l o s e  $ 3 0 , 0 0 0  y o u  

s h o u l d  g e t  $ 3 0 , 0 0 0 ,  y o u  s h o u l d  g e t  a  $ 2 5 0 0  a  m o n t h ,  y o u  s h o u l d
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g e t  i t  t a x  f r e e .  T h e r e  s h o u l d  be an e s c a l a t o r  t o  c o m p e n s a t e  f o r  

i n c r e a s i n g  c o s t s  o f  l i v i n g ,  e t c .  And y o u  can p u t  t o g e t h e r  t h i s  

t h a t  t h e n  a s s u r e s  t h e  v i c t i m  t h a t  t h e y ' l l  h a v e  t h e  m oney,  i t s  

t h e r e  when t h e y  n e e d  i t ,  and y o u  can do i t  a t  s o m e t h i n g  l i k e  o ne 

h a l f  t o  o n e  t h i r d  t o  t h e  c o s t  o f  s o c i e t y  o r  i f  y o u  w a n t  t o  s a y ,  

t o  t h e  i n s u r a n c e  c o m p a n y ,  b u t  go b a c k  t o  my e x a m p l e  o f  MICA.

Now I  d o n ' t  t h i n k  t h a t  t h a t ' s  u n f a i r  t o  t h e  v i c t i m ,  i t  

c o m p e n s a t e s  th e m  r e a s o n a b l y  and i f  we_do t h i n g s  l i k e  t ’* * , w e ' l l  

k e e p  o u r  i n s u r a n c e  m e c h a n i s m  a l i v e  a n d  i f  we d o n ' t  w e ' L e g o i n g  

t o  h a v e  p e o p l e  o u t  t h e r e  t h a t  a r e  b a r e ,  t h a t  d o n ' t  h a v e  a n y  

i n s u r a n c e  a.id t h e n  w h a t  do y o u  do w i t h  y o u r  1 0  m i l l i o n  d o l l a r  

j u d g m e n t .  Y o u  can r a y  f o r  t h e  w a l l  o r  make c o n f e t t i ,  t h e r e ' s  no 

money t o  s u p p o r t  i t .  W e ' v e  t a l k e d  a b o u t  c o l l a t e r a l  s o u r c e s .  We 

w a n t  t o  t a l k  a b o u t  c o l l a t e r a l  s o u r c e s  b e c a u s e  we v i e w  t h e s e  

r e s o u r c e s  a s  s o c i e t y ' s .  I f  y o u  b u y  h e a l t h  i n s u r a n c e  i t ' s  n o t  an 

i n v e s t m e n t  t h a t  y o u ' r e  m a k i n g ,  y o u  a r e  j o i n i n g  a p o o l  an d  t h e  

b e n e f i t  i s  t h a t  mo re p e o p l e  a r e  g o i n g  t o  be h e a l t h y  t h a t  y e a r  

t h a n  a r e  s i c k ,  t h a t ' s  t h e  o n l y  r e a s o n  i t  w o r k s .  Now when y o u  

a r e  s i c k ,  y e s ,  y o u  g e t  c o m p e n s a t e d ,  b u t  when y o u  a r e  s i c k  and 

i n j u r e d  a n d  t h e n  y o u  s u e  so m e b o d y  a nd y o u  g e t  c o m p e n s a t e d  h e r e  

and y o u  g e t  c o m p e n s a t e d  h e r e ,  t o  me i t s  d o u b l e  d i p p i n g .  Y o u  a r e  

t a k i n g  y o u r  s o u r c e s  f r o m  b o t h  s i d e s  o f  t h e  f e n c e .  O k a y ,  s o  t h e  

p e r s o n  s p e n t  money t o  o b t a i n  t h i s  a n d  t h e y  s h o u l d  be 

c o m p e n s a t e d .  Y o u  b e t ,  h e r e ' s  w h a t  we o u g h t  t o  d o .  F o r  a l l  t h e  

d o l l a r s  t h a t  t h e y  s p e n t  f o r  t h e  h e a l t h  i n s u r a n c e  o r  w h a t e v e r  

o t h e r  c o v e r a g e  t h a t  t h e y  s p e n t ,  l e t ' s  g i v e  them  b a c k  t h a t  p a r t
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1  o f  t h e  a w a r d ,  and t h e n  l e t ' s  b a r  s u b r o g a t i o n  by  a n y  o f  t h o s e
I

2 i n s u r a n c e  c o m p a n i e s  t h a t  p a y  t h e  b e n e f i t .  Y o u  c a n ' t  t a k e  i t

3 a w a y  h e r e  a n d  t h e n  l e t  t h e  i n s u r a n c e  c om p a n y  come  o v e r  h e r e  a n d

4 s u e  t h e  v i c t i m  f o r  i t .  T h o s e  a r e  r e a s o n a b l e  t h i n g s  a n d  r emembe i

5 I ' m  t a l k i n g  a b o u t  s o c i e t y ' s  r e s o u r c e s .  I ' m  n o t  t a l k i n g  a b o u t

6 t h e  t o r t  f e a s o r ,  a n d  I ’ m n o t  t a l k i n g  a b o u t  t h e  i n s u r a n c e  company

7 b e c a u s e  t h e n  t h e  b o t t o m  l i n e ,  t h a t ' s  v,.. , r e  i t  i s ,  a n d  I  t h i n k

8 I ' v e  g i v e n  y o u  a g a i n  t h e  e x a m p l e  o f  MICA.  J o i n t  a n d  s e v e r a l

9 l i a b i l i t y  i s  a  p r o b l e m ,  i t s  ?. p r o b l e m  f o r  e v e r y b o d y ,

1 0  p a r t i c u l a r l y  t h e  m u n i c i p a l i t i e s .  I t  d i d n ' t  u s e  t o  b e  t h a t  w a y .
1 1  I t  u s e d  t o  b e  t h a t  i f  y o u  w e r e  c o n t r i b u t o r i l y  n e g l i g e n t  y o u  wer«

12 b a r r e d  f r o m  r e c o v e r y  a n d  I  w o u l d  a g r e e  t h a t  t h a t ' s  n o t  r i g h t ,  i i
»

1 3  y o u ' r e  o n e  p e r c e n t  a t  f a u l t  a n d  y o u  d o n ' t  g e t  a n y t h i n g  t h a t

1 4  d o e s n ' t  m ak e  a n y  s e n s e .  I t  s h o u l d  b e  c o m p a r a t i v e  a n d  i f  y o u ' r e

1 5  a t  f a u l t  y o u  o u g h t  t o  p a y ,  b u t  j u s t  b e c a u s e  y o u  e x i s t  a n d  h a v e  c

1 6  p o c k e t  a n d  h a p p e n  t o  b e  i n  t h e  v i c i n i t y  o f  s o m e t h i n g  t h a t  o c c u r s

1 7  i s  n o t  a  r e a s o n  t h a t  y o u  s h o u l d  b e  f o r c e d  t o  p a y .  When t h e

1 8  m u n i c i p a l i t i e s  a r e  o n e  p e r c e n t  a t  f a u l t  a n d  t h e y  h a v e  t o  p a y  t h e

1 9  e n t i r e  j u d g m e n t ,  l a d i e s  a n d  g e n t l e m e n ,  who p a y s  t h a t  j u d g m e n t ?

2 0  I t s  t h e  t a x p a y e r s ,  t h a t ' s  w h e r e  t h e  mone y  c om e s  f r o m .  R i g h t  nov

21 many  o f  t h o s e  m u n i c i p a l i t i e s  d o n ' t  h a v e  i n s u r a n c e  c o m p a n i e s

22 a n y m o r e  s o  y o u  c a n ' t  s a y  t h a t  i t ' s  t h e  i n s u r a n c e  c om p a n y  t h a t ' s

2 3  r i p p i n g  i t  o f f .  When t h e y  p a y  a  j u d g m e n t  i t ' s  g o i n g  t o  g o  r i g h t

2 4  b a c k  t o  t h e  t a x p a y e r .  Now ,  I  t h i n k  i t ' s  r e a s o n a b l e  t h a t  t h e

2 5  f a u l t  o u g h t  t o  h a v e  a  r e l a t i o n s h i p  t o  w h e t h e r  o r  n o t  y o u  p a y .

2 6  P u n i t i v e  d a m a g e s ,  p u n i t i v e  d a m a g e s  a r e  i n t e n d e d  t o  d e t e r  c o n d u c t



1 t h a t  s o c i e t y  d o e s n ' t  w a n t .  T h r e e - f o u r t h s  t o  t w o - t h i r d s  o f  a l l

2 t h e  m e d i c a l  m a l p r a c t i c e  s u i t 3 r i g h t  now c o n t a i n  a  c l a u s e  t o

3 p u n i t i v e  d a m a g e s .  Now n o  m a t t e r  how much y o u  d o n ' t  l i k e

4 d o c t o r s ,  a n d  I  u n d e r s t a n d  t h a t ,  d o  y o u  r e a l l y  b e l i e v e  t h a t  t h r e e

5 o u t  o f  f o u r  o f  t h e  d o c t o r s  w e n t  o u t  t h e r e  d e l i b e r a t e l y  i n t e n d i n g

6 t o  h a r m  t h e i r  p a t i e n t s ,  a n d  t h e  a t t o r n e y s  t e l l  me t h a t  we d o n ' t

7 g e t  a n y  r e c o v e r y  f r o m  p u n i t i v e  d a m a g e s  a n d  s o  I  a s k  m y s e l f  w e l l

8 how c ome  t h e y ' r e  a l w a y s  i n  t h e r e  t he n* .  W h a t  g o o d  a r e  t h e y  i f

9 y o u  d o n ' t  g e t  a n y  m o n e y  a n d  i f  t h e y  d o n ' t  s e e m  t o  d o  i t ,  w e l l ,

10  h e r e ' s  w h a t  h a p p e n s .  P u n i t i v e  d a m a g e s  a r e  n o t  i n s u r a b l e  a n d  s o

11 t h e  a t t o r n e y  c om e s  t o  t h e  p e r s o n  a t  f a u l t  o r  t h e  d e f e n d a n t  a n d

12 s a i d  l o o k ,  y o u  k n o w ,  i f  y o u  l o s e  u n d e r  t h i s  p u n i t i v e  d amage

13  i s s u e ,  y o u  g o t  a  r e a l  p r o b l e m  b e c a u s e  y o u J r e  g o i n g  t o  h a v e  t o

1 4  mak e  up  f o r  i t  o u t  o f  y o u r  p o c k e t ,  t h e  i n s u r a n c e  c o m p a n y  i s  n o t

15  g o i n g  t o  p a y  f o r  i t .  S o  w h a t  y o u  r e a l l y  o u g h t  t o  d o ,  i s  y o u

16  o u g h t  t o  t h i n k  a b o u t  t a l k i n g  t o  y o u r  i n s u r a n c e  c om p a n y  a b o u t

17  s e t t l i n g  t h i s  q u i c k l y  f o r  t h e  max imum p o l i c y  l i m i t s .  Now ,  I
M *

1 8  d o n ' t  a r g u e  t h a t  t h e r e  s h o u l d  b e  p u n i s h m e n t ,  b u t  I  a r g u e  t h a t

1 9  i t ' s  t h e  S t a t e  t h a t  h a s  t h e  r i g h t  t o  p u n i s h ,  n o t  i n d i v i d u a l s  who

2 0  o n  t h e i r  own d e c i d e  t h a t  s o m e t h i n g  n e e d s  t o  b e  p u n i s h e d .  S o

21 w e ' v e  s a i d  i f  r e a l l y  p u n i t i v e  d a m a g e s  do  a  g o o d  t h i n g  f o r  t h e

2 2  S t a t e ,  t h e n  l e t ' s  h e l p  e v e r y b o d y  b e  a l t r u i s t i c ,  a n d  w h a t  w e ' l l

2 3  d o  i s  w e ' l l  g i v e  a l l  t h e  p r o c e e d s  f r o m  t h a t  l o t t o r y  a c t i v i t y

2 4  b a c k  t o  t h e  s t a t e  a n d  t h e y  c a n  u s e  i t  t o  h e l p  p a y  f o r  a l l  t h o s e

2 5  o t h e r  p e o p l e  o u t  t h e r e  t h a t  d o n ' t  g e t  c o m p e n s a t e d .  One  o f  t h e

2 6  p r o m i n e n t  P I  a t t o r n e y s  i n  t ow n  s a i d  t h a t  h e  c o u l d n ' t  a f f o r d  t o
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1  t a k e  a c a s e  u n l e s s  t h e r e ' s  a t  l e a s t  $ 1 0 0 , 0 0 0  on t h e  t a b l e .

2 W e l l ,  y e t  we h a v e  t h e  s i t u a t i o n  i n  w h i c h  t h e  c o n t i n g e n t  f e e  i s

3 s u p p o s e d  t o  a l l o w  t h o s e  p e o p l e  who a r e  i n d i g e n t  t o  p u r s u e  t h e i r

4 l i t i g a t i o n ,  b u t  i t  s o u n d s  l i k e  w h a t  h e ‘ s  s a y i n g  i s  t h a t  u n l e s s

5 y o u  g o t  a  $ 1 0 0 , 0 0 0  a t  s t a k e  f o l k s ,  I  d o n ' t  w a n t  t o  d e a l  w i t h

6 y o u .  W e l l  w e ' v e  s a i d  t h a t  we o u g h t  t o  h a v e  a r b i t r a t i o n .  W e ' v e

7 s a i d  t h a t  i t  w o u l d  b e  a l o t  q u i c k e r ,  i t  w o u l d  b e  m o r e  e f f i c i e n t ,

8 i t  w o u l d  b e  b e t t e r  f o r  t h e  v i c t i m  i f ^ s u m s  i n  q u e s t i o n  o f  l e s s

9 t h a n  $ 1 0 0 , 0 0 0  mak e  i t  2 5 ,  mak e  i t  5 0 ,  mak e  i t  s ome  n u m b e r  t h a t ' s

1 0  m e a n i n g f u l ,  w e r e  f i r s t  a r b i t r a t e d .  T h a t  w o u l d  a v o i d  t h e  e x p e n s e

11 c f  j u r y  t r i a l s ,  a l l  t h e  f i l i n g s ,  a l l  t h e  r e s t  a n d  y o u  c a n  g e t  i t

1 2  d o n e  much m o r e  e f f i c i e n t l y .  Now ,  t o  b e  s u r e  t h a t  t h e r e ' 3  a
»

13  s a f e t y  v a l v e ,  t h e r e  s h o u l d  b e  a n  o p p o r t u n i t y  t o  a p p e a l  f r o m  t h e

1 4  a r b i t r a t i o n .  I f  s o m e o n e  i s  u n f a i r l y  t r e a t e d  o r  b e l i e v e s

15 t h e m s e l v e s  t o  b e  s o ,  t h e y  o u g h t  t o  h a v e  a  j u r y  t r i a l .  B u t

1 6  l i s t e n  t o  t h i s ,  when  s o m e o n e  i s  a c c u s e d  i n  o u r  s o c i e t y ,  t h e y

17  h a v e  t o  d e f e n d  t h e m s e l v e s ,  a n d  i t ' s  a  p u n i s h m e n t  e v e n  i f  y o u ' r e

18  i n n o c e n t ,  c a u s e  y o u ' v e  g o t  t o  p a y  f o r  t h e  d e f e n s e .  S o  t h e r e

1 9  s h o u l d  b e  s ome  t h i n g  t h a t  m a k e s  t h e  a p p e a l  r e s p o n s i b l e .  S o  i f

20 t h e  a r b i t r a t i o n  a w a r d  o r  i f  t h e  j u r y  a w a r d  i s  n o t  m a t e r i a l l y

21 d i f f e r e n t  t h a n  t h e  a r b i t r a t i o n  a w a r d ,  how a b o u t  i f  t h e  p e r s o n

22 who  a p p e a l e d  h a s  t o  p a y  t h e  e x p e n s e  b o t h  t o  s o c i e t y  a n d  t h e

2 3  o t h e r  i n d i v i d u a l .  T h a t ' s  n o t  u n f a i r ,  t h a t ' s  n o t  b a r r i n g  t h e

2 4  r i g h t  t o  t r i a l ,  i t ' s  s a y i n g  i f  y o u  r e a l l y  b e l i e v e  y o u ' v e  g o t  a

2 5  b a d  d e a l ,  w e ' v e  g o t  a  m e c h a n i s m  t o  d e a l  w i t h  i t ,  b u t  y o u  h a v e  t

2 6  u n d e r s t a n d  y o u  m u s t  u s e  i t  r e s p o n s i b l y ,  y o u  c a n ' t  j u s t  p a p e r  t h
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1 w a l l s  w i t h  a word p r o c e s s o r  and $50 b u c k s  and su e e v e r y b o d y ,

2 W e l l , d o n ' t  l e t  me r u n  away w i t h  m y s e l f  h e r e .  R u l e  82 i n  th e

3 c o n t i n g e n t  f e e .  Now I  u n d e r s t a n d  t h a t  I ' v e  n o t  me t a s i n g l e

4 a t t o r n e y  i n  my l i f e  who b e l i e v e s  t h a t  t h e  c o n t i n g e n t  f e e  s h o u l d

5 be a n y t h i n g  b u t  w h a t  i t  i s .  B u t  l e t  me p o s e  some q u e s t i o n s  t o

6 y o u .  I f  y o u  d o n ' t  l i k e  t h e  s l i d i n g  s c a l e  t h a t  we h a v e  now,  i f

7 y o u  l o o k  a t  R u l e  82 t h e  way i t s  s e t  up b y  t h e - c o u r t ,  t h e r e ' s  a

8 s l i d i n g  s c a l e ,  i t ' s  i n  t h e r e ,  s o  y o u  h a v e  s l i d i n g  s c a l e s  f o r

9 some t h i n g s  a l r e a d y ,  how come we c a n ' t  h a v e  them f o r  some o t h e r

10 t h i n g s .  I f  an a t t o r n e y  t a k e s  t h i s  t h i n g  t o  a r b i t r a t i o n  a nd i f

1 1  t h e  a w a r d  i s  made i n  t h r e e  w e e k s ,  o r  tw o m o n t h s ,  s h o u l d  we g i v e

12 h i m  f o r t y  p e r c e n t  o f  t h e  $ 1 0 0 , 0 0 0 ?  Does t h * t  seem r e a s o n a b l e ?

#
13 I t  s e t t l e d  c a s e s  w h e r e  f r o m  t h e  t i m e  o f  t h e  e v e n t  u n t i l  t h e  t i m e

14 o f  t h e  p a y m e n t  b y  t h e  i n s u r a n c e  c o m p a n y ,  l e s 3  t h a n  90 d a y s  h a v e

15 e l a p s e d .  I s  i t  r e a s o n a b l e  t h a t  a n y  human b e i n g  i s  p a i d  a

16 m i l l i o n  b u c k s  f o r  t h e i r  s e r v i c e s ?  Can we a f f o r d  i t ?  I  d o n ' t

17 t h i n k  s o ,  . a p p a r e n t l y  n o t ,  a p p a r e n t l y  p e o p l e  a r e  g o i n g  b a r e .  I
\

18 know o f  a t  l e a s t  o ne a t t o r n e y  i n  to wn who owns a b a r  and he  h a s

19 no c o v e r a g e  on t h e  b a r .  So y o u  know t h e r e ' s  a p r o m i n e n t

20 a t t o r n e y  i n  M i a m i ,  w h o ' s  o ne o f  t h e  t o p  P I  g u y s ,  and he c a n ' t

21 g e t  i n s u r a n c e  a n y m o r e .  Now we h a v e n ' t  s a i d  t h a t  we h a v e  a l l  t h e

2 2  a n s w e r s ,  we s a i d  we t h i n k  t h a t  t h e r e  n e e ds  t o  be a l o o k  a t  t h e

23 s t a t u t e  o f  l i m i t a t i o n s ,  why? W e l l ,  i f  y o u  know w h a t  c l a i m s  made

24 i s ,  t h e n  y o u  u n d e r s t a n d  t h e  n e e d  f o r  s t a t u t e  o f  l i m i t a t i o n s .

25 L e t  me j u s t  t a k e  a m i n u t e  more t o  t e l l  y o u  a b o u t  c l a i m s  made.

26 W e ' r e  u s e d  t o  b u y i n g  o c c u r r e n c e  i n s u r a n c e .  T h a t  means t h a t  i f



y o u  b u y  i t  and s o m e t h i n g  h a p p e n s  and y o u ' r e  s u e d  1 0  y e a r s  down 

t h e  r o a d  y o u ' r e  c o v e r e d .  W e l l  t h e  p r o b l e m  i s  t h a t  t h e  s t a t u t e  

o f  l i m i t a t i o n s  a l l o w s  a c t i o n  f r o m  t h e  d a t e  o f  d i s c o v e r y  o r 

r e a s o n a b l e  d i s c o v e r y ,  n o t  f r o m  t h e  d a t e  o f  o c c u r r e n c e ,  s o  t h a t  

i n  t h e  c a s e  o f  a n  i n f a n t  t h a t ' s  2 1  o r  2 3  o r  w h a t e v e r  i t  t u r n s  

o u t  t o  b e .  T h e  i n s u r a n c e  c o m p a n i e s  d o n ' t  h a v e  a m e c h a n i s m  o f  

p r e d i c t i n g  how much t o  c h a r g e  f o r  t h a t  p e r i o d  o f  t i m e ,  s o  w h a t  

t h e y ' v e  d o n e  i s  v e r y  i n g e n u i o u s .  I f -  i t ' s  g o o d  f o r  t h e m ,  i t ' s  

t e r r i b l e  f o r  t h e  r e s t ,  o f  u s .  W h a t  t h e y ' v e  s a i d  i s  l o o k ,  h e r e ' s  

how i t ' s  g o i n g  t o  w o r k .  Y o u  h a v e  t o  b e  i n s u r e d  when  i t  h a p p e n s  

a n d  y o u  h a v e  t o  b e  i n s u r e d  when y o u  g e t  s u e d .  Now,  l e t  me j u s t

t a k e  y o u  t h r o u g h  t h a t  f o r  a  m i n u t e  a n d  t h e n  I ' l l  q u i t .  . I f  y o u
»

p a y  o n e  t h o u s a n d  t h i s  y e a r  a n d  y o u  g e t  c o v e r a g e ,  n e x t  y e a r  y o u  

p a y  tw o  t h o u s a n d  y o u  s a y  I ' m  c o n c e r n e d  t h e  c o s t ,  i s  g o i n g  u p ,  

n e x t  y e a r  y o u  p a y  t e n  t h o u s a n d ,  y o u  s a y  now I ' m  r e a l l y  c o n c e r n e  

b u t  t h e r e ' s  n o t  n o  o t h e r  c h o i c e  a n d  y o u  p a y  i t .  L e t ' s  l o o k  a t  

w h a t  h a p p e n s  i n  t h e  f o u r t h  y e a r .  T h e y  come  t o  y o u  a n d  t h e y  s a y
M *

i t s  g o i n g  t o  b e  $ 2 0 , 0 0 0  g r a n d .  T h e s e  a r e  n o t ,  I  mean  t h e s e  a r e  

n o t  u n r e a l  n u m b e r s ,  t h i s  i s  r e a l i t y ,  i t s  h a p p e n i n g .  S o  y o u  s a y  

w e l l  I  c a n ' t  p a y  i t .  O k a y ,  h e r e ' s  w h a t  h a p p e n s ,  i f  y o u  d o n ' t  

p a y  i t  a n d  y o u  g e t  s u e d  i n  y e a r  f o u r  f o r  w h a t  y o u  d i d  i n  y e a r  

o n e ,  t w o  o r  t h r e e ,  y o u ' r e  n o t  c o v e r e d ,  a n d  y o u r  $ 1 3 , 0 0 0  t h a t  y o  

p u t  o v e r  h e r e  i n  t h e  i n s u r a n c e  c om p a n y  i s  z i p ,  g o n e ,  y o u  g e t  

n o t h i n g  f r o m  i t .  S o  t h e n  t h e y  s a y  w e l l  y o u  c a n  make  a t a i l .

Y o u  c a n  b u y  a t a i l  a t  t h e  a v e r a g e  c o s t  o f  o n e  a n d  h a l f  t i m e s  

w h a t  i t  ' . ;as t h a t  y o u  p a i d  a l r e a d y .  T h e n  i f  y o u  g e t  s u e d  i n  y e a

2 0



1  f o u r  f o r  w h a t  y ou  d i d  i n  o n e ,  t w o ,  t h r e e ,  y o u ' r e  i n  good s h a p e ,

2 y o u ' r e  c o v e r e d .  T h e  p r o b l e m  i s  y o u ' r e  n o t  c o v e r e d  i n  y e a r

3 f o u r .  I t  g o e s  o n  f r o m  t h e r e .  Y o u  c a n ' t  c h a n g e  c o m p a n i e s .  Onc e

4 y o u  d e c i d e  t o  g o  w i t h  t h e  c o m p a n y  o n  c l a i m s  m a d e ,  y o u ' v e  g o t

5 m a r r i e d  a n d  y o u  d i d n ' t  k n ow  a b o u t  i t ,  a n d  i t  t a k e s  a l o t  t o  g e t

6 d i v o r c e d .  Now,  f u r t h e r m o r e ,  t h i s  i s  g o i n g  t o  h a p p e n  n o t  j u s t  t o

7 p r o f e s s i o n a l s  who a l l e g e d l y  c a n  a f f o r d  i t ,  i t ' s  g o i n g  t o  h a p p e n

8 t o  e v e r y b o d y  a c r o s s  t h e  b o a r d  b e c a u s e *  t h e  i n s u r a n c e  c o m p a n i e s

9 c a n ' t  p r e d i c t  w h a t  t h e  l i a b i l i t y  i s  down t h e  r o a d ,  s o  l e a v e  t h e

10 s t a t u t e  o f  l i m i t a t i o n s  t h e  way  i t  i s  t o  t h e  l e g i s l a t u r e s ,  i f

11 t h a t ' s  w h a t  y o u  w a n t ,  e v e r y b o d y  t o  b e  o n  i s  c l a i m s  made

12  i n s u r a n c e  r a t e .  T h a t ' s  w h a t  g o i n g  t o  h a p p e n ,  b u t  I  d o n ' t  t h i n k

13 i t ' s  u n r e a s o n a b l e  t o  s a y ,  o t h e r  s t a t e s  h a v e  d o n e  t h i s .  We h a v e

1 4  s t a t u t e  o f  l i m i t a t i o n s  o n  o t h e r  k i n d s  o f  a c t i v i t y ,  i n c l u d i n g

15  s ome  c r i m i n a l  a c t i v i t y .  I  t h i n k  we c a n  c h a n g e  i t  s o  t h a t  i t  wa s

16  r e a s o n a b l e ,  made  i n s u r a n c e  p r e d i c t a b l e  a n d  s t i l l  d i d n ' t

1 7  d i s e n f r a n c h i s e  t h e  i n d i v i d u a l  who may  h a v e  a n  a c t i o n .  W e l l ,  we

18  o b v i o u s l y  n e e d  a  l o t  o f  h e l p .  T h i s  i s  a  p r o b l e m .  T h i s  i s  n o t ' a

1 9  p r o b l e m  t h a t  o n e  s p e c i a l  i n t e r e s t  g r o u p  i s  b r i n g i n g  t o  y o u .  Th e

20 c i t i z e n s  c o a l i t i o n  i n  n o t  j u s t  d o c t o r s ,  i t s  n o t  j u s t  d e n t i s t s ,

21 a n d  i t s  n o t  j u s t  h o s p i t a l s ,  i t ' s  d a y c a r e s  a n d  n u r s e r i e s  a n d

22 t - u c k e r s  a n d  a i r  t a x i s  a n d  m u n i c i p a l i t i e s  a n d  r i g h t  down t h e

23  r o a d ,  s o  o u r  l e g a l  s y s t e m  n e e d s  s ome  a d d r e s s i n g ,  a n d  we n e e d

2 4  s ome  h e l p  a d d r e s s i n g  i t ,  a n d  t h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o
2 5  t a l k  t o  y o u .
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SPEAKER: ERIC T .  SANDERS

M r .  B r a n s o n  and a l l  t h e  m em b e r s  o f  t h e  B o a r d  o f  G o v e r n o r s ,  t h a n  

y o u  v e r y  much f o r  g i v i n g  u s  t h e  o p p o r t u n i t y  t o  g i v e  s ome  i n s i g h  

o n  w h a t  we c o n s i d e r  t o  b e  a  p r o b l e m  i n  t h e  i n s u r a n c e  i n d u s t r y  

a n d  t o u c h  o n  a l s o  s om e  o f  t h e  p r o b l e m s  i n  t h e  A l a s k a  c i v i l  

j u s t i c e  s y s t e m .  B e f o r e  I  s t a r t ,  I ' d  l i k e  t o  j u s t  s a y  I  

a p p r e c i a t e  v e r y  much D r .  M c G u i r e  t a k i n g  t i m e  o u t  f r o m  h i s  b u s y  

p r a c t i c e  t o  g i v e  u s  h i s  i n s i g h t s  o n  J t h e  p r o b l e m s  w e ' r e  f a c i n g .

I  k n ow  h e  h a s  d e v o t e d  a  l o t  o f  t i m e  a n d  I  a p p r e c i a t e  t h a t ,  a n d  

a p p r e c i a t e  o t h e r  p e o p l e  t h a t  a r e  a t t e n d i n g  t h i s  t o d a y  t r y i n g  t o  

g e t  s ome  i n s i g h t s  o n  t h e  p r o b l e m s  a n d  p o s s i b l e  r e s o l u t i o n s  t o  

t h o s e  p r o b l e m s .  D r .  M c G u i r e  d i d n ' t  t a l k  a b o u t  t h e  l a w y e r s  a s
9

b e i n g  c i t i z e n s .  W e ' r e  c i t i z e n s  t o o ,  a n d  we p a y  i n s u r a n c e  r a t e s  

a n d  I  c a n  o n l y  s p e a k  f o r  m y s e l f  t h a t  my i n s u r a n c e  r a t e s  h a v e  

g o n e  up  c o r  a  1 0 0 0  p e r c e n t  i n  tw o  y e a r 3 ,  s o  I ’ m e q u a l l y  

c o n c e r n e d  a b o u t  t h e  i n s u r a n c e  c r i s i s  a n d  I  h a v e  a  p e r s o n a l  s t a k  

i n  w h a t ' s  h a p p e n i n g  i n  t h e  i n s u r a n c e  i n d u s t r y .  And I ' m  c u r i o u s  

a s  t o  why  i t  i s  t h a t  my i n s u r a n c e  r a t e s  h a v e  g o n e  up  t h a t  much 

i n  t w o  y e a r s .  And t h a t ' s  b a s i c a l l y  why  w e ' r e  h e r e  a n d  why  t h e  

p e o p l e  i n  t h e  a u d i e n c e  a r e  h e r e  i s  b e c a u s e  I  t h i n k  t h e y  f e e l  t h  

s ame  p i n c h  t h a t  t h e r e ' s  i s  a  p r o b l e m  g e t t i n g  i n s u r a n c e ,  t h e y ' r e  

c o n c e r n e d  a b o u t  t h e  i n c r e a s e  i n  c o s t  o f  i n s u r a n c e .  A l a s k a  

c i t i z e n s  a r e  b e i n g  t o l d  t h a t  t h e  s o l u t i o n  t o  t h i s  p r o b l e m  i s  t o  

c h a n g e  t h e  c i v i l  j u s t i c e  s y s t e m .  I  a t t e n d e d  a  l e g i s l a t i v e  

h e a r i n g  a b o u t  a m o n t h  a g o ,  w h i c h  many  p r o m i n e n t  p e o p l e  t e s t i f i e  

a n d  many  o f  t h e  p e o p l e  t h a t  t e s t i f i e d  w e r e  ’ / - c a l l e d  e x p e r t s  i n

2 2
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2 6

t h e  i n s u r a n c e  i n d u s t r y ,  p e o p l e  t h a t  h a v e  been r u n n i n g  i n s u r a n c e  

p r o g r a m s  i n  C a l i f o r n i a  a n d  o t h e r  p a r t s  o f  t h e  c o u n t r y  and t h e  

S t a t e  l e g i s l a t o r s  w a n t e d  h e a r  t h e i r  v i e w s  on why we a r e  w h e r e  we 

a r e .  One  o f  t h e  p e o p l e  t h a t  s p o k e  was  a g e n t l e m e n  b y  t h e  name 

o f  R o b e r t  H u n t e r ,  who  wa s  t h e  f o r m e r  f e d e r a l  i n s u r a n c e  

a d m i n i s t r a t o r  u n d e r  t h e  F o r d  a n d  C a r t e r  a d m i n i s t r a t i o n s .  M r .  

H u n t e r  h a d  s ome  v e r y  i n t e r e s t i n g  o b s e r v a t i o n s  t o  m a k e .  O n e ,  h e  

s a i d  t h a t  d e s p i t e  a n y  c h a n g e s  a r e  m a d e ,  i f  no  c h a n g e s  a r e  made  

o r  s i g n i f i c a n t  c h a n g e s  a r e  made  t h i s  c r i s i s ,  t h i s  p r e s e n t  

i n s u r a n c e  c r i s i s  w i l l  b e  o v e r  i n  1 8  m o n t h s ,  s o  t h a t  i f  t h e r e  i s  

a b s o l u t e l y  n o  c h a n g e s  i n  t h e  c i v i l  j u s t i c e  s y s t e m ,  t h e

i n c r e a s i n g  i n s u r a n c e  r a t e s ,  a n d  t h e  p r o b l e m s  a r i s i n g  f r o m  t h a t
»

w o u l d  b e  o v e r .  One  o f  t h o  l e g i s l a t o r s  wa s  s o  a s t o u n d e d  b y  t h a t  

c ommen t  t h a t  h e  a s k e d  t h e  i n s u r a n c e  r e f o r m  p e o p l e ,  t h e  p e o p l e  

t h a t  w e r e  s p e a k i n g  o n  b e h a l f  o f  t h e  t o r t  c h a n g e s ,  i f  t h a t  was  

t r u e  a n d  t h e  a n s w e r  w a s ,  y e s ,  t h a t  i s  t r u e ,  i t ' s  g o i n g  t o  b e  

o v e r  i n  1 8  m o n t h s ,  e v e n  i f  y o u  do  n o t h i n g .  And t h a t  was  a  • 

s h o c k i n g  a n s w e r  a n d  i t  d i d n ' t  c ome  f r o m  a n  a t t o r n e y ,  i t  d i d n ' t  . 

c om e  f r o m  s o m e b o d y  w h o ' s  g o t  a v e s t e d  i n t e r e s t  i n  c h a n g i n g ,  i t  

c ame  f r o m  s o m e b o d y  t h a t  wa s  s p e a k i n g  o n  b e h a l f  o f  m a k i n g  t h e s e  

c h a n g e s  i n  t h e  c i v i l  j u s t i c e  s y s t e m .  One  o f  t h e  i n s u r a n c e  

e x p e r t s  s p e a k i n g  o n  b e h a l f  o f  m a k i n g  c h a n g e s  i n  t h e  t o r t  s y s t e m  

wa s  a l s o  a s k e d  i f  we mak e  e v e r y  c h a n g e  t h a t  y o u ' r e  p r o p o s i n g  

h e r e ,  w i l l  i n s u r a n c e  r a t e s  g o  d o w n ,  w i l l  t h e y  g o  down i n  t h e  

n e x t  s i x  m o n t h s ,  o r  t h e  n e x t  y e a r ,  b e c a u s e  my c o n s t i t u e n t s  a r e  

h a v i n g  p r o b l e m s  w i t h  i n s u r a n c e  t o d a y ,  a n d  I  n e e d  t o  know i f  we
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make t h e s e  c h a n g e s ,  i s  t h e r e  g o i n g  t o  be a d r a m a t i c  d e c r e a s e  i n  

i n s u r a n c e  r a t e s ,  o r  i s  t h e r e  g o i n g  t o  b e  a l e v e l i n g  o f f .  A g a i n  

k e e p  i n  m i n d  t h a t  t h i s  i s  s o m e b o d y  t h a t  i s  s p e a k i n g  o n  b e h a l f  o 

t h e  i n s u r a n c e  i n d u s t r y ,  a n d  t h a t  r e p r e s e n t a t i v e  s a i d ,  i t  w i l l  b 

s e v e n  t o  t e n  y e a r s  b e f o r e  we k n ow  w h e t h e r  t h e r e  w i l l  b e  a n y  

e f f e c t  a t  a l l  o n  r a t e s .  We d o n ' t  k n o w ,  b u t  we s h o u l d  do  

s o m e t h i n g .  And I  t e l l  y o u  t h a t  i f  i t ' s  g o i n g  t o  t a k e  b e t w e e n  

s e v e n  a n d  t e n  y e a r s  t o  f i n d  o u t  w h e t h e r  a r e  t h e s e  d r a m a t i c  

c h a n g e s  t h e y ' r e  p r o p o s i n g  a r e  g o i n g  t o  h a v e  a n  e f f e c t  o n  o u r  

i n s u r a n c e  r a t e s ,  a n d  I  t h i n k  we n e e d  t o  b e  v e r y  c a r e f u l  a b o u t  g 

m a k i n g  s ome  d r a m a t i c  c h a n g e s  i n  t h e  c i v i l  j u s t i c e  s y s t e m ,  a n d  

a g a i n ,  t h e  l e g i s l a t o r s  w e r e  q u i t e  s u r p r i s e d  t o  f i n d  o u t . t h a t  

w e ' r e  l o o k i n g  a t  1 9 9 5  o r  1 9 9 6  b e f o r e  we k now i f  i n  f a c t  t h e s e  

c h a n g e s  h a v e  a n  i m p a c t .  T h e  f a c t  i s ,  i f  a l l  t h e  p r o p o s a l s  f o r  

c h a n g i n g  t h e  t o r t  s y s t e m  w e r e  p a s s e d  b y  t h e  A l a s k a  l e g i s l a t u r e  

t o d a y ,  i n s u r a n c e  r a t e s  w i l l  n o t  g o  down a n d  t h e n  y o u r  f u t u r e ,

a n d  I  t h i n k  t h a t ' s  why  t h e  p e o p l e  i n  t h i s  a u d i e n c e  a r e
■ •«. *

c o n c e r n e d ,  a n d  t h a t ' s  why  p e o p l e  t h r o u g h o u t  t h e  S t a t e  o f  A l a s k a  

a r e  c o n c e r n e d ,  t h e y  w a n t  t o  k now w h a t  i s  g o i n g  t o  h a p p e n  t o  

t h e i r  i n s u r a n c e  r a t e s  n o w ,  a n d  ’h a t ' s  g o i n g  t o  h a p p e n  i n  t h e  

n e x t  s i x  m o n t h s  o r  y e a r ,  b e c a u s e  t h e y ' r e  b e i n g  s q u e e z e d  now a n d  

a  s o l u t i o n  t h a t  h a s  a n  i m p a c t  m ayb e  i n  t e n  y e a r s  i s  n o t  w h a t  

t h e y ' r e  i n t e r e s t e d  i n .  S o  I  t h i n k  i t ' s  i m p o r t a n t  t o  d i s t i n g u i s  

i f  w e ' t e  g o i n g  t o  mak e  c h a n g e s  i n  t h e  c i v i l  j u s t i c e  s y s t e m ,  

l e t ' s  mak e  c h a n g e s  b e c a u s e  t h e  c i v i l  j u s t i c e  s y s t e m  n e e d s  t o  be  

c h a n g e d ,  n o t  b e c a u s e  i t s  g o i n g  t o  h a v e  a n  i m m e d i a t e  i m p a c t  on
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o u r  i n s u r a n c e  r a t e s .  I  t h i n k  t h e r e  d o e s  need t o  be some changes 

i n  t h e  c i v i l  j u s t i c e  s y s t e m .  Some p e o p l e  d i s a g r e e  w i t h  me.

T h e y  s a y  we l i k e  i t  j u s t  t h e  way  i t  i s .  Some p e o p l e  s a y  i t  

n e e d s  t o  b e  o v e r h a u l e d  c o m p l e t e l y .  I  t h i n k  t h e r e  d o e s  n e e d  t o  

b e  s ome  c h a n g e s .  I  q u e s t i o n  w h e t h e r  o r  n o t  t h e y  h a v e  t o  b e  a s  

d r a s t i c  a s  D r .  M c G u i r e  w o u l d  p r o p o s e ,  r  t h i n k  t h e r e  a r e  s ome  

v e r y  g o o d  p r o p o s a l s  i n  t h e  l e g i s l a t i o n  t h a t  i s  now b e f o r e  t h e  

l e g i s l a t u r e ,  a n d  o n e  o f  t h em  D r .  M c G u i r e  t o u c h e d  o n  a t  s ome  

l e n g t h ,  a n d  t h a t  i s  m a n d a t o r y  a r b i t r a t i o n .  I  t h i n k  t h a t  i t ' s  

f a i r  t o  s a y  b a s e d  o n  s t a t i s t i c s  w e ' v e  b e e n  g i v e n ,  t h a t  a b o u t  9 0  

t o  9 5  p e r c e n t  o f  a l l  c l a i m s  t h a t  a r e  b r o u g h t  w i t h i n  t h e  A l a s k a  

j u s t i c e  s y s t e m ,  t h e  A l a s k a  c o u r t  s y s t e m ,  a r e  c l a i m s  l e s s ^ t h a n  

$ 5 0 , 0 0 0 ,  a n d  I  t h i n k  i t ' s  f a i r  t o  a s s u m e  t h a t  a c e r t a i n  

p e r c e n t a g e  o f  c l a i m s  a r e  n e v e r  b r o u g h t  t o  tu<i j u s t i c e  s y s t e m ,  

o n l y  i f  t h e y  c a n n o t  b e  r e s o l v e d  w i t h  t h e  i n s u r a n c e  c om p a n y  

i t s e l f ,  d o e s  i t  e n d  u p  i n  t h e  c o u r t  s y s t e m .  S o ,  m ay b e  i t ' s  9 8  

p e r c e n t  o f  a l l  i n j u r y  c l a i m s  i n v o l v e d  d am a g e s  l e s s  t h a n
4 ?

$ 5 0 , 0 0 0 .  I i  t h a t ' s  t h e  c a s e ,  w e ' r e  t a l k i n g * a b o u t  a  s i g n i f i c a n t ,  

a v a s t  m a j o r i t y  o f  c a s e s  t h a t  c a n  b e  h a n d l e d  m o r e  e f f i c i e n t l y .  

T h e  c i v i l  j u s t i c e  s y s t e m  d o e s  a  v e r y  p o o r  j o b  i n  my m i n d  o f  

d e a l i n g  w i t h  t h e s e  s m a l l  c l a i m s .  A s m a l l  c a s e  t a k e s  a s  much 

t i m e  t o  g e t  t h r o u g h  o u r  s y s t e m  a s  a  m i l l i o n  d o l l a r  c a s e .  A 

m i l l i o n  d o l l a r  c a s e  may  b e  t h a t  o n e  i n  a  t h o u s a n d ,  o r  o n e  i n  t e n  

t h o u s a n d  c a s e  a n d  f o r  t h a t  t h e  c o u r t  s y s t e m  may b e  m o r e  

e f f i c i e n t ,  b u t  f o r  t h e  s m a l l e r  c a s e  i t ' s  a b s o l u t e l y  a b s u r d  t h a t  

we s h o u l d  h a v e  t o  w a i t  t h r e e  y e a r s  t o  g e t  t o  t h e  p o i n t  w h e r e  a
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1  j u r y  can d e t e r m i n e  w h e t h e r  o r  n o t  t h e  c l a i m  i s  w o r t h  $ 5 0 , 0 0 0  or

2 $ 1 2 , 0 0 0  o r  n o t h i n g ,  a n d  s o  I  a g r e e  w h o l e h e a r t e d l y  w i t h  D r .

3 M c G u i r e  t h a t  t h e s e  c a s e s  s h o u l d  b e  f u n n e l e d  i n t o  a n  a l t e r n a t i v e

4 r e s o l u t i o n  s y s t e m .  I t ' s  my o p i n i o n  t h a t  t h e  t i m e  w o u l d  b e  c u t

5 d r a m a t i c a l l y .  I t ' s  my o p i n i o n  t h a t  t h e  c o 3 t s  t o  t h e  i n s u r a n c e

6 c o m p a n i e s  w o u l d  b e  r e d u c e d  s u b s t a n t i a l l y .  R i g h t  now a n y  l a w

7 s u i t  f o r  $ 3 0 , 0 0 0 ,  i t  t a k e s  t h r e e  y e a r s  t o  p r o c e s s .  Y ou  c a n

8 f a i r l y  w e l l  a s s u m e  t h a t  i f  t h e  i n s u r a n c e  d e f e n s e  f e e s  a r e  n o t

9 $ 1 0 , 0 0 0  t h e y  n a y  b e  m o r e ,  b e c a u s e  a s  D r .  M c G u i r e  s a i d  a  t h i r d  o

1 0  t h e  u l t i m a t e  a w a r d  i s  p a i d  t o  d e f e n s e  c o s t s .  T h a t ' s

1 1  i n e f f i c i e n t .  T h a t ' s  n o t  t h e  w ay  i t  s h o u l d  b e .  T h e s e  c l a i m s

12 s h o u l d  b e  r e s o l v e d  p r o m p t l y  a n d  I  t h i n k  t h e y  c a n  b e  p r o m p t l y

1 3  r e s o l v e d  e f f i c i e n t l y  t h r o u g h  t h e  a r b i t r a t i o n  s y s t e m .  S o  I  j u s t

1 4  w a n t  t o  mak e  i t  c l e a r  t h a t  a l t h o u g h  D r .  M c G u i r e  a n d  I  d o n ' t

1 5  a g r e e  o n  e v e r y t h i n g ,  we w h o l e h e a r t e d l y  a g r e e  w i t h  e a c h  o t h e r  o n

1 6  t h a t  p o i n t .  T h e r e  a r e  s om e  c h a n g e s  i n  t h e  b i l l  a n d  I ' m  n o t

1 7  g o i n g  t o  a d d r e s s  e v e r y t h i n g  t h a t  D r .  M c G u i r e  s a i d ,  b u t  t h e r e  ar«

1 8  s ome  t h i n g s  t h a t  h e  s a i d  t h a t  I  d o  n o t  d i s a g r e e  w i t h  h i m  o n ,  a m

19  I  d o n ' t  t h i n k  t h e y ' r e  a  g o o d  i d e a .  T h e  b i l l  t h a t  i s  now b e i n g

2 0  c o n s i d e r e d  b o t h  b y  t h e  S e n a t e  a n d  b y  t h e  H o u s e ,  b a s i c a l l y  d o e s

2 1  aw ay  w i t h  p u n i t i v e  d a m a g e s .  I t ' s  k i n d  o f  a  c u t e  t r i c k  t o  s a y

2 2  w e l l ,  l e t ' 3  j u s t  g i v e  a l l  t h e  d a m a g e s  t o  t h e  S t a t e  b e c a u s e  l e t ' j

2 3  f a c e  i t ,  l i t i g a t i o n  i s  n o t  f u n ,  p e o p l e  d o n ' t  e n g a g e  i n

2 4  l i t i g a t i o n  f o r  t h e  s h e e r  t h r i l l  o f  i t ,  a n d  n o b o d y  i s  g o i n g  t o

25  p u r s u e  a  p u n i t i v e  d a m a g e s  c l a i m  i f  t h e y  d o n ’ t  f e e l  t h e r e ' s

2 6  s o m e t h i n g  i n  i t  f o r  t h e m ,  a n d  n o n e  o f  y o u  t h e r e ,  a n d  c e r t a i n l y
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m y s e l f  w o u l d  s a y ,  y e a h ,  I ' m  g o i n g  t o  e n g a g e  i n  t h r e e  o r  f o u r  

y e a r s  o f  i n t e n s e  l i t i g a t i o n  a n d  w a s t e  my t i m e  a n d  my e n e r g y  a n d  

my m o n e y  s o -  t h a t  i f  I  p r e v a i l ,  a l l  o f  t h e  f r u i t s  o f  my l a b o r s  go 

t o  t h e  S t a t e  o r  A l a s k a .  T h e  f a c t  i s  t h a t  i f  w« p r o p o s e  t h a t ,  

a n d  i t ' s  p a s s e d  f o r g e t  p u n i t i v e  d a m a g e s ,  i t ' s  n o t  g o i n g  t o  b e  

t h e r e .  P u n i t i v e  d a m a g e s  h a 3 v e r y  l i t t l e  i f  a n y t h i n g  t o  d o  w i t h  

t h e  i n c r e a s e  i n  i n s u r a n c e  r a t e s - .  V i r t u a l l y  a l l  i n s u r a n c e  

c o m p a n i e s  e x c l u d e  p u n i t i v e  d a m a g e s  in- t h e  p o l i c i e s  t h e y  w r i t e ,  

t h e y  s a y  we w i l l  n o t  a w a r d  p u n i t i v e  d a m a g e s .  S o  t h  t  h a s  

n o t h i n g  t o  d o  w i t h  i n s u r a n c e  r a t e s .  T h e y  s i m p l y  w r i t e  i t  o u t  o f  

a  r i s k  t h a t  t h e y  c o v e r .  T h e r e  i s  a  r e a l  r e a s o n  why  i n s u r a n c e  

c o m p a n i e s  w a n t  t o  p u t  a n  e n d  t o  p u n i t i v e  d a m a g e s ,  a n d  t h a t  i 3 
t h a t  t h e r e  i s  a  b o d y  o f  l a w  o u t  t h e r e  t h a t  s a y s  i f  i n s u r a n c e  

c o m p a n i e s  e n g a g e  i n  b a d  f a i t h  h a n d l i n g  o f  c l a i m s ,  t h e n  t h e y  may 

b o  l i a b l e  f o r  p u n i t i v e  d a m a g e s .  T h i s  i s  a  b o o k  b y  a n  a u t h o r  

n amed  J o h n  M c C a r t h y  a n d  i t s  e n t i t l e d  " P u n i t i v e  D ama g e s  i n  Bad  

F a i t h  C a s e s . "  I t s  a  b _ o k  o f  h u n d r e d s  o f  p a g e s  o f  c a s e s  i n  w h i c h  

i n s u r a n c e  c o m p a n i e s  h a v e  e n g a g e d  i n  b a d  f a i t h  p r a c t i c e s ,  d e n y i n g  

c l a i m s  t o  p e o p l e ,  r e f u s i n g  t o  d e f e n d  p e o p l e  t h a t  h a v e  b e e n  s u e d ,  

d e l a y i n g  p a y m e n t s ,  r e f u s i n g  t o  mak e  p a y m e n t s  t h e y ' r e  o b l i g a t e d  

t o  p a y .  Now i f  y o u  h a v e  a  c l a i m  i n  w h i c h  a n  i n s u r a n c e  c o m p a n y ,  

a n d  a g a i n ,  t h i s  c a n  b e  y o u r  own i n s u r a n c e  c o m p a n y ,  i t ' s  n o t  

s i m p l y  s o m e b o d y  t h a t  i t ' s  i n s u r i n g  s o m e b o d y  y o u ' r e  s u i n g ,  y o u r  

own i n s u r a n c e  c om p a n y  r e f u s i n g  t o  d e f e n d  y o u  w r o n g f u l l y ,  o r  

r e f u s e s  t o  mak e  a r e a s o n a b l e  s e t t l e m e n t  o n  y o u r  b e h a l f ,  a n d  

f o r c e s  y o u ,  t h e  d e f e n d a n t  t o  b e  d r a g g e d  t h r o u g h  t h e  c o u r t  s y s t e m
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1  f o r  t h r e e  o r  ,ur y e a r s ,  and t h e n  maybe g e t  h i t  w i t h  a j u d g m e n t

2 i n  e x c e s s  o u y o u r  i n s u r a n c e  p o l i c y ,  s o l e l y  b e c a u s e  t h e  i n s u r a n c

3 c o m p a n y  s a i d  o u r  p r a c t i c e  i s  f o r  t h e  t i m e  b e i n g ,  we n e e d  m o r e

4 m o n e y ,  w e ' r e  n o t  g o i n g  t o  p a y  a n y  c l a i m s ,  w e ' r e  g o i n g  t o  f i g h t

5 t h e s e  t h i n g s  t o  t h e  e n d  a n d  i f  y o u ' r e  t h e  i n s u r e d  a n d  y o u  e n d  u;

6 g e t t i n g  s t u c k  b e c a u s e  o f  t h a t  p o l i c y ,  w h a t ' s  y c u r  r e c o u r s e ?  Yo-.

7 h a v e  t h e  r i g h t  t o  g o  a g a i n s t  y o u r  i n s u r a n c e  c o m p a n y .  I  t h i n k

8 t h a t ' s  e x t r e m e l y  r e a s o n a b l e ,  i f  t h e - i n s u r a n c e  c om p a n y  h a s

9 e n g a g e d  i n  b a d  f a i t n t W e ' r e  n o t  t a l k i n g  a b o u t  i n s u r a n c e

10  c o m p a n i e s  t h a t  h a n d l e  c l a i m s  r e a s o n a b l y .  B a d  f a i t h  p r a c t i c e s  b;

1 1  i n s u r a n c e  c o m p a n i e s .  Now i f  a n  i n s u r a n c e  c om p a n y  r e f u s e s  t o  pa ;

1 2  y o u r  r e a s o n a b l e  c l a i m  f o r  $ 5 , 0 0 0 ,  p a y  t h e  p l a i n t i f f  o n  y o u r

13  b e h a l f  $ 5 , 0 0 0 ,  a n d  y o u  g e t  d r a g g e d  t h r o u g h  t h e  c o u r t  s y s t e m  f o r

1 4  y e a r s  o n  e n d ,  a n d  y o u  e n d  up  h a v i n g  t o  p a y  m o r e  t h a n  t h a t  $ 5 , 0 Q (

15 p o l i c y  y o u  m ay  h a v e ,  w h a t ' s  y o u r  r e c o u r s e ?  W e l l  y o u  h a v e  t h e

16  r e c o u r s e  t o  p a y  t h e  m o n e y  o u t  o f  y o u r  own p o c k e t  t o  t h e

17  c l a i m a n t ,  a n d  t h e n  y o u  h a v e  t h e  r i g h t  t o  g o  a f t e r  y o u r  i n s u r a n c t

1 8  c o m p a n y  b e c a u s e  t h e y  p u t  y o u  i n  t h a t  p o s i t i o n .  W e l l  i f  t h e  .

1 9  d a m a g e s  a r e  a  f e w  t h o u s a n d  d o l l a r s  o r  $ 1 0 , 0 0 0 ,  o b v i o u s l y  t h e r e ' :

20 n o t  much i n c e n t i v e  t h e r e ,  i f  t h a t ' s  a l l  t h e  i n s u r a n c e  c om p a n y

21 h a s  t o  d o  i s  p a y  y o u r  a c t u a l  d a m a g e s  a n d  i f  t h e y  h a v e  t o  p a y

22 p u n i t i v e  d a m a g e s ,  t o  k i n d  o f  p u n i s h  t h em  t o  mak e  t h e m  r e a l i z e  [

2 3  t h e y  c a n ' t  g e t  aw ay  w i t h  t h e s e  k i n d s  o f  b a d  p r a c t i c e s ,  t h e y ' r e

2 4  g o i n g  t o  c h i n k  t w i c e  a b o u t  e n g a g i n g  i n  b a d  f a i t h ,  a n d  t h a t ' s  tj

2 5  r e a l l y  t h e  p u r p o s e  o f  p u n i t i v e  d a m a g e s .  I t ' a  n o t ,  t h i s  b i l l  i s

2 6  i n t e n d e d  t o  g e t  r i d  o f  p u n i t i v e  d a m a g e s  b e c a u s e  i n s u r a n c e
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c o m p a n i e s  d o n ' t  l i k e  t h e  i d e a  o f  h a v i n g  t o  p a y  e x t r a  i f  t h e y  

e n g a g e  i n  bad f a i t h .  S o ,  as f a r  as I ' m  c o n c e r n e d ,  s i n c e  

p u n i t i v e  damages can be e x c l u d e d  on l i a b i l i t y  p o l i c i e s ,  t h e  s o l e  

p u r p o s e  o f  t h i s  l e g i s l a t i o n  i s  t o  p r o t e c t  i n s u r a n c e  c o m p a n i e s  

e n g a g i n g  i n  bad f a i t h  f r o m  h a v i n g  t o  p a y  p u n i t i v e  damages 

t h e m s e l v e s .  A g a i n ,  t h a t  ' >ok i s  f u l l  o f  c a s e s ,  h u n d r e d s  and 

h u n d r e d s  o f  c a s e s  w h e r e  i n s u r a n c e  c o m p a n i e s  h a v e  e n g a g e d  i n  bad 

f a i t h .  O b v i o u s l y  t h e  v a s t  m a j o r i t y  o‘f  i n s u r a n c e  c o m p a n i e s ,  and 

t h e  v a s t  m a j o r i t y  o f  c l a i m s  a r e  h a n d l e d  i n  good  f a i t h .  T h e y ' r e  

p r o p e r l y  h a n d l e d ,  t h e y ' r e  f a i r l y  h a n d l e d ,  p e o p l e  a r e  s a t i s f i e d  

w i t h  t h e  r e p r e s e n t a t i o n  t h e y ' v e  g o t  b y  t h e i r  i n s u r a n c e  c o m p a n y ,  

an d  s o  p u n i t i v e  damages a r e  r a r e l y  a w a r d e d ,  b u t  t h e r e  a r e  

i n s t a n c e s  w h e r e  i t  i s  a p p r o p r i a t e ,  a n d  t h a t ' s  why i t ' s  t h e r e .

To me, i t s  l i k e  t h e  s a y i n g  t h a t  l o c k s  k e e p  h o n e s t  p e o p l e  h o n e s t ,  

a n d  I  t h i n k  i n s u r a n c e  c o m p a n i e s  b y  and l a r g e  a r e  h o n e s t  and 

e t h i c a l ,  b u t  p u n i t i v e  damages k e e p  i n s u r a n c e  c o m p a n i e s  h o n e s t ,  

a nd t h e  h o n e s t  o n e ' s  d o n ' t  h a v e  t o  w o r r y  a b o u t  p u n i t i v e  

d a m a g e s .  T h e  o n e ' s  t h a t  a r e n ' t  h o n e s t ,  do h a v e  t o  w o r r y  a b o u t  

p u n i t i v e  d a m a g e s ,  and I  w o u l d  r e f e r  i n t e r e s t e d  p e o p l e  t o  a book 

b y  A n d r e w  T o b i a s  c a l l e d  t h e  " I n v i s i b l e  B a n k e r s "  and t h a t ' s  how 

he r e f e r s  t o  i n s u r a n c e  c o m p a n i e s  as i n v i s i b l e  b a n k e r s ,  a n d  he 

c i t e 3  i n  t h e r e  a number o f  i n s t a n c e s  i n  w h i c h  i n s u r a n c e  

c o m p a n i e s  e n g a g e  i n  t h e s e  o u t r a g e o u s  p r a c t i c e s  o f  bad f a i t h  and 

I  h n i n k  t h a t  i f  a n y b o d y  t o o k  t h e  t i m e  t o  r e a d  some o f  t h o s e  

e x a m p l e s  t h e y  w o u l d  w h o l e h e a r t e d l y  a g r e e  t h a t  t h e  i n s u r a n c e  

c om pany d i d  d e s e r v e  t o  be p u n i s h e d .  So i t ' s  my o p i n i o n  t h a t
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1  t h e r e  i s  a j u s t i f i c a t i o n  f o r  k e e p i n g  p u n i t i v e  d a m a g e s .  I t ' s  not

2 b e c a u s e  t h e y  a r e  p a i d  on  l i a b i l i t y  c l a i m s ,  i n  my e x p e r i e n c e

3 t h e r e  a r e  mayb e  tw o  o r  t h r e e  p u n i t i v e  d am a g e s  a w a r d s  t h a t  h a v e

4 b e e n  g i v e n  i n  A l a s k a ,  n o n e  o f  t h e m  i n v o l v i n g  d o c t o r s ,  t h e r e ' s

5 n o t  a  d o c t o r  i n  t h i s  S t a t e  t h a t  h a s  e v e r  p a i d  o n e  d i m e  i n

6 p u n i t i v e  d a m a g e s  t h a t  I ' m  a w a r e  o f .  T h e  o t h e r  t h i n g  I ' d  l i k e  t c

7 t o u c h  o n  t h a t  h e ,  t h a t  D r .  M c G u i r e  a d d r e s s e d  i s  t h e  i d e a  o f

8 m a k i n g  t h e s e  p e r i o d i c  p a y m e n t s  r a t h e r  t h a n  a  l u m p  s um .  T h i s  i s

9 s o m e w h a t  c o m p l i c a t e d ,  b u t  b a s i c a l l y  w h a t  t h e  i n s u r a n c e  c o m p a n i e s

10 w a n t  t o  d o  i s  r a t h e r  t h a n  p a y i n g  a  l u m p  sum a w a r d  t h e y  w a n t  t o

1 1  p a y  i t  o u t  o v e r  a  p e r i o d  o f  t i m e .  And t h i s  w o u l d  r e s u l t  i n  a

12  t r e m e n d o u s  w i n d f a l l  f o r  t h e  i n s u r a n c e  c o m p a n i e s  a n d  i t ' s  m ad e ,

1 3  i t ’ s  t h e  o n e  p a r t  o f  t h e  p r o p o s a l s  p u s h e d  b y  t h e  t o r t  c h a n g e

1 4  p e o p l e  t h a t  i s  r e a l l y  t h e  m o s t  o u t r a g e o u s  i n  my o p i n i o n .  D r .

1 5  M c G u i r e  r e f e r r e d  t o  t h e  m i l l i o n  d o l l a r  l o t t e r y ,  i s ,  i s  n o t  a

16  m i l l i o n  d o l l a r s ,  w e l l  t h a t ' s  t r u e .  I f  y o u  l o o k  a t  w h a t  t h o s e

1 7  l o t t e r i e s  d o ,  t h e y  s a y ,  y o u  won a  m i l l i o n  d o l l a r s ,  b u t  we w i l l

1 8  p a y  i t  t o  y o u ,  $ 2 0 , 0 0 0  a y e a r  f o r  t h e  n e x t  5 0  y e a r s .  I n  t h e  -

19  m e a n t i m e ,  t h e y  i n v e s t  t h e  m o n e y  t h a t  t h i s  p e r s o n  s u p p o s e d l y  won ,

20  a n d  b y  t h e  t i m e  t h e y  p a y  t h a t  $ 2 0 , 0 0 0  p a y m e n t  t h a t  y e a r  5 0 ,  t h e

2 1  p r e s e n t  v a l u e  o f  t h a t  i s  a b o u t  $ 5 0 ,  o r  $ 1 0 0 0 ,  i t ' s  n o t  m uc h ,  s o

22 t h e y ' r e  n o t  p a y i n g  a  m i l l i o n  d o l l a r s ,  t h e y ' r e  p a y i n g  a  m i l l i o n

2 3  d o l l a r s  o v e r  5 0  y e a r s ,  w h i c h  t o d a y ' s  v s l u e  i s  a b o u t  o n e  t e n t h  o i

2 4  t h a t ,  a n d  t h a t ' s  r e a l l y  w h a t  t h e y ' r e  i n t e n d i n g  t o  do  h e r e .  T h e

2 5  i n s u r a n c e  i n d u s t r i e s  w a n t  t o  mak e  p e r i o d i c  p a y m e n t s  s o  t h e y  c a n

2 6  u l t i m a t e l y  p a y  l e s s  a n d  a n  e x a m p l e  o f  t h a t  i s ,  i s ,  t h i n k  b a c k
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t e n  y e a r s  a g o ,  t w e n t y  y e a r s  a g o ,  o r  t h i r t y  y e a r s  a g o ,  w h a t  a ca r  

c o s t ,  w h a t  a h o u s e  c o s t ,  w h a t  a c a n d y  b a r  c o s t ,  a n d  t h i n k  a b o u t  

w h a t  i t ' s  g o i n g  t o  c o 3 t  i n  t h i r t y  y e a r s ,  a n d  i f  s o m e b o d y ' s  

i n j u r e d  now m a k i n g  $ 3 0 , 0 0 0  a  y e a r ,  u n d e r  o u r  p r e s e n t  s y s t e m ,  i f  

t h a t  p e r s o n ,  a n d  we u s e  D r .  M c G u i r e ' s  e x a m p l e ,  t h e  3 5  y e a r  o l d  

p e r s o n  who  i s  m a k i n g  $ 3 0 , 0 0 0  a  y e a r  a n d  i s  a q u a d r i p l e g i c ,  c a n  

n e v e r  w a l k  a g a i n ,  h e ' s  e n t i t l e d  u n d e r  A l a s k a  l a w ,  t h e  j u r y  may 

a w a r d  h i m ,  h i s  l o s t  e a r n i n g  c a p a c i t y ,  w h a t  h e ' l l  b e  e n t i t l e d  t o  

r e c e i v e  i n  t h e  f u t u r e ,  s o  o v e r  a t h i r t y  y e a r  p e r i o d  h e ' s  

e n t i t l e d  t o  r e c e i v e  $ 3 0 , 0 0 0  f o r  e a c ’.i y e a r .  Now,  s o  l e t ’ s a d d ,  

$ 9 0 0 , 0 0 0 ,  a n d  I ' l l  d o  t h a t  e x a m p l e .  Now ,  c l e a r l y  m o s t  p e o p l e  do  

n o t  e a r n  a t  a g e  3 5  w h a t  t h e y ' r e  g o i n g  t o  e a r n  a t  a g e  4 0 , ; o r  a t  

a g e  4 5 .  P e o p l e  g e n e r a l l y  g e t  p r o m o t i o n s ,  j u s t  o n  i n f l a t i o n  

a l o n e  t h e y ' r e  g o i n g  t o  i n c r e a s e  t h e i r  w a g e s  o v e r  t h e i r  

l i f e t i m e .  U n d e r  A l a s k a  l a w ,  y o u ' r e  n o t  e n t i t l e d  t o  d o  t h a t ,  

A l a s k a  l a w  s a y s  t h a t  y o u  c a n n o t  c o n s i d e r  i n f l a t i o n a r y  wage  

i n c r e a s e s ,  s o  e v e n  i f  t h a t  p e r s o n  w o u l d  h a v e  e a r n e d  h a d  h e  k e p t  

h i s  p r e s e n t  j o b  $ 3 0 , 0 0 0  t i l l  h e  wa s  3 5 ,  h e  may  h a v e  e a r n e d  

$ 6 0 , 0 0 0  a t  a g e  4 5 ,  b u t  u n d e r  A l a s k a  l a w ,  h e ' s  n o t  e n t i t l e d  t o  

g e t  t h a t  f r o m  t h e  j u r y .  T h e  j u r y  w i l l  a w a r d  h i m ,  may a w a r d  h i m ,  

n o  m o r e  t h a n  t h a t  $ 3 0 , 0 0 0 ,  a n d  c a n n o t  c o n s i d e r  i n f l a t i o n .  S o  i f  

t h e y  r e a l l y  w a n t  t o  h a v e  t h i s  s t r u c t u r e d  s e t t l e m e n t  s y s t e m  w o r k  

r i g h t ,  t h e  p e r i o d i c  p a y m e n t  p l a n ,  t h e  l e a s t  i t  c o u l d  d o ,  w o u l d  

o e  t o  c o n s i d e r  t h e  f a c t  t h a t  t h e  p e r s o n  may  b e  m a k i n g  $ 3 0 , 0 0 0  i n  

1 9 8 6 ,  b u t  10 y e a r s  f r o m  now i f  i n f l a t i o n  k e e p s  a t  i t s  p r e s e n t  

r a t e ,  h e  may b e  m a k i n g  a  l o t  m o r e  t h a n  t h a t ,  a n d  t h e i r  s y s t e m



1 d o e s n ' t  d o  t h a t ,  i t  i s  a ,  w o u l d  r e s u l t  i n  a t r e m e n d o u s  w i n d f a l l
1

2 f o r  t h e  i n s u r a n c e  c o m p a n i e s .  T h a t ' s  a c o m p l i c a t e d  c o n c e p t  a n d

3 I ’ m s o r r y  I  c a n ' t  e x a m p l e  i t  a n y  s i m p l i e r ,  b u t  t h e  f a c t  o f  t h e

4 m a t t e r  i s  t h a t  t h e  e n d  r e s u l t  u n d e r  t h a t  p e r i o d i c  p a y m e n t  p l a n

5 i s  t h a t  i t  i s ,  s u b s t a n t i a l l y  r e d u c e s  t h e  a m o u n t  o f  m one y  t h a t  ar

6 i n s u r a n c e  c om p a n y  w o u l d  h a v e  t o  p a y  f o r  a  d r a -  t i c  i n j u r y  o r  a

7 c a t a s t r o p h i c  i n j u r y .  T h e  s y s t e m  may >d c h a n g e s ,  anc1 I ' m  n o t

8 s a y i n g  t h a t  t h e  s y s t e m  i s  p e r f e c t ,  nv. / s t e m  i s .  Y e a r s  a n d

9 y e a r s  a g o  I  w o r k e d  i n  t e r m s  o f  t r y i n g  t o  c h a n g e  t h e  c r i m i n a l

10 j u s t i c e  s y s t e m  a n d  we s p e n t  t h r e e  o r  f o u r  y e a r s  t r y i n g  t o  do

11 t h a t ,  b u t  t h e  e n d  r e s u l t  wa s  we e n d e d  u p  w i t h  m a n d a t o r y

1 2  s e n t e n c e s .  E v e r y b o d y  wa s  v e r y  h a p p y  a t  t h e  t i m e ,  a t  l e a s t
t

1 3  e v e r y b o d y  b u t  t h e  c r i m i n a l s  wa s  h a p p y  w i t h  t h e  way  t h i n g s  w e r e

14  w o r k i n g .  Now we r e a l i z e  t h a t  t h a t  h a s  t o  b e  c h a n g e d  a g a i n

1 5  b e c a u s e  t h e  p r i s o n  s y s t e m  c a n ' t  a c c o m o d a t e  t h e  l e n g t h y  s e n t e n c e ;

1 6  t h a t  we r e c o m m e n d e d  a t  t h a t  t i m e .  Now w e ' r e  g o i n g  b a c k  a n d

1 7  c h a n g i n g  a g a i n .  I  t h i n k  t h a t  i f  a  s y s t e m  n e e d s  c h a n g e s ,  a

1 8  s y s t e m  t h a t ' s  b e e n  i n  p r o c e s s  s i n c e  s t a t e h o o d - ,  w e ' d  b e t t e r  b e

1 9  v e r y ,  v e r y  c a r e f u l  a b o u t  w h a t  c h a n g e s  w e ' r e  s n a k i n g ,  a n d  a r e  t h e ;

2 0  c h a n g e s  t h a t  a r e  g o o d  f o r  t h e m s e l v e s ,  a n d  I  g u e s s  w h a t  I ' m

21 s a y i n g  i s  t h a t ,  i f  t h e  s y s t e m  n e e d s  c h a n g e s ,  l e t ' s  mak e  s u r e

2 2  t h e y ' r e  g o o d  c h a n g e s .  L e t ' s  mak e  s u r e  t h e y ' r e  p r o d u c t i v e

2 3  c h a n g e s ,  a n d  I  t h i n ! : ,  my b o t t o m  l i n e  i s ,  l e t ' s  m ak e  s ome  c h a n g e .

2 4  i n  t h e  c i v i l  j u s t i c e  s y s t e m  i f  t h e y ' r e  g o i n g  t o  i m p r o v e  t h e

2 5  s y s t e m .  B u t  t h e  i d e a  t h a t  i f  we mak e  a n y  c h a n g e  a t  a l l ,  o r  i f

2 6  we mak e  d r a m a t i c  c h a n g e s  i n  t h e  n e x t  f e w  m o n t h s ,  t h e y  a r e  n o t



1 g o i n g  t o  h a v e  a n y  i m p a c t  a t  a l l  on A l a s k a  i n s u r a n c e  r a t e s  t h i s

2 y e a r  o r  n e x t  y e a r ,  t h e y  m a y ,  a l t h o u g h  t h e y  may n o t ,  h a v e  an

3 a f f e c t  i n  1 0  y e a r s ,  we w o n ' t  k n o w ,  a n d ,  I  t h i n k  t h a t  i f  w e ' r e

4 g o i n g  t o  c h a n g e  t h e  s y s t e m  w e ' d  b e t t e r  d o  i t  r i g h t ,  a n d  n o t  r u s h

5 t h r o n g h  i t ,  a n d  t h a t ' s  r e a l l y  w h a t  a  l o t  o f  p e o p l e  a r e

6 p r o p o s i n g ,  l e t ' s  make  t h e s e  c h a n g e s  now t o  a f f e c t  i n s u r a n c e

7 r a t e s .  I f  we make  t h e s e  c h a n g e s  now t h e y  may o r  may  n o t  h a v e  a n

8 i m p a c t  i n  10 y e a r s ,  a n d  I  g u e s s  my q u e s t i o n  i s ,  w h a t ' s  t h e  r u s h ?

9 L e t ' s  d o  i t  r i g h t ,  l e t ' s  n o t  r u s h  t h r o u g h  i t  a n d  e n d  up  w i t h  a

10 s y s t e m  t h a t ' s  e v e n  w o r s e  t h a n  w h a t  w e ' v e  g o t  n ow .  T h a n k  y o u .

11  S PEAKE R :  KE I TH  E .  BROWN

12  T h a n k  y o u .  I  t h i n k  i t ' s  p a r t i c u l a r l y  a p p r o p r i a t e  t h a t  t h e

13  A l a s k a  B a r  A s s o c i a t i o n  h a s  t a k e n  t h i s  o p p o r t u n i t y  t o  v i e w ,

14  i n s p e c t  i n  s ome  d e t a i l  o n e  o f  t h e  m o s t  p e r p l e x i n g  p r o b l e m s

1 5  f a c i n g  a l l  o f  u s  i n  A l a s k a  t o d a y ,  t h a t  i s  t h e  s o a r i n g  c o s t  o f

16  l i a b i l i t y  i n s u r a n c e .  I  v i e w  t h i s  a s  a n  o p p o r t u n i t y  n o t  o n l y  t o

1 7  d i s c u s s  t h i s  i s s u e  w i t h  m em b e r s  o f  t h e  B o a r d  o f  G o v e r n o r s ,  b u t

1 8  a l s o  t o  s e r v e  i n  s ome  s m a l l  wa y  a s  a  med i um  b y  w h i c h  t h e  p u b l i c

1 9  c a n  b e  e d u c a t e d  a t  l e a s t  i n  p a r t  a s  tn  s ome  o f  t h e  many

2 0  r a m i f i c a t i o n s  o f  w h a t  i s  a m o s t  s i g n i f i c a n t  p r o b l e m .  I t  may

21 s u r p r i s e  y o u  t h a t  f r o m  t h e  s t a n d p o i n t  o f  my s t a n d p o i n t  a s  a

22 d e f e n s e  l a w y e r  t h a t  t h e r e  i s  a t  s ome  d e g r e e  o f  a g r e e m e n t  b e t w e e n

2 3  t h e  k i n d s  o f  t h i n g s  t h a t  I ' m  g o i n g  t o  b e  t a l k i n g  a b o u t  t o d a y  a n d

2 4  w h a t  M r .  S a n d e r s  h a s  t a l k e d  a b o u t .  I  t h i n k  t h a t  i f  t h e r e  a r e

2 5  g o i n g  t o  b e  c h a n g e s  e n a c t e d  i n  t h e  t o r t  l i a b i l i t y  s y s t e m ,  t h o s e
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1  k i n d s  o f  a c t i o n s  do h a v e  t o  be d o ne  w i t h  some c a r e .  Where I

2 w o u l d  d i f f e r  i n  t h e  a p p r o a c h ,  w h e r e  I  t h i n k  t h a t  p u b l i c  h a s  t o

3 b e  p a r t i c u l a r l y  a w a r e  o f  w h a t ' s  g o i n g  o n ,  i s  t h a t  i t  may be

4 c o r r e c t  t o  s a y  t h a t  i m m e d i a t e  c h a n a q . ' s  i n  t h e  t o r t  l i a b i l i t y

5 s y s t e m  w i l l  n o t  r e s u l t  i n  i m m e d i a t e  d e c r e a s e  i n  t h e  p r i c e  o f  t l

6 p r o d u c t ,  b u t  t h e  c o n v e r s e  o f  t h a t  i s  t h i s ,  i f  t h e r e  a r e n ' t  som<

7 v e r y  f a v o r a b l e  c h a n g e s  i n  l e g i s l a t i o n  i n v o l v i n g  t h e  t o r t

8 l i a b i l i t y  s y s t e m  w i t h i n  t h e  i m m e d i a t e  f u t u r e ,  we a r e n ' t  g o i n g

9 b e  t a l k i n g  n e x t  y e a r  a b o u t  t h e  p r i c e  o f  i n s u r a n c e ,  w e ' r e  g o i n g

10 t o  b e  t a l k i n g  a b o u t  a v a i l a b i l i t y  a n d  p r e s e n c e  i n  t h e

1 1  m a r k e t p l a c e .  T h e  i n d u s t r y  i s  l o o k i n g  t o  u s  t o  g i v e  t h e m  a

12 s i g n a l ,  a  s i g n a l  o f  c h a n g e ,  t h e  s i g n a l  o f  d e p a r t u r e  f r o m  t h e

13  j u r i s p u r d e n c e  t h a t  h a s  d e v e l o p e d  i n  t h i s  a r e a  w i t h i n  t h e  l a s t

1 4  y e a r s ,  p r o b a b l y  m o r e  p a r t i c u a r l y  w i t h i n  t h e  l a s t  5 y e a r s .  I t

15  c o m e s  a s  n o  s e c r e t  t o  t h o s e  o f  y o u  who a r e  m em b e r s  o f  t h e  B a r

1 6  t h a t  t h i s  i s  v i e w e d  a 3 b e i n g  a  s o m e w h a t  l i b e r a l  o r  r e c o v e r y

17  o r i e n t e d  j u r i s d i c t i o n .  T h a t  i s  t o  s a y  t h a t  a l l  t h i n g s  b e i n g

1 8  e q u a l ,  t h e  p l a i n t i f f s  a r e  l o o k i n g  a t  s o m e ; p r e t t y  g o o d  c a s e  l a w

1 9  t h a t  s u p p o r t s  t h e i r  p o s i t i o n .  T h a t  t h e  c a s e s  i n  A l a s k a  t e n d  t

20 be  s o m e w h a t  r e c o v e r y  o r i e n t e d ,  a n d  t h e  i n d u s t r y  i s  l o o k i n g

2 1  t o w a r d s  t h e  l e g i s l a t u r e  a n d  t h e  p e o p l e  o f  t h e  S t a t e  o f  A l a s k a

22 s e n d  t h e m  t h e  s i g n a l  t h a t  t h e  s y s t e m  i s  now g o i n g  t o  b e

2 3  a d j u s t e d ,  a n d  I  t h i n k  i t ' s  a p p r o p r i a t e  t h a t  we d i s c u s s  now wha

2 4  f o r m  t h o s e  a d j u s t m e n t s  m i g h t  t a k e .  I t ' s  my p e r c e p t i o n  t h a t  o n

25  o f  t h e  p r i n c i p l e  p r o b l e m s  f a c i n g  t h e  i n d u s t r y  i n  A l a s k a  t o d a y

2 6  t h e  a b s e n c e  o f  p r e d i c t a b i l i t y .  I t  i s  t h e i r  p e r c e p t i o n  r i g h t  o



w r o n g  t h a t  A l a s k a  i s  a w i l d  and w o o l l y  p l a c e  i n  w h i c h  t o  do 

b u s i n e s s .  I t  i s  t h e i r  p e r c e p t i o n  r i g h t  o r  w r o n g  t h a t  t h i s  i s  a 

l a n d  o f  h i g h  j u r y  v e r d i c t s ,  I  s o r t  o f  t a k e  e x c e p t i o n  t o  t h a t  

c h a r a c t e r i z a t i o n  b e c a u s e  I  d o n ' t  r e a l l y  t h i n k  A l a s k a ' s  a l l  t h a t  

d i f f e r e n t  f r o m  a  n u m b e r  o f  o t h e r  j u r i s d i c t i o n s  i n c l u d i n g ,  l i k e  

C a l i f o r n i a  f o r  e x a m p l e ,  o r  s o m e  o f  t h e  p a c i f i c  c o a s t  s t a t e s .  

N o n e t h e l e s s ,  t h a t  i s  t h e  p e r c e p t i o n ,  a n d  i t  i s  t h a t  p e r c e p t i o n  

t h a t  c o n t r o l s  i n  l a r g e  m e a s u r e  t h e i r  " w i l l i n g n e s s  t o  do  b u s i n e s s  

w i t h i n  t h i s  s t a t e .  I  t h i n k  t h a t  t h i s  d i s p u t e  h a s  b e e n  

c h a r a c t e r i z e d  a s  b e i n g  a  q u e s t i o n  o f  t o r t  r e f o r m  a n d  we m i g h t  

a l l  a r g u e  a b o u t  w h a t  i s  m e a n t  b y  t h e  w o r d  r e f o r m .  I  p r e f e r  t o  

t h i n k  o f  t h e  p r o c e s s  a s  n o t  b e i n g  o n e  o f  r e f o r m a t i o n  b e c a u s e  I  

t h i n k  t h e  t o r t  l i a b i l i t y  s y s t e m  w o r k s .  E s s e n t i a l l y  i t  i 3 a  f a i r  

a n d  e q u i t a b l e  s y s t e m  a n d  i t  w o r k s ,  b u t  f r o m  t i m e  t o  t i m e ,  j u s t  

l i k e  e v e r y t h i n g  e l s e ,  i t  n e e d s  a  b i t  o f  f i n e  t u n i n g ,  a n d  i t  i s  

i n  t h a t  a r e a  t h a t  I  t h i n k  t h a t  o u r  l e g i s l a t u r e  s h o u l d  s p e n d  s ome  

t i m e ,  a n d  I  s e e  s om e  p o s i t i v e  e f f o r t s  i n  t h a t  d i r e c t i o n  t h r o u g h  

s om e  o f  t h e  b i l l s  t h a t  a r e  now b e i n g  c o n s i d e r e d ,  s u c h  a s  S e n a t e  

s u b s t i t u t e  f o r  H o u s e  b i l l  5 3 2 .  T h a t  i s  n o t  t o  s a y  t h a t  I ' m  

e n d o r s i n g  a l l  o f  t h e  p r o v i s i o n s  o f  t h a t  p a r t i c u l a r  p i e c e  o f  

l e g i s l a t i o n ,  b u t  l e t ' s  l o o k  a t  s ome  o f  t h e  t h i n g s  t h a t  c o u l d  b e  

d o n e  t o  c h a n g e  s ome  o f  t h e  p r o b l e m s  c o n f r o n t i n g  A l a s k a n s  t o d a y .

I  t h i n k  t h a t  t h e  f i r s t  p r o b l e m  t h a t  we r u n  i n t o  i n  t e r m s  o f  t h e  

a v a i l a b i l i t y  o f  c o v e r a g e  h e r e  i n  t h e  s t a t e  a n d  t h e  p e r c e p t i o n  

p r o b l e m  i s  t h e  p r o b l e m  t h a t  t h e r e  a r e  d i f f e r e n t  r u l e s  t h a t  

p e r t a i n  i n  A l a s k a  t h a t  a r e  n o t  f a m i l i a r  t o  t h o s e  i n s u r e r s  who do
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n o t  do b u s i n e s s  h e r e  r e g u l a r l y  and t h o s e  who do do b u s i n e s s  h e r  

r e g u l a r l y ,  t h e y  d o n ' t  l i k e  t h e m .  And t h e y  h a v e  t o  do  w i t h  some 

p e c u l i a r  q u i r k s  i n  o u r  l a w  t h a t  w e r e  c r e a t e d  i n  l a r g e  m e a s u r e  b 

t h e  p r o c e s s  o f  s e v e r a l  y e a r s  o f  d e c i s i o n s  b y  o u r  S u p r e m e  C o u r t .  

I t ' s  n o t  t o  s a y  t h a t  t h e  d e c i s i o n s  w e r e  i l l - i n t e n d e d .  T h e y  

w e r e n ' t ,  b u t  t h e y ' v e  b e e n  i n  p l a c e  now f o r  s e v e r a l  y e a r s  a n d  th-  

e f f e c t  o f  t h e m  i s  b e c o m i n g  o b v i o u s  a n d  t h e y  h a v e  t o  b e  c h a n g e d .  

T h e  f i r s t  o f  t h o s e  h a s  t o  d o  w i t h  t h e  p r o b l e m  o f  a w a r d s  f o r  a  

l o s s  o f  f u t u r e  i n c o m e .  U n d e r  p r e s e n t  c a s e  l a w  s i n c e  1 9 6 7 ,  t h e  

A l a s k a  S u p r e m e  C o u r t  h a s  d e c r e e d  t h a t  t h e r e  s h a l l  b e  n o  

r e d u c t i o n  t o  p r e s e n t  v a l u e  f o r  a w a r d s  i n v o l v e d  w i t h  l o s s  o f  

f u t u r e  e a r n i n g s .  M o r e o v e r ,  t h e  c o u r t  h a s  d e c r e e d  t h a t  £ h e r e  

w i l l  b e  n o  d e d u c t i o n  f o r  t h e  e f f e c t  o f  f u t u r e  t a x a t i o n  o n  t h e  

a w a r d s  f o r  l e s s  o f  f u t u r e  e a r n i n g  c a p a c i t y .  One  m e c h a n i s m  f o r  

d e a l i n g  w i t h  t h a t  p r o b l e m ,  a l t h o u g h  i t  d o e s  n o t  d e a l  w i t h  i t  i n  

i t s  e n t i r e t y ,  i s  t h e  m a n d a t o r y  s t r u c t u r e d  p a y m e n t s  s u g g e s t i o n
• * I

t h a t  D r .  M c G u i r e  a d d r e s s e d  a  s h o r t  w h i l e  a g o .  I n c i d e n t a l l y  c h e  

v e r s i o n  o f  t h e  S e n a t e  B i l l  a n d  t h e  H o u s e  b i l l  t h a t  i  l o o k e d  a t  

made  t h a t  d i s c r e t i o n a r y  a n d  u n m a n d a t o r y .  I t  i s  n o t  t h e  o n l y  

m ea n s  b y  w h i c h  t h a t  p r o b l e m  c a n  b e  r e s o l v e d .  E l i m i n a t i o n  o f  t h  

s t r i c t u r e s  o f  t h e  B u o y  c a s e  w h i c h  p r o v i d e s  t h a t  t h e r e ' s  n o  

r e d u c t i o n  i n  t h e  p r e s e n t  v a l u e ,  w o u l d  a c c o m p l i s h  a f a i r  a n d  

e q u i t a b l e  r e s u l t  a n d  b e  c o n s i s t e n t  w i t h  c u r r e n t  e c o n o m i c  

t h i n k i n g .  T h e  c a s e  h a s  b e e n  c r i t i z e d  i n  a n u m b e r  o f  n a t i o n a l  

l a w  r e v i e w  a r t i c l e .  I t  l a c k s  i n  my j u d g m e n t  a  c o n t i n u i n g  

v i t a l i t y ,  I  t h i n k  i t ' s  n o  l o n g e r  a  v i a b l e  e c o n o m i c  a n a l y s i s  o f
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E u t u r e  e a r n i n g s  l o s s ,  and I  t h i n k  i t  o u g h t  t o  oe c h a n g e d .  r 

t h i n k  y o u  w o u l d  be  h a r d  p r e s s e d ,  a n d  e v e n  p l a i n t i f f ' s  c o u n s e l  I 
t h i n k  w o u l d . - c o n c e d e  t h i s ,  t o  f i n d  a n y  e c o n o m i s t  who c o u l d  

j u s t i f y  f a i l i n g  t o  d e d u c t  o u t  t h e  e f f e c t  o f  f u t u r e  i n c o m e  

t a x a t i o n  o n  a w a r d s .  And y e t  t o d a y  t h e  j u r y  i s  n e v e r  i n f o r m e d  i n  

a  p e r s o n a l  i n j u r y  c a s e  o r  a  w r o n g f u l  d e a t h  a c t i o n  o f  t h e  e f f e c t  

o f  f u t u r e  i n c o m e  t a x a t i o n ,  a n d  i t  d o e s n ' t  t a k e  a g r e a t  d e a l  o f  

i m a g i n a t i o n  t o  r e a l i z e  t h a t  when y o u  h a v e  a  y o u n g  w e l l  f i e l d  

w o r k e r  who h a s  b e e n  k i l l e d  t h r o u g h  s ome  t r a g i c  a c c i d e n t ,  t h a t  

t h e  f a c t  o f  t h e  " ' t t e r  i s  t h a t  i n c o m e  t a x a t i o n  w o u l d  h a v e  t a k e n  

a l a r g e  c h u n k  o f  h "■ f u t u r e  i n c o m e .  I n s t e a d  h i s  e s t a t e  a n d

b e n e f i c i a r i e s  r e c e i v e  a h u g e  c h u n k  o f  m o n e y  n o t  r e d u c e d  t o
#

p r e s e n t  v a l u e  a n d  a s  t o  w h i c h  n o  d e d u c t i o n  h a s  b e e n  made  f o r  t h e  

e f f e c t  f u t u r e  i n c o m e  t a x a t i o n .  I n  my v i e w  t h a t ' 3  w r o n g ,  I  t h i n k  

i t  o u g h t  t o  b e  c h a n g e d .  I t ' s  n o t  a  m a j o r  c h a n g e  c o n t r a r y  t o  

w h e t  many  o f  y o u  m i g h t  b e l i e v e .  I n d e e d ,  t h e  o t h e r  j u r i s d i c t i o n s

t h a t  I  r e f e r r e d  t o  e a r l i e r ,  s ome  o f  w h i c h  a r e  v i e w e d  a s  b e i n g
•« »

l i b e r a l ,  C a l i f o r n i a  b e i n g  a n  e x a m p l e ,  b u t  d o  n o t  h a v e  t h a t  

a p p r o a c h  t o  l o s s  o f  f u t u r e  e a r n i n g s .  B u t  i t ' s  t h i s  k i n d  o f  

p e c u l i a r i t y  t h a t  i n s u r a n c e  c o m p a n i e s  f o c u s  o n  a n d  t h e y  s a y  we 

d o n ' t  u n d e r s t a n d  t h a t  a p p r o a c h ,  i t ' s  d i f f e r e n t ,  we d o n ' t  know 

h ow t o  r a t e  i t ,  g e t  r i d  o f  i t  p l e a s e ,  a n d  I  t h i n k  i t ' s  t. me t o  

d o  t h a t .  I  t h i n k  t h a t  t h e r e  a r e  o t h e r  t h i n g s  t h a t  h a v e  o c c u r r e d  

i n  A l a s k a  a s  a  r e s u l t  o f  c a s e  l a w  w t . i c h  n e e d  r e a n a l y s i s ,  a n d  I  

u r g e  y o u  a s  m em b e r s  o f  t h e  B o a r d  t o  c o n s i d e r  t h e s e  k i n d s  o f  

i s s u e s  i n d i v i d u a l l y  a n d  mak e  y o u r  own i n d e p e n d e n t  d e c i s i o n s



a b o u t  t h e m ,  b u t  o ne o f  t h o s e  p r o b l e m s  i s  t h e  m a t t e r  o f  

p r e j u d g m e n t  i n t e r e s t .  I n  A l a s k a  s i n c e  t h e  S t a t e  v .  P h i l l i p s  

d e c i s i o n  i n l 9 7 0 ,  p r e j u d g m e n t  i n t e r e s t  h a s  b e e n  a w a r d e d  o n  j u r y  

v e r d i c t s  a n d  p l a i n t i f f s '  p e r s o n a l  i n j u r y  c a s - j s  a n d  i n  w r o n g f u l  

d e a t h  a c t i o n s  w h e r e b y  i n t e r e s t  b e g i n s  t o  r u n  f r o m  t h e  d a t e  o f  

t h e  a c c i d e n t ,  a nd  i n  e f f e c t  y o u  r u n  i n t o  a  s i t u a t i o n  w h e r e  

i n t e r e s t  i s  b e i n g  a w a r d e d ,  n o t  o n l y  f r o m  t h e  d a t e  o f  t h e  

a c c i d e n t  b u t  u p o n  s ums  o f  m on e y  t h a t  h a v e  n o t  e v e n  b e e n  e a r n e d  

a n d  t h a t  a r e  g o i n g  t o  c ome  d u e  a t  s ome  t i m e  i n  t h e  f u t u r e .

T h e r e  a r e ,  a s  I  u n d e r s t a n d  i t ,  s ome  s t a t e s  w h i c h  h a v e  a d o p t e d  

c e r t a i n  f o r m s  o f  p r e j u d g m e n t  i n t e r e s t ,  b u t  w h i c h  a r e  much l e s s  

o n o r o u s  t h a n  t h o s e  w h i c h  e x i s t  i n  A l a s k a .  One  s t e p  w h i c h  c o u l d  

b e  t a k e n  t o  s o l v e  t h i s  p r o b l e m  w o u l d  b e  f o r  t h e  s t a t e  t o  h a v e  

p r e j u d g m e n t  i n t e r e s t  r u n  n o t  f r o m  t h e  d a t e  o f  t h e  a c c i d e n t ,  

w h i c h  c a n  b e  q u i t e  a  l o n g  t i m e ,  p a r t i c u l a r l y  i n  m e d i c a l  

m a l p r a c t i c e  a c t i o n s ,  w h i c h  t e n d  t o  h a v e  a  l o n g  e x p o s u r e ,  b u t  

f r o m  t h e  d a t e  t h e  s u i t  i s  f i l e d ,  o r  f r o m  rhv e t h e  p l a i n t i f f

f i r s t  o f f e r s  t o  s e t t l e  t h e  c a s e .  I f  c  : ■’  t h a t

p r e j u d g m e n t  i n t e r e s t  i s  s om e h ow  s o c i i -  ■ i r a ^ l e ,  my q u e s t i o n

w h e t h e r  i t  i s ,  i f  y o u  t a k e  t h a t  v i e w -  t h e n  i t  s e em s  t o  me t h e  

c o s t  o f  c o m m i t t i n g  t o  t h a t  k i n d  o f  p r o g r a m  i s  r e d u c e d  b y  a m o r e  

r e a s o n a b l e  a p p r o a c h  t o  t h e  a w a r d  o f  p r e j u d g m e n t  i n t e r e s t .  I t ' s  

a  d i s t i n c t i o n  i n  o u r  s y s t e m  t h a t  i s  u n p a r a l l e d  e l s e w h e r e  w i t h i n  

t h e  c o u n t r y  a n d  i t ' s  o n e  o f  t h e  t h i n g s  t h a t  h a s  l e d  t o  o u r  

r e p u t a t i o n  among  i n s u r a n c e  c o m p a n i e s  a s  a  w i l d  a n d  w o o l l y  

S t a t e .  One  o f  t h e  s o m e t i m e s  m o r e  c o n t r o v e r s i a l  a s p e c t s  o f  t h e
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1  s o - c a l l e d  i s s u e  o f  t o r t  r e f o r m  i s  t h e  q u e s t i o n ,  w h a t  t o  do a b o u t
I —

2 R u l e  8 2 ,  A t t o r n e y  F e e s ?  F o r  t h o s e  m em be r s  o i  t h e  p u b l i c  who may

3 n o t  b e  f a m i l i a r  w i t h  t h e  c o n c e p t ,  R u l e  8 2 ,  A t t o r n e y ’ s F e e s ,  a r e

4 e s s e n t i a l l y  i n  a t r i a l  s i t u a t i o n  w h e r e  t h e  p l a i n t i f f  r e c o v e r s  10

5 p e r c e n t  p l u s  $ 1 9 5 0  a d d e d  p u r s u a n t  t o  a s c h e d u l e  t o  t h e  j u d g m e n t

6 e n t e r e d  a g a i n s t  t h e  d e f e n d a n t .  L e t  me g i v e  y o u  a n  e x a m p l e  o f

7 t h e  c o m b i n e d  e f f e c t s  o f  p r e j u d g m e n t  i n t e r e s t  a n d  R u l e  8 2

8 a t t o r n e y s  f e e s  o n  a $ 5 0 0 , 0 0 0  c a s e .  I f  y o u  a s s u m e  a  c a s e  i s

9 w o r t h  $ 5 0 0 , 0 0 0 ,  a n d  i t ' s  f i v e  y e a r s  o l d ,  a t  c u r r e n t  i n t e r e s t

1 0  r a t e s ,  a d d i n g  i n  t h e  e f f e c t  o f  t h e  R u l e  8 2  a t t o r n e y ' s  f e e s ,  t h a t

11 j u d g m e n t  t h a t  w i l l  b e  e n t e r e d  o n  a  v e r d i c t  o f  h a l f  a m i l l i o n

12 d o l l a r s  w i l l  b e  m u l t i p l i e d  o r  e x t e n d e d  t o  a  n e t  v e r d i c t  o r  n e t
»y

13  j u d g m e n t  r a t h e r  o f  $ 8 4 0 , 6 0 0 ,  p l u s  w h a t e v e r  c o s t s  i n  a d d i t i o n  t o

1 4  t h e  a t t o r n e y ' s  f e e s  t h a t  t h e  l a w y e r  may  h a v e  i n c u r r e d .

15  I n s u r a n c e  c o m p a n i e s  d o n ' t  u n d e r s t a n d  t h a t  c o n c e p t .  T h e y  d o n ' t

1 6  r e a l l y  k n ow  how t o  r e a d  i t .  A l a s k a  i s  s u c h  a  s m a l l  m a r k e t ,  t h a t

1 7  i t  d o e s n ' t  r e a l l y  s e em  w o r t h  t h e i r  w h i l e  a d m i n i s t r a t i v e l y  t o

1 8  d e a l  w i t h  t h o s e  k i n d s  o f  p r o b l e m s .  One  o f  ;t h e  t h i n g s  t h a t  I

1 9  b e l i e v e  t h a t  w i l l  r e s u l t  i n  a n  a d v e r s e  m a r k e t  s e l e c t i o n  b y

20 c e r t a i n  i n s u r a n c e  c o m p a n i e s .  I  t h i n k  i t  may b e  c o r r e c t  t o  s a y

2 1  a s  M r .  S a n d e r s  h a s  s u g g e s t e d  t h a t  t h e  e f f e c t s  o f  t o r t  r e f o r m ,  i f

22 w e ' r e  g o i n g  t o  c a l l  i t  t h a t ,  a r e  n o l  g o i n g  t o  b e  m a n i f e s t

2 3  i m m e d i a t e l y ,  b u t  i f  we d o n ' t  c h a n g e  t h e  t h i n g s  t h a t  mak e  u s

2 4  d i f f e r e n t ,  a n d  t h a t  a r e  n o t  u n d e r s t o o d  b y  f o r e i g n  i n s u r e r s ,

2 5  t h e y ' r e  n o t  g o i n g  t o  b e  h e r e  w i t h  t h e i r  p r o d u c t  f o r  u s  t o  b u y ,

2 6  i t ' s  t h a t  s i m p l e .  I t  h a p p e n e d  o n c e  b e f o r e  i n  1 9 7 5 ,  w h e n ,  when

39



1  f o r  a p e r i o d  o f  t i m e  m a l p r a c t i c e  i n s u r a n c e  was n o t  a v a i l a b l e  tc

2 p h y s i c i a n s .  I t  c o u l d  w e l l  h a p p e n  a g a i n .  I  b e l i e v e  i t ' s  l i k e l y

3 t o  h a p p e n  a g a i n .  I  t h i n k  t h a t  we n e e d  t o  s e n d  t h em  t h e  s i g n a l

4 t h a t  w e ' r e  e x a m i n i n g  o u r  s y s t e m  a n d  t h a t  we a r e  p r e p a r e d  t o  mak

5 c h a n g e s  i n  t h o s e  t h i n g s  w h i c h  t h e y  d o n ' t  u n d e r s t a n d ,  a n d  w h i c h

6 a r e  r e a l l y  n o t  j u s t i f i e d  u p o n  c l o s e r  a n a l y s i s .  T h e r e  a r e  o t h e r

7 p r o p o s a l s  t h a t  I  t h i n k  s h o u l d  b e  c o n s i d e r e d  c a r e f u l l y  b y  t h e

8 B o a r d ,  a n d  b y  t h e  p u b l i c ,  a n d  t h e  l i k e .  N o t  a l l  o f  t h e m  a r e

9 u n i v e r s a l l y  a c c e p t e d  b y  l a w y e r s .  I  t h i n k  i t ' s  a  m a r k  o f  o u r

10 p r o f e s s i o n  t h a t  we p r e s e n t  b o t h  t h e  p r o s  a n d  t h e  c o n s  o f  t h i s

11 i s s u e  a n d  y o u ' l l  f i n d  v e r y  f e w  l a w y e r s  w h i c h  c a n  a g r e e  a b o u t

1 2  w h e t h e r  tw o  o r  t h r e e  a s p e c t s  o f  t h i s  v e r y  p e r p l e x i n g  i s s u e .  Bi
t

13 some- o f  t h e  t h i n g s  t h a t  we c o u l d  d o ,  i n c l u d e  a  r e v i s i o n  o f  t h e

1 4  c o n c e p t  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y .  D r .  M c G u i r e  a l l u d e d  tc

15  t h a t  e a r l i e r .  E s s e n t i a l l y ,  u n d e r  o u r  s y s t e m  i n  A l a s k a ,  we ha ve

1 6  a  s y s t e m  o f  p u r e  c o m p a r a t i v e  n e g l i g e n c e .  T h e o r e t i c a l l y ,  i c  i s

1 7  p o s s i b l e  f o r  a p e r s o n  who  i s  h i m s e l f  9 9  p e r c e n t  n e g l i g e n t  t o
ft

1 8  r e c o v e r  f o r  t h a t  o n e  y e r c e n t  t h £ t  h e  i s  n o t  n e g l i g e n t  f o r ,  i f  I

1 9  c a n  u s e  t h a t  t e r m .  I n  p r a c t i c e  o f  c o u r s e  : . t  d o e s n ' t  w o r k  t h a t

2 0  w a y .  B u t ,  a s  a  p r a c c i c a l  m a t t e r ,  a  d e f e n d a n t  w h i c h  i s  o n l y  10

21 p e r c e n t  n e g l i g e n t  c a n  h a v e  t h e  w h o l e  j u d g m e n t  c o l l e c t e d  a g a i n s t

2 2  h i m  a l o n e  w h e r e  t h e  o t h e r  d e f e n d a n t  i s  i n s o l v e n t .  I t  h a p p e n s

2 3  f r e q u e n t l y ,  we s e e  s i t u a t i o n s  w h e r e  t h e r e  a r e  a t t r a c t i v e  d e e p

2 4  p o c k e t  t a r g e t s ,  s u c h  a s  m a j o r  o i l  c o m p a n i e s ,  w i t h  p e r h a p s

25  l i m i t e d  e x p o s u r e  i f  y o u  w e r e  t o  l o o k  a t  t h e  f a u l t  c o n c e p t  a n d

2 6  y e t ,  b e c a u s e  t h e y  h a v e  t h a t  d e e p  p o c k e t ,  t h a t  10 p e r c e n t
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1  e x p o s u r e  i s  e n ough t o  g e t  them  1 0 0  p e r c e n t  o f  an a d v e r s e

2 j u d g m e n t .  I  d o n ' t  t h i n k  t h a t  s y s t e m  i s  e n t i r e l y  f a i r ,  and i t ' s

3 n o t  w i t h o u t i t s  s o c i a l  c o s t .  I t  s e e m s  t o  me t h a t  a t  m in imum we

4 s h o u l d  b e  l o o k i n g  a t  a  s y s t e m  w h i c h  r e t u r n s  m o r e  c l o s e l y  t o

5 p r i n c i p l e s  o f  f a u l t  a l l o c a t i o n  t h a n  t o  r i s k  s p r e a d i n g .  W e ' v e

6 s p r e a d  t h e  r i s k  f a r  e n o u g h ,  L e t '3  r e t u r n  t o  t h e  p r i n c i p l e s  o f

7 f a u l t ,  a n d  i f  we l o o k  a t  t h e  f a u l t  p r i n c i p l e s ,  t h e r e ' r e  a c o u p l e
8 o f  t h i n g s  y o u  c a n  do  i n  t h e  a r e a  o f  j o i n t  a n d  s e v e r a l

9 l i a b i l i t y .  Y o u  c a n  e i t h e r  e l i m i n a t e  i t  c o m p l e t e l y ,  w h i c h  i s

10 v i e w e d  b y  many  a s  a n  e x t r e m e  p o s i t i o n ,  a n d  p e r h a p s  r i g h t l y  s o ,

11 b e c a u s e  t h e r e  a r e  g o i n g  t o  b e  p e o p l e  i n  t h a t  s i t u a t i o n  who w i l l

1 2  r . s v e r  r e c o v e r  o r  o t h e r w i s e  t h e y  w o u i t l  d o  s o .  B u t  a t  a  m i n im u m ,
»

13  I  u r g e  y o u  t o  c o n s i d e r  a d o p t i o n  o f  t h e  U n i f o r m  C o m p a r a t i v e  F a u l t

1 4  A c t .  A p o r t i o n  o f  t h a t  a c t  i s  c o n t a i n e d  i n  t h e  S e n a t e

15  S u b s t i t u t e  f o r  H o u s e  b i l l  5 3 2 .  W o u l d  a d d  w h a t  i s  d e s c r i b e d  a s

16  a n  ame n dm en t  t o  T i t l e  I X ,  C h a p t e r  1 7  a n d  a p p e a r s  t o  b e  i n  i t s

1 7  p r e s e n t  f o r m  a  m o d i f i c a t i o n  o f  t h e  U n i f o r m  C o m p a r a t i v e  F a u l t

18  A c t .  I t  w o u l d  m o r e  c l o s e l y ,  t h a t  i s  t o  s a y * t h e  j u r y  v e r d i c t

1 9  t h a t  w o u l d  b e  a w a r d e d  i n  t h a t  s i t u a t i o n ,  t h e  u l t i m a t e  j u d g m e n t

20 w o u l d  m o r e  c l o s e l y  b e  a l l o c a t e d  a l o n g  p r i n c i p l e s  o f  f a u l t  t h e n

21 i s  p r e s e n t l y  t h e  c a s e .  I  t h i n k  i t  g o e s  b e y o n d  t h e  t i m e  p e r i o d

2 2  t h a t  we h a v e  h e r e  t o  e x p l a i n  f u l l y  t h e  c o n c e p t  o f  t h e  U n i f o r m

2 3  C o m p a r a t i v e  F a u l t  A c t ,  b u t  i t  w o u l d  b e  a  much m o r e  e q u i t a b l e

24  m ea n s  o f  s h a r i n g  t h e  r e s p o n s i b i l i t y  f o r  c i v i l  w r o n g .

2 5  I n c i d e n t a l l y ,  i n  i t s  p r e s e n t  f o r m ,  t h a t  p a r t i c u l a r  H o u s e  b i l l

2 6  s e em s  d e f i c i e n t  i n  t h a t  s e c t i o n s  4 ,  5 a n d  6 o f  t h e  U n i f o r m  A c t
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1 n e e d  t o  be a d d e d ,  t h e y ' r e  o u t  n g n t  now, t h e y  d e a l  w i t h  t h e  

p r i n c i p l e s  o f  c o n t r i b u t i o n ,  b u t  t h a t  : .s a n  a r e a  o f  r e f o r m  or  

f i n e  t u n i n g  t o  t h e  s y s t e m  t h a t  n e e d s  c l o s e  e x a m i n a t i o n .  A sho 

w h i l e  a g o  M r .  S a n d e r s  m e n t i o n e d  t h e  p r o b l e m  t h a t  i s  p r e s e n t e d  i 

9 0  p e r c e n t  o f  t h e  c l a i m s ,  a n d  t h a t  i s  t h a t  t h e y ' r e  s m a l l ,  a n d  

t h a t  t h e  p r e s e n t  s y s t e m  d o e s n ' t  s e r v e  t h em  v e r y  w e l l .  I  a g r e e  

T h e r e  i s  a n  a l t e r n a t i v e  m e a n s  t o  r e s o l v i n g  t h o s e  p r o b l e m s  t h a t  

t h i n k  d e s e r v e s  a t  l e a s t  a s  much c o n s i d e r a t i o n  a s  a r b i t r a t i o n  

d o e s .  T o  many  t r i a l  l a w y e r s  a r b i t r a t i o n  i s  ( i n d i s c e r n i b l e ) .  

T h a t  m e a n s  s p l i t t i n g  t h i n g s  down t h e  m i d d l e .  O f  c o u r s e  t h a t  

i s n ' t  t h e  way  i t  a l w a y s  w o r k s ,  b u t  t h a t ' s  t h e  way  i t s  p e r c e i v e

b y  many  o f  u s  who  t r y  c a s e s .  An a l t e r n a t i v e  t o  t h a t  w o u l d  b e
»

i n c r e a s e  t h e  j u r i s d i c t i o n a l  l i m i t s  o f  t h e  d i s t r i c t  c o u r t  t o  

$ 5 0 , 0 0 0  o r  $ 1 0 0 , 0 0 0  a n d  h a v e  t h o s e  c a s e s  t r i e d  o n  a  f a s t  t r a c k  

s y s t e m  i n  d i s t r i c t  c o u r t  w i t h  v e r y  l i m i t e d  d i s c o v e r y .  T h a t  

w o u l d  mean  d e c r e a s e d  c o s t s  t o  t h e  p l a i n t i f f ,  d e c r e a s e d  c o s t s  t  

t h e  i n s u r a n c e  c o m p a n i e s ,  w h e r e  t h e r e  a r e  i n s u r a n c e  c o m p a n i e s
M *

i n v o l v e d  i n  d e f e n d i n g  t h e m ,  a n d  a  f a s t e r ,  a n d  I  b e l i e v e  m o r e  

e q u i t a b l e  d i s t r i b u t i o n  o r  a d j u s t m e n t  o f  t h e  d i s p u t e ,  I  t h i n k  

i t ' s  a n  a l t e r n a t i v e  u t i a t  r e a l l y  s h o u l d  b e  e x a m i n e d  c l o s e l y .  I  

n o t  p r e p a r e d  t o  e n d o r s e  t h e  a r b i t r a t i o n  c o n c e p t  i n  i t s  e n t i r e t  

i n d e e d ,  p e r h a p s  w e ' v e  g o n e  t o o  f a r .  I  n o t e  t h a t  o n e  o f  t h e  

p r o p o s a l s  w o u l d  p e r m i t  a  new t r i a l  i n  a n  a r b i t r a t i o n  s y s t e m .  

E v e n  t h e  A m e r i c a n  B a r  A s s o c i a t i o n  w h i c h  h a s  l o o k e d  a t  

a r b i t r a t i o n  a s  a  m e a n s  o f  r e s o l v i n g  s m a l l  d i s p u t e s ,  h a s  

d e t e r m i n e d  t h a t  t h e  a r b i t r a t i o n  j u d g m e n t  o u g h t  t o  b e  b i n d i n g .
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1 I ' m  n o t  a f a n  o f  a r b i t r a t i o n ,  b u t  I  t h i n k  i t ' s  f a i r  t o  s a y  c h a t

2 t h e  p r o b l e m  w i t h  t h e  s m a l l e r  c l a i m s  n e e d s  t o  be r e s o l v e d  and i t

3 n e e d s  f o  b e ' r e s o l v e d  n ow .  I t ' s  a  p r o b l e m  n o t  j u s t  f o r  i n s u r a n c e

4 r a t e s ,  b u t  i t ' s  a p r o b l e m  feo t h e  p u b l i c  a n d  we s h o u l d  a t t e n d  t o

5 i t .  As t o  t h e  p r o b l e m  o f  p u n i t i v e  a a m a g e s  I  t a k e  a s l i g h t l y

6 d i f f e r e n t  v i e w  o f  t h a t .  I t  i s  a  p e r p l e x i n g  p r o b l e m  b e c a u s e
7 t h e r e  a r e  o b v i o u s l y  s i t u a t i o n s  w h e r e  e a c h  o n e  o f  u s  c o u l d

8 c o n c e i v e  t h a t  p u n i s h m e n t  m i g h t  b e  a p p r o p r i a t e ,  b u t  i t ' s  n o t

9 a l w a y s  t h e  a n s w e r .  T h e r e ' s  v e r y  i n t r i g u i n g  l a w  r e v i e w  a r t i c l e

1 0  i n  t h e  V a n d e r b i l t  Law R e v i e w  i n  V o l u m e  3 7 .  i t ' s  w r i t t e n  b y  two

1 1  m em b e r s  o f  P u l b r i g h t  & J a w o r s k i  f i r m  f r o m  H o u s t o n .  I t  c a l l s  f o r

1 2  c o m p l e t e  a b o l i t i o n  o f  p u n i t i v e  d a m a g e s .  T h a t ' s  a  p r e t t y . e x t r e m e
»

13  p o a i t i o n ,  b u t  t h e y  mak e  s ome  p r e t t y  c o m p e l l i n g  a r g u m e n t s  f o r

1 4  d o i n g  t h a t .  T h e y  p o i n t  o u t  t h a t  i n  many  i n s t a n c e s

15  m u n i c i p a l i t i e s ,  f o r  e x a m p l e  a r e  h e l d  r e s p o n s i b i l e  v i c a r i o u s l y

1 6  f o r  t h e  a c t s ,  o u t r a g e o u s  a c c s  o f  t h e i r  e m p l o y e e s  w h i c h  w e r e  d o n e

17 w i t h  m a l i c e  o r  i l l w i l l  a n d  w h i c h  r e s u l t e d  i n  a g r i e v o u s  i n j u r y

1 8  t o  a  p a r t i c u l a r  p e r s o n .  B u t  t h e  c o n c e p t  i t s s e l f ,  t h a t  i s  o f

1 9  d e f e r e n c e ,  d o e s n ' t  w o r k .  T h e  m u n i c i p a l i t y  h a s  e c o n o m i c

20 i n c e n t i v e s  t o  h i r e  a p p r o p r i a t e  p e r s o n n e l ,  i t  h a s  s u p e r v i s o r y

21 s y s t e m s  i n  p l a c e ,  a n d  o n l y  i n  t h e  v e r y  r a r e  i n s t a n c e  w o u l d  t h e

22 a w a r d  o f  p u r i t i v e  d a m a g e s  t r u l y  s e r v e  i t s  s t a t e d  p u r p o s e  o f

2 3  d e f e r e n c e .  I  t h i n k  t h a t ' s  a  c o n c e p t  t h a t  r e a l l y  h a s  t o  b e

24  e x a m i n e d  i n  s o m e w h a t  m o r e  d e t a i l ,  b u t  t h e r e  a r e  3 ome i n t e r e s t i n g

25  a r e a s  o f  p o s s i b l e  r e f o r m .  One  o f  t h em  h a s  a l r e a d y  b e e n

26  s u g g e s t e d  b y  D r .  M c G u i r e ,  a n d  t h a t  i s ,  i f  y o u ' r e  g o i n g  t o  r e t a i n
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p u n i t i v e  d a m a g e s ,  l e t ' s  a w a r d  t h e  damages t o  t h e  s t a t e .  The  

a u t h o r s  o f  t h e  l a w  r e v i e w  a r t i c l e  I  m e n t i o n e d  a moment  ago h a v e  

t a k e n  t h a t  p o s i t i o n ,  a s  a  f a l l  b a c k  p o s i t i o n ,  i f  y o u  w i l l  t o  t h
|

c o n c e p t  t h a t  p u n i t i v e  d a m a g e s  r e a l l y  o u g h t  t o  b e  a b o l i s h e d .

T h e y  p o i n t  o u t  t h a t  i f  p u n i s h m e n t  i s  a p p r o p r i a t e ,  we h a v e  a 

c r i m i n a l  j u s t i c e  s y s t e m  i n  p l a c e ,  a n d  t h a t  w i l l  s e r v e  a s  an  

a p p r o p r i a t e  s y s t e m  t o  e x a c t  p u n i s h m e n t .  And t h e  i n s u r a n c e  

e x a m p l e  t h a t  M r .  S a n d e r s  g a v e  y o u  a w h i l e  a g o ,  i t  c a n  b e  a r g u e d  

t h a t  t h e r e  i s  r e g u l a t o r y  m e c h a n i s m  t h a t  i s  i n  p l a c e  t h a t  c a n  

p u n i s h  i n s u r a n c e  c o m p a n i e s  who e n g a g e  i n  t h e  k i n d  o f  c o n d u c t  

t h a t  h e  h a s  d e s c r i b e d .  F o r  e x a m p l e ,  i f  o u t r a g e o u s  c o n d u c t  i s

e n g a g e d  i n  b y  i n s u r a n c e  c o m p a n i e s ,  a n d  t h e i r  c e r t i f i c a t e s  t o  do
»

b u s i n e s s  i n  t h e  s t a t e ,  t h e i r  l i c e n s e s  a r e  p u l l e d ,  o r  s u s p e n d e d ,  

y o u  c a n  b e t  t h a t  y o u ' l l  g e t  t h e i r  a t t e n t i o n .  I f  i t ' s  a 

n o n a d m i t t e d  c a r r i e r ,  a n d  t h e r e ' s  a  s u r p l u s  l i n e s b r o k e r  I n v o l v e d  

a n d  y o u  m i g h t  g e t  h i m  r e s p o n s i b l e  f o r  t h e  c o n d u c t  o f  h i s ,  t h e  

c a r r i e r  f o r  whom h e  i s  p l a c i n g  i n s u r a n c e ,  a n d  y o u  s u s p e n d  h i s
t

l i c e n s e ,  I  t h i n k  y o u ' v e  g o t  t h e i r  a t t e n t i o n .  T h a t  p r o b l e m  n e e d  

n o t  b e  r e s o l v e d  b y  p u n i t i v e  d a m a g e s ,  b u t  i f  y o u ' r e  g o i n g  t o  

r e t a i n  p u n i t i v e  d a m a g e s ,  h e r e  a r e  s ome  o f  t h e  t h i n g s  t h a t  y o u  

o u g h t  t o  d o .  Y o u  o u g h t  t o  r e q u i r e  a  r e w r i t i n g  o f  t h e  s t a n d a r d s  

f o r  t h e  a p p l i c a t i o n  o f  a  p u n i t i v e  d amage  t y p e  a w a r d .  We s h o u l d !  

c r a n k  b a c k  i n  t h e  f a u l t  s y s t e m ,  we s h o u l d  t e l l  t h e  j u r y  t h a t   ̂

m a l i c e  a n d  i l l w i l l  i s  r e q u i r e d .  I n  t h i s  p a r t i c u l a r  l a w  r e v i e w  L 

a r t i c l e ,  t h e  a u t h o r s  p o i n t  o u t  t h a t  A l a s k a  h a s  o n e  o f  t h e  m o r e  L 

w h i s h y  w a s h y ,  i f  I  c a n  u s e  t h a t  t e r m ,  s t a n d a r d s .  I n  A l a s k a  o n e j



1  o f  t h e  b a s i s  f o r  t h e  i m p o s i t i o n  o f  t h e  a w a r d  o f  p u n i t i v e  dama *es

2 i s  w h a t  i s  d e s c r i b e d  as ' r e c k l e s s  i n d i f f e r e n c e  t o  t h e  r i g h t s  o f

3 o t h e r s * .  No o ne r e a l l y  knows w h a t  t h a t  m e a n s ,  l e a s t  o f  a i l ,

4 many o f  t h e  l a w y e r s  who p r a c t i c e  i n  o u r  c o u r t s  and some o f  o u r

5 j u d g m e n t s .  We t h i n k  w * h a v e  an i d e a ,  we t h i n k  we can g i v e  some

6 g u i d a n c e  t c  t h e  c o u r t  s y s t e m  when w e ’ r e  t a l k i n g  a b o u t  t h e s e

7 c a s e s ,  b u t  we r e a l l y  d o n ' t  k n ow . And a s  a r e s u l t  o f  t h a t ,  and

8 b e c a u s e  o f  t h e  v a g u e n e s s  o f  t h a t  l a n g u a g e ,  c o u r t s  h a v e  been

9 r e l u c t a n t  ‘ .o d i s m i s s  f r i v o l o u s  p u n i t i v e  damages c l a i m s  on

1 0  m o t i o n s  f o r  summary j u d g m e n t ,  s o  t h e  k i n d s  o f  p r o b l e m s  t h a t  D r .

11 M c G u i r e  d e s c r i b e d  a w h i l e  ago a r e  v e r y  r e a l  p r o b l e m s .

12 P a r t i c u l a r l y ,  b e c a u s e  i n  m o s t  i n s t a n c e s  o f  c o u r s e ,  i n s u r a n c e

13 p o l i c i e s  may n o t  p r o v i d e  c o v e r a g e  f o r  t h o s e  k i n d s  o f  d a m a g e s .

14 So a t  a v e r y  m i n i m u m ,  we o u g h t  t o  r e q u i r e  a s t r i n g e n t  s h o w i n g

15 t h a t  t h e  d e f e n d a n t  a c t e d  w i t h  i l l  m o t i v e  o r  m a l i c e .  T h a t ' s

16 e a s i l y  e n a c t e d  p i e c e  o f  l e g i s l a t i o n .  I t  w o u l d  do much t o

17 i m p r o v e  t h e  p r o b l e m  t h a t  we now f a c e  i n  t h i s  s t a t e  w i t h  t h o s e

18 k i n d s  o f  c l a i m s .  Y o u  c o u l d  c h a n g e  t h e  l e v e l  o f  p r o o f  t h a t  i s

19 r e q u i r e d  t o  s u s t a i n  p u n i t i v e  d a m a g e s .  F o r  e x a m p l e ,  r i g h t  now

2 0  a l l  y o u  h a v e  t o  show i s  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ,  and y e t

2 1  w e ' r e  t a l k i n g  a b o u t  s o m e t h i n g  t h a t  i s  d e s i g n e d  t o  p u n i s h ,  much

22 a s  we- do i n  t h e  c r i m i n a l  j u s t i c e  s y s t e m .  A t  a minim um  t h e

23 a u t h o r s  o f  t h e  V a n d e r b i l t  Law R e v i e w  a r t i c l e  s u g g e s t  t h a t  c l e a r

24 an d  c o n v i n c i n g  e v i d e n c e  s h o u l d  be r e q u i r e d .  T h e y  p r o b a b l y

25 p r e f e r  b e y o n d  a r e a s o n a b l e  d o u b t .  T h o s e  a r e  p o s s i b l i t i e s  w h i c h

26 d e s e r v e  s e r i o u s  c o n s i d e r a t i o n ,  b e c a u s e  I  b e l i e v e  : h a t  t h e r e  i s
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1  an a b u s e  o f  t h e  p r o c e s s  on a w i d e s p r e a d  s c a l e  i n  t h e  s e n s e  t h a t
I

2 t h e r e  a r e  a  n u m b e r  o f  f r i v o l o u s  p u n i t i v e  d amage  c l a i m s  b e i n g

3 f i l e d  i n  t h i s  S t a t e .  T h e r e  i s  s u p p o r t  t o  a r g u e  t h a t  j u d g e s

4 s h o u l d  d e c i d e  s u c h  a w a r d s  u n d e r  t i g h t e r  g u i d e l i n e s .  T h e r e  h a v e
r

5 b e e n  s u g g e s t i o n s  t h a t  t h e  a w a r d s  b e  c a p p e d .  I  r e a l l y  d o n ' t  k i l o  (

6 t h a t  t h a t ' s  n e c e s s a r y ,  b u t  t h e r e  a r e  g o i n g  t o  h a v e  t o  b e  s ome

7 c h a n g e s  i n  t h e  way  i n  w h i c h  p u n i t i v e  d a m a g e s  a r e  m an a g e d  i n  t h i

8 j u r i s d i c t i o n .  A b s e n t  t h o s e ,  t h i s  i s  g o i n g  t o  r e m a i n  a v e r y

9 u n a t t r a c t i v e  p l a c e  f o r  i n s u r a n c e  c o m p a n i e s  t o  o p e r a t e .  I  t h i n k

10 t h e r e  a t e  a  n u m b e r  o f  o t h e r  m i n u s ,  o r  m o d e s t  r a t h e r  p r o p o s a l s

11 t h a t  c o u l d  b e  a c c o m p l i s h e d  t h a t  w o u l d  d o  much t o  s t a b i l i z e  o u r

1 2  i n s u r a n c e  m a r k e t .  And t o  mak e  t h i s  a  m o r e  f a v o r a b l e  p l a c e  f o r«

1 3  a l l  t o  d o  b u s i n e s s ,  a n d  t h e y ' r e  n o t  t a k e  aw a y  t y p e  m e a s u r e s .

1 4  One  o f  t h e m  i s  t o  r e s t o r e  t h e  A a r o n  j u d g m e n t  i n s t r u c t i o n  t h a t

1 5  wa s  t a k e n  f r o m  d o c t o r s  s e v e r a l  y e a r s  a g o  b y  t h e  A l a s k a  s u p r e m e

1 6  C o u r t .  I t ' s  n o t  q u i t e  c l e a r  f r o m  t h e  o p i n i o n s  i n  B a k e r  v .

1 7  W a r n e r  why  t h e  c o u r t  a c t e d  i n  t h e  m a n n e r  i n  w h i c h  i t  d i d ,  b u t

1 8  t h a t  i n s t r u c t i o n  i s  a l m o s t  u n i v e r s a l  i n  e v e r y  o t h e r  S t a t e  i n - t h

19  c o u n t r y  i n c l u d i n g  C a l i f o r n i a .  T h < t  i n s t r u c t i o n  s h o u l d  b e

20  r e s t o r e d .  I t  s i m p l y ,  i t  p e r m i t s  u s  t o  t e l l  t h e  j u r i e s  t h a t  a

21 p h y s i c i a n  i s  n o t  n e c e s s a r i l y  n e g l i g e n t  b e c a u s e  h e  o r  s h e  e r r s  i

22 j u d g m e n t  o r  b e c a u s e  h e  o r  s h e  d o e s  n o t  e f f e c t  a c u r e ,  a nd  i t ' s

2 3  r e a s o n a b l e  k i n d  o f  i n s t r u c t i o n  t o  g i v e  t h e  j u r y .  T h e r e  a r e

2 4  o t h e r  m o d e s t  m o d i f i c a t i o n s  t h a t  a r e  j r . ; „ s i b l e  a n d  t h e r e  a r e  o t h e

2 5  m a j o r  o n e s  t h a t  p r o b a b l y  d e s e r v e  y o u r  a t t e n t i o n ,  b u t  g i v e n  t h e

2 6  t i m e  s t r i c t u r e s ,  t h f  o n l y  o t h e r  o n e  I ' m  g o i n g  t o  m e n t i o n  i s  t h e



1 c o l l a t e r a l  s o u r c e  r u l e .  C o l l a t e r a l  s o u r c e  r u l e  i s  a l i t i g a t i o n

2 ( i n d i s c e r n i b l e )  T h e r e  a r e  i n s t a n c e s  o f  d o u D l e  d i p p i n g  t h a t  D r .

3 M c G u i r e  h a s  t a l k e d  a b o u t ,  a n d  t h e r e  a r e  i n s t a n c e s  i n  w h i c h  y o u

4 c o u l d  a r g u e  t h a t  y o u  r e a l l y  s h o u l d n ' t  p e n a l i z e  t h e  v i c t i m  f o r

5 h a v i n g  t h e  p r u d e n c e  t o  p u r c h a s e  c e r t a i n  t y p e s  o f  i n s u r a n c e .

6 T h e r e  a r e  tw o  s i d e s  t o  t h e  a r g u m e n t ,  I ' m  n o t  g o i n g  t o  t r y  a nd

7 p r e t e n d  o t h e r w i s e ,  b u t  i t s  r e s u l t s  m o r e  t h a n  a n y t h i n g  e l s e ,  I ' m

8 s o r r y  t o  t e l l  y o u ,  i n  a  m u l t i p l i c i t y  o f  l i t i g a t i o n  i n  l aw

9 s u i t s .  W h e r e  t h e r e  a r e  c o l l a t e r a l  s o u r c e s  t h a t  i s ,  h e a l t h

10 i n s u r a n c e  p l a n s ,  o r  c ampu s  m i l i t a r y  b e n e f i t s  w h i c h  a r e  p a i d  t o  a

11 p a r t i c u l a r  i n j u r e d  p a r t y ,  t h a t  i n s u r a n c e  c a r r i e r  o r  h e a l t h  c a r e

12 p r o v i d e r  i s  e n t i t l e d  t o  s u b r o g a t e  a g a i n s t  t h e  t o r t f e a s o r .  I t

13  r e s u l t s  i n  a d d i t i o n a l  1 / a t i o n  a n d  g e n e r a t e s  a l o t  b u s y  f o r

1 4  l a w y e r s  a n d  I  t h i n k  y o u  w o u l d n ’ t  f i n d  v e r y  much u n i f o r m  s u p p o r t

15  w i t h i n  t l . e  B a r  f o r  a b o l i s h i n g  t h e  c o l l a t e r a l  s o u r c e  r u l e .  I t ' s

16 t h e  k i n d  o f  t h i n g  c l o g ?  t h e  c o u r t  a n d  r e a l l y  d o e s n ' t  a d d

17  a n y t h i n g  t o w a r d  t o r t  s y s t e m  i t  s e em s  t o  me .  I n  s ome  i n s t a n c e s
• *4 >

1 8  t h e  r i s k  s p r e a d i n g  h a s  b e c o m e  t o o  c o s t l y  t o  b e  j u s t i f i e d .  I

19  t h i n k  t h i s  i s  o n e  o f  t h o s e  i n s t a n c e s ,  s o  I  u r g e  a l l  o f  y o u  t o

20  c o n s i d e r  s om e  o f  t h e s e  p r o p o s a l s  v e r y  c a r e f u l l y .  T o  t h e  membe r s

21 o f  t h e  p u b l i c  t h a t  m i g h t  b e  w a t c h i n g  t h i s  s h o w ,  I  t h i n k  i t  w o u l d

2 2  b e  a p p r o p r i a t e  t o  d i r e c t  y o u  t o  t h e  M a r c h  2 4 t h  a r t i c l e  i n  T im e

23  M a g a z i n e  w h i c h  e v e r y o n e  h a s  t a l k e d  a b o u t  s o  much .  I t  r e a l l y

24  l a y s  o u t  t h e  p r o b l e m  i n  a r a t h e r  n i c e  w a y ,  i t ' s  r e a d i l y

25  u n d e r s t a n d a b l e ,  I  t  l i n k  m o s t  o f  t h e  i s s u e s  a r e  f a i r l y  r a i s e d ,

26  a n d  I  t h i n k  i t  b e h o o v e s  a l l  c f  u s  a s  c i t i z e n s  o f  t h i s  g r e a t
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1 S t a t e  t o  e d u c a t e  o u r s e l v e s  as t o  some o f  t h e  p r o b l e m s  t h a t  a r e

2 p r e s e n t e d  b y  t h e  c u r r e n t  i n s u r a n c e  c r i s i s .  T h a n k  y o u .
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S P E A K E R :  S A N D R A  K. S A V I L L E

I ,  l i k e  a l l  t h e  o t h e r  s p e a k e r s  b e f o r e  y o u  am p l e a s e d  t h a t  I  have  

t h i s  o p p o r t u n i t y  t o  s p e a k  t o  y o u .  I  am n o t  o n e  o f  t h e  s t a n d a r d  

s p e a k e r s  a t  t h e s e  t y p e s  o f  f o r u m s ,  a l t h o u g h  I  d o  r e p r e s e n t  

p l a i n t i f f s  i n  p e r s o n a l  i n j u r y  a c t i o n s  a nd  I  d o  p a y  i n s u r a n c e  

p r e m i u m s .  1 j u s t  f i n i s h e d  n e g o t i a t i n g ,  i f  I  c o u l d  u s e  t h a t  

w o r d ,  p r e m i u m s  f o r  my l a w  f i r m s ,  y o u  k n ow ,  i n s u r a n c e  f o r  n e x t  

y e a r  a n d  I  h a v e  t h e  s ame  h o r r o r  s t o r i e s  a s  e v e r y o n e  e l s e .  B u t  2 

d o  f e e l  t h a t  I ' 'm p r o b a b l y  a l i t t l e  l e s s  a c c u s t o m e d  t o  t a l k i n g  

o u t  a b o u t  t h i s  i s s u e  a n d  i n  p r e p a r i n g  f o r  m a k i n g  t h i s  

p r e s e n t a t i o n ,  I  t h o u g h t  t h a t  I  n e e d e d  t o  b e  s u r e  a n d  c a t c h  up  o r  

a l l  t h e  i n f o r m a t i o n  t h a t  I  c o u l d  f i n d  a b o u t  t h e  c u r r e n t

s i t u a t i o n ,  s o  I  d i d  a  l o t  o f  r e a d i n g ,  a nd  I  r e a d  t h e  T im e
« *

a r t i c l e  h o t  o f f  t h e  p r e s s  o n  T h u r s d a y  when I  f i n d  i t  i n  t h e  

n e w s s t a n d ,  a n d  I  r e a d  t e s t i m o n y  t h a t  h a d  b e e n  p r e s e n t e d  t o  t h e

l e g i s l a t u r e ,  a n d  I  r e a d  a r t i c l e s  t h a t  I  c o u l d  f i n d  f r o m  b o t h  

s i d e s ,  a n d  I  r e a d  s t a t i s t i c s ,  a n d  I  t h o u g n t  a b o u t  my own 

e x p e r i e n c e s  a n d  t h e  m o r e  I  r e a d ,  t h e  l e s s  c l e a r  i t  a l l  b e c a m e .

I  r e a l i z e d  t h a t  i t  i s  a  v e r y  c o m p l e x  a n d  c o n f u s i n g  i s s u e .  T h a t  

t h e r e  a r e  a n  a w f u l  l o t  o f  a c c u s a t i o n s ,  t h e r e  a r e  s t a t i s t i c s ,  

t h e r e  a r e  s t u d i e s ,  t h e r e  a r e  g r a p h s ,  t h e r e  a r e  c h a r t s ,  t h e r e  a r e  

h o r r o r  s t o r i e s  o n  b o t h  s i d e s .  H o r r o r  s t o r i e s  a b o u t  v e r d i c t s ,  

h o r r o r  s t o r i e s  a b o u t  m a l p r a c t i c e ,  a b o u t  a c t i o n s  b y  i n s u r a n c e
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c o m p a n i e s ,  some o f  w h i c h  I  c o u l d ,  f i n d  had b e e n  s u b s t a n t i a t e d ,  

some o f  w h i c h  I  c o u l d n ' t  f i n e  B u t  what I  r e a l l y  came away w i t h  

a s  my t o t a l  s e n s e  o f  t h e  w h o l e  s i t u a t i o n  was p a n i c ,  s t a m p e d e ,  

e m e r g e n c y ,  t h e  w h o l e  f e e l i n g ,  t h e  w h o l e  f e e l i n g  o f  t h e  T im e  

M a g a z i n e  a r t i c l e ,  " S o r r y  A m e r i c a n  Y o u r  I n s u r a n c e  Has Been 

C a n c e l l e d . "  And I  r e a l i z e d  t h a t  w h a t  was h a p p e n i n g  i s  we we re 

a l l  s t a m p e d i n g ,  we w e r e  a l l  r u n n i n g  a r o u n d  l i k e  c h i c k e n s  w i t h  

o u r  h e a d s  c u t  o f f ,  we w ere  a l l  s c r e a m i n g ,  t h e  s k y  i s  f a l l i n g ,  

t h e  s k y  i s  f a l l i n g ,  d o n ' t  s t o p ,  d o n ' t  do a n y t h i n g ,  y e s ,  do 

e v e r y t h i n g .  A nd  i t  d i d n ' t  a p p e a r  t o  be t h a t  a n y b o d y  new w h e t h e r  

a n y  o f  t h e  a c t i o n s  we w e r e  t a k i n g  o r  a d v o c a t i n g  n o t  t a k i n g  w o u l d  

h a v e  a n y  a f f e c t  a t  a l l  on i n s u r a n c e  r a t e s .  And t h e  p r o b l e m ,  t h e  

p r o b l e m  waa p r e m i u " .  >, t h e  p r o b l e m  was no i n s u r a n c e ,  t h e  p r o b l e m  

was a s h o r t  t e r m  . a r y  i m p o r t a n t  p r o b l e m .  B u t  t h e  s o l u t i o n s ,  

many t i m e s  t h e  j u s t i f i c a t i o n s  f o r  them  were t h i n g s  l i k a ,  I  d o n ' t  

t h i n k  i t ' s  f a i r ,  t h a t  an a t t o r n e y  g e t s  a b i g  f e e  a f t e r  90 d a y s ,

I  d o n ' t  t h i n k  i t ' s  f a i r  t h a t  s o m e b od y  who i s  i n j u r e d  g e t s  p a i d  

$ 9 0 0 , 0 0 0  t o d a y  wh en t h e y  m i g h t  n o t  h a v e  had i t  i n  t h e  f u t u r e .

And t h i s  i s n ' t  r i g h t  an d  t h e r e  a r e  l o t s  o f  c h a n g e s ,  and s u d d e n l y  

i t  s o u n d s  l i k e  a n y  i d e a  s o m e b o d y  h a p p e n e d  t o  t h i n k  o f  w h i l e  t h e y  

w e r e  i n  t h e  s h o w e r ,  t h a t  m i g h t  be a g r e a t  s o l u t i o n  t o  some 

t h i n g s ,  i s  b e i n g  t h r o w n  i n t o  t h e  p o t .  W e l l  t h i s  i s  a p r o b l e m ,  

l e t ' s  t r y  t h i s ,  o h ,  l e t ' s  t r y  t h a t ,  o r  I  r e a d  a b o u t  a s t u d y  

w h e r e  t h e y  s u g g e s t e d  t h e  o t h e r .  Now he re  can y o u  f i n d  a n y  

c o r r e l a t i o n ,  a n y  s t u d i e s ,  a n y  k i n d  o f  a n a l y s i s  t h a t  i f  y o u  do 

t h i s  t h i n g ,  A,  h e r e ' s  how i t  w i l l  h a v e  an e f f e c t  on  y o u r
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i n s u r a n c e  p r e m i u m  B, an d  I ' m  p a r t i c u l a r l y  am used when I  h e a r
j

t a l k  a b o u t  we h a v e  t o  c h a n g e  h e r e  i n  A l a s k a ,  b e c a u s e  w e ' r e  

d i f f e r e n t .  W e l l  we m i g h t  w e l l  be v e r y  d i f f e r e n t ,  b u t  we seem t 

h a v e  t h e  v e r y  same p r o b l e m  t h a t  e v e r y b o d y  i n  t h e  w h o l e  r e s t  o f  

t h e  U n i t e d  S t a t e s  h a s ,  s o  why do we h a v e  u n i q u e  p r o b l e m s  i n

A l a s k a  t h a t  w e ' r e  g o i n g  t o  s o l v e  i n  a u n i q u e  w a y  and how w i l l

t h a t  e v e r  h a v e  a n y  i m p a c t  o n  o u r  i n s u r a n c e  p r e m i u n s  o r  o u r

i n s u r a n c e  r a t e s .  I  t h i n k  o n e  o f  t h e  t h i n g s  I  s t a r t e d  t o

c o n t e m p l a t e  w hen I  was t h i n k i n g  a b o u t  w e l l  w h a t  i s  t h e  p r o b l e m ,  

a n d  w h a t  k i n d s  o f  s o l u t i o n s  m i g h t  t h e r e  b e ,  w i t h  t h e  f e a r  t h a t  

h a d  t h a t  w h a t  we w e r e  d o i n g  was p a n i c i n g ,  w h a t  we w e r a  d o i n g  wa 

m a k i n g  s i g n i f i c a n t  e n c r o a c h m e n t s  on t o r t  l a w  a s  i t  h a s  . e x i s t e d  

f o r  h u n d r e d s  o f  y e a r s  e s s e n t i a l l y ,  b u t  a t  l e a s t  f o r  d e c a d e s  i n  

t h i s  S t a t e ,  a n d  t h a t  we h a d n ' t  t r u l y  l o o k e d  a t  n o t  o n l y  w o u l d  

t h e  s o l u t i o n  s o l v e  t h e  p r o b l e m ,  b u t  w h a t  p r o b l e m s  w o u l d  he 

s o l u t i o n s  c a u s e .  And I  d o n ' t  mean b y  t h a t  t h a t  my f e e  m i g h t  be 

l o w e r ,  t h a t ' s  a p r o b l e m ,  b u t  t h a t ' s  my p e r s o n a l  p r o b l e m ,  b u t  

w h a t  w o u l d  i t  c a u s e  i n  t e r m s  o f  t h e  p o l i c i e s  a n d  t h e  

p h i l o s o p h i e s  t h a t  h a v e  g o n e  i n t o  o u r  t o r t  s y s t e m  o v e r  t h e  p e r i o  

o f  y e a r s  t h a t  i t ' s  d e v e l o p e d .  Y o u  know we i n  t h e  U n i t e d  S t a t e s  

h a v e  a v e r y  h i g h  r e g a r d  f o r  human l i f e .  I t  m i g h t  be t o o  h i g h  a 

r e g a r d  f o r  human l i f e ,  I  d o n ' t  k n o w ,  i f  i t ' s  my l i f e  I  h a v e  a 

v e r y  h i g h  r e g a r d  f o r  i t .  And I  was t h i n k i n g  a b o u t  t h a t  when I  

w a t c h e d  t e l e v i s i o n  l a s t  n i g h t  a nd saw t h e  CNN News a b o u t  a 

r e c a l l  o f  c o n t a c t  an d  d i e t a c  a n d  some o t h e r  d r u g s  t h a t  had b e e r  

r e c a l l e d  b e c a u s e  o f  a c a l l e r  who s a i d  I ' v e  p u t  c y a n i d e  i n  some
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1 o f  t h e s e  c a p s u l e s  an d  t h e  news r e p o r t e r  was s a y i n g  t h a t  t h e  l a s t

2 t i m e  t h e r e  h a s  b e e n  a r e c a l l  o f  c o n t a c t ,  many y e a r s  a g o .  i t  h a d

3 c o s t  t h e  c ompany  4 0 0  m i l l i o n  d o l l a r s  t o  r e c a l l  t h e  p r o d u c t .

4 P r e s u m a b l y ,  r e c a l l i n g  t h r e e  p r o d u c t s ,  a n d  a s  t h e  r e p o r t e r

5 a n n o u n c e d ,  r e c o n s i d e r i n  5 u s i n g  c a p s u l e  m e d i c i n e  a t  a l l  wa s  g o i n g

6 t o  c o s t  a t  l e a s t  t h a t  a m o u n t  o f  m o n e y ,  maybe  a w h o l e  l o t  m o r e

7 m on e y  t h a n  t h a t .  And I  b e g a n  t o  t h i n k  a b o u t  t h a t  a m o u n t  o f

8 m o n e y ,  a n d  I  t h o u g h t ,  w e l l  t h e  l a s t  t i ime t h e r e  wa s  a c t u a l l y

9 c y a n i d e ,  s e v e n  p e o p l e  d ' e d  a n d  t h e n  t h e  l a s t  t i m e  t h a t ,  o r  n o t

10  t h e  l a s t  t i m e ,  t h e  p r e v i o u s  t i m e  i n  C h i c a g o ,  t h e  v e r y  l a s t  t i m e ,

11 o n e  p e r s o n  d i e d .  T .s t i m e  s o  f a r  n o  o n e  h a s  d i e d  a n d  y e t  i n
i

12 t h i s  p a r t i c u l a r  i n s t a n c e  we a s  a  s o c i e t y  I  t h i n k  a r e  w i l l i n g  t o

13  h a v e  t h i s  c ompany  p a y ,  a n d  i t  d o e s  s p r e a d  o u t  t o  s o c i e t y  j u s t

1 4  l i k e  i n s u r a n c e  p r e m i u m s ,  w e ' r e  w i l l i n g  t o  h a v e  t h e m  p a y  4 0 0

15  m i l l i o n  d o l l a r s .  I  w a s ,  I  wa s  w i l l i n g  f o r  t hem t o  r e c a l l  a l l

1 6  t h a t  m e d i c i n e  s o  o n e  p e r s o n  d i d n ' t  d i e ,  a nd  s o  I  c o u l d  f e e l  s a f e

1 7  when I  g o  i n t o  a  d r u g  s t o r e  a n d  b u y  a  m e d i c a t i o n ,  a n d  y e t  i t ' s  a

18  h i g h  c o s t ,  i t ' s  a  v e r y  h i g h  c o s t .  I t  m i g h t  mean t h a t  t h e  n e x t

1 9  t ime -  I  h a v e  t o  b u y  a c o l d  m e d i c i n e ,  i t  c o s t s  f o u r  t i m e s  w h a t  i t

20 u s e d  t o  c o s t .  I  d o n ' t  k n o w ,  b u t  r a t h e r  t h a n  r u n  i n  a n d  s a y  w e l l

21 t h a t ' s  t o o  h i g h  a  c o s t ,  l e t ' s  j u s t  l e t  t h em  o u t  t h e r e ,  e v e r y b o d y

22 c a n  t a l ' e  t h e i r  own r i s k ,  w e ' l l  s e e  i f  a n y t h i n g  h a p p e n s ,  w e * ' l

2 3  c o m p e n s a t e  t h e  v i c t i m  i f  t h e y  t a k e  i t  a n d  d i e ,  w e ' v e  made t h i s

2 4  c h o i c e  t o  s p e n d  t h i s  m o n e y  t o  p r e v e n t  l o s s  o f  l i f e .  And i f

2 5  w e ' r e  g o i n g  t o  c h a n g e  o u r  p h i l o s o p h y  a b o u t  t h e  v a l u e  o f  t h e  l o s s

2 6  o f  l i f e ,  o r  a b o u t  t h e  v a l u e  o f  t h e  p u r s u i t  o f  h a p p i n e s s ,  i n
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2 6

o t h e r  w o r d s ,  t h e  a m o u n t  o£ m o n e y ,  we as a s o c i e t y  a r e  w i l l i n g  t< 

p a y  v i c t i m s ,  we h a v e  t o  t h i n k  a b o u t  i t ,  we h a v e  t o  t h i n k  how 

t h a t  perm eat-es o u r  w h o l e  p h i l o s o p h y ,  how t h a t  c h a n g e s  t h e  v/ay w> 

l i v e  i n  t h e  U n i t e d  S t a t e s ,  how t h a t  m i g h t  c h a n g e  t h e  d e g r e e  o f  

c o m f o r t  t h a t  we h a v e  when we w a l k  i n t o  a d r u g  s t o r e .  And we 

know t h a t  i n  t h e  U n i t e d  S t a t e s  b e c a u s e  o f  o u r  v a l u e  o f  human 

l i f e ,  w h i c h  i s  r e f l e c t e d  i n  t h e  t o r t  s y s t e m ,  we can be f a i r l y  

c o m f o r t a b l e ,  a c c i d e n t s  h a p p e n ,  u n f o r t u n a t e  t h i n g s  h a p p e n ,  b u t  i r  

g e n e r a l ,  we h a v e  a p h i l o s o p h y ,  t h a t  we w i l l  t r y  t o  a v o o i d  i t ,  

w e l l  t a k e  c a r e  o f  i t ,  an d  i f  we s t a r t  c h a n g i n g  i t ,  t h a t  a l l  

c h a n g e s .  I f  i t  becom es e c o n o m i c a l l y  v i a b l e  t o  make a d e c i s i o n  

l i k e  i n  t h e  F o r d  P i n t o  c a s e ,  t o  make a d e c i s i o n  t h a t  t h i s  

i m p r o v e m e n t  t o  t h e  p r o d u c t  t h a t  w i l l  make i t  m ore  s a f e  i s  n o t  

w o r t h  m a k i n g  b e c a u s e  we c a n  p a y  x n u m b e r s  o f  c l a i m s ,  r a t h e r  t h a i  

make t h e  i m p r o v e m e n t ,  v e  s u f f e r ,  i t ' s  l e s s  s a f e  f o r  u s .  So I  

t h i n k  t h a t  w h a t  my b o t t o m  l i n e ,  my b o t t o m  l i n e  p o s i t i o n  on t o r t  

r e f o r m  i s  t h a t  I ' m  n o t  s u r e  t h a t  t h e  t o r t  s y s t e m  i s  p e r f e c t .

I ' m  n o t  s u r e  t h a t  some o f  t h e  i s s u e s  t h a t . D r .  M c G u i r e  r a i s e s  o r
4

o t h e r s  on t h e  s i d e  o f  t o r t  r e f o r m  r a i s e  a r e  n o t  v a l i d .  I  t h i n k  

t h e y  d e s e r v e  f u r t h e r  i n v e s t i g a t i o n ,  I  t h i n k  t h a t  we can t a k e  a 

l o o k  a t  i t .  I  d o n ' t  t h i n k  h o w e v e r ,  t h a t  we s h o u l d  be s t a m p e d e d  

i n t o  m a k i n g  w i l l y  n i l l y  c h a n g e s  t o  t h e  t o r t  s y s t e m  i n  t h e  h o p e  

t h a t  o u r  i n s u r a n c e  p r e m i u m s  a r e  l o w e r .  To me i t  d o e s  n o t  a p p e a  

t o  be t h a t  s i m p l e ,  t h e  s o l u t i o n ,  t h e  p r o b l e m  i 3  more d i f f i c u l t  

a n d  more c o m p l e x ,  a n a  che s o l u t i o n  i s  v e r y  r a d i c a l  and ca n  h a v e  

a t r e m e n d o u s  a f f e c t  on t h e  q u a l i t y  o f  l i f e .  I  know t h a t  t e n
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1 y e a r s  ago I  know t h e r e  was a n o t h e r  i n s u r a n c e  c r i s i s .  I  r e a d  t h e

2 t e s t i m o n y  o f  R o b e r t  H u n t e r ,  whom M r .  S a n d e r s  r e f e r r e d  t o ,  t h e

3 i n s u r a n c e  c o m m i s s i o n e r  f o r  P r e s i d e n t s '  F o r d  a n d  C a r t e r ,  a n d  h e

4 s a i d  t h a t  a t  t h a t  t i m e  t h e r e  wa s  a r u s h  t o  h a v e  t o r t  r e f o r m .  I n

5 A l a s k a  we d i d n ' t  s e e  t o o  much o f  i t ,  b u t  i n  o t h e r  s t a t e s

6 n o - f a u l t  i n s u r a n c e  wa s  i n  p l a c e  a s  a  d i r e c t  r e s u l t  o f  t h e

7 c o m p l a i n t s  a b o u t  i n s u r a n c e  r a t e s  a n d  i n s u r a n c e  p r e m i u m s .  I  know

8 t h a t  D r .  M c G u i r e  t a l k e d  a b o u t  t h e  c h a n g e s  t h a t  w e r e  p u t  i n  p l a c e

9 when t h e  d o c t o r s  f e l t  a  m a l p r a c t i c e  p r o b l e m  o e v e r a l  y e a r s  b a c k .

10 And h e  t a l k e d  a b o u t  t h e  p a n e l ,  t h e  a d v i s o r y  p a n e l  t h a t  was  p u t

1 1  i n t o  p l a c e  a n d  MICA t h e  i n s u r a n c e  c o m p a n y .  R e c e n t l y ,  P r e s i d e n t

12  R e a g a n  a p p o i n t e d  a  c o m m i s s i o n  t o  s t u d y  t o r t  r e f o r m  a n d  t h e y  came

13 b a c k  w i t h  r e c o m m e n d a t i o n s  a n d  s u r p r i s i n g l y  t o  me o n e  o f  t h e i r

1 4  r e c o m m e n d a t i o n s  wa s  we m u s t  do  away  w i t h  n o - f a u l t  i n s u r a n c e ,  s o

15 t h e n  I  t h o u g h t ,  w h a t ,  t e n  y e a r s  a g o  t h e y  w a n t e d  n o - f a u l t

1 6  i n s u r a n c e .  T e n  y e a r s  a g o  i t  wa s  t h o u g h t  t o  b e  a s o l u t i o n  t o  a

17  p r o b l e m .  O b v i o u s l y  j u s t  m a y b e  l i k e  m a n d a t o r y  m i n imum

18  s e n t e n c i n g ,  i t  w a s n ' u ,  a n d  f i v e  y e a r s  a g o  t h e  d o c t o r s  t h o u g h t

1 9  t h a t  a n  a d v i s o r y  p a n e l  w o u l d  b e  t h e  s o l u t i o n  a n d  MICA w o u l d  be

2 0  t h e  s o l u t i o n ,  t o d a y  t h e y  s a y ,  i t  i s n ' t .  And t h e  p r o b l e m  w i t h

21 t h e  r e f o r m s  t h a t  a r e  b e i n g  p r o p o s e d  n ow ,  i s  t h e y ' r e  e v e n  mo r e

22 w i d e  r a n g i n g ,  t h e y ' r e  e v e n  m o r e  f a r  r e a c h i n g ,  a n d  i f  w e ' v e  made

2 3  a n  e r r o r ,  a n d  i f  t h e y ' r e  i n  p l a c e ,  a n d  \ f  t h i n g s  a s  a  r e s u l t  a r e

2 4  mu c k ed  a b o u t ,  a n d  i f  we w o n ' t  k n ow  f o r  s e v e n  t o  c e n  y e a r s

2 5  w h e t h e r  t h e y  w e r e  r i g h t  o r  w r o n g ,  we r i s k  s e v e n  t o  t e n  y e a r s  o f

2 6  l i v i n g  u n d e r  d a m a g i n g  a n d  mayb e  f o r e v e r  d a m a g i n g  s i t u a t i o n s  t h a t
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c a n ' t  be  c o r r e c t e d .  So I  t h i n k  t h a t  w h a t  we h a v e  t o  do i s  t a k €  

a v e r y  c a r e f u l  l o o k  a t  t h e  p r o b l e m ,  t a k e  a v e r y  c a r e f u l  l o o k  a t  

t h e  p r o p o s e d  s o l u t i o n s ,  t a k e  a  v e r y  c a r e f u l  l o o k  a t  t h e  b e n e f i t  

e x a c t l y  how much b e n e f i t  w i l l  we h a v e  f r o m  t h i s  s o l u t i o n ,  a n d  

t h e n  l o o k  v e r y  c a r e f u l l y  a t  t h e  down s i d e ,  e x a c t l y  w h a t  a r e  we 

g i v i n g  u p ,  a n d  f o r  t h e  g e n e r a l  p u b l i c  t o  mak e  d e c i s i o n s  b a s e d  c 

p a n i c  a n d  f e a r ,  t h a t  t h e y  w o n ' t  h a v e  i n s u r a n c e ,  t h a t  t h e i r  r a t e  

w i l l  b e  t o o  h i g h ,  t h a t  t h e y ' l l  h a v e - t o  g o  o u t  o f  b u s i n e s s ,  

w i t h o u t  u n d e r s t a n d i n g  t h a t  s ome  o f  t h e s e  q u i c k  a n d  e a s y  

s o l u t i o n s  m i g h t  h a v e  a n  e v e n  m o r e  d i a 3 t r o u s  e f f e c t .  I t ' s  n o t  

j u s t  s o m e b o d y  o u t  t h e r e  who g o t  i n j u r e d  w i l l  o n l y  g e t  5 2 5 0 , 0 0 0  

f o r  p a i n  a n d  s u f f e r i n g ,  t h a t ' s  n o t  t h e  p r o b l e m ,  e v e r y b o d y  t h i n k  

i t  w o n ' t  b e  t h e m ,  t h e  p r o b l e m  i s  d o e s  i t  h a v e  o t h e r ,  m o r e  

o m i n o u s ,  m o r e  f a r  r e a c h i n g  r a m i f i c a t i o n s  w h i c h  a r e  g o i n g  t o  

a f f e t t  t h e  g e n e r a l  p u b l i c ,  a n d  t h e r e  a r e  c e r t a i n l y  many  p e o p l e  

who a r g u e  t h a t  i t  w i l l .  I t  wa s  a m a z i n g  t o  me whei t  I  r e a d  

t h r o u g h  a l l  t h e  i n f o r m a t i o n ,  b e c a u s e  I  was t r y i n g  t o  s e e  w h e r e  

i s  i t  t h a t  t h e  i n s u r a n c e  c o m p a n i e s  s a y  t h a t  i f  we g e t  t h e s e  . 

r e f o r m s  t h i s ,  w e ' v e  w o r k e d  o u t  t h e s e  s t a t i s t i c s  a n d  t h i s  i s  how 

* u r  e a r n i n g s  w i l l  c h a n g e ,  a n d  t h i s  i s  how o u r  p r o c e d u r e s  w i l l  

c h a n g e ,  a n d  t h i s  i s  why  w e ' l l  b e  a b l e  t o  g i v e  y o u  l o w e r  r a t e s  

a n d  m o r e  p r e d i c t a b i l i t y  i n  y o u r  i n s u r a n c e .  And i t  a p p e a r s  t o  

m e ,  a n d  t h i s  i s  b o r n  o u t  a g a i n  b y  M r .  H u n t e r ' s  t e s t i m o n y ,  t h a t  

A ,  t h e  i n s u r a n c e  c o m p a n i e s  h a v e  n o t  b e e n  w i l l i n g  t o  g i v e  o u t  

t o t a l  i n f o r m a t i o n  a b o u t  t h e i r  e a r n i n g s  h i s t o r i e s ,  a b o u t  t h e i r  

l o s s  h i s t o r i e s ,  a b o u t  t h e i r  i n v e s t m e n t  h i s t o r i e s ,  B ,  t h e i r



1 a c c o u n t i n g  m e c h a n is m s  a p p e a r  t o  be o o s c u r e  a t  b e s t ,  so t h a t  even

2 t h e  i n f o r m a t i o n  t h e y  w i l l  g i v e  o u t  i s  n o t  e a s i l y  a n d  r e a d i l y

3 u n d e r s t a n d a b l e  b y  p e o p l e  t r y i n g  t o  a n a l y z e  i t ,  a n d  C ,  t h e y  d o n ' t

4 a p p e a r  t o  b e  c o m b i n i n g  a n y  p r o p o s a l s  a b o u t  t o r t  r e f o r m  w i t h  a n y

5 p r o p o s a l s  a o o u t  i n s u r a n c e  r e f o r m  i n  t h e  s e n s e  o f  c o n s u m e r

6 p r o t e c t i o n .  T h e r e  a r e  s ome  p e o p l e ,  o t h e r  p e o p l e  who a r e ,  b u t  i t

7 d o e s  n o t  a p p e a r  t o  me t h a t  i t ' s  n o t  a  p a c k a g e .  T h e r e ' s  n o t  a

8 w i l l i n g n e s s  f o r  f u l l  d i s c l o s u r e .  T h e r e ' s  n o t  a  w i l l i n g n e s s  f o r

9 r e g u l a t i o n  f o r  m o r e  t i g h t l y  c o n t r o l l e d  h e a r i n g s  a b o u t  r a t e

10  i n c r e a s e s .  T h e r e ' s  n o t  a  w i l l i n g n e s s  a b o u t  c a n c e l l a t i o n

11 p o l i c i e s ,  a n d  s o  w e ' r e  b e i n g  a s k e d  a g a i n  t o  mak e  d r a s t i c  c h a n g e s

12 i n  a  v e r y  o l d  s y s t e m  b a s e d  o n  t h e i r  p r o m i s e s  t h a t ,  o r  i n . M r .

1 3  B r o w n ' s  e s t i m a t i o n ,  a  s h o w i n g  b y  u s  o f  g o o d  f a i t h  t h a t  w e ' l l  t r y

14  t o  d o  t h i n g s  t o  mak e  t h e m  h a p p i e r ,  t o  b e  u p  h e r e  i n  A l a s k a ,  s o

15  i t  a p p e a r s  t o  me t h a t  n u m b e r  o n e ,  w h a t  s h o u l d  b e  d o n e  a b o u t  t h e

1 6  i m m e d i a t e  p r o b l e m  i s  t h a t  a l l  t h e  i n f o r m a t i o n  t h a t ' s  p o s s i b l e  t o

17  b e  o b t a i n e d ,  b e  o b t a i n e d ,  t h a t  i f  t h i s  t a k e s  l e g i s l a t i o n ,  f i n e ,
* «t •

1 8  d o  i t ,  i f  t h i s  i s  v o l u n t a r y ,  f i n e ,  d o  i t ,  b u t  o b t a i n  a s  much

1 9  i n f o r m a t i o n  a s  p o s s i b l e  a b o u t  t h e  p r o b l e m s ,  a b o u t  v e r d i c t  s i z e s ,

20 a b o u t  i n f l a t i o n  s i z e s ,  a n y  o t h e r  p r o b l e m s  t h a t  n e e d  t o  b e  l o o k e d
i

2 1  i n t o .  B u t  a p p a r e n t l y  i t ' s  two  d i f f e r e n t  p r o b l e m s .  I f  t h e r e ' s  a

22 p r o b l e m  w i t h  t h e  t o r t  s y s t e m ,  t h a t ' s  a  p r o b l e m  t h a t  h a s  t o  do

2 3  w i t h  f a i r n e s s  a n d  e q u i t y ,  t h a t  s h o u l d  b e  l o o k  i d  a t  b y  e x p e r t s  i n

2 4  t h a t  a r e a ,  i f  t h e r e ' s  a p r o b l e m  w i t h  i n s u r a n c e  r a t e s ,  t h a t

25  s h o u l d  b e  l o o k e d  a t  b y  e x p e r t s  i n  t h a t  a r e a ,  b u t  l e t ' s  g e t  a l l

2 6  t h e  i n f o r m a t i o n  a n d  t h e n  l e t ' s  s i t  down a n d  l o o k  a t  w h a t
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1 s o l u t i o n s  a r e  p o s s i b l e ,  w h a t  s o l u t i o n s  seem t o  w o r k ,  a nd we can

2 a r g u e  t h e  m e r i t s  o f  w h e t h e r  a p r o p o s e d  t o r t  r e f o r m  i s  t h e  b e s t  ;

3 wa y  t o  g o .  I  c e r t a i n l y  h a v e  my own o p i n i o n s  a b o u t  s om e  o f  t h e

4 c h a n g e s  t h a t  a r e  b e i n g  r e c o m m e n d e d ,  a n d  s om e  o f  t h e  a r g u m e n t s

5 t h a t  I  h a v e  a n d  f e e l  a g a i n s t  s om e  o f  t h e  c h a n g e s .  I ' l l  b r i e f l y

6 t o u c h  o n  t h e m ,  b u t  I  d o n ' t  t h i n k  t h a t ' s  r e a l l y  t h e  r e l e v a n t

7 i s s u e .  T h e  r e l e v a n t  i s s u e  i s ,  d o  we h a v e  e n o u g h  i n f o r m a t i o n  t o

8 mak e  a l l  o f  t h e s e  c h a n g e s ,  a n d  d o  we t h i n k  t h a t  t h e y ' l l  b e  o f

9 a n y  b e n e f i t  t o  a n y o n e ?  One  o f  t h e  t h i n g s  t h a t ' s  b e e n  t a l k e d

10 a b o u t  q u i t e  a  b i t  i s  t h e  c o l l a t e r a l  s o u r c e  r u l e ,  w h a t  c o n c e r n e

1 1  me a b o u t  t h e  p r o p o s a l  f o r  t h e  c o l l a t e r a l  s o u r c e  r u l e  w a s  A ,  I

12 d i d n ' t  r e a l l y  t h i n k  t h a t  t h e  l e g i s l a t i o n  p r o p o s e d  wa s  ^ e r y  c l e a

1 3  a b o u t  how i t  i n t e n d e d  t o  d o  a w a y  w i t h  t h e  s u b r o g a t i o n  r i g h t s  o f

1 4  p e o p l e ,  f o r  i n s t a n c e ,  t h e  f e d e r a l  g o v e r n m e n t ,  t h e i r  own h e a l t h

1 5  i n s u r a n c e  p l a n  o r  w o r k e r s  c o m p ,  a n d  s o  I  wa s  v e r y  c o n c e r n e d

16  a b o u t  w h e t h e r  i t  wa s  e v e n  p o s s i b l e ,  f e a s i t . :  ■», o r  c o u l d  b e  d o n e ,
I ;

1 7  b u t  l e t ' s  a s s u m e  i t  wa s  d o n e ,  a n d  l e t ' s  a s s u m e  t h e r e  w e r e  n o

18  s u b r o g a t i o n  r i g h t s .  A l l  t h a t  m e a n t  t o  m e ' w a s  t h a t  I  w a s  g o i n g

1 9  t o  p a y  m o r e  f o r  t h e  p r i m a r y  i n s u r a n c e  I  wa s  c a r r y i n g ,  f o r  my

2 0  h e a l t h  i n s u r a n c e ,  f o r  my w o r k e r s  comp i n s u r a n c e .  B e c a u s e ,  i f
c

21 t h e y  n e v e r  g e t  r e i m b u r s e d  f o r  a n y  l o s s e s , -  e v e n  t h o u g h  a  t h i r d  I

22 p e r s o n  m i g h t  h a v e  b e e n  r e s p o n s i b l e ,  i t  o n l y  made  s e n s e  t o  me

2 3  t h a t  t h e y  w e r e  g o i n g  t o  mak e  l e s s  m on e y  a n d  t h e r e f o r e  I  was

2 4  g o i n g  t o  p a y  a h i g h e r  p r e m i u m .  Now I ' m  n o t  a n  a c t u a r y  a n d  I

2 5  d o n ' t  k n o w ,  b u t  t h a t  m a k e s  s e n s e  t o  me ,  b e c a u s e  now t n e  way  i »-

2 6  h a p p e n s ,  i s  i f  I ' m  r e p r e s e n t i n g  a  p l a i n t i f f  who i s  i n j u r e d  a n d
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1 t h e y ' v e  r e c e i v e d  money f r o m  w o r k e r s  comp, and t h e y  g e t  a v e r d i c t

2 o f  $ 1 0 0 , 0 0 0 , t h e y  p a y  b a c k  w o r k e r s  c omp t h e  $ 2 0 , 0 0 0  t h a t  w o r k e r s

3 c omp p a i d  t h e m .  And w o r k e r s  c omp  p r e s u r a b l y  t h e n  h a s  t h a t  a s  a

4 c r e d i t  o n  t h e i r  b o o k s ,  a n d  p r e s u m a b l y  t h a t  k e e p s  t h e  w o r k e r s '

5 c om p ,  i n s u r a n c e  r a t e s  l o w e r .  And u n t i l  s o m e b o d y  f u l l y  e x p l a i n s

6 t h a t  t o  me ,  I ' m  a l i t t l e  w o r r i e d  a b o u t  s u p p o r t i n g  w h a t  a p p e a r s

7 t o  b e ,  o h  w e l l ,  d o n ' t  w o r r y ,  i t ' s  Rifr l o s s  t o  t h e  p l a i n t i f f ,

8 b e c a u s e  t h e y  d o ^ ' t  h a v e  t o  p a y  i t  b a c k  a n y m o r e ,  t h a t ' s  an

9 u n a n s w e r e d  q u e s t i o n  t o  me .  R u l e  8 2  a t t o r n e y s  f e e s  a n d

10 p r e j u d g m e n t  i n t e r e s t ,  a m a z i n g l y  e n o u g h  i n  p a r t  o f  w h a t  I  r e a d ,  r

1 1  f o u n d  t h a t  R u l e  8 2  a t t o r n e y s  f e e s  o r  t h e  c o n c e p t  o f  R u l e  8 2

12 a t t o r n e y s  f e e s  wa s  b e i n g  t o u t e d  b y  a l l  o f  t h e  c o u n t r y  a s  a  b i g

13 t o r t  r e f o r m .  And I  t h o u g h t  w h a t ,  i s n ' t  t h i s  w h a t  I  h e a r d  t h e y

1 4  d c n ' t  w a n t  R u l e  8 2  a t t o r n e y s  f e e s  i n  A l a s k a  b e c a u s e  i t  ma k e s  u s

15 u n p r e d i c t a b l e ?  E l s e w h e r e ,  i n c l u d i n g  P r e s i d e n t  R e a g a n ' s  a d v i s o r y

16  t a s k  f o r c e ,  b u t  a l s o  i n  s ome  o t h e r  s t a t e s ,  t h e r e ' s  l e g i s l a t i o n

17  b e i n g  i n t r o d u c e d  t o  p a y  a t t o r n e y s  f e e s  t o  t h e  p r e v a i l i n g  p a r t y .

18  T h e  t h e o r y  b e i n g  t h a t  i t  w i l l  3 t o p  f r i v o l o u s  l a w  s u i t s ,

I S  e n c o u r a g e  s e t t l e m e n t  a n d  t h a t  i t  w i l l  b e  a n  u l t i m a t e  b e n e f i t  t o

20 t h e  i n s u r a n c e  c o m p a n i e s  a n d  t h e  f a c t  I  b e l i e v e  i t  i s .  I  know my

21 c l i e n t s  t a k e  s e t t l e m e n t s  a t  t i m e s ,  b e c a u s e  t h e y  d o n ' t  w a n t  t o

2 2  r i s k  a n  a w a r d  o f  a t t o r n e y s  f e e s  a g a i n s t  t h e m .  S o  I ' m  n o t  s u r e  I

2 3  u n d e r s t a n d  why  t h a t ' s  b e i n g  o p p o s e d  h e r e  a n d  i t  j u s t  p o i n t s  o u t

2 4  t o  me a g a i n  t h a t  t h e  r i g h t  h a n d  d o e s n ' t  k n ow  w h a t  t h e  l e f t  i s

25  d o i n g ,  n o b o d y  r e a l l y  : ; n ows  w h e t h e r  a n y  o f  t h e s e  s o l u t i o n s  a r e

2 6  g o i n g  t o  s o l v e  t h e  p r o b l e m .  P r e j u d g m e n t  i n t e r e s t  a g a i n ,  t h e
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1 t h e o r y  b e h i n d  i t  i s  r e a l l y  q u i t e  s i m p l e ,  t h e  i n s u r a n c e  company

2 h a s  t h i s  sum o f  m o n e y ,  t h e y  r e s e r v e  a sum o f  money f o r  a c l a i m

3 a n d  t h e y  mak e  i n t e r e s t  o n  t h a t  sum o f  m o n e y ,  i f  t h e r e ' s  no

4 i n c e n t i v e  t o  p a y  t h e  c l a i m ,  i t ' s  o b v i o u s l y  g o i n g  t o  t a k e  l o n g e r

5 t h e r e ' s  i n c e n t i v e  t o  d r a g  i t  o u t ,  b e c a u s e  i f  y o u  c a n  mak e  m o r e

6 i n t e r e s t  o r  a n y  i n t e r e s t ,  i f  y o u  h a v e  no  p r e j u d g m e n t  i n t e r e s t ,

7 i f  y o u  c a n  mak e  a n y  i n t e r e s t  o n  y o u r  m o n e y ,  y o u  may a s  w e l l  h o i

8 i t  a s  l o n g  a s  y o u  c a n .  S o  t h e  t h e o r y  b e h i n d  i t  i s  n o t  a

9 w i n d f a l l  t o  t h e  p l a i n t i f f .  I t ' s  a n  i n c e n t i v e  t o  s e t t l e  a nd  i f

10 t h e  c a s e  c a n ' t  b e  s e t t l e d  i t ' s  a n  i n c e n t i v e  t o  a t  l e a s t  g i v e  t h

11 p l a i n t i f f  t h e  b e n e f i t  o f  t h e  m on e y  t h a t  t h e  p l a i n t i f f  s h o u l d

12 h a v e  h a d  a t  t h e  t i m e  o f  t h e  i n j u r y ,  now I  d o n ' t  k n ow  i f  i t  w o r k
t

1 3  o r  n o t ,  b u t  t h e  e x p l a n a t i o n  s e e m s  t o  b e  a  p o s i t i v e  o n e ,  i t  s e e n

1 4  t o  mak e  s e n s e ,  a n d  b e f o r e  t h r o w i n g  i t  o u t ,  a n d  s e e i n g  t h a t  t h e n

1 5  i t  t a k e s  f i v e  y e a r s  t o  g e t  c a s e s  t h r o u g h  l i t i g a t i o n ,  o r  d e f e n s e

1 6  c o s t s  e s c a l a t e  b y  t r i p l e ,  we s h o u l d  s e e ,  we 3h o u l d  a n a l y z e  t h a t

1 7  b e c a u s e  i t  s e e m s  t o  h a v e  a  g o o d  r a t i o n a l  b a s i s .  I ' m  s u r e . t h a t

1 8  d u r i n g  t h e  q u e s t i o n  a n d  a n s w e r  p e r i o d  w e ' ; l l  g e t  s ome  m o r e  t o u g h

1 9  q u e s t i o n s  a b o u t  t h e  i s s u e s  t h a t  a r e  i n v o l v e d  b u t ,  my p i t c h ,  my

20 b o t t o m  l i n e  i s  o r . i y  I  d o n ' t  t h i n k  a n y t h i n g  s h o u l d  b e  d o n e

21 w i t h o u t  c l e a r  t h o u g h t ,  c l e a r  i n v e s t i g a t i o n  a n d  a  c o n s e n s u s  t h a t

22 w h a t  w e ' r e  d o i n g  i s  m a k i n g  i t  b e t t e r  a n d  n o t  m a k i n g  i t  w o r s e .

2 3  T h a n k  y o u .



1 SPEAKER: RICHARD L .  BLOCK

2 T h a n k  y o u  v e r y  much f o r  an o p p o r t u n i t y  t o  a p p e a r  b e f o r e  t h e

3 B o a r d  o f  B ar  G o v e r n o r s  and w h a t e v e r  p u b l i c  I  g u e s s  t h i s  t a p e

4 becom es u s e d  f o r ,  t o  h a v e  an o p p o r t u n i t y  t o  e x p l a i n  t o  t h e

5 e x t e n t  t h a t  I ' m  c a p a b l e  o f  d o i n g  so t h e  r o l e  o f  t h e  i n s u r a n c e ,

6 t h e . p r o p e r t y  and c a s u a l t y  i n s u r a n c e  i n d u s t r y ,  b o t h  i n  t h i s

7 d e b a t e ,  b u t  more i m p o r t a n t l y ,  i n  u n d e r s t a n d i n g  how we g o t  w h e re

8 we a r e ,  as w h e r e  we a r e  as d e f i n e d  b y - t h o s e  who a r g u e  t h a t  we

9 a r e  c u r r e n t l y  i n  an i n s u r a n c e  c r i s i s .  I  was a s k e d  t o  a p p e a r  on

10 a t e l e v i s i o n  p r o g r a m  a c o u p l e  o f  weeks ago on t h e  p u b l i c

11 b r o a d c a s t i n g  n e t w o r k  s t a t e w i d e ,  t n e  t i t l e  o f  t h e  p r o g r a m  was

12 s o m e t h i n g  h a v i n g  t o  do w i t h  t h e  i n s u r a n c e  c r i s i s  and I  t h i n k  I

13 n o n p l u s e d  t h e  m o d e r a t o r  b y  t e l l i n g  h e r  t h a t  I  d i d  n o t  t h i n k  t h a t

14 we ha d  an  i n s u r a n c e  c r i s i s .  Number o n e ,  i t  was n - i t  an i n s u r a n c e

15 p r o b l e m  a t  a l l ,  and I  c o u l d  d e m o n s t r a t e  why t h a t  w a s ,  and more

16 t h a n  t h a t ,  i t  r e a l l y  i s n ' t  a c r i s i s  a n d  I  c o u l d  d e m o n s t r a t e

17 t h a t .  My a r g u m e n t  was t h a t  i n  r e a l i t y  when y ou u n d e r s t a n d  v;hat

18 t h e  i n s u r a n c e  i n d u s t r y  i s  an d  how i t  f u n c t i o n s  i n  a b o d i l y

19 i n j u r y  r e p a r a t i o n  s y s t e m ,  you r e a l i z e  t h a t  t h e r e ' s  g o t  t o  be

20 some o t h e r  f u n d a m e n t a l  b a c k g r o u n d  t h a t  c a u s e s  an i n c r e a s e  i n

21 c o s t s  o t h e r  t h a n  t h e  i n s u r a n c e  i n d u s t r y  i t s e l f .  And t h a t  i f  y o u

22 r e a l l y  w a n t  t o  a n a l y z e  and u n d e r s t a n d  why c o s t s  a r e  g o i n g  u p ,  o r

23 why i n s u r a n c e  i s  b e c o m i n g  a v a i l a b l e ,  y o u  need t o  l o o k  a t  t h e

24 f u n d a m e n t a l  u n d e r l y i n g  c o s t s  o f  t h e  i n s u r a n c e  i n d u s t r y ,  t h e

25 money t h a t  i s  b e i n g  s p e n t  an d  w h e r e  i t  i s  b e i n g  s p e n t ,  and why

26 i t  i s  b e i n g  s p e n t ,  a n d  when y o u  s e e  t h a t  y o u  r e a l i z e  i t  i s  n o t
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b e i n g  s p e n t  o n  o r  t o  o r  f o r  t h e  i n s u r a n c e  i n d u s t r y ,  i t  is  b e i n  

s p e n t  b y  t h e  i n s u r a n c e  i n d u s t r y  o n  o r  f o r  o r  t o  p e o p l e  w h o  a r e  

i n j u r e d  i n  a n  e v e r  c h a n g i n g  l e g a l  c l i m a t e  a n d  t h u s ,  i t  i s  t h i s  

l e g a l  c l i m a t e ,  t h e  j u d i c i a l  s y s t e m  c l i m a t e ,  t h a t  I  t h i n k  n e e d s  

t o  b e  l o o k  a t .  A n d  I  g u e s s  w h i l e  H a r r y  B r a n s o n  i n t r o d u c e d  t h i s  

f o r u m  t h i s  m o r n i n g  b y  s a y i n g  w e ' r e  h e r e  t o  t a l k  a b o u t  i n s u r a n c e  

a n d  f i v e  o f  t h e  s i x  i n v i t e d  g u e s t s  w i l l  t a l k  a b o u t  i n s u r a n c e ,  

I ' m  h e r e  t o  r e d i r e c t  y o u r  a t t e n t i o n ^ b a c k  t o  t h e  j u d i c i a l  s y s t e m  

w h i c h  I  s a y  h a s  a  m a t e r i a l  b e a r i n g  o n  w h a t  i s  r e g a r d e d  a s  a n  

i n s u r a n c e  p r o b l e m .  S e c o n d l y ,  t o  b o l s t e r  my  v i e w p o i n t  t h a t  i t  i  

n o t  a  c r i s i s ,  I  c r e a t e  my o w n  d e f i n i t i o n  o f  w h a t  a  c r i s i s  i s .  

A n d  I  s a y  t h a t  a  c r i s i s  i s  s o m e t h i n g  t h a t  c o m e s  a l o n g  w ' n i c n  i s  

s e r i o u s ,  i m m e d i a t e ,  d r a m a t i c ,  u n e x p e c t e d  c h a n g e  i n  

c i r c u m s t a n c e s .  S o m e t h i n g  t h a t  i s  s o  t o t a l l y  o u t  o f  t h e  f l o w  o f  

w h a t  o n e  m i g h t  e x p e c t ,  t h a t  w e  m u s t  r e a c t  w i t h  e m e r g e n c y  a n d  

w i t h  r a d i c a l  a n d  i m m e d i a t e  r e s p o n s e s .  A n d  i t  i s  my s u g g e s t i o n  

t o  y o u  t h a t  i f  y o u  a c c e p t  t h a t  d e f i n i t i o n  o f  a  c r i s i s ,  t h a t  we  

d o n ' t  h a v e  a  c r i s i s .  T h a t  w h a t  w e  h a v e  i s  a c u r r e n t

m a n i f e s t a t i o n  o f  a  l o n g s t a n d i n g  p r o b l e m  t h a t  h a s  b e e n  e x i s t e d

n a t i o n w i d e  a n d  i n  t h e  S t a t e  o f  A l a s k a  f o r  m a n y ,  m a n y  y e a r s .  A s  

a  m a t t e r  o f  f a c t  t h e  t h i n g  t h a t  b r o u g h t  me t o  A l a s k a  t e n  y e a r s

a g o  w a s  w h a t  w a s  t h e n  b i l l e d  a s  a n  i n s u r a n c e  c r i s i s ,  a l t h o u g h  i t

w a s  t h e n  b u i l d  i n  t h e  n a r r o w  s e n s e  o f  a  m e d i c a l  m a l p r a c t i c e  

i n s u r a n c e  c r i s i s  a n d  I  w a s  i n v i t e d  u p  h e r e  f r o m  my p o s i t i o n  a s  

a n  e x e c u t i v e  w i t h  a n  i n s u r a n c e  c o m p a n y  i n  L o s  A n g e l e s  t o  a c t  a s  

a  c o n s u l t a n t  t o  t h e  G o v e r n o r ' s ,  t h e n  G o v e r n o r  H a m m o n d ' s  m e d i c a l
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1 m a l p r a c t i c e  i n s u r a n c e  c o m m i s s i o n  t h a t  w a s  t h e n  c h a i r e d  b y  T o n y

2  M o t l e y .  A n d  a t  t h a t  t i m e  w e  e x p l o r e d  t h e  p r o b l e m  t h a t  g e n e r a t e d

3  t h e  u n a v a i l a b i l i t y  o f  i n s u r a n c e  f o r  p h y s i c i a n s  i n  h o s p i t a l s  a n d

4  c o n c l u d e d  a s  D r .  M c G u i r e  h a s  p o i n t e d  o u t  t o  y o u ,  t h a t  t h e r e  w e r e

5  a  v a r i e t y  o f  t h i n g s  t h a t  c o u l d  b e  d o n e  i n  o r d e r  t o  e l i m i n a t e  o r

6  a l l e v i a t e ,  a t  l e a s t  a l l e v i a t e  t h a t  p r o b l e m .  B u t  t h a t

7  f u n d a m e n t a l l y ,  w h a t  we h a d  w a a a  g r o w i n g  c h a n g e  i n  t h e

8  d e f i n i t i o n  o f  l i a b i l i t y  a n d  t h e  p u b l i ' c  p e r c e p t i o n  o f  e n t i t l e m e n t

9  i n  t h e  e v e n t  o f  i n j u r y  a n d  t h a t  t h a t  w a s  t h e  u n d e r l y i n g

1 0  p r o b l e m .  A n d  t h e r e  w a s  a t  t h a t  t i m e  a  r e c o g n i t i o n ,  t h a t  a n y

. 1 1  c h a n g e s  t h a t  m i g h t  b e  m a d e  i n  t h e  t o r t  l a w ,  t h e  l a w  t h a t  d e f i n e s

1 2  t h e  r i g h t s  o f  t h e  p e o p l e  w h o  a r e  i n j u r e d  a g a i n s t  t h o s e  w h o  a r e

1 3  p e r c e i v e d  t o  h a v e  c a u s e d  t h a t  i n j u r y ,  a n y  c h a n g e  i n  t h a t  l a w

1 4  w o u l d  i n  f a c t  t a k e  a w h i l e ,  t a k e  a  l o n g  t i m e  t o  h a v e  a n  e f f e c t

1 5  f o r  a  v a r i e t y  o f  r e a s o n s .  A n d  t h a t  i s  w h y  t h e r e  w e r e  s e v e r a l

1 6  s e t s  o f  r e c o m m e n d a t i o n s  m a d e  a t  t h a t  t i m e ,  t h e  t o r t  r e f o r m

1 7  r e c o m m e n d a t i o n s  t h a t  w e r e  a s  I  r e c a l l  s i x  o r  s e v e n  s p e c i f i c•t >
1 8  r e c o m m e n d a t i c n s  i n  t h e  m e d i c a l  m a l p r a c t i c e  r e p o r t  t h a t  c a m e  o u t

1 9  a n d  w e n t  t o  t h e  l e g i s l a t u r e ,  t h a t  t h e r e  b e  a n  i n s u r a n c e

2 0  m e c h a n i s m  b e  p u t  i n t o  p l a c e  s o  t h a t  t h e r e  w o u l d  b e  a n  i m m e d i a t e

2 1  r e l i e f  t o r  t h e  p h y s i c i a n s ,  e v e n  t h o u g h  t h e  t o r t  r e f o r m s  m i g h t

2 2  t a k e  a  l o n g  t i m e ,  a n d  a  r e c o g n i t i o n  t h a t  t h e  m e d i c a l  p r o f e s s i o n

2 3  t h e m s e l v e s  h a d  t o  c l e a n  u p  t h e i r  a c t  a n d  w h y  c e r t a i n  c h a n g e s  i n

2 4  t h e  w a y  t h e y  p r a c t i c e d  a n d  t h e  w a y  t h e y  w e r e  l i c e n s e d ,  a n d  t h e

2 5  w a y  t h e  l i c e n s i n g  b o a r d  g o v e r n e d  w h a t  t h e y  d i d ,  o r  i m p l e m e n t e d ,

2 6  a n d  a s  D r .  M c G u i r e  p o i n t e d  o u t ,  t h o s e  r e c o m m e n d a t i o n s  a f f e c t i n g
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1  t h e  p r a c t i c e  o f  m e d i c i n e  w e r e  a d o p t e d  a n d  t h o s e  r e c o m m e n d a t i o n s

2  c r e a t i n g  a  n e w  i n s u r a n c e  m e c h a n i s m  w e r e  a d o p t e d  b u t  t h e

3  r e c o m m e n d a t i o n s  w i t h  r e s p e c t  t o  t o r t  r e f o r m  w e r e  n o t  a d o p t e d .

4  A n d  i t  c a n  b e  a r g u e d  I  t h i n k  w i t h  s o m e  p e r s u a s i v e n e s s ,  a s  d i d

5  D r .  M c G u i r e  a n d  a s  I  b e l i e v e  t h e  v e r y  s t a t i s t i c s  i n  t h e  m e d i c a l

6  i n d e m n i t y  c o r p o r a t i o n  o f  A l a s k a ' s  r e c o r d s  w U l  d e m o n s t r a t e ,  t h e

7  f a i l u r e  t o  a d o p t  t h o s e  t o r t  r e f o r m s  h a v e  b e e n  M I C A  b a c k  i n  t h e

3  s a m e  p o s i t i o n  t h e  r e s t  o f  t h e  i n s u r a n c e  i n d u s t r y  i s  t o d a y .  I t '

9  i n t e r e s t i n g  t o  n o t e  t h a t  i n  1 9 7 7  I  b e l i e v e  i t  w a s ,  o r  m a y b e  a s

1 0  l a t e  a s  1 9 7 8  t h a t  G o v e r n o r  H a m m o n d  a p p o i n t e d  a n o t h e r  c o m m i s s i o n

1 1  t o  r e v i e w  t h e  t o r t  l a w  i n  t h e  S t a t e  o f  A l a s k a  a n d  t h a t

1 2  c o m m i s s i o n  w a s  p o p u l a t e d  b y  a t t o r n e y s  a n d  p h y s i c i a n s  a n d

1 3  i n s u r a n c e  e x e c u t i v e s ,  n u m e r o u s  p e o p l e  w h o  c o u l d  b r i n g  t o  b e a r

1 4  t h e i r  e x p e r t i s e  o n  t h e  s u b j e c t  o f  t h e  l i a b i l i t y  o f  p e o p l e  f o u n d

1 5  t o  b e  a t  f a u l t  t o  t h o s e  w h o  w e r e  i n j u r e d .  A n d  t h a t  c o m m i s s i o n

1 6  c a m e  o u t  w i t h  n u m e r o u s  r e c o m m e n d a t i o n s ,  m a n y  o f  w h i c h  c a l l e d  f o

1 7  c h a n g e s  i n  t h e  t o r t  l a w ,  a n d  w h a t  i s  i n t e r e s t i n g  t o  me i s  t h a t

1 8  t h e  c h a n g e s  r e c o m m e n d e d  i n  t h e  m e d i c a l  m a l p r a c t i c e  c o m m i s s i o n

1 9  r e p o r t  i n  1 9 7 6  o r  1 9 7 5  a n d  t h e  r e c o m m e n d a t i o n s  i n  t h e  t o r t

2 Q r e f o r m  c o m m i s s i o n  o f  1 9 7 7  o r  1 9 7 8  a r e  e s s e n t i a l l y  t h e  s a m e

2 1  r e c o m m e n d a t i o n s  t h a t  a r e  c o m i n g  u p  t o d a y .  S o  t h a t  I  do  t a k e

2 2  i s s ' i e  w i t h  t h e  c o n c e p t ,  A ,  t h a t  t h i s  i s  a  c r i s i s  p r o b l e m  a n d  i t

2 3  j u s t  a l l .  o f  a  s u d d e n  j u m p e d  o : i t  a t  u s .  T h i s  p r o b l e m  h a s  b e e n

2 4  w i t h  u s  f o r  a  l o n g  p e r i o d  o f  t i m e  a n d  I  h a v e  t o  r e j e c t  t h e

2 5  a r g u m e n t  t h a t  t h e  s o l u t i o n s  a r e  i m m e d i a t e  h y s t e r i c a l  r e a c t i o n s .

2 6  T h e y ' r e  n o t ,  t h e s e  a r e  t h e  s a m e  r e c o m m e n d a t i o n s  t h a t  h a v e  b e e n
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s t u d i e d  b y  m a n y  c o m m i s s i o n s  o v e r  a  l o n g  p e r i o d  o f  t i m e  a n d  h a v e  

b e e n  t h o r o u g h l y  d e b a t e d  a n d  a r e  o n l y  b e i n g  b r o u g h t  u p  a g a i n  a t  

t h i s  t i m e  a s -  y o u  m i g h t  s a y  w e l l  w o r n  r e c o m m e n d a t i o n s  t h a t  a t  

s o m e  p o i n t  i n  t i m e  a r e  g o i n g  t o  h a v e  t o  d e s e r v e  f a v o r a b l e  

r e c o g n i t i o n  b y  t h o s e  w h o  m a k e  p u b l i c  p o l i c y  i n  t h i s  s t a t e .  N o w  

w h a t  i s  t h e  r o l e  o f  t h e  i n s u r a n c e  i n d u s t r y  i n  t h e  r e p a r a t i o n  

s y s t e m ?  T o  m e ,  w e  s e r v e  a s  a n  i n t e r m e d i a r y ,  a  f i n a n c i a l  s e r v i c e  

a s  a n  i n t e r m e d i a r y  i n  t h i s  s y s t e m .  T h a t  i s  t o  s a y ,  we a r e  

a n a l o g o u s  t o  a  p i p e l i n e ,  t h r o u g h  w h i c h  f u n d s  a r e  f u n n e l e d  f r o m  a  

g r o u p  o f  p e o p l e  w h i c h  i s  d e f i n e d  e i t h e r  b y  p u b l i c  p o l i c y  o r  b y  

m a r k e t  f o r c e s  a s  t h o s e  w h o  s h o u l d  p u t  m o n e y  i n t o  t h e  s y s t e m  a n d  

w e  p a y  t h a t  m o n e y  o u t  t o  t h o s e  p e o p l e  w h o  p u b l i c  p o l i c y  a s  

d e f i n e d  e ’ t h e c  b y  t h e  l e g i s l a t u r e  o r  b y  t h e  c o u r t s  o f  t h i s  l a n d ,  

o u g h t  t o  b e  e n t i t l e d  t o  t h e  m o n e y  p a i d  i n  b y  t h i s  g r o u p  o v e r  

h e r e .  We a r e  a  f i n a n c i a l  i n t e r m e d i a r y  a n d  t h u s  o t h e r  t h a n  t h e  

f a c t  t h a t  w e ,  i n  o r d e r  t o  m a k e  a  p r o f i t  p e e l  o f f  a  p i e c e  a s  i t  

f l o w s  t h r o u g h  t h e  p i p e l i n e ,  r e a l l y  h a v e  n o  p a r t i c u l a r  e c o n o m i c  

i n t e r e s t  i n  w h o  g e t s  i t  o v e r  h e r e  o r  h o w  m u c h  t h e y  g e t ,  o t h e r  

t h a n ,  s i n c e  o u r s  i n  e f f e c t  a  c o s t  p l u s  t y p e  o f  b u s i n e s s ,  t h e  

m o r e  t h a t  m u s t  b e  p a i d  o v e r  h e r e ,  t h u s  t h e  m o r e  t h a t ' s  c o l l e c t e d  

o v e r  h e r e ,  o b v i o u s l y  t h e  m o r e  p l u s  w e ' l l  b e  a b l e  t o  g e t  a s  i t  

f l o w s  t h r o u g h .  S o  w h a t  I  am s a y i n g  t o  y o u  i s ,  a s  a  m a t t e r  o f  

c o r p o r a t e  s e l f  i n t e r e s t  i t  p r o b a b l y  m a k e s  l i t t l e  o r  n o  

d i f f e r e n c e  t o  u s  h o w  y o u  d e f i n e  t h e  r i g h t s  a n d  l i a b i l i t i e s  o f  

t h o s e  w h o  a r e  i n j u r e d  a n d  t h o s e  w h o  o u g h t  t o  p a y  a n d  t h a t  a s  a  

m a t t e r  o f  f a c t  i t  m ay  i n  t h e  s h o r t  t e r m  a t  l e a s t  b e  i n  o u r

■ a; *J.»i
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1 e c o n o m i c  s e l f  i n t e r e s t  f o r  y o u  n o t  t o  m a k e  c h a n g e s  in t h e  t o r t  

l a w  a n d  t o  c o n t i n u e  t o  a l l o w  t h e  c o s t s  t o  e s c a l a t e .  H o w ,  i f  y o  

t h i n k  I  am h e r e  o n  a ( i n d i s c e r n i b l e )  m i s s i o n ,  t h e r e  m u s t  b e  so n v  

h i d d e n  m o t i v a t i o n ,  l e t  me s a y  t h a t  I  d o  h a v e  a  c o n c e r n .  I  h a v e  

a  c o n c e r n  b e c a u s e  s o m e  o f  t h e  t h i n g s  t h a ,; I  h a v e  f e a r e d  o v e r  t h '  

l a s t  1 5  y e a r s  t h a t  m i g h t  c o m e  a b o u t  b y  n o t  c n a n g i n g  t h e  t o r t  

s y s t e m  a n d  c h a n g i n g  t h e  e x o r b i t a n t  a m o u n t  o f  m o n i e s  t h a t  a r e  

f l o w i n g  t h r o u g h  t h i s  p i p e l i n e  a r e  b e g i n n i n g  t o  m a n i f e s t  

t h e m s e l v e s  i n  t h e  l e g i s l a t u r e .  A n d  I  am d o w n  t h e r e  n o t  o n l y  

t a l k i n g  o n  i s s u e s  o f  t o r t  r e f o r m ,  b u t  p r o t e c t i n g  t h e  i n d u s t r y  

b a c k s i d e  o n  s u c h  i s s u e s ,  a s  t h e  s t a t e  g e t t i n g  i n t o  t h e  i n s u r a n c e  

i n d u s t r y ,  a s  t h e r e  a r e  b e i n g  p e r m i t t e d  i r r e s p o n s i b i l e  m p a n s  o f  

s o  c a l l e d  p o o l i n g ,  b u t  b e c a u s e  p e o p l e  a r e  f r u s t r a t e d  a n d  t r y  t o  

p u l l  t h e m s e l v e s  o u t  o f  t h e  i n s u r a n c e  i n d u s t r y ,  a n d  s o  t h e y 5r e  

• ? n t o  s e l f  i n s u r a n c e  o r  w h a t  i s  e u p h e m i s t i c a l l y  a n d

i n c o r r e c t l y  c a l l e d  g r o u p  s e l f  i n s u r a n c e  a n d  a  v a r i e t y  o f  

r e g u l a t o r y  i m p o s i t i o n s  o n  o u r  i n d u s t r y  a s  i f  t h o s e  t h i n g s  w o u l d  

s o l v e  t h e  p r o b l e m .  S o  m y ,  my m o t i v a t i o n  f o r  b e i n g  i n v o l v e d  i ‘n  

t h i s  i s  t o  s e e  t h a t  t h e  s y s t e m  r e m a i n s  a  r e a s o n a b l e  o n e  s o  t h a t  

w e  c a n  c o n t i n u e  t o  p r o v i d e  t h i s  s e r v i c e  i n  a  r e a s o n a b l e  a n d  

c o m p e t i t i v e  e n v i r o n m e n t .  W h e n  y o u  s e e  i t  i n  t h i s  l i g h t ,  t h e n  

y o u  r e a l i z e  t h a t  s u c h  c o m m e n t s  a s  h a s  b e e n  m a d e  h e r e  t h i s  

m o r n i n g ,  t h a t  i f  y o u  w e r e  t o  c h a n g e  a  p a r t i c u l a r  p r o v i s i o n  o f  

t h e  l a w  t o  r e d u c e  t h e  b e n e f i t s  t h a t  a r e  p a i d  t o  a n  i n j u r e d  

p e r s o n  s u c h  a s  w a s  m a d e  I  b e l i e v e  b y  E r i c  S a n d e r s ,  t h a t  i f  y o u  

w e n t  t o  a  d i s c o u n t i n g  t o  p r e s e n t  v a l u e  o f  l a r g e  a w a r d s  w o u l d  b e
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1 w i n d f a l l  t o  t h e  i n s u r a n c e  i n d u s t r y  i s  u t t e r  n o n s e n s e  b e c a u s e  it

2  w i l l  i n  f a c t  r e d u c e  t h e  l e v e l  o f  l o s s ,  b u t  i t  w i l l  m e a n  t h a t  we

3  c a n  c o l l e c t  l e s s  f r o m  t h o s e  w h o  p a y  i n t o  t h e  s y s t e m .  A n d  w h e n

4 y o u  h e a r  p e o p l e  w h o  m a k e  c o m m e n t s  t h a t  y o u ' r e  g o i n g  t o  p u n i s h

5  t h e  i n s u r a n c e  i n d u s t r y  b y  p u n i t i v e  d a m a g e  a w a r d s  i n  b a d  f a i t h

6  c a s e s ,  t h i s  i s  e q u a l l y  n o n s e n s e  b e c a u s e  c e r t a i n l y  i n  t h e  s h o r t

7  t e r m  i t  m e a n s  m o n e y  p a i d  o u t  t h a t  t h e y  h a v e n ' t  a l l o w e d  f o r ,  b u t

8  i n  t h e  l o n g  t e r m  i t ' s  g o i n g  t o  g e t  r o l l e d  b a c k  i n t o  t h e  c o s t  o f

9  c o v e r a g e  a n d  w i l l ,  a s  s a n d y  S a v i l l e  p o i n t e d  o u t ,  e v e n t u a l l y  b e

1 0  b o r n e  b y  t h e  p u b l i c .  S o  v /hen  y o u ' r e  t a l k i n g  a b o u t  w i n d f a l l s  t o

1 1  t h e  i n s u r a n c e  i n d u s t r y  o r  p u n i s h m e n t  t o  t h e  i n s u r a n c e  i n d u s t r y ,

1 2  k e e p  i n  m i n d  t h a t  t h e  i n s u r a n c e  i n d u s t r y  i s  a n  i n t e r m e d i a r y

1 3  f i n a n c i a l  s e r v i c e  a n d  i s  a  p a s s  t h r o u g h  f u n c t i o n  o f  t h e  m o n e y .

1 4  A n d  w h a t  y o u  a r e  d o i n g  i s  n o t  d e f i n i n g  t h e  m o n e y  t o  b e  p a i d  o r

1 5  r e t a i n e d  b y  t h e  i n s u r a n c e  i n d u s t r y ,  y o u  a r e  t a l k i n g  a b o u t  t h e

1 6  m o n e y  t o  b e  p a i d  b y  o r  r e t a i n e d  b y  t h e  p u b l i c  w h o  p a y s  f o r  t h e

1 7  l o s s e s  u l t i m a t e l y .  A n d  o n e  l a s t  p o i n t  b e f o r e  I t m o v e  o n  t o  my

1 8  d e s c r i p t i o n  o f  t h e  e c o n o m i c s  i n  t h e  i n s u r a n c e  b u s i n e s s .  O n e  o f

1 9  t h e  o t h e r  r e a s o n s  I  s a y  t h a t  t h i s  i s  n o t  a n  i n s u r a n c e  c r i s i s  i s

2 0  b e c a u s e  t h e  e x a c t  s a m e  p r o b l e m s  a r e  a f f e c t i n g  t h o s e  p e o p l e  w h o

2 1  d o  n o t  b u y  i n s u r a n c e ,  a n d  I ' m  n o t  t a l k i n g  t h o s e  w h o  a r e  n o t

2 2  b u y i n g  i t  b e c a u s e  t h e y  c a n ' t  a f f o r d  i t ,  b u t  w h o  w o u l d  l i k e  t o

23  h a v e  i t ,  I ' m  t a l k i n g  a b o u t  m a j o r  e n t e r p r i s e s  s u c h  a s  t h e  S t a t e

24  o f  A l a s k a  o r  t h e  m u n i c i p a l i t y  o f  J u n e a u  a n d  o t h e r  m u n i c i p a l i t i e s

2 5  w h o  a p p e a r e d  o r  w e r e  r e p r e s e n t e d  o n  t h i s  s a m e  t . v .  p r o g r a m  I

26  r e f e r r e d  t o  e a r l i e r  w h o  d e l i b e r a t e l y  d o  n o t  p u r c h a s e  i n s u r a n c e

\

65



b e c a u s e  t h e y  c a n ' t  c o n t a i n  l o s s e s  w i t h i n  t h e i r  o w n  e c o n o m i c s  o r  

o t h e r  v e r y  l a r g e  c o r p o r a t e  e n t e r p r i s e s  i n  t h e  s t a t e  o f  A l a s k a  

w h o  h a v e  s e t  u p  a  r i s k  m a n a g e m e n t  p r o g r a m  t h a t  d o e s  n o t  i n v o l v e  

t h e  p u r c h a s e  o f  i n s u r a n c e .  T h e y  a r e  a l s o  h a v i n g  t h e  p r o b l e m  

b e c a u s e  t h e y  a l s o  m u s t  p a y  t h i s  m o n e y  a n d  w h i l e  t h e y  m a y  n o t  p a  

i t  a s  t h e  r e s t  o f  u s  d o ,  b y  p a y i n g  i t  i n  t h e  f o r m  o f  i n s u r a n c e  

p r e m i u m s  t o  b e  a d m i n i s t e r e d  b y  t h e  i n d u s t r y  a n d  p a i d  o u t  t h e  

o t h e r  e n d  o f  t h e  p i p e l i n e ,  t h e y  h a v e -  a  m o r e  d i r e c t  

r e l a t i o n s h i p .  T h e y  p a y  i t  d i r e c t l y  w i t h o u t  t h e  a d v a n t a g e  o r  

s p r e a d i n g  t h e  r i s k  o r  s p r e a d i n g  t h e  r i s k  o n l y  a m o n g  t h e i r  o w n  

e x p o s u r e  a n d  t h e y ' r e  h a v i n g  t h e  s a m e  p r o b l e m .  T h u s ,  I  s a y  t o  

y o u  t h a t  i t  m u s t  b e  s o m e t h i n g  m o r e  f u n d a m e n t a l  a n d  m o r e  

i n d i g e n o u s  t o  t h e  s y s t e m  t h a n  j u s t  t h e  f a c t  t h a t  i t ' s  i n s u r a n c e  

i n v o l v e d .  N o w ,  a l o t  h a s  b e e n  s a i d  r a i s i n g  q u e s t i o n s  a b o u t  t h e  

e c o n o m i c s  i n  t h e  i n s u r a n c e  b u s i n e s s  a n d  i n  f a c t  S a n d y  S a v i l l e  

p o i n t e d  o u t  t h a t  i t ' s  v e r y  h a r d  t o  k n o w  w h a t ' s  g o i n g  o n  i n  t h e  

i n s u r a n c e  b u s i n e s s  b e c a u s e  t h e  i n f o r m a t i o n  i s n ' t  t h e r e .  I  w a s  

v e r y ,  v e r y  d i s a p p o i n t e d  t o  h a v e  ? . l e g i s l a t o r  t e l l  me t h e  s a m e  

t h i n g ,  t h a t  t h e y ' r e  n o t  g e t t i n g  a c c e s s  t o  t h e  i n f o r m a t i o n .  I t ’ 

d i s a p p o i n t i n g  t o  me b e c a u s e  we m u s t  r e p o r t  t o  t h e  r e g u l a t o r y  

a g e n c i e s  i n  o n e  o f  t h e  m o s t  c o m p r e h e n s i v e  f i n a n c i a l  r e p o r t i n g  

d o c u m e n t s  t h a t  e x i s t s  f o r  a n y  i n d u s t r y  i n  t h i s  c o u n t r y ,  a l l  

f i n a n c i a l  d o c u m e n t  t h a t  w e  h a v e  t o  f i l e  r u n s  a n y w h e r e  f r o m  a  

m i n i m u m  o f  5 0  t o  s e v e r a l  h u n d r e d  p a g e s .  I t  d e t a i l s  o u r  

i n v e s t m e n t s ,  o u r  p u r c h a s e s ,  o u r  s a l e s  o f  i n v e s t m e n t s .  I t  

d e t a i l s  o u r  r e s e r v e s  b y  l i n e ,  i n c l u d i n g  e v e r y  s i n g l e  e x p e n s e
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i t e m .  T h i s  i s  b r o k e n  d o w n  b y  l i n e ,  b y  e x p e n s e  i t e m .  b y  s t a t e ,  

a n d  t n a t  d o c u m e n t  i s  a  p u b l i c  r e c o r d .  A n d  t h a t  d o c u m e n t  is 

f i l e d  . o t  s e v e r a l  h u n d r e d  f e e t  f r o m  t h e  l e g i s l a t u r e  i n  t h e  new  

s t a t e  o f f i c e  b u i l d i n g  a n d  i t  h a s  b e e n  f i l e d  e v e r y  y e a r  b y  e v e r y  

i n s u r a n c e  c o m p a n y  d o i n g  b u s i n e s s  i n  t h i s  s t a t e .  T h e s e  r e c o r d s  

a r e  t h e r e  a n d  t h e y ' r e  a v a i l a b l e ,  a n d  m o r e  t h a n  t h a t ,  t h e r e  a r e  

a g e n c i e s ,  t h a t  i s  t o  s a y  p r i v a t e  e n t e r p r i s e  c o m p a n i e s  t h a t  

e n g a g e  i n  t h e  b u s i n e s s  o f  k e y p u n c h i n g - t h a t  i n f o r m a t i o n  s o  t h a t  

i t  c a n  b e  r e p o r t e d  i n  s t a t i s t i c a l l y  u s e f u l  m e a n s  a n d  m a d e  

a v a i l a b l e  t o  a n y o n e  w h o  w i s h e s  t o  p u r c h a s e  i t .  T h e  i n f o r m a t i o n  

i s  t h e r e  a n d  i t  i s  p u b l i c ,  a n d  i t  k e e p s  t h e  r e q u i r e m e n t s  t o

p r o v i d e  d a t a  a r e  c o n t i n u a l l y  e x p a n d i n g ,  t h e r e  i s  n o  e x c u s e  f o r>
a n y o n e  s a y i n g  t h e y  d o  n o t  h a v e  t h e  d a t a .  N o w ,  t h i s  o r g a n i z a t i o n  

t o  w h i c h  I  r e f e r ,  t h a t  d o e s  t h i s  . k e y p u n c h i n g  a n d  h a s  t h i s  

i n f o r m a t i o n ,  A . M .  V e s t  C o m p a n y  l o c a t e d  b a c k  e a s t ,  p u b l i s h e s  

i n f o r m a t i o n  o n  i n d i v i d u a l  i n s u r a n c e  c o m p a n i e s  a n d  a g g r e g a t e s  t h e  

d a t a  b y  s t a t e  a n d  b y  l i n e  a n d  b y  a n y  o t h e r  m a t r i x  y o u  w i s h  t o  

s e e  i t  a n d  t h e n  t h e y  p u b l i s h  g r a p h s  a n d  i n f o r m a t i o n .  A s  a 

m a t t e r  o f  f a c t  i n  t h i s  T i m e  a r t i c l e  t h a t ' s  b e c o m i n g  k i n d  o f  

t a l k e d  a b o u t  t h i s  m o r n i n g ,  o n  p a g e  2 4  o f  T i m e  m a g a z i n e  i s  a 

g r a p h  n o t  v e r y  d i s s i m i l a r  f r o m  w h a t  I  w o u l d  l i k e  t o  s h o w  y o u  

t h i s  m o r n i n g .  N o w  u n f o r t u n a t e l y  i t ' s  n o t  v e r y  l a r g e  a n d  y o u ' r e  

n o t  a l l  g o i n g  t o  b e  a b l e  t o  s e e  i t ,  b u t  I  u n d e r s t a n d  t h a t  f o r  

t h e  t e l e v i s i o n  t h e  g r a p h i c s  w i l l  b e  d u b b e d  i n  a n d  y o u  w i l l  b e  

a b l e  t o  s e e  i t .  A n d  w h a t  I  w o u l d  l i k e  t o  s h o w  y o u  h e r e ,  t h e s e  

a r e  s t a t i s t i c s  t a k e n  f r o m  t h e  p e r i o d  1 9 6 7  t o  1 9 8 4  a c t u a l l y ,
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1  a f f e c t i n g  c a l e n d a r  y e a r  1 9 8 4  i s  t o  s h o w  y o u  s o m e  o f  t h e  k e y

2  a g g r e g a t e  n u m b e r s  f o r  t h e  i n s u r a n c e  i n d u s t r y  n a t i o n w i d e .  N o w

3  t h i s  l i n e  r i g h t  h e r e  t h a t ' s  b l a c k  o n  t h e  c h a r t  s h o w s  t h e  l e v e l

4  o f  l o s s  i n  a g g r e g a t e  g r o s s  d o l l a r s  b a c k  i n  1 9 6 7  a n d  y o u  c a n  s e e

5  t h a t  o v e r  t h e  p e r i o d  o f  n o t  q u i t e  2 0  y e a r s ,  1 9  y e a r s ,  t h i s  l i n e

6  c o n t i n u e s  t o  m a r c h  r i g h t  o n  u p .  T h a t ' s  t h e  l o s s  o n e ,  t h a t ' s  t h

7  a m o u n t  o f  m o n e y  t h a t  i s  p a i d  o r  i n c u r r e d  b y  t h e  i n s u r a n c e

8  i n d u s t r y  a n d  p a i d  o u t  u l t i m a t e l y  i n - l o s s e s .  T h i s  l i n e  i s  t h e

9  l i n e  t h a t  s h o w s  t h e  w r i t t e n  p r e m i u m  o v e r  t h e  s a m e  p e r i o d  o f

1 0  t i m e .  Y o u  w i l l  n o t i c e  t h a t  t h e  w r i t t e n  p r e m i u m  l i n e  i s  a b o v e

1 1  h i g h e r  t h a n  t h e  l o s s  l i n e .  A n d  i f  y o u  h a v e  a n  a p p r e c i a t i o n  f o r

1 2  s i m p l e  e c o n o m i c s  y o u ' l l  r e c o g n i z e  t h a t  t h ? c ' s  t h e  w a y  i t  s h o u l d

1 3  b e .  I t  h a s  t o  b e  a b o v e  t h e  l o s s  l i n e  t o  c o v e r  t h e  p r o f i t  i n  t h

1 4  i n s u r a n c e  i n d u s t r y  a n d  t h e  c o s t s  o f  o p e r a t i n g  t h e  i n s u r a n c e

1 5  c o m p a n y  m e c h a n i s m s ,  a n d  y o u  w i l l  f i n d  t h a t  o v e r  a  p e r i o d  o f  t i n -

1 6  i t  c o n t a i n s  t o  m a r c h  u p  t r a c i n g  t h e  l o s s  l i n e .  B u t  t h e r e  w a s

1 7  s o m e  a b e r r a t i o n s ,  i t  d o e s  d i p  d o w n  a n d  i t  d o e s  g o  u p ,  c y c l i n g ,

1 8  a n d  a s  a m a t t e r  o f  f a c t  t h i s  p e r i o d  r i g h t 1 h e r e  i s  r a t h e r

1 9  i n t e r e s t i n g  t o  me i t ' s  t h e  1 9 7 5  p e r i o d .  Y o u  r e m e m b e r  t h a t ' s

2 0  w h e n  w e  h a d  t h e  l a s t  c r i s i s  w h e n  t h e  t h i n g  s t a r t e d  d o w n  a n d  t h e

2 1  a l l  o f  a  s u d d - n  i t  s t a r t e d  b a c k  u p  a g a i n  a n d  i t  w e n t  u p  u n t i l

2 2  1 9 8 1 ,  1 9 8 2  o n e  o f  t h e  h i g h e s t  l e v e l s  i n  t h e  h i s t o r y  o f  t h e

2 3  i n s u r a n c e  b u s i n e s s .  S t i l l  a b o v e  t h e  l o s s  l i n e  b u t  n o t  b y  a n y

2 4  g r e a t e r  m a r g i n ,  i n  f a c t  b y  a  l e s s o r  m a r g i n  t h a n  i t  w a s  i n

2 5  e a r l i e r  p e r i o d s .  A n d  t h e n  t h e  l i n e  s t a r t e d  b a c k  d o w n  a g a i n ,

2 6  p r o b a b l y  n o t  u n r e a s o n a b l e  t o  e x p e c t  h e r e  we  a r e  a t  t h e  t e n  y e a r
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c y c l e .  I t ' s  t i m e  f o r  u s  t o  g o  o u t  a n d  c o m p e t e  a n d  f o r  t h e

i n s u r a n c e  i n d u s t r y ,  t o  s h o o t  i t ' s  e c o n o m i c  f o o t  o f f  a g a i n ,  o n l y

t h i s  t i m e ,  t h e y  n o t  o n l y  s h o t  o f f  t h e i r  f o o t ,  t h e y  s h o t  i t  o f f

a t  t h e  k n e e .  B e c a u s e  n o w  f o r  t h e  f i r s t  t i m e ,  t h e  w r i t t e n

p r e m i u m s  t h a t  a r e  c o l l e c t e d  i n  g r o s s  a r e  l e s s  t h a n  t h e  l o s s e s

t h a t  a r e  b e i n g  i n c u r r e d  i n  g r o s s  a n d  t h e  l i n e  c o m e s  d o w n  b e l o w

t h e  l o s s e s ,  t h e  p r e m i u m  l i n e  c o m e s  d o w n  b e l o w  t h e  l o s s  l i n e

u n t i l  h e r e  i n  1 9 8 3  i t  i s  a t  t h e  l o w e s t - p o i n t  b e l o w  t h e  l o s t  l i n e

t h a t  i t  h a s  e v e r  b e e n .  N o w  w h y  i s  t h a t ?  W e l l  we  h a v e  h e a r d

s o m e  c o m m e n t  a b o u t  w h y  t h a t  m i g h t  b e  a n d  we h e a r  a b o u t  b a d

i n v e s t m e n t s  a n d  we h e a r  a b o u t  p r e d a t o r y  p r i c i n g  a n d  we h e a r

a b o u t  e x c e s s i v e  c o m p e t i t i o n  a n d  e  h e a r  a b o u t  a  v a r i e t y  o f»
t h i n g s ,  a n d  I  am h e r e  t o  t e l l  y o u  t h a t  m a n y  o f  t h e  c h a r g e s  t h a t  

h a v e  b e e n  m a d e  a b o u t  t h e  c o n d u c t  o f  t h e  i n s u r a n c e  i n d u s t r y  t h a t  

l e d  t o  t h e  p r i c i n g  t h a t  s h o w s  t h i s  p h e n o m e n o n  t h a t  I  j u s t  

d e s c r i b e d  t o  y o u  a r e  i n  f a c t  a b s o l u t e l y  t r u e .  T h e r e  i s  o n e  

t h i n g  t h a t  h a s  b e e n  s a i d  a b o u t  t h e  i n s u r a n c e  i n d u s t r y  t h a t  i s  

n o t  t r u e ,  a n d  I  w a n t  t o  c l a r i f y  t h a t .  Y o u  w i l l  r e c a l l  i n  t h e  

p e r i o d  a b o u t  1 9 8 1 , 1 9 8 2  w h e n  t h e  p r e m i u m s  w e r e  a t  t h e i r  z e n i t h ,  

w a s  a l s o  t h e  t i m e  t h a t  i n t e r e s t  r a t e s  i n  t h i s  c o u n t r y  b e g a n  t o  

g r o w  a t  u n p r e c e d e n t e d  l e v e l s ,  w h e n  y o u  t a l k e d  a b o u t  s a v i n g s  

a c c o u n t s  b e i n g  g e n e r o u s l y  a w a r d e d  a t  4  1 / 2 % a n d  t h e n  w i t h i t j  a 

p e r i o d  o f  a b o u t  a  y e a r  t h e  p r i m e  r a t e  a n d  i n t e r e s t  r a t e s  w e r e  u p  

a t  1 5 , 1 6  a n d  1 7 %,, y o u  h a v e  a n  e n o r m o u s  i n c e n t i v e  t o  d r a w  i n  a  

l o t  o f  m o n e y  t o  i n v e s t ,  t h e  i n v e s t m e n t  y i e l d s  a r e  j u s t  

f a n t a s t i c .  S o  w h a t  d i d  t h e  i n s u r a n c e  i n d u s t r y  d o ,  w h i c h  L e n d s



1 t o  i n v e s t  in l o n g  t e r m  h i g h  y i e l d i n g  i n c o m e  i n v e s t m e n t s .  I t

2  s a i d  we c a n  a f f o r d  t o  c h a r g e  j u s t  a  l i t t l e  b i t  l e s s  t h a n  we

3  m i g h t  o r d i n a r i l y  h a v e  t o  i n  o r d e r  t o  a t t r a c t  i n  m o n e y  b e c a u s e  if

4  w e  a t t r a c t  i n  t h i s  m o n e y  we  c a n  i n v e s t  i t  i n  1 5  t o  1 7 % a n d  m a k e

5  u p  t h e  d i f f e r e n c e  w i t h  i n v e s t m e n t s  a n d  i n c r e a s e  o u r  o v e r a l l

6  i n c o m e  b y  s o  d o i n g .  W e l l  C o m p a n y  B s a i d  t h e  s a m e  t h i n g  o n l y  h e

7  w e n t  j u s t  a  l i t t l e  l o w e r  t h a n  C o m p a n y  A a n d  C o m p a n y  C  w e n t  a

8  l i t t l e  l o w e r  t h a t  a n d  we s p i r a l e d  o u r s e l v e s  i n t o  c h a r g i n g  l e s s

9  f o r  t h e  p r o d u c t  t h a t  we w e r e  ( i n d i s c e r n i b l e )  t o  i n  o r d e r  t o

1 0  c a p t u r e  t h e  m o n e y  t o  i n v e s t .  We c a l l e d  t h i s  c a s h  f l o w

1 1  u n d e r w r i t i n g .  E v e n  ( h o u g h  i t :  w a s  a  d u m b  t h i n g  t o  d o ,  w e  g a v e  i t

1 2  a  n a m e  t o  g l o r i f y  i t .  S o  o u t  o f  t h i s  i n c e n t i v e  t o  ma k e ,  m o n e y ,

1 3  t o  d r a w  i n  m o n e y  t o  i n v e s t ,  we  d i d  e n g a g e  i n  w h a t  w o u l d  a p p e a r

1 4  t o  a n y  o u t s i d e r  a s  p r e d a t o r y  p r i c i n g .  N o w ,  h a s  t h a t  h u r t  t h e

1 5  p u b l i c ?  L e t  me s h o w  y o u  a n o t h e r  c h a r t ,  a n d  w e r e  t h e  i n v e s t m e n t s

1 6  b a d  i n v e s t m e n t s ?  T h i s  c h a r t  w h i c h  a l s o  t r a c k s  t h e  s a m e  p e r i o d

1 7  1 9 6 7  t o  1 9 8 5  s h o w s  t h i s  i s  0  a n d  t h i s  i s  b i l l i o n s  o f  d o l l a r s  o f

1 8  p r o f i t  a n d  t h i s  i s  b i l l i o n s  o f  d o l l a r s  o f ' l o s s  a n d  y o u  w i l l  f - i n c

1 9  t h a t  o n  a n  u n d e r w r i t i n g  b a s i s ,  p r e m i u m s  l e s s  l o s s e s  a n d  l e s s  t h e

2 0  e x p e n s e s  o f  o p e r a t i n g  h a v e  a l w a y s  h o v e r e d  a r o u n d  0 ,  d i p p e d  b e l o v

2 1  z e r o ,  v e r y  s e l d o m  e v e r  g o  a b o v e  z e r o ,  b u t  w h a t  y o u  d o  h a v e  i s

2 2  t h i s  i n v e s t m e n t  i n c o m e  l i n e  t h a t  p l o d s  a l o n o  h e r e  i n  r a t h e r

2 3  n o r m a l  e x p e c t a n c i e s  u n t i l  y o u  g e t  o u t  t o  a )  o u t  1 9 8 0  a n d  1 9 8 1  t h t

2 4  i n v e s t m e n t  c u r v e  j u m p s  w a y  u p  f o r  t h e  p h e n o m e n o n  t h a t  I  t a l k e d

2 5  a b o u t .  W h a t  d i d  i t  d o  t o  t h a t  i n c o m e ?  W f 1 1  t h a t  i n c o m e  p l o d s

2 6  a l o n g  h e r e  a s  t h e  s u m  o f  t h e  u n d e r w r i t i n g  r e s u l t  a n d  t h e

1'
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1 i n v e s t m e n t  r e s u l t  a n d  s o  y o u ' r e  a l w a y s  m a k i n g  m o n e y .  Y o u ' r e

2  a l w a y s  e n o u g h  a b o v e  t h e  z e r o  o r  t h e  b r e a k  e v e n  p o i n t  t o  m a k e  a

3  r e a s o n a b l e  r e t u r n .  I n  f a c t  u p  h e r e  i t  w e n t  u p  r a t h e r  n i c e l y ,

4  b u t  w h a t  h a p p e n s  h e r e  i s  t h a t  t h e  l o s s e s  s o  v a s t l y  e x c e e d e d  t h e

5  p r e m i u m ,  t h e  l o s s e s  w e r e  s o  h i g h  t h a t  t h e  u n d e r w r i t i n g  r e s u l t

6  p l u m m e t e d  t o  t h e  p o i n t  t h a t  e v e n  w i t h  t h e  i n c r e a s e d  i n v e s t m e n t

7  i n c o m e ,  t h i s  l i n e  f o r  t h e  f i r s t  t i m e  i n  t h e  h i s t o r y  o f  t h e

8  i n s u r a n c e  b u s i n e s s  w e n t  b e l o w  t h e  b r e a l ?  e v e n  p o i n t .  A n d  s o  w h a t

9  y o u  h a v e  i s ,  t h e  p u b l i c  h a s  b e e n  b e n e f i t e d  b y  t h i s  p r i c i n g

1 0  p h e n o m e n o n  b e c a u s e  t h e  p r i c e s  h a v e  g o n e  d o w n ,  b u t  t h e  r e s u l t  i s

1 1  i t  w a s  a t  t h e  e x p e n s e  o f  t h e  i n s u r a n c e  b u s i n e s s  t o  t h e  e x t e n t  i n

1 2  1 9 8 4  o f  6 . 6  b i l l i o n  d o l l a r  l o s s ,  6 . 6  b i l l i o n  d o l l a r  i n v a s i o n  o r

1 3  r e d u c t i o n  i n  t h e  i n d u s t r y ' s  n e t  w o r t h ,  w h i c h  i n  e f f e c t ,  y o u ' d

1 4  h a v e  t o  s a y  w a s  p a i d  t o  t h e  p u b l i c  i n  t h e  f o r m  o f  m a r k e d l y

1 5  r e d u c e d  p r i c e s .  A n d  s o  w h a t  y o u  f i n d  n o w  i s  t h e  i n e v i t a b l e

1 6  r e s p o n s e  a n d  t h a t  i s  t h e  p r e m i u m  l i n e  i s  g o i n g  t o  h a v e  t o  g o

1 7  b a c k  u p  a n d  g e t  a g a i n  a b o v e  t h e  l o s s  l i n e ,  a n d  t h a t ’ s  w h a t ' s

1 8  t a k i n g  p l a c e  t o d a y .  N o w ,  we c a n  f o c u s  o n  t h e  i n v e s t m e n t  i s s u e s ,

1 9  we c o u l d  f o c u s  o n  t h e  p r e d a t o r y  p r i c i n g  i s s u e ,  we  c a n  f o c u s  o n

2 0  t h e  l a c k  o f  i n f o r m a t i o n  i s s u e ,  we c a n  f o c u s  o n  a n y  i s s u e

2 1  a f f e c t i n g  t h e  i n s u r a n c e  i n d u s t r y ' s  o p e r a t i o n s  t h a t  y o u  w i s h  t o

2 2  l o o k  a t ,  i n c l u d i n g  w h e t h e r  we a r e  o p e r a t i n g  e f f e c t i v e l y  a n d

2 3  e f f i c i e n t l y .  A n d  i f  a n y o n e  o f  y o u  w o u l d  l i k e  t o  c o m e  i n  a n d

2 4  s h o w  me h o w  I  c o u l d  r e d u c e  t h e  p h o n e  b i l l  u r  t h e  s a l a r i e s  I  p a y

2 5  o r  t h e  r e n t  I  p a y  o r  a n y t h i n g ,  y o u  a r e  m o r e  t h a n  w e l c o m e  t o  s h o w

2 6  me h o w  I  c a n  i m p r o v e  o n  t h a t  p o r t i o n  o f  t h e  p r e m i u m  d o l l a r  I  p a y
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i n  o p e r a t i n g  e x p e n s e s  t o  m a k e  t h e  s y s t e m  g o ,  a n d  I  w o u l d  c o m m e r  

t o  y o u  a s  m e m b e r s  o f  t h e  B a r  a n d  a s  t h e  l e a d e r s  o f  t h e  3 a r  my 

b i g g e s t  s i n g l e  e x p e n s e  i s  w h a t  I  p a y  my d e f e n s e  l a w y e r s .  I f  

y o u ' v e  g o t  a  w a y  t o  a d d r e s s  t h a t ,  h e l p  me o u t ,  b u t  I  w o u l d  

s u g g e s t  t o  y o u  t h a t  t h e  a r e a  t h a t  d e s e r v e s  y o u r  m o s t  p r o m i n e n t  

c o n c e r n ,  n o  m a t t e r  w h a t  y o u  m a y  s a y  a b o u t  t h e  i n s u r a n c e  i n d u s t r  

a n d  h o w  w e l l  o r  h o w  b a d l y  i t  o p e r a t e s ,  i s  y o u  h a v e  t o  a t  s o m e  

p o i n t  f o c u s  o n  t h e  l o s s  l i n e ,  b e c a u s e  t h a t  i s  t h e  r e a l  o u t f l o w  

o f  d o l l a r s  t h r o u g h  t h e  p i p e l i n e  a n d  t h a t  i s  t h a t  t o  w h i c h  I  w i s  

t o  a d d r e s s  my c o m m e n t s  a t  t h i s  p o i n t .  A n d  I  w o u l d  l i k e  t o  p o i n  

o u t  t o  y o u  t h a t  f o r  t h e  r e a s o n s  I ' v e  p o i n t e d  o u t ,  w h a t e v e r  i s  

d o n e  b y  t h e  m a k e r s  o f  p u b l i c  p o l i c y ,  w h e t h e r  i t ' s  t h e  c p u r t s  o r  

t h e  l e g i s l a t u r e ,  t h a t  a f f e c t s  t h e  l o s s  l i n e  w i l l  d e f i n i t e l y ,  

t h a t  i s  t o  s a y  t h a t  c h a n g e s  t h e  d e f i n i t i o n  o f  l i a b i l i t y ,  t h a t  

s a y s  we  a r e  t o  p a y  l e s s  t o  h i m  t h a n  we h a v e  i n  t h e  p a s t  w i l l  

d e f i n i t e l y  a f f e c t  t h e  l o s s  l i n e .  N o w  i t  h a s  b e e n  s a i d ,  a n d  I
I '

t h i n k  t r u l y ,  t h a t  we c a n n o t  p r e d i c t  t h e  e f f e c t  o n  t h e  p r e m i u m  

l i n e ,  a n d  t h e  r e a s o n  f o r  t h a t  i s  n o t  b e c a u s e  we c a n ' t  p r e d i c t  

t h e  i m p a c t  o n  l o s s e s .  We c a n  a l m o s t  g i v e  y o u  a d o l l a r  f o r  

d o l l a r  m e a s u r e m e n t  o n  t h e  i m p a c t  c n  l o s s e s  b y  c h a n g i n g  c e r t a i n  

p r o v i s i o n s  o f  t h e  t o r t  l a w .  B u t  y o u  c a n  s e e  t h a t  t h e r e  a r e  s o  

m a n y  o t h e r  e c o n o m i c  i m p a c t s  o f  w h a t  p r e m i u m s  a r e  t h a t  i t  i s  v e r  

d i f f i c u l t  t o  p e r d i c t  w i t h  c e r t a i n t y ,  o r  w i t h  h o n e s t y  w h a t  m i g h t  

h a p p e n .  F o r  e x a m p l e ,  i t  h a s  b e e n  s a i d ,  q u o t i n g  R o b e r t  H u n t e r ,  

t h a t  i f  y o u  d i d  n o t h i n g ,  t h e  r a t e s  a r e  l i k e l y  t o  g o  d o w n  

a n y w a y .  H e  m a y  o r  m a y  n o t  b e  r i g h t  d e p e n d i n g  o n  e c o n o m i c  a n d
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1 c o m p e t i t i v e  f o r c e s ,  a n d  h o w  m u c h  n e w  c a p i t a l  c o m e s  i n t o  t h e

2  i n s u r a n c e  i n d u s t r y .  I  c a n  t a k e  a d v a n t a g e  o f  t h a t  a n d  s a y  i f  y o u

3  a d o p t  t h e  t o r t  l a w ,  r a t e s  a r e  g o i n g  t o  g o  d o w n  r a t h e r

4  i m m e d i a t e l y .  A n d  i f  y o u  a d o p t  t h e  c h a n g e s  i n  t h e  t o r t  l a w  a n d

5  t h e  r a t e s  g o  d o w n  I  c a n  s a y ,  s e e  I  t o l d  y o u  s o .  A n d  H u n t e r  w i l l

6  s a y  i t  w o u l d  h a v e  h a p p e n e d  a n y w a y .  A n d  t h a t ' s  b e c a u s e  t h i s

7  p r e m i u m  l i n e  g o e s  u p  a n d  d o w n  f o r  a w h o l e  v a r i e t y  o f  r e a s o n s .

8  B u t  y o u  c a n  r e l y  o n  t h e  f a c t  t h a t  i f  y o u  d e v e l o p  a  p u b l i c  p o l i c y

9  t h a t  s a y s ,  w e ' r e  g o i n g  t o  p a y  X  n u m b e r  o f  d o l l a r s  t o  t h e s e

1 0  p e o p l e  a n d  n o  m o r e ,  a n d  t h e  X  i s  l e s s  t h a n  w h a t  w e ' r e  p a y i n g

1 1  n o w ,  t h e  l o s s  l i n e  i s  g o i n g  t o  g o  d o w n .  A n d  i f  y o u  b e l i e v e  t h a t

1 2  t h i s  i n d u s t r y  h a s  s o  m a n y  p l a y e r s  i n  i t ,  a n d  t h a t  i t  i s  s o

1 3  v i g o r o u s l y  c o m p e t i t i v e ,  t h a t  t h i s  k i n d  o f  p h e n o m e n o n  c a n  h a p p e n ,

1 4  t h e n  y o u ' v e  g o t  t o  b e l i e v e  t h a t  b y  l o w e r i n g  t h e  l o s s  l i n e

1 5  c o m p e t i t i o n  w i l l  t a k e  c a r e  o f  d r i v i n g  t h e  p r e m i u m  l i n e  t o  f o l l o w

1 6  i t .  S o  w h a t  i s  o u r  p o s i t i o n  o n  t o r t  r e f o r m ?  I  h a v e  n o  p o s i t i o n

1 7  o n  t o r t  r e f o r m .  I  c a n n o t  t e l l  y o u  t h a t  I  f a v o r  i t  o r  t h a t  I

1 8  d i s f a v o r  i t .  I  c a n  o n l y  t e l l  y o u  t h a t  I  s i t  a n d  w a t c h  i t  o n  a

1 9  d a y  t o  d a y  b a s i s  a s  t h e  n u m b e r s  f l o a t  a c r o s s  my d e s k  a n d  I  t r y

2 0  t o  r e m a i n  c o g n i s a n t  o f  w h a t ' s  g o i n g  o n  i n  o u r  c l a i m  f i l e s .  A n d

2 1  a l l  I  c a n  d o  t o  y o u  i s  h u m b l y  t e l l  y o u  t h e  i m p a c t  o n  t h e  c o s t s

2 2  o n  t h e  c u r r e n t  a t t i t u d e  b y  o u r  j u d i c i a l  s y s t e m  t o w a r d s

2 3  r e p a r a t i o n s  o f  i n j u r e d  p e o p l e  a n d  s h a r e  w i t h  y o u  w h a t  I  o b s e r v e

2 4  a s  w h a t ' s  g o i n g  o n  a n c  t h e n  t h o s e  w h o  a r e  r e s p o n s i b l e  f o r  t h e

2 5  m a k i n g  o f  p u b l i c  p o l i c y  c a n  d e c i d e  w h e t h e r  t h e y  l i k e  o r  w h e t h e r

2 6  t h e y  d o n ' t  l i k e  i t ,  w h e t h e r  c o m m e r c e  i s  b e i n g  b u r d e n e d  b y  t h e
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1 c o s t  o f  t h i s  r e p a r a t i o n  s y s t e m  o r  w h e t h e r  m a y b e  t h e  c o s t s  h a v e *

1

2  g o t t e n  o u t  o f  h a n d  a n d  we h a v e  t o  d o  a n  e c o n o m i c  a n d  p u b l i c

3  p o l i c y  b a l a n c i n g  b e t w e e n  t h e  c o s t  t o  t h e  p u b l i c  a n d  t h e  r i g h t s

4  o f  t h e s e  i n d i v i d u a l s .  L e t  me t e l l  y o u  s o m e  o f  t h e  a r e a s  t h a t  I

5  t h i n k  I  s e e  f r o m  my p e r s p e c t i v e  a s  t h e  t o u c h  p o i n t s  o f  g r e a t

6  c o n c e r n .  O n e  i s  e x c e s s i v e  l i t i g a t i o n .  We l i t i g a t e  t o o  m u c h .

7  H o w  I ' m  g o ^ n g  t o  c i t e  a s  a n  e x a m p l e  o f  t h i s  a n d  o b v i o u s l y  a s  I

8  b e l i e v e  S a n d y  p o i n t e d  o u t  we a l l  r e a c h  f o r  t h e  m o s t  e x o r b i t a n t

9  e x a m p l e  t o  m a k e  o u r  c a s e  a n d  I  g u e s s  t h a t ' s  l o g i c a l .

1 0  U n f o r t u n a t e l y  t h i s  e x a m p l e  t h a t  I ' m  a b o u t  t o  g i v e  y o u  i s  u n u s u a l

1 1  b u t  i t  i s  n o t  u n i q u e ,  a n d  i t ' s  r a t h e r  c u r r e n t ,  s o  p l e a s e  e x c u s e

1 2  me i f  I  d o n ’ t  m a k e  i t  o v e r l y  s p e c i f i c ,  b u t  we w e r e  i n v o l v e d  i n  a

1 3  s i t u a t i o n  i n v o l v i n g  a  p e r s o n  w h o  s l i p p e d  a n d  f e l l  c o m i n g  o u t  o f

1 4  a  c a m p  o n  t h e  S l o p e  a n d  h u r t  h i m s e l f .  H e  w a s  e m p l o y e d  b y

1 5  C o m p a n y  A  t h a t  w a s  i n s u r e d  b y  a n o t h e r  i n s u r a n c e  c o m p a n y  t h a t

1 6  p a i d  t h e  w o r k e r s  c o m p ,  t h e n  t h i s  c l a i m a n t  t u r n e d  a r o u n d  a n d  s u e d

1 7  o t h e r s  f o r  a  v a r i e t y  o f  c a u s e s  o f  a c t i o n  h a v i n g  t o  d o  w i t h - .

1 8  m a i n t e n a n c e  o f  t h e  c a m p  a n d  t h e  c o n s t r u c t i o n  o f  t h e  d e s i g n  a n d  a

1 9  w h o l e  l o t  o f  o t h e r  t h e o r i e s ,  a n d  s u e d  o u r  i n s u r e d  a n d  we

2 0  d e f e n d e d .  N o w  t h e r e  w a s  s o m e  c o m p l i c a t i o n s  i n  t h e  l i t i g a t i o n ,

2 1  i t ' s  u n i m p o r t a n t  t o  g e t  i n t o  t h e  l i t i g a t i o n ,  t h e  c o m p l i c a t i o n s

2 2  o f  i t  f o r  p u r p o s e s  o f  t h i s  d i s c u s s i o n ,  b u t  t h e  f a c t  o f  t h e

2 3  m a t t e r  i s  t h a t  a  r a t h e r  u n u s u a l  j u d g m e n t ,  w e ' r e  n o t  s u r e  w h e t h e r

2 4  we w o n  i t  o r  l o s t  i t  w a s  h a n d e d  d o w n ,  i t  w a s  a  l i t t l e  o f  b o t h  I

2 5  g u e s s  a n d  t h a t  w a s  t h a t .  A n d  b e c a u s e  o f  t h e  u n u s u a l  n a t u r e  o f

2 6  t h e  j u d g m e n t ,  we c o m m e n c e d  a n  a p p e a l .  T h e  a t t o r n e y  r e p r e s e n t i n g
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1 7

1 8

1 9

2 0

2 1

2 2

2 3

2 4

2 5

2 6

t h e  p e r s o n  w h o  w a s  i n j u r e d ,  o n  b e h a l f  o f  h i s  c l i e n t  f i l e d  a 

d i r e c t  a c t i o n  a g a i n s t  o u r  i n s u r a n c e  c o m p a n y  a l l e g i n g  t h i n g s  t h a t  

m i g h t  b e  r e g a r d e d  a s  b a d  f a i t h  a n d  f r a u d .  T h a t  g o t  o u r  

a t t e n t i o n ,  a n d  m a y b e  a s  a r e s u l t  o f  t h a t  a n d  m a y b e  f o r  o t h e r  

r e a s o n s ,  i t  w a s  r e a s o n a b l e  t o  s e t t l e  t h a t  l i t i g a t i o n  a n d  i t  w a s  

s e t t l e d .  N o w  y o u ' v e  g o t  t o  r e a l i z e  t h a t  t h e  c l a i m a n t  h e r e  h a s  

b e e n  p a i d  h i s  w o r k e r s  c o m p  a n d  n o w  h e ' s  b e e n  p a i d  w h a t e v e r  h e  

w a s  e n t i t l e d  t o  o u t  o f  t h e  s e t t l e m e n t , - a n d  h e ' s  l e f t  t h e  S t a t e ,  

s o  t h a t  o u g h t  t o  b e  t h e  e n d  o f  i t .  E x c e p t  t h a c  n o w  t h e  

i n s u r a n c e  c o m p a n y  w h o  h a d  p a i d  t h e  w o r k e r s  c o m p  is  s u i n g  t h e  

l a w y e r  f o r  b r e a c h  o f  c o n t r a c t  f o r  n o t  p a y i n g  o v e r  t h e  w o r k e r s  

c o m p  l i e n  t h a t  s h o u l d  h a v e  b e e n  p a i d  a n d  w e  a r e  g o i n g  t o  l^ave t o
i

s t e p  i n  a n d  i n d e m n i f y  t h a t  a t t o r n e y  a n d  w e  a r e  g o i n g  t o  h d v e  t o  

b r i n g  a n  a c t i o n  a g a i n s t  t h a t  i n s u r a n c e  c o m p a n y  w h o  w a s  

r e p r e s e n t i n g  t h e  i n j u r e d  p e r s o n s  e m p l o y e r  f o r  f a i l u r e  t o  h o n o r  

a n  i n d e m n i t y  c o n t r a c t  i n  t h e  s u b c o n t r a c t  b e t w e e n  o u r  in. j r e d  a n d  

t h e  o t h e r  c o m p a n y ' s  i n s u r e d .  S o  w h a t  d o  w e  h a v e ,  w e  h a v e  o n e  

l a r g e  c o m p l i c a t e d  w o r k e r s  c o m p e n s a t i o n  p r o c e e d i n g  b e f o r e  t h e  

W o r k e r s  C o m p  B o a r d ,  a n d  f o u r  s e p a r a t e  l a w s u i t s ,  a t t e n t i o n ,  i n  

o r d e r  t o  g e t  a n  a m o u n t  o f  m o n e y  t o  a  p e r s o n  w h o ' s  a l r e a d y  l e f t  

t h e  S t a t e  a n d  c o u l d n ' t  c a r e  l e s s  w h a t  n a p p e n s  a m o n g  a l l  t h e s e  

i n s u r a n c e  c o m p a n i e s .  N o w  w h a t  k i n d  o f  a b i z z a r e  l e g a l  s y s t e m  

h a v e  w e  b u i l t  t h a t  f o s t e r s  t h a t  k i n d  o f  l i t i g a t i o n  t h a t  

a c c o m p l i s h e s  a b s o l u t e l y  n o t h i n g  i n  g e t t i n g  t h e  m o n e y  t o  t h e  

i n j u r e d  p e r s o n .  W h a t  a b o u t  t h e  s i z e  o f  t h e  a w a r d ?  T h e  s i z e  o f  

t h e  a w a r d  i s  i m p o r t a n t ,  a p o i n t  h a s  b e e n  m a d e  h e r e ,  a n d  I t h i n k
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i t ' s  q u i t e  c o c r e c t ,  t h a t  t h e  v a s t  m a j o r i t y  o £  t h e  n u m b e r  o f
I

c a s e s  t h a t  we  d e a l  w i t h  i n  t h e  i n s u r a n c e  s e t t i n g  a r e  s m a l l

c a s e s .  We d o n ' t  h a v e  l a r g e  n u m b e r s ,  t h a n k  g o o d n e s s ,  o f  s i x

m i l l i o n  d o l l a r  v e r d i c t s ,  o r  t h r e e  m i l l i o n  d o l l a r s  p o t e n t i a l

e x p o s u r e .  T h e  p r o b l e m  i s n ' t  w i t h  t h o s e  c a s e s ,  a n d  t h o s e  t h a t

s a y  t h e  i n s u r a n c e  i n d u s t r y  c a n ' t  a f f o r d  t c  p a y  a s i x  m i l l i o n

d o l l a r  j u d g m e n t  a r e  n u t s ,  b e c a u s e  we  j u s t  g o t  t h r o u g h  p a y i n g

a b o u t  6 0 0  m i l l i o n  f o r  a  b l o w n  u p  s a t e l l i t e .  We c a n  a f f o r d  t h e

j u d g m e n t s  i f  we  k n o w  a b o u t  t h e m  a n d  c a n  c o l l e c t  t h e  p r e m i u m s  f o r

t h e m ,  t h e  p i p e l i n e  i s  b i g  e n o u g h  a n d  f l e x i b l e  e n o u g h  t o

a c c o m m o d a t e  t h a t .  W h y  t h e n  d o e s  t h e  b i g  j u d g m e n t  p r e s e n t  a

p r o b l e m ,  w e l l  i t  p r e s e n t s  a  p r o b l e m  b e c a u s e  i t  s e t s  t h e  ,
(

p r e c e d e n t ,  i t  s e t s  t h e  g u i d e l i n e s  b y  w h i c h  t h e  9 8 % o f  t h e  n u m b e r  

o f  c a s e s  i n  t h a t  r e a l m  t h a t  E r i c  t a l k e d  a b o u t  o f  t h e  $ 5 0 , 0 0 0  o r  

$ 1 0 0 , 0 0 0  a n d  l e s s  a r e  s e t t l e d .  A n d  s o  i f  we b e g i n  t o  s e e  t h a t  

t h e  t e n o r  o f  t h e  c o u r t  i s  t o  e x p a n d  t h e o r i e s  o f  l i a b i l i t y  a n d  i f  

t h e  e x t e n t  o f  t h e  j u r y  i s  t c  m a k e  a w a r d s ,  we d o n ' t  g o  d o w n ,  t o  

t h e  j u r y  t o  s a y  b u t  d o n ' t  d o  i t  i n  t h i s  c a s e .  We s t a y  a w a y  f r o r  

t h e  j u r y ,  we  s t a y  a w a y  f r o m  t h e  c o u r t s .  W h a t  k i n d  o f  a  j u d i c i a l  

s y s t e m  h a v e  we b u i l t  w h e n  t h o s e  p e o p l e  a r e  a f r a i d  t o  g o  t o  c o u r t  

f o r  a n  e q u i t a b l e  r e s u l t  a n d  t h e  a r e a s  t h a t  a r e  d r i v i n g  u p  t h e  

s i z e  o f  t h e  a w a r d s  a r e  o b v i o u s l y  t h e  s i z e  o f  t h e  d a m a g e s  w h i c h  

we  t h i n k  i s  n o t  a  u n r e a s o n a b l e  r e a s o n  t o  i n c r e a s e  t h e  s i z e  o f  

t h e  a v i - d s ,  b u t  w h a t  i s  h a p p e n i n g  i s  t h a t  we  s e e  n e w  t h e o r i e s  o f  

l a w  b e i n g  d e v e l o p e d  t o  e x p a n d  t h e  e n t i t l e m e n t s ,  t o  e x p a n d  t h e  

r e a s o n s  f o r  g i v i n g  a w a r d s ,  n e w  k i n d s  o f  d a m a g e s  t h a t  a r e  b e i n g
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d i s c u s s e d ,  i n c l u d i n g ,  p u n i t i v e  d a m a g e s .  A n d  w h i l e  it h a s  b e e n  

s a i d  t h a t  p u n i t i v e  d a m a g e s  i s  n o t  s o m e t h i n g  t h a t ' s  b e e n  a w a r d e d  

v e r y  o f t e n  i n  t h i s  s t a t e ,  i t  h a s  b e e n  a w a r d e d ,  a n d  i t ' s  b e e n  

a w a r d e d  i n  o t h e r  S t a t e s .  A n d  i t  b e c o m e s  a p r i m a r y  c o n c e r n  t o  

a n y o n e  w h o  h a s  t o  i n d e m n i f y  a g a i n s t  t h e s e  l o s s e s  a n d  c o n t r a r y  t o  

w h a t  h a s  b e e n  s a i d ,  o n e  w a y  o r  a n o t h e r  i t  f i n d s  i t s  w a y  b a c k  

i n t o  t h e  i n s u r a n c e  l o s s e s  b e c a u s e  i f  y o u  m a y  b e  a b l e  t o  a r g u e  

t h a t  p u n i t i v e  d a m a g e s  a r e n ' t  c o v e r e d  i n  t h e  p o l i c y ,  b u t  w h e n  

t h e y  p r e s e n t  t h i s  a r r a y  o f  d a m a g e s  t h e r e  a r e  c e r t a i n  t i m e s  y o u  

d o n ' t  w a n t  t o  g o  f i g h t  a n d  f i n d  o u t .  P r o b a b l y  t h e  m o s t ,  t h e  

t h i r d  t h i n g ,  a n d  p r o b a b l y  t h e  o n e  t h a t  i s  o f  m o s t  t r o u b l e  t o  u s  

i s  t h e  u n p r e d i c t a b i l i t y  o f  t h e  l a w .  M o w  I d o n ' t  w a n t  t o  i ^ n d u l y
t
i

a c c u s e  a n y o n e  o n  t h e  B o a r d  o f  G o v e r n o r s  w h e n  I s a y  t h a t  I l o o k  

a r o u n d  t h e  r o o m  a n d  I s e e  " n n t e m p o r a r i e s  a n d  w h y ,  b e c a u s e  I d o ,  

I s a y  u n d u l y  a c c u s e  y o u .  i w i l l  a s s u r e  y o u  a s  I s a y  t h a t ,  t h a t  

m y  g r a y  h a i r  i s  p r e m a t u r e ,  s o  I a m  n o t  u n d u l y  c h a r g i n g  y o u  w h e n  

I s a y  y o u  a r e  c o n t e m p o r a r i e s  o f  m i n e ,  a n d  w h e n  w e  w e n t  t o  l a w
~-c •

s c h o o l  w h e n  o n e  t h e  d o c t r i n e s  t h a t  w a s  a n u n i c a t e d  a n d  d r i l l e d  

i n t o  u s  a s  i m p o r t a n t  a n d  p a r t  o f  o u r  c o m m o n  l e g a l  s y s t e m  w a s  t h e  

d o c t r i n e  o f  s t a r e  d e c i s i s ,  a  t e r m  f o r g o t t e n  h e r e  I t h i n k  i n  t h e  

l a s t  s e v e r a l  y e a r s .  T h e  d o c t r i n e  o f  s t a r e  d e c i s i s  s a y s  t h a t  o u r  

c o m m o n  l a w  i s  b u i l t  o n  p r e c e d e n t ,  t h a t  w e  c a n  l o o k  a t  a s e t  o f  

f a c t s  a n d  i f  t h a t  s e t  o f  f a c t s  i s  s i m i l a r  t o  o u r  s e t  o f  f a c t s ,  

w e  c a n  l o o k  t o  t h e  r u l e  o f  l a w  i n  t h a t  c a s e  a n d  a s s u m e  w i t h  s o m e  

r e a s o n a b l e n e s s  \ h ^ t  ,i t  a p p l i e s  i n  o u r  c a s e .  B u t  w h a t  d o  w e  d o  

w h e n  w e  t h i n k  w e  u n d e r s t a n d  t h e  l a w  b y  l o o k i n g  ^ t  p r i o r  s i m i l a r
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1  f a c t  s i t u a t i o n s  a n d  t h e i r  l e g a l  o u t c o m e  a n d  f i n d  t h a t  t h e  c o u r t

2  d e c i d e s  t o  c h a n g e  t h e  r u l e s ?  C h a n g e  t h e  r u l e s  i n  a  c a s e

3  i n v o l v i n g  a  c l a i m  a r i s i n g  o u t  o f  a p o l i c y  s o l d  s e v e r a l  y e a r s ,

4  p r i c e d  o n  t h e  a s s u m p t i o n s  m a d e  s e v e r a l  y e a r s  a g o  a b o u t  t h e  s t a t

5  o f  t h e  l a w  a s  we k n e w  i t  t h e n .  I t  i s  t h i s  u n p r e d i c t a b i l i t y  t h e

6  h a s  p r o b a b l y  m o r e  t h a n  a n y t h i n g  e l s e ,  t h a t ' s  m a k i n g  i t  d i f f i c u l

7  t o  a c q u i r e  i n s u r a n c e  i n  c e r t a i n  l i v e s .  N o t  s o  m u c h  t h e  p r i c i n g

8  b u t  j u s t  i n s u r a n c e  c o m p a n i e s  c a n n o f l i v e  i n  a n  u n p r e d i c t a b l e

9  w o r l d ,  a n y m o r e  t h a n  y o u  o r  a n y o n e  e l s e  c a n ,  a n d  j u s t  a s  y o u  s e e

1 0  i  ' . s u r a n c e  t o  l e v e l  o u t  u n p r e d i c t a b l i l i t y  a n d  m a k e  i t

1 1  p r e d i c t a b l e ,  t h e  i n s u r a n c e  i n d u s t r y  l o o k s  f o r  a c e r t a i n  a m o u n t

1 2  o f  p r e d i c t a b i l i t y  a n d  f i n a l l y  t h e  f o u r t h ,  b a d  f a i t h .  I ‘ h e a r d  i
i
»

1 3  s a i d  t h a t  t h e  r e a s o n  t h e  i n s u r a n c e  i n d u s t r y  h a s  t r i e d  t o  d o  a w a

1 4  w i t h  p u n i t i v e  d a m a g e s  i n  i t s  t o r t  r e f o r m  h a s  t o  d o  w i t h  b a d

1 5  f a i t h .  T h a t ' s  n o n s e n s e ,  a n d  t h e  r e a s o n  I  s a y  i t ' s  n o n s e n s e  i s

1 6  b e c a u s e  t h e  s t a t u t e s  t h a t  a r e  b e i n g  p r o p o s e d  h a v e  t o  d c  w i t h

1 7  p u n i t i v e  d a m a g e s  a g a i n s t  t h e  p e r s o n  c h a r g e d  w i t h  n e g l i g e n c e

1 8  l e a d i n g  t o  t h e  i n j u r i e s  o f  t h e  i n j u r e d  p a r t y  a n d  h a v e  n o t h i n g  t

1 9  d o  w i t h  t h e  p u n i t i v e  d a m a g e s  s o  f a r  a s  I ' v e  b e e n  a b l e  t o  s e e

2 0  a f f e c t i n g  t h e  i n s u r a n c e  i n d u s t r y  i n  a c o m p l e t e l y  s e p a r a t e  a n d

2 1  d i f f e r e n t  c a u s e  o f  a c t i o n ,  h a v i n g  n o t h i n g  t o  d o  w i t h  t h e

2 2  i n j u r i e s  o f  t h e  i n j u r e d  p e r s o n .  S o  w h e n  y o u  a n a l y z e  p u n i t i v e

2 3  d a m a g e s  i n  t h e  c o n t e x t  t o  w h i c h  i t  c o m e s  u p  i n  t h e s e  b i l l s ,  I

2 4  t h i n k  y o u  s h o u l d  f o c u s  o n  w h e r e  i t  w a s  i n t e n d e d  t o  b e  a n d  t h a t

2 5  i s  p u n i t i v e  d a m a g e s  f o r  t h e  w r o n g d o e r  c a u s i n g  t h e  i n j u r y  t o  t h e

2 6  i n j u r e d  p e r s o n  a n d  n o t  t h e  i n s u r a n c e  i n d u s t r y .  I t ' s  a  s e p a r a t e
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1 a n d  d i s t i n c t  q u e s t i o n ,  b u t  I g o t  t o  t e l l  y o u ,  t h a t  t h e  o a d  f a i t h

2  l i t i g a t i o n  i s  c a u s i n g  a v e r y  s e r i o u s  c o n c e r n  a m o n g  t h e  i n s u r a n c e

3  p e o p l e ,  b e c a u s e  h o w  c a n  we o p e r a t e  i n  a n  e n v i r o n m e n t  w h a t  i s

4  d e f i n e d  b y  o u r  j u r i d i c i a l  s y s t e m s  a s  a n  a d v e r s a r y  s y s t e m ,  w h e r e

5  t h e  p l a i n t i f f  l a w y e r  i s  o u t  t h e r e  a r g u i n g  a s  h a r d  a s  h e  c a n  o n

6  b e h a l f  o f  h i s  c l i e n t  w h i c h  i s  h i s  s w o r n  d u t y  t o  d o ,  a n d  w e ,

7  h a v i n g  t h e  c o n t r a c t  w i t h  o u r  i n s u r e d  t o  d e f e n d  o u r  i n s u r e d  g o

8  o u t  a n d  d o  t h o  s a m e  t h i n g ,  t o  d e f e n d  t jo t h e  h i g h e s t  e x t e n t  b o t h

9  e t h i c a l l y  a n d  m o r a l l y  p e r m i t t e d ,  a n d  i f  we d o  t h a t  a n d  w e  d o  i t

1 0  t o o  a g g r e s s i v e l y ,  w e ' r e  c h a r g e d  w i t h  b a d  f a i t h .  T h e s e  t o  me a r e

1 1  t h e  f o u r  a r e a s  t h a t  I  t h i n k  a r e  c a u s i n g  s e r i o u s  p r o b l e m s  l e a d i n g

1 2  t o  t h e  h i g h  c o s t  o f  l o s s ,  t h e  e x c e s s i v e  l i t i g a t i o n ,  t h e  s i z e  o f
i

1 3  t h e  a w a r d s ,  t h e  u n p r e d i c t a b i l i t y  o f  t h e  l a w ,  a n d  t h e  b a d  f a i t h

1 4  e x p o s u r e  d i r e c t l y  i m p o s e d  o n  i n s u r a n c e  c o m p a n i e s ,  a n d  t h e s e  a r e

1 5  t h e  a r e a s  t h a t  i f  y o u  w i s h  t o  a c c o m p l i s h  s o m e t h i n g ,  y o u  a r e

1 6  g o i n g  t o  h a v e  t o  a d d r e s s .  W h a t  o u g h t  t o  b e  d o n e .  W e l l  I  d o n ' t

1 7  t e l l  y o u  w h a t  o u g h t  t o  b e  d o n e ,  b u t  I  w o u l d  t e l l  y o u  I  t h i n k  a
,4- r

1 8  s t a n d a r d  b y  w h i c h  a n y t h i n g  y o u  d o  o u g h t  t o  b e  j u d g e d ,  we a r e

1 9  t a l k i n g  h e r e  a b o u t  a  r e p a r a t i o n  s y s t e m .  W e ' r e  t a l k i n g  n o t  j u s t

2 0  a b o u t  a  s i n g  e c o m p o n e n t  o f  i t ,  t h e  l a w  t h a t  d e f i n e s  t h e  r i g h t s

2 1  a n d  p a r t i e s ,  b u t  w e ' r e  t a l k i n g  a b o u t  t h e  w h o l e  t h i n g .  W e ' r e

2 2  t a l k i n g  a b o u t  t h e  r o l e  o f  t h e  i n s u r a n c e  c o m p a n i e s ,  t h e  r o l e  o f

2 3  t h a  l a w y e r s ,  b o t h  p l a i n t i f f  a n d  d e f e n s e ,  w e ' r e  t a l k i n g  a b o u t  t h e

2 4  r o l e  o f  t h e  c o u r t s ,  w e ' r e  t a l k i n g  a b o u t  t h e  r o l e  o f  s e l f

2 5  i n s u r a n c e  a n d  s e l f  i n s u r a n c e  a d m i n i s t r a t o r s ,  w e ' r e  t a l k i n g  a b o u t

2 6  t h e  r o l e  o f  t h e  l e g i s l a t u r e  a n d  t h e  r o l e  o f  t h e  a p p e l l a t e
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1  c o u r t s .  T h e y  a r e  a l l  p a r t  c f  t h e  r e p a r a t i o n  s y s t e m ,  a nd  i f  y o u

2  l o o k  a t  i t  s y s t e m i c a l l : y , w h a t  o u g h t  t o  b e  t h e  s t a n d a r d s  f o r

3  d e t e r m i n i n g  w h e t h e r  t h i s  i s  a  g o o d  s y s t e m ,  w h e t h e r  i t ' s  t h e

4  r i g h t  s y s t e m  f o r  r e p a r a t i o n s  o f  i n j u r i e s ,  I  w o u l d  c o m m e n d  t o  y o

5  t h e s e  f o u r  s t a n d a r d s .  A n d  a n y t h i n g  t h a t  i s  d o n e  o u g h t  t o  m e e t

6  t h e s e  f o u r  t e s t s ,  o n e ,  i t  o u g h t  t o  b e  f a i r ,  n o w  t h a t ' s  b r o a d  a n  I

7  g e n e r a l  e n o u g h ,  a l m o s t  a n y t h i n g  w i l l  f i t  w i t h i n  i t ,  but.  v h a t  I  |

8  m e a n  b y  t h a t  i s  t h i s ,  i t ' s  g o t  t o  b e  f a i r  t o  a l l  p a r t i e s .  I t ' s  |

9  g o t  t o  o e  f a i r  t o  t h e  i n j u r e d  p e r s o n .  H e ' s  g o t  t o  b e  m a d e

1 0  w h o l e ,  b u t  i t ' s  g o t  t o  b e  m a d e  f a i r  f o r  t h e  p u b l i c ,  w h o  i s

1 1  p a y i n g  t h e  t a b .  A n d  I  am  u n f o r t u n a t e l y  o f  t h e  v i e w  t h a t  t h e

1 2  c o u r t  h a s  c o n c e r n e d  i t s e l f  s o  m u c h  w i t h  f a i r n e s s  t o  t h e ,
1»

1 3  i n d i v i d u a l  i r r e s p e c t i v e  o f  b a l a n c i n g  i t  a g a i n s t  t h e  c o s t  t o  t h e

1 4  p u b l i c ,  n o t  j u s t  t h e  c o s t  t o  t h i s  g u y  w h o  m a y  b e  a t  f a u l t ,

1 5  o b v i o u s l y  t h a t ' s  a  c o n c e r n ,  b u t  t h e  c o u r t s  h a v e  s e e m e d ,  a s  K e i t t

1 6  h a s  p o i n t e d  o u t  e a r l i e r ,  w e ' v e  g o n e  b e y o n d  l o o k i n g  a t  f a u l t  a n d  |

1 7  w e ' r e  l o o k i n g  t o  t h i s  a s  a  c o s t  r e i m b u r s e m e n t  s y s t e m  a l m o s t  |

1 8  w i t h o u t  r e g a r d  t o  f a u l t  b e c a u s e  i n s u r a n c e ; o r  s o m e  o t h e r  .  1

1 9  f i n a n c i a l  r e s o u r c e  i s  a v a i l a b l e .  A n d  i f  w e ' r e  g o i n g  t o  d o  t h a t ,

2 0  c h e n  l e t ' s  g o  a l l  t h e  w a y  a n d  l o o k  a t  w h a t  t h e  c o s t  i s  t o  t h e

2 1  p u b l i c  f o r  v h i s  r e p a r a t i o n  s y s t e m .  S e c o n d l y ,  i t ' s  g o t  t o  b e

2 2  p r e d i c t a b l e .  I  d o n ' t  c a r e  w h a t  k i n d  o f  s y s t e m  y o u  a d o p t ,  i f  we

2 3  c a n ' t  l o o k  a t  i t  a n d  h a v e  s o m e  r e a s o n a b l e  b a s i s  f o r  a n t i c i p a t i n g

2 4  w h a t  i t ' s  g o i n g  t o  c o s t  a n d  t h u s  e s t a b l i s h  r e a s o n a b l e  p r i c i n g ,

2 5  i t ' s  n e v e r  g o i n g  t o  w o r k .  T h i r d l y ,  i t s  g o t  t o  b e  c o s t

2 6  e f f e c t i v e .  N o w ,  o n e  o f  t h e  a r g u m e n t s  t h a t  w a s  m a d e  b y  S a n d y

i
■
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S a v i l l e  i n  c o n n e c t i o n  w i t h  t h e  s u b r o g a t i o n  q u e s t i o n  w a s  w h y  a r e  

we g o i n g  t o  s u b r o g a t e ?  W h y  a r e  we g o i n g  t o  e l i m i n a t e  

s u b r o g a t i o n  f r o m  t h e  l i a b i l i t y  s y s t e m  t o  t h e  w o r k e r s  

c o m p e n s a t i o n  s y s t e m ?  L e t  me g i v e  y o u  o n e  r e a s o n  w h y  I  t h i n k  

l e a v i n g  i t  w i t h  t h e  w o r k e r s  c o m p e n s a t i o n  s y s t e m  m a y  h a v e  s o m e  

m e r i t  a n d  w h y  I  t h i n k  t h e  w h o l e  a r g u m e n t  f o r  c o l l a t e r a l  s o u r c e s  

o u g h t  t o  b e  t h o u g h t  u p  w i t h  t h i s  n e w  e l e m e n t ,  i f  y o u ' l l  l o o k  a t  

t h e  c o s t  o f  o p e r a t i n g  t h e  t h i r d  p a r t y ' l i a b i l i t y  s y s t e m ,  b y  t h a t  

I  m e a n  t h e  a m o u n t  o f  m o n e y  t . .  t  g o e s  i n  a t  t h i s  e n d  o f  t h e  p i p e  

a n d  l o o k  a t  t h e  m o n e y  t h a t  g o e s  o u t  t h i s  e n d  o f  t h e  p i p e ,  b u t  t o  

t h e  p e r s o n  w h o  i s  i n j u r e d ,  n o t  t o  e v e r y b o d y ,  t h e  l a w y e r s  a n d

e v e r y b o d y ,  b u c  j u s t  t o  t h e  p e r s o n  w h o  w a s  i n j u r e d ,  w h o  wa^ t h e
. . . 1 o r i g i n a l  i n t e n d e d  b e n e f i c i a r y  o f  t h e  s y s t e m ,  b y  t h e  t i m e  y o u

t a k e  o f f  t h e  m o n e y  t h a t  g o e s  t o  t h e  i n s u r a n c e  i n d u s t r y  i n  t h e

p i p e l i n e  a n d  t h e  a m o u n t  o f  m o n e y  t h a t  we p a y  f o r  t h e  d e f e n s e  o f

o u r  c a s e s  w h i c h  i s  o n e  o f  t h e  e x p e n s e s  we  h a v e  a g r e e d  t o  i n c u r ,

a n d  t h e  a m o u n t  o f  m o n e y  t h a t  g o e s  o u t  t h e  o t h e r  e n d  a n d  g e t s‘ .i •
p a i d  t o  t h e  p l a i n t i f f ' s  l a w y e r  a n d  t o  t h e i r  s y s t e m i c  c o s t s ,  i t  

i s  r e a s o n a b l y  e s t i m a t e d  b y  t h o s e  w h o  h a v e  s t u d i e d ,  n o t  m e ,  b u t  

i n  s t u d i e s  g o i n g  b a c k  t e n  a n d  f i f t e e n  y e a r s  a g o ,  t h a t  l e s s  t h e n  

3 0  t o  3 5 % o f  t h e  m o n e y  t h a t  g o e s  i n  t h i s  e n d ,  g e t s  t o  t h e  

i n j u r e d  p e o p l e .  A n d  y o u  c o m p a r e  t h a t  w i t h  o t h e r  r e p a r a t i o n  

s y s t e m s  l i k e  t h e  w o r k e r s  c o m p e n s a t i o n  s y s t e m ,  w h e r e  

a p p r o x i m a t e l y  7 5 % o f  t h e  b u c k s  t h a t  g o  i n  t h e  p i p e l i n e  g e t  t o  

t h e  p e r s o n  w h o  i s  i n j u r e d ,  o r  c o m p a r e  i t  w i t h  h e a l t h  i n s u r a n c e  

p r o g r a m s  w h e r e  8 5 % o r  e v e n  m o r e  i n  t h e  c a s e  o f  t h e  b l u e  c r o s s
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1 p r o g r a m s  a r e  q e t t i n g  t o  t h e  i n j u r e d  p e o p l e  y o u  c a n  s e e  t h a t  w h a

2  w e ' r e  a r g u i n g  i s  t h a t  y o u  t r a n s f e r  t h e  c o s t  a w a y  f r o m  t h e  l e a s t

3  e f f i c i e n t  t o  o n e  t h a t ' s  m o r e  e f f i c i e n t ,  a n d  i f  t h e r e ' s  n o  o c . : e r

4  v a l u e  i n  t h e  c o l l a t e r a l  s o u r c e  d o c t r i n e  t h a t ' s  b e i n g  a d v o c a t e d ,

5  t h e n  m o v i n g  m o n e y  t o  t h e  p e r s o n  w h o  i s  i n j u r e d  t h r o u g h  a m o r e

6  e f f i c i e n t  v e h i c l e ,  t h a t  i t s e l f  o u g h t  t o  b e  v a l u e  e n o u g h  t o  d o

7  i t .  A n d  f i n a l l y ,  I  s a i d  i t  s h o u l d  b e  f a i r ,  p r e d i c t a b l e ,  c o s t

8  e f f e c t i v e  a n d  f i n a l l y  w e ' r e  g o i n g  ter h a v e  t o  f i n d  o n e  t h a t ' s

9  a f f o r d a b l e .  I t ' s  b e i n g  p i c k e d  u p  b y  t h e  p u b l i c  a n d  t h a  p u b l i c

1 0  h a s  s a i d  w e ' v e  h a d  e n o u g h .  T h e  p u b l i c  h a s  s a i d  i t  b e c a u s e  t h e

1 1  d o c t o r s  h a v e  s a i d ,  b e c a u s e  t h e  d e n t i s t  a n d  o t h e r  h e a l t h  c a r e

1 2  p r o v i d e r s  h a v e  s a i d  i t ,  t h e  A G C ,  a i r  c a r r i e r s ,  p e o p l e  e n g a g e d  i

1 3  e d u c a t i o n ,  t h e  m u n i c i p a l i t i e s  o f  t h e  S t a t e  h a s  s a i d  i t . 1 W e ' v e

1 4  h a d  e n o u g h ,  we c a n n o t  a f f o r d  t h e  e x i s t i n g  c o v e r a g e ,  a n d  s i n c e

1 5  t h i s  u l t i m a t e l y  b e i n g  p a s s e d  o n  t o  t h e  p u b l i c ,  I  t h i n k  w h a t

1 6  w e ' v e  d o n e  i s  w e ' v e  s a i d  t h e  d e f i n i t i o n  o f  w h a t  s h o u l d  b e  p a i d

1 7  t o  i n j u r e d  p e o p l e  h a s  p r o b a b l y  r e a c h e d  i t s  z e n i t h ,  a n d  i t ' s  t i m

1 8  n o w  t o  p e a r  i t  b a c k  t o  t h e  l e v e l  t h a t  w i t h  a l l  t h e  o t h e r

1 9  i n t e n d e d  e x p e n s e s ,  i t  b e c o m e  a f f o r d a b l e  t o  t h e  A l a s k a n  p u b l i c .

2 0  N o w  I  t h i n k  I ' v e  a b o u t  u s e d  u p  m y ,  I  s e e  H a r r y  s m i l i n g  a n d

2 1  s t a n d i n g ,  I  t h i n k  I  k n o w  w h a t  t h a t  m e a n s ,  r . h a n k  y o u  v e r y  m u c h .

2 2  S P E A K E R :  R O B E R T  M .  L I B B E Y

2 3  T h a n k  y o u  M r .  B r a n s o n  a n d  t h a n k  y o u  m e m b e r s  o f  t h e  B o a r d  o f

2 4  G o v e r n o r s  f o r  t h e  o p p o r t u n i t y  t o  a d d  w h a t  I  c a n  a d d  t o  w h a t  h a s

2 5  b e e n  s a i d  a t  l e n g t h  i n  t h i s  f o r u m  t o d a y .  T h a n k  y o u  M r .  B l o c k
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1

2

3

4
5
6

7
8

9
1 0

1 1

1 2

13
14
15
16
17
18
19
2 0

2 1

2 2

23
24
25
28

a n d  t h a n k  y o u  D r .  M c G u i r e  f o r ,  o n  b e h a l f  o f  t h e  B a r  A s s o c i a t i o n ,  

a n d  I  am a m e m b e r ,  f o r  c o m i n g  i n  h e r e  a n d  s h a r i n g  y o u r  v i e w  

p o i n t s ,  p r o v i d i n g  w h a t  i n s i g h t  y o u  c a n  p r o v i d e  i n t o  o u r  

p r o b l e m .  A n d  t h a n k  y o u  w h o  h a v e  s t a y e d  a t t a c h e d  t o  y o u r  s e a t s  

t h r o u g h o u t  t h i s  p r e s e n t a t i o n ,  f o r  b e i n g  w i l l i n g  t o  s u o y  a n d  h e a r  

t h e  l a s t  w o r d  t h a t  w i l l  b e  s a i d  t o d a y  a b o u t  t h i s  w h o l e  m a t t e r .

I  a p p r e c i a t e  t h a t  y o u ' r e  r e s p e c t f u l  e n o u g h  t o  h e a r  my  v i e w s ,  

a l t h o u g h  we  h a v e  n o w  g o n e  o n  f o r  n e a r l y  t h r e e  h o u r s .  T h e  

i n s u r a n c e  c r i s i s  w a s  h e r e  w h e n  we s t a r t e d ,  t h a t  i s ,  t h i s  d e b a t e  

t o d a y .  M o s t  o f  u s  a c k n o w l e d g e d  a n d  l i v e d  w i t h  t h e  i n s u r a n c e  

c r i s i s .  F o r  t h e  f i r s t  t o d a y  a n d  I ' v e  h e a r d  M r .  B l o c k  s p e a k  

b e f o r e ,  a n d  I  h a v e  g r e a t  d e f e r e n c e  f o r  M r .  B l o c k  a s  a n  i n s u r a n c e
t

r e p r e s e n t a t i v e ,  b u t  f o r  t h e  f i r s t  t i m e  t o d a y  I  h a v e  h e a r d  ' 

s o m e o n e  s a y  i n  t h i s  l o n g  ( i n d i s c e r n i b l e )  w h i c h  h a s  l a s t e d  n e a r l y  

s i x  m o n t h s  n o w ,  t h a t  t h e r e  i s  n o  i n s u r a n c e  c r i s i s .  T h a t ' s  n o t  

w h a t  w o  h a v e .  W e l l  I  g u e s s  t h a t ' s  a  m a t t e r  o f  p e r s p e c t i v e .

M a y b e  i f  y o u  a r e  s i m p l y  t r y i n g  t o  m a t c h  a  l o s s  l i n e  w i t h  a 

p r e m i u m  l i n e  a n J  t o  d o  s o  y o u  h a v e  t o  i n c r e a s e  p r e m i u m s ,  m a y b e  - 

t h a t ' s  n o t  a  c r i s i s ,  m a y b e  t h a t ' s  s o m e t h i n g  e l s e .  I f  o n  t h e  

o t h e r  h a n d  y o u  s e e  y o u r  p r e m i u m  i n c r e a s e  s i x  h u n d r e d  f o l d ,  s i x  

f o l d ,  s i x  h u n d r e d  p e r c e n t  i n  o n e  y e a r  o r  m o r e  a s  I  h e a r d  f r o m  a  

t h o u s a n d  p e r c e n t ,  f e n  f o l u ,  a n d  y o u ' r e  t o l d  t h a t  t h e  i n s u r a n c e  

m a y  n o t  b e  a v a i l a b l e  a t  a l l ,  t h e n  p e r s o n a l l y  t o  y o u  i t ' s  a 

c r i s i s .  T o  me i t ' s  a  c r i s i s  b e c a u s e  I  s a w  my p r e m i u m  i n c r e a s e  

s i x  f o l d  f r o m  l a s t  y e a r  t o  t h i s  y e a r .  A n d  I ' m  p u z z l e d  a b o u t  

t h a t  b e c a u s e  I  l o o k  b a c k  o v e r  2 0  y e a r s  o f  l a w  p r a c t i c e  d o i n g
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a b o u t  t h e  s a m e  t h i n g  i n  t h e  s a m e  c o m m u n i t y  r i g h t  h e r e  a n d  n o  o n 1 

h a s  e v e r  s u e d  m e .  N o  o n e  h a s  e v e r  m a d e  a  c l a i m  a g a i n s t  m e ,  n o  

o n e  h a s  e v e r  i n v a d e d  o r  b e n e f i t e d  f r o m  t h e  i n s u r a n c e  t h a t  I  h a v  

p r o v i d e d  o v e r  t h o s e  y e a r s ,  a n d  y e t  o v e r n i g h t  I ' m  a  b a d  r i s k ,  my 

i n s u r a n c e  c o s t s  m u s t  r i s e  s i x  h u n d r e d  p e r c e n t  a n d  I ' m  a  l i t t l e  

t o u c h y  a n d  I  f e e l  t h a t  I ' m  f a c i n g  a  c r i s i s .  I  f e e l  t h a t  I ' m  

e n t i t l e d  t o  a n  a n s w e r ,  a n d  w h a t  I  h a v e  h e a r d  a s  I  f o l l o w e d  t h i s  

d e b a t e  t h r o u g h  t h e  p u b l i c  m e d i u m s  a n d  t h r o u g h  t h e  l e g i s l a t u r e  i :  

t h a t  t h i s  c r i s i s  u n f o l d e d  o v e r  t h e  l a s t  t h r e e  o r  f o u r  y e a r s  a n d  

I  k n o w  I ' m  r e d u n d a n t ,  b u t  I  w a n t  t o  t r a c e  i t  a g a i n ,  b e c a u s e  I  

t h i n k  i t ' s  i m p o r t a n t  t o  k e e p  t h a t  f a c t  i n  p e r s p e c t i v e ,  t h a t  t h i .

c r i s i s  c a m e  a l o . . g  o v e r  t h e  l a s t  t h r e e  o r  f o u r  y e a r s .  T l l r e e
\

y e a r s  a g o  I  w a s  i n s u r e d ,  y o u  w e r e  i n s u r e d  a s  m e m b e r s  o f  t h e  

p u b l i c ,  we  h a d  r e a s o n a b l e  p r e m i u m s ,  we h a d  t h e  s a m e  t o r t  s y s t e m  

t h a t  we  h a d  t o d a y  a n d  i n s u r a n c e  c o m p a n i e s  m a d e  a p r o f i t ,  m a d e  a 

p r o f i t  f r o m  s e l l i n g  u s  i n s u r a n c e .  A b o u t  f o u r  y e a r s  a g o ,  a n e w  

m o d e  o f  s e l l i n g  i n s u r a n c e ,  a  n e w  m o d e  o f  m a k i n g ,  p r o f  i t  f r o m  

i n s u r a n c e  e n t e r e d  t h e  p i c t u r e ,  r a t e 3  w e r e  c u t  t o  c o m p e t e  f o r  

m a r k e t  s h a r e s .  T h e  e x p e c t a t i o n  o f  i n s u r a n c e  c a r r i e r s  w a s  t h a t  

t h a t  l o s s  t h a t  w a s  i n e v i t a b l e  t h a t  w o u l d  f o l l o w  t h o s e  l o w  r a t e s  

w o u l d  b e  r e c o u p e d  i n  i n v e s t m e n t  p r o f i t s .  U n f o r t u r a t e l y  t h a t  

e x p e c t a t i o n  r a n  a f o u l  o f  t h e  s t e e p  d e c l i n e  i n  i n t e r e s t  r a c e s  an  

i t s  i m p a c t  o n  o t h e r  i n v e s t m e n t s  a n d  t h e r e  w a s  n o  i n v e s t m e n t  

i n c o m e  t o  r e c o u p  t h o s e  i n e v i t a b l e  l o s s e s .  Now i t  s e e m s  t o  me 

t h a t  t h e  i n s u r a n c e  i n d u s t r y  h a s  d e c i d e d  t o  b a l a n c e  t h a t  l i n e ,  

c l e a n  u p  t h a t  g r a p h ,  r e c o u p  t h o s e  s u b s t a n t i a l  l o s s e s  t h a t  t h e y
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i n f l i c t e d  u p o n  t h e m s e l v e s  in o n e  o r  t w o  y e a r s  w i t h  a p r e m i u m

i n c r e a s e d  t h a t  b r i n g s  a  n e w  e r a  t o  m o s t  o f  u s  i n  t e r m s  o f

i n s u r a n c e  c o s t s ,  a e w i l d e r n e s s  m a d e  u s  a s k  t h e  q u e s t i o n s ,  o n e ,

i s  t h e r e  s o m e t h i n g  w r o n g  w i t h  m e ,  t w o ,  i s  t h e r e  s o m e t h i n g  w r o n g

w i t h  t h e  s y s t e m ,  t h r e e ,  i s  t h e r e  s o m e  f r a u d  a f o o t  i n  t h e  l a n d

t h a t  h a s  s o m e h o w  m a d e  me a  v i c t i m  o f  t h e  s y s t e m .  O n e  t h i n g  t h a t

h a s  c o m e  o u t  o f  t h i s  d e b a t e  a n d  i t  c a n  b e  s u b s t a n t i a t e d  b y

r e f e r e n c e  t o  t h e  r e c o r d s  o f  t h e  l e g i s l a t i v e  h e a r i n g ,  w h e r e i n  t h e

i n d u s t r y ,  t h e  i n s u r a n c e  i n d u s t r y  w a s  w e l l  r e p r e s e n t e d  b y

q u a l i f i e d  p e o p l e ,  t h e  l a w y e r s  s p o k e  o u t ,  v i c t i m s  s p o k e  o u t ,

b u s i n e s s m e n  f r o m  t h i s  c o m m u n i t y  s p o k e  o u t  w h o  w e r e  n e a r i n g  t h e

c o s t s  o f  t h e s e  p r e m i u m  i n c r e a s e s , -  b u t  s e v e r a l  t h i n g s  w e r e
r

a c t u a l l y  a d m i t t e d ,  a d m i t t e d  o n  r e c o r d  b y  t h e  i n s u r a n c e  i n d u s t r y ,  

a n d  t h e y ' r e  p e r t i n e n t .  F o r  o n e  t h i n g  i t  w a s  a d m i t t e d  t h a t  i f  

a l l  o f  t h e s e  s o - c a l l e d  r e f o r m s  w e r e  e n a c t e d  t o m o r r o w ,  a s  a 

p a c k a g e ,  t h a t  we w o u l d  n o t  h a v e  s o l v e d  o u r  i n s u r a n c e  c r i s i s ,  o u r  

p r e m i u m  i n c r e a s e  p r  b l e m s ,  t h a t  i f  a n y  b e n e f i t  w o u l d  f l o w  t o  ms 

i n  t e r m s  o f  r e d u c e d  p r e m i u m s ,  o f  t h a t  b e n e f i t  we c o u l d  e x p e c t  

s o m e w h e r e  b e t w e e n  s e v e n  a n d  t e n  y e a r s  f r o m  n o w .  T h a t ' s  a  l o n g  

t i m e ,  t h a t ' s  a l o n g  t i m e  t o  b e  i n  a  c r i s i s ,  a n d  m o s t  o f  t h e  

s p e a k e r s  t o d a y  w i l l  b e  i n  r e t i r e m e n t  w h e n  t h a t  p r e m i u m  i n c r e a s e ,  

p e r h a p s  a l l  o f  u s  b u t  D r .  M c G u i r e  w i l l  b e  i n  r e t i r e m e n t  w h e n  

t h a t  p r e m i u m  d e c r e a s e  t a k e s  a f f e c t .  I t ' s  n o t  g o i n g  t o  h e l p  u s  

m u c h  t o d a y ,  i t  i s  n o t  t h e  k i n d  o f  a n s w e r  t h a t  w e ' r e  l o o k i n g  

f o r .  S e c o n d l y ,  t h e  i n d u s t r y  a d m i t t e d  t h a t  i n  o u r  n e i g h b o r i n g  

c o u n t r y  i n  C a n a d a ,  i n  t h e  p r o v i n c e  o f  O n t a r i o ,  b a c k  i n  t h e  1 9 7 0 s
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t h e y  a d o p t e d  a l l  t h e s e  c h a n g e s ,  a l l  t h e s e  t a k e  a w a y s  f r o n  t o r t  

v i c t i m s ,  w h e r e  a r e  t h e y  t o d a y ,  w h e r e  a r e  t h e  p e o p l e  o f  O n t a r i o  

t o d a y ?  T h e y  a r e  r i g h t  w h e r e  y o u  a r e ,  t h e y  a r e  f a c i n g  a n  

i d e n t i a l  i n s u r a n c e  c r i s i s ,  i t  a f f e c t s  t h e  s a m e  i n d u s t r i e s  i n  

t h e i r  c o m m u n i t y  t h a t  i t  a f f e c t s  h e r e  i n  A l a s k a ,  i t  a f f e c t s  i n  

I o w a ,  i t  a f f e c t s  i n  U t a h  a n d  C a l i f o r n i a .  I t  d i d n ' t  h e l p  t h e  

p e o p l e  o f  O n t a r i o  t h a t  t h e y  t o o k  a w a y  t h e  r i g h t s  o f  v i c t i m s  

u n d e r  t h e i r  c i v i l  j u s t i c e  s y s t e m .  A n d  f i n a l l y  t h e  i n s u r a n c e  

i n d u s t r y  h a s  a d m i t t e d  r e p e a t e d l y  t h a t  i f  l e f t  a l o n e ,  i f  t h e  

c i v i l  j u s t i c e  s y s t e m  i s  l e f t  a l o n e ,  p r o f i t a b i l i t y  w i l l  r e t u r n  i  

a b o u t  a  y e a r  t o  e i g h t e e n  m o n t h s  a n d  t h a t  t h e y  w i l l  b e  a g a i n  

w r i t i n g  p r e m i u m s  o n  a  p r o f i t a b l e  b a s i s ,  p r o b a b l y  c o m p e t i n g  b y  

c u t t i n g  r a t e s ,  c o m p e t i n g  f o r  a  l a r g e r  m a r k e t  s h a r e  o f  y o u r  a n d  

my i n s u r a n c e  n e e d s .  G i v e n  t h e s e  a d m i s s i o n s  t h e  b o t t o m  l i n e  i s  

t n a t  t h e  i n d u s t r y  a s  a  w h o l e  h a s  a d m i t t e d  t h a t  i n  t e r m s  o f  t h e  

c u r r e n t  i n s u r a n c e  c r i s i s ,  t h a t  i s  t h e  i n c r e d i b l e  r a t e  i n c r e a s e s  

t h a t  we h a v e  h a d  t o  b e a r ,  t h e r e  i s  n o  c a u s e  a n d  e f f e c t ,  t h e r e  i  

n o  d i r e c t  c a u s e  a n d  e f f e c t  r e l a t i o n s h i p  b e t w e e n  a n y  p r o b l e m s . i n  

t h e  c i v i l  j u s t i c e  s y s t e m .  I f  t h e r e  i s  a n y t h i n g  t o  b e  g a i n e d  b y j  

t a m p e r i n g  w i t h  t h e  c i v i l  j u s t i c e  s y s t e m  t h e y ' v e  a d m i t t e d  i t  i s

i n d e f i n i t e  a n d  l o n g  t e r m  a n d  n o t  t h e  k i n d  o f  s o l u t i o n  o r  q u i c k

f i x  t h a t  t h e  c o u n t r y  a s  a  w h o l e  n e e d s .  Why  t h e n  d o  we  h e a r  s o  

m u c h  a b o u t  t o r t  r e f o r m ?  W h a t  i s  t o r t  r e f o r m ?  T o r t  r e f o r m  a s  w 

s e e  i t  i n  l e g i s l a t i o n  t o d a y  i s  n o t  t h e  b r o a d  c o n c e p t  o f  t o r t  

r e f o r m  o r  r e f o r m  t h a t  we a r e  g e n e r a l l y  f a m i l i a r  w i t h .  T o r t

r e f o r m  i n  t h e  s e n s e  t h a t  we a r e  d e a l i n g  w i t h  i t  i n  t h e
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l e g i s l a t u r e  i s  a n a r r o w  m e n u  f o r  t h e  t a k i n g  a w a y  o f  t h e  r i g n t s  

o f  i n j u r y  v i c t i m s ,  f o r  t h e  t a k i n g  a w a y  o f  c o m p e n s a t i o n  t o  i n j u r y  

v i c t i m s .  T h e r e  i s  a s u b s t a n t i a l  b o d y  o f  i n t e r e s t  g r o u p s  

s u p p o r t i n g  s u c h  n a r r o w  r e f o r m ,  i n  l a r g e  p a r t  i t  i s  v e r y  m u c h  

l i k e  t h e  s h r i l l  c r y  o n e  c o u l d  p e r d i c t  w h e n  s u d d e n l y  o n e ' s  

i n s u r a n c e  p r e m i u m s  a r e  i n c r e a s e d  s i x  o r  t e n  f o l d .  A  d e m a n d  f o r  

s o m e t h i n g ,  a d e m a n d  f o r  a n  a n s w e r  a n d  a w i l l i n g n e s s  t o  a c c e p t  

a n y t h i n g  t h a t  s o u n d s  g o o d  a t  t h e  time.' I t  m a t t e r s  l i t t l e  t h a t ,  

i n  t h a t  s t a t e  o f  m i n d ,  t h a t  e v e n  i f  w e  r u s h  t h a t  e n t i r e  m e n u  

t h r o u g h ,  w e  w i l l  s t i l l  h a v e  t o  l i v e  w i t h  i n s u r a n c e  p r o b l e m s  

b e c a u s e  w e  w a n t  t o  d o  s o m e t h i n g ,  w e  w a n t  t o  t r y  a n d  c h a n g e  t h i s  

t h i n g  a n d  s o m e t h i n g  i s  b e t t e r  t h a n  n o t h i n g ,  b u t  w e ' r e  t a m p e r i n g

'i
w i t h  a v e r y  p r e c i o u s  c o m m o d i t y .  W e ’r e  t a m p e r i n g  w i t h  a v e r y  

p r e c i o u s  a s p e c t  o f  w h a t  i t  m e a n s  t o  b e  a n  A m e r i c a n ,  a n d  w h e n  w e  

h a v e  b e e n  t o l d  t h e r e  i s  n o  d i r e c t  c a u s e  a n d  e f f e c t  b e t w e e n  s o m e  

p r o b l e m  i n  t h e  t o r t  s y s t e m  a n d  t h e  p r o b l e m s  o f  t h e  i n s u r a n c e  

i n d u s t r y  w h e n  t h a t  n e x u s  d o e s  n o t  e x i s t ,  i t  i s i n a p p r o p r i a t e  to 

r u s h  i n  a n d  a d o p t  a n y b o d y ' s  m e n u  o f  s o l u t i o n s  w i t h o u t  a t h o r o u g h  

a i r i n g ,  w i t h o u t  t h o r o u g h  a n d  o b j e c t i v e  c o n s i d e r a t i o n  o f  e a c h  a n d  

e v e r y  o n e ,  w i t h o u t  r e q u i r i n g  t h a t  e a c h  c h a n g e ,  e a c h  c h a n g e  s t a n d  

o n  i t s  o w n  m e r i t s .  A n d  h o w  c a n  t h e  p u b l i c  e v e r  k n o w  i f  a n y  

c h a n g e  i n  t h e  c i v i l  j u s t i c e  s y s t e m  c a n  s t a n d  o n  i t s  o w n  m e r i t s .

I s u b m i t  t h a t  i t  r e q u i r e s  r e s p o n s i b l e  p e o p l e  t o  g e t  c l o s e  t o  t h e  

s y s t e m ,  t o  f i n d  o u t  w h a t  o u r  l e g a l  s y s t e m  a s  a w h o l e  i s ,  t o  f i n d  

o u t  w h a t  t h e  t o r t  s y s t e m  a s  a  w h o l e  i s ,  a n d  w h a t  i t  m e a n s  t o  u s ,  

t o  g a i n  s o m e  p e r s p e c t i v e  f r o m  w h i c h  t o  j u d g e  t h e s e  p r o p o s e d
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1 c h a n g e s .  P e r s p e c t i v e  is  a v e r y  e s s e n t i a l  p a r t  o f  a n y  r a t i o n a l

2  a c t .  P e r s p e c t i v e  c a n  b e  v e r y ,  o r  p o o r  p e r s p e c t i v e  c a n  b e  v e r y

3  d i s t o r t i n g ,  v e r y ,  v e r y  m i s l e a d i n g .  F o r  e x a m p l e ,  a s  we d r i v e

4  d o w n  t h e  r o a d  o n  a  s m o o t h ,  d r y  h i g h w a y  a n d  we  c a n  s e e  f o r  a  m i l

5  a n d  a h a l f  a n d  i t  l o o k s  l i k e  t h e r e ' s  a  p o o l  o f  w a t e r  i n  t h e

6  r o a d .  A n d  y e t  we d r i v e  o n  a n d  we g e t  c l o s e r  a n d  we c a n  s e e  i n

7  m o r e  d e t a i l  a n d  t h e  r o a d  i s  d r y ,  t h e r e  w a s  n o  p o o l  o f  w a t e r .

8  M e r e l y  a n  i m p a i r m e n t  i n  o u r  p e r s p e c t i v e .  O r  we l o o k  o f f  i n t o

9  t h e  d i s t a n c e  a n d  we s e e  a  j u m b o  j e t  a p p r o a c h i n g  A n c h o r a g e

1 0  I n t e r n a t i o n a l ,  a n d  i t  l o o k s  l i k e  t h a t  j u m b o  j e t  i s  b a r e l y

1 1  m o v i n g ,  l e s s  t h a n  a  m i l e  a n  h o u r .  I n  f a c t  h e  t r a v e l i n g  i n

1 2  e x c e s s  o f  2 0 0  m i l e s  a n  h o u r ,  b u t  we j u s t  d o n ' t  h a v e  t h e }
i
I

1 3  p e r s p e c t i v e  a n d  we  n e e d  i t  h e r e .  W h a t  i s  t r u e  f o r  t h a t  j u m b o

1 4  j e t ,  w h a t  i s  t r u e  i n  l i f e  g e n e r a l l y  a b o u t  p e r s p e c t i v e  i s  t r u e

1 5  w i t h  t h e  l e g a l  s y s t e m ,  we h a v e  t o  g e t  c l o s e  e n o u g h  t o  h a v e  i n  a

1 6  m e a n i n g f u l  p e r s p e c t i v e  i n t o  i t  a n d  we  h a v e  t o  a v o i d  g e t t i n g  s o
• \

1 7  c l o s e  t h a t  w e  c a n n o t  s e e  t h e  f o r e s t  f o r  t h e  t r e e s ,  b u t  t h a t ' s

1 8  o u r  o b l i g a t i o n ,  i f  w e  w a n t  t o  m a k e  a  f a i r *  a n d  m e a n i n g f u l

1 9  a p p r a i s a l  o f  t h e  c u r r e n t  j u s t i c e  s y s t e m .  W e ' v e  g o t  t o  b e  a b l e

2 0  i t  s e e m s  t o  me t o  t h i n k  a b o u t  t h e  t o r t  s y s t e m  a s  a  w h o l e ,  we

2 1  h a v e  g o t  t o  b e  a b l e  t o  e x a m i n e  e a c h  a n d  e v e r y  p r o p o s a l  f o r

2 2  c h a n g e  i n  c o n t e x t ,  w i t h  t h a t  c l e a t  p e r s p e c t i v e  t h a t  we h a v e

2 3  g a i n e d  t h r o u g h  s t u d y ,  g a i n e d  t h r o u g h  l i s t e n i n g ,  g a i n e d  t h r o u g h

2 4  d i s c u s s i n g .  T h e  t o r t  s y s t e m ,  w e ' v e  h e a r d  a n  j w f u l  l o t  t o d a y

2 5  a b o u t  t h e  c o s t  o f  t h e  t o r t  s y s t e m ,  a n d  o f  c o u r s e  u l t i m a t e l y

2 6  t h a t ' s  w h a t  b r o u g h t  t h e  t o r t  s y s t e m  t o  o u r  a t t e n t i o n ,  c o s t ,  c c s ?
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1  i n  t e r m s  o f  d o l l a r s  p a i d  f o r  i n s u r a n c e  p o l i c i e s ,  b u t  t h e  t o r t

2  s y s t e m  t o  t h e  p u b l i c  m e a n s  a  l o t  m o r e .  I n  i t s  s i m p l i e s t  f o r m

3  t h e  t o r t  s y s t e m  p r o v i d e s  t h e  p u b l i c ,  p r o v i d e s  y o u  a n d  me i n

4  t e r m s  o f  t h e s e  d o l l a r s  s p e n t  w i t h  t w o  e s s e n t i a l s ,  o n e  o f  w h i c h

5  i s  d i r e c t  a n d  t h e  o t h e r  o f  w h i c h  i s  t e n t a t i v e .  T h e  f i r s t

6  e s t e n t i a l  i s  t h a t  i t  p r o v i d e s  w i t h i n  t h e  p u b l i c  a  d e t e r e n c e  o f

7  u n s a f e  c o n d u c t .  T h e  t o r t  s y s t e m  s t a n d s  i n  m a n y  i n s t a n c e s  a s  t h e

8  o n l y  d e t e r e n t  t o  u n s a f e  c o n d u c t .  I t  f o l l o w s  me w h e r e v e r  I  g o

9  w i t h  my a u t o m o b i l e ,  w i t h  my r i f l e ,  \ t  f o l l o w s  t h e  m a n u f a c t u r e r

1 0  i n t o  h i s  l a b o r a t o r i e s  f o r  r e s e a r c h  a n d  d e v e l o p m e n t ,  i t  f o l l o w s

1 1  t h e  d o c t o r  i n t o  t h e  o p e r a t i n g  r o o m .  I t  i s  t h a t  f o r c e  i n  s o c i e t y
t

1 2  t h a t  r e q u i r e s  u s  t o  b e  c a r e f u l ,  t h a t  r e q u i r e s  u s  t o  l i v e  l i p  t o

1 3  t h e  l e v e l  o f  k n o w l e d g e  i n  c a u t i o n  t h a t  we h a v e  c o m e  t o  e x p e c t  a s

1 4  c i t i z e n s .  I n  a d d i t i o n ,  t h e  s y s t e m  p r o v i d e s  c o m p e n s a t i o n  f o r

1 5  v i c t i m s  w h o  f a l l  v i c t i m  o t  a c c i d e n t s  c a u s e d  b y  t h e  f a u l t  o f

1 6  o t h e r s .  I ' v e  h e a r d  i t  s u g g e s t e d  h e r e  t o d a y  t h a t  t h e r e  i s  a

1 7  s y s t e m  a t  l a r g e  w h e r e  r e a l l y  n o  o n e  h a s  t o  b e  a t  f a u l t ,  t h e r e  i s

1 8  n o  f a u l t  a t  a l l  i n  t h e  a c c i d e n t ,  t h e r e  i s  n e v e r t h e l e s s  r e c o v e r y ,

1 9  I ' d  l i k e  t o  k n o w  w h a t  t h a t  s y s t e m  i s .  I ' v e  w o r k e d  a w f u l l y  h a r d

2 0  f o r  n o t h i n g  i f  t h a t  s y s t e m  i n  f a c t  e x i s t s  a n d  M r .  B l o c k  h a s  p a i d

2 1  a n  a w f u l  l o t  t o  d e f e n s e  l a w y e r s  f o r  n o t h i n g  i f  t h e y ' r e  d e f e n d i n g

2 2  i n  c a s e s  w h e r e  t h e r e  r e a l l y  i s  n o  d e f e n s e .  O f  c o u r s e  t h e r e ' s

2 3  f a u l t ,  t h e r e ' s  f a u l t  a n d  t h a t  i s  t h e  e s s e n c e  o f  o u r  r e c o v e r y

2 4  s y s t e m .  E v e r y  j u r o r  r e q u i r e s  i t  w h e n  h e  s i t s  t o  r e s o l v e  a c a s e

2 5  a n d  i t  i s  t h e  f o r c e  o f  t h e  c i v i l  l a w  t h a t  f o r m s  t h e  d e t e r e n t

2 6  u l t i m a t e l y ,  t h a t  h o l d s  t h a t  f a u l t  a t  a  t o l e r a b l e  l e v e l .  N o w ,  i f
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w e ' r e  t a l k i n g  a b o u t  t h e  d e t e r e n t  f o r c e  o f  t h e  l a w ,  a n y  s y s t e m  

c h a t  p r o v i d e s  h a r s h n e s s  i n  i t s  c i v i l  p e n a l i t i e s  i s  t h e  b e s t  

s y s t e m .  I f  d e t e r e n t  i s  t h e  o n l y  c o n s i d e r a t i o n ,  a s  we w e a k e n  t h  

r u l e  o f  l a w ,  a s  w e  t a k e  t h e  h a r s h n e s s  o u t ,  we  i m p a i r  o r  i m p a c t  

t h e  d e t e r e n t  f o r c e .  A s  we i m p a i r  o r  d e t r a c t  f r o m  t h e  d e t e r e n t  

f o r c e  o f  t h e  l a w  we c o m p r o m i s e  t h e  p u b l i c  s a f e t y ,  s o  i f  we w a n t  

a  s t r o n g  d e t e r e n t  i n  o u r  c i v i l  l a w  we  h a v e  g o t  t o  r e t a i n  

h a r s h n e s s .  M r .  B l o c k  a s k e d  t h e  q u e s t i o n  a n d  h e ' s  a s k e d  i t  

b e f o r e ,  a s  a  c o m p e n s a t i o n  s y s t e m ,  h o w  m u c h  i s  t h e  p u b l i c  w i l l i n  

t o  p a y ,  h o w  m a n y  o f  t h e s e  r u l e s  w i l l  t h e y  r e t a i n ,  h o w  m a n y  a r e  

t h e y  w i l l i n g  a s  a  g r o u p  t o  p a y  f o r .  I  s u b m i t  t h e  c o m p e t i n g  

q u e s t i o n  i n  t h a t ,  i n  t h a t  c a l c u l u s  i s  h o w  m u c h  p u b l i c  s j a f e t y  i s  

t h e  p u b l i c  w i l l i n g  t o  c o m p r o m i s e ,  h o w  m u c h  o f  t h e  d e t e r e n t  f o r e  

t h a t  p r o v i d e s  u s  s a f e  s t r e e t s ,  s a f e  p r o d u c t s ,  a  s a f e  w o r k p l a c e ,  

i s  t h e  p u b l i c  w i l l i n g  t o  g i v e  u p  i n  o r d e r  t o  m a k e  i n s u r a n c e  

a g a i n  p r o f i t a b l e  f o r  t h e  c o m p a n i e s  t h a t  w r i t e  i t .  I n  t e r m s  o f
I “ i

t h e  d e t e r e n t  f o r c e  o f  t h e  l a w ,  o n e  o f  t h e  v a r i o u s  i t e m s  p r o p o s e  

b y  t h e  t o r t  r e f o r m e r s  i s  t h e  a b o l i s h m e n t  ' o f  j o i n t  l i a b i l i t y .  * 

J o i n t  l i a b i l i t y  f o r  m e m b e r s  o f  t h e  p u b l i c  i s  t h e  c o n c e p t  o f  t h e  

l a w ,  h u n d r e d s  o f  y e a r s  o l d ,  n o t  t h r e e  o r  f o u r  y e a r s  o l d ,  b u t  

h u n d r e d s  o f  y e a r s  o l d .  W h e r e i n  i f  y o u  a r e  a t  i n  a n y  m e a n s  o f  

f a u l t  f o r  s o m e o n e  e l s e s  m i s f o r t u n e  a n d  l o s s ,  a n d  i f  t h e r e  a r e  

o t h e r s  w h o  c o m b i n e d  w i t h  y o u  i n  f a u l t  i n  b r i n g i n g  a b o u t  t h a t  

l o s s ,  a n d  i f  t h o s e  o t h e r s  o r  o n e  o f  t h o s e  o t h e r s  i s  h i m s e l f  

i n s o l v e n t ,  u n a b l e  t o  h e l p  c o m p e n s a t e  t h e  v i c t i m ,  t h e n  b e c a u s e  

y o u  a r e  i n  p a r t  a t  f a u l t ,  y o u  a s  t h e  d e f e n d a n t ,  y o u  a s  t h e  t o r t



1 f e a s o r  a r e  r e q u i r e d  t o  p a y  t h e  e n t i r e  d a m a g e s  s u f f e r e d  b y  t n e

2  p l a i n t i f f .  T h a t  r u l e  h a s  b e e n  a m e l i o r a t e d  i n  A l a s k a  b y  v i r t u e

3  o f  t h e  c o m p a r a t i v e  n e g l i g e n c e  r u l e  w h i c h  i n d i c a t e s  t h a t  t o  t h e

4  e x t e n t  a n d  t o  t h e  p e r c e n t  t h a t  t h e  v i c t i m  p r e s e n t e d  h i m s e l f  t o

5  i n j u r y  b y  h i s  o w n  n e g l i g e n c e ,  b y  h i s  o w n  c a r e l e s s n e s s ,  t h a t

F p e r c e n t  i s  t o  b e  d e d u c t e d  f r o m  h i s  d a m a g e s ,  b u t  t h e  b a l a n c e  i s

7  t o  b e  p a i d  b y  a n y  t o r t  f e a s o r  f o u n d  i n  a n y  d e g r e e  a t  f a u l t ,  b e

8  i t  1 %, 5 % o r  7 0 %. N o w ,  g r a n t e d  t h e r e - i s  a  p u b l i c  p o l i c y  d e b a t e

9  o r  c o n t e s t  o v e r  t h e ,  o v e r  t h e  j u s t i f i c a t i o n  o f  t h a t  p r i n c i p l e .

1 0  9 u t  t h e  c o u r t s  h a v e  a d d r e s s e d  i t  s e v e r a l  t i m e s ,  t h i s  s t a t e  h a s

1 1  a d d r e s s e d  i t ,  n e a r l y  e v e r y  o t h e r  s t a t e  i n  t h e  U n i t e d  S t a t e s  h a s

1 2  a d d r e s s e d ,  a n d  n e a r l y  e v e r y  s t a t e  h a s  r e s o l v e d  t h a t  i s s u e  t i n

13  f a v o r  o f  h o l d i n g  t h e  d e f e n d a n t  l i a b l e  f o r  t h e  e n t i r e  d a m a g e s  i f

1 4  h e  i s  a t  a l l  a t  f a u l t ,  w h e t h e r  t h a t  f a u l t  i s  1 %, 5 % o r  7 0 %, o r

1 5  1 0 0 %. A n d  t h e  b a s i s  a n d  t h e  j u s t i f i c a t i o n  f o r  t h o s e  r u l i n g s  i s

1 5  s i m p l y  t h a t  i n  t h a t  w a y ,  a n d  o n l y  i n  t h a t  w a y  c a n  we g i v e ,  c a n

1 7  we m a i n t a i n  t h e  m a x i m u m  d e t e r e n t  f o r c e  o f  t h e  c i v i l  l a w  t h a t  w a s

1 8  o f f e n d e  \ ,  o f  t h e  c i v i l  l a w  t h a t ' r e s u l t e d  i n  t h a t  d e f e n d a n t ' s

1 9  n e g l i g e n c e ,  a n d  i n  t h a t  w a y ,  a n d  i n  o n l y  t h a t  w a y  c a n  we g i v e

2 0  t h e  p u b l i c  t h e  g r e a t e s t  p r o t e c t i o n  a g a i n s t  c a r e l e s s n e s s ,  a g a i n s t

2 1  u n s a f e  p r o d u c t s ,  a g a i n s t  o u t r i g h t  r e c k l e s s n e s s .  S o m e  s a y  t h a t

2 2  t h a t  d o c t r i n e  i s  u n f a i r ,  s o m e  s a y  t h a t  i t ' s  t i m e  t o  c h a n g e  i t ,

2 3  s o m e  s a y  t h a t  we  s h o u l d  c r e a t e  a f o r m u l a  a n d  i f  s o m e o n e  i s  o n l y

2 4  5 % a t  f a u l t ,  t h e y  s h o u l d  p a y  o n l y  5 % o f  t h e  d a m a g e s ,  i f  t h e y ' r e

2 5  o n l y  5 % a t  f a u l t ,  t h e y  s h o u l d  p a y  o n l y  5 0 % o f  t h e  d a m a g e s ,  t h e r e

2 6  a r e  v a r i o u s  s u b s t i t u t i o n s  t h a t  h a v e  b e e n  p r o p o s e d .  I  s u b m i t
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t h a t  t h e  q u e s t i o n  u l t i m a t e l y  w i l l  b e  h o w  m u c h  o£ t h e  d e t e r e n t  

l e v e r a g e  o f  t h e  l a w  t h e  p u b l i c  i s  w i l l i n g  t o  g i v e  u p .  A f t e r  a l  

a  m a n  o r  a  c o r p o r a t i o n  o r  a m u n i c i p a l i t y ,  i f  t h e y  a r e  e v e n  5 % a 

f a u l t  a r e  i n d e e d  a t  f a u l t  i n  t h e  e y e s  o f  s o m e  j u r y ,  t h e y  h a v e  

b e e n ,  t h e y  h a v e  e n g a g e d  i n  s o m e  a c t  o f  c a r e l e s s n e s s  o r  

r e c k l e s s n e s s  t h a t  h a s  b r o u g h t  a b o u t  a n  i n j u r y  t o  s o m e o n e .  T h e  

f a c t  t h a t  t h e r e  i s  s o m e o n e  m o r e  a t  f a u l t ,  w h o s e  n e g l i g e n c e  o r  

c a r e l e s s n e s s  c o m b i n e d  w i t h  t h e  s a m e ~ a c t  t o  c a u s e  t h e  i n j u r y ,  

d o e s n ' t  c h a n g e  t h e  f a c t  t h a t  t h e  5 % o f f e n d e r  i s  a t  f a u l t ,  h a d  

t h e r e  b e e n  n o  o t h e r  t o r t  f e a s o r ,  h a d  t h e r e  b e e n  n o  o t h e r  p e r s o n  

m o r e  a t  f a u l t ,  t h e y  w o u l d  h a v e  p a i d  t h e  w h o l e  j u d g m e n t  b e c a u s e  . 

j u r y  f o u n d  t h e m  a t  f a u l t .  T h a t ’ s  t h e  w a y  t h a t  t h e  l a w  £ s  t o d a y  

a n d  a c h a n g e ,  i f  t h e r e  i s  o n e  h a s  t o  b e  a  b a l a n c i n g ,  a n d  t h e r e  

h a s  o b e  a  s i g n i f i c a n t  r e a s o n  t o  l i f t  t h e  d e t e r e n t  f o r c e  a n d  

c o m p r o m i s e  t h e  e s s e n t i a l  p r o d u c t  o f  s a f e t y  t h a t  f o l l o w s .  T h e  

o t h e r ,  t h e  o t h e r  s i d e  o f  t h e  c i v i l  l a w ,  o r  t h e  c i v i l  j u s t i c e  

s y s t e m  i s  t o  c o m p e n s a t e  t h e  v i c t i m ,  i t  g o e s  b a c k  a g a i n ,  h u n d r e d  

o f  y e a r s ,  t h e  c o n c e p t  t h a t  we  h a v e  a c c e p t e d  a s  A m e r i c a n s  i s  t-ha< 

we c o m p e n s a t e  t h e  v i c t i m  w i t h  m o n e y  a n d  t h e  a m o u n t  o f  t h a t  m o n e ;  

i s  a s ,  i s  t h e  s u m  t h a t  w i l l  a s  n e a r l y  a s  p o s s i b l e  m a k e  t h a t  

p e r s o n  w h o l e  a g a i n .  T h e  i d e a  i s  t h a t  we a r e  t o  t a k e  t h e  m o n e y  

a n d  a s  n e a r  a s  m o n e y  c a n  d o  p l a c e  t h e  p e r s o n  b a c k  i n  t h e  

p o s i t i o n  t h a t  h e  w o u l d  h a v e  b e e n  i n  h a d  t h i s  c a r e l e s s n e s s  n o t  

h a p p e n e d ,  h a d  i t  n o t  o c c u r r e d ,  h a d  i t  n o t  b r o u g h t  a b o u t  h i s  

i n j u r y ,  h a d  i t  n o t  c a u s e d  h i s  l o s s e s .  T h a t  p r o c e s s  i s  p r e s e n t l ;  

d e l i v e r e d ,  t h a t  q u e s t i o n  i s  r e s o l v e d  b y  a  j u r y  o f  y o u r
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c o m m u n i t y ,  i f  y o u ' r e  t h e  v i c t i m  o f  a t o r t ,  i f  y o u ' r e  t h e  v i c t i m  

o f  n e g l i g e n c e ,  t h e  v i c t i m  o f  a n  u n s a f e  p r o d u c t .  Y o u  h a v e  a 

r i g h t  t o d a y  t o  h a v e  a j u r y  o f  t w e l v e  p e o p l e  d r a w n  f r o m  y o u r  

c o m m u i n i t y  d e c i d e  w h a t  y o u  h a v e  l o s t ,  d e c i d e  w h a t  y o u  a r e ,  y o u r  

w a g e  i m p a i r m e n t  i s  w o r t h ,  d e c i d e  w h a t  y o u r  p a i n  a n d  s u f f e r i n g  i s  

w o r t h .  T h a t  c o n c e p t  i s  a n  o l d  c o n c e p t ,  i t  g o e s  b a c k  t o  t h e  t i m e  

w h e n  we d i s t r u s t e d  t h e  k i n g  a n d  h i s  d e l e g e e s  t o  d e t e r m i n e  o u r  

r i g h t s ,  w e  w a n t e d  o u r  f e l l o w  c i t i z e n s  ' t o  m a k e  t h a t  

d e t e r m i n a t i o n .  A n d  n o w ,  a n d  n o w  i t  i s  b e i n g  p r o p o s e d  t h a t  we 

p a s s  t h a t  r i g h t  t o  t h a t  d e t e r m i n a t i o n  o n  t o  t h e  l e g i s l a t u r e  t o  

c r e a t e  s o m e  g e n e r a l  r u l e  t h a t  w i l l  i n  s o m e  w a y  c o m p e n s a t e  

e v e r y o n e  f a i r l y ,  t h a t  w i l l  d o  i t  m o r e  f a i r l y  t h a n  a  j u r y  

t w e l v e  o f  o u r  f e l l o w  c i t i z e n s .  W e l l  I  s u g g e s t  t h a t  t h a t  ' 

p r o p o s i t i o n ,  t h a t  p r o p o s a l  b e  v e r y  c a r e f u l l y  c o n s i d e r e d .  O n e  

e x p r e s s  p r o v i s i o n s  o r  i t e m  i n  t h e  r e f o r m  p a c k a g e  t h a t  i s  a i m e d  

a t  t h e  j u r y ,  a i m e d  a t  t h a t  r i g h t  i s  t h e  s o - c a l l e d  c a p .  W h a t  i s  

t h e  s o - c a l l e d  c a p ?  W e l l  i t  s o u n d s  h a r m l e s s  e n o u g h  i n  t h erC ►

a b s t r a c t .  We a r e n ' t  g o i n g  t o  a l l o w  a n y b o d y  t o  h a v e  a  p a i n  a n d  

s u f f e r i n g  a w a r d  t h a t  e x c e e d s  3 5 0 0 , 0 0 0 , a  h a l f  a m i l l o n  d o l l a r s .  

A f t e r  a l l ,  a  h a l f  a  m i l l o n  d o l l a r s  i s  e n o u g h  f o r  a n y b o d y  i n  

t e r m s  o f  h i s  s u f f e r i n g ,  i s n ' t  i t ?  W e l l ,  I ' m  n o t  w i l l i n g  t o  

a n s w e r  t h a t  q u e s t i o n  u n t i l  I  h a v e  s a t  o n  s o m e b o d y ' s  j u r y  w h o  h a s  

b e e n  c a t a s t r o p h i c a l l y  i n j u r e d ,  w h o  h a s  b e e n  c o m m i t t e d  t o  a l i f e  

o f  l i v i n g  i n  a  b o d y  t h a t  f u n c t i o n s  n e i t h e r  p h y s i c a l l y  n o r  

m a n c a l l y  f o r  h i m ,  t h a t  i s  c a p t i v e  f o r  a  l i f e t i m e  i n  a b o d y  t h a t  

h a s  b e e n  e s s e n t i a l l y  d e s t r o y e d ,  e s s e n t i a l l y  t u r n e d  i n t o  a
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p r i s o n .  W h e n  I ' v e  h e a r d  t h a t  e v i d e n c e  a n d  w h e n  I ' v e  l o o k e d  tha- 

p e r s o n  i n  t h e  e y e ,  a n d  w h e n  I  h a v e  h e a r d  t h e  c o m m e n t s  a n d  

d i s c u s s i o n  o f  my f e l l o w  j u r o r s ,  I ' l l  m a k e  t h a t  d e t e r m i n a t i o n  f o :  

m y s e l f ,  a n d  n o t  u n t i l  t h e n ,  w h e t h e r  $ 5 0 0 , 0 0 0  i s  e n o u g h  f o r  t h a t  

p e r s o n .  I  t h i n k  i s  a v e r y  d i f f i c u l t  q u e s t i o n  a n d  o n e  t h a t  

c a n n o t  b e  g e n e r a l i z e d  a n d  o n e  t h a t  c a n n o t  b e  a n s w e r e d  n e a r l y  a s  

w e l l  b y  t h e  l e g i s l a t u r e  i n  t h e  t h r o e s  o f  a n  i n s u r a n c e  c r i s i s  a s  

i t  c a n  b e  a n s w e r e d  b y  t w e l v e  f e l l o w  ' c i t i z e n s  o f  m i n e  s i t t i n g  i n  

t h e  c o u r t r o o m .  T h e  t r o u b l e  w i t h  t h a t  c a p ,  w e l l  t h e r e  a r e  a 

n u m b e r  o f  t r o u b l e s .  L e t ' s  t a l k  a b o u t  t h a t  c a p .  L e t ' s  t a l k  

a b o u t  i t  f i r s t  o f  a l l  i n  t e r m s  o f  t h e  v i c t i m .  T h e  t r o u b l e  w i t h  

t h a t  c a p  i s  t h a t  i t  a f f e c t s  o n l y  t h e  m o s t l y  s e r i o u s l y  i n j u r e d  

v i c t i m s .  I n  o t h e r  w o r d s  w e ' r e  g o i n g  t o  s a v e  i n s u r a n c e  d o l l a r s  

a t  t h e  e x p e n s e  o f  t h o s e  w h o  h a v e  b e e n  m o s t  g r o s s l y ,  m o s t  

c o m p l e t e l y  d e s t r o y e d  b y  s o m e o n e ' s  n e g l i g e n c e .  T h a t  $ 5 0 0 , 0 0 0  c a ;  

i s  n o t  g o i n g  t o  m e a n  a n y t h i n g  t o  t h e  w h i p l a s h  v i c t i m ,  o r  t h e  

b r o k e n  l e g ,  o r  t o  t h e  f i v e  b r o k e n  r i b s ,  o r  a n y  o f  a n o t h e r ,  a 

n u m b e r  o f  o t h e r  i n j u r i e s  t h a t  o c c u p y  t h e  c o u r t s  d a y  i n  a n d  d a y  

o u t .  I t ' s  g o i n g  t o  a f f e c t  t h a t  p e r s o n  w h o  h a s  b e e n  

c a t a s t r o p h i c a l l y  i n j u r e d ,  a n d  o n l y  h e  w i l l  p a y  t h e  s u b s i d y  t h a t  

s o m e h o w  a f f e c t s  o u r  i n s u r a n c e  p r e m i u m s  f o r  t h a t  p a r t i c u l a r  i t e m  

t h e  c a p .  T h a t ' s  n o t  r i g h t .  I t ' s  n o t  r i g h t  t o  a s k  t h a t  p e r s o n  

t o  g i v e  u p  h i s  r i g h t s  s o  t h a t  I ,  a s  h e a l t h y  a s  I  a m ,  c a n  m a y b e  

s a v e  a  f e w  d o l l a r s  o v e r  my l i f e t i m e  o n  mi i n s u r a n c e  p r e m i u m .  

S e c o n d l y ,  b e c a u s e  i t  i s  a  c a t a s t r o p i c  c a s e  t h a t ' s  i n v o l v e d ,  i n d  

b e c a u s e  i t ' s  o n l y  t h i s  p o r s o n  w i t h  a  m u l t i m i l l i o n  d o l l a r  c l a i m ,
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1 i t ' s  g o i n g  t o  a f f e c t  o n l y  a t i n y  f r a c t i o n  o f  t h e  o v e r a l l  c o s t  or

2  b u r d e n  o n  t h e  i n s u r a n c e  p r e m i u m .  T h e  v a s t  m a j o r i t y  o f  t h e

3  c l a i m s  d o n ' t  c o m e  a n y w h e r e  n e a r  t h a t  f i g u r e .  T h e  l a s t  s t u d y

4  t h a t  w a s  d o n e ,  o n  j u s t  w h o  d o e s  g e t  t h e  i n s u r a n c e  p r e m i u m  i n

5  t e r m s  o f  v i c t i m s  i n d i c a t e d  t h a t  t h a t  p a r t i c u l a r  p e r s o n  i s

6  e x t r e m e l y  r a r e ,  a n d  n o t  a s i g n i f i c a n t  f a c t o r  i n  t h e  o v e r a l l  c o s t

7  o f  i n s u r a n c e .  P a i n  a n d  s u f f e r i n g  a l t o g e t h e r  w h e n  l a s t  s t u d i e d ,

8  p a i n  a n d  s u f f e r i n g  w h i c h  i s  t o  b e  c a p p e d  b y  t h i s  p r o v i s i o n ,  i n

9  t e r m s  o f  t h e  i n s u r a n c e  d o l l a r ,  w h e n  l a s t  s t u d i e d  p a i n  a n d

1 0  s u f f e r i n g  b u r d e n e d  a p p r o x i m a t e l y  1  t o  2 % o f  t h e  i n s u r a n c e

1 1  d o l l a r .  S o  i f  we w e r e  t o  a b o l i s h  a l l  p a i n  a n d  s u f f e r i n g ,  n o t

1 2  j u s t  t h e  p a i n  a n d  s u f f e r i n g  a b o v e  $ 5 0 0 , 0 0 0 ,  b u t  a l l  p a i n  a n d

1 3  s u f f e r i n g  a s  a  r e m e d y ,  we c o u l d  o n l y  s a v e  b e t w e e n  1  a n d  2  ̂ o f

1 4  t h e  i n s u r a n c e  p r e m i u m  d o l l a r .  I n  c o n t r a s t  t h e  c o s t  o f  d e f e n d i n g

1 5  i n s u r a n c e  c l a i m s  h a s  n o w  r e a c h e d  i n  e x c e s s  o f  5 0 % o f  t h e

16  i n s u r a n c e  d o l l a r .  We t a l k  a b o u t  t h e  p i p e l i n e  a n d  h o w  i t ' s

1 7  s o m e h o w  e v e n t u a l l y ,  h o w  t h e  m o n e y  s o m e h o w  f l o w s  o u t  o f  t h e

1 8  p i p e l i n e  t o  t h e  v i c t i m .  W e l l ,  o v e r  5 0 % o f  t h e  i n s u r a n c e  d o l l a r

1 9  s t i c k s  i n  t h e  p i p e l i n e  w i t h  t h e  i n s u r a n c e  i n d u s t r y  a n d  i t ' s

? . 0  a t t o r n e y s .  S o m e t h i n g  l e s s  t h a n  5 0 % f l o w s  o u t  t h e  e n d  t o  t h e

2 1  v i c t i m  t o  b e  d i v i d e d  b e t w e e n  h i m  a n d  h i s  a t t o r n e y .  I f  w e ' r e

2 2  g o i n g  t o  r e d u c e  t h e  c o s t  o f  i n s u r a n c e ,  i f  w e ' r e  g o i n g  t o  s o m e h o w

2 3  r e s o l v e  a n  i n s u r a n c e  c r i s i s ,  i f  w e ' r e  g o i n g  t o  b r i n g  p r i c e s  i n t o

2 4  l i n e ,  w e ' v e  g o t  t o  g o  a t  t h a t  p o r t i o n  o f  t h e  i n s u r a n c e  d o l l a r

2 5  t h a t  i s  m e a n i n g f u l ,  we c a n ' t  f o o l  a r o u n d  w i t h  i t e m s  t h a t  may

2 6  s o u n d  g o o d ,  t h a t  m a y ,  t h a t  may b e  s e x y ,  t h a t  m a y  h a v e
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1  s u p e r f i c i a l  a p p e a l ,  b u t  r e a l l y  d o n ' t  i m p a c t  t h e  i n s u r a n c e

I  d o l l a r ,  we c a n ' t  d o  t h a t .  I n  t h e  e n d  i t ' l l  b e  m e a n i n g l e s s .

3  n  r t a i n l y ,  we d o  n o t  l i v e  w i t h  a  p e r f e c t  s y s t e m .  C e r t a i n l y  a n y

4  s y s t e m  i n v e n t e d  b y  t h e  h u m a n  r a c e  h a s  h a d  i m p e r f e c t i o n s ,

5  c e r t a i n l y  e v e r y  s y s t e m  i s  s u b j e c t  t o ,  a p p r o p r i a t e  s u b j e c t  t o

6  r e v i e w  f r o m  t i m e  t o  t i m e .  T h i s  s y s t e m  s h o u l d  b e  r e v i e w e d .  I

7  a g r e e  t h a t  i t  i s  a n  e x p e n s i v e  a n d  a  v e r y  p r o t r a c t e d  s y s t e m .  I t

8  i s  u n f a i r  t o  v i c t i m s .  I t  i s  u n f a i r  " t o  d e f e n d a n t s ,  t h a t  w h e n  a

9  c a s e  i s  f i l e d  t h e  r e s o l u t i o n  i s  s o m e  t h r e e  y e a r s  a w a y .  I t ' s

1 0  i n a p p r o p r i a t e  a n d  e m b a r r a s s i n g  t h a t  t h e  s y s t e m  i s  a s  e x p e n s i v e

1 1  a s  i t  i s ,  a n d  c h a n g e s  s h o u l d  b e  c o n s i d e r e d .  I  h a v e  a  f o r m u l a

1 2  f o r  c h a n g e s  t o o ,  i t  d i f f e r s  a  l i t t l e  f r o m  M r .  B l o c k ,  b u £  p e r b a p i
I
t

1 3  i t  t a l k s  a  l i t t l e  l e s s  a b o u t  t h e  c o s t  o f  i n s u r a n c e  a n d  a l i t t l e

1 4  m o r e  a b o u t  t h e  o t h e r  a s p e c t s  o f  t h e  c i v i l  j u s t i c e  s y s t e m  w h i c h

1 5  t h e  p u b l i c  h a s  a n  i n t e r e s t .  I  s u b m i t  t h a t  a n y  c h a n g e  we make

1 6  f i r s t  o f  a l l  i n  t h e  j u s t i c e  s y s t e m ,  we  m u s t  k n o w  w i l l  h a v e  a

1 7  m e a n i n g f u l  a f f e c t  o n  t h e  c o s t  o f  i n s u r a n c e ,  n o t  s o m e  t i n y

1 8  f r a c t i o n  o f  a  p e r c e n t ,  b u t  s o m e  m e a n i n g f u l  i m p a c t  o n  t h e  c o s t - o i

1 9  o u r  i n s u r a n c e .  S e c o n d l y ,  t h a t  t h e  c h a n g e  w i l l  n o t  s i g n i f i c a n t l y

2 0  r e d u c e  t h e  d e t e r e n t  f o r c e  o f  t h e  l a w ,  w i l l  n o t  s i g n i f i c a n t l y

2 1  r e d u c e  t h e  p o w e r  o f  t h e  l a w  t o  b r i n g  a b o u t  a n d  m a i n t a i n  p u b l i c

2 2  s a f e t y .  A n d  t h i r d l y ,  t h a t  t h e  c h a n g e s  w i l l  n o t  d e p r i v e  t h e

2 3  i n j u r y  v i c t i m  o f  f u l l  a n d  f a i r  c o m p e n s a t i o n .  T h a t ,  t h o s e

2 4  c o n s i d e r a t i o n s  b e a r  o n  r e v i e w  o f  t h e  t o r t  s y s t e m ,  t h o s e

2 5  c o n s i d e r a t i o n s  h a v e  n o t h i n g  t o  d o  w i t h  t h e  i m m e d i a t e  p r o b l e m  o f

2 6  i n s u r a n c e  p r e m i u m s .  i n  t h e  l e g i s l a t u r e  t h e r e  i s  l e g i s l a t i o n
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1 t h a t  i s  a i m e d  d i r e c t l y  a t  t h e  i n s u r a n c e  c r i s i s .  I s u p p o r t  i t

2  b e c a u s e  I  b e l i e v e  t h a t  i t  w i l l  b r i n g  s o m e  r e l i e f ,  a n d  I  t h i n k

3  t h a t  r e l i e f  w i l l  b e  m u c h  m o r e  i m m e d i a t e .  T h e r e  i s  f o r  e x a m p l e ,

4  l e g i s l a t i o n  t h a t  w i l l  e n a b l e  s c h o o l  d i s t r i c t s  o r  m u n i c i p a l i t i e s

5  t o  g r o u p  t o g e t h e r  a n d  b e c o m e  s e l f  i n s u r e d  e n t i t i e s ,  w h e r e  t h e y

6  d o n ' t  p a y  a n y b o d y  t o  a c c e p t  t h e i r  r i s k ,  t h e y  s i m p l y  s h a r e  i t  a s

7  a g r o u p ,  a s  a n  a f f i l i a t e d  g r o u p .  T h a t  a t  l e a s t  w i l l  c r e a t e  s o m e

8  c o m p e t i t i o n  f o r  t h e  p r i v a t e  s e c t o r  o f " i n s u r a n c e  s o  t h a t  w h a t

9  i n s u r a n c e  we  g e t  w e  w i l l  k n o w  i s  c o m p e t i t i v e ,  c o m p e t i t i v e l y

1 0  r a t e d .  I t  w i l l  a l s o  g i v e  s o m e  o f  t h e  m o r e  d i s t r e s s e d ,  i n s u r a n c e

1 1  l e a d  t o  s t r e s s e d  i n d u s t r i e s  s u c h  a s  d a y c a r e  c e n t e r s ,  s o m e  h o p e

1 2  o f  f i n d i n g  a n  a l t e r n a t i v e  t o  p r i v a t e  i n s u r a n c e ,  I n  a d d i t i o n ,
i
i

1 3  t h e  l e g i s l a t u r e  h a s  p r o p o s e d  a m o r e  c a r e f u l  r e g u l a t i o n  o f  t h e

1 4  i n d u s t r y .  I  d o n ' t  t h i n k  t h e  d a t a  i s  a v a i l a b l e  t o  o u r

1 5  l e g i s l a t o r s .  I  d o n ' t  t h i n k  i t ' s  a v a i l a b l e  t o  o u r  r e g u l a t o r s .  A

1 6  g r e a t  d e a l  o f  t h e  i n s u r a n c e  w r i t t e n  i n  t h i s  S t a t e  i s  n o t  w r i t t e n

1 7  b y  c o m p a n i e s  t h a t  a r e ,  a s  M r .  B l o c k ,  r e g i s t e r e d  t o  d o  b u s i n e s s .

1 8  I t ' j  w r i t t e n  b y  s u r p l u s  l y i n g  c o m p a n i e s  t h a t  a r e  n o t  r e g u l a t e d

1 9  b y  t h e  S t a t e  o f  A l a s k a ,  a r e  n o t  r e g i s t e r e d  t o  d o  b u s i n e s s ,  a n d

2 0  t h e i r  d a t a  w h i c h  i s  s i g n i f i c a n t  a n d  e x t e n s i v e  i s  n o t  a v a i l a b l e

2 1  t o  t h e  l e g i s l a t u r e .  I t ' s  n o t  a v a i l a b l e  t o  t h e  i n s u r a n c e

2 2  c o m m i s s i o n  a n d  i t ' s  n o t  a v a i l a b l e  t o  t h e  c o n s u m e r s  t o  e v a l u a t e

2 3  t h e  c a u s e s  o f  t h i s  c r i s i s .  We c a n  g e t  t o  t h o s e  s u r p l u s  l i n e

2 4  c a r r i e r s  t h r o u g h  a d d i t i o n a l  r e g u l a t i v e  p r o c e d u r e s .  F i n a l l y ,  t h e

2 5  l e g i s l a t u r e  h a s  l o o k e d  f o r  a w a y  t o  t r a n s f e r  a  l e v e r a g e  f r o m  t h e

2 6  i n d u s t r y  t o  t h e  i n s u r a n c e  b u y e r ,  t o  g i v e  t h e  b u y e r  s o m e  r i g h t s
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1  w i t h  r e g a r d  t o  t h i s  c o m p a n y ,  w h e n  t h e  c o m p a n y  t h r e a t e n s

2  c a n c e l l a t i o n ,  o r  m i d - t e r m  i n c r e a s e s  i n  p r e m i u m s ,  t h a t

3  l e g i s l a t i o n  i s  g o o d ,  u l t i m a t e l y  i t  w i l l  m a k e  t h e  i n s u r a n c e

4  i n d u s t r y  m o r e  c a r e f u l  h o w  t h e y  r a t e  a n d ,  a n d  j u s t i f y  t h e i r

5  p r e m i u m s  i n i t i a l l y .  A l l  t h e s e  t h i n g s  d e s e r v e  c o n s i d e r a t i o n .

6  E v e r y t h i n g  t h a t  h a s  b e e n  m e n t i o n e d  t o d a y ,  d e s e r v e s

7  c o n s i d e r a t i o n .  T h e  i m p o r t a n t  t h i n g  a s  we a p p r o a c h  i s  a s  S a n d y

8  S a v i l l e  w a r n e d  u s ,  n o t  t o  b e  t o o  h a s - t y ,  n o t  t o  r u s h  i n  b e c a u s e

9  we f e e l  t h e  c r u s h  o f  i n c r e a s e d  p r e m i u m s ,  t o  b e  w i l l i n g  t o  c o m m i t

1 0  o u r s e l v e s  t o  g a i n  s o m e  p e r s p e c t i v e ,  t o  p u t  t h e s e  i s s u e s  i n

1 1  c o n t e x t ,  a n d  t o  k e e p  t h e m  in c o n t e x t ,  n o t  t o  b e  c a r r i e d  a w a y  b y

1 2  s o m e b o d y ' s  a n e c d o t a l ,  a  s t o r y  a b o u t  w h a t  h a p p e n e d  i n  sorpe  p a r t ,
i»

1 7  s o m e w h e r e  a  l o n g  w a y  f r o m  h e r e ,  s o m e t i m e  a g o ,  b u t  t o  a p p r o a c h

1 4  e a c h  o f  t h e s e  p r o p o s a l s  o b j e c t i v e l y ,  w i t h  a  v i e w  t o w a r d  w h e t h e r

1 5  o r  n o t  w e  r e a l l y  a r e  i m p r o v i n g  a  s y s t e m  t h a t  i s  p e r h a p s  t h e

1 6  d i s t i n g u i s h i n g  f e a t u r e  b e t w e e n ,  we a s  A m e r i c a n s  a n d  t h e  r e s t  o f

1 7  o u r  f e l l o w  h u m a n s .  I  u n d e r s t a n d  t h a t  e v e r y b o d y  i s  t i r e d  a n d  I

1 8  t h i n k  t h a t  e v e r y t h i n g  h a s  b e e n  s a i d .  T h a n k  y o u  f o r  y o u r  t: ime_

1 9  a g a i n .

2 0  B R E A K

2 1  S P E A K E R :  H A R R Y  B R A N S O N

2 2  T h a n k  y o u .  O k a y ,  w e ' r e  g o i n g  b a c k  i n  t h e  s e s s i o n .  We h a v e  e a c h

2 3  o f  t h e  s p e a k e r s  h e r e  i n  f r o n t  o f  u s .  W e ' v e  a l l  a g r e e d  b e c a u s e

2 4  o f  t h e  t i m e  a n d  t h e  d e p t h  o f  t h e  d i s c u s s i o n  t h a t  w e ' r e  g o i n g  t o
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l i m i t  t h i s  q u e s t i o n i n g  t o  t h i r t y  m i n u t e s .  I ' v e  a s k e d  e a c h  o f  

t h e  B o a r d  m e m b e r s  t o  t r y  t o  f o c u s  t h e i r  q u e s t i o n s  t o  t a k e  i n t o  

a c c o u n t  a n y t h i n g  t h e y  t h i n k  m a y  n o t  h a v e  b e e n  c o v e r e d  o r  t h e y ' r e  

c o n f u s e d ,  a n d  I ’ v e  a s k e d  t h e  p a n e l  m e m b e r s  t o  t r y  t o  g i v e  u s  

s u c c i n c t  a n s w e r s ,  s o  we g e t  a s  m a n y  q u e s t i o n s  a n s w e r e d  a s  

p o s s i b l e  d u r i n g  t h i s  p e r i o d ,  a n d  w i t h  t h a t  I  b e l i e v e  t h e  f i r s t  

p e r s o n  t h a t  w a n t e d  t o  a s k  a  q u e s t i o n  w a s  B o b  W a g s t a f . ? .

B O B  W A G S T A F F

Q :  My f i r s t  q u e s t i o n  i s  t o  M r .  B l o c k .  Y o u  m a d e  t h e  s t a t e m e n t

t h a t  i n  1 9 8 4  t h e r e  w a s  a n  i n s u r a n c e  i n d u s t r y  l o s s  o f  6

p o i n t  -  s o m e  b i l l i o n  d o l l a r s .  A s  I u n d e r s t a n d  i t ,  £ h e
»
\

i n s u r a n c e  i n d u s t r y  h a s  c l a i m e d  t h a t  1 9 3 5  t h e  s u b s e q u e n t  

y e a r  t h a t  i t  l o s t  5 . 5  b i l l i o n .  I s  t h a t  f i g u r e  . . .

M R .  B L O C K

A :  I  d o n ' t  h a v e  t h e  f i g u r e s  f o r  1 9 8 5 , t h e y ' r e  o n l y  n o w  o e i n g

c o l l a t e d  a n d  s o  we w o n ' t  k n o w  t h e  e n d  r e s u l t  u n t i l ,  t h e
•c •

f i g u r e s  a r e  a l l  m a s s a g e d .  I  t h i n k  we  c a n  f i n d  i s  t h a t  

t h e r e  w i l l  e i t h e r  b e  l e s s  o f  a  l o s s  a n d  m a y b e  e v e n  a n  

i n c o m e  o v e r a l l  o r  p r o f i t  o v e r a l l  f o r  t h e  i n d u s t r y ,  b u t  I  

a l s o  t h i n k  w h a t  y o u ' r e  p r o b a b l y  g o i n g  t o  f i n d  i s  t h a t  i n  

t h e  p o l i c y  f o r  t h e  y e a r  i n  q u e s t i o n ,  t h e  1 9 8 5  y e a r ,  i t  

p r o b a b l y  w a s  p r o f i t a b l e  l o o k i n g  a t  t h e  p o l i c i e s  s o . l d  t h i s  

y e a r  a n d  t h e  l o s s e s  a t t r i b u t a b l e  t o  t h a t  y e a r ,  w h a t  y o u r  

a l s o  g o i n g  t o  f i n d  i s  p r o b a b l y  , . .
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Q :  H r .  B l o c k  we w a n t  t o  k e e p  t h i s  f o c u s e d .

M R .  B L O C K

A :  W e l l  I ' m  t r y i n g  t o  a n s w e r  y o u r  q u e s t i o n .

B O B  W A G S T A F F

Q :  W e l l  l e t  me r e s t a t e  t h e  q u e s t i o n .  A s  I  u n d e r s t a n d  t h e

i n s u r a n c e  i n d u s t r y  h a s  c l a i m e d  a  5 . 5  b i l l i o n  d o l l a r  l o s s  

i n  1 9 8 5  a n d  a c c o r d i n g  t o  t h e  N a t i o n a l  I n s u r a n c e  C o n s u m e r  

O r g a n i z a t i o n ,  t h a t  t h i s  l o s s ,  i n  t h i s  l o s s ,  c l a i m  l o s s ,  

t h e  i n d u s t r y  n e g l e c t e d  t o  i n c l u d e  f e d e r a l  t a x  c r e d i t s ,  ai 

c a p i t a l  g a i n s  o f  8 . 4  b i l l i o n  a n d  a l s o  n e g l e c t e d  t o  i n c l u  

2 . 1  b i l l i o n  i n  d i v i d e n d s  p a i d  t o  s t o c k h o l d e r s  a n d ' w h e n
i

t h o s e  a r e  i n  f a c t  i n c l u d e d  t h a t  r a t h e r  t h a n  a  5 . 5  b i l l i o  

d o l l a r  l o s s  i n  1 9 8 5 , t h a t  t h e  i n s u r a n c e  i n d u s t r y  r e a l l y  

h a d  a  5  b i l l i o n  d o l l a r  p r o f i t ,  t h a t ' s  i n f o r m a t i o n  o b t a i n  

f r o m  t h e  N a t i o n a l  I n s u r a n c e  C o n s u m e r  O r g a n i z a t i o n .  W o u l  

y o u  c a r e  t o  c o m m e n t  o n  t h a t ?

M R .  B L O C K  ;

A :  Y e s .  T h e  N a t i o n a l  I n s u r a n c e  C o n s u m e r  O r g a n i z a t i o n

a p p a r e n t l y  d o e s n ' t  u n d e r s t a n d  o r  d o e s n ' t  w i s h  t o  c o r r e c t  

p r e s e n t  i n s u r a n c e  a c c o u n t i n g  o r  e v e n  g a p  a c c o u n t i n g .  T h  

d i v i d e n d s  I  b e l i e v e  t h a t  t h e y ' r e  r e f e r i n g  t o  a r e  

p o l i c y h o l d e r  d i v i d e n d s  w h i c h  a r e  p a r t  o f  t h e  c o s t  o f  

i n s u r a n c e  a n d  r e l a t e s  t o  t h e  p r e m i u m .  T a k i n g  i n t o  a c c o i  

u n r e a l i z e d  c a p i t a l  g a i n s  o r  l o s s e s  r e a l l y  d o e s n ' t ,  w e l l  

d o e s  t o  s o m e  e x t e n t ,  b u t  i n  t h e  i n s u r a n c e  a c c o u n t i n g

B03 W A G S T A F F

1 0 0



1

2

3

4

5

6

7

8

9

10

I I

12

13

14

15

1 6

1 7

1 8

1 9

2 0

2 1

22

23

24

25

26

d o e s n ' t  a f f e c t  t h e  p r o f i t a b i l i t y  o f  t h e  i n s u r a n c e  

b u s i n e s s ,  a n d  w e ' r e  g o i n g  t o  t a l k  a b o u t  a c o n s i s t e n t  

b a s i s .  T h a t  i s  t o  s a y  t h e  y e a r s  i n  w h i c h  we m a k e  a 

s t a t u t o r y  p r o f i t  a n d  t h e y  h a v e  t o  u s e  a c o n s i s t e n t  b a s i s  

i n  a s s e s s i n g  s t a t u t o r y  l o s s e s ,  a n d  t h e  k e y  f u n d a m e n t a l  

f a c t o r s  t h a t  a f f e c t i n g  t h e  p r o f i t a b i l i t y  i n  t h e  i n s u r a n c e  

i n d u s t r y  a r e  t h e  l o s s e s .  W e l l  t h e  p o i n t  I  w a s  t r y i n g  t o  

m a k e  a  m o m e n t  a g o  w a s ,  t h a t  o n e  o f  t h e  t h i n g s  t h a t ' s  

t a k i n g  p l a c e  i n  1 9 8 5  a s  I  c a n  o b s e r v e  i t ,  b y  m a n y  o f  t h e  

i n s u r a n c e  c o m p a n i e s  i s  r e e s t a b l i s h i n g  l o s s  r e s e r v e s  o n  

p r i o r  y e a r s  l o s s e s  t o  b r i n g  t h e m  u p  t o  t h e  l e v e l  o f  w h a t  

t h e y ' r e  r e a l l y  g o i n g  t o  c o s t .  }

3 0 B W A G S T A F F

Q :  W i t h  r e g a r d  t o  l o s s e s ,  a s  I  u n d e r s t a n d  i t  t h e  i n s t i t u t e

f o r  c i v i l  j u s t i c e  h a s  r e p o r t e d  t h a t  j u r y  v e r d i c t s  a s  a 

w h o l e  r e m a i n e d  a b o u t  t h e  s a m e  o v e r  t h e  l a s t  q u a r t e r  

c e n t u r y ,  v e r d i c t s  i n  t e r m s  o f  t h e  d o l l a r s ,  w i t h  f a c t ,  

i n f l a t i o n  f a c t o r  d o n e ,  t h e y  r e m a i n e d  a b o u t  t h e  s a m e ,  t h e  

n u m b e r  o f  l a w s u i t s  p e r  c a p i t a  h a s  s t a y e d  c o n s t a n t ,  a n d  

j u r o r s  h a v e  f o u n d  g e n e r a l l y  a s  o f t e n  f o r  d e f e n d a n t s  a s  

p l a i n t i f f s  i n  t h e  l a s t  2 5  y e a r s ,  i s  t h a t  a n  a c c u r a t e  

s t a t e m e n t ?

M R .  B L O C K

A :  W e l l  I ' m  n o t  p r e p a r e d  t o  a g r e e  o r  d i s a g r e e  w i t h  i t  i f

t h e i r  r e s e a r c h  i s  b a s e d  o n  f a c t s ,  I ' d  h a v e  t o  a g r e e  w i t h  

i t .

1 0 1



1 M R .  W A G S T A F F

2  Q :  N o w  w i t h  r e g a r d s  t o  i n f o r m a t i o n  t h a t  i n s u r a n c e  c o m p a n i e s

3 m a k e  a v a i l a b l e ,  t h e r e  i s  c e r t a i n  i n f o r m a t i o n  t h a t  y o u

4  h a v e ,  d o  y o u  n o t  t h a t  y o u  r e f e r  t o  a s  p r o p r i e t a r y .

5  M R .  B L O C K

6  A :  I ' m  s u r e  t h e r e  i s .

7  M R .  W A G S T A F F

3  Q :  B u t  y o u  d o  n o t  r e v e a l .

9  M R .  B L O C K

1 0  A :  I ' m  s u r e  t h a t  t h e r e ' s  i n f o r m a t i o n  we  h a v e n ' t  p u t  i n t o  o u r

1 1  r e p o r t s .

1 2  M R .  W A G S T A F F  ji
i

13  Q :  F o r  i n s t a n c e  w o u l d  i t  b e  p o s s i b l e  f o r  a c o n s u m e r

1 4  o r g a n i z a t i o n  t o  p e r f o r m  c l a i m s ,  a u d i t s  o f  y o u r  c l a i m s  i n

1 5  y o u r  i n s u r a n c e  c o m p a n y ?

1 6  M R .  B L O C K

1 7  A :  W e l l , ,  I  c a n  t e l l  y o u  t h a t  t h a t ' s  f r e q u e n t l y  d o n e ,  t h e

1 8  b r o k e r s  w h o  a r e  r e p r e s e n t a t i v e s  o f  t h e i r  i n s u r a n c e  d o  cb im

1 9  i n  a n d  r e v i e w  t h e  c l a i m s .  M a n y  o f  t h e  p e o p l e  w h o  a r e ,  f o

2 0  w h o m  we a r e  a d m i n i s t e r i n g  c l a i m s  e i t h e r  o n  a  r e t r o s p e c t i v <

2 1  b a s i s  o r  o n  a n  a d m i n i s t r a t i v e  b a s i s ,  w h e r e  t h e y  h a v e  a

2 2  g e n u n i n e  e q u i t a b l e  i n t e r e s t  i n  t h e  o u t c o m e  o f  t h e  c l a i m s ,

2 3  c o m e  i n  a n d  r e v i e w  o u r  c l a i m s .  O u r  c l a i m s  a r e  r e v i e w e d  b

2 4  r e i n s u r e r s .  O u r  c l a i m s  a r e  r e v i e w e d  b y  t h e  D i v i s i o n  o f

2 5  I n s u r a n c e .  T h e y ' r e  r e v i e w e d  b y  n u m e r o u s  o u t s i d e

2 6  o r g a n i z a t i o n s .
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1 M R .

2 Q :

3 M R .

4 A :

5 M R .

6 Q :

7

8

9

1 0

1 1

1 2

1 3 M R .

1 4 A :

1 5 M R .

1 6 Q :

1 7 M R .

1 8 A :

1 9

2 0 M R .

2 1 Q :

2 2

2 3

2 4

2 5

W A G S T A F F

A r e  a l l  o f  y o u r  b o o k s  o p e n e d  t o  c u s t o m e r s  o f  y o u r  c o m p a n y ?  

B L O C K

N o ,  t h e y ' r e  n o t .  T h e y ' r e  n o t  s u p p o s e d  t o  b e .

W A G S T A F F

T h e  q u e s t i o n  I  h a v e  f o r  M r .  B r o w n .  S o m e  o f  t h e s e  

p r o p o s e d ,  w h a t ' s  r e f e r r e d  t o  a s  c h a n g e s  r e f o r m s  o f  

i n s u r a n c e ,  t h e y  d o n ' t  i n c l u d e  a n d  t o r t  l a w  i n c l u d e s  s u c h  

t h i n g s  a s  a n d  I  h a v e n ' t  h e a r d  m e n t i o n  t o d a y ,  b u t  o n e  o f  

t h e m  i s  t h a t  t h e r e  w i l l  b e  n o  l o n g e r  a n y  w r o n g f u l  d e a t h  

c l a i m s  f o r  a  p e r s o n  w h o  i s  k i l l e d  t h a t  d o e s  n o t  h a v e  a 

d e p e n d e n t .  t
i

B R O W N  >

I  d i d  n o t  a d v o c a t e  t h a t  p o s i t i o n .

W A G S T A F F

T h a t  i s  o n e  o f  t h e  . . .

3 RO W N
‘ 4 -

I ' v e  h e a r d  t h a t  s a i d  t h a t ,  t h a t  i s  o n e  o f  t h e  p r o p o s a l s ,  

I ' v e  n o t  r e a d  i t .

W A G S T A F F

W e l l  i n  t h a t ,  u s i n g  t h a t  a s  a n  e x a m p l e ,  w o u l d  y o u  a g r e e  

t h a t  t h e r e  i s  a  c o n s t i t u t i o n a l  o v e r l a y  t o  a  l o t  o f  t h e s e  

p r o p o s e d  c h a n g e s  t h a t  t h e  l e g i s l a t u r e  d o e s  n o t  h a v e  f r e e  

r a n g e  a n d  d o  w h a t e v e r  i t  w a n t s  t o ,  a r e n ' t  t h e r e  s o m e  

c o n s t i t u t i o n a l  r a m i f i c a t i o n s  . . .
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1 M R .  B R O W N

2  A :  I t  m a y  w e l l  b e ,  y o u  d i d n ' t  h e a r  me a d v o c a t e  t h a t

3  p a r t i c u l a r  p r o p o s a l ,  I  t h i n k  y o u ' r e  a s k i n g  t h e  w r o n g

4  p e r s o n .

5  M R .  W A G S T A F F

6  Q :  W e l l ,  I ' m  n o t  a s k i n g  y o u  i f  y o u  a d v o c a t e d .  My q u e s t i o n  i

7  . . .

8  M R .  B R O W N

9  A ?  T o  a n s w e r  y o u r  q u e s t i o n ,  t h a t ' s  t r u e  a s  t o  a n u m b e r  o f

1 0  t h e s e  m e a s u r e s ,  a n d  i f  i t  w a s  t r u e  i n  C a l i f o r n i a  f o r

11  e x a m p l e ,  w h a t  a r e  t e r m e d  m i c r o m e a s u r e s ,  t h o s e  a d v o c a t e d  b

1 2  D r .  M c G u i r e  e a r l i e r  t o d a y  w e r e  p a s s e d  i n  C a l i f o r n i a .  T h e
I

1 3  h a d  t o  p a s s  c o n s t i t u t i o n a l  m u s t e r .  T h e  l e g i s l a t u b e  ^ s n ' t

1 4  f r e e  t o  d o  t h i n g s  w i l l y - n i l l y  a n d  t h e y  h a v e  t o  s t a n d  t h e

1 5  t e s t  o f  t h e  c o n s t i t u t i o n .  I ' m  n o t  a w a r e  o f  a n y  p a r t i c u l a

1 6  i n f i r m i t i e s  t h a t  t h e r e  a r e  i n  t h e  l e g i s l a t i o n  t h a t ' s  b e i n

1 7  p r o p o s e d  b y  D r .  M c G u i r e .  T h e r e  m a y  w e l l  b e  i n  t h e  e x a m p l

1 C y o u  j u s t  g a v e  m e .  ; •

1 9  M R .  W A G S T A F F

2 0  Q :  T h a t  e v e r y  c i t i z e n  h a s  t h e  r i g h t  o f  a c c e s s  t o  t h e  c o u r t s .

2 1  A n d  e v e r y  c i t i z e n  h a s  a  r i g h t  t o  e q u a l  p r o t e c t i o n  o f  l a w

2 2  a n d  t h e  d u e  p r o c e s s  o f  l a w .

2 3  M R .  B R O W N

2 4  A :  C e r t a i n l y .
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2 1
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Q :  R e g a r d l e s s  o f  w h e t h e r  t h e y  h a v e  c h i l d r e n ,  d e p e n d e n t s  o r

n o t .

MR. BROWN
A :  O f  c o u r s e .

M R .  W A G S T A F F

Q :  W i t h  r e g a r d s  t o  D r .  M c G u i r e ,  a  c o u p l e  o f  q u e s t i o n s  I  h a v e

f o r  y o u ,  y o u  m a d e  a  s t a t e m e n t  t o w a r d s  t h e  e n d  o f  y o u r

r e m a r k s  t h a t  i f  we  d o  t h e s e  t h i n g s ,  t h a t  we  w i l l  b e  a b l e

t o  k e e p  i n s u r a n c e .  W h a t  a s s u r a n c e s  o r  a g r e e m e n t s  a r e  y o u  

a w a r e  o f  w i t h  t h e  i n s u r a n c e  i n d u s t r y  t h a t  s u c h  w i l l  o c c u r ?

D R .  M C G U I R E  j
It

A :  I ' m  a w a r e  o f  n o n e ,  b u t  t h a t ' s  n o t  s u f f i c i e n t  t o  a n s w e r  t h e

q u e s t i o n .

M R .  W A G S T A F F

Q :  W h a t  i s  s u f f i c i e n t  t h e n ?

D R .  M C G U I R E • t

A :  T h e  s t a t e m e n t  w a s  m a d e  e a r l i e r  t h a t  t h i s  i s  a  p r o b l e m

t h a t ’ s  c o m e  u p o n  u s  i n  t h e  l a s t  f o u r  y e a r s ,  t h a t ' s  s i m p l y

n o t  t r u e ,  i t ' s  b e e n  w i t h  u s  f o r  a t  l e a s t  1 0  y e a r s .  T h e

s t a t e m e n t  w a s  m a d e  t h a t  t h e r e ' s  n o  e v i d e n c e  t h a t  a n y  o f

t h e s e  p r o p o s a l s  w i l l  b e  o f  h e l p ,  t h a t ' s  n o t  t r u e .  T h e  

R A N D  C o r p o r a t i o n  h a s  d o n e  a  v e r y  g o o d  a n d  t h o r o u g h  s t u d y  

o n  i t ,  a n d  I  r e f e r  y o u  t o  i t .  T h e y  p r o p o s e  t h a t  t h e y  

w o u l d  e s t i m a t e  t h a t  2 5 % o f  p r e m i u m  d o l l a r s  c o u l d  b e  s a v e d  

b y  t h e  m e a s u r e s  o f  m i c r o  i f  t h e y  w e r e  a p p l i e d  a c r o s s  t h e

MR. W A G S T A F F
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b o a r d  T h e  R A N D  C o r p o r a t i o n  h a s  d o n e  t h r e e  s t u d i e s .  T h e r *  

w a s  a n o t h e r  s t u d y  d o n e  b y  a n  a c t u a r i a l  g r o u p  w h i c h  g a v e  

t h e  o n l y  d e f i c i t  t h a t  i t  w a s  s p o n s o r e d  b y  th %  A M A ,  w h i c h  

s h o w e d  t h a t  s i g n i f i c a n t  s a v i n g s  w o u l d  b e  o b t a i n e d  i n  t h e  

a r e a  o f  m a l p r a c t i c e  l i a b i l i t i e s  a l o n e ,  s o  t h e r e  i s  

i n f o r m a t i o n .  T h e  C a l i f o r n i a  d o c t o r s  t h i s  y e a r ,  u n d e r  M I E C  

w h i c h  i s  t h e  s a m e  c o r p o r a t i o n  t h a t  i s  i n  A l a s k a  c o m p e t i n g  

w i t h  M I C A  h a d  a  5 % i n c r e a s e  i n *  t h e i r  p r e m i u m s  o v e r a l l ,  w<" 

h a d  s o e m t h i n g  o n  t h e  o r d e r  o f  8 0  t o  9 0 %.

W A G S T A F F

W e l l  t h e  p r o b l e m  w i t h  M I C A  a s  I  u n d e r s t a n d  i t ,  i s  n o t  M I C A  

i t s e l f ,  b u t  i t s  r e i n s u r a n c e .  j

M C G U I R E :

i t ' s  n o t  t r u e .  A n d  a s  I  s a i d  i n  t h e  s t a t e m e n t  t o d a y ,  a n d  

I  t h i n k  t h a t  t h e  h i s t o r y  i l l u s t r a t e s  i t ,  i n  D e c e m b e r  t h e y  

w e r e  u n a b l e  t o  g e t  r e i n s u r a n c e .  T h e y  d e c i d e d  t o  g o  i t  

a l o n e .  W h e n  t h e y  d e c i d e d  t o  g o  i t  a l o n e  t h e  a c t u a r i e s  

t o l d  t h e m  t h a t  t h e y  h a d  t o  d o u b l e ,  i n c r e a s e  b y  1 0 0 %, 

a v e r a g e ,  t h e  p r e m i u m  a n d  t h e y  h a d  t o  b e c a u s e  o f  n o  

r e i n s u r a n c e ,  d e c r e a s e  t h e  c o v e r  t o  $ 5 0 0 , 0 0 0 . I n  F e b r u a r y  

. . . ,  t h a t  w a s  a  d o u b l i n g  o f  t h e  r a t e  w i t h o u t  

r e i n s u r a n c e .  I n  F e b r u a r y  o f  1 9 8 6  t h e y  w e r e  a b l e  t o  g e t  

r e i n s u r a n c e  f r o m  L o r d s .  T h e n  t h e  r a t e  h a d  t o  g o  u p  a  1 4 0  

t o  1 7 0 %, n o w  i t  s e e m s  r e a s o n a b l e  t h a t  t h e  4 0  t o  7 0  i s  

r e l a t e d  t o  t h e  r e i n s u r a n c e .
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1 M R .  W A G S T A F F

2  Q :  T h a t ' s  a l l  t i e d  i n  t c  r e i n s u r a n c e .  T h e  e x i s t e n c e  o f  i t ,

3  n o n e x i s t e n c e  o f  i t ,  o r  t h e  i n c r e a s e d  p r e m i u m s  c h a r g e d  b y

4  t h e  r e i n s u r e r .

5  D R .  M C G U I R E

G A :  I t  r e a l l y  i s n ' t  a n d  I  t h i n k  w h a t  y o u  . . .

7  M R .  W A G S T A F F

8  Q :  M a y b e  w e ' r e ,  I  t h o u g h t  t h a t ' s  w h a t  y o u  j u s t  s a i d .

9  D R .  M C G U I R E

1 0  A :  N o .  I  s a i d  t h a t  w i t h o u t  r e i n s u r a n c e  i n  t h e  p i c t u r e ,

1 1  n e v e r m i n d  r e i n s u r a n c e ,  t h e y  h a d  t o  d o u b l e  t h e  r a t e ,  w h e n

1 2  t h e y  w e r e n ' t  a b l e  . . .  «

1 3  M R .  W A G S T A F F  '

1 4  Q :  B e c a u s e  o f  t h e  l a c k  o f  r e i n s u r a n c e .

1 5  D R .  M C G U I R E

1 6  A: M o .  B e c a u s e  t h a t ' s  h o w  m u c h  t h e y ' d  l o s t  i n  o r d e r  t o  s t ' y

1 7  s o l v e n t .  T h e y  h a d  t o  d o u b l e  t h e  r a t e  i n  o r d e r  t o  a c c o u n t

1 8  f o r  t h e  l o s s  e x p e r i e n c e ,  n e v e r m i n d  t h e  r e i n s u r a n c e .  W h e n

1 9  t h e y  r e i n s u r a n c e ,  t h e  a d d i t i o n a l  c o s t  o f  t h e  i n c r e a s e d

2 0  c o v e r a g e  p r o v i d e d  b y  t h e  r e i n s u r a n c e  w a s  a n  a d d i t i o n a l  4 0

2 1  t o  7 0  p e r c e n t  o v e r  t h e  1 0 0  p e r c e n t ,  a n d  y o u  c a n  v e r i f y

2 2  t h a t  w i t h  D a v i d  F r a z i e r  a n d  a l l  t h e  r e s t  o f  M I C A .

2 3  M R .  W A G S T A F F

2 4  Q :  T h e  r e i n s u r a n c e  c o m p a n y  t n a t  y o u  e v e n t u a l l y  h a v e  g o n e

2 5  w i t h ,  w h a t  a c c e s s  d o  y o u  h a v e  t o  t h e i r  b o o k s  a n d  r e c o r d s ?
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1 D R .

2 A :

3

4 M R .

5 Q :

6

7

8

QJ D R .

1 0 A :

1 1

1 2

1 3

1 4

1 5

1 6

1 7 M R .

1 8 Q :

1 9 D R .

2 0 A :

2 1 M R .

2 2 Q :

2 3 D R .

2 4 A :

2 5 M R .

2 6 Q :

M C G U I R E

W e l l ,  I  h a v e n ' t  g o n e  w i t h  t h e m  b e c a u s e  I ' m  n o t  i n s u r e d  b y  

M I C A .  I  d o n ' t  k n o w  t h e  a n s w e r  t o  t h e  q u e s t i o n .

W A G S T A F F

T h e n  y o u  m a d e  a  s t a t e m e n t  o r  t o l d  t h e ,  t o w a r d s  t h e  e n d  o f  

y o u r  t a l k  a n  i n c i d e n t  w h e r e  a n  a t t o r n e y  h a d  a p p a r e n t l y  

r e c e i v e d  a m i l l i o n  d o l l a r  f e e  f o r  9 0  d a y s  w o r k  i n  a c a s e .  

W h a t  c a s e  w a s  t h r . c ?

M C G U I R E

W e l l ,  y o u  s e e  o n e  o f  ‘h e  p r o b l e m s  w e  h a v e  w h i c h  I t h i n k  i:

t e r m s  o f  i n f o r m a t i o n  t h a t  we s h o u l d  m a k e  a v a i l a b l e ,  t h e

i n f o r m a t i o n  i n  s e t t l e m e n t s  t h a t  a r e  o u t s i d e  o f  j u i j y
(

t r i a l s ,  t h e r e ' s  a  l i t t l e  d o c u m e n t  i n  t h e r e  t h a t  s a y s  t h a t  

n o b o d y  c a n  r e l a y  t h e  i n f o r m a t i o n ,  a n d  t h a t ' s  o n e  o f  t h e  

t h i n g s  t h a t  we  o u g h t  t o  m a k e  o p e n ,  i s  w h a t  t h e  t e r m s  o f  

t h e s e  s e t t l e m e n t s  a r e .

W A G S T A F F
•

D o  y o u  k n o w  t h e  n a m e  o f  t ,t c a s e ,  D o c t o r ?

M C G U I R E

N o ,  b u t  . . .

W A G S T A F F

D o  y o u  k n o w  t h e  n a m e  o f  t h e  p e o p l e  i n v o l v e d ?

M C G U I R E  

Y e s .

W A G S T A F F

A n d  h a v e  y o u  a p p r o a c h e d  t h e m  a n d  t a l k e d  t o  a n y  o f  t h e m ?
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1 D R .  M C G U I R E

2  A :  I  ' n a v e .

3  M R .  W A G S T A F F '

4  Q :  A n d  d o  y o u  t h i n k  a  w r o n g  w a s  d o n e ?

5  D R .  M C G U I R E

6  I  t h i n k  t h a t  we h a v e  t o  d e c i d e  t h a t  a s  a  s o c i e t y .  D o  we

7  w a n t  t o  h a '  e  a . . .

3  M R .  W A G S T A F F

9  Q :  D o  t h e y ?  D o  t h e  p e o p l e  i n v o l v e d  f e c * l  a w r o n g  w a s  d o n e ?

1 0  D R .  M C G U I R E

1 1  A :  T o  w h o m ?

1 2  M R .  W A G S T A F F
I

13  q ;  t o  e i t h e r  t h e  a t t o r n e y  o r  t h e  p e r s o n  h e ' s  r e p r e s e n t i n g .

1 4  D R .  M C G U I R E

15  A :  I ' m  n o t  s u r e  I  u n d e r s t a n d  y o u r  q u e s t i o n .  I  t a l k e d  a b o u t

1 6  t h e  d o l l a r s  o f  s o c i e t y  t h a t  w e r e  a l l o c a t e d  t o  t h e

17  m e c h a n i s m  a n d  h e r e ' s  a n  e x a m p l e  o f  o n e  i n  w h i c h  t h i s  w a s

18  a l l o c a t e d .  T h e  i s s u e  i s ,  i s  t h a t  how.  we  w a n t  i t  t o  b e ?

1 9  M R .  W A G S T A F F

2 0  Q :  Y o u r  s u g g e s t i n g  t h a t  t h a t  w a s  a n  e x c e s s i v e  a t t o r n e y ' s  f e e .

2 1  D R .  M C G U I R E

2 2  A :  I ' m  s u g g e s t i n g  t h a t  n o n e  o f  u.. w o r k i n g  9 0  d a y s  a r e

2 3  p r o b a b l y  w o r t h  a  m i l l i o n  d o l l a r s .

2 4  M R .  W A G S T A F F

2 5  Q :  W e l l  t h a t ,  y o u ' r e  s a y i n g  t h a t  t h a t ' s  e x c e s s i v e .
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1

2

3

4
5
6

7
8

9
10

1 1

12

13
14
15
16
17
18

19
20

2 1

22

23
24

A :  I  t h i n k  i t ' s  e x c e s s i v e .

M R .  W A G S T A F F '

Q :  W h y  d o e s n ' t  y o u r s e l f  o r  t h e  p e r s o n  w h o  h a s  a g r e e d  t o  t h i s

t h e  c l i e n t ,  w h o  h a s  b e e n  c h a r g e d  a n  e x c e s s i v e  f e e  i n  y o u r  

j u d g m e n t ,  w h i l e  d o n ' t  t h e y  f i l e  a  g r i e v a n c e  w i t h  t h e  

A l a s k a  B a r  A s s o c i a t i o n .

D R .  M C G U I R E

A :  B e c a u s e  I  d o n ’ t  t h i n x  t h e  c l i e n t  p e r c e i v e s  t h a t  t h e y  a r e

a g g r i e v e d .  T h e y  g o t  a m i l l i o n  d o l l a r s  t o o .  T h e  a g g r i e v e

p a r t y  i f  t h e r e  i s  a n y  a r e  t h e  p e o p l e  t h a t  p a i d  t h e

i n s u r a n c e  c o  b e g i n  w i t h  a n d  t h e  c o n s u m e r s  t h a t  g a y e  t h e m
i

t h e  m o n e y  i n  o r d e r  t h a t  t h e y  c o u l d  p a y  i t .  1

M R .  W A G S T A F F

Q :  W e l l  w h y  d o n ' t  y o u  f i l e  a  g r i e v a n c e  i f  y o u  f e e l  s o

s t r o n g l y  a b o u t  i t .

D R .  M C G U I R E

A :  W e l l ,  I  am  f i l i n g  a  g r i e v a n c e .  W h a t  I ' m  d o i n g  i s  I ' m

g o i n g  t o  t h e  l e g i s l a t u r e  a n d  t r y i n g  t o  g e t  t h e m  t o  c o r r e c  

t h i s  s i t u a t i o n .

M R .  W A G S T A F F

Q :  T h a n k  y o u .  I  d o n ' t  h a v e  a n y  o t h e r  q u e s t i o n s .

D R .  M C G U I R E  

A :  T h a n k  y o u .

DR. M C G U I R E

1 1 0



A c o u p l e  o f  q u e s t i o n s  f o r  M r .  ^ c c k .  M r .  B l o c k  i n  a 

f o r m e r -  i n c a r n a t i o n  I  r a n  a n  i n s u r a n c e  c o m p a n y ,  a n d  s o  I  

w o u l d  b e  c o n c e r n e d  t o  k n o w  w h e t h e r  o r  n o t ,  f o r  e x a m p l e ,  

t h e  f a c t  t h a t  t w c  o f  my b r e t h e n  h e r e  a r e  p a y i n g  i n  t h e  

c a s e  o f  M r .  S a n d e r s  h i s  p r e m i u m s  h a v e  b e e n  i n c r e a s e d  b y  

t e n  f o l d  a n d  i n  t h e  c a s e  o f  M r .  L i b b e y ,  s i x  t i m e s .  D o  y o u  

h a v e  a  l o s s  e x p e r i e n c e  t h a t  i n d i c a t e s  t o  y o u  t h a t  t h e s e  

i n c r e a s e s  a r e  n e c e s s a r y  i n  t h e ,  t a k i n g  l a w y e r s  a s  a c l a s s  

f o r  e x a m p l e ,  h a v e  m a l p r a c t i c e  c l a i m s  a g a i n s t  l a w y e r s  

i n c r e a s e d  t o  t h e  p o i n t  t h a t  i t  i s  n e c e s s a r y  t o  c h a r g e  t h e m  

a s  a  c l a s s ,  t h e s e  p r e m i u m s ?
I

B L O C K  [

W e l l  I  h a v e  t o  l i m i t  my a n s w e r  t o  t h e  a r e a s  t h a t  I  k n o w  

a b o u t  a n d  t h e  a r e a s  t h a t  my c o m p a n y  e n g a g e s  i n  a r e  t h e  

o n e s  I ' v e  g o t  t o  k n o w  a b o u t  m o s t  r e a d i l y  a n d  we d o  n o t  

i n s u r e  t h a t  c l a s s  s o  I  d o n ' t  h a v e  t h e  s t a t i s t i c s .

F R A T I E S 4
W e l l ,  g e n e r a l l y  s p e a k i n g  a s  a ,  y o u ' d  a g r e e  w i t h  me c h a t ,  

w o u l d  y o u  n o t  t h a t ,  t h a t  i n v e s t m e n t  p r o b l e m s  t o  o n e  s i d e ,  

i f  y o u  d o n ' t  h a v e  i n v e s t m e n t  p r o b l e m s ,  t h e  l o s s  e x p e r i e n c e  

g e n e r a l l y  w o u l d  d i c t a t e  r a t e s .

B L O C K

T h a t  c e r t a i n l y  s h o u l d  b e  t h e  m o s t  p r e d o m i n a n t  f a c t o r .

F R A T I E S

I l l



1 MR.

2 Q :

3

4 M R .

5 A :

6 M R .

7 Q :

8

9

10

1 1

12 M R .

1 3 A :

1 4 M R .

I S Q :

1 6

1 7

1 8

1 9 M R .

20 A :

21 M R .

22 Q :

2 3 M R .

2 4 A :

2 5

2 6

2 7

A n d  t h a t :  u n d e r w r i t i n g ,  g o o d  u n d e r w r i t i n g  h a s  s o m e t h i n g  t o  

d o  w i t h  y o u r  l o s s  e x p e r i e n c e .

B L O C K

S u r e  i t  d o e s .

F R A T I E S

N o w  t h e r e  w a s  a  p e r i o d  i n  t i m e  i f  I  u n d e r s t a n d  w h a t ' s  beer 

s a i d  h e r e  t o d a y ,  w h e n  t h e  i n s u r a n c e  c o m p a n y ,  o r  w h e n  c h e  

i n s u r a n c e  i n d u s t r y  m o r e  o r  l e s s  w e n t  o u t  o n  a  l i m b  b e c a u s e  

o f  t h e  f a v o r a b l e  i n v e s t m e n t  c l i m a t e  a n d  s o u g h t  p r e m i u m  

d o l l a r s .

B L O C K  i
(

T h a t  i s  c o r r e c t .  '

F R A T I E S

B u t  t h e y  m a d e  a  m i s t a k e  b e c a u s e  o f  t h e  i n v e s t m e n t  c l i m a t e  

t u r n e d  w r o n g  o r  t h e i r ,  t h e  p e r c e n t a g e  o f  t h e i r  i n v e s t m e n t  

d i d n ' t  m e e t  t h e i r  e x p e c t a t i o n s .  Am I  c o r r e c t  i n  h e a r i n g  

t h a t ?  •  .

B L O C K

W e l l  .  . .

F R A T I E S

I n t e r e s t  r a t e s  w e n t  d o w n  i n  o t h e r  w o r d s .

B L O C K

W h e t h e r  y o u  w o u J  j  r e g a r d  t h a t  a s  a  m i s t a k e  o r  n o t  i s  a n  

i n d i v i d u a l  m a n a g e m e n t  j u d g m e n t .  I  t e n d  t o  t h i n k  i t  w a s n '  

v e r y  s m a r t ,  b u t  m a n a g e r s  o f  t h e  c o m p a n i e s  t h a t  d i d  i t ,  

p r o b a b l y  d o n ' t  r e g a r d  i t  a s  a  m i s t a k e .

F R A T I E S

1 1 2



1 MR. FRAT1ES

2 Q: Well, I don't mean -o cr itize them as havi ng  done any thing

3 w rong or immoral or illegal, but what happened  was that

4 their investment didn't turn out as well as they thought

5 it would, is that not so?

6 MR. BLOCK

7 A: No. I don't think .it had an y th i ng  to ao with the

8 investments not tu r ni n g out, they turned out fine, it's

9 that what they did was the losses were so high compared

10 with the pr em iu m they col le ct ed to invest, that they got

11 trapped.

12 MR. FRATIES ,
I

13 Q: Well, t h a t’s what I ’m getting at. Isn't it true thht at

14 that time in an effo rt to obtain money to invest in this

15 favorable inv estment climate, that the insurance companies

IS either relaxe d their u nd er writing  st an dards or they went

17 or they lowered their rates d i s as t ro us l y to compete for
■ ̂ *

18 the money that they needed for investment?

19 MR. BLOCK

20 A: Well, what y ou 'r e  sayi ng  is that had they not done that,

21 then we w ou l d hav» hit today's point about three years

22 ago.

23 MR. FRATIES

24 Q: I'm not say in g any t h in g of the sort. What I'm asking you

25 is that aren't you in a way pr o po si ng that we revam p or if

26 you like, junk a tort s y st em  that has taken us two or

J
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1 three hu ndred to dev el o p in order that we nay compe ns at e j

2 for your disastrous u n d e rw r it in g  policies?

3 MR. BLOCK \

4 A: No, that's not at all what's being said, because what I i

5 just said is still true, and that is had the insurance [

5 industry not reduced its prices below cost;- then we woul I

7 be at this insurance pr ic in g  crisi bout three years ago [

8 and then we would have the same a e. The fact of the

9 matter is that whatever may be the prices charged by the

10 insurance industry, the losses continue to go up, that's

11 the pr o bl e m that has to be ad d resse d and be cause the

12 insu rance industry may have masked it for a period of tim*|

13 by u n d e r p r i c i n g  the produ ct  doesn't mean that th e'pr ob le m I

14 isn't there. Now if you regard the crisis as this sharp

15 increase, this ph en o me n on  of the cycle, on the sharp

16 increas e co m pa ri ng this years prices with last, yes there

17 is a crisis and that could have been avoide d by a

18 co n ti nu al  patt er n of increasing pricing and not engaging h

19 in this com pe ti tive cycle but it doesn't . . .

20 MR. FRAITES

21 Q: Mr. Block what I'm reall y asking you is if yci a los:

22 ratio in any of chese categories that we're talking about

23 that justifies the dr astic increase in premiums that your

24 aski ng  for, because the normal underwrit in g standards,

25 isn't it true, that losses and loss ratios and good

26 un d er w r i t i n g  dictate what you' re going to charge the

27 customer.
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1 MR. BLOCK

2 A: Th at is correct, and what I was p o i nt i ng  out here is that

3 the loss ratios justify substa nt ia l increase in prices.

4 MR. FR ATIES

5 Q: The loss ratios as comp ar ed to the premiums that you've

6 been collecting.

7 MR. BLOCK

8 A: T hat's  correct.

9 MR. FR ATIES

10 Q: Du ri ng  that period of time when you lowere d premiums in

11 order to compete for mo ne y in the market in order to

12 invest properly. J
i
i

13 MR. BLOCK

14 A: That  and the loss ratios that are de v el o p i n g  from years

15 prior to that, that's correct.

16 MR. FRATIES

17 Q: Well, is there a p o s s i b i l i t y  Mr. Block to come back to my

18 o r ig in al qu estion, that the increase in premiums that

19 you' re  asking for, and the general re v amping of this tort

20 s ys t em  that we're c on c er ne d with he:e, is an effort to

21 collect  money that has no thing to do with the impact on

22 the insurance indu st ri es of the way we settle our torts

23 claims, is rather a matter of trying to get well from an

24 ac c id e nt  that o c c u r re d  a few years ago due to improper

25 in vestment practices in the insurance industry.
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1 MR. BLOCK

2 A: Well, I think what p u ' r e  asking me to say here is . . .

3 MR. FRATIES

4 Q: I'm not asking you to say an yt hing Mr. Block. Really, I'r

5 not trying to be unfriendly, I'm just concerned be c au se  I

6 didn't hear a word up to this time about loss ratios. I

7 haven' t heard any indication whatsoev er  for example, of

8 lawyers as a class have su dd enly b ecome a disastrous

9 insurance risk, but any ti me  that you take somebod y' s

10 insurance premiums and mul ti p ly  th em  by ten you've

11 s udden ly  gone from pig iron under water to dynamite

12 factories so far as the risk that en t e ri ng  and I '
II

13 wo nd e ri n g wh eth er we 'r e looking  at the risk or whether

14 we 'r e simply g e tt i ng  wea lt h from an ec o no m ic  disaster in

15 the industry of some sort.

16 MR. BLOCK

17 A: There are three factors that are going to be looked at

18 predominantly. One is the current and past level of

19 p ro fi t a b i l i t y  and you might want to call it the ge tting

20 well factor. Th at  plays a role in it. Number 2, the

21 actual reported losses and how those are reflected on the

22 books. The loss ratio that you ref erred to, that plays a

23 predomina nt  factor. And the third is the perceive d

24 exposure based on the de velo pm en t of the law. And if an

25 insurance co mpany's told, that it can only write X number

26 of dollars of insurance, which is 1 ss than what it would
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1 have had to be w r i ti n g in the past for any number of

2 reasons, it's going to tend to be more se le ctive and pick

3 those areas where the legal environ me nt  and whatnot

4 pred ic ts  the higher level of profita bi lity, and if there

5 are areas where it is either un pr editabl e or pr ed i ct e dl y a

6 high expo su re  they're going to avoid it or price it in

7 order to m inimize that exposure.

8 MR. FRATIES

9 Q: Well then let me ask you this final ques ti on Mr. Block.

10 You've talked about the get well factor. Now talking

11 about loss ratios and p redi ct ab ility, what is there that

12 you could tell us about for example that in terms of
I

13 p r e d i c t a o i l i t y  that makes you feel wha t Mr. Sanders,1 or in

14 terms of his past loss ratio, and I underst an d that Mr.

15 L i bb ey  hasn't had any losses, would make you feel that it

15 is n e c e s s a r y  to increase their premiums by ten fold and

17 six times res pe ct ively?

18 MR. BLOCK

19 A: Well, if your past inc ar na tion you were  in the insurance

20 busines s you know that you don't . . .

21 MR. FRATIES

22 A: I was.

23 MR. BLOCK

24 A: that you don't just evaluate whether how you write legal

25 m a l p r a c t i c e  based on Mr. Libbey's p e rforman ce  or Mr.

26 Sand er's performance. You base it on the performance of
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the industry as a whole and what the chan gi n g legal 

environment is as to legal m al p ra c t i c e  and as the exposur 

expands, an 1 you find the courts a w ar di ng  mere liberal 

awards for whatever reason and in chan gi ng law, then the 

rates are going to have to go up to reflect the exposure. 

That 's  not a ref le c ti on  on Mr. Libbey's practice, it's a 

reflection on the ch aracter of the law affecting lawyers 

exposure to the public.

MR. FRATIES

Q: That 's  what concerns me be cause from r..y vantage point sue

as it is on the Board of G o ve r no rs  of this state, of the 

Bar of the State, I ha ven't seen anyt hi ng what so ev er to

indicate that there is a ma ss iv e increase in exp os ur e on

tne part of lawyers ana that's the only aspect of it that 

I know about. Well I can see one of my colleagues there 

in the looking w i l d l y  around, but the fact remains that 

there may be some reserve setup, but I haven't heard of 

anv claims bei ng  paid out. :

MR. BLOCK

A: Well I would invite you to talx to the legal insurance

carriers that are pr o vi d in g  legal mal pr actice insurance. 

I'm sure they can justify their figures in one way or 

another, i t’ not my field, so you'll have to talk to 

them. Fundamentally, that's what taking place.

MR. FRATIES

Q: Thank you.
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1 MR. BLOCK

2 Thank you.

3 MR. B R A N S O N •

4 Q: Mr. Thompson, you had some questions.

5 MR. TH OM P SO N

6 Qi I have a couple of questions for Mr. Block. I'm sorry if

7 we see m to be pi cking on you, but you have the most

8 figures of anyone, you ac tu a l ly - ha d  numbers that we could

9 come to grips with. You were using numbers which we could

10 come to g n  with and many of the people talking general

11 principle, M. W ag staff asked earlier about the loss of

12 the insurance industry over the last couple of yearp and I
i

b el i e ve  his qu e st i on  was predica te d on this National13

14 Insurance C o ns um er O r g a ni z at i on  which I took you're not

15 impressed with.

16 MR. BLOCK

17 A : Not really.

18 MR. T H O MP SO N

19 u: Okay. How about Best review, A and Best, that's sort of

20 the regular handbook of the industry isn't it?

21 MR. BLOCK

22 A: It tends to be, yes.

23 MR. THO MP S ON

24 Q: I mean that's what's externall y acce pted and its industry

25 crea tu re  . . .
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1 MR. BLOCK

2 A: That' s right.

3 MR. THO M P SO N

4 Q: Alright, I'm b r i n gi n g this information trom Best R ev i ew  o

5 J a n u a r y  of this year in the case that the casualty

6 pr op e rt y casualt y insurance industry grew by 7.6 billion

7 dollars in net worth last year, 1985.

8 MR. BLOCK

j A: That'’s pro ba bl y so.

10 MR. TH O MP S ON

11 Q: And its increased from 35 bi ll io n to 71 bi ll ion since

12 1978, in net worth. i
i

13 MR. BLOCK

14 A: Yep, it's pro b ab l y right.

15 MR. T H O M P S O N

16 Q: I'm not an accountant, that sounds to me li:<e you're

17 ma ki n g a lot of money.

18 MR. BLOCK 1

19 A: Over the lorg term we have and I would su spect over the

20 long term we'll continue to for the reasons I pointed out

21 MR. T H O M P S O N

22 Q: Okay. See it's di ff ic ul t for me as an at t or n ey  and not a

23 acco un ta nt to tie that kind of p r o f i t a b i l i t y  to the kind

24 of increases w e' re s e ei ng  in the premiums. These

25 increases al l egedly  are reflecting losses that are

26 in creasing your net worth. Your net worth is bl ow in g up

27 like a balloon.
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3L0CK

Alright, well, there's other things thac contribute to net 

worth, such as c o nt ri butions of capital and other things 

that go to increase the net worth, but you know I think 

all you're doing is e m p ha si z in g  tne point that I made a 

little earlier duri ng my main presentation. Insurance 

industry as long as its permitt ed  to exists is going to 

continue on the long term to make a prof it  by charging 

somewhat more than what it takes to cover the losses and 

you know there may be a peri od when we didn't do that and 

it's going to, the premiums are goi ng  to go back up to 

accomplish that end, and yes there's go ing to be onjth e
i
i

long term, growth in capital and there's going to be 

growth in earnings and ail the things that you're citing.

That's the natural, that's the natural thing •. nat you

could expect in a free enterprise  econoomv.

THOM PS ON

I just, I don't u nd e rs t a n d  why the net worth is up 7.6 

bi llion when you lost over 5 billion. I don't, I don't - 

there's a di sp ar i ty  there that I can't come to grips with. 

BLOCK

Well I'm not ent i re l y sure, I wo ul d have to pull the 

figures up, make sure I'm reading the same ones you are to 

explain it, but you know first of all we ought to use a

consistent basis of a c co u nt i ng  and w ha cever basis you like
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21 MR.

22 A:

23
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we'll just use it c o n s is t en tl y  throughout. The problem 

with the MEECO report is it's making up a few of its own 

ame ndments  to the s tanda rd  a cc ou nting system.

JOMPSOK

Well, I was . . .

LOCK

The best figures which you now are harking back to show 

c o mpar is on s over 1978, almost an eight year period, I have 

to agree with you that business has been profit ab le  over 

the eight year p eriod and it's going to continue to be 

pr ofi t ab l e h o p e f u l l y  over the next eight to ten year

pe ri od  no matter what happens to the tort system. J That's,

I
that's the point I was trying to make.

ICMPSON

The comments that you nad about the re quirements that you 

report various i nform at io n and whatnot, are you aware of

the problems we 'v e been having in trying to find ou t

s o m e t h i n g  about If.gal ma lp r ac t ic e rates? I mean w e ' v e *

been s cr a tc h in g for mont hs and we can't get any

in forma ti on  that any of us can understand? 

jOCK

I'm not in tim a te ly  familiar with the p r o b l e m  you're 

having, no, and if you'd like me to help you get that 

information, I'll point you in the right direction, or 

work with you to get it.

122



1 MR.

2 Q:
3
4
5 MR.

6 A:

7
8 MR.

9 Q:
10 MR.

11 Q:
12
13 MR.

14 A:

15 MR.

16 Q:
17
18
19
20
21
22
23
24
25
26

T HO M PS ON

I think we knew . . .  we were po in te d in the right 

directions  and we went and got the information that was 

there, but it doesn't tell us anything.

BLOCK

Well, I don't kn ow  wha t you' v e got, so I can't, you're 

ahead of me on that, so I just don't know.

THO MP S ON

Th at 's  the on:y q u e s t i o n  I had c o n c e r n i n g  che rates. 

BRANSON

Mr. Block I have a short question, I wonder is it 

n e c e ss a ry  for you to incr ea se rates . . .
I

BLOCK

W ha t' s  that?

BR ANSON

Is it ne c e ss a ry  for the in su rance industry to increase 

rates by the mu ltiple that they've been increased? I mean 

look at s o m e bo d y that's never had a claim in 20 years and 

s ud d en ly  they're p a yi ng  six times as much as he paid 

before, or ten times as much as he paid before. I 

re cognize that you dip pe d under that line a little bit and 

y ou've got to make that up and I guess you want to make it 

up right away, because  these rates seemed to reflect it. 

You want that mo ney yesterday, you want it back, so you're 

g^i ng to raise these rates, but do you really have to 

raise them this high? Do you have to raise 200, 300
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percent for some insurers and more to get that line that 

you showed us awhile ago. To get that., you didn't dip 

200, 300%, you didn't dip six times, ten times, but those 

are the kinds of rate increases we seem to be seeing. Is 

that, do you, maybe I'm, I'm not a statistician, so maybe 

I'm looking at the wr on g kind of me as ur ements, but seems 

to me you're ra ising the rates much higher than you have 

to, to bring yourself back u p ‘on line from this m o m e n t ar y  

swing in your econom ic  situation.

MR. BLOCK

A: Okay. Well let me give you the short answer to your shor

question. j
i
\

MR. BRANSON

Q: Thank you.

MR. BLOCK

A: The fact of the matter is, I mean I, without knowing what

i
p olicy or what line of insurers you're speci fi c al l y 

re ferring to, there's another phenome no n that perhaps I* 

didn't dwell on qu i te  long enough, but let me just say 

that there's another aspect to what happens when you have 

a s ig ni f ic a nt  loss in the insurance busi ne ss and it eats 

up a lot of capital. You find that the insurance industr 

then can pro v i de  less coverage overall, and demand begins 

to exceed supply. A nd  whenever that happens, the 

insurance industry is going to have to make some choices. 

Do we sell this kind of insurance? Or that kind of
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insurance? Do we sell it in this state, or in that 

state? Do we accep t these large risks, or do we accept 

the pig iron under water type of risks? And when you 

start to m?.ke those choices, what you find is the 

insurance industry is naturall y going to g ra v it at e to the 

lines and the level of risks, and the classes, and the 

state's, and the jurisdictions, where pr of itabilit y is 

more predictable. More certain.* And so, in the area of 

pro pe r ty  insurance, and wc ers c om p ensatio n insurance, 

there is other lines of insurance you're not seeing.

Thos e kinds of increases, you're seeing increases, but 

you're not s ee in g  the 2, 3, 5 and 10 ma ni fold by the rate
t

increases. Y o u ' r e  s eeing 20, 30 or 40 percent increases 

maybe. Now, what happ en s is, if they use up that capacity 

wr it i ng  those kinds of insurance, then what happens, the 

dem and for these other more risky types of coverages 

bec om e so crit ic al  that I would imagine the insurance 

i nd u st ry  has got to respond like any other limited 

a v a i l a b i l i t y  of vendors, they're going to get the prices 

up to meet the market. And where you have high risk 

covers, like legal ma lp r a c t i c e  has become, or medical 

m al p r ac t ic es  in many classes and da ycare centers because 

of ph en om en o n in their particular industry the insurance 

ind ustry has got to respond by rapidly increasing those 

many manifo ld  pies bec a us e  of the three things that I 

said. Becaus e of the recoupment proble m that was referred
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1 to over here. 3eca use of the loss ratio that Mr, Fraties

2 referred to. And becau se  of the insurance industry's

3 per ception  p r o s p e c t i v e l y  of the legal environment they're

4 buying into.

5 MR. BRANSON

6 Q: Thank you. One other question. Dr. McGuire, during the

7 break you asked me to ask you a question, that you felt

8 s om ething had been m i s s ta t ed  and I'd like to give you an

9 o p p or tu n it y  to re spond to that. It had to do, I believe

10 with a statemen t made by Mr. Libbey about the Ca na dian or

11 On ta rio insurance experience, and if you'd like to . . .

12 DR. MC GUIRE i
l

13 A: Thank you for that opportunity. We were told in ^he Hous-

14 labor and co mm erce hearings in June au that Iowa and

15 Onta r io  had p a ss ed  subs t an ti v e tort refo rm and that they

15 hadn't worked there and so it wasn't going to work

17 anywhere  else. Well the fact of the matter is that .Iowa

18 didn't pass any substa nt i ve  tort reform and that's why.it

19 didn't work. The second  fact is that On ta rio passed no

20 legislation in 1970. By case law there was a cap on pain

21 and suffering. Th er e  were restrictions on punitive

22 damages and a d d e n d u m  clause and res tr ic tion on contingent

23 fees and the p en a lt ie s  for frivilous suits. This is case

24 law, it was not l eg i sl a te d  and so to say that it was

25 legisl at ed  is misleading. Thank you.

126



Q: I don't rememoer Hr. Libbey. Did you say this WAS

legislative, case law, or you have a . . .

MR. LIBBEY

A: I said it existed in the 1970s. I may have said it was

passed, I list en ed to the same evidence at the hearing 

that Dr. McGuire did and that was b a si ca ll y my source, 

MR. BRANSON

Q: I have been told by our television director Mary Hughes

that I have five mi nut es left, are there any other 

q ue s ti on s from the Board? Mr. Ditus.

MR. DITUS ,
l

Q: Dr. McGuire did you indicate you're not a member of !MICA

DR. MCGUIRE 

A: That's true.

MR. DITUS

Q: Have you ever been?
-A *-

DR. MCGUIR E

A: No. I have never been.

MR. DITUS

Q: As I recall, where you here in 1976?

DR. MCGUIRE

A: I came in 1976 tc start private practice.

MR. DITUS

Q: At that time there was a great crisis from the nedical

p ro fe ss io n  i nd ic ating they had no insurance.

MR. 9RANS0N
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1 DR. MCGUIRE

2 A: That's true.

3 MR. DITUS

4 Q: And I believe the l e gisla tu re  gave them six million

5 dollars, interest free to set up an insur ance fund.

6 DR. M ’GUIRE

7 A: I'm not sure if they gave it to them or loaned it them.

8 MR. DITUS

9 Q: But it was several million, interest free?

JO DR. MCGUIRE

11 A: Yes. it's true.

12 MR. DITUS ‘

I
13 Q: And at that time Mr. Block was the c om m is si on er I believe

14 or the director of the Division of Insurance.

'5 DR. MCGUIRE

16 A: True.

17 MR. DITUS

18 Q: And  part of this p r o g r a m  was that it w o ul d be mandatory.

19 DR. MCGUIRE

20 A: True.

21 MR. DITUS

22 Q: So that every doctor wo ul d have to p u r ch as e  this i n s u r a n t

23 and create a fund that in time would build up into

24 so m ethin g that w o u l d  perhaps take cv.i.e of this pr ob lem

25 forever?
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DR. MCGUIRE 

A: Thac was said.

MR. DITUS

Q: And did you in itially join, or you never joined?

DR. MCGUIRE

A: I never joined.

MR. DITUS

Q: And then some physi cians r e f u s e d  to join?

DR. MCGUIRE 

A: They did.

MR. DITUS

Q: And they were threa te ne d that they w o ul dn 't  be a b l e tto
t

practice if they d i d n 1 3in? '

DR. MCGUIRE 

A: Th ey  were.

MR. DITUS

Q: And then later the A t t o r n e y  General wi t hd r e w  those de mands

and they were allowed . . . the law was mo d if ie d  to m a k e  - 

it voluntary?

DR. MCGUIRE 

A: It's true.

MR. DITUS

Q: How many phys ic i an s  joined MICA when it was set up?

DR. MCGUIRE

A: Ro u gh l y 5C percen . of the doctors are p r es en tly insured.



1 MR. DITUS

2 Q: How many were here at the time MICA was first set up?

3 DR- MCGUIRE

4 A: I don't know.

5 MR. DITUS

6 Q: You know how many w e re  in MICA at the tim e it was set up?

7 How many?

8 DR. MCGUIRE

9 A: I do not know.

10 MR. DITUS

11 G: You know how ma ny  p h s i c ia n s there are in A l a s k a  today?

12 DR. MCGUIRE .
t

13 A:
t

T here's 625  in p r i va t e practice. 1

14 MR. DITUS

15 Q: And how many of them b e l o n g  to MICA today?

16 DR. MCGUIRE

17 A : Ro ughly half.

18 MR. DITUS

19 Q: A pp r o x i m a t e l y  300?  So half of them saw fit to use the

20 cre ature that was c r e a te d  by the State a n d  half haven't?

21 DR. MCGUIRE

22 A: May I respond to why?

23 MR. DITUS

24 Q: Were  you ever a mem be r of it?

25 DR. MCGUIR E

26 A: May I respond to why I wasn't?
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1 MR. DITUS

2 Q: You want to respond?

3 DR. MCGUIRE

4 A: I'd like to.

5 MR. DITUS

6 Q: Why didn't you ever join?

7 DR. MCGUIRE

8 A: Because it was claims made insurance. Be ca us e  it was

9 mandatory and if we ever got on that ba nd wagon without any

10 competing fact o r there w ou l d be no upper limit to the

11 premiums that we  w ou ld  be forced to pay and would have no

12 choice as to wh et he r  we could continue to p r a c t i c e  |/ith or
f

13 without insurai :e. It was a dead end.

14 MR. DITUS

15 Q' Doctor are y o u  fami li ar with what we call civ il rule 68?

16 DR. MCGUIRE

17 A: No. '• I don't think so. <

18 MR. DITUS i

19 Q: Has any lawyer ever explaine d that to you?

20 DR. MCGUIRE

21 A: No.

22 MR. DITUS

23 Q: Have you ever been sued for malpractice?

24 DR. MCGUIRE

25 A: Yes.
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MR.
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DR.

A:

And did you have an attorney?

MCGUIRE ’

Y e s .

DITUS

Did he i n d i c a t e  to you that if you made an offer of

judgment, and that the recovery of the p a r t y  wh-> was

claiming to have been injured,- that if he recovered less

than that offer, that you would recover fr o m him not only

your a t t o r n e y s  fees and expenses and costs of litigation,

but that th ey  wo ul d also be denied to him and thet would

be su b tr a c t e d  from any recovery? t
I

MCGUIRE '

Now that y ou  remind me he told me that. Th e  p r ob le m  was 

he didn't have any m o n e y  so there wasn't a n y t h i n g  t>. 

recover. And now that you remind me again, I did have 

another w h e r e  we got a judgment to recover and the same 

pr oblem occurr ed . So in effect . . .

DITUS

You  do r e me mb er now?

MCGUIRE

I remember that he sai d that was the case yes.

DITUS

You got a n o t h e r  a t t o r n e y  I take it you say?

MCGUIRE

N o ,  I  .  .  •

DITUS
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DITUS

You had the sa me  one both times?

MCGUIRE

I didn't r e c a 1 ! that I had hea rd the rule. I didn't 

recognize Ru le  68. Now that you explained it to me I 

understand that he told me that was true that if 

DITUS

What do you m e a n  when you say we* go bare?

MCGUIRE

It means we d o n ' t  have insurance.

DITUS

I mean what is that? What does that mean? f

MCGUIRE

It means y o u' re  not co ve red by insurance.

DITUS

That you're w i l l i n g  to let, to accept r e s p on s ib il i ty  for 

any act or o m i s s i o n  on your part from your own resources. 

Say rather than an insurance company carrier?

MCGUIRE

True. That the me a su r e of the cost of insurance relative 

to what one can po s si b l y  pay makes it so that there isn't 

ary choice and so therefore you may not like the risk, •ut 

you take it, c a u s e  you don't have a choice.
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Q: Mr. Ditus we have a pub lic member. We have time for one

more question. Our pu blic member Andoni a Har rison w a n te c  

to ask a qu estion.

MS. HARRISON

Q: Well I do have one general q ue stion to ask pro bably to Mr

Block. As I sat on this Board I think so me w he r e in 

between a t t o r n e y s  and the insurance industry, I am a 

little bit c o n c e r n e d  of some of the things that I hear 

that perhaps as a c o m m u n i t y  person, or a p ublic person ma 

have and to give up some rights that I feel that has been 

a part of our syste.n for such a long time. And I r  guess m 

que st io n w o u l d  be, what is the insurance industry, its 

co mpensating, what are they havi ng to give or what are 

they o f fe r i n g  for this exchange?

MR. BLOCK

A: Andonia, the last place I would want to .find myself as a

citize n is s o m e w h e r e  be tw e e n lawyers and the insurance 

industry. This is not a neg ot ia tion or a ba la ncing of 

interests b e t w e en  the insur ance industry and the public, 

or even b e t w ee n  the insurance industry and that segment o 

the public that you would, say, characteri ze  as the 

victims, or people  who are injured. It's not that kind o 

a situation. A ■, the si tuation is a b a l a nc in g  between 

what we, wh a t  you' re trying to set up as what should be 

the legitimate e n t i tl e me n ts  of people who

MR. BRANSON
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ace injured at the cost of the people who are paying the 

cost of that, which isn't the insurance industry. We are 

the funnel, we 'r e the ve hi cl e for getting that job done. 

But is the publ ic who pays the premium, or the public who 

pays the loss directly, that pays that cost. And so, what 

you have to ask you r se lf  then is, what is the proper 

balancing? Not betwee n injured victims and the insurance 

industry. But what 's the proper balance be tween injured 

victims and the rest of society? How much should society 

be asked to pay for the injuries of so meone who's 

injured. And you know when you say, sho ul d they be 

co mp ensated fully for their medical expenses? I dofi't
it

think there's anyone in this room would say that they 

sho uld receive one dime less than hundred percent 

c om pe ns ation of their medical  expenses. Shou ld  they 

receive compe ns a ti o n for their lust wages during the time 

they're disabled? I don't think anyone in this room w'oulc 

argue that they should get a dime lesS than all of that. * 

A nd  you can march on through the, call them the 

ent itl em en ts and e v al ua te each one of them and say, is 

this so me thing they s h ou ld  be getting? And what you're 

h e a ri ng  are really ar guments about n on ec onomic or 

redundant compensations . You're hearing abouc shou ld  the} 

receive twice? Shou ld  they receive their medical expenses 

from their medical insurance provider and then be 

reimbursed again by society through the tort law system,
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1 and get a double recovery? Well, if you think they

2 should, fine. If you think they shouldn't, then we're

3 going to have to m o d i f y  the system. Do you think there

4 shoul d be un li m i t e d  awar ds  for the n o necon om ic  loss? If

5 you think there s houl d be some or all or none. You have

6 to make up your mind. It's a public policy question. Ar.

7 the same with e v e r y o n e  of these. So it's not a

8 n e g ot i at i on  b e t w e e n  the victims and the insurance c o m p a n v

9 MR. BRANSON

10 Q: Thank you Mr. Block. Thank you all. Th a t was very

11 enlighting.

i
i
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PREFACE

This Note is a reprint o f  an article that appeared in the February-March, 1986 issue o f  
Judicature, Volume 69:5. It summarizes the results o f  research conducted by The Institute for 
Civil Justice in the area o f  court-administered arbitration, describing what we have learned to 
date ar.d what questions remain to be answered. O ther ICJ publications on this subject arc listed 
at the back o f this N ote  and can be obtained from the Institute.



What we know and don't 
know about court- 
administered arbitration
by Deborah R. Hensler

Over the past decade, interest 
in alternative dispute resolu­
tion has increased enormous­
ly. Initially, attention focused 

on establishing alternative forums, such 
as neighborhood justice centers, outside 
the court system. Proponents of such 
alternatives believed that they would 
relieve pressureon thecrim inal and civil 
justice systems, while providing a q u a l­
itatively better form of dispute process­
in g —one that would be more reflective 
of community norms and better tailored 
to the needs of individual disputants. 
Although many communities now have 
com m unity-based d ispu te  resolution 
programs, the available evidence sug­
gests that most d isputants  do n o t  seek 
out these programs on their ow n .1

In recent years, as the dispute resolu­
tion movement has acquired legitimacy, 
a ttention seems to have shifted to the use 
of alternative dispute resolution proce­
dures w ith in  the court system. Most of 
these alternatives provide some sort of 
arbitral or mcdiative process, diverting 
particular classes of cases from the regu­
lar trial court calendar while retaining 
administrative control over them. Some 
legislatures view the establishment of 
such a 1 ternatives primarily as a means of 
reducing judicial workload, and hence, 
reducing the demand for tew judge­
ships. Judge, i and court administrators 
frequently view diem as components of a 
differentiated strategy for caseload m an­
agement, in which specific categories of 
cases are assigned to different treatments. 
Lawyers may view the alternatives as a 
means of clearing die trial calendar for 
"more im portant"  litigation. Publicand 
private interest groups may regard alter­
native dispute resolution procedure as a 
means of saving litigants’ time and 
money, while perhaps providing a  better 
quality  of justice. Just what is meant by 
"better quality” is often unclear.

Despite the attention that the dispute 
resolution movement has drawn, there 
has been little systematic study of its out­
comes. It is difficult to determine how 
much implementation there is to back up 
the rhetoric, what types of procedures 
have been established, and what has re­
sulted from different approaches. Thus, 
it is difficult for policymakers to decide 
whedier they should adopt any of the 
available approaches and to determine 
how to design a specific procedure to
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maximize its potential for producing ben­
efits to the courts, lawyers and litigants.

Since 1979, the Institute for Civil Jus­
tice (ICJ) at the Rand Corporation has 
been engagei in a program of research 
on a particular alternative dispute reso­
lution procedure, court-administered ar­
bitration, that many court officials and 
lawyers feel has particular promise for 
civil lawsuits. In the course of this re­
search we have monitored the spread of 
c o u r t-adm in is te red  a rb i t ra t io n  p r o ­
grams, evaluated the effects of imple­
m enting programs, and studied the im ­
p l ic a t io n s  of  a l te rn a t iv e  p ro g ra m  
designs. O u r  work has encompassed sys­
tematic surveys of court officials, case 
studies of specific programs surveys of 
lawyers' and litigants' attitudes toward 
court arbitration, and  technical assist­
ance to local court officials involved in 
designing or modifyingcourt programs. 
This  article describes what we have 
learned to date, and what questions 
remain to be answered.

A profile
C ourt-adm in is te red  arb itra t ion  p ro ­
grams may be established by statute, by 
supreme court rule, or by local court 
rule. However established, all programs 
authorize trial courts to require arbitra­
tion of civil damage suits that fall within 
a specified jurisdictional limit, as a pre­
condition for placing those suits on the 
trial calendar. Arbitration results in a 
verdict that has the force of a court 
j udgment, If any of the parties is dissatis­
fied with the verdict, however, he or she 
may reject it and request that the case be 
calendared for a trial de novo. In many 
programs, appellants who request de 
novo  trials are required to reimburse the 
court for the arbitrators' fees; in addi­
tion, in some programs, court costs and 
attorney fees may be levied on unsuccess­
ful appellants. Such fees are intended to 
discourage frivolous appeals.

T h is  artic le  is based in pare on a presentation  deliv­
ered by the au th o r to the First N ational Conference 
on C ourt-A dm inistered A rbitration, sponsored by 
the N ational In stitu te  for D ispute R esolution , May. 
1985.

1. Merry an d  Silbey, 11'hat Do P la in ti/I t Want? 
R eexam in ing  the Concept o j D ispute, 9  J u s t . S ys . 
J. 151 (138-1).

2. Adler, Hensier, and Nelson, S im p l e  J u s t ic e : 
H ow  L it ig a n t s  F a r e  in  t i i e  P it t s b u r g h  C o u r t  
A r b u r a t io n  P r o g r a m  (Santa M onica. CA: T h e  
R and C orporation , 1983).

3. E b e n e r  a n d  B e ta n c o u r t ,  C o u r t -A n n e x e d  A r ­
b it r a t io n : T h e  N A T ioN A L P icT U R E fS an ta  M o n ic a , 
CA: T h e  R a n d  C o r p o r a t io n ,  1985).

Court-administered 
arbitration is 

neither voluntary 
nor binding.

* u -  y -

In all court-administered arbitration 
programs, cases assigned to arbitration 
are heard by one or  more private attor­
neys or retired judges who volunteer to 
serve as arbitrators. Usually, attorneys' 
time is provided, at least in part, pro 
bono, since they typically receive only a 
small honorarium  for their participa­
tion. Arbitration hearings arc private, 
informal, and usually qu ite  brief, the 
proceedings are generally not recorded, 
and relaxed rules of evidence prevail. In 
particular, in lieu of witnesses, medical 
and other reports arc usually sufficient 
as evidence. In some programs only 
limited discovery is permitted prior to 
the hearing. Before they begin the hear­
ing, some arbitrators may ask the parties 
if they w ould  like assistance in attempt­
ing to settle the case, but once a hearing 
oegins, a rb itra tion  proceeds as an adju­
dicative process. T h e  facts of the dispute 
are heard, albeit in an abbreviated fash­
ion, and the litigan is are usually present 
and may testify. T h e  neutral third par- 
ty(ies) deliberates and issues a verdict, 
usually within a few days.

Although court-administered arbitra­
tion shares many features with other a l­
ternative dispute resolution procedures, 
it is distinguished from them in several 
important ways Unlike private commer­
cial arbitration, court-administered arbi­
tration is neither voluntary nor binding. 
Unlike a traditional mediator, the arbi­
trator is no t trying to help (he disputants 
fashion a mutually  agreeable compro­
mise. And unlike most judicial settle­
ment conferences, there is a true hearing 
of the e  ' e  and  an opportun ity  for lit­
igants to participate in that hearing.

The spread of arbitration
T h e  first court-administered arbitration 
program was established in 1952, in Phil­
adelphia, by am ending  an  18th century

statute that provided for the referral of 
trial cases to arbitrators. By the 1960s, 
similar arbitration programs had been 
established in courts across Pennsylva­
nia, and word of their success in resolv­
ing small money damage suits had spread 
outside the state's limits.2 In the early 
1970s, as many trial courts were s trug­
gling to find waysof dealing widi sharply 
increasing civil caseloads, a num ber of 
states adopted mandatory arbitration 
programs patterned after Pennsylvania’s.

More recently, during  the late 1970s 
and  early 1980s there was a third wave of 
program  adoption. By December 1984, 
16 states had authorized mandatory 
cou r t-ad m in is te red  a rb i t ra t io n  p r o ­
gram s.5 A national conference on court- 
administered arbitration, sponsored by 
the N ational Institute of Dispute Reso­
lution in May 1985, may have given 
further impetus to this recent wave of 
adoptions; by October 1985, two add i­
tional states had passed legislation au ­
thorizing mandatory arbitration p ro ­
grams (Illinois and North Carolina).

Early interest in. court-administered 
arbitra tion  was confined to the state 
court systems. But in 1978 the federal 
courts decided to experiment with m a n ­
datory arbitration in three district courts. 
Following the formal completion of the 
experiment, one of the three courts dis­
carded its program  while the remaining 
two m aintained theirs. In 1984, under 
Pub lic  Law 98-411, Congress a p p ro p ­
riated $500,000 of fiscal year 1985 funds 
to support  a new arbitration initiative in 
the federal district court system. T he  
new funds are being used to m ount 
mandatory arbiuation "demonstrations" 
in eight districts, bringing the total n u m ­
ber of federal courts with  authorized sys­
tems to ten. Table 1 lists the slates and 
federal district courts that have au th o ­
rized mandatory court-administered arbi­
tration programs to date.

Once established, arbitration programs 
have tended to spread within regions 
from one state to another, and within 
states from one jurisdiction to another. 
Table 1 indicates what we learned about 
the status of local arbitration programs 
in the course of our last national survey. 
Based on this information, we esiimate 
that court-administered arbitration p ro­
grams aow  exist in approximately 200 of 
the country's trial courts.

Court-administered arbitration p ro ­
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Tnbto 1 Mandatory court-annexed arbitration program*
Earliest
date

Ju risd ic tion Prog ram  Id le A u tho riza tion au thorized C urren t scope
Stato cou rts  
Alaska Arbitration of S m a ll Claims Sla.o Law —A S 09 43190 1972 Never implemented, ju risd ic tiona l lim it

A*uon« Arbitration o f C la im s S la le la w - A R S .  12-113 1974
too  low  to  make program  usefu l 

O perational in at least 2 counties

Californ ia Judicial A rb itra tio n S la io i * * — C.C.P 1141 10-32 1978
inc lud ing Phoenix and Tucson 

O perational m 15 counties w ith  10 or

C onnecticut Fact F m d *^  and  A rb itra tion Slate Lew —Conn Statuloa 52-549N 1983

r ure judges and slow ly being adopted 
in smaller courts 

Statewide im plementation but far more

Oolawaro Compulsory P ro trim  A rbitra tion Superior Court Rule 16(c) 1984

cases processed by fact-find ing  thnn by 
arbitration 

Program  began statew ide in m ld-1984

Illino is Mandatory A rb itra tio n S la ie L a w - C C P .C h  llO P a r llO A 1985 Rulo drafting underway

M ichigan Mediation Supreme Court Rule (except IMiyno 1978 O perational in 20 o f 55 c ircu it courts

Minnesota Judicial A rb itra tio n

C ounty C ourt) General Court Rula 
316
s ta te  L a w -M in n . S tatute . 464 73 1984 Experimental im plem enta tion in

Nevada Motor Volucle Dam age State la w —N R S 38 215 245 197!
Hennepin County (M inneapolis} 

Vtary litt le  app lica tion, but effort® are

Now Hampshiro

Actions A rb itra tio n  

C om pulsoiy A rb itra tio n Supreme Court Rule, Tomporory 1970

underway to  launch on expandod 
voluntary arb itra tion program  fo r * i|  
c iv il damage coses 

2 counties (Mornmack, Rockingham)

Naw Jersey Judicial A rb itra tio n
Rules o l Com pulsory Arbtlranon 
State Law—Laws o l N J Ch 358 1S83 Statew ide im plementation

Now M exico Supremo Court Rule 1984 Awaiting funding
Now York Alternative D isp u te  Resolution by r.tnte Luw 22 N YC. R R Part 28 1970 Operational in 31 counties, inc lud ing

North C iro lm a
Arbitration
Courl-o rdorad A rb itra tio n State E nab lm oA ct 1985

New York C ily 
P ilot program authorized In 3 d is tric ts

O hio Varies by coun ty Local Jud ic ia l Rules— 1970 O perational in approxim ate ly 15 counhos

Oregon Arbitration P rogram

Ham ilton County Rule 24 
Stark C ounty Rule 16 
C jyuhoga C ounty Rule 29 
Slate Law —Ch. 670 O regon Laws 1983

inc lud ing  Cleveland and C inc inna ti 

O perational in 9 counties
Pennsylvania Compulsory A rb itra tio n Slate Law —Pa. Con. Slat 1952 O perational in 53 counties, inc lud ing

W ashington Mandatory A rb itra tio n  o f C iv il Actions
Ann. T itle  42 7101 
Stale la w —R.C.W Ch 7 08 1979

Philadelphia and Pittsburgh 
O perational in at least 3 counties (King,

Fodera l d istrict cou rts 
C a lifo rn ia—N o rlh o in  DIM. Court-annexed A rb itra l, jn Local Rule -R u le  SCO 1970

Pierce, Yakima) 

O ngoing program
F lorida—M iddle D»st. Court*annuxud A rb itra tio n Local Rule 1985 O perational
M ich igan—Mfestern Dist. Court-annexed A rb itra tio n Local Rule 1985 Operational
M issouri—W w torn  Dist Court-annexed A rb itra tio n Local Rule 1985 O perations'
Now Jersey Court-annexed A rb itra tio n Local Rulo 1085 Operational
Now York—Eastern Dist Court-annexed A rb itra tio n Local Rulo 1985 Program  to com monce by January 1966
N onh C aro lina— M iddle Dist Courf-annoxod A rb itra tio n Local R u le—Part VI Rulos o l Practice 1984 O perational

O klahom a—Wfestorn Dist. C i T«*annoxed A rb itra tio n
and P iocodure 
Local Rulo 1985 O perational

Pennsylvania—Eastorn DjsI Court- jn n o xu d  A rb itra tio n Local R u lo—C lyll Procedure 8 1978 O ngoing program
Texas—Wsstorn Dist. Court-annoxod A rb itra l.o ' Local Rule 1985 O perational

Sourco: Ebener, and Bolancourl. Court-Annaaad A rb ltra llo n : Th» N«lton»l P ld u rn  (Sa-'tii M onica. CA: The Hand Corpoialior., U.BS). o p d a ied  lo  j . r u a r y  1.1966

grams have also expanded by extending 
their ease jurisdiction: typically, the first 
arbitration program(s) within a state is 
established with a monetary ju risdic­
tional limit in the neighborhood ol 
J 15,000; over time (he limits are ii 
cteascd to 525,000 or ruo.e. In recen' 
years, the initial jurisdiction." 1 limits of 
programs have been set higher, espe­
cially in the federal district courts. F ig ­
ure 1 shows the change in monetar y ju r is ­
d ictional limits across courts from 1079 
to 1985.

Program objectives
Whatever their historical origins, m ost 
court-administered arbitration programs 
now share the following object

® Reduce congestion on th, < ial 
calendar by diverting and disy of

cases through arbitration,
•  Reduce (or stabilize) court costs by 

reducing judicial time spent on the civil 
caseload;

• Reduce time to disposition by pro­
viding an expedited process for arbitra­
tion-eligible cases and by removing these 
cases from the trial queue, thereby reduc­
ing time to trial for other cases;

o Redure litigation costs for parlies;
• Improve access to court for diverse 

users by reducing the time and expense 
required and  by providing a simpler 
and, perhaps, fairer form of dispute 
resolution.

Supporters of court-administered arbi­
tration programs do  not generally ex­
pect to change case outcomes. Instead, 
the distribution of outcomes prevailing 
prior to establishing an  arbitration pro­

gram is frequently viewed as the bench­
mark for assessing arbitration's effect on 
equity, a n d  a program is viewed as suc­
cessful if it does not perceptibly alter that 
d is tr ibu tion  to (he advantage or  disad­
vantage o f  any of the m ajor participants 
in the svstem.

E\ uuating  effectiveness
As in the case of other "court reforms” 
there has been noco  ̂  hensive attempt 
to eva lua te  court-administered arbitra­
tion p ro g ra m s ' effectiveness in meeting 
these objectives. During the past five 
years, however, die ICJ has conducted 
evaluations of arbitration programs in 
C a l i f o r n i a ,  P i t t s b u r g h  (A llegheny  
County) a n d  Bucks County, Pennsylva­
nia, a n d  B urling ton  and U nion C o u n ­
ties in N ew  Jersey that shed considerable
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light on the issue.1 T h e  empirical data 
from these studies suggest that court- 
dv'ministered arbitration can contribute 
significantly to reducing court conges­
tion, costs and delay and to diminishing 
the financial and emotional costs of lit­
igation for parties. But the data also 
indicate that arbitration's ability to ful­
fill this potential is critically dependent 
on program design and implementation 
decisions, and  on lawyers' responses to 
arbitration, and that arbitration canno,, 
by itself, be depended upon to ’ solve" all 
of the problems that characterize con­
temporary civil litigation.

Reducing court congestion. Tn both 
California and Pittsburgh, about l>0 per 
cent of civil money suits (including per­
sonal injury, property damage and con­
tract disputes) are diverted to arbitra­
tion; in Bucks County the percentage is 
close, to 90 per e c u .  T he  percentage of 
cases d ivenea  try any particular program 
is dependent on the progr am's eligibility 
rules, the proportion  of cases that are 
eligible under those i ules and the proce­
dures that are used for determining elig­
ibility. Some state program rules permit

■t. T h e  C alifornia  siudy, conductid during the 
first year of program  im plem entation, focused on 
a rb itra tio n 'sp o ten  ial fo rcuttingcongestion ,court 
costs and  elay (Hensler, L ipson, Rolph, J u d ic ia l  
A r b it r a t io n  in  C a l if o r n ia : T h e  F irst Year (S a n a
M onica, CA: T h e  Rand C orporation, 1981)). 'I he
P ittsburgh  study focused on  the effects of arb itra­
tion on litigan ts (Adler e t a l„  supra n. 2). Bucks
C ounty  is one  o f three sites in an on-going 1CJ
study of litig an ts ' perceptions of ''procedural ju s ­
tice." B urling ton  and U nion  Counties were p ilo t 
sites for the New Jersey arbitration program; the

s o  few cases to be d iveru  to arbitration 
th a t  local jurisdictions have been reluc­
ta n t  to invest resources in program im­
p lem enta tion . Some assignment proce­
du res  provide ncen. ives and opportun i­
ties for parlies and their lawyers to 
bypass arbitration and obtain placement 
o n  the trial calendar. And in every court 
it  is possible for arbitration cases to 
a p p e a r  on  the court's  trial calendar after 
a rb i tra t ion  is completed, as a resuli of 
th e  trial de novo  process.

It is clear, however, that it is possible 
fo r  any court to develop rules and  proce­
d ures  that will result in the diversion o f i 
substan tia l  fraction of its civil money 
su its  and it is likely (as we shall see be­
low ) that most of these cases can be per­
m anen tly  diverted. Policymakers should 
n o te ,  though, that a c o u r .s  total civil 
dam ag e  caseload may only represent a 
m odest fraction of its overall caseload 
w hich  will generally includetnany crim­
in a l  cases, family law cases, equitable 
d isputes, and other matters. As long as 
a rb itra t ion  is considered appropriate 
o n ly  for civil damage suits, and  only for 
th e  lower-value cases m ong these,5 it

I C J  co llaborated  w ith the A dm inistrative Office of 
t h e  New Jersey C ourt in d esign ing  and  analysing 
surveys o f lawyers and  litigan ts (sec Hensler, R e­
f o r m i n g  t h e  C iv il  - . it ig a t io n  P r o c e ss : How 
C o u r t  A r b it r a t io n  M av  H e l p  (Santa Monica, 
C A : T h e  R and C orporation , 198-1)).

b. T h is  assum ption  is being challenged in some 
locales w hich  arc considering  broader jurisdiction 
fo r  a rb itra tion  program s.

6. Ju d ic ia l C ouncil o l C alifornia , A n n u a l  Re­
p o r t . 198-1.

may ease co u r t  congestion but cannot 
e lim inile  it.

R educing court costs. Cost savings 
due to a rb itra t ion  depend on  three fac­
tors: how m u c h  the court would spend 
on arbitra tion-elig ib le  cases in the ab­
sence of a n  arbitration program, how 
much it costs  to administer the arbitra­
tion p ro g ra m  itself, and  how many cases 
require c o u r t  attention after arbitration. 
Unfortunately, most courts cannot p ro ­
vide re liable  data on all three factors, 
making estim ation  of savings due to 
arbitration extremely problematic.

The best data  available relate to p ro ­
gram ad m in is tra t ion  costs. These gen­
erally have two components: costs to 
process cases (determining eligibility, 
notifying parties of assignment to arbi­
tration, selecting arbitrators to hear spe­
cific cases, etc.) and fees to arbitrators. 
How m uch  i t  costs to administer an arbi­
tration p ro g ram  depends critically on 
ptogTam de gn  and implementation de­
cisions. C a  lornia's statutory require­
ment that th eco u r t  assess whether a case 
is eligible for arbitration placed a new 
burden o n  ju dges’ time. In addition, a 
complex p rocedure that provides for the 
parlies' air °ys to participate in arbi­
trator sclcvuon adds to the tasks that 
must be carried  out by the program 's 
administrative staff. An honorarium  of 
SI 50 per day  paid  to the single arbitrator 
who bears each case further drives u p  the 
cost of the  program . A recent Judicial 
Council report  estimated that the cost to 
process a case through arbitration in 
California in  Fiscal Year 1982 was about 
$123 for each  case assigned to the p ro ­
gram, a n d  a bou t 5299 for each case ac tu­
ally heard by an arbitrator.6 These est; 
mates do  n o t  include the cost of judge 
time a llocated  to determining a rb itra­
tion eligibility.

In Pittsburgh, when the plaintiff's a t ­
torney files a  case, he or she is asked 
whether it is eligible for arbitration. If it is 
declared eligible, die court clerk au to ­
matically assigns it to die program and 
schedules a hearing  date for it. Arbitrators 
are assigned to hear cases on die day of the 
hearing, u s in g  a pragmatic approach to 
achieve a roughly random assignment. 
Three-perin. panels heat each case, but 
in a single day they are likely to hear four 
or five cases. Although each arbitrator is 
paid $100 p e r  day, the average arbitrator 
lee per case works ou t to abou t $65. When
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fee reimbursements from appellants are 
iaken into account, this amount is re­
duced even further. T he  average cost to 
process a case diverted to arbitration in 
Pittsburgh in 1982 was about J?6 for each 
case assigned to the program, and about 
$175 for each case heard,7

Figure 2 compares the costs of process­
ing arbitration cases to the costs of pro­
cessing non-arbitration cases that re­
main on the civil trial calendar. In the 
uoper section of the figure, we see the 
cost differential between the average per 
case processing costs for California and 
Pittsburgh. In the lower section, we have 
broken out the costs of those cases "tried" 
(either by arbitrators or jury). These 
comparisons suggest that, overall, arb i­
tration offers a three- to five-fold savings 
over traditional civil case processing. 
T h e  difference in the average cost to 
"try" a case in arbitration and the aver­
age cost to try a case before a jury is many 
times gTeater.

T he cost differentials shown in Figure 
2 may be deceptive, however, if a substan­
tial fraction of the arbitrated cases torn 
up  on the trial calendar thereafter, as a 
result of de novo  appeals. It is reasonable 
to assume that cost savings will be sub 
stantial where appeal rates are low, and 
smaller o r  non-existent where they are 
high. (Indeed, one can imagine situa­
tions in which arbitration programs 
would actually increase the net costs of 
processing civil cases.)*

Across the cot nry, de novo appeal 
rates vary substantially from program to 
program. Sn California, the rate of a p ­
peal in s  been ru n n in g  in the neighbor­
hood of 50 per cent. In the older Pennsyl­
vania programs it ranges between 15 per 
cent and 25 per  cent of all cases heard, 
and some court administrators elsewhere 
report even lower appeal rates.3 But the 
majority of appealed c ^  'S in all ju r is ­
dictions settle w ithout trial. In Califor­
nia, a Judicial Council docket study in a 
sample of four Superior Courts found 
that tire rate of uial after arbitration was 
about seven percen t.10 In Pittsburgh, the 
ICJ found that three-quarters of ai 1 cases 
that were appealed settled without trial.11 
It is an ojren question whether the costs 
to courts of disposing of these de novo  
appeals generally outweigh the savings 
attributable to arbitration.

Expediting disposition. Success in ex­
pediting cases through arbitration de-
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pends on formal program rules and in­
formal implementation practices. When 
courts want to use arbitratir to speed 
case disposition, when they have the 
resources available to process cases effi- 

. u -.t-y are nor unduly con- 
. . J  o, stai^’.ory or other formal 

limits on  the speed of disposition, and 
when attorneys cooperate in making the 
program work, arbitration can result in 
speedy case disposition.

In California, we found that arbitra­
tion's effectiveness in reducing time to 
disposition was constrained by die avail­
ability of judge time to assess case value, 
by statutory requirements that estab­
lished relatively lengthy time intervals 
for different stages of the process, by the 
practice of placing administrative con­
trol over the hearing process in the arbi­
trators' hands, and by the lack of court 
resources to monitor the arbitrators' per­
formance in carrying o u t  these responsi­
bilities. As a result of these factors, we 
found that in some courts arbitration did 
little to expedite case resolution, while 
in others it increased time to disposition. 
T im e  to disposition by arbitration var­
ied between nine months and more than 
three years.

In Pittsburgh, on the other hand, the 
practice of scheduling cases for arbitra­
tion at the lime of filing, a policy of 
encouraging all active bar members, 
regardless of type or length of expe­

rience, to  serve as arbitrators, and a cen­
tralized form of program administration 
combine to expedite case processing. 
The average time to reach arbitration 
hearing in Pittsburgh is three months 
from the filing date; awards are decided 
immediately after the hearings and sent 
to the parties at the close of business each 
bearing day. Other Pennsylvania courts 
have achieved similar results: in Phila­
delphia in recent years cases have reached 
arbitration hearings within eight months 
of filing. In Bucks County, cases are 
heard w ith in  four inonthsof the filing of 
a certificate of readiness.

W hether speeding cases through arbi­
tration actually  reduces the time to dis­
position for cases on the regular trial 
calendar is still an open question. The 
factors that affect lime to disposition 
general ly are so complex and so difficult 
to measure that there has yet to be an 
empirical analysis of the connection 
between expediting arbitration cases and 
expediting regular jury trial cases.

Reducing costs to litigants. Some sup­
porters of court-administered arbitra­

7. Cost in fo iroation  tor 1982 provided to the 
au th o r by Mr. C harles S tarred. A llegheny County 
C ourt Aciministrator.

3. H ensler et a l„  supra  n. -1, at 62-67.
9. Sn m ost program s, 26 to 50 per cent o f the 

cases assigned  to arb itration  settle before the hear­
ing date. T h u s , d ie  per cent of appeals as a fraction 
of all cases assigned to the program  may be as little 
as 5 to 10 p e r  cent.

10. Sup ra  n. 6, a t 9.
11. Supra  n. 2, a t -16.
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tion assume that it will produce substan­
tial cost savings for litigants. O ur re­
search suggests that such savings are 
possible, but whether they are realized 
depends on the behavior of lawyers in 
response to arbitration.

Individual plaintiffs’ costs to litigate 
generally have three components: the 
value of their own time spent on the 
process, lawyers' fees, and expert witness 
and other direct expenses. In Pittsburgh 
and New Jersey we found that litigants 
on average spent 1 to IK days preparing 
for and participating in arbitration hear­
ings. As might be expected given liberal 
evidentiary requirements, they s|x?nt less 
than 550 on expert witness fees and other 
direct expenses.

Lawyers’ fees were by far the largest 
component of litigants’ expenses. Plain­
tiffs in Pittsburgh either had a tradi­
tional contingent fee arrangement with 
their lawyer (typically paying one-third 
the am ount obtained in arbitration or 
settlement) or paid a flat fee to the lawyer 
(usually 5250) for preparing the case and 
representing them at die hearing. Law­
yers offering flat fee arrangements to 
clients usually conducted a high volume 
arbitration practice, representing several 
different clients at hearings in the course 
of a single morning, This type of prac­
tice was made possible by the brief dura­
tion of the hearings ('15 minutes on aver­
age) and tightly-administered hearing 
schedule. Efficient use of attorney time 
was also reflected in hourly rate defense 
costs of approximately $-100 per arbi­
trated case.

In California and New Jersey, on the 
other hand, most plaintiff and defense 
lawyers have apparently not changed 
their billing practices as a result of arbi­
tration.1* Thus, any cost savings due to 
the streamlined arbitration procedure 
may be passed on todefenuants, who are 
usually billed on ?..t hourly rale basis, 
but not to plaintiffs who retain lawyers 
on a contingent fee basis.15

Even if fee arrangements are not sub-

12. It may l>e that volum e arb itration  practices of 
the sort we observed in  Pittsburgh take m any years 
to develop.

13. Insurance com pany representatives frequently 
assert that lengthy court calendars increase their 
transaction coses (or small cases. II a rb itration  
•educes tim e to disposition for these cases, these 
defendants may obtain  add itional cost savings as a 
re s jlt,

14. In many jurisdictions, plaintiff lawycrschatge 
a som ewhat lower con tingen t (ee (or settling a ease
rather than  trying it. for exam ple, 33 per cent com-

stamially revised litigants on both sides 
should save when their cases are arbi­
trated rather than tried, because they will 
generally spend lessof their own time in 
arbitration than at trial, and they will 
pay less in expert witness fees and other 
direct expenses. In the absence of arbitra­
tion programs, however, most civil 
money damag. suits are not tried, but 
settled. T h e  difference between litigants’ 
costs to arbitrate cases and their costs to 
settle these cases is not yet k now n . '4 Cur­
rent ICJ research comparing litigants' 
outcomes when different modes of dis­
position are used may shed some light 
on this question.

Access to justice
When considering the adoption of court- 
annexed arbitration programs, some pol­
icymakers assume that litigants must 
benefit from the provision of a rapid, 
inexpensive form of dispute resolution. 
Others, however, are concerned that arbi­
tration, with its abbreviated procedures 
and rapidly decided outcomes, will pro­
vide "second-class" justice. O urs tudyof  
court arbitration in Pittsburgh systemat­
ically examined what litigants obtain 
from the program and how they feel 
about it. We investigated the pattern of 
program usage, the distribution of arbi­
tration awards, and the role of the ap­
peals process. We also measured litigants' 
satisfaction with arbitration, and, in jrar- 
licular, their views of the fairness of the 
arbitration procedure. More recently, we 
have been able to replicate some of these 
analyses am ong  New Jersey and Bucks 
County litigants.

Based on the results of these analyses, 
we have concluded that court-adminis­
tered arbitration delivers generally ac­
ceptable outcomes and is viewed by most 
individual litigants as a fair way of 
resolving civil disputes. Attorneys some­
times demur at cout t arbitration's depar­
ture from traditional trial norms, but 
most view arbitration as an acceptable 
procedure for resolving smaller civil

parcel to 40 per cent. In C alifornia and  perhaps 
elsewhere p la in till lawyers may treat the arb itra­
tion  hearing  as a trial, charging the same percen­
tage ol the am oun t won if a case is arbitrated as they 
w ould if it had  been tried. Since m any cases tbat 
reach a rb itra tion  hearings lo ttr.jrly  w ould have 
been settled, p la in tiffs could actually  bo paying 
increased fees w idt the advent of arb itration . Of 
course, if outcom es at a tb itra iio n  a te  significantly 
better for p la in tills  then p lain tiffs m ight neverthe­
less obtain a net benefit.

damage suits.
Program usage. In Pittsburgh, we 

found that the program was used by a 
diverse set of litigants, with a aroad 
range of disputes involving money. Arbi­
trated cases included consumer disputes 
(sometimes brought by the consumer, 
sometimes brought by a business person 
seeking payment), contract disputes, 
automobile and other property damage 
cases, and personal injury cases. T he  
am ount of money involved in these cases 
was generally less than $5000. (At the 
time of ou r  study the jurisdictional limit 
in Pittsburgh was $10,000.) The types of 
d isputants  included private citizens, 
small and large businesses, and public 
agencies. O u r  Bucks County sample was 
1 imi ted to person a I i nj ury cases, a I though 
the program  handles all money damage 
suits worth $20,000 or less. Preliminary 
data analyses in Bucks indicate that aibi- 
tration litigants arc a cross-section of 
that county's population..

Case outcomes. Abou: 80 per cent of 
the Pittsburgh plaintiffs whose cases we 
sampled obtained some am ount of com- 
pensatioi. from the arbitrators. Burling­
ton County, New Jersey pilot program 
data indicate a similarly high level of 
plaintiff victories. Of course, in both 
Pittsburgh and Burlington many p la in ­
tiffs obtained lower awards than the 
am ount they originally claimed. In Pitts­
burgh, there was some variation in the 
relative success ol plaintiffs (i.e. award 
am ount compared to prayer) but wc 
could find no  evidence that any particu­
lar class of li 'igants or suits is disadvan­
taged by arbitration. T h e  only exception 
in this finding regards pro se litigants: 
surprisingly numerous in Pittsburgh, 
these litigants appeared to be systemati­
cally disadvantaged when they faced 
represented opponents.

Outcomes of appeals. About 25 per 
cent of the arbitrated cases in our P itts­
burgh sample were appealed, but most 
of the appealed cases were settled w ith ­
out further court intervention. After ex­
am ining  the outcomes of settlement and 
trial after appeal, we concluded that the 
appeal mechanism serves its intended 
purpose as a corrective device for ind i­
vidual arbitration errors or misjudg- 
ments, while preserving the pattern of 
outcomes delivered by the arbitrators. 
We also concluded that the costs of 
appealing were rarely worth the mone-
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Lary gain obtained post arbitration.
Litigants’ perceptions. We have now 

measured litigant satisfaction with arbi­
tration programs iri four different juris­
dictions, with substantially different pro­
gram rules. In each jurisdiction, the 
overwhelming majority of individual 
litigants whom we surveyed were quite 
satisfied with the program. Although 
winners are general ly more satisfied tfian 
losers, a majority of the latter are at least 
somewhat satisfied with the program. 
T h is  high level of satisfaction is a ppar­
ently attributable to litigants' satisfac­
tion with the arbitration procedure it­
self. We have found that most individual 
litigants have a simple definition of 
what constitutes a fair dispute resolution 
procedure: they want an opportunity  to 
have their cases heard and decided by an 
impartial third party. In courts that offer 
an arbitration alternative, unlike most 
metropolitan courts in which an expen- 
siveand time-consuming trial is the only 
alternative to settlement, litigants with 
small suits are accorded this o p por tun ­
ity. Most find it a fair process.

Program design variations
As should be clear from the discussion 
above, a lthough all court-administered 
arbitration programs share certain key 
features, program design varies substan­
tially. Even within a state, where all p ro ­
grams are operating under the same 
authorizing statute, there may be con­
siderable variation from jurisdiction to 
ju r isd ir’Ion. Typically, programs are de­
signed in part through legislative deci- 
s ionm akirgfw ith  inputs from state jud i­
cial councils or court administrative 
offices, from the bar, and from other lob­
bying organizations,' and in part through 
the formal court rulemaking process. 
Often special bench and bar committees 
are established locally as ve il  to draft 
rules of local program operation.

Historically, there was a tendency for 
these groups to fashion new programs 
after previously established programs in 
neighb&Fng states and jurisdictions. 
Now that information about program de­
sign is m- ire readily available, the process 
of program design may be somewhat 
more systematic. But ensuring that a 
program is acceptable to key constituen­
cies—lawyers, insurance companies, pub­
lic advocates—is still a key component of 
program design. Ourevaluation research

suggests that there are many ways of 
designingcourt-administered arbitration 
programs to meet their objectives.

ICJ researchers have identified a small 
number of key decisions that must be 
made in designing and implementing 
court-administered arbitration programs. 
We discuss the range of options open to 
pol icy makers and administrators in mak­
ing these decisions, and their implica­
tions for program outcomes, in a manual 
entitled In troducing Court Arbitration: 
A Policymaker's G uide.li Below I briefly 
summarize this material, h ighlighting 
the most significant design features.

What cases should  be eligible for the 
program? Most programs are limited to 
money darr ge suits that fall below a 
specified dollar amount. T h e  higher a 
p ro g ra m ’s ju r isd ic t io n a l  l im it,  the 
greater the proportion of the caseload 
that may be diverted from the trial calen­
dar, and the greater the potential for re- 
ducing congestion on that calendar.

W ho shou ld  determ ine eligibility?  In 
the normal court routine, the court does 
not attempt to determine the dollar value 
of a suit, and. the plaintiff’s own assess­
ment has a strategic purpose, which 
raises questions about its accuracy. If 
court personnel assess case value, they 
can he assured of diverting most eligible 
cases to arbitration, but the time they 
must take to do so increases court costs. 
If li, igants (e.g., the p lain tiff’s attorney) 
assess eligibility, a considerable number 
of cases may evade the program 16 and be 
placed on the trial list, but thecourt will 
be spared additional expense.

W hat qualifications should  be re­
quired o f those w ho volunteer to serve as 
arbitrators? If arbitrators are required to 
have extensive a n d /o r  specialized expe­
rience (e.g., at least five years of personal 
injury trial experience), then they are 
more likely to deliver awards that are 
satisfactory to other practitioners. But 
the candidate pool wi)' be limited, and 
the supply of arbitral' >rs mav therefore 
be insufficient to hear cases in a timely 
fashion. If qualifications are loose, the 
supply will be greater but the decisions 
may be less acceptable, leading to more 
appeals for trial.

H ow  m any arbitrators should  decide a 
case? If only one arbitra tor is required to 
hear each t  rse, it will be easier to adm in­
ister the program and easier to meet the 
demand for volunteer arbitrators. But

attorneys may be more inclined to ques­
tion the decision of a single arbitrator, 
leading to a h igher rate of appeal. If 
three or five arbitrators are required, the 
task of administering the program will 
be greater, and the per case costs for arb i­
trator fees may be more, but practition­
ers may be more inclined to accept the 
arbitration outcome.17

W ho shou ld  select the arbitrators to 
hear each case? If the attorneys have 
some say in the selection, they may be 
more inclined to accept the award, but 
providingforattorney participation may 
require a cumbersome and time-consum­
ing process. If the court is in charge of 
assigning the arbitrators, the process 
may be expedited but litigant and a ttor­
ney satisfaction may decrease.

Where should  the hearings be held? If 
they are held outside the courthouse, 
there is no need to set aside space for 
them, and litigants will be spared the 
possible emotionai strain of coming into 
court. But it will be more difficult for the 
court to monitor the scheduling of hear­
ings, and die arbitrators may grow lax in 
adhering to the court’s guidelines for 
timely disposition. If the hearings are 
held in the courthouse, court personnel 
can maintain control over the schedule 
and the litigants may be more inclined to 
feel they have had their "day in court.” 
Rather than moving cases "out of the 
courthouse,” however, the court will 
simply have se' u p  another specialized 
division to resolve cases

Should  there be a financial disincen­
tive for appeal? If there is no disincen­
tive, the rate of appeals may be so high as 
to wipe out any reductions in the size of 
the trial Jist due to case diversion. If the 
disincentive is too high, achieving polit­
ical acceptance of the program will be 
difficult, and the disincentive itself may 
ultimately be declared an unconstitu­
tional burden on the right to trial.

W ho should  fu n d  the arbitration pro­
gram? l i  a legislature requires courts to 
adopt the program, perhaps the state

15. R olpli, I n t r o  j u c i n g  C o u r t  A r b i t r a t i o n : A  
P o l i c y m a k e r ' s  Gi i d e  (Santa M onica, CA: T he 
Rand C orporation 1984).

16. P lain tiffs ' attorneys may bypass arb itration  
because they wish to delay setting  a value on  the 
claim , because they w ant to send a signal ' the 
defense regarding the strength  of their position , or 
because they object to the p rogram  per se.

17. M ultip le-arb itrator panels arc often con- 
strueicd to rcpresc.it p la in tiff and defense perspec­
tives, w hich m ay lead to greater acceptance o f their 
decision.
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should pay lor the additional adm inis­
trative expenses. (Traditionally, most 
trial court expenses are borne by county 
governments.) But if the program effec­
tively reduces trial court workload, the 
court should experience savings in the 
trial division that it can divert to sup­
porting the arbitration program and it 
may, over the long rut., actually expe­
rience a reduction in total court costs. 
Alternatively, if arbitration provides lit­
igants widi a more expeditious and less 
expensive means of resolving their dis­
putes, perhaps they should pay a special 
arbitration fee to support the program. 
If the court requires such a payment, 
however, it is put in the perhaps ques­
tionable position of charging litigants 
with  small-value s u i t s h i g h e r  fee to file 
their cases than is charged for filing 
higher-value, trial-bound cases.

Necessary information
With the multip lication  of research 
m onographs and conferences on court- 
administered arbitration, judicial po li­
cymakers may find themselves in the 
position of having more assistance in 
designing and implementing programs 
than they can handle. But it is too early 
to conclude that we understand the full 
ramifications of instituting mandatory 
arbitration requirements. As pressure 
from legislatures and  interest groups to 
adopt and expand arbitration mounts, I 
believe we need to give more attention to 
answering the following questions.

What kinds of cases are not good candi­
dates for arbitration? As jurisdictions be­
come comfortable w i’b arbitration, there 
is often a move to Ca, and the jurisdic­
tional limits of a program, either by in ­

18. Fdsiiner. Abel, an d  Sarai, T he Emergence  
and  Transform ation o f  Disputes: N am ing , B lam ­
ing, C la im in g ...,  15 L a w  tc Soc'v  R e v . 631 (1980- 
81).

corporating new kinds of cases, or rais­
ing the monetary limits on money 
damage suits, or both. Is it sensible to 
subject all kinds of civil suits to m anda­
tory court arbitration? In my conversa­
tions wi til ^urt officials and practition­
ers, I frequently ask: “ What kinds of 
cases do you think are inappropriate for 
arbitration?" T he  usual reply is that 
some cases are simply too complicated to 
be amenable to a streamlined process: 
they require extensive discovery, briefing 
of the issues and the full panoply  of a 
court trial. Complicated cases, I am told, 
occur with some frequency am ong  
smaller value monetary claims and there 
are simple cases in which large amounts 
of money are at stake. Should we relegate 
all small cases to alternative dispute reso­
lution mechanisms, while preserving 
more expensive traditional procedures 
for big stakes cases whether or not they 
"need" them? We need to do more hard 
thinking, and perhaps some careful expe­
rimentation, regarding this question.

What factors affect decisions to appeal? 
Most judicial jrolicymakcrs feel that some 
financial disincentives are necessary to 
discourage frivolous appeals from arbi­
tration but that it is improper (and 
probably infeasible) to require that lit­
igants pay substantial amounts of money 
as a precondition for appeal. We know 
very little about how the average litigant 
decides whether to appeal, or indeed 
whether the lawyer or the litigant plays 
the primary role. Where appeal rates 
horn arbitration are low, we tend to 
assume that most litigants find the arbi­
tration verdicts roughly acceptable: in ­
stead, they may simply decide that they 
have no other opl ion but to " lum p  it ."18 
Institutional litigants presumably assess 
the costs of appeal somewhat differently; 
even if these costs outweigh the am ount 
at stake in the individual case, they may

take appeals as a matter of policv. in 
order to "keep the system honest"—that 
is, operating in a fashion that is accepta­
ble to them. Understanding the role of 
appeals in the arbitration litigation p ro­
cess is important to understanding the 
equity implications of instituting m an ­
datory arbitration programs.

How does arbitration affect settlement? 
Much of the discussion and research 
about arbitration focuses on differences 
between arbitration and trial, but most 
cases that are currently arbitration-eligi­
ble have little or no likelihood of being 
tried. T he  real significance of instituting 
arbitration may lie in its effects on the 
settlement process. How docs arbitra­
tion affect lawyers' and insurers' negoti­
ation strategies? How does it affect the 
timing of settlements? Perhaps most 
important, how does it affect settlement 
outcomes? We need to focus more atten­
tion on these questions as well.

How does arbitration affect the prac­
tice of law? Finally, underlying all these 
questions is perhaps the most important 
of all, how does arbitration affect what 
lawyers do? Lawyers in many jurisdic­
tions are understandably wary of arbitra­
tion programs. Some believe mandatory 
arbitration represents a small but dan­
gerous step away from the right to jury 
trial. Some see it as moving further in the 
direction of production line litigation 
that is ifk antithesis of the individually- 
crafted form of lawyering that they 
learned at school. Underlying many law­
yers' discomfort with arbitration is a 
concern about its im pact on their fees. 
How lawyers modify their behavior in 
the light of arbitration may ultimately 
determine the future of this form of 
alternative dispute resolution. □

DEBORAH HENSLER is a senior socia l sci­
entist at the Institute lo r  Civil Justice, the 
Rand Corporation.
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T h is  N ote  is a  rep r in t  o f  an  article t h a t  appeared in L a w  & Policy, 
Volume 7:4, 1985. Using insurance claims data, the authors analyze the 
effectiveness o f  no-fault tort thresholds in limiting the n um ber  o f  au to ­
mobile accident victims who seek com pensation through the tort  system.

T h e  analysis con ta ined  in th is  N ote  is described in greater detail in 
the first two volumes of  a four-volume study on automobile accident 
compensation, conducted by th e  au thors  for T h e  In s t i tu te  for Civil 
Justice. T hese  four reports  are included in a listing o f  cu rren t  IC J 
publications a t  the  back o f this N ote  and  can be obta ined  from the 
Institute.



Limiting Liability for Automobile Accidents: 
Are No-Fault Tort Thresholds Effective?

JAMES K. HAMMITT and JOHN E. ROLPH*

"No-fault" automobile insurance plans are designed to supplant the tort system 
by requiring motorists to purchase no-faull insurance and allowing victims to 
file liability insurance claims and tort suits only if their injuries exceed a legis­
lated "tort threshold." While thresholds vary among stales, many are satisfied 
i f  the victim incurs medical expenses as low as a few hundred dollars. Using 
insurance claims data, wc estimate the effectiveness o f several slates' 
thresholds. Wt> find that tort thresholds are surprisingly effective: modest tort 
thresholds reduce the number o f successful tort claimants by half, and the stric­
test thresholds may exclude nine-tenths o f potential claimants. Moreover, we 
find little evidence o f claimants "padding" their claims to exceed the dollar 
thresholds.

No-fault compensation plans for automobile accident victims were devel­
oped to replace the traditional tort liability system. Early no-fault advo­
cates criticized the tort system under which the motorist who is legally at 
fault o r  his liability insurance company compensates the accident victims as 
providing “ too little, too late, unfairly allocated, at wasteful cost, and 
through means that promote dishonesty and disrespect for the law.” (K ee­
ton and O ’Connell, 1965: 3). In contrast, no-fault plans establish m anda­
tory “ no-fault" insurance that reimburses the policyholder, his passengers, 
and any pedestrians he may injure, without regard to who “caused" the 
accident. No-fault insurance is intended to provide quicker and more cer­
tain compensation, at less cost, because there is no need to ascertain legal 
responsibility for the accident.

No state has yet adopted a no-fault plan that totally replaces the tort sys­
tem. All no-fault states attempt to prevent certain automobile accident vic­
tims— those with less severe injuries— from using the tort law to obtain 
compensation, but allow more seriously injured victims to pursue tort com ­
pensation in addition to collecting no-fault insurance benefits. The two 
classes of victims are defined by whether their injuries exceed a “ tort 
threshold ,” which may be either a "do lla r"  o r  “verbal" th resho ld .1

U nder  a dollar tort threshold, accident victims are not entitled to tort 
compensation unless their medical expenses exceed the threshold value.

* The Institute fo r Civil Justice. The Rand Corporation . We thank Joseph Ferreira . Robert 
Houchcns. Sandra Polin , Timothy Quinn, Donald Segraves and three anonymous reviewers 
for their contributions to this research.
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Thresholds range from $200 (net of hospital and diagnostic expenses) in 
New Jersey to $4,000 in Minnesota. T o  breeon a verbal threshold, victims 
must have suffered one of a specified set of injuries. Verbal thresholds are 
typically quite stringent, requiring permanent and significant disfigure­
m ent, disability, o r  death. In a few states, however, the verbal threshold is 
satisfied by less serious injuries: a fracture (Massachusetts), o r  any injury 
not c t  T n e d  to soft tissue (New Jersey).2

All s ta tes with dollar thresholds also have verbal thresholds, but three 
no-fault states (Florida, Michigan and New York) have only verbal 
thresholds. In these states, regardless o f  medical expenses incurred, a vic­
tim is not entitled to tort compensation unless his injuries exceed the strin­
gent verbal threshold.

W hether  an accident victim is entitled to tort compensation or must be 
satisfied with no-fault insurance benefits can have a substantial effect on 
the am ount of compensation he or  she receives. No-fault insurance pays 
only for a victim's economic losses (called “ special damages” ), primarily 
medical expenses and lost wages.3 In contrast, under tort law the victim 
can potentially collect compensation h i  “ pain and suffering" and other 
nonpecuniary  losses (called “ general damages” ) as well as for special 
dam ages. Although payments for general damages differ widely between 
accident victims, they often exceed the victim's special damages. For au to ­
mobile accident victims with $500 in medical expenses the median payment 
for general damages in our data  (described below) is about $1,000. For 
those with $5,000 in medical expenses the median payment for general 
dam ages is about $6,500. (H am m itt ,  1985, see figure 1.) Thus the lure of 
com pensation for general damages pro ,ides  a substantial incentive for a 
victim to  seek tort compensation if another  motorist is arguably liable for 
his injuries.

Because payments for general damages can be so large relative to the 
com pensation a victim can obtain from no-fault insurance, one would 
expect accident victims to file lawsuits or claims against another  driver’s 
liability insurance in all but minor cases. Indeed, one might expect, that 
som e victims would attem pt to circumvent the tort threshold either by frau­
dulently claiming medical expenses in excess of the dollar threshold, o r  by 
incurring additional, unnecessary, medical treatm ent in order  to but mount 
the  threshold. In some cases accident victims do receive liability insurance 
payments, including compensation for general damages, even though their 
injuries may not hsve exceeded the tort threshold. These payments are 
m ade because almost all automobile 'iability claims are settled without 
recourse to trial. In cases where it is not clear whether a claimant could 
prove that his injuries exceed the tort threshold the liability insurer may 
offer som e payment to settle the claim and avoid further expense.

Because the possible gain in seeking compensation from a liability 
insurer is so large, there is some debate  about how effectively tort 
thresholds, especially low-to-moderate dollar thresholds, reduce the
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num ber of  victims who file liability claims.4 In this article we present an 
analysis of insurance claims data designed to address this issue. In the 
states studied, we find that even relatively weak thresholds appear to p re ­
vent a large proportion of accident victims from obtaining tort com pensa­
tion. For example, we estimate that the $500 tort threshold in 
Massachusetts reduces the num ber o f  victims who are paid under au tom o­
bile liability insurance there by more than half. Stricter tort thresholds, 
such as the verbal one in Michigan, appear to prevent about 90 percent of 
auto accident victims from obtaining tort compensation. We surmise 'ha t  
the much smaller chance of recovering compensation if o n e ’s injuries do 
not exceed the tort threshold discourage large numbers of victims from fil­
ing liability claims and lawsuits. Interestingly, we find no evidence to sug­
gest that victims systematically exaggerate their expenses, o r  incur 
additional medical expenses, to surmount dollar tort thresholds.

We turn now to describing the closed automobile insurance claims data 
that we analyze. Wc 'hen  describe our two methods for estimating the p ro ­
portion of automobile accident victims excluded from tort claims by the 
tort threshold Finally we present our analysis of claims to  determ ine 
whether they have been padded or  exaggerated in an effort to  surm ount 
the tort threshold.

DATA

The data wc analyze consists of claims paid by automobile insurers under 
the Bodily Injury (BI) aod Personal Injury Protection (PIP) coverages. BI 
insurance is liability insui nee; it pays damages to a third party (the acci­
dent victim) for which the policyholder is liable. PIP insurance is no-fault 
insurance; it pays benefits to the policyh Ider, his passengers, and pedes­
trians without regard to legal fault.

T he  data  were collected by the All-Industry Research Advisory Council 
(A IR A C ),  an insurance-industry association, and include all claims that 
were closed with some payment to the claimant by the participating 
insurers di ring a two-week period in autum n, 1977; claims that were 
denied payment are not included. At the time of the survey, the » *'enty- 
nine participating insurers had a 62 percent share of trie national market 
for private passenger automobile insurance. For each closed claim, insur­
ance company claims adjusters and supervisors provided detailed infor­
mation on the claimant’s personal characteristics, medical and o the r  
economic losses, type and severity of injury, and the payment made by the 
insurer. The data  are described more fully in A IR A C  (1979).

As part of a study of compensation under tort and no-fault rules (H am - 
mitt. 1985; see also Rolph et al., 1985), we selected four no-fault states for 
analysis— Massachusetts. New Jersey, Pennsylvania and Michigan. G e n e r ­
alization of results from one state to ano ther  is always problematic; how­
ever, based on the frequency with which claimants retain attorneys and file
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Table 1, Cumulative Distribution of Total Payments

Pavmcm 
Less lhan

Personal In ju ry Protection Bodily In ju ry
Michigan Massachusetts* California Massachusetts

Percentage o f Claimants Paid
S I0 0 34 40 12 6
$300 59 6S 29 13
$500 69 72 37 18

$1,000 80 82 51 28
$5,000 95 100 89 74

$15,000 98 100 '.'8 93
$50,000 100 too 100 100

Percentage o f  D o lla rs Paid
$100 1 4 0 0
$300 5 12 - 1 0
$500 8 18 3 1

$1,000 15 32 7 2
$5,000 42 94 42 32

$15,000 64 100 70 64
$50,000 100 100 88 100
* P IP  policies in Massachusetts arc required to provide fo r medical benefits o f at least $2,000; 

additional coverage is available as an option.

lawsuits, these four states appear to be m ore litigious or  claims-conscious 
than most o the r  states. Consequently the proportions of accident victims 
that the thresholds prevent from recovering tort compensation in these 
slates is likely to be smaller than the proportion that similar thresholds 
would ba r  in o the r ,  less claims-conscious, s tates.5 There may be o ther 
states however, that arc even more claims-conscious than the four we an a ­
lyze. Ft r exam ple, knowledgeable insurance industry followers assert that 
the orig nal $1000 tort threshold in Florida had aimost no effect on the 
num ber BI claims paid there; it was not until Florida established an 
entirely verbal threshold , and an anti-fraud bureau, that the number of vic­
tims receiving tort compensation declined (Personal communication; see 
also O ’Connell, 1977: 159-60, and U.S. Dept, of T ransportation , 1977). 
Thus there  may be some states where our conclusions do not hold. H ow ­
ever, we believe o u r  analysis is based on assumptions that apply in all t ut 
exceptional circumstances.

Table  1 presents an overview of claims payments under both PIP and BI 
insurance, for three representative states. The majority of claims are quite 
modest; as shown in the first panel o f  the table, more than half the PIP 
claimants are paid less than $300, while about four-fifths receive less than 
$1,000. BI payments are somewhat larger, because they usually include 
payments for general damages in addition to economic loss. Even so, half 
o f  the California BI payments are less than $1,000. The Massachusetts BI 
payments are much higher than the California payments, because the M as­
sachusetts tort threshold excludes claimants with relatively mild injuries.
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As a result, only 28 percent o f  Massachusetts BI payments are less than 
$ 1,000.

T he second panel of the table reveals that the distribution of dollars paid 
by insurers is dominated by the larger claims. While most claims payments 
are m odest, these account for only a small share of total payments. As 
shown in the second panel, both the two percent of Michigan PIP claimants 
and of California BI claimants who were paid more than $15,000 each 
received about one-third o f  the total dollars paid.

METHODS

O ur strategy for estimating the  effect of tort thresholds in each of the four 
states studied is to generate  independent estimates for each state. When we 
com pare these states to states without tort thresholds using the “ Bi-file 
m e thod"  (dc 1 below), we also generate independent estimates for 
each comp; f states. This disaggregated estimation approach is
appropriate /ew of the diversity of the states we are comparing.
The alternu iltaneously estimating the effects of tort thresholds
for all states >...;,i 'tistica! model (like regression) that shares infor­
mation about relationsaips across states is not feasible without com prehen­
sive and comparable data  for litigation affecting factors in each state. Such 
data  are needed to statistically adjust for difference between states that 
might affect how tort thresholds opera te . We have r  i been able to locate 
such sufficiently comprehensive data.

We estimate the fraction o f  accident victims who are denied tort com ­
pensation because of tort thresholds using two different methods and com ­
pare the results. First, we use the “ PIP-file m ethod” to com pare the 
num ber of PIP claimants who are eligib'e to obtain BI compensation (as 
reported  by the survey respondents) to the number who would have been 
eligible prior to the adoption of  the tort threshold in their state. Since PIP 
pays all victims without regard to fault or injury severity the PIP claims file 
includes most types o f  accident victims (the main exception is uninsured 
motorists and their passengers). The  fraction of PIP claimants who would 
have been eligible for BI payments prior to the threshold, but who are no 
longer eligible, is our PIP-file m ethod  estimate of  the effect of the tort 
threshold in reducing the num ber  of successful BI claimants in that state. 
Note that this method estimates only the num ber o f  potential claimants 
that are no longer entitled to tort compensation, but does not account for 
their likelihood of actually filing BI claims.

O u r  second m ethod, the "Bl-file es tim ate ."  is based on a comparison of 
the populations of claimants who are paid by BI insurance in the no-fault 
state and in a reference state that has no tort threshold. The validity of this 
estimate depends on the extent to which the distributions of  accident vic­
tims in the no-fault and the reference state are similar, with respect to 
economic loss, type of injury, legal fault, propensity to file insurance claims
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and to retain an a tto rney , and o the r  factors that might affect the num ber  of 
successful BI claimants. W e attribute the difference between the num bers 
o f  successful BI claimants to the tort threshold. Unlike the PIP-file 
m ethod , the Bi-file m ethod  does account for victims’ likelihood of filing Li 
claims. H owever, it does not allow for the estimation o f  any separate  effect 
(in addition to the tort threshold) that the existence of no-fault insurance 
has on the num ber  of liability insurance claims filed. (Since victims can 
almost always collect under PIP. they may be less likely to also file a BI 
claim.) H owever, since the results of both of our estimation methods are in 
general ag reem ent,  we conclude that tort thresholds are the primary cause 
of fewer liability insurance claims in no-fault s tates.6

T o  determ ine  the accuracy o f  the Bi-file m ethod we genei indepen­
dent estimates o f  the tort-threshold effect using several different reference 
states. If the potential-claimant populations are distributed identically in 
ail s tates, the estimates would be the same for all reference states up to s ta­
tistical fluctuations. The extent to which the choice of reference state 
affects the estimate is an indication of the degree to whict the populations 
differ, and thus is a measure of the precision of the m e thod .7

Some com m enta to rs  have suggested that the adoption of a no-fault sys­
tem will increase the num ber  of automobile accidents, since drivers may be 
less careful when the de te rren t  o f  tort liability is rem oved .6 O thers doubt 
such ur  adoption will have a significant effect, since the tort de terren t is 
large./ diluted by liability insurance, and other factors are probably more 
important influences on driving behavior. O ur  estimates do npt take 
account o f  this effect, should it exist. We estimate the change in the p ro ­
portion of accident victims who are paid by BI insurance; if the adoption of 
a no-fault plan increases the num ber of accident victims our estimates will 
overstate the reduction in BI claims paid. We describe both our methods 
and results in m ore detail below.

ANALYSIS AND RESULTS

A large proportion  o f  accident victims in the four no-fault states we studied 
did not seek or  were denied payment under BI insurance because of a tort 
threshold. O u r  estimates of  the fraction affected by the threshold vary, 
depending on the  m ethod  used and the reference state chosen. But, as 
shown below, the  o rder o f  the estimates is consistent with the order 
defined by the apparent stringency of the thresholds.

Table  2 gives o u r  estimates of the proportion of  BI claimants excluded 
by the thresholds using both the PIP-file m ethod  and the Bi-file m ethod 
with our four reference states. The New Jersey threshold ($200 medical 
loss, net o f  hospital and diagnostic expenses) was the weakest o f the four.9 
We estimate that roughly half o f  the potential claimants were excluded by 
this threshold. S tated ano the r  way, the num ber of  accident victims ob ta in ­
ing com pensation from another motorist’s liability insurance company
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Table 2. Estimated Percentage of Potential BI Claimants Excluded by Tort
T h re sh o ld s

No-fault
State (th resho ld )

P IP-file
Method

B l-file  Method
Reference State
Californ ia Washington North Caro lina Maryland

New Jersey ($200) 48% 39% 51% 66% 41%
Massachusetts ($51X1) 60% 50% 64% •6% 69%
Pennsylvania ($750) 72% — — — —
Michigan (ve rb a l) 8(J% --- ---

Note: Wc did not calculate B l-file  estimates fo r Pennsylvania and Michigan because lo o  lew 
B I claimants were paid in those states to generate reliable estimates.

would have been about twice as large if there were no threshold. We esti­
mate that M assachusetts’ $500 threshold excluded roughly 60 percent of 
potential claimants, Pennsylvania’s $750 threshold excluded abou t 70 p e r­
cent, and M ichigan’s verbal threshold excluded almost 90 percent of all vic­
tims who would otherwise have been paid under B I .1" (W e  did not 
calculate Bl-file m ethod  estimates for Michigan and Pennsylvania because 
the num ber  of BI claimants in ou r  sample is too small to give reliable esti­
m a tes .)"

While there  is substantial variability among the estimates for each state, 
the relative ordering of the no-fault states is the same for each set of esti­
mates T h e  exact percentages differ with the method, but all o f  our esti­
mates suggest that even modest tort thresholds have a large (if not 
precisely known) effect on the num ber of BI claims paid. .

Large decreases  in the num ber of BI claims paid do not, however, t rans­
late to equally large effects on total BI payments. Because the  claimants 
who are p revented  from making claims are those with the smallest econ­
omic losses and least serious injuries, they account for a relatively small 
share of all BI payments. By comparing the total BI payments to reference- 
state claimants, classified by whether or  not they exceeded the  no-fault 
states' thresholds, we estimate that total BI payments are about 7 to 16 p e r ­
cent lower in New Jersey (compared to 39 to 66 percent o f  claimants 
excluded) and 15 to 31 percent lower in Massachusetts (com pared to 50 to 
76 percent of claimants excluded), than they would be in the absence o f  a 
th resho ld .12 M oreover, because of inflation in the costs of medical care, 
the fixed-dollar thresholds in New Jersey, Massachusetts and Pennsylvania 
are undoubtedly  less effective in reducing both the number o f  BI claims 
and claims costs today than they were in 1977, the year to  which our 
estimates apply. W e turn now to a discussion of the details of each of the 
analyses.
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PIP-FILE ESTIMATES

The PIP-file method for estimating the number of potential claimants who 
were denied BI compensation because of a state 's tort threshold is based 
on data  for victims who filed claims under a no-fault (PIP) policy. For each 
PIP claimant, claims adjusters reported 1) whether the claimant qualifies 
for a BI or tort payment under his state's current no-fault law. and 2) 
w hether the claimant would have qualified prior to the imposition o f  the 
law. Although the instructions that accompanied the  survey forms do not 
define "qualification," respondents seem to have in terpre ted  the question 
as asking whether the claimant would be likely to obtain  some payment if 
he filed a BI c la im .11

T he  PIP-file estimate of the proportion of potential BI claims that were 
e ither denied or not filed because of the tort threshold is the num ber of PIP 
claimants no longer qualifying for BI recovery divided by the num ber who 
would have qualified before the threshold was imposed. That is:

PIP File N um ber of PIP claimants N um ber of PIP claimants
estimate of =  I -  eligible for BI with -r- eligible for BI without 
fraction denied threshold threshold

Although a claimant who qualified for BI recovery would not necessarily 
have filed a BI claim, the direction in which this factor would bias our esti­
mate is unclear. O u r  PIP-file estimate is based only on victims who filed 
PIP claims. The incentives to file BI claims are in some respects stronger 
than the incentives to file PIP claims, and in other respects w eak er .14 On 
balance, we believe that ihe PIP-file estimates arc more reliable than the 
Bl-file estimates since they rely solely on data for the particular no-fault 
stale in question. As a comparison of the two sets o f  estimates shows, how­
ever, the two methods produce roughly <. .nsistent results.

BI-FILE ESTIMATES

T o  estimate the proportion of potential claimants denied  payment because 
o f  a tort threshold using the Bl-file method we categorize potential BI 
claimants in no-fault states into three groups, as illustrated in Figure 1. 
Claimants in G roup  1 have injuries greater than the tort threshold and are 
paid by BI insurance. Claimants in Group 2 have injuries that are not 
serious enough to breach the threshold, but nevertheless these claimants 
also obtain BI payments, presumably because the Bl insurer would rather 
m ake some payment to settle the claim than continue to defend it. Claim­
ants in G roup  3 have injuries that do not exceed the threshold and are 
unable to obtain BI payments. As a result. G ro u p  3 claimants are not 
included in our sample; if is their number that we e s t im a te .15

T he  successful BI claimants in a reference (tort o r  add-on) state include 
all th iee  groups, though we cannot, o f course, distinguish between G roup  2
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leg itim ate cla im s

T o r t
th re sh o ld

In ju ry
seve rity

Figure 1. BI Claims Excluded by the Tort Thresholds

an d  3 claimants in these states. If the populations of potentia l  claimants are 
distributed  similarly in the no-fault and reference s ta tes , the ratio of the 
n um ber  of successful no-fault-statc claimants whose injuries exceed the 
threshold  (G roup 1) to the totai num ber of potential no-fault-state claim­
an ts  (all three groups; is equal to the corresponding ra tio  in the reference 
s ta te . We use this relationship to derive our estimate o f  the size of G roup  
3, the claimants excluded by the threshold.

Table  2 above presents our estimates of the proportion  of  all potential 
no-fault state claimants (G roups 1, 2 and 3) that are excluded by the tort 
threshold  (G roup 3). We calcuh 'e  these estimates as follows. Let r be the 
p roportion  of paid reference-stat • claimants whose injuries exceed the no­
fault s tate 's  tort threshold r is equal to the ratio of the num ber of G roup  1 
claimants to the total number in G roups 1, 2 and 3 in the  reference state). 
Similarly, let p be the proportion of no-fault-state claimants in our data 
w hose  injuries exceed the tort threshold p is equal to th e  num ber of  G roup  
1 claimants divided by the num ber of  G roup 1 and G ro u p  2 claimants in the 
no-fault state). Let x be the unknown ratio of the num ber  of G roup  3 
claimants to the num ber of paid (G roups 1 and 2) no-fault state claimants. 
W e  wish to estimate B, the proportion of all potential claimants excluded 
by  the threshold (the ratio of  the num ber of Group 3 claimants to the total 
n u m b e r  in all three groups), where

W e  assume that the distribution of injuries in the no-fauu  and reference 
sta tes  is the same, or, m ore specifically, that the proportion  of potential

( 1)
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claimants in each sta te  whose injuries exceed the no-fault s ta te’s threshold 
is the same,

r = r h -
Combining equations ( i )  and (2), we obtain our estimate

P  =  = 1 "  "•r  1 +  x p
As shown in Table 2, the estimates using different reference states differ 

by as much as 27 percent, reflecting differences between the potential- 
claimant -'opulations in the different states. These differences arise for 
various re? .cns, including differences between states in the mix of accident 
types, victim characteristics, and the cost of medical care. In addition, 
potential BI claimants may be less likely to file BI claims in a state such is 
Maryland where PIP  insurance is required if they can more easily obtain 
compensation from their  PIP coverage. If this effect were large, it could 
affect the estimates of  tort-threshold effects that use Maryland as the refer­
ence state. As Ham m itt  (1985) reports, however, comparisons between Bl- 
claimant populations do  not provide any evidence that the availability of 
PIP benefits in M aryland reduces the num ber of BI claimants in that s tate, 
and the tort-threshold estimates that use Maryland as the reference state 
are comparable to those derived using other reference states.

In addition to differences between accident-victim populations in differ­
ent states, our Bl-file estimates are affected by the difficulty of determining 
which reference-state claimants would have satisfied a particular tort 
threshold, that is, distinguishing G roup  1 claimants from the others. For 
the no-fault-state claimants, the survey forms record whether the tort 
threshold was exceeded, allowing us to distinguish between G roup  1 and 
G roup  2 claimants. But for the t o ' “ state claimants we had to estimaU 
using reported medical expenses and injury severity, whether the claim­
a n t’s injuries would have exceeded the no-fault s tate 's  tort threshold. In 
o rder  to make the comparison between tort and no-fault states consistent, 
we considered claimants in both slates to have exceeded the threshold 
(G roup  1) only if their recorded injuries ( xceeded the threshold.

We could not determ ine  unambiguously whether a claimant exceeded 
the tort threshold from the recorded injury descriptions. For example, the 
Massachusetts threshold is exceeded if the claimant suffers permanent and 
serious disfigurement, but the questionnaire we used does not ask about 
the severity of a perm anent disfiguiement. Somewhat arbitrarily, we define 
all claimants with perm anen t disfigurement to have exceeded the 
th reshold .16

We check the accuracy of this classification procedure by comparing the 
proportions of no-fault-state claimants recorded as having exceeded the 
threshold to the proportions estimated by our method of classifying claim­
ants using their reported  injuries; this is presented in Table 3. O ur classifi­
cation procedure labels more claimants as being over the threshold in both
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Tabic 3. Percentage of All Paid BI Claims that Exceed the Tort Threshold

NJ MA
Recorded over threshold HH% 76%
Classified over threshold 89% 80%
E ither recorded or classified

over threshold 97% 88%

New Jersey and  Massachusetts. However, the differences between p ropor­
tions are small— at most 4 percent. The discrepancies probably result from 
two factors. First, ou r  classification procedure counts too  many claimants 
over the threshold because of the ambiguity in the injury descriptions (some 
of the perm anently  disfigured claimants were not sufficiently disfigured to 
exceed the threshold). Second, the proportion recorded in the questionnaire 
as having exceeded the threshold is probably too small. The multiple-choice 
question from which this proportion  is derived asks how the claimant 
exceeded the threshold but does not ask whether he did so. We assume that 
all claimants for whom no answer was given (and whose medical expenses 
did not exceed the dollar threshold) did not exceed the tort threshold, but 
there arc surely some claimants who exceeded the threshold but for whom, 
for whatever reason, the question was not answered.

Although ou r  classification procedure is not perfect, the effect o f  the 
imperfections on our estimate of the proportion of claimants excluded by 
the tort thresholds is unclear. Since we use the same classification method 
for both no-fault and reference states the errors should be offsetting. The 
similarity of the Bl-file and PIP-file estimates suggests that the effect of 
the classification errors is not large, relative to the o ther  inaccuracies of  the 
procedure.

CIRCUMVENTING THE TOUT THRESHOLD

Do claimants in some no-fault states inflate their medical exoenses, either 
by incurring needless treatm ent o r  by claiming (perhaps with the assistance 
of an unscrupulous doctor) to have incurred such treatm ent?  Wc find no 
evidence of such padding in our data.

Claimants face a strong incentive to breach the threshold because doing 
so enhances the possibility of their receiving payments for general 
damages, which are not covered by PIP insurance. M oreover, by breaching 
the threshold, claimants may be able to recover for their economic losses 
twice: once from their PIP insurers, and once under their BI claims. This 
double recovery ay be possible if the PIP insurer does not require reim­
bursement from tl, BI payment, o r  if the insurer fails to enforce the 
reimbursement prov ;ion.

If a significant num ber of  claimants whose injuries do not exceed the 
th resi/ild  manage to obtain BI paym ent by “ padding” their claims, we 
would expect to find a “ hum p” in the distribution of medical losses— a dis­
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proportionately large num ber of  claimants whose reported medical 
expenses exceed the tort threshold by only a little. To assess how many 
Massachusetts and New Jersey claimants overcome the tort thresholds by 
padding their medical expenses, we com pare the proportion of claimants 
whose injuries exceed the dollar threshold by no more than $100 and $500 
to the proportion predicted in each of the four states without thresholds. In 
total, we m ake sixteen comparisons (two no-fault states times two medical 
expense intervals times four reference states). In twelve of the sixteen 
cases, fewer claimants have recorded medical expenses in the interval just 
above the threshold than predicted. In the o ther four cases, using the 
above m ethod, the estimate of the num ber of  paid claimants who exagger­
ate their injuries in o rder  to breach the threshold is between 2 and 16 p e r­
cent of all claimants who appear to exceed the threshold .17

Because twelve of  our sixteen comparisons provide no evidence of p a d ­
ding, we conclude that the data give little support to the notion that claims 
are systematically padded to circumvent tort thresholds. Further, since 
these states are m ore litigious than most, as discussed above, we would 
expect to find more evidence of padding claims here than in most o ther  no- 
lault states. Alternatively, the effect of any padding that does occur may be 
offset by o the r  factors such as o ther claimants’ reluctance to file BI claims 
when they have already been com pensated under PIP, o r  their uncertainty 
about the definition of the tort threshold and whether they are eligible to 
make BI claims.

SUMMARY

Contrary to what one might expect, modest tort thresholds appear to  have 
a substantial effect on the number of  accident victims who obtain com pen­
sation from liability insurance, at least in the states we studied. The avail­
ability of first-party insurance benefits probably contributes to this 
reduction, but our data  do not allow us to estimate this effect separately in 
the four no-fault s ta te s .18 Stringent tort thresholds, like the Michigan ver­
bal threshold, deny tort compensation and, with it, compensation for pain 
and suffering to nine out of ten automobile accident victims. Also, contrary 
to some reports, we find little evidence in the states studied to support the 
view that many accident victims incur unnecessary medical treatm ent as a 
means of circumventing the tort threshold. The thresholds appear to serve 
their purpose of acting as gates to limit the num ber of  automobile accident 
victims who en ter  the tort system and they thereby defeat the no-fault 
reforms.

j a m e s  H A M M i r r ,  educated at Harvard College and the Kennedy School o f  Govern­
ment, is an associate mathematician with The Rand Corporation.
J o h n  E r o l p h  holds a Ph.D. in statistics from the University o f California, Berkeley. 
He is a senior statistician at The Rand Corporation and leads their Statistical 
Research and Consulting Group.
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NOTES

1. States are classified as tort, add-on, and no-fault, No-fault insurance is not sold 
in tort states. In add-on states, insurers are required to offer and motorists may 
be required to buy no-fault coverage. In no-fault states, motorists arc required 
to buy no-fault insurance and accident victims arc not entitled to tort compen­
sation unless their injuries exceed the tort threshold.

2. In 1983 New Jersey adopted a law allowing automobile insurance buyers to 
choose the threshold to which they will be subject if injured. Buyers can elect 
either the $200 threshold which applied to all motorists from 1973 to 1983, or a 
new, higher threshold of $1500 in medical expenses, net of hospital, x-ray and 
other diagnostic expenses, to be adjusted annually in accordance with the Con­
sumer Price Index. The verbal portion of the new threshold is also stricter than 
the old. Under the old threshold, a victim could sue for tort compensation if his 
injuries were not confined to “soft tissue," but this language has been omitted 
from the new threshold.

3. Most no-fault plans further limit compensation for each type of loss. Maximum 
policy limits on medical benefits range from $2,000 to unlimited, while wage- 
loss policy limits on benefits are often 75 or 85 percent of lost wages, up to only 
$100 or $200 per week.

4. An accident victim may file a claim directly with another party’s liability 
insurer, may file a lawsuit against the other party and/or his insurer, or do both. 
Because of filing fees and other costs, only about one-fifth of those who file 
liability claims (primarily those with larger claims) also file suit (see Hammitt, 
1985).

5. The proportion of claimants denied BI compensation in a claims-conscious 
state will be a lower bound for the proportion that would be denied in a less 
claims-conscious state if claims-consciousness disproportionately increases the 
number of claims filed by victims with relatively mild injuries, that is, if 
severely injured victims in the less litigious state are as likely to file claims as 
those in the more litigious state,

6. Using a similar method, we estimate that the availability of no-fault insurance 
alone has little effect on the number of liability claims filed in Maryland, an 
add-on state that requires motorists to carry no-fault insurance (see Hammitt, 
1985).

7. As reference states, we used the four other states—California, Washington, 
North Carolina, and Maryland—that we had selected for our larger study 
(Hammitt, 1985). The first three are tort states, while Maryland is a mandatory 
add-on state, meaning that motorists are required to carry PIP insurance.

8. Landes (1982) analyzed fatal accident rates across states and years. She asserts 
that, after controlling for other factors, fatalities are more numerous in states 
with higher thresholds, and that comparatively strict thresholds may increase 
the fatal-accident rate by 11) to 15 percent.

9. The New Jersey tort threshold was $200 at the lime the claims data were col­
lected, but was changed in 1983. See note 2 supra.

10. The tort thresholds are defined as follows:
New Jersey; (1) $200 medical expenses net of hospital and diagnostic expenses, 
(2) death, (3) permanent disability. (4) permanent significant disfigurement, (5) 
partial or total loss of body member, (6) any injuries not confined to soft tissue. 
Massachusetts: (1) $500 medical expense, (2) death, (3) loss of body member, (4) 
permanent serious disfigurement, (5) loss of sight or hearing, (6) any fracture. 
Pennsylvania: ( i)  $750 medical expense net of diagnostic x-ray and rehabili­
tation costs in excess of $100, (2) death, (3) serious permanent injury, (4)
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permanent, irreparable, severe cosmetic disfigurement, (5) total disability 
exceeding 60 days.
Michigan: (1) death. (2) serious impairment of bodily function. (3) permanent, 
serious disfigurement.

11. Our estimates arc consistent with those available from other sources. Accord­
ing to a study by Thomas Jones, then Michigan Insurance Commissioner. BI 
claims in that state declined 87 percent < ftcr no-fault insurance was adopted. It 
is not clear whether this figure refers to claims tiled or paid (see Widiss et al.. 
1977: 383). The U.S. Department of Transportation published ratios of paid BI 
claims to insured cars for fourteen no-fault states covering the years 1969 to 
1975. These data were obtained from the State Farm Insurance Companies, 
which had a 14 percent national market share at the time. By comparing the 
average paid claim frequencies for all reported years before and after no-fault 
was adopted, we calculate that BI claims declined 62 percent in New Jersey. 82 
percent in Pennsylvania, and 88 percent in Michigan (see U.S Department of 
Transportation. 1977: 26-28).

12. The share of total BI payments made to claimants whose injuries do not exceed 
the New Jersey tort threshold is 7 percent in California. 8 percent in Maryland, 
9 percent in Washington, and 16 percent in North Carolina The share of pay­
ments to claimants whose injuries do not exceed the Massachusetts threshold is 
15 percent in California, 18 percent in Washington, 25 percent in North Carol­
ina. and 31 percent in Maryland. These estimates assume that none of the 
claimants whose injuries do not exceed the threshold would be paid, and that 
they consequently overstate the reduction in claims payments. In contrast, our 
procedure for estimating the number of claimants that arc excluded Dec ruse of 
the threshold accounts for the fact that some are paid, even though their injur­
ies do not exceed the threshold (sec the “Bl-File Estimates" subsection). As 
shown by Table 3 infra, as many as one-quarter of paid claimants in the no-fault 
states may have injuries that do not exceed the threshold.

13. See AIRAC (1979) for the actual questionnaire Although all claimants would 
“qualify" before the threshold was established, in the sense that they were not 
barred from filing a claim because of a tort threshold, only those to whom 
another motorist was likely to be liable were descrihed as qualifying for recov­
ery. Thus drivers in single-car accidents were not included in this definition. 
Because PIP compensation is available to nearly all accident victims the pro­
portion of PIP claimants who would have qualified for BI compensation prior 
to the imposition of the tort threshold is an estimate of the proportion of acci­
dent victims who are injured in circumstances that allow compensation under 
tort liability. The proportion is close to two-thirds in each of our four no-fault 
states: Michigan—56 percent, Pennsylvania—64 percent, Massachusetts—65 
percent. New Jersey—69 percent.

14. Filing a BI claim will not affect one’s own insurance rates, as filing a PIP claim 
might, and the victim may file a BI claim as retribution. On the other hand, a 
victim may feel that he must retain an attorney to handle a BI claim, he may 
find it more unpleasant to negotiate with an adversary insurance firm, or he 
may pity the at-fault driver.

15. There is also a fourth group—accident victims whose injuries exceed the 
threshold but who do not file B! claims, or whose claims aie denied for other 
reasons. Because we are interested in the number of potential claimants 
excluded by the threshold, this group does not concern us. We assume that the 
number of eligible claimants who do not file claims, or whose claims are incor­
rectly denied, is the same fraction of claims that are properly paid in each state. 
That is, we assume that no claims are incorrectly denied for not exceeding the 
threshold when the claimant’s injuries do exceed the threshold.
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16. The lort thresholds are reported at note 10 supra We assume that the claimant 
exceeded the Massachusetts threshold if his medical expenses exceeded $500, 
lie died, or he suffered permanent disability or a fracture. The New Jersey 
threshold is deemed to be satisfied if medical expenses net of hospital and x-ray 
expenses exceeded S2IK), the claimant suffered permanent disability or a frac­
ture, or he died.

17. More precisely these are estimates of the percentages of "excess" claimants— 
the data do not indicate the reasons. In Massachusetts, the estimates of the per­
centage of "excess" claimants between the dollar threshold ($500) and $100 
higher ($600) is 13, 2 and 2 percent using California, Washington and Maryland 
respectively as reference states. In New Jersey the corresponding percentage is 
16 percent using a $5<X) range and California as the reference state.

18. As described at note 6 supra, using our Bl-file method we found little evidence 
that the availability of PIP benefits alone significantly reduces the number of BI 
claims in Maryland.
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