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MEMORANDUM TO INSTITUTE FRIENDS AND SPONSORS

Re: Senate Testimony on Tort Liability

On February 27, 1986, 1CJ senior researcher Dr. Deborah R. Hensler
delivered testimony on the tort liability system before the U.S.
Senate Commerce Committee. We have reprinted her remarks as an ICJ

Paper, Summary of Research Results on the Tort Liability System,
P-7010-1CJ, and are sending a copy to you under separate cover.

Institute research reports have addressed many of the key questions

now facing policymakers 1in their debute on the liability "crisis." In
her summary for the Commerce Committee, Dr. Hensler highlighted five
topics on which the ICJ has conducted research: trends in civil jury

verdicts, corporate responses to product liability lawsuits, public
expenditures for personal injury litigation, mass toxic torts, and the
use of alternative dispute resolution procedures.

I*r sure you will find Debby®"s remarks interesting and germane to the
con® inuing debate on the liability system in this country.
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rata contribution is that it terminate the
litigation. Criterion In*. Co. WV Laitala,

Sec. 09.16.040. Release or covenant not to sue, When a r

Alaska Statutes

§ 09.16.040

Suzp Ct. O? 0. 2599 (File No. SOU). 658
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NOTES TO DECISIONS

Section applies where settlement”~damages and "no.more, regflt"Tcsi7>f thy *

wn» mndc ofler effective dole ofchn%
tcr. — Although causes of action arose Bt
the time of theaccident before the effective
date. of this chapter, thi* section *
Pphcable where the settlement was made
ter this chapter became effec ve La ne
\{97U2n|ted States, 460 F.2d 409 (9th

This section is Intended to Include
thosevmanouslyhable Alaska Airlines
v. Sweat, Suo. Ct” Op. No, 1464 (File Nos.
2012, 3105), 568 P.2d 01t (1977).

The language “one of two or more
persons liable” in tort for the same
iryury . . seems to mclude a party who is
V|car|0usly Ilable Iaska Alrlines v.

1464 SF|Ie Nos.

Swe
2912 3103D 568P2d 916 (1977
Implii?d  indemnity
currently negligent tortfensor* ~ Pub-
lic policy dictates *hBt Alaska should not
adopt implied indemnity between con-
r Tently neﬁhgent tortfeasors. Vertecs
Corp v.'Rcichhold Chems., Inc., gud CL

o 2647 (File No..6566),
g State Mechanlcal fnc. v. Li Uld
Ir, Inc., Sup. C 0. 2684 (F|Ie
6172 983).

Plamtn‘? permltted to receive onIy
amount ofadjudged damngcs. — While
this section changed the common L v in
one respect (i.e., by providing that release
of one. joint tortfeasor does not
automatically release the other| Int tort-
feasors), it"rctained that part of (lie
common law ryle embodylng the sound
public policy of permitting & plainlifT to
XTreceive only the amount of his adjudged

hetween con-

Source_of tiro recovery. Layne V. Unlted
StafcsTIGO F.2d 409 (dth Cir., 1372
Amount paid for release re<luces pro
tnlo judgment ngninst another. —
Whether o not the rélease party ts in fact
jointly liable with the defendant against
whom ajudgment is_rendered, to prevent
recovery by plaintifT of more than his
legitimate damngcs, the amount paid for
the release or covenant not to sue must
reduce pro_tanto the in\jured person'sjudg-
ment agamst another. Layne v. United
States, 260 F.2d 409 (9th Cir. 1972).
Whether released Enrty Isjoint tort-
feasor.is not rclcvanL — Since the prin-
ciple is. that there can be but one
satisfaction for the same |r\1ur¥ whether
or not the released pnrty is In fact jointly
liable with the defendant against whom -
judgment is rendered is ot relevanlL
Layne vz)Umted States, 460 F.2d 409 (9th

To require proof at trial thaf the
released party was in fact ajoint tortfeasor
before this section can gperate to cause a
Pro tanto reduction in the award equal to

he amount recovered in the settlement
would effectively thwart the m”jor policy
]UStIfIC&tIOﬂS for encouraglrag extra-judi-
cial settlements — the" disposition of
claims without litigation, and the reduc-
tion and simplification of the issues
requiring judicial determination. The lan-
guage of intent of this ~ler does. not
require such u result. L e v. United
States, 460 F.2d 409 (9th Cir. 19721

Sctil:ment for less than entire liabil-
ity. — A joint tortfeasor may remove
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Sec. 09.17.055. COLLATERAL BENEFITS. (a) After the fact
finder has rendered an award to a <claimant, and after the
court has awarded costs” including attorneys fees, and interest,
a defendant may introduce evidence of amounts received or to
be received by the claimant as compensation for the same
injury from collateral sources that do not have a right of
subrogation against the claimant by law or contract.

(b) IT the defendant elects to introduce -evidence under
(a) of this section, the claimant may introduce evidence of

¢H) the amount that the actual attorney fees
incurred by the claimant in bringing the claim exceed the
amount of attorney tees awarded to the claimant under Rule 82;
and

(2) the amount that the claimant has paid or
contributed to secure the right to an insurance benefit
introduced by the defendant as evidence.

(c) If the total amount of collateral benefits
introduced as evidence under (a) of this section exceeds the
total amount that the claimant introduced as evidence under
(b) of thir* section, the court shall deduct from the total
award the amount by which the value of the nunsubrogated
sums under (a) of this section exceed the amount of payments

under (b) of this section.

1-4-29
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CrviL Rules

Rule ¢s. Offer of Judgment.
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CIVIL RULES 82

Rule 82. Attorney’s Fees.

(a) Allowance to Prevailing Party. o
(1) . Unless the court, in’its discretion, otherwise directs,
the followm? schedule of attorney’s fees will be adhered to in
{lhxmg such fees for the party recovering any money judgment
erein;

ATTORNEY’S FEES IN, AVERAGE CASES

Contested Without Trial Ncn-Clc)Srg/tcsted

First $2,000  25% 20% 0
Next 53.000  20% 15% 12.5%
Next S55.000  15% 12.5% 10%
Over 510,000 10% 1.5% 5%

Should no recovery be had, attorney’s fees for the prevailing
party rtnay be fixed by the court in its discretion in a reasonable
amount,

(2) In actions where the money judgment is not an ac-
curate criteria for determining the fee to be allowed to the
Prevalllng side, the court shall award a fee commensurate with
he amount and value of Ie%al services rendered. _

3) The allowance of attorney’s fees b¥ the court in con-
formance with the foregoing schedule is not to be construed
as fixing the fees between attorney and client,

%1 Attorney’s fees upon entry of judgment by default
shall be determined by the clerk. In all other matters the court
shall determine attorney's fees. Awards not pursuant to the
schedule set forth in subparagraph (1) of this Rule shall be
made only ”PO” motion. .

Allowance in Mental Cases. In proceedings under the
Mental Health Ac* the attorney appointed to represent the
patient shall be allowed and paid a fee of $25.00, unless the
judge, in his discretion, orders otherwise. A lay advisor ap-
gomted In such ﬁroceedmgs_ shall be allowed and”paid a fee of

10.00, unless the judge, in his discretion, orders otherwise.
(lAgrgze)nded by Supatne”Court Order 497 effective January 18,

Alaska R of C 2-82 CR 239



Plaintiffs view

In his article, Mr, Kleinfeld concludes
that Rule 82, under which the prevailing
parts® is compensated paniaily for at-
torneys” fees, should b abolished. Ipre-
sume this expresses disagreement with
Chief Justice Burger” proposal to ex-
pand the approach to the federal courts. 1
respectfully, but sincerely, disagree with
Mr. Kleinfelds conclusion. In my view,
Rule 82 does encourage settlement, in a
fair and meaiiingful manner, and would
be especially appropriate in the federal
system.

Contrary to Mr. Kleinfeld"s opinion,
plaintiffs do consider the impact of an
adverse Rule 82 award upon them. The
Rule 82 aw"ard directly applies to the
determination of liability and to the
amount of the judgment through Rule
68 . In my experience, Rule 68 offers of
judgment less often control. In cases
where damages are the primary issue,
parties are usually able to settle, with
some help from Rules 82 and 68.

Mr . Kleinfeld also concludes that Rule
82 isineffective in discouraging nuisance
cases. He does so on the basis that “ ifthe
case is litigated through trial, the defen-
dant will probably win an award of
$5,000 to $10,000 against the plaintiff.
But because the cost to the defendant will
exceed the award, and because the award
will probably be uncollectible, most
defendants will pay up to $5,000 or so
even on frivolous claims.”

My experience has been that defen-

(Please turn topage 11)

By James A. Parrish
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Defense view

Civil Rule 68, which has been in opera-
tion In Alaska for many years, permits
only the defendant to make an offer of
judgment. However, with the passage of
Alaska Statute § 09.30.055 in 1980, either
party may make an offer of judgment.
The difference is that Rule 68 provides
Ibr awards of costs and attorneys” fees,
while the statute increases or decreases
he pieiudgment interest by 2 percent,
making a 4 percent difference when ap-
plied to both bides* costs. That could be
substantial if the case were large and
several years old at the time of judgment.
I strongly support both the ruleand the
statute. The benefit of Rule 68 is to the
defendant. Even Mr . Kleinfeld does not
suggest abolishing Rule 68. The purpose
of Rule 68 isto provide protection to the
defendant against Alaska Rules 82 and
79, which allow for awards of costs and

. attorneys” fees to the prevailing party. If

Rule 68 did not exist, a plaintiff might
claim $1 million and demand in settle-
ment $100,000, but only recover $10,000
and stillbe the prevailing party. If, under
those circumstances the defendant recog-
nizes the claim as a $10,000 claim and
makes an offer of judgment for $10,000,
he can protect himself against a subse-
quent award of costs and attorneys* fees;
thus, in effect, making himself the pre-
vailing party. Without Rule 68 he would
be helpless to protect himself against
costs and attorneys” fees short of paying
an unreasonable demand.

(Please turn topage 10)

By H. Bixler Whiting
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(Corminuedfrom page 9)

The benefit to the court system is that offers of Judg-
ment create some stark realities to clients. 1 have not
found anything more difficult to explain to aclient, or
more helpful In making an otherwise unreasonable client
recognize the true value of his case, than having to ex-
plain the effect of a Rule 68 offer of judgment. When
such an offer Ismade, one must have avery serious con-
versation with his client along the lines described in Mr,
Kleinfeld's article. The client needs to have theeffect of
Rule 63 explained to him and some appraisal of costs
and attorneys’ fees which might be assessed against him
if he does not prevail. Of course, italso makes the plain-
tiff’slawyer very realistic, requiring him to examine the
merits of his case prior to going forward.

Ido not think defense attorneys in general use Rule 68
effectively, although there are some who are adept at
using it. Those generally tend to be the defense attorneys
who are professionally interested in protecting their cli-
ents as opposed to some defense attorneys who put their
personal financial gain ahead.

As far as the plaintiffisconcerned, Rule 68 Isuseless.
Under the statute, aplalntiff could make an offer to set-
tle acase atr~e high end of the settlement range and hope
to beat it before the jury, but the risk is a 4 percent dif-
ference on the interest if he does not beat the offer. A
plaintiff cannot very well make an offer at the low end
of his settlement range because or the impact that might
have on futu.e settlement negotiations. We all know
that it is very difficult to negotiate a settlement if the
plaintiff begins demanding more money.

In conclusion, I think Rule 63 is extremely effective if
used properly. | know for a factthatitdeters litigation. |
have used it myselfto do so, as have many other lawyers,

Rule 68 clearly provides incentives to settle, even im-
proving on prejudgmcnt interest provisions, which do
not come into effect until the eve of trial. Rule 68, he w-
ever, is not a substitute for prejudgment interest,
because at the eve of trial, the defendant Is facing the
prospect of an adverse judgment plus prejudgment In-
terest, which might have accumulated over a 3-to-J year
period, The two elements can work together to enhance
settlements with prejudgment interest prov'ding a
return on investment if the case Is not settled.

CIVIL RULE 82

Civil Rule 82 has the same effect as the laws providing
for prejudgment Interest, except that Rule 82 can work
to the benefit of either party and the prejudgment in-
terest provision really only benefits the plaintiff, Rule 82
is the biggest factor which comes Into play when one has
to consider a Rule 68 offer of judgment, as Mr. Kleinfeld
has pomted out.

Rule 82 is a rule which recognizes the reality of attor-
neys’ fees. 1do not think there isany provision in Alaska
law regarding civil litigation that has been clarified so

The late H. Blxler Whiting was an attorney in Fair-
banks, Alaska. James A. Parrish is a partner in the
Parrish Law Office, Fairbanks, Alaska,

extensively by the Alaska Supreme Court. In my opinion,
the rule is well-balanced. It certainly docs not fully com-
pensate a party for attorneys’ fees. Ifitdid, I fear that it
would have achilling effect upon potential litigation, in-
cluding meritorious litigation. It, thus, offers a proper
balance between creating a chilling effect and providing
some compensation to the prevailing party in litigation
in which he was wrongfully involved.

Rule 82 compensates the prevailing party with an ad-
ditional 10 percent of the judgment for attorneys’ fees.
The normal attorney's fee in a contingent fee case isone-
third cf the recovery, In most plaintiffs' recoveries,
Rule 82 compensates the plaintiff for approximately
one-third of the attorneys’ fees he has paid. For defen-
dants who prevail, the court Is required to make an
equitable award based on the work done.

Like Rule 68, Rule 82 definitely forces sobering real-
ity on both parties when evaluating se. iement. The
plaintiff must explain to his client the prospect of the de-
fendant recovering attorneys' fees if the case is lost,
Rule 82 discourages people from filing and prosecuting
lawsuits that they know they are likely to lose but are
willing to try as long as they stand to lose nothing.

Another beneficial effect of Rule 82 is to give a sued
party some incentive to defend against meriiless claims.
Ifitwere not for Rule 82, Insurance companies—as well
as other defendants—would be more prone to pay anui-
sance value on a meritless claim rather than spend the
money to defend. Rules 68 and 82 give those unjustly
sued defendants some substantial protection by allowing
the wrongfully sued person to recover costs and fees.

| do believe that Rule 82 does have an effect on settle-
ments by increasing the amount, but I do r.ot think that

APPELLATE JUDGES
SEMINAR PROGRAMS

Santa Fe, New Mexico

August 25-29

Special programs on Tort Liability: Public Officials
and Public Institutions; First Amendment: The
Press’s Right to Access; and the Fourth Amend-
ment: Search and Seizure.

Hyannis, Massachusetts
Sept. 29-Oct. 3
Special programs on Judicial Opinion Writing;
Responding to Judicial Conduct Commission—
Your Rights and Responsibilities; An Alternative
to Bar and Media Polls— Judging the Judges; and
Federal Habeus Corpus Relief for State Prisoners.

For more information write to: Appellate Judges
Seminars, JAD/ABA, 750 N. Lake Shore Drive,
Chicago, Illinois 60611 r-r telephone 312/988-5700.



IS unjust cons_lderln(_i the fact that the recipient has been
obligated to incur attorneys' fees to recover the money
to which he isentitled. =~ _ _
Attorneys spend, very little time pregarmg a cost hill
and motion re%ardmg Same. The cost bill isdecided by
the clerk, not the court. A party may ask the court tg re-
view the clerk's rulings, but that doés not even require a
hearing in most cases, and the costs to the awarded are
prerry Well-established. Attorneys' fees can be awarded
without any hearing at all by the trial judge, although
sometimes hearings are held. The time spent on this

Parrish
(Continued from page 8)
dants, especially Insurers, do_ not Pay unfounded
nuisance claims. An_¥ win is a win for thé company in-
¥0Ivet(tj|. The less merit there isto a case, the less likely itis
0 Settle,

Whether an average award of 55,000 to 510,000 upon
a successful defense’is full compensation says nothing
about the impact upon prospective plaintiffs considering
such suits. Even impecunious plaintiffs are usually mor-
ally responsible and are especially sensitive about'incur-
rlnﬂ attorneys' fees against them. Itis the rare plaintiff,
well-hcrled or not, who is willing to press an obviously
unfounded claim _at the risk ot incurring $3,000 to
510.000 liability. The mere filing of such a judgment
creates alien on any real property he might acquire.

To the extent thére are those Rlamtlfs or attorneys
who would file nuisancccases at the risk of a substantial
attorney fee award, abolishing Rule 82 would nat help.
Those claimants base their claim on what they think the
defendant will pay to avoid defending a lawsuit. There
IS o é),rospect of obtaining an affirmative attorney fee
award in such cases. As to fhis class o f Illtlogant, imppsing
Rule 82 is, at worst, neutral. At best, it discourages the
filing of some of what would otherwise be nuisance

Cases.

The other side of the problem is the nuisance defense.
Rule 82 is flexible enqu?_h to allow full or nearly full at-
torneys' fees to a plaintiff who has been forced to tr_¥a
case over a nuisance defense. Absent sucharule, institu-
tional or well-heeled private defendants can literally
drive plaintiffs' attorneys out of the market in small-to
medium-size cases. It is simply impossible, even with a
clear liability and clear damagi_e case, In the 510,000 to
520.000 ran%e, to make a proTit against an obstructive
defense In the absence of an attorneys' fees rule. Even
simple contract cases can be forced to take 10 days ac-
tual trial time without regard to the amount at issue. If
the claim isIn the $2.0,000range, counsel must charge by
the hour. Without an award 0f attorneys' fees, thejust-
ly deservmﬁ claimant can actually lose maney.

Although such cases can happen, even with attorneys'
fee awards, they are much more likely to happen without
them. When they do occur, it is mandatory that the
plaintiff receive dn award for attorneys' fees, hopefully
near actual expenses.

aspect of the case is normally very small and should
0E0£a|bl3é 2no: have any effect or, considering the merits
of Rule 82,

I strongl suggort the pro™ isions for prejudgment in-
terestand Rule 82 attorneys' fees, primarily because they
recognize economic and Iegal realltz/ and areequitable.’l
suPPort them secondarily because they tend to promote
settlement of cases. _

Ultimately, the bench and bar are responsible for re-
solvmg disputes, whether by settlement or litigation,
and 1 believe these provisions advance that.

On a practicing level, a plaintiff's attorney faced with
Rule 82'is re(?uwed to advise his client, up front, of the
possibility of an adverse Rule 82 award. This advice
usually prompts the client to more completel¥ disclose
the weak points of his case to the attorney and to express
a more realistic altitude toward evaluatmg it. ,

In ather words, once the client has epersonal stake in
alawsuit—over and above the mere possibility of recov-
ering money in his favor—nhe takes much more interest
m it This enables the attorney, early on, to evaluate the
case more fairly by shifting"the emphasis away from
sympathy, revenge, or so-called "principle.” "Cases,
which aré evaluated fairly and early, tend to settle early.
Where this does not haPpen, Interim resources are
wasted, making settlement difficult to achieve, if at all
Thus, when the plaintiff is fmanuall?/ realistic, Rule 82
serves a very beneficial purpose to all.

ECONOMIC DURESS ON PLAINTIFFS
| think Mr. Kleinfeld protests too much concerning
the economic duress on plaintiffs. He fails to consider
several factors: B
(1) theimpact of Rule 82 on settlement before the hiring
of counsel or filing of litigation:. _

, }2) the real needto at least partlally compensate plain-
tiffs with bona fide claims for the attorneys' fees they in-
cur;

~(3) the resolve of average plaintiffs to pursue a bona
fide claim evenat some risk o f paying attorneys' fees; and

4) the very real economic imipact which Rule 82 has
upon defendants. .
. Rule 82 applies in uncontested as well as contested lit-
igation, It applies to nearly all civil claims, contractual
of fort in nature. In the presence of Rule 82, a potential
defendant cannot, without Incurring expenses to him-
self, force the plaintiff to hire an attorney and file a law-
suit just to see if he is serious,
_ Inundisputable claims, which would not be contested
in court, the mere filing of a complaint Rrowdes for an
award of attorneys" fees based uBon the uncontested
schedule. Thus, in contraband debt cases, there is con-
siderable incentive to avoid delaying payment to credi-
tors to the point 0° forcing Iitigation. =
_ Intort cases. Rule 82 pi -wides an added incentive for
insurance companies to affirmatively seek settlement
prior to selection of legal counsel. Aside from the obvi-

(Please turn to page 53)
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donment of his appeal.. This promotes settlements,
but not necessarily ri a just manner.

SUPREME COURT INCONSISTENCY

An oddity of Alaska Supreme Court practice sug-
Pests an inference that the court does not really be-
leve in the justice of the doctrines it has imposed.

Although'the supreme court awards attorneys' fees
to Prevalllng parties, it does not follow angthln like
Rule 82. Instead, it routingly awards S2J0 to S750.
The prevailing party is ordinarily not allowed to sub-
mit evidence 0f his actual fees, and the court does r.ot
consider them, Actual attorney's fees on afgaeals in
substantial civil cases are ty?lcally in the $5,000 to
$15,000 range. If a trial court followed this practice,
It would be Teversed. o

The Alaska Supreme Court has ..ever explained its
anomalous practice on attorney's fees awards to pre-
vailing parties. Does the court wish to avoid discourag-
Ing appeals? Then, why not similarly avoid discourag-
ing trials? Delay isamaore serious problem in Alaska at
the appellate than at the trial level, so administrative
considerations do not favor keeping the door open
wider at the appellate level. _

‘Supreme court results are unpredictable, but so are
trial results. Trial results in similar cases may approx-
imate a bell shaped curvej with most In a predictable
range, but substantial tails on the low and h|?h ends.
In Certain kinds of cases, such as the weak Tability,
high damages personal injury case, the results may be

Parrish
(Continued from page 11)

ous fairness of forcing an Insurance company to share

laintiff's costs of counsel, in bona fide litigated cases,

ule 82 provides an economic incentive to Insurers to
avoid mvolvm% counsel altogether. The rule promotes
settlement of litigation beforé it starts, as much as after.
Wise insurers should, and | believe do, take this cost into
account in deciding upon prelitigation settlement poli-
cies.

RULE 82 PROVIDES
PARTIAL COMPENSATION

Although the prospect of an adverse award does pro-
mote a more meaningful evaluation, | doubt that it dis-
courages the filing ofmany hor.a fide claims, Clients as
a clzéss are self-righteous, especially when they have a

ood case,

! | also question whether the system suffers that much
when a plaintiff who lacks confidence In his position,
even though it may be well-founded, elects not to pursue
his claim. ‘At least his decisjon is predominantly free, co-
erced only by fair risks which are beneficial to'the integ-
rity of the system, What detriment there is in this situa-
tign issmall'in comﬁanson to the alternative. The greater
Injustice by far is the bona fide case which cannot, as a
matter of ‘economics, be brought at all. Without fee
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an even more unpredictable dumpbell curve, withdus-
ters around zero, and at very high levels, and few in
between. In some cases, a plainfiff or his lawyer may
be unreasonable in going to trial, but in many, trial is
as good a means as seftlement to decide how much
money, if any, ought to be taken from one party and
givento the other.

ABOLISH RULE 82

| suppose the above criticism |mP||es_ that the rules
are too effective, rather than not effective enough, in
R_romotmg settlement. The plaintiff is forced to settle
IS case for less than it is worth because of his lesser
ability than the defendant to try the case on a douoie
or nothing basis. _ _

Some may feel that ,encpuragjng settlement is of
such great value as to justify this result, Where the
stakes are so_high, my own values place a greater
weight on justice than administrative convenience, o
| cannot accept this outcome as desirable. _

The Alaska Bar Association passed a resolution
more than a decade ozo_calling upon the supreme
court to repeal Rule 82. The court has_never acted,
nor explained its inaction, rw‘ardmg this resolution.
| think the bar was correct. W'e have gone too far in
the direction of threatening litigants with catastrophe
to compel them to settle. We ought to use our luxuri-
ously expensive system of coufts to try cases, no;
{thten people of moderate means olt of trytwg

em. ~

awards, the freedom to bring bona fide claims in the
$20,000 range can be lost altogether. We should not at-
tempt to avoid one injustice by imposing a larger one,

Ut course, there is the occasional case where a plaintiff
without a serious Injury and a reasonably good liability
BOSItlon loses to a lu_ ry and suffers a fee award. This can

e harsh, but the triad murts have sufficient discretion
to temper the awards in Ilglht of the plaintiff's circum-
stances and the quality of the case, .

Also, as Mr. Kleipfeld noted, marginal appellate
grounds can be bargained against the fe¢ award'in most
instances. Bu', by this mechanism, the rule again prompts
realistic consideération of the merits of the case before
proceeding into the aﬁpellate court. The plaintiff, who
could othérwise not have anything t* lose on appeal,
suddenly doe3. _

Average contingent fees in contested cases are one-
third. Asaresult, plaintiffs, even with cIearlﬁ hona fide
claims, are rarely fairly compensated for their losses.
Aside from the occasional run-away verdict, which is so
often publicized flamtlffs rarely come out ihead, To
the extent Rule 82 covers approximately one-third (10
percent divided by 33 Vi percent) of fees actually paid, it
reduces the under-compensation.

The successful jfendant also is partially compensated.
Thus, Rule 82 effects a redistribution of resources. Be-
cause hoth sides usually come out behind, it is better
that the prevailing party suffers less.
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Whether arule Browdlng for full attorney feesinnor-
mal rases should be adopted is an interesting question.
Theore.tlcally, it would benefit plaintiffs overall. From
a practical standpoint, 1doubt that it would work or be
beneficial. ]

Without a personal stake in the amount of attorneys'
fees charged to a successful plaintiff, there would beno
market force to sustain competition as to the contingent
fee contract percentage. A plaintiff under a contingent
fee pay; only if he wins. If a plaintiff will be repaidfull
attorneys fees, he could care less what percentage the at-
torney charges. With unlimited attorneys fees, contin-
gent fee contracts would edge, if not leap, upward.

On the defense side, it would be impossible to police
hours and rates charged by counsel for a successtul de-
fendant. When a successful defendant must still pay a
large proportion, usually about two-thirds, of his atfor-
ney's billings, those billings are adequately policed. But
whiere a successful defendant might pay nothing, he
could encourage the largest hilling from his attorney so
as to punish his adversary.

In my view, full fee awards as a matter of course
would be difficult to enforce fairly. The primary goals
can be achieved without them, The loss of market'con-
trolwould cause more unfairness than it would resolve.

NO INTERFERENCE WITH
_ THE FEE AGREEMENT .

Mr. Kleinfeld'sreference to “tinkering" with the fee
agreement between the attorney and cliént does not in
my opinion merit serious consideration. Rule 82 docs
not and should not govern the private fee agreement.,

_ The right to counsel is fundamental. To protect this
right, cliénts must be free to negotiate fees Inthe manner
they wish, Otherwise, clients with money will always be
able ro afford attorneys. A limitation on contmgenc_Y
fees would mean that some people without money will
E% l?eeéued attorneys that they might otherwise have re-

| believe any system that would limit contractual at-

torneys fees to given scheduled amounts or that would
require court-awarded attorneys' fees to be paid exclu-
sively to the attorney would be abhorrent. These are
matters between attorney and client which must be left
to the comﬁe_tltlve forces of the market.
. Althougn interference with attorneys' fee a%reements
in workmen's compensation cases and federal tort
claims has successfully limited attorneys' fees, it has
done so at the expense of access. My own office turns
away many cases that should otherwise be brc - grit be-
cause fair Ci mpensation to the attorney for prosecuting
those cases is not poss'ble. Countless peaple, especially
those without funds, have been denied representatiori
and therefore relief, which they could have received but
for such "tinkering."

SUPREME COURT INCONSISTENCY
In Alaska, Rule 82 applies at the trial level but not at
the appellate level. 1do not beligve this is an inconsis-
2?{100 e’trqétrmh less one that merits discarding the rule

Rule 82 aPplles after trial but is not effective unless
the case is affirmed. If the case is reversed, a new award,
under the same rule, would eventually be re(iuwed., ,
prmg Rule 82 at the appellate level would be diffi-
cult. "Vhenan ,ap?_ella,ntwms aretrial, the ultimate out-
come of the litigation is rarely known. It also would not
be beneficial to compensaté for purely technical vic-
tories, because an appellate court with a limited record
before it would have difficulty assessing who the _Pre-
vailing party is, and, especially, whether the prevailing
party’saction has actually advanced the litigation. Tae
Alaska Supreme Court, more so than trial Courts, has
better things to do than evaluate attorneys' fee claims.

More importantly, the Alaska Supreme Court does
not wish to discourage the raising of bona fide legal
claims on appeal. Likewise, it does not wish to encour-
age attorneys to bring appeals unless the clients_arc
serious enough ahout the issue to bear the cost. This
allows free access to the court and maintains strict
adversity. Also, the absence of sqnlflcant fee awards
tends to"ketp the court's focus on Tegal issues, thereby
malntalnlnﬁ a "detached" image and altitude essential
to an appellate bod*._ _ , _

As apracticing plaintiff's lawyer, with extensive ap-
pellate experience in the Alaska Supreme Court, 1
would like to see larger attorneys' fee awards to the suc-
cessful party on appeal. Fees usually run 5250 to $750
even for three weeks' work on an appellate hrief. | have
found no conswtencY in the fees awarded in mr cases
and, by the nature of the system, have not had the o,P-
portunity to set fee awards in others. | assume with
clearly frivolous appeals that fee awards are more sub-
stantial, but | do not know. | accept our court's trivial
and unexplained awards knowing they have not
diverted the court from important matters.

Finally, whether there is any merit to the Alaska
Supremé Court's method of awarding fees on aopeal
seems entirely beside the point. The Issug is whether
Rule 82 should be enforced in trial courts, To the extern
Rule 82 is beneficial there, it should be used. _

The Alaska Su,Preme Court's appellate fee practice
maY be "an oddi Y but | do not believe that it "sug-
gests an Inference that the court does not really believe
in the justice of the doctrines it has imposgd." The
suPreme court has been firm, consistent, and predict-
able regarding swards, of attorneys' fees pursuant to
Rule 82. There Is nothing in its cases applying Rule_§2
th?t suggests tha*. it does not believe in thejustice of The
rule.

ADOPT RULE 82 IN THE FEDERAL SYSTEM
_Rule 87, is effective. From one who. represents plain-
tiffs, let it be said they are better ¢ ff with It. Fewer cases
would have to ?0 tolawyers or to trial if Rule 82 were
adopted in. the Tederal system. ‘(The rule is followed by
the U.S. District Court of Alaska, where civil trials are
rare. [Local Rule 21.1.%) 1f this rule were followed. b
other federal courts, plaintiffs with bona fide claims
would receive a greater proportion of their fair recov-
ery, and many nuisance claims would be discouraged.



Although the Alaska Da: Association passed a reso-
lution rr.ore than a decade ago calling upon the Alaska
Supreme Cojrt to appeal Rule 82, my office was not
aware of it. 'am not aware that it IS a current issue to-
day. To the extentitis, | doubt that those who represent
individuals, and not large companies, would support
abolishing Rule 82. )

In my view, Rule 82 does not compel kiigants to settle
by threatening them with catastrophe. On'the contrary,
it should be Strengthened some to further settlement.
Every Potenﬂal ||t|%ant, whether plaintiff or defendant,
ought 0 consider the extreme cost of entering the courts
and trying cases. Except in unusual circumstances, each

Taylor/Buchanan
(Continued from page 35)

*K. Phillip Taylor and RaKmond W. Buchanan are authors, with
David U. Strawn of the book, Communication Strategiesfor Trial
Lawyers, published by Scott. Foresman and Co., and priced at
$7.95 tor the paperback edition, _

I'm. Ludden, In deal) penalty war, a short letup, 'Sentinel
Star. Decembers, tysi, pp. 1, 6A,

2.SceD. Phillip. TheDeterrentEffectof CaoltalPunishment;
S'ew Evidence on an Old Controversy, American Journal of
Sociology (July 1980) lse+1Ag, Q. Kleck, Capital Punishment,
Cun Ownership and Homicide, American Journalor Sociology
(January, 1979), 882*9!10: D. Lester, Effect of Cary Gilmore's ex-
ecution on homicide behavior, Psychological Reports
(December, 1980), 1262.

3. M. McLaughlin. T. Cheatham, K. Erickson, and B, Wag-
genspack, Juror Perceptions o f Participants in Criminal Proceed-
ings, J. cf Applied Commmcations Research 2 (November,
1979), 91-102. .

4. See C. Kieslcr, The Psychology of Commitment,

Special

(Continued from page 28)

statistics concerning volume, 1'jurors, witnesses in law
suits and, finally, other judges." o

A major concern of the Report Is "confldentlallt}(""
as to the source of Information, in order to protect the
"informant” from "reprisal,» oprcsumubly from the
judge 1 The Report expressly rejects any concern (hat
such a shield will be misused, encouraging vindictive-
?ﬁss_ odr other meanly-based motives for attack upon

e judge.
, Nlo cgorr_es onding concern ap(s)ears for the reputa-
tion of ajudge wrongly accused. The Report would
keep.the evaltiations confidentials'except to the extent
required by the particular program.~a

ANALYSIS AND RECOMMENDATIONS

In the judgment of this committee, this Report pro-

Poses adan%erous intrusion uRon judicjal independence
or reasons hereaftc. sta' d. The individual criticismsare
such as to lead us to believe that our concerns for judicial

Independence cannot be overcome by mere modifica-

tions of the proposa’. . ,
(1) Judlcﬁ)a?gva?uatlon committees aresuperfluous.
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litigant should be faced with the prospect of bearing
part of his opponent's costs if he loses. Weal! tend to be
considerably more introspective, less arrogant, and
more willing to hear our opponent's view of the case
when we must stand ready to pay a reasonable part of

his costs.
Overall, the rule enhances the image and effective-
ness of the judiciary, No institution that reqular]

allows its cos{s to devour its benefits can merit réspect.
Provision for partial fees in most cases, and full fees in
appropriate ones, goes. a long way to advance the
primary goal of the {udlmal system: the fair and efflctl]gfnt

resolution of private disputes.
Academic Press, New York. New York 1971; B. Pryor, K.P.
Taylor, R.W. Buchanan, D.U. Sirawn, An Affective-Cognitive
Consistency Explanation cf Comprehension of Standard Jurg In-
structions, Communication MonocraPHS (March, 1980), 68-76.

5.J, Cooper and S. Worchel, Rote o f Undesired Consequences
In Arousing Cognitive Dissonance, 16 J. of Personality and
Social Psycho?ogy 2 (iT0O), 159-206; J. Cooper, Personal
Responsibility and Dissonan. + The Rolt of Foreseen Conse-
quences, J, of Personality ano Social Psychology 3 (1971),
354-363 -

6. V. BUCLIOSI and K. Kurwttz, Till Death Us DO Part,
WAV. Norton ScCo.. New York, New York, 1978, pp. 364*365.

7. C. Mllln, TheJu" iSystem in Death Penally Cases: A Sym-
tl)é)licl5(33esture, Lay and Contemporary Problems (Autumn 1980),

ft. See D. Myers and H. Lamm, ThePolarising EffectofCroup
Discussion Psychological Bulletin. (1976), 602-627; K. P,
Taylor, R.W, Buchanan. B. Pryor, D.U. Strawn, How Do Jurors
Reach a Verdict? J, op Communication. (1931), 37-42; K. P.
Taylor, R.W, Buchanan, D.U. Strawn, Communication
S_trate?!es_for Trial Attorneys, Scott Foresman S Co., Clen*
view, Illinois 1984.

Judges are contlnual%y underqomg "judicial perfor-
manice evaluations." The appéllate process is P,rec!sely
such an evaluation, on a case-by-case basis, ot judicial
performance. As a ;udge continues in the judicial
sy,stem, the accumulation of appellate reviews con-
stitutes a far more knowing description of judicial per-
formance than any which .ould be provided by the
proposed evaluation committees. T

_True, the appellate process does not deal with judi-
cial temPerament, mannerisms, punctuality, and mat-
ters.qf that sort except in the most egregious cases
meriting comment or even reversal. On thcother hand,
such conduct isthe very reason for the existence of our
judicial disc.pline commissions.

Reliability. The information to be collected by
the proposed judicial evaluation committee is almost
Puaranteed to’be unreliable. The sources are most like-

to be Josers, the uninformed, and the merely venal.
he design of record collecting and protectiori is such
as to invite the comment of stich people without any
means whatever' JI evaluating its accuracy. Thus, the
dls?runtled_clerk who s not permitted to catch a fou
o'clock train to his out-of-county home becomes a
source of information; the lawyer, unfamiliar with the
rules of evidence whose objeCtion or lender of evi-
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Only one state has this
provision (with an offer of
judgment rule).

How 1is itworking?

By Andrew J. Kleinfeld

Alaska combines a federal-style Rule 68
offer of judgment rule with the English
rule awarding attorneys” fees to the pre-
vailing party in civil litigation. This arti-
cle summarizes the Alaska system and
discusses its effect on litigation and set-
tlement.

Under Alaska Civil Rule 68, as under
the federal rule, a party, ordinarily the
defendant, may at any time prior to
judgment make a formal offer to allow
judgment to be taken against himself
for a specified amount plus costs, Ifthe
plaintiff rejects the offer and subse-
quently wins a verdict lower than the
amount of the offer plus interest, the
defendant isdeemed the prevailing par-
ty from the time of the offer and isenti-
tled to costs from the time of the offer.

Costs (other than attorneys” fees) al-
lowed under the rule are much less than
actual out-of-pocket costs. For exam-
ple, a party is likely to have to pay a
physician who testifies in court $500 to
$1,500 for routine, brief testimony, but
will usually receive only the subpoena
rate for expert witnesses— less than $50
in most cases— under Rule 68.

The Rule 68 offer would have little
force were itnot for Alaska’s use of the
English rule on attorneys” fees. The risk
that a few hundred, or at most, a few
thousand dollars in a costs award may
be shifted will ordinarily not affect the
settlement evaluation of a plaintiff an-
ticipating an award ten or a thousand
times as large. e -

The power of Rule 68 offers of judg-
ment in Alaska derives from Civil Rule
82, requiring that the prevailing party

should ordinarily recover partial com-

SpfiHJ) 1985



PtFR 29

Andrew J. KUInfeld
is an attorney
in Fairbanks, Alaska

pensation for attorneys’ fees. The rule works slightly
differently for plaintiffs and defendants, Rule 68 of-
fers of judgment work mainly with defense awards,
but both sides of the rule should be understood.

For successful plaintiffs, the courts ordinarily fol-
low a schedule provided in the text of the rule. Cases
are broken down into three categories: noncontested
(defaulted): contested without trial (resolved after an
answer or motion by defense but before trial); and
contested through trial.

Awards on contested without trial cases are 20 per-
cent of the first S2.000, 15 percent of the next S3,000,
12.5 percent of the next $5,000, and 7.5 percent of
everything over 510,000. Thus, the substantial case en-
tails an award of S1,475 plus 7,5 percent of everything
over $10,000, if resolved before trial, as by acceptance
of a Rule 68 offer of judgment— attorneys’ fee awards
being in addition to offer of judgment, If a case is
tried, the Rule 82 award to a prevailing plaintiff is
$1,850 plus 10 percent of the excess over $10,000,

Rule 82 computations are performed on the sum of
the verdict and prejudgment interest. For example,
u verdict of $100,000 three years after the accident
yields a judgment of 5131,500 with prcjudgment in-
terest at 10.5 percent and 5145,500, including Rule 82
attorneys’ fees at the contested rate of $1,850 plus 10
percert of the excess over S10.000. Thus, with costs,
a Si00,000 jury verdict yields about a $150,000 judg-
ment after a typical lag.

On the defense 3ide, the operative language of the
rule is that the award ,-.ould be "In a reasonable
amount" which is "commensurate with the amount
and value of legal services rendered." The Alaska
Supreme Court has provided little guidance for trial
judges on what this language means.

The Alaska Supreme Court has made it reversible
error to award full or substantially full compensation
for his attorney’s fees tc the prevailing party, if the
unsuccessful party litigated in good faith. Awards are
to "partially” compensate the prevailing party, not
fully compensate him. Malvo v. J.C. Penney CO.,
Inc., 512 P.2d 575 (Alaska 1973).

The Supreme Court will also reverse denial of at-
torneys’ fees to the prevailing party without some
good reason articulated by the trial judge, Slordahl
v. Government Employe*r Insurance Co., s64 p.2d
63 (Alaska 1977). The trh.l judge has broad discre-
tion, but must award some partially compensatory
amount based upon the i.ctual work done and fees
charged by the prevailing party’s attorney.

Awards between 20 pc cent and 80 percent of ac-
tual defense fees are, as a practical matter, not re-
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versible. These awards can amount to substantial
four* or even five-figure judgments against unsuc-
cessful plaintiffs.

Here Is how Rule 68 and Rule 82 fit together.

The defendant offers to allow the plaintiff to take
judgment against him for x dollars plus costs and at-
torney's fees.

If the plaintiff accepts the offer, he may file a Rule
79 costs bill and move for a Rule 82 attorney's fee
award, which will ordinarily be the scheduled "con-
tested without trial” amount. For example, a $45,000
Rule 65 offer is worth $49,100 plus allowable Rule 79
costs, for a total in the neighborhood of 550,000.
Prejudgment interest is already accounted for in the
amount of the offer. Usually plaintiff's and defen-
dant’s attorneys agree on these amounts over the tele-
phone and avoid the extra filings.

If the plaintiff rejects the Rule 68 offer and the
case is tried to a verdict, a little arithmetic must be
performed to determine which party obtains a Rule
82 attorney’s fees award, The court must compute
prejudgment interest to the date of the offer of judg-
ment, using the amount of the verdict as the principal
amount.

If the sum of the verdict plus interest is less than
the offer of judgment, then the defendant is entitled
to a Rule 82 award from the date of the offer to the
date of Judgment. This may be a great deal of money,
since trial of a substantial case is likely to entail
defense attorneys' fees of $10,000 to $50,000, or
more, for protracted and complex litigation. The
wise defendant will have made an offer of Judgment
early in the discovery process, so that most of the at-
torneys’ fees will have been Incurred after the Rule 68
offer and will be subject to Rule 82,

Thus, the plaintiff who wins an award lower than
the Rule 68 offer plus interest faces an often cata-
strophic result. For example, In a personal injury
case with a projected value in the $10,000 to $30,000
range, if the defendant makes a Rule 68 offer of
$10,000, and the jury award with interest is less, the
plaintiff will lose money on the litigation. The plain-
tiff will have to pay the d&fendant’'e attorney fees
award— probably in the SJ.000 t: $10,000 range—
and the plaintiff's own nonreimbursable costs for
medical experts and so forth in the $1,000 to $5,000
range.

The knife also gets a little twist from a new Alaska
statute on prcjudTmpnt interest. Under the statute,
either side may make an offer of judgment within the
first 60 days of the litigation, or five days after dis-
covery ends. If the party does better than its offer
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not substantially reduce the

burden of attorneys” fees for successftTu’ plaintiffs

(lower for adefendant’'soffer, higher for aplaintiff’s),
then the prjudgment interest rate will be raised or
lowered 2 percent for its benefit. Thus a plaintiff who
wins a verdict higher than Its offer Is entitled to 12.5
percent prejudgment Interest, and a successful defen-
dett lowers the interest rate to 8.5 percent.

DO THESE RULES SERVE THLfR
INTENDED PURPOSES?

This combination of rules Is Intended to serve two
purposes—achieving more perfect justice between
the litigants and encouraging settlement. They serve
the latter objective better than the former.

The model villain, against whom the entire com-
plex of rules is aimed, is the "bad man" who
acknowledges the justice of the plaintiff's demand,
but refuses to pay the obligation in order to profit
from delay or use the plaintiff's anticipated litigation
expenses as leverage to obtain an unjustly low settle-
ment. The honest claimant, whom the rules arc In-
tended to benefit, is the person who demands what he
's entitled to—and prevails. He Is supposed to obtain
sufficient interest and compensation for his attorneys'
fees so that his victory is not Pyrrhic.

First, the rules do not substantially reduce the bur-
den of attorneys’ fees for successful plaintiffs. Here
are the mechanics for typical contingent fee arrange-
ments.

The scheduled percentages arc much less than the
percentages conventionally charged by plaintiffs’ at-
torneys. Contingent fees In Alaska, as elsewhere,
range from 25 percent to 50 percent. Most Alaska
plaintiff attorneys’ fee contracts, In m> ‘'Xperience,
provide that the Rule 82 award Is rolled m.o the total
recovery against which the contractual percentage is
applied. Thus, if a case is settled, without trial, for
the defendant’s SiOO.000 liability insurance policy
limit and Rule 82 attorneys’ fee* of 58,225, the usual
one-third contingent fee will be applied to 5108,225,
yielding an actual fee of $36,075, and compensation
to the plaintiff of only 572,150, a far cry from the
5100,000 he should supposedly receive.

The obvious tinkering would be to limit attorneys'
fees actually charged to the amount awarded, as in
workers' compensation. But unless the scheduled
percentages were raised to market levels, this might
dry up the supply of attorneys willing to handle
plaintiffs’ personal injury jlaims, particularly the
smaller ones. "

Analogously, it has become extremely difficult
during the last year or so for injured workers to hire
attorneys in Alaska to prosecute moderately sized

woikers’ compensation claims, because fees awarded
by the workers' compensation board are below the
amounts needed to make handling of the claims as
profitable as alternative work.

If the Rule 82 schedule were raised to market rates,
liability insurance premiums would have to be in-
creased substantially in order to spread the much
higher cost. This might well increase the amount of
evasion of Alaska’'s very loose new mandatory insur-
ance law.

If the rules designated the Rule 82 award as the
amount actually to be paid to the plaintiff's attorney,
an additional problem would develop around per-
sonal injury cases, resulting in judgments higher than
the defendant's liability insurance policy limits A
line of Alaska cases holds that the Rule 82 aw,rd
should be calculated on the total verdict plus interest,
not merely :ne policy limit. And unless the Insurance
policy clearly provides otherwise, the total verdict
plus interest must be paid by the insurer as costs on
top of Its policy limit. If a defendant has a S100.000
policy limit, and the verdict plus prejudgment inter-
est is $2 million, then the Rule 82 award is $200,850
(again, 51,850 + 10 percent of the excess over
510,000). Under current practice, the attorney would
get his contingent fee percentage computed on the
amount actually recovered from the insurance com-
pany—the 5100,000 policy limit plus the 5200,850
Rule 82 award and the Rule 79 costs would be rolled
together, and the client would receive the rest. If the
rules were changed so that the attorney received the
Rule 82 award and nothing else, he would wind up
with about twice as much as his client in this not
extraordinary situation.

Second, the rules do not effectively discourage nui-
sance claims. These are claims for which the plaintiff
knows that In all likelihood, a jury will find no liabil-
ity or no damages, but suit Is filed In hope of. a settle-
ment. If the case Is litigated through trial, the defen-
dant will probably win an award of S5,000 to 510,000
against the plaintiff, but the cost to the defendant
will exceed the award, and the award will probably be
uncollectible, so most defendants will pay up to
55,000 or so, even on frivolous claims.

Third, the rules do not really promote settlement In
the manner contemplated. Alaska Supreme Court
opinions have suggested that defendants would be
more eager to settle because the stakes at trial are
raised to Include prejudgment interest and attorneys’
fees. But the plaintiffs’ attorneys are equally aware
of the ""add-ons" and factor_them into their settte-

(Please turn to page J2)
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matters to the disciplinary counsel, is that the ABA
Standing Committee on Professional, Discipline is ad-
vocating referring every minor infringement of the
ethical fules. , o

Obviously, that is not the case; nor is it the problem.
If | have overemphasized the need to refer misconduct
in this article, it is because judges as a %roup are not
referring the misconduct they observe or become aware
of. I have attemﬁted to show why referral is apBro r-
ate and also ethically mandated by Canon 3 (3?. I

Kleinfeld
(Continued fri mpage 7)

ment demands. The arithmetic consequence is that if
the plaintiff's and defendant's attorneys evaluate the
case differently, the difference is magmfled, not
shrunk, by thé "add-ons.” Interest and attorney's
fees are ProPortlonal, so if the parties are far apart,
their mutual awareness of the rules pushes them' fur-
ther apart.

ECONOMIC DURESS ON PLAINTIFFS,

A positive feature of the rules Is that by maklngT a

small cese larger, they make it easier 'or plaintiifs
with small cases fo Induce attorneys to accept them,
But this increasiig of the stakes works both ways—
and has a seri' \s ‘negative side effect.
. The combination of Rule s offers, statutory ad-
justment of prejudament interest rates, Rule 79 Costs,
and Rule 82 attorney's fees, greatlry raises the stakes In
||t|qat|on. As was shown above, if the defendant loses
2 $100,000 case, he pays about $150.000. If the plain-
tiff wins a $10,000 verdict after rejecting a higher offer
of judgment, he winds up owing money to the defen-
dant 1" well as to his own lawyer.

The economic effect is like doubling the stakes Ina
poker 9ame. It drives out the players whose resources
do nof allow them to stay at the table for a long
enough time for the probabilities to work themselves
out beyond a few bad hands, ,

Plaintiffs suffer more from the increased stakes
than defendants, To understand why, one must con-
sider the varying abilities of pereons and institutions
to bear risk. An institutional defendant, such as a
large business or an insurance company, can afford
the risk of a single adverse judgment much more easi-
ly than the person or firm 0f moderate resources who
rarely litigates, o

_Consider the plaintiffs In a clear liability but unpre-
dictable damages case. Most typical are thé preexisting
condition plaintiffs, These individuals present them-
selves to the jury with substantial disabilities, but the
defendant has a 8ood opportunity to show that their
disabilities should be attributed to conditions which
preexisted the accident. It is not at all unusual in these
cases to have an offer of judgment around SS0,000. *
demand around $100,000, and jury verdict substan-
tially lower than the offer or higher'than the demand.

The luclgss™ Jourmal

believe that for the judge referral is usually the most
advantageous response to lawyer misconduct.

Judges and judicial prPanlzatlonsllnterested in further
information on_disciplinary agencies or other informa-
tion_in this_article maY contact the author, Timothy
McPike, ABA Center for Professional Responsibility,
%&%quloor, 750 N. Lake Shore Drive, Chicago, lllinois

Now consider the risks to each side. In order to_try
the case, the defendant must risk a judgment which,
with interest and attorneys’ fees, may be twice the
demand. But a Professllonal litigant, such as o liabil-
ity insurer, would be wise to take this risk rather than
Ray the demanded amount, because the occasional

igh verdict will be more than offset by the general
run of moderate verdicts and the occasional low one.

The real pressure_on insurers to settle these cases
arises not from the interest and attorneys' fees rules
but Instead from the risk of a judgmenit in excess of
insurance policy limits, leading to"a bad faith claim,
Many cases worth 540,000 have settled for $50,000
Pollcy limits plus Rule 82 attorneys’ fees because of
he bad faith risk. But sophisticatéd insurers are now
learning to take the cap off their policy limit rather
than be forced by the risk of a bad faith claim to pay
more than a claim is worth. .

The plaintiff faces a much _more brutal choice.
This is probably the only lawsuit he will ever have, so
he cannot balance the occasional low verdict against
the occasional high one. His resources are probabl
limited, so the ditference between collecting the of-
fered settlement and perhaps collectln?, nothing—
because of a verdict lower than the offer of judgment—
matters more to him than the same dollar difference
matters to the institutional defendant, A four-or five-
figure Ludgment ag,alnst him for attorneys’ fees and
costs, because he did not beat the defendant’s offer
of Judgment or lost on liability, may be catastrophic,

As & practical matter, if the defendant makes an
offer of judEment early in the litigation at the low
end of the li elly valug ¢ > case, Or even 1o percent
to 20 percent less, the iintlff takes an imprudent
and unaffordable risk if he rejects It. The risk Is made
unaffordable b% the impact of Rule 68, Rule 82, Rule
19 costs, and the new Interest statute. In effect, the
defendant is empowered to turn the plaintiff's rea-
sonable bet on the outcome Into a double or_nothing
bet which the plaintiff cannot prudently risk. The
chance of recoverln% his loss plus all the add-ons is
not worth the risk ot having defendant’s add-ons set
off against his recovery. . . _

When a plaintiff runs the risk of trial agiamst a
moderate offer of judgment and loses, the defendant
often has enough leverage to prevent appeal. Typical-
ly the defendant offers™to drop his costs and” attor-
neys' fee awards in exchange for the plaintiff's aban-



JOHN SUND, REPRESENTATIVE
2505 2nd Avenue
Ketchikan, Alaska 99901
(907) 225-5552

While in Juneau
P. O Box V
Juneau, Alaska 99811
(907) 465-4919

MEMORANDUM
TO: House Judiciarymembers
FROM: Rep. John Sund
DATE:  April 24, 1986
RE: The state of our 1insurance ccrnpanies

I have distributed a copy of an internal mono fron the Division of Insurance
which indicates that Alaska®s insurance ccrnpanies are far fron hurting
during our nationwide "insurance crisis."”

Note especially the suninary — f"~st paragraph on page 4.
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TO;

THRU:

from:

em o r andum State of Alaska

John L. George, Director DATE: Morcn 17, 1986

FILE NO.:
TELEPHONE NO.:

subject: 19S5 Underwriting Results
Other Liability
Donald DeMuth
Chief Financial Examiner

You have asked me to review the underwriting results of approximately the
10 leading writers of the line "Other Liability"™ "(17)" in the State of
Alaska, The results of my study follow.

You will note that 1 have actually supplied statistics on 13 comoanies.
The reason for the three additional companies are: You stated that you
did not want companies like "State Fannu - companies that are not tradi—

tionally considered to be writers of Other Liability included. For this
reason, | did not know if you wanted ARECA Insurance Exchange included or
not. I added one company and you may exclude “ARECA"™ if you wish. I

also question the accuracy of the Continental Insurance Company"s Alaska
direct losses incurred figure, and both noted a probable aberration in
schedule "P" figures and am aware that CIGNA made some big reserve
adjustments which may well be without basis at year-ena, and which may
have skewed Alaska Pacific Assurance Company®"s figures. You may, hence,
eliminate the figures for these two companies if you wish and still be
left with the statistics on 10 companies. I also eliminated the figures
for the Insurance Company of North America as their page 14 figures for
this line are probably erroneous and meaningless.

The first area of experience that 1 looked at was the company®s direct
underwriting results in Alaska. The results are summarized as follows:
Rank by Maska Alaska Alaska Alaska
Prenlua Direct Direct Direct Direct Alaska
Written Prenlura Premium Losses Losses Loss
In Alaska Written Earned Paid Incurred Ratio

12 Federal Insurance Company } 759,348 J 556,132 $ 4.380 ? 32,347 5.8*
n The Continental Ins. Co. 552,533 558,869 299,050 ( 387,290) *
Pacific Marine Insurance 792,416 803,528 150,530 = 245,804 30.4*
Co. of Alaska

2 Alaska National Ins. Co. 3,938,343 2,703,705 1,561,566 2,173,774 80.4%
1 AX Pacific Assurance Co. 4,148,556 4,329,380 1,845,266 2,960,272 68.4*
7 Freenont Indemnity Co. 1,581,809 1,600,374 283,530 856.617 53.5*
9 ARECA Insurance Exchange 975,398 975,398 50,849 175,3)2 18.0*
6  Providence Washington 1,827.910 2,424,073 4,275,334 2,817,529 116.2*

Insurance Co. of Alaska
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5 Industrial Lndemnlty 1,838,269  1,342.175 1,225,617  1.423,207 77.32
Company of Alaska
Alaska Insurance Company 1,870,196 1,539,729 576,349 S96.926 58.32

3 NatM Union Fire Ins. Co. 3,732,736 2,636,895 170,668 577.159 21.91

11 Employers Insurance of 759.8B9 675,147 124,435 992.116 147.0S
Wausau, A Mutual Company

8 General Accident Ins. 1,004.405 996.593 22.557 733,755 75.72

Company of America
$23,781,008 $21,649,998 $10,621,731 $13,497,533 62.31

* Meaningless

The column ooove entitled “Alaska Direct Losses Paid" 1is not of much
significance. I included it only to illustrate the great disparity
between losses paid and losses incurred in certain cases. There are a
nurr.oer of possiDle reasons for this disparity, but I cannot identify
which reason is responsible for the cases reflected in tne aoove exnibit.

For comparative purposes, | attempted to aevelop the same information for
the same companies on a national basis. The companies arc nut required
to provide this information on a national basis, but a few companies
volunteer and, hence, complete page 14 of the annual statement or. a
national basis. ITie results of this comparative study aoes not reveal
very much information, but the results are as follows:

Rank by national National national National

Premium Direct Direct Direct Direct National
Written Premium Premium Losses Losses m Loss ,
In Alaska EEERE Earned Paid Incurred Ratio

12 Federal Insurance Company Information not available.

13 Hie Continental Ins. Co. Information not available.

10 Pacific Marine Insurance Information not available.
Co. of Alaska

2 Alaska National Ins. Co. Information not available.
1 AK Pacific Assurance Co. Information not available.
7 Freemont Indemnity Co. $31,645,042 $34,211,163 $25,679,707 $53,934,431 157.0*
9 ARECA Insurance Exchange Rational experience same as Alaskan experience.
6 Providence Washington Information not available.
Insurance Co. of Alaska
Industrial Indemnity Information not available.
Company of Alaska
4 Alaska Insurance Company National experience same as Alasxan experience.
3 Nat'l Union Fire Ins. Co. Information not available.
11 Employers Insurance of Information not available.
Wausau, A Mutual Company
General Accident Ins. Information not available.

Company of America
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In an attempt to get some kind of comparative information - Alaska vs.
National - 1 then decided to take a look at the same companies®” net
national business. This is not a direct comparison due to the fact that
net business is net of assumed and ceaed reinsurance, but the annual
statement does not reflect direct national premium earned, only written,
so | had no cnoice.

The result of this study is as follows:

Rank By National National National National National
Premiura Net Net Net Net Net
Written Premium Premium Losses Losses Loss .
In Alaska Written Earned Paid Incurred Ratio

12 Federal Insurance Company $223,854,784 $166,392,450 $ 42,483,524 $ 85.539.034 51.45
13 The Continental Ins. Co. 33,763,790 32,026,227 19,576,743 30,650,173 95.75
10 Pacific Marine Insurance Not Applicaole

Co. of Alaska
2 Alaska National Ins. Co. 2,077,776 1,547,010 222,217 1,051,334 68.05
1 AK Pacific Assurance Co. 3.834,456 3,271,d79 3,995,013 5,151,751 157.55
7  Freenont Indemnity Co. 33,824,745 26,542,233 11,277, 702 36,844, al 6 138.85
9 ARECA Insurance Exchange 823,335 823,895 50,349 175,312 21.35
6 Providence Washington Not Applicaole

Insurance Co. of Alaska
5 Industrial Indemnity 7iot Appl icaole

Company of Alaska
4  Alaska Insurance Coracany lot Applicaole
3 Nath Union Fire Ins. Co. 357,841,310 283,621,245 80,724,018 222,277.500 78.45
11  Eraplcyers Insurance of 112,716,611 TO*1759,065 73,570,268 " 73,177,933 69.S5
Wausau, A Mutual Company
8 General Accident ins. 31,863,701 29,249,804 10,955,921 20,886,903 71.45
Company of America
$305,656,070 $6*8,233,815 $2*2,856,260 $475,756,156 73._4X "

I also felt that it might be interesting to make a similar review on an
accident year basis rather than on a calendar year basis-. The reason for
this comparative review is that reserve cnanges made during 1585 applic—
able to prior year business is reflected in the calendar year 1985
experience, but not in the 1935 accident year experience. The accident
year business only reflects the company®s experience on accidents that ~*
actually happeneo during 1985. “The result of this review is as follows:

Rank By
Premium Nath Net 1085 Hath Net 1935 Hafl Net 1985 Nath Net 1985
Written Accident rear Accident Year Accident Year Accldenthfear
In Alaska Premium Earned Loss Payments Losses Incurred Loss Ratio

12 Federal Insurance Company $166,392,450 $ 8J09.1GO $ 77,210,574 46.45

13 The Continental Ins. Co. 32,026,247 1,613,902 24,550,326 76.7X
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10  Pacific Marine Insurance Not topijcahle
Co. of Alaska
2 Alaska National Ins. Co. 1,547,010 34.420 1.012.476 65.52
1 AL Pacific Assurance Co. 3,271,379 414,259 2,790,689 85. 3X
J  Freemont Indemnity Co. 26,542,239 1,605,638 26,435.512 100.M
9 ARECA Insurance Exchange 823,895 30,435 362,961 44 IX
6 Providence Washington St Applicable
Insurance Co. of Alaska
5 Industrial Indemity fbt Applicable
Company of Alaska
4 Alaska Insurance Company Not Applicable
3 Nat"l Union Fire Ins. Co. 283,621,245 7, lea, 460 211,149,406 74.5S
1 Employers Insurance of 104,759,072 6,035,504 £0,311,511 480X
Wausau, A Mutual Company
a General Accioent Ins. 29.209.301 1,125.201 16,247.129 55.6S
Company of Anerica
$548,223,828 $ 26, 192,939 $410,070,564 63.ja

Gverall, in spite of all the tears tnat tne insurance inGustry is shea-
ding, it appears to me that the insurance inaustry is aoing quite well
for tnis line. Unfortunately, accicent year direct statistics are not
available for Alaska, Dut 1 would guesstimate that if they were, they
woula reflect a loss ratio down arouna 5u«. I also note that the paid
loss ratio for accident year 1966, on a national oasis, is aown arouna
4%. Fat city on investment income coming up in ISio, particularly in
those states that do not allow pre- and postjudgment interest.

I v/ould suggest that you nave your market conauct "rate section” folluw-up
on this memo - perhaps doing some research .work in some of the Tompanies
offices. I hope to take a look at Providence Wasnington Insurance Company
of Alaska and Industrial Indemnity Insurance Company of Alaska shortly,

as both are overdue for ari examination.

I would also suggest that you have your rate people pernaps take a look

at 1954 experience for comparative purposes. It might also be interesting
to do a policy year review of the same companies for 1934. This informa—
tion siiould now be available but it is not reported in the annual state—
ment. It woula entail a special statistical call.

All figures reflected in tn.s memo were taken from filed annual state-
ments, but | have no idea now accurate the information Iis.

DD/mst3523m
031786b
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ENGROSSED @UE&ENB%BE&E%EEHB&E NO. 4630

Slat* of Washington 49th Lagisiatura 1986 Regular Session
by Committee on Judiciary (originally sponsored by Senator Talmadge)

Read rirsl Use 2/5/86.

AN ACT Relating tocivil actions; amending RCW S.60.060,
4.22.030,51.24.060, 4.16,350, 4.24.115, 4.16.160, 4.16.310, and
4.16.300;adding a new section to chapter 4.22 RCW. adding new
sections to chapter 4.24 RCW. adding new sections to chapter 4.56
RCW adding new sections to chapter S.40 RCW adding a raw section to
chapter 2.70 RCW adding a new section to chapter 48.19 RCW. adding a
new section to cha' .- 48.22 RCW creating new sections; repealing
RCW 4,56.240; and declaring an emergency.

BE IT ENACTED BY THE LEGISLATURE OP THE STATE OP WASHINGTON:
NEW SECTION. Sec. 100. PREAMBLE. Tort law in this slate has

generally been developed Dby the courtson a case-hy-cas# basis.

While this process has re ulted in some significant changes in the
law, including amelioration of the harshness of many common law
doctrines, the legislature has periodically intervened in order to
bring about needed reforms. The purpose of this chapter is to enact
futther reforms in order to create a more equitable distribution of
the cost and risk of injury and increase the availability and
affordability of insurance.

The legislature finds  that ' counties, cities, end other
governmental entities are faced with increased exposure to lawsuits
and awards and dramatic increases in the cost of insurance coverage.
These escalating costs ultimately affect the public through higher
taxes, loss of essential services, and loss of the protection

4 provided by adequate insurance. In order to improve the availability

© © - o

and affordability of quality governmental services, comprehensive
reform is necessary.

The legislature also  finds comparable cost increases in
professional liability insurance. Escalating malpractice insuiance
premiums discourage physicians and othor health car* providers from

-1- ES5B 4610
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initiating or continuing their prcctt.cc or offering needed servieee
to the public end contribute to the riling coats of consuner hecllh
cere.  Other professionals, such hs architects end engineers, fcce
slailer difficult choices, financial instability, and unliaited risk
in providing services to the public.

The legislature also finds that general liability insurance Is
becoalng unavailable or unaffordable to aany businesses, individuals,
and nonprofit organisations in amounts sufficient to cover potential
losses.  High preaiuas haw discouraged socially and econoaically
desirable activities and eucourage aany to go without adequate
insurance coverage.

Therefore, it is the intent of the legislature to reduce costs
associated vilh the tort systea, while assuring that adequate and
appropriate compensation for persons injured through the fault of
others is available.

PART |
ACCELERATED PUTSJCIAH-PATIENT PRIVILEGE

Sec. 101. Sor.lion 294, page 187, Laws of 1854 as lasv. amended b>
section 1, chapter 56, Laws of 1982 and RCW S.60.060 aro each aaendec
to read as follows:

(1) A husband shall not be oxamined for or against his w
without the consent of the wife, nor a wife for or against he
husband without the consent of the husband; nor can either durin<
marriage or afterward, be without the consent of the other, examine
as to any ccsuounication made by one to the other during marriage
But this exception shall not apply to a civil action or proceeding b
one against the other, nor to a criminal action or proceeding for
criee committed by one against the other, nor to a criminal action o
proceeding against a spouse if the marriage occurred subsequent t
the filing of formal charges against the defendant, nor to a crimina
action or proceeding for a crime committed by said husband or wil
fgainst any child of whom said husband or wife is the parent ¢
quardian, nor to a proceeding under chaptor 71.05 RCW PROVIUEI
That the spouse of a person sought to bo detained under chapter 71.(
RCW may not be compelled to testify and shall be so informed by t)

461 -2-
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court prior to being called as a witness.

(2) An attorney or counselor shall not. without the consent of
his client, be exaained as to any cotnmunication aido by the client to
hia, or his advice given thereon in the court# of professional
eaployaenl.

(3) A clorgyaan or priost shall not. without the consent of a
person aaking the confession, be examined as to any confession aade
to hia in his professional character, in the course of discipline
enjoined by the church to which he belongs.

(4) A ((regular)) physician or surgeon or osteopathic physician
or surgeon shall not, without the consent of his patient, be examined
in a civil action as to any information acquired in attending such
patient, which was necessary to unable hia to prescribe oi act for
the patient, ((but--th%s~-exeeptton-shals-not"apply-in-eny-judicial
procoeding-regarding-e-ehtld”s-injuriesz-neglect-or-sexual-abuser—or
the-ceuse-thereof)) except as follows:

(@) In any judicial proceedings regarding a child's injury.
neglect, or sexual abuse or the cause thereof; and

(b) Within ninety days of filing an action for personal injuries
or wrongful death, the claimant shall elect whether or not to waive
the physician-patient privilege. If the claiaant does not waive the
pnysician-patient privilege, the claiaant aay not put his or her
cental or physical condition or that of his or her decedent or
beneficiaries in issue and aay not waive the privilege later in the
proceedings. Waiver of the physician-patient privilege for any one
physician or condition constitutes a waivor of the privilege as to
all physicians or conditions, subject to such liaitations as a court
aay impose pursuant to court rules.

15) A public officer shall not be exaained as a witness as to
communications aade to hia in official confidence, when the public
interest would suffer by the disclosure.

PART 1
ATTORNEYS'  FEES

HEW SECTIOH.  Sec. 201. A new section is added to chapter 4.24
RCW to read as follows:

3 S 44
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Sec. 291

The court ihill. upon petition by a namad party in any tort
action, except thosa provided (or in RCW 7.70,070. dalaraina tha
raaionablanaaa of thatparty's attornays' Faas. Tha court shall taka
into considaration tha following:

111 Tha tiaa and labor required, tha novalty and difficulty of
the questions involved, and the skill requisite to parfora the legal
service properly;

(2) The likelihood, if apparent to the client, that the
accaptanca of  the particular eaployaent will pracluda other
eaployaent by the lawyer;

(1) The fee custoaarily charged in the locality for slailar legal
services;

(4) The amount involved and the results obtained;

(5) The tiae limitations iaposed by the client or by I
ci remittances;

(¢) The nature and langth of the professional relationship vitl
thn clinnt;

(/) Thn experience, reputation, and ability of the lavyer o
lawyers perforaing the services;

(8) Whether the fee is fixed or contingent;

(9) f-hether the fixed or contingent fee agreement was in writini
and whether the client was aware of iiis or her r'jhl to petition thi
court under this section.

HEW SECTIOH.  Sec. 202.  Section 201 of this act applies ti
agreements for attorney's fees entored into after the effective dat<
of this section.

PART 11
LIMITATION OH NONECONOHIC DAMAGES

HEW SECTION.  Sec. 301. A new section is added to chapter 4.5
RCW to read as follows:

(li As ustd in this section, the following terms have th
meanings indicated unloss the context clearly requires otherwise.

(@) "Economic damages” means objectively verifiable monetar
losses, including medical axpenses, loss of earnings, burial costs
loss of wuse of property, cost of replacement or repair, cost o
ESSB 4830 -4-
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obtaining substltuta domestic services, loss of nmployment, and lost
of business or amployaienl opportunities.

(b)  "Noneconomic danages* moans subjective, nonconetary losses,
including, but not liaited to pain, suffering, inconvenience, mental
anguish, disability or disfigurement incurred by the injured party,
emotional distross, loss of society and companionship, loss of
consortium, injury to reputation and humiliation, and destruction of
the parent-child relationship.

(c) 'Bodily injury* means physical injury, sickness, or disease,
Incli-*'- ' death.

Average annual wage* moans the averago annual wage in the
state ui ishington as determined under RCW S0.0<.3SS.

(2) In no action seeking damages for personal injury or death may
a claimant recover a judgment for noneconomic damages exceeding an
amount determined by mult olying 0.43 by the average annual wage and
by the life expectancy of the person incurring nonsconomio damages,
as thn [life expectancy is determined by the life expectancy tables
adopted by the insurance commissioner. For purposes of determining
the maximum amount allowable for noneconomic damages, a claimant's
life expectancy shall not be less than fifteen years. The limitation
contaii.G in this subsection applies to all claims for foneconomic
damages .i.'e by a claimant who incurred bodily injury. Claims for
loss of consortium, loss of society and companionship, destruction of
tha parent-child relationship, and all other derivative claims
asserted by parsons who did not sustain bodily injury are to be
included within the limitation on claims for noneconomic damages
arising from the same bodily injury.

(3) If acase is tried to a jury, the jury shall not be informed
of the limitation contained in subsection (2) of this section.

PXRf IV
APPORTIONXEKT OF OA<AGES

HEW SECTIOH.  Sec. 401. A new section is added to chapter 4.22
RCW to read as follows:

¥11 In all actions involving fault of more than one entity, the
trier of lact shall determine the percentage of the total fault vh'ch

s Iy
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1 attributable to every (nitty which caused tht claimant's damages,
including tho claimant or parson suffering parional Injury or
incurring prop«rty damage, defendants,  thtrd-party defendants,
entitm ralaassd by tht clamant, entities mount from liability to
the claimant and entities with any other individual defense against
tha claimant.  Judgment shall be entered against each defendant
eacept those who have been released by the claimant or are immune
from liability to the claimant or have prevailed on any ether
individual defense against tht claimant in an amount which represents
that part*. » proportionate share of tha claimant's total damages.
The liahility of each defendant shall be several only and shall not
be joint except:

(a) A parly shall be responsible for tha fault of another person
or for payment of the proportionate sharp of another party where both
were acting in concert or when a person was acting as an agent or
servant, of the party.

[b) If the trier of fact determines that the claimant or party
suffering bodily injury or incurring property damages was not at
fault, tho defendants against whom judgment is entered shall be
jointly and severally liable for the sue of their pruporlionate
shares of the claimants total damages.

(2) If a defendant is jointly and severally liable under one
the exceptions listed in subsections (:>(a> or {:1(b) of this
section, such defendant's rights to contribution against another
jointly and severally liable defendant, and the effect of settlement
by either such defendant, shall be determined under RCW 4.22.040,
4.22.050, and 4.22.060

<})(a) nothing in this section affects any cause of action
relating to hazardous wastes or substances or solid waste disposal
sites.

(b) nothing in this section shall affect a cause of action
arising from the tortious interference with contracts or business
relat ions.

(c> nothing in this section shall affect any cause of action
arising from the manufacture or marketing of a fungible product in a
generic  form which contains no clearly identifiable shape, color, or

E5SB 4610 -6-
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marking.

Sac. 402. Section 11, chapter 27, Laws of 1961 and RCW 4.22.030
are each aaended to readas follows:

Except as otherwise provided in section 401 of this 1986 act, if
more than onw person is liable to a claimant on an indivisible claim
for the sane injury, death or harm, the liability of such persons
shall be joint and soveral.

Sec. & , Section 4, chapter 85 Laws of 1977 ex. sess. as last
amended by section 5, chapter 218, Laws oi 1984 and RCW S1.24.060 are
each aaended to read as follows:

(1) If tha injured worker or beneficiary elects to seek damages
from the third person, any recovery made shall be distributed 'as
follows:

(e) The costs andreasonable attorneys' fees shall be paid
proportionately by theinjured worker or beneficiary and  the
department and/or self-insurer;

(b) The injured worker or beneficiary shall be paid twenty-five
percent of the balance of tho award: PROVIDED, That in the event of
a compromise and settlement by tha parties, the injured worker or
beneficiary may agree to a sum less than twenty-five percent;

(c) The department and/or self-insurer shall be paid tha balance
of the recovery made, but only to tho extent necessary to reimhurso
the department and/or self-insurer for compensation and benefits
paid;

(i) The department and/or self-insurer shall hear its
proportionate share of the costs and reasonable attorneys' fees
incurred by the vorker or beneficiary to the extent of the benefits
paid or payable under this title: PROVIDED, That the department or
self-insurer may require court approval of costs and attorneys' fees
or may petition a court for determination of the reasonableness of
costs and attorneys' fees.

iy The sum representing the department's and/or self-insurer's
proportionate share shall not be subject to subsection 1) 14y and
le) of this section.

Id) Any remaining balance shall be paid to the injured worker or

KS5B 4610



&c. 40)

beneficiary;

tel Thereafter no payment shall be aade to or on behalf of a
worker or beneficiary by the department and/or self-insurer for such
injury until tha amount of any further compensation and benefits
shall equal any such reaaining balance. Thereafter, such benefits
shall be paid by the departmentand/or self-insurer to or on behalf
of the worker or beneficiary as  though  no recoveryhad been aade f
a third person”

(f) If the employer or a co-employee are determined under sect
401 of this 1986 act to be  fault, (c) and <a) of this subsection
do not apply and benefits shall be paid by thedepartment and/or
self-insurer to or on behalf of the worker or beni-ficlary as though
no recovery had been made from a third person.

(1) The recovery made shall be subject to a lien by
department and/or self-insurer for its share under this section.

(J) The department or self-insurer has sole discretion to
compronise the amount of its lien. In deciding vhether or to vhat
extent to compromise its lien, thn department or self-insurer shall
consider at least the following:

(a) The likelihood of collection of tile award or settlement as
aay be affected by insurance coverage, solvency, or other factors
relating to the third person;

(b) Factual and legal issues of liability as between the injured
worker or beneficiary and the third person. Such issues include but
are not limited to possible contributory negligence and novel
theories of liability; and

(c) Problems of proof faced in obtaining the award or settlement.

(4) In tho case of an employer no* qualifying as a self-insurer,
the department shall make a retroactive adjustment to such employer's
experience rating in which the third party claim has been included to
reflect that portion of the averd or settlement which is reimbursed
for compensation and benefits paid and. if tho claim is open at the
lime of recove y, applied against further compensation and bonefits
to which the :njured worker or heneficiary may be entitled.

15) In an action under this section, tho self-insurer may act on
behalf and for the henefit of the department to the extent of any
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compensation and benefits paid or payaole fron statu funds.

(6) It shall be the duty of the person to whom any recovery is
paid before distribution under this section to advise the department
or self-insurer of thefact and amountof .uch recovery, the costs
and reasonable attorneys' fees associatedwithha recovery, and to
distribute the recovery in compliance with this lection.

(7) The distribution of any recovery madebyaward or settlement
of the third party action shall be confirmed by department order,
served by registered or certified mail, and shall be subject to
chapter S1.52 RCW. In the event the order of distribution becomes
final under chapter 51.52 RCW, the director or the lirector's
designee nay filewith the clerk of any county within tha state a
warrant in the amount of the sumrepresenting the unpaid lien plus
interest accruingfrom the date the order became final. The clerk of
tha county in which the warrantis filed shall immediately  designate
a superior court cause number for such warrant and ths clerk shall
cause to ba entered in the judgment docket under tho superior court
cause number assigned to the warrant, the name of such worker or
beneficiary mentioned in the warrant, tho amount of the unpaid lien
plus interest accrued and the dale when the warrant was filed. The
amount of such warrant as docketed shall become a lien upon the title
to and interest in all real and personal property of the injured
worker or beneficiary against whom the warrant is issued, the same as
a judgment in a civil case docketed in the office of such clerk. The
sheriff shall then proceed in the same manner and with like effect as
prescribed by law with respect to execution or other process issued
against rights or property upon judgment in the superior court. Such
warrant so docketed shall be sufficient to support the issuance of
writs of garnishment in favor of the department in the manner
provided by law in ths case of judgment, wholly or partially
unsatisfied.  Tha clerk of the court shall be entitled to a filing
fee of five dollars, which shall be added to the amount of the
warrant. A copy of such warrant shall be mailed to the injured
worker or beneficiary within three days of filing with the clerk.

<81 The director, or the director's designee, nay issue to any
person,  firm,  corporation, municipal corporation,  political

9 8558 4110
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subdivision of thsstats, public corporation, or apency of thsstate.

a noiics and orderto withhold and deliver propertyof any kind if he
or she has reason to believe that there h in tha possession of such
person,  firm, corporation, aunic;p&  jciporation, political
subdivision of tha state, public corporation, or agency of the state,
property which is due, owing, or belonging to any worker or
beneficiary upon whoa a warrant has bean served by tho department for

payoents due to the state fund.The notice and order to

delivar shall be served bythe sheriff of the county or by  the
sheriff's deputy, or by any pyhorixed representatives of the
director.  Any person, f*rm, . .poration, municipal corporation,
political subdivision of the state, public corporation, or agency of
the state wvrpen whoa service has been aade shall answer the notice
within twenty daysexclusive of the day of service, under oath and in
writing, and shallnake true answers to the matters  inquired of in
the* notice and order towithhold and deliver. In the event there is
in the possession of the party named and served with such nc J
order, any property which nay be subject to the '
department, such property shall be delivered forthwi'

director or the director's authorized representative upon dc,

the party served and named in the notice ind ordor fails to answei
the notice and order within the tine prescribed in this section, the
court may, after the time to answer suchordor has expired, render
judgmentby default against the party namedin .the notice for the
full amount claimed by the director in the notice together with
costs. In the event that a notice to withhold and deliver is served
upon an employer and the property found to be subject thereto is
wages, tho employor may assert in the answer to all exemptions
provided for by chapter 7.33 RCW to which the wage earner may bo
entitled,

PART V
LIMITATION OF ACTIONS

NEW SECTION.  Sec. 501. A new section is added to chapter 4.24
RCW to road as follows:
It is a complete dofense to any action for damages for personal

ES58 4630 -10-
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injury or wrongful dojth that the porson injured or killed was
engaged in tha commission of a felony, if tha felony was causally
related to tha injury or death in time, place, or activity. However,
nothing in .his section shall affect a right of action under 42
U.S.C. Sec. 1983.

Sec. 502.  Section 1, chapter 80, Laws of 1971 as amended by
section 1, chapter "s. Laws of 1975-'76 2nd ex, sess. and RCV
4.16.350 are each aaended to road as follows:

Any civil action for damages for injury occurring as a result of
health care which is provided after June 25, 1976 against:

(1) A person licensed by this state to provide health re or
related services, including, but not limited to, a physician,
osteopathic physician, dentist, nurse, optometrist, podiatrist,
chiropractor, physical therapist, psychologist, pharmacist, optician,
physician's assistant, osteopathic physician's assistant, nurse
practitioner, or physician's trained mobile Intensive care paramedic,
including, in the event such porson is deceased, his estate or
personal representative;

(2)  An «aployee or agent of a person described in subsection (1)
of this section, acting in the course and scope of his employment,
including, in the event such employee or agent is deceased, his
estate or personal representative; or

(3) An entity, whether or not incorporated, facility, or
institution employing one or more persons described in subsection (1)
of this section, including, but not limited to, a hospital, clinic,
health maintenance organization, or nursing home; or an officer,
director, employee, or agent thereof acting in t*e course and scope
of his employment, including, in the event such officer, director,
employee, or agent is deceased, his estate or personal
representative;
based upon alleged professional negligence shall be commenced within

ree years of the act or omission alleged to have caused the injury
or condition, or one year of the time the patient or hit
representative discovered reasonably should have discovered that
the .-jury or condition was caused by sift act or omission, whichever
period expires later, except that in no event shall an action be
-11- ESSI 4630



conasncco  *ormm than eight vyears after said act or omission®
PROVIDED. That the time for commencement of an action is tolled upon
proof of fraud, intentional concealment, or the presence of a foreign
body not intended to have a therapeutic diagnostic purpose or effect.
for purposes of this section, notwithstanding RCM 4.16.190, the
knowledge of a custodial parent or guardian shall be imputed to a
person under the age or eighteen years. Any action not commenced in
accordance with this section shall be barredMt—PRGVIDED7—That-*the
1satiations—tn-this-seetion-she 11-not-apply-to-persons-under-a-legal
dssability-as-deftned-tn-REW-4TI6rl9B)).

PART VI
[HDEHWIFI CATIOH AGREEMENTS

Sec. 601. Section 2, chapter 46, Laws of 1967 ex. sess. and RCV
4.24.115 are each aaended to read as follows:

A covenant, promise, agreement or understanding in. or in
connection with or collateral to. a contract or agreeaont relative to
the construction, alteration, repair, addition to, subtraction froa,
improvement to, or maintenance of, any building, highway, road,
railroad, excavation, or other structure, project, developaent, or
improvement attached to real estate, including moving an* desolition
in connection therewith, purporting to indemnify against liability
for damages arising out of bodily injury to persons or damage to
property”

(1) Caused by or resulting from the solo negligence of tho
indemnitee, his agents or employees is against public policy and is
void and unenforceable®

(2) Caused by or resulting from the concurrent negligence of (a)
the indemnitee or the indemnitee*s agents or employees, and (b) the
indemnitor or tho Indemnitor*3 agnnts or v-ployees, is valid and
enforceable only to the extent of the indemnitor's negligonce and
only if tho agreement specifically and expressly provides therefor,
and may waive the indemnitor's immunity under industrial insurance,
Title 51 RCW, only if the agreement specifically and expressly
provides therefor and the waiver was mutually negotiated by the
parties. This subsection applies to agreements entered ini > after
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tha effective data of t'-is 1986 section.

PART VII
BUILDER LIMITATIOH

Sac. 701,  Section 2, chapter 43, Laws of 19SS and RCW 4.16.1SO
are each aaended to road as follows;

Tha limitations prescribed in this chapter shall apply to actions
brought in tha nana or for tha benefit of any county or other
Municipality or quasimunicipality of the state, in tha sane manner as
to actions brought by private parties: PROVIDED, That, except as
provided in RCW 4.16.310, there shall bo no limitation to actions
brought in tha namo or for the benefit of the state, and no claim of
right predicated upon the lapse of time shall evor be asserted
against tha slate: AVD FURTHER PROVIDED, That no previously existing
statute of limitations shall be interposed as a defense to any action
h'ought <n the name or for the benefit of the state, although such
statute may have run and become fully operative as a defense prior to
February 27, 1903, nor shall any cause of action against the state be
predicated upon such a statute.

Sec. 702, Section 2, chapter 7S, Lavs of 1967 and RCW 4.16.310
are each amended to read as follows:

Allclaia* or causes of action as set forth in ROW 4.16.300 shall
accrue, and the applicable statute of limitation shall begin to run
only during the period within six years after substantial completion
of construction, or during the period within six years after the
termination of the services enumerated in ROW 4.16.300, whichever s
later.  The phrase 'substantial completion of construction* shall
mean the slate of coetplelion reached when an improvement upon real
property may be used or occupied for its intended use. Any cause of
action which has not accrued within six years after such substantial
completion of  construction.  or within six years after such
termination of services, whichever is later, shall be barred:
PROVIDED, That this lir.itation shall not I asserted as a defense by
any owner, tenant or other person in possession and control of the
improvement  at  t.e time such cause of action accrues. The
limitations prescribed in this section apply to all claims or causes

-13- ESSE 4630
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Sec. 702

of action as ill forth in *ow 1.16.300 brought in tho name or for tho
benefit of tho mt« which an wade or commenced iffr tho effective
da*.e of this 1986 section.

See. 703. Section 1, chapter 75, Lavs of 1967 and RCW 4.16.300
are each aaended to read as follovs:

ROW 4.16.100 through 4.16.320 shall apply to all claims or causes
of action of any kind against any person, arising froa such parson
having constructed, ali-zed or repaired any iaproveaent upon real
property, or haring performed or furnished any design, planning,
surveying, architectural or construction or engineering services, or
supervision or observation of construction, or administration of
construction contracts for any construction, alteration or repair of
any improvement upon real property.  This section is intended to
benefit only those persons referenced herein and shall not apply to
claias or causes of action against manufacturers.

PART VIII
PERIODIC PAYKTHTS

HEW SECTIQW.  Sec. 001. A new section is added to chapter 4.56
RCW to read as follows:

(1) In an action based on fault seeking damages for personal
injury or property damago in which a verdict or award for future
economic damages of at least one hundred thousand dollars is aade,
the court or arbitrator shall, at tno request of a party, enter a
judgment which provides for tho periodic payment in whole or in part
of the future economic damages. With respect to the judgment, the
court or arbitrator shall make a specific finding as to the dollar
amount of periodic payments intended to compensate the judgment
creditor for the future economic damages.

(2) Prior to entry of judgment, the court shall request each
party to submit a proposal for periodic payment of future economic
damages to compensate the claimant.  Proposals shall includo
pi :visions for:  The name of the recipient or recipients of the
payments, the dollar amount of the payer::its, tha interval between
payments, the number of payments or the period of time ovor which the
payments shall be made, modification for hardship or unforeseen
ESSB 4630 -14-
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circumstances, posting of adequato sacurity, and any other factor
the court deens relevant undor the circumstances. After each party
has submitted a proposal, the court shall select the proposal, with
any changes the court deems proper, which in the discretion of the
court and tha interests or justice best provv'es for the future needs
of the claimant and enter judgtnont accordingly.

(3) If tho court enters a judgment for periodic payments and any
security required by the judgment is not posted within thirty days,
the court shall enter a judgment for the payment of futuro damages in
a lump sum.

(4) If at any time following entry of judgment for periodic
payments, a judgment debtor fails for any reason to make a payment in
a timely fashion according to the terms of the judgment, the judgmont
creditor aay petition the court for an ordor requiring payment by the
judgment debtor of the outstanding payments in a fump sum. In
calculating the amount of the lump sum judgment, the court shall
total the remaining periodic payments duo and owing to the judgment
creditor converted to present value. The court may also require
payment of interest on the outstanding judgment.

(5) Upon the death of the judgment creditor, tho court which
rendered the original judgment may, upon petition of any party in
interest, modify tho judgment to award and apportion the unpaid
future damages. Honey damages awarded for lost of future earnings
shall not be reduced or payments terminated by .'eason of the death of
the judgment creditor.

16) Upon satisfaction of a periodic payment judgment, any
obligation f the judgment debtor to make further payments shall
cease and any security posted pursuant to this section shall revert
to the judgment debtor,

HEW SECTIOH.  Sec. B02. Section 5, chapter 56. Lavs of .575-*76
2nd ax. sess. and RCW 4.56. 240 are each repealed.

PART IX
MISCELLANEQUS

HE* SECTIOH.  Sec. 901. A new section is added to chapter 5.40

RCW to read as follows:
-15- 1610
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A breach o' a duty imposed by ‘tatute,  ordinanca, or
administrative rule shall not be considered negligence per so, but
aay be considered by the triar of Fact as evidence of negligence;
hovever, any breach of duty as provided by statute, ordinance, or
administrative rule relating to electrical fire safety, tha use of
smoke alerais, or driving while under the influence of intoxicating
liquor or any drug, shall be CLnsidered negligence per sa.

HW set*'OH. See. 902. A new section is added to chapter S.40
ROW to read ar follows:

It is a complete defense to an action for dimages for personal
injury or wrongful death that the persoi. injured or killed was under
the influence of intoxicating liquor or any drug and that such
condition contributed aoro than fifty percent to his or herinjuri
or death. If the amount of alcohol in a person's blood issh
cheaical analysis of his or her blood, breath, or other bodily
substance to have been o.10 percent or more by weight of alcohol in
the blood, it is conclusive proof that the person was under the
influence of intoxicating liquor.

WW SECTIOH. Sec. 903. A new section is added tochapter 4.24
ROW to read as follows:

[1) Except as provided in subsection (2; ofthis section, a
aenber of the board o' directors or an officer of any nonprofit

corporition is not civilly liable for any  act or omissionin
course and scope of his or her official  capacity unless the
omission constitutes gross negligence.

(2) Nothing in thissection shall limit or modify in any Banner
the duties or liabilities of a director or officer of a corporation
to the corporation or the corporation's shareholders.

HEW SECTION.  Sec. 904. A new section is added to chapter 4.24
ROW to read as follows:

A member of the hoardof directors or a superintendent of any
school district is not civilly liable for any act or omission in the
course and scope of his or her official capacity unless the act or
omission constitutes gross negligence.

43) 16



Sec. 907

HEW SECTIOH.  Sec. 905. Anew section is added to chrpter 7.70
RCW to read as follows:

Members of the board of directors or other governini body of a
public or private hospital aro not individually liable for injuries
resulting from health care administered by a health care provider
granted privileges to provide health care at the hospital unless the
decision to grant the privilege to provide health care at the
hospital constitutes gross negligence.

HEW SLCTIOH.  Sec. 906. Anew section is added to chapter 48.22
RCW to read as follows:

The commissioner shall byregulation require insurers .authorized
to write casualty insurance inthis state to form a market assistance
plan to assist persons and other ontities unable to purchaso casualty
insurance in an adequate amount from ei* wr the admitted market or
nonadmitted market.

For the purpose of this section, a market assistance plan means a
voluntary mechanism by insurers writing casualty insurance in this
state in either the admitted or nonadmitted market to provide
casualty insurance for a class of insurance designated in writing to
the plan by the commissioner.

The bylaws and method of operation of any market assistance plan
shall be approved by tho commissioner prior to its operation.

A market assistance plan shall have a minimum of twenty-five
insurers willing to iasure risku within the class designated by the
commissioner.  If twenty-five insurers do not voluntarily agree to
participate, the commissioner may require casualty insurers to
participate in a market assistance plan as a condition of continuing
to do business in this state. The commissioner shall make such a
requirement to fulfill the quota of at least twenty-five insurers.
Tho commissioner shall make his or her designation on the basis of
the insurer's premium volume of casualty insurance in this state.

HEW SECTIOH. Sec. 907. A new section i" aoded to chapter 48.13
RCW tc read as follows:

The commissioner shall, in reviewing a casualty rato filing,
detormine in accordance w”th sound and reliable actuarial principles

17- BB 430
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vhethar this ae. requires in insurer to grant its policyholders *

c¢'sdit in such casualty rata filing. Upon determining that data in
tupport of such a crsdit is actusriilly credible, ths comaissioner
shall approve or dlsapprova such casualty rats filling in accordant:*
therewith. Th* coniisioner shall not approve any casualty rata that
it i tdaqualo, excessive, orunfairly discriminatory.

HEW SSCTI'iH ~ Sac. 90S. Tha commissioner shall, as chairman of
tha tort reform itudy contusion, require the tack force to study tha
effectiveness of joint underwriting authorities throughout the United

Statesto specifically determine:

(I> Ths price as it relates to a filed Insurance Services
Organization rale;

(2) The solvency of such mech;: I..ns; ]

}) The effect it has onthe admitted market;
(t) The effect it has onthe nonadnittsd market;
(S) Tha effect oravailability oe tht voluntary market; and

(6) what effect it h«s on lines or classesof insurance not
designated.

HEW SECTIOH. Sec. 909. The insurance cocasissioner shall subnit
a report to the legislature by January 1, 1991, on the effects of
this act on |Insurance rates and tho availability of insurance
coverage and the impact on the civil justice system.

HEWSECTIOH.  Sec. 910. Except as provided insections 202 and
601 of this act and except for section 904 of this act, this act
appliesto all actions filed on or after August 1, 1986.

HEW SECTtOH. Sec. 911. If any provision of this act or its
application to any person or circuastanrs is held invalid, the
reaainder of the act or the application of tho provision to oth*
personsor circumstances is not affected.

HEWSECTIOH.  Sec. 912.  Section 904 of this act isnacess-iry for
the immediate preservation of ths pu lie peace, health, and safety,
tha support of the late gorernment and its existing public
institutions, and shall take effect immediately.

IS8 43 -16-
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§ 103A

"(21 First Iime homcbuycr requirement—The uim-ndmnils made by
Minscetiun (Cl [amending "subsec, (e)] -hull also apply In obligations
issued after April 24, 1979, and hefore tile dale of the enactment of this
Act [Sept. 3, 1952J but only to the estent that the proceeds of such
obligations are not committed as of the date of the enactment of this Act
(Sept. 3, 1982]"

For effective dates of further amendments to this section by Pub.L.
972448 with respect to ag licability to obligations issued after December
31, 1982, see section 31 J()j) of Pub.L. 97-248

Effective Dote of 1980 Amendment. Pub.L. 96-595, §5$c), provided

that the amendment by Pub.L. 96-595 shall take effect as it included in
the amendments made by section 1102 of Pub.L. 96-499.

Effective Date. Pub.L. 96-499, § 1104 as amended by Pub.L.
97-248, §221(c}(2), provided that, eicept as otherwise provided in
section 1104(a)(2) through (0)(2) of Pub.L. 96-499, this section shall
apply to obligations issued after Apr. 24, 1979,

/
5 104 Compensation for injuries or sickness

(a) In general.—Except in the case of £mounts
attributable to (and not in excess of) deductions
allowed under section 213 (relating to medical, etc.,
expenses) for any prior taxable year, gross income
does not include—

(1) amounts received under workmen's com-
pensation acts as compensation for personal inju-
ries or sickness;

(2) the amount of any damages received
(whether by suit or agreement and whether as
lump sums or as periodic payments) on account of
personal injuries or sickness;

(3) amounts received through accident or
health insurance for personal injuries or siekhess
(other than amounts received by an employee, to
the extent such amounts (A) are attributable to
contributions by the employer which were not
includible in the gross income of the employee, or
(B) are paid by the employer);

(4) amounts received as a pension, annuity, or
similar allowance for personal injuries or sickness
resulting from active service in the armed forces
of any country or in the Coast and Geodetic
Survey or the Public Health Service, or as a
disability annuity payable under the provisions of
section 808 of the Foreign Service Act of 1980;
and

(5) amounts received by an individual as dis-
ability income attributable to injuries incurred as
a direct result of a violent attack which the Secre-
tary of State determines to be a terrorist attack
and which occurred while such individual was an
employee of the United States engaged in the
performance of his official duties outside the

United States.

INCOME TAXES

For purposes of paragraph (3), in the case of an
individual who is, or has been, an employee within
the meaning of section 101(c)(1) (relating to self-em-
ployed individuals), contributions made on behalf of
such individual while he was such an employee to a
trust described in section 401(a) which is exempt
from tax under section 501(a), or under a plan
described in section 403(a), shall, to the extent al-
lowed as deductions under section 404, be treated as
contributions by the employer which were not in-
cludible in the gross income of the employee.

(b) Termination of application of subsection
(a)(4) in certain cases.—

(1) In general—Subsection (a)(4) shall not ap-
ply in the case of any individual who is not
described in paragraph (2),

(2) Individuals to whom subsection (a)(1)
continues to apply.—An individual is described in
this paragraph if—

(A) on or before September 24, 1975, he was
entitled to receive any amount described in sub-
section (a)(4),

(B) on September 24, 1975, lie was a member
of any organization (or reserve component
thereof) referred to in subsection (a)(4) or under
a binding written commitment to become such a
member,

(C) he receives an amount described in sub-
section (a)(4) by reason of a combat-related
injury, or

(D) on application therefor, he would be enti-
tled to receive disability compensation from the
Veterans' Administration.

(3) Special rules for combat-relatcd injuries.
— For purposes of this subsection, the term "com-
bat-related injury” means personal injury or sick-
ness—

(A) which is incurred—

(i) as a direct result of armed -conflict.

(ii) while engaged in extrahazardous ser-
vice, or

(iii) under conditions simulating war; or

(B) which is caused by an instrumentality of
war.

In the case of an individual who is not described
in subparagraph (A) or (B) of paragraph (2), ex-
cept as provided in paragraph (4), the only
amounts taken into account under SUBSection
(a)(4) shall be the amounts which he receives by
reason of a combat-related injury.

(4) Amount excluded to be not less than vet-
erans' disability compensation.— In the case of
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(;ft()SS INCOME—EXCLUSIONS

any individual described in paragraph (2), tho
amounts excludable under subsection (a (4? for
onv [>eriod with respect to any individual shall not
lie less than the maximum ‘amount which such
individual, on application therefor, would be enti-
tled to receive as disability compensation from the
Veterans' Administration.

(c) Cross references.—

(Il For exclusion from employee’s %ross income
of employer contributions to accident and health
plans, see section 106.

2)  For exclusion of part of di_sabilitY retirement

Ea( from the apPIicanon of subsection (a) 43 of this
ection, see section 1103 of title 10, Uniteq States
Code (relating to career compensation laws).

(Aug. 10, I')54, c. 730, 68A Stat. 30 Segt. 8. 1900, Pub.L.
n6-723, § 51, 74 Stat. 847, Oct. 10, 1962, Pub.L. 87-792,
!],Yd). 76 Stat, 829; Oct. 4, 1976, Pub.L. 94-455, Title V,

| .vrg, (e)._Title XIX, § 1901(ag1%), 90 Stat. 1567, 1568,
1766; Oct. 17, 1980, Pub.L. 90-405, Title 11, §2200ge§{1), 94
Stat. 2162; Jan. 14, 1983, Pub.L. 97-473, Title 1, 3 101(a),
% Slat. 2605.)

Editorial Notes

Effective Date of 1983 Amendment. Pub.L. 97-473 amended subsec.
(+X1) to eaclude from gross income damages received as lump sums or
a&frlodlc payments, applicable to taaable years ending after Dec. 31,

References In Text., Section 831 of the Foreign Service Act of 1946,
referred to in subsce. (a) (4), is classified to 22 U.S.C.A. § 1081, Foreign
Relations and Intercourse.

§ ]m Amounts received under accident and

health plans

(a) Amounts attributable to employer contribu-
tions— Except as otherwise provided in this section,
amounts received by an employee through accident
or health insurance for personal injuries or sickness
shall be included in gross income to the extent such
amounts (1) are attributable to contributions by the
employer which were not includible in the gross
income of the employee, or (2) are paid by the
employer.

(b) Amounts expended for medical care.— Ex-
cept in the case of amounts attributable to (and not
in excess of) deductions allowed under section 213
(relating to medical, etc., expenses) for any prior
taxable year, gross income does not include
amounts referred to in subsection (a) if such
amounts are paid, directly or indirectly, to the tax-
payer to reimburse the taxpayer for expenses in-
curred by him for the medical care (as defined in
section 213(d)) of the taxpayer, his spouse, and his
dependents (as defined in section 152), Any child to

§ 1b

whom section 15X€) applies shail he treated as a
dependent of both parents for purposes of this
subsection.

(c) Payments unre.ated to absence from work.
— Gross income does not include amounts referred
to in subsection (a) to the extent such amounts—

(1) constitute payment for the permanent loss
or loss of use of a member or function of the
body, or the permanent disfigurement, of the
taxpayer, his spouse, or a dependent (as defined
in section 152), and

(2) are computed with reference to the nature
of the injury without regard to the period the
employee is absent from work.

((d) Repealed. Pub.L. 98-21, Title I, § 122(b),
Apr. 20. 1983, 97 Stat. 87.]

(e) Accident and health plans.—For purposes of
this section and section 104—

(1) amounts received under an accident or
health plan for employees, and

(2) amounts received from a sickness and dis-
ability fund for employees maintained under the
law of a State or the District of Columbia,

shall be treated as amounts received through acci-
dent or health insurance.

(f) Rules for application of section 213.—For
purposes of section 213(a) (relating to medical, den-
tal, etc., expenses) amounts excluded from gross
income under subsection (c) or (d) shall not be
considered as compensation (by insurance or other-
wise) for expenses paid for medical care.

(g) Self-employed individual not considered an
employee.— For purposes of this section, the term
"employee” does not include an individual who is an
employee within the meaning of section 401(c)(1)
(relating to self-employed individuals).

(h) Amount paid to highly compensated indi-
viduals under a discriminatory self-insured medi-
cal expense reimbursement plan.—

(1) In general.—In the case of amounts paid
a highly compensated individual under a self-in-
sured medical reimbursement plan which does not
satisfy the requirements of paragraph (2) for a
plan year, subsection (b) shall not apply to such
amounts to the extent they constitute an excess
reimbursement of such highly compensated indi-
vidual.
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insurance contracts did not qualify as insurance under the estate lax

v|/n the instant ease fin* taxpayer is considered to have purchased
two ontraets one a life annmt contract and the other ﬁ contract
which, while dgmgnated life Insurance contract, has 110 element of
winsurance” and I3, there ore not a contract of the type contemplated
insection 10][ ) 8 eh

ccordingly, it |s he that the annual Pa /ments recelved under
the annuny c ntract WI| lie subect to the provisions of section 72(n)
o the Code. eProcee sof the othercontract even thouqh received
R/ reason of the insured's death, will not be excludable from gross
Income under sectjon 101 ga) of the Code and will be subject to intome
lax to the extent they exceed the net premiums paid for that contract.

oti iISFK 1.101-2: Employees' death benefits.

Treatment, of payments tinder annu%contracts purchased by
certain exempt organizations. SeeT.| page IS

SECTION 101.—COMPSENSATION FOR INJURIES OR

ICKNESS
20 CFR, L10-14: Compensation Rev. Rul. 65-20

for injuries or sickness,
(Also Section 61; 1.61-1.)

Income realized from the Investment of a lum sum ayment re
resentln LE élscoune presen va‘fueofaga a\ﬁ W?
s?nﬁ Infuries Is not excu& ron1 gross mcome un er sectlon 101

the Internal Revenue Code of It).>

Advice has been requested whether income realjzed from the invest-
ment of a damage award computed as stated below ma¥ be excluded
from tho taxpayersgross income_under section 104(a) of the Internal
RcvenuoCodF0f195 foranmaeno of time.

4sued I or tortious mg to is sp ouse The Court found that
dun to /t's ne% igence .4's Spouse was ren dered 100 Rercent and per-
manently disabled, and that her life expectancy was thereby shortened
t0 10 years. The reasonable cost of care, medicine, and medical atfen-
tIO” ats founs% to ﬁlth0|||(6)”S per week, totaling 520 * dollars (I X

o ars imes 52 weekstimes [Oye

The our awarged A 41 0%£oﬁ;rs WhICh amount represents the
present value 0f520 X dol arsg)aya leoveral >E/ear period

ection o1(a) of the Code provides that e cept as otherwise pro-
vided In subtitle A, gross mcome means all mcome from. whatever
‘source derived, expressly including various types of investment

Section 104 (a) (2) of tho Codo provides, in relevant part, that gross
income does not mclude thg amount of any damages received by suit
or asgr ement on account of ?rsonal mwrles or sickness.

hits_untettered contro overt e’ lump-sum Ipaymen} and over
tho Income from tho investment of such payment, it Is concluded that
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t¥1 %Iump sum P ayment, -416 x dollar% IS recerved as damages
In emeanrngo ctron 104(a the C

Accor ingly, it’s held that none of the mvestment income may he
excluded from the gross income of A, under sect on 104 of the Code.

SECTION 107—RENTAL VALUE OF PARSONAGES
20 C R 1.107-1; Rental valye of parsona%es Rev.Rul. 65-124

Iso Sections 1402, 3121, 340 4027a
A 11, 31.3121 )(8§| 313401%a) %0]) P% -
Unorilnined members of n reIIRI us denomlnatron whrch rovrdes
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aut orth ordained mrster tq ar smmrsters oé ef
ospel I purposes of sectron he nte Revenue Code 0

Further sgch Indrvrd daIs ma¥ not Pe reﬂjar ed as dulgsorda}ned_

'[CI%W f%ﬁzg ego)r(r&jell(?]% minis €S0

era? nsura 68 IIEU'[IOHS
Section

t § mpioyment Contri u 10ns
amended, or |)t|on 3é f [% pthe Code relating to the 8ollec
tion of Income 3. X at. Sour e n'Wages.

Advrce ||as been recguested whether uHordartred rehqrous workers,
members of a religious denomination which provrdes or ordination
of ministers, who have been commissioned ny a church, denomina-
tional convention, religious organjzation, or | te ral agencres thereof
under the circumstances described below, duar as_nministers of the
%gpel for purposes of section 167 of the Internal Revenue Code of

admmast atn/e denomdnatrona co vthron adopted a resolution
whrc Provr that, In order to clarify the status of those servrn%
as ministers of education, ministers of musrc and thosg serving |
Pe admrnrstratron and mamtﬁnance of red Joua organrzatrons and
their mte ral agencies Who ave been orddined, commissioned,
|cense bP/ a church as_such, or who have een commissioned by

denominational conventjon or its integral agencies to serve in %n
admmrstratwe ca acrtg In that canvent jon and who are deemed to
servrn% In the ca acrtg as stated above, shall he recognized as com-
missioned ministers of t egos nel.

Pursuant to_this resolution, the individuals involved were commis-
sioned by their respective churches, the denominatjonal convention,
religious organrzatr ns, and integral agencies thereof,

one In tﬁnce the resolution of a Stafe convention stated that_for
many years the convention had employed lay Workers to do full-time
religious wor Peratm under the same ) du lutions and with the
same enefits ascergy ployees. This resolu |on further stated that
it was the opinjon 0f the convention that these lay cmnloyees, even
though not orgained, were definitely commissioned as religious workers
and Were ving their life to that woré Pursuant to this resolution
several J]ay workers were commissioned by a committee of the State
conventron to serve in a promotronal and admrnrstratrve capacity.
nother instance, mddr ddual wa ensed t]o reach b a
Iocal church, but such’ ||cense not clot e Im wrt e autho it
to perform sacerdotal functions of the church usually gerormed b
a pastor or assistant pastor. [t called to a pastoral position he theil
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Soction 103

rived from investing the original proceeds
of the series H issue in 4.345-percent
Treasury obligations. (However, the yield
on the acquired obligations, taking into ac-
count 515,000 of administrative costs paid
on January 1, 1983, would be only 4.24;!
percent. The yield on the series B issue
would also be 4.252 percent.)

(9) Column F of Table Il shows when
the original proceeds of the scries B issue
would be spent. The original proceeds
would be 54,915.000 (i.e., .$4,950,000 less
issuine expenses of $35,000). All these
original proceeds would be used to pay
interest on the prior issue except for $15,-
000 that would be used to pay administra-
tive costs of investing the original proceeds
of the series B issue.

(10) Column F of Table Il shows ad-
ministrative costs of carrying and repaying
the series 1J issue and investing the pro-
ceeds of the scries B issue. These admin-
istrative costs would be paid with invest-
ment proceeds of the scries B issue,

(11) Column G of Table Il shows the
amount of original proceeds of the series
U issue that would be invested in Tteasurv
obligations as t.f the end of the correspond-
ing day in column A.

(22" column Il of Table Il shows small
amounts of original and investment pro-
ceeds of the series B issue that would be
kept in a checking account. These amounts
would he temporary investments (see
S 1.103-14(c) (3) (ix)),

(d) Based on items (a), (b), and (c)
of this example, the following conclusions
may be drawn:

(1) All of the excess proceeds of the
series B issue and substantially all (i.e., all
hut $6,106) of the excess proceeds of the
series A issue would he used to pay princi-
pal and interest on the scries U issue.

(2) All of the excess proceeds of the
series Il and series A issues would be
investment proceeds.

(3) Ail of the principal and interest on
the scries B issue would be paid with
proceeds of the series B and series A issues.

(4) The scries B issue would be dis-
charged on January 1, 1990, the same day
as the prior issue.

(5) The proceeds of the series B issue
would not be spent faster than principal
and interest on the series B issue and ad-
ministrative costs of the series 2 issue would
be paid. For example, on January 1,
1984, $956,500 of proceeds of the scries Il
would have been spen’ Fl.E., $752,416 of
original proceeds plus $204,084 of invest-
ment proceeds), whu. is the same as the
S95G.500 of principal, inteiest, and ad-
ministrative costs of the series B itsue that
would be paid on or befor<- January 1
1984 (i.e., $750,000 of piV.,-ia! plus
$190,500 of interest plus $i .(.,,0 of ad-
ministrative costs).

(e) Based on the trncnisions in item
(d) of this example, t~ -ir« A a:, ! series
0 bonds arc not trea’ ' , arriitragc bonds
under this section (s aragtuph (c) of
this section).

14

This Treasury derision is issued
under the authority contained in sec-
tion 780j of the Internal Revenue
Code of 1934 (68A Stat. '*17: 26

U.S.C. 780.il.
Jr.ROVE KERI/..
C.ininissioiirr of
Internal Revenue.

Approved May 8, 1070.

Assistant Secretary

of the Treasury.
(Filed by the Office of the Federal Register
on May 31, 1979, 8:45 a.m., and pub-

lished in the i-sue of the Federal Register
for June 7, 1979, 44 F.R. 32657)

Section 104.— Compensation for
Injuries or Sickness

26 Cl;li 10i-1; Compensation lor injuries
Or sickness,
(Also Sections 61, 151; 1.61-1, 1.-151-1))

Damages; monthly
amount excludable. An

payments;
insurance
company purchased and retained
exclusive ownership in a single
premium annuity contract to fund
monthly payments stipulated in
settlement of a damage suit. The
recipient may exclude the full
amount of the payments from gross
income under section 104(a)(2) of
the Code rather than the dis-
counted present value. Payments
made to the estate after the recipi-
ent's death are also fully exclud-
able.

I/Rev. Rul. 79-220

ISSUE

Does the exclusion front gross in-
come provided by section 104(a)(2)
of the Internal Revenue Code of 1954
apply to the full amount of monthly
payments received ,t settlement of n
damage suit or only to the discounted
present value of such payments?

FACTS

A, an individual, sued D for dam-

monthlv income (the present value of
ages for person.il injuries. B is insured
by M, an insurance company. Eefore
trial, A accepted M"s offer to settle the
suit for a lump-sum payment of $8,000
and M"s agreement to provide A with
the discounted present value of the
monthly payments of $250 for /I's life-
time or 20 years, whichever is longer,
the payments to be made to .4’s estate
after cl's death if A should die before
the end of 20 years. .4 had no right to
which, at date of settlement, was less
than the total monthly payments to be
provided) or to control the investment
of that amount.

To provide the monthly payments
for A, M purchased a single premium
annuite contract from 0, another in-
company. M advised O to
make payments directly to A How -
ever, M is the owner of the annuity
contract and has all rights of owner-
ship, including the right to change the
beneficiary. .4 ran rely on onlv the gen-
eral credit of M for collection of the

surant:’

monthly payments.
LAW AXD \.\'ALYSIS

Section 61(a) of the Code and the
Income Tax Regulations thereunder
provide that, except as otherwise pro-
vided by law, gross income means all
income from whatever source derived.

Section 104(a) (2) of the Code pro-
vides that except in the case of
amount) attributable to (and not in
excess of) deductions allowed under
section 213 (relating to medical and
denta'. expenses) for any prior taxable
year, gross income does not include the
amount of any damages
(whether by suit or agreement) on
account of personal injuries or sick-
ness.

received

Section 1.104-1 (c) of the regula-
tions provides, in part, that tiie term
“damages received (whether by suit or
agreement)" means an amount re-
ceived (other than workmen’s com-
pensation) through prosecution of a
legal suit or action based upon tort or

tort type rights, or through a settle-



mcnt agreement entered into in lieu of
iuch prosecution.

However, if a
payment is invested for the benefit of

lump-sum damage

a claimant who has actual or construc-
tive ret -'ipl or the economic benefit of
the lump-sum payment, only the
lump-sum payment is received as dam-
ages within the meaning of section 104
(a)(2) of the Code, and none of the
income from the
payment is excludable under section
104. Sec Rc = Rul. 65-29, 1965-1 C.B.
59,
claimant for
lump-sum payment of 416.v dollars
aver which claimant bad unfettered
control. The 416.V dollars represented
the discounted value of 520.V dollars,
which was found to be the reasonable
cost of care, and medical
attention for the injured person over a
10-year period. Rev. Rul. 65-29 bolds
that only the lump-sum payment, 416.v
dollars, is received as damages within
the meaning of section 104(a) (2). See
also Rev. Rul. 76-133, 1976-1 C.B. 34,
which reaches a similar conclusion
with regard to a court approved settle-
ment awarded a minor and trans-
mitted vy the clerk of the court, in the
name ot the minor, to a savings and

investment of such

relating to damages awarded a

tortious injuries in a

medicine,

loan association for deposit in certifi-
cates of deposit.

In the instant case, there
tinuing obligation by M to pay $250
per month to A for the agreed period.
Al's purchase of a single premium an-
nuity contract from the other
ance company was merely an
ment by to provide a source of
funds for M to ratisfy its obligation to
A. see Rev. Rul. 72-25, 1972-1 C.B.
127, which relates to a similar arrange-
ment made by an employer to provide
for payment of deferred compensation
*0 an employee. In Rev. Rul. 72-25, as
licre, the arrangement was merely a
matter of convenience to the obligor
and did not give the
right in the annuity itself.

is a con-

insur-
invest-

recipient any

'lholdings

exclusion from gross income

provided hy section 104(a)(2) of the
Code applies to the full amount of the
monthly payments received by A in
settlement of the damage suit because
-4 had a right to receive only the
monthly payments and did not have
the actual or constructive receipt or
the economic benefit of the lump-sum
amount that was invested to yield that
monthly payment. If A should die be-
fore the end of 20 years, the payments
made to ,4's estate under the settle-
ment agreement are also excludable
from income under section 104.

26 CFli 1.104-1: Compensation /or injuries
or sickness.
y Disability benefits; payments in-
creased yearly. A taxpayer received
payments injury in
settlement with an insurance com -

for personal
pany as a result of an accident. The
insurance company agreed to make
fifty consecutive annual payments,
each of which would be increased
by five percent a year. The entire
amount of the payments received
is excludable from gross income
104(a)(2) of the

under section

Code.
Rev. Rul. 79-313 ~
ISSUE

Air payments received by tho tax-
payer, under the circumstances de-
scribed below, excludable from the
gross income of the* taxpayer under
section 104(a)(2) of the
Revenue Code?

Internal

FACTS

In 1977, the taxpayer sustained se-
vere and oennanent personal injuries
result of being struck by an
automobile. Thereafter, the taxpayer
brought an against. X, the
owncr-operator of the automobile. A’
carried automobile liability insurance
with M, an insurance company.

as the

action

In 1979, ,1/ proposed a settlement
of taxpayer's suit against A’, which the
taxpayer accepted, Pursuant to the

Section 104

settlement agreement. 4/ aureed to
make lifts consecutive annual pav-
menls to the taxpayer, the first pay-
ment to be made one vear after the
date of settlement. These payments
are lor “personal injury, pain and suf-
fering, disability, and loss of bodilv
function.” The amount of each annual
payment will be increased in live per-
cent over the amount of the preceding
annual payment.

The settlement also provides that
the taxpayer does not have the right
to accelerate any payment or increase
or decrease the amount of the annual
payments specified.

Under the agreement, M is not re-
quired to set aside specific assets to
secure any part of its obligation to the
taxpayer. The taxpayer's rights against

ar? no ureatcr than those ol Mll
general creditors. .\/'s obligations to
the taxpayer result solely from the set-
tlement out of court of the legal action
that the taxpayer instituted against .V
who was insured by IVl

LAW AND ANALYSIS

Secion 104 a (2> of the Code pro-
vides that except in the
amounts attributable to (and not in
deductions allowed under

case of

excess of)
section 213 for any prior taxable year,
gross income does the
amount of any damages received
(whether by suit or agreement) on
account of personal

not include

injuries or sick-
ness.

Section 1.104-1 (c) of the Income
Regulations provides that the
term “damages received (whether by
suit or agreement!" means an amount
received (other than workmen's com-
pensation 1 through prosecution of a
legal suit or action based upon ti -t or
tort type rights, or through a settle-
ment agreement entered in. >in lieu ol
such prosecution.

Tax

The annual payments to Irc received
hy the taxpayer arc amounts received
through a settlement agreement en-
tered into in
of a legal suit based upon tort or tort

lieu of the prosecution

75
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expenses tor household and dependent care sei-
vices necessary for gainful employment).

(2) Earned income.—The term “earned in-
come" shall have the meaning given sucli term in
section 32(c)(2), but such term shall not include
nny amounts paid or incurred by an employer for
dependent care assistance to an employee.

(3) Employee.—The term “employee” includes,
for any year, an individual who is an employee
within the meaning of section 401(c)(1) (relating to
self-employed individuals),

(4) Employer,—An individual who owns the en-
tire interest in an unincorporated trade or busi-
ness shall bo treated as his own employer. A
partnership shall be treated as the employer of
each partne- who is an employee within the mean-
ing of paragraph (3).

(5) Attribution rules.—

(A) Ownership of stock.—Ownership
stock in a corporation shall be determined in
n"Tdance with the rules provided under sub-
si.tions (d) and (e) of section 15G3 (without
regard to section 1563(e)(3)(C)).

(15) Interest in wunincorporated trade or
business.—The interest of an employee in a
trade or business which is not incorporated
shall be determined in accordance with regula-
tions prescribed by the Secretary, which shall
be based on principles similar to the principles
which apply in the case of subparagraph (A).

(6) Utilization test not applicable.— A depend-
ent care assistance program shall not be held or
considered to fail to meet any requirements of
subsection (d) merely because of utilization rates
for the different types of assistance made avail-
able under the program.

(7) Disallowance of excluded amounts as
credit or deduction.—No deduction or credit shall
be allowed to the employee under any other sec-
tion of this chapter for any amount excluded from
the gross income of the employee by reason of

this section.
gAdded Pub.L. 97-34, Title I, § 124(62(13’ Al_,l?. 13, 1981, 95

tat."198, and amended Pub.L. 97-44, Title 1, § 101{?,
Jan. 12, 1983 96 Stat. 2366; Pub.L. 98-369, Title

5 4"4()(6), July 18, 1984, 98 Stat. 339.)
Editorial Notc9

E/Tettlte Dnie of 1984 Amendment. Amendment by section 474(r)£6)

of Pub L. 98-369 applicable ‘o taxable years beginning after Dec. 3L,

%9%3 arglg 13% gcarrybacks from such years, pursuant to section 475(a) of
ub.L. 98-369.

Effective Dale. Section 124(0 of Pub. L. 97-34 provided that this
seclion is applicable to taxable years beginning afler Dec. 31, 1981

of

Prior PrimMims, A prt'ir section 129 was renumbered section [til of

this title

§ m Certain personal injury liability as-

signments

(a) In general.—Any amount received for agree-
ing to a qualified assignment shall not be included
in gross income to the extent that such amount does
not exceed the aggregate cost of any qualified
funding assets.

(b) Treatment of qualified funding asset.—In
the case of any qualified funding asset—

(1) the basis of such asset shall be reduced by
the amount excluded from gross income under
subsection (a) by reason of the purchase of such
asset, and

(2) any gain recognized on a disposition of such
asset shall be treated as ordinary income.

(c) Qualified assignment,— For purposes of this
section, the term “qualified assignment” means any
assignment of a liability to make periodic payments
as damages (whether by suit or agreement) on
account of personal injury or sickness—

(1) if the assignee assumes such liability from
a person who is a party to the suit or agreement,
and

(2) if—

(A) such periodic payments are fixed and
determinable as to amount and time of pay-
ment,

(B) such periodic payments cannot he accel-
crated, deferred, increased, or decreased by the
recipient of such payments,

(C) the assignee does not provide to the re-
cipient of such payments rights against the
assignee which arc* greater than those of a
general creditor,

(D) the assignee's obligation on account of
the personal injuries or sickness is no greater
than the obligation of the person who assigned
the liability, and

(E) such periodic payments are excludable
from the gross income cf the recipient under
section 104(a)(2).

(d) Qualified funding asset.— For purposes of
this section, f“.e term "qualified funding asset"
means any annuity contract issued by a company
licensed to do business as an insurance company
under the laws of any State, or any obligation of the
United States, if—
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expenses for household and dependent care sei-
vicos necessary for gainful employment).

(2) Earned income.—The term "earned in-
come” shall have the meaning given such term in
section 32(c)(2), but such term shall not include
nnv amounts paid or incurred by an employer for
dependent care assistance to an employee.

(3) Employee.—The term "employee” includes,
for any year, an individual who is an employee
within the meaning of section -101(c)(1) (relating to
self-employed individuals).

(4) Employer.—An individual who owns the en-
tire interest in an unincorporated trade or busi-
ness shall be treated as his own employer, h
partnership shall be treated as the employer of
each partner who is an employee within the mean-
ing of paragraph (3).

(a) Attribution rules.—

(A) Ownership of stock.—Ownership of
stock in a corporation shall be determined in
accordance with the rules provided under sub-
sections (d) and (e) of section 1503 (without
regard to section 1563(e)(3)(C)).

(B) Interest in wunincorporated trade or
business—The interest of an employee in a
trade or business which is not incorporated
shall be determined in accordance with regula-
tions prescribed by the Secretary, which shall
be based on principles similar to the principles
which apply in the case of subparagraph (A).

(6) Utilization test not applicable.—A depend-
ent care assistance program shall not be held or
considered to fail to meet any requirements of
subsection (d) merely because of utilization rates
for the different types of assistance made avail-
able under the program.

7) Disallowance of excluded amounts
credit or deduction.— No deduction or credit shall
be allowed to the employee under any other sec-
tion of this chapter for any amount excluded from
the gross income of the employee by reason of
this section.

(Added Pub.L. 97-34. Title 1, § 124(e)(1), Aug. 13, 1981, 95
Stat. 198, and amended Pub.L. 97-448, Title I, § 101(e),
Jan. 12, 1983, 90 Stat. 23G6* Pub.L. 98-309, Title 1V,
) 474(r)(C), July 18, 1984, 98 Stat. 839.)

Editorial Vr'as

Effective Date of 1984 Amendment. Amt ldmcnl by section 474(r)(0)
Pub L. ng-369 applicable lo taxable years beginning after Dec. 31,
and to carrybacks from such years,pursuant 10 si tion 475(a) of
Publ 98-369.
Effective Dare. Section 1240 orp * v.
section is applicable lo taxable years b. ing after Dec. 31, 1981

97-34 provided that this

§130

Prior Provision*. A prior seclion 120 w j\ renumbered w<u»n IV) of
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§ 130 Certain personal injury liability as-
signments

(a) In general.—Any amount received for agree-
ing to a qualified assignment shall not be included
in gross income to the extent that such amount does
not exceed the aggregate cost of any qualified
funding assets.

(b) Treatment of qualified funding asset—In
the case of any qualified funding asset—

(1) the basis of such asset shall be reduced by
the amount excluded from gross income under
subsection (a) by reason of the purchase of such
asset, and

(2) any gain recognized on a disposition of such
asset shall be treated as ordinary income.

(c) Qualified assignment.— For purposes of this
section, the term "qualified assignment” means any
assignment of a liability to make periodic payments
as damages (whether by suit or agreement) on
account of personal injury or sickness—

(1) if the assignee assumes such liability from
a person wtio is a party to the suit or agreement,
and

(2) if—

(A) such periodic payments are fixed and
determinable as to amount and time of pay-
ment,

(B) such periodic payments cannot be accel-
erated, deferred, increased, or decreased by the
recipient of such payments,

(C) the assignee does not provide to the re-
cipient of such payments rights against the
assignee which are greater than those of a
general creditor,

(D) the assignee's obligation on account of
the personal injuries or sickness is no greater
than the obligation of the person who assigned
the liability, and

(E) su i
from the gross
section 104(a)(2).

periodic payments are excludable
income of the recipient under

(d) Qualified funding asset. tor purp0S  of
this Section, the term "qualified funding USIICt
means any annuity contract issued by a company
licenseo to do business asan insurance company

under the lawsof any State,
United States, if—

201

or any obligator, of the
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(1) such annuity contract or obligation is used
by the assignee to fund periodic payments under
any qualified assignment,

(2) the periods of the payments under the an-
nuity contract or obligation are reasonably relat-
ed to the periodic payments under the qualified
assignment, and the amount of any such payment
under the contract or obligation does not exceed
the periodic payment to which it relates,

(3) such annuity contract or obligation is desig-
nated by the taxpayer (in such manner as the
Secretary shall by regulations prescribe) as being
token into account under this section with respect
to such qualified assignment, and

(4) such annuity contract or obligation is pur-/

chased by the taxpayer not more than 60 days
before the date of the qualified assignment and
not later than 60 days after the date of such
assignment.

(Added Pub.L. 97-173, Title I, § 101(b)(1). Jan. 12.1983, 96
Stat. 2605.) _

Editorial Notes

Effective Dale. Section 101(c) of Pub.L. 97-473 provided that this
seclion snail apply 10 taxable years ending aficr December 31, 1982,

§ 131,

Certain foster care payments

(u) Genetal rule.—Gross income shall not include

amounts received by a foster parent during the
taxable year as qualified foster care payments.

(b) Qualified foster care payment defined.— For
purposes of this section—

(1) In general.—The term “qualified foster
care payment" means any amount—

(A) which is paid by a State or political subdi-
vision thereof or by a child-placing agency
which is described in section 501(c)(3) and ex-
empt from tax under section 501(a), and

(B) which is—

(i) paid to reimburse the foster parent for
the expenses of caring for a qualified foster
child in the foster parent's home, or

(ii) a difficulty of care payment.

(2) Qualified foster child.—The term "quali-
fied foster child” means any individual who—

(A) has not attained age 19, and

(B) is living in a foster family home in which
such individual was placed by—

(i) an agency of a State or political subdivi-

sion thereof, or

202

fiil an organization which is licensed by a
State (or political subdivision thereof) as a
child-placing agency and which is described in
section 501(c)(3) and exempt from tax under
section 501(a).

(c) Difficulty of Cal€ payments.—For purposes

of this section—

(1) Difficulty nf care payments.—The term
“difficulty of care payments" means payments to
individuals which are not described in subsection
(b)(N(B)(i), and which—

(A) are compensation for providing th+ addi-

tional care of a qualified foster child which is—

(i) required by reason of a physical, men-

tal, or emotional handicap of such child with

respect to which the State has determined

that there is a need for additional compensa-
tion, and

(i) provided in the home of the foster par-

ent. and

() are designated by the payor as compen-

sation described in subparagraph (A).

(2) Limitation based on number of children.
—In the case of any foster home, difficulty of
care payments for any period to which such pay-
met ts relate shall not be excludable from gross
income under subsection (a) to the extent such
payments are made for more than 10 qualified
foster children.

gAdded Pub.L. 97-473, Title I, § 102(a), Jan, 14, 1983, 9%
tat. 2600.)

Editorial Notes

Effective Date. Section 102(c) of Pub.L. 97-173 provided that this
section shall apply lo taxable years beginning after December 31. (978

§ 132.

(a) Exclusion from gross income.—Gross in-
come shall not include any fringe benefit which
qualifies as a—

Certain fringe benefits

(1) no-additional-cost service,
(2) qualified employee discount,
(3) working condition fringe, or
(4) de minimis fringe.
(b) No-additional-cost service defined.—For
purposes of this section, the term "no-additional-
cost service” means any service provided by an

employer to an employee for use by suclt employee
if—

(1) such service is offered for sale to custom-

ers in the ordinary course of the line of business

of the e/t;
ing servir

(2) the
al cost (i
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LANDGRAF v. GLASSER

N.J. 713

Cite as,-152 A.2d 713 (NJ.Super.L 1982)

bYthejury of the seriousness of the crime,
and ultimately by the judge in setting sen-
tence where the punishment may then fit
the crime.

Accordingly, the court finds that it is not

necessary for defendant to have prior
knowledge that the stolen purse contained
C.D.S. for him to be convicted of theft of
C.D.S. pursuant to NJSA 2C:20-3 a. The
jury will therefore be instructed as follows:
'n your deliberations you are further in-
structed that it is not necessary for the
State to prove that the defendant had
prior knowledge that the victim’s purse
contained C.D.S. in order for you to con-

vict him of a theft of the C.D.S.

186 N.J.Super. 381

Johanna Marie LANDGRAF, an infant, by
herguardian ad litem, John LANDGRAF,
and John Landgraf and Muri-Jean Lind-
gTaf, individually, Plaintiffs,

Vv,

John William Henry GLASSER, M.D., El-
lezer Roncn, M.D., William J. Muster,
Jr, M.D., and Valley Hospital, individu-
ally, severally and/or jointly, Defend-

ants.

Superior Court of New Jersey,
Law Division, Bergen County,

Decided Sept. 17, 1982.

ttorney applied for approval of attor-
f in excess of contingent fee provided
in retainer agreement and allowable
rule of court governing contingent
The Superior Court, Law Division,
County, Simpson, A. J. S. C., held
inasmuch as medical malpractice panel
in determination as to malpractice, at-
was also physician, and written re-
contained standard provision rcserv-
attorney’s right to apply for additional

fee, request for increase in fee from 10*7 to

20% of recovered amount was reasonable.

Order accordingly.

1. Attorney and Client c= 148(3)

Secrecy provisions of in camera provi-
sion of statute governing professional medi-
cal liability
intended to preclude reference thereto by

in malpractice actions are not

assignment judge in determining reasona-
ble fee pursuant to rule of court gover ,ig
contingent fees. R. 1.:21-7(f); R. 4:21-7.

2. Attorney and Client c=>148(3)

Skill and ability of such lawyer doctor
were factors supjmrting reasonableness of
increased fee in medical malpractice action,
even though dual qualification might have
permitted attorney to develop case in less
time than lawyer without medical training.
R. 1:21-7(f).

3. Attorney and Client c= 148(3)

Although parents of
who brought medical malpractice action re-
lied on fee schedule proviced by rules of
incorporated in

infant plaintiff

court that was retainer
agreement,
ment also contained standard provision re-

serving attorney’s right to apply for addi-

where written retainer agree-

tional fees pursuant to rule governing con-
tingent fees, fee was already discounted to
present value by calculation on net recovery
based upon present cost of deferred annuity
and balloon payments, and attorney who
brought action was also physician, request
for increase in allowable attorney fees from
10% to 20% was reasonable. R. 1:21- 7(c, d,

f). :

Kenneth A. Anderson, Englewood, for
plaintiffs (Goldsmith & Tabak, Englewood,
attorneys).

Jeffrey A. Lester, Hackensack, guardian
ad litem, for Johanna Marie Landgraf (filed
a report of guardian ad litem respecting

proposed settlement). '

No appearance was required on behalf of
any of the remaining parties.
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SIMPSON, A.J.S.C.

This is an application under R 1:21-7(f)
for approval of an attorney’s fee in excess
or the contingent fee provided for in the
retainer agreement and allowable under R
1:21—7(c). The request is for an increase of
the 10% otherwise allowable under R 1:21—
7(c)(6) as to recovery over $250,000, to 20%,
relying upon Merendino v. FM.C., 182 N.J.
Super. 503, 438 A.2d 365 (Law Div.1981).

The trial judge approved a structured
settlement for the benefit of an infant
plaintiff, as well as reimbursement to the
parents for $16,500 expenses, disbursements
by counsel totalling $8,812.36, and a guardi-
an ad litem fee of $772.50. The child, Jo-
hanna Marie Landgraf, was born December
30, 1976, is severely brain damaged, and is
totally incapable of caring for herself. A
medical malpractice action was commenced
against an obstetrician, an anesthesiologist
and a pediatrician. The anesthesiologist
was uninsured, but ultimately contribute J
$100,000 of the settlement. The same in-
surance carrier covered the other two doc-
tors, with the policy limits being $1,000,000
for the obstetrician and $500,000 for the
pediatrician. The difficulties of the case
are apparent from the findings of the R
4:21 medical malpractice panel. A unani-
mous disposition would have been admissi-
ble at trial pursuant to R 4:21-5(e). Two
panelists determined that, as to one claim
of malpractice, the obstetrician and anes-
thesiologist deviated from accepted stan-
dards of medical practice which was a prox-
imate cause of the brain injury; but the
third panelist disagreed. The panel unani-
mously rejected all other claims of mal-
practice, except that as to one claim against
the pediatrician they unanimously found
deviation from accepted standards but that
such deviation was not a proximate cause of
any injury to the infant.

The case was settled with the aid of the
trial judge on the day of trial and after a
full day's negotiations. The terms were
$250,000 cash, $40,000 a year for the life of

1. The present cost of future annuity and lump
sum payments are the recovery figures to be
utilized for contingent fee calculation purposes.

452 ATLANTIC REPORTER, 2d SERIES

the child with a ten-year guarantee, and
$100,000 lump sum at the end of ten years.
For fee purposes the settlement may be
summarized as follows:

Geh 00
Cost 1of $40,000 ayear annuity
Cost1of $100,000 lunp sum payable in

ten years 3S.242f
Gross Rffgrvgate recovery $BB5000
Less: disbursements 181226
Net sum recovered (R 1:21-7(d)j RV

The allowable and requested fee culeul.i-
tions are:
R 121-70) % o Alowble Reqichd
@ Lmtdj@ % $ 1000 $ 200 $ 2w
(@ Umitedby(7) 25 200000 500,00 S0m
@ Limitdby (7 25 47000 17500  1UHw
@ 5 500000 125000 12504
© 0 150000 PO0OM DO
© 0 2063764 VBB 6L9T75

P74 59876 HI6537.53

[1] For attorney fee purposes, this case
is similar to three other situations where
increase of R. 1:21-—7(c)(6) allowances front
10% to 20% were approved. Merendino.
supra; Pacillo v. Harris, 182 N.J.Super. sz2.
440 A.2d 1168 (Law Div.1982); obias v.
Autorc, 182 N.J.Supcr. s2s, 440 A2d 1171
(Law Div.1982). In addition, the split R
4:21 panel determination as to malpractice
is a factor supporting allowance of the re-
quested increase in attorney’s fee. R 1:21
7(f); DR 2—06(A)(1). The secrecy provi-
sions of R 4:21-7 are not intended to pre-
clude reference thereto by an assignment
judge determining a reasonable fee pursu-
ant to R. 1:21—7(f).

[2] Two other aspects of the present
case require consideration. This was a dif-
ficult medical malpractice case that was
fully prepared for trial by an attorney wit"
is also a physician. Although it was sug-
gested that this dual qualification might
have permitted plaintiff's attorney to devel-
op the case in less Lime than a lawyer
without medical training, the skill and abili-
ty of such a lawyer-doctor arc factors suit-
porting the reasonableness of the increased

3I\g%rendino v. FM.C., supra at 509, 438 A2
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STATE v. GARCIA

N.J. 715

Cite as, 452 ,v2d713 (NJ.Supcr.L. 1982)

fee. DR 2—10G<A)(1) and (7), Additionally,
the parents of the infant plaintiff object to
the increased fee application despite their
complete satisfaction with the settlement.

[3]
understandable, Although the written re-
tainer agreement contains the standard pro-
vision reserving the attorney’s right to ap-
ply for an additional fee pursuant to R
1217(0, they relied upon the R 1:21-7(c)
ichedule incorporated in the retainer. They
also suggested that the fee should be
"structured" since the settlement was—but
this overlooks the fact that the fee has
already been discounted to present value by
calculation on the net recovery based upon
the present cost of the deferred annuity and
“balloon” payments. In virtually all cases,
it is impossible for lay persons to make an
informed judgment as to the reasonableness
of an attorney’s contingent fee. To safe-
guard against the possibility of such a fee
improperly affecting the outcome of settle-
ment negotiations, the New Jersey Su-
preme Court has limited R. 1:21—7(f) appli-
cations to the assignment judge. Under all
the circumstances of this case, | am satis-
fied that the requested increase is reasona-
ble and a total fee of $116,937.53
proved.

is ap-

An appropriate order should he submitted
pursuant to R. 4:42-1.

186 N.J.Super. 386
STATE of New Jersey, Plaintiff,
V.
John GARCIA, Defendant.

Superior Court of New Jersey,
Law Division, Hudson County.

Decided Oct. 4, 1982.

After defendant pled guilty to third-de-
Pee burglary but before sentencing, the

A The disposition of two complaints downrrad-

isi-t c*aree "nonindictable" offenses is no:

indicated in the presentence report. Those

The objections of the parents are

Superior Court, Law Division, Hudson
County, Stern, J.S.C., held that under stat-
ute presuming that first offentler convicted
of offense other than crime of first or
second degree should not be imprisoned and
explicitly excluding from benefit of the pre-
sumption any person who has previously
been convicted of offense,

selled conviction for nonindictable offense

prior uncoun-

did not constitute prior offense so as to
make presumption inapplicable.

Order accordingly.

Criminal Law c=1202(l)

Under statute creating presumption
that first offender convicted of offense oth-
er than crime of first or second degree
should not be imprisoned and explicitly ex-
cluding from benefit of presumption any
person who has previously been convicted of
offense, prior uncounselled conviction for
nonindictable offense did not constitute pri-
or offense so as to make presumption inap-
plicable. N.J.S.A. 2C:44-1, subd. e.

Genise Teich, Asst. Prosecutor, for plain-
tiff (Harold J. Ruvoldt.~Ir., Hudson County
Prosecutor, attorney).

Thomas Kilcoyne, Asst.
Defender, for defendant (Joseph
guez, Public Defender, attorney).

Deputy Public
if. Rodri-

STERN, J. S. C.

Defendant has pled guilty to third degree
burglary, N.J.S.A. 2C:18-2, and is awaiting
sentencing. He has been convicted of one
or more nonindictable offensesl but has
The ques-
tion for consideration is whether the "pre-
sumption” againsi applies
when defendant's prior convictions are only
for nonindictable offenses which may have

never been convicted of a crime.

imprisonment

followed disposition without the assistance
of counsel.

N.J.S.A. 2C:44-1(c) provides:

matters will be the subject of a further report
from the probation department before sentenc-

ing



MERENDINO v. FMC CORP.

N.J. 365

Cite as. NJ.Supcr.L., 438 A.2d 303

[12]
was between October 14, 1980 and Decem-
ber 15, 1980, Burroughs was a member of
the statutorily protected class and entitled
to a request for an extension if one was to
be made. Any other conclusion would give
Board the discretion to eliminate all bidders
but then give this bidder a>.
extension which would work to the bidder’s

its favorite,

benefit in a number of ways.

in this case the benefit becomes obvious.
Honeywell had a problem wit'l the 90-day
On December 15, 1980 it
did not have the equipment. However, it
readily admits that it is now in possession
of the necessary equipment and that it be-
came available during the unilaterally ex-
tended period of time.

delivery schedule.

Nothing in the specifications remotely
suggests that bidden should state how long
their bids were effective and that Board
may possibly utilize such criteria in award-
ing the bid. Certainly, a bidder may volun-
tarily set a time limitation on ' ;s bid; how-
ever, this voluntary limitation, which is in
excess of the statutory GO-day period, can-
not be utilized to the benefit of that bidder
unless the contracting unit has given the
same opportunity to all bidders at the time
of the original advertisement for bids.
Honeywell would be placed in
the position of a legislator creating laws for
its own benefit. A different interpretation
would do violence to the legislative pur-
poses and judicial policy of this State.

Otherwise,

As Justice Francis stated and has often
been quoted as stating in Hillside Twp. v
Sternin, 25 N.J. 317, 136 A.2d 265 (1957):

In this field it is better to leave the door

tightly closed than to permit it to be ajar,

thus necessitating forevermore in such
cases speculation as to whether or not it

was purposely left that way. [at 326, 136

A.2d 265]

To open the door, as requested by Honey-
well, by loosely construing and violently
stretching the intentions of tho Legislature
as expressed by unambiguous words and
phrases, would clearly give too much discre-
tion to Board. It would also create the
possibility of favoritism, improvidence, ex-
travagance and corruption.

During this period of time, which

Both bidders for this reason, and for all
of the
declared

reasons heretofore expressed, are

ineligible and both motions for
partial summary judgment are granted.
Board is hereby permitted to
for bids.

readvertise

£ KEYNUMBIRSISTEM >
y vaw’[‘vw-W

181 N.J.Super. 503

Rose Ann MERENDINO, Administratrix
Ad Prosequendum of the Estate cf Jo-
seph Merendino, Ad-
ministratrix of the Estate of Joseph
Merendino, Jr., Plaintiff,

Jr., and General

V.

FMC CORPORATION, Wayne Manufac-
turing Company, Inc. and North Jersey
Equipment Company, Inc.,

Defendants.

Superior Court of New Jersey,
Law Division, Bergen County.

Decided Nov. 6, 1981.

Application was filed for approval of
ai.torney fees in wrongful death action in
excess of contingent fee provided for in
retainer agreement or allowable pursuant
The Superior Court, Law Division,
Bergen County, Simpson, A. J. S. C., held
that: (1) multiplier to be U3ed in determin-
ing fee was the lower multiplier as between
those set forth
those provided in the rule itself; (2) proper
base figure to which percentage multiplier
should be applied was the “cost” of settle-
ment which was part in cash and part by
purchase of annuities; and (3) in light of
excellent settlement achieved, ten percent
attorney fee as to amounts recovered over
$250,000 as provided in rule was inadequate,
and award would be increased to allow 20%
on all $100,000.

to rule.

in retainer agreement and

amounts recovered over

So ordered.
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1. Attorney and Client c=»147

Since infant’s share in wrongful death
recovery was directly involved in applica-
tion for approval of attorney fees in excess
of contingent fee provided for in retainer
agreement or allowable pursuant to -ule,
concurrences by guardian ad litem and iy
the widow were not controlling. R. 1:21-
7(c, f).

2. Attorney and Client c=>147

Twenty-five percent fee limitation on
first 750,000 of recovery in the case of an
infant, pursuant to rule governing contin-
gent fees, was not applicable in case where
the class of beneficiaries in wrongful death
action included both adult- and infants. R.
1:21-7(c)(7),

3. Attorney and Client <147

In determining maximum fee allowable
under contingent fee rule, the lower multi-
pliers, as between those set forth in retainer
agreement and those provided by rule itself,
were applicaKe. R. 1:21-7(c, e).

4, Attorney and Client c=»147

Proper base or "recovery" figure to
which percentage multipliers should be ap-
plied in detei nining attorney fee under
contingent fee rule was the cost of settle-
ment, which was paid part in cash and part
by purchase of annuities, representing the
actual present value of the settlement, rath-
er than a "value" of the settlement based
on assumption of 8.5% rate or interest re-
turn. R. 1:21-7(c).

5. Attorney and Client <"»147

In light of excellent settlement obtain-
ed, ten percent attorney fee as to amounts
recovered over $250,000 as provided in rule
concerning contingent fees was inadequate,
rnd award would be increased to allow 20%
on all amounts recovered over $100,000. R.
1.21-7(c)(6).

Alar. Y. Mcdvin, Newark, for plaintiff
(Horowitz, Bross, Sinins, Imperial & Med-
vin, Newark, attorneys).

Paul L. Potenza, New Milford, guardian
ad litem for Justine Merendino, filed a re-

port as guardian ad litem respecting pro-
posed settlement.

No appearance was required on behalf of
any of the remaining parties.

SIMPSON, A. J. S. C.

This is an application under R 1:21-7(f)
for approval of an attorney’s fee in excess
of the contingent fee provided for in the
retainer agreement or allowable pursuant
to R 1:21-7fe). Tin. retainer and rule
schedule are identical, exct-t the retainer
only provides for 337a% of the first $3,000
recovered while the rule permits up to 50%
on the first $1,000 and 40% on the next
$2,000. Plaintiff'3 counsel seeks a fee of
$103,001.25 and asserts that $81,293.55 is
allowable under R. 1:21-7. 1 find that $73,-
495.80 is allowable under the cited rule, but
determine pursuant to R 1:21-7(f) that
$87,824.93 is a reasonable fee in light of all
the circumstances.

Plaintiff is the administratrix ad prose-
guendum and general administratrix of the
estate of Joseph Merendino, »Jr., her hus-
band, who died March 21, 1979 while oper-
ating a street sweeper as an employee of
the City of Garfield. The widow, Rose Ann
Merendino, was born September 3, 1947 and
the only child, Justine, was born February
27, 1969. Workers' compensation death
benefits under N.J.S.A. 34:15-13, and based
upon decedent's weekly wages of $167.69,
are $92.20 for 419 weeks until Justine is 18
and then $84.10 fo" an additional 31 weeks.
The 450 weeks total compensation would be
$41,238,90, and since this is less than the
settlement of the third-party wrongful
death claim (the first $50,000 of which is
subject to counsel fees of at least 337a%
under the retainer or R 1:21-7(c)), rne-
third thereof or $13,746.30 is the employer’s
obligation under N.J.S.A. 34:15—10 for its
pro rata share of the attorney’s fee. Owens
v. C. & R. waste Material, 76 N.J. 584, 388
A.2d 977 (1978). Worker's compensation
paid to date totals $12,736.00, so that Rose
Ann Merendino is now entitled to $1,010.30
plus $200 litigation costs. N.J.S.A. 34:15—
40(e). Depending upon future contingen-
cies, the widow may be entitled after the

450 weeks to further u
the employer (or carri-
tional pro rata share

not exceeding 33'A%

payments otherwise =
SA. 34:15-10() a
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450 weeks to furlner weekly payments from
the employer (or carrier) representing addi-
tional pro rata share of the attorney’s fee
not exceeding 33Vi% of additional weekly
payments otherwise due pursuant to N.J.
S.A. 34:15-40(e) and 34:15—13(j). The abso-
lute maximum, of course, would be the $87,-
824.93 herein allowed as a counsel fee in the
third-party action (including the $13,746.30
calculated as above for the first 450 weeks).

The 'rial judge handling the products lia-
bility-wrongful death action approved a
proposed "structured" settlement, and allo-
cation between the widow and child pursu-
ant to N.J.S.A. 2A:31-4, as follows:

1. $210,000 cash "up front" to the wid-
ow, Rose Ann Merendino, from which attor-
ney's fees and litigation expenses arc to be
paid.

2. Annuul payments to the widow, be-
ginning with $11,928.00 and increasing at
6% a year, compounded annually, for 25
years certain. Appendix A schedules these
payments and the cumulative totals. The
final payment is $18,295.76 and the cumula-
tive total i- $654,424.66.

3. Five annual payments to the daugh-
ter, Justine Merendino, beginning
years when she will be just under 18 years
of age, in the amounts of $11,000, $12,000,
$13,000, $14,000 and $22,000. The grand
total is $72,000.

in six

The annual payments to the widow and
child are guaranteed, with appropriate sur-
vivorship provisions, and the trial judge had
the benefit of a guardian ad litem report
essentially concurring in the settlement pro-
visions. For purposes of trial, plaintiff's
expert economist had prepared an "Ap-
praisal of Economic Loss” due to the death
of Mr, discounted to
present value, was asserted to be $343,647.
Tcnore v. Nu Car Carriers, 67 NJMAGG, 474,
341 A.2d 613 (1975). For purposes of SeU.lt;-
ment, trial court approval thereof, and this
application for counsel fees in excess of the
amount allowable under R 1:21-7(c), plain-

Merendino which,

1. One of llie defendants is obligated to make all
RAemdlC payments to Rose Ann and Justine
erendino. Said defendant owns the annuity
contracts. The periodic payments are there-

tiff's attorney retained a "mediator and
negotiator,” one Daniel Beilin, president of
Litigation Support Corporation. Beilin's

opinion was that the "value of the settle-

ment could be conservatively stated as
$472,722," calculated as follows:
Cash $210,000

Value at 8.5% net rate of return

for Justine Merendino payments 36,738

Value, at same rate, for Rose Ann
Merendino payments 225931
Total $472,722

Litigation Support Corporation apparent-
ly was also instrumental in obtaining insur-
ance company funding of the annuities on a
basis that makes the proceeds payable to
Rose Ann and Justine Merendino without
any federal income taxation thereon.1 The
cost to defendant of the annuities, however,
was less than Beilin's valuations, so that the
actual present cost of the package is:

Cash $210,000
Cost of Justine Merendino Annuity 29,622
Cost of Rose Ann Merendino Annuity 159,938

Total $399,600

Although no trial or appeal was required,
and no novel questions of law appear to
have been involved, this case resulted in an
excellent recovery for the widow and minor
child of decedent. The imaginative blend-
ing of cash and annuities, on an after-lax
basis and capitalizing on the power of com-
pound interest, places the case, for attorney
fee purposes, somewhere between the situa-
tions in Murphy v. Mooresville Mills, 132
N.J.Super. 197, 333 A.2d 273 (App.Div.1975),
certif. den. 68 N.J. 156, 343 A.2d 444 (1975),
and Bolle v, Community Memorial Hospital,

<5 N.J.Super. 59.°, 368 A.2d 935 (App.Div.
1976), certif. den. 74 N.J. 275, 377 A.2d 679
(1977). When an attorney considers the fee
permitted by R 1:21-7(c) to be inadequate,
he may seek app”val by the assignment
judge “of a reasonable fee in light of all the
R 1:21-7(f).
R 1:21—7(e) all contingent fees must con-

circumstances." Pursuant to

tort' fully excludable, for federal income lax
urposes, Irom gross income. C
$ 101( );2); Treas, Rtps » 1104 1(c); Rev.
Rulinps 79 220 and 79 313,
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form to DR 2-106(A) that include, in perti-
nent part, as "guides in determining the
reasonableness of a fee".

(1) The time and labor required, the nov-
elty and difficulty of the questions
involved, and the skill requisite to
perlorm the legal services properly.

(4) Tht amount involved and tho results
obtained.

(7) The experience, reputation, and abili-
ty of the lawyer or lawyers perform-
ing the services.

[1,2] The trial judge approved the set-
tlement on the basis of the above-described
annuities and an indicated distribution of
$100,000 of the $210,000 "up front" money
to Rose Ann Merendino. Plaintiffs’ counsel
requests the balance of $110,000 for counsel
fees and all disbursements, including the
guardian ad litem's fee and costs. Dis-
bursements were $-1,459.45 and the trial
judge allowed the guardian ad litem an
$1,800 fee plus disbursements of $-19.30.
These items total $6,308.75; hence the re-
quested counsel fee is $103,691.25. It was
agreed, however, thal any reduction of this
requested counsel fee would inure to the
benefit of Justine Merendino. At a hearing
before me Mrs. Merendino testified that her
attorneys did an outstanding job, she was
very satisfied, and she and her brother (also
a New Jersey attorney) beljgved the attor-
neys deserved the requested fee. The
guardian ad litem did not oppose the fee
application cither. Since the infant's share
is directly involved, these concurrences are
not controlling. Murphy V. Mooresville
Mills, supra at 200, 333 A.2d 273. The 25%
fee limitation on the first $50,000 recovery
in the case of an infant, pursuant to R
1:21-7(c){7), is not applicable in a case such
as this, however, where the class of benefi-
ciaries in a wrongful death action includes
both adults and infants. McMullen v.

R.1:21-7(c) %
(1) - Retainer agreement 33
(2) - Retainer agreement 33\a
(3) - Rule 33\

Maryland Cas. Co., 127 NJ.Supcr. 231, 239,
317 A.2d 75 (App.Div.1974), affd 67 N.J.
416, 341 A.2d 334 (1975).

[3,4] In determining the maximum fee
allowable under R 1:21-7(c) the first ques-
tion is the multipliers to be used— those set
forth in the retainer agreement or those
provided by the rule itself. In view of R
1:21—7(e), the lower multipliers are applica-
ble—but the differences are only as to the
first $3,000 recovered and in this case the
difference is tie minimis.

The second and more important question
is the proper base or "recovery" figure to
which the percentage multipliers should be
applied. Plaintiffs’ counsel suggests “val-
ue" of $-472,722 as set forth above, rather
than "cost" of $399,600 as also analyzed
above. | find that the lower figure is the
correct one, which represents the actual
present value of the settlement. Beilin's
calculation assumes an 8.5% rate or interest
return, whereas the cost of the annuities
reflects the actual present value in the mar-
ketplace. The marketplace cost is the acid
test in a case like this—with fixed, guaran-
teed, periodic payments not requiring actu-
arial assumptions as to life expectancy or
survivorship— rather than calculations of
"value” that involve interest rate estimates
for the future. In addition, presumably
defendants would be willing to alternative-
ly pay the total cash cost of the package, or
$399,600, to plaintiffs now—since they are
presently expending such total to plaintiffs
and the annuity underwriter. From this
figure disbursements of $6,308.75, as set
forth above, are deducted pursuant to R
1:21-7(d), leaving an aggregate sum of re-
covery of $393,291.25 upon which to calcu-
late the contingent fee.

Applying the retainer agreement percent-
age to the first $3,000 and the R. 1:21-7(c)
percentages to the rest of the $393,291,25
results in the following initial calculation of
allowable counsel fees:

On Fee
$Vv 106000 $ 333.33
*¥2,000.00 606.67
+17,000.00 15,666.67
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R. 1:21-1(c) 1
(4) - Rule 25
(5) - Rule 20
(6) - Rule 10
Totals

The difference between plaintiffs’ attor-
ney’s calculation of $81,293.55 as allowable
under R 1:21-7(c) and the court’s calcula-
tion of $73,495.80 is largely due to the dif-
ferent bases upon which the multiplications
are made. In any event, the application is
under R 1:21-—7(f) for an attorney fee of
$103,691.25 plus disbursements of $6,308.75
(including guardian ad litem allowance ami

costs) for a total of $110,000.00.

This presents the third and most impor-
tant question of additional allowance, if
any, to rectify any inadequacy, as permitted
under R 1:21-—7(f), in order to provide a
total light of all the

In my view, it is prefera-

“reasonable fee in
circumstances.”
ble to provide such allowance by adjust-
ment of one or more of the R 1:21-7(c)
percentages rather than an undetailed flat
figure. This will facilitate future calcula-
tion of possible additional payments to Rose
Ann Merendino by decedent's employer (or
carrier) representing additional pro rata
share of attorney's fee, .as noted above in
connection with worker's compensation ben-
efits.

In this case, for the reasons already stat-
ed and those to be hereafter chronicled, |
have concluded that the 10% attorney’s foe
allowance as to $143,291.25 under R 1:21-
7(c)(6) is should be
creased to 20%. This amounts to an addi-
tional allowance of $14,329.13 which, when
added to the $73,495.80 calculated as above,
results in a total attorneys’ fee of $87,-
824.93. Disbursements of $6,308.75 arc also
allowable for a total of $94,133.68. The
remaining balance of the $210,000 cash pay-

inadequate and in-

ments is distributable to the infant, Justine

2. To be placed in the Bergen County Surro-
gate's Intermingled Account, pursuant to R
4:57 2(h), unless otherwise ordered hy the

N.J. 369
On Fee
$ 50,000:00 $12,500.00
150,000.00 30,000.00
143.291.25 14,329.13
$393,291.25 $73,495.80

Merendino, so that the “up front" moneys
will be distributed as follows:

Rose Ann Merendino $100,000.00

Justine Merendino? 15,806.32

Counsel fees and disbursements

(including guardian atl lilem

allowance and costs) 94,133.68
Total $210,000.00

[5] In it case such as this, with the ex-
cellent "structured" settlement already de-
scribed, the 10% attorney’s fees as to

amounts recovered over $250,000 provided
by R 1:21-7(c)(6) is inadequate.
gent fees are an imaginative solution to the

Contin-

problem of the cost of legal services being
an obstacle to vindication of a claim even
when the plaintiffs stakes are very large.
It is sometimes argued that contingent fees
are often exorbitant, but the concept per-
mits quality representation plaintiffs could
otherwise not afford. By pooling a number
of such claims, the lawyer specializing
such matters can reduce the risk of loss or
inadequate return on legal serv-
ices. Additionally, the contingent fee com-
pensates the lawyer for the
services until the case is won or settled—
usually a matter of years. R. 1:21—7(b)
always requires that tho client have the

in

invested

loan of his

opportunity to decline a contingent fee ar-
rangement and retain an attorney on the
basis of reasonable value for services ren-
dered.
sensual, with court rule protection against
overreaching. The remaining problem is to
structure permissible fees, both generally
and in specific cases, to try to attain the
maximum aggregate marginal
the client and the attorney.

The contingent fee is therefore con-

benefit for
From an eco-
court. This account currently earns interest at

15% compounded daily, for an effective annual
vield ol 16.22% to October I, 1982.
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nomics point of view, the relationship of

marginal costs and benefits involved in con-
Expected

Recovery

in Dollars

Units of Legal Effort

The vertical axis reflects increasing ex-
pected recovery due to increasing units of
legal effort as shown on the horizontal axis.
The marginal benefit curves show the ex-
pected value in dollars of marginal increas-
es in the number of units of legal effort. It
is assumed all units of legal effort, borne by
the attorney under a contingent fee con-
tract, cost the same—and are diagrammed
as MC on the model. The intersecting
points of the attorrey, client, and aggregate
marginal benefit curves with the attorney
marginal cost line are significant and la-
belled A, B, and C for reference. Marginal
benefit curves are incremental and reflect
probabilities of recovery and risks of loss,
and it is assumed that attorney and client
marginal evaluations of expected value to
them of additional units of legal effort are
in a ballpark range of reasonable accuracy.
The vertical dash lines from points A, B,
and C, to the horizontal scale enable meas-
urement of the units of legal effort expend-
ed at such critical points an 'nit the
following logical deduction

tingent fee contracts may be modeled aa
follows:

A. From a self-interest point of view, an
attorney is motivated to expend only
4 + units of effort—because the ex-
pected value to him of effort past
that point is less than the cost to him
of that effort.

B. From his self-interest point of view,
a client would like an attorney to
continue expending units of legal ef-
fort all the way to 17 or point D—
continuing beyond point B, since the
marginal costs of additional units of
legal effort are borne solely by the
attorney.

C. To maximize the expected value with
equal weight to the interest of both
the attorney and the client, under a
contingent fee contract where the at-
torney bears the marginal costs— the
units of legal effort should be 12+
or the point at which the aggregate
marginal benefit curve intersects the
MC line.(

From an ethical point of view, it seems
clear that an attorney should continue legal
efforts at least to point C on the model and
our contingent fee rules should entourage

such effort.5 Tht
ties in detcrminini
but it seems cleai
under R 1:21—7(c
amounts recovere
000 does not enc<
forts from point
particularly appc
federal income ti
situation (at a 5
reduce the net fc
5%. Even taking
scale that justify
as amounts reco

amounts recover'
best interests of

a case such as tl

So ordered.

3. See generally. ¥
notnic Analysis m
sonal Injury Lili
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proof. (See section 100055.1.) There is

76 Cal.App.3d 503

nothing in the statute to support appellant's”y_Hill SAYBLE and Sayble and Raphael, a

contention that the preceding year's corpo-
rate configuration should he the factor uti-
lized in determining revenue vehicle mile-
age in the preceding year.3

Appellant argues that any reading of the
statutes, other than its own, avoids the leg-
islative intent hy enabling the District to
buy out only so much of an existing system
as to pul the remainder of that existing
system ou'sitic of the statutory definition.
However, the Legislature has clearly shown
by section 100055.1 that it has such an
intent by providing that the District could
not establish service until it had completed
purchase of the existing system Or any part
thereof. Clearly, an otherwise
system" could fall outside of the definition

purchase. Since

“existing

as a result of a partial
appellant as it existed in 1973 was not an
existing system within the statutory defiri-
tion, there was no restriction imposed upon
respondent which precluded establishment
of the San Jose— Fremont run. Nothing in
the Act prevents competition between the
District and a system which is not an exist-
ing system as defined in the Act.

In light of this conclusion,

other contentions need not be addressed.4
The judgment of the trial court is affirmed.

appellant’s

SCOTT, Acting P. J.,, and BROWN
(Judge of the Superior Court, assigned by
the Chairperson of the Judicial Council), J.,
concur.

b Il NtMStRS*StEM>

3. Hail there never been a connection between
the Santa Clara Division and the rest of appel-
lant's system, purchase of the Santa Clara Divi-
sion would clearly have satisfied the statute.
Competition with appellant’s Oakland Division
would have been permitted by the statute be-
cause appellant would not have had the re-
quired minimum of 40 percent of its revenue
miles in Santa Clara County.

Professional Corporation, Plaintiffs

and Appellants,
Vv,
Frances FEINMAN, Defendant
and Respondent.
Civ. 50732.

Court of Appeal, Second District,
Division 2.

Jan. 4. 1978.

Hearing Denied March 2. 1978.

Attorneys,
wrongful death claim which resulted in set-
tlement for client of $200,000 cash payment
plus life annuity of $2,500 per month, com-
relief action to have

who represented client in

menced declaratory
phrase "28Y/r of any money recovered” in
contingent fee contract prepared by them
construed. The Superior Court, Los Ange-
les County. Delbert Wong, J,, entered judg-
ment in favor of client’s interpretation of
contract, and attorneys The
Court of Appeal, Beach. J., held that wheth-
er meaning of phrase "2SVW. of any money
was clear and precise or was

appealed.

recovered"
ambiguous and uncertain, client's inu.prc-
tation that attorneys were entitled to 28'i%
of life annuity portion of settlement only as
she received funds in each monthly install-
ment was correct, rather than attorneys'
oppressive, inflexible that
they were entitled to 28/)'r of present cash
value of annuity.

interpretation

Judgment affirmed.

1. Contracts <5=176(1)

Construction of written contract is es-

sentially judicial function to he exercised

4. One of appellant's other contentions should
be commented upon. The trial court specifical-
ly found no fraud committed by respondent,
and appellant contends this was error. The
evidence appellant produced did not establish
fraud as a matter of law. Therefore we must
accept the finding of the trial court, as the trier
of fact, that appellant did not sustain its burden
of proof on this issue
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according lo generally accepted canons of
interpretation.

2. Appeal and Error ¢c=842(8)

A reviewing court is free to adopt its
own construction of a contractual clause on
attorney fees, resolving any uncertainties in
favor of a fair and reasonable interpreta-
tion.

3. Appeal and Error «= 1169(1)

Appellate court must determine that
trial court’s interpretation of written con-
tract is erroneous before it may properly
reverse a judgment.

4. Attorney and Client 0=118(3)

If meaning of phrase "28X70 of any
money recovered" in contingent fee employ-
ment contract of attorneys representing
client in wrongful death claim was clear
and precise, rather than ambiguous and un-
certain, language of contract would be fol-
lowed. West's Ann.Civ.Code, § 1038.

5. Contracts 0=>1SJ

Where one construction would make
contract unusual and extraordinary and an-
other construction, equally consistent with
language employed, would make it reasona-
ble, fair, and just, latter construction must
prevail.

6. Contracts c=>147(1)

Court of Appeal looks to contract itself
and interprets it so as to give effect to
intent of parties. West's Ann.Civ.Code,
§§ 1039, 1043.

7. Attorney and Client 118(1)

In view of uncertainty as to what
would huvc been reasonable intentions of
attorneys and client when contingent fee
contract was made had they anticipated
that part of client’s settlement for her hus-
band’'s wrongful death claim would be life
annuity, words of contract were to lie un-
derstood in their ordinary and popular
sense, rather than in their strict legal mean-
ing, unless there was evidence parties in-
tended lo use words in technical sense or to
give words special meaning. West's Ann.
Civ,Code, 5 1M I

76 C31.App.3d 509

8. Contracts 0=113(3)

Court of Appeal has neither power to
make for parlies a contractual arrangement
which they themselves did not make nor to
insert in agreement language that appeal-
ing party wishes were there. West's Ann.
Code Civ.Froc. § 1858.

9. Attorney and Client 148(3)

If meaning of phrase "28'ATI of any
money recovered” in contingent fee employ-
ment contract prepared by attorneys repre-
senting client was clear and certain, client's
interpretation that attorneys were entitled
to 28¥rl of life annuity portion of settle-
ment only as she received funds in each
monthly installment was correct, rather
than attorneys' interpretation that they
were entitled to 28'//< of present cash value
of annuity, in that claimant did not recover
any money from annuity until actually re-
ceiving each monthly payment.

10. Attorney and Client ¢c=M *(3)

Even if meaning of phras . "281/; of
any money recovered" in cor. ingent, fee
employment contract prepared by attorneys
representing client was ambiguous, client’s
interpretation that attorneys were entitled
lo 28'A?f of life annuity portion of settle-
ment only as she received funds in each
monthly installment was correct, rather
than attorneys' interpretation that they
were entitled to SS'/a'l of present cash value
of annuity, in that any uncertainties were
to lie resolved against oppressive, inflexible
interpretation of attorneys as contract pre-
parers.

11. Attorney and Client c= 148(3)
Attorneys' interpretation that phrase
“28V/'f of any money recovered” in contin-
gent fee contract prepared by them entitled
them to 2EVtfC of present cash value of life
annuity portion of client’'s settlement for
her husband’'s wrongful death claim was
unreasonable and absurd, where there was
every indication client would continue to
pay attorneys 2813F of annuity as she [€-
ceived funds in each monthly installment
and under attorneys’' interpretation they
were entitled immediately to 80fr of money
recovered thus far. West's Ann.Civ.Code.
1638. 16-13.

76 Cal.App.3d 512
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Memel, Jacobs, Pierno & Gersh, by Stan-
ley K. Jacobs, Los Angeles, for plaintiffs
and appellants.

Tannenbaum, Neiman & Billet by Paul L.
Stanton, Los Angeles, for defendant and
respondent.

| BEACH, Associate Justice.

Hill Sayble and Sayble and Raphael, a
professional corporation, appeal
judgment in favor of Frances Fcinman con-
struing the terms of payment in a contin-
gent fee retainer agreement between appel-
lant attorneys and respondent client.

from a

FACTS:

Respondent Frances Fcinman retained
appellant attorneys to represent her claims
arising out of the wrongful death of her
husband. The parties entered into an attor-

ney retainer agreement dr-ftcil by appel-
lants. The contract provides in relevant
part: ‘‘Attornoy(s) shall be paid 287irr of

any money recovered in this matter . .."
(Emphasis added.)

Appellants and respondent agree that at
the Lime of the making of the contract,
neither party contemplated a settlement
other than a lump sum of cash. Appellants
achieved an out-of-court settlement for re-
spondent with a cash payment of $200,000,
plus an annuity of $2,500 per month for her
lifetime. Respond mt's life expectancy at
the time of settlement was 46.7 years.

Prior to the acceptance of the settlement
in the wrongful death action, a dispute
arose between the parties as lo the amount
and method of payment of attorneys’ fees.
Appellants contend that they were entitled
immediately to their entire fee as a lump
sum of 28/!) percent of the $200,000 paid to
respondent in cash plus 28Vi percent of the
present cash value of the annuity portion of
the settlement. Respondent agreed that
appellants were entitled to 28/3 percent of
the $200,000; but she maintained they were
entitled to 28Y7i percent of the annuity only
as she received* the funds in each monthly
installment.

‘23 ClIRplr—

| Pursuant to respondent's authorization
and direction, the settlement of the original
action was consummated without the reso-
lution of the dispute. The parties were
subsequently unable to resolve their dis-
pute, and appellants commenced a declara-
tory relief action seeking the court's inter-
pretation of the retainer contract and a
declaration of the rights and duties of the
parties under that agreement. The trial
was bifurcated to permit the court to con-
strue the retainer agreement us a matter of
law without the presentation of evidence.
The matter was submitted on tho facts ad-
mitted by the pleadings and the stipulation
of facts.

The court entered judgment in favor of
respondent's interpretation of the contract
and concluded as a matter of law that ap-
pellants were entitled to be paid 28'/j per-
cent of the settlement funds
dale by respondent, plus 28'/j percent of
each monthly payment of the life annuity
portion of the settlement, as and when re-
ceived by her and not before. This appeal

received Vo

followed.

CONTEST!"OSS US APPEAL :

1. The trial court's findings and decision
are not binding on the question of
presented.

law

2. The trial court misconstrued how the
contingent fee retainer contract is to be
applied to the annuity portion of the
wrongful death settlement. Appellants
contend that they have earned all their fees
and are now entitled to receive 28/a percent
of the present cash value of the annuity
portion of the settlement in addition to ihc
28'/t percent of all funds received to date.

DISCUSSION:

1 The finding of the lower court are

not binding on the question of law
presented.

(1-3] The construction of a written con-
tract is essentially a judicial function to be
exercised according to generally accepted
canons of interpretation. A reviewing
court is free to adopt its own construction

of a contractual clause on attorneys’ fees,

| si:
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resolving any uncertainties in fator of a
fair and reasonable interpretation. (Eceo-
Phoenix Electric corp. v. Howard J. White,
Inc., 1 Cal.Sd 266, 272, 81 Cal.Rptr. 849, 401
P.2<l 33.) But an appellate court must de-
termine that the trial court’'s interpretation
of a written contract is erroneous before it
may properly -everse a judgment. (Par-
sons v. Bristol Development Co., 62 cal.2d
861, 866, 41 Cal.Rptr. 767, 402 P.2d 839.)

t
2. The court below properly interpret-

ed the phnsv "any money recovered“ as
it applies to respondent's life annuity.

Here we are called upon to construe a
provision of an attorn* s contingent fee
employment contract. The parties stipulal-
vd that when the contract was made, nei-
ther one considered a settlement other than
by a lump sum of cash. Neither party
contends that the contract is ambiguous or
that it has been mollified.

Nevertheless, appellants contend that un-
foreseen contingencies, such as the life an-
nuity portion of respondent's settlement,
are to be handled in light of the purpose of
the contract and the mutual intentions of
the parties al the time the contract was
made. Appellants argue that their expecta-
tions resulting from such a "mutual inten-
tion" entitled them to receive immediately
28'/i percent of the discounted present cash
value of respondent’s life annuity once the
settlement became final. They argue that
the trial court’s interpretation of the retain-
er agreement was clearly erroneous and
contrary to basic contract law in holding
that they are entitled only to 28'A percent
of the monthly payments as and when paid
to respondent and not before. For the rea-
sons that follow, we disagree with appel-
lants and affirm the trial court’s judgment.

[4,b] The general rules per lining lo
the interpretation of contracts have been
succinctly summarized elsewhere (see Mass
Dev. Co, v. Geary, 41 Cal.App.3d 1.9, 115

. The Random House Dictionary of the English
Language defines money as; "1. gold, silver, or
other metal in pieceS of convenient form
stamped hy public authority and issued as a
medium of'exchange and measure of value. 2.
See paper money." Black's Law Dictionary

70 Cal.App.3il 512

Cal.Rptr. 726) and mod not be repeated
here. Whether the meaning of the phrase
"28'/If of any money recovered” is clear
and precise nr is ambiguous and uncertain
docs not alter the result in the case al
bench. If the meaning is clear, the lan-
guage of the contract will be followed.
(Civ.Code, § 1638.1 Moreover, where one
construction would make a contract unusual
and extraordinary and another construc-
ion, cnually consistent with the language
employed, would make it reasonable*, fair,
and just, the latter construction must pre-
vail. (Rost v. Bryson, 118 (‘al.App.2d 189,
258 P.2d 72))

[6,7] We look to the contract itselt and
interpret it so as to give effect to the intent
of the parties. (Civ.Code, §$% 1639, 1643;
Advance Medical Diagnostic Laboratories v.
County of Los Angeles, 58 Cal.App.3d 263,
26'J, 129 Cal.Rptr. 723.) But the parties
herein stipulated that when the contract
was made, they contemplated only a lump
sum settlement. | Consequently, it is uncer-
tain what would have been the reasonable
intentions of the parties had they anticipa-
ted that part of the settlement would be a
life annuity. In such circumstances, the
words of the contract are to be understood
in their ordinary and popular sense, rather
than in their strict legal meaning unless
there is evidence the parties intended to use
them in a technical sense or to give them a
special meaning. (Civ.Code, § 16*14; Ber-
man v. Dean Witter & Co. Inc. 44 cal.
App.3d 999, 119 Cal.Rptr. 130.)

"Money," in the ordinary ami popular
sense, means something generally accepted
as a circulating medium of exchange issued
under governmental authority.1 Appel-
lants’ stipulation that their only expectation
was that the settlement would be a "lump
sum of cash” indicates they used the word
money in tho retainer contract in its ordi-
nary sense. This is consistent with respon-

(*lth ed.) defines money .is: "In usual and ordi-
nary acceptation it means gold, silver, or Faper
money used as circulating medium ol ex-
change, and does not embrace notes, bonds,
evidences of debt, or other personal or real
estate.” (Emphasis added.)

70 Cal.App.3d 513
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dent's position that the right to be paid
from an annuity, or even the present value
of that right "money

is not recovered."

In California, " ‘“Money’ means a medium
of exchange authorized or adopted by a
domestic or foreign government as a part of
(Com.Code, § 1201, adopting

The Uniform Commercial

its currency."
U.C.C. § 1201)
Code Comment 24
"The test adopted is that of sanction of
government which recognizes
the circulating medium as a part of the
currency of that government."
Likewise, “Money, checks, deposit accounts,
and the like are ‘cash proceeds." A’! other
'noncash proceeds.” (Com.
This sharp distinction be-

to section 1201 states:

official

proceeds are
Code, § 9306.)
tween money and other forms of personal
property is also apparent in Code of Civil
Procedure section 17.2

In the instant case, respondent does not.
in fact, recover any money from her annui-
ty until she actually receives each monthly
payment. The life annuity is a promise of
future payments which may «r may not
Respondent properly contends that
had appellants provided
tract that their fee would be 28/a percent of
"the recovery," or “the full recovery,"” or
“the value of the entire recovery," or “the
amount realized,” then their
might be persuasive. However, appellants
did not use such language ir drafting their
retainer agreement, and they cannot now
alter that phrase to include what they claim
they meant to say specifically to apply to a
situation they were more qualified to antici-
pate than the client they, in their fiduciary-
capacity, undertook to serve and protect.

[8]
make for the parties a contractual arrange-
ment which they themselves did not make
nor to insert in the agreement language
that appellants now wish were there.
(Code Civ.Proc., § 1858; Pauley v. Faucett,
124 Cal.App.2d 40(1, 269 P.2d 89.)

occur.
in their own con-

argument

[93 If anything prevented the immedi-
ate payment of all attorneys' fees as soon as

2. Code of Civil Procedure section 17 states in
pertinent part: "The words "personal property’

This court has neither the power to

the settlement became final, it was appel-
lants' failure specifically to express that
intention in the contract. Respondent has
and continues to fulfill her obligation to pay
attorneys’ fees according to the unambigu-
ous terms of the contract. Therefore, un-
der the hypothesis that the meaning of the
phrase "28'//r of any money recovered" is
clear and certain, ne interpretation of re-
spondent and the court below is correct.

[10] Since appellants prepared this con-
tract and in light of the oppressive nature
of their interpretation of th >clause at issue
even if it can be argued the contract is
ambiguous, we resolve any uncertainties in
favor of a fair and reasonable interpreta-
tion and against the inflexible construction
urged by appellants. (Ecco-Phounix Elec-
trie corp. v. Howard J. White Inc., supra, 1
Cal.3d 266. 272, 81 Cal.Rptr. 849, 461 P.2d

33)

[11) We also note that appellants have
already received fees in excess of $56,000
(2816 percent of the $200,000
plus 28/i percent of each monthly annuity
payment received to date by respondent
pursuant lo that portion of the settlement.
There is every indication respondent will
continue to fulfill her contractual obligation
hereafter. To agree with appellate would
be lo hold that they are entitled irr,
ly to some 80 [HTcent of the money recov-
ered thus far. Such an interpretation of a
contingent fee contract w”uld be unreason-
able and absurd. (Civ.Code, 8§ 1638, 1643,

lump sum)

uiiate-

We need not address the essentially im-
possible task of rewriting this contract to
reflect what the parties might have said
had they anticipated the problem of how a
contingent fee contract is to be applied to a
tort recovery part of which is to be paid in
installments as an annuity. (Co<VjCiv.
Proc., 1858; Mi/stcm v. Security Pac. Sat.
Bunk, 27 cal.Ajip.3d 482, 487, 103 Cal.Rptr.
16.)
terpretation of tho disputed phrase, "money-
recovered,” was proper.

We conclude that the trial court's in-

The judgment is affirmed.

ROTH, P. J.,, and FLEMING, J., concur.

include money, goods, chattels, things in ac-
tion, and evidences of debt—

jsu
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DAVID T. MAYSCHAK. M.D.

P.O BOX 1200
PAIMFH. ALASKA 99640

Infe>hon« (9071 740 8100

April 23, 1986

The Honorable M. Mike Miller

Chairman of House Judiciary Committee
FO) Bor. 5

State Capitol

Juneau, AK 99811

Dear Representative Miller:

Thank you very much Cor your response to my letter regarding the
tort reform issue. You raise some very cogent concerns and
questions. It is certainly a most complex issue and the vested
interests that are involved do not make it any easier to under—
stand. Not very many people to whom 1 have spoken nor any of my
colleagues are under the illusion that a ccrt reform will bring
about any immediate changes in liability rates or insurance
company policies. I think that a wait-and-see policy on the part
of insurance companies is not only expected but probably lies.
Legislation regarding the liability issue is bound to go through a
process of appeals and amendations before any final product is
obtained. Until all of the turmoil settles down, it would be hard
to expect insurance companies to nake any changes in policy since
the changes that have been made are design to protect them from
the present escalation.

I am sure that you are familiar with the report of the Tort Policy

Working Group established by the Attorney General. Enclosed is a
copy of a summary that provides many of us with a working guide—
line for our deliberations regarding this problem. Even though

quick or immediate resolution of the problem, that is to say some
reduction of current liability rates and the like, may not be
forthcoming, it is clear that stopping the process of unrestrained,
uncontrolled and unreviewed liability, lay suits and awards is a
sine quanon of any lasting solution to the problem.

1 would hope that the other representatives and senators in the
Legislature are as open minded and thoughtful as you show yourself to
be regarding these issues. Thank you very much for taking time out
of your busy schedule to respond to my letter and address yourself to
the questions 1 raised.

Very truly yours,

David T. Mayschak, M.D

DTM:1jfc
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Report of the Tort Policy Working Group
on the Causes, Extent and Policy -
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INTRODUCTION
AND

EXECUTIVE SUMMARY

In October of last year the Attorney General established the
Tort Policy Working Group, an in* r-agency working group
consisting of representatives of ; n agencies and the White
House. One of the tasks the Working Group was asked to
undertake was to examine the rapidly expanding crisis in
liability insurance availability and affordability.

The following is the report of the Tort Policy Working Group on
the causes, extent and policy implications of this crisis. The
primary contributing agencies included the Department of
Justice, the Department of Commerce and the Small Business
Admini stration.

Chapter 1 of the report (The Crisis in Insurance Availability
and Affordability) describes in detail the significant problems
many businesses, professionals and municipalities are having

obtaining liability insurance. The Chapter documents a dramatic
change in the last two years in the availability,
affordability and adequacy of liability insurance. Where

insurance is available (and in some areas it simply is not),
premium increases of several hundred percent over the last year
or two have become commonplace. Few if any private or public
entities that rely on liability insurance have escaped the
problems generated by this crisis.

Part A of Chapter 2 (The Causes of the Crisis in Insurance
Availability and Affordability) reviews the current financial
condition of the insurance industry, and the economic factors
leading to that condition. The property-casualty industry in
the past two years has suffered significant underwriting losses
($21 billion in 1984; $25 billion in 1985) which have Ilimited
its aoility to offer as much insurance as its customers desire,
and have made it reluctant to insure high risk activities which
may expose it to further substantial underwriting losses. These
underwriting losses appear to be largely a result of coverage
written in the late 1970's and early 1980's which may have been
underpriced due to the industry's desire to obtain premium
income to invest at the then prevailing high interest rates.

Nonetheless, there is little to suggest that the recent massive
increases in premiums is related solely to these losses, or that
the cost of liability insurance will decline significantly as
the industry limits its underwriting losses and restores its
desired level of overall profitability. To the contrary,



indications are that developments in tort law =ire a major cause
for the sharp premium increases. 1/

Part B of Chapter 2 reviews the contribution of tort law to the

insurance availability/affordability crisis. The Working C-roup
found that in the past decade there has been a veritable
explosion of tort liability in the United states. Four specific

problem areas are identified and discussed:

° The movement toward no-fault liability, which
increasingly results in companies and individuals being
found liable even in the absence of any wrongdoing on
their part.

° The undermining of causation through a variety of
questionable practices and doctrines which shift
liability to "deep pocket" defendants even though they
did not cause the wunderlying injury or had only a
limited or tangential involvement.

° The explosive growth in the damages awarded in tort
lawsuits, particularly with regard to non-economic
awards such as pain and suffering or punitive
damages. And,

0 The excessive transaction costs of the tort system, in
which virtually two-thirds of every dollar paid out
through the system is lost to attorneys' fees and
litigation expenses.

The Working Group was particularly struck by the extraordinary
growth over the last decade of the number of tort lawsuits and
the average award per lawsuit. A few examples amply illustrate
this point:

° Between 1974 and 1985 there has been a 758% increase in
the number of product liability lawsuits filed in
federal district court.

° The number of medical malpractice lawsuits per 100
physicians doubled between 1979 and 1983, and tripled
during that period for obstetricians/gynecologists.

»

0 According to a jury verdict reporting service, between

1975 and 1985 the average medical malpractice jury

1/ The Working Group also considered whether state regulation
of the insurance industry may be a cause of the crisis, and
found little compelling evidence that state regulation is a
major cause of these problems.



verdict increased from $220,018 to $1,017,716, and the
average product liability jury verdict increased from
$393,580 to $1,850,452. 2/

0 A survey of punitive damage awards in Cook County,
Illinois indicates that the average personal injury
punitive damage award (measured in constant 1984
dollars) increased from $40,000 in 1970-74 to
$1,152,174 in 1980-84.

The above data demonstrates that the insurance industry was
selling coverage at constant or even reduced cost over a period
of years during which tort liability was undergoing a dramatic
expansion. This suggests that a major factor underlying the
availability/affordability crisis is the industry's attempt to
bring premiums quickly back into line with rapidly growing
liability risks. 3/ The high -- and in some areas unaffordable
-- insurance premiums reflect the fact that tort law is now
placing a massive compensation burden on the private sector.

A second important contribution of tort liability to the
availability/affordability crisis is the tremendous uncertainty
that has been generated by rapidly changing standards of

liability and causation. The "rules of the game" have become so
unpredictable that the insurance industry often cannot assess
liability risks with any degree of confidence. This appears to

have severely exacfrbated the problem.

Chapter 3 of the report (Recent Insurance Industry
Developments) summarizes a number of responses of the insurance

industry, its customers and state regulators to the crisis.
These developments include the use of claims-made policies, the
inclusion within policy limits of all or part of defense costs,

the increasing use of self-insurance and captives, and more
exacting state regulation.

In Chapter 4 of the report (Tort Law Reform) the Working Group
concludes that while some of the above recent developments in
the insurance industry, along with a likely improvement in the
industry's financial condition, should relieve some of the
current availability/affordability problems, it is unlikely that
these changes will provide long-term, systemic relief without

2/ For purposes of comparison, the dollar lost approximately
half of its purchasing power during this period.

3/ While some have suggested that the dramatic premium
increases are an attempt by the industry to recoup its past
underwriting losses, for the reasons discussed in the report
such a theory makes little economic sense.



some fundamental reforms of tort law. Indeed, there are good
reasons to believe that absent such reforms, particularly the
insurance affordability problem will remain a long-term fixture
of the American economy.

The Working Group recommends eight reforms of tort law that
should significantly alleviate the crisis in insurance

availability and affordability. The Working Group does not at
this time recommend how these 'eforms should be implemented
(whether at the federal or st .te level, or through legislative
or judicial modification of the law); nor are these reforms
meant to be an exhaustive list of potential reforms. The

recommended reforms are:
° Return to a fault-based standard for liability.

0 Base causation findings on credible scientific and
medical evidence and opinions.

° Eliminate joint and several liability in cases where
defendants have not acted in concert.

0 Limit non-economic damages (such as pain and suffering,
mental anguish, or punitive damages) to a fair and
reasonable maximum dollar amount.

0 Provide for periodic (instead of lump-sum) payments of
damages for future medical care or lost income.

° Reduce awards in cases where a plaintiff can be
compensated by certain collateral sources to prevent a
windfall double recovery.

0 Lim_t attorneys' contingency fees to reasonable amounts
on a "sliding scale."

° Encourage use of alternative dispute resolution
mechanisms to resolve cases out of court.

Ch-pter 5 of the report (Government Insurance: A Non-Solution)
details the reasons why government insurance or indemnification
would be highly undesirable and would do nothing to remedy the
problems underlying the availability/affordability crisis. Such
a federal insurance or indemnification program would not only be
extremely expensive, but also could exacerbate the problems cf
tort law by making the "deep pocket" of the taxpayer available
in many cases. In addition, such a program could undermine
public health and safety, require more extensive government
regulation of private sector activities, involve the government
in substantial litigation, lead to increased federal involvement
in state insurance regulation, and inhibit the ability of the
private sector to adapt insurance services to changing economic
and social conditions.



The Conclusion to the report lists five conclusions as to the
appropriate response of the federal government to the current
crisis in insurance availability and affordability. In sum, the
Working Group concludes that while there are a number of factors
underlying the insurance availability/affordability crisis, tort
law is a .najor cause which the federal government can address in

various sensible and appropriate ways. As for some of the other
factors underlying the crisis, such as the insurance industry's
recent large underwriting losses, there is little the federal

government can or should do to remedy these problems.

In that both the tort liability and insurance developments in
this report are highly dynamic, and because more detailed data
and other studies undoubtedly will become available, the Working
Group will continue to follow developments in this area, and,

where appropriate, supplement its conclusions and
recommendations,

Richard K. Willard
Chairman
Tort Policy Working Group

Robert L. Willmore
Chairman

Task Force on Liability
Insurance Availability

February, 1986
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Attorneys, who have been at odds with Congress over federal
product liability legislation, remained Tfirmly opposed to any
changes in the current system. Manufacturers, while acknowl —
edging their reservations about the bill, generally favor the iuea
of a uniform lav; in the hopes it would improve the affordability
and availability of liability insurance. Les Cheek of Crum &
Forster offered specific suggestions for changes iIn the legis—
lation, indicating that the standard of liability in the alternative
claims mechanism was unworkable.

HIGH COURT LETS CITIES OFF THE ANTITRUST HOOK

The Supreme Court last week eased the threat of antitrust
lawsuits against local governments that regulate economic
activities. In an 8-to-1 decision, the Court said municipal rent
control laws do not violate federal antitrust statutes. By
extension, the ruling also validates local zoning laws, taxicab
regulation, cable TV franchises and other rules that v.—>re under
legal challenge. The decision clarifies a 1978 case in which the
Court ruled that local governments could be held liable under
antitrust law for economic regulation that exceeded authority
granted to them by the state. The Ilatest decision came in
Fisher vs. City of Berkeley (Docket No. 84-1538).

HAZARDOUS WASTE OPERATORS DEBATE INSURANCE DEADLINE CHANGE

PENNSYLVANIA

Representatives of the hazardous waste management industry last
week presented opposing views on legislation (HR.3917) which
would extend the period allowed for compliance with federal
financial responsibility requirements. Testifying before the
Senate Environmental Pollution Subcommittee, small hazardous
waste management companies said the unavailability of adequate
liability insurance made it impossible to meet the Nov. 1, 1985,
deadline. Extending the deudline, they added, would allow them
to develop alternatives to commercial insurance. Technically,
those not in compliance are operating illegally.

Representatives of larger companies noted, however, that the
insurance problem will not disappear in a year and that g"ranting
an extension will not help resolve the problems of those who are
unable to comply with financial responsibility requirements. They
said an extension of the deadline would be unfair to those com—
panies which did meet the compliance deadline. The bill was
passed by the House of Representatives last December and awe"”s
action by the Senate.

GOVERNOR VETOES BILL TO RETAIN GENDER-BASED RATING

Insurers are considering their options following Pennsylvania
Gov. Dick Thornburgh®s veto of a bill (HB.452) which would
have retained gender-based rating for auto insurance (see ExL
2/18/86). The governor said he could not support legislation
“"which affords less protection against unfair sexual classifica—
tions than is (legally) afforded against unfair classifications
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INSURERS AND

bused upon race, religion or national origin." lie said what
should be identified are underiying rating factors which better
reflect actual variations in driving and safety records of many
males and females. "While such factors might coincide with the
sex of the insured, rotes should be based on those underlying;
factors and not per se on sex."

Since the bill was passed by more than a two-thirds margin in
both houses and a veto can be overturned by such a majority,
insurers may lobby for that to be done. Another possibility is
lobbying for Senate concurrence with the House-passed bill

(SB. 1037), which would, among other things, postpone implemen—
tation of unisex rating for 18 months while the State Government
Commission — a legislative body — develops a plan for imple—
mentation. Some insurers believe the commission might find that
the problems of unisex outweigh the supposed benefits, resulting
in a commission recommendation for a modification of the ui. =&
directive. The governor said he could support legislation tv
delay unisex implementation while a "legislative-executive inqu
ry" seeks alternative methods for determining auto insurance
rates, but his veto message seems to flatly rule out use of sex
as a rating classification.

SUI™ AGAINST ASFf STOS MANUFACTURERS DISMISSED

A Cook County Circuit Court (Chicago) judge has dismissed
lawsuits filed by 34 school districts in Illinois against dozens of
asbestos manufacturers seeking to force the companies to pay the
cost of removing the substance from school buildings. Judge
Richard Curry rejected the suits (Cook County Circuit Court
85-CI1-811, 8i2 and 3905) ruling the school districts, including
the Chicago school system, failed to prove the companies knew of
the dangers of the substance when they sold it to the schools.
The cost of removing the asbestos, he ruled, should be paid by
the school districts or the state under the Illinois Asbestos
Abatement Act. Only about $3 million has been appropriated for
tho act, however, significantly less than the $55 million expected

cost for removal of the asbestos from the schools. The suits
were Tiled last year against 78 firms that mine, manufacture, sell
and install the material. An appeal is expected.

INDUSTRY C 1ITICS CLASH AT ICAN MEETING

Industry critics such as Ralph Nader, Robert Hunter and several
trial lawyers clashed with insurance industry representatives in
Los Angeles Feb. 21 and 22 at a meeting of the Insurance Con—
sumer Action Network (ICAN). Most of the approximately 100
persons attending were plaintiff attorneys, with representatives
from government and insurance companies and some consumers
also present. Insurance n.formation Institute spokespersons
represented the industry on two panels: one dealing with Insur—
ance company profits, and another dealing with auto insurance
questions including territorial rating and compulsory insurance.
ICAN, which bills itself as "a network of consumer iInsurance
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advocates ... dedicated to defining and protecting insurance
consumers' rights,” received its start-up funds from a past
president of the California Trial Lawyers Association.

TOURING COUNTRY TO PROMOTE BOOK

William M. Shernoff, a past president of the California Trial
Lawyers Association and a force behind the Insurance Consumer
Action Network (see item above), is on a 15-day tour promoting
through television appearances his new book, "Payment
Refused.” Published by Richardson & Steirman of New York,
the book review'- in detail "bad faith" claims brought by
Shernoff involving all lines of insurance. The Insuianee Infor-
mation Institute and the American Council of Life Insurance are
arranging for industry representrj;ves to appear with Shernoff,
as was the case last week in New York City where he kicked off
his tour with appearances on two stations.

MICHIGAN'S AUTO LAWS GET MODIFIED

Efforts to modify the auto insurance provisions of Michigan's
Essential Insurance Act (EIA) appear headed for success.

Unlike last year's package, the 1986 version apparently has Gov.
James Blanchard's support. The major thrust of the reform
measure is to relieve the onerous rating provisions of the old
law, allowing rates outside of Detroit to be set competitively
while retaining some restrictions on Detroit rates.

The law also mandates a 20% discount for personal injury pro-
tection rates after Feb. 1, 1987, to reflect the state's seat belt
usage law. Other sections of the proposed law deal with auto
theft, including the establishment of an auto theft authority.

R.I. GOVERNOR NAMES INDUSTRY PANEL ON AVAILABILITY

Rhode Island Gov. Edward D. DePrete has established a 25-mc [-
ber Governor's Insurance Council, made up of insurance indus-
try executives, to address problems of availability and af-
fordability in the "--Trent insurance market. The governor, a
former insurance agent, has targeted three main purposes for
the Council: to ensure that the needs of the insurance consumer
are being met; to establish communications between the insurance
industry and state government; and to retain existing jobs as
well as to create new employment.

VERMONT BANKING AND INSURANCE COMMISSIONER MAMED

Vermont Gov. Madeleine Kunin has named Thomas P. Menson,
former executive vice president and chief operating officer of the
Bank of Vermont, as the new banking and insurance commission-
er. He succeeds David Bard, who resigned to become president
of the New England IBM Credit Union.

Carl C.A. Lee, Editor
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INTEN' xONAL TORTS * "VS ij

A.

Examples:

1.

2.

Assault and Battery
/

a) An act with intent to cause a harmful or
offensive contact which actually places the

victim in imminent apprehension of such a
contact fulfills' the elements of ass«uit and
battery. Malice is not an element. Merrill

v Faltin, 430 P.2d 913 (Alaska 1967).

b) Damages: A person is not entitled to
actual or compensatory damages for assault and
accordingly, not entitled to punitive damages
if he/she suffers no mental or physical
injury. Hamerly v. Denton, 359 P.2d 121
(1961).

False Imprisonment

a) False arrest is one way to commit false
imprisonment. Since the arrest involves
restraint, it inherently involves imprison-
ment. City of Nome v. Ailak, 570 P.2d 162
(1977).

b) Defense: Where a shopkeeper has reason-
able grounds to believe that the person has
concealed upon his person unpurchased
merchandise, such grounds acts as a defense to
false imprisonment actions, iif the person is

detained in a reasonable manner for not more
than a reasonable time to permit investigation
or questioning. Malvo v. J. C. Penney Co.,

512 P.2d 575 (Alaska 1973).

c) Alaska does not permit an individual to
bring an actdioh~ag~alnst~~Ene state for recovery
ol ~Hamage~S For various intentional toFts',
assault, battery, false uno'Fis'onmentj Libel,
sTander, ecc~ AS 09.50.250(3). But suit
permitted where plaintiff's wrongful incarcer-
ation was caused by negligent record keeping,
and not false imprisonment. Zerbe v~ Stats,
583 P.2d 845 (Alaska 1978). See, Alaska State
Tort Claims Act, Sec. V.A.
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3. Emgtional Indurv. Igtgntipnal Infliction of_

(At TIATNARY
"o Emotional Distress. Despite the fact that Worker's
Compensation (AS 23.30) is the exclusive remedy for
the injured worker, (See Sec. V) conduct by the
employer's insurance carrier subsequent to the
injury in which the carrier intentionally and
maliciously misled the worker about his right to
compensation and discouraged him from exercising
his rights, will support a claim for emotional
injury. Stafford v. Westchester Fire Ins. Co. of
New York, Inc., 526 P.2d 37 (Alaska 1974;.

tv'td JA4(r(<iry 4. .Intentional Intexferenc.e®w-ith.Contract Right..
Co™ri'pr- A contracting party has a claim against a third
party who ntentio-ally procures breach of
contract. A prima facie case is established by.
proof of a breach intentionally procured.
Defendant then must show chat his "conduct was
justified. Plaintiff need _not show malic® or__il_L_

will. Lon v. Newbv, 488 P.2d 719 (Alaska 1971).
d 5¢ Trespass—and—Conversion.. Plaintiff shall be
4 awarded damages which would place him in a sub-
stantially equivalent position to that which he
would havp nrrjiipiPfi-THTn— t-jespass not .been

commi.tted. Thrift Shoo, Inc. v Alaska Mutual

Savings Bank, 398 P.2d 657 (Alaska 1975).
,11. INJURY TO REPUTATION

Defamation

1. Definition of Libel: Every false and unprivi-
leged publication which exposes a person to
hatred, contempt, ridicule or obloquy, or causing
him to be shunned or avoided or which tends to
injure him in his occupation is "libelous™".
Golden North Airwavs v. Tanana Pub. Co., 15 Alaska
3(J3, 218 f.2d 612 '(1955).

2. Privilege.

a) A publication that is defamatory in itself
is itself an injury entitling the injured one
to recover damages unless it is shown to be
true or that it is privileged. Pearson v.
Fairbanks Pub. Co., 413 P.2d 711 (1966).



b) Truth is a complete defense, Fairbanks
Publishing v. Picka, 376 F.2d i90 (Alaska
1562 ) 445 P.2d 685 ("Alaska 1965), Urethane
Soecialties v. Valdez, 620 P.2d 633 (Alaska

1930) .
A'bs/li'vic P \ i v C) Absolute,. Privilege: Judicial—officers,
n attorneys, witnesses , jurors , legislators,

go_vernmg.rJ: executive officers and others are

accorded absolute privilege of publishing
false and defamatory matter within certain

limitations. Fairbanks Pub. Co. v. Francisco,
390 P.2d 784 (1964). Defamatory matter
published in a judicial proceeding, althoTigh
ra3 alicious-iy-,——-Ts—absolutely_.privileged.
Smith v. Bannister, 9 Alaska 632 (1939). This
extends to affidavits as well av in-court
testimony. Nizinski v. Ourrinaton, 517 P.2a

754 (1974).

frit/it*? d> Conditional— RcixUege: News jnjdia is
‘ ~ accorded "conditional privilege" to publish
reports of a ~government official even though
report may contain false and defamatory
matter. This privilege 1is recognised because

it is considered in public interest that
information be made available as to what takes
place inpublic affairs. Fairbanks Pub. Co.

v. Francisco, 390 P.2d 784 (1964) .

e) Malice,: A defamatory statemde
AT the knowledge that it is false or with a
reckless disregard of whether it is false
' * negates the conditional privilege. Pearson v.
Fairbanks P~ub. Co., ‘413 P. 2d" 711 (1966 ).

Restatement (Second) of Torts § 600 (1977)
Urethane Specialties v. Valdez.

I11. 1INEGLIGENCE-!
A. Overview: Prime Facie case of negligence is
established by the existence of an .act_o.r_QJtt.iss.ion. which
is a breach of a duty. of due care and which is the
proximate caus.e_of _the_piaintiff's injury.

1. Duty

a) Defendant must have owed a duty of care to
the plaintiff.

-3-



b) Generally, the duty of care is the i9r7 to
act. with_th5t amount of care which a -easor.-
ably prudest person_would uss unce; the same.
or_simila.r—c;..rcamstances~ Leian s+ Luncauisc,
oTO P.2d 492 (AlaSKS 1975).

i) action may also constitute a breach

of uty. Sharp v. Fairbanks North Star
Borough, 569 P 2d 173 (Alaska 1977).

Breach.

a) That duty must have been breached.

b) The breach of duty may be "misfeasance” or
"nonfeasance". Transamerica Title Ins. Co. V.
Ramsey, 507 P.2d 492 {Alaska 1973).

Causation:

a) Cause-in-fa.ct. The breach of duty must be
the cause in fact of the injury, and

b) Proximate cause. The injury to plaintiff
BYifbtth'U must have been proximately caused by the
breach. Larman v. Kodiak Electric Ass'n, 514

P.2d 1275 (Alaska 1973) .

4. 'Damage. The plaintiff must have been injured.
The injury may be to the person or to property.

5. Defenses. There are two types of defenses:
a) Defenses which may deny liability. See
Comparative Negligence, Immunities, Statute of
Limitations, Sec. I1Il F.
b) "Defenses" which may reduce damage
recovery. See Contribution, Indemnity, Sec.
ViI.

B. \I_DutyThere are several duties in Alaska in addi-
tion to the basic duty to behave as a reasonable person
would. Seme of these special duties are created by
statute, sone by case law.

1 .Duty. Not,, to Violate Legislative, or_Admini-
strative Standard pr.Neqgligence,per se. The source
or tms special duty is judicial. The court may

adopt as its standard of conduct for a reasonable

4 -
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person the requirements of a legislative or admini-
strative regulation. The purpose of the doctrine
is to make the general reasonable person duty
specific and precise.

a) Originally enunciated in Ferrell wv.
Baxter, 484 P.2d 250 (Alaska 1971) ana rannea
in Bachner v. Rich, 554 P .2d 430 (Alaska

197 6~
b) In order for a regulation to qualify as a
special duty for determining negligence per
se, the purpose of the regulation violated
must _be
i) To protect a class_o.£ p.er.s.ons. which
includes the one whose interest is
invaded;

ii) To protecf£_the—particular interest
which is invaded;

iii) To protect that interest against
the particular-liazard from which the harm
results;

iv) To protect that interest against the
kind of harm”~whAclI~fias resulted.

c) The regulation may be employed as the
applicable standard of care where the rule of
conduct contained therein is expressed in
specific, concrete terms.

i) The regulation may not be used as the
standard of care where the regulation
merely sets out a general or abstract
standard of care. Northern Lights Motel,
Inc. v. Sweanev, 561 P.2d 1176, rehearina
563 P.2d 256 (Alaska 1977).

ii) Nor will a safety clause in a
government contract be considered the
applicable standard of care toward a
non-employee or non-business related

person on the job site. Macey v. United
States, 454 F.Supo. 684 (D.C. Alaska
1978).



ros A qg) pho elements listed 1in ar< 0SS«™,r
to 7~ finding _pg neoliaence _per se.; however,
the fact of adopting the regulations is
discretionary with the trial couir* Bachner.

e) If _the trial court adccts the rgguj.a.tion
or statute for purposes of determining negli—
gence per se, the effect is that the statute
or reaulalLiQji wil*l1-becomes siibstitute.._for the
usual-common law reasonable person standard_as
the standard of rp.ro. ~The Jjjpv, sc
instructed, must then aooly the standard. of
care to the remaining elements necessary to a
determination of negligence.

T) A prior criminal <conviction may be con—
clusive as to negligence 1if_jt_ _arose- from_the.
same rachs- as the- subsequent _negligence
action. Scott v. Robertson, 583~<?2d 188
(Alaska 1978). (Earlier conviction for
driving while 1impaired, conclusjve evidence of
facts necessarily determined 1i:; subseo ent
civil action arising from same incident )

2. D u.ty of Owner and-Qccup.ier_of_Land. Alaska has
abandoned the <common law classifications of tres—
passer, Jlicensee and 1invitee as a means of deter —
mining the tyoe of duty owed by the land owner or
occupier.

a) Now a reasonable person standard applies.
The owner must maintain hi°s property in a
reasonably safe condition in view of all the
circumstances, including:

I'b) A  land owner is not liable if. 1) the
iinjury results from the natural conditions of
}the“T.ana, and T) Erie infired person—was-.under.
'no duty to pay the owner for 1Tis use of the
fproperty.

] i) The Ulikelihood of injury_to others:
ii) The seriousness of the iniurv;

iii) And the burden on the respective
parties of avoiding the r i s k Webb wv.

Citv & Borouoh of Sitka, 56f P.2d 731
(Alaska 1977).
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| 09.55. 535-

a)

care
care

specialty
practicing.

b)
duty
patie

.Duty. of.
source in the Medical Malpractice Act,

The
reasonableness

the Health Care Provider. This duty
AS

560.

legislature has determined that the
oji the conduct—of a "health
is measured by the .degree of
ordinarily exsxcjLse'n Tn the— £ield .or_
in wh_ i.C.b the d.cf.endant——Ls.

AS 09.55.540(a)

provider"

i) The
proving

plaintiff has the burden, of
by a p~fep'ondef~-ahce of the.
evidence the degree of care ordinarily
exercised in the field or specialty, the
defendant's failure to abide by this
degree of care, as well as the feur.den~of
proving that plaintiff's injuries were
the "proximate result.!! o.f_the_breach of
duty. AS 09.55.540(a)

173,
rather

ii) Priest
(Alaska 1978),
than national

v. Lindig, 583 P.2d
applies a community
standard.

is
the

iii) There
gence. on
09755.540

no
part

presumption
of the

of negli-
defendan't”!

iv) A "health care provider" includes a
physician, psychologist, dentist, nurse,
chiropractor and physical therapist.
09.55.560.

under
of

The health care
to obtain the
nt under certain

provider is also
Informed consent
circumstances.

a,
a

failure to
claimant

liable for
consent if
preponderance of the
evidence both failure to inform of common
risks ind reasonable alternatives and
that but for the failure to inform,
claimant would not have consented.
09.55.560.

i) The provider is
obtain informed

establishes by a

lack
was
the

to a claim of
that the risk
or too rsmcte,

ii) It is a defense
of informed consent
either commonly known
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F—isnt hau air™ady indicated lack of
heed of any risk, consent was not
possible, or disclosure would have had an
adverse effect on the patient's condi-
tion. 09.55.560(b).

C) A patient and a health care provider may
execute an agreement to submit to arbitration.
09.55.535.

i) Any claim filed after such an agree-
ment is formed shall be submitted to an
arbitration board, which may appoint ?n
expert advisory panel.

ii) The report of the expert advisory
panel is admissible in court as iif its
content® we;e testified to t its

preparers. 09.55.536(e).

d) No advance insurance payment is admissible

as an admission o'f liability. 09.55. 546
e) Damages are awarded in accordance with
principles of common law. 09.55.548

f) Good Samaritan Ac.t_ AS 09.65.090 waives

liability for simple negl.i_gence_ even when
committed at a hospital by a doctor in an
emergency. ! ~

4. Duty.of .the ..Common.Carrier. A higher standard
of care is imposed on common carriers transporting

passengers for hire. Thev must exercise the_
highest d.ecx.ee of car.e for the safety of"
passengers- Widmver v. Southeast Sxvwavs, Inc.,'

*

584 P.2d 1 (Alaska 1978).

5. The common carrier duty also applies to a
prisoner. Wilson v. Kotcebue (0Oo. No. 2331, May
1981).

6. Employer’s Duty Regarding Defects in Machinery.
The employer has._a_speq.ial statutory.._dutv_to_prop
tect employees from-ldefe'ctslZ’ox insufficiency in
machinery_on the job and is liable to the employee
or representative. AS 23.25.010.

a) Contributory negligence is not a defense
if the employee's contribution to the injury

-8-
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was slight and the negligence of the employer
gross. AS 23.25.010.

b) This statutory remedyis not available for
an employee coverecl,by!l worKer 's comoehsaf'ion.
Raman"'v. Allied Concrete Products, 495 P, 23
531 (Alaska 1972). (See Worker's Compensation
Sec. V. E.)

7. Duty of Innkeeper/Bartender. There is _now a
Dram-Shop Act in Alaska. In Alesna v. LeGrue, 614
P. 2d~"Ir387" CT9T30y tHe Supreme Court gave a private
right of action against the licensee to a person
injured by a drunk. Recent enactment of AS
04.21.020 provides for civil liability for a
licensee who pro_yides alcohol— to—a—minor or a_
drunk.

8+« Duty of a Bailee.

a) Standard of Care: Bailee is liable for_
any—loss_or injury ,to _bailed._goods,caused ..by
fa.ilur.e_ to exercjLs e d egcjee of_care of a.
reasonably careful owner..

i) This liability may be modified by
contract so long as the provision is not

unconscionable.

ii) Alaska refuses to exempt bailee from

liability when bailment is at the
bailor's risk but there 1is no provision
concerning bailee’ own negligence.
iii) A provision requiring the bailor to_
provide insurance does' not absolve~ the
bailee from liability 'for negligence.
iv) Strict |Iliabili ty is applied if
oth_e.rw.ise ap_propciate"~to bailors and
lessp.rs. It Ts"attacHed on the__ba'si_s of
the existence of a defect in the product
ratber than on iegligenT" "~co'hUuc6b*
Bachner v. Pearson, 479 P.2d 319 (Alaska
1970).
b) Burden of Proof: Once loss or damage to
bailed property is shown, burden shifts to
bailee. Dresser Indus., Inc. Vv~ Foss Launch &

Tug Co., 560 P.2d 393 (Alaska 1977).

9.



C. ,_breach. The determination of breach of the appli-

cable duty involves factual analysis of whether the
conduct that actually occurred was a deviation from the
applicable standard of care.

1~ Means of Establishing. Breach may be

.established by direct or circumstantial evidence,
ky res ipsa loquitur. _ = — —

2. In the doctrine of “res—ipsa—locuitur,. circum-
stantial evidence may establish a prima facie case
of negligence where:

i) The accident is of the type which does not
ordinarily occur in the absence of someone’'s
negligence;

ii) The instrumentality is within the
exclusive control of the defendant;

iii) The occurrence was not due to any
voluntary action by the plaintiff. Widmver v.
Southeast Skvwavs, Inc., 584 P.2d 1 (Alaska

1978); Crawford v. Rogers, 406 P .2d 189
(Alaska 1965). '
P " eeeee -
D. iCausation.. Recall that both cause-in-fact and
proximate cause are necessary for the determination cf
negligence.

1. _Cause-in-fac.t. may be established in either of
two ways:

a) "But~for™ cause. Plaintiff would not have
been injured but for defendant's negligence;
or

b) "Substantial factor™ cause. Even if
defendant's conduct was not a "but for"™ cause
(i.e., if either one of two acts would cause
the injury), defendant is still liable if his
conduct was a substantial factor in bringing
about the injury. State v. Guinn, 555 P.2d

530 (Alaska 1976) (Failure of State to remove

disabled truck was substantial factor cause in
death of motorist who collided with truck.)
See also, State v. Abbott, 498 P.2d 712, 726-

10 -
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Star Sorouah, 56S P.2d 173, 131-182 (Alaska
1577) .

2.—Proximate.Causepublic policy determination

of liability for wunexpected tyoes or methods of

jupt E~iraO~cl IVO'r/

"utn *
,arJc,
uur

S. ID

injury. Vance v. United Stares”™ 355 F.Supo. 756
(D.C. Alaska 1973).

a) Recall the difference between problems of

direct causation (where there are no inter-
vening forces) and indirect causation.

b) "Intervening for.c e, (the foreseeability of
which determines defendant's liability) is one
which actively operates after the defendant:
has acted. Sharp v. Fairbanks North Star
Borough, 569 P.2d 178 (Alaska 1977).
S jfl
amages; } A {A
‘0
1. What Damages Can Be Recovered ->vN K

a) In general, aJJ”-da.mages .pro/ximately caused
by a party's tortious actions are recoverable.
ERA Helicopters v. Digicon Alaska, 518 P.2d
1057 (Alaska 1974).

b) {Past damagesi, that s those damages
already suffered at the time of award, may
include past__economic_loss, medic:al_expenses ,
lost earnings and past pain and suffering.
City of Whittier v. Whittier Fuel & Marine
Corp., 577 P.2d 216 (Alaska 1978); Alaska
Airlines v. Sweat, 563 P. 2d 915 (Alaska
1977 ).

c) lIFuture damages, or those damages yet to be
suffered at ATTe~Time of award may include

prospective medical bills, lost earnings and

pain and suffering. Sweat.

ecevd™*c i) Special—Alaska rule does NOTreduce.

'rot

CU-

pr_future_.economic loss awards, to present
value. Beaulieu v. Elliott, 434 P.2d 665

(Alaska 1967).
ii) Reason for NOT reducing plaintiff's
award to its present value by subtracting

an amount eouivalent to that which would

-11-



d)

06 realized by prucenc, safe investments:
the court believed that anv earnings from
a reduction to present value would be

offset by inflationary pressures.
Further, thare is an inherent risx
ipvrl T,sd vn v ts**7nrn¥*n th"- plainr-/~
s_hould not be forced to assume that risk.
B e a u | i e u . ~ “

iii) In computing future lost wages, no
allowance is made for salary increases.
This, however, has been slightly modified
in State v. Guinn, 555 P.2d 530, 545-545

(Alaska 1976), where automatic wage
increases keyed to longevity may be
included in an award for lost wages. In

Guinn, the step increases were contained
in a collective bargaining agreement and
could be accurately predicted.

iv) Regarding income taxes, the <court
indicated in Beaulieu that future earning
capacity is not reduced by future income
taxes since such taxes are speculative,
but past wages Ilost are subject to a
reduction for state and federal income
tlves since they may be accurately
computed.

linterest:

i) Prejudgment interest is the interest
earnea from The time (The cause of acuion
accrues until the time of judgment.
State v. Phillips, 470 P.2d 266 (Alaska
1970). The rate of prejudgment interest
in Alaska is 10 1/2% wunder AS 45.45. 010
on cases filed after July i, 1980. Cases

filed before 1980 bear interest at 8%.
Juneau v. Commercial Union, 598 P.2c 957~
(Alasxa 1979).

ii) Post-judgment interest i~ that
interest earned from the time of settle-
ment or judgment until the amount s

paid. Guin v. Ha, 591 P.2d 1281 (Alaska
1979). Judgments after Julv__1J__i9S0_bear
interest at 10 1/2% Drior to July 1,
1980, at S%._

-12-
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e) Mitigation of Damages. Plaintiff has duty
tomitigate damages by seeking alternate
employment; however, the duty does not extend
to taking employment which is temporary and of
significantly less responsibility than origi-
nal employment. CJdniv. of Alaska v. Chauvin,
521 P.2d 1234 (Alaska 1974).

f) Collateral source rule prevents the
defendant fr.oni___allowing a.t trial _ that”
plaintiffs_r_ece.iv.ed_payments_,through insurance
or oTLHer souttes for jjiiury caused bv
defendant's negligence., Avdlett v. "Havnes,
511 P.2d 1311 (Alaska 1973).

Who”is.Liable. For_Damages

a) Respondeat,Superior. Employer l.iable_for
negligent acts or omiss_ions of employee
committed in the scope of employment. Luth v.
Roaers & Babler Construction, Co. 507 P.2d
761 (Alaska 1973) . Fruit v. Schreiner 502
P.2d 133 (Alaika 1972)T

b) Indeperdent Contractor. Generally the
employer is not vicariously _liable for—the

nagli.gence ofiianlZi'n'd'ependent contractor.
Hobbs v. Mobil Oil Co., 445 P.2d 933 (Alaska
1968). Exceptions:

i) Where employer has retained control
over the actuai_manne,r_p.f_work. Hobbs.
State v. Morris, 555 P.2d 1216 (Alaska
1976) (State did not have sufficient
control over work of private employer
contractor, and was thus not liable for
contractor's failure to provide safety
equipment; dissent held state inspector
should have known of violations of safety

regulations and would have imposed
liability).

ii) ,\Where the delegated duties ..involve
unreasonable risk "of harm to others.
Alaska Airlines' v.~—~~Sweaf~~ 568" P. 2d 916
(Alaska 1977). (Scheduled air .carrier
should not be permitted' to barter away
its re'spo'nsThi l~i~ty~ to passengers bv
contracts with other carriers, j See

Restatement Second Of Torts § 428.

- 13.



in) Where plaintiffs can bear burden of
showing independent negligence on the
part of the employer, such as failing t-n
turn over Premis”~c tn in”pnpniont- con-
Hraccor thatHare fr°p Of .safety hazarns..
Sloan v. Atlantic Richfield Co., 552 P.2d
157 (Alaska 1976).

F. Defenses _to-Ne-’ligence
, 1. Cgmpar_ative__negliaence is adopted in Alaska.
~1a*k& A . . .
C tvA\ - Contributory negligence, (which defeated
y W plaintiff's claim if he were even slightly negli-
$+<H# . gent himself) last clear chance, and assumption of
risk are abolished in Alaska. Kaatz v. State, 540

J-b 1t:ru'd OAI -

P.2d 1037 (Alask 1975).
rovcrri 'Ccofary  Jr&j d 03 (Alaska 975)

Wi CHAJEP a) Pure form comparative negligence origi-
nating in admiralty and judicially adopted in
California and Florida is adopted in Alaska.

b) Under a "pure form", ' the plaintiffls.
damages are_simply reduced in proportion to
the amount of negliaen_ce wnicn |Is aftir'ihutgd
to him. Kaatz v. State, 540 P.2d 1037 (Alaska

T5T5T7
c) Alaska—-e.jected_the "modified—form"™, such
as Wisconsinls 50% system, in which a negli-

gent plaintiffmayr'ecover only sc long as the
amount of his fault does not exceed 50% of the
total fault attributable to the parties.

d) Assumption of risk had previously been
judicially abolished in Leavitt v. GillasDie,
443 P.2d 61 (Alaska 1968).

2. Immunities. See IMMUNITIES AND SPECIAL STATUS
PARTIES, Sec. V.

3. Statute of Limitations. See T.B.R. ClVIL
PROCEDURE OUTLINE.

*

L'\] ) IV. _PRODUCTS,LIAEILITY
JaJoi
A. Overview:

1. Products liability 1is the general category for
ascertaining the liability of a commercial SUPPLIER

. 14.



of a PRODUCT to a person INJURED by the product.
In a fact par err. which includes a PRQD.UCT
furnished bv a commer.cj.al, SUF.ELIER which__INJURES,
always,coasider.~th.e.J:ollowinqg_.ay.ejiues_of recovery™

a) - liability based on suoplier’'s recre-
sentation.

b) - liability based on supplier's negligence.

c) - liability based on supplier's implied
warranty.

d) - strict liability in tort,
-i Li-'Lihi-/ ) ) o
a. Strict..Xiabili-ty-JLn Tort.
1. Duty. A strict duty is owed by a commerc
ljy supplier who must provide a product free from defects
CW M Aiia/ z 4oplies The Purpose of imposing strict liability
r / on manufacturer or retailer is to insure that

N4 « plteW C «tw .«r)the c¢?sts of injury resulting fton."d”~eStiye
products are borne by suppliers rather than”bv
consumers. Cloud v. Kit Manufacturing, 563
P."2*d' 2*48 (Alaska- 1977).

b) Recal],that the defendant must be the
supplier of a PRODUCT, not merely a service.

i) The Supreme Court, in an important
recent case, held that a company that
installed and repaired truck parts is not
strjlctly __iiable in tort because it did
not" self a PRODUCT. It held itself, out
only as a repair SERVICE. (However, a
business that sells' used products may be
strictly liable in tort.) Restatement
(Second) of Torts § 402-A. Swenson

Trucking v. Truckweld, 604 P .2d 1113
(Alaska 1980).

1 r c) To whom is the duty owed? Any user oft;
I# ; consumer
To wtat types of harm? Personal injury
and sudden and calamitous property damage are
recoverable; purely economic loss such as
vjt+tu&M. decline in value of property (purchased item a

>n —ja»y



"ifcriion") is noc recoverable. Morrow v. New
Moon Homes, Inc., 543 ?.2b 279 (Alaska 1976).

e) Personal injury and property damages are
grounded in tcrt law which applies in products
en .A‘f liability. Economic loss is a contract law
A’ theory and is not recoverable in products
liability. Contract damages are intended to
o fulfill reasonable economic expectations.
& Tort damages are concerned with the safety of
K products. Northern Power & Enaine Coro. V.
N mj Caterpillar, d 3 P.2d 324 (Alaska 1981) .
i Engine failure is not "sudden and calamitous."
Breach! The plaintiff must show that tva
.'| pro_duct is defective in either manufacture or
cesign.
2 Vusw aCn e
a) Defect in Manufacture. Elements are:
defect-'v* ~»
i) Manufacturer placed product in the
stream of commerce.
ii) Manufacturer knew that the product
was to be wused without inspection for
defects.
iii) The product was "defective™, i.e.,
that it deviated from the manufacturer's
intended result.
iv) The defect caused the personal injury
and property damage alleged.
K Clary v. Fifth Avenue Chrysler Center,
Inc., 454 P.2d 244 (Alaska *1969); Sturm,
Ruaer & Co., Inc., v. Dav, 594 P.2d 38,

(Alaska 1979); rehearing 615 P.2d 621
(Alaska 1980).

b) Defect in Design. Elements are:

i) Manufacturer placed product in the
stream of commerce.

ii) Manufacturer knew that the product

was to be wused without inspection for
defects.

- 16.
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iii) The product was defective in that
it either:

1) Failed to perform as safely as
an ordinary consumer”®]woaid expect
when used in an intended or reason-
ably foreseeable manner; or

2) Wa_s d.esigned in such a wav that
the design .caused the injdry, and
‘'that the manufacturer failed to
prove that the benefits of the
design outweighed the risks of
danger inherent in the design (know-
ledge of manufacturer of danger
measured at time of manufacture.
Caterpillar Tractor Co.. v. Beck, 593
P.2d 87 (Alaska 1979); heritage v.
Pioneer Brokerage Sales, Inc., 604
P.2d 1059 (Alaska JV79). The
factors to be considered in weighing
the risks and benefits include

a. the gravi.ty _of.-the...danger,

| b. the likelihood tha.t such
i danger would occur, and

| c. the mechanical feasibility
| at the time of sale, cost and

adverse consequences of alter-
j native designs.

iv) The defect caused the personal
injury and property damage alleged.

Caterpillar Tractor Co. v. Beck, 593 P.2d
871 (Alaska 1979).

Special problem with design defect cases:
i) Intended use: lack_o_f_direction__or
warnings may be a defect. Failure to

warn is established by:

A. Manufacturer put the product in
the stream of commerce.

-17-



-n “he manufacturer Knew tnac tne
product was to be wused without
inspection for defects.

C. The defect caused the personal
injury or property damage alleged.

U. The product is deemed to- be
defective without a warning or
instructions if the jury finds that
the manufacturer did not accompany
the product with sufficient warning
as to make the product safe (if no
warning would make the product safe,
the danger must be eliminated).

E. These warnings must be made in a
form that will reach the ultimate
consumer.

Sturm, Ruoer & Co., Inc. v. Dav, 594
P.2d 38 (Alaska 1979).
VWUATrf c.  ~>aM

) SU-VA\EA- T ii) Supplier is also charged with the
U-yizel <l duty of anticipating- 'ikely_ _consume’r

VVvA A A, misuse.-. Butaud v. Suburban Marine
Soortina Goods, Inc., 543 P.2d 209
(Alaska 1975), 555 P.2d 42 (Alaska 1976).

3. 'Causation,

a) Actual - where plaintiff claims that the

defect was failure to warn, he must also show
that but for failure to warn, harm would not
have occurred.

Fa;luk b) Proximate - defendant supplier's liability
is not extinguishe.d_by Intermediarvl!s failure-
to aiscover defect.

4. (Damages.

a) See Damage Sec. IlI1. Recall that Alaska
denies recovery for purely economic loss.
Morrow v. New Moon Homes, 548 P.2d 279 (Alaska
1976 ).

b) Punitive damages. In Sturm Ruoer v. Dayv,
594 P.2d 38 (Alaska 1979), the court upheld
the applicability of punitive damages to some

- 18.



strict liability cases, for the purposes of
punishment of the wrongdoers, deterrence of
others and prevention of disadvantage to the
socially responsible competitor. On remand
for a new trial, the court set a ceiling on
punitive damages. (The court indicated that
the punitive damage award of $2.9 million was
the product of passion or prejudice.)

5. IDefenses./

a) Comparative negligence (See Sec. V.): The
manufacturer must show that the user:

i) Was actually aware of the defecj: and

ii) Voluntarily and unreasonably
encountered the r_isk—known to "him,"or

iii) That he misued the_p_roduct and that
this was a proxiniat'e cause_ of_.th’e_injury.

Butaud v. Suburban Marine & Sporting
Goods, Inc., 543 P.2d 209 (Alaska 1975),
555 P.2d 42 (Alaska 1976); Caterpillar
Tractor Co. v. Beck, 593 P.2d 871 (Alaska

1979)

C. Liability Based on Supplier's Negligence..

1. Duty - comine.r.c.iaL~suppliers owe a duty of care
to any.one injured by the product. Larman v. Kodiak
Electr ic~A'ss — 514**pP.~2d"'"1275 (Alaska 1973);
Restatement Second Of Torts § 395. ("reasonably

prudent supplier™).

2. Breach - the defective product must be caused
by defendant's negligence.

a) In manufacturing defect cases, the
plaintiff may use direct' evidence, circum-
stantial evidence or res ipsa loquitur.

b) In design defect cases, the plaintiff must
show that the designer:

i) Knew or should have known that the

product was likely_ to be canger.ous_.with-
ourproper warnTng o-r”~instructions

-19-



--) Had wu tsaSuii lo ueiieve chat cne
user would recognize the danger.

iii) Actually failed to give a warning
which adequately conveyed the required

information to the user.

Restatement (Second) Of Torts § 388

3. .Causation - the supplier's failure to exercise
reasonable care must have proximately caused the
injury. Larman. * o ~
4. Damages - recall that mere economic loss is not
recoverable. New Moon.
5. Defenses.

a) _Comparativp negligence. The manufacturer

must show that the plaintiff failed to
exercise the care of a reasonably prudent
person, which failure contributed to the
accident? damages are reduced’in proportion to
the degree of fault attributed to the
plaintiff. Kaatz v. State, 540 P .2d 1037
(Alaska 1975).

Liability Based on Supplier's Representation.

1. Express Warranties of a* rA/l-~Ab=4fc=r’Nireu-rar
Elements:

a) Seller expressly tells or promises the
buyer that the product is safe and fit for a
particular purpo_se.

i) Note that defendant must be a seller.
One who repairs is not vulnerable to
warranty claim. Swenson v. Truckweld,
C04 P.2d 1113 (Alaska 1980).

b) The product is not in fact fit for such
purposes.

c) The fact that the product is not fit for
| such purposes causes the accident.

m AS 45. Q5..094 (Alaska's adoption of Uniform
Commercial” Code § 2-313); Morrow v. New Moon
Home 3, 548 P.2d 279 (Alaska 1976).

=20 -



7. Defenses - Recall that the statute of Ilimi-
tations for breach of warranty is four years and
that the breach occurs when delivery is made.
However, if warranty explicitly extends to future
performance, cause of action accrues when breach is
or should have been discovered. AS 45.05.242. See
CIVIL PROCEDURE OUTLINE, Statute of Limitations.

E. ~Liability Based on Implied Warranty.

uju rveM.n/
l.Implied Warranty of Fitness.for a..Particular

-W Purpose. Elements:

A*-

1 ' i a) The manufacturer, at the time of the sale,
had reason to know of a particular purpose for
which tho product was required.

b) The manufacturer, at the time of the sale,
h_ad__reason to_know_tha.t_.the_buyer_was_relying
onthe retailer's skills or judgment in
furnishing suitable goods.

c) The product was not__in fact_f.it f.or the_
purpose for which it ;

d) The unfitness ofthe product for a parti-
cular purpose caused the accident.

X AS 45.05.098 (Alaska's adoption of Uniform

Commercial Code 8§ 2-314) Prince v. LeVan, 486
P.2d 95f (Alaska 1971); Morrow v. New Moon
Homes, 548 P.2d 279 (Alaska 1976).

Sf 2 . Implied Warranty of Merchantability. Elements:
\~j n prO@UCt (may be food or alcohol) was
sold in the regular course of defendant's

business, and defendant sold the particular
product in question.

b) The poroduct was not fit for the .ordinary,
purposes for which it was wused, or did not
conform to the promises or affirmations of
fact made on the container or label.

c) The product's failure to be._i.it for its.
intended purposescaused the injury.

-21-
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AS 45.05.096 U.C.C. 8§ 2-315; Morrow Vv. New
Moon Homes, 548 P.2d 279 (Alaska 1976).

3. Warranty Defenses.on Personaltv.

a) The plaintiff did not give the seller
notice of tne “br.ea.cn— ef warranty wi'EhTn a
reasonable time after the plaintiff discovered
or should have discovered the breach. AS
45.05.174(c)(1). (U.C.C. 8 2-607).

b) The parties mod i-f-ted—or. limited ___ the
buyer |s_. remediesfor namaops-. AS 45.05.230",
u.c.C. § 2-719) and such modifications or
limitations are not unconscionable. . AS
45. 05.072 (U.C7CT 8§8"2~TOTn

c) The wajd.antA.ejs_werf exgj.uded_or_modif_iea,
and such exclusions or modifications were not

unreasonable nor unconscionable.

i) To be effective, modifications and
exclusions of the warranty of merchanta-
bility must mention merchantability and
if they are in writing, must be
conspicuous.

ii) To be effective, modifications and
exclusions of the warranty of fitness
must be both in writing and conspicuous.

AS 45.05.100(b); (U.C.C. S 2-316) Morrow
v. New Moon Homes, 548 P.2d 279 (Alaska
1976).

d) Statute_o" _Limlt.aiLoxis. 4 years. AS
45.05.242. See IV D(2).

V. IMMUNITIES AND SPECIAL STATUS PARTIES

T«r+ A. .T.he .State .Tort,.Claims, Act:. The State as
Defendant.

1. Under the State Tort Claims Act, AS 09.50.250,
the State is immune from suit in certain circum-
stances. Sec. 1 immunizes the State from suits
based on the act or omission o'f ~“"lempT"¥i
exercising due care Th the execution of a statute
or regulation and_ from__sufts” "Upeasedthe
exercise or performance "(or failure of exercise or




performance) of a discretionary.function, on the
part of a state agency or employee.

Section 2 immunizes the state from suit for damages
caused by the impQsltion-of -quarantine.

Section 3 immunizes the state against actions
arising out of assault, battery, false imprisonment
or arrest, malicious prosecution, abuse of process,

libel, slander, misrepresentation, deceit or inter-
ference with contract rights. See INTENTIONAL
TORTS Section 1. 2(c).

2. The most important of these immunities is the
DISCRETIONARY FUNCTION SOVEREIGN IMMUNITY. The

state is protected from suit on its _discretionary,
policy making~functions_ (such as the decision of
where to bull'd roads or overpasses) (Jennings V.
State, 566 P.2d 1304 (Alaska 1977)), but remains
vulnerable to suit for its, operational...functions
(such as the actual removing of snow from the
roads) (State v. Abbott, 498 P .2d 712 (Alaska
1972)).

3. In Carlson v. State, 598 P.2d 969 (Alaska 1979)
the State was found, liable for personal injuries
inflicted.by-a-bear, when the bear_was .attracted to
the site_of the attack by_garbage._that__had accumu-
| ated on State-owned proper.ty.n

The attack occurred after the State had ceased its
litter removal for the vacation season. The lower
court found that appellee's decision regarding
maintenance of the highway was a discretionary
functior for which the State was immune from suit
under AS 09.50.250(1). The Supreme Court found
that the State's decision on the broad question of
whether to maintain highway turnouts in the winter
was indeed a policy determination that could not

give rise to tort liability. But, the decision
made pursuant to that policy, on how to implement
it, or when to cease maintenance are operational
decisions. As to those, the State is under a duty

to act with reasonable care, and is thus not immune
under the State Tort Claims Act.

4, Summary; If state's action is discretionary,
planning or policy-making, state is immune from
suit under Sec. 1 of State Tort Claims Act, AS
09.70.250. If state's action is ooera.tional or
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ministerial, state is vulnerable. Adams v. State,
555 P.2d 235 (alaska 1976); State v. I'Anson, 529
P.2d 186 (Alaska 1974).

Suits._Against-Municipality-~ AS 09.65.070 prohibits
toliowina claims aoainst tne municipality:

1. Those based on failure to inspect oropet.ty for
violation of law or safety hazard.,, to discoveT a
violation of law or health hazard if inspection is
made, or to abate a violation of law or health

hazard once it is discovered, or
2. Those based on a discretionary function, or

a) Urethane Specialties v. Valdez, 620 P.2d
683 (Alaska 198&). Lesser government o fficial
in issuing a public warning exercises__a dis-
cretionary~fuhction, (but. City is not _immune
with regard to the wa_rnjyTgl.s_c_gn.tent_ Injured
party must show”malice (i.e ., knowledge that
the statement is false or is made with reck-
less disregard of the truth), or

3. Those based upon a |licensing or zoning
proceeding or

4. Those based on the gratuitous extension of city

5. Those based on agreement with the state to meet
emergency public safety requirements.

In addition, a city cannot further restrict the,
p.e.riod of time in which to~b'rihg an action through
ordinance"! Johnson v. Pairbanks, 583 P.2d 181

(Alaska 1978). *
Family Immunity (Spouse, Minors, Family)

1. Intejspousal tort immunity is not recognized.
Cramer""j. Cramer, 379 P.2d 95 (Alaska 196'3f.

2. Parent or guardian who signs- for minor s
liable. _for__damages—rasul-ting_-£from_mi norJs..negligent
d_riving,. unless minor can prove financial responsi-
bility (e.g. insurance). AS 28.15. 071.

. 24.



3. Minor has the right to bring claim for relief
against oarents for negligent infliction of harm.
Hebei v.'"Hebei, 435 P.2d 3 (Alaska 1967).

4. A child—employed—in—violation. of child _labor._
laws may_waiv.e_Jv'orj*ex.i.s Compensation—benefits and -
proceed against the employer in tort. Receipt of

Worker's CompensaT:rstt- fce"ie~fi'ts. is not* determinative
of whether a child has exercised a conscious intent
to choose compensation benefits as opposed to

bringing a claim in tort. Whitnev-F idalgo
Seafoods.- Inc. v. Beukers, 554 P.2d 250 (Alaska
11:76).

i’ De Death and Survival.

Ar\j\\ruA 1. Wrongful Death AS 09. 55. 580. Action must be
commenced within two years alJlLter the death.
Haakanson, PirsoriaT~~Representative of the Estates
of Simeon and Annie Squactsoff v. Wakefield

Seafoods, Inc., 600 P.2d 1087 (Alaska 1979). Even
though the statute requires that the 'personal
representative’ oring the wrongful death action

within two years, the disability—f minoritywill—
to]! the running of the_statute—ofHTlimitation._
This case wais brought on behalf of two surviving

children more than two years after the death of

their parents.

2. Survival Statute AS 09.55. 570. At common law,
personal tort actions were extinguished by the
death of the plaintiff. However, under this
statute, all_causes of action, except defamation
survive both" the~deatR~~of~the~~pTaint£ff_.victim...and
the defendant-tortfeasor and may be maintained by
the plaintiff's personal representative against the
defendant's personal representative.

3. Death of _a Minor AS 09.15.010. Besides the
wrongful- death act and- the survival act t' rj is a
special provision that parents or guardiar. may sue

for the injuries to or death of a child.

Jtrni « E* Mbrker's Compensation AS 23. 30.

‘ 1. The statat.o.r.y r~medies__under_AS_23.30. are the
exclusive ...remedy of the injured employee against
employer for injuries received in the course of
-employment.

275



g gl scriy doctrine provides chat an
employer apparently protected by the exclusive
liability of worker's compensation insurance may

become liable to the employee in tort if, in
respect to that tort, he occupies a position which
places upon him obligations independent and
distinct from his role as an employer. In, State

v. Purdv, (601 P.2d 258 (Alaska 1979), the Supreme
Court rejected the dual capacity doctrine and
upheld its prior decisions that the recover.y__under

workerls compensation—Ls*ex-dusive, i.e., it is in
place of all other liability to which the employer
might be subjected because of the injury to the
employee.

VI. /CONTRIBUTION.

A. The.Uniform Contribution-Among.Joint.Tortfeasors Act
JtS 09.16.01n - nsn_ Alaska adopted the 1955 version of
the Uniform Act in 1970.

1. The statute—abX-Qgates-thp—common—Law rule_of no
contcihntion (that is, no snaring'of damages among
defendants) and__pr.ovides—£ar_a—right.of contribu-
tion _amgng—aefendants who are jointly and-~severailyv
liable, eyen_.tho.ugh.judgmeat_jaas_nQ.t_b.een_reco_yered
aaainst all-of them. AS 09.16.010(a).

2. The Uniform Act—prov-ides that a tortfeasor is.
compelled tp_jnake contribution only, up to his pro
.rata .share of the entire liability.

a) example: If the~e are three defendants,
each is liable for 33 1/3% of the total
liability even though one of the defendants
was 90% at faul<*.

b) California has interpreted its own version
of the Uniform Act to permit comparative
contribution, that is, contribution among the
defendants in proportion to fault. American
Motorcycle v. Superior Court, 578 PT2d 899
(Calif. 1978).

3. In Artie Structures v. Wedmore, 605 P.2d 426
(Alaska 1979), an employee, injured 1in <cne course
of his employment, sued various third party
defendants that had made safety inspections and
provided the scaffolding from which he fell. Some

defendants urged the abolition of the rule of joint

. 26.



and several liability in Alaska. The question was

whether tbs liability of multiple third party
defendants should be apportioned on the basis of
fault or several liability. Petitioners argued for
comparative fault wunder Kaatz. After discussing
the legislative history and commissioner's

comments, the court concluded that the legislature
intended that:

a) liability be joint and several”
,AUl* CaJdU- ; b) cOntril3uti.0on. be pro.rata-and./io.t_compar_a-
| i rtQrn  tive.,~ thus breaking with California's holding
rW-1 — 7 j En American Motorcycle;
4% |~k~k
c) Worker's Compensation be the exclusive
employee remedy against the employer;
d) the employer not be required to contri-
bute. Neither would the worker's award be
offset by any comparative negligence of the
employer.
The court has reaffirmed Arctic Structures in
State v. Wien Air, 619 P.2d 119 (Alaska 1980).
X b. ;Indemnity

1. There are situations in which one defendant
such as a manufacturer or wholesaler may be held to
INDEMNIFY "another defendant, such as~-~a retailer.

The concept has its origin in contract"! Burgess
Construction Co. v. State, 614 P.2d 1380 (Alaska
1980)
a) It may arise without agreement and by
operation of law to prevent a result which is
regarded as unjust or unsatisfactory. PROSSER

at 3?20 (4th ed.)

b) Application: Alaska has refused__to_adopt
the..active/passive dichotomy which compels the
active JMtortfeasor ~to indeiimify the. "passive
tortfeasor as’-_£n”Cal'i'fdrhia.'~ State v. Kaatz,
572 P.2d 775 (Alaska 1977)".



Alaska Stats "Legislature

?oucn V P”/one:
Juneau. Alaska 99811 |€0use Of JllprcsenlalmCS (9071 J65-3892
Labor and Commerce Committee

RE: KB 532 Sectional analysis /

The following is a sectional analysis of the latest draft
of HB 532. I have excluded policy statements and
background information.

.010 Limit and cap on noneconomic damages: Awards shall
not exceed 25% of the present value of the amount awardee
for economic damages, and in no cases shall the amount
exceed 500,000 dollars.

.011 Defines noneconomic damages.

.020 Punitive damages: Raises the burden of proof from
current "preponderance of evidence" to "clear"and
convincing"” - the highest standard of proof in civil law.
50% of punitives go to the plaintiff, 50% to the state
general fund. Precludes the state from joining a suit for
damages.

.025 Damages resulting from intoxication, or in commission
of a felony: ITf a claimant was legally under the influence
of drugs or alcohol at the time of injury or death, and if
he contributed more than 50% to that harm, he 1is barred
from any recovery. The same applies if the claimant was
engaged in the commission of a felony, if the felony was
causally related to the injury or death. Nothing 1in this
section is intended to bar the claimant®s rights under
42USCsec.1333, vile Civil Rights Statute.

.030 Itemized verdicts: Requires a jury or court to divide
noneconomic and economic damages and itemize them.

.035 Periodic payments: Where the future damages in a
personal irnnry ~=0 ovr-eorl -n thousand doiloro the court

may require periodic payments; to be scheduled, if it is in



the best interest of the party. The fund allocated for the
total future damages award would be placed in escrow or
trust.

(b) The remaining payments go to the judgment creditor®s
estate upon his death.

(c) Costs of structuring periodic payments are included 1in
the award to the claimant*.

(d Allows for modification if unanticipated medical
expenses arise.

(e) If the judgement debtor displays a continuing pattern
of nonpayment, the court may hold him in contempt and order
him to pay any damages resulting from his failure to pay,
including costs and attorney fees.

™ IfT a judgment debtor fails to pay in a timely manner,
the judgment creditor may ask the court to order the rest
of the periodic payments to be made in a lump sum. The
lump sum would not be reduced to present value, and
interest may be awarded.

.040 Verification of Claims: Every pleading entered by
either the plaintiff or defendant shall be verified.
Requires element of intent.

.045 Limits liability of directors, officers and
superintendents of nonprofit corporations, public and
private hospitals and school districts to gross negligence
and to acts or omissions outside the scope of duty.

.050 Effect of contributory fault. The percentage of
fault for which the plaintiff is to blame* is reduced from
the award, but does not bar recovery.

.055 Collateral benefits: After the award 1is rendered the
defendant may introduce evidence of nonsubrcgated benefits
received by the plaintiff, which may be deducted from the
award. The plaintiff may in response introduce evidence of
the cost of the collateral benefits received by him; these
may be offset from the amount credited to the defendant.
Plaintiff may also admit costs of actual attorney fees
which exceeded the amount awarded by the court.

The defendant may not introduce evidence of benefits which
are subrogated, life insurance benefits or gratuitous
benefits.

.060 Apportionment of damages: Factfinder determines the
percentage of fault to each party. Factfinder may treat
two parties as a single party in a master-servant,
principal-agent relationship; also allows two or more
persons to be treated as a single person if the cause and
the separate acts of each person cannot be distinguished.
Example: A&B independently start fires. The fires burn,
join, and destroy plaintiff"s property. Each fire itself
would have desrroved th« n-rnp<=>-rry_ A43 each 100% at
fault. Only 100% may be collected as damages. The



factfinder may hold each defendant jointly liable for 100%
cf the damages. This is the classic joint liability
situation.

(¢c) Court states each party®"s share of fault and obligation
to pay the award.

(d) Each party 1is jointly and severally liable for damages,
except if a party is under 50% at fault he may be held
responsible for no more than twice that percenatage of the
award, should there be insolvent defendants, or defendants
who cannot pay their entire share.

Example 1: A&3 are sued. A is held 10% at fault, 3 90%. 3
has money and can pay his amount. A pays 10% and 3 90%
Example 2: same, only 3 cannot pay all of his portion. A*s
10% is doubled, and A is responsible for 20% of the total.
Example 3: If A is 51% or more at fault and 3 cannot pay, A
pays total award.

.070 Effect of release: When a party is released from the
suit for whatever reason, the dollar amount of that release
is deducted from the award.

.900 Defines fault

09.10.075: Actions under $75,00G must be arbitrated before
resorting to the courts.

.065 Offers of judgment: Up until 10 days before trial a
party may offer to settle. If the offer is not accepted,
and if the offeree does not better the offer in trial, the
offeree is penalized by either adding (if the offeree 1is
the defense) or subtracting (if the offeree is the
plaintiff) 5% interest to the award per year. The amount
is in addition to the statutory percentage. The interest
penalty dares back to the occurrence.

.43.110 Confirmation of award

.160 Allows 60 days to file appeal from arbitration for a
trial de novo.

.55.548 damages are awarded under principles of common law.
.60.010 Attorney fees: Except where statute authorizes
payment of attorney fees, the Supreme Court shall determine
by rule or order what fees and costs shall be awarded the
prevailing party in a case. But- unless authorized by
statute or agreement between partias attorney fees may not
be awarded in a civil case. Abolishes Civil Rule 32, by the
Supreme Court, authorizing payment of attorney fees.e

.60.035 Costs and Attorney fees for arbitration appeal: If
a party appeals from arbitration and does not better his
lot by 10% over (or under) the arbitration award, he 1is to
pay the prevailing party®"s actual cos-s ann rsoc.



A new section has been added which would enable a party &
petition the court for review of the fees that pa ty pai s
its attorney for reasonableness. Establishes cer g3in
criteria the court nay consider 1in its review.

Remaining sections grant and restate jurisdiction gf the
courts and note civil rules amended bv the bill.



BEAULIEU v. ELLIOTT

Alaska G5

Cliom, Ain.ita, 3L r .M CSJ

Richard BEAULIEU, Appellant,
V.
James V. ELLIOTT, Appellee,

James V. ELLIOTT, Appellant,
V.
Richard BEAULIEU, Axpcllco.

Supremo Court of Alaska.
Dee. 5, 1007.

Action for damages for personal in—
juries sustained in automobile accident.
The Superior Court, Third Judicial District,
Hubert A. Gilbert, J., entered judgment f<
plaintiff and defendant appealed. Tito Su—
preme Court, Dimon I, J , held that record
which disclosed inplicit finding that plain—
tiffs wage earning capacity had been im—
paired for remainder of Ids work life of
27 years and disclosing testimony that plain—
tff":; inebility towork would only continue
from one to five years did not sot forth
findings of fact to enable reviewing conrt
to have clear understanding of besis of
trial court™s decision that plaintiff stutainc
permanent 50 percent impairment of earn—
ing capacity and ease would be remanded
for more detailed and exlicit findings of
fact.

Judgment set aside and care remanded
with directions.

t Ailnilnlrdratho Law and Prorctinro C-301
I"induigs or judgment of quasi-judicial

administrative agency in proceedings before

it are not admissible in subsequent action

against person not a party to such proceed—

ings.

2. Attorney and Client C-a0G

Admissions of fact by counsel during
course of trial arc binding on his client if
made with express purpose of dispensing
with formal proof of some fact at trial and
are thus used as substitute for legal evidence
of the fact.

3. Evidence C=2G4

Even if statement in defendant 3 brief
filed subsequent to close of trial suggesting
award to be made plaintiff for damages
from personal injuries and containing com—
putation based on 50 percent disaility
rating for next five years did constitute ad—
mission of fact binding on defendant, it
admitted only that plaintiffs earning ca—
pacity had been £t) percent impaired for
period of five years and not for plaintiffs
remaining work life.

4. Trial 0=333(2)

Trial court must comply meticulously
with requirements of rule with retpect to
making of findings of fact in order to give
reviewing court clear understanding of
besis of trial court™s decision and to enable
reviewing court properly to appraise ele—
ments which entered into award of damages.
Rules of Civil Procedure, rule 52(a)-

5. Appeal anti Error C= 1177(B)
Trial 0=303(1)

Record which disclosed inplicit fin
ing that plaintiff"'s wage earning capacity
had lien impaired fur remainder ut bis
work life of  year; and ditch .ing P>"i-
mony that plaintiff's inebility to work
would only continue from one lo five years
did not fct forth findings of fact  ili—
able reviewing court t have char un—
derstanding of ba.,is of trial court’s de-
a’iott that plaintiff su tailtod permanent
50 percent impairment of earning ca—
pacity and case would be remand | for
more detailed and e@licit fin of
fact. Rules of Civil Procedure, rule 52(a).

G. Appeal atti Error 0=117>()

Whether trial court improperly u-.-d
Air Force physical evaluation board's find—
ings to award plaintiff ? In,0KS f-r impaired
eaming potential caused by depressive reac—
tion could not be determined where trial
court in awarding total of made
no Me ntion of award for I?10,08S for de—
pressive reaction and trial court would be
directed t make more detailed and eplicit
findings of fact or remand. Rules of Civil
Procedure, rule 52(a).



ouw) -la.a Jil.

7. Damages C=>15

Ctjur.d principle ur.derlyi. -S-
11 tit nf damn: s in |,at rases is ..
jor. L jiiin i, i il tbe rr]..a i.
in iilva. pu-iihie inpn ©i it liew* "
wvirpn ! il ki i diif
tort.
I Damages C=22G

D.mtMp s a™..rli 1l fop fu WS ie
tunings sluitld it-Ic r,am-J to ;
value.

0. Damages C=GO

Disability nsirem | j y whirl, . .a
titf litcenic entitle! to upon ruirr
front Air Inter by ror.s ikei iignrio; « a
fiite! in automobile accident would itui be
it . | to mitigate damages nr*1 reduce aw o 1
for loss tit future eamings.

). Damngcs C=100

Damage award for impairment of earn—
ing capacity should not Ic reduced by
amount representing cstim ted income taxes
that injured | :r'y wcuM lute to pay on
future irc. P

It Damages C="19

Siman! uf mmiiic te  vhicli in-
jund |.dvvat! lirel “o fvicl!lie
it > - wit i 1j;L . to trial should
Ik d :F. 1it <! |Immm rpvt ASS
of W~d j-

12. Damages C=m0

1Jam yes in form of pas! loss of v iges
su™-tatnad by serviceman as rctidt of noto-
mobiie accident con!! i t - dr.uiii-hcd
or nti“igatvd on recount of [*wii™its re—
ceived Py serviceman frtr.i Air I"urec by
virtue of contractual ;im;M;j,e:uut between
. rvic*man and govt miivnt for pay incut
during periods of physical it Jit:3y from
pert* ruling his duty.

13. Damages C=132(9)

Evidence dial ostcomy* litis lud (le—
\el"ped in Imi"c of plaintiff's ; 4l injured
ill tuitonobile accident and testimony that
it etes rtai licble medical |mlei ~ility that
ei-ttmeliti-. v.ould icm .in wit?* plaintiif
for net of Ins life siipi ii.d award of
?/1 2-1l for pain and -tiffi ring tb.it plaintiff

. 2i SEIUE3

v-a . xorielle® for expected 29 years
7t - i€°nf his life.
t: im*3 c=97
id "Amining amoimt of award for
jJiAi. "l ~offering, jm.ir nr judge should
Ic guided by some reasonable
pre i10.d consideration and _should cu—
$ 0.ur "a:.. lereasonable or sane estimate.

| mDamages C=97

There 1" no fixed measure of oniiipa-
" _ion in awarding d.,mages for pain and
suffering,

IG. Damages C=97

Assessing damages for future pain and
suffering by using per dimt formula w..s
not manifestly unfair or uoju t

17. Appeal am! Error C=1013

Ultimate question for decision on re—
view rf award for dance:  for p.iin am!
suffering is wlietltcr rtim avai L ! IS rea—
sonable and not haw itwas . rived at.

in. Appeal anil Error C=>101J

Award of damages will not be vl vide
on claim of excessiveness unless it is so
I tre as to appear manifestly unjust or ic-
ull of pa- ion or prejudice or disregard of
c\ideitee or rules of law.

19. Damages C=22G

Amount awarded for future pain and
suffering will not be reduced t pre-wit
north.

2. Damages 01*15(1)

Record disclo-ing no testimony by
plaintiff3 physician that he told phdmiit
10 hear as much weight as possible on in—
jured _+hlc and ilifeloting lint phy ii 4
pre-erib d that plaintiff ire ciuielns to
tolerance by testing hotv much weight Fala
would be d!-to pul on hi.; foot would not
substantiate defendant™s claim that plain—
tiff's pain and Aqiffeu’ng were, atiiiliulable
1o plaintiff*s failure to follow orders of his
doctor in not bearing as much weight as
pus ilig on In. niitob.

21. Appeal anil Error C=I 170(0)

KiCord which failed t disclose why
trial court tia*l plaintiff's military pay
rather than civilian pay scales in ciniq utiie:

BEAULIEU v. ELLIOIl'

Alaska QOG7

Citem. Alnilia, 31 Nl o-i

plaintiff's impairment of future earning
capacity as result of injury to ankle, where
plaintiff indicated that lie might have re—
tired from military service if he had not
received medical discharge because ot™in—
Jury, was insufficient to enable reviewing
aiiit to determine whether award fur im—
pairment of future earning capacity was in—
adequate and trial court would be directed
to make further findings on ninaiul.

2. Appeal ant Er.nr C= 1177(1J

bindings disclosed by record were not
sufficient  for purpose of determining
whether evidence established that impair—
ment of plaintiff's earning capacity was
total or near total rather than 50 percent
as determined hy tiial court.

23. Appeal anil Error 0=981(3)

Where lizbility is admitted but amount
of d.imag" S is contested, question of which
category of rule pertaining to computation
of attomey fees is applicable Is matter
witbin discretion of trial court. Rules of
Civil Procedure, rule S2(@)(l).

2. Costs 0173(1)

Where lisility for injury lo plaintiffs
ankle was admitted hut question of damages
was contested in four-day trial resulting in
award of $169,93/.25 compensatory dam—
ages, trial court 3 assessing attormey™s lees
at rate prescribed hy rule for eases con—
cluded withou™. trial was Hot itlua of dis—
cretion. Rules of Civil Procedure, rule
82(@)(2)-

"3 Appeal aiti Error C=D3 t(I)

Costs C=>17.

Taxing of costs rests largely in round
discretion of trial court and reviewing court
will not interfere w ith exercise of that +s-
civtion except in eases of abuse.

2. Ousts C=t3t

Refusal to include in costs assessed
against defendant certain expcn-cs incident
to taking of <bpositions which allegedly
were necessary *o establish liavility, whoic
plaintiff did not point out what depositions
were involved, how they related to lichility,
when they were taken, or when concession

of lisility v.u man- by defendants, was
not abuse ot -.crmim.

James J. I),krey, J., and James K.
Singleton, of Del.nay. Wile:, Moore &
linyes, Anchorage, f r appellant in Do.
765 and appellee in 703.

Robert M. Libbcy, of Kay, Miller, Jaoob".
& Tilhiy, Anchorage, for appellee in No.
765 and appellant in 766,

Before XESBETT, C. J,, ani DIMOND
and RAP 1XOWITZ, JJ.

OPINION

DIMOXD, Justice.

As a result of au automobile accident I,
April 13, 1963, James Elliott suffered a
fracture dislocation of bis right ankle. lie
brought this action for damages against
Richard I1Zntidt. Lisbility was concvd.tl
by Beaulieu, and the is.oie of damages was
tried by the court without a jury. The trial
court filed findings ot fact and conchi®imis
uf law and entered judgment awardtug
Elliott $169,937.25 compensatory dama;p ,
costs of $2.10, and attormey”, fees in the
amount of $13,570.20. Roth parlit. Hf.c
appealed. We gsmall consider first Rem:-
lieu s appeal.

Beaulieu's .Hi"all

In his brief on appeal, lioidict state: 21
specifications of error.  These resolwe
themselves into six principal issues o be
reviewed and determined by tiis court.

L hnl'uinneut of naming Capacity.

There is no question but that Elliott
suffered a permanent injury. Tho. frac—
ture dislocation of his right ankle, after
several unsuccessful operations, resulted in
a lack of a true ankle joint per sc. As Dr.
Scho™teiis "aid: “There issimply a ragp i
margin of rather schbuolic hone.” lieal u
stated, "It3 not a joint any more but it’s
just a couple of pieces of bone grating
against each other.” Dr. Wielmiau te-i-
fird that the joint was such that Elliott’s
ankle could he used only as a "peg”. Jt



1

addition, osteonyelitis daelgp-.~ at tfc
mr.l.lc bone ami bo'li Slidton at N
testified ti.it tie reasonable nv-dt .| (
rbilities wtte W11 »ndi di-case u-"

tiitic £.r lic ron.iiii*Li- of Aliutt- -~

In its thin! ¢ Delusion uf law d..
cotnl Mated:

That plaintiff will st,ffira i w.ir.

k| in tha 1, iiit &F J 0,lin.H,

taking into enn-M ration the fact 7 -

hi -wage earning cap City h.t k.

paiffd to the C 4it0f fifty (50% . ;. v

euit pittr tin: F.irtliir i . tdiiti.L r.ue

pay at the time of <41 1 trge was t'1°0 .7

t rn; nth ami jl.i the further fact that

| elisa mi~itii:r;v..  life of 1.M.ty-

nilic (0) yer.-."
Il milieu contends that there is r.o Cvibn-.-e
to f.igRiit the cwrt’s determination that
lilliott suffered an impairment of earning
capacity which would result in a less of
future vattes.

On this point wo must remand t'-c case
to the trial fonrl for the t rhittg of more
exlicit findings of fact. The court™s oitt-
ritsioti as to loss of future writes contains
Hlic ig pieit filth; 7 £ tThi.at";a.eerir.-
ii; . ij-city lu!l L. it firul for it re-
it,.nl,r -fhit \v. ii: it- of I'd imrs. The
w-art s ro nlir&i 1, he-.vevor, of the
factual :_sis for tilth mi ultimate find ng,
it “Mes itm.h.1;. - iliyiii lesvtEia
fitdint; with the tMini.my of two physi—
cians i = "_oho on th: subject of Tiliiott™s
capacity o he g: hif-"ly employed. |
1" tr &.tfirl that ii: hit opinion, while
lilliott war iilidlc to v.otl; at the time of
tn Ind il 14, this it, hihty would at the
m.i tonly e iitine fikm <ao to five years,
ikl ththe coifhti-m <f lillit. an".le
would stia lily improve t&> that w ithin that
period of time he would he aide to rngage in
a sedentary type of occupation that would
"'t involve prolonged vethii-;.:, running or

t Tl partin” it i rt»f( ~ad iHni <f1 av

N". Foriaiiedlv .

‘0 ||at plaintiff will 'iiif-Vr g future najpi
["i in tlie aiiiuiinl of ft™.1]o.]n, nfior
t|t||n? ini" ruiisi.ir- it n iucfnt It
liii ifullnHliE . T @« 1ltin-

plia-av niMi J. |

J bLUTiia

lifting. It was Dr. Foster®s opinion
. F'lioU"s future raining capacity was
i .__tied only to (lie extent that tie mu-t
i"- icb-iiml worl. rather than truck
Lmi ,, v.hidt he had done prior to ICad.
tr. U l.man testified that the proem is
. condition of J.URi:; ml.le v.a.
a  thil T~ Would Kc lindi 1 ia
-." _utilities bi-ixu.e lie v.-uidd have
i.ii Jiidk as a peg ar.d w.ut!l in- de—
rived of th movements that a iiiiral
at,Me oficrs, that it would | mp-: iile for
him © le painfully Tiuplnyid in a a!" ninry
t;p of oCeupation, hut that he could not
give an estimate as t when that might he
ht-eausc lie did nut Lwv- how rmurli di.i’l
hone was present in the ,uihle.

As lo the extent of impaired Cniuing ea-
peeity, the court roeelied tre- coelu-ioli
that there was a 50% impairment. Hut tim
court dues r-tsay how itaniied at that
figure. And w. an: unable t* €1l fn uour
review of th ~reCoid.

Cnneeivald), te- court™s dvtmhinliuii "f
a percentage impairment was influ. nc. 1 hy
KIli".tS tatimony that he- had receiu | a
medical discharge from the L°uitcd State-
Air Fore :inJanuary of \%c>, and that he
was receiving from the government a [ """
diability cmr —nsation, 40% of which war
attributable to his anl.Ir, and tin- run lining
2u% to other medical problems t't i.dated
to iL}F accident. Thai thismay have influ—
enced the court appears to he a possibility,
b" C.nr.e tin: court neil®. Finding of Fuel No.
1 which provi led  follows:
That on Iicolitr 17, Jiffl, plaintiff va;
discharg®d fr-m lhe hospii.il © “fsel
si.llfii oil January I, 1%:*, =
tiff was Lii*t a ni*die.d diliar,” - fi'adt
the Air Jow, as al" v mention®d; that
Illic physical evaluation board, found
plaintiff lo be di .ibled, rs-i;5e a
Q°h dissbility because of te- injuries

Jhi" e/ words wuo :itil'lid1 by S_Iie
court mi Kllicti-! (hil'tiii ti reed: “1liet
bis wet’~ cimiil™i: da'tili it- lied el I
miril lo te" NHil uf fifty @c:) p.r
Wik

lke.<t0Silt.U v. iailva” Aia.u o;.y
GHtoea. Aleela, 17117 )00

its jic " _tibT"a light atihlc, a 10% disability
T a ive reaction” and a 10%
ii Diii"ydue to an impairment of vision;
that . _.tier dissbility is not related lo
the a—:;_c.itcf April T/, 1063.-

|13 1 tn court based its conclusion as
0 degree of impairment of earning ca—
pacity i.pun certain findings of an Air
Force fliji-.il evaluation board, titr. v-f.itkd
have In dtisor. Tin: finding-, <r judgini lit
of a quati-jnJicial adniui,tr..tivc agency in
procecdiii . before it arc not admissible in
a subsequent action against a person not a
party to such proceedings.d

The trial court al.o may have fan in-
fhictictd in its #li tcrminatiun of incn .&
cnco of a ££)% impairtiknt of eamii.g ca—
pacity by what lilliott characterizes as ad-
rik ions made by llcanliau3 trial couu el
In hi.. openiing slateiucut at the trial, auitn-Si
for Deautieu admitted that lilliott had sus-

For past lost wages. ...

For future "lost wages”,

laiited a "permanent injury”; that this did
not render him 100% disabled, and tint the
question for determination was just how
much "lie will lose in the future because
of the injury." In bis brief filed subsequent
1o the close of the trial Jleaulicud ccun 1
said this:
In summary, it is suggested by the de—
fense that the Court malic its award to
te- Plaintiff on the besis of the figin. s
tut forth below. These figures l.d.e into
consideration: The prognosis established
by tin: medic,l experts; the 61% dis—
ability rating established by the Air
Force, of which flI)% ii attributable to
Plaitiiifiv. anl.b- injury; and, the Plain—
tff-; ability to be gainfully employs I in
the future as a clcih or transportati u
p.".Adist in the transportation inlusliy,
or as a tmvi! agent.
* « = Jljtis * * » suggested that
the following award be made:

or diminution

of earning capacity, batted mi 50% disa—
bility rating f-.r ths next fiveyears ... 11,500.00

For past pain and suffering.......... 5,010.0)
For future pain and offering ...... li.lH.10

For pi-meui*tit di adility and injury I'
ankle ... ™ 0-)
Tobil ... Aot i

\2,3] It is true that adnissii-us of fact
by ramisitl during llic course of tin- trial
a,~ binding on his cliet,® if they are
tnde with the express purpose of dis—
pensing with the forma! proof of some fact
at tin- trial, and are thus used as a sub_ti-

2. Ap-irt fruii KB I iliiuny just men-
tiaail, we_ib nut lniw ulun- Tkt trial
riint ditiitiil nmireliitii i~enling IF°
fillGlL M af ilic Air Kon-e ili-ii1l \'ia}
ntuii Bl Smli Akl vere mil i

I inlu diildi™: at Miu trial.

3. Cady v ITarer I'y r...i, g, gig I-M

<12, 125 (KIS

4. JTmdiy” nifp, . fjiH'ret Aitilie A
Filh @p., 207 12] IR, tU i) dili

till: for 1 gal cviib-ucc of lin- fact5 It does
not appear ti t this was the purpose of
ocow-"d s stat ol in bis brief filed sub =
ippiil lo the ti d. Put even if itdid eou-
914t an admi<:ziou of fact binding oail
Pealli” 4, it is ;n adtai 9" ti only di.il | th—
eir. ©'%) rt itimid Jd7 ts. Bt
71 Sttt UK. its r.dv. 1ICIS (Itinl), r.d.
fla il zIT I's. bt 71 6L 7M. t- 1.
M. s acfi o i ke, tds IS,
8L 75 Set. tI. Wi J . U7l (5>
5 I L v. Shiirl. IS Va It Ut
P21 2. il dlivy; trmnMt @1
It Bt ™, v. Sim Qil I, Pl 1.4
706, VII L1 tir. WA, fill. Fail,
22 rsoten. tj st 507, 1.1.1.0-7
I\

vi*
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ott's earning capacity had been 'e"- :X
paired for a period of five year*, Lt
for the remaining work life of i ™.re of
71 years as found by the trial com!. o ,v
sc.ptmtly, what IbT_ulioi 3 emits-. | h.
Iu\ biitf does not rai. f.ctorily ep®, n Tor
r IMIi;li the 1rsii tor the trial c u:'s
("e=ccin i n of Law No. 3 which dcait v.£i;
imp..inn nt of earning capacity.

[m5] Ktincitrd raittatd il
court comply rat,.::tly with the re—
quirements of Ci .il Huh: 52(a) * with
ip-. 1 to lke making of findings of fart in
order to give us a clear iinderitsndir.g oi
the In-i; of tlic trial court"s deci -iod, sad
1o cib"c u- to properly appraise the clc-

nt; which < t(red lo t; "court’s 5 far 1
of damages.7 ‘llils was not done in this
r- ¢ (lur review oi the rccjrd leaves us
with the conclusion tint the trial court3
findings with respect to damages for fu—
ture impairment of earning capacity are
not ruffici. ally detailed to afford u; a
char under ianth.;. of the ha-is for the
court's award." V. “ler. fore will remand
th:t c.o; to the trial c-uri f r lie purpose
of L -hi: g dtaih.l and eplicit findings as
to lilliill’senr.-ing c. p dip- r.= ! the degree
of impairment in re-j -ct thereto.0

In Li; Finding of Fact No. |1 the trial
court refem. 1 to the fact that the Air
F. r:c physical "_valuation heard had found
Kfliott to le disabled, and that 10%,
of that disability v.as due t a "depressive
e U In Hnling of ¥ .ct No. 21 the
court t_t! that a p ych.iatric evaluation of
lilliott had been made, that the psychiatric
findings were that lilliott had developed a
depre-_-ve reecti at attributable to perma—
nent rtippling, deformity of the lower ex-

G. Civ.l;, "™'(a), provid.in part: )
In all a.tioli'i tried UEon tin, laelj
willimit a jury or with an advisory
jurv, ft-e -mirt iliall find lit* faeta apr-
eiatty aul rtate reparately ill espti-
riiiit of law tliereuti aid ilii-ct lli«
rill*ry tlio appr.tpiiaie judgment

7. larid; v. Satdil, did VM MIT. 171-
i LVela lhili; deuittili v. Jo-0p,

p.2d ins, tun (Ai.r.u imd; sl|o-

.c-riia, 2d series

t/omity, semi-isolation, and a protracted
peril d of surgery and recovery, and (list

depressive reaction was proximal, ty
\ .u:.d by the accident of April 15 Ho.*.
A1 -.ulivit contends that the judge u ! the
Air Force phy-iral evaluation board's find—
ings t award Liliott $1G,031.00 for that
pirl of his impaired earning p.teuld
caused by a depressive reaction, and ti
tiis was error.

[6] We are unable to review lii point
localise nov.il re iti the court®s finding of
fact or conclusion law nr in".m.nt 1
there any mention of a:i award of ;IG,Pb,-
06 tor a deprr-sivc reaction as at; rluucut
of F.lliott3 impaired earning r pecity. |,
may be that the trial conn intend*d ihat of
the 50%. impairment of taming rapacity
which i; fotin 1to rxiM, 10% was due to a
tores"iv-c reaction. However, w-C are tin-
aide to determine if that is the case irm
the record as it now exists. This point
should be clarified on a remand of the c.v
for more 4 tailed and eplicit findings nf
fact

2. Future JlI'ujjc Less— Present rdite

The trial court did not.reduce tip"amount
it found as damages for future imp lim. vt
of earning capacity to present value, In—
stead, the court stated that “The interest
rate reduction and decline in purchasing
power of the dollar h off-set by pay in—
creases plaintiff could have expected in the
future from his military service,” loeulie-.i
contends that the failure lo reduce the dam—
ages lo pre-cut value was prejudicial error.

[71 The general principle underF.ing
the av.c-Miput of dam,age, in tort r.rs

is that an injined person is eiuiiFd lo1¢

teol thntillirx PO V. \V =
Coiol. C.I., "U *21GQUl. 97T. 521 <M *
la 1912); Merrill v. Merrill. z:u. 1K@
rli, BIS Alx.l.a 1912)i IEhl n v

(d.riiieni, 51S P.2d 217. 2 (Ateld
).

C. Pulrid; v. Sdvel, inl, 7 Niipi, It
.1 -t I,

9. Imre; v. Silui, L, lick 7, swpra, 1IY
P.2d al I1Q.

ESA*JL.IFil/ v. LLLIOi i " Alaska (71
Citean. Aladda, 4311°.id 021

replaced as nearly as possible in the posi-
lim liewould have occupied had itnot been
f,r the defendant™s tort’'0 In the cat uf
inip.dmrut of future eaming capacity, it s
re.d -.red that a failure ti reduce damages
t, present value would le to place the in—
jured pir-on in a better po-ilion than he
w.-ul Ihave occupied except for the defend—
ant’s tort, because the injured person would
get all of hi: future wages b n ; in a haticc
ait 1 would be able to iiuc-t the lump "um
and realize iamings on il iuve.tnent
during the intervening ] riolll Fur this
ree- p _hat money ha; tiw 10 earn
 n-y ithas become th: gur.eraily accept-
.t rule that damages awarded f+ fu'-tire
I of turnings should be reduced to p:- >
<Xvorth."-

fdj In applying the general rdic, tic
? ip-i.fe Court of Washington has stated
a i-.mvlv for reducing awards of future
i-rags to priZtt value wbieli involves
e t of inlcreM (wliieb) could fairly
be v peclt i ftom *afc invcitmi-nis which a
pet dn of ordinary prud®-nee, but without
pati—.ilar finacial agati.nee or 4ll,
e &1l rtilc in that locality." 1 This for-
tuki, although empirical at best, is [rob-
a'dy as definite as any that has been de-

ml lint we believe that the rule for ro-
da® .7 awards, including the formula ap-
I*-1 by the Wathinglon ocourt, ignores
: z.vhidi should not le ignored. Annual
. at a varying rate isand has been
v.nil us for many years. 'l here i; no reason
ta expect that it will not be willi us in the
f This rate of depreciation offsets
tl: interest that could be earned on govern-
mt-.t bonds and many other “&fe™ inest-

10. IFtv. Vamrr. 9 vinli 2d JW. 2uo P.
2d -us tll (IG-,). P taiemonl, Turl;
t M oiunoit J .t ntl5 (it
JHfiEt, Hum: , & yip ,, tin)
@9, Aei-al thili1 ites v ILidl-

257 101 Dh, @2 A AL K21 rIB
I Gir. 1058); MipHI v. C.iMo i
Cmmt{, ni:; l%/ &, tn, 2u s.w.—ji 02.
21 AU2L 471 11661).

II.(thé?gslj)miek, llame:. 5 W, at o

'*v Wentav. T. IX C,.m,.Il,. 15 Wa Il

" it o e Co: L0

nients. As a rexult the plaintiff, who
through 110 fault of his own is given his
future earnings reduced to present v Inc
must, in order to realize his full eamings
ar.d n,.t le penalized by reduction of future
vamili g - to present value, inve.t hi, nu-iy
in oit™mprises, other than those which arc
cnndlerod "'safe” investmi-i.lIs, which pn.n-
ia r.lam inintcre tor dividends ge.il. r
than I:c offseiting talc "'f annual infl tion.
Iut ours is a competitive economy. liy
their very nature iOiuc inlapri-e-: beclo-1

inwdl.irs® moiuy nr,* going to f,il with
I diiug I 1 > individual;. Thu mii -1-ad
of ! ing assured of eamning; at rate.gr- .-
er than the annua! rate of inflation, the
injured pi -indff vt r.ka cl*.arcof,u™r ly
b dog I future mr.iing, by rrdiz hy <r
intv.ic investm, litu  fjiue tie pkiniff,
tiri;gli the def-ndant”; fault and I
own, has been placed in the [o;itd,.:i of k- -
ing no a-surauee that his award of future
eaming;, miner | to prevent value, >»n | :
utilized oo that liewill ukimv! L. r, I5e 1i;
full cam.ng—, we believe that jipiiec iiil
1" -t be served by permitting llr* ti-r of
fact to compute loss of future eamings
without reduction to present value. Ths
plaintiff >more lilaly to be p-.V > 1o his
original condition under tlio rule we adept
Ilian under the prevailing rule wiii h edls
for a discounting of the ; vard lor f.Urv
eamings.

Our conclusion is fortified by a:p!l +
factor which al.nmay not be ignor. L Tiii
r. the factor, relied upon by the trial judge,
which involves wage incrc.seb liit tie
injured piantiif might have cgp-€% 110 r<-
c iv ill the future had he not been injure 1,

eliedin;: v. lililinl. 151 Nib. 191 55 N,
w.21 150 (19%2); n.maiury v.
<Im. 21 N.I7J. fnShia) 22, 121
151 ALit. 7-9 (1911) : X;Livv. Peirr,
210 Mu. jo, S.W. S-€ strij mo-"H:
I mil WAL TnriUi 5921 Ammi Ml °L at
X1 55 (1959); M. I.amiml;, Lrei.aa 5
8L, 4l Sill (1955); Awuls., 77 Al,1L
1159, 1410 (19521 151 A LU. 791, 797
(1915).

It \IMu v T, 6 Gliwty, I, iiri
liuic 12. 275 P.2d nt 1.
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It ii a mail” rof common ex-perkr... _tas
<rcpri y-%s in his chosen occ..p  dGior
rd An i Jircly I« incrca e | nr-
I; :s the mnr=pass ly. lrr = ,-ny

gflu ke ;v earner era n thly
i> .l torttiii."\v.:pc incn"i«cs w .a suite

to tin - Tinl5 factor generally -my L4 1
i,.i.-tomtit v.h-n I.. of future v s is
ilit mitt 1 : f there i. no »l finite

way of mh: m.iii.intr at the time ci .rial

wlwl w.-.ac irert*." a the plaintiff m.., tx-

p.et to re., ivc ia the >e~r to -to. How —
ever. this ft.clot r.u.y I - a it.to arc uni

to iait extent v.h. e c- 1 r-1to | m:a
uili ittinr r H ti,* r- :u't ti ..clnxl when

future earnings a: n Il r.duc !ti[t at
tilat. Thus, if th re ii any fear that fail-
tin*to r> itic: the J5e.:in* value will —-ive the

Jldi-tifig" - o .a L-1 cntiil. iltiil er.itsc
of tin po- ity i L. wmr.H:-uccc fill
itn-trii"-iiti of th" 1iini a.w.rdrJ at r<turns

greater tlinn the* aaniial rale of in: Ztiun,

Steh fear 1. obviati 1 itl: f--1 tl),t the

award mr.y will 1,0 ITiiai at in that it .le:,

r.ot lahe into account probable wag* in-
crc.;*i that the plaintiff wad." nrdijiSt tly
I:r\; Lalul 1j - thi"laa

3. Tie;;:, lay.

Elliott tdiii- 1 that he votl! Rro-c
1] r aa jry fr.ni the Air
Force in ti: ai tof FI71.00 a m-m"It for
the r.main I r of hi; life. Ec. alien ¢ &
tiitl. th £ 1lv 1.1.1 judge committed |T. in—
die:..! error in Kkhi "hr lo deduct the net
prc-a nt vahn* of future retirement pay from
t* award for future k : of eamings.
Beaulieu™s argument ir that to allow lilliott
damage 1 for future wage loss, in addition
o | - rftdr m nt pay, is to imju”.ly enrich
I'lli. T ly allowing Lini double ooir.pevn-
tinn for hi., injuries.

[9] The Riiiend principle underlying
the a S"-.smnlit nf damages in tort cares
is that an injured Jer-"ii is entitled to he
rcplac* la, nearly as pos iljo in the pn-itinu
he v.otd I have occupied had it not hern for
the defendant = tort.11 lilliott had lieen in

t N n, in Mpri.
iS. toI's.c.v tt st sv,n sopi (it

the Air Force for about IS years at the time
of his di"charge and lie ti tifial trt e
had inleiale I o remain in the service for
at lesst 20 years. li lie linl not hovii in-
hired, Filiott c. uld have conlimi d to eam
to [i full capacity and, in addition, after
2" years" service, would have been entitled
t tetire and draw retirerent pay.13 Fy
1 «.-m of hi« injuries, lilliott was inti;!-!
in; "er lvv L ler .irad larly for di-.dddy
and h. tv retirement pay in lku of rciitc-
il :ton a regular besis after civ.pl. lion of
2 ™tears” ; wice\lG Tile award of damages
T r impaired earning capacity has the effect
of putting lilliott in Hlic r..me position ho
would have occupied had it not been for
tik iaitiry, because tin dan.sgcs nprp-ui.f
what F.iliott could have ear-.id had lie . t
| and the disbility riti.-enul!
pay r.pn .cuts that which Flliott L 1|
iarm | ..rd bee me entitled tomid. r law I .
ri-3ln of his y.-ars of service i - ii:
IF'om. In other words, lilliittr.vrec. .
an ar.ioint represintimr v.;.;c; be a-iM
have earned were itn-t for the injury,;1
riir-;,;-nt pay; had lie not be. © injur- I,
lie would have rcccivr-~the full way*, Ite
could have tamc | duriiv; hi=; romainii
work life, in addition to rc—tiv: ; tin™i -
tir.m-nt pay to which liewould 1 rone i mm
tilled by reason of his years of service it
Ihe Air l-orcc.  Thin, lillict, under tilke
court™s av.al, is {JettdiiR no more than le
would have gotten had lie r.ot been injurezl.
The disability retirevent pay lilliott is re—
ceiving should not be used to mitigate <.,in-
ages and reduce the award for loss of fu—
ture eamings.

«. Income Taxes.

ncaulieti argues that the trial judge
erred in failing to deduct from the dam;:* s
awarded for impairment of future eamning
capacity an amount representing income
t.urs that lilliott would have had to pay oil
future income.

The courts are divided on this ijui"ti-in.
it 1" the more general view, support™d ly a

ic. iorsuit.  jeni, not (-'wm.

BEAULIEU v

[a0TT Ahul.a (73

Cite as, A|a|I|a 1D| I U£Q

majority of American decisions, that ait
amount representing future income taees
sin.nil not be deducted from the award.17
As v.a; stated by the Supreme Court of
Ii%ica 1 .land:

This view has been adopted by the vv—-
mis cotirh on diverse ground; but jvl-
ntr.rily on the ground that the quantum
of such taxation is of nocs-ily in the
realm of conjettiire.13

101 We ailgpt the majority rle. In-
rouie tix rales, provision:, r lnilg to dc-
thictir.-s and exemption;, and other aspect
of income lax 1t.sand regulations a- so
stihj*ct & change in the future Ih.iit v
Hlii-c that a court cannot [rodict with
rufiivieiit Certainty ju t what am _tints of
mon-y a plain-iff v.ail-1 he oLligrd io pay
in T leral and state income taxes on income
that he would have earned in the future
had it not been for a defendant™s tortious
conduct. We hold that a damage award for
impairment oi earning capacity -liottd not
Le reduced hy an estimated amount rcpre-
rtiiling income taxes liiat the injured party
may he required to pay on future income.
In ;warding damages to Rlirtt for itn-
paiii d earning capecity, the court did not
err in failig to lale incom™ tax ennse-
gn s into consideration.

the award for past loss of wages the income
taxes Elliott would have had to pay ha-1 he
earned the amount awarded prior to the
trial.

5. /., 1.uss nf Wages.

Elliott testified that he had not lost at.y
military fay er allowances between tl; -late
of the accident in April Wo. "and the date <(
his military discharge in January 10dd.
ihiring that period of time Elliott was ii-
ibcr lwfirtnlirad or on leave, except for tin-
period January t August, 192!, v.hen he
was on duty stats. The trial court award—
ed @I0.7A5b for a partial past wage lor
covering the period from the date of th «:.c-
cident to the day of Elliott’s dischar; e froit
the Air Force, hut ifgthe p I -
t\ve-.u J.umary and August, 1921, when Fi
licit was on duty status.

r.ratiiiea contends that this award Fr
past v.-ges was eiror. 1lisargun™x"it L -
scuce is that the general principle under—
lying the assessment of damages in tort
cases is that the injured person is entitie’!
1o he replaced as nearly as possible in the
position lie would have occupied had it not
been for the def"rd.a..t's tort, an 1tb.it due:
I"li- L 1stiff:red no loss of wag- sch.i-g the
peri*d i A M=giruld le award, a i

[12] In arguing e;: the r-vad -h -1

(L] The rule we adopt has no applicabe mi tairc-l, Elliott urges the pa*f

tion, however, as t the court's award of
pest wages in tie .—mount of over (T -"u, *
The reason lor the rule- irebility to pre—
dict with sufficient certainty vh,it taxes
would have to he paid- does not exist here,
because taxes on income earned prior to tri—
al can he essily calculated based on income
tax laws and regulations as they exiitc-1 at
the time the wages would have been earned.
The eottrl erred in failing to deduct fnni

. Annul,, er: axj..m inn:, tsmj <m.n).

in. o.il,, v. Cam), ms Attt 7T .77 (IL.f.
Ll S i lido I—’llVS‘ 4 th,

V L r2 .. HIP. hill SAv."Xd
71.5, 711) <I1tlwl; ik hill-aeil, e
1'S. 15. x:; SCI. 117. e r,.M'Jl st
(lijty;  CMiiiiiiiiii v, Liiliiie Viii-
=KL 7 oS, it o, @i fir
I"HII): Sp.-n.i-r v. M.utin K. EN) C-iii.

4 r"J- ]

the oollateral source rule, which peovi-"i.
that tl.mages may not be diminished nr miti—
gated on account of payments rcciwl ly
plaintiff from a source other than the de—
fendant.19 We applied this rule as to work—
men®s compensation berefits in 1 Tdyc-vay
v. i."atli Star Terminal A 7t-\e-l +iig

We apply tHiorule inthi.in: ";ne. 13
tering the military re+vice, Elliott i "1t t
ngr- a, io perform certain duties an 1 fun -

- igIE" b 1IN IS g)
111> ; liw- T\, Vrmlato— b 1L,
. tlo &1 ha. €4 Aleti.

10. Al V. II| Ui IthlI 227, InTA
MLA a..i: |rt~*n|t tltmg|
T'Lix * olItV|**|I K-ifiird rule 1) f'iti 1
tiet iiln-d.fues  Auiol., 7 ALLIX.:M
st 70 ).

. B/ tAdolr. Uro (Mal, 1 kR
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timis in exchange for certain 1 __;; ;o mil .
given liim by the government. Or.c o:

Ifliofig was dlitliev..i5to receive . ; m
p yand all iwarecs during periods -

¢ I incapacity frtm performing le:

This v.a* i (lie nature of a contrac/i 1r. -
ooawert hotve et MiLint ard lic fce >,
m-t when lie lec-imc a mender of le
r.raivl forees, and which liemay Lav, p..hi

T r ly accepting wa lover than th slie
might have obtained front the jkd i-e

of liize (ulies in civilian life. Tltc ir0T.-0
that Kiliott receiv'd Iro:;; the g.immini.,.; 1,
m ! the i alt of earnings lact of such p.
«iii? c.iitl:actel nm; tig. merit.-1 Such a
ocotimetdi.il arran:;. nei t was in.do for Ki—
at’s own nefu. and r. 1 for the hem-fit
of a il i aor, such IZ,ilal. The lat—
ter Lasno right to r.iitn 1u leiichil of geli
an Arrangement ly L. "in; tirr damages
av.ardid ngiiu-t him r. luc-l by tin: aliiioiuit
that lilliott was paid ly the g iwrdnt nt
d itt the pen 1of hi. dis iliiit. The tri—
al mart did not cir in awat ling damages
fr h.s of wage, dnrir ; the j if 1>FKI-
iud"sdiv liiilywhile liev.a _:.d inthe mil—
itary senice.

6 Athc /i usn/ WYL /T

oflice .mt "wiiilke |l lilliot _"1,21-1.03 for
p =an isuffwi® rthat & <Wfjidd e?-perien:o
for the rtialir fhi life. Beaulieu eon-

.= __vard.

An infeel oz orlar;yclilis, laid devel —
op.mb in the Imc of Elliotts injured niihlc.
KT-,",t testified that from the time of the
ot (-F the osleoiiivelitis he was required
1o laop hi; M.hle in an upright position for
a piHi'id of fr.ll four to five days nit an
average of once a month to alleviate the
pin he e.-.nertmc-1, t,..i1 b nff-n<l pain
of a sufficient inti mity lo 1."p him awahe
the better pait of the night on an average
of one ni ;ht per week, and that there was
an open, draining sinus i hi anhle. Enm-
liid concedes t".i Klliotl*s testimony v.as
sufficient to justify an award for past pain

QUFEd).
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mil suffiring.”” Ilower er, Beaulieu con-
Zi;di that there isa lack of aul. .t.mtdal med —
icd e\ iihnee to jtistifv rn award for pain
an 1sulToviiig in the future.

fir. Vitielunan testified that the n-tcmuy-
; fitis v.otd 1 cause the shins tract in KAt
ankle to become oHi erated or plug,, 1by
none jarticles in the dr. mlse fluid- nlteo-
ntyelitis hi ing the type of 1 1 ,li:n r .used
by the healing process indr.iin. - mmmyer
discarding dead lone— and that th -1
a pressure build up and a swelling with re—
sulting pain.

Dr. Foster testified thit the prolL.ble
source of lilliottZ pain va- thopi wf- . f
injured (issues which, tki_niguiil the in—
jury, operation and infection, hecun: rt
rili'rd that with ic they Li-tn- _uw.
It is ti<.~, as Viarthii points aut, il i Dr,
K tr raid that within rp| lo.uimah y fi.e
years from ‘he time of trial, 1 Tliott would
he aide t return lo worlc and would no
longer he limited by the infection, lint the
doctor a! j testified that at the cud of the
five-year period lilliott would till have
some pain, and that it was a reasonable
medic I probability Ilint the osteomyelitis
would remain with lilliott the rest of his
life.

Dr. Schollens gave his opinion as to the
reasonable medical probebility of tic infec—
tion in Klliotl's anlde continuing for the
remainder of his life, lie said:

Yes, 1 have an opinion, and my opinion
is that the infection present, by all odds,
will continue, there3 an excellent po ri-
bility for the rest of his life, iio matter
wh.it medical attempt: arc made t rtenr
the infection in the anhle. Present- the
experience with osteonyelitis indicates
that it’s very, very difficult lo tregt, that
ctiris are relatively infrequent. Recur—
rences of those that appear lo he cured
are frequent. For those reasons, | would
feel that he, at present, has a chronic
infection. He liss the flel for the in—
fection, dead bone, and 1 think tte'- this

22. The- trial jililee mwarili-il Keliult $7,300
for past pain anil suffering.
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will continue in the future for as fr

as | can see.

And as to ti- reasonable mtdical probebility
of the general condition of the aul.le im-
Jirjv if;" or remaining the same, Dr. Scho!-
tens said:

1°d say that the chances are that his rnl.le
will stay very much the same as it i
with no appreciable change. This is by
far the greatest probebility. " * -«
There"s— theres a slightt chance that it
could get worse. There®s a slight chance
that itcould get he™tor, but— and 1™m not
talking in terms that if he never rces a
doctor again. I mean if he's treated. |

think the chances of this appreciably im—

proving arc slim or really of getting a
great deal Worse, that3 what 1*m saying.

[23] The trial court found that it was
a reasonable medical probability that El—

liott"s condition, including the infection in
the ankle and the pain, would continue for

the remainder of his life. The medical evi—

dence supports such a finding; we cannot
say that it is clearly erroneous. Such a

finding, in tum, justifies the court™s con—
clusion that lilliott should be awarded dam —
ages for pain and suffering fur the remain—

der of Ins life. An award of such damages
was not error.

The trial court used a per diem formula
in assf sing damages for future pain and
suffering. In its Conclusion of Law Xo. a
the court said:

That plaintiff is entitled © rrnvir from
defendant tire sum of $7S,<WK) for pest
ami future pain and suffering, for his
genera physical dissbility and pirmanuil
crip] lingand for the fact that he will no
longer lie able to lead that sort of life
t which he had become aocti toimd.
The part pain and suffering & - | at the
Mini of $7,50(00. The future pain and
suffering of $71,211.00 is based upon a
ihiding of $20.00 per day for 52 days
per viar and an additional $3.00 per day
for 313 days per year for a total sum of
$1,070.00 per year multiplied by 36 years.

Beaulieu contends that such a method of
ascertaining damages oconstituted prejudi—
cial rrror.

A similar contention was made by a de—
fendant in Imperial QGil, Ltd. v, Drlik, 231
K.2J 4 (6th Cir. 1056), cert, denied, 332
U c.”1, 77 S.Ct. 261, 1L.Kd.2d 236 (I"%6),
where the trial court had used a p. r dicta
formula in awarding damages for pain and
suffering. It was argued there that dam —
ages for pain and suffering cam; .ILe prop—
erly computed by using a mathematical
formula. In answer to this ..not::4t, t,>
Court of Appeals said:

It remains t be considered whither
the method used by tre- District Judge in
determining the total amount was error
as amatter of law. [Itmay be that il was
a novel one but it dois not follow that
it invalidates the award. In il--t=Tininirg
the amount of an award for pain and
suffering a juror or judge di- uld m. -\
sarily he guided hy some reasonable mid
practical considerations, It should not he
a blind guess or the pulling of j figure
out of the air, At the S'late time there
5 N0 exact or precise me.: <tiriir stick.
F.xct compensation s inp. si'le in the
abstract hut the juror or judge slio™l
endeavor to make a reasonable "+ sane
estimate. The practical considerations in—
fluencing a particular juror or judge or
the reasoning used by him may very well
differ vD*h the method used by another
juror or judge, yet each of such different
methods or modes of reasoning may be a
re. unable method o *reaching :hc dedr."d
reult. Wo arc more concerned with the
test It, reached by a reasonable peacesr of
rer.uiing and consistent with the evi—
dence, than we arc with which one of

«cral suitable .formulas was actually
used by the juror or judge. It is not
licc—aury for us to adopt the method
mtd by ihe District Judge as a tide of
law fur @' proper disposition nf sell
an Ksuc, and we do not do 0. In our
opinion, il was not an arl.itary or un—
reasonable approach to the problvm pre—
sented and its application was so adjusted
in the present case as to Ic oiioistvi.*



with I'c evidence .ad to reach nr.
which docs r. tappear io ns t<be r. m
i*illy wnjiid, Diild.1 St-T"1i v. Pusccd
5 Ti;., =t 21 5; City "i Kr.i\vil
1*uu. v. Rail v, 6 Cir., 4>> Fj1 2\

lib 17] u~* with Il i wiiiiLr.
A . we t "1 o, 1" \. =
there i; f.. 1nii" me efcoip -
in .aw.ijdfi. e lur p,ip <1 .mni.r-
ur. aul oi."t an award nt'* ' ;i list;
intheg lisiu. ®and ii; * b«
of th"- tnbuii.d as igued by L:Vt Lt

wh_it is ju t cotuj ass t."" n.  \wv« eliGi SW*
1."thing liwtif.-tly w.fii:" i»tinj ..t .~ a

the t "tl-.od i mby the tri.il i .SiL
ing Jam., =f r fnia.-e p..I7i j:il J-
in fart, a. ..... sUf."y.tv.! ©» 1T, :J

<"1 i tkrkansas ca-C ot t Dirv
St i N LT "petiiof Saat.i lo Hy. Co. ™
17 ;.ir- lo k¢ a fair argument ami a
el cial Gi%jr” lo treat daina ics for
I iin ilie way it is endured- day ly day,

.2 liy innth, year liy year. Ultimate 75,
I. iv." jer, the question for decision iswhcth-
cr the int.il rum is "caS"Miu"dc or not, re—
fit Nee >0of h.iv; Ttv.as arrived at. W* fitd"l

€r: rit the r"elul a il hy lie ?s:1
foint :,tawarding da.r.ia; for ftilnre p.tin
at-! Mi fieri:iec

[Nl 17 . a cottend:, that the ttal
rtmavar! |IKL rris.tu™T: g sgro;ly
< aaite. V.4 L..Unot et3 9k *qver.l
ita< Sti iv.C'au;he ili; 0
lLte- ;: li t: that it C tianiieatly
mejiH. .k ko ;dhe rtT afp St
<r;ni i oradisregard of ihe «ihnee
orre! "flu,l (bom "Ti:g II; ee=i.lniec
oi to:veitt an;go lo '5lixte t.k,
il mil " it iing, a 1 th, [iikina " -

25 Zilr.lat . See Afjint.. =r» .1
i.r diaiiap la.Ilii.eiOawl Ta if fir fia .|
*Inin fir i Mddi -|||“"||t|" o A

I 1. el i-it
ti. it 1-) ioit>; mo21 tAh (i
2", ina i a. i, ;ti ot i (ffZtt,
i it t I Lt v Hit It 2tt [ 1.
Il oa tirll JiiLa J.-t ,,j

. 7T . i A, I I 123 yen; i

A m e t likely t endure for the rc-
-re/ *; life, it is our opinion MHiit

10 lia future pain ami sufferin’;
w1k liy unjust. Ami L aulim
meiitci! in his brief or in oral
1.t the trial mtut acted b, li

r T ; mjinlies.
i e . ix gdl llic r.mrt «t5EL in
;- rthein,; ihe fu'.ure p in &1 siu™foriti’g
e lo jr .ut vinie. I1I- relier ;e
il ,*ntheei siiAfkti v. Milv_atibv
e "e lemd TL.H.9. <oj".y* where the
., after disapproving of lhe n  *f a
lust. mpatural ftirruila for computing *kit
ng.Ffir pain and suffering, said: i.ogic-
aily, if :hi tutthed v_ere folhnud, the gro s
aim.wit arrived at should lie discounted lo
I Ie\C, -t

5] I an award for future pain and
ruffering must I, reduced to present value
when a uratheaialieal fumrtdn is used, it
rut.it he for the same reason that an award
fjr future earnings i;dije.itin".c 1 nttder llic
prevailing rule- i c, e d:.: the plaintiff
receives Ids damag-"; for lhe future in
advauee .ml is alde ti the t tn: thw
award 1 and rraliaee eamings during the
intervening p.rind. But wc have held hh.it
an lo impairment of future ca- .it;; capacity,
tlio award should not he reduced to present
valie. The same reasoning applies here
as to an award for future pain and suffer—
ing. Because of the annual rate of infla—
tion offsetting dividends or interest that
ni.ly le expected on "safe" investments, and
oi the i k of loss involved inmaking other
invesitmit  a pdaintff ismore lik’dy to he
twir.re.l to Ids original codditi ni Imd dc-
f*-ud.uit not coir.initt=d his lorl hy all iwui r
th eplaintiff his a".vatd for future pain and

21, A"MJ'll, I* L.ra v. BiilSon, ICA P'-M
) LvJ (A||da HHITIi Niitimi.'tl ILinl;

nf AIaS| v, SEITu L, I 1T LA, 1
(Alt L™t Tnleli'l v, fi-lwiil;, k!
I'AtlllﬂII(AIIIlJ =)}

K. 11 W1-2d lint, 100 XW.Jd 2TI, 271).
Mi AL u2| 227. 210 (IHod).

2. S ais, ,,|n V. Pitinr. 210 Mu. in.
2" SW. s, sij (1U21); I'niiiiiii nl, ')
Alii*h.Ji.Fov. 012. 020 20 (10021.

Ia... .

suffering without reduction to precsmt
worth.
filially, Beaulieu contends th il llic great—

er part of J.litt’s pain and saff tin_; was
nlinhutalde 4 his failure to follow his *Joc-
for".i orders in not healing as much weight
as po.-ihlc on his ahle, and there foe hit
such puiti and suffering cannot he tlioha is
for the rceovery of damages.

Dr. W iclunau did slate that If he were
&|,ad hy Kilintt for trcatirenl, lie would
S: < tasmuch nll liona,p #  ard
IF t il was Ids opinion th.vt ComphlO ron-
hulalion would he lii> 0. gostioii or pre—
scription.  lnv.i ver, there i; no evidence
h.i Dr. Wi > avor I'hi Lillict :ihear
as much w< i~ w __ Ic mi his Mild.
Al That Wklii.i.t, ml was that tin. i-what
Ic: v.onld pre: Mle if he vwre to I, t M-
I 2fur i injury.

f20] Threi Luno tesliilioy hy Dr.
fade.” that Ic ! 1Klliott to hear as lunch
wc :;hl as Ji<;ilik oil hisanhle. The doctor
slated licit he proscribed crutches and ad—
vised Mliott to use them to tolerance hy
testing how much weight lie would lie able
1o put on Ids fot, absorbing tire rest with
the crutches. When Dr. foster was asked
what Ids suggested course of procedure
would be, based on his examination of bl-
liott"sankle, he slated:
My suggested course of procedure is for
Sergeant lilliott to continue bearing
v.diat- weight ho can on his fool, to treat
it when it bee iis inflan® d and *.re and
red by warm ."th; and elevation, lo con—
tinue on the u c of ibe crutches up t Ihe
Iimtc! of ¢ ">, to maintain Ins brace
<nh l"as Lok
“flier 1, ii'ihilig in ihe cvidn.® 1" "bow
lhat Hi*tci h"d no! done what Dr. loiter
t Ithat liedo. lie record docs ii't
s"i"Uamiaie I'cclict’s claim tint MHinkVi
p.i i ai d Mifftuing wa; altriliolalili to his
l.uhue lo follow lhe orders of hi. docior.

LG<I's Altm
As a basis for cmpulicg Miolt™s in; tir-
ment of future eamings 1"r the i<in. in
of his work life of A) years, the coml used

sir .1

Kiliotl § wage, scale in the Air Force at the
lime of his discharge in the amount of
£ a m'in"ll.  On his gppeal, Klliolt
claim= Ih.it his future wage los; was grat—
er than Il dele:mined hy the court. The
bads for hi", claim is that, cniiM"lcring evi-
di nee of his 0.p riciicc in truck driviui; and
traffic man:, zimeul, th :court out.at to lave
deru”adn.""1 what ciridngs h.lliott prohaldy
Woiil 1 and could have rcecvivd in civilian
lili*-tie v.."™" -il* there 1 1"igh-T Fr
s.nuc liic oi work Hin: in lie. military
SC:\is-,
1Ij We have held that ibis cam mu 1
I,:1ia.n kel to the trial court for the p.ur-
| df mal.ing cetail u and egplicit fin -
ing. :s lo Klliod"s earning t pecily a; 1the
degr.u of hnpaiinviit in respect thereto.
Such fiu'lirgs j-.y caitaiu the aastver lo
the (piGsliu i t v.Iy the cunt nsd fil-
hoii*s miliciry pay, rathe- than x¢iliau pay
scales for ewe.ivaleut work, A" a cesis for
computing fulire wage loss for the entire
period of 20 oar-, when Elliott had indi—
cated that he may have retired from tit-Air
Force lit the end of 20 years of service
v.liidi would have been _approximalaly t, >
y"-ars after bis discharge if l:ehad not
ceivid a medic..! discharge. In the d.” n<*
of al. T-iatc findings and a char mtdcr-
sl.mding of lhe bn"is for the court™s a.".rd.
we are mial ke to rS’; upon IHit tt= conien-
lion 1h.! th mward f r iuipalrivgtof fu—
ture v ruing capacity was irakjuite
12?] Similarly, we arc unable t> pass
upon Kkiliotl's c*mmlim*ion that !;;c rvilmce
csla”.lishrd th: I the W; airmen® of hi: ,. ;n-
ii"g capacity was I'™ h or near total, rails r
than d t rmincl bv the court. Ad-
I"iptie finding; a- to LItiol'™-: d.";nmmoi
inm.iii uiitiit of oaruing rapacity may affoid
a "L.:1" mid® iU,"Hiding of the basis for tde
Court Zilcti i*liimatioll. "I lic findings are no!
I*dliotl"s !i™".t i out has to do with alt"r-
NW'S I C. nllov."cl by II™ court. Cavil Uide
H2ia) fl) piovidi ".as follows:
I"ilk . tlw curl, in s dbcrvtion,
i.dh - Av: directs, lin: following n.®\d-
tile of atniim.v's I€s will be ridlivd



%to in fixing such

for Cut party rc-
covi'ftng any mm

, judgment therein,

A_~C-RNEY 8 FEES

tr.:ibdiil
ii: t SJ.00 Ay A
N- tvm
X.".t Byr.j Ire.
(ivtrfh™i. 1) i
Should r.> nev.o./ 't i
nev"s fees for the 1i-. , Jarli may

he foei? L- the cr;nt z; a part i the
c tiof theact: a, 1a I ik-ircl: 4, in
aiti i.iller;-tt

“lhe court av...<daii Elli tNA..,70.29 at—
tm\ey',, fit 1. Ton the plO M.v < it
ci in t.: “Without trial" categvry of the
above ruIe Elliott d-iit. that thi; was an
aroAi. E iplication of the r;la ; *lilirta
correct c. input; timt cf ado::.".":, fees
should have Lieu under te* tested"
category3) because even t:ei;:li lizbility
w uj adtnitlc.1, the sto:e:d, .Uswas
in i:suc nfilwas et -4l ina  sr-day
trial.

[22] Inar. jitcdd; ..lure lizility
isrhirt- 1wt the Jiu 1 .:0'¢% , B
contorted, the pie-t; j oi which r ".-gxy
cf Civil Mh"Li a) (i pledlc inc ni-
piiting n"CKft .i ai.mtnr vliiilt the
di-uit *of iu. il Grat W'c limit cur
Pedv in Zuttirs "t lype In the ipics-
ti = of W tilur i.j it cxccedi 1 the
moil!, b; ti “..di dheretioii- witelhcr such
di-cri®i..:,,ry awboihy has hoi.n abused.3l

5. i £, s apfrl LiLr T
" nh @I "ai "uv of trule w,nM
L= kil ! o 517a 1177

3L SlePitmishi v. L.e 2t 1.21 17 tll
lAlaska 1b«); Kenni I'n.wee Curls v.
Simi_lli'rg. 11" FAI QAL i<l (AtH.u
idHl: Fard; v. S-dvi 111: I3 tA,
't 711 Mla-twi WTG; I in li.n
Jtetemy i li.Ff.No, .21 pr.i, grl
(ALiHL g1l liniln v Kl @i,
Uk 1m0 1 1(17(1-1071 (AL, L THI .

as par. J tlio casts of the action al-
low 1 ny Jaw:

INAVKR. 10 CASKS

Without 1: at Non foulest."1
» f=< )*"
5/ Lyi
A?:/ in;,
r.5o

[21] The court*« reasons hr a- .
attormey 3 fees as it did was 17t lililif
was admitted, that the total rec.tery of
damages was large, an 1that the ali en
fees nib a- | vere* adep.iate.  li>.nddi:h :
the character of this litigatilm an! t.:
ant tint of rycpvery,?3 we eumtot iay tini
the eniirl™s reasoning was not sound ard
that the in.imer of applying ihe ml”
_".mouted lo rll aim ,c of disoretion.-13

Cists were a-"--.d a.lil) t 1amlii”’; n
llie amount of $2."1(). lilliott elaims th: | ik
was error t not include iu the eo-"sml..:::
expenses incident lo the taking of dcpi-i-
lions ficoev.ii"y o establish lisbility."1

[25,20] The taxing of costs re-Is huge—
ly in the found discretion uf Iiv trial oist
mid we sall not interfere with ills n< r-
cifc of that discretion except iu ca rs of
abuse.33 Elliott claims that llic depositions
taken were necessary to establish lisbility.
But he does not point cat what diHo- ithui-
werc involved, how they retied t* lisvilit;,
when they were taken, or when the con—
cession of lichility was made by 19 uli 1

« Talllnn kil rcrovry, In b 1e
J\ﬂ) Lskls)  fis' . it

33, Mc-Ixdr.oii;rh vo o ro,(\ 120 I*-e! I“P. Jor*
(Ain i 1aW).

3L Ci\ Il 70(b) FrowP tint A pln**
Mil* < 10 0,] i fiuly 1 jiHwil ~ ~*
tlF lien- ery ol|ls of LN depo =
Itaf. for »bee Ittrlal e o

B. Kabr v. WalW. UC. 1IN0 #<Ti 17
A lil;2 X5, A3 ull cir.

<=

l.stt: ud, Ala.slil. lit

In there ci.-.u: dances wc cannot find any
abuse of discrcE.ri in the court's refusal to
allow as C.'St.  cxpetees incident to the
taking of depositions.

The juRii“.nf isdtaside. The cic i.
remand *d to V" rupcriur court for the pur-
p. e of wel.". ;; “ppi“opriatc finding, as ©
tiednii;.ge :ocs referred t" in :hi, opinion
a'd n rthe funi“er purp isc of entering an
npor.“prialc jud .n.mt thereon.

Warren A, TAYLOR Appellant,

Qir.TBICT COURT FOR tI|o FOURTH JU-
DICIAL DISTRICT, AT FAIR-
RANK Appo C

S|I|/THI0 C II|I t of Ala l:a.
Ve s, joip.

mjtc Fiiptrinr Court, Ioiirlh Judicial

District, Ev.r.tt \\7 Il.pp. J.. affinmd
iudgmtnt of the district cmtrl which held
tor trial at time st Upon tin- _attormy"s
>ipial, ihe Supreme Omrt, Dimond, J.,
InI*! that action of the attomey in agreeing
t>a trial fitting in the superior court two
days before date previously sit for trial
of another case in the district court, with
rcmit that the attorney was tumble t ap—
pear for tile district court trial when llic
supirior *"mi | trial extruded longer limit
two days. 4K not give rise to nu infirencc,
which would Mippnrt judginenl of ecuiiinpl,
of a willful disregard or di- ilii'diag,: by
tike attormey of the district court ord.r in
Silling ibe district court case for trial.

_ Reversed and rcuiandiil with direc—
tos.

L Contempt Cvj2

In order for there to be contempt, it
must appear that there liss Ic.on a willful
di-regard or disobedience of lhe authority
or orders of the court. Rules of Civil Pro-
C dure, rule 50.

2. Contempt <20

Alton,v/s failure t appear ia court
at time specific 1 by order of the court isy
amount 1o an indirect, but r.ota di; ict, c”
tempt of court. Rules of Civil Procedure,
rule 50.

3. Contempt "3=31(1)

1fmo-.e rf cmil rule rckitieg © .Uu-
lompl in il%piiring a motion in indirect c.,u-
iiift proeKdings to be supported hy af—
fidavits s to afford one charg™d with eou-
tunpt the pi“ocidural due process rognirc-
g™t of notice of the charge ag.lin.L him.
Rb.-, of (i.il I'ed"irc. rule 50(b).

L. Contempt 0=51(1)
In "I"Oeeiducg |y ili Iriit point judge

t h . atormey in cvntumpt of court for
failure to ppp. ar for tri lat time rr_piirad,
it iUMIi"cm ary uviir rule fr jid;v
o Lac il u hi; (wn urt ii; afi'j it
g it Qiedt .y .l fadi 1o np-
ja: at lie time rpii:" L invi v of fa*
ki the :il.lr:y wa: duly nj pri‘al of t-:
charge again 1 him by Ib - district court™s
cider dirceting tic atli_.miy to show* era:®
w hy h*shout 1 not be puxi -hul for the ;d*
Ivged contempt.  Rule; of Civil 1™roccdur *
rule 00(td).

5. Contempt C- 20

Action of attormey in agreeing to a
trial sitting in the superior court two days
before date previously sit for trial of
another rise iu the di trict ocourt, w-Jih
result diit the &, mey v.as uu.d ke to ap.
pear for the di trict court trial when the
superior court trial totitiidf! long™r than
two day 5 dilict give li-e an inference,
which wi "ild support a judgin.nt of enn-
il t, of a willful di-retuird or divid .di
cnee hy the a. r:.cy of the district court
order in miting die district court ca * for
trial. Rubs of Civil I'roi"adure, rule™"U.

C"J
&5
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Study reveals no

litigation explosion

in state courts

WILLIAMSBURG, YA— "Careful amination of current available trial court
data relating to , contract, real property rights and small claims
cases, from a representative group of state courts, provides no evidence
tc support the existence of a national ’ligitation explosion1 in state
trial courts during the 1981-84 time period,” according to Dr. Robert
Roper, director of the Court Statistics and Information Management {CSIM)
project of the National Center for State Courts.

Twenty states, which include 29 limited and general jurisdiction
statewide court systems, reported reliable and comparable tort, contract,
and real property rights statistics on the number of lawsuits filed for
the years 1978, 1981 , and 1584. The data revealed a 14 percent increase
in filings for 1578-81, and a 4 percent decrease in 1981-84.

Small claims suits might best measure the inclination of Americans to
sue because of easy accessibility, relatively inexpensive cost, and
prospects for a cuick resolution Twenty-nine limited and general
¢urisdiction statewide court systems in 25 states were chosen for
analysis due to their reliable and comparable small claims statistics.
Small claims filings increased 18 percent in 1978-81, but decreased 6

percent in 1981-84.

-MORE-



NATIONAL CENTER FOR STATE COURTS ADD ONE

In the area of torts alone, which is a subset of civil filings, total
filings increased slightly in both the 1978-81 end the 1381-04 periods.
However, all of the three states that reported significant increases
during 1981-84 also reported the largest increases in population (Alaska,
California, and Hawaii). During 1981-84, tort filings increased 7
percent while population increased 4 percent. For the entire period
1978-84, total tort filings increased 9 percent, but the population also
increased by 8 percent.

The data provide = basis for the following observations:

c An upward trend in litigation in any one period is not
necessarily attributable to an increase in the tendency of
the average American to sue, but may indicate a simple
increase in the number of average Americans.

o] There may have been significant increases in civil filings
which peaked around 1981; however, civil filings (defined as
tort, contract and real property right cases) decreased
slightly during the 1981-84 period. |In fact, in state courts
that reporter data for the 1981-84 time periods, there were
decreases in tie total number of civil filings.

According to Dr. Roper, several reasons could account for the
downward trend in litigation. Insurance companies and attorneys may
increasingly find it in their interest to settle conflicts before the
cases ever reach the courts. Also, people may be deterred from filing

suits at all because cf widespread reports about the cost of litigation,

and the prospect of civil suits taking years before disposition.

-MORE-



NATIONAL CENTER FOR STATE COURTS ADD TWO

The often cited litigation explosion thus appears to be exaggerated
with respect to the total number of civil filings during the Deriod of
1981-84. The source of the perceptior' that there is a litigation
explosion may be founded in a changing mix of civil cases, increased
complexity of the cases being filed, and widespread media reports of
enormous awards in relatively few civil cases.

Complete supporting data will be available later this spring from the
Williamsourg-based National Center for State Courts, in a volume entitled

"Su'te Court Caseload Statistics, 1984."

Published annually since 1975 (with the exception of 1982 and 1983)
the state court, caseload statistics series was developed by the Center’s
CSIM project in cooperation with the Conference of State Cou'-t
Administrators. Work cn the 1984 volume was completely funded by the
National Center for State Courts; however, previous work on this project
was funded by the Bureau of Justice Statistics. These reports are
designed to collect, compile, analyze, and disseminate comparable state
court caseload statistics; they are based on data provided by the state
court administrator31 offices and the offices of the state appellate
court clerks. The series presents a methodology for reporting caseload
statistics, nationwide current caseloads, as well as trends useful in

future court planning.

-MORE-



NATIONAL CENTER FOR STATE COURTS ADD THREE
The National Center's basic mission is tO help courts better serve
both litigants and the general public. Courts at, 3“ levels a*e involved
in one or more of the Center's projects, wnich range from research aimed

at reducing delay in the litigation process to work conducted by the
Center's regional offices on such subjects as automation of court
operations and personnel administration. Emphasis is given to the
training of court managers and presiding judges tnrough the National
Center's Institute for Court Management. In addition, the National
Center serves as a clearinghouse for information on state courts.

Besides its headquarters in Williamsburg, the Center maintains offices in
North Andover, Mass., San Francisco, Denver, Arlington, Va., and

Washington. D.C.

4/14/86-rtr



P3rt Il. Trends

Questions about the "Irtrgqtron explosion” In

the state»)tr)r«aetnllcggrts are, atong fhose Jost

]f of this h984 Annual Report 1s a prehmrnarg
fort to shed some TTgnt on the question, *|

éherresc litigation exglosron In the state trial
u

Dates chosen for trend data.

The years 19?1 and 1984 were chosen as two of
the data gornts or th e&e tah es catrse the
M T
ISt | fi i
t88) trra?l couPt data, and tne 19&) data Is the
most recent available. Since those two years
represent a three-year interval an earI er
three -year interval was needed to bring balance
% the” trend Iréte Therefore, the fir§t point
chosen was 1

Case types selected for analysis

When talking of a “litigation explosion,"
most people reférence an mcreased ?ropensrty,
the mingset of ervrdg0 to sue or damages
and punitive awards. Some’of the CSIK case types
that access thrs issue are t?rt cantract, arht
e roPert ights cases n addjtion, sma
arm goce ures are easily accessible,

a]trv ay Inexp ensrve to file .in and work
wrt nd rrvr e a comparatively speedier
drsgosrtron ofgustrce and therefore, are a more
I|Intt|graeset|ng measure of the public's propensity to

Ad |t|onall¥ thﬁse case categories were
chosen hecause they have, over the years, been
reported separately, by many courts, withqut
having any other minor case” types included in
tneir"totals. The same Is not true of other case
cate%orres sucn as, uomestic relations, wnere
suhc ter%ones are often re orced with juvenile
cases, miscellaneous, or special civil
proceedings,

,,1...Criminal cases do not reflect ?n tg
Irtrgatron explosion" . as ré IS definea above,
however, felonies are included in these tren
oata to provide a more complete picture of the
courts’ workloads over time.

The "irs' tabIe resents the general picture
e G AP oL
?ns tacle 1S ol?owe Lyp Pabtz smaﬁfi
claims. Th tmal two crvrI tables bre%k
tne general table_into one for to-f, an one
contract cases. There were msuffrcrent fi
oer the seven year perro to Justify compratron
ur a tabl: for teal property rights cases.

final tabIe evaluate nd dat for felony cases.

Population as an indicator cf caseload changes.

E(a rlier vodrmes in tnis t%tl Reoort series
have documenteq that the single est ore ictor of
civil filings_in ftats courts IS t tal st%e
opulation,” Tota opu lation exp arne over

f the variance in ciy-1 filings among the state
courts. Theretore te erce age Increase In
5%16 pecu atron has bee!, inducgd 4n these

951)1 and Egr?efl&%lﬂerﬁ eolr?ie? tolgggp]lg?n at

years, a summar escrrgtron 0

the outset wnat kind of case filing jncreases
g he anércrpalte()g as a result of changes i
it State pGpuioll

At this ornt it is not Ioossrble to
accurately predr wnat p erce tage Increase in
ilings one would expect” Tor everry ercent
Increase in the population. Theref for
Pur 0ses of t h]rs Report, a rough one fo one

lationship has neen assumed,”i.e., for every
Fercent Incre e In OB ulation, a ong percent
ncrease in filings wolld be ekpecte

Courts included in the tables

ome state courts do not agpear in éhese
tables for a variety reason they do not
report. statewide data at all, tney do’ not rovrde
sutficient detail to identity the’case types
reported In these tables, they have chantied
re or&rn? cate é)rres over time, and Ina the
iction a anrzatron of some courts rave
c anged so dramatically between 1978 84 that
therr data ere not compaﬁl %retore the
courts disp Y on the fo owrng ta les do not
include complete nationwide data however, the
are re resentative 81‘ Penera urrsdrctr(%t courts
H cou tvr)h are adeq e for a ressing
the |ssue of _whether there |s a tga on
ex Iosron For example, Table n small
clai has statewide data from 3 3state -m

gﬁ(rjosssnaalllsgleggrap A(ttlouPeHmTra es gZ an 396e

do not have as much complete ?tate data as does
Table 23, the data are more often than r.ot from
eneral Irurrsrdrctf(on courts. Since these are
e courts most I g to hear the serious cases,
th 3 courts complemént the small claims data
ound In Table 33.

Sumary statistics presented on the facesheets.

Three surrcnal measures Each of Tables 32-36

' number of filings toy the years 1978,
?% ¥td 1984, and the er ent changesyrn total
lfate PO uIatrons ang fIrngs for each cf the
vee ime period s 19788 1981-84 and T97E-B4.
The acco gpanﬁr 8 facesheet for each table
sunrrar 28 ata rr%resented | eacn taole using
the fol owrng three easures g?regate
data contain d In the ta tor t os colrts “that
reporte com lete data for . each e three

t Ly
our erren e |n rea reased filin
?or the t o D r(r; 8 8 ﬁS 1 ang f981 1%84 ar(t]d
3) a chart whic | entifies Ba ens. of change,
pré Esnecrfrca y lists the court within eacn

Patterns across time, the “up- BI and

ug nownl atternsI Tnere are two basic Patterns

hat. can be used to test crudely wnetner there
?Pr”s‘t”“téu“’ré’eré"se'n't“gt o e (g
mcreasged %urne the$ 6-01 rl)erro d g
continued to rise durrng the 1581-84 errod
(1.e., and "up-up" pattern). This "up-ud"
Fattern aéore however does. nct repr resent, prima
acle evi ence u h“ gation explosion."" This
P]ucp categ ust v\}r)]arated rnéo three
convenerts: courts whoso Ipwar rlcreﬁses
In both trme errods were at] gp oximately t
same rate of Increase ana whose Increases
significantly exceeded the rate of Increases in



the total populatron, (3-6) courts whose filings
rncreased Funng 1981-64, " at a rate
significantly iess than _the rate they were

in reasrnq at durrn(% 1978-81—which hndrcates a

slowin any u wad trenc that mrg t nave
0 curea during ., ear ler years; and H
whose filings”increasea’ significantly durrng tne

rate whicn approximated or was less than tne rate
at wnicn the population ncreased durin
1S)SrlegrzetntsTcg IraSt o Otnt%]rte( s 3-0 ’
urts wi |
TFtr ation ex I]osron because fqrn s did not
?{ease at a rate e ual to or significant
dr erent from populdtion mcreas 5. Therefore,
the only Ipug attern which may morcate
unusuat Increases In filings }s a [’: —Wwnere
curtd ilings Increased srgnr icantly over both
periods.

The second EY or group of courts, which run
counter to t e up- attern are those courts
nich exnrg nrt] lncreases In filings
urrng ose ||n s actually
decreaseq du rng the rrod (1. an
Pdown Patterng Courts t aﬁ fall into this
category afe clearly "over tne "and no
Ionglr experiencing increases in the numoer of
civil suits.

Other miscellaneous Eatterns appear
Foradrcally throughout the tables.” Tnese can
early be ‘jdentjfied a? elther su[oPortrve or

not s P ortrve of the carm to a "litigation
ﬁx plos For examsp ?ome courts maY not
ave expenenced any signjficant chang n
Lrlr gs. for both time Eerrods On the other
lgn rrngs n so ourts went dour, d nnﬂ the

3L eIt e g mgjecsed, signincant t
duri | | |
be (chussed as thgy occur in each oLt h

the tanl
Limitations on the data

The data presented on the toIIowrng tables
are the most agcurate []elra e B
comprehensjve t] rougnt to ear on the
question of whether there | itigation
explosion” 1n the .tate courts This s a
prel-'minary look af the to Ic, however, and the
real.e- shouI consider the f ofo ing caveats when
evaIu%trn ? analysis—none o which are
thou ect general conclusions that can be
drawn from thes? taoles: although tne oata are
representatrve rom all the states, tney do not
include aI of the courts and states in’ the
countr?/] due to mrteo resources, Progect staff
were, unable to complete. the trend. tah the
missing years or identify all juris rctronal
changes In those courts over trme the data are
only “a current as 1984 ra chan %ma Pa(\!
occure nn% the H tl cu g many
et er civl ae (tjy es wt}rc ave. Qc ed

fferent tren rrn% t at time perio eg
|vorce support/ custo a optron estate, Civil
aoeas an mrsce lanedus civil cases): and t]

indings are restricted to the state courts only.

General findings and explanations

A careful examination of available data
relating to contract, real property rights,

and smaII claims cases from a representative
grou of statef courts é)rovrdes no eYrdence to
u ort the o ten cited existence of a national
|tr9at on ex? gsion” in the state trial courts
during the 1981-84 time period.

There are some. state courts that have
c .chCad Srgnr iwont Hivf %oSeS d. toe Ease
t escribed throughout t ection, but the
act of that finding 1s. reduced wnen one
h lizes tnat these afe.the courts 1l states that

ave also f errence srgnr Icant rncrﬁases
tnelr tota Eo ulations, B%es In the number
of these i gs are not attrr table to an

Increase In the propensity of tne average
American to sue, but rather to a simple” Increase
in tne numbers of average Americans.

Tne findings, however car be gxtended one
furtner step. - Not ong is the evidence mrssrn
to indicate- 2srgn|f|c nt national reas
(lings ahove th mcrease In popujation,

cleal” paftern em Pes wnrc ener Iy suo orts
the u own’ model” described earll
S| nt number of state courts, se ecte

Ll e 1

It may be that there wag a litigation
exploshon th% Paked around 1981.° The evidence
rom these charts tends to support that

s bebieen Th0 81 Tt xcsening e "
rncreases In pop ulatron

i
Ir fact, tog Increases
were so large ourrnc 1 881, that despite the
decreases t ﬁrt occu re n 8 981-84, the
percentage changes rom 1 78 4 are still snowing
moderate” Increases.

he oi ten cjted m th.of a continuing upwara
trenJ fcvil laws in the state colrts could
result rom several actors intensive meora
ocus on the enormous size of awards ir. a few
selected and publrﬁrzed civil cases; and (2)
Increasea wor I ad' m the courts, not calseq b
an increase 1ll the rate of civil lawsuits, but b
more complex cases, and Perhaps fewer resources
available to the courts_tp hanale expected

rncreases In filings whrcﬂ results In "arger
backlogs.

Addjtionally, there are a v ariety

gotentral explanatrons for the veIrn uff or
ecreases In crvr suits: (1L
attituae toward |awsuits y e chan rn PeopIe
}1 be detgrred from frIA af res
er cerns about costs and Civi tcat that is
ely to take years—excep t o or t e more serious

cases, It may not e wort effort; rh@ cor
years eoPe speculated tha f ?reater rumbers of
s resulted n increased [itfgation
.erpret those 'aws- t Is testing of new
leqis atron arr jFJdIﬁ, rules ma have run rts

course; and ina X rnsuFanc co Fames and
attorneys ma e rncre sin eir e rchenc
setthn onflict before cases reach the caourts.

Whatever the ex Ianatron there . ds no evidence tn
srwgort the notfon of a nationwide Increase I
urts In the state tria" courts between



TABLE 32- Trend data for state courts that s eC|f|caIIy reported tort, contract, and real property rights

case filings for 1976, 1901, and

Courts |ncIuded in thrs] table.
For inclusion in this table a court must

have reporteid an Identrtralbej tort, contfract alnd

roperty rights caseload, separate from a
otﬁerpm8 )rl:asegs In af least twi ?the three
target years. Five states rePorted tort,
con ract and reaL grolf)e Phts cases for all
the courts wnich had jUris |cton over tort,
contract and rea Pro ert gts cases in those
states. Atota S courts, In.25
states, rep oré ata 7 courts, 12 were
general Jurisdiction courts

Comparison of aggregated filjngs over time.
QIii ?o owrng%g %ta ere frorh tne 29 courts in

h 0 states ttat r orts mpargble data tor all
toud 0P the Boddora he O?Stal)tt”r“ can pe

The mcrease |n tort, contract, and real
prop erth/ rrghts ilings between 1978-81 was 141,
hile the population for the states reportr4g
these data Increased by 3S. Between 19818 the
populatron contrnued to grow another 3J, but the
rew filings dcreas h/ . (hese agre?ﬁtte

figures provide prermr ary evi ence r
existence of the "up-down™ patt’.rn discussed
earlier In this section.

decreased durum aach of the time periods.
The olowrn chart drsp|a¥]s the number of
uhrts rhase toB contract, and real grogertl}/
rights filings have increased or decreased durirg

the two time” periods:
1978-81  1981-84

Filings |(n§r]etased0e
thgn the no ulmtrron: 19 1

No significant difference

between tne change
In populat?on ang filings: 5 3
Frlrngs di é Increase
measureal g urng
nis perio 0 3

F|I|n s increased at a
rat slower than the

population: 0 2
Filings decreased durin
% period: . 5 22
ComDara\tl)ge”dg)tg Oerre
the perro% 8 0

The "uo-cown" oattern descrrbed in the
Htroductro to tnis secfron IS illustrated. ir
the aoove chart. ostP e courts re ortin
0rt, contract and rea gronert}f % case
urrL 8-81 experience gnr rca t Increases
mn tneir 11lings. Durrn% 1981-8 rtlerrod
however te attern reversed itself—the
majority of courts reported decreases In_filings
of ‘these case types. “Less than twenty-five
gercent of the ctourts reporting tcrt, cgntract
nd real property rights cases” during 1981-84

experienced mﬁre%ses in_their filings at a rat?

significantl
uIatrong
ablished in the following chart.

bs

courts wi
two
follo
ecific courts cross

S
e

entrfre grlrer

er than increases “in_their
These atterns are more firmly

The cnart shove displays how all of the
(hch reporte dgtaydurrn either of t]he
erro s fit rnto S ecrfrc ca egorres The
ing chart links ﬁ filin rh) tterns of
e two time periods to
y, the various patterns

mor ical

Comparison of patterns amonn the courts.

Tne following cnart expands on the Brevious
one by listing a[ﬁd caéegorhzrng courts by the
efns they f ? Those gatterns
xplained in" the Hoductron t0 this secion
Part Il). These are the rtJatterns or
those' 2 co(urts ]rn 2 states tha eporhe
comparable data for all three years or
L) after eac court Indicates’ whether it |s a
eneral or limited Jurisdiction court;
1. "Uo-up" Pattern . .
(no caveats):  Civil Court of NYC (L)
2. “Down-up" Pattern
(no cavlfeatss1 Alaska Superior. Court (G)
hr(e:w Mexrlc) Magistrate
Oregon justrce Court (L)
3. "Up-up" Pattern
{c ané In l? - %84
ings was less than
6 ease
in fi mgsﬁ Nebraska County Court (L)
4. "l attern
h]anée rPn '81-'84
opulation exceeds
0 approxim e
Ay
|ngs Hawaii Circuit Court (G}_
Hawaii District Court (L)
Delaware Justice of the
Peace ?L
5. Jﬂno significant
change": DeIaware Court of Coimion
Pleas IL)
6. "No srdnrfrcant cnange
no stgnificant _
change Delaware SuDerior Court (G)
& Pgt(tgvrvrq AI bama Distrct Cour
; | u
?éanrsas Chancery and Igobate
Court

Coorag istrict, Court (G)
Colorado Count Court [)

In Jana ounté/ ourt (L)

Indiana (h‘(Iunr ipal  Court’ of
arion [y

Kentucky. District’ Court (L)
Nlarne istrict Court gL)

orth arorna uperior

NortLh C rolrna District
Sﬁro Counn&}pglou(rto u{



TABLE 32: Trend data for state courts that specifically_reported tort, contract, and real property rights

case filings for 1978, 1981, and 1

Pennsylyania District Justice
Cour ZL) ,
e ((Z)rcun Court and
8. "No significant

Tenness
Chancery
change-down"™: Oregon district Court (1)
1nd District

0 "Down-down" Patte\rl\r/1aSngo Superior Court (G)

|§tr|ct of CqumPé
uperior Court ?
Colorado Water Court (G)

Of the courts studied In Table 32, the Civil
Court of New York City is the only court whose

(continued)

fi"ngs have conthe to mcregse significantly
moretante oP atl novert m

eriods stu led In this Report. Three agditional
ourts, followed the down u pattern with
S|gn|f|cant increases reported durlng 1981-84.
Another Lour courts experl]ence Incréases in
flllngs etween 1981-S4, put the increases were
elt er ess tha?i or not sl nlflcantly difrerent
from Hopu lation . increases unqgss tt sal e time

E)erlo or the mgreases were
T”‘éreré‘%%ﬁn{ﬁg"”eco‘d‘r”é” Qe 0 efidane e”"d
itigation Eiosmn éiunzg 19 184 and ?7 of
those c?urts ex erlence ecrease in filings
uring that per



TABLE 32: Trend data for state courts that g eC|f|caI ly reported tort, contract, and real property rtonts
case filings for 1978, 1981, and 1

| o LA UL o

. s opu ropu-
State and court title d“tmn 1978 1% 1984 IaEion Filings Ia?ion Filinas IoPion Filings
COVPLETE STATE DATA

Exclusive court jurisdiction:

D|str|ct of Columbia:

ar uper|or Court G 121,931 108,426 96,975  -65 -115 15 -115 15 -205
Dlstrlct Court G M 54,005 57,140 25 65

Mot exclusive court Jurisdiction:

Colorado . (ST'TE TOTAL 79,480 105,028 99,205 75 15 -65 255
Dlstrlc( Court ) G 22,561 33,168 32,032 ;E %%g I -121 ﬁg 475
Mater Court ..................... G 2,868 321 1.688 '19% 15 -235 14 -41%
County Court ....coeven L 5,000 66539 65485 15 23 s -29 145 pal

Hawaji (STATE TOTAL) 12,2041 17,379* 17,960* 65 425* 65 32* 125 475*
Circtit Court G 2,186"  2830* L VA 375* bh 45* 12 435*
0lstrict Court L 9,418 13,%49 1%,868 b5 445 65 3h 12% 4%5

L T N B S
uper| u , \ , :

D|gtr|ct Court L 42,197 52,100 45,6%6 45 2?% 4% 1%% 75 65

INCOMPLETE STATE DATA

Alabama

Al Dkis.t'rict Court 25 398 25 -15 45 295

—
=~
o
—
(%]
o
o
[Sa}
oo
—
oo
o
—
oo
o
[Sa}

ArEuap'erlor Court G 2683 2312 3107 w05 M5 B i
Del;VCC:?J:?[Y...??9...'.3.{9??? ..... G 6642 7545 5TSL 5 MS B 3% B 0
Superior Court G 2,457 2,522 2,520 05 05 35
g ST o O B O T A
Indian
M”orb'Ct';eal....gf)..l.’f.t..M?.r.'.?.nL L UL WS B B B 1
o Ty G W 1 7 (O S TR R T
Enst Yict court L 48808 57627 56359 IS 15 % 5 % 155
MelRS trict court L U5 20012 16446 o B B 205 &5 95
m'”g&?ﬁﬁ? COUTt oo 1 N 28014 A LR - _ m 25 - _
ebDreigtth Court ..... .G NC 7,764 6,492 - - 45 -165 - -
Moot BB RG S 5 B s 7O
Elre """"""" '
Dlstrlct Court L IC 10,382 9,815 - - 45 -55 - -
Hw Mexico:

Magistrate Court L 14276 14117 18,306 0« -1S 15 305 145 285

Bernalilie Count
qneyoponanCurt NC 8200 9744 - - 75 185 - -

........................ L 130,131 151.159 195153  -iS I 15 2 05 5CH
é:ﬂourt of laims L NC 1,330 1578 — - 15 22? - -
unicipal Crurt.... L 241,951 250,008* 221,523* 05 15* 05 -155* 05 _g5*
Countpr0urt ................... L 513321 11302 9,542" 932' 05 -165' 05 6%%‘



TABLE 32: Trend data for state courts that specifically reported tort, contract, and real property rights
case filings for 1978, 1901, and 1984. (continued)

" FWngs UGS PO el e

State and court title dict |on 1978 1981 1984 raﬁon Filinas Taﬂon Filings rgﬂ%n Fllings
INCOMPLETE STATE DATA (continued):
Oregon:

istrict _Court ... L 31,600 33,862 2451 J 71 1 . Jil -2
Juslllce (11| p— L 1102* 942¢ 1,332 gl -151* 11 %%* [ 2%10*
Perge t¥f‘c”t'%usuce
our ................................ L 163,556 188,199<* 183,143 01 151 01 -31¢ 01 Vil
Rhode Island:
District Court .. L 22,394 23,689 18,759 01 61 1 211 1 -161
TEngessess cout and
Tex Lancery gourt ............ 20,561 23,442  215GF 31 41 21 -Bl 61
asO I?]tnct Court . G NC 68,451 85,873 - - 81 251

Superior Court ... G 32,029 34922 33140 91 91 3 -51 121 31

Totals for 29 courts in 20
atate? rep?rtlng comparabl)

ata for al) three years 1,090,707 1,239,120 1,185,666 31 141 gl -41 51 91
G » General jurisdiction court Maine—District Court—Due to i 6{plementatlon
L=L mlted urisdiction court ?f a new re ortmg system, data are missing
NC ' Data are no} comp ara le with other y?ars ‘n two location
d * The number o tlons was the only data and C| cuit Court—Data do not include
element row e ‘unreportey fa es.
* Data eIement IS not ap ||cable |o— umm,o ourt an? County Court—Data
do no} Include cas?s classifigo as
Data are not. complete: m|sce laneous clvi
Hawail- Clrcun Court—Data do not include Oreg éustdce Court—Not all courts
"unreported cages." réported

Ingiopa—Count Court Data do not.jnclude
otﬂer caseZ or redo&etegcm cases.



TABLE 33:

Courts inclyoep in tnis.taoie:

ror Inclusion 1n tnis taole a court must
nave reported an Identifiable sraa)l claims
caseload, separate from all otner t1vil cases, In
at least two of the three éar%ete Years
Twent nrne states re ore] garms €ases
for afl the courts wnich had jurisdiction over
small cIarms cases 1In. those states Atotal of

he f'“n%rﬁ

s ecr |c courts across tne two time

8 rnorg exP licitly, the various patterns
enti lier.

Trgnoll gggtta for state courts that specifically reported small claims case filings for 1976, 1981,
an ]

eriods fit Into specific categories. The
toﬁ Ev g

tterns of

ing chart links
periods to

Com arrson Of patterns anono the courts.

ne, fol owrn cnart expands on the Brevrous

39 state | courts in 33 states, repolrted one b}/ Irstrng d catego zrng courts ¥

St 9 courts, 11 were genera atte r} tney” fol ow hese a e the gat ergs for

urrsdrctron courts hose cogrts In ? states, that reporte
comparable data’for all ‘three years:

Comparrson of aggregated fIUnas ove> time:

The olowrn data re romt) 59 o rts
25 states, that eorte compara ata %
three reporting earf Thes ures can be
found on the bottom line of Table 33.

The Increase 1r small c.ajms filjn
1978-81 was 1855 as th% population t
gerrod rose on% he perrod between 1 84
ain provides drtfer P icture, D rrng this
sécond” period, the gopu
Increas at a rate f21 fer those states
re ortrn% th ese dat% yet small claims filings
ecrease These a(I; regate gsures teno to
port th e g rn-discussed 1n the
roductron t rs section.

Comoarison of courts whose filings increased or
oecreased dun'na eacn of the time periods.

The o ||owrng chart drsPIays the numoer of
courts whose small claims filigs have Increased
or decreased during the two time periods:

S between

4.
1978-81  1981-84
Filings mcreased
srggnrfrcant more
tnan the population: pal 6
No Si nrtrc%nt difference
between the changes
In population and filings: b 10
FrIrngs di é increose
easureably during
this "ario 0 1
F|I|n S mcreasgd at a
sower than the
popu lation: 0 1
Filings decr asec durin .
this’ period: g 3 19 °
Com targ\hléel datg vrgerre
ne perro% 9 2 .
During the é)errod 1978- 81 the majority of
courts j %erren %d signifi an mcreases 1r. small
claims filin owe attern was
reverse

tne f oﬁ[owr Phree ears when
most of the co rt? e ortrnu data ex errence
ecreases In small claims flling hms
ata fit the upd]own Eattern escrr ed int
Introduction to this section of the Annual Report.
The t above displays how all of the
courts w reportedj agtaydurrng either of the

1.

th at same 2.

ation continued to 3.

"Up-up" Pattern

(nr? cgveatss: North Dakota County Court (L)
Rhode Island District

Cout m

"hto srgnrfrcant .
changc-u New Jersey Superior Court (G)

llU}P n Pa nl
t ange In '81-'84
lHings was less
than = 78-'81
Increase in
filings); CoIorado Count Court (L

Hawail Drstrrc Court (I
[llinois. Circuit Court (G)
Maine District Court L)
Missouri Circuit Court (G

Vermont District Court Elf

"UﬁJ " Pattern
an&e n -si-'84
opulation exceeds

|qanBETOXIm t(_ES

filings): AIaska Ds trict Court (L)
Ha nz s re District
ourt

“Down-up” Pattern

(Change . in "81-'04

gop&rlat(r)onmexgeeds

XI

changeJ m gﬁ

filinys): D strict of Colungeir
uperior Court

York District Court

and City Court (LI

“No srdnrfrcant cnange

change' nrfrcantl ho Dist t (L
0 Di |c our

! ato MunsrcEpa ourt {Lf

"Up-down"

Pattern:

C(alrfornra Municipal

Indiana Surﬁerror Court

an ourt G
Indran ountg

Kansa. district ourt
ent Drstrrct Court (L)
Nebr- ount Caurt (1
Neer shire unrcrpa

N rtlhtC I_r)olrna District
Ohio County Court (L)



TABLE 33:  Trend data fOr state courts that specifically reported small claims case filings for 1978, 1981,
and 1984. (continued)

Oreor i Dlstrlct Court (Lg during both 1978-81 an' 1981-84. In addltlon
Pevis lvan% hiladelphi the Jersex Super  Court %xperlenced
MunSsipeJ Court (L S|gn Icant increase ounng 1981-84, Ten other
, Furts ?Iso repo[]ted increases in their srﬂ
No sn%ndflcant calm? |I|n ut the |Rcreases were et
change-down signl |cant less than the earlier increase
alitornia Justice Court (L) during 1978-El, or wer? less than or apFr leatﬁd
lowa District Court G the population chan? ir that same EJ ?
, , would [ndicate no itigation ex Ios on’ at a
9. "Down- ﬁiown Pattern: Eleven courts fit the ug) own" grn and
Alabama District Court (L) another three courts also ex er| nce decreases

In small claims filings during 1

_Onlg two courts had significant and
continuous Increases i small claims filings



TABLE 33: Trgn(iggzta for state courts that specifically reported small claims case filings for 1978, 1981,
an ;

o Filinas P.e“ Ao PeroeRt cggee  Persanh.pglee

, v 0pu- -
ate and court title  diction 1978 1981 1984 fa(t)?on Filings [aPion Fillngs fgprlon Flling
JVPLETE STATE DATA
Etclusive court Jurisdiction

AlaDrgtrrct (G011 u— L 95928 91,550 76,694 2 -51 il -161 41 -201
Colrl))rlas (rrct Court . 79481 10,1431 10,735 31 281 21 61 251 3511
Con%oeucqtr%u(tsourt ............ L 10,294 13,683  16.460 1 331 i 201 MI 601

Superior Court . ... G NC 90,447 73,096 o 11 -191
District of Columbia:

Superior Court ... G 32,797 24,490 25323  -61 -251 -11 31 -11 -23,
:loclguanty Court . NC 172,208 163171 B 5l

District Court . 1313 3355 5388 61 1561 61 611 121 3101

Brstrrct Court . 13504 14217 14174 51 51 41 0? 101 51
i Crrcsurt Court .. 175,454 205,055 217,641 01 171 0? b1 11 241

Drstrrct Court . G 72,054 75258 71,666 @ -11 41 01 -51 01 -1S
Kan I%rstrrct Court . 10,670 14,707 14,229 2 381 pal -31 51 3%
Vo Drst¥|ct Court . 27,585 34,550 28,525 11 251 2 -171 3l A
Mrn?rlegoﬂaﬁ Court . 14,350 21,063 22,718 2 471 21 81 4% 581
Is%%uunrty Court ... NC 99420 90,211 o " 2 -91

Circuit C'jurt .. 17,745 15,110 15,106 11 3N 11 191 o 631
msupgfférl Cout 055 4002 5L U M4 1 2w %

Drstr\(ct (OLA 11T S—— L 171,612 226,604 194,321 41 321 11 -141 n 131
OkIaCnoounqu Court I 5396 6446 6523 1l 197 4 31 51 587

Drstrrct Court 77,790 NC 85,181 : m n 131 %o
oA

Munrcrpal Court .......... L 26,043 29,328 46,253 01 131 01 -101 0? IS

RhO%ers'tsr'ﬁr{dCourt 6802 8383 12087 01 2 1t M1 it i
Ve Crr%urt Court ... , .G NC 17,999 19,259 ,, 41 71
Wath:ﬁtio(r:rt Court . 6,252 7,978 8,952 41 281 31 121 61 431
w|s%8?rgrrr'r“ Cout . 1 21456 26706 N 91

Creuit Court ... ,,...G NC 173,220 168,563 — ¥ IS -31

Not exclusive court Jurrsdiction:

California (STATE TOTAL) 453,662 561,408 512,804 61 241 1 -91 121 131
e 4100 v 1 S N S S S



TABLE 33: Trend data for state courts that specifically reported small claims case filings for 1978, 1981,
and 1984. (continued)

ivss LA LAY e

1 741, \]U”S' . PO T - P -

apH 1Ct Cags 1000 e SRk Rifnyj o Fil s 1aun rii ing.
lndlsahnaer|o$SEA6TuErtTOTAL) NC 172,013 156,705% — 15 -05*

Sn;af Cligltrjnl%: gﬂrrt 29,662* 44593* 35042¢ Ol 5051 15 -205* 15 185*

<t Marion Count NC 49,899 54,380 y '

v-ounty Court.... y .......... L 66,011* 7%??1* 67,283 05 175 %g -13955* T 25*
New Hampshlre (STATE TOTAL) 5%?12 2?,248 29,013 55 245 48 45 95 295

DIStrIct COourt..mm L L14 27,408 28,99 59 245 4

Mummpal Court ............ L 102 836 52% 9 195 45 386&%-) gg %g
Ohio (STATF TQTAL) 90,615 94324 93817 05 45 05 -15 05 45

Municipal CouTt......., L7767l 80,254 82,1 35 05 2

Gt 8 fege OB 0B B O£ B

INCOMPLETE STATE DATA:

Nebraska:

Cgunlgy OV § — L 10,033 12,51 11,613 15 255 25 -85 3 165

Bllwtlngtouétouor{ glr\]( L NC 59,728 52,065 _ _ 1S -155 _
o Ofy ot L 44076 4382 41837 5 5 15 % O 8
i istrict Courton.. L 43,422 54457 37548 65 255 15 -315 75 -145

Circuit COUrt .. L NC 27,888 31,467 9 135

Totals for 29 col ts In ?
state? reg?rtmg comparable

data for all three years: 1,490,699 1,762,364 1,659,439 25 185 25 -65 45 115
G « General urjsg tion court

L u Limited LUTIS iction ?urt Indiana— SuBenor Court and Circuit Court,
I\C Data are not compara rt—Data do not Include cases

e with other years ty C
I ble Y CPellens){fled as "other.'

- = Data element is not applica

“Data are incomplete:
Alaska—District Court—Data do not include
cases from low volume courts.



TABLE 34: Trend data for state courts that specifically reported tort case filings for 197B, 1981, and 1984.

Cqurts lncluded in, this table:

ToT nclusroTT fn this table, a court must
have re {te an Id entrf bte tort caieload
separate from all \7 ases n at least
two of the three targete year Tive states
re orted tort filings for all the courts which

urrs rctron over torts In those states. A
tota statewr courts, in 17_states,
rePoréed data o) the 21 courts, 17 were general
jurisaiction courts.

Comparrson of aggregated trIrn%s over_time:
olowrn% ta are fro the 17 courts in

13 states that r gorte c?]méaartabe data E [l

tnree reporting years ?e ures can

found on the botfom line of Tabl

The rncrease in tort. case frlrngs between
978 81 was ong rghrle the poap lation
those states grw 1 urrnﬂ e same. time
erod. efn 1981- ?4 the po”p atrog grew
nother 4lw lle tort rIrn%s crease ¥
tor the entire period 1978 tota tort tilings
|ncrease 95, however, the population also
increased by 85. This Is the one case type, of
those studiéd i thrs sectjon, where the
aggregate number of cases_increased over hoth
trme periods evaluated This does not qu%lrfy as
rtrrt;atron explosion”, however, since t
population Increased at approximately the same
rafe as did the tort filings.

Comparison of courts whose frIrngs mcreased or
decreased durrnlg gacn of t e time periods.

The tollowi % criart '% plays tne nu ber of
courts whose tort filings have Increase
decreased during the two time oeriods:

1978-81  1981l-84

Filings. Increase
significantly more

than the population: 8 S
Ho Si nrfrc%nt difference
hetween the ch ang s
ir. population and filings: 5 ¢
Fili t
e
population: 1 1
Filings decr ased durin
" periad o e S g
Comparable data were
oIO avarlabl e for
the perio U 2
Although the aggregate filings ' ‘eased
somewhat %er t ef g sudlredg’rr le 34, the
apove chart Indrca es tnat t] rt vg rﬂgs Increased
significantly m less than theé courts

reporting data in this table. During the period
E gon? one-tnird o? the court(s] repoFr]trng
ata - sr nificant increase In tort
filin,,s —more courts experienc d decreases than
sr nrfrcant (rénrczr]eaarstes rwesort 7r in owa”n% ( the
courts whjrch]fr? orteg data d rrné either of the
eriods fit nto specifjc cate orres e
}oﬂ Bvrhg chart lrnks he Jrlrng patterns oT

soecrfrc courts across the two time oeriods. to
f ore exg |c|tedly, the various patterns
entitied earlier

CompTa]rrson“of patterhnstamong the coturts

owing chart expands on tne previo

chart E ?rstrn gand cate;orrrrng court?% H

gattern they llowed, These gatterns ar

xp ained ir,” the Infroduction to this section

Part 1), These are the patterns for

I]ose 17 courts th% 8orteg ¢ompayable dav for
three years. % ) after ea

court Andrcatgs whether it is a eneral or

Imited jurisdiction court

1. "Down-up" Pattern
(no caveatssl Alaska Superior Court

g ch?
Ela)rrlgrnra u eréor 0

a Circult Cour*
2 'rluh’anBQ F1)rzrlt i '84)

llings was less

than "'78-"81 Increase

ln filings): Hawaii Circuit Court (G)
Washington Superior Court (G)

5 clhpange ratt%1 '84
go pulation exceeds

C angnglegtﬁ

filings): AIaska District Court (L!
4. "Down-up’ Patter
ghan eprn 1& %4

go ulatron exceeds
roximates
change [n

184
filings): North Dakota District

Court (G)
5 “No si?nif,icaht change
- no slgnificant _ .
change” Ohroe aCsO rt of Coranon
Maine Superior Court (G)
6. Bp -qown
attern Colorado _District Court (G)

Hawail District Court (L
Kansas District Court (G
York Supreme Court
and County Court
Oﬂro County, Court L
Ohio Municipal Coutt QL)
Tennessee Circyit Court
and Chancery Court (G)
1. njficant o
gﬁa own Icano District Court (G)

I ?H‘rgge ggtrrsrts regortrng crochgoarableld%tgnfor
irincreases )durrno Both i 9§§? ‘é ib 1-84. Irhree
addrtrona gours repoFte decreases ourrno tne
l| eriod hut significant increases in the
In

st
981-84 period. These three courts, ho %ver, are
n states that also experienced some o



TABLE 34: Trend data for state courts that specifically reported tort case filings for 1978, 1981, and

1984.  (continued)

Iar?est increases. in population (i.e., Alaska,
fornia, and Hawali).

The Jargest numerical |ncre se in tort
filings Let een 130 1-84 15 In tﬁe Callgorma
Superjor Courtrg ,oan mcrease of over 16 000
cases). This increase, almost smr%; e handed|
accounts for the entire increase In the ag regate
figures between 19818 Between the

8-84 however, the Increase 13 Ehe r 5% of
ilings was 125, but was matched by a 1
Increase In the population.

In ado t|on to the fact that most states

‘”f] have large Increases in f|I|n
tho larg

0st InCreases .In

therefore do not ua|
litigious, anothe elgﬁyt

(r)e/%cr)rb hnoe?lI nsI scﬁnlte
do not htpthe "up éown
do. other c?se ty es ned
evidence of an 1h: ease
American public to ‘sue.

popu latior,

an In t elr
o ot g

thou%h
IEattern
ther do they
propensity” o

and
as beln £s eC|aIIy
courts eote
ecreases In ||n s, and two o ersa cours
d In fili dt ther state. court

?

i

s also have

ling
|I|n S

it any



TABLE 34: Trend data for state courts that specifically reported tort case filings for 1976, 1981, and 1984.

Filinas LA PORLASe  Persanh phplee

0 'S Popu- . Popu- Popu-
cf >*niirf inf le inn 1978 1991 190/ i P Fi'ing: inp:*.. rni.Mm .__P__,» -

COMPLETE STATE DATA
Exclusive court Jurisdiction:

Kansas—District Court .G 3,249 4517 4,033 22 392 22 112 2 247
ldaho—District Court ...G 1,728 1744 1.729* 5 12* 42 12* 182 02*
Not exclusive court Jurisdiction:
Alagka (STATE. TOTAL) 1,356’ 1,%%%* %,?8?’ 3 po* %E Z}} * %gg zgé*
uperior Court ... G , -4
District Court...... % ¥ h52* 580* gg 275* by 2 335*
Hawaji (STATE TOTAL) 2,032 2505*  2,304* 65 235* ) -gh* 125 135%
Circuit Court oo 1,155 1468* 1611* gg 215* 55 105* 125 305%
District Court....... 817 1,037 693 185 65 -335 125 -215
Ohig (STATE TOTAL) 39.645 41603 26,171 05 55 05 -135 05 -95
Court of Common Pleas G 21,587 21,970% 22,149 05 15 05 15 82 gg
County Court ... L 127 0 519 05 4555 oS -265 30
Munlgipal Court ......... 17931 18,992 13,503 05 65 05 -295 05 -256
INCOMPLETE STATE DATA:
California:
c |Su%erior (01111 — 86,729 80,970 97,068 65 -16 65 205 125 125
olorado:
BBl o e
OUTT ot 3481 5080 4099 5 45 5 5 W5 205
| CITCuit Courtunn, A6 L06F /L 15 4 & W N5
Ma'é‘e'pe or CoUt e 6 1803 1914 2088 2 65 % % &5 165
Mz;gtl?]%u'it COUTt e 790 815 N 55 ¥ - - - -
D?st'rict Court ...... G NC 1,465 1519 — — 45 46 - -
MWSYOrrekn:we Court and
. tuan tCoHrt .............. 3684 20234 37847 5 W5 15 45 5 O
ortr. Dakota:
Tenl%igéélpt (001114 Gu— G 132 516 550 15 -305 45 76 55 -25*%
Chictit Ceurt, Chancery
o e
. 1981) i 10,457 12,046 11,775 35 155 25 -25 66 1%
exas’
t District Court ... G NC 28,698 34,224 - - 85 195 - -
W;s istrict Cout ... o M5 N 15 415 - o — - -
ington:
Sup%r?or (O [V — 6,882 7,919 8,997 95 165 3 146 125 i

Totals for 17 courts in la
statesf reg?rtmg comparable

cata for all tnree years 215,539 220,556 235,456 42 22 42 12 32 92
H - G.eneraé ,urjsglctlon court Florica—Circuit Court- t'ata do not include

= Limited ju-isdiction ?urt, professional tort case;,
NC = Data a(e not comparable W|tp) other years Hawaji—Cjrcuit Coufrt—§ome tort cases are
— =Yata elements are inapplicable included In transfers.

. |dah0—(Pld$’[{ICt Court—Som?.t rts are
'Data are incomplete: , Included In the unclassifie cate%ory.
A?s a—ﬁls rict Court—Data do not include Maryland—Circuit Court—Data do not incluoe
ow volume courts. nreported cases.



TABLE 35: {5520 data for state courts that specifically reported contract case filings t c 1978, 1981, and

Courts included in_this_ table:

For inclusion in tnis table, a court must
have regorted an rdentrfrabl(f contract casefoad
segarat from all other civi cases In at east
two of the three targete }/ears ?
states r ort d conta filings tor all the
courts which Juris |ct|on over contract cases
In those states . Atota 15 statewide
courts, in 13 states, reported data. Of the 15
courts, 11 were general jurisdiction courts.

Comparrson of ag regated filings over time.
The fol owrn§ ta are fro tne 1 c?urts in
10 states that r gorte c%m arable data for all

s B e TR o

The increase rnhcon ract case filings between

1978-81 was 145 gmgu atron r those

states grew 55 during the s erro Between

1981-84, the Populatron ?rew anot er 45, however,

new contract filings  decteased by 155—a clear

reversal In the e rlier trend o caseload

ex ansron For the entrre perrod 978 84, total

o tract ilings de rease 45 while t

g uatroR Increased Th ese ggre ate data
ort the "up-down pattern or “contract

frIr gs.

Compansor of courts whose frIrngs rncreased or

decreased during each of t e time periods.
‘he r'? thJe number of

oWl cnart
courts whose contract rIrni ave Increased or
decreased during the two time periods:

1978-81  1981-84

FrIrn%s Increased

ificantly more
than the populatron T 2
No S nrfrc%nt difference
hetween. change In
population and filings: 1 1

Filings increased at a
rat slower than the

population: 2
FrIrn%s decreased during
period: 10

Com arable ata ere
nh avara
the perio

CQ arn th
mat rr [\X

"up- dow attern
f the c
the 1978 81 perrodS experienced signi

rts studied durin
i tl#rcant J

increases in filings, wnile ths trend reversed
ltself durrn%| the period 1081- f% \when mo t courts
experienced decreases _In th elr_filings

contract cases. . The Florida Crrcurt C rt and
the Texas rstrro't Court were the two courts that
eﬁperrence H elrnt Increases 1n therr case
et the aso recor ed tne ar%est
Incre ses In po uatron or th os% courts that
re orted data durrn e chart above
g s how all urts which refported
uring eith er o t errods It Into
hJ ic C te ories. The follpwing chart [inks
the 1j.in Aerns of specific co rt ﬂoss the
two. time periods to tes t ore s ecifically, the
various patterns rdent earller.

Companson of patterns among the courts.
e following chart expands on trie Brevrous

C
.one b |IS |n % caéegorrzrng courts

patte ns followed, = These ga tterns are
explained rn te Introduction to this section
(1.e., Part Il). These are the atterns for
those’ 11 court that regorte comparable data for
?II three Xvar g %) afte[ each court
ndicatf, Whether rt IS a general or limited
Jurisdiction court:

1. "L'p-up” Pattern _ o
(no caveats):  Florida Circuit Court (G)

g "UrPange lrjnat%l "84

opulati o, exceeds

0 a groxrn tes

c ang -

filings): Hawan Circuit Court (S
Hawaii District Court (L)

3. "Up-down" Pattern:
Colorado District Coust (G)

Maine Superior Court (G)

North D ota Di'trict

ro Coun Court &
0Ohio Munrciria Cnu

Tenne reyit C
ancery ourt &EE
4, "Down-down" Pattern:

Ar'\<ansa Court of Common
Pleas zL% ,
Washington Superior Court (G)

The FIorrda Circuit Court is the onl%/ court
that can Ia?/I claim to a large Increase |

Pot\rrraeC h nr?ovrn tr 0lgtatter lg&her states



TABLE 35: T>5e8rld data for state courts that specifically reported contract case filings for 1978. 1981, and

our Fllings OGN 0A0e  PeroERt qugnoe  Perggu fapee

. uris- opu- . opu-
State and court title diction 1978 1981 1984 [aplon Filinas ‘a?lon F111nos ‘a@lon Filinas
COMPLETE STATE DATA
Exclusive ~ourt Jurisdiction:

Kangas. .,
Orstri* t Court..nn G N 39,175 41,982 - - 25 75 — —

Not exclusive court Jurisdiction:

Hawaji (STATE TOTAL) 9,175" 13,4601 14,0551 65 475" gg 451 125 5351
Circuit Courta. G 14341 20471 21311 65 435 451 125 49J1
District CoUTt.n. L 7,741 11413 1%% 65 475 65 45 125 b4h

INCOMPLETE STATE DATA

Arkansas:
Col(():roaléq‘t . Common Pleas L 3171 300 102 25 -2051 25 -665 55 -7351
Qlstric* Courta... G 14,147 22,395 15270 75 585 75 -325 145 85

Florida:
MiClrcun(:ourt ................ G 27,005 29,677 38,650 125 105 85 305 205 435

y PEror Courta G 1318 1456 1,103 25 105 25 -245 45 165

Maryland:

Mon gircuit (O 1] | p— G NC 65761 5,496" — - 25 -1651 . _

NorchlslggkcottaCOUH .............. G N 5,860 4,420 - - 45 -255 . -

o District Court....... G 3,095 4412 4,062 15 435 4, -85 55 315
Mumm al Court .. L 171,166 1876571 3¢ 105¢ 05 205 05 -135
Countpr0urt ................... L 3648 77491 145, 7401 82 1"251 05 265 05 575"

Tennessee:

Circuit Court, and
Chancery COUM . G 7,321 8830 7582 3 215 25 -145 65 3

WSlst{thourt .............. ¢ N 902 2 - - & 35— -
asningtan
O Courto.G 20670 1878 1381 85 45 % 265 15 365

Torals Jor deutts, o
Qata Yo all theeyears = 258,037 20463 249781 s 15 45 155 %5 A5

S = Genegral urjsglctlon court Hawa\ ?un Court—Some cases are
L = Limited furisdiction court n transfers.
NC * Data a[e not comparable with other years. and CIrCUIt Court—Data do not include
-- = Data elements are’ inapplicable. reforte cases
OhIO Hui, gal Court and (foamtx Court—Some
'Data are incomplete: contract cases are Include
Arxansas—Court of Common Pleas—One county miscellaneous civil cases.

reported no data in 1978.



TABLE 36:
981, and 1

Courts Inc|r1ded in. this tabIE

For inclusion in tnis ta le, a court must
have reported an Identifiable triable felony
caseload, separate from all other criminal cases,
In at least two of the three targeted years.
total oJ 8 statewrde courts In 28 states
reporte of these courts are general
Jurrsdrctron courts

Comparrson of aggregated trIrngs over time:

Tne foIIowrng oata are from the 24 courts in
24 states that reported c%mg)artabe data o[]
three reporting years. ese Peures can
found on’ the bot om line of

The |ncrease |nhtr|a e elon cases between
1976-81 was 285, \rf] e the p trog or the
states reBortrn ese data increase

e HELL il s oo
[ncrease

. The pattern tor these aogregate

filings evidence a consrderable slowin

trlrn riattern durrn(t; 981-84. In fact, durin
81-84 period, Triable felony case filing

drd not increas' at.a rate sign| |cantI% ?reater

than the rate at which the population ihcreased

Comparisan of couts whpse filings increased or
decreased during *ach of the time pericas.

Tne Lollowrng fha{t drspta s the, number of
courts whose triab eéle s have
rncreajsed o decreased uring the two time
periods:

1978-81  1981-84
FrIrngs rcngr]etaserrjme
th n t e poryulatrron: 22 8
L ificant diff
0 sr\%gr |c%2 Cﬁém%erence
In populati'n anafilings: 0 b
|I|n%s di (ti increase
gasura uring
his perro 0 1
Frlrnges increased at a
rat sower than the
population: 0 2
|I|n%s decreased during
period: 2 u
Com(naraole ata were
h avarI% le for
the perio 4 0
Approximately three-fcurths of those courts
repor| |ﬁg' tfeyfeon Crtl %etween 19%
experienced . .mificapt inc eases in their

caselaaas. inis te ency for Increased filings,
however, was ﬁreat ciminisheri dunngﬂ 1981 -8
en almost twice a? Fran ?ourts reporte

ecreases In their |I|n?s as courts who
ﬁgorted filing Increases srd ficantl greater
t P Ftro Increases, nrs ohservation Is
more af] illustrated in t e fol owrhq chart.
rt above |sp|a

courts w icn reporte data durrng erther of the

foll

'Iirend data gfgér; state courts that specifically reported triable felony case filings for 1978,

alerrodghr;lrrtt lnntlossoecrgrc cate ories. Ihe

I In({nﬁJ tterns 0
gcific”courts CCI’OSS the two time periods to

or ecr |ca , the various patterns
§emrrr speciically b

Com
one

gxp‘

hos

v,

il
Ilr

arne |n t e Infroduction to t

e 2
comparable 3ata for all three years.

rlier.

parrson of patterns among the courts.

The fol owrn% chast expands on tne revhous
o?/ Irstrn d categorizing courts g

ns  they to ow.  These patter}ns ar
Ir section
g. These are the Eratterns or
ourts in 24 states that reporte

"Up-up® Pattern
(nt? cgveatss: Alaska Superior Court
Dégltjr{ct of Columbia Superior

New Jersey Superior Court

"Down-up” Pattern o
(no caveats):  Minnesota District Court

UHpug Pattern:
F ange In *815884
{han 05 g Tess

crease In trlrn S
? )eransas Circuit Court
Hawan Circult .Court
[|] |nors( Circuit Court
New York Supreme Court
and County Court

change. in '81-'84

o uI tion exceeds
groxrm tes
c an
filings): Anfona Superior Court
fornia Superior Court
Cdolora 0. Drstrrct Court
Etrrct Court

orth Dakota Drstrrct Court

Wrsgnrnra ircuit Court
Ington uperror ourt
"Up-down"

P

ttern: Georgia Superior Court
Kansas District Court
Maine SuPerror Court
&rrtuhrtca olina Superior

Qhio Court of Common Pleas
Oregon Circuit Court

Rhode Island Superior Court
Wyoming District Court

"Down-dowr" Pattern;
Wisconsin Circuit Caurt

"U @ Pattern

Of 2? tatewrde courts rernortrng data in
only four experienced Increas

hat contrnned to rnﬁrease sign |cant|z
th ation. . The number o é

n reasa urrhg the perio

e courts reported

o
A

Ine O?t e statewl



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978, 1981,

and 1984. (continued)

in this tabtlﬁ ﬁst%s th(te ca?elwnh torts, f|t|
ears as thou e rate ncreases in fe
?ﬁ?n S ﬁas ec?eased (?monaﬂ ownwarcpy
trends . were ex?erlen ed in a arg? P mber of
statewide courts. This trend elony cases,

may. be a functjon ?f changes in a varlety of
variables rangmg rom: eactua crlme rate,
the rate orteﬁi fnme é 80|IC6 clearance
rate, state crimimal faw, and prosecuting rates.



TABLE 36: Trgn(igggta for state courts that specifically reported triable felony case filings for 1978, 1981.
an )

B Pergele e Perieqt e Percanl phange

State and court title 198 18 18 laben Filings IShon Filiugs Iohon Filings
Alaska:
Ari ZSounpat?rlor COUM v 178 1194 1.846 3 535 215 555 251 1375
Arkgﬁ aesnor 01111 { S 10,3901 14,3571 15,3601 115 3851 9 751 215 4851
Cal(I:fIOr?#Ilg (011115 S— 8,9970 145650 17.993) 25 6250 25 2350 5 10080
ColSu%%nor (G011 —— 55,369 64,9930 744120 65 1750 65 1450 125 3450

District CoUrt ... 10,604 13,868 14,783 175 315 15 75 145 395
District of Columbia:
GeoSu AT OV ITT| S—— 3415 4283 6,035  -65 255 -15 415 -75 175
Ha§ﬂpenor COUM 26293 373%8 7B 5 45 55 .05 105 285

CIrCUIt (OXVIT1 | SO—— 1,791 22911 26551 65 3351 65 16%i 125 5451
|||Ig(l)sltsrlct (6101 2.845 3302 3,649 55 165 45 111 10V, 285

Circuit Court 34,2600 41,7950 46,1070 05 2250 05 1050 15 X0
e DISStrIC'[ (O[T AR— N 81660 7,6580 05 -650

Dlstrlct (01011 E— io.cj 12121 11,397 25 185 25 -65 9 115
Mm?]ugetréor (G111 2.790)  3,281) 31890 % 1850 25 -350 45 14X0
l\lele-Ii%“gﬁngourt ....................... 10,678 10155 12,162 @b -55 25 205 45 145

Superior Court s N 3,652 3,813 - — 45 45 - -
Newsﬂosn%r COUTt o U1 0L 3B L5 w5 B W B 5%

S reme Court-Count
WG ouroany 305060 415870 49191) 15 3/ 15 1850 05 5650

Norgh 8ar0|i a

uperlor 1]V 30.576 42,792 42,160 45 405 45 ol * 75 385

North Dakota:

District Court e 916 1,233 1284 15 355 45 45 55 405

8ourt of Cornon Pleas .... 31,575 41,076 37,073 05 305 05 -105 05 175
Oreqon: )
Roge”?s é:ourt ......................... 16097 20198 19913 65 25 15 5 5 S
S0l t#pegli%a 01011 2,396 4576 4232 05 915 15 -85 15 175

CIrCUIt (011111 NC 2,654 2,606 3 -25

D|str|ct (011111 AR NG 32,872 87,249 - — 85 55 — —
Vi

!S%IIEIIZ%II COUTt o 5550 40444 42640 B W 45 55 15 455
WS%urﬁanor (11111 SR 11,168 15,442 15432 9 385 3H 05 125 285

[ i

ENeUt Court v 15,8350 146010 13600 25 80 15 750 % -14%0

omin
Dietrict court o 1400 1772 14620 W5 %5 45 75 DS 45



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978, 981,

and 1984, (continued

Filings

1978 1981 1984

State and court title
Totals for 24 courts in
24 ‘states reporting comparable

data for all three years 373,609 476,361 507,444

Note. AH of the courts listed aLove are general
JUHS iction courts.
Data are not comparable with other years.
= Data element 1s not applicable.

iQata are incomplefe
Q Arizona— felonles are included in an
uncjassified categ
Hawali—Felony . flg es do rot mcIHde reopened
grlor cases” included 1In the unclassifie
Ivil category.

AExplanation of data included in the category:
Arléggggs Felony figures include DWI/DUI

Perc% change

G601 opoe Percnt phgee

ropu [0 Popu- .
Iann Filings IaPlon Filings Iaﬂon Filings

i g

3 285 3 365

California—Felony figures include OWI/DUI

Cases.

IIllnqls—Felony caselo%d data include
prelmlnary hearings from courts

low OWFneSIE)ane cases include third offense
Hmbb Shseasn 1061 Ghd - 106

? In 1981 and 1
auH —FeIony igures mclude classes A 8,
New York—Felony figures include DWI/DUI

cases.
Wi ecl%nsyln Felony figures include limited
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For release: 6:00 p.m.
Monday, April 21, 1986,

Contact: Robert T. Roper
(804) 253-2000

Study reveals no
litigation explosion
in state courts

WILLIAMSBURG, VA— "Careful examination of current available trial court
data relating tort, contract, real property rights and small claims
cases, from a representative group of state courts, provides no evidence
to support the existence of a national 'ligitation explosion' in state
trial courts during the 1981-84 time period,” according to Or. Robert
Roper, director of the Court Statistics and Information Management (CSIM)
project of the National Center for State Courts

Twenty states, which include 29 limited and general jurisdiction
statewide court systems, reported reliable and comparable tort, contract,
and real property rights statistics on the number of lawsuits filed for
the years 1978, 1981, and 1984. The data revealed a 14 percent increase
in filings for 1978*81, and a 4 percent decrease in 1981-84.

Small claims suits might best measure the inclination of Americans to
sue because of easy accessibility, relatively inexpensive cost, and
prospects for a quick resolution. Twenty-nine limited and general
jurisdiction statewide court systems in 25 states were chosen for
analysis due to their reliable and comparable small claims statistics.

Small claims filings increased 18 percent in 1978-81, but decreased 6

percent in 1981-84.

-MORE-



NATIONAL CENTER FOR STATE COURTS AUD ONE

In the area of torts alone, which is a subset of civil filings, total
filings increased slightly in both the 1978-31 and the 1981-84 periods.
However, all of the three states that reported significant increases
during 1981-84 also reported the largest increases in population (Alaska,
California, and Hawaii). During 1981-84, tor* filings increased 7
percent while population increased 4 percent. For the entire period
1978-84, total tort filings increased 9 percent, but the population also
increased by 8 percent.

The data provide a basis for the following observations:

o] An upward trend in litigation in any one period is not
necessarily attributable to an increase in the tendency of
the average American to sue, but may indicate a simple
increase in the number of average Americans.

o] There may have been significant increases in civil filings
which peaked around 1981; however, civil filings (defined as
tort, contract and real property right cases) decreased
slightly during the 1981-84 period. |In fact, in state courts
that reported data for the 1981-84 time periods, there were
decreases in the total number of civil filings.

According to Dr. Roper, several reasons could account for the
downward trend in litigation. Insurance companies and attorneys may
increasingly find it in their interest to settle conflicts before the
cases ever reach the courts. Also, people may he deterred from filing

suits at all because of widespread reports about the cost of litigation,

and the prospect of civil suits taking years before disposition.



NATIONAL CENTER FOR STATE COURTS ADD TWO

The often cited lit.gation explosion thus appears to be exaggerated
with respect to the total number of civil filings during the period of
1981-84. The source of the perception'that there is a litigation
explosion may be founded in a changing mix of civil cases, increased
complexity of the cases being filed, and widespread media reports of
enormous awards in relatively few civil cases.

Complete supporting data will be available later this spring from the
Williamsburg-based National Center for State Courts, in a volume entitled

"State Court Caseload Statistics, 1984."

Published annually since 1975 (with the exception of 1982 and 1983)
the state court caseload statistics series was developed by the Center's
CSIM project in cooperation with the Conference of Stc.te Court
Administrators. Work cn the 1984 volume was completely funded oy the
National Center for State Courts; however, previous work on this project
was funded by the Bureau of Justice Statistics. These reports are
designed to collect, compile, analyze, and disseminate comparable state
court caseload statistics; they are based on data provided by the state
court administrators' offices and the offices of the state appellate
court clerks. The series presents a methodology for reporting caseload
statistics, nationwide current caseloads, as well as trends useful in

future court planning.

-MORE-



NATIONAL CENTER FOR STATE COURTS ADD THREE
The National Center's basic mission is to help courts better serve
both litigants and the general public. Courts at all levels are involved
in one or more of the Center's projects, which range from research aimed

at reducing delay in the litigation process to work conducted by the
Center's regional offices on such subjects as automation of court
operations and personnel administration. Emphasis is given to the
training of court managers and presiding judges through the National
Center's Institute for Court Management. In addition, the National
Center serves as a clearinghouse for information on state courts.

Besides its headquarters in Williamsburg, the Center maintains offices in
North Andover, Mass., San Francisco, Denver, Arlington, Va., and

Washington, D.C.

4/14/86-rtr



Part II. Trends

Questions about tht ||t|gat|0n explosron in
%h stat trial coyrts are among those
re uenty receive by CSIM Project sta Part
Il 0 Annua Report IS a prel |m|nary
effort to shed some light on the question, IS
theret a 'litigation explosion” in 'the state trial
courts?

Dates chosen for trend data.

The years 19?1 and 1984 were chosen as two of
the data gornts or th ege tabl cause the

State Trial Court Juris rctron Guide
Statistical Reporting was first a&olredto the
1981 trial court dafa, and the 1984 data is the
most recent available, oince those two years
ﬁpresent a. three- year interval aB earIL t

three-year interval was needed to bring balance

the” trend line. Therefore, the firSt point
c osen was 19/8.

Case types selected for analysis.

When talking of a "litjgation explosion,"
most people ref€rence an increased ?ropensrty in
the mindset of individuals, to sue for damages
and punitive awards. Some of the CSIM case types
that address thrs Issue are t?rt contract, ar\d
rea Ero erty rights cases, In addjtion, sSma
carm roce ures are easily accessible,
re atrvey Inexpensive to file in and work
within, and provide a comparatively speedier
disposition of justice, and therefore, are a more
||nterest|ng measure of the public's propensity to
Itigate

Ad rtronally these case categories were
c 0sen because hey have, over thé years, been

o/orted separately, by many courts, without

aving any ther nfinor” case” types included In
therr totals. The same IS not true of other case
cate%orres sucn as domestic relations, Where
subcategories are often reporced with juvenile
cases, miscellaneous, or special civil
proceedings.

Criminal cases do not reflect on tg
"litigation explosion" as it 1S defined above,
however, felonies are included in_these trend
data to proyide a more complete picture of the
courts’ workloads over time.

The first table gresents the ggneral grcture
b (tilsdlatrngtdatadf I tne combhin crate

rt, coptract, and real property rights cases.
lhrs tabPe IS F L P P % fogr smalfl
claims. The f |na two crvrl tabIes breah down
the general table_into one for tort, and one for
contfact cases. There were insufficient dafa,
over the seven year perrod to rustrty comprlatron
of a table or real erty rights cases.

final table evaluate end da for felony cases.

Population as an indicator of caseload changes.

Earlier volume., in t.iis Apnual Report series
have djlocumentedu tﬁat the sing P best é)redrctor of
civil filings_in state courts Is t tal sta6
gopulatron Total po uIatron exalained over 90%
[ the varrance In I v fil rnr{s among the state
courts There ore ercen g rease n

%t pogu [atjon as ee Incluagd <n_these
three time neriods— 1978 1981,
1981 1934 and 1978-1984 i1 order to explam, at

years, 2 a summary %GSCTIOI

the outset what kind of case filing increases
nug ht be antrchated as a result of changes In
state oopulations.

At this point, it is not possible to
accurately predjct what p?rcentade Increase in
filings one woul expert or every percent
INCrease | tne no gu lation. Therefore, for
purposes 0f this Report, a rough one o one

relationship has been assumed,”i.e., for every
Percent Increase In poB ulation, a ong percent
ncrease in filing" wolld be expecte

Courts included in the tables

Some state courts do not appear in these
tables for a variety of reasons they do not
report statewr e data at all, they do’ not provide
suf |cren detail to rdentrfy the casg types
re orted In these tables, they have ¢ anqe
orérnr{; cateqories oyer trme and finally, the
u]rs iction and organization of some courts have
chan ed so dramatically between 1978-84 that
th err data were not comparable, Therefore, the
courts drsplayed on the foIIowrng tables do not
Include complete nationwide data’. however, the
are represe tative ut genera jurisdiction courts
H this cou tv\y] %n atr]e a equate for addressrng

the Issue o ether there IS a_litigation
explosion. For example, Table 33, on small
claims, has statewrde data from 33 states trom
across all r[yeograp ical re |on% from lar
and small states AIthoulg les 32 and 34- 6
do not have as much complete state data as does
Table f3 the data are more often than not from
?enera jurisidictlon courts. Since these are
he courts most Irker to hear the serious, cases,
f 8Court com§ement the small claims data
ound In Tabl

Smmary statistics presented on the facesneets.

Three sumnary measures. Each of Tables 32-36
isplay the number of filings for the years 1978,
981 and 1984, and th< percent changes in total
tate Po ulations and_filings for edch of the
hree e periods 197,1-81° 1981-64 and 1976 84.
The accompanyrn% facesleet for each table
summarrses the data r%resented in each taole using
the following three measures; the aggregate
data contarned in the table tor t ose courts " that
reported, complete data for eaf e three

on of ow many
courts ex\ﬁerrenced increaseo or decreased filings
for the two p rro] s 1978-1981 and 1981-1984; and
(3) a chart which Identifies patterns of change
%réd gPecrtrcaIIy lists tho courts within escn

Patterns across time, the "up-upland
H p-nown" gatterns There are two basic Eatterns
that can be used to test crudely whether th y]e
continues to be a "litigation explosion." The
first §qoup reﬁresents those courts who 3e filings
increased during the 1978 9 rferro
contrnued o rr e durrng the 1981-84 perro
d u] atterng This ug Pr
attern alone, ?wever doés not represent, prrn?]
acre evrdence o ||t|ga lon ex osron
u(o category must be separated into three
nents: 3 a/ courts whose jpwara increases
|n bntb trme Ferrods were at] Eproxrmately the
same rate of Increase ana Whose Increases
significantly exceeded the rate of increases in

di
1
S
t



the total populatron (3-b) courts whose filings
Increased, durrng 081-84, ‘at a rate
significantly less than _the rate they were
Increasing at during 1978-31—which indjcates a
sIowrng 0T any upward trend that might have
occured. during_earlier years; and S -C), courts

whose frlrngs increased” significantly during the
period 1978-81, but whose rlrng\s Increased at a
rate whrch approximated or was less than the rate
at w rc t]%epopulatron Increased durin

last component (1.e., 3-C),

TPresents courts where there 'Is r]ot a

tigation explosion,” because filings did not
Jrcrease af a rate e%ual to or signifi %ntl

ferent from population rncreass erefore,
the only  "up- up attern w |ch ma y Indjcate
unusual increases In filings 3-a'— rL
courtdfrlrngs Increased signi rcantly over both
periods

The secoHd maj or group of courts, which run
%unter fo the “up- attern, are those courts

which exhihited s dnrfr an. increases in filings
during 1978-81, but whose filings actually
decreased during the 1981-84 périod (i.e,
u?down Patterng Courts that fall "into thrs
category are clearly "over the hump," and no
Iong|er experiencing’ increases in the number of
civil suits.

Other miscellaneous ?atterns appear
Poradrcally throyghout the tables.” These can
clearly be ‘identjfied as either suP?ortrve or

not suo ortive of the claim to a “litigation
ﬁxplos n." For example, fsome rl;ourrts may not
ve experienced any significant change 1

fﬂrngsp? otﬂ time gerrods tprg otPrer
hand. frIrn S In some courts Went down durrn% the
1978-81 pef] od and have increased significa tllv
durrng the latter gerrod These situatjons wi
be diScussed as they occur in each of the tables.

Limitations on the data

The data presented on the following tables
are the most accurate Belra e, aB
comprehensive data yet roug t t? ear on the
question of whether’ there | itigation
exglosron in tpe state courts This is a

limiary at the topic, however, and the
reader should consrder the foIIowrnﬁ; caveats when
evalu trn th? anazsrs none o ich
thought t0 affect géneral conclusions t at can be
drawn from these cables: although tne data are
representatrve from all the states, they do not
include aII of the courts and states in’ the
countrv] due to rmrted resourceé Progect staff
were. unable to complete the trend. taplé for the
missing years or Identify all juris rctronal
changes rn those courts ovgr trme the data are
only~as current as 1984 and changes may nave

occured  during 1985; the data do Hot r cludge(many

other civil case types whrc may have_inc
different trends urrngd that time period %
drvorce sugport/custo(v adoptron estate, Ciyil
ppeals, and miscellaned \s civil cases); and .l
frndrngs are restrict’.! to the state courts only.

General findings and explanations

A careful examination of avallabk _,ta
relating to tort, contract, real property rights,

and small claims cases from a representative
grou of state courts é)rovrdes no evrdence to
upport the o ten crte existence of a_ national
"litigation S Hil in the state trial courts
during the 198 time period.

There are some, state courts that have
experienced srgnrfrcant increases in.the case
types (escribed throughout this section, but the
impact of that finding is. reduced when one
realizes that these are.the courts In states that
hﬁve alsg F erre ced srgnrt]cant ncr ases gr
thelr total popu atrons Changes In t e number
of these f |I|nhgs are not attrrb%tabe to an
Increase In the propensity of the average

Amer]can to sue, but rather to a srmple Increase
in the numbers of average Americans.

The findings, however car be.extended ope
further step. ~Not ? Z is the evr ence mrssrng
f0.1n rcate a srgnr icant national rncreas%
frIrn s above thé incre se In pop uatron ut
c ea attern emg Pes whi genera lly SUF orts

-00wn" mode descrrbe earlier.
srgnrfrcant number of state courts seIected
civil filings have decreased between the Eerro
é%8%|1|2§4 ee the Individual tables for specific

It may be that there was a litigation
explosjon”that Peaked around 1981.~ The evidence
from these charts tends to_support that
ohservatl)on There were ?gnr icant rncreases in

1lings etween 978 81, ext'eding t
mcreasef 8pu atron [n fact, the r_ncre ses
were so farge auring 1978-81, that es
decreases t toccurre drrn% 1981-84
percentage changes from 1978-84 are st
moderate increases.

The often crted th of a continuiag upward
trend of civil awsurs in the stae courts cculd
result from severa factors: ) rntensrve media
‘ocus on the o[mou% size [of he awards in a fe
selectea and we licized civil cases; and (2
increasel workIOﬁd in the courtF not causeq by
an Increase in the rate of civil lawsuits, but by
more_complex cases, and rtJerhaps fewer resources
aval Lible to fhe COUrts ﬂ handle expected
Increases In Tilings which results in "arger
backlogs.

Additionally, there are a varrety of
potential explanatrons or thi %elrng off or
lic

- =
::-
:‘(1)
—
)

II showing

decreases In civil suits:
attitude toward lawsujts may be changrng PeopIe
ma% be deterred from filing as ? restlt of
concerns about costs and crvrl itigation that is
ikely to take years—except for the more serious
cases, It may not he worth] the effort; (2) For
ears eoPe sPecu ated that dreater unT- rc of
laws resulted In increased litTgation to
rnterPret those Jaws—this testing of new
legislation an r:udrc‘al tules mag have run its
course: and 13) Finally,. Insuranc comPanres and
attorpeys ma e increasing their effic ency In
settling conflict hefore ¢ ses reach the courts.
Whatever the ex Ianatron there rs no evidence to
ort the n of a pationwide Bncrease n
s in t e state trial court, between



TABLE 32: Trend data for state courts that specifically reported tort, contract, awi real property rights

case filings for 1978. 1981, and 1984.

Courts included in_ this . tabl
For rnc\usron in thrs ta%le a court must

have reported an identffiable tort, contract, and

reaI proeert y rights caseload, separate from all
other ciVil cases, in at least two of the three
target years. Fiye states rePorted tor

con ract and real property. rights cases for all
the courts which had juris rctron over tort,
contract and real ?ro erty rights cases In those
states. Atota st te Ide_courts, In 25
states rePoréed data the 37 courts, 12 were
general jufisdiction courts.

Comp%rrson of aggrggated trIrnPns qver time,
[he followin ta are fro ttre 29 courts in
20 states that regorted c%mparable data Ohe all

B TG e RS

The increase rn tort, contract, and real
property rights filings between 1978-81 was 14S,
while the o ulation tor the states re%ortrn
these data Increased by 3t. Between 1581-84) the
popujation continued to grow another 3%, but the
new filings decreased by These a?gre?ate
figures provide prelimina v evidence for the
existence of the “up-down pattern discussed
earlier in this section.

decreased during each oi the time periods.

The following chart displays the number of
courts wnose tort, contract, and real g 8ertuy
rights filings have incr " Jor decreased during
the two time’ periods:

1978-81  1981-84

FrIrngs increased
gnr rcantlg more

han the population: 19 T
No S nrtrca]nt difference
between the ch ang
In population and filings: 5 3

Filings drd not increase
measurco d during

nis perio 0 3
Filings increased at a
rate slower than *he
population: 0 2
Filings decreased during
this period: 5 22
Comparable data were
not avajilable for
the period: 8 0

_ The “up-down" pattern described in the
rntro uction to this secfron is illustrated. in
the above chart. Most P e courts regortrn
tort, c?ntract and rea gro ert)f case
during 1979-81" experience sr ni rca t Increases
In their filings. Durrng perrod
however, th rO)attern reversed |tself

majority of courts reported decreases rn filings
of ‘these case types, “Less than twenty-five
gercent of the ctourts reporting tort, “contract,
nd real property rights’ cases during 1981-84

ex errenced rn%rea]ses h. their filings at a rate
significantly er than h.c-eases ‘In their
populations.” Th ese patterns are .oore firmly
established 1n the following chart.

The chart above displays how all t'f the
courts which reported data durr/g either of _the
two periods fit" Into specific c”teao:les. The
following chart links he frIrn%rﬁatterns of
specific courts acros? two eriods to
test, .mor gecr ically, the various patterns

identified earlier.

Comparrson of patterns among the courts.

lhe following chart expands on the Erevrous
one b?/ lis rng rﬂnd ca&eg }]rng courts oy the
g 1 ns the 0 lowe ese gatterns
xplained rn t e rntroductron to this section
(1.e., Part. I1). These are the patterns for
those 29 coyrts |n 20 states that reported
comparable data for all three years,” The (G) or
L) after eac co&rrt Indjcates’ whether it Is a
eneral or limited jurisdiction court:

1. “Uo-up" Pattern
(no caveats):  Civil Court of NYC (L)

2. "Down-up" Pattern
(no caveats).  Alaska Superior Court (G)
New Mexijco Magistrate
Court jL)
Oregon Justice Court (L)

3. "U}ﬁ)u Pattern
t arge in '81-'84
lings was less than
*18: "8l increase
in filings): Nebraska County Court (L)
4, “Uﬁ D" Pattern
change in '81-'
ponulatron exceeds
0 a roxrmates
chang rn 81-
flings): Hawarr Circuit Court (G)
Hawaii District Court (L)
Delaware Justice of the

Peace (L)
. "Uﬁno significant
change": Delaware Court of Common
Pleas (L)
6. "No srgn ific nt change
no signific ,
change Delaware Superior Court (G)
“Ug—down
Pattern: a<bama Orﬁtrct Couré lgGg
rkansas_Chancery an bate

G
Co?oradrg Brstrrct Court (G)
Colorado County Court (L)
Indlana Countcy Court IL
Indiana Municip I Court of
MarroE L)
Kentuc Drs rict Court (L)
Marne rstrrct ourt g
ort Carolina Superior

Nortlh Cgrolrna District

L
O%ro Municipal Court (L)
Ohio County Court (L)



TABLE 32:
case filings for 1978, 1981, and 1

Pennstylvama District Justice

Teﬂnessee ferUIt Court and
Chancery (L)

8. "Ho significant
change-down": Oregon District Court (L)
Rhourt zi_nd District

Washington Superior Court
9. "Down-down" Pattern; J P G
District of Columbia

Colofado ate Colrt (6

Of the courts studied In Table 32, the Civil
Court of Hew York City 1s the only court whose

Trend data fnr state courts that specifically reported tort, contract, and real property rights
(continued)

f|||ng?] have contmued to Increﬁse significantly
moreé an the population over t hwo time
periods studie n this Report. Tnree additional
courts, followed the "down- ug pattern with
S|gn|f|cant Increases reported during 1981-84.
Another four courts experlenceﬂ Incréases In
filings between 1981-84, but the Increases were
either less than or not significantly different
from population increases durin that same time
?eno or the mgreases %re I ss than the
ncreases reported during the 1973-81 period,

The remainin li? courts Showed no eV|d nce of a
“litigation osjon” éiurlr&ge r\d 17 of
those courts e eé|ence crease 1n tlings
uring that perio



TABLE 32: Trend data for state courts that specifically reported tort, contract, and real property Hghts
case filings for 1978, 1981, and 1984.

Per CMnge  Percent change  Percent change
| Filings B Tob- 48P s THHE
_ Juris- PO{),U- . Popu- .. Po?u- .
State and court title diction 1978 1981 1984 lation Filings lation Filings lation Filings
COVPLETE STATE DATA
Exclusive court jurisdiction:
District of Columbia:

Kanssggerlor Court s G 121,931 108,426 96,975  -6* -112 12 112 o 2202
District COUM v G NC 54,005 57,140 2 62

Not exclusive court jurisdiction:

Colorado  (STATE TOTAL 79,480 105,028 99,205 i 322 12 -62 142
g DRV U B OB OF 4 ¥ B
County Court 500051 66530 65485 72 23 7 w1

Hawaii (STATE TOTAL 12,2041 173791 17,960 62 425+ 82 21 122 477
CI_rCl(J_It Court .. ) ...... 2,1861 38301 g,9921 62 3121 67 1 122 430%
District Court ... .. L 9,418 13,549 13,968 62 442 62 32 122 482

North Carolina: 54,738 65,856 58,118 42 202 42 -122 12 62
Superjor Court ... 11,541 13,756 12,482 42 192 42 -97 12 82
District Court ... do 43,197 52,100 45,636 42 212 42 -122 1 62

INCOMPLETE STATE DATA

Alabama:

District Court ... 40,130 55,818 51,805 Jul) 39S 25 -15 45 295
aska:
Superior Court ... G 2,683 2,312 3107 2h -14S 215 345 255 165

Arkansas:

Chancery and Probate
e (0101115 6,642 7545 5151 ) 14S 25 -225 55 -225
elaware:
superior Court ... . 2,457 %?28 2,%28 0 35 35 05 35 3h
Court of Common Pleas 2,898 (4 3,19 (Vo 295 3 05 3 30%
Justice of the °eace .L 15,844 20,028 20,806 0 265 35 45 35 315

Indiana; . .

Umicipal Court Marlon 0 o0 14360 10031 BS s %5 15 15
en%gggtvycaﬂff '''''''''''''''''''''''''''''''''''' L 3550% 5573 81%341 & R 15 K13

y ,Dist)r/ict Court v L 48,808 57,627 Lo,359 1S 185 25 -25 3 155

aine:
IDistrict Court s Lo 17,751% 20,072 16,146 25 135 25 -205 45 -95*

Minnesota:

MI (%ounty (O[V]§ — NC 28,014 21,582 25 -225

ontana:

NebDrz;sSlg'iCt Court o G NO 7,764 6492 x 4 -16%

County. COULt e L9236 11128 13,027 1S 20S % 15 3 415

l\lewMI-lImie,ipﬁ'l Court ... L NC 17,781 17,712 - - % 05 - —
mpshire;

Disthict Court .. 1038 9815 — — 45 55—

New Mexico:

Magistrate Court .... L 14276 14,117 18,308 65 -1S 75 305 145 285
Bernalillo Count

I\\(Aoertkrppolltan Court ..L NC 8290 9,744 . " 75 185

Civ.T Court of New

Vork Gy o L 130430 150059 195153 IS 168 15 295 05 55
ig_ourt of Claims ... L N 1330 L1678 — - 15 260 - -
Municipal Court ... 1 241,951i 260,068* 221,523* T* 155% 85*
Countpr()urt ................ L 5,854" 11,3021 19,5421 % 935} %% 165* 8% 635



TABLE 32:

i Fllings
I -
State and court title  diction 1078 1981

INCOMPLETE STATE DATA (continued):

(continued)

Percent change
1978-1981

Trend data for state courts that specifically reported tort, contract, and real property rights
case filings for 1978, 1981 , and 1984.

ge  Percent change
1976-1984

1984 rgﬁ%n Filings ﬂ?ﬂ%n Filings ré)ﬁ%n Filings

Oregon:

8ist_rict (O10]1] 4 S— L 31,600 33,8963 24,518 %

Juslllce.Court 1,102 421 1,3361 6%
e stice

COUTt s ) 163,556 788,199d 183,143 s
Rhode Island:

District Court ... 22,394 23,689 18,759 0%
Ten(r,‘]lerscsﬁ?t Court and
T Chancery Court .. 20561 23,442 21,505 R0
exas:
W Dhjst{ict Court ... NC 60,451 85,873
ashington:

Sup%rior Court ... 32,029 34,922 33,140 )

Ttottals for 2$t)_ courts In %(I)
ates reporting comparable
aata ?or g?l th?ee yepars

G “ General jurisdictjon court

imited jurisdiction court

Data are nof comparahle with other y?ars,
d dispositions the only
that glear.

icahle.

L=L

NC =

3 The number of
element provide

— = Data element IS not ap

I0ata are not. complete: )

Hawail-Circuit Court—Data do not Includ

unreported cases. ,

InQ|ana7C0unt¥ Court—Data do not jnclude
other" cases or “redockete

1,090,707 1,239,120

data

civil® cases.

1,185,666

% -28% o 2%

-15%1 1% 421 i 21%1

15% 0% -JIx) 0% 12%

6% IT -21% B -16%

14% PAll -8% 6% Fo
81 25%

%o o -5% 12% kil

14% Ril) -45 P )

Haine—DIstrict Court—Due to Implementation
0f | new reporting system, data are missing

frO(n two locations. ,

Mqlra/ and—Circuit Court—Data do not include

‘Unreported cases.

Ohio— ummPaI Court and County Court—Data
do not Include cases classified as
miscellanequs civil.

Orego —JHstlce Court—Not all courts
répf rted data.



TABLE 33: Trend data for state courts that specifically reported smull claims case filings for 1978, 1981,

and 1934

Courts Included In thrE table:
For inclysion in this table, ﬁcourt must
have reported an Identifiable small claims

caseload, separate from all other civil cases, In
at least two of the three targeted uears
Twenty-nine states rehport d small claims cases
for afl the courts which had jurisdiction over
small claims cases in those states. A total of
39 statewide courts, In 33 states, reported
9ata Of the 39 courts, 11 were general
urisdiction courts.

Comparison of aggregated filings over time:

The following data are from the 29 courts, in
25 states, that reported_comparable data for all
three reporting }/ears These frPures can be
found on the bottom line of Tabfe 33

The Increase In small clajms filings between
1978-81 was 182, as the opulation for that same
period rose only rg)errod between 1981 84
garn provides %drffereln icture, D rrng this
cond period, the atr n confinue
mcrease at a rate o 22 or those states
reportrn these data, yet small claims frlrn%s
ecrease by"62 These a?gregate figures tend to

P port the” "up-down gat grnalscussed In the
roduction cat is section.

decreased durlno each of the time periods.

The following chart displays the number of
courts whose small claims filings have Increased
or decreased during the two time periods:

1978-81  1981-84

Filings. increased
significantly more
than the population: yal 6

No significant difference
between the changes

In population and filings: b 10
”Iregssur%“ad noturrrltrorease
nhrs perroﬁ ) 0 1

Filings increased at a
rate slower than the

population: 0 1
Filings decreaseo durin
gs period: ! 3 19

Comparable data were
not available for
the period: 9 2

During the period 1978-81 , the majority of
courts ex erien ed srgnrfrcant Increases in small
carmsé nq owevef that Pattern was
reverse ng the following three years when

ost of the courﬁ eEPortr 9 data ex errenced
ecreases In sma ims 11lings. omall claims m
data fit the Mip-down" pattern desorrbed In_the
Introduction to this section of the Annual Report.

The t above displays how all of the
courts w reporte(?| agtaydur?ng either of the

two periods fit into sPecrfrc categories. The
foIIo |n chart links the filing patterns of

ecific courts aor(fss the two time periods to
t st, mor P licitly, the various patterns
Identified eaflier.

Comparrson of patterns among the courts.

The fol owrn% chart expands on the Erevrous
one b?/ Irang and cate orrzrnu courts ¥ the
oatte N follow, ~These afe the pat erHs for

hose 2 co rts, in 25 states, that reporte
comparable data for all three years:

1. "Ué) up” PatSern

caveats ortl, Dakota County Court (L)

Mor
Rhode Tsland District
ourtm st

New Jersey Superior Cou?t (G)

RN

C

2. "Ho significant
ch ange up™:

3. "Up- Pattern,
F ane In '81-'8
Il mgs Was Iess
than = 78-'81
|ncrease In
filings): Colorado Count Court (L

H?wau Drstrrc Court L
[llinois. Circuit Court (
Maine District Court

Missor'« 1 Circuit C our G
Vermont District Cour* (I

v
—_—

4. "Uh) " Pattern
change In "81-'84
opulatron exceeds
ra roxrmates,,

¢chan 181- "84

frlrngs): /’t\Laska District Court (L)

hire District
Court (ﬁ

5. "8cwn up® Pal.rn
e.in "81-'84
tron exceeds

or aggroxrmates

?rlrngs) District of. Columbia
Superior Court L
Hew York Distric ) ourt

and City Court
(. "No sranfrcant cnange

No significant

change” Idaho Oistnct Court

Ohio Municipal Court
1. "Up-down" _ »

Pattern: California Municipal
Court (L)
Indiana Sui)error Court
and C'rcult Court rS)

Indiana Countg Caurt, { %
Kansas District Cour".
Kentucky District Cour (L)
Nebraska County Court (L
Hew Hampshire Municipa

N(ortth C(ctLrolrna District
Ohio County Court (L)



- as .

TABLE 33: Trend data for state courts mat specifically reported small claims case filings for 1978, 1981,

and 19U4. (continued)

BETRSy RAE. %H i
Municipal Court (

8. "“Ho si n|f|cant

chan
8al|?orn|a Justice Court (L)
lowa District Court (G)

9. "Down- ﬁiown" Pattern
Alabama D|str|ct Court (L)

Only two courts had significant and
continuous Increases In small claims filings

during both 1978 81 and 1981-84. In addition,
the wJerse?{ uperior Court experienced a
significant Increase durlng 1981-84  Ten other
o rts also rep orted Increases In their small
clalms 1ing s but the mcreases were either

5| ni |cant;{3 less than t e earller Increase
during or wer? less than or apPrommatﬁd
the o uatlon chan e for that same perfod WhIC
would [ndicate no |t|gat|on ex Iosmn at all
Eleven courts fit the “up-down" pattern, and
another three co%}rts also experienced decreases
In small claims tilings during 1981-84.



TABLE 33: Trgn(i gg‘?ta for state courts that specifically reported small claims case filings for 1978, 1981,
an .

. Filings E”i?%f&‘sﬁfge ie“eg‘ﬁi@%”ge E”Cf&}a.%%%ge
State and court title dLljction 1978 1981 1984 Iaopi%n Filings Iatplon Filings 1g?luoj;_7IHngs
COVPLETE STATE DATA:
Exclusive court jurisdiction:

Alabam

Olstrlct Court s 95,928 91,550 76,694 22 -52 22 -162 42 -202
Col([))rgsdttgm Court s, 7948 10,1431 10,7351 32 28< 212 %l 252 3H2

County Court v 1 10,294 13,683 16,460 12 332 12 202 142 602
Connecticut;

Superior Court ... NC 90,447 73,096 - - 12 -192 - -

District of Columbia:
Superior Court.... G 32,797 24,490 25,323 62 -252 -12 32 -12 -232

Floridal
HaV\(/:a%mty (0101 E— NC 172,208 163,171 — — 82 -52 — —
DlstrlctC0urt ............ 1,313 3,355 5,388 62 1562 62 612 122 3102
Hll%{)sltsrlct Court ...... 13,504 (4,217 14,174 52 52 42 02 102 52
CIrCUII Court e 175,454 205,055 217,641 02 17 02 62 12 242
Dlstrlct 011 R— (i 72,054 75258 71666 @ -12 42 02 -52 02 -12
Kan

?ISUICI court . 10,670 14,707 14229 22 382 22 -32 52 332
o Dlst¥|ct coutt . 0753 3550 28525 12 % 2 A2 % B
D|str|ct court . 14,350 21,063 22,718 22 472 22 82 42 582
Minnesota;
MISCS%uunrtly (011 AR— NC 99,420 90,271 — — 22 -92 — —
Circuit Court ... 11,745 16,110 19,106 12 372 12 192 32 632
New Jers

Supen%r Court . 40,535 42,012 51,137 12 42 1 222 22 262
North Carolina:

District Court ... 171,612 226,604 194,321 42 322 42 -142 tAR 132
North Dakota:

County Court ........ 5396  6.446 3,523 12 197 42 322 52 582
Oklahoma:

DIS‘rICt court . < 11,790 NC 85,181 - - — - 132 92
e”p”ﬁ’ha&&'ama

Mumupa Court - 26,043 29,328 26,253 02 132 02 -102 02 12
Rhode Island:
SouDhIStgkCotacourt ............ 1 6802 8,383 12,087 02 232 12 442 12 782
VClrcthourt .............. I NG 17,999 19,259 -~ - 42 72 — -
WDhlstpct Court e 6,252 1,578 8,952 42 202 32 122 62 432
ashington
Wstgé%grﬁct Court i 20456 26706 NC 92 M2 — : _
i |

Circult Court .. G NC 173,220 168,563 - - 12 -32 - -

lot exclusive court Jurisdiction:

Cofons STUR O gl S g 2 88 g
Municipal Court ... £21°534 526,431 482519 62 252 62 -82 122 142



TABLE 33: Trend data for state courts that specifically reported small claims case filings for 1978, 1981,
and 1984. (continued)

Percent change  "Percent change  Percent change

Filings 1978-1981 1981-1984
_ Jurls- Pop_u- - Popu- , PoP,u- .
State and court title diction 1978 1981 1984 lation Filings lation Fillngs lation Filings
Indiana: . (STATE TOTAL) NC 172,013" 156,705' 15 9t<

Superiar Court

anq CiYc_mt Court ...G 29,682 44593 35042 05 50s' 15 21 X 15 1851
S(r)nfa #\/I&giglnm%oﬁﬁyrt L NC 19,899 54,380 I 95
County Court o T ee 0Ll TISA 87383 05 4T R 15 25"
New Hampshire (STATE TOTAL) 22,816 28,246 29,513 55 245 4
Dist,rFi),ct Co{th ............ .L) 22,114 27,408 28,993 ) 24S 4§ ég §§ %%g
Municipal Court ... 702 838 520 55 195 4 -385 -265
Ohio (STATE TOTAL{ 90,615 94,324 93817 03 45 05 -1S 03 45
Municipal Court ... L 77671 80,254 82155 3 0 25 0 65
County Court . PoODE B0 B OB O® & & & .8
INCOMPLETE STATE DATA
Nebraska:
Newc%my Court.nn. 10,033 12,561 11,613 IS 255 25 -8S 3 165
Civil Court of NC .. L NC 59,728 52,065  — - 1S -155 -
District Court and
0 City Court v L 44176 43822 47887 -15 -1§ 1S 95 0S 85
r:gon:
Utaﬁ'iStriCt Court ........... L 43422 54457 37,548 65 255 IS -315 75 -145
Circuit Court L NC 27,888 31,467 - - 95 135 - -

Totals for 29. courts In ﬁ
states reporting comparable
data for all three years: 1,490,699 1,762,364 1,659,439 25 185 25 -65 45 115

G 3 General jurisdjction court . : o

. 3 Limited jurisdiction court, Indiana—Superior Court and Circujt Court,
HC =Data are not comparable with other years County, Court—Data do not include cases
— = Data element Is not applicable classified as "other.

"Data are Incomplete: ,
Alaska—District Court—Data do not include
cases from low volume courts.



TABLE 34: Trend data for state courts that specifically reported tort case filings for 1978, 1981, and 1984,

Courts rncIuded In thr% tabIe
For inclusion in this table, a court must

have reported an rdentrfrable tort caseload
separate from all other civil cases, In at least
two of the three targeted years, Five states
reported tort filing3 for all the courts which
had y]urrsdrctron over torts in. those states. A
tota f 21 statewide courts, in 1/ states,

P A data. Of the 21 courts, 17 were general

urisdiction courts.

Comparrson of aggregated filings over_time:

The following data are fro the 17 courts in
13 states that réported c%mparable data tor all
three reoortrng0 earf ese rPures can be
found on the bottom line of Tab

The increase n tort case filings between
1978-81 was onﬁy 21, while the po %fat_ron ?or
those states s Jrew, 1% durrn the 7 e time
erlod e 81? e po atror(] grew
nother 45 w e tort tilings Increase ¥75
For the entire perrod 9 3-84 totaI tort ilings
increaseq 95 owever the population also
increased by 85. This IS the one case type, of
those studiéed rn this section, where the
aggregate number of cases_[ncreased over hoth
trrqe periods evaluated. This does not qualify as
Irtr(t;atron explosion”, however, since the
popula ion increased at_ approximately the same
rate as did the tort filings.

decreased durrnr%; gach of the time rr]Jerrods

Tne followi q cnart displays the number of
courts whose tort filings have increased or
decreased during the two time periods:

1978-81  1981-84

Filings, increased
significantly more
than the population: 8 o

No significant difference
between the changes

In population and filings: 5 E
FrIrn%s Jncreasﬁd at a
srewer than the
population: 1 1
Filings decreased durin
% period ! 5 8
Comparable data were
not avallable for
the period: 2 2

somential o e A9regete Hinas CIeassd e

what ov udied

%ove chart rndrca es tnat tor|{ frIrngs increased

T e
% on?y ol.e-tnlrd o? the courtg repo?trng

data had a significant increase in tort

fil rngfs more”courts ex{oerrenced decreases than

e s B 4

3 data rPrrnﬁ either of the

egorres The

tterns of

courts whrc rep orte
two periods frt Into sPecrfrc ca
following chart links the filing p

specrfrc courts across the two time periods, to
tg qre exg tcltedly, the various patterns
entitied earlier

Comprarrson of patterns among the courts.

he following cnart expands on thePrevrous
chart b Irstrn% and cate orrzrng courts g/t e
gattern llowed ese gatterns ar
xplained in the rntroductron t this section
l.e.. Part Ilé These areé atterns for
hose 17 courts that reporte co parable data for
all three years. The ( after each
court Andrcates whether [t Is a general or
imited Jurisdiction court.

1. "Down-up" Pattern
(no caveatssl Alaska Superior Court (G{
California Sui)error Cour (G)

Florida Circult Court (G)

2. ﬁ)-u " Pattern:
F ange In 131-*8%)
llings was less
than 710-'81 Increase
n filings): Hawaji Circuit Court %G
Washington Superior Court (G)

3. "Urn " Pattern
anﬁe in '81-'84

opulation exceeds

0 a roxrmates

chang - o

fi rngs) Alaska District Court (L)

4. "Ehwn up’ Pataern

ange. in
opulation exceeds
r ag roximates

chan "01-'34 o
trIrngs) North D kota District
Court (G)
5 "No srdnrtrcant change
- no significant
change” Ohio Court of Comnon
Pleas (G) .
Maine Superior Court (G)
6. "Up-down" .
Pattern: Coloradg Cistrict Court (G)

Hawall Djstrict Court (L
Kansas District. Court (G
New York Supreme Court
and County Court (G>

nro Countcy Court (L)
Muni Cp out (L)
Tennes ge Circyult Court

and Chancery Court ( )

1. "No signjficant L
change-down™  Icano District Court (G)

| ?hf the courts reporting. comoaraple data for
a ree years, none experienced significa
Increases )durrn% Both 19% 31 ana 9%1 84, Three
adcitional courts reported decreases currnd the
trrst eriod but significant increases In the

gerrod These three courts, h? %ver are
rn state that also experienced some o



TABLE 34: Trend data for state courts that specifically reported tort case filings for 1978, 1981, and

1984.  (continued)

largest Increases In population (I.e., Alaska,
California, and Hawaii).

... The |argest numerical Increase In tort.
filings between 1901-84 1s 1In the California
Superjor Court (l.e., an Increase of over 16,00
cases). This increase, almost single handedly,
accounts for the entire increase In the agsgregate
fiqures between 1981-84. Between the yea

978-84 however, the increase In the rate of
filings was 125, but was matched by a 125
Increase In the population.

_In addition to the fact that most states
which have large Increases in filings also have
the largest inCreases In gopul_anon, and
therefore do not (ﬂua_llfy S bemg esPemaIIy
litigious, angther eight courts Teported
decreases In filings, and two other state courts
reported no significant change In their filings
over hoth periods studied. ~ Although tort filings
do not fit the "up-down" pattern as strongly as
do. other c?se types, ne(Jther do they ?rowde any
evidence of an Increased propensity” of the
American public to sue.
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TAW.E 34: Trend data for state courts that specifically reported tort case filings for 1978, 1981, and 1984,

“ Filings PerSH. e P”iSEl e Persepy. e

_ Is- PoDU-
Stats and court title dLljcnson 1978 1981 1984 raﬁon Filings Iaplon Filings Igpi%n FI 1Ings
COVPLETE STATE DATA
Exclusive court Jurisdiction ;

Kansas—District Ccurt .G 3,249
Idaho--District Court ...G 1,728

Mot exclusive court Jurisdiction:

—_~
—_—_
PO
Neldt)
S
(Sl pe]
[Ealéy}
w
[Sa'Sy]
N
SO
[Saldy]
—_
——
1o
>
—
oo
oo
~r~o
U_|O-l>
o
N

Alaska STATE TOTAL 1,3561 14281 1 885* * * *
g erior Court ) ........... G Al AB l%g g? Eg %ﬁ ijig %gg 22?
1strict Court ......... L 4351 5521 5801 3h 275* 215 bo* 255 3341

o o i LR e B B B @ B B

ircuj 1] S— , A0E* ,011% N

District COUt L 811 1,037 693 61 185 65 b 125 -5
Ohig (STATE TOTAL) 39.645 41,603 26,171 05 55 05 -135 05 -05
Court of Common Pleas G 21,587 21,906 22,149 05 15 05 15 0 35
County Court .. L 127 105 519 05 4522 05 -265 5 3095
Municipal Court L 17,931 18,992 13,503 oS 05 -295 05 -255

INCOMPLETE STATE DATA;

California:
SupenorCourt .............. G 86,729 80,970 97,068 65 -15 65 205 125 125

Colgrado;
District Court and
Denver Superior
COUTt i G 3481 5089 4199 75 465 75 -175 145 215

Florj
CldrcunCourt ................. G 21,761* 21,063* 26,815* 125 -35* 85 275* 205 235*

Mam
Fperlor (G0 11§ Qu— G 1,803 1914 2,083 25 65 25 9 45 155

Mar
é‘.rcu.tCourt ................. G 7002 81%* N 15 ¥ —  — -
Montana:

MeWDlstrlctCourt .............. G NC 1465 1519 — - 45 45 — -
Supreme Court and

NortC%Bgyrtaour ................ G 35684 20234 e 5 1K 5 45 05 6
District Court ... G 132 516 550 15 -305 45 75 55 -25X

Tennessee:

Circuit Ceurt, Chancery
Court (Law an guny

Ceurt in
Te al%981) ................................ G 10,457 12,046 11,775 3 155 25 -25 65 W
Xas:
aRistrict (6111 E— G NC 28,698 34,224 - - 85 195 — -
Istrict Court.... G 872 115 N 115 -115 — - - -
Was mgeton
Superior Court.mm. G 6882 7919 8997 9 IE'S 35 147, 125 3U

Totals for 17 courts in 13
state? g?rtmg comparable

cata | three years 215539 220,558 235,456 45 25 45 15 85 9%
G 3 General ]UrISdICtIOH court Florlea—Circuit Court—Data do not include
L = Lm|ted LUFIS iction (iurt professional tort cases.
NC = Data are not comparable W|th other years Hawal C(er it Cou Trt Some tort cases are
— % Data elements are Inapplicab Included In transfe
Idaho |d$tr|ct Court—Some. torts are
*Data ar mcomplet ncu e In the unclassifie cate%or
? rict Court—Data do not include Maryland—Circuit Court—Data do lot Include
ow volume courts. ‘unreported cases.



TABLE 35:  Trend data for state courts that specifically reported contract case filings for 1978, 198), and

Courts included in_this table:

For inclysion in this table, a court must
have reported an |dent|f|able contract caseload,
segarate from all other civil cases, In at least
two of the three targeted years. Two ?f the
states reported contract filings for all the
courts which had jurisdiction gver contract cases
In those states . A total of 15 statewide
courts, In 13 states, reported data. Of the 15
courts, 11 were general Jurisdiction courts.

Comparisgn of aggregated frIrn s over time:

The followin data are fro the 1 cpurts in
10 states that reported c%msparabe data h
three reportin earf ese ures can
found on the hotfom line of Tab

The increase in contract case f|I|n1gs hetween
1978-81 was 145, while the go ulation for those
states grew 55 during the same period.  Between
1981-84, the populatron grew another 45, howeyer,
new contract filings_decreased by 155—a clea.’
reversal in the earlier trend of” caseload
expansion, . For the entire period 1978-84, total
contract filings decreased 45 while the

populatiop Increased 95. These aggre ate data
support the "up-down" pattern for“Contract
filings.

Comparisor of courts whose filings increased ir
decreased durrng each of the time periods.

The fo Iowrng[ chart drspla s the number of
courts whose contract filings have Increased or
decreased during the two time periods:

1978-81  1981-84

Filings, increased
srgnrfrcantl more

than the population: 7 2
Ho Si nrfrca]nt difference

between ¢ an%e In

population and filings: 1 1

Filings increased at a
rate slower than the

population: 2
FrIrn%s decreased during
period:; 10
Comoparable daf ere
avara or
the perio

Once again, the "up-down" pattern
alizes. Most of the co(urts strfrdred during
he 1978-81 perrod experienced signiticant

|ncreases in filings, whrI this trend reversed
Itself durrn% the Eerrod 981-84. when most courts
experienced decreases In their filings
contract cases.. The Florida Circuit Court and
the Texas rstrr t Court were the two courts tpat
experience cant Increases in their casd
frlrn s, yet t aIso recorded the Iargest
Incre ses |n uatron or t os court that
re orte ata ring 1981- e chart above
lays. how all of the courts whrch reported
dat uring either of the fwo periods fit Into
specific ¢ te?orres The following chart links
the filing paAerns of specific courts acyoss the
two. time “periods 1o tes{ ore s ecifically, the
various patterns identified earlier.

Comparrson of patterns among the courts.

lhe fol owrn% chart expands on the Brevrous
one b}/ listing a caéegorrzrng courts oy the
pattefns they followed * These® patterns are
explained in” the introduction to this sec*-'on
I.e., Part Il). These are the patterns ror
hose 11 courts that re orted comparable data for

aII three yea after each court
Indicates. Whet er |t is t)i gen(erzal or frmrted
jurisdiction court:

"U(p up” Pattern _ o
caveats):  Florida Circuit Court (G)

2. "U attern
rFan ] |Pn '81-'84

po pulation exceeds

0 a groxrm tes

c ang -

filings): Hawan Circujt Court (G'_
Hawaii 0Lstrict Court (L)

3. "Up-down" Pattern;
Colorado Qistrict Court (G)

Maine Superior Court (G)

North Dakota District

Court (G
Ohro County Court h)
Ohio Municipal Cou
Tenne&s]ee Crrcgrt Co rt
and Chancery Cour: f

4, "Oown-down" Pattern:
Ar hansaz Court of Common

Washington Superior Court (G)

The Florida Circuit Court |s the only court
that can Ia?/ claim to a Iar%e [ncrease |
contrac ”é’ Courts in 8 other states
ollowed the down trend after 1981.



TABLE 35: Igggd data for state courts that specifically reported contract case filings for 1978, 1981, and

N Percent change  Percent cnanoe  Percent change
i Filings ) ,1i978-1981g 7§81 108° o D%
. - - 0pu-
State and court title  diction 1978 1981 1934 Iaﬂon Filings Iaﬂon Filings Iaption Filings

COMPLETE STATE DATA:
Exclusive court Jurisdiction:

Kansas:
District Court G M 39,175 41982 *o 22 172 -

Mot exclusive court Jurisdiction:

Hawaii (STATE TOTAL) 91751 13,4601 14,0551 62 4721 62 4% 122 5321
Circuit Court.mmn. G 14341 20471 21311 @ 4321 02 4*1 122 4971
Olstrlct Court L 7,741 11413 11924 62 472 62 42 122 542

INCOMPLETE STATE DATA:

Arkansas:

Colgroaudrct)'Of Common Pleas L 37T* 300 102 22 -2021 22 -662 52 -132<
FIoPiisatriCt Court G 14,147 22,395 15,270 72 582 7 -322 142 82
i

i Cércun COUM e G 27,005 29,677 38,650 122 102 82 302 202 432
Superior Court G 1318 145% 1103 22 102 22 -242 42 162
Maryland:
ongelaF\%UIt COUM o, G M 6576l 546 — - » e - -
Nar ?hls[t)ykcottacourt G NC 5,860 4,420 - — 42 -252 - -
Dlstrlct Court G 3.095 4412 4,062 12 432 42 -82 52 312
Mummpal Court L 171,166; 187 657' 1493321  o0s 102< 02 202" 02 -132"
County CoUTt wvovvsvvsrrsrns L 3,648 ~ 7,1491 " 5740< 02 1122< 02 -262< 02 b12<
Ten
CIrCUIt Court and
. Chancery Court . >321 8,830 7,582 32 212 22 -142 62 32
Dlstr|ct Court . NC 38,902 51,152 — - 82 312 — —
Hashirgton:

21,679 18,748 13,691 92 -142 32 -262 122 -362

s o
data Tor all thleoyears = 258037 204684 209787 52 2 4 5 @ &2

G 3 General uszchtlon court Hawal dlrcmt Cougt Some cases are
L= Lmlted funs iction court Included In transfers.
NC = Data are not comparable W|th other years. Maryland—Circuit Court—Data do not Include
— = Data elements are Inapplicable. some "unreported cases,
_ OhIO Municipal Court and Cémt%/ Court—Some
iData are Incomplete: contract cases are Include

Arkar ; as—Court of Common Pleas—One county miscellaneous civil cases.

reported no data m 1978,



TABLE 36: Irend data for state courts that specifically reported triable felony case filings for 1978,

981, and 1984

Courts IncIuded in thrs] tabie:

For Inclusion in this table, a court must
have reported an Identifiable triable felony
caseload separate from all other criminal tases,
[n at least two of the three targeted }/ears
total of 28 statewjde courts In 28 states
reported data. All of these courts are general
Jurisdiction courts.

Comparison of aggregated filings over time:

The foIIowrng data are from the 24 courts in
24 states that réported comparable data for all
three reporting years, Thesg frPures can be
found on’ the bottom line of Tab

The Increase In triable felony cases between
1978-81 was 282, while the populatron or the
states regortrnAg these data ncreased g/
Between 198 the population contrnu dfog
another 2, ang newtrrable felony filings
ncrease The pattern for” these a?gregate
trlrngs evr ence a_considerable slowin the
||nlg9 rfattern urrno 1981-34. * In tact, during

81-84 period, triable felony case filings
drd not increase at a rate significantly gredter
than the rate at which the population Increased.

gomparrson of courts whose filings Increased or
ecreased urrn gach of the time periods.

owrng chart displ aP/s the number of
courts whose triable eIony have
|ncre%sed or decreased during the two time
periods:

row

1978-81  1981-84

Filings. increased
significantly more

than the population: 2 8
Ho sr\%nrtrc%nt difference
een the changes
In population and filings: 0 6
Filings drg not increase
measurably during
this Deriod: 0 1
Filings ncreaSﬁd at a
rate slower than the
population: 0 2
Filings decreased during
this period: 2 il
Comparable da}a were
not avallable for
he period: 4 0

Arproxrmat)e threef rths of those courts
reporting triable relon |n s between 1978-81
exp errence signi |cant mcreases In thejr
ﬁaseloaos Thrs tenden éncreased trlrngq ,
owever wzttstgreaty di |n|shet durrngt ld981 4
en almosy twice as many ccurt.p reporte
\34e1creases |n their ? Inae// ?Hln%s ag courts who
ﬁgorte filing increases si Hrfrc ntl ?reater
uatro Increases, 1his observation Is
mors c aray Hlustrated in the folowrnq chart.
hdrt above étrsp ays, how all
courts w ich reported data’ during erther ot the

two Bverrods fit |nto sPecrfrc categorres The
follo chart links the f Iln%nﬁJ tterns of
specr |c courts across the two time periods to
8 mor gecrfrcally, the various patterns
entifie rlier

Comparrson ot patterns among the courts.
e fol owrn% chart expands on the Brevrous

one y listing .and cate orrzrng courts by the
gatte ns they follow. These patterns ar
xplained in” the introduction to this section

l.e., Part Il). These are the oatterns for
hose 24 courts in 24 states that reported
comparable data for all three years.

"Up-up" Patte
(noJ cgveatss Alaska, Superior Court

Ocrstrrct of Columbia Superior
Hew Jersey Superior Court

2. "Down-up" Pattern
(no cavl%atssi

3. "Up-up" Pattern;
F an e in '81-'84
llings was less
than ™ 78—81 .In-

crease In filings
? Arkansas Circuit Court
Hawan Circuit Court
|nors< Circuit Court
Supreme Court
and County Court

Minnesota District Court

4 "Uh) " Pattern
change in '81-'84
populatron exceeds
or a roxrmates
chan '31-'84
frIrngs) Arizona Superior Court
California Superior Court
Colorado, District Court
|daho Drﬁtrrct Court
North Dakota Ojstrict Court
Virginia Circuit Court
Washington Superior Court

5. "Up-down"
Pattern: Georgia Superior Court
Kansas District Ceurt
Maine SuPerror Court
Ngrth Carolina Superior

Ohio Ccurt of Common Pleas
Uregon Circuit Court

Rhode Island Superior Court
Wyoming District Court

fi. "Down-down" Pattern; o
Wisconsin Circuit Court

Of the 24 statewrde courts reﬁortrng data in
eb four experienced Increas
Ing ﬁ t contrnued to |nﬁrease sign |cant|
ore t ation. . The number o érrab
% ||n S creased durrng the perio
4 in nine of the statewide courts reported

T
fi
t



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978, 1981,

and 1984. (continued)

in this table. As is the case with torts, 1t

appears as though the rate of increases in felony

filings has decreased. — Additionally, downward
trends were experienced in a large number of
statewide courts. This trend In" felony cases,

may be a function of chan(t:es in a variety of
variables ranging from: the actual crime rate,
the rate of rePorted crime, the 80||ce clearance
rate, state criminal law, and prosecuting rates.



TABLE 36: Trgn({ ggilta for state courts that specifically reported triable felony case filings for 1978, 1981,
an ;

Filings Pereeny.fogee P”%%%E.‘i%%ﬁge Perch S
State and court title 1978 1981 1984 Mon Filings Ia?l on Filings raoﬁon Filings
Alaska:
Arizsounpaeznor Court 78 1,194 1.846 35 532 212 552 252 13712
Arkgrlll aesrlor [O1011] 5 S— 10,390- 14,3571 15,3601 112 382< 92 2 482<
Cal?flgrcr?lle} (01011 8,9971 14,5651 17.993) 22 62X1 22 23i1 52 100xd
ISu%enor COUM e 55,369.1 64,9931 T74.4121 62 17X (bl 14%) 122 2.1
OIStrICt Court 10,604 13,868 14,783 2 312 1 1 142 392
District of Columbia:
Geosru ae?nor (O 17 S— 3,415 4283 6,035  -62 252 -12 412 -12 1
Hav?agi?e”or (X111 26,293 37,338 33,725 52 422 52 -102 102 282
CIrCUit COUTt 1,720< 2,291 < 26551 6% 32U 62 16*1 122 54*1
2 BIS'[HCI (1 1T1 3 — 2.845 3,302 3,649 B2 165 42 lit 102 282
g Clrcun (010 342600 41,7951 46107.1 (02 22%] 02 10%) 12 35%]
1oMYistrict Court NC 8,166 Tesse  — - 02 -fxt
Wtrict court 10303 101 137 2 18 2 -6 ) 1
3 Superlor (01 ]T1 4 S—— 27901 3281 31891 22 18*) 2 -3 A\- 14%1
MingESOie court 10678 10055 1216 2 % 2w & 18
R 1t o362 388 — - & W
New Jersey:
Suoerlor Court 24311 29,101 37,135 12 202 12 282 2 532

....................................... 21,5060 41,5870 491911 -12 322 12 18*] 02 562]
Norgh Caroll a:

Upétior Court 0576 42792 42160 42 402 0 -1 n %
North Dakota:
g District Court 01 1233 1284 12 ® 4 4 5 40
OMG: t of Comon Pleas ... 31575 41076 37013 02 302 02 -102 02 1
OrEgO, it C Ot 16-097 20198 10013 62 2% 12 -1 n W
Rhode Island:
superior Court 2,396 4,576 4232 02 912 12 -82 12 m
South Dakota:
Circuit Court NC 2,654 2,606 — — 32 -22
Slstnct Court ........... NC 32,872 87,249 — — 82 52
vighia
T T — 20550 40444 42642 2 w4 5 1”45
as
" D Court 11,168 15442 15432 % 38 R ¢ 12 582
'S&rcuut COUMo, 158550 146010 13607 2 1 w2 -1

E)nlstrlct Court 1404 1772 1462 142 262 42 -172 IDS 42
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TABLE 36:

and 1984, (continued)

Filings
State and court title 1978 1981 1984

Totals for 24 courts In
24 states reporting comparable

data for all threeyears 373,609 476,361 507,444

Note: All of the courts listed above are general
_thrlsdlcnon courts. :

NC = Data are not comparable with other years.

— = Data element 1s not applicable.

Oata are incomplete:

Arizona—Some felonies are included In an
unclassf(wd %,ategory. ,
Hawali—Felony figures” do not include reopened

u I
prior cases mcgiuded In the unclassified
civil category.

JExplanation of data included in the category:
Arkansas—Felony tigures Include DWI/DUI
cases.

Trend data for s_tatedcourts that specifically reported triable felony case filings for 1978, 1981,

O TURLIE Pl

Popu- . Pop_u- . Pop,u- .
lation Filings lation Filings lation Filings
ki) 28% Ril) k0 65 3%

California—Felony figures include DWI/DUI

ases.

IIIC|n0,|Ss,—FeI0ny caselogd data include
preliminary hearings from courts

Iowgo—ml/:rt]a?é%te'cases include third offense
D0 Chsea. (n 1061 and. 106t

Maine—Felony figures include classes A B,

and C
New York—Felony figures include DWI/DUI

Cases., _ : -
Wisconsin—Felony figures include limited
felony cases.



April 15, 1986

Representative M. Mike Miller
Alaska State Legislature
Pouch V (MS 3100)
Juneau, AK 99811
Dear Representative Miller:
The Board of Governors of the Alaska Bar As ion would
like you to have a copy of the transcript of the "Hearings on
Liability Insurance and Personal Injury Law,>held on March 22,

1986, which was sponsored by the Board.

Sincerely,

Executive Director

vu

Enclosure

P.0. Box 100279, Anchorage, Alaska 99510 « 907-272-7469
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SPEAKER; HARRY BRANSON

I'd like 1o welcome you all to what | hope will be an enlighting
program on the subject of casualty insurance, the casualty
insurance market today, and the casualty insurance rates.
There's apparently, if you read the newspapers, or magazines,
watch television, there's been a lot of publicity in the last
year or so about the cost of insurance and about a subject
called tort reform and we're here to talk about those things.
Just this morning | picked up a copy of the latest Time
Magazine, it has on it the headline "Sorry America Your
Insurance Has Been Cancelled." That's a very dramatic headline
In a major newsmagazine in this country. The story that follows
the headline is not as dramatic and perhaps a little more
Dalanced. We hope that the program today will be even more
balanced. We've invited some of t.e more knowledgeable people
in the community to talk to us about the so-called crisis in the
insurance industry today and the crisis in the torv reform
movement, and they'll be addressing | believe among other things
the situation that brings us here today and that's the
skyrocketing rates and property and casualty insurance coverage
for business, professional people and government within the past
few years. In addition to the skyrocketing rates we're going to
be looking at the reduced or unavailable coverage, the most
extreme statement about which | had just read to you "Sorry
America your insurance has been cancelled." There are a couple
of theories floating around about how all this happened. One is
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that the insurance companies with double digit inflation and a*
very high interest return a couple of years ago, back when we
were able to get something like a sixteen percent return on
investments, went out and competed very vigorously for premiums
sold a lot of policies at premium rates that were competitive
and perhaps lower than they should have heen. After the
interest rates went down the reinsurance market, particularly
the London insurance market, began looking at the situation and
starting pulling back on reinsurance.. As a result rates have
been going up at what the people who have to buy insurance |
think in this audience and elsewhere would say are alarming to
cover what may be simply a market condition and a situation tha
involves a judgment about where interest rates were goingg to go
a couple of years aco. Thats one explanation. Another one is
that there has been a steady increase of litigation, that juric
have be<sn awarding higher and higher verdicts, and defense cost
and fees and plaintiff costs and fees have been going up. (The
awards have necessitated, made it necessary for insurance
companies to raise their rates to cover not only the increased
risk in the future, but also just to cover the cost of paying
these policies. These a:e some of the theories. One group
nationwide is not a single group and every state in the Union
that I'm aware of there are tort reform movements, or tort
reform committees. People who have to pay these insurance
premiums have been getting together and they've organized and
they are approaching legislatures asking them to change the
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laws, asking them to change the basic tort law in the United
States and some legislatures are doing that. Some are
considering .these laws, modifications in our laws. Some of them
are radical, some of them are not, some of them are perhaps
necessary. All of this is being done | believe, in the hope
that it will reduce oue insurance rateJ. We are facing a
situation with municipalities, professionals, businesses, where
you either may find yourself in a situation where you can't
afford the insurance or where the insurance that is available to
you, or that there isn't any at all or you can't afford. Of
course the result of that is the public that isn't protected.

If we can't have this kind of insurance, wecan't have thiskind
of coverage. Then people are going to find themselves in
situations where they go to court for redress for harms that
they have suffered and there isn't going to he any money to pay
them. The tort reform movement has come up with some proposed
solutions for this problem that | assume they believe will lower
insurance rates among other things. Some of these reforms
include eliminating or reducing certain kinds of awards. There
are caps or limits being suggested on pain and suffering awards
in personal injury cases. There is talk of eliminating punitive
damages or directing monies from punitive damages to the state
rather than to the plaintiff in an injury case. There's a
requirement that's being asked for in legislation that payments
be made on a periodic basis rather than a lump sum basis

There's talk of fowering or limiting contingent fee agreements
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between plaintiffs' attorneys and their clients and also talk of
limiting or eliminating in whole or in part attorneys' awards
for fees from the courts. In seme cases there is talk of
lowering statute of limitations, and also I'm aware of, at least
in Alaska, that there's some interest in eliminating wrongful
death actions in the case of children or people who don't have
dependents. There are other answers that have been proposed,
not by | think as organized not organ-ized groups, as much as
individuals that talk about increased state and federal
regulation of the insurance industry, publishing information
about rates so that people can understand not only rates but
what it cost the insurance companies, actually cost them, to
provide insurance to the public, asking for greater
accountability from the insurance industry. As | said, in order
to shed some light on this crisis, we've asked some of the best
people we know to come forward and talk to us. These .re
knowledgeable and | believe reasonable people who are more
interested | hope in shedding light than heat on this subject, |
know there's a lot of heat, theres a lot of feeling about it. |
think anytime you look at an insurance bill and find that your
insurance rates have doubled and tripled you're going to be
pretty upset about it. | notice in the audience there are
buttons on some of the people that are sitting out there that
say "Tort Reform Now" and | assume they feel passionately about
this subject. We can always use more information and in that
light the Board of Governors of the Alaska Bar Association has



put together this program. As president of the Association |
have the task of moderating. The speakers are going to be first
of all Dr, David McGuire, the president of the Alaska Medical
Association, a prominent Anchorage surgeon. He will be followed
by Eric T. Sanders of the law firm of Young and Sanders and |
promised Eric that | would tell you that he is a prominent
plaintiffs' attorney in Anchorage; Keith Brown of Hagans, Brown
& Gibbs, a defense attorney; Sandra Kay Saville, of Kay,
Saville, Coffey, Hopwood & Schmidt, who primarily | believe, in
her experience has done plaintiffs' work, she had done some
defense work; Richard L. Block, former insurance commissioner
for the State of Alaska, admitted to the practice of law in
Alaska and California, president of the Alaska National t
Insurance Company; and Robert M. Libbey of Libbey, Suddock and
Hart, who is president of the Alaska Academy of Trial Lawyers.
Each one of these pople will have 15 minutes approximately to
give you. a. presentation on the subject and after they have (
finished they will answer questions from the Board of Governors
of the Alaska Bar Association. | would like at this time to
introduce the members of the Board of Governors that are going
to question the speakers. To my immediate left, far left, is
Judith Bazeley, from Anchorage, Alaska, an attorney in Anchorage
in private practice. Next to her is Larry Weeks from Juneau,
Alaska. Larry is a former District Attorney in Anchorage, and
he is now in private practice in Juneau. Mike Thompson of

Ketchikan, Alaska, in private practice of law there. Gail Roy
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Fraties, District Attorney, Anchorage, Alaska. Going again to'
the far right, we have two public members of the board that are
present today. The first is Jan Ackerman on the far right. Jar
is from Fairbanks, Alaska. Next to Jan is Andonia Harrison,
public member from Anchorage. Next to her is Stanley Ditus
attorney in private practice in Anchorage, Alaska. Next to
Stanley is seated Ralph Beistline. Ralph is going to be the
next president of the Alaska Bar Association. He is
president-elect, and Bob Wagstaff is seated immediately next tc
the camera. Bob is in private practice in Anchorage, Alaska
These are the members of the Board of Governerd. | am their
president, my name is Harry Branson. At this time | would like
to turn the lectern over to Dr. David McGuire who will be our

first speaker.

SPEAKER:  DR. DAVID MCGUIRE

Good Morning. Thank you to the Board of Governors for the
opportunity to speak to you about this issue. For those in the
audience who will no doubt not agree with me, my name is David,
not Daniel, chis is the Bar, not the Lions Club. I'd like to
tell you about some history that has happened in the state of
Alaska* and make some observations about that history, and point
out to you that I think it is not a unique history and that
ther™ are lessons that we can learn from that history and apply
to other areas of our community. There's | think little doubt
that there's a problem with insurance, and so, | think we don't



need ro spend too MUCN tiMeé convincing ourselves that indeed
there is a problem and we need to do somthing about. The
question then, as Mr. Branson has said, is this a problem
related to the insurance companies, or is this the problem
related to the tort system, or is it a problem related to the
tort feasors, or all those negligent people out there that are
doing bad things to everybody, or is it a combination of the
above. Well, let me make some observations. In 1975, and let
me hasten to say that even though | am a physician, | am also a
citizen, and even though | talk about examples that have
occurred in medicine, | don't mean to single medicine out, |
don't think that the problems that the doctors or the hospitals
have faced are any different than the problems that the rest of
you are facing now. The difference is that it started ten years
ago, and now the same thing that was happening to us ten years
ago is now happening to lots of people across the board. [t's
no longer sufficient to say that the reason that there's a
malpractice crisis is because the doctors are such crummy
surgeons and do such terrible things, because that doesn't
really explain why the day cares can't get insurance, and why
the municipalities can't get insurance and so on. so, please
take, this in the context that I'm reporting to you a history
that | think occurred earlier than than the present history, but
| don't think the problems are any different, and | think that
the observations are parallel and are useful. In 1975 we

couldn't get insurance at any price, no one would sell it to
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us. We were told that the problem was the insurance companies
and they were ripping everybody off and that that's where we
ought go to look to point the finger. We were also told that if
we weren't such greedy, avaricious, arrogant people who did such
terrible things we wouldn't get sued so much. And we said well,
as a matter of fact, we don't know the answer to either one of
those questions. We went down to Juneau and we asked for three
basic things. We asked for a panel to review the malpractice
cases so that we could learn more about who does and who doesn't
do malpractice and what it really means. We asked for some
mechanism of insurance because we didn't have any, and we asked
for tort reform. We got the first two. We got a screening
panel that now screens most if not all malpractice cases. We've
learned a great deal from that 3creeing panel. [It's going to
disappoint seme of you to know that the numbers of doctors that
are sued for malpractice are not necessarily the worst doctors.
Some of the best doctors who are in the prime of their field,
are who are well thought of, are being sued because they are
doing dangerous problems. We then asked for an insurance
mechanism, we got it, its called MICA, and it's important to
hear the history of what has happened. Medical Insurance
Corporation of Alaska was founded with a loan from the State and
the- concept was that the doctors would insure themselves, and
the doctors would see toit that they reviewed themselves, and
if they did that we would get away from the evil insurance

company and the outrageous profits they wore getting from us.
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Well, it seemed to work for a while. Matter of fact it seemed
to work pretty good. Rates indeed did stablize for awhile.
MICA, | think, has done an excellent job. They did risk
management, the Commissioner of insurance reviewed rates, sat on
the Board with them, told them how much they should charge and
why, and they did pretty much exactly what he said. They didn't
do any speculative investments, they didn't do predatory
pricing, they didn't do speculation and all these other things
that the insurance companies are accused of doing. Their goal
was to provide insurance to the doctors that would recompense
the patient '/he was injured by negligent activity. Well what
happened? Everything went along find until this year, then
problems began to arise. At fiti,t the problem was that MIC/
couldn't get reinsurance, and so everybody said, well, the
problem is the reinsurance companies again are behind this whole
deal and and they're running things up. Kell, so in December
MICA said well look, what we are going to do is go ahead and do
this without reinsurance but then their actuary said in order to
do that they had to double the rate this year, and they had to
decrease the coverage to one fourth, which meant that the
maximum level that could be obtained was $500,000 and it meant
that the rate was doubled. Now $500,000 in these days and age
if you're delivering babies is probably not enough insurance,
but never mind that for a moment. In February they were able to
obtain reinsurance. But the cost of that reinsurance now
increased the premium to 140 to 170 percent. Now it seems to me



clear that the cost of the basic insurance with mica was double
and the premium was or the coverage was reduced to one fourth
and the cost of the reinsurance with Lords of London was the 40
to the 70 percent above it. Now what does that mean to the
doctors and the people in the State of Alaska? Well it means
that in Dillingham, here's a litf.e number to work through,
there are 75 babies delivered every year in Dillingham. That's
because that's all the pregnant women there are. Doctors can't
work any faster, okay? There's five doctors delivering. [f yoi
divide 5 into 75 you come out with 15. Now the way MICA
structures the premium goes like this, if you are doing general
practice work, cuts and bruises and broken bones, you p*y X. |
you're doing deliveries you pay X plus Y. Y very nearly equals
X. If you divide the number of babies that are delivered by th
price per baby that is delivered, it came out to $500 before th
premium entries for MICA. Now remember that this is the compan-
that's nonprofit state regulated and all that kind of thing,
okay? So now when you double the rate then it goos up to a
$1000 if you add the 40 and the 70 percent, you can do the
math. Well, $1200 or so is what they are charging for a
delivery in Dillingham. So what the doctors in Homer now are
doing* is they have no insurance, and the doctors in Cordova
have no insurance, and these are not the avaricious Anchorage
surgeons that are ripping everybody off, okay, these are the
practitioners out there in Homer that are trying to deliver

babies cause the ladies don't want to come to Anchorage or can’
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get out. Well, so for those that say that the whole thing s

the insurance mechanism, then there must be an explanation of

what happened to MICA and why it went that way. if you pay 1
million dollars to one baby who is born with a birth problem,
you have to do 10,000 deliveries without another problem. 1,000
- 10,000, alot. So we've said that we think there's a problem

more than just the insurance companies and what is iit? Well

we've taken a look at the tort system and how it's come to be.
There have been significant changes in the tort system and those
have occurred in the last 20 years or 25. We've gone from a
system of contributory negligence to now one of strict liability
in the case of products, and there's even some reason to. believe
that strict liability will soon be applied to professionals.

That means that anything that goes wrong h&s to be compensated

regardless if you were negligent, regardless if you were at

fault. There's a long delay in the system. It takes two co
five years or longer to get through the system. It's
expensive. Even if you win it's expensive® And if you win, if
you are judged innocent by the court, you still have to pay the

cost of your defense and there's no where to go get it from.
With this insurance company we've begun to see where the dollars
go a little bit, and from MICE, which is another organization
very similar to MICA, we know that one-third of all the dollars
that are spent in premiums go to defense, one-third goes to the
plaintiff's bar and one-third goes to the patient or the victim

that's been injured. Now at the very least ladies and
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gentlemen, that's an insufficient system. Workman's comp is
able to produce a much more efficient system that's at least 70
to 80 percent effective. So if we can't do anything eise we
ought to be able to do something to increase the efficiency of
the situation. Now someone has said well, we're going to
restructure the tort system or we want to get rid of the tort
system or we want to make everybody immune from lawsuit. That's
not true at. all. The court system has undergone change and we
think that the change was not in the right direction and we'd
like to bring it back to what it wad. We'd like to bring it
back so that if you are negligent yourself and contribute to
your injury, that there's some observation of that negligence.
We'd like to bring it back so that if you are at fault you ought
to pay, but if you're not at fault you shouldn't pay just
because you have the money. So, we've proposed a series of
things that we think would do this. Now some people say it's
radical, well I don't think it's radical. SomeM %eople say that
we're trying to put this on the back of the victim. | don't
think so, and I'd like to take to some time to explain it to you
if 1 may. We went to California first because California was
the only state that had a comprehensive package of tort reform
proposals that were upheld and allowed to hecome law. Many
other states passed many other legislation, but they did it
piecemeal. Somebody tesified that lowa did tort reform and that
it didn't work, but if you look at what lowa did, it isn't tort
reform, it's one or two piecemeal little things that were passec

12
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and were nor very effective. [It's not a surprise. California
laws all of you |'msure know, was upheld by the California
Supreme Court, split decision 4 to 3. It was then appealed to
the U.S. Supreme Court and allowed to stand and | do understand
the difference. The points in the California law, non-economic
damages. Now when people say we want to cap awards, please be
Jure that youunderstand that what we're saying is we are not
capping economic awards, we are cappi-ng pain and suffering
awards and what's the rationale? You see we have a situation
where in my view we have the fortunate, unfortunate few. [If you
have something terrible happen to you, you may or may not be
compensated for it depending on who was around at the time it
happened. |f there was a driller or a trucker or somebody that
has insurance and you have a terrible injury you're apt to get
paid very well. If you happen to be walking down the street
when the bank robber or the criminal or burglar came out and
shot you, you are just as paralyzed but you are not going to get
a million dollars for your pain and suffering. So there's an -
inequity there. Furthermore, | spend a lot of my days looking
at pain and suffering and | don't know how to measure it, |
don't know how to compensate for it and I'm persuaded that
there'd so much pain and suffering in this world that | don't
think there'3 enough money to give everybody $500,000 or
whatever it is for it, so we've said look, what we have is a
mechanism of reparation for injuries, in the end this is
society's money that we're talking about, this i3 a consumer

13



iosue. The dollars that (0 to pay these premiums don't come
from the tortfeasor anymore if they ever did, they come from the
person who uses the goods and services. The price of goods and
services goes up everytime the liability goes up or else the
person goes without insurance, that's what happens, so we're
talking about society's resources and how to allocate them, and
we don't think its wrong to say that look, for this entity that
we can't measure, we're going to pay-up to this amount, but no
more because we can't afford it. Now, the economic losses
should be compensated for completely. But they should be proven
and demonstrable and they should be compensated for in a fashion
which they would otherwise have occurred. The way we do it

now. If you're hurt age 35 you've got to go to 65, 30 );ears.
30 years times $30,000, $900,000 and it's paid in a lump sum.
The interest alone on that is three times greater than the
actual economic loss per year. Furthermore, those awards are
tax free. Now you don't even get a lump sum from the New York
lottery. Why should we have lump sum awards here, it doesn't,
make sense, it's very expensive and we have good evidence that
it doesn't always do what it was intended to do. Many, how
many, well, we're doing further research. Many of these awards
five years later the victim doesn't have any money. They still
are just as paralyzed, they still have all the problems thay had
before, but they don't have any money. We proposed structured
settlements with periodic payments. If you lose $30,000 you
should get $30,000, you should get a $2500 a month, you should

14



get it tax free. There should be an escalator to compensate for

increasing costs of living, etc. And you can put together this
that then assures the victim that they'll have the money, its
there when they need it, and you can do it at something like one

half to one third to the cost of society or if you want to say,
to the insurance company, but go back to my example of MICA.
Now | don't think that that's unfair to the victim, it
compensates them reasonably and if we_do things like t** |, we'll
keep our insurance mechanism alive and if we don't we'Le going

to have people out there that are bare, that don't have any

insurance a.id then what do you do with your 10 million dollar
judgment. You can ray for the wall or make confetti, there's no
money to support it. We've talked about collateral sources. We

want to talk about collateral sources because we view these
resources as society's. If you buy health insurance it's not an
investment that you're making, you are joining a pool and the
benefit is that more people are going to be healthy that year
than are sick, that's the only reason it works. Now when vyou
are sick, yes, you get compensated, but when you are sick and
injured and then you sue somebody and you get compensated here
and you get compensated here, to me its double dipping. You are
taking your sources from both sides of the fence. Okay, so the
person spent money to obtain this and they should be
compensated. You bet, here's what we ought to do. For all the
dollars that they spent for the health insurance or whatever

other coverage that they spent, let's give them back that part
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of the award, and then Ilet's bar subrogation by any of those
insurance companies that pay the benefit. You can't take it
away here and then let the insurance company come over here and
sue the victim for it. Those are reasonable things and remembei
I'm talking about society's resources. I'm not talking about
the tort feasor, and |'mnot talking about the insurance company
because then the bottom line, that's v.,re it is, and | think
|'ve given you again the example of MICA. Joint and several
ltability is a problem, its ? problem for everybody,
particularly the municipalities. It didn't use to be that way.
It used to be that if you were contributorily negligent you wer«
barred from recovery and | would agree that that's not right, ii
you're one percent at fault and you don't get anything t%at
doesn't make any sense. It should be comparative and if you're
at fault you ought to pay, but just because you exist and have ¢
pocket and happen to be in the vicinity of something that occurs
Is not a reason that you should be forced to pay. When the
municipalities are one percent at fault and they have to pay the
entire judgment, ladies and gentlemen, who pays that judgment?
Its the taxpayers, that's where the money comes from. Right nov
many of those municipalities don't have insurance companies
anymore so you can't say that it's the insurance company that's
ripping it off. When they pay a judgment it's going to go right
back to the taxpayer. Now, | think it's reasonable that the
fault ought to have a relationship to whether or not you pay.

Punitive damages, punitive damages are intended to deter conduct
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that society doesn't want. Three-fourths to two-thirds of all
the medical malpractice suitd right now contain a clause to
punitive damages. Now no matter how much you don't like
doctors, and | understand that, do you really believe that three
out of four of the doctors went out there deliberately intending
to harm their patients, and the attorneys tell me that we don't
get any recovery from punitive damages and so | ask myself well
how come they're always in there then*. What good are they if
you don't get any money and if they don't seem to do it, well,
here's what happens. Punitive damages are not insurable and so
the attorney comes to the person at fault or the defendant and
said look, you know, if you lose under this punitive damage
issue, you got a real problem because youlre going to have to
make up for it out of your pocket, the insurance company is not
going to pay for it. So what you really ought to do, iS you
ought to think about talking to your insurance company about
settling this quickly for the maximum policy limits. Now, |
don't argue that there should be punishment, but | argue that
it's the State that has the right to punish, not individuals who
on their own decide that something needs to be punished. So
we've said if really punitive damages do a good thing for the
State, then let's help everybody be altruistic, and what we'll
do is we'll give all the proceeds from that lottory activity
back to the state and they can use it to help pay for all those
other people out there that don't get compensated. One of the

prominent Pl attorneys in town said that he couldn't afford to
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take a case unless there's at least $100,000 on the table.
Well, yet we have the situation in which the contingent fee is
supposed to allow those people who are indigent to pursue their
litigation, but it sounds like what he's saying is that unless
you got a $100,000 at stake folks, | don't want to deal with
you. Well we've said that we ought to have arbitration. We've
said that it would be a lot quicker, it would be more efficient,
It would be better for the victim iffsums in question of less
than $100,000 make it 25, make it 50, make it some number that's
meaningful, were first arbitrated. That would avoid the expense
cf jury trials, all the filings, all the rest and you can getit
done much more efficiently. Now, to be sure that there'3 a
safety valve, there should be an opportunity to appeal f»rom the
arbitration. |f someone is unfairly treated or believes
themselves to be so, they oughtto have a jury trial. But
listen to this, when someone isaccused in our society, they
have to defend themselves, and it's a punishment even if you're
innocent, cause you've got to pay for the defense. So there
should be some thing that makes the appeal responsible. So if
the arbitration award or if the jury award is not materially
different than the arbitration award, how about if the person
who appealed has to pay the expense both to society and the
other individual. That's not unfair, that's not barring the
right to trial, it's saying if you really believe you've got a
bad deal, we've got a mechanism to deal with it, but you have 't
understand you must use it responsibly, you can't just paper th
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walls with a word processor and $50 bucks and sue everybody,

Well, don't let me run away with myself here. Rule 82 in the
contingent fee. Now | understand that I've not met a single
attorney in my life whobelieves that the contingent fee should

be anything but what it is.But let me pose some questions to
you. Ifyou don't like the sliding scale that we have now, if
you look at Rule 82 the way its set up by the-court, there's a
sliding scale, it's in there, so you have sliding scales for
some things already, how come we can't have them for some other
things. If an attorney takes this thing to arbitration and if
the award is made in three weeks, or two months, should we give
him forty percent of the $100,000? Does th*t seem reasonable?
It settled cases where from the time of the event until tﬁe time
of the payment by the insurance company, les3 than 90 days have
elapsed. Is it reasonable that any human being is paid a
million bucks for their services? Can we afford it? I don't
think so, .apparently not, apparently people are going bare. \I
know of at least one attorney in town who owns a bar and he has
no coverage on the bar. So you know there's a prominent
attorney in Miami, who's one of the top Pl guys, and he can't
get insurance anymore. Now we haven't said that we have all the
answers, we said we think that there needs to be a look at the
statute of limitations, why? Well, if you know what claims made
is, then you understand the need for statute of limitations.

Let me just take a minute more to tell you about claims made.

We're used to buying occurrence insurance. That means that if



you buy it and something happens and you're sued 10 years down
the road you're covered. Well the problem is that the statute
of limitations allows action from the date of discovery or
reasonable discovery, not from the date of occurrence, so that
in the case of an infant that's 21 or 23 or whatever it turns
out to be. The insurance companies don't have a mechanism of
predicting how much to charge for that period of time, so what
they've done is very ingenuious. If- it's good for them, it's
terrible for the rest, of us. What they've said is look, here's
how it's going to work. You have to be insured when it happens
and you have to be insured when you get sued. Now, let me just
take you through that for a minute and then "Il quit. ,If you
pay one thousand this year and you get coverage, next year you
pay two thousand you say I'm concerned the cost, is going up,
next year you pay ten thousand, you say now I'm really concerne
but there's not no other choice and you pay it. Let's look at
what happens in the fourth year. They come to you and they say
its going to be $20,000 grand. These are not, | mean these are
not unreal numbers, this is reality, its happening. So you say
well | can't pay it. Okay, here's what happens, if you don't
pay it and you get sued in year four for what you did in year
one, two or three, you're not covered, and your $13,000 that yo
put over here in the insurance company is zip, gone, you get
nothing from it. So then they say well you can make a tail.
You can buy a tail at the average cost of one and half times
what it '.as that you paid already. Then if you get sued in yea
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four for what you did in one, two, three, you're in good shape,
you're covered. The problem is you're not covered in year

four. It goes on from there. You can't change companies. Once
you decide to go with the company on claims made, you've got
married and you didn't know about it, and it takes alot to get
divorced. Now,(furthermore, this is going to happen not just to
professionals who allegedly can afford it, it's going to happen
to everybody across the board because* the insurance companies
can't predict what the liability is down the road, so leave the
statute of limitations the way it is to the legislatures, if
that's what you want, everybody to beon is claims made
insurance rate, That's what going to happen, but | don't think
it's unreasonable to say, other states have done this. We have
statute of limitations on other kinds of activity, including
some criminal activity. | think we can change it so that it was
reasonable, made insurance predictable and still didn't
disenfranchise the individual who may have an action. Well, we
obviously need a lot of help. This is a problem. This is not'a
problem that one special interest group is bringing to you. The
citizens coalition in not just doctors, its not just dentists,
and its not just hospitals, it's daycares and nurseries and
t-uckers and air taxis and municipalities and right down the
road, so our legal system needs some addressing, and we need
some help addressing it, and thank you for the opportunity to
talk to you.
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SPEAKER: ERIC T. SANDERS

Mr. Branson and atir the members of the Board 0f Governors, than
you very much for giving us the opportunity to give some insigh
on what we consider to be a problem in the insurance industry
and touch on also some of the problems in the Alaska civil
justice system. Before | start, 1'd like to just say |
appreciate very much Dr. McGuire taking time out from his busy
practice to give us his insights on Jthe problems we're facing.
| know he has devoted a lot of time and | appreciate that, and
appreciate other people that are attending this today trying to
get some insights on the problems and possible resolutions to
those problems. Dr. McGuire didn't talk about the Iawygers as
being citizens. We're citizens too, and we pay insurance rates
and | can only speak for myself that my insurance rates have
gone up cor a 1000 percent in two year3d, so |'mequally
concerned about the insurance crisis and | have a personal stak
in what's happening in the insurance industry. And I'm curious
as to why it is that my insurance rates have gone up that much
in two years. And that's basically why we're here and why the
people in the audience are here is because | think they feel th
same pinch that there's is a problem getting insurance, they're
concerned about the increase in cost of insurance. Alaska
citizens are being told that the solution to this problem is to
change the civil justice system. | attended a legislative
hearing about a month ago, which many prominent people testifie
and many of the people that testified were '/-called experts in
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the insurance industry, people that have been running insurance
programs in California and other parts of the country and the
State legislators wanted hear their views on why we are where we
are. One of the people that spoke was a gentlemen by the name
of Robert Hunter, who was the former federal insurance
administrator under the Ford and Carter administrations. Mr.
Hunter had some very interesting observations to make. One, he
said that despite any changes are made, if no changes are made
or significant changes are made this crisis, this present
insurance crisis will be over in 18 months, so that if there is
absolutely no changes in the civil justice system, the
increasing insurance rates, and the problems arising from»that
would be over. One of tho legislators was so astounded by that
comment that he asked the insurance reform people, the people
that were speaking on behalf of the tort changes, if that was
true and the answer was, yes, that is true, it's going to be
over in 18 months, even if you do nothing. And that was a
shocking answer and it didn't come from an attorney, it didn't .
come from somebody who's got a vested interest in changing, it
came from somebody that was speaking on behalf of making these
changes in the civil justice system. One of the insurance
experts speaking on behalf of making changes in the tort system
was also asked if we make every change that you're proposing
here, will insurance rates go down, will they go down in the
next six months, or the next year, because my constituents are
having problems with insurance today, and | need to know if we
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make these changes, is there going to be a dramatic decrease in
insurance rates, or is there going to be a leveling off. Again
keep in mind that this is somebody that is speaking on behalf o
the insurance industry, and that representative said, it will b
seven to ten years before we know whether there will be any
effect at all on rates. We don't know, but we should do
something. And | tell you that if it's going to take between
seven and ten years to find out whether are these dramatic
changes they're proposing are going to have an effect on our
insurance rates, and | think we need to be very careful about
making some dramatic changes in the civil justice system, and
again, the legislators were quite surprised to find out.that
we're looking at 1995 or 1996 bhefore we know if in fact these
changes have an impact. The fact is, if all the proposals for
changing the tort system were passed by the Alaska legislature
today, insurance rates will not go down and then your future,
and | think that's why the people in this audi_em:e are
concerned, and that's why people throughout the State of Alaska
are concerned, they want to know what is going to happen to
their insurance rates now, and 'hat's going to happen in the
next six months or year, because they're being squeezed now and
a solution that has an impact maybe in ten years is not what
they're interested in. So | think it's important to distinguis
if we'te going to make changes in the civil justice system,
let's make changes because the civil justice system needs to be
changed, not because its going to have an immediate impact on
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our insurance rates. I think there does need to be some changes
in the Civil justice system. Some people disagree with me.
They say we like it just the way it is. Some people say it
needs to be overhauled completely. | think there does need to
be some changes. | question whether or not they have to he as
drastic as Dr. McGuire would propose, r think there are some
very good proposals in the legislation that is now before the
legislature, and one of them Dr. McGuire touched on at some
length, and that is mandatory arbitration. | think that it's
fair to say based on statistics we've been given, that about 90
to 95 percent of all claims that are brought within the Alaska
justice system, the Alaska court system, are claims less™than
$50,000, and | think it's fair to assume that a certain
percentage of claims are never brought to tu<i justice system,
only if they cannot be resolved with the insurance company
itself, does it end up in the court system. So, maybe it's 98
percent of all injury claims involved damages less than
$50,000. Ii that's the case, we're talkingﬁabout a signif?icant,
a vast majority of cases that can be handled more efficiently.
The civil justice system does a very poor job in my mind of
dealing with these small claims. A small case takes as much
time to get through our system as a million dollar case. A
million dollar case may be that one in a thousand, or one in ten
thousand case and for that the court system may be more
efficient, but for the smaller case it's absolutely absurd that
we should have to wait three years to get to the point where a
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jury can determine whether or not the claim is worth $50,000 or
$12,000 or nothing, and so | agree wholeheartedly with Dr.
McGuire that these cases should be funneled into an alternative
resolution system. It's my opinion that the time would be cut
dramatically. [It's my opinion that the codts to the insurance
companies would be reduced substantially. Right now any law
suit for $30,000, it takes three years to process. You can
fairly well assume that if the insurance defense fees are not
$10,000 they nay be more, because as Dr. McGuire said a third o
the ultimate award is paid to defense costs. That's
inefficient. That's not the way it should be. These claims
should be resolved promptly and | think they can be promptly
resolved efficiently through the arbitration system. So | just
want to make it clear that although Dr. McGuire and | don't
agree on everything, we wholeheartedly agree with each other on
that point. There are some changes in the bill and I'm not
going to address everything that Dr. McGuire said, but there ar
some things that he said that | do not disagree with him on, am
| don't think they're a good idea. The bill that is now being
considered both by the Senate and by the House, basically does
away with punitive damages. It's kind of a cute trick to say
well, let'3 just give all the damages to the State because let']
face it, litigation is not fun, people don't engage in
litigation for the sheer thrill of it, and nobody is going to
pursue a punitive damages claim ifthey don't feel there's
something in it for them, and none of you there, and certainly
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myself would say, Yyeah, 1'm going to engage in three or four
years of intense [itigation and waste my time and my energy and
my money so- that if | prevail, all of the fruits of my labors go
to the State or Alaska. The fact is that if w« propose that,
and it's passed forget punitive damages, it's not going to be
there. Punitive damages had very little if anything to do with
the increase in insurance rates-. Virtually all insurance
companies exclude punitive damages in- the policies they write,
they say we will not award punitive damages. So th t has
nothing to do with insurance rates. They simply write it out of
a risk that they cover. There is a real reason why insurance
companies want to put an end to punitive damages, and that i3
that there is a body of law out there that says if insurance
companies engage in bad faith handling of claims, then they may
bo liable for punitive damages. This is a book by an author
named John McCarthy and its entitled "Punitive Damages in Bad
Faith Cases." Its a b_ok of hundreds of pages of cases in which
insurance companies have engaged in bad faith practices, denying
claims to people, refusing to defend people that have been sued,
delaying payments, refusing to make payments they're obligated
to pay. Now if you have a claim in which an insurance company,
and again, this can be your own insurance company, it's not
simply somebody that it's insuring somebody you're suing, your
own insurance company refusing to defend you wrongfully, or
refuses to make a reasonable settlement on your behalf, and
forces you, the defendant to be dragged through the court system
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for three or .ur years, and then maybe get hit with a judgment
in excess oU your insurance policy, solely because the insuranc
company said our practice is for the time being, we need more
money, we're not going to pay any claims, we're going to fight
these things to the end and if you're the insured and you end u;
getting stuck because of that policy, what's ycur recourse? Yo
have the right to go against your insurance company. | think
that's extremely reasonable, if the-insurance company has
engaged in bad faitnt We're not talking about insurance
companies that handle claims reasonably. Bad faith practices b,
insurance companies. Now if an insurance company refuses to pa;
your reasonable claim for $5,000, pay the plaintiff on your
behalf $5,000, and you get dragged through the court system for
years on end, and you end up having to pay more than that $5,0Q(
policy you may have, what's your recourse? Well you have the
recourse to pay the money out of your own pocket to the
claimant, and then you have the right to go after your insuranct
company because they put you in that position. Well if the
damages are a few thousand dollars or $10,000, obviously there':
not much incentive there, if that's all the insurance company
has to do is pay your actual damages and if they have to pay
punitive damages, to kind of punish them to make them realize
they can't get away with these kinds of bad practices, they're
going to chink twice about engaging in bad faith, and that's
really the purpose of punitive damages. It'a not, this bill is
intended to get rid of punitive damages because insurance
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companies don't like the idea of having to pay extra if they
engage in bad faith. So, as far as I'm concerned, since
punitive damages can be excluded on liability policies, the sole
purpose of this legislation is to protect insurance companies
engaging in bad faith from having to pay punitive damages
themselves. Again, that ' >ok is full of cases, hundreds and
hundreds of cases where insurance companies have engaged in bad
faith. Obviously the vast majority of insurance companies, and
the vast majority of claims are handled in good faith. They're
properly handled, they're fairly handled, people are satisfied
with the representation they've got by their insurance company,
and so punitive damages are rarely awarded, but there are

instances where it is appropriate, and that's why it's there.

To me, its like the saying that locks keep honest people honest,
and | think insurance companies by and large are honest and
ethical, but punitive damages keep insurance companies honest,

and the honest one's don't have to worry about punitive

damages. The one's that aren't honest, do have to worry about
punitive damages, and | would refer interested people to a book
by Andrew Tobias called the "Invisible Bankers™ and that's how

he refers to insurance companies as invisible bankers, and he
cite3 in there a number of instances in which insurance
companies engage in these outrageous practices of bad faith and
I hnink that if anybody took the time to read some of those
examples they would wholeheartedly agree that the insurance

company did deserve to be punished. So it's my opinion that
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there is a justification for keeping punitive damages. It's not
because they are paid ON liability claims, |IN my experience
there are maybe two or three punitive damages awards that have
been given in Alaska, none of them involving doctors, there's
not a doctor in this State that has ever paid one dime in
punitive damages that I'm aware of. The other thing I'd like tc
touch on that he, that Dr. McGuire addressed is the idea of
making these periodic payments rather than a lump sum. This is
somewhat complicated, but basically what the insurance companies
want to do is rather than paying a lump sum award they want to
pay it out over a period of time. And this would result in a
tremendous windfall for the insurance companies and it's made,
It's the one part of the proposals pushed by the tort change
people that is really the most outrageous in my opinion. Dr.
McGuire referred to the million dollar lottery, is, is not a
million dollars, well that's true. If you look at what those
lotteries do, they say, you won a million dollars, but we will
pay it to you, $20,000 a year for the next 50 years. In the -
meantime, they invest the money that this person supposedly won,
and by the time they pay that $20,000 payment that year 50, the
present value of that is about $50, or $1000, it's not much, so
they're not paying a million dollars, they're paying a million
dollars over 50 years, which today's vslue is about one tenth oi
that, and that's really what they're intending to do here. The
insurance industries want to make periodic payments so they can

ultimately pay less and an example of that is, is, think back
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ten years d00, twenty years d(0, 0l thirty years d(0, what a car
cost, what a house cost, what a candy bar cost, and think about
what it's going to co3t in thirty years, and if somebody's
injured now making $30,000 a year, under our present system, if
that person, and we use Dr. McGuire's example, the 35 year old
person who is making $30,000 a year and is a quadriplegic, can
never walk again, he's entitled under Alaska law, the jury may
award him, his lost earning capacity, what he'll be entitled to
receive in the future, so over a thirty year period he's
entitled to receive $30,000 for eac. year. Now, so let's add,
$900,000, and "Il do that example. Now, clearly most people do
not earn at age 35 what they're going to earn at age 40,;0r at
age 45. People generally get promotions, just on inflation
alone they're going to increase their wages over their

lifetime. Under Alaska law, you're not entitled to do that,
Alaska law says that you cannot consider inflationary wage
increases, so even if that person would have earned had he kept
his present job $30,000 till he was 35, he may have earned
$60,000 at age 45, but under Alaska law, he's not entitled to
get that from the jury. The jury will award him, may award him,
no more than that $30,000, and cannot consider inflation. So if
they really want to have this structured settlement system work
right, the periodic payment plan, the least it could do, would
oe to consider the fact that the person may be making $30,000 in
1986, but 10 years from now if inflation keeps at its present

rate, he may be making a lot more than that, and their system
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doesn't do that, it is a, would result in a tremendous windfall
for the insurance comlpanies. That's a complicated concept and
| 'm sorry | can't example it any simplier, but thefact of the
matter is that the end result under that periodic payment plan
Is that it is, substantially reduces the amount of money that ar
insurance company would have to pay for a dra- ticinjury or a
catastrophic injury. The system may > changes, ancl I'm not
saying that the system is perfect, nv. /stem is. Years and
years ago | worked in terms of trying to change the criminal
justice system and we spent three or four years trying to do
that, but the end result was we ended up with mandatory
sentences. Everybody was very happy at the time, at Ieatst
everybody but the criminals was happy with the way things were
working. Now we realize that that has to be changed again
because the prison system can't accomodate the lengthy sentence;
that we recommended at that time. Now we're going back and
changing again. | think that if a system needs changes, a
system that's been in process since statehood-, we'd better be
very, very careful about what changes we're snaking, and are the;
changes that are good for themselves, and | guess what I'm
saying is that, if the system needs changes, let's make sure
they're good changes. Let's make sure they're productive
changes, and | thin!:, my bottom line is, let's make some change.
in the civil justice system if they're going to improve the
system. But the idea that if we make any change at all, or if
we make dramatic changes in the next few months, they are not
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going to have any impact at all on Alaska insurance rates this
year or next year,they may, although they may not, have an
affect in 10 years, we won't know, and, | think that if we're
going to change the system we'd better do it right, and not rush
throngh it, and that's really what a lot of people are
proposing, let's make these changes now to affect insurance
rates. If we make these changes now they may or may not have an
impact in 10 years, and | guess my question is, what's the rush?
Let's do it right, let's not rush through it and end up with a
system that's even worse than what we've got now. Thank you

SPEAKER:  KEITH E. BROWN

Thank you.l think it's particularly appropriate that the
Alaska Bar Association hastaken this opportunity to view,
inspect in some detail oneof the most perplexing problems
facing all of us in Alaskatoday, that is the soaring cost of
ltability insurance. | view this as an opportunity not only to
discuss this issue with members of the Board of Governors, but
also to serve in some small way as a medium by which the public
can be educated at least in part as tn someof the many
ramifications of what is a most significant problem. It may
surprise you that from the standpoint of my standpoint as a
defense lawyer that there is at some degree of agreement between
the kinds of things that I'm going to be talking about today and
what Mr. Sanders has talked about. | think that if there are
going to be changes enacted in thetort liability system,  those
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kinds of actions do have to be done with some care. Where |
would differ in the approach, where | think that public has to
be particularly aware of what's going on, is that it may be
correct to say that immediate chanag.'s in the tort liability
system will not result in immediate decrease in the price of tl
product, but the converse of that is this, if there aren't som<
very favorable changes in legislation involving the tort
liability system within the immediate future, we aren't going
be talking next year about the price of insurance, we're going
to be talking about availability and presence in the
marketplace. The industry is looking to us to give them a
signal, a signal of change, the signal of departure from the
jurispurdence that has developed in this area within the last
years, probably more particuarly within the last 5 years. It
comes as no secret to those of you who are members of the Bar
that this is viewed a3 being a somewhat liberal or recovery
oriented jurisdiction. That is to say that all things being
equal, the plaintiffs are looking at some;pretty good case law
that supports their position. That the cases in Alaska tend t
be somewhat recovery oriented, and the industry is looking
towards the legislature and the people of the State of Alaska
send them the signal that the system is now going to be
adjusted, and | think it's appropriate that we discuss now wha
form those adjustments might take. [It's my perception that on
of the principle problems facing the industry in Alaska today
the absence of predictability. It is their perception right o



wrong that Alaska is a wild and woolly place in which to do
business. It is their perception right or wrong that this is a
land of high jury verdicts, | sort of take exception to that
characterization because | don't really think Alaska's all that
different from a number of other jurisdictions including, like
California for example, or some of the pacific coast states.
Nonetheless, that is the perception, and it is that perception
that controls in large measure their "willingness to do business
within this state. | think that this dispute has been
characterized as being a question of tort reform and we might
all argue about what is meant by the word reform. | prefer to
think of the process as not being one of reformation because |
think the tort liability system works. Essentially it i3 a fair
and equitable system and it works, but from time to time, just
like everything else, it needs a bit of fine tuning, and it is
in that area that | think that our legislature should spend some
time, and | see some positive efforts in that direction through
some of the bills that are now being considered, such as Senate
substitute for House bill 532. That is not to say that I'm
endorsing all of the provisions of that particular piece of
legislation, but let's look at some of the things that could be
done to change some of the problems confronting Alaskans today.
| think that the first problem that we run into in terms of the
availability of coverage here in the state and the perception
problem is the problem that there are different rules that
pertain in Alaska that are not familiar to those insurers who do
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not do business here regularly and those who do do business her
regularly, they don't like them. And they have to d0 with some
peculiar quirks in our law that were created in large measure b
the process of several years of decisions by our Supreme Court.
It's not to say that the decisions were ill-intended. They
weren't, but they've been in place now for several years and th-
effect of them is becoming obvious and they have to he changed.
The first of those has to do with the problem of awards for a
loss of future income. Under present case law since 1967, the
Alaska Supreme Court has decreed that there shall be no
reduction to present value for awards involved with loss of
future earnings. Moreover, the court has decreed that £here
will be no deduction for the effect of future taxation on the
awards for less of future earning capacity. One mechanism for
dealing with that problem, although it does not deal with it in
its entirety, is the mandatory structured payments suggestion
that Dr. McGuire addressed a short while ago. Incidentally che
version of the Senate Bill and the House bill that i looked at
made that discretionary and unmandatory. It is not the only
means by which that problem can be resolved. Elimination of th
strictures of the Buoy case which provides that there's no
reduction in the present value, would accomplish a fair and
equitable result and be consistent with current economic
thinking. The case has been critized in a number of national
law review article. It lacks in my judgment a continuing
vitality, | think it's no longer a viable economic analysis of
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Euture earnings loss, and | think it ought to oe changed. r
think you would be hard pressed, and even praintiff's counsel |
think would.-concede this, to find any economist who could
justify failing to deduct out the effect of future income
taxation on awards. And yet today the jury is never informed in
a personal injury case or a wrongful death action of the effect
of future income taxation, and it doesn't take a great deal of
imagination to realize that when you have a young well field
worker who has been killed through some tragic accident, that
the fact of the "'tter is that income taxation would have taken
a large chunk of h 'mfuture income. Instead his estate and
beneficiaries receive a huge chunk of money not reduced to
present value and as to which no deduction has been made #for the
effect future income taxation. In my view that'3 wrong, | think
It ought to be changed. It's not a major change contrary to
whet many of you might believe. Indeed, the other jurisdictions
that | referred to earlier, some of which are viewed as being
liberal, California being an example, but do not have that
approach to loss of future earnings. But it's this kind of
peculiarity that insurance companies focus on and they say we
don't understand that approach, it's different, we don't know
how to rate it, get rid of it please, and | think it's t me to
do that. | think that there are other things that have occurred
in Alaska as a result of case law wt.ich need reanalysis, and |
urge you as members of the Board to consider these kinds of
issues individually and make your own independent decisions



about them, but one of those problems is the matter of
prejudgment interest. In Alaska since the State v. Phillips
decision inl970, prejudgment interest has been awarded on jury

verdicts and plaintiffs' personal injury cas-js and in wrongful
death actions whereby interest begins to run from the date of
the accident, and in effect you run into a situation where
interest is being awarded, not only from the date of the
accident but upon sums of money that have not even been earned
and that are going to come due at some time in the future.
There are, as | understand it, some states which have adopted
certain forms of prejudgment interest, but which are much less
onorous than those which exist in Alaska. One step which could
be taken to solve this problem would be for the state to have
prejudgment interest run not from the date of the accident,
which can be quite a long time, particularly in medical
malpractice actions, which tend to have a long exposure, but
from the date the suit is filed, or from rhv e the plaintiff
first offers to settle the case. |If ¢ : m that
prejudgment interest is somehow socii- m ira™le, my question
whether it is, if you take that view- then it seems to me the
cost of committing to that kind of program is reduced by a more
reasonable approach to the award of prejudgment interest. [It's
a distinction in our system that is unparalled elsewhere within
the country and it's one of the things that has led to our
reputation among insurance companies as a wild and woolly
State. One of the sometimes more controversial aspects of the
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so-called issue of tort reform is the question, what to do about
|

Rule 82, Attorney Fees? For those mem_bers oi the public who may
not be familiar with the concept, rute 82, Attorney’'s Fees, are
essentially in a trial situation where the plaintiff recovers 10
percent plus $1950 added pursuant to a schedule to the judgment
entered against the defendant. Let me give you an example of
the combined effects of prejudgment interest and Rule 82
attorneys fees on a $500,000 case. If you assume a case s
worth $500,000, and it's five years old, at current interest
rates, adding in the effect of the Rule 82 attorney's fees, that
judgment that will be entered on a verdict of half a million
dollars will be multiplied or extended to a net verdict 0£ net
judgment rather of $840,600, plus whatever costs in addition to
the attorney's fees that the lawyer may have incurred.

Insurance companies don't understand that concept. They don't
really know how to read it. Alaska is such a small market, that
it doesn't really seem worth their while administratively to
deal with those kinds of problems. One of jthe things that |
believe that willresult in an adverse market selection by
certain insurance companies. | think it may be correct to say
as Mr. Sanders has suggested that the effects of tort reform, if
we're going to call it that, are nol going to be manifest
immediately, but if we don't change the things that make us
different, and that are not understood by foreign insurers,
they're not goingto be here with their product for us to buy,
it's that simple. It happened once before in 1975, when, when
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for a period of time malpractice insurance was not available tc
physicians. It could well happen again. | believe it's likely
to happen again. | think that we need to send them the signal
that we're examining our system and that we are prepared to mak
changes in those things which they don't understand, and which
are really not justified upon closer analysis. Thereare other
proposals that | think should be considered carefully by the
Board, and by the public, and the like. Not all of them are
universally accepted by lawyers. | think it's a mark of our
profession that we present both the pros and the cons of this
issue and you'll find very few lawyers which can agree about
whether two or three aspects of this very perplexing issue. Bi
some- of the things that we could do, include a revision of the
concept of joint and several liability. Dr. McGuire alluded tc
that earlier. Essentially, under our system in Alaska, we have
a system of pure comparative negligence. Theoretically, ic is
possible for a person who is himself 99 percentﬁnegligent to
recover for that one yercent thft he is not negligent for, if |
can use that term. In practice of course :.t doesn't work that
way. But, as a praccical matter, a defendant which is only 10
percent negligent can have the whole judgment collected against
him alone where the other defendant is insolvent. [t happens
frequently, we see situations where there are attractive deep
pocket targets, such as major oil companies, with perhaps
limited exposure if you were to look at the fault concept and
yet, because they have that deep pocket, that 10 percent
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exposure is enough to get them 100 percent of an adverse
judgment. I don't think that system is entirely fair, and it's
not withoutits social cost.It seems to me that at minimum we
should be looking at a system which returns moreclosely to
principles of fault allocation than to risk spreading. We've
spread the risk far enough, Let'3 return to the principles of
fault, and if we look at the fault principles, there're a couple
of things you can do in the area of joint and several

ltability. You can either eliminate it completely, which is
viewed by many as an extreme position, and perhaps rightly so,
because there are going to be people in that situation who will
r.sver recover or otherwise they wouitl do so. But at a minimum,
| urge you to consider adoption of the Uniform Comparative Fault
Act. A portion of that act is contained in the Senate
Substitute for House bill 532. Would add what is described as
an amendment to Title IX, Chapter 17 and appears to be in its
present form a modification of the Uniform Comparative Fault
Act. It would more closely, that is to say*the jury verdict
that would be awarded in that situation, the ultimate judgment
would more closely be allocated along principles of fault then
Is presently the case. | think it goes beyond the time period
that we have here to explain fully the concept of the Uniform
Comparative Fault Act, but it would be a much more equitable
means of sharing the responsibility for civil wrong.
Incidentally, in its present form, that particular House bill
seems deficient in that sections 4, 5 and 6 of the Uniform Act
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need to be added, they're out ngnt now, they deal with the
principles of contribution, but that ;.S an area of reform or
fine tuning to the system that needs close examination. A sho
while ago Mr. Sanders mentioned the problem that is presented |
90 percent of the claims, and that is that they're small, and
that the present system doesn't serve them very well. | agree
There is an alternative means to resolving those problems that
think deserves at least as much consideration as arbitration
does. To many trial lawyers arbitration is (indiscernible).
That means splitting things down the middle. Of course that
isn't the way it always works, but that's the way its perceive
by many of us who try cases. An alternative to that would be
increase the jurisdictional limits of the district court to
$50,000 or $100,000 and have those cases tried on a fast track
system in district court with very limited discovery. That
would mean decreased costs to the plaintiff, decreased costs t
the insurance companies, where there are insurance companies
involved in defending them, and a faster, andMI*beIieve more
equitable distribution or adjustment of the dispute, | think
it's an alternative utiat really should be examined closely. |
not prepared to endorse the arbitration concept in its entiret
indeed, perhaps we've gone too far. | note that one of the
proposals would permit a new trial in an arbitration system,
Even the American Bar Association which has looked at
arbitration as a means of resolving small disputes, has
determined that the arbitration judgment ought to be binding.
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I'mnot a fan of arbitration, but | think it's fair to say chat
the problem with the smaller claims needs to be resolved and it
needs fo be'resolved now. It's a problem not just for insurance
rates, but it's a problem feo the public and we should attend to
it. As to the problem of punitive aamages | take a slightly
different view of that. It is a perplexing problem because
there are obviously situations where each one of us could
conceive that punishment might be appropriate, but it's not
always the answer. There's very intriguing law review article
in the Vanderbilt Law Review in Volume 37. it's written by two
members of Pulbright & Jaworski firm from Houston. It calls for
complete abolition of punitive damages. That's a pretty.extreme
poaition, but they make some pretty compelling arguments for
doing that. They point out that in many instances
municipalities, for example are held responsibile vicariously
for the acts, outrageous accs of their employees which were done
with malice or illwill and which resulted in a grievous injury
to a particular person. But the concept itsself, that is of
deference, doesn't work. The municipality has economic
incentives to hire appropriate personnel, it has supervisory
systems in place, and only in the very rare instance would the
award of puritive damages truly serve its stated purpose of
deference. | think that's a concept that really has to be
examined in somewhat more detail, but there are 3ome interesting
areas of possible reform. One of them has already been
suggested by Dr. McGuire, and that is, if you're going to retain
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punitive damages, let's award the damages to the state. The
authors of the law review article | mentioned a moment ago have
taken that position, as a fall back position, if you will to th
concept that punitive damages really ought to be abolished.

They point out that if punishment is appropriate, we have a
criminal justice system in place, and that will serve as an
appropriate system to exact punishment. And the insurance
example that Mr. Sanders gave you awhile ago, it can be argued
that there is regulatory mechanism that is in place that can
punish insurance companies who engage in the kind of conduct
that he has described. For example, if outrageous conduct is
engaged in by insurance companies, and their certificates to do
business in the state, their licenses are pulled, or stpended,
you can bet that you'll get their attention. [f it's a
nonadmitted carrier, and there's a surplus linesbroker Involved
and you might get him responsible for the conduct of his, the
carrier for whom he is placing insurance, and you suspendthis
license, | think you've got their attention. That problem need
not be resolved by punitive damages, but if you're going to
retain punitive damages, here are some of the things that you
ought to do. You ought to require a rewriting of the standards
for the application of a punitive damage type award. We should!
crank back in the fault system, we should tell the jury that 7
malice and illwill is required. In this particular law review L
article, the authors point out that Alaska has one of the more L
whishy washy, if | can use that term, standards. In Alaska onej
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of the basis for the imposition of the award of punitive dama *es
is what is described as 'reckless indifference to the rights of
others*. No one really knows what that means, least of ail,
many of the lawyers who practice in our courts and some of our
judgments. We think w* have an idea, we think we can give some
guidance tc the court system when we’re talking about these
cases, but we really don't know. And as a result of that, and
because of the vagueness of that language, <courts have been
reluctant ‘.0 dismiss frivolous punitive damages claims on
motions for summary judgment, so the kinds of problems that Dr.
McGuire described awhile ago are very real problems.
Particularly, because in most instances of course, insurance
policies may not provide coverage for those kinds of damages.
So at a very minimum, we ought to require a stringent showing
that the defendant acted with ill motive or malice. That's
easily enacted piece of legislation. It would do much to

improve the problem that we now face in this state with those

kinds of claims. You could change the level of proof that is
required to sustain punitive damages. For example, right now
all you have to show is a preponderance of the evidence, and yet

we're talking about something that is designed to punish, much
as we- do in the criminal justice system. At a minimum the

authors of the Vanderbilt Law Review article suggest that clear

and convincing evidence should be required. They probably
prefer beyond a reasonable doubt. Those are possiblities which
deserve serious consideration, because | believe :hat there is
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an abuse of the process on a widespread scale in the sense that
there are a number of Ifrivolous punitive damage claims being
filed in this State. There is support to argue that judges
should decide such awards under tighter guidelines. There have |
been suggestions that the awards be capped. | really don't kilo (
that that's necessary, but there are going to have to be some
changes in the way in which punitive damages are managed in thi
jurisdiction. Absent those, this is going to remain a very
unattractive place for insurance companies to operate. | think
there ate a number of other minus, or modest rather proposals
that could be accomplished that would do much to stabilize our
insurance market. and to make this a more favorahle place for
all to do business, and they're not take away type measures.

One of them is to restore the Aaron judgment instruction that
was taken from doctors several years ago by the Alaska supreme
Court. It's not quite clear from the opinions in Baker v.
Warner why the court acted in the manner in which it did, but
that instruction is almost universal in every other State in-th
country including California. Th<t instruction should be
restored. It simply, it permits us to tell the juries that a
physician is not necessarily negligent because he or she errs |
judgment or because he or she does not effect a cure, and it's
reasonable kind of instruction to give the jury. There are
other modest modifications that are jr.;,sible and there are othe
major ones that probably deserve your attention, but given the

time strictures, thf only other one I'm going to mention is the
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collateral source rule.

Collateral source rule is a litigation

(indiscernible) There are instances of douDle dipping that Dr.

McGuire has talked about, and there are instances in which you

could argue that you really shouldn't penalize the victim for

having the prudence to purchase certain types of insurance.

There are two sides to the argument,

I'm not going to try and

pretend otherwise, but its results more than anything else, I'm

sorry to tell you, in a multiplicity of litigation in law

suits. Where there are

collateral sources that is, health

insurance plans, or campus military benefits which are paid

particular injured party, that insurance carrier or health care

provider is entitled to subrogate against the tortfeasor. It

results in additional 1

[ation and generates a lot busy for

lawyers and | think you wouldn't find very much uniform support

within tl.e Bar for abolishing the collateral source rule.

the kind of thing clog? the court and really doesn't add

anything toward tort system it seems to me,

In some instances
o4 >

the risk spreading has become too costly to be justified. |

think this is one of those instances, so | urge all of you to

consider some of these proposals very carefully.
of the public that might be watching this show, | think it would

be appropriate to direct you to the March 24th article in Time

Magazine which everyone
lays out the problem in
understandable, | t link
and | think it behooves

has talked about so much. It really
a rather nice way, it's readily

most of the issues are fairly raised,
all c¢f us as citizens of this great
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State to educate ourselves as to some of the problems that are

presented by the current insurance crisis. Thank you.

SPEAKER: SANDRA K. SAVILLE

|, like all the other speakers before you am pleased that | have
this opportunity to speak to you. | am not one of the standard
speakers at these types of forums, although | do represent
plaintiffs in personal injury actions and | do pay insurance
premiums. 1 just finished negotiating, if | could use that
word, premiums for my law firms, you know, insurance for next
year and | have the same horror stories as everyone else. But 2
do feel that I"m probably a little less accustomed to talking
out about this issue and in preparing for making this
presentation, | thought that | needed to be sure and catch up or
all the information that | could find about the current
situation, so | did a lot of reading, and | read the Time
article h«(;t off the press on Thursday when | find it in the
newsstand, and | read testimony that had been presented to the
legislature, and | read articles that | could find from both
sides, and | read statistics, and | thougnt about my own
experiences and the more | read, the less clear it all became.

| realized that it is a very complex and confusing issue. That
there are an awful lot of accusations, there are statistics,
there are studies, there are graphs, there are charts, there are
horror stories on both sides. Horror stories about verdicts,

horror stories about malpractice, about actions by insurance
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companies, some of which | could, find had been substantiated,
some of which | couldn't fine But what | really came away with
as my total sense of the whole situation was panic, stampede,

emergency, the whole feeling, the whole feeling of the Time

Magazine article, "Sorry American Your Insurance Has Been

Cancelled." And | realized that what was happening is we were
all stampeding, we were all running around like chickens with
our heads cut off, we were all screaming, the sky is falling,

the sky is falling, don't stop, don't do anything, yes, do
everything. And it didn't appear to be that anybody new whether
any of the actions we were taking or advocating not taking would
have any affect at all on insurance rates. And the problem, the
problem waa premiu”. > the problem was no insurance, the problem
was a short term .ary important problem. But the solutions,
many times the justifications for them were things lika, | don't
think it's fair, that an attorney gets a big fee after 90 days,
I don't think it's fair that somebody who is injured gets paid
$900,000 today when they might not have had it in the future.
And this isn't right and there are lots of changes, and suddenly
it sounds like any idea somebody happened to think of while they

were in the shower, that might be a great solution to some

things, is being thrown into the pot. Well this is a problem,
let's try this, oh, let's try that, or | read about a study
where they suggested the other. Nowhere can you find any

correlation, any studies, any kind of analysis that if you do

this thing, A, here's how it will have an effect on your
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insurance premium B, and I'm particularly amused when | hear

i
talk about we have to change here in Alaska, because we're
different. Well we might well be very different, but we seem t
have the very same problem that everybody in the whole rest of
the United States has, so why dowe have unique problems in
Alaska that we're going to solve in a unique way and how will
that ever have any impact on ourinsurance premiuns or our
insurance rates. I think one of the things | started to
contemplate when | was thinking about well what is the problem,
and what kinds of solutions might there be, with the fear that
had that what we were doing was panicing, what we wera doing wa
making significant encroachments on tort law as it has .existed
for hundreds of years essentially, but at least for decades in
this State, and that we hadn't truly looked at not only would
the solution solve the problem, but what problems would he
solutions cause. And | don't mean by that that my fee might be
lower, that's a problem, but that's my personal problem, but
what would it cause in terms of the policies and the

philosophies that have gone into our tort system over the perio

of years that it's developed. You know we in the United States
have a very high regard for human life. It might be too high a
regard for human life, | don't know, if it's my life | have a
very high regard for it. And | was thinking about that when |

watched television last night and saw the CNN News about a
recall of contact and dietac and some other drugs that had beer

recalled because of a caller who said I've put cyanide in some
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of these capsules and the news reporter was saying that the last
time there has been a recall of contact, many years ago. it had
cost the company 400 million dollars to recall the product.
Presumably, recalling three products, and as the reporter
announced, reconsiderin Susing capsule medicine at all was going
to cost at least that amount of money, maybe a whole lot more
money than that. And | began to think about that amount of
money, and | thought, well the last tiime there was actually
cyanide, seven people d'ed and then the last time that, or not
the last time, the previous time in Chicago, the very last time,
one person died. T .s time so far no one has died and yet in
this particular instance we as a society | think are willing to
have this company pay, and it does spread out to society just
like insurance premiums, we're willing to have them pay 400
million dollars. | was, | was willing for them to recall all
that medicine so one person didn't die, and so | could feel safe
when | go into a drug store and buy a medication, and yet it's a
high cost, it's a very high cost. It might mean that the next
time- | have to buy a cold medicine, it costsfour times what it
used to cost. | don't know, but rather than run in and say well
that's too high a cost, let's just let them out there, everybody
can tal'e their own risk, we'll see if anything happens, we*'|
compensate the victim if they take it and die, we've made this
choice to spend this money to prevent loss of life. And if
we're going to change our philosophy about the value of the loss
of life, or about the value of the pursuit of happiness, in
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other words, the amount of£ money, we as a society are willing t<
pay victims, we have to think about it, we have to think how
that permeat-es our whole philosophy, how that changes the v/iay w
live in the United States, how that might change the degree of
comfort that we have when we walk into a drug store. And we
know that in the United States because of our value of human
life, which is reflected in the tort system, we can be fairly
comfortable, accidents happen, unfortunate things happen, but ir
general, we have a philosophy, that we will try to avooid it,
well take care of it, and if we start changing it, that all
changes. If it becomes economically viable to make a decision
like in the Ford Pinto case, to make a decision that this
improvement to the product that will make it more safe is not
worth making because we can pay x numbers of claims, rather thai
make the improvement, ve suffer, it's less safe for us. So |
think that what my bottom Iline, my bottom line position on tort
reform is that I'm not sure that the tort system is perfect.

I'm not sure that some of the issues that.4Dr. McGuire raises or

others on the side of tort reform raise are not valid. I think
they deserve further investigation, | think that we can take a
look at it. I don't think however, that we should be stampeded
into making willy nilly changes to the tort system in the hope
that our insurance premiums are lower. To me it does not appea

to be that simple, the solution, the problem i3 more difficult
and more complex, ana che solution is very radical and can have

a tremendous affect on the quality of life. I know that ten
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years ago | know there was another insurance crisis. I read the
testimony of Robert Hunter, whom Mr. Sanders referred to, the
insurance commissioner for Presidents' Ford and Carter, and he
said that at that time there was a rush to have tort reform. In
Alaska we didn't see too much of it, but in other states
no-fault insurance was in place as a direct result of the
complaints about insurance rates and insurance premiums. | know
that Dr. McGuire talked about the changes that were put in place
when the doctors felt amalpractice problem oeveral years back.
And he talked about the panel, the advisory panel that was put
into place and MICA the insurance company. Recently, President
Reagan appointed a commission to study tort reform and they came
back with recommendations and surprisingly to me one of their
recommendations was we must do away with no-fault insurance, s0
then | thought, what, ten years ago they wanted no-fault
insurance. Ten years ago it was thought to be a solution to a
problem. Obviously just maybe like mandatory minimum
sentencing, it wasn'u, and five years ago the doctors thought
that an advisory panel would be the solution and MICA would be
the solution, today they say, it isn't. And the problem with
the reforms that are being proposed now, is they're even more
wide ranging, they're even more far reaching, and if we've made
an error, and if they're in place, and \f things as a result are
mucked about, and if we won't know for seven to cen years
whether they were right or wrong, we risk seven to ten years of
living under damaging and maybe forever damaging situations that
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can't D€ corrected. so I think that what we have to do IS take
a very careful look at the problem, take a very careful 1ook at
the proposed solutions, take a very careful look at the benefit
exactly how much benefit will we have from this solution, and
then look very carefully at the down side, exactly what are we
giving up, and for the general public to make decisions based ¢
panic and fear, that they won't have insurance, that their rate
will be too high, that they'll have-to go out of business,
without understanding that some of these quick and easy
solutions might have an even more diadtrous effect. [It's not
just somebody out there who got injured will only get 5250,000
for pain and suffering, that's not the problem, everybody think
it won't be them, the problem is does it have other, more
ominous, more far reaching ramifications which are going to
affett the general public, and there are certainly many people
who argue that it will. It was amazing to me wheit | read
through a1 the information, because | was trying to see where
is it that the insurance companies say that if we get these
reforms this, we've worked out these statistics and this is how
*ur earnings will change, and this is how our procedures will
change, and this is why we'll be able to give you lower rates
and more predictability in your insurance. And it appears to
me, and this is born out again by Mr. Hunter's testimony, that
A, the insurance companies have not been willing to give out
total information about their earnings histories, about their
loss histories, about their investment histories, B, their
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accounting mechanisms appear to be ooscure at best, so that even
the information they will give out is not easily and readily
understandable by people trying to analyze it, and C, they don't
appear to be combining any proposals about tort reform with any
proposals aoout insurance reform in the sense of consumer
protection. There are some people, other people who are, but it
does not appear to me that it's not a package. There's not a
willingness for full disclosure. There's not a willingness for
regulation for more tightly controlled hearings about rate
increases. There's not a willingness about cancellation
policies, and so we're being asked again to make drastic changes
in a very old system based on their promises that, or in.Mr.
Brown's estimation, a showing by us of good faith that we'll try
to do things to make them happier, to be up here in Alaska, so
it appears to me that number one, what should be done about the
immediate problem is that all the information that's possible to
be obtained, be obtained, that if this takes legislation, fine,
do it, if this is voluntary, fine, do it, but obtain as much
information as possible about the problems, about verdict sizes,
about inflation sizes, any other problems that need to be looked
into. But apparently it's two different problems. [If there's a
problem with the tort system, that's a problem that has to do
with fairness and equity, that should be look id at by experts in
that area, if there's a problem with insurance rates, that
should be looked at by experts in that area, but let's get all
the information and then let's sit down and look at what
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solutions are possible, what solutions seem to work, and WE can

argue the merits of whether a proposed tort reform is the best
way to go. | certainly have my own opinions about some of the
changes that are being recommended, and some of the arguments
that | have and feel against some of the changes. "Il briefly
touch on them, but | don't think that's really the relevant
issue. The relevant issue is, do we have enough information to
make all of these changes, and do we think that they'll be of
any benefit to anyone? One of the things that's been talked
about quite a bit is the collateral source rule, what concerne
me about the proposal for the collateral source rule was A, |
didn't really think that the legislation proposed was “ery clea
about how it intended to do away with the subrogation rights of
people, for instance, the federal government, their own health
insurance plan or workers comp, and so | was very concerned
about whether it was even possible, feasit.. m or could be done,
but let's assume it was done, and let's assume there were no
subrogation rights. All that meant to me'was that | was going
to pay more for the primary insurance | was carrying, for my
health insurance, for my workers comp insurance. Because, if
they never get reimbursed for any losses,- even though a third
person might have been responsible, it only made sense to me
that they were going to make less money and therefore | was
going to pay a higher premium. Now I'm not an actuary and |
don't know, but that makes sense to me, because now tne way i»
happens, is if I'm representing a plaintiff who is injured and
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they've received money from workers comp, and they get a verdict
of $100,000, they pay back workers comp the $20,000 that workers
comp paid them. And workers comp presurably then has that as a
credit on their books, and presumahly that keeps the workers’
comp, insurance rates lower. And until somebody fully explains
that to me, I'm a little worried about supporting what appears
to be, oh well, don't worry, it's Rifr loss to the plaintiff,
because they do”'t have to pay it back anymore, that's an
unanswered question to me. Rule 82 attorneys fees and
prejudgment interest, amazingly enough in part of what | read,
found that Rule 82 attorneys fees or the concept of Rule 82
attorneys fees was being touted by all of the country as a big
tort reform. And | thought what, isn't this what | heard they
den't want Rule 82 attorneys fees in Alaska because it makes us
unpredictable? Elsewhere, including President Reagan's advisory
task force, but also in some other states, there's legislation
being introduced to pay attorneys fees to the prevailing party.
The theory being that it will 3top frivolous law suits,
encourage settlement and that it will be an ultimate benefit to

r

the insurance companies and the fact | believe it is. | know my

clients take settlements at times, because they don't want to
risk an award of attorneys fees against them. So I'm not sure
understand why that's being opposed here and it just points out
to me again that the right hand doesn't know what the left is
doing, nobody really :nows whether any of these solutions are
going to solve the problem. Prejudgment interest again, the
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theory behind it is really quite simple, the insurance company
has this sum of money, they reserve a sum of money for a claim
and they make interest on that sum of money, if there's no
incentive to pay the claim, it's obviously going to take longer
there's incentive to drag it out, because if you can make more
interest or any interest, if you have no prejudgment interest,
if you can make any interest on your money, you may as well hoi
it as long as you can. So the theory behind it is not a
windfall to the plaintiff. It's an incentive to settle and if
the case can't be settled it's an incentive to at least give th
plaintiff the benefit of the money that the plaintiff should
have had at the time of the injury, now | don't know if it work
or not, but the explanation seems to be a positive one,tit seen
to make sense, and before throwing it out, and seeing that then
It takes five years to get cases through litigation, or defense
costs escalate by triple, we should see, we 3hould analyze that
because it seems tohave a good rational basis. I'm sure.that
during the question and answer period we";ll getsome more tough
questions about the issues that are involved but, my pitch, my
bottom line is or.iy | don't think anything should be done
without clear thought, clear investigation and a consensus that
what we're doing is making it better and not making it worse.

Thank you.
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SPEAKER: RICHARD L. BLOCK

Thank you very much for an opportunity to appear before the
Board of Bar Governors and whatever public | guess this tape
becomes used for, to have an opportunity to explain to the
extent that I'm capable of doing so the role of the insurance,
the.property and casualty insurance industry, both in this
debate, but more importantly, in understanding how we got where
we are, as where we are as defined by-those who argue that we
are currently in an insurance crisis. I was asked to appear on
a television program a couple of weeks ago on the public

broadcasting network statewide, tne title of the program was

something having to do with the insurance crisis and | think |
nonplused the moderator by telling her that | did not think that
we had an insurance crisis. Number one, it was n-it an insurance
problem at all, and | could demonstrate why that was, and more
than that, it really isn't a crisis and | could demonstrate
that. My argument was that in reality when you understand v;hat

the insurance industry is and how it functions in a bodily
injury reparation system, you realize that there's got to be
some other fundamental background that causes an increase in
costs other than the insurance industry itself. And that if you
really want to analyze and understand why costs are going up, or
why insurance is becoming available, you need to look at the
fundamental underlying costs of the insurance industry, the
money that is being spent and where it is being spent, and why

it is being spent, and when you see that you realize it is not
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being spent on or to or for the insurance industry, it is bein
spent by the insurance industry on or for or to people Who are
injured in an ever changing legal climate and thus, it is this
legal climate, the judicial system climate, that | think needs
to be look at. And | guess while Harry Branson introduced this
forum this morning by saying we're here to talk about insurance
and five of the six invited guests will talk about insurance,
I'm here to redirect your attention®back to the judicial system
which | say has a material bearing on what is regarded as an
insurance problem. Secondly, to bolster my viewpoint that it |
not a crisis, | create my own definition of what a crisis is.
And | say that a crisis is something that comes along w'nicn is
serious, immediate, dramatic, unexpected change in
circumstances. Something that is so totally out of the flow of
what one might expect, that we must react with emergency and
with radical and immediate responses. And it is my suggestion
to you that if you accept that definition of a crisis, that we
don't have a crisis. That what we haveis a current
manifestation of a longstanding problemthat has been existed
nationwide and in the State of Alaska for many, many years. As
a matter of fact the thing that broughtme to Alaska ten years
ago was what was then billed as an insurancecrisis, although it
was then build in the narrow sense of a medical malpractice
insurance crisis and | was invited up here from my position as
an executive with an insurance company in Los Angeles to act as

a consultant to the Governor's, then Governor Hammond's medical
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malpractice insurance commission that was then chaired by Tony
Motley. And at that time we explored the problem that generated
the unavailability of insurance for physicians in hospitals and
concluded as Dr. McGuire has pointed out to you, that there were
a variety of things that could be done in order to eliminate or
alleviate, at least alleviate that problem. But that
fundamentally, what we had waa a growing change in the
definition of liability and the publi'c perception of entitlement
in the event of injury and that that was the underlying

problem. And there was at that time a recognition, that any
changes that might be made in the tort law, the law that defines
the rights of the people who are injured against those who are
perceived to have caused that injury, any change in that law
would in fact take awhile, take a long time to have an effect
for a variety of reasons. And that is why there were several
sets of recommendations made at that time, the tort reform
recommendations that were as | recall six or seyen specific
recommendaticns in the medical malpractice report that came out
and went to the legislature, that there be an insurance
mechanism be put into place so that there would be an immediate
relief tor the physicians, even though the tort reforms might
take a long time, and a recognition that the medical profession
themselves had to clean up their act and why certain changes in
the way they practiced and the way they were licensed, and the
way the licensing board governed what they did, or implemented,

and as Dr. McGuire pointed out, those recommendations affecting
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the practice of medicine were adopted and those recommendations
creating a new insurance mechanism were adopted but the
recommendations with respect to tort reform were not adopted.
And it can be argued | think with some persuasiveness, as did
Dr. McGuire and as | believe the very statistics in the medical
indemnity corporation of Alaska's records wUIl demonstrate, the
failure to adopt those tort reforms have been MICA back in the
same position the rest of the insurance industry is today. It
interesting to note that in 1977 | believe it was, or maybe as
late as 1978 that Governor Hammond appointed another commission
to review the tort law in the State of Alaska and that
commission was populated by attorneys and physicians and
insurance executives, numerous people who could bring to bear
their expertise on the subject of the liability of people found
to be at fault to those who were injured. And that commission
came out with numerous recommendations, many of which called fo
changes in the tort law, and what is interesting to me is that
the changes recommended in the medical malpractice commission
report in 1976 or 1975 and the recommendations in the tort
reform commission of 1977 or 1978 are essentially the same
recommendations that are coming up today. So that Ido take
iss'ie with the concept, A, that this is acrisis problem and it
just all. of a sudden jumped o:it at us. This problem has been
with us for a long period of time and | have to reject the
argument that the solutions are immediate hysterical reactions.

They're not, these are the same recommendations that have been
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economic self interest for you not to make changes in the tort
law and to continue to allow the costs to escalate. How, if vyo
think | am here on a (indiscernible) mission, there must be sonv
hidden motivation, let me say that | do have a concern. | have
a concern because some of the things tha, | have feared over th'
last 15 years that might come about by not cnanging the tort
system and changing the exorbitant amount of monies that are
flowing through this pipeline are beginning to manifest
themselves in the legislature. And | am down there not only
talking on issues of tort reform, but protecting the industry
backside on such issues, as the state getting into the insurance
industry, as there are being permitted irresponsibile mpans of
so called pooling, but because people are frustrated and try to
pull themselves out of the insurance industry, and so theybre

. ?nto self insurance or what is euphemistically and
incorrectly called group self insurance and a variety of
regulatory impositions on our industry as if those things would
solve the problem. So my, my motivation for being involved i"
this is to see that the system remains a reasonable one so that
we can continue to provide this service in a reasonable and
competitive environment. When you see it in this light, then
you realize that such comments as has been made here this
morning, that if you were to change a particular provision of
the law to reduce the benefits that are paid to an injured
person such as was made | believe by Eric Sanders, that if you

went to a discounting to present value of large awards would be
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windfall to the insurance industry is utter nonsense because it
will in fact reduce the level of loss, but it will mean that we
can collect less from those who pay into the system. And when
you hear people who make comments that you're going to punish
the insurance industry by punitive damage awards in bad faith
cases, this is equally nonsense because certainly in the short
term it means money paid out that they haven't allowed for, but
in the long term it's going to get rolled back into the cost of
coverage and will, as sandy Saville pointed out, eventually be
borne by the public. So v/hen you're talking about windfalls to
the insurance industry or punishment to the insurance industry,
keep in mind that the insurance industry is an intermediary
financial service and is a pass through function of the money.
And what you are doing is not defining the money to be paid or
retained by the insurance industry, you are talking about the
money to be paid by or retained by the public who pays for the
losses wultimately. And one last point before | tmove on to my
description of the economics in the insurance business. One of
the other reasons | say that this is not an insurance crisis 1is
because the exact same problems are affecting those people who
do not buy insurance, and I'm not talking those who are not
buying it because they can't afford it, but who would like to
have it, I'm talking about major enterprises such as the State
of Alaska or the municipality of Juneau and other municipalities
who appeared or were represented on this same t.v. program |

referred to earlier who deliberately do not purchase insurance
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because they can®t contain losses within their own economics or
other very large corporate enterprises in the state of Alaska
who have set up a risk management program that does not involve
the purchase of insurance. They are also having the problem
because they also must pay this money and while they may not pa
it as the rest of us do, by paying it in the form of insurance
premiums to be administered by the industry and paid out the
other end of the pipeline, they have- a more direct

relationship. They pay it directly without the advantage or
spreading the risk or spreading the risk only among their own
exposure and they're having the same problem. Thus, | say to
you that it must be something more fundamental and more
indigenous to the system than just the fact that it's insurance
involved. Now, alot has been said raising questions about the
economics in the insurance business and in fact Sandy Saville
pointed out that it's very hard to know what's going on in the
insurance business hecause the information isn't there. | was
very, very disappointed to have 2 legislator tell me the same
thing, that they're not getting access to the information. [t’
disappointing to me because we must report to the regulatory
agencies in one of the most comprehensive financial reporting
documents that exists for any industry in this country, all
financial document that we have to file runs anywhere from a
minimum of 50 to several hundred pages. It details our
investments, our purchases, our sales of investments. It

details our reserves by line, including every single expense
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item. This is broken down by line, by expense itenm. by state,
and tnat document is a public record. And that document is
filed .ot several hundred feet from the legislature in the new
state office building and it has been filed every year by every
insurance company doing business in this state. These records
are there and they're available, and more than that, there are
agencies, that is to say private enterprise companies that
engage in the business of keypunching-that information so that
it can be reported in statistically useful means and made
available to anyone who wishes to purchase it. The information
is there and it is public, and it keeps the requirements to
provide data are continually expanding, there is no excusg for
anyone saying they do not have the data. Now, this organization
to which | refer, that does this .keypunching and has this
information, A.M. Vest Company located back east, publishes
information on individual insurance companies and aggregates the
data by state and by line and by any other matrix you wish to
see it and then they publish graphs and information. As a
matter of fact in this Time article that's becoming kind of
talked about this morning, on page 24 of Time magazine is a
graph not very dissimilar from what | would like to show you
this morning. Now unfortunately it's not very large and you're
not all going to be able to see it, but | understand that for
the television the graphics will be dubbed in and you will be
able to see it. And what | would like to show you here, these

are statistics taken from the period 1967 to 1984 actually,

67



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

affecting calendar year 1984 s to show you some of the key
aggregate numbers for the insurance industry nationwide. Now
this line right here that's black on the chart shows the level
of loss in aggregate gross dollars back in 1967 and you can see
that over the period of not quite 20 years, 19 years, this line
continues to march right on up. That's the loss one, that's th
amount of money that is paid or incurred by the insurance
industry and paid out ultimately in-losses. This line is the
line that shows the written premium over the same period of
time. You will notice that the written premium line is above
higher than the loss line. And if you have an appreciation for
simple economics you'll recognize that th?c's the way it should
be. It has to be above the loss line to cover the profit in th
insurance industry and the costs of operating the insurance
company mechanisms, and you will find that over a period of tin-
it contains to march up tracing the loss line. But there was
some aberrations, it does dip down and it does go up, cycling,
and as d matter of fact this period rightihere is rather
interesting to me it's the 1975 period. You remember that's
when we had the last crisis when the thing started down and the
all of a sudd-n it started back up again and it went up until
1981, 1982 one of the highest levels in the history of the
insurance business. Still above the loss line but not by any
greater margin, in fact by a lessor margin than it was in
earlier periods. And then the line started back down again,

probably not unreasonable to expect here we are at the ten year
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cycle. It's time for us to go out and compete and for the
insurance industry, to shoot it's economic foot off again, only
this time, they not only shot off their foot, they shot it off
at the knee. Because now for the first time, the written
premiums that are collected in gross are less than the losses
that are being incurred in gross and the line comes down below
the losses, the premium line comes down below the loss line
until here in 1983 it is at the lowest-point below the lost line
that it has ever been. Now why is that? Well we have heard
some comment about why that might be and we hear about bad
investments and we hear about predatory pricing and we hear
about excessive competition and e hear about a variety og
things, and | am here to tell you that many of the charges that
have been made about the conduct of the insurance industry that
led to the pricing that shows this phenomenon that | just
described to you are in fact absolutely true. There is one
thing that has been said about the insurance industry that is
not true, and | want to clarify that. You will recall in the
period about 1981, 1982 when the premiums were at their zenith,
was also the time that interest rates in this country began to
grow at unprecedented levels, when you talked about savings
accounts being generously awarded at 4 1/2% and then withitj a
period of about a year the prime rate and interest rates were up
at 15, 16 and 17%, you have an enormous incentive to draw in a
lot of money to invest, the investment yields are just

fantastic. So what did the insurance industry do, which Lends
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to invest in long term high yielding income investments. It
said we can afford to charge just a little bit less than we
might ordinarily have to in order to attract in money because if
we attract in this money we can invest it in 15 to 17% and make
up the difference with investments and increase our overall
income by so doing. Well Company B said the same thing only he
went just a little lower than Company A and Company C went a
little lower that and we spiraled ourselves into charging less
for the product that we were (indiscernible) to in order to
capture the money to invest. We called this cash flow
underwriting. Even (hough it: was a dumb thing to do, we gave it
a name to glorify it. So out of this incentive to make, money,
to draw in money to invest, we did engage in what would appear
to any outsider as predatory pricing. Now, has that hurt the
public? Let me show you another chart, and were the investments
bad investments? This chart which also tracks the same period
1967 to 1985 shows this is o and this is billions of dollars of
profit and this is billions of dollars of'loss and you will f-inc
that on an underwriting basis, premiums less losses and less the
expenses of operating have always hovered around o, dipped belov
zero, very seldom ever go above zero, but what you do have is
this investment income line that plods alono here in rather
normal expectancies until you get out to a)out 1980 and 1981 tht
investment curve jumps way up for the phenomenon that | talked
about. What did it do to that income? Wf11 that income plods

along here as the sum of the underwriting result and the
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investment result and so you're always making money. You're
always enough above the zero or the break even point to make a
reasonable return. In fact up here it went up rather nicely,

but what happens here is that the losses so vastly exceeded the
premium, the losses were so high that the underwriting result
plummeted to the point that even with the increased investment
income, this line for the first time in the history of the
insurance business went below the breal? even point. And so what
you have is, the public has been benefited by this pricing
phenomenon because the prices have gone down, but the result is
it was at the expense of the insurance business to the extent in
1984 of 6.6 billion dollar loss, 6.6 billion dollar invasion or
reduction in the industry's net worth, which in effect, you'd
have to say was paid to the public in the form of markedly
reduced prices. And so what you find now 1is the inevitable
response and that is the premium line is going to have to go
back up and get again above the loss line, and that’'s what's
taking place today. Now, we can focus on the investment issues,
we could focus on the predatory pricing issue, we can focus on
the lack of information issue, we can focus on any issue
affecting the insurance industry's operations that you wish to
look at, including whether we are operating effectively and
efficiently. And if anyone of you would like to come in and
show me how | could reduce the phone bill ur the salaries | pay
or the rent | pay or anything, you are more than welcome to show

me how | can improve on that portion of the premium dollar | pay
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in operating expenses to make the system go, and | would commer
to you as members of the Bar and as the leaders of the 3ar my
biggest single expense is what | pay my defense lawyers. If
you've got a way to address that, help me out, but | would
suggest to you that the area that deserves your most prominent
concern, no matter what you may say about the insurance industr
and how well or how badly it operates, is you have to at some
point focus on the loss line, because that is the real outflow
of dollars through the pipeline and that is that to which | wis
to address my comments at this point. And | would like to poin
out to you that for the reasons Il've pointed out, whatever is
done by the makers of public policy, whether it's the cpurts or
the legislature, that affects the loss line will definitely,
that is to say that changes the definition of liability, that
says we are to pay less to him than we have in the past will
definitely affect the loss line. Now it has been said, and |
think trJIy, that we cannot predict the effect on the premium
line, and the reason for that is not because we can't predict
the impact on losses. We can almost give you a dollar for
dollar measurement on the impact c¢cn losses by changing certain
provisions of the tort law. But you can see that there are so
many other economic impacts of what premiums are that it is ver
difficult to perdict with certainty, or with honesty what might
happen. For example, it has been said, quoting Robert Hunter
that if you did nothing, the rates are likely to go down

anyway. He may or may not be right depending on economic and
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competitive forces, and how much new capital comes into the
insurance industry. | can take advantage of that and say if you
adopt the tort law,rates are going to go down rather

immediately. And if you adopt the changes in the tort law and
the rates go down | can say, see | told you so. And Hunter wil
say it would have happened anyway. And that's because this
premium line goes up and down for a whole variety of reasons.

But you can rely on the fact that if you develop a public policy
that says, we're going to pay X number of dollars to these

people and no more, and the X is less than what we're paying

now, the loss line is going to go down. And if you believe that
this industry has so many players in it, and that it is so
vigorously competitive, that this kind of phenomenon can happen,

then you've got to believe that by lowering the loss line

competition will take care of driving the premium line to follow
it. So what is our position on tort reform? | have no position
on tort reform. | cannot tell you that | favor it or that |
disfavor it. | can only tell you that | sitand watch it on a

day to day basis as the numbers float across my desk and | try
to remain cognisant of what's going on in our claim files. And
all 1 can do to you is humbly tell you the impact on the costs
on the current attitude by our judicial system towards
reparations of injured people and share with you what | observe
as what's going on ancthen those who are responsible for the
making of public policy can decide whether they like or whether

they don't like it, whether commerce is being burdened by the

13



cost of this reparation system or whether maybe the costs have*
gotten out of hand and ue have to do an economic and public
policy balancing between the cost to the public and the rights

of these individuals. Let me tell you some of the areas that |
think | see from my perspective as the touch points of great
concern. One is excessive litigation. We litigate too much,.

How I'm go”ng to cite as an example of this and obviously as |
believe Sandy pointed out we all reach for the most exorbitant
example to make our case and | guess that's logical.
Unfortunately this example that I'm about to give you is unusual
but it is not unique, and it's rather current, so please excuse
me if | don't make it overly specific, but we were involved in a
situation involving a person who slipped and fell coming out of

a camp on the Slope and hurt himself. He was employed by

Company A that was insured by another insurance company that

paid the workers comp, then this claimant turned around and sued
others for a variety of causes of action having to do with-.
maintenance of the camp and the construction of the design and a
whole lot of other theories, and sued our insured and we
defended. Now there was some complications in the litigation,
it's unimportant to get into the litigation, the complications

of it for purposes of this discussion, but the fact of the

matter is that a rather unusual judgment, we're not sure whether
we won it or lost it was handed down, it was a little of both |
guess and that was that. And because of the unusual nature of

the judgment, we commenced an appeal. The attorney representing
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the person who was injured, on behalf of his client filed a
direct action against our 1insurance company alleging things that
might be regarded as bad faith and fraud. That got our
attention, and maybe as a result of that and maybe for other
reasons, it was reasonable to settle that litigation and it was
settled. Now you*ve got to realize that the claimant here has
been paid his workers comp and now he"s been paid whatever he
was entitled to out of the settlement,-and he"s left the State,
so that ought to be the end of it. Except thac now the
insurance company who had paid the workers comp 1is suing the
lawyer for breach of contract for not paying over the workers
comp lien that should have been paid and we are going to Ifmw to
i
step in and indemnify that attorney and we are going to hdve to
bring an action against that 1insurance company who was
representing the injured persons employer for failure to honor
an indemnity contract 1in the subcontract between our 1in. jred and
the other company®s insured. So what do we have, we have one
large complicated workers compensation proceeding before the
Workers Comp Board, and four separate lawsuits, attention, in
order to get an amount of money to a person who"s already left
the State and couldn"t care less what nappens among all these
insurance companies. Now what kind of a bizzare legal systenm
have we built that fosters that kind of litigation that
accomplishes absolutely nothing 1in getting the money to the
injured person. What about the size of the award? The size of

the award 1is 1important, a point has been made here, and 1 think
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it's quite cocrect, that the vast majority of the number of
cases that we deal With in the insurance setting are smal

cases. We don't have large numbers, thank goodness, of six
million dollar verdicts, or three million dollars potential
exposure. The problem isn*t with those cases, and those that
say the insurance industry can't afford tc pay a six million
dollar judgment are nuts, because we just got through paying
about 600 million for a blown up satellite. We can afford the
judgments if we know about them and can collect the premiums for
them, the pipeline is big enough and flexible enough to
accommodate that. Why then does the big judgment present a
problem, well it presents a problem because it sets the,
precedent, it sets the guidelines by which the 98%of t#e number
of cases in that realm that Eric talked about of the $50,000 or
$100,000 and less are settled. And so if we begin to see that
the tenor of the court is to expand theories of liability and if
the extent of the jury is tc make awards, we don't go down, to
the jury to say but don't do it in this case. We stay away fror
the jury, we stay away from the courts. What kind of a judicial
system have we built when those people are afraid to go to court
for an equitable result and the areas that are driving up the
size of the awards are obviously the size of the damages which
we think is not a unreasonable reason to increase the size of
the avi-ds, but what is happening is that we see new theories of
law being developed to expand the entitlements, to expand the

reasons for giving awards, new kinds of damages that are being
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discussed, including, punitive damages. And while it has been
said that punitive damages 1is not something that®"s been awarded
very often 1in this state, it has been awarded, and it"s been
awarded 1in other States. And it becomes a primary concern to
anyone who has to indemnify against these losses and contrary to
what has been said, one way or another it finds its way back
into the insurance losses because if you may be able to argue
that punitive damages aren"t covered 1in the policy, but when
they present this array of damages there are certain times you
don*"t want to go fight and find out. Probably the most, the
third thing, and probably the one that 1is of most trouble to us
is the wunpredictability of the law. Mow 1 don®"t want to i”nduly
§
accuse anyone on the Board of Governors when I say that 1 1look
around the room and I see "nntemporaries and why, because 1 do,
I say unduly accuse you. i will assure you as | say that, that
my gray hair is premature, so | am not unduly charging you when
I say you are contemporaries of mine, and when wg_went to law
school when one the doctrines that was anunicated and drilled
into us as 1important and part of our common legal system was the
doctrine of stare decisis, a term forgotten here 1 think in the
last several years. The doctrine of stare decisis says that our
common law is built on precedent, that we can look at a set of
facts and if that set of facts 1is similar to our set of facts,
we can look to the rule of law 1in that case and assume with some
reasonableness \h~t it applies 1in our case. But what do we do

when we think we understand the law by looking ~t prior similar
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fact situations and their legal outcome and find that the court
decides to change the rules? Change the rules in a case
involving a claim arising out of a policy sold several years,
priced on the assumptions made several years ago about the stat
of the law as we knew it then. It is this unpredictability the
has probably more than anything else, that's making it difficul
to acquire insurance in certain lives. Not so much the pricing
but just insurance companies cannoflive in an unpredictable
world, anymore than you or anyone else can, and just as you see
I .surance to level out unpredictablility and make it
predictable, the insurance industry looks for a certain amount
of predictability and finally the fourth, bad faith. I'Peard i
said that the reason the insurance industry has tried to do awa
with punitive damages in its tort reform has to do with bad
faith. That's nonsense, and the reason | say it's nonsense is
because the statutes that are being proposed have to dc¢ with
punitive damages against the person charged with negligence
leading to the injuries of the injured party and have nothing t
do with the punitive damages so far as I've been able to see
affecting the insurance industry in a completely separate and
different cause of action, having nothing to do with the
injuries of the injured person. So when you analyze punitive
damages in the context to which it comes up in these bills, |
think you should focus on where it was intended to be and that
is punitive damages for the wrongdoer causing the injury to the

injured person and not the insurance industry. It's a separate
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and distinct question, but 1 got to tell you, that the oad faith
litigation s causing a very serious concern among the insurance
people, because how can we operate in an environment what is
defined by our juridicial systems as an adversary system, where
the plaintiff lawyer is out there arguing as hard as he can on
behalf of his client which is his sworn duty to do, and we,
having the contract with our insured to defend our insured go
out and do tho same thing, to defend tjo the highest extent both
ethically and morally permitted, and if we do that and we do it
too aggressively, we're charged withbad faith. These to me are
the four areas that | think are causing serious problems leading
to the high cost of loss, the excessive litigation, the size of
the awards, the unpredictability of the law, and the bad flaith
exposure directly imposed on insurance companies, and these are
the areas that if you wish to accomplish something, you are
going to have to address. What ought to be done. Well | don't
tell you what ought to be done, but | would tell you I think a
standard by which anything you do ought to be judA'gred, we are
talking here about a reparation system. We're talking not just
about a sing e component of it, the law that defines the rights
and parties, but we're talking about the whole thing. We're
talking about the role of the insurance companies, the role of
tha lawyers, both plaintiff and defense, we're talking about the
role of the courts, we're talking about the role of self
insurance and self insurance administrators, we're talking about

the role of the legislature and the role of the appellate
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courts. They are all part c¢f the reparation system, and if you
look at it systemicall:y, what ought to be the standards for
determining whether this is a good system, whether it's the
right system for reparations of injuries, | would commend to vyo
these four standards. And anything that is done ought to meet
these four tests, one, it ought to be fair, now that's broad an
general enough, almostanything will fit within it, but. vhatl
mean by that is this, it's got to be fair to all parties. [It's
got to oe fair to the injured person. He's got to be made
whole, but it's got to be made fair for the public, who is
paying the tab. And lamunfortunately of the view that the
court has concerned itself so much with fairness to the,
individual irrespective of balancing it against the cost»to the
public, not just the cost to this guy who may be at fault,

obviously that's a concern, but the courts have seemed, as Keitt

has pointed out earlier, we've gone beyond looking at fault and |

we're looking to this as a cost reimbursement system almost
without regard to fault because insurance;or some other
financial resource is available. And if we're going to do that,
chen let's go all the way and look at what the cost isto the
public forvhis reparation system. Secondly, it's got to be
predictable. I don't care what kind of system you adopt, if we
can't look at it and have some reasonable basis for anticipating
what it's going to cost and thus establish reasonable pricing,
it's never going to work. Thirdly, its got to be cost

effective. Now, one of the arguments that was made by Sandy
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Saville in connection with the subrogation question was why are
we going to subrogate? Why are we going to eliminate
subrogation from the liability system to the workers
compensation system? Let me give you one reason why | think
leaving it with the workers compensation system may have some
merit and why | think the whole argument for collateral sources
ought to be thought up with this new element, if you'll look at
the cost of operating the third party'liability system, by that
| mean the amount of money t. t goes in at this end of the pipe
and look at the money that goes out this end of the pipe, but to
the person who is injured, not to everybody, the lawyers and
everybody, buc just to the person who was injured, who wa” the
original intended beneficiary of the system, by the time fou
take off the money that goes to the insurance industry in the
pipeline and the amount of money that we pay for the defense of
our cases which is one of the expenses we have agreed to incur,
and the amount of money that goes out the othertﬁpd and gets
paid to the plaintiff's lawyer and to their systemic costs, it
Is reasonably estimated by those who have studied, not me, but
in studies going back ten and fifteen years ago, that less then
30 to 35% of the money that goes in this end, gets to the
injured people. And you compare that with other reparation
systems like the workers compensation system, where
approximately 75% of the bucks that go in the pipeline get to
the person who is injured, or compare it with health insurance

programs where 85% or even more in the case of the blue cross
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programs are qetting to the injured people you can see that wha
we're arguing is that you transfer the cost away from the least
efficient to one that's more efficient, and if there's no oc.:er
value in the collateral source doctrine that's being advocated,
then moving money to the person who is injured through a more
efficient vehicle, that itself ought to be value enough to do
it. And finally, | said it should be fair, predictable, cost
effective and finally we're going ter have to find one that's
affordable. It's being picked up by the public and tha public
has said we've had enough. The public has said it because the
doctors have said, because the dentist and other health care
providers have said it, the AGC, air carriers, people engaged i
education, the municipalities of the State has said it.1 We've
had enough, we cannot afford the existing coverage, and since
this ultimately being passed on to the public, | think what
we've done is we've said the definition of what should be paid
to injured people has probably reached its zenith, and it's tim
now to pear it back to the level that with all the other
intended expenses, it become affordable to the Alaskan public.
Now | think I've about used up my, | see Harry smiling and

standing, | think | know what that means, r.hank you very much.

SPEAKER:  ROBERT M. LIBBEY
Thank you Mr. Branson and thank you members of the Board of
Governors for the opportunity to add what | can add to what has

been said at length in this forum today. Thank you Mr. Block
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and thank you Dr. McGuire for, on behalf of the Bar Association,
and | am a member, for coming in here and sharing your view
points, providing what insight you can provide into our

problem. And thank you who have stayed attached to your seats
throughout this presentation, for being willing to suoy and hear
the last word that will be said today about this whole matter.

| appreciate that you're respectful enough to hear my views,
although we have now gone on for nearly three hours. The
insurance crisis was here when we started, that is, this debate
today. Most of us acknowledged and lived with the insurance
crisis. For the first today and I've heard Mr. Block speak
before, and | have great deference for Mr. Block as an insurance
representative, but for the first time today | have heardF
someone say in this long (indiscernible) which has lasted nearly
six months now, that there is no insurance crisis. That's not
what wo have. Well | guess that's a matter of perspective.
Maybe if you are simply trying to match a loss line with a
premium line anJ to do so you have to increase premiums, maybe -
that's not a crisis, maybe that's something else. If on the
other hand you see your premium increase six hundred fold, six
fold, six hundred percent in one year or more as | heard from a
thousand percent, fen folu, and you're told that the insurance
may not be available at all, then personally to you it's a
crisis. To me it's a crisis because | saw my premium increase
six fold from last year to this year. And I'm puzzled about

that because | look back over 20 years of law practice doing
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about the same thing in the same community right here and no ont
has ever sued me. No one has ever made a claim against me, no
one has ever invaded or benefited from the insurance that | hav
provided over those years, and yet overnight I'm a bad risk, my
insurance costs must rise six hundred percent and I'm a little
touchy and | feel that I'm facing a crisis. | feel that I'm
entitled to an answer, and what | have heard as | followed this
debate through the public mediums and through the legislature i:
that this crisis unfolded over the last three or four years and
| know I'm redundant, but | want to trace it again, because |
think it's important to keep that fact in perspective, that thi.
crisis came alo..g over the last three or four years. TIUee
years ago | was insured, you were insured as members of the
public, we had reasonable premiums, we had the same tort system
that we had today and insurance companies made a profit, made a
profit from selling us insurance. About four years ago, a new
mode of selling insurance, a new mode of making, profit from
insurance entered the picture, rates were cut to compete for
market shares. The expectation of insurance carriers was that
that loss that was inevitable that would follow those low rates
would be recouped in investment profits. Unforturately that
expectation ran afoul of the steep decline in interest races an
its impact on other investments and there was no investment
income to recoup those inevitable losses. Now it seems to me
that the insurance industry has decided to balance that line,

clean up that graph, recoup those substantial losses that they
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inflicted upon themselves in one or two years with a premium
increased that brings a new era to most of us in terms of
insurance costs, aewilderness made us ask the questions, one

is there something wrong with me, two, is there something wrong
with the system, three, is there some fraud afoot in the land
that has somehow made me a victim of the system. One thing that
has come out of this debate and it can be substantiated by
reference to the records of the legislative hearing, wherein the
industry, the insurance industry was well represented by
qualified people, the lawyers spoke out, victims spoke out
businessmen from this community spoke out who were nearing the
costs of these premium increases,- but several things were
actually admitted, admitted on record by the insurance in%ustry,
and they're pertinent. For one thing it was admitted that if
all of these so-called reforms were enacted tomorrow, as a
package, that we would not have solved our insurance crisis, our
premium increase pr blems, that if any benefit would flow to ms
in terms of reduced premiums, of that benefit we could expect
somewhere between seven and ten years from now. That's a long

time, that's a long time to be in a crisis, and most of the

speakers today will be in retirement when that premium increase,
perhaps all of us but Dr. McGuire will be in retirement when
that premium decrease takes affect. It's not going to help us

much today, it is not the kind of answer that we're looking
for. Secondly, the industry admitted that in our neighboring

country in Canada, in the province of Ontario, back in the 19705
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they adopted all these changes, all these take aways fron tort
victims, where are they today, where are the people of Ontario
today? They are right where you are, they are facing an
idential insurance crisis, it affects the same industries in
their community that it affects here in Alaska, it affects in
lowa, it affects in Utah and California. It didn't help the
people of Ontario that they took away the rights of victims
under their civil justice system. And finally the insurance
industry has admitted repeatedly that if left alone, if the
civil justice system is left alone, profitability will return i
about a year to eighteen months and that they will be again
writing premiums on a profitable basis, probably competing by
cutting rates, competing for a larger market share of your and
my insurance needs. Given these admissions the bottom line is
tnat the industry as a whole has admitted that in terms of the
current insurance crisis, that is the incredible rate increases
that we have had to bear, there is no cause and effect, there |
no direct cause and effect relationship between any problems.in
the civil justice system. If there is anything to be gained by]
tampering with the civil justice system they've admitted it s
indefinite and long term and not the kind of solution orquick
fix that the country as a whole needs. Why then do we hear so
much about tort reform? What is tort reform? Tort reform as w
see it in legislation today is not the broad concept of tort
reform or reform that we are generally familiarwith. Tort

reform in the sense that we are dealing with itin the
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legislature is a narrow menu for the taking away of the rignts

of injury victims, for the taking away of compensation to injury
victims. There 1is a substantial body of interest groups
supporting such narrow reform, 1in large part it is very much

like the shrill cry one could perdict when suddenly one"s
insurance premiums are 1increased six or ten fold. A demand for
something, a demand for an answer and a willingness to accept
anything that sounds good at the time." It matters little that,
in that state of mind, that even if we rush that entire menu
through, we will still have to live with insurance problems
because we want to do something, we want to try and change this
thing and something 1is better than nothing, but we"re tampering
1
with a very precious commodity. We re tampering with a very
precious aspect of what it means to be an American, and when we
have been told there 1is no direct cause and effect between some
problem in the tort system and the problems of the insurance
industry when that nexus does not exist, it 1is inappropriate to
rush in and adopt anybody®s menu of solutions without a thorough
airing, without thorough and objective consideration of each and
every one, without requiring that each change, each change stand
on its own merits. And how can the public ever know if any
change 1in the civil justice system can stand on 1its own merits.
I submit that it requires responsible people to get close to the
system, to find out what our legal system as a whole 1is, to find

out what the tort system as a whole 1is, and what it means to us,

to gain some perspective from which to judge these proposed
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changes. Perspective is a very essential part of any rational
act. Perspective can be very, or poor perspective can be very
distorting, very, very misleading. For example, as we drive
down the road on a smooth, dry highway and we can see for a mil
and a half and it looks like there's a pool of water in the
road. And yet we drive on and we get closer and we can see in
more detail and the road is dry, there was no pool of water.
Merely an impairment in our perspective. Or we look off into
the distance and we see a jumbo jet approaching Anchorage
International, and it looks like thatjumbo jet is barely
moving, less than a mile an hour. Infact he traveling in
excess of 200 miles an hour, but we just don't have the}i
perspective and we need it here. What is true for that jumbo
jet, what is true in life generally about perspective is true
with the legal system, we have to get close enough to have in a
meaningful perspective into it and wehave to avoid getting so
close th;t we cannot see t%e forest for the trees, but that's
our obligation, if we want to make a fair* and meaningful
appraisal of the current justice system. We've got to be able
it seems to me to think about the tort system as a whole, we
have got to be able to examine each and every proposal for
change in context, with that cleat perspective that we have
gained through study, gained through listening, gained through
discussing. The tort system, we've heard an jwful lot today
about the cost of the tort system, and of course ultimately

that's what brought the tort system to our attention, cost, ccs?
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in terms of dollars paid for insurance policies, but the tort
system to the public means a lot more. In its simpliest form
the tort system provides the public, provides you and me in
terms of these dollars spent with two essentials, one of which
is direct and the other of which s tentative. The first
estential is that it provides within the public a deterence of
unsafe conduct. The tort system stands in manyinstances as the
only deterent to unsafe conduct. It follows mewherever | go
with my automobile, with my rifle, \t follows the manufacturer
into his laboratories for research and development, it follows
the doctor into the operating room. It is that force in society
that requires us to be careful, that requires us to live Iitp to
the level of knowledge in caution that we have come to expect as
citizens. In addition, the system provides compensation for
victims who fall victim ot accidents caused by the fault of
others. I've heard it suggested here today that there is a
system at large where really no one has to be at fault, there is
no fault at all in the accident, there is nevertheless recovery,
I'd like to know what that system is. I've worked awfully hard
for nothing if that system in fact exists and Mr. Block has paid
an awful lot to defense lawyers for nothing if they're defending
in cases where there really is no defense. Of course there's
fault, there's fault and that is the essence of our recovery
system. Every juror requires it when he sits to resolve a case
and it is the force of the civil law that forms the deterent

ultimately, that holds that fault at a tolerable level. Now, if
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we're talking about the deterent force of the law, any system
chat provides harshness in its civil penalities is the best
system. If deterent is the only consideration, as we weaken th
rule of law, as we take the harshness out, we impair or impact
the deterent force. As we impair or detract from the deterent
force of the law we compromise the public safety, so if we want
a strong deterent in our civil law we have got to retain
harshness. Mr. Block asked the question and he's asked it
before, as a compensation system, how much is the public willin
to pay, how many of these rules will they retain, how many are
they willing as a group to pay for. | submit the competing
question in that, in that calculus is how much public sjafety is
the public willing to compromise, how much of the deterent fore
that provides us safe streets, safe products, a safe workplace,
is the public willing to give up in order to make insurance
again profitable for the companies that write it. In terms of
the dete?ént force of theilaw, one of the various items propose
by the tort reformers is the abolishment 'of joint liability. *
Joint liability for members of the public is the concept of the
law, hundreds of years old, not three or four years old, but
hundreds of years old. Wherein if you are at in any means of
fault for someone elses misfortune and loss, and if there are
others who combined with you in fault in bringing about that
loss, and if those others or one of those others is himself
insolvent, unable to help compensate the victim, then because

you are in part at fault, you as the defendant, you as the tort
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feasor are required to pay the entire damages suffered by tne
plaintiff. That rule has been ameliorated in Alaska by virtue

of the comparative negligence rule which indicates that to the
extent and to the percent that the victim presented himself to
injury by his own negligence, by his own carelessness, that
percent is to be deducted from his damages, but the balance is

to be paid by any tort feasor found in any degree at fault, be

it 1%, 5%or 70% Now, granted there-is a public policy debate
or contest over the, over the justification of that principle.
gut the courts have addressed it several times, this state has
addressed it, nearly every other state in the United States has
addressed, and nearly every state has resolved that issue tin
favor of holding the defendant liable for the entire damages if
he i1s at all at fault, whether that fault is 1% 5%or 70% or
100% And the basis and the justification for those rulings is
simply that in that way, and only in that way can we give, can
we maintain the maximum deterent force of the <civil law that was
offende \, of the civil law that'resulted in that defendant's
negligence, and in that way, and in only that way can we give
the public the greatest protection against carelessness, against
unsafe products, against outright recklessness. Some say that
that doctrine is unfair, some say that it's time to change it,
some say that we should create a formula and if someone is only
5% at fault, they should pay only 5%of the damages, if they're
only s%at fault, they should pay only 50%of the damages, there

are various substitutions that have been proposed. | submit
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that the question ultimately will be how much of the deterent
leverage of the law the public is willing to give up. After al
a man or a corporation or a municipality, if they are even 5%a
fault are indeed at fault in the eyes of some jury, they have
been, they have engaged in some act of carelessness or
recklessness that has brought about an injury to someone. The
fact that there is someone more at fault, whose negligence or
carelessness combined with the same~act to cause the injury,
doesn't change the fact that the 5% offender is at fault, had
there been no other tort feasor, had there been no other person
more at fault, they would have paid the whole judgment because
jury found them at fault. That's the way that the law £s today
and a change, if there is one has to be a balancing, and there
has o be a significant reason to lift the deterent force and
compromise the essential product of safety that follows. The
other, the other side of the civil law, or the civil justice
system is to compensate the victim, it goes back again, hundred
of years, the concept that we have accepted as Americans is tha<
we compensate the victim with money and the amount of that mone;
is as, is the sum that will as nearly as possible make that
person whole again. The idea is that we are to take the money
and as near as money can do place the person back in the
position that he would have been in had this carelessness not
happened, had it not occurred, had it not brought about his
injury, had it not caused his losses. That process is presentl;

delivered, that question is resolved by a jury of your
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community, if you're the victim of a tort, if you're the victim
of negligence, the victim of an unsafe product. You have a
right today to have a jury of twelve people drawn from your
commuinity decide what you have lost, decide what you are, your
wage impairment is worth, decide what your pain and suffering is
worth. That concept is an old concept, it goes back to the time
when we distrusted the king and his delegees to determine our
rights, we wanted our fellow citizens 'to make that
determination. And now, and now it is being proposed that we

pass that right to that determination on to the legislature to

create some general rule that will in some way compensate
everyone fairly, that will do it more fairly than a jury
twelve of our fellow citizens. Well | suggest that that '

proposition, that proposal be very carefully considered. One
express provisions or item in the reform package that is aimed
at the jury, aimed at that right is the so-called cap. What is
the so-called cap? Well it sounds harmless enourgh> in the
abstract. We aren't going to allow anybody to have a pain and

suffering award that exceeds 3500,000, a half a millon dollars.

After all, a half a millon dollars is enough for anybody in
terms of his suffering, isn't it? Well, I'm not willing to
answer that question until | have sat on somebody's jury who has

been catastrophically injured, who has been committed to a life
of living in a body that functions neither physically nor
mancally for him, that is captive for a lifetime in a body that

has been essentially destroyed, essentially turned into a
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prison. When 1*ve heard that evidence and when 1°ve looked tha-
person in the eye, and when | have heard the comments and
discussion of my fellow jurors, I'Il make that determination fo:
myself, and not until then, whether $500,000 is enough for that
person. | think is a very difficult question and one that
cannot be generalized and one that cannot be answered nearly as
well by the legislature in the throes of an insurance crisis as
it can be answered by twelve fellow 'citizens of mine sitting in
the courtroom. The trouble with that cap, well there are a
number of troubles. Let's talk about that cap. Let's talk
about it first of all in terms of the victim. The trouble with
that cap is that it affects only the mostly seriously injured
victims. In other words we're going to save insurance dollars
at the expense of those who have been most grossly, most
completely destroyed by someone's negligence. That $500,000 ca;
is not going to mean anything to the whiplash victim, or the
broken leg, or to the five broken ribs, or any of another, a
number of other injuries that occupy the courts day in and day
out. It's going to affect that person who has been
catastrophically injured, and only he will pay the subsidy that
somehow affects our insurance premiums for that particular item
the cap. That's not right. It's not right to ask that person
to give up his rights so that I, as healthy as | am, can maybe
save a few dollars over my lifetime on mi insurance premium.
Secondly, because it is a catastropic case that's involved, ind

because it's only this porson with a multimillion dollar claim,
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it"s going to affect only d tiny fraction of the overall cost or
burden on the insurance premium. The vast majority of the
claims don't come anywhere near that figure. The last study
that was done, on just whodoes get the insurance premium in
terms of victims indicated that that particular person is
extremely rare, and not a significant factor in the overall cost
of insurance. Pain and suffering altogether when last studied,
pain and suffering which is to be capped by this provision, in
terms of the insurance dollar, when last studied pain and
suffering burdened approximately 1 to 2% of the insurance
dollar. So if we were to abolish all pain and suffering, not
just the pain and suffering above $s500,000, but all pain and
suffering as a remedy, we could only save between 1 and 2/ of
the insurance premium dollar. In contrast the cost of defending
insurance claims has now reached in excess of 50%of the
insurance dollar. We talk about the pipeline andhow it's
somehow eventually, how the money somehow flows out of the
pipeline to the victim. Well, over 50%of the insurance dollar
sticks in the pipeline with the insurance industry and it's
attorneys. Something less than 50% flows out the end to the
victim to be divided between him and his attorney. If we're
going to reduce the cost of insurance, if we're going to somehow
resolve an insurance crisis, if we're going to bring prices into
line, we've got to go at that portion of the insurance dollar
that is meaningful, we can't fool around with items that may

sound good, that may, that may be sexy, that may have
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superficial appeal, but really don't impact the insurance
dollar, we can'tdo that. In the end it'll be meaningless.

n rtainly, we donot live with a perfect system. Certainly any
system invented by the human race has had imperfections,
certainly every system is subject to, appropriate subject to
review from time to time. This system should be reviewed. |
agree that it is an expensive and a very protracted system. It
is unfair to victims. It is unfair "to defendants, that when a
case is filed the resolution is some three years away. |It's
inappropriate and embarrassing that the system is as expensive
as it is, and changes should be considered. | have a formula
for changes too, it differs a little from Mr. Block, bu£|perbap
it talks a little less about the cost of insurance and ; little
more about the other aspects of the civil justice system which
the public has an interest. | submit that any change we make
first of all in the justice system, we must know will have a
meaningful affect on the cost of insurance, not some tiny
fraction of a percent, but some meaningful impact on the cost-oi
our insurance. Secondly, that the change will not significantly
reduce the deterent force of the law, will not significantly
reduce the power of the law to bring about and maintain public
safety. And thirdly, that the changes will not deprive the
injury victim of full and fair compensation. That, those
considerations bear on review of the tort system, those
considerations have nothing to do with the immediate problem of

insurance premiums. in the legislature there is legislation

9%



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

that 1is aimed directly at the insurance crisis. I support it

because | believe that it will bring some relief, and | think
that relief will be much more immediate. There is for example
legislation that will enable school districts or municipalities

to group together and become self insured entities, where they
don't pay anybody to accept their risk, they simply share it as
a group, as an affiliated group. That at least will create some
competition for the private sector of"insurance so that what
insurance we get we will know is competitive, competitively
rated. It will also give some of the more distressed, insurance
lead to stressed industries such as daycare centers, some hope

of finding an alternative to private insurance, In addi%on,
the legislature has proposed a more careful regulation of Ehe
industry. | don't think the data is available to our
legislators. | don't think it's available to our regulators. A
great deal of the insurance written in this State is not written
by companies that are, as Mr. Block, registered to do business
lt"] written by surplus lying companies that are not regulated
by the State of Alaska, are not registered to do business, and
their data which is significant and extensive is not available

to the legislature. It's not available to the insurance
commission and it's not available to the consumers to evaluate
the causes of this crisis. We can get to those surplus line
carriers through additional regulative procedures. Finally, the
legislature has looked for a way to transfer a leverage from the

industry to the insurance buyer, to give the buyer some rights
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with regard to this company, when the company threatens
cancellation, or mid-term increases in premiums, that
legislation is good, ultimately it will make the insurance
industry more careful how they rate and, and justify their
premiums initially. All these things deserve consideration.
Everything that has been mentioned today, deserves
consideration. The important thing as we approach is as Sandy
Saville warned us, not to be too has-ty, not to rush in because
we feel the crush of increased premiums, to be willing to commit
ourselves to gain some perspective, to put these issues in
context, and to keep them in context, not to be carried away by
somebody's anecdotal, a story about what happened in sorpe part,
somewhere a long way from here, sometime ago, but to appbroach
each of these proposals objectively, with a view toward whether

or not we really are improving a system that is perhaps the

distinguishing feature between, we as Americans and the rest of

our fellow humans. | understand that everybodyis tired and |
think that everything has been said. Thank vyou for your time_
again.
BREAK

SPEAKER:  HARRY BRANSON
Thank you. Okay, we're going back inthe session. We have each
of the speakers here in front of us. We've all agreed because

of the time and the depth of the discussion that we're going to
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limit this questioning to thirty minutes. I've asked each of

the Board members to try to focus their questions to take into

account anything they think may not have been covered or they're

confused, and |’'ve asked the panel members to try to give us

succinct answers, so we get as many questions answered as

possible during this period, and with that | believe the first

person that wanted to ask a question was Bob Wagstaf.?.

BOB WAGSTAFF

Q:

My first question is to Mr. Block. VYou made the statement
that in 1984 there was an insurance industry loss of &

point - some billion dollars. As | understand 1it, £he
»

insurance industry has claimed that 1935 the subsequent
year that it lost 5.5 billion. [Is that figure

BLOCK

| don't have the figures for 1985, they're only now oeing

collated and so we won't know the end result until, the
figures are all massaged. | think we can find is that
there will either be less of a loss and maybe even an

income overall or profit overall for the industry, but |
also think what you're probably going to find is that in
the policy for the year in question, the 1985 year, it

probably was profitable looking at the policies so.ld this
year and the losses attributable to that year, what your

also going to find is probably
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BO3 WAGSTAFF

Q:
MR.
A:

Hr. Block we want to keep this focused.

BLOCK

Well I'm trying to answer your question.

BOB WAGSTAFF

Q:

MR.
A:

Well let me restate the question. As | understand the

insurance industry has claimed a 5.5 billion dollar loss
in 1985 and according to the National Insurance Consumer
Organization, that this loss, in this loss, claim loss,

the industry neglected to include federal tax credits, ai
capital gains of 8.4 Dbillion and also neglected to inclu
2.1 billion in dividends paid to stockholders and'when

those are in fact included that rather than a 5.5ibiIHo
dollar loss in 1985, that the insurance industry really

had a 5 billion dollar profit, that's information obtain
from the National Insurance Consumer Organization. Woul

you care to comment on that?

BLOCK ;

Yes. The National Insurance Consumer Organization
apparently doesn't understand or doesn't wish to correct
present insurance accounting or even gap accounting. Th
dividends | believe that they're refering to are
policyholder dividends which are part of the cost of
insurance and relates to the premium. Taking into accoi
unrealized capital gains or losses really doesn't, well

does to some extent, but in the insurance accounting
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doesn't affect the profitability of the insurance
business, and we're going to talk about a consistent
basis. That is to say the years in which we make a
statutory profit and they have to use a consistent basis
in assessing statutory losses, and the key fundamental
factors that affecting the profitability in the insurance
industry are the losses. Well the point | was trying to
make a moment ago was, that one of the things that's
taking place in 1985 as | can observe it, by many of the
insurance companies is reestablishing loss reserves on
prior years losses to bring them up to the level of what

they're really going to cost. }

308 WAGSTAFF

Q:

MR.
A:

With regard to losses, as | understand it the institute
for civil justice has reported that jury verdicts as a
whole remained about the same over the last quarter
century, verdicts in terms of the dollars, with fact,
inflation factor done, they remained about the same, the
number of lawsuits per capita has stayed constant, and
jurors have found generally as often for defendants as
plaintiffs in the last 25 years, is that an accurate

statement?

BLOCK

Well I'm not prepared to agree or disagree with it if
their research is based on facts, 1'd have to agree with

it.
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MR.

MR.

MR.

WAGSTAFF
Now with regards to information that insurance companies
make available, there is certain information that you
have, do you not that you refer to as proprietary.

BLOCK
I'm sure there is.

WAGSTAFF
But you do not reveal.

BLOCK
I'm sure that there's information we haven't put into our
reports.

WAGSTAFF i
For instance would it be possible for a consumer
organization to perform claims, audits of your claims in
your insurance company?

BLOCK
Well,, 1 can tell you that that's frequently done, the
brokers who are representatives of their insurance do chim
in and review the claims. Many of the people who are, fo
whom we are administering claims either on a retrospectiv<
basis or on an administrative basis, where they have a
genunine equitable interest in the outcome of the claims,
come in and review our claims. Qur claims are reviewed b
reinsurers. Our claims are reviewed by the Division of
Insurance. They're reviewed by numerous outside

organizations.
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MR.

WAGSTAFF
Are all of your books opened to customers of your company?
BLOCK
No, they're not. They're not supposed to be
WAGSTAFF
The question | have for Mr. Brown. Some of these
proposed, what's referred to as changes reforms of
insurance, they don't include and tort law includes such
things as and | haven't heard mention today, but one of
them is that there will be no longer any wrongful death
claims for a person who is killed that does not have a
dependent. t
BROWN I>
| did not advocate that position.
WAGSTAFF

That is one of the

3 ROWN

4-
the proposals,

['ve heard that said that, that is one of
['ve not read it.

WAGSTAFF
Well in that, using that as an example, would you agree
that there is a constitutional overlay to a lot of these
proposed changes that the legislature does not have free
range and do whatever it wants to, aren't there some

constitutional ramifications
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MR. BROWN

A: It may well be, you didn't hearme advocate that
particular proposal, | think you're asking the wrong
person.

MR. WAGSTAFF

Q: Well, I'm not asking you if you advocated. My question i

MR. BROWN

A? To answer your question, that's true as to a number of
these measures, and if it was true in California for
example, what are termed micromeasures, those advocated b
Dr. McGuire earlier today were passed in California. The
had to pass constitutional muster. The Iegislatub; Asn't
free to do things willy-nilly and they have to stand the
test of the constitution. I'm not aware ofany particula
infirmities that there are in the legislation that's bein
proposed by Dr. McGuire. There may well be in the exampl
you just gave me. ; .

MR. WAGSTAFF

Q: That every citizen has the right of accessto the courts.
And every citizen has a right to equal protection of law
and the due process of law.

MR. BROWN

A: Certainly.
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A:

WAGSTAFF
Regardless of whether they have children, dependents or
not.

BROMN
Of course.

WAGSTAFF
With regards to Dr. McGuire, a couple of questions | have
for you, you made a statement towards the end of your
remarks that if we do these things, that we will be able

to keep insurance. What assurances or agreements are you

aware of with the insurance industry that such will occur?
MCGUIRE i
I'm aware of none, but that's not sufficient to answer the
question.
WAGSTAFF

What is sufficient then?

MCGUIRE -
The statement was made earlier that this is a problem
that's come upon us in the last four years,that's simply
not true, it's been with us for at least 10years. The
statement was made that there's no evidence that any of
these proposals will be of help, that's not true. The
RAND Corporation has done a very good and thorough study
on it, and | refer you to it. They propose that they
would estimate that 25% of premium dollars could be saved

by the measures of micro if they were applied across the
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board The RAND Corporation NaS done three studies. Ther*
was another study done by an actuarial group which gave
the only deficit that it was sponsored by th% AMA, which
showed that significant savings would be obtained in the
area of malpractice liabilities alone, so there s
information. The California doctors this year, under MIEC
which is the same corporation that is in Alaska competing
with MICA had a 5% increase in* their premiums overall, w
had soemthing on the order of 80 to 90%

WAGSTAFF
Well the problem with MICA as | understand it, is not MICA
itself, but its reinsurance. j

MCGUIRE:
it's not true. And as | said in the statement today, and
| think that the history illustrates it, in December they
were unable to get reinsurance. They decided to go it
alone. When they decided to go it alone the actuaries
told them that they had to double, increase by 100%,
average, the premium and they had to because of no
reinsurance, decrease the cover to $500,000. In February

., that was a doubling of the rate without

reinsurance. In February of 1986 they were able to get
reinsurance from Lords. Then the rate had to go up a 140
to 170%, now it seems reasonable that the 40 to 70 is

related to the reinsurance.
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WAGSTAFF
That's all tied in tc reinsurance. The existence of it,
nonexistence of it, or the increased premiums charged by
the reinsurer.
MCGUIRE
It really isn't and | think what you
WAGSTAFF
Maybe we're, | thought that's what you just said.
MCGUIRE
No. | said that without reinsurance in the picture,
nevermind reinsurance, they had to double the rate, when
they weren't able . .. «
WAGSTAFF '
Because of the lack of reinsurance.
MCGUIRE
Mo. Because that's how much they'd lost in order to st'y
solvent. They had to double the rate in order to account
for the loss experience, nevermind the reinsurance. When
they reinsurance, the additional cost of the increased
coverage provided by the reinsurance was an additional 40
to 70 percent over the 100 percent, and you can verify

that with David Frazier and all the rest of MICA.

MR. WAGSTAFF

Q:

The reinsurance company tnat you eventually have gone

with, what access do you have to their books and records?
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DR.

MR.

MCGUIRE
Well, I haven't gone with them because I'm not insured by
MICA. | don't know the answer to the question.

WAGSTAFF

Then you made a statement or told the, towards the end of
your talk an incident where an attorney had apparently
received a million dollar fee for 90 days work in a case.
What case was thr.c?

MCGUIRE
Well, you see one of <he problems we have which 1 think i
terms of information that we should make available, the
information in settlements that are outside of juijy
trials, there's a little document in there that s;ys that
nobody can relay the information, and that's one of the
things that we ought to make open, is what the terms of
these settlements are.

WAGSTAFF

Do you know the name of t ,t case, Doctor?
MCGUIRE

No, but
WAGSTAFF

Do you know the name of the people involved?
MCGUIRE

Yes.

WAGSTAFF

And have you approached them and talked to any of them?
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MCGUIRE
| "nave.
WAGSTAFF!
And do you think a wrong was done?
MCGUIRE
| think that we have to decide that as a society. Do we
want to ha'e a
WAGSTAFF
Do they? Do the people involved fec*l a wrong was done?
MCGUIRE
To whom?

WAGSTAFF |

to either the attorney or the person he's representing.
MCGUIRE
I'm not sure | understand your question. | talked about
the dollars of society that were allocated to the
mechanism and here's an example of one in which this was
allocated. The issue is, is that how. we want it to be?
WAGSTAFF
Your suggesting thatthat was anexcessive attorney's fee.
MCGUIRE
I'm suggesting that none of u. working 90 days are
probably worth a million dollars.
WAGSTAFF

Well that, you'resaying that that'sexcessive.
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MCGUIRE
| think it's excessive.

WAGSTAFF'
Why doesn't yourself or the person who has agreed to this
the client, who has been charged an excessive fee in your
judgment, while don't they file a grievance with the
Alaska Bar Association.

MCGUIRE
Because | don’t thinx the client perceives that they are
aggrieved. They got a million dollars too. The aggrieve
party if there is any are the people that paid the
insurance co begin with and the consumers that gaye them
the money in order that they could pay it. !

WAGSTAFF
Well why don't you file a grievance if you feel so
strongly about it.

MCGUIRE
Well, | am filing a grievance. What I'm doing is I'm
going to the legislature and trying to get them to correc
this situation.

WAGSTAFF
Thank you. | don't have any other questions.

MCGUIRE
Thank you.
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FRATIES
A couple of questions for Mr. ~cck. Mr. Block in a
former- incarnation | ran an insurance company, and so |
would be concerned to know whether or not, for example,
the fact that twc of my brethen here are paying in the
case of Mr. Sanders his premiums have been increased by
ten fold and in the case of Mr. Libbey, six times. Do you
have a loss experience that indicates to you that these
increases are necessary in the, taking lawyers as a class
for example, have malpractice claims against lawyers
increased to the point that it is necessary to charge them
as a class, these premiums? |

BLOCK [
Well | have to limit my answer to the areas that | know
about and the areas that my company engages in are the
ones l've got to know about most readily and we do not
insure that class so | don't have the statistics.

FRATIES 4
Well, generally speaking as a, you'd agree with me chat,
would you not that, that investment problems to one side,
if you don't have investment problems, the loss experience
generally would dictate rates.

BLOCK

That certainly should be the most predominant factor.
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MR. FRATIES
0: And that: underwriting, good underwriting has something to

do with your loss experience.

MR. BLOCK

A: Sure it does.

MR. FRATIES

Q: Now there was a period in time if | understand what's beer

said here today, when the insurance company, or when che
insurance industry more or less went out on a limb because

of the favorable investment climate and sought premium

dollars.
MR. BLOCK g
A: That is correct. '
MR. FRATIES
Q: But they made a mistake because of the investment climate

turned wrong or their, the percentage of their investment

didn't meet their expectations. Am | correct in hearing

that? '

MR. BLOCK

A: Well

MR. FRATIES

0: Interest rates went down in other words.

MR. BLOCK

A: Whether you woulj regard that as a mistake or not is an
individual management judgment. | tend to think it wasn'

very smart, but managers of the companies that did it,

probably don't regard it as a mistake.
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MR. FRATI1ES

Q: Well, 1 don"t mean -o critize them as having done anything
wrong or 1immoral or illegal, but what happened was that
their investment didn"t turn out as well as they thought
it would, 1s that not so?

MR. BLOCK

A: No. I don"t think .it had anything to ao with the
investments not turning out, they turned out fine, it's
that what they did was the losses were so high compared

with the premium they collected to invest, that they got

trapped.
MR. FRATIES ,
|
Q: Well, that3 what 1 ™ getting at. Isn"t it true thht at

that time in an effort to obtain money to invest in this
favorable investment climate, that the insurance companies
either relaxed their underwriting standards or they went
or they lowered their rates disastrously ﬁzifompete for
the money that they needed for investment?

MR. BLOCK

A: Well, what you®"re saying 1is that had they not done that,

then we would hav» hit today"s point about three years

ago.
MR. FRATIES
Q: I"m not saying anything of the sort. What I1°m asking you

is that aren®"t you 1in a way proposing that we revamp or if

you like, junk a tort system that has taken us two or
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A:

MR

Q:

three hundred to develop 1in order that we nay compensate

for your disastrous underwriting policies?

BLOCK

No, that"s not at all what"s being said, because what |
just said 1is still true, and that is had the insurance
industry not reduced i1ts prices below cost;- then we woul
be at this insurance pricing crisi bout three years ago
and then we would have the same a e. The fact of the
matter is that whatever may be the prices charged by the
insurance industry, the losses continue to go up, that"s
the problem that has to be addressed and because the
insurance industry may have masked it for a period of tim*|
by underpricing the product doesn"t mean that the"problem
isn"t there. Now if you regard the crisis as this sharp
increase, this phenomenon of the cycle, on the sharp
increase comparing this years prices with last, yes there
is a crisis and that could have been avoided by a
continual pattern of increasing pricing and not engaging

in this competitive cycle but 1t doesn"t

FRAITES

Mr. Block what I"m really asking you is if yci a los:
ratio in any of chese categories that we"re talking about
that justifies the drastic increase in premiums that your
asking for, because the normal underwriting standards,
isn"t it true, that losses and 1loss ratios and good
underwriting dictate what you“"re going to charge the

customer.
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BLOCK
That is correct, and what | was pointing out here 1is that
the loss ratios justify substantial 1increase 1in prices.

FRATIES
The loss ratios as compared to the premiums that you“ve
been collecting.

BLOCK
That®"s correct.

FRATIES
During that period of time when you lowered premiums 1in
order to compete for money in the market 1in order to
invest properly. J

BLOCK
That and the loss ratios that are developing from years
prior to that, that"s correct.

FRATIES
Well, 1is there a possibility Mr. Block to come back to my
original question, that the increase 1in premiums that
you"re asking for, and the general revamping of this tort
system that we"re concerned with he:e, is an effort to
collect money that has nothing to do with the 1impact on
the insurance industries of the way we settle our torts
claims, 1is rather a matter of trying to get well from an
accident that occurred a few years ago due to improper

investment practices in the insurance industry.

115



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

MR. BLOCK

A:

Well, 1 think what pu®re asking me to say here is

MR. FRATIES

Q:

I"m not asking you to say anything Mr. Block. Really, I'r
not trying to be unfriendly, I"m just concerned because |
didn*t hear a word up to this time about loss ratios. I
haven®*t heard any indication whatsoever for example, of
lawyers as a class have suddenly become a disastrous
insurance risk, but anytime that you take somebody®s
insurance premiums and multiply them by ten you“ve
suddenly gone from pig iron under water to dynamite
factories so far as the risk that entering and 1°* i
wondering whether we®"re looking at the risk or whether

we"re simply getting wealth from an economic disaster in

the industry of some sort.

MR. BLOCK

A:

There are three factors that are going to be looked at
predominantly. One 1is the current and past level of
profitability and you might want to call it the getting
well factor. That plays a role in it. Number 2, the
actual reported losses and how those are reflected on the
books. The 1loss ratio that you referred to, that plays a
predominant factor. And the third is the perceived
exposure based on the development of the law. And if an
insurance company®"s told, that it can only write X number

of dollars of insurance, which is 1 ss than what it would
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have had to be writing in the past for any number of
reasons, 1it"s going to tend to be more selective and pick
those areas where the legal environment and whatnot
predicts the higher level of profitability, and if there
are areas where it is either unpreditable or predictedly a
high exposure they®"re going to avoid it or price it in
order to minimize that exposure.

MR. FRATIES

Q: Well then let me ask you this final question Mr. Block.
You"ve talked about the get well factor. Now talking
about loss ratios and predictability, what is there that
you could tell us about for example that in terms of
predictaoility that makes you feel what Mr. Sanders,lor in
terms of his past loss ratio, and | understand that Mr.
Libbey hasn®"t had any losses, would make you feel that it
is necessary to increase their premiums by ten fold and
six times respectively?

MR. BLOCK

A: Well, 11f yourpast incarnation you were in the 1insurance
business you know that you don-"t

MR. FRATIES

A: I was.

MR. BLOCK

A: that youdon®"t just evaluate whether how you write legal
malpractice based on Mr. Libbey"s performance or Mr.

Sander®s performance. You base it on the performance of
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the industry as a whole and what the changing legal
environment 1is as to legal malpractice and as the exposur
expands, an 1l you find the courts awarding mere liberal
awards for whatever reason and 1in changing law, then the
rates are going to have to go up to reflect the exposure.
That"s not a reflection on Mr. Libbey®"s practice, it"s a
reflection on the character of the law affecting lawyers
exposure to the public.

MR. FRATIES

Q: That"s what concerns me because from r.y vantage point sue
as it is on the Board of Governors of this state, of the
Bar of the State, I haven™t seen anything whatsoever to
indicate that there is a massive 1increase in exposure on
tne part of lawyers ana that"s the only aspect of it that
I know about. Well I can see one of my colleagues there
in the looking wildly around, but the fact remains that
there may be some reserve setup, but 1 haven"t heard of
anv claims being paid out.

MR. BLOCK

A: Well 1 would invite you to talx to the legal insurance
carriers that are providing legal malpractice 1insurance.
I"m sure they can justify their figures in one way or
another, it~ not my field, so you"ll have to talk to
them. Fundamentally, that"s what taking place.

MR. FRATIES

Q: Thank you.
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BLOCK
Thank you.

BRANSONe
Mr. Thompson, you had some questions.

THOMPSON
I have a couple of questions for Mr. Block. I"m sorry if
we seem to be picking on you, but you have the most
figures of anyone, you actually-had numbers that we could
come to grips with. You were using numbers which we could
come to gn with and many of the people talking general
principle, M. Wagstaff asked earlier about the loss of
the insurance industry over the last couple of yearp and I
believe his question was predicated on this Nationa;
Insurance Consumer Organization which 1 took you“re not
impressed with.

BLOCK
Not really.

THOMPSON
Okay. How about Best review, A and Best, that"s sort of
the regular handbook of the industry isn"t it?

BLOCK
It tends to be, yes.

THOMPSON
I mean that"s what®"s externally accepted and its industry

creature
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BLOCK
That"s right.

THOMPSON
Alright, I°m bringing this information trom Best Review o
January of this year in the case that the casualty
property casualty insurance industry grew by 7.6 billion
dollars in net worth last year, 1985.

BLOCK
That® % probably so.

THOMPSON
And its increased from 35 billion to 71 billion since
1978, in net worth. j

BLOCK |
Yep, it"s probably right.

THOMPSON
I"m not an accountant, that sounds to me li:<e you're
making a lot of money.

BLOCK 1
Over the lorg term we have and 1 would suspect over the
long term we"ll continue to for the reasons | pointed out

THOMPSON
Okay. See 1it"s difficult for me as an attorney and not a
accountant to tie that kind of profitability to thekind
of increases we"re seeing in the premiums. These
increases allegedly are reflecting losses that are
increasing your net worth. Your net worth 1is blowing up

like a balloon.
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3LOCK
Alright, well, there®"s other things thac contribute to net
worth, such as contributions of capital and other things
that go to increase the net worth, but you know 1 think
all you"re doing 1is emphasizing tne point that | made a
little earlier during my main presentation. Insurance
industry as long as its permitted to exists 1is going to
continue on the long term to make a profit by charging
somewhat more than what it takes to cover the losses and
you know there may be a period when we didn"t do that and
it's going to, the premiums are going to go back up to
accomplish that end, and yes there®s going to be oni}he
long term, growth 1in capital and there®s going to b;
growth 1in earnings and ail the things that you"reciting.
That"s the natural, that"s the natural thing <enatyou

could expect in a free enterprise econoomv.

THOMPSON
I just, 1 don"t understand why the net worth 1is up 7.6
billion when you lost over 5 billion. I don"t, I don"t -
there"s a disparity there that 1 can"t come to grips with.
BLOCK
Well I°m not entirely sure, I would have to pull the

figures up, make sure I°m reading the same ones you are to
explain it, but you know first of all we ought touse a

consistent basis of accounting and whacever basisyou like
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we"ll jJust use it consistently throughout. The problenm
with the MEECO report is it"s making up a few of 1its own
amendments to the standard accounting system.

JOMPSOK

Well, | was

LOCK

The best figures which you now are harking back to show
comparisons over 1978, almost an eight year period, 1 have
to agree with you that business has been profitable over
the eight year period and it"s going to continue to be
profitable hopefully over the next eight to ten year
period no matter what happens to the tort system. JThat"s,
that"s the point | was trying to make. I
ICMPSON

The comments that you nad about the requirements that you
report various information and whatnot, are you awareof
the problems we®ve been having in trying to find out
something about If.gal malpractice rates”? I mean we"ve*
been scratching for months and we can"t get any
information that any of us can understand?

jOCK

I"m not intimately familiar with the problem you're
having, no, and if you"d like me to help you get that
information, 11l point you 1in the right direction, or

work with you to get Iit.
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THOMPSON
I think we knew . .. we were pointed in the right
directions and we went and got the information that was

there, but it doesn"t tell us anything.

BLOCK
Well, 1 don"t know what you®ve got, so I can"t, you're
ahead of me on that, so I just don"t know.
THOMPSON
That"s the on:y question | had concerning che rates.
BRANSON
Mr. Block 1 have a short question, | wonder 1is it

necessary for you to increase rates
BLOCK

What*s that?
BRANSON

Is it necessary for the insurance industry to increase

rates by the multiple that they®ve been increased? I mean

look at somebody that"s never had a claim in 20 years and
suddenly they®"re paying six times as much as he paid

before, or ten times as much as he paid before. I

recognize that you dipped under that line a little bit and

you"ve got to make that up and 1 guess you want to make

up right away, because these rates seemed to reflect it.

You want that money yesterday, you want it back, so you're

ghing to raise these rates, but do you really have to

raise them this high? Do you have to raise 200, 300
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percent for some insurers and more to get that line that
you showed us awhile ago. To get that., you didn"t dip
200, 300%, you didn"t dip six times, ten times, but those
are the kinds of rate 1increases we seem to be seeing. Is
that, do you, maybe I'm, I°m not a statistician, so maybe
I"m looking at the wrong kind of measurements, but seems
to me you"re raising the rates much higher than you have
to, to bring yourself back up 6n line from this momentary

swing in your economic situation.

MR. BLOCK

A: Okay. Well let me give you the short answer to your shor
guestion. i

MR. BRANSON

Q: Thank you.

MR. BLOCK

A: The fact of the matter 1is, | mean 1, without knowing what
pouicy or what Uline of insurers you"re specifically
referring to, there"s another phenomenon that perhaps F
didn®"t dwell on quite long enough, but let me just say
that there®"s another aspect to what happens when you have
a significant loss in the insurance business and it eats
up a lot of capital. You find that the 1insurance industr
then can provide less coverage overall, and demand begins
to exceed supply. And whenever that happens, the

insurance industry 1is going to have to make some choices.

Do we sell this kind of insurance? Or that kind of
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insurance? Do we sell it in this state, or in that
state? Do we accept these large risks, or do we accept
the pig iron under water type of risks? And when you
start to m?.ke those choices, what you find is the
insurance industry 1is naturally going to gravitate to the
lines and the Ilevel of risks, and the classes, and the
state®"s, and the jurisdictions, where profitability is
more predictable. More certain.* And so, in the area of
property insurance, and wc ers compensation 1insurance,
there 1is other lines of insurance you"re not seeing.
Those kinds of increases, you"re seeing increases, but
you"re not seeing the 2, 3, 5 and 10 manifold by the rate
increases. You"re seeing 20, 30 or 40 percent incr:ases
maybe. Now, what happens 1is, if they use up that capacity
writing those kinds of insurance, then what happens, the
demand for these other more risky types of coverages
become so critical that I would imagine the insurance
industry has got to respond like any other limited
availability of vendors, they®"re going to get the prices
up to meet the market. And where you have high risk
covers, like legal malpractice has become, or medical
malpractices in many classes and daycare centers because
of phenomenon 1in their particular 1industry the insurance
industry has got to respond by rapidly increasing those
many manifold pies because of the three things that |1

said. Because of the recoupment problem that was referred
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MR

Q:

DR.

A:

to over here. Jecause of the loss ratio that Mr, Fraties
referred to. And because of the insurance industry’s
perception prospectively of the legal environment they"re

buying into.

BRANSON

Thank you. One other question. Dr. McGuire, during the
break you asked me to ask you a question, that you felt
something had been misstated and 1°d like to give you an
opportunity to respond to that. It had to do, 1 believe
with a statement made by Mr. Libbey about the Canadian or

Ontario insurance experience, and if you"d like to

MCGUIRE i

Thank you for that opportunity. We were told in “~he Hous-
labor and commerce hearings 1in Juneau that lowa and
Ontario had passed substantive tort reform and that they
hadn®*t worked there and so it wasn"t going to work
anywhere else. Well the fact of the matter 1is that .lowa

didn"t pass any substantive tort reform and that"s why.it

didn*t work. The second fact 1is that Ontario passed no
legislation in 1970. By case law there was a cap on pain
and suffering. There were restrictions on punitive

damages and addendum clause and restriction on contingent
fees and the penalties for frivilous suits. This 1is case
law, it was not legislated and so to say that it was

legislated is misleading. Thank vyou.
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DR.

MR.

DR.

MR

DR.

MR.

Q:

9RANSON
I don"t rememoer Hr. Libbey. Did you say this WAS

legislative, case law, or you have a

LIBBEY
I said it existed in the 1970s. I may have said it was
passed, 1 listened to the same evidence at the hearing

that Dr. McGuire did and that was basically my source,
BRANSON
I have been told by our television director MaryHughes
that 1 have five minutes left, are there any other
questions from the Board? Mr. Ditus.
DITUS s
I
Dr. McGuire did you indicate you"re not a member of IMICA
MCGUIRE
That®"s true.
DITUS
Have you ever been?
MCGUIRE
No. I have never been.
DITUS
As 1 recall, where you here in 19767
MCGUIRE
I came 1in 1976 tc start private practice.
DITUS

At that time there was a great crisis from the nedical

profession indicating they had no 1insurance.
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DR.

MR

DR.

MR.

DR.

MR

DR.

MR.

MCGUIRE
That"s true.
DITUS
And 1 believe the legislature gave them six million
dollars, 1interest free to set up an insurance fund.
M GUIRE
I"m not sure if they gave it to them or loaned it them.
DITUS

But it was several million, 1interest free?

MCGUIRE
Yes. it"s true.
DITUS <
And at that time Mr. Block was the commissioner | %elieve

or the director of the Division of Insurance.
MCGUIRE

True.
DITUS

And part of this program was that it would be mandatory.
MCGUIRE

True.

DITUS

So that every doctor would have to purchase this insurant
and create a fund that in time would build upinto
something that would perhaps take cv.i.e of this problenm

forever?
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DR.

MR.

DR.

MR.

DR.

MR

DR.

MR

DR.

MR .

DR.

A:

MCGUIRE

Thac was said.

DITUS

And did you initially join, oryounever joined?

MCGUIRE
I never joined.

DITUS

And then some physiciansrefused to join?

MCGUIRE
They did.

DITUS

And they were threatened that they wouldn®"t be abletto

practice if they didnl 3in?

MCGUIRE
They were.

DITUS

And then later the Attorney General

and they were allowed . . . the law was modified to make

it voluntary?
MCGUIRE
It"s true.

DITUS

How many physicians joined MICA when

MCGUIRE

Roughly 5C percen

.of the doctors are presently

t

withdrew those demands

it was set up?
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MR.

DR-

MR

DR.

MR.

DR.

MR

DR.

MR

DR.

MR

DR.

A:

DITUS
How many were here at the time MICA was first set up?
MCGUIRE
I don"t Kknow.
DITUS
You know how many were in MICA at the time it was set up?
How many?
MCGUIRE
I do not know.
DITUS
You know how many phsicians there are in Alaska today?
MCGUIRE
There®s 025 in private practice. 1
DITUS
And how many of them belong to MICA today?
MCGUIRE
Roughly half.
DITUS
Approximately 3007 so half of them saw fit to use the
creature that was created by the State and half haven®t?
MCGUIRE
May 1 respond to why?
DITUS
Were you ever a member of it?
MCGUIRE

May 1 respond to why 1 wasn®"t?
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MR
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DITUS
You want to respond?
MCGUIRE
1"d like to.
DITUS
Why didn"t you ever join?
MCGUIRE
Because i1t was claims made 1insurance. Because it was
mandatory and if we ever got on that bandwagon without any
competing factor there would be no upper limit to the
premiums that we would be forced to pay and would have no
choice as to whether we could continue to practice |4nm or
without insurai :e. It was a dead end.
DITUS
Doctor are you familiar with what we call civil rule 687
MCGUIRE
No. *I don"t think so. <
DITUS i
Has any lawyer ever explained that to you?
MCGUIRE
No.
DITUS
Have you ever been sued for malpractice?
MCGUIRE

Yes.
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MR. DITUS

Q:

DR.

A:

MR

Q:

DR.

A:

MR

DR.

MR.

DR.

And did you have an attorney?

MCGUIRE ~
Yes.

DITUS
Did he indicate to you that if you made an offer of
judgment, and that the recovery of the party wh-> was
claiming to have been 1injured,- that if he recovered less
than that offer, that you would recover from him not only
your attorneys fees and expenses and costs of litigation,
but that they would also be denied to him and thet would
be subtracted from any recovery? F

MCGUIRE -
Now that you remind me he told me that. The problem was
he didn*"t have any money so there wasn"t anything e
recover. And now that you remind me again, 1 did have
another where we got a judgment to recover and the same
problem occurred. So in effect

DITUS
You do remember now?

MCGUIRE
I remember that he said that was the case yes.

DITUS
You got another attorney |1 take it you say?

MCGUIRE

No, |
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MR.

DR.

MR.

DR.

MR

DR.

MR.

DR.

DITUS

You had the same one both times?

MCGUIRE
I didn"t recal! that I had heard the rule. I didn"t
recognize Rule 68. Now that you explained it to me I

understand that he told me that was true that if
DITUS

What do you mean when you say we* go bare?
MCGUIRE

It means we don"t have 1insurance.
DITUS

I mean what is that? What does that mean? f
MCGUIRE

It means you"re not covered by insurance.
DITUS

That you're willing to let, to accept responsibility for

any act or omission on your part from your own resources.

Say rather than an insurance company carrier?

MCGUIRE
True. That the measure of the cost of insurance relativ
to what one can possibly pay makes it so that there isn”
ary choice and so therefore you may not like the risk,

you take 1it, cause you don"t have a choice.
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MR. BRANSON

Mr. Ditus we have a public member. We have time for one

more question. Our public member Andonia Harrison wantec

to ask a question.

HARRISON

Well 1 do have one general question to ask probably to Mr

Block. As 1 sat on this Board | think somewhere in
between attorneys and the insurance industry, 1 am a
little bit concerned of some of the things that 1 hear
that perhaps as a community person, or a public person ma
have and to give up some rights that 1 feel that has been
a part of our syste.n for such a long time. And ir guess m
question would be, what 1is the insurance industry, 1its
compensating, what are they having to give or what are

they offering for this exchange?

BLOCK

Andonia, the last place I would want to .find myself as a
citizen 1is somewhere between lawyers and the insurance
industry. This is not a negotiation or a balancing of
interests between the insurance industry and the public,
or even between the insurance industry and that segment o
the public that you would, say, characterize as the
victims, or people who are injured. It"s not that kind o
a situation. ~ m the situation 1is a balancing between
what we, what you"re trying to set up as what should be

the legitimate entitlements of people who
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ace injured at the cost of the people who are paying the
cost of that, which 1isn"t the insurance industry. We are
the funnel, we"re the vehicle for getting that job done.
But is the public who pays the premium, or the public who
pays the loss directly, that pays that cost. And so, what
you have to ask yourself then is, what 1is the proper
balancing? Not between injured victims and the 1insurance
industry. But what"s the proper balance between injured
victims and the rest of society? How much should society
be asked to pay for the injuries of someone who"s

injured. And you know when you say, should they be
compensated fully for their medical expenses? I dofi"t
think there®s anyone in this room would say that they
should receive one dime less than hundred percent
compensation of their medical expenses. Should they
receive compensation for their lust wages during the time
they"re disabled? I don"t think anyone 1in this room woulc
argue that they should get a dime lesS than all of that. *
And you can march on through the, call them the
entitlements and evaluate each one of them and say, Iis
this something they should be getting? And what you“"re
hearing are really arguments about noneconomic or
redundant compensations. You"re hearing abouc should the}
receive twice? Should they receive their medical expenses
from their medical 1insurance provider and then be

reimbursed again by society through the tort law systenm,
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and get a double recovery? Well, if you think they
should, fine.If you think they shouldn®"t, then we"re
going to have to modify the system. Do you think there
should be unlimited awards for the noneconomic loss? If
you think there should be some or all or none. You have
to make up your mind. It*s a public policy question. A.
the same with everyone of these. So it"s not a

negotiation between the victims and the insurance companv

BRANSON

Thank you Mr. Block. Thank you all. That was very

enlighting.
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What we know and don't
know about court-
administered arbitration

by Deborah R. Hensler

Judicature Volume 69, Number 5 February-March, 1986 1

ver the past decade, interest
in alternative dispute resolu-
tion has increased enormous-
ly. Initially, attention focused
on establishing alternative forums, such
as neighborhood justice centers, outside
the court system. Proponents of such
alternatives believed that they would
relieve pressureon thecriminal and civil
justice systems, while providing a qual-
itatively better form of dispute process-
ing—one that would be more reflective
of community norms and better tailored
to the needs of individual disputants.
Although many communities now have
community-based dispute resolution
programs, the available evidence sug-
gests that most disputants do not seek
out these programs on their own.1
In recent years, as the dispute resolu-
tion movement has acquired legitimacy,
attention seems to have shifted to the use
of alternative dispute resolution proce-
dures within the court system. Most of
these alternatives provide some sort of
arbitral or mcdiative process, diverting
particular classes of cases from the regu-
lar trial court calendar while retaining
administrative control over them. Some
legislatures view the establishment of
such alternatives primarily as a means of
reducing judicial workload, and hence,
reducing the demand for tew judge-
ships. Judge, i and court administrators
frequently view diem ascomponents ofa
differentiated strategy for caseload man-
agement, in which specific categories of
cases are assigned todifferent treatments.
Lawyers may view the alternatives as a
means of clearing die trial calendar for
"more important"” litigation. Publicand
private interest groups may regard alter-
native dispute resolution procedure asa
means of saving litigants’ time and
money, while perhaps providing a better
quality of justice. Just what is meant by
"better quality” is often unclear.
Despite the attention that the dispute
resolution movement has drawn, there
has been little systematic study of its out-
comes. It is difficult to determine how
much implementation there isto back up
the rhetoric, what types of procedures
have been established, and what has re-
sulted from different approaches. Thus,
it is difficult for policymakers to decide
whedier they should adopt any of the
available approaches and to determine
how to design a specific procedure to



maximize its potential for producing ben-
efits to the courts, lawyers and litigants.

Since 1979, the Institute for Civil Jus-
tice (ICJ) at the Rand Corporation has
been engagei in a program of research
on a particular alternative dispute reso-
lution procedure, court-administered ar-
bitration, that many court officials and
lawyers feel has particular promise for
civil lawsuits. In the course of this re-
search we have monitored the spread of
court-administered arbitration pro-
grams, evaluated the effects of imple-
menting programs, and studied the im-
plications of alternative program
designs. Our work has encompassed sys-
tematic surveys of court officials, case
studies of specific programs surveys of
lawyers' and litigants' attitudes toward
court arbitration, and technical assist-
ance to local court officials involved in
designing or modifyingcourt programs.
This article describes what we have
learned to date, and what questions
remain to be answered.

A profile

Court-administered arbitration pro-
grams may be established by statute, by
supreme court rule, or by local court
rule. However established, all programs
authorize trial courts to require arbitra-
tion of civil damage suits that fall within
a specified jurisdictional limit, asa pre-
condition for placing those suits on the
trial calendar. Arbitration results in a
verdict that has the force of a court
judgment, Ifany of the parties is dissatis-
fied with the verdict, however, he or she
may reject it and request that the case be
calendared for a trial de novo. In many
programs, appellants who request de
novo trials are required to reimburse the
court for the arbitrators' fees; in addi-
tion, in some programs, court costs and
attorney fees may be levied on unsuccess-
ful appellants. Such feesare intended to
discourage frivolous appeals.

This article is based in pare on a presentation deliv-
ered by the author to the First National Conference
on Court-Administered Arbitration, sponsored by
the National Institute for Dispute Resolution, May.
1985.

1. Merry and Silbey, 1T'hat Do Plainti/lt Want?
Reexamining the Concept oj Dispute, 9 Just. Sys.
J. 151 (138-1).

2. Adler, Hensier, and Nelson, Simple Justice:
How Litigants Fare in tiie Pittsburgh Court
Arburation Program (Santa Monica. CA: The
Rand Corporation, 1983).

3. Ebenerand Betancourt, Court-Annexed Ar-
bitration:T he NATioNALPicTUREfSanta Monica,
CA: The Rand Corporation, 1985).

Court-administered
arbitration is
neither voluntary
nor binding.

u- y-

In all court-administered arbitration
programs, cases assigned to arbitration
are heard by one or more private attor-
neys or retired judges who volunteer to
serve as arbitrators. Usually, attorneys'
time is provided, at least in part, pro
bono, since they typically receive only a
small honorarium for their participa-
tion. Arbitration hearings arc private,
informal, and usually quite brief, the
proceedings are generally not recorded,
and relaxed rules of evidence prevail. In
particular, in lieu of witnesses, medical
and other reports arc usually sufficient
as evidence. In some programs only
limited discovery is permitted prior to
the hearing. Before they begin the hear-
ing, some arbitrators may ask the parties
if they would like assistance in attempt-
ing to settle the case, but once a hearing
oegins, arbitration proceeds as an adju-
dicative process. The facts of the dispute
are heard, albeit in an abbreviated fash-
ion, and the litigan isare usually present
and may testify. The neutral third par-
ty(ies) deliberates and issues a verdict,
usually within a few days.

Although court-administered arbitra-
tion shares many features with other al-
ternative dispute resolution procedures,
it is distinguished from them in several
important ways Unlike private commer-
cial arbitration, court-administered arbi-
tration isneither voluntary nor binding.
Unlike a traditional mediator, the arbi-
trator isnot trying to help (he disputants
fashion a mutually agreeable compro-
mise. And unlike most judicial settle-
ment conferences, there is a true hearing
of the e 'e and an opportunity for lit-
igants to participate in that hearing.

The spread of arbitration

The first court-administered arbitration
program was established in 1952, in Phil-
adelphia, by amending an 18th century

statute that provided for the referral of
trial cases to arbitrators. By the 1960s,
similar arbitration programs had been
established in courts across Pennsylva-
nia, and word of their success in resolv-
ing small money damage suits had spread
outside the state's limits.2 In the early
1970s, as many trial courts were strug-
gling to find waysof dealing widi sharply
increasing civil caseloads, a number of
states adopted mandatory arbitration
programs patterned after Pennsylvania’s.

More recently, during the late 1970s
and early 1980s there was a third wave of
program adoption. By December 1984,
16 states had authorized mandatory
court-administered arbitration pro-
grams.5A national conference on court-
administered arbitration, sponsored by
the National Institute of Dispute Reso-
lution in May 1985 may have given
further impetus to this recent wave of
adoptions; by October 1985, two addi-
tional states had passed legislation au-
thorizing mandatory arbitration pro-
grams (lllinois and North Carolina).

Early interest in. court-administered
arbitration was confined to the state
court systems. But in 1978 the federal
courts decided toexperiment with man-
datory arbitration in three district courts.
Following the formal completion of the
experiment, one of the three courts dis-
carded its program while the remaining
two maintained theirs. In 1984, under
Public Law 98-411, Congress approp-
riated $500,000 of fiscal year 1985 funds
tosupport a new arbitration initiative in
the federal district court system. The
new funds are being used to mount
mandatory arbiuation "demonstrations”
in eight districts, bringing the total num-
ber of federal courts with authorized sys-
tems to ten. Table 1 lists the slates and
federal district courts that have autho-
rized mandatory court-administered arbi-
tration programs to date.

Once established, arbitration programs
have tended to spread within regions
from one state to another, and within
states from one jurisdiction to another.
Table lindicates what we learned about
the status of local arbitration programs
in the course of our last national survey.
Based on this information, we esiimate
that court-administered arbitration pro-
grams aow existin approximately 200 of
the country's trial courts.

Court-administered arbitration pro-



Tnbto 1 Mandatory court-annexed arbitration program*

Jurisdiction

Stato courts
Alaska

A*uon«

California

Connecticut

Oolawaro
lllinois
Michigan

Minnesota

Nevada

Now Hampshiro

Naw Jersey
Now Mexico
Now York

North Cirolma
Ohio

Oregon
Pennsylvania

Washington

Foderal district courts
California—Norlhoin DIM.
Florida—Middle D»st.
Michigan—Mfestern Dist.
Missouri—Wwtorn Dist
Now Jersey

Now York—Eastern Dist
Nonh Carolina—Middle Dist

Oklahoma—Wfestorn Dist.
Pennsylvania—Eastorn Djsl
Texas—Wsstorn Dist.

Program Idle

Arbitration of Small Claims
Arbitration of Claims

Judicial Arbitration
Fact Fmd*~ and Arbitration

Compulsory Protrim Arbitration
Mandatory Arbitration
Mediation

Judicial Arbitration

Motor Volucle Damage

Actions Arbitration

Compulsoiy Arbitration

Judicial Arbitration

Alternative Dispute Resolution by
Arbitration

Courl-ordorad Arbitration
Varies by county

Arbitration Program
Compulsory Arbitration

Mandatory Arbitration of Civil Actions

Court-annexed Arbitral,jn
Court*annuxud Arbitration
Court-annexed Arbitration
Court-annexed Arbitration
Court-annexed Arbitration
Court-annexed Arbitration
Courf-annoxod Arbitration

Ci T«*annoxed Arbitration
Court-jnnoxud Arbitration
Court-annoxod Arbitral.o"

Authorization

Sla.o Law—A S 09 43190
Slalelaw-ARS. 12-113

Slaio i** — C.C.P 1141 10-32

Slate Lew—Conn Statuloa 52-549N

Superior Court Rule 16(c)
SlaieLaw-CCP.Ch llOParllOA
Supreme Court Rule (except IMiyno
County Court) General Court Rula
316

state Law-Minn. Statute. 464 73

State law —N R S 38 215 245

Supreme Court Rule, Tomporory
Rules ol Compulsory Arbtlranon
State Law—Laws ol N J Ch 358
Supremo Court Rule

r.tnte Luw 22N YC. RR Part 28

State EnablmoAct

Local Judicial Rules—

Hamilton County Rule 24

Stark County Rule 16

Cjyuhoga County Rule 29

Slate Law—Ch. 670 Oregon Laws
Slate Law—Pa. Con. Slat

Ann. Title 42 7101

Stale law —R.C.W Ch 708

Local Rule -Rule SCO

Local Rule

Local Rule

Local Rule

Local Rulo

Local Rulo

Local Rule—Part VI Rulos ol Practice
and Piocodure

Local Rulo

Local Rulo—Clyll Procedure 8
Local Rule

Earliest
date .
authorized

Current scope

1972 Never implemented, jurisdictional limit
too low to make program useful

1974 Operational in at least 2 counties
including Phoenix and Tucson

1978 Operational m 15 counties with 10 or
r ure judges and slowly being adopted
in smaller courts

1983 Statewide implementation but far more
cases processed by fact-finding thnn by
arbitration

1984 Program began statewide in mld-1984

1985 Rulo drafting underway

1978 Operational in 20 of 55 circuit courts

1984 Experimental implementation in
Hennepin County (Minneapolis}

197! Vtary little application, but effort® are
underway to launch on expandod
voluntary arbitration program for *i|
civil damage coses

1970 2 counties (Mornmack, Rockingham)

1583 Statewide implementation

1984 Awaiting funding

1970 Operational in 31 counties, including
New York Cily

1985 Pilot program authorized In 3 districts

1970 Operational in approximately 15 counhos
including Cleveland and Cincinnati

1983 Operational in 9 counties

1952 Operational in 53 counties, including
Philadelphia and Pittsburgh

1979 Operational in at least 3 counties (King,
Pierce, Yakima)

1970 Ongoing program

1985 Operational

1985 Operational

1985 Operations’

1085 Operational

1985 Program to commonce by January 1966

1984 Operational

1985 Operational

1978 Ongoing program

1985 Operational

Sourco: Ebener, and Bolancourl. Court-Annaaad Arbltrallon: Th» N«lton»| Pldurn (Sa-'tii Monica. CA: The Hand Corpoialior., U.BS). opdaied lo j.ruary 1.1966

grams have also expanded by extending
their ease jurisdiction: typically, the first
arbitration program(s) within a state is
established with a monetary jurisdic-
tional limit in the neighborhood ol
J 15,000; over time (he limits are ii
cteascd to 525,000 or ruo.e. In recen'
years, the initial jurisdiction." 1limits of
programs have been set higher, espe-
cially in the federal district courts. Fig-
ure 1shows the change in monetaryjuris-
dictional limits across courts from 1079
to 1985.

Program objectives

Whatever their historical origins, most
court-administered arbitration programs
now share the following object
®Reduce congestion on th, qal
calendar by diverting and disy of

cases through arbitration,

* Reduce (or stabilize) court costs by
reducing judicial time spent on the civil
caseload;

* Reduce time to disposition by pro-
viding an expedited process for arbitra-
tion-eligible cases and by removing these
cases from the trial queue, thereby reduc-
ing time to trial for other cases;

o Redure litigation costs for parlies;

e Improve access to court for diverse
users by reducing the time and expense
required and by providing a simpler
and, perhaps, fairer form of dispute
resolution.

Supporters ofcourt-administered arbi-
tration programs do not generally ex-
pect to change case outcomes. Instead,
the distribution of outcomes prevailing
prior to establishing an arbitration pro-

gram is frequently viewed as the bench-
mark for assessing arbitration's effect on
equity, and a program is viewed as suc-
cessful if it does not perceptibly alter that
distribution to (he advantage or disad-
vantage of any of the major participants
in the svstem.

E\ uuating effectiveness

As in the case of other "court reforms”
there has been noco”™  hensive attempt
to evaluate court-administered arbitra-
tion programs' effectiveness in meeting
these objectives. During the past five
years, however, die ICJ has conducted
evaluations of arbitration programs in
California, Pittsburgh (Allegheny
County) and Bucks County, Pennsylva-
nia, and Burlington and Union Coun-
tiesin New Jersey that shed considerable
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light on the issue.1The empirical data
from these studies suggest that court-
dv'ministered arbitration can contribute
significantly to reducing court conges-
tion, costs and delay and to diminishing
the financial and emotional costs of lit-
igation for parties. But the data also
indicate that arbitration's ability to ful-
fill this potential is critically dependent
on program design and implementation
decisions, and on lawyers' responses to
arbitration, and that arbitration canno,,
by itself, be depended upon to’solve" all
of the problems that characterize con-
temporary civil litigation.

Reducing court congestion. Th both
California and Pittsburgh, about I>0per
cent of civil money suits (including per-
sonal injury, property damage and con-
tract disputes) are diverted to arbitra-
tion; in Bucks County the percentage is
close, to 90 per ecu. The percentage of
casesdivenea tryany particular program
isdependent on the program'seligibility
rules, the proportion of cases that are
eligible under those iules and the proce-
dures that are used for determining elig-
ibility. Some state program rules permit

® The California siudy, conductid during the
first year of program implementation, focused on
arbitration'spoten ial forcuttingcongestion,court
costs and elay (Hensler, Lipson, Rolph, Judicial
Arbitration in California:T he First Year (Sana
Monica, CA: The Rand Corporation, 1981)). 'l he
Pittsburgh study focused on the effects of arbitra-
tion on litigants (Adler et al,, supra n. 2). Bucks
County is one of three sites in an on-going 1CJ

study of litigants' perceptions of "procedural jus-

tice." Burlington and Union Counties were pilot
sites for the New Jersey arbitration program; the

15 000*

so few cases to be diveru to arbitration
that local jurisdictions have been reluc-
tant to invest resources in program im-
plementation. Some assignment proce-
dures provide ncen. ivesand opportuni-
ties for parlies and their lawyers to
bypassarbitration and obtain placement
on the trial calendar. And in every court
it is possible for arbitration cases to
appear on the court's trial calendar after
arbitration is completed, as a resuli of
the trial de novo process.

It is clear, however, that it is possible
forany court todevelop rules and proce-
dures that will resultin the diversion of i
substantial fraction of its civil money
suits and it is likely (as we shall see be-
low) that most of these cases can be per-
manently diverted. Policymakers should
note, though, that a cour.s total civil
damage caseload may only represent a
modest fraction of its overall caseload
which will generally includetnany crim-
inal cases, family law cases, equitable
disputes, and other matters. As long as
arbitration is considered appropriate
only for civil damage suits, and only for
the lower-value cases mong these,5 it

I1CJ collaborated with the Administrative Office of
the New Jersey Court in designing and analysing
surveys of lawyers and litigants (sec Hensler, Re-
forming the Civil -.itigation Process: How
Court Arbitration Mav Help (Santa Monica,
CA: The Rand Corporation, 198-1)).

b. Thisassumption is being challenged in some
locales which arc considering broader jurisdiction
for arbitration programs.

6. Judicial Council ol California, Annuar R

port. 198-1

may ease court congestion but cannot
eliminile it.

Reducing court costs. Cost savings
due to arbitration depend on three fac-
tors: how much the court would spend
on arbitration-eligible cases in the ab-
sence of an arbitration program, how
much it costs to administer the arbitra-
tion program itself, and how many cases
require court attention after arbitration.
Unfortunately, most courts cannot pro-
vide reliable data on all three factors,
making estimation of savings due to
arbitration extremely problematic.

The best data available relate to pro-
gram administration costs. These gen-
erally have two components: costs to
process cases (determining eligibility,
notifying parties of assignment to arbi-
tration, selecting arbitrators to hear spe-
cific cases, etc.) and fees to arbitrators.
How much it costs toadministeran arbi-
tration program depends critically on
ptogTam de gnand implementation de-
cisions. Ca lornia's statutory require-
ment that thecourt assess whether a case
is eligible for arbitration placed a new
burden on judges’ time. In addition, a
complex procedure that provides for the
parlies' air °ys to participate in arbi-
trator sclcvuon adds to the tasks that
must be carried out by the program's
administrative staff. An honorarium of
SI50 per day paid to the single arbitrator
who bears each case further drives up the
cost of the program. A recent Judicial
Council report estimated that the cost to
process a case through arbitration in
California in Fiscal Year 1982 was about
$123 for each case assigned to the pro-
gram, and about 5299 for each case actu-
ally heard by an arbitrator.6 These est;
mates do not include the cost of judge
time allocated to determining arbitra-
tion eligibility.

In Pittsburgh, when the plaintiff's at-
torney files a case, he or she is asked
whether it is eligible forarbitration. Ifitis
declared eligible, die court clerk auto-
matically assigns it to die program and
schedules a hearing date for it. Arbitrators
areassigned to hear caseson die day of the
hearing, using a pragmatic approach to
achieve a roughly random assignment.
Three-perin.  panels heat each case, but
in a single day they are likely to hear four
or five cases. Although each arbitrator is
Paid $100 per day, the average arbitrator
leeper case works outtoabout$65. When



fee reimbursements from appellants are
iaken into account, this amount is re-
duced even further. The average cost to
process a case diverted to arbitration in
Pittsburgh in 1982 was about J?6 foreach
case assigned to the program, and about
$175 for each case heard,7

Figure 2compares the costs of process-
ing arbitration cases to the costs of pro-
cessing non-arbitration cases that re-
main on the civil trial calendar. In the
uoper section of the figure, we see the
cost differential between the average per
case processing costs for California and
Pittsburgh. In the lower section, we have
broken out the costs of those cases "tried"
(either by arbitrators or jury). These
comparisons suggest that, overall, arbi-
tration offers a three- to five-fold savings
over traditional civil case processing.
The difference in the average cost to
"try" a case in arbitration and the aver-
age cost to try a case before ajury ismany
times gTeater.

The cost differentials shown in Figure
2 may be deceptive, however, ifa substan-
tial fraction of the arbitrated cases torn
up on the trial calendar thereafter, as a
result of de novo appeals. Itisreasonable
to assume that cost savings will be sub
stantial where appeal rates are low, and
smaller or non-existent where they are
high. (Indeed, one can imagine situa-
tions in which arbitration programs
would actually increase the net costs of
processing civil cases.)*

Across the cot nry, de novo appeal
rates vary substantially from program to
program. Sn California, the rate of ap-
peal ins been running in the neighbor-
hood of 50 per cent. In the older Pennsyl-
vania programs it ranges between 15 per
cent and 25 per cent of all cases heard,
and some courtadministrators elsewhere
report even lower appeal rates.3But the
majority of appealed ¢~ 'Sin all juris-
dictions settle without trial. In Califor-
nia, aJudicial Council docket study in a
sample of four Superior Courts found
that tire rate of uial after arbitration was
about seven percent.0In Pittsburgh, the
ICJ found that three-quarters of ai 1cases
that wereappealed settled without trial.11
It is an ojren question whether the costs
to courts of disposing of these de novo
appeals generally outweigh the savings
attributable to arbitration.

Expediting disposition. Success in ex-
pediting cases through arbitration de-
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pends on formal program rules and in-
formal implementation practices. When
courts want to use arbitratir to speed
case disposition, when they have the
resources available to process cases effi-
.u -ty are nor unduly con-
.J o0, stai™lory or other formal
limits on the speed of disposition, and
when attorneys cooperate in making the
program work, arbitration can result in
speedy case disposition.

In California, we found that arbitra-
tion's effectiveness in reducing time to
disposition was constrained by die avail-
ability of judge time to assess case value,
by statutory requirements that estab-
lished relatively lengthy time intervals
for different stages of the process, by the
practice of placing administrative con-
trol over the hearing process in the arbi-
trators' hands, and by the lack of court
resources to monitor the arbitrators' per-
formance in carrying out these responsi-
bilities. As a result of these factors, we
found that in some courts arbitration did
little to expedite case resolution, while
in others it increased time to disposition.
Time to disposition by arbitration var-
ied between nine months and more than
three years.

In Pittsburgh, on the other hand, the
practice of scheduling cases for arbitra-
tion at the lime of filing, a policy of
encouraging all active bar members,
regardless of type or length of expe-
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rience, to serve as arbitrators, and a cen-
tralized form of program administration
combine to expedite case processing.
The average time to reach arbitration
hearing in Pittsburgh is three months
from the filing date; awards are decided
immediately after the hearings and sent
to the parties at the close of business each
bearing day. Other Pennsylvania courts
have achieved similar results: in Phila-
delphia in recent years cases have reached
arbitration hearingswithin eight months
of filing. In Bucks County, cases are
heard within four inonthsof the filing of
a certificate of readiness.

Whether speeding cases through arbi-
tration actually reduces the time to dis-
position for cases on the regular trial
calendar is still an open question. The
factors that affect lime to disposition
general ly are socomplex and so difficult
to measure that there has yet to be an
empirical analysis of the connection
between expediting arbitration casesand
expediting regular jury trial cases.

Reducing costs to litigants. Some sup-
porters of court-administered arbitra-

7. Cost infoiroation tor 1982 provided to the

author by Mr. Charles Starred. Allegheny County
Court Aciministrator.

3. Hensler et al,, supra n. -1, at 62-67.

9. Sn most programs, 26 to 50 per cent of the
cases assigned to arbitration settle before the hear-
ing date. Thus, die percentofappeals as a fraction
of all cases assigned to the program may be as little
as 5to 10per cent.

10. Supra n. 6, at 9.

11. Supra n. 2, at-16.



tion assume that it will produce substan-
tial cost savings for litigants. Our re-
search suggests that such savings are
possible, but whether they are realized
depends on the behavior of lawyers in
response to arbitration.

Individual plaintiffs’ costs to litigate
generally have three components: the
value of their own time spent on the
process, lawyers' fees, and expert witness
and other direct expenses. In Pittsburgh
and New Jersey we found that litigants
on average spent 1to IKdays preparing
forand participating in arbitration hear-
ings. As might be expected given liberal
evidentiary requirements, they s|x?nt less
than 550 on expert witness feesand other
direct expenses.

Lawyers’ fees were by far the largest
component of litigants’expenses. Plain-
tiffs in Pittsburgh either had a tradi-
tional contingent fee arrangement with
their lawyer (typically paying one-third
the amount obtained in arbitration or
settlement) or paid a flat fee to the lawyer
(usually 5250) for preparing the case and
representing them at die hearing. Law-
yers offering flat fee arrangements to
clients usually conducted a high volume
arbitration practice, representing several
different clients at hearings in the course
of a single morning, This type of prac-
tice was made possible by the brief dura-
tion of the hearings (15 minutes on aver-
age) and tightly-administered hearing
schedule. Efficient use of attorney time
was also reflected in hourly rate defense
costs of approximately $-100 per arbi-
trated case.

In California and New Jersey, on the
other hand, most plaintiff and defense
lawyers have apparently not changed
their billing practices as a result of arbi-
tration.*Thus, any cost savings due to
the streamlined arbitration procedure
may be passed on todefenuants, who are
usually billed on 2.t hourly rale basis,
but not to plaintiffs who retain lawyers
on a contingent fee basis.’5

Even if fee arrangements are not sub-

12. It may I>ethat volume arbitration practices of
the sort we observed in Pittsburgh take many years
to develop.

13. Insurance company representatives frequently
assert that lengthy court calendars increase their
transaction coses (or small cases. Il arbitration
eeduces time to disposition for these cases, these
defendants may obtain additional cost savings as a
resjlt,

14. In many jurisdictions, plaintiff lawycrschatge
a somewhat lower contingent (ee (or settling a ease
rather than trying it. for example, 33 per cent com-

stamially revised litigants on both sides
should save when their cases are arbi-
trated rather than tried, because they will
generally spend lessof their own time in
arbitration than at trial, and they will
pay less in expert witness fees and other
direct expenses. In the absence of arbitra-
tion programs, however, most civil
money damag. suits are not tried, but
settled. The difference between litigants’
costs to arbitrate cases and their costs to
settle these cases is not yet known.'4Cur-
rent ICJ research comparing litigants'
outcomes when different modes of dis-
position are used may shed some light
on this question.

Access to justice

When considering the adoption of court-
annexed arbitration programs, some pol-
icymakers assume that litigants must
benefit from the provision of a rapid,
inexpensive form of dispute resolution.
Others, however, are concerned that arbi-
tration, with its abbreviated procedures
and rapidly decided outcomes, will pro-
vide "second-class" justice. Ourstudyof
court arbitration in Pittsburgh systemat-
ically examined what litigants obtain
from the program and how they feel
about it. We investigated the pattern of
program usage, the distribution of arbi-
tration awards, and the role of the ap-
peals process. We also measured litigants'
satisfaction with arbitration, and, in jrar-
licular, their views of the fairness of the
arbitration procedure. More recently, we
have been able to replicate some of these
analyses among New Jersey and Bucks
County litigants.

Based on the results of these analyses,
we have concluded that court-adminis-
tered arbitration delivers generally ac-
ceptable outcomes and is viewed by most
individual litigants as a fair way of
resolving civil disputes. Attorneys some-
timesdemur at cout tarbitration'sdepar-
ture from traditional trial norms, but
most view arbitration as an acceptable
procedure for resolving smaller civil

parcel to 40 per cent. In California and perhaps
elsewhere plaintill lawyers may treat the arbitra-
tion hearing as a trial, charging the same percen-
tage ol theamount won ifa case isarbitrated as they
would if it had been tried. Since many cases that
reach arbitration hearings lottr.jrly would have
been settled, plaintiffs could actually bo paying
increased fees widt the advent of arbitration. Of
course, if outcomes at atbitraiion ate significantly
better for plaintills then plaintiffs might neverthe-
less obtain a net benefit.

damage suits.

Program wusage. In Pittsburgh, we
found that the program was used by a
diverse set of litigants, with a aroad
range of disputes involving money. Arbi-
trated cases included consumer disputes
(sometimes brought by the consumer,
sometimes brought by a business person
seeking payment), contract disputes,
automobile and other property damage
cases, and personal injury cases. The
amount of money involved in these cases
was generally less than $5000. (At the
time of our study the jurisdictional limit
in Pittsburgh was $10,000.) The types of
disputants included private citizens,
small and large businesses, and public
agencies. Our Bucks County sample was
limited to personalinjury cases, although
the program handles all money damage
suits worth $20,000 or less. Preliminary
data analyses in Bucks indicate that aibi-
tration litigants arc a cross-section of
that county's population..

Case outcomes. Abou: 80 per cent of
the Pittsburgh plaintiffs whose cases we
sampled obtained some amount of com-
pensatioi. from the arbitrators. Burling-
ton County, New Jersey pilot program
data indicate a similarly high level of
plaintiff victories. Of course, in both
Pittsburgh and Burlington many plain-
tiffs obtained lower awards than the
amount they originally claimed. In Pitts-
burgh, there was some variation in the
relative success ol plaintiffs (i.e. award
amount compared to prayer) but wc
could find no evidence that any particu-
lar class of li‘igants or suits is disadvan-
taged by arbitration. The only exception
in this finding regards pro se litigants:
surprisingly numerous in Pittsburgh,
these litigants appeared to be systemati-
cally disadvantaged when they faced
represented opponents.

Outcomes of appeals. About 25 per
cent of the arbitrated cases in our Pitts-
burgh sample were appealed, but most
of the appealed cases were settled with-
out further court intervention. After ex-
amining the outcomes of settlement and
trial after appeal, we concluded that the
appeal mechanism serves its intended
purpose as a corrective device for indi-
vidual arbitration errors or misjudg-
ments, while preserving the pattern of
outcomes delivered by the arbitrators.
We also concluded that the costs of
appealing were rarely worth the mone-



Lary gain obtained post arbitration.

Litigants’ perceptions. We have now
measured litigant satisfaction with arbi-
tration programs iri four different juris-
dictions, with substantially different pro-
gram rules. In each jurisdiction, the
overwhelming majority of individual
litigants whom we surveyed were quite
satisfied with the program. Although
winners are general ly more satisfied tfian
losers, a majority of the latter are at least
somewhat satisfied with the program.
This high level of satisfaction isappar-
ently attributable to litigants' satisfac-
tion with the arbitration procedure it-
self. We have found that most individual
litigants have a simple definition of
what constitutes a fair dispute resolution
procedure: they want an opportunity to
have their cases heard and decided by an
impartial third party. In courts that offer
an arbitration alternative, unlike most
metropolitan courts in which an expen-
siveand time-consuming trial is the only
alternative to settlement, litigants with
small suits are accorded this opportun-
ity. Most find it a fair process.

Program design variations

As should be clear from the discussion
above, although all court-administered
arbitration programs share certain key
features, program design varies substan-
tially. Even within a state, where all pro-
grams are operating under the same
authorizing statute, there may be con-
siderable variation from jurisdiction to
jurisdir’lon. Typically, programs are de-
signed in part through legislative deci-
sionmakirgfwith inputs from state judi-
cial councils or court administrative
offices, from the bar, and from other lob-
bying organizations,'and in part through
the formal court rulemaking process.
Often special bench and bar committees
are established locally as veil to draft
rules of local program operation.
Historically, there was a tendency for
these groups to fashion new programs
after previously established programs in
neighb&Fng states and jurisdictions.
Now that information about program de-
sign ism- ire readily available, the process
of program design may be somewhat
more systematic. But ensuring that a
program is acceptable to key constituen-
cies—Ilawyers, insurance companies, pub-
licadvocates—is still a key component of
program design. Ourevaluation research

7

suggests that there are many ways of
designingcourt-administered arbitration
programs to meet their objectives.

ICJ researchers have identified a small
number of key decisions that must be
made in designing and implementing
court-administered arbitration programs.
We discuss the range of options open to
policymakersand administrators in mak-
ing these decisions, and their implica-
tions for program outcomes, in amanual
entitled Introducing Court Arbitration:
A Policymaker's Guide.li Below | briefly
summarize this material, highlighting
the most significant design features.

What cases should be eligible for the
program? Most programs are limited to
money darr ge suits that fall below a
specified dollar amount. The higher a
program?’ jurisdictional limit, the
greater the proportion of the caseload
that may be diverted from the trial calen-
dar, and the greater the potential for re-
ducing congestion on that calendar.

Who should determine eligibility? In
the normal court routine, the court does
not attempt todetermine the dollar value
of a suit, and. the plaintiff’s own assess-
ment has a strategic purpose, which
raises questions about its accuracy. If
court personnel assess case value, they
can he assured of diverting most eligible
cases to arbitration, but the time they
must take to do so increases court costs.
If li, igants (e.g., the plaintiffsattorney)
assess eligibility, a considerable number
of cases may evade the programand be
placed on the trial list, but thecourt will
be spared additional expense.

What qualifications should be re-
quired ofthose who volunteer to serve as
arbitrators? If arbitrators are required to
have extensive and/or specialized expe-
rience (e.g., at least five years of personal
injury trial experience), then they are
more likely to deliver awards that are
satisfactory to other practitioners. But
the candidate pool wi)' be limited, and
the supply of arbitral' >s mav therefore
be insufficient to hear cases in a timely
fashion. If qualifications are loose, the
supply will be greater but the decisions
may be less acceptable, leading to more
appeals for trial.

How many arbitrators should decide a
case? Ifonly one arbitratorisrequired to
hear each t rse, it will be easier toadmin-
ister the program and easier to meet the
demand for volunteer arbitrators. But

attorneys may be more inclined to ques-
tion the decision of a single arbitrator,
leading to a higher rate of appeal. If
three or five arbitrators are required, the
task of administering the program will
be greater, and the per case costs forarbi-
trator fees may be more, but practition-
ers may be more inclined to accept the
arbitration outcome. 7

Who should select the arbitrators to
hear each case? If the attorneys have
some say in the selection, they may be
more inclined to accept the award, but
providingforattorney participation may
requireacumbersome and time-consum-
ing process. If the court is in charge of
assigning the arbitrators, the process
may be expedited but litigant and attor-
ney satisfaction may decrease.

Where should the hearings be held? If
they are held outside the courthouse,
there is no need to set aside space for
them, and litigants will be spared the
possible emotionai strain of coming into
court. But it will be more difficult for the
court to monitor the scheduling of hear-
ings, and die arbitrators may grow lax in
adhering to the court’s guidelines for
timely disposition. If the hearings are
held in the courthouse, court personnel
can maintain control over the schedule
and the litigants may be more inclined to
feel they have had their "day in court.”
Rather than moving cases "out of the
courthouse,” however, the court will
simply have se' up another specialized
division to resolve cases

Should there be a financial disincen-
tive for appeal? If there is no disincen-
tive, the rateof appeals may be so high as
to wipe out any reductions in the size of
the trial Jist due to case diversion. If the
disincentive is too high, achieving polit-
ical acceptance of the program will be
difficult, and the disincentive itself may
ultimately be declared an unconstitu-
tional burden on the right to trial.

Who should fund the arbitration pro-
gram? li a legislature requires courts to
adopt the program, perhaps the state

15. RO'plI, Intro jucing Court Arbitration: A
Policymaker's Gi ide (Santa Monica, CA: The
Rand Corporation 1984).

16. Plaintiffs' attorneys may bypass arbitration
because they wish to delay setting a value on the
claim, because they want to send a signal ' the
defense regarding the strength of their position, or
because they object to the program per se.

17. Multiple-arbitrator panels arc often con-
strueicd to rcpresc.it plaintiff and defense perspec-
tives, which may lead to greater acceptance of their
decision.



should pay lor the additional adminis-
trative expenses. (Traditionally, most
trial court expenses are borne by county
governments.) But if the program effec-
tively reduces trial court workload, the
court should experience savings in the
trial division that it can divert to sup-
porting the arbitration program and it
may, over the long rut., actually expe-
rience a reduction in total court costs.
Alternatively, if arbitration provides lit-
igants widi a more expeditious and less
expensive means of resolving their dis-
putes, perhaps they should pay a special
arbitration fee to support the program.
If the court requires such a payment,
however, it is put in the perhaps ques-
tionable position of charging litigants
with small-value suitshigher feeto file
their cases than is charged for filing
higher-value, trial-bound cases.

Necessary information

With the multiplication of research
monographs and conferences on court-
administered arbitration, judicial poli-
cymakers may find themselves in the
position of having more assistance in
designing and implementing programs
than they can handle. But it is too early
to conclude that we understand the full
ramifications of instituting mandatory
arbitration requirements. As pressure
from legislatures and interest groups to
adopt and expand arbitration mounts, |
believe we need to give more attention to
answering the following questions.
What kinds of cases are not good candi-
dates for arbitration? Asjurisdictions be-
come comfortable wi’b arbitration, there
is often a move to Ca, and the jurisdic-
tional limits of a program, either by in-

18. Fdsiiner. Abel, and Sarai, The Emergence
and Transformation of Disputes: Naming, Blam-
ing, Claiming..., 15 Law tc Soc'v Rev. 631 (1980-
81).
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corporating new kinds of cases, or rais-
ing the monetary limits on money
damage suits, or both. Is it sensible to
subject all kinds of civil suits to manda-
tory court arbitration? In my conversa-
tions wi til ~urt officials and practition-
ers, | frequently ask: “What kinds of
cases do you think are inappropriate for
arbitration?” The usual reply is that
some cases are simply too complicated to
be amenable to a streamlined process:
they require extensive discovery, briefing
of the issues and the full panoply of a
court trial. Complicated cases, 1 am told,
occur with some frequency among
smaller value monetary claims and there
are simple cases in which largeamounts
of money are at stake. Should we relegate
all small cases to alternative dispute reso-
lution mechanisms, while preserving
more expensive traditional procedures
for big stakes cases whether or not they
"need" them? We need to do more hard
thinking, and perhaps some careful expe-
rimentation, regarding this question.
What factors affect decisions to appeal?
Most judicial jrolicymakcrs feel that some
financial disincentives are necessary to
discourage frivolous appeals from arbi-
tration but that it is improper (and
probably infeasible) to require that lit-
igants pay substantial amounts of money
as a precondition for appeal. We know
very little about how the average litigant
decides whether to appeal, or indeed
whether the lawyer or the litigant plays
the primary role. Where appeal rates
horn arbitration are low, we tend to
assume that most litigants find the arbi-
tration verdicts roughly acceptable: in-
stead, they may simply decide that they
have no other oplion but to "lump it."18
Institutional litigants presumably assess
the costs of appeal somewhat differently;
even if these costs outweigh the amount
at stake in the individual case, they may

take appeals as a matter of policv. in
order to "keep the system honest"—that
is, operating in a fashion that isaccepta-
ble to them. Understanding the role of
appeals in the arbitration litigation pro-
cess is important to understanding the
equity implications of instituting man-
datory arbitration programs.

How does arbitration affect settlement?
Much of the discussion and research
about arbitration focuses on differences
between arbitration and trial, but most
cases thatare currently arbitration-eligi-
ble have little or no likelihood of being
tried. The real significance of instituting
arbitration may lie in its effects on the
settlement process. How docs arbitra-
tion affect lawyers' and insurers' negoti-
ation strategies? How does it affect the
timing of settlements? Perhaps most
important, how does it affect settlement
outcomes? We need to focus more atten-
tion on these questions as well.

How does arbitration affect the prac-
tice of law? Finally, underlying all these
questions is perhaps the most important
of all, how does arbitration affect what
lawyers do? Lawyers in many jurisdic-
tions are understandably wary of arbitra-
tion programs. Some believe mandatory
arbitration represents a small but dan-
gerous step away from the right to jury
trial. Some see it as moving furtherin the
direction of production line litigation
that is ifk antithesis of the individually-
crafted form of lawyering that they
learned at school. Underlying many law-
yers' discomfort with arbitration is a
concern about its impact on their fees.
How lawyers modify their behavior in
the light of arbitration may ultimately
determine the future of this form of
alternative dispute resolution. O
DEBORAH HENSLER is a senior social sci-

entist at the Institute lor Civil Justice, the
Rand Corporation.
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PREFACE

This Note is a reprint of an article that appeared in Law & Policy,
Volume 7:4, 1985. Using insurance claims data, the authors analyze the
effectiveness of no-fault tort thresholds in limiting the number of auto-
mobile accident victims who seek compensation through the tort system.

The analysis contained in this Note is described in greater detail in
the first two volumes of a four-volume study on automobile accident
compensation, conducted by the authors for The Institute for Civil
Justice. These four reports are included in a listing of current ICJ
publications at the back of this Note and can be obtained from the
Institute.



Limiting Liability for Automobile Accidents:
Are No-Fault Tort Thresholds Effective?

JAMES K. HAMMITT and JOHN E. ROLPH*

"No-fault" automobile insurance plans are designed to supplant the tort system
by requiring motorists to purchase no-faull insurance and allowing victims to
file liability insurance claims and tort suits only if their injuries exceed a legis-
lated "tort threshold." While thresholds vary among stales, many are satisfied
if the victim incurs medical expenses as low as a few hundred dollars. Using
insurance claims data, wc estimate the effectiveness of several slates'
thresholds. We>find that tort thresholds are surprisingly effective: modest tort
thresholds reduce the number ofsuccessful tort claimants by half, and the stric-
test thresholds may exclude nine-tenths of potential claimants. Moreover, we
find little evidence of claimants “padding" their claims to exceed the dollar
thresholds.

No-fault compensation plans for automobile accident victims were devel-
oped to replace the traditional tort liability system. Early no-fault advo-
cates criticized the tort system under which the motorist who is legally at
fault or his liability insurance company compensates the accident victims as
providing “too little, too late, unfairly allocated, at wasteful cost, and
through means that promote dishonesty and disrespect for the law.” (Kee-
ton and O’Connell, 1965: 3). In contrast, no-fault plans establish manda-
tory “no-fault" insurance that reimburses the policyholder, his passengers,
and any pedestrians he may injure, without regard to who “caused" the
accident. No-fault insurance is intended to provide quicker and more cer-
tain compensation, at less cost, because there is no need to ascertain legal
responsibility for the accident.

No state has yet adopted a no-fault plan that totally replaces the tort sys-
tem. All no-fault states attempt to prevent certain automobile accident vic-
tims—those with less severe injuries—from using the tort law to obtain
compensation, but allow more seriously injured victims to pursue tort com-
pensation in addition to collecting no-fault insurance benefits. The two
classes of victims are defined by whether their injuries exceed a “tort
threshold,” which may be either a "dollar” or “verbal” threshold.1

Under a dollar tort threshold, accident victims are not entitled to tort
compensation unless their medical expenses exceed the threshold value.

* The Institute for Civil Justice. The Rand CorForation. We thank Joseph Ferreira. Robert
Houchcns. Sandra Polin, Timothy Quinn, Donald Segraves and three anonymous reviewers
for their contributions to this research.
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Thresholds range from $200 (net of hospital and diagnostic expenses) in
New Jersey to $4,000 in Minnesota. To breeon a verbal threshold, victims
must have suffered one of a specified set of injuries. Verbal thresholds are
typically quite stringent, requiring permanent and significant disfigure-
ment, disability, or death. In a few states, however, the verbal threshold is
satisfied by less serious injuries: a fracture (Massachusetts), or any injury
not ct Tned to soft tissue (New Jersey).2

All states with dollar thresholds also have verbal thresholds, but three
no-fault states (Florida, Michigan and New York) have only verbal
thresholds. In these states, regardless of medical expenses incurred, a vic-
tim is not entitled to tort compensation unless his injuries exceed the strin-
gent verbal threshold.

Whether an accident victim is entitled to tort compensation or must be
satisfied with no-fault insurance benefits can have a substantial effect on
the amount of compensation he or she receives. No-fault insurance pays
only for a victim's economic losses (called “special damages”), primarily
medical expenses and lost wages.3 In contrast, under tort law the victim
can potentially collect compensation hi “pain and suffering" and other
nonpecuniary losses (called “general damages”) as well as for special
damages. Although payments for general damages differ widely between
accident victims, they often exceed the victim's special damages. For auto-
mobile accident victims with $500 in medical expenses the median payment
for general damages in our data (described below) is about $1,000. For
those with $5,000 in medical expenses the median payment for general
damages is about $6,500. (Hammitt, 1985, see figure 1.) Thus the lure of
compensation for general damages pro,ides a substantial incentive for a
victim to seek tort compensation if another motorist is arguably liable for
his injuries.

Because payments for general damages can be so large relative to the
compensation a victim can obtain from no-fault insurance, one would
expect accident victims to file lawsuits or claims against another driver’s
liability insurance in all but minor cases. Indeed, one might expect, that
some victims would attempt to circumvent the tort threshold either by frau-
dulently claiming medical expenses in excess of the dollar threshold, or by
incurring additional, unnecessary, medical treatment in order to butmount
the threshold. In some cases accident victims do receive liability insurance
payments, including compensation for general damages, even though their
injuries may not hsve exceeded the tort threshold. These payments are
made because almost all automobile ‘iability claims are settled without
recourse to trial. In cases where it is not clear whether a claimant could
prove that his injuries exceed the tort threshold the liability insurer may
offer some payment to settle the claim and avoid further expense.

Because the possible gain in seeking compensation from a liability
insurer is so large, there is some debate about how effectively tort
thresholds, especially low-to-moderate dollar thresholds, reduce the
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number of victims who file liability claims.4 In this article we present an
analysis of insurance claims data designed to address this issue. In the
states studied, we find that even relatively weak thresholds appear to pre-
vent a large proportion of accident victims from obtaining tort compensa-
tion. For example, we estimate that the $500 tort threshold in
Massachusetts reduces the number of victims who are paid under automo-
bile liability insurance there by more than half. Stricter tort thresholds,
such as the verbal one in Michigan, appear to prevent about 90 percent of
auto accident victims from obtaining tort compensation. We surmise 'hat
the much smaller chance of recovering compensation if one’s injuries do
not exceed the tort threshold discourage large numbers of victims from fil-
ing liability claims and lawsuits. Interestingly, we find no evidence to sug-
gest that victims systematically exaggerate their expenses, or incur
additional medical expenses, to surmount dollar tort thresholds.

We turn now to describing the closed automobile insurance claims data
that we analyze. Wc 'hen describe our two methods for estimating the pro-
portion of automobile accident victims excluded from tort claims by the
tort threshold Finally we present our analysis of claims to determine
whether they have been padded or exaggerated in an effort to surmount
the tort threshold.

DATA

The data wc analyze consists of claims paid by automobile insurers under
the Bodily Injury (BI1) aod Personal Injury Protection (PIP) coverages. Bl
insurance is liability insui nee; it pays damages to a third party (the acci-
dent victim) for which the policyholder is liable. PIP insurance is no-fault
insurance; it pays benefits to the policyh Ider, his passengers, and pedes-
trians without regard to legal fault.

The data were collected by the All-Industry Research Advisory Council
(AIRAC), an insurance-industry association, and include all claims that
were closed with some payment to the claimant by the participating
insurers di ring a two-week period in autumn, 1977; claims that were
denied payment are not included. At the time of the survey, the » *'enty-
nine participating insurers had a 62 percent share of trie national market
for private passenger automobile insurance. For each closed claim, insur-
ance company claims adjusters and supervisors provided detailed infor-
mation on the claimant’s personal characteristics, medical and other
economic losses, type and severity of injury, and the payment made by the
insurer. The data are described more fully in AIRAC (1979).

As part of a study of compensation under tort and no-fault rules (Ham-
mitt. 1985; see also Rolph et al., 1985), we selected four no-fault states for
analysis—Massachusetts. New Jersey, Pennsylvania and Michigan. Gener-
alization of results from one state to another is always problematic; how-
ever, based on the frequency with which claimants retain attorneys and file
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Table 1, Cumulative Distribution of Total Payments

Pavmem Personal Injury Protection Bodily Injury
Less lhan Michigan Massachusetts* California Massachusetts
Percentage of Claimants Paid
S100 34 40 12 6
$300 59 6S 29 13
$500 69 Y 3 18
$1,000 80 82 bl 28
$5,000 9 100 89 74
$15,000 98 100 93
$50,000 100 1 00) 100 100
Percentage of Dollars Paid
$100 1 4 0 0
$300 5 12 - 1 0
$500 8 18 3 1
$1,000 15 32 7 2
$5,000 42 94 42 32
$15,000 64 100 10 64
$50,000 100 100 88 100

* PIP,?.oIicies in Massachusetts arc required to provide for medical benefits of at least $2,000;
additional coverage is available as an option.

lawsuits, these four states appear to be more litigious or claims-conscious
than most other states. Consequently the proportions of accident victims
that the thresholds prevent from recovering tort compensation in these
slates is likely to be smaller than the proportion that similar thresholds
would bar in other, less claims-conscious, states.5 There may be other
states however, that arc even more claims-conscious than the four we ana-
lyze. Ft r example, knowledgeable insurance industry followers assert that
the orig nal $1000 tort threshold in Florida had aimost no effect on the
number Bl claims paid there; it was not until Florida established an
entirely verbal threshold, and an anti-fraud bureau, that the number of vic-
tims receiving tort compensation declined (Personal communication; see
also O’Connell, 1977: 159-60, and U.S. Dept, of Transportation, 1977).
Thus there may be some states where our conclusions do not hold. How-
ever, we believe our analysis is based on assumptions that apply in all t ut
exceptional circumstances.

Table 1 presents an overview of claims payments under both PIP and Bl
insurance, for three representative states. The majority of claims are quite
modest; as shown in the first panel of the table, more than half the PIP
claimants are paid less than $300, while about four-fifths receive less than
$1,000. Bl payments are somewhat larger, because they usually include
payments for general damages in addition to economic loss. Even so, half
of the California Bl payments are less than $1,000. The Massachusetts BI
payments are much higher than the California payments, because the Mas-
sachusetts tort threshold excludes claimants with relatively mild injuries.
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As a result, only 28 percent of Massachusetts Bl payments are less than
$1,000.

The second panel of the table reveals that the distribution of dollars paid
by insurers is dominated by the larger claims. While most claims payments
are modest, these account for only a small share of total payments. As
shown in the second panel, both the two percent of Michigan PIP claimants
and of California Bl claimants who were paid more than $15,000 each
received about one-third of the total dollars paid.

METHODS

Our strategy for estimating the effect of tort thresholds in each of the four
states studied isto generate independent estimates for each state. When we
compare these states to states without tort thresholds using the “Bi-file

method" (dc 1below), we also generate independent estimates for
each comp; f states. This disaggregated estimation approach is
appropriate /ew of the diversity of the states we are comparing.
The alternu iltaneously estimating the effects of tort thresholds
for all states >..;i ‘tistica! model (like regression) that shares infor-

mation about relationsaips across states is not feasible without comprehen-
sive and comparable data for litigation affecting factors in each state. Such
data are needed to statistically adjust for difference between states that
might affect how tort thresholds operate. We have r i been able to locate
such sufficiently comprehensive data.

We estimate the fraction of accident victims who are denied tort com-
pensation because of tort thresholds using two different methods and com-
pare the results. First, we use the “PIP-file method” to compare the
number of PIP claimants who are eligib'e to obtain Bl compensation (as
reported by the survey respondents) to the number who would have been
eligible prior to the adoption of the tort threshold in their state. Since PIP
pays all victims without regard to fault or injury severity the PIP claims file
includes most types of accident victims (the main exception is uninsured
motorists and their passengers). The fraction of PIP claimants who would
have been eligible for Bl payments prior to the threshold, but who are no
longer eligible, is our PIP-file method estimate of the effect of the tort
threshold in reducing the number of successful Bl claimants in that state.
Note that this method estimates only the number of potential claimants
that are no longer entitled to tort compensation, but does not account for
their likelihood of actually filing Bl claims.

Our second method, the "Bl-file estimate.” is based on a comparison of
the populations of claimants who are paid by BI insurance in the no-fault
state and in a reference state that has no tort threshold. The validity of this
estimate depends on the extent to which the distributions of accident vic-
tims in the no-fault and the reference state are similar, with respect to
economic loss, type of injury, legal fault, propensity to file insurance claims
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and to retain an attorney, and other factors that might affect the number of
successful Bl claimants. We attribute the difference between the numbers
of successful Bl claimants to the tort threshold. Unlike the PIP-file
method, the Bi-file method does account for victims’ likelihood of filing Li
claims. However, it does not allow for the estimation of any separate effect
(in addition to the tort threshold) that the existence of no-fault insurance
has on the number of liability insurance claims filed. (Since victims can
almost always collect under PIP. they may be less likely to also file a Bl
claim.) However, since the results of both of our estimation methods are in
general agreement, we conclude that tort thresholds are the primary cause
of fewer liability insurance claims in no-fault states.6

To determine the accuracy of the Bi-file method we genei indepen-
dent estimates of the tort-threshold effect using several different reference
states. If the potential-claimant populations are distributed identically in
ail states, the estimates would be the same for all reference states up to sta-
tistical fluctuations. The extent to which the choice of reference state
affects the estimate is an indication of the degree to whict the populations
differ, and thus is a measure of the precision of the method.7

Some commentators have suggested that the adoption of a no-fault sys-
tem will increase the number of automobile accidents, since drivers may be
less careful when the deterrent of tort liability is removed.6 Others doubt
such ur adoption will have a significant effect, since the tort deterrent is
large./ diluted by liability insurance, and other factors are probably more
important influences on driving behavior. Our estimates do npt take
account of this effect, should it exist. We estimate the change in the pro-
portion of accident victims who are paid by Bl insurance; if the adoption of
a no-fault plan increases the number of accident victims our estimates will
overstate the reduction in Bl claims paid. We describe both our methods
and results in more detail below.

ANALYSIS AND RESULTS

A large proportion of accident victims in the four no-fault states we studied
did not seek or were denied payment under Bl insurance because of a tort
threshold. Our estimates of the fraction affected by the threshold vary,
depending on the method used and the reference state chosen. But, as
shown below, the order of the estimates is consistent with the order
defined by the apparent stringency of the thresholds.

Table 2 gives our estimates of the proportion of Bl claimants excluded
by the thresholds using both the PIP-file method and the Bi-file method
with our four reference states. The New Jersey threshold ($200 medical
loss, net of hospital and diagnostic expenses) was the weakest of the four.9
We estimate that roughly half of the potential claimants were excluded by
this threshold. Stated another way, the number of accident victims obtain-
ing compensation from another motorist’s liability insurance company
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Table 2. Estimated Percentage of Potential Bl Claimants Excluded by Tort
Thresholds

PIP-file Bl-file Method
Method  Reference State

California  Washington ~ North Carolina ~ Maryland

No-fault

State (threshold)

New Jersey ($2001 48% 39% 51% 66% 41%
Massachusetts §$5 X1 60% 50% 64% *6% 69%
Pennsylvania L?SO) 72% — - - -
Michigan (verbal) 80% -

Note: Wc did not calculate Bl-file estimates for Pennsylvania and Michigan because loo lew
BI claimants were paid in those states to generate reliable estimates.

would have been about twice as large if there were no threshold. We esti-
mate that Massachusetts’ $500 threshold excluded roughly 60 percent of
potential claimants, Pennsylvania’s $750 threshold excluded about 70 per-
cent, and Michigan’s verbal threshold excluded almost 90 percent of all vic-
tims who would otherwise have been paid under BI.I' (We did not
calculate Bl-file method estimates for Michigan and Pennsylvania because
the number of Bl claimants in our sample is too small to give reliable esti-
mates.)"

While there is substantial variability among the estimates for each state,
the relative ordering of the no-fault states is the same for each set of esti-
mates The exact percentages differ with the method, but all of our esti-
mates suggest that even modest tort thresholds have a large (if not
precisely known) effect on the number of Bl claims paid.

Large decreases in the number of Bl claims paid do not, however, trans-
late to equally large effects on total Bl payments. Because the claimants
who are prevented from making claims are those with the smallest econ-
omic losses and least serious injuries, they account for a relatively small
share of all Bl payments. By comparing the total Bl payments to reference-
state claimants, classified by whether or not they exceeded the no-fault
states' thresholds, we estimate that total Bl payments are about 7 to 16 per-
cent lower in New Jersey (compared to 39 to 66 percent of claimants
excluded) and 15 to 31 percent lower in Massachusetts (compared to 50 to
76 percent of claimants excluded), than they would be in the absence of a
threshold.12 Moreover, because of inflation in the costs of medical care,
the fixed-dollar thresholds in New Jersey, Massachusetts and Pennsylvania
are undoubtedly less effective in reducing both the number of BI claims
and claims costs today than they were in 1977, the year to which our
estimates apply. We turn now to a discussion of the details of each of the
analyses.
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PIP-FILE ESTIMATES

The PIP-file method for estimating the number of potential claimants who
were denied Bl compensation because of a state's tort threshold is based
on data for victims who filed claims under a no-fault (PIP) policy. For each
PIP claimant, claims adjusters reported 1) whether the claimant qualifies
for a Bl or tort payment under his state's current no-fault law. and 2)
whether the claimant would have qualified prior to the imposition of the
law. Although the instructions that accompanied the survey forms do not
define "qualification,” respondents seem to have interpreted the question
as asking whether the claimant would be likely to obtain some payment if
he filed a Bl claim.1l

The PIP-file estimate of the proportion of potential Bl claims that were
either denied or not filed because of the tort threshold is the number of PIP
claimants no longer qualifying for Bl recovery divided by the number who
would have qualified before the threshold was imposed. That is:

PIP File Number of PIP claimants Number of PIP claimants
estimate of = |- eligible for Bl with +- eligible for Bl without
fraction denied threshold threshold

Although a claimant who qualified for Bl recovery would not necessarily
have filed a BI claim, the direction in which this factor would bias our esti-
mate is unclear. Our PIP-file estimate is based only on victims who filed
PIP claims. The incentives to file Bl claims are in some respects stronger
than the incentives to file PIP claims, and in other respects weaker.14 On
balance, we believe that ihe PIP-file estimates arc more reliable than the
Bl-file estimates since they rely solely on data for the particular no-fault
stale in question. As a comparison of the two sets of estimates shows, how-
ever, the two methods produce roughly < .nsistent results.

BI-FILE ESTIMATES

To estimate the proportion of potential claimants denied payment because
of a tort threshold using the BI-file method we categorize potential Bl
claimants in no-fault states into three groups, as illustrated in Figure 1
Claimants in Group 1have injuries greater than the tort threshold and are
paid by BI insurance. Claimants in Group 2 have injuries that are not
serious enough to breach the threshold, but nevertheless these claimants
also obtain Bl payments, presumably because the Bl insurer would rather
make some payment to settle the claim than continue to defend it. Claim-
ants in Group 3 have injuries that do not exceed the threshold and are
unable to obtain Bl payments. As a result. Group 3 claimants are not
included in our sample; if is their number that we estimate.15

The successful Bl claimants in a reference (tort or add-on) state include
all thiee groups, though we cannot, of course, distinguish between Group 2
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legitimate claims

Tort Injury
threshold severity

Figure 1. Bl Claims Excluded by the Tort Thresholds

and 3 claimants in these states. If the populations of potential claimants are
distributed similarly in the no-fault and reference states, the ratio of the
number of successful no-fault-statc claimants whose injuries exceed the
threshold (Group 1) to the totai number of potential no-fault-state claim-
ants (all three groups; is equal to the corresponding ratio in the reference
state. We use this relationship to derive our estimate of the size of Group
3, the claimants excluded by the threshold.

Table 2 above presents our estimates of the proportion of all potential
no-fault state claimants (Groups 1, 2 and 3) that are excluded by the tort
threshold (Group 3). We calcuh 'e these estimates as follows. Let r be the
proportion of paid reference-stat e claimants whose injuries exceed the no-
fault state's tort threshold r is equal to the ratio of the number of Group 1
claimants to the total number in Groups 1, 2 and 3 in the reference state).
Similarly, let p be the proportion of no-fault-state claimants in our data
whose injuries exceed the tort threshold p is equal to the number of Group
1claimants divided by the number of Group land Group 2 claimants in the
no-fault state). Let x be the unknown ratio of the number of Group 3
claimants to the number of paid (Groups 1and 2) no-fault state claimants.
We wish to estimate B, the proportion of all potential claimants excluded
by the threshold (the ratio of the number of Group 3 claimants to the total
number in all three groups), where

(1)
We assume that the distribution of injuries in the no-fauu and reference
states is the same, or, more specifically, that the proportion of potential
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claimants in each state whose injuries exceed the no-fault state’s threshold
is the same,

r=rh-
Combining equations (i) and (2), we obtain our estimate
P=1+x=1"1}

As shown in Table 2, the estimates using different reference states differ
by as much as 27 percent, reflecting differences between the potential-
claimant -'opulations in the different states. These differences arise for
various re? .cns, including differences between states in the mix of accident
types, victim characteristics, and the cost of medical care. In addition,
potential Bl claimants may be less likely to file Bl claims in a state such is
Maryland where PIP insurance is required if they can more easily obtain
compensation from their PIP coverage. If this effect were large, it could
affect the estimates of tort-threshold effects that use Maryland as the refer-
ence state. As Hammitt (1985) reports, however, comparisons between BI-
claimant populations do not provide any evidence that the availability of
PIP benefits in Maryland reduces the number of Bl claimants in that state,
and the tort-threshold estimates that use Maryland as the reference state
are comparable to those derived using other reference states.

In addition to differences between accident-victim populations in differ-
ent states, our Bl-file estimates are affected by the difficulty of determining
which reference-state claimants would have satisfied a particular tort
threshold, that is, distinguishing Group 1 claimants from the others. For
the no-fault-state claimants, the survey forms record whether the tort
threshold was exceeded, allowing us to distinguish between Group 1and
Group 2 claimants. But for the to'*“state claimants we had to estimaU
using reported medical expenses and injury severity, whether the claim-
ant’s injuries would have exceeded the no-fault state's tort threshold. In
order to make the comparison between tort and no-fault states consistent,
we considered claimants in both slates to have exceeded the threshold
(Group 1) only iftheir recorded injuries ( xceeded the threshold.

We could not determine unambiguously whether a claimant exceeded
the tort threshold from the recorded injury descriptions. For example, the
Massachusetts threshold is exceeded if the claimant suffers permanent and
serious disfigurement, but the questionnaire we used does not ask about
the severity of a permanent disfiguiement. Somewhat arbitrarily, we define
all claimants with permanent disfigurement to have exceeded the
threshold.16

We check the accuracy of this classification procedure by comparing the
proportions of no-fault-state claimants recorded as having exceeded the
threshold to the proportions estimated by our method of classifying claim-
ants using their reported injuries; this is presented in Table 3. Our classifi-
cation procedure labels more claimants as being over the threshold in both
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Tabic 3. Percentage of All Paid Bl Claims that Exceed the Tort Threshold

NJ MA

Recorded over threshold HH%  76%

Classified over threshold . 89%  80%
Either recorded or classified

over threshold 97%  88%

New Jersey and Massachusetts. However, the differences between propor-
tions are small—at most 4 percent. The discrepancies probably result from
two factors. First, our classification procedure counts too many claimants
over the threshold because of the ambiguity in the injury descriptions (some
of the permanently disfigured claimants were not sufficiently disfigured to
exceed the threshold). Second, the proportion recorded in the questionnaire
as having exceeded the threshold is probably too small. The multiple-choice
question from which this proportion is derived asks how the claimant
exceeded the threshold but does not ask whether he did so. We assume that
all claimants for whom no answer was given (and whose medical expenses
did not exceed the dollar threshold) did not exceed the tort threshold, but
there arc surely some claimants who exceeded the threshold but for whom,
for whatever reason, the question was not answered.

Although our classification procedure is not perfect, the effect of the
imperfections on our estimate of the proportion of claimants excluded by
the tort thresholds is unclear. Since we use the same classification method
for both no-fault and reference states the errors should be offsetting. The
similarity of the BIl-file and PIP-file estimates suggests that the effect of
the classification errors is not large, relative to the other inaccuracies of the
procedure.

CIRCUMVENTING THE TOUT THRESHOLD

Do claimants in some no-fault states inflate their medical exoenses, either
by incurring needless treatment or by claiming (perhaps with the assistance
of an unscrupulous doctor) to have incurred such treatment? Wc find no
evidence of such padding in our data.

Claimants face a strong incentive to breach the threshold because doing
so enhances the possibility of their receiving payments for general
damages, which are not covered by PIP insurance. Moreover, by breaching
the threshold, claimants may be able to recover for their economic losses
twice: once from their PIP insurers, and once under their Bl claims. This
double recovery ay be possible if the PIP insurer does not require reim-
bursement from tl, Bl payment, or if the insurer fails to enforce the
reimbursement prov ;ion.

If a significant number of claimants whose injuries do not exceed the
thresi/ild manage to obtain Bl payment by “padding” their claims, we
would expect to find a “hump” in the distribution of medical losses—a dis-
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proportionately large number of claimants whose reported medical
expenses exceed the tort threshold by only a little. To assess how many
Massachusetts and New Jersey claimants overcome the tort thresholds by
padding their medical expenses, we compare the proportion of claimants
whose injuries exceed the dollar threshold by no more than $100 and $500
to the proportion predicted in each of the four states without thresholds. In
total, we make sixteen comparisons (two no-fault states times two medical
expense intervals times four reference states). In twelve of the sixteen
cases, fewer claimants have recorded medical expenses in the interval just
above the threshold than predicted. In the other four cases, using the
above method, the estimate of the number of paid claimants who exagger-
ate their injuries in order to breach the threshold is between 2 and 16 per-
cent of all claimants who appear to exceed the threshold.17

Because twelve of our sixteen comparisons provide no evidence of pad-
ding, we conclude that the data give little support to the notion that claims
are systematically padded to circumvent tort thresholds. Further, since
these states are more litigious than most, as discussed above, we would
expect to find more evidence of padding claims here than in most other no-
lault states. Alternatively, the effect of any padding that does occur may be
offset by other factors such as other claimants’ reluctance to file Bl claims
when they have already been compensated under PIP, or their uncertainty
about the definition of the tort threshold and whether they are eligible to
make BI claims.

SUMMARY

Contrary to what one might expect, modest tort thresholds appear to have
a substantial effect on the number of accident victims who obtain compen-
sation from liability insurance, at least in the states we studied. The avail-
ability of first-party insurance benefits probably contributes to this
reduction, but our data do not allow us to estimate this effect separately in
the four no-fault states.18 Stringent tort thresholds, like the Michigan ver-
bal threshold, deny tort compensation and, with it, compensation for pain
and suffering to nine out of ten automobile accident victims. Also, contrary
to some reports, we find little evidence in the states studied to support the
view that many accident victims incur unnecessary medical treatment as a
means of circumventing the tort threshold. The thresholds appear to serve
their purpose of acting as gates to limit the number of automobile accident
victims who enter the tort system and they thereby defeat the no-fault
reforms.

james HAMMirr, educated at Harvard College and the Kennedy School of Govern-
ment, is an associate mathematician with The Rand Corporation.

John E rotph holds a Ph.D. in statisticsfrom the University of California, Berkeley.
He is a senior statistician at The Rand Corporation and leads their Statistical
Research and Consulting Group.
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NOTES

1. States are classified as tort, add-on, and no-fault, No-fault insurance is not sold
in tort states. In add-on states, insurers are required to offer and motorists may
be required to buy no-fault coverage. In no-fault states, motorists arc required
to buy no-fault insurance and accident victims arc not entitled to tort compen-
sation unless their injuries exceed the tort threshold.

2. In 1983 New Jersey adopted a law allowing automobile insurance buyers to
choose the threshold to which they will be subject if injured. Buyers can elect
either the $200 threshold which applied to all motorists from 1973 to 1983, or a
new, higher threshold of $1500 in medical expenses, net of hospital, x-ray and
other diagnostic expenses, to be adjusted annually in accordance with the Con-
sumer Price Index. The verbal portion of the new threshold is also stricter than
the old. Under the old threshold, a victim could sue for tort compensation if his
injuries were not confined to “soft tissue," but this language has been omitted
from the new threshold.

3. Most no-fault plans further limit compensation for each type of loss. Maximum
policy limits on medical benefits range from $2,000 to unlimited, while wage-
loss policy limits on benefits are often 75 or 85 percent of lost wages, up to only
$100 or $200 per week.

4. An accident victim may file a claim directly with another party’ liability
insurer, may file a lawsuit against the other party and/or his insurer, or do both.
Because of filing fees and other costs, only about one-fifth of those who file
liability claims (primarily those with larger claims) also file suit (see Hammitt,
1985).

5. The proportion of claimants denied Bl compensation in a claims-conscious
state will be a lower bound for the proportion that would be denied in a less
claims-conscious state if claims-consciousness disproportionately increases the
number of claims filed by victims with relatively mild injuries, that is, if
severely injured victims in the less litigious state are as likely to file claims as
those in the more litigious state,

6. Using a similar method, we estimate that the availability of no-fault insurance
alone has little effect on the number of liability claims filed in Maryland, an
add-on state that requires motorists to carry no-fault insurance (see Hammitt,
1985).

7. As reference states, we used the four other states—California, Washington,
North Carolina, and Maryland—that we had selected for our larger study
(Hammitt, 1985). The first three are tort states, while Maryland is a mandatory
add-on state, meaning that motorists are required to carry PIP insurance.

8. Landes (1982) analyzed fatal accident rates across states and years. She asserts
that, after controlling for other factors, fatalities are more numerous in states
with higher thresholds, and that comparatively strict thresholds may increase
the fatal-accident rate by 11)to 15 percent.

9. The New Jersey tort threshold was $200 at the lime the claims data were col-
lected, but was changed in 1983. See note 2supra.

10. The tort thresholds are defined as follows:

New Jersey; (1) $200 medical expenses net of hospital and diagnostic expenses,
(2) death, (3) permanent disability. (4) permanent significant disfigurement, (5)
partial or total loss of body member, (6) any injuries not confined to soft tissue.
Massachusetts: (1) $500 medical expense, (2) death, (3) loss of body member, (4)
permanent serious disfigurement, (5) loss of sight or hearing, (6) any fracture.

Pennsylvania: (i) $750 medical expense net of diagnostic x-ray and rehabili-
tation costs in excess of $100, (2) death, (3) serious permanent injury, (4)
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11.

13.

14.

15.
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permanent, irreparable, severe cosmetic disfigurement, (5) total disability
exceeding 60 days.

Michigan: (1) death. (2) serious impairment of bodily function. (3) permanent,
serious disfigurement.

Our estimates arc consistent with those available from other sources. Accord-
ing to a study by Thomas Jones, then Michigan Insurance Commissioner. Bl
claims in that state declined 87 percent <ftcr no-fault insurance was adopted. It
is not clear whether this figure refers to claims tiled or paid (see Widiss et al..
1977: 383). The U.S. Department of Transportation published ratios of paid Bl
claims to insured cars for fourteen no-fault states covering the years 1969 to
1975. These data were obtained from the State Farm Insurance Companies,
which had a 14 percent national market share at the time. By comparing the
average paid claim frequencies for all reported years before and after no-fault
was adopted, we calculate that Bl claims declined 62 percent in New Jersey. 82
percent in Pennsylvania, and 88 percent in Michigan (see U.S Department of
Transportation. 1977: 26-28).

The share of total Bl payments made to claimants whose injuries do not exceed
the New Jersey tort threshold is 7 percent in California. 8 percent in Maryland,
9 percent in Washington, and 16 percent in North Carolina The share of pay-
ments to claimants whose injuries do not exceed the Massachusetts threshold is
15 percent in California, 18 percent in Washington, 25 percent in North Carol-
ina. and 31 percent in Maryland. These estimates assume that none of the
claimants whose injuries do not exceed the threshold would be paid, and that
they consequently overstate the reduction in claims payments. In contrast, our
procedure for estimating the number of claimants that arc excluded Dec ruse of
the threshold accounts for the fact that some are paid, even though their injur-
ies do not exceed the threshold (sec the “Bl-File Estimates" subsection). As
shown by Table 3infra, as many as one-quarter of paid claimants in the no-fault
states may have injuries that do not exceed the threshold.

See AIRAC (1979) for the actual questionnaire Although all claimants would
“qualify" before the threshold was established, in the sense that they were not
barred from filing a claim because of a tort threshold, only those to whom
another motorist was likely to be liable were descrihed as qualifying for recov-
ery. Thus drivers in single-car accidents were not included in this definition.
Because PIP compensation is available to nearly all accident victims the pro-
portion of PIP claimants who would have qualified for Bl compensation prior
to the imposition of the tort threshold is an estimate of the proportion of acci-
dent victims who are injured in circumstances that allow compensation under
tort liability. The proportion is close to two-thirds in each of our four no-fault
states: Michigan—b56 percent, Pennsylvania—64 percent, Massachusetts—65
percent. New Jersey—=69 percent.

Filing a BI claim will not affect one’s own insurance rates, as filing a PIP claim
might, and the victim may file a Bl claim as retribution. On the other hand, a
victim may feel that he must retain an attorney to handle a Bl claim, he may
find it more unpleasant to negotiate with an adversary insurance firm, or he
may pity the at-fault driver.

There is also a fourth group—accident victims whose injuries exceed the
threshold but who do not file B! claims, or whose claims aie denied for other
reasons. Because we are interested in the number of potential claimants
excluded by the threshold, this group does not concern us. We assume that the
number of eligible claimants who do not file claims, or whose claims are incor-
rectly denied, is the same fraction of claims that are properly paid in each state.
That is, we assume that no claims are incorrectly denied for not exceeding the
threshold when the claimant’s injuries do exceed the threshold.
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16. The lort thresholds are reported at note 10 supra We assume that the claimant
exceeded the Massachusetts threshold if his medical expenses exceeded $500,
lie died, or he suffered permanent disability or a fracture. The New Jersey
threshold is deemed to be satisfied if medical expenses net of hospital and x-ray
expenses exceeded S2IK), the claimant suffered permanent disability or a frac-
ture, or he died.

17. More precisely these are estimates of the percentages of "excess" claimants—
the data do not indicate the reasons. In Massachusetts, the estimates of the per-
centage of "excess" claimants between the dollar threshold ($500) and $100
higher ($600) is 13, 2 and 2 percent using California, Washington and Maryland
respectively as reference states. In New Jersey the corresponding percentage is
16 percent using a $<X) range and California as the reference state.

18. As described at note 6 supra, using our Bl-file method we found little evidence
that the availability of PIP benefits alone significantly reduces the number of Bl
claims in Maryland.
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