


P A U L  H .  G R A N T  A  f t

ATTORNEY AT L A W

April 15, 1986

Representative D o n  Clocksin 

Alaska Hon.a of Representatives 

Pouch V

June ui, Alaska 9 9 8 11

Re: H O  532

Dear Representative Clocksin:

During m y  testimony on behalf of the A C L U ,  you raised a question concerning the 

allocation of the costs of arbitration under A S  9.43. I was concerned lest m y  

testimony on that point mislead the committee, and so 1 looked into the matter 

further after I got back to the office.

You are correct that A S  9.43.100 provides that the arbitrator’s costs and fees shall 

be allocated as provided in the award. Nonthclcss, the arbitrator’s power to 

allocate costs and fees docs not change the conclusion that the arbitration 

requirement hampers the access of economically disadvantaged persons to dispute 

resolution mechanisms. Every litigant will still have to consider the potential for 

such an a w a r d  in deciding whether to pursue litigablc rights, and the deterrent 
effect of such a potential aw a r d  will be greater for the economically 

disadvantaged than it will for the prosperous.

It is also safe to predict that as a practical matter most awards will allocate costs 

and fees evenly between the parties. This is standard practice, and nothing in the 

slntutc gives the arbitrator any impetus to do otherwise.

Pkasc pass these thoughts on to the other committee members, with m y  apologies 
for any confusion m y  testimony m a y  have caused.

U

For the L it ig a t io n  Com m ittee

2 1 7  S E C O N D  S T ..  S U IT E  2 0 4  
J U N E A U .  A L A S K A  9 9 8 0 1  
[9 0 7 ]  5 8 6 -2 7 0 1



J i L U I h H
TEI.I.I’HONE 

(00") '<(»>• 1125 K)r> MUNICIPAL WAY, SUITE 301 
IUNEAU, ALASKA 90801

To: R e p r e s e n t a t i v e  M i k e  M i l l e r ,  C h a i r m a n  

M e m b e r s  o f  the H o u s e  J u d i c i a r y  Commi*-*-^

From: S c o t t  A. Burgess, E x e c u t i v e  Di r e c t o i ^

Date: M a r c h  26, 1986

Subject: C SH B  532 - T or t  Re f o r m

O n  b e h a l f  of the A l a s k a  M u n i c i p a l  L e a gue , thank y o u  a nd  all the m e m b e r s  of 

the 14th L e g i s l a t u r e  for r e c o g n i z i n g  th a t  an in s u r a n c e  cr is is  exists, and 

for taking on, w h a t  has  a l r e a d y  p r o v e n  i t s e l f  to be, a d i f f i c u l t  issue. 

T he  League, on b e h a l f  of  the 116 m u n i c i p a l i t i e s  it r e p r e s ent s,  directly, 

and all local g o v e r n m e n t s  in Alaska, off er s its a s s i s t a n c e  in finding 

s h o r t - t e r m  an d l o n g -t er m solutions.

A t t a c h e d  is a c o p y  of an A M L  r e s o l u t i o n  on the i ns u r a n c e  a n d  tort r e f o r m  

issue f r o m  t he  1986 P o l i c y  S t a t e m e n t  w h i c h  w a s  sen t to y o u  at the 

b e g i n n i n g  of t he  year. Also, the f o l l o w i n g  p o l i c y  a p p e a r s  on  p a g e  8 of 

the S t a t e m e n t :

F. T O R T  R E F O R M

T h e  L e a g u e  u rges the  L e g i s l a t u r e  to r e v i e w  to r t  r e f o r m  and  to work  

fo r a v i a b l e  m u n i c i p a l  i n s u r a n c e  system.

T h e s e  p o l i c i e s  came ou t of  th e d i s c u s s i o n s  and a c t i o n s  at th e annual 

c o n f e r e n c e  in Fairba nk s.  The B o a r d  o f  D i r e c t o r s  c hose f i n d i n g  sol ut io ns 

to the a v a i l a b i l i t y  an d a f f o r d a b i l i t y  of  i n s u r a n c e  for m u n i c i p a l i t i e s  as 

on e of its t op  four l e g i s l a t i v e  p r i o r i t i e s  fo r t hi s  year. W h i l e  the 

Leag ue  h a s  b e e n  w o r k i n g  for seve ra l y e a r s  to ass i s t  m u n i c i p a l i t i e s  with 

t h e i r  i n s u r a n c e  needs, it h as  b e e n  u n a b l e  to a d d r e s s  an d fully u n d e r s t a n d  

the c u r r e n t  crisis.

Th e Le ag ue is in supp ort  of l e g i s l a t i o n  a l l o w i n g  m u n i c i p a l i t i e s  to create 

a s e l f - i n s u r e d  risk pool. T h e  c u r r e n t  st atu t e s  a l l o w i n g  for 

m u n i c i p a l i t i e s  t o  form r e c i p r o c a l s  is u n n e c e s s a r i l y  b u r d e n s o m e  and 

expensive. It r equ ir es  m u n i c i p a l i t i e s  to e s s e n t i a l l y  c re a t e  an insu ra nce  

c o m p a n y  r a t h e r  than c o n t r a c t i n g  w i t h  e x i s t i n g  i n s u r a n c e  a n d  financial 

agencies; re qu i r e s  a h e a v y  s u rp lu s d e p o s i t  o v e r  an d a bove the c u r r e n t  high 

pr emiums; and, is subject to u n n e c e s s a r y  r e g u l a t i o n  b y  the D i v i s i o n  of 

Insurance.

T h e  L eag u e  is a l r e a d y  h e l p i n g  m u n i c i p a l i t i e s  wit their i n s u r a n c e  needs. 

The  L e a g u e  h a s  p u r s u e d  s e t t i n g  up  a self-ins. ance p ool p r o g r a m  for 

sever al y e a r s  b u t  have b e e n  t h w a r t e d  b y  i n t e r p r e t a t i o n s  of e x i s t i n g  law, 

and o u r  a t t e m p t s  to ch an ge  it. T h e  L e a g u e  ha s a g rou p i n s u r a n c e  p r o g r a m  

w h i c h  is p r o v i d i n g  i n s u r a n c e  c o v e r a g e  to o v e r  80 m u n i c i p a l i t i e s  for 

w o r k e r s  compe ns at io n, g e n e r a l  l ia bi lit y,  b u s i n e s s  to, a nd  e r r o r s  and
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o m i s s i o n s  c o v e r a g e  for l a w  e n f o r c e m e n t ,  p u b l i c  offic ia ls , and s ch o o l  

b o a r d  members. However, b e c a u s e  of the m a r k e t  and o u r  i n a bi li ty  to pool, 

w e  are u n a b l e  to i m p ro ve  t he  p r o g r a m  and o f f e r  the c ov e r a g e  desired.

T he  Le a g u e  has  no t be e n  abl e  to r e s e a r c h  the c u r r e n t  tort r e f o r m  issue 

w e l l  en o u g h  to co m m i t  to s u p p o r t i n g  all the r e c o m m e n d e d  c h an ge s to the 

Statues, o r  to m a k e  the d i r e c t  c o n n e c t i o n  b e t w e e n  tort  re f o r m  and the 

c u r r e n t  i n s u r a n c e  p roblem. Like you, local e l e c t e d  o f f i c i a l s  a r e  e q u a l l y  

c o n c e r n e d  for b o t h  to d a y ' s  p l a i n t i f f  and t o m o r r o w ' s  taxpayer. T h e  Board 

o f  D i r e c t o r s  is u n s u r e  w h e t h e r  the fault for the c u r r e n t  i n s ur an ce  

p r o b l e m s  r es t  w i t h  a r e c k l e s s  society, the  i n s u r a n c e  industry, the j u s ti ce  

s y s t e m  or S t a t e  laws, o r  a c o m b i n a t i o n  of all. Therefore, the L e a g u e  is 

a s k i n g  the L e g i s l a t u r e  for h e l p  to a n a l y z e  the p r o b l e m  and d e v e l o p  

r e a s o n a b l e  solutions. T o r t  r e f o r m  sho ul d b e  e v a l u a t e d  on  w h e t h e r  it is 

g oo d  policy, and on the long t er m  effects, no t ju s t  as a p o s s i b l e  s o l u t i o n  

to the c u r r e n t  problem.

T h e r e  is a pr oblem. M u n i c i p a l i t i e s ,  and o t h e r s  w h o  will a p p e a r  b ef o r e  

you, are u n a b l e  to o b t a i n  o r  a f f o r d  i n s ur anc e to p r o t e c t  the mse lv es , their 

investments, and  the publ ic.  T h e  p r o b l e m  faced b y  m u n i c i p a l i t i e s  is 

unique. M u n i c i p a l i t i e s  are  r e g a r d e d  as h ig h  risk c l i e n t s  b y  insu ra nce  

co m p a n i e s  b e c a u s e  they  h a v e  a g r e a t e r  p o t e n t i a l  fo r b e i n g  sued; therefore, 

they have, h is t o r i c a l l y ,  b e e n  v i c t i m s  of p a y i n g  h i g h e r  pre miums. This, 

itself, is no t un i q u e  b e c a u s e  the same a p p l i e s  to doctors. However, the 

fact t h r c m u n i c i p a l i t i e s  ar e in th e b u s i n e s s  o f  p r o v i d i n g  h i g h  risk  p u b l i c  

services, such as fire a n d  poli ce , that they  can n o t  sto p p r o v i d i n g  just 

b e c a u s e  of the cost  o r  risk, is u ni q u e  to m u n i c i p al it ies . Secondly, 

m u n i c i p a l i t i r  , are the v i c t i m s  of th e "deep p o c k e t "  theory. 

M u n i c i p a l i t i e s  are n amed in suits, d i r e c t l y  or indirectly, r e g a r d l e s s  of 

the de gr e e  of  fault b e c a u s e  t here is a p e r c e i v e d  u n l i m i t e d  a b i l i t y  to pay. 

A c l a i m  is n o t  l i m ite d b y  :he a m o u n t  of in s u r a n c e  c o v e r a g e  b u t  by  assets, 

and  juries p e r c e i v e  that m u n i c i p a l i t i e s  ne e d  o n l y  raise taxes tc p a y  the 

claim.

T h e  Le a g u e  is c u r r e n t l y  c o l l e c t i n g  i n f o r m a t i o n  t h r ou gh  a survey o f  its 116 

m e m b e r s  on t h e i r  r e c e n t  i n s u r a n c e  ex pe ri e n c e s .  Th e s u r v e y  is not 

complete; h ow ever, a t t a c h e d  is the i n f o r m a t i o n  from the c o m m u n i t i e s  that 

have r e s p o n d e d  to date. A l s o  inc lu d e d  is i n f o r m a t i o n  fr o m  o t h e r  

m u n i c i p a l i t i e s  in the AML I n s u r a n c e  Program, p r o v i d e d  by o u r  b r o k e r  F r an k 

B. Hal l £ Co. o f  Alaska.

S e v e r a l  b i l l s  are b e f o r e  the L e g i s l a t u r e  a t t e m p t i n g  to a d d re ss the 

i n s ur an ce  p r o b l e m  in Alaska. W e  s u ppo rt  the c o n c e p t  o f  a l l o w i n g  

m u n i c i p a l i t i e s  to form s e l f - i n s u r e d  risk pools. An A M L  L e g i s l a t i v e  

S u b c o m m i t t e e  h a s  r ev i e w e d  the b i l l s  i n t r o d u c e d  this sessi on an d b e f o r e  

y o u r  commi tte e,  a n d  ha s no p r o b l e m  w i t h  the tort r e f o r m  m e a s u r e s  m o s t  

c o m p l e t e l y  c o v e r e d  in HB 532. Hov/ever, the S u b c o m m i t t e e  and the s ta ff  

w i l l  foll ow the h e a r i n g s  and y o u r  d e l i b e r a t i o n s  c l o s e l y  to b e t t e r  

u n d e r s t a n d  all c o n c e r n e d  b e f o r e  r e c o m m e n d i n g  any s pe c i f i c  bill. T h e  

League, of course, is a v a i l a b l e  to h e l p  yo u in any  w a y  we can to find 

s ho rt  and long t er m  s o l ut ion s to the i n s ur an ce  p r o b l e m s  faced b y  

m u n i c i p a l i t i e s  a n d  others.
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r e s o l u t i o n  o r  t h e  a l a s k a  m u n i c i p a l  l e a g u e

R E S O L U T I O N  NO. 06-13

A R E S O L U T I O N  O F  T H E  A L A S K A  M U N I C I P A L  LEAGUr 

U R G I N G  T H E  S T A T E  L E G I S L A T U R E  T O  IIP/ZSTIGAT; 

T O R T  R E F O R M  A N D  T H E  R E A S O N S  B E H I N D  T H E  

U N A V A I L A B I L I T Y  OF  C E R T A I N  L I N E S  OF  INSURANCE

W H E R E A S , i n s u r a n c e  r a t e s  ha v e  i n c r e a s e d  a s t r o n o m i c a l l y  a n d  this 

has  ca u s e d  b u s i n e s s e s  to c l o s e  and  h a s  c r e a t e d  a f i n a n c i a l  b u r d e n  on 

ta x p a y e r s  in Alaska, an d

WH EREAS, m u n i c i p a l  i n s u r a n c e  r a t e s  h a v e  i n c r e a s e d  as m u c h  as 

500% in some areas, and

WH ER EA S,  day c a r e  o p e r a t o r s ,  a i r  c arriers, tru ckers, 

c o nt ra ct or s, CKAPR-ai'filiated b u s i n e s s e s ,  doctors, a n d  a r c h i t e c t s  are 

in m a n y  cases u n a b l e  to o b t a i n  a n y  insur an ce , and

W H E R E A S , the A l a s k a  M u n i c i p a l  L e a g u e  feels s t r o n g l y  th a t  an 

i n v e s t i g a t i o n  into c a u s e s  s h o u l d  b e  m a d e  and  a s o l u t i o n  to this 

p r o b l e m  m u s t  be  found t h i s  year;

NOW, THERE FOR E,  BF. IT P E S O L V E D  b y  the  A l a s k a  M u n i c i p a l  Lea gu e 

that the O f f i c e  of t he  G o v e r n o r  and the Alaska. S ta te L e g i s l a t u r e  are 

u r g e d  to i m m e d i a t e l y  p u r s u e  a ll  a v e n u e s  a v a i l a b l e  to s o lve  this 

p r o b l e m  and find a w a y  to p r o v i d e  i n s ur an ce in A l a s k a . _____

A d o p t e d  this 16 t h  d a y  of N o v e m b e r / 1 9 8 5 . / J  Y  )

LEO  B . RASM USSEN, P r e s i d e n t

A T T E S T :
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• * # $
JOIN'/

LAST THIS % of S U F P O R’

M U N I C I P A L I T Y Y E A R  P R E M I U M / C O V E R A G E Y E A R  P R E M I U M / C O V E R A G E budgec P O O L  INI

A L A K A N U K UN I N S U R E D U N I N S U R E D 4% YES

A L E K N A G I K $ 4 ,500 $15, 000 13% MA Y B E

BA RR OW $ 4 , 1 00 /$ 1 mill io n $1 0 , 0 0 0 / $ 5 0 0 , 0 0 0

BETHEL $350,000 $6 00,000 10% YES

C O R D O V A $ 21 ,0 00 /$  1 m i l l i o n $ 3 1 ,850/$ 500 ,0 0C

EAGLE $ 3 , 365/ $50 0, 00 0 $ 8 , 7 3 9 / $ 5 0 0 , 0 0 0 6% YE S

FAIRBANKS $ 2 1 2 , 8 7 6 / $ 2 0  m i l l i o n $ 5 1 4 , 167/$5 m i l l i o n 2.5% NO

G A L E N A R E P E A T E D  v 'CELLATIONS/PREMIUMS UP 20 0 % 5% M A Y B E

CA M B E L L $ 19,300/$1 '.lion $ 1 5 ,6 17 /$5 00 ,0 00

HA IN ES  BORO UG H $ 25, 00 0 $ 34,797 3.5% NO

H O O N A H $ 6,4 84 /$ l milli on $ 11,6 40 /$5 00 ,0 00

HO U S T O N $ 23,906 37,444 16% M A Y B E

J U N E A U $518, 00 0 $ 1 , 2 5 3 , 9 0 0 2% YES

VM.E $ 10,617/$ 1 m i ll io n $ 7,0 80 /$ 5 0 0 , 0 0 0

KENAI $ 8 5 , 0 0 0 / $ 1 0  m i ll ion $ 3 2 0 , 0 0 0 / $ 1 0  m i l l i o n NO

KO D I A K $ 9 0 , 0 8 3 / $ 5 0 0 , 0 0 0 $ 1 55 ,72 5 / $ 5 0 0 , 0 0 0 5% y e s

KOT Z E B U E $140,00 0 $2 80,000 5% YE S

LOWER K A L 3 K A G $ 2 , 5 0 0 / S 1 m i l l i o n $ 5 , 0 0 0 / $ 5 0 0 , 0 0 0

McGRATH $ 13,596 $ 41,063 7.5% YES

NULATO $ 4 , 5 0 0 / $ 5 0 0 , 0 0 0 $ 1 2 ,0 00 /$ 50 0,0 00 5% YES

P A L M E R $ 1 3 8,0 00 /$  10 m i l l i o n $ 2 1 9 , 0 0 0 / $ 1 . 5  m i ll io n YES

PE L IC AN $ 7 , 4 5 7 / $ 5 0 0 , 0 0 0 $ 1 5 , 9 0 C / $ 3 0 0 , 0 0 0 11.5% YES

R U SS IA N M I S S I O N $ 2 , 5 8 0 / $ 1  m i l l i o n $ 5 , 0 0 0 / $ 5 0 0 , 000

St. M A R Y ' S $ 4 , 2 0 0 / $ l  m i l l i o n $ 5 , 0 0 0 / $ 5 0 0 , 0 0 0 10% YES

SAND P O I N T $ 45 , 0 0 0 $ 80,000 9% YES

S I 7 K A $ 5 3 , 7 5 3 / $ 1 0  m i l l i o n $ 131,628/$5 m i l l i o n 3% YES

S K AG WA Y $ 31 ,8 83 /$ 1 m i l l i o n $ 5 5 , 8 0 6 / $  1 m i l l i o n 6% M A Y B E

S O L D O T N A $ 1 1 0 , 0 0 0 / $ 1 0  m i l l i o n $ 2 7 0 , 0 0 0 / $ 1 0  m i l l i o n 6% YES

T E N A K E E  S P RI NGS $ 13,670 $ 42,0 00 16% YES

UN A L A S K A $ 13 1, 1 2 4 / $  14 m i l li on $ 99, 46 8/$ 4 m i l l i o n 10% YES

WALES $ 11,663 U N I N S U R E D YES

W A S I L L A $ ll,000/$6 m i l li on $ 1 9 , 0 0 0 / $ ! . 5  m i l l i o n 2% M A Y B E

** AL L I N F O R M A T I O N C O M P I L E D  BY T H E  A L A S K A M U N I C I P A L  L E A G U E  BY SURVEY. BACK-UP IS

A V A I L A B L E  T H R O U G H  THE A M L  105 M u n i c i p a l  Way, Suite 301, Juneau, Al as k a  99801



To:

From:

Date:

Subject:

D u r i n g  th e H o u s e  J u d i c i a r y  C o m m i t t e e  m e e t i n g  o f  A p r i l  10, R e p r e s e n t a t i v e  

S u n d  r e q u e s t e d  the A l a s k a  M u n i c i p a l  Lea gue  to p r o v i d e  i n f o r m a t i o n  

r e g a r d i n g  the ef fe c t  of joint a n d  s e v er al  l iability on i n s u r a n c e  p r e m i u m s  

and c o v e r a g e  for m u n i c i p a l i t i e s .  We  c o n t a c t e d  o u r  A M L  I n s ur an ce  P r o g r a m  

broke r, F r a n k  B. H a l l  & Co., w h o  o f  cour se  su pp or ts  t ort reform, w i t h  y o u r  

qu es t i o n s .  We  w e r e  told that t h e y  w e r e  q u e s t i o n s  a b r o k e r  c ou ld  n ot  

answer, b e c a u s e  p r e m i u m  rates are set by the in s u r a n c e  c o m p a n i e s  

t he m s e l v e s .  T h e  f o l l o w i n g  v i e w s  h av e  b e e n  d e v e l o p e d  from  p u b l i c  h e a r i n g s  

and d a t a  c o l l e c t e d  on b o t h  the S t a t e  and n a t i o n a l  level. I b e l i e v e  there 

are tw o s e p a r a t e  r e s p o n s e s  to y o u r  q ue st i o n s ,  one fo r m u n i c i p a l i t i e s  

p a r t i c i p a t i n g  in s e l f - i n s u r a n c e  pool?;, a nd  one for m u n i c i p a l i t i e s  tota ll y 

i n s u r e d  t h r o u g h  the c o m m e r c i a l  i n s u r a n c e  market.

Last week, the H o u s e  J u d i c i a r y  C o m m i t t e e  p a s s e d  ou t HB 506 - I n s u r a n c e  

Pooling, w h i c h  w o u l d  e n a b l e  A l a s k a  m u n i c i p a l i t i e s  to p o o l  t h ei r 

s e l f - i n s u r a n c e  r e s e r v e s  to ins u r e  the  p o o l’s a g g r e g a t e  losses, an d to 

p u r c h a s e  c a t a s t r o p h i c  i sura nc e f o r  p o o l  me mbers. U n d e r  such a pool, a 

joint a n d  s e ve ra l l i a b i l i t y  law b e c o m e s  o f  u t m o s t  importance. 

M u n i c i p a l i t i e s  join a p o o l  to c ut  the p r e m i u m  c c s t s  o f  insurance. In some 

p o o l s  c u r r e n t l y  opera ti ng , p r e m i u m s  h a v e  b ee n  re d u c e d  r igh t o f f  the top 

25% - 33%. W h a t  is e l i m i n a t e d  is the m a r g i n  of p r o f i t  a f f o r d e d  the 

broker, a b o v e  a n d  b e y o n d  o p e r a t i n g  ex penses. T h e  o t h e r  m a j o r  s a vi ng s fro m 

i n s u r a n c e  p o o l s  come from  risk  m a n a g e m e n t  and  r e d u c t i o n  of losses.

U n d e r  c u r r e n t  l a w  in the S t at e o f  Alaska, t h er e exi s t s  little i n c e n t i v e  

for a m u n i c i p a l i t y  to c o n t r o l  los se s and m a n a g e  risk. W h y  shou ld  a 

m u n i c i p a l i t y ,  e s p e c i a l l y  a small one, ex p e n d  money, time, an d p e r s o n n e l  to 

r e d u c e  risk, w h e n  it can be  r e a s s i g n e d  b y  the c o u r t s ?  T h e r e  is no savings 

o f f e r e d  a m u n i c i p a l i t y  t h a t  s u c c e s s f u l l y  r e d u c e s  its l i a b i l i t y  for any 

g i v e n  a c c i d e n t  f ro m  99% to 1%. It is not d i f f i c u l t  for a jury to find a 

1% d e g r e e  o f  f a u l t  by a m u n i c i p a l i t y  be ca u s e ,  f o r  instance, a tree b r a n c h  

w a s  p a r t i a l l y  o b s t r u c t i n g  a stop sign, o r  w h a t e v e r  the b a s i s  for the c l a i m  

m a y  be. W h a t  t h a t  j ury m a y  n o t  r e a l i z e  is that t h e y  ha v e  a s s i g n e d  to t ha t  

m u n i c i p a l i t y  the p o t e n t i a l  for a full 100% l ia b i l i t y  for the ju r y  award.

R e p r e s e n t a t i v e  M i k e  M i l l e r

M e m b e r s  of the H o u s e  J u d i c i a r y  C o m m i t t e e

S c o t t  A. B ur gess, E x e c u t i v e  D

A p r i l  16, 1986

J o i n t  and S e ve ral  L i a b i l i t y

MEMBER OF THE NATIONAL LEAGUE OF CITIES AND THE NATIONAL ASSOCIATION OF COUNTIES



In  a  p o o l ,  a  m u n i c i p a l i t y  r e c e i v e s  a  y e a r - e n d  d iv id e n d  b a s e d  upon t h e  p o o l  
m em b ers' a b i l i t y  t o  m anage t h e i r  l o s s e s .  T h e  p o r t i o n  o f  t h e i r  a n n u a l  

p re m iu m , n o t  a b s o rb e d  b y  l o s s e s ,  i s  r e t u r n e d  t o  t h e  p o o l m em b ers, n u u u s  

t h e  c o s t  o f  a d m i n i s t r a t i o n .  T h e  a n n u a l d iv id e n d  p r o v id e s  t re m e n d o u s  

i n c e n t i v e s  f o r  e a c h  m u n i c i p a l i t y  to  c o n t i n u a l l y  im p ro v e  t h e i r  r i s k  

m anagem ent c a p a b i l i t i e s .  W ith o u t  a s t r i c t  j o i n t  and s e v e r a l  l i a b i l i t y  

la w ,  t h a t  i n c e n t i v e  t o  r e d u c e  l o s s  i s  e l im i n a t e d  b e c a u s e  no c o n s i s t e n t ,  

d e p e n d a b le  l i n k  e x i s t s  b e tw e e n  e f f e c t i v e  r i s k  m anagem ent an d  r e d u c e d  c o s t  

o f  in s u r a n c e .  T h e  i n c e n t i v e  c o n n e c t io n  b e tw e e n  t h e  tw o i s  e l im i n a t e d  b y  

t h e  c o u r t ' s  a b i l i t y  t o  a s s ig n  f u l l  dam age l i a b i l i t y  t o  a  s i n g l e  p a r t y ,  

r e g a r d l e s s  o f  t h e i r  d e g re e  o f  f a u l t .

U n d e r t h e  s e c o n d  s c e n a r i o  ( in s u r a n c e  th ro u g h  t h e  c o m m e r c ia l m a rk e t )  , j o i n t  

and s e v e r a )  l i a b i l i t y  d o e s  n o t  g u a r a n t e e  an y  s h o r t - t e r m  r e d u c t io n  i n  

in s u r a n c e  p re m iu m s o r  i n c r e a s e  t h e  a v a i l a b i l i t y  o f  in s u r a n c e .  S e v e r a l  
l e g i s l a t o r s ,  an d  p e o p le  o f f e r i n g  t e s t im o n y  on t o r t  r e f o r m  l e g i s l a t i o n ,  

h a v e  p o in t e d  o u t  t h a t  n o t  o ne in s u r a n c e  com pany h a s  come fo r w a r d  an d  

p ro m is e d  t o  r e d u c e  ra te :S  s h o u ld  t o r t  r e fo r m  p a s s .  T h a t  may b e  t r u e ,  and  

t h i s  s h o u ld  n o t  b e  v ie w e d  a s  a b s o lv in g  in s u r a n c e  c o m p a n 'e s  o f  f a u l t  f o r  

t h e  c u r r e n t  c r i s i s ,  o r  f o r  t h e  n e e d  f o r  in s u r a n c e  r e f o r m ; h o w e v e r , i t  i s  a 

s h o r t - s i g h t e d  v ie w  o f  t h e  f u n d a m e n t a ls  o f  p r i v a t e  e n t e r p r i s e .  Many p e o p le  

seem  t o  v ie w  t h e  i s s u e  a s  some k in d  o f  p ro p o s e d  h o s t a g e  e x c h a n g e  b e tw e e n  

e l e c t e d  o f f i c i a l s  and  in s u r a n c e  c o m p a n ie s , t r a d in g  lo w e r  in s u r a n c e  

p re m iu m s f o r  c h a n g e s  i n  t o r t  la w s  t h a t  a r e  f a v o r a b le  t o  in s u r a n c e  

c o m p a n ie s . T e s t im o n y  p r e s e n t e d  b o th  on a  n a t i o n a l  l e v e l ,  and  b e f o r e  t h e  

H o use L a b o r  an d  Com m erce C o m m it te e , s u p p o r t in g  t h e  p a s s a g e  o f  e f f e c t i v e  

t o r t  r e f o r m  lav/s m a in t a in s  t h a t  t o r t  r e fo r m  w o u ld , in d e e d ,  r e s u l t  in  

i n c r e a s e d  a v a i l a b i l i t y  o f  in s u r a n c e ,  and  lo w e r  p re m iu m s , b u t  n o t  b e f o r e  

w o r k in g  t h r o u g h  some b a s i c  b u s i n e s s  p r i n c i p l e s .

T h e  p a s s a g e  o f  t o r t  r e f o r m , e s p e c i a l l y  j o i n t  an d  s e v e r a l  l i a b i l i t y ,  

w o u ld  make A la s k a  a  m ore a t t r a c t i v e  m a rk e t  f o r  in s u r a n c e  co m p a n ie s  t h a t  

h a n d le  p u b l i c  e n t i t i e s .  S t a t i s t i c s  a v a i l a b l e  t h r o u g h  t h e  D i v i s i o n  o f  

I n s u r a n c e  d e m o n s t r a t e  an  i n c r e d i b l y  lo w  r a t i o  o f  in s u r a n c e  co m p a n ie s  p e r  

c a p i t a  in  A l a s k a ,  co m p ared  t o  a n y  o t h e r  s t a t e  i n  t h e  u n io n  (owed i n  p a r t  

t o  t h e  c o n f e s s e d  e f f o r t s  b y  t h e  S t a t e  D i v i s i o n  o f  I n s u r a n c e  t o  m ake s u r e  

t h a t  c o m p a n ie s  o p e r a t in g  w i t h i n  A la s k a  m ake a  l o t  o f  m o n e y ) . P a s s a g e  o f  

t o r t  r e f o r m  w o u ld  l u r e  a d d i t i o n a l  in s u r a n c e  c o m p a n ie s  i n t o  t h e  S t a t e ,  

i n c r e a s i n g  c o m p e t it io n  f o r  o u r  in s u r a n c e  d o l l a r .  And t h e  e a s i e s t  w ay t o  

s e c u r e  a p o r t i o n  o f  t h e  m a rk e t  f o r  a new com pany i s  t o  o f f e r  t h e  sam e  

s e r v i c e  f o r  l e s s  m o n e y . . .n o t  a  d i f f i c u l t  c o n c e p t ,  b u t  o n e  seem ed l o s t  on  

many p e o p le  who h a v e  t e s t i f i e d  b e f o r e  t h i s  an d  o t h e r  c o m m it t e e s .

W h ile  th e  A la s k a  M u n ic ip a l  L e a g u e  h a s  n o t  ta k e n  a p o s i t i o n  on s p e c i f i c

t o r t  r e f o r m  l e g i s l a t i o n ,  we h a v e  a s k e d  t h e  L e g i s l a t u r e  t o  h e lp
m u n i c i p a l i t i e s  d e a l  w i t h  t h e  in s u r a n c e  c r i s i s .  We a p p r e c ia t e  v e r y  much  

y o u r  a c t i o n  on in s u r a n c e  p o o l in g  l e g i s l a t i o n ,  an d  r.aw a s k  yo u  t o  a d d r e s s

t o r t  r e f o r m , a s  w e l l .  T h e  U .S .  D e p a rtm e n t  o f  J u s t i c e ,  t h e  N a t io n a l
C o u n c i l  o f  S t a t e  L e g i s l a t u r e s ,  an d  c o u n t le s s  o t h e r s  h a v e  c a l l e d  f o r

r e f o r m s  i n  s t a t e  t o r t  la w s .  I t  i s  h a r d  to  b e l i e v e  t h a t  t h e i r  o n ly

m o t iv a t io n  i s  t o  m ake in s u r a n c e  c o m p a n ie s  r i c h  a t  t h e  e x p e n s e  o f
p l a i n t i f f s  an d  t h e i r  a t t o r n e y s .  I  b e l i e v e  t h e  m o t iv a t io n  b e h in d  t h e

m ovem ent i s  f a i r n e s s .



©

T h a n k  y o u  for y o u r  i n t e r e s t  in t h i s  i m p o r t a n t  issue. I am sure y o u  can 

see the n e c e s s i t y  of this l e g is lat io n,  for  m u n i c i p a l i t i e s  and o t h e r  

p o l i t i c a l  s ubd iv is io ns,  in r e t u r n i n g  a f f o r d a b i l i t y  and p r e d i c t a b i l i t y  to 

the p u b l i c  in s u r a n c e  market.

If y o u  sho u l d  ha v e  ad dit i o n a l  q u e s t i o n s  r e g a r d i n g  this, o r  o t h e r  i n s u r a n c e  

issues, p l e a s e  do not h e s i t a t e  to ca l l  me. I ha v e  p r o v i d e d  y o u r  c o m m i t t e e  

t e s t i m o n y  p a c k e t s ,  a nd I will  f o r w a r d  to y ou a n y  a d d i t i o n a l  i n f o r m a t i o n  

the L e a g u e  r e c e i v e s  fro m o u r  b r o k e r s ,  w h e n  avai la bl e.
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Jerry’s Mile 248.5 Parks Highway McKinley
Automotive Box 34 k o a  Kampground
(907)683 -2281 Healy, Alaska 99743 (907 )683 -2379

M a y  6, 1 9 8 6

R e p r e s e n t a t i v e  M. M ike  M i l l e r  
A l a s k a  C t a t e  J . e g i s l a t u r e  
Pouch  V (MS 3 1 9 0 )
J u n e a u .  A l a s k a  9 9 8 1 1
D e a r  o i r ,
P l e a s e  move House  B i l l  3 3 2  t o  t h e  House  ‘F i n a n c e  C om m i t t e e  i n  
i t s  o r i g i n a l  f o r m .  T h e r e  i s  n o t  much t im e .
I  r e a l i z e  many o f  t h e  House  J u d i c i a r y  a r e  a t t o r n e y s  b u t  I  f e e l  
y ou  c a n  s t i l l  s e e  t h e  n eed  f o r  r e f o r m .  We c a n ' t  c o n t i n u e  t o  
pay  t v / i c e  a s  much monej^ f o r  h a l f  a s  much c o v e r a g e .  N o t h i n g  i s  
g o i n g  t o  s t o p  t h a t  u n t i l  some o f  t h i s  madness  i n  c l a im s  i s  
c u r t a i l e d .

J i n c e r e l y ,

(  * ? £  /  A ? ’. r c _  (  L Y  M s *  r
C o r r i n e  C o l r u d ,  M r s .



D E R R Y  &  A S S O C I A T E S

Real Estate Appraisers & Counselors
Box 9 5 J • H om er, A laska 99f>0:; »• (907) J.tl

A p r i l  2 7 ,  1 9 8 6

C h a i r m a n  M i k e  M i l l e r  

B o x  V ( M S 3 1 0 0 )

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e ,

I a m  w r i t i n g  r e g a r d i n g  H o u s e  B i l l  5 3 2  w h i c h  I u n d e r s t a n d  

i s  n o w  i n  y o u r  c o m m i t t e e .  I h a v e  l o n g  b e e n  t r o u b l e d  b y  

t h e  c o m p e n s a t i o n  a w a r d e d  f o r  v a r i o u s  l i a b i l i t y  s e t t l e m e n t s  

t h r o u g h  t h e  c o u r t  s y s t e m .  I r e s p e c t f u l l y  r e q u e s t  y o u r  

a f f i r m a t i v e  v o t e  o n  H B  5 3 2  t o  p a s s  t h i s  l e g i s l a t i o n  o u t  o f  

t h e  H o u s e  J u d i c i a r y  c o m m i t t e  s o  t h a t  o t h e r  c o m m i t t e e s  c a n  

r e v i e w  t h e  l e g i s l a t i o n  a n d  h o p e f u l l y  a d o p t  i t .

l i e  p r o l i f e r a t i o n  o f  l a w s u i t s  f o r  a l l  t y p e s  o f  l i a b i l i t y  

a c t i o n  h a s  b e e n  a n  o n g o i n g  p r o b l e m  i n  A l a s k a .  T h e  i m p a c t  

o f  t h o s e  s u i t s  h a s  r e c e n t l y  c o m e  h o m e  t o  r e s t  i n  m y  

p r o f e s s i o n ,  a s  a r e a l  e s t a t e  a p p r a i s e r .  A f t e r  a l e n g t h y  

t i m e  a n d  a t  a s u b s t a n t i a l  c o s t ,  I h a v e  f i n a l l y  s e c u r e d  

E r r o r s  a n d  O m i s s i o n s  i n s u r a n c e  f o r  o u r  f i r m .  T h e  

i n s u r a n c e  p r e m i u m  q u o t a t i o n s  r e f l e c t e d  i n c r e a s e s  o f  4 0 0 -  

6 0 0 %  p e r  y e a r .  I a m  n o w  f i n d i n g  t h a t  w e  a r e  v e r y  

f o r t u n a t e  t o  h a v e  b e e n  a b l e  t o  s e c u r e  E r r o r s  a n d  O m i s s i o n s  

i n s u r a n c e  a t  a l l .  T h e  A m e r i c a n  I n s t i t u t e  o f  R e a l  E s t a t e  

A p p r a i s e r s  a n d  S o c i e t y  o f  R e a l  E s t a t e  A p p r a i s e r s  a r e  b o t h  

c i t i n g  d i f f i c u l t y  n a t i o n a l l y  i n  o b t a i n i n ' "  a n y  E r r o r s  a n d  

O m i s s i o n s  i n s u r a n c e  f o r  a p p r a i s e r s .  I n o t e  f r o m  m y  

e f f o r t s  t o  s e c u r e  E r r o r s  a n d  O m i s s i o n s  i n s u r a n c e  t h a t  

A l a s k a  h a s  a  p o o r  r e p u t a t i o n  w i t h  i n s u r a n c e  c o m p a n i e s .  A t  

s o m e  p o i n t  I f e e l  w e  h a v e  t o  s t o p ,  t a k e  a  l o o k  a t  o u r  

s y s t e m ,  a n d  a d o p t  a m o r e  r e a s o n a b l e  b a s i s  o f  c o m p e n s a t i o n .  

I s t r o n g l y  s u p p o r t  p r o m p t  c h a n g e s  i n  t h e  c o u r t  s y s t e m  t o  

p r o t e c t  a l l  p a r t i e s  t o  l i a b i l i t y  c l a i m s .

I u n d e r s t a n d  f r o m  n e w s c o v e r a g e  t h a t  a d e b a t e  h a s  c o m m e n c e d  

b e t w e e n  i n s u r a n c e  c o m p a n i e s  a n d  l a w y e r s  o v e r  w h o  i s  t o  

b l a m e  f o r  t h e  c u r r e n t  s i t u a t i o n .  A n y  d e b a t e  o r  d i s p u t e  

s h o u l d  b e  s e t  a s i d e  a n d  t h e  i s s u e  i t s e l f  r e s o l v e d .  T h e  

a t t o r n e y s  a n d  i n s u r a n c e  c o m p a n i e s  c a n  c o n t i n u e  t h e i r  

b a t t l e  o n  t h e i r  o w n  t i m e .  A g a i n ,  I a s k  f o r  y o u r  p r o m p t ,  

a f f i r m a t i v e  c o n s i d e r a t i o n  o f  H B 5 3 2 .



P R O F E S S I O N A L  T R U S T  A D M I N I S T R A T O R S ,
P C ?  2 2  I ' "7 1 3  

A M C H D P A S E .  A L A S K A  C3O2 2 2 - 0 ? 1 3
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H O ' J - E  L E A D F C C H I R  

M .  M I K E  M I L L E P ,  r-' r I G F  I ~ V  W H I P  
A L A S K A  S T A T E  L E G I S L A T U R E  

P O U C H  V

J U N E A U .  A L A S K A  ? ? 8 U  

R e s  H o u s e  B i l l  2 3 2

F ' r o f  e s s i  o n  s i  T r u s t  A d m i n  i  s t r  a t o r s ,  I n c .  h a s  b e e n  c r e a t e d  t o  - i l l  = 

n i c h e  -  a  n i c h e  c a u s e d  b y  t h e  e r o s i o n  o f  t h e  c i v i l  J u s t i c e  s y s t e m  
w h i c h  h a s  c o n t r i b u t e d  t o  t h e  i  n s t a t  i 1 ;  '■ , o f  t h e  l i a b i l i t y  i n s u r a n c e  

m e c h a n i s m .  W e  w i l l  a c t  a s  t r u s t  a s  n i e t r s t o r e  f o r  s e l f  i n s u r e d
a c c o u n t s . i s s u i n g  a  c e r t i f i c a t e  o f  f i n a n c i a l  r e s p c n s i b i 1 i t /  w a r r a n t i n g  

t h a t  t h e  s e l -  i n s u r e d  h a s  p u t  f u n d s  i n  t r u s t  t o  s a t i s f y  t h e i r  p u b l i c

l i a b i l i t y  o b l i g a t i o n s .  O u r  c l i e n t s  w i l l  i n c l u d e  n o t  o n l y  p r i / a t e

e n t e r p r i s e ,  b u t  e l s e  s o m e  o f  A l a s !  e ’ s  g o v e r n m e n t a l  e n t i t i e s .

E v e n  t h o u g h  t h e  e r o s i o n  o f  t h e  c i v i l  j u s t i c e  s y s t e m  a n d  i n s u r a n c e  

m e c h a n i s m  h a s  - r e s t e d  a. m a r l e t  r i c h e  w h i c h  w i l l  b e  l u c r a t i v e ,  w e  l i v e  

i n  t h e  r e a l  w o r l d .  A s  c i t i z e n s  a n d  b u s i n e s s  p e r s o n s  i n  t h i s  S t a t e  

a n d  C o u n t r y ,  w e  a r e  s u b j e c t  t c  t h e  o p e r a t i o n s  o f  t h e  c :  i  1  j u s t i c e  
s y s t e m  s h o u l d  w e  e v e r  s u e  o r  b e  s u e d .

T h e  c i v i l  j u s t i c e  s y s t e m  i s  : n  n e e d  o f  y o u r  a t t e n t i o n  -  n o w !  T h e  

c i v i l  j u s t i c e  s y s t e m  n e e d s  t o r t  r e f o r m  -  n o w 1

I  u r g e  y o u  t o  p a o :  

s u b s t i t u t e  - o r  H B  3 3 2  
C i  1 1 c a n " e  C o a 1 1 1  i  o n  - o r

i  e g :  s i  a t  i  o ", P a c e d  u p o n  t h e  p  i r . c j p l e e  o f  s p o n s o ri ~ n r. -\ •
a n d  t h e  c o m p r e h e n s i v e  s o l u t i o n  p r o p c s b d  b y  t h e

a r t  R e f o r m .

T o r t  r e f o r m  a s  p r o p o s e d  b v  H E  3 3 2  w i l l  p u t  e r e d : .  c t a b  1 1  i  , b a d  i n t o  

l i a b i l i t y  a w a r d s .  T h i s  w i l l  a l l o w  t h e  i n s u r a n c e  m e c h a n i s m .  a  r i s k

s p r e a d i n g  m e c h a n i s m  w h i c h  m u s t  b e  a b l e  t c  p r e d i c t  b o t h  f r e q u e n c y  o f
p o t e n t i a l  l o s s  a n d  s e v e r  i t .  o f  p o t e n t i a l  l o s s ,  t o  o p e r a t e  i n  a

s a t i s f a c t o r y  m a n n e r .

T o r t  r e f o r m  a s  p r o p s . ' B d  b ' .  H E  5 3 2  w i l l  r  ~  d u. c  a  t h e  c o s t  o f

a d m i n i s t e r i n g  i u s t i c e  i n  o u r  c i v i l  J u s t i c e  s y s t e m ; w i l l  p r o m o t e

f a i  r n s s s  i n  o u r  s y s t e m  o f  c i v i l  j u s t i c e  f o r  b o t h  p a r t i e s :  p l a i n t i f f  

a n d  d e f e n d a n t .

T h i s  i s  a n  i m p o r t a n t  i s s u e ,  f o r  a l l  A l a s k a n s ,  - o r  a l l  A m e r i c a n s .  

P l e a s e ,  w e i g h  y o u r  d e c i s i o n s  r . a r e f  a l  3 y , b u t  p r o m p t l y .

R U S T  A D M I N I S T R A T O R S ,  I N C .

\X  ) U ^ 5 V L /

N a r y  R e b e c c a  T h o m a s  

V i c e  F ' r e s i d e n t

T H A N K  YOU!
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Res House Bill 532

Professional Trust Administrators, Inc. has teen created to fill a 
niche ~ a niche caused t ;' the er osi on of the civil justi ce  system 
which has contributed to the i nstabi 1 i t •• of the liability insurance 
mechanism. We will act as trust ad mi ni st r at o rs  for self insured
accounts,, i s c u m s  a c-s . ficate ef financial r e s p o n s i b 1 1 ity warranting
that the self insured has put funds in trust to satisfy their public 
liability obligations. Our clients will include not only privat e 
enterprise, but else some of Alaska's governmental enfi ties.

Even thcuob the srosion the civil ■stem and insurance
m e c h a m  sm has created a market niche which will be luct stive, we live
in the rsal world. As citizens and business  person: in this State 
end C o u n t r •, we are subject to the o pe ra t i o n s  of the ci h i  ju stice 
sys tem should we ever sue or be sued.

T! a cf -■ 1 1 j u s t i c e  syptr-m is ih rieed o f  ycyjt a t t e n t i o n  - now! The
o i v i ! Justice system needs tort ref orm ~ now!

1 urge you tc pass legislation based upon the princi pl es  of sponsor
s ub st it ute for HB 232 and the co m p re h en s iv e soluuion proposed by the 
Citi c o n’s Coalition -cr Tort Reform.

Tort reform as proposed by HB 232 will puc pr e i  ct sbi 1 i t u baci into 
1 i ®b i 1 1 . • awards. T hi c. will allow the insurance mechanism, e risk 
spreading mechanism which must be able to pred
r** —. f- ,“c f~»t •! —j J 2 < tr, rr 3 i"j f\

sat i sf actor -r manner .

h n + h • r e c i u e r e v  or

se sr i ty cx poter.tial loss, tc ope ■ ate in a

m .O ri | •.- r% f*h<=. rr.«fTort reform as proposed bv HB 532 wild 
admini steri na ju stice in our civil ju s ti c e system, it wi 2 1 promote 
fa:rnas s in our system of civil justice  for both parties: plaintiff 
and defendant.

This is an important issue. for all Alaskans, for all Americans. 
c'lease, weigh our decisions carefully, but promptly.

s : , t >
O r  I
V-/

Nary Rebecca Thomas 
Vice ? residont

T H A N K  YOU!



K e n n e t h  R. P e r v i e r , M . D .  

S u i t e  2 0 2

4 0 0 3  L a k e  O t i s  P a r k w a y  

A n c h o r a g e ,  A l a s k a  

A p r i l  3 0 ,  1 9 8 6

D e a r  h r .  V 7 1  J L L e ^J

I a m  a t  p r e s e n t  w r i t i n g  t h i s  l e t t e r  i; -favor o-f s t r o n g l y  s u p p o r t i n g  

a g g r e s s i v e  T o r t  R e - f o r m  i n  t h i s  s t a t e .  M a n y  o-f t h e  o t h e r  s t a t e s  i n  t h e  L o w e r — 4 8  

w i l l  b e  w a t c h i n g  u s  a n d  t h e  d e g r e e  o-f E F F E C T I V E  l e g i s l a t u r e  y o u  p a s s .  I-f s m a l l

s p e c i a l  i n t e r e s t  g r o u p s  a n d  l a w y e r  l o b b i e s t s  e n d  u p  g u t t i n g  t h e  b i l l  a s  i t  i s  ,

t h u s  m a k i n g  i t  t o t a l l y  i m p o t e n t ,  t h e n  t h e  i n s u r a n c e  c r i s i s  f o r  t h e  s t a t e  w i l l  

c o n t i n u e .  F r o m  m y  c a r e e r  s t a n d  p o i n t ,  I k n o w  p e r s o n a l l y  o f  s e v e r a l  p h y s i c i a n s ,  

u n f o r t u n a t e l y  s o m e  o f  t h e  m o r e  c o m p e t a n t  o n e s ,  w h o  p l a n  t o  L E A V E  t h e  s t a t e  if 

s i g n i f i c a n t  r e f o r m  i s  n o t  f o r t h c o m i n g .  I m i g h t  f i n d  m y s e l f  i n  t h a t  c a t a g o r y  if 

t h i n g s  d o n ' t  s i g n i f i c a n t l y  c h a n g e .  A s  w i t h  a l l  o t h e r  p h y s i c i a n s  i n  t h e  c o u n t r y ,

I a m  n o t i n g  a n  i n c r e a s e  i n  " L a w y e r  T i m e "  i n  m y  p r a c t i c e .  T h i s  i s  t a k i n g  a w a y  

f r o m  m y  t i m e  a n d  a b i l i t y  t o  r e n d e r  a d e q u a t e  c a r e  t o  m y  p a t i e n t s  a n d  t h e  b a c k l o g

o f  p a t i e n t s  w a i t i n g  f o r  m y  s e r v i c e s .  P l e a s e  t a k e  c a r e  t h a t  w h a t  i s  l i s t e d  i n  H B -

5 3 2  a n d  S B - 3 7 7  i s  p a s s e d  i n t a c t .  I s t o n i l y  s u p p o r t  t h i s !

T h a n k  y o u .



m

D e a r  M r .  Y K J IIu j

I a m  a t  p r e s e n t  w r i t i n g  t h i s  l e t t e r  i n  f a v o r  o f  s t r o n g l y  s u p p o r t i n g  

a g g r e s s i v e  T o r t  R e f o r m  i n  t h i s  s t a t e .  M a n y  o f  t h e  o t h e r  s t a t e s  i n  t h e  L o w e r — 4 8  

w i l l  b e  w a t c h i n g  u s  a n d  t h e  d e g r e e  o f  E F F E C T I V E  l e g i s l a t u r e  y o u  p a s s .  If s m a l l  

s p e c i a l  i n t e r e s t  g r o u p s  a n d  1 a w y e r  l o b b i e s t s  e n d  u p  g u t t i n g  t h e  b i l l  a s  i t  i s  , 

t h u s  m a k i n g  i t  t o t a l l y  i m p o t e n t ,  t h e n  t h e  i n s u r a n c e  c r i s i s  f o r  t h e  s t a t e  w i l l  

c o n t i n u e .  F r o m  m y  c a r e e r  s t a n d  p o i n t ,  I k n o w  p e r s o n a l l y  o f  s e v e r a l  p h y s i c i a n s ,  

u n f o r t u n a t e l y  s o m e  o f  t h e  m o r e  c o m p e t a n t  o n e s ,  w h o  p l a n  t o  L E A V E  t h e  s t a t e  if 

s i g n i f i c a n t  r e f o r m  i s  n o t  f o r t h c o m i n g .  A s  w i t h  a l l  o t h e r  p r a c t i c e s  i n  t h e  

c o u n t r y ,  I a m  n o t i n g  a n  i n c r e a s e  i n  " L a w y e r  T i m e "  i n  o u r  p r a c t i c e .  T h i s  i s  

t a k i n g  a w a y  f r o m  o u r  t i m e  a n d  a b i l i t y  t o  r e n d e r  a d e q u a t e  c a r e  t o  o u r  p a t i e n t s  

a n d  t h e  b a c k l o g  o f  p a t i e n t s  w a i t i n g  f o r  o u r  s e r v i c e s .  P l e a s e  t a k e  c a r e  t h a t  

w h a t  i s  l i s t e d  i n  H B - 5 3 2  a n d  S B - 3 7 7  i s  p a s s e d  i n t a c t .  I s t o n g l y  s u p p o r t  t h i s !

T h a n k  y o u .

S i n c e r e l y ,  y



REPRESENTATIVE 
A D E L H E I O  H E R R M A N N

PO OOX i«n
NAKNCK ALASKA 'HM3J3 
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JUNLAU ALASKA '.IHU11 
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flM a a k a  £?tatp IC p g tB lA tr r
CO C.MAIRMAM

i v Ml ( r. r .'MMH »l I

MEMBER
.f uyj
) V M’ • T * »

tSimisr uf iEi'pmu'utanui's
DISTRICT 26

a d a k
AKUTAN
ALEKNAGIK
ATK.A
RE i KOTSKI 
CLARK 5 POINt 
COLD RAY 
DILLINGHAM 
DUTCH HARBOR 
EG EG »\
EKUK 
EK WOK 
PALSE PASS 
IGIUGIG 
I LI AM N A 
KING COVE 
KING SALMON 
KOKHANOK 
KOLIGANEK 
IEVELOCK 
MANOKOTAK 
NAKNCK
NELSON LAGOON
n o w h a l e n
NEW STUYAMOK 
NIKOLSKI 
NONDAl.TON 
PEDRO DAY 
PILOT POINT 
PORT ALSWOHTH 
PORT HD IDEM 
PORT MOLLER 
PORTAGE CREEK 
SAND POINT 
SOUTH NAKNCK 
SOUAW HARBOR 
ST GEORGE 
ST PAUL 
TOGIAK 
TWIN HILLS 
UGASHIK 
UNALASKA

A p r i l  2 5 ,  1 9 8 6

L y n n  S h a w b a c k ,  P r e s i d e n t  

B r i s t o l  B a y  C o n t r a c t o r ,  I n c .

B o x  2 3 4

K i n g  S a l m o n ,  A K  9 9 6 1 3  

D e a r  L y n n :

T h a n k  y o u  f o r  y o u r  l e t t e r  r e g a r d i n g  H o u s e  B i l l  5 3 2 ,  

c o n c e r n i n g  i n s u r a n c e  r e f o r m .  A s  a  p o i n t  o f  

c l a r i f i c a t i o n ,  I d o  i s e r v e  o n  t h e  H o u s e  L a b o r  a n d  

C o m m e r c e  C o m m i t t e e  b u i  '-ant y o u  t o  k n o w  t h a t  t h e  b i l l  

d i d ,  i n  fac. p a s s  f r o m  t h a t  c o m m i t t e e .  H B  5 3 2  i s  

c u r r e n t l y  i n  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e .

F o r  y o u r  i n f o r m a t i o n ,  I h a v e  e n c l o s e d  a  c o p y  o f  a  

s e c t i o n a l  a n a l y s i s  o f  H B  5 3 2  a s  i t  w a s  r e p o r t e d  o u t  o f  

t h e  H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e .  R i g h t  n o w  t h e  

H o u s e  J u d i c i a r y  Comm., t t e e  i s  w o r k i n g  o n  t h e  b i l l  a n d  

t h e r e  m a y  w e l l  b e  s u b s t a n t i a l  a d d i t i o n a l  c h a n g e s  

r e c o m m e n d e d  b y  t h a t  C o m m i t t e e .

I w o u l d  s u g g e s t  t h a t  y o u  m i g h t  w a n t  t o  d i r e c t  y o u r  

c o m m e n t s  o n  t h i s  i s s u e  t o  m e m b e r s  o f  t h a t  c o m m i t t e e  

w h i c h  i s  c h a i r e d  b y  R e p r e s e n t a t i v e  M i k e  M i l l e r .  I h a v e  

t a k e n  t h e  l i b e r t y  o f  f o r w a r d i n g  a  c o p y  o f  y o u r  l e t t e r  

t o  t h e  J u d i c i a r y  C o m m i t t e e .

A g a i n ,  t h a n k  y o u  f o r  y o u r  e x p r e s s i o n  o f  s u p p o r t  f o r  

t h i s  b i l l .

S i n c e r e l y ,

A d e l h e i d  H e r r m a n :

R e p r e s e n t a t i v e  

D i s t r i c t  2 6

A H : e m : l b  

e n c l o s u r e

c c :  R e p r e s e n t a t i v e  M i k e  M i l l e r ,  C h a i r m a n

H o u s e  J u d i c i a r y  C o m m i t t e e



Jfc • T R U C K I N G

• B U S S I N G

• C A R  R E N T A L

• G E N E R A L  C O N T R A C T I N G

Bristol Bay Contractors, Inc.
B O X  234  •  K I N G  S A L M O N ,  A L A S K A  99613  • 2 46 -3360

M A R C H  20, 1986

R e p r e s e n t a t i v e  A d e l h e i d  He rr m a n n  

H o u s e  Labor & C o m m e r c e  C o m m i t t e e  

P o u c h  V(MS  3100)

Juneau, A l a s k a  99811

H o n o r a b l e  A d e l h e i d  Herrmann:

H o u s e  B i l l  532 now  in yo u r  c o m m i t t e e  attempts to hel p s ol ve  the 

in s u r a n c e  cr i s i s  by  a m e n d i n g  th A l a s k a  court rules for l i a b i l i t y  and 

set tl e m e n t  awards. I urg e  y o u  to v o t e  yes on this B i l l  a n d  a t t em pt  

to have this bill out of y ou r  C o m m i t t e e  i m m e d ia te ly  so that o ther 

c o m m i t t e e ' s  ca n b e g i n  their review.

This l e g i s l a t i o n  is ne e d e d  so that A l a s k a n  b u s i n e s s e s  can o b t a i n  

li a b i l i t y  in s u r a n c e  in an amou nt  n ee d e d  for their o p e r a t i o n s  and at 

a r ea so n a b l e  rate. A d e q u a t e  i n s u r a n c e  co ve rag e is v i t a l  to A l a s k a n  

bu s s i n e s s e s  an d o b t a i n i n g  that c o v e r a g e  at a rate t ha t  b u s i n e s s e s  can 

af fo rd  is c r uci al  to the co n t i n u e d  e c o n o m i c  health o f  s mal l and l a rg e 

b u s i n e s s e s .

•>

M y  i n s u r a n c e  rate has i n c r e a s e d  o ver 100 p e r c e n t  this year and 

the c ov e r a g e  that I need has d ec re as ed . In short, I am  n o w  payi ng  

m o r e  for less coverage. T h e r e  is a d an g e r  that I m a y  h av e  to c u r t a i l  

m y  o pe ra t i o n s  b e c a u s e  I c a n n o t  o p e r a t e  w i t ho ut a d e q u a t e  i n s u r a n c e  p r o­

tection. If I do h av e  to cut b a c k  m y  o perations I w i l l  be forced to 

c o n s i d e r  lay -o ff s of employees, re du ce  on m a i n t a i n c e  of m y  veh ic les , 

terminal, and facilities. A d d i o n a l l y ,  I w i l l  not be p u r c h a s i n g  s e r­

vi c e  and p rod u c t s  as I do u n d e r  n o r m a l  operations. I n  a a l r e a d y  s l u g­

gis h  e c o no my  an y r e d u c t i o n  of o p e r a t i o n s  will  contribute, to the a l­

ready h i g h  u n e m p l o y m e n t  ra t e  in Alaska.

H B532 w i l l  a l l o w  for v i c t i m s  to be compens at ed  for their losses, 

however, it w i l l  re du c e  the am ou n t  of legal fees a l l o w e d  un de r the 

prese nt system. R e d u c i n g  the total amou nt  paid out d u r i n g  l i a bil it y 

s e t t l e m e n t s  a nd a wa r d s  w i l l  e n c o u r a g e  insurance u n d e r w r i t e r s  to take 

part in the l i a b i l i t y  i n s u r a n c e  c o v e r a g e  that A l a s k a n  b u s i n e s s e s  

need  and at the s a m e  time p r o v i d e  p r o t e c t i o n  to the i n j u r e d  party.

I e n c o u r a g e  y o u  to v o t e  yes on HB532.



A M E R I C A N  A C A D E M Y  O F  
O R T H O P A E D I C  S U R G E O N S

A M E R I C A N  
B O A R D  O F  O R T H O P A E D I C  

S U R G E R Y

ZZ. (f^Ls.TuiLj x,
A PROFESSIONAL CORPORATION 
4040 LAUREL ST SUITE 103 
ANCHORAGE ALASKA 99500

TELEPHONE <907! 563-3232

A p r i l  22, 1986

R e p r e s e n t a t i v e  M. M ike M i l l e r  

F b u c h  V  (MS 3100)

Juneau, A K  99811

D e a r  Re p r e s e n t a t i v e  Mill er :

M a n y  c i t i z e n s  here in A n c h o r a g e  h a d  an o p p o r t u n i t y  o n  Saturday, A p r i l  

19, 1986, to hea r Robert Br um'ey, D e p u t y  G e n e r a l  Counsel, U.S. D e p a r t m e n t  

o f  Commerce, speak on  "Tort e f o r m  a n d  t h e  I n s u r a n c e  Crises". B y  w a y  

o f  introduction, this m a n  r  a  r e p r e s e n t a t i v e  o f  a  c ommission a p p o i n t e d  

b y  t h e  President w h ic h w o r k e d  t h r o u g h  U.S. A t t o r n e y  General M e e s e  to 

r e s e a r c h  t h i s  problem. H e  r e p o r t e d  t h r e e  o b s e r va ti on s:

1) H a v i n g  read H o u s e  Bill 532, h e  s a i d  t h e  c o n c e p t s  e m b o d i e d  

in t h i s  piece o f  l e g i s l a t i o n  a r e  q u i t e  in l i n e  with 

s i mil ar  re me d i e s  r e c o m m e n d e d  by t h e  commission.

2) He  felt that t h e  tort i ss ue is a  s t a t e  p r o b l e m  and a l t h o u g h  

federal r e c o m m e n d a t i o n s  m a y  be  fo rthcoming, the  s t a t e s  

must take action.

3) Th e issue is d i v i d e d  w h e t h e r  tor t a b u s e s  o r  insurance e x c e s s e s  

a r e  t h e  culprit. " A c c o m p l i s h i n g  tor t r e f o r m  w ou ld  p l a c e

t h e  solution i n t o  t h e  h a n d s  o f  i n s u r a n c e  c arr ie rs  an d 

a l l o w  market f a c t o r s  t o  b r i n g  t h e  i n s u r a n c e  problems 

into line."

D o  y o u  find  it i n t e r e s t i n g  tha t  a  F e d e r a l l y  a p p o i n t e d  c o mmi ss io n h a s  

reached, th r o u g h  an i n d e p e n d a n t  investig ati on , e x a c t l y  t he  s a m e  c o n­

c l u s i o n s  as o u r  own C i t i z e n s  C o a l i t i o n  about t h e  c om p r e h e n s i v e  s o l u t i o n  

to  t h i s  ci vil  justice p r o b l e m ?

1
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I t a l k e d  w i t h  Mr. B r u m l e y  a f t e r  h i s  r e p o r t  a n d  a s k e d  h i m  if he  s u p p o r t e d  

H o u s e  Bill 532. He s t a t e d  t h a t  a l t h o u g h  h e  c o u l d  not do so, b e i n g  a 

F e d e r a l  representative, h e  d i d  s a y  that n o n e  o f  t h e  c oncepts w e r e  

o u t  o f  l in e  w i t h  the f i n d i n g s  o f  h i s  c o m m i s s i o n  a n d  that, if pass ed,  it 

w o u l d  b e  t h e  most far r e a c h i n g  s o l u t i o n  ye t t o  r e m e d y  this problem.

I w o u l d  like t o  hear y o u r  r e a s o n s  f or  not t a k i n g  p o s i t i v e  a c t i o n  o n  

H o u s e  Bill  532.

R E G / n a s



A l a s k a  S t a t e  L e g i s l a t u r e  
Box  V
J u n e a u ,  A l a s k a  9 9 8 0 1
S u b j e c t :  L i a b i l i t y  I n s u r a n c e

P u b l i c  O p i o n i o n  Message
A i r c r a f t  L i a b i l i t y  i n s '  r a n e e  i s  a v a i l a b l e  t h r o u g h  o n l y  two 
c a r r i e r s ,  a t  t h e  l i m i ' s  we r e q u i r e  o f  10 m i l l i o n  p e r  
a i r c r a f t .
L i a b i l i t y  p rem ium  , up 42^7, o v e r  l a s t  y e a r  w i t h  no  i n d i ­
c a t i o n  o f  r a t e s  f o r  1 9 8 7 .  W e 'v e  b e en  f o r c e d  t o  g r o u n d  
2 / 3  o f  h e l i c o p t e r  f l e e t  t h r o u g h  w i n t e r  months  t o  s t a y  i n  
b u s i n e s s .  A l s o  h a v e  b een  f o r c e d  t o  i n c r e a s e  r a t e s  and 
w i l l  h a v e  t o  c o n t i n u e  t o  do  s o .
We a r e  f u l l y  b e h i n d  t h e  C i t i z e n s '  C o a l i t i o n  f o r  T o r t  R e f o rm  
and  w i l l  c o n t i n u e  t o  s u p p o r t .

P r e s i d e n t
KENAI A IR  ALASKA, INC .  
1 5 5  G r a n i t e  P o i n t  C o u r t  
K e n a i ,  A l a s k a  9 9 6 1 1

p c :  M ike  N a v a r r e
M ike  M. M i l l e r
J o h n  Sund
Don C l o c k s i n
Max. F .  G r u e n b e r g ,  J r .
R o b i n  L .  T a y l o r
F r i t z  P e t t y j o h n
Randy  P h i l l i p s
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DAVID T. M AYSCHAK. M.D.

P.O. BOX 1203 

PALMER, ALASKA 99645

Telephono (907) 745-8100

A p r i l  1 9 0 6

M. M i k e  M i l l e r

C h a i r m a n  ol H o u s e  .11.1 eli > j . u y  1 (mini 1 1 l e e  

R o o m  I'.-'A, C a p i t o l  B u i l d i n g  

A l a s k a  St a l e  I o q i  s  J a t u n ■

P o u c h  .'5 (M S o l . 0 0 )
J u r i e a y ,  A K  9 9 0  J .1

H e a r  M r .  M i l l e r :

A s  a  pra< t j c .i rig p h y s i i  i m  a n d  s u r g e o n  I n  t h e  Palmier a n d  Was.il.la 

a r e a ,  1 w a n t  t o  e x p r e s s  m y  c o n c e r n  r eg,;u di n g  pr 1 »t* Lc-*n»-. w i t h  

l i a b i l i t y  i n s u r a n c  e. I'radi I iori.i! I y , t h e  m a  ior i. ty  (,)l p h y s i c i a n s  

h a v e  b e e n  d e d i c a t e d  t o  t a k i n g  c a r e  ol p e o p l e  a n d  t h e  s u r g e o n  

e s p e c i a l l y  d e l i g h t s  i n  f r e e i n g  p e o p l e  f r o m  p a i n  a n d  d i s e a s e .  

U n f o r t u n a t e l y , t h i s  p r a c t i c e  ol h e a l t h  c a r e  d e l  i v o r y  i s  n o w  b e i n g  

s e v e r e l y  c o m p r o m i s e d  b y  a l t i t u d e s  o f  f e a r ,  s u s p i c i o n s  a n d  a n x i e l y  

e n g e n d e r e d  b y  t h e  l i a b i l i t y  c r i s i s  I.ri rh is d a y  a n d  a g e ,  i t  i s  

i m p o s s i b l e  to  p r o v i d e  g o o d  h e a l t h  c a r e  w i t h o u t  a d e q u a t e  l i a b i l i t y  

i n s u r a n c e .  H o w e v e r ,  w i t h o u t  a d e q u a t e  r e f o r m  o f  t h e  f o r t  s y s t e m ,  

.1 f e a r  t h a t  t h e  p r o b l e m  w i l l  c o n t i n u e  t o  s n o w b a l l  a n d ,  a s  h a s  

h a p p e n e d  e l s e w h e r e  in t h e  U n i t e d  S t a t e s ,  p r o f e s s i o n a l s  w i l l  

e s c a p e  f r o m  t h e  v i c i o u s  c i r c l e  o f  . l i a b i l i t y  p r o b l e m s  b y  s i m p l y  

a b a n d o n i n g  t h e i r  p r o f e s s i o n . C h a t  p r o b a b l y  is  a  b e t t e r  

a l t e r n a t i v e  t h a n  e i t h e r  c o m p r n i n  is i n g  t h e i r  p r i n c i p l e s  of  h e a l  th 

c a r e  o r ,  o n  t h e  o t h e r - h i n d ,  d r i v i n g  u p  t h e  c o s t  o f  h e a l t h  c a r e  

s i m p l y  t o  p r o t e c t  t h e m s e l v e s  f r o m  u n t o w a r d  suits,.

A l a s ,  e v e n  w h e n  a  p h y s i c i a n  c o n t e m p l a t e s  a n o t h e r  p r o f e s s i o n  t h a t  

m a y  b e  a s s o c i a t e d  w i t h  l o w e r  r i s k ,  e v e n  t h o s e  p r o f e s s i o n s  t o d a y  

a r e  n o t  i m m u n e  f r o m  u n r e s t r i c t e d  a n d  e v e n  i n d i s c r i m i n a t e  

l i a b i l i t y  s u i t s .

T h e  U n i t e d  S t a t e s  A t t o r n e y  G e n e r a l  Tor t P o l i c y  W o r k i n g  G r o u p  

A n a l y s i s  ( F e b r u a r y  I9 8 6 )  r e c o m m e n d s  m e a n i n g f u l  l e g i s l a t i o n  t h a t  

w o u l d  m a k e  p o s s i b l e  a f f o r d a b l e  arid a v a i l a b l e  l i a b i l i t y  i n s u r a n c e .  

I t ’s  r e c o m m e n d a t i o n s  a r e  i n c l u d e d  in HIT 5 3 2  a n d  S B  3 7 /  i n  t h e i r  

o r i g i n a l  f o r m .  A c c o r d i n g l y , I s t r o n g l y  u r g e  y o u  t o  s u p p e r  1 t h o s e  

b i l l s  in t h e i r  or i g ina l,  f o r m  a n d  in t h a t  w a y  t o  h e l p  e n a c t  

m e a n i n g f u l  tor i r e f o r m .

S i n c e r e  I y ,
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S o u t h e r n  R e g i o n  

EM ER G EN C Y

M e d i c a l  S e r v i c e s  C o u n c i l ,  I n c .

April 11, 1985

JTep. M ik e  n. Miller, C h a i r m a n

J u d i c i a r y  Coiiimittee

A J a s k a  i iculc  o f  c ' i- t 'h c ix iv i  ••
r.c. re; '*

J un ea u,  £l( 99 81 1

n e a r  Representative- Miller:

T h i s  let-t.fi j. to rec-ut-r-t that the- J u d i c i a r y  Cornnitcee c o n s i d e r  incotporcn.ing 

HB 418, "An A c t  r el a t i n g  to l i a b i l i t y  rut' p r o v i d i n g  e m e r g e n c y  medicaj u r ^ , "  

in t o  a n o t h e r  pi ece  of l e g i s l a t i o n  n e w  in the J u d i c i a r y  C o m m  tc.ee sa c n  as 

H B  532. T h i s  si l l  s l i g h t l y  s r o a d e n s  the i m m u n i t y  r r a a  i i a s i l i t y  c u r r e n t l y  

c o n f e r r e d  u p o n  c e r c i t i e s  e m e r g e n c y  m e d i c a l  technicians. a n a  l i c e n s e d  m o b i i a  

i n t e n s i v e  c ur e  pe rained ics. T n i s  l e g i s l a t i o n  is e s s e n t i a l l y  a H o u s e k e e p i n g  

b i l l  w n i c h  m o r e  c l e a r l y  r e f l e c t s  t h e  i n t e n t  of ru e o ri gi nal  la ng uag e.

Tlie l a n g u a g e  c o n t a i n e d  AH 0 8 . 6 4 . 3 5 o  w a s  p a s s e u  b y  cue L e g i s l a t u r e  in 1974  w n e n  

the t'_ rame di c l i c e n s i n g  l e w  was  ycisseci. 1 d r a f t e d  the l a n g u a g e  c o n t a i n e d  in 

A S  1 8 . 0 8 . 0 8 6  in  1 978 w h e n  cue L e g i s l a t u r e  e s t a b l i s h e d  cue e m e r g e n c y  m e d i c a i  

tech ni cia n c e r t i f i c a t i o n  r^juir em en ts.  T h e  i n t e n t  of these s e c t i o n s  is to cry 

ho re mo ve t n e  fe a r  of l i t i g a t i o n  f r o m  tne shouiciers or t nese p r o v i d e r s  a t  tne 

times w h e n  they ne e d  t o  *,e m o s t  a g g r e s s i v e  in th e m a n n e r  in v/hicr they cto 

t h e i r  jobs. T h i s  i s  t h e  p e r i o d  w h e n  t h e y  a r e  d e a l i n g  w i t h  t h e  v e r y  se r i o u s l y  

injur ed or ill person. I'm  s u r e  R e p r e s e n t a t i v e  Xoponen, EtfT-I, w o u l d  o e  ao i b  

to v e r i f y  this.

T h e  reason w n y  tnese c h a n g e s  arc n e e d e d  is chat several a t t o r n e y s  n a v e  

r e v i e w e d  the p r e s e n t  l a n g u a g e  a nd i n t e r p r e t e d  it t o  o e  v e r y  restictive. If 

tne p l a i n t i f f  c o u l d  s n o w  tnat t hey w e r e  n o t  in i m m e d i a t e  o a n g e r  of the l o s s  or 

t he ir  l if e  (the fact that they l i v e d  m i g h t  b e  p r i m  f a c i e  e v i d e n c e  of tna t  

fact), t h e n  d e f e n d e n t  e m e r g e n c y  m e d i c a l  technician, mo s t  of w n o m  in t hi s  s ta te  

a r e  vo lun te er s,  w o u l d  n o t  o e  ao l e  t o  us e t h i s  as  a defense. T n e  i n t e n t  of tne 

l e g i s l a t u r e  w a s  tnat th e E M I s  s n o u i u  o e  c o v e r e d  in any  s e r i o u s  case, n o t  j u s t  

i m m i n e n t l y  l if e  t h r e a t e n i n g  cases.

I r e c o gn is e that it is g e t t i n g  l a t e  in the session. I a n  a l s o  a w a r e  of o t h e r  

f a c t o r s  t hat i n f l u e n c e  a b i l l ' s  p r o g r e s s  t h r o u g n  tne system. W h a t  I w o u l d  

p r o p o s e  is that the o i l l  b e  p a s s e d  o ut  o f  H E S S  t o  J u d i c i a r y  a n d  t he n  comoineci 

w i t h  H B  532. T h i s  oi l l  s eem s t o  b e  g e r m a n e  an d a p p a r e n t l y  n a s  a g o o d  c h a n c e  

of b e i n g  p a s s e d  t h i s  session.



j.l) tr ie a C  OS C fic  ir t a lp t a C t iO e  C riisX .-*  o u t  V O lu liC e e t ' u i i j j j  a i iu  t n e  Ca.Ca.co o i u

n o n p r o f i t  o r g a n i s a t i o n s  w n i c n  o p e r a t e  t n a m  a r e  o e c o m i u j  m o r e  a n d  m o r e  fearful. 

T h i s  legiaiurioii w i l l  u e i p  case  that c o n c e r n  soitiewiiac. he tne same time one

S t a t e ' s  E M T  c e r t i f i c a t i o n  ana p a r a m e d i c  l i c e n c i n g  p r o g r a m s  u o  a j o o j  joo  of

a s s u r i n g  that the c o n s u m e r  w i l l  r e ce ive  q u a l i t y  e m e r ge nc y ra t s  wiien t h e y  a r e

in need. T n e s e  ar e the r e a s o n s  .-.he Representative: d a v a r p -  u u  tin* louse L a o o r

aiid C o m m e r c e  p a s s e d  th i s  o i l l  out.

T n a n k  y o u  a g a i n  for s p o n s o r i n g  cite s e a t  o e l c  oill. I7e in E M C  nav~  D e a n  d o in g 

a i l  tnat w e  c a n  to g e e  it passed. W.ion y o u  n e e o  m o r e  nelp, j u s t  l e t  u s  know.

l/aui regards,

Taotiias D. Scocc 11 
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Rep. G r u e n D e r g
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To :  I n s u r a n c e  T a s k  F o r c e  Members
A l a s k a  S t a t e  L e g i s l a t o r s

D a t e :  A p r i l  8 , 1986

Re :  I n s u r a n c e  p r o b l e m s

F rom : 1 2 6 0  I n n ,  J im  and  Ann S h o o k  rK

Wha t  i s  b e i n g  done  i n  r e g a r d  t o  t h e  i n s u r a n c e  p r o b l e m s  p r e s e n t l y  o c c c u r -  
r i n g  i n  t h e  S t a t e  o f  A l a s k a ?
My h u s b a n d  a n d  I  own and  manage a  s m a l l  b u s h  l o d g e  n e a r  N o r t h w a y ,  A l a s k a ,
3 8  m i l e s  f r o m  t h e  U . S . - C a n a d i a n  b o r d e r .  We a r e  t h e  f i r s t  a l l - s e r v i c e  
l o d g e  open  y e a r - r o u n d  when e n t e r i n g  A l a s k a  an d  t h e  o n l y  one i n  1 1 3  m i l e s  
o f  h i g h w a y .  T hu s  we a r e  a  b u s i n e s s  t h a t  s e r v i c e s  t h r o u g h o u t  t h e  y e a r ,  
A l a s k a n s  who a r e  m ov in g  i n  and  o u t ,  c o m m e r c i a l  t r u c k i n g ,  h ig hw ay  c o n s t r u c ­
t i o n  c r e w s ,  a nd  s e a s o n a l  t o u r i s t s  a s  w e l l  a s  t h e  l o c a l  c om m un i t y .  We a r e  
open  3 6 5  d a y s / y e a r ,  f r o m  7 a .m .  t c  m i d n i g h t  o r  l a t e r  and  em p lo y  o n l y  2 - 5  
p e o p l e  d e p e n d i n g  upon  t h e  s e a s o n .  We h ave  a  s t e a d y  b u t  s m a l l  b u s i n e s s < 
i n s t e a d  o f  a  s e a s o n a l  o p e r a t i o n  r u n  b y  a  c o r p o r a t i o n  t h a t  s p e c i a l i z e s  i n  
t o u r i s t s ' ,  m a k in g  ' b i g  b u c k s '  i n  summer and  f o r g e t t i n g  t r a v e l e r s  t h e  r e s t  
o f  t h e  y e a r  b e c a u s e  i t ' s  n o t  p r o f i t a b l e .  As a  r e s u l t ,  we a r e  b e i n g  p e n a l ­
i z e d  i n s u r a n c e - w i s e .
As a  s m a l l  'mom & p o p '  o p e r a t i o n ,  we a r e  p a r t  o f  t h e  b a c k b o n e  o f  t h e  
A l a s k a n  H ig hw ay  s e r v i e e  s y s t e m  f o r  t r a v e l e r s ^ -  and  we a r e  b e i n g  f o r c e d  
o u t  o f  b u s i n e s s .  I s  t h e  S t a t e  w i l l i n g  t o  p r o v i d e  t h o s e  s e r v i c e s  t o  
t r a v e l e r s  i f  we go  o u t  o f  b u s i n e s s ?
B e l ow  a r e  l i s t e d  a  f ew  o f  t h e  p r o b l e m s  w e ' v e  h a d  t h i s  y e a r  w i t h  i n s u r a n c e :
( 1  L i a b i l i t y  -  h a s  a  minimum r e g a r d l e s s  o f  i n c om e  & s i z e  and  t h a t  minimum 
i s  c h a r g e d  t o  e a c h  s e p a r a t e  b u s i n e s s  i n  t h e  same b u i l d i n g .  Ou. b u s i n e s s  
i s  a  4 0 0 0  s q . f t .  2 - s t o r y  l o g  b u i l d i n g  w i t h  5 r o om s  u p s t a i r s ,  a  s m a l l  c a f e  
and  b a r  d o w n s t a i r s  w i t h  a  l i q u o r  s t o r e  a t t a c h e d .  The minimum p rem ium  f o r  
l i a b i l i t y  i s  $ 4 , 5 0 0 :  c h a r g e d  t o  e a c h  a r e a ,  l i q u o r  s t o r e ,  b a r ,  a nd  t h e  r e ­
m a i n d e r ,  t o t a l l i n g  $ 1 3 , 5 0 0  f o r  t h e  one b u i l d i n g .  I n  1 9 8 5 ;  t h e  l i q u o r  s t o r e  
and  b a r  g r o s s e d  $ 6 4 , 4 3 7 .  W i t h  t h e  c o s t  o f  r e s a l e  i t e m s  a t  $ 4 8 , 6 7 9 ,  we 
made $ 1 5 , 7 5 8  t o  c o v e r  w a g e s ,  m o n t h l y  b an k  p a ym en t s  o f  $ 1 8 0 0  f o r  t h e  l i c e n s e  
o t h e r  o v e r h e a d  a s  w e ] l  a s  l i q u o r  l i a b i l i t y  o f  $ 9 , 0 0 0  a nd  f i r e  i n s u r a n c e  
w h i c h  i s  g o i n g  up 1 om $ 6 , 0 0 0  ( p a r t i a l  c o v e r a g e  o n l y ) .  And o v e r h e a d  i n  
t h e  b u s h  i s  more  e x p e n s i v e  t h a n  an yw he re  e l s e  a s  we h ave  t o  p r o v i d e  e v e r y ­
t h i n g  i n c l u d i n g  e l e c t r i c i t y .
It is o bv i ou sl y a choice of ch a r gi n g y o u  $2 2 .5 0 / c a n  of b e e r  (equivalent 
to the increase in premiums), closing the bu siness or taking a chance on 
b e i n g  s ue d  or b u r n e d  out after  6 years of h a r d  work.

( 2  Due t o  o u r  i s o l a t e d  l o c a t i o n ,  o u r  two w r e c k e r s  ( o n e  l a r g e  & one s m a l l ) ,  a r e  n o t  u s e d  on a  r e g u l a r  b a s i s  c u t  a r e  e s s e n t i a l  t o  r o a d  t r a f f i c .  I f  one 
o f  y o u  g o e s  i n  t h e  d i t c h  a t  4 0  b e l o w  on a  d a r k  n i g h t ,  w o u l d n ' t  y o u  l i k e  a  
w r e c k e r  s e r v i c e  a v a i l a b l e ?  A t  p r e s e n t , l i a b i l i t y  f o r  t h e  two w r e c k e r s  i s  
a p p r o x i m a t e l y  $ 4 , 0 0 0 .  L a s t  y e a r ,  b o t h  w r e c k e r s  made $ 1 0 , 8 6 6  w h ic h  b a r e l y  
p a y s  f o r  t h e  m a i n t e n a n c e  & r e p a i r s ,  i n s u r a n c e  f e e s  and  o p e r a t o r  c o s t s .  The 
l a r g e  w r e c k e r  h a d  2  s e m i - t r u c k  t ow s  t o t a l l i n g  $ 3 , 0 0 0 ;  one p a i d  6 mon th s  
l a t e ,  t h e  o t h e r  i s  s u e i n g  f o r  $ 6 , 0 0 0  b e c a u s e  t h e  f r o n t  a x l e  was p u l l e d  o f f  
due t o  t h e i r  t r u c k  b e i n g  o v e r l o a c e d  4 0 , 0 0 0  l b s .  & t h e i r  tow  h o o k s  b e i n g
b r o k e n .  T h i s  was o u r  f i r s t  c l a i m  s i n c e  b e i n g  i n  b u s i n e s s  6 y e a r s  i t  was
d e n i e d  b e c a u s e  " i t  was n o t  a  c o l l i s i o n " .  We a s k  y o u ,  "Why i s  i t  c a l l e d  

' t o w in g  i n s u r a n c e '  i f  i t  o n l y  c o v e r s  c o l l i s i o n  d am ag e s ? "  The same company ,  
S u p e r i o r  U n d e r w r i t e r s ,  now r e f u s e s  t o  ren ew  o u r  p o l i c y .  We a r e  now i n  a  
p o s i t i o n  w h e r e  we m us t  su e  t h e  i n s u r a n c e  c om p a r y  a n d  d e f e n d  o u r s e l v e s  
a g a i n s t  o u r  c u s t o m e r ' s  s u i t .  We p a y  h i g h  i n s u r a n c e  p rem ium s  t o  a v o i d  t h i s  
p r o b l e m  a n d  y e t ,  i n  t h e  e n d ,  r e g a r d l e s s  o f  p rem ium  c o s t s ,  i t  i s  t h e  i n s u r ­
an ce  company  who i n t e r p r e t s  t h e  p o l i c y  t o  t h e i r  b e n e f i t .
( 3  We h a v e  j u s t  r e c e i v e d  a  l e t t e r  f r o m  t h e  S t a t e  D i v i s i o n  o f  M o t o r  
V e h i c l e s  s t a t i n g  t h a t  t h e  above m e n t i o n e d  l i a b i l i t y  i n s u r a n c e  i s  n o t  
e n ough  ( $ 5 0 0 , 0 0 0  l i a b i l i t y  f o r  e a c h  a c c i d e n t  & same f o r  u n i n s u r e d  m o t o r ­
i s t s ) .  We w e r e  i n f o r m e d  b y  o u r  a g e n t  thd; we c a n n o t  g e t  more u n l e s s  we 
e n t e r  a  ' h i g h - r i s k '  g r o u p  s i n c e  t h e  i n s u r a n c e  i n d u s t r y  f e e l s  t h a t  i s  
e n ough  i n s u r a n c e  f o r  t h e  a v e r a g e  c u s t o m e r .  (eve?)



We a r e  n o t  a  h i g h  r i s k !  B e c a u s e  o f  t h e  l i m i t e d  u s e . D f  o u r  w r e c k e r s ,  I  
i n q u i r e d  a b o u t  t r i p  i n ^ k a n c e  ( b y  t h e  i n d i v i d u a l  s ^ ' / i c e ) ,  b u t  i t ' s  n o t  
a v a i l a b l e . We c a n ' t  e~^R l e g a l l y  u se  o u r  own w r e c W r s  t o  u p g r a d e  o u r  p r o ­
p e r t y  w i t h o u t  t h i s  i n s u r a n c e  and  t h a t  i s  t a k i n g  away o u r  c o n s t i t u t i o n a l  
r i g h t s  a s  U . S .  c i t i z e n s .
The D i v i s i o n  o f  M o t o r  V e h i c l e s  w r o t e  " 1  c an  u n d e r s t a n d  t h e  t u r m o i l  t h a t  
t h i s  new l a w  h a s  w r e a k e d  upon  n o t  o n l y  y o u r s e l f  b u t  many o t h e r  b u s i n e s s e s  
i n  A l a s k a .  The e f f e c t  h a s  b e e n w i d e s p r e a d  and many l o n g  t im e  A l a s k a n s  
b u s i n e s s e s  a r e  c l o s i n g  down b e c a u s e  t h e y  can  n o t  a f f o r d  t o  p u r c h a s e  t h e  
new l i m i t s  o f  i n s u r a n c e  and  c h o o s e  n o t  t o  d i s o b e y  a  l a w  by  o p e r a t i n g  w i t h  
i n s u f f i c i e n t  m o n i e s .  . . . .  Y ou  w i l l  h a ve  t o  c h o o s e  f o r  y o u r s e l f ,  y o u r  
c o m p l i a n c e  w i t h  t h i s  l a w . "  How v /ou ld  y o u  c h o o s e ? ? ? ? ?
O u r  i d e a s  f o r  n e c e s s a r y  c h a n g e s  a r e  b e l o w f
( 1  P u t  a  cap  on c e r t a i n  t y p e s  o f  s u i t s - e s p e c i a l l y  n o n - e c o n o m i c  l o s s e s .  

Award  s u i t s ' a c c o r d i n g  t o  p l a i n t i f f s  a c t u a l  p r o v e n  e x p e n s e s  t h a t  h a v e  
n o t  b e e n  p a i d  by  o t h e r  a g e n t s .

( 2  L i q u o r  l i a b i l i t y  s h o u l d  be a  c i v i l ,  n o t  a  c r i m i n a l  m a t t e r  (we a r e  n o t  
c r i m i n a l s ,  j u s t  t r y i n g  t o  do o u r  j o b ) .  M o re  s t r i n g e n t  l a w s  s h o u l d  be 
made & e n f o r c e d  f o r  d r u n k  d r i v e r s  n o t  b a r t e n d e r s / o w n e r s .  A t  t h i s  r a t e

o n l y  i n  t h e  c a s e  o f  ' g r o s s  n e g l i g e n c e ' .
( ^  The c o u r t  s y s t e m  s h o u l d  p r e v i e w  e v e r y  c a s e  w i t h  a  p a n e l  & d i s m i s s

t h o s e  n o t  c o n c e r n i n g  ' g r o s s  n e g l i g e n c e '  b e f o r e  g o i n g  t o  t r i a l  & c o s t
i n g  e v e r y o n e  i n v o l v e d .( 5  I n d i v i d u a l s  who make u n w a r r a n t e d  s u i t s  s h o u l d  be f i n e d  t o  p ay  c o u r t  
c o s t s  a n d  r e q u i r e d  t o  p a y  a l l  c o s t s  i n c u r r e d  b y  t h e  d e f e n d e n t ,

( 6  I n s u r a n c e  c om p a n i e s  s h o u l d  s t o p  p a y i n g  u n w a r r a n t e d  s u i t s  t o  s a v e  t h e  
h a s s l e .  T h i s  o n l y  e n c o u r a g e s  s u i t s  f r o m  o t h e r  g r e e d y  o r  v i n d i c t i v e  
p e o p l e .

( 7  I n s u r a n c e  c om p a n i e s  s h o u l d  s e t  p rem ium s  a c c o r d i n g  t o  t h e  s i z e  & 
in c om e  o f  b u s i n e s s  and  s e t  up t r i p  i n s u r a n c e  f o r  i n t e r m i t t e n t  use  
o f  e q u i p m e n t .  S m a l l  b u s i n e s s e s  who a r e  n o t  m  i n t r a -  o r  i n t e r - s t a t e  
t r a d e  on a  r e g u l a r  b a s i s ,  u se  t h e i r  v e h i c l e s  p r i m a r i l y  on t h e i r  own 
p r o p e r t y ,  o r  i n t e r m i t t e n t l y  f o r  c u s t o m e r s ,  s h o u l d  n o t  be r e q u i r e d  t o  
c om p l y  w i t h  t h e  "C o m m e r c i a l  F i n a n c i a l  R e s p o n s i b i l i t y  Lav/" .

( 8  P rem ium s  s h o u l d  n o t  h a v e  t o  be p a i d  i n  f u l l  y e a r l y ,  a t  t h e  b e g i n n i n g  
o f  t h e  p o l i c y ;  b u t  q u a r t e r l y  i f  d e s i r e d ; W ha t  r i g h t  h a v e  t h e y  t o  u s e  
o u r  $ 2 5 , 0 0 0  o r  $ 5 0 , 0 0 0  b e f o r e  we e v e n  r e c e i v e  t h e  s e r v i c e ?  And i f  
we c a n ' t  p ay  t h e  t o t a l  am oun t ,  i t  i s  b o r r o w e d  f r o m  t h e  b an k  a t  a 
h i g h e r  i n t e r e s t  t h a n  a  r e g u l a r  l o a n .  We a r e  p a y i n g  i n t e r e s t  & p rem ium  
f r o m  day  1 when the  s e r v i c e  i s n ' t  c o m p l e t e d  u n t i l  day  3 6 5 .

( 9  P l a c e  l i m i t s  on a t t o r n e y  f e e s  and  s e t  up a  s y s t e m  t h a t  an i n t e l l i g e n t  
p e r s o n  can  d e a l  w i t h  a n d  one t h a t  t a k e s  i n t o  a c c o u n t  t h e  p r o b l e m s  o f  
t h e  ' b u s h ' ;  d e l a y e d  m a i l  s e r v i c e  & s u p p l y  d e l i v e r y ,  d i s t a n c e  f r o m  u r b a n  
c e n t e r s  w i t h  e x p e r t i s e ,  f o r m s ,  g c v t .  o f f i c e s  e t c .
We h a v e  b e e n  t r e a t e d  b y  a t t o r n e y s  & t h e  c o u r t  s y s t e m  a s  so  much 
" f o d d e r  f o r  t h e  g r i s t  m i l l " , a n d  t h e r e f o r e ,  a r e  h a n d l i n g  t h e  ab o v e  
l e g a l  m a t t e r  on o u r  own. Ou r  r e q u i r e d  r e s p o n s e _ t o  t h e  C o u r t  summons 
was r e f u s e d  b e c a u s e  i t  was n o t  i n  b l a c k  p r i n t  ( 1  c n l y  h ad  a  b rown 
t y p e w r i t e r  c a r t r i d g e ) ,  was n o t  on l e g a l s i z e  p a p e r  o f  a  c e r t a i n  w e i g h t  
( I  h ad  n on e  and  am 2 5 3  m i l e s  f r o m  t o w n ) ,  i t  was n o t  d o u b l e - s p a c e d ,  t h e  
m a r g i n s  w e r e n ' t  e x a c t l y  1 l / 2 "  f r o m  t h e  t o p  a n d  s o - o n  f o r  s e v e r a l  p age  
I  c a l l e d  t h e  T r i a l  C o u r t s  t o d a y  i n  F a i r b a n k s  t o  r e q u e s t  i n f o r m a t i o n  
on  o b t a i n i n g  a  "C hange  o f  V enue "  i n  t h i s  c a s e .  I  was t o l d ;

" I t  i s  not o u r  j o b  t o  g i v e  y o u t h i s  i n f o r m a t i o n .  Y ou  
s h o u l d  c a l l  an  a t t o r n e y . "

T h ey  r e f u s e d  t o  s e n d  me any  i n f o r m a t i o n ,  s a y i n g  I  h a d  t o  do  my own 
r e s e a r c h ,  And t h i s  i s  a  s t a t e  o f f i c e  w o r k i n g  f o r  t h e  p u b l i c !  !
S o u n d s  t o  me l i k e  t h e y ' r e  w o r k i n g  f c r  t h e  a t t o r n e y s  a t  p u b l i c  e x p e n s e .  

( 1 0  I n c l u d e  s m a l l  b u s i n e s s  ow ne r s  o r  t h e  e who w o r k  w i t h  b u s i n e s s  
on y o u r  ' i n s u r a n c e  t a s k  f o r c e J  a s  w e l l  a s  a  r e p r e s e n t a t i v e s  fDom 
t h e  AVA and CHARR. W ha t  do c o m m i s s i o n e r s  know o f  t h e  a f f e c t s  o f  
i n s u r a n c e  u n l e s s  t h e y  h a v e  r u n  a  b u s i n e s s ?

We l o d g e  ow n e r s  a r e  n o t  w i l l i n g  t o  become CPA, a t t o r n e y  & i n s u r a n c e  a g e n t ,  
a l l  i n  o n e ,w o r k i n g  f o r  w h a t  i s  f a s t  b e c om in g  a  n o n - p r o f i t  b u s i n e s s .  .
Ou r  l o d g e  i s  on t h e  m a r k e t  and  we w i l l  g e t  o u t  a s  s o o n  a s  p o s s i b l e  b e c a ” se 
t n e  s m a l l ,  d i v e r s e  b u s i n e s s  i s  c om ing  t o  an  e n d  i n  A l a s k a .
T h e r e  a r e  n o  p r o s  a nd  c o n s .  We c a n ' t  w a i t  f o r  a n o t h e r  s e s s i o n .
E i t h e r  ch ange  t h e  l a w s ,  a n d  t h e  l e g a l  & i n s u r a n c e  s y s t e m s  o r  y o u  w i l l  m i s s  
t h a t  wa rm , A l a s k a n  h o s p i t a l i t y  on y o u r  n e x t  t r i p  on  t h e  H ig hw a y .
cc t  G o v e r n o r  B i l l  S h e f f i e l d

B a r b a r a  D a l e ,  C o o r d i n a t o r  o f  B o a r d s  & .C om m is s i o n s :
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TE L E P H O N E  ’ 3 0 7  5 6 3  3.2

A p r : 1 10, 1986

R e p r e s e n t a t i v e  M. M i k e  M i l l e r  

P.O. B o x  V  

Juneau, A K  9 9 8 1 1

D e a r  Mr, Miller:

H o u s e  Bill 5 3 2  is p r e s e n t l y  b e f o r e  y o u  a n d  n e e d s  y o u r  careful consideration. 

E v e r y  w e e k  a n o t h e r  s t o r y  c o m e s  out in t h e  n e w s  m e d i a  about u b u s i n e s s  or 

s e r v i c e  w h i c h  h a s  h a d  to d i s c o n t i n u e  b e c a u s e  o f  its inab il Lt y to meet the 

cost o f  liability. S o m e  o f  t h e s e  b u s i n e s s e s s  a r e  ]a r g e  e s t a b l i s h e d  o r g a n i­

zations. S o m e t i m e s  e v e n  Mu n i c i p a l  G o v e r n m e n t s  a re a f f e c t e d  and must 

r e d u c e  t h e i r  s e r v i c e s  on  accou nt o f  the problem. P r e s i d e n t  Reagan has 

s u p p o r t e d  Na ti on al tort r e f o r m  in a rec en t statement.

I k n o w  y o u  r e c o g n i z e  t h i s  as a social probl e m  o f  inroense p r o p o r t  ions and 

I a m  s u r e  that  y o u  w il l  t a k e  s o m e  a ct i o n  on  thi s i ss ue  d u r i n g  this s e s si on 

o f  t h e  l egi slature. T h e  a t t o r n e y s  in A l a s k a  will be p r e s s i n g  y o u  in t he ir  

be s t  interest. I feel that if yo u p a s s  a " w a t e r e d - d o w n "  f o r m  o f  t h i s  

Bill that y o u  a r e  not s e r v i n g  t h e  n e e d s  o f  t h e  p e o p l e  o f  Alaska. T h e  laws 

o f  this S t a t e  a r e  m e a n t  to s e r v e  the  p e o p l e  o f  t h e  S t a t e  o f  Alaska, not 

to s e r v e  those w h o  o r e  adept at w o r k i n g  t h e  la w s  for t hei r own  needs. Ple a s e  

w o r k  h a r d  t o  g i v e  u s  a  Bil l w h i c h  will  a l l o w  u s  s om e  p e a c e  o f  m i n d  on this

I s u p p o r t  t h e  c o n c e p t s  p r o p o s e d  by C i t i z e n s  C o a l i t i o n  for Tort Reform. Th e 

c on ce pt  o f  p r o p o r t i o n a l  l i a b i l i t y  s h o u l d  a ls o  b e  g i ve n y o u r  attention.

i ssue

R E G / n a s
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P r o p o s a l s  t o  C u r b  D a m a g e  A w a r d s  i n  L a w s u i t s  

L e a d  t o  F l o o d  o f  L o b b y i n g  E f f o r t s  o n  B o t h  S i d e s

By Brooks Jackson
S t a f f  f l r p o r l r r  o, Tiir Wai i. S mik.f: r Jen h n  m

WASHINGTON -  Tort reform may 
sound like nn Issue that would interest only 
a law professor, but it’s stirring up nearly 
every business, professional and consumer 
group line and in dozens of stale legisla­
tures. And it's making some people see 
red.

After a recent news conference on the 
subject, for example, a staff aide allied 
with consumer advocate Ralph Nader 
lunged at business lobbyist .fames Coyne, 
knocked him down and burst a blood vessel 
In h.s right eyeball. Mr. Coyne had sup 
gestei; that Mr. Nader is secretly financed 
by personal injury lawyers. The Nader 
mat, Jay Angnff, concedes, "t lost my 
lent, or,"

Mr. Coyne has 'rrovrm l, but the Inci­
dent shows that feeln.ps are running high 
in what is brooming a titanic legislative 
struggle.

fin one side are those who favor limit­
ing damage awards in personal injury 
suits: practically Hie nation's enlire busi­
ness establishment, Hie insurance industry, 
the medical profession and assorted groups 
of educators and public officials. On Hie 
other side, backing Hie "consumer's right 
to sue," is an alliance of personal injury 
lawyers, labor unions, consumer and envi­
ronmental groups, and Mr. Nader.

The insurers, as well as manufacturers 
and some defense lawyers, say that the 
high cost of personal injury lawsuits, a 
growing number of big damage awards 
and courl derisions that have broadened 
manufacturers' liability are the major rea 
sons for !>• current soaring cost and dwir 
.iling availability of liability insurance

But Mr. Angoff. counsel for the National 
Insurance ( 'onsumer ( irganization, says re- 
striding damages and liability would "pe­
nalize people wlio are already injured." I to 
contends that Ibere are "absolutely no 
data . . .  to Indicate that the legal system 
Is even part of the reason for the aslro- 
nnmiral increases in insurance rales."

Both sides have political-actlon commit­
tees that give millions of dollars in elec 
tioncampaign contributions. Belli also 
spend heavily on public relations, advertis­
ing and lobbying and can mobilize thou­
sands of members to bring pressure on 
their congressmen or state legislators.

Already, for example, the Insurance in­
dustry is spending Sli.f) million to try to 
convince the public that it has a "lawsuit 
crisis" rather than an "insurance crisis" 
on its hands.

()nr of its print advertisements shows a 
forlorn youth in a high school football jer­
sey and says, "A lot of schools are thinking 
about closing down their sports programs. 
Why? It's part of the price of the lawsuit 
crisis." other ads say that even clergymen 
are being sued for "religious malpractice" 
and that many obstetricians have stopped 
delivering babies nut of fear of being sued

Limits on D a m a g o
■Judgments
For

Alliance of American Insurers
American Consulting Engineers 
Council
American Medical Association 
National Association of Home Builders 
National Association of Manufacturers 
National Association of Realtors 
,-ntiioi.H Association of rvs atci
Townships
National Federation of Independent 
Business
National School Boards Association 
U.S. Chamber of Commerce

Against

Association of Trial Lawyers 
of America
Brown Lung Association 
Consumer Federation of America 
Consumers Union 
Environmental Action 
National Council of Senior Citizens 
Public Citizen (Ralph Nader)
United Auto Workers Union 
United Steelworkers Union 
Women’s Legal Defense Fund

Television ads carry the same themes.
The ads are financed by the Insurance 

Information Institute, the publicity arm of 
tin’ industry. They are aimed at influenr- 
ing hills pending before Congress and in 
several slate legislatures, as well as a bal­
lot initiative in California. The industry's 
ads are concentrated in a dozen key stales 
«'.'u| the District ot Columbia ami are being 
timed to coincide with state legislative .ses­
sions,

Personal injury lawyers say there isn't 
any way they can match such a publicity 
campaign. "We're David and they're Go­
liath," says Alan Parker, piiblir-affnirs dl- 
reetor for Hie Association of Trial Lawyers 
of America.

But the trial lawyers aren't exactly 
fighting with slings and stones. Their or­
ganization has a Washington staff of about 
100 people and a rapidly growing political- 
action committee with $1.2 million In the 
bank at last report. It retains two of Wash­
ington's premier lobbyists, Democrat 
Thomas Hoggs and Republican William 
Timmons.

The real strength of Hie lawyers' lobby, 
however, lies in its 60,nt.0 members, who 
see a potential threat to llieir livelihoods. 
Various proposals now being considered 
would make it more diffwull for people to 
collect damages for injury nr illness, would 
limit Hie amount of damages clients could 
collect, and would even cap the amount 
lawyers could collect in fees.

California trial lawyers Imve nltraded

pledges of more than $1 million tr. fight a 
June 3 ballot initiative that would curb 
plaintiffs' ability to rolled judgments from 
defendants in some eases. The president of 
the state trial lawyers' joclation, Peter 
Minton, wrote in a March 17 letter to mem­
bers: "Over a dozen firms and individuals 
in California have already committed 
more than $100,000 to the fight. Some have 
contributed as much as SJ00.G00. We need 
every penny we can raise."

But wherever possible, the trial lawyers 
are keeping a low profile and leaving the 
talking to Mr. Nader and to allied con­
sumer and union groups. Mr. Nider ac­
cuses Ihe insurance Industry of a ' conspir­
acy" to raise premiums and strip victims 
of their rights. He and Joan Claybrook, an 
old ally who was the federal auto-safety 
chief in the Carter administration, have 
formed the Coalition for Consumer Justice, 
which includes consumer groups, .come big 
labor unions and "victim" group; includ­
ing sufferers from white-lung ami brown- 
lung disease.

On the other side, a spokesman for the 
27n,oon-mcmbcr American Medical Associ­
ation says the cost of malpractice judg­
ments is the AMA's "issue No. I." And a 
spokesman for the U.S. Chamber of Com­
merce says that group decided last week to 
start its own advertising campaign against 
escalating product liability judgments.

The chamber hasn't decided how much 
It will spend, but it ls likely to be a consid­
erable sum. Rarry Bauman, an attorney 
for the chamber, says the group also secs 
this as its top legislative issue for 'he com­
ing year, and lie says, “ We don't want to 
shortchange it in any way."

In addition, Mr. Coyne, execu Ive vice 
president nf the American, nnnuiting Engi­
neers Council, has put together a coalition

of business groups supporting limits on 
damage judgments, railed the A nerican 
Tort Reform Association. The more than 
2nd member groups range, alphabetically, 
from the Academy of General Dentistry to 
the Wood Machinery Manufaclirers of 
America.
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By Brooks J ackson
Staff Reporter of Tiip. Wai.i. S rnpp.T Jouhnm

WASHINGTON -  Tort reform may 
sound like an issue that would interest only 
a law professor, but it's stirring up nearly 
eVery business, professional and consumer 
group here and in dozens of state legisla­
tures. And it's making some people see 
red.

After a recent news conference on ttie 
subject, for example, a star aide allied 
witli consumer advocate Ralph Nader 
lunged at business lobbyist James Coyne, 
knocked him down and burst a blood vessel 
in Ills right eyeball. Mr. Coyne bad sug­
gested that Mr. Nader is secretly financed 
by personal injury lawyers. The Nader 
man. Jay Angoff, concedes, "I lost my 
temper."

Mr. Coyne has recovered, but the inci­
dent siiows that feelings are running high 
in what is becoming a titanic legislative 
struggle.

On one side are (hose who favor limit­
ing damage awards in personal injury 
suits: practically the nation's entire busi­
ness establishment, the Insurance Industry, 
the medical profession and assorted groups 
of educators and public officials. On the 
other side, backing the "consumer's right 
to sue." is an alliance of personal-lnjury 
lawyers, labor unions, consumer and envi­
ronmental groups, and Mr. Nader.

The ‘nsurers, as well as manufacturers 
and snnte defense lawyers, say that Hie 
high msl of persf nal-injury lawsuits, a 
growing number of big damage awards 
and court decisions Hint have broadened 
manufacturers' liability are the major rea­
sons for the current soaring cost and dwin­
dling availability of liability Insurance.

But Mr. Angoff, counsel for the National 
Insurance Consumer Organization, says re­
stricting damages and liability would "pe­
nalize people who are already Injured." He 
contends that there are "absolutely no 
data . . .  to indicate that the legal system 
Is even part of the reason for the astro­
nomical increases in insurance rates."

Both sides have political-action commit­
tees that give millions of dollars in elcc- 
tion-campalgn contributions. Both also 
spend heavily on public relations, advertis­
ing and lobbying and can mobilize thou- • 
sands of members to bring pressure on 
their congressmen or state legislators.

Already, for example, the insurance in­
dustry Is spending $6.5 million to try to 
convince Hie public that it has a "lawsuit 
crisis" ra'lier than an "Insurance crisis" 
on its hands.

One of its print advertisements shows a 
forlorn youth In a high school football jer­
sey and says, "A lot of schools are thinking 
about closing down their sports programs. 
Why? It's part of the price of the lawsuit 
crisis." Other ads say that even clergymen 
are being sued for "religious malpractice" 
and that many obstetricians have stopped 
delivering babies out of fear of being sued.

Limits on Damage 
Judgments
For
Alliance of American Insurers 
American Consulting Engineers 
Council
American Medical Association
National Association of Home Rudders
National Association of Manufacturers
National Association of Realtors
National Association of Towns ar.d 
Townships
National Federation of Independent 
Business
National School Boards Association 
U.S. Chamber of Commerce

Against

Association of Trial Lawyers 
of America
Brown Lung Association 
Consumer Federation of America 
Consumers Union 
Environmental Action 
National Council of Senior Citizens 
Public Citizen (R -Jph Nader)
United Auto Workers Union 
Unit’d Steelworkers Union 
Women’s Legal Defense Fund

Television ads carry the same themes.
The ads are financed by the Insurance 

Information Institute, Hie publicity arm of 
the industry. They are aimed al influenc­
ing hills pending before Congress and in 
several stale legislatures, as well as a bal­
lot initiative in California. The industry's 
ads are concentrated in a dozen key stales 
and the District of Columbia and are being 
timed to coincide with state legislative ses­
sions.

Personal-lnjury lawyers say there isn't 
any way they can match such a publicity 
campaign. "We're David and they're Go­
liath," says Alan Parker, publir affairs di­
rector for the Association of Trial Lawyers 
of America.

But the trial lawyers aren't exactly 
fighting with slings and stones. Their or­
ganization has a Washington staff of about 
100 people and a rapidly growing political- 
action committee with $1.2 million in the 
bank at last report. It retains two of Wash­
ington's premier lobbyists, Democrat 
Thomas Boggs and Republican William 
Timmons.

The real strength of the lawyers' 'obhy, 
however, lies in its GO,000 members, v no 
see a potential tlrcn' to their livclilr. *ls. 
Various proposals now being cons! J ‘red 
would make it more difficult for pei»le to 
collect damages for Injury or illness, would 
limit the amount of damages clients could 
collect, and would even cap the amount 
lawyers could collect in fees.

California trial lawyers have attracted

pledges of more than $1 million fo fight a 
June 3 ballot initiative that would curb 
plaintiffs' ability to collect Judgments from 
defendants in some cases. The president of 
I lie state trial lawyers' association. Peter 
Hinton, wrote in a March 17 letter to mem­
bers: "Over a dozen firms and individuals 
in California have already committed 
more than $100,000 to the fight. Seme have 
contributed as much as $300,000. ” 'e need 
every penny we can raise."

But wherever [Kissihle, the trial lawyers 
are keening a low profile and lea Ing the 
talking to Mr. Nader and tn allied con­
sumer and union groups. Mr. Nider ac­
cuses the Insurance industry of a ‘ conspir­
acy" to raise premiums and strip victims 
nf their rights. He and Joan Claybrook. an 
old ally who was the federal auto-safety 
chief in the Carter administration, have 
formed the Coalition for Consumer Justice, 
which includes consumer groups, come big 
lalior unions and “victim" group; includ­
ing sufferers from white-lung and brown- 
lung disease.

On the other side, a spokesman fo" the 
270,000-tm. ‘ °r American Medical Associ­
ation says the cost of malpractice judg­
ments is the AMA’s "issue No. 1." And a 
spokesman for the U.S. Chamber of Com­
merce says that group decided last week to 
start its own advertising campaign against 
escalating prodiict-liabillty Judgments,

The chamber hasn't decided how much 
it will spend, but it is likely to be a consid­
erable sum. Barry Bauman, an attorney 
for (lie chamber, says the group also sees 
tills as its top legislative issue for tne com­
ing year, and he says, "We don't want to 
shortchange it in any way."

In addition, Mr. Coyne, exoru Ive vice 
president of the American Consulting Engi­
neers Council, has put together a coalition

nf business groups supporting limits on 
damage Judgments, ca."ed the American 
Tort Reform Association. The more than 
2(K) member groups range, alphabetically, 
from Hie Academy of General Dentistry to 
Hie Wood Machinery Manufactirers of 
America.
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By STK.niEN W k k m i k i ,

S t a f f  R e p o r te r  of Tiif Wai.i.S ihkk.t Jciprnai,
WASHINGTON -  Tim crisis over the 

soaring cost and scarcity of liability insur­
ance is creatine mounting pressure on Con­
gress to net.

"The insurance problem is just all over 
Hie place," says Sen. John Danforth IR., 
Mo.l, chairman of the Senate Commerce 
Committee.

The lightning rod for action is legisla-
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linn to change Ihe law of product liability— 
the part ol the tort system In which those 
Injured in accidents while using products 
from cars In telephone booths file lawsuits 
for damages against rompnnles they 
blame for their Injuries. Such changes 
have been hotly debated In congressional 
committees for several years, but now 
there is "greater urgency." says Sen. I)an- 
forth, whose staff is drafting legislation.

Added pressure will come from the 
Reagan administration, which is circulat­
ing its own pi noosed product-liability legis* 
laiimi. While flic president's proposal wilf 
meet some opposition, It may also serve as 
a catalyst. "This will provide Ihe 500 pound 
gorilla llial's been missing." says Philip 
Harter, a Washington lawyer who is push­
ing for changes in Ihe law.
T im e M ay Run Out

Consumer group opposition, and differ­
ences in legislative approaches, may 
thwart the pressure created by Ihe crisis. 
"lx>gislation will make it out of committee 
and maybe even through the Senate but I 
don't think (here's lime for the House to 
act this year," says Victor Schwartz, a 
lawyer and former law professor who rep­
resents the Product Liability Alliance, a 
business coalition pushing for changes in 
the law.

Past efforts, led by Sen. Robert Hasten 
lit., Wis.l, focused on setting national 
standards for stale and federal courts, 
specifying when manufacturers nr distribu­
tors may he liable. Critics viewed Ihe pro 
posal as relieving lit' liability of manufar- 
turnrs at Hie expense nf accident victims. 
The bill became lied up in committee.

Now, Sen. Danforth is trying a different 
approach, one that is more a rhange in 
procedures than standards. His plan, still 
being drafted, wouldn't change liability, 
hut would provide financial Incentives lo 
both sides to encourage settlements and 
discourage going lo trial.

A Different Approach
The proposals Hie administration is 

dialling i.iku ,i mlii icm approach, sources" 
say, proposing in limit piinii.ee ami pain' 
and suffering awards lo MUO.OllO, capjmip 
fees charged by plaintills' lawyers on a 
sliding scale ol 1W, ol Hie lust .SllilUHItl nT 
damages down to 10' r after S.lliO.QOO. TIi"
adniiiiislralKin would slop Hie practice 
making defendants jointly liable, whic 
has led to well iifl defendants who were 
only partly lesimns.hle paving in lull. 
These changes would be both in prmluct li- 
nbilily cases and in lawsuits against Ihe 
federal government and federal contrac­
tors.

However, the administration would also 
partially return to Sen. Knsten's controver­
sial approach, setting liability standards 
for products, such as requiring proof of a 
negligent design or a defect. Similar pro­
posals are in a bill introduced by Sen. 
Mitch McConnell IR., Ky.l. Admlnislration 
officials are seeking support from Sens. 
Danforth, Hasten and Slade Gorton (R., 
VVash.l, hoping for some accommodation.

The crucial question is whether there Is 
a compromise and on what terms. Sen, 
Danforth says. "I'm flexible, but some 
things in the administration's bill will, he
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A n a P o p u l a r  V i e w s  P r e v a i l
Ry Pegc.y Berkowitz ' For their part, Canadian patients "are

s ia jf iiepartero/tmr wai.i.sinp.rr JouriNAi. perhaps more trusting," says Marc Gold-
When It comes to medical malpractice, berg, a Florida ophthalmologist who has 

Canada's common-low system has almost practiced in bolh countries. They also pay 
all the features the American Medical As- little or nothing for medical care because 
sociation is urging In the U.S. as a way to of government health Insurance. Frances 
ease doctors' legal and Insurance woes. Miller, a Boston University law professor.

Paln-and-suffering awcrds are limited says this makes them less vengeful when a 
by Canadian Supreme Court rulings to treatment goes wrong, "One factor, when 
about $128,000. Contingency i'c°s are yon decide whether to sue," she explains, 
banned in Ontario and restricted in several "Is how much you're out of pocket." 
other provinces. Punitive damages are sel- When malpractice suits do arise, many
dom awarded in personal-lnjury cases, and doctors benefit from t l 1 Canadian Medical 
judges rarely permit Jury trials of civil Protective Association. About 85% of phys- 
suits. And marginal and frivolous acilans Icians belong lo the group, which provides
are discouraged by the possibility that the 
loser may have to pay up to two thirds of 
the winner’s court costs.

l*'irgeiy because of such curbs, mal­
practice awards and out-of-court settle­
ments are sharply lower In Canada, total­
ing only $10 million in 1984—less than some 
jury awards lo Individual plaintiffs in Ihe 
U.S. Malpractice Insurance, In turn, costs 
significantly less. Even high-risk special­
ists like obstetricians and neurosurgeons 
will generally pay only $.'1,500 for protec­
tion this year; many of their U.S. counter­
parts will pay $90,000 or more.

Hut Canadians also have a set of atti 
tildes toward both medicine and law, and a 
form of malpractice protection for doctors, 
that would be difficult to transplant to an­
other country. They are only about one- 
fifth as likely as Americans to sue their 
doctors. There Is no significant patient- 
lights movement, no vigorous lobby to 
change the legal system and little public 
complaint even from plaintiffs' lawyers.

Oversize Awards

Many Canadian lawyers, for Instance, 
believe that settlements in the U.S. have 
grow :i unnecessarily lar^e. " Awards tor 
ever type ol personal injury are too high' 
in the U.S. and aren't realistic.'1 says 
Jacques Nols, a Montreal detense law­
yer.

Moreover, while some feel that lawsuits 
ran be a beneficial corrective In cases of 
negligence, many Canadian lawyers and 
doctors agree that limiting the size of set­
tlements has no effect on the quality of 
medical care

The "primary factor" controlling the 
medical practice, says Justice Allen M. 
Ljnden, who heads Canada's Law Reform 
Commission, "is the human desire to do a 
good Job. Tort law is one factor, but I can’t 
see whether the award is $100,000 or $200,- 
000 or $300,000 that It makes a heck of a lot 
of difference."

Adds Mr. Nols: "I simply don't believe 
a doctor will be sloppier because he knows 
there’s a cap on awards," A number of Ca­
nadian lawyers, though, like their U.S. col­
leagues, believe the cap is unfair to the pa­
tient. "It hurts the plaintiff, there's no 
question about it," says Gordon Kuglei, a 
Montreal lawyer.

f  AWARDS for every type 
jC jL of personal injury are 
too high in the U.S. and 
aren’t realistic,’ says a 
Montreal defense lawyer.

legal defense and pays malpractice claims 
and settlements, but technically Isn’t an In­
surance company.

The 85-year-old association widely pub­
licizes Its intention to defend any suit In 
which It believes a doctor wasn't negligent. 
"They’ll spend $15,000 lo fight a $15,000 ac­
tion." says Alan Lenczner, an attorney 
with McCarthy & McCarthy, a Toronto law 
firm whose clients include CMPA.

Lower Rales
Members will pay annual fees this year 

of $288 to $3,500, depending on their spe­
cialties. A large U.S. malpractice Insurer, 
St. Paul Fire & Marine Insurance Co., says 
its typical premiums range from $1,365 for 
an Arkansas general practitioner to $10fi,- 
508 for a Miami neurosurgeon.

Stuart Lee. CMPA's associate secretary 
treasurer, says it would be hard now for 
American doctors to contribute enough 
capital to form a similar group.

While conditions are still romparably 
favorable, some doctors and lawyers fear 
that Canadians are beginning (o emulate 
their more litigious American neighbors. 
In 19H4, the number of malpractice sn.ts 
and the amount paid to claimants were 
both about twice as great as they were live 
years earlier. And CMPA's fees for some 
doctors have risen 1,000%> in three years.

Ellen Picard, a professor of law and 
medicine at the University of Alberta, at­
tributes this partly to the growing number 
of Canadian lawyers specializing In liabil­
ity cases and partly to media reports of 
large awards in the U.S. She adds that, as 
a result, Canadian doctors have begun to 
react like American doctors, practicing 
more defensively.

However, she says, "I think Canada 
need not be headed the way of the U.S. 
(because of) the Canadian nature and the 
different practices of law and medicine."
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Seair Alaska Airlines, once a major region­
al carrier in the state, filed Wednesday to 
reorganize its finances under the protection of 
U.S. bankruptcy laws.

A  Chapter il bankruptcy petition listed 
assets of $48.5 million and liabilities of $44.3 
million.

The petition listed Alfred E. Gay, a major 
company shareholder, as the carrier’s major 

1 unsecured creditor —  owed $12 million.

Gay could not be reached for comment 
Wednesday.

Seair, which owns 22 planes and six heli­
copters, had served 40 Bush communities, 
primarily out of Bethel, St. Marys, King 
Salmon, Dillingham and Anlak hubs.

•*' ';J, f
But in late January, after 42 years of 

service, the airline suspended service and laid 
off 150 workers.

Jack McCormick, a Seair vice president for 
finance, said m  a January interview tne 
company couldn’t afford the skyrocketing cosT 
of federally required liability insurance. 0 ”

But he said the company hoped to resume 
operation once it found affordable insurance.

McCormick also couldn’t be reached 
Wednesday.

Other major creditors in the bankruptcy 
petition included American Avionics of Seat­
tle, Bayly Martin &  Fay of Alaska Inc., 
Chevron U  S.A, and Consolidated Aircraft of 
Sryville, N.Y.

A  Chapter 11 petition allows a company to 
keep creditors at bay while completing finan­
cial reorganization. The plan must meet c.edi­
tor scrutiny and obtain court approval

g o o d  n e w s ,  b a d  n e w s

Malpractice bought us our house in Connecticut, 
whiplash got us this condo, false advertising the Bent- 

, lc>. while malfunctioning scat belts arc putting the 
kids through college.”



T a n a r f i
V a l l e y  
C l i n i c

F a m i l y  M e d i c a l  C a r e
S m  c6 19 5f

A pri l 9 , 1986

i '< Ui V

M r .  M i k e  M.  M i l l e r  
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B o x  V

J u n e a u ,  AK  9 9 8 0 1  

D e a r  M r .  M i l l e r :

i a m  w r i t i n g  t o  v o u  a b o u t  H o u s e  B i l l  5 3 2  a n d  S e n a t e  B i l l  3 7 7 ,  t h e  

b i l l s  s u p p o r t e d  b y  t h e  C i t i z e n s '  C o a l i t i o n  l o r  T o r t  R e l o r m .

I w r i t e  t o  y o u  a t  p r e s e n t  a s  a  f a m i l y  p h y s i c i a n  w h o  i s  a c t i v e  i n  

o b s t e t r i c s ,  b u t  I w i l l  a l s o  b e  t h e  P r e s i d e n t  o f  t h e  A l a s k a  S t a t e  M e d i c a l  

A s s o c i a t i o n  a s  cvl J u n e  1 9 8 6 .

A  f a m i l y  p h y s i c i a n  p r a c t i c i n g  o b s t e t r i c s  i n  A l a s k a ,  r e g a r d l e s s  o l  

t h e  v o l u m e  o f  d e l i v e r i e s  h e  d o e s ,  i f  h e  w i s h e s  t o  o b t a i n  l o n g - t e r m  
l i a b i l i t y  i n s u r a n c e ,  w i l l  L i n d  a  f i f t h  y e a r  c l a i m s  m a d e  p r e m i u m  ( t h e  

p r e m i u m  t h a t  i s  r o u g h l y  e q u i v a l e n t  t o  a n  o c c u r r e n c e  p r e m i u m )  o f  

a p p r o x i m a t e l y  $ 5 0 , 0 0 0  p e r  y e a r  f a c i n g  h i m  o r  h e r  a s  o f  t h i s  y e a r .  T h i s  

t y p e  o l  l i a b i l i t y  c o s t  w i l l  l i t e r a l l y  c h a n g e  t h e  f a c e  o f  t h e  p r a c t i c e  o f  

m e d i c i n e ,  a n d  n o t  f o r  t h e  b e t t e r ,  i n  t e r m s  o f  e l i m i n a t i n g  b a d  

p r a c t i t i o n e r s  b u t  s i m p l y  i t  w i l l  c a u s e  c i t i z e n s  t o  b e  u n a b l e  t o  f i n d  a  
f a m i l y  p h y s i c i a n  who  i s  w i l l i n g  t o  d e l i v e r  t h e i r  b a b y  i n  m a n y  

c o m m u n i t i e s .  P h y s i c i a n s  a n d  m a n y  o t h e r  c i t i z e n s  i n  r e s p o n s i b l e  p o s i t i o n s  

w h o  a r e  v u l n e r a b l e  t o  l a w s u i t s ,  v i e w  t h i s  a s  i n  l a r g e  p a r t  a  r e s u i t  o f  a  

s o c i e t y  w i t h  a  b a d  s y s t e m  f o r  c o m p e n s a t i n g  p e r c e i v e d  w r o n g s .  T h e  

C i t i z e n s '  C o a l i t i o n  f o r  T o r t  R e f o r m  h a s  i n t r o d u c e d  l e g i s l a t i o n  w h i c h  

a d d r e s s e s  t h e  k e y  p r o b l e m s  w i t h  o u r  s o c i e t y ' s  m a n n e r  o f  r e d r e s s i n g  

g r i e v a n c e s ,  a n d  i t  i s  c l e a r  t o  u s ,  a l t h o u g h  i t  m a y  n o t  b e  t o  a l l  o f  y o u ,  

t n a t  t h e  o n l y  l o u d  v o i c e s  r a i s e d  i n  o p p o s i t i o n  a r e  t h o s e  o f  t h a t  

s u b g r o u p  o f  a t t o r n e y s  w h i c h  p r o f i t s  f r o m  t h e  p r e s e n t  s y s t e m  o f  h a n d l i n g  

t o r t  s .

S o m e  r e c e n t  u n f o r t u n a t e  n e w s  I r e c e i v e d  w a s  c h a t  t h e  H o u s e  B i l l  h a s  

r e c e n t l y  h a d  t h e  k e y  p r o v i s i o n  o n  s t i i t u t e  o f  l i m i t a t i o n s  d e l e t e d .  T h i s  

i s  a  c r i t i c a l  p o r t i o n  o f  a n y  l e g i s l a t i o n  o n  t h i s  m a t t e r  b e c a u s e  

l o n g - t e r m  u n p r e d i c t a b i l i t y  o f  l o s s e s  i s  a  m a j o r  r e a s o n  f o r  t h e  
u n a v a i l a b i l i t y  o f  r e i n s u r a n c e  c  l a r g e  c l a i m s  f o r  m a n y  p o l i c y h o l d e r s .

1001 Noble Street • Fairbanks, Alaska 99701 
(907) 452-1611



P a g e  Two  
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1 h a v e  b e e n  t o l d  b y  t h e  F a i r b a n k s  a r e a  l e a d e r  o f  t h e  C i t i z e n s '  

C o a l i t i o n  t h a t  m a n y  L e g i s l a t o r s  a p p e a r  t o  v i e w  t o r t  r e l o r m  a s  a n  i s s u e  

w i t h  e q u a l  n u m b e r s  o i  l o u d  v o i c e s  o n  b o t h  s i d v >  a n d  a r e  i n c l i n e d  n o t  t o  

a c c  o n  t o r t  r e f o r m  d u r i n g  t h i s  s e s s i o n .  I . h i n k  t h a t  i s  a  s e r i o u s  
m i s p e r c e p t i o n  o t  p u b l i c  f e e l i n g .  E x c e p t  t o r  a  l i m i t e d  n u m b e r  o f  p e o p l e  

w h o  p e r c e i v e  b e n e l i t s  t o  t h e m s e l v e s  f r o m  p l a y i n g  t h e  r o l e  o f  p l a i n t i f f ,

1 b e l i e v e  t h a t  a t t o r n e y s  i n v o l v e d  i n  t r i a l  w o r k  a n d  p r e d o m i n a n t l y  t h o s e  

w h o  e m p h a s i z e  p l a i n t i f f  w o r k ,  a r e  t h e  o n l y  s i z e a b l e  g r o u p  t h a t  b e l i e v e s  
r h o s p  c h a n g e s  a r e  n o t  n e e d e d .  O t h e r  g r o u p s  h a v e  b e e n  d e l i b e r a t e l y  m i s l e d  

a s  t o  t h e  e f f e c t s  o t  t o r t  r e f o r m  o n  r e d r e s s  o f  g r i e v a n c e s .

E v e n  p l a i n t i f f s  h a v e  g o o d  r e a s o n s  t o  l o o k  f o r  c h a n g e s  i n  t h i s

s y s t e m .  A s y s t e m  w h i c h  d o e s  n o t  o f f e r  r e i n s u r a n c e  f o r  l a r g e  c l a i m s  w i l l  

p l a c e  t h e m  i n  a n  u n t e n a b l e  p o s i t i o n  i f  t h e y  t r u l y  n e e d  t o  c o l l e c t  f r o m  a  

d e f e n d a n t  w h o  h a “  o n l y  a  f e w  h u n d r e d  t h o u s a n d  d o l l a r s  o f  c o v e r a g e  a n d  

i n s u f f i c i e n t  a s s e t s  t o  m a k e  u p  t h e  r e m a i n d e r  o l  a  l a r g e  c l a i m .  'I o  s t a l l  

t o r t  r e f o r m  i s  t o  d e n y  l e g i t i m a t e  l a r g e  c l a i m s  t h e i r  j u s t  r e s o l u t i o n  i n  

a  s i g n i l i c a n t  n u m b e r  o f  c a s e s .

T h i s  i s  n o t  a  p a s s i n g  i s s u e .  I s i n c e r e l y  h o p e  t h a t  t h e  C i t i z e n s *  

C o a l i t i o n  B i l l  w i l l  p a s s  s u b s t a n t i a l l y  i n  i t s  f o r m  a s  i n t r o d u c e d ,

•• H i d i n g  a  s t r i c t  l i m i t a t i o n  o n  t h e  s t a t u t e  o f  l i m i t a t i o n s .  I f  i t  f a i l s  

t u  o a s s  t h i s  y e a r ,  t h e  f u n d s  a n d  t h e  p e o p l e  w h o  s u p p o r t  i L  w i l l  n o t  

a l l o w  t h e  i s s u e  t o  d i e .

N o t  j u s t  i n  m e d i c i n e ,  1 t h i n k  y o u  n e e d  t o  c o n s i d e r  t h e  p o s s i b i l i t y  

o f  a  s o c i e t y  w h e r e  p e o p l e  d e c l i n e  t o  t a k e  o r  k e e p  p o s i t i o n s  o f  

r e s p o n s i b i l i t y  b e c a u s e  o f  t h e  u n r e a l i s t i c  e x p e c t a t i o n s  a n d  t h e  p u n i t i v e  

s y s t e m  o l  c l a i m s  r e s o l u t i o n  w h i c h  d e s t r o y  L h c  i d e a l i s m  t h a t  l e d  t h e m  t o

t h o s e  r e s p o n s i b l e  p o s i t i o n s  i n  t h e  f i r s t  p l a c e ,  (’ l e a s e  a c t  p o s i t i v e l y  i n

t h i s  l e g i s l a t i o n .

D o n a l d  E .  T h i e m a n ,  M . D

D E T : n j  s
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March 28, 1986

Mi k e  M i l l e r

Al as ka  State Le g i s l a t u r e  

Box V
Juneau, A la s k a  99801

D e a r M r. M i l l e r :

H o w a r d - C o o p e r  C o r p o r a t i o n  w h o l e h e a r t e d l y  s up por ts  both 

house bill 532 and senate hill 3"77.

The e n a c t m e n t  of these b i lls  w ill take great s t ri de s tow ar d 

c o r r e c t i n g  an ou t of co n t r o l  situation.

We as s u p p l i e r s  ot c o n s t r u c t i o n  e q u i p m e n t  and relat ed  

services, have felt the bite  of in c r e a s e d  i n s ur an ce 

premiums, b oth as an a d d e d  c o m p a n y  o p e r a t i n g  ex p e n s e  and 

a d e t e r r e n t  to c o n t r a c t o r  gr ow t h  in the Ala ska  market.

Small c o n t r a c t o r s  are b ei ng  fo rc ed  out  of b usi n e s s  by 

i n s u r a n c e  rates, that have risen in m u l t i p l e s  of 3, 4,

and  5. I am re f e r r i n g  not  to the S N O W B I R D  contractors, 

that are here when  times are good, but A l a s k a n  Co nt ractors, 

that  stick with  it t h r ou gh  g ood and  bad times.

It is up to us, 

C o n t r a c t o r s  are the 

Not  to take ac ti on

a s  A la s k a n s ,  t o  p r o t e c t  o u r  ow n.

l i f e  b lo o d  o f  a g ro w in g  eco n o m y, 

t o  p r o t e c t  t h e s e  i n d i v i d u a l s  i s  an

af f r o n t  to the A l as ka n ideal.

HOME OFFICE
PORTLAND OR.

BRANCH OFFICES
ANCHORAGE. AK 
EUGENE, OR 
MEDFORD. OR 
PENDLETON, OR 
RENTON WA

We, as a group, m u s t  take contr ol of this situation. 

We mus t e s t a b l i s h  limits. We must  rem o v e  some of the 

i n c e n t i v e  to l i t i g a t e  by  u t i l i z i n g  the sl i d i n g  scale as 

set forth in the a f o r e m e n t i o n e d  bills. It is e x t r e m e l y  

im p o r t a n t  that  the FIREMAN, in this case the liwyers, 

n o t  be i n c l i n e d  to light or feed the fires.



T h e  s e t t le m e n t  p r o c e s s e s  w o u ld  be g r e a t l y  e x p e d it e d  w it h  t h e  e n a c tm e n t  

o f ,  a c l e a r  c u t  s t a t u t e  o f  l i m i t a t i o n s ,  an  aw a rd  c e i l i n g ,  and  a 

r e a s o n a b le  b a la n c e  c f  a w a rd  d i s p e r s a l  b e tw e e n  t h e  p l a i n t i f f  and  

th e  a t t o r n e y .
We s u p p o r t  t h e  C i t i z e n s  C o a l i t i o n  f o r  T o r t  R e fo rm  and i t s ' -  

c o m p re h e n s iv e  s o l u t i o n .

Y o u r  c o n c e n t r a t e d  e f f o r t s  on b e h a l f  o f  a l l  A la s k a n s  i s  a p p r e c ia t e d .  

S i n ' e e r e ly ,

B ra n c h  M anager.,'

P S G :j1 p
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A l a s k a  D e v e l o p m e n t  C o n su l t a n t s , i n c .
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Anchorage Ak. 99502 Anchorage. Ak. 99509

Oftfoe: 1907) 561-1044

M a r c h  2 5 /  1 9 8 6

R e p r e s e n t a t i v e  M .  M i k e  M i l l e r /  

C h a i r m a n  H o u s e  J u d i c i a r y  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

B o x  V

J u n e a u /  A l a s k a  9 9 8 0 1

R e :  H B  5 3 2  a n d  S B  3 7 7  -  T o r t  R e f o r m

D e a r  L e g i s l a t o r :

I a m  w r i t i n g  t o  y o u  a s  a  2 8 - y e a r  A l a s k a n  r e s i d e n t  w h o  i s  e n t e r i n g  

m y  1 8 t h  y e a r  o f  p r o f e s s i o n a l  p r a c t i c e  a s  a c i v i l  e n g i n e e r  a n d  t h e  

9 t h  y e a r  o f  b u s i n e s s  p r a c t i c e .

I u r g e  y o u r  s u p p o r t  a n d  p a s s a g e  o f  l e g i s l a t i o n  o n  t o r t  r e f o r m /  i n  

p a r t i c u l a r  H o u s e  B i l l  5 3 2  a n d  S e n a t e  B i l l  3 7 7 .  I s u p p o r t  t h e s e  

b i l l s  a s  w e l l  a s  t h e  C i t i z e n s  C o a l i t i o n  f o r  T o r t  R e f o r m .  I 

b e l i e v e  p a s s a g e  o f  t h e s e  b i l l s  a r e  v i t a l  t o  o u r  b u s i n e s s  c l i m a t e .

M y  c o m p a n y ' s  p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e  p r e m i u m  f o r  $ 1  

m i l l i o n  c o v e r a g e  l i m i t  r o s e  f r o m  $ 1 2 / 0 0 0  a n n u a l  p r e m i u m  t o  

$ 1 6 / 0 0 0 /  t o  $ 2 4 / 0 0 0  i n  t h r e e  p o l i c y  y e a r s .  T H E N , t h e  1 9 8 5  

" i n d i c a t e d "  p r e m i u m  q u o t e  ( a n  a c t u a l  q u o t e  w a s  n e v e r  r e c e i v e d ;  

p r e v i o u s  i n s u r a n c e  c o m p a n y  " l e f t "  A l a s k a )  w a s  $ 1 3 0 / 0 0 0  +. T h i s  

w a s  a f i v e f o l d  i n c r e a s e  o n  t h e  s a m e  v o l u m e  o f  c l a i m s - f r e e  

b u s i n e s s .

A s i n g l e  q u o t e  f o r  $ 5 0 0 / 0 0 0  p o l i c y  c o v e r a g e  l i m i t  w a s  r e c e i v e d  

f o r  a $ 5 5 / 0 0 0  a n n u a l  p r e m i u m  -  s t i l l  a n  e f f e c t i v e  i n c r e a s e  o f  

m o r e  t h a n  f o u r  t i m e s .

I n  v i e w  o f  a p p a r e n t  v o l a t i l i t y  o f  t h e  i n s u r a n c e  m a r k e t /  s k y ­

r o c k e t i n g  p r e m i u m s /  a n d  d e c l i n i n g  e c o n o m y /  a l l  c o u p l e d  w i t h  t h e  

f a c t  t h a t  n o n e  o f  o u r  e x i s t i n g  o r  p r e v i o u s  c o n t r a c t s  h a v e  r e ­

q u i r e d  p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e /  w e  e l e c t e d  n o t  t o  r e ­

i n s u r e  f o r  " e r r o r s  a n d  o m m i s s i o n s " .  O u r  f a v o r a b l e  c l a i m s  
e x p e r i e n c e  a i d e d  i n  t h i s  d e c i s i o n .

A l s o /  n o w h e r e  i n  o u r  w i l d e s t  e x p e c t a t i o n s  d i d  w e  b u d g e t  f o r  a 

f i v e f o l d  i n c r e a s e  i n  E & 0  p r e m i u m s .  P r e d i c t a b i l i t y !  A f f o r d -  

a b i l i  t y !
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A la s k a  S t a t e  L e g i s l a t u r e
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A  r e c e n t  s u r v e y  o f  A l a s k a n  a r c h i t e c t - e n g i n e e r  f i r m s /  w h i c h  a n  A / E  

a d  h o c  c o m m i t t e e  o n  p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e  c o m m i s s i o n e d  

t h r o u g h  t h e  a c c o u n t i n g  f i r m  o f  P e a t /  M a r w i c k /  M i t c h e l l  & C o . /  

i n d i c a t e s  a n  a v e r a g e  2 t i m e s  i n c r e a s e  i n  1 9 8 5  p r e m i u m s  f o r  A / E  

f i r m s  w i t h  m o r e  t h a n  $ 5  m i l l i o n  i n  a n n u a l  r e v e n u e s .  T h i s  r a t e  o f  

i n c r e a s e  r o s e  t c  m o r e  t h a n  4 t i m e s  t h e  1 9 8 4  p r e m i u m ,  f o r  s m a l l  

A / E  f i r m s  i n  t h e  r a n g e  o f  $ 1 0 0  t o  $ 2 0 0  t h o u s a n d  a n n u a l  r e v e n u e s !  

B e a r  i n  m i n d  t h a t  t h e s e  a r e  a v e r a g e s .  A  c o p y  o f  t h i s  s u r v e y /  i n  

w h i c h  4 3  A l a s k a n  f i r m s  r e s p o n d e d /  i s  a t t a c h e d  f o r  y o  ir i n f o r ­

m a t i o n  .

I k n o w  o f  s e v e r a l  d e s i g n  f i r m s  w h o  d i d  n o t  

t h e i r  p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e  p o l  

r e a s o n s .  S e v e r a l  o f  t h e s e  f i r m s  a l s o  h a v e  

e x p e r i e n c e .  W e  a r e  o n e  o f  t h o s e  f i r m s .

W e  a r e  n o w  f a c e d  w i t h  t h e  s i t u a t i o n  w h e r e  c l i e n t s  w h o  d i d  n o t  

p r e v i o u s l y  r e q u i r e  p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e  a r e  n o w  

r e q u i r i n g  s u c h  c o v e r a g e .  O n e  n o t a b l e  e x a m p l e  i s  t h e  M u n i c i p a l i t y  

c f  A n c h o r a g e  w h o  a r e  t h e m s e l v e s  u n - i n s u r e d  d u e  t o  u n a v a i l a b i l i t y  

o r  u n a f f o r d a b i l i t y  o f  l i a b i l i t y  i n s u r a n c e !

T h e  M u n i c i p a l i t y  h a s  b e e n  w i t h o u t  l i a b i l i t y  i n s u r a n c e  s i n c e  t h e  

f i r s t  o f  t h e  y e a r /  a n d  n o w  h a v e  a  f i r m  r e q u i r e m e n t  f o r  

p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e  f o r  a l l  p r o f e s s i o n a l  d e s i g n  

s e r v i c e s  w h e r e  t h e y  h a v e  n o t  p r e v i o u s l y  r e q u i r e d  s u c h  i n  t h e  

p a s t .

M e e t i n g s  w i t h  J a c k  C o y n e /  A s s i s t a n t  M u n i c i p a l  A t t o r n e y /  a n d  D a v e  

B e r r y /  D i r e c t o r  o f  P r o p e r t y  a n d  F a c i l i t y  M a n a g e m e n t /  J u n e  1 9 8 5  

a n d  M a r c h  1 9 8 6 /  r e s p e c t i v e l y /  i n d i c a t e  t h e  M u n i c i p a l i t y  o f  

A n c h o r a g e  h a s  n o t  e x p e r i e n c e d  a n y  c l a i m s  o r  o t h e r w i s e  h a d  a l o s s  

h i s t o r y  o n  i t s  c i v i l  p r o j e c t s  (i.e./ s t r e e t s  a n d  r o a d s *  d r a i n a g e /  

w a t e r  a n d  s a n i t a  s e w e r  l i n e  i m p r o v e m e n t s ) .

A  J a n u a r y  2 3 /  1 9 8 6  m e m o r a n d u m  f r o m  t h e  M u n i c i p a l i t y ' s  R i s k

M a n a g e m e n t  D i v i s i o n  t o  a l l  M u n i c i p a l  d e p a r t m e n t s  r e q u i r e s  

$ 5 0 0 / 0 0 0  E & O  c o v e r a g e  f o r  p r o f e s s i o n a l  s e r v i c e s  f o r  A L L  

p r o j e c t s  w i t h  c o n s t r u c t i o n  v a l u e s  u p  t o  $ 1  m i l l i o n /  a n d  $ 1  

m i l l i o n  E  & 0  c o v e r a g e  f o r  p r o j e c t s  e x c e e d i n g  t h i s  c o n s t r u c t i o n  

v a l u e .

>. r e c e n t  M u n i c i p a l  r e q u e s t  f o r  p r o p o s a l  f o r  c i v i l  d e s i g n  s e r v i c e s  

l i s t s  s e v e r a l  p r o j e c t s  i n  t h e  r a n g e  o f  $ 5 0 / 0 0 0  t o  $ 6 5 / 0 0 0  

c o n s t r u c t i o n  v a l u e .  B a s e d  o n  o u r  s i n g l e  q u o t e  r e c e i v e d  l a s t  

s p r i n g /  o u r  p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e  p r e m i u m  w i l l  equal, 

o r  e x c e e d  t h e  c o n s t r u c t i o n  v a l u e  o f  t h e s e  p r o j e c t s  w h i c h  m i g h i :  

h a v e  a d e s i g n  f e e  o f  6 %  t o  1 0 %  o f  t h e  c o n s t r u c t i o n  v a l u e !

o r  c o u l d  n o t  r e n e w  

i c i e s  f o r  t h e  s a m e  

a f a v o r a b l e  c l a i m s
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T h i s  r e c e n t  r e q u e s t  f o r  p r o p o s a l s #  w h i c h  w e r e  d u e  t o  M u n i c i p a l i t y  

y e s t e r d a y #  c o v e r e d  a  l i s t  o f  t w e l v e  w a t e r  a n d  s e w e r  p r o j e c t s #  o f  

w h i c h  o n l y  t w o  h a d  e s t i m a t e d  c o n s t r u c t i o n  v a l u e s  i n  e x c e s s  o f  $ 1  

m i l l i o n .  N o n e  o f  t h e s e  p r o j e c t s  a r e  " E k l u t n a  W a t e r "  o r  " B r a d l e y  

o r  S u s i t n a  H y d r o e l e c t r i c "  p r o j e c t s #  e i t h e r .  I w o n d e r  i f  t h e r e  

a r e  t w e l v e  " l o c a l  A l a s k a n "  e n g i n e e r i n g  f i r m s  i n  A n c h o r a g e  w h o  

s t i l l  h a v e  p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e  i n  f o r c e .

I h a v e  s e v e r a l  r e a l  c o n c e r n s  r e g a r d i n g  t h i s  p r o b l e m .  T h e  f i r s t #  

o b v i o u s l y  e n o u g h #  c o n c e r n s  m y  o w n  a b i l i t y  t o  b e  a b l e  t o  c o n t i n u e  

w o r k i n g .  T h e  s e c o n d  c o n c e r n  i 3  t h a t  m o r e  a n d  m o r e  o f  t h i s  d e s i g n  

w o r k  w i l l  b e  a w a r d e d  t o  " o u t s i d e "  e n g i n e e r i n g  f i r m s  w h o  h a v e  

" b r a n c h "  o f f i c e s  i n  A l a s k a .  I f e e l  s t r o n g l y  t h a t  p r o f i t s #  a s  

w e l l  a s  p a y r o l l #  m a d e  o n  A l a s k a  l p r o j e c t s  s h o u l d  s t a y  i n  A l a s k a  

a n d  c o n t i n u e  t o  b e  s p e n t  i n  A l a i  h a! I w o n d e r  h o w  m a n y  o f  t h e s e  

" o u t s i d e "  f i r m s #  l i k e  t h e  i n s u r a r . c e  c o m p a n i e s #  a r e  a l s o  g o i n g  t o  

" p u l l - o u t  o f  A l a s k a "  w h e n  t h e  e c o n o m i c  c l i m a t e  i s  n o  l o n g e r  

b e n e f i c i a l  t o  t h e m .

A n o t h e r  c o n c e r n #  t h o u g h  p e r h a p s  l e s s  d i r e c t #  i s  t h e  S t a t e  s u b s i d y  

o f  t h e  s t u d e n t  l o a n  a n d  o t h e r  p r o g r a m s .  W h y  b o t h e r !

A l a s k a ' s  s t u d e n t  l o a n  p r o g r a m  h e l p e d  m e  t h r o u g h  m y  u n d e r g r a d u a t e  

a n d  g r a d u a t e  s t u d i e s  a t  t h e  U n i v e r s i t y  o f  A l a s k a  i n  F a i r b a n k s  

( m o n e y  s p e n t  i n  A l a s k a ! ) .  T h e  p u r p o s e  o f  t h e  s t u d e n t  l o a n  

p r o g r a m  i s  p u r p o r t e d l y  t o  t r a i n  a n d  e d u c a t e  A l a s k a n s  t o  l i v e  a n d  

w o r k  i n  A l a s k a .  W h y  b o t h e r  w h e n  t h e  A l a s k a n  w o r k  c a n n o t  b e  

•'.warded t o  A l a s k a n  f i r m s  w h o  c a n n o t  o b t a i n / a f f o r d  l i a b i l i t y  

i n s u r a n c e #  a n d  t h e  w o r k  " g o e s  o u t s i d e "  a n y w a y .

O n  t h e  s h o r t - t e r m #  t h e  a r c h i t e c t - e n g i n e e r  c o m m u n i t y  i s  a t t e m p t i n g  

t o  w o r k  w i t h  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  t o  r e s o l v e  s o m e  o f  

t h e s e  i n s u r a n c e  r e q u i r e m e n t s #  b u t  i n  t h e  l o n g - t e r m  I b e l i e v e  t o r t  

r e f o r m  i s  r e q u i r e d  t o  p r o v i d e  s o m e  p r e d i c t a b i l i t y  i n  t h e  c o u r t s  

f o r  t h e  i n s u r a n c e  c o m p a n i e s  a n d  p r e d i c t a b i l i t y  a n d  a f f o r d a b i l i t y  

f o r  u s  A l a s k a n s  a t t e m p t i n g  t o  d o  b u s i n e s s  i n  A l a s k a .

I ' m  n o t  t r y i n g  t o  p a i n t  t h e  i n s u r a n c e  i n d u s t r y  a s  b e i n g  l i l y  

w h i t e #  I d o u b t  t h a t  a n y  o f  u s  a r e  t h a t #  b u t  I d o  b e l i e v e  t h a t  

t h e y #  a n d  w e #  n e e d  h e l p  i n  m o d i f y i n g  t h e  c l i m a t e  o f  e x t r e m e l y  

l i b e r a l  a w a r d s  t h a t  p r e s e n t l y  s e e m s  t o  b e  p r e v a l e n t  i n  o u r  

c o u r t s .
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I a t t e n d e d  a p r o f e s s i o n a l  l i a b i l i t y  s e m i n a r  i n  T e x a s  i n  e a r l y  

1 9 8 4 /  a n d  w a s  t o l d  b y  t h e  s p e a k e r /  a n  a t t o r n e y  f o r  a m a j o r  

u n d e r w r i t e r  o f  p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e  -  o n e  o f  t w o  

c o m p a n i e s  s t i l l  w r i t i n g  i n  A l a s k a /  t h a t  t h e  c o u r t s  i n  A l a s k a  a r e  

s o  c o n s u m e r - o r i e n t e d  t h a t  " y o u  g u y s  d o n ' t  h a v e  a c h a n c e  u p  

t h e r e " .

W h e r e  t h e r e  w e r e  m o r e  t h a n  t w e l v e  i n s u r a n c e  c o m p a n i e s  w r i t i n g  

p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e  i n  A l a s k a  t w o  y e a r s  a g o /  w e  a r e  

t o l d  t h e r e  a r e  n o w  t w o /  p o s s i b l y  t h r e e  u n d e r w r i t e r s  n o w .

I s a t  a s  a  j u r o r  o n  a  p e r s o n a l  i n j u r y / p r o d u c t  l i a b i l i t y  c a s e  i n  

1 9 8 3 .  I h a v e  s e e n  t h e  a t t i t u d e  t h a t  n o t  o n l y  d o  w e  n e e d  t o  m a k e  

s o m e o n e  w e l l /  w e  h a v e  t o  " m a k e  i t  u p  t o  t h e m " /  a n d  " s o m e b o d y "  h a s  

t o  p a y .  U n f o r t u n a t e l y /  n o  a m o u n t  o f  m o n e y  i s  e v e r  g o i n g  t o  

r e p l a c e  a l i m b  o r  a  l o v e d  o n e .

I s u p p o r t  e v e r y  o n e  o f  t h e  e l e m e n t s  i n  t h e s e  t w o  b i l l s  a n d  t h e  

C i t i z e n ' s  C o a l i t i o n  f o r  T o r t  R e f o r m .  I a m  n o t  t r y i n g  t o  l i m i t  

v i c t i m s  r i g h t s  a n d  n o  o n e  t h a t  I k n o w  i s .  J u s t  a s  v i c t i m s  s h o u l d  

b e  c o m p e n s a t e d  i n  a n  a p p r o p r i a t e  a n d  J U S T  m a n n e r /  n e i t h e r  s h o u l d  

t h e y  p r o f i t  b y  t h e i r  u n f o r t u n a t e  e x p e r i e n c e .

I u n d e r s t a n d  t h a t  t h e  1 3 - p o i n t  H B  5 3 2  i s  o n e  o f  t h e  m o r e  

c o m p r e h e n s i v e  t o r t  r e f o r m  b i l l s  i n  t h e  n a t i o n .  M a n y  o f  t h e s e  

r e f o r m s  h a v e  a l r e a d y  b e e n  p a s s e d  b y  o t h e r  s t a t e s  " i n  S o u t h  

A m e r i c a "  a n d  m a n y  o f  t h e s e  h a v e  b e e n  u p h e l d  a s  c o n s t i t u t i o n a l  i n  

t h e  r e s p e c t i v e  s t a t e  s u p r e m e  c o u r t s .

A g a i n /  I u r g e  y o u  t o  p a s s  H B  5 3 2  a n d  S B  3 7 7 /  a n d  s u p p o r t  o t h e r  

c o m p a n i o n  l e g i s l a t i o n .

I w o u l d  s u g g e s t  t o  y o u  t h a t  i f  t h e s e  b i l l s  a r e  n o t  p a s s e d /  a t  t h e  

r a t e  i n s u r a n c e  c o m p a n i e s  a r e  l e a v i n g  A l a s k a /  v i c t i m s  m a y  l o s e  

r i g h t s  d u e  t o  t h e  u n a v a i l a b i l i t y  o f  i n s u r a n c e .  A f t e r  a l l /  i f  

t h e r e  i s  n o  i n s u r a n c e  i n  f o r c e /  t h e r e  m a y  b e  n o  " d e e p  p o c k e t "  t o  

c o m p e n s a t e  v i c t i m s  w i t h  v a l i d  c l a i m s .

T h i s  s t a r t e d  o u t  t o  b e  a  5 0 - w o r d  P u b l i c  O p i n i o n  M e s s a g e /  b u t  

s i n c e  I ' v e  e x c e e d e d  t h e  l i m i t  s l i g h t l y /  I g u e s s  a  l e t t e r  w i l l  

h a v e  t o  d o .  W h i l e  t h e s e  a r e  m y  o p i n i o n s /  d i s c u s s i o n s  w i t h  

o t h e r s /  b o t h  w i t h i n  a n d  w i t h o u t  t h e  d e s i g n  c o m m u n i t y /  i n d i c a t e  

t h a t  m a n y  s h a r e  t h e s e  o p i n i o n s .
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I f  I c a n  b e  o f  a n y  a s s i s t a n c e  t o  y o u  o r  p r o v i d e  a n y  i n f o r m a t i o n ;  

p l e a s e  d o  n o t  h e s i t a t e  t o  c o n t a c t  m e .

V e r y  t r u l y  y o u r s ;

S t e p h e n  D. S h r a d e r  

H o u s e  D i s t r i c t  1 1  

S e n a t e  D i s t r i c t  G

E n e l :  E & O  S u r v e y ;  d t d  2 / 2 7 / 8 6

S D S / c s
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March 25, 1986 OF ALASKA INC. ARCHITECTS
McCOOL-McDONALD

T h e  Honorable M i k e  Miller 

P o u c h  V

Juneau, Alaska 9 9 8 1 1

Re: Liability Insurance 

Tort R e f o r m

D e a r  Representative Miller:

Please look carefully into lort re fo rm  legislation which could equitably reduce the 

unpredictable costs of litigation. I believe this, in part, has caused dramatically 

increased cost of professional liability insurance for Architects and Engineers.

A s  yo u are probably aware, State contracts with Architects and Engineers require 

professional liability insurance. This m a k e s  availability and affordability of insurance 

critical to the State design process.

I ha v e  been practicing architecture in Alaska for over twenty years. T h e  past nine 

m o n t h s  I have been a m e m b e r  of the Alaska A m e r i c a n  Institute of Architects- 

Consulting Engineers Council C o m m i t t e e  on Professional Liability Insurance. M y  

insurance has risen 290 percent f r o m  1981 to 1985. S o m e  Architects a n d  Engineers h ave 

bee n unable to r e n e w  their insurance at a ny price.

A s  I see it, i m p r o v e m e n t  is n ee d e d  on several fronts to m a k e  insurance affordable:

1. Architects n eed to m o r e  diligently pursue quality control over their services.

2. Insurance c o m p a n i e s  need to m o r e  carefully m a n a g e  their investments.

3. Courts need fair, but not unreasonable, high settlements for cost of pain and 

suffering (tort reform).

I assure you, the Architects of Alaska are improving the auality of their services. 

Please see that fair fort reform laws are enacted to c o m b a t  the attitude that, " O h  well, 

you're insured ..." doesn't inflate court settlements and ultimately raise insurance 

pr e m i u m s .

Sincerely,

McCooI-McDonald o f  A laska, Inc.

John E. M c C o o l ,  Architect 

Alaska Registration No. A - 3 5 3 4

J E M / I g h
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S I G M A  R. A L P H A ,  M . D .

N E U R O L O G I C A L  M E D I C I N E
E8AI DEBARR ROAD, SUITE #36 

ANCHORAGE. ALASKA 99506

TELEPHONE 907-26A I6I6

March  2 6 ,  1 9 8 6

M ike  M i l l e r
C h a i rm a n ,  J u d i c i a r y  C om m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
Box 5
J u n e a u ,  AK 9 9 8 0 1  
D e a r  M r .  M i l l e r :
You h a v e  b e f o r e  y o u r  C om m i t t e e  HB 5 3 2  and SB 3 7 7 .  As a s u p p o r t e r  
o f  C i t i z e n s  C o a l i t i o n  f o r  T o r t  R e f o rm ,  I  u r g e  y o u  t o  a c t  on  t h e s e  
b i l l s  and s e nd  t h im  on t o  t h e  l e g i s l a t u r e .  I  am c o n c e r n e d  t h a t  
i f  we d o  n o t  h ave  p a s s a g e  o f  s u ch  t o r t  r e f o r m  l e g i s l a t i o n ,  m a j o r  
p o s i t i v e  f e a t u r e s  o f  o u r  s o c i e t y  w i l l  n o  l o n g e r  be c o n t i n u e d .  As 
an  e x a m p l e ,  I  w o u ld  l i k e  t o  r e l a t e  t o  y o u  some o f  my p e r s o n a l  e x ­
p e r i e n c e  i n  t r y i n g  t o  p r a c t i c e  m e d i c i n e  i n  A l a s k a .
I  r e a l i z e  y o u  h a v e  h e a r d  many s t o r i e s  a b o u t  e c o n om ic  h a r d s h i p  im­
p o s e d  by e v e r - i n c r e a s i n g  i n s u r a n c e  r a t e s  and d e c r e a s i n g  a v a i l ­
a b i l i t y  o f  i n s u r a n c e .  I  d o n ' t  h ave  t o  go  o v e r  t h e s e  i s s u e s  a g a i n  
h e r e ,  b o t h  b e c a u s e  y o u  know them i n  d e t a i l  and b e c a u s e  m on e y - c om -  
p l a i n t s  a r e  a lw a y s  s u s p e c t  and v e r y  s i t u a t i o n g l l y  s p e c i f i c .  I  
w ou ld  l i k e  t o  e x p r e s s  t h e  n o n -m o n e t a r y  s i d e  o f  t h e  s t o r y .  T h a t  i s ,  
how t h e  p r e s e n t  l e g a l  a tm o s p h e r e  c h ang e s  t h e  way d o c t o r s  a r e  p r a ­
c t i c i n g  m e d i c i n e .
To i l l u s t r a t e  t h i s ,  I  h a ve  t o  c o n v e y  p e r s o n a l  e x p e r i e n c e .  I  h ave  
w o rk ed  f o r  f i v e  y e a r s  i n  A nc h o r a g e  a s  a s u b s p e c i a i i s t  i n  n e u r o l o g y .  
I  h a ve  e n j o y e d  t h e  r e s p e c t  and s u p p o r t  o f  t h e  A n c h o r a g e  m e d i c a l  
c om m un i t y .  1 h a v e  b een  v e r y  b u s y  i n  a r e w a r d i n g  and i n t e r e s t i n g  
p r a c t i c e .  I  h a v e  l e a r n e d  f r o m  and e n j o y e d  s e r v i n g  99% o f  t h e  6 0 0 0 -  
7 0 0 0  p a t i e n t s  I  h a v e  s e e n  s i n c e  1 9 8 1 .  N e v e r t h e l e s s ,  I  am c u r r e n t l y  
c a r r y i n g  o u t  a r r a n g e m e n t s  made i n  1 9 8 4  and am l e a v i n g  A n c h o r a g e .  
Why?
I  h ave  j u s t  been  s e r v e d  my t h i r d  s u i t .  The f i r s t  was s e t t l e d  o u t  
o f  c o u r t ,  a f t e r  f o u r  y e a r s  o f  h a r a s s m e n t  and a minimum o f  $ 2 0 , 0 0 0  
o f  e f f o r t  on  t h e  p a . . t  o f  my i n s u r a n c e  c om pany ,  f o r  a g r a n d  surr. o f  
$ 3 0 0 0 .  The s e c o n d  s u i t  h a s  b een  d r o p p e d  a l t o g e t h e r  a f t e r  t h r e e  and 
a h a l f  y e a r s  o f  h a r a s s m e n t  and a g a i n ,  a t  l e a s t  $ 2 0 , 0 0 0  o f  e f f o r t  on 
t h e  p a r t  o f  my i n s u r a n c e  company .  The t h i r d  s u i t ,  a p e n d i n g  o n e ,  
h a s  r e a c h e d  a new low  i n  l e g a l  c o n s t r u c t s .  I  am b e i n g  su ed  f o r  a 
p a t i e n t  I  h a v e  n e v e r  s p o k e n  t o ,  h a ve  n e v e r  s e e n ,  and h ave  n e v e r  i n  
an y  way e n gag ed  a s  a p a t i e n t !
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I  w o n ' t  b o t h e r  y o u  w i t h  t h e  d e t a i l s .  I  w ou ld  s im p l y  l i k e  t o  e x p r e s s  
t o  y ou  t h e  o b v i o u s .  T h e se  s u i t s  h ave  l e f t  me w i t h  a t o t a l  l o s s  o f  
r e s p e c t  f o r  A l a s k a  l e g a l  s y s t e m .  They  h ave  c r e a t e d ,  and i n  my c o l ­
l e a g u e s  a s  w e l l ,  a t e n d e n c y  t o  p r a c t i c e  m e d i c i n e  " d e f e n s i v e l y "  and 
t h u s  spend  f a r  more  money t h a n  i s  n e c e s s a r y  on  t e s t s  and i n v e s t i g ­
a t i o n s .  The u s e  o f  e v e r y  a v a i l a b l e  t e s t  seems t o  be t h e  o n l y  l e g a l  
c r i t e r i a  f o r  wha t  i s  c o n s i d e r e d  good  m e d i c i n e .  T h i s  i n a b i l i t y  t o  
u se  e x p e r i e n c e  and ju d gm en t  t o  e x p e d i t e  c a r e  ( b e c a u s e  o f  t h e  c o n ­
s e q u e n c e s  o f  b e i n g  w rong  i n  t h e  l e g a l  l o t t e r y  s y s t e m  a r e  s o  g r e a t )  
makes me l e s s  a v a i l a b l e  f o r  l i s t e n i n g  t o  and t a l k i n g  w i t h  p a t i e n t s  
who a r e  t r u l y  i l l .  I  h a v e  a w a i t i n g  l i s t  o f  a t  l e a s t  s i x  w e e k s .
I t  i s  o u t r a g e o u s  t o  spend  s o  much t im e  i n  n o n p r o d u c t i v e  p e r s u i t s .
I  r e a l i z e  e v e r y b o d y  ha s  t h e i r  own s t o r y .  R a t i o n a l i z a t i o n s  a b o u t  a 
p e r s o n ' s  r e a c t i o n  t o  h i s  c i r c u m s t a n c e s  a b o u n d .  1 am awa re  t h a t  t h i s  
l e t t e r  c o u l d  g e n e r a t e  s k e p t i c i s m .  T h e r e  i s  n o  way t o  c o n v i n c e  y ou  
o f  t h e  t r u t h  o f  what  I  am s a y i n g  e x c e p t  t o  t e l l  y ou  t h e  c o n s e q u e n c e s  
a r e  s i m p l e .  I  am q u i t t i n g  p r a c t i c e  i n  A l a s k a .  I  w i l l  be l e a v i n g  town 
a t  t h e  end o f  t h i s  m on th .  I  w i l l  j o i n  t h e  s t a f f  a t  t h e  U n i v e r s i t y  o f  
A r i z o n a ,  no  l o n g e r  t o  s e e  p a t i e n t s  a s  a p r im a r y  c a r e  p h y s i c i a n .  T h i s  
v’ i l l  c u t  down t h e  number  o f  f u l l - t i m e  n e u r o l o g i s t . "  i n  A n c h o r a g e  t o  
two ( t h r e e  n e u r o l o g i s t s  f o r  a p o p u l a t i o n  b a se  o f  a p p r o x i m a t e l y  2 5 0 , 0 0 0  
was d a n e r o u s l y  low  i n  t h e  f i r s t  p l a c e ) .
It is  a s h a m e  t h a t  I h a v e  t o  l e a v e  a p r a c t i c e  w h i c h  i s  s o  e m o t i o n a l l y  

r e q a r d i n g  a n d  p r o d u c t i v e  9970 o f  t h e  t i m e  M o s t  o f  m y  p a t i e n t s  a r e  

h o n e s t ,  s t r a i g h t f o r w a r d ,  a n d  c a r e  a b o u t  t h e i r  h e a l t h .  1 %  o f  t h e  

s p o i l e r s ,  h o w e v e r ,  a r e  m o r e  t h a n  o n e  c a n  e n d u r e  w h e n  t h e i r  e f f e c t  i s  

m e a s u r e d  i n  l i t e r a l l y  h u n d r e d s  o f  t h o u s a n d  o f  d o l l a r s  a n d  m a n y  m a n  

h o u r s  a t  t i m e .  T h e  c o n d u c t  o f  o u r  l e g a l  s y s t e m  i s  n o t  a c u t e  g a m e .

I t  h a s  c o n s e q u e n c e s  and one o f  them i s  t h e  f a c t  t h a t  I  am s t o p p i n g  
p r a c t i c e  i n  t h i s  n e ede d  s p e c i a l t y .
I u r g e  y o u  t o  l i s t e n  t o  t h e  C i t i z e n s  C o a l i t i o n  f o r  T o r t  R e f o rm .
They  a r e  a g r o u n d s w e l l  m ovemen t ,  s p o n t a n e o u s l y  d e v e l o p i n g  o u t  o f  
t h e  r e a c t i o n  t o  r e a l  im b a l a n c e s  i n  o u r  s o c i e t y .  As an  e l e c t e d  
r e p r e s e n t a t i v e ,  I  u r g e  y o u  t o  l i s t e n  t o  th em ,  l i s t e n  t o  t h e  f u t u r e .
S i n c e r e l y ,

S i g  R .  A l p h a ,  M.D .
SRA: g l d
c c :  Max F .  G r u e n b e r g  J r .  

R andy  P h i l l i p s
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2805 DAWSON. SUITE 202 
Anchorage Alaska 99503 

PHONE (9C',I 561-5124

F e b r u a r y  25, 1986

L & L  P r o d u c t i o n s ,  Inc. 

D B A  B l a c k  Bu l l  

369 M u l d o o n  R o a d  

A n c h o r a g e ,  AK. 99504

D e a r  Annie,

P e r  m y  c o n v e r s a t i o n  w i t h  M e l  this a f t e r n o o n ,  th i s  i s  c o n f i r m i n g  t h a t  w e  

h a v e  o b t a i n e d  a  q u o t e  f o r  g e n e r a l  l i a b i l i t y  o n  t h e  bar. U n f o r t u n a t e l y ,  

w e  a r e  u n a b l e  t o  o b t a i n  a  q u o t e  for t h e  l i q u o r  l i a b i l i t y  a t  t his time.

F o r  li mit s o f  $ 3 0 0 , 0 0 0  CSL, the  a n n u a l  p r e m i u m  f o r  g e n e r a l  l i a b i l i t y  o n l y  
w i l l  b e  $8032.96.

If r e n e w a l  is de sired, a n d  full  p a y m e n t  is n o t  p o s s i b l e ,  w e  w o u l d  b e  a b l e  

t o  f i n a n c e  t h e  p o l i c y  t h r o u g h  A F C O  for  $2 08 3 . 2 4  down, f o l l o w e d  b y  n i n e  

p a y m e n t s  o f  $712.52.

P l e a s e  n o t i f y  o u r  o f f i c e  a s  s o o n  a s  p o s s i b l e  i f  r e n e w a l  is de sir ed , 

b e c a u s e  y o u r  p r e v i o u s  p o l i c y  e x p i r e d  2-15-86.

If y o u  s h o u l d  h a v e  a n y  q ues ti on s,  p l e a s e  d o n ' t  h e s i t a t e  t o  c o n t a c t  o u r  

office.

T h a n k  you,

I  /  k f L r  o
A n d r e a  O l s o n

K e i t h  T h o m a s  A s s o c i a t e s

Keith 
Thomas
Associates I N S U R A N C E  B R O K E R S



M i k e  M. M i l l e r

A l a s k a  S t a t e  L e g i s l a t u r e

B o x  V

J u n e a u ,  A l a s k a  3 3 3 0 1  

D e a r  M r .  M i l l e r ,

P l e a s e  d e v o t e  y o u r  t i m e  t o w a r d  s u p p o r t  a n d  p a s s a g e  o f  M B  5 3 3  a n d  

S B  3 7 7 ,  b i l l s  b a c k e d  b y  t h e  C o a l i t i o n  o f  T o r t  R e f o r m .

A s  a n  i n d e p e n d e n t  r e a l  e s t a t e  b r o k e r ,  I a m  e x p e r i e n c i n g  

d i f f i c u l t y  o b t a i n i n g  E m . r s  a n d  O m i s s i o n s  c o v e r a g e .  O n l y  t w o  

f i r m s  w i l l  n o w  i s s u e  i n s u r a n c e  i n  A l a s k a .  M o r e  i m p o r t a n t l y , a s  

a n  o f f i c e  b u i l d i n g  o w n e r ,  I h a v e  e x p e r i e n c e d  t h r e e f o l d  c o s t  

i n c r e a s e  i n  l i a b i l i t y  i n s u r a n c e  i n  1 3 8 5  a s  c o m p a r e d  t o  1 3 8 4 .  O n  

o n e  b u i l d i n g ,  c o s t s  j u m p e d  f r o m  $ 1 8 , 0 0 0  -  $ 4 9 , 0 0 0 .  O n  a n o t h e r  

b u i l d i n g ,  c o s t  j u m p e d  f r o m  $ 3 0 , 0 0 0  -  $ 1 3 5 , 0 0 0  f o r  t h e  s a m e  

c o v e r a g e .

T h e  p r o b l e m  s t e m s  f r o m  h i g h  a n d  u n p r e d i c t a b l e  a w a r d s  m a d e  b y  

j u r i e s .  I n  s u c h  a j u d i c i a l  c l i m a t e ,  i n s u r a n c e  c o m p a n i e s  a r e  

u n a b l e  t o  m a k e  r n e a n i n g f u '  f o r e c a s t s  o f  c l a i m s .  T h e  a n s w e r  i s  

e n a c t m e n t  o f  m e a n i n g f u l  t c  r e f o r m  l e g i s l a t i o n .

I s u p p o r t  t h e  t o t a l  a p p r o a c h  o f  C o a l i t i o n  f o r  T o r t  R e f o r m  a n d  

u r g e  y o u  t o  d o  t h e  s a m e .

S i n c e r e l y ,

M a r c h  1 0 ,  1 3 3 8

M a r i  g a l e  C o m p t o n  C C I M

1
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f h peatI t i l  MAR'MARWICK -0 £?*>

J

I’t-al, Marwick, Milchell A Co.
Certified Public Accountants 
Alaska Mutual Hank building 
(>01 West fifth Avenue.Suite 700 
Anchorage, Alaska 9*7501 
907-276-7401

J a n u a r y  23, 1986

D e a r  P a r t i c i p a n t :

A t t a c h e d  a r e  the  r e s u l t s  cl the N o v e m b e r ,  1985 E r r o r s  and  O m i s s i o n s  I n s u r a n c e  

S u r v e y  c o n d u c t e d  b y  t h e  A m e r i c a n  I n s t i t u t e  of A r c h i t e c t s ,  A l a s k a  C h a p t e r ,  an d 

the A l a s k a n  S o c i e t y  of P r o f e s s i o n a l  E n g i n e e r s .  F i f t y - f i v e  c o m p a n i e s  r e s p o n d e d  

to the  s u r v e y ;  h o w e v e r ,  o n l y  43 c o m p a n i e s  p r o v i d e d  i n f o r m a t i o n  t ha t  c o u l d  be 

u t i l i z e d  to c o m p a r e  c h a n g e s  f r o m  1984 to 1985.

E x h i b i t  I l i s t s  the i n d i v i d u a l  r e s p o n s e s  of the 43 c o m p a n i e s  u s e d  in the

su r v e y .  In a d d i t i o n ,  c o m p a n i e s  w e r e  c a t e g o r i z e d  into  s i x  g r o u p s ,  b a s e d  u p o n  

t h e i r  1984  r eve n u e ,  a nd  a v e r a g e s  h a v e  b e e n  p r o v i d e d  fo r e a c h  g ro u p .  N o  s i g­

n i f i c a n t  c h a n g e s  in c l a s s i f i c a t i o n  w o u l d  h a v e  o c c u r r e d  if the c o m p a n i e s  h a d

b e e n  c a t e g o r i z e d  b a s e d  u p o n  t h e i r  1 985 r e v e n u e s .

E x h i b i t  II p r o v i d e s  a s u m m a r y  of c o m m e n t s  m a d e  by  r e s p o n d e n t s .

S e v e r a l  c o m p a n i e s  d i d  n o t  i n d i c a t e  w h e t h e r  t h ei r 1985 d a t a  w a s  a c t u a l  or 

q u o t e d  a m o u n t s ;  as s u ch , th e d a t a  fo r 1985 m a y  n o t  b e  the a c t u a l  c o v e r a g e ,  

d e d u c t i b l e  and  p r e m i u m  s e l e c t e d  b y  a c o m p a n y .

T f y o u  h a v e  a n y  q u e s t i o n s  p l e a s e  f e e l  f r e e  to ca l l  me.

V e r y  t r u l y  y o u r s

PEAT, M A R W I C K ,  M I T C H E L L  & CO.

L a r r y  L. L a u g h m a n  

S e n i o r  M a n a g e r

L L L :B M  

E n c l o s u r e

fc I V E  0
ALASKA

developm ent'■ W . is i If   ___EVELOPMENT ^
Ois'SULTANTS V  

INC. . •>
. \ O,
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A M E R I C A N  I N S T I T U T E  OF A R C H I T E C T S ,  A L A S K A  C H A P T E R

and  the

A L A S K A  S O C I E T Y  OF  P R O F E S S I O N A L  E N G I N E E R S  

E r r o r s  and O m i s s i o n s  I n s u r a n c e  S u r v e y  

N o v e m b e r  1985



Exhibit 1
AMERICAN INSTITUTE OP ARCHITECTS, ALASKA CHAPTER 

and the
ALASKA SOCIETT OP PROPESSIONAL ENGINEERS 

Errors and Omissions Insurance Survey 

November 1985

Coverage Deductible Premium
198b Revenues Company

II 1985"" 198*1 1985"" 19SU 1985"* Multiple

Less than 1200,000 1 $ 1, COO,000 1,000,000 5,000 5,000 3,000 13,10b b. 37
2 130,000 100,000 5,000 5,000 2,500 7,172 2.87

3 100,000 250,000" 5,000 5,000 1,500 8,500 5.67
Q 500,000 500,000 5,000 5,000 b,800 13,700 2.85
5 1 ,000,000 1,000,000 2,500 10,000" 3,000 36 12.17
6 250,000 150,000" 5,000 5,000 b.ooo 21 ■ ~0 5.25
7 500,000 500,000 5,000 5,000 3,973 17,272 b. 35
8 500,000 500,000 5,000 5,000 6,868 10,387 1.51

Average $ 593.750 500,000 b,687 5.625 3,705 15,95b a. 3i

1200,001 to lb99,999 9 $ 1,000,000 1,000,000 5,000 5,000 7,696 21,898 2.85
10 1,000,000 1 ,000,000 5,000 10,000 7,902 33.15b b.20
.1 ---"Not Provided"- 5,000 5,000 6,500 31,000 b.77
12 1,000,000 500,000" 10,000 15,000" 8 ,b25 30,000 3-56

, 13 1,000,000 1,000,000 10,000 10,000 26,000 130,000 5.00
1b 500,000 500,000 5,000 5,000 5,000 17,090 3. bo

15 — -"Not Provided"— 5,000 5,000 7,785 19,995 2.57
16 1,000,000 1 ,000,000 5,000 10,000" 11,058 37,8bb 3,b2

17 500,000 500,000" bo.ooo bo.ooo 17,952 11,560 .6b

18 100,000 100,000 10,000 10,000 8,71b 66,750 7.66

Average $ 762,500 700,000 10,000 11,500 10,703 39.920 3.73

1500,000 to 1999 ,999 19 $ 1,000,000 1,000,000 25,000 25,000 18,000 5b, 000 3.00
20 1,000,000 1,000,000 10,000 10,000 19,000 29,000 1.53
21 500,000 1,000,000* 10,000 10,000 23,602 U0,000 1.69
22 1,000,000 1,000,000 7,500 10,000" 6,500 96,000 1b.77

23 1,000,000 1,000,000 15,000 15,000 26,180 28,756 1,10
2b 1,000,000 1,000,000 15,000 15,000 7,800 22,500 2.88

25 100,000 100,000 10,000 10,000 12,000 16,000 1.33
26 1,000,000 250,000" 15,000 15,000 39,062 63,1b7 1.62
27 1,000,000 1,000,000 20,000 20,000 21,bb6 7b,bgi 3. b7

Average $ 8bb,bbb 816,666 1b,167 ib.bbb 19.289 b7,0?9 2.bb

$1 ,000,000 to $1,999,999 28 $ 500,000 500,000 10,000 20,000" 15,500 bb,500 2.87
29 1,000,000 1,000,000 25,000 25,000 2 b, 000 130,000 5. b2
30 -- "Not Provided"--- 10,000 20,000" 17,000 bb.ooo 2.59
31 500,000 500,000 5,000 10,000" 11,892 b6,972 3.95
32 — "Not Provided"— 10,000 20,000'" 3b ,931 79,37b 2.28

Average $ 666,666 666,666 12,000 19,000 20,665 68,969 3.3b

$2,000,000 to $5,000,000 33 $ 1,000,000 1 ,000,000 bo.ooo 50,000" 30,000 130,000 b. 33
3b 1,000,000 1,000,000 50,000 50,000 bb,937 127,000 2.83
35 1,000,000 1 ,000,000 25,000 50,000" 27,93b 110,012 3.9b
36 2,000,000 2,000 ,000 50,000 50,000 70,000 11b,000 1.63
37 2,000,000 2,000,000 100,000 100,000 b5,392 66,952 1,b7
38 1,000,000 1,000,000 10,000 25,000" ' 65,809 1b7,b75 2.2b

39 2,000,000 2,000,000 50,000 75,000" 133,528 119.5bb .90

Average $ 1 ,‘128,571 1,b28 ,571 b6,b29 57,1b3 59,657 116,b26 1.95

Over $5,000,000 bo $ 1,500,000 1,500,000 100,000 100,000 55,000 220,000 b.00
bl 2,000,000 2,000,000 50,000 75,000" 190,000 365,000 1.92
b2 -- "Not Provided"--- 25,000 25,000 30,000 35,000 1.17

b3 -— "Not Provided"-- 50,000 250,000* 50,000 150,000 3.00

Average $ 1,750.000 1,750,000 56,250 112,500 81,250 192,500 _2.j7

■ Quote at 1984 level not provided. 
•» Actual or quotes.



Exhibit 2

A M E R I C A N  I N S T I T U T E  OF A R C H I T E C T S ,  A L A S K A  C H A P T E R

a n d  the

AL. iKA S O C I E T Y  OF P R O F E S S I O N A L  E N G I N E E R S  

E r r o r s  a n d  O m i s s i o n ^  x n 3 u r a n c e  S u r v e y  

N o v e m b e r  1985

T h e  f o l l o w i n g  is a s u m m a r y  o f  c o m m e n t s  by r e s p o n d e n t s :

• The t r i p l e  c o s t  o f  p r e m i u m s  m a d e  it u n f e a s i b l e  for a s m a l l  firm, such 

as ours, to c o n t i n u e  to c a r r y  th i s  coverage.

• New p o l i c y  w i t h  n e w  c a r r i e r  - they w o u l d  not  c o v e r  p r i o r  a c t s ,  so the 

r e t r o a c t i v e  dat e  b e c a m e  the d a t e  o f  the n e w  poli cy.  I a m  s t i l l  t r y­

ing to fi n d  i n s u r a n c e  for m y  p r i o r  acts.

• C o v e r a g e  w a s  not  r e n e w e d  for  1985 d u e  to an i n c r e a s e  in p r e m i u m s  o f

ov e r  400?.

• We a r e  d o i n g  w i t h o u t  e r r o r s  a n d  o m i s s i o n s  i n s u r a n c e .  In ten y e a r s  of

pr a c t i c e ,  we h a v e  n e v e r  l i t i g a t e d  a claim. In v i e w  of  o u r  r e d u c e d  

p r a c t i c e  a n d  l o w - r i s k  p r o j e c t s ,  the p r e m i u m  i n c r e a s e  is u n c o n s c i o­

nable. T h e  i n s u r a n c e  i n d u s t r y  h as  a pr ob le m, not us, b u t  t h e y  w a n t  

us to pa y for  it.

• A p p l i c a t i o n s  w e r e  s u b m i t t e d  t o  five firms. S o  far, t w o . h a v e  d e c l i n­

ed. one p u l l e d  o u t  o f  A l a s k a ,  o n e  sa i d  its g r o s s  i n c o m e  w a s  t oo  s m a l l  

and s t i l l  no r e s p o n s e  f r o m  the fifth. Did o f f e r  s u g g e s t i o n s  o f  a 

h i g h e r  d e d u c t i b l e  a n d  i n s t e a d  o f  the $ 5 0 0 , 0 0 0  limit, s u g g e s t e d  even. 

$250 ,0 00,  bu t s o  far no r e s p o n s e .

« The  f i r m  is now, in e s s e n c e ,  u n i n s u r a b l e  as the p r o j e c t  i n s u r a n c e  

c o n t r a c t  was c a n c e l e d .  T h e  c u r r e n t  p r a c t i c e  o f  the i n s u r a n c e  i n d u s­

try is an a p p a r e n t  d e l i b e r a t e  m e t h o d  o f  p u t t i n g  t h e  s m a l l  b u s i n e s s e s  

in t h i s  c o u n t r y  e i t h e r  out o f  b u s i n e s s  e n t i r e l y  or  at an u n c o m p e t i­

tive d i s a d v a n t a g e  f o r  l a c k  o f  a b i l i t y  to o b t a i n  r e q u i r e d  i n s u r a n c e  

cov erage.

» My o l d  i n s u r a n c e  b r o k e r  s o l d  the c o m p a n y  to a n o t h e r  b r o k e r  w h o  in

t u r n  s ol d  to a n  E a s t e r n  c o m p a n y  t h i s  year. At the s a m e  time, our

i n s u r a n c e  w a s  du e f o r  r e n e w a l  a nd  the o l d  i n s u r a n c e  u n d e r w r i t e r  w o u l d  

not r e n e w  A & E  l i a b i l i t y  i n s u r a n c e  in Alaska. We h a d  to fin d a n e w  

b r o k e r  w h o  f i l e d  a p p l i c a t i o n s  w i t h  t h r e e  c o m p a n i e s  but wa s h a v i n g  

tr o u b l e  g e t t i n g  q u o t a t i o n s .  I n  t h e  m e a n t i m e ,  the S t a t e  D O T & P F  t e r m i­

na t e d  a c o n t r a c t  we w e r e  w o r k i n g  o n  for s o m e  t i m e  due to the fact 

that we did n o t  h a v e  i n s u r a n c e  c o v e r a g e  for a s h o r t  p e r i o d  o f  time.



2 Exhibit 2, Cont.

A M E R I C A N  I N S T I T U T E  OF A R C H I T E C T S ,  A L A S K A  C H A P T E R

and the

A L A S K A  S O C I E T Y  OF P R O F E S S I O N A L  E N G I N E E R S  

E r r o r s  a n d  O m i s s i o n s  I n s u r a n c e  S u r v e y

E r r o r s  a n d  o m i s s i o n s  i n s u r a n c e  may  not be a f f o r d a b l e  for us n e x t  

year.

D i d  n o t  r e n e w  b e c a u s e  o f  the cost. One o f  my c l i e n t s  is r e q u i r i n g  

$ 5 0 0 , 0 0 0  in e r r o r s  a n d  o m i s s i o n s  i n s u r a n c e .  I a m  t r y i n g  to get  a n e w  

q u o t e  w i t h o u t  p r i o r  a c t s  c o v era ge .

H a l f  the c o v e r a g e  for a l m o s t  f our times t h e  p r e m i u m  —  t h a t  is a n  

800? i n c r e a s e .  The  c a r r i e r  a l r e a d y  t o l d  u s  we  ca n e x p e c t  a 20? to 

30 ? i n c r e a s e  for n e x t  year. T h i s  may tap u s  to th e limit, t h a t  is, 

fold  o u r  doo rs . It is a b o u t  t im e  the f e d e r a l  g o v e r n m e n t  a n d  th° 

A l a s k a  S t a t e  l e g i s l a t u r e  did  s o m e t h i n g  p o s i t i v e  to k e e p  sm al l 

b u s i n e s s  f i r m s  in b u s i n e s s .  It is g e t t i n g  e x t r e m e l y  d i f f i c u l t  to 

c o m p e t e  w i t h  the b ig boys, e s p e c i a l l y  w i t h  t h e s e  d r a m a t i c  i n s u r a n c e  

i n c r e a s e s !

In 1985, d r o p p e d  c o v e r a g e  f rom $ 1 , 0 0 0 , 0 0 0  w i t h  $ 7 > 5 0 0  d e d u c t i b l e  to 

$ 5 0 0 , 0 0 0  w i t h  $ 1 0 , 0 0 0  d e d u c t i b l e  and the p r e m i u m  p ai d  w a s  $ 34,000. 

D o n ' t  r e m e m b e r  the M a y  24, 1985 q u e s t i o n n a i r e .  S i n c e  m y  c o v e r a g e  

r u n s  f r o m  A u g u s t  31 to  A u g u s t  31, it w a s  e a s i e r  to g iv e  y o u  the 

a c t u a l  a m o u n t s  as t he y  a p p e a r  on ray a p p l i c a t i o n  for e r r o r s  a n d  o m i s­

sions i n s u r a n c e .  B a s i c a l l y ,  whe n  c o n s i d e r i n g  we are p a y i n g  five 

times the p r e m i u m s  fo r h a l f  the c o v e ra ge , t ha t  r e p r e s e n t s  a 1000? 

in c r e a s e !



PUBLIC OPIIilOM MESSAGE

TO: -sepp.e s e n t a t i v e m . m i k e m i l l e r

FROM: PATRICIA BIEBER
PROVIDENCE HOSP, BOX 19B60'(-
AMCHORAGE 99519
2G1-3101

BILL NO: MB 532

SUBJECT: LIMITATIONS ON CIVIL LIABILITY

MESSAGE:

PROVIDENCE HOSPITAL IS ALARMED ABOUT THE IMPACT THAT THE EXTRA­
ORDINARY INCREASES IN MALPRACTICE PREMIUMS WILL HAVE ON MEDICAL CARE 
DELIVERY AND THE SUBSEQUENT HEALTH OF ALASKANS. A SPECIAL 
CONCERN IS CARE FOR PREGNANT WOMEN. WE STRONGLY URGE THE PASSAGE 
OF MEANINGFUL TORT REFORM TO HELP RESOLVE THIS CRISIS.

DATE: 0H/17/8G TIME: 15:52: * 9 SENT BY: ANCHORAGE LIO

COPIES TO: HOUSE JUDICIARY
SENATE JUDICIARY
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PUBLIC OPIH X ON MESSAGE

TO: R E P R E S E N T A T I V E  M. MIKE MILLER

FROM: S A N D R A  ALTO
5 7 3 3  J E NN IFE R CI RC LE
A N C H O R A G E
3 3 7 - 8 8 3 7

99504

HB 522

U N F A I R  IN SU R A N C E  C L AI MS SETTLEM'T PR AC T I C E S

BILL NO 

SUBJECT 

MESSAGE

PLEASE GIVE YOUR FULL SUPPORT TO HB sSa.

DATE: 0 4 / 2 3 / 8 6  TIME: 11:1 6:4 9 SENT BY: ANCHORAGE LIO ^

COPIES TO. H O U S E  ME MBERS
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PUBLIC OP IN ION HLSSflCC

R E P R E S E N T A T I V E  M. MIKE MILLER

BA RBARA CLUTTER 
663 DEAUW 
FAIRBANKS. ALASKA 
52 - 1 6 1 1

997 0 9

/
BILL NO

SUBJECT

MESSAGE

HB 532

L I M I T A T I O N S  ON CIVIL LI AB ILI TY

\ I AM A MEMBER OF N I NE TEE N P H Y S ICI AN C O RP ORA TIO N IN FAIRBANKS.
\FOR THIS GROUP, OUR M A L P R AC TIC E IN SU RAN CE PREMIUMS I N C R EAS ED FROM 
5206, 000 TO 5 3 5 ‘L, 000 LAST YEAR. TO/COVER THIS INCREASE,
WE HAD TO RAISE OUR FEES 7 PERCENT'; I URGE YOUR SUPPORT FOR 
THE CO AL ITION FOR TORT RE FO R4 BIl'LS HB532 AND SB377.

X

DATE: 03/27/86 TIME: 13: 52: 10 SENT BY: FAIRBAN KS LIO €
COPIES TO: R E P R E S E N T A T I V E  

R E P R E S E N T A T I V E  
R E P R E S E N T A T I V E  
R E P R E S E N T A T T V E  
REPRESENTAT 1VE 
R E P R E S E N T A T I V E

DON C L OC KSI N 
JIM DU NCAN 
MIKE NA VARRE 
PAT POURCHOT 
BEN G R U S S EN DOR F 
ALBERT P. ADAMS

HOUSE JUDICIARY



m #

PUDLIC OPINION HE SSAGE

TO: RE PR ESE N T A T I V E  M. MIKE MILLER

FROM: HANK RUST. RUST FLYING 
BOX 190325 
ANCHORAGE 
2 3 - 1 5 9 5

SERVICE

99S19

BILL NO

SUBJECT

MESSAGE

INSURANCE

INSURAN CE COSTS UP NEARLY 100 PERCENT OVER LAST YEAR. SMALL BUSINESS 
CANNOT OPERATE WHERE INSURANCE COSTS 25 PERCENT OF GROSS TORT 

REFORM THE ONLY SHORT TERM RELEASE. I M P E RAT IVE YOU LE GI SLATE SOME 
FORM OF TORT RE FO RM THIS TERM OR T R A N S P O R T A T I O N  INDUSTRY IS DOWN THE 
TUBES.

DATE: 04/01/8S TIME: 1 5 :2 3:1 7 SENT BY: AN CH O R A G E  LIO

COPIES TO- HOUSE MEMBERS 
SENATE ME MB ERS

a



m m

PUDLIC OPINION HCSSfiGt:

TO: RE P R E S E N T A T I V E  M MIKE MILLER

FROM: DON WITSOE
P . O. BOX 8 7 1 0t2 
WASILLA AK 
376-2207

99687

BILL NO: HB H81

SUBJECT: VE RD ICT S / D A M A C E 5 / L I A B I L I T Y  IN CIVIL AC TIONS

MESSAGE:

PLEASE VOTE IN FAVOR OF HB'fEl.

DATE: 03/25/86 TIME: It: 28: 23 SENT BY: MATSU LIO

COPIES TO HOUSE MEMBERS
SENATE MEMBERS



PUBLIC OPINION MESSAGE

TO : R EP R ESEN TA T IV E  M. M IKE M ILLER

FROM: ROBERT SMITH
P .O . BOX 870095 
W ASILLA  AK 99687
3 7 6-2 51 7  

B I L L  NO: HB 481

S U B JE C T : V E R D IC T S /D A M A G E S /L IA B IL IT Y  IN  C I V I L  ACTIONS 

MESSAGE:

IN  FAVOR OF TORTE REFORM, HB 4 8 1 . I T  IS  D R IV IN G  OUR BU SIN ESS PEOPLE 
BROKE.

C O P IES  TO : HOUSE 
SENATE

DATE: 03/24/86 TIME: 14:02:50 SENT BY: MATSU LIO

I
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W e ,  the unders igned residents of Eag le  River ,  Chug iak ,  

B ir chwood  and the M a tanu sk a  Va l le y ,  urge you to support the 

s t ronge s t  poss ib le  legislat ion to reform tort l aw s  in A la s k a ,  

e spec ia l ly  the Sp on so r  Sub s t i tu te  for H B  532 and the  s trongest  

poss ib le  version o f S B  377.

N am e (P r in t  and W rite ) A ddress

e b  f u  m

c' L - ~  % * ?  V



W e ,  the  unders igned res idents of Eag le  River ,  Chug iak ,

B ir chwood  and the  M a tanu sk a  Va l ley ,  urge you to support  the 

s t ronge s t  poss ib le  legis lat ion to reform tort law s in A la s k a ,  

e sp ec ia l ly  the S p on so r  Subs t i tu te  for H B  532 and the  s t ronges t  

poss ib le  vers ion o f  S B  377.

N am e ( P r in t  an d  W r ite )  A d d re ss  ^

/ ■gpO J  - f c s U A + f J  '&>o X  h  ‘f-*3-

C o. r o I^ f t , , h p  _ 0 __________ ____________________________
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W e ,  the unders igned res idents o f Eag le  R iver , Chug iak ,

B ir chwood  and the M a tanu sk a  Va l ley ,  urge you to support the 

s t ronge s t  poss ib le  legis lat ion to reform tort law s in A la s k a ,  

e spec ia l ly  the  Spon so r  Subs t i tu te  for H B  532 and the  s tronges t  

poss ib le  vers ion o f  S B  377.

N am e (P r in t  and  W rite ) A d d re ss  ■
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W e ,  the  unders igned residents of E a g le  River , Chug iak , 

B ir chwood  and the Matanuska  V a l l e y ,  urge you to support the 

s t ronge s t  poss ib le  legislation to re fo rm tort law s in A la s k a ,  

e spec ia l ly  the Sp on so r  Subst itu te  for H B  532 and the  s trongest  

poss ib le  vers ion o f  S B  377.

N am e (P r in t  and  W rite ) A d d re ss
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W e ,  the  unders igned residents of E a g l e  River , Chug iak ,  

B i r chw ood  and the Matanuska * a l l e y ,  urge you to support  the 

s t r o n g e s t  poss ib le  legislation to re fo rm  tort law s in A la s k a ,  

e sp e c ia l l y  the Spon so r  Substitute for H B  532 and th e  s trongest  

p o s s ib l e  version o f  S B  377.

N a m e  (P r in t  and W rite ) A ddress
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W e ,  the unders igned residents of E a g l e  River , C l iugiak ,

B i r chw ood  and the Matanuska  V a l l e y ,  urge you to support the 

s t r o n g e s t  poss ib le legislation to re fo rm  tort law s in A la s k a ,  

e sp ec ia l l y  the Spon so r  Subst itute fo r  H B  532 and the s trongest 

po ss ib le  version of S B  377.

N a m e  ( P r in t  and W rite ) A d d re ss
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W e ,  the  unders igned residents o f  Eag le  River , Chug iak ,  

B ir chwood  and the M atanu ska  V a l l e y ,  urge you to support  the 

s t ronge s t  poss ib le  legislation to reform tort law s in A la s k a ,  

e spec ia l ly  the Spon so r  Sub s t i tu te  for H B  532 and the  s tronges t  

poss ib le  version o f  S B  377.

'“•'VfX/ yy\ M f W  
N afinU 't P r in t  and W rite ) A d d re ss
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W e , the unders igned residents of Eag le  River , Chug iak ,

B ir chwood  and the M a tanu sk a  Va l le y ,  urge you to support  the 

s tronge s t  poss ib le  legislation to reform tort l aw s  in A la s k a ,  

espec ia l ly  the Sp on so r  Subst i tu te  for H B  532 and the s tronges t  

poss ib le  vers ion  of S B  377.

N am e (P r iu t  a n d J V r i t c )  A d d ress
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W e , the  unders igned residents o f Eag le  River , Chug iak ,

B ir chwood  and the M a tanu sk a  Va l le y ,  urge you to support the 

s t ronge s t  poss ib le  legislat ion to reform tcr t  l aw s  in A la s k a ,  

espec ia l ly  the  Spon so r  Subs t i tu te  for H B  532 and the s t ronges t  

poss ib le  vers ion o f S B  377.

N am e (P r in t  and  W rite ) A d d ress
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W e , the unders igned res idents o f Eag le  River , Chug iak ,  

B irchwood and the  M a tanu sk a  Va l le y ,  urge you to support the 

s tronges t  poss ib le  legis lat ion to reform tort law s in A la s k a ,  

espec ia l ly  the Sp on so r  Sub s t i tu te  for HB  532 and the s tronges t  

poss ib le  vers ion o f  S B  377.

N am e (P r in t  and W rite )
w\ •—

A d d re ss
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W e ,  the unders igned res idents o f Eagle River , Chug iak ,

B irchwood and the M a tanu sk a  Va l le y ,  urge you to  support the 

s tronge s t  poss ib le legislation to reform tort law s in A la s k a ,  

e spec ia l ly  the Spon so r  Subs t i tu te  for H B  532 and the s trongest  

poss ib le  version of S B  377 .

N am e (P r in t  and  W rite ) A d d ress
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I n t r o d u  ____
Postponed: 17/9/85

RESOLUTION NO. 85-086

A RESOLUTION SUPPORTING THE
CITIZENS'  COALITION FOR TORT  REFORM REGARDINC 

INSURANCE PREMIUMS 
«

WHEREAS, t h e  F a i r b a n k s  N o r th  S t a r  Bo ro ug h  ha s  had i t s  b u d g e t  
r e s e r v e  s e r i o us ly  d im in i shed  b y  t h e  u n a n t i c i p a t e d  i nc r e a s e  of  $600,000 in 
I ts  a n nu a l  I n s u r a n c e  p r emium l a s t  y e a r ,  a n d  h a s  be en  a d ju s t e d  to an  
add i t i ona l  $500,000 i n c r e a s e  t h i s  y e a r ;  a n d

WHEREAS, o t h e r  Ala ska  commun i t i e s ,  b u s i n e s s e s ,  school ‘ 
d i s t r i c t s ,  a n d  p r i v a t e  c i t i z e ns  a r e  s im i l a r l y  s u f f e r i n g  be ca us e  of t h e j j o e d  
for  l eg i s l a t i ve  r e d r e s s  o f  t he  p r ob l ems  pe cu l i a r  to t he  Alaska l o s u f a r t t e  
I n d u s t r y ;  a n d  ” **

WHEREAS, A la ska  h a s  a l imi ted ava i l ab i l i ty  o f  l iabi l i ty i n s u r a n c e  
p r o g r am s  an d  h a s  e x p e r i e n c e d  a d r am a t i c  r i s e  In l iabi l i ty pr emiums ; a n d

WHEREAS, l eg i s l a t i ve  r em ed i e s  a r e  n e e d e d  to r e s t o r e  
p r e d i c t a b i l i t y  a n d  a f f o r da b i l i t y  to l i ab i l i ty  i n s u r a n c e  p r o g r am s ;  a n d

WHEREAS, t h e  C i t i z e ns '  Coa l i t ion For  T o r t  Reform has  i d en t i f i e d  
t h o s e  a r e a s  n e e d i n g  . l eg i s la t i ve  r em e d y ,  a n d  h a s  p r o po se d  so lu t i ons ;

S t a r  B o r ou gh  Ass emb ly  t h a t  It s u p p o r t s  t he  e f f o r t s  of  t he  Ci t i zens '  
Coal i t ion fo r  T o r t  Reform to a c h i e v e  l eg i s l a t i ve  r em ed i e s ,  an d  u r g e s  t he  
A la ska  L eg i s l a t u r e  to make t h e s e  r e f o rm s  a p r i o r i t y  of thi s l eg i s l a t i ve  
s e s s i o n .

NOW. THEREFORE.  BE IT RESOLVED by  the  Fa i r ba nks  No r th

PASSED AND APPROVED THIS  29TH DAY OF APRIL,  1986.

P r e s i d i n g  Of f i ce r

A T T E S T ;

Clerk of the Assembly



RESOLUTION SUPPORTING @  ? 
THE C IT IZ E N S  COALITION FOR TORT REFORM 

REGARDING INSURANCE PREMIUMS

WHEREAS: The Greater Ketchikan Chamber of Commerce has had i t s  member
reserves se rio u s ly  diminished by the unanticipated increase in  th e ir  annual 
insurance premiums, and;

WHEREAS: other Alaska communities, businesses, school d is t r ic t s  and
p riva te  c it iz e n s  are s im ila r ly  su ffe rin g  because o f the need fo r le g is la t iv e  
redress o f the problems p ecu lia r to the Alaska insurance in d u stry , and;

WHEREAS: Alaska has a lim ited  a v a i la b i l i t y  o f l i a b i l i t y  insurance programs
and has experienced a dramatic r is e  in  l i a b i l i t y  premiums, and;

WHEREAS: le g is la t iv e  remedies are needed to resto re  p re d ic ta b ilit y  and
a ffo rd a b il ity  to l i a b i l i t y  insurance programs, and;

WHEREAS: the C it ize n s  C o a lit io n  fo r Tort Reform has id e n t if ie d  those areas
needing le g is la t iv e  remedy and has proposed so lu tio n s ;

NOW, THEREFORE, BE IT RESOLVED: The Greater Ketchikan Chamber o f Commerce
supports the e ffo r ts  of the C it ize n s  C o a lit io n  fo r Tort Reform to achieve 
le g is la t iv e  remedies and urges the Alaska State Leg is la tu re  to make these reforms 
a p r io r it y  of the coming and future le g is la t iv e  sessio n s.

DATED at KETCHIKAN, ALASKA th is

XY^CLflRK, PRESIDENT 
GREATER KETCHIKAN CHAMBER OF COMMERCE 
P.O. Box 5957 
KETCHIKAN, AK 99901

Don Harrison '
Second V ice-President

Larrj^'Herrman
Secretary

A c M b  £
Paul Wingrenl /
IflfoeWiate Pest President

Scott M ilner 
Treasurer

Elk in fe ,

9 1 ; /

irecto

N e il'G ra y , D irecto rich,„ D irecto r

D irecto rT e r ily n  Lyiire c to r

lob ttjbrton, Direpjtorto M artin* d ire c to r

£7 D ire c to rDwightQStampflee f /D irector



Groups , Organ izat ions and Bu s in e s s e s  
support ing the tort reform posit ions of 
T h e  Cit izens Coalit ion for Tort  Re form 

(5 /7/86 )

A la s k a  A ir  C a r r ie r s

A la s k a  A irm e n ’ s A sso c ia te io n

A la s k a  B ro a d c a s te rs  A ssn .

A la s k a  C h a p te r  A m e ric a n  In s t itu te  o f 
A rc h ite c ts

A la s k a  C h a p te r , A m e ric a n  O p to m c tr ic  
A ssn .

A la s k a  D en ta l S o c ie ty

A la s k a  H ote l &  M otel A ssn .

A la s k a  M overs A ssn ., In c .

A la s k a  O il M a rk e te rs  A ssn .

A la s k a  P h y s ic a l T h e ra p y  A ssn .

A la s k a  R e n ta l A ssn .

A la s k a  S e c t io n , A m . S o c . o f C iv i l  
E n g in e e rs

A la s k a  S o c ie ty  o f P ro fe s s io n a l E n g in e e rs

A la s k a  S ta te  C h a m b e r o f C om m erce

A la s k a  S ta te  H e a lth  A ssn . (H o s p ita ls )

A la s k a  S ta te  M ed ica l A ssn .

A la s k a  T r u c k e r s  A ssn .

A la s k a  V is ito r s  A ssn .

A m e rica n  C o lleg e  o f N urse M id w ive s , A k  
C h a p te r

A n ch o rag e  B o a rd  o f R e a lto rs

A n ch o rag e  C h a m b e r o f C om m erce

A n ch o rag e  D a y c a re  O p e ra to rs

A n ch o rag e  R e s ta u ra n t  &  B eve rag e  A ssn . 
( A R B A )

A sso c ia te d  G e n e ra l C o n tra c to rs

C a b a re t  H o te l &  R e s ta u ra n t R e ta ile rs  
( C H A R R )

C o rd o va  C h a m b e r o f C o m m erce

C o rd o va  C it y  C o u n c il

D illin g h a m  C h a m b e r o f C om m erce

F a irb a n k s  C h a m b e r o f C om m erce

F a irb a n k s  N o rth  S t a r  Bo ro u g h  A ssem b ly

H ouston C it y  C o u n c il

H um ana  H o s p ita l - A la s k a

In d ep end en t E le c t r ic a l  C o n tra c to rs  A ssn .

In su ra n c e  B ro k e rs  & A gents A ssn .

In te rn a t io n a l A ssn . o f D r i l l in g  
C o n tra c to rs

In te rn a t io n a l C h ild b ir th  E d u c a tio n  
A sso c ia  lion

K e tc h ik a n  C h am b e r o f C om m erce

M a ta n u sk a -S u .'itn a  Bo ro u g h  A ssem b ly

M id n ig h t Su n  T r a v e l ,  In c .

P a lm e r C h n m a b e r o f C om m erce

Pension  C o n su lta n ts

P ro fe s s io n a l E n g in e e rs  in  P r iv a te  P ra c t ic e  
A 'a s k a

P ro fe ss io n a l P h y s ic a l  T h e ra p is t s  A ssn . 

R is k  M anagem ent A ssn .

S i t k a  C h a m b e r o f C o m m erce  

S o ld o tn a  C it y  C o u n c il 

S o u th e rn  A la s k a  L i f e  U n d e rw r ite rs  

U t i l i t y  C o n tra c to rs  o f A la s k a  

W a s iila  C it y  C o u n c il
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ALASKA IT ATE CHAMBER OF COMMERCE POSITION ON TORT REFORM:
Reasonable restrictions should be placed on portions of judicial awards which are not _ 
directly related to a victim's financial loss and which require liability to follow fault.

This will increase predictability of insuring specific casualties. Legislation which will 

take the following actions is supported by ASCC:
1) Place a cap on non-economic judicial awards (pain 5 suffering, incovenience, etc.)
2) Require structured settlements in the form cf periodic payments of judgments.
3) Permit collateral insurance coverage to be presented to juries.
4 ) F.stablish a sliding scale for contingent fee agreements between attorneys 5 plaintiffs
5) Amend the :nles of liability so a person at fault is responsible only for the degree

of injury which was caused by his or her negligence.
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“voices raised in unison...”

March 28, 1986

TO: ALL LEGISLATORS

Please note that the C itizen s C o a litio n  fo r Tort Reform continues to support 
the p rin c ip le s  set forth  in  our o r ig in a l comprehensive so lu tio n . Those 
p rin c ip le s  are contained in SSHB 532 and most o f them are in SB 377. We 
appreciate the hard work and support which has been put fo rth  in  the e f fo r t  
to reform some o f the to rt  p ractices  which have developed in the past few
years

Gene Rogdsz^ 
Vice Chairman

7\1 Ionianni7  S r. 
Cha/rmart o f the Board

David MacGuire, M.D. 
V ice President; 
P residen t, Alas . State 
Medical Society

Davi'd Zundkl, Seer 
Executive D irector 
Alaska A juM Jarrier

B i l l  Gee, Treasurer FVajikJfears, R e s i d e n t
Profession a T f r u s t  A dm in istrato rs, Inc

Ckdt
Dick CattanachJacY  Thompson V

Presid en t, Alaska Movers Association Chairman, Insurance Tax and Bonding 
Committee, Alaska General Contractors

M argaret Wol fe  P
Pres id en t, Midtown Daycare Center Inc

Denise L . Knapp '
Board Member
Southern Association of L if e  Underwriters

Alan P. BudahlMorry /Hoi 1 owe 11
Presiden t, Yukon Equipment P res id en t, Ala a Hotel & Motel A ssociatio i
MemD'ef, Associated Equipment D istr ib u to rs

Jkh/rul d o A s u o J l

Bernie S a u D e / ' 'Don Redmond ( Bernie Saupe
P resid en t, Alaska Rental Association V ice-P res id en t, Alaska Oil Marketers

A sso c ia tio n , Inc .
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M arilyn 'P ierce-Bu lger O  
Chairman, Alaska Chapter 
American College of Nurse-Midwives

m b .

Martha A. Dearborn 
Executive D irecto r 
Alaska Dental Society

/ A 1/ / 7 /
. U j K k b J . / i C t ______

T . J .  Thrasher 
Executive D irecto r 
Alaska Trucking Association

/ •

James E. Su tt le  
Chairman, Alaska Chapter 
In ternational Association of 

D r il l in g  Contractors

.■ .  ; 'j '- L ' .  _______
Mcirigal'e Compton
Liason , Anchorage Board of Realtors

Nelson M. Frank lin  
Chairman, Professional Engineers 

in  P rivate  Practice

L /  J  ^ 7 ^ 7  u - ^ ---

Charles H. Selman 
President, Caberet Hotel and 

Restaurant R e ta ile rs  (CHARR)

• #

Mar.y Pierce 
Risk Management Consultant

Michael W. Gordon 
Board Member, (ARBA)
Anchorage Restaurant & Beverage Assoc.

I I • f '
7 \  ( j ) y  • C r 1 k i A  O  i

Roy Robinsoiji 7
V ice-P resid en t, Alaska Broadcasters 

Associ ation

J~U - X A .

Anita Farley \ 
C h ild b irth  Educator

Lynn J .  Coon, O.D.
L e g is la t iv e  Chairman, Alaska Chaptei' 
American Optometric Assoriation

O ^ L .  V u a n ^ £
Dr. Vincent S. Haneman, J r . ,  P.H. 
Immediate past P residen t, Alaska 
Society of Professional Engineers 
and Dean of Engineering - U n iversity  
of Alaska , Fairbanks

n

Diane E. Ramey 
L iason , Alaska Physical Therapy 

Associ.

De>ims DbWitt 
Executive D ire c to r , Health Association 
of Alaska
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A RESOLUTION IM SlinnOPT OF 
TORT REFORM

•1HEREAS, l i a b i l i t y  insurance is a necessarv cost of doina 
business within the tourism industry in A laska; and,

WHEREAS, l i a b i l i t v  insurance o-Ws have continued to r ise  to 
D rohib itive leve ls for many businesses: and,

WHERFAS, these hinher costs re su lt in a hinhnr end nrnduct cost 
to the consumer; and,

WHEREAS, these hinher costs of insurance are foreino manv 
imDortant v is ito r  a ttrac tio n s out of business and ornhibitinq 
the entry of others,

THEREFORE be it  pfsolvfo  that the Alaska V is ito rs  Association 
make Tort Reform a Le q is la tive  p r io r ity  and further d irect the 
board and s ta ff  to work with the C it ize n 's  Advocate Committee 
for Tort Reform and the Governor's Task Force on Insurance.

SUBMITTER BY; Jan Wrentmore, Suzanne. Mullen, Bnh .laenhsen, 
lee Crane and Boh Enolebrecht

RASSFH October I9 , JOBS bv a vote of the membereh in at the 

Annual A'/A Convention.

One the fnllowino five  oanes vou w ill f in H a summary of the desired 
actions of the C itizen  Advocate Committee for Tor*' Reform

- 6 2 -



R e q u e s t e d  by: Paui B a r r y

Asaetablyper&or.

& & T & 5 ? 0 5 Z A - S 0 S I T H A  B O R O U G H

& Z S & S 7 X 3 K  S E R I A L  NO. 8 6 - 6 ]

A  R E S O L U T I O N  O F  T H E  A55J22SLY O F  'THE M A T A N U S K A - S U S I T N A  BORQIJGH 
S U P P O R T I N G  L&lISLfegiSSE S£SSA3g?ISS L I A B I L I T Y  A N D  O T H E R  I N S U R A N C E .

W H E 8Z A S ,  i c t i  b u s i n e s s e s  a n d  local g o v e r n m e n t s  have 

b e e n  unable- to  a f f o r d  l i a b i l i t y  a n d  o t h e r  n e c e s s a r y  insurance; 

an d

W H E & B & S .  A l a s k a  h a s  a  l i m i t e d  a v a i l a b i l i t y  o f  Liability 

i n s u r a n c e  p r o g r a m  a n d  h a s  e x p e r i e n c e d  a d r a m a t i c  rist ir> l i a b i l­

ity p r a c i u s s ;  a n d

W H E R E A S *  l e g i s l a t i v e  r e m e d i e s  a r e  n e e d e d  t o  r e s t o r e  

p r e d i c t a b i l i t y  a n d  a f f o r d a b i l i t y  t o  l i a b i l i t y  i n s u r a n c e  p r o g rams; 

a n d

VjHSP^lASjr t b s  C i t i z e n s  C o a l i t i o n  for T o r t  R e f o r m  and the 

U n i t e d  S t a t e s  A t t o r n e y  G e n e r a l ’s R e p o r t  f r o m  the T o r t  Policy' 

W o r k i n g  G r o u p  o f  1'32£ h a v e  i d e n t i f i e d  t h o s e  a r e a s  of p u b l i c  

p o l i c y  n e e d i n g  l e g i s l a t i v e  r e m e d y  a n d  h a v e  p r o p o s e d  solutions?

N O W  T S S S 2 F S & S *  B S  I T  R E S O L V E D  that the 

M a t a n u s k a - S u s i t n a  B o r o u g h  s u p p o r t s  t h e  e f f o r t s  of the C i t i z e n s  

C o a l i t i o n  f o r  T o r t  B e f o r e  a n d  the U n i t e d  s t a t e s  A t t o r n e y  

General's R e p o r t  Stcks t h e  T o r t  P o l i c y  W o r k i n g  G r o u p  o f  1356? and 

urges the Alaska, l e g i s l a t u r e  t o  m a k e  the passage o f  t h i s  l e g i s­

lation of the higfee*t iprlority for this Second session of the 

F o u r t e e n t h  L e g i s l a t u r e ,



#  #

B E IT FCtSTrSS: RSS&LVED that copies of this resolution 

be forwarded to & z v * s m o r Siil Sheffield, Senators K e r t t u l a  and 

DeVries and Representatives- Larson and H u r l e y .

PASSED AS-D APPROVED by the Assembly of the 

Matanuska-Susitna Soroush this day of /^gy , 15 3 6

Dorothy A. J^nes, Jt&vor
(s

ATTEST:

^ ' j

Dorothy A. J^hes, *t&vor
(s «'•

^3^j bi £.— .cl&fgffi'rt: Z.&u_________
Chris Saâ ra'isss f Sostzasgii Clerk

(SEAL?



£&  A RESOLUTION SUPPORTING A
th e  W iz e n s  c o a l it io n  fo r  to r t  W form

REGARDING INSURANCE PREMIUMS

WHEREAS: The Greater Ketchikan Chamber of Commerce has hac* i t s  member
reserves se rio u s ly  diminished by the unanticipated increase in  th e ir  annual 
insurance premiums, and;

WHEREAS: other Alaska communities, businesses, school d is t r ic t s  and
p riva te  c it iz e n s  are s im ila r ly  su ffe rin g  because of the need for le g is la t iv e  
redress of the problems p ecu lia r to the Alaska insurance in d u stry , and;

WHEREAS: Alaska has a lim ited  a v a i la b i l i t y  of l i a b i l i t y  insurance programs
and has experienced a dramatic r is e  in l i a b i l i t y  premiums, and;

WHEREAS: le g is la t iv e  remedies are needed to restore p re d ic ta b ility  and
a ffo rd a b ility  to l i a b i l i t y  insurance programs, and;

WHEREAS; the C it ize n s  C o a litio n  for Tort Reform has id e n tifie d  chose areas 
needing le g is la t iv e  remedy and has proposed so u tio n s;

NOW, THEREFORE, BE IT REcnLVED: The Greater Ketchikan Chamber of Commerce
supports the e f fo r ts  of the C it ize n s  C o a litio n  for Tort Reform to achieve 
le g is la t iv e  remedies and urges the Alaska State Leg is la tu re  to make these reforms 
a p r io r it y  of the coming and future le g is la t iv e  sessio ns.

DATED at KETCHIKAN, ALASKA tn is

if, i  ( j z i d j,\v /.T! JiJircmr.Nju Y,/CL.ARK, pres id en t  
GREATER KETCHIKAN CHAMBER OF COMMERCE 
P.O. Sox 5997 
KETCHIKAN, AK 9990!

£ %:L
Scott M ilner > /
T reasurer /

/

1936.

Second Vice-President 

Larr$i>flerrman
Secretary 

k, ^ —

/

Mirke Cusack, D irecto r, 

C^r.oly^j/Eh'i^rB, I J ir e c to r

Neil Gray, D irector

V J
T e rilyn  Lynn, D irecto r '

J
Bob M i ton, D irecto r -4

Dwight(|5tampflee '/D irecto r
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Alaska Public Health Association

RO. Sox 4*1825 > Anchorage, Alaska 99509

RESOLUTION REGARDING TORT REFORM 

The  A l a s k a  P u b l i c  H e a l t h  A s s o c i a t i o n ,

K n o w i n g  t h a t  t o r t  l a w  a p p e a r s  t o  be  a  m a j o r  c a u a a  o f  t h e  i n s u r a n c e  a v a i l a b i l i t y /  
a f f o r d a b i l i t y  c r i s i s )  and

A c k n o w l e d g i n g  t h a t  t h e r e  a r e  a  n u m b e r  o f  b e n e f i c i a l  r e f o r m s  o f  t o r t  l o w  
t h a t  t h e  A l a s k a  L e g i s l a t u r e  may e n a c t ;

T h e r e f o r e ,  c a l l s  u p o n  t h e  A l a s k a  L e g i s l a t u r e  t o  p a s a  t o r t  r e f o r m  l e g i s l a t i o n  
t h a t  c o n t a i n s  a t  a  min imum t h e  f o l l o w i n g  p r o v i s i o n s :

1 )  L i m i t a t i o n  o n  c i v i l  l i a b i l i t y , t o  i n c l u d e  l i m i t a t i o n  o n  n on ­
e c o n o m i c  d a m a g e s .

2 )  E v i d e n c e  o f  c o l l a t e r a l  b e n e f i t s ;  t o  a l l o w  j u r e r s  t o  k n ow  a b o u t  
i n s u r a n c e  o r  o t h e r  b e n e f i t s  p a i d  t o  v i c t i m s ,  s o  a m o u n t s  may be  
a d j u s t e d  to p r e v e n t  a  w i n d f a l l  d o u b l e  r e c o v e r y .

3 )  L i m i t a t i o n  on  a p p o r t i o n m e n t  o f  d amage s ;  t o  d i r e c t  damage  p a y m e n t s  
p r o p o r t i o n a t e  t o  a  d e f e n d a n t ' s  d e g r e e  o f  f a u l t .

A )  L i m i t a t i o n  on  a t t o r n e y s 1 c o n t i n g e n c y  f e e s ; t o  s e t  c o n t i n g e n c y  
f e e s  t o  r e a s o n a b l e  a m o u n t s  o n  e " s l i d i n g  s c a l e " .

5 )  P e r i o d i c  p a y m e n t s  ( I n s t e a d  o f  lun .  j u m )  f o r  a w a r d s .



"voices raised in unison..!'

M ay I .  1986

lio n . W ill ia m  A . S h e f f ie ld  
G o v e rn o r  o f A la s k a  
P .O . B o x  A 
Ju n e a u , A K  9 9 8 11

D e a r G o v e rn o r  S h e f f ie ld :

We h ave  read  y o u r le tte r to Se n a to rs  F a ik s  and  S a e k c tt , and  R e p re s e n ta t iv e  M il le r ,  
and  agree w ith  the statem ent tha t "w e take  c le a r  and  m easured  steps to w ard  tort 
re fo rm ,"

T h e  issue o f to> 1 re fo rm  and in su ra n c e  costs has been debated  in th is  sta te  as f a r  
b a ck , at lea st, as i9 7 _ . and  p erhaps longer. T h e  su b jec t w as s tu d ie d  in 1975, and  
an a d d it io n a l s tu d y  w as m ade in 1979 on the issue o f co m p ensatio n  fo r  b o d ily  in ­
ju r y .  In  a d d it io n , y o u r ow n task  fo rc e , ap p o in ted  in  1985, had an o p p o rtu n ity  to 
look in to  the p ro b lem . A n d  s im ila r  s tu d ie s  h ave  been u n d e rta k e n  by the U . S. g o v­
e rn m e n t, C a l i f o r n ia  and  o th er sta tes , m an y  o f them  docum ented  in p u b lic a t io n s  o f 
Ihe  R a n d  In s t itu te  fo r  C i v i l  Ju s t ic e .

In sh o rt the vo lu m e  o f s tu d ie s  is s ig n if ic a n t . A n d  the e x p e r ie n c e  o f  those a reas 
w h e re  to rt and in su ra n ce  re fo rm s h ave  been enacted  is also  s ig n if ic a n t . L e t  us 
po in t out ju s t  tw o  such  e xp e rie n ce s .

F i r s t ,  the C a l i fo r n ia  e xam p le . In  1975, the C a l i fo r n ia  le g is la tu re  adopted  some re 
fo rm s  fo r  the area o f m ed ica l in su ra n c e . T h e se  in c lu d e d  a cap  on a w a rd s  o f  non ­
e co no m ic  dam ages, at $250 ,000  (no t tied  to a w a rd s  o f e co n o m ic  dam ages.) Seco n d , a 
s l id in g  sca le  fo r  la w y e rs  co n tin g e n cy  fees w as e sta b lish e d . T h i r d ,  p e r io d ic  p a y ­
m ents w e re  in s t itu te d  fo r  a w a rd s  o f  $50 ,000  and  o ver. T o u r th , in fo rm a t io n  on 
c o lla te ra l so u rces o f fu n d s  w as m ade a v a ila b le  to the ju r y .  A N D  I N S U R A N C E  IS .  

A V A I L A B L E .  C a l i f o r n ia ’s m e d ica l m a lp ra c t ic e  in su ra n c e  ra tes a rc  up 150 pe rcen t 
o ve r 1975; but the rest o f the n a tio n  is up 300 percent!

In A la s k a , by c o n tra s t , the re su lt  o f the 1975 m e d ica l m a lp ra c t ic e  in su ra n c e  c r is is  
w as that the L e g is la tu re  enab led  the fo rm a tio n  o f  a n o n -p ro f it  m e d ica l in su ra n c e  
co m p a n y . M e d ica l In d e m n ity  C o rp o ra t io n  o f A la s k a  (M I'^ A ). Y o u  ap p o in t state  o f ­
f ic ia ls  lo  the M IC A  board  o f d ire c to rs . M IC A  is n o n -p ro f it , and  docs not h ave  
s to c k h o ld e rs  or issue d iv id e n d s . It has co m m itted  none o f the so -ca lled  abuses o f 
the i n s t a n c e  in d u s t ry . A n d  it  pegs its  in su ra n c e  ra tes to needs o n ly , not to p ro ­
f it s .  M IC A  has had to ra ise  its  ra te s  as m uch as 100 p ercen t fro m  la st y e a r to th is  
y e .ir ,  even  w ith o u t p u rch a s in g  rc - in s u ra n c c . When the cost o f  p u rc h a s in g  rc - in su r-  
. , i ir e  w as ad d ed , the in c re a se , in  som e ca teg o rie s  w as 140 p e rce n t fro m  1985 to 
'9 8 6 .

C IT IZ E N S  C O A L IT IO N  LO R  T O R T

738 II Street, Suite 300 • Anchorage, Alaska 99501 • (907) 276-1135
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C o n tra s t in g  the C a l i fo r n ia  e xp e rie n ce  w ith  A la s k a  sh o u ld  m ake  it  c le a r  to you that 
co n tin u e d  fa i lu r e  to fa c e  the tort re fo rm  issue sq u a re ly  w i l l  n e ve r he lp  end the c r i ­
s is .

T h e  rise  in  ra tes fo r  A la s k a  do cto rs is m irro re d  in  a lm ost e v e ry  r^ hcr aspect o f 
A la s k a n  l i f e .  A i r  t a x i o p erato rs h ave  added $40 per hour to th e ir  ch a rg es , ju s t  to 
c o v e r in su ra n c e . S m a ll co n stru c t io n  co n tra c to rs  a rc  h ard-p ressed  to b id  fo r  M u n ic ­
ip a l it y  o f  A n ch o ra g e  co n tra c ts  because the lo ca l go vern m en t is now  a s k in g  b id d e rs  
to com e up w ith  g re a te r co verag e  s in ce  the M u n ic ip a lit y  no longer p u rch ases in s u r ­
an ce . T h e  V a lle y  H o sp ita l can  a f fo r d  in su ra n c e  in the am ount o f o n ly  S500 ,000 , 
fo r  w h ic h  the cost is $670 per d a y . A rc h ite c ts  h ave  seen l ia b i l i t y  in su ra n c e  costs 
in c rea se  betw een 150 percen t to 700 p e rcen t. Y o u r  own D ep artm e n t o f T ra n s p o r ta ­
tion  and  P u b lic  F a c i l i t ie s  is co g n iza n t o f  the d i f f ic u l t ie s  enco u n te red  by a rc h ite c ts , 
e n g in eers  and  co n stru c t io n  f irm s  in  g e ttin g  a f fo rd a b le  in su ra n ce . T h e  liq u o r  l i ­
cense h o ld e rs  h ave  p a id  out o n ly  $724 ,000  in p rem iu m s th is  y e a r , a c c o rd in g  to an 
in d u s t ry  so u rce ; te stim o n y  to the fa c t  th a t m an y  a rc  go ing "bare ." A n d  S h e f f ie ld  
E n te rp r ise s  has seen its l ia b i l i t y  in su ra n c e  costs t r ip le . D ay  ca re  ce n te rs  have  
added to the h o u r ly  ch arg e  because o f in su ra n c e  costs.

T o  put the suggestion  fo r  m ore s tu d ie s  in  fu l le r  p e rsp e c t iv e , co n s id e r the e x p e r i­
ence o f the A la s k a  C o u rt  System  d u r in g  the past fe w  y e a rs . F ro m  F Y  1983 to F Y  
1985, c i v i l  dam age su it  f i l in g s  in S u p e r io r  C o u rt m ore than  d o u b led . T h is  cam e at 
a tim e w hen the o v e ra ll co u rt su it  f i l in g s  increased , by o n ly  18 p e rcen t. C i v i l  d a m ­
age su its  rose fro m  1,038 to 2 ,096 in  that pe rio d . T h is  is out o f a ll p ro p o rtio n  to 
a n y  p o p u la tio n  in c rease . D e la y in g  fo r  m ore s tu d ie s  is u n n e ce ssa ry . T h e  c r is is  is 
now!

A s fo r  yo u r co n ce rn  about jo in t  and  se v e ra l l ia b i l i t y ,  there  is so m eth ing  b a s ic a lly  
u n fa i r  about a s itu a t io n  in w h ic h  one o f se v e ra l d e fe n d a n ts  m ay be s tu c k  w ith  the 
w h o le  b i l l .  U n d e r  y o u r fo rm u la , a d e fe n d a n t w ho is 50 percen t g u ilty  m ay end up 
p a y in g  the e n t ire  a w a rd . A n d  you do not m ention  the l ia b i l i t y  o f p la in t i f f s  w ho 
m ay be u nd er the in f lu e n c e  o f  d ru gs or a lco h o l. T h e  p r im a ry  payee in m an y  s in ­
g le-ear a c c id e n t eases has been the S tate  and  loca l g o ve rn m en ts , w h e re  the d r iv e r  
had been a b u s in g  su b stan ces. T h e  g o vern m en t has been the d e fe n d a n t because it  
happened to b u ild  the road . Y o u r  ow n D e p a rtm e n t o f L a w  shou ld  be ab le  to su p ­
p ly  in fo rm a t io n  on such  eases, s in ce  it has been d e fe n d in g  the S tate  co n s ta n t ly .

R ig h t  now . G o v e rn o r , tw o -th ird s  o f the cost o f a r r iv in g  at se ttlem en ts or a w a rd s  is 
p a id  to a tto rn e y s . T h a t  f ig u re  is fro m  the fe d e ra l R e p o rt o f the T o r t  P o lic y  W o rk­
ing G ro u p , issued th is  F e b ru a ry . We fe e ' it is u n reaso n ab le  to let th is  s itu a t io n  
co n tin u e . T h e  cost o f b r in g in g  r e l ie f  to v ic t im s  m ust be lo w ered . L o w e r in g  that 
cost shou ld  not d im in is h  the am o unt w h ic h  goes in to  e n r ic h in g  la w y e rs , and  keep ­
ing o u r in su ra n c e  p rem iu m s h igh .

Ac f c r y'Mtr '•’b jrc l'm n  to ty in g  the cap  on non -cco n o m ic  dam ages to eco no m ic d a m ­
ages: Y o u  a rc  co rre c t  in  n o ting  that a person w ho is h u rt sh o u ld  be com pensated  
fo r  the h u rt , not the p ro vab le  econom ic loss. U n fo r tu n a te ly , the c u rre n t  system  a l­
re ad y  d is c r im in a te s  ag a in st people on the basis o f  w e a lth ; and  w e w o u ld  not w iden  
that g u lf . We do not ad vo ca te  l in k in g  the can  to eco no m ic dam ages.



Hon. William A. Sheffield May 1, 1086 Pas,

T h e  C it iz e n s  C o a lit io n  w as fo rm e d  last yea r a f te r  people fro m  m an y  w a lk s  o f 
A la s k a  l i f e ,  p ro fe ss io n s , businesses and co nsum ers fo u n d  that in su ra n c e  ra tes w e re  
h ig h  and  a v a i la b i l i t y  w as lo w . P u tt in g  together o u r C o a lit io n  w o u ld  not h ave  been 
possib le  i f  there  w as not w id e sp re a d  d is tre ss  and the kn o w le d g e  tout om et .-(.m e­
d ic s  h ave  fa i le d .

In a d d it io n  to the lis t  o f C o a lit io n  m em ber o rg a n iza t io n s , we h ave  re so lu tio n s  o f  
support fro m  the c it y  c o u n c ils  o f W a s illa , C o rd o v a , So ld o tn a  and  H o u sto n , fro m  the 
F a irb a n k s  N o rth  S ta r  Borough A sse m b ly , fro m  the C h am b e rs  o f  C o m m c ic c  in F a i r ­
b a n ks , A n c h o ra g e . P a lm e r , S it k a , K e tc h ik a n  and m ore. It  is no lig h t  th in g  to o rg a ­
n ize  a c o lit io n  th is  b ro ad , as I am sure you re a liz e . Do not ign ore  o u r s itu a t io n . 
M any  o f the C o a lit io n  m em bers cann o t w a it  a n o th e r yea r fo r  r e l ie f .

P .S .\ E n Q ld s c d  is  a copy o f the F e d e ra l T a s k  Fo rce  R e p o rt and  le tte r  fro m  o ur 
B o a r u o f  D ire c to rs .

cc : S e n a to r Ja n  F a ik s
S e n a to r Jo h n  S a c k c tt  
R e p re se n ta t iv e  M ik e  M ille r .
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“voices raised in unison...”
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T O :  A L L  L E G I S L A T O R S

F R O M :  C I T I Z E N S ’ C O A L I T I O N  F O R  T-

S U B J E C T :  E N C L O S E D  D A T A  F C '  OUR U S E  

Thanks,

A I T a m a  g n i , S r .  

C  h a i r ma  n

, R E F O R M  

A ND  R E V I E W
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C o u r t  r u l i n g  t a r g e t s  

' c o s t l y  t r i a l  d e l a y s
hile tort reform has 
captured its sharQ of 
headlines lately, the 

court system has been working 
quietly and w ith little notice to 
'deal with delays in r  oving cases 
lo  tria l.
; A s anyone who has been in­
volved with litigation knows a ll , 
too well, delay in court proceed-' 
jngs is a persistent and frustrat­
ing problem. In  a rapidly grow­
ing state like A laska, the number 
of cases continues to increase . 
faster than the number of judges 
and oth«r court personnel; as­

s ig n e d  to deal with the cases. •.
;•  In  crim inal cases, court rules 

i ;  require the courts to bring'the.
; • ’cases to tria l within a lim ited pe­

riod of time. These rules are im ­
posed by the state and federal 

; constitutions, which guarantee 
accused persons ,a right to a - \  

1: Speedy trial.
> In c iv il cases, there is no simi-:

•: la r  constitutional requirement 
; fo’r a speedy tria l. Th is means 

that it m ay take years before a 
c iv il case is tried. Often such a 
delay is necessary because of the 
com plexity of the case. In  other 
cases, the parties m ay not want 
to push the m atter to a tria l be-

L c g a l

n o t e s

Dick M c C a n n ,r
When a tria l date is  requested, • 
the judge' w ill hold a conference ;

. .‘to set the tria l date..The new rule i 
requires the judge to .schedule 
the tria l w ithin four months, of 
the conference. f  • •' •. /

One other new feature ot this ; 
ru le is  a provision requiring both ■’ 
sides in a lawsuit to give their op-.; 
ponents copies of basic docu-; 
merits relevant to the case, lin- 
dere the previous rules, a party- \ 
w as only required to provide cop- :: j 
ies if  the other side .'asked To ry-
them.

These new procedures have I' 
been adr pted on an experimental .’ 
basis a fte r considerable study. 
Judges and court adm inistrators 
w ill be watching closely To see . '• 
the effects of these changes. One 
possible effect w ill be to c lear ’-; :

. cause they a re  trying to work out m any cases from  the system . •: ’
their differences without the high, Ofmn the parties to a lawsuit 
'expense of a tria l. In some cases, do no., m ake serious settlement
■however, long delays have oc- efforts until they are  faced with a - . U I

; ;curred sim ply because the courts tria l with a ll of its commitments^ i '
: are crowded. o {  tim e and money. B y  forcing# I

i  {-.the parties to. either set the case;;1, ; ,
■ The A laska Supreme Court-re- •for. ir ia l or have the case dis- ;• ;
cently adopted a new court rule, m issed, the court w ill find out ■.* i
to address tne problem of delay, . fa irly" qu ickly which cases in-'
in Anchorage’s Superior Court.1: 
•The principal feature of this ru le : 
is establishment of a new-“ fast - 
track ”  for certain  kinds of c iv il 
cases. When n e w . c iv il cases 
(other than divorces) are  filed, 
the law yers must describe the 
nature of the dispute and the 
like ly  length of a tria l. I f  the case 
is not within certain categories 
of particu larly  complex cases, 
and if the tria l is expected to take 
Jess than 10 days, the case w ill be 
assigned to the new “ fast tra c k ."  
•three Superior Court judges are  
handling these fast track cases. ■
T Once a case is on the fast 
track , the law yers must ask for a 
tria l date within nine months. If  
a tria l date has not been re­
quested in nine months, the 
indpp m av rlicmics the case.

volve real disputes that must go* s' 
to tr ia l. Cases that must be tried 
should go to tr ia l sooner.

I f  this effort is successful, it 
should benefit anyone who needs 
to use the court system to obtain 
a decision within a reasonable 
amount of tim e. Even  those who, 
are  not involved in lawsuits may 
be pleased if this system is effec­
tive.

In this y e a r of shrinking state 
budgets, efficient use of the 
courts is  a m uch more desirable 
alternative than the expense of 
hiring more judges and court' 
personnel. ;

Dick McCann has been a prac­
ticing attorney for 15years and is 
managing partner of Perkins 
Coie’s Ahchnrape office. .



D I L L I N G H A M  C H A M B E R  O F  C O M M E R C E  

H O A R D  O F  D I R E C T O R S

A R E S O L U T I O N  S U P P O R T I N G  T H E  
C I T I Z E N S '  C O A L I T I O N  F O R  T O R T  R E F O R M  R E G A R D I N G  

I N S U R A N C E  P R E M I U M S

W H E R E A S ,  t h e  m e m b e r s  o f  t h e  D i l l i n g h a m  C h a m b e r  o f C o m m e r c e  a r e  
s e r i o u s l y  c o n c e r n e d  a b o u t  t h e  i n c r e a s e  in a n n u a l  i n s u r a n c e  p r e m i u m s  
a n d  l a c k  o f  a v a i l a b i l i t y  in ru r al  a r e a s ,  a n d

W H E R E A S ,  o t h e r  A l a s k a  c o m m u n i t i e s ,  b u s i n e s s e s ,  s c h o o l  d i s t r i c t s ,  
and  p r i v a t e  c i t i z e n s  a r e  s i m i l a r l y  s u f f e r i n g  b e c a u s e  o f  t h e  n e e d  fo r  
l e g i s l a t i v e  r e d r e s s  of t h e  p r o b l e m s  p e c u l i a r  t o  t h e  A l a s k a  i n s u r a n c e  
i n d u s t r y ,  a n d

W H E R E A S ,  A l a s k a  h a s  a l i m i t e d  a v a i l a b i l i t y  of l i a b i l i t y  
i n s u r a n c e  p r o g r a m s  in B u s h  A l a s k a ,  a n d  h a s  e x p e r i e n c e d  a d r a m a t i c  
r i s e  in l i a b i l i t y  p r e m i u m s ,  a nd

W H E R E A S ,  l e g i s l a t i v e  r e m e d i e s  a r e  n e e d e d  t o  r e s t o r e  p r e ­
d i c t a b i l i t y  a n d  a f f o r d i b i l i t y  t o  l i a b i l i t y  i n s u r a n c e  p r o g r a m s ,  a n d

W H E R E A S ,  T H E  C i t i z e n s '  C o a l i t i o n  f o r  T o r t  R e f o r m  h a s  i d e n t i f i e d  
a r e a s  n e e d i n g  l e g i s l a t i v e  r e m e d y ,  a n d  h a v e  p r o p o s e d  s o l u t i o n s

N O W ,  T H E R E F O R E ,  B E  IT  R E S O L V E D  b y  t h e  D i l l i n g h a m  C h a m b e r  of  
C o m m e r c e  t h a t  it s u p p o r t s  t h e  e f f o r t s  of t h e  C i t i z e n s '  C o a l i t i o n  f o r  
T o r t  R e r a r m  t o  a c h i e v e  l e g i s l a t i v e  r e m e d i e s ,  a n d  u r g e s  t h e  A l a s k a  
L e g i s l a t u r e  t o  m a k e  r e f o r m s  a p r i o r i t y  of t h e  l e g i s l a t i v e  s e s s i o n .
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Pro 6 Extending MICRA

negligence. Insurance may not be available to cover all risks or may 
be too costly for many people.

Two of the four major MICRA provisions, if extended to all 
negligence actions, would help solve the current dilemma of rising 
insurance premium costs and shrinking insurance availability. The two 
provisions recommended for extension arc limits on attorney 
contingency fees*' and the provision for periodic payment of damages.42 
The actual relief that would result from an extension cannot be 
forecast precisely.42 Industry analysts predicted, however, that 
medical malpractice payouts would decrease by twenty percent alter 
the 197S enactment of MICRA.44 Empirical evidence from some states 
showed awards decreased as much as fifty percent from 1975 to 1977.41

After MICRA was macted, insurers were able to halt increases in 
malpractice insurance rates because of lower payouts crd settlements.44 
in fact, one appellate court acknowledged that medicat malpractice 
premiums went down by twenty-five percent without adjusting for 
inflation after the enactment of MICRA.4’ Analogous provisions 
extended to all negligence cases may be expected to have a similar 
effect on liability insurance premiums in general. Steps toward reform, 
beginning with the extension of selected MICRA provisions, would 
improve the capability of the tort system to meet the needs for which

61, See supra note -SO and accompanying text.
62. See Cai. Civ. P ro c . Code §667.7(0.
.63. The American Bar Association estimated that one o f Ihe M ICRA provisions, abroga­

tion o f the collateral source rule, alone would reduce medical malpractice payouts by up lo  
20*'«. An empirical study following 1985 medical malpractice reto.ms nationwide showed 
that in States requinng reduction o f awards by the amount o f collateral source payments, payouts 
dropped 50r i frorn 1915 to 1977. Bell, Legislative Intrusions into the Common Law nf Medical Malpractice: Thoughts About the Deterrent Effect of Tort Liability, 35 Syracuse 
L . R fv . 939, 946 (1984).

64. Id. at 947. A smaller reduction in medical malpractice awards resulted from Ihe cap
on noneconomic damages. Id. Slates that enacted caps in l°75 had matpracti t awards 19C«
tower in 1977. Id.65. Id. at 948. In addition to this finding, economists whc have studied states that enacted 
limitations on attorneys' contingent fees concluded that the limits have increased the number o' cases dropped by five percent, decreased the size o f settlements by nine percent, and reduc­
ed by eleven percent the number o f cases tried. The MICRA provisions taken together resulted 
in a 25r « decline in medical malpractice premiums for most hospitals in Ihe state in 
the years following enactment o f MICRA. American Bank & Trust Co. v. Community Hospital 
o f Los Catos'Saratoga. Inc.. 36 Cal. ]d 359, 382-83, 683 P .2d 670, 685, 204 Cal. Rptr. 671, 
686 (Mosk, }., dissenting) (1984).

66. American Bank A Trust, 36 CaJ. 3d. at 382-383, 683 P .2d al 685, 2W Cal. Rptr. at 686.
67. Id. at 382-383. 683 P .2d at 685 , 204 Cal. Rptr. at 686 (1984); Brief o f Amicus Curiae, 

Fred J. Hiestand at 7, American Bank and Trust Co. v. Community Hospital o f Los Gatos- 
Saratoga. Inc., Civil No. 24171 (Cal. Supreme Coutl filed Aug. 9, 1983) (on file at the Pacific 
Law Journal).
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ihe system was established.41 Each MICRA provision will be analyzed 
individually in the context of extension, beginning with the limitation 
on contingency fees and followed by the periodic payments provi­
sion. Policy considerations will be addressed first, followed by discus­
sion of constitutional questions.
A. Extension of the Limitation on Contingency Fees

The first MICRA provision proposed for extension to all negligence 
actions is the sliding scale limitation on contingent attorneys’ fees. 
The United States is one of very few nations that permits plaintiffs’ 
attorneys to set fees as a percentage of either court awards or 
settlements.4’ The medical malpractice insurance crisis provided the 
impetus for enactment of the MICRA limitation on contingency fees.’4 
By enacting the contingency fee limitation, the California Legislature 
decreased the high cost of medical malpractice insurance premiums 
which threatened the availability of medical care.”  In addition; the 
legislature sought to avoid potential recovery problems created by 
insufficient liability coverage for patients injured by medical 
malpractice.’1 The legislature determined that the limited sliding fee 
scale of MICRA would reduce costs to malpractice defendants and 
insurers, particularly in the large number of cases resolved through 
settlement.”  Since the attorney fee limitation of MICRA*4 permits 
an attorney a smaller portion of tHclcttlcment, plaintiffs may be more 
likely to agree to a lower settlement.”  In addition, the limit~o7r 
attorneys W ees deters attorneys trom litigating marginal cases or 
encouraging clientrm noid out Ic: unrealistically high settlements.7*"

Certain immutable characteristics of tne contingency tee arrange" 
ment have made this method of compensation the subject of vigorous 
debate over the years.”  The confluence of interest between attorney 
and client bound by a contingency fee agreement is marginal.”  In

68. Report o f the California C iilirn i' Commission on Tort Reform . Righting the Liability 
Balance, Sept. 1977, at 141.

69. Id. at 159, For example, Great Britain hat banned the contingency fee. Id.
70. See supra note 3 and accompanying text.
71. Id.
72. Id. ■
73. Roa v. Lodi Medical Group, 37 Cal. 3d 920, 930-32 . 695 P.2d IM , 170-71, 211 Cal. 

Rptr. 77. 83-84 (1985).
74. Cal. Bus. & Pxor. Code {6146.
75. Aoa, 37 Cal. 3d at 926-27, 695 P.2d at 166-67, 211 Cal. R-nr. at 79-80.
76. Id at 930-31. 695 P.2d at 170, 211 Cal. Rptr. at 83.
77. MacKinnon, Contingent Fees for Leial Srrvicrs 39 (1964).78. Id.
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fact, conflicts of interest arc inherent in the contingency fee 
arrangement.M Since the fee is paid regard'- »s of the amount of time 
spent on the case, early settlement may be advantageous to the 
attorney, especially when a small claim is involved. Extensive bargaining 
or a trial might yield a higher recovery for the plaintiff, but the ad­
ditional amount of compensation to the attorney may be insignifi­
cant or wholly disproportionate to the amount of time necessary to 
pursue the claim.**

Those opposed to extending MICRA argue that giving a smaller 
percentage to the attorney representing a plaintiff with high damages 
in a negligence action actually harms the plaintiff." The rationale 
is that attorneys will not vigorously prosecute or even undertake c^ses 
if compensation per unit of time expended is insufficient." This argu­
ment is not supported by evidence obtained from jurisdictions in which 
fee limitations are applied. For example, New Jersey has adopted a 
sliding i, ntingcncy fee scale for all tort actions." Dcspi'e a fee scale 
that was even icss generous to attorneys than the M'CRA scale when 
it was adopted, no problems resulting from the fee limitation were 
reported in New Jersey." In fact, commentators in New Jersey have 
indicated that New Jersey’s limited contingency (ee detractors were 
wrong in predating that the poor would suffer impaired access to 
the courts."

Contingency fee arrangements arc not as riskv for the attorney as 
the name suggests.1* A noted authority stales that plaintiffs lecover, 
either by suit or settlement, in the vast majority of cases in which 
a lawyer is retained." The argument for limitation of contingency

79 Id. Schwann £  Mitchell. An Economic Analysis of ihe Contingent F e e  in Personal Injury Litigation 22 Stan. L. Rev. 1125, 1136-39 (1970); Brief ot Amicus Curiae, Fred J.
Iftestand ai 4. Roa Lodi Medical Croup, Civil No. S.F. 2^435 (Cal. Supreme Courl Hied
Aug. 10. 1982) (on file al ihe Pacific Law Journal).

80. MacKinnon, supra noie 77 al 198.
S I. Brief o f Amicus Curiae, Fred J. Hiestxnd ai 17, Roa v. Lodi Medical Group, Civil 

No. S.F. 34435 (Cal. Supreme Courl Filed Aug. 10. 1982) (c,n file al Ihe Padfie Law Journal).
82. Id.
83. The percentage o f Ihe recovery permilied for attorneys' conlingcncv fees has been in­

creased b> Ihe New Jersey Leprslaluic since Ihe original enacimenl o f a sliding scale limiting 
coniingencs (eci. New Jersey Ruics oi G enera l Application, 1:21-7, 1984.

84. hi.ii. New Jersey's Maximum Contingent Fee Schedule: The Validity of Rule 1:21-7, 5 Rut.- 
Cam. 5)4 (19741. --The |New Jersey) rule's detractors may have overstated their objections 
by predicting imrtired access o f ihe poor to Ihe couns." Id. ai 549.

86. Connell. The Lawsuit Lottery 145 (1979). In other words, "there is very liille that 
is contingent about Ihe contingent fee." Id.

87. Id., cuing address by Professor Maurice Rosenberg. Columbia Law Scnool, American 
Bar Association Convention (1976).
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fees is strongest when recovery is almost certain.*1
Since 1975 talifornia legislators have repeatedly offered bills for 

consideration that would limit or regulate contingency fees." The 
MICRA scale is the most reasonable quantitative proposal offered 
thus far, and should be extended to all negligence actions.’* In addi­
tion, constitutional challenges to MICRA have been met successfully 
and similar constitutional challenges to a MICRA extension can be 
overcome.

The contingency fee limitation of MICRA was upheld as constitu­
tional by the California Supreme Courl in Roa v. Lodi Medical 
Croup.*' Roa  was one of a recent series of cases involving the 
constitutionality of the various MICRA provisions.*1 The Court in 
Roa appiied a rational basis standard of review to hold that the sliding 
scJ.e for contingency fees was not a denial of due process or a viola­
tion of equal protection.' . he ratior I basis standard of review is
the lower tier of the traditional tw> approach to judicial review
of legislation on constitutional chai. cs." In order to meet the
rational basis standard of review, the . :atute being challenged must
bear a rational relation to any conceivable legitimate state interest."

88. Id.
89. The legislature considered at least nine bills seeking lo  limit or regulale comingeni 

fees in 1975. They ranged from AB 7 (no maximum schedule but subject lo  court approval) 
to AB 14, 1672 (a Hat lOSt except that counsel and client nay split the first S I ,667 
any way they wish). See also SB 407, SB 397, AB I, AB 926 and At- 1941 (o.T file at Pacific 
Law Journal;.

90. Report o f the Committee on Medical Professional Liability, 102 ABA Annual Rep. 
786, 851 (1977). See also Dept, o f HEW Report o f Secretary's Committee on Medical Malprac­
tice 919730 pp. 34-35; Kohlman, An Equitable Contingency Fee Contract 50 S tate Bar J, 
268, 295-98, n.42 (1975). A sliding scc'e approach has been recommended as the preferable 
form o f regulation. Attorneys fees should be related to the amount o f legal work and expense 
involved in handling a case and r.ol to the fortuity o f the p laintiffs economic status and degree 
o f injury. A decreasing maximum schedule o f attorney's fees, set on a state by state basis 
and reasonably generous in the lower recovery ranges, would prevent the denial o f access to 
legal representation. Id.

91. 37 Cal. 3d 920, 695 P .2d 164, 211 Cal Rptr, 77 (1985). Upon a denial o f petition 
tor rehearing on the date o f judgment, February 7. 1935, plaintiff/appellants petitioned the 
U.S. Supreme Court for certiorari on Ihe ground that Business & Professions Code {6146 violates 
Ihe first and fourteenth amendments o r Ihe US. Constitution. Docket AS52I6 U.S. fi!ed July 
17. 1985 (notes on file at the Pacific Law Journal).

92. Other cases included American Bank and Trust Co. v. Community Hospital o f Los 
Gatos-Saratoga, Inc., 36 Cal. 3d 359, 683 P.2d 670. 204 Cal. Rptr. 671 (1984) (upholding 
Ihe MICRA provision authorizing periodic payment o f future damages in medical malpractice 
actions); Barmc v. Wood. 37 Cal. 3d 174, 689 P.2d 446, 207 Cal. Rptr. 816 (1984) (upholding 
the MICRA provision that bars a collateral source from obtaining reimbursement from a medical 
malpractice defendant).

93. Roa. 37 Cal. 3d al 926-27, 695 P.2d al 166-67 , 211 Cal. Rptr. at 79-80.
94. See G. G un th e r . Cases and M ate ria ls  on Constitu tiona l Law 657-897 (9th ed.

1975); Bice. Standards of Judicial Review Under ihe Equal Protection ond Due Process Clauses, 
50 So. C a l. L .R . 6S9 (1977).

95. Westbrook v. Mihaly, 2 Cal 3d 765, 784. 471 P.2d 487, 500. 87 Cal. Rptr. 839, 852
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Applicaiio'i of the rational basis standard of review includes extreme 
deference to the legislature’1 and a presumption of constitutionality.’ ’ 
In addition, the burden of proving the sta’utory classification 
unconstitt ional is on the party challenging the statute.”  Historical­
ly, the rational basis test has been applied to economic and social 
welfare legislation.”  Since MICRA relates to public health carc, the 
statute is appropriately analyzed under the rational basis standard of 
review.'”

In contrast to the rational basis test, the strict scrutiny standard 
of review requires that the challenged legislation be necessary to serve 
a compelling state interest.'01 The strict scrutiny test has been applied 
when legislative classifications impinge on suspect classes'01 or 
fundamental rights."” The legislative classifications in MICRA do not 
tequire application of the strict scrutiny standard of review10* because 
neither a suspect class nor a fundamental right is affected by the Act. 
Therefore, the rational basis test has been chosen repeatedly by courts 
reviewing medical malpractice legislation"” and was applied by the 
California Supreme Court in the four MICRA challenge cases.104

(19701; accord, McDonald v. Board or Election Commitstoners, 394 U.S. E02 (1969) (presump­
tion ol constitutionality; statutory classifications deemed unconstitutional only if no circumstances 
reasonably may be conceived for justification); see also McGowan v. Maryland. 366 U.S. 430 
(1961).

96. Lindslcy v. Natural Carbonic Gas Co.. 330 U.S. 61. 7. (1911).
97. See, e.g., ycGowon, 336 U.S. al 420.
96. See, e.g., Lmdsley, 320 U .S. at 78-79.
99. G. Gunther, supra note 94, at 658; Larson, Canslilutinnal Law: Equal Protection— /in Emerging Standard of Review, 13 Washburn L.J. 106, 107 (1974).

100. See. e g.. Roa. 37 Cal. 3d at 926-37, 695 P.2d al 166-67, 311 Cal. P.ptr. at 79-80.
101. L. True , American Constitutional Law , §16-4 at ICOQ-02 (1978).
102. San Antonio Independent School District v, Rodriguez. 411 U.S. I. 28 (1973). Classifica­

tions arc considered suspeci when the class is subjected to a history o f purposeful unequal 
treatment, or is relegated lo a position o f political powetlessness so as lo need special protec­
tion (torn the majoriiarian political process. Id. The U.S. Supreme Court has held that suspeci 
classifications include these made on the basis o f race. Id. Classifications based upon alienage 
are considered suspeci. Truax v. Raich. 239 U.S. 33, 39-47 (1915). National origin dassifica- 
lions also are deemed suspect and may not be used to deny equal protection. Hernandez v. 
Texas. 347 U.S 475. 478-80 (I954S,

103. San /tntonip. 4 | l  U .S. at 33-34. Fundamental rights are those rights explicitly or im­
plicitly guaranteed by the U .S. Constitution. Id.

104'. [)• ' -O V Board o f Medical Examiners I I  Cal. 3d I. 18. 520 P.2d 10, 22-31 Cal. 
Rptr. 78' 798-99 (1974) (right to practice medicine no< fundamental); Jones v. Stale Board 
o f Medttme, 97 Idaho 859, 555 P.2d 399 (1976) (limits on recovery for medical malpractice 
neither infringe a fundamental right nor affect a suspect tin;?), cert, denied, 431 U.S. 914 (1977); 
Paro v. Longwood Hospital, 369 N.E. 2d 985, 987- 88 (1977) (classifications made under malprac­
tice act do not violate equal protection clause o f the fourteenth amendment o f Ihe United 
Slates Constitution).

105. See supra note 104 and accompanying text.
106. See supra notes 91-92 and accompanying text.
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Applying the rational basis standard, the court in Roa stated the 
legislature could reasonably have concluded MICRA’s sliding scale 
limitation on attorneys’ fees would be more equitable th' . a flat con­
tingency fee."” The sliding <je:i.le ensures that an attorney Joes not 
receive a ‘ ‘windfall1' simnlv b- iuse a client is seriously injured.'01 
In order to relate an attorney’s fee more closely to the amount of 
legal work and expense involved in a case and less to the olaintiff's 
economic status and degree of injury, a decreasing schedule of fees 
should be set by each state. The schedule should be generous with 
regard to smaller awards so potential plaintiffs are not deprived of 
representation.I0’ The sliding scale guarantees that the most seriously 
injured plaintiffs will retain the largest share of any recovery secured 
on their behalf."0

The rationale in Roa for upholding the constitutionality of the 
MICR/\ contingency fee limitation can be applied to all t gencc 
actions.1" The limitation does not infringe on ihe right of r ^licence 
victims to retain_cciun5el."i The provision merely places a .limit on 
the compensation an attorney may receive when representing an injured 
plainnll under a contingency lee arrangemetti:"' 7 hg validity o f  

legislative regulation of attorneys’ fees is well established"’ and the 
constitutionality of this limiting regulation as an exercise of the police 
power has been setilea.-'1 Therefore, extension of the limitation on 
attorneys contingency fees can be supported.

107. Roa. 37 Cal. 3d 31 933, 695 P.2d at 172. 2 ! I Cal. Rptr. al 85.
108. Id. at 929. 933. 695 P.2d at 169. 172. 211 Cal. Rptr. at 31-82, 85.
109. Report o f Committee on Medical Professional Liability. 102 ABA Annual Rep. 786, 851 (1977),
110. Roa. 37 Cat. 3d at 929. 933. 695 P.2d it 169. 172, 211 Cat. Rptr. a' 81-82. 85.
111. Statutory limitations on attorneys' fees arc not uncommon, either in California or

other stales. See. e.g., American Trial Lawyers v. New Jersey Supreme Courl. 66 N.J. 258, 
330 A.2d 350 (1974); Gatr v. Peek, 6 N.V. 2d 97, 188 N.Y.S. 2d 491. 160 N.E. 2d 43 (1958). appeal dismissed, 361 U.S. Sis ( 1960). In California, atlorneys' fees have long been regulated 
both in workers' compensation proceedings (Lab. Code §4906) and in probate proceedings (Prob. 
Code §§910, 911). Other states have already adopted maximum fee schedules (hat apply lo  
all personal injury contingency fee arrangements. Id. In addition. Ihe United Slates Congress 
has passed several laws limiting the amount o f attorney fees chargeable in various types o f 
cases. See. e.g., 28 U .-.,_ . §2678 ( i9667 (limit on attorneys' fees in actions under the Federal 
Tort Claims Act); 42 U S C. §406.(p)(| )  ( |% S ) l l im ii.on_aitornr s' fees in actions under,the

Ut££ial Secut ’ y Act); 38 U.S.C. §3404 (1958) (limit on attorneys' fees for claims undr, ih r 
Vcrerans' tletieln AnT

112. Roa, SI Cal. 3d at 929, 695 P.2d al 169. 211 Cal. Rptr. at 81-82.
113. Id. at 929. 695 F.2d al 169. 211 Cal. Rptr. at 81-82.
114. See. e.g.. Calhoun v. Massie. 253 U.S. 170 (1920).
115. Roa, SI Cal. 3d ;H 926-927, 695 P .2d al 166-67 . 211 Cal. Rptr. at 79-80. See. e e . 

Frisbif v. U .S., 157 U S. ISO. 165-66 (1893) tauomcvs must accent limited fees In: the m a s s ­
ing of federal pension cla.tm); Yeiier v. Dysart, 267 U.S. 540. 541 (1925) (Slate may place
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ALASKA INVESTMENTS OF INSURANCE COMPANIES IN ALASKA 
AS OF DECEMBER 31, 1984

INSURANCE COMPANY INVESTMENTS
1 Domestic Life Company...............................................
4 Domestic and Foreign Title Insurance Companies. 
9 Domestic Property and Casualty Companies.. . .

201 Foreign Property and Casualty Companies.............
138 Foreign Life Insurance Companies...........................
2 Hospital/Medical Service Corporations, F&O...........
3 Fraternal Benefit Societies..........................................

Total ...........................................................................................

Total
1984

Investm ents
(000)

: 331 
5.333 
18.179 

1.357.719 
1,639,732 

634 
15,552

3,03. ,140

Total 
1984 Net 

Prem ium s  
(.' ; Com panies)  

(000)

663
19.116

119.463 
324.493
259.463 
51,854
1,792

776.844

Total
1983

Investm ents
(000)

2.459
4.278
36.049

1,270.907
1.731.049

628
9,374

3.054.744

v ; 1*' ’

"  :>  !•  .

Total V- 
1983 Not 

Prem ium s  
(All Com panies) 

(000)

594 
19,343 /
83.050 
331.434 "s 
230.30$j§fi 
46.70”  
1,356

712,778

TYPE OF INVESTMENT

Alaska • State G. O. Bonds 
Alaska • Political Subdivision Bonds 
Alaska - Special Revenue Bonds 
Alaska Industrial Bonds 
Alaska Public Utilities 
Alaska Real Estate 
Alaska Mortgages
Common Stock and Bond Investments 
U.S. Government Housing Authority Bonds Alaska Policyholders Loan and Liens 
Bank and Time Certificates
Total

'o Allocated to Alaska Properties

1903
(000)

218,483
238.094
1,111,376
1,047.565

48.000
9,198

212.416
143,005
2.671

12 ,002
11.934

3,054,744

1984
(000)

210,107
216.709
1.187.034
874.285
63,103
23.131

235.077
204,660

132
10,807
14,095

3,039,140

Percent
IncJD ec.

(3.4) .
(8.9).

• : 6.8
(16.5)
31.4
151.4 
10 ,
43 
(95J
(9.9) 
18.1

¥

'i-
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Extending M IC RA  Liability Limitations 
To A ll Negligence Actions: The Cast 
F o r Tort Reform

L

" T h e  lo rt systc. :  only dem ent o f  Am erican society that con­
tinues to function as though resources were u n lim ite d ."1

In 1975, the California Legislature enacted the Medical Injury Com­
pensation Reform Act (MICRA)1 in response to an apparent crisis 
in the health care field.1 Th": perceived crisis was twofold.' First, many 
insurance companies issuing medical malpractice insurance policies in 
California determined that their costs were so high malpractice coverage
^"x. Address by Robert Willmure. Deputy Assistant Attorney General, National Associa­
tion o f Attorneys General Tort Liability Conference, San Francisco, (June 26, 1985).

2. 1975 Cal. Slat. c. I , { I ,  at 3949. During the 1975 Second Extraordinary Session o f 
the California Legislature called by Governor Edmund G. Brown, Jr., the legislature considered 
medical malpractice problems faced by Ihe state. The session was labell.d extraordinary because 
the legislature met in the interval between regular legislative sessions. Id.

3. Id. at 4007. Recognition by the California Legislature o f a crisis is contained in Ihe 
preamble to M ICRA which states in pertinent pari:

The Legislature finds and declares that there is a major health care crisis in the State 
o f California attributable lo  skyrocketing malpractice premium costs and resulting 
in a potential breakdown o f Ihe health delivery system, severe hardships for the medial­
ly indigent, a denial o f access for the economically marginal, and depletion o f physi­
cians such as to substantially worsen the quality o f health carc available lo citizens 
o f this state. The Legislature, acting within the scope o f its police power, finds Ihe 
statutory remedy herein provided is intended lo  provide an adequate and reasonable 
remed.' within the limits o f what the foregoing public health safety considerations 
permit now and into the foreseeable future.Id. Governor Brown's proclamation to the California Legislature staled in pertinent part: 
The cost o f medical malpractice insurance has risen to levels which many physicians 
and surgeons find intolerable. The inability o f doctors lo  obtain such insurance at 
reasonable rates is endangering the health o f the people o f this Stale, and threatens 
the closing o f many hospitals. The longer term consequences o f such closings could 
seriously limit ihe health care provided lo  hundreds o f thousands o f our citizens.

In mv judgment, no lasting solution is possible without sacrifice and fundamental 
reforn It is critical that the Legislature enact laws which will change the relation­
ship bt -cen the people and the medical profession, the legal profession and Ihe 
insurance industry, and thereby reduce Ihe costs which underlie these high insurance 
premiums.Id. at 3947.

4. K f fn e . CAttroKwix's Medical M a lp ractice Catsts, A LECtsLAioa's Guide to  the 
M edica l Mali-aaCTice Issue 27 ( 19^6); see, e.g., When Dodoes ll'enr Our On Strike, U.S. 
News & W o r ld  Rep., May 26, 16 •, at 4, col. I (strike by San Francisco anesthesiologists 
angered at rising malpractice insurance costs): see also, ll'hen Dodoes Rebel eifainsl Hinher Insurance Costs. U.S News k W o r ld  Rep., January 19. 1976, at 36. col. 2 (work slowdown 
by Los Angeles County doctors due to proposed insurance rale increase o f 486 percent); fee-



CIVIL RULES 82

Rule 82. Altoriicv's Fees.

(it) Allowance lo Prevailing Parly,

l !| Unless the court, in its discretion, otherwise directs, 
the following schedule of attorney’s lees will he adhered to in 

living such lees lor the party recovering any money judgment 
therein:

Should no recovery he had, attorney’s lees for the prevailing 
party may he fixed hy the courl in its discretion in a reasonable 
amount.

(2) In actions where the money judgment is not an ac­
curate criteria for determining the fee to he allowed to Ihe 
prevailing side, the court shall award a fee commensurate with 
the amount and value of legal services rendered.

(3) The allowance of atlomey’s fees hy the court in con­
formance with the foregoing schedule is not to he construed 
as fixing the fees between attorney and client.

(4) Attorney’s fees upon entry of judgment hy default 
shall he determined hy the clerk. In all other matters the courl 

shall determine attorney’s fees. Awards not pursuant to the 
schedule set forth in subparagraph (I) of this Rule shall lie 
made only upon motion.

(h) Allowance in Mental Cases. In proceedings under the 
Menial Health Act. the attorney irited to ;vp;v.wi;t the 
ptiliciic siuiii i.i miiuhui .mu |miu ,i ice ol S25.00. unless ilk 
judge, in his discretion, orders otherwise. A lay advisor ap­
pointed m  Midi proceedings shall he allowed and paid a fee of 
SI(),()(). unless the judge, in his discretion. Orders otherwise. 

(Amended hv Supreme Court Order 4‘>7 effective January 18.
I 482)

A I T O R N I i Y’S FITS IN A V E R A G E  
Con tested Without Trial

CA S E S

N o n - C o n t e s le d

157, 
12.5 %  

1 0 %  
5%
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l i t ' common law did mil |>ormil a l­
lowance ol a l ln ruey ’s hcs as ms ls In
I lie prevailing pa i iy , lull III Alaska 
such alliiw.iMs i.- is n!' tola lively ancionl 
oijgiu ami iwint In allaiiiiuoal nf state­
hood ihe mailer was regulated liy

.statute. McDonough v. l.oo, Op, Nn 
378. -120 |’2tl -159 (Alaska 1966).

The put,:ose n f  this rule is In enroiir- 
,il‘o soillcinent ol nvi! lili iia lum as 
well as to avniil piotracicd litigation, 
Miklautsch v. Dominick, Op, No. 538. 
452 1*2:1 -J3K (Alaska 1969)

Where i in.- Iiati i is1 lionn: file* a 
fmu count complain I against I lie Irene- 
fieiaty of a deed ol irusi in foreclose 
tlie mechanics' liens lint prevails on only 
one count, Ihe d ia l I'outl may properly 
refuse lo award either parly costs or 
alloiney's lees. Brand v. 1-irsi federal 
Savings &  I.nail Association of l-'air- 
Itanks, Op. Nn. 658. 478 1*2.1 829 
(A laska 1910)

I his title does uni apply where 
plaintiffs seeks an iiijtinclion and ate 
awarded an injunction which is in he 
void il the defendant pays certain 
damages, since the ttiie in such cu e  is 
not an accurate criterion for dele nin- 
me, a lee. .S'laiihcr v. Cirangcr, Op. No. 
777, 495 i’2tl 67 (Alaska 1972).

Ih e  piitpo.se ol this role is only lo 
partialis compensate a client fur the 
productive wotk done hy his attorney
II is iirelevant that actual al loiney's
fees an > ou t* ...... • Ihe  ..........
jw .tiu rti vm n iii, « /|' iv<t,
498 l'2d 712 I Alaska 1972).

I ho ili 'ieimiiiaiiun oi u lm l i  p.oly 
picvails and is cn ii i ied lo costs is wiihin 
the ilisctclion ol the dial judge. DeWitl 
s. i tlietiy I,i.imue. o; Aiasl.a, 1<|* 
No. 818. 499 l'2d 599 (Alaska 1972).

A patty is not hatred fiom appealing 
ftoiil the dlsalloM.'itHC ol costs ami

I. in (icncrul
% a l lo tuey s lees hy his acceptance ol 

payiiieli l of the judgiucnl ami hy signing 
a document entitled "Saiist ,_'; rii ul 
Judgment." OiWitt v. I.ihcrly Leasing 
Co. of Alaska, Op. Nn. 818. -199 l ’2d 
599 (Alaska 1972).

Under this rule, an award of pre­
judgment intetesl is to he included in 
the amount m iho “money judgment." 
L'ra Helicopters, Inc. v. Digicon Alaska, 
Inc., Op. Nn. 999. 518 l‘2d 1057 (Alaska 
1974).

Under litis rule, a dial judge may 
award attorney lees wi'hoiil a fotinal 
mill ion anu without a hearing, especially 
in a situation where Ihe pntjics seeking 
d> lie heard did not file a formal rerptesi 
lor fees. Urhan Development Company 
v. Dekrcon, Op. No. 1083, 526 1*2.1 
325 (Alaska 1974).

This rule docs not apply in a divorce 
acdon. Burrell v. Burrell, Op. No. 
i 169,537 l*2d I (Alaska 1975).

A dia l judge may award attorney's 
fees without a lormal motion and 
without a hearing. National Bank of 
Alaska v. J.B.L. <t K. of Alaska, Inc., 
Op. Nn. 1239, 546 1*2.1 579 (Alaska 
1976).

A "hold harmless" indemnity clause 
includes llte cosi of recovery in the 
clause itself. Maiison-Oshi'tg Co. v. 
State, Op. No. 1292. 552 1*2.1 654 
(Alaska 1976).

Where parlies' potential liability 
An payment of actual recovery greatly 
c.si'eetlrd potential uaumiy mi c o m  <<■ 

defense, ihe main issue could no I he 
said hi he the met of defense. Conti 
ill'll (al Ins. Co. v. U.S. I* id. & (hiar. Co.. 
Op. No. 1298, 552 1*2.1 1122 (Alaska
1976).

Ihe cost i*l in-house counsel is not 
an attorney's fee within the meaning ol 
this rule. Continental Ins. Co. v, U.S.

Alaska R of C Snpp. No. 42 2-84 AnilOS CR  1 OS -1

l
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O n  S a t u r d a y  F e b r u a r y  1, 1986, th e F o r t  R i c h a r d s o n  F l y i n g  C l u b ' s
■flight o p e r a t i o n s  w e r e  s u s p e n d e d  d u e  t o  t h e  i n a b i l i t y  o-f the 
D e pa r hment o-f t h e  A r m y  to n e g o t i a t e  t h e  r e n e w a l  of t h e  e x c e s s  
l i a b i l i t '  p o l i c y  w i t h  t h e  p r e v i o u s  c a r r i e r .  T h e  s u s p e n s i o n  als o 
a f f e c t s  th e  F o r t  W a i n w r i g h t  F l y i n g  C l u b .  T h e  r e m a i n i n g  A r m y  F l y i n g  
C l u b s  a r e  n o t  a f f e c t e d .

T h e  a s k a  F l y i n g  C l u b s  d o  a pp ro x i m a t e l  y 257. of t h e  t o t a l  f l y i n g  of 
a ll A r m y  f l y i n g  c l u bs .  T h e r e  ar e  c u r r e n t l y  2 S 9  m e m b e r s  of w h i c h  7 4  
a r e  A c t i v e  D u t y  Mi 1 i t a r y ,. 50 R e s e r v e s ,  a n d  5 7  R e t i r e d  M i l i t a r y .
D u e s  a r e  a s s e s s e d  at $ 1 5 . 00 / m o n t h .

T h e  A r m y  is r e q u e s t i n g  a m a x i m u m  l i a b i l i t y  of $ 2 5 0 , 0 0 0  p e r  seat a n d  
$ 5 , 0 0 0 , 0 0 0  pe r  o c c u r r e n c e ,  with a $ 1 0 0 , 0 0 0  d e d u c t  ble. T he  
d e d u c t i b l e  is s e l f - i n s u r e d  by  t h e  ' r m y 's e s t a b l i s n e d  r a t e  for hull 
a n d  l i a b i l i t y  to  $ 100,0 00.

T h r m a j o r i t y  of A n c h o r a g e  a r e a  f l i g h t  s c h o o l s  a r e  c u r r e n t l y  
c a r r y i n g  $ 1 0 0 , 0 0 0  p e r  s e a t  l i a b i l i t y  a n d  $ 5 0 0 , 0 0 0  p e r  o c c u r r e n c e .  
T h e  A r m y s  e s t a b l i s h e d  l i m i t s  ma y  n o t  b e  a f f o r d a b l e  fo r  t h e  fl y i n g  

c l u b  t o  c o n t i n u e  o p e r a t i o n s .

T h e  i m p a c t  on t h e  F o r t  R i c h a r d s o n  F l y i n g  C l u b  is w i d e  r a r g i n g  as 
o u t l i n e d  b e l o w :  .

1) F i n a n c i a l  - T h e  c l u b ' s  annua l o p e r a t i n g  b u d g e t  e x c e e d s  $ 5 0 0 , 0 0 0  
p e r  y e ar . T h e  e l e v e n  (11) m e m b e r  s t a f f  h a s  an a n n u a l  p a y r o l l  of 
a p p r o x i m a t e l y  $ 1 3 6 , 0 0 0 .  Th e m a i n t e n a n c e  on  t h e  a i r p l a n e s  is 
a c c o m p l i s h e d  by  a c o n t r a c t e d  m e c h a n i c  a t  a c o s t  of $ 2 5 - 3 0 , 0 0 0  per 
y e a r .

2) C o n t r a c t e d  p e r s o n n e l :

a. T h i r t e e n  (13) F l i g h t  I n s t r u c t o r s  -  p e r  h o u r  b a s i s .
b. E i g h t e e n  (18) l e a s e  back  a i r p l a n e  o w n e r s  - p e r  h o u r  basis.

3) A l a s k a  S t a t e  S t u d e n t  L o an  (ASSL) P r o g r a m  - C u r r e n t l y
a p p r o x i m a t e l y  3 5  s t u d e n t s  are u t i l i z i n g  t h e  A S S L  P r o g r a m  with
a p p r o x i m a t e l y  $ 8 5 , 0 0 0  on a c c o u n t  a t  t h e  f l y i n g  club.  A S S L  fu n d s  
a r e  r e q u i r e d  t o  b e  p l a c e d  on a c c o u n t  at t h e  f l y i n g  c l ub . The s t a t e  
r e q u i r e s  2 5  h o u r s  of i n s t r u c t i o n  p e r  t h r e e  m o n t h  p e r i o d  or 8.3  
h o u r s  p e r  m o n t h .  An e x t e n d e d  d o w n  t i m e  c a n  p u t  m a n y  s t u d e n t s  in 
n o n - c o m p l i a n c e  w i t h  s t a t e  r e q u i r e m e n t s  f o r  m a i n t a i n i n g  f u l l - t i m e  

s t a t u s .

4) V e t e r a n s  - T h e  F l y i n g  Cl ub  is a p p r o v e d  f o r  t h e  t r a i n i n g  of 
V e t e r a n s  f o r  f l i g h t  t r a i n i n g .  T h e r e  a r e  c u r r e n t l y  t w e l v e  (12) 

m e m b e r s  u s i n g  v e t e r a n s  a s s i s t a n c e  f o r  f l i g h t  t r a i n i n g .
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r The following is a conde 
transcript ot an interview 
conducted by the AIA with 
Victor 0. Schinnerer & Com- ; 
uany management, including 
J. Sprigg Duvall, president; 
Paul G enecki, senior vice 
oresident, and Thomas H. 
Porterfield, v ice president.

AIA Both DPIC and Victor 0  Schinnerer (VOSCO) had agreed 
to meet wilh us today but we were advised yesterday that DPIC 
had decided that they could not make the meeting And so we 
aie with VO SCO people only But in this current market, they pro­
vide coverage for at least hall Ihe insured architects.

Is ihere any good news tor architects about insurance9
DUVALL' Wo did a study some time ago that indicated that tne 

Ic iso s  we paid in dollars represented ur.'y m» a re  hundredlhs ol 
’ percent ot the construction values put in : > nee by hie arch i­
tects and engineers against w h om  those claim s were made 
Thais an incredibly high performance; a very low error rate The 
problem is. in those rare instances—and six one-hundredths ol 
1 percent means a rare instance— its very costly

AIA Looking at that sm all percentage, what can architects 
learn from those c la im s?

DUVALL. II you look al the peried '80 to '84. ihe frequency of 
claim s against architects did no! Increase all that much II wenl 
Irom 43 per 100 insureds in 1980 to 44 4 in 1984. So us not the 

r :v  c ; cLaims: its lh'.' sever; tj o! !Iv.jmi th i! is tire problem
AIA Ot the c la im s that go lo trial, do a rch ite c t win more or 

lose more9
GEN ECKI; They win two-thirds ol all the claim s that go lo 

court
DUVALL. But I’m afraid in most ol the cases we settled out ol 

c ou rt , there really was a basis for a finding of iault against the 
( red, in Ihe m inds of our defense lawyers and probably the
I ilects themselves, because they had to give their permission
to settle the cases.

AIA What kinds of people were Ihe claim ants9
DUVALL The most recent study we did involved 802 claim s on 

architectural projects, and In 272 of those, the claimant was the 
owner

AIA; So these were cla im s that might have been prevented 
contractually?

DUVALL; No! in every case , because I suspeci some number 
ol these claim s by owners wore actually third-party actions when 
the owners had been sued by the contractors The second 
largest category is bodily injury claim s by Ihe punlic.

AIA: Is there any way architects can use these data lo proloci 
themselves?

DUVALL As a starting point, architects should use (lie :,m- 
dard AIA documents Also, if I wore an architect i would
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L.i-.-i-ii Ibotil tne In -inc.i.i: integrity n* t«V eiioni I d be very care­
ful about the degree to winch he had been involved in previous 
construction and how that had lurned out.

AIA What e lse do the claim s data say9 
DUVALL: I think the claim s data would d isabuse *> lot ol arch i­

tects about whal they think the problems are. I know in the past, 
there was a feeling thal bodily injury and death was a major ele­
ment The tact of the matter is, althouqn 22 percent ol the claim s 
involve noddy in jii.y arid dealti oniy if; percent of the loss dal- 
.ii ■ arc sjjenl on trioso claim s I! we could eliminate that 15 per- 

•ni. v.e would ayuid nrob.ib lvone years tale increase 
AIA Then pain and suffering would not be architects' issues? 
DUVALL Not m -jor issues, no
AIA: Is it true thal half of the 22 percent ot the bodily injury 

c la im s involve on-site workers9 
G EN EC KI Yes They're Ihe biggest single group we can 

identify.
AIA: So if we could convince state legislatures lo include us 

under the workers' compensation umbrella, we could put an end 
to 50 percent ol Ihe bodily iniury claims.

Al the same lime, architects feel lhal Ihe judicial system is a 
lottery and that theres no predictable fairness lo it all. Do Ihe 
c la im s data bear out that sentiment?

DUVALL Well, we ve paid when we thought we would win; 
we ve won when we thought we would lose Bui I Ihlnk. overall, 
we ve probably paid when we should have and won when we 
should have.

PO RTERFIELD . We don'! beiieve the legal system is oul to get 
design professionals 

DUVALL I think it's more a case  that buildings are very compli­
cated To me. a modern building is very much like a ship, and 
mere are virtually no sn ips that are perfectly designed, and there 
are virtually no buildings that are perfectly designed. Buildings, 
like ships, need shakedown cru ises There's going to be a list ot 
things that need correction The problem is that where years ago 
owners looked to arcnitects lo pay onl', ior the major corrections, 
now they re looking to tnem to pay tor more and more 

AIA Wnats an architect to do (hen. given that mentality?

4 Memo December 1985



5 » C u r r e n t  s t u d e n t s  - t h e r e  cit e a p p r o x  i m a t e l y  107  c u r r e n t  s t u d e n t s  
e n r o l l e d  in t h e  -flying c l u b  — I n c l u d e s  A S S L  s t u d e n t s .  In C Y 1 9 Q 5  

t h e r e  w e r e  91 s t u d e n t s  w h o  o b t a i n e d  p i l o t  r a t i n g s .

A s  a V e t e r a n  u t i l i z i n g  th e  f l y i n g  c l u b  fo r  f l i g h t  t r a i n i n g ,  I h a v e  
b e e n  u n a b l e  t o tr£iin s i n c e  1 F e b r u a r y  19S6. In t h e  e v e n t  of a 
p e r m a n e n t  c l o s u r e ,  I w o u l d  b e  f o r c e d  to t r a n s f e r  s c h o o l s  a n d  r u n  
t h e  r i s k  of l o s i n g  my  b e n e f i t s  fo r f l i g h t  t r a i n i n g  as t h e  m a x i m u m  

a l l o w e d  b r e a k  in t r a i n i n g  is six m o n t h s .

I feel t h e  A r m y  s h o u l d  do  t h e  f o l l o w i n g :

1) T h a t  t h e  D e p a r t m e n t  A r m y  <AC1' ) A r m y  C e n t r a l  I n s u r a n c e  F u n d  set  

o b t a i n a b l e  a n d  a f f o r d a b l e  l i a b i l i t y  l i m i t s .

2) T h a t  t h e  A r m y  C e n t r a l  I n s u r a n c e  F u n d  s e l f - i n s u r e  t h e  f l y i n g  
c l u b s  u n t i l  an a c c e p t a b l e  c o m m e r c i a l  p o l i c y  is o b t a i n a b l e ,  a n d  if 
t h a t  is n o t  p o s s i b l e ,  t h e n  t h e  A C I F  e s t a b l i s h  a r e a s o n a b l e  r a t e  f o r  
t h e  l i a b i l i t y  d e e m e d  n e c e s s a r y  t o  m a i n t a i n  t h e  a i r p l a n e s .

S I G N E D _________________________    D A T E _____

C L U B  M E M B E R  (FT. R I C H A R D S O N  F L Y I N G  CLUB)

A D D R E S S :

P H O N E  n < H > <W)
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DUVALL In tne short lerm, il i v. v , i>: n.i> : i  i w .mri im

CO'i'.r.lihp mv insurance premium ' . « rim . I m u .:, ir • As 
a reimbursable expense, it would oe provided m the coniraci 
Ihnl Ihe owner is going lo pay lo Ihe archilecl a percentage ol 
each billing, which will be a line ilem (or insurance And it rnv 
insurance cosls are S2 20 per $100 of b illings and I’ve billed Ihe 
client for $10,000. I'm going to charge him $220 and show it as 
an item

Now. Ihe argument is lhat II encot rape claim s, but when you ve 
reached Ihe point where cla im s re running al 44-plus per hun­
dred insureds, there's nol much more cla im s encouragement you 
can give Thai is a frightening frequency ol claim s 

AIA Whaf e lse could an architect do7 
GENECKI- He could build into his conlrac! Ihal. aller some 

period of operation ol Ihe structure, Ihe owner w ill, ori a fee 
basis, have ihe architect come b- k and make a octailed analy­
s is  a walMhtouph of Ihe structure to see il maybe there are 
some maintenance items Ihal Ihe owner is not particularly aware 
of O ' the architect finds out that Ihe building is being used a lit­
tle differently from Ihe way he was told originally and adiusf- 
menls need to be made 

AIA: By the same token, could you say, given Ihe lacl lhat rools 
are the primary cause of cla im s, Ihal ihe architect should go 

and watch Ihe supervision of Ihe placement ol the roof on 
I luilding? On Ihe one hand, architects could increase Iheir
), ntial liability because they would be physically on Ihe roof
observing Ihe entire installation; on the other hand, they might 
decrease liability because finally roofs would be pul on correctly 
Do you have any feelings about Ihal al a ll—which argumenl is 
the stronger of the two?

G EN EC K I: We'd rather see them out there 
DUVALL: The presence of a Knowledgeable person has gof lo 

create some deterrent to the roofing subcontractor trom cutting 
comers, il nothing else .

G EN EC K I. Surely if Ihe roof does fail, then the courts, the

e>urs:
l ls l |<T5?E- T U E .4 E  P A Y M E N T 'S 1
vvepje only o.o(, k \ yc. 

- O F -  TH 6  I-C O N A TR U A T-te  H  
ccwvr <cove.T5ert= !'
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owner and everybody else are going to expecl Ihe professional 
would have been more involved 

AIA: But they expecl il anyway
DUVALL Yes, I'm nol sympathetic to these theories of "let's not 

do tnat because by doing it there is more liability "
AIA: You'd probably say charge more and be present.
DUVmLL- Charge more arid do it Be there— with knowle j  ie- 

atiic  peop le  Just a body there Isn't going to do it 
Here we're touching on another subject that is near and dear to 

me. and that is, i don't think architects cnarge enough . and ! 
do :1 1 think architects pay their consultants enough and I think a 
lot of those things happen because there isn't sufficient talent, 
sufficient staff available, competent staff fo get done what needs 
to be done lo avoid having these problems. I think the fees are 
remarkably low 

G EN EC K I: Sticking with rooting, we don't have the em pirical 
evidence yet. but it's my guess lhat 50 percent ol all of the 
ciam is involving rooling also involved Ine substitution of materia' 
or a system different from lhat in the original drawings and 
specs

AIA: Thai gets us back to the 78 percent of the cases Ihal are 
pioperty damage You say 46 percent of those are initiated by the 
owner Is it possib .e that those cla im s could be defeated, so to 
speak, by havinq better owner-a.'chilect relations or having better 
owner-architect contracts?

G EN EC K I: Yes, especia lly  if you include relations.
DUVALL: It used to be that nobody wanted to talk to the owner 

about the possibility that disputes could arise. At 44 cla im s per 
100 insured we re well past it. I* ai Ihe ouiset o i p r o j e c t ,  an a- 
r.n iu.x' h,i;. iiankiy d iscussed  with the* owner the problem and the 
imod tor some Icon ol contingency fund. I think it can be con- 
hoilod much belter than u is being now 

AIA.  Are there any kinds of owners who need specia l handling, 
specia l education?

DUVALL- Well, you have the committee owners. And thal gener­
ally involves churches, hospilals and schools.

G EN EC K I: And local government
DUVALL Churches have always bothered me because they 

represent a disproportionate amount ol loss and they have all Ihe 
elements that have got to lead to problems. They have a limited 

/budget they always want far more than they can aflord it's a 
committee ol amateurs. Probably mosl serious ol all, they have a

Continued on page six



A RESOLUTION SUPPORTING THE CITIZEN'S COALITION FOR TORT REFORM REGARDING 
INSURANCE PREMIUMS.

WHEREAS, the C ity  o f Houston has had i t s  budget reserve se rio u s ly  dimished by
the unanticipated increase of 16%______________in  i t s  annual insurance premium;
and,

WHEREAS, other Alaska communities, businesses, school d i s t r i c t s ,  and p riva te  
c it iz e n s  are s im ila r ly  su ffe rin g  because o f the need fo r le g is la t iv e  redress 
o f the problems p ecu lia r to the Alaska insurance in d u stry ; and

WHEREAS, Alaska has a lim ited  a v a i la b i l i t y  o f l i a b i l i t y  insurance programs 
and has experienced a dramatic r is e  in  l i a b i l i t y  premiums; and

WHEREAS, le g is la t iv e  remedies are needed to restore p re d ic ta b il it y  and a ffo rd ­
a b i l i t y  to l i a b i l i t y  insurance programs; and

WHEREAS, the C it ize n s ' C oalition  fo r Tort Reform has id e n tif ie d  those areas 
needing le g is la t iv e  remedy, and have proposed so lu t io n s ;

NOW, THEREFORE, BE IT  RESOLVED by the COUNCIL OF THE CITY OF HOUSTON, ALASKA, 
that i t  supports the e ffo r ts  o f the C it ize n s ' C o a litio n  fo r Tort Reform to 
ach ieve le g is la t iv e  remedies, and urges the Alaska Leg is la tu re  to make these
reforms a p r io r it y  oi the 2nd session of the 14tlr le g is la tu re .

... •' 0 T;.'

ATTEST-;* ,  ->
' / r- I C / [ \ , . « -

ELSIE M. \0 ‘ BRYAN'--CITY CLERK

P.O. BOX 27 • HOUSTON, ALASKA 99694 • 892-6869
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D.J.’s ALASKA RENTALS INC.
Formerly Andrews Alaska Rentals & Sales

405 BO N IFACE PARKW AY • ANCHO RAGE, ALASKA 99504-)099 
(907) 337-2552

DON REDMOND. Presiden l

Dec emb e r  1 8 ,  1 9 8 5
i

C i t i z e n s  C o a l i t i o n  f o r  T o r t  R e f o r m  
7 3 8  H S t r e e t  
A n c h o r a g e  AK 9 9 5 0 1

To Whom I t  May C o n c e r n :

D . J . ' s  A l a s k a  R e n t a l s ,  I n c . ,  a  t o o l  a n d  e q u i p m e n t  r e n t a l  
a g e n c y ,  s u b m i t s  t h e  f o l l o w i n g  i n f o r m a t i o n  t h a t  r e f l e c t s  t y p i c a l  
p o s i t i o n s  o f  many p r o f e s s i o n a l s  a n d  b u s i n e s s e s  i n  A l a s k a  an d  
n a t i o n w i d e  c o n c e r n i n g  i n c r e a s e s  i n  l i a b i l i t y  i n s u r a n c e  c o s t s :

F r om  D e c em b e r  3 1 ,  1 9 8 4  t h r o u g h  D e c em b e r  3 1 ,  1 9 8 5  
o u r  G e n e r a l  L i a b i l i t y  c o s t s  f o r  $ 1 , 5 0 0 , 0 0 . 0 0  i n  
c o v e r a g e  was  $ 2 3 , 7 6 "* 0 0 .  A n n u a l  c o s t  p e r  $ 1 0 0 0 . 0 0  
was $ 1 5 . 8 4 .

F r om  D e c e m b e r  3 1 ,  1 9 8 5  t h r o u g h  D e c em b e r  3 1 ,  1 9 8 6  
G e n e r a l  L i a b i l i t y  q u o t e d  c o s t  f o r  .ONLY $ 3 0 0 , 0 0 0 . 0 0  
i n  c o v e r a g e  i s  $ 3 0 , 7 3 7 . 2 0 . A n n u a l  c o s t  p e r  $ 1 0 0 0 . 0 0  
i s  $ 1 0 2 . 4 4 ,  w h i c h  i s  6 . 4 7  t i m e s  t h e  1 9 8 5  c o s t !

THERE HAVE BEEN NO CLAIMS F I L E D !

S i n c e r e l y



C IT IZ E N S  C O A L IT IO N  FO R  TO RT  R E F O R M ,
“voices raised in unison..!’

9  § )

T O : A L I  L E G I S L A T O R S

r n O M :  C I T I Z E N S ’ C O A L I T I O N  F O R  T O R T  R E F O R M

S U B J E C T :  E N C L O S E D  D A T A  F O R  Y O U R  U S E  AND R E V I E W  

T in n  k s ,
A I T o m a g n  i , S r .

C lio  i r inu n

738 H  Street, Suite 300 • Anchorage, Alaska 99501 9 (907) 276-1135



O n S a t u r d a y  F-ebruary 1, 19S6, th e F o r t  R i c h a r d s o n  F l y i n g  C l u b’s 
•flight o p e r a t i o n s  w e r e  s u s p e n d e d  d u e  t o  t h e  inabi.ljty o-f the 
D e p a r t m e n t  o-f t h e  A r m y  t o  n e g o t i a t e  t h e  r e n e w a l  o-f t h e  e x c e s s  
l i a b i l i t y  p o l i c y  w i t h  t h e  p r e v i o u s  c a r r i e r .  The s u s p e n s i o n  a l s o  
a f f e c t s  t h e  F o ^ t  W a i n w r i g h t  F l y i n g  Club . T h e  r e m a i n i n g  A r m y  F l y i n g  
C l u b s  a r e  not a f f e c t e d .

T h e  A l a s k a  F l y i n g  C l u b s  do  a p p r o x i m a t e l y  257. of t h e  total  f l y i n g  of 
all A r m y  f l y i n g  clubs. T h e r e  a r e  c u r r e n t l y  2 S 9  m e m b e r s  of w h i c h  74 
a r e  A c t i v e  D u t y  Militar y,.  50  R e s e r v e s ,  and 57  R e t i r e d  M i l i t a r y .
D u e s  a r e  a s s e s s e d  at $ 1 5 . 0 0 / m o n t h .

T h e  A r m y  is r e q u e s t i n g  a m a x i m u m  l i a b i l i t y  of $ 2 5 0 , 0 0 0  pe r seat  and 
$ 5 , 0 0 0 , 0 0 0  per o c c u r r e n c e ,  w i t h  a $ 1 0 0 , 0 0 0  d e d u c t i b l e .  T h e  
d e d u c t i b l e  is s e l f - i n s u r e d  b y  t h e  A r m y ’s e s t a b l i s h e d  r a t e  for hull 
and l i a b i l i t y  to $ 1 0 0 , 0 0 0 .

The m a j o r i t y  of A n c h o r a g e  a r e a  f l i g h t  s c h o o l s  a r e  c u r r e n t l y  
c a r r y i n g  $ 1 0 0 , 0 0 0  p er  s e a t  l i a b i l i t y  a n d  $ 5 0 0 , 0 0 0  p e r  o c c u r r e n c e .  
T h e  A r m y s  e s t a b l i s h e d  l i m i t s  m a y  n o t  b e  a f f o r d a b l e  for  t h e  f l y i n g  
c l u b  to c o n t i n u e  o p e r a t i o n s .

T h e  i m p a c t  on t h e  For t R i c h a r d s o n  F l y i n g  C l u b  is w i d e  r a n g i n g  as 
o u t l i n e d  below:

1) F i n a n c i a l  - T h e  c l u b ' s  a n n u a l  o p e r a t i n g  b u d g e t  e x c e e d s  $ 5 0 0 , 0 0 0  
p e r  year. T h e  e l e v e n  <11) m e m b e r  s t a f f  h a s  an a n n u a l  p a y r o l l  of 
a p p r o x i m a t e l y  $ 1 3 6 , 0 0 0 .  T he  m a i n t e n a n c e  on t h e  a i r p l a n e s  is 
a c c o m p l i s h e d  by a c o n t r a c t e d  m e c h a n i c  at a co st  of $ 2 5 - 3 0 , 0 0 0  per  

y e a r .

2) C o n t r a c t e d  p e r s o n n e l :

a. T h i r t e e n  (13) F l i g h t  I n s t r u c t o r s  - pe r h o u r  ba sis .
b. E i g h t e e n  <13) l e a s e  b a c k  a i r p l a n e  o w n e r s  - p e r  h o u r  basis.

3) A l a s k a  S t a t e  S t u d e n t  L o a n  <ASSL) P r o g r a m  - C u r r e n t l y
a p p r o x i m a t e l y  3 5  s t u d e n t s  ar e  u t i l i s i n g  t h e  A S S L  P r o g r a m  with
a p p r o x i m a t e l y  $ 8 5 , 0 0 0  on a c c o u n t  at t h e  f l y i n g  club. A S S L  f u n d s  
a r e  r e q u i r e d  to be  p l a c e d  on a c c o u n t  at .the f l y i n g  club. The s t a t e  
r e q u i r e s  2 5  h o u r s  of i n s t r u c t i o n  p e r  t h r e e  m o n t h  p e r i o d  or 3 . 3  
h o u r s  p e r  mo nth . An e x t e n d e d  d o w n  t i m e  c a n  pu t m a n y  s t u d e n t s  in 
n o n - c o m p l i a n c e  w i t h  s t a t e  r e q u i r e m e n t s  f o r  m a i n t a i n i n g  f u l l - t i m e  

s t a t u s .

4) V e t e r a n s  - T h e  F l y i n g  C l u b  is a p p r o v e d  fo r  t h e  t r a i n i n g  of 
V e t e r a n s  f or  f l i g h t  tr a i n i n g .  T h e r e  a r e  c u r r e n t l y  t w e l v e  (12) 
m e m b e r s  u s i n g  v e t e r a n s  a s s i s t a n c e  f o r  f l i g h t  t r a i n i n g .
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The following is a condensed 
transcript of an interview 
conducted by the AIA with . 
Victor 0  Schinnerer & Com- ;  
cany management, including 
J . Spngg Duvall, president: 
Paul Genecki. senior vice 
oresident, and Thomas H. 
Porterfield, vice cesident.

AIA 5olh DPIC and Victor 0  Scnmnerer (VOSCO) had agreed 
to meet with us lodav but we were advised yesterday tnat DPIC 
had dec-dec that the/ could not make the meeting Anc so we 
are wilh VOSCO people only But in this currerl market, they pro­
vide coverage lor at least nail tne insured architects.

Is there any good news lor arcnitecls aocul insurance7
DUVALL: We did a study some time ago Ihal indicated that tne 

it ivos wo pa>d m collars reoreser.led or.iy s i '  o re  nundreoins ol 
: percent o: ’.ne construction values ;;ui .-n Diace by ihe archi­
tects and engineers against wnom those claim s were made 
Thai s an incredibly high performance: a very low error 'a le Tne 
problem is. in those rare instances—and six one-hundredlhs ol 
1 percent means a rare instance— its very costiy

AIA. Looking al Ihal sma percentage, wnat can architects 
learn Irom those cla im s?

DUVALL. If you look al Ihe period 30 to 84 the frequency ol 
claim s against architects did nol increase all lhat much It went 
fiom <53 per 100 insureds in 1980 lo <54 4 in 1984 it 3 not Ihe 
■“ I'je ' CVo '  c'aim s: its me seventy oi them m il ,s urn problem

AIA 0 ! Ihe claim s lhat go to trial, do architects win more or 
lose more7

GEN ECKI: They win iwo-lhirds ol all the claim s thal qo lo 
court

DUVALL. Bui I'm afraid in most of Ihe cases we settled out ol 
court. there really was a basis for a finding ol fault against the 
[ -ed. in the minds ol our defense lawyers ar.- ’ probably Ihe
I itects themselves, because they had to give their permission
to settle the cases.

AIA: What kinds of people were the claim ants7
DUVALL. The most recent study we aid involved 802 claim s on 

architectural protects, and in 372 of those. Ihe claimant was ihe 
owner.

AIA: So these were claim s thal might have been prevented 
contractually7

DUVALL. Not in ’ very case, because I suspect some number 
of these claim s by owners were actually third-party actions when 
Ihe owners had been sued by the contractors The second 
largest category is bodily injury claims by Ihe public.

AIA: Is there any way architects can use these data to pioteci 
themselves?

DUVALL. As a starting point, architects shorn,! use the : t.n- 
ciard AIA documents Also, il I were an architect i .von:, :   av
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.  ,."..‘iii idouI ire  hr.incm ; integrity ot my client I'd be very care­
ful about Ihe degree lo winch he had been involved in previous 
construction and how that had turned out. 

a ia  What else do ihe claim s data say7 
DUVALL. I ihmk Ihe claim s data would disabuse a lot of arcm- 

lects about whal they think ihe problems are. I know in the past, 
ihere was a leeling thal bodily injury and death was a m apr ele­
ment The tact ot the matter is, .nmouan 22 percent oi :ne claim s 
.nvolve nudiiv miurv and loam  omv '3  percent cl the mss ool- 
ats arc spent on muss cLum s II we could eliminate that 15 per- 

o i. we won.u avoid probably one vears m l  increase 
AIA Then pain und sullermg would not be architects issues? 
DUVALL: Nol maior issues, no.
AIA: Is it irue that half ot the 22 percent of the bodily injury 

claim s involve on-site workers?
GEN ECKI: Yes. Thev re me oiggest single group we can 

identify
AIA: So if we could convince slate legislatures lo Include us 

under the workers compensation umbrella, we could put an end 
lo 50 percent ol Ihe bodily miury claims.

Al the same lime, architects leel that the judicial system is a 
lottery and that theres no predictable fairness to it all. Do Ihe 
claim s data bear out Ihal sentiment?

DUVALL. A/ell. we ve paid when we thought we would win: 
we ve won when we thougnt we woulc lose. But I think, overall, 
we ve probably paid when we should have and won when we 
snould have.

PORTERFIELD: We don I believe Ihe legal syslem is out to get 
design professionals 

DUVALL I think its more a caso mat buildings are very com pli­
cated To me. a modern Ouiidmg is very much like a ship, ana 
mere are virtually no snips that are Derfectly designed, and there 
ire  virtually no buildings mat are perfectly designed. Buildings, 
like snips, need snakedown cruises. There's going to be a list of 
things mat need correction The proDlem is lhat where years ago 
owners looked lo architects to p v only for Ihe maior corrections, 
now rney re looking to mem to oay for more and more 

AIA Whats an architect to do. men. given that mentality7
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On S a t u r d a y  Fe br u a r y  1, 1 9 B 6 ,  the  F o r t  R i c h a r d s o n  Flyin g C l u b ' s
■flight o p e r a t i o n s  were s u s p e n d e d  d u e  to t h e  i n a bi li ty  o-f t h e  
D e p a r t m e n t  o-f the Army t o  n e g o t i a t e  t h e  r e n e w a l  of the e x c e s s  
l i a b i l i t y  p o l i c y  with t h e  p r e v i o u s  c a r r i e r .  T h e  s u s p e n s i o n  a l s o  
a f f e c t s  t h e  F o r t  W a i n w r i g h t  F l y i n g  Club . T h e  r em ai ni ng  A r m y  F l y i n g  
C l u b s  a r e  n o t  affected.

T h e  A l a s k a  F l y i n g  Clubs d o  a p p r o x i m a t e l y  2 5 %  of the total f l y i n g  of 
all A r m y  f l y i n g  clubs. T h e r e  a r e  c u r r e n t l y  2 8 9  me mbers of w h i c h  74 
a r e  A c t i v e  D u t y  Military,. 5 0  R e s e r v e s ,  a n d  5 7  Retired M i l i t a r y .
D u e s  a r e  a s s e s s e d  at $ 1 5 . 0 0 / m o n t h .

T h e  A r m y  is r e q ue s t i n g  a m a x i m u m  l i a b i l i t y  of $25 0, 00 0 p e r  s e a t  and 
$ 5 , 0 0 0 , 0 0 0  pe r  oc cu rre nce , w i t h  a $ 1 0 0 , 0 0 0  d e d u c t i b l e .  T h e  
d e d u c t i b l e  is s e l f - i n s u r e d  b y  th e A r m y ' s  e s t a b l i s h e d  r a t e  f o r  hull 
a nd  l i a b i l i t y  to $100,000.

T h e  m a j o r i t y  of A n c h o r a g e  a r e a  f l i g h t  s c h o o l s  a re  c u r r e n t l y  
c a r r y i n g  $ 1 0 0 , 0 0 0  per s e a t  l i a b i l i t y  an d $ 5 0 0 , 0 0 0  per o c c u r r e n c e .  
Th e  Armyif e s t a b l i s h e s  l i m i t s  m a y  not b e  a f f o r d a b l e  for th e  f l y i n g  
c l u b  to c o n t i n u e  o p e r a t i o n s .

The i m p a c t  on the Fort R i c h a r d s o n  F l y i n g  C l u b  is wide r a n g i n g  as 
o u t l i n e d  below:

1) F i n a n c i a l  - The c l u b ' s  a n n u a l  o p e r a t i n g  b u d g e t  e x c e e d s  $ 5 0 0 , 0 0 0  
p e r  y e ar . T h e  eleven (11) m e m b e r  s t a f f  h a s  an annual p a y r o l l  of 
a p p r o x i m a t e l y  $136,000. T h e  m a i n t e n a n c e  o n  t h e  a i r p l a n e s  i s  
a c c o m p l i s h e d  by a c o n t r a c t e d  m e c h a n i c  at a c o s t  of $ 2 5 - 3 0 , 0 0 0  per 

year.

2) C o n t r a c t e d  personnel:

a. T h i r t e e n  (13) F l i g h t  I n s t r u c t o r s  -  p e r  hour basis.
b. E i g h t e e n  (IS) l e a s e  b a c k  a i r p l a n e  o w n e r s  - per h o u r  b a s i s .

3> A l a s k a  S t a t e  Student L o a n  (ASSL) P r o g r a m  - Cu rr e n t l y
a p p r o x i m a t e l y  3 5  stude nts  a r e  u t i l i s i n g  t h e  A S S L  Pro gra m w i t h
a p p r o x  l m a t e l  y $8 5, 0 0 0  on a c c o u n t  at t h e  f l y i n g  club. A S S L  f u n d s  
a r e  r e q u i r e d  to be placed  o n  a c c o u n t  at t h e  f l y i n g  club. T h e  s t a t e  
r e q u i r e s  2 5  h o u r s  of i n s t r u c t i o n  per t h r e e  m o n t n  period or 3 . 3  
h o u r s  p e r  m o n t h . An e x t e n d e d  d o w n  t i m e  c a n  p u t  many s t u d e n t s  in 
n o n - c o m p l i a n c e  with state r e q u i r e m e n t s  f o r  m a i n t a i n i n g  f u l l - t i m e  

s t a t u s .

4) V e t e r a n s  - The Flying C l u b  is a p p r o v e d  fo r t he  t r a i n i n g  of 
V e t e r a n s  for f l i g h t  t r a i n i n g .  T h e r e  a r e  c u r r e n t l y  t we lv e (12) 

m e m b e r s  u s i n g  vete ran s a s s i s t a n c e  f or  f l i g h t  training.



5' C u r r e n t  s t u d e n t s  - t h e r e  a re  a p p r o x i m a t e ! y  107 curr ent  s t u d e n t s  
e n r o l l e d  in t h e  -flying c l u b  - i n c l u d e s  A S S L  st u d e n t s .  In C Y 1 9 G 5  
t h e r e  w e r e  91 s t u d e n t s  w h o  o b t a i n e d  p i l o t  r a t i n g s .

As a V e t e r a n  u t i l i z i n g  the -flying c l u b  for f l i g h t  training, I h a v e  
b e e n  u n a b l e  to train si n c e  1 F e b r u a r y  198o. In t h e  event of a 
p e r m a n e n t  c l o s u r e ,  I w o ul d b e  f o rc ed  to t r a n s f e r  s c ho ol s an d r u n  
t h e  r i s k  of l o s i n g  my b e n e f i t s  for f l i g h t  t r a i n i n g  as the m a x  l m u m  
a l l o w e d  b r e a k  in training i s  six months.

I feel the A r m y  should do t h e  fa ll ow in g:

1) T h a t  t h e  D e p a r t m e n t  A r m y  (ACIF) A r m y  C e n t r a l  I n s u r a n c e  F u n d  set 
o b t a i n a b l e  an d a f f o r d a b l e  l i a b i l i t y  limits.

2) T h a t  t h e  A r m y  Central I n s u r a n c e  F u n d  s e l f - i n s u r e  the f l y i n g  
c l u b s  u n t i l  an a c c e p t a b l e  c o m m e r c i a l  p o l i c y  is ob ta ina ble , a n d  if 
t h a t  is n o t  p o ss ib le , t h en  t h e  A C I F  e s t a b l i s h  a r e a s o n a b l e  r a t e  for 
t h e  l i a b i l i t y  d e e m e d  n e c e s s a r y  to m a i n t a i n  t h e  airplanes.

S I G N E D ________________________    D A T E _____

C L U B  M E M B E R  (FT. R I C H A R D S O N  F L Y I N G  CLUB)
A D D R E S S :

R H O N E  # <H) <W)
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The lollowing is  a condensed  
transcript ot an interview 
conducted  by the A IA  with 
Victor O. Sch innerer & Com- ;  
oany. managemer.L, includ ing  
J . Sp rigg  Duvall, president: 
Paul G en eck i, sen ior v ice  
oresident, and  Thom as H. 
Porterfield, v ice  president.

AIA Both D PIC  and Victor O Schinnerer (VO SC O ) had agreed 
to meet wilh us today but w e were advised  yesterday lhat D PIC  
had decid ed  that they could  not m ake Ihe m eeting. And so we 
are with VO SCO  people only But in this current market, they pro­
v ide  coverage for at least half the insured arch itects.

Is there any good news lor a rch itec ls  about in su ran ce7
DUVALL: We did a study some time ago that ind icated  thal tne 

'e sses '.ve paid m co lla rs  represented only s i*  one nundredihs ol 
' percent ot the construction va lues put in oi.ace by Ihe a rch i­
tects and engineers against whom those c la im s were made 
Thai's an incredib ly nigh oerfoim ance: a very low error ra le . The 
problem is. in those rare in stances— and s ix  one-hundredths of 
1 percent m eans a rare instance— its very costly

AIA. Looking al that sm all percentage, what can  architects 
learn from those c la im s?

DUVALL. II you look at the period '80 to BA. the frequency ol 
c la im s against arcn itects d id not increase all thal much II went 
from 43 per 100 insureds in 1980 lo 44 4 in 1984 So its nol (he 
'-c u e u cv  c  c la im s : its Ihe seventy oi them tr it inn problem

AIA Ol Ihe c la im s lhat go to trial, do arch itects win mere or 
lose more7

G E N E C K I: They win two-thirds ol all the c la im s thal go lo 
court.

DUVALL. But I'm afraid in most of the c a se s  we settled out of 
c o u r t . there really was a b a s is  for a finding of fault against the 
f 'ed. in the m inds of our defense lawyers ana probably the
1 itects them selves, becau se  they had to give their perm ission
to settle the ca se s .

A IA : What kinds of people were the c la im an ts7
DUVALL. The most recent study we did involved 802 c la im s on 

architectural projects, and in 372 of those, the cla im ant w as tne 
owner,

A IA : So these were c la im s that miglV have been prevented 
contractually?

DUVALL: Not in every c a se , because I su sp ec i som e number 
of these c la im s by owners were actually ihird-party actions when 
the owners had been sued by the contractors. The second 
largest category is bodily injury c la im s by the pub lic .

A IA : Is there any way arcn itects can use these data to protect 
them selves?

DUVAl L. A s  n starting point, architects shomd use ihe : m- 
ciard AIA docum ents A lso , if I were an architect i won! i "my
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■..imtui joout ir e  h r,in c .‘iti integrity ot my client I'd be very ca re­
ful about the degree to w hich he had been involved in previous 
construction and how that had turned out.

AIA: What e lse  do the c la im s data say7
D UVALL: I thmk the c la im s data would d isabu se  a lot of a rcn i­

tects about what they think the problems are. I know in the past, 
there w as a feeling that bodily injury and death w as a major e le ­
ment. The fact of the rr Iter is, ..nhoucin 22 percent ol the c la im s 
involve noahv mjurv nncl death omv 11 percent c l the ioss nol- 
;n s  arc spent on m use c la im s , il .w  could  elim inate thai 15 per-

■ni we would avoid probably one years  ;? !e  increase
AIA : Then pain and suffering would noi oe architects' is su e s?
DUVALL: Not major issu es, no
AIA: Is it true that half of the 22 percent of .he bodily injury 

c la im s involve on-site w orkers?
G E N E C K I: Yes. They're Ine o iggest sing le  group we can 

identify
A IA : So if we cou.’d convince state leg islatures to in clude us 

under the workers co nd en satio n  um brella, we could put an end 
lo 50 percent of ihe bodily injury c la im s.

Al the sam e time, a rch ilects  feel Ihal the jud ic ia l system  is a 
lottery and lhat there's no pred ictable fa irness to it a ll. Do the 
c la im s Ja la  bear out that sentim ent?

D UVALL. W ell, we ve paid  when we thought we would win- 
we ve won when we thought we would lose. But I think, overall, 
we vo probably paid when we should have.and won when we 
shou.d nave.

PO R TER F IELD : We don't believe Ihe legal system  is  out to get 
design professionals.

DUVALL: I think it's more a ca se  lhat bu ild ings are very co m p li­
cated . To me. a modern building is very m ic h  like a ship, and 
mere are virtually no sn ip s that are perfectly designed , and there 
ire  virtually no bu ild ings ihal are perfectly designed . Bu ild in gs, 
like sn ip s, need snakedown cru ises. There's going to oe a list ot 
things tnat need correction The problem is  that where years ago 
owners looked to arcn itects to pay only for the m aior corrections, 
now iney re looking lo tnem to oay tor more and more.

AIA W hals an arch itect to do. then, g iven that m entality?

Memo Decem ber 1985
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DUVALL In ine short 'erm. ij i wore. an .n o rn ic r : wuuiti c*2 
co 'iec iin r: my insurancs. premium :u  -i ciimc: r-.-rrnnurscmni:: As 
a reim bursaoie expense , it would De Diovided m the contract 
that the owner is going to pay to the architect a percentage of 
eacn billing, wm ch w ill be a line item for insurance And it my 
insurance costs are S2.20 per S1C0 of b illings ana I ve billed the 
client for S t 0.000. I'm going to charge him S220 ana show it as 
an item.

Now, the argument is that'll encourage cla im s, but wnen you've 
reacned Ihe point where c la im s are running al 44-ptus per nun- 
drea m sureas. theres not mucn more c la im s encouragement vou 
can give. That is a frightening irequency ol cla im s.

AIA: What e lse  could an arcm tect 0 0 °
G E N E C K I: He could build into n is :ontract that, alter some 

period of operation of the structure, the owner w ill on a lee 
basis , nave tne architect com e cac.s ana mho a detailed analy­
s is  a walk-through of the structure, to see il maybe there are 
some m aintenance items lhat the owner is not particularly aware 
ot. Or the arcm tect finds out that the cu ild ing  is oem y usea a lit­
tle differently from the way he was told orig inally  and ad just­
ments need to be made.

AIA: By the sam e token, could you say. g iven the tact tnat roofs 
are the primary cause  of c la im s, that the architect "hould go 
C '- 'k  and watch the supervision of the placem ent of the rool on 
1 lu ilc in g ?  On the one hand, architects could  increase their
)i ntial liab ility because they would be physica lly  on ihe root
observing the entire installation: on the other hana. they might 
decrease  liability because finally roots would be pul on correctly, 
Do you have anv feelings aoouf that at a ll— which aigum ent is 
the stronger of tne two?

G E N E C K I: We d rather see them out there
D UVALL: The presence of a know ledgeable person has got to 

create som e deterrent to the roofing suocontractoi from cutting 
corners, if nothing eise .

G E N E C K I: Surely if the rool ooes fail, then the courts, the

O f
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owner and everybody e ise  are going to expect the professional 
•would have been more involved.

AIA: But they expect it anyway.
DUVALL. Y js . I'm nol sym pathetic to these theories of "let's not 

do that b e c a js e  by doing it there is more liability."
AIA: You r probably say charge more and be present.
DUVALL Charge more and do il. B e  there— with knowieace- 

ab ic  o c pc  c Just a body there isn't going to do it.
Here we're touching on another sub ject that is near and dear to 

me. and that is. 1 aon i think architects cnarge enougn ana i 
don 1 think architects oav their consultants enough and I think a 
lot of these things happen because there isn t sufficient latent, 
sufficient staff availab le , com peient staff to get done wnal needs 
to be aone to avoid having tnese problems. 1 think the fees are 
remarkably low

G E N E C K I: Sticking with roofing, we don't have the n airical 
evidence yet. but it's my guess that 50 percent oi an of the 
cian i i  invo'vmg rooting also  involved tne substuuncn or material 
or a system  different from that in me original draw ings and 
specs.

AIA; That gets us back to the 78 percent of the ca se s  that are 
oropeny dam age. You say 46 percent of those are initiated by the 
owner Is it possib le  thal those c la im s could be defeated, so to 
soeak. by having oetter owner-architect relations or having better 
owner-arcnitect contracts?

G E N E C K I: Yes. e sp ec ia lly  if you include relations.
DUVALL: It used to be that nobody wanted to talk to the owner 

about the possib ility that d isputes could arise . Al 44  cla im s per 
100 insured we re v/ell past it. If at me outset of a project, an a-- 
r.nittic: nos nankiv d iscu ssed  with tne owner the problem and :no 
necfi tor some ’crm ot contingency tuna. 1 tmr.r. it can be con- 
I'Oi eo mucn oetter than it <s being now.

AIA. Are there any km as of owners who need sp ec ia l nandl'ng, 
sp ec ia l education?

DUVALL Well, you have ihe committee owners. And that gener­
ally involves churches, hospitals and schools.

G EN EC K I: And local government
DUVALL: Churches have always bothered me because they 

represent a disproportionate amount ol loss and they have all the 
elem ents that have got to lead to problems. They have a limited 

/budget: tliev always want far more than they can afford, its a 
committee 01 am ateurs. P rooacly most serious oi all. they have a

Continued on page six
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On S a t u r d a y  F e b r u a r y  1, 1986, the  F o r t  R i c h a r d s o n  F l y i n g  C l u b ' s  
■flight o p e r a t i o n s  w e r e  s u s p e n d e d  d u e  t o  t h e  inabi.Lity of the 
D e p a r t m e n t  o-f th e A r m y  to n e g o t i a t e  t h e  r e n e w a l  of t h e  e x c e s s  
l i a b i l i t y  p o l i c y  with th e p r e v i o u s  c a r r i e r .  T h e  s u s p e n s i o n  al so  
a f f e c t s  t h e  F o r t  W a i n w r i g h t  F l y i n g  C l u b .  T h e  r e m a i n i n g  A r m y  F l y i n g  
C l u b s  a r e  n o t  a f fe cte d.

T h e  A l a s k a  F l y i n g  C l u b s  do a p p r o x i m a t e l y  257. of t h e  t o t a l  f l y i n g  of 
all A r m y  f l y i n g  clubs. T h e r e  a re  c u r r e n t l y  2 B 9  m e m b e r s  of w h i c h  79 
a r e  A c t i v e  D u t y  Military,. 50 R e s e r v e s ,  an d 5 7  R e t i r e d  M i l i t a r y .
D u e s  a r e  a s s e s s e d  at * 1 5 . 0 0 / m o n t h .

T h e  A r m y  is r e q u e s t i n g  a m a x i m u m  l i a b i l i t y  of * 2 5 0 , 0 0 0  pe r  seat an d 
* 5 , 0 0 0 , 0 0 0  pe r o c c u r r e n c e ,  wi th  a * 1 0 0 , 0 0 0  d e d u c t i b l e .  T h e  

d e d u c t i b l e  is s e l f - i n s u r e d  by  th e A r m y ' s  e s t a b l i s h e d  r a t e  for hull 
and l i a b i l i t y  to *1 00 , 00 0.

T h e  m a j o r i t y  of A n c h o r a g e  a r e a  f l i g h t  s c h o o l s  a r e  c u r r e n t l y  
c a r r y i n g  * 1 0 0 , 0 0 0  per sea t l i a b i l i t y  a n d  * 5 0 0 , 0 0 0  p e r  o c c u r r e n c e .  
T h e  A r m y s  e s t a b l i s h e d  l i m i t s  m a y  n o t  b e  a f f o r d a b l e  f o r  t h e  f l y i n g  
c l u b  to c o n t i n u e  o p e r a t i o n s .

T h e  i m p a c t  on t he For t R i c h a r d s o n  F l y i n g  C l u b  is w i d e  r a n g i n g  as 
o u t l i n e d  be lo w:

1) F i n a n c i a l  - T h e  c l u b ' s  a n n u a l  o p e r a t i n g  b u d g e t  e x c e e d s  * 5 0 0 , 0 0 0  
p e r  year.  T h e  e l e v e n  (11) m e m b e r  s t a f f  h a s  an an nua l p a y r o l l  of 
a p p r o x i m a t e l y  * 1 3 6 , 00 0.  T h e  m a i n t e n a n c e  on t h e  a i r p l a n e s  is 
a c c o m p l i s h e d  by a c o n t r a c t e d  m e c h a n i c  at a c o s t  of * 2 5 - 3 0 , 0 0 0  pe r 
year.

2) C o n t r a c t e d  p e r s o n n e l :

a. T h i r t e e n  (13) F l i g h t  I n s t r u c t o r s  -  p e r  hour ba s i s .
b. E i g h t e e n  (IS) l e a s e  b a ck  a i r p l a n e  o w n e r s  - per h o u r  basis.

3) A l a s k a  S t a t e  S t u d e n t  L o a n  (ASSL) P r o g r a m  - C u r r e n t l y
a p p r o x i m a t e l y  3 5  s t u d e n t s  a r e  u t i l i z i n g  t h e  A S S L  P r o g r a m  with
a p p r o x i m a t e l y  * 8 5 , 0 0 0  on a c c o u n t  at t h e  f l y i n g  club, A S S L  f u n d s  
a r e  r e q u i r e d  to be  p l a c e d  on a c c o u n t  at .the f l y i n g  club . T h e  s t a t e  
r e q u i r e s  2 5  h o u r s  of i n s t r u c t i o n  pe r t h r e e  m o n t h  p e r i o d  or 8 . 3  
h o u r s  p e r  m o n t h .  An e x t e n d e d  d o w n  t i m e  c a n  pu t m a n y  s t u d e n t s  in 
n o n - c o m p l i a n c e  w i t h  s t a t e  r e q u i r e m e n t s  f o r  m a i n t a i n i n g  f u l l - t i m e  
s t a t u s .

4) V e t e r a n s  - T h e  F l y i n g  C l u b  is a p p r o v e d  f o r  t h e  t r a i n i n g  of 
V e t e r a n s  f o r  f l i g h t  t r a i ni ng . T h e r e  a r e  c u r r e n t l y  t w e l v e  (12) 
m e m b e r s  u s i n g  v e t e r a n s  a s s i s t a n c e  fo r f l i g h t  t r a i n i n g .



5 'i C u r r e n t  s t u d e n t s  - t h e r e  ore a pp ro x 1 matel y 107 c u r r e n t  s t u d e n t s  
e n r o l l e d  in the -flying c l ub  - i n c l u d e s  A S S L  st ud e n ts . In C Y 1 9 G 5  
t h e r e  w e r e  91 s t u d e n t s  wh o  o b t a i n e d  p i l o t  ra ti ngs .

As a V e t e r a n  u t i l i z i n g  t he  f ly in g c l u b  for f l i g h t  t r a i n i n g ,  1 h a v e  
be en  u n a b l e  to t r ai n s i n c e  1 F e b r u a r y  19So. In the e v e n t  of a 
p e r m a n e n t  c l o s u r e ,  I w o u l d  be f o rc ed  to t r a n s f e r  s c h o o l s  an d ru n 
th e  r i s k  of l o s i n g  my b e n e f i t s  for f l i g h t  t r a i n i n g  as t h e  m a x i m u m  

a l l o w e d  b r e a k  in t r a i n i n g  is six mo nths.

I feel th e A r m y  s h o u l d  do t he  f o l l o w i n g :

1) T h a t  t h e  D e p a r t m e n t  A r m y  (ACIF) A r m y  Ce n t r a l  I n s u r a n c e  F u n d  set 
o b t a i n a b l e  an d a f f o r d a b l e  l i a b i l i t y  li mi ts .

2) T h a t  t h e  A r m y  C e n t r a l  I n s u r a n c e  F u n n  s e l f - i n s u r e  t he  f l y i n g  
c l u b s  u n ti l an a c c e p t a b l e  c o m m e r c i a l  p o l i c y  is o b t a i n a b l e ,  an d  if 
that is n o t  p o s s i b l e ,  t h e n  the A C I F  e s t a b l i s h  a r e a s o n a b l e  r a t e  for  
t h e  l i a b i l i t y  d e e m e d  n e c e s s a r y  to m a i n t a i n  t h e  a i r p l a n e s .

S I G N E D _________________________   D A T E _____

C L U B  M E M B E R  (FT. R I C H A R D S O N  F L Y I N G  CLUB)

A D D R E S S :

F ' H Q N E  #  ( H )    ( W )
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The following is a cond ensed  
transcript of an interview 
conducted  by the A IA  with 
Victor O. Sch innerer & Com- ;  
oany m anagem ent. includ ing 
J. Sp n g g  Duvall, president: 
Paul G e n eck i. sen ior v ice  
oresident, and  Thom as H. 
Porterfield, v ice  president.

AIA Both D PIC  and Victor O Scrunnerer (V O SC O ) had agreed 
to meet with us todav but we were ad vised  yesterday that D PIC  
had decid ed  that they could  not m ake the meeting And so we 
are with VO SCO  people only Bu i in this current market, they pro­
v ide coverage lor at least hall Ihe insured arch itects 

Is mere any good news lor arcn itects aboul insurance'7 
DUVALL: We d id  a study som e time ago that ind icated  thal tne 

lo sses we pa>d m co lla rs  represented only s i*  one nunarectlhs ol 
' percent o: me construction values pul in o ia ce  by Ihe archi- 
lects and engineers against whom those c la im s were m ade 
T h a is  an incredib ly high perform ance a very low error ra le Tne 
problem is. in those rare in stan ces— and six  one-hundredths ol 
1 percent m eans a rare instance— its  very costly  

A IA . Looking a l thal sm all percentage, wnat can  arch itects 
learn from those c la im s?

DUVALL If you look at the period 30 to 84 the frequency of 
c la im s agam sl arch itects d id nol in mease all that m uch it went 
from 43 per 100 insureds in 1980 tc '4  4 m 1984 So it s nol me 

s u e o  c la im s tls  me severity : them m « ,r  ttte problem 
a ia  Ol Ihe c la im s that go to triai, Jo  arch itects win more or 

lose more7
G E N E C K I: They win two-thirds of a ll the c la im s  mat go lo 

court.
DUVALL 8ut I'm afraid in most of Ihe c a se s  we settled out ol 

c ru rt . there really was a D asis ror a finding ol lauli against the 
f red. m Ihe m inds ol our delense lawyers and probably me
1 ilects ihem selves. becau se  Ihey had lo g ive their perm ission
;o settle the ca se s .

AIA: What kinds of people were the c la im an ts7 
DUVALL. The most recent study we did involved 802 c la im s on 

architectural projects, and in 372 of those, the cla im ant was the 
owner.

AIA: So these were c la im s  that might have been prevented 
contractually?

DUVALL: Not in every ca se , becau se  I su spect som e number 
ol these c la im s by owners were actua lly  ihird-party actions when 
Ihe owners had been sued  by the contractors. The second 
largest category is bodily injury c la im s  by the pubiic.

A IA : Is there any way arch itects can  use these daia to prelect 
them selves7

DUVALL. A s a starting point, arch itects should  use me ••: iri- 
ciarcJ AIA docum ents A lso , il I were an architect, i would :>• '•my
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. . . " ’ |i i i aoout me tn .m c iii; m iegu iv oi my c lient id  be very ca re ­
ful about the degree to which he had been involved in previous 
construction and how that had turned out.

A IA: What e lse  do the c la im s data say7
D UVALL: I think the c la im s data would d isab u se  a lot ol a rch i­

tects aboul what they think the problems are. I know in the past, 
there w as a feeling Ihal bodily injury and death was a major e le ­
ment. The fact ol the m ailer is. .nthouqn 22 percent ol Ihe c la im s 
involve n ca iiv  miurv and death omy 15 cercc-” ’ c l the toss P o i­
nts arc spent on m oss c la im s , il we could elim inate iha l 15 per-
• m i. we would ayuiri nrobanlv one years is le  increase

A IA : Then pain and suffering would not be architects' is su e s?
D UVALL: Nol m aior issues, no.
A IA . Is it true Ihal half ol the 22 percent of the bodily injury 

c la im s  involve on-sile w orkers?
G E N E C K i Yes. Thev re the biggest sing le  group we can  

identify.
A IA . So il we could  co nv ince  slate leg islatures to in c lude us 

under the workers' com pensation um brella, we could pul an end 
lo 50 pa 'cent ol the bodily injury cla im s.

Al me sam e lim e, arch itects (eel lhat the ju d ic ia l system  is a 
lottery and 'hat theres no pred ictable fa irness lo it a ll. Do the 
c la im s  data bear out Ihal sentin *?

D UVALL. Well, we ve paid w i» ... we thought we would w in; 
we ve won when we thought we would lose. But I think, overall, 
we ve probably paid when \ .e  should have.and won when we 
should have.

P O R TER F IELD : We don I be lieve Ihe legal system  is out to get 
desig n  professionals.

D U V A LL  I think it's more a ca se  mal bu ild ings are very co m p li­
ca ted  To me. a modern ouilding is very m uch like a ship, and 
mere are virtually no sn ips that are perfectly designed , and there 
ire  virtually no bu ild ings tnat are perfectly designed . Bu ild ings, 
like sn ip s, need shakedown cru ises . There's going to be a list ot 
things thai need correction The problem is  that where years ago 
owners looked to arc mtecis lo pay only lor Ihe major corrections, 
now mey re looking to mem to Day tor more and more.

AIA W hats an arcm tect lo do. then, g iven that m entality?

Memo December 1985
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DUVALL In ;ne short lerm. >1 1 .vov. an , .ram ie : !  1 ww/in oe 
co 'iectm a nw insurance premium a.-: ,1 ciuera reimnursomeiss As 
a reim pursapie expense , it would be oiovided m the com raci 
Ihal Ihe owner is going to pay to Ihe archiiect a percentage of 
each p illing , which will be a line item for insurance And il my 
insurance costs are S2.20 per 3100 of b illings and I've billed Ihe 
client for $10,000. I'm going to charge him $220 ana snow it as 
an item

Now. the argument is that'll encourage cla im s, but wnen you ve 
reacned Ihe point where c la im s are running at 44-oius per nun- 
drea insureas. Iheres not mucn more c la im s enccuragem ent you 
can give. Thai is a Irightenmg frequency 01 cla im s.

AIA Whal e lse  could an architect do ’’
G E N E C K I: He could Ouild into ms contract that, alter some 

oenod ol ooe anon of the struclure. Ihe owner w ill, on a lee 
basis , have me architect com e P acx  ana mane j  delation analy­
s is  a walk-througn ot the structure, to see  il mayOe there are 
some m aintenance items lhat Ihe owner is net particularly aware
ol. Or ihe architect Imds out that the cu iiam g is being usea a lit­
tle differently from the way ne was told orig inally ana aajust- 
ments need to oe made.

AIA: By Ihe sam e token, could you say. given the lact mat roots 
are Ihe primary cause  ol c la im s, that the aicnnect should go 
r.*<'k and watch the supervision of Ihe placem ent of the rool on 
t w ild ing ? On the one hand, arch itects could increase their 
) ntial liaD ilily because they would be physica lly  on tne root 
observing the entire installation: on the other nand. they might 
decrease  liability because finally roots would Oe put on correctly. 
Do you have any leelings about that at a ll— which argument is 
the stronger of the two?

G E N E C K I: We'd rather see  them out there
D U V A LL  The presence ol a know ledgeable person has go! lo 

create some deterrent to the roofing suocontractor Irom culling  
corners, if nothing else .

G E N E C K I: Surely.if.the rool does fail, then (he co_uns. the ,

O f  <£la.ikaf>
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owner and everybody eJse are going to expect the professional 
would have been more involved.

AIA But they expect it anvway.
DUVALL. Yes. I'm not sym pathetic to these theories of “ let's not 

do lhat because by doing it there is  more liability."
AIA. You 0 praoaoiy say cnarge more and be present.
DUVALL. Charge more and ao it. B e  there— wiih knowledge­

able ocopie Ju st a body there isn't going to t  t it.
Here we re touching on another sub ject that is near and dear to 

me. and that is. 1 dori l think arcn itects cnarge enougn ana '■ 
don 1 ihmk arr.m tecis pay their consultants enougn. and I think a 
lot ol Ihese things happen because there isn't sufficient talent, 
sufficient stall availab le , competent statl to get done what needs 
to be done to avoid having these problem s. I think the fees are 
rem arkably low.

G E N E C K I: S lick ing  with roofing, we don't have Ihe em pirical 
evidence yet. but it's my g uess that 50 percent oi a il of the 
c la im s involving rooting also  involved me substitution ct material 
or a system  different Irom that in the original draw ings and 
specs.

A IA : That gets us back lo Ihe 78 percent of the ca se s  that are 
property dam age. You say 46 percent of those are initiated bv the 
owner Is il possib le  Ihal those c la im s could be defeated, so to 
soeak. by having better owner-architect relations or having bePer 
owne -architect contracts?

G E N E C K I: Yes. e sp ec ia lly  il you include relations.
DUVALL: II used to be that nobody wanted to talk lo Ihe owner 

aDoul the possib ility that d isputes could anse . At 44 c la im s per 
100 insured we re well past it. II =>t me outsei c f « oroiect. an ar-
c.mioc; nas irankiv ri;scussec> wiih me owner Ihe problem and me 
near! icr some term ol connngericy iunq. I thir.K it can  be con- 
l-oiiea m uch oeiter lhar. u is  being now.

A IA : Are there any kinds ot owners who need sp ec ia l handling, 
sp ec ia l education?

DUVALL: Well, you have Ihe committee owners. And that gener­
ally involves c h jre h e s . hospitals and schools.

G E N tC K I: Ana local government
DUVALL. C hurches have always bothered me because they 

represent a disproportionate amount ol loss and they have all the 
elem ents that have got lo lead to problem s. They have a limited 

/budget: thev alw ays want lar more than ihey can afford: its a 
committee 01 am ateurs. Prooably most serious ol a ll. Ihey have a

Continued on page six
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■ 0UT OUT OF THE. | cL  All £
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Resolution 06-4

A RESO L U T I ON  S U P P O R T I N G  THE CITIZEN'S COALITION FOR T O R T  R E F O R M  REG A R DI N G  

INSURANCE PREMIUMS.

W HEREAS, the City o f  H o u s t o n  has had its budget reserve se r i o u s l y  dimis h e d  by

the u n a n t i ci p a t e d  i n c re a s e  o f  1_6%_____________ in its annual ins ur a n c e  premium;

and,

WHEREAS, o ther A l a s k a  c o m m unities, businesses, school d istricts, and private 

citizens are s i m i l a r l y  suf f e r i n g  because of the need for l e g i s l a t i v e  redress 

o f  the problems p e c u l i a r  to the Alaska insurance industry; and

W HEREAS, Alaska has a limited a v a i l ab i l i t y  o f  l i ability i n surance programs 

and nas ^ ’-.perienced a d r am a t i c  rise in liability premiums; and

WHEREAS, l egislative remedies are needed to restore p r e d i c t a b i l i t y  and a f f o r d­

abi l i t y  to lia b il i t y  i n s u r a n c e  programs; and

WHEREAS, the Citizens' Coalition for Tort Reform has i d e n t i f i e d  those areas 

needing l e gi s lative remedy, and have proposed solutions;

NOW, T H EREFORE, BE IT R E S O L V E D  by the COUNCIL OF THE CITY OF H O USTON, ALASKA, 

that it supports the effo r t s o f  the Citizens' Coalition for Tort R e f o r m  to 

achi e v e  legisl at i v e  r e m edies, and urges the Alaska L e g i s l a t ur e  to m a k e  these

r eforms a prior it y  o f  the 2nd session of the 14tiT legislature.

i c
• V  J  X ,

ATTEST: ,
' / f- I C f /V. .»-

, - A .

ELSIE M . ' O'BRYAN:,•■•-CITY CLERK

* • • • , . , A f /

M t "  -•

P.O . BOX  27  •  HOUSTON , A LA SKA  9 9 6 9 4  •  8 9 2 - 6 8 6 9
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r D .J .’s  A L A S K A  R E N T A L S  IN C .
Form erly  Andrew s A Jaska Rentals & S a le s

J0 5  B O N IFA C E  PARKY/AY • A N C H O R A G E, A LA SK A  93504-1099 
(907) 337-2552

cA ✓  DON REDMOND. President

December 18, 1985
i

Citizens Coalition for Tort Reform 

738 H Street 

Anchorage AK 99501

To Whom It May Concern:

D.J.'s Alaska Rentals, Inc., a tool and equipment rental 

agency, submits the following information that reflects typical 

positions of many professionals and businesses in Alaska and 

nationwide concerning increases in liability insurance costs:

From December 31, 1984 through December 31, 1985 

our General Liability costs for $1,500,00.00 in 

coverage was $23,763.00. Annual cost per $1000.00 

was $15.84.

From December 31, 1985 through December 31, 1986 

General Liability quoted cost for .ONLY $300,000.00 

in coverage is $30,737.20. Annual cost per $1000.00 

is $102.44, which is 6.47 times the 1985 cost!

THERF, HAVE BEEN NO CLAIMS FILED!

Sincerely

A V A



CITIZENS COALITION FOR TORT REFORM,
“ voices raised in unison..!’

T O :  ALL  L E G I S L A T O R S

FR OM:  C I T I Z E N S "  C O A L I T I O N  FOR  TORT  R E F ORM

S U B J E C T :  E N C L O S E D  DATA FOR  VOUR  USE  AND R E V I E W  

T h a n k s ,

A l  T o m a g n i ,  S r .
C h a i r in a n

738 H Street, Suite 300 • Anchorage, Alaska 99501 • (907) 276-1135



E C  Lawyers often serve 03 legisla^^ or as holders of other 

public: offices. Thl3 is highly desirable, as lawyers arc uniquely qualified 

to m a k e  significant contributions to the improvement of the legal sys­

tem. A  lawyer w h o  13 a public officer, whether full or part-time, should 

not engage in activities in which his personal or professional Interests 

are or forcsceably m a y  be in conflict with his official duties.

E C  8-9 The advancement of our legal system i3 of vital importance 
In maintaining the rule of law and in facilitating orderly changes; there­

fore, lawyers should encourage, and should aid in making, needed 

changes and Improvements.

( A d d e d  b y  S u p r e m e  C o u r t  O r d e r  1 2 8  e f f e c t i v e  M a y  6 , 1 9 7 1 )

C P R  6 5 .

C a n o n  8 — A  L a w y e r  S h o u l d  A s s i s t  i n  I m p r o v i n g  

t h e  L e g a l  S y s t e m

b l i  8 - 1 0 1  A c t i o n  a s  a  P u b l i c  O f f i c i a l .

( A )  A  l a w y e r  w h o  h o l d s  p u b l i c  o f f i c e  s h a l l  n o t :  *

( 1 )  U s e  h i s  p u b l i c '  p o s i t i o n  t o  o b t a i n ,  o r  a t t e m p t  t o  o b t a i n ,  

a  s p e c i a l  a d v a n t a g e  i n  l e g i s l a t i v e  m a t t e r s  f o r  h i m s e l f  o r  f o r  

a  c l i e n t  u n d e r  c i r c u m s t a n c e s  w h e r e  h e  k n o w s  o r  i t  i s  o b v i o u s  

t h a t  s u c h  a c t i o n  i s  n o t  i n  t h e  p u b l i c  i n t e r e s t .  •

( 2 )  U s e  h i s  p u b l i c  p o s i t i o n  t o  i n f l u e n c e ,  o r  a t t e m p t  t o  i n -

' f l u e n c e ,  a  t r i b u n a l  t o  a c t  i n  f a v o r  o f  h i m s e l f  o r  o f  a  c l i e n t .  • * • • •  • • • •  •

( 3 )  A c c e p t  a n y  t h i n g  o f  v a l u e  f r o m  a n y  p e r s o n  w h e n  t h e  

l a w y e r  k n o w s  o r  i t  i s  o b v i o u s  t h a t  t h e  o f f e r  i s  f o r  t h e  p u r p o s e  

o f  i n f l u e n c i n g  h i s  a c t i o n  a s  a  p u b l i c  o f f i c i a l .

C P R  6 3
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. . . S o i d o t n a  a i r p o r t  p r o p o s a l  p e n d i n g  ?-

in su ra n ce  i 
w o e s  haunt 
city  airport

By RICK FOLSTAO
Stall Writer

A resolution that would allow Soidotna to 
shut down us airport if insurance can’ t be 
obtained is scheduled to go before the City 
CouncwWednostlay.

The resolution also relaxes operator in­
demnification responsib ilities a t the 
Soidotna Airport and passes 3ny additional 
airport insurance costs onto those opera­
tors.

The resolution was drawn up by City 
Manager Rich Underhofler at the request of 
the council. It calls for the city to pay its 
share of financial responsibility in any 
lawsuits accord.ag to its degree of fault or 
negligence. It replaces an earlier proposal 
that would have cleared the city of any and 
a ll lawsuits.

. In addition, the resolution sta.as that if 
the airport's annual premium for liability 
insurance exceeds the present $42,000, the 
difference in cost will be passed onto the 
airport users. •

" In  lieu of the commercial operators buy­
ing (more) insurance, the city will try to buy 
it and spread the cost among the users,”  
said Underkofler.

Fifty percent of any additional cost will 
be assessed to the long-term lessees on a 
square footage basis and 50 percent w ill be

Continued Irom Page 1

shouldered by the annual, monthly and 
transient aircra ft tie-down users.

Required coverage fo r commercial oper­
ators would remain at its present rate.

According to the resolution, if the city 
can’ t purchase insurance coverage to the 
degree it deems necessary to "adequately 
protect its taxpayers ($10 million combined 
single limit as of 1986), the airport shall be 
closed, without any liability lo  the city, on 24 
hours written notice to lessee.”

The city ’s present insurance policy,

which expires June 30, is underwritten by ^  
Lloyds o f London through the Walters and ‘ 
Olson Inc. insurance com pany of Soidotna.

"L loyds won’t even quote us a price until 
two months before our premium is d u e ," 
said Underkofler.

K urt Olson o f  W alter and Olson said 
Lloyds is one o f the few insurance com ­
panies still underwriting policies for air­
ports.

Last year was a bad year for aviation, 
said Olson. "W orld wide, there w ere 2,200 
fatalities. In the past, w e ’ve had years with 
few er than 100 fatalities." *

S ee  SOLDOTNA. P ago  A-7
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March 24, 1986

End-Year Data Confirms Industry's Figures:

End-year dntu released by ISO/NAII confirm what the industry 

has been asserting for months: that 1985 was one of the worst

years ever for the property/casualty insurance industry. O n  an 

operating basis, the industry had a loss of $5.4 billion.

Full-Year Financial Results for 1985 

(billions)

Industry estimates Nader/Hunter ISO/NAII 

as of early Jan. estimates financial results

Operating Loss $5.5 $5.5 $5.4

After-Tax Net Income $1.7 $6 . 6  $2.0

Rate of Return

(Stat. basis) 2.5% 7% 2.8%

O n  nn after-tax basis, net income was $2.0 billion, close to the 

early estimate of $1.7 billion and way below the Hunter/Nader 

estimates of $6 . 6  billion. The rate of return cn a statutory 

basis was 2.8% in 1985, close to the earlier estimate of 2.5%.

Rig rise in surplus:

Surplus increased by $12.5 billion in 1985 or 20 percent, from 

$63.8 bi’lion at year-end 1984 to $76.3 billion at year-end 1985.

Changes in Surplus 

(billions)

Surplus: End 1984 $63.8

Changes in 1985:

Net Income After Tax $ 2.0

Unrealized Capital Gains 5.1

N e w  Funds 7.7

Less Stockholder Dividends 

ond Other Minor Items 2.3

Total $12.5

Surplus: End 1985 $76.3

As the chart indicates, unrealized capital gains at $5.1 billion 

ond new funds at $7.7 billion were the dominant factors behind 

the increase in surplus in 1985. The strong stock market led to 

the rise in the value of insurance companies' portfolios in 

stocks. Also, the strong market for p/c stocks provided an



o t- Aadded incentive fdT^eompanios to raise capital. parent

companies of p/e subsidiaries infused cash into their companies 

to bolster their reserves and capital.

The following schematic illustrates the income flows in 1985:

1985 Profit (Loss) in P/C Industry 

(billions)

Earned Premiums 

Incurred Losses (includes 

loss adjustment expense) 

Expenses

Policyholder Dividends 

Underwriting Loss

Investment Income

Operating Loss* 

Realized Capital Gains

Tax Credits

Net After-Tax Income

$113.2 Earned premiums

118.1 less claim losses,

37.6 less expenses and

2 . 2  less policyholder

dividends produce on 

(24.7) Underwriting Loss.

This loss was offset by 

income from 

19.5 investments (interest and

dividends) to produce an 

(5.4) operating loss.

5.4 However, capital gains

primarily from the sole of 

stocks offset this loss,

2 . 0  plus tax credits so that

2 . 0  net after-tax i. come was

positive.

*Includes minor items at a negative $ 2 0 0  million.

F I N A N C I A L  R E S U L T S  F O R  1985 A N D  1984

(millions)

Improvement 

(Deterioration) 

1985 1984 1985 vs. 1984

Net Written Premium $144,336 $lir,591 21.7%

Net Earned Premium 133,246 115,010 15.9

Incurred Loss & Loss Adjustment Expense 118,127 101,446 16.4

Expenses 37,626 32,943 14.2

Statutory Underwriting Gain (Loss) (22,507) (19,379) (16.1)

Policyhoidor Dividends 2,229 •2,098 6 . 2

Net Underwriting Gain (Loss) (24,736) (21,477) 15.2

Pretax Operating Income (5,403) (3,817) (41.6)

Net Investment Income Earned •19,465 17,660 1 0 . 2

Net Realized Capital Gains (Losses) 5,361 3,063 (75.0)

Net Investment Gain 24,826 20,723 19.8

Net Income After-Tax 1,957 828 136.4

Policyholder Surplus (Consolidated) 76,288 63,899 19.6

Trade Ratio, Post-Dividends 116.4 118.0 1.4

Sean Mooney, Ph.D., C P C U

1.1.1. Senior Vice President, Economist



Current system 
of civil justice 
proving too costly

W ASH IN G TO N . DC -  R obert H. 
M oore, president o f the National 
Association o f Insurance Brokers, said 
February 19 that Am ericans will con­
tinue lo  suffer the penalties of a run­
away civil justice system  until they 
better understand the social and econ­
omic burdens that the system  im­
poses.

M oore, senior vice president o f 
A lexander & A lexander, testified 
before the senate com m erce com m it­
tee on the availability and afford­
ability o f  insurance. He was accom ­
panied by Alan Page o f Johnson & 
Higgins who also presented a state­
ment.

M oore warned against seeking 
scapegoats for the current liability in­
surance crisis. M oore cautioned that 
the search for a solution should not 
degenerate "into a mad scram ble to  
find the bad guys."

System  too costly  
"W hen Am ericans ultimately come 

to recognize that the eccnom ic fallout 
from our present civil justice system  
may be too  costly, then, and only then, 
will we have a serious e ffort at mean­
ingful tort reform ," said M oore. "A n  1 
to be effective , such nn effort w 
have to be led by a coalition repr, 
senting labor, the legal profession, the 
business com m unity, academia and 
others."

M oore told the com m ittee, chaired 
by Senator Danforth (R), Missouri, 
that — while the insurance industry 
itself has contributed to the problem 
tty roller coaster underw riting poli­
cies — "it must be candidly acknow­
ledged that the insurance industry 
cannot, on its own, bring about the 
needed reform s."

Chief Justice Warren Burger has 
identified a significant flaw in the civil 
justice system , said M oore, by point­
ing out that "the total cost o f  the pro­
cess is often  equal to, or greater than 
what finally goes to the pockets o f the 
litigant seeking relie f." T ort reform  is 
obviously needed when a very sub­
stantial portion o f awards to victim s is 
consum ed by legal fees and transac­
tion costs, M oore said.

Other costs to our society, M oore 
said, include:

NAIB views

COMMERCIAL 
OCEAN MARINE SERVICES

Ins. on a ll lypas o l hulls, 
marine liabilities & cargoes 

Call John Adams or Kathy Monsen 
Pacific Genera! Agency, Inc.

115 2nd Avc. N.„ P.O. Box 368 
Edmonds. WA 98020 • (206) 771-5044

• H igher prices for many goods and 
serv ices sought by Am ericans.

• Reduced ability to produce new 
products add develop  new technolo­
gies.

• W eakened econom ic efficiency in 
U.S industry.

• Eroded ability (o  com pete in 
international markets.

• Consequent loss o f em ploym ent 
opportunities in the U.S.

M oore com m ends Danforth
M oore com m ended Danforth for 

holding hearings that may lead to 
what the country needs — "a thought­
ful analysis o f the com plex and inter­
related dynam ics o f the business of 
insurance."

Page called for the expansion o f the 
Risk Retention  A ct to cover other 
liability insurance lines in addition lo  
product, liability, arguing that this 
would increase insurance capacity.

P age also told the com m ittee, "The 
insurance industry does not require 
federal capital or  federal guarantees 
to solve the insurance crisis — rather, 
by allow ing sophisticated buyers of 
insurance to m eet their own insurance 
needs, w e can preserve existing capa­
city  for the public by providing new 
insurance protection  for commi rcial 
buyers o f  liability insurance.

W A I B  l u n c h e o n  s e m i n a r  

s c h e d u l e d  f o r  M a r c h  5

SA N  FR A N C ISC O  -  "W hat Do 
Com panies Really  W ant" - A  Guide­
line for Professional Submissions and 
A cce p ta n ce s  - is the top ic  o f  n 
luncheon sem inar scheduled by the 
N orthern California Chapter o f the 
W estern  A ssociation  o f Insurance 
Brokers fur 11:30 a.m., March 5, at 
Gino’s in San F ran cisc ..

Speak ers are Laura S. Danoff, 
C P C U , a s s is ta n t  v ice  p re s id e n t , 
casualty m anager, M ontgom ery & 
Collins, Inc., San Francisco, and David 
C. F isher, CPCU , underw riting mana­
ger, A etna  L ife & Casualty, Walnut 
Creek.

The cost o f  lunch is $20 per person. 
Further inform acion is available from 
the W A IB  office, phone (415) 302-5383.

#
S c o t t  H o l m a n  a d v a n c e d  

b y  R e p u b l i c  I n d e m n i t y

ENCINO, CA -  S cott Holman, 
CPCU, has been elected vice presi­
dent of Republic Indem nity Company 

o f  A m erica  and 
nam ed sou th ern  
California division 
manager, Jam es J. 
Carolan, executive 
vice president, has 
a n n o u n ce d . H o l­
man, who has been 
assistant v ice p res­
ident and m arket­
ing manager for 
the past year, will 
have responsibility 

for marketing, underw riting, claims, 
loss control and field audit for the 
southern California region, Carolan 
said.

A  graduate o f California State Uni­
v e r s ity  a t N o r th r id g e , H olm an  
entered the insurance business as a 
multiple line producer with Em ploy­
ers o f Wausau in Los Ar.geles in 1972. 
He later served  with E 3I in Santa 
Monica and San Jose. He also was 
with Bolton & Co. in South Pasadena, 
specializing in large lino w orkers' 
com pensation and captive products 
before joining Republic in 1983 as 
senior m arketing representative in 
the San Fernando and San Gabriel 
Valleys.

Fischer advanced at Seattle
SE A T T L  — Addington, Baldwin 

& M cDaniel, Inc., Seattle broker, has 
announced the prom otion o f Clista A . 
F isher, CPCU , to adm inistrative 
m anager. She jo in ed  A B & M  in 
August 1985 as a com m ercial cus­
tom er service representative. Before 
join ing the agency ranks, she spent 
eight years with Safeco.

NEED HELP?
Try a QUICK ACTION want ad. 

See page 12 fo r deta ils .

Scolt Ifolroan

FEBRUARY 2 8 ,  1 9 8 6 9



by Andrew L. Hanigan
Senate testimony
Bragg urges restraint 
in attempts to solve 
insurance problems

W A SH IN G TO N , DC -  Solution of 
the problem s in insurance is of con ­
cern to the federal level o f  govern ­
ment, but the tools for the solution are 
at the state level, in cooperation  with 
the insurance industry, Jeffrey  S, 
Bragg, head o f the Federal Insurance 
Adm inistration advised m em bers of 
the senate com m ittee on com m erce, 
science and transportation last week.

In testim ony before  the com m ittee, 
F ed era l In su rance A d m in istra tor  
Je ffrey  S. B ragg said, " I f  we are really 
to find a solution to today's insurance 
problem s, insurers, insureds, insur­
ance departm ents and state officials 
must resist the tem ptation to point 
fingers (of blame) and work together 
to  identify the underlying problem s."

Fix ing blame unrealistic
Bragg told the com m ittee, "S im ply 

to blame anyone for taking advantage 
o f  high interest rates and g iving the 
insureds a tem porary bargain is som e­
what unrealistic in term s o f the real 
world in which we live ," but he also 
rem arked, "T here is som e basis for 
concern that the insurance industry 
did, in past years, let itself be 
diverted by the allure o f higher 
investm ent return from what sb-ruld 
be one o f its m ost im portant prin­
ciples: loss reduction and prevention ."

Turning to the su b ject o f  tort 
reform , B ragg said, "O ne underlying 
problem  which must be resolved is the 
grow ing  belief that for every  mishap a 
person suffers, there must be a finan­
cial rem edy. W e have m oved m ore 
and m ore toward strict liability w ith­
out a need to establish fault. And as 
the standards of liability have been 
stretched, there has been a tendency 
for m ore generous dam age aw ards."

B rag g  su g g e s te d , "T h e  w hole

I N S U R A N C E W E E K
3 - w-tffc ,

concept o f  reasonableness and fault 
needs to be rev is ited ," and he 
declared, "Insurance com panies have 
for loo  long been vie wed by many as a I 
source o f unlimited funds which could ' 
be paid out without seem ing to cost 
anything to the average person. Now 
there are some who see the resources 
o f  the fe d e ra l g o v e r n m e n t  as 
tem ptingly available to provide the 
means of paying for a tort system  that 
is becom ing too expensive to fund 
through the premiums o f insured3.

“ If the federal g overn m en t is 
brougiu  into the picture before the 
hard choices are made as to how to 
conduct our tort and reparations 
system s, we will only be shifting 
burdens to taxpayers and postponing 
the day o f decision," Bragg concluded.

A  p u z z l e m e n t . . .  •

For many years most of the insurance industry has pointed to 

contingency fee agreements in personal injury cases as a contri­
buting factor to the growing costs of litigation and a pressure for 

, rising liability insurance rates.

Most insurance observers agree that the high percentages 
liability judgments that are taken through contingency fees have 
inflated demands, settlements and awards in personal injury 
cases.j In personal injury litigation that goes to trial the plaintiff coun­

sel commonly gets from 1h to '/z of the award. Although there is 
some variation in the contingency percentage, we often have 

wondered why competition has not produced lower percentages 
in view of the rather large potential for return.

Over the years in the insurance field, for example, agents’ com­
missions have declined substantially through the pressure of 
competition.

In the law there certainly is no shortage of attorneys to 
provide competitive pressure that, we have been told in 
economics class, tends to keep prices down. If true competition 
existed in the field of law it seems that contingency fee percen­
tages should have come down over the past 2 0  years and current 
pressures for legislation to put caps on such arrangements would 
not be necessary. ' ’*
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T h e  D e b a t e :  

[ I N S U R A N C E  C R I S I S
looay s leMteirKiudesoiw opinion‘natretormsaro'  od- 
ed to control tne costs of liability lawsuits so insurar i will 
tM available and affordable, an opposing view from Louisi­
ana. other views from California. Massachusetts, and the 
District ot Columbia, and voices from across the USA.

Limit fees, lawsuits; ensure justice for all
The insurance crisis Is hitting us where it hurts.
In Chicago, the city is removing playground equipment it 

can't live with huge insurance premiums and lawsuits.
In California, ski resorts are raising the prices of liit tick­

ets. Insurance costs are up, and someone —  you know who
—  has to pay. Across the USA, doctors are not delivering 
babies —  too many lawsuits, rot enough insurance. Day­
care centers are closing. Roller skating rinks are folding. 
Swimming pools are empty.
Who’s to blame? There’s plenty to go around.
Our legal system encourages litigation. Eye-popping 

awards whet the appetites of ambitious lawyers and a lot­
tery-minded public hoping to strike it rich. Personal misfor­
tune no longer is personal —  someone has to pay.
The insurance industry is at fault, too. High premiums 

are strangling the golden goose. When interest rates soared 
and big bucks could be made on investments, insurance 
companies were happy to sign you up and take your money.
Now, pay-outs are up and investment income is down. 

Consumers are forced to make up the difference by paying 
high rates —  if they can get insurance at all.
Some states are striking back with laws to limit such suits. 

Washington and Maryland acted last week, and 15 others 
are considering legislation.
States need to enact these reforms:
B Put a lid on some payments. Allow reimbursement for 

medical expenses, iost wages, property damage, eta But 
limit awards for punitive damages, physical pain, and emo­
tional stress.
■ Limit lawyers' fees. Contingency fees can claim from a 

third to a half of a settlement Set up a sliding scale for fees., 
with lower percentages for higher amounts.
■ Penalize lawyers v to file frivolous lawsuits.
■ Pay large awards. _ installments Instead of lump sums. 
H Eliminate the "deep pockets" doctrine, wnlch requires

defendants to pay not on the basis of how responsible they 
were, but on how mucn money they have. In 36 states, if 
you’re just 1 percent at fault, you cc !d pay ail the damages 
if other responsible parues can't a.,ce up.
■ End double payments. In some states. Judges and juries 

cannot be told a plaintiff may tuiito elsewhere.
Some people say that’s unfair. Of course, the Injured must 

retain the right to sue for damages. But abuses must end.
Legal reform is only the first step. Insurance companies 

must take the second step. If they gouge the public and don't 
make Insurance available and affordable, they will invite
—  and deserve —  strict government regulation. . . .... 
And the third step? That's up to us. We must gel over the

notion that a lawsuit— any lawsuit, regardless o f: r erit —? Is, our ticket on the gravy train. , j f }
It’s time we got rid of that misguided national m Jtto: ‘ “  you in court" • '



S t a t e s  s n a p p in g  l id  o n  ‘ p a in ’  p a y m e n t s
By Cheryl Mattox Beny 
USA TODAY

The push Is on to limit soar­
ing liability insurance awards.

Monday. Maryland became 
the second state In tour days to place a cap on "pain and suf­
fering" for all types of liability 
claims. Washington passed a 
similar law Friday.

"There Is . . .  a crisis of ma­jor proportions,” said Hugh 
Jones, chairman of New 
York's Liability Insurance Ad­visory Commission. •

That commission Monday proposed limiting damage 
»wards, and Gov. Mario 
Cuomo endorsed most propos­
als, except a $250,000 lid on payments made by public enti­

ties. He called the money limit too "drastic” rigid now.
President Reagan also plans 

to propose federal legislation to 
limit pain and suffering awards and lawyers’ fees.

"I think it is unquestionably a trend," said Robert Frank Jr., a Boston trial lawyer.
Some lawyers already are attacking the legislation.

"I think It’s terrible," Mar­
ianna S. Smith, executive direc­
tor of the Association of Trial 
Lawyers of America. “ It's bad because the people that gel 
hurt the most and suffer the 
most are having their rights taken away from them."

Bills limiting liability are 
pending In !4 states: Maine, Massachusetts, New Hamp­

shire, Delaware, South Caroli­
na, Florida, Alabama, Illinois, Michigan, Iowa, Kansas, Ne­
braska, Oklahoma, Colorado.Here’s why:

■ Costs of liability Insurance are soaring — matching the 
rise in payouts.

■ Communities and busi­nesses have lost coverage — r.o matter the cost
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Tort Reform
President Reagan has asked the 

Justice Department to find some way 
to damp the litigation explosion. While 
there s only so much the federal gov­
ernment can do. this high-level atten­
tion to the problem Is entirely appro­
priate. Abuses by lawyers and activist 
judges are raising liability-lnsurance 
rates at such a rapid rate that some 
goods and services are either no 
longer available or are costing con­
sumers more and more money.

By now. collecting examples of 
tort-law outrages is almost a national 
sport. Our favonte from last week: A 
woman claimed that an X-ray test In­
terfered with her " psvchic" abilities 
and won a SI million award against a 
Philadelphia hospital. The Coney Is­
land roller coaster remains closed for 
lack of Insurance, as are city play­
grounds. day care centers ai:d even 
fire and police departments across the 
country.

As we've said before, the root of 
this problem can be found with judges 
who insist on substituting their per­
sonal notions of "fairness ' for tradi­
tional law. Since about 'Jorc of the 
country's tort cases are brought in 
state courts, most of the reform will 
have to come from state legislatures, 
a process that already is well under 
way. But a recent Justice Department 
report, along with other studies, sug­
gests these avenues for reform:

Force  judges lo  re tu rn  to n /n u ll 
^ s ta n d a rd  fo r habihtu. In the early 

1960s, liberal judges began scuttling 
the rule that only defendants who 

..acted negligently could be liable.
• .'Judges decided that "deep pockets." 
jisually corporations, should *ay 

•-whenever a.-.yone suffered. For exam- 
•jple. in the I9S2 case of Beshada us.
' Johns-Stnnutlle. the Mew Jersey Su- 
Tpfeme Court mysteriously concluded 

■.r.UOt even if the manufacturer couldn't 
;;have known about possible dangers of 
; a product II still somehow should have 
. -warned consumers. The judges
; thought an increase in insurance pre­

miums made inevitable bv their rea- 
1 soning not a bad result."

1 End jo in t and seve ra l habihtu. To 
; . guarantee access to deep enough 

pockets, judges have taken the limits 
. ot causation into the twilight tone. 
•Now anyone with even a remote role 

■ -can be liable for the full amount. This 
■•■Upla special problem for local govern- 
.—.menu, since taxpayers are the deep- 
l«,*est pockets ot all. In 19W. in 
T^Eayward. Calif., a speeding motorcy- 
"n 't*  without a helmet coliiaed with a 
j.car and suffered brain damage, i'e 
;-was found SUW re-gxnsible (or the ac­
cident. but didn't have much Insur- 
- ance. The city was lound lrc responsi­
ble ifor deciding nnt to have a stop 

-sign at the intersection; and had lo 
— pay the full S2.2 million award.

.Ll». Limit "non-economic' damages. .'
-e J  . _

The idea of torts Is to compensate a 
victim for identifiable harm, such as 
losf income, it's become a lottery to 
create instant millionaires. Medical 
malpractice awards now average I] 
million, up from $200,000 a decade 
ago. Much of this is under vague 
headings like "pain and suffering." 
Likewise, punitive damages, once re­
served for intentional injuries, are 
routinely tacked on. In the ridiculous 
Pennaoil case against Texaco, the 
jury tacked on a cool S3 billion in pu 
nmve damages on top ol SS billion in 
regular damages. - '

Remove the litigation subsidu. The 
widespread useo(class-ac;:on contin- 
gency-fee financing has enriched 
some lawyers but hasn't helped plain­
tiffs much. Lawyers from both sides 
typically gobble up two-thirds of the 
judgments. Lawyers have an incen­
tive to bring worthless cases: Chemi- 
iV. companies, wanting to end the liti­
gation. settled the Agent Orange case 
lor 1180 million even though the judge 
later said that there was no persua­
sive evidence that the defoliant had 
hurt anyone. :

Opposition to tort reform has com? 
mostly from plaintiff lawyers and Na- 
denies, such as Joan ClaybrooK. late 
of the Carter regulatory apparatus. 
The true villain, we learn from these 
interested worthies. Is the insurance 
Industry. They say premiums are now 
rising because insurance companies 
were slow to raise ths'.r rates. You 
heard that nght. These self-styled 
' 'onsumensts" are complaining that 
in. irers didn't charge higher pre- 
mo. ns. which are of course usuatly 
passed along to consumers. They 
would oe on much firmer ground if 
they argued lhat the insurance indus­
try, which likes to see its investment 
Income swelled by rising premium in­
come, hasn't done enough to resist 
predatory lawyers. But you won t 
hear them saying that.

The Justice Department Is working 
on a proposal to limit the liability of 
the federal government and its con­
tractors by capping damage awards 
and contingency fees. It may also pro­
pose a uniform standard for the 
staler, which would be a usef-d effort 
to encourage states to make their 
changes a ' consistent as possible.

M .1  than half of the states al- 
read) have proposed legislation to re­
form iwii. Californians will vote In 
June on Proposition 51. which would 
curtail join, and several liability. 
Alaska and Colorado have the English 
rule on cos.s. which cuts down on friv­
olous rases by making the losing 
paly pay ihe winner's lawyers.

In short, despite the loud protests 
of lawyers who have turned iort lav 
into a gravy train at great cost to t'.ie 
pubilc. reform Is gett'.ig under waj 
isn't coming a moment too soon.

o  t'.ie 
» ). H
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E n t e r p r i s e  L i a b i l i t y

The cable tram to Roosevelt Island 
in New York City stopped for two 
weeks recently because the insurance 
company refused to renew the policy. 
It looked iike another victim  o f the lit­
igation explosion set o ff by activist 
judges. But the residents o f the island 
got the New York State Leg islature to 
become the new insurer. The tram  is 
running 3gain. Now it's the taxpayers 
who are being taken f r a ride.

So it goe:. in ihe world o f American 
torts, o r personal injury, law . There 
hasn't been a single accident in the 10 
years o f operating the tram , but insur­
ance companies fear the possib ility of 
muitim iilion-dollar verdicts even 
where there is no fault. In su re rs are 
getting out o f underwriting entire ac­
tivities. like trams, day-care centers 
and m idwifery. Consumers pay the 
bill, either through t3.xes as in the 
tram  case, o r through higher prices o r 
through the unavailability o f  goods 
and services. Faced with this litiga­
tion exp rston . about half the states 
are considering bills to get to rt liab il­
ity under control.

A Justice Department report on 
torts last week said that reinstituting 
the fault standard was the single most 
needed change. The current Jou rna l 
of Legal Studies, published at the Uni­
versity o f Chicago, describes how 
fault has been replaced by a notion 
called “ enterprise liab ility ." This 
scheme, devised by libera ls in the 
ea rly  'J6Cs. says that business enter­
prises should be responsible fo r nnii 
injuries caused by products they in tro­
duce into commerce, no m atte r if 'he 
products were as safe as technology 
allowed o r were misused. This is en­
tire ly different from the age-old. view 
o f the common law that with tew ex­
ceptions there is no liability without 
fault.

George Priest, a Yale law profes­
sor. traced the history'of enterprise li­
ability to a desire on the part o f some 
academics and judges for torts to be­
come a system of national insurance.

not just a forum fo r fa ir ly  resolving 
disputes. M r. P riest says the impetus 
fo r holding defendants strictly liable 
was the New Deal notion of law as 
"soc ia l ju s tice ." L ibera l judges em­
braced broader liab ility  to pick the 
deep pockets o f corporate defen­
dants.

The judges appointed themselves 
as income redistributors. Canadian 
law yer Ernest Weinrib points out that 
it ’s only in the U .S. that judicial fiat 
could create stric t liability. Else­
where, courts are supposed to resolve 
disputes between the opposing parties, 
not redistribute wealth according to 
their idea o f social justice. Mr. 
Weinrib described how the Australian 
High Court refused to abandon the 
fau lt standard. Strict liability should 
be adopted " i f  at a ll, openly and after 
adequate public inquiry and parlia­
m entary debate and not worked to­
wards covertly , in the course of jud i­
c ial decision, by the adoption of policy 
factors which assume its desirability 
as a goa l."

Judges make lousy social engi­
neers. Costs o f goods rise with insur­
ance prem iums, hurting the poor and 
defeating the very purpose o f the judi­
cia l activism . The result can be that 
only industries with wealthy con­
sumers survive huge new premiums. 
A modest ski lodge in Tennessee may 
not be able to p->y its premiums, but 
you can bet the slopes will still be full 
in Asnen. It m ay be hard to find an in­
sured fam ily  doctor in Harlem , but 
richer Americans can still pay higher 
fees to cover higher premiums.
. When judges start acting like poli­

ticians, it's time fo r the politicians to 
remind them of the separation of 
powers. .State legislators can undo 
strict liability  bv passing statutes re­
quiring ti.at a partv actually he at 
fau lt to be held liab le tor damages. 
This would not be revolutionary, It is 
the common law in the rest of the 
world , and was our law until the 
G reat Society invaded the courts.

Enlist*
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M alpractice L iab ility : C an th e  L a w  
Serve B o th  D o cto rs  and P a tie n ts? /

r O T E  THINK the
VV problem of high 

premiums is eminently 
solvable../

S P i
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 ̂A L L  OF A sudden, 

.O L  the lawyers are 
insurance experts/ H i

Habush Todd

By M ichael Walm iolz •.
S t a f f  R e p o r t e r  n f  T i i b  W a ll  S t r e e t  J o u r n a l

Malpractice liabilily has lately become 
one of Ihe mosl divisive issues among doc­
tors and lawyers.

"Physicians are leaving the profession 
in unheard-of droves because of a system 
they don't understand, they can't cope with 
and which is getting worse.”  says James 
Todd, a surgeon and a top official of the 
American Medical Association. At fault fo r 
the burgeoning lawsuits and staggeringly 
hign premiums many doctors pay, he ar­
gues, are a legal system that »ncourages 
mcntless litigation and trial lawyers who 
profit exorbitantly from  malpractice 
cases.

"Malpractice lawsuits result from mal­
practice, " courtiers Roocrt Habush, a part­
ner with the Milwaukee law firm  Habush, 
Habush <£ Davis and president-elect of the 
Association of Trial Lawyers of America. 
\£.r.' Habush says that present laws hctp 
protect patients' rights and ensure their 
access to the courts. He believes the situa­
tion calls fo r changes in the insurance in­
dustry and more carefi t monitoring by 
doctors of competence in the . rofession.

What follows is a debate organized by 
The Wall Sire* I Journal between Dr. Todd 
and Mr. Habush.

Dr. Todd: We now have a mentality In 
this country that says court action is the 
only way to settle disputes. But in court, 
lawyers' theatrics often produce compen­
sations that no one can consider reason­
able. If the medical profession is guilty of 
anything. It Is overselling Its wares. Every­
one now expects a perfect result, so when 
a defective child is bom the response is lo 
blame the doctor. Sure, there are doctors 
who perform negligently on occasion. But 
we are firmly convinced the number is not 
representative of the level of litigation that 
is going on.

Mr. Habush: Doctors are upset by mal­
practice litigation because they're under 
siege. They are under tremendous pres­
sure from competition from health mainte­
nance organizations, and from health in­
surers who are limiting coverage. The In­
come pie Is shrinking, and higher pre­
miums exacerbate the situation. Doctors 
feel attacked from all sides, and malprac­
tice Is the thing they can lobby and com­
plain about. Nobody likes being sued. But 
It bothers the hell out of doctors when lay 
people tell them how to practice.

D r .  Todd: W te n  y o u  s a y  we resent be­
ing "peer reviewed" by a jury, sure we do. 
because they're not peers. "Peer" means 
somebody in the same profession.

Mr. Habush: Listen, the problem Isn't 
juries or lawyers. An ou islanding physi­
cian said. "There's Just to j much Incompe­

tence and negligence in the medical pro­
fession." That was Dr. Todd, in the Inter­
nal Medicine magazine In November
1984.

The U.S. government's own statistics 
say 20,000 to -»S,000 of the nation's 100,000 
doctors are 111. -iy candidates for some type 
of discipline due to incompetence o. being 
Impaired by alcohol, mental illness or 
criminal behavior. Yet in 1984, state medi­
cal licensing boards disciplined only 1,400 
doctors. It's the incompetent doctors who 
are causing the insurance problem. In 
Pennsylvania, 1% ot the doctors accounted 
for 2570 of medical malpractice pay­
ments.

Dr. Todd: Unfortunately, the incompe­
tent doctors are not the most likely ones to 
get sued. We wish they were, so we could 
get rid of them. I've said medicine can do 
a better Job disciplining doctors. But you 
can't say more discipline means less suits. 
Florida Is hailed for its number of disci­
plinary actions against doctors, but it con­
tinues to be a hotbed of malpractice agita­
tion. debate and battle. The point is that 
two-thirds of all doctors have been sued at 
some time, but only 50% of al! suits have 
any basis In merit.

Mr. Habush: The problem for doctors is 
simply that, for some of ihem-the high- 
risk surgeons and obstetricians, for exam- 
ple-insurance has become costly. Unlike 
some industries, which can't get any liabil­
ity Insurance these days, the problem In 
medicine is affordability, not availability. 
It's there, It’s just gotten more expensive 
for some.

Dr. Todd: Wrorg. I suggest you go to 
Vliginia, where St. Paul (Fire & Marine 
Insurance Co ). the only company writing 
malpractice insurance, won't cover new 
physicians. And in stales wbejr rates are 
so high, new doctors are leaving. In three 
years. Massachusetts General Hospital 
hasn't kept one of the 13 anesthesiologists 
it trains each year.

Mr. Habush: I must tell you. where doc­
tors are leaving the profession it's a good

thing. Frankly, 1 .n glad come aren't deli 
ering babies anymore, because son 
shouldn't be. The system is weeding o 
doctors who shouldn't be practicing. Still 
agree that a doctor sued for malpracti 
shouldn't be labeled Incompetent. (

Dr. Todd: That's what you're trying
do.

Mr. Habush: No, no. you're wrong. N 
point is that there is an established pattei 
among some doctors who get sued repea 
edly-successfully-whlch hasn't been a. 
dr°ssed by the medical establishment or i 
censing boards. In Wisconsin, there's 
plrstic surgeon who had 13 malpractic 
settlements and judgments against h lr 
and his ticket was never pulled.

Dr. Todd: It's not so easy. The phy: 
clan-owned insurance companies sorr 
times do identify doctors deemed an inst 
able risk. But because of the rules of con 
dentlality, if the insurance company we 
to the licensing board saying. "We thi 
this guy is an ever-present danger." wt 
be in court for breach of confidentiality

Mr. Habush: In any case, we think t 
problem of high premiums is eminent 
solvable. When two or three neurosurgeo 
in a state gel hit for large Judgments, 
has treme. us Impact on the rest of t 
neurosurgeons. That's because Insure 
classify specialties together when they s 
rates. In Wisconsin, for instance, just 
neurosurgeons form one class. There’s 2 
obstetricians and gynecologists rated as 
class. No one In their right mind woi 
ever agree to have their automobile Insi 
ance or homeowner's insurance rated In 
class that small. Thai s's no way to spre. 
the cost of claims.

In Wisconsin, lor instance, if you coi 
bine all surgeons In one class, the neur 
jv revw r' jnsicRfijDremlum drops from Si: 545 to S9.500, and all the other surgiUr^jp 
claltles gel a premium increase of Just 2' 
bucks. But the AMA and other medic 
groups aren't lobbying state govemmeri 
and Washington to change insurance pra 
tices. because nonspecialists-the majori 
of their members-would holler. Tin 
don’ t want to be lumped wiih the high-ri: 
guys.

Dr. Todd: All ot a sudden, the lawye 
are insurance experts. You know, you'1 
got 35 doctor-owned Insurance companie 
If they could find a way to cut the co; 
ihey would have done It. First ot all, sta

In Canada, Different Legal 
And Popular Views Prevail
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miums exacerbate Uie situation. Doctors 
feel attacked Irom all sides, andmalurar- 
tice is the thing they can l o b b i j - I com­
plain about. Nobody likes beinjp-ued. But 

\ It bothers the hell out of doctors when lay 
people tell them how to practice.

Dr. Todd: When you say we resent be-' 
ing "peer reviewed" by a jury, sure we do.

I because they're not peers. "Peer”  means 
I somebody in the same profession.
! Mr. Habush; Listen, the problem isn't 

juries or lawyers. An outstanding physi­
cian said. "There's Just too much mcompe-

By Peggy Bekkowitz
i Staff Rcpnrtcr of The W all S tre e t  Journal

Whrn it comes to medical malpractice, 
t Canada's common-law system has almost 
,j all the features the American Medical As- 
>j sociation Is urging in the U.S. as a way to 
«j ease doctors' legal and insurance woes.

Pain-and-suffering awards are limited 
i by Canadian Supreme Court rulings lo 

about $128,000. Contingency fees are 
banned in Ontario and restricted in several 
o'her provinces. Punitive damages are sel­
dom awarded in personal-injury cases, and 

j judges rarely permit jury trials of civil 
suits. And marginal and frivolous actions 
are discouraged by the possibility that the 
loser may have to pay up to two-thirds of 
the winner's court costs.

Largely because of such curbs, mal­
practice awards arid out-of-court settle­
ments are sharply lower In Canada, total­
ing only $10 million in 19S4—less than some 
jury awards to individual plaintiffs in the 
U.S. Malpractice insurance, in turn, costs 
significantly less. Even high-risk special­
ists like obstetricians and neurosurgeons 
will generally pay only $3,500 for protec­
tion this year; many of their U.S. counter­
parts wall pay $90,000 or more.

But Canadians also have a set of atti­
tudes toward both medicine and law, and a 
form of malpractice protection for doctors, 
that would be difficult to transplant to an­
other country. They are only about one- 
fifth as likely as Americans to sue their 
doctors. There is no significant patienl- 
rights movement, no vigorous lobby to 
change the legal system and little public 
complaint even from plaintiffs' lawyers.
Oversli Awards

Man> Canadian lawyers, for instance, 
believe tha settlements in the U.S. have 
grown unne ;ssan!y large. "Awards for 
every type of personal Injury are too high 

I in the U.S. and aren't realistic," says 
I Jacques Nols, a Montreal defense law- 
j  yer.

Moreover, while some feel that lawsuits 
can be a beneficial corrective in cases of 
negligence, many Canadian lawyers and 
doctors agree that limiting the size of set­
tlements has no effect on the quality of 
medical care.

The "primary factor" controlling the 
medical practice, says Justice Allen M. 
Linden, who heads Canada's Law Reform 
Commission, "is the human desire to do a 
good job. Tort law is one factor, but I can’t 
see whether the award is $100,000 or $200,- 
000 or $300,000 that it makes a heck of a lot 
of difference."

Adds Mr. Nols: " I  simply don't believe 
a doctor will be sloppier because he knows 
there's a cap on awards." A number of Ca­
nadian lawyers, though, like their U.S. col­
leagues, believe the cap is unfair lo the pa­
tient. "It hurts the plaintiff, there's no 
question about It," says Gordon Kugler, a 
Montreal lawyer.

• »•!, 'J'* $

It's there, it s just gotten more expensive 
for some.

Dr. Todd: Wrong. 1 suggest you «  
Vlrgtnia, where St. Paul (Fire & Marine 
Insurance Co.), the only company writing 
malpractice insurance, won't cover new 
physicians. And in slates where rates are 
so high, new doctors are leaving. In three 
years, Massachusetts General Hospital 
hasn't kept one of the 13 anesthesiologists 
It trains each year.

Mr. Habush: 1 must tell you. where doc­
tors are leaving the profession it's a good

For their part. Canadian patients "are 
perhaps more trusting," says Marc Gold­
berg, a Florida ophthalmologist who has 
practiced in both countries. They also pay 
little or nothing for medical care because 
of government health insurance. Frances 
Miller, a Boston University law professor, 
says this makes them less vengeful when a 
treatment goes wrong. "One factor, when 
you decide whether to sue," she, explains, 
"is how much you’ re out of pocket."

When malpractice suits do arise, many 
doctors benefit from the Canadian Medical 
Protective Association. About 85% of phys­
icians belong to the group, which provides

^AWARDS for every type 
of personal injury are 

too high in the U.S. and 
aren’t realistic,’ says a 
Montreal defense lawyer.

legal defense and pays malpwrttice claims 
and settlements, but technically isn't an in­
surance company.

The 85-year-old association widely pub­
licizes its intention to defend any suit in 
which it believes a doctor wasn't negligent. 
"They'll spend $15,000 to fight a $15,000 ac­
tion." says Alan Lenczner, an attorney 
with McCarthy & McCarthy, a Toronto law 
firm whose clients Include CMPA.
Lower Rates

Members will pay annual fees this year 
of $288 to $3,500, depending on their spe­
cialties. A large U.S. malpractice insurer. 
St. Paul Fire & Marine Insurance Co.. says 
Its typical premiums range from $1,365 for 
an Arkansas general practitioner to $106,- 
508 for a Miami neurosurgeon.

Stuart Lee, CMPA’s associate secretary 
treasurer, says it would be hard now for 
American doctors to contribute enough 
capital to form a similar group.

While conditions are still comparably 
favorable, some doctors and lawyers fear 
that Canadians are beginning lo emulate 
their more litigious American neighbors, 
In 1984, the number of malpractice suits 
and the amount paid to claimants were 
both about twice as great as they were five 
years earlier. And CMPA's fees for some 
doctors have risen 1,000% in three years.

Ellen Picard, a professor of law and 
medicine at the University of Alberta, at­
tributes .his partly to the growing number 
of Canauian lawyers specializing in liabil­
ity cases and partly to media reports of 
large awards in the U.S. She adds lhat. as 
a result. Canadian doctors have begun to 
react like American doctors, practicing 
more defensively.

However, she says, "1 think Canada 
need not be headed the way of the U.S. 
(because of) the Canadian nature and the 
different practices of law and medicine."

class, eio one in their right mind would 
ever agree to have their automobile Insur­
ance or homeowner's insurance rated In a 
class that small. There's no way to spread 
ihe cost of claims.

In Wisconsin, for instance, If you com-' 
bine all surgeons In one class, the neuro- 
jn-.-tv.w.ir- -Wi-RA.nremlum drops from $19.-' 545 to $9,500, and all the other surxica.vjr*. 
claltles get a premium increase of just 200 
bucks. But the AMA and other medical 
groups aren't lobbying state governments 
ana Washington to change insurance prac­
tices, because nonspecialists-the majority 
of their members-wouid holler. They 
don't want to be lumped with ihe high-risk 
guys.

Dr. Todd: Ail of a sudden, the lawyers 
are insurance experts. You know, you've 
got 35 doctor-owned insurance companies. 
If they could find a way to cut the cost, 
(hey would have dene it. First of all. state 
legislatures don't change insurance prac­
tices; state commissioners do.

We have looked at rate differentials, 
and there is no question it does cause polit­
ical problems for us with our members. It 
would be the easiest thing in the world if 
you don't want people responsible for their 
acts, if you just want to solve the dollars- 
and-cents issue.

But let's talk about what we are doing. 
We are educating the doctor: we've had 
meetings with the Justice Department and 
Federal Trade Commission to achieve Im­
munity for peer-review activities. We are 
pressing for a bill in Congress to require 
reporting of malpractice claims to a cen­
tral agency so those doctors can be 
tracked. We're looking to put a limit of 
$250,000 on awards for pain and suffering, 
beyond medical costs and lost wages. We 
want payments spread over a period of 
time Instead of lump sums. * •. • •

Mr. Habush: That's not tort (judicial- 
system! relorm : it's tort deform, taking 
rights away from victims. When a jury 
makes a judgment, that's to compensate 
someone who's been victimized by physi­
cians or hospitals.

Dr. Todd: I resent using inflammatory, 
terms like "victimized." We'fe not asking 
to limit whatever it takes to maintain sup­
port, rehabilitate or treat. But pain-and- 
suffering awards can be limited, and 
where it's been done state courts have held 
it constitutional.t

Mr. Habush: You also want to limit 
lawyers' contingency fees (the portion of a . 
settlement, sometimes as high as 40%, 
paid to lii? attorney). But an article in a 
doctors’ magazine says those states that 
limited fees have seen an upsurge in suits 
and award sizes. - .

Dr. Todd: We're saying (contingency 
fees) raise the costs (of Insurance). In ' 
New York City, one iaw firm alone in a re - . 
cent year made $11 million in contingency 
fees.

Mr. Habush: Well, they're not in the op­
erating room, hurting people.

Dr. Todd: They're hurting al! society, if 
you want my opinion.

Mr. Habush: It isn't the solution. Doc­
tors must insist on a change in Insurance 
practices. We have to help them get Immu­
nity for better peer review, and. yes, we 
have to help doctors explain to the public 
that not all bad results are malpractice.' 
But these joint efforts can't be done as 
long as we're hollering at each other,' •

Dr. Todd: Sure, but it's an absolute one­
way street. We're the ones who have to 
change, while the bar refuses to admit 
there might be a scintilla of something 
wrong within the judicial system. If some­
thing's not done there, I think the situation 
Is going to roll out of control until the In­
surance mechanism crashes, and the fed­
eral government Is going to step In and do 
something neither of us is going to be 
happy with.

11» '

In Canada, Different Legal 
! And Popular Views Prevail



s c o p ^ o i  m u o n s  ^ laom xy  w o e s
By G ary Cohn

S la f f  R e p o r te r  o / T h e  W » l i . S t o i : b t  J o u h n a i .
MIAM I-M ore Uian two years after he 

sold his fashionable Bay Harbor Islands 
restaurant, Denis Rety's case finally went 
to court. He claimed lhat a letter labeling 
him an anti-Semite, widely circulated by a 
local businessman In 1982, had angered the 
Jewish community and triggered a boycott 
of his restaurant, eventually forcing him to 
file for bankruptcy.

On Feb. 20, after a nine-day trial and 
Just over an hour of deliberation, a Dade 
County Circuit Court ju ry  agreed to award 
Mr. Rety a total of $22.5 m illion-more 
than even Mr. Rety's attorneys had been 
seeking. The presiding judge in the case, 
Jack Turner, subsequently reduced the 
award to slightly more than $3 million. "11 
was so excessive as to shock the con­
science of the court," he says.

The Rety case made front-page news 
here because of the circumstances of the 
disputes and the exceptionally high prelim­
inary award. But multimillion-dollar ver­
dicts and settlements aren't unusual in 
Florida. Local Juries have increasingly 
been handing down seven-figure awards in 
a wide variety of lawsuits, ranging from 
death and disability cases to one involving 
allegations of psychiatric malpractice.

Certainly Florida isn’t the only place 
where multimillion-dollar verdicts are es­
calating. But a look a l the situation-here 
does give another perspective on the cur­
rent national controversy over such 
awards and their impact on the insurance 
industry. While a lot of attention has been 
focused recently on extreme cases-for ex­
ample. last month's award by a Philadel­
phia ju ry  of $988,000 to a woman who said 
a CAT scan had caused her to lose her psy­
chic powers-it is perhaps more significant 
that big awards have become almost rou­
tine in certain parts of the U.S.

Florida's first seven-figure ju ry award 
is believed to have been granted in 1967. 
From then through 1979 there were 55 such 
verdic*s, an average of less than five a 
year. By contrast, there were 187 from 1980 
through Dec. 3, 1985-an average of more 
than 30 a year. Florida now ranks third 
(behind much more populous New York 
and California) in the total number of mul­
timillion-dollar awards, according to Jury 
V 'rdict Research Inc. in Solon, Ohio. South 
Florida's metropolitan areas account for a 
large percentage of these.

Why such a high concentration of large 
awards? Lawyers, judges and others fa­
m iliar with the legal system say that South 
Florida has one of the nation’s most ag­
gressive plaintiff bars, and that the state's 
appellate courts have generally shown a 
predisposition to let high awards stand. 
Moreover, says Judge Turner, local juries 
have become so "notorious" for their 
awards that plaintiff attorneys across the 
country Will often try to file or transfer 
their cases here. In Dade County, he notes,

It's as if "multimillion-dollar verdicts are 
the norm rather than the exception."

Russell Moran, the editor of the New 
York Jury Verdict Reporter, says that the 
large numbers of minorities and trans­
planted retirees in South Florida may ac­
count in part for the size of the awards. 
"Anytime you have a population that Is 
heavily underprivileged," he explains, 
"the awards tend to be a lot higher." He 
adds that people who used to live in major 
metropolitan areas where big awards have 
been common for some time may be more 
inclined to grant such awards themselves. 
As jurors, they don't "fa ll o ff their seats" 
when an attorney asks for more than $1 
million in damages, he says.

The following is a selected list of seven- 
figure awards and settlements In Florida

W H ILE  attention has 
been focused on 

extreme cases, it is 
perhaps more significant 
that big awards have 
become almost routine 
in some places.

over the past six months. Many are on ap­
peal and could be reduced or reversed.

Nov. 1: The family of a 37-year-old 
Jacksonville woman who was killed when a 
tractor-trailer jackknifed and crossed a 
highway median is awarded $2.5 million. 
The plaintiff's attorney says that he of­
fered to settle the case for much less but 
that the insurance company rejected his 
offer, preferring to go to court.

Nov. 5: The Metro-Dade Commission, 
Dade County's governing body, unani­
mously approves a $1.9 million settlement 
with the 16-year-old son of a couple killed 
when their car was hit broadside by a po­
lice car going 70 miles per hour in a 45- 
mile-per-hour zone.

Nov. 18: In a medical-maJpractice case, 
a Pensacola woman settles for $3.5 million. 
She had claimed that her child, now 316, 
was born with profound brain damage be­
cause of obstetrical malpractice, poor 
training of residents and lack of supervi­
sion of residents at her hospital.

Dec. 4: A 24-year-old woman settles for 
$4.2 million after an accident in which her 
car was hit from behind at a red light, 
leaving her paralyzed below the waist.

Dec. 9: A former National Aeronautics 
and Space Administration engineer wins $5 
million from a Dade County hospital after 
surgery to correct a congenital brain mal­
formation that had begun to affect his 
walking. The 31-year-old engineer was in a 
coma for two weeks after the operation 
and was completely paralyzed when he 
came to. The ju ry forewoman tells the Mi­
ami Herald that her colleagues figured

"that’s what he’s going to need to make I 
life comfortable." The award was sub 
quently reduced to $4 million.

Dec. 12: The wife and four children 
a 26-year-old construction worker who f 
24 stories to his death on a worksite ac 
dent won $4.5 million. The Jury agrees tt 
the company that owned the apartmt 
complex under construction had rushed t 
building subcontractor and otherwi 
caused unsafe conditions.

Dec. 17: A 36-year-old real estate saJi 
woman wins $1.3 million in a medical-m 
practice case after nn operation that li 
her breasts severely damaged.

Jan. 9: The family and estate of a m 
killed when the pistol of another man ac 
dentally went off during a struggle ov 
ownership of work tools are awarded 
million in a wrongful-death judgment.

Feb. 7: A 23-year-old welder wins $ 
million for permanent injuries suffer 
when hundreds of pounds of roofing sh 
gles fell on him at -work. During a wet 
long trial, the welder had testified that t 
injuries would prevent him from return! 
to manual labor, thus causing significe 
loss of future earnings.

Feb. 21: An Orlando ju ry awards $ 
million to a woman who claimed malpn 
tice on the part of her psychiatrist af: 
she attempted suicide by setting herself 
fire. The presiding judge subsequen 
says he might overturn the verdict becai 
of allegations of ju ry tampering.

March 14: A federal judge rules tha 
former Metro-Dade police officer shoi 
pay $1.3 million to the family and estate 
a man he shot three years earlier. The < 
fendant is currently appealing a m; 
slaughter conviction stemming from t 
shooting.

March 17: A woman whose father v 
run over and killed while working at a te 
plione-company repair site wins a $4.6 n 
lion ju ry award. At the time of the ac 
dent, the driver had twice the legal s t 
dard for drunkenness; he has pleac 
guilty to felony manslaughter charj 
stemming from the accident.

March 26: The family of a woman w 
died seven years ago after gynecologit 
surgery wins $4.3 million from a local h 
pital and anesthesiologist. In 1980, a Ji 
had found the hospital and doctor liable 
ter a two-week trial. But the judge at U 
time ordered a new trial on the issue 
damages because he felt the jury was c 
fused over how to award them.

April 1: A 30-year-old woman paraly. 
when the Jeep she was riding in rol 
over after crashing with another vehi 
wins $19.5 million—510 million of It in pt 
five damages from American Mot 
Corp., the Jeep's manufacturer. The Ji 
blamed AMC for falling to wam the pul 
of an alleged defective design. After 
trial, the ju ry ’s forewoman was quoted 
saying: "The only way you can tell a cc 
pany you don't like what they are doini 
through high awards."
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Dear Ed ito r:
M ay I respond to L. Ames 

^uce’s April 4 opinion on to rt re ­
fo rm ? This is not an apologia fo r 
he foib les of the insurance indus- 
:ry ; i l is just that Luce befogs 
:he issue,

V "hy do tria l a tto rneys invest 
jo  much time in developing p ro ­
files o f favorab le and un favora- 
ole prospective ju ro rs ?  Why do I 
read in this v e ry  newspaper an 
article about som e acting school 
x ick East that specia lizes in 
earning tria l a tto rn eys to be bet- 
e r  ac to rs? A ll this seem s to be in 
ini o f their doing the best possi- 
«le jo b  fo r the ir c lient.

But when exam ined in sober 
•erspective, doesn ’ t this sm ack 
if something that a t this moment 
cannot put a nam e to? What 

Joes this have to do with the hal- 
owed concepts o f a " f a i r ”  tria l 
md "b lind ju s t ic e ? "  Why does 
•ven the Chief Justice o f the 
Inited States Suprem e Court 
:ritic ize the lega l excesses that 
tave developed in the past dec­
ide?

Many outsiJe o f the insurance 
ndustry have com e to rea lize  the 
rort system  o f ju stice is out o f 
:o n tro l. Many citizens, business 
and public entities have a lready  
lost o r  a re  in serious danger o f 
losing their rights. Luce ’s rheto­
ric about the "system atic  and 
devastating assau lt upon the I 
rights o f the citizens o f this 1 
state”  is, I suspect, a cam ou­
flaged concern about the possible

L e t t e r s t o t h e e d i t o r

loss o f rights o f A laskan tria l la ­
wyers.

1 be lieve the so-called tort re ­
fo rm  p roposa ls to be bandages 
app lied to an a lready  sick and 
dying body. I  have long m aint­
ained the on ly lasting and e ffec ­
tive so lu tion to be the rad ica l 
step o f rem oving the insurance 
function en tire ly  from  the tort 
system ; rep lacem ent being a 
system  o f binding a rb itra tion . 
But, d e a r public out there, to rt 
re fo rm  is bette r than nothing and 
I s trong ly  recom m end you ex­
press y ou r thoughts to you r legis­
la tors .

P e te r C. Huycke
508 W. Sixth Ave.

editorial Opinion and Comment at
W A N gjT |—p

D a i l y  N e w s  - M i n e r *  -
'liKS*9toatnttnAIIThwo HrvirO uHanf

Other opinion* expressed on this page do nol necessarily 
reflect those of the Dally News-Mlner.

T o r t  r e fo r m  n e e d e d
The House Jud ic ia ry  Committee is expected to 

complete work this week on a m easure that should be 
adopted th is session: a comprehensive package of 
reform s to lia b ility  issues. The Senate Jud ic ia ry  
Committee passed its version of the legislation on to 
Uie Finance Committee la st week.

As A laskans huve seen our Insurance prem iums 
skyrocket, we've Joined the interest nationwide In 
accomplishing reform s that w ill change the way 
lia b ility  Issues are tried  and decided, addressing the 
inequities in the way liabU ity law su its ore handled. 
The issue has come to be known as tort reform , after 
the legal term  tort, meaning a w rongful act.

The Citizens Coalition for Tort Reform explains 
that skyrocketing Jury aw ards in lia b ility  law su its Is 
a critica l factor in the coet of insurance. For exam ­
ple, the coalition says, about 20 percent of the price 
of a ladder represents In surance costs.

The coa lit io n  is  b a ck in g  a com p rehensive  
approach to tort re form . Among the provisions 11 
supports:

• L im it noneconomic awards to $250,000.
• Structure periodic payments In cases whero 

the award exceeds *50,000.
• Set a slid ing sca le  for conUngent fees that 

encourage carl v resolution of c la im s while providing 
fa ir compensation for attorneys.

• Requ ire those f ilin g  personal in ju ry  com­
plaints to swear under oath that they believe a ll 
c la im s are truo.

• Require courts to d irec t damage payments 
proportionate to a defendant's degree of fau lt.

« In struct Juries to item ize award verd ic ts.
• Require that pun itive damages—which pun­

ish defendants for negligence beyond their lia b ility  
for actual damages—are paid to the sta te  of A laska, 
-hot is, the whole society.

• In  Instances of w rongfu l death, allow  for 
death benefits only to spouses, children or other cu r­
rent economic dependents.

• Require tnat a law su it be filed w ithin tsvo 
years of the date of the act or omission on which the 
complaint is based.

• Hncourago se tt lem en ts that avo id costly  
tr ia ls  through arb itra tion of c la im s up to *50,000 be­
fore turning to the court.

Backers of the comprehensive approach warn 
that it won t bring down insurance prem iums—that 
scenario is too complex for a d ii uc t cause -and-effect 
Impact. However, they believe it w ill stab ilize  costs 
and make it  possible for many businesses and gov­
ernmental units to obtain insurance they've been 
forced to do without. They point out that in the 10 
years since California adopted tort reform  leg is la ­
tion and even in the presence of concerted lega l cha l­
lenges, m edical m alp ractlco insurance costs in that 
state rose a t half the ra te  of the rest of the nation. In 
California, the average increase was ISO percent; 
nationwide it was 300 , ircen t.

In A laska, they be lieve adoptlor of a compre­
hensive to rt re form  package w ill have positive 
effects. The House is now considering IIB532 and the 
Senate is considering SB377. Depending on what 
changes each house made, a conference committee 
may be necessary before a fina l measure is adopted.

It's ra re to see leg is la tion  w ith the diverse back­
ing that th is package has. It 's  supported by groups 
and ind iv idua ls ranging from day carc providers to 
engineers to truckers to dentists and doctors. The 
w idespread support is a reflection of the importance 
tort reform has to A laskans, its  passage should re­
main a top priority of leg is la to rs.



F i l in g i a ffe c ted
Marquardt requests 
insurers to adjust 
rates to new law

OLYM PIA — W ashington Insur­
ance Com m issioner Dick M arquardt is 
telling insurance companies w riting 
liability insurance in W ashington that 
new rate filings must take into consid­
eration newly-adopted changes in the 
state’s tort laws. M arquardt said that 
since the governor signed the tort 
reform  bill, "It 's  a new ball game, and 
the ball is in the com panies' court."

All rate changes asked for so far by 
the com panies have beer, based on 
their expected  losses under the old 
law, M arquardt said. "T he changes in 
the law will a ffect the com panies' 
predictions o f future losses. And if the 
outlook for losses is different, the 
rates should be re-figured. They ju st 
don't fit ," he contended.

A fter the legislature passed the 
bill, the com panies w ere notified that 
if the governor signed it, pending or 
future rate increases would have to be 
recalculated. "W e ’ve been denying 
rates change requests because if we 
simply delayed action on them , they 
could take e ffect autom atically under 
present law." M arquard . said.

M arquardt warned there may be 
additional delays ir. rate approvals 
because o f changrs required by the 
new laws. "T he tort law changes 
create considerable extra w ork  for 
this office ," M arquardt said, "and we 
don't have a casualty actuary — a 
specialist in figuring what the com ­
panies should be charging or laying 
away for future claim s." M arquardt 
said that due to the com plex nature of 
the w ork, securing the serv ices o f a 
qualified actuary and getting  the 
necessary inform ation in hand could 
take som e time.

"The new law applies to all lawsuits 
filed on or after A ugust 1 o f  this 
year," M arquardt said. "The com pan­
ies are now w riting insurance to  pro­
tect policyholders against lawsuits 
which will be decided in court on the 
basis o f the new law ."

M arquardt said he recognizes the 
difficulties som e com panies will face 
in m eeting the new requirem ents, but 
he emphasized that if  low er costs ore 
going to result from  the recen t tort 
law changes, then consum ers should 
be g iven  the ben efits  o f  those 
changes.
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A D M I N I S T R A T I O N  GIVES A PREVIEW O F  ITS T O R T  R E F O R M  VIEWS

Assistant Attorney General Richard Willard last week gave the 

Federal Bar Association a preview of the Reagan administration's 

review of tort law problems. Willard heads the interagency task 

force which Is producing a series cf reports, the first of which 

is due in mid-March.

He said the current liability insurance crisis is due to two 

factors: insurers' cash-flow under, riting in the past and the 

"explosion of civil liability." The latter is due to the combined 

effects of three changes in the law: the trend- to no-fault liabil­

ity; the erosion of the doctrine of causation, including the rise 

of joint liability; and sharp increases in the size of damage 

awards. He warned that "tort liability cannot be a constantly 

expanding concept" and indicated that the Justice Department 

will recommend efforts to change overall public attitudes rather 

than pursue specific tort reform proposals.

The task force is not likely to recommend indemnification of 

federal contractors, because that would merely transfer the cost 

rather than solve the tort law problem, Willard said. It is 

looking at the liability problems of federal government employees 

and also the impact of federal civil rights laws on local govern­

ment liability. While endorsing federal product liability law in 

concept, the administration is not embracing any specific legis­

lation at this point.

P R O D U C T  LIABILITY LE G I S L A T I O N  D E B A T E D

Insurers, consumer groups, manufacturers and attorneys last 

week presented to the Senate Commerce Committee their views on 

new product liability legislation. The bill (S. 1999), introduced 

by Committee Chairman Sen. John C. Danforth (R-MO), will 

establish a uniform federal liability standard which would 

incorporate a no-fault victim compensation system. Danforth 

admitted that his bill is "not perfect and leaves room for 

improvement." Consumer advocates said they would favor an 

incentive system which would award those manufacturers who 

work out a prompt settlement with victims and punish those who 

carry on with unreasonable litigation.
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Attorneys, who have been at odds with Congress over federal 

product liability legislation, remained firmly opposed to any 

changes in the current system. Manufacturers, while acknowl­

edging their reservations about the bill, generally favor the idea 

of a uniform law in the hopes it would improve the affordability 

and availability of liability insurance. Les Cheek of C r u m  & 

Forster offered specific suggestions for changes in the legis­

lation, indicating that the standard of liability in the alternative 

claims mechanism was unworkable.

H I G H  C O U R T  L E T S  CITIES O F F  T H E  A N T I T R U S T  H O O K

The Supreme Court last week eased the threat of antitrust 

lawsuits against local governments that regulate economic 

activities. In an 8 -to-l decision, the Court said municipal rent 

control laws do not violate federal antitrust statutes. B y  

extension, the ruling also validates local zoning laws, taxicab 

regulation, cable T V  franchises and other rules that were under 

legal challenge. The decision clarifies a 1978 case in which the 

Court ruled that local governments could be held liable under 

antitrust law for economic regulation that exceeded authority 

granted to them by the state. The latest decision came in 

Fisher vs. City of Berkeley (Docket No. 84-1538).

H A Z A R D O U S  W A S T E  O P E R A T O R S  D E B A T E  I N S U R A N C E  D E A D L I N E  C H A N G E

Representatives of the hazardous waste management industry last 

week presented opposing views on legislation (HR.3917) which 

would extend the period allowed for compliance with federal 

financial responsibility requirements. Testifying before the 

Senate Environmental Pollution Subcommittee, small hazardous 

waste management companies said the unavailability of adequate 

liability insurance made it impossible to meet the Nov. 1, 1985, 

deadline. Extending the deadline, they added, would allow them 

to develop alternatives to commercial insurance. Technically, 

those not in compliance are operating illegally.

Representatives of larger companies noted, however, that the 

insurance problem will not disappear in a year and that granting 

an extension will not help resolve the problems of those who are 

unable to comply with financial responsibility requirements. They 

said an extension of the deadline would be unfair to those com­

panies which did meet the compliance deadline. The bill was 

passed by the House of Representatives last December and awaits 

action by the Senate.

P E N N S Y L V A N I A  G O V E R N O R  V E T O E S  BILL T O  R E T A I N  G E N D E R - B A S E D  R A T I N G

insurers are considering their options following Pennsylvania 

Gov. Dick Thornburgh's veto of a bill (HB.452) which would 

have retained gender-based rating for auto insurance (see ExL 

2/18/86). The governor said he could not support legislation 

vhich affords less protection against unfair sexual classifica­

tions than is (legally) afforded against unfair classifications



based upon race, religion or national origin." lie said what 

should be identified are underlying rating factors which better 

reflect actual variations in driving and safety records of m a n y  

males and females. "While such factors might coinc. j  with the 

sex of the insured, rates should be based on those underlying 

factors and not per se on sex."

Since the bill was passed by more than a two-thirds margin in 

both houses and a veto can be overturned by such a majority, 

insurers may lobby for that to be done. Another possibility is 

lobbying for Senate concurrence with the House-passed bill 

(SB. 1037), which would, among other things, postpone implemen­

tation of unisex rating for 18 months while the State Government 

Commission —  a legislative body —  develops a plan for imple­

mentation. Some insurers believe the commission might find that 

the problems of unisex outweigh the supposed benefits, resulting 

in a commission recommendation for a modification of .he unisex 

directive. The governor said he could support legislation to 

delay unisex implementation while a "legislative-executive inqui­

ry" seeks alternative methods for determining auto insurance 

rates, but his veto message seems to flatly rule out use of sex 

as a rating classification.

C O O K  C O U N T Y  SUIT AGAI N S T  A S B E S T O S  M A N U F A C T U R E R S  DISMISSED

A  Cook County Circuit Court (Chicago) judge has dismissed 

lawsuits tiled by 34 school districts in Illinois against dozens of 

asbestos manufacturers seeking to force the companies to pay the 

cost of removing the substance from school buildings. Judge 

Richard Curry rejected the suits (Cook County Circuit Court 

85-CH-811, 812 and 3905) ruling the school districts, including 

the Chicago school system, failed to prove the companies k n e w  of 

the dangers of the substance when they sold it to the schools. 

The cost of removing the asbestos, he ruled, should be paid by 

the school districts or the state under the Illinois Asbestos 

Abatement Act. Only about $3 million has been appropriated for 

the act, however, significantly less than the $55 million expected 

cost for removal of the asbestos from the schools. The suits 

were filed last year against 78 firms that mine, manufacture, sell 

and install the material. An appeal is expected.

I N S U R E R S  A N D  I N D U S T R Y  C R I T I C S  C L A S H  A T  ICA N  M E E T I N G

Industry critics such as Ralph Nader. Robert Hunter and several 

trial lawyers clashed with insurance industry representatives in 

Los Angeles Feb. 21 and 22 at a meeting of the Insurance C o n­

sumer Action Network (ICAN). Most of the approximately 100 

persons attending were plaintiff attorneys, with representatives 

from government an d  insurance companies and some consumers 

also present. Insurance Information Institute spokespersons 

represented the industry on two panels: one dealing with insur­

ance company profits, and another dealing with auto insurance 

questions including territorial rating and compulsory insurance. 

ICAN, which bills itself as "a network of consumer insurance



advocates ... dedicated to defining1 and protecting insurance 
consumers' rights." received its start-up funds from a past 

president of the California Trial Lawyers Association.

T R I A L  L A W Y E R  T O U R I N G  C O U N T R Y  T O  P R O M O T E  B C O K

William M. Shernoff, a past president of the California Trial 

Lawyers Association and a force behind the Insurance Consumer 

Action Network (see item above), is on a 15-day tour promoting 

through television appearances his new book, "Payment 

Refused." Published by Richardson & Steirman of N e w  York, 

the book reviews in detail "bad faith" claims brought b y  

Shernoff involving all lines of insurance. The Insurance Infor­

mation Institute and the American Council of Life Insurance are 

arranging for industry representatives to appear with Shernoff, 

as was the case last week in N e w  York City where he kicked off 

his tour with appearances on two stations.

M I C H I G A N’S A U T O  L A W S  G E T  M O D I F I E D

Efforts to modify the auto insurance provisions of Michigan's 

Essential Insurance Act (EIA) appear headed for success.

Unlike last year's package, the 1986 version apparently has Gov. 

James Blanchard's support. The major thrust of the reform 

measure is to relieve the onerous rating provisions of the old 

law, ellowing rates outside of Detroit to be set competitively 

while retaining some restrictions on Detroit rates.

T h e  law also mandates a 20$ discount for personal injury pro­

tection rates after Feb. 1, 198’», to reflect the state's seat belt 

usage law. Other sections of the proposed law deal with auto 

theft, including the establishment of an auto theft authority.

R. I. G O V E R N O R  N A M E S  I N D U S T R Y  P A N E L  O N  A V A I L A B I L I T Y

Rhode Island Gov. Edward D.. DePrete has established a 25- mem­

ber Governor's Insurance Council, made up of insurance indus­

try executives, to address problems of availability and af­

fordability in the current insurance market. The governor, a 

former insurance agent, has targeted three main purposes for 

the Council: to ensure that the needs of the insurance consumer 

are being met; to establish communications between the insurance 

industry and state government; and to retain existing jobs as 

well as to create n e w  employment.

V E R M O N T  B A N K I N G  A N D  I N S U R A N C E  C O M M I S S I O N E R  M A M E D

Vermont Gov. Madeleine Kunin has named Thomas P. Menson, 

former executive vice president and chief operating officer of the 

B ank of Vermont, as the new banking and insurance commission­

er. He succeeds David Bard, who resigned to become president 

of the New England IBM Credit Union.

4
Carl C.A. Lee, Editor



UNITED STATES 
CHAMBER OF COMMERCE

BUSEVESS LIABILITY SURVEY
Your response to this survey w ill he lp  THE UNITED STATES CHAMBER 
OF COMMERCE— the world's largest federation o f businesses, chambers 
o f commerce, and trade and p rofessional associations— in its comprc- 
h . r  ive LIABILITY CRISIS PROJECT. The Chamber has launched the P ro j­
ect tu stud)' and help  reso lve the liability crisis to help  thousands o f  busi 
nesses like you r own drat are con fron ted  by soaring liability costs.
1 . W hat Is y o u r  b u s in e s s  o r  p ro fe s s io n ?

2 . H ow  m an y  p e o p le  d o  y o u  em p lo y ?  _ ____ _______________
3 . Have y o u  b e e n  a b le  to  re n e w  o r o b t a ln  th e  lia b i li ty  In su ra n c e  

y o u  n eed ?
.Yes.
.No

4 . Have y o u r  p re m iu m s  r is e n ?
— i^— Ycs 
 No
I f  y es , h ow  m u c h ?  (Check on ly  o n e )
 10-50%
-  ‘̂ 51-100%

 101-500%
 More than 500%

5 . W lia t e ffe c t h a s  th is  In c re a s e  h ad  o n  y o u r  f i rm ? .

£A ri-A J '*->& <.________________________________________

6 . W lia t lc ln d (s ) o f  l ia b i l i t y  c o v e ra g e  p re s e n t  th e  g rea te st p ro b ­
lem  fo r  y o u ?  (Check a ll that apply.)

.  Genera l (Casualty).
Transportation_vX

Environmental (inc lud ing  Hazardous Waste).
 O fficers and D irectors.
 P rofessional (Architects, Engineers, CPAs, etc.).
 Product.

.  Medical Malpractice
 M o t h e r  (P lease specify.) ____________

7 . W ha t a lte rn a t iv e s  a re  y o u  ou t-su ing ? (Check a ll that app ly ) 
 D ropp ing  products o r  services.
 ^ S e lf- in s u ra n c e . 4

 Going out n f business.
 Going bare (operating  without liability insurance).
 aL FxFX- jL&iIS c_

8 . Have y o u  c on ta c ted  y o u r  s ta te  In s u ra n c e  c om m is s io n e r?

f  No.

9 . In  y o u r  o p in io n , w hy  a re  th e  n u m b e r  o f  lia b i li ty  su lLs a n d  
dam age aw ards In c rea s ing ?  (Check all that app ly )
 The professional and business community is less compe-

len l 1 
 uC^/The civil justice system encourages frivo lous claims S
 U<^Liability Ls based on the ability to pay, not w rongdoing.
 1C__ Consumers have unrealistic expectations j

_±T — OTHER (P lease specify ) £.

1 0 . W h ic h  o f  th e  fo l lo w in g  a p p ro a ch e s  to  th is p ro b le m  s h o u ld  
d ie  U.S. C h am b e r p u rsu e ?  (Check all that app ly):
 ic ^ T c iv i l justice re form . C-CK/T/i s (>F&4 ^  t/? SJ j

 .Federa l p rod u a  liability re form
 1^ 1  Tort •eform
 1____Changes in insurance industry law
 All o f  the above.
 OTHER ( Please specify) __________________________________

.N o  action
11 . In  re la t io n  to  e c o n om ic  costs a r is in g  f r o m  In ju ry , th e  s ize  o f  

aw ards Is : (Check on ly  one .)
 Too low
 About right
 Excessive. /

1 2 . D o  y o u  see th e  p ro b le m  g e tt in g  b e tte r  o r  w o rse  f o r  y o u ?
(Check on ly  one .)

.-Better
Worse.

1 3 . T h e  n u m b e r  an d  o u tc om e  o f  l ia b i li t y  c la im s aga inst y o u r  
A rm  a re : (Check on ly  one .)
 Predictable.
^ U n p r e d i c t a b l e .

OPT IONAL: ( I f  the results o f  this survey are pub lished, they Will he pul < 
lished in the aggregate Your response w ill not he made public,)

Name. -  ^ fJ/?  ! / _ / __________________

Xi,|e f*4  kj/ P / su f

Cn m p a n y -  7~Z) ±> G  /  L  /A .
Address-. /f/g. /Z? -/ Cr / 9

Telephone- C &  l j  *  ^  '  2  S  S T

Thank you for completing the survey. Please return il lo Ihe: L IABILITY C R IS IS  PRO JECT, U.S. Chamber of Commerce— Business Government 
Policy Department, 1615 H Street, N.W., Washington, D.C. 20062.

6902 12/85
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F u t u r e  O f  F r a n c h i s i n g

mpanies banKruptcy J o y  paying soaring 
' ^premiums ongoing withouitinsurance. The 

' results include lost jobS/Und higher prices, >/■'
. E xpertŝ blacpe a litigation explosion in which 
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- trend of fat awards that assume wrongdoing.
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A n overweight man with a history 
o f coronary disease has a heart 
attack while trying to start a 
lawn mower. In a suit against 

the manufacturer, he argues that pull­
ing the starter rope required excessive 
effort. A ju ry  awards him SI million in 
damages— plus interest.

A ('rug dosage adnv-lstered by nos- 
pital personnel to a child who then su f­
fers brain damage exceeds the manu­
factu rer's specifications. The child's 
parents nevertheless sue the manufac­
tu re r—and are awarded S22 million.

A motorcyclist, injured when he runs 
off the road into a parked trur't, sues 
the truck’s owner. A mediation board, 
citing the motorcyclist’s own role in the 
accident, limits a damage award to 
$20,000. The case goes to a ju ry , which 
increases the award to $4,2 million.

Those examples o f recent damage 
awards are not isolated instances but 
are part o f a cycle that is pulling more 
and more businesses, p a rtic u la r ly  
sm a lle r and med .tm-size ones, into 
what has become one o f the most seri­
ous problems facing business today— 
the liability-insuracce crisis.

The cris is begins wi th damage 
awards in cases that are frequently 
based on thin legal grounds. It moves 
to the insurance companies that raise 
premiums—or limit o r deny coverage— 
to stem losses caused by the swollen 
awards. It ends up with the businesses 
that ‘ace massive cost increases o r are 
unable to obtain coverage at any price.

For that reason, reform  o f the civil 
justice system is a key goal o f business 
organizations that want to ease the li­
ability crisis. A second goal is adoption 
o f a federal product-liability law to re­
place the present patchwork o f individ­
ual state laws that require manufactur­
ers and retailers to comply with many 
different and often conflicting statutes 
or face lawsuits.

In discussing the overall liability cri-
■ fack Hayes, a free-lance writer based 
in Roswell. Ga., also contributed to 
this article.

" IfV are reaching the point niiere we 
can no longer afford product liability 
insurance."says Maynard B. Weaver, 
president o f  an Omaha company that

makes man-lift cranes. He saw Ins 
insurance payments rise 500 percent 
in one year and his coverage limits 
go down.

FMOTO- MAX KIMTtH—**CHiAC iAOUA



H u g e  j a r ' l l  a w a r d s  a n d  a  p a t c h w o r k  
o f  l a w s  a r e  p r i n c i p a l  r e a s o n s  

f o r  a  s c a r y  i n s u r a n c e  c r i s i s  i n t o  
w h i c h  b u s i n e s s  h a s  b e e n  p l u n g e d

sis at a recent congressional hearing, 
the U.S. Chamber o f  Com merce de­
clared:

"A  preliminary survey . . .  indicates 
that businesses in every region o f  the 
c o u n try  have ex p e rie n ce d  ex trem e 
hardship. In fact. -:here have been busi­
ness closures due to the dramatic in­
crease in premium payments. Each day. 
'.ve learn firsthand o f  another segm ent 
o f  our econom y which has been affect­
ed by this crisis. There seem to be no 
boundaries."

T estify ing for the business organiza­
tion. William C. W yer. president o f  the 
Efetaware State Chamber o f  Com merce, 
added: "Sm all businesses are bearing 
the brunt o f  the present crisis.”

Evidence from  businesses across the 
country supports that statement:

M aynard B. Weaver, president o f  El­
liott Equipment Corporation, an Omaha 
m anufacturer o f  man-lift cranes, re­
ports that his liability insurance pay­
ments are SIS,000 a month, up 500 per­
cent from  1984. though his coverage 
has been reduced. "W e are reaching the 
point where we can no longer afford 
product liability insurance." he says.

The Am igo Company, a fam ily-owned 
m a n u fa ctu re r  o f  m otorized  w h ee l­
chairs. has never had a successfu l in­
surance claim brought against it. But 
General M anager Alden Thieme says 
that, because o f  the insurance crisis, he 
does not know whether the com pany 
can stay in business.

Am igo, which has offices in A lbu­
querque, X.M.. and a factory  in Bridge­
port. Mich., was toid last year that its 
insurance premiums w ere being raised 
from  550,000 to $1 70,000.

Though Thieme obtained coverage 
from  a Bahamas broker for 845,000, 
Am igo expects its 1986 liability insur­
ance costs to be 8100,000 to 8120,000. 
"The liability crisis is getting  com plete­
ly out o f  hand," he says. His com pany 
exp erien ced  the problem  firsthand  
when it had to face a type o f  lawsuit 
becom ing increasingly com m on— those 
in which the defendant is chosen on the 
basis not o f  fault, but ability to pay.

Alden Thieme manages a company 
‘ hat m anufactu res motorized  
wheelchairs in B ridgeport, Mich. 
Although it has never lost a lia b ility

Thieme recalls that a woman in a 
wheelchair, accompanied by her hus­
band. was killed when struck by a car 
that had run a red light on a California 
street. "T he driver had no insurance, so 
the husband sued us," Thiem e says. 
"The case dragged  on for  two years 
before we won. But it cost us 8170.000 
to defend ourselves."

The com pany, founded by Thiem e's 
brother, Allen, has 120 em ployees, does 
810 million a year in sales and is the 
leader in its field. Allen Thieme was 
named national Small Business Person 
o f  the Year in 1981 for  successfu lly  
launching the firm. His brother and 
general m anager now  says that if in­

suit, its insu rance p rem ium s arc  
skyrocketing. Thieme blames a legal 
.system that encourages litiga tion  and  
allow s huge ju r y  awards.

surance premiums continue to soar, "it 
will wipe us out. If we keep adding to 
our costs, w e will price ourselves out o f  
the m arket."

Vernon Hayes, president o f  Hayes 
and Stolz. which makes grain-process­
ing machinery in Fort Worth, Tex., op ­
erated without insurance for several 
w eeks last year a fter  his prim ary policy 
was canceled. "W hat do you d o ? "  he 
asks. "E verybody  in Am erica can 't shut 
down. And it's hard to put 70 people out 
o f  w ork ." By paying an S00 percent 
premium increase, he finally obtained a 
new policy, but it did not provide as 
much coverage as the canceled policy.

Dick Taylor, a Salt Lake City insur­

*«OTl> C'J«T'S kC IC t
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Liability: Trying Timas
COVER STORY
David and Ruth Hampe—paying bills 
fo r  their Somerset, Pa., auto salvage 
yard—needed a bank loan after their 
liability insurance premium nearly 
doubled.

Nation's Business Februarv

ance agent who is also current presi­
dent o f  the Independent Insurance 
Agents o f  America, says, “ My custom ­
ers think I'm nuts su ggestin g  they are 
lucky to renew at double last year's 
premiums.”

It is becom ing more and more appar­
ent, he sa j ” that "price is no longer the 
issue. It’s a question o f  availability, o f  
just finding the coverage."

Joseph Prendergast, Am erican Ski 
Federation president, says ski resort 
operators are facing premium increases 
ranging to 500 percent. He adds that 

I companies that sell roller skis— which i 
have wheels and are used on nonsnow 
surfaces— are unable to obtain any cov ­
erage.

David Hampe had filed no claims un­
der the liability insurance on the w reck­
er and dump truck he uses in his auto 

I -a lvage business in Som erset, Pa., but 
j 'ecently received notice his premiums 

had nearly doubled. He did not have the 
cash needed to pay the bill and took out 
a bank loan so he could.

Edward Cone, ch ief executive officer 
o f  Graco Children’s Products, Elverson, 

i Pa., says the deductible on his basic-

coverage policy went from  S25.000 to 
$150,000 in 1985, and he had to canvass 
five sources to get the $500,000 cover­
age he needed before  anyone would sell 
him an excess risk policy. And that pro­
vided one fourth  the coverage  at a cost 
five times greater than his previous pol­
icy . “ W e have not had any la rge  
claim s," he says. “ O ur claims experi­
ence does not nearly ju stify  those rates. 
But, -because o f  the cost, we will have 
to evaluate our product lines, and we 
may get out o f  som e.”  One o f  those 
lines is children's car seats.

All 50 states require use o f  special 
car seats for tots, Cone notes. "T hey  
have to meet federal standards," he 
says. "I t  is not a product that is likely 
to be used for any other purpose than 1 
the one it’s designed for. Yet, in our 
court system , that w on 't mean a thing 
to a jury, They see an injured child, and 
they say, 'Som ebody has to pay.' "

He cites a $10 million claim against 
another car-seat m anufacturer result­
ing from  an accident in which a passen­
ger not w earing a seat belt w as thrown 
against a baby strapped into a car seat, 

Long-range trends, as well as awards

in specific cases, spotlight the connec­
tion between the litigation explosion in 
the nation's courts and the insurance 
crisis.

In 1984 there was one private, civil 
lawsuit for  every 15 Americans. The 
number o f  personal injury cases with 
awards o f  $1 million or more is now 
more than 13 times the 1975 total. A 
record 12 million lawsuits were filed in 
state courts between 1978 and 1983.
The average product liability award has 
increased from  $345,000 to m ore than 
$1 million in 10 years, and the number 
o f  product liability suits filed in federal 
courts alone has tripled since 1960.

There are three times as many law­
yers practicing now as there were in 
the 1950s, and it costs 37 times more to , 
run the tort system  than it did then.

Chief Justice Warren Burger says 
the Am erican public “ has an alm ost ir­
rational focus— virtually a mania—on 
litigation as the way to solve all prob­
lem s.”

R ichard K. Willard, an assistant 
U.S. attorney general, asks o f  
the fast-grow ing insurance crisis 
that is affecting more and more I 

businesses: “ H ow  did we get into this 
m ess?" He continues: “ I believe the an- ! 
sw er lies in recent legal m ovem ents by 1 
activist ju dges and tort lawyers who 
see no bounds to the ever increasing I 
expansion o f  tort liability.”

The traditional basis o f  tort liability 
is fault— one individual's actions have 1 
caused harm to another individual, who | 
seeks recom pense. But under the cur­
rent trend, Willard says, tort law is in- i 
creasingly invoked to punish those who ; 
have done nothing w rong but have re- i 
sources to pay dam ages.

Rick Berman, executive vice presi- | 
dent o f  Dallas’ S& A Restaurant Corpo- ' 
ration and chairman o f  the Liability Cri­
sis S te e rin g  C om m ittee  re ce n tly  
created by the U.S. Chamber o f  Com­
merce to coordinate lobbying and other ! 
efforts in behalf o f  reform , says that 
curbing  tort system  abuses “ is the ' 
main road to solution o f  this problem .”  .

The Chamber com m ittee, he explains, j 
was established as a catalyst to bring 
together the many interested groups j 
seeking a solution to the insurance cri- ! 
sis. Am ong other activities, he points I 
out, the com m ittee operates a clearing- 1 
house “ to share inform ation and to in- | 
form  the public o f  the dimensions o f  the 
liability problem .”

And the impact o f  the problem  on the 1 
general public is much greater than is 
generally realized. i



M alpractice aw ards against physi- 
i cians reached an average $950,000 in 

198-1, and the costs o f  liability insurance 
for medical practitioners generally are 
changing the w ay many o f  them ap­
proach their patients. The trend to de­
fensive medicine involves additional—  
and often  costly— tests and. procedures 
by physicians concerned that failure to 
go  those extra lengths could lead to 
allegations o f  negligence.

But the combination o f  higher insur­
ance costs and defensive medicine is 
raising the nation's medical bills an es­
timated $2 billion to $4 billion a year, an 
expense being felt mainly by employers 
w ho provide health insurance to w ork­
ers.

Consumers can no longer purchase 
the drug Bendectin, which had been the 
only sa fe  and effective treatment fo r  j 
persistent nausea in pregnant women, j 
The m anufacturer took it o ff the mar­
ket when liability insurance reached $10 
million a year, m ore than 80 percent o f  ! 
annual sales. A  nationwide shortage o f  

j vaccine to protect children from  diph­
theria and w hooping cough  developed 

1 when all but one o f  several companies 
m anufacturing it halted production in 
the face o f  mounting liability insurance 
costs.

Insurance rate boosts are show ing up 
in the price o f  goods. Twenty percent o f  

1 the cost o f  a stepladder now represents 
; the m anufacturer’s expenses for liabil- r 

ity insurance. There is also an effect on i 
em ploym ent. O f the 13 U.S. firms mak- ' 
ing football helmets a few  years ago, , 
only three still are. The others dropped ' 
out because o f insurance costs.

O w ners and m anagers o f  sm aller 
businesses could face problem s beyond 
the immediate question o f  insurance 
coverage, says Jan E. Smith, president 
o f  a Bradenton, Fla., business-invest- 
ment firm. “ I f  banks find a com pany 
has lost its liability insurance, they may 
start asking, ‘W hat about those operat­
ing loans w e made to that com pany?’ 
And they may not renew those notes.

Each day, we learn 
firsthand o f another 
segment o f our economy 
wnich has been affected. 
Small businesses are 
bearing the brunt o f 
this [ liability]  crisis.

—  William C. Wyer, 
president, Delaware 
State Chamber of 
Commerce

Banks may require liability insurance 
before they will make a loan."

In his testim ony to Congress for  the 
U.S. C ham ber, W illiam  W y er said: 
"Perhaps this crisis will reserve ulti­
mately its harshest consequences for 
Am erican consum ers. When obstetri­
cians withdraw from  their profession, it 
is the quality o f  health care for all o f  us 
which suffers. When sporting goods 
m anufacturers go overseas, it is the

Am erican w orker who becom es unem­
ployed.

“ And when . . .  firms announce price 
increases primarily to cover rising in­
surance costs, it is all o f  us who will 
pay more through higher prices."

The actual and threatened problem s 
o f  the liability crisis have spurred a 
wide range o f  reactions by those most 
affected— individual business and pro­
fessional people, their trade organiza­
tions, the insurance industry and the 
legal profession.

These are am ong steps being taken 
on the business side:

• Business people in all fields re 
shopping more aggressively  for cover­
age by obtaining quotes from  several 
brokers. They are also accepting higher 
deductibles and are self-insuring when 
they can afford to.

• Many businesses are hiring consul­
tants to conduct risk audits and help 
them analyze their insurance needs 
more carefully. Consultants are also 
show ing companies how to minimize ex­
posure to large dam age aw ards by 
keeping detailed records on product- 
sa fety  m anagem ent program s with an 
eye toward im pressing juries if they 
ever face them.

• Som e companies unable to meet 
massive premium increases or even to 
obtain coverage are, like Vernon Hayes 
o f  the Fort Worth m achinery-m anufac­
turing company, taking the ultimate 
step o f  "g o in g  bare"— 'operating with­
out liability insurance and hoping for 
the best.

• Contractors are setting up s i t :  
iaries without assets to work

Nation s Business February '.'Jnb

O f the 13  i'.S . firm s making football 
helmets a few years ago, only three 
are still in production. The others

dropped out because o f insurance 
costs.

Rick Berman, o f D allas' S&A 
Restaurant Corporation, heads a 
business group seeking state changes 
in the legal tort system and uniform 
product liability standards.



Liability: Trying Timas Ski resort operators have more than that have increased up fo 500percmr
weather to worn/ about. They are in a year,
paying liability insurance premiums

liability areas like cleanup o f  hazardous 
waste and asbestos removal.

• Engineers and architects are writ­
ing contracts that require clients to 
share the risks or indem nify  them 
against claims.

• Organizations are establishing spe­
cial program s to help m em ber com pa­
nies and individuals curtail exposure to 
risk. The American Medical A ssocia­
tion, for example, is show ing physicians 
how to avoid or correct situations that 
m ight invite law suits. The N ational 
R estau ran t A ssoc ia tion  is teach in g  
mem bers how to lower their vulnerabil­
ity to lawsuits stem m ing from later 
conduct o f  custom ers who have been 
served drinks.

In addition to such specific steps, 
there is the drive by many business 
organizations for long-term reform s in 
the civil justice system  and in basic 
laws on liability.

The National Association o f  Indepen­
dent Insurers, Am erican Insurance A s­
sociation and Alliance o f  Am erican In­
surers have joined in supporting three 
tort system  reform s they say will im­
prove the affordability and availability 
o f  liability insurance:

1. Fair application o f  the "several li­
ability”  doctrine, which assigns dam­
ages based on the defen dan t'' deter­
mined share o f  negligence, rather than 
on ability to pay.

2. Abolition o f  punitive dam ages in 
civil liability litigation on the ground 
that they excessively drive up settle­
ments and awards.

3. Adoption o f  "sta te  o f  the art” 
rules that will limit product, profession­
al and municipal liability claims to stan­
dards prevailing at the time a dam ag­
ing act takes place, rather than at the 
time o f  litigation.

In addition to the Steering Commit­
tee, the U.S. Chamber o f  Com merce is 
establishing a Blue Ribbon Civil Justice 
Action Group to recom m end legal sy s ­
tem changes that would reduce the ex ­
tent and cost o f  litigation and would 
increase the availability anti affordabi­
lity o f  liability insurance.

One area o f  top concern to those 
seeking reform  o f  the civil justice sys­
tem is the practice o f  com pensating 
la w y ers  th rou gh  co n tin g e n cy  fees, 
which are based on the am ount o f  dam­
age awards they win for  their clients. 
Critics say that policy encourages law­
yers to encourage client? to file law­
suits on a no-lose basis— the client in- 

: curs no costs if the lawyer does not win 
an award.

Tim Reath, ch ief executive o f  the

eastern division o f  Jardin Insurance 
Brokers and past president o f  the Na­
tional Association o f  Insurance Bro­
kers, says, "W ithin a couple o f  years, 
we re going to see som e serious reform  
activity in this area. W< definitely need 
to get off the contingency system ."

There is a division within the legal 
profession on the system . The A m eri­
can Bar Association published in its 
journal recently a debate on the contin­
gency approach, with one lawyer term­
ing it an "indispensable delivery device 
. . .  for  the use o f  the civ il law as a 
hammer in support o f  consum er inter­
ests ."  But another attorney asserted 
that "th e  pro-plaintiff trend o f  the last 
25 to 30 years" has made the contingen­
cy fee a luxury that "m ust be con ­
trolled or modified in som e way ;f  the 
American system  o f  justice is to be pre­
served."

Peter Perlman, president o f  the A sso­
ciation o f  Trial Law yers o f  America, 
argues that the contingency fee  system 
cannot be blamed for  the surge in per­
sonal injury suits.

"U nder the contingency fee system ," 
he argues, “ victims may have an incen­
tive to bring weak claims, because they 
risk nothing. But, conversely, the con- 
tingent-fee lawyer has no such incen­
tive, because the com pensation fo r  a 
weak claim is likely to be zero ."

What about the argum ent that sharp­
ly increased advertis in g  by law yers 
seeking clients has been a factor in the 
litigation explosion? Joel Hyatt, whose 
30-second television com m ercials have 
made him one o f  Am erica 's best-known 
lawyers and his law firm the nation's

yers has contributed little to increasing 
case loads o f  dam age claims.

"T h e injury area o f  t'.ie law was al­
ready being served by the legal p rofes­
sion ," he says. Hyatt, whose firm has 
575 attorneys in 200 offices, says their 
work is m ostly in divorce cases, bank­
ruptcies and probate law. Less than 5 
percent is in injury cases, he says,

B ut he does have a recom m enda­
tion for  the insurance industry. 
The current problem , he says, is 
not the large jury awards that 

receive much attention, but “ the far 
greater number o f  small cases that 
should  never have been brou gh t to 
court,"

Hyatt says som e lawyers created "a  
whole frivolous lawsuit industry”  after 
insurance com panies made the "bad 
m istake" o f  deciding “ that, if the cost 
o f  litigating a case was greater than 
the am ount insurers could settle for. 
they would make the econom ic decision 
to buy those cases off— pay 55,000 to 
settle rather than 58,000 to fight the 
case." He says insurers should take the 
long view by fighting the bad cases 
regardless o f  the expenses involved.

Som e insurance com panies have be­
gun to do that and to defend them­
selves in other ways. Increasingly, they 
are writing policies to cover only claims 
made during the life o f  the policy, ex­
cluding retroactive claims. Som e are 
also limiting how much they will pay 
for legal defense o f  the insured com pa­
ny and for punitive dam ages.

Though the tort system  and the cur­



rent, fragm ented product liability law.- 
are viewed us the principal pressures 
on insurance rates, insurance com pa­
nies concede that part o f  the problem 
represents a delayed reaction to early 
l'.M)s pricing and" investm ent policies. 
Interest rates were so  high that the 
com pa n ies com p eted  in ten se ly  fo r  
funds to invest. To attract premiums 
that could be used as investment capi­
tal. the entire industry engaged in what 
was termed "cash-fiow  underw riting.” 
A form er m arketing vice president with 
•me o f  the 10 largest property-casualty 
insurers says, 'The theory was that, if 
you could sell a dollar's worth o f  risk 
protection for 50 cents and still end up 
with a dollar and 5 cents after invest­
ments, you'd be ahead o f  the gam e."

But, in 1984. as losses overtook in­
vestment returns, insurers becam e far 
more careful about what risks they 
would take at what price, and premium 
increases, limitations and even cancella­
tion o f  coverage followed.

Another factor that put pressure on 
premium costs was the shrinkage o f  
the reinsurance market, w here under­
writers spread risks they have insured. 
Andre Maisonpierre, president o f  the 
Reinsurance Association o f  America, 
told a congressional hearing recently: 

Insurance policies and reinsurance 
contracts written in the 1950s and 1900s 
for relatively low premiums are now 
responding— pursuant to court doei- 
s. ns or re tro a ctiv e  le g is la t io n — to 
claims which were never anticipated un­
der the contracts. The resulting impact 
"ii reinsurance has been traum atic."

Maisonpierre says the withdrawal o f  
foreign reinsurance capital has reduced 
the propertv-casualty industry’s capaci­
ty by about 85 billion, or approximately 
7 percent. "W e can foresee that 1986 
will be much more difficult fo r  U.S. 
reinsurers than 1985, sim ply because 
the funds are not going  to be avail­
ab le." lie adds.

Some critics accuse the industry o f  
overreacting to its revenue probiem s. J. 
Robert Hunter, president o f  the Nation­
al Insurance Consum er Organization 
and a form er federal insurance admin­
istrator, joined with Ralph N ader at a 
recent press conference to argue that 
industry loss reports were “ misleading 
and fraudulent." They held that the
85.5 billion loss cited for last year did 
not reflect tax credits and the increased 
value o f  investments and listed divi­
dends as expenses.

Franklin W. Nutter, president o f  the 
Alliance o f  Am erican Insurers, replied 
that the criticism was based on "voodoo

FennkUu H’. A ,»'•< uresnient ot the 
Alliance o f  American Insurers, says 
•he tirailaljihfy o f  ■itforeiahle 
.n.su ranee depends a a climate of 
"legal and regulatory stability, ”

••oto ' u iom  i iu
accounting." He said the reports were 
based on requirem ents o f  state insur­
ance re g u la to rs  who, am on g  oth er 
things, specify  that dividends be carried 
as expenses. H unter said insurance 
com panies do not willingly withhold 
coverage: We are not in the business 
o f  not selling insurance."

Resolution o f  the problem is not ex ­
pected to com e quickly. The insurance

I n s u r a n c e  I n d u s t r y  

G a i n s  A n d  L o s s e s

.r.dustry -v.U fao-s d ifrV ji::*? . Final 
19'5 figure? are expected to -r.-r.v t 
premium co.-t ratio o f  H o for tne .ear 
compared with 11 ' for  19*4 The rat." 
use? a base o f  100, meaning that for 
every dollar o f  premiums in 1985. the 
industry paid 81.16 in costs and claims, i 

At the same time, the dimension o f 
the problem end business demands for 
action are getting attention. Mary .far.e 
Fisher, W ashington-based correspon ­
dent for  the insurance industry publica­
tion, X ation al L'udencritcr. sa y? , 
"The members o f  Congress are getting 

heat from their constituents who want 
som ething done about availability and 
pricing o f  liability insurance."

Though the cam paigns for  civil jus­
tice reform  and a uniform product li­
ability law continue to be pressed, and 
the insurance industry is w orking its 
way out o f  its financial problem s relat­
ed to investm ent policies o f  recent 
years, many individual businesses w or­
ry that they will sooner or later face the 
dilemma o f  M aynard W eaver o f  Oma­
ha's Elliott Equipment Corporation: 

"W e ’ ll go broke if we pay the prem i­
ums. If we go bare, we risk product 
liability suits shutting us down. W e're 
just sitting here bleeding to death.'' 16

To order reprints of this and the fo l­
lowing article, see page 77.

The U.S. insurance industry collects 
8249 billion a year in premiums. That is
6.9 percent o f  the gross national prod­
uct and an average o f  8972 for every 
man, woman and child in the country.

There are 5,600 insurance companies, 
with nearly 2 million em ployees (a third 
o f  them agents and brokers) and assets 
o f  8985 billion.

The Insurance Inform ation Institute 
says chat 48 percent o f  the w orld 's pre­
m ium s are co lle c te d  in the United 
States, follow ed by Japan, 13 percent, 
and W est Germ any, 8 percent.

Property-casualty insurance in this 
country, m ost o f  it written by 900 com ­
panies, takes in 8118 biilion in premi­
ums. about half o f  it in personal auto 
and hom eow ner policies and half in 
business lines.

For two years, property-casualty in­
surers have had net operating losses. In

19*4 the total loss was 33.8 Million: in
1985. 55.5 billion. Critics charge that 
those losses are overstated, but the in­
dustry denies that accusation, stating 
that 1985 was the w orst year for insur­
ance since the San Francisco earth­
quake o f  1906.

The companies have been paying out 
81.1? in claim s settlem ents and e x ­
penses for every 81 they collected in 
premiums.

O f the payout, 88 cents goes for 
claims and adjustm ent expenses, 25 
cents for  sales and administrative ex ­
penses. 2 cents for  dividends to policy­
holders and 3 cents fo r  taxes.

Losses in som e lines were much larg­
er than the overall loss. General liabil­
ity policies cost the com panies 81.51 for 
every 81 they got in premiums. Com­
mercial auto liability cost 81.42. Medical 
malpractice cost 81.61.



Liability:
By Hurry Bacas

A n overw eight man with a history 
o f coronary disease has a heart 
attack while trying to start a 
lawn mower. In a »uit against 

the manufacturer, he argues that pull­
ing the starter rope required excessive 
effort. A jury aw ards him SI million in 
dam ages— plus interest.

A drug dosage administered by hos­
pital personnel to a child who then su f­
fers brain dam age exceeds tne manu­
facturer's specifica tion s. The child 's 
parents nevertheless sue the m anufac­
turer— and are awarded 322 million.

A motorcyclist, injured when he runs 
o ff the road into a parked truck, sues 
the truck's ow ner. A mediation board, 
citing the m otorcyclist's ow n role in the 
accident, imits a dam age aw ard to
320,000. The case goes to a ju ry, which 
increases the award to 34.2 million.

Those exam ples o f  recent damage 
awards are not isolated instances but 
are part o f  a cycle that is pulling more 
and m ore b u s in e sse s , p a rticu la rly  
sm aller and m edium -size on es, into 
what has becom e one o f  the most seri­
ous problems facing business today—  
the liability-insuranee crisis.

The crisis  b eg in s  w ith  dam age 
awards in cases that are frequently 
based on thin legal grounds. It moves 
to the insurance com panies that raise 
premiums— or limit or deny coverage—  
to stem losses caused by the swollen 
awards. It ends up with the businesses 
that face massive cost increases or are 
unable to obtain coverage at any price.

For that reason, reform  o f  the civil 
justice system  is a key goal o f  business 
organizations that want to ease the li­
ability crisis. A second goal is adoption 
o f  a federal product-liability law to re­
place the present patchw ork o f  individ­
ual state laws that require m anufactur­
ers and retailers to com ply with many 
different and often  conflicting statutes 
or face lawsuits.

In discussing the overall liability cri-

■Jack Hayes, a free-lance writer based 
in Roswell, Ga„ also contributed to 
this article.

" !!V  arc reaching the point where we makes man-lift cranes. He saw his 
can no longer afford product liability insurance payments rise 500 percent 
insurance, "say s Maynard B. HVnirr, in one year and his coverage limits
president of on Omaha company that go down.

r*«OTO MAX w m T t H - X T b R C  JAOUP



H u g e  j u r y  a w a r d s  a n d  a  p a t c h w o r k  
o f  l a w s  a r e  p r i n c i p a l  r e a s o n s  

f o r  a  s c a r y  i n s u r a n c e  c r i s i s  i n t o  
w h i c h  b u s i n e s s  h a s  b e e n  p l u n g e d I

sis at a recent congressional hearing, 
the U.S. Chamber o f  Com merce de­
clared:

"A preliminary survey . indicates 
that businesses in every region o f  the 
cou n try  have e x p e r ie n ce d  ex trem e 
hardship. In fact, there have been busi­
ness closures due to the dramatic in­
crease in premium payments. Each day. 
we learn firsthand o f  anotner segm ent 
o f  our econom y which has been affect­
ed by this crisis. There seem to be no 
boundaries."

T estifying fcr  the business organiza­
tion. William C. W yer. president o f  the 
Delaware State Chamber o f  Commerce, 
added: "Small businesses are bearing 
the brunt o f  the presenc crisis."

Evidence from  businesses across the 
country supports that statement:

Maynard B. Weaver, president o f  El­
liott Equipment Corporation, an Omaha 
m anufacturer o f  man-lift cranes, re­
ports that his liability insurance pay­
ments are 318.000 a month, up 500 per­
cent from 1984, though his coverage 
has been reduced. "W e are reaching the 
point where we cat. no longer afford 
product liability insurance." he says.

The Am igo Company, a family-owned 
m a n u fa ctu rer  o f  m otorized  w h ee l­
chairs, has never had a successful in­
surance claim brought against it. But 
General M anager Alden Thieme says 
that, because o f  the insurance crisis, he 
does not know whether the company 
can stay in business.

Am igo, which has offices in Albu­
querque, N.M., and a factory  in Bridge­
port, Mich., was told last year that its 
insurance premiums were being raised 
from 330,000 to 31-50,000.

Though Thieme obtained coverage 
from  a Bahamas broker for 345.000. 
A m igo expects its 1986 liability insur­
ance costs to be 3100,000 to 3120.000. 
"T he liability crisis is getting com plete­
ly out o f  hand," he says. His company 
e x p erien ced  the prob lem  firsthand 
when it had to face a type o f  lawsuit 
becom ing increasingly com m on— those 
in which the defendant is chosen on the 
basis not o f  fault, but ability to pay.

Aiden Thieme manages a company 
that man: ' cturcs motorized 
wheelchat< i Bridgeport, Mich. 
Although it has never lost a liability

Thieme recalls that a woman in a 
wheelchair, accom panied by her hus­
band, was killed when struck by a car 
that had run a red light on a California 
street. "T h e driver had no insurance, so 
the husband sued u s," Thieme says. 
"T he case d ragged  on for two years 
before we won. But it cost us 3170.000 
to defend ou rse lves ."

The com pany, founded by Thieme s 
brother. Allen, has 120 em ployees, does 
310 million a year in sales and is the 
leader in its field. Alien Thieme was 
named national Small Business Person 
o f  the Y c_r  in 1981 for successfu lly  
launching the firm. His brother and 
general m anager now says that if in-

suit, its I usnra Hi >remiii ms iiir
skyrocketing. Thieme blames a legal 
system that encourages litigation and 
allows huge jury  awards.

surance premiums continue to soar, "it 
will wipe us out. I f we keep adding to 
our costs, we will price ourselves out o f  
the m arket."

Vernon Hayes, president o f  H rvts 
and Stolz. which makes grain-process­
ing machinery in Fort Worth. Tex., op ­
erated without insurance for several 
w eeks last year a fter  his primary policy 
was canceled. "W h at do you  do'."' he 
asks. "E verybody  in Am erica can ’ t shut 
down. And it's hard tc put 70 people out 
o f  w ork ." By paying an S00 percent 
premium increase, he finally obtained a 
new policy, but it did not provide as 
much coverage  as the canceled policy.

Dick Taylor, a Salt Lake City insur­

t -010 C u ftT iSk ltCC



Nations Business Februarv

Liability: Trying Timas
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David and Ruth Hampe—paying bills 
for their Somerset, Pa,, auto salvage 
yard—needed a bank loun after t h e i r  
liability insurance premium nearly 
doubled.

ance agent who is also current presi­
dent o f  the Independent Insurance 
Agents o f  America, says, "M y custom ­
ers think I'm nuts su ggestin g  they are 
lucky to renew at double last ypar’s 
prem ium s."

It is becom ing m ore and m ore ap >ar- 
ent, he says, thal "price is no longer the 
issue. It's a question o f  availability, o f  
just finding the coverage ."

Joseph Prenaergast, Am erican Ski 
Federation president, says ski resort 
operators are facing premium increases 
ranging to 500 percent. He adds that 
companies that sell roller skis— which 
have wheels and are used on nonsr.ow 
surfaces— are unable to obtain any cov ­
erage.

David Hampe had filed no claims un­
der the liability insurance on the w reck­
er and dump truck he uses in his auto 
salvage business in Som erset, Pa., but 
recently received notice his premiums 
had nearly doubled. He did not have the 
cash needed to pay the bill and took out 
a bank loan so he could.

Edward Cone, ch ief executive officer 
o f  Graco Children’s Products, Elverson, 
Pa., s^ys the deductible on his basic-

coverage policy went from  525,000 to 
$150,000 in 1985, and he had to canvass 
five sources t c  g e t the $500,000 cover­
age he needed before anyone would sell 
him an excess risk policy. And that pro­
vided one fourth the coverage  at a cost 
five times greater than his previous pol­
icy . "W e  have not had any la rg e  
claim s," he says. "O u r claims experi­
ence does not nearly ju stify  those rates. 
But, -because o f  fhe cost, we will have 
to evaluate our product lines, and we 
may get out o f  som e." One o i those 
lines is children's car seats.

All 50 states requ'^e use o f  special 
car seats for tots, Cone notes. "T hey  
have to meet federal standards," he 
says. " I t  is not a product that is likely 
to be used for any other purpose than 
the one it’s designed for. Yet, in our 
court system , that w on ’t mean a thing 
to a jury, They see an injured child, and 
they say, 'Som ebody has to pay,' "

He cites a 510 million claim against 
another car-seat m anufacturer result­
ing irom an accident in which a passen­
ger not w earing a seat belt was thrown 
against a baby strapped into a car seat.

Long-range trends, as well as awards

in specific cases, spotlight the connec­
tion between the litigation explosion in 
the nation's courts and the insurance 
crisis.

In 1984 there was one private, civil 
lawsuit for every 15 Am ericans. The 
number o f  personal injury cases with 
awards o f  $1 million or m ore is now- 
more than 13 times the 1975 total. A 
record 12 million lawsuits w ere filed in 
state courts between 1978 and 1983. 
The average product liability award has 
increased from  $345,000 to m ore than 
$1 million in 10 years, and the num ber 
o f  product liaoility suits filed in federal 
courts alone has tripled since 1960.

There are three times as many law­
yers practicing; now as there were in 
the 1950s, and it costs 37 times more to 
run the tort system  than it did then.

Chief Justice Warren B urger i^ vs 
the Am erican public "h as an almost ir­
rational focus— virtually a mania— on 
litigation as the w ay to solve all prob­
lem s.”

R ichard K. Willard, an assistant 
U.S. attorney general, asks o f  
the fast-grow ing insurance crisis 
that is affecting more and more 

businesses: “ H ow  did w e g e t into this 
m ess?" He cont'nues: " I  believe the an­
sw er lies in recent legal m ovem ents by 
activist ju dges and tort law yers who 
see no bounds to the ever increasing 
expansion o f  tort liability.”

The traditional basis o f  tort liability 
is fault— one individual’s actions have 
caused harm to another individual, who 
seeks recom pense. But under the cur­
rent trend, Willard says, tort law is in­
creasingly invoked to punish those who 
have done nothing w ron g but have re­
sources to pay dam ages.

Rick Berman, executive vice presi­
dent o f  Dallas' S& A Restaurant Corpo­
ration and chairman o f  the Liability Cri­
sis S te e rin g  C om m ittee  re ce n tly  
created, by the U.S. Cham ber o f  Com­
m erce to coordinate lobbying and other 
efforts in behalf o f  reform , says that 
curbin g  tort system  abuses " is  the 
main road to solution o f  this problem ."

The Chamber com m ittee, he explains, 
was established as a cata lyst to bring 
together the many interested groups 
seeking a solution to the insurance cri­
sis. A m ong other activities, he points 
out, the com m ittee operates a clearing­
house "to  share inform ation and to in­
form  the public o f  the dim ensions o f  the 
liability problem ."

And the impact o f  the problem  on the 
general public is much grea ter thar is 
g er  "••ally realized.
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O f the 13  U.S. firm s making football 
helmets a few years ago, only three 
are still in production. The others

dropped out because o f insurance 
costs.

Rick Berman, of D allas ' S&A 
Restaurant Corporation, h e ao .a  
business group seeking state changes 
in the legal tort system and uniform 
product liability standards.
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M alpractice aw ards against physi­
cians reached an ave-age  $950,000 in
1984. and the costs o f  liability insurance 
for medical practitioners generally are 
changing the way many o f  them ap­
proach their patients. The trend to de­
fensive medicine involves additional—  
and often  costly— tests and procedures 
by physicians concerned that fa ilo -e  to 
go  those extra lengths could lead to 
allegations o f  negligence.

But the combination o f  higher insur­
ance costs and defensive medicine is 
ra: ‘ ng the nation's medical bills an es- 
tii ced $2 billion to $4 billion a year, an 
t.vpense being felt mainly by em ployers 
who provide health insurance to work­
ers.

Consumers can no longer purchase 
the drug Bendectin. which had been the 
only sa fe and effective treatment for 
persistent nausea in p r t jn a n t women. 
The m anufacturer took it off the mar­
ket when liability insurance reached $10 
million a year, more than 80 percent o f  
annual sales. A nationwide shortage o f  
vaccine co protect children from  diph- 
theiia and w hooping cough  developed 
when all but one o f  several companies 
m anufacturing it halted production in 
the face o f  mounting liability insurance 
costs.

Insurance rate boosts are show ing up 
in the price o f  goods. Tw enty percent o f  
the cost o f  a stepladder now represents 
the m anufacturer's expenses for liabil­
ity insurance. There is also an effect on 
em ploym ent. O f the 13 U.S. firms mak­
ing football helmets a few  years ago, 
only three still are. The others dropped 
out because o f  insurance costs.

O w ners and m anagers o f  sm aller 
businesses couid face problem s beyond 
the immediate question o f  insurance 
coverage, says Jar. E. Smith, president 
o f  a B radentor, Fla., business-invest- 
ment firm, " I f  banks find a com pany 
has lost its liability insurance, thoy may 
start asking, 'W hat about those operat­
ing loans we made to that com pany?' 
And they may not renew  those notes.

Each day, we learn 
firsthand o f another 
seament o f our economy 
which has been affected. 
Small businesses are 
bearing the brunt o f 
this [lia b ility ] crisis.

— William C. Wyer, 
president, Delaware 
Slate Chamber of 
Commerce

Banks may require liability insurance 
before they will make a loan."

In his testim ony to Congress for the 
U.S. C ham ber, W illiam  W yer said: 
"Perhaps this crisis will reserve ulti­
mately its harshest consequences for 
American consum ers. When obstetri­
cians withdraw from  their profession, it 
is the quality o f  health care for all o f  us 
which suffers. When sporting goods 
m anufacturers g o  overseas, it is the

Am erican w orker w ho becom es unem­
ployed.

“ And when . . .  firms announce price 
increases primarily to cover rising in­
surance ,osts , it is all o f  us who will 

: pay m ore through higher prices."
The actual and threatened problems 

o f  the liability crisis have spurred a 
1 wide range o f  reactions by those most 
J affected— individual business and pro­

fessional people, their trad»> .rganiza- 
tions, the insurance in d u s..y  and the 
legal profession.

These are am ong steps being taken 
on the business side:

• Business people in all fields are 
shopping more aggressively  for cover­
age by obtaining quotes from  several 
brokers. They are also accepting higher 
deductibles and are self-insuring when 
they can afford to.

• Many businesses are hiring consul­
tants to conduct risk audits and help 
them an alyze their insurance needs 
more carefully. Consultants are also 
s..ow ing  com panies how to minimize ex­
posure to la rge  dam age aw ards by 
keeping detailed records on product- 
sa fety  m anagem ent program s with cn 
eye toward im pressing juries if they 
ever face  them.

• Som e com panies unable to n eet 
massive premium increases or  even to 
obtain coverage are. like Vernon Hayes 
o f  the Fort Worth m achinery-m anufac­
turing com pany, taking the ultimate 
step o f  "g o in g  b a re"— operating v-.ith- 
out liability insurance and hoping for 
the best.

• Contractors are setting up subsid­
iaries w ithout assets to work in high
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weather to worry about. They are in a year,
paying liability insurance premiums

liability areas like cleanup o f  hazardous 
waste and asbestos removal.

• Engineers and architects are writ­
ing contracts that require clients to 
share the risks or  indem nify  them 
against claims.

• Organizations are establishing spe­
cial program s to help mem ber com pa­
nies and individuals curtail exposure to 
risk. The American Medical A ssocia­
tion. for example, is show ing physicians 
how to avoid or correct situations tha> 
m ight invite law suits. The Nations I 
R estaurant A ssoc ia tion  is teach in g  
members how to low er their vulnerabil­
ity to 1 iwsuits stem m ing from  later 
cc.'ducr o f  custom ers who have been 
served drinks.

In addition to such specific steps, 
there is the drive by many business 
organizations for  long-term  reform s in 
the civil justice system  and in basic 
laws on liability.

The National Association o f  Indepen­
dent Insurers, Am erican Insurance A s ­
sociation and Alliance o f  Am erican In­
surers have joined in supporting three 
tort system reform s they say will im­
prove the affordability and availability 
o f  liability insurance:

1. Fair application o f  the ’ ‘several li­
ability" doctrine, which assigns dam­
ages based on the defen dan t’s deter­
mined share o f  negligence, rather than 
on ability to pay.

2. Abolition o f  punitive dam ages in 
civil liability litigation on the ground 
that they excessively  drive up settle­
ments and awards.

3. Adoption o f  "sta te  o f  the art" 
rules that will limit product, profession ­
al and municipal liability claims to stan­
dards prevailing at the time a dam ag­
ing act takes place, rather than at the 
time o f  litigation.

In addition to the Steering Commit­
tee. the U.S. Cham ber o f  Com m erce is 
jtablishing a Blue Ribbon Civil Justice 

Action Group to recom m end legal sys­
tem changes that would reduce the ex ­
tent and cost o f  litigation and would 
increase the availability and affordabi­
lity o f  liability insurance.

One area o f  top concern to those 
seeking reform  o f  the civil justice sys­
tem is the practice o f  com pensating 
la w yers th rou gh  co n t in g e n cy  <‘ces, 
which are based on the am ount o f  dam­
age awards they win fo r  their clients. 
Critics say that policy encourages law­
yers to encourage clients to file law­
suits on a no-lose basis— the client in­
curs no costs if eh*3 lawyer does not win 
an award.

Tim Reath. ch ie f executive o f  the

eastern division o f  Jardin Insurance 
Brokers and past president o f  the Na­
tional Association o f  Insurance Bro­
kers. says. "W ithin a couple o f  years, 
w e're going to see som e serious reform  
activity in this area. We definitely need 
to get off the contingency system ."

There is a division within the legal 
profession on the system . The Am eri­
can Bar Association published in its 
journal recently a debate on the contin­
gency approach, with one lawyer term ­
ing it an "indispensable delivery device 
. . .  fo r  the use o f  the civil law as a 
hammer in support o f  consum er inter­
ests ." But another attorney asserted 
that "the pro-plaintiff trend o f  the last 
25 to 30 years" has made the contingen­
cy fee  a luxury that "m ust be con­
trolled or modified in som e way if the 
Am erican system  o f  justice is to be pre­
served ."

Peter Perlman, president o f  the A sso ­
ciation o f  Trial Law yers o f  America, 
argues that the contingency fee  system 
cannot, be blamed fo r  the surge in per­
sonal injury suits.

"U nder the contingency fee system ," 
he argues, “ victims may have an incen­
tive to bring weak claims, because they 
risk r.^hing. But, conversely, the con- 
tingent-fee lawyer has no such incen­
tive, because the com pensation for  a 
weak claim is likely to be zero ."

What about the argum ent that sharp­
ly increased advertising  by law yers 
seeking clients has been a factor in the 
litigation exDlosion? Joel Hyatt, whose 
30-second television com m ercials have 
made him one o f  Am erica 's ben-know n 
lawyers and his law firm the nation's

second largest, says advertising by law­
yers has contributed little to increasing 
case loads o f  damage claims.

"The injury area o f  the law was al­
ready being served by the legal profes­
sion. ' he says. Hyatt, w hose firm has 
575 attorneys in 200 offices says their 
wo ‘k is m ostly in divorce cases, bank­
ruptcies and probate law. Less than 5 
percent is in injury cases, he says.

B ut he does have a recom m enda­
tion for the insurance industry. 
The current problem , he says, is 
not the iarge jury  aw ards that 

receive much attention, but "th e  far 
greater number o f  small cases that 
should never have been brou gh t to 
cou rt."

Hyatt says som e law yers created "a  
whole frivolous lawsuit industry" after 
insurance companies made the "bad 
m istake" o f  deciding "that, if the cost 
o f  litigating a case was greater than 
the amount insurers could settle for, 
they would make the econom ic decision 
to buy those cases off— pay 55,000 to 
settle rather chan 38.000 to fight the 
case .”  He says insurers should take che 
long  view by fighting the bad cases 
regardless o f  the expenses involved.

Some insurance com panies have be­
gun to do that and to defend them- 
seives in other ways. Increasingly, they 
are writing policies to cover  only claims 
made during the life o f  the policy, ex ­
cluding retroactive claim s. Som e are 
also limiting how much they will pay 
fo r  legal defense o f  the insured com pa­
ny and for  punitive dam ages.

Though the tort system  and che cur­



rent. :r:ii::nented product liability law? 
ire Mew»-ii i> the principal pressure? 
•n .n.'.ir r.ce rates, .n.-urar.ce com pa­

nies concede that part tne problem 
represent? a delayed reaction to eariy 
ifisils pricing and investment policies, 
interest rates w ere so high that the 
com p a n ies  com p eted  in ten sely  tor  
funds to invest. To attract premiums 
that eouid be used as investment capi­
tal. the entire industry engaged in what 
was termed "cash-fiow  underwriting.' 
A  form er marketing vice president with 
<>ne o f  the 10 largest property-casualty 
insurers says, "The theory was that, if 
you could sell a dollar's worth o f  risk 
protection for 50 ents and still end up 
with a dollar and * cents after invest­
ments. you 'd  be ahead o f  the game "

But. in 1984. as losses overtook in­
vestment returns, insurers became far 
more careful about what risks they 
would take at what price, and premium 
increases, limitations and even cancella­
tion o f  coverage followed.

Another factor that put pressure on 
premium costs was the shrinkage o f  
the reinsurance market, where under­
writers spread risks they have insured. 
Andre Maisonpierre. president o f  the 
Reinsurance Association o f  America, 
told a congressional hen ing recently: 
"In su ran ce  policies and reinsurance 
contracts written in the 1950s and 1960s 
for relatively low pn 'hum s are now 
responding— pursuant to court deci­
sions or retroa ctiv e  le g is la tio n — to 
claims which were never anticipated un­
der the contracts. The resulting impact 
on reinsurance has been traum atic."

Maisonpierre says the withdrawal o f  
foreign reinsurance capital has reduced 
the property-casualty industry's capaci­
ty by about 35 billion, or approximately 
7 percent. "W e can foresee that i986 
will be much m ore difficult for U.S. 
reinsurers than 1985, simply because 
the funds are not going to be avail­
able," he adds.

Some critics accuse the industry o f  
overreacting to its revenue problems. J. 
Robert Hunter, president o f  the Nation­
al Insurance Consum er Organization 
and a form er federal insurance admin­
istrator, joined with Ralph Nader at a 
recen ' press conference to argue that 
industry loss reports were ' misleading 
and fraudulent." They hel 1 that the
85.5 billion loss cited for last year did 
not reflect tax credits and the increased 
value o f  investments and listed divi­
dends as expenses.

Franklin W. N utter, president o f  the 
Alliance o f  Am erican Insurers, replied 
that the criticism was based on "voodoo

t »v 'f i> i l . A < '■( urt-suieat of tlm
Alliance nf American Insurers. says 
'lie tivniiubiirif or atfordable 
ii.su ia »r>' dcwnd* on ? c!im ar\.
<7<i/ ' i " d  ,v y «  sh ibr  it i/.

accounting." He said the reports were 
based on requirem ents o f  state insur­
ance r e g u la to rs  w ho, am on g  oth er 
things, sp ecify  that dividends be carried 
as expenses. H unter said insurance 
com panies do not w illingly withhold 
coverage: "W e are not in ihe business 
o f  not selling insurance."

Resolution o f  the problem is not ex ­
pected to com e quickly. The insurance

I n s u r a n c e  I n d u s t r y  

G a i n s  A n d  L o s s e s

The U.S. insurance industry collects 
32-19 biliion a year in premiums. That is
6.9 percent o f  the gross national prod­
uct and an average o f  3972 for every 
man, woman and child in the country.

There are 5.600 insurance companies, 
with nearly 2 million em ployees la third 
o f  them agents and brokers) and assets 
o f  3985 billion.

The Insurance Inform ation Institute 
says that 48 percent o f  the w orld 's pre­
m ium s are co lle c te d  in the United 
States, follow ed by Japan, 13 percent, 
and W est Germ any, 8 percent.

P roperty-casualty insurance in this 
country, m ost o f  it written by 900 com ­
panies, takes in 8118 billion in premi­
ums, about half o f  it in personal auto 
and hom eow ner policies and half in 
business lines.

For two years, property-casualty in­
surers have had net operating losses. In

.r.dustry >t:ii face? i.r r '.c u .:v  r':r.u. 
19*5 figures are expected in -w  i 
premium cosi ratio -j! 116 for t:;e .ca r  
com pared with 11* for l!**4 'The ratio 
use? a base o f  U"> meaning that for 
every dollar o f  premiums m 19*5, the 
industry paid 81.16 in costs and claims.i 

At the same time, the dimension o f  
the problem and bui iness demands for 
action are getting attention. Mary Jane 
Fisher, W ashington-based correspon ­
dent for the insurance industry publica­
tion. X atio 'ia l i'nderw nter. says . 
"The mem bers o f  Congress are getting 
neat from  their constituents who want 
som ething done about availability and 
pricing o f  liability insurance,"

Though the cam paigns for civil ju s ­
tice reform  and a uniform product li­
ability law continue to be pressed, and 
the insurance industry is working its 
way out o f  its financial problem s relat­
ed to investm ent policies o f  recent 
years, many individual businesses w or­
ry that they will sooner or later face the 
dilemma o f  M aynard W eaver o f  Oma­
ha's Elliott Equipment Corporation: 

"W e'll go  broke if we pay the premi­
ums. If we g o  bare, we risk product 
liability suits shutting us down. W e're 
just sitting here bleeding to death." >6

To order reprints o f this and the fol­
lowing article, see page 77.

1984 the total loss was 33.8 billion- in
1985. 85.5 billion. Critics charge that 
those losses are overstated, but the in­
dustry denies that accusation, stating 
that 1985 was the w orst year for insur­
ance since the San Francisco earth­
quake o f  1906.

The companies have been paying out 
51.18 in claim s settlem ents and e x ­
penses for  every 31 they collected in 
premiums.

O f the payout, 88 cents goes for 
claims and adjustm ent expenses. 25 
cents for sales and administrative ex ­
penses, 2 cents for  dividends to policy­
holders and 3 cents for  taxes.

Losses in som e lines were much larg­
er than the overall loss. General liabil­
ity policies cost the com panies 81.51 for 
every 31 they g ot in premiums. Com­
mercial auto liability cost 31.42. Medical 
malpractice cost 31.61.
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i n  L i a b i l i t y  L a w s

Safeguards fa r 
business that are 
uniform nationwide—  
those are reformers' 
goals

P roduct liability law in this coun­
try is a con fu sin g  patchw ork. 
Only 31 states have statutes, and 
no two are the same. Congressio­

nal bills establishing uniform nation­
wide standards have been stymied re­
peatedly, with trial lawyers leading the 
lobbying.

The result is confusion for business­
es, insurers and injury victims ali ,e. A 
case that would be won in one state 
would be lost in another.

With lawsuits increasing more than 
500 percent in a decade, courts have 
becom e clogged. Decisions are delayed.

L itigation  takes years to run its 
course before victims are compensated, 
and then legal costs often  take more 
than half the money paid in claims. A 
Rand Corporation study o f  asbestos li­
ability cases showed that lawyers' fees 
consum ed 63 percent o f  all damage 
awards. Since the 1950s the population 
has grow n 60 percent, the number o f 
lawyers 200 percent and the cost o f  the 
tort system, adjusted fo r  inflation, 700 
percent.

Although liability law arises from the 
tort system — a person who w rongs an­
other must compensate him for the 
w ron g— in recent practice it has been 
moving in new directions.

Questions o f  negligence and fault 
("D id  som eone do w rong, and did it 
cause this in jury?") have grow n nearly 
irrelevant. Instead, courts have moved 
toward a concept o f  entitlement to inju­
ry compensation: "A  person h? "sen  
hurt, and som ebody has to pay o 
involved has the deepest pockets?'

The judge in the celebrated Agi t 
Orange case pressured the seven eh ,.i- 
icp.l company defendants to pay j 'S 'l  
million to Vietnam veterans and t. e.r 
families even though, he said later, he 
did not believe there was any medical 
evidence to support their claims.

In this effort to find compensation 
for victims, ju dges have created a doc­
trine o f  “ strict liability.”  This means 
that m anufacturers are responsible for  
more than doing their best to produce 
products without defects. They are also 
responsible for  creating product de­
signs whose usefulness outw eighs all 
possible hazards, and they must fore­
see ways in which a product might be 
misused and warn against them.

U.S. Asst. Atty. Gen. Richard K  
Willard (left) blames lawyers and 

judges who hat'e tried to compensate

all plaintiffs at the expense o f anyone 
with aeep pockets.

The limits on m anufacturers' liability 
have been steadily expanded.

Biro M an u fa ctu rin g  C om pany in 
Marblehead, Ohio, is being sued for  a 
hand injury caused by a ham burger 
grinder the com pany sold 27 years ago. 
Originally sold to the A ir Force, the 
grinder was privately owned and in 
commercial use when the accident took 
place. Its sa fety  guard had been re­
moved.

H.B. Pouse & Company in Chicago is 
being sued for injuries on a bench mill­
ing machine it sold in 1947. The ma­
chine, still owned by the original pur­
ch a ser , w as b e in g  used by  a new  
operator in an obviously unsafe man­
ner.

Business people generally want laws 
that assure a reasonable balance be­
tween rights o f  plaintiffs and defen ­
dants.

Some have proposed that product li­
ability be removed from  the area o f  tort 
and a new no-fault com pensation sys­
tem be created that would operate like 
w orkers’ com pensation The system , 
supported by business taxes, w ould use 
ad m in istra tiv e  sh o rtcu ts  to avoid  
courts, guarantee victims speedy relief 
from  econom ic losses and protect man­
ufacturers from  suits.

Other business people, and the Rea­
gan administration, see the answ er in

»*OTt> T. M TXAU KUA

reform ing present liability laws, A co­
alition o f  business groups has advanced 
the follow ing as goals o f  such reform :

• A fault-based standard for judging  
the adequacy o f  product design and the 
appropriateness o f  sa fety  warnings.

• A  statute o f  limitations on the time 
period during which m anufacturers can 
be held liable for a defective product.

• A standard limiting the number 
and size o f  punitive dam age awards for 
injuries from  a particular product de­
fect.

• A standard requiring that dam ages 
reflect the extent to which plaintiffs 
contributed to their injuries.

• A clear presumption that govern ­
ment contractors are not liable for  inju­
ries resulting from  equipm ent <■>: sys­
tem s th at they  have bu ilt to 
governm ent specifications.

Sen. Robert W. Kasten (R-W is.), au­
thor o f  the best-known reform  bill, says 
enactment would "p u t money fo r  inju­
ries back into the hands o f  the victims 
rather than in the pockets o f  law yers."

He says uniform  nationwide liability 
standards, “ by placing cioar responsi­
bility on people w ho make unsafe prod­
ucts. will bring about the m anufacture 
o f  sa fer products . . .  and do so without 
one cent spent fo r  additional regula­
tion.”  IS

—Harry Bacas



R O B E R T  J .  S A M U E L S O N

T h e  L a w y e r i n g  o f  A m e r i c a

W e are now seeing the glimmers o f a new legal crisis in 
America. It arises from the clamor over liability in­
surance and a vague unease that iawyersare exercis­
ing too much influence. Th United States now has 
more lawyers (an estimate ’5,000 o f them in 1985) 

per capita than any other major no in. Since 1950, their 
numbers have grown twice as fast as the population. But our. 
sense that lawyers are meddling too much sits awkwardly with 
the great American faith in law as a remedy for ulmost any ill. 
Or, as one book a few years ago put it, "Sue the B 'st*rds,"

The key to understanding this confusion— if not entirely 
dispellmg it— is to grasp a basic truth. Lawyers and law firms 
are busincss-s, and their business is conflict. Creative lawyer­
ing often means exp'oitiug or creating conflicts. Just as compa­
nies develop new p iq u e ts , so lawyers search for new legal 
theories on which to sue. Rights o f action are lawyers' markets. 
But their economic self-interest— their legal innovations— 
may subvert their social usefulness. The civil-justice system’s 
essential purpose is to re­
solve conflict, not to excite it,

it ’s often a pretense that 
lawyers represent other peo­
ple's grievances rather than 
their own economic inter' 
ests. There are thousands o f 
cases where lawyers, not 
their supposed clients, are 
the main aggressors. In the 
early 1980s, for example, 
many new "high technol­
ogy" companies sold stock to 
the public. Many o f these ad­
mittedly speculative stocks 
subsequently collapsed. Now
there are dozens of suits against these companies, the r offi­
cers, accountants and insurance companies alleging that in­
vestors were misled. But the suits have been brought by a few 
law rirms on a contingency-fee basis. The lawyers—who typi­
cally take 30 percent or more o f a settlement or damages—  
stand to win the most.

O f course, a rising tide o f  lawsuits is not the only reason for 
more lawyers. Greater government regulation, complicated 
tax rules and expanding international business have all con- 
*. buted. But the growth o f lawsuits also has a big multiplier 

"ect. It requires defense lawyers and lawyers to advise people 
and companies how to avoid being sued. Consider the evidence 
o f more litigation:

■ Since 1970, membership o f the Association o f  Trial Law­
yers o f  America has nearly tripled, to 00,000. (In the same 
period, all lawyers rose 90 percent.) To belong, half a lawyer’s 
work must be representing people in personal-injury cases.

■ The number ofproduct-liability cases filed in federal courts 
has risen from 1,579 in 1975 to 10,745 in 1984. Although most 
cases are settled before trial, the volume o f jury awards m  
product-liability and medical-malpractice suits roughly tripled 
between 1975 and 1984, says Jury Verdict Research Inc.

■ Since the mid-1970s, suits against officers and directors o f 
public corporations— from shareholders, employees, custom­
ers and others—have more than doubled, according to The

Wyatt Co., a Chicago actuarial firm. M any o f these cases are 
contingency-fee cases.

To be fair, the liability’-insurance mess— complaints from 
doctors, cities, consulting engineers, day-care centers and oth­
ers that insurance is too costly or unavailable— is not entirely 
the doing of lawyers. The insurance industry bears much o f the 
blame. A  few years ago companies lowered premiums to com­
pete for business. They expected to earn lush profits by invest­
ing premium income ot high interest rates. Declining interest 
rates wrecked that gamble and, combined with steep insurance 
losses, triggered premium increases and coverage cutbacks 
But the insurers’ blunder only mitigates the role o f  lawyers.

Side effects: If courts adopt expansive liability doctrines, then 
the costs— not just insurance— will be huge. The gravest d a n -' 
ger is becoming a precautionary society. Unintended side 
effects are already emerging. The threat o f suits has driv­
en some drug companies from manufacturing vaccines; con­
sulting engineers now refuse to work on hazardous sites for

fear o f suits. Companies are 
losing outside directors for 
lack o f liability coverage. As 
attorney Peter Huber ar­
gues, courts deal poorly with 
the full social effects o f prod­
ucts, like vaccines, whose 
public benefits overwhelm 
the risks. Courts see only 
mistakes. "Beneficiaries o f 
risk-reducing products.. .do 
not litigate," he writes, 

Stating the problem is eas­
ier than solving it. Lawsuits 
are an important discipline 
on corporate and individual 

irresponsibility. They do conipensate victims, There is no neat 
dividing line between too much or too little liability. But we can 
impose self-restraint on the legal system by treating lawyers 
for what they are— businesses. W e need legal rules with proper 
economic incentives. In damage suits, the losing side should 
always pay the otiier side's legal fees. This would Jeter weak 
suits by reducing the pressure for expedient settlements that 
o i : less than the cost o f  litigation. And'a losing defense would 
ultimately pay if  its delays ran up the other side’s costs.

These common-sense ideas strike many lawyers as radical. 
They aren’t. One inevitable complaint is that havinglosers pay 
would make it tougher for people o f  .modest means to bring 
legitimate cases to court. This is nonsense. The reality is that 
the contingency-fee lawyer is already financing these cases." 
Strong cases would be more attractive under this system, be­
cause— aside from the contingency fee— the lawyer would also 
recover costs. But weak cases would be less attractive (the 
losing contingency-fee lawyer would pay the other side’s leg a l' 
fees), rnd they should be. The system exists to settle conflicts, 
not to generate lawyer caseloads. In a subtle way, commercial 
interests o f lawyers now corrupt the law.

So let the lawyers grumble. I f  the current insurance mess 
leads to any good, it will be renewed political interest in our 
legal system. And that is as it should be. To paraphrase an old 
clichd: law is sometimes too important to be left to lawyers.

The big danger 
is becoming an 
overly cautious, 
rigid society

N E W S W E E K  : M ARC H  10.  1 9 8 6  61
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tltcin. wil l  indeed become benefactors o f humankind. And it is 
through the teaching and the study o f the humanities dial we 
may come most surely and rapidly to any successful prospect 
for achieving those goals for our system o f education, and for

leas ng t<. a more remote posterity a legacy as rich and as 
brilliant as Jefferson, in his own time, left and passed down to 
us in our time.

Thank you very much.

T h e  A m e r i c a n  T o r t  S y s t e m

A TIME TO REBALANCE THE SCALES OF JUSTICE
By W ILL IAM  M. M cCORM ICK , Clwiniunt and Chief Executive Officer. Fireman's Fund Insurance Companies 

Delivered lo Commonweal ill Norlli, Anchorage, Alaska, January 7, 1 986

G EORGE BERNARD SHAW  once wrote, "The road to 
hell is paved with good intentions,”  Probably no state­
ment heller describes the start ol our tort system in this 

country. With the best o f intentions, the scales o f  a system 
designed to render justice have been lipped. The balance has 
moved so far toward the desire to compensate all injuries and all 
losses that the overall cost to society has become too high. Wc 
have reached a point where exposure to liability is becoming 
almost limitless and incalculable, making everyone —  govern­
ments, businesses and individuals —  a victim.

Now, even people whom common sense would judge inno­
cent are found liable by our courts.

In making these observations. ! want to make it clear that I 
am doing il as a citizen, not as an insurance expert or as a 
lawyer. As chief executive o f a major insurance company, I 
find myself in the middle o f  the current debate on our tort 
system. 1 have had the opportunity to examine the issues first­
hand, and I don't mind telling you that I have become very 
concerned about the societal cost and fairness o f litigation in 
this country.

To put (he tort problem into perspective, let's look al a few 
recent suits and tneir outcomes;

— A little league player was injured when a fly ball hit him on 
the head. His parents sued the coaches ori the theory that they 
were negligent in putting their son in the outfield. The parents 
recovered a settlement. As a result, the athletic league may have 
to disband because it cannot afford liability insurance. And 
coaches everywhere are beginning to worry about whether their 
contribution o f time is worth the new risk.

— A man was hurt when a drunk driver crashed into th 
phone booth he was using. The California Supreme Court held 
that the manufacturer o f the phone booth could be held liable for 
the man's injuries.

— A burglar accidentally fell through a painted-over skylight 
while he was stealing lights from the roo f o f a public school. He 
sued tile school district and covered 5260 ,000  in damages 
plus a continuing income,

— In New York City, a man attempted suicide by jumping in 
front o f a subway train. The man vas injured but did not die; he 
sued, claiming the driver should have put the brakes on faster. 
I'lie New York Transit Authority paid 5650,000 .

A man sued for emotional damages after seeing a leopard 
kil l a neighbor's child at the circus. He was awarded more than 
lil million. The child’ s parents, who had nol witnessed the 
accident firsthand, received S I20 ,000 .

These few cases —  and believe me, there are many more —  
do make you wonder where we are heading. Something is 
wrong when parents get paid damages because their child can’ t

catch. Something is wrong when a manufacturer is liable be­
cause its telephone booths don't withstand sidewalk attacks 
from speeding autos. Something is wrong when a burglar can 
recover from the taxpayers because a public school wasn’ t safe 
to break into. Something is wrong when a person can sue 
because he was injured while trying to kill himself. Something 
is wrong when someone is paid SI million fo r observing an 
accident, however tragic.

Decisions such as these arc beginning to outrage our common 
sense notions o f justice. Why is this happening? The fact is, the 
justice system as wc long knew it no longer exists. The system 
no longer provides a clear definition o f the law. It encourages 
plaintiffs to sue, hampers defense, makes incredible awards, 
and has stretched the line that defines responsibility from “ true 
negligence'' to wnat almost amounts to "innocent bystander." 
And as a result, the system is overloaded and fails to provide 
prompt, just and full compensation to injured victims at a rea­
sonable cost.
180 0 s-1960 s : Historical Stability

A little historical perspective is needed to understand how wc 
got to where we are.

There are two broad areas of the law: criminal and civil. Tort 
law falls under the civil category and includes everything from 
slip and fall eases lo automobile accidents to libel suits.

The rules in tort law center on what kinds o f injuries can be 
compensated and what has to be proved to win the lawsuit. We 
inherited these rules from English common law. In the past, 
changes in these rules evolved slow ly, largely from court deci­
sions, not from statutes.

In America, wc have 50 different state court systems and 
hundreds o f federal courts that must interpret and apply these 
laws. There is often a difference between the rule in one place 
and the rule applied in another. Overall, however, ntos- court 
decisions on ton law have followed the same general trend.

Surprisingly enough, even with all the minor adjustments 
and additions made through nearly 200 years o f  American court 
decisions, the balance struck by English common law remained 
essentially the same from ihe early 1800s until die 1960s.

With limited exception, a person suinc could recover only if 
lie proved that the defendant was at fault —  that the defendant’ s 
negligence caused the injury. I f  the plaintiff —  the person 
bringing the lawsuit —  was the primary cause o f  his own injury 
through negligence or deliberate conduct, he could not recover.

Plaintiffs could usually get damages for intangible pain and 
su./cring only i f  there was an accompanying physical injury. 
And punitive damages —  punishment awards over and above 
compensation fo r injury —  were available only for truly outra­
geous conduct. In other words, tort laws were defined in such a
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manner Hint one on ly obtained redress for eases o f  true negli­
gence. nol lo : the personal risks o f everyday life. 
l rJ()0s-Today: The Erosion of lustier

The tort system wc have today —  only 25 years later —• is 
vastly different, Our generation has overturned 2(a) years o f 
legal tradition.

To illustrate recent changes, let's look at just a few o f the 
important decisions o f th» >ast 25 years in California. I have 
chosen California because its lead has often been followed by 
other states.

In 1961, California rejected the common law doctrine o f 
sovereign immunity, which for centuries had protected cities 
and states from lawsuits. In fiscal 1984, California cities —  
that's California taxpayers —  paid out more than 519 million in 
claims, up from S5 m illion just three years ago.

In 1962. the concept o f fault was tossed aside in the area o f 
product liability. Now. an injured person doesn't have to prove 
any negligence —  just that the injury might have been prevent­
ed by a different product design. That's how you get lawsuits 
against telephone booth manufacturers for not making their 
product crashproof.

In 1968, the California Supreme Court changed the standard 
o f  care owed by landowners, extending the duty o f "utmost 
care" to even criminal trespassers. You cun now sec why a 
burglar robbing a school can successfully sue for injuries.

In 1975, California replaced the doctrine o f "contributory 
negligence" with "comparative negligence.”  Comparative neg­
ligence allows an injured party to recover i f  he is partly —  or 
even primarily —  at fault for an accident.

Not on ly has legal doctrine been substantially altered, the 
do lla r value o f awards has ballooned. The tort system to­
day has more m illion dollar winners than a state lottery. You 
may think that the high awards you read about arc aberrations, 
but in 1984 the average product liability verdict was over a 
m illion dollars. The average medical malpractice award was
5950 ,000 .

Courts today also have become more liberal in awarding 
punitive damages. Recently, an insurance company disputed 
the proper settlement amount with a couple whose car was rear- 
ended. The insurance company offered 54 ,500 ; the couple be­
lieved they were entitled to 517 ,000 . They sued, claiming the 
insurance company had failed to settle their claim in good faith, 
and recow I 57 .4  m illion in punitive damages. Regardless o f 
who was right or wrong, the punitive damages awarded were 
tot; ly out o'' proportion to the claim at hand.

And courts in many states are handing out extraordinary 
awards even where there is no physical injury, just the mental 
trauma caused by watching an injury happen to someone else, 
o r the worry brought on by fear that an injury might occur in the 
future. That is why the man who saw the boy killed at the circus 
sued and why people are now suing fo r fear o f contracting 
A IDS .

Huge damage awards are a recent phenomenon. The first 
m illion-dollar tort verdict was awarded in 1961. In 1983 alone, 
this country' settled 360 cases for SI m illion or more. By com­
parison, in the entire judicial history o f Canada, there have been 
only six 51 m illion tort cases —  and three o f  those cases, 
applying Canadian law, were decided by U .S . courts. No other 
country pays these huge amounts.

The financial cost o f  our tort reparations system is stagger­
ing: In 1984, the tort system was estimated to cost 37 times as 
much as it did in 1950. Commercial liability insurers alone

spent 52 .9  billion defending suits in 1983; and legal defense 
costs had risen to 25 cents per premium dollar, compared v\ ith 5 
cents per do llar in the 1950s. 
flic System Today: Expensive and Unpredictable

But while these statistics poini out some ol the dimensions ol 
what has happened to our legal system in the past 25 years, 
there is another aspect that is harder to quantily and lhat ; the 
cost o f uncertainty as to what the law is. Just over a In red 
years ago, U .S . Supreme Court Justice O liver Wendell ’ ics 
wrote: "The tendency o f  the law must alwavs be to na.. , the 
field o f  uncertainty."

That tendency hasn’ t been very ai lately. Certainty
and predictability have been two easily :liedevelopments 
o f the last 25 years. Without certainty and piedictabilily. plain­
tiffs sue, defendants don’ t know how to protect themselves and 
we in the insurance industry can't price, and in some cases can’ t 
accept, risks.

And do not forget, there is enormous leverage on these recent 
court cases. Decided cases are only the tip o f the iceberg; they 
directly affect the thousands o f other cases that get settled 
before going to court, not to mention acting as a stimulant for 
ever more lawsuits.

Defendants often pay huge settlements just to avoid the un­
certainty o f court judgments. One particularly successful plain­
tiff attorney in Los Angeles recently bragged to a journalist that 
defendants "are so afraid o f going before the jury . . . that they 
are ready to settle a 510 ,000 claim for S I00 ,00 0 ."

The impulse to find someone else lo blame, and thus get 
compensated —  and compensated highly —  for every injury, 
has serious economic and behavioral repercussions. America 
has the most litigious and expensive legal system in the world, 
with the number o f  lawsuits and amount o f  damages growing at 
an unprecedented rate.

We now have three times as many lawyers per capita as 
England, and more than 20 times as many per capita as Japan. 
Can you believe that one out o f cwTv I? adult Americans will 
be involved in a lawsuit this year?

Runaway tort litigation means wc all pay higher prices for 
everything, whether it’ s in product prices, insurance rates or in 
municipal, state and federal taxes.

For example, the City o f New York , which is large enough to 
be self-insured, pays claims itself. In I9S3. New York City pain 
claims totaling 578 m illion. That was 578 million the city could 
have spe.i. a police protection, sul way improvements or road 
repair. By the year 2000, New York City expects to pay more to 
settle lawsuits than it pays to provide fire protection.

Even the federal government faces high liability costs: There 
arc now 40 ,000  civil cases pending against the United States, 
with damage claims o f over S138 billion.

But the biggest dollar cost imposed by our t o l  reparations 
system is the invisible tax we pay on almost every product and 
service wc buy. When your purchase a stepladd'r, for example, 
one-fifth o f  the price tag goes to cover the manufacturer’s 
liability protection. The product liability component o f a GM 
car now costs more than the steel that goes imo it.
The Societal Cost of Litigation

But money is just money. I f  everything gets more expensive 
because wc decide to maintain our current tort liability system, 
somehow we will all muddle through. Our standard o f living 
will go down a bit, we’ ll be a little less competitive in interna­
tional markets, and a number o f small companies will go out o f 
business. What is mi re frightening, however, is that soon there
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mav Ik* sonic necessary products anil services that arc no longer 
available at any price

Day care centers all across the country arc closing their 
iloors. We have a!! rca>! about instances o f misconduct. Hut in 
addition, there is an attitude that il Susie hits Johnny with a 
building block, it's grounds lo r  a suit claiming inadequate .su­
pervision and demanding punitive damages. The result is ihal 
many d. v- care centers simply can't afford -  or get —  
insurant

Non-profit organizations and local government boards are 
now, having trouble finding anyone willing to serve because 
they cannot alford insurance to protect their board members 
from lawsuits. Community service is rew arding, hut for most o f 
us i-s  not so rewarding that we would risk our homes and 
savings in a lawsuit —  just for the privilege o f volunteering 
personal time.

And some manufacturers ol lile-saving products have quit 
because the threat o f  product liability suits is so overwhelming, 
in the last few years, seven companies have withdrawn from the* 
business o f making anesthesia machines: only two are left. 
Johnson & Johnson recently withdrew a drug designed to pre­
vent sudden infant death syndrome —  crib death. The reason 
wasn't that the diug didn't work: It does. But because it is given 
lo  high-risk infants, some o f whom would die o f  crib death 
regardless o f whether o r not they took the drug, the company 
did not feel it could expose itself to the inevitable product 
liability suits.

And American vaccine makers are being driven out o f the 
business as well. There is only one maker o f whooping cough 
vaccine in the United States, and they are talking about getting 
out o f the business. Why? Because the vaccine, which saves 
thousands o f lives every year, is not perfectly safe: Il causes 
unavoidable injury in three out o f every one million children. 
As a result, the manufacturer has attracted more than 100 law­
suits over the last three years, amounting to almost S2 billion in 
claims. The entire U .S . market for all vaccines amounts lo $250 
m illion.

Where is the next vaccine or wonder drug going to come 
from if the companies can't even distribute the life-saving prod­
ucts thal they have already developed?

What we are facing is an issue that is very 'inportant and that 
affects all o f society. The pendulum o f  she fi merican tort .sys­
tem has swung too lar. The desire to hugely reward every 
claimant is creating too great a price. The belief that the world 
owes us a living has come full circle —  back to us. f£ach o f us 
now lives in almost mortal tear o f being sued, particularly i f  we 
have —  or through insurance have access to —  money. We can 
no longer count on being protected by the law: we can now be 
attacked by it.
What Is llic Problem?

Part o f  the problem is the inherent difficulty o f balancing the 
competing objectives in any tort law system. As society has 
become more complex over the centuries, the task o f delicately 
balancing competing social goals —  each o f which has a place, 
and none o f  which can be totally neglected —  is more difficult. 
How does one balance the tradeoffs among:

— Full compensation for injured parties;
— Deterrence o f negligence or punishment o f outrageous 

behavior;
— Deterrence o f self-injuring behavior.
— Maintenance o f an efficient court system for dispute reso­

lution; and
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— Avoidance o f limitless or incalculable liability in order to 
encourage the productive elements o l society anil avoid disin­
centives for economic development and innovation?

Part o f the problem is the fact that the enormous changes in 
legal doctrine made over the past 25 years have been, for the 
most part, invisible. Courts have expand: I the law on a case- 
hy-casc basis without much public debate or even notice.

Bach change has be *n a well-intentioned attempt to compen­
sate someone for >mc injury. But the revolution in legal phi­
losophy that occurred with the best o f intentions affects all o f 
society. Yet it was done hy courts based on wliat they perceived 
to bechances in prevailing values without the benefit, o r cruci­
ble. o f public debate and legislative mandate.

Part o f the problem is that most business people, most con­
sumers and even some legislators think that tort reform is an 
area for the expert:.. They hear trial lawyers argue with insur­
ance executives over the impact o f the collateral source rule or 
the doctrine o f joint and several liability, id their eyes glaz.e 
over. They figure the experts deserve each other.

There arc no doubt eyen more parts to the problem. The 
result, however, is clear: We in America have the most unpre­
dictable, expensive and litigious tort system in the world. This 
is no longer a problem just fo r lawyers, for the insurance indus­
try o r for the courts. The time for leaving decisions to narrow 
categories o f  experts is over. The costs —  both economic and 
societal —  are too great.
What Is the Solution?

We can't look to the lawyers to solve the problem. Abraham 
Lincoln, a lawyer himself, once said that the highest duty o f an 
attorney was to discourage litigation. While I c rtuiuiy support 
his view, it is a tough standard. It’ s like askin ’ doctors to 
discourage medicine or ail agencies to discourage advertising. 
In fact, just the opposite is happening as lawyers increasingly 
advertise fw  tort clients.

We can't look to insurance companies to solve the problem, 
As middlemen, insurers are in the business o f spreading risks in 
a society, not picking up the tab fo r them. 1 surance is unusual 
in that it must price its product lo cover the cost o f  lawsuits 
today and many years into the future. As long as the courts 
define the rules, the policies will be competitively priced to 
reflect those rules. I f  the liabilities are urdefined, the insurance 
cannot, o r should not, he written.

Finally, we can’ t look to the courts alone to solve the prob­
lem. Couiis are focused institutions which decide narrow cases 
involving the parties before them. Only occasionally do they 
see repercussions beyond the immediate case. I f  they did, tiiey 
would probably not have set many o f these recent precedents.

It took 25 years o f case-made changes in doctrine to create 
our most litigious society in the world; hut we do not have 25 
years to correct it. The stakes are simply too high. So, if we 
can’ t look to the lawyers, and we can't look to the insurance 
companies, and we can’ t look to the courts to solve the prob­
lem. who can we look to? W e ll, look around.
Citizens Must Act

The answer lies with us as citizens and with the legislature. 
But the legislature w ill not act until the voters make their voices 
known. Everyone must get involved because everyone is pay­
ing the price —  municipalities, businesses, citizens and even 
the trial lawyers, who are themselves having trouble getting 
liability insurance.

It is time fo r all o f  us lo step back and readdress some basic 
questions:
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Is tault still important.’
Where do we draw the line on defining and assigning 

liability'.’
— Should there he limits on linaneial damages?
— When does ease o f suit cripple the productive elements o f  

.society'.'
These questions — and others —  are big. important and 

complex. They must he thoroughly analyzed and debated at the 
local, state and national levels by everybody, not just the ex­
perts. We must understand the issues. We must talk to one 
another. Wc must involve our legislators. Only then wil l  the 
system begin to change.

The key is to become involved. When citizens are involved, 
legislative change happens. Last fa ll in California. Lee Phelps, 
a retired Marine, founded a lobbying group to protect property 
owners from being sued by criminal trespassers who injure 
themselves on their property. To overrule the California Su­
preme Court case that held otherwise, Lee Phelps raised and 
spent $5 ,000 . He faced opposition from the California Trial 
Lawyers Association, which had contributed over half a m illion 
dollars to candidates last year. But lie got the measure passed. 
So something can be done.

The follow ing are some solutions we might consider:
Put some limits on liability, whether that's limits on types o f 

claims or on the size o f damages awarded. For example:
Product liability when there is no negligence on the part o f 

the manufacturer and where the injured parties" own negligence 
contributed to the problem;

— Pain and suffering aw, Is, particularly when there's no 
physical injury or when the injury occurred to someone else;

— Size o f awards where the impact o f taxes, expenses and 
collateral sources are significant.

A second area in need o f reform is intuitive damages. The orig­
inal justification fo r punitive damages was to deter outrageous 
behavior, w illfu l and wanton misconduct. In recent years, this 
good standard has been diluted to the point o f capriciousncss.

VITAL SPEECHES OF THE DAY

Third, we must reexamine the concept ol comparative neg li­
gence. This doctrine allows plaintiffs to recover large damages 
even if they are more responsible for the injury than the de­
fendant. That's what allows people win throw themselves in 
front o f subway trains to recover hundreds o f thousands o f 
dollars Irom the taxpayers. It should be possible forjudges to 
dismiss lawsuits at an early stage if the plaintiffs are clearly 
responsible.

Fourth, we must eliminate jo int ond several liability. The 
defendant should be financially responsible only fo r Ins own 
fault in the incident, and not for someone elsc’ s fault if that 
person can't pay.

Fifth, we should limit the contingency fee system, which 
encourages frivolous lawsuits and provides an irresistible in­
centive to extend the line on defining liability.

Sixth, we should seriously consider establishing a mecha­
nism for manda orv, non-binding arbitration  o f smaller claims, 
which make up the bulk o f tort cases. I f  a plaintiff then carries 
his case on to the courts, he should pay defense costs i f  he does 
nol prevail.

But the specific details o f one tort reform proposal o r another 
aren't important yet. What matters is that we as a society make 
some comprehensive and fundamental changes to put our tort 
system back in balance. Ton law is an integrated system and 
piecemeal solutions wil l  not do.

Someone once said that pcopie get the kind ol government 
they deserve. In a democracy, it’ s also true that wc get the kind 
o f civil justice system we deserve.

I think v e  deserve a system that is predictable. A system that 
provides prompt, just and full compensation to injured victims 
at a reasonable cost. A system that does not make each o f us a 
potential target for lawsuits arising from someone clse's acci­
dents. A system, in other words, that docs not outrage our 
common sense notions o f justice.

But if that’ s the kind o f system we want, then we must work 
to get ■' Wc do not have it now.

A g r i c u l t u r e ’s  C r o s s r o a d s

WHICH WAY FROM HERE?
By KEN N IELSEN , President o f  Farm land Industries, Inc.

Delivered at the ASAE Winter Meeting,

T i l ANK  YO U , B ill (Johnson), and good morning, ladies 
and gentlemen. I am both pleased and honored to partici­
pate in this forward-looking conference. Pleased  by the 

challenge o f  sharing some o f my thoughts about the forces o f 
change that are reshaping American agriculture. Honored  by 
this opportunity to addiess a group whose contributions in sci­
ence and technology 1 recognize as having been important fac­
tors in the progress that has given America the world's greatest 
food production and distribution system.

But I am also a little bit bothered by the assignment you ’ ve 
given me.

Your conference theme: "The World Food Situation —  Now 
and the Year 2007 ," flics in the face o f  some advice offered by 
two noted men o f our time. One is the historian, Sir Kenneth 
Clarke, who said: “ Predicting the future is, intellectually, the

Chicago, Illino is , December 19, I9N5

most disreputable form o f  public utterance."
The other sage is the legendary movie-maker Sam Goldwyn, 

who’ s supposed to have said, “ Never make predictions —  espe­
cially about the future."

Certainly, I lay no claim to more acute future vision than 
anyone else. Indeed, I often find myself puzzling more about 
what will happen next week —  or what th atlicr will be lo r 
spring planting —  than about the condition * agriculture in the 
21st Century, as important as this subject is to us all.

And yet the year 2007 is much closer than it seems. It’ s 22 
years o ff. Just 22 years ago John F. Kenned'' was shot and that 
seems like yesterday lo some o f us.

S till, I believe I ' ll be more comfortable discussing some o f 
the changes affecting present world food conditions as they 
relate to America’ s farmers and ranchers. My projections o f
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O n ihe Hawaiian island o f  M o­
lokai, pregnant women who 
want a doctor in attendance 
when they give birth fly to 
neighboring Oahu or Maui. 

The five Molokai doctors who once deliv­
ered babies have stopped doing so because 
malpractice insurance would cost them 
more than tne total o f  any obstetrical fees 
they could hope to collect.

Will County, 111., last week closed its 
forest preserves until it can get a new li­
ability policy on them— if that can be 
done at all— and Blue Lake, Calif, (pop. 
1,200), has shut its skating rink, parks and 
tennis court. Hundreds o f  other towns in 
California and in N ew  York State are 
"going bare." That is, they simply cannot 
get liability insurance.

The Texas sesquicentennial cattle 
drive, part o f  the state’s celebration o f  150 
years o f  independence from Mexico, 
bogged down this month after one day on 
the road because liability insurance cover­
ing the 49 longhorn steers that were in­
volved was doubled and the organizers 
could not afford it. The drive resumed last 
Friday with only 28 steers, whose owners 
agreed to pay for the insurance themselves.

Century Cartage Co., a small truck 
line jut o f  Atlanta, is still in business only 
because the Georgia Public Service C om ­
mission approved an “ em efgency”  5%

rate increase for its customers. But that 
boost cam e nowhere near meeting the 
cost o f  liability-insurance premiums that 
doi "'led to 548,000 last year and then 
leaped to 5114,000 at the start o f  1986.

O u trageou s? Y es. R id icu lo u s?  In 
many cases. Unreasonable? Certainly. 
And yet the examples represent just a 
small sampling from a rising hend o f  
problems growing out o f  what has become 
a new national crisis. Given the litigious 
nature o f  American society these days, 
just about any kind o f  business, profession 
or government agency is likely to become 
the target o f  a suit al’ nng malpra ctice or 
negligence resulting m personal injury. 
That makes liability insurance, the kind 
that pays o ff or. such claims, just about as 
vital as oil in keeping the econom y func­
tioning. But in the past two years, liability 
insurance has becom e the kind o f  re­
source that oil was in the 1970s: prohibi­
tively expensive, when it can be bought at 
all. The result is a pinch from which few 
can escape— not even liability specialists 
like J.B. Spence or Robert Rearden.

Spence, a Miami lawyer, is the kind o f  
attorney insurers often blame for their 
troubles. He has won and earned a 
healthy slice o f  several multimillion-dol­
lar awards for clients who suffered per­
sonal injuries. But if  Spence should be

sued for malpractice or negligence, as is 
happening to lawyers more and more, he 
would have to pay any court-ordered 
damages out o f  his own pocket. “ There is 
no market that will sell me liability insur­
ance,”  says Spence. “ I am going bare, and 
it is a frightening prospect."

Reardon, president o f  Duncan Peek 
Inc., an Atlanta insurance brokerage, 
earns commissions selling policies at soar­
ing premium rates. But when the time 
cam e to renew his own professional liabil­
ity policy, his carrier wanted to jack up his
513,000 premium by 861%, to 5125.000; 
Rearden had to scramble to find another 
com pany that would only triple his premi­
um cost. “ And that’s me, and I ’m in the 
in su ran ce bu siness!”  w ails R ea rd en . 
“ That’s what I mean when I say this crisis 
is affecting everybody.”

A nd how. After years o f  eye­
popping damage awards and 
shortsighted insurance-com- 
pany practices, the U.S. is in 
danger o f  having its insurance 

canceled. The cost o f  this crisis, once gen­
erally hidden, is now hitting home. The 
59.1 billion Americans paid last year in li­
ability-insurance premiums was almost 
60%  higher than the figure as recently as 
1983 and roughly equal to the combined 
1985 budgets o f  the National Aeronautics

16 Illustrations lor TIME by Guy Billout



and Space Administration ana the Cen­
tral Intelligence Agency. This year’s tola! 
is sure to show another giant leap.

Every American pays: doctors and 
their patients, fici-slope operators and 
their patrons, municipal governments 
and their taxpayers, those who process 
cheese and those who eat pizza, those who 
take the bus and those who lease private 
jets, those who drill for oil and those who 
heat their homes.

Even more insidiously, the problem 
threatens the very character o f  American 
life, from the Great Peace March across 
the U.S. (which cam e apart last week in 
the Mojave Desert, partly because o f  a 
lack o f  liability coverage) to police patrols 
in New Y ork ’s suburban Rockland Coun­
ty (suspended last week in the towns o f 
Piermont and Sloalsburg; 13 officers have 
been told to sit at headquarters' desks 
while the towns look for a liability insurer 
to replace one that has gone into receiver­
ship). Factory owners seeking to expand, 
entrepreneurs seeking to launch new en­
terprises, young businessmen seeking to 
set up shop: all arc running ir.;o an obsta­
cle far harder to surmount than high taxes 
and interest rates in their pursuit o f  the 
American dream. Liability insurance has 
become their most crippling cost.

As a result, doctors have been march­
ing on state capitols, some threatening to 
shut d ow n  their p ra ctices . Industry 
groups and insui ■'ce companies have 
launched loud lobb. and advertising
campaigns. Bihs have m  introduced or
passed in all 50 state 1K ‘itures to limit 
liability awards or regulate insurance 
practices or both. Congress has held pub­
lic hearings. But federal and state law­
makers. who have been faced with cutting 
through a jungle o f  conflicting statistics, 
arcane accounting practices and tangled 
legal theory, have mostly com e out baf­
fled. Says South Dakota Republican Sena­
tor Larry Prcssler: “ We have not been 
able to get past the finger-pointing stage.”

Consumer groups point to the insur­
ance companies. W hen interest rates were 
high, they say, insurers wrote policies 
with little concern at lut how they would 
make good i f  claims went up and returns 
on their investments went down. Insurers 
point to the legal system. Juries, they say, 
have been handing out punitiv; damage 
awards lhat resemble lottery jackpots.

Lawyers point to the negligence o f  Big 
Business. It can be redressed, they say, 
only if  individuals have a right to present 
their cases to a jury. Businessmen point to 
changing attitudes. The individualistic 
notion o f  taking risks and accepting re­
sponsibility, they say, has been replaced 
by a sue-everyone-in-sight reaction to any 
accident. What makes the problem such a 
nightmare is that, to some extent, all o f 
the finger pointers have a point.

W hat it finally boils down 
to is a matter o f  statistical 
logic and insurer psy­
chology. I f  a few giant 
jury awards, actual or 

merely possible, can offset the premiums 
on an entire line o f  insurance, the com pa­
nies feel they must raise oremiums for ev­
erybody until there is some hope o f  mak­
ing a profit. This means that premiums 
may bear no relationship to an individual 
policyholder’s record, and buyers o f  many 
kinds o f  insurance are suddenly paying 
three or four times as much as they did a 
year or so earlier. O f all places, Hartford. 
Conn., known as the insurance capital o f  
the world because so many carriers have 
their headquarters there, saw its own mu­
nicipal liability coverage slashed to only 
S4 million, vs. S31 million in the 1984-85 
fiscal year, despite a 20% rise in total pre­
miums, to SI.8 million.

Some insurers are shying away from 
covering certain types o f  risks al any 
price. I f  there is no way o f figuring what 
kind o f  damages a jury might award to the 
parents o f  a child molested at a day-care 
center, for example, then the companies 
will find it best to stop writing that kind o f 
insurance at all. Says James W ood, a 
member o f  a firm o f  actuaries whose 
headquarters are in Atlanta: “ I f  you are 
an insurer and have SI00,000 in assets, do 
you want to risk those assets to keep day-

Risky business, life. 
Always has been. 
But is it i  - - 
more so these days? 
Must be. The horror
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As one of only two U.S. makers 

of lacrosse equipment, William 

H. Brine of Milford, Mass., lets 

customers know how to plaqe.. 

reorders by printing his compa­

ny’s phone number on the back 

of each helmet. Now the hel- me,

mets carry another message: a warning that lacrosse is a 

dangerous game. In 1984, Brine (photo) paid $8,000 annu­
ally for S25 million worth of product-liability insurance. In 

December, he received notice that his premium was going 

up to $200,000 tor just SI million of protection. Brine is 

taking his chances uninsured. “If we have a large judg­

ment against us,” he says, “it could be^the.end of 

lacrosse.” • ,/p.—. • aaflfch ■ l H&M.-.
Other sporting-goods manufacturers face similar di­

lemmas: many U.S. firms have decided to abandon the 

manufacture of amateur hockey gear, jejf

f
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care centers open? The an­
swer is probably no. because 
you do not know what you 
have to charge when you do 
not know what the ultimate 
costs o f providing coverage 
might be." Most insurers 
flatly refuse to write policies 
to protect companies against 
suits arising from injuries 
caused by en v iron m en ta l 
pollution. They say they 
have no way o f  gauging the 
risk. That complicates fur­
ther the question o f  who will 
pay for cleaning up toxic- 
waste dumps.

The dubious distinction 
o f  paying the highest increase 
on record may belong to Spe­
cialty Systems Inc., a Rich­
mond, Ind., com , v that 
specializes in removing as­
bestos from buildings. Insur­
ers are so terrified o f  any­
thing having to do with 
asbestos that they canceled 
Specialty’s policies three times

Manufacturers masslng'to urge prodi/ct-ltablllty reform on Capitol Hill
"There are going :o be people whoare dumb and stupid."

between
November 1984 and last April, though the 
nine-year-old company has never been 
sued. Because customers demand proof o f  
insurance before they will give Specialty 
any business, the company wound up buy­
ing a $500,000 policy from the Great 
American Insurance Co. o f  Cincinnati, on 
which it will pay al least S460.000 in pre­
miums, an increase o f  more than 4,90095; 
over the 59,361 premium on its last full- 
year policy. Says Specialty President Fred­
erick Treadway: “ About half a million dol­
lars paid to the insurance company for 
virtually nothing."

The situation is studded with an end­
less variety o f  similar horror stories (see

boxes). Am ong the most prominent are 
those that involve municipal services. 
The city council o f  Blue Island, 111. (pop. 
22,000), last October voted down a 30% 
increase in property taxes thought neces­
sary to pay rocketing liability-insurance 
premiums, and the town expects to self- 
insure for the 1986-87 fiscal year, taking a 
chance that a large judgment might force 
taxes up anyway. Five counties in Missou­
ri closed their jails for several weeks last 
fall, sending some prisoners elsewhere for 
incarceration and releasing minor offend­
ers outright. The jails reopened after the 
counties' sheriffs set up a self-insurance 
pool, which was financed by tax money.

Am ong professionals, malpractice in­

su ran ce p rob lem s have 
plagued lawyers, engineers, 
m em bers o f  co rp o ra te  
boards and even clergymen. 
A  growing number o f  clerics 
are buying, or having their 
churches buy, policies to 
protect them against suits 
like the one brought by a 
California couple who at­
tributed the suicide o f  their 
24-year-old son largely to in­
ept counseling bv his pas­
tors. (That particular suit, 
filed in 1980. was dismissed 
for a second time last year; 
the case is still being ap­
pealed.) Suits against doc­
tors, particularly specialists 
such as obstelricia ..s and 
neurosurgeons, have been 
more successful and h" .e led 
to some o f  the highest insur­
ance premiums. A  typical 
annual premium for an ob ­
stetrician in Los Angeles is 
about $45,000, and for a neu­

rosurgeon in Long Island, N .Y ., about 
$83,000.

Product liability insurance presents a 
major problem for the makers o f  every­
thing from toys to antitoxins. Pertussis 
vaccine for children ran short a year ago 
because Connaught Laboratories sus­
pended production fora  nim -m onth peri­
od during which it could not find insur­
ance at an acceptable price. N ow  Lederle 
Laboratories, the only other maker o f  the 
vaccine, is talking o f  halting output in 
Juiy if  a threatened cutoff o f  its liability 
insurance materializes. Beech Aircraft 
figures the cost o f  liability premiums at a 
stunning S80.000 on each plane it sells. 
Says William Mellon, directoi o f  corpo-

S t r u n g  O u t 7/ \ B a d  T r i p
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When New York City’s Roose­
velt Island was opened for resi­
dential development nearly elev­
en years ago, part o f its allure was 
a tramway that would soon con­
nect the community to midtown 
Manhattan in six scenic minu’es.
That lifeline was cut last month when the tram’s liability pre­
mium soared from 5800,000 to nearly $9 million a year. Op­
erators shut down the system, forcing some 5,250 islanders 
to spe.id up to an hour commuting on buses and subways.

Alter two weeks, New York State assumed responsi­
bility for the tramway under a “ self-insurance”  plan that is 
increasingly becoming the solution o f last resort for mu­
nicipal services. Many legislators, however, are dubious 
about forcing governments to enter the insurance busi­
ness. Meanwhile, the little tram that couldn’ t, now can—at 
least until somebody sues. «' ■ <

For sponsor PROpeace, the anti- 
nuclear Great Peace March be­
tween Los Angeles and Wash­
ington turned out to be a 
movable flop, beset by celebrity 
no-shows, cold weather and a 
lack o f funds that last week 
caused the project’s collapse. One major headache was the 
inability to obtain a $5 million liability policy required by 
some municipalities along the marchers’ route. Because 
they lacked such coverage, 900 or so PROpeaccniks were 
denied the use o f a schoolyard in Garemont, Calif., where 
they had planned to camp their third night on ihe road.

Sponsors o f public events ranging from San Francis­
co’s Chinese New Year festival to Maine’s Fryeburg coun­
try fair have also run into trouble securing liability cover­
age. The main reason: the unpredictable nature o f claims 
made by audience members, onlookers anti participants;.’ ’

t  -
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rate communications: "The 
owner-pilot market has all 
but dried up. and one cause 
is the cost o f  product liabil­
ity. It has driven the pn cc o f  
a new airplane out o f  the 
reach o f  the average person 
who wants to buy one."
Som e co m m e rcia l fish in g  
boats that once sailed out o f  
Pacific Northwestern ports 
have been put into dry dock 
because owners could not af­
ford liability-insurance pre­
miums that com m only have 
doubled in the past year 
or so.

R is in g  prem iu m s are 
forcing up prices on a vari­
ety o f  services too. Ski-LiA 
tickets are jumping by S2 or 
53 at many resorts. Through 
last year Kennestone Hospi­
tal in Marietta, Ga.. insured 
itself for the first Si million 
o f  any claims that might be 
made and paid a premium o f
S70.000 for additional cover­
age up to a maximum o f  S10 
million. Now the premium 
has quintupled to S350.000. and 011 top o f  
that the hospital has had to com e up with 
another SI million for its self-insurancc 
trust fund, because the deductible was 
raised to S2 million. Says Executive D i­
rector Bernard Brown: " I f  you com e to 
our hospital, you pay the price. It is being 
passed through.”

Day-care centers, which have become 
an essential part o f  Am erican life in an 
era o f  two-career families, arc a striking 
example o f  how the insurance crunch 
may soon affect the lives o f  many unwary 
citizens. Operators fume that allegations 
o f  child abuse at a handful o f  centers have 
spooked insurers into indiscriminately

Workers dismantling playground equipment on Chicago's Northwest Side
Says ihe insurer: "Pa rk districts are a terrible risk for any carrier."

canceling liability policies or demanding 
gian t prem ium s. M ission  In su rance 
Group, the ch ief provider o f  coverage for 
day-care centers, abruptly pulled cut o f  
the business last year. The handful o f  in­
surers thal will still write day-care policies 
insist either on specifically excluding 
claims for damages arising from sexual 
abuse or setting up rules for strict supervi­
sion, such as unannounced visits by spe­
cial investigators. Says Suzanne Grace, 
associate director o f  the Georgia Day 
Care Association: “ The insurers are tell­
ing us, 'W e don't care what your record 
is.’ This business has the perceived risk o f  
killing an insurance com pany.”

There is one area o f  gen­
ii eral agreement nMut what 

has caused the in : nee cri­
sis: p la in  o ld -ta sh io n e d  

r greed. Ah, but whose greed? 
Insurers and som e o f  

their customers blame ag­
gressive lawyers, inventive 
judges and soft-hearted ju ­
ries for twisting legal con ­
cepts o f  negligence into nov- 
r* shapes to justify excessive 
damage awards to people 
who claim personal injury (a 
tort in legal parlance). A va­
ricious lawyers, they argue, 
seek outrageously high dam ­
ages for clients who have 
flimsy cases, so that the law­
yers can reap huge contin­
gency fees (if the case fails 
the plaintiff s attorney earns 
nothing, but if it succeeds he 
com m only takes one-third 
and, on occasion, as much as 
50% o f  the award). Says Ed­
ward Levy, general manager 
o f  the Association f  Califor­
nia Insurance Companies: 
“ Lawyers are out to make a 

buck, and they seem to have littloconcern 
for the overall societal effects o f  what they 
are doing."

Plaintiffs’ attorneys are every bit as 
willing to point the finger. Insurance com ­
panies, they charge, are using deceptive 
tales o f  excessive damage awards to justi­
fy the exorbitant premiums that they 
charge the public. Says Browne Greene, 
president-elect o f  the California Trial 
Lawyers Association: "Their greed takes 
us back to the robber barons o f  the 19th 
century.”  Many consumer organizations 
add lhat insurers are seeking unjustified 
premium hikes to cover up their own bad 
management and poor judgment o f  risks.

C i t y  H a i t
__■»

i i r -
i p #Insurance woes have made for a 

sorry spectacle in the Northern 
California seaside village o f 
Point Arena (pop. 450). When its 
S2 million liability policy expired 
in July, village officials decided 
to take the chance o f going with­
out coverage. A new policy was eventually offered, but at 
50% mere than the eld rate of $6,700. Point Arena de­
clined. Says Tracy Du Pent (photo):uWe would be broke.”  

Fearing personal vulnerability in litigation against the 
town, Du Pont’s predecessor Kay Spack resigned in Au­
gust. The town council voted to install wry signs at town 
limits warning visitors to “ enter at your own risk," but 
abandoned the plan when a motel owner threatened to 
sue. Less wry is the prediction o f some experts that two- 
thirds o f California’s 440 towns and cities will be forced to 
operate without liability insurance by next July. .

O v e r b o a r d

When the board o f Detroit’s Ar­
mada Corp. meets these days, 
the directors could easily fit into 
a subcompact car—never mind 
a limo. The company, which 
produces automotive exhaust 
systems, had carried S10 million 
in liability coverage for its ten-member board and 28 cor­
porate officers. Last November it was notified that the rate 
would increase from $45,009 a year to $720,000. Armada 
refused to pay. Fearing exposure to litigation, eight bo; rd 
members, including Chairman Jerry D. Luptak (photoj, 
resigned last month. (Luptak remained as president.)

Vice President Lowell Robinson could not recruit 
more than two new directors. Says he:'“ It’s getting very 
difficult to find qualified people.”  The number o f lawsuits 
filed against directors o f U.S. corporatiorisOby some esti­
mates, has climbed by more than 150% arifiPl974.
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Americans have always been a liti­

gious people But there does seem to be a 
rise in the number and size o f  liability 
suits ‘'icing every type o f  company, from 
soccer-bal! makers to cigarette manufac­
turers. From 1977 to 1981, the number o f  
civil lawsuits in state courts grew four 
times as fast as the population o f  the U.S. 
And in the decade between 1974 and 
1984. the number o f  product-liability suits 
in federal courts expanded 680%. The 
first million-ciolJar verdict did not occur 
until 1962, but there were 401 in 1984, ac­
cording to Jury Verdict Research Inc., a 
private group. The average verdict in 
pro luct-Iiabiiity cases now tops SI mil­
lion: preliminary figures for 1985 indicate 
that the average verdict in medical mal­
practice cases also exceeded S 1 million for 
the first lime. These giant awards, insur­
ers say. exert an influence out o f  propor­
tion to their n um ber They set a tai^et for 
plaintiffs and their attorneys to shoot for, 
and move defendants to offer high out-of- 
court settlements rather than take a 
chance on what a jury might do.

The Association o f  Trial Lawyers o f  
America counters by arguing that the 
Jury Verdict Research figures on averages 
arc distorted by a relatively small number 
o f  huge verdicts. In addition, they say, the 
figures count only the initial outcomes o f  
trials that the plaintiffs won. If defendant 
victories, out-of-court settlements and 
verdicts reduced on appeal were factored 
in. say the lawyers, even the average level 
o f  awards would be much lov/er. ATLA as­
serts thal more than two-thirds o f  the mil­
lion-dollar awards compensate victims or 
relatives for genuinely serious injuries, 
such as death or permanent paralysis, re­
flecting a laudable determination by ju ­
ries to see that companies pay the price 
for misdeeds that once went unpunished.
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In some cases, people .'"'e successfully 
pressing claims that seem patently silly. 
One example: a man who attempted sui­
cide by jumping in front o f  a subway 
train sued the New York City Transit Au­
thority, contending thal the motorman o f 
the subway thal hit him had been negli­
gently slow in bringing the train to a 
halt. He won 5650,000 in an out-of-court 
settlement

Y'1 ‘ much o f  the lore surrounding the 
subject has been exaggerated. ATLA ana­
lyzed several cases that insurers regularly 
trot out to prove that the system has got 
out o f  hand and found lhat the facts did 
not quite suppor’  the versions th t have 
passed into insurance folklore an 1 public 
print, although one or two, even after cor­
rection, still sound odd. Some examples:
► According to one frequently cited tale, 
a body builder competing in ?  footrace 
with a refrigerator strapped t / his back

was injured when one o f  the straps came 
loose; he sued several defendants, includ­
ing the strapmaker, and won SI million. 
The facts, according to the lawyers' 
group, ten athletes competed in a tele­
vised stunt race, each with a 400-lb. re­
frigerator strapped to his back; each re­
ceived a written contract guaranteeing 
that the equipment had been tested for 
safety. Franco Colum bo, a world-cham pi­
on body builder, did fall and suffered total 
knee displacement that required exten­
sive surgery. At the trial, testimony 
showed that the equipment had never 
been tested or  anyone o f  Colum bo’s size 
while running (he is 5 ft. 7 in.. much 
smaller than anyone else in the race). In 
fact, the engineer for the fitness center 
that developed the contest said that he 
had warned the organizer, Trans World 
International, thal the whole race was un­
safe. Colum bo did win slightly less than 
SI million from Trans W orld, but the 
strapmaker was not sued because the 
strap never broke.
► Another tale allegedly involves a fat 
man with a history o f  coronary disease 
who suffered a heart attack while trying 
to start a Sears lawn mower, sued Sears 
and the manufacturer, contending lhat 
too much force was required to pull the 
rope, and won SI.750,000. The real story, 
the trial lawyers point out, is lhat a 32- 
year-old doctor, who had no history o f  
heart trouble, fell victim to a heart attack 
after fulilcly yanking the lawn mower’s 
starter cord 15 times. A Philadelphia jury 
found that the mower's exhaust valve 
failed to meet the manufacturer’s own 
specifications, hindering start-up to the 
extent lhat the rope indeed had to be 
pulled with excessive force. The jury did 
award S1,750,000, but the case was subse­
quently settled for an undisclosed amount.

B i r t h  P a n g s

Six out o f every ten babies bom 
in Rhode Island draw their first 
breath in the Women & Infants’
Hospital o f Providence, a 102- 
year-old institution that handles 
only obstetrical and gynecologi­
cal cases. The facility also takes 
high-risk cases from nearby hospitals, a practice not calcu­
lated to attract insurance salesmen. Women & Infants’ has 
managed to hold on to a S3 million primary malpractice 
policy, but it has been trying vainly since last October to 
renew its S10 million supplemental coverage.

No field in medicine has been harder hit by the insur­
ance crisis than obstetrics According to the American 
College o f Obstetricians and Gynecologists, 73% o f its 
24,500 members hr. e been sued for malpractice at least 
once. To escape the soaring cost o f malp’ actice protec­
tion, some. 3,000 ob-gyns have abandoned ihe specialty.

C r y i n g  S h a m e

The -Edith B. Jackson chiid-care 
program operates seven day­
care homes, a nursery school 
and toddler center for some 45 
children in New Haven, Conn.
Affiliated with Yale University, 
the widely recognized project 
has not incurred a single insurance claim in 13 years in 
business. Yet last year the program’s liability coverage was 
canceled, and the only substitute policy available, for 
$2,400, is six times the 1984 premium and specifically ex­
cludes coverage for child abuse.

Co-Director Judy Silverman (left in photo) charges 
that underwriters are unduly skittish about day care be­
cause o f a few widely publicized child-abuse cases. But 
even she is worried: “ We try to be very careful,”  she says, 
“ but I am uneasy. I f  a case o f abuse came up and we were 
sued, my co-director and I could be held responsible.” ^ .
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► Another oft-used example is o f two 
Maryland men who supposedly put a hot- 
air balloon into a commercial laundry 
dryer. The machine exploded, injuring 
both men, who won S885.000 from the 
maker o f the dryer. What actually hap­
pened is that the men took the balloon to 
a hospital that had laundry equipment de­
signed for industrial purposes. The dryer 
vibrated violently and then exploded. 
Both men were injured; one required mi­
crosurgery to reattach liis hand, which 
was almost severed. The dryer’s maker 
had a patent on a device that would have 
stopped the dryer automatically if it be­
gan to vibrate excessively, but had de­
clined to install the device on the dryer 
because o f the cost. Oddly, in this case the 
actual award, S I.260,000. exceeded the 
figure usually quoted, but the lawyers 
point out lhat the common account o f the 
case ignores the dryer manufacturer's fail­
ure to install the protective device.
► In yet another celebrated case, a bur­
glar supposedly fell through the skylight 
o f a school, sued and was awarded
S260.000, plus S I,500 a month. The full 
story, il seems, is thal a 19-year-old man 
and three friends tried to take a floodlight 
o ff the roof o f a California high school aa a 
lark; he fell through the skylight and suf­
fered loss o f the use o f all four limbs, plus 
severe brain damage. The skylight had 
been painted the same color as the roof 
and was indistinguishable at night; the 
school district knew that it was dangerous 
because someone else had been killed fa ll­
ing through a similar skylight at another 
school six months earlier, and had sched­
uled the skylight for repainting. It settled 
out o f court for S260.000. plus 51.200 a 
month initially, to be increased by 3% 
each year. Still, it seems debatable wheth­
er someone should be so generously com­

pensated for injuries, even that severe, 
sustained while committing a thefl.

Yet whatever the merits o f these and 
other specific cases, the insurance compa­
nies are correct in their basic contention: 
an evolution in liability law has led to 
higher jury awards and is at least partly 
responsible for the rise in insurance rates. 
One important change: the amounts as­
sessed by juries to compensate for lost 
wages, medical payments and the like 
now make up a small part o f many liabil­
ity awards Juries are increasingly likely 
to add on far larger amounts for noneco­
nomic dan ages, that is. for such unquan- 
lifiable things as pain and suffering.

Equally significant is the growing size 
o f punitive damages, which supposedly 
serve the same purpose as a don't-ever- 
do-anything-like-thal-again fine o f the 
defendant. Juries sometimes find that a 
person’s actual damages amounted to

only a few thousand dollars, yet decide 
that the corper-uion at fault should also 
pay punitive uumages in the millions In 
one startling case, now awaiting decision 
by the U.S. Supreme Court, an Alabama 
couple sued Aetna Life & Casualty Co., 
claiming that it had wrongfully refused to 
pay S I,650 o f the wife’s hospital bill. A 
jury awarded thern punitive damages o f
S3.5 million, o r 2.121 times the size o f the 
disputed bill.

Courts and legislatures have steadily 
expanded definitions o f who can be sued, 
and on what grounds. These days you usu­
ally can sue city hall, despite the doctrine 
o f sovereign immunity, which hoids that 
governments cannot be sued without their 
consent. State laws, and court interpreta­
tions o f them, have granted that consent 
more and more.

Another legal concept being used ever 
more widely is that o f strict liability, 
which makes possible an award o f dam­
ages without any proof o f negligence. In i­
tially it w as applied, for example, to busi­
nesses co ducting abnormally dangerous 
activities. Mow it has been expanded to 
product-liability cases: a plaintiff need 
not prove that the manufacturer o f a 
product was negligent, only that the 
plaintiff was injured while using the prod­
uct in the manner intended.

More states have also adopted looser 
standards o f comparative negligence. 
Even if an accident was partly due to the 
plaintiff’ s own negligence, he can success­
fully sue someone else who also bears 
some o f the blame. In California, for ex­
ample. a woman who stumbled in a 
church parking lot on the way to a meet­
ing sued the church, the group holding the 
meeting and the city, contending that the 
lot was not lit well enough. Although the 
defendants felt she was largely responsi-

T r u c k  S t o p

Tom Leonard’s Miami-based 
trucking firm, founded by his 
grandfather in 1919, was be­
sieged in recent years by a fleet o f 
problems, includingsharp tax in­
creases and price competition.
The company (1984 sales: S21 
million) managed to work around all o f them but one: find­
ing the S5 million in liability insurance it was required to 
carry. Because many Leonard trucL, hauled parts o f the 
space shuttle, rockets and other explosives, underwriters 
kept hiking rates, limiting coverage and finally refusing to 
provide sufficient insurance at any price. When his cover­
age expired last July. Leonard simply shut down.

Insurance is scarce forcarriersof any hazardous materi­
als, especially if flammable or toxic. “ Companies used to 
write us up with no problem," says Leonard. “ But when 
rates changed, we may as well have been child molesters.”

S a w e d  O f f

The saws, lathes and other 
woodworking equipment manu­
factured by the Oliver Machin­
ery Co. o f Grand Rapids are de­
signed to last for years. That sign 
o f good workmanship is anathe­
ma to insurers, who shun haz­
ardous products that can lead to lawsuits over long periods. 
“ A machine may be 50 or 60 years o ’d, been through a 
number o f owners,”  says Company President Dana Bald­
win. “ But if someone gets hurt on it, we will get sued.” 
Largely because o f that exposure, Oliver’s product-liability 
premium quadrupled this year, from $72,000 to S282.000.

Oliver swallowed its rate hike, but others cannot; 34 o f 
the 113 members o f the Wood Machinery Manufacturers 
o f America have left the business. In their place are small, 
single-product compar.ies that do not have the same long 
insurance “ tail”  that often gets caught in lawsuits. ’ y ;
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ble, all three agreed to a settlement paying 
her S80.000.

Perhaps the thorniest concept, one 
that has become a growing factor in many 
cases, is called “j .  j i t  and several liabil­
ity." It allows a plaintiff to sue everyone 
who might share in the responsibility for 
an accident, and if any one o f  the defen­
dants is found to be partially al fault, that 
defendant may be forced to pay the entire 
judgment. Originally, it was applied to 
wrongdoers who had acted in concert, but 
now is more often invoked against defen­
dants who acted independently. In prac­
tice, it increasingly means that awards fall 
most heavily on the defendant with "deep 
pockets," often the one carrying the most 
insurance. The doctrine is now in force in 
nearly 'U  states.

C.,u .vay to sh< 
work— and the 
insurance coveiat- 
case settled last y e .

how these concepts 
s they can have on 
is through a classic 
that began with a

child ’s fall and er.deU with most o f  Chica­
go ’s parks being stripped o f  certain kinds 
o f  playground equipment. It began in 
1978 when two-year-old Frank Nelson 
fell through a wide space at the top o f  a 
slide in a city playground and struck his 
head on the pavement 11 fl. bc ’-'w. He 
suffered severe brain damage; the left side 
o f  his body is still paralyzed, and his 
speech and vision are im jaired. Nelson’s 
family sued the manufacturer o f  the slide, 
the contiactor who installed it and the 
Chicago Park District. Lawyers contend­
ed that the district had been negligent in 
failing to warn against use o f  the slide by 
small children, in not providing proper 
supervision o f  the playground and not 
putting a softer surface under the slide.

Officials o f  the park district and its in­
surer, U.S. Fidelity and Guaranty Co. o f  
Baltimore, still contend thal the primary

responsibility for the accident fell on 
Frank's mother; she allowed the boy to go 
on a slide he was toe young to use. and 
should have been watching him more 
closely. But they never formally accused 
the mother o f  negligence in pretrial pro­
ceedings; such an argument would not 
have succeeded unless they also could 
have convinced a jury that the park dis­
trict bore no blam*. whatever. In this case 
the park district was the defendant with 
the deep pockets— S50 million in liability 
insurance— and Fidelity was afraid thal it 
would be hit with the largest share o f  any 
judgment. Paul Jacob, the insurer’s Chi­
cago branch manager, notes that in Illi­
nois a defendant who is found to bear any 
part o f  the responsibility for an accident 
can be liable for all o f  a damage award. 
Says he: "Showing thal any defendant is 
not \%  negligent is virtually impossible."

Unwilling lo risk paying the damages

a jury might award to a child who had 
been so severely injured, Fidelity offered a 
settlement. It proposed to put up SI.5 mil­
lion to buy an annuity that will make pay­
ments each year to Frank Nelson for the 
rest o f  his life. The f' mily accepted, and 
the case was closed without trial.

But that is not quite the end o f  the sto- 
ry. Fidelity at first canceled the park dis­
trict’s insurance, but eventually renewed 
for much less coverage at a greatly in­
creased premium. "Park districts are a 
terrible risk for any carrier to have to as­
sume," explains Jacob, 'finally, the park 
district, gun-shy becaust several suits are 
still pending against it, began tearing 
down all jungle gyms and slides over 6Vi 
ft. high and carting them out o f  the city's 
513 playgrounds. "Accidents happen no 
matter what you do," says Park District 
Treasurer Jack Matthews. "In  the past, 
when Johnny fell o ff the swings, the park 
superintendent took him to the hospital, 
and that was the end o f  it. Now the parks 
are inundated with suits."

Such cases show how com plex and 
changing legal doctrines can increase the 
risks faced by insurance companies and 
make those risks more unpredictable. But, 
as consumer advocates point out, they do 
not explain the full story. The legal d oc ­
trines in question have been evolving for 
many years. The rise in the number o f  
persona 1-injury lawsuits and the size o f  
jury awards has also been gradual. But 
apart from medical malpractice insur­
ance, which has been a headache for both 
doctors and insurers for at least a decade, 
it is only in the past two years that liability 
premiums have exploded and policies 
have been canceled wholesale.

What happened? Lawyers and con­
sumer activists charge that insurers are 
paying the price—<"r rather, trying to

S t i f f  D r i n k s

From 5 to 6  p.m., the price o f  a 
Heineken beer at the Red Blazer 
restaurant in Concord, N.H., 
was $14.75 instead o f  the usual 
$2.25, and a Beefeater's martini 
cost $40. Inflation? Sort of. The 
Red Blazer and some 400 other 
New Hampshire bars sponsored an Unhappy Hour last 
month to dramatize the rising cost o f  liability insurance for 
liquor retailers. The restaurant’s premium had been hiked 
from $ 1,000 to $ 12,000 annually, and its owner hoisted bar 
tabs in protest. As courts have held tavern own :rs at least 
partly responsible fo r damage caused by intoxicated cus­
tomers, retail liquor outlets have felt the squeeze from in­
surance companies. But Unhappy Hour prices are not likely 
to become permanent: New Hampshire Insurance Com­
missioner Louis Bergeron argues that higher premiums 
have actually raised bar costs no more than 18e a dnnk.

H u t ? s  5Jp
W hen a la te -w inter storm  
dumped nearly 100 in. o f snow 
on California’s Sierra Nevada 
range near Lake Tahoe in March 
1982, operators o f the Alpine 
Meadows ski area closed down 
their 13 lifts and warned guests 
not to venture onto the slopes. When an avalanche struck, 
however, it did not bu ry the ski trails but the parking lot and a 
ski-patrol building, killing seven people. The families o f three 
victims sued Alpine Meadows for $10 million in damages.

Last December a ju ry  decided that the resort was not re­
sponsible fo r the tragedy. Nevertheless, Alpine Meadows 
did not emerge unscathed- legal fees for the trial totaled some 
$700,000, and the resort’s 1986 liability premium doubled to 
nearly $800,000. Like other businesses hit with major cost in­
creases, Alpine Me idows passed on the added expense. It 
raised the price o f i  one-day lift ticket from $24 to $26.

.:\r *a.j

2 4 T IM E ,  M A R C H  24,1986



V?it* f'  ̂ »i JT’l .:•»..•*iy** \ **
$■ */lt*,r*T*• f-«1 . * '-’ { *V »»;i n*.' •-■- *! ;• l J .*“!11•.v 1 *> \i - 
fc* • • ' "  *•*”  '■'■'_iHlfift i j  <

* •u52Jii* ■ -'.vi p? |- ̂ • -*•1 v 'ffif *̂iL''1 • * *  • 
jl?. • • ri ■- *»"*..
|n i f  *• • * m ik Wfj I  n I* Aj i r» Z* -Vii’V Vi m'.j rT-'*I»T;ii i i V («jt'.V.

I jb'^wcejr .':(rvn’vdii* ,'£&-•' '’UfiW- 

. • J ^ ( > » j l * f ? - V l . Vk i* 1̂ ’ f-.‘ •.";-  ̂: >-t l «lU!>‘.' ..

f : V4».0.'!:vl!£S£3fl3fc<\p.- )j&’ •.

.*. ,,r\ .'•*;•’»■ ' ' • • - H % i z \:;J •]■-*< ••' VV-?' -;.

•:*•* vj •,
Y?## *» \L**»*Oil i|4‘1 3\ ’ .‘.i*. *. * *" ■-•?:

make ihe public pay t.V? price— for their 
own mismanagement and bad judgment. 
Liability insurance has always been a no­
toriously cyclical industry. Says Robert 
Hunter, head o f the National Insurance 
Consumer Organization: "A t the top o f  
the cycle you write (policies for) every­
body, no matter how bad. and at the bot­
tom you cancel everybody, no matter how 
good. It's a manic-depressive cycle."

Harsh words, but again containing 
some truth. In the best o f  times, property 
and casualty insurers, the kind that issue 
liability policies, rarely make much mon­
ey on underwriting: the premiums collect­
ed have exceeded claims paid in only two 
o f  the past ten years. Most o f  their profits 
com e from investing the premiums they 
collect. Five years ago. when the prime 
rate, keystone o f the U S. interest-rate 
structure, hit an incredible high o f  21 !49fc. 
such investments paid o ff  very, very well.

Insurers grudgingly concede that they 
went all out to attract premium income 
that could be invested at those towering 
interest rates. They wrote liability policies 
that posed a high risk at premiums low 
enough to almost guarantee an underwrit­
ing loss; competitive rate-cutting slashed 
seme premiums by 2(K£ or more. But the 
insurers never got the bonanza they ex­
pected. Underwriting losses rose faster 
than investment income grew even when 
interest rates were at their peak.

Then the bottom fell out. Interest 
rates began tumbling in 1981; the prime is 
now at an eight-year low o f  9%. Under­
writing losses ballooned. Foreign reinsur­
ers— Lloyd’s o f  London is the biggest—  
lhat mdemnify most American casualty 
companies against extraordinary losses, 
cut back sharply or ran away from the 
business entirely, leaving the American 
fir .Tts to shoulder the losses alone. Finally, 
in 1984 underwriting losses swallowed up 
in .estment income entirely and, accord­
ing to industry statistics, property casual­
ty insurers suffered an overall pretax loss 
o f  S3.8 billion. It was the first red-ink fig­
ure in mne years. In 1985 the pretax loss 
increased to S5.5 billion. Some 40 liability 
insurers have become insolvent in the 
past two years.

L ike the figures on jury verdicts, 
the insurers’ profit-and-ioss sta­
tistics are in sharp dispute. Con­
sumer advocates insist that i f  ad­
justments are ma »e for some 

quirks in insurance accounting (primarily 
involving the treatment o f  taxes, divi­
dends and the rising paper value o f  invest­
ments), the industry’ made a net profit ev­
ery year, ih e  Insurance Information 
Institute, indeed, has acknowledged an 
industry profit after taxes o f  SI.7 billion 
last year, which it contends still amounts 
to a poor return.

The National Insurance Consumer 
Organization maintains that the true fig­
ure was 55 billion. Given lhat, the indus­
try’s critics argue, the premium increases 
now being posted go far beyond what is 
justified. Sneers Gerry Spence, a famed 
W yom ing trial lawyer (no relation to Mi­

■ .... 
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ami's J.B. Spence): "W hat the insurance 
companies have done is to reverse the 
business so that the public at large insures 
the insurance companies." Consumerists 
often point to the judgment o f  Wall Street, 
bardly a Naderite stronghold. Stock trad­
ers bid up the price o f  property-casualty 
insurance shares an average o f  about 50l"o 
last year, in the apparent belief that the 
industry at minimum is on its way back to 
solid profitability.

Well, maybe. But that road to recov­
ery threatens, at least for the moment, to 
cripple large segments o f  the U.S. econo­
my and be extremely costly for every 
policyholder, taxpayer and consumer. Ev­
ery day brings word o f  new repercussions: 
doctors raising their fees, playgrounds 
closing, swimming meets being called off, 
transit systems facing financial jolts, fra- 
tr. ties having their coverage canceled, 
o i ! ;ld service companies closing down. 
Auud all o f  the attendant finger pointing, 
a serious search is under way for some 
solutions.

S elf-insurance is a strategy lhat 
many businesses, professional 
people and governments are 
exploring (or. more often, being 
forced into). But the experience 

o f  doctors indicates it is not much o f  a so­
lution. In the mid-1970s, doctors orga­
nized a number o f  companies, promptly 
dubbed "bedpan mutuals," to write mal­
practice insurance at lower premiums. 
But set sal o f  the bedpan mutuals are said 
to be in financial trouble, and as a group 
they too are raising premiums rapidly. 
G oing bare is an act o f  desperation: busi­
ness executives and professionals who are 
operating without insurance almost unan­
imously voice deep worry lhat a single big 
lawsuit could wipe them out.

As might be - xpected, many are seek­
ing new legislation as a solution. But what 
line should it take? One approach is called 
tort reform, which involves putting limits 
on damage awards in malpractice, negli­
gence and personal-injury cases. A d vo­
cates insist that this will allow insurers to 
get enough o f  a handle on their potential 
risks to make writing liability policies a 
predictable exercise rather than a crap- 
shoo*. The leading ideas: 1
► Put lim its on  p a in -a n d -su ffe r in g  
awards and punitive damages. Republi­
can Senator Mitch M cConnell o f  K en­
tucky has introduced a congressional bill 
encouraging states to cap pain-and-suf­
fering awards at S 100,000 and to require 
that punitive damages be paid to a court, 
as outright fines are, rather than to a 
plaintiff and his or her attorney.
► Establish stricter standards for proving 
who really bears how much o f  the blame 
for an accident or injury. Senator John 
Danforth, a Missouri Republican, is spon­
soring a bill that would set uniform feder­
al standards in product-iiability cases to 
replace the present morass o f  50 often 
conflicting state laws; it would require a 
plaintiff to prove negligence or fault by 
the manufacturer.
► Either abolish the doctrine o f  jo in t and
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several liability or revise it along the lines 
o f  a proposition that Californians will put 
to a vote on June 3. The proposition would 
make a defendant’s share o f  any pain- 
and-suffering award proportionate to the 
defendant’s degree o f  blame; a defendant 
found to bear 25%, say, o f  the responsibil­
ity for an accident or injury could be 
forced to pay no more than 25% o f  the 
damages. That would be more equitable, 
but requiring juries to assess proportion­
ate shares o f  fault among several defen­
dants would add to the complexity o f  law­
suits and the time needed to settle them.
► Limit contingency fees, so that law­
yers would have less incentive to 
seek outsize damages for their 
clients. Several states are ponder­
ing variations on a California law 
that sets up a scale in
medical malprrot.'M. -,.-.scs: an at­
torney can take up to 40% o f  the 
first S50.000 o f  a judgment, but 
that share dwindles by stages to 
only 10% o f  any amount over
S200.000.
► Institute some sort o f  punish­
ment, perhnps a fine, for attor­
neys who file frivolous suits. At 
minimum, reiormers often urge 
adoption o f the European system, 
under which the loser o f  a lawsuit 
usually pays the winner's court 
costs.

This last idea has yet to gain 
much ground, but different com ­
binations o f  the others are being 
advanced in several states. The 
National Conference o f  State 
L egislatu res estim ates that 
around 1,200 bills have been in­
troduced since last December 
dealing with the insurance ctisis 
in one way or another, and most 
contain some sort o f  tort reform.
On the federal level, besides the 
M cConnell and Danforth proposals, a 
R eagan  A d m in istra tion  study group  
headed by Assistant Attorney General 
Richard Willard is expected to recom ­
mend a bill limiting pain-and-suffering 
awards and punitive damages; it would 
also establish fighter standards for gaug­
ing fault to govern suits in federal courts. 
(U ncle Sam has more than a bystander's 
interest: the U.S. was a defendant in more 
than 10,000 damage suits in fiscal 1985, 
and wound up paying 5200 million to 
plaintiffs.)

Some 600 members o f  the National 
Association o f  Manufacturers descended 
on Washington last week to lobby for the 
Danforth bill, which besides setting na­
tional standards for product-liability suits 
would establish a new procedure for 
speedy out-of-court settlement o f  claims 
for econom ic damages. They first gath­
ered at the Marriott Hotel to swap horror 
stories and pep talks. Under present legal 
rules, “ you’re afraid to try anything, put 
any r.ew product on the market,”  cried 
Gust Head bloom, president o f  Michigan's 
A pex Broach & Machinery Co. Peter J.

26

Nord. president o f  Schauer Manufactur­
ing Corp. in Cincinnati, which makes bat­
tery-charging machines, drew loud ap­
plause by declaring, “ There are going to 
be people who are dumb and stupid and 
screw up no matter what we do.” Ohio 
Democratic Congressman Thomas Lu- 
ken showed up to cheer on tiie manufac-. 
lurers. Said he: "Probably no recent issue 
has snowballed so quickly."

After eating paper-bag lunches, the 
manufacturers boarded buses to Capitol 
Hill to buttonhole legislators from their 
home states. So many Michiganders 
packed into the office o f  Democratic Sen­

ator Carl Levin that several o f  the busi­
nessmen had to perch on upended attache 
cases. Levin warned them that “ the whole 
spirit o f  Congress is to get away from reg­
ulation," but promised to take a careful 
look at the Danforth bill. Plaintiffs’ attor­
neys, needless to say, oppose all lort-re- 
form plans. They com m only accuse insur­
ers o f  creating a sense o f  crisis to enact 
laws that would deny just compensation 
to victims o f  malpractice or injury. More 
troubling, they insist that all the tort-re- 
form ideas would undermine a fundamen­
tal principle o f  democracy: the idea that 
any citizen should have unrestricted ac­
cess to the courts for redress o f  any griev­
ances he might suffer. Robert Habush, 
president o f  the Association o f  Trial Law­
yers, says o f  the tort-reform movement, 
“ In my 25 vears in law, this is as serious a 
threat to the civil justice system as I have 
ever seen. People have decided there is 
going to be a hanging, and it is just a ques­
tion o f  what tree and what rope."

In all probability, lhat seriously over­
states the case. Present and former trial 
lawyers populate state legislatures and

Congress in numbers large enough to ! 
wield formidable blocking power. There | 
is a question, loo. o f  whether the courts i 
would uphold any serious tort reforms [ 
that might be enacted. One omen: the i 
Cook County, 111., circuit courl last year 
ruled that major parts o f  a newly enacted 
law stretching out damage awards in 
medical malpractice cases violated the Il­
linois constitution.

The alternative legislative approach 
to the insurance crisis is tighter regulation 
o f  insurance companies. At the federal 
level, trial lawyers and consumer advo­
cates are pressing for repeal o f  the insur­

ance industry’s exemption from 
antitrust laws. That exemption 
allows insurers to share informa­
tion and. according to their oppo­
nents, engage in collusive premi­
um-setting policies that would be 
illegal in any other industry. In 
state legislatures, many proposed 
bills would enlarge the authority 
o f  insurance commissioners to 
block arbitrary policy cancella­
tions and gargantuan premium 
increases. The Florida depart­
ment o f  insurance has written a 
proposed bill that would require 
insurers to disclose what dis­
counts and surcharges they apply 
to premium rates. Without that 
in fo rm a tio n , says In su rance 
Commissioner Bill Gunter, "the 
rate itself is meaningless." He 
adds, "W e think insurers need 
someone to look over their shoul­
der and keep them honest."

One mildly encouraging sign 
is lhat a growing number o f  legis­
lators seem to recognize that, just 
as the crisis has no single cause, it 
cannot have any single solution. 
They are proposing various com ­
binations o f  tighter insurance 

regulation and tort reform. A  bill on the 
verge o f  enactment by the Minnesota leg­
islature would set up "joint underwriting 
associations" o issue liability policies, 
written by the state, to customers who 
could not get commercial insurance; any 
losses would Iv. picked up jointly by the 
state's insurers. But to limit those losses, 
the bill also would restrict punitive dam ­
ages, among other tort reforms.

Some combination o f  measures seems 
needed, and fast. Anything that affects 
matters ranging from the pace o f  oil ex­
ploration to the availability o f  slides in 
Chicago playgrounds must be taken very 
seriously. The nation, once proud o f  its 
fron tier  in d iv idu a lism , has gradu a lly  
adopted a no-risk mentality based on  the 
belief that ifanything bad happens, som e­
one should be made to pay. But as damage 
awards lose any connection to actual 
damages and insurance companies flail 
around anxiously, that someone is turning 
out to be everyone. By George J.CtarcK
Reported by Anne Constabh/Wesblngtoa, B. 
Rue tell Leavltt/Atlante end Michael Riley/ 
LosAngetee
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