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tl * Section 1. FINDINGS AND PURPOSE. (a) Tort law in this state has

12 generally been developed by the courts on a case-by-case basis. While this

13 process has resulted in soma significant changes in the law, including

14 amelioration of the harshness of many common law d o c t r i n e s , the legislature

15 has periodically intervened in order to bring about needed reforms. The

16 purpose of this Act is to enact further reforms in order to create a more

17 equitable distribution of the cost and risk of injury and increase the

18 availability and affordability of insurance.

1? (b) The legislature finds that boroughs, cities, and other govern-

20 mental entities are faced wit h  increased exposure to lawsuits and awards

21 and dramatic increases in the cost of insurance coverage. These escalating

22 cost3 ultimately affect the public through higher taxes, loss of essential

23 services, and los3 of the protection provided by adequate insurance. In

24 order to improve the availability and affordability of quality governmental

25 services, comprehensive reform is necessary.

26 (c) The legislature also finds comparable cost increases in profes-

27 sional liability insurance. Escalating malpractice insurance premiums

28 discourage physicians and other health care providers from initiating or

29 continuing the^r practice or offering needed services to the public and



contribute to the rising costs of consumer health care. Other profersion- 

als, such as architects and engineers, face similar difficult choices, 

financial instability, and unlimited risk in providing services to the 

public.

(d) The legislature also finds that general liability insurance is 

becoming unavailable or unaffordable to many businesses, individuals, and 

nonprofit organizations in amounts sufficient to cover potential losses. 

H igh premiums have discouraged socially and econoraitrlly desirable activ­

ities and encourage many to go without adequate insurance coverage.

(e) It is the intent of the legislature to reduce costs associated 

with the tort system, while ensuring that adequate and appropriate compen­

sation for persons injured through the fault of others is availaolc.
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Sec. 09.17.010. N O N E C O N O M I C  DAMAGES. (a) In an action 

r e c o v e r  damages for p e r s o n a l  i n j u r y  b a s e d  on negligence, damages 

n o n e c o n o m i c  losses shall be l i m ited to 31, 0 0 0 , 0 0 0  for each per 

injured.

(b) The limit u n d e r  (a) of  this s e c t i o n  does noc apply to d 

ages for p h y s i c a l  i m p a i r m e n t  or d i s f i g u r e m e n t .
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Sec. 09.17.010. NONECONOMIC DAMAGES. (a) In an action to 

recover damages for personal injury based on negligence, damages for 

noneconomic losses shall be limited to compensation fcr pain, suffer­

ing, inconvenience, phys cal impairment, disfigurement, loss of enjoy­

ment of life and other nonpecuniary damage.

(b) The amount of damages awarded by a court or jury under (a) 

of this section may not exceed $500,000 for each claim based on a 

separate incident or injury.

Sec. 09.17.020. PUNITIVE DAMAGES. Punitive damages may not be 

awarded in an action, whether in tort, contract, or otTTerwise, unless 

supported by clear and convincing evidence.
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Sec. 0 9 . 17 .0 10 . D A M A G E S  R E S U L ~ : N G  F R O M  CGKMISSIO!! OF A C R I M E  

p e r s o n  wh o  s uf fer s p e r s o n a l  i n j u r y  o r  d e at h r a y  n o 1: r e c o v e r  ca r 

for the p e r s o n a l  i n j u r y  or d e a t h  if the i n j u r i e s  or d e a t h  oc c u 

w h i l e  the p e r s o n  w a s  e n g a g e d  in the c o m i s s i o n  of a felony, the pe 

has b e e n  c o n v i c t e d  of the felony, i n c l u d i n g  c o n v i c t i o n  b a s e d  

g u i l t y  p l e a  or p l e a  or no l o c o n t e n d e r e ,  and  the fe l o n y  s u b s t a n t i  

c o n t r i b u t e d  to the in ju r y  or death. T h i s  s e c t i o n  does no t affec 

r i g h t  o f  a c t i o n  u n d e r  42 U.S.C. 1SS3.
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Sec. 09.17.025. D A M A G E S  R E S U L T I N G  F R O M  I N T O X I C A T I O N  OR  C O M M I S­

SION  OF A CRIME. (a) A  p e r s o n  who suffers p e r s o n a l  injury or d e a t h  

may not bring an a c t i o n  to r e c o v e r  d a m ages for the p e r s o n a l  injury or 

d e a t h  if the injuries or d e a t h  o c c u r r e d  w h i l e  the p e r s o n  was

1 (1 ) v o l u n t a r i l y  u n d e r  the i n f l u e n c e  of i n t o x i c a t i n g  liquor

2 or u n d e r  the i n f l u e n c e  of a c o n t r o l l e d  s u b s t a n c e  listed in AS 11.71,-

3 140 - 11.71.190 a nd the c o n d i t i o n  of b e i n g  u n d e r  the i n f l u e n c e  of the

4 i n t o x i c a t i n g  l i q u o r  or c o n t r o l l e d  s u b s t a n c e  c o n t r i b u t e d  mor e  tha n  50

5 p e r c e n t  to the p e r s o n ' s  i n j u r i e s  or death; if there was 0.10 percent

6 nr m o r e  by w e i g h t  of a l c ohol in the p e r s o n ' s  b i o M  or  0 . 1 0  grams or

7 mor e  of a l c o h o l  p er 210 liters of the p e r s o n ' s  breath, it is presumed

8 that the p e r s o n  w as u n d e r  the i n f l u e n c e  of i n t o x i c a t i n g  liqucr; or

9 (2) e n g a g e d  in the commissi, a  of a felony, if the felony

-X*-10 was causa l l y  r e l a t e d  to the i n jury or d e * t h  in time, place, or activi-

11 ty; however, n o t h i n g  in this p a r a g r a p h  s h all affect a right of a c t i o n

12 u n d e r  42 U.S.C. 1983.

13 (b) T he p r o v i s i o n s  of (a)(1) of rhis s e c t i o n  ds not a p ply to a

14 p e r s o n  who suffers p e r s o n a l  i n jury or d e a t h  c a u s e d  by the intentional

15 act of a n o t h e r  p e r s o n  or persons.
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16 Sec. 09.17.030. I T E M I Z E D  VERDICTS. In e v ery case w h ere damages

17 for p e r s o n a l  i n jury are a w a r d e d  by Che court or jury, the verdict

13 shaal be i t e m i z e d  b e t w e e n  e c o n o m i c  loss and n o n e c o n o m i c  loss, if any.

19 as follows:

20 (1 ) past e c o n o m i c  loss;

21 (2 ) past n o n e c o n o m i c  loss;

22 (3) future e c o n o m i c  loss;

23 (4) future n o n e c o n o m i c  ss; and

24 (5) p u n i t i v e  damages.
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25 Sec. 0 9 . 1 7.035. P E R I O D I C  PAYMENTS. (a) In an a c t i o n  to re .over

26 damages, the court shall, at the request of an i n jured party, enter

* 27 j u d g m e n t  o r d e r i n g  that a m o u n t s  a w a r d e d  a j u d g m e n t  c r e d i t o r  tor future

23 d a m ages be p aid to the m a x i m u m  extent f e a sible by p e r i o d i c  p a y ments

29 r a ther thin by a l u m p - s u m  p a y m e n t  if the a w a r d  equals or exceeds

1 $ 1 0 0 , 0 0 0  in future damages.

2 (b) The court m ay r e q u i r e  s e c u r i t y  be posted, in o r der to ensure

3 that funds are a v a i l a b l e  as p e r i o d i c  p a y m e n t s  b e c o m e  due. The court

4 m ay not r e q u i r e  s e c u r i t y  to be p o s t e d  if an a u t h o r i s e d  insurer, as

5 d e f i n e d  in a C 71,90.900, a c k n o w l e d g e s  to the court its o b l i g a t i o n  to

6 d i s c h a r g e  the judgment.

7 (c) A j u d g m e n t  o r d e r i n g  p a y m e n t  of f u ture d a m a g e s  by p e r i o d i c

3 p a yment shall s p e c i f y  the recipient, the d o l l a r  amou n t  of the pay-

9 ments, the i n t e r v a l  b e t w e e n  p a y ments, a nd the n u m b e r  of payme n t s  or

10 the p e r i o d  of time o v e r  w h i c h  p a y m e n t s  s h all be made. P e r i o d i c  pay-

11 m e n t s  s h all be c u m u l a t i v e l y  a d j u s t e d  a n n u a l l y  by a p p l y i n g  each y e a r

12 the a n n u a l  race of c h a n g e  in Che c o n s u m e r  p r i c e  i n d e x  for all u r b a n

13 c o n s u m e r s  for Che A n c h o r a g e  M e t r o p o l i t a n  A r e a  as p u b l i s h e d  by the 

B u r e a u  of L a b o r  S t a t i s t i c s  of the U n i t e d  States D e p a r t m e n t  of L a b o r

15 for the i m m e d i a t e l y  p r e c e d i n g  year. Payme n t s  m a y  be m o d i f i e d  only in

16 the event of the d e a t h  of  the j u d g m e n t  creditor, in w h i c h  case pay-

17 m e n t s  m a y  not be r e d u c e d  or t e r m inated, but shall be p aid co persons

13 to w h o m  the j u d g m e n t  c r e d i t o r  o w e d  a d u t y  < *  support, as p r o v i d e d  by

19 law, i m m e d i a t e l y  b e f o r e  death. In the event the j u d g m e n t  c r e d i t o r

20 o w e d  no dut y  of s u p port to d e p e n d e n t s  at the time of  the j u d g m e n t

21 c r e d i t o r ' s  death, the m o n e y  r e m a i n i n g  s h all be d i s t r i b u t e d  in accor-

22 d a n c e  w i t h  a wil l  of the d e c e a s e d  j u d g m e n t  c r e d i t o r  a c c e p t e d  into

23 p r o b a t e  or u n d e r  the i n t e s t a t e  laws of the s t ate if the d e c e a s e d  ha d

24 no will.

25 (d) If the court finds that the j u d g m e n t  del or has e x h i b i t e d  a

26 c o n t i n u i n g  p a t t e r n  of f a i ling to m a k e  p a y m e n t s  r e q u i r e d  u n d e r  (c) of

27 this section, the court shall, in a d d i t i o n  Co the r e q u i r e d  p e r i o d i c

23 pa y m e n t s ,  o r d e r  Che j u d g m e n t  d e b t o r  to p ay the j u d g m e n t  c r e d i t o r  any

29 d a m a g e s  c a u s e d  by the f a i l u r e  to m a k e  u e r i o d i c  payments, i n c l u d i n g

1 costs and a t t o r n e y  fees.

I
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Sec. 09.17.050. L I M I T E D  L I A B I L I T Y  OF CE R T A I N  D I RE CT OR S AND 

OFFICERS. (a) Unless the act or o m i s s i o n  c o n s t i t u t e d  gross n e g l i­

gence, a pe rs on  m ay  not r e c o v e r  tort damages for p ers ona l injury, 

death, or da m ag e to p r o p e r t y  fo r an act or e m i ss io n  to act ir. the 

c o ur s e  and  scope of o f f i c i a l  duties, as a m em b e r  or of f i c e r  of the

f o l l o w i n g :

18'
( 1 ) a m e m b e r  of the b o a r d  of di rec to rs or an o ff i c e r  of a

i 191

I
2 0 |

*
21 I

|
2 2 ;

23:  

24 ,
I

251

I
26;

I
1 .  

2 7 '
II

2 8 -

1 i
I

2
I

j!

n o n p r o f i t  corporation;

(2 ) a m e m b e r  of the b o a r d  of dir ectors of a pu bl ic  or 

n o n p r o f i t  hospital, or a m e m b e r  o f a ci tiz en 's  a d v i s o r y  b o a r d  of any 

hos pit al;

(3) a m e m b e r  of a sc h oo l b o a r d  of a sch ool  district;

(A) a m e m b e r  of the g o v e r n i n g  body, a- commis sio n,  or a 

c it iz en 's  a d v i s o r y  c o m m i t t e e  of a m u n i c i p a l i t y  of the state.

(b) N o t w i t h s t a n d i n g  (a) of this section, the duties and l i a b i l­

ities of a d i r e c t o r  or o f f i c e r  of a n o n p r o f i t  c o r p o r at io n to the 

c o r p o r a t i o n  or the c o r p o r a t i o n ' s  s h a r e h o l d e r s  ma y  not be limited or 

modified.

on(c) In this s ec t io n " n o n p r o f i t  c o r p o r a t i o n "  means a corporati 

chat q u a l i t i e s  for e x e m p t i o n  from t a x a t i o n  un de r 26 U.S C. 501(c)(3) 

or (A) (I nternal R ev enu e Code).
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11 Sec. 09.17.045. L I M I T E D  L I A B I L I T Y  O F  C E R T A I N  DI R E C T O R S  AND

• 12 O F F ICERS. (a) U n l e s s  the act or o m i s s i o n  c o n s t i t u t e d  gross negli-

13 gence, a p e r s o n  ma y  net r e c o v e r  d a m a g e s  for a n e g l i g e n t  act or omis-

t
J.4 s i o n  to act, in the c o u r s e  and scope of o f f i c i a l  duties, from the

v. 15 following:

16 ( 1 ) a m e m b e r  of the b o a r d  of d i r e c t o r s  or an o f f i c e r  of a

17 n o n p r o f i t  corporation;

18 (2 ) a m e m b e r  of tha b o a r d  of d i r e c t o r s  of a p u b l i c  or

19 n o n p r o f i t  h o s p i t a l  or a c o m m u n i t y - b a s e d  a d v i s o r y  b o a r d  of a hospital;

20 (3) a m e m b e r  of a s c hool b o a r d  of a school district;

21 (4) a m e m b e r  of a g o v e r n i n g  board, commission, or c i t i c e n

22 a d v i s o r y  c o m m i t t e e  of a m u n i c i p a l i t y  in the state.

23 (b) N o t w i t h s t a n d i n g  (a) of this section, the duties and liabil-

t 24 itifcs of a d i r e c t o r  or  o f f i c e r  of a n o n p r o f i t  c o r p o r a t i o n  to the
i
1 25 c o r p o r a t i o n  or the c o r p o r a t i o n ' 3 s h a r e h o l d e r s  m ay not be l i m ited or

26 modified.



Sec. 09.17.050. E F F E C T  OF C O N T R I B U T O R Y  FAULT. In an a c t i o n  

b a s e d  on fault s e e king to recover d a m a g e s  for injury or d e a t h  to a 

p e r s o n  or h arm to p r o p erty, c o n t r i b u t o r y  fault ch a r g e a b l e  to the

c l a i m a n t  di m i n i s h e s  p r o p o r t i o n a t e l y  the amount a w a rded as c o m p e n s a t o r y  

d a m a g e s  for the injury a t t r i b u t a b l e  co the c l a i mant's c o n t r i b u t o r y  

fault, but does not b ar recovery.
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Sec. 09.1 7.070, C G L L A 7 E K A L  BEN EFITS. (a) A f t e r  "he fact finder 

has r e n d e r e d  an a wa rd  co a cla imant, and after the court has awa rde d 

coses a n d a t t o r n e y  fees, a d ef en da nt n a y  introd uce  evidence o f amounts 

r e c e i v e d  or co be r e c ei ve d  by the c l a i m a n t  as c o m p e n s a t i o n  for the 

sane i n j u r y  fron c o l ia ce ra l sources char do not hav e a right of subro- 

ga cio n by  law or contract.

(b) If the d ef en d a n t  elects to int ro duc e ev ide nc e under (a) of 

this se ct! the cl ai m an t na y  in tr o d u c e  ev ide nc e of

( , > the amount chat the a ct u a l  a t t or ne y  fees incurre d by 

the c l a i m a n t  in o bt ai n i n g  the a war d e x c e e d  the am oun t of at tor ne y fees 

a w a r d e d  co the cl ai ma n t by the court; and

(2 ) the amount chat the c l a i m a n t  has paid or c on tr ib ut ed  to

secure the r ig ht to an ins ur a nc e b e n e f i t  i nt rod uce d by the defendant 

as evidence.

(c) If the total am ount of c o l l a t e r a l  benefits i n tr od u ce d as

e v i d e n c e  u n d e r  (a) of this s ec ti on ex c e e d s  the total amount that the 

c l a i ma nt  i n t r o d u c e d  as eviden ce  u n d e r  (b) of this section, the court 

shall d e d u c t  fro m the total aw ard the am ou nt  by w h i c h  the va^ue of the 

n o n s u b r o g a t e d  sum a w a r d e d  u n de r (a) of this sec tio n exceeds the amount 

of p a y m e n t s  u n d e r  (b) of this section.

id) N o t w i t h s t a n d i n g  (a) of this section, the de fen dan t nav  not

2 1
, int rod uc e e v i de nc e of

( 1 ) be n et it s  that u n d e r  federal law can no t be re du ce d or

o f f s e t ;

( 2 ) a d e ce as ed 's  lire ins ura nc e policy; or

(3) gr at ui to us  b e n ef it s pro vi de d r n  che claimant.

(e) This se ct ion  does not a ppl y to a medic,il m a l p r a ct ic e action

filed u n d e r  AS 09,55.

d o \\« 'rd T u \ 4-j-
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6 Sec. 09.17.055. C O L L A T E R A L  BENEFITS. (a) A f t e r  the face finder

5 has r e n d e r e d  an auufd to a claimant, and a f t e r  the court has a w a r d e d

6 costs an d  a t t o r n e y  fees, a d e f e n d a n t  t*.ay introduce ev uence of amounts

7 r e c e i v e d  or  to be r e c e i v e d  by the claimant as c o m p e n s a t i o n  for the

9 same i n jury from c o l l a t e r a l  sources that do not have a right of subro-

9 g a t i o n  a g a inst the c l a imant by law or contract.

1~ (b) If the d e f e n d a n t  e l e c t 3 to i n t r oduce e v i dence u n d e r  (a) of

11 this section, the claimant m ay i n t r o d u c e  evidence of

12 (1 ) the amount chat the a c tual a t t orney fees incurred by

13 the claim a n t  e x c e e d  the amount of the a t t o r n e y  fees a w ^ -ded to the

14 claimant; and

15 (2) the amount that the claimant has p a i d  or c o n t r i b u t e d  to

16 s e cure the right to an i n s urance b e n efit i n t r o d u c e d  by the defendant

17 as evidence.

18 (c) If the total amou n t  of c o l l a t e r a l  benefits i n t r o d u c e d  as

19 e v i d e n c e  u n d e r  (a) of this s e c t i o n  exceeds the total amount that the

20 c l a i m a n t  i n t r o d u c e d  as e v i d e n c e  u n d e r  (b) of this section, the court

21 shall d e d u c t  from the amount a w a r d e d  the claimant, the amount by w h i c h

22 the v a l u e  of the benef i t s  u n d e r  (a) of this s e c t i o n  exceeds the amount

23 of p a y m e n t s  u n d e r  (b) of this section.

24 (d) N o t w i t h s t a n d i n g  (a) of this section, Che de f e n d a n t  may not

25 i n t r o d u c e  e v i dence of

26 ( 1 ) b e r efits that cann o t  be r e d uced or offset by federal

27 law;

28 (2 ) a d e c e a s e d ' s  life i n s u r a n c e  policy; or

29 (3) g r a t uitous b e n e f i t s  p r o v i d e d  to -the claimant.

1

2

(e) This s e c t i o n  does not apply to a m e d i c a l  m a l p r a c t i c e  a c tion 

f i led und ,r AS 09.55.
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Sec. 09 .1 7. 06 0.  A P P O R T I O N M E N T  OF DA MA GE S.  (a) In all accior 

i n v o l v i n g  faulc of n o re chan or.e p a r r y  co Che accicn, i n c l u d i n g  chirc 

p a r r y  defendar.cs and p e r s o n s  w h o  h a v e  b e e n  r e l e a s e d  u n d e r  AS 09.17. 

070, che courc, u n l e s s  o t h e r w i s e  a g r e e d  b y  all parri es,  sh all  in sc ru c 

che j u r y  co a n s w e r  s p e c i a l  i n c e r r c g a r c r i e s  or, if t her e is no jurv  

sh al l m a k e  fi ndi ng s, i n d i c a c i n g

( 1 ) che a m o u n c  of d a m a g e s  e a c h  c l a i m a n t  w o u l d  be en ti tl e 

co r e c o v e r  if c o n t r i b u t o r y  faulc is d i s r e g a r d e d ;  and

( 2 )  cp.e p e r c e n t a g e  or che cocal fault or all of che pa r c i e

Co each c l a i m  thac is a l l o c a t e d  to e a c h  c la i ma nt , d ef e n d a n t ,  chird

p a rr y c e r e n d a n c ,  anc p e r s o n  who has b e e n  r e l e a s e d  frcm l i a b i l i t y  ur.de 

AS 09. 17 .0 70 .

(b) In d e t e r m i n i n g  che p e r c e n t a g e s  of fault, the trier of fa 

s h al l c o n s i d e r  bo th  the n a t u r e  o f the c o nd uc t of each p a r t y  at faul 

and che e xt e n t  of the ca us al  r e l a t i o n  b e t w e e n  the c o n d u c t  and t 

d a ma ge s claimed. The crier of fact m a y  d e t e r m i n e  that two or me 

pe r s o n s  are co be tr e ate d as a s i n g l e  p a r t y  if their c o n d u c t  wa s 

ca use  of the da m age s c l a i m e d  and che s e p a r a t e  act c: o m i s s i o n  of ea 

p e r s o n  c a n n o t  be d i s t i n g u i s h e d .

(c) The co urt  s hal l d e t e r m i n e  che a wa rd  of d a m a g e s  to ea0  1

c l a i m a n t  in a c c o r d a n c e  w i t h  the findir.gs, subj ect  to c r e d u c t i o n  ur c
%

AS 0 9 . 1 7 . G 7 0 ,  an d en ter  j u d g m e n t  a g a i n s t  each p a r t y  liable. The cou  

als o s hal l d e t e r m i n e  and state in the j u d g m e n t  ea ch  p a r t y ' s  e qu it ab  

s h a r e  of che o b l i g a t i o n  to e a c h  c l a i m a n t  in a c c o r d a n c e  w i t h  the r 

s p e c c i v e  p e r c e n t a g e s  of faulc.

(d) Th e co ur t shall e n t e r  j u d g m e n t  a g ai ns t each p a r t y  l ia b l e

the b a s i s  of j u i a c  and s e v e r a l  li a b i l i t y ,  ex cep t thac a p a r t y  w h o

a l l o c a t e d  less chan 50 p e r c e n t  of the total fault a l l o c a t e d  to ai l t
I

p a r t i e s  m a y  not be j o i n t l y  l i a b l e  for  m o r e  chan twice the percer.ta

of f a u l c  a l l o c a t e d  to thac party.



3 Sec. 09. 17.060. a PPORTION'MENT O F  D A M AGES. (a) In all actions

t* i n v o l v i n g  fault of m o r e  t h a n  one p a r t y  to the action, i n c l u d i n g  fhird-

5 P ^ vt/ d e f e n d a n t s  and p e r s o n s  w ho hav e  b e e n  r e l e a s e d  u n d e r  AS 09.17.-

6 070, the court, unle s s  o t h e r w i s e  a g r e e d  by all parties, s h all instruct

7 the jur y  to a n s w e r  s p e c i a l  i n t e r r o g a t o r i e s  or, if there is no jury,

3 shall m a k e  findings, i n d i c a t i n g

9 (1) the a m o u n t  of d a m a g e s  e a c n  c l a i m a n t  w o u l d  be e n t i t l e d

10 to r e c o v e r  if c o n t r i b u t o r y  fault is d i s r e g a r d e d ;  and

11 (2 ) the p e r c e n t a g e  of the total fault of all of the p a r t i e s

12 to e a c h  c l a i m  that i3 a l l o c a t e d  to e a c h  claimant, defendant, third-

13 p a r t y  d e f e ndant, and p e r s o n  w ho h a 3 b e e n  r e l e a s e d  from liability u n d e r

14 AS 09.17.070? for this p u r p o s e  the court m a y  d e t e r m i n e  that two or

15 m o r e  persons are to be t r e a t e d  as a 3 in gle party.

16 (b) In d e t e r m i n i n g  the p e r c e n t a g e s  of fault, the crier of fact

17 s h a l l  c o n s i d e r  bot h  the n a t u r e  of the c o n d u c t  of e ach 'arty at fauit

13 and the extent of che c a usal r e l a t i o n  b e t w e e n  the conduct and the

19 d a m a g e s  claimed.

20 (c) The court s h all d e t e r m i n e  the a w a r d  of damages to e ach

21 c l a i m a n t  in a c c o r d a n c e  w i t h  the findings, s u b j e c t  to a r e d u c t i o n  u n d e r

22 AS 09.17.070, and e n ter j u d g m e n t  a g a i n s t  e a c h  p a r t y  liable on the

j 23 b a s - 3  of rules of s e v eral liability. T h e  court shall also d e t e r m i n e

I
24 and state i.:i t he j u d g m e n t  e a c h  p a r t y ' s  e q u i t a b l e  share of the obliga-

i
25 tion to e ach claimant in  a c c o r d a n c e  w i t h  che re s p e c t i v e  p e r c e n t a g e  of

26 fault.

I

(I
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Sec. 09.1 7.0 70 . E F F E C T  OF  R E L E A S E .  When  a r e l e a s e  or covenar.

noc co sue or not  co e n f o r c e  j u d g m e n t  is g i ve n in go od  f a i t h  co cr.a c

two or m o r e  pe rs on s li abl e in core for  che sane i n j u r y  or che sac

w r o n g f u l  d ea th

( 1 ) ic do^s no c  d i s c h a r g e  a n y  of che o c h e r  c o r c f e a s o r s  frc

l i a b i l i c v  for che i n j u r y  or w r o n g f u l  d e a t h  u nl e s s  its Ceres so prc

vide; but ic r ed uc es  che c l a i m  a g a i n s t  che ot he r s co che e x t e n t  of ar

a m o u n c  s c i p u l a c e d  by che r e l e a s e  or  che c ov en an c , or in the a m o u n t  c

che c o n s i d e r a c i o n  pai d for ic, w h i c h e v e r  is c!'e g ro ae e r ;  and

(2 ) it d i s c h a r g e s  che c o r c f e a s o r  co w h o m  ic is g i v e n  frc

al l .Liability for c o n c r i b u c i o n  co any  o c h e r  corcre aso r.

Sec .  0 9 . 1 7 . 0 7 0 .  Er. -ECT OF RELEASE. A r e l e a s e ,  c ovenanc  noc co 
28 s u e ,  o r  s i m i l a r  a g r e em en t  e nC e r e d  inCo  by a c l a im a n c  and a p e r s o n

l i a b l e  d i s c h a r g e s  chac p e r s o n  f r om  l i a b i l i t y  co che c l a i m a n t ,  hue i c

1 does not d i s c h a r g e  a n o t h e r  p e r s o n  liable u p o n  Che same c _ a i m  unless

2 che r e l e a s e ,  c ovenanc  n o t  Co s u e ,  o r  s i m i l a r  a g r e em en t  p r o v i d e s  f o r
3 d i s c h a r g e .  H oweve r ,  che c l a im  o f  t h e  r e l e a s i n g  p e r s o n  a g a i n s c  o c h e r
9 p e r s o n s  i s  r e d u c e d  by che amounc o f  the- r e l e a s e d  p e r s o n ' s  e q u i c a b  e
5 s h a r e  o f  che o b l i g a c i o n ,  d e t e rm i n e d  i n  a c c o r d a n c e  w i t h  che p r o v i s i o n s
6 o f  AS 0 9 . 1 7 . 0 6 0 .

- m -
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7 Sec. 09.17.080. C O N T I N G E N T  FEE A G R E E M E N T S .  (a) An attorney may

3 n o t  contract tor o r  c o l lect a c o n t i n g e n c y  fee for r e p r e s e n t i n g  a

9 p e r s o n  s e e k i n g  d a m ages in c o n n e c t i o n  w i t h  an a c t i o n  tor p e r s o n a l

10 i n jury b a s e d  on n e g l i g e n c e  in e x cess of 25 p e rcent of the amount

1 re ^ered.

12 (b) If p e r i o d i c  p a y m e n t s  for f u t u r e  d a m a g e s  are awarded, the

13 p r e s e n t  v a l u e  of the p e r i o d i c  p a y m e n t s  roust be i n c l u d e d  in co m p u t i n g

14 the total awar' fro m  w h i c h  a t t o r n e y  fees are c a l c u l a t e d  u n d e r  this

L5 _ection.

L6 (c) An a t t o r n e y  ma y  not c o n t r a c t  f or or receive a fee for d e­

ll f a nning a p e r s o n  a g a i n s t  a c l a i m  for d a m a g e s  in conn« c t ion w i t h  an

13 a c t i o n  for p e r s o n a l  injury b a s e d  un n e g l i g e n c e ,  in i of 25 per-

15 cer' of the amount r e c o v e r e d  o r  if no a m o u n t  is r t . ^ . e r e d  by the

20 pl a i n t i f f ,  25 p e r c e n t  of the a m ount in con t r o v e r s y .

21 (d) The lim i t a t i o n s  in (a) - (c) of this s e c t i o n  apply w h e t h e r

22 the recovery is by settlement, a r b i t r a t i o n ,  or  judgment.

J t’f

£ ~ L  (  faS 0 4 .  L o . 0 1 cloeA- A.

•^AlAv L-v0 '~<d'C-. cd 'fiA.y-f- /^j _



v r ^ r r c v s A  \jers• O'v.

Sec. 09.17.900. DEFINITION. In this c h a p t e r  "fault" includes 

acts or om i s s i o n s  thac are in any m e a s u r e  n e g l i g e n t  or reckless coward 

che p e r s o n  or p r o p e r t y  of the actor or others, or tha- subject a 

pers o n  to strict tort liability; the ter m  also includes b r e a c h  of 

w a r r anty, u n r e a s o n a b l e  as s u m p t i o n  of r i s k  not c o n s t i t u t i n g  an e n f o r c e­

able express consent, misu s e  of a p r o d u c t  for w h i c h  che defendant 

o t h e r w i s e  w o u l d  be liable, and u n r e a s o n a b l e  failure to avoid an injury

1 or  to m i t i g a t e  damages; legal r e q u i r e m e n t s  of causal r e l a t i o n  appl

2 bot h  to faulc as the basis for l i a b i l i t y  and to c o n t r i b u t o r y  fault.

3 * Sec. 3. AS 0 9 . 3 0 . 0 6 5  is a m e nded Co read:
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Sec. 09.30.065. OFFERS Or JUD GM E NT , Ao anv cine more chan 10 

davs b ef o r e  the trial begins [ON O R BE FO RE  THE  50TH DAY FOLLOWING  THE 

F I L I N G  OF AN  A N S W E R  IN A CIVIL A C TI ON , A N D  ON  THE FIFTH DAY FO LLOWING 

T H E DA Y D I S C O V E R Y  CLOSES AS O R D E R E D  BY THE  COURT], either the party 

m a k i n g  a c l a i m  or the party d e f e n d i n g  a g ai ns t a claim may  serve upon 

the a d ve rs e p a r t y  an offer co a l l o w  j u d g m e n t  to be entered [IN C O M­

PLETE  S A T I S F A C T I O N  OF THE CLAIM] for the m o n e y  or pr ope rty  or to the 

e ff e c t  s p e c i f i e d  in che offer, w i t h  costs [COST] Cher, accrued. If 

w i t h i n  1 0  davs a fte r tne service of the o f fe r che a d ve rse  party serves 

w r i t t e n  n o t i c e  that the offer is acc epted, ei the r p a rt y may then file 

the o f f e r  and no t i c e  of ac ce p t a n c e  tog- 'her with  prcof of service, and 

the c l e r k  shall en ter judgment. An  „fer noc ac c ep te d within 10 days 

is c o n s i d e r e d  w i t h d r a w n  and e v i d e n c e  of that o ffe r is noc admi ssi bl e 

ex ce pt  in a p r o c e e d i n g  to d e t e r m i n e  costs and a t t or ne y  fees [THE FORM 

OF J U D G M E N T  A F T E R  V E R D I C T ] . If che judgme nt  fin all y entered on che

c l a i m  as to w h i c h  an offer has b e e n  ma de  un de r this section is not

m o r e  f a vo ra bl e to che offeree chan  che offer, the offeree shall oav 

costs i n c u r r e d  af ter service of che offer, and the court may also 

r e qu ir e p a ym en t of re asonable a c t u a l  a t t o r n e y  fees incurred a ft er  

service of the offer, and the i n t e r e s t  aw a r d e d  u n de r AS 4 5 . 4 5 . 0 1 0 (a) 

and a c c r u e d  up to che date j u d g m e n t  is en t e r e d  shall be adjusted as 

f o l l o w s :

( 1 ) if che offeree is the p a r ty  m ak i n g  the claim, the

in te re st  rata shall be reduced by five [TWO] p e rc en t a year;

(2 ) if the offeree is the pa rty  d ef e n d i n g  against the

claim, the in te re st  race shall oe i n c r e a s e d  by five [TWO] p e rc en t  a 

year.

-  I 3- —



(b) T h e  f a c e  char an o f f e r  is m a d e  b u r  n or  a c c e p t e d  d o e s  nor

p r e c l u d e  a s u b s e q u e n c  offer. W h e n  the l i a b i l i t y  cf one p a r c v  tc

a n o c h e r  has b e e n  d e t e r m i n e d  b y  v e r d i c t ,  o r d e r ,  o r  j u d g m e n t ,  b u t  the

a m o u n t  or e x t e n t  of  the l i a b i l i t y  r e m a i n s  to be d e t e r m i n e d  by f u r t h e r  

p r o c e e d i n g s ,  the p a r t y  a d j u d g e d  l i a b l e  m a y  m a k e  an o f f e r  of j u d g m e n t ,  

w h i c h  s h a l l  h a v e  che sane e f f e c t  as an o f f e r  m a d e  b e f o r e  trial if it 

is s e r v e d  w i t h i n  a r e a s o n a b l e  t i m e  n o t  less than 10 days b e f o r e  che 

c o m m e n c e m e n t  of h e a r i n g s  to d e t e r m i n e  the a m o u n c  or e x t e n t  of l i a b i l i­

ty.

(c) E x c e p t  for civi l c o m m i t m e n t  an d  c h i l d  c u s t o d y  acti ons , this

s e c t i o n  a p p l i e s  co al l civi l a c t i o n s .

O  -P rec/ o * f r~ (^LO'v'S-^
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4 Sec. 09.30.065. OFFERS OF J U D G M E N T .  At any tine mor e  than 10

5 davs before the trial begins [ON O R  B E F O R E  T HE 6C TK D AY F O L L O W I N G  THE

6 F I L I N G  OF AN  A N S W E R  IN A CIVIL A C T I O N ,  A N D  Go T H E  F I FTH DAY FOLLOWING

7 T H E  D AY D I S C O V E R Y  CLOS E S  AS O R D E R E D  3Y T H E  COL R T ] , e i t h e r  the party

3 m a k i n g  a c l a i m  or the party d e f e n d i n g  a g a inst a claim m ay serve upon

9 the adverse p a r t y  an o f fer to a l l o w  j u d g m e n t  to be e n t e r e d  in complete

10 s a t i s f a c t i o n  of the c l a i m  for the m o n e y  or  p r o p e r t y  or to the effect

11 s p e c i f i e d  in the offer, wit h  cost t h e n  accrued. If w i t h i n  10 days

12 a f t e r  che s e r v i c e  of the offer the a d v e r s e  p a r  y serves w r i t t e n  notice

13 that the o f f e r  is accepted, either p a r t y  m ay then file the o f f e r  and

14 n o t i c e  of a c c e p t a n c e  together w i t h  p r o o f  service, and the clerk

15 shall e n ter ^udgment. A n  offer n ot a c c e p t e d  w i t h i n  10 days if con*

16 s i d e r e d  withdrav;n and evidence of c h a t  o f f e r  is not a d m i s s i b l e  except

17 in  a p r o c e e d i n g  to d e t ermine Che f o r m  of j u d g m e n t  a f t e r  verdict. If

13 the j u d g m e n t  f i n ally e n t ered on che c l a i m  as to w h i c h  an o f f e r  has

19 b e e n  mad e  u n d e r  this s e c tion is not m o r e  f a v o r a b l e  to the o f f e r e e  chan

20 che offer, the i n t erest awarded u n d e r  AS 0 9 . 3 0 . 0 7 0  LAS 45.45.010(a)]

21 a nd a c c r u e d  up to the date judgment is e n t e r e d  shall be a d j u s t e d  as

22 follows:

23 (i) if the offeree is t h e  p a r t y  m a k i n g  che claim, che

24 i n t e r e s t  rate s h all be reduced by f i v e  [TWO] p e rcent a year;

25 (2) if the offeree it t h e  p a r t y  d e f e n d i n g  a g a i n s t  the

26 c l a i m  the i n t erest rate shall be i n c r e a s e d  by five [TWO] p e r cent a

27 year.

- 1 7 “
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A S  09. 30 .07 0 is amen ded  b y  ad di ng  a n e w  subs ect ion  

(b) Ex cep t wh e n the court finds that the parties he 

o t h e r w i s e ,  p r e j u dg ne nt  interest ac c r u e s  from the day the 

a c t i o n  accrues.

_S^v5V.W_ \J<TJlO'-y

29 Sec. 09.30.070. I N T EREST ON J U D G M E N T S .  The r.\te of interest on

1 j u d g m e n t s  and d e c r e e s  for the payment of m o n e y  is e m a l  to the 12th

2 F e d e r a l  R e s e r v e  d i s t r i c t  discount r ate as d e t e r m i n e d  u n d e r  AS 45.45.-

3 010(b) [10.5 P E R C E N T  A YEAR], except that a j u d g m e n t  or decree founded

4 on a c o n t r a c t  in writing, pr o v i d i n g  f o r  the p a y ment of interest until

5 p a i d  at a s p e c i f i e d  rate not e x c e e d i n g  the legal rate of interest for

6 that type of contract, bears interest at che rate s p e c i f i e d  in the

7 c o n t r a c t  if the interest rate is sec out in che judgment or decree.

3 * Sec. 5. AS 0 9 . 3 0 . 0 7 0  ? amended by a d d i n g  a new s u b s e c t i o n  Co read:

9 (b) Except w h e n  the court finds that the p a r ties h ave agreed

10 ot h e r w i s e ,  p r e j u d g m e n t  interest a c c r u e s  f r o m  the day p r o cess is served

11 on the d e f e n d a n t  or the d ay the d e f e n d a n t  r e c e i v e d  w r i t t e n  notifies-

12 tio n  of che claim, w h i c h e v e r  is earlier. E v i d e n c e  to be c o n s i d e r e d  by

13 the find e r  of fact m a y  include che a m o u n c  of the p r e j u d g m e n t  interest

14 that m a y  be a d ded to the award.

:o read: 

ve agr ee d 

c au se of
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Sec. 0 9 . 5 5. 5 43 . AW AR DS . Except: as p r o v i d e d  in AS 09.17

in a m a l p r a c t i c e  a c t i o n  shall be a w a r d e d  in a c c o r d a n c e  w i t h  p 

of che c o m m o n  law.

. da mag e 

ni n e iple

-2.) - i



2 1

n

i23

20
w outc

(b) In m a k i n g  an award of att orney fees co a prevailing parcy 

Che court shall consider actual attorney fees incurred by each part 

in the civil action. Actual attorney fees shall be s u p p o r t e d  b 

affidavit from the attorney repres enting each party.

15 * Sec. 6 . AS 0 9 . 6 0 . 0 1 0  is r e p e a l e d  and r e e n a c t e d  Co read:

16 Sec. 09.60.010. COSTS A ND A T T O R N E Y  FEE? A L L O W E D  P R E V AILING

17 PARTY. The s u p r e m e  court shall d e t e r m i n e  by rule or order the costs,

18 if any, that m ay be a l l o w e d  a p r e v a i l i n g  party in a civil action.

19 U n l e s s  s p e c i f i c a l l y  a u t h o r i z e d  by s t a t u t e  o r by agreement b e t w e e n  the

20 parties, a t t o r n e y  fees m ay not be a w a r d e d  to a p a rty in a civil a c tion

21 for p e r s o n a l  injury, d e a t h  or p r o p e r t y  d a m a g e  related to or a r i sing

22 out of fault, as d e f i n e d  in AS 0 9 . 1 7.900.

c
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S e c . 0 9 . 6 3 . 0 4 5 v E a i F i C A T i p : :  c f  c : v : l  c

• (a) E x c e p t  as1

P^cvlc^d. in (b ) ox ch«.s s e c ^ x c n  s v p ^v  £ p —* i ~ -h *• „
  ’ e -e -/ cc..,piaj.nut answer, c r a s s - c i a i -

and ccuncerclai.tr, shall be s i g n e d  and v e - i ^ ^ e d  hv - u  „s wv. a..u ve, —  .ec av ehc p a r r y  or che

a t t o r n e y  o f  che p a r t y  fi li ng  che p l e a d i n g  and shall b e a r  a s t a c e n e n c

thac che p e r s o n  s i g n i n g  che p l e a d i n g  b e l i e v e s  che scacarcencs m a d e  in 

che p l e a d i n g  are crue. If che court: finds thac a scaterer.r r.sce i 

che cotr.plainc, ans wer , c r o s s - c l a i m , or c o u n c e r c  lair, was k n o w i n g !  

u n tr ue , up on  n o c i o n  of a parry, the p e r s o n  si g nin g che oleacir.g n a v  b

c o m p e l l e d  to s h o w  cause w h y  che p e r s o n  s ig ni ng  che p l e a d i n g  s h o u l d  nc

be h e l d  in concem.pc of courr.

(b) For g o o d  cause, a ccm.p lair.c, answer, cross-claim, c 

c o u n t e r - c l a i m  c a y  be ri le d w i t h o u t  v e r i f i c a t i o n ; c r o v i d a c , h o w e v e r  

chat v e r i f i c a t i o n  of che p l e a d i n g  by che p a r ty  or a t t o r n e y  of ch 

p a r t y  sh all  be m a d e  w i t h i n  15 days of che fi lin g of the ple ading.

£ 6 ^ \J£rri -ops

2 Sec. 09.17.040. V E R I F I C A T I O N  OF C I V I L  CLAIMS. The p a rty or the

3 a t t orney of the p a r t y  shall s ign and v e r i f y  each complaint, answer,

4 cross-claim, a nd c o u n t e r c l a i m  that the p a r t y  files. The v e r i f i c a t i o n

5 must include a s t a t e m e n t  that the p e r s o n  s i g n i n g  the p l e a d i n g  believes

6 the st a t e m e n t s  mad e  in the p l e a d i n g  are true. If the court finds that

7 a st a t e m e n t  m a d e  in the c o m plaint answer, cross-claim, or  counter-

8 c l a i m  was k n o w i n g l y  untrue, and u p o n  m o t i o n  of a p a r t y  the p e r s o n

9 s i g n i n g  che p l e a d i n g  shall be c o m p e l l e d  to s h o w  cause w h y  the o e r s o n

LO s i g n i n g  the p l e a d i n g  s h ould not be hel d  in c c n t e m p t  of court.
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13 * Sec. 7 AS 09.16.010, 09.16.020. 09.16.030, 09.16.0^0, 09.16.050, and

2 1* 0 9 . 1 6 . 0 6 0  are repealed.
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* Sec. 15. A P P L I C A B I L I T Y . S e c t i o n s  1 - 5 tc 3

causes of a c t i o n  a c c r u i n g  on or a c t e r  the e f f e c t i v e  date of this A c t

/

24 * Sec. 15. A P P L I C A B I L I T Y .  S e c t i o n s  I - 7 of this Act a p p l y  to all

25 causes of a c t i o n  a c c r u i n g  a f ter the e f f e c t i v e  d ate of this Act, except chat

26 AS 09. 1 7 . 0 5 5 ( a )  e n a c t e d  in sec. 2 of this Act applies to all co n t r a c t s  for

27 the p r o v i s i o n  cf collate', il b e n e f i t s  that are formed or  renewed a f t e r  che

28 ef f e c t i v e  dace of this Act.
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29 * Sec. 16. SEVERABILITY. If any p r o v i s i o n  of Chi3 Act, or the

1 a p p l i c a t i o n  thereof to any p e r s o n  or  c i r c u m s t i n c e  is h e l d  invalid, the

2 remainder of this Act and the a p p l i c a t i o n  to o t her persons or c i r c u m s t a n c e s

3 shall r .c be a f f ected thereby.

- 2  l a -
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A M E N D M E N T  -- H C S  C S S B  3 7 7 (Jud)

D e le t e  all  o f  s e c t i o n  16 a n d  r e p l a c e  w i t h  the f o l l o w i n g :

* Sec. 16.

(a) T h e  D e p a r t m e n t  o f  L a w  s h a l l  c o l l e c t  a n d  a n a l y z e

i n f o r m a t i o n  p e r t a i n i n g  to the i n s u r a n c e  crisis-' -‘an d  its r e­

lat i on  to the  c i v i l  J u s t i c e  s y s t e m  ir A l a s k a .  T h e  s t u d y  m a y  

inc l ud e an a n a l y s i s  o f  c l o s e d  i n s u r a n c e  c l a i m  f i l e s  an d

i n s u r a n c e  c o m p a n y  f i n a n c e s .

(b) A l l  s t a t e  a g e n c i e s  s h a l l  c o o p e r a t e  f u l l y  w i t h  the 

D e p a r t m e n t  o f  L a w  in  the c o l l e c t i o n  a n d  a n a l y s i s  of  i n f o r­

ma t i o n  n e c e s s a r y  to c o n d u c t  the s t u d y  u n d e r  \.a) o f  this 

section.

(c) T h e  ‘ D e p a r t m e n t  o f  L a w  s h a l l  r e p o r t  Its f i n d i n g s

under th is  s e c t i o n  to th e l e g i s l a t u r e  no l a t e r  t h a n  the 

30th d a y  of t h e  F i f t e e n t h  S t a t e  L e g i s l a t u r e .

* -  - W  -* -  I
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A * Sec. 17. The D e p a r t m e n t  of Law, w i t h  the a s s i s t a n c e  of the D e p a r t m e n t

5 of C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t ,  shall contract for

6 ( 1 ) a study of c l o s e d  i n s u r a n c e  claims to identify

7 (A) the extent to w h i c h  the legal s y s t e m  has or  has not

3 b e e n  the cause of d r a m a t i c  l i a bility i n s u r a n c e  i n c r eases and c o v e r a g e

9 r e d u c t i o n  in crisis lines in Alaska;

10 (B) h ow v i c t i m s  are f a ring u n d e r  the p r e sent system; and

11 (C) w hat the v a r i o u s  s p e c i f i c  tort r e form p r o p o s a l s  will

12 a c t u a l l y  accomplish;

13 (2) a study of i n s u r a n c e  c o m p a n y  finances to d e t e r m i n e

14 (A) the extent co w h i c h  d r a m a t i c  liability i n s u r a n c e  rate

15 increases and c o v e r a g e  l i m i t a t i o n s  in A l a s k a  are, or are noc, cost-

16 j u s t i f i e d  in r e l a t i o n  to awards, sett l e m e n t s ,  and r e l evant court

17 d e c i s i o n s  in A l a s k a  i n v o l v i n g  p e r s o n a l  injury, death, or p r o p e r t y

13 d a m a g e  b a s e d  on  fault; and

19 (B) the exte n t  to w h i c h  l e g i s l a t i v e  or  re g u l a t o r y  actions

20 a f f e c t i n g  the tort s y s t e m  in A l a s k a  are n e c e s s a r y  to r e s olve che

21 s t a t e’s liability i n s u rance crisis.
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* Sec. 16. This  Ac r Cakes e f f e c t  i c s e d i a c e l y  in a c c o r d a n c e - w i t h  AS 

1 0 . 0 7 0 ( c ) .

24

22 * Sec. 18. Except for AS 0 9 . 1 7.080. a d d e d  by sec. 2 of this Act, this

23 Act takes e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  AS 01.10.070(c).

* Sec. 19. AS 0 9 . 1 7.080, a d d e d  by sec. 2 of this Act, o nly takes effect

25 if sec. 14 of this A c t  does not pass e ach h o u s e  of the leg i s l a t u r e  by at

26 least a t w o - thirds m a j o r i t y  vote. If AS 0 9 . 1 7 . 0 8 0  takes effect, it takes

27 effect i m m e d i a t e l y  u n d e r  AS 01.1 0 . 0 7 0 ( c ) .

- z ? - I



COMPARISON BETWEEN HOUSE BILL 53? and SENATE BILL 377 

(Versions as of 5/6/86)

0 -6. Co^orvv,' ^  A/Vn .S

s g ,  2 V  ( o - ' V

15 Sec. 0 9 . 1 7 . 0 1 0 .  N O N E C O N O M I C  D A M AGES. (a) In a n  a c t i o n  to

16 r e c o v e r  d a m a g e s  f or p e r s o n a l  inju r y  b a s e d  on  n e g l i gence, d a m a g e s  for

17 n o n e c o n o m i c  l o s s e s  s h a l l  be l i m i t e d  to comp e n s a t i o n  f or p a i n ,  suffer-

18 ing, i n c o n v e n i e n c e ,  p h y s i c a l  i m p a i r m e n t ,  d isfigurement, los s  of enjoy-

19 m ent of life a n d  o t h e r  n o n p e c u n i a r y  damage.

20 (b) The a m o u n t  of d a m a g e s  a w a r d e d  by a court or j u r y  u n d e r  (a)

21 of this s e ction m a y  n o t  e x c e e d  $ 5 0 0 , 0 0 0  for each c l a i m  b a s e d  on a

22 s e p a r a t e  i n c i d e n t  or injury.
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Sec .  0 9 . 1 7 . 0 2 0 .  PUN IT IVE  DAMAGES. P u n i t i v e  d amage s  
awarded i n  an a c t i o n ,  w h e t h e r  i n  t o r t ,  c o n t r a c t ,  o r  o t h  
s u p p o r t e d  by c l e a r  and  c o n v i n c i n g  e v i d e n c e .

m ay 

e r w i s e

not be 

u n l e s s
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Sec. 0 9 . 1 7 . 0 1 0 .  D A M A G E S  R E S U L T ! M G  F R O M  C O U M I S S I O M  OF A CRIME, 

p e r s o n  who s u f f e r s  p e r s o n a l  i n j u r y  or d e a t h  m a y  n o n  r e c o v e r  d a ~ z z <  

fo r the p e r s o n a l  i n j u r y  or d e a t h  if the i n j u r i e s  or d e a t h  •■'ccurri 

w h i l e  the p e r s o n  w a s  e n g a g e d  in the  c o m m i s s i o n  of a felony, th e perse 

has b e e n  c o n v i c t e d  of the fe l o n y ,  i n c l u d i n g  c o n v i c t i o n  b a s e d  on 

g u i l t y  plea o r  p l e a  of n o l o  c o n t e n d e r e ,  a n d  the f e l o n y  s u b s t a n t i a l !

c o n t r i b u t e d  to the i n j u r y  or de ath . This s e c t i o n  does n o t a f f e c t

19 L  ^ r ~
r i g h t  of a c t i o n  u n d e r  42 U. S.C . 1983.

S 3 3 0 -

26 Sec. 0 9 . 1 7 . 0 2 5 .  D A M A G E S  R E S U L T I N G  F R O M  I N T O X I C A T I O N  OR  C0MMIS-

27 SION OF A CRIM E .  (al A n»rs'"’ who s u f f e r s  p e r s o n a l  i n j u r y  or d e a t h

23 m a y  not bring a n  . co re^.'v°.r d a m a g e s  for the p e r s o n a l  injury or

d e a t h  if the i n j u r i e s  or d e a t h  o c c u r r e d  w h i l e  the p e r s o n  was

1 (1 ) v o l u n t a r i l y  u n d e r  the influence of i n t o x i c a t i n g  l i q u o r

2 or under t h e  i n f l u e n c e  of a c o n t r o l l e d  substance l i s t e d  in AS 11.71.-

3 140 - 1 1 . 7 1 . 1 9 0  a n d  the c o n d i t i o n  of b e ing u n d e r  the i n f l u e n c e  of the

6 i n t o x i c a t i n g  l i q u o r  or c o n t r o l l e d  s u b s t a n c e  c o n t r i b u t e d  m o r e  tha n  50

5 percent to t he p e r s o n ' s  i n j u r i e s  or  death; if t h e r e  w as 0 . 1 0  p e r c e n t

6 or more by w e i g h t  of  a l c o h o l  in the p e r s o n ' s  b l o o d  or 0 . 1 0  g r ams or

7 more of a l c o h o l  p e r  210 liters of the person's b r e a t h ,  it is p r e s u m e d  

thut the p e r s o n  w a s  u n d e r  the i n f l u e n c e  of i n t o x i c a t i n g  liquor; or

9 (2 ) e n g a g e d  in the c o m m i s s i o n  of a f e l o n y ,  if the felony

10 was c a u s a l l y  r e l a t e d  to the inju r y  o r  d e a t h  in time, place, or a c t ivi-

ty; however, n o t h i n g  in this p a r a g r a p h  shall a f f e c t  a r i ght of a c t i o n

12 u n d e r  42 U . S . C .  1983.
\

(b) T h e  p r o v i s i o n s  of (a)(1) of this s e c t i o n  do not a p p l y  to a 

person w ho s u f f e r s  p e r s o n a l  i n j u r y  or  d e a t h  caused by the i n t e n t i o n a l

\
\

8

13

14

15 act of a n o t h e r  p e r s o n  or persons.
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Sec. 0 9 . 1 7 . 0 2 0 .  I T E M I Z E D  V E R D I C T S .  In e v e r y  case  w h e r e  damasi

\
for  p e r s o n a l  i n j u r y  are a w a r d e d  b y  Che c o u r t  or jury, the verdic 

s h a l l  b e  Itetnize'^bTtwden e c o n o m i c  loss and  n o n e c o n o m i c  loss if an} 

and  e c o n o m i c  loss s ha ll be f u r t h e r  i t e m i z e d  by c a t e g o r y .  I t e n i z a t i c  

of e c o n o m i c  loss b y  c a t e g o r y  i n c l u d e s :  ( 1 ) a m o u n t s  i n t e n d e d  to cor

p e n s a t e  f o r  r e a s o n a b l e  e x p e n s e s  that h a v e  b e e n  in cu r r e d ,  or w h i c h  wi l 

be i n c u r r e d ,  fo r n e c e s s a r y  m e d i c a l ,  s u r g i c a l ,  x- r ay , dent al,  o r othe 

h e a l t h  o r  r e h a b i l i t a t i v e  s er v i c e s ,  drugs, an d  therapy ; (2 ) a m o u n t  

i n t e n d e d  to c o m p e n s a t e  for lost w a g e s  or loss of e a r n i n g  c a p a c i t y ;  ant

(3) al l o t h e r  e c o n o m i c  lo ss es  g r a n t e d  by the fac t finder. A verdic: 

sh al l f u r t h e r  d e t e r m i n e  the a m o u n t s  i n t e n d e d  to c o m p e n s a t e  for  injury
t

or l o s s e s  i n c u r r e d  b e f o r e  the v e r d i c t  a n d  a m o u n t s  i n t e n d e d  to c o m p e n­

sate f or  lo s se s that w i l l  be i n c u r r e d  in the future.

16 Sec. 0 9 . 1 7 . 0 3 0 .  I T E M I Z E D  VE R D I C T S .  I n  e v ery case w h e r e  d a m a g e s

17 for p e r s o n a l  i n j u r y  are a w a r d e d  by the court or  jury, the v e r d i c t

18 s h a l l  be i t e m i z e d  b e t w e e n  e c o n o m i c  loss a n d  n o n e c o n o m i c  loss, if any,

19 as follows:

20 (1 ) past e c o n o m i c  loss;

21 (2 ) pas t  n o n e c o n o m i c  loss;

22 (3 ) f u t u r e  e c o n o m i c  loss;

23 (4 ) futu r e  n o n e c o n o m i c  loss; and

24 (5 ) p u n i t i v e  damages.

\
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Sec. 0 9. 1 7 . 0 3 0 .  F U T U R E  D A M A G E S .  (a) Th e court: shall'’ red uc e 

l u m p - s u m  a w a r d  of fut ure  d a m a g e s  to its p r e s e n t  va lu e.  In recuci\| 

the a w a r d  to p r e s e n t  va lu e,  the c o u r t  s h a l l  c o n s i d e r  i n f l a t i o n  and th. 

e s t i m a t e d  f u t u r e  e a r n i n g  c a p a c i t y  of  the i n j u r e d  person.

(b) T h e  c o u r t  m a y  e n t e r  a j u d g m e n t  that fu t u re  d a m a g e s  be paic 

in w h o l e  or  in p a r t  b y  p e r i o d i c  p a y m e n t s  r a t h e r  than  b y  a lump-surj 

p a y m e n t ;  the j u d g m e n t  sh all  in clu de , if n e c e s s a r y ,  o t h e r  p r o v i s i o n s  t 

a s s u r e  t h a t  f u n ds  are a v a i l a b l e  as p e r i o d i c  p a y m e n t s  b e c o m e  d u e l  

I n s u r a n c e  f r o m  an a u t h o r i z e d  i n s u r e r  as d e f i n e d  in A S  2 1 . 9 0 . 9 0 0  or 

f r o m  the M e d i c a l  I n d e m n i t y  C o r p o r a t i o n  of  A l a s k a  is s u f f i c i e n t  a s s u r­

anc e  t h a t  fu nds  w i l l  be av ai la bl e.  A n y  p a r t  o f the a w a r d  that is paid 

on a p e r i o d i c  b a s i s  sh all  b e a d j u s t e d  a n n u a l l y  a c c o r d i n g  to c h a n g e s  ir. 

the c o n s u m e r  p r i c e  i n d e x  in the c o m m u n i t y  w h e r e  the c l a i m a n t  resides . 

Th e  c o u r t  sh all i n c l u d e  as a part  of the c o s ts  a w a r d e d  to the c l a i m a n t  

the c o s t s  of  p r o v i d i n g  p e r i o d i c  p a y m e n t  o f  f u t u r e  d a m ag es .

(c) A  j u d g m e n t  o r d e r i n g  p a y m e n t  of f u t u r e  d a m a g e s  b y p e r i o d i c  

p a y m e n t  s h a l l  s p e c i f y  the r e c i p i e n t ,  the  d o l l a r  a m o u n t  o f  the  p a y ­

me n t s ,  the i n t e r v a l  b e t w e e n  p a y m e n t s ,  a n d  the n u m b e r  o f  p a y m e n t s  or 

the p e r i o d  of time o v e r  w h i c h  p a y m e n t s  s h a l l  be ma de. P a y m e n t s  m a y  be 

m o d i f i e d  o n l y  as p r o v i d e d  in (d) of  th is  s e c t i o n  or in the e v e n t  of 

the d e a t h  o f  the j u d g m e n t  c re di to r,  in w h i c h  case  p a y m e n t s  m a y  n o t  oe 

r e d u c e d  or  te r m i n a t e d ,  b u t  shall be p a i d  to p e r s o n s  to w h o m  the j u d g­

me n t  c r e d i t o r  o w e d  a d u t y  of suppor t, as p r o v i d e d  by law, i m m e d i a t e !’/ 

b e f o r e  death. In the e v en t the j u d g m e n t  c r e d i t o r  o w e d  no d u t y  If 

s u p p o r t  to d e p e n d e n t s  at the time of the j u d g m e n t  c r e d i t o r ' s  death, 

the m o n e y  r e m a i n i n g  shall be d i s t r i b u t e d  in a c c o r d a n c e  w i t h  a w i l l  of
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the d e c e a s e d  j u d g m e n t  c r e d i t o r  or  u n d e r  the i n t e s t a t e  lavs of th 

s ta te if the d e c e a s e d  h a d no w i ll .

(d) Th e c o urt  that r e n d e r e d  the o r i g i n a l  j u d g m e n t  ma y , upc

p e t i t i o n  of the j u d g m e n t  c r e d i t o r ,  m o d i f y  the j u d g m e n t  to a v a r d  adci 

t i o n a l  d a m a g e s  if the j u d g m e n t  c r e d i t o r  incurs m e d i c a l  e x p e n s e s  tha

w e r e  n o t  i n c l u d e d  in the o r i g i n a l  j u d g m e n t  and c o u l d  n o t  h a v e  bee'

r e a s o n a b l y  a n t i c i p a t e d  at the time  of  trial.

(e) If the c o u r t  fi nds th a t the j u d g m e n t  d e b t o r  ha s e x h i b i t e d  < 

c o n t i n u i n g  p a t t e r n  of f a i l i n g  to m a k e  p a y m e n t s  r e q u i r e d  u n d e r  thii 

s e c t i o n ,  the c o ur t  shall, in a d d i t i o n  to the r e c u i r e d  periodic* i  r

p a y m e n t s ,  o r d p r  the j u d g m e n t  d e b t o r  to p a y  the j u d g m e n t  c r e d i t o r  arm

\
d a m a g e s  c a u s e d  by the f a i l u r e  to m a k e  p e r i o d i c  p a y m e n t s , i n c l u d i n g  

c os ts a n d  a t t o r n e y  fees. ^

(f) If at a ny  time f o l l o w i n g  e n t r y  of j u d g m e n t ,  a j u d g m e n t

d e b t o r  f a i l s  to m a k e  a p a y m e n t  in a t i m e l y  f a s h i o n  a c c o r d i n g  to the 

terms of  the p a r t  o f the j u d g m e n t  r e l a t e d  to p e r i o d i c  p a y m e n t s ,  the 

j u d g m e n t  c r e d i t o r  m a y  p e t i t i o n  the c o u r t  thac r e n d e r e d  the o r i g i n a l  

j u d g m e n t  f or  an o r d e r  r e q u i r i n g  p a y m e n t  b y  the j u d g m e n t  d e b t o r  of the 

o u t s t a n d i n g  p a y m e n t s  in a lump sum. In c a l c u l a t i n g  the a m o u n t  o f  the 

l u m p - s u m  j u d g m e n t  u n d e r  this s e c t i o n ,  the co urt  sh all  total th e r e­

m a i n i n g  p e r i o d i c  p a y m e n t s  du e a n d  o w i n g  to the j u d g m e n t  c r e d i t o r .  

This a m o u n t  m a y  no t be c o n v e r t e d  to its p r e s e n t  va lue . Th e  c o u r t  m\^- 

also r e q u i r e  the p a y m e n t  of i n t e r e s t  on the o u t s t a n d i n g  j u d g m e n t .



9 *erf-J.■'<- '

S 3  3  > 3 -

0
*3*

(^ Co  ̂  t-\

1

2

3

A

5

6

7

8 

9

10
11

12
13

1A

15

16

17

18 

1 . 

20 

21 
22 

23 

2A

25

26

27

28 

29

1

25

26

27

28 

29

Sec. 09 . 1 7 . 0 3 5 .  P E R I O D I C  P A Y M ENTS. (a, In  an  a c t u m  to r e c o v e r  

d a m a g e s , the court shall, at the r e q uest of an i n j u r e d  party, e n t e r  

j u d g m e n t  o r d e r i n g  that a m o unts a w a r d e d  a j u d g m e n t  c r e d i t o r  for future 

d a m a g e s  he pai d  to the m a x i m u m  e x tent f e a s i b l e  by p e r i o d i c  p a y m e n t s  

r a t h e r  t h a n  by a l u m p - s u m  p a y m e n t  if the award e q u a l s  o r  e x c eeds

$ 1 0 0 , 0 0 0  in future damages.

(b) The court m ay r e q u i r e  s e c u r i t y  be p o s ted, in o r d e r  to e n sure 

that f u nds are a v a i l a b l e  as p e r i o d i c  p a y m e n t s  b e c o m e  due. The court 

m a y  not r e q u i r e  s e c u r i t y  to be p o s t e d  if an a u t h o r i s e d  i n s urer, as 

d e f i n e d  in AS 21 . 9 0 . 9 0 0 ,  a c k n o w l e d g e s  to the court its o b l i g a t i o n  to 

d i s c h a r g e  the j u d gment.

(c) A  j u d g m e n t  o r d e r i n g  p a y m e n t  of  f u t u r e  d a m a g e s  by p e r i o d i c  

p a y m e n t  shall s p e c i f y  the recipient, the d o l l a r  a m o u n t  of the p a y­

men t s ,  the i n t e r v a l  b e t w e e n  p a y m ents, a n d  the n u m b e r  of p a y m e n t s  or 

the p e r i o d  of time o v e r  w h i c h  p a y m e n t s  s h a l l  be made. P e r i o d i c  p a y­

m en t s  s h all be c u m u l a t i v e l y  a d j u s t e d  a n n u a l l y  by a p p l y i n g  eac h  y ear 

the a n n u a l  rate of c h a n g e  in the c o n s u m e r  p r i c e  i n dex for all u r b a n  

c o n s u m e r s  for the A n c h o r a g e  M e t r o p o l i t a n  A r e a  as p u b l i s h e d  by the 

B u r e a u  of  L a b o r  S t a t i s t i c s  of the U n i t e d  Stat e s  D e p a r t m e n t  of L a b o r  

f or the i m m e d i a t e l y  p r e c e d i n g  year. P a y m e n t s  m a y  be m o d i f i e d  o nly in 

the e v e n t  of the d e a t h  of the j u d g m e n t  c r e ditor, in w h i c h  case p a y­

m en t s  m a y  not be r e d u c e d  or  t e r m inated, but s h all be pai d  to p e r s o n s  

to w h o m  the j u d g m e n t  c r e d i t o r  o w e d  a d u t y  of s u p port, as p r o v i d e d  by 

law, i m m e d i a t e l y  b e f o r e  death. .: the e v e n t  the j u d g m e n t  c r e d i t o r  

o w e d  no duty of s u pport to d e p e n d e n t s  at the time of the j u d g m e n t  

c r e d i t o r ' s  death, the m o n e y  r e m a i n i n g  s h a l l  be d i s t r i b u t e d  in a c c o r­

d a n c e  w i t h  a w ill of the d e c e a s e d  j u d g m e n t  c r e d i t o r  a c c e p t e d  into 

p r o b a t e  or  u n d e r  the i n t e s t a t e  laws of the s t ate if the d e c e a s e d  ha d  

n o  will.

(d) If the court finds that the j u d g m e n t  d e b t o r  has e x h i b i t e d  a 

c o n t i n u i n g  p a t t e r n  of f a i l i n g  to mak e  p a y m e n t s  r e q u i r e d  u n d e - (c) of 

this s e c tion, the court shall, in a d d i t i o n  to the r e q u i r e d  p e r i o d i c  

p a y m e n t s ,  o r d e r  the j u d g m e n t  d e b t o r  to pay the j u d g m e n t  c r e d i t o r  any 

d a m a g e s  c a u s e d  by the f a ilure to m a k e  p e r i o d i c  p a y m e n t : , i n c l u d i n g

costs and a t t o r n e y  fees.



clx« a m

2 Sec. O S . 17.040. V E R I F I C A T I O N  O F  C I V I L  CLAIMS. Th e  p a rty or the

3 a t t o r n e y  of the p a rty shall s i g n  and v e r i f y  e a c h  complaint. answer.

/♦ c r o s s - c l a i m ,  and c o u n t e r c l a i m  that the p a r t y  files. T he v e r i f i c a t i o n

5 m u s t  i n c l u d e  a s t a t e m e n t  that the p e r s o n  s i g n i n g  the p l e a d i n g  believes

6 the s t a t e m e n t s  m a d e  in  the p l e a d i n g  are true. If the court finds that

7 a s t a t e m e n t  m a d e  in the co m p l a i n t ,  answer, c r o s s - c l a i m ,  or counter-

8 c l a i m  w as k n o w i n g l y  u n t rue, and u p o n  m o t i o n  of a p a rty the p e r s o n

9 s i g n i n g  the p l e a d i n g  shall be c o m p e l l e d  to s ^ o w  c a u s e  why the p e r s o n

1̂ 0 s i g n i n g  the p l e a d i n g  s h ould not be h e l d  in c ntempt of court.

VVfc ^ 2 -
* Sec. 6 . A S  0 9 .6 3  is a m e n d e d  by a d d i n g  a n e w  se c t i o n  to read:

Sec. 0 9 . 6 3 . 0 4 5 .  V E R I F I C A T I O N  O F C I V I L  C L A I M S . (a) E x c e p t  as

p r o v i d e d  in (b) o f  this se ct ion , e v e r y  c o m p l a i n t ,  answc-r, c r o s s - c l a i m ,  

and  c o u n t e r c l a i m  s h al l be s i g n e d  an d v e r i f i e d  by the p a rt y o r the 

a t t o r n e y  o - the p a r t y  f i l i n g  the p l e a d i n g  an d  shall b ea r  a s t a t e m e n t  

that r .e p e r s o n  s i g n i n g  the p l e a d i n g  b e l i e v e s  the s t a t e m e n t s  m a d e  in 

the p l e a d i n g  are true. If the c o u r t  fines that a s t a t e m e n t  m a c e  i 

the c o m p l a i n t ,  answer, c r o s s - c l a i m ,  or c o u n t e r c l a i m  was knowing;, 

u n t r u e ,  u p o n  m o t i o n  of a party, the p e r s o n  s i g n i n g  che p l e a d i n g  m a y  b 

c o m p e l l e d  to s h o w  c au se  w h y  the p e r s o n  s i g n i n g  the p l e a d i n g  s h o u l d  no 

be h e l d  in c o n t e m p t  of court.

(b) Fo r g o o d  cause, a c o m p l a i n t ,  answer, c r o s s - c l a i m

counter-claim, m.av be f i l e d  w i t h o u t  v e r i f i c a t i o n ;  pr ov id e d,  h o w e v e r  

that  v e r i f i c a t i o n  of the p l e a d i n g  by che p a r t y  or a t t o r n e y  of

p a r t y  s h a l l  be  m a d e  w i t h i n  15 days  of the fi l i n g  of the pl ea d i n g .

c
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Sec. 0 9 . 1 7 . 0 4 0 .  L I M I T E D  L I A B I L I T Y  0? C E R T A I N  DIP.ICTCRS ANT 

OF F I C E R S .  (a) U n l e s s  che ace or o m i s s i o n  c o n s t i t u t e d  cr oss  r.eslV

g e n c e , a p e r s o n  m a y  non  r e c o v e r  tore d a m a g e s  fo r p e r s o n a l  injurvj 

death, or d a m a g e  Co p r o p e r t y  for an act or o m i s s i o n  to act in the

c o u r s e  an d s c o p e  o f  o f i i c i a l  dut ies , as a m e m b e r  or o f f i c e r  of the

f o l l o w i n g :

( 1 ) a m e m b e r  of the b o a r d  of d i r e c t o r s  or an o f f i c e r  of 

n o n p r o f i t  c o r p o r a t i o n ;  \

\

(2 ) a m e m b e r  of the b o a r d  o f d i r e c t o r s  of a p u b l i c  c

n o n p r o f i t  h o s p i t a l ,  or a m e m b e r  of a c i t i z e n ' s  a d v i s o r y  b o a r d  of an 

h o s p i t a l ;

(3) a m e m b e r  of a school b o a r d  of a sc ho ol  district;

(4) a m e m b e r  of the g o v e r n i n g  body, a c o m m i s s io n,  or

c i t i z e n ' s  a d v i s o r y  c o m m i t t e e  of a m u n i c i p a l i t y  of the state.

(b) N o t w i t h s t a n d i n g  (a) of this s ec ti on,  the duties an c li a b l e  

i ti es of a d i r e c t o r  or o f f i c e r  of a n o n p r o f i t  c o r p o r a t i o n  to the 

c o r p o r a t i o n  or the c o r p o r a t i o n ' s  s h a r e h o l d e r s  m a y  not be l i m i t e d  o: 

m o d i f i e d .

(c) In this s e c t i o n  " n o n p r o f i t  c o r p o r a t i o n "  m e a n s  a c o r p o r a t o r ,  

that q u a l i f i e s  for e x e m p t i o n  f r o m  t a x a t i o n  u n d e r  26 U.S.C. 5 0 1 ( c ) ( 3 )  

( I n t e r n a l  R e v e n u e  Code).
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11 S e c - 09.17.045. L I M I T E D  L I A B I L I T Y  O F  C E R T A I N  D I R E C T O R S  A N D

12 O F F ICERS, (a) U n l e s s  the act or o m i s s i o n  c o n s t i t u t e d  g r oss negli-

13 gence, a p e r s o n  m a y  not r e c o v e r  d a m a g e s  for a n e g l i g e n t  act o r  cmis-

14 s i o n  to act, in the c o u r s e  and s c o p e  of o f f i c i a l  duties, f r o m  the

15 follov;ing:

16 (1 ) a m e m b e r  of the b o a r d  of d i r e c t o r s  cr  an o f f i c e r  of a

17 n o n p r o f i t  c o r p o r a t i o n ;

(2 ) a m e m b e r  of the b o a r d  of d i r e c t o r s  of a p u b l i c  or

n o n p r o t i t  h o s p i t a l  or a c o m m u n i t y ~ b a s e d  a d v i s o r y  b o ard of a hospital;

20 (3) a m e m b e r  of a school b o a r d  of a school d i s t r i c t ;

21 (4) a m e m b e r  of a g o v e r n i n g  board, com m i s s i o n ,  or c i t i c e n

22 a d v i s o r y  c o m m i t t e e  of a m u n i c i p a l i t y  in the state.

23 (b) N o t w i t h s t a n d i n g  (a) of this s e c tion, the d u t i e s  and lia'oil-

24 ities of a d i r e c t o r  or o f f i c e r  ot a n o n p r o f i t  c o r p o r a t i o n  to the

25 c o r p o r a t i o n  or the c o r p o r a t i o n ' s  s h a r e h o l d e r s  m ay not be l i m i t e d  or

26 mo d i f i e d .
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Sec. 0 9 . 1 7 . 0 5 0 .  E F F E C T  OF C O N T R I B U T O R Y  FA U L T . In an a c t !  

b a s e d  on f aul c s e e k i n g  to r e c o v e r  d a m a g e s  for i n j u r y  or c e s c h

/
p e r s o n  or h a r m  Co p r o p e r t y ,  c o n t r i b u t o r y  f a ul t c h a r g e a b l e  to t

191

c l a i m a n t  d i m i n i s h e s  p r o p o r t i o n a t e l y  the a m o u n t  a w a r d e d  as c o m p e n s a t e

2 0 i| , _
d a m a g e s  for an i n j u r y  a t t r i b u t a b l e  to the c l a i m a n t ' s  c o n t r i b u t e

17

18 

19 l!

16

2 1
fault, b u t  does not  b a r  recovery,
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27 Sec. 0 9 . 1 7.050. E F F E C T  OF  C O N T R I B U T O R Y  FAULT. In an a c t i o n

28 b a s e d  on fault s e e k i n g  to r e c o v e r  d a m a g e s  for i n jury or d e a t h  to a

29 p e r s o n  or h a r m  to pr o p e r t y ,  c o n t r i b u t o r y  fault c h a r g e a b l e  to the

c l a i m a n t  d i m i n i s h e s  p r o p o r t i o n a t e l y  the a m o u n t  a w a r d e d  as c o m p e n s a t o r y  

d a m a g e s  for the i n jury a t t r i b u t a b l e  to the c l a i m a n t ' s  c o n t r i b u t o r y  

fault, but does not b ar recovery.
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Sec. 09 . 1 7 . 0 5 5 .  C O L L A T E R A L  B E N E F I T S .  (a) A f t e r  the fa ct  fir.ca:

.\
has r e n d e r e d  an a w a r d  to a c l a i m a n t ,  and  a f t e r  the c ou r t h a s  awarce: 

co st s a n d  a t t o r n e y  fees, a d e f e n d a n t  m a y  i n t r o d u c e  e v i d e n c e  o f  amounts 

r e c e i v e d  or to be r e c e i v e d  by the c l a i m a n t  as c o m p e n s a t i o n  fo r the 

same i n j u r y  from  c o l l a t e r a l  s o u r c e s  that do net h a v e  a r i g h t  o f s u b r o­

ga t i o n  by law or con tr a ct .

(b) If the d e f e n d a n t  e l e c t s  to i n t r o d u c e  e v i d e n c e  u n d e r  (a) of 

this se ct io n,  the c l a i m a n t  m a y  i n t r o d u c e  e v i d e n c e  of

( 1 ) the a m o u n t  that the a c t u a l  a t t o r n e y  fees i n c u r r e d  b'

the c l a i m a n t  in o b t a i n i n g  the a w a r d  e x c e e d  the a m o u n t  of a t t c r n e v  fee.:* \

a w a r d e d  to the c l a i m a n t  by  the court; a n d

(2 ) the a m o u n t  thac the c l a i m a n t  has pa id  or c o n t r i b u t e d  t 

s e c u r e  the r i gh t to an i n s u r a n c e  b e n e f i t  i n t r o d u c e d  by  the d e f e n d a n t  

as e v i d e n c e .

(c) It the to tal a m o u n t  of c o l l a t e r a l  b e n e f i t s  i n t r o d u c e d  as 

e v i d e n c e  u n d e r  (a) of this s e c t i o n  e x c e e d s  the total a m o u n t  t h a t  the 

c l a i m a n t  i n t r o d u c e d  as e v i d e n c e  u n d e r  (b) of this s ec ti o n ,  th e course 

shall d e d u c t  from the to:al a w a r d  the a m o u n t  by w h i c h  che v a l u e  of  tht- 

n o n s u b r c g a t e d  s u m  a w a r d e d  u n d e r  (a) of this s e c t i o n  e x c e e d s  the amo un t 

of p a y m e n t s  u n d e r  (b) of this se ct io n.

(d) N o t w i t h s t a n d i n g  (a) of this s e c t i o n ,  the d e f e n d a n t  m a y  not 

i n t r o d u c e  e v i d e n c e  of

( 1 )

o f f s e t ;

(2 )

(3)

b e n e f i t s  that u n d e r  f e d e r a l  law c a n n o t  be r e d u c e d  or

t

a d e c e a s e d ' s  life i n s u r a n c e  policy; or \

g r a t u i t o u s  b e n e f i t s  p r o v i d e d  to che cl ai m a n t .
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A Sec. 09.17.055. COLLATEFwAL B E N E FITS. (aj A f t e r  the fact finder

5 hat: r e n d e r e d  an a w ard to a claimant, and a f t e r  the court has a w a r d e d

6 costs and a t t o r n e y  fees, a d e f e n d a n t  m a y  in t r o d u c e  e v i d e n c e  of amounts

7 r e c e i v e d  or to be r e c e i v e d  by the c l a i m a n t  as c o m p e n s a t i o n  for the

8 same inju r y  from c o l l a t e r a l  s o u r c e s  that do not have a right of subro-

9 g a t i o n  against the c l a i m a n t  by law or contract.

10 (b) If the d e f e n d a n t  e l ects to i n t r o d u c e  e v i d e n c e  u n d e r  (a) of

11 this section, the c l a i m a n t  m ay i n t r o d u c e  e v i d e n c e  of

12 (1 ) the amou n t  that the a c t u a l  a t t o r n e y  fees incurred by

13 the c l a i m a n t  e x c e e d  the amou n t  of the a t t o r n e y  fees a w a r d e d  to the

IA cl a i m a n t ;  and

15 (2) the amou n t  that the c l a i m a n t  has p a i d  or c o n t r i b u t e d  tc

16 s e c u r e  the right to an i n s u r a n c e  b e n e f i t  i n t r o d u c e d  by the d e f endant

17 as e v i d ence.

18 (c) If the total amou n t  of collateral, b e n e f i t s  i n t r o d u c e d  as

19 e v i d e n c e  u n d e r  (a) of this s e c t i o n  e x c e e d s  the total amounc that the

20 c l a i m a n t  i n t r o d u c e d  as e v i d e n c e  u n d e r  (b) of this section, the court

21 shall d e d u c t  from the a m o u n t  a w a r d e d  the c l a i mant, the amount by w h i c h

22 the v a l u e  of the b e n e f i t s  u n d e r  (a) of this s e c t i o n  e x c eeds the amount

23 of p a y m e n t s  u n d e r  (b) of this section.

2A (d) N o t w i t h s t a n d i n g  (a) of this s e c tion, the d e f e n d a n t  m a y  not

25 i n t r o d u c e  e v i d e n c e  of

26 (1 ) b e n e f i t s  that cann o t  be r e d u c e d  or  offset by federal

27 law;

28 (2 ) a d e c e a s e d ' s  life i n s u r a n c e  p o l i c y ;  or

29 (3) g r a t u i t o u s  b e n e f i t s  p r o v i d e d  to -the claimant.

1 (e) This s e c t i o n  doe s  not a p p l y  to a m e d i c a l  m a l p r a c t i c e  ac

2 f i l e d  u n d e r  AS 09.55.



Sec. 0 9 . 1 7 . 0 6 0 .  A P P O R T I O N M E N T  OF D A M A G E S .  (a) In all a c t i o n

i n v o l v i n g  f a ul t of m o r e  than one p a r t v  to the a c ti on ,  ircludir.r thirc-
/

p a r t y  d e f e n d a n t s  and  p e r s o n s  w h o  h a v e  b e e n  r e l e a s e d  u n d e r  AS  0 9 . ‘7. 

070, the court, u n l e s s  o t h e r w i s e  a g r e e d  by  all p a r t i e s ,  snail ins t ru c 

the j u r y  to a n s w e r  s p e c i a l  i n t e r r o g a t o r i e s  or, if there is n o  jury, 

sh all m a k e  f in di ng s,  i n d i c a t i n g

( 1 ) the a m o u n t  of d a m a g e s  e a c h  c l a i m a n t  w o u l d  be e n t i tl ec  

to r e c o v e r  if c o n t r i b u t o r y  fa ult is d i s r e g a r d e d ;  and

(2 ) the p e r c e n t a g e  of the to tal fa ult of all of the p a rt ie s 

to ea c h c l a i m  that is a l l o c a t e d  to e a c h  c l a i m a n t ,  d e f e n d a n t ,  thirc- 

p a r t y  d e f e n d a n t ,  and p e r s o n  w h o  ha s b e e n  r e l e a s e d  fr o m l i a b i l i t y  u nd er

AS 09. 17.070.

•(b) In d e t e r m i n i n g  the p e r c e n t a g e s  of fault, the t r i e r  of fat 

sh all  c o n s i d e r  b o t h  the n a t u r e  of the c o n d u c t  of ea ch  p a r t y  t fault 

an d  the e x t e n t  of the c a u s a l  r e l a t i o n  b e t w e e n  the c o n d u c t  a n d  th 

d a m a g e s  cla im ed . The t r ie r of  fact  m a y  d e t e r m i n e  that two or mcr 

p e r s o n s  are to he t r e a t e d  as a s i n g l e  p a r t y  if th ei r c o n d u c t  wa s  

c a u s e  of the d a m a g e s  c l a i m e d  a n d  the s e p a r a t e  act or o m i s s i o n  of  esc 

p e r s o n  c a n n o t  be d i s t i n g u i s h e d .

(c) Th e co urt  s h al l d e t e r m i n e  the avrard of d a m a g e s  to ea 

c l a i m a n t  in a c c o r d a n c e  w i t h  the f i n d i n g s ,  s u b j e c t  to a r e d u c t i o n  unce  

A S 0 9 . 1 7 . 0 7 0 ,  an d e n t e r  j u d g m e n t  a g a i n s t  each  p a r t y  liable. T h e  cou r 

a l s o  s h a ll  d e t e r m i n e  and  st ate  in the j u d g m e n t  e a c h  p a r t y ' s  e q u i t a b l  

s h a r e  of  the o b l i g a t i o n  to e a c h  c l a i m a n t  in a c c o r d a n c e  w i t h  he re 

s p e c t i v e  p e r c e n t a g e s  of fault.

(d) Th e  co urt  s hal l e n t e r  j u d g m e n t  a g a i n s t  e a c h  p a r t y  l i a b l e  o 

the b a s i s  of j o i n t  an d s e v e r a l  l i a b i l i t y ,  ex c ep t that a p a r t y  w h o  i 

a l l o c a t e d  less than 50 p e r c e n t  of  the t o ta l fa ul t a l l o c a t e d  to a l l  rth 

p a r t i e s  m a y  n o t  be j o i n t l y  l i a b l e  fo r  m o r e  than t wi ce  the p e r c e n t k g  

of f a u l t  a l l o c a t e d  to rh^r

S“ 3 2 _
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3 Sec. 09 17.060. A P P O R T I O N M E N T  OF D A M AGES. fa) In all a c t i o n s

A i n v o l v i n g  fault of m o r e  than one p a r t y  to the action, i n c l u d i n g  third-

5 p a r t y  d e f e n d a n t s  and p e r s o n s  w h o  h a v e  b e e n  r e l e a s e d  u n d e r  AS  09.17.-

6 070, the court, unle s s  o t h e r w i s e  a g r e e d  by  all parties, shall i n s t r u c t

7 the j u r y  to a n s w e r  s p e c i a l  i n t e r r o g a t o r i e s  or, if t h ere is no jury,

9 shall m a k e  findings, i n d i c a t i n g

9 (1) the a m o u n t  of d a m a g e s  e a c h  c l a i m a n t  w o u l d  be e n t i t l e d

10 to r e c o v e r  if c o n t r i b u t o r y  fault is d i s r e g a r d e d ;  and

11 (2 ) the p e r c e n t a g e  of t he t o tal fault of all of the p a r t i e s

12 to each c l aim that is a l l o c a t e d  to e a c h  c l a i mant, d e f e ndant, t h ird -

13 p a r t y  d e f e n d a n t ,  and p e r s o n  w ho has b e e n  r e l e a s e d  from l i a bility u n d e r

14 AS  0 9 . 1 7 . 0 7 0 ;  for this p u r p o s e  the c o urt m a y  d e t e r m i n e  that two or

15 m o r e  p e r s o n s  are to be t r e a t e d  as a s i n g l e  party.

16 (b) In d e t e r m i n i n g  the p e r c e n t a g e s  of fault, the t r ier of fact

17 s h all c o n s i d e r  b o t h  the n a t u r e  of the c o n d u c t  of e a c h  party at fault

13 a nd the e x tent of ti.e causal r e l a t i o n  b e t w e e n  che conduct and the

19 d a m a g e s  claimed.

20 (c) The court shall d e t e r m i n e  the a w a r d  of d a m a g e s  to e a c h

21 c l a i m a n t  in a c c o r d a n c e  w i t h  the f i n d ings, s u b j e c t  to a r e d u c t i o n  u n d e r

22 A S  0 9 . 1 7.070, and e n t e r  j u d g m e n t  a g a i n s t  e a c h  p a r t y  liable on the

23 b a s i s  of rules of s e v eral l i a b ility. Th e  c o urt shall also d e t e r m i n e

24 a n d  state in the j u d g m e n t  e a c h  p a r t y ’s e q u i t a b l e  share of the o b l i g a­

tion  to e a c h  c l a imant in a c c o r d a n c e  w i t h  the r e s p e c t i v e  p e r c e n t a g e s  of25

26 fault.
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Sec, 09, '» .070. t.;: iC: OF Rt.Lt.ASE. W h e n  z  r e l e a s e  cr covenar.

non no sue or n o c  co e n f o r c e  j u d g m e n t  is g i ve n in g o o d  f a i t h  to cr.a c.

two or  m o r e  p e r s o n s  lia bl e in tore  for che same i n j u r y  or the sar.:

w r o n g f u l  d ea th

( 1 ) it does n o c  d i s c h a r g e  a n y  of the o t h e r  t o r t f e a s o r s  frc: 

l i a b i l i t y  for che i n j u r y  or w r o n g f u l  d e a t h  u r iess its terms so prc-| 

vide; but ic r e d u c e s  che c l a i m  a g a i n s t  the o t h e r s  co the e x t e n t  of  a n 1 

a m o u n c  s t i p u l a c e d  by che r e l e a s e  or the c ov en a n t ,  or in the a m o u n t  c'l 

che c o n s i d e r a t i o n  pa id  for it, w h i c h e v e r  is the gre at er ; ar.d

(2 ) ic d i s c h a r g e s  the t o r c f e a s o r  co w h o m  it is g i v e n  frcsj

all l i a b i l i t y  for c o n t r i b u t i o n  to a n y  o c h e r  co rci ea sor .

27 Sec. 09.17.070. E F F E C T  OF  R E L E A S E .  A release, c o v e n a n t  not : a '

28 sue, or s i m i l a r  ag r e e m e n t  e n t e r e d  into by a c l a imant and a p e r s o n

29 liable d i s c h a r g e s  that p e r s o n  f r o m  l i a b i l i t y  to the claimant, but it

1

2

3

A

5

6

does not d i s c h a r g e  a n o t h e r  p e r s o n  liable u p o n  the same c l a i m  u n less 

the release, c o v e n a n t  not to sue, or s i m i l a r  a g r e e m e n t  p r o v i d e s  for 

d i s c h a r g e .  H o w e v e r ,  the c l a i m  of the r e l e a s i n g  p e r s o n  a g ainst o t h e r  

p e r s o n s  is r e d u c e d  by the amount of tha r e l e a s e d  p e r s o n ' s  e q u i t a b l e  

share of the o b l i g a t i o n ,  d e t e r m i n e d  in a c c o r d a n c e  w i t h  the p r o v i s i o n s  

of AS 09.17.060.

■)
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f Sec. 09.17.080. C O N T I N G E N T  FEE A G R E E M E N T S .  (a) A n  a t t o r n e y  n a y

net c o n t r a c t  lor or c o l l e c t  a c o n t i n g e n c y  fee far r e p r e s e n t i n g  a 

9 p e r s o n  s e e k i n g  d a m a g e s  in c o n n e c . o n  w i t h  an a c t i o n  for p e r s o n a l

10 injury b a s e d  on n e g l i g e n c e  in exce s s  of 25 p e r c e n t  of the a m o u n t

11 recovered.

1- (b) If p e r i o d i c  p a y m e n t s  for futu r e  d a m a g e s  are awarded, the

13 p r e s e n t  v a l u e  of the p e r i o d i c  p a y m e n t s  m u s t  be i n c l u d e d  in c o m p u t i n g

1^ the total a w a r d  from w h i c h  a t t o r n e y  fees are c a l c u l a t e d  u n d e r  thi s

15 section.

16 (c) A n  a t t o r n e y  m ay noc c o n t r a c t  for or r e c e i v e  a fee for de-

17 f e n d i n g  a p e r s o n  a g a i n s t  a c l a i m  for d a m a g e s  m  c o n n e c t i o n  w i t h  an

13 a c t i o n  for p e r s o n a l  injury b a s e d  on n e g l i g e n c e ,  m  exce s s  of 25 per-

15 cent of the amount r e c o v e r e d  or if no a m o u n t  is r e c o v e r e d  by the

30 p l a i n t i f f ,  25 p e r c e n t  of the amount in  c o n t r o v e r s y ,

1 (d) The l i m i t a t i o n s  in  (a) - (c) of this s e c t i o n  a p ply w h e t h e r

the - e c o v e r y  is by set t l e m e n t ,  a r b i t r a t i o n ,  or j u d g m e n t .

- f r X z j  T  -£-€c-jV<

yz. O ^ . b o . o l o ^  d o  v* ^ s s

■€a V j  O n U  .
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Sec. 0 9 . 3 0 . 0 6 5 .  O F F E R S  O F  J U D G M E N T .  At nr.v time m o r e  than

davs b e f o r e  the trial berrins [Oil O R  B E F O R E  TH E  6 0 T K  DAY F O L L O W I N G  

F I L I N G  OF A N  A N S W E R  IN A C I V I L  A C T I O N ,  A N D  O N T H E  F I F T H  DAY  F O L L O’. 

T H E  D A Y  D I S C O V E R Y  C L O S E S  AS O R D E R E D  3Y T H E  COURT ],  e i t h e r  the p? 

m a k i n g  a c l a i m  or the p a r t y  d e f e n d i n g  a g a i n s t  a c l a i m  m a v  s e r ve  t 

the a d v e r s e  p a r t y  an o f f e r  to a l l o w  j u d g m e n t  to be e n t e r e d  in ccmpl 

s a t i s f a c t i o n  of  the c l a i m  fo r the m o n e y  or p r o p e r t y  or to the eff 

s p e c i f i e d  in the of fe r,  w i t h  c ost s [COST] then a c c r u e d .  If w i t h i n  

days  a f t e r  the s e r v i c e  of the o f f e r  the a d v e r s e  p a r t /  se r ve s w r i t  

n o t i c e  that the o f f e r  is a c c e p t e d ,  e i t h e r  p a r t y  n a y  then file 

o f f e r  a n d  n o t i c e  of  a c c e p t a n c e  t o g e t h e r  w i t h  p r o o f  of set ice, anc 

c l e r k  s h a l l  e n t e r  j u d g m e n t .  An o f f e r  not a c c e p t e d  w i t h i n  10 days 

c o n s i d e r e d  w i t h d r a w n  a n d  e v i d e n c e  o f  that o f f e r  is not adnissi: 

e x c e p t  in a p r o c e e d i n g  to d e t e r m i n e  the f o r m  of  j u d g m e n t  af'

v e r d i c t .  If the j u d g m e n t  f i n a l l y  e n t e r e d  on the c l a i m  as to w h i c h

f t

o f f e r  has  b e e n  m a d e  u n d e r  this s e c t i o n  is no t m o r e  f a v o r a b l e  to 

o f f e r e e  than the offer, the i n t e r e s t  a w a r d e d  u n d e r  AS 1 5 . 1 5 . 0 1 0 ( a ) 

a c c r u e d  up  to t; e da t e j u d g m e n t  is e n t e r e d  shall be a d j u s t e d  as f 

l o w s :

( 1 ) if the o f f e r e e  is the p a r t y  m a k i n g  the claim,

i n t e r e s t  r a t e  s h al l be r e d u c e d  by fi v e [TWO] p e r c e n t  a year;

(2 ) if the o f f e r e e  is the p a r t y  d e f e n d i n g  a g a i n s t  

cla im,  the i n t e r e s t  r a t e  s h a ll  be i n c r e a s e d  by  five [TWO] percent 

y e a r .
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A Sec. 0 9 . 3 0.065. O F F E R S  OF J U D G M E N T .  At . m y time m o r e  tha n  10

5 d a y s  b e f o r e  che trial b e g i n s  [ON OR  B E F O R E  T H E  G OTH D AY F O L L O W I N G  T HE

6 F I L I N G  OF  AN A N S W E R  IN A  C I V I L  A C T I O N ,  A N D  ON T H E  F I F T H  D A Y  F O L L O W I N G

7 T H E  DAY D I S C O V E R Y  C L O S E S  A S  O R D E R E D  B Y  T H E  COURT], e i t h e r  the p a rty

0 m a k i n g  a c l a i m  or the p a r t y  d e f e n d i n g  a g a i n s t  a c l a i m  m a y  serve u p o n

9 the a d v e r s e  p a r t y  an o f f e r  to a l l o w  j u d g m e n t  to be e n t e r e d  in c o m plete

10 s a t i s f a c t i o n  of the c l a i m  for the m o n e y  or  p r o p e r t y  or to the effect

11 s p e c i f i e d  in the offer, w i t h  cost t h e n  accrued. If w i t h i n  10 days

12 a l t e r  the s e r v i c e  of the o f f e r  the a d v e r s e  p a r t y  serves w r i t t e n  n o t i c e

13 that the o f f e r  is a c c e pted, e i t h e r  p a r t y  m a y  t h e n  file the o f f e r  and

14 n o t i c e  of a c c e p t a n c e  t o g e t h e r  w i t h  p r o o f  of service, and the clerk

15 shall e n t e r  j u d gment. A n  o f f e r  not a c c e p t e d  w i t h i n  10 days is con-

16 s i d o r e d  w i t h d r a w n  a nd e v i d e n c e  of that o f f e r  is not a d m i s s i b l e  except

17 in a p r o c e e d i n g  to d e t e r m i n e  the f o r m  of j u d g m e n t  a f t e r  verdict. If

13 the j u d g m e n t  f i n a l l y  e n t e r e d  on  the c l a i m  as to w h i c h  an o f f e r  has

19 b e e n  m a d e  u n d e r  this s e c t i o n  is not m o r e  f a v o r a b l e  to the o f f e r e e  than

20 the offer, the i n t e r e s t  a w a r d e d  u n d e r  AS 0 9 . 3 0 . 0 7 0  lAS 4 5 . 4 5 . 0 1 0 ( a ) ]

21 a nd a c c r u e d  up to the d a t e  j u d g m e n t  is e n t e r e d  shall be a d j u s t e d  as

22 follows;

23 (1 ) if the o f f e r e e  is the p a r t y  m a k i n g  the claim, the

24 i n t e r e s t  rat e  s h a l l  be r e d u c e d  by  five [TWO] p e r c e n t  a year;

25 (2) if the o f f e r e e  is the p a r t y  d e f e n d i n g  a g a i n s t  the

26 claim, the i n t e r e s t  rat e  shall b e  i n c r e a s e d  by five [TWO] p e r c e n t  a

27 year.
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Sec. 3. AS 0 9 .j 0 . 07 G is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to read: 

(b) E x c e p t  w h e n  the c o u rt  f i n d s  that the p a r t i e s  h a v e  acres,

o t h e r w i s e ,  pre  judgment: i n t e r e s t  a c c r u e s  f r o m  the dav the c a us e c

a c t i o n  a ccr ue s.

SS "

28

29

v Sec. 4. AS 0 9 . 3 0 . 0 7 0  is a m e n d e d  to read:

Sec. 09.30.070. I N T E R E S T  ON J U D G M E N T S .  The rate of i n t e r e s t  on

1 j u d g m e n t s  and d e c r e e s  for the p a y m e n t  of m o n e y  is equal to the 1 2 th

2 F e d e r a l  R e s e r v e  d i s t r i c t  d i s c o u n t  rate as d e t e r m i n e d  u n d e r  AS 45.45 _._y

3 0 10(b) [10.5 P E R C E N T  A YEAR], except that a j u d g m e n t  or d e c r e e  f o u n d e d

t\ on  a contract in writing, p r o v i d i n g  for the p a y m e n t  of i n t erest u n til

5 paid it a s p e c i f i e d  rate not e x c e e d i n g  the legal rate of inter e s t  for

6 that type of contract, b e ars i n t e r e s t  at the rate s p e c i f i e d  in the

7 c o n t r a c t  if the interest rate is set out in the j u d g m e n t  or decree.

8

9

1 0

1 1

1 2

13

14

Sec. 5. AS 0 9 . 3 0 . 0 7 0  is a m e n d e d  by a d d i r g  a n e w  s u b s e c t i o n  to read:

(b) Except w h e n  the court finds that the p a r t i e s  hav e  a g r e e d  

otherwise, p r e j u d g m e n t  interest a c c r u e s  f r o m  the day p r o c e s s  is s e r v e d  

on the d e f e n d a n t  or the d ay the d e f e n d a n t  r e c e i v e d  w r i t t e n  n o t i f i c a­

tion of the claim, w h i c h e v e r  is earlier. E v i d e n c e  to be c o n s i d e r e d  by 

the f i nder of fact may include the amou n t  of the p r e j u d g m e n t  inter e s t  

that m ay be a d d e d  to the award.
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II * Sec. 4. AS 09 55 5AQ

8 i. r e p e a l e d  a n d  r e e n a c t e d  to read- 

II S « -  0 9 . 5 5 . 5 4 8 .  A W A R D S .  E x c e p t  a,

in a m a l p r a c t i c e  -• Prov-.dcd in AS 09.17,
18II p r - c t i c e  a c t i o n  s ha ll  be a w a r d Q d  in „  .

II the c o m m o n  law. - o . o r a a n c e  w i t h  pri:
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* Sec. 5. AS 0 9 . 6 0 . 0 1 0  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to read.
\i

(b) In m a k i n g  an a w a r d  o f a t t o r n e y  fees to a p r e v a i l i n g  o a r t v—̂  - O k  »

the c o u r t  shall c o n s i d e r  a c t u a l  a t t o r n e y  fees i n c u r r e d  by e a c h  part; 

in the c ivil  a c t i o n .  A c t u a l  a t t o r n e y  fees s h a l l  b e  s u p p o r t e d  b; 

a f f i d a v i t  from  the a t t o r n e y  r e p r e s e n t i n g  each p ar t y .

3> & 3  3 - 9 -

15 *  Sec. 6 . AS 0 9 . 6 0 . 0 1 0  is r e p e a l e d  and r e e n a c t e d  to read:

16 Sec. 09.60.010. C O S T S  A N D  A T T O R N E Y  FEES ALLOWED P R E V A I L I N G

1/ FAP.TY. The supreme c o urt shall d e t e r m i n e  by rule or order th e  costs,

18 if any, that may be a l l o w e d  a p r e v a i l i n g  party in a civil action.

19 U n l e s s  specifically a u t h o r i z e d  by s t a t u t e  or by agreement b e t w e e n  the

20 p a r ties, attorney fees ma y  not be a w a r d e d  to a p a r t y  in a c i v i l  a c t i o n

21 for p e r s o n a l  injury, d e a t h  or p r o p e r t y  d a m a g e  r e l ated to o r  a r i s i n g

22 out of fault, as d e f i n e d  in AS 0 9 . 1 7.900.
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Sec. 7. AS 2 2 . 1 5 . 0 3 0 ( e )  is a m e n d e d  to rend:

(a) The d i s t r i c t  co urt  h as  ju ris die tier, of c iv il  ca ses  an

p r o c e e d i n g s  as f o l l o w s :

( 1 ) fo r  the r e c o v e r y  of m o n e y  or d a m a g e s  w h e n  the amour,

c l a i m e d  e xc lu si ve  o f  costs, i n t e r e s t  and a t r o r r c v  tees does r o t e x c e s  

S35.Q00 [525,000];

(2 ) to r the r e c o v e r y  o f  s p e c i f i c  p e r s o n a l  p r o p e r t y ,  vhu'

the v a l u e  of the p r o p e r t y  c l a i m e d  a nd  the damages f o r the d e t e n t i o n  d 

not  e x c e e d  535.000 [525,000];

• ^
(->) for the r e c o v e r y  of  a p e n a l t y  or f o r t e i t u r e ,  w h e t h e

g i v e n  b y statute o r  a r i s i n g  out  of contract, n o t e x c e e d i n g  535, C~CK 

[5 2 5,0 00 ];

(4) to g i v e  j u d g m e n t  w i t h o u t  ac t i o n  u p o n  the c o n f e s s i o n  of 

the d e f e n d a n t  for a n y  o f  the c as es  s p e c i f i e d  in this s e c t io n,  ex c e o t  

for a p e n a l t y  or f o r f e i t u r e  i m p o s e d  by statute;

(5) for e s t a b l i s h i n g  the fact ot death o f  anv p e r s o n  in the 

m a n n e r  p r e s c r i b e d  in AS  0 9 . 5 5 . 0 2 0  - 0 9. 55 .0 60;  \

(6 ) for the r e c o v e r y  o f  the p o s s e s s i o n  of  p r e m i s e s  in the 

m a n n e r  p r o v i d e d  u n d e r  AS 0 9 . 4 5 . 0 7 0  - 0 9 . 4 5 . 1 6 0  w h e n  the v a l u e  [OF TK L  

P R O P E R i !  OR] of the a r r e a r s  an d d a m a g e  to the p r o p e r t y  do e s n o t  e x c e e d

5 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ; ^

(7) for the f o r e c l o s u r e  of a li:n wh e n  the a m o u n t  in c o n­

t r o v e r s y  does not e x c e e d  $25,000;

(8 ) for the r e c o v e r y  of m o n e y  or d am ag es  in m o t o r  v e h i c l e  

tort c a s e s  when the a m o u n t  c l a i m e d  e x c l u s i v e  of c o s t s ,  i n t e r e s t  ar.c 

a t t o r n e y  fees does n o t  e x c e e d  535 .000 ($25,000];

(9 ) over  c i v i l  a c t i o n s  for ta k in g u t i l i t y  s e r v i c e  an d  for

d a m a g e s  to or i n t e r f e r e n c e  w i t h  a u t i l i t y  line f il ed  u n d e r  AS m <..20.-

030; \

( 1 0 ) ove r c a s es  i n v o l v i n g  i n j u n c t i v e  r e l i e f  for d o m e s t i c



/

29 * Sec. 16. SEVEPwABILITY. If any p r o v i s i o n  of this Act, or

1 a p p l i c a t i o n  thereor to a n y  p e r s o n  o r  c i r c u m s t a n c e  is held i n v a l i d ,  the

ons or c i r c u m s t a n c e s
2 r e m a i n d e r  of this Act a n d  the a p p l i c a t i o n  to o t h e r  pers

shall not be affected thereby.



S>& 3-fi- ( c ^ )
7

* Sec. 17. The D e p a r t m e n t  of Law, w i t h  the a s s i s t a n c e  of the D e p a r t m e n t  

>f C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t ,  s h all c o n t r a c t  for

(1) a study of  c l o s e d  i n s u r a n c e  c l a i m s  to identify

(A) the e x t e n t  to w h i c h  the legal s y s t e m  has or has not

b e e n  the cause of d r a m a t i c  li a b i l i t y  i n s u r a n c e  i n c r eases a nd c o v e r a g e

r e d u c t i o n  in crisis lines in Alaska;

(B) h ow v i c c i m s  are fari n g  u n d e r  the p r e s e n t  system; a nd

(C) what the v a r i o u s  s p e c i f i c  tort r e f o r m  p r o p o s a l s  wil l

a c t u a l l y  accomplish;

(2) a study of i n s u r a n c e  c o m p a n y  f i n a n c e s  to d e t e r m i n e

(A) the exte n t  to w h i c h  d r a m a t i c  l i a b ility i n s u r a n c e  rate

i n c r e a s e s  and c o v e r a g e  l i m i t a t i o n s  in A l a s k a  are, or are not, cost-

j u s t i f i e d  in r e l a t i o n  to awards, s e t t l e m e n t s ,  and relevant court

d e c i s i o n s  in Alaska i n v o l v i n g  . p e r s o n a l  injury, death, or  p r o p e r t y

d a m a g e  b a s e d  on fault; and

(B) the e x t e n t  to w h i c h  l e g i s l a t . v e  or  r e g u l a t o r y  a c t i o n s  

a f f e c t i n g  tr.e tort syst- a in A l a s k a  are n e c e s s a r y  to r e s o l v e  the

s t a t e ' s  liability i n s u r a n c e  crisis.
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O r i g i n a l  spo ns ors : Kelly, Abood,
Bennett, et al

IN THE  S E N A T E  BY THE J U D I C I A R Y  C O M M I T T E E

H O U S E  CS FO R  CS F O R  SE N A T E  BI LL  NO. 377 (Ju diciary)

IN TH E L E G I S L A T U R E  OF TH E S TA TE  OF  A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A BIL L

For an Ac t en tit le d:  "An Act  r e l a t i n g  to c iv il ac tio ns ; d i r e c t i n g  the i

D e p a r t m e n t  of  L a w  to c o n d u c t  a study; a m e n d i n g  Al as k a  

Rules of Civil P r o c e d u r e  11, 49, 52, 58, 6 8 , and 82; 

and p r o v i d i n g  for an e f f e c t i v e  dat e. "

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF ALAS KA :

* S e c t i o n  1. AS 09 is a m e n d e d  by a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  17. L I M I T A T I O N S  ON C I V I L  L I A B I L I T Y .

Sec. 09 .17.010. N O N E C O N O M I C  DAMAGE S. (a) In an a c t i o n  to

r e c o v e r  d a m a g e s  for p e r s o n a l  in j u r y  b a s e d  on n e g l i g e n c e ,  da m a g e s  for 

n o n e c o n o m i c  losses sh all be l i m i t e d  to S I , 0 0 0 , 0 0 0  for eac h pe rs on  

injured.

(b) The  limit u n d e r  (a) of this s e c t i o n  does n o t  a p p l y  to d a m­

ages for p h y s i c a l  i m p a i r m e n t  or d i s f i g u r e m e n t .

Sec. 09.1 7.0 20 . D A M A G E S  R E S U L T I N G  FROM C O M M I S S I O N  O F  A CRIME. A

p e r s o n  w ho  suff ers  p e r s o n a l  i n j u r y  or d e at h m a y  no t  r e c o v e r  damages 

for the p e r s o n a l  i n j u r y  or d e a t h  if the i n j u r i e s  or d e a t h  o c c u r r e d

w h i l e  the p e r s o n  was e n g a g e d  in the c o m m i s s i o n  of a felon y, the pe r so n 

has b e e n  c o n v i c t e d  of the felony, i n c l u d i n g  c o n v i c t i o n  b a s e d  on a 

g ui l t y  p l e a  or pl e a of  n o l o  c o n t e n d e r e ,  an d the f e l o n y  s u b s t a n t i a l l y  

c o n t r i b u t e d  to the in ju r y  or death. Th is  s e c t i o n  doe s n o t  af fe ct  a 

ri ght  of  a c t i o n  u n d e r  42 U.S.C. 1983.

Sec. 09 .17.030. I T E M I Z E D  V ER D IC TS . In e v e r y  ca se  w h e r e  damages

for p e r s o n a l  injury are a w a r d e d  by the co ur t or jury, the v e r d i c t

shall be it em i ze d b e t w e e n  e c o n o m i c  loss and n o n e c o n o m i c  loss, if any,

- 1 -  HCS CSSB 3 7 7 ( J u d )
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as follows:

( 1 ) past  e c o n o m i c  loss;

(2 ) past  n o n e c o n o m i c  loss;

(3) fu t ur e e c o n o m i c  loss;

(A) fut ur e n o n e c o n o m i c  loss; and

(5) p u n i t i v e  damages.

Sec. 09.1 7.0 A0 . P E R I O D I C  PAYMENTS. (a) In an a c t i o n  to r ec o ve r 

damages, the c ou rt  shall, at the r e q u e s t  of an i n j u r e d  party, enter 

j u d g m e n t  o r d e r i n g  that a m o u n t s  a w a r d e d  a j u d g m e n t  c r e d i t o r  for future 

d a ma ge s be p a i d  to the m a x i m u m  ex te nt  f e a s i b l e  by p e r i o d i c  pa yme nt s 

ra t h e r  than by a l u m p - s u m  p a y m e n t  if the a w a r d  eq ua l s or exceeds 

$ 1 0 0 , 0 0 0  in f u t u r e  damages.

» (b) Th e co urt  m a y  r e q u i r e  s e c u r i t y  be posted, in o r d e r  to ensure

that funds are a v a i l a b l e  as p e r i o d i c  p a y m e n t s  b e c o m e  due. Th e court 

m a y  n o t r e q u i r e  s e c u r i t y  to be p o s t e d  if an a u t h o r i z e d  insurer, as 

d e f i n e d  in AS 21 .90.900, a c k n o w l e d g e s  to the c o u rt  its o b l i g a t i o n  to 

d i s c h a r g e  the jud gm e nt .

(c) A j u d g m e n t  o r d e r i n g  p a y m e n t  of fut ure  d a m a g e s  by  p e r i o d i c  

p a y m e n t  shall s p e c i f y  the r e c ip ie nt , the d o l l a r  a m o u n t  of the p a y­

ments, the i n t e r v a l  b e t w e e n  pay me nt s,  an d  the n u m b e r  of p a y m e n t s  or 

the p e r i o d  of time o v e r  w h i c h  p a y m e n t s  shall be made. P e r i o d i c  p a y­

me n t s  shall be c u m u l a t i v e l y  a d j u s t e d  a n n u a l l y  b y  a p p l y i n g  ea c h ye a r 

the a nn u a l  rate  of c ha n g e  in the c o n s u m e r  p r i ce  i n d e x  for all u r b a n  

c o n s u m e r s  for the A n c h o r a g e  M e t r o p o l i t a n  A r e a  as p u b l i s h e d  by the 

B u r e a u  of L a b o r  S t a t i s t i c s  of the U n i t e d  States D e p a r t m e n t  of L^ bor  

for the i m m e d i a t e l y  p r e c e d i n g  year. P a y m e n t s  m a y  be m o d i f i e d  only in 

the event of the d e a th  of the j u d g me nt  cre di tor , in w h i c h  case p a y­

ment s m a y  no t be re d u c e d  or ter mi n at ed , but shall be p a i d  to persons 

to w h o m  the j u d g m e n t  c r e d i t o r  ow e d a du t y of suppor t, as p r o v i d e d  by 

HCS CSSB 3 7 7 ( Jud) -2-
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law, i m m e d i a t e l y  b e f o r e  death. If the j u d g m e n t  c r e d i t o r  o w e d  no duty 

of su pp ort  to d e p e n d e n t s  at the time of the j u d g m e n t  c r e d i t o r ' s  death, 

the m o n e y  r e m a i n i n g  ‘hal l be d i s t r i b u t e d  in a c c o r d a n c e  w i t h  a w i l l  of 

the d e c e a s e d  j u d g m e n t  c r e d i t o r  a c c e p t e d  into p r o b a t e  or u n d e r  the 

i n te st at e laws of the state if the d e c e a s e d  ha d  no will.

(d) If the co urt finds that the j u d g m e n t  d e b t o r  has e x h i b i t e d  a 

c o n t i n u i n g  p a t t e r n  of f a i l i n g  to m a k e  p a y m en ts  r e q u i r e d  u n d e r  (c) of 

this section, the co urt  shall, in a d d i t i o n  to the r e q u i r e d  p e r io di c 

payments, o r d e r  the j u d g m e n t  d e b t o r  to pa y the j u d g m e n t  c r e d i t o r  any 

damages c au s e d  by the f a il u re  to m a k e  p e r i o d i c  pa ym en ts , in cl u d i n g  

costs and a t t o r n e y  fees.

Sec. 09.17 .0 50.  L I M I T E D  L I A B I L I T Y  OF C E R T A I N  D I R E C T O R S  AND 

OFFICERS. (a) Un le ss  the act or o m i s s i o n  c o n s t i t u t e d  gross n e g l i­

gence, a p e r s o n  m a y  no t  r e c o v e r  tort da ma ges  for p e r s o n a l  injury, 

death, or da m a g e  to p r o p e r t y  for an act or o m i s s i o n  to act in the 

co u r s e  and s co pe of o f f i c i a l  duties, as a m e m b e r  or o f f i c e r  of the 

f o l l o w i n g :

( 1 ) a m e m b e r  of  the b o a r d  of d i r e c t o r s  or an o f f i c e r  of a 

n o n p r o f i t  cor po ra ti on ;

(2 ) a m e m b e r  of the b o a r d  of d i r e c t o r s  of  a p u b l i c  or 

n o n p r o f i t  h os pi t a l ,  or a m e m b e r  o f a c i t i z e n ' s  a d v i s o r y  b o a r d  of any 

h o s p i t a l ;

(3) a m e m b e r  of a s ch o o l  b o a r d  of a sc ho ol  district;

(4) a m e m b e r  o f the g o v e r n i n g  body, a c o m m i s si on , or a !
I

c i ti z e n ' s  a d v i s o r y  c o m m i t t e e  of a m u n i c i p a l i t y  of the state.
I

(b) N o t w i t h s t a n d i n g  (a) of  this section, the d ut i e s  and liabil- ! 

ities of a d i r e c t o r  or o f f i c e r  of a n o n p r o f i t  c o r p o r a t i o n  to the 1 

c o r p o r a t i o n  or the c o r p o r a t i o n ' s  s h a r e h o l d e r s  m a y  n o t  be l im i te d or 

m o d i f i e d .

- 3 -  HCS CSSB 3 7 7 ( J u d )
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(c) In this s e c t i o n  " n o n p r o f i t  c o r p o r a t i o n "  m e a n s  a c o r p o r a t i o n  

that q u a l i f i e s  for e x e m p t i o n  fr o m t a x a t i o n  u n d e r  26 U.S.C. 501(c)(3) 

or (4) ( In te rn al R e v e n u e  Code).

Sec. 09.1 7.C 60 . E F F E C T  O F  C O N T R I B U T O R Y  FAULT. In an action 

b a se d on f aul t s e e k i n g  to r ec ov er  d a m a g e s  for i n ju r y  or death to a 

p e rs o n  or h a r m  to p ro pe rt y, c o n t r i b u t o r y  fault c h a r g e a b l e  to the 

c l a i m a n t  d i m i n i s h e s  p r o p o r t i o n a t e l y  the a m o u n t  a w a r d e d  as c o m p e n s a t o r y  

d a ma ge s for the i nj u r y  a t t r i b u t a b l e  to the c l a i m a n t ' s  c o n t r i b u t o r y  

fault, but does not b a r  recovery.

Sec. 0 9. 17. 070 . C O L L A T E R A L  BEN EF I TS . (a) A f t e r  the fact finder

has r e n d e r e d  an a w ar d to a claimant, a n d  af ter  the co urt  has a w ar de d

costs a n d  a t t o r n e y  fees, a de fe n d a n t  m a y  i n t r o d u c e  e v i d e n c e  of amounts 

r e c e i v e d  or to be r e c e i v e d  by the c l a i m a n t  as c o m p e n s a t i o n  for the 

same i n j u r y  f r o m  c o l l a t e r a l  sources that do not h a v e  a r i gh t of s u b r o­

ga t i o n  by  law  or contract.

(b) If the d e f e n d a n t  elects to i n t r o d u c e  e v i d e n c e  u n d e r  (a) of 

this sectio n,  the c l a i m a n t  ma y  i n t r o d u c e  e v i d e n c e  of

( 1 ) the am o un t that the a c t u a l  a t t o r n e y  fees i n c u r r e d  by

the c l a i m a n t  in o b t a i n i n g  the a w a r d  e x c e e d  the a m o u n t  of a t t o r n e y  fees
'

a w a r d e d  to the c l a i m a n t  b y the court; and

(2 ) the am o u n t  that the c l a i m a n t  has p a i d  or c o n t r i b u t e d  to
(

sec ur e the r i g h t  to an in su ra nc e b e n e f i t  i n t r o d u c e d  by the d ef en da nt  j 

as evi de nce .

(c) If the total am oun t of c o l l a t e r a l  b e n e f i t s  i n t r o d u c e d  as 

e v i d e n c e  u n d e r  (a) of this s e ct io n e x c e e d s  the to tal a mo u n t  that thr 

cl a im a n t  i n t r o d u c e d  as e v i d e n c e  u n d e r  (b) of this section, the court 

shall d e d u c t  f r o m  the total aw ard  the a m o u n t  by w h i c h  the value of the 

n o n s u b r o g a t e d  sum  a w a r d e d  un der  (a) of  this s e c t i o n  ex ce ed s the amount 

of p a y m e n t s  u n d e r  (b) of this .ection.
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(d) N o t w i t h s t a n d i n g  (a) of this section, the d e f e n d a n t  may  not

2 !
i n t r o d u c e  e v i d e n c e  of

( 1 ) b e n e f i t s  that u n d e r  fe d e r a l  law c a n n o t  be r e d u c e d  or

o f f s e t ;

(2 ) a d e c e a s e d ' s  life i n s u r a n c e  policy; or

(3) g r a t u i t o u s  b e n e f i t s  p r o v i d e d  to the cl aimant.

(e) This  s e c t i o n  does not  a pp ly  to a m e d i c a l  m a l p r a c t i c e  action 

filed u n d e r  AS  09.55.

Sec. 09 .1 7. 08 0.  A P P O R T I O N M E N T  OF  DAMAGE S.  (a) In all actions 

i n v o l v i n g  fault of m o r e  than one p a r t y  to the acti on , i n c l u d i n g  third- 

p a r t y  d e f e n d a n t s  and  p e r s o n s  w h o  ha v e b e e n  r e l e a s e d  u n d e r  AS 09.17.- 

090, the c o u i t , u n l e s s  o t h e r w i s e  a gr e e d  by  all pa rt i e s ,  shall instruct 

the j u r y  to a n s w e r  sp e c i a l  i n t e r r o g a t o r i e s  or, if th ere  is no jury, 

shall m a k e  fin dings, i n d i c a t i n g

( 1 ) the a m o u n t  of dama ges  ea ch  c l a i m a n t  w o u l d  be entitled 

to r e c o v e r  if c o n t r i b u t o r y  fa ult is di sr eg a r d e d ;  and

(2 ) the p e r c e n t a g e  of the to tal fa ult of all of the parties

to e a c h  c l a i m  that is a l l o c a t e d  to e a c h  c l ai ma nt , d e f en d an t,  third-

p a r t y  def en da n t,  and p e r s o n  w h o  has b e e n  r e l e a s e d  f r o m  l i a b i l i t y  under 

AS 09. 17.090.

(b) In d e t e r m i n i n g  the p e r c e n t a g e s  o f fault, the t ri er  of fact 

shall c o n s i d e r  b o t h  the n a t u r e  of  the c o n d u c t  of e a c h  p a r t y  at fault, 

and the e x t e n t  of the c au s a l  r e l a t i o n  b e t w e e n  the c on d u c t  and the 

d a ma ge s claimed. Th e  t ri er  of fact m a y  d e t e r m i n e  that two or more 

p e r s o n s  are to be t r e a t e d  as a sin gl e p a r t y  if t he ir  c o n d u c t  was a

cause of the d a m a g e s  c l a i m e d  and  the s e p a r a t e  act  or o m i s s i o n  of each

p e r s o n  c a n n o t  be d i s t i n g u i s h e d .

(c) The c ou rt  shall d e t e r m i n e  thf a w a r d  of d a ma ge s to each 

c l a i m a n t  in a c c o r d a n c e  w i t h  the fi ndings, s u b j e c t  to a r e d u c t i o n  under

- 5 -  HCS CSSB 3 7 7 ( J u d )
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AS 0 9. 1 7 . 0 9 0 ,  and  e n t e r  j u d g m e n t  a g a i n s t  eac h p a r t y  liable. The court 

also s h a l l  d e t e r m i n e  an d s tat e in the j u d g m e n t  ea c h pa r t y ' s  e qu it ab le  

share o f  the o b l i g a t i o n  to each  c l a i m a n t  in a c c o r d a n c e  w i t h  the r e­

s p e c t i v e  p e r c e n t a g e s  of  fault.

(d) Th e c o u r t  sh all  e n t e r  j u d g m e n t  ag a i n s t  ea ch  p a r t y  li able on 

the b a s i s  of j o i n t  and s e v e r a l  li ability, exc ep t that a p a rt y w h o  is 

a l l o c a t e d  less th an  50 p e r c e n t  of the total fault a l l o c a t e d  to all the 

pa r t i e s  ma, not be j o i n t l y  lia bl e for m o r e  than twice the p e r c e n t a g e  

of f au lt  a l l o c a t e d  to that party.

Sec. 09 .1 7. 09 0.  E F F E C T  OF RELEASE. Wh e n a r e l e a s e  or co ve nan t 

not to sue or no t  to e n f o r c e  j u d g m e n t  is g i v e n  in g o o d  fa ith  to one of 

two or m o r e  p e r s o n s  li a b l e  in tort for the same in j u r y  or the same 

w r o n g f u l  d e at h

( 1 ) it does n o t  d i s c h a r g e  an y  of the o t h e r  t o r t f e a s o r s  from 

l i a b i l i t y  for the i n j u r y  or vrrongful d e a t h  u nl e s s  its terms so p r o­

vide; b u t  it r e d u c e s  the c l a i m  a g a i n s t  the others to the e xt e n t  of any 

am o u n t  s t i p u l a t e d  by  the r e l e a s e  or the cov enant, or in the a m o u n t  of 

the c o n s i d e r a t i o n  p a i d  for it, w h i c h e v e r  is the great er:  and

(2 ) it d i s c h a r g e s  the t o r t f e a s o r  to w h o m  it i.s g iv en from 

all l i a b i l i t y  for c o n t r i b u t i o n  to any o t h e r  to rt fea sor .

Sec. 0 9 . 17 .9 00 . D E F I N I T I O N .  In this c h a p t e r  " f a u l t "  includes 

acts or o m i s s i o n s  that are in any m e a s u r e  n e g l i g e n t  or r e c k l e s s  toward 

the p e r s o n  or p r o p e r t y  of the a c t or  or others, or that s ub j ec t a

p e r s o n  to st r ic t tort li ab ili ty . The term  als o i n c l ud e s b r e a c h  of I
* |

w a r r a n t y ,  u n r e a s o n a b l e  a s s u m p t i o n  of r i s k  not  c o n s t i t u t i n g  an e n f o r c e­

able e x p r e s s  consen t,  m i s u s e  of a p r o d u c t  for w h i c h  the de fen da nt

o t h e r w i s e  w o u l d  be liable, an d u n r e a s o n a b l e  fail ure  to a v o i d  an inj ury  

or to m i t i g a t e  damag es.  L e g a l  r e q u i r e m e n t s  of c au s a l  r e l a t i o n  ap ply 

b o t h  to f a ul t as the b a s i s  for l i a b i l i t y  an d to c o n t r i b u t o r y  fault.
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* Sec. 2. AS 09. 30 . 06 5  is a m e n d e d  Co read:

Sec. 09.30.065. O F F E R S  OF J UD G ME NT . At anv time m o r e  than 10 

davs b e f o r e  the trial b e g i n s  [ON O R B E F O R E  T H E  60TH DAY F O L L O W I N G  THE 

F I L I N G  OF AN  A N S W E R  IN A C I V I L  ACTT ON , A N D  ON TH E  F I F T H  DAY  F O L L O W I N G  

THE D A Y  D I S C O V E R Y  C L O S E S  AS  O R D E R E D  BY T H E  COURT], e i t h e r  the pa rty  

m a k i n g  a c l a i m  or the p a r t y  d e f e n d i n g  a g a i n s t  a c l a i m  m a y  s er ve  upon 

the a d v e r s e  p a r t y  an o f f e r  to a l l o w  j u d g m e n t  to be e n t e r e d  [IN C O M­

PLE T E  S A T I S F A C T I O N  OF T H E  CLAIM] for the m o n e y  or p r o p e r t y  or to the 

ef f ec t s p e c i f i e d  in the offer, w i t h  co sts [COST] then accrue d.  If 

w i t h i n  1 0  days a f t e r  the se r v i c e  of the o f f e r  the a d v e r s e  p a r t y  serves 

w r i t t e n  n o t i c e  that the o f f e r  is ac cep te d,  e i t h e r  p a r t y  m a y  then file 

the o f f e r  and  n o t i c e  of a c c e p t a n c e  t o g e t h e r  w i t h  p r o o f  of service, and 

the c l e r k  shall e n te r j ud gm e n t .  An o f f e r  no t a c c e p t e d  w i t h i n  10 days 

is c o n s i d e r e d  w i t h d r a w n  and  e v i d e n c e  of that o f f e r  is no t  a d m i s s i b l e  

ex c e p t  in a p r o c e e d i n g  to d e t e r m i n e  co sts and a t t o r n e y  fees [THE FORM 

OF  J U D G M E N T  A F T E R  V E R D I C T ] . If the j u d g m e n t  f i n a l l y  e n t e r e d  on the

c l a i m  as to w h i c h  an o f f e r  has b e e n  m a d e  u n d e r  this s e c t i o n  is not

m o r e  f a v o r a b l e  to the o f f e r e e  than the offer, the o f f e r e e  shall pav 

costs i n c u r r e d  a f t e r  s e r v i c e  of the offer, an d the c o ur t m a y  also 

r e q u i r e  p a y m e n t  of r e a s o n a b l e  a ct u a l  a t t o r n e y  fees i n c u r r e d  after 

s e rv ic e of the offer, an d  the i n t e r e s t  a w a r d e d  u n d e r  AS 4 5 . 4 5 . 0 1 0 (a) 

and  a c c r u e d  up to the d a t e  j u d g m e n t  is e n t e r e d  s hal l be a d j u s t e d  as 

f o l l o w s :

( 1 ) if the o f f e r e e  is the p a r t y  m a k i n g  the claim, the

i n t e r e s t  r at e  sh all  be  r e d u c e d  by five [TWO] p e r c e n t  a year;

(2 ) if the o f f e r e e  is the ^arty d e f e n d i n g  a g a i n s t  the

claim, the i n t e r e s t  rate sh all  be i n c r e a s e d  by  five [TWO] p e r c e n t  a 

year.

* Sec. 3. AS 0 9 . 3 0 . 0 6 5  is a m e n d e d  by a d d i n g  n e w  s u b s e c t i o n s  to read:

- 7 -  HCS CSSB 3 7 7 ( J u d )
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(b) The fact that an o ffe r is m a d e  but no t  a c c e p t e d  does n ot  

p r e c l u d e  a s u b s e q u e n t  offer. W h e n  the l i a b i l i t y  of one p ar ty  to 

a n o t h e r  has b e e n  d e t e r m i n e d  by v e r d i c t ,  order, or ju dgm en t,  but the 

a m o u n t  or ex te nt  of the l i ab il it y r e m a i n s  to be d e t e r m i n e d  by f u r t h e r  

p r o c e e d i n g s ,  the p a r t y  a d j u d g e d  l i a b l e  m a y  m a k e  an o f f e r  of jud gment, 

w h i c h  s ha ll  ha ve  the sam e effect as an o f f e r  m a d e  b e f o r e  trial if it 

is s e r v e d  w i t h i n  a r e a s o n a b l e  time no t  less than 1 0  days be fo re  the 

c o m m e n c e m e n t  of h e a r i n g s  to d e t e r m i n e  the am o un t or e x t e n t  of l i a b i l i­

ty.

(c) E x c e p t  for c iv il c o m m i t m e n t  and  c h i ld  c u s t o d y  actions, this 

s e c t i o n  ap p l i e s  to all civil actions.

* Sec. 4. AS  0 9 . 3 0 . 0 7 0  is a m e n d e d  b y a d d i n g  a n e w  s u b s e c t i o n  to read:

(b) E xc e p t  w h e n  the court f i n d s  that the p a r t i e s  have a g r e e d  

o t h e r w i s e ,  p r e j u d g m e n t  in ter es t a c c r u e s  fr o m the day the cause of 

a c t i o n  accrues.

* Sec. 5. AS  0 9 . 5 5 . 5 4 8 ( a )  is r e p e a l e d  a n d  r e e n a c t e d  to read:

(a) E x c e p t  as p r o v i d e d  in AS 09.17, da m a g e s  in a m a l p r a c t i c e  

a c t i o n  sh all be a w a r d e d  in a c c o r d a n c e  w i t h  p r i n c i p l e s  of the co m m o n  

law.

* Sec. 6 . AS 0 9 . 6 0 . C O  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to read:

(b) In m a k i n g  an a ward of a t t o r n e y  fees to a p r e v a i l i n g  party, 

the c o u r t  shall cousid ex the a c t u a l  a t t o r n e y  fees i n c u r r e d  by each 

p a r t y  in the civil action. A ct u a l  a t t o r n e y  fees s h al l be  su pp o r t e d  by 

a f f i d a v i t  f r o m  the a t t o r n e y  r e p r e s e n t i n g  e a c h  party.

* Sec. 7. A S 09.63 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 09. 63 .0 45 . V E R I F I C A T I O N  O F  C I V I L  CLAIMS. (a) Except as 

p r o v i d e d  in (b) of this section, e v e r y  com pl ai nt , answ er,  cross- cla im,  

and  c o u n t e r c l a i m  shall be signed a n d  v e r i f i e d  by the p a r t y  or the 

a t t o r n e y  of the p a r t y  f i l i n g  the p l e a d i n g  and sh all b e a r  a statem ent  

HCS CS S B 3 7 7 ( Jud) -8 -
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Chat ch e  p e r s o n  s i gn in g Che pleading b e l i e v e s  che sC aC e m e n t s  made in 

Che p l e a d i n g  are crue. If the courC f i n d s  chat a s t a t e m e n t  made in 

the c o m p l a i n t ,  answer, cross-claim, o r  c o u n t e r c l a i m  wa s knowingly 

u n t r u e ,  u p o n  m o t i o n  of a party, the p e r s o n  s i gn in g the p l e a di ng  may be

c o m p e l l e d  Co sh o w cause w h y  che pe rs on  s i g n i n g  the p l e a d i n g  should noc

be h e l d  in c o n t e m p t  of court.

(b) For  g o o d  cause, a co mplaint, answer, c r o s s - c l a i m  or coun- 

t e r - c l a i m  m a y  be f ile d w i t h o u t  v e r i f i c a t i o n ;  pr ov i d e d ,  however, that 

v e r i f i c a t i o n  of the p l e a d i n g  by the p a r t y  or a t t o r n e y  of the party 

shall b e  m a d e  w i t h i n  15 days of the f i l i n g  of the pleadin g.

* Sec. 8 . AS 09. 16. 01 0, 09.16.020, 0 9 . 1 6 . 0 3 0 ,  09.16 .04 0,  09.16.050, and 

j 09.16.060 a r e  re pe ale d.

* Sec. 9. AS  0 9 . 1 7 . 0 3 0  and 09.17.080 e n a c t e d  in sec. 1 of this Act have 

the effect o f  a m e n d i n g  A l a s k a  Rule of C i v i l  P r o c e d u r e  49 by req uiring the 

jury  to a n s w e r  the s pe ci al  interrog ato ri es l i s t e d  in AS 0 9 . 1 7 . 0 8 0  regarding

j the amount o f  d a m a g e s  an d the per centages o f  fault to be a l l o c a t e d  among

che parties a n d  to i t em iz e the verdict r e g a r d i n g  eco nomic, noneconomic, and 

punitive d a m a g e s  as s p e c i f i e d  in AS 09 .1 7. 03 0.

* Sec. 10. AS 0 9 .’7.080 en a c t e d  in sec. 1 of this A c t  has the effect of 

amending A l a s k a  R u l e  of C iv il  Procedure 52 b y  r e q u i r i n g  the court to make 

specific f i n d i n g s  r e g a r d i n g  the amount of d a m a g e s  an d the percentages of 

fault to be a l l o c a t e d  a m o n g  the parties.

* Sec. 11. AS 0 9 . 1 7 . 0 3 0  and  09.17,080 e n a c t e d  in sec. 1 of this Act

have the e f f e c t  of a m e n d i n g  A l a s k a  Rule of C i v i l  P r o c e d u r e  58 b y  requiring

the court to i n c l u d e  a s p e c i f i c  item in its j u d g m e n t .

* Sec. 12. AS  09 .6 3 . 0 4 5  e n a c t e d  in sec. 7 of this A c t  has the effect of 

amending A l a s k a  Rule  of C i vi l  Procedure 1 1 b y  r e q u i r i n g  ve ri f ic at io n of 

claims, a n s w e r s  , c o u n t e r c l a i m s ,  and c r o s s - c l a i m s .

* Sec. 13. AS 0 9 . 30 .0 70 (b ) as added b y  sec. 4 of this Ac t has the '

-9- HCS CSSB 3 7 7 (Jud)
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e f f e c t :  o f  a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  68 b y  p r o v i d i n g  t h a t  

prejudgment :  i n t e r e s t  a c c r u e s  f r o m  th e  d a y  t h e  cause o f  a c t i o n  a c c r u e s .

*  Sec. 1 4 .  AS 0 9 . 6 0 . 0 1 0  as amended b y  s e c .  b o f  t h i s  A c t  has t h e  e f f e c t

o f  a m e n din g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  82 b y  r e q u i r i n g  ..he c o u r t  t o

c o n s i d e r  t h e  a c t u a l  a t t o r n e y  f e e s  i n c u r r e d  i n  t h e  c i v i l  a c t i o n ,

*  Sec.  1 5 .  A P P L I C A B I L I T Y .  S e c t i o n s  1 -  8 o f  t h i s  A c t  a p p l y  t o  a l l

causes o f  a c t i o n  a c c r u i n g  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .

*  Sec.  1 6 .  ( a )  The D e p a r t m e n t  o f  L a w ,  w i t h  t h e  a s s i s t a n c e  o f  t h e

D e p a r t m e n t  o f  Commerce and E conom ic  D e v e l o p m e n t ,  s h a l l  c o n d u c t

( 1 )  a s t u d y  o f  c l o s e d  i n s u r a n c e  c l a i m s  t o  i d e n t i f y

(A )  t h e  e x t e n t  t o  w h i c h  t h e  l e g a l  s y s t e m  h a s  o r  has n o t

been t h e  c a u s e  o f  d r a m a t i c  l i a b i l i t y  i n s u r a n c e  i n c r e a s e s  and c o v e r a g e

r e d u c t i o n  i n  c r i s i s  l i n e s  i n  A l a s k a ;

(B ) how v i c t i m s  a r e  f a r i n g  u n d e r  t h e  p r e s e n t  s y s t e m ;  and

(C ) w h a t  t h e  v a r i o u s  s p e c i f i c  t o r t  r e f o r m  p r o p o s a l s  w i l l

a c t u a l l y  a c c o m p l i s h ;

( 2 )  a s t u d y  o f  i n s u r a n c e  company f i n a n c e s  t o  d e t e r m i n e

(A )  t h e  e x t e n t  t o  w h ic h  d r a m a t i c  l i a b i l i t y  i n s u r a n c e  r a t e

i n c r e a s e s  and c o v e r a g e  l i m i t a t i o n s  i n  A l a s k a  a r e ,  o r  a r e  n o t ,  c o s t -

j u s t i f i e d  i n  r e l a t i o n  t o  award s,  s e t t l e m e n t s ,  and r e l e v a n t  c o u r t

d e c i s i o n s  i n  A l a s k a  i n v o l v i n g  p e r s o n a l  i n j u r y ,  d e a t h ,  o r  p r o p e r t y  

damage b a s e d  on f a u l t ;  and

(B )  t h e  e x t e n t  t o  w h ic h  l e g i s l a t i v e  o r  r e g u l a t o r y  a c t i o n s  

a f f e c t i n g  t h e  t o r t  s y s t e m  i n  A l a s k a  a r e  n e c e s s a r y  t o  r e s o l v e  t h e

s t a t e ' s  l i a b i l i t y  i n s u r a n c e  c r i s i s .

(b) T h e  d e p a r t m e n t s  may n o t  h i r e  a d d i t i o n a l  s t a f f  o r  e x p e nd  f u n d s  

t h a t  w o u ld  n e c e s s i t a t e  a s u p p l e m e n t a l  a p p r o p r i a t i o n  f o r  t h e  s t u d i e s  

r e q u i r e d  u n d e r  ( a )  o f  t h i s  s e c t i o n .

*  Sec. 1 7 .  T h i s  A c t  c akes  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  
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I N  THE SENATE BY THE J U D IC IA R Y  COMMITTEE

HOUSE CS FOR CS FOR SENATE B I L L  NO. 377 ( J u d i c i a r y )

I N  THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE -  SECOND SESSION

A B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  c i v i l  a c t i o n s ;  d i r e c t i n g  t h e

D e p a r t m e n t  o f  Law t o  c o n d u c t  a s t u d y ;  a m e n d in g  A l a s k a  

R u l e s  o f  C i v i l  P r o c e d u r e  11, 4 9 ,  5 3 ,  5 8 ,  6 8 ,  a nd 8 2 ;  

a nd p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "

BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1. AS 09 i s  amended b y  a d d i n g  a new c h a p t e r  t o  r e a d :

CHAPTER 17. L I M I T A T I O N S  ON C I V I L  L I A B I L I T Y .

S e c .  0 9 . 1 7 . 0 1 0 .  NONECONOMIC DAMAGES. ( a )  I n  an a c t i o n  t o

r e c o v e r  damages f o r  p e r s o n a l  i n j u r y  b a s e d  on n e g l i g e n c e ,  damages f o r  

n o n e c o n o m i c  l o s s e s  s h a l l  be l i m i t e d  t o  $ 1 , 0 0 0 , 0 0 0  f o r  e ach p e r s o n  

i n j u r e d .

( b )  T h e  l i m i t  u n d e r  ( a )  o f  t h i s  s e c t i o n  d oes n o t  a p p l y  ur dam­

ages f o r  p h y s i c a l  i m p a i r m e n t  o r  d i s f i g u r e m e n t .

S e c .  0 9 . 1 7 . 0 2 0 .  DAMAGES RESULTING FROM COMMISSION OF A C RIM E. A 

p e r s o n  who s u f f e r s  p e r s o n a l  i n j u r y  o r  d e a t h  may n o t  r e c o v e r -  damages 

f o r  t h e  p e r s o n a l  i n j u r y  o r  d e a t h  i f  t h e  i n j u r i e s  o r  d e a t h  o c c u r r e d  

w h i l e  t h e  p e r s o n  was e n g a g e d  i n  t h e  c o m m i s s i o n  o f  a f e l o n y ,  t h e  p e r s o n  

has b e e n  c o n v i c t e d  o f  t h e  f e l o n y ,  i n c l u d i n g  c o n v i c t i o n  b a s e d  o n  a 

g u i l t y  p l e a  o r  p l e a  o f  n o l o  c o n t e n d e r e ,  and t h e  f e l o n y  s u b s t a n t i a l l y

c o n t r i b u t e d  t o  t h e  i n j u r y  o r  d e a t h .  T h i s  s e c t i o n  does n o t  a f f e c t  a

r i g h t  o f  a c t i o n  u n d e r  42 U . S . C .  1983.

S e c .  0 9 . 1 7 . 0 3 0 .  IT E M I Z E D  V ER D IC TS. I n  e v e r y  c a s e  w h e r e  damages 

f o r  p e r s o n a l  i n j u r y  a r e  a w a r d e d  b y  t h e  c o u r t  o r  j u r y ,  t h e  v e r d i c t  

s h a l l  be  i t e m i z e d  b e t w e e n  e c o n o m i c  l o s s ,  n o n e c o n o m i c  l o s s ,  and

- 1 -  HCS CSSB 3 7 7 ( J u d )
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p u n i t i v e  damages i f  a n y ,  a nd e c o n o m i c  l o s s  s h a l l  be f u r t h e r  i t e m i z e d  

b y  c a t e g o r y .  I t e m i z a t i o n  o f  e c o n o m i c  l o s s  b y  c a t e g o r y  i n c l u d e s :  ( 1 )

am o u nt s  i n t e n d e d  t o  c o m p e n s a t e  f o r  r e a s o n a b l e  e x p e n s e s  t h a t  h a v e  been 

i n c u r r e d ,  o r  w h i c h  w i l l  be i n c u r r e d ,  f o r  n e c e s s a r y  m e d i c a l ,  s u r g i c a l ,  

x - r a y ,  d e n t a l ,  o r  o t h e r  h e a l t h  o r  r e h a b i l i t a t i v e  s e r v i c e s ,  d r u g s ,  and 

t h e r a p y ;  ( 2 )  a m o u n t s  i n t e n d e d  t o  c o m p e n s a t e  f o r  l o s t  wages o r  l o s s  o f  

e a r n i n g  c a p a c i t y ;  and ( 3 )  a l l  o t h e r  e c o n o m i c  l o s s e s  g r a n t e d  b y  t h e  

f a c t  f i n d e r .  A v e r d i c t  s h a l l  f u r t h e r  d e t e r m i n e  t h e  a m o u n t s  i n t e n d e d  

t o  c o m p e n s a t e  f o r  i n j u r y  o r  l o s s e s  i n c u r r e d  b e f o r e  t h e  v e r d i c t  and 

a m o u n ts  i n t e n d e d  t o  c o m p e n s a t e  f o r  l o s s e s  t h a t  w i l l  be i n c u r r e d  i n  t h e  

f u t u r e .

S e c .  0 3. 1 7 . 0 4 0 .  P E R IO D IC  PAYMENTS. ( a )  Ir.  an a c t i o n  t o  r e c o v e r  

damages,  t h e  c o u r t  s h a l l ,  a t  t h e  r e q u e s t  o f  an  i n j u r e d  p a r t v ,  e n t e r  

j u d g m e n t  o r d e r i n g  t h a t  a m o u n t s  a w a r d e d  a j u d g m e n t  c r e d i t o r  f o r  f u t u r e  

damages be p a i d  t o  t h e  maxim um e x t e n t  f e a s i b l e  b y  p e r i o d i c  p a v m e n t s  

r a t h e r  t h a n  b y  a l u m p - s u m  p a y m e n t  i f  t h e  a w a r d  e q u a l s  o r  e x c e e d s  

$ 1 0 0 , 0 0 0  i n  f u t u r e  damages.

( b )  The c o u r t  may r e q u i r e  s e c u r i t y  be p o s t e d ,  i n  o r d e r  t o  e n s u r e  

t h a t  f u n d s  a r e  a v a i l a b l e  as p e r i o d i c  p a y m e n t s  become d u e .  T he c o u r t  

may n o t  r e q u i r e  s e c u r i t y  t o  be p o s t e d  i f  an a u t h o r i z e d  i n s u r e r ,  as 

d e f i n e d  i n  AS 2 1 . 9 0 . 9 0 0 ,  a c k n o w l e d g e s  t o  t h e  c o u r t  i t s  o b l i g a t i o n  t o  

d i s c h a r g e  t h e  j u d g m e n t .

( c )  A j u d g m e n t  o r d e r i n g  p a y m e n t  o f  f u t u r e  damages b y  p e r i o d i c  

p a y m e n t  s h a l l  s p e c i f y  t h e  r e c i p i e n t ,  t h e  d o l l a r  a m o u nt o f  t h e  p a y ­

m e n t s ,  t h e  i n t e r v a l  b e t w e e n  p a y m e n t s ,  a nd t h e  number o f  p a y m e n t s  o r  

t h e  p e r i o d  o f  t i m e  o v e r  w h i c h  p a y m e n t s  s h a l l  be made. P e r i o d i c  p a y ­

m e n t s  s h a l l  be c u m u l a t i v e l y  a d j u s t e d  a n n u a l l y  b y  a p p l y i n g  e a c h  y e a r  

t h e  a n n u a l  r a t e  o f  ch a ng e  i n  t h e  c o n s u m e r  p r i c e  i n d e x  f o r  a l l  u r b a n  

c o n s u m e r s  f o r  t h e  A n c h o r a g e  M e t r o p o l i t a n  A r e a  as p u b l i s h e d  b y  t h e
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B u r e a u  o f  L a b o r  S t a t i s t i c s  o f  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  L a b o r  

f o r  t h e  i m m e d i a t e l y  p r e c e d i n g  y e a r .  P a y m e n t s  n a v  be m o d i f i e d  o n l y  i n  

t h e  e v e n t  o f  t h e  d e a t h  o f  t h e  i u d g m e n t  c r e d i t o r ,  i n  w h i c h  c a s e  o a v -

m e n ts  may n o t  be r e d u c e d  o r  t e r m i n a t e d ,  b u t  s h a l l  he p a i d  t o  p e r s o n s

t o  whom t h e  j u d g m e n t  c r e d i t o r  owed a d u t y  o f  s u p p o r t ,  a c p r o v i d e d  by 

l a w ,  i m m e d i a t e l y  b e f o r e  d e a t h .  I f  t h e  j u d g m e n t  c r e d i t o r  owed no d u t y  

o f  s u p p o r t  t o  d e p e n d e n t s  a t  t h e  t i m e  o f  t h e  j u d g m e n t  c r e d i t o r ' s  d e a t h ,  

t h e  money r e m a i n i n g  s h a l l  be d i s t r i b u t e d  i n  a c c o r d a n c e  w i t h  a w i l l  o f  

t h e  d e c e a s e d  j u d g m e n t  c r e d i t o r  a c c e p t e d  i n t o  p r o b a t e  o r  u n d e r  t h e  

i n t e s t a t e  l a w s  o f  t h e  s t a t e  i f  t h e  d e c e a s e d  had no w i l l .

( d )  I f  t h e  c o u r t  f i n d s  t h a t  t h e  j u d g m e n t  d e b t o r  has e x h i b i t e d  a

c o n t i n u i n g  p a t t e r n  o f  f a i l i n g  t o  make p a y m e n t s  r e q u i r e d  u n d e r  ( c )  o f  

t h i s  s e c t i o n ,  t h e  c o u r t  s h a l l ,  i n  a d d i t i o n  t o  t h e  r e q u i r e d  p e r i o d i c  

p a y m e n t s ,  o r d e r  t h e  j u d g m e n t  d e b t o r  t o  p a y  t h e  j u d g m e n t  c r e d i t o r  any 

damages c a u s e d  b y  t h e  f a i l u r e  t o  make p e r i o d i c  p a y m e n t s ,  i n c l u d i n g  

c o s t s  and a t t o r n e y  f e e s .

S e c .  0 9 . 1 7 . 0 5 0 .  L I M I T E D  L I A B I L I T Y  OF CERTAIN DIRECTORS AND 

OF F IC E RS . ( a )  U n l e s s  t h e  a c t  o r  o m i s s i o n  c o n s t i t u t e d  g r o s s  n e g l i ­

g e n c e ,  a p e r s o n  may n o t  r e c o v e r  t o r t  damages f o r  p e r s o n a l  i n j u r y ,  

d e a t h ,  o r  damage t o  p r o p e r t y  f o r  an a c t  o r  o m i s s i o n  t o  a c t  i n  t h e  

c o u r s e  a nd s c o p e  o f  o f f i c i a l  d u t i e s ,  as a member o r  o f f i c e r  o f  t h e  

f o l l o w i n g :

( 1 )  a member o f  t h e  b o a r d  o f  d i r e c t o r s  o r  an o f f i c e r  o f  a 

n o n p r o f i t  c o r p o r a t i o n ;

( 2 )  a member o f  t h e  b o a r d  o f  d i r e c t o r s  o f  a p u b l i c  o r  

n o n p r o f i t  h o s p i t a l ,  o r  a member o f  a c i t i z e n ' s  a d v i s o r y  b o a r d  o f  anv 

h o s p i t a l ;

( 3 )  a member o f  a s c h o o l  b o a r d  o f  a s c h o o l  d i s t r i c t ;

(A )  a member o f  t h e  g o v e r n i n g  b o d y ,  a c o m m i s s i o n ,  o r  a
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c i t i z e n ' s  a d v i s o r y  c o m m i t t e e  o f  a m u n i c i p a l i t y  o f  t h e  s t a t e .

( b )  N o t w i t h s t a n d i n g  ( a )  o f  t h i s  s e c t i o n ,  t h e  d u t i e s  and l i a b i l ­

i t i e s  o f  a d i r e c t o r  o r  o f f i c e r  o f  a n o n p r o f i t  c o r p o r a t i o n  t o  t h e

c o r p o r a t i o n  o r  t h e  c o r p o r a t i o n ' s  s h a r e h o l d e r s  may n o t  be l i m i t e d  o r

m o d i f i e d .

<c) I n  t h i s  s e c t i o n  " n o n p r o f i t  c o r p o r a t i o n "  means a c o r p o r a t i o n  

t h a t  q u a l i f i e s  f o r  e x e m p t i o n  f r o m  t a x a t i o n  u n d e r  26 U . S . C .  5 0 1 ( c ) ( 3 )  

o r  ( A )  ( I n t e r n a l  R e v en u e  C o d e ) .

S e c .  0 9 . 1 7 . 0 6 0 .  EFFECT OF CONTRIBUTORY FAULT. I n  an a c t i o n

b a s e d  on f a u l t  s e e k i n g  t o  r e c o v e r  damages f o r  i n j u r y  o r  d e a t h  t c  a

p e r s o n  o r  h a rm  t o  p r o p e r t y ,  c o n t r i b u t o r y  f a u l t  c h a r g e a b l e  t o  t h e

c l a i m a n t  d i m i n i s h e s  p r o p o r t i o n a t e l y  t h e  a m o u n t  a w a r d e d  as c o m p e n s a t o r y  

damages f o r  t h e  i n j u r y  a t t r i b u t a b l e  t o  t h e  c l a i m a n t ' s  c o n t r i b u t o r y  

f a u l t ,  b u t  d o es  n o t  b a r  r e c o v e r y .

S e c .  0 9 . 1 7 . 0 7 0 .  COLLATERAL B E N E F I T S .  ( a )  A f t e r  t h e  f a c t  f i n d e r  

h a s  r e n d e r e d  an award  t o  a c l a i m a n t ,  and a f t e r  t h e  c o u r t  h a s  a w a rd e d  

c o s t s  a n d  a t t o r n e y  f e e s ,  a d e f e n d a n t  may i n t r o d u c e  e v i d e n c e  o f  a m ounts  

r e c e i v e d  o r  t o  be r e c e i v e d  b y  t h e  c l a i m a n t  as c o m p e n s a t i o n  f o r  t h e  

same i n j u r y  f r o m  c o l l a t e r a l  s o u r c e s  t h a t  do n o t  h a v e  a r i g h t  o f  s u b r o ­

g a t i o n  b y  l a w  o r  c o n t r a c t .

( b )  I f  t h e  d e f e n d a n t  e l e c t s  t o  i n t r o d u c e  e v i d e n c e  u n d e r  ( a )  o f

t h i s  s e c t i o n ,  t h e  c l a i m a n t  may i n t r o d u c e  e v i d e n c e  o f

( 1 )  t h e  a m o u n t  t h a t  t h e  a c t u a l  a t t o r n e y  f e e s  i n c u r r e d  by

t h e  c l a i m a n t  i n  o b t a i n i n g  t h e  a w a rd  e x c e e d  t h e  a m o u nt o f  a t t o r n e y  f e e s  

a w a r d e d  t o  t h e  c l a i m a n t  b y  t h e  c o u r t ;  and

( 2 )  t h e  a m ount t h a t  t h e  c l a i m a n t  has p a i d  o r  c o n t r i b u t e d  t o

s e c u r e  t h e  r i g h t  t o  an i n s u r a n c e  b e n e f i t  i n t r o d u c e d  by t h e  d e f e n d a n t  

as  e v i d e n c e .

( c )  I f  t h e  t o t a l  a m ount o f  c o l l a t e r a l  b e n e f i t s  I n t r o d u c e d  as

HCS CSSB 3 7 7 ( J u d )  - A -



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

e v i d e n c e  u n d e r  ( a )  o f  t h i s  s e c t i o n  e x c e e d s  t h e  t o t a l  am ount t h a t  t h e  

c l a i m a n t  i n t r o d u c e d  as e v i d e n c e  u n d e r  ( b )  o f  t h i s  s e c t i o n ,  t h e  c o u r t  

s h a l l  d e d u c t  f r o m  t h e  t o t a l  aw a rd  t h e  a m o u n t  b y  w h i c h  t h e  v a l u e  o f  t h e  

n o n s u b r o g a t e d  sum a w a rd e d  u n d e r  ( a )  o f  t h i s  s e c t i o n  e x c e e d s  t h e  amount  

o f  p a y m e n t s  u n d e r  ( b )  o f  t h i s  s e c t i o n .

( d )  N o t w i t h s t a n d i n g  ( a )  o f  t h i s  s e c t i o n ,  t h e  d e f e n d a n t  may n o t  

i n t r o d u c e  e v i d e n c e  o f

C l )  b e n e f i t s  t h a t  u n d e r  f e d e r a l  l a w  c a n n o t  be r e d u c e d  o r

o f f s e t ;

( 2 )  a d e c e a s e d ' s  l i f e  i n s u r a n c e  p o l i c y ;  o r

( 3 )  g r a t u i t o u s  b e n e f i t s  p r o v i d e d  t o  t h e  c l a i m a n t .

( e )  T h i s  s e c t i o n  does n o t  a p p l y  t o  a m e d i c a l  m a l p r a c t i c e  a c t i o n  

f i l e d  u n d e r  AS 0 9 . 5 5 .

S ec.  0 9 . 1 7 . 0 8 0 .  APPORTIONMENT OF DAMAGES. f a )  T.n a l l  a c t i o n s  

i n v o l v i n g  f a u l t  o f  more t h a n  one p a r t y  t o  t h e  a c t i o n ,  i n c l u d i n g  t h i r d -  

p a r t y  d e f e n d a n t s  and p e r s o n s  who h a v e  b e e n  r e l e a s e d  u n d e r  AS 0 9 . 1 7 . -  

0 9 0 ,  t h e  c o u r t ,  u n l e s s  o t h e r w i s e  a g r e e d  b y  a l l  p a r t i e s ,  s h a l l  i n s t r u c t  

t h e  j u r y  t o  a n s w e r  s p e c i a l  i n t e r r o g a t o r i e s  o r ,  i f  t h e r e  i s  no j u r y ,  

s h a l l  make f i n d i n g s ,  i n d i c a t i n g

( 1 )  t h e  am ount o f  damages e a c h  c l a i m a n t  w o u l d  be e n t i t l e d  

t o  r e c o v e r  i f  c o n t r i b u t o r y  f a u l t  i s  d i s r e g a r d e d ;  and

( 2 )  t h e  p e r c e n t a g e  o f  t h e  t o t a l  f a u l t  o f  a l l  o f  t h e  p a r t i e s  

t o  e a c h  c l a i m  t h a t  i s  a l l o c a t e d  t o  e a c h  c l a i m a n t ,  d e f e n d a n t ,  t h i r d -  

p a r t y  d e f e n d a n t ,  and p e r s o n  who has b e e n  r e l e a s e d  f r o m  l i a b i l i t y  u n d e r  

AS 0 9 .  1 7 . 0 9 0 .

(b> I n  d e t e r m i n i n g  t h e  p e r c e n t a g e s  o f  f a u l t ,  t h e  t r i e r  o f  f a c t  

s h a l l  c o n s i d e r  b o t h  t h e  n a t u r e  o f  t h e  c o n d u c t  o f  e a c h  p a r t y  a t  f a u l t ,  

and t h e  e x t e n t  o f  t h e  c a u s a l  r e l a t i o n  b e t w e e n  t h e  c o n d u c t  and t h e  

damages c l a i m e d .  The t r i e r  o f  f a c t  may d e t e r m i n e  t h a t  two o r  more
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u  r*rv -#< A*Ar

p e r s o n s  a r e  t o  be t r e a t e d  as a s i n g l e  p a r t y  i f  t h e i r  c o n d u c t  was a 

c a u s e  o f  t h e  damages c l a i m e d  and t h e  s e p a r a t e  a c t  o r  o m i s s i o n  o f  each 

p e r s o n  c a n n o t  be d i s t i n g u i s h e d .

( c )  Th e  c o u r t  s h a l l  d e t e r m i n e  t h e  awa rd  o f  damages t o  e ach  

c l a i m a n t  i n  a c c o r d a n c e  w i t h  t h e  f i n d i n g s ,  s u b j e c t  t o  a r e d u c t i o n  u n d e r  

AS 0 9 . 1 7 . 0 9 0 ,  and e n t e r  j u d g m e n t  a g a i n s t  e a c h  p a r t y  l i a b l e .  The c o u r t  

a l s o  s h a l l  d e t e r m i n e  and s t a t e  i n  t h e  j u d g m e n t  e a c h  p a r t y ' s  e q u i t a b l e  

s h a r e  o f  t h e  o b l i g a t i o n  co each c l a i m a n t  i n  a c c o r d a n c e  w i t h  t h e  r e ­

s p e c t i v e  p e r c e n t a g e s  o f  f a u l t .

( d )  Th e  c o u r t  s h a l l  e n t e r  j u d g m e n t  a g a i n s t  each p a r t y  l i a b l e  on 

t h e  b a s i s  o f  j o i n t  and s e v e r a l  l i a b i l i t y ,  e x c e p t  t h a t  a p a r t y  who i s  

a l l o c a t e d  l e s s  t h a n  50 p e r c e n t  o f  t h e  t o t a l  f a u l t  a l l o c a t e d  t o  a l l  t h e  

p a r t i e s  may n o t  be j o i n t l y  l i a b l e  f o r  more t h a n  t w i c e  t h e  p e r c e n t a g e  

o f  f a u l t  a l l o c a t e d  t o  t h a t  p a r t y .

S ec.  0 9 . 1 7 . 0 9 0 .  EFFECT OF RELEASE. When a r e l e a s e  o r  c o v e n a n t  

n o t  t o  sue o r  n o t  t o  e n f o r c e  j u d g m e n t  i s  g i v e n  i n  good f a i t h  t o  o n e  o f  

two o r  m ore  p e r s o n s  l i a b l e  i n  t o r t  f o r  t h e  same i n j u r y  o r  t h e  same 

w r o n g f u l  d e a t h

( 1 )  i t  does n o t  d i s c h a r g e  a n y  o f  t h e  o t h e r  t o r t f e a s o r s  f r o m  

l i a b i l i t y  f o r  t h e  i n j u r y  o r  w r o n g f u l  d e a t h  u n l e s s  i t s  t e r m s  so p r o ­

v i d e ;  b u t  i t  r e d u c e s  t h e  c l a i m  a g a i n s t  t h e  o t h e r s  t o  t h e  e x t e n t  o f  anv 

a m o u n t  s t i p u l a t e d  b y  t h e  r e l e a s e  o r  t h e  c o v e n a n t ,  o r  i n  t h e  a m o u n t  o f  

t h e  c o n s i d e r a t i o n  p a i d  f o r  i t ,  w h i c h e v e r  i s  t h e  g r e a t e r ;  and

( 2 )  i t  d i s c h a r g e s  t h e  t o r t f e a s o r  t o  whom i t  i s  g i v e n  f r o m  

a l l  l i a b i l i t y  f o r  c o n t r i b u t i o n  t o  a n y  o t h e r  t o r t f e a s o r .

S e c .  0 9 . 1 7 . 9 0 0 .  D E F I N I T I O N .  I n  t h i s  c h a p t e r  " f a u l t "  i n c l u d e s  

a c t s  o r  o m i s s i o n s  t h a t  a r e  i n  a n y  m e a s u r e  n e g l i g e n t  o r  r e c k l e s s  t o w a r d  

t h e  p e r s o n  o r  p r o p e r t y  o f  t h e  a c t o r  o r  o t h e r s ,  o r  t h a t  s u b j e c t  a 

p e r s o n  t o  s t r i c t  t o r t  l i a b i l i t y .  T he t e r m  a l s o  i n c l u d e s  b r e a c h  o f  
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w a r r a n t y ,  u n r e a s o n a b l e  a s s u m p t i o n  o f  r i s k  n o t  c o n s t i t u t i n g  an e n f o r c e ­

a b l e  e x p r e s s  c o n s e n t : ,  m i s u s e  o f  a p r o d u c t  f o r  w h i c h  t h e  d e f e n d a n t  

o t h e r w i s e  w o u l d  be  l i a b l e ,  and u n r e a s o n a b l e  f a i l u r e  t o  a v o i d  an i n j u r y  

o r  t o  m i t i g a t e  d am ages.  L e g a l  r e q u i r e m e n t s  o f  c a u s a l  r e l a t i o n  a p p l y  

b o t h  t o  f a u l t  as t h e  b a s i s  f o r  l i a b i l i t y  and t o  c o n t r i b u t o r y  f a u l t .

*  S e c .  2 .  AS 0 9 . 3 0 . 0 6 5  i s  amended t o  r e a d :

Se c .  0 9 . 3 0 . 0 6 5 .  OFFERS OF JUDGMENT. A t  a n v  t i m e  m o ie  t h a n  10 

da v s  b e f o r e  t h e  t r i a l  b e g i n s  [ON OR BEFORE THE 60TH DA if FOLLOWING THE 

F I L I N G  OF AN ANSWER I N  A C I V I L  ACTION, AND ON THE F I F T H  DAY FOLLOWING 

THE DAY DISCOVERY CLOSES AS ORDERED BY THE C0IJRT1, e i t h e r  t h e  p a r t y  

m a k i n g  a. c l a i m  o r  t h e  p a r t y  d e f e n d i n g  a g a i n s t  a c l a i m  may s e r v e  u p o n  

t h e  a d v e r s e  p a r t y  an o f f e r  t o  a l l o w  j u d g m e n t  t o  be e n t e r e d  [ I N  COM­

PLETE S A T IS F A C T IO N  OF THE CLAIM] f o r  t h e  monev o r  p r o p e r t y  o r  t o  t h e  

e f f e c t  s p e c i f i e d  i n  t h e  o f f e r ,  w i t h  c o s t s  [COST] t h e n  a c c r u e d .  I f  

w i t h i n  10 d a y s  a f t e r  t h e  s e r v i c e  o f  t h e  o f f e r  Che a d v e r s e  p a r t y  s e r v e s  

w r i t t e n  n o t i c e  t h a t  t h e  o f f e r  i s  a c c e p t e d ,  e i t h e r  p a r t y  may t h e n  f i l e  

t h e  o f f e r  ar.d n o t i c e  o f  a c c e p t a n c e  t o g e t h e r  w i t h  p r o o f  o f  s e r v i c e ,  and 

t h e  c l e r k  s h a l l  e n t e r  j u d g m e n t .  An o f f e r  n o t  a c c e p t e d  w i t h i n  10 d a ys  

i s  c o n s i d e r e d  w i t h d r a w n  and e v i d e n c e  o f  t h a t  o f f e r  i s  n o t  a d m i s s i b l e  

e x c e p t  i n  a p r o c e e d i n g  t o  d e t e r m i n e  c o s t s  and a t t o r n e y  f e e s  [THE FORM 

OF JUDGMENT AFTER V E R D I C T ] . I f  t h e  j u d g m e n t  f i n a l l y  e n t e r e d  on t h e  

c l a i m  as t o  w h i c h  an o f f e r  h a s  b e e n  made u n d e r  t h i s  s e c t i o n  i s  n o t  

more f a v o r  t o  t h e  o f f e r e e  t h a n  t h e  o f f e r ,  t h e  o f f e r e e  s h a l l  p a y

c o s t s  v  a f t e r  s e r v i c e  o f  t h e  o f f e r ,  and t h e  c o u r t  may a l s o

r e c u i r e  t  o f  r e a s o n a b l e  a c t u a l  a t t o r n e y  f e e s  i n c u r r e d  a f t e r

s e r v i c e  o f  e o f f e r ,  and t h e  i n t e r e s t  a w a r d e d  u n d e r  AS 4 5 . 4 5 . 0 1 0 ( a )

and a c c r u e d  up t o  t h e  d a t e  j u d g m e n t  i s  e n t e r e d  s h a l l  be a d j u s t e d  as

f o l l o w s :

( 1 )  i f  t h e  o f f e r e e  i s  t h e  p a r t y  m a k i n g  t h e  c l a i m ,  t h e

- 7 -  HCS CSSB 3 7 7 ( J u d )



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

.1 L

i n t e r e s t  r a t e  s h a l l  be r e d u c e d  b y  f i v e  [TWOl p e r c e n t  a year;

( 2 )  i f  t h e  o f f e r e e  i s  t h e  p a r t y  d e f e n d i n g  a g a i n s t  t h e  

c l a i m ,  t h e  i n t e r e s t  r a t e  s h a l l  be i n c r e a s e d  b y  f i v e [TWOl p e r c e n t  a 

y e a r .

*  S e c .  3 .  AS 0 9 . 3 0 . 0 6 5  i s  amended b y  a d d i n g  new s u b s e c t i o n s  t o  r e a d :

( b )  Th e  f a c t  t h a t  an o f f e r  i s  made b u t  n o t  a c c e p t e d  does  n e t  

p r e c l u d e  a s u b s e q u e n t  o f f e r .  When t h e  l i a b i l i t y  o f  one p a r t v  t o  

a n o t h e r  h a s  b e e n  d e t e r m i n e d  b y  v e r d i c t ,  o r d e r ,  o r  j u d g m e n t ,  b u t  t h e  

a m o u n t  o r  e x t e n t  o f  t h e  l i a b i l i t y  r e m a i n s  t o  be d e t e r m i n e d  b y  f u r t h e r  

p r o c e e d i n g s ,  t h e  p a r t y  a d j u d g e d  l i a b l e  may make an o f f e r  o f  j u d g m e n t ,  

w h i c h  s h a l l  h a v e  t h e  same e f f e c t  as an o f f e r  made b e f o r e  t r i a l  i f  i t  

i s  s e r v e d  w i t h i n  a r e a s o n a b l e  t i m e  n o t  l e s s  t h a n  10 d a ys  b e f o r e  th e  

commencement o f  h e a r i n g s  t o  d e t e r m i n e  t h e  a m ount o r  e x t e n t  o f  l i a b i l i ­

t y .

( c )  E x c e p t  f o r  c i v i l  c o m m it m e n t  a nd c h i l d  c u s t o d y  a c t i o n s ,  t h i s  

s e c t i o n  a p p l i e s  t o  a l l  c i v i l  a c t i o n s .

“  S e c .  4 .  AS 0 9 . 3 0 . 0 7 0  i s  amended b y  a d d i n g  a new s u b s e c t i o n  t o  r e a d :

( b )  E x c e p t  when t h e  c o u r t  f i n d s  t h a t  t h e  p a r t i e s  h a v e  a g r e e d  

o t h e r w i s e ,  p r e j u d g m e n t  i n t e r e s t  a c c r u e s  f r o m  t h e  d a y  t h e  c a u s e  o f  

a c t i o n  a c c r u e s .

" S e c .  5 .  AS 0 9 . 5 5 . 5 4 8 ( a )  i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :

( a )  E x c e p t  as p r o v i d e d  i n  AS 0 9 . 1 7 ,  damages i n  a m a l p r a c t i c e  

a c t i o n  s h a l l  be a w a r d e d  i n  a c c o r d a n c e  w i t h  p r i n c i p l e s  o f  t h e  common 

l a w .

*  S e c .  6.  AS 0 9 . 6 0 . 0 1 0  i s  amended b y  a d d i n g  a new s u b s e c t i o n  t o  r e a d :

( b )  I n  m a k i n g  an aw a rd  o f  a t t o r n e y  f e e s  t o  a p r e v a i l i n g  p a r t v ,  

t h e  c o u r t  s h a l l  c o n s i d e r  t h e  a c t u a l  a t t o r n e y  f e e s  i n c u r r e d  b y  each 

p a r t y  i n  t h e  c i v i l  a c t i o n .  A c t u a l  a t t o r n e y  f e e s  s h a l l  be s u p p o r t e d  by  

a f f i d a v i t  f r o m  t h e  a t t o r n e y  r e p r e s e n t i n g  e ach p a r t y .
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*  S e c .  7 .  AS 0 9 . 6 3  i s  amended b y  a d d i n g  a new s e c t i o n  t o  r e a d :

Sec.  0 9 . 6 3 . 0 4 5 .  V E R I F I C A T I O N  OF C I V I L  CLA IM S. ( a )  E x c e p t  as 

p r o v i d e d  i n  ( b )  o f  t h i s  s e c t i o n ,  e v e r y  c o m p l a i n t ,  a n s w e r ,  c r o s s - c l a i m ,  

and c o u n t e r c l a i m  s h a l l  be  s i g n e d  and v e r i f i e d  by  t h e  p a r t y  o r  t h e  

a t t o r n e y  o f  t h e  p a r t y  f i l i n g  t h e  p l e a d i n g  and s h a l l  b e a r  a s t a t e m e n t  

t h a t  the. p e r s o n  s i g n i n g  t h e  p l e a d i n g  b e l i e v e s  t h e  s t a t e m e n t s  made i n  

t h e  p l e a d i n g  a r e  t r u e .  I f  t h e  c o u r t  f i n d s  t h a t  a s t a t e m e n t  made i n  

t h e  c o m p l a i n t ,  a n s w e r , c r o s s - c l a i m ,  o r  c o u n t e r c l a i m  was k n o w i n g l y  

u n t r u e ,  u p o n  m o t i o n  o f  a p a r t y ,  t h e  p e r s o n  s i g n i n g  t h e  p l e a d i n g  may be 

c o m p e l l e d  t o  show c a u s e  why t h e  p e r s o n  s i g n i n g  t h e  p l e a d i n g  s h o u l d  n o t  

b e  h e l d  i n  c o n t e m p t  o f  c o u r t .

rb) F o r  good  c a u s e ,  a c o m o l a i n t ,  a n s w e r ,  c r o s s - c l a i m  o r  c o u n ­

t e r - c l a i m  may be f i l e d  w i t h o u t  v e r i f i c a t i o n ;  p r o v i d e d ,  h o w e v e r ,  t h a t  

v e r i f i c a t i o n  o f  t h e  p l e a d i n g  b y  t h e  p a r t y  o r  a t t o r n e y  o f  t h e  p a r t y  

s h a l l  be  made w i t h i n  15 d a y s  o f  t h e  f i l i n g  o f  t h e  p l e a d i n g .

*  S ec.  8 .  AS 0 9 . 1 6 . 0 1 0 ,  0 9 . 1 6 . 0 2 0 ,  0 9 . 1 6 . 0 3 0 ,  0 9 . 1 6 . 0 4 0 ,  0 9 . 1 6 . 0 5 0 ,  and

0 9 . 1 6 . 0 6 0  a r e  r e p e a l e d .

*  S e c .  9 .  AS 0 9 . 1 7 . 0 3 0  and 0 9 . 1 7 . 0 8 0  e n a c t e d  i n  s e c .  1 o f  t h i s  A c t  h a v e  

t h e  e f f e c t  o f  a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  49 b y  r e q u i r i n g  t h e  

j u r y  t o  a n s w e r  t h e  s p e c i a l  i n t e r r o g a t o r i e s  l i s t e d  i n  AS 0 9 . 1 7 . 0 8 0  r e g a r d i n g  

t h e  a m o u n t  o f  damages and t h e  p e r c e n t a g e s  o f  f a u l t  t o  be a l l o c a t e d  among 

t h e  p a r t i e s  and t o  i t e m i z e  t h e  v e r d i c t  r e g a r d i n g  e c o n o m i c ,  n o n e c o n o m i c ,  and 

p u n i t i v e  damages as s p e c i f i e d  i n  AS 0 9 . 1 7 . 0 3 0 .

*  S e c .  10.  AS 0 9 . 1 7 . 0 8 0  e n a c t e d  i n  s e c .  1 o f  t h i s  A c t  h a s  t h e  e f f e c t  o f  

a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  52 b y  r e q u i r i n g  t h e  c o u r t  t o  make 

s p e c i f i c  f i n d i n g s  r e g a r d i n g  t h e  a m o u nt o f  damages an d  t h e  p e r c e n t a g e s  o f  

f a u l t  t o  be a l l o c a t e d  among t h e  p a r t i e s .

*  S ec.  I I .  AS 0 9 . 1 7 . 0 3 0  a nd 0 9 .  1 7 . 0 8 0  e n a c t e d  i n  s e c .  1 o f  t h i s  A c t  

h a v e  t h e  e f f e c t  o f  a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  58 b v  r e q u i r i n g

- 9 -  HCS CSSB 3 7 7 ( J u d )
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1 t h e  c o u r t  t o  i n c l u d e  a s p e c i f i c  i t e m  i n  i t s  j u d g m e n t .

v S ec.  12. AS 0 9 . 6 3 . 0 4 5  e n a c t e d  i n  s e c .  7 o f  t h i s  A c t  has t h e  e f f e c t  o f  

a m e n d in g  A l a s k a  Pvule o f  C i v i l  P r o c e d u r e  11 b y  r e q u i r i n g  v e r i f i c a t i o n  o f  

c l a i m s ,  a n s w e r s ,  c o u n t e r c l a i m s ,  and c r o s s - c l a i m s .

"c Sec.  13.  AS 0 9 . 3 0 . 0 7 0 ( b )  as added b y  s e c .  4 o f  t h i s  A c t  h a s  t h e

e f f e c t  o f  a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  68 by  p r o v i d i n g  t h a t

p r e j u d g m e n t  i n t e r e s t  a c c r u e s  f r o m  t h e  d a y  t h e  c a u s e  o f  a c t i o n  a c c r u e s .

*  S e c .  14.  Ab 0 9 . 6 0 . 0 1 0  as amended b y  s e c .  6 o f  t h i s  A c t  has t h e  e f f e c t  

o f  a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  82 b y  r e q u i r i n g  t h e  c o u r t  t o  

c o n s i d e r  t h e  a c t u a l  a t t o r n e y  f e e s  i n c u r r e d  i n  t h e  c i v i l  a c t i o n .

*  S e c .  15. A P P L I C A B I L I T Y .  S e c t i o n s  1 -  8 o f  t h i s  A c t  a p p l y  t o  a l l

c a u s e s  o f  a c t i o n  a c c r u i n g  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .

S e c .  16. T h e  D e p a r t m e n t  o f  Law, w i t h  t h e  a s s i s t a n c e  o f  t h e  D e p a r t m e n t  

o f  Commerce an d  E c o n o m i c  D e v e l o p m e n t ,  s h a l l  c o n d u c t

( 1 )  a s t u d y  o f  c l o s e d  i n s u r a n c e  c l a i m s  t o  i d e n t i f y

( A )  t h e  e x t e n t  t o  w h i c h  t h e  l e g a l  s y s t e m  has o r  h a s  n o t

been t h e  c a u s e  o f  d r a m a t i c  l i a b i l i t y  i n s u r a n c e  i n c r e a s e s  and c o v e r a g e

r e d u c t i o n  i n  c r i s i s  l i n e s  i n  A l a s k a ;

( B )  how v i c t i m s  a r e  f a r i n g  u n d e r  t h e  p r e s e n t  s y s t e m ;  a nd

( C )  w h a t  t h e  v a r i o u s  s p e c i f i c  t o r t  r e f o r m  p r o p o s a l s  w i l l

a c t u a l l y  a c c o m p l i s h ;

( 2 )  a s t u d y  o f  i n s u r a n c e  company f i n a n c e s  t o  d e t e r m i n e

( A )  t h e  e x t e n t  t o  w h i c h  d r a m a t i c  l i a b i l i t y  i n s u r a n c e  r a t e  

i n c r e a s e s  and c o v e r a g e  l i m i t a t i o n s  i n  A l a s k a  a r e ,  o r  a r e  n o t ,  c o s t -  

j u s t i f i e d  i n  r e l a t i o n  t o  a w a r d s ,  s e t t l e m e n t s ,  and r e l e v a n t  c o u r t  

d e c i s i o n s  i n  A l a s k a  i n v o l v i n g  p e r s o n a l  i n i u r v ,  d e a t h ,  o r  p r o p e r t y

damage b a s e d  on f a u l t ;  and

( B )  t h e  e x t e n t  t o  w h i c h  l e g i s l a t i v e  o r  r e g u l a t o r y  a c t i o n s  

a f f e c t i n g  t h e  t o r t  s y s t e m  i n  A l a s k a  a r e  n e c e s s a r y  t o  r e s o l v e  t h e

HCS CSSB 3 7 7 ( o u d )  - 1 0 -
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s t a t e ' s  l i a b i l i t y  i n s u r a n c e  c r i s i s .

S ec.  17.  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  AS 0 1 .  

1 0 . 0 7 0 ( c ) .

- 1 1 - HCS CSSB 3 7 7 ( J u d )



I

I

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

K

22
C7

23
■■■

24
/

25'
s v

26,

27

28

29

WORK DRAFT WORK DRAFT WORK DRAFT

F o r d
5 / 5 / 8 6

O r i g i n a l  s p o n s o r s :  C o t t e n ,  B i n k l e y ,
C o l l i n s ,  e t  a l

/

I N  THE HOUSE BY THE J U D I C I A R Y  COMMITTEE

CS FOR SPONSOR SUBSTITUTE FOR HOUSE B I L L  NO. 532 ( J u d i c i a r y )

I N  THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE -  SECOND SESSION

A B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i r g  t o  c i v i l  a c t i o n s ;  a m e n d i n g  A l a s k a

R u l e s  o f  C i v i l  P r o c e d u r e  11,  9 ,  5 2 ,  5 8 ,  6 8 ,  and 8 2 ;

and p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "

BE I T  ENACTED BY THE LEGISLATURE 0 ^  THE STATE OF ALASKA:

* S e c t i o n  1. AS 09 i s  amended b y  a d d i n g  a new c h a p t e r  t o  r e a d :

CHAPTER 17.  L I M I T A T I O N S  ON C I V I L  L I A B I L I T Y .

S e c .  0 9 . 1 7 . 0 1 0 .  DAMAGES RESULTING FROM COMMISSION OF A CRIME . A 

p e r s o n  who s u f f e r s  p e r s o n a l  i n j u r y  o r  d e a t h  may n o t  r e c o v e r  damages 

f o r  t h e  p e r s o n a l  i n j u r y  o r  d e a t h  i f  t h e  i n j u r i e s  o r  d e a t h  o c c u r r e d

w h i l e  t h e  p e r s o n  was e n g a g e d  i n  t h e  c o m m i s s i o n  o f  a f e l o n y ,  t h e  p e r s o n  

h a s  b e e n  c o n v i c t e d  o f  t h e  f e l o n y ,  i n c l u d i n g  c o n v i c t i o n  b a s e d  on a 

g u i l t y  p l e a  o r  p l e a  o f  n o l o  c o n t e n d e r e ,  a nd t h e  f e l o n y  s u b s t a n t i a l l y

c o n t r i b u t e d  t o  t h e  i n j u r y  o r  d e a t h .  T h i s  s e c t i o n  does n o t  a f f e c t  a

r i g h t  o f  a c t i o n  u n d e r  42 U . S . C .  1 9 8 3 .

S e c .  0 9 . 1 7 . 0 2 0 .  I T E M I Z E D  V E R D IC T S .  I n  e v e r y  c a s e  w h e r e  damages
k

f o r  p e r s o n a l  i n j u r y  a r e  a w a r d e d  b y  t h e  c o u r t  o r  j u r y ,  t h e  v e r d i c t
r> .

s h a l l  be i t e m i z e d  b e t w e e n  e c o n o m i c  l o s s  a n d  n o n e c o n o m i c  l o s s ,  i f  a n v ,

and e c o n o m i c  l o s s  s h a l l  be  f u r t h e r  i t e m i z e d  b y  c a t e g o r y .  I t e m i z a t i o n

t o f  e c o n o m i c  l o s s  b y  c a t e g o r y  i n c l u d e s :  ( 1 )  ^ m o u n t s  i n t e n d e d  t o  com-

>
r”
/

\
r” p e n s a t e  f o r  r e a s o n a b l e  e x p e n s e s  t h a t  h a v e  b e e n  i n c u r r e d ,  o r  w h i c h  w i l l

be i n c u r r e d ,  f o r  n e c e s s a r y  m e d i c a l ,  s u r g i c a l ,  x - r a y ,  d e n t a l ,  o r  o t h e r  

h e a l t h  o r  r e h a b i l i t a t i v e  s e r v i c e s ,  d r u g s ,  and t h e r a p y ;  ( 2 )  a m o u nts  

i n t e n d e d  t o  c o m p e n s a t e  f o r  l o s t  wages o r  l o s s  o f  e a r n i n g  c a p a c i t y ;  and

( 3 )  a l l  o t h e r  e c o n o m i c  l o s s e s  g r a n t e d  b y  t h e  f a c t  f i n d e r .  A v e r d i c t

- 1 -  CSSSHB 5 3 2 ( J u d )
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s h a l l  f u r t h e r  d e t e r m i n e  t h e  a m o u n t s  i n t e n d e d  t o  c o m p e n s a t e  f o r  i n j u r y  

o r  l o s s e s  i n c u r r e d  b e f o r e  t h e  v e r d i c t  and a m o u n t s  i n t e n d e d  t o  comp en­

s a t e  f o r  l o s s e s  t h a t  w i l l  be i n c u r r e d  i n  t h e  f u t u r e .  ^
/

S e c .  0 9 . 1 7 . 0 3 0 .  FUTURE DAMAGES. ( a )  The c o u r t  s h a l l  r e d u c e  a

l u m p - s u m  a w a rd  o f  f u t u r e  damages t o  i t s  p r e s e n t  v a l u e .  I n  r e d u c i n g  

t h e  a w a r d  t o  p r e s e n t  v a l u e ,  t h e  c o u r t  s h a l l  c o n s i d e r  i n f l a t i o n  and t h e  

e s t i m a t e d  f u t u r e  e a r n i n g  c a p a c i t y  o f  t h e  i n j u r e d  p e r s o n .

i n  w h o l e  o r  i n  p a r t  by.  p e r i o d i c  p a y m e n t s  r a t h e r  t h a n  b y  a lu m p - s u m  

p a y m e n t ;  t h e  j u d g m e n t  s h a l l  i n c l u d e  , _ _ i f  n e c e s s a r y ,  o t h e r  p r o v i s i o n s  t o  

a s s u r e  t h a t  f u n d s  a r e  a v a i l a b l e  as p e r i o d i c  p a y m e n t s  become d u e .  

I n s u r a n c e  f r o m  an a u t h o r i z e d  i n s u r e r  as d e f i n e d  i n  AS 2 1 . 9 0 . 9 0 0  o r  

f r o m  t h e  M e d i c a l  I n d e m n i t y  C o r p o r a t i o n  o f  A l a s k a  i s  s u f f i c i e n t  a s s u r ­

a n c e  t h a t  f u n d s  w i l l  be a v a i l a b l e .  A n y  p a r t  o f  t h e  aw a rd  t h a t  i s  p a i d  

on a p e r i o d i c  b a s i s  s h a l l  be a d j u s t e d  a n n u a l l y  a c c o r d i n g  t o  c h a n g e s  i n  

t h e  c o n s u m e r  p r i c e  i n d e x  i n  t h e  c o m m u n i t y  w h e r e  t h e  c l a i m a n t  r e s i d e s .  

The c o u r t  s h a l l  i n c l u d e  as a p a r t  o f  t h e  c o s t s  a w a r d e d  t o  t h e  c l a i m a n t  

t h e  c o s t s  o f  p r o v i d i n g  p e r i o d i c  p a y m e n t  o f  f u t u r e  d am ages.

( c )  A j u d g m e n t  o r d e r i n g  p a y m e n t  o f  f u t u r e  damages b y  p e r i o d i c  

p a y m e n t  s h a l l  s p e c i f y  t h e  r e c i p i e n t ,  t h e  d o l l a r  a m o u nt o f  t h e  p a y ­

m e n t s ,  t h e  i n t e r v a l  b e t w e e n  p a y m e n t s ,  and t h e  n u m be r  o f  p a y m e n t s  o r  

t h e  p e r i o d  o f  t i m e  o v e r  w h i c h  p a y m e n t s  s h a ' , l  be made. P a y m e n t s  may be 

m o d i f i e d  o n l y  as p r o v i d e d  i n  ( d )  o f  t h i s  s e c t i o n  o r  i n  t h e  e v e n t  o f  

t h e  d e a t h  o f  t h e  j u d g m e n t  c r e d i t o r ,  i n  w h i c h  c a s e  p a y m e n t s  may n o t  be 

r e d u c e d  o r  t e r m i n a t e d ,  b u t  s h a l l  be p a i d  t o  p e r s o n s  t o  whom t h e  j u d g ­

m e n t  c r e d i t o r  owed a d u t y  o f  s u p p o r t ,  as p r o v i d e d  b y  l a . ’ , i m m e d i a t e l y  

b e f o r e  d e a t h .  I n  t h e  e v e n t  t h e  j u d g m e n t  c r e d i t o r  ow-ed no d u t y  o f  

s u p p o r t  t o  d e p e n d e n t s  a t  t h e  t i m e  o f  t h e  j u d g m e n t  c r e d i t o r ' s  d e a t h ,  

t h e  money r e m a i n i n g  s h a l ’ be d i s t r i b u t e d  i n  a c c o r d a n c e  w i t h  a w i l l  of
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t h e  d e c e a s e d  j u d g m e n t  c r e d i t o r  o r  u n d e r  t h e  i n t e s t a t e  l a w s  o f  th e  

s t a t e  i f  t h e  d e c e a s e d  h a d  n o  w i l l .

( d )  Th e  c o u r t  t h a t  r e n d e r e d  t h e  o r i g i n a l  j u d g m e n t  m a y,  upon 

p e t i t i o n  o f  t h e  j u d g m e n t  c r e d i t o r ,  m o d i f y  t h e  j u d g m e n t  t o  aw a rd  a d d i ­

t i o n a l  damages i f  t h e  j u d g m e n t  c r e d i t o r  i n c u r s  m e d i c a l  e x p e n s e s  t h a t  

w ere  n o t  i n c l u d e d  i n  t h e  o r i g i n a l  j u d g m e n t  and c o u l d  n o t  h a v e  been 

r e a s o n a b l y  a n t i c i p a t e d  a t  che t i m e  o f  t r i a l ,

( e )  I f  t h e  c o u r t  f i n d s  t h a t  t h e  j  d g m e n t  d e b t o r  h a s  e x h i b i t e d  a 

c o n t i n u i n g  p a t t e r n  o f  f a i l i n g  t o  make p a y m e n t s  r e q u i r e d  u n d e r  t h i s  

s e c t i o n ,  t h e  c o u r t  s h a l l ,  i n  a d d i t i o n  t o  t h e  r e q u i r e d  p e r i o d i c  

p a y m e n t s ,  o r d e r  t h e  j u d g m e n t  d e b t o r  t o  p a y  t h e  j u d g m e n t  c r e d i t o r  any 

damages c a u s e d  b y  t h e  f a i l u r e  t o  make p e r i o d i c  p a y m e n t s ,  i n c l u d i n g  

c o s t s  and a t t o r n e y  f e e s .

( f )  I f  a t  a n y  t i m e  f o l l o w i n g  e n t r y  o f  j u d g m e n t ,  a j u d g m e n t  

d e b t o r  f a i l s  t o  make a p a y m e n t  i n  a t i m e l y  f a s h i o n  a c c o r d i n g  t o  t h e  

t e r m s  o f  t h e  p a r t  o f  t h e  j u d g m e n t  r e l a t e d  t o  p e r i o d i c  p a y m e n t s ,  t h e  

j u d g m e n t  c r e d i t o r  may p e t i t i o n  t h e  c o u r t  t h a t  r e n d e r e d  t h e  o r i g i n a l  

j u d g m e n t  f o r  an  o r d e r  r e q u i r i n g  p a y m e n t  b y  t h e  j u d g m e n t  d e b t o r  o f  th e  

o u t s t a n d i n g  p a y m e n t s  i n  a lu m p  sum. I n  c a l c u l a t i n g  che a m o u n t  o f  t h e  

l u m p - s u m  j u d g m e n t  u n d e r  t h i s  s e c t i o n ,  t h e  c o u r t  s h a l l  t o t a l  t h e  r e ­

m a i n i n g  p e r i o d i c  p a y m e n t s  due and o w i n g  t o  t h e  j u d g m e n t  c r e d i t o r .  

T h i s  a m o u n t  may n o t  be c o n v e r t e d  t o  i t s  p r e s e n t  v a l u e .  The c o u r t  may 

a l s o  r e q u i r e  t h e  p a y m e n t  o f  i n t e r e s t  on t h e  o u t s t a n d i n g  j u d g m e n t .

S e c .  0 9 .  1 7 . 0 4 0 .  L I M I T E D  L I A B I L I T Y  OF CEFTAIN DIRECTORS ANT) 

O F F IC E R S .  ( a )  U n l e s s  t h e  a c t  o r  o m i s s i o n  c o n s t i t u t e d  g r o s s  n e g l i ­

g e n c e ,  a p e r s o n  may n o t  r e c o v e r  t o r t  damages f o r  p e r s o n a l  i n j u r y ,  

d e a t h ,  o r  damage t o  p r o p e r t y  f o r  an a c t  o r  o m i s s i o n  t o  a c t  i n  t h e  

c o u r s e  and s c o p e  o f  o f f i c i a l  d u t i e s ,  as a member o r  o f f i c e r  o f  t h e  

f o l l o w i n g :

- 3 -  CSSSHB < 3 2 ( J i i d )
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( 1 )  a member o f  t h e  b o a r d  o f  d i r e c t o r s  o r  an o f f i c e r  o f  a 

n o n p r o f i t  c o r p o r a t i o n ;

( 2 )  a member o f  t h e  b o a r d  o f  d i r e c t o r s  o f  a p u b l i c  o r  

n o n p r o f i t  h o s p i t a l ,  o r  a member o f  a c i t i z e n ' s  a d v i s o r y  b o a r d  o f  a n y  

h o s p i t a l ;

( 3 )  a member o f  a s c h o o l  b o a r d  o f  a s c h o o l  d i s t r i c t ;

( 4 )  a member o f  t h e  g o v e r n i n g  b o d y ,  a c o m m i s s i o n ,  o r  a 

c i t i z e n ' s  a d v i s o r y  c o m m i t t e e  o f  a m u n i c i p a l i t y  o f  t h e  s t a t e .

( b )  N o t w i t h s t a n d i n g  ( a )  o f  t h i s  s e c t i o n ,  t h e  d u t i e s  and l i a b i l ­

i t i e s  o f  a d i r e c t o r  o r  o f f i c e r  o f  a n o n p r o f i t  c o r p o r a t i o n  t o  t h e  

c o r p o r a t i o n  o r  t h e  c o r p o r a t i o n ' s  s h a r e h o l d e r s  may n o t  be l i m i t e d  o r  

m o d i f i e d .

( c )  I n  t h i s  s e c t i o n  " n o n p r o f i t  c o r p o r a t i o i  1 means a c o r p o r a t i o n

t h a t  q u a l i f i e s  f o r  e x e m p t i o n _ f r o m  t a x a t i o n  u n d 26 U . S . C .  5 0 1 ( c ) ( 3 )

( I n t e r n a l  R e v e n u e  C o d e ) .( °  ^  1 ( s  ^

S e c .  0 9 . 1 7 . 0 5 0 .  EFFECT OF CONTRIBUTORY FAULT.  I n  an a c t i o n  

b a s e d  on f a u l t  s e e k i n g  t o  r e c o v e r  damages f o r  i n j u r y  c r  d e a t h  t o  

p e r s o n  o r  h a r m  t o  p r o p e r t y ,  c o n t r i b u t o r y  f a u l t  c h a r g e a b l e  t o  t h e  

c l a i m a n t  d i m i n i s h e s  p r o p o r t i o n a t e l y  t h e  a m o u n t  a w a r d e d  as c o m p e n s a t o r y  

damages f o r  an i n j u r y  a t t r i b u t a b l e  t o  t h e  c l a i m a n t ' s  c o n t r i b u t o r y  

f a u l t ,  b u t  d oes  n o t  b a r  r e c o v e r y .

,n>u S e c .  0 9 . 1 7 . 0 5 5 .  COLLATERAL B E N E F I T S .  ( a )  A f t e r  t h e  f a c t  f i n d e r

 ̂ f-p h a s  r e n d e r e d  an a w a r d  t o  a c l a i m a n t ,  and a f t e r  t h e  c o u r t  h a s  a w a r d e d

' 6  c o s t s  and a t t o r n e y  f e e s ,  a d e f e n d a n t  may i n t r o d u c e  e v i d e n c e  o f  a m o u n t s

>  Jt>
)" y-j r e c e i v e d  o r  t o  be r e c e i v e d  b y  t h e  c l a i m a n t  as c o m p e n s a t i o n  f o r  t h e
f* -•

y  / /
same i n j u r y  f r o m  c o l l a t e r a l  s o u r c e s  t h a t  do n o t  h a v e  a r i g h t  o f  s u b r o ­

g a t i o n  b y  l a w  o r  c o n t r a c t .

( b )  I f  t h e  d e f e n d a n t  e l e c t s  t o  i n t r o d u c e  e v i d e n c e  u n d e r  ( a )  o f  

t h i s  s e c t i o n ,  t h e  c l a i m a n t  may i n t r o d u c e  e v i d e n c e  o f  

CSSSHB 5 3 2 ( J u d )  - 4 -  _  J
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( 1 )  t h e  a m o u n t  t h a t  t h e  a c t u a l  a t t o r n e y  f e e s  i n c u r r e d  b y  

t h e  c l a i m a n t  i n  o b t a i n i n g  t h e  aw a rd  e x c e e d  t h e  a m o u n t  o f  a t t o r n e y  f e e s  

a w a r d e d  t o  t h e  c l a i m a n t  b y  t h e  c o u r t ;  a nd

( 2 )  t h e  a m o u n t  t h a t  t h e  c l a i m a n t  h a s  p a i d  o r  c o n t r i b u t e d  t o

s e c u r e  t h e  r i g h t  t o  an i n s u r a n c e  b e n e f i t  i n t r o d u c e d  b y  t h e  d e f e n d a n t  

as e v i d e n c e .

( c )  I f  t h e  t o t a l  a m o u n t  o f  c o l l a t e r a l  b e n e f i t s  i n t r o d u c e d  as

e v i d e n c e  u n d e r  ( a )  o f  t h i s  s e c t i o n  e x c e e d s  t h e  t o t a l  a m o u n t  t h a t  t h e  

c l a i m a n t  i n t r o d u c e d  as e v i d e n c e  u n d e r  ( b )  o f  t h i s  s e c t i o n ,  t h e  c o u r t  

s h a l l  d e d u c t  f r o m  t h e  t o t a l  a w a rd  t h e  a m o u n t  b y  w h i c h  t h e  v a l u e  o f  t h e  

n o n s u b r o g a t e d  sum a w a r d e d  u n d e r  ( a )  o f  t h i s  s e c t i o n  e x c e e d s  t h e  amount  

o f  p a y m e n t s  u n d e r  ( b )  o f  t h i s  s e c t i o n .

( d )  N o t w i t h s t a n d i n g  ( a )  o f  t h i s  s e c t i o n ,  t h e  d e f e n d a n t  may n o t  

i n t r o d u c e  e v i d e n c e  o f

( 1 )  b e n e f i t s  t h a t  u n d e r  f e d e r a l  l a w  c a n n o t  be r e d u c e d  o r

o f f s e t ;

( 2 )  a d e c e a s e d ' s  l i f e  i n s u r a n c e  p o l i c y ;  o r

( 3 )  g r a t u i t o u s  b e n e f i t s  p r o v i d e d  t o  t h e  c l a i m a n t .

1
0 - V  S e c .  0 9 . 1 7 . 0 6 0 .  APPORTIONMENT OF DAMAGES. ( a )  I n  a l l  a c t i o n s

•A
* i n v o l v i n g  f a u l t  o f  mo re t h a n  one p a r t y  t o  t h e  a c t i o n ,  i n c l u d i n g  t h i r d ­
ly

p a r t y  d e f e n d a n t s  and p e r s o n s  who h a v e  b e e n  r e l e a s e d  u n d e r  AS 0 9 . 1 7 . -  

0 7 0 ,  t h e  c o u r t ,  u n l e s s  o t h e r w i s e  a g r e e d  b y  a l l  p a r t i e s ,  s h a l l  i n s t r u c t  

t h e  j u r y  t o  a n s w e r  s p e c i a l  i n t e r r o g a t o r i e s  o r ,  i f  t h e r e  i s  no  j u r y ,  

s h a l l  make f i n d i n g s ,  i n d i c a t i n g

( 1 )  t h e  a m o u n t  o f  damages e a c h  c l a i m a n t  w o u l d  be e n t i t l e d

t o  r e c o v e r  i f  c o n t r i b u t o r y  f a u l t  i s  d i s r e g a r d e d ;  an d  i1

( 2 )  t h e  p e r c e n t a g e  o f  t h e  t o t a l  f a u l t  o f  a l l  o f  t h e  p a r t i e s  

t o  e a c h  c l a i m  t h a t  i s  a l l o c a t e d  t o  e a c h  c l a i m a n t ,  d e f e n d a n t ,  t h i r d -  

p a r t y  d e f e n d a n t ,  and p e r s o n  who h a s  b e e n  r e l e a s e d  f r o m  l i a b i l i t y  u n d e r

- 5 -  CSSSHB 5 3 2 ( J u d )
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AS 0 9 . 1 7 . 0 7 0 .

( b )  I n  d e t e r m i n i n g  t h e  p e r c e n t a g e s  o f  f a u l t ,  t h e  t r i e r  o f  f a c  

s h a l l  c o n s i d e r  b o t h  t h e  n a t u r e  o f  t h e  c o n d u c t  o f  e a c h  p a r t y  a t  f a u l t  

and t h e  e x t e n t  o f  t h e  c a u s a l  r e l a t i o n  b e t w e e n  t h e  c o n d u c t  and th<

damages c l a i m e d .  The t r i e r  o f  f a c t  may d e t e r m i n e  t h a t  two o r  tnor 

p e r s o n s  a r e  t o  be t r e a t e d  as a s i n g l e  p a r t y  i f  t h e i r  c o n d u c t  was 

c a u s e  o f  t h e  damages c l a i m e d  and t h e  s e p a r a t e  a c t  o r  o m i s s i o n  o f  e a c l  

p e r s o n  c a n n o t  be d i s t i n g u i s h e d .

( c )  The c o u r t  s h a l l  d e t e r m i n e  t h e  awa rd  o f  damages t o  e a c l

c l a i m a n t  i n  a c c o r d a n c e  w i t h  t h e  f i n d i n g s ,  s u b j e c t  t o  a r e d u c t i o n  u n d e r  

AS 0 9 . 1 7 . 0 7 0 ,  and e n t e r  j u d g m e n t  a g a i n s t  e a c h  p a r t y  l i a b l e .  The c o u r t  

a l s o  s h a l l  d e t e r m i n e  an d  s t a t e  i n  t h e  j u d g m e n t  e a c h  p a r t y ' s  e q u i t a b l e  

s h a r e  o f  t h e  o b l i g a t i o n  t o  e a c h  c l a i m a n t  i n  a c c o r d a n c e  w i t h  t h e  r e ­

s p e c t i v e  p e r c e n t a g e s  o f  f a u l t .

( d )  The c o u r t  s h a l l  e n t e r  j u d g m e n t  a g a i n s t  e a c h  p a r t y  l i a b l e  on

t h e  b a s i s  o f  j o i n t  and s e v e r a l  l i a b i l i t y ,  e x c e p t  t h a t  a p a r t y  who i s

a l l o c a t e d  l e s s  t h a n  50 p e r c e n t  o f  t h e  t o t a l  f a u l t  a l l o c a t e d  t o  a l l  t h e  

p a r t i e s  may n o t  be j o i n t l y  l i a b l e  f o r  m ore  t h a n  t w i c e  t h e  p e r c e n t a g e  

o f  f a u l t  a l l o c a t e d  t o  t h a t  p a r t y .

S e c .  0 9 . 1 7 . 0 7 0 .  EFFECT OF RELEASE. When a r e l e a s e  o r  c o v e n a n t  

n o t  t o  s u e  o r  n o t  t o  e n f o r c e  j u d g m e n t  i s  g i v e n  i n  g o o d  f a i t h  t o  one o f  

two o r  mo re p e r s o n s  l i a b l e  i n  t o r t  f o r  t h e  same i n j u r y  o r  t h e  same 

w r o n g f u l  d e a t h

( 1 )  i t  does  n o t  d i s c h a r g e  a n y  o f  t h e  o t h e r  t o r t f e a s o r s  f r o m  

l i a b i l i t y  f o r  t h e  i n j u r y  o r  w r o n g f u l  d e a t h  u n l e s s  i t s  t e r m s  so p r o ­

v i d e ;  b u t  i t  r e d u c e s  t h e  c l a i m  a g a i n s t  t h e  o t h e r s  t o  t h e  e x t e n t  o f  any 

a m o u nt s t i p u l a t e d  b y  t h e  r e l e a s e  o r  t h e  c o v e n a n t ,  o r  i n  t h e  a m o u n t  o f  

t h e  c o n s i d e r a t i o n  p a i d  f o r  i t ,  w h i c h e v e r  i s  t h e  g r e a t e r ;  and

(2) i t  d i s c h a r g e s  t h e  t o r t f e a s o r  t o  whom i t  :* s g i v e n  from
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a l l  l i a b i l i t y  f o r  c o n t r i b u t i o n  t o  a n y  o t h e r  t o r t f e a s o r .

S e c .  C 9 . 1 7 . 9 0 0 .  D E F I N I T I O N S ,  I n  t h i s  c h a p t e r

( 1 )  " f a u l t "  i n c l u d e s  a c t s  o r  o m i s s i o n s  t h a t  a r e  i n  any

m e a s u r e  n e g l i g e n t  o r  r e c k l e s s  t o w a r d  t h e  p e r s o n  o r  p r o p e r t y  o f  t h e  

a c t o r  o r  o t h e r s ,  o r  t h a t  s u b j e c t  a p e r s o n  t o  s t r i c t  t o r t  l i a b i l i t y ;  

t h e  t e r m  a l s o  i n c l u d e s  b r e a c h  o f  w a r r a n t y ,  u n r e a s o n a b l e  a s s u m p t i o n  o f

r i s k  n o t  c o n s t i t u t i n g  an e n f o r c e a b l e  e x p r e s s  c o n s e n t ,  m i s u s e  o f  a

p r o d u c t  f o r  w h i c h  t h e  d e f e n d a n t  o t h e r w i s e  w o u l d  be l i a b l e ,  and u n r e a ­

s o n a b l e  f a i l u r e  t o  a v o i d  an i n j u r y  o r  t o  m i t i g a t e  d a m a ge s ;  l e g a l  

r e q u i r e m e n t s  o f  c a u s a l  r e l a t i o n  a p p l y  b o t h  t o  f a u l t  as  t h e  b a s i s  f o r  

l i a b i l i t y  an d  t o  c o n t r i b u t o r y  f a u l t ;

( 2 )  " f u t u r e  da m a ge s"  i n c l u d e s  damages f o r  f u t u r e  m e d i c a l

t r e a t m e n t ,  c a r e  o r  c u s t o d y ,  l o s s  o f  f u t u r e  a a r n i r g s ,  o r  l o s s  o f  b o d i l y  

f u n c t i o n  o f  t h e  c l a i m a n t .  |

*  S e c .  2 .  AS 0 9 . 3 0 . 0 6 5  i s  amended t o  r e a d :

S e c .  0 9 . 3 0 . 0 6 5 .  OFFERS OF JUDGMENT. A t  a n y  t i m e  m ore  t h a n  10 

d a y s  b e f o r e  t h e  t r i a l  b e g i n s  [ON OR BEFORE THE 60TH DAY FOLLOWING THE j 
F I L I N G  OF AN ANSWER I N  A C I V I L  A C T IO N ,  AND ON THE F I F T H  DAY FOLLOWING 

THE DAY DISCOVERY CLOSES AS ORDERED BY THE COURT],  e i t h e r  t h e  p a r t y  \ 

m a k i n g  a c l a i m  o r  t h e  p a r t y  d e f e n d i n g  a g a i n s t  a c l a i m  may s e r v e  u p on  

t h e  a d v e r s e  p a r t y  an o f f e r  t o  a l l o w  j u d g m e n t  t o  b e  e n t e r e d  i n  c o m p l e t e  

s a t i s f a c t i o n  o f  t h e  c l a i m  f o r  t h e  m o n e y  o r  p r o p e r t y  o r  t o  t h e  e f f e c t  

s p e c i f i e d  i n  t h e  o f f e r ,  w i t h  c o s t s  [COST] t h e n  a c c r u e d .  I f  w i t h i n  10 j 

d a y s  a f t e r  t h e  s e r v i c e  o f  t h e  o f f e r  t h e  a d v e r s e  p a r t y  s e r v e s  w r i t t e n  

n o t i c e  t h a t  t h e  o f f e r  i s  a c c e p t e d ,  e i t h e r  p a r t y  may t h e n  f i l e  t h e  

o f f e r  and n o t i c e  o f  a c c e p t a n c e  t o g e t h e r  w i t h  p r o o f  o f  s e r v i c e ,  and t h e  

c l e r k  s h a l l  e n t e r  j u d g m e n t .  An o f f e r  n o t  a c c e p t e d  w i t h i n  10 d a y s  i s  

c o n s i d e r e d  w i t h d r a w n  and e v i d e n c e  o f  t h a t  o f f e r  i s  n o t  a d m i s s i b l e  

e x c e p t  i n  a p r o c e e d i n g  t o  d e t e r m i n e  t h e  f o r m  o f  j u d g m e n t  a f t e r

-7 - C S S S H B  5 3 2 (Jud)
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v e r d i c t .  I f  t h e  j u d g m e n t  f i n a l l y  e n t e r e d  on t h e  c l a i m  as t o  w h i c h  an 

o f f e r  h a s  b e e n  made u n d e r  t h i s  s e c t i o n  i s  n o t  more f a v o r a b l e  t o  t h e  

o f f e r e e  t h a n  t h e  o f f e r ,  t h e  i n t e r e s t  a w a r d e d  u n d e r  AS -45 4 5 . 0 1 0 ( a )  and

a c c r u e d  up t o  t h e  d a t e  j u d g m e n t  i s  e n t e r e d  s h a l l  be a d j u s t e d  as f o l ­

lo w s  :

( 1 )  i f  t h e  o f f e r e e  i s  t h e  p a r t y  m a k i n g  t h e  c l a i m ,  t h e

i n t e r e s t  r a t e  s h a l l  be  r e d u c e d  b y  f i v e  [TWO] p e r c e n t  a y e a r ;

( 2 )  i f  t h e  o f f e r e e  i s  t h e  p a r t y  d e f e n d i n g  a g a i n s t  th e

c l a i m ,  t h e  i n t e r e s t  r a t e  s h a l l  be  i n c r e a s e d  b y  f i v e  [TWO] p e r c e n t  a 

y e a r .

*  S e c .  3 .  AS 0 9 . 3 0 . 0 7 0  i s  amended b y  a d d i n g  a new s u b s e c t i o n  t o  r e a d :

( b )  E x c e p t  Wn^r t h e  c o u r t  f i n d s  t h a t  t h e  p a r t i e s  h a v e  a g r e e d

o t h e r w i s e ,  p r e j u d g m e n t  i n t e r e s t  a c c r u e s  f r o m  t h e  d a y  t h e  c a u s e  o f

a c t i o n  a c c r u e s .

*  S e c .  4 .  AS 0 9 . 5 5 . 5 4 8  i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :

S e c .  0 9 . 5 5 . 5 4 8 .  AWARDS. E x c e p t  as p r o v i d e d  i n  AS 0 9 . 1 7 ,  damages 

i n  a m c x p r a c t i c e  a c t i o n  s h a l l  be a w a r d e d  i n  a c c o r d a n c e  w i t h  p r i n c i p l e s  

o f  t h e  common l a w .

*  S e c .  5 .  AS 0 9 . 6 0 . 0 1 0  i s  amended b y  a d d i n g  a new s u b s e c t i o n  t o  r e a d :

( o )  I n  m a k i n g  an a w a r d  o f  a t t o r n e y  f e e s  t o  a p r e v a i l i n g  p a r t y ,

t h e  c o u r t  s h a l l  c o n s i d e r  a c t u a l  a t t o r n e y  f e e s  i n c u r r e d  b y  e a c h  p a r t y

i n  t h e  c i v i l  a c t i o n .  A c t u a l  a t t o r n e y  f e e s  s h a l l  be s u p p o r t e d  by 

a f f i d a v i t  f r o m  t h e  a t t o r n e y  r e p r e s e n t i n g  e a c h  p a r t y .

*  S e c .  6 .  AS 0 9 . 6 3  i s  amended b y  a d d i n g  a new s e c t i o n  t o  r e a d :

S e c .  0 9 . 6 3 . 0 4 5 .  V E R I F I C A T I O N  OF C I V I L  C LA IM S . ( a )  E x c e p t  as 

p r o v i d e d  i n  ( b )  o f  t h i s  s e c t i o n ,  e v e r y  c o m p l a i n t ,  a n s w e r ,  c r o s s - c 1a i m , 

and c o u n t e r c l a i m  s h a l l  be s i g n e d  and v e r i f i e d  b y  t h e  p a r t y  o r  t h e  

a t t o r n e y  o f  t h e  p a r t y  f i l i n g  t h e  p l e a d i n g  and s h a l l  b e a r  a s t a t e m e n t

t h a t  t h e  p e r s o n  s i g n i n g  t h e  p l e a d i n g  b e l i e v e s  t h e  s t a t e m e n t s  made in

CSSSHB 5 3 2 ( J u d )
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t h e  p l e a d i n g  a r e  t r u e .  I f  t h e  c o u r t  f i n d s  t h a t  a s t a t e m e n t  made i n  

t h e  c o m p l a i n t ,  a n s w e r ,  c r o s s - c l a i m ,  o r  c o u n t e r c l a i m  was k n o w i n g l y  

u n t r u e ,  u p on m o t i o n  o f  a p a r t y ,  t h e  p e r s o n  s i g n i n g  t h e  p l e a d i n g  may be 

c o m p e l l e d  t o  show c a u s e  why t h e  p e r s o n  s i g n i n g  t h e  p l e a d i n g  s h o u l d  n o t  

be h e l d  i n  c o n t e m p t  o f  c o u r t .

( b )  F o r  go od  c a u s e ,  a c o m p l a i n t ,  a n s w e r ,  v. ; o s s - c l a i m  o r  

c o u n t e r - c l a i m  may be f i l e d  w i t h o u t  v e r i f i c a t i o n ;  p r o v i d e d ,  h o w e v e r ,  

t h a t  v e r i f i c a t i o n  o f  t h e  p l e a d i n g  b y  t h e  p a r t y  o r  a t t o r n e y  o f  t h e

p a r t y  s h a l l  be made w i t h i n  15 d a y s  o f  t h e  f i l i n g  o f  t h e  p l e a d i n g .

* S e c .  7 .  AS 2 2 . 1 5 . 0 3 0 ( a )  i s  amended t o  r e a d :

( a )  The d i s t r i c t  c o u r t  h a s  j u r i s d i c t i o n  o f  c i v i l  c a s e s  and

p r o c e e d i n g s  as f o l l o w s :

( 1 )  f o r  t h e  r e c o v e r y  o f  money o r  damages when t h e  amount 

c l a i m e d  e x c l u s i v e  o f  c o s t s ,  i n t e r e s t  and a t t o r n e y  f e e s  d o es  n o t  e x c e e d  

$ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ]  ;

( 2 )  f o r  t h e  r e c o v e r y  o f  s p e c i f i c  p e r s o n a l  p r o p e r t y ,  when 

t h e  v a l u e  o f  t h e  p r o p e r t y  c l a i m e d  and t h e  damages f o r  t h e  d e t e n t i o n  dc 

n o t  e x c e e d  $ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

( 3 )  f o r  t h e  r e c o v e r y  o f  a p e n a l t y  o r  f o r f e i t u r e ,  w h e t h e r

g i v e n  b y  s t a t u t e  o r  a r i s i n g  o u t  o f  c o n t r a c t ,  n o t  e x c e e d i n g  $ 3 5 , 0 0 0  

[ $ 2 5 , 0 0 0 ]  ;

( 4 )  t o  g i v e  j u d g m e n t  w i t h o u t  a c t i o n  u p o n  t h e  c o n f e s s i o n  o f  

t h e  d e f e n d a n t  f o r  a n y  o f  t h e  c a s e s  s p e c -' ' i e d  i n  t h i s  s e c t i c  e x c e p t  

f o r  a p e n a l t y  o r  f o r f e i t u r e  im p o s e d  b y  s t a t u t e ;

( 5 )  f o r  e s t a b l i s h i n g  t h e  f a c t  o f  d e a t h  o f  a n y  p e r s .  i n  the 

m a n n e r  p r e s c r i b e d  i n  AS 0 9 . 5 5 . 0 2 0  -  0 9 . 5 5 . 0 6 0 ;

( 6 )  f o r  t h e  r e c o v e r y  o f  t h e  p o s s e s s i o n  o f  p r e m i s e s  i n  the 

m a n n e r  p r o v i d e d  u n d e r  AS 0 9 . 4 5 . 0 7 0  -  0 9 . 4 5 . 1 6 0  when t h e  v a l u e  [OF THI 

PROPERTY OR] o f  t h e  a r r e a r s  and damage t o  t h e  p r o p e r t y  d o es  n o t  exceec

- 9 -  CSSSHB 5 3 2 ( J u d )
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$ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

( 7 )  f o r  t h e  f o r e c l o s u r e  o f  a l i e n  when t h e  a m o u n t  i n  c o n ­

t r o v e r s y  does  n o t  e x c e e d  $ 2 5 , 0 0 0 ;

( 8 )  f o r  t h e  r e c o v e r y  o f  mo ney o r  damages i n  m o t o r  v e h i c l e  

t o r t  c a s e s  when t h e  a m o u nt c l a i m e d  e x c l u s i v e  o f  c o s t s ,  i n t e r e s t  and 

a t t o r n e y  f e e s  does n o t  e x c e e d  $ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

( 9 )  o v e r  c i v i l  a c t i o n s  f o r  t a k i n g  u t i l i t y  s e r v i c e  and f o r  

damages t o  o r  i n t e r f e r e n c e  w i t h  a u t i l i t y  l i n e  f i l e d  u n d e r  AS 4 2 . 2 0 . -  

0 3 0 ;

( 1 0 )  o v e r  c a s e s  i n v o l v i n g  i n j u n c t i v e  r e l i e f  f o r  d o m e s t i c  

v i o l e n c e  u n d e r  AS 2 5 . 3 5 . 0 1 0  and 2 5 . 3 5 . 0 2 0 .

*  Sec.  8 .  AS 0 9 . 1 6 . 0 1 0 ,  0 9 . 1 6 . 0 2 0 ,  0 9 . 1 6 . 0 3 0 ,  0 9 . 1 6 . 0 4 0 ,  0 9 . 1 6 . 0 5 0 ,  and

0 9 . 1 6 . 0 6 0  a r e  r e p e a l e d .

*  S ec.  9 .  AS 0 9 . 1 7 . 0 2 0  an d  0 9 . 1 7 . 0 6 0  e n a c t e d  i n  s e c ,  1 o f  t h i s  A c t  h a v e  

t h e  e f f e c t  o f  a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  49 b y  r e q u i r i n g  t h e  

j u r y  t o  a n s w e r  t h e  s p e c i a l  i n t e r r o g a t o r i e s  l i s t e d  i n  AS 0 9 . 1 7 . 0 6 0  r e g a r d i n g  

t h e  amount  o f  damages and t h e  p e r c e n t a g e s  o f  f a u l t  t o  be  a l l o c a t e d  among 

t h e  p a r t i c  and t o  i t e m i z e  t h e  v e r d i c t  r e g a r d i n g  e c o n o m i c  a n d  n o n e c o n o m i c  

l o s s  as s p e c i f i e d  i n  AS 0 9 . 1 7 . 0 3 0 .

*  S ec.  l u .  AS 0 9 . 1 7 . 0 6 0  e n a c t e d  i n  s e c .  1 o f  t h i s  A c t  h a s  t h e  e f f e c t  o f  

a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  52 b y  r e q u i r i n g  t h e  c o u r t  t o  make 

s p e c i f i c  f i n d i n g s  r e g a r d i n g  t h e  a m o u n t  o f  damages and t h e  p e r c e n t a g e s  o f  

f a u l t  t o  be a l l o c a t e d  among t h e  p a r t i e s .

* S e c .  11.  AS 0 9 . 1 7 . 0 2 0  and 0 9 . 1 7 . 0 6 0  e n a c t e d  i n  r o c .  1 o f  t h i s  A c t  

h a v e  t h e  e f f e c t  o f  a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c  a r e  58 b y  r e q u i r i n g  

t h e  c o u r t  t o  i n c l u d e  a s p e c i f i c  i t e m  i n  i t s  j u d g m e n t

* S ec.  12.  AS 0 9 . 6 3 . 0 4 5  e n a c t e d  i n  s e c .  6 o f  r A c t  h a s  t h e  e f f e c t  o f  

a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  11 b y  . e q u i r i n g  v e r i f i c a t i o n  o f  

c l a i m s ,  a n s w e r s ,  c o u n t e r c l a i m s ,  and c r o s s - c l a i m s .
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*  S e c .  13. AS 0 9 . 3 0 . 0 7 0  as amended b y  s e c .  3 o f  t h i s  A c t  h a s  t h e  e f f e c t  

o f  a m e n d i n g  A l a s k a  R u l e  o f  C : . v i l  P r o c e d u r e  68 b y  p r o v i d i n g  t h a t  p r e j u d g m e n t  

i n t e r e s t  a c c r u e s  f r o m  t h e  d a y  t h e  c a u s e  o f  a c t i o n  a c c r u e s .

* Sec,  14.  AS 0 9 . 6 0 . 0 1 0  as am ended b y  s e c .  5 o f  t h i s  A c t  h a s  t h e  e f f e c t  

o f  a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  82 by  r e q u i r i n g  t h e  c o u r t  t o  

c o n s i d e r  t h e  a c t u a l  a t t o r n e y  f e e s  i n c u r r e d  i n  t h e  c i v i l  a c t i o n .

*  S e c .  15. A P P L I C A B I L I T Y .  S e c t i o n s  1 -  8 o f  t h i s  A c t  a p p l y  t o  a l l  

c a u s e s  o f  a c t i o n  a c c r u i n g  on o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .

*  S e c .  16. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  ^ i t h  AS 0 1 . -  

1 0 . 0 7 0 ( c ) .

- 1 1 CSSSHB 5 3 2 ( J u d )
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F o r d
5 / 2 / 8 6

O r i g i n a l  s p o n s o r s :  C o t t e n ,  B i n k l e y ,
C o l l i n s ,  e t  a l

I N  THE HOUSE BY THE J U D I C I A R Y  COMMITTEE

CS FOR SPONSOR SUBSTITUTE FOR HOUSE B I L L  NO. 532 ( J u d i c i a r y )

I N  THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE -  SECOND SESSION

A B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  c i v i l  a c t i o n s ;  a m e n d i n g  A l a s k a

R u l e s  o f  C i v i l  P r o c e d u r e  11 4 9 ,  5 2 ,  5 8 ,  6 8 ,  and 82;

and p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "

BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 09 i s  amended by a d d i n g  a new c h a p t e r  t o  r e a d :

CHAPTER 17. L I M I T A T I O N S  ON C I V I L  L I A B I L I T Y .

Se c .  0 9 . 1 7 . 0 1 0 .  NONECONOMIC DAMAGES. ( a )  I n  an a c t i o n  t o  

r e c o v e r  damages f o r  p e r s o n a l  i n j u r y  b a s e d  on n e g l i g e n c e ,  damages f o r  

n o n e c o n o m i c  l o s s e s  s h a l l  be l i m i t e d  t o  $ 5 0 0 , 0 0 0  f o r  e a c h  p e r s o n  

i n j u r e d .

( b )  The l i m i t  u n d e r  ( a )  o f  t  l i s  s e c t i o n  d o e s  n o t  a p p l y  t o  

damages f o r  p h y s i c a l  i m p a i r m e n t  o r  d i s f i g u r e m e n t .

S e c .  0 9 . 1 7 . 0 2 0 .  DAMAGES RESULTING FROM COMMISSION OF A CRIME. A 

p e r s o n  who s u f f e r s  p e r s o n a l  i n j u r y  o r  d e a t h  may n o t  r e c o v e r  damages 

f o r  t h e  p e r s o n a l  i n j u r y  o r  d e a t h  i f  t h e  i n j u r i e s  o r  d e a t h  o c c u r r e d  

w h i l e  t h e  p e r s o n  was e n g a g e d  i n  t h e  c o m m i s s i o n  o f  a f e l o n y ,  t h e  p e r s o n  

h a s  b e e n  c o n v i c t e d  o f  t h e  f e l o n y ,  i n c l u d i n g  c o n v i  ' i t i o n  b a s e d  on a 

g u i l t y  p l e a  o r  p l e a  o f  n o l o  c o n t e n d e r e ,  and t h e  f e l o n y  c o n t r i b u t e d  t o  

t h e  i n j u r y  o r  d e a t h .

Se c .  0 9 . 1 7 . 0 3 0 .  IT E M I Z E D  V E R D IC T S .  I n  e v e r y  c a s e  w h e r e  damages 

f o r  p e r s o n a l  i n j u r y  a r e  a w a r d e d  b y  t h e  c o u r t  o r  j u r y ,  t h e  v e r d i c t  

s h a l l  be  i t e m i z e d  b e t w e e n  e c o n o m i c  l o s s  and n o n e c o n o m i c  l o s s ,  i f  a n y ,  

and e c o n o m i c  l o s s  s h a l l  be f u r t h e r  i t e m i z e d  b y  c a t e g o r y .  I t e m i z a t i o n  

o f  e c o n o m i c  l o s s  b y  c a t e g o r y  i n c l u d e s :  ( 1 )  a m o u n t s  i n t e n d e d  t o

- 1 -  CSSSHB 5 3 2 ( J u d )
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c o m p e n s a t e  f o r  r e a s o n a b l e  e x p e n s e s  t h a t  h a v e  b e e n  i n c u r r e d ,  o r  w h i c h  

w i l l  be i n c u r r e d ,  f o r  n e c e s s a r y  m e d i c a l ,  s u r g i c a l ,  x - r a y ,  d e n t a l ,  o r  

o t h e r  h e a l t h  o r  r e h a b i l i t a t i v e  s e r v i c e s ,  d r u g s ,  anu t h e r a p y ;  ( 2 )  

a m o u n t s  i n t e n d e d  t o  c o m p e n s a t e  f o r  l o s t  wages o r  l o s s  o f  e a r n i n g  

c a p a c i t y ;  and ( 3 )  a l l  o t h e r  e c o n o m i c  l o s s e s  g r a n t e d  b y  t h e  f a c t  

f i n d e r .  A v e r d i c t  s h a l l  f u r t h e r  d e t e r m i n e  t h e  a m o u n t s  i n t e n d e d  t o  

c o m p e n s a t e  f o r  i n j u r y  o r  l o s s e s  i n c u r r e d  b e f o r e  t h e  v e r d i c t  and 

a m o u n t s  i n t e n d e d  t o  c o m p e n s a t e  f o r  l o s s e s  t h a t  w i l l  be i n c u r r e d  i n  t h e  

f u t u r e .

S e c .  0 9 . 1 7 . 0 3 5 .  P E R IO D IC  PAYMENTS. ( a )  The c o u r t  may e n t e r  a 

j u d g m e n t  t h a t  f u t u r e  damages be p a i d  i n  w h o l e  o r  i n  p a r t  b y  p e r i o d i c  

p a y m e n t s  r a t h e r  t h a n  b y  a l u m p - s u m  p a y m e n t ;  t h e  j u d g m e n t  s h a l l  i n ­

c l u d e ,  i f  n e c e s s a r y ,  o t h e r  p r o v i s i o n s  t o  a s s u r e  t h a t  f u n d s  a r e  a v a i l ­

a b l e  as p e r i o d i c  p a y m e n t s  become d u e .  I n s u r a n c e  f r o m  an a u t h o r i z e d  

i n s u r e r  as d e f i n e d  i n  AS 2 1 . 9 0 . 9 0 0  o r  f r o m  t h e  M e d i c a l  I n d e m n i t y  

C o r p o r a t i o n  o f  A l a i  a i s  s u f f i c i e n t  a s s u r a n c e  t h a t  f u n d s  w i l l  be 

a v a i l a b l e .  A ny  p a r t  o f  t h e  awa rd  t h a t  i s  p a i d  on a p e r i o d i c  b a s i s  

s h a l l  be a d j u s t e d  a n n u a l l y  a c c o r d i n g  t o  c h a n g e s  i n  t h e  c o n s u m e r  p r i c e  

i n d e x  i n  t h e  c o m m u n i t y  w h e r e  t h e  c l a i m a n t  r e s i d e s .  The c o u r t  s h a l l  

i n c l u d e  as a p a r t  o f  t h e  c o s t s  a w a r d e d  t o  t h e  c l a i m a n t  t h e  c o s t s  o f  

p r o v i d i n g  p e r i o d i c  p a y m e n t  o f  f u t u r e  da m a ge s.

( b )  A j u d g m e n t  o r d e r i n g  p a y m e n t  o f  f u t u r e  damages b y  p e r i o d i c  

p a y m e n t  s h a l l  s p e c i f y  t h e  r e c i p i e n t ,  t h e  d o l l a r  a m o u n t  o f  t h e  p a y ­

m e n t s ,  t h e  i n t e r v a l  b e t w e e n  p a y m e n t s ,  and t h e  n u m be r  o f  p a y m e n t s  o r  

t h e  p e r i o d  o f  t i m e  o v e r  w h i c h  p a y m e n t s  s h a l l  be made. P a y m e n t s  may be 

m o d i f i e d  o n l y  as p r o v i d e d  i n  ( c )  o f  t h i s  s e c t i o n  o r  i n  t h e  e v e n t  o f  

t h e  d e a t h  o f  t h e  j u d g m e n t  c r e d i t o r ,  i n  w h i c h  c a s e  p a y m e n t s  may n o t  be 

r e d u c e d  o r  t e r m i n a t e d ,  b u t  s h a l l  be  p a i d  t o  p e r s o n s  t o  whom t h e  j u d g ­

m e n t  c r e d i t o r  owed a d u t y  o f  s u p p o r t ,  as p r o v i d e d  b y  l a w ,  i m m e d i a t e l y  
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b e f o r e  d e a t h .  I n  t h e  e v e n t  t h e  j u d g m e n t  c r e d i t o r  owed no d u t y  o f  

s u p p o r t  t o  d e p e n d e n t s  a t  t h e  t i m e  o f  t h e  j u d g m e n t  c r e d i t o r ' s  d e a t h ,  

t h e  m oney r e m a i n i n g  s h a l l  be  d i s t r i b u t e d  i n  a c c o r d a n c e  w i t h  a w i l l  o f  

t h e  d e c e a s e d  j u d g m e n t  c r e d i t o r  o r  u n d e r  t h e  i n t e s t a t e  la w s  o f  t h e  

s t a t e  i f  t h e  d e c e a s e d  h a d  no w i l l .

( c )  The c o u r t  t h a t  r e n d e r e d  t h e  o r i g i n a l  j u d g m e n t  m a y ,  upon 

p e t i t i o n  o f  t h e  j u d g m e n t  c r e d i t o r ,  m o d i f y  t h e  j u d g m e n t  t o  award 

a d d i t i o n a l  damages i f  t h e  j u d g m e n t  c r e d i t o r  i n c u r s  m e d i c a l  e x p e n s e s  

t h a t  w e r e  n o t  i n c l u d e d  i n  t h e  o r i g i n a l  j u d g m e n t  and c o u l d  n o t  have 

b e e n  r e a s o n a b l y  a n t i c i p a t e d  a t  t h e  t i m e  o f  t r i a l .

( d )  I f  t h t  c o u r t  f i n d s  t h a t  t h e  j u d g m e n t  d e b t o r  h a s  e x h i b i t e d  a 

c o n t i n u i n g  o a t t e r n  o f  f a i l i n g  t o  make p a y m e n t s  r e q u i r e d  u n d e r  ( b )  o f  

t h i s  s e c t i o n ,  t h e  c o u r t  s h a l l ,  i n  a d d i t i o n  t o  t h e  r e q u i r e d  p e r i o d i c  

p a y m e n t s ,  o r d e r  t h e  j u d g m e n t  d e b t o r  t o  p a y  t h e  j u d g m e n t  c r e d i t o r  any 

damages c a u s e d  b y  t h e  f a i l u r e  t o  make p e r i o d i c  p a y m e n t s ,  i n c l u d i n g  

c o s t s  a n d  a t t o r n e y  f e e s .

( e )  I f  a t  a n y  t i m e  f o l l o w i n g  e n t r y  o f  j u d g m e n t ,  a j u d g m e n t  

d e b t ’ r  f a i l s  t o  make a p a y m e n t  i n  a t i m e l y  f a s h i o n  a c c o r d i n g  t o  t h e  

t e r m s  o f  t h e  p a r t  o f  t h e  j u d g m e n t  r e l a t e d  t o  p e r i o d i c  p a y m e n t s ,  t h e  

j u d g m e n t  c r e d i t o r  may p e t i t i o n  t h e  c o u r t  t h a t  r e n d e r e d  t h e  o r i g i n a l  

j u d g m e n t  f o r  an o r d e r  r e q u i r i n g  p a y m e n t  b y  t h e  j u d g m e n t  d e b t o r  o f  t h e  

o u t s t a n d i n g  p a y m e n t s  i n  a lu m p  sum. I n  c a l c u l a t i n g  t h e  a m o u n t  o f  t h e  

l u m p - s u m  j u d g m e n t  u n d e r  t h i s  s e c t i o n ,  t h e  c o u r t  s h a l l  t o t a l  t h e  r e ­

m a i n i n g  p e r i o d i c  p a y m e n t s  due an d  o w i n g  t o  t h e  j u d g m e n t  c r e d i t o r .  

T h i s  a m o u n t  may n o t  be c o n v e r t e d  t o  i t s  p r e s e n t  v a l u e .  The c o u r t  may 

a l s o  r e q u i r e  t h e  p a y m e n t  o f  i n t e r e s t  on t h e  o u t s t a n d i n g  j u d g m e n t : .

S e c .  0 9 . 1 7 . 0 4 0 .  V E R I F I C A T I O N  OF C I V I L  CLA IMS. E v e r y  c o m p l a i n t ,  

a n s w e r ,  c r o s s - ^ l a i m ,  and c o u n t e r c l a i m  s h a l l  be s i g n e d  and v e r i f i e d  by  

t h e  p a r t y  o r  t h e  a t t o r n e y  o f  t h e  p a r t y  f i l i n g  t h e  p l e a d i n g  and s h a l l
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b e a r  a s t a t e m e n t  t h a t  t h e  p e r s o n  s i g n i n g  t h e  p l e a d i n g  b e l i e v e s  t h e  

s t a t e m e n t s  made i n  t h e  p l e a d i n g  a r e  t r u e .  I f  t h e  c o u r t  f i n d s  t h a t  a 

s t a t e m e n t  made i n  t h e  c o m p l a i n t ,  .answer,  c r o s s - c l a i m ,  o r  c o u n t e r c l a i m  

was k n o w i n g l y  u n t r u e ,  u p o n  m o t i o n  o f  a p a r t y ,  t h e  p e r s o n  s i g n i n g  t h e  

p l e a d i n g  s h a l l  be c o m p e l l e d  t o  show c a u s e  why t h e  p e r s o n  s i g n i n g  t h e  

p l e a d i n g  s h o u l d  n o t  be h e l d  i n  c o n t e m p t  o f  c o u r t .

S e c .  0 9 . 1 7 . 0 A 5 .  L I M I T E D  L I A B I L I T Y  OF CERTAIN DIRECTORS AND 

O F F IC E R S .  ( a )  U n l e s s  t h e  a c t  o r  o m i s s i o n  c o n s t i t u t e d  g r o s s  n e g l i ­

g e n c e ,  a p e r s o n  may n o t  r e c o v e r  damages f o r  p e r s o n a l  i n j u r y ,  d e a t h ,  o r  

damage t o  p r o p e r t y  f o r  an a c t  o r  e m i s s i o n  t o  a c t  i n  t h e  c o u r s e  and 

s c o p e  o f  o f f i c i a l  d u t i e s ,  f r o m  t h e  f o l l o w i n g :

( 1 )  a member o f  t h e  b o a r d  o f  d i r e c t o r s  o r  an o f f i c e r  o f  a 

n o n p r o f i t  c o r p o r a t i o n ;

( 2 )  e member o f  t h e  b o a r d  o f  d i r e c t o r s  o r  a member o f  a 

c i t i z e n ' s  a d v i s o r y  b o a r d  o f  a p u b l i c  o r  n o n p r o f i t  h o s p i t a l ;

( 3 )  a member o f  a s c h o o l  b o a r d  o f  a s c h o o l  d i s t r i c t ;

( A )  a member o f  t h e  g o v e r n i n g  b o d y ,  a c o m m i s s i o n ,  o r  a 

c i t i z e n ' s  a d v i s o r y  c o m m i t t e e  o f  a m u n i c i p a l i t y  o f  t h e  s t a t e .

( b )  N o t w i t h s t a n d i n g  ( a )  o f  t h i s  s e c t i o n ,  t h e  d u t i e s  and l i a b i l ­

i t i e s  o f  a d i r e c t o r  o r  o f f i c e r  o f  a n o n p r o f i t  c o r p o r a t i o n  t o  t h e

c o r p o r a t i o n  o r  t h e  c o r p o r a t i o n ' s  s h a r e h o l d e r s  may r o t  be l i m i t e d  o r

m o d i f i e d .

( c )  I n  t h i s  s e c t i o n  " n o n p r o f i t  c o r p o r a t i o n "  means a c o r p o r a t i o n  

t h a t  q u a l i f i e s  f o r  e x e m p t i o n  f r o m  t a x a t i o n  u n d e r  26 U . S . C .  5 0 1 ( c ) ( 3 )  

( I n t e r n a l  R e v e n u e  C o d e ) .

S e c .  0 9 . 1 7 . 0 5 0 .  EFFECT OF CONTRIBUTORY FAULT. I n  an a c t i o n

b a s e d  on f a u l t  s e e k i n g  t o  r e c o v e r  damages f o r  i n j u r y  o r  d e a t h  t o  

p e r s o n  o r  h a rm  t o  p r o p e r t y ,  c o n t r i b u t o r y  f a u l t  c h a r g e a b l e  t o  t h e  

c l a i m a n t  d i m i n i s h e s  p r o p o r t i o n a t e l y  t h e  a m o u nt a w a r d e d  as c o m p e n s a t o r y  
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damages f o r  an i n j u r y  a t t r i b u t a b l e  t o  t h e  c l a i m a n t ' s  c o n t r i b u t o r y  

f a u l t ,  b u t  d oes n o t  b a r  r e c o v e r y .

S e c .  0 9 . 1 7 . 0 5 5 .  COLLATERAL B E N E F IT S .  ( a )  A f t e r  t h e  f a c t  f i n d e r

ha s  r e n d e r e d  an aw a rd  t o  a c l a i m a n t ,  and a f t e r  t h e  c o u r t  has award ed

c o s t s  and a t t o r n e y  f e e s ,  a d e f e n d a n t  may i n t r o d u c e  e v i d e n c e  o f  am ounts 

r e c e i v e d  o r  t o  be r e c e i v e d  b y  t h e  c l a i m a n t  as c o m p e n s a t i o n  f o r  t h e  

same i n j u r y  f r o m  c o l l a t e r a l  s o u r c e s  t h a t  do n o t  h a v e  a r i g h t  o f  s u b r o ­

g a t i o n  b y  l a w  o r  c o n t r a c t .

( b )  I f  t h e  d e f e n d a n t  e l e c t s  t o  i n t r o d u c e  e v i d e n c e  u n d e r  ( a )  o f  

t h i s  s e c t i o n ,  t h e  c l a i m a n t  may i n t r o d u c e  e v i d e n c e  o f

( 1 )  t h e  a m o u nt t h a t  t h e  a c t u a l  a t t o r n e y  f e e s  i n c u r r e d  by

t h e  c l a i m a n t  i n  o b t a i n i n g  t h e  a w a rd  e x c e e d  t h e  a m o u n t  o f  a t t o r n e y  f e e s  

a w a r d e d  t o  t h e  c l a i m a n t  b y  t h e  c o u r t ;  and

( 2 )  t h e  a m o m t  t h a t  t h e  c l a i m a n t  h a s  p a i d  o r  c o n t r i b u t e d  t o  

s e c u r e  t h e  r i g h t  t o  an i n s u r a n c e  b e n e f i t  i n t r o d u c e d  b y  t h e  d e f e n d a n t  

as e v i d e n c e .

( c )  I f  t h e  t o t a l  a m o u nt o f  c o l l a t e r a l  b e n e f i t s  i n t r o d u c e d  as 

e v i d e n c e  u n d e r  ( a )  o f  t h i s  s e c t i o n  e x c e e d s  t h e  t o t a l  a m o u n t  t h a t  t h e  

c l a i m a n t  i n t r o d u c e d  as e v i d e n c e  u n d e r  ( b )  o f  t h i s  s e c t i o n ,  t h e  c o u r t  

s h a l l  d e d u c t  f r o m  t h e  t o t a l  a w a r d  t h e  a m o u n t  b y  w h i c h  t h e  v a l u e  o f  t h e  

n o n s u b r o g a t e d  sum a w a r d e d  u n d e r  ( a )  o f  t h i s  s e c t i o n  e x c e e d s  t h e  amount 

o f  p a y m e n t s  u n d e r  ( b )  o f  t h i s  s e c t i o n .

( d )  N o t w i t h s t a n d i n g  ( a )  o f  t h i s  s e c t i o n ,  t h e  d e f e n d a n t  may n o t  

i n t r o d u c e  e v i d e n c e  o f

( 1 )  b e n e f i t s  t h a t  u n d e r  f e d e r a l  lav;  c a n n o t  be ...reduced or

o f f s e t ;

( 2 )  a d e c e a s e d ' s  l i f e  i n s u r a n c e  p o l i c y ;  o r

( 3 )  g r a t u i t o u s  b e n e f i t s  p r o v i d e d  t o  t h e  c l a i m a n t .

S e c .  0 9 . 1 7 . 0 6 0 .  APPORTIONMENT OF DAMAGES. ( a )  I n  a l l  a c t i o n s
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i n v o l v i n g  f a u l t  o f  more t h a n  one p a r t y  t o  t h e  a c t i o n ,  i n c l u d i n g  t h i r d -  

p a r t y  d e f e n d a n t s  and p e r s o n s  who h a v e  b e e n  r e l e a s e d  u n d e r  AS 0 9 . 1 7 . -  

0 7 0 ,  t h e  c o u r t ,  u n l e s s  o t h e r w i s e  a g r e e d  b y  a l l  r t i e s ,  s h a l l  i n s t r u c t  

t h e  j u r y  t o  a n s w e r  s p e c i a l  i n t e r r o g a t o r i e s  o r ,  : f  t h e r e  i s  no j u r y ,  

s h a l l  make f i n d i n g s ,  i n d i c a t i n g

( 1 )  t h e  a m o u nt o f  damages e a c h  c l a i m a n t  w o u l d  b e  e n t i t l e d  

t o  r e c o v e r  i f  c o n t r i b u t o r y  f a u l t  i s  d i s r e g a r d e d ;  and

( 2 )  t h e  p e r c e n t a g e  o f  t h e  t o t a l  f a u l t  o f  a l l  o f  t h e  p a r t i e s

t o  e a c h  c l a i m  t h a t  i s  a l l o c a t e d  t o  e a c h  c l a i m a n t ,  d e f e n d a n t ,  t h i r d -

p a r t y  d e f e n d a n t ,  and p e r s o n  who h a s  b e e n  r e l e a s e d  f r o m  l i a b i l i t y  u n d e r  

AS 0 9 . 1 7 . 0 7 0 .

( b )  I n  d e t e r m i n i n g  t h e  p e r c e n t a g e s  o f  f a u l t ,  t h e  t r i e r  o f  f a c t  

s h a l l  c o n s i d e r  b o t h  t h e  n a t u r e  o f  t h e  c o n d u c t  o f  e a c h  p a r t y  a t  f a u l t ,  

and t h e  e x t e n t  o f  t h e  c a u s a l  r e l a t i o n  b e t w e e n  t h e  c o n d u c t  and t h e  

damages c l a i m e d .  The t r i e r  o f  f a c t  may d e t e r m i n e  t h a t  tw o  o r  mere

p e r s o n s  a r e  t o  be t r e a t e d  as a s i n g l e  p a r t y  i f  t h e i r  c o n d u c t  was a

c a u s e  o f  t h e  damages c l a i m e d  and t h e  s e p a r a t e  a c t  o r  o m i s s i o n  o f  each 

p e r s o n  c a n n o t  be  d i s t i n g u i s h e d .

( c )  The c o u r t  s h a l l  d e t e r m i n e  t h e  awa rd  o f  damages t o  each 

c l a i m a n t  i n  a c c o r d a n c e  w i t h  t h e  f i n d i n g s ,  s u b j e c t  t o  a r e d u c t i o n  u n d e r  

AS 0 9 . 1 7 . 0 7 0 ,  a nd e n t e r  j u d g m e n t  a g a i n s t  e a c h  p a r t y  l i a b l e .  The c o u r t  

a l s o  s h a l l  d e t e r m i n e  and s t a t e  i n  t h e  j u d g m e n t  e a c h  p a r t y ' s  e q u i t a b l e  

s h a r e  o f  t h e  o b l i g a t i o n  t o  e a c h  c l a i m a n t  i n  a c c o r d a n c e  w i t h  t h e  r e ­

s p e c t i v e  p e r c e n t a g e s  o f  f a u l t .

( d )  The c o u r t  s h a l l  e n t e r  j u d g m e n t  a g a i n s t  e a c h  p a r t y  l i a b l e  on 

t h e  b a s i s  o f  j o i n t  and s e v e r a l  l i a b i l i t y ,  e x c e p t  t h a t  a p a r t y  who i s  

a l l o c a t e d  l e s s  t h a n  50 p e r c e n t  o f  t h e  t o t a l  f a u l t  a l l o c a t e d  t o  a l l  t h e  

p a r t i e s  may n o t  be j o i n t l y  l i a b l e  f o r  m o r e  t h a n  t w i c e  t h e  p e r c e n t a g e  

o f  f a u l t  a l l o c a t e d  t o  t h a t  p a r t y .
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S e c .  0 9 . 1 7 . 0 7 0 .  EFFECT OF RELEASE. When a r e l e a s e  o r  c o v e n a n t  

n o t  t o  sue  o r  n o t  t o  e n f o r c e  j u d g m e n t  i s  g i v e n  i n  g o o d  f a i t h  t o  one o f  

two o r  more p e r s o n s  l i a b l e  i n  t o r t  f o r  t h e  same i n j u r y  o r  t h e  same 

w r o n g f u l  d e a t h

( 1 )  i t  d oes  n o t  d i s c h a r g e  a n y  o f  t h e  o t h e r  t o r t f e a s o r s  f r o m  

l i a b i l i t y  f o r  t h e  i n j u r y  o r  w r o n g f u l  d e a t h  u n l e s s  i t s  t e r m s  so p r o ­

v i d e ;  b u t  i t  r e d u c e s  th e  c l a i m  a g a i n s t  t h e  o t h e r s  t o  t h e  e x t e n t  o f  any 

amount  s t i p u l a t e d  b y  t h e  r e l e a s e  o r  t h e  c o v e n a n t ,  o r  i n  t h e  a m o u nt o f  

t h e  c o n s i d e r a t i o n  p a i d  f o r  i t ,  w h i c h e v e r  i s  t h e  g r e a t e r ;  and

( 2 )  i t  d i s c h a r g e s  t h e  t o r t f e a s o r  t o  whom i t  i s  g i v e n  f r o m  

a l l  l i a b i l i t y  f o r  c o n t r i b u t i o n  t o  a n y  o t h e r  t o r t f e a s o r .

Se c .  0 9 . 1 7 . 9 0 0 .  D E F I N I T I O N S .  I n  t h i s  c h a p t e r

( 1 )  " f a u l t "  i n c l u d e s  a c t s  o r  o m i s s i o n s  t h a t  a r e  i n  a n y  

m e a s u r e  n e g l i g e n t  o r  r e c k l e s s  t o w a r d  t h e  p e r s o n  o r  p r o p e r t y  o f  t h e  

a c t o r  o r  o t h e r s ,  o r  t h a t  s u b j e c t  a p e r s o n  t o  s t r i c t  t o r t  l i a b i l i t y ;  

t h e  t e r m  a l s o  i n c l u d e s  b r e a c h  o f  w a r r a n t y ,  u n r e a s o n a b l e  a s s u m p t i o n  o f  

r i s k  n o t  c o n s t i t u t i n g  an e n f o r c e a b l e  e x p r e s s  c o n s e n t ,  m i s u s e  o f  a 

p r o d u c t  f o r  w h i c h  t h e  d e f e n d a n t  o t h e r w i s e  w o u l d  be l i a b l e ,  and u n r e a ­

s o n a b l e  f a i l u r e  t o  a v o i d  an i r  u r y  o r  t o  m i t i g a t e  d a m a ge s ;  l e g a l  

r e q u i r e m e n t s  o f  c a u s a l  r e l a t i o n  i p p i y  b o t h  t o  f a u l t  as t h e  b a s i s  f o r  

l i a b i l i t y  and t o  c o n t r i b u t o r y  f a u l t ;

( 2 )  " f u t u r e  da m a ge s"  i n c l u d e s  damages f o r  f u t u r e  m e d i c a l  

t r e a t m e n t ,  c a r e  o r  c u s t o d y ,  l o s s  o f  f u t u r e  e a r n i n g s ,  o r  l o s s  o f  b o d i l y  

f u n c t i o n  o f  t h e  c l a i m a n t .

* S ec.  2 .  AS 0 9 . 3 0 . 0 6 5  i s  amended t o  r e a d :

S e c .  0 9 . 3 0 . 0 6 5 .  OFFERS OF JUDGMENT. A t  a n y  t i m e  more t h a n  10 

days b e f o r e  t h e  t r i a l  b e g i n s  [ON OR BEFORE THE 60TH DAY FOLLOWING THE 

F I L I N G  OF AN ANSWER I N  A C I V I L  A C T O N , AND ON THE F I F T H  DAY FOLLOWING 

THE DAY DISCOVERY CLOSES AS ORDERED BY THE COURT],  e i t h e r  t h e  p a r t y

- 7 -  CSSSHB 5 3 2 ( J u d )
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m a k i n g  a c l a i m  o r  t h e  p a r t y  d e f e n d i n g  a g a i n s t  a c l a i m  may s e r v e  upon 

t h e  a d v e r s e  p a r t y  an o f f e r  t o  a l l o w  j u d g m e n t  t o  be e n t e r e d  i n  c o m p l e t e  

s a t i s f a c t i o n  o f  t h e  c l a i m  f o r  t h e  money o r  p r o p e r t y  o r  t o  t h e  e f f e c t  

s p e c i f i e d  i n  t h e  o f f e r ,  w i t h  c o s t  t h e n  a c c r u e d .  I f  w i t h i n  10 days 

a f t e r  t h e  s e r v i c e  o f  t h e  o f f e r  t h e  a d v e r s e  p a r t y  s e r v e s  w r i t t e n  n o t i c e  

t h a t  t h e  o f f e r  i s  a c c e p t e d ,  e i t h e r  p a r t y  may t h e n  f i l e  t h e  o f f e r  and 

n o t i c e  o f  a c c e p t a n c e  t o g e t h e r  w i t h  p r o o f  o f  s e r v i c e ,  a nd t h e  c l e r k  

s h a l l  e n t e r  j u d g m e n t .  An o f f e r  n o t  a c c e p t e d  w i t h i n  10 d a y s  i s  c o n ­

s i d e r e d  w i t h d r a w n  and e v i d e n c e  o f  t h a t  o f f e r  i s  n o t  a d m i s s i b l e  e x c e p t  

i n  a p r o c e e d i n g  t o  d e t e r m i n e  t h e  f o r m  o f  j u d g m e n t  a f t e r  v e r d i c t .  I f  

t h e  j u d g m e n t  f i n a l l y  e n t e r e d  on t h e  c l a i m  as t o  w h i c h  an o f f e r  has 

bee.', made u n d e r  c h i s  s e c t i o n  i s  n o t  mo re f a v o r a b l e  t o  t h e  o f f e r e e  t h a n  

t h e  o f f e r ,  t h e  i n t e r e s t  a w a r d e d  u n d e r  AS 4 5 . 4 5 . 0 1 0 ( a )  and a c c r u e d  up 

t o  t h e  d a t e  j u d g m e n t  i s  e n t e r e d  s h a l l  be a d j u s t e d  as f o l l o w s :

( 1 )  i f  t h e  o f f e r e e  i s  t h e  p a r t y  m a k i n g  t h =  c l a i m ,  t h e  

i n t e r e s t  r a t e  s h a l l  be r e d u c e d  b y  f i v e  [TWO] p e r c e n t  a y e a r ;

( 2 )  i f  t h e  o f f e r e e  i s  t h e  p a r t y  d e f e n d i n g  a g a i n s t  t h e  

c l a i m ,  t h e  i n t e r e s t  r a t e  s h a l l  be i n c r e a s e d  b y  f i v e  [TWO] p e r c e n t  a 

y e a r .

*  S e c .  3 .  AS 0 9 . 3 0 . 0 7 0  i s  amended b y  a d d i n g  a new s u b s e c t i o n  t o  r e a d :

( b )  E x c e p t  when t h e  c o u r t  f i n d s  t h a t  t h e  p a r t i e s  h a v e  a g r e e d  

o t h e r w i s e ,  p r e j u d g m e n t  i n t e r e s t  a c c r u e s  f r o m  t h e  d a y  t h e  c a u s e  o f  

a c t i o n  a c c r u e s .

* S e c .  4 .  AS 0 9 . 5 5 . 5 4 8  i s  r e p e a l e d  an d  r e e n a c t e d  t o  r e a d :

S e c .  0 9 . 5 5 . 5 4 8 .  AWARDS. E x c e p t  as p r o v i d e d  i n  AS 0 9 . 1 7 ,  damages 

i n  a m a l p r a c t i c e  a c t i o n  s h a l l  be  a w a r d e d  i n  a c c o r d a n c e  w i t h  p r i n c i p l e s  

o f  t h e  common l a w .

*  S e c .  5 .  AS 0 9 . 6 0 . 0 1 0  i s  am ended b y  a d d i n g  a new s u b s e c t i o n  t o  r e a d :

( b )  I n  m a k i n g  an a w a r d  o f  a t t o r n e y  f e e s  t o  a p r e v a i l i n g  p a r t y ,  

CSSSuB 5 3 2 ( J u d )  - 8 -
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t h e  c o u r t  s h a l l  c o n s i d e r  a c t u a l  a t t o r n e y  f e e s  i n c u r r e d  b y  e a c h  p a r t y  

i n  t h e  c i v i l  a c t i o n .  A c t u a l  a t t o r n e y  f e e s  s h a l l  be s u p p o r t e d  b y

a f f i d a v i t  f r o m  t h e  a t t o r n e y  r e p r e s e n t i n g  e a c h  p a r t y .

*  S e c .  6 .  AS 2 2 . 1 5 . 0 3 0 ( a )  i s  amended t o  r e a d :
to'-

( a )  Th e  d i s t r i c t  c o u r t  h a s  j u r i s d i c t i o n  o f  c i v i l  c a s e s  and
I

p r o c e e d i n g s  as f o l l o w s :

( 1 )  f o r  t h e  r e c o v e r y  o f  money o r  damages when t h e  am ount 

c l a i m e d  e x c l u s i v e  o f  c o s t s ,  i n t e r e s t  and a t t o r n e y  f e e s  does  n o t  e x c e e d  

$ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

( 2 )  f o r  t h e  r e c o v e r y  o f  s p e c i f i c  p e r s o n a l  p r o p e r t y ,  when 

t h e  v a l u e  o f  t h e  p r o p e r t y  c l a i m e d  and t h e  damages f o r  t h e  d e t e n t i o n  do 

n o t  e x c e e d  $ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

( 3 )  f o r  t h e  r e c o v e r y  o f  a p e n a l t y  o r  f o r f e i t u r e ,  w h e t h e r  j 

g i v e n  b y  s t a t u t e  o r  a r i s i n g  o u t  o f  c o n t r a c t ,  n o t  e x c e e d i n g  $ 3 5 , 0 0 0  

[ $ 2 5 , 0 0 0 ] ;

( A)  t o  g i v e  j u d g m e n t  w i t h o u t  a c t i o n  u p o n  t h e  c o n f e s s i o n  o f

t h e  d e f e n d a n t  f o r  a n y  o f  t h e  c a s e s  s p e c i f i e d  i n  t h i s  s e c t i o n ,  e x c e p t

f o r  a p e n a l t y  o r  f o r f e i t u r e  i m p o s e d  b y  s t a t u t e ;

( 5 )  f o r  e s t a b l i s h i n g  t h e  f a c t  o f  d e a t h  < f  a n y  p e r s o n  i n  t h e  

m a n n e r  p r e s c r i b e d  i n  AS 0 9 . 5 5 . 0 2 0  -  0 9 . 5 5 . 0 6 0 ;

( 6 )  f o r  t h e  r e c o v e r y  o f  t h e  p o s s e s s i o n  o f  p r e m i s e s  i  t h e

m a n n e r  p r o v i d e d  u n d e r  AS 0 9 . 4 5 . 0 7 0  -  0 9 . 4 5 . 1 6 0  when t h e  v a l u e  o f  t h e

p r o p e r t y  o r  o f  t h e  a r r e a r s  and damage t o  t h e  p r o p e r t y  does  n o t  e x c e e d  

$ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

( 7 )  f o r  t h e  f o r e c l o s u r e  o f  a l i e n  when t h e  a m o u n t  i n  c o n ­

t r o v e r s y  d oes n o t  e x c e e d  $ 2 5 , 0 0 0 ;

( 8 )  f o r  t h e  r e c o v e r y  o f  mo ney o r  damages i n  m o t o r  v e h i c l e  

t o r t  c a s e s  when t h e  a m o u n t  c l a i m e d  e x c l u s i v e  o f  c o s t s ,  i n t e r e s t  and 

a t t o r n e y  f e e s  d o es  n o t  e x c e e d  $ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

- 9 -  CSSSHB 532 ( J u d )



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

I

WORK DRAFT WORK DRAFT WORK DRAFT

( 9 )  o v e r  c i v i l  a c t i o n s  f o r  t a k i n g  u t i l i t y  s e r v i c e  a nd f o r  

damages t o  o r  i n t e r f e r e n c e  w i t h  a u t i l i t y  l i n e  f i l e d  u n d e r  AS 4 2 . 2 0 . -  

0 3 0 ;

( 1 0 )  o v e r  c a s e s  i n v o l v i n g  i n j u n c t i v e  r e l i e f  f o r  d o m e s t i c  

v i o l e n c e  u n d e r  AS 2 5 . 3 5 . 0 1 0  and 2 5 . 3 5 . 0 2 0 .

*  S e c .  7 .  AS 0 9 . 1 6 . 0 1 0 ,  0 9 . 1 6 . 0 2 0 ,  0 9 . 1 6 . 0 3 0 ,  0 9 . 1 6 . 0 4 0 ,  0 9 . 1 6 . 0 5 0 ,  anc

0 9 . 1 6 . 0 6 0  a r e  r e p e a l e d .

*  S e c .  8 .  AS 0 9 . 1 7 . 0 3 0  a n d 0 9 . 1 7 . 0 6 0  e n a c t e d  i n  s e c .  1 o f  t h i s  A c t  have 

t h e  e f f e c t  o f  a m e n d i n g  A l a s k d  R u l e  o f  C i v i l  P r o c e d u r e  49 b y  r e q u i r i n g  the 

j u r y  t o  a n s w e r  t h e  s p e c i a l  i n t e r r o g a t o r i e s  l i s t e d  i n  AS 0 9 . 1 7 . 0 6 0  r e g a r d i n g

t h e  a m o u n t  o f  damages a nd t h e  p e r c e n t a g e s  o f  f a u l t  t o  be a l l o c a t e d  among

t h e  p a r t i e s  and t o  i t e m i z e  t h e  v e r d i c t  r e g a r d i n g  e c o n o m i c  an d  n o n e c o n o m i c  

l o s s  a~ s p e c i f i e d  i n  AS 0 9 . 1 7 . 0 3 0 .

*  S e c .  9 .  AS 0 9 . 1 7 . 0 6 0  e n a c t e d  i n  s e c .  1 o f  t h i s  A c t  h a s  t h e  e f f e c t  o f  

a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  52 b y  r e q u i r i n g  t h e  c o u r t  t o  make 

s p e c i f i c  f i n d i n g s  r e g a r d i n g  t h e  a m o u n t  o f  damages and t h e  p e r c e n t a g e s  o f  

f a u l t  t o  be  a l l o c a t e d  among t h e  p a r t i e s .

*  S e c .  10.  AS 0 9 . 1 7 . 0 3 0  a n d  0 9 . 1 7 . 0 6 0  e n a c t e d  i n  s e c .  1 o f  t h i s  Act

h a v e  t h e  e f f e c t  o f  a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  58 b y  r e q u i r i n g

t h e  c o u r t  t o  i n c l u d e  a s p e c i f i c  i t e m  i n  i t s  j u d g m e n t .

* S e c .  11.  AS 0 9 . 1 7 . 0 4 0  e n a c t e d  i n  s e c .  1 o f  t h i s  A c t  h a s  t h e  e f f e c t  o f  

a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  11 b y  r e q u i r i n g  v e r i f i c a t i o n  o f  

c l a i m s ,  a n s w e r s ,  c o u n t e r c l a i m s ,  and c r o s s - c l a i m s .

*  S e c .  12.  AS 0 9 . 3 0 . 0 7 0  as amended b y  s e c .  3 o f  t h i s  A c t  h a s  t h e  e f f e c t  

o f  a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  68 b y  p r o v i d i n g  t h a t  p r e j u d g m e n t  

i n t e r e s t  a c c r u e s  f r o m  t h e  d a y  t h e  c a u s e  o f  a c t i o n  a c c r u e s .

*  Se c .  13.  AS 0 9 . 6 0 . 0 1 0  as amended b y  s e c .  5 o f  t h i s  A c t  h a s  t h e  e f f e c t  

o f  a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  82 by  r e q u i r i n g  t h e  c o u r t  tc 

c o n s i d e r  t h e  a c t u a l  a t t o r n e y  f e e s  i n c u r r e d  i n  t h e  c i v i l  a c t i o n .

CSSSHB 5 3 2 ( J u d )  - 1 0 -
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*  Se c .  14.  A P P L I C A B I L I T Y .  S e c t i o n , '  1 -  7 o f  t h i s  A c t  a p p l y  t o  a l l  

c a u s e s  o f  a c t i o n  a c c r u i n g  on o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .

* S e c .  15.  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  AS 0 1 . -  

1 0 . 0 7 0 ( c ) .

I

I
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Fiscal Impact of CSHB 532 

(L & C) 1f A r b i t r a t i o n  1s 

D e l e t e d

W 1 + it costs a t t r i b u t a b l e  to a r b i t r a t i o n ,  the fiscal note on CSHB 532 

(L ft C) dec r e a s e s  to a total of $88,473, w h i c h  f unds a f u l l - t i m e fully- 

vested reti r e d  s u p e r i o r  court j u d g e  and an i n - c o u r t  clerk, as well as

nec-ded suppl i e s  and one-tlir.e e q u i p m e n t  ex p enses. The need for a f u l l - t i m e

’'jo p o s i t i o n ^  is b a s e d  on the L a b o r  and C om m e r c e  su b s t i t ut e ,  w hich

udes periodic payments, a p p o r t i o n m e n t  of fault to d e f e n d a n t s  p r e v i o u sl y  

•.'■eased fro m  liability, and also a b o li s h e s  C1v1l Rule 82 a t t o r n e y  fees. 

To the e x t e n t  the House J u d i c i a r y  Cu-nmittee amends these p r o v i sions, the 

fiscal Impact c ould d e c re a s e  even further,

KF/kl
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CSHB 532 (L & C) Fiscal N o t e  N a rrative

This l e g i s l a t i o n  impacts the c ou r t  system 1n two areas ;  expanded j u d i c i a l  
workload and mandatory a r b i t r a t i o n .

Expanded Jud ic ia l  V'orkload

The pres id ing  judge f o r  the t h i r d  j u d i c i a l  d i s t r i c t  a n t i c i p a t e s  t h a t  new 
procedures incorporated 1n t h i s  b i l l  (such as hearings to determine ./hether

, i

defendants who have d e f a u l t e d  on p e r i o d i c  payments should be held 1n 
contempt and the amount o f  r e l a t e d  damages which should be a s s e s s e d )  w i l l  
in crease  the c ou r t ' s  workload by 20S» f o r  each t r i a l ,  Th is e s t im a te  a l s o  
inc ludes judge time expended on add i t iona l  l i t i g a t i o n  which w i l l  r e s u l t  
from attempts to t r an s fe r  p r opo r t i on a l  l i a b i l i t y  to persons who have signed 
r e le a se s  before  t r i a l ,  and l i t i g a t i o n  t o  r e s o lv e  In t e r p r e t a t i o n  ques t ions  
with the l e g i s l a t i o n .  A l s o ,  more cases w i l l  go to t r i a l  because o f  
diminished incentives to  s e t t l e  r e s u l t in g  from the p roh ib i t i on  on the award 
o f  C iv i l  Rule 82 Attorneys Fees.

I t  1s an t i c i p a t ed  that the increased  workload c cu ld  be handled s ta tew ide  by 
funding the equivalent o f  a pro tern judge .  Pro tern funding i s  l e s s  c o s t l y  
than funding new judge p o s i t i o n s  because s a l a r y  *nd benef i ts  f o r  r e t i r e d  
pro tern fudges are s i g n i f i c a n t l y  lower.  Add i t iona l  l.y, since t h e s e  judges  
are not permanently ass igned to  one c o u r t  l o c a t i o n ,  normal space and 
s t a f f i n g  requirements are avo ided .
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The p rov is ions  o f  th i s  l e g i s l a t i o n  which e s t a b l i s h  new procedures f o r  the 
c ou r t  cone Into play only when a case goes to t r i a l .  According to  f i g u r e s  
provided by the Anchorage t r i a l  c o u r t ,  approximately 5% o f  the ca ses  f i l e d  
go t o  t r i a l ,  r e su l t ing  1n 105 personal in ju ry  t r i a l s  statewide .

I t  i s  est imated that a personal In ju ry  t r i a l  averages two weeks. The t o t a l  
number o f  personal in ju ry  t r i a l s  m u l t i p l i e d  by two weeks o f  a j u d g e ' s  time 
t o t a l  210 judge weeks.

The estimated 20% a d d i t i o n a l  j u d i c i a l  workload a t t r i b u t a b l e  t o  these  
expanded proceedings t o t a l s  42 judge weeks. Since a standard j u d i c i a l  work 
yea r  averages 40 work weeks (exc lud ing  h o l id a y s ,  vacat ion and t r a i n i n g ) ,  i t  
i s  es t imated that one judge would be required to process th e  a d d i t i o n a l  
statewide workload.

In o rder  to  avoid d u p l i c a t i v e  hear ings ,  the cou r t  system fav o r s  binding 
a r b i t r a t i o n  ra ther  than the op t ion  o f  de novo cou r t  t r i a l s .  In the event 
t h a t  t h i s  l e g i s l a t i o n  1s not amended to  provide fo r  binding a r b i t r a t i o n ,  
the cour t  system assumes f o r  purposes o f  t h i s  f i s c a l  note t h a t  the cou r t  
would be required to bear the c o s t  o f  a r b i t r a t o r s  f o r  those p a r t i e s  who are 
unable to  a f fo rd  t h i s  expense. I t  i s  est imated that 1216 personal in ju ry  
cases statewide would be s u b j e c t  t o  the mandatory a r b i t r a t i o n  p rov is ion  
because they f a l l  under $ 7 5 , 0 0 0 .  I t  i s  assumed that  a t h i r d  o f  the p a r t i e s  
w i l l  not be able to  a f f o r d  the expenses o f  a r b i t r a t o r s .  Thus , the cou r t  
system w i l l  be requ i red  to  bear these expenses in 401 c a s e s .
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Assuming an a r b i t r a t i o n  l a s t in g  12 hours and an est imated average hourly  
compensation ra te  f o r  the a r b i t r a t o r  o f  $ 150 ,  the co s t  o f  an a r b i t r a t i o n  
t o t a l s  $ 1 , 8 0 0 ,  The es t imated t o t a l  c o s t  o f  an a r b i t r a t o r  f o r  a l l  cases 
under $75 ,0 00  is $ 7 2 1 , 8 0 0 .  A dd i t i on a l l y ,  the c ou r t  system assumes tha t  f o r  
pa r t i e s  in out ly ing ru ra l  areas who are unable to a f f o r d  the c o s ts  of  
a r b i t r a t o r s ,  i t  w i l l  be less  c o s t l y  to  f l y  these persons t o  centra l  urban 
areas ra th e r  than to  f l y  a r b i t r a t o r s  t o  the ou t ly ing  areas and pay f o r  
t h e i r  room and board. The add i t iona l  a i r  f a re  and per diem c o s t s  t o t a l  
$ 6 , 1 5 5 ,  Based on these  assumptionss the t o t a l  c o s ts  o f  mandatory 
a r b i t r a t i o n  is  $ 72 7 ,9 5 5 .



ALASKA COURT SYSTEM 

CSHB 532 (L & C) - TORT REFORM 

FISCAL IMPACT

Personnel:

Salary Benefits

Pro Tern, Superior Court Judge (PFT, 
using fully-vested retired judge)
(See Schedule 12) $19,332 $26,779

In-Court Clerk (PFT, 12B) 25,740 8,863

Total Personnel

Travel costs for indigent bush parties in manda­
tory arbitration cases. (See Schedule #3)

Contractual cost of arbitrators for indigent 
parties in mandatory arbitration cases.
(See Schedule #3)

Supplies

Equipment: (one-time items)

New employee equipment - office furniture 
and reference materials

Total .FY 87 Cost

APR 29 '86 11:17 PCfl 2ND JUD DIST FAX276-6342

Total

$46,111

34,603

80,714

6,155

721,800

1,000

6,759

$816,428



Schedule M
ALASKA COURT SYSTEM

ESTIMATION OF JUDICIAL RESOURCES 
NEEDED TO PROCESS INCREASED WORKLOAD

CSHB 532 (L & C) ** TORT REFORM

.. APR 29 '86 11:17 fiCA 2ND JUD DI5T FAX276-6342

Number of civil damage cases (a)

Estimated percentage of cases 
going to trial

Estimated number of trials
11

Estimated length of trial in weeks

Estimated judicial time in weeks

Estimated workload increase from 
legislation

Estimated additional judicial 
workload in weuks

Estimated average number of work- 
weeks in judicial year (b)

Estimated number of judges needed 
to process additional workload

Rest of
Anchorage State Total

1,458 638 2,096

5% 5% 5%

73 32 105

2 2 2
146 64 210

20% 20% 20%

29 13 42

40 40 40

0.73 0.33 1.05

N o t e s :

(a) Based on FY 05 case filings. All civil damage case filings 
assumed to be personal injury cases.

(b) Estimated number of work-weeks, net of holidays, vacation and 
training.
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Schedule #3

ALASKA COURT SYSTEM

ESTIMATED FISCAL IMPACT OF MANDATORY ARBITRATION

CSHB 532 (L (, C) - TORT REFORM

Anchorage
Rest of 

State Total

Number of civil damage cases (a) 1,458 638 2,096

Estimated percentage of cases 
under $75,000 58% 58% 58%

Estimated number of cases under 
$75,000 846 370 1,216

Estimated percentage of indigent 
parties 33% 33% 33%

Estimated number of cases involving 
indigent parties 279 ‘ 122 401

Estimated average length of a r b i­
tration hearing in hours 12 J? 12

Estimate average hourly rate of 
arbitrator $150 $150 $150

Estimated average cost of each case $1,800 $1,800 $1,800

Estimated total cost of arbitrators $502,200 $219,600 $721,800

Estimated travel cost for indigent 
parties living in bush areas. 
(See Schedule 14) $0 $6,155 $6,155

Estimated total cost of mandatory 
arbitration $502,200 $225,755 $727,955

Notes:

(a) Based on FY 85 cafee-filings. All civil damage case filings 
assumed to be personal injury cases.



ALASKA COURT SYSTEM 

ESTIMATED TRAVEL COSTS FOR INDIGENT BUSH PARTIES 

CCHB 532 (L & C) - TORT REFORM

Bush Courts

Number 
of Case 
Filings

Percent
Under

$75,000

Number of 
Cases Under 

$75,000

Percent
Indigent

Defendants

Number of 
Indigent 

Cases

Air Fare to 
Nearest Ur­

ban Court (a)

Estimated 
Air Fare 

Cost

Estimated 
Per Diem 
Cost (b)

Estimated
Total ~ 

Travel Cost 5
I>

Barrow 5 58* 3 33% 1 $500 $500 $315 $815 i
ru

Bethel 30 58% 17 33% 6 302 1,812 1,680 3,492

Kotzebue 5 58% 3 33% 1 426 426 280 706 ^
o

N ot>o 6 58% 3 33% 1 426 426 280 706 s
“n

Valdez 6 58% 3 33% 1 156 156 280 « 6  |

<T'
l

Total Cost S6,155KJ

Notes:

(a ) Bush courts served by urban courts:

Barrow served by Fairbanks 
Bethel served by Anchorage 
Kotzebue served by Anchorage 
Nome serv»?d by Anchorage 
Valdez served by Anchorage
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TH IRD  JU DICIAL DISTRICT

GOLDEEN GOODFEUOW  303 K 6TREET
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Memorandum

T o :  K a i l a  F o r s y t h e
S t a f f  C o u n s e l

F r o m :  G o l d e e n  G o o d f e l l o w  ^
A A C A / C l e r k  o f  C o u r t y

R e :  P e r s o n a l  I n j u r y  S t a t i s t i c s

D a t e :  A p r i l  9 /  1986

We a g a i n  w e n t  t h r o u g h  a l l  o f  t h e  C a s e  C h a r a c t e r i z a t i o n  
Form s w h i c h  we h a v e  i n  L e E l l e n ' s  o f f i c e  a t  t h i s  t i m e .  T h e y  p i c k e d  
o u t  t h e  p e r s o n a l  i n j u r y  c a s e s  and p u t  t h e m  i n t o  c a t e g o r i e s  o f  ( 1 )  
$ 7 5 , 0 0 0  o r  l e s s ,  ( 2 )  m ore  t h a n  $ 7 5 , 0 0 0  and ( 3 )  n o  a m o u n t s t a t e d .  
T h e y  l o o k e d  a t  a t o t a l  o f  203 C a s e  C h a r a c t e r i z a t i o n  F o rm s  f o r  
p e r s o n a l  i n j u r y  c a s e s .  T h e  b r e a k d o w n  i s  a s  f o l l o w s :

$ 7 5 , 0 0 0  and u n d e r  -  118 c a s e s  -  5 8 . 1 %

more t h a n  $ 7 5 , 0 0 0  -  61 c a s e s  -  3 0, 1%

a m o u n t s  n o t  s t a t e d  -  24 c a s e s  -  11. 8%

I f  y o u  w a n t  me t o ,  I  c a n  c o n t i n u e  t o  m o n i t o r  t h e  Case 
C h a r a c t e r i z a t i o n  S h e e t s  as t h e y  come i n  an d  add t o  t h e  a b o v e  
f i g u r e s .

c c :  D o u g l a s  J .  S a r d a h e l y ,  P r e s i d i n g  J u d g e
A l b e r t  H. S z a l ,  A r e a  C o u r t  A d m i n i s t r a t o r  . .



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

R E Q U E S T ________________________________________
B il l/Reso lution N o . : HCS CSSB 3 7 7  ( J u d . )
T it le  : 11 *n Act r e l a t i n g  t o  c i v i l  a c t i o n s ;
a m e n d in g  A l a s k a  R u l e s  o f  C i v i l __________
P r o c e d u r e  4 9 ,  5 2 ,  5 8 ,  6 0 ; . . . 11____________
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Date o f  Request: May 7 ,  1 9 8 6 ____________________

E X P E N D IT U R E S /R E V E N U E S  : (T housand s o f D o lla rs )
O PERATING F Y  86 F Y  87 F Y  88 F Y  89 F Y  9 0 F Y  91

PERSONAL SERVICES
T R /V E L
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

• •

T O T A L  OPERATING -o- -0- -0- -0- -0- -0-

F ISC A L  D E T A IL ________________________
Agency A ffected : D e p a r tm e n t  o f  Law
B R U  ; L e g a l  S e r v i c e s _______________

Components : L e g a l  S e r v i c e s  O p e r a t i o n s

C A P ITA L □

REVENUE

FUNDING : (Thousands o f Dollars)
GENERALFUND 
FEDERALFUNDS 
OTHER 
TOTAL

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

P O S IT IO N S  :
FU! L T IM E  
PART-TIME 
TEMPORARY

_ o _ - 0 - - 0 - - 0 - - 0 - - 0 -
•

A N A L Y S IS  : Attach a separate page i f  necessary
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STATE OF ALASKA 1986 LEGISLATIVE SESSION

FISCAL NOTE

Revision Date: May 7 ,  1986

REQU E S T FISCAL DETAIL

B i l l / R e so l u t i o n  No.: House cs for Ag e n c y  Affected:

SSSB (JUD)

Title: An act relating to civil BRU:

actions, etc.

Sponsor:  Kelly, Abood, Bennett, et ai. Components:
Requestor:________________________________  ______________

Date o f  Request: May 7, 1986_________  _______________

E X P E ND I T U R E S / R E V E N U E S :  ( T h o u s a n d s of Dollars)

OP E R A T I N G FY 86 " T y « 7 FY 88 EY S 9 FY 90 FY 91

PERSONAL SERVICES

TRAVEL
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SUPPLIES

EQUIPMENT
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CRANTS, CLAIMS

MISCELLANEOUS

-0- -0- -0- -0- -0- -0-

TOTAL O P E RATING -0- -0- -0- -0- -0- - 0 -

CAPITAL
TO E iW T

FUNDING: (Thou s a n d s  of Pol ars)

CENERAL FUND 

FEDERAL FUNDS 

OTHER 

TOTAL

.... -

-0- -0- -0- -0- -o- -0-

-0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

A N A L Y S I S : A t ta c h  a s e p a r a t e  page if n e c e s s a r y  House cs for sssb m  (ji-o) removes

or modifies the original bill language to delete any fiscal benefit to the State of Alaska's 

estimated ultimate loss and loss expense, i.e., "noneconomic damages" limit changed from 

$250,000 to $1,000,000, "punitive" damages not mentioned in revised bill, "periodic payment" 

provision changed, "joint and several" provision change, "release or covenant not to sue" 

provision change, "offers of judgment" provision change.

P r e pared By^lilflrid"Hitchcock, Director________________________  Phone: A65-2180

Division: Risk Management__________________________________________Date: May 7, 1986

A p p roved by C o m m i s s i o n e r :  E l e a n o r  A n d r e f e C ^ T ^ k -  Date:_____________________________

Agency: D e p a r t m e n t  o f  A d m i n i s t r a t i o n  x u

D i s t r i b u t i o n  (by A g e n c y  p r e p a r i n g  fiscal note):

Le g i s lative F i n a n c e  

Legisl at i v e  S p o n s o r  

Requestor

Office of M a n a g e m e n t  and Bud g e t

Impacted A g e n c y ( i e s )  Page i o f  i Rev. 11/8/85

8/9K1/0507-03
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P I S C A L  IM P A C T  

H C S  for C S S B  377 (Judiciary)

A n a l y s i s

T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  s u b s t i t u t e  d o e s  n o t  i n c l u d e  s e v e r a l  

p r o v i s i o n s  c o n t a i n e d  in e a r l i e r  v e r s i o n s  o f  t o r t  r e f o r m  l e g i s l a­

tio n  w h i c h  w o u l d  h a v e  s i g n i f i c a n t l y  i m p a c t e d  the c o u rts' w o r k l o a d  

(court m o n i t o r i n g  o f  p e r i o d i c  p a y m e n t s ,  e l i m i n a t i o n  o f  C i v i l  

Ru l e  81 a t t o r n e y  fees, a n d  a r b i t r a t i o n ) .  R e v i s e d  l a n g u a g e  

r e l a t i n g  to the e f f e c t  of  a r e l e a s e  f r o m  l i a b i l i t y  s h o u l d  

d i m i n i s h  t h e  l i k e l i h o o d  o f  i n c r e a s e d  l i t i g a t i o n  r e s u l t i n g  from 

t h e  s o - c a l l e d  " e m p t y  c h a i r  d e f e n s e . "  It is a n t i c i p a t e d  t h a t  any 

w o r k l o a d  i n c r e a s e  a t t r i b u t a b l e  to this v e r s i o n  o f  the l e g i s l a t i o n  

c a n  be a b s o r b e d  w i t h  e x i s t i n g  resources.

- 2 -
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T h e  ( f i r s t ,  s e c o n d ,  e t c . )  i t e m  o f  c l a i m e d  l o s s  i s  t h e  r e d u c ­

t i o n  i n  t h e  a b i l i t y  o f  t h e  p l a i n t i f f  t o  e a r n  m o n e y  i n  t h e  f u t u r e .

Y o u  m a y  a w a r d  t h e  p l a i n t i f f  a f a i r  a m o u n t  f o r  a n y  r e d u c t i o n  

i n  ( h i s )  f u t u r e  a b i l i t y  t o  e a r n  m o n e y  t h a t  ( h e )  i s  r e a s - r . a b l y  

p r o b a b l e  t o  e x p e r i e n c e .

[ I n  f i x i n g  t h i s  a m o u n t  y o u  m u s t  d e t e r m i n e  t h e  d i f f e r e n c e

b e t w e e n  t h e  p l a i n t i f f ’ s  a b i l i t y  t o  e a r n  m o n e y  b e f o r e  t h e  ( a c c i d e n t )
• •

[for ( h i s )  l i f e  e x p e c t a n c y  a s  i t  t h e n  e x i s t e d ]  a n d  ( h i s )  a b i l i t y  

t c  e a r n  a f t e r  t h e  a c c i d e n t  [ w i t h  ( h i s )  c u r r e n t  l i f e  e x p e c t a n c y . ]

To  do  t h i s  y o u  m a y  c o n s i d e r  t h e  n l a i n t i f f ’ s  h e a l t h ,  p h y s i c a l  a n d  

m e n t a l  a b i l i t i e s ,  ( h i s )  w o r k  h a b i t s  a n d  o c c u p a t i o n  b e f o r e  t h e  

a c c i d e n t  a r . d  t h e  n a t u r e ,  a n d  : h e  e x t e n t  o f  ( h i s )  i n j u r i e s  a n d  h o w  

l o n g  a n d  t o  w h a t  e x t e n t  ( h i s )  i n j u r i e s  w i l l  a f f e c t  ( h i ? )  e a r n i n g  

a b i l i  t y  i r  i u t - ’ i’ e . )

[ I n  d e c i d i n g  t h e  p l a i n t i f f ' s  f u t u r e  e a r n i n g  a b i l i t y  b o t h  

b e f o r e  a n d  a f t e r  t h e  a c c i d e n t  y o u  ma y  c o n s i d e r  t h e  w a g e s  h e  

e a r n e d  b e f o r e  a n d  a f t e r  t h e  a c c i d e n t  a n d  a n y  r e a s o n a b l y  p r o b a b l e  

i n c r e a s e s  i n  c h o s e  w a g e s  ' d u e  t o  p r o m o t i o n s  o r  a u t o m a t i c  s t e p  

i n c r e a s e s .  Y o u  s h o u l d  n o t  c o n s i d e r  a n y  l i k e l y  p a y  i n c r e a s e s  d u e  

t o  i n c r e a s e s  i n  t h e  c o s t  o f  l i v i n g ,  a n d  y o u  s h o u l d  n o t  m a k e  a n y  

d e d u c t i o n  f o r  a n y  l i k e l y  i n c o m e  t a x e s  a p p l i c a b l e  t o  t h e s e  e a r n i n g s . ]

U s e  N o t e

T h i s  i n s t r u c t i o n  s h o u l d  b e  u s e d  w i t h  I n s t r u c t i o n  2 C . 0 1 A  o r  
2 0 . 0 1 B  w h e n  l o s s  o f  f u t u c e  e a r n i n g  c a p a c i t y  i s  c l a i m e d .
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T h e  ( f i r s t ,  s e c o n d ,  e t c . )  i t e m  o f  c l a i m e d  l o s s  i s  t h e  r e d u c ­

t i o n  i n  t h e  a b i l i t y  o f  t h e  p l a i n t i f f  t o  e a r n  x o n c y  i n  t h e  f u t u r e .

Y o u  m a y  a w a r d  t h e  p l a i n t i f f  a . ' a i r  a m o u n t  f o r  a n y  r e d u c t i o n  

i n  ( h i s )  f u t u r e  a b i l i t y  t o  e a r n  m o n e y  t h a t  ( h e )  i s  r e a s o n a b l y  

p r o b a b l e  t o  e x p e r i e n c e .

( I n  f i x i n g  t h i s  a m o u n t  y o u  m u s t  d e t e r m i n e  t h e  d i f f e r e n c e  

b e t w e e n  t h e  p l a i n t i f f ' s  a b i l i t y  t o  e a r n  m o n e y  b e f o r e  t h e  ( a c c i d e n t )  

[ f o r  ( h i s )  l i f e  e x p e c t a n c y  a s  i t  t h e n  e x i s t e d ]  a n d  ( h i s )  a b i l i t y  

t o  e a r n  a f t e r  t h e  a c c i d e n t  ( w i t h  ( h i s )  c u r r e n t  l i f e  e x p e c t a n c y . ]

T o  d o  t h i s  y o u  m a y  c o n s i d e r  t h e  p l a i n t i f f ' s  h e a l t h ,  p h y s i c a l  a n d  

m e n t a l  a b i l i t i e s ,  ( h i s )  w o r k  h a b i t s  a n d  o c c u p a t i o n  b e f o r e  t h e  

a c c i d e n  a r .d  t h e  n a t u r e ,  a n d  t h e  e x t e n t  o f  ( h i s )  i n j u r i e s  a n d  h o w  

l o n g  a n d  t o  w h a t  e x t e n t  ( h i s )  i n j u r i e s  w i l l  a f f e c t  ( h i s )  e a r n i n g  

a b i l i t y  i n  t h e  f u t u r e . ]

( I n  d e c i d i n g  t h e  p l a i n t i f f ' s  f u t u r e  e a r n i n g  a b i l i t y  b o t h  

b e f o r e  a n d  a f t e r  t h e  a c c i d e n t  y o u  ma y  c o n s i d e r  t h e  w a g e s  h e  

e a r n e d  b e f o r e  a n d  a f t e r  t h e  a c c i d e n t  a n d  a n y  r e a s o n a b l y  p r o b a b l e  

i n c r e a s e s  i n  t h o s o  w a g e s  d u e  t o  p r o m o t i o n s  o r  a u t o m a t i c  s t e p  

i n c r e a s e s .  Y o u  s h o u l d  n o t  c o n s i d e r  a n y  l i k e l y  p a y  i n c r e a s e s  d u e  

t o  i n c r e a s e s  i n  t h e  c o s t  o f  l i v i n g ,  a n d  y o u  s h o u l d  n o t  m a k e  a n y  

d e d u c t i o n  f o r  a n y  l i k e l y  i n c o m e  t a x e s  a p p l i c a b l e  t o  t h e s e  e a r n i r . g s . )

Use Note

T h i s  i n s t r u c t i o n  s h o u l d  b e  u s e d  w i t h  I n s t r u c t i o n  2 C . 0 1 A  o r  
2 0 . 0 1 B  w h e n  l o s s  o f  f u t u r e  e a r n i n g  c a p a c i t y  i s  c l a i m e d .
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I n  m a n y  j u r i s d i c t i o n s  o n l y  t h e  f i r s t  t w o  p a r a g r a p h s  o r  s o t r . e -  
t h i n g  c o m p a r a b l e  a r e  u s e d  w i t h o u t  t h e  a d d i t i o n a l  s p e c i f i c i t y  o f  
t h e  t w o  b r a c k e t e d  p a r a g r a p h s .  T h e  t w o  b r a c k e t e d  p a r a g r a p h s  d o  
r e p r e s e n t  A l a s k a  l a w .

I f  t h i s  i n s t r u c t i o n  i s  g i v e n ,  I n s t r u c t i o n s  2 0 . 1  ( L i f e  
E x p e c t a n c y )  a n d  2 0 . 1 8  ( F u t u r e  D a m a g e s )  s h o u l d  a l s o  b e  g i v e n .  T h e  
c l a u s e s  r e l a t i n g  t o  l i f e  e x p e c t a n c i e s  s h o u l d  b e  g i v e n  o n l y  i f  i t  
i s  c l a i m e d  t h e  i n j u r y  i s  p e r m a n e n t .

C o m m e n t

An a w a r d  o f  d a m a g e s  f o r  l o s s  o f  f u t u r e  e a r n i n g s  o r  d i m i n i s h e d  
e a r n i n g  c a p a c i t y  h a s  b e e n  a p p r o v e d  i n  S a s l o w  v .  R e x f o r d  , 3 9 5  P . 2 d  
3 6 ,  4 2  ( A l a s k a  1 9 6 4 )  ( s e e , t r i a l  c o u r t ' s  i n s t r u c t i o n  p n  d i m i n i s h e d  
e a r n i n g  c a p a c i t y  a t  4 1 ) ;  P a t r 1 >  k  v . S e d w i c k , 4 1 3  P . 2 d  1 6 9 ,  1 7  3 :
1 7 5  ( A l a s k a  1 9 6 6 ) ;  N a t i o n a l  E a n k  o f  A l a s k a  v .  M c H u j k ,  4 1 6  F . 2 d  
2 3 9 ,  2 4 4  ( A l a s k a  1 9 6 6 ) ;  C i t y  o f  F a i r b a n k s  v . K e s b e t t , 4 3 2  P .  2 d  
6 0 7  , 6 1 5 - 1 7  ( A l a s k a  1 9 6 7 ) ;  B e a u l i e u  v .  E l l i o t t ,  4 3 4  P . 2 d  6 6 5  , 6 6 8  
( A l a s k a  1 9 6 7 ) ;  C h u g a c h  E l e c t r i c A s s o c i a t i o n  v .  L e w i j > ,  4 5 3  P . 2 d  
2 4 5  , 3 5 1  ( A l a s k a  1 9 6 9 ) ;  F r u i t  v .  S c h r e ' i n ' e V , '  5 0 2 '  p ‘ .* 2d  1 3 3 ,  1 4  5 
( A l a s k a  1 9 7 2 ) ;  M o r r i s o n  v .  S t a t e , 5 1 6  P . 2 d  4 0 2 ,  4 0 3 - 0 5  ( A l a s k a  
1 9  7 3 )  ; S t a t e  v . G u i n n , 5 5 5  P . 2 d  5 3 0 ,  5 4 4  n . 3 5 ( A l a s k a  1 9 7 6 ) ;
A l a s k a  A i r l i n e s ,  I n c .  v .  S w e a t ,  5 6 8  P . 2 d  9 1 6 ,  9 3 4  ( A l a s k a  1 9 7 7 ) .

i  n e c o u r t  h a s  s t a t e d  t h a t  t h e  " ( I ] m p a i r m e n t  o f  e a r n i n g  
c a p a c i t y  m e a n s  t h e  p e r m a n e n t  d i m i n u t i o n  o f  t h e  a b i l i t y  t o  e a r n  
m o n e y .  f C i t i n g  R e s t a t e m e n t  o f  T o r t s  § 9 0 6 ,  C o m m e n t  c a t  5 5 0  
( 1 9 3 9 ) ]  T h e  d e t e r m i n a t i o n  o f  a w a r d  o f  i m p a i r m e n t  o f  f u t u r e  
e a r n i n g  c a p a c i t y  i n v o l v e s  t w j  d i s t i n c t  c o n s i d e r a t i o n s ,  n a m e l y ,  
d e t e r m i n a t i o n  o f  t h e  e x t e n t  o f  a n  e a r n i n g  c a p a c i t y  a n d  t h e  m e a ­
s u r e m e n t  o f  l o s s  t h e r e f r o m .  ' C i t y  o f  F a i r b a n k s  v .  N e s b e t t ,  4 3 2  
P . 2 d  6 0 7  , 6 1  7 ( A l a s k a  1 9 6 7 ) .

E v i d e n c e  t h a t  p l a i n t i f f ' s  w a g e s  w e r e  h i g h e r  f o r  t h e  y e a r  
a f t e r  t h e  a c c i d e n t  t h a n  f o r  t h e  y e a r  b e f o r e  a n d  t h a t  p l a i n t i f f  
w a s  w o r k i n g  s t e a d i l y  a t  t h e  t i m e  o f  t r i a l  i s  n o t  n e c e s s a r i l y  
c o n c l u s i v e  i n  s h o w i n g  l a c k  o f  i m p a i r m e n t  o f  e a r n i n g  c a p a c i t y .
T h e  c o u r t  h a s  h e l d  t h a t  w h e r e  t h e r e  i s  e v i d e n c e  t h a l p l a i n t i f f  
h a s  s u f f e r e d  a  p e r m a n e n t  i n j u r y ,  t h e  w h o l e  s p a n  o f  t h e  p l a i n t i f f ' s  
l i f e  m u s t  b e  c o n s i d e r e d .  A m o n g  f a c t o r s  t o  b e  c o n s i d e r e d  a r e  t h e  
p l a i n t i f f ' s  p r o -  a n d  p o s t - i n j u r y  o c c u p a t i o n a l  c o m p e t e n c e  a n d  
w h e t h e r  a v e n u e s  o f  e a r n i n g  o c c u p a t i o n a l  a d v a n c e m e n t  a r e  n o w  
c l o s e d  t o  t h e  p l a i n t i f f .  S e e ,  C h u g a c h  E l e c t r i c  A s s o c i a t i o n  v .
L e w i s , 4 5 3  P . 2 d  3 4 5  , 3 5 1  ( A l a s k a  1 9 6 9 ) ' . .........................

T h e  c o u r t  h a s  a p p r  r e d  a n  i n s t r u c t i o n  r e g a r d i n g  f u t u r e  
e a r n i n g  c a p a c i t y  w h i c h  d i r e c t e d :

I f  y o u  f i n d  t h a t  t h e  p l a i n t i f f  i s  e n t i t l e d  t o  a v e r d i c t  a n d  
y o u  f i n d  f r o m  t h e  e v i d e n c e  t h a t  p l a i n t i f f ' s  p o w e r  t o  e a r n  
m o n e y  h a s  b e e n  s o  i m p a i r e d  b y  t h e  i n j u r i e s  i n  q u e s t i o n  t h a t  
h e  w i l l  s u f f e r  a p e c u n i a r y  l o s s  i n  t h e  f u t u r e  ( t h a t  i s  f r o m  
t h e  d a t e  o f  t h i s  t r i a l )  f r o m  s u c h  i m p a i r m e n t ,  t h e n  y o u



w i l l  o « i a t d  h i m  s u c h  s um a s  w i l l  r e a s o n a b l y  c o m p e n s a t e  h i m  
f o r  a n y  f u t u r e  d e t r i m e n t  h e  i s  r e a s o n a b l y  c e r t a i n  t o  s u f f e r .

I n  f i > : i n g  t h i s  a m o u n t ,  y o u  ma y  c o n s i d e r  w h a t  t h e  p l a i n t i f f ' s  
h e a l t h ,  p h y s i c a l  a b i l i t y  a n d  e a r n i n g  p o w e r  w e r e  b e f o r e  t h e  
a c c i d e n t  a n d  w h a t  t h e y  a r e  n o w ,  t h e  n a t u r e  a n d  e x t e n t  o f  h i s  
i n j u r i e s ,  w h e t h e r  o r  n o t  t h e y  a r e  r e a s o n a b l y  c e r t a i n  t o  b e  
p e r m a n e n t  o r  i f  n o t  p e r m a n e n t ,  t h e  e x t e n t  o f  t h e i r  d u r a t i o n ,  
t h e  p o s s i b i l i t i e s  o f  d i m i n u t i o n  o f  e a r n i n g  c a p a c i t y ,  a l l  t o  
t h e  e n d  o f  d e t e r m i n i n g  t h e  e f f e c t  o f  h i s  i n j u r i e s  u p o n  h i s  
f u t u r e  e a r n i n g  c a p a c i t y  a n d  t h e  p r e s e n t  v a l u e  o f  a n y  l o s s  s c  
s u f f e r e d .  [ E m p h a s i s  a d d e d ] ,

S a s l o w  v .  R e x f o r d ,  3 9 5  P . 2 d  3 6 ,  4 1  ( A l a s k a  1 9 6 4 ) .  T h e  c o u r t  
a p p r o v e d  t h i s  i n s t r u c t i o n ,  i n t e r p r e t i n g  i t  t o  s a y  t h a t  t h e  j u r y  
c o u l d  a w a r d  o n l y  d a m a g e s  w h i c h  w e r e  r e a s o n a b l y  c e r t a i n  t o  r e s u l t  
f r o m  t h e  i n j u r y ,  a n d  t h a t  t h e  p o s s i b i l i t y  o f  d e c r e a s e d  e a r n i n g  
c a p a c i t y  w a s  o n e  f a c t o r  t o  b e  c o n s i d e r e d .  I_ d .  a t  4 2 .

I n  a r u l i n g  r e l a t e d  t o  t h e  a p p l i c a t i o n  o f  t h e  " r e a s o n a b l e  
c e r t a i n t y "  s t a n d a r d ,  t h e  c o u r t  h a s  h e l d  t h a t  i n  m o s t  c i r c u m s t a n c e s ,  
a  l e s s  i n  f u t u r e  e a r n i n g  c a p a c i t y  c a n n o t  b e  i n f e r r e d  f r o m  t h e  
m e r e  s h o w i n g  o f  p e r m a n e n t  i n j u r y  b u t  t h a t  t h e  p l a i n t i f f  m u s t  
p r e s e n t  s u f f i c i e n t  e v i d e n c e  s o  t h a t  e a r n i n g  c a p a c i t y  b e f o r e  a n c  
a f t e r  t h e  i n j u r y  m a y  b e  c o m p a r e d  a n d  t h e  f a c t - f i n d e r  i a y  d e t e r m i n e  
w h e t h e r  t h e r e  h a s  b e e n  a n  i m p a i r r i e n t  i n  e a r n i n g  c a p a c i t y  a n d  t h e  
e x t e n t  o f  t h a t  i m p a i r m e n t .  T h e  n e e d  f o r  e v i d e n c e  o f  i m p a i r m e n t  
i s  p a r t i c u l a r l y  i m p o r t a n t  w h e n  t h e  n a t u r e  o f  t h e  p l a i n t i f f ' s  
i n j u r y  a n d  o c c u p a t i o n  i s  s u c h  t h a t  t h e  j u r y  c o u l d  n o t  u s e  i t s  
c o m m o n  k n o w l e d g e  a n d  e x p e r i e n c e  t o  d e t e r m i n e  t h e  e x t e n t  o f  t h e  
i m p a i r m e n t  o f  t h e  p l a i n t i f f ' s  e a r n i n g  c a p a c i t y ,  C i t y  o f  F a i r b a n k s  
v .  N e s b e t t ,  4 3 2  P . 2 d  6 0 7 ,  6 1 6 - 1 7  f A l a s k a  1 9 6 7 )  ( c a s e  i n v o l v i n g  
a n k l e  i n j u r y  t o  l a w y e r ) .  B u t  s e e  C h u g a c h E l e c t r i c  A s s o c i a t i o n  
v . L e w i s , 4 5 3  P . 2 d  3 4 5  , 3 5  1. ( A l a s k a  1 9 6 9 ) ,  i n  w h i c h  t h e  c o u r t  
i m p l i e s  t h a t  j u r y  c o u l d  I n v o k e  i t '  c o l l e c t i v e  w i s d o m  a n d  e x p e r i ­
e n c e  i n  d e t e r m i n i n g  i m p a c t  o f  e y e  i n j u r y  t o  f u t u r e  w a g e s  a n d  j o b  
o p p o r t u n i t i e s  o f  a n  e l e c t r i c a l  l i n e m a n .

T h e  A l a s k a  c o u r t  a p p e a r s  t o  h a v e  h e l d  t h a t  a l t e r n a t i v e  
p o s t - i n j u r y  e m p l o y m e n t  s h o u l d  n o t  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  
t h e  d a m a g e  a w a r d  f o r  i m p a i r m e n t  o f  f u t u r e  e a r n i n g  c a p a c i t y  i n  
S a s l o w  v .  R e x f o r d ,  3 9 5  P . 2 d  3 6 ,  4 2  ( A l a s k a  1 9 6 4 ) .  H o w e v e r ,  t h e  
c o u r t  i n  B e a u l i e u  v .  E l l i o t t ,  4 3 4  P . 2 d  6 6 5 ,  6 6 8  ( n l a s k a  1 9 6 7 )  
n o t e d  t h a t  t h e  f a c t  t h a t  t h e  p l a i n t i f f  c o u l d  b e  e m p l o y e d  i n  ar .  
a l t e r n a t i v e  o c c u p a t i o n  s h o u l d  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  t h e  
a w a r d  f o r  l o s s  o f  f u t u r e  e a r n i n g  c a p a c i t y .  S i m i l a r l y ,  i n  a w a r d i n g  
d a m a g e s  f o r  t h e  l o s s  c f  f u t u r e  e a r n i n g s  i n  A l a s k a  A i r l i n e s , I n c .  
v . S w e a t , 5 6 8  P . 2 d  9 1 6 ,  9 3 4  ( A l a s k a  1 9 7 7 ) ,  t h e  t r i a l  c o u r t  u s e d  
t h e  d i f f e r e n c e  b e t w e e n  t h e  a m o u n t  o f  e a r n i n g s  o f  t h e  p l a i n t i f f ' s  
e m p l o y m e n t  b e f o r e  a n d  a f t e r  h i s  i n j u r y ,  p r o j e c t e d  o v e r  h i s  w o r k -  
l i f e .  I n  s u m ,  a c t u a l  a l t e r n a t i v e  e m p l o y m e n t  o r  a r e a s o n a b l e  
p r o b a b i l i t y  f o r  f u t u r e  e m p l o y m e n t  m a y  b e  c o n s i d e r e d  i n  d e  t  e rm i n  i  r .g
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t h e  d a m a g e  a w a r d  f o r  i m p a i r m e n t  t f  f u t u r e  e a r n i n g  c a p a c i t y  i n  
S a s l o w  v .  R e x f o r d , 3 9 5  P . 2 d  3 6 ,  4 2  ( A l a s k a  1 9 6 4 ) .  H o w e v e r ,  t h e  
c o u r t  i n  B e a u l i e u  v .  E l l i o t t , 4 3 4  P . 2 d  6 6 5 ,  6 6 8  ( A l a s k a  1 9 6 7 )  
n o t e d  t h a t  t h e  f a c t  t h a t  t h e  p l a i n t i f f  c o u l d  b e  e m p l o y e d  i n  a n  
a l t e r n a t i v e  o c c u p a t i o n  s h o u l d  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  t h e  
a w a r d  f o r  l o s s  o f  f u t u r e  e a r n i n g  c a p a c i t y .  S i m i l a r l y ,  i n  a w a r d i n g  
d a m a g e s  f o r  t h e  l o s s  o f  f u t u r e  e a r n i n g s  i n  A l a s k a  A i r l i n e s ,  I n c .  
v .  S w e a t , 5 6 8  P . 2 d  9 1 6 ,  9 3 4  ( A l a s k a  1 9 7 7 ) ,  t h e  t r i a l  c o u r t  u s e d  
t h e  d i f f e r e n c e  b e t w e e n  t h e  a m o u n t  o f  e a r n i n g s  o f  t h e  p l a i n t i f f ' s  
e m p l o y m e n t  b e f o r e  a n d  a f t e r  h i s  i n j u r y ,  p r o j e c t . e d  o v e r  h i s  w o r k -  
l i f e .  I n  s u m ,  a c t u a l  a l t e r n a t i v e  e m p l o y m e n t  o r  a r e a s o n a b l e  
p r o b a b i l i t y  f o r  f u t u r e  e m p l o y m e n t  m a y  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  
a  d a m a g e  a w a r d  f o r  l o s s  i n  e a r n i n g  c a p a c i t y .

I n  a r e l a t e d  m a t t e r  o n  t h e  s u b j e c t  o f  m i t i g a t i o n ,  t h e  c o u r t  
h a s  h e l d  t h a t  a n  a w a r d  f o r  f u t u r e  l o s s  o f  e a r n i n g s  f s  'n o _ t  t o  b e  
r e d u c e d  b y  t h e  a m o u n t  : h e  p l a i n t i f f  r e c e i v e s  f r o m  a d i s a b i l i t y  
r e t i r e m e n t  p e n s i o n ,  a t  l e a s t  w h e n  t h e  d a m a g e  a w a r d  r e p r e s e n t s  h i s  
e x p e c t e d  f u t u r e  e a r  n i i g s  e x c l u s i v e  o f  r e t i r e m e n t  p a y  a n d  t h e  d i s ­
a b i l i t y  p e n s i o n  i s  e q u i v a l e n t  t o  h i s  e x p e c t e d  r e t i r e m e n t  i n c o m e .  
B e a u l i e u  v .  E l l i o t t , 4 3 4  P . 2 d  6 6 5 ,  6 7 2  ( A l a s k a  1 9 6 7 ) .

T h e  c o u r t  i n i t i a l l y  h a d  h e l d  t h a c  i n  d e t e r m i n i n g  a n  a w a r d
f o r  l o s s  o f  f u t u r e  e a r n i n g s ,  w a g e  i n c r e a s e s  w h i c h  c o m m o n l y  o c c u r  
a s  o n e  p r o g r e s s e s  i n  h i s  c h o s e n  p r o f e s s i o n  w e r e  n o t  t o  b e  t a k e n  
i n t o  a c c o u n t .  B e a u l i e u  v .  E l l i o t t , 4 3 4  P . 2 d  6 6 5 ,  6 7 2  ( A l a s k a  
1 9 6 7 ) .  S u b s e q u e n t l y ,  t h e  c o u r t  h a s  a l l o w e d  c o n s i d e r a t i o n  o f  
a u t o m a t i c  s t e p  i n c r e a s e s  i n  s a l a r y  w h i c h  a r e  b a s e d  o n  l e n g t h  o f
s e r v i c e ,  S t a t e  v .  G u i n n , 5 5 5  P . 2 d  5 3 0 ,  5 4 6  ( A l a s k a  1 9 7 6 ) ,  a n d
m e r i t  i n c r e a s e s  ( b a s e d  o n  i n c r e a s e  i n  e m p l o y e e ' s  s k i l l s  a n d  
e x p e r i e n c e )  w h i c h  a r e  s h o w n  w i t h  r e a s o n a b l e  c e r t a i n t y  a s  l i k e l y  
t o  o c c u r ,  A l a s k a  A i r l i n e s ,  I n c .  v .  S w e a t , 5 6 8  P . 2 d  9 1 6 ,  9 3 7  
( A l a s k a  1 9 7 7 ) .  B e a u l i e u ' s  r e f e r e n c e  t o  t h e  n o n - c o n s i d t r a t i o n  o f  
w a g e  i n c r e a s e s  h a s  b e e n  l i m i t e d  e x p r e s s l y  t o  w a g e  i n c r e a s e s  
a t t r i b u t a b l e  t o  i n f l a t i o n ,  I _ d .  a t  9 3 7 .

A d i f f i c u l t  a r e a  i s  t h e  d e t e r m i n a t i o n  o f  a d a m a g e  a w a r / . f o r  
t h e  i m p a i r m e n t  o f  e a r n i n g  c a p a c i t y  o f  a m i n o r  o r  h o u s e w i f e .
A l a s k a  c a s e  l a w  d o e s  n o t  o f f e r  a g r e a t  d e a l  o f  g u i d a n c ' .  T h e  
c o u r t  h a s  n o t e d  t h a t  i n  c a s e s  i n v o l v i n g  i n j u r i e s  t o  i n f a n t s  o r  
h o u s e w i v e s ,  t h e  t h e o r y  o f  i m p a i r m e n t  o f  e a r n i n g  c a p a c i t y  c a n  b e  
i n f e r r e d  f r o m  t h e  g e n e r a l  n a t u r e  o f  t h e  i n j u r i e s ,  C i t y  o f  F a i r ­
b a n k s  v ■ N e s b e  1 1  , 4 3 2  P . 2 d  6 0 7  , 6 1 6  n . 2 2  ( A l a s k a  1 9 6  7 ) .  I n  
M o r r i s o n  v .  S t a t e , 5 1 6  P . 2 d  4 0 2  ( A l a s k a  1 9 7 3 ) ,  t h e  d a m a g e  a w a r d  
f o r  l o s s  o f  f u t u r e  e a r n i n g  c a p a c i t y  t o  t h e  m i n r r - p l a i n t i f f  w a s  a t  
i s s u e .  A t  t h e  t i m e  o f  h e r  i n j u r y ,  t h e  p l a i n t i f f  w a s  1 3 . 5  y e a r s  
o l d  a n d  h a d  a  l i f e  e x p e c t a n c y  o f  5 0  y e a r s .  I n  d e l o r m i n i n g  t h e  
t o t a l  l o s s  o f  f u t u r e  e a r n i n g  c a p a c i t y ,  t h e  t r i a l  c o u r t  c o n s i d e r e d  
t h a t  t h e  p l a i n t i f f  w o u l d  w o r k  5 y e a r s  a s  a s e c r e t a r y  a t  $ 8 0 0 0  p e r  
y e a r  t h e n  m a r r y  a n d  t h e r e f o r e  a w a r d e d  $ 4 0 , 0 0 0 ,  I_d- a c 4 0 4 .  T h e  
S u p r e m e  C o u r t  o b j e c t e d  t o  t h e  p r o j e c t e d  m a r r i a g e  d a t e  a s  t h e  
c u t - o f f  p o i n t  f o r  d e t e r m i n i n g  l o s t  e a r n i n g  c a p a c i t y  ( b u t  d i d  n o t  
o b j e c t  t o  t h e  u s e  o f  t h e  5 y e a r s  a s e c r e t a r y  f o r m u l a ) :



A p p e l l a n t  i s ,  o f  c o u r s e ,  e n t i t l e d  t o  r e c o v e r  c h e  f u l l  
a m o u n t  f o r  h e r  d i m i n i s h e d  e a r n i n g  c a p a c i t y .  T h i s  i s  n o t  t o  
s a y  c h a t  s h e  i s  n e c e s s a r i l y  e n t i t l e d  t o  t h e  f u l l  a m o u n t  
w h i c h  s h e  w o u l d  e a r n  w e r e  s h e  t o  b e  e m p l o y e d  f o r  h e r  e n t i r e  
l i f e .  T h e  t r i a l  c o u r t  c o u l d  p r o p e r l y  a l l o w  a s  a n  o f f s e t  
a g a i n s t  t h e  o v e r a l l  a m o u n t  a s u m  w h i c h  r e f l e c t s  t h e  f a c t  
t h a t  a p p e l l a n t  c a r .  s t i l l  f u n c t i o n  t o  s o m e  d e g r e e  a s  a h o u s e ­
w i f e .  B u t  e v e n  i f  a p p e l l a n t  w e r e  a b l e  t o  f u n c t i o n  a s  a 
n o r m a l  h o u s e w i f e ,  s h e  w o u l d  s t i l l  b e  e n t i t l e d  t o  a n  a w a r d  
f o r  i m p a i r e d  e a r n i n g  c a p a c i t y ,  b e c a u s e  s h e  h a s  l o s t  t h e  
c a p a c i t y  t o  w o r k  in.  c o m m e r c i a l  e n t e r p r i s e s .

I d . a t  4 0 5 .  T h i s  s t a t e m e n t  s u g g e s t s  t h a t  s o m e  f i g u r e  r e p r e s e n t i n g  
l i f e - t i m e  e a r n i n g  c a p a c i t y  f r o m  f u l l - t i m e  e m p l o y m e n t  i s  t o  b e  
d e t e r m i n e d  a n d  t h i s  f i g u r e  i s  t o  b e  r e d u c e d  b y  a n  a m o u n t  r e p r e ­
s e n t i n g  t h e  r e a s o n a b l e  v a l u e  o f  s e r v i c e s  a s  a h o u s e w i f e .  How
t h e s e  f i g u r e s  a r e  t o  b e  d e t e r m i n e d  i s  u n c l e a r  a l t h o u g h  t h e  f i r s t  
f i g u r e  i r .ay  b e  b a s e d  o n  t h e  f i g u r e s  f o r  a v e r a g e  l i f e t i m e  e a r n i n g s  
o f  A l a s k a n  f e m a l e s .  I _ d .  a t  4 0 5 .

I n  d e t e r m i n i n g  d a m a g e s  f o r  t h e  l o s s  i n  f u t u r e  e a r n i n g  c a p a c i t y ,
t h e  a w a r d  i s  t o  b e  b a s e d  o n  p r e i n j u r y  l i f e  e x p e c t a n c y  r a t h e r  t h a n  
o n  a s h o r t e n e d  e x p e c t a n c y  d u e  t o  t h e  i n j u r y .  T h i s  i s  s o  b e c a u s e  
" t h e  t o r t f e a s o r  s h o u l d  n o c  b e  a b i e  t o  r e a p  t h e  b e n e f i t  o f  t h e  
v i c t i m ' s  s h o r t e n e d  l i f e  o c c a s i o n e d  b y  p e r m a n e n t  i n j u r y  f o r  w h i c h  
t h e  w r o n g d o e r  i s  r e s p o n s i b l e . "  M o r r i s o n  v .  S t a t e , 5 1 6  P . 2 d  4 0 2 ,
4 0 6  ( A l a s k a  1 9 7 3 )  ( c i t i n g  R e s t a t e m e n t  c f  T o r t s  § 9 2 4 ,  c o m m e n t  e 
a t  6 3 5  ( 1 9 3 9 )  a n d  C .  M c C o r m i c k ,  H a n d b o o k  o n  t h e  L a w  o f  D a m a g e s  
§ 8 6  a t  3 0 3 - 0 4  ( 1 9 3 5 ) ] .
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2 0 . 1 8  F U T U R E  D A M A C E S - - P R E S E N T  V AL U E  R E D U C T I O N

As  I  h a v e  i n s t r u c t e d  y o u ,  y o u  m a y  d e c i d e  i t  i s  r e a s o n a b l y  

c e r t a i n  t h a t  t h e  p l a i n t i f f  w i l l  h a v e  s o m e  f u t u r e  l o s s e s  r e s u l t i n g  

f r o m  t h e  ( a c c i d e n t ) .  I n  f i x i n g  a n  a m o u n t  f o r  t h o s e  f u t u r e  l o s s e s  

y o u  s h o u l d  d i s r e g a r d  t h e  f a c t  t h a t  a n y  a m o u n t  y o u  a w a r d  t h e  

p l a i n t i f f  m a y  b e  p a i d  b e f o r e  t h e  a c t u a l  l o s s  o c c u r s .  Y o u  s h o u l d  

a l s o  d i s r e g a r d  t h e  f a c t  t h a t  t h e  v a l u e  o f  m o n e y  m a y  c h a n g e  o v e r  

t i m e .

[ W h e n  i t  i s  a p p r o p r i a t e  I  w i l l  m a k e  a n  a d j u s t m e n t  i n  y o u r  

a w a r d  t o  r e f l e c t  t h e s e  m a t t e r s .  T o  d o  s o ,  I  n e e d  y o u  t o  a n s w e r  

( t w o )  ( t h r e e )  q u e s t i o n s :

1 .  F o r  e a c h  i t e m  o f  f u t u r e  l o s s ,  f o r  w h a t  p e r i o d  o f  t i m e  

w i l l  t h e  l o s s  o c c u r ?  a n d

2 .  I m a g i n e  t h a t  a p e r s o n  o f  o r d i n a r y  s k i l l ,  e x p e r i e n c e ,  

a n d  p r u d e n c e  h a s  m o n e y  t o  i n v e s t  o n  ( d a t e ) ,  a n d  t h j t  t h i s  p e r s o n  

w a n t s  t o  i n v e s t  t h e  m o n e y  f o r  t h e  p e r i o d  o f  t i m e  o v e r  w h i c h  t h e  

p l a i n t i f f ' s  f u t u r e  l o s s e s  w i l l  o c c u r .  W h a t  a n n u a l  i n t e r e s t  r a t e  

w o u l d  t h i s  p e r s o n  e a r n  o n  a s a f e  i n v e s t m e n t ? ]

[ 3 .  I s  t h e  v a l u e  o f  m o n e y  r e a s o n a b l y  l i k e l y  t o  c h a n g e  f o r  

t h e  p e r i o d  o f  t i m e  w h i c h  t h e  p l a i n t i f f ' s  f u t u r e  l o s s e s  w i l l  

o c c u r ,  a n d ,  i f  s o ,  w i l l  t h e  v a l u e  i n c r e a s e  o r  d e c r e a s e  a n d  a t  

w h a t  r a t e ,  e x p r e s s e d  a s  a p e r c e n t a g e ?  I n  o t h e r  w o r d s ,  i f  y o u  

d e c i d e  t h a t  a d o l l a r  w o u l d  g o  u p  o r  d o w n  i n  v a l u e  a t  a  r a t e  o f  

1 0 % ,  o r  1 % ,  o r  w h a t e v e r  p e r c e n t  p e r  y e a r ,  t h a t  w o u l d  b e  y o u r  

a n s w e r  t o  t h i s  q u e s t i o n ?  I f  y o u  d e c i d e  t h a t  t h e  v a l u e  o f  m o n e y  

w i l l  n o t  c h a n g e  o v e r  t i m e ,  y o u r  a n s w e r  s h o u l d  b e  " n o  c h a n g e . " ]
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Use Note

T h i s  f i r s t  p a r a g r a p h  o f  t h i s  i n s t r u c t i o n  s h o u l d  b e  u s e d  
w h e n e v e r  f u t u r e  d a m a g e s  a r e  c l a i m e d .

T h e  s e c o n d  b r a c k e t e d  p a r a g r a p h  s h o u l d  b e  u s e d  w h e n e v e r  a n  
i t e m  o f  f u t u r e  d a m a g e  i s  t o  b e  r e d u c e d  t o  p r e s e n t  v a l u e .  T h e  
b r a c k e t e d  t h i r d  q u e s t i o n  s h o u l d  b e  u s e d  i f  i t  i s  b e l i e v e d  i n f l a ­
t i o n  m u s t  b e  t a k e n  i n t o  a c c o u n t  i f  a  f u t u r e  d a m a g e  a w a r d  i s  
r e d u c e d  t o  p r e s e n t  v a l u e .

C o m m e n t

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  h e l d  t h a t  d a m a g e  a w a r d s  f o r  
l o s s  i n  f u t u r e  e a r n i n g  c a p a c i t y  s h o u l d  n o t  b e  r e d u c e d  t o  p r e s e n t  
v a l u e .  B e a u i  i e u v .  E l l i o t ^ ,  4 3 4  P . 2 d  6 6 5 ,  6 7  0 ^ 7 1  ( A l ' a s k a  1 9 6 7 ) .  
I t  i s  t h e  c o u r t ' s  r e a s o n i n g  t h a t  t h e  a n n u a l  i n f l a t i o n  r a t e  w o u l d  
o f f s e t  a n y  d i v i d e n d s  f r o m  " s a f e "  i n v e s t m e n t s  a n d  t h e r e f o r e  a n  
a w a r d  r e d u c e d  t o  p r e s e n t  v a l u e  c o u l d  n o t  b e  u t i l i z e d  t  r  r e a l i z e  
t h e  p l a i n t i f f ' s  f u l l  f u t u r e  e a r n i n g s  w i t h o u t  u n d u e  r i s k .  A d d i ­
t i o n a l l y ,  t h e  c o u r t  n o t e s  t h a t  w a g e s  i n c r e a s e s  w h i c h  g e n e r a l l y  
o c c u r  a s  o n e  p r o g r e s s e s  i n  h i s  o c c u p a t i o n  u s u a l l y  a r e  n o t  c o n ­
s i d e r e d  i n  m a k i n g  a  d a m a g e  a w a r d ,  I_ d . a t  6 7  1 - 7 2 .  I n  B e a u l i e u , 
t h e  c o u r t  a l s o  h e l d  t h a t  d a m a g e  a w a r d s  f o r  f u t u r e  p a i n  a n d  s u f ­
f e r i n g  a r e  n o t  t o  b e  r e d u c e d  t o  p r e s e n t  v a l u e ,  J _d . a t  6 7 6  .

A d a m a g e  a w a r d  f o r  l o s s  o f  r e t i r e m e n t  b e n e f i t s  m a y  r e s u l t  i n  
a d o u b l e  r e c o v e r y  i f  n o t  r e d u c e d  t o  p r e s e n t  v a l u e .  T h i s  i s  s o  
b e c a u s e  a f i g u r e  f o r  t o t a l  r e t i r e m e n t  b e n e f i t s  i s  b a s e d  o n  t h e
r e s u l t  o f  t h e  i n v e s t m e n t  a n d r e t u r n  u p o n  e m p l o y e r  c o n t r i b u t i o n s
o v e r  m a n y  y e a r s .  T h e  p l a i n t i f f  w o u l d  h a v e  t h e  o p p o r t u n i t y  t o
i n v e s t  a n  a w a r d ,  t h e  s i z e  o f  w h i c h  i s  b a s e d  o n  p r o j e c t e d  i n v e s t ­
m e n t .  S e e , A l a s k a k i t  l i n e s , _ I n c .  v . S w e a t , 5 6 8  P . 2 d  9 1 6 ,  9 3 3  
( A l a s k a  1 9 7 7 )  a n d  e a r l i e r  s e c t i o n  o n  m i s c e l l a n e o u s  d a m a g e s .

T h e  c o u r t  h a s  s u g g e s t e d  t h a t  i n  a c a s e  i n  w h i c h  t h e  a w a r d  o f  
d a m a g e s  f o r  l o s s  i n  e a r n i n g  c a p a c i t y  i s  t o  b e  b a s e d  o n  t h e  d i f ­
f e r e n c e  i n  e a r n i n g  p o t e n t i a l  b e t w e e n  p r e -  a n d  p u s t - i : ; j v r y  e m p l o y ­
m e n t  o f  t h e  p l a i n t i f f ,  t h e  a w a r d  m i g h t  b e  r e d u c e d  t o  p r e s e n t  
v a l u e  i f  i t  c a n  b e  s h o w n  t h a t  t h e  a c t u a l  g a p  i n  e a r n i n g s  b e t w e e n  
t h e  j o b s  w i l l  r e m a i n  c o n s t a n t  i n  t h e  f u t u r e ,  a s  t h e n  i n f l a t i o n
w o u l d  h a v e  n o  e f f e c t ,  A l a s k a  A i r l i n e ,  I n c .  v .  S w e a t ,  5 6 8  F . 2 d
9 1 6 ,  9 3 4  ( A l a s k a  1 9 7 7 ) .  I f  b o t h  s e t s  o f  w a g e s  w e r e  t o  i n c r e a s e  
b y  t h e  s a m e  p e r c e n t a g e ,  t h e  a c t u a l  g a p  i n  w a g e s  w o u l d  i n c r e a s e  
a n d  a r e d u c t i o n  t o  p r e s e n t  v a l u e  w o u l d  b e  i m p r o p e r ,  I _ d . a t  9 3 4 .

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  n o t  i n d i c a t e d  r p e c i f i c a l l y  
w h e t h e r  f u t u r e  m e d i c a l  e x p e n s e s  s h o u l d  b e  r e d u c e d  c o  p r e s e n t  
v a l u e ,  b u t  i t  w o u l d  a p p e a r  t h a t  t h e  s a m e  a n a l y s i s  r e l a t i n g  t o  
l o s s  o f  e a r n i n g  c a p a c i t y  w o u l d  a p p l y .

I t  a p p e a r s  t h a t  m o s t  c a s e s  w i l l  n o t  i n v o l v e  r e d u c t i o n s  t o  
p r e s e n t  v a l u e .  T h e  f i r s t  p a r a g r a p h  i n s t r u c t s  t h e  j u r y  r . o t  t o  
i m p l i c i t l y  t a k e  e i t h e r  t h e  p r e s e n t  v a l u e  p r o b l e m  o r  i n f l a t i o n
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i n t o  a c c o u n t .  H o w e v e r ,  i n  t h o s e  f e w  s i t u a t i o n s  i n  w h i c h  a p r e s e n t  
v a l u e  r e d u c t i o n  i s  r e q u i r e d ,  i t  a p p e a r s  t o  h e  t h e  b e t t e r  a p p r o a c h  
t o  a l l o w  t h e  j u r y  t o  p r o v i d e  a f a c t u a l  b a s i s  f o r  s u c h  r e d u c t i o n  
b u t  t o  a l l o w  t h e  j u d g e  t o  m a k e  t h e  a c t u a l  c a l c u l a t i o n .  T h i s  i s  
p a r t i c u l a r l y  t r u e  w h e r e  s o m e  b u t  n o t  a l l  f u t u r e  l o s s e s  m u s t  b e  
r e d u c e d .  T h u s ,  t h e  j u r y  i s  a s k e d  t h r e e  q u e s t i o n s .  T h e  f i r s t  t w o  
r e q u i r e  t h e  j u r y  t o  d e c i d e  t h e  p e r i o d  o f  f u t u r e  l o s s  a n d  t h e  r a t e  
o f  i n t e r e s t  t o  b e  u s e d  i n  c a l c u l a t i n g  p r e s e n t  v a l u e .  I t  c o u l d  b e  
a r g u e d  t h a t  t h e  i n s t r u c t i o n  o v e r - s i m p l i f i e s  t h e  p r o b l e m  b e c a u s e  
t h e  i n v e s t m e n t  r a t e  ma y  c h a n g e  d u r i n g  t h e  p e r i o d  o f  f u t u r e  l o s s e s  
a n d  t h e  t i m i n g  o f  f u t u r e  l o s s  m a y  n o t  b e  e v e n l y  d i s t r i b u t e d  o v e r  
t h e  e n t i r e  p e r i o d .  T h e  l a w  h a s  f o r  t h e  m o s t  p a r t  a v o i d e d  c o n ­
s i d e r a t i o n  o f  h o w  s p e c i f i c  t h e  c a l c u l a t i o n  m u s t  b e  b y  m e r e l y  
i n s t r u c t i n g  t h e  j u r y  t o  m a k e  t h e  c a l c u l a t i o n  w i t h o u t  d i s c l o s i n g  
t h e i r  Die t  h o d  o l o g y  .

F o r  m o s t  c a s e s  t h e  p r o c e s s  e s t a b l i s h e d  b y  t h i s  i n s t r u c t i o n  
w i l l  a p p r o a c h  a f a i r  r e s u l t  a n d  o n e  c o n s i s t e n t  w i t h  t h e  A l a s k a  
S u p r e m e  C o u r t ' s  r e c o g n i t i o n  i n  B e a u l i e u t h a t  o n l y  a n  a p p r o x i m a ­
t i o n  i s  p o s s i b l e  i n  t h e  b e s t  o f  c i r c u m s t a n c e s  w h e n  e s t i m a t i n g  
f u t u r e  d a m a g e  a w a r d s .  I n  t h e  u n u s u a l  c a s e ,  s u c h  a s  w h e r e  a h i g h  
p e r c e n t a g e  o f  f u t u r e  l o s s  w i l l  b e  i n c u r r e d  s h o r t l y  a f t e r  t h e  
v e r d i c t  i s  r e n d e r e d  t h i s  i n s t r u c t i o n  m a y  n e e d  t o  b e  nr.e d i f i e d .

T h e  h o l d i n g  i r .  B e a u l i e u  t h a t  a b a n d o n i n g  t h e  p r e s e n t  v a l u e  
r e d u c t i o n  b a l a n c e s  t h e  e f f e c t s  o f  i n f l a t i o n  h a s  a v o i d e d  t h e  
n e c e s s i t y  f o r  t h e  c o u r t  t o  e x a n i n e  i f  a n d  h o w  i n f l a t i o n  s h o u l d  b e  
u s e d  w h e r e  a p r e s e n t  v a l u e  r e d u c t i o n  i s  a u t h o r i z e d .  C o u r t s  h a v e  
t a k e n  w i d e l y  d i v e r g e n t  a p p r o a c h e s  t o  i n f l a t i o n .  S o m e  i g n o r e  i t  
a l t o g e t h e r ,  r e g a r d i n g  i t s  u s e  b y  t h e  j u r y  t o  b e  t o o  s p e c u l a t i v e .  
S l e e m a n  v .  C h e s a p e a k e  _& O . R y .  C o ^ ,  4 1 4  F . 2 d  3 0 5  ( 6 t h  C i r .  1 9 7 0 ) .  
O t h e r s  a l l o w  t h e  j u r y  t o  c o n s i d e r  i n f l a t i o n  b u t  l i m i t  t h e  e x t e n t  
t o  w h i c h  e x p e r t s  ma y  t e s t i f y  a s  t o  i n f l a t i o n a r y  t r e n d s .  J o h n s o n  
v . S e  r r a , 5 2 1  F . 2 d  1 2 8 9  ( 8 t h  C i r .  1 9 7 5 ) .  A n d  s t i l l  o t h e r s  a l l o w  
w i d e - r a n g i n g  e x p e r t  t e s t i m o n y .  U n i t e d  S t a t e s  v .  E n g l i s h ,  5 2 1  
F . 2 d  6 3  ( 9 t h  C i r .  1 9 7 5 ) .  T h e  A l a s k a  R u l e s  o f  E v i d e n c e  t e n d  t o  
e n c o u r a g e  t h e  u s e  c f  e x p e r t  t e s t i m o n y  g e n e r a l l y .  S e e  R u l e s  7 0 2 ,  
7 0 3 .



AMENDMENT - -  HCS CSSB 3 7 7 ( J u d )
D e l e t e  a l l  o f  s e c t i o n  16  and  r e p l a c e  w i t h  t h e  f o l l o w i n g :

*  S e c .  1 6 .
( a )  The D e p a r tm e n t  o f  Law s h a l l  c o l l e c t  a n d  a n a l y z e  

i n f o r m a t i o n  p e r t a i n i n g  t o  t h e  i n s u r a n c e  c r i s i s '  'and i t s  r e ­
l a t i o n  t o  t h e  c i v i l  j u s t i c e  s y s t e m  i n  A l a s k a .  The  s t u d y  may 
i n c l u d e  an  a n a l y s i s  o f  c l o s e d  i n s u r a n c e  c l a i m  f i l e s  and  
i n s u r a n c e  company  f i n a n c e s .

( b )  A l l  s t a t e  a g e n c i e s  s h a l l  c o o p e r a t e  f u l l y  w i t h  t h e  
D e p a r tm e n t  o f  Law i n  t h e  c o l l e c t i o n  and  a n a l y s i s  o f  i n f o r ­
m a t i o n  n e c e s s a r y  t o  c o n d u c t  t h e  s t u d y  u n d e r  ( a )  o f  t h i s  
s e c t i o n .

( c )  The D e p a r tm e n t  o f  Law s h a l l  r e p o r t  i t s  f i n d i n g s  
u n d e r  t h i s  s e c t i o n  t o  t h e  l e g i s l a t u r e  n o  l a t e r  t h a n  t h e  
3 0 t h  d a y  o f  t h e  F i f t e e n t h  S t a t e  L e g i s l a t u r e .
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A M E N D M E N T

O f f e r e d  i n  t h e  HOUSE
TO: CSSSHB 5 3 2  ( J u d )  \  fo re/

By G r u e n b e r g  j

P a g e  7 ,  l i n e s  21 -  2 2 ,  f o l l o w i n g  " e n t e r e d " :

D e l e t e :  " i n  c o m p l e t e  s a t i s f a c t i o n  o f  t h e  c l a i m "  ..........
I n s e r t :  " [ I N  COMPLETE SATISFACTION OF THE CLA IM ]"

P a g e  7 ,  l i n e  2 9  -  P a g e  8 ,  l i n e  1 ,  f o l l o w i n g  " d e t e r m i n e " :
D e l e t e :  " t h e  f o r m  o f  j u d g m e n t  a f t e r  v e r d i c t "
I n s e r t :  " c o s t s  and  a t t o r n e y  f e e s  [THE FORM OF JUDGMENT AFTER VER­
D I C T ] "

men t  o f  r e a s o n a b l e  a c t u a l  a t t o r n e y  f e e s  i n c u r r e d  a f t e r  s e r v i c e  o f  t h e  
o f f e r ,  a n d "

P a g e  8 ,  a f t e r  l i n e  1 0 ,  i n s e r t  a new b i l l  s e c t i o n  t o  r e a d :

\'b) T he  f a c t  t h a t  an  o f f e r  i s  made b u t  n o t  a c c e p t e d  d o e s  n o t  
p r e c l u d e  a  s u b s e q u e n t  o f f e r .  When t h e  l i a b i l i t y  o f  o n e  p a r t y  t o  
a n o t h e r  h a s  b e e n  d e t e r m i n e d  b y  v e r d i c t ,  o r d e r ,  o r  j u d g m e n t ,  b u t  t h e  
amoun t  o r  e x t e n t  o f  t h e  l i a b i l i t y  r e m a i n s  t o  b e  d e t e r m i n e d  b y  f u r t h e r

P

" *  S e c .  3 .  AS 0 9 . 3 0 . 0 6 5  i s  amended b y  a d d i n g  new s u b s e c t i o n s  t o  r e a d :
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p r o c e e d i n g s ,  t h e  p a r t y  a d j u d g e d  l i a b l e  may make an  o f f e r  o f  j u d g m e n t ,  
w h i c h  s h a l l  h a v e  t h e  same e f f e c t  a s  an  o f f e r  made b e f o r e  t r i a l  i f  i t  
i s  s e r v e d  w i t h i n  a r e a s o n a b l e  t im e  n o t  l e s s  t h a n  10 d a y s  b e f o r e  t h e  
commencemen t  o f  h e a r i n g s  t o  d e t e r m i n e  t h e  amoun t  o r  e x t e n t  o f  l i a b i l i ­
t y .

( c )  E x c e p t  f o r  c i v i l  c om m i tm en t  a n d  c h i l d  c u s t o d y  a c t i o n s ,  t h i s  
s e c t i o n  a p p l i e s  t o  a l l  c i v i l  a c t i o n s .  — .  - - -

R e n um b e r  r e m a i n i n g  b i l l  s e c t i o n s  a c c o r d i n g l y .

P a g e  1 0 ,  l i n e  2 7 ,  d e l e t e  " s e c .  6 "  a n d  i n s e r t  " s e c .  7 "

P a g e  1 1 ,  l i n e  1 ,  d e l e t e  " s e c .  3 "  a nd  i n s e r t  " s e c .  4 "

P a g e  1 1 ,  l i n e  4 ,  d e l e t e  " s e c .  5 "  and  i n s e r t  " s e c .  6 "
*  *

P a g e  1 1 ,  l i n e  7 ,  d e l e t e  " 1  -  8 "  and  i n s e r t  " 1  -  9 "
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S t a t e  o f  A l a s k a

j F -  C £  = r  * ~ E  3 a v i i \ - a  
. J  U  N B A  i :

A p r i l  2 8 ,  1 9 8 6

The H o n o r a b l e  J a n  F a i k s  
The H o n o r a b l e  J o h n  S a c k e t t  
C o - C h a i r s ,  S e n a t e  F i n a n c e  C om m i t te e  

AND
The H o n o r a b l e  M. M ike  M i l l e r  
C h a i rm a n ,  House  J u d i c i a r y  C om m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P .  0 .  Box  V 
J u n e a u ,  AK 9 9 8 1 1

R e :  T o r t  R e f o rm
D e a r  S e n a t o r s  F a i k s  and  S a c k e t t ,  R e p r e s e n t a t i v e  M i l l e r :
T o d a y ,  I  am r e c om m end ing  t h a t  we t a k e  c l e a r  and m e a s u re d  
s t e p s  t o w a r d  t o r t  r e f o r m  t h r o u g h  a number  o f  m o d e r a t e  
c h a n g e s  t o  o u r  c u r r e n t  c i v i l  j u s t i c e  s y s t e m .  The f i r s t  
s t e p s  I  p r o p o s e  i n c l u d e  1 )  r e v i s i o n  o f  t h e  common law  
c o n c e r n i n g  j o i n t  and  s e v e r a l  l i a b i l i t y ,  2 )  s t a t u t o r y  ch ang e s  
t o  a l l o w  c o u r t s  t o  aw a rd  and m o n i t o r  p e r i o d i c  p a ym en ts  o f  
f u t u r e  e c o n om ic  damages  i n  a p p r o p r i a t e  c a s e s ,  and  3 )  a 
r e  u i r e m e n t  t h a t  a p e r c e n t a g e  o f  a l l  p u n i t i v e  damage aw a rd s  
be  t u r n e d  o v e r  t o  t h e  s t a t e ,  t o  be u s e d  t o  p r o m o t e  l e g a l  
s e r v i c e s  f o r  t h e  p o o r  and d i s a d v a n t a g e d  o f  A l a s k a .
The r e a l  g o a l  o f  t o r t  r e f o r m  i s  a f f o r d a b l e  i n s u r a n c e  t h a t  
w i l l  a l l o w  s m a l l  b u s i n e s s e s ,  n o n - p r o f i t  g r o u p s ,  and 
i n d i v i d u a l  A l a s k a n s  t o  o p e r a t e ,  s e c u r e  i n  t h e  k n ow le d g e  t h a t  
t h e y  h a v e  t h e  c o v e r a g e  t h e y  n e e d  a t  r a t e s  t h e y  can  a f f o r d .
I t  i s  t o  t h a t  end  t h a t  I  am r e c om m end ing  t h e s e  c h a n g e s .
I n  a d d i t i o n ,  and e q u a l l y  i m p o r t a n t ,  I  am a s k i n g  t h e  
L e g i s l a t u r e  t o  a u t h o r i z e  and  f u n d  a t h o r o u g h  s t u d y  o f  b o t h  
t h e  c l a im s  e x p e r i e n c e  and  t h e  t r u e  f i n a n c i a l  c o n d i t i o n  o f  
t h e  i n s u r a n c e  i n d u s t r y  i n  A l a s k a .  We n e e d  t o  u n c o v e r  t h e  
r e a l  f a c t s  b e h i n d  t h e  p r e s e n t  i n s u r a n c e  c r i s i s ,  t o  d e t e rm i n e  
w h e t h e r  a d d i t i o n a l  m o d i f i c a t i o n s  t o  t h e  j u d i c i a l  s y s t e m  a r e  
w a r r a n t e d ,  and  t o  c o n s i d e r  w h e t h e r  a d d i t i o n a l  l e g i s l a t i v e  
a c t i o n s  m i g h t  e a s e  t h e  p r e s e n t  i n s u r a n c e  c r i s i s .
I  am n o t ,  h o w e v e r ,  c o n v i n c e d  t h a t  o u r  c i v i l  j u s t i c e  s y s t e m  
can  be  h e l d  s o l e l y  r e s p o n s i b l e  f o r  t h e  c u r r e n t  i n s u r a n c e  
c r i s i s .  N o r  am I  c o n v i n c e d  t h a t  t o r t  r e f o r m  w i l l  r e s u l t  i n



S e n a t o r  J a n  F a i k s  -  2 -  A p r i l  2 8 ,  1 9 8 6
S e n a t o r  J o h n  S a c k e t t
R e p r e s e n t a t i v e  M. M ike  M i l l e r

l o w e r  i n s u r a n c e  p rem iums  o r  mo re  a v a i l a b i l i t y  o f  i n s u r a n c e  
a t  a n y  p r i c e .  Many e x p e r t s  b e l i e v e  t h e  c u r r e n t  c r i s i s  i s  
s im p l y  t h e  r e s u l t  o f  a d ow n tu r n  i n  t h e  e c o n om ic  c y c l e  o f  t h e  
i n s u r a n c e  i n d u s t r y ,  and  t h a t  c h a n g e s  i n  t h e  c o s t  and 
a v a i l a b i l i t y  o f  i n s u r a n c e  may come a b o u t  i n  t h e  n e a r  f u t u r e  
a s  a c o n s e q u e n c e  o f  n o r m a l  m a r k e t  f o r c e s .
B o t h  t h i s  A d m i n i s t r a t i o n  and  t h e  L e g i s l a t u r e  h a v e  been  t h e  
s u b j e c t  o f  t r em e n d o u s  l o b b y i n g  e f f o r t s  by  a v a r i e t y  o f  
i n t e r e s t  g r o u p s  who wan t  t o  b r i n g  a b o u t  s i g n i f i c a n t  c h a n g e s  
i n  o u r  c i v i l  j u s t i c e  s y s t e m .  The r a t i o n a l e  b e h i n d  many o f  
t h e  a r g u m e n t s  a d v a n c e d  i s  s om e t im e s  c o n f u s i n g  and 
o c c a s i o n a l l y  m i s l e a d i n g .  I  h a v e  r e c e i v e d  h u n d r e d s  o f  
c o m m u n i c a t i o n s  f r o m  s m a l l  b u s i n e s s m e n ,  d a y - c a r e  o p e r a t o r s ,  
f i s h e r m e n ,  p r o f e s s i o n a l s ,  and p e o p l e  f r o m  a l l  w a l k s  o f  l i f e ,  
i n c l u d i n g  t h o s e  who r e p r e s e n t  t h e  i n s u r a n c e  i n d u s t r y ,  
s u g g e s t i n g  t h a t  s i g n i f i c a n t  t o r t  r e f o r m  w i l l  l e a d  t o  l o w e r  
i n s u r a n c e  p rem iums  and  m o re  a v a i l a b i l i t y  o f  i n s u r a n c e  
c o v e r a g e .
I  h a v e  c a r e f u l l y  c o n s i d e r e d  t h e  a r g u m e n t s  and v a r i o u s  
p r o p o s a l s  c o n c e r n i n g  t o r t  r e f o r m .  G e n e r a l l y ,  b e f o r e  I  
s u p p o r t  a n y  l e g i s l a t i o n ,  I  mus t  f i r s t  be a s s u r e d  t h a t  t h e  
l e g i s l a t i o n  i s  f a i r ,  e q u i t a b l e ,  and j u s t  f o r  a l l  A l a s k a n s ,  
n o t  j u s t  c e r t a i n  s p e c i a l  i n t e r e s t  g r o u p s .  I  a l s o  mus t  b^ 
a s s u r e d  t h a t  t h e  r i g h t s  o f  A l a s k a n s  who a r e  t h e  u n f o r t u n a t e  
v i c t i m s  o f  a c c i d e n t s  i n  t h i s  s t a t e  a r e  f u l l y  p r o t e c t e d .  A 
b a l a n c e  n e e d s  t o  be s t r u c k  b e tw een  t h e  r i g h t s  o f  v i c t i m s  t o  
c o m p e n s a t i o n  f o r  t h e i r  i n j u r i e s  and  l e g i t i m a t e  c o n c e r n s  f o r  
a m o re  e q u i t a b l e  d i s t r i b u t i o n  o f  t h e  c o s t  and  r i s k  o f  
i n j u r y .  The end  r e s u l t  c f  an y  m o d i f i c a t i o n  t o  o u r  c i v i l  
j u s t i c e  s y s t e m  mus t  be  f a i r n e s s  t o  a l l  A l a s k a n s ,  i n c l u d i n g  
t h e  s m a l l  b u s i n e s s m a n ,  t h e  p r o f e s s i o n a l ,  t h e  u r b a n  r e s i d e n t ,  
t h e  v i l l a g e r ,  t h e  p o o r ,  and  t h e  d i s a d v a n t a g e d .
P r o b a b l y  t h e  m o s t  s i g n i f i c a n t  t o r t  r e f o r m  m e a s u r e  c u r r e n t l y  
u n d e r  c o n s i d e r a t i o n  b y  t h e  L e g i s l a t u r e  i s  an amendment t o  
t h e  l e g a l  d o c t r i n e  o f  j o i n t  and s e v e r a l  l i a b i l i t y .  T h i s  i s  
an  a r e a  o f  l a w  w h i c h  s o c i e t y  h a s  d e v e l o p e d  o v e r  t h e  c o u r s e  
o f  many y e a r s .  U n d e r  t h i s  d o c t r i n e ,  when a f a c t  f i n d e r  
d e t e r m i n e s  t h a t  two o r  mo re  d e f e n d a n t s  a r e  e a c h  a t  f a u l t  i n  
c a u s i n g  an  i n j u r y  t o  a p l a i n t i f f ,  t h a t  p l a i n t i f f  may r e c o v e r  
a l l  o f  h i s  damages a g a i n s t  an y  on e  d e f e n d a n t  and i t  i s  t h e  
d e f e n d a n t s '  r e s p o n s i b i l i t y  t o  c o l l e c t  among t h e m s e l v e s .
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P r o b l e m s  a r i s e  w h e r e  o n e  o r  m o r e  o f  t h e  d e f e n d a n t s  i s  

i n s o l v e n t  o r  o t h e r w i s e  j u d g m e n t  p r o o f .  I n  s u c h  a c a s e ,  

a n o t h e r  d e f e n d a n t  m a y  h a v e  t o  p a y  a l l  o f  t h e  i n j u r e d  

p e r s o n ' s  d a m a g e s  a n d  t h e  p a y i n g  d e f e n d a n t  m a y  h a v e  n o  

r e c o u r s e  t o  r e c o v e r  t h e  a m o u n t  h e  p a i d  i n  e x c e s s  o f  h i s  

" f a i r "  s h a r e .  T h e  d o c t r i n e  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y  

d e v e l o p e d  b e c a u s e  s o c i e t y ,  r e c o g n i z i n g  t h a t  s o m e  i n e q u i t i e s  

w i l l  r e s u l t  i n  a n y  c a s e  w h e r e  o n e  o f  t h e  p a r t i e s  r e s p o n s i b l e  

f o r  t h e  i n j u r y  c a n n o c  p a y  h i s  o r  h e r  s h a r e ,  d e c i d e d  t h a t  i t  

w o u l d  b e  m o r e  e q u i t a b l e  f o r  a  g u i l t y  d e f e n d a n t  t o  b e a r  t h e  

a d d e d  b u r d e n ,  rathe7.‘ t h a n  t h e  i n j u r e d  v i c t i m .

T h i s  d o c t r i n e ,  h o w e v e r ,  o f t e n  r e s u l t s  i n  i n e q u i t i e s  o f  
a n o t h e r  f o r m .  Whe re  o n l y  one  o f  t h e  d e f e n d a n t s  h a s  t h e  
f i n a n c i a l  a b i l i t y  t o  p a y ,  t h a t  d e f e n d a n t  may end  up p a y i n g  
1 0 0  p e r c e n t  o f  t h e  p l a i n t i f f ' s  d am ag e s ,  e v e n  t h o u g h  t h a t  
d e f e n d a n t  i s  o n l y  5 o r  1C p e r c e n t  n e g l i g e n t  i n  t h e  
p a r t i c u l a r  c a s e .  T h i s  i s  t h e  s o - c a l l e d  " d e e p - p o c k e t "  
p r o b l e m .  M u n i c i p a l i t i e s ,  t h e  S t a t e ,  and  p e r s o n s  r e s p o n s i b l e  
e n ough  t o  m a i n t a i n  i n s u r a n c e  a r e  o f t e n  r e q u i r e d  t o  p a y  l a r g e  
sums o f  money when t h e i r  a c t u a l  c o n t r i b u t i o n  a r g u a b l y  s h o u l d  
be  much l e s s .
G i v e n  t h e s e  c o m p e t i r g  c o n s i d e r a t i o n s ,  t h e r e  i n  c u r r e n t l y  
u n d e r  c o n s i d e r a t i o n  ne p r o p o s a l  m o d i f y i n g  j o i n t  and  s e v e r a l  
l i a b i l i t y  w h ic h  a t t e m p t s  t o  s t r i k e  a f a i r  b a l a n c e  b e tw een  
t h e  r i g h t s  o f  t h e  v i c t i m ,  w h i c h  m us t  be  p r o t e c t e d ,  and t h e  
r i g h t s  o f  t h e  f i n a n c i a l l y  r e s p o n s i b l e  d e f e n d a n t .  T h i s  
v e r s i o n  p r o v i d e s  t h a t  a p a r t y  may be h e l d  l i a b l e  f o r  up t o
- -  b u t  n o t  m o re  t h a n  - -  tw i c e  t h e  p a r t y ' s  p e r c e n t a g e  o f
f a u l t  i n  t h e  a c c i d e n t .  I t  r e c o g n i z e s  t h a t  p u r e  s e v e r a l  
l i a b i l i t y ,  w h i c h  i s  s u p p o r t e d  by  so i re  a d v o c a t e s  o f  t o r t  
r e f o r m ,  may r e s u l t  i n  v i c t i m s  n o t  b e i n g  a d e q u a t e l y  
c om p e n s a t e d  f o r  t h e i r  i n j u r i e s ,  w h i l e  p u r e  j o i n t  and  s e v e r a l  
l i a b i l i t y ,  a s  i t  i s  c u r r e n t l y  a p p l i e d ,  may u n j u s t l y  b u r d e n  
t h o s e  who a r e  f i n a n c i a l l y  r e s p o n s i b l e .
A s e c o n d  c o n c e p t  d r a w in g  much a t t e n t i o n  i s  a p r o p o s a l  t o  p u t  
a cap  on  n o n - e c o n o m i c  d am ag e s ,  w h i c h  a r e  g e n e r a l l y  r e f e r r e d  
t o  a s  p a i n  and  s u f f e r i n g .  One v e r s i o n  o f  a t o r t  r e f o r m  b i l l  
w h i c h  I  h a v e  s e e n  p u r p o r t s  t o  l i m i t  a n y  aw a rd  f o r  
n o n - e c o n o m i c  damages t o  25  p e r c e n t  o f  t h e  p r e s e n t  v a l u e  o f
t h e  e c o n om ic  damages a w a r d e d , o r  $ 5 0 0 , 0 0 0 . 0 0 ,  w h i c h e v e r  i s
l e s s . S i n c e  a s i g n i f i c a n t  p o r t i o n  o f  e c o n om ic  damages 
f r e q u e n t l y  i n v o l v e s  l o s t  w a g e s ,  u n d e r  t h i s  p r o v i s i o n  a 
s u c c e s s f u l  b u s i n e s s m a n  o r  a b r a i n  s u r g e o n  w o u l d  h ave  a r i g h t  
t o  m o re  n o n - e c o n o m i c  damages t h a n  an  A l a s k a n  who l i v e s  b y  a 
s u b s i s t e n c e  way o f  l i f e ,  a h o u s e w i f e  who d o e s  n o t  w o r k
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o u t s i d e  t h e  home, a t e e n a g e r  who h a s  n o t  y e t  h ad  t h e  
o p p o r t u n i t y  t o  d e m o n s t r a t e  h i s  o r  h e r  i n c om e  e a r n i n g  
c a p a b i l i t i e s ,  o r  ar, o l d e r  r e t i r e d  A l a s k a n  - -  e v e n  w h e r e  t h e  
amoun t  o f  p a i n  and s u f f e r i n g  s u s t a i n e d  b y  e a c h  was e q u a l .  
T h i s  i s  u n a c c e p t a b l e :  i t  d i s c r i m i n a t e s  among A l a s k a n s  on
t h e  b a s i s  o f  w e a l t h ,  i s  c o n s t i t u t i o n a l l y  q u e s t i o n a b l e ,  and 
f a i l s  t o  c o n s i d e r  t h e  r i g h t s  o f  a c c i d e n t  v i c t i m s .  As I  
s t a t e d  e a r l i e r ,  I  c a n n o t  s u p p o r t  l e g i s l a t i o n  t h a t  i s  n o t  
f a i r  and  e q u i t a b l e  f o r  a l l  A l a s k a n s .
A n o t h e r  t o r t  r e f o r m  m e a s u r e  c u r r e n t l y  u n d e r  c o n s i d e r a t i o n  i s  
w h e t h e r  s o c i e t y  s h o u l d  r e q u i r e  p a r t i e s  t o  a r b i t r a t e  c a s e s  
w h e r e  t h e  amoun t  c l a im e d  by  t h e  p l a i n t i f f  i s  r e l a t i v e l y  
s m a l l .  A l t h o u g h  I  a g r e e  t h a t  t h e r e  a r e  u n d o u b t e d l y  b e t t e r  
ways  t o  r e s o l v e  d i s p u t e s  than, t a k i n g  a l l  m a t t e r s  t o  c o u r t ,  I  
b e l i e v e  t h i s  p r o p o s a l  h a s  some s e r i o u s  p r o b l e m s ,  b e c a u s e  i t  
w o u ld  i n f r i n g e  u p on  t h e  r i g h t  o f  p e o p l e  t o  be  c om p e n s a t e d  i n  
s m a l l  c a s e s .  U n d e r  t h e  p r o p o s e d  l e g i s l a t i o n ,  t h e  c o s t  o f  an 
a r b i t r a t i o n  mus t  be b o r n e  by  t h e  p a r t i e s .  T h i s  i s  i n  
c o n t r a s t  t o  o u r  t r a d i t i o n a l  s y s t e m  o f  j u s t i c e  i n  w h ic h  t h e  
c o u r t s  a r e  f u n d e d  b y  t h e  S t a t e  and  e v e r y o n e  h a s  a r i g h t  o f  
a c c e s s  t o  t h e  c o u r t s  t o  r e d r e s s  g r i e v a n c e s .  By r e q u i r i n g  
t h e  c o s t  o f  an  a r b i t r a t o r  t o  be b o r n e  by  t h e  p a r t i e s  - -  a 
c o s t  w h i c h  c o u l d  be  v e r y  s i g n i f i c a n t  i n  a n y  g i v e n  c a s e  - -  
p e r s o n s  w i t h  r e l a t i v e l y  s m a l l  b u t  n o n e t h e l e s s  l e g i t i m a t e  
c l a im s  w i l l  b e  e f f e c t i v e l y  p r e v e n t e d  f r o m  r e c o v e r i n g  f o r  
t h e i r  i n j u r i e s .  I n  a d d i t i o n ,  t b e r e  a p p e a r s  t o  be l i t t l e  
c o n s i d e r a t i o n  o f  t h e  d i f f i c u l t i e s  and  c o s t s  i n h e r e n t  i n  
h o l d i n g  a r b i t r a t i o n  h e a r i n g s  i n  t h e  s m a l l ,  m o re  r e m o t e  
v i l l a g e s  o f  A l a s k a ,  w h e re  t h e  c o u r t  s y s t e m  a l r e a d y  e x i s t s  
b u t  an  a r b i t r a t i o n  m ech an i sm  d o e s  n o t .  I n  my o p i n i o n ,  
f u r t h e r  s t u d y  o f  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  m ech an i sm s  
i s  n e c e s s a r y  b e f o r e  we e n a c t  l e g i s l a t i o n  t o  r e q u i r e  
a r b i t r a t i o n ,  and I  recommend t h i s  i d e a  be c o n s i d e r e d  i n  t h e  
i n t e r i m  by  t h e  L e g i s l a t u r e .
W i t h  r e s p e c t  t o  t h e  i d e a  o f  p e r i o d i c  - -  r a t h e r  t h a n  lump 
sum - -  p a ym en t s  o f  aw a rd s  f o r  f u t u r e  e c o n om i c  l o s s  ( s u c h  a s  
f u t u r e  w a g e s ) ,  I  w o u ld  recommend t h a t  t h e  c o u r t s  be g i v e n  
t h e  d i s c r e t i o n  t o  r e q u i r e  t h a t  t h e  p o r t i o n  o f  a j u d g m e n t  
r e p r e s e n t i n g  f u t u r e  e c o n om ic  l o s s  be p a i d  i n t o  a t r u s t  
a c c o u n t  o r  u s e d  t o  p u r c h a s e  an a n n u i t y  and  t h e r e a f t e r  p a i d  
i n  p e r i o d i c  i n s t a l l m e n t s  t o  t h e  v i c t i m .  The L e g i s l a t u r e  
s h o u l d  i n d i c a t e  t h a t  p a ym en t s  f o r  f u t u r e  e c o n om ic  l o s s e s  
s h o u l d ,  i n  t h e  a p p r o p r i a t e  c a s e ,  b e  made on  a p e r i o d i c  
b a s i s .  I  w o u l d  n o t  p r o p o s e  t h a t  p e r i o d i c  p a ym en t s  o f  f u t u r e  
e c o n om ic  l o s s  be  r e q u i r e d  i n  e v e r y  c a s e ,  n o r  s h o u l d  p e r i o d i c
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p a ym en t s  e v e r  be u s e d  t o  r e d u c e  t h e  l i a b i l i t y  o r  o b l i g a t i o n s  
o f  t h e  d e f e n d a n t .
F i n a l l y ,  w i t h  r e s p e c t  t o  p r o p o s a l s  d e a l i n g  w i t h  t h e  aw a rd  o f  
p u n i t i v e  damages (w h i c h  f r e q u e n t l y  r e s u l t  i n  an u n d e s e r v e d  
w i n d f a l l  t o  t h e  p l a i n t i f f s ) ,  I  b e l i e v e  we s h o u l d  p r o v i d e  
t h a t  50  p e r c e n t  o a l l  p u n i t i v e  damages aw a rd ed  i n  a n y  c a s e  
be  t u r n e d  o v e r  t o  : h e  S t a t e .  T h i s  money s h o u l d  be p l a c e d  i n  
a s p e c i a l  f u n d ,  w h ic h  we c o u l d  c a l l  t h e  L e g a l  J u s t i c e  Fund ,  
c r e a t e d  f o r  t h e  p u r p o s e  o f  p r o v i d i n g  l e g a l  s e r v i c e s  f o r  t h e  
p o o r .  I  h a v e  a s k e d  t h e  D e p a r tm e n t  o f  Law t o  a d v i s e  t h e  
L e g i s l a t u r e  on how t h i s  m ig h t  be  a c c o m p l i s h e d  and p r o p o s e d  
l e g i s l a t i o n  i s  a t t a c h e d .
T h e r e  a r e  s e v e r a l  o t h e r  t o r t  r e f  p o s a l s  p r e s e n t l y
b e f o r e  t h e  L e g i s l a t u r e ,  b u t  a t  t _me I  t h i n k  t h a t  we
s h o u l d  p r o c e e d  w i t h  c a u t i o n .  I  - u g g e s t e d  a c o u p l e  o f
t h i n g s  t h a t  c an  be done  a t  t h i s  Howeve r  b e f o r e  we do
m o r e ,  we n e e d  t o  d e v e l o p  t h e  s p e c i f i c  i n f o r m a t i o n  n e c e s s a r y  
t o  t a i l o r  f u t u r e  m o d i f i c a t i o n s  t o  a c c o m p l i s h  t h e  d e s i r e d  
r e s u l t .
T h e r e  a r e  two s i d e s  t o  t h e  t o r t  r e f o r m  i s s u e .  I n  o r d e r  t o  
a c c o m p l i s h  s o m e t h i n g  m e a n i n g f u l  i n  t h e  y e a r s  t o  come , .C 
s u g g e s t  t h a t  a n y  m o d i f i c a t i o n  t o  o u r  c i v i l  j u s t i c e  s y s t e m  
s h o u l d  be c o u p l e d  w i t h  a c o m p l e t e  s t u d y ,  f i n a n c e d  b y  t h e  
L e g i s l a t u r e  and  p e r f o r m e d  d u r i n g  t h e  i n t e r i m ,  w h ic h  f o c u s e s  
on  two m a j o r  a r e a s  c o n c e r n i n g  t h e  i n s u r a n c e  c r i s i s .  F i r s t ,  
a d e t a i l e d  and  t h o r o u g h  e x a m i n a t i o n  s h o u l d  be u n d e r t a k e n  o f  
c l o s e d  c l a im s  by  l i n e  i n  A l a s k a  f o r  i n s u r a n c e  c om p an ie s  
d o i n g  b u s i n e s s  i n  A l a s k a .  S e c o n d ,  a t h o r o u g h  e x a m i n a t i o n  
s h o u l d  be  made o f  i n s u r a n c e  company f i n a n c i a l  o p e r a t i o n s ,  
e x p e n d i t u r e s ,  and p r o f i t a b i l i t y .
F rom  t h e  c l o s e d  c l a im s  s t u d y  we w o u ld  be a b l e  t o  i d e n t i f y :
( a )  t h e  e x t e n t  t o  w h i c h  t h e  l e g a l  s y s t e m  h a s  o r  h a s  n o t  
b e en  t h e  c a u s e  o f  d r a m a t i c  l i a b i l i t y  i n s u r a n c e  p rem ium 
i n c r e a s e s  and  c o v e r a g e  r e d u c t i o n  i n  c r i s i s  l i n e s  i n  A l a s k a ;
( b )  how v i c t i m s  a r e  f a r i n g  u n d e r  t h e  p r e s e n t  s y s t e m ;  and
( c )  w ha t  t h e  v a r i o u s  s p e c i f i c  t o r t  r e f o r m  p r o p o s a l s  w i l l  
a c t u a l l y  a c c o m p l i s h .



The a n a l y s i s  o f  i n s u r a n c e  company f i n a n c e s  w i l l  e n a b l e  u s  t o  
d e t e r m i n e :
( a )  t h e  e x t e n t  t o  w h i c h  d r a m a t i c  l i a b i l i t y  i n s u r a n c e  r a t e  
i n c r e a s e s  an d  c o v e r a g e  l i m i t a t i o n s  i n  A l a s k a  a r e  - -  o r  a r e  
n o t  - -  c o s t - j u s t i f i e d ,
( b )  wha t  a l t e r n a t i v e s  e x i s t  t o  l i m i t i n g  c o v e r a g e  and 
r a i s i n g  r a t e s ?  and
( c )  t h e  l e g i s l a t i v e  a n d / o r  r e g u l a t o r y  a c t i o n s  w h ic h  may be 
n e c e s s a r y  t o  r e s o l v e  t h e  S t a t e ' s  l i a b i l i t y  i n s u r a n c e  c r i s i s .
I  b e l i e v e  t h e s e  p r o p o s a l s  r e p r e s e n t  a g e n u i n e  f i r s t  s t e p  
t ow a r d s  t o r t  r e f o r m  b y  s u c c e s s f u l l y  b a l a n c i n g  t h e  c o m p e t i n g  
i n t e r e s t s  i n v o l v e d  i n  t h i s  i s s u e  w h i l e  g u a r a n t e e i n g  t h a t  t h e  
r i g h t s  o f  a l l  A l a s k a n s  a r e  p r o t e c t e d .  I n  a d d i t i o n ,  t h e  
p r o p o s e d  i n t e r i m  s t u d y  w o u l d  g r e a t l y  a s s i s t  n o t  o n l y  t h e  
L e g i s l a t u r e  - -  b u t  A l a s k a n s  g e n e r a l l ,r - -  t o  s e e  p r e c i s e l y  
wha t  h a s  c a u s e d  o u r  c u r r e n t  i n s u r a n c e  c r i s i s  and w ha t  can  be 
done  t o  c o r r e c t  i t .

S e n a t o r  J a n  F a i k s  -  6 -  A p r i l  2 3 ,  1 9 8 6
S e n a t o r  J o h n  S a c k e t t
R e p r e s e n t a t i v e  M. H i k e  M i l l e r

B i l l  S h e f f i e l d  
G o v e r n o r

A t t a c h m e n t s



S e c .  ______  AS 3 7 . 0 5  i s  amended by  a d d in g  a new s e c t i o n  t o
r e a d :

S e c .  3 7 . 0 5 . 1 5 3 .  LEGAL j u ST ICE FUND. T h e r e  i s  e s t a b ­
l i s h e d  a s  a s e p a r a t e  t r u s t  f u n d  i n  t h e  s t a t e  t r e a s u r y  r n e  
L e g a l  J u s t i c e  Fund .  The f u n d  c o n s i s t s  o f  am oun t s  c o n t r i b ­
u t e d  by p e r s o n s  who a r e  aw a rd e d  p u n i t i v e  o r  e x e m p l a r y  damag­
e s  i n  a c i v i l  a c t i o n  u n d e r  AS 0 9 . 1 7 . 0 2 0 .  Money i n  t h e  f u n d  
may n o t  be d i v e r t e d  f o r  a p u r p o s e  o t h e r  t h a n  f o r  p r o v i d i n g  
l e g a l  s e r v i c e s  f o r  t h e  p o o r  i n  c i v i l  o r  c r i m i n a l  m a t t e r s .



Sec .  0 9 . 1 7 . 0 2 0 .  PUN IT IVE  DAMAGES. ( a )  P u n i t i v e  dam­
a g e s  may n o t  aw a rd ed  i n  an a c t i o n ,  w h e t h e r  i n  t o r t ,  c o n ­
t r a c t ,  o r  o t h e r w i s e ,  u n l e s s  ^ u p p o i t e d  by c l e a r  and  c o n v i n c ­
i n g  e v i d e n c e .  Each c l a i m i n g  p a r t y  must a g r e e  t h a t  50  
p e r c e n t  o f  a n y  p u n i t i v e  o r  e x e m p l a r y  damages t h a t  may be  
a d j u d g e d  a g a i n s t  t h e  p a r t y  d e f e n d i n g  the  c l a i m  w i l l  be c o n ­
t r i b u t e d  t o  t h e  l e g a l  j u s t i c e  f u n d  e s t a b l i s h e d  i n  AS 3 7 . 0 5 . -  
1 5 3 .  Money i n  t h e  f u n d  s h a l l  be  h e l d  i n  t r u s t  t o  f i n a n c e  
l e g a l  s e r v i c e s  f o r  t h e  p o o r .

( b )  The amoun t o f  p u n i t i v e  damages a w a r d e d  t o  t h e  
s t a t e  s h a l l  b e  c o n s i d e r e d  a p a r t  o f  t h e  amoun t  r e c o v e r e d  by  
t h e  c l a im i n g  p a r t y  f o r  p u r p o s e s  o f  c a l c u l a t i n g  an aw a rd  o f  
a t t o r n e y  f e e s .

( c )  E x c e p t  f o r  p u r p o s e s  o f  s e e k i n g  e x e c u t i o n  on  a 
j u d g m e n t ,  t h e  s t a t e  may n o t  b r i n g  o r  be j o i n e d  i n  an a c t i o n  
b a s e d  on p u n i t i v e  damages t h a t  may be aw a rd e d  u n d e r  t h i s  
s e c t i o n .
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