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In February of 19/9, che Model Procurement Code for State and Local
Governments was adopted by the American 3ar Association®s House of
Delegates. The Code represents over five years of intensive effort
directed by a Coordinating Committee which is a joint committee of the
Section of Public Contract Law and che Section of Urban, State and Local
Government Law.

The Model Procurement Code provides the framework for creating a
complete purchasing system at any level of government. Specifically,
the Code contains: (1) the statutory principles and policy guidance for
managing and controlling che procurement of supplies, services, and
construction for public purposes; (2) administrative andjudicial
remedies for the resolution of controversies relating tot-iblic
contracts; and (3) a set of ethical standards governing public and
private participants in che procurement process.

The fo_lowing jurisdictions have adopced modified versions of che Code:
Kentucky (1979), Arkansas (1979), Louisiana (1980), Utah (1980),
Maryland (1981), South Carolina (1981), Colorado (1982), Indiana (1982),
Virginia (1983), Territory of Guam (1983), New Mexico (1981), and
Arizona (1981).

Local governments/agencies have also adopced versions of the Code,
includ.ng: Knoxville, TN (1977), Jefferson City, KY 3oard of Education
(1980), Anchorage, ,-J (1980), Eau Claire, WI (1980), Rome, GA (1980),
Davenport, LA (1980), Louisville., KY (1981), Michigan Public Transit
Association (198.1), Seminole County, FL (1983), Rockville, MD (1983),
Kansas City, KS (1983), Atlanta, GA (1983), and Boca Raton, FL (1981).

Attached is an article on che Code entitled "Recent Developments in
State and Loan Z” Pro.—;r?.meTr: Tnnla-sncacion : “ the Yoiel Procurement
Code Picks Up Pace™ which provides an overview.
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l. Introduction

Tightening t.ne budgetary celts of state and local
governments often results from one of two factors: cities,
counties, and states find themselves hard pressed to obtain
needed goods and services due to inefficient commitments of
scarce tax funds; or, governmental ocdies engaged 1in trimming
down on account of budget shortfalls and seeking more efficient
methods for obtaining goods and services under a structured and
conesive contracting system. The Model Procurement Code for
3tata and lical Governments “"hereinafter t.ne "MPC"),* a joint
undertaking of t.ne ASA Sections of Public Contract Law, and
Urban, State and Local Government Law, provides the framework for
creating a complete puronasing system at any level of government.
Purposefully drafted as a modal, rather t.nan a uniform purchasing
law,2 enacting jurisdictions have enjoyed considerable
flexioili-y 1in adapting the MPC 1in a manner that conforms to t.ne
unique needs of their consticue “ts. This article will update
readers on implementation activities and litigation under t.ne
MPC, since it was first mentioned 1in The UrPar, lawyer i.n the
summer of 1P79.2 a general familiarity with the MPC 1is presumed,

and it can easily oe obtained by scanning t.ne A3A approved

document.

A. States
The Cooromating Committee or. A Model Procurement Code
(hereinafter the “Coordinating Committee"™) <cooperated with a
r.umoer or Pilot Jurisdictions 1i.n the early development of t.ne

MPC13 statutory language."” To date, eleven states have adooted
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legislation based upon the MPC, flowing from 1its formal approval
by the ABA House of Delegates on February 13, 1979.5 By
comparison, only two states (Pennsylvania and Massachusetts) had
adopted the Uniform Commercial Code in the first six years of its
"official” 1life after its release in September, 1951.5

The two most recent enactments of the MPC became
effective in New Mexico and Arizona on November 1, 1984 and
January 1, 1985, respectively.7 A br *f digest of these two
adaptations will give the reader a flavv of the methods that
states have utilized 1in tailoring the MPC to fit their needs.
3oth of these enactments reflect the Coordinating Committee"s
draft 'g philosophy that the MPC shouJdd be used as a "mirror",
reflecting the strengths and weaknesses of existing procurement
statutes and serving as a vehicle for codifying and updating
them.

The New Mexico Procurement Code 1is not separated into
distinct articles by subject matter, althougn its sections flow
from one topical area to another in the basic sequence of the
MPC. Definitions were placed under a single section, thus
eliminating the need for cross-references; and, the state’s
existing procurement organization was retained with the Secretary
of the General Services Department exercising administrative
control over the procurement process. Competitive sealed bids
are the favored method of source selection as in the MPC, with
local exceptions for procurements under existing contracts and

Durchases f orm a n -nnwo”vVv r>r>/-»arn c ¢c ¢ 2

services are v.0o be obtained primarily by competitive sealed



proposals, and the State Procurement Standards and Specifications
Committee 1is charged witn developing a list of acceptaole orar.d
name items 1in addition to standardised specifications. V;rious
provisions of the MPC wnicr. were already covered ov state law
dere not placed under t.ne New Mexico Procurement Code (e.g.,
Article 5, Construction Management and 3ondir.q Provisions; and
Article 3, Suppi”™ Management). Mew Mexico®"s Code requires that
Old protests be submitted within fifteen days of the occurrence
giving rise to the protest rather than the MPC"s thirty days, and
bid protest resolution provisions do not include award of
monetary damages or attorney"s fees. New Mexico encourages
contracting with small businesses as defined by dollar volume,
but their Code maxes no provision for minority or disadvantaged
businesses as a function of tne procurement process.3

The Arizona Procurement. Code emcraces many MPC
provisions, and effects suostancial changes in the wav the state
purcnases goods and services. From the viewpoint of procurement
organization, nowever, many entities are excluded from mandatory
application of tne- Arizona Code, 1including: political
sucdivisicns; tne University 3card of Regents; the Legislature.;
the Judicial 3rancn; the Lottery Commission; the State
Transportation 3card for engineering and Construction Services;
health care provider contracts; and, purchases of raw materials
by Industries for the Blind and Correctional Enterprises. The
current purchasing organization was retained, with the Director
0" tne Department of Administration serving as both the

purcnasing policy maker and the cniac procurement officer (the



MPC recommends separation of these duties). The Arizona source
selection and contract formation provisions closely parallel
those found 1in Article 3 of the MPC, which forms the heart of any
purchasing system. One interesting feature of "he Arizona Code
is its prohibition against the use of competitive sealed
proposals in the procurement of construction. Arizona-“s
Article 5 1is unique 1in that 1t covers not only architect-engineer
and land surveying services, but it also includes the services of
assayers, geologists and landscape architects. Price may be
considered as a selection factor wunder certain circumstances 1in
the procurement of these professional services, a significant
variance from MPC provisions on point. The remedies section
(Article 9) provides exclusive means for asserting a contract
claim against the state under the Arizona Procurement Code.
Finally, Arizona has not included provisions found in MPC
Articles 11 and 12, withthe exception that the state must comply
with all federal assistance requirements.9

As can be seen, states have taken a very active role 1in
adapting the Code for their use, supplementing and codifying
existing statutes using the MPC as a baseline drafting guide-
These efforts have been assisted by state and 1local bar groups
and representatives of the sponsoring ABA Sections in many
jur isd ictior.s.

B . Local Enactments

Local enactments of MPC based legislation have proven
Nost difficult to track, due in no small oarf to the multiplicity

of local jurisdictions which have reviewed the Code in whole or



m part, and tne lack of centrally staffed "clearing house"™ for
processing such information. To date, at least seventeen local
jurisdictions are known to have adcoced tne MPC.-J Information or
requests regarding 1local enactments should ce directed to
Professor Louis ?. Cel Duca, a member of the MPC Coo-dinacing
Committee and Director of che Model Procurement Cede Annual
Progress Report Project ¢ Dickinson School of Law.il
1. Litigation Survey

Billed as a "lawyer®s relief act” early on ov seme 1in
the purchasing community, MPC enactments have not spawned the
tidal wave of Lawsuits once predicted. Our initial litigation
survey revealed chat most of the reported cases have centered on
the provisions of Articles 1, 3 and 9, with a lesser numoer of
disputes arising under Articles 5, 3 and 12. As anticipated, the
majority of cases reviewed have ccrae frcra states 1in which the MPC
has been in effect for some time, namely, Kentucky, Louisiana and
Maryland (enactments effective in 1979, 1930, and 1931,
respectively).12 the remainder of this article will highlight
these recent decisions or legislative refinements which have
clarified, and in seme cases confused, issues arising under MPC
enactments. For ease of reference, the survey 1is arranged “ey MPC
Articles, addressing the major issues as they have arisen
thereunder each topical heading.

A. Article 1 - General Provisions

Alternative 3 of MPC 51-104(3) (Local Application cf

“pA a) jn ~n ac eearmi *ee* 1

suodivisions to adept any or all portions of the code, and the



Louisiana Procurement Code adopted this "optionalM approach. In
Council of the City of New Orleans v. Moriai, et al.,13 the
Council members sought judicial clarification of their Charter
provisions requiring competitive bidding on all contracts for
construction, vrepairs, maintenance or services; with an express
exception for the procurement of "professional services" as
defined. 14 the question arose as to whether the administrative
services required for a health care pla.. for city employees came
within the bidding exemption for "professional services".
Although the contract was entered 1into prior to the effective
date of the Louisiana Procurement Code, the Moriai court referred
to that enactment®"s definitions of personal and professional
services~ (in effect at the time of appeal), 1in order to
underscore its finding that since the services 1In question were
primarily clerical in nature, competitive bidding would indeed be
required for that contract.”

The Kentucky General Assembly, after originally
enacting provisions of 1its Code- for mandatory local application,
later made the Kentucky Procurement Code optional for 1its local
public agencies.1" This significant change 1in local application
did not occur without quite a bit of confusion, and the
intervention of the State Attorney General. Two separate bills
enacted 1in the 1980 Session were 1in direct conflict: the first
bill enacted provided for optional applicability for local
agencies and contained an "emergency" clause; whereas, the second
bill which was approved by the Legislature a few weeks later

required mandatory Code application for local governments, except



for tne purchase of goods produced Oy convict lacor.13 Acting
upon requests from che executive sr.d legislative branches of
government, tne Attorney General 1issued an Opinion (OAG 30-279)
wnicn held that the earlier optional enactment snouid prevail
oecausa it dealt more specifically with puollc procurement, and
because it contained an emergency clause wnicn connoted
legis®™ "tive preference for 1its efficacy.13 Thus, for those local
units of gov. unent in Kentucky wnich da not c.ncose to adopt che
local application provisions of che state code (KRS 45A.345-480),
the only requirement for public contracts is that those in excess
of 37,500 .00 must be advertised (KRS 424 .250). This situation
has not been addressed directly oy cr.e Kentucky Courts to dace,
and it underscores the significance of tne local application
issue faced by each enacting state.

The "requirement of good faith™ found in MPC 51-103 was
tested in Millecte Enterprises, Inc., ec al. v. State
Division of Administration,et al.,23 wherein the Louisiana Court
of Appeals concluded chat tne obligation of good faith could not
be met 1in a situation where a stace agency had predetermined the
bidder to whcra it would award a contract under tne cloak of
competitive bidding.21 This case involved a situation where an
Invitation for Bids (1?3) for 1insurance claims processing
services was rewritten after the first round of bidding, ar.d its
revised qualifications provisions had been altered to favor the
incumoenc contractor. This case 1is of particular interest 1in
that the court granted standing to a disappointed bidder 1in

addition to the taxpayer wnc had also initiated the suit.



3. Article 3 - Source Se ecc.ion and Contract
Formation.,

A brief explanation of the source selection methods
available under the MPC 1is 1in order at this point, for a newcomer
to this area of tho law could easily become lost in the confusing
maze of procurement terminology. Indeed, standardization of
the procurement vocabulary 1is but one of the many benefits
provided by MPC adoption, for similar terms are often "jiven
vastly different meanings in the field.

The MPC contains a firmly stated preference for
"competitive sealed bidding”™ rs the primary source selection
method pursuant to 53-201; and 53-202 (Competitive Sealed Bids)
specifically provides for the contents of the Invitation for Bids
(IFB),22 public notice, bid acceptance and evaluation, 6nd award
of a contract to the lowest responsive and responsible bidder.
The MPC lists the six following alternative source selection
met tods which may be used 1in appropriate situations after proper
determinations have teen made: competitive sealed proposals;-~»
small purchases; sole source procurement; emergency procurement;
professional services procurement as specified in 82-302; and,
architect-engineer and land surveying services procurement. 24
Since an agency must assess the nature of the market for the
goods and services it requires and then tailor 1its procurement
methods to take advantage of these conditions in any given
situatior.,tne MPC provides the necessary flexibility to obtain

* e -- -2 3 -- \UOUimunm

use of limited funds). Competitive sealed proposals, set forth



under MPC $3-203, -nay re uc:liced wnen competitive sealed oiddir.g
-3 eic.oer not practicaDie or r.oc advantageous to tr.e governmental
bed*/, following a written determination of tr.e soecifio
conditions autr.ori2i.ng tr.e ose of this innovative procurement
mecnod -3, wnicn 1is frequently employed for tne procurement of
nign-cacnr.ology goods and services.

Mot surprisingly, m?C Article 3 r.as generated more
litigation than any ocher Code Article. Under the competitive
sealed bidding method, award of tne contract shall oe made "to
the lowest respcnsiole and responsive Oidder wnosa bid meets the
requirements and criteria set forth 1in tne Invitation for
Bids"1,-* with tne term “tfesponsive oidder”™ defined as "a person
wno has suomitted a oid which conforms 1in ail material respects
to t.he Invitation for 3ids."23 The language of the Maryland
Procurement Code 1is 1identical,-3 and in Kennedy Temporaries V.
Comptroller of tr.e Treasury3” an unsuccessful oidder challenged
the responsiveness of the 0Oid suomi tted oy tne succt-ssful oidder
on a contract for tne provision of temporary personnel for
processing state 1income tax returns. The unsuccessful Oidder
claimed that the winning O0id was ncnrespor.sive in mac the amount
of the oid ocr.d sucmitted with tne 0Oid was insufficient, and that
tnis factor required rejection of that otherwise low oid under
state regulations. The Court of Special Appeals, in overruling
this challenge to tne award of t.he cor.tract, held that under the
Maryland Cede a procurement officer aad the authority to "give
the Oidder...an opportunity to cure any deficiency resulting fronm

a minor informality or 1irregularity 1in a oid...cr waive the

9.



deficiency, whichever 1is to the advantage of the State."31
Significantly, the court went on to find that the unsuccessful
Oidder had tendered a nor.respor.sive bid 1itself, since it had only
submitted a letter of guarantee from 1its bank *r. lieu of the
required bid bo;.d.32 judge Wilner also found that the
complainant had effectively waived 1its right to appeal for
failure to properly follow statutory appellate requirements, and
a thorough review of this 1interesting case 1is recommended to the
reader.

In 3;,ongo v. Department of Health and Human Resources,
Louisiana®s Court of Appeals held that bids which substantially
deviate from specifications are nonresponsive and thus void ab
inirio, but when the deviation is insubstantial, val:i
competitive bidding occurs. 3j The court sta.ted that summary
judgment was an improper means for resolving this cast in that
there was a question of fact as to whether Hilongo®s bid for new
construction leased space deviated substantially from the
specifications in the |IFB. The 3ilor.qo court also upheld the
public body"s wide discretion 1in determining the "lowest
responsible bidder”, which would only be overturned if the
determination were made 1in an arbitrary or capricious manner.

As previously statec", competitive sealed bidding is the
preferred method of source selection under the MPC.34
Louisiana, political subdivisions are subject to State statutory
provisions concerning acquisition of construction,
arthitect-er.gineer and land surveying services, which are covered

outside the State®s Procurement CoJe 1in Louisiana Revised



Statutes 5538 :213!1 .35 3udd Cons true tior. Co.. 1Inc. v. Cicv of
Alexandria35 js illustrative of strict adherence to oid
requirements. In chat case, the court required the City of
Alexandria to aoide by its own precise rules ir. determining the
lowest Oidder. The contract in question was awarded to a company
(Slocum) wncse oid contained a conflict oetween a written unit
price for cement and the same wunit price sat form 1in figures.
City regulations required that the written price prevail when
sucn conflicts arose, which would nave made the appellant 3udd
Construction Company®"s 0id lower than Slocum®s. The City
Council, based on oral representations from Slocum to adhere to
me Jlower price sec forth 1in figures, vocad 1-2 to accept that
unit price from Slocum, thus making it the lew oidder.3~ The
Court of Appeo. ™, in affirming tne trial court®"s grant of a
preliminary 1injunction to 3udd, held" that the city ha* acted
aroitrarily 1in rejecting the lowest bid from 3udd and had
directly violated statutory provisions regarding bid award.33
This decision also affirmed tne standing of a disappointed bidder
to maintain an action to enjoin tne city from awarding a

contract.

in Maryland, competitive bidding need r.oc oe used under
a city™ * n guarantee prcgram for development or redevelopment,
when t.he proposed project relates to a specific location owned or
to oe owned by t.he borrower. 3? The Court of Appeals also .noted
in Hughes v . Schaefer that t.he plaintiffs failed to elevate
Baltimore®s loan programs for redevelopment to the status of

“9uolic works,”™ which would have required competitive acquisition



procedures and rendered the City of Baltimore®"s acts under this"
program invalid.

A recent Louisiana case 1involving MPC Article 3 1is
Daves v. State Division of Administration, Office of Risk
Manage lent ,4< construing a proposed multi-term contract for the
state®s Jliability 1insurance on its fleet of vehicles. Daves
Insurance Agency was the lowest responsive bidder and was awarded
a three-year contract, and the major 1issue presented to the court
was whether the contract was subject to an annual adjustment of
premiums. Under Louisiana law, automobile Iliability insurance
policies cannot be issued on a level rate for r ° Itiple-year
term, but must be adjusted after the Ffirst year."-A The First
Circuit Court of Appeals held upon review of the administrative
record that the State had no right to terminate the insurance
contract 1in question or to contend that the bi<" fixed a level
rate for the entire term of the contract, basing the latter
finding on the fact that the bid from Daves expressly stated that
it was subject to annual adjustments and the bid was accepted by
the State with that understanding .*2 The Court significantly
found that the State was not entitled to insert a unilateral
cancellation clause in the insurance contract, and that either
party could cancel the contract only for legal cause.

C . Article 5 - Procurement of Construction,

Architect- Engineer and Land Surveying Ser. "ces

MPC &85-301 details the requirements for bid security

- - - 1 eJ° Y n *ood T S
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percent of the total amount bid 1in excess of 325,000, and "[i]f



the invitation for bids or request: for proposals require mat: a
bid band be provided, a bidder or offeror that does not comply
snail be rejected. 3 In the previously cited case of Kennedy
Temporaries v. Comptroller of the Treasury, a letter of
guarantee pledging collateral to secure contract performance =*
an otherwise responsive bidder®"s bank, was held to be 1in
noncompliance with statutory and regulator bid security
requirements.45

0. Article 3 - 5uool™/ Mar.acement

MPC 553-201 contains bread language covering tne sale
or disposal of surplus supplies, said process located on the far
end of the procurement spectrum. Kentucky®"s Model Procurement
Coce section dealing with the disposal of surplus property 1is not
mandatory 1in requiring that agencies sell surplus coeds in strict
accordance with the Code"s acquisition standards.43 In
accordance with the permissive nature of the section, the
Kentucky Court of Appeals held in Ohio River Conversions v. City
of Owensboro®*1 that a city has wide discretion 1in accepting a
lower offering price for the sale of a surplus facility (beat
deck), wnar. the buyer®s use of the facility will oe more
beneficial to the citizenry than tnat of a ouyer offering a
higner prize.43 In this case, the higner bidder intended to
remove tne dock from the city, whereas the firm submitting a
lower purchase price 1intended to continue to operate the cock in
the City of Owensboro. The resulting oenefit to its citizens was
a Legitimate overriding concern for che city in its avprd

dece rmination. 4-



5. Article 9 - Legal and Contractual Remedies

MPC 559-101 deals with the authority to resolve
protested solicitations and awards. The MPC allows actual or
prospective bidders fourteen days to submit a written protest to
the Chief Procurement Officer. Maryland®s Code requires that the
protest to be filed within seven days,50 and state officials are
given no authority to waive this seven-day period.51 a protest
filed after the required time constitutes an implied waiver of
the protestor®s right to appeal to the State Board of Contract
Appeals, which was one of the Court"s findings in Kennedy
Temporaries, supra.52

In Millette Enterprises, Inc. v. State Div 7;ion of
Admi 1istration,53 <he Louisiana Court of Appeals st_ sed that
the provisions of the Procurement code did not mandate that an
aggrieved party completely exhaust 1i.ts administrative remedies
prior to seeking relief 1in the courts. The MPC and the Louisiana
adaptation specifically state that an aggrieved person may
protest to the appropriate procurement officer, and the Louisiana
Court®"s finding underscored the permissive context of that
statutory language.54

Several cases have arisen under MPC 59-401 (Waiver of
Sovereign Immunity 1in Connection vich Contracts), concerning the
scope and extent of this very important provision. In Mass
Transit Administration v. Granite Construction Co.,55 the
Maryland Court of Special Appeals held that the waiver of
sovereian immunity for the Mass Tv"?nsit- Administration “MTA)

applied only to contract claims based upon specific written



contract provision,, and that sovereign immunity was a complete
oar to a contractor®s claims based on unjust enrichment.53 The
dispute a""sa out on an araoiguity 1in contract drawings cor the
construction of a station for the 3aizimcre P.apid Transit System.
A Granite Construction representative called tne Project Engineer
to inquire whether all gas Line relocation work 1involved 1in the
Project should oe included 1in their oid. The MTA Engineer, after
expressly stating to Granite that he was r.ot the proper person to
interpret the drawings, spaced his personal and qualified opinion
chat che gas line work was to be done by Baltimore Gas ar.d
Electric Company and not the general contractor. Granite
suomi tted a oid which did not include the gas line work, ar.d MTA
later estimated the omitted gas line work would cost
approximately 5115,000 to complete.5 The Court found no merit
in Granite"s claim cor these additional funds upon 1its completion
of all work based on the theory of unjust enrichment, since the
contract terms and conditions soecifically stated that oral
explanations would not be binding on the State, and due to the
fact that Granite executed <che contractafter it was aware that
it was in fact required to do all of the gas line relocation
work.53 significantly, the Court mentioned 1in its opinion c.nac
the amount for the work 1in question was less char, one percent of
the total contract amoui.c.

Another case decided under MPA 59-401 was Maryland Port
Administration v. C. J. Langenfelder i Sen, 1nc.,59 wherein the
Port Administration®s contract with lar.cenfeider for dredci.-.c

work m the Baltimore harbor contained a standard changes clause,



allowing the Administration to modify the scope of the work and
provide Langenfelder with an "equitable adjustment®* for any such
changes. The Port Administration (MPA) initially refused to pay
the 1increased costs associated with three requests from “.he
contractor for "equitable adjustments," due to one MPA change
order ar.d two claims under the contract®"s "differing site
conditions” clause. After a hearing, MPA paid the principal
amount of two of the claims, but appealed the State 3o0ard of
Contract Appeals®™ administrative decision on the other cla.m and
all interest amounts awarded to the Baltimore City Court. Upon
its review, the Maryland Court of Special Appeals nela that the
defense of sovereign 1immunity could not be used to bar the
imposition of interest on a claim against the State, since the
legislature only restricted the waiver of immunity to written
contracts on actions filed within one year, and due to the fact
that the statute only precluded punitive damages and not interest
awards.6<= Similarly, the MPC expressly provides for the payment
of 1interest "at tne statutory rate applicable to judgments from
the date the claim arose through the date of decision or
judgment, whichever 1is later."61

MPC 89-402 sets forth the time limitations for bringing
court actions based on a jurisdiction®s waiver of sovereign
immunity 1in contract. The case of Bluegqrass Concrete
Construction Company v. Commonwealth”2 is illustrative of the
confusion engendered oy the application of this section 1in the
states. The contractor®"s complaint 1in Blueqrass was dismissed by

tne frankiir. Circuit Court for failure to timely file a complaint
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oased an additional expenses (33,211.43) 1incurred m completion
of a State road project, although the contractor had sought to
exnausc all administrative remedies prior to filing suit. At the
time tne contract was entered, the Kentucky Model Procurement
Code required claims to oe commenced "within one (L) year fronm
the date of completion specified 1in the contractZX.v3 Smpnasis
added) . Upon review, the Court of Appeals found as fact that:
May 15, 1930 was the date of completion of the project; June 30,
1932 was the data the Commonwealth (through the Commissioner of
Hignways) issued 1its final denial of 3luegrass® claim for
acditior.ai compensation; and, Septemoer 3, 1932 was the cate
Biuegrass filed its complaint. The Court then aeid that under
che express terms of the statute 3luegrass only had until May 15,
1931 in which to file 1its complaint (notwithstanding its attempts
to seek ail available administrative remedies), and ruled that
che complaint was therefore properly dismissed. Although noting
it was ™nfortunate"™ that the contractor was misled by directives
received from state officials, and that the result would have
been different under the ore-Code statute, the Court nevertheless
.ipneid the strict interpretation of this limitation statute. 7F¥

Of little solace to the contractor 1in 3luecrass, ar.d in
response to this-Opinion, the Kentucky Oenerai Assemoiy has since
amended 1its Code (S45A.250) to read as follows:

Limitations or. claims. - (1) Any claim

arising from a construction contract executed

and administered Ov the transportation

cabinet pursuant to the previsions of K3S

Chapter 175. 176, 177 2o0d 1 skal! ie

commenced in Franklin Circuit Cum t within

one (1) year from the time the Commonwealth
has determined final pay quantities and



issues a final pay estimate to the

contracting party, notifying him of 1its final

determination, or from the receipt of a final

adverse decision of the Commonwealth,

whii/iever occurs later. [Emphasis Added]55
Under this amendment, June 30, 1982 would have been the measuring
date for the one-year Jlimitation, and the September 9, 1982
filing by the contractor in 3lueqrass would have been timely.

F. Article 12 - Ethics 1in Public Contracting.

The MPC states that, as amatter of policy, “[plublic
employment is a public trust."55 Abreach of that trust occurs
when public employees attempt to realize personal gain by the
improper discharge of their duties.57 Kentucky®s Procurement
Code contains virtually identical language.58 In Buchiqr.ani v.
Lexington-Favette Urban County Government.58 the County Jailer,
an elected official wunder the Kentucky Constitution, was
prohibited from operating a Detention Center Commissary for
profit.70 In addition to his official duties, the Jail~r was
paid for bookkeeping, fingerprinting, and photographing services
performed as Director of Detention (a position created upon
passage of the County®s Urban Government Charter); and he also
operated a prison Commissary, the profit from which he retained
as compensation. Despite the fact that the profit was neither
unreasonable nor excessive, and the fact that the operation of
the Commissary contributed to the security of the Detention
Center and thus the county; it was held that the jailer had
technically breached the public crust through the for-profit

«ommj sssry activities ccnsuccac m accicicn to his CuwsLituLiuual

duties. 3ased on the defense of advice of counsel, the appellate



court reversed the imposition of monetary damages by the lower
court, and directed a finding that tne Jailer could not operate a
Commissary for profit (while 1inviting "legislative initiative”™ in
this area). The Kentucky Court of Appeals then held that the
Jailer could contract with the County for duties not specifically
related to nis official duties, and upneid the contract for nis

services as Director of. Detention.7%

1v. Corclusion

The relatively few cases that have arisen under state
adoptions of the Model Procurement Cede are 1indicative of 1its
success to date 1in accomplishing its stated purposes of 1injecting
economy and efficiency®™ into the procurement process.7- The MPC
has spawned debate, research and writing,75 which have
contrtouted significantly to the development of the ocdy of law
concerning state ar.d local procurement. The MPC provides a
workable model with which states and localities can and have
drafted legislation to make budgetary belt-tightening a rewarding
evolution, producing structured and efficient procurement systems

in tne process.



FOOTNOTES

*The MODEL PROCUREMENT CODE FOR STATE AND LOCAL

GOVERNMENTS (A.B.A., approved by the House of Delegates or.
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Article 1 - General Provisions
Article 2 - Procurement Organization
Article 3 - Source Selection and Contract Formation
Article 4 - Specifications
Article 5 - Procurement of Construction,

Architect-Engineer and Land Surveying Services

Article 6 - Modification and Termination of Contracts

for Supplies and Services

Article 7 - Cost Principles

Article 8 - Supply Management

Artine 9 - Legal and Contractual Remedies

Article 10 - Intergovernmental Relations

Article 11 - Assistance to SmalLl and Disadvantaged

Businesses; Federal Assistance or Contract Procurement
Requirements

Article 12 -- Ethics in Public Contracting
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HOUSE CS FOR CS FOR SENATE BILL NO. 341 (State Affairs)
SECTIONAL ANALYSIS

(Unless otherwise indicated, "commissioner™ means
commissioner of administration)

SECTION 1. The purposes of the act are outlined to
include: simplification, clarification, modernisation of
the laws; consistency among the branches of government;
increased public confidence; fair and equitable treatment
of all vendors; increased economv 1in state procurement;
broad-based competition; safeguards for the maintenance of
a procurement system of auality and integrity; ar.d
elimination and prevention of discrimination in state
contracting.

SECTION 2. A new chapter is added to Ad 36 entitled
"State Procurement Code."*"

Article 1. Organization of State Procurement.

Sec. 36.30.005. Centralization of procurement of supplies
and services for state agencies is under the authority of
the commissioner of administration and the chief
procurement officer. Procurement of construction and
procurements to or disposals from the state equipment
fleet and the control over construction and the state
equipment fleet is under the commissioner of
transportation and public facilities.

The University of Alaska is subject to the requirements of
SB 341, but has independent administrative authority and
the ability to issue its own regulations implementing the
chapter in conformance with state APA requirements.

Sec. 36.30.010. The chief procurement officer is selected
by the commissioner; 1is responsible for procurement of
supplies and services for agencies in the executive
branch; 1is a partially exempt employee; must have a
minimum of 5 years 1in public p:.*ocure.oent; and may be
removed by the commissioner on.".v for cause. The term of
office of the Chief Procurement Officer is 4 years.

Duties of the Chief Procicement Officer are enumerated.

Sec. 36.30.015. The commissioner of transportation and
public facilities may delegate to another agency the
authority to contract for construction, after written
determination has been made that the agencv is capable of
implementing the delegated authority. The commissioner of
administration may delegate to an agency the authority to
contract for its own supplies and services after a written



determination has been made chat the agency is capable of
implementing the delegated authority.

The authority to adopt regulations or dispose of surplus
supplies may not be delegated. Agency contracts for the
services of legal counsel must be approved by the
department of law.

The Board of Directors of the Alaska Railroad Corporation
and the Alaska State Housing Authority must adopt
procedures substantially equivalent to the procurement
code and regulations adopted by the commissioner.

Sec. 36.30.020. Legislative Council must adopt procedures
which are based on the competitive principles consistent
with this chapter.

Sec. 36.30.030. The administrative director of the court
system must adopt procedures which are base/~on the
competitive principles consistent with this chapter.

Sec. 36.30.040. Procurement regulations must be adopted
by the commissioner.

Sec. 36.30.050. A list of persons who desire to provide
supplies, services or construction items to the state will
be established and maintain by the commissioner. Evidence
of a valid Alaska business license and a statement of the
contractor®s qualifications must be submitted to be
included on the list. Construction contractors must also
submit a valid certificate of registration. A biennial
fee will be charged to offset the cost of administering
the list. The list may be used by the state agencies in
providing notice of intent to make small purchases.

Sec. 36.30.060. Specification regulations must be adooted
by the commissioner. Specifications must promote overall
economy for the purposes intended, encourage competition
in satisfying the state"s needs, and may not be unduly
restrictive.

Sec. 36.30.070. Supply management 1is under the authority
of the commissioner and regulations must he adopted which
govern management of supplies, surplus supplies and
transfer of excess supplies.

Sec. 36.30.080. The department shall lease necessary
space, and contract for the lease of space for the use of
the state or an agency. A lease or contract for a lease
may not be for a period of occupancy greater than 40
years. The department may enter into lI7”ase-financing
agreements, which are subject to annual appropriation. If
the department intends to enter into a lease or lease
financing agreement with an annual rent anticipated to



exceed 21,000,000, notice must be provided the legislature
for aoproval.

Article 2. Competitive Sealed Bidding.

Sec. 36.30.100. Competitive sealed bidding 1is the
preferred method of contracting. Competitive sealed
bidding 1s not required for certain purchases, 1including
professional services, which are itemized.

Sec. 36.30.110. When competitive sealed bidding is used,
an invitation to bid is issued which must include the date
by which the bid must be received, purchase description,
and all contractual terms and conditions. Subcontractors
must be listed. Evidence of a valid Alaska business
license for all bidders and subcontractors must be
submitted when responding to the I1TB. A bidder for
construction contracts must also submit evidence of the
bidder®"s registration under AS 08.18 and evidence of
registration for each listed subcontractor.

Sec. 36.30.115. Within 24 hours after the opening of
bids, the apparent low bidder shall submit a list of the
subcontractors the bidder proposes to use in t a
performance of the contract. Conditions under which a
bidder may substitute a subcontr-- * - are listed. A
bidder who violates this se~ ~ 1 ma* eicher have the
contract cancelled, or aft n _.tice and a hearing, be
assessed a penalty in an ai> unt not exceeding 10% of the
value of the subcontract at 1issue.

Sec. 36.30.120. Bid security shall be required for all
competitive sealed bidding for construction contracts
which exceed an amount established by regulation. Bid
security may be required for other types of supplies and
services.

Sec. 36.30.130. Public notice of the ITB must be provided
21 days before the date for the opening of the bid, unless
otherwise determined in writing by the chief procurement
officer, or the commissioner of transportation and public
facilities for construction or state equipment bids.
Notice of solicitations must be published in the”Alaska
Administrative Journal. The state is liable for"~failing
to substantially comply with the notice requirements of
this section.

Sec. 36.30.140. Bid opening must be public, in the
presence of witnesses, and relevant information must be
recorded, which is open to public inspection. T > bids
are not open for public inspection until after a notice of
intent to award a contract has been issued.



Sec. 36.30.150. The procurement officer must evaluate
bids based on the requirements set out in the ITB. The
criteria used for the evaluation of an award must be
objectively measurable. Criteria may not be used in bid
evaluation if they are not set out in the ITB.

A contract based on total or life cycle costs may be
awarded only when the chief procurement officer or the
commissioner of transportation and public facilities
determines in writing that the contract promotes overall
economy Tfor the purposes intended, encourages competition,
is not unduly restrictive, and is in the best interest of
the state.

Sec. 36,30.160. Bids received after the bid due date
indicated on the ITB may not be accepted unless the delay
was due to an error of the contracting agency.

Correction or withdrawal of inadvertently erroneous bids
before or after bid opening, or cancellation of awards or
contracts based on bid mistakes shall be permitted in
accordance with regulations and supported by written
justification.

Sec. 36.30.170. Awards to the lowest responsible and
responsive bidder whose bid conforms in all material
respects to the requirements and criteria set out in the
ITB shall be promptly made. The Alaska bidder preference
is expanded to apply to all construction contracts. The
lowest responsible and responsive Alaskan bidder with a
bid not more than 5% higher than the lowest bid of a
nonresident shall be awarded the contract. An Alaskan
bidder who qualifies as an "emplovment program™ shall be
given a 10% preference.

Sec. 36.30.190. Multi-step sealed bidding is allowed when
it is considered impractical to initially prepare a
definitive purchase description to support an award based
on price. Unpriced technical offers are submitted,
followed by an ITB limited to the bidders whose offers are
determined to be technically Qualified under the criteria
established.

Article 3. Competitive Sealed Proposals.

Sec. 36.30.200. Contracts may be awarded by competitive
sealed proposals when the chief procurement officer, or
the commissioner of transportation and public facilities
for construction and state equipment fleet contracts,
determines in writing that the use cf competitive sealed
oidamg 1is either not practicable or not advantageous to
the state.



Sec. 36.30.210. Request for proposals must contain the
same information required for ITRs. The same notice
provisions for ITRs apply for RKPs. An offeror must list
the subcontractors within 48 hours after the date by which
the proposalj must be received. The same duties of
bidders under ITPs apply to competitive sealed proposals.

Sec. 36.30.220. Standard overhead rate established by
agencies and applicable to contracts for supplies and
services, must be included in a RFP.

Sec. 36.30.230, Proposals are to be opened in a manner
which avoids disclosure of contents to competing offerors
during the process of negotiation. A register of
proposals containing the name and address of eat h offeror
shall be prepared and open for public inspection after the
the notice of intent to award a contract is issued.

Sec. 36.30.240. Discussions with responsible offerors,
who submit proposals determined to be reasonably
susceptible of being selected for award, may be conducted
for the purpose of clarification to assure full
understanding of and responsiveness to the solicitation
requirements. Offerors shall be accorded fair and equal
treatment with respect to any opportunity for discussion
and revision of proposals. Revisions may be permitted
after submissions and before the award for the purpose of
obtaining best and final offers. These discussions are
exempted from the Alaska Open Meetings law.

Sec. 36.30.250. A contract under competitive sealed
proposals shall be awared to the responsible and
responsive offeror whose proposal 1is determined in writing
to be the most advantageous to the state taking into
consideration price, the evaluation factors set out in the
RFP, and whether the offeror qualifies as an Alaskan
Bidder or is offering the services of an employment
program.

Sec. 36.30.260. A contract awarded under competitive
sealed proposals must contain: the amount of the
contract; the date for supplies to be delivered or the
term for services to be performed; a description of the
services or supplies contracted for; and a certification
that sufficient funds are available for the amount of the
contract.

Sec. 36.30.270. Special procedures apply to contracts
awarded to architects, engineers, and land surveyors.



Article 4. Other Procurement Methods.

Sec. 36.30.300. Sole source procurements may only be
awarded if it is determined ™ writing that there is only
one source fTor the required supply, service or
construction. A sole source procurement may not be
approved if a reasonable alternative source exists.

Sec. 36.30.310. Emergency procurements may be authorized
under emergency conditions when there exists a threat to
public health, welfare, or safety, and procurement through
competitive sealed bids or competitive sealed proposals is
impracticable, or contrary to the public interest, or to
protect public or private property. A written
determination of the basis for the emergency and for the
selection of the particular contractor must be provided.

Sec. 36.30.320. Small procurements which do not exceed an
aggregate amount of $5,000 shall be made with competition
that is practicable under the circumstances. A contract
for professional services that does not exceed $25,000 may
be made in accordance with regulations adopted by the
commissioner. Notice of small procurements shall be
provided to Alaskan bidders designated by the commissioner
under section 36.30.050(d).

Article 5. Contract Formation and Modification.

Ser. 36.30.340. IT a contract contains a term that is in

conflict with a state standard form contract term or if a

standard term is deleted or modified by a term that is not
standard, the contract must be approved by the department

of law.

Sec. 36.30.350. Solicitas(ons may be cancelled or any
bids or proposals may be iected, in whole or 1in part, or
the date for opening bids or proposals may be delayed as
may be specified in the solicitation, when it is in the
best interest of the state. The reasons for cancellation,
rejection, or delay in opening bids or proposals shall be
made part of the contract file.

Sec. 36.30.360. A written determination of responsibility
of a bidder or offeror shall be made by the procurement
officer.

Sec. 36.30.362. The procurement officer must issue a
written statement explaining the reasons a contract was
awarded to a person who does p reside or maintain a
place of business in Alaska, . the supplies, services,
professional services or constructdon could have been
obtained from in-state sources.

Sec. 36.30.365. At least 10 days before the formal award
of a contract the procurement officer shall provide to



each bidder or offeror notice of intent to award a
contract.

Sec. 36.30.370. Any type of contract that will promote

the best interests of the state may be used, except that
the use of a cost-plus-a-percentage-of cost contract is

prohibited.

Sec. 36.30.380. Except with respect to contracts awarded
through competitive sealed bidding or firm fixed-price
contracts, a contract type may not be used unless it has
been approved 1in writing by the procurement officer.

Sec. 36.30.390. Unless otherwise provided by law,
multi-term contracts are permitted, but subject to
availability and appropriation of funds. Written

determination must support multi-term contracts.

When funds are not appropriated or otherwise made
available to support continuation of performance in a
subsequent fiscal periods, the contract shall be
cancelled. The contractor may only be reimbursed for the
reasonable value of any nonrecurring costs incurred, but
not amortized in the price of the supplies or services
delivered undnr the contract that are not otherwise
recoverable.

Sec. 36.30.400. Cost or pricing data must be submitted
and certified by contractors. This does not apply when:
the contract price is bared on adequate price competition;
the contract price is set by law or regulation; or it 1is
determined 1in writing that the requirements of this
section are waived and the reasons for waiver are stated
in writing.

Sec. 36.30.410, The state has the right to inspect the
plant or place of business of a contractor or
subcontractor that is related to the performance of a
contract awarded or to be awarded by the state.

Sec. 36.30.420. The state may audit books and records of
a person who has submitted cost or pricing data or
receives a contract.

Sec. 36.30.4iC. The commissioner shall adopt regulations
permitting the inclusion of clauses providing for
adjustments in prices, time of performance, or other
contract provisions, and appropriate remedies.

Sec. 36.30.460. Standard clauses in srate contract may be
modified if supported by a written determination that
states the circumstances justifying the variation.



Sec. 36.30.470. IfT the certification of the fiscal
officer or other responsible official discloses a
resulting increase in the total project budget or the
total contract budget, the procurement officer may not
execute the contract modification, change order, or
adjustment in contract price unless sufficient funds are
available, or the scope of the proiect or contract is
adjusted to permit the degree of completion that is
feasible within the total project budget or total contract
budget as it existed before the contract modification,
change order, or adjustment in contract price.

Sec. 36.30.480. Cost principle regulations shall be
adopted.

Article 6. Procurement Records and Reports.

Sec. 36.30.500. Procurement records shall be retained and
disposed ot in accordance with records retention
guidelines and schedules approved by the state archivist.

Sec. 36.30.510. A contract file open for public
inspection must be kept by the commissioner and the
contracting agency for each contract awarded under
competitive saaled proposals. The file kept by the
commissioner shall contain a summary of the information 1in
the file of the contracting agency.

Sec. 36.30.520. The commissioner shall maintain for at
least 5 years a record listing all sole source and
emergency procurement contracts. An agency which has
delegated procurement authority shall by October 1, of
each year, submit records of all solr source and emergency
procurement contracts to the commie3ioner.

Sec. 35.30.530. Procurement “.iformation is public except
as otherwise provided by law.

Sec. 36.30.540. The commissioner shall biennially report
to the legislature concerning procurements by agencies.

Article 7. Legal and Contractual Remedies.

Sec. 36.30.560. An interested partv may protest the award
of a contract, the proposed award of a contract, or a
solicitation for goods, services or construction. The
protest shall be filed with the procurement officer of the
cortracting agency in writing and must contain specified
iten.s.

Sec. 30.30.565. Time deadlines for filing protests are
specified.



Sec. 36.30.570. Notice of a protest shall immediately be
given to the contractor if a contract has been awarded or,
if no award has been made, to all interested parties.

Sec. 36.30.575. If a protest is filed before a contract
is awarded, the award may be made unless the procurement
officer of the contracting agency determines 1in writing
that: a reasonable probability exists that the protest
will be sustained; or stay of the award is not contrary to
the best interests of the state.

Sec. 36.30.580. A written decision by the procurement
officer of the contracting agency shall be issued within

14 days after a protest has been filed, unless the time 1is
extended up to 26 days for good cause. Notice shall be
sent to the protester. If a decision is not made by the
due date, the protester may proceed as if the procurement
officer had issued a decision adverse to the protester.

Sec. 36.30.585. If the procurement officer sustains a
protest the procurement officer shall implement an
appropriate remedy.

Sec. 36.30.590. An appeal from a decision of a
procurement officer on a protest must be filed with the
appropriate commissioner within 5 days after the decision
is received by the protester.

Sec. 36.30.595. The procurement officer shall immediately
give notice of an appeal to the contractor if a contract
has been awarded, or, if no award has been made, to all

interested parties.

Sec. 36.30.600. If a protest appeal is filed before a
contract is awarded and the award was stayed, the filing
of the appeal automatically continues the stay until the
commissioner of administration or transportation and
public facilities makes a written determination that the
award of the contract 1is necessary to protect substantial
interests of the state.

Sec. 36.30.605. The procurement officer of the
contracting agency shall file a complete report on the
protest and “Acision with the commissioner of
administration or transportation and public facilities

within 7 days after a protest appeal 1is filed. The
protester and all interested parties that have requested a
copy of the appeal shall be furnished one. The protester
may file comments on the protest report within 7 days
after the report is received. Extensions may be granted.
Sec. 36.30.610. The commissioner of administration or

transportation and public facilities shall dismiss a
protest appeal before a hearing 1is held if it 1is
determined 1in writing that the appeal 1is untimely. The



appropriate commissioner may 1issue a decision on an appeal
without a hearing if the appeal 1involves questions of law
without genuine 1issues of fact.

Sec. 36.30.615. A hearing on a protest appeal shall be
conducted according to AS 36.30.670 and regulations
adopted.

Sec. 36.30.620. If a controversy, asserted by a
contractor, concerning a contract awarded under this
chapter cannot be resolved by agreement, the procurement
officer shall, after receiving a written request by the
contractor, issue a written decision no more than 90 days
after receipt of all necessary information from the
contractor, unless the due date 1is extended for good
cause.

The decision shall be sent to the contractor. If a
decision is not made by the due date, the contractor may
proceed as if the procurement officer had issued a

decision adverse to the contractor. If a controversy
asserted by the state concerning a contract awarded cannot
be resolved by agreement, the matter shall be immediately

referred to the commissioner of administration or
transportation and public facilities.

Sec. 36.30.625. An appeal from a decision of the
procurement officer on a contract controversy may be filed
by the contractor with the commissioner of administration
or transportation and public facilities. The appeal shall
be filed within 14 days after the decision 1is received by
the contractor.

Sec. 36.30.630 A hearing on a contract controversy
appealed to the commissioner or referred to the
commissioner shall be conducted according to AS 3.,.30. 670
and regulations adopted.

Sec. 36.30.632. The commissioners of administration and
transportation and public facilities may delegate
responsibilities under Sec. 36.30.590 and Sec. 36.30.630
to the head of the contracting agency.

Sec. 36.30.635. The commissioners of administration and
transportation end public facilities may debar or suspend
a person from consideration for award of contracts.
Notice and opportunity for a hearing are specified.

Sec. 36.30.640. Causes for debarment or suspension are
enumerated.

Sec. 36.30.645. The commissioners of administration and
transportation and public facilities shall issue a written
decision to debar or suspend.



Sec. 36.30.650. A person suspended 1is entitled to a
hearing if the person files a written recruest for a
hearing within 7 days after receipt of the notice of
suspension.

Sec. 36.30.655. The commissioner shall maintain a list of
all persons debarred or suspended from consideration for
award of contracts.

Sec. 36.30.660. The commissioner of administration or the
commissioner of transportation and public facilities may,
at any time after a final decision to debar a person,
reinstate the person after determining that the cause for
which the person was debarred no longer exists or has been
substantially mitigated.

A debarred person may recruest reinstatement. A hearing
may be held on a reinstatement petition. A decision on
reinstatement shall be made in writing within 7 days after
a reinstatement petition is submitted. A decision under
this section is not subiect to judicial appeal.

Sec. 36.30.665. The commissioner of administration or
transportation and public facilities may permit a debarred
person to participate 1in a contract on a limited basis
during the debarment period.

Sec. 36.30.670. The commissioner of administration or
transportation and public facilities shall act as a
hearing officer or appoint a hearing officer for a hearing

conducted under this chapter. The provisions of the
Administrative Procedure Act do not apply to a hearing
conducted under this chapter. The authority of a hearing

officer is outlined.

Sec. 36.30. 675 . IT the cc.imissioner of administration or
transportation and public fac-lities is not acting as
hearing officer, the hearing officer shall recommend a
decision to the appropriate commissioner based on the
evidence presented. The recommendation shall include
findings of fact and conclusions of law. The appropriate
commissioner may affirm, modify or reject the hearing
officer"s recommendation or take any other appropriate
action.

Sec. 36.30.680. A decision by the commissioner of
administration 1is final, and shall be sent within 20 days
after a hearing to all parties. A decision by the

commissioner of transportation and public facilities
involving procurement of construction shall be sent
within 90 days after the hearing.

Sec. 36.30.685. A final decision of the commissioner of
administration or transportation and public facilities mav



be appealed to the superior courtyin accordance with the
Alaska Rules of Appellate Procedure.

Sec. 36.30.687. Civil and criminal sanctions are outlined
for misrepresentations and fraudulent claims.

Sec. 36.30.690. This chapter and the regulations adopted
under it are the exclusive procedures for asserting a
claim against the state or an agency arising 1in relation
to a procurement conducted under this chapter.

Sec. 36.30.695. The commissioner of administration may
adopt by regulation additional rules of procedure.

Sec. 36.30.699. The definition of 1interested party is
given.

Article 8. Intergovernmental Relations.
Sec. 36.30.700. Cooperative purchasing is authorized

between public procurement units or external procurement
activities 1in accordance with an agreement entered 1into
between the participants.

Sec. 36.30.710. Sale, acquisition, or use of supplies
among public procurement units or with external
procurement activity may be done 1independent of certain
requirements of this chapter.

Sec. 36.30.720. Joint use of facilities 1is allowable.
Sec. 36.30.730. A public procurement unit may provide
personnel, information and technical services to a

reouesting public procurement unit or external procurement
activity.

Sec. 36.30.735. Current Alaska law on restrictions of
contracting with or employing experts on radiation hazards
is retained.

Sec. 36.30.740. The commissioner may collect information
concerning supplies, services or construction being
procured or used by state public procurement units.

Sec. 36.30.750. Under a cooperative purchasing agreement,
controversies arising between an administering public
procurement unit and its bidders, offerors, or contractors
shall be resolved in accordance with this chapter.

Sec. 36.30.790. Definitions for this article are
provided.



Article 9. General Provisions.

Sec. 36.30.850. This chapter applies to contracts
solicited or entered into after January 1, 1987, wunless
the parties agree to its application to a contract
solicited or entered into before that date. This chapter
applies to the disposal of state supplies and every
expenditure of public funds irrespective of their sources,
except as specified in AS 36.30.915.

This chapter does not apply to: grants? contracts for
professional witnesses; contracts of the University of
Alaska where the work 1is to be performed substantially by
enrolled students; contracts for medical doctors and
dentists; contracts for the purchase of residential child
care services under AS 47.40; disposals of land or
interest in land; disposals under AS 38.05; contracts for
the preparation of ballots under AS 15.15.030;
acquisitions or disposals of property and other contracts
relating to airports; acquisitions of real property or
disposals of obsolete property under AS 19.05.060,
19.05.100, 19.05.110 or 19.05.120; disposals of obsolete
material or equipment under AS 35.20.060; 1leases of ferry
terminal facilities under AS 19.60.010; or contracts of
the department of fish and game for non-point-to-point
flights recuiring specialized flying and piloting skills.

Except for AS 36.30.700-36.30.895, +this chapter does not
apply to contracts between two or more agencies, the state
and its political subdivisions, or the sta"*.e and other
governments.

Sec. 36.30.860. Unless displaced by the particular
provision of this chapter, all other principles of law and
equity shall supplement the visions of this chapter.

Sec. 36.30.870. Regulations under this chapter shall be
adopted 1in accordance with the Administrative Procedure
Act. Regulations applicable to procurements of
construction or procurements for or disposal of property
of the state equipment fleet shall be adopted by the
commissioner of administration only after consultation
with the commissioner of transportation and public
facilities.

Sec. 36.30.880. This chapter requires all parties
involved ir. the negotiation, performance, or
administration of state contracts to act in good faith.

Sec. 36.30.890. If a procurement involves the expenditure
of feaerai funds or feaerai assistance and tnere 1is a
conflict between a provision of this chapter or a



regulation adopted under a provision, the federal statute
or regulation shall prevail.

Sec. 36.30.900. This chapter does not modify, amend, or
alter laws regarding preference for Alaska forest products
or preference to producers or dealer* in Alaska, except as
provided in AS 36.30.170(b) and (c).

Sec. 36.30.910. This chapter does not prevent purchasing
through the general services administration as provided by
law.

Sec. 36.30.920. Suspected anticompetitive practices are
to be reported to the attorney general.

Sec. 36.30.930. In addition to penalties prescribed for
unethical conduct, civ ™ and criminal penalties are
provided for violations of this chapter.

Sec. 36.30.940. The attorney general on behalf of the
state shall enforce the provisions of this chapter.

Sec. 36.30.950. Severability clause 1is included.
Sec. 36.30.990. Definitions.
Sec. 36.30.995. This chapter may be cited as the State

Procurement Code.

SECTION 3 through SECTION 64 amend other Alaska statutes
to reflect the provisions of this chapter.

SECTION 65. The commissioner must report to the
legislature by December 1, 1987, concerning procurements
by state agencies during the first 6 months of 1987.

SECTION 66. The commissioner of administration shall
adopt the regulations required under this chapter by
January 1, 1987.

SECTION 67. This is the repealer section.

SECTION 68. Section 66 of this Act takes effect
immediately.

SECTION 69. Except as provided 1in sec. 68, this Act takes
effect January 1, 1987.



SENATE JUDICIARY COMMITTEE SUHSTITUTE
SENATE BILL 341
SECTIONAL ANALYSIS

(Unless otherwise 1indicated, "commissioner™ means
commissioner of administration)

SECTION 1. The purposes of the act are outlined to

include: simplification, clarification, modernization of
the laws; consistency among the branches of government;
increased public confidence; fair and equitable treatment
of all vendors; 1increased economy 1in state procurement;

broad-based competition; safeguards for the maintenance of
a procurement system of quality and integrity; and
elimination and prevention of discrimination in state
contracting.

SECTION 2. A new chapter is added to AS 36 entitled
"State Procurement Code."

Article 1. Organization of State Procurement.

Sec. 36.30,005. Centralization of procurement of supplies
and services for state agencies 1is under the authority of
the commissioner of administration and the chief
procurement officer. Procurement of construction and
procurements to or disposals from the state equipment
fleet and the control over construction and the state
equipment fleet 1is under the commissioner of
transportation and public facilities.

The University of Alaska 1is subject to the requirements of
SB 341, but has independent administrative authority and
the ability to 1issue its own regulations implementing the
chapter in conformance with state APA requirements.

Sec. 36.30.010. The chief procurement officer 1is selected
by the commissioner; 1is responsible for procurement of
supplies and services for agencies 1in the executive
branch; 1is a partially exempt employee; must have a
minimum of 5 years 1in public procurement; and may be
removed by the commissioner only for cause. The term of
office of the Chief Procurement Officer 1is 4 years.

Duties of the Chief Procurement Officer are enumerated.

Sec. 36.30.015. The commissioner of transportation and
public facilities may delegate to another agency the
authority to contract for construction, after written
determmatio” has been made that the aaencv 1is capable of
implementing che delegated authority. The commissioner of
administration may delegate to an agency the authority to
contract for 1its own supplies and services after a written



determination has been made that the agency 1is capable of
implementing the delegated authority.

The authority to adopt regulations or dispose of surplus
supplies may not be delegated. Agency contracts for the
services of legal counsel must be approved by the
department of law.

The Board of Directors of the Alaska Railroad Corporation
must adopt procedures substantially equivalent to the
procurement code and regulations adopted by the
commissioner.

Sec. 36.30.020. Legislative Council must adopt procedures
which are substantially equivalent to the procurement
code.

Sec. 36.30.030. The administrative director of the court
system must adopt procedures governing the procurement of
supplies, services, professional services and construction
by the judicial branch. The procedures shall be based
upon the competitive principles established under the
code, but may be adapted to the special needs of the
judicial branch as determined by the administrator of
courts.

Sec. 36.30.040. Procurement regulations must be adopted
by the commissioner.

Sec. 36.30.050. A list of persons who desire to provide
supplies, services or construction items to the state will
be established and maintain by the commissioner. Evidence
of a valid Alaska business license and a statement of the
contractor®s qualifications must be submitted to be
included on the list. Construction contractors must also
submit a valid certificate of registration. A biennial
fee will be charged to offset the cost of administering
the list. The list may be used by the state agencies 1in

providing notice of intent to make small purchases.

Sec. 36.30.060. Specification regulations must be adopted
by the commissioner. Specifications must promote overall
economy for the purposes intended, encourage competition
in satisfying the state®s needs, and may not be unduly
restrictive.

Sec. 36.30.070. Supply management 1is under the authority
of the commissioner and regulations must be adopted which
govern management of supplies, surplus supplies and
transfer of excess supplies.

Sec. 36.30.080. The department shall lease necessary
space, and contract for the lease of space for the use of
the state or an agency. A lease or contract for a lease



may not be for a period of occupancy greater than 40

years. The department may enter into lease-financing
agreements, which are subject to annual appropriation. If
the department intends to enter into a lease or lease
financing agreement with an annual rent anticipated to
exceed SI, 000,000, notice must be provided the legislature
for approval.

Article .v. Competitive Sealed Bidding.

Sec. 36.30.100. Competitive sealed bidding 1is the
preferred method of contracting. Competitive sealed
bidding is not recuired for certain purchases, 1including

professional services, which are itemized.

Sec. 36.30.110. When competitive sealed bidding 1is used,
an invitation to bid is issued which must include the date
by which the bid must be received, purchase description,
and all contractual terms and conditions. Subcontractors
mest be listed. Evidence of a valid Alaska business
license for all bidders and subcontractors must be
submitted when responding to the I1TB. A bidder for

construction contracts must also submit evidence of the
bidder®s registration under AS 08.18 and evidence of
registration for each listed subcontractor.

Sec. 36.30.115. Within 48 hours after the opening of
bids, each bidder shall submit a list of the
subcontractors the bidder proposes to use 1in the
performance of the contract. Conditions under which a
bidder may substitute a subcontractor are listed. A
bidder who violates this section may either have the
contract cancelled, or after notice and a hearing, be
assessed a penalty in an amount not exceeding 10% of the
value of the subcontract at issue.

Sec. 36, 30. 120. Bid security shall be rearuired for all
competitive sealed bidding for construction contracts
which exceed an amount established by regulation. Bid

security may be required for other types of supplies and
services.

Sec. 36.30.130. Public notice of the ITB must be provided
21 days before the date for the opening of the bid, unless
otherwise determined in writing by the chief procurement
officer, or the commissioner of transportation and public
facilities for construction or state equipment bids.
Notice of solicitations must be published in the Alaska
Administrative Journal. The state 1is liable for failing
to substantially comply with the notice requirements of
this section.



Sec. 36.30 ..140. Bid opening must be public, 1in the
presence of witnesses, and relevant information must be
recorded, which 1is open to public inspection. The bids
are not open for public 1inspection until after a notice of
intent to award a contract has been 1issued.

Sec. 36.30.150. The procurement officer must evaluate
bids based on the requirements set out in the |1TB. The
criteria used for the evaluation of an award must be
objectively measurable. Criteria may not be used in bid

evaluation if they are not set out in the |ITB.

A contract based on total or 1life cycle costs may be
awarded only when the chief procurement officer or the
commissioner of transportation and public facilities
determines 1in writing that the contract promotes overall
economy for the purposes intended, encourages, competition,
is not unduly restrictive, and is 1in the best interest of
the state.

Sec. 36.30.160. Bids received after the bid due date
indicated on the ITB may not be accepted unless the delay
was due to an error of the contracting agency.

Correction or withdrawal of inadvertently erroneous bids
before or after bid coening, or cancellation of awards or
contracts based on bid mistakes shall be permitted 1in
accordance with regulations and supported by written
justification.

Sec. 36.30. 170. Awards to the ..owest responsible and
responsive bidder whose bid conforms 1in all material
respects to the requirements and criteria set out 1in the
ITB shall be promptly made. The Alaska bidder preference
is expanded to apply to all construction contracts. The
lowest responsible and responsive Alaskan bidder ee»ith a
bid not more than 10% higher than the lowest bia of a
nonresident shall be awarded the contract. An Alaskan
bidder who qualifies as an "employment program™ shall be
given preference also.

Sec. 36.30.190. Multi-step sealed bidding is allowed when
it is considered impractical to initially prepare a
definitive purchase description to support an award based
on price. Unpriced technical offers are submitted,
followed by an ITB limited to the bidders whose offers are
determined to be technically qualified under the criteria
established.

Article 3. Competitive Sealed Proposals.

Sec. 36.30.200. Contracts may be awarded by competitive
,ealed proposals when the chief procurement officer, or



the commissioner of transportation and public facilities
for construction and state ecuipment fleet contracts,
determines in writina that the use of competitive sealed
bidding 1is either not practicable or not advantageous to
the state.

Sec. 36.30.210. Pequest for proposals must contain the
same information required for |1TBs. The same notice
provisions for 1TBs apply for RFPs. An offeror must 1list
the subcontractors within 48 hours after the date by which
the proposals must be received. The same duties of"

bidders wunder I1TBs apply to competitive sealed proposals.

Sec. 36.30.220. Standard overhead rate established by
agencies and applicable to contracts for supplies and
services, must be included in a RFP.

Sec. 36.30.230. Proposals are to be opened in a manner
which avoids disclosure of contents to competing offerors
during the process of negotiation. A register of

proposals containing the name and address of each offeror
shall be prepared and open for public inspection after the
the notice of intent to award a contract 1is issued.

Sec. 36.30.240. Discussions with responsible offerors,
who submit proposals determined to be reasonably
susceptible of being selected for award, may be conducted
for the purpose of clarification to assure full
understanding of and responsiveness to the solicitation
requirements. Offerors shall be accorded fair and equal
treatment with respect to any opportunity for discussion
and revision of proposals. Revisions may be permitted
after submissions and before the award for the purpose of
obtaining best and final offers. These discussions are
exempted from the Alaska Open Meetings law.

Sec. 36.30.250. A contract under competitive sealed
proposals shall be awared to the responsible and
responsive offeror whose proposal 1is determined 1in writing
to be the most advantageous to the state taking 1into
consideration price, the evaluation factors set out 1in the
PFP, and whether the offeror qualifies as an Alaskan
Bidder or is offering the services of an employment
program.

Sec. 36.30.260. A contract awarded under competitive
sealed proposals must contain: the amount of the
contract; the date for supplies to be delivered or the
term for services to be performed; a description of the
services or supplies contracted for; and a certification
that sufficient funds are available for the amount of the
contract.



Sec. 36.30.270, Special procedures aoplv to contracts
awarded to architects, engineers, and land surveyors.
These provisions only apply to contracts negotiated by the
executive branch.

Article 4. Other Procurement Methods.

Sec. 36.30.300. Sole source procurements may onlv be
awarded if it is determined in writing that there 1is only
one source for the required supply, service or
construction. A sole source procurement may not be
approved if a reasonable alternative source exists.

Sec. 36.30.310. Emergency procurements may be authorized
under e.mer”"<ncy conditions when there exists a threat to
public he?" eifare, or safety, and procurement through
competitiv .ad bids or competitive sealed proposals is
impractic™* nr contrary to the public interest, or to
protect pu. r private property. A written

determination w the basis for the emergency and for the
selection of the particular contractor must be provided.

Sec. 36.30.320. Small procurements which do not exceed an
aggregate amount of $5,000 shall b made with competition
that 1is practicable under the circumstances. A contract

for professional services that does not exceed $25,000 may
be made in accordance with regulations adopted by the
commissioner. Notice of small procurements shall be
provided to Alaskan bidders designated by the commissioner
under section 36.30.050(d).

Article 5. Contract Formation and Modification.

Sec. 36.30.340. If a contract contains a term that 1is in

conflict with a state standard form contract term or if a

standard term is deleted or modified by a term that 1is not
standard, the contract must be approved by the department

of law.

Sec. 36.30.350. Solicitations may be cancelled or any
bids or proposals may be reiected, 1in whole or 1in part, or
the date for opening bids or proposals may be delayed as
may be specified in the solicitation, when 1t 1is in the
best interest of the state. The reasons for cancellation,
rejection, or delay 1in opening bids or proposals shall be
made part of the contract file.

Sec. 36.30.360. A written determination of responsibility
of a bidder or offeror shall be made bv the procurement
officer.



Sec. 36.30.362. The procurement officer must 1issue a *
written statement explaining the reasons a contract was
awarded to a person who does not reside or maintain a
place of business in Alaska, if the supplies, services,
professional services or construction could have been
obtained from in-state sources.

Sec. 36.30.365. At least 10 days before the formal award
of a contract the procurement officer shall provide to
each bidder or offeror notice of intent to award a
contract.

Sec. 36.30.370. Any type of contract that will promote

the best interests"of the stare may be used, except that
the use of a cost-plus-a-percentage-of cost contract is

prohibited.

Sec. 36.30.380. Except with respect to contracts awarded
through competitive sealed bidding or firm fixed-price
contracts, a contract type may not be used unless xt ha.

been approved in writing by the procurement officer.

Sec. 36.30.390. Unless otherwise provided by law,
multi-term contracts are permitted, but subject to
availability and appropriation of funds. Written

determination must support multi-term contracts.

When funds are not appropriated or otherwise made
available to support continuation of performance 1in a
subseouent fiscal periods, the contract shall be
cancelled. The contractor may only be reimbursed for the
reasonable value of any nonrecurring costs incurred, but
not amortized in the price of the supplies or services
delivered under the contract that are not otherwise
recoverable.

Sec. 36.30.400. Cost or pricing data must be submitted
and certified by contractors. This does not apply when:
the contract price 1is based on adequate price competition
the contract price is set by law or regulation; or it is
determined in writing that the requirements of this
section are waived and the reasons for waiver are stated
in writing.

Sec. 36.30.410. The state has the right to inspect the
plant or place of business of a contractor or
subcontractor that 1is related to the performance of a
contract awarded or to be awarded by the state.

Sec. 36.30.420. The state may audit books and records of
a person who has submitted cost or pricing data or
receives a contract.



Sec. 36.30.430. The commissioner shall adopt regulations
permitting the inclusion of clauses providing for
adjustments in prices, time of performance, or other
contract provisions, and appropriate remedies.

Sec. 36.30.460. Standard clauses in state contract mav be
modified if supported by a written determination that
states the circumstances jJjustifying the variation.

Sec. 36.30.470. If the certification of the fiscal
officer or otner responsible official discloses a
resulting increase 1in the total project budget or the
total contract budget, the procurement officer may not
execute the contract modification, change order, or
adjustment 1in contract price unless sufficient funds are
available, or the scope of the project or contract 1is
adjusted to permit the degree of completion that is
feasible within the total project budget or total contract
budget as it existed before the contract modification,
change order, or adjustment 1in contract price.

Sec. 36.30.480. Cost principle regulations shall be
adopted.

Article 6. Procurement Records and Reports.
Sec. 36.30.500. Procurement records shall be retained and

disposed of in accordance with records retention
guidelines and schedules approved by the state archivist.

Sec. 36.30.510. A contract file open for public
inspection must be kept by the commissioner and the
contracting agency for each contract awarded under
competitive sealed proposals. Thti file kept by the
commissioner shall contain a summary of the information 1in
the file of the contracting agency.

Sec. 36.37.520. The commissioner shall maintain for at
least 5 y. irs a record listing all sole source and
emergency procurement contracts. An agency which has

delegated procurement authority shall by October 1, of
each year, submit records of all sole source and emergency
procurement contracts to the commissioner.

Sec. 35..70.530. Procurement 1information is public except
as otherwise provided by law.

Sec. 36.30.540. The commissioner shall biennially report
to the legislature concerning procurements by agencies.



Article 7. Legal and Contractual Remedies.

Sec. 36.70. 560 . An, interested party may protest the award
of a contract, the proposed award of a contract, or a
solicitation " e goods, services or construction. The

protest shall be filed with the procurement officer of the
contracting d{J€NCY in writing and must contain specified
items.

Sec. 36.30.565. Time deadlines for filing protests are
specified.

Sec. 36.30.570. Notice of a protest shall immediately be
given to the contractor if a contract has been awarded or,
il no award has been made, to all interested parties.

Sec. 36.30.575. If a protest is filed before a contract
is awarded, the award may be made unless the procurement
officer of the contracting agency determines in writing
that: a reasonable probability exists that the protest
will be sustained; or stay of the award is not contrary to
the best interests of the state.

Sec. 36.30.580. A written decision by the procurement
officer of the contracting agency shall be issued within

14 days after a protest has been filed, unless the time is
extended up to 26 days for good cause. Notice.shall be
sent to the protester. IT a decision 1is not made by the
due date, the protester may proceed as if the prccurement
officer had issued a decision adverse to the protester.

Sec. 36.30.585. If the procurement officer sustains a
protest the procurement officer shall implement an
appropriate remedy.

Sec. 36.30.590. An appeal from a decision of a
procurement officer on a protest must be filed with the
appropriate commissioner within 5 days after the decision
is received by the protester.

Sec. 36.30.595. The procurement officer shall immediately
give notice of an appeal to the contractor if a contract
has been awarded, or, if no award has been made, to all
interested parties.

Sec. 36.30.600. If a protest apneal is filed before a
contract is awarded and the award was stayed, the filing
of the appeal automatically continues the stay until the
commissioner of administration or transportation and
public facilities makes a written determination that the
award of the contract is necessary to protect substantial
interests of the state.



Sec. 36.30.605. The procurement officer of the
contracting agency shall file a complete report on the
protest and decision with the commissioner of
administration or transportation and public facilities
within 7 days after a protest appeal 1is filed. The
protester and ail interested parties that have reauested a
copy of the appeal shall be furnished one. The protester
may file comments on the protest report within 7 days
after the report in received. Extensions may be granted.

Sec. 36.30.610. The commissioner of administration or
transportation and public facilities shall dismiss a
protest appeal before a hearing 1is held if it is
determined in writing that the appeal 1is untimely. The
appropriate commissioner mav issue a decision on an appeal
without a hearing if the appeal 1involves Questions of law
without genuine issues of fact.

Sec. 36.30.615. A hearing on a protest appeal shall be
conducted according to AS 36.30.670 and regulations
adopted.

Sec. 36.30.620. If a controversy, asserted by a
contractor, concerning a contract awarded under this
chapter cannot be resolved by agreement, the procurement

officer shall, after receiving a written reauest by the
contractor, issue a written decision no more than 90 days
after receipt of all necessary information from the
contractor, wunless the due date 1is extended for good
cause.

The decision shall be sent to the contractor. If a
decision is not made by the due date, the contractor may
proceed as if the procurement officer had 1issued a
decision adverse to the contractor. If a controversy
asserted by the state concerning a contract awarded cannot
be resolved by agreement, the matter shall be immediately
referred to the commissioner of administration or
transportation and public facilities.

Sec. 36.30.625. An appeal from a decision of the
procurement officer on a contract controversy may be filed
by the contractor with the commissioner of administration
or transportation and public facilities. The appeal shall
be filed within 14 days after the decision 1is received by
the contractor.

Sec. 36.30.630. A hearing on a contract controversy
appealed to the commissioner or referred to the
commissioner shall be conducted according to AS 36.30.670
and regulations adopted.

Sec. 36,30.632. The commissioners of administration and
transportation and publi~ facilities may delegate
responsibilities under Sec. 36.30.590 and Sec. 36.30.630

to the head of the contracting agency.



Sec. 36.30.635. The commissioners of administration and
transportation and public facilities may debar or suspend
a person from consideration for award of contracts.
Notice and opportunity fo- a hearing are specified.

Sec. 36.30.640. Causes for deb< rment or suspension are
enumerated.

Sec. 36.30.645. The commissioners of administration and
transportation and public facilities shall 1issue a written
decision to debar or suspend.

Sec. 36.30.650. A pers”™ suspended 1is entitled to a
hearing if the person files a written request for a
hearing within 7 days after receipt of the notice of
suspension.

Sec. 36.30.655. The commissioner shall maintain a list of
all persons debarred or suspended from consideration for
award of contracts.

Sec. 36.30.660. The commissioner of administration or the
commissioner of transportation and public facilities may,
at any time after a final decision to debar a person,
reinstate the person after determining that the cause for
which the person was debarred no longer exists or has been
substantially mitigated.

A debarred person may request reinstatement. A hearing
may be held on a reinstatement petition. A decision on
reinstatement shall be made in writing within 1 days after
a reinstatement petition 1is submitted. A decision under

this section is not subject to judicial appeal.

Sec. 36.30.665. The commissioner of administration or
transportation and public facilities m«y peimit a debarred
person to participate in a contract on a limited basis
during the debarment period.

Sec. 36.30.670. The commissioner of administration or
transportation and public facilities shall act as a
hearing officer or appoint a hearing officer for a hearing
conducted under this chapter. The provisions of the
Administrative Procedure Act do not apply to a hearing
conducted under this chapter. The authority of a hearing

officer is outlined.

Sec. 36.30.675. IT the commissioner of administration or
transportation and public facilities 1is not acting as
hearing officer, the hearing officer shall recommend a
decision to the appropriate commissioner based 0N the
evidence presented. The recommendation shall 1include
findings of fact and conclusions of law. The appropriate
commissioner may affirm, modify or reject the hearing



officer®"s recommendation or take any other appropriate
action.

Sec. 36.30.680. A decision by the commissioner of
administration 1is final, and shall be sent within 20 davs
after a hearing to all parties. A decision by the

commissioner of transporration and public facilities
involving procurement of construction shall be sent
within 90 days after the hearing.

Sec. 36.30.685. A final decision of the commissioner of
administration or transportation and public facilities may
be appealed to the superior court in accordance with the
Alaska Rules of Appellate Procedure.

Sec. 36.30.687. Civil and criminal sanctions are outlined
for misrepresentations and fraudulent claims.

Sec. 36.30.690. This chapter and the regulations adopted
under it are the exclusive procedures for asserting a
claim against the state or an agency arising 1in relation
to a procurement conducted under this chapter.

Sec. 36.30.695. The commissioner of administration may
adCj.L. by regulation additional rules of procedure.

Sec. 36.30.699. The definition of interested party is
given.

Ar ;icle 8. Intergovernmental Relations.
Sec. 36.30.700. Cooperative purchasing 1is authorized

between public procurement units or external procurement
activities 1in accordance with an agreement entered 1into
betveen the participants.

Sec. 36.30.710. Sale, acquisition, or use of supplies
among public procurement units or with external
procurement activity may be done independent of certain
recuirements of this chapter.

Sec. 36.30.720. Joint use of facilities is allowable.
Sec. 36.30.730. A public procurement unit may provide
personnel, information and technical services to a

recuesting public procurement unit or external procurement
activity.

Sec. 36.30.735. Current Alaska law on restrictions of
contracting with or coc.cloying experts on radiation hazards
is retained.



Sec. 36.30.740. The commissioner may collect information
concerning supplies, services or construction being
procured or used by state public procurement units.

Sec. 36.30.750, Under a cooperative purchasing agreement,
controversies arising between an administering public
procurement unit and its bidders, offerors, or contractors
shall be resolved 1in accordance with this chapter.

Sec. 36.30.790. Definitions for this article are
provided.

Article 9. General Provisions.
Sec. 36.30.850. This chapter applies to contracts

solicited or entered into after January 1, 1987, wunless
the parties agree to its application to a contract
solicited or entered into before that date. This chapter
applies to the disposal of state supplies and every
expenditure of public funds 1irrespective of their sources,
except as specified in AS 36.30.915.

This chapter does not apply to: grants; contracts for
professional witnesses; contracts of the University of
Alaska where the work 1is to be performed substantially by
enrolled students; contracts for medical doctors and
dentists; contracts for the purchase of residential child
care services under AS 47.40; disposals of land or
interest 1i.n land; disposals under AS 38.05; contracts for
the preparation of ballots wunder AS 15.15.030;
acquisitions or disposals of property and other contracts
relating to airports; acquisitions of real property or
disposals of obsolete property under AS 19.05.060,
19.05.100, 19.05.110 or 19.05.120; disposals of obsolete
material or equipment under AS 35.20.060; Uleases of ferry
terminal facilities under AO 19.60.010; or contracts of
the department of fish and game for non-point-to-point
flights requiring specialized flying and piloting skills.

Except for AS 36.30.700-36.30,895, this chapter does not
apply to contracts between two or more agencies, the state
and its political subdivisions, or the state and other
governments.

Sec. 36.30.860. Unless displaced by the particular
provision of this chapter, all other principles of law and
equity shall supplement the provisions of this chapter.

Sec. 36.30. 870 . Regtilations tinder this chapter shall be
adopted 1in accordance with the Administrative Procedure
Act. Regulations applicable to procurements of

construction or procurements for or disposal of property



of the state eauipment fleet shall be adopted by the
commissioner of administration only after consultation
with the commissioner of transportation and public
facilities.

Sec. 36 .30 .880 . This chapter recruires all parties
involved in the negotiation, performance, or
administration of state contracts to act 1in good faith.

Sec. 36.30.890. If a procurement involves the expenditure
of federal funds or federal assistance and there 1is a
conflict between a provision of this chapter or a
regulation adopted under a provision, the federal statute
or regulation shall prevail.

Sec. 36.30.900. This chapter does not modify, amend, or
alter laws regarding preference for Alaska forest products
or preference to producers or dealers 1in Alaska, except as
provided in AS 36.30.170(b) and (c).-

Sec. 36.30.910. This chapter does not prevent purchasing
through the general services administration as provided by
law.

Sec. 36.30.920. Suspected anticompetitive practices are
to be reported to the attorney general.

Sec. 36.30.930. In addition to penalties prescribed for
unethical conduct, civil and criminal penalties are
provided for violations of this chapter.

Sec. 36.30.940. The attorney general on behalf of the
state shall enforce the provisions of this chapter™*,

Sec. 36.30.990. Definitions.

Sec. 36.30.995. This chapter may be cited as the State
Procurement Code.

SECTION 3 through SECTION 66 amend other Alaska statutes
to reflect the provisions of this chapter.

SECTION 67. The commissioner must report to the
legislature by December 1, 1987, concerning procurements
by state agencies during the first 6 months of 1987.

SECTION 68. The commissioner of administration shall
adopt the regulations required under rhi<= chapter by
January 1, 1987.



SECTION 69. This is the repealer section.

SECTION 70. Section 68 of this Act takes effect
immediately.

SECTION 71. Except as provided in sec. 70, zhis Act takes

effect January 1, 1987.
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AGC-Alaska 0N behalf of OUPD over 800 memoer firms aporedates the opportunity
to comment on S3 341. Following our general comments are some more specific

comments relating to particular sections of the bill.

In general, we applaude the legislature and drafters for using “The Model
Procurement Code for State and Local Governments" published by the American
3ar Association as a basis. The thousands of hours and different perspectives
represented by that document cannot easily be duplicated. Fo." the same reason

deviations from the “Model Procurement Code" (MPC) should be scrutinized.

One deviation from the MPC O great concern to the AGC 1s the required naming
of subcontractors at bid submittal. The impact of this proposed requirement

would oe substantial. Accordingly, we have addressed our concerns on that

<ssue separately.

Mother major deviation fron the MPC 1s the elimination of the State

Procurement Policy Office. As stated 1n the MPC commentary at page 9:

A major conceptual basis of the Code, the separation of policymaking and
operational functions, 1s best achieved through the establishment of an
independent policy body such as the CState] Procurement Policy Office
suggested above. This Section provides for placement of the Policy
Office either as an independent entity within the executive branch of

the government or within an existing department of government such as

General Services, Finance, or Administration. Placement 1n the
executive branch as a separate entity Is ths preferred arrangement as 1t

would further ensure the professional Integrity of this Important

[1]



policymaking body, and appropriately elevate the entire procurement

process 1n the public sector,

Under the MPC 1t 1s the Policy Office's responsibility to promulgate
regulations. Under the bill the Commissioner of Administration, l.e. central

Procurement Officer will promulgate regulations.

The principal of vesting the regulatory function in a policy office without
line authority over Individual procurement actions 1s fundamental to the
MPC. elimination of the Policy Office no longer separates the policy making

from the day to day operation of tho procurement process.

Perhaps the most Important aspect of procurement requiring the separation of
procurement policy from day to day procurement operation is the promulgation
of regulations providing for adjustments 1n price, time of performance or
otner contract provisions. Utilization of a state policy office can Insure
the development of fair construction contract provisions. Fair construction
documents avoid litigation and encourage reputable contractors to bid
projects. Often times, tunnel vision by unenlightened public procurement
officials bring about contract provisions which unfairly allocate risk and

increase litigation between the parties.

In drafting the MPC the drafters obviously discussed this problem and arrWed
at the solution expressed in MPC § 2-101 and S 5-401. Requiring tho

Procurement Policy Office to address contract provisions relating to changes,
variations In estimated quantities and different site concitiers provides for

broad input on this important policy related contract provision. Accordingly,

c2]



AGC-Aiaska recommends the creation of a Procurement Policy Office comprised of
three menfcers who have demonstrated sufficient business and professional

experience. (See MC S 2'101(1) & (2) [Alternative A].

Our second comment relates to the overall structure of the bill. The MC
recognizes construction as unique to the procurement process and devotes a
separate article (Article 5) to the procurement of construction and related
services. The bill does not devote a separate article to construction;

Instead SB 341 normally prefaces an article as relating only to construction.

This 1s a mere difference of opinion 1n drafting techniques; however, the
special attention devoted to construction procurement by the drafters of the

MPC is los- In SB 341.

One other broad area bears discussion at this time. A significant portion of
public construction In Alaska 1s procured with state dollars by political
subdivisions of the state and other "grant” recipients. AGC-Alaska strongly
recommends that this committee propose legislation requiring any grant or
appropriation recipient to utilize procurement practices consistent with this

Procurement Practices and Procedure Act and Its regulations.

3]
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Section 1 (Similar to MPC 3 1-101)

Recommendation: Eliminate Subsection (9), Cpage 1, line
29, page 2, line 1-23

Comment. AGC-Alaska -fails to understand the rationale
for the inclusion of affirmative action language in a
procurement act. AGC-Alaska is opposed to any special
preference procurement program based on race, size, Sex,
residency or any other factor irrelevant to the contrac-
tors ability to perform. The best way to ensure
discriminatory free procurement is competitive sealed

bidding. Any other method allows for possible discri-
mination.

Section 36.30.005 (Similar to MPC 3 2-301) Coage 2, line 63
Recommendation:  Modify by providing for a "Policy
Office" as in the MPC additionally the bill should be
modified to reflect this fundamental change.

Comment:  See previous general comments on "Policy
Office"

Section 36.30.015 Cpage 5, line 93
Recommendation: Delete nart of <e)

C43



Commenti  The Alaska Railroau Corporation should abide

by the [iffl? procurement code and regulations as the rest
of the state.

Section 36.30.020 and 36.30.030 Cpage 5, line 15-261
Recommendation: Delete "construction." Add new sec-
tion transferring authority to contract for construc-
tion of public works for legislature or court system
to DCT/PF subject to this act and its regulations.
Comment.  The court system and the legislature are not
in the business of procuring construction and the func-
tion should be transferred to DOT/PF.  This will avoid
arguments over the "substantial similarity" of pro-
cedures adopted by legislative counsel or the Supreme
Court.

Section 36.30.350 Cpage 51, line 20 "grants"!
Recommendation:  Add new section requiring any grant or
appropriation recipient to adopt procedures «o govern
the procurement of supplies and services that are sub-
stantially equivalent to the procedures prescribed by
this chapter. Require DOT/PF to contract for construc-
tion of any public work » r any grant recipient.
Comment:  Procurement problems are not limited to state

C51



government. If state dollar* are spent by other* then
similar safequard* on procurement with those state
dollar* should be instituted.

Section 36.30. 130 (Source MPC § 3.202(3)) Cpage 13, line 8-93
Recommendationj R89yi.re publication in a siajewi.cje
newspaper of general circulation calculated to reach
prospective bidders.

§3ction 35.30. 160 (Source MPC i 3-202(6)) Cpage 14, line 24-
Comment & Recommendation: AGC-Alaska fails to under—
stand the qualifying language "unless the delay was due
e an error of a state employee directly responsible for
opening the bids" contained in (a). Thi3 may lead to
increased bid protests and accordingly we recommend
deleting the language.

Section 36.30. 190 v 36.30.200 Cpage 16, line 8 & page 16,
line 163

Comment:  AGC-Alaska contests that multistep sealed hid-
ding and competitive sealed proposals should not be used
for construction. The prohibition should be stated in
the document.

C63



Section 36.30.300 Cpage 22, line 33
Recommendationi  Add the efollowing language "sole source
procurements may not be used for construction.”

Commenti  Fairness and public accountability requires
competitive bidding.

ISiencetioln%%.30.430 (Source MPC § 5-401 & § 6-101) Cpage 25,

Comment and Recommendation 1. Many of the provisions of
this section relate only to construction contracts. To
avoid confusion the MPC separated construction contracts
ana supply and service contracts. See MPC § 5-401 and 8§
6-101. AGC-Alaska recommends following the separation
utilized by the MPC,

Section 36.30.580 Cpage 33, line 233
Recommendation: Advise protestant of right to appeal.

Section 36.30.590
Recommendation 1. Cpage 34, line 203 Utilize Procure-

ment appeals Board rather than the commisnioner. See
MPC 3 9-501.

Recommendation 2: Cpage 34, line 253 5 days to file an
appeal is too short; a minimum of 10 is recommended.

C73



Section 36.30.620(b> Cpage 37, line 17]
Recommendationt 30 days instead of 90 days to issue a
decision.
Commenti 30 days to Issue decision is sufficient time,

Section 36.30.630-630 Cpage 39, line 10]
Recommendation It Appeal should be to Procurement
Appeals Board.
Recommendation 2j Add remedies, interest, and waiver of
sovereign immunity sections contained in MPC § 9-202}
§ 9-203, § 9-301, and § 9-401.1

C8]
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STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE c19/86

Revision Date
REQUEST FISCAL DETAIL
Bill/Resolution No.: HCS-CSSB-341 (Jud) Ap-nrvAfWA- University of araska
Title Procurement Practices BRU ; University of Alaska
and Procedures

Sponsor: . Rules by Request Components :,
Requestor.JiausE...Jnriiciary
DateofRequest:  5/9/86

EXPENDITURES/REVENUES (Thousands of Dollars)

OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91
PERSONAL SERVICES 0
TRAVEL

CONTRACTUAL -*o
SUPPLES

UPVENT
ND&STRUCTURES

GRANTS, CLAINS “
MSCELLANEQUS

TOTALOPERATING
CAPITAL

oo =S5 S

REVENUE
FUNDING (Thousands of Dollars)

GENERALFUND 0
FEDERALFUNDS ®
OTHER 0
TOTAL 0

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

3 S

ANALYSIS :  Attach a separate page if necessary

The Ju_dmarg HCS delays the effective date until FY88, so the only implementation
costs in FY8/7 are re%ulatlon drafting and hearings, which will be Incorporated into
the existing Board 0 Regents meeting schedule. There will be costs to administer
the new provisions in FY88; these costs will be presented in the University's FY88

' 2UeSt' . Brian Rogers...... . 474-7593
Dpréparbdb§. g Phone: ¢4

iversi /86"
Divisk*: University of Alaski Da(c;_

Approved by Commissioner; ~ — ~\*y— for Sherman CarternatP-  5/9/86
Agency: Uniifefsity of Alaska

Distribajion (bz_Agency preparing fiscal note):
Legjsfalive Finance
Legislative Sponsor
g%quesuf)ﬁ\/l t tind Budget
iceof Management tind Budge
InpactedAgengy(ies) ! page.  of 10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE
Revision Date {Y 1. 1756
REQUEST FISCAL DETAIL
Bill/Resolution No.: Hcs-cssB-341 AEA~TYAffrnnie University of Alaska
Tilc: J\n Act relating to state BHU: Statewide Programs___
procurement practices and prpcedwesi
f edate .ocoem e
ponsor: Rules/Governor Components;_
Requestor
Date of Request..

OPERATING FY 86 FY 87 FY 88 FY 89 FY90 FY 91
PERSONAL SERVICES 55.8 62.8 65.9 69.2 12.1
CONTRACTUAL e T AT SR
WO oMY
LAND & STRUCTURES | | | '

GRANTS, CLAIMS
MISCELLANEQUS
1 TOTAL OPERATING 186.7  —12£)— 3057 . 2161

CAPITAL

REVENUE
FUNDING :  (Thousands of Dollars)

GENERALFUND 192.3 186.7 195.9 205.7 216.1
FEDERAL FUNDS
OTHER o
TOTAL y™. 18B.7 i9b.y 205.7 "' £ib. 1
POSITIONS :
FULL-TIME
DART TIME 2.0 2.0 2.0 2.0 2.0
TEMPORARY
ANALYSIS :  Attachaseparate page if necessary

See attached.
Preparedby: m  .Rogersm.... Phone: fl74-.597..,
Division: University ot Alaska Dale. May 1, 18Ub
ﬁggﬁ%\&qd bycorﬂﬂ!svs'é"lesr'%t/ot fll&fika fa 3 « paiis RV 1, 1966
Distribution (b¥, Agency preparing fiscal note):

Legislative Finance

Legislative Sponsor

it o NenagementandBudget -

Ice of Management and Budge -
Impacted Agengyles) Y page  of  — 10/25/85



HCS-SB-341
Analysis for impacts on University of Alaska of HCS-SB-341

Personal Services

One procurementclerk - Range 75 8 26,582
One olerk/typist - Range 72 20,114
Staff Benefits 13.075
Total $ 59,771
Travel $ 3,000
Contraotual
Legal services -regulations, procedures $ 17,500
Advertising
eat. 300 additional bids 0$275/3 papers 82,500
Telephone 2,200
Reproduction/postage
Additional cost3 for all RFP3 12.500
Total $114,900
Equipment
Associated with new positions $ 5,800
Computer._equipment/aoftware 8.800
Total $ 14,600
Total $192,271

Page 2 of 2



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:
REQUEST FISCAL DETAIL

B.|||/R.ESO|U'[IOHNO.: Cs SB 341 (Fin) Agency Affected: SeDt of Administration
Title: Act relating to state e BRU: General Services h Supply
procurement practices & procedures

Sponsor:  Rules bv Request Components : Pabasing.
Requestor:

Date of Request;,

EXPENDITURES/REVENUES :  (Thousands of Dollars)

OPERATING FY 36 FY 37 FY 38 FY 39 FY 90 FY 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

land &structures
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 350.0 367.5 335.9 . 405 .2 425.4

CAPITAL 1

REVENUE
FUNDING :  (Thousands of Dollars)

GENERALFUND 350.0 367 .5 385 .9 405.2 425.4
FEDERAL FUNDS

OTHER

TOTAL 350 .n 367.5 385.9 .. <105 .7 _

POSITIONS :

FULL-TIME
PART-TIME
TEMPORARY |

ANALYSIS . Attach aseparate page if necessary

Drowiro.t hi#m Senator Jan Faiks, Co-chairman? Phone : 465-4523
Divisione " Senate Finar.ce Committee *\ Date: 271766

Approved by Commissioner: \ Date: _
Agency:
Distribution ibz,Agency preparing fiscal npie*;

Lejislative Finance

Legislative Sponsor

Requestor

Office of Management and Budet:
Impacted Agengy(ies) t page. ot 10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date: —
REQUEST . FTSC.'u DETAIL

Bill/Resolution N£SS3 341 (Jud) Agency AfTectod: DID1iC Safety
Title State Procurement Practices- grit : Admi nistration
RRaRRtor: ThieTin *Bhmh 6n Procurement components :

Dateor Request  1/16/86
EXPENDITURES/REVENUES :  (Thousands of Dollars)

OPERATING FY 36 Fy 37 FY 38 ry 39

|

PERSONALSERVICES 0 10 o 0

TRAVEL 1

CONTRACTUAL

SUPPLIES |

EQUIPMENT |
1
1
1

FY 90 FY91

N
[ e e

[ERN
o

) mm P =
o

LAND & STRUCTURES
GRANTS. CLAIMS

MISCELLANEQUS

TOTAL OPF.R \TING O

T T =
- o - -

0 0 0,1 0 i U

REVENUE

FUNDING :  (Thousands of Dollars)

GENERAL FUND 0 i 0 0 1 o 1 0 i 0
FEDERALFUNDS !

'OTHER i r m i
TOTAL | i

POSITIONS

FULL-TIME 1 1 1 1 1
PART-TIME | | I [ |
TEMPORARY 1 1 1 1 1

ANALYSIS :  Attach aseparate page if necessary

Preparedby:  Sid LaMonica. Administrative Officer 2imn, . 465-478
pivision/  Public Safety—eeeoeeeee n-uo-  i/ib/db

Approved by Commissioner/)™ Date:  /-7) J3 -A(-
Agency: Pub! 1C safer/ ~Vn

Dlstrlbutlon to¥ Agency preparing tiscat no:e,"
Legislative Finance
Leglslatlve Sponsor
Request
Office of Management and Buaiget

Impacted Agency(ies) page-----—- o f---—--- 10/-5/35



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE
Revision Date; ---s--s---n-mm-
REQUEST FISCAL DETAIL
Bill/Resolution No.:  CS s8 341 (aud) Agency Affected: pept of Transportation
Tige: roiling to gt-.arg BRu . and Public Facilities
prnr Arpmonf. practices & procedures
gﬂgs [ Rn.l.p.g.hy Components :
Dateo Request.
EXPENDITURES/REVENUES :  (Thousands of Dollars)
OPERATING FY 36 FY 37 FY 38 FY 39 FY 90 FY 91
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 . 0 0
CAPITAL 0 0 0 0 0
REVENUE n 0 0 0 0
FUNDING :  (Thousands of Dollars)
GENERALFUND
FEDERAL FUNDS
OTHER
TOTAL U — Q-——- B n - L
POSITIONS :
FULL-TIME
PART-TIME
TEMPORARY
ANALYSIS :  Attach aseparate page if necessary
Preparedby Senator Jan Faiks, Co—_chairman———'% Phone 4654523
Division: Senate Finance Commitcee "\ . Date:
Approved by Commissioner: " Date:
Agency:
Dlstrlbutlon bx Agency preparing itscai note;.
Legislative Finance
Legls ative Sponsor
O O enagerentand B
ice 0f Management and Budge
imyacted Agehty(1e) ! page,  of 10/25/85
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STATE of ALASKA

1986
FISCAL NOTE

REQUEST FISCAL DETAI
Bill/Resolution Nc . : CS SB 341 (Jud) Agency Affected:
Tide: Ar-t- no ho state gRU:

LEGISLATIVE SESSION
NO

Revision Date:

L

Dept of Environmental
Conservation

pmrnrement practices s procedures

SPcnsor: —Rn_.lIpg by Request Components :
R e q u e S t 0 r
Date ofRequest:_ _ _ _ _ _ _ _ _ _ _ _ ______

EXPENDITURES/REVENUES
OPERATING FY 36

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND A STRUCTURES
CRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING

(Thousands of Dollars)

FY 37 FY 33 FY 39

CAPITAL

REVENUE

FUNDING :

GENFRALFUND
FEDERALFUNDS
OTHER

TOTAL

(Thousands of Dollars)

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS Attach a separate page ifnecessary

Senator Jan Faiks, Co—ghairmajnly
Finance Committee >>"m

\
Approved by Commissioner: !

Agency:

Prepared by:
Division : Senate

Distnbuuon (by Agency preparing fiscal note;:
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) of

page___

FY 90 FY 91
2 -0
0 0
0 0
n n
Phone: 465-4523
Da(fi.  4/1/36
Date: .
10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL

BiliyResolution No.: CS SB 341 (Jud ? Agency AffectedsDeot of Natural Resourc
Tide: Act relatino to state non- Management 9 Administration
sPnSOr: -R1l1laa by. Request Components : Administrative Services
Requestor:

Date of Request:

EXPENDITURES/REVENUES :  (Thousands of Dollars)
OPERATING FY 36 FY 37 FY 38 FY 89 FY 90 FY 91
PERSONAL SERVICES

(g‘ONTRACTUAL
UPPLIES

LgND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 Ui U

CAPITAL

REVENUE

FUNDING :  (Thousands of Dollars)

GENERALFUND

FEDERAL FUNDS

OTHER

TOTAL U U
POSITIONS

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS :  Attach aseparate page if necessary

Preparedby: ~ Senator Jan Faiks. Co-chairman.'.t Phnn» e 465-4
Division: Senate Finance Committee <C__ Datc 1118

523
/86

Approved by Commissioner: _ Date :
Agency:. |
Dlstrlbutlon b}é Agencv preparing fiscal note):

Legislative Finance

Leglslatlve Sponsor

f M tagement and Budget
mrl)gg gd deﬁ‘c’y(’@? AR page_ of 10/<5/3




STATE OF ALASKA 1986 LEGISLATIVE SESSION

FISCAL NOTE
Revision Date:
REQUEST FTSCAL DETAIL
B_I||/RESQ|Ut|0n No.. ¢S §3 341 (Jud AgencyAiTected: Dept pf Adminlstration
Title | irtl I'Ol,-t'[lﬂl'] to 3R Div of Admin_Services

prnr I>-arnpni- practices & procedures

P°nsor : hy Rpgnpsr components: Administrative Services
ae uestor: y Rpanp P

Date of RequesT..

EXPENDITURES/REVENUES :  (Thousands of Dollars)
OPERATING FY 86 FY 371 FY 38 FY 39 FY 90 FY 91
PERSONAL SERVICES

RAVEL

CONTRACTUAL

SUPPUES

ERUIPMENT
ND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEQUS

TOTAL OPERATING 0 0 0 © <
CAPITAL 0 0 0 0 1 0

REVENUE 0 0 0 0 0 J

FUNDING :  (Thousands of Dollars)

GENERAL FUND
FEDERALFUNDS
OTHER

TOTAL 0 ol 0 I 0

POSITIONS
FULL-TIME

PART-TIME
TEMPORARY
ANALYSIS :  Attach aseparate page if necessary

Preparedby Epnatnr Jan Faiks. Co-chairman-~ Phone 465-4523
Division: _Senate Finance Committee £ Date: ., 4/1/86
Approved by Commissioner; \I Date:

Agency:

Distribution (by Agency prepming fiscal non*;;
Legislative Finance
Legislative Spot or
Requestor
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STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST
Bill/ResoluiionNo.: CSSB 341 (Jud)
Tide: Act relating to state

procurement

Sponsor : _QijT.es fry RsqUSSt

EXPENDITi"EES/REVENUES
OPERATING

PERSONAL SERVICES
TRAVEL
CONTRACrUAL
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EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0

CAPITAL 0

fy:< FY 37

REVENUE 0

FUNDING
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FEDERAL FUNDS
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TOTAL Q.
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PART-TIME
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STATE OF ALASKA 1956 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST FTSCAL DETA”_ Revision Date:
3ill/Resolution No.: CSS3 341 (Dud) am
(bud) A&?T%’%H@“&dmmls?ra |cn

ment oraccices ard oroceaures; ana
grgr\]/slgrllna fcr an efftectlvhe %aca t

. om hv Ppoues -
quuestor: House TATACRaR DN PP Components -,
Data of Request: ~ '18/86
EXPENDITURES/REVENUES (Thousands of Dollars!

OPERATING PY36 | FY37 | FY33 I FY3 FY 90 FY 91
PERSONAL SERVICES 1 1
TRAVEL 1
CONTRACTUAL 1

1
1
1

[EENyEEN

SUPPLIES

EQUIPMENT

LAND i STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0

CAPITAL | I | 1

— _ =
— =

_ =
-

1 1
|

REVENUE 1 1
FUNDING :  (Thousands of Dollars)

GENERAL FUND 0 1 0 0 0 1 0 "o’
FEDERAL FUNDS 1

OTHER 1 [
TOTAL 0 1 0 a 0 u [ A

POSITIONS :

FULL-TIME 1 1 1
PART-TIME 1 1
TEMPORARY 1 1

=

ANALYSIS : Attach a separate page if necessary

Reviewing the definition given for “sole source procurements™, it appears that this

Department would need to write more RFP"s. It does not require an additional

person

however, the overall service response time to the field Divisions will be aifec.ed.
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DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER - CSSB 341 (Jud)am
SUPPORT
April 13, 1986

CSSB 341 (Jud)am - An Act relating to scats procurement practices and
procedures; and providing for an effective date."

Tre intent of the bill is to standardize procurement practices
throughout State gc ernment.

The bill will accomplish the above intent by clearly indicating what is
required of State government and by establishment of a Chief Procurement
Officer to oversee the procurement operation.

Reviewing the definition given for "sole source procurements”, it
appears that this department would need to write more RFPs. It does not
require an additional person; however, the overall service response time
to the field Divisions will be affected.



May 7, 1986

Lee C. Warnock
813 'D' Street
Aichorage, AK 99501

Honorable Senator Patrick Rodey
Chairman Senate Judiciary Committee
Pouch V

Juneau, AK 99811

Subject: SENATE BILL 341, STATE PROCUREMENT PROCEDURES
Dear Senator Podey,

Thank you for sending ne a copy of your proposed state procurement
legislation. | have read most of the proposed legislation and make mny
comments accordingly. Unfortunately, due to the press of business, | have
not been as timely returning my comments as | had planned. Please forgive mny
tardiness.

In discussions with members of your staff, | learned Senate Bill 341 is
approaching finalization in the House Judiciary Committee and therefore will
copy the Chairman of that committee with ny comments. Also, by copy of this
letter | will make ny concerns known to other members of the House and Senate
Judiciary Committees, and my Senator and Representatives.

It would appear Senate Bill 341 has received a great deal of effort and
energy in order to establish uniform procurement procedures for Alaska. |
support uniform procurement procedures for Alaska and recognize their need
but feel SB 341 should receive additional work and review prior to enactment.
SB 341 appears to follow The Model Procurement Code for State and Local
Governments published by the Public Contract Law section of the American Bar
Association. While this is a good starting point, | feel that due to Alaskan
conditions, Alaska should perhaps look to the Federal Acquisition Regulations
FAR) as a more appropriate body of uniform procedures for procurement. The
ederal Acquisition Regulations are a time tested, and court tested body of
rules, regulations and procedures that if followed should provide Alaska the
est procurement at minimal cost with the least bureaucracy. Some of the
provisions within FAR are inappropriate to Alaska and should not be
considered; and, where conditions unique to Alaska are not covered by FAR, SB
341 should provide accordingly. Notwithstanding the Senate Procurement
Committee's great effort in this proposed legislation, | recommend suspending
any further attempts of passage until at such time as SB 341 can be returi.ec



Senator Patrick Rodey
May 7, 1986
Page 2 of 2

to the Senate Procurement Committee for improvement along the lines of FAR
and my attached critique.

I understand several agencies and organizations are now taking active
opposition to this proposed legislation and feel those comments should be
considered as well.

I will endeavor to review the remainder of this bill as time permits.
Acknowledging the shortness of the legislative schedule, and recognizing the
legislature has bills of greater importance requiring enactment and in view
of the concerns | and others have raised; | strongly request and recommend
the summer of 1986 be used to refine SB 341 for future enactment.

The favor of your kind attention in postponing any action on SB 341
will be greatly appreciated and will be of even greater benefit to Alaska.

Attachment

cc: Governor William Sheffield
Senator Tim Kelly - Vice Chairman
Senator Jan Faiks
Senator Rick Halford
Senator Robert Ziegler Sr.
Senator Mitch Abood
Representative Mike Miller - Chairman
Representative John Sund - Vice Chairman
Representative Robin Taylor
Representative Don Clocksin
Representative Fritz Pettyjohn
Representative Randy Phillips
Representative Drue Pearce
Representative Alyce Hanley
Hayden Kaden
Keylend Svendsen
Lynn Collins



ANALYSIS OF SENATE BILL 341
(by page by line)

Page 3, line 22. Define "cause" or reference Alaska statues where cause is
defined.

Page 4, lines 1 thru 12. Perhaps it would be more appropriate for Alaska to
"procure or contract" with a corporation that specializes in this type of
service, to do thes: services for Alaska. Competitive proposals could be
solicited for these services which should offer the state the most efficient
and inexpensive operation for this type of work.

Page 5, line 26, Section 36.30.040. Procurement Regulations. What agency
has oversight to insure these regulations are fair and appropriate so that
legal challenges and their attendant costs are a/oided?

Page 7, line 7, Section 36.30.050. Lists of Contractors. This appears to
create a new layer of bureaucracy within Alaska. Can we afford it? Why are
lists of contractors necessary? How will the costs of creating the lists be
controlled so Alaska gets the best service for the least cost? If the lists
are for the benefit of the state, why charge a fee? Why would contractors
pay a fee to be on lists when advertisement for public work will come their
way through other sources without a fee?

Page 9, line 12. How shall notice be given?

Page 10, line 18, Section 36.30.115. Subcontractors. This section is
apparently intended to eliminate bid shopping and/or bid peddling, which most
contractors would agree to, providing every one conforms to it. Why not have
the contractors submit with their bids, a list of proposed subcontractors,
which to a certain extent can eliminate bid shopping and bid peddling?
However, be advised that due to all sorts of reasons, business arrangements
can change after a bid has been awarded. Why would the State want to be
policeman in this area of public contracting? Let the contracting industry
police themselves by establishing a bid depository.

Page 11, line 3. This \ “eludes project insurance policies obtained by the
prime contractor and portioned to subcontractors. Failure to allow this type
of insurance program on state projects will increase the cost for state work.

Page 11, line 5. This is an impossibility for Alaska. | question why the
State would involve itself in the business relationships between contractor
and subcontractor. The prime contractor is responsible for the performa...°
of his subcontractor and a procurement officer should not be involved with
the determination of the responsibleness of a bidder based upon his
subcontractors. Define responsibleness as used here or reference Alaska
statues that define responsibleness.
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Reference subsections C, D, and E. Lower tiered specialty subcontractors
highly efficient due to their specialization are prevented from working on
State projects by this language arid thus Alaska fails to gain the most
competitive price.

Page 12, line 19. Define "adequate puolic notice". Thirty day advance
notice of public notice of invitation to bid would disseminate information
about forthcoming work over a broader market and thus offer Alaska the best
prices through enhanced competition. Inclusion of state liability for
damages in subsection B removes the inherent risks of bidding and contracting
from the contractor and places the risks squarely on Alaska; a practice |
recommend not be done in view of present budget concerns. This would create
a welfare state for contractors inefficient at bidding but proficient at
filing claims against the State for damages incurred during the bidding
process.

Page 13, line 12, Section 36.3U.140. Bid Opening. Lack of immediate public
disclosure of projects within the public domain, serves no purpose except to
establish an air of secrecy and distrust of the procurement procedures. A
fact which this proposed legislation is intended to eliminate in the wake of
the Fairbanks state office building lease. Failure to immediately disclose
bid results and to offer public bid documents for review eliminates the
policing aspects of the industry in the areas of responsiveness and
responsibleness. Further, it is contrary to the concept of ‘'government in
the open' and review of government actions effecting the public domain.
Likewise, | believe this section will increase the likelihood of bid protests
and attendant litigation expenses. While the State contemplates issuance of
notice of intent to award, others will allege through the courts that certain

bidders should be disqualified and as a result, the courts will be forced to
intervene and disclose the bid results, thus making a shambles of this
section of the proposed legislation. In short, the public interest is not

served by secrecy of bid openings involving public money.

Page 14, line 15, section 36.30.160. Late Bids; Correction or Withdrawal of
Bids; Cancellation of Awards. Opportunities for correction of ones bid are
entirely inappropriate unless held to the stringent tests established within
the Federal Acquisition Regulations or the Defense Acquisition Regulations
(DAR). Other state and federal organizations, such as the Corp of Engineers,
have had to deal with similar conditions and their experience and strict
procedures should be followed here. The proposed language will provide
innumerable opportunities for protests and litigation, all of which are
expensive wastes of time and money. By allowing corrections, the contracting
agency prevents the self-regulating aspects of the contracting industry from
eliminating those who are not responsive. It could be alleged during the
process of bid correction that collusion or conspiracy existed between the
contracting agency and the correcting contractor. At line 28, the State
attempts to eliminate the cold cruel world of contracting by all wing a
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bidder to withdrawal his bid wi-hout jeopardizing his bid security. This is
counterproductive to Alaska's interest and will allow frivolous bidders to
walk away at their whim without penalty. Wy require a bid bond at all?

Page 15, Section 36.30.170. Contract Award After Bids. The proposed ten
percent Local Business Enterprise (LBE) incentive is inapprop. iate if Alaska
intends to require the best possible product for the lowest possible price.
In this perioa of budget concern, can Alaska really afford to pay ten percent
more for its work when the budget is in the hundreds of millions?Language

as currently written between lines 12 and 23 of this subsection precludes
corporations having done business in Alaska for many years from being
considered as an Alaskan bidder even though they have Alaskan interests at
heart but are incorporated in another state. Language intended to assure
Alaska corporations bidding on Alaska work and hiring Alaska.is does not
necessarily guarantee the latter will follow if they can move people up from
the lower 48 and still spend less than the ten percent advantage developed at
bid opening. Further, for projects such as Bradley Lake, Red Dog Mine, or a
North Slope gas pipeline to energize the railbelt and provide export for the
state; world class corporations would be precluded from participating in such
projects by this proposed language. This would prevent the best minds,
procedures and efficiencies from participating in these projects, thus making
it difficult for Alaska to get the best possible return for its participatory
investment.

Page 16, line6. How shall this be determined?
Page 16, line 27. Define "specify with particularity”.
Page 17, line 13. Why not submit with proposal?

Page 18, Sect'on 36.30.220. Standard Overhead Rate. This subsection allows
state agencies to compete against private business, especially if the
agency's overhead is low because it is subsidized by state funds. If this
language is to remain within this proposed legislation, then the overhead
rates should be established by an outside agency independent of the
contracting agency, thus insuring impartiality. In my opinion the proposed
language precludes any incentive for efficiency and thus precludes private
industry, enhances bureaucracy and prevents the state from getting the best
product for the least amount of money.

Page 18, line 25. What penalties shall be impost upon employees for
disclosi-g confidential contents of proposals?

Page 23, line 14, Subsection D. What penalties shall be levied for those who
artificially subdivide or fragment procurement?

Page 24, line 12. Define "promptly".
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Page 25, line 19, Subsection 2. Define "is adequate to allocate costs in
accordance with general 1; accepted accounting principles”.

Page 26, Section 36.30.400. Cost or Pricing Data. |If Alaska really wants
honest adherence and fair settlement of change orders or contract
modifications, it must include in its bidding documents and conformed

contra . the tools for insuring proper cost pricing data. Again, T
sugges he procurement legislation take into jcount the provisions of DAR
or FAF Both sets of procurement regulations have time tested procedures for
dealing with pricing change orders or contract modifications. As written the
proposed legislation indicates all contractors will have to reveal their
proprietary pricing and production details in order to gain a contract. Such
disclosure will eliminate the desire for Alaskan v/ork and thus only the most
inefficient, expensive contractors will be interested in doing work because
their cost and pricing data will not be proprietary.

Cost and pricing data submitted for use as comparison against engineers
estimates for the purpose of settlement of change orders is worthless unless
the data is comparable. Estimators preparing pricing data must be looking at
the same scope of work in the same way. The significant portions of work
must be broken down by the same relative comparative categories such as
labor, materials, equipment, subcontractors, overhead and profit. Further
credit change orders are not addressed by this proposed legislation. Without
these fundamental tools in place within the bid or contract documents,
modification and/or change order settlement will not be timely and the window
of opportunity for the most advantageous settlement will be lost. Unsettled
modifications or change orders result in disputes becoming claims which adds
expensive legal fees for both sides to the direct cost of the change. If
Alaska becomes strangled by a bureaucracy that frustrates settlement of
changes, less honorable indiviauals may feel the need to 'get even' and the
price of work will rise accordingly. Based upon ny years of experience, |
believe Alaska would be best served by streamlining administrative procedures
for inclusion in bid documents so contractors know that specific, timely
relief will be offered for changes. Further, | believe Alaska should prepare
procedures and/or legislation that inco:porate the best of The Contract
Disputes Act of 1978 into their procurement code. In addition, How should an
audit be conducted? Under what guidelines? Again, may | suggest DAR and FAR
be consulted.

Page 27, line 13. Define "adequate".

Page 28, lines 14 and 15. Who shall have administrative review of this
procedure? While it's true most contracts go through a legal and technical
review for adequacy under the law and sound engineering principles, an
administrative review of the contract is also necessary. Alaska's best
interests are often overlooked and the cost of administrating a contract
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is higher than necessary in the absence of an administrative plan for
managing the contract.

Page 29, Sections 36.30.470 and 36.30.480. Such an ambiguous procedure
creates ari impossibility for contracting agencies to settle change orders
taking advantage of any contractor's competitive pricing opportunity.

Page 32, Article 7, Legal and Contractual Remedies, Section 36.30.560 through
Section 36.30.615. The proposed bid protest procedure is both convoluted and
bureaucratic. In ny opinion it enhances an atmosphere of unnecessary
litigation with overlapping areas of bureaucracy that place various elements
of state contracting agencies in the position of prosecutor, judge and jury,
which by all legislation creates numerous conflicts of interest within the
public domain and will strangle contracting agencies attempting to perform
public work.

Page 35, line 4. Who shall determine confidentiality of material?

Page 36, section 36.30.610. Decision Without Hearing. What if the protest
from the very beginning was frivolous and the State's time, energy and money
were wasted by this protest? This proposed legislation should protect Alaska
from this type of needless expense.

Page 37, section 36.30.620. Contract Controversies. As previously
mentioned, Alaska should utilize some language similar to the 1978 Contract
Disputes Act. This would require contractors to submit nd certify that all
information and pricing data given as part of a contract controversy was in
fact all there wasand nothing further was needed for rendering adecision.
This would prevent frivolous claims and limit wasteful andunproductive legal
expenses for Alaska. Further, should the contractor submit a certified claim
and be found either frivolous or fraudulent, Alaska would then have remedies
for recovery of its expenses for dealing with the previously certified claim
later found frivolous or fraudulent.

Alaska should identify and define whaf na3 considered to be frivolous or
fraudulent. This may sound rather harsh for the contractor, however, such

disputes legislation has responsibilities for Alaska as well. It would
prevent contracting agencies from delaying behind vague language such a3 "all
information necessary" iri providing an opinion on the contractor's claim. It

was precisely due to ambiguous procedures by Federal contracting agencies
that the Contract Disputes Act of 1978 was created. Currently this section
does not indicate contractors will be dealt with fairly.

Page 42, line 20. Define "substantially mitigated".

Page 44, line 22. Define "appnpriate action".
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 21, 1986
TO: THE HONORABLE KATIE HURLEY
CHAIRMAN, HOUSE STATE AFFAIRS COMMITTEE
‘\My
FROM: Warren W. Endicoct, Executive Director >°
SUBJECT: Amend CSSB 341(Jud)ara
This is to request amendment ofCSSB 341(Jud)am, "The State

procurement code"™ as it pertains to the Legislature.

Secause of time constraints in the legislative branch and cost
savings by not always wusing the State contract award, it is
requested that the language in AS 36.30.020 be amended as
follows:

"Sec. 36.30.020.LEGISLATURE. The Legislative
Council shall adopt procedures to govern <che procurement of
supplies, services, professional services, and construction
by the legislature, legislators, and legislative agencies and
committees. The procedures must be based on thecompetitive
principles established under this chapter and must be adapted

to the special needs of the legislative branch as determined
by the Legislative Council [substantially equivalent <co the
procedures prescribed in this chapter]."”

WWE :mm



AMENTDMMENTS

CSSB 341 (Jud) am

41

Page 10, 1line 20 through Page 12, 1line

Delete all material

#2
Page 15, line 26-28:

Delete:

"(4) is incorporated under the laws

sole proprietorship, and the proprietor

state or is a partnership, and all partners

state; and"1

#3
Page 16, line 8:

Add a new subsection (d)

FROM ASSOCIATED GENERAL
CONTRACTORS

of the state, 1is a

a resident of the

are residents of the

"(d) The provisions of (b) of this section do not apply to

construction contracts for highways and public works 1if the

construction contract exceeds $5,000."

44
Page 51, 1line 20:
Delete:

"(1) grants;"

Renumber following sections accordingly.



46
Page 54, Line 20:
After the word "for" Delete:

"the University of Alaska,"”

#7
Page 54, Line 21:

After the word "Authority"” Delete:

"and the Alaska Railroad Corporation;"™



FROM. ARECA

Amendment CSSB 341

52, after 1line 6, add a new item (13) to read:
(13) acquisitions or <contracts by wutilities who
operate and maintain state facilities under contract with

the Alaska Power Authority.
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Johua S . Chenow eth Ripry to:
3201 CStmt, Suit* 609
October 21, 1985 Anctiofio*, AUIJu 99503
(907) 2784011
Poucft WO

Junuu. AU«kJ 99911
(907) 4954970
Senator Jan Faiks, Chair r
Senate Select Committee on Procurement Practices o P.0. 8<n 74359
1024 west Sixth Avenue Fg;lt)r;legﬂé4%g1tU 99707
Anchorage, Alaska 99501 (907)

Dear Senator Faiks:

f
This letter is by way of response to Senator Josephscn's August 30

invitation to comment from experience to the Select Ccmnittee on the
ombudsman's‘office’'s experience with procurement-related matters.

As ny September 10 letter indicated,| undertook review of
pertinent complaints. That review consideredmore than 400 complaints
filed with the ombudsman's office and closed since 1980. The review
grouped the procurement-related complaints received amongsix general
categories:

— competitive bidding generally;
— leasing;

— sole source procurement;

— bid waivers;

~ bid award and professional service contract award
appeals; and

— professional services contracting.

Our impressions about the public's principal concerns for the
state's procurement process and our general recommendations to the
comnittee about public contracting concerns are set out below, An
accompanying appendix provides supplementary information as to the
statistical oasis of t™e complaints received and examined and a summary
of significant complaints which have been received.

Alaska's statutes meke a basic distinction between "procurement*
AS 37.05.2*20 - 37.05.280) and “professional services contracting”
(AS 36.98). The information based on examination of complaints received
by this office is reported following that distinction. A third section
collects and reports material coomon to both broad cateqories. | trust
that this is a form usetui to tne ccmnnttee:s deliberations.



Senator Jan *aiks - | - Cctocer 21, 12c

In the main, ny concerns cc to the contract issuance process arc
tne clarity of that process to tne ouclic. ~ e experience of this
office suggests t.nat, while the procurement-i-elatac statutes should oe
closely examinee and the contracting process clarified, within seme
fairly «e!l defined limits tne revision snculd allow agencies to enjoy a
measure of discretion in contract award ana management. "he puclic
interest i-ecuires, however, that agendas which are provided tnat
discretion snail exolain their decisions.

This document oces net treat contract-related sucject matter in

detail. N legislation you may consider will answer all ouestions or
oojecticns wnicn tne auolic will raise. | have triad to identify tne
key points wnicn legislation wnich you /'i.- or will nave ‘jnaer
consideration snould acdress. The points sac out below are tnosa wnicn

| oelieve tne puolic has indicated to be as particularly deficient
(based on an examination of tne numoer of comolaints filed and a review
of investigations comoiatad! or tnosawnicn | oelieve should oe
addressed in order to provide a orocecurally-comoleta contracting
system.

decrement fCompetitive bidding and related techniquesv:

in this letter, | reserve the use of the term "procurement¥ to
cover contract award orccass authorised by the state's Fiscal Procedures
Pet (and similar authority acolicaole to the legislative and judicial
tranches, and the University of Alaska) as distinguisned from
professional services contracting.

The conmon thread running tnrougn the overwneimi‘ng numoer of th*
procurement-related comolaints filed with the omouasman's offices is
that key elements of the process are unfair. 3roadly sneaking, those
allegations of unfairness seem to be most often directed to the
following:

A. Procurement orocedures are unclear or uncertain,
-asulcing in an award of a contract which is
allegedly improper;

3, Agencies imorocerly use, and the Ceoarcment of
Administration erroneously allows use of, "bid
waiver," "brand name,"” "sole source," and
"negotiated contract” procurement techniques in
situations which, the oublic suggests, are properly
suoject to competitive bid;

C. The process by which the issuing agency
evaluates and accepts or rejects bids and by which
the issuing agency determines whether the low aid
nas npen >unmitteo oy tne lowest rssuun*iuir alu-ic'
is uncertain,;



Senator Jan Faiks October 21, 1925

0. The aopeal mechanism relating to award of
competitive bics does not permit a review of the
merits;

E. Tne legislature should determine by law tne
contracting authority and procedures which may be
exercised by the Legislative Affairs Agency (and
associated agencies, including t..is office), the
administration of the Alaska Court System, and the
University of Alaska system. It should provide by
law an outline of contracting systems intended to
safeguard the interests of the agencies and the
rigl.-s of bidders and aggrieved bidders, thereafter
allowing the agencies opportunity to.implement and
make certain their respective contracting
authorities.

Professional Services Contracting:

Though the number of complaints filed with respect to professional
servicp' contracts (AS36.98) has fallen substantially sinci the
legisla cure's comprehensive revision of state law covering professional
services contractsin 1982, elements of professional services
contracting still raises significant questions. In the intervening
years, the public hasraised objections or presented compla'nts.
generally as follows:

A. Exceptions which the agencies have been able to
implement in their use of "professional services"
contracting;

3. In framing and offering requests for proposals
in  contemplation of a professional services
contract, agencies handle RFP1s improperly;

C. In evaluating requests for proposals, agencies
have erred;

D. The appeal process applicable to professional
services contracting discourages or does not permit
fair evaluation of grievances of unsuccessful
responders on their merits; and

E. Exception of the Department of Transportation
and Public Facilities from oversight by the
Department of Administration essentially precludes
uniformity of contracting within the executive
branch; no professional services contracting process
is specifically iaentified in law 'or the University
or Alaska, Accitionaily, the committee may w'i'h to
consider whether to extend the provisions of



ienator Jan raiks tctooer 11, 1935

AS 36.98 to regional educational attendance areas

or,

alternatively, to recuire the commissicner of

education to assure tnac all scncai districts nave

in

place a professional services contracting

orccass.

Ccns”ceraticns acollcaoie to both categories;

The quolie's comniaints anc our oan work on tnem suggest other
eacats of puolic contracting—ootn procurement ana professional services

related—which

A

is deserving of the committee's attention:

Contracts are awarded to rims wma are not

dualities to do ousiness in Alaska at the time of
contract award;

3.

Tne use of contract extensions or continuations

is not well regulated;

C.

Nonorofit rims oceratad with ouolic sucoort ana

government agencies ccmoeta tor puolic contract worx
at an advantage tc firms in the private sector;

0.

State law covering ouo'ic release of information

contained in the documents suomittea in resoonse to
invitations to bid or recuests for proccsals is
unclear;

Z.

State law is too uncertain as to certain ethical

concerns involving state offi<jals or emoloyees
resaonsibla for contracts who are related by olood

or marriage to, wio have a financial or
associational interest in, or wnc are former
emoloyees of a firm sucmittina a oid or resoondinc
to an RFP.

facr ji these is deserving of prief explanation or example.

A Ccmpetitive  Bidding. Without dauot, a major factor
contributing to puoiic oojaction to the state's contracting practicas is

the puolic's

(and prospective contractors') lack of familiarity with

specifics of aoplicaolc contracting practices. A significant part of
the work of the office in the area of puoiic centreing has been to
work with aggrieved bidders ti explain—so far as we are able to ootain
"M-Amat’ tr abnt't par*->:!?re—specific ouestions or concerns.

“he tuolic's difficulties arise, | suggest to you, from

HKKSI
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(1) the incomplete ana rather haphazard form
of the state's general procurement statute;

(2) the dearth meaningful regulations to
implement, interpret and make specific the
procurement system;

(3) the maintenance of contracting systems by
the other departments tied back to the Department of
Administration by only the loosest of bonas; and

(A) the separate procurement processes used by
the legislature and judiciary, and the University.

For someone with no more than occasional 'exposure to it, Alaska's
procurement system is not an easy process to understand. To the owner
of a small business, the process is characterized by confusion.
Contracting within the executive branch typically involves two
departments—the issuing agency and the Department of Administration.

Despite a good effort by the Division of General ‘ervices and
Supply to prepare a comprehensive volume explaining -basing and
procurement in an effort to develop some "liformity in use system, at
the swc of the term of the current administration, Commissioner Rudd
reemphasized that the process of advertising and awarding contracts
would be decentralized through a system of "delegations of purchasing
authority"” and individual "internal departmental policy and procedures
manuals." While this approach to management of the state's procurement
process in the executive branch is generally consistent with current
AS 37.05.220, the absence of a generally uniform system of procedures to
which the public may have easy access is, to ny mind, the source of a
significant portion of the misunderstanding, frustration, and complaint
about the process.

So that, as a general matter, the public may better understand,
use, and have confidence in the state's procurement system, and so that
the legislature and its committee staffs may more readily evaluate
individual procurement decisions, the committee can and should;

(1) revise the applicable provisions of the
"Purchasing” article of the state's Fiscal
Procedures Act—Administration refers to this as the
"Uniform Purchasing Act"—to establish a uniform
system, applicable to all agencies, with few (if
any) exceptions;

(2) strictly and specifically 1linr" exceptions
to the competil've bid process;

— where exceptions are authorized based
on a proposed dollar amount for a contract, the
exception should iave a reasonable basis documented
in tne legislative history of the bill;
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— where exception is mace for any other
reason, they should be autnorisea end aoaraved only

if consistent with identified stsnaaras of
evaluation;

(3) require one agency—crob”oiy the
Cecartment of Administration—to imoiement,
interpret, or make specific the re-enacted

provisions in a way that is uniformly aoolicaole;

(a) recast the procurement system in a way
that does not rely procedurally on "delegations of
authority” and internal "procedure manuals;” because
procurement affects tne puolic,- it should be nmade a
puolic process: a description of the procurement
process apolicabla to all agencies snhould be adooted
into the Alaska Administrative Code in accoraance
with the Administrative Procedure Act.

Secondly, in any revision of the "Purchasing"” article of the Fiscal
Procedures Act, specific attention snhould :e given to a nunmDer of key
facets that have been the basis of significant comolaints to this office
that a™e .not now carefully prescribed by law:

(1) the issuing agency should be required to
identify and describe evaluation procedures and
performance criteria before bids are solicited;

(2) bid specifications or criteria should be
certain, not vague, ana direct vendor involvement in
the cevelaoment of specifications should be
eprevented;

(3) sufficient time should be allowed for bid
suomissions; and

(A) agency decisions concerning the
disoosition of bids should be promotly communicated
to all bidders;

3. Alternative procurement procedures. rhe committee snould
undertake"! careful review of' tne statutes authorizing alternative
procurement techniaues. In this category | place the use of "negotiated
contracts” (AS 37.05.230(2)), "bid waiver" (AS 37.05.220(2) ad
AS 37.05.220(1); AS 35.05.040(3)), "brand name", and "sole source" (AS
37.05.230(2); AS 35.05.04G(9)) techniques.

Use of these techniques has given rise to one of the largest
categories of como'aints involving procurement oractices. Typically,
the comolaints are suomitted by prospective ccmoetitors wno leem of the
rnnrrqr.T awara only after the fact. Our exoerience has been that the
agencies OTteN fail to document, or incompletely explain, the reasons
for usina one or another of these tschnicues. Our experience has also
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been that the Department of Administration's Contract k.view Committee,
which passes on these submissions with a recommendation to the
commissioner or her designee, is little more than a rubber stamp—
indeed, the committee typically operates with a rubber stamp—that does
little to effectively check on the appropriateness of these exceptional
situations.

Surely there is a legitimate place for exceptions within a
government procurement system. But the legislature should act to assure
that the use of these techniques is confined to uncommon situations.

| suggest to the committee that no method of internal review and
recommendation can be as effective as public scrutiny, simply stated,
the legislature should provide a system by which the public may have the
opportunity to better understand and be able to evaluate these
authorized exceptions and their use.

To that end, ny recommendations to the committee are these:

(1) The committee should reconsider the "best
interest of the state"™ standard. Agencies relying
on that standard, or on any standard which the
committee ney substitute ‘or it, should not be
allowed to proceed mere”™ jv concluding that a use
of the proposed exception s in the "best interest
of the state."” Rather, the agency should
demonstrate and document, in advance of contract
award, exactly how the state's interests are to be
best served by the proposed decision.

(2) Unless an exception is clearly required by
an emergency condition—and here | have in mind the
qualifying definition of AS 44.62.270—the intention
of an agency to enter into a contract based on a
"sole source,” "brand name,” or "bid waiver"
exception should be publicly advertised for not less
than, say, 10 to 14 days preceding contract award;
advertisement or publication of notice to award in
the Alaska Administrative Journal (AS 44.62.175) may
well be sufficient for purposes of public review
without incurring to the state substantial
additional costs of publication.

C. Low bidder versus lowest responsible bidder. A third conmon
category of complaint to this office arises wnen an agency fails to
award a contract to the low bidder. Under current law, the award of
contract is made to the "lowest responsible bidder,” and the
determination of the identity of the "lowest responsible bidder" rests
with the issuing agency. The applicable statute is AS 37.05.240(a).
Typically, in the instances we have examined, the agency has reason to
withhold che bid award, citing factors which it believes renders the low
bidder "nonresponsible.”
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Investigation of several complaints suggests, ncwever, that there
are shorttcmings in the tracess oy wnicn the issuing agency evaluates
bids and determines that the "lev, bidder" ana ‘lewest responsible
bidder" are not synonymous, where, for example, failure to award to tne
low bidder turns on a question of wunit price, failure to meet
cualifications specified in the bid invitation documents, *2ilure to
provide a band, cr other bia-related factor, these can oe objectively
reviewed, and we usually find nc merit in tne oomolainantls grievance.
If, ncwever, the agency's decision not to award to the low bidder is
based on more suojective factors—the agency's evaluation of the
bicder's past per-‘crmance ana reputation, estimated oacaoil 'ties, or
financial capacity—our review necessarily involves an examination of
the veracity of these factors and wnettter the agency has appropriately
applied them.

The committeels revision of the "Procurement” article should assure
that, in circumstances in which the agency decides to find a low bidder
or bidders "nonresponsivel anc to awam to another party, the issuing
agency provides to the lew bidder, to the 'owsst resoons.ible bidder, ami
to anyone who nmy have an interest in the outcome, a oomoleta statement
of the oasis for the agency's decision to fine a Piacer or bidders

"nonresponsive." That notice snould be given in advance of, or
simultaneously with, oid award. The legislation should reouire strict
adherence to the provision: if the agency fails to provide a comolete

statement at the time rsouired, award of the bid snculd be disallowed.

0. Appeal procedures. It has been ny experience that complainants

aoproach tne office ev the ompuasnan to protest bid awards oecause they
do not know that 2 AAC 15.100 provides opportunity for administrative
auoeal or because they were unable to use 2 AAC 15.ICO because of its
recuirement of prompt (i.e. five day) protest. Save only for the five
day recuirement (imposed by AS 37.25.240(a)), tne appellate process
available to disgruntled biacers is wnolly a product of regulation,
without specific statutory direction.

While 1 have no specific criticism of the agency's handling of
complaints on appeal—and, indeed, the process, wen it warxs, seens to
orpviae sound ana timely decisions—in this review, the committee should
consider the sufficiency and effectiveness of the current aoceal
procedure. It snould, to ny mind, determine either to soeil out, in
statute, specific procedures for aooeal or, alternatively, direct and
reauire one agency (prooaoly the Department of Administration) to
fasnicn a comprehensive aooeal mechanism containing such safeguards as
tne committee may find necessary.

In any event, the committee should reconsider the time Ilimit in
which the aggrieved biacer must submit the aopeal and the content of
what is to be submitted: five days is simply not sufficient time to
aggrieved bidders to gather and suomit information sufficient to allaw
the department to review these matters on their merits.
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E. Procurement orocesses applicable to state government agencies

outside the executive brancn. Significant numoers of procurement-
related complaints have been filed against the University of Alaska
system. Investigation of them is almost always a significant exercise,

largely because of the few refer* ces available to guide the
investigator. The authority of the iniversity system to contract
substantially independently of the Ceoa ‘tment of Administration rests,
in statute, on the thin thread of AS 14.40.340, a statute which directs
only that the "competitive bid practices set forth in AS 37.05.230 apply

to the University."” University officials themselves are without
direction as to whether any ether procurement elements of the Purchasing
article of the State Fiscal Procedures Act aoply. Hence, the

University's approach to contracting is independent of other executive
branch units. Surely in a system that manda.es aaherence to competitive
bidding, the legislature should act to assure that state statutes
establishing the wuniversity system eithrr impose or otherwise, assure
that the University of Alaska has developed a comprehensive, uniform,
and procedurally sound purchasing procedure.

Sc .ar as | have been abie to determine, the legislative branch
acts without the benefit or constraints of any body of legislatively-
onactad procurement law. There is a fine irony, then, that for the
period under consideration few complaints have been lodged against
contracting practices of the line agencies of the legislative branch,
and even fewer against the Court System. The same suggestion applicable
to the university system should be understood, however, to apply tr
these.

Professional services contracting:

Fewer significant problems seem to attend the issuance and
performance of professional services contracts. The enactment of
AS 36.S8 and the department's subseauent adoption of pertinent
regulations in 2 AAC 17 (17 AAC 7 for professional services contracts
issued by the Department of Transportation and Public Facilities) has
provided a sound general procedural basis. In the main, the complaints
we have received have been directed at the substantive decisions nede in
conjunction with the process rather than against the process itself.
The legislature's anactment of AS 36.58 and the departments' efforts
directed at improling professional services contracting have been useful
in reducing the number of complaints.

A. Exceptions which the agencies have developed to the proper use
of "professional services” contracting”™ In the 1582 enactment covering
contracts let for professional services, the term “professional

services" is defined as

professional. technical, or consultant's
services that are predominantly intellectual in
character and that
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(A) include analysis, evaluation, prediction,
planning, or reccmrnencaticn; ana

(3) result in the production of a report or tne
completion of a task.

Complaints reaching this office call into cuesticn the strict
applicaai lity of the professional service contract recuire.ments to
certain professions wnicn car.nct oe readily evaluated througn an RF3.
The specific complaints relate to attorneys' services—principal ly
contracts issued Oy tne Department of Law and tne University of
Alaska—and raise a cuesticn as to *net.her there should be created an
exception to tne professional services contracting statute for services
of professionals wusing a Ilimited solicitation process where tne
interests of the state oemonstraoly so require.’

3. "he framing and offering of re-uests for proposals. A fair
numoer of complaints received since mia-Lb32 nave cailed into tuestion
agency ccmn'riance with tne offering recuirenents of AS 26.53 and related
regulations (2 AC 17 and L7 AAC 7). Typical c.halienees have nao to oo
with failure to circulate an RFP to a comolainant, provision of
insufficient time to resoona to an RFP ("quick ceaal"nes"), and the
sufficiency of the information provided aoout the RFP on wnicn an
interested party could depend. Aonlicaole statute (AS 26.93.020) and
regulation (2 AAC 17) require that the manner of solicitation by an
agency must Ce consistent with law Out, beyond that, the issuing agency
has latitude to solicit. Our evaluation has usually been on the basis
of the reasonableness of the agency's actions, and we have generally
upheld agency decisions.

C. The agencies' evaluation of requests for proposals. Since
1982, the orof’ass oy wnicn tne agencies conduct the evaluation of RF3s
has stimulated comolaints to the cmoudsman. Elements of these

conriaints have included requests that this office

— determine and report the identity of the
evaluators;

— pass uoon the qualifications of the evaluators;

— determine whether selection criteria were
prooerly applied;

— consider and evaluate the duality of the
successful oraposal; and

— criticise agencies for their use of"outside"
evaluators (i.e. contractors to or third parties
not emoloyed by the agency).
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We have generally looked to the record of evaluation—to the extent we
are able to find one—to determine whether there has been substantial
compliance by the agency.

While | cannot ask the Ilegislature to consider additional
provisions that would rigidly bind the way in which agencies complete
tneir evaluations, it would surely be useful—and | would encourage the
committee to consider—amending AS 36.S8 specifically to require that
the records of the evaluators be put in useful form and be retained.
Since review of proposals is typically conducted and discussed by an ad
hoc committee, | believe the legislature should be clear in indicating
whether the state's Open Meeting Law should apply to these
deliberations.

One rather apparent shortcoming, though not yet the subject of an
investigation, is the tendency of agencies to minimize or eliminate
"cost" as a significant evaluation variable. The committee may want to
consider amending the evaluation provisions of AS 36.9S5.040 in sone way
to specify that contract "cost" may not be ignored or omitted as a
substantial 'variable in the preparation and evaluation of RFPs.

D. The appeal process requirements discourage fair evaluation of
Grievances on their merits'] A recent series of complaints calls into
question 2 AAC ’'7.050‘s provision that an appeal must be filed within
five days. The regulation parallels a statutory provision in the
procurement statute.

Consistent with mny philosophy or operation of the ombudsman's
office, an agency should act on appeal to evaluate the me.its of its omn
performance. For the reasons indicated in the preceding provision
covering procurement, the coraiittee s ould extend the appeal provision
and should set the limitation by statute.

E. Exceptions and exclusions. | want to say again that the
legislature's enactment of AS 36.98 has gone a long way to improve
professional services contracting. Guided by the Department of
Administration, the bulk of state agencies seem to have improved
performance in this area.

The exception made in law for separate treatment by the Department
of Transportation and Public Facilities should, in my judgment, based on
that agency's handling of a vast number of professional services
contracts, be reconsidered, and the department brought under the
umbrella of the Department of Administration.

There has come to this office's attention one or two instances of
alleged deficiencies in the award of professional services contracts by
regional educational areas. The committee may want to act to have the
commissioner of education assure that school districts generally have in
place some rational means of assuring proper preparation, solicitation,
evaluation, awdru, and appeal Pi .hssc. contracts.
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In this last category | discuss five general comrade-delated
complaint supjecrs tangential to the principal categories. All appear
ta Tie to warrant legislative attention.

A.  ?rQSoective tcntractcrs net Qualified to conduct ousiness. An
oft-rspeataa grievance oy wunsuccessrul ccmoetitors is tnat the
successful party was not Qualified to ao Pusiness in Alaska at tne time
the Oid o* proposal was sucmttac. Investigation can reaoily determine
wnether the successful oarty was qualifiec oy vi-tue of navinc a
ousiness license ano, asaoolicaole, oeing incorporatec or authorised *3
do ousiness as a corporation.

State law dees not raauira aualification wuntil the time the
contract is executed. As Qualification is somewrrat nominal, tne
committee may wish to require, Oy law, the determination that a o*Hcar
(or respondent to an RF3) is ncn-rescons* /e if the individual or firm is
not Qualified to do ousiness in the state at the time of sucmissicn of
the bid or oroocsal. Thereafter, implementation wouldrecuire all
Pidoars 0; resocnhoenta to list their credential in their sutmissions.

3. Contract extensions or continuations. A growing numoer of
comolaints calls into Question tne constraints (or, more prooerly, tne
lack of constraints) on agencies which propose to extend or continue an
existing contract. Renewal options are in derogation of competitive
bidding or reissuance of an RFP. While their use is accented as a
matter of sound puolic contract administration, they are regulated not
by statute or regulation, but usually arise out of option clauses in
existing contracts (or reouire securing a "bia waiver” if no option
exists). | am particularly struck oy tne numoer of contracts to whicn
our attention is called in which the period for which an ootion may oe
renewed greatly exceeds the duration of the contract for the oericd for
wnich originally executed.

The committee should consider whether soecific provision by which
an agency other than the contracting agency (or same other independent
review process) examines and aooroves (or cononents an) a orocosaa
extension or continuation. Again, since the extension process is itself
an exception to the norm, as with the recommendation | have maede for all
exceptions to competitive bids, extensions or continuations snould oe
justified by the requesting agency and should be puolicited in the
Alaska Administrative Journal.

C. Nonprofit firms and government agencies competing with private
sector business. This topic covers a mix of concerns wmc.0 have oeen
broucnt to our attention at one time or another. The comolaints nave a
conmon source'—private sector firms who believe, correctly or otherwise,
that Jirms and individuals suoccrtac by the ouolic sector—non-profit
corpurations or goverrniierit entities themselvestojoy 1 competitive
advantage in the award of puolic contracts. The suojact has arisen witn
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reference to both competitive bid and professional service contract
awards.

Broadly speaking, there is seme basis to suggest that these

objections are credible, though little evidence to conclusively
determine whether the state's interests are well served by the
applicable statutory provisions cn which they are based. | call it to

your attention as a kind of complaint which probably deserves
legislative attention though it may not now warrant any attempt at
correction.

D. Disclosure of bid documents and bid submissions. A fair number
of complaints to the office addresses tne largely uncertain question of
whether draft invitations to bid are public documents and whether bid
submissions should, in whole or in part, be nade public at the time of
bid award.

The legislature should decide the matter, clearly indicating
whether or -not these are public documents and, if they are, at what
point they should be made public. This may be no more than revising the
penultimate sentence of AS 37.05.240(a) tc apply generally to all
competitive bid situations and making clear tnat, whatever is decided,
the determination is generally applicable to all agency procurement
efforts.

E. Ethics considerations. Beca.use the award of professional
services contracts depends on the agency's evaluation of solicitations,
this office has received an unusual number of complaints alleging or
suggesting existence of a conflict of interest (or apparent conflict of
interest) between, on the one hand, persons preparing therequests or
evaluating the materials submitted and, cn the other, competitors of the
complainant. Typical situations cited include instances of alleged
collusion involving persons with relationship by blood or marriage,
persons having common financial or associational interests, and
individuals formerly employed by the agency now partof a firm
responding to an RFP (or vice versa) in which intangible factors may
weigh heavily. We can and do investigate to determine if the factual
situation giving rise to the conflict or apparent conflict is as alleged
and have critically examined evaluations and the evaluation process to
determine whether there was an effect.

At this point, where the committee's attention is focussed cn its
two major subjects—public c'tcracting and ethics—I respectfully urge
addition of some body of law that essentially describes permitted or
prohibited relationships that may have an effect on contract evaluation
and award.
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Than* you for tne occortunity to resocna. If
in your deliterations, piease contact me.

Jac.-pic

Enclosures

Sincerely,

Jonn 3. Cheneweth
Cnouds.man

Cctocer 21, 1IScS

I may assist further



APPENDIX:

1. Methodology: Our review examined ana considered <134 complaints
filed with the ombudsmanls office and closed between January, 1980, and
September 30, 1985. The review grouped the procurement-related
complaints received among the general categories outlined in the letter.
The largest single category of these complaints—an estimated 50 -
65%—involved complaints generally relating to competitive bidding
practices. In lesser numbers, the complaints filed with ny office
involved roncems relating *o professional services contracting,
exceptions to competitive bidding, appeals, and a variety of otner
grievances and .oncerns loosely identified under leasing and purchasing.

2. Trends and indicators: As you might expect, the bulk of the
competitive bid-related "complaints were filed against the executive
brancn agencies principally responsible for contract award--the
Departments of Administration (79 complaints), Transportation & Public
Facilities (68 comolaints), and, surprisingly, Commerce S Economic
Development (33 complaints). Apart from the executive brancn agencies
directly covered by AS 37.05.220 - 37.05.280, the University of Alaska
accounted for an additional 28 complaints.

The professional services-related complaints were less numerous and
more widely scattered 'though tne same four agencies listed immediately
acove topped the list). Most noteworthy, in ny judgment, is the
significant reduction of professional services related complaints since
enactment of the 1982 provision (Ch. 144, SLA 1982, now AS 36.98). The
tallies are:

1980 19 comolaints closed
1981 13 complaints closed
1982 12 complaints closed
1983 15 complaints closed
1984 6 complaints closed
1985 to-date 2 complaints closed

67 complaints closed

This downward trend in profession*1l services contracting complaints
filed with this office at least suggests that the adoption of
comprehensive legislation on that subject has answered many of the
original objections of the complainants and provided an effective means
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ecr ooto titaoor’es. .curt i/stem 5 ttmplahts *3 ™ .0C"ve
srancn  a :omc<a;nts. and PEAA-ra;j-afl omcl2inis’ - cjrynsnz
orievances account for an in$ig»rmlean: :cr'.;-n octal.
3. 3cme examples of specific complaints ’cei/ed:

~rocuremept (Competitive oida-nq ana -elated techniques):
A. Concetitive Bidding.

Tne sc-called Uniform Purchasing Act wes anactsd in 1955. Aoart
from tne 1982 effort to oetter describe authorized professional services
contracting reauirements (wmch, themselves, constituted in exception to
the Uniform Purchasing Act), recant legislative amendments to tne Act
nave not been significant. Througn 30 years of use, tne lead agency,
the Department of Administration, nas had amole opportunity to identify
and develop procedures ano definitions oy wnicn che Purcnasing Act's
provisions may oe consistently applied. 3ut the department's efforts to
Uy down a body of law tnat would apoly to other agencies and wnich
mignt orovide explain to the ouolic interested in contracting with the
state nas not been particularly helpful. Except for provisions covering
bid rejection and appeals, the regulations relating to competitive
oidding, 2 AAC 15, ado little to the purlie's understanding of how tne
"ssuing agency and the Department of Administration ney be expected to
perform, ana wnat standards nmy oe aopiiad to measure tnat oer"ornance.

Agency ourchasing significantly dscencs wucon a system of
‘delegations of purchasing authority” and agency "administrative
manuals." See, in this regard, ment of January 10, 1333, of former
Director of General Services and Suooly George Elgas. This is
conslstent with AS 37.35.220 giving to the Department of Administration
authority to prescribe purchasing and ieasing arrangements and standards
for use by themselves and oy other agencies.

However, this system in essence recuires tnat those wno conduct the
stite's procurement business, those wno have an interest in doing
bus'ness with the state—and those wo nmay have to check on now that
business is entared into—try to gain an understanding of how more than
a dozen agencies shall M.nduct their affairs. Moreover, it is far frpm
cer.ain to many how tne University of Alaska system "fits" into
Purchasing Act requirements, and there is, so far as we nave been able
to determine, nothing to cover contracting by che legislative and
judicial branches.

The nadir of this system of interagency "authority delegations"” is
PcT"aGS 0cSt Il luscCiTtic 0/ SiTibUdsman i.0.mdiHinr -oi-i.-,%., _ .imp";".
against tne Division of Parks of the Department of Natural Pesources.
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The complainant called to seek an explanation as to now the envision had
avoided seeklng a competitive oid in conjunction witn gravelling

operations. Investigation suggested that a delegation of authority
(Administration to Transportation and Public Facilities) supporting a
master contract for vehicle and equipment rental had  been

inappropriately applied to support the Natural Resource division's
subsequent acquisition and use of a vehicle. One was left with the
impression that Administration's delegations of authority to its sister
agencies were fairly flexibly interpreted by those agencies to help
themselves (and third agencies), and would be stretched so far as
necessary or convenient to defeat the competitive elements of the
procurement statute if that suited the purpose of the agency securing
the delegation. Anpbng the line agencies dependent upon the grace and
favor of the Department of Administration to secure their procurement
authorities, the Uniform Purchasing Act had become, if you please, state
government's in-house version of the shell game.

Under such a loosely-organized and -operated system, | am truly
surprised that we have not received more complaints.

The relatively small number of complaints is probably due, in the
main, to the good efforts of the Division of General Services and Supply
in trying to provide a measure of order to competitive procurement. The
most useful commentary to current Alaska practices is that division's
owmn Administrative Manual covering purchasing. | ccrmend that volume to
the committee's attention.

Complaints to ny office generally relating to competitive bidding
have spanned the range of procurement practices, running from purchase
requisition, through conduct of the process, making of exceptions, and
handling of aooeals, to claims of unethical practices and improper
influence in the olanmng and evaluation process. M letter hignlights
topics in which 1 think the competitive process is particularly weak or
to whichthe committee nmay wish to give attention for other reasons
indicated.

I. The first involves the sufficiency of the issuing agency's
planning and evaluation procedures. Some complainants have come to the
office—typically, after their bids have been rejected as
"non-responsive”—claiming that the process followed was significantly
flawed, to their detriment. Investigation by this office suggests that,
in virtually all such cases, the "Invitation to Bid" was the critical
document, and that the problem ofconcern to the complainant lay in the
issuing agency's failure to provide sound specifications as to what was
required. While the statutes and regulations are silent, the Division
of General Services and Supply's omn guidelines on the point are useful:

Specifications [of goods to be bid] are one of the
most important elements of the purchasing process.
Specifications communicate what is required or
desired, and are the primary basis on which bids are
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awarded. specifications  should ~oe  clearly
understanaaole, open, and unrestr'ct*ve.

LThe division] must insure the sPecn‘lcatlon that
|nany acc?mpanles the did is net restrictive ana
does rot features or for a level of quality
not neeaed for the Item's intended use.

fair reading and aooiicacicn of these princioles micnt nave
av0|d%d such comolalnts as r31-0811 and three others, 7 1381 challenge

now-defunct energy audit program, . *n  which,  among  ot.ner
assertions, the. comolainants . oresanted” valid. allegations i wnicn
information pertinent to the ojd orocess and criteria on wnich the oids
were to oe evaluated were not fully disclosed.

2. Asecond objection goes to a lack of time. Comolaipants have
raised the. (iuestlon 0f the amount of time wnich a prospective bidder
snould nave to evaluate a Oid invitation, clarify ouestions, and prepare
and suomit a complete aid. _In "30-0004, for example the comolainant
alleged that, fallowing a major alteration to a bid, the Issuing agenc¥
id “not extend tne deadline for receipt of oids to oroviae sufficien
time to revise the submission, and in_ "30-09Q4 ana others, the
comolainants asserted they had been given insufficient time ta prepare
responses to reouests for land clearing contracts. On the opoosite
side, in 579-0945 the comolainant objécted to an extension of ti.ie
after comoetitors advised. the'issuing agency that they could not meet an
existing suomission aeaaline.

In .the aasence of any standard covering time al:owea for bid
preparatlon ana suomlssmn éxtensions, with are exceptions, complalnts
claiming lacx of |C|ent time are tyeplca ound unsunp orted. 1 The
commltt e snould con3|der language covr ? minimal offeri oerlo s or
otherwise = estaolish, a 'reasgnable” 1time period der's
consideration of inyitations to bid, and should consider tne matter of
extensions ana nocifioatian of those extensions to interested oarties.

3. The last topic covers, generally, communication of decisions
made with resoect to bids to the bidders.

Some numoer of complaints cover situations in wnich bidders are not
advised as to the successful bid, thereby precluding possible aooea’.

There s also the situation in which all competitive bids are
re{ected Comoetitive hids ma be rejected and the Invitation to bid
aside. The statute (AS 37.05.240) “is silent on notification of this

decision—one that is typ |ca%/ made, or should be .made, in the event
that issuing aggncy contempla es negotiation of contract for whch an
Invitation 2orevmusy let. ~ So, for. examole, comolaints
A81-0782, J81 034G, *3 0753, °A83- |021 and ~ J83- 930 all ~ raised
t'jes™cn« "Mamina to 'moroc;- cancellation of nvitaf>on? to b’d and,

in some, questions of sufficiency of notice were raised.
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Our comolaints notwithstanding, those who have prepared and
submitted bids only to have the issuing agency decline to award on the
basis of competitive bid nmay have a claim against the state.
AS 44.77.010(c). King v. ASHA 633 P. 2d 256 (1981). Accordingly, the
committee should give careful consideration of the state's obligation to
inform competing contractors of the decision in these situations.

9. Exceptional procedures.

A number of complaints raised questions atcut an agency's use of
"bid waiver,” "brand name product,” or "sole source contract."”
Complaints covering this topic are consistent, and the situations which
have been directed to our attention suggest that this topic is one of
signi ficance.

1. Our experience strongly suggests, first, the need to build
better checks against the writing of unnecessarily "tight" bid specs to
cut off or reduce opportunity for competition. Some examples should
serve to illustrate.

Companion complaints J80-0312 and J82-0289 examined the decision of
the Department of Fish and Game to use specific brands of incubators
purchased outside the competitive bidding process. Investigation of the
first confirmed use of the so7e sr»j**ce purchasing technique—requiring a
specific brand (for which the agency had no data on which to base a
justification and no evidence of evaluation) of hatchery incubator be
installed by the contractor; the agency sought to avoid evaluation of
the exception by running the reauest through as part of construction of
the facility, that is, as an adjunct of a capital improvement. Just
when we thought the agency understood its obligations under the
purchasing provisions of the Fiscal Procedures Act, it tried again. At
that point, our only "weapon"—one hardly adequate, in my view, to
assure that the matter would not be encountered a third time—was to
review and re*ine the purchising authority delegations to the Department
of Fish and Game of the two lead departments.

The issue in a pair of unrelated complaints, A80-0139 and F84-0490,
involved the use of bid specifications that, in the case of the former,
designated by brand name and, in the latter, unreasonably restricted
competition (essentially allowing only one product to qualify) without
being based on a valid technical reason. As to both, the agencies
accepted and agreed to implement, at the level of their individual
policies and procedures, standards to address specifications that would
not wrongly limit or eliminate competition by relying on designated
brand names or by imposing unreasonable restriction or specifications in
a competitive bid.

In A83-01059, | challenged the University of Alaska's reliance on
brand names (rather than performance criteria) for acquisition of a
library security system. University officials defended, contending that
use of or reliance on brand names is a well-established means of
orocurement.
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2. Our enoerience suggests, too. toe sidni*icance of a -*¢7
documented Pic *ile during an independent -evew 0o*a ourcnasina
decision. Unrelated investigations 434-0605, 4go-C5ZS and 430-0139 wel,;
illustrate the contrast.

In the first, filed against the Division of Mental Health and
Developmental Disabilities, investigation wes aoie to snowthat, ror
guard services at API, the division had demonstrated that a soie source
exception would well serve the interests of the state, had secured
necessary aoorovals in advance, and nad otherwise proceeded in a
orccedurally correct manner, we founa the tomolaint "unsuooorteo."

| also found ’'unsuooortad” tne oojections made to tne Oeoartment of
Transportation and Puolic Facilities' award of a street lignt ser/ice
contract in A30-052S. The lights in question were situated in downtown
Anchorage ana interspersed with street lignts on -pads for wnicn the
Municioality nad rtsoonsibility. The matter nad been tnorougnly
researcned and reviewed oy attorneys, wo had found a reasonable Oasis
for the state's decision.

A80-0189, by contrast, involving purchases Oy the Oeoartment of
“ransportacion and Public Facilities restricted to a oarticular brand of
heavy-duty tractor, was oased on an outdated oreference for that
particular Orend tnat had not been independently reviewed or verified;
past oreference, in other words, governed the direction of then-current
purchasing practice, until the purchase of one kind of vehicle became an
ingrained haoit. W criticized the agency and securedfrom them a
commitment to draft a written oolicy covering limitations on pid
specifications.

3. 3v law (AS 37.05.23012)) an agency may negotiate a contract i-*
it finds that it is in the oest interests of tne state. An "authority
to negotiate" ;s a orereauisite.

ATTls ana negotiated contracts have contrioutec; their snare of
oroDlems, notaoiy those wnicn are authorized after a puolic comoetitive
Oid advertisements in  wnich all bids are rejected. Wecar usually
examine and exolain that.

What we can':: axoiain, and wnat the comnittee snould give attention
to, is the aosenct of any statutory or regulatory fnmeworx suggesting
wen an AfN is orooer and wnen it has been prooerly issued, and the
scope and duration of the authority granted under ;ne ATN. So, for
example, there is the complaint occasionally presented raising a
que_tion as to wnetheran approved AIM retains i long-term validity ana
whether an agency was improperly depending on an aooroved ATN to meat
one set of circumstances when those circumstance*; have do* onstrably
changed.

rhere is, | suggest, no more critical examination which the
comnittee can give—no .nor* essential steos that it can direct to
improvement of state contracting procedures—than this matter pf
anjnin i r m/aty—<&jmnr** aC 3v.CUn'Ch CCfnD-r'i «** / m~nni np T i»n
week, for examole. | exoect to conclude an investigation (A85-Q941)
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contesting the decision of a '-apartment to aware * sole source contract,
in which the Division Director 3ob Link and Professional Services
Contract Specialist Vincent Isturis are reported to nave advised the
inve-tigator that the department cannot check requests for alternative
procurement methods submitted by state agencies and must take each
department's word that it has "demonstrated” that a sole source is
appropriate.

In the absence of any effort to meke an independent determination
that "alternative procurement” is in order, how can the public be
expected to have any confidence in the current procurement system?

The committee should develop botn clear standards and a public review
process in this area.

C. Low bidder ve"sus lowest responsible bidder.

This is not a complaint that we often receive. One example may
well be the Iland clea>-'ng contract example (F80-0904 and others)
mentioned aoove also raise*, questions concerning the eventual award of
contracts to parties not submitting the low bids. It another, A83-0881,
the Department of Administration's oan Divisio: of Telecommunication
Services awarded a contract to other than tne lov, bidder and neglected
to advise bidders of their right to appeal, thereby cutting off
challenges to the contract awaid. Our recommendations urged, among
others, adoption of an appeal process and the development of related
policies wnich would contribute to improved handling of bids.

Oespite a relatively low volume of comolaints, this is an area with
potential abuse. Statute (AS 37.05.240(a)) and regulation (2 AAC 15.040
and 2 AAC 15.060) authorize award of a bid to a responsible bidder and
withholding of a bid from one who is deemed non-responsible. One
regulation, 2 AnC 15.040, authorizes the division to exercise discretion
;n tne matter, but our experience, in the limited number of comolaints
that have raised a claim of unreasonable ‘n, suggests that the
reasons justifying the exercise discretion are not documented.

In my judgment, the committee should

set dowmn the standardsagainst which a

biddermay befound non-responsible; if
determination of standards is delegated to an
agency, the standards should be set out in

regulation; and

require determinations of non-
responsibility to be fully documented; documentation
should include a brief, albeit comprehensive,
explanation of how the bidder or the bidder's
submission does not comply with one or more of the
identified standards.
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2. ~cogais.

An  aooeal process for competitive o07™cs anG *or alternative
procurement is authorized by statute (AS 37.35.240(a)) and imolemented
by regulation (2 AAC 15.100). Unlike professional services contracting,
described in !l below, the five day Ilimit ;or taking appeals in
procurement-related matters is a creature of t.ie statute.

Tne system in place effectively precludes, in ny judgment, a review
of an aooeal on its merits. See discussion in [1(3) below.

5. Procurement processes aoollcaole to state tovernment agencies
outside the executive prancn.

This tooic is intended to soeax briefly to University, legislative
and judicial brancn procurement. As to *the latter two, [ have o
suggestions out, by analogy to the professional services contract
enactment (Ch. 144, sn 1382), the legislature snould consider—or may
want tne Legislative Council to consider and recommend—some range of
procurement enactments covering tne legislature's oan acouisitions.

Md single investigation oromots inclusion of this eccimendation.
The reu -'nenaation is empirically based: tnrougn the 5- year period
considers, the University of Alaska was the source Of a significant
numoer (28) ot complaints.

edespite the University's preparation and recent presentation to the
committee of tidy summary books (implying that tne procurement ano
decision review processes of tne University are well established and
well recognized), a review of the comolaints received by this office
suggests tnat tnere is a fair degree of confusion anong administrators
as to wnac rules co aooly.

All of the opjections noted nereinaoove to contracts awarded under
the Uniform Purchasing Act have oroDaoiy, at one time Or another, o™an
filed against the University. 3o, far example:

— In A3Q-0850, a complainant charged that
University officials had failed to award a bid to
the lowest bidder and had altered aooiicaole bid
specs on wnich the award was eventually made.

— In "31-0620, tne University awarded a
telephone system contract to one vendor wnen use of
a  multi-step competitive bidding procedure,
sometimes used by other executive branch agencies,
would have accommodated a competitive procurement.

— In r31-10<49, the comolainant charged tne
University with, among other things, unfair cental
of a subcontract award in  wmch cortract
uudc 1CZ - *0 M~ reTf Ma  whif U1 dtinCul
opportunity for complainant’'s company to provide
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evidence of "eaua! or better" equipment that might
be substituted. Finding tne complaint
"unsupported,” the office nevertheless asked
University officials to commit themselves to an
examination and development of a substitute system
of procurement, emphasizing development and use of
broader specifications uniformly applicable to all
contracts which it proposed to let. University
officials rejected tne recommendation, indicating
that Facilities and Planning staff were simply too
busy to make major changes in a system which they
believed was adequate.

In  A82-0938, investigation supported
complainant's assertion that University employees
had circumvented competitive bid practices through
use of jubjectively evaluated bid specs.

— The complainant in A34-0292 withdrew a
complaint that the University was improperly relying
on a "prehearing" to determine whether a formal
hearing would be granted on complainant's appeal of
denial of bid award, notwithstanding that absence of
such a procedure in University procedures.

— In the complaint identified as F84-0bti6, the
complainant, who apparently did not understand the
distinction between comDetitive bidding and
professional services contracting, asked the office
to review University contracting processes
applicable to materials testing.

In F85-0545, a comolaint which the
comolainant was advised to file as an aooeal, the
complainant challenged the University's award of a

supply contract to an out-of-state firm
notwithstanding the statutory bidder preference
provision.

The confusion in University contractual processes is compounded for all
of us—except, perhaps, the handful of University officials who work
with the system on a daily basis—by the absence of any reference to
procurement through competitive contracting except by the inclusion of
the Uniform Purchasing Act by reference appearing in AS 14.40.340.

There is a need, in ny judgment, for the legislature to give its
attention to University contracting so that University officials and
those who deal or want to deal with the University system as vendors may
better understand both the legal basis for and the procedures applicable
to the University's procurement system.
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3rofessional services contracting;
A. Applicaoility of "professional services" contracting.

Oh the whole, che distinction between professional services
contracts and the procurement provisions applicable to goocis ana
suoalies is distinct. There have seen very few complaints since 1982 in
wnicn the complaint suggests that the issuing agency nas confused its
choice of method.

Several open comolaints raise the cuestion as to wnether agencies
have improperly mede or used exceptions to the orofesstonal services
contracting process to secure certain professionals' services. In
testimony at your recent Fairoanxs nearing, University officials
suggested the need for an exception for attorneys, physicians and
dentists. The Department of Law nas aoootad and follows its own
procedures for acquiring the services of "outside counsel® to secure
special legal services. (See memo  of January 2, 1935, from
Administrative Services Division Director Richard 3egues to the Contract
Review Committee). These exceptions aooear to deoena upon the agencies'
interpretation of the "sole source"™ -.xception of AS 26.98.020(d)(1) and,
as exceptions, are themselves suoject to criticism for abuse. The
comnittee would be well advised to consider the proolems presented by
University officials and the Department of Law—there nmay oe others—but
any exception drawn to meet their expressions of concern following the
"sole source" exception of AS 26.98.030(d)(1) should recuire that the
issuing agency document che basis of its decision.

As | have suggested with respect to issuance of contracts under the
"alternative procedures'l previsions in the procurement section (I 3
aoove), the legislature nmay want to ‘'eeauire that contracts issued under
any exception created 'or special clcssas of professionals oe publicly
reported by the issuing agency. Puolic reporting would serve the useful
purpose of aetarmining whether tne agency is following a pattern of
awarding contracts to a limited number of professionals.

A comparable situation exists as to use of architects, engineers,
and construction .managers’ services for wnicn the Department of
Transportation and Public facilities regularly issues contracts. Before
proceeding in this area, the comnittee would oe well advised to
ascertain how that department has proceeded to engage the services of
these professionals, tne oast record of securing tnese services unaer
contract, and the amounts of these contracts. Therecord of activity by
that department should be instructive on this issue.

3. The framing and offering of recuests for proposals.

The discussion in the letter reflects ourexperience based on
various complaints filed with the office. The following are typical:

dflli- '0? «»™*v i Arerru w1t xmifi <m i ]'C
filed against different agencies in which the
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complainants asserted that submission of ‘mesponses
to request for proposals within 10 days of their
publication was unreasonable.

J82-0511: The complainant contended that an
agency's decision to require a response to an RFP
within one week was unreasonable.

F83-1105: In a complaint against the
Department of Corrections, the complainant—a
competitor for a halfway house contract—contended
that the financial report of and other information
about a contract facility's halfway house operations
essential for his preparation for a response to an
RFP was not available for review.

F33-1500: The complainants asserted an
improper  professional services contract award
predicated in part on his assertion that the needs
of the agency were not specifically described in the
RFP.

J83-0683: In this complaint, filed against the
Department of Transportation and Public Facilities
arising out of award of a professional services
contract in conjunction with the Governor's Mansion
renovation, the complainant charged, among other
things, that the department misused its authority to
award a contract of 325,000 or less directly.

A84-0920: The complainant asserted that the
agency was inefficient in providing information
relating to award of a contract based on an RFP.

C. The agencies' evaluations of requests for proposals.

The discussion in the letter under this section also reflects our
experience with complainants’ concerns. Some examples include:

A82-0158 and A82-0165: In this pair of related
complaints, the complainants charged that the
successful bid was not responsive to the published
request for proposals and that the contract award
was influenced by a son not employed by state
government who had a conflict of interest with one
of the persons submitting the proposal.

A82-1223: The complainant charged, among other
things, that the selection review process was
improper because the evaluators were not qualified
to review the proposals received and because
information critical to a proper appeal (release of
information about the evaluators anil their rating
sheets) was not timely provided.
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*32-1293: This comalaent was sraoleased upon
comolainant's learning that one eva'jator of a 'i'/e
memoer seam misjudged all sucmissicns because ne nad
used an evaluation form different snan sne one used
by tne four others.

F32-G92sS: The comolainants charged, anong
other things, that an 3F? was inadequate and tnat
she selection committee  lacked the tecnnicai
exoertise adaauata so the task of conducting an
evaluation of orooosals received. /The issuing
agency suosequently declined to accaot a resoonse or
award a contract.)

F3S-0994-: Anong other concerns, the
comolainants cnarged error in the ‘’eanking and
selection  of orooosals. /The comDlaint  was

discontinued wnen an apoeal was filed.)

0. The appeal process requirements discjurace fair evaluation of
grievances—~on tneir merits.

A "review process'l for professional sar/ices contracts is requi *ed
by law. AS 36.98.070.

The handling of three recent comolaints, Ombudsman Comolaints
A85-091Q, A85-0951, and A85-G957 illustrate one element of the proolem
which typically arises with resoect to professional services contracting
but which may have apolicaDility to procurement as well.

Briefly summarised, the three comolaints giving rise to this
petition are these:

A35-095L:

The contract award was nede July |I. The
comolainant claims the notice of award was received
by the aggrieved respondent on July 3. The notice
of award made available to the investigator is dated
July L, and contains the subject of the request,
data, AM numoer, contracting officer, a short
notice, the successful bidder, ana the .names and
addresses of all other respondents.

There was no information about the oasis for
the award. me notice states:

.This abstract of responses is final
notice of award of contract(s) iif no
amendment is subsequently issued by the
State and if no aooeal of the award(s)
stated hereon is received from an
aGgr'eveq respondent du™ng the vve dcyt
ecH twine the date or this aostract.
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Saturdays, Sundays, and otnelt ’tgal
holidays excluded.

The complainant called the contracting office,
learned some of the basis for the decision
informally over the phone, and mailed his appeal,
dated July 8. According to Commissioner Eleanor
Andrews's letter of rejection, it was received by
Administration on July 15. That letter stated:

2 AAC i7.050 provides that for an apoeal
to be considered, it must be received
within five (5) working days following the
notice of award. In this instance, your
appeal had to be received by close of
business on July 9, 1985.

For the reason that your appeal was not

received in a timely fashion, | must
reject your appeal as provided in 2 AAC
17.050(d).

A85-Q957:

The notice of award, dated July 1, arrived by
regular mail on Saturday, July 6. The complainant
states that on Monday, July 8,the aggrieved
respondent requested pertinent information from the
Department of Corrections, the agency letting the
contracting. This information was received from the
department on July 10, and an appeal was hand-
delivered to the Department of Administration on
July 12.

The response from the commissioner's office
reported that the appeal was dated July 11 and
received July 12, and therefore rejected as
untimely.

A85-0910:

The aggrieved respondent appealed the award of
RFP 86-00317on June 25; the department received the
appeal within the prescribed five days of the award
of the contract. Commissioner Andrews advised that
you were rejecting the appeal for “lack of
specificity,” stating to the aggrieved party:

You have not taken issue with the
specific scores assigned to either
proposal in any area of evaluation nor
have you provided any specifics concerning
wiiere ur wny you fcitslyuur'S waa the uettci
proposal.
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“he sfict application or 2 -AC 17.350 does not jf-'c-t on aoar'eved
respondent a -air oocorrjnicv ;e nea™c. 1. ;s >s3arb»r --cm o0aK”,g
at tne three examples citeo tnas five cays *s not sufficient :*me -or an
aggrieved resoondent to: ' ' '

(1) receive oertinent information aocut the basis
for the contract award (cnis info”ation is usually
sant to tne resoondent by mail);

(2) oreoare the recuirec detailed reasons for
aooeai; and

(3) sucmit the acceal in writing to the department.

Aggrieved oiocers are olaced in tne ocsition of nav'ng to either suomit
a late or an incomoleta aooeal.

Investigation culminated in ny suDmitting a petition for the
Amendment of 2 AXC 17.050 to Commissioner Andrews. M/ petition asxad
the department to delete the five day recuirement for aooeals of 1 AAC
17.050(a) and to insert .rew ianguage as deemed aoorooriata oy tne
department. The suostitutac language snhould either prescribe a more
‘seasonaole (longer) oerioa of time oy wnich tne aggrieved respondent nay
apoeal or, alternatively, orovide for a two stage orocsss whereoy notice
of the aooeal must oe given to :ne department orior to one deadline and
additional time provided by wnich the aggrieved respondent may suomit
the reauired detailed reasons for the appeal.

In oetitioning, | cited the tnrae comolaints, each of *nicn alleged
that the five day requirement of 2 AAC L7.350 was unfair. [ believed
that tnese three aooeals nwy very well raise suostantive issues aoout
the selection orocesses used oy :ns awarding deoartment. In -act, the
commissioner naa so ’'ndicatad in at least one of the ’ejections of tne
complainant's acoeals. rhe ef*ect of the strict aoolication of the
orovisions of tne regulation cited nas precluded the deoartment from
addressing oocantialiy imoortant questions aocut the award of
orofessional ser/ices crntracts.

An appeal system snould not be allowed to produce extensive delays
in every contract award. However, the Alaska Legislature clearly
contamolated aooeal pursuant to AS 36.38.370. At least as to these
three comolainants, the effect of the five day rule nas undercut the
intended result that there be an oooortunity for aooeal, by rejecting
appeals that are filed in good faith within a reasonaple amount of time
without opportunity to further consider their merits.

3ecause | perceived the current regulation as unfair to aggrieved
respondents, and because it was apoarent that substantive issues are not
being considered by the department due to the overly restrictive
language of 2 AAC 17.050, it would clearly be in the interest of ooth
the State and future aggrieved respondents to amend the regulation.

I 2D 0 PP eeeg e SN BWe W MF i cccanr o< A i X — < el
aooeal process in order to improve the oooortunity that process provides
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to permit a roascnaDle review of contract awaras for professional
services. I saw no other check.within the executive branch to assure
that awards are not made on improper grounds ana urged prompt action on
the request.

Commissioner Andrews rejected the petition:
This will acknowledge receipt of your letter of
August 15, 1985, petitioning under AS Ad.52.220 for
a modification to 2 AAC 17.050.

I  would agree that the appeal process  for

professional services contracts, and more
specifically the five-day rule, should be reviewed
for possible modification. | feel, however, that to
go to public hearing now is premature. This

department is currently advertising througn an RFP
for a study of State procurement practices. The
final report of that study will not be available
.until December 15, 1985, A Senate committee is
currently examining the State's procurement
practices and Executive Branch ethics. W have been
advised that the legislature intends to completely
rewrite the procurement laws (which includes the
appeal process). Although, as stated earlier, the
procedure needs to be reviewed, to spend the two to
three months necessary to change the regulations now
and then have to do it again in a few months to be
consistent with legislative changes and study
recommendations, appears to be not in the State's
best interest at this time. The current regulations
have been in effect since 1982, and a few months
delay to assure coordination with other interests
considering chances to the "aw and regulation
appears tc nme to be the preferred method of
progress.

As it considers matters of appeals, the committee may want to give
attention to the scope of review.

In material prepared for an April, 1984, seminar, former Ombudsman
Frank Flavin directed attention to the lack of a viable appeals process.
"The grievance procedures for [the Department of Transportation and
Public Facilities] and [the Department of Administration],” Flavin
noted,

are limited to a determination " ... whether the
award of the contested contract was made in
accordance with applicable statutes and prescribed
procedures. . . ." 17 AAC 07.050 and 2 AAC 17.050.
Consequently, the review is procedural rather than
substantive and precludes a total review of all
facts which may establish an abuse of discretion.
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[he departments] nave ., I'm:tea tnemsal/as to a
reviaw as narrow as @ Jjdlceal review instead .pf. a
full acministrative nearing al a' ' :‘actors *1.nin
'administrative expertise.’

Flavin also noted that judicial relief IN these situations wes father
unii kely:

Review of professional services contract-'ng N1l
undouDtadly follow tnat for regular oidding ana is
tonseauentiy limited to questions of law. The court
will not suostitute its judgment for tr.at of tne
administrative agency. Since orpress’ onai services
contracting ay nature is more subjective than
regular bidding, availaole judicial relief is
extremely limited. [Citations omitted.]

Comolaints to tne office raise questions about aooeals.

c. -xceotions and exclusions.

Tne seoarate status for administration and management of
professional services contracting oy tne Department of Transportation
and Public Facilities arises out of tne definition of "comnissioner** in
AS 36.38.080(1). The committee snould consider the award of contracts
by the department's exoerienca in awarding and managing contracts under
the exception estaolisned in the 1S82 statute.

The professional ser/ices contracting statutes incorporate, the
University of Alaska under AS 36.38 oy virtue of the definition of
‘state agency" in AS 36.38.080(6). University officials nave indicated
they seek an exception from tne *il;ng -eauirement. |* an exception is
oroviced, the committee ana Ilegis’ature snould assure that the
university has in oiace a professional services contracting orocess
fully sufficient to maintain the credibility of tne professional
ser/ices contracting orocess ana of ouolic confidence in that orocess.

PEAA professional ser/ices contracting oractices were hignlightad
in F33-0392. Investigation disclosed that, notwithstanding a clear
requirement in the procedures adootad oy the school board, district
administrators awarded a contract for a needs assessment study without
prior approval of the board. At the conclusion of the investigation,
the omission *as reoortad to the aoard.

11
A. Prospective contractors not Qualified to conduct business.

Current state law (AS 37.05.230(3)' pertinent to competitive
bidding requires only that a person or fira .nola a current Alaska
'us'ness '’terse ct take ee™5n*iro to "linck”™  MNrjripr™  srnffirance

Otherwise, tne deterrnination of whether a bidder is a responsible bidder
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as regards the bidder's "compliance with state Ilaws" (AS 37.05.-
240(a)(3)) nmay De made by the issuing agency at the time of bid
evaluation.

Although complaints in this category are not numerous, they recur
with some regularity. Typically submitted by aggrieved or disgruntled
bidders or respondents, the complaints appear to be prompted by a rather
common expectation that persons and firms who respond to invitations to
bid or requests for proposals should be qualified to engage in business
in Alaska (i.e. licensed under AS 43.70 to do business in the state) at
the time of submission uf the bid or response.

This office's typical response to these complaints is to advise the
complainant of the requirements of AS 37.05.230(a) and the interpre-
tation and application of AS 43.70 and decline the complaint. See, in
this regard, Omoudsman Complaints A81-025C (comolaint filed against the
Business License Section of the Department of Revenue for failure to
enforce requirements against prospective contractors), F81-1243
(University awarded renovation contract to fi:m which could not show
evidence of 'a business license or a contractor's license), A82-Q239
(challenging the award of a contract by the Division of Vocational
Education, Department of Education, to a person who had no business
license), and A83-0616 (questioning the Department of Transportation and
Public Facilities' award of a contract to a bidder who did not hold a
business license at the time of bid submission). The consistency with
which the complaint is fiied, however, suggests that the legislature may
want to conform state law to what are apparently widely held, albeit
mistaken, exoectations regarding a person's or firm's qualification to
respond to a bid invitation or RFP.

3. Contract extensions or continuations.

In the recent receipt of several open complaints, we nave observed
public displeasure in the tendency of some agencies to avoid or
circumvent the contract award process for purchases under the Fiscal
'rocedures Act (including office space leases) and, to a lesser extent,
professional services through the use of contract continuations and
extensions. The subject deserves the committee's attention.

Speaking to extensions, the Department of Administration’'s own
purchasing regulations advised:

Where contract terms include a renewal option,
that option may be exercised without re-bidding or a
bid waiver. (A bid waiver is necessary to negot”?te
a renewal if no options exist.) The existence r* a
renewal option does not imply we must renew, it is
simply an option which can be exercised if it is in
the best interests of the State. The conditions of
exercising tie option are limited to the option
clause. [Emphasis added.]
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In its review or procurement practices. t’e torrmittae snguld
consider tne trena or tendency of agencies to

(1) add a orovision, often 10 .nore tnan as a
natter of ooilerolata (in a range of agency-
initiated documents—including, but not limited to,
grants awarded and managed under otner provisions of

tne riscai Procedures Act) to authorize contract
extension or continuation options;

(2) include contract extension or continuation
option provisions tnat autnonze contract extension
for periods as long or longer tnan tne period of
performance for tiie original contract on wnicn the
extension is based; and

(3) extend or continue existing contracts
under a contract renewal without evaluating wnether
extension or continuation is "in tne s,?st interests
of the State.”

Since extension or continuation under an existing contract is an
alternative to contract award cnrcugn comoeticive did or examination and
award on the basis of SFPs, tne committee snould, 'n .y judgment,
astaolish some general rules as to wnen and how an agency ney oot to
extend or continue a contract.

Oh a related matter* AS 36.98.010(1) estaDlisnes that tne
provisions of AS 36.98 aooly only to contracts of more tnan 325,000, and
AS 37.05.230 sets its oman exceotians for small contracts. In comolaints
filed with this office examining tne -enovation of the Governor's
Minsion and in Omoudsman Comola; "t 085-0202, comolainants’ allegations
included the observation that the Ilimitations were routinely, ana
imorooerly, Peing circumvented throuan the device of contract amendment
or contract extension. Indeed, the evidence sucocrteo this. In the
instance of the Mansion contract, the Department of Transoortation and
Punlic Facilities—following wnat, as | understand, nas oecome routine
practice, issued a 325,000 contract, then proceeded to continue and
extend it. In J85-02Q2, an emergency contract for seotic collection
disoosals let by the Deoartment of Corrections uncer authority of
AS 37.35.230(3), the "emergency’l was continued and the contract
reoffered at least tnree additional times, eacn without oenefit of
comoetitive bid.

It is up to the committee and the legislature, of course, to
determine whether the dollar Ilimitations now in law for tnese small
contract exceptions should be revised or amended. More significantly,
the committee should be exceedingly careful about any exceptions to the
general rules it identifies simoly because, unless some safeguard
against aouse is included, the issuing agencies will, | can assure you,
Amy* * o Fhy 5o &) " % COy* 0f'e CO *uln'l > i A M
easiest safeguard may be to specify that an agency may not extend a
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contract beyond tne specified ceiling—525,000 for professional services
contracts--or that tne agency may use the exception to contract with a
party in excess of the specified ceiling during any fiscal vyear.
However handled, the coirenittee should wunderstand the potential
difficulties posed by any such statutory exception which it may enact.

C. Nonprofit firms and government agencies unfairly compete
private sector ousiness.

This is another category in which the public’'s expectations are at
variance with the law.

As it considers this point, the committee should understand tnat:

(1) agencies are specifically authorized to contract for
professional services with other state agencies, a federal agency, or a
political subdivision of the state—this term is not defined—free of
the requirement that RFP's be solicited (AS 36.98.040(d)(3)); and

(2) agencies are also authorized to purchase, in derogation of
competitive bid provisions of the Fiscal Procedures Act, through the
General Services Administration (AS 37.05.270).

We have regularly received complaints of "unfair competition” on
the part of state agencies, the bulk of “he complaints being filed
against the University of Alaska. Among examples*

— F82-1442 (the University of Alaska enjoys
competitive advantage in competing against private
businesses for available public sector contracts);

FB3-1392 (Community college system
inaporopriately ana unfairly compete with private
contractors for available professional services
contractors);

— A83-0734 (a unit of the University system,
the Arctic Environmental Information and Oata
Center, unfairly competes with the private sector
for media production contracts); and

— A85-0449 (the University's Institute of
Social and Economic Research enjoys a preference
and, in the particular circumstances described by
the comnl:mant, did not submit the proposal with
the lowest cost).

Not all complaints in this category have involved challenges to
involvement of the University. Concluding investigation of J84-0771,
for example, | found "unsupported” complainant’'s assertion of error
against the Department of Community and Regional Affairs for approving a
competitive bid waiver for a municipality's provision nf day
services. There was sufficient evidence that, under the unusual facts
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of the situation, the issuance of s waiver in roc30nse -3 J ‘'-emergency"
was appropriate. | also found "unsupported® me ccmolainant’ = assartion
in 284-0649 that the Department or “ransoortation ana Puolic -acilities
erroneously suostitutad work under an interagency agreement *or issuance
of a professional ser/icss agreement, thus favoring use of and reliance
on in-nousa expertise over private sector talent: state law indicates a
preference for reimoursaple services agreements.

Ccmolalnts have filed, too, relating to decisions not to make use
of this preference. So, in .-32-0513, the challenge was raised against
the decision of tne Energy and rawer Development Df*’ee of the
Deoartment of Commerce and Economic Development to use a ncnorofit
corporation to manage programs wnich, in the complainant's judgment,
snould nave been passed througn to the local government.

3ernaps the oddest in thisgrouD of odd-lotcomolaints was a 1334
grievance, 284-0865, in which the Division of General Ser/ices and
Suodlv refused to go to comoetitive Oid for acouisition of outOoard
motors. It relied instead ona "bid waiver” orocess wnicn itself
decenoced 'on a long-excanaec ‘“contract award"of General Ser/ices
Administration, the procurer of goods and ser/ices for the federal
government. In other words, the division had omitted comoetitive
bidding for motors citing a contract award by the -aoeral purchasing
agency, thougn the contacts between the **ate and federal procurement
agencies over acouisition of outboarc ®mtors apceareo extremely
neoulous. The old statute (AS 37.05.270, .ctad in 1955) appears to
countenance this exception and we, regretcaoly, found the comolaint
"unsuoportad.” The division, in turn, indicated that it would prooaoly
no longer cite art outdated federal laency contract award, out would go
to comoetitive bid.

The problems arising as to one oart of "his section aaoear to nave
oeen partially alleviated oy the inclusion, in tne 1982 addition of the
professional serv'ces contracting orcv’s’'cns, of a -ecuiremenc that
standard overneaa rates oe incorporated into orooosals -*om an of'enng
state agency. AS 36.38.035. It is -*ar from clear that the provision is
always nonored, and the committee ney wisn to inform itself on the
impact of the provision.

D. Release of information.

Some examoles of tne confusion that attends the matter of
disclosure ofcomoetitive bid and orooosal submission documentation:

A81-0884; At the benest of a bidder wno had
not been able ca oObtain information about
disposition of a comoetiti/e bid, the office
interceded to ootain from the agency information as
to cne winner of that bid.

A81-U96: Acomolainant, whonad submitted a
proposal in response co an .17? -rd «ic wac "cc
awarded the contract, encountered difficulty in
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obtaining access to tne rating sheets and a copy or
the successful oroposal in order to review tne
contract award preparatory to an appeal.

F31-0649: The complainant had been
unsuccessful in securing a copy of the winning
proposal, the agency erroneously citing the

proposers' proprietary information.

483-0826: Citing the need to consult with its
attorney, the agency delayed disclosure of
information to the complainant that the complainant
believed was need to file an appeal from an adverse
professional services contract award.

A63-0881: In this, information indicating the
reasons for contract award were withheld from the
complainant, a competitor, until after contract
award, thereby cutting of complainant’'s opportunity
to appeal the decision.

484-0626: The complainant was unable to secure
information as to the basis for award of a contract
to a competing firm in preference to his own.

E. Ethics considerations in public contracting.

Conflicts of interest can occur when a present or prospective
contractc. -has interests, current or planned, that directly or
indirectly relate to work to be performed under contract. these
interests ney affect the contractor's aoility to perform effectively and
impartially under the contract or result in the contractor's enjoying an
unfair advantage when competing for the contract or other contracts.

The public—and particularly that segment of the puolic that
competes for the state's contract business—is alert and sensitive to
real or perceived conflicts of interest in the evaluation of bids and
proposals, in the award of ".ntracts, and in the management of awarded
contracts, and in the evaluation of services performed under contract.
Among matters which have been directed to our attention:

J79-0213: Investigation of this complaint
confirmed the complainant's assertion of a conflict
of interest between the Department of Administration
and its contractor in a matter relating to data
processing: the spouse of the an agency employee
was employed by the firm to which the contract was
awarded.

A8I1-1152: This complaint considered, among
other elements, and  found no support for
complainant's assertion that, there may have been a
financial tie between a state employee who
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negotiated the contract in ouesticn ana :ne
successful contractor.

331-1314 and others: Investigation of mis
comoiaint indicated that, wnile two memoers of a
department's oroDosal svaluation ccrranittee were
former employees of che firm to which the contract
was awarded, there was no overt evidence of
favoritism in the *ward. Arong other
recommendations, the agency was alerted to tne
aooearance of i.<orooriety involved with sucn an
arrangement.

A33-059?.. On referral from a complainant, the
office evaluated the assertion that the award of a
contract was nede to a firm emoioying a former
deoartment official at the exoensa of award to a
firm wnich employed and used the services of another
deoartment o fficial.

383-0043: Tne comolainant reoorted a situation
in which the law firm that employed or induced a
recently-resigned former state official received a
contract for legal ser/ices worv.

333-0855: In tne award of a professional
ser/ices contract for insoection ser/ices on a sole
source oasis, the comolainant suggested tnat tne
agency may have selected an individual who was
employed by or retained by the prime contractor on
che oublic wor™s project which he was directed to
inspect. Investigation 'ouna no evidence of
conflict, out noted tnat the deoartment needed to
include a conflict orovision in its neootiatad
wCntrsc«
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ot ilie Comm|35|cm on Judicial Conduct) and a majority of the
committee recommunle calendar April 3. 'Hu*  icport was
saflud by Senator [ly. t'li.ilIman ati.l loiicnrred in by

Sin.itors h midi, Falks and loghili.
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bUJrtlk L1011 NU. JM éil.i_le pin.diiMieiil practices  and
pioced ites; eld) vMms i.ad Ilie .croud Iline.
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Amendment bn. 1 oflcicd on page. 2t0I. Senator Josepliscn
objected.
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bb )41 luni 11

The fpicSLion Dbe aiif*> "ah.[1l  Ameinlmelit No. 1 be adopted?"
The roll was taken with the iolluwfng result:

CS bb 341 Jill) AM 1

Ye.is: ib abuud, bonnett, Cogliill, Eiiascn,
Ferguson, Fischer Paul,
Fischer Vic* IIaIfmd FuIIy,
Pert atila, Kay, Nodey,
b|urgulewsk| Zhamlf Ziegler

Nays: b h.Vins, Fain.ml amp, Faiks,
Jo.SepliSon, S.itleLl

and so, Aiiunliiicnt No. 1 was ailople.i.

tieinitor Falks moved and asked wunanimous <on:enl Im [|In
adopt ion ol Finance Committee Am. ndm.uil No. 2 oil..-led mi
page ?1V2.  Wilhu'il .«bJeclion, Annodm.-nl No. 2 was uiopteil.

Senator Ko.ley Ol tei'ed Amendment No. J:

Page 10, line U, helute "Within 4llhour;; .ifter
the npeiiiug of bills" insert
“no lati't than the li.ne of
opening of hiil.;"

Page 1/, Itin 13: heli.le "within 4K hours afte-r"
insert: 110 Inlet [Ihail"

Selinlor Kudey moved Ai.mnvimrlil N 1, then withdrew his
mot: i o11.

b.-i Inr I{ode*y moved and asked iiu wmu>u. ao0usenl I'l.n
Amendment No. 3 he withdrawn. Without oh). «I'mu, Aiituu linent
No. J was wialnli. wu

Senator Halford moved and asked unauimou:. tmi..cut that the
bin.lie rescind itsaction in adoptinj Ann ndmeiit  No. 2.
Without objection,the Senate .es< 1y, l.d its .uti.m in
adopting Amendment No,

All.ulullivul No. 2 IMS before Ihe

be-nitor Ko.ley olic t'ed an .iineudiiie.it IN.. 1 to niuwnilmi.nl No. 2:

On Ilist Tline ol r.iuendmeiil No 2; hi-1. I. "Within
U hours illel tn. Up.amg of
o1.s" insert "No lilt 1 than the
time of opening *M hid.,

(Technical amendment on page 10, ' lif rh-.uge "bidder
proposes" to "bidders propose")
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e/EdciAla SOC|ety ofPzo/leAAtonaC SnycheezA

FAIRBANKS CHAPTER
P. 0. BOX 61170
FAIRBANKS, ALASKA 99706

April 28, 1986

Senator Bettye Fahrenkamp
Pouch V
Juneua, AK 99811

Ref: SB 341
Dear Senator Fahrenkamp:

The Alaska Society of Professional Engineers does not take a
strong position on SB 341: we are not really convinced that
contracting procedures now in place require a major overhaul.
However, if you feel that you must pass this bill, we do have
some suggestions on portions of the bill which specifically
concern the engineering profession that appear to have been
"borrowed"™ from SB 204, the "Mini-Brooks Bill." Specific changes
to SB 341 that we would request are as follows:

1) On page 12, line 9: delete the words "professional services."

2) On page 21, line 2: in the phrase "as a factor,” strike "a"
and replace with "an added...."

3) On Page 21, line 6: replac- the word "sufficient.y" with
"thoroughly.”

4) On Page 21, line 10: replace tne words "at least one person
who is" with the words "persons who are."

5) On Page 21, line 13: insert the words "in no event shall
price be used for more than 20% of the evaluation criteria."

We believe that the above changes will help to define the
few circumstances under which price would be used as a criteria
for evaluating proposals.

Sincerely yours,

C
Del Miller, PE
Chair, Political Action Committee
Alaska Society of Professional Engineers
Fairbanks Chapter

DM/skk



KENNETH D. JENSEN
R. EVEREST HARRIS
JEFFREY H. ROTH

SCOTT H. FINLEY
TIMOTHY C. VEPRETT
KENNETH W. LEGACKI

Honorable M.

Chairman

taw OFNCCS

Jensen.Harris 8 Roth
A PROFESSIONAL CORPORATION
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April 29, 1986

Miller

House Judiciary Committee

P.0. Box 1494
Juneau, Alaska

Re:

Dear Representative

1
respecting

had 1intended
Bill was first

my mind.

Bill is to

additional

w -ite you with

Again
attached analysis
comprehensive

legislation
troublesome

At
a procurement

for State

Public Contract
this code that
of the Alaska

Recognizing

procurement
some that
before the

its present
cure. Unfortunately

hearings

99802

Committee Substitute for Senate

(Procurement Code)

Miller

that 1 have been "at
progress of the above-referenced
express my views early in
introduced in the Senate but
understand that the Senate
referred to the House Judiciary
before the end of the
copies to the other members

because of my own neglect

in great haste. It is
evaluation of all of

does, | think, cover
outset | express my support

patterned after the "Model

Governments” published

Law of the American Bar Association.

suspect the organization
was derived

the need for
practices in Alaska - and the
exists an emergency to
of this session - I feel that the

would cause more problems

the problems are so

session.
Committee.

adoption
perception held by
legislation
legislation in
attempts to
number and so

TELEPHONE
(907i 277*3533
907. 276-6850

TELECOPIER
(907) 279-0335

341

the switch™
legislation. |

when the

let it slip
version of the
Committee for

Hence |

prepared the
intended to be a
sections
particularly

of the

adoption of
Procurement Code
Section of
It is fronm

substance

uniform



Honorable M. Mike Miller
April 29, 1986
Page Two

substantial as to make it highly wunlikely that a "fix" could be
affected by amendments. For that reason |1 would urge that the
Bill not be reported from the House Judiciary Committee this
session of the Legislature and that the interim between this
session and the next be used to develop needed refinements.

Because of the shortness of time available to me I will

not thoroughly address the administrative adjudication
provisions of the legislation. I am in agreement with the views
previously expressed to the legislature by the Alaska Chapter of
the Associated General Contractors of America. AGC correctly

noted that the present version of the Jlegislation would 1invest
in the Commissioner of Administration or the Commissioner of the
Department of Transportation/Public Facilities the multiple
roles of prosecutor, judge and jury. This is a radical
departure from the philosphy of the model procurement code which
contemplates that the administrative proceedings (intended to
remove construction disputes from the expensive judicial arena)
be administered by autonomous and 1independent hearing officers
and tribunals. I concur with the views expressed by AGC 1in this
regard and would add that it seems highly improbable to me that
an Alaska court would find the result of such proceedings
consistent with requirements of procedural due process.

I would very much appreciate your lodging this letter
together with the attached abbreviated analysis 1in the record of
hearings before your Committee. I have provided each member a
copy for personal reference.

Sincerely yours,

KDJ/spd
Enc:



By Koponen

PROPOSED AMENDMENTS TO CSSB 341 - PROCUREMENT

P. 20, line 24 -

add "an added" between "as"™ & "factor". Delete "a"

P. 20, line 28 -
delete the word "sufficiently"”, add the word "thoroughly"

Page 21, line 4 -

delete "at least one person who 1is" and add "a majority of

persons who are", delete the last word on line 4, "the"

Page 21, 1line 5 & 6
delete the rest of the sentence after the word "services"”

put a period after "services".

Page 21, line 7
insert a new section (d), and reletter existing (d) to

(e) and reletter existing (e) and (f) accordingly to (f)
and (g).

(N The consideration of price under (£) of this section as a

factor in the selection of architectural, engineering, and land sur-
veying services may not exceed 20 percent of the scoring formula used
in evaluating proposals. The state agency shall base the evaluation

price on a previously established schedule that objectively

correlates price with poini

and
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 21, 1986
T0: THE HONORABLE KATIE HURLEY

CHAIRMAN. HOUSE STATE AFFAIRS COMMITTEE
FROM: Warren W. Endicott, Executive Director 1
SUBJECT: Amend CSSB 341(Jud)am

This is to request amendment of CSSB 341(Jvd)am, "The State
procurement code" as it pertains to the Legislature.

Because of time constraints in the legislative branch and cost
savings by not always using the State contract award, it is
requested that the language in AS 36.30.020 be amended as
follows:

"Sec.  36.30.020. LEGISLATURE. The Legislative
Council shall adopt procedures to govern the procurement of
supplies, services, professional services, and construction
by the legislature, legislators, and legislative agencies and
committees.  The procedures must be based on the competitive
principles established under this chapter and must be adapted
to the special needs of the legislative branch as determined
by the Legislative Council [substantially equivalent to the
procedures prescribed in this chapter].”

WWE: nm



AAMENDMENTS

CSSB 341 (Jud) am

#1

Page 10, 1line 20 through

Delete all material

#H2
Page 15, 1line 26-28:
Delete:
"(4) 1is incorporated
sole proprietorship, and the

state or is a partnership,

state; and"

#3
Page 16, 1line 8:

Add a new subsection (d)

Page

under the

and all

12, line

proprietor

"(d) The provisions of (b) of this
construction contracts for highways
construction contract exceeds $5,000."

#4
Page 51, 1line 20:
Delete:

(D

grants;"

Renumber following sections

accordingly.

laws of the
a resident

partners

section do

and public

FROM ASSOCIATED GENEPAL
CONTRACTORS

state, is a
of the

are residents of the

not apply to

works 1f the



#0

Page 54, Line 20:
After the word "for" Delete:

"the University of Alaska,"

#7
Page 54, Line 21.
After the word "Authority"™ Delete:

"and the Alaska Railroad Corporation;



FRCM ARECA

Amendment CSSB 341

52, after line 6, add a new 1i1tem (13) to read:
(13) acquisitions or contracts by wutilities who
operate and maintain state facilities under contract with

the Alaska Power Authority.



Alaska State Legislature

Representative Mike Davis

Rxich V Interim Office:
Juneau. Alasn.i 99811 P.O. Box 81435
(907) 465-4930/4941 Fairbanks. Alaska 99708

TO: tor M tt Rodey, Chairman, Judiciary Committee
crow:  REN vis
DATE: March 6, 1986

RE: SB 341-An Act relating to state procurement practices
and procedures; and providing for an effective date.

Attached please find a letter originally addressed to Senator
Jan Faiks who at the time was working on the draft for what
would become SB 341, the procurement bill. The letter is from
a constituent of mine who also forwarded a copy to my office.

The xssue that Mr. Miller brought up, that the lowest bidder
may not be the best qualified to perform a very specialized
and potentially dangerous service, 1is a valid one. I think it
unfortunate that this was not addressed when the bill was
initially drafted.

I hope that" you will consider Mr. Miller®s comments when the
Senate Judiciary Committee takes up this bill. I would
encourage you to consult with some of the knowledgeable
professionals in the Alaska Department of Fish and Game. I am
certain they will concur that there is a need for flexibility
in the procurement of this type of service.



CARIBOO AIR SERVICE

DENNIS C. MILLER
P.0. Box 2648
Fairbanks. AK 99707 (907) 479-2189

Senator Jan Faika December 16, 1385
1024 W. 6th Ave Suite 305
Anchorage, AK 99501

Dear Senator Faiks,

On October 30, 1985, I spoke to Jens Zehbe about a serious
reservation 1 have about the draft state procurement practices
bill. I wanted to share these concerns with you, and to document
them via memos written within the Alaska Department of Fish and
Game .

I spoke to Jens about the critical need to provide an exception
within the procurement bill for Alaska Department of Fish and
Game technicians and biologists when they are procuring
specialized aircraft charter services for fish and wildlife
survey work. Being forced to fly with the lowest bidder 1is an
untenable and potentially life endangering situation.

It is my understanding that ADFS.G biologists have the highest
fatality rate of any group of state employees. This 1is a result
of aircraft accidents while performing sometimes hazardous survey
work. The enclosed memos speak effectively to that point, and 1
urge that you personally take the time to read each of them
carefully. We are not talking here about state offices buying
office machines, or about a paving contract - human lives are
literally at stake. 1In the draft procurement bill I can find

no exception or allowance for this reality.

I am a professional pilct. Caribou Air Service was formed three
years ago, with myself as tie only pilot. More than 90V. of my
business is flying highly specialized fish and wildlife survey

work Tfor state and federal agencies. 1 have been fortunate enough
to be one of the very few pilotsdess than five) 1in the Interior
with whom ADF&G biologists feel comfortable flying. As a

pilot, 1 can certainly confirm that much of the wildlife survey
flying 1 do is indeed potentially life engdangeri.ng. I know if 1
were the passenger on many survey TfTlights 1 would refuse to

participate unless 1 could fly with one of those few pilots in the
Interior 1 knew specialized in such work.

As some of the enclosed memos point out, in most iInstances
forcing biologists to fly with the lowest bidder would in reality
cost the state more money, to say nothing of the safety fa* ©Ors

located 30 radio collared moose. Because of my years of radio
tracking experience 1 was able to fly directly to each animal.



The flight took 6.5 hours or $806.00 at my current rate of
S124.00/hr. Lets assume the biologist was forced to fly with a
low bidder at $120.00/hr. 1 can guarantee you, and any biologist
will confirm, that an inexperienced survey pilot would take at least
minutes longer per moose, resulting in a flight of 7.5 hours at
S120. 00/hr, or $900.00 total. The current draft procurement bill
would have cost the state an additional $94.00 and potentially
put the biologist®s life iIn jeopardy. On a spawning salmon survey,
missing one bend in a stream would seriously compromise the data
being collected, and wo Jld mean an additional 1-2 minutes to
re-fly the bend, and there are hundreds of bends on one typical
flight.

As for myself and Caribou Air Service, | am making a
living<albeit a meager one) providing highly specialized wildlife
survey work. I plan to continue to be available for this work for
the forseeable Tfuture. I cannot afford, however, to be forced

into a "rate war'" to make sure 1 am the lowest bidder to comply
with a state procurement code that doesn®"t provide Tfor the
facts and emotions stated herein and in the enclosed memos.

Those very few of us who specialize in wildlife survey flying are

in business for ourselves. When a biologist calls for a flight he
knows who he will get for a pilot. There is no pilot turnover

when you are in business for yourself, by yourself. As you may be
aware, there 1is an extremely high rat®* of pilot turnover in the

air taxi business in general, certainly a contributing factor to

the high accident rate iIn Alaska. Forcing ADF&G biologists to expose
themselves to inexperienced pilots because of a low bid

restriction is ill advised at best, life threatening at worst.

It is iImperative that there be an exception for aerial survey
work in the state procurement bill. As stated above and 1in the

enclosed memos, 1t is easy to document and confirm that money is
actually saved by flying with experienced survey pilots, even if
their hourly rates may be a few dollars higher. We must be
allowed to stay 1in business o provide critical, highly

specialized wildlife survey flying. Furthermore, ADF&G biologists
must be allowed to choose their own pilots, unrestricted by a
procurement code that iIn reality can endanger their lives and at
the same time cost the state more money.



This past year you spent a considerable amount of time on the
impeachment proceedings. A man"s career was at stake. Now you are
dealing with an issue where human lives are potentially at stake.
An exception must be made in the procurement bill allowing

ADF&G bilogists to choose their own pilots for critical
work.

survey
I am sure you are inundated with memos in the course of your
work. urge you to take whatever time is necessary to read the

enclosed, however. You may contribute to saving a state
employee®™s life.

IT I can provide any more information, please contact me.

Dennis Miller

cc"Representative Mike Davis
Don Collingsworth, Commissioner, ADF&G
Dick Bishop, Regional Supervisor, ADF&G



Honorable John Sund May 8, 1986
Alaska House of Representatives Page J2
Re: HCS CSSB 341(SA), procurement

The intent is to make these provisions consistent with
SB 204. If that bill is scheduled for. passage, sec. 270 should
be deleted.

(4) Grants. Secs. 36.30.850(b)(1), 36.30.990(10).

The procurement code does not apply to grants. How —
ever, the definition of "grant" has been controversial. By floor
amendment, the Senate adopted a new definition of "grant"” which
reads as Tfollows:

(10) "grant" means property furnished by
the state, whether real or personal, designated by
law, including an appropriation Act, as a grant;

House State Affairs adopted the following definition:

(10) "grant" means the furnishing of fi—
nancial or other assistance by an agency to a per—
son for a public purpose authorized by law; it
does not Include an award whose primary purpose is
to procure goods or services for the direct admin-—
istration or operation of state government;

This office”prefers the state affairs amendment.

(5) Jlnvestraent transactions. A new matter has arisen
which ithvnlves/a substantial amount of money and purchasing deci—
sions whicMv-are required by the economy rather than the day-to-
day needs of state government.

The permanent fund corporation requests the following
amendment to sec, 36.30.850(b): "purchases of income producing
assets for* the state treasury or a public corporation of the---———-
state.” This would exempt certain investments from the procure—
ment code. Competition usually 1is not appropriate for these pur—
chases because the value of financial instruments 1is dictated by
the financial markets.

Sincerely yours,

HAROLD M. BROWN
ATTORNEY GENERAL

Jrrfes L. Baldwin
Assistant Attorney General



SB341- Procurement
Changes 1in proposed Judiciary CS
Prepared by Rep, Sund®s office

Page 2, beginning line 27: adds language that allows the
decisions required by the bill to be made by the officers of
the University, rather than the Board of Regents, which meets
only four times per year.

Page 10, line 1 after "when rates are fixed by law or
ordinance”™ add "and no competitive alternative exists;"

Requested by GCI, it allows for a situation which occurs with
utilities, where rates might be fixed, but competition still
exists, because of tiered rate structures.

Page 10, line 22 change from "the apparent low bidder™ to "the
two apparent low bidders™

Insures that if problems preclude the use of the lowest
bidder, the second lowest bidder will not have an opportunity
to bid shop.

Page 17, line 14 change "design and construction”™ to
"design/build”

Requested by DOT/PF, who feel that "construction" has a
broader definition than "build"™ to a contractor.

Page 23, beginning line 3 insert a new subsection (d) to read:
Procurement requirements may not be artificially divided,
fragmented, aggregated or structured so as to constitute a
purchase under this section or to circumvent the source
selection procedures required by AS 36.30.270.

Takes the language beginning on page 23, line 28 under Small
Procurements and uses it here, plus the word "aggregated".

Page 24, on lines 9 and 12, replace "Department of Law™ with
"Attorney General™

Clarification requested by the University of Alaska.

Page 52, beginning line 21 insert a new subsection (13) to
read: purchases of income producing assets for the state
treasury or a public corporation of the state.

Requested by the Permanent Fund Corporation, it will exclude
purchases of such things as stocks and bonds by the Permanent
Fund Corporation, AHFC and the state treasury.

Page 56, beginning line 6, delete subsection (10) and replace
with a new subsection (10) to read: ™"grant"” means property
furnished by the state, whether real or personal, designated
by law, including an appropriation Act, as a grant;

Page 91, changes the dates of the various provisions to 6
months later than the State Affairs version and delays a
report on implementation so that the report is more relevant
for legislative purposes.
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Cook ~
5/9/86
Original sponsor: Rules Committee
By Request
IN THESENATE BY THE JUDICIARYCOMMITTEE
HOUSE CS FOR CS FOR SENATE BILL NO. 341 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to state procurement practices and

procedures; and providing fox. an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE. This Act shall be construed and applied to
promote its underlying purposesand policies. The underlying purposes and
policies of this Act are to

(1) simplify, clarify, and modernize the 1law governing pro—
curement by the state;

(2) establish consistent procurement principles for all branches
of state government;

(3) provide for 1increased public confidence in the procedures
followed in state procurement;

(4) ensure the fair and equitable treatment of all persons who
deal with the procurement system of the state;

(5) provide increased economy 1in state procurement activities
and maximize to the fullest extent practicable the purchasing value of
state funds;

(6) foster effective broad-based competition within the free
enterprise system;

(7) provide safeguards for the maintenance of a procurement
system of quality and integrity;

(8) permit the continued development of state procurement prac-—
tices and policies; and

(9) eliminate and prevent discrimination 1in state contracting

-1- HCS CSSB 341(Jud)



WORK DRAFT WORK DRAFT WORK DRAFT

because of race, religion, color, national origin, sex, age, marital sta—

tus,

pregnancy, parenthood, handicap, or political affiliation.
Sec. 2. AS 36 is amended by adding a new chapter to read:
CHAPTER 30. STATE PROCUREMENT CODE.
ARTICLE 1. ORGANIZATION OF STATE PROCUREMENT.

Sec. 36.30.005. CENTRALIZATION OF PROCUREMENT AUTHORITY. (a)
Except as otherwise provided, all rights, powers, duties, and author—
ity relating to the procurement of supplies, services, and profes—
sional services, and the control over supplies, services, and profes—
sional services vested 1in or exercised by an agency on January 1,
1987, are transferred to the commissioner of administration and to the
chief procurement officer. Authority granted under this subsection
shall be exercised in accordance with this chapter.

(b) Except as otherwise provided, all rights, powers, duties,
and authority relating to the procurement of construction and procure—
ments of equipment or services for the state equipment fleet and the
control over construction of state facilities and the state equipment
fleet vested 1in or exercised by an agency on January 1, 1987, are
transferred to the commissioner of transportation and public
facilities, subject to regulations adopted by the commissioner of
administrationu Notwithstanding AS 44.71.010, authority relating to
disposals from the state -equipment fleet is vested in the the
commissioner of transportation and public facilities, subject to
regulations adopted by the commissioner of administration. Authority
granted under this subsection shall be exercised 1in accordance with
this chapter.

(¢c) Notwithstanding other provisions of law, all rights, powers,
duties, and authority relating to the procurement of supplies, servi—

ces, professional services, and construction and the disposal of

HCS CSSB 341(Jud) -2-
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WORK DRAFT WORK DRAFT

supplies for the University of Alaska are transferred to the Board of
Regents. To the maximum extent possible, authority granted under this
subsection shall be exercised 1in accordance with this chapter. The
Board of Regents shall adopt regulations under this subsection that
are substantially equivalent to the regulations adopted by the commis—
sioner of administration to implement this chapter. For the purposes
of this subsection, unless the context otherwise requires, in this
chapter

(1) "agency"™ means a subunit of the University of Alaska;

2 "attorney general™ means the president of the
University of Alaska;

(3) "chief procurement officer” means a person designated
by he president of the University of Alaska whose qualifications are
substantially equivalent to those provided in AS 36.30.010(a);

4) "commissioner," "commissioner of administration," or
"commissioner of transportation and public facilities" means the Board
of Regents or the president of the University of Alaska if sc
designated by the Board of Regents by regulations adopted under this
subsection;

(5) "department” means the University of Alaska.

Sec. 36.30.010. CHIEF PROCUREMENT OFFICER. () The commis—
sioner shall appoint to the partially exempt service the chief pro—
curement officer of the state. The chief procurement "officer must
have at least five years of prior experience 1in public procurement,
including large scale procurement of supplies, services, or profes—
sional services, and must be a person with demonstrated executive and
organizational ability. The chief procurement officer may be remgv;d
by the commissioner only for cause. The term of office of the chief
procurement officer is four years.

-3- HCS CSSB 341 (Jud)
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(b) Except as otherwise specifically provided in this chapte

the chief procurement officer shall

(¢D) procure or supervise the procurement of all supplies,
services, and professional services needed by an agency;

(2) exercise general supervision and control over all
inventories of supplies belonging to an agency and prescribe the
manner in which supplies shall be purchased, delivered, stored, and
distributed;

(3) prescribe the time, manner, authentication, and form of
making requisitions for supplies and services;

4/ sell, trade, transfer between agencies, or otherwise
dispose of surplus, obsolete, or wunused supplies and make proper
adjustments in the accounts of agencies concerned;

(5) establish and maintain programs for the inspection,
testing, and acceptance* of supplies and services and the testing of
samples submitted with bids;

(6) prescribe standard forms for bids and contracts; and

@) provide for other matters that may be necessary to
carry out the provisions of this chapter and the regulations adopted
under this chapter.

Sec. 36.30.015. EXECUTIVE BRANCH AGENCIES. () The commis—
sioner of transportation and public facilities may delegate to another
agency the authority to contract for construction. Before delegating
authority to an agency under this subsection, the <commissioner of
transportation and public facilities shall make a written determina—
tion that the agency 1is capable of implementing the delegated author—
ity. Notwithstanding delegation of authority under this subsection,
contracts for construction are governed by this chapter and regula—

tions adopted by the commissioner of administration under this

HCS CSSB 341(Jud) _4-
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The commissioner of administration may delegate to an agency

professional servi—

Notwithstanding delegation of authority under this

of the authority 1is governed by this

commissioner under this chap—

this subsection,

make a written determination that the agency is

implementing the delegated authority.

may not delegate the

authority to dispose of supplies or the authority to adopt regulations

under this chapter.

(d) An agency may not contract for the services of legal counsel
without the approval of the attorney general.

(e) The boards of directors of the Alaska Railroad Corporation
and the Alaska State Housing Authority shall adopt proceduresto
govern the procurement of supplies, services, professional services,
and construction by the corporation. The procedures must be

substantially equivalent to the procedures prescribed

and

Sec. 36.30.020.

adopt and publish procedures to

services, professional services,

branch. The procedures must be
consistent with this chapter and
of the

Sec. 36.30.030.
courts shall

supplies, services,

-5-

LEGISLATURE.

COURT SYSTEM.

professional

in this chapter

in regulations adopted under this chapter.

The Legislative Council shall

govern the procurement of supplies,

and construction by the legislative

based on the competitive principles

must be adapted to the special needs

legislative branch as determined by the Legislative Council.

The administrative director of

adopt and publish procedures to govern the procurement of

services, and construction by the
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judicial branch. The procedures must be based on the competitive
principles consistent with this chapter and must be adapted to the
special needs of the judicial branch as determined by the administra—
tor of courts.

Sec. 36.30.040. PROCUREMENT REGULATIONS. () The commissioner
shall adopt regulations governing the procurement, management, and
control of supplies, services, professional services and construction
by agencies. The commissioner may audit and monitor the implementa—
tion of the regulations and the requirements of this chapter with
respect to using agencies.

(b) The commissioner shall adopt regulations pertaining to th
following:

(¢)) suspension, debarment, and reinstatement of prosp
bidders and contractors;

(2.) bid protests;

3) conditions and procedures for the procurement of per—
ishables and items for resale;

(4) conditions and procedures for the use of source selec—
tion methods authorized by this chapter, including sole source pro—
curements, emergency procurements, ard small procurements;

(5) the opening or rejection of bids and offers, and waiver
of informalities in bids and offers;

(6) confidentiality of technical data and trade secrets

submitted by actual or r ctive bidders or offerors;
(7) partial assive, and multiple awards;
(8) storeroc .d inventories, including determination of

appropriate: stock levels 7~ad the management of agency supplies;
(9) transfer, sale or other disposal of supplies;
(10) definitions and classes of contractual services and

HCS CSSB 341(Jud) -6-
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procedures for acquiring them;

(11)
(12)

contracts for supplies, services,
(13) guidelines

adjustments, and settlements;

(14) conditions under which an agency may use the services
of an employment program as defined under AS 36.30.100(c);

(15) a bidder®s or offeror"s duties under AS 36.30.115 and
36.30.210; and

(16) the elimination and prevention of discrimination 1in
state contracting because of race, religion, color, national origin,
sex, age, marital status, pregnancy, parenthood, handicap, or politi—
cal affiliation.

Sec. 36.30.050. LISTS OF CONTRACTORS. (a) The commissioner
shall establish and maintain lists of persons who desire to provide
supplies, services, professional services, or construction services to
the state.

(b) A person who desires to be on a list shall submit to the

commissioner evidence of a valid

a biennial fee established by

calculated to pay the costs of

struction contractor shall also

tration 1issued under AS 08.18.

require submission of additional

(c) The

agency when 1issuing

this chapter. The lists may.be

court system, the Alaska State
-7-

WORK DRAFT

use of payment and performance bonds

for use of cost principles

WORK DRAFT

providing for conducting price analysis;

in connection with
and construction;

in negotiations,

Alaska business license together with

regulation 1in an amount reasonably

administering this section. A con—

submit a valid certificate of regis—
The commissioner, by

regulation, may

information.

lists may be used by the chief procurement officer or an

invitations to bid or requests for proposals under

used by the Legislative Council, the

Housing Authority, and the Alaska
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Railroad Corporation.

(d) The lists shall be used 1in providing notice of intent

make a small procurement to Alaska bidders as defined under AS 36.30.-
170(c). A procurement officer who intends to make a procurement under
AS 36.30.320 shall request names from the appropriate list and the
department shall furnish names of Alaska bidders on a rotating basis
from the list in response to each request.

Sec. 36.30.060. SPECIFICATIONS. () The <commissioner shall
adopt regulations governing the preparation, revision, and content of
specifications for supplies, services, professions! services, and
construction required by an agency. The commissioner shall monitor
the use of these specifications.

(b) Specifications for construction of highways must conform as
closely as practicable to those adopted by the American Association of
State Highway and Transportation Officials.

(c) The commissioner may obtain expert advice and assistance
from personnel of using agencies in the development of specifications.
Specifications must promote overall economy for the purposes intended
and encourage competition in satisfying the state"s needs, and may not
be unduly restrictive. The requirements of this subsection regarding
the purposes and nonrestrictiveness of specifications apply to all
specifications, including those prepared by architects, engineers,
designers, and other professionals.

(d) In this section, "specification” means a description of the
physical or functional characteristics, or of the nature of a supply,
service, professional service, or construction project; it may include
requirements for licensing, 1inspecting, testing, and delivery.

Sec. 36.30.070. SUPPLY MANAGEMENT. The commissioner shall adopt

regulations governing the

HCS CSSB 341(Jud) -8-
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(1) management of supplies during their entire life cycle;

(2) sale, lease, or disposal of surplus supplies by public
auction, competitive sealed bidding, or other appropriate method;

3) purchase of surplus supplies by anemployee of the
using or disposing agency; and

(4) transfer of excess supplies.

Sec. 36.30.080. LEASES. (2) The department shall lease space
for the use of the state or an agency wherever it is necessary and
feasible, subject to compliance with the requirements of this chapter.
A lease may not providefor a period of occupancy greater than 40
years. An agency requiring office, warehouse, or other space shall
lease the space through the department.

(b) The department may enter 1into lease-financing agreements,
including Jlease-purchaseagreements and agreements related to the
issuance of certifiesces of participation. A lease-financing agree—
ment must provide that lease payments are subject to annual appropria—
tion.

(c) If the department intends to enter into a lease or lease-
financing agreement with an annual rent to the state anticipated to
exceed $1,000,000, the department shall provide notice to the legisla—
ture. The notice must include the anticipated annual lease obligation
amount and the anticipated total construction, acquisition, or other
costs of the project. The department may not enter into an agreement
under this subsection unless the project has been approved by the
legislature by law. An appropriation for the project does not consti—
tute approval of the project for purposes of this subsection.

ARTICLE 2. COMPETITIVE SEALED BIDDING.

Sec. 36.30.100. GENERAL POLICY. (a) Except as otherwise pro—

vided in this chapter, or wunless specifically exempted by law, an

-9- HCS CSSB 341 (Jud)
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agency contract shall be awarded by competitive sealed bidding.

(b) Competitive sealed bidding is not required

(1) when the commissioner determines

clothing, or medical supplies, or materials for

medical studies may be purchased otherwise to
the state;

) when rates are Tfixed by law
competitive alternative exists;

3) for the purchase of products or
or provided by an employment program;

4 for the purchase of products cr

in writing that food,

use 1in

the best advantage

laboratory or

of

or ordinance and no

services

services

manufactured

provided by

the correctional industries program established under AS 33.32;

(5) for professional services; or

(6) for concessions operated on state property.

(©) In this section "employment program™ means

program to increase employment opportunities

a nonprofit

for individuals with

physical or mental disabilities that constitute substantial handicaps

to employment.

Sec. 36.30.110. INVITATION TO BID. (a) When competitive sealed

bidding is used, the procurement officer shall

bid.lt mustinclude a time, place and date by which the

received, purchase description, and a description

issue an

terms and conditions applicable to the procurement.

(b) When responding to the invitation

supply evidence of the bidder®"s valid Alaska
bidder for a construction contract shall also

bidder®s registration under AS 08.18.

submit

to bid,

business

Sec. 36.30.115. SUBCONTRACTORS. @) Within 24

opening of bids, the two apparent low bidders

HCS CSSB 341 (Jud) -10-
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the subcontractors the bidders propose to use 1in the performance of
the contract. The 1list shall include the name and location of the
place of business for each subcontractor and evidence of the subcon-—
tractor®s valid Alaska business license. A bidder for a construction
contract shall also submit evidence of each subcontractor®"s registra—
tion under AS 08.18.

(b)) A bidder may replace a listed subcontractor if the subcon-—

tractor

¢)) fails to comply with AS 08.18;

(2) files for bankruptcy or becomesinsolvent;

(3) fails to execute a contract with the bidder 1involving
performance of the work for which the subcontractor was listed;

4 fails to obtain bonding;

(5) fails to obtain insurance acceptable to the state;

(6) fails to perform the contract with the bidder involving
work for which the subcontractor was listed;

a must be substituted in order for the prime contractor
to satisfy required federal affirmative action requirements;

(8) refuses to agree or abide with the bidder®s labor
agreement; or

€)) is determined by the procurement officer not to be a
responsible bidder.

(c) If a bidder fails to list a subcontractoror lists more than
one subcontractor for the same portion of work and the value of that
work 1is Xx. excess of half of one percent of the total bid, the bidder
shall be considered tc have agreed to perform that portion of work
without the use of a subcontractor and to have represented the bidder
to be qualified to perform that work.

(d) A bidder who attempts to circumvent the requirements of this

-11- HCS CSSB 341 (Jud)
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section by list-.ng as a subcontractor another contractor who,in turn,
sublets the majority of the work required under the contract violates
this section.

(e) If a contract 1is awarded to a bidder who violates thi:
section, the purchasing officer may

(1) cancel the contract; or

(2) after notice and a hearing, assess a penalty on the
bidder 1in an amount that does no” exceed 10 percent of the value of
the subcontract at issue.

Sec. 36.30.120. BID SECURITY. (a) Bid security shall be re—
quired for all competitive sealed bidding for construction contracts
when the price is estimated by the procurement officer to exceed an
amount established by regulation of the commissioner. Bid security on
construction contracts under the amount set by the commissioner may be
required when the circumstances warrant. Bid security may be required
for competitive sealed bidding for contracts for supplies, services,
or professional services 1in accordance with regulations of the commis—
sioner when needed for the protection of the state.

(b) Bid security must be a bond provided by a surety company
authorized to do business 1in the state or otherwise supplied in a form
satisfactory to the commissioner. Bid security must be in an amount
equal to at least

D) 10 percent of the amount of the bid if the bid does not
exceed $100,000; or

@) 10 percent of the first. $100,000 and. five percent of
the amount of the bid over $100,000 if the bid exceeds $100,000 up to
a maximum of $200,000 in security.

(c) When the 1invitation to bid requires security, the procure—
ment officer shall reject a bid that does not comply with the bid

HCS CSSB 341 (Jud) -12-
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security vrequirement unless, in accordance with regulations, the
officer determines that the bid fails to comply in a nonsubstantial
manner with the security requirements.

Sec. 36.30.130. PUBLIC NOTICE OF INVITATION TO BID. ta) The
procurement officer shall give adequate public notice of the invita—
tion to bid at least 21 days before the date for the opening of bids.
If a determination 1is made in writing that a shorter notice period is
necessary Tfor a particular bid, the 21-day period may be shortened.
The determination shall be made by the chief procurement officer for
bids frr supplies, services, or professional services. The determina—
tion shall be made by the commissioner of transportation and public
facilities for bids for construction cr acquisition of property for
the state equipment fleet. Notice shall be published in the Alaska
Administrative Journal. The time and manner of notice must be 1in
accordance with regulations adopted by the commissioner of adminis—
tration. When practicable, notice may include

(1) publication in a newspaper calculated to reach prospec—
tive bidders;

2 notices posted 1in public places within the area where
the work is to be performed or the material furnished; and

(3) notices mailed to all active prospective contractors on
the appropriate list maintained under AS 36.30.050.

(b) Failure to comply with the notice requirements of this
section does not invalidate a bid or the award of a contract. If the
state fails to substantially comply with the requirements of (a) of
this section, the state is liable for damages caused by that failure.

Sec. 36.30.140. BID OPENING. (a) The procurement officer shall
open bids publicly in the presence of one or more witnesses at the
time and place designated in the invitation to bid. The amount of

13- HCS CSSB 341(Jud)
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each bid and other relevant information that 1is specified by regula—
tion of the commissioner, together with the name of each bidder, shall
be recorded.

(b) The information recorded under (a) of this section 1is open
to public 1inspection as soon as practicable before the notice of
intent to award a contract is given under AS 36.30.365. The bids are
not open Tfor public inspection until after the notice of intent to
award a contract 1is given. To the extent the bidder designates and
the procurement officer concurs, trade secrets and other proprietary
data contained in a bid document are confidential.

Sec. 36.30.150. BID ACCEPTANCE AND BID EVALUATION. () Bids
shall be wunconditionally accepted without alteration or correction,
except as authorized in AS 36.30.160. The procurement officer shall
evaluate bids based on the requirements set out 1in the 1invitation to
bid, which may 1include criteria to determine acceptability such as
inspection, testing, quality, delivery, and suitability for a parti—
cular purpose. The criteria that will affect the bid price and be
considered 1in evaluation for award must be objectively measurable,
such as discounts, transportation <costs, and total or 1life cycle
costs. The invitation to bid must set out the evaluation criteria to
be used. Criteria may not be used in bid evaluation if they are not

set out in the invitation to bid.

(b) A contract based on total or life cycle costs may be awardet

only when the chief procurement officer or, for construction contracts
or procurements for the state equipment fleet, the commissioner of
transportation and public facilities, determines 1in writing at the
time of <contract solicitation that the contract promotes overall
economy Tfor the purposes intended, encourages competition, is not

unduly restrictive, and is in the best interests of the state.

HCS CSSB 341(Jud) -14-
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Sec. 36.30.160. LATE BIDS; CORRECTION OR WITHDRAWAL OF BIDS;
CANCELLATION OF AWARDS. (a) Bids received after the bid due date i i
time indicated on the invitation to bid may not be accepted unless the
delay was due to an error of the contracting agency.

(b) Correction or withdrawal of 1inadvertently erroneous
before or after bid opening, or cancellation of awards or contracts
based on bid mistakes may be permitted in accordance with regulations
adopted by the commissioner. After bid opening, changes in bid prices
or other provisions of bids prejudicial to the interest of the state
or fair competition may not be permitted. Except as otherwise provid—
ed by regulation, a decision to permit the correction or withdrawal of
a bid, or to cancel an award or contract based on a bid mistake, shall
be supported by a written determination made by the procurement offi—
cer. If a bidder 1is permitted to withdraw a bid before award, an
action may not be maintained against the bidder or the bid security.

Sec. 36.30.170. CONTRACT AWARD AFTER BIDS. (a) Except as
provided in (b) of this section, the procurement officer shall award a
contract based on the solicited bids with reasonable promptness by
written notice to the lowest responsible end responsive bidder whose
bid conforms in all material respects to che requirements and criteria
set out in the invitation to bid.

(b) The procurement officer shall award a contract based
solicited bids to the lowest responsible and responsive Alaska bidder
if the bid is not more than five percent higher than the lowest non—
resident bidder”s. In this subsection, "Alaska bidder"” means a person
whc

(1) holds a current Alaska business license;
(2) submits a bid for goods, services, or construction
under the name as appearing on the person®s current Alaska business

-15- HCS CSSB 341(Jud)
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license;

3) has maintained a place of business within the
staffed by the bidder or an employee of the bidder for a period of six
months immediately preceding the date of the bid;

(A) is incorporated or qualified to do business under the
laws of the state, is a sole proprietorship, and the proprietor 1is a
resident of the state or 1is a partnership, and all partners are resi—

dents of the state; and

(5) if a joint venture, 1is composed entirely of ve
that qualify under (1) - (A) of this subsection.
(c) If a bidder qualifies under (b) of this section as an Alask

bidder, 1is offering services through an employment program as defined
under AS 36.30.100(c), and 1is the lowest responsible and responsive
bidder with a bid that is not more than 10 percent higher than the
lowest bid of a nonresident, the procurement officer shall award the
contract to that bidder.

Sec. 36.30.190. MULTI-STEP SEALED BIDDING. When it is con—
sidered impractical to initially prepare a definitive purchase de—
scription to support an award based on price, the procurement officer
may 1issue an invitation to bid requesting the submission of unpriced
technical offers to be followed by an invitation to bid limited to the
bidders whose offers are determined to be technically qualified under
the criteria set out in the first solicitation.

ARTICLE 3. COMPETITIVE SEALED PROPOSALS.

Sec. 36.30.200. CONDITIONS FOR USE. () Except as otherwise
provided in this chapter, or unless specifically exempted by law, an
agency contract shall be awarded by competitive sealed proposals if it
is not awarded by competitive sealed bidding. Construction may only

be procured by competitive sealed proposals if the conditions under

HCS CSSB 3A1(Jud) -16-
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(c) of this section are met.

(b) The commissioner may provide by regulation that it is either
not practicable or not advantageous to the state to procure specified
types of supplies, services, or construction by competitive sealed
bidding that would otherwise be procured by that method. When the
chief procurement officer, or for construction contracts or procure—
ments for the state equipment fleet, the commissioner of transporta—
tion and public facilities, determines in writing that the use of
competitive sealed bidding 1is either not practicable or not advanta-—
geous to the state, a contract may be entered 1into by competitive
sealed proposals in accordance with the regulations. When it 1is
determined that it is practicable but not advantageous to use competi—
tive sealed bidding, the chief procurement officer or commissioner of
transportation and public Tfacilities shall specify with particularity
the basis for the determination.

(c) When the <chief procurement officer determines that it is
advantageous to the state, a procurement officer may issue a request
for proposals requesting the submission of offers to provide con—
struction in accordance with a design provided by the offeror. The
requeit for proposals shall require that each proposal submitted
contain a single price that includes the design/build.

Sec. 36.30.210. REQUEST FOR PROPOSALS. () A request for
competitive sealed proposals must contain the date, time and place for
delivering proposals, a specific description of the supplies, con—
struction, services, or professional service,o to be provided under the
contract, and the terms under which the supplies, construction, ser—
vices, or professional services are to be provided. The request shall
require the offeror to submit evidence of the offeror®"s valid Alaska
business license and, no later than the date by which proposals must

-17- HCS CSSB 341(Jud)
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be received, to list subcontractors the of proposes to u:e 1in the
performance of the contract. The list si .1 include the name and
location of the place of business for each subcontractor and evidence
of the subcontractor®"s valid Alaska business license. An offeror for
a construction contract shall also submit evidence of the offeror s
registration under AS 08.18 and evidence of registration for -each
listed subcontractor.

(b) A request for proposals must contain that information neces—
sary for an offeror to submit a proposal or contain references to any
information that cannot reasonably be included with the request. The
request must provide a description of the factors that will be con-—
sidered by the procurement officer when evaluating the proposals
received, 1including the relative importance of price and other evalu-—
ation factors.

(c) Notice of a request for proposals shall be given 1in accor—
dance with procedures under fo 36.30.130. The procurement officer may
use additional means <considered appropriate to notify prospective
offerors of the intent to enter into a contract through competitive
sealed proposals.

(d) The provisions of AS 36.30.115(b) - -i) apply to competitive
sealed proposals.

Sec. 36.30.220. STANDARD OVERHEAD RATE. (a) An agency that
provides services to another agency under a contract covered by this
chapter shall establish a standard overhead rate. If an agency sub-—
mits a proposal 1in response to a request for competitive sealed pro-—
posals, the agency must include its standard overhead rate within 1its
proporal.

(b) In this section, '"standard overhead rate"™ means a charge

established for services and professional services from an agency that

HCS CSSB 341(Jud) 18-
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is designed to compersate the agency for administration and support
services incidentally provided with the services contracted for.

Sec. 36.30.230. TREATMENT OF PROPOSALS. The procurement officer
shall open proposals so as to avoid disclosure of contents to compet—
ing offerors during the process of negotiation. A register of pro-—
posals containing the name and address of each offeror shall be pre—
pared in accordance with regulations adopted by the commissioner. The
register and the proposals are open for public inspection after the
notice of intent to award a contract is issued under AS 36.30.365. To
the extent that the offeror designates and the procurement officer
concurs, trade secrets and other proprietary data contained 1in the
proposal documents are confidential.

Sec. 36.30.240. DISCUSSION WITH RESPONSIBLE OFFERORS AND REVI —
SIONS TO PROPOSALS. As provided 1in the request for proposals, and
under regulations adopted by the <commissioner, discussions may be
conducted with responsible offerors who submit proposals determined to
be reasonably susceptible of being selected for award for the purpose
of clarification to assure full understanding of, and responsiveness
to, the solicitation requirements. Offerors reasonably susceptible of
being selected for award shall be accorded fair and equal treatment
with respect to any opportunity for discussion and revision of pro-—
posals, and revisions may be permitted after submissions and before
the award of the contract for the purpose of obtaining best and final
offers. In conducting discussions, the procurement officer may not
disclose information derived from proposals submitted by competing
offerors. AS 44.62.310 does not apply to meetings with offerors under
this section.

Sec. 36.30.250. AWARD OF CONTRACT. (&) The procurement officer
shall award a contract under competitive sealed proposals to the

-19- HCS CSSB 341 (Jud)
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responsible and responsive offeror whose proposal 1is determined in

writing to be the most advantageous to the statetaking into consid-—

eration price and the evaluation factors set out in the request for
proposals. Other factors and criteria may not oe used in the evalu—
ation. The contract file must contain the basis on which the award is
made .

(b) In determining whether a proposal 1is advantageous to the

state, the procurement officer shall take into account, 1in accordance
with regulations of the commissioner, whether the offeror qualifies as
an Alaskan bidder under AS 36.30.170(b) or is offering the services of
an employment program as defined in AS 36.30.100(c).

Sec. 36.30.260. CONTRACT EXECUTION. A contract awarded under
competitive sealed proposals must contain

(D) the amount of the contract stated on its first page;

2) the date for the supplies to be delivered or the dates
for construction, services, or professional services to begin and be
completed;

(3) a description of the supplies, construction, services,
ox professional services to be provided; and

(4) certification by the project director for the contract—
ing agency, the head of the contracting ency, or a designee that
sufficient funds are available 1in an approoriation to be encumbered
for the amount of the contract.

Sec. 36.30.270. ARCHITECTURAL, ENGINEERING, AND LAND SURVEYING
CONTRACTS. () Notwithstanding conflicting provisions of AS 36.30.-
100 - 36.30.260, a procurement officer shall negotiate a contract for
an ncy with the most qualified and suitable firm or person of
demc ated competence for architectural, engineering, or land
surveying services. The procurement officer shall award a contract

HCS CSSB 341 (Jud) -20-
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for those services at fair and reasonable compensation as determined
by the procurement officer, after consideration of the estimated value
of the services to be rendered, and the scope, complexity, and
professional nature of the services. When determining the most
qualified and suitable firm or person, the procurement officer shall
consider the

(1) proximity to the project site of the office of the firm
or persrn unless Tfederal law prohibits this factor from being
considered in the awarding of the contract; and

2) employment practices of the firm or person with regard
to women and minorities.

(b) If negotiations with the most qualified and suitable firm or
person under (a) of this section are not successful, the procurement
officer shall negotiate a contract with other qualified firms or
persons of demonstrated competence, in order of public ranking. The
procurement officer may reject all or part of a proposal.

(©) This section does not apply to contracts awarded 1in a
situation of public necessity if the procurement officer certifies in
writing that a situation of public necessity exists.

(d) Notwithstanding the other provisions of this section, a
procurement officer may include price as an added factor in selecting
architectural, engineering, and land surveying services when, in the
judgment of the procurement officer, the services required are repeti—
tious 1in nature, and the scope, nature, a.id amount of services re—
quired are thoroughly defined by measurable and objective standards to
reasonably enable firms or ersons making proposals to compete with a
clear understanding and 1ii -.erpretation of the services required. In
order to include price as a factor 1in selection, a majority of the

persons involved by the procurement officer in evaluation of the

-21- HCS CSSB 341(Jud)
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1 proposals must be registered in the state to perform architectural,
2 engineering, or land surveying services.

3 (e) This section does not apply to a contract that incorporates
4 both design services and construction.

> ARTICLE 4. OTHER PROCUREMENT METHODS.

6 Sec. 36.30.300. SOLE SOURCE PROCUREMENTS. (a) A contract may
! be awarded for supplies, services, professional services, or construc—
8 tion without competitive sealed bidding, competitive sealed proposals,
o or other competition 1in accordance with regulations adopted by the
10 commissioner of administration. A contract may be awarded under this
n section only when the chief procurement officer or, for construction
12 contracts or procurements for the state equipment fleet, the commis—
13 sioner of transportation and public facilities determines 1in writing
14 that there 1is only one source for the required procurement or con—
15 struction. A sole source procurement may not be awarded if a rea—
16 sonable alternative source exists. The written determination must
o include findings of fact that support by clear and convincing evidence
18 the determination that only one source exists. The authority to make
19 the determination required by this subsection may not be delegated.

20 (b) The using agency shall submit written evidence to support a
21 sole source determination. The commissioner of administration or the
22 commissioner of transportation and public facilities, as appropriate,
23 may also require the submission of cost or pricing data in connection
24 * with an award under this section.

25 (c) The procurement officer shall negotiate with the single
26 supplier, to the extent practicable, to obtain a contract advantageous
2 to the state.

28 (d) Procurement requirements may not be artificially divided,

29 fragmented, aggregated or structured so as to constitute a purchase
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under this section or to circumvent the source selection procedures
required by AS 36.30.100 - 36.30.270.

Sec. 36.30.310. EMERGENCY PROCUREMENTS. Procurements may be
made under emergent conditions as defined in regulations adopted by
the commissioner when unere exists a threat to public health, welfare,
or safety, when a situation exists that makes a procurement through
competitive sealed bidding or competitive sealed proposals impracti—
cable or contrary to the public interest, or to protect public or
private property. An emergency procurement need not be made through
competitive sealed bidding or competitive sealed proposals but shall
be made with competition that 1is practicable under the circumstances.
A written determination by the procurement officer of the basis for
the emergency and for the selection of the particular contractor shall
be 1included 1in the contract file. The written determination must
include findings of fact that support the determination.

Sec. 36.30.32C. SMALL PROCUREMENTS. (a) A procu cment for
supplies, services, or construction that does not exceed an aggregate

dollar amount of 35,000 may be made n accordance with regulations
adopted by the commissioner for small procurements.

(b) A contract for professional services that does not exceed
$25,000 may be made under regulations adopted by the commissioner for
small procurements, except that an agency may not contract for the
services of legal ~counsel without the approval of the attorney
general.

(c) Small procurements need not be made through competitive
sealed bidding or competitive sealed proposals but shall be made with
competition that is practicable under the circumstances.

(d) Procurement requirements may not be artificially divided or

fragmented so as to constitute a purchase under this section or to
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circumvent the source selection procedures required by <S 36.30.100 -

36.30.270.

(e) The procurement officer shall give adequate poblic notice of

intent to make a procurement under this section in accordance with
regulations adopted by the commissioner. Notices shall also be pro-—
vided to those Alaska bidders designated by the commissioner under
AS 36.30.050(d).

ARTICLE 5. CONTRACT FORMATION AND MODIFICATION.

Sec. 36.30.340. REVIEW AND APPROVAL BY THE ATTORNEY GENERAL.
If a contract contains a term that 1is 1in conflict with a state
standard form contract term or if a standard term is deleted or
modified by a term that is not standard, the contract must be reviewed
by the Attorney General and approved as to form.

Sec. 36.30.350. BID CANCELLATION, REJECTION. An invitation to
bid, a request for proposals, or other solicitation may be cancelled
or any or all bids or proposals may be rejected in whole or in part or
the date for opening bids or proposals may be delayed when it 1is in
the best interests of the state in accordance with regulations adopted
by the commissioner. The easons for cancellation, rejection, or
delay in opening bids or proposals shall be made part of the contract
file.

Sec. 36.30.360. DETERMINATION OF RESPONSIBILITY. (a) A written
determination of responsibility of a bidder or offeror shall be made
by the procurement officer in accordance with regulations adopted by
the commissioner. The unreasonable failure of a bidder or offeror to
promptly supply information in connection with an inquiry with respect
to responsibility is grounds for a determination of nonresponsibility

with respect to the bidder or offeror.

(b) Information furnished by a bidder or offeror under
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this section 1is confidential and may not be disclosed without prior
written consent by the bidder or offeror.

Sec. 36.30.362. DETERMINATION TO AWARD A CONTRACT TO A NONRESI—
DENT. If the procurement officer awards a contract to a perscn who
does not reside or maintain a place of business in the state and if
the supplies, services, professional services, or construction that is
the subject of the contract could have been obtained from sources in
the state, the procurement officer shall 1issue a written statement
explaining the basis of the award. The statement required under this
section shall be kept in the contract file.

Sec. 36.30.365. NOTICE OF INTENT TO AWARD A CONTRACT. At least
10 days before the formal award of a contract under this chapter the
procurement officer shall provide to each bidder or offeror notice of
intent to award a contract. The notice shall conform to regulations
adopted by the commissioner.

Sec. 36.30.370. TYPES OF CONTRACTS. Subject to limitations of
this section, any type of contract that will promote the best inter—
ests of the state may be used, except that the use of a cost-plus-
a-percentage-of-cost <contract 1is prohibited. A cost-reimbursement
contract may be used only when a determination is made in writing by
the procurement officer that a cost-reimbursement contract is likely
to be 1less costly tothe state than any other type or thatit is
impracticable to obtain the supplies, services, professional services,
or construction required except under a cost-reimbursement contract.

Sec. 36.30.380. APPROVAL OF ACCOUNTING SYSTEM. Except for a
contract awarded through competitive sealed bidding or a firm fixed-
price contract, a contract type may not be used unless it has been
determined 1in writing by the procurement officer that the proposed

contractor®s accounting system

-25- HCS CSSB 341(Jud)



10

12
13
14
15
16
17
18
19
20
Al
22
23
24
26
26
27
28

29

WORK DRAFT WORK DRAFT WORK DRAFT

D) will permit timely development of all necessary cost
data in the form required by the specific contract type contemplated;
and

(2) is adequate to allocate costs 1in accordance with gen—
erally accepted accounting principles.

Sec. 36.30.390. MULTI-TERM CONTRACTS. () Unless otherwise
provided by 1,?w, a contract for supplies, services, or professional
services may be entered into for any period of time considered to be
in the best interests of the state provided the term of the contract
and conditions of renewal or extension, 1if any, are included in the
solicitation and funds are available for the first fiscal period at
the time of contracting. Payment and performance obligations for
succeeding fiscal periods shall be subject to the availability and
appropriation of funds for them.

(b) Before using a multi-term contract, the procurement officer
shall determine in writing that

(1) estimated requirements cover the period of the contract
and are reasonably firm and continuing; and

(2) the contract will serve the best interests of the state
by encouraging effective competition or otherwise promoting economies
in state procurement.

(c) When funds are not appropriated or otherwise made available
to support continuation of performance in a subsequent fiscal period,
the contract shall be cancelled. The contractor may only be reim—
bursed for the reasonable vi.lue of any nonrecurring costs incurred but
not amortized in the price of the supplies, services, or professional
services delivered under the contract that are not otherwise recover—
able. The cost of cancellation may be paid from any appropriations

available for these purposes.
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Sec. 36.30.400. COST OR PRICING DATA. (a) Before an award of a
contract or a change order or contract modification, the contractor or
prospective contractor shall submit cost and pricing data. The con—
tractor or prospective contractor shall certify that, to the best of
the contractor®s or prospective contractor®s knowledge and belief, the
data submitted 1is accurate, complete, and current as of a mutually
determined specified date and will continue to be accurate and com-—
plete during the performance of the contract.

(b) When a contractor becomes aware of a situation that may form
the basis of a claim for compensation that exceeds the amount desig—
nated as the base amount of the contract and before performing addi—
tional work or supplying additional materials, the contractor shall
submit cost and pricing data on the additional work or materials. The
contractor shall certify that, to the best of the contractor®s knowl —
edge and belief, the data submitted is accurate, complete, and current
and is the actual cost to the contractor of performing the additional
work or supplying the additional materials.

(c) A contract, <change order, or concract modification under
which a certificate is required under (a) or (b) of this section must
contain a provision that the price to the state, including the con—
tractor®s profit or fee, will be adjusted to exclude any significant
sums by which the state finds that the price 1is increased because the
cost or pricing data furnished by the contractor or prospective con-—
tractor 1is inaccurate, incomplete, or not <current as of the date
agreed upon by the parties.

(d) The requirements of (a) of this section do not apply when

D) the contract price is based on adequate price competi—
tion;
(2) the contract price is set by law or regulation; or
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3) it is determined by the procurement officer
and in accordance with regulations adopted by the commissioner that
the requirements of (a) of this section may be waived, and the reasons
for waiver are stated.

Sec. 36.30.410. RIGHT TO INSPECT PLANT. The state may, at
reasonable times, 1inspect the part of the plant or place of business
ot a contractor or subcontractor that is related to the performance of
a contract awarded or to be awarded by an agency.

Sec. 36.30.420. RIGHT TO AUDIT RFCORDS. (a) The state may, at
reasonable times and places, audit the books and records of a person
who has submitted cost or pricing data under AS 36.30.400 to the
extent that the books and records relate to the cost or pricing data.
A person who receives a contract, change order, or contract modifica—
tion for which cost or pricing data is required, shall maintain books
and records that relate to the cost or pricirg data for three years
after the date of final payment under the contract, unless a shorter
period is authorized in writing by the commissioner.

(b) The state may audit the books and records of a contractor or
a subcontractor to the extent that the books and records relate to the
performance of the contract or subcontract. Books and records shall
be maintained by the contractor for a period of three years afcer the
date of final payment under the prime contract and by the subcontrac-—
tor for a period of three years after the date of final payment under
the subcontract, unless a shorter period is authorized 1in writing by
the commissioner.

Sec. 36.30.430. STANDARD MODxFICATION CLAUSES FOR CONTRACTS,
() The commissioner shall adopt regulations permitting the inclusion
of clauses providing for adjustments in prices, time of performance,

or other contract provisions as appropriate.
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(b) The commissioner shall adopt regulations permitting or
recmiring the 1inclusion 1in state contracts of clauses providing for
appropriate remedies and covering the following subjects:

¢D) liquidated damageo;

(2) specified excuses for delay or nonperformance;

3) termination of the contract for default; and

4) termination of the contract in whole or in part for the
convenience of the state.

Sec. 36.30.460. MODIFICATION OF STANDARD CLAUSES. The procure—
mentofficer or the head of a contracting agency may vary the clauses
adopted underAS 36.30.430 for inclusion in a particular state con—
tract if the

¢H) variations are supported bya written determination
that states the circumstances justifying the variation; and
(2) approval required by AS 36.30.340 is obtained.

Sec. 36.30.470. FISCAL RESPONSIBILITY. A contract modification,
change order, or contract price adjustment under a construction con-—
tract in excess of an amount established by regulation of the commis—
sioner is subject to prior written certification by the fiscal officer
of the agency responsible for funding the project or the contract, or
other official responsible for monitoring and reporting upon the
status of the costs of the total project budget or contract budget, as
to the effect of the contract modification, change order, or adjust—
ment in contract price on the total project budget or the total con-—
tract budget.If the certification of the fiscal officer or other
responsible official discloses a resulting 1increase 1in the totax
project budget or the total contract budget, the procurement officer
may not approve the contract modification, change order, or adjustment
in contract price unless sufficient funds are available, or the scope
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of the project or contract 1is adjusted to permit the degree of com—
pletion that 1is feasible within the total project budget or total

contract budget as it existed before the contract modification, change

order, or adjustment 1in contract price under consideration. A con—
tract modification change order, or adjustment in contract that is

signed by both parties and has been reasonably relied on by a contrac—
tor, is presumed to be valid even if the provisions of this section

have not been met.

Sec. 36.30.480. COST PRINCIPLE REGULATIONS. The commissioner
shall adopt regulations setting out cost principles that shall be used
to determine the allowability of incurred costs for the purpose of
reimbursing costs under contract provisions that provide for the
reimbursement of costs. If a written determination 1is approved at a
level above the procurement officer, the cost principles may be modi—
fied by contract.

ARTICLE 6. PROCUREMENT RECORDS AND REPORTS.

Sec. 36.30.500. RETENTION OF PROCUREMENT RECORDS. Procurement
records shall be retained and disposed of in accordance with records
retention guidelines and schedules approved by the state archivist.
Retained documents shall be made available to the attorney general or
a designee upon request and proper receipt.

Sec. 36.30.510. RECORDS OF CONTRACTS AWARDED UNDER COMPETITIVE
SEALED PROPOSALS. A contract file open for public inspection shall be
kept by the commissioner and the contracting agency for each contract
awarded wunder competitive sealed proposals. The Tfile kept by the
commissioner shall contain a summary of the information in the file of
the contracting agency. The file kept by the contracting agency must
contain

(1) a copy of the contract;
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(2) the register of proposals prepared under AS 36.30.230
and a copy of each proposal submitted; and
) the written determination to award the contract pre—
pared under AS 36.30.250.
Sec. 36.30.520. RECORDS OF SOLE SOURCE AND EMERGENCY PROCURE—
MENTS. (a) The commissioner shall maintain for a minimum of five

years a record listing all so."e source procurement contracts made
under AS 36.30.300 and emergency procurements made under AS 36.30.310.
The record must contain

(1) each contractor®s name;

2 the amount and type of each contract; and

(3)a listing of the supplies, services, professional
services, or construction procured under each contract.

(b) The Department of Transportation and Public Facilities
any agency to whom the coumissioner of administration or the commis—
sioner of transportation and public facilities has delegated procure—
ment authority under AS 36.30.015 shall, by October 1 of each year,
submit to the <commissioner of administration records of the type
specified in (a) of this section. The commissioner of administration
shall maintain these records as required by (a) of this section.

Sec. 36.30.530. PUBLIC ACCESS T0 PROCUREMENT INFORMATION.
Procurement information is public except as otherwise provided by law.

Sec. 36.30.540. REPORT TO LEGISLATURE. Beginning with Decem—
ber 1, 1989, the commissioner shall biennially report to the legisla—
ture concerning procurements by agencies. The report must include

¢D) the records maintained by the commissioner under
AS 36.30.510 and the records maintained under AS 36.30.520(a) for the
previous two fiscal years;

2) recommendations for changes in this chapter or other
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laws based on implementation of this chapter in the previous two
fiscal years;

A3) a description of any matters that involved litigation
concerning this chapter in the previous two fiscal years;

(€)) a list of procurements made under this chapter from
out-of-state sources during the previous two fiscal years together
with the total number of procurement contracts entered into during
that period with out-of-state contractors and the total value of these
contracts; this paragraph does not apply to procurements made under
AS 36.30.320; and

(5) a list of procurements made under this chapter from
state sources during the previous two fiscal years together with the
total number of procurement contracts entered into during that period
withstate contractors and the total value of these contracts; this
paragraph does not apply to procurements made under AS 36.30.320.

ARTICLE 7. LEGAL AND CONTRACTUAL REMEDIES.

Sec. 36.30.560. FILING OF A PROTEST. An ?Lnterested party may
protest the award of a contract, the jposed award of a contract, or
a solicitation for supplies, services, professional services, or
construction by an agency. The protest shall be filed with the pro-—
curement officer of the contracting agency in writing and include the
following information:

(1) the name, address, and telephone number of the pro—
tester;

(2) the signature of the protester or the protester”s
representative;

) identification of the contracting agency and the solic—
itation or contract at issue;

4) a detailed statement of the legal and frctual grounds
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(5) the form of relief requested.

Sec. 36.70.565. TIME FOR FILING A PROTEST. (a) A protest based
upon alleged improprieties 1in a solicitation 1involving competitive
sealed bidding that an apparent before the bid opening shall be filed
before the bid openr A protest based on alleged improprieties in a
solicitation involving competitive sealed proposals that are apparent

D) before the due date for receipt of 1initial proposals
shall be filed before that due date;

(2) after the due date for receipt of initial proposals
shall be filed before the next due date for receipt of adjusted pro—
posals that occurs after the improprieties are apparent.

(b) In situations not covered under (a) of this section, pro-—
tests shall be filed within 10 days after a notice of intent to award
the contract 1is issued by the procurement officer.

(c) If the protester shows good cause, the procurement officer
of the contracting agency may consider a filed protest that 1is not
timely.

Sec. 36.30.370. NOTICE OF A PROTEST. The procurement officer
shall immediately give notice of a protest filed under AS 36.30.565 to
the contractor if a contract has been awarded or, if no award has been
made, to all interested parties.

Sec. 36.30.575. STAY CF AWARD. If a protest is Tfiled the award
may be made unless the procurement officer of the contracting agency
determines in writing that a

D) reasr lable probability exists that the protest will be
sustained; or

(2) stay of the award is not contrary to the best interests

of the state.
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Sec. 36.30.580. DECISION BY THE PROCUREMENT OFFICER. () The
procurement officer of the contracting agency shall issue a written
decision containing the basis of the decision within 14 days after a
protest has been filed. A copy of the decision shall be furnished to
the protester by certified mail or other method that provides evidence
of receipt.

(b) The time for a decision may be extended up to 26 days Tfor
good cause by the commissioner of administration, or for protests
involving construction or procurements Tfor the state equipment fleet,
the commissioner of transportation and public facilities. If an
extension 1is granted, the procurement officer shall notify the pro—
tester in writing of the date the decision is due.

(©) If a decision is not made by the date it is due, the pro—
tester may proceed as if the procurement officer had issued a decision
adverse to the protester.

Sec. 36.30.585. PROTEST REMEDIES. () If the procurement
officer sustains a protest in whole or in part, the procurement offi—
cer shall implement an appropriate remedy.

(b) In determining an appropriate remedy, the procurement offi—
cer shall consider the circumstances surrounding the solicitation or
procurement including the seriousness of the procurement deficiencies,
the degree of prejudice to other interested parties or to the integri—
ty of the procurement system, the good faith of the parties, the
extent the procurement has been accomplished, costs to the agency and
other 1impacts on the agency of a proposed remedy, and the urgency cf
the procurement to the welfare of the state.

Sec. 36.30.590. APPEAL ON A PROTEST. () An appeal from a
decision of a procurement officer on a protest may be Tfiled by the

protester with the commissioner of administration, or for protests
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involving construction or procurements for the state equipment fleet,
the commissioner of transportation and public facilities. An appeal
shall be filed within five days after the decision is received by the
protester. The protester shall file a copy of the appeal with the
procurement officer.

(b) An appeal must contain the information required under
AS 36.30.560. In addition, the appeal must include

i )} a copy of the decisionbeing appealed; and
2 identification of the factual or Ilegal errors in the
decision that form the basis for the appeal.

Sec. 36.30.595. NOTICE OF A PROTEST APPEAL. (2) The procure—
ment officer shall immediately give notice of an appeal filed under
AS 36.30.590 to the contractor if a contract has been awarded or, if
no award has been made, to all interested parties.

(b) The commissioner of administration or the commissioner
transportation and public facilities, as appropriate, shall, on re—
guest, furnish a copy of the appeal to a person notified under (a) of
this section, except that confidential material shall be deleted from
the copy.

Sec. 36.30.600. STAY OF AWARD DURING PROTEST APtSAL. If a
protest appeal is filed before a contract is awarded and the award was
stayed under AS 36.30.575, the filing of the appeal automatically
continues the stay until the commissioner of administration or the
commissioner of transportation and public Ffacilities, as appropriate,
makes a written determination that the award of the contract without
further delay 1is necessary to protect substantial interests of the
state.

Sec. 36.30.605. PROTEST REPORT. () The procurement officer of

the contracting agency shall file a complete report on the protest and
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decision with the commissioner of administration or the commissioner
of transportation and public facilities, as appropriate, within seven
days after a protest appeal is Tiled. The procurement officer shall
furnish a copy of the report to the protester and to interested par—
ties that have requested a copy of the appeal under AS 36.30.595(b).

(b) Thvi procurement officer may request an extension of time to
prepare the protest report. The request must be in writing Ulisting
the reasons for the request. The commissioner of administration or
the commissioner of transportation and public facilities, as appropri—
ate, shall respond to the request in writing. If an extension 1is
granted, the commissioner shall list the reasons for granting the
extension and indicate the date the protest report is due. The com—
missioner shall notify the protester 1in writing that the cime for
submission of the report has been extended and the date the report is
due.

(c) The protester may file comments on the protest report with
the commissioner of administration or the commissioner of transporta—
tion and public Tfacilities, as appropriate, within seven days after
the report is received. The protester shall provide copies of the
comments to the procurement officer and to interested parties that
have requested a copy of the appeal under AS 36.30.595(hb).

(d) The protester may request an extension of time to prepare
the comments on the protest report. The request must be in writing
listing the reasons for the request. The commissioner of administra—
tion or the commissioner of transportation and public Tfacilities, as
appropriate, shall respond to the request in writing. If an extension
is granted, the commissioner shall list the reasons for granting the
extension and indicate the date the comments are due. The commission—
er shall notify the procurement officer in writing that the time for
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submission of the comments has been extended and the date the comments
are due.

Sec. 36.3P.610. DECISION WITHOUT HEARING. (a) The commissioner
of administration or the commissioner of transportation and public
facilities, as appropriate, shall dismiss a protest appeal before a
hearing is heldif itis determined 1in writing that the appeal is
untimely under AS 36.30.590(a).

(b) The commissioner of administration or the commissioner of
transportation and public Tfacilities, as appropriate, may issue a
decision on an appeal without a hearing if the appeal 1involves ques—
tions of law without genuine issues of fact.

Sec. 36.30.615. HEARING ON PROTEST APPEAL. A hearing on a
protest appeal shall be conducted in accordance with AS 36.jj .670 and

egulations adopted by the commissioner.

Sec. 36.30.620. CONTRACT CONTROVERSIES. () A contractor shall
file a claim concerning a contract awarded under this chapter with the
procurement officer. The contractor shall cer Lfy that the claim is
made in good faith, that the supporting data are accurate and complete
to the best of the contractor®s knowledge and belief, and that the
amount requested accurately reflects the contract adjustment for which
the contractor believes the state is liable.

(b) If acontroversy asserted by a contractor concerning a
contract awarded under this chapter cannot be resolved by agreement,
the procurement officer shall, after receiving a written request by
the contractor for a decision, 1issue a written decision. The decision
shall be made no more than 90 days after receipt by the procurement
officer of all necessary information from the contractor. Failure of
the con.ractor to furnish necessary information to the procurement

officerconstitutes a waiver of the claim. Before issuing the
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decision che procurement officer shall review the facts relating to
the controversy and obtain necessary assistance from legal, fiscal,
and other advisors.

(c) The time for issuing a decision under (b) of this section
may be extended for good cause by the commissioner of administration,
or for a controversy 1involving a construction contract or procurement
for the state equipment fleet, the commissioner of transportation and
public facilities, 1if the controversy concerns an amount in excess of
$50,000. The procurement officer shall notify the contractor 1in
writing that the time for the issuance of a decision has been extended
and of the date by which a decision shall be issued.

(d) The procurement officer shall furnish a copy of the decision
to the contractor by certified mail or other method that provides
evidence of receipt. The decision shall include a

(1) description of the controversy;

2 reference to the pertinent contract provisions;
3) statement of the agreed upon and disputed facts;
4) statement of reasons supporting the decision; and
") statement substantially as follows:

"This 1is the final decision of the procurement officer.

This decision may be appealed to the commissioner of

(administration/transportation and public facilities).

If you appeal, you must file a written notice of appeal

with the commissioner within 14 days after you receive

this decision.”

(e) If a decision 1is not made by the date it 1is due, the con-—
tractor may proceed as if the procurement officer . d issued a deci—
sion adverse to the contractor.

) If a controversy asserted by the state concerning a contract
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awarded under this chapter cannot be resolved by agreement the matter
shall be immediately referred t( the commissioner of administration or
the commissioner of transportation and public facilities as appro-—
priate .

Sec. 36.30.625. APPEAL ON A CONTRACT CONTROVERSY. (a) An
appeal from a decision of the procurement officer cn a contract con—
troversy may be filed by the contractor with the commissioner of
administration, or for a controversy involving a construction "ontract
or procurement for the state equipment fleet, the commissioner of
transportation and public facilities. The appeal shall be Tfiled
within days after the decision 1is received by the contractor. The
contractor shall file a copy of the appeal with the procurement offi—
cer.

(b) An appeal shall contain a copy of the decision being ap-—
pealed and 1identification of the factual or legal errors in the deci—
sion that form the basis for the appeal.

Sec. 36.30.630. HEARING ON A CONTRACT CONTROVERSY. (a) Except
as provided 1in (b) of this section, a hearing shall be conducted
according to AS 36.30.670 and regulations adopted by the commissioner
of administration on a contract controversy appealed to the commis—
sioner of administration or the commissioner of transportation and
public facilities or referred to either commissioner under AS 36.30.-

620(F).

(b) Within 15 days after receipt of an appeal on a contract

controversy the commissioner of administration or the commissioner of
transportation and public facilities, as appropriate, may adopt the
decision of the procurement officer as the final decision without a
hearing.

Sec. 36.30.632. DELEGATION. The commissioner of administration
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and the commissioner of transportation and public facilities may
delegate responsibilities under AS 36.30.590 and 36.30.630 to the head
of the contracting agency.

Sec. 36.30.635. AUTHORITY TO DEBAR OR SUSPEND. (a) After
consultation with the using agency and the attorney general and after
a hearing cc.iducted according to AS 36.30.670 and regulations adopted
by the commissioner of administration, the commissioner of administra—
tion or the commissioner of transportation and public facilities may
debar a person for cause from consideration for award of contracts.
Notice of a debarment hearing shall be provided in writing at leas",
seven days before the hearing. The debarment may not be for a periou
of more than three years.

(b) The commissioner of administration or the commissioner of
transportation and public facilities, after consultation with the
using agency and the attorney general, may suspend a person from
consideration for award of contracts if there 1is probable cause for
debarment and compelling reasons require suspension to protect state
interests. The suspension may not be for a period exceeding three
months.

(©) The authority to debar or suspend shall be exercised in
accordance with regulations adopted by the commissioner of adminis—
tration.

Sec. 36 .30.640. CAUSES FOR DEBARMENT OR SUSPENSION. The causes
for debarment or suspension include the following:

(D) conviction for commission of a criminal offense as an
incident to obtaining or attempting to obtain a public or private
contract or subcontract, or in the performance of the contract or
subcontract;

@) conviction under state or federal statutes of
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embezzlement, theft, forgery, bribery,, falsification or destruction of
records, receiving stolen property, or other offense indicating a lack
of business integrity or business honesty that currently and seriously
affects responsibility as a state contractor;

3) conviction or civil judgment finding a violation
state or federal antitrust statutes;

(A) violation of contract provisions of a character that is
regarded by the commissioner to be so serious as to justify- debarment
action, such as

(A) knowing failure without good cause to perform 1in
accordance with the specifications or within the time limit
provided in the contract; or

€)) failure to perform or unsatisfactory performance
in accordance with the terms of one or aore contracts, except
that Tfailure to perform or unsatisfactory performance caused by
acts beyond the control of the contractor may not be considered
to be a basis for debarment;

(5) for violation of the ethical standards set out in law
or regulation;

(6) for a violation of this <chapter punishable under
AS 36.30.930(2); and

) any other cause listed in regulations of the commis—
sioner determined to be so serious and compelling as to affect respon—
sibility as a state contractor, 1including debarment by another govern—
mental entity for a cause listed in the regulations.

Sec. 36.30.i"A5. WRITTEN DETERMINATIONS. (a) The commissioner
of administration or the commissioner of transportation and public
facilities shall issue a written decision to debar or suspend. The

decision must
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(1) state the reasons for the action taken; and

2 inform the debarred person ofrights to judicial appeal
or inform the suspended person of rights to administrative and judi—
cial appeal.

(b) A copy of the decision under (@) of this section shall be
mailed or otherwise furnished immediately to the debarred or suspended
person and any other intervening party.

Sec. 36.30.650. HEARING ON A SUSPENSION. (a) A person suspend-—
ed under AS 36.30.635 1is entitled to a hearing conducted according to
AS 36.30.670 and regulations adopted by the commissioner of adminis—
tration if the person files a written request for a hearing with the
commissioner of administration or the commissioner of transportation
and public facilities, as appropriate, within seven days after receipt
of the notice of suspension under AS 36.30.645.

(b) If a suspended person requests a hearing the commissioner
administration or the commissioner of transportation and public facil—
ities, as appropriate, shall schedule a prompt hearing unless the
attorney general determines that a hearing at the proposed time is
likely to jeopardize an investigation. A hearing may not be delayed
longer than six months after notice of the suspension 1is provided
under A.S 36.30.645.

Sec. 36.30.655. LIST OF PERSONS DEBARRED OR SUSPENDED. The
commissioner shall maintain a list of all persons debarred or suspend-—
ed from consideration for award of contracts.

Sec. 36.30.660. REINSTATEMENT. (@) The commissioner of admin-—
istration or the commit, ioner of transportation and public facilities
may at any time after a final decision to debar a person from consid-—
eration for award of contracts reinstate the person after determining

that the cause for which the person was debarred no longer exists or
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has been substantialiy mitigated.

(b) A debarred person may request reinstatement by submitting r
petition to the commissioner of administration or the commissioner of
transportation and public Ffacilities supported by evidence showing
that the cause for debarment no longer exists or has been substantial —
ly mitigated.

(©) The commissioner of administration or the ccmnissioner of
transportation and public facilities may require a hearing on a rein—
statement petition. A decision on reinstatement shall be made in
writing within seven days after a reinstatement petition is submitted.
The decision shall specify the factors on which it is based. A deci —
sion under this section is not subject to judicial appeal.

Sec. 36.30.665. LIMITED PARTICIPATION. The <commissioner of
administration or the commissioner of transportation and public facil—
ities may permit a debarred person to participate in a contract cn a
limited basis during the debarment period if the commissioner deter—
mines in writing that the participation 1is advantageous to the state.
The determination shall specify the factors on which it is based and
the limits imposed on the debarred person.

S ™, 36.30.670. HEARING PROCEDURES. (a) The commissioner of
administration or the commissioner of transportation and public facil—
ities shall act as a hearing officer or appoint a hearing officer for
a hearing conducted under this chapter. The hearing officer shall
arrange for a prompt hearing and notify the parties in writing of the
time and place of the hearing. The hearing shall be conducted in an
informal manner. The provisions of AS 44.62 (Administrative Procedure
Act) do not apply to a hearing conducted under this chapter.

(b) The hearing officer may

¢D) hold prehearing conferences to settle, simplify, or
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identify the issues in a proceeding, or to consider other matters that
may aidin the expeditious disposition of the proceeding;

(2) require parties to state their positions concerning the
various 1issues in the proceeding;

3) require parties to produce for examination those rele—
vant witnesses and documents under their control;

(4) rule on motions and other procedural matters;

(5) regulate the course of the hearing and conduct of the
participants;

(6) establish time Jlimits for submission of motions or
memoranda;

@) impose appropriate sanctions against a person who fails
to obey an order of the hearing officer, including

(A) prohibiting the person from asserting or opposing
designated claims or defenses or introducing designated matters
into evidence;

(B) excluding all testimony of an unresponsive or
evasive witness; and

© excluding a person from further participation 1in
the hearing;

(8) take official notice of a material fact not appearing
in evidence, if the fact is among the traditional, matters subject to
judicial notice;

(9) administer oaths or affirmations.

(©) A transcribed record of the hearing shall be made available
at cost to a party that requests it.

Sec. 36.30.675. RECOMMENDATION BY THE HEARING OFFICER. () If
the commissioner of administration or the commissioner of transporta—
tion and public Tfacilities 1is not acting as hearing officer, the
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hearing officer shall recommend a decision to the commissioner based
on the evidence presented. The recommendation shall include findings
of fact and conclusions of law.

(b) The commissioner of administration or the commissioner of
transportation and public facilities may affirm, modify, or reject the
hearing officer®"s recommendation in whole or in part, may remand the
matter to the hearing officer with instructions, or take other appro-—
priate action.

Sec. 36.30.680. FINAL DECISION 3Y THE COMMISSIONER. A decision
by the commissioner of administration or the commissioner of transpor—
tation and public facilities after a hearing under this chapter is
final. A decision shall be sent within 20 days after the hearing to
ell parties by personal service or certified mail, except that a
decision by the commissioner of transportation and public facilities
involving procurement of construction shall be sent within 90 days
after the hearing to all parties by personal service or certified
mail.

Sec. 36.30.685. JUDICIAL APPEAL.(a) A final decision of the
commissioner of administration or the commissioner of transportation
and public facilities under AS 36.30.610, 36.30.635(a), 36.30.650, or
36.30.680 may be appealed to the superior court in accordance with the
Alaska Rules of Appellate Procedure.

(b) Afinal decision of the commissioner of administration or
the commissioner of transportation and public facilities under AS 36.-
30.630(b) may be appealed to the superior court for a trial de novo.

Sec. 36.30.687. MISREPRESENTATIONS AND FRAUDULENT CLAIMS. (a)
A person who makes or uses in support of a contract claim under this
chapter, a misrepresentation, or who practices or attempts to practice
a fraud, at any stage of proceedings relating to a procurement or
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contract controversy under this chapter:

(D) forfeits all claims relating to that procurement or
contract; and

2 is liable to the state for reimbursement of all sums
paid on the claim, for all costs attributable to review of the claim,
and for a civil penalty equal to the amount by which the claim 1is
misrepresented.

(b) The procurement officer, commissioner or court shall make
specific findings of misrepresentation, attempted fraud or fraud
before declaring a forfeiture under (a)(l) of this section.

(c) Suits to recover costs and penalties under (a)(2) of this
section must be commenced within six years after the discovery of the
misrepresentation, fraud, or attempted fraud.

(d) A person who in a matter relating to a procurement or a
contract controversy or claim under this chnter makes a misrepresen—
tation to the state through a trick, scheme, or device is guilty of a
class C felony.

(e) In this section, "misrepresentation” means a false or mis—
leading statement of material fact, or conduct intended to deceive or
mislead concerning material fact, whether it succeeds 1in deceiving or
misleading.

Sec. 36.30.690. EXCLUSIVE REMEDY. Notwithstanding AS 44.77 or
other law to the contrary, AS 36.30.560 - 36.30.699 and regulations
adopted wunder those sections provide the exclusive procedure for
asserting a claim against an agency arising in relation to a procure—
ment under this chapter.

Sec. 36.30.695. OTHER RULES OF PROCEDURE. The commissioner may
adopt by regulation additional rules of procedure providing for the

expeditious administrative review of all contract claims or
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controversies, both before the <contracting agency and through an
appeal heard de novo.

Sec. 36.30.699. DEFINITION. In AS 36.30.560 - 36.30.695, "in-—
terested party" means an actual or prospective bidder or offeror whose
economic interest may be affected substantially 3nd directly by the
issuance of a contract solicitation, the award of a contract, or the
failure to award a contract; whether an actual or prospective bidder
or offeror has an economic interest depends on the circumstances.

ARTICLE 8. INTERGOVERNMENTAL RELATIONS.

Sec. 36.30.700. COOPERATIVE PURCHASING AUTHORIZED. A public
procurement wunit may either participate in, sponsor, conduct, or
administer a cooperative purchasing agreement for the procurement of
supplies, services, professional services, or construction with one or
more public procurement units or external procurement activities in
accordance with an agreement entered 1into between the participants.
Coopera{}ve purchasing may include joint or multi-party contracts
between public procurement units and open-ended state public procure—
ment unit contracts that are made available to local public procure—
ment units.

Sec. 36.30.710. SALE, ACQUISITION, OR USE OF SUPPLIES BY A
PUBLIC PROCUREMENT UNIT. (&) A public procurement unit may sell to,
acquire from, or use any supplies belonging to another public procure—
ment unit or external procurement activity independent of the require—
ments of AS 36.30.060 and 36.30.100 - 36.30.260.

(b) A public procurement unit may enter into an agreement,
independent of the requirements of AS 36.30.060 and 36.30.100 - 36.-
30.260, with another public procurement unit or external procurement
activity for the cooperative use of supplies or services under the
terms agreed upon between the parties.
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Sec. 36.30 .720. JOINT USE OF FACILITIES. A public procurement
unit may enter 1into agreements for the common use or lease of ware—
housing facilities, capital equipment, and other Ffacilities with
another public procurement unit or an external procurement activity
under the terms agreed upon between the parties.

Sec. 36.30 .730. SUPPLY OF PERSONNEL, INFORMATION, AND TECHNICAL
SERVICES. () A public procurement unit may, upon written request
from another public procurement unit or external procurement activity,
provide personnel to the requesting public procurement unit or exter—
nal procurement activity. The public procurement unit or external
procurement activity making the request shall pay the public procure—
ment unit providing the personnel the direct and indirect cost of
furnishing the personnel, in accordance with an agreement between the
parties.

(b) The informational, technical, and other services of a public
procurement unit may be made available to another public procurement
unit or external procurement activity except that the requirements of
the public procurement unit tendering the services has precedence over
the requesting publxc procurement unit or external procurement activi—
ty. The requesting public procurement unit or external procurement
activity shall pay for the expenses of the services so provided, in
accordance with an agreement between the parties.

(¢) Upon request, the commissioner may make available to public
procurement units or external procurement activities the following
services, among others:

(1) standard forms;
(2) printed manuals;
(3) product specifications and standards;

(A) quality assurance testing services and methods;
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(5) qualified products lists;

(6) source information;

(7) common use commodities listings;

(8) supplier performance ratings;

(9) lists of persons debarred or suspendedfrom considera—
tion for award state contracts;

(10) forms for invitations for bids, requests for proposals,
instructions to bidders, general contract provisions, and other con-—
tract forms; ar

(1D contracts or published summaries of them, including
price and time of delivery information.

(d) The commissioner may provide the followingtechnical ser—
vices, among others;

(1) development of product specifications;

(2) development of quality assurance test methods, includ—
ing receiving, 1inspection, and acceptance procedures;

(3) use of product testing and inspection facilities; and

(4) use of personnel training programs.

(e) The commissionermay enter into contractual arrangementsani
publish a schedtile of feesforthe services provided under (¢) and (d)
of this section.

Sec. 36.3. .735. RESTRICTION ON CONTRACTING WITH OR EMPLOYING
EXPERTS ON RADIATION HAZARDS. (a) Except for the Department of
Health and Social Services, the Department of Labor, the Department of
Environmental Conservation, and the Department of Military and Veter —
ans® Affairs, a state agency may not

D) contract, other than with the Department of Health
Social Services, to have services performed that require expertise 1in

determining or reducing the hazards of radiation; ot
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(2) employ a person whose duties require expertis
determining or reducing the hazards of radiation.

(b) In this section, "state agency" means a state department or
agency, whether in the legislative, judicial, or executive branch,
including such entities as the Alaska State Housing Authority, but not
including the University of Alaska, a municipality, or an agency of a
municipality or the Alaska State Housing Authority.

©) In this section, "radiation" does not include radiation
emitted from a Federal Communications Commission licensed Tfacility
emitting radiation of a wave length longer than one centimeter and an
average power output not exceeding two kilowatts.

Sec. 36.30.740. REVIEW OF PROCUREMENT REQUIREMENTS. To the
extent possible, the commissioner may collect information concerning
the type, <cost, quality, and quantity of commonly used supplies,
equipment for the state fleet, services, or construction being pro-—
cured or used by state public procurement units. The commissioner may
also collect this 1information from Jlocal public procurement units.
The commissioner may make this information available to a public
procurement unit upon request.

Sec. 36.30.750. CONTRACT CONTROVERSIES. () Under a coopera-—
tive purchasing agreement, controversies arising between an adminis—
tering public procurement unit and its bidders, offerors, or contrac-—
tors shall be resolved in accordance with AS 36.30.560 - 36.30.699.

(®)] A  local public procurement wunit th”t 1is not subject to
AS 36.30.560 - 36.30.699 may enter 1into an agreement with another
local public procurement wunit or external procurement activity to
establish procedures or use that unit"s or activity"s existing proce—
dures to resolve controversies with contractors, whether or not the

controversy arose under a cooperative purchasing agreement.
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Sec. 36.30.790. DEFINITIONS. In AS 36.30.700 - 36.30.790

(1) "cooperative purchasing" means procurement conducted
by, or on behalf of, more than one public procurement unit, or by a
public procurement unit with an external procurement activity;

@) "external procurement activity" means a buying orga-—
nization not located in this s*-ate that, 1if located 1in this state,
would qualify as a public procurement unit; an agency of the United
States 1is an external procurement activity;

(3) "local public procurement unit"” means a municipality or
other subdivision of the state or other entity that expends public
funds for the procurement of supplies,services, professional ser—
vices, and construction, and any nonprofit corporation operating a
charitable hospital;

4 "public procurement unit" means either a local public
procurement unit or a state public procurement unit;

(5) "state public procurementunit” means the Department of
Administration and any other contracting agency of the state.

ARTICLE 9. GENERAL PROVISIONS.

Sec. 36.30.850. APPLICATION OF THIS CHAPTER. (a) This chapter
applies only to contracts solicited or entered into after January 1,
1987, unless the parties agree to its application to a contract solic—
ited or entered into before that date.

(b) This <chapter applies to every expenditure of state funds
irrespective of their sources, including federal assistance except as
otherwise specified in AS 36.30.890, by the state, acting through an
agency, under a contract, except that this chapter does not apply 1o

(1) grants;

2 contracts for professional witnesses to provide for
professional services or testimony relating to existing or probable
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lawsuits in which the state is or may become a party;
(3) contracts of the University of Alaska where the work is
t) be performed substantially by students enrolled in the university;
(4) contracts for medical doctors and dentists;
(5) acquisitions or disposals of real property or interest
in real property, except as provided in AS 36.30.080;
(6) disposals under AS 38.05;
(7) contracts for the preparation of ballots under AS 15.-
15.030;
(8) acquisitions or disposals of property and other con-—
tracts relating to airports under AS 02.15.070, 02.15.090, and 02.15.-
091 ;
(9) disposals of obsolete property under AS 19.05.060;
(10) disposals of obsolete material or equipment under
AS 35.20.060;
(11) agreements with providers of services under AS 47.07;
AS 47.08; AS 47.10; AS 47.17; AS 47.24; AS 47.25.195, and 47.25.310;
(12) contracts of the Department of Fish and Game for
flights that 1involve specialized flying and piloting skills and are
not point-to-point;
(13) purchases of income-producing assets for the state
treasury or a public corporation of the s.ate.

(c) Except for AS 36.30.700 - 36.30.790, this chapter does not
apply to contracts between two or more agencies, the state and 1its
political subdivisions, or the state and other governments.

(d) Nothing in this chapter or in regulations adopted under this
chapter prevents an agency or political subdivision from complying
with the terms and conditions of a grant, gift, bequest, cooperative

agreement or federal assistance agreement.
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Sec. 36.30.860. SUPPLEMENTARY GENERAL PRINCIPLES OF LAW APPLIC—
ABLE. Unless displaced by the particular provisions of this chapter,
the principles of law and equity, 1including the Uniform Commercial
Code (AS A5.01 - AS 45.09), the 1law merchant, and Jlaw relative to
capacity to contract, agency, fraud, misrepresentation, duress, coer—
cion, mistake, or bankruptcy shall supplement the provisions of this
chapter.

Sec. 36.30.870. ADOPTION OF REGULATIONS. (a) Regulations under
this chapter shall be adopted 1in accordance with the Administrative
Procedure Act (AS 44.62).

(b) Regulations under this chapter applicable to procurements
construction or procurements for or disposal of property of the state
equipment fleet shall be adopted by the commissioner of administration
only after consultation with the commissioner of transportation and
public facilities.

Sec. 36.30.880. REQUIREMENT OF GOOD FAITH. All parties involved
in the negotiation, performance, or administration of state contracts
shall act in good faith.

Sec. 36.30.890. FEDERAL ASSISTANCE. If a procurement 1involves
the expenditure of federal funds or federal assistance and there is a
conflict between a provision of this chapter or a regulation adopted
under a provision of this chapter and a federal statute regulation,
policy or requirement, the federal statute regulation, policy or
requirement, shall prevail.

Sec. 36.30.900. PREFERENCE FOR ALASKA PRODUCTS. This chapter
does not modify, amend, or alter AS 36.15.010 and 36.15.020 regarding
preference for Alaska forest ; _uducts, or AS 36.20.010 regarding
preference to producers or dealers in Alaska except as provided in
AS 36.30. 170(b) and (c).
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Sec. 36.30.910. PURCHASES THROUGH GENERAL SERVICES ADMINISTRA —
TION. This chapter does not prevent purchasing through the general
services administration as provided by lav/.

Sec. 36.30.920. REPORTING OF ANTICOMPETITIVE PRACTICES. When
for any reason collusion or other anticompetitive practices are sus—
pected among bidders or offerors, a notice of the relevant facts shall
be transmitted to the attorney general by the person who suspects the
collusion or other anticompetitive practices.

Sec. 36.30.930. CIVIL AND CRIMINAL PENALTIES. The Tfollowing
penalties apply to violations of this chapter:

¢D) a person who contracts for or purchases supplies,
equipment for the state fleet, services, professional services, or
construction 1in a manner the person knows to be contrary to the re—
quirements of this <chapter or the regulations adopted under this
chapter 1is liable for all costs and damages to che state arising out
of the viol; 1 n;

2 a person who intentionally or knowingly contracts for
or purchases supplies, equipment for the state fleet, services, pro-—
fessional services, or construction under a scheme or artifice to
avoid the requirements of this chapter is guilty of a class C felony.

Sec. 36.30.940. ENFORCEMENT. The attorney general on behalf of
the state shall enforce the provisions of this chapter.

Sec. 36.30.950. SEVERABILITY. If any provision of this Act or
any application of this Act to any person or circumstance is held
invalid, the invalidity does not affect other provisions or
applications of this Act that can be given effect without the 1invalid
provision or application, and to this end the provisions of this Act
are declared severable.

Sec. 36.30.990. DEFINITIONS. In this chapter, unless  the
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context in which a term 1is used clearly requires a different meaning
or a different definition is prescribed for a particular provision,

(D) "agency" means a department, institution, board, com—
mission, division, authority, public corporation, the Alaska Pioneers”
Home, or other adminis ;rative unit of the executive branch of state
government, except for the University of Alaska, the Alaska State
Housing Authority and the Alaska Railrcad Corporation; it does not
include a regional Native housing authority created under AS 18.-
55.996, or a regional electrical authority created under AS 18.57.020;

@) "change order" means a written order signed by the
procurement officer, directing the contractor to make changes that the
changes clause of the contract authorizes the procurement officer to
order without the consent of the contractor;

(3) "commissioner" means the commissioner of the Department
of Administration;

4 "competitive sealed bidding"” means the procedure under
AS 36.30.100 - 36.30.190;

(5) "competitive sealed proposals"™ means the procedure
under AS 36.30.200 - 36.30.260;

(6) "construction”™ means the process of building, altering,
repairing, maintaining, 1improving, or demolishing a public highway,
structure, building, or other public improvement of any kind to real
property other than privately owned real property leased for the use
of agencies; it includes services and professional services relating
to planning and design required for the construction; it does not
include the routine operation of a public improvement to real property
nor does it include the construction of public housing;

(7) "contract"™ means all types of state agreements, regard-—
less of what they may be called, for the procurement or disposal of

-55- HCS CSSB 341(Jud)



10

13

14

15

16

17

18

19

20

22

23

24

2a

26

27

28

29

WORK DRAFT WORK DRAFT WORK DRAFT

supplies, equipment for the state fleet, services, professional servi—
ces, or construction;

(8) "contract modification” means a written alteration in
specifications, delivery point, rate of delivery, period of perfor—
mance, price, quantity, or other provisions of a contract accomplished
by mutual action of the parties to the contract;

(9) "department"” means the Department of Administration;

(10) "grant" means property furnished by the state, whether
real or personal, designated by law, including an appropriation Act,
as a grant;

(1) "person" means a business, individual, wunion, commit—
tee, club, other organization, or group of individuals;

(12) "procurement™ means buying, purchasing, renting, leas—
ing, or otherwise acquiring supplies, equipment for the state fleet,
services, or construction; it also includes functions that pertain to
the obtaining of a supply, equipment for the state fleet, service, or
construction, including description of requirements, selection and
solicitation of sources, preparation and award of contract, and all
phases of contract administration;

(13) "procurement officer” means a person authorized to
enter 1into and administer contracts for an agency and make written
determinations with respect to them; it also includes an authorized
representative of a procurement officer acting within the limits of
authority;

(14) "professional services” means professional, technical,
or consultant"s services that are predominantly intellectual 1in char—
acter, result in the production of a report or the completion of a
task, and include analysis, evaluation, prediction, planning, or

recommendation;
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(15) "services" means the furnishing of labor, time, or
effort by a contractor, not involving the delivery of a specific end
product other than reports that are merely incidental to the required
performance; it does not include employment agreements or collective
bargaining agreements;

(16) "supplies” means all property of an agency, including
equipment, materials, and insurance; it includes privately owned real
property leased for the use of agencies, such as office space, but
does not include the acquisition or disposition of other interests in
land.

Sec. 36.30.995. SHORT T.ILE. This chapter may be cited as the
State Procurement Code.

Sec. 3. AS 03.22.030 is amended to read:

Sec. 03.22.030. CENTER SITE, BUILDINGS AND EQUIPMENT. The
department shall obtain a site, either by donation, lease, or pur—
chase, and erect suitable buildings on the site, if they are needed
for the use of the plant materials center. The department shall also
acquire the agricultural land, scientific 1instruments and equipment
necessary to carry on the work of the center. Acquisition of scien—
tific instruments and equipment under this section is governed by
AS 36.30 (State Procurement Code).

Sec. 4. AS 05.20.040 is amended to read:

Sec. 05.20.040. PERSONNEL TO INSPECT DEVICES. The department
shall designate a person qualified in experience and training as the
inspector of devices. The department may employ additional employees
as are necessary to administer this chapter. The 1inspector and the
employees may be hired on a temporary basis or borrowed from other
state departments or political subdivisions of the state, or the
department may contract with individuals or firms for the 1inspecting
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service on an 1independent basis. The department shall prescribe the
salary or other remuneration for this service. Contracting under this
section is governed by AS 36.30 (State Procurement Code).

Sec. 5. AS 09.50.250 is amended to read:

Sec. 09.50.250. ACTIONABLE CLAIMS AGAINST THE STATE. A person
or corporation having a contract, quasi-contract, or tort «clainm
against the state may bring an action against the state in the superi—
or court. A person who may present the claim under AS 44_.77may not
bring an action under this section except as set out in AS 44.77.-
040(c). A person who may bring an action under AS 56.30.560 - 36.30.-
695 may not bring an action under this section except as set out in
AS 36.30.685. However, no action may be brought under this section if
the claim

D) is an action for tort, and isbased upon an act or
omission of an employee of the state, exercising due care, in the
execution of a statute or regulation, whether or not the statute or
regulation is valid; or is an action for tort, and based upon the
exercise or performance or the failure to exercise or perform a dis—
cretionary function or duty on the part of a state agency or an em—
ployee of the state, whether or not the discretion involved is abused;

2 is for damages caused by the imposition or establish—
ment of a quarantine by the state;

(3) arises out of assault, battery, false imprisonment,
false arrest, malicious prosecution, abuse of process, libel, slander,

misrepresentation, deceit, or interference with contract rights.

* Sec. 6. AS 14.08.101 is amended to read;

Sec. 14.08.101. POWERS. A regional school board may

(1) sue and be sued;

(2) contract with the department, the Bureau of Indian
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Affairs, or any other school district, agency, or regional board for

the provision of services, facilities, supplies or utilities;

3) determine 1its own fiscal procedures including but

limited to policies and procedures for the purchase of supplies and
equipment; the regional school boards are exempt from the Fiscal
Procedures Act (AS 37.05) and the State Procurement Code (AS 36.30);

(A) appoint, compensate and otherwise control all
employees in accordance with this title; these employees are not
subject to the State Personnel Act (AS 39.25);

(5) adopt regulations governing organization, policies and
procedures for the operation of the schools;

(6) establish, maintain, operate, discontinue and combine
schools subject to the approval of the commissioner;

@) recommend to the department projects Tfor construction,
rehabilitation, and improvement of schools and education-related
facilities as specified in AS 1A.11.010(a), and plan, design, and
construct the project when the responsibility for it is assumed under
AS 14.11.020;

(8) exercise those other functions that may be necessary
for the proper performance of its responsibilities;

(9) by resolution adopted by a majority of all the members
of the board and provided to the ~commissioner of the department,
assume ownership of all land and buildings used in relation to the
schools in the regional educational attendance area;

(10) provide housing for rental to teachers, by leasing
existing housing from a Jlocal agency or individual, or by entering
into contractual arrangements with a local agency or individual to
lease housing that will be constructed by the local agency or indi—

vidual for that purpose.
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* Sec 7. AS 16.05.050 1is amended no read:

Sec. 16.05.050. POWERS AND DUTIES OF COMMISSIONER. The commis—
sioner has, but r.ot by way of Ilimitation, the following powers and
duties:

¢)) assist the United States Fish and Wildlife Service in
the enforcement of federal laws and regulations pertaining to fish and
game;

2 through the appropriate state agency and under the
provisions of AS 36.30 (State Procurement Code), acquire by gift,
purchase, or lease, or other Jlawful means, land, buildings, water,
rights-of-way, or other necessary or proper real or personal property
when the acquisition is in the interest of furthering an objective or
purpose of the department and the state;

(3) under the provisions of AS 36.30, design and construct
hatcheries, pipelines, rearing ponds, fishways, and other projects
beneficial for the fish and game resources of the state;

(4) accept money from any person under conditions requiring
the use of the money for specie ¢ purposes 1in the furtherance of the
protection, rehabilitation, propagation, preservation, or 1investiga—
tion of the fish and game resources of the state or in settlement of
claims for damages to fish or game resources;

(5) collect, classify, and disseminate statistics, data and
information that, in the commissioner®s discretion, will tend to
promote the purposes of this title except AS 16.51 and AS 16.52;

(6) capture, propagate, transport, buy, sell, or exchange
fish or game or eggs for propagating, scientific or stocking purposes;

(7) under the provisions of AS 36.30, provide public facil—
ities where necessary or proper to facilitate the taking of fish or
game, and enter 1into cooperative agreements with any person to effect
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them;
(8) exercise administrative, budgeting, and fiscal powers;
(9) under the provisions of AS 36.30, construct, operate,
supervise, andmaintain vessels wused by the Department ofFish and
Game;

(10) authorizethe holder of an interim-use permit under
AS 16.43 co engage on an experimental basis in commercial taking of a
fishery resource with vessel, gear, and techniques not presently
qualifying for licensing under this chapter ir conformity with stand-—
ards established by the Alaska Commercial Fisheries Entry Commission;

(11) not later than January 31 of each year, provide to the
commissioner of revenue the names of those fish and shellfish species
which the <commissioner of fish and game designates as developing
commercial fish species for that calendar year; a Tfish or shellfish
species is a developing commercial fish species if, within a specified
geographical region,

(A) the optimum yield from the harvest of the species
has not been reached;

(B) a substantial portion of the allowable harvest of
the species has been allocated to fishing vessels of a foreign
nation; or

©) a commercial harvest of the fish species has
recently developed;

(12) initiate or conduct research necessary or advisable to
carry out the purposes of this title except AS 16.51 and AS 16.52;

(13) enter into cooperative agreements with agencies of the
federal government, edv-cational institutions, or other agencies or
organizations, when in the public interest, to carry out the purposes
of this title except AS 16.51 and AS 16.52.
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*

Sec. 8. AS 16.05.826(c) 1is amended to read:

(©) The department may contract to others the performance of the

department®s responsibilities under this section. Contracting under
this subsection 1is governed by AS 36.30 (State Procurement Code),
except that a [A] contract may include provisions for advance payment
or reimbursement for services performed under the contract. All costs
incurred under this section may be paid from the fish and game fund.
Sec. 9. AS 18.15.120 is amended to read:

Sec. 18.15.120. TUBERCULOSIS CONTROL PROGRAM AUTHORIZED. The
department may establish a comprehensive program for the control of
tuberculosis in the state, and may

(1) arrange means by which persons in the state may be
X-rayed to determine the presence of tuberculosis;

(2) establish necessary out-patient clinics for the care of
tuberculosis;

(3) encourage and promote the establishment of adequate
sanatorium Ffacilities within the state to care for persons suffering
from tuberculosis and allied conditions;

(4) under the provisions of AS 36.30 (State Procurement
Code), obtain, by purchase or donation from surplus federal property
or otherwise, medical supplies and equipment useful 1in carrying out
this program and to allot or resell these supplies and equipment to
private institutions engaged by the department to carry out this
program;

(5) under the provisions of AS 36.30, contract with hos—
pitals, associations, or sanatorium qualified and equipped to give
adequate care inside or outside the state;

(6) employ necessary and trained personnel to carry out the

purposes of AS 18.15.120 - 18.15.140;
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) pay the costs of care and incidental expenses for
residents of the state, in whole or in part, depending on the ability
of each patien.": to pay, and the temporary costs of care and transpor—
tation for nonresidents on the same basis until they can be trans—
ferred to their residence;

(8) enlist the cooperation of state and federal agencies
operating in the state for the furtherance of this program;

(9> establish standardsin accordance withdepartment
procedure foi ,-he careof tuberculars receiving treatment under
AS 18.15.120 - 18.15.140.

Sec. 10. AS 19.05.020 is amended toread;

Sec. 19.05.020. REGULATIONS. The department shall adopt regu—
lations necessary to carry out the purpose of AS 19.05 - AS 19.25.
The regulations may not conflict with AS 36.30 (State Procurement
Code) or regulations adopted by the Department of Administration to
implement that chapter.

Sec. 11. AS 19.05.080 is amended to read:

Sec. 19.05.080. ACQUISITION OF LAND, RIGHTS-OF-WAY, AND MATE-—
RIALS BY PURCHASE OR EMINENT DOMAIN. The department on behalf of the
state and as part of the cost of constructing or maintaining a highway
may purchase in the open market, acquire, take over, or condemn under
the right and power of eminent domain Land in fee simple or easements
which it considers necessary for present public use, either temporary
or permanent, or which it considers necessary and reasonable for the
public use. By the same means, the department may obtain material,
including clay, gravel, sand, or rock, or the land necessary to obtain
material, 1including access to it. The department may acquire the land
or materials notwithstanding the fact that title to it is vested in
the state or a department, agency, commission or institution of the
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state. Acquisition of materials by purchase 1in the open market under
this section is governed by AS 36.30 (State Procurement Code).
Sec. 12. AS 19,10.160 is amended to read:

Sec. 19.10.160. STANDARD PLANS AND SPECIFICATIONS. The depart—
ment shall prepare and adopt uniform standard plans and specifications
for the establishment, construction and maintenance of highways in the
state. The department may amend the plans and specifications as it
considers advisable. The standards shall conform as closely as prac-
ticable to those adopted by the American Association of State Highway
and Transportation Officials.

Sec. 13. AS 19.10.170(a) is amended to read:

() Except as provided in [AS 36.98 AND] AS 44.33.300, it is_
[SHALL BE] the general policy of the state [DEPARTMENT] to require the
construction of all highways wunder bid contract 1in accordance with
AS 36.30 (State Procurement Code). However, subject to the provisions
of (b) of this section, when the estimated cost of a construction
project is less than $100,000 or when it appears to be in the best
interests of the state, the department may perform the work notwith—
standing any other provisions of law.

Sec. 14. AS 19.10.180 1is repealed and reenacted to read:

Sec. 19.10.180. REQUEST FOR PUBLIC BIDS. Requests for public
bids are governed by AS 33.30 (State Procurement Code). The request
for public bids may require thecontractor to furnish equipment,
labor, materials, and supplies for the project, or it may state that
the department will furnish the materials and supplies. If the de-—
partment elects to provide materials and supplies for a project, it
shall do so at the time it adopts the construction program. The
department shall acquire these materials and supplies under AS 36.30

by requesting bids for then, according to the class, type, and nature
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of the materials and supplies. The contract for materials and sup—
plies may be awarded either upon the basis of delivery to the con-—
struction project directly or to a central storehouse or storehouses
maintained by the department. Those materials and supplies so pur—
chased by the department may be delivered to the project site without
expense to the contractor, or it may sell them to the contractor at
cost and make the materials and supplies a part of the construction
cost.

Sec. 15. AS 19.10.200 1is repealed and reenacted to read:

Sec. 19.10.200. PROCEDURES FOR THE AWARD OF CONTRACTS. The
award of a contract for highway construction work if governed by
AS 36.30 (State Procurement Code), AS 19.05 - AS 19.25, and regula—
tions adopted under those laws.

Sec. 16. AS 19.30.070 1is amended to read:

Sec. 19.30.070. CONTRACTS FOR CONSTRUCTION OF ROADS. The
director of the division of lands may contract with private persons
for the construction of roads toandon state lands programmed for
surface disposal which are not more than six miles from existing roads
or highways. Contracts under this section are governed by AS 36.30
(State Procurement Code).

Sec. 17. AS 19.30.080 is amended to read:

Sec. 19.30.080. CONSTRUCTION STANDARDS AND MAINTENANCE. An
access road constructed under AS 19.30.060 - 19.30.100 shall be of Ilow
standard, not necessarily suitable for all weather use.The state is
not under obligation to maintain an access roadconstructed under AS
19.30.060 - 19.30.100. IT an access road is constructed outside a
municipality that has zoning ordinances, the right-of-way width for
the road shall be determined by the division of lands and the Depart—
ment of Transportation and Public Facilities. If an access road is
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constructed within the boundaries of a n ‘"licipality that has zoning

ordinances, the right-of-way width shall conform to the subdivision

control ordinances of the municipality. Contracts for the work on ari
access road are governed by AS 36.30 (State Procurement m [SHALL
HE AWARDED TO THE LOWEST RESPONSIBLE BIDDER QUALIFIED TO JT WITH
THE STATE].

Sec. 18. AS 19.40.020(a) 1is amended to read:

() Subject to (b) of this section, the department may contract
in accordance with AS 36.30 for the construction of a secondary high—
way from the Yukon River to the Arctic Ocean. [THE DEPARTMENT MAY
REQUEST BIDS AND AWARD CONTRACTS FOR THE CONSTRUCTION OF THE HIGHWAY,
OR IT MAY ELECT TO DIRECTLY NEGOTIATE CONTRACTS FOR THE CONSTRUCTION
OF THE HIGHWAY IF IT APPEARS TO BE |IN THE BEST INTERESTS OF THE
STATE.] The provisions of AS 36.10 govern in employment practices on
all work authorized by this chapter.
t>.c. 19. AS 19.60.010 is amended to read:

Sec. 19.60.010. ACQUISITION AND MAINTENANCE OF FERRY TERMINAL
FACILITIES. The department shall construct, purchase or lease ferry
terminal facilities at locations it selects for the loading and un-—
loading of passengers and vehicles under their own power, on and off
ferries. The department shall repair and maintain these facilities.
Construction and purchasing under this section are governed by AS 36.-
30 (State Procurement Code).

Sec. 20. AS 23.15.611(a) 1is amended to read:

() B department may [IS AUTHORIZED TO] participate 1in pro—
grams of manpower training if it finds they are necessary to mee_ the
occupational needs of the state. This authorization includes authori—
ty to execute on behalf of the state agreements or contracts which may

be necessary or desirable to enable the state to participate in a
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program, to receive and expend all appropriate funds made available
for programs by the state or from other sources, to supervise the
expenditure of the Tfunds and conduct of the programs by other public
and private agencies of the state, and to make the reports and certif—
icates which are called for, and in cooperative arrangements with the
Department of Education. Contracts with private .entities under this
subsection are governed by AS 36.30 (State Procurement Code).

Sec. 21. AS 23.20.075(a) is amended to read:

() The department may acquire in the name of the state by term
purchase agreements based on competitive bids in accordance with
AS 36.30 (State Procurement Code) Uland and buildings upon terms and
conditions that [WHICH] are approved by the Bureau of Employment
Security of the United States, or its successor, for the purpose of
providing office space for the department at a place which the depart—
ment finds necessary and suitable.

Sec. 22. AS 23.35.110 is amended to read:

Sec. 23.35.110. CONTRACTS FOR CARE. In carrying out this
chapter, the department may enter into contracts or other arrangements
with hospitals and doctors 1in the state for furnishing care on an
annual basis to persons entitled to benefits. Contracting under this
section 1is governed by AS 36.30 (State Procurement Code).

Sec. 23. AS 24.55.275 1is amended to read:

Sec. 24.55.275. CONTRACT PROCEDURES. The ombudsman shall adopt
by regulation procedures consistent with AS 36.30 [AS 24.23] to be
followed by the office of the ombudsman in contracting for services.
However, the procedure for requests for proposals does not apply to

contracts for investigations under AS 24.55.100.

* Sec. 24. AS 24.60.040(a) 1is amended to read:

(&) A person to whom this chapter applies may not be a party to
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or have an interest 1in a state contract or lease unless the contract
or lease 1is let through competitive sealed bidding under AS 36.30
(Sta Procurement Code) [AS 37.05.230] or the total annual amount of
the state contract or lease is $1,000 or less, or is a standardized
contract or lease which was developed wundel publicly established
guidelines and is generally available to the public at large, members
of a profession, occupation or group. A person has an interest in a
state contract or lease under this section 1if the person receives
direct or indirect financial benefits.

Sec. 25. AS 26.05.230(a) 1is amended to read:

(a) Buildings and sites for armory purposes may be leased
constructed, based upon location and size of units to be organized,
and shall be financed through state and federal appropriations or
both. These facilities may be made available by Jlocal communities or
by the cooperative arrangement betwee~ the state and the Tfederal
government and any local community. Leasing and construction under
this subsection are governed by AS 36.30 (State Procurement Code).

Sec. 26. AS 26.05.280 1is amended to i”ad:

Sec. 26.05.280. TRANSPORTATION, SUBSISTENCE AND  SUPPLIES.
There sh®"1! be provided by the state, transportation and subsistence
for all officers and enlisted persons who ra ordered 1into active
service by the state for encampment, Tfield duty, or other duty. Neces—
sary transportation, stores and subsistence for troops when ordered on
duty shall be contracted by the proper officers and paid for as other
military bill:;. Contracting under this section 1is governed by AS 36.-

30 (ltate Procurement Code).

* Sec. 27. AS 27.21.030 is amended to read:

Sec. 27.21.030. GENERAL POWERS. To accomp "ish the purposes of

this chapter, the commissioner may
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¢)) in accordance with the Administrative Procedure Act
(AS 44.62) adopt, amend, and enforce regulations pertaining to surface
coal mining and reclamation operajions;

2 issue permits;

(3) conduct hearings and conferences;

4 issue orders requiring an operator to take the actions
necessary to comply with this chapter and the regulations adopted
under this chapter;

(5)issue orders modifying previous orders;

(6) after opportunity for a due process hearing, 1issue a
finalorder revoking the permit of an operator who has friled to
comply with an order of the commissioner to take action required by
this chapter or regulations adopted under this chapter;

) order the immediatecessation of all or part of a
surface coal mining and reclamation operation if the commissioner
finds that the operation or part of the operation creates an imminent
danger to the health or safety of the public or 1is causing or can
reasonably be expected to cause significant imminent harm to land,
air, or water resources, and, to the extent reasonably necessary to
eliminate or alleviate those conditions, take other action or make
changes in a permit, as provided in this chapter;

(8) hire and authorize the hiring of employees and private
contractors, subject to the conflict of interest provisions of this
chapter and subject to AS 36.30 (State Procurement Code), to assist 1in
carrying out the requirements of this chapter;

(9) enter and inspect a surface coal mining operation th j
issubject to the provisions of this chapter to assure thatthe opera—
tion isin compliance with this chapter;

(10) conduct, encourage, request, and participate in
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studies, surveys, investigations, research, experiments, training, and
demonstrations;

(1D prepare reports and vrequire permittees to prepare
reports;

(12) accept, receive, and administer grants, gifts, or other
money made available for the purposes of this chapter regardless of
the source of the grants, gifts, or money;

(13) take the steps necessary to allow the state to partici—
pate to thefullest extent practicable in the abandoned mine land
program provided in Title IV of the Surface Mining Control and Recla—
mation Act of 1977, including engaged in any work and adopting, amend-—
ing and enforcing regulations;

(14) take the actions necessary to establish and maintain
exclusive jurisdiction over surface coal mining and reclamation opera—
tions in the state under the provisions of the Surface Mining Control
andReclamation Act of 1977, including making recommendations for
legislation to clarify or amend this chapter to conform with the terms
of the Surface Mining Control and Reclamation Act of 1977;

(15) contract with state agencies to obtain the professional
and technical services necessary to carry out the provisions of this
chapter;

(16) coordinate the review » applications and 1issuance of
permits for surface co<"1 mining and reclamation operations with other
federal or state permit processes applicable to those operations;

(17) enter into cooper tive ,-greements with the Secretary of
the United States Department of the Interior for the regulation of
surface coal mining operations on federal land in accordance with the
Surface Mining Control and Reclamation Act of 1977; and

(18) perform other duties required by this chapter.
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* Sec. 28. AS 33.30.050 is amended to read:

Sec. 33.30.050. COMMISSIONER TO PROVIDE MEDIC/T SERVICES. The
commissioner shall detail physicians, nurses, and psychiatrists, or
their aides, and laboratory technicians, employed by the department to
any prison facility where state prisoners are detained or confined,
for the purpose of furnishing necessary medical services, 1including
examinations for communicable and infectious diseases. However, if
medical services cannot be furnished by physicians, nurses, psychia—
trists, or their aides, and laboratory technicians, regularly employed
by the department, the commissioner may contract with private practi—
tioners Jlocated in the area of a prison facility to furnish these
services. The cost of contracted services shall be paid out of appro—
priations made to the department. Contracting for services under this
section is governed h, AS 36.30 (State Procurement Code).

* Sec. 29. AS 33.30.062(a) is amended to read:

(a) The commissioner may enter into an agreementwith a private—
ly operated correctional facility, but only if the facility is located
in the state and if the purpose of the agreement is to involve prison—
ers in a work or vrehabilitation furlough program established under
;his chapter, to provide necessary facilities underAS 33.30.282 -
33.30.288, or to confine prisonersconvicted of a misdemeanor. An
[NOTWITHSTANDING AS 37.05.230(1)(B), AN] agreement awarded under this
subsection 1is governed by AS 36.30 (State Procurement Code) [SHALL BE

* BASED ON COMPETITIVE BIDS].
* Sec. 30. AS 33.32.015(b) 1is amended tc read:
(b) The commissioner of corrections may
D) subject to AS 36.30 (State Procurement Code)
FISCAL PROCEDURES ACT (AS 37.05)], wuse, purchase, lease, equip, and
maintain buildings, machinery, and other equipment, and may purchase
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materials and enter into contracts, which may be necessary for the
correctional industries progranm;

@) provide for prisoners to be employed in rendering
services and producing articles, materials, and supplies needed by a
state agency, a political subdivision of the state, an agency of the
federal government, other states or their political subdivisions, or
for use by nonprofit organizations;

3) if the Correctional |Industries Commission established
in AS 33.32.070 approves, employ prisoners to provide services or
products as needed by private industry if the services or products
have potential for contributing to tiz economy of the state and will
have minimal negative impact on an existing private industry or labor
force in the state.

Sec. 31. AS 35.05.010 is amended ;o0 read;

Sec. 35.05.010. PLANNING AND CONSTRUCTION. The department is
responsible for the planning and construction of public works except
as provided for court facilities in AS 22.05.025. Contracts for
planning and construction of public works are governed by AS 36.30
(State Procurement Code).

Sec. 32. AS 35.05.020 is amended to read:

Sec. 35.05.020. RULES AND REGULATIONS. The department shall
adopt [RULES AND] regulations that [WHICH] it considers necessary to
carry out the purpose of this title. The regulations may not conflict
with AS 36.30 (State Procurement Code) or the regulations adopted by
the Department of Administration under that chapter.

Sec. 33. AS 35 is amended by adding a new section to read:

Sec. 35.10.195. CONFORMANCE WITH AS 36.30. The contractual

techniques for the procurement of Ilabor, materials, and contractual

services under the policies developed under this chapter must conform
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to the requirements, of AS 36.30 (State Procurement Code".
* Sec. 34. AS 35.15.010(a) 1is amended to read:

() Except as provided 1in [AS 36.98 AND] AS 44.33.300, it s
[SHALL BE] the general policy of the state [DEPARTMENT] to require the
construction of all public works under bid contract in accordance with
AS 36.33 (State Procurement Code). However, when the estimated cost
of a construction project is less than $100,000, or when it appears to
be in the best interests of the state, the department may perform the
work, notwithstanding any other provisions of law. A complete record
shall be kept by the commissioner or the commissioner®"s designee of
all transactions entered into under this section including names of
employees involved in the transactions.

* Sec. 35. AS 35.15.020 is repealed and reenacted to read:

Sec. 35.15.020. REQUEST FOR PUBLIC BIDS. The solicitation of
bids for construction of public works 1is governed by AS 36.30 (State
Procurement Code). The request for bids may require the contractor to
furr.ish equipment, Jlabor, materials, and supplies for the project, or
it may state that the department will furnish the materials and sup-—
plies. If the department elects to provide materials and supplies for
a project, it shall make the election at the time it adopts the con-—
struction program. The department shall acquire these materials and
supplies under AS 36.30 by requesting bids for them according to the
class, type, and nature of the materials and supplies. " The contract
may be awarded either upon the basis of delivery to the construction
project directly or to a central storehouse or storehouses maintained
by the department. Those materials and supplies so purchased by the
department may be delivered to the project site without expense to the
contractor, or it may sell them to the contractor at cost and make the
materials and supplies a part of the construction cost.
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* Sec. 36. AS 35.15.040 is repealed and reenacted to read:

Sec. 35.15.040. PROCEDURES FOR THE AWARD OF CONTRACTS. Award of
a contract for the construction of a public work shall comply with
this title, AS 36.30 (State Procurement Code), and the regulations
adopted under those laws.

Sec. 37. AS 35.20.010 is amended to read:

Sec. 35.20.010. ACQUISITION OF LAND, RIGHTS-OF-WAY, AND MATE-—
RIALS BY PURCHASE OR EMINENT DOMAIN. The department, on behalf of the
state and as part of the cost of constructing or maintaining a public
work, may purchase in the open market, acquire, take over, or condemn
under the right and power of eminent domain Jland in fee simple or
easements which it considers necessary for present public use, either
temporary or permanent, or which it considers necessary and reasonable
for the public wuse. By the same means, the department may obtain
material including clay, gravel, sand, or rock, or the land necessary
to obtain the material, and the necessary land or easements to provide
access to it. The department may acquire the land or material not—
withstanding the fact that the title to it :%» in the state or a
department, agency, commission or institution of the state. Acquisi —
tion of material in the open market under this section is governed by
AS 36.30 (State Procurement Code).

Sec. 38. AS 37.05 isamended by adding a new section to read:

Sec. 37.05.232. PETTY CASH ACCOUNTS. The department shall
determine the amount of the petty cash accounts needed by each state
agency and inspect the petty cash accounts at least once each year to

determine that the total plus amounts of receipts for unreplenished

disbursements 1is equal to the fixed sum of cash set aside. Shortages
in petty cash accounts are a personal liabili*~- of the responsible
head of the agency to whom the account 1is set aside. The department
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shall adopt necessary regulations governing use and replenishment of
petty cash funds.
* Sec. 39. AS 37.05.316 1is amended to re~d:

Sec. 37.05.316. GRANTS TO NAMED RECIPIENTS. When an amount is
appropriated or allocated to a department as a grant for a named
recipient tha™t [WhiCH] 1is not a municipality, the department to which
the appropriation or allocation 1is made shall promptly notr.fy the
named recipient of the availability of the grant and request the named
recipient to submit a proposal to provide the goods or services speci—
fied in the appropriation act [, OR BOTH,] for which the appropriation
or allocation 1is made. At the same time, the department nay 1issue a
request for proposals from other qualified persons to provide _he same
goods or services [, OR BOTH,] in the same area. The department shall
award the grant to [CONTRACT WITH] the named recipient unless the
Office of the Governor, with due regard for the [ANY] 1local expertise
or experience of [AMONG] those making proposals, determines that an
award [OF THE CONTRACT] to a different party would better ser'"ve the
public 1interest. IT the grant [CONTRACT] 1is awarded to a [ANOTHER]
party other than that named by the legislature, the basis of that
action shall be stated in writing at the time the grant 1is issued and
a copy of the written statement shall be sent to the Legislative
Budget and Audit Committee. A grant agreement must [CONTRACT SHALL]
be executed within 60 days after the effective date of the appro—
priation or allocation. [THE PURCHASE OF THE GOODS OR SERVICES, OR
BOTH, SHALL BE IN ACCORDANCE WITH AS 37.05.230(1)(B).]

* Sec. 40. AS 41.21.020(a) 1is amended to read:
() The Department of Natural Resources shall
(D) develop a continuing plan for the <conservation
maximum use in the public interest of the scenic, historic,
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archaeologic, scientific, biological, and recreational resources of
the state;

(2) plan for ani develop a system of state parks and recre—
ational facilities, to be established as the legislature authorizes
and directs;

(3) acquire by gift, purchase, or transfer from state or
federal agencies, or from individuals, corporations, partnerships or
associations, land necessary, suitable and proper for roadside, pic—
nic, recreational or park purposes;

€)) control, develop and maintain state parks and recrea—
tional areas;

(5) provide for the acquisition, care, control, supervi-—
sion, improvement, development, extension and maintenance of public
recreational land, and make necessary arrangements, contracts or
commitments for the improvement and development of land acquired under
AS 41.21.010 - 41.21.040; contracting for 1improvement and development
under this paragraph is governed by AS 36.30 (State Procurement Code);

(6) adopt, 1in accordance with this section and the Adminis—
trative Procedure Act (AS 44.62) , regulations governing the use and
designating incompatible uses within the boundaries of state park and
recreational areas to protect the property and to preserve the peace;

@) cooperate with the United States and its agencies and
local subdivisions of the state to secure the effective supervision,
improvement, development, extension, and maintenance of state parks,
state monuments, state historical areas, and state recreational areas,
and secure agreements or contracts for the purpose of AS 41.21.010 -
41.21.040;

(8) encourage the organization of state public park and

recreational activities 1in the 1local political subdivisions of the
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provide for

consulting service designed

local park and recreation facilities and programs;

provide

clearing-house services for other

cies concerned with park and recreation matters; and

perform

maintain memorials to Alaska veterans

state;
©)
(10)
(11)
order or by law;
(12)
parks;
(13)

Act (AS 44.62),

Recreation Area

aries of the

AS 41.21 .490.

* Sec. 41. AS 42.40.920(b)

adopt,

WORK DRAFT

to develop

state agen-—

other duties as are prescribed by executive

located in state

in accordance with the Administrative Procedure

regulations governing the use of the Chena River State

Chena

River

and designating incompatible uses within

the bound-—

State Recreation Area 1in accordance with

is amended to read:

(b) Unless specifically provided otherwise 1in this chapter, the

following laws do not apply to the operations of

as
)
3)
“)

AS 19;
AS 30.15;
AS 35;
AS 36.

30, except as specifically provided

(State Procurement Code);

®)
(6)
Q)
®)
€))
(10)
11)

AS 37.05;
[(5)1  AS37.07;
[(6)]  AS37.10.010 - 37.10.0f0;
(D] AS 37.10.085;
[(8)]  AS 37.20;
[(9)] AS 37.25;
[(10)] AS 38;
-17- HCS CSSB
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HCS

(12) [(11)] AS 44.62.040 - 44.62.320.

* Sec. 42. AS 44.21.310(a) 1is amended to read:

() The telecommunications divisions, as directed by the deputy
commissioner, shall

(1) advise the governor on matters of policy and comprehen—
sive state planning for telecommunications services;

(2) make an annual report to the governor and to the legis—
lature on the activities of the telecommunications divisions;

3) coordinate, manage, and supervise state programs in
telecommunications, including the management of those telecommunica—
tion services for the state obtained from common carriers and from the |
communications industry;

(4) when requested, provide technical and consulting assis—
tance to the executive, judicial, and legislative branches of state
government, to tne University of Alaska, and to private noncommercial
entities which request that assistance 1in facilityprocurement and
leasing and in 1identifying 1long-range goals and objectives for the
state and its political subdivisions in all aspects of telecommunica—
tions, including public, educational, and instructional telecommunica—
tions ;

(5) prepare and maintain a state cr".”rehensive telecommu—
nications development plan to further state telecommunications devel —
opment and to meet state telecommunications needsand prepareand
maintain a comprehensive invertory of all state communications Tfacil—
ities ;

(6) whenever feasible, procure services from private enter—
prise or certified and franchised utilities and contract for the
construction, management, operation and maintenance of telecommunica—

tions systems, and develop a procurement policy consistent with
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AS 36.30 (State Procurement Code) [UNDER AS 37.05.010 - 37.05.410];
the procurement policy must seek to achieve the maximum benefit to the
public, and methods of procurement, 1including lease, purchase, rental,
or combinations of lease, purchase, and rental, must be selected on
the basis of factors such as the ratio of long-range costs versus
benefits, Ilife cycle costing, and the costs to the communications
industry to the extent thatthese <costs may affect Ilocal and long
distance basic telephone rates; procurement, contracting, construc—
tion, and maintenance under this paragraph 1is governed by AS 36.30;

(7) provide information and assistance to state agencies to
promote governmental cooriination and unity in the preparation of
agency plans and programs involving the use of telecommunications ;

(8) apply for and accept federal and private money, proper —
ty, or assistance, that may be appropriated, granted, or otherwise
made available to the telecommunications divisions and use and dis—
burse money and ,coperty for purposes consistent with AS 44.21.300 -
44.21.330 and AS 44.21.256 -44.21.290, subject to reasonable limita—
tions imposed by the grantor;

©)) participate with other governmental units in planning,
and assist local governments and governmental conferences and councils
in the state in planning and coordinating their activities relating to
telecommunications;

(10) provide for the orderly transition to new telecommu—
nications services and systems by state agencies;

(1D serve as a clearinghouse for information, data, and
other materials which may be necessary or helpful to federal, state,
or local governmental agencies in the development of telecommunication
systems;

(12) coordinate their services and activities with those of
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other state departments and agencies to the fullest extent possible to

avoid unnecessary duplication; and

(13) provide that all activities of the telecommunicat

divisions are responsive to state statutes and regulations, and to the
regulations and rulings of the Federal Communications Commission.
Sec. 43. AS 44.19.144(b) 1is amended to read:

(b) The director may

¢)) with the written concurrence of the governor, enter
into contracts and subcontracts on behalf of the state to carry out
the provisions of AS 44.19.141 - 44.19.152; contracting under this
paragraph 1is governed by AS 36.30 (State Procurement Code);

@) act for the state in the initiation, investigation,
evaluation of or participation 1in any program relative to the stated
purpose of AS 44.19.141 - 44 .19.152 which may involve more than one
government or governmental unit;

(3) on behalf of the state, accept and expend any gifts or
giants made to the state with the approval of the governor where such
gifts or grants were made for the purposes of furthering the objec—
tives of the office.

Sec. 44. AS 44.33.300 1is amended to read:

Sec. 44.33.300. WAIVER OF CERTAIN PROVISIONS. When the gover —
nor has by proclamation declared an area 1impacted by an economic
disaster, the following provisions regarding public contracts may be
waived to the extent specified in the proclamation:

(1) the requirement of a contractor®s bond as prescribed in
AS 36.25.010 may be waived 1if the contract amount does not exceed
$100,000;

@) the public bid requirements as contained in AS 19.10.-

170, AS [19.10.190,] 19.30.191(b), AS 35.15.010 - 35.15.020, and
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AS 36.30 (State Procurement Code) [AND AS 35.15.010 - 35.15.030] may
be waived 1if the contract 1is to be performed by a contractor whose
principal office 1is in the designated area and the contract amount
does not exceed $50,000;

A3) the general policy to require all construction
under bid contract as contained 1in AS 19.10.170, AS 35.15.010, and
AS 36.30 (State Procurement Code) may be waived if the contract is to
be performed by the state, another governmental entity, or a nonprofit
entity.

Sec. 45. AS 44.47.250 is amended by adding a new subsection to read:

,"0) Contracts with persons or nongovernmental entities under
this section are governed by AS 36.30.

Sec. 46. AS 44.47_.490(a) is amended to read:

() The director may establish field offices under this chapter,
may hire one or more lending officers, and, under AS 36.30 (State
Procurement Code), may contract for the services of

(D) real property appraisers who are familiar with rural
construction; and

(2) engineers who are familiar with engineering problems in
arctic and subarctic regions.

Sec. 47. AS 44.47.730(a) 1is amended to read:

() The commissioner shall contract for a study of the feasibil
ity of establishing a borough in the unorganized borough by following
the procedures under AS 36.30 (State Procurement Code) [SET OUT IN
AS 36.98]. The commissioner shall include terms 1in the contract that
provide for

D public participation in the preparation of the study;

2 completion of the study not later than June30 of the

third year after the year the contract is executed.

81- HCS CSSB 341 (Jud)



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

WORK DRAFT WORK DRAFT WORK DRAFT

* Sec. 48. AS 44.62.175(a) is amended to read:

(a) The lieutenantgovernor shall publish or contract for the
publication of the Alaska Administrative Journal. The journal shall
be published weekly. The journal must include

(Dnotices of proposed actions given under AS 44.62.-
190(a);
2 notices ofstate agency meetings reciuired under AS 44.-

62.310(e), even if the meeting has beenheld;

3) notices of solicitations to bid issued under AS 36.30.-
130 [AS 37.05.230j;

©)) notices of state agency requests for proposals 1issued
under AS 18.55.255, 18.55.320; [AS 19.10.190; AS 19.40.020; AS 35.15.-
030; AS 36.98.030; AS 37.05.230,] AS 37.05.315(d); AS 38.05.120; and
AS 43.40.010;

(5) executive orders and administrative orders issued by
the governor;

(6) written delegations of authority made by the governor
or the head of a principal department under AS 44.17.010;

a the text or a summary of the text of a regulation or
order of repeal of a regulation for which notice 1is given under AS
44.62.190(a), 1including an emergency regulation or repeal whether or
not it has taken effect;

(8) a summary of the text of recently issued *formal opin—
ions and memoranda of advice of the attorney general; and

9 a list of vacancies on boards, commissions, and other
bodies whose members are appointed by the governor.

* Sec. 49. AS 44.71.010 1is amended to read:
Sec. 44.71.010. DISPOSITION OF OBSOLETE OR SURPLUS STATE PROP-—
ERTY. The Department of Administration shall take possession of
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obsolete or surplus property of the state for which there is no imme—

diate or prospective use, except abandoned or obsolete school build-—

ings and other school property. It shall also take j session of
property remaining 1inthe control of a commission or uoard ofthe
state government after the commission or board stops functioning.The

Department of Administration shall sell, lease, license, or dispose of
the property on the terms it considers for the best interests of the
state in conformance with regulations adopted under AS 36.30 (State
Procurement Code).

* Sec. 50. AS 44.77.010(a) 1is amended to read:

(a) Except as provided in (d) of this section, every [EVERY]
claim for reimbursement for money expended, or for compensation for
labor, materials, or supplies furnished, or services given to or for
the state, whether based on a contract or on a ratification, shall be
promptly presented to the appropriate administrative or executive
officer for approval and payment.

= Sec. b51. AS 44.77.010 is amenced by adding a new subsection to read:

(d) A claim that is governed by AS 36.30.560 - 36.30.699 isnot
governed by this chapter.

* Sec. 52. AS 44.85.120 is amended to read:

Sec. 44.85.120. CARE AND CUSTODY OF EONDS. The bond bank
authority, in accordance with AS 36.30 (State Procurement Code), may
enter into agreements or contracts with a bank, trust company, banking
or financial institution inside or outside the state as may be neces—
sary, desirable or convenient, in the opinion of the bond bank author—
ity, for rendering services in connection with the rare, custody or
safekeeping of municipal bonds or other investments held or owned by
the bond bank authority, for rendering services in connection with the

prym~Ant or collection of amounts payable as to principal or interest,
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and for rendering services 1in connection with the delivery to the bond
bank authority of municipal bonds or othei investments purchased by it
or sold by it, and to pay the cost of those services. The bond bank
authority may also, 1in connection with any of the services to be
rendered by a bank, trust company or banking or financial institution
as to the custody and safekeeping of its municipal bonds or invest—
ments, require security in the form of collateral bonds, surety agree—
ments or security agreements in such form and amount as, 1in the opin—
ion of the bond bank authority, 1is necessary or desirable.
* Sec. 53. AS 44.99.001 1is amended to read:

Sec. 44.99.001. ADMINISTRATION OF HIGHWAY SAFETY PROGRAM. The
governor may contract and do all other things necessary on behalf of
this state under 23 U.S.C. 401-404 (Highway Safety Act of 19°.71), and
may cooperate with interested persons and agencies to effectuate the
purposes of that Act. Contracting under this section 1is governed by
AS 36.30 (State Procurement Code). The governor may designate a
person to serve as the governor®s highway safety representative;
however, the governor is the official 1in this state having the ulti—
mate responsibility for dealing with the federal government with
respect to programs and activities under the Federal Highway Safety
Act of 1966. The governor shall coordinate the activities relating to
highway safety of state departments, agencies and subdivisions and of
the Governor®s Commission on Transportation Safety westablished in

* AS 44.19.190.
* Sec. 54. AS 46.04.090(a) 1is amended to read:

(a) The department, when feasible, shall enter into contracts
with persons or private organizations to provide the personnel, equip—
ment , or other services or supplies which may be required to carry out
this chapter. Contracts under this section are governed by AS 36.30
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(State Procurement Code) . (Then private contracting 1is not feasible,
the department may establish and maintain at ports, harbors, or other
locations in the state, the cleanup personnel, equipment, and supplies
which, in its judgment, are necessary to carry out this chapter.

Sec. 55. AS 46.07.040(a) is amended to read:

() The commissioner shall provide for the <construction of
facilities under this chapter, and 1is authorized to provide for the
construction by contract or through grants to public agencies or
private nonprofit organizations, or otherwise. A  fNO] contribution
toward the cost of the construction of a facility may not be required
from its users. Construction under this section by contract is gov—
erned by AS 36.30 (State Procurement Code).

Sec. 56. AS 46.15.020(a) 1is amended to read:

(a) The commissioner shall exercise all those powers and do all
those acts necessary to carry out the provisions and objectives of
this chapter. The commissioner may

D) subject to AS 36.30 (State Procurement Code), enter
into contractual agreements necessary to carry out the provisions of
this chapter 1including agreements with federal, state and local agen—
cies ;

(2) apply for, accept, administer and expend grants, gifts,
and loans from the federal government and any other public or private
sources Tfor the purposes of this chapter, and adopt procedures and do
acts nototherwise restricted by law which are necessary to qualify
the state to receive grants, gifts and loans;

3 establish a division of water 1in the Department of
Natural Resources and assign to that division the responsibility for

carrying out the provisions of this chapter.

* Sec. 57. AS 47.05.015(c) 1is amended to read:
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(©) A contract authorized under this section is exempt from th
competitive bid requirements of AS 36.30 (State Procurement Code)
[AS 37.05.230]. In awarding a contract under this section the depart—

ment shall [PUBLISH A] request [FOR] proposals in accordance with
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regulations of the Department of Administration

Procurement

* Sec. 58. AS 47.30.350(a)

Code) [DEPARTMENT].

() The department shall

is amended to read:

under AS 36.30 (State

(1) develop and submit to the Surgeon General of the United
States Public Health Service a comprehensive program for the con—
structing and equipping of hospitals and other facilities for the
examination, observation, care, and treatment of the mentally ill;

2 develop and submit to the Surgeon General plans and

specifications for the constructing and equipping of the hospitals and

other facilities;

®

in accordance with the program,

the Surgeon

General; construction

plans,

and

equipping

under

is governed by AS 36.30 (State Procurement Code);

“4)

and desirable,

cooperate,

agencies of the United States in

necessary personnel

and companies,

and enter

coordinate,

with other state boards,

the

and contract,

construction

into contracts with private

construct and equip the hospitals and other facilities
and specifications approved by

this paragraph

wherever indicated

program, and

departments and agencies, and

hire

individuals

to the end that the hospitals and other facilities are

constructed in the most economical and expeditious manner; contracting
and construction under this section are governed _/ AS 36.30 (State
Procurement Code).
* Sec. 59. AS 47.30.660 1is amended to read:
Sec. 47.30.660. POWERS AND DUTIES OF DEPARTMENT. The
HCS CSSB 341(Jud) -86-



10

11

13
14
15
16
17
18
19
20
21
22
23
24
2b
26
27
28

29

WORK DRAFT WORK DRAFT WORK DRAFT

department 1is the mental health authority of the state and shall

(D) administer a comprehensive program for the prevention
of mental 1illness and the cere and treatment of the mentally ill,
including inpatient and outpatient care and treatment and the procure—
ment of services of specialists or other persons on a contractual or
other basis;

(2) take the actions and undertake the obligations which
are necessary to participate in federal grants-in-aid programs and
accept federal or other financial aid from whatever sources for the
study, examination, care, and treatment of the mentally ill;

(3) administer AS 47.30.660 - 47.30.915;

©)) designate, operate, and maintain treatment facilities
equipped and qualified to provide 1inpatient and outpatient care and
treatment for the mentally ill;

(5) provide Tfor the placement of mentally ill patients in
designated treatment facilities;

(6) enter into arrangements with governmental agencies for
the care or treatment of the mentally ill in facilities of the govern—
mental agencies 1in the state or in another state;

(7) enter into contracts with treatment facilities for the
custody and care or treatment of the mentally ill; contracts under
this paragraph are governed by AS 36.30 (State Procurement Code);

(8) enter into contracts which incorporate safeguards
consistent with AS 47.30.660 - 47.30.915 and the preservation of the
civil rights of the patients with another state for the custody and
care or treatment of patients previously committed from this state
under 98 U.S.C., sec. 46 et seq., and P.L. 830, 84th Congress, 2nd
Session, 70 Stat. 709;

(€)) prescribe the form of applications, records, reports,
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requests for release, and consents to medical or psychological treat—
ment required by AS 47.30.660 - 47.30.915;

(10) require reports from the head of a treatment facility
concerning the care of patients;

(11) wvisit each treatment facility at least annually to
review methods of care or treatment for patients;

(12) investigate complaints made by a patient or an inter—
ested party on behalf of a patient;

(13) delegate upon mutual agreement to another officer or
agency of 1it, or a political subdivision of the state, or a treatment
facility designated, any of Lhe duties and powers 1imposed upon it by
AS 47.30.660 ~ 47.30.915; and

(14) adopt regulations to implement the provisions ©of
AS 47.30.660 - 47.30.915.

* Sec. 60. AS 47.35.010(a) 1is amended to read:
(a) The department may

(1) license and supervise boarding homes, foster homes,
group homes, nurseries, institutions caring for children and foster
homes, group homes and institutions caring for dependent adults;

(2) investigate and supervise licensees;

(3)enforce the standards establishedby it;

4) contract with private or municipalagencies to investi—
gate and make recommendations to the department for the licensing and
supervision of boarding homes, foster homes, group homes, nurseries,
institutions caring for children and foster homes, group homes and
institutions caring for dependent adults under procedures and stan—
dards of operation established by the department; contracts with
private agencier under this paragraph are governed by AS 36.30 (State

Procurement Code).
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* Sec. 61. AS 47.37.030 is amended Co read:

Sec. 47.37.030. POWERS OF OFFICE. The office may

(¢H) plan, establish, and maintain treatment programs as
appropriate;

(2) make contracts and award grants necessary or incidental
to the performance of 1its duties and the execution of 1its powers,
including contracts with and grants to public and private agencies,
organizations, and individuals, to pay them for services rendered or
furnished to alcoholics or intoxicated persons; to the maximum extent
possible, contracts and grants shall be for a period of two years;
contracts under this paragraph are governed bv AS 36.30 (State Pro-—
curement Code);

3) solicit and accept for use a gift of money or property
or a grant of money, services, or property from the federal govern-—
ment, the state, or a political subdivision of it or a private source,
and do all things necessary to cooperate with the federal government
or any of its agencies 1in making an application for a grant;

(4) administer or supervise the administration of the
provisions relating to alcoholics and intoxicated persons of any state
plan submitted for federal Tfunding under federal health, welfare, or
treatment legislation;

(5) coordinate its activities and cooperate with alcoholisnm
programs in this and other states, and make contracts and other joint
or cooperative arrangements with state, local, or private agencies for
the treatment of alcoholics and intoxicated persons and for the common
advancement of alcoholism programs in this and other states;

(6) keep records and engage in research and the gathering
of relevant statistics;

(7) do other acts necessary to implement the authority
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expressly granted to it;

(8) acquire, hold, or dispose of real property or any
interest in 1it, and construct, lease, or otherwise provide treatment
facilities for alcoholics and intoxicated persons; however, the office
shall encourage local initiative, involvement and financial participa—
tion under grants-in-aid whenever possible in preference to the con-—
struction or operation of facilities directly by the office; contract—
ing and construction under this paragraph are governed by AS 36.30
(State Procurement Code).

Sec. )2. AS 47.37.130(g) is amended to read:

()] The office may contract for the use of any facility as an
approved public treatment facility if the coordinator, subject to the
regulations of the department, considers this an effective and econom—
ical course to follow. Contracting under this subsection 1is governed
by AS 36.30 (State Procurement Code).

Sec. 63. AS 47.40.041(b) 1is amended to read:

(b) Notices published by the department concerning the opening
ofthe application process for a grant award shall specify the geo—
graphical area in which services are needed, the type of services, the
number of beds anticipated to be needed, the maximum number of days of
care, and any other requirements &estaoiished by the department.
Grants authorized under this section are exempt from AS 36.30 (State
Procurement Code) [THE COMPETITIVE BID REQUIREMENTS OF AS 37.05.730],
Sec. 64. AS 47.90.010(a) is amended to read:

() The commissioner, in consultation with state and local
government agencies, community groups, and groups concerned with
displaced homemakers, may

(D) contract with eligible private profit

corporations for multipurpose service centers for displaced

HCS CSSB 341 (Jud) -90-



WORK DRAFT WORK DRAFT WORK DRAFT

homemakers; contracting under this paragraph is governed bv AS 36.30
(State Procurement Code); and

(2) coordinate existing, state programs for displaced
makers .

* Sec. 65. REPORT. By December 1, 1988, the commissioner of adminis—
tration and the commissioner of transportation and public facilities shall
report to the legislature concerning procurements by state agencies during
fiscal year 1987. The report must include

(1) the records prepared under AS 36.30.510(4);

(2 recommendations for changes in AS 36.30 or other laws based
on implementation of AS 36.30 in those 12 months; and

(3) a description of any matters that involved litigation con—
cerning AS 36.30 during those 12 months.

*  Sec. 66. REGULATIONS DEADLINE. The regulations required under
AS 36.30 as added by sec. 2 of this Act, shall be adopted by July 1, 1987
and shall be effective on that date. Regulations adopted under laws
repealed in sec. 67 of this Act become ineffective July 1, 1987.

* Sec. 67. REPEALER. The following laws are repealed: AS 14.40.340;
AS 19.10.190, 19.10.210; AS 24.23; AS 35.15.030, 35.15.050; AS 36.98;
AS 37.05.220, 37.05.230, 37.05.231, 37.05.240, 37.05.250, 37.05.260, 37.-
05.270, 37.05.280, 37.05.290, 37.05.400(2) and (3); AS 44.65; AS 44.77.-
010(c); and AS 47.90.010(c).

* Sec. 68. Section 66 of this Act takes effect immediately in accor—
dance with AS 01.10.070(c).

* Sec. 69. Except as provided in sec. 68, this Act takes effect July 1,

1987.

-91- HCS CSSB 341 (Jud)



	HJUD14 SB 341



