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SB 20 - "An Act relating to implied consent to preliminary breath test 
by aircraft and watercraft operators."

The purpose of this legislation is to include aircraft and 
watercraft operators in the implied consent statute for breatn tests.

Passage of this legislation will allow lav; enforcement officers 
tu administer the preliminary breath test which can provide probable 
cause to administer an additional test of sufficient validity to stand 
as court evidence of operating a vehicle, watercraft, or aircraft 
while intoxicated.

During the past few years numerous instances have taken place 
where lives have been lust due to watercraft operators and pilots 
being under the influence of alcohol.
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r  E K  0 P A K  D U  M  D e c e m b e r  17, 1984

SUBJECT: O n e r a t i n g  w a t e r c r a f t  w h i l e  i n t o x i c a t e d
( W o r k  O r d e r  No. 14-0225)

TO: S e n a t o r  B i l l  R a y

F p ''v : G e o r g e  W. E d w a r d s
L e g i s l a t i v e  C o u n s e l

P O U C H  V S T A T E  C A P I t Q t  

l l l f J t A U  A t A S < A  'M i 11 
■?07 .i',} jOOQ

In r e s p o n s e  to y o u r  r e q u e s t  c o n c e r n i n g  legislatioxx in the 
area of w a t e r c r a f t  o p e r a t i o n ,  I r e s e a r c h e d  e x i s t i n g  l a w  and 
m a d e  c o p i e s  of  r e l e v a n t  s t a t u t e s  for y o u r  r e v i e w .  E x i s t i n g  
law a d d r e s s e s  the i n t o x i c a t e d  w a t e r c r a f t  o p e r a t o r  s i t u a t i o n  
in T i t l e  5, A m u s e m e n t s  a n d  S p o rts, at AS  5 . 2 5 . 0 6 0  a n d  in 
T i t l e  28, M o t o r  V e h i c l e s .  U n d e r  T i t l e  28 a l l  o f  the 
d r u n k - d r i v i n g  laws w h i c h  a p p l y  to m o t o r  v e h i c l e s  a p p l y  to 
a i r c r a f t  a n d  w a t e r c r a f t  as w e l l .  T h u s  it w o u l d  a p p e a r  that 
our e x i s t i n g  p r o h i b i t i o n  a g a i n s t  i n t o x i c a t e d  w a t e r c r a f t  
o p e r a t o r s  is at l e a s t  as s t r o n g  as th a t  o f  o t h e r  states.

T h e r e  is h o w e v e r  a d i s t i n c t i o n  a m o n g  v e h i c l e  o p e r a t o r s  m a d e  
in A S  2 8 . 3 5 . 0 3 1  whi h  m a y  w a r r a n t  e l i m i n a t i o n .  T h e r e  
o p e r a t o r s  of  m o t o r  v e h i c l e s ,  a i r c r a f t  a n d  w a t e r c r a f t  a r e  all 
r e q u i r e d  b y  the i m p l i e d  c o n s e n t  l a w  to submit to a b r e a t h  
test  for alc o h o l .  O n l y  m o t o r  v e h i c l e  o p e r a t o r s ,  h o w e v e r ,  
are r e q u i r e d  to s u b m i t  to p r e l i m i n a r y  b r e a t h  tests in the 
f i e l d  u n d e r  s u b s e c t i o n  ( b ) . T h e s e  p r e l i m i n a r y  te s t  d e v i c e s  
are h a n d h e l d  p o r t a b l e  u n i t s  a n d  I c a n ’t t h i n k  o f  a n y  p r a c t i­
cal r e a s o n  t h e y  c o u l d  n o t  b e  u s e d  on a i r c r a f t  a n d  w a t e r c r a f t  
o p e r a t o r s  u n d e r  e s s e n t i a l l y  the same c i r c u m s t a n c e s  as t h e y  
are n o w  u s e d  on d r i v e r s  o f  m o t o r  v e h i c l e s  T h e s e  c i r c u m­
sta n c e s  m u s t  i n c l u d e  e i t h e r  an a c c i d e n t  or a m o v i n g  v i o ­
la t i o n  o f  l a w  b e f o r e  the t r e l i m i n a r y  test c a n  be  r e a u i r e d .

If t h e r e  is a n y  o t h e r  h e l p  I c a n  give y o u  w i t h  r e g a r d  to 
this i n q u i r y  p l e a s e  let m e  know.

G W E :ojb 
J 1 0 / 0 3 4



05.25.060 Alaska Statutes Supplement u5.25.090
<23) "veterans organization" means a civic, service or charitable 

organization in the state, or a branch or lodge or chapter of a national 
or state organization in the state, not for pecuniary profit, the mem­
bership of which consists of individuals who were members of the 
armed services or forces of the United States, and which has been in 
existence for five years before applying for a license under this chapter. 
<S 1 ch 27 SLA 1960; am 4 ,5  ch 66 SLA 1976: am §§ 6-8 ch 27 SLA 
1982; am $ 8 ch 59 SLA 1983)

9

I t e v is o r ’ s n o te s . —  Th is  section was 
reorganised in 1983 to put the defined 
words in a lphabetica l order.

E f fe c t  o f  am en dm en ts . —  The 1982 
amendment inserted "outboard mntnr 
association" and ' o r nonp ro fit trad e" in 
p arag raph  (1 5 ), inserted u comma

fo llow ing  "righ ts  to partic ipate" and the 
language beginning "the  specified k inds o f 
games" and ending "S2 o r loss and in " in 
parag raph  ( lf it . and added parag raph (22 ).

The 1983 amendment added paragraph 
(16 ).

0

C h ap ter 25. W atercraft.
A rt ic le
3 . G enera l P rov is ion s <S§ 0 5 .2 5 .0 8 0 . 0 5 .2 5 .0 9 0 )

A rtic le  3. G eneral P ro v is io n s.
S e c t io n
80 . P roh ib ited  operation 
90. P ena ltie s

S ec. 05.25.060. P roh ib ited  o p era tio n , (a) A person may not 
operate a watercraft whether for recreational purposes or any other 
purpose or manipulate water skis, a surfboard, or a sim ilar device on 
the waters of the state in a reckless or negligent manner so as to 
endanger the life or property of another person.

(b) A person may not operate a watercraft whether for recreational 
purposes or any other purpose in violation of AS 28.35.030 on the 
waters of the state w hile under the influence of any intoxicating liquor, 
narcotic drug, barbiturate or marijuana; (§ 3 ch 63 SLA 1961; am § 1 
ch 60 SLA 1976; am § 3 ch 117 SLA 1982)

E ffe c t  o f  am en dm en ts . —  The 1982 su rfboard , o r  a s im ila r device" in subsec- 
am endm ent substitu ted " in  v io la tion  o f  AS tion lb ).
2 3 .3 5 .0 3 0 "  fo r  "o r m an ipu la te  w ater sk is , a

Sec, 05.25.090. P en a lties . A person who violates any provision of 
this chapter is guilty of a misdemeanor and is punishable by a fine of 
not more than $500, or by imprisonment of not more than six months, 
or by both, for each violation unless that person is convicted of a viola­
tion of AS 28.35.030, in which case the sentence shall be in accordance 
with AS 28.35,030. (§ 10 ch 63 SLA 1961; am § 4 ch 117 SLA 1982)
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S e c .  28 .35.030. O p e r a t i n g  a  v e h ic le ,  a i r c r a f t  o r  w a t e r c r a f t  
w h i l e  i n t o x i c a t e d , (a) A person  com m its  th e  c r im e o f  d r iv in g  w hile  
in to x ica ted  i f  th e  person  o p e ra te s  o r  d r ives  a  m o to r  vehic le  or  opera tes  
a n  a i r c r a f t  o r  a w a te rc ra f t

(1) w h ile  u n d e r  th e  in f luence  of in to x ica t in g  liquor, or a n y  controlled  
s u b s ta n c e  lis ted  in A S 1 1 .7 1 .1 * 0 —  11.71.190:

l2) w h en ,  a s  d e te rm in e d  by a  chem ical te s t  t a k e n  w i th in  four hours  
a f te r  th e  a lleged  offense w as  co m m itted ,  th e re  is 0.10 pe rcen t  o r  m ore 
by  w e ig h t  o f  a lcohol in  th e  person 's  blood or 100 m il l ig ra m s  o r  m ore of  
a lcohol p e r  100 m i l l i l i te r s  ofblood, o r  w hen  th e re  is 0.10 g ra m s  o r  m ore 
o f  alcohol p e r  210 l i te rs  of  th e  person 's  b rea th :  or

<31 w h ile  th e  person  is u n d e r  th e  com bined in fluence  of in to x ica t in g  
l iquor  a n d  a n o th e r  su b s tan ce .

(b) D r iv in g  w h ile  in tox ica ted  is a c lass  A m isd em ean o r .
(c) U pon convic tion  u n d e r  th is  section  th e  co u r t  sha ll  impose a  m in i ­

m u m  se n te n c e  o f  im p r is o n m e n t  of  no t  less th a n  72 consecu tive  hours  
a n d  s  f ine o f  n o t  less t h a n  8250 i f  th e  person  h a s  n o t  been prev iously  
convicted  in th is  o r  a n o th e r  ju r isd ic t io n  of d r iv in g  w hile  in toxica ted  
u n d e r  th is  o r  a n o th e r  law  or o rd inance  w ith  s u b s ta n t ia l ly  s im i la r  
e le m e n ts  o r  re fu sa l  to s u b m i t  to a  chem ica l  te s t  u n d e r  AS 28.35.032 or  
a n o th e r  law  or o rd in a n c e  w ith  s u b s ta n t ia l ly  s im i la r  e lem en ts .  Upon 
conviction  u n d e r  th i s  sec tion  th e  co u r t  sha ll  impose a m in im u m  s e n ­
ten ce  of  im p r is o n m e n t  of no t  less  than. 20 consecu tive  d ay s  and  a  fine 
of no t  less t h a n  S500 if, w i th in  th e  preced ing  10 y ea rs ,  th e  person  h a s  
been  p rev io u s ly  convic ted  once in th is  o r  a n o th e r  ju r isd ic t io n  of d r iv in g  
w h ile  in tox ica ted  u n d e r  t>,is o r  a n o th e r  law or o rd in an ce  w ith  s u b s ta n ­
t ia l ly  s im i la r  e le m e n ts  or  re fusa l  to s u b m i t  to a chem ica l  te s t  u n d e r  AS
28.35.032 o r  a n o th e r  law  or ordinance; w i th  s u b s ta n t ia l ly  s im i la r  
e le m e n ts .  U pon convic tion  u n d e r  th is  section  th e  cou rt  sha ll  impose a 
m in im u m  se n te n c e  o f  im p r iso n m e n t  o f  nvi, less th a n  30 consecutive 
d a y s  a n d  a  f ine of  no t less t h a n  81,000 if, w i th in  the  preced ing  10 years ,  
th e  pe rso n  h a s  been  p rev ious ly  convicted in  th is  or a n o th e r  ju r isd ic t ion  
o f  m ore  t h a n  one of  t h e  following offenses or h a s  m ore  t h a n  once been  
p rev io u s ly  convic ted  o f  one of  th e  following offenses: (1) d r iv in g  w hile  
in to x ica ted  u n d e r  th i s  o r  a n o th e r  law  or o rd inance  w i th  s u b s ta n t ia l ly  
s im i la r  e lem en ts ;  (2) re fu sa l  to s u b m it  to a  chem ical te s t  u n d e r  AS
28.35 .032  o r  a n o th e r  law  o r  o rd in a n c e  w ith  su b s ta n t ia l ly  s im i la r  
e lem en ts .  T h e  ex ecu tion  o f  sen ten ce  m a y  no t be su sp en d ed  no r  m ay  
p ro b a t io n  be g r a n te d  except on condition  th a t  th e  m in im u m  im p riso n ­
m e n t  p rov ided  in  th i s  sec tion  is served. Im position  of sen tence  m ay  not 
he su sp en d ed .  In add i t io n ,  i f  th e  offense involved d r iv in g  a  m otor  v e h i­
cle for w h ich  a  d r iv e r ’s  license is r eq u ired ,  the  pe rson ’s d r iv e r ’s  license 
sh a l l  he revoked  in  acco rdance  w ith  AS 28.15,181 a n d  the  vehicle used 
in com m iss ion  of th e  offense m a y  be forfeited u n d e r  AS 28.35.036. In 
add it ion ,  th e  co u r t  s h a l l  o rder ,  a n d  a  person convicted u n d e r  th is  sec­
tion  sh a l l  u n d e r ta k e ,  for a  te rm  specified by the  court,  t h a t  p ro g ram  of



$ 2S.35.030 M o t o r V ehicles 8 2S.35.030

alcohol ed u ca tion  or r e h a b i l i ta t io n  t h a t  th e  court ,  a f te r  considera tion  
o f  a n y  in fo rm a tio n  compiled u n d e r  < cl > of  th i s  section, finds apu ro p r ia te .

<d) E xcep t as  p roh ib i ted  by federa l law  o r  re g u la t io n ,  e ve ry  p rov ider  
of t r e a tm e n t  p ro g ra m s  to  w hich  pe rsons  a r e  o rdered  u n d e r  <c/ of th is  
section sh a l l  su p p ly  th e  A la sk a  c o u r t  sy s tem  w ith  th e  in fo rm ation  
re g a rd in g  th e  condition  a n d  t r e a tm e n t  of  those  persons  a s  th e  su p rem e  
court  m ay  re q u ire  by  ru le .  In fo rm a tio n  compiled u n d e r  th is  subsection  
is confidentia l  a n d  m ay  o n ly  be used by a c o u r t  in sen ten c in g  a  person 
convicted u n d e r  ic) of th is  sec tion , or by an  officer o f  th e  court  in 
p re p a r in g  a  p re se n te n c e  repo rt  for th e  u se  of th e  cou rt  in sen ten c in g  a 
person  convicted  u n d e r  <c> o f  th is  section.

(e) A person  v h o  is sen ten ced  to  im p r iso n m e n t  for 72 consecutive  
h o u rs  upon a f i rs t  conviction u n d e r  (c) o f  th is  section  a n d  v 'ho  is not 
re leased  from im p r iso n m e n t  a f te r  72 h o u rs  m a y  no t  b r in g  \,t ac tion  
a g a in s t  th e  s t a t e  o r  a  m u n ic ip a l i ty  or  its  a g e n ts ,  officers, or em ployees 
for d a m a g e s  r e s u l t in g  from th e  ad d i t io n a l  period of  confinem en t if

(1) th e  em ployee  o r  em ployees who re lea sed  th e  pe rson  exerc ised  duo 
ca re  and , in  r e le a s in g  th e  person, followed th e  s t a n d a rd  re lease  proce­
d u re s  of th e  p r ison  facility; and

(2) th e  a d d i t io n a l  period o f  co n f in em en t  did not exceed 12 hours.
(f) F or  pu rp o ses  of  th is  section, convictions for both d r iv in g  w hile  

in tox ica ted  a n d  for re fusa l  to s u b m i t  to a  chem ica l  te s t  of b re a th  u n d e r  
A S 28.35.031(a), i f  a r i s in g  o a t  of a  s in g le  t r a n s a c t io n  a n d  a  sing le  
a r re s t ,  a r e  considered  one p rev ious  conviction.

(g) In th is  sec tion ,
(1) "o p e ra te  a n  a i r c r a f t” m e a n s  to use, n a v ig a te ,  pilot, or tax i  an 

a ir c ra f t  in th e  a ir sp a c e  over  th is  s ta le ,  or upon th e  lan d  or w a te r  inside 
th is  s ta te ;

(2) "o pera te  a w a te rc ra f t"  m ean s  to n a v ig a te  or  u se  a  vessel u sed  or 
capab le  o f  b e in g  u sed  a s  a  m e a n s  of  t r a n s p o r ta t io n  on w a te r  for rec re ­
a t io n a l  o r  com m erc ia l  purposes  on all w a te rs ,  f resh  or  sa l t ,  in la n d  or 
coasta l ,  in s id e  th e  te r r i to r ia l  l im its  or u n d e r  th e  ju r isd ic t io n  o f  th e  
s ta te .  (8 50-5-3 A C LA  1949; a m  8 1 ch 107 SLA 1955; am  8 1 ch 121 
SLA 1967; a m  8 45 ch 32 SLA 1971; a m  8 4 ch 74 SLA  1974; a m  88 2, 
3 ch 152 SLA 197S; am  8 28 ch 94 SLA  1980; am  8 10 ch 129 SLA 1980; 
a m  8 21 ch 45 SLA 1982; a m  88 13 —  15 ch 117 SLA 1982; am  88 13 
—  15 ch 77 SLA 1983)

I te v is o r ’s  n o te s .  — In 1981, form er su b ­
section  <f) w as red esig n a ted  as p resen t 
subsection  (gl an d  form er subsection <g) 
w as red esig n a te t i s  p resen t subsection  (f).

C ro s s  re fe re n c e s .  — For sen tences for 
class A m isdem eanors, see AS
12.55.0351 b)(3) and  12.55.135(a).

E ffe c t o f  a m e n d m e n ts .  — T he first 
19S0 am endm en t, in subsection  (a) a s  it 
ex isted  prio r to th e  second 1980 am en d ­
m ent. deleted  ''u n d e r  AS 11.05.150” from

th e  end of th e  th ird  sen tence and su b s ti­
tu ted  "AS 28.15.181" for "AS 28.15.210(cl" 
in th e  fou rth  sentence.

The second 1980 i .nendm ent rew rote 
th e  section.

The f irs t 19S2 am endm en t su b stitu ted  
"o r any  controlled substance  listed  in AS 
11.71.140 — 11.71.190" for "depressan t, 
hallucinogenic, s tim u la n t or narcotic  d rug  
a s  defined in AS 17.10.230)13) and  AS 
17.12.150(3)” in subsection  (a)(1).
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2S.35.031 Alaska Statuses 5 28.35.031

purposes o f s ta tu te  o r  o rd inance  m ak in g  it 
i c rim in a l offense to o p erate  an  au to m o ­

bile w h ile  in th a t  condition, M 2 ALR 555.
W hat is a  "m oto r vehicle" w ith in  s ta t ­

u tes  m ak in g  it an  offense to d rive  w hile 
in tox icated . 66 ALR2d 1146.

R igh t to tr ia l  by ju ry  in c rim in al p ros­
ecution for d riv in g  w hile in tox icated  or 
s im ila r offense. 16 ALR3d 1373.

D riv ing  u n d e r  th e  influence, o r w hen 
addicted  to th e  use. o f d ru g s  a s  c rim inal 
otTense. 17 A l.R 3d 615.

A pplicab ility , to operation  o f m otor 
vehicle on p riv a te  p roperty , o f leg isla tion  
m ak in g  d ru n k e n  d riv in g  a  crim inal of­
fense. 29 ALR3d 938.

W hat am o u n ts  to v io lation  of d ru n k en  
d riv in g  s ta tu te  in officer's "presence" or 
"v iew ” so a s  to perm it w a rran tle ss  a rre s t, 
74 A L R Jd 1138.

W hat :o n s titu te s  d riv ing , operating , or 
being in control o f m otor vehicle for 
purpose* of d riv in g  w hile in toxicated  s ta t ­
u te  o r o td inance. 93 ALK3d 7.

R eckless d riv in g  a s  lesser included of­
fense o f d riv in g  w hile intoxicated  or sim ­
ila r  ch arg e . 10 ALR-Ilh 1252.

D enial o f accused 's req u est for in itia l 
contact w ith  a tto rn ey  — d ru n k  d riv in g  
cases. 18 A L R lth  705.

d ec. 23.35.031. Im plied  co n sen t, (a) A person who operates or 
.rives a motor vehicle in this state or who operates an aircraft as 

defined in AS 28.35.030(g)(1) or who operates a watercraft as defined 
'■)%• AS 28.35.030 (g)i2) shall be considered to have given consent to a 
chemical test or tests of the person's breath for the purpose of 
determ ining the alcoholic content of the person’s blood or breath if 
lawfully arrested for tin offense arising out of acts alleged to have been 
committed w hile the person was operating or driving a motor vehicle 
or operating an aircraft or a watercrnit while intoxicated. The test or 
tests shall be administered at the direction of a law enforcement officer I ^
who has reasonable grounds to believe that the person was operating 
or driving a motor vehicle or operating an aircraft or a watercraft in 
this state w hile intoxicated.

(b> A person who operates or drives a motor vehicle in this state shall 
be considered to have given consent to a !>• diminary breath test for the 
purpose o f determ ining the alcoholic .intent of the person’s blood or 
breath. A law enforcement officer may adm inister a preliminary 
breath test at the scene of the incident if  the officer has reasonable 
grounds to believe that a person’s ability to operate a motor vehicle is 
impaired by the ingestion of alcoholic beverages and that the person 

11) was driving a motor vehicle that is involved in an accident; or
(2) committed a moving traffic violation.
ic) Before adm inistering a preliminary breath test under (b) of this 

section, the officer shall advise the person that refusal may be used 
against the person in a civil or criminal action arising out of the inci­
dent and that refusal is an infraction. If the person refuses to submit 
to the test, the test shall not be administered.

<d) The result of the test under (b) of this section may be used by the 
’.aw enforcement officer to determine whether the driver should be 
arrested.

■») Refusal to subm it to a preliminary breath test at the request of 
a law enforcement officer is an infraction.
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28.35.032 A l a s k a  S t a t u t e s

v. S ta te , Sup. C t. Op. No. 1254 (F ile  No. 
27611, 548 P.2d 376 (1976).

l lu le  a n n o u n c e d  g e n e ra l ly  to  h a v e  
p ro s p e c t iv e  e f fe c t b u t  a ls o  to  h a v e  p a r ­
tia l  r e t r o a c t iv e  e ffe c t.  — See L auderdale  
v. S .a te , Sup. C t. Op. No. 125 i (F ile  No. 
27 6 1 1, 548 P.2d 376 (19761.

A p p lie d  in N elson v. S ta te . O i. App. Op. 
No. 129 (F ile  No. 62221. 650 P.2d 126 
(19821.

Q u o te d  in S im pson v. M u n ic ipa lity  o f

A nchorage, Ct. App. Op. No. 57 (File Nos. 
4945. 4946. 5288>. 635 P.2d 1197 0 9 8 1 ); 
L und ipnst v. D ep artm en t of Pub. Safety. 
Sup. C t. Op. No. 2763 (F ile No. 7075;. 674 
P.2d 780 (1983); Je n se n  v. S ta te . C t. App. 
Op. No. 271 (F ile  No. 7488), 667 P.2d 188 
(19831.

C ite d  in C olem an v. S ta te , Ct App. Op. 
No. 229 (F ile  No. 7216*. 658 P.2d 1364 
(196a I.

C o lla te ra l  r e fe re n c e s .  —  60 C .J.S .. suspect chem ical sobrie ty  te s t  under 
M otor V ehicles, j  164.16, im plied consen t law . 95 ALROd 710,

D uty  o f law  enforcem ent officer to offer

* /

S e c .  28 .35.032. R e f u s a l  to  s u b m i t  t o  c h e m i c a l  t e s t ,  (a) I f  a  person 
u n d e r  a r r e s t  re fu se s  th e  r e q u e s t  o f  a law  en fo rcem en t  officer to s u b m it  
to a  chem ica l  te s t  u n d e r  AS 28.35.031(a), a f te r  be in g  adv ised  by th e  
officer t h a t  th e  re fusa l  will, if  t h a t  pe rson  w as  a r r e s te d  w hile  o p e ra t in g  
o r  d r iv in g  a  m o to r  vehic le  for w h ich  a  d r iv e r ’s license  is req u ired ,  re su l t  
in th e  d en ia l  o r  revoca tion  o f  th e  license or  n o n re s id e n t  p r iv ilege  to 
d rive ,  t h a t  th e  re fu sa l  m ay  be used  a g a in s t  th e  person  in a  civil or 
c r im in a l  ac tion  o r  p roceed ing  a r i s in g  ou t  o f  a n  ac t  a lleged  to h ave  been 
com m it ted  by th e  pe rson  w hile  o p e ra t in g  or  d r iv in g  a  m otor vehicle or 
o p e ra t in g  a n  a i r c r a f t  o r  a  w a te rc ra f t  w hile  in tox ica ted , a n d  th a t  th e  
re fusa l  is a  m isd em ean o r ,  a chem ica l  te s t  sh a l l  no t  be g iven, except as  
p rovided by AS 28.35.035.

<b) (Repealed, .ss 25 ch 77 SLA 1983J 
Ic) (Repealed, $ 25 ch 77 SLA 1983.1
(d) (Repealed, § 25 ch 77 SLA 19S3.I
(e) T h e  refusa l o f  a  person  to  su b m i t  to  a  chem ical te s t  of b re a th  

u n d e r  (a) o f  th is  sec tion  is adm iss ib le  ev id en ce in  a civil o r  c r im in a l  
ac tion  or  p roceed ing  a r i s in g  o u t  of a n  ac t a lleged  to h av e  been 
co m m it ted  by th e  pe rson  w hile  o p e ra t in g  or  d r iv in g  a m otor  vehicle or 
o p e ra t in g  a n  a ir c ra f t  o r  w a te rc ra f t  w hile  in to x ic a te d .

If) R efusal to s u b m i t  to  th e  chem ica l  te s t  of b r e a th  au th o r ized  by AS 
28.35.031(a) is a  c la ss  A m isd em ean o r .  *

(g) U pon conviction  o f  a pe rson  u n d e r  th is  section , th e  co u r t  shall  
im pose a m in im u m  se n ten ce  of im p r iso n m e n t  of  no t less th a n  72 con­
secu tive  h o u rs  a n d  a  fine of n o t  less t h a n  $250 i f  th e  person  h a s  not 
been  p rev ious ly  convic ted  in  th i s  o r  a n o th e r  ju r isd ic t io n  of  d r iv ing  
w h ile  in tox ica ted  u n d e r  AS 28.35.030 or a n o th e r  law  or o rd inance  w ith  
s u b s ta n t i a l ly  s im i la r  e le m e n ts  o r  re fusa l  to s u b m i t  to a  chem ical te s t  
u n d e r  th is  sec tion  o r  a n o th e r  law  o r  o rd inance  w ith  su b s ta n t ia l ly  s im ­
i la r  e lem en ts .  U pon conviction  u n d e r  th i s  sec tion  the  court sha ll  
impose a  m in im u m  se n ten ce  of im p r iso n m e n t  of  no t  less t h a n  20 con­
secu tive  d a y s  a n d  a  fine of  no t less t h a n  $500 if, w i th in  th e  p receding
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D u ty  to  p u b lic . —  Th is section does not 
c reate n d u ly  by the D epartm en t ot'Pub lic 
S a fe ty  toward the public which, i f  
breached, can form  the basis o f  a civil 
action fo r negligence against the depa rt­
m ent. Lundqu ist v. D epartm en t o f  Pub. 
Sa fe tv , Sun. C t. On. No. 2763  <F ile  No. 
7075>. 674 P .lld  7 60  (1983 ).

L im ita t io n  f o r  p u rp o s e s  o th e r  th an  
D\V1 p ro s e c u t io n s . —  AS 2 8 .3 5 .0 3 2 (a ) 
cannot be restric ted  to app ly so le ly  to 
d riv in g  w h ile  intoxicated prosecutions, 
ar.d to the exten t th a t the sta tu te , by 
p ro vH in -  t "a  chem ical test sh a ll not he 
g iven " fo llow ing  a b rea th a ly ze r re fu sa l.

j  2S.35.033 A l a s k a

a ffirm a t iv e ly  lim its  the m anne r in which 
evidence o f  in tox ica tion  may be obtained, 
its lim ita tion  m ust app ly w ith equa l force 
in a ll prosecutions "a ris in g  out o f  acts 
a lleged  to have been comm itted w hile the 
defendant was opera ting  o r d riv ing  a 
m oto r veh ic le w h ile in tox icated ." Pena v. 
S ta te , C t. App. Op. No, 245  (K ile  No. 6174 ), 
664  P. 2d 169 119831.

F o rm e r  s u b s e c t io n  (b ) c o n s tru e d . — 
.See G rah am  v. S ta te . Sup . C t. Op. No. 
2 403  (F i le  No. 4 0 9 2 ), 6 3 3  P .2d 211 (1981 ).

C ited  in W ilson v. S ta te . C t. App. Op. 
No. 3 56  (F i le  Nos. 7523 , 7526 . 7833 ), 
P .2d (1 9 8 4 i.

Itatutes § 28.35.033

C o lla te ra l re fe re n c e s . —  7A  Am. ,Iu r. 
2d, Autom obiles and H ighw ay T ra ffic , 
s i  122 to 132. 141.

6 0  C .J .S ., iMotor Vehic les. $ 164 .16 ; 61A 
C .J .S .. M otor Vehic les. !) 593 (1 ).

R equ iring  subm ission to physica l exam ­
ination  o r  test as v io la tion  o f 
constitu tiona l righ ts , 25 A LK 2d  1407.

A dm issib ility  in c rim ina l case o f  ev i­
dence th a t accused refused to subm it to 
sc ientific test to determ ine am ount o f  a lco­
hol in system . 87  A LR 2d  370 . 26  A LR 4 th  
1112.

Suspension o r revocu: .on o f d r iv e r ’s 
license fo r re fu sa l to take  sob rie ty  test. 88 
A LR2d  1064.

Request before subm itting  to chem ical 
sob riety test to communicate w ith counsel 
as re fu sa l to take  test. 97 A LR3d  852 , 

Request fo r  p r io r  adm in is tra tion  o f  addi­
t iona l le s t as constitu ting  re fu sa l to sub­
m it to chem ical sob riety test under 
im p lied consent law . 98 A LR3d  572 .

X  .
S e c .  28.35.033. C h e m i c a l  a n a l y s i s  o f  b lo o d ,  (a) U pon th e  t r ia l  of 

a  civil o r  c r im in a l  ac t ion  or  p roceed ing  a r i s in g  ou t  of ac ts  a lleged  to 
h av e  been  com m it ted  by  a  person  ’ b ile  o p e ra t in g  or d r iv in g  a  m otor 
vehicle  or  o p e ra t in g  an  a i r c r a f t  or a  w a te r c r a f t  w hile  in to x ica ted , th e  
a m o u n t  of  alcohol in  th e  p e rso n ’s blood or b r e a th  a t  th e  t im e  a lleged  
sh a l l  g ive  r ise  to th e  following p re s u m p t io n s ;

(1) I f  th e re  w as  0.05 p e rc e n t  o r  less by w e ig h t  of  alcohol in  th e  
p e rso n ’s blood, o r  50 m i l l ig ra m s  or  less o f  alcohol p e r  100 m il l i l i te r s  of 
th e  pe rso n ’s blood, o r  0.05 g ra m s  or less of  alcohol p e r  210 l i te rs  o f  th e  
person 's  b re a th ,  i t  sh a l l  be p re su m ed  th a t  t h e  pe rson  w as  no t  u n d e r  th e  
in fluence  o f  in to x ic a t in g  liquor.

(2) If th e re  w as  in excess of  0.05 p e rc e n t  b u t  less t h a n  0 .10 pe rcen t  
by w e ig h t  o f  alcohol in  th e  pe rson 's  blood, o r  in excess of  50 b u t  less 
t h a n  100 m i l l ig ra m s  of alcohol pe r  100 m il l i l i te r s  of  th e  pe rso n ’s blood, 
o r  in  excess o f  0.05 g ra m s  b u t  less t h a n  0.10 g ra m s  of a lcohol p e r  210 
l i te r s  of th e  p e rso n ’s b r e a th ,  t h a t  fac t does n o t  give r ise  to a n y  p re s u m p ­
tion  th a t  th e  p e rson  w as  o r  w as  not u n d e r  t h e  in fluence  o f  in to x ica t in g  
liquor, bu t t h a t  fact m a y  be considered  w ith  o th e r  c o m p e ten t  e v id jn c e  
in d e te rm in in g  w h e th e r  th e  person  w a s  u n d e r  th e  in f luence  of 
in to x ica t in g  liquor.
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.•ndm en t. — The 1983 imjN^d- piSyuies th S y f th e  p rov iso  i s  o f ''l th v ya
uly 1, I9S3, dele ted  "or issue  ty. inlenlVed so ie iv tN cnrrect techn ica l error''

<, 8 -738
E ffec t ill a m e  

m ent. efTccuN yluly
new c e r tif ic a te ^ jn e c e d in g  "and m ail" in th e  
first sentence in su fo sc tio n  tbi.

As T hy^rem ainder o i^ th e  section  w as no t 
affected b y S ^ e  am endm ent.''*!. is m . se t fo rth  
above.

E d ito r 's  n o t e . —'S e c tio n  2, ch. 8?A cts 1983.

act a re
.■Synrrect technica l errorS^n the  

a'.- a n d V ia l  t h e r v ^  no in te n t  to re \ 
o therw ise  a X c t  law thJx^s th e  sub ject of othl? 
a c t s \  w hether “titose a c t s \ r e  signed 
G overnor prior U.'V_ after th>y,signing 
act '

§ 8-73(£ -ms; :nvestigations.
(a) T h e  D e p a H g ie n t  sh a l l  p re sc r ib e  anchprovide suitabfe>form s 

tions, ce r t i f ica te s  ortHile, no tices  c ifoecurity  in te res ts ,  a n d  all obber notices ;rt
forms 
(19S3 ,ch?

essa ry  to c a r r v o u t  §§ 8-72 A h ro u g h  b 5

o f  u m e n d m c h t  — T he 1983 anfacd- 
m cnt. e le c tiv e  Ju ly  1. 19bS«£ubstituled "ceru* 
icates" fo rS y em ficatc"  in su tN yrlion  (a).

th e  rem a in d e r of th e  secSon w as not 
a iTccbsf by th e  artN jidm enl, it is noN^et forth  
above.

E d ito r 's  rK |e . — SeclThc 2 . ch. 8, Acts :

p ro v id esS h a t " th e  priNysioris o f th is  a re  
in tended so iH v lo  correct iN h n ica ! e rro rs  n ty ie  
^iw and th a t n ^ r e  is no in W .t  to revive 
o therw ise  a llect la V th a t  is th eV ib je c t of o th e r ' 
actsiN yhether t h o s e i^ t s  w ere sihced  by the  
G overnoS prio r to or a fte r th e  sign ify ' '-f th is 
a c t.”§ 8-738. O p eratin g vessel w hile intoxicated or w hile under in fluen ce o f alcohol and/or drugs.

(a) Prohibitions enumerated. —  A person  m ay  not ope ra te  o r  a t t e m p t  to 
opera te  a vessel w h ile  tlu ' person:

(1) Is in toxica ted ;
(2) Is u n d e r  th e  in f luence  of  alcohol;
(3) Is so fa r  u n d e r  th e  in fluence  o f  a n y  d rug ,  com bina tion  of d ru g s ,  o r  com ­

b ina tion  of d ru g s  a n d  alcohol t h a t  th e  person  canno t o p e ra te  a  vessel safely; or
(4) Is u n d e r  th e  in f luence  of a n y  con tro lled  d an g e ro u s  su b s tan ce ,  as  defined 

in Artic le  27, § 277 of th e  Code, u n le s r  th e  person is :entitled to u se  the  
controlled d a n g e ro u s  s u b s ta n c e  u n d e r  th e  laws of th is  S ta te .

(b) Eviden tiary requirem ents applicable. — T he e v id e n t ia ry  r ju i re m e n ts  
o f §S 10-302 th ro u g h  10-307 of th e  C o u r ts  Artic le  a re  app licab le  to a n y  v io la ­
tion ol th is  section.

(c) Defense. — U n le ss  th e  person  c h a rg ed  w ith  any  vio la tion  of  th is  section 
w as u n a w a re  t h a t  th e  alcohol, d ru g ,  co m bina tion  of d ru g s ,  o r  com b in a t io n  of 
d rugs  an d  alcohol w ould  m a k e  th e  person incapab le  of  safely  o p e ra t in g  a 
vessel, it  is not a de fense  to a n y  c h a rg e  o f  v io la t ing  th is  section t h a t  th e  person 
is or was en t i t le d  to u se  th e  alcohol, d ru g ,  com bina tion  of  d rugs ,  o r  com bina tion  
of d ru g s  a n d  alcohol u n d e r  th e  law s of  th is  S ta te .  (1983, ch. 575.)

E d ito r 's  n o te . — Section 2. ch. 575, Acts
1983. provides th a t th e  act sha ll lak e  effect Ju lv
1. 1983.
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K ffi'c t ur-*n«iUyn. — T in - sw tiim  'im p lv  
make* record.' compelJ,nv<vidence; U does nut 
address th e ir re levance o r -luJfpi^.l olf.-ct C a rr 
v S tate , 50  Md App jOU. 4 IT A 1 <

R i- th  c e r t i f ic a te  is a public record .tm taq ,

w itness i ■ needed lT>i*ije’!m 
4.1 Md App .TJ.1.4H.T A 
289  Md (147. 421! A 2d *•_'.! • 

C ite d  in Teinonev v Stale  
A 2d M lh  I lOSI iS 10-205. Sam e — E xcep tio n s.

tai Cvn6dixxii<i]records — Records, reports, stateml*Hl^, notes. or informa­
tion assembled or'TnJTTwaedby the State Department of l'Tî vl̂ b and Mental 
Hygiene, the Maryland CornnTrssionto Study Problems of Drug TuKqMon, the 
Medical and Chirurgtcal Faculty OMl>»Ujod medical societies, tin tiwhv^pital 
staff comTrrTtWe^ora national organt7.ed medTctrf-htick'ty or research group that 
are-d^d^t^coniiden^U jivJt -1-102 of the Heallh-tjcfttsqJ Article or i 14-602 
of the lk-aTnt'T‘<Qipations A ttk ie . are not admissible in evTthsige in any pro­
ceeding,
I19M. ch. 9. § 1; 19S2, 4 I

of o r  V ehicle  Laws.§ liJv lO L ^ U st^  waveSHcijjrove^speccl o f veht-
TH«^$noed of a m oto^ 'vqhicle  mayl)5 'p£Qved hv ev idence  of a tc^t m ad e  upon 

it w i t h a a e Y k g d e s i g n e d  to^rrstqsure an d  im h w a je th e  speed of a m oving  object 
by m e a n s  of radio^rniQro w a v e s io S q ^ C o d e  1 9 5 7 / 5 f ^ J 5 .  § 91; 1973, 1st Sp. 
c ess., rh . 2, § 1; 1983rcThs307.)'

E ffec t o f  H i n c n d m c n t .  — T he 1983 am end- su re  and  ind icate" for “m easu re , indicate, and 
m eat, effective J u ly  1. 1983. su b s titu te d  "m ea- ;ecord".§ 10-302. Chem ical test for intoxication  — A dm issibility  by analysis.

In a p rosecution  for a v io la t ion  o f  a law  con cern in g  a  person who is d r iv in g  
or a t te m p t in g  to d r iv e  a veh ic le  in v io la t ion  of  § 21-902 o f th e  T ra n s p o r ta t io n  
Article, a  chem ical te s t  of h is  b r e a th  o r  blood m ay be udm in is te re t l  to the  
person for th e  purpose  of  d e te rm in in g  th e  alcohol con ten t  of h is  blood. (A.n. 
Code 1957, a r t .  35. § 100; 1973. 1st Sp. Sess.,  ch. 2. § 1; 1977. ch. 14. § 6; ch. 
164. § 3; 1980. ch. 41.)
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1. 1982. 
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il.
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E ffe c t o f  am en dm en t. — Tbe 1980 amend 
merit, effective J u ly  1. 1980. substitu ted "a lc o ­
ho l" fo r "a lcoho lic" neur the end o f the section 

U n iv e rs ity  o f  B a lt im o re  I j iw  R e v ie w . — 
For note. "M ary land 's U runK D riv ing  Law s An 
O verv iew ," sec 11 U B a lt L. He\ 1157 <1982*.

L e g is la t iv e  in te n t . — The leg is la tu re  
intended the requ irem ents o f  th is section to 
app lv in prosecutions for the v io la tion  o f  an* 
law concerning a person accused o f  d riv ing  
w h ile  intoxicated or im paired . S ta le  v 
Uosromb. 291 Md. 424 , 435  A .2d 764 1 198 ii.

P u rp o s e  o f  se c tio n . —  Th is section is con­
cerned w ith the protection o f the pub lic , ra th e r 
than the protection o f an accused. S ta le  v 
Moon. 291 Md. 4 6 3 . 4 3 6  A 2d 420  1 1 9 8 1 1 

E ffe c t  o f  se c tio n  is to perm it a chem ical lest

o f  one ’s b reath o r blood whenever there is a 
v io la tion  o f any law  that involves d riv ing  w r.ile 
intoxicated o r im paired Loscomb v S ta te . 45 
Md Apo 5 9 8 .4 1 6  A .2d 1276119801 . m odified . 
291 Md 424. 4 3 5  A .2d 764 119811.

T h is  sec tion  an d  T R   ̂ 16-20.5.1 (c ) a r e  in 
p a r i  m a te r ia ; they must be construed h a r ­
m on iously in o rd e r to give fu ll effect to --ach 
enactmen S ta te  v lxiscomh. 291 Md. 424 . «35 
A 2d 764 119 9 1 1

S c h m e rh e r  d o c t r in e  a p p lie d . — For a p p li­
cation o f Schm erber \ C a lifo rn ia , 394 L'.S 757 . 
86 S . C t. 182G, 16 L Ed. 908  <19G6i. ho ld ing  
that the p riv ilege against se lf-m c rim ina tion  
does not extend to in vo lu n ta rily  obtained blood 
sam p les, see S ta te  v Moon, 291 Md. 4 63 . 4 3 6  
A .2d 420  (1981*.§ 10-303. Sam e — Tim e lim itation.

U n iv e rs ity  o f  l in l t im o r r  I .aw  R e v iew . — 
For note. “ M ary land 's D runk D riv ing  l.aw s An 
Overv iew ." see I I  L'. Halt L. Rev 3 57  (1 9 8 2 ) 

L e g is la t iv e  in ten t . — The leg is la tu re  
intended the requ irem ents o f this section to 
apply in prosecutions for the v io la tion  o f any 
law  concerning a person accused o f d riv ing  
while intoxicated o r impaired . S ta le  v. 
Loscomb. 291 Md 424 . 435 A 2d 764 (1 9 8 1 ).

P u rp o s e  o f  se c tion . — T ins section is con­
cerned with the protection o f the public ra th e r 
than the protection o f an accused. S ta te  v 
Moon. 291 Md 463 . 436  A .2d 420  (1981 ).

T h is  sec tion  and  T it  t  16-205.1 (c ) n re  in 
pn ri m a te r ia : they must he construed h a r ­
m oniously in o rd e r to give fu ll e llect to each 
enactment. S ta te  v. lxscom h , 291 Md 424 . 435 
A .2d 764 119.-11.

/chi­
li pon 

object 
it  Sp.

:e. and

V’ by
IV! n g
ntion 
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(An. 
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§ 10-30-1. Sam e — Q ualificatio n s o f person adm inistering test; equipm ent.
(a) D efin itions. — (11 In th i s  sec tion  th e  following w ords h av e  th e  m e a n in g s  

indicated.
(2) " Q u a lified  m ed ica l p e r s o n " m e a n s  a n y  person p e rm it ted  by law  to 

w i th d ra w  blood from h u m a n s .
(3) ''Q ua lified  p erso n "  m e a n s  a person who h as  received t r a in in g  in th e  

use of the  eq u ip m e n t  in a t r a in in g  p rogram  approved  by the toxicologist u n d e r  
the  P os tm ortem  E x a m in e rs  C om m iss ion  a n d  who is e i th e r  a police officer, a 
police employee, or an  em ployee  o f  the  office of th e  C h ie f  Medical E x a m in e r .

(b) B rea th  test. — T he  ch em ica l  te s t  of b r e a th  sh a l l  be a d m in is te red  by a 
qualif ied  person w ith  e q u ip m e n t  approved by th e  toxicologist u n d e r  th e  
P o s tm ortem  E x a m in e rs  C om m iss ion  a t  the  d irec tion  of a police officer. T h e  
officer a r r e s t in g  the  in d iv idua l  m a y  not a d m in is te r  th e  chem ical tes t  of b re a th .

(c) B lood test. —  The blood sh a l l  be o b ta ined  by a qua lif ied  medical pe rson  
u s in g  eq u ip m e n t  approved by th e  toxicologist u n d e r  th e  P o s tm o rtem  E x a m ­
iners  C om m ission  ac t ing  a t  th e  re q u e s t  of a police officer. The chem ical t e s t  of 
blood sha ll  be conducted by a q u a lif ied  person u s ing  e q u ip m e n t  approved by th e  
toxicologist u n d e r  the  P o s tm o r te m  E x a m in e rs  C om m iss ion  in a lab o ra to ry  
approved  by th a t  toxicologist.

(e) P ro o f o f  approved  e q u ip m e n t.  — For th e  purpose  o f  e s ta b l ish in g  th a t  th e  
tes t  w as a d m in is te re d  w ith  e q u ip m e n t  approved  by th e  toxicologist u n d e r  th e

163

Si



§ 1 0 - 3 0 5 Cf.H’UTS AND J r n i r i A I .  P kc«*KKI)JN»;j.

P o s tm ortem  E x a m in c t  Com m ission, a s t a t e m e n t  signed by th e  t'>>:irc»iogtsl 
ce r t ify ing  th a t  th e  eq u ip m e n t  used in .he  te s t  has  been approved by :.;m shall 
be prirna  facie ev idence  of th e  approval, a n d  th e  s ta te m e n t  is adm iss ib je  m 
evidence  w i th o u t  th e  necess i ty  of the toxicologis t  persona lly  ap p e a r in g  in 
court.
<1980, ch. 11; 1982, ch. 770. 5 4; 1983, ch. 2S9.1

E ffe c t  o f  am en d m en ts . — The IPSO amend­
ment. effective J u ly  1. 1PS0. revenue subsection 
ta ». e lim ina ted  "m ak ing  the charge that the 
person was d riv ing  w hile intoxicated o r while 
h is d riv ing  ab ility  was im paired hv the 
consumption u f a lcoho l" at the end o f subsection 
(b> and rew rote subsection tel.

The 1982 am endm ent, effective .Ju lv 1. 1PH2. 
substituted "unde r the Postm ortem  Exam iner* 
Com m ission" fo r " o f the o flice o f the t 'h ie f Medi­
ca l E xam in e r o f  the D epartm ent o f Postmortem  
E xam in e rs ”  in parag raph  i3 l n f subsection ini. 
in subsection (h i. in both sentei.ee.-> in subsec­
tion <ci and in subsection (e i and substituted 
"approved by that tox ico log ist" fo r "approved in 
the toxicologist o f the office o f the C h ie f Medical 
E xam in e r ot the D epartm en t u f Postmortem  
E xam in e rs " in the second sentence o f subsec­
tion  (c l.

The 1983 am endm ent, effective J u ly  1. 1983. 
. ' led the second sentence in subsection tin

As the rem ainder o f the sectn-n was nut 
affected hv the amendment- it is not -e l forth 
above

U n iv e r s i t y  o f  l la lt im u re  I .aw  R ev iew , — 
For note. 'M ary land 's D runk D riv ing  Laws An 
O verv iew ." see 1 1 1 ’ Halt L  Rev da 7 i l9 s 2 i  

le g is la t i v e  in ten t . -  The leg is la tu re  
in tended the requ irem ent- o f th is section to 
apply in prosecutions lo r  the v io lation o f  any 
law ennccrnin i! a person accu-.-d oi d riv ing 
while intoxicated o r impaired S ta te v 
laiscomh. 2P1 Md -12-1. T in A 2d 764 ' |p-»| i 

P u rp o s e  o f  sec tion . — This section i- con­
cerned w ith the protection nj the public, ra th e r 
than the protection o f ar. accti.-ed Su ite  v 
Moon. 2 ‘J l  Md 4lj.'i, 4 36  A 2d 420  > ID->|»

T h is  se c tio n  and  T it  S 16-205.1 (ci a r e  in 
p a r i n m to r iu ; they must be construed h a r­
m on iously in o rder to give fu ll effect to each 
enactm ent S ta le  v Ixiscornb. 291 Md 42-1. 4.15
A -t. I “ .".A I l o s t  I10-305. Sam e — T ype of test adm inistered.

(a I T yp e  o f  te s t a d m in is te re d . — The type of  le s t  a d m in is te red  to the d e fe n ­
d a n t  sh a l l  be th e  ch em ica l  te s t  o f  b rea th  except t h a t  the  chem ical te s t  of blood 
sha ll  he th e  type  of  te s t  a d m in is te re d  if:

11) T h e  d e fe n d a n t  is unconscious or o th e rw ise  incapab le  of re fus ing  to ta k e  
a chem ica l  tes t  for alcohol;

(2) In ju r ie s  to th e  d e fe n d a n t  require  rem oval  o f  th e  d e fen d an t  to a m edical 
facility; o r

(3) T h e  e q u ip m e n t  for a d m in is te r in g  th e  ch em ica l  te s t  of b re a th  is not 
ava i lab le .

(b) P erson  incapab le  o f  te s t  re fu sa l. -  Any p e rso n  who is dead, unconscious, 
or o th e rw ise  in a  cond it ion  re n d e r in g  him in c a p a b le  of te s t  refusa l sha ll  be 
deem ed  no t  to h av e  w i th d ra w n  consent. (An. Code 1957, a r t .  35, § 100; 1973, 
1st Sp. Sess.,  ch. 2, § 1; 1981, ch. 240: 1933, ch. 2S9.)

E ffe c t  o f  am en d m en ts . — The ) Qal am end­
ment, effective J u ly  1. 1981. designated the 
fo rm e r provisions o f the section as subsection
(a ), divided the fo rm e r firs t sentence in to  the 
present firs t and second sentences, added "to 
be" in the present firs t sentence, substituted 
"the defendant's" fo r "e ith e r h is" in the present 
second sentence in subsection in ), added "due to 
fac ilitie s o r equipment not being a va ila b le "  at 
the end o f th a t sentence, substitu ted  "th is

in ab ility ”  fo r  "h is in ab ility "  in the last sentence 
in the subsection , substituted "the t r ia l"  fo r 
"h is t r ia l"  there in  and added subsections ib l 
and (cl.

The 1983 amendment, effective J u ly  I .  1983, 
substituted present subsection ia> fo r fo rm er 
subsections <al and lb ) and redesignated fo rm er 
subsection ic i as present subsection ib l.

U n iv e r s i t y  o f  H n lt im o re  L aw  R ev iew . — 
f o r  note. "M ary land 's  D runk  D riv ing  Laws' An
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Overview . -ee 11 i ;  I. (U*v 3 5 7  H 9S2 i 
L e g is la t iv e  in ten t . — The leg is la tu re  

intended the requ irem ents <>r th is section to 
appi> in prosecutions for the v io la tion  o f ,in> 
law concerni ng a person accused o f  d riv ing  
while intoxicated o r unpaired. S ta te  v. 
Loscomb. 2'JI Md 42-1. 435 A 2d 764  <19S1> 

P u rp o s e  o f  se c tio n . - -  This section is con­
cerned w ith the protection o f the pub lic , ra th e r 
than the protection o f an accused. S ta te  v

Moon. 2 9 ! Md 463 . 436 A 2d 420  1 1931»
T h is  se c tio n  and  T i l  > 16-205.1 tci a re  in 

p a r i m a te r ia ; the> must he construed h a r ­
m on iously in order to give fu ll effect to each 
enactment S tate v. Loscomb, 291 Md. 424 . 435 
A .2d 764 I1 9 8H .

A p p lie d  in Loscomb v. S ta te . 45  Md. Apt) 
593 . 4 1 6  A .2d 1276 *19S0i. m odified, 291 Md 
424 . 4 3 5  A .2d 764 1191311.

§  1 0 - 3 0 7

§ 10-306. Sam e — A d m issib ility  o f test results without presence or testim ony o f technician.
(at Subject to th e  provis ions o f  subsec tion  (b ). in a n y  c r im in a l  t r ia l  in which 

in toxication d u e  to the  co n su m p tio n  of alcohol, o r  be ing  u n d e r  th e  influence of 
alcohol, is an  issue, an  official copy o f  the  r e su l ts  o f  a chem ical te s t  of brea th  
or blood ad m in is te re d  by a pe rson  a u th o r iz e d  to a d m in is te r  th e  tes t ,  is adm iss i­
ble as  su b s ta n t iv e  evidence w i th o u t  th e  p resence  or te s t im ony  of th e  technician 
who a d m in is te re d  the test.
(1982, ch. 95.)

E ffe c t  o f  am en dm en t.
The 1982 amendment, effective J u ly  1. 1982. 

deleted "n r im pairm ent" fo llow ing  "in tox ica ­
tion" and inserted "o r being under the in fluence 
o f a lcoho l" in subsection iai.

As subsection ib l was not affected by the 
amendment, it is not set forth above

U n iv e rs ity  o f  H n lt im o re  L aw  H e v icw . — 
Fo r note. "M ary land 's D runk D riv in g  Law.-,. An 
Overv iew ." see 11 L‘ . Halt L. Kcv. 3 5 7  1 19821.

L e g is la t iv e  in ten t . — The leg is la tu re  
intended the requirem ents o f  th is  section to 
app ly m proscc’ .lions fo r the v io la tio n  o f any

la 1-, concerning a person accused o f d riv ing 
while m lo ..,c a led  o r  unpaired . S la te  v. 
Loscomb. 291 Md 424 , 435 A 2d 704 i l9 5 1 ).

P u rp o s e  o f  se c tion . — Th is section is con­
cerned w ith the protection o f the public, ra tiie r 
than the protection o f  an accused State v. 
Moon. 291 Md 463 . 4 3 6  A .2d 420  11931 1

T h is  se c tio n  nnd T i l  $ 16-205.1 (c l a re  in 
p a r i m a te r ia : they must be construed h a r­
m oniously in o rd e r to give fu ll effect to each 
enactm ent. S ta le  \ . I/Oscomb, 291 Md. 424. 435 
A .2d 764 11 9 8 11.

§ 10-307. Sam e — R esults o f analysis and presum ptions.
(a) In  gen era l. — In a p ro ceed ing  in w h ich  a person is cha rged  with a 

v iolation of $ 388A of A r t ic le  27 or w ith  d r iv in g  or a t t e m p t in g  to drive a 
vehicle in violation of $ 21-902 of th e  T ra n sp o r ta t io n  A rtic le , th e  am ount of 
alcohol in the  pe rson ’s b r e a th  or blood show n  in chem ical a n a ly s is  as provided 
in th is  su b t i t le  is a dm iss ib le  in ev idence  an d  h a s  th e  effect se t  forth  in subsec­
t ions tbi th ro u g h  (e> of th i s  section .

(b) N o in to u c a tio n  p re su m e d . — If th e re  w as  in th e  person 's  blood at th e  
t im e  of te s t in g  0.05 percen t  or less by w e ig h t  of alcohol, as de te rm in ed  by a n  
a n a ly s is  of th e  person 's blood or b r e a th ,  it  sh a l l  be p resu m ed  th a t  the  defendant 
w as not in tox ica ted  and t h a t  th e  d e fe n d a n t  w as not d r iv in g  w hile  under th e  
influence o f  alcohol.

(c) N o p resu m p tio n . — I f  a t  th e  t im e  of  te s t in g  th e re  w as in  the  person’s 
blood more th a n  0.05 p e rcen t  b u t  less th a n  0.08 pe rcen t  by w eigh t of alcohol, 
as  d e te rm in e d  by an  a n a ly s i s  of th e  p e rso n ’s  blood or b re a th ,  th is  fact may not 
give r ise  to a n y  p re su m p tio n  th a t  the  d e fen d an t  w as  or w as  not intoxicated or
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th a l  the  d e fe n d a n t  w as or w as  not d r iv in g  w h ile  u n d e r  th e  influence of alcohol, 
bu t th is  fact m ay  be considered  w ith  o th e r  c o m p e te n t  evidence in d e te rm in in g  
the  gu i l t  or innocence of th e  defendant.

(d) P rim a  facie ev id en ce  o f  im p a irm en t. —  If a t  th e  t im e  of te s t in g  th e re  was 
in the  person 's  blood 0.08 percen t or m ore  by w eig h t  of alcohol, as  d e te rm ined  
by an a n a ly s i s  of th e  p e rso n ’s blood or b r e a th ,  i t  sha ll  be p n rn a  facie evidence
b a t  th e  d e fe n d a n t  was d r iv in g  while u n d e r  th e  in fluence  of alcohol.

(e) P rim a facie  ev id en ce  o f  in toxica tion . —  If  a t  the  t im e  of te s t in g  th e re  was 
in the  p e rso n ’s blood 0.13 percent or more by  w e ig h t  of alcohol, as de te rm ined  
by an  a n a ly s i s  of th e  person 's  blood or b r e a th ,  it sh a l l  be p r im a  facie evidence 
th a t  th e  d e fe n d a n t  w as  in toxicated . (An. C ode  1957, a r t  35, S 100; 1973. 1st 
Sp. Sess., ch. 2, S 1; 1974. ch. G91. 5 8: ch. 864 . S 2: 1975. ch. 9; 1977. ch. 14. 
§ 6; 197S, chs. 423, 454; 1981, ch. 242.)

E ffe c t o f  am en dm en ts .
The 1981 amendm ent, elTective J u ly  1. 1981, 

substituted "the defendant was not driv ing 
while under the in fluence o f a lcoho l" for "his 
d riv ing ab ility  was not im paired by the 
consurnntion o f a lcoho l" at the end o f subsection 
(h i. substituted "the  defendant was o r was not 
d riv ing while under the in fluence o f a lcohol" fo r 
"h is d riv ing  ab ility  was o r  was not impaired by 
the consumption o f a lcoho l" in subsection (bi, 
substituted "0 .0 8  percent" fo r "0 .1 0  percent" in 
subsections (c) and <d ). substitu ted "defendant 
was d riv ing  w hile under the in fluence o f alco­
ho l" fo r "defendant's d riv ing  ab ility  was 
impaired by the consumption o f a lcoho l" at the 
end ofsubsection <di, substituted "0 .13  percent" 
fo r "0 .15  percent" in subsection (et and clarified 
language in subsections ib l. (c l. <d ■ and tel.

U n iv e rs ity  o f  B a lt im o re  L aw  K ev iew . — 
For note. "M ary land 's D ru n k  D riv in g  Laws: An 
O verv iew ." see 11 U  B a lt. L. Rev. 357 1 10821.

L e g is la t iv e  in ten t . — The leg is la ture 
intended the requ irem ents o f th is section to 
app ly in prosecutions fo r the v io la tion  o f any 
law  concerning a person accused o f driv ing 
while intoxicated o r im paired . S tate v. 
Loscomb, 291 Md. -124, 435  A .2d 76-4 11981).

P u rp o s e  o f  se c tio n . — Th is section is con­
cerned with the protection o f the public , ra th e r 
than the protection o f an accused. S tate v. 
Moon. 291 Md. 463 . 436  A .2d 420  (19811.

T h is  se c tio n  an d  T i t  5 16-205 .1 (c ) a re  in

p a r i  m a te r i lt ; they must be con-trued h a r­
m on iou s ly  in o rd e r to give fu ll r f f 'c t  to each 
enactm ent S tate v, Loscoptb. 291 Md 4 2 4 .4 3 5  
A .2d 764 i IDS 11.

A p p lic a b i l i t y  o f  sec tion  in c r im in a l p ro s ­
e c u t io n s . — The sta tu to ry  presumptions sot 
fo rth  in th is section uppiv in c rim ina l prosecu­
tions specified in subsection i.n  ana on ly  wnen 
the p re requ is ites o f “  10-302 through 10-309 
o f th is  a rtic le  a re met Fouche v. M asters. 47 
Md. App 11, 420 A 2d 1279 '1980-

S e c t io n  n o t a p p lic a b le  in c iv il cusps. — 
The ju r y  in a c iv il case may not applv the pre­
sum ptions re la ting  to intoxici in and im pair­
ment sol fo rth  in th is section Foucne v 
M aste rs , 47 Md App 11, 420  A .2d 1279 1 1980:.

C o m p lia n c e  w ith  sec tion  re q u ire d . —  
W heneve r a person is charged under a rtic le  27. 
S 3S 8 , and the basis o f the charge is the ailecc-d 
in tox ica tion  o f the accused while operating a 
m otor veh ic le , no evidence derived from  any 
chem ica l an a ly s is  adm in istered or caused to be 
ndm in is lc red  by the police is adm issib le in ev i­
dence un less there has been compliance with 
th is section . Loscomb v. S la te . 45 Md. App. 95. 
4 16  A .2d 1276 <19801, modified. 291 Md. 424 , 
4 3 5  A .2d 764 (19811.

P r o o f  o f  u n s a fe  o p e ro t io n  is not a neces­
sa ry  e lem en t o f  the offenses o f d riv ing  while 
intox icated o r  d riv ing  while u -d e r  the in flu ­
ence o f  a lcoho l. 68 Op. A tl'v  Gen. (M av 2, 
1983).§ 10-308. Sam e — O ther evidence.

T he ev idence  of th e  chem ica l  a n a ly s is  does n o t  l im i t  the * roduction  of  o th e r  
ev idence b e a r in g  upon w h e th e r  th e  d e fe n d a n t  w as  in tox ica ted  or w h e th e r  the  
d e fen d an t  w as d r iv in g  w h ile  u n d e r  the  in f lu en ce  o f  alcohol. (An. Code 1957, 
a r t .  35, § 100; 1973, 1st Sp. Sess.,  ch. 2, S 1; 1977, ch. 14, § 6; 1981, ch. 242.)
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• dtjecl by'rttj^ans of  r a d io - in iN y w a v c s .  t / N c l ' i u i c  l'.t.’iT, a r t .  do. i V  i'.tT.I ! 
Sp. Sess.. c!t. d^N,Ll

HKVISOK'S^NOTK

Tlor^r tm n i.s new lani>uai!e tie!T»»iJ from 
Article ti."i^S*el This section was cnaciiS^ji! 
P.i.TI Mar.\ InmnHvs ch "so ri'iitmni tim 
rri|uirrmcnt uf ticTNCine tin nmimni In

S u f T ic i e n c t^ s f e v i i l e n c c .  -  T h e r a d a r  
a p p a r a t u s .  :im» nt s p e e d m ^ i ^ s .
O l t n r r i i s  anil X*r.e. s ^ — now reaelicil  siicm 
Hencral  acce p ta t ion  In ^ s m t e  leg is la tu res ,  
e v e c u l i i e  d e p a r tm e r i t s  of s l a ^ ^ m o !  ledera t  
iM \e rn m ei i t* -< t ie  e n u r t -  am i  tin |m N » c i ! ia t  it 
is ini Intu’e r  t. o Nn^ t1, for m e  p i o s e e i i f S w t o
nl’lel e\|ierl t e s t t m i i | i ] % m e \ p l a l l i  I*H* t h e o i >

am! n|iei atem ^ 1 .  i ad. 
Mtffll'lent In •llnll •
JUuperlt te-tei; aim i^S 

In .1 i nlli | n't ell I "
. .',,|i I's u i r.

| if*ijM*f l ' 'i  mS il 
j llen v . I'.n  f . ' ^ “> 0 II1. 11

§ 10-302. C h em ica l te>? 
^   ana lys is .

•X d m issirn Jjtv  Inor tntoxicaL T un

In ;i prostTiulTHij'or a violation of ;i law cohN^rnintr a person w>m js  driv inu  or 
a t te in jT S u y to  d r iv tm N ^h ie le  in violation of 4 i Artic le  »••!*/:o N J j e f ’ode
a chem ical u ’>C^if itis hrt^A«^i. blood, u rine ,  or o the r  su tis tance  n i a ^ v c
ad m in is te re d  to ln?Nj^rson for^tm  purpose  of d e te rm in in u  tlN^eeoholie content 
in his budy. I An. Code l iT ts^ ir t .  da^^sjnt); lllT.'i. 1st Sp Sess , c r , i ^ > t l . l

This smien is new laniimftH^ileriveil from 
Article |Mi a i This is the ftrsN<n(i;nce in

is etianeeii, ami the Innuuaci.mat secinn
S im N c t t e i l

Man.'lantislaiw Roviewf^S^Fiir .rticle n| 
chemical tests mNaleoholic into\ie?l»*jn. see I' 
Md L. Rev. 1!C>I1SIA?K.
v^Fiir case note nn nfficimSt^jiial i I' a hlnnil ie> 
as tm?Miitiitirii; a violation of ittlsjiroress of law 
see i t  Mii''S*Jtcv. 2s21 Ihti.lj.

§ 10-303. S am e  —  T im e  lim ita t ion .
T he specim en of b rea th ,  blood, o r  u r ine  shall be taken  w ith in  two hours  a f te r  

t h e  person accused is app rehended .  (An. ( 'ode lPf>7, a r t .  35. ;> Hit); HI7;}. 1st Sp. 
Sess.,  ch. 2, § 1.)
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17-86A-20 CRII'UNAL JUSTICE/COURT 
Safety and Intoxication

19S4 REGULAR SESSION Ch. 84—188

BOATING SAFETY

T n ih i t u t  r t iM i r vu fv rn  chanp r* tw ( n tx iiU ib lr o f l im e  o f  pubheafum

CHAPTER 84-188 

COMMITTEE SUBSTITUTE FOR SENATE BILL NO. 100

A bill to be entitled 

An act relating to b o a t i n g  safety; c r e ating ss. 

327.351-327.354, F.S.; pro h i b i t i n g  the 

o p e r a t i o n  of a v e ssel while intoxicated; 

p r o v i d i n g  punishment; p r o v iding tests to 

de t e r m i n e  i n t o xication or impairment; pr o v i d i n g  

legislative intent; p r o v i d i n g  for right to 

refuse; a u t h o rizing u s e  of blood tests in cases 

of d e ath or serious b o d i l y  injury; providing 

for c e r tain p r e s u m p t i o n s  of impairment; 

a m e nding c. 327.32, E.S.; p r o viding civil 

liability for reckless or careless operation of 

a vessel; amending s. 327.33, F.S.; p r o viding 

c riminal penalties for reckless or careless 

o p e r a t i o n  of a vessel; amending s. 327.35,

F.S.; p r o v iding for fines, imprisonment, and 

co m m u n i t y  w ork proje c t s  for persons guilty of 

o p e r a t i n g  a vessel w h ile under the influence of 

alcoholic beverages, chemical or controlled 

substances; amending s. 327.37, F.S.; 

p r e s c r i b i n g  c e r tain s a fety rules for operating 

a vessel towing p e r s o n s  on water skis, 

aquaplanes, innertubes, and sleds; amending s. 

327.50, F.S; p r o h i b i t i n g  use of sirens and 

Addition* in te x t a re  in d ica ted  by



emergency lights on all vessels o t her than law 

enforcement, fire, and em e r g e n c y  vessels; 

amending s. 327.54. F.S.; p r o h i b i t i n g  liveries 

from renting a vessel n ot c o n t a i n i n g  the safety 

equipment r e q uired by  a. 327.50, F.S.; amending 

s. 327.56, F.S.; aut h o r i s i n g  s e a rches of 

vessels by law e n f o r c e m e n t  o f f i c e r s  to 

ascertain c o m p l i a n c e  w i t h  safety regulations; 

amending s. 327.70, F.S.; p r o v i d i n g  that any 

authorised law e n f o r c e m e n t  o f f i c e r  shall 

enforce ch. 327 and ch. 328, F.S.; a m e nding s.

327.72, F.S.; p r o v i d i n g  a fine for the

careless o p e r a t i o n  of a vessel; r e p e a l i n g  o.

327.51. F.S., r e l ating to v e n t i l a t o r  ducts; 

providing nn e f f e c t i v e  date.

Be It Enacted by the L e g i s l a t u r e  of the State of Florida:

Section 1. S e c t i o n  327.351, F l o r i d a  Statutes, is 

c r eated to read:

32 7 . 3S1 O p e r a t i o n  of a vessel w h i l e  intoxicated; 

pu n i s h m e n t . --

(1) It is u n l a w f u l  for any person, w h i l e  in an 

intoxicated co n d i t i o n  or u n d e r  the i n f l u e n c e  of alcoholic 

beverages; any c h e m i c a l  s u b s tance set f o rth in s. 877.111; or 

any substance c o n t r o l l e d  u n d e r  c h a p t e r  893 to uuch extent as 

to deprive him of full p o s s e s s i o n  of h i s  n o r m a l  faculties, to 

operate on the w a t e r s  of t his state any vessel. A n y  person 

c o n victed of a v i o l a t i o n  of this s e c tion shall b e  p u n ished aa
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provided in o. 327.35. For the p u r poses of this oubsecticn, a 

previous c o n v iction u n d e r  b . 327.35 shall also be c o n s i d e r e d  a 

previous co n v i c t i o n  for v i o l a t i o n  of this nubsection.

(2) If, however, d a m a g e  to  the p r o p e r t y  or p e r s o n  of 

another, other than damage resulting in the d e ath of any 

person, in done by suc h  i n t o x i c a t e d  person under the influence 

o f  alcoholic beverages, any chemical substance set f o r t h  in s. 

B77.111, or any s u b s tance c o n t rolled under chapter 893, to 

such extent as to d e p r i v e  hira of full p o s s e s s i o n  of his normal 

faculties, by reason cf the o p e r ation of any vessel m en loned 

herein, he in guilty of a m i s d e meanor of the first degree, 

punishable as p r o v i d e d  in b . 775.082 ir b . 775.033, b u t  the 

p e nalty imposed for a V i o l a t i o n  of this s u b s ection shall be 

not leas than the p e n a l t y  p r o v i d e d  u n der s. 327.35, and if the 

d e a t h  of any human b e i n g  i3 caus e d  by the o p e r a t i o n  of a 

vessel by any p e r s o n  while so intoxicated, such p e r s o n  shall 

be deemed guilty of m a n s l a u g h t e r  and on co n v i c t i o n  shall be 

punishes as provided b y  existing law r e l a t i n g  to manslaughter.

(3) A c o n v i c t i o n  under the p r o v isions of this s e c tion 

shall not be a bar to any civil suit for damages against the 

pe rson b o  convicted.

Section 2. S e c t i o n  327.352, Florida Statutes, ia 

created to read:

327.352 Tests for i m p a irment or intoxication; r i g h t  to 

r e fuse.—

(l)'a) T he Leg i s l a t u r e  d e c lares that o p e r a t i o n  of a 

vessel is a privilege that m uct be e x e r cised in a r e a s o n a b l e  

manner. In order to p r o t e c t  the public heal t h  and safety, it 

la essential that a lawful and e f f e ctive meins of r e d ucing the
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Incidence of boating while impaired or i n t o xicated be 

established.

(b) Any p e r s o n  w h o  operates a vessel w i t h i n  this state 

shall submit to an approved chemical b r e a t h  test to de t e r m i n e  

the alcoholic content of the blood, and to a u r ine t <‘ot to 

d e t e c t  the presence of c o n t rolled substances, if that p e r s o n  

is lawfully arrested for any o f f e n s e  a l l egedly c o m m i t t e d  w h ile 

op e r a t i n g  a vessel while under the influence of alcoholic 

beverages or controlled substance-,. The b r e a t h  test shall be 

incidental to a lawful arrest and a d m i n i s t e r e d  at the r e q uest 

of a lav enforcement officer who has p r o bable c a use to believe 

such p e r s o n  was operating the vessel w i thin this state w h ile 

u n der the influence of alcoholic beverages. The urir.e tes t  

shall be incidental to a lawful arrest and a d m i n i s t e r e d  at a 

d e t e n t i o n  facility, mobile or otherwise, which is e q u i p p e d  to 

adm i n i s t e r  such tests at the r e q u e s t  of a law e n f o r c e m e n t  

of f icer w ho has probable cause to b e l ieve such p e r s o n  was 

o p e r a t i n g  a vessel within this state while u n d e r  the influence 

ct c o n t r o l l e d  substances. The u r ine test rhall be 

a d m i n i s t e r e d  at a d e t ention f a c i l i t y  or any o t h e r  facility, 

mobi l e  or otherwise, which is e q u i p p e d  to a d m i n i s t e r  such 

tests in a reasonable mann e r  t hat will ensure the a c c u r a c y  of 

the s p e c imens and m a i ntain the p r i v a c y  of the individual 

involved. T he administration of e i ther test, shall not 

pr e c l u d e  the administration of the o t her teat. T he reiusal to 

submit to a chemical b r e a t h  or u r i n e  test u p o n  the request of 

a law enf o r c e m e n t  officer as p r o v i d e d  in this s e c t i o n  shall be 

ad m i ssible into evidence in any criminal proceeding.
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(c) If the a r r e s t i n g  officer doo s  n ot r o q u c s t  a 

chamical t e s t  of the p e r s o n  arrested for any o f f e n s e  a l l e g e d l y  

c o m m i t t e d  w h i l e  the p e r s o n  w a s  o p e rating a vessel w h i l e  u n d e r  

the i n f l u e n c e  of alcoholic b e v e r a g e s  or c o n t r o l l e d  subatancen, 

ouch p e r s o n  m a y  request the a r r e sting officer to hav e  a 

c h o m i c a l  test Bad e  of the a r r ested p e r son's breath, urine, or 

b l o o d  for the purpose of d e t e r m i n i n g  the alcoholic c o n t e n t  of 

the p a r s o n ' s  b l o o d  or the p r e s e n c e  of c o n t r o l l e d  substances, 

and, if so requested, the a r r e s t i n g  officer shall h a v e  the 

test performed.

(d) The pr< visions of ». 3 1 6 . 1 9 3 2 ( 1 ) ( f ), r e l a t i n g  to 

a d m i n i s t r a t i o n  of tests for d e t e r c i n i n g  the w e i g h t  of alcohol 

in the d e f e n d a n t ' s  blood, additional tes^s at the d e f e n d a n t ' s  

expense, a v a i l a b i l i t y  of test Information to the d e f e n d a n t  or 

the d e f e n d a n t ' s  nttorney, and liability of m e d ical 

institutions and p e r sons a d m i n i stering such tests are 

incorporated into this act.

(2',1 T he results of any test administered pursuant to 

this section for the purpose of d e t e c t i n g  the p r e s e n c e  of any 

co n t r o l l e d  substance shall not be admissible as e v i d e n c e  in n 

criminal pr o s e c u t i o n  for the p o s s e s s i o n  of a co n t r o l l e d  

s u b s t a n c e .

(3) N o t w i t h s t a n d i n g  any p r o v isions of ltw p e r t a i n i n g  

to the c o n f i d e n t i a l i t y  of hospital records or other m e d i c a l  

records, in f o r m a t i o n  obtained p u r s u a n t  to this section shall 

be raleaaed to a court, p r o s e c u t i n g  attorney, defense 

attorney, or law enforcement officer In c o n n e c t i o n  wit h  an 

alleged v i o l a t i o n  of s. 327.35 or o. 3 2 7 .351 upon r e q uest 

therefor.
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Section 3. Section 337.353. Florida Statutes, is 

created to read:

327.353 Blood test for i m p a irment or i n t o x ication in 

cases of d e ath or serious b o d i l y  injury; right t—  use 

reasonable f o rce.--

(1) N otwithstanding any r e c o g n i s e d  ability to refuse 

to submit to the te3ts p r o vided in s. 327.352, if a law 

enforcement officer has probable cause to believe that a 

vessel operated by a person under the influence of alcoholic 

beverages or controlled oubstancce h as caused the death or 

serious bodily injury of a h u m a n  being, ouch person ohnll 

submit, upon the request of a law enf o r c e m e n t  officer, to a 

test of his b l ood for the purpose of d e t e rmining the alcoholic 

content thereof or the presence of co n t r o l l e d  substances 

therein. The lav enforcement o f f icer m a y  use reasonable force 

if necessary to require such p e r s o n  to submit to the 

administration of the b l ood test. The b l o o d  test shall be 

pe r formed in * reasonable manner. "Serious bodily Injury" 

m e ans a physical c o n d i t i o n  w h ich c r e ates a aubstantial risk of 

death; serious, personal disfigurement; or protracted loss or 

impairment of the function of any b o d i l y  m e m b e r  or organ.

(2) The p r o v i s i o n  o f  s. 316.1933(2), relating to blood 

tests for impairment or i n t o x ication are incorporated into 

tnis act.

(3 ) (a ) A n y  criminal charge re s u l t i n g  from the incident 

giving rise to the o f f i c e r ' s  d e mand for t e s ting should be 

tried concurrently with a charge of any v i o l a t i o n  arlaing out 

of the court. If such c h arges are tried aeparately, the fact 

that such person refused, resisted, obstructed, or opposed
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tooting nhall bo a d m i s s i b l e  at t ho trial of tha criminal 

offonso w h i c h  g a v e  rise to tho d e m a n d  for testing.

(b) T ho r e s u l t s  of any toot administered p u r s u a n t  to 

this s e c tion f o r  tho p u r p o s e  of d e t e cting the p r e s e n c e  of ?siy 

c o n t r o l l e d  su b s t a n c e  shall n o t  be admissible ao e v i d e n c e  in a 

c riminal p r o s e c u t i o n  for the p o s s e s s i o n  of a c o n t r o l l e d  

s u b s t a n c e .

(4) N o t w i t h s t a n d i n g  any pr o v i s i o n  of law p e r t a i n i n g  to 

the c o n f i d e n t i a l i t y  of h o s p i t a l  records or o t her m e d i c a l  

records, i n f o r m a t i o n  o b t a i n e d  p u r s u a n t  to this s e c tion shall 

be r e l eased to a court, p r o s e c u t i n g  attorney, d e f e n s e  

attorney, or law e n f o r c e m e n t  o f f i c e r  in co n n e c t i o n  w i t h  an 

alleged v i o l a t i o n  of s. 327.35 or s. 327.351 u p o n  r e q u o o t  

therefor.

Section 4. S e c t i o n  327.354, Florida Statutes, is 

c r e a t e d  to read:

327.354 P r e s u m p t i o n  of impairment; testing m e t h o d s .--

(1) It is unlaw f u l  and p u n i shable as p r o v i d e d  in a.

327.35 for any p e r s o n  who is u n der the influence of alcoholic 

b e v e rages or c o n t r o l l e d  substances, when affec t e d  to the 

extent that his normal ^faculties are impaired, to o p erate a 

vessel on tho w a ters of  this state.

(2) Upo n  the tri. I of any civil or criminal action or 

pr o c e e d i n g  arising o u t  of acts alleged to have b e e n  c o m m itted 

by any p e r s o n  while o p e r a t i n g  a vessel while u n der the 

influence of a l c o holic be v e r a g e s  or controlled substances, 

w hen a f f ectod to the e x tent that his normal faculties were 

i mpaired or to the e x t e n t  that he w as deprived of full 

pos s e s s i o n  of h is norm a l  faculties, the v a u l t s  of any test
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administered in a c c o rdance with s. 327.352 or s. 3. 7.353 and 

this section shall be a d m i ssible into evidence w hen otherwise 

admissible, nnd the a m ount of alcohol in the person's b l o o d  at 

the time alleged, as shown b y  chemi c a l  analysis of the 

person's b l o o d  or breath, shall giv e  rise to the f o l l o w i n g  

p r e s u m p t i o n s :

?a) If there w as at that time 0.05 p e rcent or less by 

weight of alcohol in the p e r son's blood, it shall be p r e s u m e d  

that the p e r s o n  w as n o t  u n der the i n f l uence of alcoholic 

beverages to the e x tent that his normal faculties wer e  

impaired.

(b) If there w as at that time in c x c c b b  of 0.05 

percent but less than 0.10 p e r c e n t  by  weight of alcohol m  the 

person's blood, cuch fact shall no t  give rise to any 

presumption that the p e r s o n  wic or  was not under the influence 

of alcoholic b e v e r a g e s  to the extent that h is normal faculties 

were impaired, b ut suc h  fact may be c o n s i d e r e d  wit h  other 

competent evidence in d e t e r m i n i n g  v h e t h u r  the p e r s o n  was under 

the influence of alcoholic b e v e r a g e s  to the extent that his 

normal faculties were impaired.

(c) If there w as at that time 0.1 0  p e r c e n t  or  n o x e  by 

w e ight of alcohol in the p e r s o n ' s  blood, that fact shall be 

p rima facie evidence tha t  the p e r s o n  w a s  u n d e r  the influence 

of alcoholic b e v e r a g e s  to the e x t e n t  that his normal faculties 

w ere impaired.

The percent by w e i g h t  of alcohol in the blood shall be based 

u p o n  grams of alcohol p e r  100 m i l l i l i t e r s  of blood. The 

foregoing provisions o f  this su b s e c t i o n  shall n ot be construed

A d d i t io n s  in t e x t  a r e  i n d i c a t e d  b y  u n d e r l i n e ! d e l e t i o n s  b y  a t r ih e o w tc

10



l rJS4 REGULAR SESSION Ch. 81-IS8

as limiting tho intr o d u c t i o n  of any o t h e r  c o m p e t e n t  ovidenco 

b e a r i n g  u p o n  the q u e s t i o n  whether tho p e r s o n  w a s  u n d e r  the 

influence of alcoholic b e v erages to tho o x t e n t  t hat hi  a normal 

faculties were impaired.

(3) A  chemical analysis of a p e r s o n ' s  b l o o d  to 

de t e r m i n e  a l c o h o l i c  content or a chemic-. I a n a l y s i s  of  a 

p e r s o n ' s  breath, in o r d e r  to be co n s i d e r e d  v a lid u n d e r  the 

p r o v i s i o n s  of this section, oust have b e e n  p e r f o r m e d  

s u b s t a n t i a l l y  in a c c o rdance w i t h  methods a p p r o v e d  by t he 

D e p a r t m e n t  of H e a l t h  and Rehabilitative S e r v i c e s  and b y  an 

individual p o s s e s s i n g  a v a l i d  permit issu e d  by  the d e p a r t m e n t  

for this purpose. Any insubstantial d i f f e r e n c e s  b e t w e e n  

ap p r o v e d  t e c h nique* and actual testing p r o c e d u r e s  in a n y  

individual case shall n ot render the test o r  test results 

Invalid. T he D e p a r t m e n t  of H e a l t h  and R e h a b i l i t a t i v e  Services 

» a y  approve s a t i s f a c t o r y  techniques or m othodn, a s c e r t a i n  the 

q u a l i f i c a t i o n  and competence of individuals to c o n d u c t  ouch 

analyses, and issue permits w h i c h  shill be s u b ject to 

t e r m ination or r e v o cation in accordance w i t h  r u les a d o pted by 

the department.

(4 ) A n y  p er ion c h a r g e d  with o p e r a t i n g  a vessel while

u n d e r  the in f l u e n c e  of alcoholic beverages or co n t r o l l e d

substances to the extent t hat hi a  normal fa c u l t i e s  were

impaired, w h e t h e r  in  a M u n i c i p a l i t y  or not, shall be e n t i t l e d

to trial b y  Jur y  a c c ording to the Florida R u les of C r i minal 

*
P r o c e d u r e .

Se c t i o n  5. S e c t i o n  327.32, Florida Statutes, in 

amended to read:

Addition* in te x t a r*  ind icated by un d e r line: d e le tio n *  by aU ik » au u
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3 2 7 . 3 2  Vessel Boat d e c l a r e d  dangerous ir.st.ru.—  e n t a l i t y : 

civil liabi 1 i t y .--All vessels fae s t s . o£ whatever 

classification, shall be c o n s i d e r e d  dangerous 

i n s t r u m entalities in this state a nd any operator of s u c h  

vessels b o o t s  shall, d u ring any utilisation of aaid v e s s e l s 

boats, e x e r c i s e  the highest d e g r e e  of care in order t o  p r e vent 

injuries t o  others. L i a b i l i f  for reckless or c a r e l e s s  

negligent o p e r a t i o n  of a v e s s e l  b o o t  shall be c o n f i n e d  to the 

operator p e r s o n  in immediate c h a r g e  of or operating t h e  yr»ssel 

last and n o t  the o w ner of the v e ssel boot, unless t he o w n e r  he 

io the o p e r a t o r  or i_s p r e s e n t  in the vensel boat w h e n  any 

injury or d a m a g e  is o c c a s i o n e d  by  the reckless or c a r e l e s s  

negligent o p e r a t i o n  of ouch vessel, whether such r e c k l e s s n e s s  

or c a r e l e s s n e s s  n e g l igence c o n s i s t s  of a violation of the 

provisions o f  the statutes of this state, or d l a r e c a r d  

negligenee i n  o b s erving ouch car e  and such operation is  the 

rules of t h e  c o s a o n  law require.

S e c t i o n  6. S e c t i o n  327.33, Florida Statutes, is  

amended to read:

3 2 7 . 3 3  R e c k l e s s  or carol ess negligert o p e r a t i o n  of 

vessel.—

(1) I t  io u n l a w f u l  to o p e r a t e  a vessel in a r e c k l e s s  

nanner. A p e r s o n  is g u ilty of r e c k l e s s  operation of a v e s s e l  

who operates a n y  vessel, or m a n i p u l a t e s  any water skis, 

aquaplane-, o r  oin.ilar device, in  w i l lful or wanton d i s r e g a r d  

for the s a f e t y  of pet cons or p r o p e r t y ?  or without due r e g a r d ?  

eaution? end e i r e u B o p e e t i o n ?  or  at a speed or in a B a n n e r  ns 

to endanger, o r  likely to endanger, life or limb, or d a m a g e  

the propert'* of, or injure any person. Any person w ho

h
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1384 REGULAR S E S S IO N  C h .  S 4 - 1 S S

v i o l a t e *  i> provision of this s u b s e c t i o n  la c u l l t v  of a

m i s d e m e a n o r  of the first deoron, pur.l s h a b l a  as p r o v i d e d  in i. 

7 7 5 . 0B2. a. 775.033, or a. 775.034.

(2) A n y  p a r s o n  operating a v e s s e l  u p o n  the vnt«r.i of 

this state chall operate the vessel in a reasonsbla and 

p r u d e n t  manner, h a v i n g  regard for o t h e r  w a t e r b o r n e  traffic, 

v essel wake, and all o t her attendant c l r c u m a t n n c o s  b o  ns not 

t o  e n d anger the U f a ,  limb, or p r o p e r t y  o f  any person.

F a i l u r e  to o p e r a t e  a veaael in auch a m a n n e r  nhall con s t i t u t e  

c a r e l e n a  operation. However, veaawl v n k e  and shoreline w a s h  

r e s u l t i n g  from the reasonable ani p r u d e n t  op e r a t i o n  of a 

v e a a e l  shall a b s r-1 n e g l igence not cor.ntl trite daraane or 

e n d a n o e r o e n t  to property. Any pernon wh- v i o l a t e s  the 

p r o v i s i o n s  of thin subsection la guilty o f  a noncrir.lr.al 

v i o l a t i o n  s dt .'ined In s. 775.09.

(3) {2} Unless otherwise provi d e d  i n  this chapter, the 

a a c a r t a i n a t n t  of fault in vessel beat o p  .lions and marine 

a c c i d e n t s  shall be datarrsined according to the United States 

C o a s t  C u a r d  n a v i g a t i o n  Rules in effect o n  O c t o b e r  1, 1981, and 

a s  th e r e a f t e r  amended..

Section 7. Section 327.35, Florida Statutes, is 

a m e n d e d  to read:

(Substantial r e w ording of section. See 

s. 327.35. F.S., for present text.)

327.35 O p e r a t i n g  motorboat while u n d e r  the influence 

of a l c o h o l i c  beverages, chemical substances, o r  controlled 

u u b s t n n c e s ;  p e n a l t i e s . --

(1) It is unlawful and punishable aa p r o v i d e d  In 

s u b s e c t i o n  (2) for:

Addition* in tex t are indicated by under line : d e le t io n *  by s l r ik aow t*
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(a), A ny p e r s o n  w ho is u n d e r  the influence of alcoholic 

beverages, any chemical srbc-tance Bet forth in s. 877.111 cr 

anj s u b s t a n c e  c o n t rolled u n d e r  c h a pter 893, whe n  affected to 

the e x t e n t  that h is normal faculties are Impaired, to operate 

a vessel o n  the w a t e r s  of this ntnte; or

(b) A n y  p e r s o n  w i t h  a b l o o d  alcohol level'of 0.10

percent or  above to o p e rate a v e s s e l  w i t h i n  thio state.

(2) A n y  p e r s o n  who is c o n v i c t e d  of a v i o l a t i o n  cf

subsection (1) shall be punished:

(a) By a fine of:

1. R o t  less than 5250 n or more than 5500 for a fir3t 

conviction;

2. N o t  less than 5500 n or more than 5 1 ,000 for a 

second conviction;

3. N ot less than 5 1 , 0 0 0  nor m o r e  than 5 2 , 5 0 0  for a 

third or s u b s e q u e n t  conviction; and

(b) By i m p r i s o n m e n t  for:

1. N o t  mor e  than 6 m o n t h s  for a firot conviction.

2. N o t  n ora t han 9 m o n t h s  for a second conviction.

3. Not m ore thnn 12 m o n t h s  for a third or subsequent

conviction.

(3) The c o urt shall r e q u i r e  any p e rson c o n v i c t e d  of

violating t h i s  s e c t i o n  or s. 3 2 7 . 3 5 1  to  attend a substance 

abuse c o u r s e  s p e c i f i e d  by  the court; and the a g e n c y  conducting 

the course m a y  refer the p e r s o n  to an a u t h orized a g e n c y  for 

substance a b u s e  e v a l u a t i o n  and treatment, in a d d i t i o n  to any 

sentence o r  fine i m p o s e d  u n d e r  this section. Such p e r s o n  

shall assume r e a s o n a b l e  c o s t a  fo r  such education, evaluation, 

and treatment. "Substance a b use" moans the abuse o f  alcohol

Cll. 84-188 1984 REGULAR SESSION
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1934 R E G U L A R  SESSION Ch . 84 -188
or any substance named o r  d e s c r i b e d  in S c h e d u l e s  1 t h r o u g h  V  

of c. E93.03.

(4) With respect to an y  person c o n v i c t e d  of a 

violation of subsection (1), regardless of any p e n a l t y  imposed 

pursuant to subsection (2):

(a) For the first c o n v i c t i o n  thereof, the c o u r t  shall

order the d e f endant to p a r t i c i p a t e  in p u b l i c  service or a

community work project for a m i n i m u m  cf 50 hours.

(b) For the second c o n v iction w i t h i n  e p e r i o d  of 3 

years from the date of a p r i o r  conviction f or v i o l a t i o n  of 

thin section, the court shall order i m p r i sonment for n o t  less 

than 30 days.

(c) For the third c o n v i c t i o n  within a perioc of 5

years from the dat e  of a p r i o r  conviction for v i o l a t i o n  of

this section, the court shall order i m p r i s o n m e n t  f or n e t  less 

than 30 days.

Section 8. Sect.on 327.37, Florida Statutes, is 

amended to read:

327.37 W a t e r  skis and aquaplanes r e g u l a t e d . --

(1) No pers o n  shall operate a vessel on  any w a t e r s  of 

•■his state towing a p e rson on w a t e r  skis, or an  aquaplane, or 

similar device ur.lesB there is in such vessel a p e r s o n  in 

addition to the operator, in a position to o b s erve the 

progress of the p e r s o n  b e ing towed, or the v e s s e l  is equipped 

with a wide-angle rear v i e w  m i r r o r  m o u nted in such m a n n e r  as 

to permit the o p e rator of the vessel to o b s erve the p r o g r e s s  

of the person b e ing towed.

(2) No p e r s o n  shall engage in water skiing, 

aquaplaning, or similar activity at any time b e t w e e n  the houro

Additions In tex t a re  ind icated by un d e r lin e : d e le tio n s  by s t r ik e o u ts
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fro m  one-half hour n f ter sunset to one-hnlf h o u r  before 

s u n r i s e .

(3) The pr o v i s i o n s  of subsections (1) and (2) do not 

a pply to a performer e n g aged in a professional exhibition or a 

p e r s o n  pr e p a r i n g  to p a r t i c i p a t e  in an official regatta, boot 

race, marine parade, tournament, or exhibition.

(4) No p e rson shall o p e rate or m a n i pulate any vessel, 

t ow rope, or other d e v i c e  by w h i c h  the di r e c t i o n  or location 

of w a ter skis, aquaplane, lnnertube. sled, or similar device 

n ay be affected or controlled, in such n way aa to cnuse the 

w a ter skis, aquaplane, lnnertube, sled, or s i m ilar device or 

any pers o n  thereon to collide or strike against any v e s s e l, 

bridge, wharf, pier, dock, buoy, platform, piling, c h a n n e l 

m arker, or any other object, except slalom buoys, ski jumps, 

or like objects used n o r m a l l y  in competitive or recreational 

s k i i n g .

Section 9. S e c t i o n  327.50, Florida Statutes, is 

amended to read:

327.50 Vessel safety regulations; e q u ipment and 

lighting r e q u i r e m e n t s .--

(1) Every vessel on the w a ters of this state shall 

c a r r y  safety eq u i p m e n t  ac d  c o n form to u n i f o r m  l i g h t i n g  

r e q u i rements in accordance w i t h  current Unit e d  S t a t e s  C o ast 

Cu ard safety and lighting requirements, as set forth in Titles 

33 and 46, Code of Federal Regulations, unles3 e x p r“'*K ly 

exem p t  b y  state law.

(2) The use of sirens or flashing red or blut 

em e r g e n c y  linhts on any vessel Is p r o h i b i t e d  e x cept oi a 

vessel operated by a law enforcement officer or fire

Ch. 81-188 1984 REGULAR SESSION
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p : o i . e L t : o r  o f ficer In the p e r f o r m a n c e  of his o f f icial d u t i e s  

or or. a vessel use d  for c n e r nencv rescue activity.

S e c t i o n  10. Section 227.54, F l o rida Statutes, is 

amended tc read:

327.54 Boot Liveries; safe t y  regulations; p e n a l t y . --

(1) f«'o boat livery shall knowingly lease, hire, or 

rent o vessel boo t  to any person:

(a) W h e n  the number of p e r s o n a  in t e n d i n g  to u s e  the 

vessel b oat shall exceed the n u m b e r  deemed to c o n s t i t u t e  a 

m a x i m u m  safety load for the vessel p u r s u a n t  to the v e s s e l ' s  

nuthsriced p e r s o n ' s  capacity p l a t e  boat.

(b) W h e n  the h o r s e p o w e r  of  the m o t o r  e x c eeds the 

c a p a c i t y  of the vessel boot, c a k i n g  the v e ssel boot u n s a f e  to 

o p e r a t e .

(c) Whe n  the vessel boot doe s  not c o n t a i n  the recniired 

safety ecuinment p u r s u a n t  to p . 327.50 a Goast G u n r d - o p p r e v e d  

l i f e a a v m g  aevtee for eeeh p e r s o n  o c c upying the b oot nnd other 

e q u ipment oo required for the el a an of veaoei oa eet f o rth in 

Ot 37i t  5?.

fdj W h e n  the boot doeo net oontein a suitable anehor 

and onehor line of opproprinte osee ond l e n g t h T

{el Whe n  the boot doeo not contain an opp r o p r i n t e  

paddle or »arr

( d )(f1 W hen the vessel b o a t  is not seaworthy.

(2) No  boat l i v e r y  shall eloee until the last b o a t  h ao 

r e t u r n e d T  If a v e s s e 1 boat ia u n n e c e s s a r i l y  overdue, the 

livery shall n o tify the proper authorities.

(3) A ny p e r s o n  convicted of  v i o l a t i n g  this u e c t i o n  

shall be g u i l t y  of a mis d e m e a n o r  of the second degree,

pun i s h a b l e  as p r o v i d e d  in b . 775.083.
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(4) Where the b oot livery has compiled with

subsections (1) and (2), hi 3 liability 3hail cease and a 

person leasing the vessel beat, from the livery shall be lincie 

for any violations of this chapter and shall be personally 

liable for any accident or injury o c c u rring while in charge of 

such vess e l  beet.

S e ction 11. S e c tion 327.56, Florida Statutes, is 

a m e n d’d to read:

3 2 7 . 5 6  Safety inspections; quali f i e d . - - N o  officer 

shall b o a r d  any vessel to make a safety inspection if the 

owner or o p e r a t o r  is not aboard. W hen the owner or operator 

is aboard, an officer m a y  b o a r d  a veGsel with ccr.tr it or when 

he has p r o b a b l e  cause or knowledge to believe that a v i o l a t i o n  

of a p r o v i s i o n  of this chapter has o c c u r r e d  or io occurring.

Ail o f f icer n a v  board b vessel w h e n  tie operator refuces to 

d i splay the safety e q u ipment required by  law, when re c u p  .--ted 

to do so by a law enforcement officer.

S e c t i o n  12. S e ction 327.70, Florida Statutes, is 

amended to read:

3 2 7 . 7 0  E n f o r c e m e n t . --

(1) This c h a pter and c h a p t e r  32S shall b e  e n f orced b y  

the D i v i s i o n  of Law Enf o r c e m e n t  of the d e p a r t m e n t  and ite 

officers, the Came and Fresh W a t e r  Fish C o m m i s s i o n  and ito 

officers, the sheriffs of the v a r i o u s  c o u n t i e s  and their 

deputies, a nd any o t her au t h o r i z e d  law enf o r c e m e n t  officer, 

all of  w h o m  m a y  o r der the removal of v e s s e l s  d e e m e d  to be an 

i n t e r f e r e n c e  or a h a z a r d  to p u b l i c  aafety, enforce the 

p r o v i s i o n s  of  this c h a p t e r  and c h a p t e r  3 2 8 . or cause any
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inspections to ba  code of all v e s s e l s  b o a t a  in a c c o rdance with 

this c h a p t e r  and chapter 3 2 8 r in the v o e e r  of this state.

(2) Suc h  officers shall hav e  the p o w e r  and dut y  to 

Issue such orders and to rankc such investigations, reports, 

and arrests in connection w ith any vi o l a t i o n  of the p r o v isions 

of this c h a pter and chapter 328 as are n e c e s s a r y  to effectuate 

the intent and purpose of this chapter and c h a pter 3 2 3 .

Section 13. Section 327.72, Florida Statutes, la 

amended to read:

327.72 P e n a l t i e s . --

(1) An y  violation of the p r o v i s i o n s  of n . 327.33(21 is 

ot 371i 57 *!•) and £i eholl be d e e m c  a n o n c r i m m a l

violation, as d e f ined in s. 775.08(3). p m s h a b l e  by a fine of 

$25.

(2) An y  person failing to comply with: the p r o v isions 

of this c h a pter or chanter 328 not specified in s u b s ection (1) 

or not p r y i n g  the fine specified in su b s e c t i o n  (1) w i t h i n  10 

days, except as otherwise p r o v i d e d  in thi 3  c h apter or chapter 

3 2 8 , is guilty of a misdemeanor of the second degree, 

punishable as p r o vided in s. 775.082, s. 775,083, or o.

775.064,

Section 14. Section 327.51, Florida Statutes, is 

hereby repealed.

S e c tion 15. This act shall take effect O c t ober 1,

1984.

Approved by the Governor June 13, 1'Ja-I.

Filed in Office Secretary of State June U, 1H3I
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