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O f f e r e d :  2 / 5 / 3 6
d e f e r r e d :  R u l e s

O r i g i n a l  s p o n s o r s :  E l i a s c n ,  Z i e g l e r ,
V . F i s c h e r ,  e t  a l
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IN THE SENATE BY THE JUD IC IARY COMMITTEE
HOUSE CS FOR CS FOR SENATE B ILL  NO. 140 ( J u d i c i a r y )  an K 

IN THE LEGISLATURE I F  THE STATE OF ALASKA 
FOURTEENTH LEGISLATURE SECOND SETS ION

A B ILL
F o r  an Acc e n t i t l e d :  "An Act  r e l a t i n g  t o  the  r i g h t s  o f  t h e  t e r m i n a l l y  i l l ;

and p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "
3E IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 18 i s  amended by a d d in g  a new c h a p t e r  t o  r e a d :
CHAPTER 12 .  RIGHTS OF TERMINALLY I L L .

S e c .  1 8 . 1 2 . 0 1 0 .  DECLARATION RELATING TO USE OF L IFE -SUSTA IN ING 
PROCEDURES. ( a )  A c ompe ten t  p e r s o n  who i s  a t  l e a s t  13 y e a r s  o l d  may 
e x e c u t e  a d e c l a r a t i o n  a t  any t im e  d i r e c t i n g  t h a t  l i f e - s u s t a i n i n g  
p r o c e d u r e s  be w i t h h e l d  o r  w i t h d r aw n  f r o m  t h a t  p e r s o n :  b u t  t h e  d e c l a r a ­
t i o n  i s  g i v e n  o p e r a t i v e  e f f e c t  o n l y  i f  t h e  d e c l a r a n t ' s  c o n d i t i o n  i s
d e t e rm in e d  t o  be t e r m i n a l  and t h e  d e c l a r a n t  i s  n o t  a b l e  t o  make t r e a t ­
ment d e c i s i o n s .  The d e c l a r a t i o n  s h a l l  dm s i g n e d  by the  d e c l a r a n t ,  o r  
a n o t h e r  a t  t h e  d e c l a r a n t ' s  d i r e c t i o n ,  and i n  e i t h e r  c a s e  s h a l l  be 
w i t n e s s e d  by two p e r s o n s  o r  a p e r s o n  q u a l i f i e d  to  t a k e  a c k n ow l e d g e ­
ments  u n d e r  AS 0 9 . 6 3 . 0 1 0 .  Any p e r s o n  g e n e r a l l y  c om pe ten t  t o  be a 
w i t n e s s  may acc  as a w i t n e s s  t o  t h e  d e c l a r a t i o n .  A p e r s o n  may n o t

^ __________I
c h a r g e  a f e e  f o r  p r e p a r i n g  a d e c l a r a t i o n .

( b )  I t  i s  t h e  r e s p o n s i b i l i t y  o f  t h e  d e c l a r a n t  t o  p r o v i d e  a copy  
o f  t h e  d e c l a r a t i o n  t o  the  d e c l a r a n t ' s  p h y s i c i a n .

( c )  A d e c l a r a t i o n  may, b u t  n eed  n o t ,  be i n  t h e  f o l l o w i n g  f o rm :
DECLARATION

I f  I  s h o u l d  h ave  an i n c u r a b l e  o r  i r r e v e r s i b l e  c o n d i t i o n  t h a t  w i l l  
c au se  my d e a t h  w i t h i n  a * l a t i v e l y  s h o r t  t im e ,  i t  i s  my d e s i r e  t h a t  my 
l i f e  n o t  be p r o l o n g e d  by a d m i n i s t r a t i o n  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s .

-1- HCS CSSB 140(Jud) am H
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I f  my c o n d i t i o n  i s  t e r m i n a l  and I  am u n a b l e  t o  p a r t i c i o a t e  i n  d e ­
c i s i o n s  r e g a r d i n g  my m e d i c a l  t r e a t m e n t ,  I  d i r e c t  my a t t e n d i n g  p h y ­
s i c i a n  t o  w i t h h o l d  o r  w i t h d r aw  p r o c e d u r e s  t h a t  m e r e l y  p r o l o n g  th e  
d y in g  p r o c e s s  and a r e  n o t  n e c e s s a r y  t o  my comfou o r  t o  a l l e v i a t e  
p a i n .

I  [ ] do [ ] do n o t  d e s i r e  t h a t  n u t r i t i o n  o r  h y d r a t i o n  be
p r o v i d e d  by g a s t r i c  t ub e  o r  i n t r a v e n o u s l y  i f  n e c e s s a r y .
S i g n e d  t h i s ___________________________ day o f _____________________,  .

S i g n a t u r e _______________________________
P l a c e _____________________________________

The d e c l a r a n t  i s  known t o  me and v o l u n t a r i l y  s i g n e d  o r  
v o l u n t a r i l y  d i r e c t e d  a n o t h e r  t o  s i g n  t h i s  document i n  my p r e s e n c e .

W i t n e s s _______________________________________
A d d r e s s _______________________________________
W i t n e s s _______________________________________
Add re s  s_______________________________________

S t a t e  o f _____________________________________________
_______________________ J u d i c i a l  D i s t r i c t

Tha f o r e g o i n g  i n s t r u m e n t  was a c kn ow le dg ed  b e f o r e  me t h i s  ( d a t e )  by 
(name o f  p e r s o n  who a c k n o w l e d g e d ) .

S i g n a t u r e  o f  P e r s o n  T a k i n g  
Acknow ledgemen t

T i t l e  o r  Rank

S e r i a l  Number ,  i f  any 
THIS DECLARATION MUST 3E EITHER WITNESSED 3Y TWO PERSONS OR 
ACKNOWLEDGED 3Y A PERSON QUALIF IED TO TAKE ACKNOWLEDGEMENTS UNDER 
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AS 0 9 . 6 2 . 0 1 0 .
( d )  A p h y s i c i a n  o r  h e a l t h  c a r e  p r o v i d e r  may p re sum e ,  i n  che 

a b s e n c e  o f  a c t u a l ,  n o c i c e  co che c o n t r a r y ,  t h a c  che d e c l a r a t i o n  com­
p l i e s  w i t h  c h i s  c h a p t e r  and i s  v a l i d .

S e c .  1 3 . 1 2 . 0 2 0 .  REVOCATION OF DECLARATION. ( a )  A d e c l a r a t i o n  
may be r e v o k e d  ac any  c ime and i n  any  manner  by wh ich  che d e c l a r a n c  i s  
a b l e  t o  communicace an i n t e n t  t o  r e v o k e ,  w ichouc  r e g a r d  t o  m e n t a l  o r  
p h y s i c a l  c o n d i t i o n .  A r e v o c a t i o n  i s  o n l y  e f f e c t i v e  as t o  che a t t e n d ­
i n g  p h y s i c i a n  o r  any h e a l c h  c a r e  p r o v i d e r  a c c i n g  u n d e r  che gu i r i a r : c s  o f  
t h a c  p h y s i c i a n  upon c om m un ic a t i o n  co che p h y s i c i a n  o r  h e a l c h  c a r e  
p r o v i d e r  by  che d e c l a r a n t  o r  by a n o t h e r  co whom th e  r e v o c a t i o n  was 
c om m un ic a t e d .

I
( b )  The a t t e n d i n g  p h y s i c i a n  o r  h e a l c h  c a r e  p r o v i d e r  s h a l l  make 

che r e v o c a t i o n  a p a r t  o f  t h e  d e c l a r a n t ' s  m e d i c a l  r e c o r d .
S e c .  1 8 . 1 2 . ~ 30 . RECORDING DETERMINATION OF TERMINAL CONDITION 

AND CONTENTS OF DECLARATION. When an a t t e n d i n g  p h y s i c i a n  who ha s  b een  
p r o v i d e d  a c op y  o f  a d e c l a r a t i o n  d e t e rm in e s  chac th e  d e c l a r a n c  i s  i n  a 
c e r n i n a l  c o n d i t i o n ,  Che p h y s i c i a n  s h a l l  r e c o r d  th a c  d e t e r m i n a t i o n  and 
che c o n t e n t s  o f  che d e c l a r a t i o n  i n  che d e c l a r a n t ' s  m e d i c a l  r e c o r d .

S e c .  1 8 . 1 2 . 0 4 0 .  TREATMENT OF QUALIF IED PATIENTS. ( a )  A q u a l ­
i f i e d  p a t i e n t  h a s  t h e  r i g h t  t o  make d e c i s i o n s  r e g a r d i n g  u se  o f  l i f e -  
s u s c a i n i n g  pro> 'du re s  as l o n g  as che p a t i e n t  i s  a b l e  t o  do s o .  I f  a 
q u a l i f i e d  p a t i e n t  i s  n o t  a b l e  t o  make ch ese  d e c i s i o n s , che d e c l a r a t i o n  
g o v e r n s  d e c i s i o n s  r e g a r d i n g  u se  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s .

( b )  T h i s  c h a p t e r  does  n o t  p r o h i b i t  Che a p p l i c a t i o n  o f  any med­
i c a l  p r o c e d u r e  o r  i n t e r v e n t i o n ,  i n c l u d i n g  che p r o v i s i o n  o f  n u t r i t i o n  
and h y d r a t i o n ,  c o n s i d e r e d  n e c e s s a r y  co p r o v i d e  c o m f o r t  c a r e  o r  a l l e ­
v i a t i o n  o f  p a i n .  The d e c l a r a t i o n  may p r o v i d e  t h a c  Che d e c l a r a n c  does  
noc want n u t r i t i o n  o r  h y d r a t i o n  a d m i n i s t e r e d  i n t r a v e n o u s l y  o r  by

-2- HCS CSSB H O  (Jud) am H
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g a s c r i c  t u b e .
( c )  The d e c l a r a t i o n  o f  a q u a l i f i e d  p a t i e n t  known t o  t h e  a t t e n d ­

i n g  p h y s i c i a n  t o  be p r e g n a n t  has  no e f f e c t  as l o n g  as i t  i s  p o s s i b l e  
t h a t  t h e  f e t u s  c o u l d  d e v e l o p  t o  t h e  p o i n t  o f  l i v e  b i r t h  w i t h  c o n t i n u e d  
a p p l i c a t i o n  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s .

S e c .  1 8 . 1 2 . 0 5 0 .  TRANSFER OF PATIENTS. ( a )  An a t t e n d i n g  p h y s i ­
c i a n  who i s  u n w i l l i n g  t o  comp ly  w i t h  t h e  r e q u i r e m e n t s  o f  AS 1 8 . 1 2 . 0 3 0  
o r  who i s  u n w i l l i n g  t o  comp ly  w i t h  t h e  d e c l a r a t i o n  o f  a q u a l i f i e d  
o a c i e n t  u n d e r  AS 1 8 . 1 2 . 0 4 0  s h a l l  w i t h d r a w  as a t t e n d i n g  p h y s i c i a n  b u t  
t h e  w i t h d r a w a l  i s  e f f e c t i v e  o n l y  when t h e  s e r v i c e s  o f  a n o t h e r  a t t e n d ­
in g  p h y s i c i a n  h ave  been  o b t a i n e d .

( b )  I f  t h e  p o l i c i e s  o f  a h e a l t h  c a r e  f a c i l i t y  p r e c l u d e  c o m p l i ­
ance  w i t h  t h e  d e c l a r a t i o n  o f  a q u a l i f i e d  p a t i e n t  u n d e r  t h i s  c h a p t e r ,  
t h a t  f a c i l i t y  s h a l l  t a k e  a l l  r e a s o n a b l e  s t e p s  t o  n o t i f y  t h e  p a t i e n t  
o r ,  i f  t h e  p a t i e n t  i s  n o t  a b l e  t o  make t r e a t m e n t  d e c i s i o n s ,  t h e  
p a t i e n t ' s  g u a r d i a n ,  o f  t h e  f a c i l i t y ' s  p o l i c y  and s h a l l  t a k e  a l l  
r e a s o n a b l e  s t e p s  t o  e f f e c t  t h e  t r a n s f e r  o f  t h e  p a t i e n t  t o  t h e  
p a t i e n t ' s  home o r  t o  a f a c i l i t y  whe re  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  
can  be c a r r i e d  o u t .

S e c .  1 8 . 1 2 . 0 6 0 .  IMMUNITIES. ( a )  I n  t h e  a b s e n c e  o f  a c t u a l  
n o t i c e  o f  t h e  r e v o c a t i o n  o f  a d e c l a r a t i o n ,  t h e  f o l l o w i n g ,  w h i l e  a c t i n g  
i n  a c c o r d a n c e  w i t h  th e  r e q u i r e m e n t s  o f  t h i s  c h a p t e r ,  a r e  n o t  s u b j e c t  
t o  c i v i l  o r  c r i m i n a l  l i a b i l i t y  o r  g u i l t y  o f  u n p r o f e s s i o n a l  c o n d u c t :

( 1 )  a p h y s i c i a n  who c au s e s  t h e  w i t h h o l d i n g  o r  w i t h d r a w a l  o f  
l i f e - s u s t a i n i n g  p r o c e d u r e s  f r o m  a q u a l i f i e d  p a t i e n t ;

( 2 )  a p e r s o n  who p a r t i c i p a t e s  i n  t h e  w i t h h o l d i n g  o r  w i t h ­
d r a w a l  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s  u n d e r  t h e  d i r e c t i o n  o r  w i t h  t h e  
a u t h o r i z a t i o n  o f  a p h y s i c i a n ;

( 3 )  t h e  h e a l t h  c a r e  f a c i l i t y  i n  wh ich  t h e  w i t h h o l d i n g  o r  
HCS CSSB 1 4 0 ( J u d )  am H - 4  -
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w i t h d r a w a l  o c c u r s .
( b )  A p h y s i c i a n ,  a h e a l t h  c a r e  p r o f e s s i o n a l ,  o r  a h e a l t h  c a r e

f a c i l i t y  ■* s u o t  s u b j e c t  t o  c i v i l  o ’- c r i m i n a l  l i a b i l i t y  f o r  a c t i o n s
u n d e r  t h i s  c h a p t e r  t h a t  a r e  i n  a c c o r d  w i t h  r e a s o n a b l e  m o d i c a l  s t a n ­
d a r d s  .

S e c .  1 8 . 1 2 . 0 7 0 .  PENALTIES. ( a )  An a t t e n d i n g  p h y s i c i a n  who 
f a i l s  t o  c om p ly  w i t h  th e  d e c l a r a t i o n  o f  a q u a l i f i e d  p a t i e n t  o r  t o  make 
che necessa . . ' y  a r r a n g e m e n t s  t o  e f f e c t  a t r a n s f e r  u n d e r  AS 1 8 . 1  2 . 0 5 0  has 
no r i g h t  t o  c om p e n s a t i o n  f o r  m e d i c a l  s e r v i c e s  p r o v i d e d  t o  a c u a l i f i e d  
p a t i e n t  a f t e r  w i t h d r a w a l  s h o u l d  h ave  been  e f f e c t i v e  o r  a f t e r  t r a n s f e r  
s h o u l d  h ave  o c c u r r e d  and may be c i v i l l y  l i a b l e  t o  t h e  q u a l i f i e d  
p a t i e n t  and t o  t h e  h e i r s  o f  t h e  q u a l i f i e d  p a t i e n t .

( b )  A p e r s o n  who w i l f u l l y  c o n c e a l s ,  c a n c e l s ,  d e f a c e s ,  o b l i t e r ­
a t e s ,  o r  damages t h e  d e c l a r a t i o n  o f  a n o t h e r  w i t h o u t  che d e c l a r a n t ’ s 
c o n s e n t  o r  who f a l s i f i e s  o r  f o r g e s  a r e v o c a t i o n  o f  che d e c l a r a t i o n  o f  
a n o t h e r  may be c i v i l l y  l i a b l e  t o  t h e  q u a l i f i e d  p a t i e n t  and t o  th e  
h e i r s  o f  t h e  q u a l i f i e d  p a t i e n t .

S e c .  1 8 . 1 2 . 0 8 0 .  GENERAL PROVIS IONS. ( a )  D ea th  r e s u l t i n g  f r o m  
the  w i t h h o l d i n g  o r  w i t h d r a w a l  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s  u n d e r  a 
d e c l a r a t i o n  and i n  a c c o r d a n c e  w i t h  t h i s  c h a p t e r  does  n o t ,  f o r  any 
p u r p o s e ,  c o n s t i t u t e  a s u i c i d e  o r  h o m i c i d e .

( b )  The mak ing  o f  a d e c l a r a t i o n  u n d e r  AS 1 3 . 1 2 . 0 1 0  does  n o t  
a f f e c t  i n  any  manner  che s a l e ,  p r o c u r e m e n t ,  o r  i s s u a n c e  o f  a p o l i c y  o f  
l i f e  i n s u r a n c e ,  n o r  does  i t  m o d i f y  t h e  t e rm s  o f  an e x i s t i n g  p o l i c y  o f  
l i f e  i n s u r a n c e .  A p o l i c y  o f  l i f e  i n s u r a n c e  i s  n o t  l e g a l l y  im p a i r e d  o r  
i n v a l i d a t e d  i n  any manner  by  th e  w i t h h o l d i n g  o r  w i t h d r a w a l  o f  l i f e -  
s u s t a i n i n g  p r o c e d u r e s  f r o m  an i n s u r e d  q u a l i f i e d  p a t i e n t ,  n o t w i t h s t a n d ­
in g  any t e rm  o f  che p o l i c y  t o  th e  c o n t r a r y .

( c )  A p h y s i c i a n ,  h e a l t h  c a r e  f a c i l i t y ,  o r  o c h e r  h e a l t h  c a r e
- 5 -  HCS CSSB 1 1 0 ( J u d )  am H
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p r o v i d e r ,  and a h e a l c h  c a r e  s e r v i c e  p l a n ,  i n s u r e r  i s s u i n g  d i s a b i l i t y  
i n s u r a n c e ,  s e l f - i n s u r e d  em p lo y e e  w e l f a r e  b e n e f i t  p l a n ,  o r  n o n p r o f i t  
h o s p i t a l  p l a n ,  may n o t  r e q u i r e  a p e r s o n  t o  e x e c u t e  a d e c l a r a t i o n  as  a 
c o n d i t i o n  f o r  b e i n g  i n s u r e d  f o r ,  o r  r e c e i v i n g ,  h e a l t h  c a r e  s e r v i c e s .

( d )  T h i s  c h a p t e r  c r e a t e s  no p r e s u m p t i o n  c o n c e r n i n g  che i n t e n t i o n  
o f  an i n d i v i d u a l  who has  n o t  e x e c u t e d  a d e c l a r a t i o n  w i t h  r e s p e c t  t o  
t h e  u s e ,  w i t h h o l d i n g ,  o r  w i t h d r a w a l  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s  i n  
t h e  e v e n t  o f  a t e r m i n a l  c o n d i t i o n .

( e )  N o t h i n g  i n  t h i s  c h a p t e r  i n c r e a s e s  o r  d e c r e a s e s  t h e  r i g h t  o f  
a p a t i e n c  t o  make d e c i s i o n s  r e g a r d i n g  u se  o f  l i f e - s u s t a i n i n g  p r o c e ­
d u r e s  as l o n g  as t h e  p a t i e n t  i s  a b l e  t o  do s o ,  o r  im p a i r s  o r  s u p e r ­
c edes  any  r i g h t  o r  r e s p o n s i b i l i t y  c h a t  a p e r s o n  has  t o  e f f e c t  t h e  
w i t h h o l d i n g  o r  w i t h d r a w a l  o f  m e d i c a l  c a r e  i n  a l a w f u l  m ann e r .  I n  t h a c  
r e s p e c t ,  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  a r e  c u m u l a t i v e ,

( f )  T h i s  c h a p t e r  d oes  n o t  c on d on e ,  a u t h o r i z e ,  o r  a p p r o v e  me rcy  
k i l l i n g  o r  e u t h a n a s i a .

S e c .  1 8 . 1 2 . 0 9 0 .  RECOGNITION OF DECLARATIONS EXECUTED IN OTHER 
STATES. A d e c l a r a t i o n  e x e c u t e d  i n  a n o t h e r  s t a t e  o r  a t e r r i t o r y  o r  
p o s s e s s i o n  o f  t h e  U n i t e d  S t a t e s  i n  c o m p l i a n c e  w i t h  t h e  l aw  o f  t h a c  
j u r i s d i c t i o n  i s  e f f e c t i v e  f o r  p u r p o s e s  o f  t h i s  c h a p t e r .

S e c .  1 3 . 1 2 . 1 0 0 .  DEF IN IT IONS .  I n  t h i s  c h a p t e r
( 1 )  " a t t e n d i n g  p h y s i c i a n "  means t h e  p h y s i c i a n  s e l e c t e d  b y ,  

o r  a s s i g n e d  t o ,  t h e  p a t i e n c  who has  p r im a r y  r e s p o n s i b i l i t y  f o r  t h e  
t r e a tm e n t  and c a r e  o f  th e  p a t i e n t :

( 2 )  " d e c l a r a t i o n "  means a document e x e c u t e d  i n  a c c o r d a n c e  
w i t h  the  r e q u i r e m e n t s  o f  AS 18 . 1 2 . 0 1 0 ;

( 3 )  " h e a l t h  c a r e  p r o v i d e r "  means a p e r s o n  who i s  l i c e n s e d ,  
c e r t i f i e d ,  o r  o t h e rw i s e  a u t h o r i z e d  by the  law  o f  t h i s  s t a t e  t o  adm in ­
i s t e r  h e a l t h  c a r e  i n  th e  o r d i n a r y  c o u r s e  o f  b u s i n e s s  o r  p r a c t i c e  o f  a

CSSB '40(Jud) an H - o -
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p r o r e s s i o n ;
( U ) " l i f e - s u s t a i n i n g  p r o c e d u r e "  means a m e d i c a l  p r o c e d u r e

o r  i n t e r v e n t i o n  t h a t ,  wr a d m i n i s t e r e d  t o  a q u a l i f i e d  p a t i e n t ,  w i l l  
s e r v e  o n l y  t o  p r o l o n g  the  - y i n g  p r o c e s s ;

( 5 )  " p h y s i c i a n "  means a p e r s o n  l i c e n s e d  t o  p r a c t i c e  m e d i ­
c i n e  i n  t h i s  s t a t e  o r  an o f f i c e r  i n  t h e  r e g u l a r  m e d i c a l  s e r v i c e  o f  th e  
a rmed s e r v i c e s  o f  t h e  U n i t e d  S t a t e i  o r  th e  U n i t e d  S t a t e s  P u b l i c  H e a l t h  
S e r v i c e  w h i l e  i n  t h e  d i s c h a r g e  o f  t h e i r  o f f i c i a l  d u t i e s ,  o r  w h i l e  
v o l u n t e e r i n g  s e r v i c e s  w i t h o u t  pay o r  o t h e r  r e m u n e r a t i o n  t o  a h o s p i t a l ,  
c l i n i c ,  m e d i c a l  o f f i c e ,  o r  o t h e r  m e d i c a l  r a c i l i t v  i n  t h e  s t a t e ;

( 6 )  " q u a l i f i e d  p a t i e n t "  means a p a t i e n t  who has  e x e c u t e d  a 
d e c l a r a t i o n  i n  a c c o r d a n c e  w i t h  t h i s  c h a p t e r  and who has  b een  d e t e r ­
m ined  by t h e  a t t e n d i n g  p h y s i c i a n  t o  be i n  a t e r m i n a l  c o n d i t i o n ;

( 7 )  " t e r m i n a l  c o n d i t i o n "  means a p r o g r e s s i v e  i i i c u r a b l e  o r  
i r r e v e r s i b l e  c o n d i t i o n  t h a t ,  w i t h o u t  th e  a d m i n i s t r a t i o n  o f  l i f e - s u s ­
t a i n i n g  p r o c e d u r e s ,  w i l l ,  i n  t h e  o p i n i o n  o r  two p h y s i c i a n s ,  when 
a v a i l a b l e ,  who h ave  p e r s o n a l l y  e xam ined  t h e  p a t i e n t ,  one o f  whom must 
be  che a t t e n d i n g  p h y s i c i a n ,  r e s u l t  i n  d e a t h  w i t h i n  a r e l a t i v e l y  s h o r t  
t i m e .

* S e c .  2 .  T h i s  Acc t a k e s  e f f e c t  im m e d i a t e l y  i n  a c c o r d a n c e  w i t h  AS 0 ' . -
0 . 0 7 0 ( c ) .
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A M E N D M E N T S  A D O P T E D  3 / 1 2 / 8 6

Page 1, line 17, f o l l o w i n g  " d e c i s i o n s , "  d e l e t e  all m a t e r i a l  

t h r o u g h  " d e c l a r a t i o n . "  o n  line 21.

12 P a g e  1, line 17. a f t e r  " d e c i s i o n s , "  i n s e r t :

" T h e  d e c l a r a t i o n  s h a l l  be s i g n e d  by the d e c l a r a n t ,  o r  

a n o t h e r  at the d e c l a r a n t ' s  d i r e c t i o n ,  a n d  in e i t h e r  ca s e  

s h a l l  be w i t n e s s e d  b y  two p e r s o n s  o r  a p e r s o n  q u a l i f i e d  

to t a k e  a c k n o w l e d g e m e n t s  u n d e r  AS 0 9 . 6 3 . 0 1 0 .  A n y  p e r s o n  

g e n e r a l l y  c o m p e t e n t  to be a w i t n e s s  m a y  act as a w i t n e s s  to 

the d e c l a r a t i o n . "

16 Pa g e  1, l i n e  23, a f t e r  "to" d e l e t e  the rest of the sente --.e,

16

13

12

Pa g e  1, li n e  23, a f t e r  "t o "  i n s e r t  " p r o v i d e  a c o p y  o f  the 

d e c l a r a t i o n  to the d e c l a r a n t ' s  p h y s i c i a n . "

Page 2, f o l l o w i n g  l i n e  7, i n s ert:

"I f j  do C  ] do n o t  d e s i r e  that n u t r i t i o n  o r  h y d r a t i o n  

be p r o v i d e d  b y  g a s t r i c  t u b e  or i n t r a v e n o u s l y  if n e c e s s a r y . "

P a g e  2, l i n e s  11 - 17, d e l e t e  all m a t e r i a l  a n d  i n s e r t :

" T h u  d e c l a r a n t  is k n o w n  to me  a n d  v o l u n t a r i l y  s i g n e d  or 

v o l u n t a r i l y  d i r e c t e d  a n o t h e r  to s i g n  this d o c u m e n t  in m y  

p r e s e n c e .

W i t n e s s _________________________

A d d r e s s _________________________

W i t u e s s _________________________

A d d r e s s _________________________

S t a t e  o f

J u d i c i a l  D i s t r i c t

T h e  f o r e g o i n g  i n s t r u m e n t  w a s  a c k n o w l e d g e d  b e f o r e  me this 

date) b y  (name o f  p e r s o n  w h o  a c k n o w l e d g e d ) .

S i g n a t u r e  o f  P e r s o n  T a k i n g  
A c k n o w l e d g e m e n t

T i t l e  o r  R a n k

S e r i a l  N u m b e r ,  if a n y  

T H I S  D E C L A R A T I O N  M U S T  BE E I T H E R  W I T N E S S E D  BY T W O  P E R S O N S  O R  

A C K N O W L E D G E D  B Y  A  P E R S O N  Q U A L I F I E D  T O  T A K E  A C K N O W L E D G E M E N T S  

U N D E R  AS 0 9 , 6 3 . 0 1 0 . "
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16 Pa g e  3, line 4, d e l e t e  " n o t i f i e d  o f  the e x i s t e n c e  a n d  c o n t e n t s "  

a n d  i n s e r t :" p r o v i d e d  a c o p y "

13 Pa g e  3, li n e  16, a f t e r  " p a i n . "  i n s e r t :

"The d e c l a r a t i o n  m a y  p r o v i d e  t h a t  t h e  d e c l a r a n t  d o e s  n o t  

w a n t  n u t r i t i o n  or h y d r a t i o n  a d m i n i s t e r e d  i n t r a v e n o u s l y  or  

by  g a s t r i c  t u b e . "

4 P a g e  3, line 18, d e l e t e  " p r o b a b l e "  a n d  i n s e r t  " p o s s i b l e "

11 Pa g e  3, li n e  29, a f t e r  " f a c i l i t y "  i n s e r t :" s h a l l  t a k e  all

r e a s o n a b l e  s t e p s  to n o t i f y  the p a t i e n t  or, if the p a t i e n t  

is n o t  a b l e  to m a k e  t r e a t m e n t  d e c i s i o n s ,  the p a t i e n t ' s  

g u a r d i a n ,  o f  the f a c i l i t y ' s  p o l i c y  a n d "

11 Page 4, line 1, a f t e r  " p a t i e n t "  i n s e r t : " t o  the p a t i e n t ' s  h o m e

o r"

11 Page 4, line 1, d e l e t e  "in w h i c h "  a n d  i n s e r t :" w h e r e "

15 P a g e  4, l i n e  20, a f t e r  "AS 1 8 , 1 2 , 0 5 0 "  i n s e r t : " h a s  no r i g h t  to

c o m p e n s a t i o n  for m e d i c a l  s e r v i c e s  p r o v i d e d  to a q u a l i f i e d  

p a t i e n t  a f t e r  w i t h d r a w a l  s h o u l d  h a v e  b e e n  e f f e c t i v e  or 

a f t e r  t r a n s f e r  s h o u l d  h a v e  o c c u r r e d  a n d "

13 P a g e  6, li n e  14, a f t e r  " p r o c e s s ; "  t h r o u g h  l i n e  15, d e l e t e  all

m a t e r i a l ,

10 P a g e  6, line 27, a f t e r  "o f "  i n s e r t :  "two p h y s i c i a n s  w h o  h a v e

p e r s o n a l l y  e x a m i n e d  the p a t i e n t ,  o n e  o f  w h o m  m u s t  be"

17 P a g e  6, l i n e  27, a f t e r  " p h y s i c i a n s "  i n s e r t :  " . w h e n  a v a i l a b l e , "

-2-



*

—S'

O r i g i n a l  s p o n s o r s :  E'iiason, Ziegler,
V . F i s c h e r ,  et al

i I I I  TIlE S E N A T E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

H O U S E  CS F O R  CS F O R  S E N A T E  B I L L  HO, 140 ( "udiciary)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e u :  " A n  Av-t r e l a t i n g  to the r i g h t s  of  the t e r m i n a l l y  ill;

7 a n d  p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e . "

8 3E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

9 * S e c t i o n  I. A S  18 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to reaa:

in C H A P T E R  12. R I G H T S  O F  T E R M I N A L L Y  ILL.

1 1 Sec. 13. 1 2 . 0 1 0 .  D E C L A R A T I O N  R E L A T I N G  T O  U S E  O F  L I F E - S U S T A I N I N G

12 P R O C E D U R E S .  (a) A  c o m p e t e n t  p e r s o n  w h o  is at l e a s t  13 y e a r s  o l d  m a y

13 e x e c u t e  a d e c l a r a t i o n  at a n y  t i m e  d i r e c t i n g  that l i f e - s u s t a i n i n g

14 p r o c e d u r e s  be  w i t h h e l d  or w i t h d r a w n  f r o m  th a t  p e r s o n ;  b u t  the d e c l a r a -

15 t i o n  is g i v e n  o p e r a t i v e  e f f e c t  o n l y  if the d e c l a r a n t ' s  c o n d i t i o n  _ 3

ic d e t e r m i n e d  to b e  t e r m i n a l  a n d  t h e  d e c l a r a n t  is n o t  a b l e  to m a k e  treat-

17 m e n t  d e c i s i o n s .  T h e  d e c l a r a n t  s h a l l  s u b s c r i b e  to the d e c l a r a t i o n  in

I1
1 8 lj the p r e s e n c e  of a j u d g e  or m a g i s t r a t e .  T h e  j u d g e  or m a g i s t r a t e  s h a l l

19 i n q u i r e  o n  the r e c o r d  w h e t h e r  the d e c l a r a n t  u n d e r s t a n d s  the i m p o r t a n c e

20 a n d  e f f e c t  o f  the d e c l a r a t i o n .  A  j u d i c i a l  o f f i c e r  m a y  n o t  c h a r g e  a

21 f e e  for w i t n e s s i n g  a d e c l a r a t i o n .  A  p e r s o n  m a y  n o t  c h a r g e  a f e e  for

22| p r e p a r i n g  a d e c l a r a t i o n .

?3 (b) It is t h e  r e s p o n s i b i l i t y  o f  the d e c l a r a n t  to n o t i f y  the

■>\ d e c l a r a n t ' s  p h y s i c i a n  of the d e c l a r a t i o n .  A  p h y s i c i a n  or o t h e r  h e a l t h

c a r e  p r o v i d e r  w h o  is p r o v i d e d  a c o p y  of t h e  d e c l a r a t i o n  s h a l l  m a k e  it 

; a p a r t  o f  the d e c l a r a n t ' s  m e d i c a l  r e c o r d s .

7 (c) A  d e c l a r a t i o n  may, b u t  n e e d  not, b e  in the f o l l o w i n g  form:

0<l D E C L A R A T I O N

If I s h o u l d  h a v e  a n  i n c u r a b l e  or i r r e v e r s i b l e  c o n d i t i o n  that w i l l

-1- IICS C S S B  1 4 0 (Jud)



c a u s e  my d e a t h  w i t h i n  a r e l a t i v e l y  s h o r t  t i m e ,  - i t  i s  my d e s i r e  t h a t  my 
l i f e  n o t  b e  p r o l o n g e d  b y  a d m i n i s t r a t i o n  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s .  
I f  my c o n d i t i o n  i s  t e r m i n a l  and  r am u n a b l e  t o  p a r t i c i p a t e  i n  d e ­
c i s i o n s  r e g a r d i n g  my m e d i c a l  t r e a t m e n t ,  I  d i r e c t  my a t t e n d i n g  p h y ­
s i c i a n  t o  w i t h h o l d  o r  w i t h d r a w  p r o c e d u r e s  t h a t  m e r e l y  p r o l o n g  t h e  
d y i n g  p r o c e s s  and  a r e  n o t  n e c e s s a r y  t o  my c o m f o r t  o r  t o  a l l e v i a t e  
p a i n .

S i g n e d  t h i s ____________________________ day  o f ______________________,  .
S i g n a t u r e ________________________________
P l a c e ______________________________________

S u b s c r i b e d  and  sw o r n  t o  o r  a f f i r m e d  b e f o r e  me
a t ____________________________ on   .

( D a t e )

S i g n a t u r e  o f  O f f i c e r

T i t l e  o f  O f f i c e r
( d )  A p h y s i c i a n  o r  h e a l t h  c a r e  p r o v i d e r  may p r e s u m e ,  i n  t h e  

a b s e n c e  o f  a c t u a l  n o t i c e  t o  t h e  c o n t r a r y ,  t h a t  t h e  d e c l a r a t i o n  com­
p l i e s  w i t h  t h i s  c h a p t e r  a nd  i s  v a l i d .

S e c .  1 8 . 1 2 . 0 2 0 .  REVOCATION OF DECLARATION. ( a )  A d e c l a r a t i o n  
may b e  r e v o k e d  a t  a n y  t im e  an d  i n  a n y  m a n n e r  b y  w h ic h  t h e  d e c l a r a n t  i s  
a b l e  t o  c om m un ic a t e  an  i n t e n t  t o  r e v o k e ,  w i t h o u t  r e g a r d  t o  m e n t a l  o r  
p h y s i c a l  c o n d i t i o n .  A r e v o c a t i o n  i s  o n l y  e f f e c t i v e  a s  t o  t h e  a t t e n d ­
i n g  p h y s i c i a n  o r  a n y  h e a l t h  c a r e  p r o v i d e r  a c t i n g  u n d e r  t h e  g u i d a n c e  o f  
t h a t  p h y s i c i a n  u p on  c o m m u n i c a t i o n  t o  t h e  p h y s i c i a n  o r  h e a l t h  c a r e  
p r o v i d e r  b y  t h e  d e c l a r a n t  o r  b y  a n o t h e r  t o  whom t h e  r e v o c a t i o n  was 
c o m m u n i c a t e d .

( b )  The  a t t e n d i n g  p h y s i c i a n  o r  h e a l t h  c a r e  p r o v i d e r  s h a l l  make 
HCS CSSB i 4 0 ( J u d )  - 2 -
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the r e v o c a t i o n  a p a r t  o f  t h e  d e c l a r a n t ' s  m e d i c a l  record.

Sec. 1 0 . 1 2.030. REC0RDI1JG DETERl-linATIOIT O F  T E R M I N A L  C O N D I T I O N  

A N D  C O N T E N T S  O F  D E C L A R A T I O N .  W h e n  an a t t e n d i n g  p h y s i c i a n  w h o  has b e e n  

n o t i f i e d  o f  the e x i s t e n c e  a n d  c o n t e n t s  o f  a d e c l a r a t i o n  d e t e r m i n e s  

that the d e c l a r a n t  is in a t e r m i n a l  c o n d i t i o n ,  t h e  p h y s i c i a n  s h a l l  

r e c o r d  t h a t  d e t e r m i n a t i o n  a n d  the c o n t e n t s  of the d e c l a r a t i o n  in the 

d e c l a r a n t ' s  m e d i c a l  r e c o r d .

Sec. 18. 1 2 . 0 4 0 .  T R E A T M E N T  OF  Q U A L I F I E D  P A T I E N T S .  (a) A  q u a l­

i f i e d  p a t i e n t  h a s  the r i g h t  to m a k e  d e c i s i o n s  r e g a r d i n g  u s e  of life- 

s u s t a i n i n g  p r o c e d u r e s  as l o n g  as the p a t i e n t  is a b l e  to do so. If  a 

q u a l i f i e d  p a t i e n t  is n o t  a b l e  to m a k e  t h e s e  d e c i s i o n s ,  the d e c l a r a t i o n  

g o v e r n s  d e c i s i o n s  r e g a r d i n g  u s e  of l i f e - s u s t a i n i n g  p r o c e d u r e s .

(b) T h i s  c h a p t e r  do e s  n o t  p r o h i b i t  che a p p l i c a t i o n  o f  a n y  m e d ­

ical p r o c e d u r e  o r  i n t e r v e n t i o n ,  i n c l u d i n g  the p r o v i s i o n  o f  n u t r i t i o n  

a n d  h y d r a t i o n ,  c o n s i d e r e d  n e c e s s a r y  to p r o v i d e  c o m f o r t  c a r e  or  a l l e­

v i a t i o n  of pain.

(c) T h e  d e c l a r a t i o n  of a q u a l i f i e d  p a t i e n t  k n o w n  to the a t t e n d­

ing p h y s i c i a n  to b e  p r e g n a n t  h a s  n o  e f f e c t  as l o n g  as it is p r o b a b l e  

th a t  t h e  f e t u s  c o u l d  d e v e l o p  to the p o i n t  o f  li v e  b i r t h  w i t h  c o n t i n u e d  

a p p l i c a t i o n  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s .

Sec. 18. 1 2 . 0 5 0 .  T R A N S F E R  O F  P A T I E N T S .  (a) A n  a t t e n d i n g  p h y s i­

ci a n  w h o  is u n w i l l i n g  to c o m p l y  w i t h  the r e q u i r e m e n t s  of  A S  1 8 . 1 2 . 0 3 0  

or w h o  is u n w i l l i n g  to c o m p l y  w i t h  the d e c l a r a t i o n  of  a q u a l i f i e d  

p a t i e n t  u n d e r  A S  1 8 . 1 2 . 0 4 0  s h a l l  w i t h d r a w  as a t t e n d i n g  p h y s i c i a n  b u t  

the w i t h d r a w a l  is e f f e c t i v e  o n l y  w h e n  the s e r v i c e s  o f  a n o t h e r  a t t e n d­

ing p h y s i c i a n  h a v e  b e e n  o b t a i n e d .

(b) If the p o l i c i e s  o f  a h e a l t h  c a r e  f a c i l i t y  p r e c l u d e  c o m p l i­

an c e  w i t h  t h e  d e c l a r a t i o n  of  a q u a l i f i e d  p a t i e n t  u n d e r  this c n a p t e r , 

th a t  f a c i l i t y  s h a l l  t a k e  a l l  r e a s o n a b l e  s t eps to e f f e c t  the t r a n s f e r
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of t h e  p a t i e n t  to a f a c i l i t y  in w h i c h  t h e  p r o v i s i o n s  of this c h a p t e r  

can b e  c a r r i e d  out.

Sec. 18. 12.060. H M U I I I T I E S . (a) In the a b s e n c e  of  a c t u a l

n o t i c e  of t h e  r e v o c a t i o n  of a d e c l a r a t i o n ,  the f o l l o w i n g ,  w h i l e  a c t i n g  

in a c c o r d a n c e  w i t h  the r e q u i r e m e n t s  o f  th i s  c h a p t e r ,  a r e  n o t  s u b j e c t  

to c i v i l  o r  c r i m i n a l  l i a b i l i t y  or g u i l t y  o f  u n p r o f e s s i o n a l  conduct:

(1) a p h y s i c i a n  w h o  causes t h e  w i t h h o l d i n g  or w i t h d r a w a l  of 

l i f e - s u s t a i n i n g  p r o c e d u r e s  f r o m  a q u a l i f i e d  p a t i e n t ;

(2) a p e r s o n  w h o  p a r t i c i p a t e s  i n  the w i t h h o l d i n g  or w i t h­

dr a w a l  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s  u n d e r  the d i r e c t i o n  or w i t h  the 

a u t h o r i z a t i o n  o f  a p h y s i c i a n ;

(3) the h e a l t h  ca r e  f a c i l i t y  in w h i c h  the w i t h h o l d i n g  or 

w i t h d r a w a l  o c c u r s .

(b) A  p h y s i c i a n ,  a h e a l t h  c a r e  p r o f e s s i o n a l ,  or a h e a l t h  care 

f a c i l i t y  is n o t  s u b j e c t  to civil o r  c r i m i n a l  l i a b i l i t y  f o r  actions 

u n d e r  this c h a p t e r  th a t  a r e  in a c c o r d  w i t h  r e a s o n a b l e  m e d i c a l  s t a n­

dards .

Sec. 10. 1 2 . 0 7 0 .  P Ell A L T  IE S . (a) A n  a t t e n d i n g  p h y s i c i a n  w h o

fails to c o m p l y  w i t h  the d e c l a r a t i o n  o f  a q u a l i f i e d  p a t i e n t  or to m a k e  

the n e c e s s a r y  a r r a n g e m e n t s  to effect a t r a n s f e r  uiider A S  18. 12.050 m a y  

be c i v i l l y  l i a b l e  to the q u a l i f i e d  p a t i e n t  a n d  to the h e i r s  of the 

q u a l i f i e d  p a t i e n t .

(b) A  p e r s o n  w h o  w i l f u l l y  c o n c e a l s ,  c a n c e l s ,  d e f a c e s ,  o b l i t e r­

ates, o r  d a m a g e s  the d e c l a r a t i o n  of a n o t h e r  w i t h o u t  the d e c l a r a n t ' s  

c o n s e n t  or w h o  f a l s i f i e s  or forges a r e v o c a t i o n  of  the d e c l a r a t i o n  of 

a n o t h e r  m a y  b e  c i v i l l y  l i a b l e  to t h e  q u a l i f i e d  p a t i e n t  a n d  to the 

heirs o f  the q u a l i f i e d  pa t i e n t .

Sec. 18. 1 2 . 0 8 0 .  G2LIERAL P R O V I S I O N S .  (a) D e a t h  r e s u l t i n g  f r o m

the w i t h h o l d i n g  or  w i t h d r a w a l  of l i f e - s u s t a i n i n g  p r o c e d u r e s  u n d e r  a 
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d e c l a r a t i o n  and i n  a c c o r d a n c e  w i t h  Ch ic  c h a p t e r  d o e s  n o t ,  f o r  a n y  
p u r p o s e ,  c o n s t i t u t e  a s u i c i d e  o r  h o m i c i d e .

(b) T h e  m a k i n g  o f  a d e c l a r a t i o n  u n d e r  A S  1 0 . 1 2 . 0 1 0  does n o t  

a f f e c t  in a n y  m a n n e r  the sale, p r o c u r e m e n t ,  or i s s u a n c e  of a p o l i c y  of 

life i n s u r a n c e ,  n o r  does it m o d i f y  the terms of  an e x i s t i n g  p o l i c y  o f  

life i n s u r a n c e .  A  p o l i c y  of life i n s u r a n c e  is n o t  l e g a l l y  i m p a i r e d  or 

i n v a l i d a t e d  in a n y  m a n n e r  by the w i t h h o l d i n g  or  w i t h d r a w a l  of l i f e -  

s u s t a i n i n g  p r o c e d u r e s  f r o m  an i n s u r e d  q u a l i f i e d  p a t i e n t ,  n o t w i t h s t a n d­

ing a n y  t e r m  o f  the p o l i c y  to the c o n t r a r y .

(c) A  p h y s i c i a n ,  h e a l t h  care f a c i l i t y ,  or o t h e r  h e a l t h  ca r e  

p r o v i d e r ,  a n d  a h e a l t h  c a r e  serv i c e  p l a n ,  i n s u r e r  i s s u i n g  d i s a b i l i t y  

i n s u r a n c e ,  s e l f - i n s u r e d  e m p l o y e e  w e l f a r e  b e n e f i t  plan, or n o n p r o f i t  

h o s p i t a l  plan, m a y  n o t  r e q u i r e  a p e r s o n  to e x e c u t e  a d e c l a r a t i o n  as a 

c o n a i t i o n  f o r  b e i n g  i n s u r e d  for, or r e c e i v i n g ,  h e a l t h  c a r e  services.

(d) T h i s  c h a p t e r  c r e a t e s  no p r e s u m p t i o n  c o n c e r n i n g  the i n t e n t i o n  

of an  i n d i v i d u a l  w h o  h a s  n o t  e x e c u t e d  a d e c l a r a t i o n  w i t h  r e s p e c t  to 

the u s e ,  w i t h h o l d i n g ,  or  w i t h d r a w a l  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s  in 

the e v e n t  o f  a t e r m i n a l  condition.

(e) N o t h i n g  in this c h a p t e r  i n c r e a s e s  or d e c r e a s e s  she r i g h t  of 

a p a t i e n t  to m a k e  d e c i s i o n s  r e g a r d i n g  u s e  of l i f e - s u s t a i n i n g  p r o c e­

dures as l o n g  as the p a t i e n t  is able to do so, or i m p a i r s  or s u p e r­

cedes a n y  r i g h t  o r  r e s p o n s i b i l i t y  t h a t  a p e r s o n  h a s  to e f f e c t  the 

w i t h h o l d i n g  or w i t h d r a w a l  o f  m e d i c a l  c a r e  in  a l a w f u l  m a n n e r .  In that 

r e s p e c t ,  t h e  p r o v i s i o n s  of this c h a p t e r  a r e  c u n u x  itive.

(f) T h i s  c h a p t e r  does n o t  co n d o n e ,  a u t h o r i z e ,  o r  a p p r o v e  m e r c y  

k i l l i n g  or e u t h a n a s i a .

Sec. 1 3 . 12.090. R E C O G N I T I O N  O F  D E C L A R A T I O N S  E X E C U T E D  IN O T H E R  

STATES. A  d e c l a r a t i o n  e x e c u t e d  in a n o t h e r  s t a t e  o r  a t e r r i t o r y  or 

p o s s e s s i o n  o f  the U n i t e d  S t a t e s  in c o m p l i a n c e  w i t h  t h e  l a w  of that
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j u r i s d i c t i o n  is e f f e c t i v e  for p u r p o s e s  of this c h apter.

Sec. 13. 1 2 . 1 0 0 .  DEFiUITIOi'lS. In this c h a p t e r  

5 ( 1 ) " a t t e n d i n g  p h y s i c i a n "  m e a n s  the p h y s i c i a n  s e l e c t e d  by,

o r  a s s i g n e d  to, the p a t i e n t  w h o  h a s  p r i m a r y  r e s p o n s i b i l i t y  for the 

j t r e a t m e n t  a n d  c a r e  o f  the patient;

5 (2 ) " d e c l a r a t i o n "  m e a n s  a d o c u m e i t  e x e c u t e d  in a c c o r d a n c e

•; w i t h  the r e q u i r e m e n t s  o f  AS 18.12.010;

3 (3) " h e a l t h  ca r e  p r o v i d e r "  m e a n s  a p e r s o n  w h o  is l i c e n s e d ,

a c e r t i f i e d ,  or o t h e r w i s e  a u t h o r i z e d  b y  the lav; o f  this s t a t e  to adrnin-

;q i s t e r  h e a l t h  c a r e  in the ordiiiary c o u r s e  of b u s i n e s s  or p r a c t i c e  o f  a

n  p r o f e s s i o n ;

; 2 (4) " l i f e - s u s t a i n i n g  p r o c e d u r e "  m e a n s  a m e d i c a l  p r o c e d u r e

, 3 o r  i n t e r v e n t i o n  that, w h e n  a d m i n i s t e r e d  to a q u a l i f i e d  patient, w i l l

i.; s e r v e  o n l y  to p r o l o n g  the d ying p r o c e s s ;  " l i f e - s u s t a i n i n g  p r o c e d u r e "

ir, d o e s  n o t  i n c l u d e  n u t r i t i o n  or h y d r a t i o n ;

k j: (5) " p h y s i c i a n "  m e a n s  a p e r s o n  l i c e n s e d  to p r a c t i c e  rnedi-

17 c i n e  in th i s  s t a t e  or a n  o f f i c e r  in t h e  r e g u l a r  m e d i c a l  s e r v i c e  of t h e

,3 , a r m e d  s e r v i c e s  of  the U n i t e d  States o r  the U n i t e d  S t a t e s  P u b l i c  H e a l t h

19 S e r v i c e  w h i l e  in  the d i s c h a r g e  of t h e i r  o f f i c i a l  d u t ies, or w h i l e

20 v o l u n t e e r i n g  s e r v i c e s  w i t h o u t  pay or o t h e r  r e m u n e r a t i o n  to a hospital,

31 c l i n i c ,  m e d i c a l  o f f i c e ,  or o t h e r  m e d i c a l  f a c i l i t y  in the state;

22 (6 ) " q u a l i f i e d  p a t i e n t "  m e a n s  a p a t i e n t  w h o  has e x e c u t e d  a

23 d e c l a r a t i o n  in a c c o r d a n c e  w i t h  this c h a p t e r  a n d  w h o  h a s  b e e n  deter-

•4 m i n e d  b y  t h e  a t t e n d i n g  p h y s i c i a n  to b e  in a t e r m i n a l  c o n d i t i o n ;

75 (7) " t e r m i n a l  c o n d i t i o n "  m e a n s  a p r o g r e s s i v e  i n c u r a b l e  or

G i r r e v e r s i b l e  c o n d i t i o n  that, w i t h o u t  t h e  a d m i n i s t r a t i o n  of life-sus-

, 7 t a i n i n g  p r o c e d u r e s ,  w i l l ,  in the o p i n i o n  of the a t t e n d i n g  physician,

r e s u l t  in d e a t h  w i t h i n  a r e l a t i v e l y  s h o r t  time.

*  Sec. 2. T h i s  A c t  t a kes effect i m m e d i a t e l y  in a c c o r d a n c e  w i t h  
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Or i g i n a l  sponsors; E l i a s o n ,  Z i e g l e r ,  
V . F i s c h e r ,  et al

I N  T H E  S E N A T E  B Y  T H E  J M P T C I A R Y  C O M M I T T E E

H O U S E  C S  F O R  C S  F O R  S E N A T E  B I L L  NO. H O  ( J u d i c i a r y )

IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to t h e  r i g h t s  o f  t h e  t e r m i n a l l y  ill;

a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  IT  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  18 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  12. R I G H T S  O F  T E R M I N A L L Y  ILL.

Sec. 1 8 . 1 2 . 0 1 0 .  D E C L A R A T I O N  R E L A T I N G  T O  USE- O F  L I F E - S U S T A I N I N G  

P R O C E D U R E S .  (a) A  c o m p e t e n t  p e r s o n  w h o  is at l e a s t  18 y e a r s  o l d  m a y  

e x e c u t e  a d e c l a r a t i o n  at a n y  t i m e  d i r e c t i n g  t h a t  l i f e - s u s t a i n i n g  

p r o c e d u r e s  b e  w i t h h e l d  o r  w i t h d r a w n  f r o m  t h a t  p e r s o n ;  b u t  the d e c l a r a­

t i o n  is g i v e n  o p e r a t i v e  e f f e c t  o n l y  if t h e  d e c l a r a n t ' s  c o n d i t i o n  is 

d e t e r m i n e d  to b e  t e r m i n a l  a n d  t h e  d e c l a r a n t  is n o t  a b l e  to m a k e  t r e a t­

m e n t  d e c i s i o n s .  T h e  d e c l a r a t i o n  s h a l l  b e  s i g n e d  b y  the d e c l a r a n t ,  or 

a n o t h e r  at t h e  d e c l a r a n t ' s  d i r e c t i o n ,  a n d  in e i t h e r  ca s e  s h a l l  be 

w i t n e s s e d  b y  t w o  p e r s o n s  o r  s i g n e d  in t h e  p r e s e n c e  o f  a n o t a r y  p u b lic. 

A n y  p e r s o n  g e n e r a l l y  c o m p e t e n t  to b e  a w i t n e s s  or  a n o t a r y  p u b l i c  m a y  

a c t  as a w i t n e s s  to t h e  d e c l a r a t i o n  e x c e p t  a p e r s o n  or n o t a r y  p u b l i c  

w h o  is

(1) r e l a t e d  to t h e  d e c l a r a n t  b y  b l o o d  o r  m a r r i a g e ;

(2) e n t i t l e d  t o  a p o “t i o n  o f  the e s t a t e  o f  the d e c l a r a n t  

u n d e r  a w i l l  of  the d e c l a r a n t  o r  a c o d i c i l  to t h e  w i l l  t h e n  e x i s t i n g  

or, at t h e  t i m e  o f  t h e  d e c l a r a t i o n ,  b y  o p e r a t i o n  o f  l a w  then e x i s t i n g ;

(3) a c l a i m a n t  a g a i n s t  . a p o r t i o n  o f  t h e  e s t a t e  o f  the 

d e c l a r a n t  at t h e  t i m e  o f  t h e  d e c l a r a n t ' s  d e a t h  at  the ti m e  o f  the 

e x e c u t i o n  o f  the d e c l a r a t i o n ;
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( 4 )
m e d i c a l  c a r e ;

(5)

d i r e c t l y  f i n a n c i a l l y  r e s p o n s i b l e  f o r  the d e c l a r a n t ' s

a n  e m p l o y e e  o f  a h e a l t h  c a r e  f a c i l i t y  p r o v i d i n g  

s e r v i c e s  to  t h e  d e c l a r a n t  at t h e  t i m e  o f  e x e c u t i o n  o f  the d e c l a r a t i o n .

(b) I t  is t h e  r e s p o n s i b i l i t y  o f  t h e  d e c l a r a n t  to n o t i f y  the 

d e c l a r a n t ' s  p h y s i c i a n  o f  the d e c l a r a t i o n .  A  p h y s i c i a n  or o t h e r  h e a l t h  

c a r e  p r o v i d e r  w h o  xs p r o v i d e d  a c o p y  o f  the d e c l a r a t i o n  s h a l l  m a k e  it 

a p a r t  of  t h e  d e c l a r a n t ' s  m e d i c a l  r e c o r d s .

(c) A  d e c l a r a t i o n  may, b u t  n e e d  no t ,  oe in t h e  f o l l o w i n g  form:

D E C L A R A T I O N

If I s h o u l d  h a v e  a n  i n c u r a b l e  o r  i r r e v e r s i b l e  c o n d i t i o n  t h a t  w i l l  

c a u s e  m y  d e a t h  w i t h i n  a r e l a t i v e l y  s h o r t  t i m e ,  it is m y  d e s i r e  t h a t  m y  

l i f e  n o t  b e  p r o l o n g e d  b y  a d m i n i s t r a t i o n  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s .  

If m y  c o n d i t i o n  is t e r m i n a l  a n d  I a m  u n a b l e  t o  p a r t i c i p a t e  in d e­

c i s i o n s  r e g a r d i n g  m y  m e d i c a l  t r e a t m e n t ,  I d i r e c t  m y  a t t e n d i n g  p h y­

s i c i a n  t o  w i t h h o l d  o r  w i t h d r a w  p r o c e d u r e s  t h a t  m e r e l y  p r o l o n g  the 

d y i n g  p r o c e s s  a n d  a r e  n o t  n e c e s s a r y  t o  m y  c o m f o r t  or to a l l e v i a t e  

pain.

S i g n e d  t h i s ____________________________ d a y  of_____________________ ,  .

S i g n a t u r e ________________________________

C i t y ,  B o r o u g h  a n d  S t a t e  o f  R e s i d e n c e __________________________________

T h e  d e c l a r a n t  is k n o w n  to m e  a n d  v o l u n t a r i l y  s i g n e d  this d o c u m e n t  

in m y  p r e s e n c e .

W i t n e s s ___________________________________

Add) e s s ___________________________________

W i t n e s s ___________________________________

A d d r e s s  ______

(d) A  p h y s i c i a n  o r  h e a l t h  c a r e  p r o v i d e r  m a y  pre s u m e ,  in the

a b s e n c e  o f  a c t u a l  n o t i c e  to t h e  c o n t r a r y ,  t h a t  the d e c l a r a t i o n  
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c o m p l i e s  w i t h  t h i s  c h a p t e r  a n d  is v a l i d .

Sec. 1 8 . 1 2 . 0 2 0 .  R E V O C A T I O N  O F  DECLARATION. (a) A  d e c l a r a t i o n

m a y  be  r e v o k e d  a t  a n y  t i m e  a n d  in a n y  m a n n e r  by  w h i c h  the d e c l a r a n t  is

a b l e  to c o m m u n i c a t e  an i n t e n t  to r e v o k e ,  w i t h o u t  r e g a r d  to m e n t a l  or

p h y s i c a l  c o n d i t i o n .  A  r e v o c a t i o n  is o n l y  e f f e c t i v e  as to the a t t e n d­

ing p h y s i c i a n  or  a n y  h e a l t h  c a r e  p r o v i d e r  a c t i n g  u n d e r  the g u i d a n c e  of 

t h a t  p h y s i c i a n  u p o n  c o m m u n i c a t i o n  to the p h y s i c i a n  or  h e a l t h  care 

p r o v i d e r  b y  the d e c l a r a n t  o r  b y  a n o t h e r  to w h o m  the r e v o c a t i o n  was 

c o m m u n i c a t e d .

(b) T h e  a t t e n d i n g  p h y s i c i a n  or  h e a l t h  c a r e  p r o v i d e r  s h a l l  m a k e  

the r e v o c a t i o n  a p a r t  o f  t h ’ d e c l a r a n t ' s  m e d i c a l  record.

Sec. 1 8 . 1 2 . 0 3 0 .  R E C  T I D I N G  D E T E R M I N A T I O N  O F  T E R M I N A L  C O N D I T I O N  

A N D  C O N T E N T S  O F  D E C L A R A T I O N .  W h e n  a n  a t t e n d i n g  p h y s i c i a n  w h o  h a s  b e e n  

n o t i f i e d  o f  t h e  e x i s t e n c e  a n d  c o n t e n t s  of  a d e c l a r a t i o n  d e t e r m i n e s  

that the d e c l a r a n t  is in a t e r m i n a l  c o n d i t i o n ,  the p h y s i c i a n  s h a l l  

r e c o r d  th a t  d e t e r m i n a t i o n  a n d  the c o n t e n t s  of t h e  d e c l a r a t i o n  in the 

d e c l a r a n t ' s  m e d i c a l  r e c ord.

Sec. 1 8 . 1 2 . 0 4 0 .  T R E A T M E N T  O F  Q U A L I F I E D  P A T I E N T S .  (a) A  q u a l­

if i e d  p a t i e n t  h a s  the r i g h t  to m a k e  d e c i s i o n s  r e g a r d i n g  u s e  of life- 

s u s t a i n i n g  p r o c e d u r e s  as l o n g  as t h e  p a t i e n t  is a b l e  to do so. If a 

q u a l i f i e d  p a t i e n t  is n o t  a b l e  to m a k e  t h e s e  d e c i s i o n s ,  the d e c l a r a t i o n  

g o v e r n s  d e c i s i o n s  r e g a r d i n g  u s e  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s .

(b) T h i s  c h a p t e r  d o e s  n o t  p r o h i b i t  the a p p l i c a t i o n  o f  a n y  m e d ­

ical p r o c e d u r e  o r  i n t e r v e n t i o n ,  i n c l u d i n g  the p r o v i s i o n  of n u t r i t i o n  

a n d  h y d r a t i o n ,  c o n s i d e r e d  n e c e s s a r y  to p r o v i d e  c o m f o r t  c a r e  or a l l e­

v i a t i o n  of pain.

(c) T h e  d e c l a r a t i o n  o f  a q u a l i f i e d  p a t i e n t  k n o w n  to the a t t e n d­

in g  p h y s i c i a n  to b e  p r e g n a n t  h a s  n o  e f f e c t .

Sec. 18. 1 2 . 0 5 0 .  T R A N S F E R  O F  P A T I E N T S .  (a) An a t t e n d i n g
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p h y s i c i a n  w h o  is u n w i l l i n g  to c o m p l y  w i t h  t h e  r e q u i r e m e n t s  of 

AS 1 8 . 1 2 . 0 3 0  o r  w h o  is u n w i l l i n g  to c o m p l y  w i t h  t h e  d e c l a r a t i o n  of a 

q u a l i f i e d  p a t i e n t  u n d e r  A S  1 8 . 1 2 . 0 4 0  s h a l l  w i t h d r a w  as a t t e n d i n g  

p h y s i c i a n  b u t  t h e  w i t h d r a w a l  is ' e f f e c t i v e  o n l y  w h e n  the s e r v i c e s  of _| 

an o t h e r  a t t e n d i n g  p h y s i c i a n  h a v e  b e e n  o b t a i n e d .

(b) I f  t h e  p o l i c i e s  o f  a h e a l t h  c a r e  f a c i l i t y  p r e c l u d e  c o m p l i­

ance w i t h  t h e  d e c l a r a t i o n  o f  a q u a l i f i e d  p a t i e n t  u n d e r  this c h apter, 

that f a c i l i t y  s h a l l  t a k e  a l l  r e a s o m M e  s t e p s  t o  e f f e c t  the t r a n s f e r  

of the p a t i e n t  to a f a c i l i t y  i n  w h i c h  the p r o v i s i o n s  of this c h a p t e r  

can be c a r r i e d  out.

Sec. 1 8 . 1 2 . 0 6 0 .  I M M U N I T I E S , (a) I n  t h e  a b s e n c e  o f  a c t u a l

no t i c e  o f  t h e  r e v o c a t i o n  of a d e c l a r a t i o n ,  t h e  f o l l o w i n g ,  w h i l e  a c t i n g  

in a c c o r d a n c e  w i t h  t h e  r e q u i r e m e n t s  o f  t h i s  c h a p t e r ,  a r e  n o t  s u b j e c t  

to civil o r  c r i m i n a l  l i a b r  i t y  o r  g u i l t y  o f  u n p r o f e s s i o n a l  c o n d u c t :

(1) a p h y s i c i a n  w h o  c a u s e s  t h e  w i t h h o l d i n g  or w i t h d r a w a l  of 

l i f e - s u s t a i n i n g  p r o c e d u r e s  f r o m  a q u a l i f i e d  p a t i e n t ;

(2) a  p e r s o n  w h o  p a r t i c i p a t e s  in t h e  w i t h h o l d i n g  or w i t h­

drawal of  I f ^ e - s u s t a i n i n g  p r o c e d u r e s  u n d e r  t h e  d i r e c t i o n  or w i t h  the 

a u t h o r i z a t i o n  o f  a p h y s i c i a n ;

(3) the h e a l t h  c a r e  f a c i l i t y  i n  w h i c h  t h e  w i t h h o l d i n g  or 

w i t h d r a w a l  o c c u r s .

(b) A  p h y s i c i a n ,  a h e a l t h  c a r e  p r o f e s s i o n a l ,  or a h e a l t h  care 

f a c i l i t y  is n o t  s u b j e c t  to c i v i l  or  c r i m i n a l  l i a b i l i t y  for a c t i o n s  

u nder this c h a p t e r  t h a t  a r e  in  a c c o r d  w i t h  r e a s o n a b l e  m e d i c a l  s t a n­

dards.

Se'c. 1 8 . 1 2 . 0 7 0 .  P E N A L T I E S .  (a) A n  a t t e n d i n g  p h y s i c i a n  w h oI
fails to c o m p l y  w i t h  the d e c l a r a t i o n  o f  a q u a l i f i e d  p a t i e n t  or to ma k e

j

the n e c e s s a r y  a r r a n g e m e n t s  to e f f e c t  a t r a n s f e r  u n d e r  A S  1 8 . 1 2 . 0 5 0  may

be c i v i l l y  l i a b l e  to t h e  q u a l i f i e d  p a t i e n t  a n d  to the h e i r s  of  the] 
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q u a l i f i e d  p a t i e n t .

(b) A  p e r s o n  w h o  w i l f u l l y  c o n c e a l s ,  c a n c e l s ,  d e f a c e s ,  o b l i t e r­

ates,  or d a m a g e s  t h e  d e c l a r a t i o n  o f  a n o t h e r  w i t h o u t  t h e  d e c l a r a n t ' s  

c o n s e n t  o r  w h o  f a l s i f i e s  o r  f o r g e s  a r e v o c a t i o n  o f  t h e  d e c l a r a t i o n  of 

a n o t h e r  m a y  b e  c i v i l l y  l i a b l e  to t h e  q u a l i f i e d  p a t i e n t  a n d  to the 

h e i r s  of  the q u a l i f i e d  p a t i e n t .

Sec. 1 8 . 1 2 . 0 8 0 .  G E N E R A L  P R O V I S I O N S .  (a) D e a t h  r e s u l t i n g  f r o m  

the w i t h h o l d i n g  o r  w i t h d r a w a l  o f  l i f e - s u s t a i n i n g  p r o c e d u i c s  u n d e r  a 

d e c l a r a t i o n  a n d  in a c c o r d a n c e  w i t h  t h i s  c h a p c e r  d o e s  n o t ,  f o r  a n y  

p u r p o s e ,  c o n s t i t u t e  a s u i c i d e  o r  h o m i c i d e .

(b) T h e  m a k i n g  o f  a d e c l a r a t i o n  u n d e r  A S  1 8 . 1 2 . 0 1 0  d o e s  n o t  

a f f e c t  in a n y  m a n n e r  t h e  s ale, p r o c u r e m e n t ,  o r  i s s u a n c e  o f  a p o l i c y  of 

l i f e  i n s u r a n c e ,  n o r  d o e s  it m o d i f y  the t e r m s  o f  a n  e x i s t i n g  p o l i c y  of 

l i f e  i n s u r a n c e .  A  p o l i c y  o f  l i f e  i n s u r a n c e  is n o t  l e g a l l y  i m p a i r e d  or 

i n v a l i d a t e d  i n  a n y  m a n n e r  b y  the w i t h h o l d i n g  o r  w i t h d r a w a l  o f  life- 

s u s t a i n i n g  p r o c e d u r e s  f r o m  a n  i n s u r e d  q u a l i f i e d  p a t i e n t ,  n o t w i t h s t a n d­

in g  any t e r m  o f  the p o l i c y  to t h e  c o n t r a r y .

(c) A  p h y s i c i a n ,  h e a l t h  c a r e  f a c i l i t y ,  o r  o t h e r  h e a l t h  ca r e  

p r o v i d e r ,  a n d  a h e a l t h  c a r e  s e r v i c e  p l an, i n s u r e r  i s s u i n g  d i s a b i l i t y  

i n s u r a n c e ,  s e l f - i n s u r e d  e m p l o y e e  w e l f a r e  b e n e f i t  p l a n ,  or n o n p r o f i t  

h o s p i t a l  p l a n ,  m a y  n o t  r e q u i r e  a p e r s o n  to e x e c u t e  a d e c l a r a t i o n  as a 

c o n d i t i o n  f o r  b e i n g  i n s u r e d  for, or  r e c e i v i n g ,  h e a l t h  c a r e  s e r v i c e s .

(d) T h i s  c h a p t e r  c r e a t e s  n o  p r e s u m p t i o n  c o n c e r n i n g  the i n t e n t i o n  

of  a n  i n d i v i d u a l  w h o  h a s  n o t  e x e c u t e d  a d e c l a r a t i o n  w i t h  r e s p e c t  to 

the use, w i t h h o l d i n g ,  o r  w i t h d r a w a l  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s  in 

the e v e n t  of  a t e r m i n a l  c o n d i t i o n .

(e) N o t h i n g  in  t h i s  c h a p t e r  i n c r e a s e s  o r  d e c r e a s e s  the r i g h t  of 

a p a t i e n t  to m a k e  d e c i s i o n s  r e g a r d i n g  u s e  o f  l i f e - s u s t a i n i n g  proce-
v.

..es as l o n g  as t h e  p a t i e n t  is a b l e  to d o  so, o r  i m p a i r s  or
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s u p e r c e d e s  a n y  r i g h t  o r  r e s p o n s i b i l i t y  t h a t  a p e r s o n  h a s  t o  e f f e c t  t h e  

w i t h h o l d i n g  o r  w i t h d r a w a l  o f  m e d i c a l  c a r e  i n  a l a w f u l  m a n n e r .  I n  t h a t  

r e s p e c t ,  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  a r e  c u m u l a t i v e .

(f) T h i s  c h a p t e r  d o e s  n o t  c o n d o n e ,  a u t h o r i z e ,  o r  a p p r o v e  me r cy  

k i l l i n g  o r  e u t h a n a s i a .
S e c .  18 .12 .090.  RECOGNITION OF DECLARATIONS EXECUTED IN OTHER j

STATES. A d e c l a r a t i o n  e x e c u t e d  i n  a n o t h e r  s t a t e  o f  a  t e r r i t o r y  o r  

p o s s e s s i o n  o f  t a e  U n i t e d  S t a t e s  i s  e f f e c t i v e  f o r  p u r p o s e s  o f  t h i s  

c h a p t e r  i f  t h e  d e c l a r a t i o n  wa s  e x e c u t e d  i n  m a n n e r  c o n s i s t e n t  w i t h  

AS 18.12 .010 .

S e c .  18 .12 .100 .  DEFINITIONS.  I n  t h i s  c h a p t e r

(1) " a t t e n d i n g  p h y s i c i a n "  m e a n s  t h e  p h y s i c i a n  s e l e c t e d  by ,  

o r  a s s i g n e d  t o ,  t h e  p a t i e n t  who h a s  p r i m a r y  r e s p o n s i b i l i t y  f o r  t h e  

t r e a t m e n t  a n d  c a r e  o f  t h e  p a t i e n t ;  j

(2) " d e c l a r a t i o n "  m ea n s  a  d o c u m e n t  e x e c u t e d  i n  a c c o r d a n c e  

w i t h  t h e  r e q u i r e m e n t s  o f  AS 18 .12 .010;

(3) " h e a l t h  c a r e  p r o v i d e r "  m e a n s  a p e r s o n  who i s  l i c e n s e d ,  ' 

c e r t i f i e d ,  o r  o t h e r w i s e  a u t h o r i z e d  by t h e  l aw  o f  t h i s  s t a t e  t o  a d m i n ­

i s t e r  h e a l t h  c a r e  i n  t h e  o r d i n a r y  c o u r s e  o f  b u s i n e s s  o r  p r a c t i c e  o f  a 

p r o f e s s i o n ;

(4) " l i f e - s u s t a i n i n g  p r o c e d u r e "  m ea n s  a  m e d i c a l  p r o c e d u r e  ■

o r  i n t e r v e n t i o n  t h a t ,  when a d m i n i s t e r e d  t o  a q u a l i f i e d  p a t i e n t ,  w i l l  j

s e r v e  o n l y  t o  p r o l o n g  t h e  d y i n g  p r o c e s s ;  " l i f e - s u s t a i n i n g  p r o c e d u r e "  i

d o e s  n o t  i n c l u d e  n u t r i t i o n  o r  h y d r a t i o n ;

(5) " p h y s i c i a n "  m e a n s  a  p e r s o n  l i c e n s e d  t o  p r a c t i c e  m e d i ­

c i n e  i n  t h i s  s t a t e  o r  a n  o f f i c e r  i n  t h e  r e g u l a r  m e d i c a l  s e r v i c e  o f  t h e  

a rm ed  s e r v i c e s  o f  t h e  U n i t e d  S t a t e s  o r  t h e  U n i t e d  S t a t e s  P u b l i c  H e a l t h  

S e r v i c e  w h i l e  i n  t h e  d i s c h a r g e  o f  t h e i r  o f f i c i a l  d u t i e s ,  o r  w h i l e

v o l u n t e e r i n g  s e r v i c e s  w i t h o u t  p a y  o r  o t h e r  r e m u n e r a t i o n  t o  a h o s p i t a l ,
HCS CSSB 1A0(Jud) -6- I
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c l i n i c ,  m e d i c a l  o f f i c e ,  o r  o t h e r  m e d i c a l  f a c i l i t y  i n  t h e  s t a t e ;

(6) " q u a l i f i e d  p a t i e n t "  m e a n s  a  p a t i e n t  who h a s  e x e c u t e d  a 

d e c l a r a t i o n  i n  a c c o r d a n c e  w i t h  t h i s  c h a p t e r  a n d  who h a s  b e e n  d e t e r ­

m i n e d  by  t h e  a t t e n d i n g  p h y s i c i a n  t o  b e  i n  a  t e r m i n a l  c o n d i t i o n ;

(7) " t e r m i n a l  c o n d i t i o n "  m e a n s  a p r o g r e s s i v e  i n c u r a b l e  o r  

i r r e v e r s i b l e  c o n d i t i o n  t h a t ,  w i t h o u t  t h e  a d m i n i s t r a t i o n  o f  l i f e - s u s ­

t a i n i n g  p r o c e d u r e s ,  w i l l ,  i n  t h e  o p i n i o n  o f  t h e  a t t e n d i n g  p h y s i c i a n ,  

r e s u l t  i n  d e a t h  w i t h i n  a r e l a t i v e l y  s h o r t  t i m e .

* S e c .  2. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  AS 01.-

10.070(c) .

-7- HCS CSSB 140(Jud)
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Rerrier
5/10/85 v

O r i g i n a l  s p o n s o r s :  E l i a s o n ,  Z i e g l e r ,
V . F i s c h e r ,  e t  a l

IN THE SENATE BY THE JUDICIARY COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 140 ( J u d i c i a r y )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL

F o r  a n  A c t  e n t i t l e d ; "An A c t  r e l a t i n g  t o  t h e  r i g h t s  o f  t h e  t e r m i n a l l y  i l l ;

a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 18 i s  amend e d  by  a d d i n g  a new c h a p t e r  t o  r e a d :

CHAPTER 1?.. RIGHTS OF TERMINALLY ILL.

Se c .  18 .12 .010 .  DECLARATION RELATING TO USE OF LIFE-SUSTAINING

PROCEDURES. (a) A c o m p e t e n t  p e r s o n  whc i s  a t  l e a s t  18 y e a r s  o l d  may

e x e c u t e  a  d e c l a r a t i o n  a t  a n y  t i m e  d i r e c t i n g  t h a t  l i f e - s u s t a i n i n g  

p r o c e d u r e s  b e  w i t h h e l d  o r  w i t h d r a w n  f r o m  t h a t  p e r s o n ;  b u t  t h e  d e c l a r a ­

t i o n  i s  g i v e n  o p e r a t i v e  e f f e c t  o n l y  i f  t h e  d e c l a r a n t ' s  c o n d i t i o n  i s  

d e t e r m i n e d  t o  b e  t e r m i n a l  a n d  t h e  d e c l a r a n t  i s  n o t  a b l e  t o  make t r e a t ­

m e n t  d e c i s i o n s .  The  d e c l a r a t i o n  s h a l l  b e  s i g n e d  by  t h e  d e c l a r a n t ,  o r  

a n o t h e r  a t  t h e  d e c l a r a n t ' s  d i r e c t i o n ,  a n d  i n  e i t h e r  c a s e  s h a l l  b e  

w i t n e s s e d  b y  two  p e r s o n s .  Any p e r s o n  g e n e r a l l y  c o m p e t e n t  t o  b e  a 

w i t n e s s  may a c t  a s  a  w i t n e s s  t o  t h e  d e c l a r a t i o n .  A p h y s i c i a n  o r  

h e a l t h  c a r e  p r o v i d e r  may p r e s u m e ,  i n  t h e  a b s e n c e  o f  a c t u a l  n o t i c e  t o  

t h e  c o n t r a r y ,  t h a t  t h e  d e c l a r a t i o n  c o m p l i e s  w i t h  t h i s  c h a p t e r  a n d  i s  

v a l i d .

(b) I t  i s  t h e  r e s p o n s i b i l i t y  o f  t h e  d e c l a r a n t  t o  n o t i f y  t h e  

d e c l a r a n t ' s  p h y s i c i a n  o f  t h e  d e c l a r a t i o n .  A p h y s i c i a n  o r  o t h e r  h e a l t h  

c a r e  p r o v i d e r  who i s  p r o v i d e d  a c o p y  o f  t h e  d e c l a r a t i o n  s h a l l  make  i t  

a p a r t  o f  t h e  d e c l a r a n t ' s  m e d i c a l  r e c o r d s .

(c) A d e c l a r a t i o n  may,  b u t  n e e d  n o t ,  b e  i n  t h e  f o l l o w i n g  f o rm :

DECLARATION
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I f  I  s h o u l d  h a v e  a n  i n c u r a b l e  o r  i r r e v e r s i b l e  c o n d i t i o n  t h a t  w i l l  

c a u s e  my d e a t h  w i t h i n  a r e l a t i v e l y  s h o r t  t i m e ,  i t  i s  my d e s i r e  t h a t  my 

l i f e  n o t  b e  p r o l o n g e d  by  a d m i n i s t r a t i o n  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s .  

I f  my c o n d i t i o n  i s  t e r m i n a l  a n d  I  am u n a b l e  t o  p a r t i c i p a t e  i n  d e ­

c i s i o n s  r e g a r d i n g  my m e d i c a l  t r e a t m e n t ,  I  d i r e c t  my a t t e n d i n g  p h y ­

s i c i a n  t o  w i t h h o l d  o r  w i t h d r a w  p r o c e d u r e s  t h a t  m e r e l y  p r o l o n g  t h e  

d y i n g  p r o c e s s  a n d  a r e  n o t  n e c e s s a r y  t o  my c o m f o r t  o r  t o  a l l e v i a t e  

p a i n .

I  [ ] do  [ ] do n o t  d e s i r e  t h a t  n u t r i t i o n  o r  h y d r a t i o n  b e

p r o v i d e d  b y  g a s t r i c  t u b e  o r  i n t r a v e n o u s l y  i f  n e c e s s a r y .

S i g n e d  t h i s ___________________________day  o f _____________________,  .

S i g n a t u r e _______________________________

C i t y ,  B o r o u g h  a n d  S t a t e  o f  R e s i d e n c e ___________________________________

The  d e c l a r a n t  i s  known t o  me a n d  v o l u n t a r i l y  s i g n e d  t h i s  do cumen t  
i n  my p r e s e n c e .  • .

W i t n e s s _________________________________

A d d r e s s _________________________________

W i t n e s s _________________________________

A d d r e s s ______________________

S e c .  18 .12 .020 .  REVOCATION OF DECLARATION. (a) A d e c l a r a t i o n

may b e  r e v o k e d  a t  a n y  t i m e  a n d  i n  a n y  m a n n e r  b y  w h i c h  t h e  d e c l a r a n t  i s

a b l e  t o  c o m m u n i c a t e  a n  i n t e n t  t o  r e v o k e ,  w i t h o u t  r e g a r d  t o  m e n t a l  o r

p h y s i c a l  c o n d i t i o n .  A r e v o c a t i o n  i s  o n l y  e f f e c t i v e  a s  t o  t h e  a t t e n d ­

i n g  p h y s i c i a n  o r  a n y  h e a l t h  c a r e  p r o v i d e r  a c t i n g  u n d e r  t h e  g u i d a n c e  o f  

t h a t  p h y s i c i a n  u p o n  c o m m u n i c a t i o n  t o  t h e  p h y s i c i a n  o r  h e a l t h  c a r e  

p r o v i d e r  b y  t h e  d e c l a r a n t  o r  b y  a n o t h e r  t o  whom t h e  r e v o c a t i o n  was 
c o m m u n i c a t e d .

(b) The  a t t e n d i n g  p h y s i c i a n  o i  n e a l t h  c a r e  p r o v i d e r  s h a l l  make

t h e  r e v o c a t i o n  a p a r t  o f  t h e  d e c l a r a n t ' s  m e d i c a l  r e c o r d .
HCS CSSB 1 AO(Jud) -2-
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S e c ,  18 .12 .030 .  RECORDING DETERMINATION OF TERMINAL CONDITION 

AND CONTENTS OF DECLARATION. When a n  a t t e n d i n g  p h y s i c i a n  who h a s  b e e n  

n o t i f i e d  o f  t h e  e x i s t e n c e  a nd  c o n t e n t s  o f  a d e c l a r a t i o n  d e t e r m i n e s  

t h a t  t h e  d e c l a r a n t  i s  i n  a t e r m i n a l  c o n d i t i o n ,  t h e  p h y s i c i a n  s h a l l  

r e c o r d  t h a t  d e t e r m i n a t i o n  a n d  t h e  c o n t e n t s  o f  t h e  d e c l a r a t i o n  i n  t h e  

d e c l a r a n t ' s  m e d i c a l  r e c o r d .

S e c .  18 .12 .040 .  TREATMENT OF QUALIFIED PATIENTS. (a) A q u a l ­

i f i e d  p a t i e n t  h a s  t h e  r i g h t  t o  make d e c i s i o n s  r e g a r d i n g  u s e  o f  l i f e -  

s u s t a i n i n g  p r o c e d u r e s  a s  l o n g  a s  t h e  p a t i e n t  i s  a b l e  t o  do  s o .  I f  a 

q u a l i f i e d  p a t i e n t  i s  n o t  a b l e  t o  make t h e s e  d e c i s i o n s ,  t h e  d e c l a r a t i o n  

g o v e r n s  d e c i s i o n s  r e g a r d i n g  u s e  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s .

(b) T h i s  c h a p t e r  d o e s  n o t  p r o h i b i t  t h e  a p p l i c a t i o n  o f  any  med­

i c a l  p r o c e d u r e  o r  i n t e r v e n t i o n ,  i n c l u d i n g  t h e  p r o v i s i o n  o f  n u t r i t i o n  

a nd  h y d r a t i o n ,  c o n s i d e r e d  n e c e s s a r y  t o  p r o v i d e  c o m f o r t  c a r e  o r  a l l e ­

v i a t i o n  o f  p a i n .  The  d e c l a r a t i o n  may p r o v i d e  t h a t  t h e  d e c l a r a n t  do e s  

n o t  w a n t  n u t r i t i o n  o r  h y d r a t i o n  a d m i n i s t e r e d  i n t r a v e n o u s l y  o r  by  

g a s t r i c  t u b e .

S e c .  18. 12.050.  TRANSFER OF ^ATIENTS. (a) An a t t e n d i n g  p h y s4 - 

c i a n  who i s  u n w i l l i n g  t o  c om p l y  w i t h  t h e  r e q u i r e m e n t s  o f  AS 18.12.030 

o r  who i s  u n w i l l i n g  t o  c om p l y  w i t h  t h e  d e c l a r a t i o n  o f  a  q u a l i f i e d  

p a t i e n t  u n d e r  AS 18.12.040 s h a l l  w i t h d r a w  a s  a t t e n d i n g  p h y s i c i a n  b u t  

t h e  w i t h d r a w a l  . i s  e f f e c t i v e  o n l y  when t h e  s e r v i c e s  o f  a n o t h e r  a t t e n d ­

i n g  p h y s i c i a n  h a v e  b e e n  o b t a i n e d .

(b) I f  t h e  p o l i c i e s  o f  a . e a l t h  c a r e  f a c i l i t y  p r e c l u d e  

c o m p l i a n c e  w i t h  t h e  d e c l a r a t i o n  o f  a  q u a l i f i e d  p a t i e n t  u n d e r  t h i s  

c h a p t e r ,  t h a t  f a c i l i t y  s h a l l  t a k e  a l l  r e a s o n a b l e  s t e p s  t o  e f f e c t  t h e  

t r a n s f e r  o f  t h e  p a t i e n t  t o  a f a c i l i t y  i n  w h i c h  t h e  p r o v i s i o n s  o f  t h i s  

c h a p t e r  c a n  b e  c a r r i e d  o u t .

S e c .  18 .12 .060.  IMMUNITIES. (a) I n  t h e  a b s e n c e  o f  a c t u a l
-3- HCS CSSB 140(Jud)
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n o t i c e  o f  t h e  r e v o c a t i o n  o f  a d e c l a r a t i o n , t h e  f o l l o w i n g ,  w h i l e  a c t i n g  

i n  a c c o r d a n c e  w i t h  t h e  r e q u i r e m e n t s  o f  t h i s  c h a p t e r ,  a r e  n o t  s u b j e c t  

t o  c i v i l  o r  c r i m i n a l  l i a b i l i t y  o r  g u i l t y  o f  u n p r o f e s s i o n a l  c o n d u c t :

(1) a  p h y s i c i a n  who c a u s e s  t h e  w i t h h o l d i n g  o r  w i t h d r a w a l  o f  

l i f e - s u s t a i n i n g  p r o c e d u r e s  f r om  a q u a l i f i e d  p a t i e n t -

(2) a p e r s o n  who p a r t i c i p a t e s  i n  t h e  w i t h h o l d i n g  o r  w i t h ­

d r a w a l  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s  u n d e r  t h e  d i r e c t i o n  o r  w i t h  t h e  

a u t h o r i z a t i o n  o f  a  p h y s i c i a n ;

(3) t h e  h e a l t h  c a r e  f a c i l i t y  i n  w h i c h  t h e  w i t h h o l d i n g  o r  

w i t h d r a w a l  o c c u r s .

(b) A  p h y s i c i a n ,  a h e a l t h  care p r o f e s s i o n a l ,  o r  a h e a l t h  ca r e 

f a c i l i t y  is n o t  s u b j e c t  to civil o r  c r i m i n a l  l i a b i l i t y  for actions 

u nder t h i s  c h a p t e r  t h a t  a r e  in a c c o r d  w i t h  r e a s o n a b l e  m e d i c a l  s t a n­

dards .

S e c .  18 .12 .070 .  PENALTIES. (a) An a t t e n d i n g  p h y s i c i a n  who 

f a i l s  t o  c o m p l y  w i t h  t h e  d e c l a r a t i o n  o f  a  q u a l i f i e d  p a t i e n t  o r  t o  make 

t h e  n e c e s s a r y  a r r a n g e m e n t s  t o  e f f e c t  a t r a n s f e r  u n d e r  AS 18.12.050 may 

be c i v i l l y  l i a b l e  t o  t h e  q u a l i f i e d  p a t i e n t  a n d  t o  t h e  h e i r s  o f  t h e  

q u a l i f i e d  p a t i e n t .

(b) A p e r s o n  who w i l f u l l y  c o n c e a l s ,  c a n c e l s ,  d e f a c e s ,  o b l i t e r ­

a t e s ,  o r  d am a g e s  t.::e d e c l a r a t i o n  o f  a n o t h e r  w i t h o u t  t h e  d e c l a r a n t ' s  

c o n s e n t  o r  who f a l s i f i e s  o r  f o r g e s  a r e v o c a t i o n  o f  t h e  d e c l a r a t i o n  o f  

a n o t h e r  m a y  b e  c i v i l l y  l i a b l e  t o  t h e  q u a l i f i e d  p a t i e n t  a n d  t o  t h e  

h e i r s  o f  t h e  q u a l i f i e d  p a t i e n t .

S e c .  18 .12 .080 .  GENERAL PROVISIONS.  (a) D e a t h  r e s u l t i n g  f r om  

t h e  w i t h h o l d i n g  o r  w i t h d r a w a l  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s  u n d e r  a 

d e c l a r a t i o n  a n d  i n  a c c o r d a n c e  w i t h  t h i s  c h a p t e r  d o e s  n o t ,  f o r  a ny  

p u r p o s e ,  c o n s t i t u t e  a s u i c i d e  o r  h o m i c i d e .

(L) The  m a k i n g  o f  a  d e c l a r a t i o n  u n d e r  AS 18.12.010 do e s  n o t  
HCS CSSB 1A0( J ud )  -A-



a f f e c t  i n  a n y  m a n n e r  t h e  s a l e ,  p r o c u r e m e n t ,  o r  i s s u a n c e  o f  a  p o l i c y  o f  

l i f e  i n s u r a n c e ,  n o r  d o e s  i t  m o d i f y  t h e  t e r m s  o f  a n  e x i s t i n g  p o l i c y  o f  

l i f e  i n s u r a n c e .  A p o l i c y  o f  l i f e  i n s u r a n c e  i s  n o t  l e g a l l y  i m p a i r e d  o r  j 

i n v a l i d a t e d  i n  a n y  m a n n e r  by  t h e  w i t h h o l d i n g  o r  w i t h d r a w a l  o f  l i f e -  

s u s t a i n i n g  p r o c e d u r e s  f r o m  an  i n s u r e d  q u a l i f i e d  p a t i e n t ,  n o t w i t h s t a n d ­

i n g  an y  t e r m  o f  t h e  p o l i c y  t o  t h e  c o n t r a r y .

(c) A p h y s i c i a n ,  h e a l t h  c a r e  f a c i l i t y ,  o r  o t h e r  h e a l t h  c a r e  

p r o v i d e r ,  a n d  a h e a l t h  c a r e  s e r v i c e  p l a n ,  i n s u r e r  i s s u i n g  d i s a b i l i t y  

i n s u r a n c e ,  s e l f - i n s u r e d  e m p l o y e e  w e l f a r e  b e n e f i t  p l a n ,  o r  n o n p r o f i t  

h o s p i t a l  p l a n ,  may n o t  r e q u i r e  a p e r s o n  t o  e x e c u t e  a d e c l a r a t i o n  a s  a  

c o n d i t i o n  f o r  b e i n g  i n s u r e d  f o r ,  o r  r e c e i v i n g ,  h e a l t h  c a r e  s e r v i c e s .

(d) T h i s  c h a p t e r  c r e a t e s  n o  p r e s u m p t i o n  c o n c e r n i n g  t h e  i n t e n t i o n  

o f  a n  i n d i v i d u a l  who h a s  n o t  e x e c u t e d  a d e c l a r a t i o n  w i t h  r e s p e c t  t o  

t h e  u s e ,  w i t h h o l d i n g ,  o r  w i t h d r a w a l  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s  i n  

t h e  e v e n t  o f  a t e r m i n a l  c o n d i t i o n .

(e) N o t h i n g  i n  t h i s  c h a p t e r  i n c r e a s e s  o r  d e c r e a s e s  t h e  r i g h t  o f  

a p a t i e n t  t o  make d e c i s i o n s  r e g a r d i n g  u s e  o f  l i f e - s u s t a i n i n g  p r o c e ­

d u r e s  a s  l o n g  a s  t h e  p a t i e n t  i s  a b l e  t o  do  s o ,  o r  i m p a i r s  o r  s u p e r ­

c e d e s  a n y  r i g h t  o r  r e s p o n s i b i l i t y ' t h a t  a p e r s o n  h a s  t o  e f f e c t  t h e  

w i t h h o l d i n g  o r  w i t h d r a w a l  o f  m e d i c a l  c a r e  i n  a l a w f u l  m a n n e r .  I n  t h a t  

r e s p e c t ,  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  a r e  c u m u l a t i v e .

(f) T h i s  c h a p t e r  d o e s  n o t  c o n d o n e ,  a u t h o r i z e ,  o r  a p p r o v e  m e r c y  

k i l l i n g  o r  e u t h a n a s i a .

S e c .  18 .12 .090 .  RECOGNITION OF DECLARATIONS EXECUTED IN OTHER

STATES. A d e c l a r a t i o n  e x e c u t e d  i n  a n o t h e r  s t a t e  o r  a t e r r i t o r y  o r  

p o s s e s s i o n  o f  t h e  U n i t e d  S t a t e s  i n  c o m p l i a n c e  w i t h  t h e  l aw  o f  t h a t  

j u r i s d i c t i o n  i s  e f f e c t i v e  f o r  p u r p o s e s  o f  t h i s  c h a p t e r .

S e c .  18 .12 .100.  DEFINITIONS.  I n  t h i s  c h a p t e r

(1) " a t t e n d i n g  p h y s i c i a n "  m e a n s  t h e  p h y s i c i a n  s e l e c t e d  b y ,
-5- HCS CSSB 140(Jud)
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o r  a s s i g n e d  t o ,  t h e  p a t i e n t  who h a s  p r i m a r y  r e s p o n s i b i l i t y  f o r  t h e  

t r e a t m e n t  a n d  c a r e  o f  t h e  p a t i e n t ;

(2) " d e c l a r a t i o n ” m e a n s  a d o c u m e n t  e x e c u t e d  i n  a c c o r d a n c e  

w i t h  t h e  r e q u i r e m e n t s  o f  AS 18.12 .010 ;

(3) " h e a l t h  c a r e  p r o v i d e r "  m ea n s  a  p e r s o n  who i s  l i c e n s e d ,  

c e r t i f i e d ,  o r  o t h e r w i s e  a u t h o r i z e d  b y  t h e  l aw  o f  t h i s  s t a t e  t o  a d m i n ­

i s t e r  h e a l t h  c a r e  i n  t h e  o r d i n a r y  c o u r s e  o f  b u s i n e s s  o r  p r a c t i c e  o f  a 

p r o f e s s i o n ;

(4) " l i f e - s u s t a i n i n g  p r o c e d u r e "  mea n s  a m e d i c a l  p r o c e d u r e  

o r  i n t e r v e n t i o n  t h a t ,  when  a d m i n i s t e r e d  t o  a- q u a l i f i e d  p a t i e n t ,  w i l l  

s e r v e  o n l y  t o  p r o l o n g  t h e  d y i n g  p r o c e s s ;

(5) " p h y s i c i a n "  m e a n s  a p e r s o n  l i c e n s e d  t o  p r a c t i c e  m e d i ­

c i n e  i n  t h i s  s t a t e  o r  a n  o f f i c e r  i n  t h e  r e g u l a r  m e d i c a l  . s e r v i c e  o f  t h e  

a rm ed  s e r v i c e s  o f  I Lie U n i t e d  S t a t e s  o r  t h e  U n i ^ d  S t a t e s  P u b l i c  H e a l t h  

S e r v i c e  w h i l e  i n  t h e  d i s c h a r g e  o f  t h e i r  o f f i c i a l  d u t i e s ,  o r  w h i l e  

v o l u n t e e r i n g  s e r v i c e s  w i t h o u t  p a y  o r  o t h e r  r e m u n e r a t i o n  t o  a  h o s p i t a l ,  

c l i n i c ,  m e d i c a l  o f f i c e ,  o r  o t h e r  m e d i c a l  f a c i l i t y  i n  t h e  s t a t e ;

(6) " q u a l i f i e d  p a t i e n t "  m e a n s  a p a t i e n t  who h a o  e x e c u t e d  a 

d e c l a r a t i o n  i n  a c c o r d a n c e  w i t h  t h i s  c h a p t e r  a n d  who h a s  b e e n  d e t e r ­

m i n e d  by  t h e  a t t e n d i n g  p h y s i c i a n  t o  b e  i n  a t e r m i n a l  c o n d i t i o n ;

(7) " t e r m i n a l  c o n d i t i o n "  m e a n s  a p r o g r e s s i v e  i n c u r a b l e  o r  

i r r e v e r s i b l e  c o n d i t i o n  t h a t ,  w i t h o u t  t h e  a d m i n i s t r a t i o n  o f  l i f e - s u s ­

t a i n i n g  p r o c e d u r e s ,  w i l l ,  i n  t h e  o p i n i o n  o f  t h e  a t t e n d i n g  p h y s i c i a n ,  

r e s u l t  i n  d e a t h  w i t h i n  a  r e l a t i v e l y  s h o r t  t i m e .

* S e c .  2. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  AS 01.- 

10 . 07 0 ( c ) .
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Berrier
5/6/85 ✓

O r i g i n a l  s p o n s o r s :  C l o c k s i n ,  G o l l
a n d  M a r r o u

IN THE HOUSE
O c ^ K . S \

BY THE JUDICIARY COMMITTEE 

CS FOR HOUSE BILL NO. -269 ( J u d i c i a r y )  *

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - F IRST SESSION

A BILL

F o r  a n  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  t h e  r i g h t s  o f  t h e  t e r m i n a l l y  i l l ;

a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 18 i s  am e n d e d  by  a d d i n g  a  new c h a p t e r  t o  r e a d :

CHAPTER 12. RIGHTS OF TERMINALLY ILL.

S e c .  18 .12 .010 .  DECLARATION RELATING TO USE OF LIFE-SUSTAINING 

PROCEDURES. (a) A c o m p e t e n t  p e r s o n  who i s  a t  l e a s t  18 y e a r s  o l d  may 

e x e c u t e  a  %d e c l a r a t i o n  a t  a n y  t i m e  d i r e c t i n g  t h a t  l i f e - s u s t a i n i n g  

p r o c e d u r e s  b e  w i t h h e l d  o r  w i t h d r a w n  f r o m  t h a t  p e r s o n ;  b u t  t h e  d e c l a r a ­

t i o n  i s  g i v e n  o p e r a t i v e  e f f e c t  o n l y  i f  t h e  d e c l a r a n t ' s  c o n d i t i o n  i s  

d e t e r m i n e d  t o  b e  t e r m i n a l  a n d  t h e  d e c l a r a n t  i s  n o t  a b l e  t o  make  t r e a t ­

men t  d e c i s i o n s .  The  d e c l a r a t i o n  s h a l l  b e  s i g n e d  by  t h e  d e c l a r a n t ,  o r  

a n o t h e r  a t  t h e  d e c l a r a n t ' s  d i r e c t i o n ,  a n d  i n  e i t h e r  c a s e  s h a l l  b e  

w i t n e s s e d  b y  two p e r s o n s .  Any p e r s o n  g e n e r a l l y  c o m p e t e n t  t o  b e  a 

w i t n e s s  may a c t  a s  a  w i t n e s s  t o  t h e  d e c l a r a t i o n .  A p h y s i c i a n  o r  

h e a l t h  c a r e  p r o v i d e r  may p r e s u m e ,  i n  t h e  a b s e n c e  o f  a c t u a l  n o t i c e  t o  

t h e  c o n t r a r y ,  t h a t  t h e  d e c l a r a t i o n  c o m p l i e s  w i t h  t h i s  c h a p t e r  a nd  i s  
v a l i d .

(b) I t  i s  t h e  r e s p o n s i b i l i t y  o f  t h e  d e c l a r a n t  t o  n o t i f y  t h e  

d e c l a r a n t ' s  p h y s i c i a n  o f  t h e  d e c l a r a t i o n .  A p h y s i c i a n  o r  o t h e r  b ' a l t h  

c a r e  p r o v i d e r  who i s  p r o v i d e d  a c o p y  o f  t h e  d e c l a r a t i o n  s h a l l  make  i t  

a p a r t  o f  t h e  d e c l a r a n t ' ^  m e d i c a l  r e c o r d s .

(c) A d e c l a r a t i o n  may,  b u t  n e e d  n o t ,  b e  i n  t h e  f o l l o w i n g  f o rm :

DECLARATION

-1- CSHB 2 6 9 (Jud)
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I f  I  s h o u l d  h a v e  a n  i n c u r a b l e  o r  i r r e v e r s i b l e  c o n d i t i o n  t h a t  w i l l  

c a u s e  my d e a t h  w i t h i n  a  r e l a t i v e l y  s h o r t  t i m e ,  i t  i s  my d e s i r e  t h a t  my 

l i f e  n o t  b e  p r o l o n g e d  b y  a d m i n i s t r a t i o n  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s .  

I f  my c o n d i t i o n  i s  t e r m i n a l  a n d  I  am u n a b l e  t o  p a r t i c i p a t e  i n  d e ­

c i s i o n s  r e g a r d i n g  my m e d i c a l  t r e a t m e n t ,  I  d i r e c t  my a t t e n d i n g  p h y ­

s i c i a n  t o  w i t h h o l d  o r  w i t h d r a w  p r o c e d u r e s  t h a t  m e r e l y  p r o l o n g  t h e  

d y i n g  p r o c e s s  a n d  a r e  n o t  n e c e s s a r y  t o  my c o m f o r t  o r  t o  a l l e v i a t e  

p a i n .

I  [ ] do [ ] do  n o t  d e s i r e  t n a t  n u t r i t i o n  o r  h y d r a t i o n  b e

p r o v i d e d  b y  g a s t r i c  t u b e  o r  i n t r a v e n o u s l y  i f  n e c e s s a r y .

S i g n e d  t h i s ___________________________ d a y  o f ____________________ , ___________ .

S i g n a t u r e _______________________________

C i t y ,  B o r o u g h  a n d  S t a t e  o f  R e s i d e n c e ___________________________________

The d e c l a r a n t  i s  known t o  me a n d  v o l u n t a r i l y  s i g n e d  t h i s  d o c um en t  

i n  my p r e s e n c e .

W i t n e s s _________________________________

A d d r e s s _________________________________

W i t n e s s _________________________________

A d d r e s s _________________________________

S e c .  18 .12 .020 .  R E V O C A T IO N  O F  D E C L A R A T IO N . (a) A d e c l a r a t i o n  

may b e  r e v o k e d  a t  a n y  t i m e  a n d  i n  a n y  m a n n e r  by  w h i c h  t h e  d e c l a r a n t  i s  

a b l e  t o  c o m m u n i c a t e  a n  i n t e n t  t o  r e v o k e ,  w i t h o u t  r e g a r d  t o  m e n t a l  o r  

p h y s i c a l  c o n d i t i o n .  A  r e v o c a t i o n  i s  o n l y  e f f e c t i v e  a s  t o  t h e  a t t e n d ­

i n g  p h y s i c i a n  o r  a n y  h e a l t h  c a r e  p r o v i d e r  a c t i n g  u n d e r  t h e  g u i d a n c e  o f  

t h a t  p h y s i c i a n  u p o n  c o m m u n i c a t i o n  t o  t h e  p h y s i c i a n  o r  h e a l t h  c a r e  

p r o v i d e r  b y  t h e  d e c l a r a n t  o r  b y  a n o t h e r  t o  whom t h e  r e v o c a t i o n  was 

c o m m u n i c a t e d .

(b) The  a t t e n d i n g  p h y s i c i a n  o r  h e a l t h  c a r e  p r o v i d e r  s h a l l  make 

t h e  r e v o c a t i o n  a  p a r t  o f  t h e  d e c l a r a n t ' s  m e d i c a l  r e c o r d .

CSHB 269(Jud) -2-
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S e c .  18 .12 .030 .  RECORDING DETERMINATION OF TERMINAL CONDITION 

AND CONTENTS OF DECLARATION. When a n  a t t e n d i n g  p h y s i c i a n  who h a s  b e e n  

n o t i f i e d  o f  t h e  e x i s t e n c e  a n d  c o n t e n t s  o f  a d e c l a r a t i o n  d e t e r m i n e s  

t h a t  t h e  d e c l a r a n t  :,'.s i n  a t e r m i n a l  c o n d i t i o n ,  t h e  p h y s i c i a n  s h a l l  

r e c o r d  t h a t  d e t e r m i n a t i o n  a n d  t h e  c o n t e n t s  o f  t h e  d e c l a r a t i o n  i n  t h e  

d e c l a r a n t ' s  m e d i c a l  r e c o r d .

S e c .  18 .12 .040 .  TREATMENT OF QUALIFIED PATIENTS. (a) A q u a l ­

i f i e d  p a t i e n t  h a s  t h e  r i g h t  t o  make  d e c i s i o n s  r e g a r d i n g  u s e  o f  l i f e -

s u s t a i n i n g  p r o c e d u r e s  a s  l o n g  a s  t h e  p a t i e n t  i s  a b l e  t o  do  s o .  I f  a-

q u a l i f i e d  p a t i e n t  i s  n o t  a b l e  t o  make  t h e s e  d e c i s i o n s ,  t h e  d e c l a r a t i o n  

g o v e r n s  d e c i s i o n s  r e g a r d i n g  u s e  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s .

(b) T h i s  c h a p t e r  d o e s  n o t  p r o h i b i t  t h e  a p p l i c a t i o n  o f  a n y  med ­

i c a l  p r o c e d u r e  o r  i n t e r v e n t i o n ,  i n c l u d i n g  t h e  p r o v i s i o n  o f  n u t r i t i o n  

a nd  h y d r a t i o n , -  c o n s i d e r e d  n e c e s s a r y  t o  p r o v i d e  c o m f o r t  c a r e  o r  a l l e ­

v i a t i o n  o f  p a i n .  The  d e c l a r a t i o n  may p r o v i d e  t h a t  t h e  d e c l a r a n t  do e s  

n o t  w a n t  n u t r i t i o n  o r  h y d r a t i o n  a d m i n i s t e r e d  i n t r a v e n o u s l y  o r  by  
g a s t r i c  t u b e .

(c) U n l e s s  t h e  d e c l a r a t i o n  p r o v i d e s  o t h e r w i s e ,  t h e  d e c l a r a t i o n  

o f  a q u a l i f i e d  p a t i e n t  known t o  t h e  a t t e n d i n g  p h y s i c i a n  t o  b e  p r e g n a n t  

i s  g i v e n  n o  e f f e c t  a s  l o n g  a s  i t  i s  p r o b a b l e  t h a t  t h e  f e t u s  c o u l d  

d e v e l o p  t o  t h e  p o i n t  o f  l i v e  b i r t h  w i t h  c o n t i n u e d  a p p l i c a t i o n  o f  

l i f e - s u s t a i n i n g  p r o c e d u r e s .

S e c .  18 .12 .050 .  TRANSFER OF PATIENTS. (a) An a t t e n d i n g  p h y s i ­

c i a n  who i s  u n w i l l i n g  t o  c om p l y  w i t h  t h e  r e q u i r e m e n t s  o f  AS 18.12.030 

o r  i/ho i s  u n w i l l i n g  t o  c o m p l y  w i t h  t h e  d e c l a r a t i o n  o f  a  q u a l i f i e d  

p a t i e n t  u n d e r  AS 18.12.040 s h a l l  w i t h d r a w  a s  a t t e n d i n g  p h y s i c i a n  b u t

t h e  w i t h d r a w a l  i s  e f f e c t i v e  o n l y  wh en  t h e  s e r v i c e s  o f  a n o t h e r  a t t e n d ­

i n g  p h y s i c i a n  h a v e  b e e n  o b t a i n e d .

(b) I f  t h e  p o l i c i e s  o f  a h e a l t h  c a r e  f a c i l i t y  p r e c l u d e

-3- CSHB 269(Jud)
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c o m p l i a n c e  w i t h  t h e  d e c l a r a t i o n  o f  a q u a l i f i e d  p a t i e n t  u n d e r  t h i s  

c h a p t e r ,  t h a t  f a c i l i t y  s h a l l  t a k e  a l l  r e a s o n a b l e  s t e p s  t o  e f f e c t  t h e  

t r a n s f e r  o f  t h e  p a t i e n t  t o  a  f a c i l i t y  i n  w h i c h  t h e  p r o v i s i o n s  o f  t h i s  

c h a p t e r  c a n  b e  c a r r i e d  o u t .

S e c .  18 .12 .060.  IMMUNITIES. (a) I n  t h e  a b s e n c e  o f  a c t u a l

n o t i c e  o f  t h e  r e v o c a t i o n  o f  a  d e c l a r a t i o n ,  t h e  f o l l o w i n g ,  w h i l e  a c t i n g  

i n  a c c o r d a n c e  w i t h  t h e  r e q u i r e m e n t s  o f  t h i s  c h a p t e r ,  a r e  n o t  s u b j e c t  

t o  c i v i l  o r  c . i m i n a l  l i a b i l i t y  o r  g u i l t y  o f  u n p r o f e s s i o n a l  c o n d u c t :

(1) a p h y s i c i a n  who c a u s e s  t h e  w i t h h o l d i n g  o r  w i t h d r a w a l  of* 

l i f e - s u s t a i n i n g  p r o c e d u r e s  f r o m  a  q u a l i f i e d  p a t i e n t ;

(2) a p e r s o n  who p a r t i c i p a t e s  i n  t h e  w i t h h o l d i n g  o r  w i t h ­

d r a w a l  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s  u n d e r  t h e  d i r e c t i o n  o r  -with t h e  

a u t h o r i z a t i o n  o f  a p h y s i c i a n ;

(3) t h e  h e a l t h  c a r e  f a c i l i t y  i n  w h i c h  t h e  w i t h h o l d i n g  o r  

w i t h d r a w a l  o c c u r s .

(b) A p h y s i c i a n ,  a h e a l t h  c a r e  p r o f e s s i o n a l ,  o r  a h e a l t h  c a r e  

f a c i l i t y  i s  n o t  s u b j e c t  t o  c i v i l  o r  c r i m i n a l  l i a b i l i t y  f o r  a c t i o n s  

u n d e r  t h i s  c h a p t e r  t h a t  a r e  i n  a c  r d  w i t h  r e a s o n a b l e  m e d i c a l  s t a n ­

d a r d s  .

S e c .  18 .12 .070 .  PENALTIES, (a) An a t t e n d i n g  p h y s i c i a n  who 

f a i l s  t o  c omp l y  w i t h  t h e  d e c l a r a t i o n  o f  a  q u a l i f i e d  p a t i e n t  o r  t o  make  

t h e  n e c e s s a r y  a r r a n g e m e n t s  t o  e f f e c t  a t r a n s f e r  u n d e r  AS 18.12 .050 may 

b e  c i v i l l y  l i a b l e  t o  t h e  q u a l i f i e d  p a t i e n t  a n d  t o  t h e  h e i r s  o f  t h e  

q u a l i f i e d  p a t i e n t .

(b) A p e r s o n  who w i l f u l l y  c o n c e a l s ,  c a n c e l s ,  d e f a c e s ,  o b l i t e r ­

a t e s ,  o r  d amag e s  t h e  d e c l a r a t i o n  o f  a n o t h e r  w i t h o u t  t h e  d e c l a r a n t ’ s 

c o n s e n t  o r  who f a l s i f i e s  o r  f o r g e s  a  r e v o c a t i o n  o f  t h e  d e c l a r a t i o n  o f  

a n o t h e r  may b e  c i v i l l y  l i a b l e  t o  t h e  q u a l i f i e d  p a t i e n t  a n d  t o  t h e  
h e i r s  o f  t h e  q u a l i f i e d  p a t i e n t ,

CSHB 269(Jud)  -4-
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S e c .  18 .12 .080 .  GENERAL PROVISIONS. (a) D e a t h  r e s u l t i n g  f rom 

t h e  w i t h h o l d i n g  o r  w i t h d r a w a l  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s  u n d e r  a

d e c l a r a t i o n  a n d  i n  a c c o r d a n c e  w i t h  t h i s  c h a p t e r  d o e s  n o t ,  f o r  any

p u r p o s e ,  c o n s t i t u t e  a s u i c i d e  o r  h o m i c i d e .

(b) The  m a k i n g  o f  a d e c l a r a t i o n  u n d e r  AS 18.12 .010  d o e s  n o t  

a f f e c t  i n  a n y  m a n n e r  t h e  s a l e ,  p r o c u r e m e n t ,  o r  i s s u a n c e  o f  a  p o l i c y  o f  

l i f e  i n s u r a n c e ,  n o r  d o e s  i t  m o d i f y  t h e  t e r m s  o f  a n  e x i s t i n g  p o l i c y  o f  

l i f e  i n s u r a n c e .  A p o l i c y  o f  l i f e  i n s u r a n c e  i s  n o t  l e g a l l y  i m p a i r e d  o r  

i n v a l i d a t e d  i n  a n y  m a n n e r  by  t h e  w i t h h o l d i n g  o r  w i t h d r a w a l  o f  l i f e -  

s u s t a i n i n g  p r o c e d u r e s  f r o m  a n  i n s u r e d  q u a l i f i e d  p a t i e n t ,  n o t w i t h s t a n d ­

i n g  an y  t e r m  o f  t h e  p o l i c y  t o  t h e  c o n t r a r y .

(c) A p h y s i c i a n ,  h e a l t h  c a r e  f a c i l i t y ,  o r  o t h e r  h e a l t h  c a r e

p r o v i d e r ,  a n d  a h e a l t h  c a r e  s e r v i c e  p l a n ,  i n s u r e r  i s s u i n g  d i s a b i l i t y

i n s u r a n c e ,  s e l f - i n s u r e d  e m p l o y e e  w e l f a r e  b e n e f i t  p l a n ,  o r  n o n p r o f i t  

h o s p i t a l  p l a n ,  may n o t  r e q u i r e  a p e r s o n  t o  e x e c u t e  a d e c l a r a t i o n  a s  a 

c o n d i t i o n  f o r  b e i n g  i n s u r e d  f o r ,  o r  r e c e i v i n g ,  h e a l t h  c a r e  s e r v i c e s .

(d) T h i s  c h a p t e r  c r e a t e s  no  p r e s u m p t i o n  c o n c e r n i n g  t h e  i n t e n t i o n  

o f  an i n d i v i d u a l  who h a s  n o t  e x e c u t e d  a  d e c l a r a t i o n  w i t h  r e s p e c t  t c  

t h e  u s e ,  w i t h h o l d i n g ,  o r  w i t h d r a w a l  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s  ir. 

t h e  e v e n t  o f  a t e r m i n a l  c o n d i t i o n .

(e) N o t h i n g  i n  t h i s  c h a p t e r  i n c r e a s e s  o r  d e c r e a s e s  t h e  r i g h t  o f  

a p a t i e n t  t o  make  d e c i s i o n s  r e g a r d i n g  u s e  o f  l i f e - s u s t a i n i n g  p r o c e ­

d u r e s  a s  l o n g  a s  t h e  p a t i e n t  i s  a b l e  t o  do s o ,  o r  i m p a i r s  o r  s u p e r ­

c e d e s  a n y  r i g h t  o r  r e s p o n s i b i l i t y  t h a t  a  p e r s o n  h a s  t o  e f f e c t  t h e  

w i t h h o l d i n g  o r  w i t h d r a w a l "  o f  m e d i c a l  c a r e  i n  a l a w f u l  m a n n e r .  I n  t h a t  

r e s p e c t ,  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  a r e  c u m u l a t i v e .

(f) T h i s  c h a p t e r  d o e s  n o t  c o n d o n e ,  a u t h o r i z e ,  o r  a p p r o v e  me r cy  
k i l l i n g  o r  e u t h a n a s i a .

S e c .  18 .12 .090 .  RECOGNITION OF DECLARATIONS EXECUTED IN OTHER

-5- CSHB 269(Jud)
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STATES. A d e c l a r a t i o n  e x e c u t e d  i n  a n o t h e r  s t a t e  o r  a t e r r i t o r y  o r  

p o s s e s s i o n  o f  t h e  U n i t e d  S t a t e s  i n  c o m p l i a n c e  w i t h  t h e  l aw  o f  t h a t  

j u r i s d i c t i o n  i s  e f f e c t i v e  f o r  p u r p o s e s  o f  t h i s  c h a p t e r .

S e c .  18 .12 .100 .  DEFINITIONS.  I n  t h i s  c h a p t e r

(1) " a t t e n d i n g  p h y s i c i a n "  m e a n s  t h e  p h y s i c i a n  s e l e c t e d  by ,  

o r  a s s i g n e d  t o ,  t h e  p a t i e n t  who h a s  p r i m a r y  r e s p o n s i b i l i t y  f o r  t h e  

t r e a t m e n t  a n d  c a r e  o f  t h e  p a t i e n t ;

(2) " d e c l a r a t i o n "  m e a n s  a d o c u m e n t  e x e c u t e d  i n  a c c o r d a n c e  

w i t h  t h e  r e q u i r e m e n t s  o f  AS 18.1 2 .010 ;

(3) " h e a l t h  c a r e  p r o v i d e r "  m e a n s  a  p e r s o n  who i s  l i c e n s e d ,  

c e r t i f i e d ,  o r  o t h e r w i s e  a u t h o r i z e d  by  t h e  l aw  o f  t h i s  s t a t e  t o  a d m i n ­

i s t e r  h e a l t h  c a r e  i n  t h e  o r d i n a r y  c o u r s e  o f  b u s i n e s s  o r  p r a c t i c e  o f  a 

p r o f e s s i o n ;

(4) " l i f e - s u s t a i n i n g  p r o c e d u r e "  m e a n s  a m e d i c a l  p r o c e d u r e  

o r  i n t e r v e n t i o n  t h a t ,  when  a d m i n i s t e r e d  t o  a q u a l i f i e d  p a t i e n t ,  w i l l  

s e r v e  o n l y  t o  p r o l o n g  d y i n g ,  i n c l u d i n g  t h e  a d m i n i s t r a t i o n  o f  n u t r i t i o n  

o r  h y d r a t i o n  i n t r a v e n o u s l y  o r  b y  g a s t r i c  t u b e ,  a n t i b i o t i c s ,  d r u g  

t h e r a p y  f o r  c a n c e r ,  o x y g e n ,  m e c h a n i c a l  v e n t i l a t i o n ,  c a r d i a c  m o n i t o r ­

i n g ,  p a c i n g  a nd  r e s u s c i t a t i o n ,  h e a r t  s u s t a i n i n g  m e d i c a t i o n ,  r e n a l  

d i a l y s i s ,  a n d  s u r g e r y ;  n u t r i t i o n  o r  h y d r a t i o n  i n t r a v e n o u s l y  o r  by  

g a s t r i c  t u b e  may b e  u s e d  i f  a l l o w e d  u n d e r  t h e  d e c l a r a t i o n  a s  p r o v i d e d  

i n  AS 1 8 . 1 2 . 0 1 0 ( c ) ;

(5) " p h y s i c i a n "  m ea n s  a  p e r s o n  l i c e n s e d  t o  p r a c t i c e  m e d i ­

c i n e  i n  t h i s  s t a t e  o r  a n  o f f i c e r  i n  t h e  r e g u l a r  m e d i c a l  s e r v i c e  o f  t h e  

a rm ed  s e r v i c e s  o f  t h e  U n i t e d  S t a t e s  o r  t h e  U n i t e d  S t a t e s  P u b l i c  H e a l t h  

S e r v i c e  w h i l e  i n  t h e  d i s c h a r g e  o f  t h e i r  o f f i c i a l  d u t i e s ,  o r  w h i l e  

v o l u n t e e r i n g  s e r v i c e s  w i t h o u t  p a y  o r  o t h e r  r e m u n e r a t i o n  t o  a h o s p i t a l ,  

c l i n i c ,  m e d i c a l  o f f i c e ,  o r  o t h e r  m e d i c a l  f a c i l i t y  i n  t h e  s t a t e ;

(6) " q u a l i f i e d  p a t i e n t "  m e a n s  a  p a t i e n t  who h a s  e x e c u t e d  a  

CSHB 269(Jud)  -6-



d e c l a r a t i o n  i n  a c c o r d a n c e  w i t h  t h i s  c h a p t e r  a n d  who h a s  b e e n  d e t e r ­

m i n e d  by  t h e  a t t e n d i n g  p h y s i c i a n  t o  b e  i n  a  t e r m i n a l  c o n d i t i o n ;

(7) " t e r m i n a l  c o n d i t i o n "  m e a n s  a p r o g r e s s i v e  i n c u r a b l e  o r  

i r r e v e r s i b l e  c o n d i t i o n  t h a t ,  w i t h o u t  t h e  a d m i n i s t r a t i o n  o f  l i f e - s u s ­

t a i n i n g  p r o c e d u r e s ,  w i l l ,  i n  t h e  o p i n i o n  o f  t h e  a t t e n d i n g  p h y s i c i a n ,  

r e s u l t  i n  d e a t h  w i t h i n  a r e l a t i v e l y  s h o r t  t i m e .

* S e c .  2. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  AS 01.- 
1 0 . 0 7 0 ( c ) .
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A M E N D M E N T

U t e r m o h l e

O f f e r e d  i n  t h e  HOUSE

TO: HCS CSSB U O ( J u d )
By P e t t y j o h n

P a g e  3, f o l l o w i n g  l i n e  17 i n s e r t :

" ( c )  The d e c l a r a t i o n  o f  a q u a l i f i e d  p a t i e n t  known t o  t h e  a t t e n d i n g  

p h y s i c i a n  t o  b e  p r e g n a n t  h a s  no  e f f e c t . "

- 1 - 1/29/86



V r  '

B e r r i e r

O f f e r e d  i n  t h e  HOUSE By M a r t i n

TO: CSSB 1 AO(HESS) am

P a g e  2, a f t e r  l i n e  17, i n s e r t  a  n ew s u b s e c t i o n  t o  r e a d :

" ( d )  The  d e c l a r a t i o n  t a k e s  e f f e c t  i m m e d i a t e l y  a n d  e x p i r e s  f i v e

y e a r s  f r o m  t h e  d a t e  o f  e x e c u t i o n . * '

P a g e  A, l i n e s  17 - 19:

D e l e t e  a l l  m a t e r i a l  a nd  r e l e t t e r  t h e  f o l l o w i n g  s u b s e c t i o n s .

P a g e  6, l i n e  17, f o l l o w i n g  " p r o c e s s " ,  i n s e r t :

" b u t  d o e s  n o t  i n c l r  'e

(A) t h e  a l l e v i a t i o n  o f  p a i n  by  a d m i n i s t e r i n g  m e d i c a ­

t i o n  o r  by  p e r f o r m i n g  a m e d i c a l  p r o c e d u r e ;

(B) t h e  p r o v i s i o n  o f  n u t r i t i o n  a n d  h y d r a t i o n ;

(C) t h e  p r o v i s i o n  o f  c o m f o r t  c a r e "

A M E N D M E N T  /I

- 1 - A / 2 A / 8 5



B e r r i e r

O f f e r e d  i n  t h e  HOUSE By M a r t i

TO: CSSB 140(HESS) am

P a g e  3, l i n e s  14 - 17, d e l e t e  a l l  m a t e r i a l  a n d  i n s e r t :

"T he  d e c l a r a t i o n  o f  a  q u a l i f i e d  p a t i e n t  known  t o  t h e  a t t e n d i n g  p h y s  

c i a n  t o  b e  p r e g n a n t  may n e t  b e  g i v e n  e f f e c t . "

A M E N D M E N T  /2

- 1 - 4/24/85



U t e r m o h l e

A M E N D M E N T

O f f e r e d  i n  t h e  HOUSE By De t t y j  ohn-

TO: HCS CSSB H O  ( J u d )  r

P a g e  1, l i n e s  17 - 20, d e l e t e  a l l  m a t e r i a l  a f t e r  " d e c i s i o n s . "  a n d  i n s e r t :

"T he  d e c l a r a n t  s h a l l  s u b s c r i b e  t o  t h e  d e c l a r a t i o n  i n  t h e  p r e s e n c e  o f  a 

j u d g e  o r  m a g i s t r a t e .  The  j u d g e  o r  m a g i s t r a t e  s h a l l  i n q u i r e  on  t h e  

r e c o r d  w h e t h e r  t h e  d e c l a r a n t  u n d e r s t a n d s  t h e  i m p o r t a n c e  a n d  e f f e c t  o f  

t h e  d e c l a r a t i o n .  A j u d i c i a l  o f f i c e r  may n o t  c h a r g e  a  f e e  f o r  w i t n e s s ­

i n g  a  d e c l a r a t i o n .  A p e r s o n  may n o t  c h a r g e  a  f e e  f o r  p r e p a r i n g  a 

d e c l a r a t i o n .  A p h y s i c i a n  o r "

P a g e  2, l i n e s  H  - 19, d e l e t e  a l l  m a t e r i a l  a n d  i n s e r t :

" S u b s c r i b e d  a n d  s w o r n  t o  o r  a f f i r m e d  b e f o r e  me

a t on

(Da t e )

S i g n a t u r e  o f  O f f i c e r

T i t l e  o f  O f f i c e r "

- 1 - 1 / 2 9 / c . o
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Alaska Court System

House CS fo r  CS f o r  Senate B 11 No.. 140 ( Jud ic ia r y )

F i s c a l  Impact

The ac t  o f  w i t n e s s in g  d ec la ra t ion s  1s not part o f  the  case a d ju d i c a t i o n  

process ,  and t h e r e fo r e  1s beyond the scope of r egu la r  j u d i c i a l  d u t i e s .  

However, the proposed requirement t h a t  j u d i c i a l  y f f i c e r s  w i tness  these  

dec la ra t ions  and r.^ke i n q u i r i e s  o f  dec laran ts  on the  record means t h a t  

scheduling and f i l i n g  systems must be deve loped. Thus,  c l e r i c a l  as w e l l  as 

j u d i c i a l  resources would be Impacted.

The number o f  d e c la ran ts  who would be coming before the  court  is unknown a t  

t h i s  t ime. I f  t h i s  l e g i s l a t i o n  i s  enac ted ,  the court system w i l l  r epor t  to  

the l e g i s l a t u r e  w i t h  ad d i t iona l  f i s c a l  in format ion based upon the ac tua l  

Impact,
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Alaska Court System

House CS fo r  CS f o r  Senate B i l l  No. 140 ( J u d i c i a r y )

F is ca l  Impact

The a c t  o f  w i tn e ss ing  d ec la ra t ions  is not par t  o f  the case a d ju d ic a t io n  

p rocess ,  and th e re fo re  1s beyond the scope o f  regu lar  J u d i c i a l  d u t i e s .  

Hcwever, the proposed requirement t h a t  j u d i c i a l  o f f i c e r s  w i tness  these 

d e c la ra t i o n s  and make In qu i r i e s  o f  dec la ran ts  on the record means th a t  

schedu l ing  and f i l i n g  systems must be de ve loped .  Thus, c l e r i c a l  as w e l l  as 

j u d i c i a l  resources would be Impacted.

, The number o f  dec la ran ts  who would be coming before the court  1s unknown a t  

t h i s  t ime .  I f  t h i s  l e g i s l a t i o n  is  enacted ,  the cour t  system v. ' i l l  repor t  to  

the  l e g i s l a t u r e  w i th  a c t i o n a l  f i s c a l  in format ion  based upon the actua l  

Impact .



P O S I T I O N  P APE R

C S  F OR  S E N A T E  B I L L  NO.  1 4 0  ( H E S S )

For "An Ac t  r e la t ing  to  the r i g h t s  o f  the t e rm ina l l y  i l l . "

The r igh t  o f  a competent i n d i v id u a l  t o  dec ide  whether l i f e - s u s t a i n i n g  
procedures should be used in the face  o f  a terminal i l l n e s s  or i n j u r y  
has rece ived  increasing a t t e n t i o n  in recent  years as medical techno logy  
has advanced and ind iv idua l  cases have rece ived  media a t t e n t i o n .

Th is  b i l l  prov ides a process through which a competent a du l t  can p a r t i c ­
i p a t e  in dec is ions  regarding h is  or her care  when a f f l i c t e d  w i th  a 
terminal cond i t ion .  "Terminal c o n d i t i o n "  i s  an incurab le  or i r r e v e r s i b l e  
c o n d i t i o n  t h a t ,  w ithout  the ad m in is t r a t ion  o f  l i f e - s u s t a i n i n g  procedures,  
w i l l  r e s u l t  in death in a r e l a t i v e l y  short  t ime. The b i l l  permits a 
competent adu l t  t o  execute a d e c la r a t i o n  d i r e c t in g  the w i thho ld ing  or 
withdrawal o f  l i f e - s u s t a i n i n g  measures. The dec la ra t ion  comes in t o  
e f f e c t  only  (1) i f  a terminal c o n d i t i o n  i s  determined to  e x i s t  and (2) 
i f  the a f f e c ted  person is  incapab le  a t  tha t  t ime o f  making treatment  
dec is ions .

According to  the P re s id en t ' s  Commission for  the Study o f  E th ic a l  Pro­
blems in Medicine and Biomedical and Behavioral Research, 13 s ta te s  
and the D i s t r i c t  o f  Columbia have adopted s o - c a l l e d  natural death 
l e g i s l a t i o n .  The proposed l e g i s l a t i o n  appears to  be g e n e r a l l y  s im i l a r  
t o  the  major prov is ions  in o ther  s ta tes .

The Department o f  Health and Soc ia l  Se rv ic es  supports i n t e n t  o f  t h i s  
b i l l .  I t  is assumed the Department o f  Law i s  rev iewing i t  f o r  adequacy 
o f  l ega l  safeguards fo r  dec la ran ts  and fo r  hea l th  care prov iders .

Recommended
Robert I. F raser ,  M. D.
Di rec tor
D i v i s i o n  o f  Pub l ic  Hea l th

Approved by:

Date:

J^fin R. Pugh ( / 
(Tommissioner 
Department o f  Health  &

Socia l S e r v ic es

Date:
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A LA SK A  S T A T E  L E G IS L A T IV E  C O M M IT T E E

CH A IRM A N VICE  CH A IRM A N  
Mr. John E. Dapcevich 
Box 1081

S E C R E T A R Y  
M s. Lee M cAnerney 
P.O. Box 406 
Seward, AK 99664 
(9 07 ) 224-3080

M rs. Jane W indsor 
319 E Bentley Drive 
Fairbanks, AK 99701 
(9 0 7 ) 456-6035

Sitka. AK 99835 
(9 07 ) 747-8383

March 27, 1985

Chairman M. Mike M i l l e r  
House Ju d i c i a r y  Committee 
A laska S ta t e  L eg is la tu r e  
Pouch V
Juneau, AK 99811

Dear Represen ta t i ve  M i l l e r :  RE: HB 269

A t  i t s  meeting in  Juneau March 7 -8 , 1985, the AARP S ta t e  L e g i s l a t i v e  
Committee vo ted to  endorse the l i v i n g  w i l l  l e g i s l a t i o n ,  HB 269.

On b eha l f  o f  our 16,000 members in  A la ska ,  we urge passage o f  HB 269 
t h i s  sess ion .  We f e e l  i t  i s  important  t h a t  t h i s  l e g i s l a t i o n  become 
part  o f  A l a s k a ' s  s t a tu te s  to  c l a r i f y  l i v i n g  w i l l  requests and to 
prov ide  appropr ia te  lega l  a u th o r i t y  f o r  doc to rs ,  medical care p rov iders ,  
f am i l y  members, and the  i n d i v i d u a l s  who choose to  use a l i v i n g  w i l l .

We would po in t  out t h a t  the l e g i s l a t i o n  i t s e l f  does not requ ire  f i n a n c ia l  
support  from the s t a t e ;  i t  b a s i c a l l y  p laces  in  s t a tu t e  appropr ia te  
r ecogn i t ion  o f  l i v i n g  w i l l s  fo r  those who choose to  have them. Where 
l i v i n g  w i l l s  are used, the savings in medical costs  can be a s i g n i f i c a n t  
amount to  insurance p ro v id e rs ,  medical care prov iders  and i n d i v i d u a l s ,  
as we l l  as to  the S ta t e  o f  A laska.

We urge your support o f  and passage o f  HB 269 t h i s  sess ion .

S in c e re l y  yours ,

Mrs. Jane Windsor, Chairman

American Association of Retired Persons 1909 K Street, N .W ., Washington. D.C. 20049 ( 202) 872-4700

Vita R. Ostrander President Cyril F. Brickfield Executive DSector



OLDER PERSONS ACTION GROUP, Inc.
1907) 276-1059 •  325 E. Third Avenuo •  P.O. Box 102240 •  Anchorage, AK 99510

F e b r u a r y  13, 1986 
T h e  H o n o r a b l e  B e n  G r u s s e n d o r f  
S pe a k e r ,  H o u s e  of R e p r e s e n t a t i v e s  
P.O. B o x  V, M.S. 3100 
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

O l d e r  P e r s o n s  A c t i o n  G r o u p  s t r o n g l y  s u p p o r t s  p a s s a g e  of H o u s e  
CS  for CS f o r  S e n a t e  B i l l  No. 140 c o n c e r n i n g  r i g h t s  of the 
terminal.'y ill. H o w e v e r ,  O P A G  b e l i e v e s  t h e  f o l l o w i n g  c h a n g e s  
s h o u l d  be m a d e .

1. Pa g e  .. T h e  t h r e e  s e n t e n c e s  b e g i n n i n g  on l i n e  17 ar.d e n d i n g  
o n  line 21 s h o u l d  b e  d e l e t e d  a n d  w o r d i n g  s i m i l a r  t o  the f o l l o w i n g  
s u b s t i t u t e d :  A  d e c l a r a t i o n  w i l l  b e  w i t n e s s e d  b y  t w o  a d u lts, 
o n e  of w h o m  s h a l l  be  a q u a l i f i e d  N o t a r y  P u b l i c .  It is o u r  o p i n i o n  
t h a t  r e q u i r i n g  j u d i c i a l  i n v o l v e m e n t  in e f f e c t i n g  a d e c l a r a t i o n  
w o u l d  m a k e  t h i s  a c t i o n  e x c e e d i n g l y  d i f f i c u l t  in m a n y  r u r a l  a r e a s  
a n d  w o u l d  p r e c l u d e  m a n y  f r o m  e x e r c i s i n g  t h i s  right.

2. P a g e  3. On l i n e s  14 a n d  15, d e l e t e  t h e  t w o  w o r d s ,  " n u t r i t i o n  
and". G e n e r a l l y ,  if a p a t i e n t  is a t  t h e  p o i n t  of n o t  b e i n g  
a b l e  t o  m a k e  d e c i s i o n s ,  w e  are u s u a l l y  t a l k i n g  a b o u t  f o r c e d  
f e e d i n g  w h i c h  u s u a l l y  m e a n s  a n a s o g a s t r i c  t u be, i n t r a v e n o u s  
i n v a s i o n ,  or s o m e  o t h e r  i n v a s i v e  p r o c e d u r e .  S u c h  p r o c e d u r e s  
in t h e m s e l v e s  d e t r a c t  f r o m  " c o m f o r t . "  F u r t h e r ,  w e  fail to 
u n d e r s t a n d  w h e r e  f o r c e d  f e e d i n g  w i l l  s u b s t a n t i a l l y  c o n t r i b u t e  
t o  " c o m f o r t  c a r e  or a l l e v i a t i o n  of p a i n . "  F o r  t h o s e  e x c e p t i o n a l  
c a s e s  w h e r e  n u t r i t i o n  w o u l d  be a p p r o p r i a t e ,  t h e  w o r d i n g  on l ines 
13 and 14 s t i l l  p e r m i t s  such. Of c o u r s e ,  O P A G  r e c o g n i z e s  t h e s e  
c o m m e n t s  a r e  b y  " n o n p r o f e s s i o n a l s "  a n d  a r e  p r e s u m e d  to  be 
c o n s i d e r e d  in s u c h  c o n t e x t .

3. P a g e  3. F o l l o w i n g  t h e  s e n t e n c e  e n d i n g  on  l i n e  26, a d d  w o r d i n g  
s i m i l a r  to t h e  f o l l o w i n g :  T h e  p a t i e n t ' s  m e d i c a l  r e c o r d  w i l l
r e f l e c t  t h e  a t t e m p t s  of t h e  a t t e n d i n g  p h y s i c i a n  t o  t r a n s f e r  
t h e  p a t i e n t  t o  a n o t h e r  q u a l i f i e d  p r o v i d e r .  T h i s  a d d i t i o n  w o u l d  
d i s c o u r a g e  a p h y s i c i a n  w h o  d o e s n ' t  h o n o r  a d e c l a r a t i o n  f r o m  
p a s s i n g  o v e r  o r  o n l y  s u p e r f i c i a l l y  a t t e m p t i n g  to t r a n s f e r  
r e s p o n s i b i l i t y  f o r  t h e  p a t i e n t .

Y o u r  a t t e n t i o n  t o  t h e s e  c o m m e n t s  a n d  a c t i v e  s u p p o r t  of this 
b i l l  w i l l  be  g r e a t l y  a p p r e c i a t e d .

D A V I D  H. H 
E x e c u t i v e  D i r e c t o r

D H H : b b c

cc: A l l  R e p r e s e n t a t i v e s
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February 28, 1986

Members of che Alaska Senate
and Members of the Alaska House of Representatives 

Pouch V

Juneau, Alaska 99811

Dear Senators & Representatives:

The purpose of this letter is to ,‘.'.i,re with you some thoughts 

relative to Senate Bill 140, HCS— ("S. Basically I am not. comfortable 

with thin kind of legislation, 1 have a sense that, the good intended 

can be achieved without the involvement of legal processes ot govern­

mental agencies, AC the sine tin*' the potential for opening the duoi. 

to abuses is rife. This could he any tiling from loereion or deception 

of individuals induced to draw up n declaration regarding the use of 

life-sustaining measures, to legist it ion iti'eit becoming a subtle step 

in the direction of positive I’uthaiiasi i.

The decision to withdraw I i! e-sust.iin ing. procedures from 

persons who are terminally ill and incapable of making a decision for 

themselves is undeniably both dillJcult and puiiiiul, o s p e c 1 a] I y lor 

loved ones. With the continued advance i:i medical technology this 

decision is now and will probably come even more in the future a 

decision families and others v;ill face, while the purpose of the 

proposed legislation is to provide, individuals an opportunity of making 

the decision for themselves abend of time by "a declaration relating to 

the use of life-sustaining procedures" and lhereby relieve others iron 

having to make such a determination, 1 quest ion the wisdom and appro­

priateness of involving the 8t.ite in an aspect of human life that is 

so personal nnd individual. It: would seem so much more fitting for 

family members to express their wishes to one another in an intimate 

setting outside the structures and strictures of legal declarations.

Be that as it may, if you in your own experience and study 

deem such legislation necessary then 1 believe there are a number of 

serious issues that call for further clarification or strengthening.

1. The definition of terminal illness is both inadequate and dangerous. 

"Death within a r e latively short time" is entirely too vague and is 

precisely the kind of terminology that could lead to abuses.



Members of tne Alaska Senate

and Members of the Alaska r i • * u • •! ». •■■rtatj

2.  Section 1 8 . 1 2 , 0 4 0 ,  b ,  ch t J i r ;  w i t i i  ■■ ai ,il .•* ■•eoduri . or :i
"including the p r o v i s i .  n o! c u t r i L i n  •no ; u r i n e . ,  urr
necessary to provide couth r t  . u*» < . ' I  .-I , nn <*f ml n , "

all means be retained. : anythin; * s. ]• a at i

in even s t r o n g e r  t e r n s  s t a t i n g  t ;  a t  ;• • l a r i  ion c»n !d  not  
n u t r i t i o n ,  hydr . i t  inn n r  co" I t ' r t  at., o .t in i>. I.i» vine, pn < i r- • 
I f  h y d r a t i o n ,  f o r  e x a m p l e ,  were i. mvi , t in n a t i o n t  might 
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Living will bill 
faces tough vote

JUNEAU-Only hours away 
from a vote by the House of 
Representatives, the “ Living 
Will" bill -  which passed the 
Senate last session -  faces its 
toughest opposition in the legis­
lature since introduction four 
years ago.

The living will is a document 
that legally recognizes the right 
of a competent adult with a 
terminal illness to declare that 
all life-sustaining procedures he 
withheld or withdrawn.

Some 35 states and the Dis­
trict o f Columbia have enacted 
living will laws.

At Senior Voice press time. 
Alaska’s lawmakers were bejng 
“bombarded” with letters and 
calls from members of right-to- 
lifc organizations who oppose 
what they call the “legalization 
of euthanasia."

On the other side o f  the argu­
ment, supporters o f tiie Senate- 
passed living will measure, SB 
140, — including the Older 
Alaskans Commission, Older Per­
sons Action Group, and Ameri­
can Association o f Retired Per 
sons — called upon seniors state­

wide to contact legislators to ex­
press their opinions on the bill.

“ Admittedly, this is a diffi­
cult issue," said John Dapcevich 
of Sitka, legislative chair o f 
American Association of Re­
tired Persons.

“ 1 am personally supportive 
o f right-to-life," Dapcevich said. 
“But I'm also in favor of choice, 
too.

“Terminally ill patients should 
have a choice to decide what 
treatment they want.”

The opposition by right-to- 
life groups was only the latest 
in a series of problems that have 
faced the living will measure.

Earlier last month, the House 
Judiciary Committee made sev­
eral amendments to SB 140 that 
would “seriously impede the 
ability o f senior citizens to 
express . . . (their) basic right," 
according to Peggy Burgin, chair 
o f the Older Alaskans Commis­
sion.

“We are concerned that tiie 
requirement for a judge or mag­
istrate to witness the declaration 
(to withdraw life-sustaining pro-

paee nineteen nleaseLiving will faces crucial
from  page one
cedures) will restrict .he ability 
o f the terminally ill to enact a 
declaration, (and) have unneces­
sary fiscal impacts,” Burgin said 
in a letter to legislators.

Most supporters of the orig­
inal Senate-passed version o f  the 
bill shared Burgin’s dismay with 
the Juaiciary Committee's amen­
ded version — HCS CSSB 140.

“ It is our opinion that requir­
ing judicial involvement in ef­
fecting a declaration would 
make this action exceedingly dif­
ficult in many rural areas ana 
would preclude many from ex­
ercising this right,” said David 
Herndon, executive director of 
Older Persons Action Group.

A second amendment to the 
bill concerning nutrition and hy­
dration drew living will support­
ers’ complaints, toi

Burgin stated that “ the elim­
ination of a citizen’s ability to 
indicate a desire f ir  nutrition or 
hydration by cistric tube or

intravenously may render the 
bill useless.

“We certainly recognize that 
there arc those who would not 
consider the use of gastric cr in­
travenous support as an heroic 
effort,” Burgin said.

“Howevei, there are also those 
who would. A decision of this 
type must be based ot> the indiv­
idual’s wishes according *o the 
nature o f their illness.”

Despite objections to the re­
cent committee amendments, 
senior leaders expressed their 
basic support for the bill.

“We want tc  see this legisla­
tion passed,” said Dapcevich.

Senate sponsor o f the bill, 
Sen. Dick Eliason (R-Sitka), 
joined the chorus of dismay 
over the House amendments to 
the bill.

Eliason “ felt the amendments 
really complicated the proce­
dure and made it extremely dif­
ficult to activate the will,”

said Sheila Peterson, Eliaso 
legislative aide.

“Ail along he just wan 
to make the living will as e 
and clear-cut as possible. 1 
very disappointed with th 
amendments,” Peterson add

"If it’s not changed, I seric 
ly doubt whether the Sen 
will pass the bill when it is 
turned ior a concurrence vot 
she noted. “The Senate mi 
prefers their own original » 
sion to this House version.”

Nancy Groszek, legislai 
aide to Rep. Don Clock 
(D-Anchorage), the origi 
sponsor of the living will mi 
ure, said further changes 
the House version may be ma

“What’s critical now is s 
port for the bill from senioi 
Groszek said. “ If seniors w 
to see the bill enacted, i t ’s 
portant that they contact le 
lators now. There may not 
another opportunity for thi
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SEE PFEIFER
274-9577

c id e i i ia a v a n c e  
by a rtific ia l, e x tra o rd in a ry  m eans w h en  y o u r  illness 
is te rm in a l and  y o u  are  n o  lo n g er ab le  to  m ak e  co ­
h e ren t decisions.

T h is ty p e  o f  leg isla tion  is n 't  u n iq u e  o r  new . 
T h irty -five  o th e r
states have pas- COMMENTS
sed similar liv-  ---------------------------
ing will" laws. Alaskan seniors have asked for this 
legislation every year since 1980.

SB 140 passed the Senate last year and made it 
all the way to the House floor this session before 
serious opposition appeared. Now. lawmakers are 
being besieged with messages from those who call 
the bill "legalized euthanasia."

Come on, folks. We're not talking about killing 
people. We're talking about your rights to deter­
mine how you  will die when there is no hope o f  
remaining alive without machines. We're talking 
about letung a life come to its natural, dignified 
end without tubes, respirators and I.V.'s.

If you care about the living will, tell your leg­
islator and do it now. The vote could come up the 
first week o f  March or even before.

You can send a free public opinion message by 
calling the Legislative Information Office nearest 
you. Ask them to send the message to all 40 rep­
resentatives.

Closing the age gap
Old folks and school kids. Incompatible: In­

comprehensible to each other? Not necessarily.
Yet, when languages differ, when old ways of 

living and doing are forgotten, or when youthful 
enthusiasm is ignored or misunderstood, it's easy 
for the gap between generations to widen, for each 
generation to live in isolation from the other.

A new S20.000 grant program for rural school 
districts promises to bridge some of the gaps that 
exist and, perhaps, prevent a few in the future.

EXPERIENCED knitters needed 
to knit fo r cottage industry. For 
details write Mon-Tricot, 938 
David Place, Anchorage, 99501 .

563-8E/33
10% Senior Discount

J
Rent a DUNGENESS BEACH 
CABIN while you look fo r a re­
tirement home in Sequim, Wash., 
area. One bedroom, s'e> ps 4-6, 
furnished, utilities. $500  month. 
2 4 8 0 7 0 9 . Anchorage: (206 )
373 -1918  Washington.

»-— ■ - -rt o i n  - mr~ 
Advanced Styling |

502 West F iraweod Lane J
Anchorage, A laska 99503 c  

276-6062 
Men, Women Teens, C h ild ren  |

o oe-^Sr o °

•  Popular Rolircm ent Area ■
•  Mild Climate
• „G o o d  Hem Esin ie Values
•  E xce llen t M e d ic a l.a n d  

Health Facilities
•  Many Senior A etivni'-  --

Regaiv Real E s ta te  Co. 
7 7 7  N.E. 7 th  St. -

G ra n ts  P a s ’s; O R '97526 
'  • 503 v476-8899 .
Asff*t»cTorh Rfegan

THOROUGH CLEANING in 
Juneau; heavy or light. Inside or 
outside. Call 5 8 6 4 8 8 9 .

WANT HELP with the legisla­
ture or state agencies? Contact 
Senator Vic Fischer, P.O. Box V, 
Juneau, AK 99811 o r call 
4 6 5 4 9 5 4  (collect ok).
SHARE, live, in financially se­
cure -- Social Secutiry. Multi­
talented professional man, 5 ft. 
71/a in., seeks female, 60-70. 
Marriage optional. P.O. Box 
2023 , Las Vegas, Nevada 89125 . 
Occupant.

u  m

Jobs and Job Seekers
Situations Wanted

Experienced in office work 
and dealing with the public. 
Very reliable.

Wanted
Dry cleaning establishment 
needs counter person who 
likes to work with people. 
Must be able to work Satur­
day.

Experienced cook and baker. 
Prefers to work days.

Live-in companion. Has own 
transportation.

Someone to care fo r 5-year- 
old son holidays and non­
school days. Prefer ''grand­
mother" type. Could furnish 
transportation.

This is a small sampling o f what is available through the office 
o f the Older Worl ers Specialist at the Older Persons Action 
Group, 276-1059.

w m 1



Bill provides 
compassion for 
terminally ill

A bill now before the Legislature would guarantee 
adults the right to decide for themselves, while capable of 
deciding, whether life-sustaining measures should be 
used to prolong life when death is imminent.

Under the proposal, an adult at any time—whether ill or 
not— could sign a form saying:

“ If I should have an incurable or irreversible conditiion 
that will cause my death within a relatively short time, it is 
my desire that my life not be prolonged by administration 
of life-sustaining procedures.”

“ If my condition is terminal and I am unable to partici­
pate in decisions regarding my medical treatment, I 
direct my attending physician to withhold or withdraw 
procedures that merely prolong the dying process and are 
not necessary to my comfort or to alleviate pain.”

The bill forces no one to sign such a declaration and does 
not affect those who choose not to sign one. It also allows a 
person to revoke a declaration at any time, as long as he or 
she can make decisions and communicate them.

The bill does not, and specifically states it does not, 
“condone, authorize or approve mercy killing or eutha­
nasia.”

What the bill provides is compassion and the right to 
choose for one’s self while the choice can still be made. It 
would apply only in those cases where there is no hope for 
recovery.

How much emotional pain would have been eased if a 
sigr ed declaration had been available to some families 
and physicians. How many people would prefer — and 
should have the right to prefer—to make the decision for 
themselves, and for their families, and for those caring for 
thei,.'.

It’s hard to imagine a more essentially personal ques­
tion than whether one’s life, and what one defines as 
living, should be extended by artificial means when all 
hope is gone. Given advances in medical technology, the 
question now arises more frequently, but when does an 
individual have the chance to provide the answer?

Sen. Dick Eliason (R-Sitka) is chief sponsor of the bill in 
the Senate. A companion measure was recently intro­
duced in the House. The proposal has received support 
from hospice officials^who work with terminally ill’ pa­
tients and their families, and the Alaska State Hospital 
Association, in addition to numerous individuals.

Laws similar to Eliason’s proposal have already been 
enacted in 23 states, including California, Oregon, 
Washington and Idaho.

For the sake of compassion and individual choice, Alas­
ka should add itself to the list,

JUNEAU EM P IR E ,

< J u n e a u  E m p i r e

W I L I . I A M  S .  M O R R I S  III 
P U B L I S H E R

J E F F R E Y  A .  W I L S O N  
G E N E R A L M A N A G E R

CARL SAM PSON THOMAS BLUMENSHINE
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FRED HOW ARD ROBIN  HERDMAN PAUL
Circu lation M anage r Advertising M anager
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budget review
airp1 ane tie-down leases less than once 

t .onth, to cut down on billing costs. 
N■ iler was also asked for a breakdown 
n his hiring of security staff and the 

,osts.
Baxter questioned Miller about such 

etails as janitors wearing radios, 
'eaning behind ticket counters and 
uying gas for airport vehicles. 
Twoother assembly members asked 
iller to investigate providing lug- 
,ge carts for the new baggage claim 
ea.

Capital transit:
‘We don’t want to be too aggressive 
ng out there to increase our rid- 
hip,” the public works director told 

assembly about the city bus 
tern.
hen asked ‘‘why not," by assembly 

ember Bruce Botelho, Johnson said 
e city does not want to oversell the 
stem.
"We don’t want to be out there pro- 
ding service the public doesn’t 
- d ,"  he said.
Johnson was asked by several

Assemblyman Fred Baxter

assembly m embers about specific 
steps thecity has taken orplans to take 
to increase public awareness of the bus 
system.

ecides to hire city 
points fish panei

liars and school 
auCity-Borough 
londny night, 
uestion of hiring 
a nine-member 
a resolution in

ast, but has been 
group formed to 
en mentioned by 
st for that group, 

choice for city

r, the assembly 
ered lobbyists in 
nstruetedto cell 
: for proposals by 
1 to be made next

iure how much a 
:uss spending no 
jggestion into a

>ng statement in 
/ing many other

>re particularly 
r water projects

cts,” Assembly

member Rosalee Walker said.
Deputy Mayor Jam ie Parsons said with state school 

funding in doubt, Juneau schools could be facing a $750,000 
shortfall in this year’s budget.

The assembly agreed to hire a lobbyist on a 6-2 vote, with 
assembly members Bruce Botelho and Fred Baxter voting 
against ti*-. motion.

In other action Monday, the assembly appointed a nine- 
member fisheries advisory board and a Five-membe: tech­
nical board. The techn:cal board, said Parsons, will be 
non-voting, but will provide assistance to the advisory 
panel.

Appointed to the advisory board were Larry Cotte-,, 
Michael Grummett, Ladd Macaulay, Warren Wiley j . 
Gregory Fisk, Sandro Lane, Geron Bruce, David R. Bo- 
whay and Max Lewis.

Acting as a non-voting chairman of the group will be Al 
Borrego, from the University of Alaska-Juneau.

The group also approved, 6-2, a resolution supporting a. 
state bill that would create a system of marine parks.

Voting against the resolution were assembly members 
George Davidson and Baxter.

Davidson said he opposed the resolution because he. 
believes enough land is already in public use and there isn’t, 
enough known about how marine parks could affect de­
velopment of resources. /  •

The assembly also had a quick discussion on the time, 
likely to be necessary to hire a new city attorney. The 
current attorney, Lee Sharp, resigned last week, effective 
in early June.

The assembly agreed to try to hire Sharp’s replacement 
for the $60,000 job by May 20.

>te on longevity bill
tweek to vote on 
slature when a 
rogram with an

later this week 
mchorage.said 
ble after it was

measure, intro- 
passage is ex-

agood bill...it 
k force on the 
git,"Ray3aid. 
e program as a 
Tent one-year 
upremi; Court

support of the 
! runs toward 
an favored by 
iotzebue, that
MVM. —

The stair-stepping approach calls for increasing the age 
requirement by one year every year, beginning in 1991* 
Under that plan, the longevity bonus would be phased Oul 
by the year 2030. Currently, al! one-year residents age 65 or 
older are eligible for the $250 per month checks.

What shape the new longevity bonus program will taTte 
should be determined in a  conference committee, a body 
composed of representatives from both houses, Ray pre­
dicts.

“With all the House proposals floating around, and the 
Senate backing the annuity plan, I’m sure this will end upin 
conference com m ittee,"he said. "And, I'm  not opposed to 
that as long as we get the best legal and responsible 
program ."

According to Ray, his annuity bill, that allows residents 
to place their yearly Pernuiient Fund dividend checks into 
a retirem ent account, is similar to the stair-stepplhg 
approach. •;

“ Under the annuity bill, the longevity bonus part of the 
payments is gradually phased out, like the stair-step idea, 
but unlike that, we continue to take care of elderly Alas­
kans," Ray said.

The annuity proposal requires state funding for several 
decades, but once accounts are  established, they w ittSe—i .  . — -----
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C S S B  1 5 Q ( J u d ) a m

T h e  S p e a V e r  w a i v e d  t h e  J u d i c i a r y  C o m m i t t e e  r e f e r r a l  o n  
C O MM I T T E E  S U B S T I T U T E  FOR S E N A T E  B I L L  NO.  150 ( J u d i c i a r y )  
a m e n d e d  ( m a k i n g  m i s c e l l a n e o u s  a m e n d m e n t s  t o  t h e  A l a s k a  W a t e r  
U s e  A c t  ( A S  4 6 . 1 5 ) ;  e s t a b l i s h i n g  p r o c e d u r e s  f o r  a d m i n i s t r a ­
t i v e  a n d  J u d i c i a l  a d j u d i c a t i o n  o f  w a t e r  r i g h t s  u n d e r  t h a t  
A c t ;  e f f e c t i v e  d a t e )  a t  t h e  r e q u e s t  o f  t h e  C h a i r m a n .

C S S B  1 5 0 ( J u d ) a a  w a s  s e n t  t o  t h e  R u l e s  C o m m i t t e e  f o r  
p l a c e m e n t  o n  t h e  c a l e n d a r .

SECOND R E A D  I N C  OF  SENAT E  B I L1  •' 
( c o n t i n u e d )

H C S  C 5 S B  3 6 7 ( L i C ) a m H

HC5 CS S B  3 6 7 ( L S C ) a m H  w a s  a g a i n  b e f o r e  t h e  H o u s e .

R e p r e s e n t a t i v e  B o u c h e r  p l a c e d  a  c a l l  o f  t h e  H o u s e .

T h e  c a l l  w a s  s a t i s f i e d .

A m e n d m e n t  N o .  6 b y  P i g n a l b e r i :

P a g e  10 ,  a f t e r  l i n e  20 ,  I n s e r t  a  n e w  b i l l  s e c t i o n  t o  
r e a d :

n *  S e c .  10.  AS  38 i s  a m e n d e d  b y  a d d i n g  a  n e w  c h a p t e r  
t o  r e a d :

CHAPTER  4 5 .  R E S I D E N T  EMPLOYMENT 
P R E F E R E N C E  UNDER S T A T E  L E A S E S .

A R T I C L E  ) .  H I R 1 NC  P R E F E R E N C E .

S e c .  3 8 . 4 5 . 0 1 0 .  S T A T E  P O L I C Y .  I t  i . s  t h e
p o l i c y  o f  t h e  s t a t e  t o  d e v e l o p  i t s  n a t u r a l  r e ­
s o u r c e s  t o  p r o v i d e  t h e  m a x i m u m  b e n e f i t  t o  t h e  
p e o p l e  o f  t h e  s t a t e  t j  r e q u i r e d  b y  t h e  C o n s t i ­
t u t i o n  o f  t h e  S t a t e  o f  A l a s k a .  T h e s e  b e n e f i t s
I n c l u d e  e m p l o y m e n t  o p p o r t u n i t i e s  i n  n a t u r a l
r e s o u r c e  d e v e l o p m e n t  p r o j e c t s  f o r  r e s i d e n t s  
q u a l i f i e d  f o r  t h e  e m p l o y m e n t ,  a s  w e l l  a s  r e c e i p t  
o f  s t a t e  r e v e n u e  f r o m  t h e  d e v e l o p m e n t .

S e c .  3 8 . 4 5 . 0 2 0 .  L E G I S L A T I V E  F I N D I N G S .  T h e
l e g i s l a t u r e  f i n d s :*

( 1 )  t h e  f i n d i n g s  m a d e  i n  AS  3 6 . 1 0 . 0 0 5  
c o n t i n u e  t o  a c c u r a t e l y  d e s c r i b e  t h e  s o c i a l ,  
e c o n o m i c ,  a n d  e m p l o y m e n t  s i t u a t i o n  i n  t h e  s t a t e ;



HOUSE 
COMMITTEE REPORT

/

(9 )
Date referred: 3/i9/36

FURTHER REFERRAbi JUDICIARY

DATE

The RESOURCES Committee has considered CSSB 150(Jud)am

"An Act making miscellaneous amendments to the Alaska Water Use Act (AS 
46.15); establishing procedures for administrative and judicial 
adjudication of water rights under that Act; and providing for an effective 
d a t e ."

and recommends:

] do pass 

? do not pass

] do pass with attached amendment(s) 

] no recommendation

replace with <4CS CSSfr i^bA

and recommends

[ k/\ same title 

[ ] new title

[ ] further referral to the Committee

and attaches: [ ] letter of intent
[ ] first fiscal note
r ] new fiscal note
[ ] zero fiscal note

SIGNING DO PASS: SIGNING OTI^R RECOMMENDATIONS:



B I LL  SHEFF I ELD .  G O VE RN OR

WATER RESOURCES BOARD

P OUCH 7 005
A N C H O R A G E  AL AS KA 99510-7005 
P H O N E  (907-561-2020

May 9 , 1986

Representative M. Mike Miller 

Alaska State Legislature 

P.O. Box V

Juneau, Alaska 99811

Dear Representative Miller:

RE: SB 150

SB 150 is proposed legislation to amend the Alaska Water Use Act and it 

may be sent to the floor for a vote near the end of this legislative 

session. SB 150 provides for the adjudication, by the State, of federal 

reserved water rights and for various housekeeping amendments sought by 

the Department of Natural Resources.

The Alaska Water Resources Board supports SB 150 unanimously and urges you 

to vote in favor of this legislation. This bill has also received the 

support, of the Joint Federal/State Working Group on Federal Reserved Water 

R i g h t s .

The Water Resources Board members represent not only the diverse 

geographic areas of Alaska but environmental, mining, timber, fisheries 

and Native Corporation interests as well. It is rare to achieve the 

degree of consensus that this bill enjoys.

The Board has had three years of involvement in developing this bill and 

it was close to passage in 1985 when the Subsistence issue delayed it. It 

would be a serious setback to the State's efforts to adjudicate federal 

water rights if a delay were to occur again.

Re spectfully,

Cyril R. Wanamaker, Chairman



C y r i l  R. W a n a m a k e r , - C h a  rrnan' 
A L A S K A  W A T E R  R E S O U R C E S  B O A R D  

B O X  £ 2 3 4  
JUNEAU, A L A S K A  9 9 8 0 3

9 0 7  5 8 6  1512

M A Y  7, 1986

H o n o r a b l e  M i k e  M i l l e r ,  C h a i r m a n  
H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V <ms3100)
Juneau, A l a s k a  9 9 8 1 1

RE: SB 150

D e a r  R e p r e s e n t a t i v e  M i l l e r :

S B  150 is p r o p o s e d  l e g i s l a t i o n  that w o u l d  a m e n d  the A l a s k a  W a t e r  U s e  
Act. T h e  a m e n d m e n t s  w o u l d  p r o v i d e  for t h e  a d j u d i c a t i o n  o f  f e d e r a l  
r e s e r v e d  w a t e r  r i g h t s  and m i s c e l l a n e o u s  h o u s e k e e p i n g  a m e n d m e n t s  s o u g h t  
by t h e  A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s .  T h i s  l e g i s l a t i o n  is 
c u r r e n t l y  in t h e  J u d i c i a r y  C o m m i t t e e .

T h e  A l a s k a  W a t e r  R e s o u r c e s  B o a r d  s u p p o r t s  t h e  bill a n d  u r g e s  its p a s s a g e  
by t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  w i t h o u t  a m e n d m e n t  o r  p r e f e r a b l y  that 
t h e  C o m m i t t e e  w a i v e  t h e  bill and s e n d  it t o  t h e  f l o o r  for a vote. The 
W a t e r  R e s o u r c e s  B o a r d  is u n a n i m o u s  in its s u p p o r t  of t h i s  bill and the 
bill h a s  a l s o  r e c e i v e d  t h e  s u p p o r t  o f  t h e  J o i n t  F e d e r a l / S t a t e  W o r k i n g  
G r o u p  on  F e d e r a l  R e s e r v e d  W a t e r  Rights.

T h e  B o a r d  h a s  a long h i s t o r y  o f  i n v o l v e m e n t  in t h e  d e v e l o p m e n t  o f  t h i s  
bill. It w a s  c l o s e  t o  p a s s a g e  last s e s s i o n  w h e n  c o n c e r n  o v e r  t h e  
s u b s i s t e n c e  i s s u e s  d e l a y e d  it. In v i e w  of  t h e  w i d e  s u p p o r t  f o r  t h i s  
bill it w o u l d  be a s e r i o u s  s e t b a c k  if t h i s  d e l a y  w e r e  t o  o c c u r  again.

If I c a n  a n s w e r  a n y  q u e s t i o n s  for y o u  o r  t h e  J u d i c i a r y  C o m m i t t e e  in 
r e g a r d s  t o  S B  150 p l e a s e  call o n  me.

R e s p e c t  f u l 1v.

C y r i l  R. Wanarnaker, C h a i r m a n  
A l a s k a  W a t e r  R e s o u r c e s  B o a r d
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We are p l e a s e d  t h a t  S e n a t e  B i l l  150 p a s s e d  the H o u s e  
R e s o u r c e s  C o m m i t t e e  on M a y  5, 1986 a n d  is n o w  r e f e r r e d  to 
y o u r  J u d i c i a r y  C o m m i t t e e .  W e  w i s h  to o f f e r  the f o l l o w i n g  
c o m m e n t s  as b a c k g r o u n d  i n f o r m a t i o n  a n d  e x p l a i n  w h y  w e  feel 
thir- l e g i s l a t i o n  is i m p o r t a n t  to A l a s k a  a n d  u r g e  y o u r  
e a r l  st c o n s i d e r a t i o n  o f  the m e a s u r e .  Y o u  h a v e  p r e v i o u s l y  
r e c e i v e d  t h i s  i n f o r m a t i o n  and it is i n c l u d e d  n o w  for the 
b e n e f i t  o f  o t h e r  c o m m i t t e e  m e m b e r s .  T h e  b i l l  c o n t a i n s  
h o u s e k e e p i n g  a m e n d m e n t s  to the A l a s k a  W a t e r  Use Act, AS 
46.15, and m o s t  i m p o r t a n t l y ,  p r o c e d u r e s  for a d m i n i s t r a t i v e  
and j u d i c i a l  b a s i n w i d e  a d j u d i c a t i o n  of  w a t e r  r i g h t s .  T h i s  
is c r u c i a l  w a t e r  r e s o u r c e s  l e g i s l a t i o n  for A l a s k a  b e c a u s e  it 
v/ould e s t a b l i s h  p r o c e d u r e s  to a d j u d i c a t e  f e d e r a l  r e s e r v e d  
w a t e r  rights.

C u r r e n t l y ,  the W a t e r  U s e  A c t  d o e s  n o t  h a v e  p r o c e d u r e s  for 
b a s i n w i d e  a d j u d i c a t i o n  of s t a t e  a d m i n i s t e r e d  w a t e r  r i g h t s  or 
c l a i m e d  f e d e r a l  r e s e r v e d  w a t e r  r i g hts. The b i l l  e s t a b l i s h e s  
an a d m i n i s t r a t i v e  b a s i n w i d e  a d j u d i c a t i o n  p r o c e d u r e  for s t a t e  
w a t e r  r i g h t s  w h e n  a c o n t r o v e r s y  e x i s t s  b e t w e e n  
a p p r o p r i a t o r s , s u c h  as the s c a r c i t y  o f  w a t e r  w i t h i n  a r i v e r  
b a s i n  or g r o u n d  w a t e r  a q u i f e r ,  a n d  for c l a i m e d  f e d e r a l  
r e s e r v e d  w a t e r  r i g h t s  w h e n  t h e  f e d e r a l  g o v e r n m e n t  c o n s e n t s  
to an a d m i n i s t r a t i v e  a d j u d i c a t i o n .  T h e  b i l l  a l s o  p r o v i d e s  a 
s t ate S u p e r i o r  C o u r t  p r o c e d u r e  for e f f i c i e n t l y  a d j u d i c a t i n g  
f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  in i n s t a n c e s  w h e r e  the f t i e r a l  
g o v e r n m e n t  m a y  not c o n s e n t  t o  an  a d m i n i s t r a t i v e  
a d j u d i c a t i o n .

A  f e d e r a l  r e s e r v e d  w a t e r  right, is o n e  c r e a t e d  e i t h e r  
e x p r e s s l y  or by i m p l i c a t i o n  w h e n  the f e d e r a l  g o v e r n m e n t  
w i t h d r a w s  land for a s p e c i f i c  p u r p o s e .  The U.S. S u p r e m e  
C o u r t  f i r s t  r e c o g n i z e d  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  in 
W i n t e r s  v. L n i t e d  S t a t e s  in 1908. S i n c e  t h a t  time, c o u r t
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c a s e s  h a v e  e x t e n d e d  the d o c t r i n e  to n a t i o n a l  forests, parks, 
re f u g e s ,  and m o n u m e n t s .  S i n c e  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  
are m o s t  o f t e n  c r e a t e d  by i m p l i c a t i o n ,  no s p e c i f i c  q u a n t i t y  
c f  w a t e r  and no p r i o r i t y  d a t e  for the w a t e r  r i g h t  is 
e s t a b l i s h e d  u n t i l  the c o u r t  d o e s  so by d e c r e e .  C o n g r e s s  
p a s s e d  the M c C a r r a n  A m e n d m e n t  to a l l o w  w a t e r  a d j u d i c a t i o n  
s u i t s  to be b r o u g h t  a g a i n s t  the f e d e r a l  g o v e r n m e n t  in s t a t e  
c o u rts. W h i l e  a l l o w i n g  s t a t e  c o u r t  a d j u d i c a t i o n  o f  f e d e r a l  
r e s e r v e d  w a t e r  q u a n t i t i e s  a n d  p r i o r i t y  dates, the M c C a r r a n  
a m e n d m e n t  a l s o  r e q u i r e s  the a d j u d i c a t i o n  o f  all r i g h t s  
'.thin a h y d r o l o g i c  b a s i n  w h e r e  a f e d e r a l  r e s e r v e d  w a t e r  

r i g h t  m a y  exist.

F e d e r a l  land r e s e r v a t i o n s  m a k e  u p  a l m o s t  49 p e r c e n t  of 
A l a s k a ' s  t o t a l  1̂ .. d m a s s  o f  3 6 7.7 m i l l i o n  acres, and m a y  
c a r r y  f e d e r a l  r e s e r v e d  wTa t e r  rights. W h i l e  ccmj,-tition for 
w a t e r  r e s o u r c e s  in the l o c a l e  of  m a n y  A l a s k a  f e d e r a l  r e s e r­
v a t i o n s  is limited, w e  h a v e  r e c e n t l y  e n c o u n t e r e d  i n s t a n c e s  
w h e r e  a p r o c e d u r e  for a d j u d i c a t i o n  w o u l d  e n h a n c e  o p p o r­
tu n i t i e s  for s t a t e  e c o n o m i c  d e v e l o p m e n t .  A p p l i c a t i o n s  for 
a d d i t i o n a l  h a t c h e i y  w a t e r  in S i t k a  w e r e  s h e l v e d  p e n d i n g  
s t udy cf f e d e r a l  r i g h t s  to I n d i a n  R i v e r  w a t e r .  Of m o r e  
i m m e d i a t e  c o n s e q u e n c e  a r e  N a t i o n a l  P a r k  S e r v i c e  r e q u e s t s  for 
N u k a  R i v e r  a p p r o p r i a t i o n s  w h i c h  c o u l d  r e d u c e  B r a d l e y  L a k e  
p o w e r  p r o d u c t i o n  p o t e n t i a l .  T h e s e  s i t u a t i o n s  w i l l  c o n t i n u e  
to a r i s e  and r e q u i r e  a r e s o l u t i o n  m e c h a n i s m .

W e  s u m m a r i z e  the b i l l  b r i e f l y  as f o llows: S e c t i o n  1 of SB
150 adds a d i s c l a i m e r  to the W a t e r  Use A c t  t h a t  a r i g h t  to 
a p p r o p r i a t e  w a t e r  w h i c h  the s t a t e  g r a n t s  is n o t  a g u a r a n t e e  
of a p a r t i c u l a r  w a t e r  q u a l i t y ,  v o l u m e ,  o r  p r e s s u r e ,  or that 
w a t e r  m a y  b e  w i t h d r a w n  at a p a r t i c u l a r  cost. T h i s  is n e e d e d  
b e c a u s e  the s t a t e  c a n n o t  a l w a y s  g u a r a n t e e  the q u a n t i t y  or 
q u a l i t y  of w a t e r  d u e  to i n s u f f i c i e n t  h y d r o l o g i c  d a t a  in our 
s t a t e .

S e c t i o n  2 p r o v i d e s  for c o n t i n u e d  a d j u d i c a t i o n  of d e c l a r a­
tio n s  f i l e d  u n d e r  the e x i s t i n g  r i g h t s  s e c t i o n  (AS 
4 6 . 1 5 . 0 6 5 ) .  If a c e r t i f i c a t e  is i s s u e d  u n d e r  this section, 
the h o l d e r  m a y  b e  i n c l u d e d  in a b a s i n w i d e  a d j u d i c a t i o n .

S e c t i o n s  3 and 4 of the p r o p o s e d  b i l l  a m e n d  AS 4 6 . 1 5 . 1 4 0  to 
c l a r i f y  the e x i s t i n g  a b a n d o n m e n t  a n d  f o r f e i t u r e  p r o v i s i o n s .  
It c r e a t e s  a r e b u t t a b l e  p r e s u m p t i o n  so t h a t  an a p p r o p r i a t o r  
w h o  d o e s  n o t  b e n e f i c i a l l y  u s e  w a t e r  g r a n t e d  bv  a c e r t i f i c a t e  
for five s u c c e s s i v e  years, b e a r s  t h e  o b l i g a t i o n  to p r o v e  to 
the c o m m i s s i o n e r  t h a t  t h e  a p p r o p r i a t i o n  has not b e e n  a b a n­
doned. S e c t i o n  5 of the b i l l  c l a r i f i e s  h o w  the c o m m i s s i o n e r  
m a y  t e r m i n a t e  an i n s t r e a m  f l o w  r e s e r v a t i o n .
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S e c t i o n  6 c o n t a i n s  the bo d y  o f  the p r o p o s e d  b a s i n w i d e  
a d j u d i c a t i o n  p r o v i s i o n s .  It w o u l d  a l l o w  the C o m m i s s i o n e r  of 
N a t u r a l  R e s o u r c e s  to i n i t i a t e  an a d m i n i s t r a t i v e  a d j u d i c a t i o n  
to q u a n t i f y  and d e t e r m i n e  the p r i o r i t y  of all w a t e r  r i g h t s  
and c l a ims, i n c l u d i n g  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  w h e n  the 
f e d e r a l  g o v e r n m e n t  c o n s e n t s ,  in a p a r t i c u l a r  h y d r o l o g i c  
basin. S e c t i o n  6 p r o v i d e s  t h a t  w h e n  a f e d e r a l  r e s e r v e d  
w a t e r  r i g h t  m a y  be involved, and the c l a i m a n t  r e f u s e s  to 
c o n s e n t  to an a d m i n i s t r a t i v e  a d j u d i c a t i o n ,  the c o m m i s s i o n e r  
c o u l d  i n i t i a t e  the a d j u d i c a t i o n  in S u p e r i o r  C o u r t  c o n s i s t e n t  
w i t h  the M c C a r r a n  A m e n d m e n t .  In th a t  insta n c e ,  t h e  p r o p o s e d  
b i l l  g i v e s  the S u p e r i o r  C o u r t  a u t h o r i t y  to a p p o i n t  a m a s t e r  
to p e r f o r m  the same f u n c t i o n s  a m a s t e r  w o u l d  h a v e  in an 
a d m i n i s t r a t i v e  a d j u d i c a t i o n ,  b u t  u n d e r  the c o u r t ' s  s u p e r­
visio n .  W h i l e  the d e s i g n  of the a d j u d i c a t i o n  b i l l  is to 
p r o v i d e  a p r o c e d u r e  for the a d j u d i c a t i o n  of  b o t h  s tate 
i s s u e d  w a t e r  r i g h t s  and c l a i m e d  f e d e r a l  r e s e r v e d  w a t e r  
rights, AS 4 6 . 1 5 . 1 6 9  m a k e s  c l e a r  t h a t  n o t h i n g  in the A l a s k a  
W a t e r  Use A c t  is to be c o n s t r u e d  as an a d m i s s i o n  a g a i n s t  the 
S t a t e  of A l a s k a  t h a t  a f e d e r a l  r e s e r v e d  w a t e r  r i g h t  e x i s t s  
in any p a r t i c u l a r  c ontext.

S e c t i o n  7 of the b i l l  adds p r o v i s i o n s  to c l a r i f y  the D e p a r t­
m e n t  of N a t u r a l  R e s o u r c e s '  a u t h o r i t y  to t a k e  a c t i o n  to 
r e m o v e  u n s a f e  or u n p e r m i t t e d  w o r k s  of a p p r o p r i a t i o n  su c h  as 
d a m s  or d i v e r s i o n s  w h e r e  the a p p r o p r i a t o r  r e f u s e s  to do  so, 
and to i n s p e c t  r e c o r d s  o f  an a p p r o p r i a t o r  p e r t i n e n t  to w a t e r  
u se u n d e r  the act.

L e g i s l a t i o n  for b a s i n w i d e  a d j u d i c a t i o n  w a s  f i r s t  s u b m i t t e d  
to the L e g i s l a t u r e  in 1982. SB 150 v/as p r e p a r e d  by the 
A t t o r n e y  G e n e r a l ' s  O f f i c e  a f t e r  e x t e n s i v e  r e v i e w  of that 
o r i g i n a l  b i l l  and o t h e r  w e s t e r n  states' laws d e a l i n g  w i t h  
f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  a d j u d i c a t i o n .  T h i s  b i l l  is 
the b e s t  o f  the b a s i n w i d e  a d j u d i c a t i o n  l e g i s l a t i o n  o f  the 
w e s t e r n  states. W e  h a v e  w o r k e d  c l o s e l y  w i t h  the D e p a r t m e n t s  
of F i s h  and G a m e  and E n v i r o n m e n t a l  C o n s e r v a t i o n ,  m e m b e r s  of 
the A l a s k a  W a t e r  R e s o u r c e s  Board, f e d e r a l  a g e n c i e s  r e p r e­
se n t e d  on o u r  s t a t e ' s  F e d e r a l  R e s e r v e d  W a t e r  R i g h t s  W o r k  
Group, and the W e s t e r n  S t a t e s  W a t e r  C o u n c i l  in p r e p a r i n g  
this l e g i s l a t i o n .

E n c l o s e d  w i t h  this l e t t e r  is b a c k g r o u n d  m a t e r i a l  on the b i l l  
and so m e  g e n e r a l  i n f o r m a t i o n  a b o u t  f e d e r a l  r e s e r v e d  w a t e r  
righ t s .  The f o l l o w i n g  a t t a c h m e n t s  are included:

A t t a c h m e n t  1: SB 150 as a m e n d e d  by the H o u s e  R e s o u r c e s
Co m m i t t e e ;

A t t a c h m e n t  2: C o p i e s  of t e s t i m o n y  g i v e n  to t h e  S e n a t e
R e s o u r c e s  C o m m i t t e e ;
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A t t a c h m e n t  3:

A t t a c h m e n t  4

A t t a c h m e n t  5

A t t a c h m e n t  6

R e s o l u t i o n s  and l e t t e r s  fr o m  the A l a s k a  
W a t e r  R e s o u r c e s  B o a r d  c o n c e r n i n g  the 
bill;

"The W i n t e r s  of  O u r  D i s c o n t e n t :  F e d e r a l
R e s e r v e d  W a t e r  R i g h t s  in the W e s t e r n  
S t a t e s , "  p r e s e n t i n g  b a c k g r o u n d  on the 
d o c t r i n e  of  p r i o r  a p p r o p r i a t i o n  
( Alas k a ' s  s y s t e m  of  a l l o c a t i n g  water) 
and the d e v e l o p m e n t  of the W i n t e r s  
D o c t r i n e  o f  f e d e r a l  r e s e r v e d  w a t e r  
r i g h t s ;

" I n t r o d u c t i o n  to R e s e r v e d  W a t e r  R i g h t s , "  
d i s c u s s i n g  the o r i g i n  o f  the r e s e r v a t i o n  
d o c t r i n e  and d e c i s i o n s  h e l d  in some o f  
the m a j o r  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  
c a s e s ;

F a c t  S h e e t s  on W a t e r  R i g h t s  and F e d e r a l  
R e s e r v e d  W a t e r  Rights.

In summary, u n d e r  the s t a t e ' s  s y s t e m  of a l l o c a t i n g  w a t e r  
r i g h t s  b a s e d  o n  p r i o r  a p p r o p r i a t i o n s ,  t h e r e  is no w a y  that 
d e a l i n g  w i t h  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  c a n  be a v oided. 
A d j u d i c a t i o n  of w a t e r  r i g h t s  in a r e a s  w h e r e  f e d e r a l  r e s e r v e d  
w a t e r  r i g h t s  e x i s t  or are c l a i m e d  by the f e d e r a l  g o v e r n m e n t  
b e c o m e s  d i f f i c u l t  and s o m e t i m e s  i m p o s s i b l e  d u e  to the 
u n c e r t a i n t y  of n o t  k n o w i n g  h o w  m u c h  w a t e r  w i l l  be a v a i l a b l e  
for o t h e r  a p p r o p r i a t o r s  o n c e  the f e d e r a l  r e s e r v e d  w a t e r  
r i g h t s  are a d j u d i c a t e d .  W e  w i l l  e i t h e r  a d j u d i c a t e  a d m i n i s­
tr a t i v e l y ,  t h r o u g h  s t a t e  c o u r t s ,  or in f e d e r a l  c o u r t  - t h e s e  
are the c h o i c e s  as w e  see them. A d j u d i c a t i o n  u s i n g  the 
p r o c e d u r e s  p r o v i d e d  by e n a c t m e n t  o f  SB 150 is the m o s t  
e f f i c i e n t  and l e a s t  e x p e n s i v e  a l t e r n a t i v e .

W e  h o p e  y o u  find t h i s  i n f o r m a t i o n  u s e ful. P l e a s e  c o n t a c t  me 
if w e  c a n  p r o v i d e  y o u  w i t h  f u r t h e r  i n f o r m a t i o n .

S i n c e r e l y ,

E s t h e r  C. W u n n i c k e  
C o m m i s s i o n e r

E n c l o s u r e s



T h e  H o n o r a b l e  M. M i k e  M i l l e r  - 5 - M a y  6, 1 9 8 6

cc: R e p r e s e n t a t i v e  S u n d
R e p r e s e n t a t i v e  G r u e n b e r g  
R e p r e s e n t a t i v e  T a y l o r  
R e p r e s e n t a t i v e  C l o c k s i n  
R e p r e s e n t a t i v e  P e t t y j o h n  
R e p r e s e n t a t i v e  P h i l l i p s  
T o m  H a w k i n s ,  D i v i s i o n  of L a n d  

a n d  W a t e r  M a n a g e m e n t  
M i k e  Frank, A t t o r n e y  G e n e r a l ' s  O f f i c e



Offered: 3/10/86
Referred: Rules

Original sponsor: Rules/Governor

1 IN THE SENATE BY THE JUDICIARY COMMITTEE

2 CS FOR SENATE B I L L  NO. 150 ( J u d i c i a r y )  am

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

A FOURTEENTH LEGISLATURE - SECOND SESSION

5 A B IL L

6 F o r  an A ct e n t i t l e d :  "An A ct making m is c e l la n e o u s  amendments to  th e  A la s k a

7 Water Use A ct  (AS A 6 .1 5 ) ;  e s t a b l i s h i n g  p ro c e d u re s  f o r

8 a d m i n i s t r a t i v e  and j u d i c i a l  a d j u d i c a t i o n  o f  w a te r

9 r i g h t s  under t h a t  A c t ;  and p r o v id in g  f o r  an e f f e c t i v e

10 d a t e . "

11 BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

12 *  S e c t io n  1. AS A 6 .1 5 ." '*0  i s  amended by adding  a new s u b s e c t io n  to

13 read :

m  1A (d)  The c o m m is s io n e r 's  i s s u a n c e  o f  a p erm it  under AS A 6 . 15 .080

15 o r  o f  a c e r t i f i c a t e  under AS AG. 15.065 o r  A 6 .1 5 .1 2 0  does not r e p r e s e n t

16 a g u a ra n te e  by the s t a t e  to the  p e r m it t e e  o r  c e r t i f i c a t e  h o ld e r  t h a t

17 w ater  w i l l  be a v a i l a b l e  f o r  a p p r o p r ia t io n  a t  a c e r t a i n  vo lum e, q u a l i -

18 t y ,  a r t e s i a n  p r e s s u r e ,  o r  c o s t .  T h i s  s u b s e c t io n  does n o t ,  how ever,

19 a l t e r  the r i g h t  a p e rm it te e  o r  c e r t i f i c a t e  h o ld e r  may have a g a in s t  a

20 l a t e r  a p p r o p r ia t o r ,  in c lu d in g  a government agency .

21 *  S e c .  2 . AS A 6 .1 5 .0 6 5  i s  amended by ad d ing  a new s u b s e c t io n  to  re a d :

22 ( f )  The a d ju d i c a t i o n  p r o c e s s  f o r  a d e c l a r a t i o n  f i l e d  under ( a )

23 o f  t n i s  s e c t i o n  t h a t  i s  pending  b e fo re  th e  com m iss ioner  on th e  e f f e c -

2A t r v e  d a te  o f  t h i s  A ct  c o n t in u e s  under th e  p ro ce d u re s  s e t  out i n  t h i s

25 s e c t i o n  u n t i l  the co m m iss io n er  f i n a l l y  d e te rm in e s  w hether  the d e c l a r -

26 ant i s  e n t i t l e d  to  a c e r t i f i c a t e .  I f  a c e r t i f i c a t e  i s  i s s u e d  under

27 t h i s  s e c t i o n ,  the c e r t i f i c a t e  h o ld e r  may be in c lu d e d  as a p a r t i c i p a n t

28 i n  an a d ju d i c a t i o n  under AS A6.i,'* .165 o r  A 6 .1 5 .1 6 6 .

29 *  S e c .  3 . AS A 6 .1 5 .1 A 0  i s  amended to  r e a d :
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S e c .  4 6 .1 5 .1 4 0 .  ABANDONMENT, FORFEITURE, AND REVERSION OF APPRO­

PRIATIONS. ( a )  The co m m iss io n er  may d e c la r e  an a p p r o p r ia t io n  to  be 

w h o l ly  o r  p a r t i a l l y  abandoned and revo ke  o r  amend th e  c e r t i f i c a t e  of  

a p p r o p r ia t io n  as to  the  unused q u a n t i t y  o f  w a te r  i f  an a p p r o p r ia t o r ,  

w ith  i n t e n t i o n  to  abandon, does not make b e n e f i c i a l  use  o f  a l l  o r  a 

p a r t  o f  the  [H IS ]  a p p r o p r ia t e d  w a t e r .  [AN APPROPRIATION SO FORFEITED  

AND ABANDONED REVERTS TO THE STATE AND THE WATER BECOMES UNAPPROPRI­

ATED WATER.]

(b )  The co m m iss io n er  may d e c la r e  t h a t  an a p p r o p r ia t o r  h a t  [AN 

APPROPRIATION TO BE] w h o l ly  o r  p a r t i a l l y  f o r f e i t e d  an a p p r o p r ia t io n ,  

and s h a l l  revoke  the c e r t i f i c a t e  o f  a p p r o p r ia t io n  i n  whole o r  i n  p a r t  

i f  the [AN] a p p r o p r ia t o r  v o l u n t a r i l y  f a i l s  o r  n e g l e c t s ,  w ith o u t  s u f f i ­

c i e n t  c a u s e ,  to make use  o f  a l l  o r  a p a r t  of the  [H IS ]  a p p r o p r ia t e d  

w a te r  f o r  a p e r io d  o f  f i v e  s u c c e s s i v e  y e a r s .  A p r o p e r t y  owner who has

a wat e r  r i g h t ,  w hether  f o r  r e s i d e n t i a l ,  a g r i c u l t u r a l ,  i n d u s t r i a l ,  _r
m ining  j s e , but has  not de v e l o ped t h a t  p r o p e r t y  to  the p o in t  o f  w a te r  

u s e , may f i l e  a n o t i c e  o f  i n t e n t i o n to  r e t a i n t h a t  w a te r  r i g h t  w ith  

th e  i omini s s i o n e r .

*  S e c .  4 . AS 4 6 .1 5 .1 4 0  i s  amended by ad d ing  new s u b s e c t io n s  to  r e a d :

( c )  F a i l u r e  to use  b e n e f i c i a l l y  f o r  f i v e  s u c c e s s i v e  y e a r s  a l l  o r  

p a r t  o f  the  w a te r  g ra n te d  i n  a c e r t i f i c a t e  o f  a p p r o p r ia t io n  r a i s e s  a 

r e b u t t a b le  p resu m p tio n  t h a t  th e  a p p r o p r ia t o r  has  abandoned o r  f o r ­

f e i t e d  the r i g h t  to u se  th e  unused q u a n t i t y  ^f w a te r  and s h i f t s  to  the  

a p p r o p r ia t o r  the burden to  p ro ve  o t h e r w is e  to th e  s a t i s f a c t i o n  o f  the  

co m m iss io n er .

(d)  I f  the co m m iss io n er  re v o k e s  a c e r t i f i c a t e  i n  whole o r  in  

- a r t ,  the  p o r t io n  o f  th e  c e r t i f i c a t e  co vered  by th e  r e v o c a t io n  r e v e r t s  

to  the  sta'ce and the w a te r  becomes u n a p p ro p r ia te d  w a te r .

S e c .  5 . AS 4 6 . 1 5 . 1 4 5 ( f )  i s  amended to re a d :
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( f )  At l e a s t  once e ach  10 y e a r s  th e  co m m iss io n er  s h a l l  r e v ie w  

each  r e s e r v a t i o n  under t h i s  s e c t i o n  to  d e te rm in e  w h eth er  the purpose  

d e s c r ib e d  i n  ( a )  o f  t h i s  s e c t i o n  f o r  w h ich  the c e r t i f i c a t e  r e s e r v i n g  

w a te r  was i s s u e d  and th e  f i n d i n g s  d e s c r i b e d  i n  ( c )  o f  t h i s  s e c t i o n  

s t i l l  a p p ly  to  the  r e s e r v a t i o n .  I f  th e  co m m iss io n er  d e te rm in e s  t h a t  

th e  purpose^ o r  p a r t  o r  a l l  o f  the  f in d in g s ^  no lo n g e r  a p p ly  to  th e  

r e s e r v a t i o n ,  th e  co m m iss io n e r  [HE] may - - ✓oke o r  m odify  th e  c e r t i f i ­

c a t e  r e s e r v i n g  th e  w a te r  a f t e r  n o t i c e ,  h e a r in g  when a p p r o p r ia t e ,  and a 

w r i t t e n  d e t e r m in a t io n  t h a t  th e  r e v o c a t io n  o r  m o d i f i c a t io n  i s  i n  the  

bes t  i n t e r e s t s  o f  th e  s t a t e  [IN  ACCORDANCE WITH AS 4 6 . 1 5 . 1 4 0 ( b ) ] .

*  S e c .  6 . AS 4 6 .1 5  i s  amended by adding  new s e c t i o n s  to  re a d :

S e c .  4 4 .1 5 .1 6 5 .  ADMINISTRATIVE ADJUDICATIONS. ( a )  The commis­

s i o n e r  may, by o r d e r ,  i n i t i a t e  an a d m i n i s t r a t i v e  a d j u d i c a t i o n  to  

q u a n t i f y  and d ete rm in e  the  p r i o r i t y  o f  a l l  w a te r  r i g h t s  and c la im s  i n  

a d ra in a g e  b a s i n ,  r i v e r  s y s te m , ground w a te r  a q u i f e r  sy s te m , o r  o t h - r  

i d e n t i f i a b l e  and d i s t i n c t  h y d r o lo g ic  re g im e , i n c lu d in g  any h y d r o lo g i -  

c a l l y  i n t e r r e l a t e d  s u r f a c e  and ground w a te r  sy s te m s .

(b )  I n  the o r d e r  i n i t i a t i n g  an a d m i n i s t r a t i v e  a d j u d i c a t i o n ,  the  

co m m iss io n er  s h a l l  d e s c r i b e  the  a p p r o p r ia t e  g e o g ra p h ic  and h y d r o lo g ic  

b o u n d a r ie s  of the  a d j u d i c a t i o n  a r e a .  D u r in g  the  a d j u d i c a t i o n ,  the  

co m m iss io n er  may a d ju s t  the  b o u n d a r ie s  to  e n su re  the  e f f i c i e n t  admin­

i s t r a t i o n  o f  w a te r  a p p r o p r ia t io n s  among u s e r s .

( c )  Upon i n i t i a t i o n  o f  the  a d j u d i c a t i o n ,  the  co m m iss io n er  s h a l l

(1 )  s e rv e  th e  o rd e r  on each  a p p l i c a n t ,  c e r t i f i c a t e  h o l d e r ,  

o r  p e r m it t e e  l i s t e d  i n  th e  d e p a r tm e n t 's  r e c o r d s  w i t h i n  the  a d j u d i c a ­

t i o n  a r e a ;

(2 )  s e rv e  the  o rd e r  on any agency o f  the  f e d e r a l ,  s t a t e ,  or  

a l o c a l  government w it h  management a u t h o r i t y  o v e r  la n d  o r  w a te r  w i t h i n  

the a d j u d i c a t i o n  a r e a ;
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1 (3) s e r v e  the  o r d e r  on any p e rso n  who owns r c la im s  land

2 w i t h i n  th e  a d j u d i c a t i o n  a r e a  i f  the  la n d  i s  a e ld  i n  t r u s t  by the

3 U n ite d  S t a t e s  f o r  th e  p e rso n  o r  i f  th e  p a t e n t ,  deed, o r  c e r t i f i c a t e  to

A the  land  from the U n ite d  S t a t e s  was i s s u e d  under  15 U . S . C .  33A ( In d ia n

5 G e n e ra l  A l lo tm e n t  A ct  o f  F e b ru a ry  6 ,  1887, 2A S ta ir .  389 , as amended

6 and su p p le m e n te d ) ,  25 U . S . C .  372 ( th e  A l lo tm e n t  Act o f  June 2 5 , 1910,

7 36 S t a t . 8 5 5 ) ,  A3 U . S . C .  2 7 0 -1 ,  270-2  ( th e  A l lo tm e n t  Act o f  May 17,

8 1906, 3A S t a t .  1 9 7 ) ,  any o t h e r  a l lo t m e n t  a c t ,  o r  th e  A la s k a  N a t iv e

9 Townsi c A ct  o f  K..y 25 , 1926, AA S t a t .  629, and s e rv e  the o rd e r  on the

10 U n ite d  S t a t e s  on b e h a l f  o f  the  p e rso n ;

11 (A) s e rv e  th e  o rd e r  on th e  U n ite d  S t a t e s  and th e  a p p r o p r i -

12 a t e  g o v e rn in g  body o f  the  A nn ette  I s l a n d  R e s e rv e  e s t a b l i s h e d  by 25

13 U . S . C .  A95 ( th e  A ct  o f  March 3 , 1891, 26 S t a t .  1101) i f  the  la n d  o r

1A w a t e r ,  in c lu d in g  h y d r o l o g i c a l l y  in t e r c o n n e c t e d  w a te r ,  o f  the A nn ette

15 I s l a n d  R e se rv e  i s  w i t h i n  the  a d j u d i c a t i o n  a r e a ;

16 (5 )  s e rv e  the o r d e r  on any o t h e r  p e rso n  c la im in g  a f e d e r a l

17 r e s e r v e d  w a te r  r i g h t  w i t h i n  the  a d j u d i c a t i o n  a r e a ;

18 (6 )  s e rv e  the  r e g io n a l  c o r p o r e t io n  and v i l l a g e  c o r p o r a t io n

19 e s t a b l i s h e d  under A3 U . S . C .  1601-1628 ( A la s k a  N a t iv e  C la im s  S e tt le m e n t

20 A c t )  t h a t  has a pending  land  s e l e c t i o n  o r  has  a c q u ir e d  ow nersh ip  to

21 land  under th a t  a c t  t h a t  i s  lo c a t e d  w i t h i n  the a d j u d i c a t i o n  a r e a ;  and

22 (7 )  s e rv e  th e  o rd e r  on each  m in ing  c la im a n t  o f  : e co rd  w ith

23 th e  U n ite d  S t a t e s  and th e  s t a t e  w i t h i n  th e  a d j u d i c a t i o n  a re a  as  o f  the

2A d a te  o f  the o r d e r  i n i t i a t i n g  th e  a d m i n i s t r a t i v e  a d j u d i c a t i o n .

25 (d )  S e r v i c e  o f  an o r d e r  u n d er  ( c )  o f  t h i s  s e c t i o n  does not

26 c o n s t i t u t e  an a d m iss io n  by th e  s t a t e  t h a t  the  p e rso n  s e rv e d  w i t h  th e

27 o rd e r  has a w a te r  r i g h t .

28 (e )  S e r v i c e  o f  the  o r d e r  under  ( c ) ( 1 )  o f  t h i s  s e c t i o n  i s  su f ' ' . . -

29 c i e n t  i f  m a i le d  by c e r t i f i e d  m a i l ,  r e t u r n  - e c e i p t  r e q u e s t e d ,  to the
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#

1 l a s t  known a d d re ss  th a t  the  a p p l i c a n t ,  c e r t i f i c a t e  h o ld e r ,  p e r m it t e e ,

2 o r  c la im a n t  has g iv e n  to  th e  d i v i s i o n  o f  th e  departm ent r e s p o n s i b le

3 f o r  a d m i n i s t r a t io n  o f  w a te r  r i g h t s .  A p e r s o n  s e rv e d  under ( c ) ( 1 )  -

4 (7 )  o f  t h i s  s e c t i o n  who f a i l s  to  ap p e a r  i n  a t im e ly  manner and a s s e r t

5 a c la im  as p r e s c r i b “d by the  co m m iss io n er  i s  estopped from su b seq u en t-

6 ly  a s s e r t i n g  an o b j e c t i o n  to  tn e  a d j u d i c a t i o n  o f  t h a t  p e r s o n ' s  w a te r

7 r i g h t s  w i t h i n  th e  a d j u d i c a t i o n  a r e a ,  u n le s s  th e  p e rso n  i s  e n t i t l e d  to

8 a f e d e r a l  r e s e r v e d  w a te r  r i g h t  and has f a i l e d  to  co n se n t  under  (k )  o f

9 t h i s  s e c t i o n .

10 ( f )  I n  an a d j u d i c a t i o n  under tnis s e c t i o n ,  the co m m iss io n er  ma>

11 ap p o in t  an i m p a r t i a l  q u a l i f i e d  p erso n  as  a m a s te r  to p r e s id e  o v e r  th e

12 a d j u d i c a t i o n ,  to  h o ld  h e a r i n g s ,  to  ta k e  t e s t im o n y ,  to  c o l l e c t  e v i -

13 d e n ce ,  to propose to the co m m iss io n er  an o r d e r  a d j u d i c a t i n g  th e  v a l i d -

14 i t y  o f ,  q u a n t i f y i n g ,  and d e te rm in in g  the  p r i o r i t y  of a l l  w a te r  r i g h t s ,

15 and to  take  e t h e r  a c t i o n  th e  co m m iss io n er  d e c id e s  i s  n e c e s s a r y .

16 (g )  A s t a t e  agency may a s s e r t  a w a te r  r i g h t  on b e h a l f  o f  the

17 s t a t e  i n  the a d j u d i c a t i o n .

18 (h )  A d i v i s i o n  o f  the  departm ent o r  a n o th e r  s t a t e  agency may

19 p ro v id e  documentary and t e s t i m o n i a l  e v id e n c e ,  r e s e a r c h ,  and s c i e n t i f i c

20 a n a l y s i s  d u r in g  the a d j u d i c a t i o n .  The co m m iss io n er  may p r o v id e  ev -

21 d en ce , r e s e a r c h ,  o r  a n a l y s i s  from s o u rc e s  o u t s id e  governm ent.

22 ( i )  I n  c o n d u ct in g  an a d j u d i c a t i o n ,  th e  co m m iss io n er  may ta k e

23 a c t i o n  n e c e s s a r y  f o r  the e f f i c i e n t  and f a i r  a d m i n i s t r a t i o n  and u se  o f

24 the  s t a t e ' s  w a te r  i n c lu d in g

25 (1 )  d e te rm in in g  i n d i s p e n s a b l e ,  n e c e s s a r y ,  and co n v e n ie n t

26 p a r t i e s  to the a d j u d i c a t i o n ;

27 (2 )  c l a s s i f y i n g  a p p l i c a n t s ,  c e r t i f i c a t e  h o l d e r s ,  p e rm it -

28 t e e s ,  and c la im a n t s  i n  groups t h a t  s h a re  s i m i l a r  i n t e r e s t s ,  su ch  as  by

29 the amount of w a te r  used o r  the  type o f  u s e ,  and r e s t r i c t i n g  t h e i r
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27
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a c t i v e  p a r t i c i p a t i o n  i n  the  a d j u d i c a t i o n  by a p p o i n t i n g  gvoup r e p r e s e n ­

t a t i v e s  f o r  the  pu rposes  o f  r e c e i v i n g  n o t i c e s ,  examin ing w i t n e s s e s ,  

and o t h e r  a d j u d i c a t o r y  f u n c t i o n s ;

of  a l l  t _■ p a r t  of  t h e  i s s u e s  i n  the  a d j u d i c a t i o n ,  and d e s i g n a t i n g  th e  

o r d e r s  as f i n a l  f o r  the  pu rp o se s  of  an ap p e a l  to  t h e  s u p e r i o r  c o u r t  

under  (1)  o f  t h i s  s e c t i o n ;  and

s t a t e  has  i n c u r r e d  i n  c o n d u c t in g  the  a d j u d i c a t i o n  because  the  p a r t i c i ­

pan t  has i n  bad f a i t h  a s s e r t e d  a c la im  to  w a te r  whol ly  w i th o u t  m e r i t  

o r  lias u n re a s o n a b ly  de la y e d  t h e  p r o c e e d in g .

( j )  For the  pu rpose s  o f  a s s e r t i n g  a w a te r  r i g h t  i n  a. r ; .„judica­

t i o n ,  a c e r t i f i c a t e  i s s u e d  u nde r  t h i s  c h a p t e r  i s  pr ima f a c i e  e v idence  

of  tlie w a t e r  r i g h t  and i t s  p r i o r i t y  d a t e .

(k)  I f  t h e  commiss ioner  has  i n i t i a t e d  t h e  a d j u d i c a t i o n  and the  

f e d e r a l  government  o r  a p r i v a t e  p e r s o n  who has  been s . rved unde r

( c ) ( 2 )  - (4)  o f  t h i s  s e c t i o n  a s s e r t s  a f e d e r a l  r e s e r v e d  w a te r  r i g h t  

but  f a i l s  to  consen t  in  w r i t i n g  to  t h e  a d j u d i c a t i o n ,  t h e n  t h e  commis­

s i o n e r  may pxc lude t h e  f e d e r a l  government o r  the  p e r s o n ,  r e s p e c t i v e l y ,  

as  p a r t i c i p a n t s  i n  t h e  a d j u d i c a t i o n .  The commiss ioner  may n e g o t i a t e  

th e  terms o f  the  w r i t t e n  c o n s e n t .

(1)  A p e r son  a d v e r s e l y  a f f e c t e d  by a f i n a l  o r d e r  o f  t h e  commis­

s i o n e r  a d j u d i c a t i n g  w a t e r  r i g h t s  unde r  t h i s  s e c t i o n  may ap p e a l  to  the  

s u p e r i o r  c o u r t  w i t h i n  30 days a f t e r  t h e  d e c i s i o n  i s  m a i led  o r  d e ­

l i v e r e d  to  t h e  p e r s o n .

(m) The commiss ioner  may adop t  r e g u l a t i o n s  s e t t i n g  out  p r o c e ­

d ures  f o r  a d m i n i s t r a t i v e  a d j u d i c a t i o n s  unde r  t h i s  s e c  ion .

Sec. 4 6 .1 5 .1 6 6 .  JUDICIAL ADJUDICATIONS. (a )  I n s t e a d  o f  i r i t i -  

. t i n g  an a d j u d i c a t i o n  unde r  AS 4 6 .1 5 .1 6 5 ,  t h e  commiss ioner  may, w i t h

(3)  e n t e r i n g  i n t e r l o c u t o r y  o r d e r s  a p p r o p r i a t e  to  a d i s p o s a l

(4)  a l l o c a t i n g  to  a p a r t i c i p a n t  t h e  e x t r a  c o s t s  t h a t  the
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the c o n c u rre n c e  o f  the  a t t o r n e y  g e n e r a l ,  i f  a  f e d e r a l  r e s e r v e d  w a te r  

r i g h t  has been o r  might be a s s e r t e d  by an agency o f  the  U n ite d  S t a t e s  

on i t s  own b e h a l f  or  on b e h a l f  o f  a p e rso n  d e s c r i b e d  i n  AS 4 6 . 1 5 . -  

1 6 5 ( c ) ( 3 )  - ( 6 ) ,  f i l e  on b e h a l f  o f  the  s t a t e  a co m p la in t  i n  s u p e r io r  

c o u r t  to i n i t i a t e  a j u d i c i a l  a d j u d i c a t i o n  c o n s i s t e n t  w i t h  43 U . S . C .  

666 to  q u a n t i f y  and d e te rm in e  the  p r i o r i t y  o f  a l l  w a te r  r i g h t s  ip  a

d r a in a g e  b a s i n ,  r i v e r  sy s te m , ground w a te r  a q u i f e r  sy s te m , o r  o th e r

i d e n t i f i a b l e  and d i s t i n c t  h y d r o lo g ic  re g im e , in c l u d i n g  any h y d r o lo g i -  

c a l l y  i n t e r r e l a t e d  s u r f a c e  and ground w a te r  s y s te m s .

(b )  The venue f o r  an a c t i o n  f i l e d  under  (a )  of t h i s  s e c t i o n  

s h a l l  be e s t a b l i s h e d  by r u l e  o f  th e  supreme c o u r t  under AS 2 2 .1 0 .0 3 0 .

( c )  I n  a co m p la in t  brought under  ( a )  o f  t h i s  s e c t i o n ,  th e  c o u r t

may a p p o in t  an i m p a r t i a l ,  q u a l i f i e d  p e rso n  as  a m a s te r  to  h o ld  h e a r ­

in g s ,  ta k e  te s t im o n y ,  c o l l e c t  e v id e n c e ,  and make recommendations to  

the  c o u r t  re g a r d in g  the scope and c o n te n t  o f  a proposed  j u d i c i a l  

d e c re e  t h a t  would f i n a l l y  a d j u d i c a t e  th e  v a l i d i t y  o f  w a te r  r i g h t s ,  

q u a n t i f y  them, and d e te rm in e  p r i o r i t i e s  among th e  w a te r  r ig h t  ap p ro ­

p r i a t i o n s  i n  the a d j u d i c a t i o n  a r e a .  Employment by a f e d e r a l ,  s t a t e ,  

o r  l o c a l  government agency does not d i s q u a l i f y  an i n d i v i d u a l  from  

appointm ent as  m aste r  under t h i s  s u b s e c t io n  i f  th e  c o u r t  d e te rm in e s  

th a t  the i n d i v i d u a l  i s  o t h e r w is e  i m p a r t i a l  and q u a l i f i e d  to  a c t  as  

m a s t e r .  The m a ste r  may, w it h  the  c o u r t ' s  p e r m is s io n ,  ta k e  a c t i o n  t h a t  

the  co m m iss io n er  would be a u t h o r i z e d  to  ta k e  i n  an a d m i n i s t r a t i v e  

a d j u d i c a t i o n  under AS 4 6 .1 5 .1 6 5 .

(d)  In  an a d j u d i c a t i o n  under  t h i s  s e c t i o n ,  the c o u r t  may i n c o r ­

p o ra t e  i n  an o rd e r  o r  judgment f i n a l  o r d e r s  o f  th e  co m m iss io n er  p r e v i ­

o u s ly  i s s u e d  under AS 4 6 .1 5 .1 6 5 .

(e )  P ro c e e d in g s  under  t h i s  s e c t i o n  s h a l l  be conducted  w ith o u t  a

j u r y .
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1 S e c .  4 6 .1 5 .1 6 7 .  EFFECT OF DECISION. The f i n a l  o rd e r  o f  th e  com-

2 m is s io n e r  under  AS 4 6 .1 5 .1 6 5  and the  f i n a l  judgment o f  a c o u r t  under

3 AS 4 6 .1 5 .1 6 6  a re  b in d in g  on e a ch  p a r t y  to the  a d j u d i c a t i o n  and on each

4 p e rso n  who s u b s e q u e n t ly  makes an a p p l i c a t i o n  f o r  a w a te r  r i g h t .  The

5 c o u r t  o r  th e  co m m iss io n er  may r e t a i n  j u r i s d i c t i o n  f o r  a p e r io d  o f  tim e

6 n e c e s s a r y  to  implement an a d j u d i c a t i o n  o rd e r  o r  judgment and to  p ro -

7 v id e  f o r  subsequent w a te r  a p p r o p r i a t i o n s .

8 S e c .  4 6 .1 5 .1 6 8 .  OTHER ACTIONS. (a )  The s t a t e  may t im e ly  i n t e r -

9 vene as  a p a r t y  i n  a s u p e r i o r  c o u r t  a c t i o n  p o t e n t i a l l y  i n v o l v i n g  a

10 d e t e r m in a t io n  o f  the  v a l i d i t y ,  q u a n t i t y ,  u s e ,  r e s e r v a t i o n ,  o r  p r i o r i t y

11 o f  w a te r  r i g h t s .

12 (b)  The co m m iss io n er  may a c c e p t  a remand from a s t a t e  o r  f e d e r a l

13 c o u r t  of a w a te r  r i g h t s  d i s p u t e  and may a d m i n i s t r a t i v e l y  a d ju d ic a t e

14 the  d i s p u t e  under AS 4 6 .1 5 .1 6 5 .

15 ( c )  The co m m iss io n er  may e n t e r  in t o  a r b i t r a t i o n  to r e s o l v e  a

16 w a te r  r i g h t s  d i s p u t e .

17 (d)  The co m m iss io n er  may in c o r p o r a t e  and a p p ly  a s  b in d in g  upon

18 the p a r t i e s  to  an a d m i n i s t r a t i v e  a d j u d i c a t i o n  under  AS 4 6 .1 5 .1 6 5  any

19 co u r t  d e c re e  c o n c e rn in g  th e  s t a t e  h y d r o lo g ic  regim e in v o lv e d  i n  the

20 a d j u d i c a t i o n .

21 S e c .  4 6 .1 5 .1 6 9 .  FEDERAL RESERVED WATER RIGHTS. T h i s  c h a p te r

22 does not r e p r e s e n t  a commitment by the  s t a t e  to a s p e c i f i c  f e d e r a l  r e -

23 s e rv e d  w a te r  r i g h t .

24 *  S e c .  7. AS 4 6 .1 5  i s  amended by ad d ing  new s e c t i o n s  to  r e a d :

25 S e c .  4 6 .1 5 .2 5 5 .  ENFORCEMENT. (a )  I n  a d d i t i o n  to  a  p e n a l t y

26 imposed under AS 4 6 .1 5 .1 8 0  f o r  v i o l a t i o n  o f  an o r d e r  i s s u e d  under t h i s

27 c h a p t e r ,  th e  co m m iss io n er  may

28 (1 )  remove o r  a b a te  u n p e rm itte d  works o f  a p p r o p r ia t io n ,

29 d i v e r s i o n ,  impoundment, o r  w it h d r a w a l ;
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1 (2 )  i n s t a l l  c o r r e c t i v e  c o n t r o l s  o r  c o n t r o l  w o rk s ;  and

2 (3 )  se e k  enfo rcem ent o f  the o rd e r  by f i l i n g  an a c t i o n  i n

3 the s u p e r i o r  c o u r t .

4 (b )  A p e rso n  who v i o l a t e s  an o rd e r  i s s u e d  under AS 4 6 .1 5 .1 8 0  i s

5 l i a b l e  f o r  a l l  c o s t s  o f  re m o v a l ,  abatement o r  i n s t a l l a t i o n  and f o r

6 c o u r t  c o s t s  and a t t o r n e y  f e e s  in c u r r e d  by th e  s t a t e  i n  s e e k in g  en-

7 fo rcem ent o f  the  o r d e r .

8 S e c .  4 6 .1 5 .2 5 6 .  DATA COLLECTION AUTHORITY. To c a r r y  out the

9 p r o v i s i o n s  o f  t h i s  c h a p t e r ,  th e  com m iss ioner may

10 (1 )  i n s p e c t  b o o k s ,  r e c o r d s ,  m e t e r s ,  g au g es ,  w e l l  lo g s ,

11 works o f  a p p r o p r ia t io n ,  d i v e r s i o n ,  impoundment, w it h d r a w a l ,  o r  c o n t r o l

12 and o t h e r  r e l e v a n t  in f o r m a t io n  o r  p h y s i c a l  co n d it  on;

13 (2 )  e n t e r  p r i v a t e  p r o p e r t y  a t  a l l  r e  onab le  t im e s  a f t e r

14 o b t a in in g  a s e a r c h  w a rra n t  from a j u d i c i a l  o f f i c e r  i f  th e  owner r e -

15 f u s e s  co n se n t  to  e n t r y ;  and

16 (3 )  compel th e  p r o d u c t io n  o f  r e l e v a n t  in f o r m a t io n  by a

17 subpoena o r  subpoena d u ces  tecum s ig n e d  by th e  co m m iss io n er  i f  th e

18 co m m iss io n er  re a s o n a b ly  b e l i e v e s  the  in f o r m a t io n  i s  n e c e s s a r y  to  c a r r y

19 out th e  p u rp o ses  o f  t h i s  c h a p t e r .

20 *  S e c .  8 . T h i s  A ct  ta k e s  e f f e c t  im m ed ia te ly  i n  a c c o rd a n ce  w i t h  AS 0 1 . -

21 1 0 . 0 7 0 ( c ) .
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c n  n  c r p
BILL SHEFFIELD, GOVERNOR

DEPARTMENT OE NATURAL RESOURCES
OFFICE OF THE COMMISSIONER

PO UCHM
JUNEAU, ALASKA 99811 
PHONE: 907-465-2400

A p H -1  2 8 ,  1 9 8 6

The H o n o r a b l e  D i c k  S h u l t z  
The H o n o r a b l e  A d e l h e i d  H e r r m a n n  
Al a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V
Juneau, A l a s k a  99811

Dear R e p r e s e n t a t i v e s  S h u l t z  a n d  H e r r m a n n :

I am w r i t i n g  t o  u r g e  y o u r  c o m m i t t e e ' s  c o n s i d e r a t i o n  o f  SB 
150 w h i c h  m a k e s  a m e n d m e n t s  to A l a s k a ' s  W a t e r  U s e  Act, a n d  to 
pr o vide a p r o p o s e d  a m e n d m e n t .  Th i s  l e g i s l a t i o n  p r o v i d e s  a 
m e c h a n i s m  for c o m p r e h e n s i v e  a d j u d i c a t i o n  o f  a l l  w a t e r  r i g h t s  
in a p r e d e f i n e d  b a s i n  ( b a s i n w i d e  a d j u d i c a t i o n ) .  I s u p p l i e d  
b a c k g r o u n d  i n f o r m a t i o n  to c o m m i t t e e  m e m b e r s  i n  m y  A p r i l  9, 
1986 l e t t e r .

One p o i n t  o f  p a r t i c u l a r  c o n c e r n  in the b i l l  is t h e  f l o o r  
a m e n d m e n t  N o . l  a d o p t e d  in the Senate. I e n d o r s e d  the  
a m e n d m e n t  in c o n c e p t  as I u n d e r s t o o d  it w o u l d  p r o t e c t  w a t e r  
rights p e r m i t t e e s  f r o m  l o s i n g  t h e i r  p e r m i t s  b e c a u s e  a 
p r o p o s e d  w a t e r  u s e  w a s  n o t  d e v e l o p e d  d u r i n g  t h e  p e r m i t  t i m e  
period. A s  a d o p t e d ,  h o w e v e r ,  the a m e n d m e n t  m a y  n o t  a c h i e v e  
that o r i g i n a l  p u r p o s e ,  b u t  r a t h e r  c ause c o n f u s i o n  a b o u t  t h e  
system o f  p e r f e c t i n g  w a t e r  r i g h t s  u n d e r  A l a s k a ' s  W a t e r  .ise 
Act.

Al a s k a  i s  a p r i o r  a p p r o p r i a t i o n  state, a s  m a n d a t e d  by the 
A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  VIII, S e c t i o n  13. T h e  W a t e r  
Use Act, A S  46.15, se t s  u p  a t h r e e  step s y s t e m  for o b t a i n i n g  
w a t e r  r i g h t s ,  f o l l o w i n g  t h e  p r o c e d u r e s  o f  t h e  o t h e r  w e s t e r n  
states w h o  a l s o  h a v e  the p r i o r  a p p r o p r i a t i o n  s y s t e m  o f  w a t e r  
rights. T h e  f i r s t  s t e p  o c c u r s  w h e n  a p o t e n t i a l  w a t e r  u s e r  
files a n  a p p l i c a t i o n  for w a t e r  rig h t s  w i t h  t h e  d e p a r t m e n t .  
A f t e r  p u b l i c  a n d  i n t e r a g e n c y  notice, a p e r m i t  to a p p r o p r i a t e  
w a t e r  m a y  b e  ^ssued. T h e  p e r m i t  a u t h o r i z e s  the a p p l i c a n t  to 
co m p l e t e  s t e p  two b y  c o n s t r u c t i n g  the m e a n s  to u s e  w a t e r ,  
such as d r i l l i n g  a w e l l  o r  i n s t a l l i n g  d i v e r s i o n  p i p e s  f r o m  a 
stream, a n d  b e g i n  b e n e f i c i a l  u s e  of the w a t e r .  T h e  f i n a l  
step o c c u r s  w h e n  t h e  w a t e r  use has b e e n  d e v e l o p e d  and 
b e n e f i c i a l  u s e  o f  w a t e r  e s t a b l i s h e d .  A t  t h a t  t i m e  a 
c e r t i f i c a t e  o f  a p p r o p r i a t i o n  is i s s u e d  t o  c e r t i f y  the f i n a l  
w a t e r  r i g h t .



Hon. Rep. S h u l t z  
Hon. Rep. H e r r m a n n

- 2 - A p r i l  28, 19 8 6

W e  c e r t a i n l y  u n d e r s t a n d  a n d  a g r e e  w i t h  t h e  S e n a t e ' s  c o n c e r n  
to a l l o w  w a t e r  r i g h t s  p e r m i t t e e s  a d e q u a t e  t i m e  to d e v e l o p  
their w a t e r  use. As a m e n d e d ,  however, A S  4 6 . 1 5 . 1 4 0 ( b )  m a y  
a l l o w  s p e c u l a t o r s  to a p p l y  for w a t e r  r i g h t s  to  put w a t e r  to 
b e n e f i c i a l  u s e  w i t h o u t  a n y  i n t e n t i o n  to d o  so, k n o w i n g  t h e y  
w o u l d  h a v e  a n  i n d e f i n i t e  p e r i o d  of time b y  f i l i n g  a " n o t i c e 
of i n t e n t i o n "  to e i t h e r  h o l d  w a t e r  u n til i t  b e c o m e s  m o r e  
valuable, or  to b l o c k  the d e v e l o p m e n t  o f  w a t e r  by s o m e  o t h e r  
user w i t h  c u r r e n t  i n t e n t i o n s  to b e n e f i c i a l l y  u s e  the water.

I have e n c l o s e d  a s u g g e s t e d  a m e n d m e n t  to S e c t i o n  3 o f  the 
bill for y o u r  c o n s i d e r a t i o n .  T h e  a m e n d m e n t  is i n t e n d e d  to 
m a k e  c e r t a i n  t h a t  a p e r m i t t e e  m a y  file f o r  a n d  o b t a i n  an  
e x t e n s i o n  in t i m e  to p e r f e c t  the b e n e f i c i a l  w a t e r  use, 
rather t h a n  a l l o w i n g  a n  a p p r o p r i a t o r  to h o l d  right to w a t e r  
w h i c h  is n o t  b e n e f i c i a l l y  used.

Y o u r  c o n s i d e r a t i o n  o f  th i s  a m e n d m e n t  is a p p r e c i a t e d .  P l e a s e  
let me k n o w  if t h e r e  is a d d i t i o n a l  inform* .on I m i g h t  
provide.

S i n c e r e l y ,

Esther C. W u n n i c k e  
C o m m i s s i o n e r

E n c l o s u r e

cc: R e p r e s e n t a t i v e  C a t o
R e p r e s e n t a t i v e  J e n k i n s  
R e p r e s e n t a t i v e  K.W. M i l l e r  
R e p r e s e n t a t i v e  P e a r c e  
R e p r e s e n t a t i v e  S u n d  
R e p r e s e n t a t i v e  T h o m p s o n  
R e p r e s e n t a t i v e  W a l l i s

S e n a t o r  B e n n e t t  
S e n a t o r  F a h r e n k a m p  
S e n a t o r  S t u r g u l e w s k i  
S e n a t o r  K e r t t u l a  
S e n a t o r  C o g h i l l

T o m  H a w k i n s  
M i k e  F r a n k
A l a s k a  W a t e r  B o a r d  M e m b e r s



D E P A R T M E N T  JF N A T U R A L  R E S O U R C E S A p r i l  28, 1986

S u g g e s t e d  A m e n d m e n t  to SB 150

A m en^ t h e  l a s t  s e n t e n s e  o f  Sec. 46.1 5 . 1 4 0 ( b )  to r e a d  as 
f o l l o w s :

A p e r s o n  [ P R O P E R T Y  OWNER] w h o  has a p e r m i t  to d e v e l o p  a 
u s e  o f  w a t e r  [WATER R I G H T ] , i n c l u d i n g  b u t  not l i m i t e d  
to, [W H E T H E R  FOR] r e s i d e n t i a l ,  a g r i c u l t u r a l ,  
i n d u s t r i a l ,  o r  m i n i n g  use, but h a s  n o t  d e v e l o p e d  that 
p r o p e r t y  to the p o i n t  of w a t e r  use p r i o r  to the p e r m i t  
e x p i r a t i o n , m a y  file a r e q u e s t  for p e r m i t  e x t e n s i o n  
[NOTICE OF  I N T E N T I O N  T O  R E T A I N  T H A T  W A T E R  RIGHT] w i t h  
the c o m m i s s i o n e r .
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BILL SHEFFIELD, GOVERNOR

PO U C H M
JUNEAU . ALASKA 99811 
PHONE: 907-465-2400

A p r i l  9 ,  1986

The H onorab le  A d e l h e id  Herrmann 
The H o nora b le  R i c h a rd  S h u l t z  
A la s k a  S t a t e  L e g i s l a t u r e  
P.O .  Box V 
J u n e a u ,  AK 99811

Dear  R e p r e s e n t a t i v e s :

S e n a t e  B i l l  150 h a s  j u s t  b e e n  r e f e r r e d  t o  t h e  House R e s o u r c e s  Com mit tee ,  and 
we w ish  t o  o f f e r  t h e  f o l l o w i n g  comments a s  ba ckground  i n f o r m a t i o n  and t o  
e x p l a i n  why we f e e l  t h i s  l e g i s l a t i o n  i s  i m p o r t a n t  t o  A l a s k a .  The b i l l  
c o n t a i n s  h o u s e k e e p i n g  amendments t o  t h e  A la s k a  Water  Use A c t ,  AS 4 6 . 1 5 ,  and 
p r o c e d u r e s  f o r  a d m i n i s t r a t i v e  and  j u d i c i a l  b a s i n w i d e  a d j u d i c a t i o n  o f  w a t e r  
r i g h t s .  T h i s  i s  c r u c i a l  w a t e r  r e s o u r c e s  l e g i s l a t i o n  f o r  A l a s k a  b e c a u s e  i t  
would  e s t a b l i s h  p r o c e d u r e s  t o  a d j u d i c a t e  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s .

C u r r e n t l y ,  t h e  Water  Use Act  does  n o t  have  p r o c e d u r e s  f o r  b a s in w id e  
a d j u d i c a t i o n  o f  s t a t e  a d m i n i s t e r e d  w a t e r  r i g h t s  o r  c l a i m e d  f e d e r a l  r e s e r v e d  
w a t e r  r i g h t s .  The b i l l  e s t a b l i s h e s  an a d m i n i s t r a t i v e  b a s i n w i d e  a d j u d i c a t i o n  
p r o c e d u r e  f o r  s t a t e  w a t e r  r i g h t s  when a c o n t r o v e r s y  e x i s t s  b e tw e en  
a p p r o p r i a t o r s , s u c h  a s  t h e  s c a r c i t y  o f  w a t e r  w i t h i n  a  r i v e r  b a s i n  o r  g round  
w a t e r  a q u i f e r ,  and f o r  c l a i m e d  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  when t h e  f e d e r a l  
government  c o n s e n t s  t o  an a d m i n i s t r a t i v e  a d j u d i c a t i o n .  The b i l l  a l s o  p r o v i d e s  
a  s t a t e  S u p e r i o r  C ou r t  p r o c e d u r e  f o r  e f f i c i e n t l y  a d j u d i c a t i n g  f e d e r a l  r e s e r v e d  
w a t e r  r i g h t s  i n  I n s t a n c e s  where  t h e  f e d e r a l  government  may n o t  c o n s e n t  v;o an 
a d m i n i s t r a t i v e  a d j u d i c a t i o n .

A f e d e r a l  r e s e r v e d  w a t e r  r i g h t  i s  one c r e a t e d  e i t h e r  e x p r e s s l y  o r  by 
i m p l i c a t i o n  when t h e  f e d e r a l  government  w i t h d ra w s  l a n d  f o r  a s p e c i f i c  p u r p o s e .  
The U.S.  Supreme C our t  f i r s t  r e c o g n i z e d  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  i n  
W i n t e r s  v .  U n i t e d  S t a t e s  i n  1908.  S i n c e  t h a t  t im e  c o u r t  c a s e s  have  e x t e n d e d  
t h e  d o c t r i n e  t o  n a t i o n a l  f o r e s t s ,  p a r k s ,  r e f u g e s ,  and monuments.  S i n c e  
f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  a r e  mos t  o f t e n  c r e a t e d  by i m p l i c a t i o n ,  no 
s p e c i f i c  q u a n t i t y  o f  w a t e r  and no p r i o r i t y  d a t e  f o r  t h e  w a t e r  r i g h t  i s  
e s t a b l i s h e d  u n t i l  t h e  c o u r t  does  so  by d e c r e e .  C ong res s  p a s s e d  t h e  McCarran 
Amendment t o  a l l o w  w a t e r  a d j u d i c a t i o n  s u i t s  t o  be b r o u g h t  a g a i n s t  t h e  f e d e r a l  
governm ent  i n  s t a t e  c o u r t s .  W hi le  a l l o w i n g  s t a t e  c o u r t  a d j u d i c a t i o n  o f
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f e d e r a l  r e s e r v e d  w a t e r  q u a n t i t i e s  and p r i o r i t y  d a t e s ,  t h e  McCarran amendment 
a l s o  r e q u i r e s  t h e  a d j u d i c a t i o n  o f  a l l  r i g h t s  w i t h i n  a  h y d r o l o g i c  b a s i n  where a 
f e d e r a l  r e s e r v e d  w a t e r  r i g h t  may e x i s t .

F e d e r a l  l a n d  r e s e r v a t i o n s  make up a l m o s t  49 p e r c e n t  o f  A l a s k a ' s  t o t a l  l a n d  
mass o f  36 7 .7  m i l l i o n  a c r e s ,  and may c a r r y  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s .
While  c o m p e t i t i o n  f o r  w a t e r  r e s o u r c e s  i n  t h e  l o c a l e  o f  many A la s k a  f e d e r a l  
r e s e r v a t i o n s  i s  l i m i t e d ,  we have  r e c e n t l y  e n c o u n t e r e d  i n s t a n c e s  where a 
p r o c e d u r e  f o r  a d j u d i c a t i o n  would e nha nce  o p p o r t u n i t i e s  f o r  s t a t e  economic 
d e v e lo p m e n t .  A p p l i c a t i o n s  f o r  a d d i t i o n a l  h a t c h e r y  w a t e r  i n  S i t k a  were  s h e l v e d  
p e n d i n g  s t u d y  o f  f e d e r a l  r i g h t s  t o  I n d i a n  R i v e r  w a t e r .  Of more im m edia te  
c o n s e q u e n c e  a r e  N a t i o n a l  P a r k  S e r / i c e  r e q u e s t s  f o r  Nuka R i v e r  a p p r o p r i a t i o n s  
w h ic h  c o u l d  r e d u c e  B r a d l e y  Lake power p r o d u c t i o n  p o t e n t i a l .  Thene s i t u a t i o n s  
wl c o n t i n u e  t o  a r i s e  and r e q u i r e  a r e s o l u t i o n  mechanism.

We summarize t h e  b i l l  b r i e f l y  a s  f o l l o w s :  S e c t i o n  1 o f  SB 150 adds  a
d i s c l a i m e r  t o  t h e  Water  Use Act t h a t  a r i g h t  t o  a p p r o p r i a t e  w a t e r  which  t h e  
s t a t e  g r a n t s  i s  n o t  a  g u a r a n t e e  o f  a  p a r t i c u l a r  w a t e r  q u a l i t y ,  vo lume,  o r  
p r e s s u r e ,  o r  t h a t  w a t e r  may be  w i thd raw n  a t  a p a r t i c u l a r  c o s t .  T h i s  i s  needed  
b e c a u s e  t h e  s t a t e  c a n n o t  a lw ays  g u a r a n t e e  t h e  q u a n t i t y  o r  q u a l i t y  o f  w a t e r  due 
t o  i n s u f f i c i e n t  h y d r o l o g i c  d a t a  i n  o u r  s t a t e .

S e c t i o n s  2 and 3 o f  t h e  p r o p o s e d  b i l l  amend AS 4 6 . 1 5 . 1 4 0  t o  c l a r i f y  t h e  
e x i s t i n g  abandonment  and  f o r f e i t u r e  p r o v i s i o n s .  I t  c r e a t e s  a r e b u t t a b l e  
p r e s u m p t i o n  so  t h a t  an a p p r o p r i a t o r  who doe s  n o t  b e n e f i c i a l l y  u s e  w a t e r  
g r a n t e d  by a  c e r t i f i c a t e  f o r  f i v e  s u c c e s s i v e  y e a r s ,  b e a r s  t h e  o b l i g a t i o n  t o  
p r o v e  t o  t h e  c o m m is s io n e r  t h a t  t h e  a p p r o p r i a t i o n  has  n o t  b e e n  abandoned .  
S e c t i o n  4 o f  t h e  b i l l  c l a r i f i e s  how t h e  c o m m is s io n e r  may t e r m i n a t e  an i n s t r e a m  
f lo w  r e s e r v a t i o n .

S e c t i o n  5 c o n t a i n s  t h e  body o f  t h e  p r o p o s e d  b a s in w id e  a d j u d i c a t i o n  p r o v i s i o n s .  
I t  would a l l o w  t h e  Commiss ioner  o f  N a t u r a l  R e s o u rce s  t o  i n i t i a t e  an 
a d m i n i s t r a t i v e  a d j u d i c a t i o n  t o  q u a n t i f y  and  d e t e r m i n e  t h e  p r i o r i t y  o f  a l l  
w a t e r  r i g h t s  and c l a i m s ,  i n c l u d i n g  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  when f e d e r a l  
gove rnm en t  c o n s e n t s ,  i n  a  p a r t i c u l a r  h y d r o l o g i c  b a s i n .  S e c t i o n  5 p r o v i d e s  
t h a t  when a f e d e r a l  r e s e r v e d  w a t e r  r i g h t  may be i n v o l v e d ,  and t h e  c l a i m a n t  
r e f u s e s  t o  c o n s e n t  t o  a n  a d m i n i s t r a t i v e  a d j u d i c a t i o n ,  t h e  com m is s io n e r  c o u ld  
i n i t i a t e  t h e  a d j u d i c a t i o n  i n  S u p e r i o r  C o u r t  c o n s i s t e n t  w i t h  t h e  McCarran 
Amendment. I n  t h a t  i n s t a n c e ,  t h e  p r o p o s e d  b i l l  g i v e s  t h e  S u p e r i o r  Cour t  
a u t h o r i t y  t o  a p p o i n t  a  m a s t e r  t o  p e . f o r m  t h e  same f u n c t i o n s  a m a s t e r  would 
h a v e  i n  an a d m i n i s t r a t i v e  a d j u d i c a t i o n ,  b u t  u n d e r  t h e  c o u r t ' s  s u p e r v i s i o n .  
W hi le  t h e  d e s i g n  o f  t h e  a d j u d i c a t i o n  b i l l  i s  t o  p r o v i d e  a p r o c e d u r e  f o r  t h e  
a d j u d i c a t i o n  o f  b o t h  s t a t e  i s s u e d  w a t e r  r i g h t s  and c l a i m e d  f e d e r a l  r e s e r v e d  
w a t e r  r i g h t s ,  AS 4 6 . 1 5 . 1 6 9  makes c l e a r  t h a t  n o t h i n g  i n  t h e  A la s k a  Water  Use 
Act  i s  t o  be c o n s t r u e d  a s  an a d m i s s i o n  a g a i n s t  t h e  S t a t e  o f  A la s k a  t h a t  a 
f e d e r a l  r e s e r v e d  w a t e r  r i g h t  e x i s t s  i n  any  p a r t i c u l a r  c o n t e x t .

S e c t i o n  6 o f  t h e  b i l l  a dds  p r o v i s i o n s  t o  c l a r i f y  t h e  D e pa r tm en t  o f  N a t u r a l  
R e s o u r c e s '  a u t h o r i t y  t o  t a k e  a c t i o n  t o  remove u n s a f e  o r  u n p e r m i t t e d  works o f  
a p p r o p r i a t i o n  such  a s  dams o r  d i v e r s i o n s  where  t h e  a p p r o p r i a t o r  r e f u s e s  t o  do 
s o ,  and t o  i n s p e c t  r e c o r d s  o f  an a p p r o p r i a t o r  p e r t i n e n t  t o  w a t e r  u s e  u n d e r  t h e  
A c t .
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L e g i s l a t i o n  f o r  b a s i n w i d e  a d j u d i c a t i o n  was f i r s t  s u b m i t t e d  t o  t h e  L e g i s l a t u r e  
i n  1982.  SB 150 was p r e p a r e d  t r  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  a f t e r  e x t e n s i v e  
r e v i e w  o f  t h a t  o r i g i n a l  b i l l  ar.d o t h e r  w e s t e r n  s t a t e s '  l aws  d e a l i n g  w i t h  
f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  a d j u d i c a t i o n .  T h i s  b i l l  i s  t h e  b e s t  o f  t h e  
b a s i n w i d e  a d j u d i c a t i o n  l e g i s l a t i o n  o f  t h e  w e s t e r n  s t a t e s .  We have  worked 
c l o s e l y  w i t h  t h e  d e p a r t m e n t s  o f  F i s h  and  Game and E n v i r o n m e n t a l  C o n s e r v a t i o n ,  
members o f  t h e  A l a s k a  Water  R e s o u r c e s  B o a rd ,  f e d e r a l  a g e n c i e s  r e p r e s e n t e d  on 
o u r  s t a t e ' s  F e d e r a l  R e s e rv e d  Water  R i g h t s  Work Group,  and t h e  W e s te rn  S t a t e s  
Wate r  C o u n c i l  i n  p r e p a r i n g  t h i s  l e g i s l a t i o n .

E n c lo se d  w i t h  t h i s  l e t t e r  I s  b a c k g ro u n d  m a t e r i a l  on t h e  b i l l  and some g e n e r a l  
i n f o r m a t i o n  a b o u t  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s .  The f o l l o w i n g  a t t a c h m e n t s  
a r e  i n c l u d e d :

A t t a c h m e n t  1: SB 150 a s  p a s s e d  by t h e  A l a s k a  S e n a t e ;

A t t ac h m en t  2: C o p ie s  o f  t e s t i m o n y  g i v e n  t o  t h e  S e n a t e  R e s o u rce s  
Commit tee ;

A t t a c h m e n t  3:

A t tac h m en t  4:

At tachm en t  3:

A t t ac h m en t  6:

R e s o l u t i o n s  and l e t t e r s  f rom t h e  A l a s k a  Water  R e s o u r c e s  
Board c o n c e r n i n g  t h e  b i l l ;

"The W i n t e r s  o f  Our D i s c o n t e n t :  F e d e r a l  R e s e rv e d  Water
R i g h t s  i n  t h e  W e s te rn  S t a t e s " ,  p r e s e n t i n g  b a c k g ro u n d  on 
t h e  d o c t r i n e  o f  p r i o r  a p p r o p r i a t i o n  ( A l a s k a ' s  s y s t e m  o f  
a l l o c a t i n g  w a t e r )  and t h e  d e v e lo p m en t  o f  t h e  W in t e r s  
D o c t r i n e  o f  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s ;

" I n t r o d u c t i o n  t o  R e s e rv e d  Water  R i g h t s " ,  d i s c u s s i n g  t h e  
o r i g i n  o f  t h e  r e s e r v a t i o n  d o c t r i n e  and d e c i s i o n s  h e l d  
i n  some o f  t h e  m a j o r  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  c a s e s ;

F a c t  S h e e t s  on Water  R i g h t s  and F e d e r a l  R ese rved  Water  
R i g h t s .

In  summary, u n d e r  t h e  s t a t e ' s  s y s te m  o f  a l l o c a t i n g  w a t e r  r i g h t s  b a s e d  on p r i o r  
a p p r o p r i a t i o n ,  t h e r e  i s  no way t h a t  d e a l i n g  w i t h  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  
can  be  a v o i d e d .  A d j u d i c a t i o n  o f  w a t e r  r i g h t s  i n  a r e a s  where  f e d e r a l  r e s e r v e d  
w a t e r  r i g h t s  e x i s t  o r  a r e  c l a i m e d  by t h e  f e d e r a l  governm en t  becomes d i f f i c u l t  
and somet im es  i m p o s s i b l e  due t o  t h e  u n c e r t a i n t y  o f  n o t  knowing how much w a t e r  
w i l l  be  a v a i l a b l e  f o r  o t h e r  a p p r o p r i a t o r s  once  t h e  f e d e r a l  r e s e r v e d  w a t e r  
r i g h t s  a r e  a d j u d i c a t e d .  We w i l l  e i t h e r  ad . . d i c a t e  a d m i n i s t r a t i v e l y ,  t h r o u g h  
s t a t e  c o u r t s ,  o r  i n  f e d e r a l  c o u r t  -  t h e s e  a r e  t h e  c h o i c e s  a s  we s e e  them. 
A d j u d i c a t i o n  u s i n g  t h e  p r o c e d u r e s  p r o v i d e d  by e n a c t m e n t  o f  SB 150 i s  t h e  most  
e f f i c i e n t  and l e a s t  e x p e n s i v e  a l t e r n a t i v e .



The Honorable Adelheid Herrmann
The Honorable Richard Shultz -4- April 9, 1986

We hope  you f i n d  t h i s  i n f o r m a t i o n  u s e f u l .  P l e a s e  c o n t a c t  me i f  we can  p r o v i d e  
you w i t h  f u r t h e r  i n f o r m a t i o n .

S incev  a l y ,

Commiss ione r

E n c l o s u r e s

c c :  R e p r e s e n t a t i v e  B e t t e  Cato
R e p r e s e n t a t i v e  Roger  J e n k i n s  
R e p r e s e n t a t i v e  M. Mike M i l l e r  
R e p r e s e n t a t i v e  Mike W. M i l l e r  
R e p r e s e n t a t i v e  Drue P e a r c e  
R e p r e s e n t a t i v e  John Sund 
R e p r e s e n t a t i v e  Dave Thompson 
R e p r e s e n t a t i v e  F. Kay W a l l i s  
Tom Hawkins,  La rd  & Water Mgmt.,  DNR
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S e n a t e  B i l l  1 5 0  
T e s t im o n y / S e n a t e  R e s o u r c e  C o m m i t t e e  

D e p a r tm e n t  o f  N a t u r a l  R e s o u r c e s

S e n a t o r  S t u r g e l e w s k i , Members  o f  t h e  C o m m i t t e e :

S e n a t e  B i l l  1 5 0 ,  d e a l i n g  w i t h  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s ,  was 
i n t r o d u c e d  d u r i n g  t h e  p a s t  l e g i s l a t i v e  s e s s i o n .  T h i s  c o m m i t t e e  
h e l d  a h e a r i n g  on  t h e  b i l l  i n  M a rch  o f  l a s t  y e a r .  We t h i n k  i t  i s  
c r u c i a l  p i e c e  o f  w a t e r  r e s o u r c e s  l e g i s l a t i o n  f o r  A l a s k a  b e c a u s e  
i t  w o u l d  e s t a b l i s h  p r o c e d u r e s  t o  a d j u d i c a t e  f e d e r a l  r e s e r v e d  

w a t e r  r i g h t s .

C u r r e n t l y ,  t h e  W a t e r  Use  A c t ,  AS 4 6 . 1 5 ,  d o e s  n o t  h a v e  p r o c e d u r e s  
f o r  b a s i n - w i d e  a d j u d i c a t i o n  o f  s t a t e  a d m i n i s t e r e d  w a t e r  r i g h t s  o r  
c l a i m e d  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s .  The  p r o p o s e d  b i l l  w o u ld  
p r o v i d e  a s t a t e  s u p e r i o r  c o u r t  p r o c e d u r e  f o r  e f f i c i e n t l y  
a d j u d i c a t i n g  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  t h r o u g h  t h e  u s e  o f  

e x i s t i n g  s t a t e  a g e n c y  e x p e r t i s e .  T he  b i l l  a l s o  s e t s  u p  an 
a d m i n i s t r a t i v e  b a s i n - w i d e  a d j u d i c a t i o n  p r o c e d u r e  f o r  s*. j v  
a d m i n i s t e r e d  w a t e r  r i g h t s  when a c o n t r o v e r s y  e x i s t s  bctvi***:.  

a p p r o p r i a t o r s , s u c h  a s  t h e  s c a r c i t y  o f  w a t e r  w i t h i n  a r i v e r  b . r . ; r  
o r  g r o u n d  w a t e r  a q u i f e r .

I 0 -J9 UH



A f e d e r a l  r e s e r v e d  w a t e r  r i g h t  _ r  o n e  c r e a t e d  e i t h e r  e x p r e s s l y  o r  
o y  i m p l i c a t i o n  when t h e  f e d e r a l  g o v e r n m e n t  w i t h d r a w s  l a n d  f o r  a 
s p e c i f i c  p u r p o s e .  The U . S .  S up rem e  C o u r t  f i r s t  r e c o g n i z e d  
f e d e r a l  r e s e r v e d  w a t  :  r i g h t s  i n  W i n t e r s  v .  U n i t e s  S t a t e s , i n  
' . 9 0 8 .  S i n c e  t h a t  t im e  c o u r t  c a s e s  h a v e  e x t e n d e d  t h e  d o c t r i n e  t o  
r a t i o n a l  f o r e s t s ,  p a r k s ,  r e f u g e s ,  and  m onum en t s .  S i n c e  f e d e r a l  
r e s e r v e d  w a t e r  r i g h t s  a r e  m o s t  o f t e n  c r e a t e d  by i m p l i c a t i o n ,  no 
s p e c i f i c  q u a n t i t y  o f  w a t e r  and  no  p r i o r i t y  d a t e  f o r  t h e  w a t e r  
r i g h t  i s  e s t a b l i s h e d  u n t i l  a c o u r t  d o e s  s o  by  d e c r e e .  C o n g r e s s  
p a s s e d  t h e  M c C a r r e n  Amendmen t ,  t o  a l l o w  w a t e r  a d j u d i c a t i o n  s u i t s  
t o  b e  b r o u g h t  a g a i n s t  t h e  f e d e r a l  g o v e r n m e n t  i n  s t a t e  c o u r t  t o  
d e t e r m i n e  t h e  q u a n t i t y  and  p r i o r i t y  d a t e  o f  t h e s e  i m p l i e d  w a t e r  
r i g h t s .  W h i l e  a l l o w i n g  s t a t e  c o u r t  a d j u d i c a t i o n  o f  f e d e r a l  
r e s e r v e d  w a t e r  q u a n t i t i e s  and p r i o r i t y  d a t e s ,  t h e  M c C a r r e n  
am endm en t  a l s o  r e q u i r e s  a c o m p r e h e n s i v e  a d j u d i c a t i o n  o f  a l l  
r i g h t s  w i t h i n  a h y d r o l o g i c  b a s i n  w h e r e  a f e d e r a l  r e s e r v e d  w a t e r  
r i g h t  may e x i s t .

F e d e r a l  l a n d  r e s e r v a t i o n s  make  up a l m o s t  49 p e r c e n t  o f  A l a s k a ' s  
t o t a l  l a n d  m a s s ,  and may h a v e  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s .  
W h i l e  c o m p e t i t i o n  f o r  w a t e r  r e s o u r c e s  i n  t h e  l o c a l e  o f  many o f  
A l a s k a ' s  f e d e r a l  r e s e r v a t i o n s  i s  l i m i t e d ,  we h a v e  r e c e n t l y  
e n c o u n t e r e d  i n s t a n c e s  w h e r e  a p r o c e d u r e  f o r  a d j u d i c a t i o n  w o u ld  
im p r o v e  o p p o r t u n i t i e s  f o r  s t a t e  e c o n o m i c  d e v e l o p m e n t .  
A p p l i c a t i o n s  f o r  a d d i t i o n a l  h a t c h e r y  w a t e r  i n  S i t k a  w e r e  s h e l v e d  
p e n d i n g  s t u d y  o f  f e d e r a l  r i g h t s  t o  I n d i a n  R i v e r  w a t e r .  O f  m o r e  
im m e d i a t e  c o n s e q u e n c e  a r e  N a t i o n a l  P a r k  S e r v i c e  r e q u e s t s  f o r  Nuka 
R i v e r  a p p r o p r i a t i o n s  w h ic h  c o u l d  r e d u c e  B r a d l e y  L a k e  p ow e r



p r o c u c t i o r .  p o t e n t i a l .  T h e s e  s i t u a t i o n s  w i l l  cor ." . .ue t o  a r i s e  
a n c  r e q u i r e  a r e s o l u t i o n  m e c h a n i s t . .

L e g i s l a t i o n  f o r  b a s i n - w i d e  a d j u d i c a t i o n  was f i r s t  s u b m i t t e d  t o  
t h e  L e g i s l a t u r e  i n  1 9 8 1 .  SB 1 5 0  was p r e p a r e d  by t h e  A t t o r n e y  
G e n e r a l ' s  O f f i c e  a f t e r  e x t e n s i v e  r e v i e w  o f  t h a t  i n i t i a l  b i l l  and 
o t h e r  w e s t e r n  s t a t e s '  l aw s  d e a l i n g  w i t h  f e d e r a l  r e s e r v e d  w a t e r  
r i g h t s  a d j u d i c a t i o n .  T h i s  b i l l  i s  t h e  b e s t  o f  t h e  b a s i n - w i c e  
a d j u d i c a t i o n  l e g i s l a t i o n  o f  t h e  w e s t e r n  s t a t e s .  D r a f t s  o f  t h i s  
b i l l  w e r e  r e v i e w e d  by  t h e  D e p a r t m e n t s  o f  F i s h  and Game and 
E n v i r o n m e n t a l  C o n s e r v a t i o n ,  m em be rs  o f  t h e  A l a s k a  W a t e r  R e s o u r c e s  
B o a r d ,  t h e  W e s t e r n  S t a t e s  W a t e r  C o u n c i l ,  and  t h e  s t a t e s  o f  I d a h o  
an d  W yom in g .  D u r i n g  t h e  p a s t  l e g i s l a t i v e  s e s s i o n ,  t h e r e  was o n e  
h e a r i n g  by  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  on SB 150  and  we 
r e c e i v e d  a n um be r  o f  w r i t t e n  c om m en t s .  T h i s  f a l l  we h a v e  w o r k e d  
w i t h  S e n a t o r  H a l f o r d  and t h e  s t a t e  and f e d e r a l  r e s o u r c e  
m an ag em en t  a g e n c i e s  t h a t  p a r t i c i p a t e  on  t h e  F e d e r a l  R e s e r v e d  
W a t e r  R i g h t s  Wo rk  G r o u p ,  c h a i r e i  b y  DNR. The c o m m i t t e e  
s u b s t i t u t e  b e f o r e  you  i n c o r p o r a t e s  t h e  c h a n g e s  s u g g e s t e d  d u r i n g  
t h i s  r e v i e w .

A u n i q u e  f e a t u r e  a f f e c t i n g  f e d e r a l  r e s e r v e  w a t e r  r i g h t s  i n  A l a s k a  
i s  t h a t  s o  much o f  A l a s k a ' s  w a t e r  r e s o u r c e s  a r e  u n d e v e l o p e d  and 
u n a p p r o p r i a t e d .  T h u s ,  u n l i k e  t h e  o t h e r  w e s t e r n  s t a t e s ,  f e d e r a l  
a g e n c i e s  i n  A l a s k a  may e n c o u n t e r  l i t t l e  c o m p e t i t i o n  f o r  t h e i r  
w a t e r  n e e d s .  F o r  t h i s  r e a s o n ,  we may f i n d  t h a t  t h e  c o u r t s  i r .  
A l a s k a  may be  m o r e  l e n i e n t  i r .  a d j u d i c a t i n g  f e d e r a l  r e s e r v e d  w a t e r  
r i g h t s  f o r  t h e  am oun t s  c l a i m e d  by  t h e  f e d e r a l  g o v e r n m e n t .  The



. s t a t e ' s  c h a l l e n g e  w i l l  be t o  p e r s u a d e  t h e  c o u r t s  t c  a p p l y  the  
same s t a n d a r d s  i n  A l a s k a  t h a t  h a v e  b e en  a p p l i e d  o u t s i c e - - g r a n r i n c  
t h e  m in imum am oun t  o f  w a t e r  n e e d e d  f o r  t h e  p r i m a r y  p u r p o s e s  o f  
t h e  l a n d  r e s e r v a t i o n .  T h i s  i s  i m p o r t a n t  t o  e n s u r e  t h a t  
d e v e l o p a b l e  w a t e r  r e s o u r c e s  a r e  a v a i l a b l e  f o r  t h e  c o n t i n u e d  
g r o w t h  and  d e v e l o p m e n t  o f  o u r  s t a t e .

I n  s um m a ry ,  u n d e r  t h e  S t a t e ' s  s y s t e m  o f  a l l o c a t i n g  w a t e r  r i g h t s  
b a s e d  on  p r i o r  a p p r o p r i a t i o n ,  t h e r e  i s  n o  way t h a t  d e a l i n g  w i t h  
f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  c a n  b e  a v o i d e d .  We w i l l  e i t h e r  
a d j u d i c a t e  a d m i n i s t r a t i v e l y ,  t h r o u g h  t h e  s t a t e  c o u r t s ,  o r  i n  
f e d e r a l  c o u r t  —  t h e s e  a r e  t h e  c h o i c e s  a s  we s e e  t h em .  
A d j u d i c a t i o n  u s i n g  t h e  a d m i n i s t r a t i v e  and s t a t e  c o u r t  p r o c e d u r e s  
t h a t  w o u l d  be  p r o v i d e d  by e n a c tm e n t  o f  SB 1 5 0  i s  t h e  m o s t  
e f f i c i e n t  a s  w e l l  a s  t h e  l e a s t  e x p e n s i v e  a l t e r n a t i v e .



Cyri’l R. Wanamaker 
P.O. Box 2234 

Juneau.- Hi3.1.1c3. 93303
Alaska Water Resources Board

January 22/ 1936

Honorable flrliss StursuIewski 
Chairman/ Senate Resources Committee 
Pouch V
Juneau* Alaska 93811

.RE-* Committee Substitute for SB 150 *

Dear Senator 3tur9ulewski:

The Committee Substitute <Beadley/01/26/86)-.for SE 150 has been 
proposed as an act to make miscellaneous amendments to the 
Alaska Water Use Act <RS 46.15;.- to establish Procedures for 
the administrative and judicial adjudication of water ri9ht= 
under the act and to Provide for an effective date. The 
substitute bill appears to meet the concerns identified by the 
Alaska Water Resources Board.- the administrative needs of the 
Alaska Department of Natural Resources (as identif ied to you in 
a letter from Commissioner Nunnieke dated January 3 , 1986) and 
to Provide the means to Properly adjudicate any Federal 
Reserved Water Ri9hts that may be asserted.

The Alaska Water Resources Board has had a lon9 Period of 
involvement with the development- of SB 15fi the Predecessor to 
the Committee Substitute. Rlthou9h the Eoc.rd as a whole has not- 
had an opportunity to review and comment on the Committee 
Substitute a member has had inPut into the substitute bill and 
Previous- Board su.99es tions hav ■ been incorporated as well. I 
think it meets the concerns of the Board and the needs of the 
State in its Present form.

The Board will meet in Juneau from February 26th through the 
28th and additional comments may come from the Board at ter triss 
meetin9. I am sure that- new revisions or amendments to this 
substitute or SB 158 will Prompt additional Board comments o i* 
r ec o m m e n d a t ion s .

As the Chairman of the Alaska Water Resources Board I support
the Committee Substitute. I recommend that it be Passed this
1 e-9 i s 1 at- i ve sess i on i n i f s P resent f or m .% 9

• \

‘v ’ ' *



F e s P e c t  rv. 1 \ j

Cyril R. Wanamaker .• Chairmav. 
H i aska Water Resources Board

c c ; fill Board member's



To :  Senate Resour Committee

Butrovich Hoc::

205 C a p i t o l  B u i ld in g  
Juneau, A laska

Re: Senate  B i l l  150

S e n a to r  S tu rgu lewsk i  and Committee Members:

My name i s  Ann P u f f e r .  I  am the Reg iona l  H yd ro lo g is t  f o r  the  USDA, Fo res t  
S e r v i c e ,  A la ska  Region.  My comments r e f l e c t  the  p o s i t i o n  o f  Federal Land 
Management Agenc ies  in  Alaska (USDA -  F o r e s t  S e r v i c e ;  USDI -  Bureau o f  Land 
Management, Park S e r v i c e ,  and F ish  and W i l d l i f e  S e r v i c e ) .

T od a y  you have be fo re  you a b i l l  wh ich  proposes t o  e s t a b l i s h  procedures f o r  
a d j u d i c a t i n g  wa te r  r i g h t s  under the  A l a s k a  Water  Use A c t .  The current 
l e g i s l a t i o n  has been thoroughly r e v iew ed  and agreed t o  by the  r ecen t ly  formed 
S t a t e / F e d e r a l  Water  R igh ts  Work Group.  O f  p a r t i c u l a r  i n t e r e s t  to  the F e d e ra l  
government  are the  adm in is t r a t i v e  p rocedures  f o r  genera l  bas in -w ide  
a d j u d i c a t i o n .  T h i s  landmark procedure w i l l  be a s i g n i f i c a n t  s tep  forward t o  
a v o i d  c o s t l y  and t ime consuming c o u r t  b a t t l e s  cu r ren t .  : occurr ing in o ther  
W e s t e rn  s t a t e s  such as Colorrdo and Wyoming. I t  p ro v id e s  a format o f  mutua 
b e n e f i t  t o  a l l  p a r t i e s  concerned t o  a c h i e v e  a n ego t ia ted  se t t l em en t  o f  wate 
r i g h t s  w i t h i n  a d e f in ed  basin. More s i g n i f i c a n t l y ,  i t  e s t a b l i s h e s  a s e t t i n g  
f o r  conduc t ing  a d ju d i c a t i o n s  ou ts ide  t h e  more t r a d i t i o n a l  an tagon is t ic  
cour t room  s i t u a t i o n .

T h e  members o f  t h e  S ta te/Federa l  Work Group f e e l  t h i s  l e g i s l a t i o n  prov ides  a n 
im p o r t a n t  t o o l  f o r  wa te r  resource management in the  S t a t e .  We, there fore ,  
encourage  t h i s  commit tee t o  recommend S en a te  B i l l  150 t o  the genera) 
l e g i s l a t u r e  f o r  passage.

Thank  you f o r  your t ime .



Bill b-.EFriiUD. COWLSOP.

DEPARTMENT OF FISH AND GA ME
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PHONE: S J 7 . -tcy-t'.C:

J a n u a r y  2 2 ,  1986

The H c n c r a i l e  A r i i s s  S hum cu iew sk i  
A l a s k a  S z i c e  L e g i s l a t u r e  
r .  C.  Bex V 
J u n e a u , AF. 99811
D e a r  S e n a t o r  S t u r c u l s w s k i :
The D e p a r tm en t  o f  F i s h  a r c  Game s u p p o r t s  t h e  January '  20 
v e r s i e r  c f  S e n a t e  B i l l  1 5 0 ,  w h ich  w i l l  a l l o w  t h e  s t a t e  t o  
a d i u d i c a t e  F e d e r a l  R e s e r v e d  W a t e r  F i c h t e .
I r e  a c y u c i c c t i c n  p r o c e s s  p e r m i t s  t h e  s t a t e  t o  e n su r e  t h a t  
p r o p e r  c o n s i d e r a t i o n  i s  g i v e r .  t o  r e s e r v i : . - *  adequa te  w a t e r  
s u p p l i e s  f o r  f i s h  ar.c w i l d l i f e  v'n',n F e d e r a l  R e s e r v e d  W a t e r  
R i g h t s
t h r c u c h  t n e  s t a t e  c o u r t  s v s t e n .

a l l o c a t i o n s  a r e  d c z .  . -_r .ee a d m i n i s t r a t i v e I v

As you  may know, we have  b een  w o r k i n g  w i t h  t h e  S t a r c / F e d e r a l  
F e d e r a l  R e s e r v e d  Wate r  R i g h t s  Wo rk  G roup  t o  i n c o r p o r a t e  c u r  
i n c u t  i n t o  t r  * s e c " c *' ~ ~ ' c*"*.
*\e b e n e v e  t n e r e  i s  e c r i t i c a .  n e e r  s c r  t m s  _ e c i s i a t s o r .  ana 
we u~ r e  vcu t ”  - u~cc—  " —
I r  y ou  n ave  any c u e s t i o n s  c a r  
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Resolution No. 84-5

FEDERAL RESERVE WATER RIGHTS —  
BASIN-WIDE ADJUDICATION

The f e d e r a l  government  ia  v e s t e d  w i t h  r e s e r v e d  w a t e r  r i g h t s  on numerous  
federal land w i t h d r a w a l s  i n  A l a s k a .  F e d e r a l  l e g i s l a t i o n  e s t a b l i s h i n g  th e  
r e s e r v e s  s p e c i f i e s  t h e  p u r p o s e s  o f  t h e  r e s e r v e d  w a t e r  r i g h t s  and t h e  e n a c t i n g  
d a t e  e s t a b l i s h e s  t h e i r  p r i o r i t y  d a t e .  These  w a t e r  r i g h t s  i n c l u d e  bo th  
d i v e r s i o n a r y  and i n s t r e a r a  u s e s .

Of t h e  3 6 7 .7  m i l l i o n  a c r e s  i n  A l a s k a ,  f e d e r a l  r e s e r v e  w a t e r  r i g h t s  e x i s t  on 
a lm o s t  60 p e r c e n t  o f  t h e  l and  mass o r  o v e r  215 m i l l i o n  a c r e s .  From a 
m i n i s c u l e  2 . 5  m i l l i o n  a c r e s  o f  m i l i t a r y  l a n d ,  t o  50 and 75 m i l l i o n  a c r e s  o f  
l a n d  f o r  n a t i o n a l  p a rk s  and f i s h  and w i l d l i f e  r e f u g e s  r e s p e c t i v e l y ,  f e d e r a l  
r e s e r v e  w a t e r  r i g h t s  i s s u e s  and p rob lem s  have  t h e  p o t e n t i a l  to  be l a r g e  as  
w e l l  as complex .

In  o r d e r  f o r  DNR t o  a d e q u a t e l y  manage th e  s t a t e ' s  w a t e r  and a d j u d i c a t e  w a t e r  
r i g h t s ,  i t  w i l l  u l t i m a t e l y  be d e s i r a b l e  t o  i n t e g r a t e  f e d e r a l  r e s e r v e d  w a t e r  
r i g h t s  w i t h  s t a t e  a d j u d i c a t e d  w a t e r  r i g h t s .  The f e d e r a l  government  has  
i n d i c a t e d  i t  w i l l  a w a i t  r e q u e s t s  from t h e  s t a t e s  b e f o r e  i n i t i a t i n g  
q u a n t i f i c a t i o n  o f  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s .  A d j u d i c a t i o n  of  c l a im e d  
f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  must  be u n d e r t a k e n  p u r s u a n t  to  t h e  r e q u i r e m e n t s  
o f  t h e  McCarran Amendment (43 USC 6 6 6 ( a ) )  which r e q u i r e s  t h a t  the  
a d j u d i c a t i o n  be b a s i n - w i d e  and j u d i c i a l l y  d e t e r m i n e d .  The W ate r  Use A c t ,
AS 4 6 .1 5  doe s  not  s p e c i f i c a l l y  p r o v i d e  f o r  b a s i n w i d e  c o u r t  a d j u d i c a t i o n  f o r  
f e d e r a l  r e s e r v e d  w a t e r  r i g h t s .

THE ALASKA WATER RESOURCES BOARD, t h e r e f o r e ,  u r g e s  t h a t  t h e  Com m iss io ner  of  
t h e  D e pa r tm en t  o f  N a t u r a l  R e s o u r c e s  p r o p o s e  l e g i s l a t i o n  f o r  b a s i n - w i d e  
a d j u d i c a t i o n .  C u r r e n t  s t a t u t e s  and r e g u l a t i o n s  may be a d e q u a t e  t o  i n i t i a t e  
a b a s i n w i d e  a d j u d i c a t i o n  o f  f e d e r a l  r e s e r v e d  r i g h t s  u s i n g  a d e c l a r a t o r y  
j u dgem e n t  s u i t  i n  S u p e r i o r  C o u r t .  However ,  more e x p l i c i t  s t a t u t e s  a r e  needed  
t o  e s t a b l i s h  the  S u p e r i o r  C o u r t ' s  d u t i e s  and r e s p o n s i b i l i t i e s  and to  s e t  the  
l i m i t s  o f  t h e  C o u r t ' 6  a u t h o r i t y .  T h i s  t y p e  o f  c a s e  has  not  p r e v i o u s l y  
o c c u r r e d  i n  A l a s k a .  In  a d d i t i o n ,  t h e  D e pa r tm en t  o f  N a t u r a l  R e s o u r c e s  s h o u ld  
r e v i e w  e x i s t i n g  p r o v i s i o n s  o f  the  W ate r  Use Act and p r o p o s e  any needed  
amendments  t o  improve and u p d a t e  t h e  A c t .

ADOPTED t h i s  1 4 th  day  of  March ,  198 

ALASKA WATER RESOURCES RDARn

David V a n d e r b r i n k ,  Chairman



Resolution No. 86-5

Federal Reserved Water Rights Adjudication

The Alaska Water Resources Board fully recognizes the need for an adminis­
trative method of adjudicating Federal Reserved Water Rights.
In the past, this board has supported legislation which would implement an 
administrative procedure.

'Ihis support was given in the 1585 legislative session to 150. £>£150 
• would have provided the desired administrative adjudication process. It is 
this Board's understanding that the bill wap not passed as a result of 
proposed general housekeeping revisions of the Alaska Water Use Act.

The ALASKA WATER RESOURCES ECARD supports legislation in the 19e6 legislative 
session which would give Alaska en administrative process to adjudicate 
Federal Reserved Water Rights. Because of the problems associated with 
attaching the general housekeeping revisions to the adjudication bill, it is 
this Board's reccnxnendation that the general revisions identified in SB 150 be 
removed fran future legislation providing for administratively adjudicated 
Federal Water Rights.

Adopted this 13th day of September, 1985 
ALASKA WATER RESOURCES BOARD

(« ; J  IX . [ J  . . t . . . . /  ' ,/
C y r i l  R .  V.’anamaker, Chairman



M a r c h  1., 1985

The Honorable Arlias Sturgulewski 

A l aska State Legislature 

• Pouch V  (MS 3100)

Juneau, Alaska 99811

Re: The Alaska Water Resources Board's Comments on SB 150

Dear Senator Sturgulewski:

Attached are comments regarding SB 150 prepared by the Alaska Water 

Resources Board during its March 4-8 Board meetings.

I would like to emphasize that this Board supports SB 150 provided the 

enclosed suggested changes are incorporated in the proposed legislation.

The Board as a unanimous body supports the adoption of a systematic water 

adjudication process. If the bill, as amended herein, is not adopted in 

this legislation, the Alaska Water Resources Board will do everything 

w i t h i n  its power to see that legislation addressing this issue is 

introduced in the next session.

Thank you for y o ' t  kind consideration of these recommendations.

S i n c e r e l y ,

U"  C y r i l  R. Wanamaker,  Cha i rm an  
/  A l a s k a  W ate r  R e s o u r c e s  Board

/s —

By: L. A. Dutton, Chief

W a te r  Management  S e c t i o n

c c :  G o ve rno r  S h e f f i e l d
S e n a t e  R e s o n r : e s  Commit tee

CRW:C?JL:ref



Alaska Water Resources Board 

Recommendations for charges to 

SB 150 "An Act making miscellaneous 

amendments to the Alaska Wa t e r  Use Act."

Although the following proposed changes to SB 150 ma y  not be procedurally 

correct, the Alaska Water Resources Board requests that the Senate 

Resources Committee review the substantive changes requested in this 

document.

The State of Alaska is in need of a workable and systematic water 

adjudi c a t i o n  system. This Board therefore supports the basic principles 

e s p o u s e d . i n  SB 150. We do, however, have some reservations about the 

present draft as it relates to notice requirements and water appropriation 

abandonment. The Board makes the following recommendations:

I. Delete Section 46.15.140(d) and replace it with Section 46.15.145(g) 

which would read:

" A  state agency m a y  not abandon or forfeit an instream .'low 

certificate in whole or in part except after public notice."

II. Add a new subsection to AS 46.15.165 to read:

"AS 4 6 . 15.165(c)(c) serve The Alaska Native Village and Regional 

Corporation whose lands fall w ithin the adjudication area."

III. Add a n ew sub-section to AS 46.15.166 to read:

"AS 46.15.166(a)(3) by any person or party asserting a federal 

reserve water right."

Alth o u g h  these are the only recommended changes of the Board, we would like 

to point out one section of SB 150 that may have the potential to create 

future problems. This section is AS 46.15.165(d) as it applies to native 

allotees served under AS 46.15.165(c)(3).

This board recognizes that one of the primary purposes of SB 150 is to 

create an adjudication system which satisfies the requirements of the 

M c C a r r e n  Amendment 43 U.S.C. Sec. 666, thereby providing for state 

a d judication of federal reserve water rights. Federal agencies have the 

resources and responsibility to assert and defend their reserved water 

rights. This state should not be responsible for a federal agency's 

failure to assert its rights.



The Bureau of Indian Affair* (BIA), as trustee, has the primary 

responsibility of protecting a native allotee's property interests in a 

native allotment. It has been suggested, however, that because of any 

n u m b e r  of reasons, such as the vast number of allotments in the state, 

other BIA priorities, the failure of the BIA representatives to properly 

judge the significance of a water adjudication to the allotment holder, 

inadvertent oomiasions, etc., federal reserve water rights which may be a 

legitimate property interest of the allottee m a y  be forfeited due to BIA 

failure to assert water right as required in this subsection.

If a pattern of forfeitures of federal reserve water rlghtn on n a t i w  

allotments does emerge as a result of this suNaection, it ir this Board's 

r e c o m m endation that the state's position should be flexible enough to 

assure that the necessary amendments will be mad e  to protect any legitimate 

rights of the native allottees.

We wish to make it clear, however, that this Board does not take the 

p o s i t i o n  that the state ia responsible for asserting a federal reserve 

w a t e r  right for a native allottee. Furthermore, we are not suggesting that 

the state is responsible for affecting any repairs that are necessary to 

correct an injury created Ly a federal agency's failure to perform its 

responsibilities.

The point that we wish to make is that native allottees are atate 

residents. Any federal reserve water rights that they m a y  be entitled to 

as an appc.canence tu their real property, acquired pursuant to tb» Native 

A l lotment Act, is a valuable and necetsary property interest. Forfeiture 

of real property interests should not be taken lightly. The forfeiture of 

a legitimate property interest for a failure to respond to service in a 

t i mely m anner as required by this subsection is a drastic action and should 

not, therefore, be taken lightly.

Alth o u g h  we are not suggesting any changes to this subsection at this time, 

we do wish to demonstrate to the Senate Resources Committee that this 

subsection m a y  have serious consequences to an identifiable group of 

longtime Aloska residents and not just to the myriad federal agencies which 

m anage numerous and vast federally withdrawn lands.



THE WINTERS OF OUR DISCONTENT: FEDERAL 
RESERVED WATER RIGHTS IN THE WESTERN

STATES

Introdu ctio n

Water is the life-blood o f the American West. Like other peoole, 
westerners need water for basic human sustenance and for a variety o f 
other purposes. But unlike most other Americans, westerners must fill 
their needs from an extremely limited supply o f water.1 As a result, 
westerners face a problem that may seem incomprehensible to nonwcs- 
terncrs who live in areas with abundant water supplies: they must de­
cide how to allocate the limited quantity o f available water among all 
the users and uses.

T o deal with this problem, the western states* develop ~d the doc­
trine o f prior appropriation as a basic scheme for allocatit » the avail­
able surface water among various users.3 This prior ap 'ropriation 
system, based on continued beneficial use o f appropriated water and 
strict quantification o f the rights o f users,4 insists that water may not be 
wasted or go unused. In the land-rich and water-poor West, any other 
system would probably be wasteful and inefficient.5

Through application o f the prior appropriation doctrine, the west­
ern states seek to apportion their limited water resources in a fair and

1 The United States W ater Resources C ounc il’s Second Nationa l W ater Assessment 

graph ically illustrates the critical water shortage in the western states. For exam ple , in 1975, 

the R io  G rande water resources region showed 78%  present strcam llow depletion from a ll 

demands, and the Lower Colorado region showed 8 2 %  depletion. 2 WATER R e s o u rc e s  
C o u n c i l ,  T n r N a t i o n ' s  W a t e r  R e s o u r c e s :  1975-2000 (pt. 4 ), at 48 (1978). The W ater 

Resources O m nc il projects that 9 1 %  o f the surface water in the R io  G rande region w ill he in 

use by ' j65. More dram atica lly , the council predicts that the surface water supply in the 

L c  „ t  Colorado region w ill be overdrawn by 26%  in 1985. The  council summarized its con- 

,e rn  over western water supply:

Com peting olTstream uses o f water for energy, agricu ltu ra l, domestic, and in ­

dustrial needs coupled w ith associated environmental and instrcam Ho •• uses 

have resulted in basinw ide and local problems throughout the Un ited States 
. . .  The problem  o f inadequate surface-water supply is or w ill be severe bv 

the year 2000 in 17 [water resources) subregions located m a in ly  in the M id ­

west and Southwest.

I W a t e r  R e s o u r c e s  C o u n c i l ,  T h e  N a t i o n ' s  W a t e r  R e s o u r c e s :  1975-2000. at 56 
(1978). For additional discussion o f  the water shortage in the western states, see generallv 
N a t i o n a l  W a t e r  C o m m is s i o n ,  W a t e r  P o l i c i e s  f o r  t h e  F u t u r e  (1973).

- The  "western” states referred to in  this Note are: A laska , A rizona , C a lifo rn ia , C o lo­

rado, Idaho , Kansas, M ontana , Nebraska Nevada , New Mexico , North Dakota, O k lahom a , 

O regon, South Dakota, Texas, U tah , W ash ington , and W yom in g .

3 See infra note 11 and accom panying text.

4 See tnfra notes 11-18 and accompanying text.

5 See tn/ra note 14 and accompanying text.

1077
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rational way. The prior appropriation doctrine conflicts, however, with 
the doctrine o f federal reserved water rights, which the United States 
Supreme Court announced in Winters v. United States.* The Winters doc­
trine provides that in reserving public land for a federal enclave such as 
an Indian reservation, national forest, o r m ilitary reservation, the fed­
eral government also implicitly reserves a sufficient quantity o f water to 
carry out the purpose o f the reservation o f land.7 Federal reserved rights 
exist independently o f beneficial use or quantification; they are therefore 
fundamentally different in character from rights established by prior 
appropriation.

From 1908 through the 1970s, the Supreme Court expanded the 
scope o f the Winters doctrine o f federal reserved rights, thereby aggra­
vating the inherent conflict between appropriative rights and reserved 
rights.8 More recently, however, the Court has attempted to ease the 
conflict by narrowly defining the Winters doctrine’s scope.9 Both re­
served rights and prior appropriation serve important purposes, and 
therefore both doctrines, and their conflict, will persist.10 By strictly de­
fining federal reserved rights to make them mesh as smoothly as possible 
with the water law systems o f the various states, the C ourt’s well- 
directed efforts to harmonize the two doctrines can ease the tension be­
tween the Winters doctrine and the prior appropriation doctrine.

I
B a c k g r o u n d

A. Water Rights in the Western States: The Doctrine o f Prior 
Appropriation

The doctrine o f prior appropriation provides the basic framework 
for the statutory water use schemes o f the western states.11 A complete 
understanding o f the conflict between the federal reserved rights doc­

F 207 U .S . 564 (1908).
7 See infra notes 23-25 and accom panying text.

8  See infra notes 20-57 and accompanying text.

9  See infra notes 58-96 and accom panying text.

10 See infra note 122 and accompanying text.

11 The western states can be d iv ided  in to two doctrinal categories: the Colorado doc­

trine states and the C a lifo rn ia  doctrine states. The n ine Colorado doctrine states (A laska, 

A rizona , Colorado, Idaho , M ontana , Nevada , New Mexico , U tah , and  W yom in g ) recognize 

only appropriative rights to surface water. 5 R. C la r k .  W a te r s  an d  W a t e r  R k '.iits  
§ 405, at 50 (1972). The nine C a lifo rn ia  doctrine states (C a lifo rn ia , Kansas. Nebraska, North 

Dakota, O k lahom a, O regon, South Dakota, Texas, and  W ash ington) recognize some r ipa r ian  

rights as well as appropriative rights to surface water. Id. § 420, at 232.

The statutory water law  systems in the West vary considerably from state to state. A 

detailed exam ination o f these different systems is b c ,o n d  the scope o f this Note. For a thor­

ough comparative discussion, see id. §§ 400-33.

For a basic discussion o f  the riparian system, see 7 R. C l a r k ,  W a t e r s  a n d  W a t e r  
R i c h t s  § 610, at 28 (1976).



1984] WATER RIGHTS 1079
trine and prior appropriation necessitates some acquaintance with the 
workings o f prior appropriation systems.

The foundation o f the prior appropriation doctrine is its require­
ment o f beneficial use.12 A user acquires an appropriative right by put­
ting the water he claims to some beneficial use. Moreover, he loses his 
right if he does not continue to use his appropriated water beneficially.13 
In this respect, the appropriative rights system differs strikingly from the 
English common law riparian system generally employed in the eastern 
states. Riparian rights accrue to an owner o f  land adjoining a stream 
merely by virtue o f his property ownership and thus exist independently 
o f any use at a ll .14

Prior appropriation works by strict chronological priority. A senior 
appropriator, whose priority date11 is earlier in time, may take his entire 
entitlement o f water before a ju n io r holder may take any water at all. 
In this priority system, jun io r holders bear the entire brunt o f any 
shortage.ir’

All appropriative rights are determined by m is o f an in rem pro­
ceeding called a water adjudication,17 which determines the priority

*- M in in g , irr igation , industria l power production , a ..d  sanitary and m un ic ipa l uses are 

gt nerally recognised as “benefic ial." Ranqu ist, The W inters Doctrine and How I t  Grew: Federal 
Reservation o f Rights to the Use o f  Haler, 1975 B .Y .U . L. R e v . 639, 64ii n .2 l .

Because appropriative rights accrue by virtue o f beneficial use, they need not be ap pu r­

tenant to land . Id. Ownersh ip o f land ad jo in in g  a stream is not considered a basis for .in 

appropriative right. Id. W ater obta ined hy appropriation may generally be used at ans 

place, regardless of its distance from the stream, so long as the use is beneficial. Id.
A ll o f the western states except M on tana  and Colorado impose the add it iona l statutors 

requirement that the appropriator must obta in  a perm it from the proper state adm in istrator 

before h r  m ay acquire an appropriative righ t. See, e.g., W v o . S t a t .  §§41-4-501 to - j | u  
(1977). For an extended discussion o f these perm it schemes, sec 5 R . C la r k ,  supra note 11 
§ 409 , at 99-107.

13 5 R . Clark, supra note 11, §§ 413.1 , 429.2.

14 The riparian  system wou ld  be i-appropriate  as the primary means o f allocating .n a i l­

able water resources in  the West because ripa rian  rights do not depend on beneficial u*r t 

the water, and the West can i ll afford the luxury o f owned but unused stream flow . R ip .it i.in  

law evolved in Eng land , where water is p lentifu l. The Eng li.'h  (and the Americans liv in g  " 

the water-rich East) had no incentive to develop a more thrifty and efficient water .'«■ 

scheme. See McGowen, The Development o f  Po litica l Institutions on the Public Domain. I I  U i "  

L.J. I ,  14 (1956).

15 The priority date o f a holder's right is usually the date on which the ho lder unn .i . .

diverted the water. A lthough such an appropriation is not technically “complete" until i . 

appropriator actually puts the water to some beneficial use, the relation back doctrine pi 

vidcs that if  he completes the appropriation w ith due diligence , the appropriator’s p rn .i ■. 

date is the date o f the in it ia l act o f diversion. See, e.g., C o l o .  R e v .  S t a t .  § 37-92- i. 
(1973): see also E llis , Water Rights: What They Are and How They Are Created, 13 R o c k s  M  n 
M l.v . L . INST. 451, 458-59 (1967); Com m ent, Determining Priority o f Federal Reserved fiiehh  
C o l o .  L . R e v .  547, 551 (1977).

Ranquist, supra note 12, at 646 n.21 .

17 The western states are again split into two groups. The  Colorado system, cnipl* *'-t 

only by Colorado and M ontana , leaves the entire process o f ad jud ication  to the couitv \ •> 

appropriative c laimant files a petition in  state court, and a ll other owners or claimant* 

served w ith notice as required b y  statute. See, e .g ., C o l o .  R e v .  S t a t .  § 37-92-302 11•** * N
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rights o f the appropriators participating in the hearing as against the 
entire world. A water adjudication strictly quantifies a holder’s rights 
and limits his entitlement to his original appropriation, unless he either 
claims further amounts o f unappropriated water or purchases the rights 
o f another appropriator.18

Principles o f strict quantification and rigid control underlie the 
prior appropriation systems employed by the western states. Federal re­
served water rights, on the other hand, are usually awarded without 
quantification and may exist independent o f  any use. Thus, when fed­
eral reserved rights are imposed upon these appropriative water use 
schemes, fundamental incongruities appear.19

B. The Development o f the Winters Doctrine o f Federal Reserved 
Rights

I. Expansion o f the Reserved Rights Doctrine: From Winters to 
Cappaert

From 1908 through the 1970s, the United States Supreme Court 
steadily expanded the scope o f the Winters doctrine o f federal reserved 
water rights.’0 By nature, federal reserved rights differ fundamentally 
from appropriative rights established under state law.21 The C ou rt’s ex­
pansive application o f the reserved rights doctrine during this period 
aggravated this inherent conflict between the two types o f water 
rights.22

The Supreme Court first announced the doctrine o f federal re­
served water rights in the 1908 case o f  Winters v. United States.23 In 1888, 
one year before Congress admitted Montana to the Union, it established 
by treaty the Fort Belknap Indian Reservation in the Montana T e rri­
tory. Winters and others sought to dam the M ilk River, which flows

Supp. 1983). Each partic ipant is responsible for produc ing his own evidence at tria l to pro­

tect or establish his water right. E llis , supra note 15, at 462.

The other states, which employ perm it systems, ite  supra note 12, use the New Mexico 

system o f ad judication . Th is system also involves the courts, but the state engineer’s oflicc 

makes an in it ia l determ ination o f fact as to the rights o f  the parties. See, e.g., ARIZ. R ev . 
S ta t .  Ann. § 45-257 (Supp. 1983). Th is determ ination is then subject to challenge by the 

parties at ‘.he ad jud ication . E llis , supra note 15, at 462.
18 O n ly  a small amount o f  unappropriated water remains in  the West. M any  streams 

are overappropr’?ted, which means that the aggregate quantity o f a ll the water rights 

claimed from the stream exceeds the actual stream (low . See supra note I and accompanying 

text; Comment, supra note 15, at 551 n.26. Jun io r holders unab le  to draw  water must wait 

until stream flow increases or un t il senior holders re linquish their rights. See id. at 551-52 & 

n.26.

19 See infra notes 102-15 and accom panying text.

2° See infra notes 23-57 and accompanying text.

21 See infra notes 102-15 and accom panying text.

22 See infra notes 116-20 and accom panying text.

23  207 U .S . 564 (1908).
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through the Fort Belknap reservation.24 The Court recognized the con­
flicting inferences arising from the treaty’s silence as to the Indians’ 
water rights; nonetheless, the Court held that the treaty had implicitly 
reserved a sufficient quantity o f water for the Indians to irrigate their 
land.25

In Federal Power Commission v. Oregon (Felton D am ),26 to the astonish­
ment o f western water lawyers,27 the Court indicated that the Winters 
doctrine might extend to non-Indian federal lands.20 In Pelton Dam, the 
Federal Power Commission issued a license to the Northwest Power 
Supply Company, allowing it to build the Pelton Dam on the Deschutes 
River in Oregon. One terminus o f the dam was to be on federal Indian 
land, and the other terminus was to be on federal non-Indian land .20 
The state o f Oregon argued that under the Desert Land Act o f 1877,10 
which requires the federal government to obtain water rights for federal 
lands in accordance with state law ," the state must give its consent 
before the dam could be bu ilt.’2 The Court distinguished between pub­
lic lands, which belong to the federa1 government because no one has 
yet claimed them, and reserved lands, which the federal government has 
withdrawn from the public realm and which are no longer subject to 
private appropriation or disposal.33 The Court then held that the De­
sert Land Act o f 1877 applied only to public lands, and not to reserved 
lands.34 Therefore, the sponsors o f the Pelton Dam project did not need 
the permission o f the state o f Oregon to build the dam .35 The Court

Id. at 565.

25 Id. at 576-77. The  Court declared that "(t|he power o f the Government to reserve the 

waters and exempt them from appropriation under the state laws is not denied, and could not 

be. , . . That the Government d id  reserve them we have decided, and for a use which wou ld 

be necessarily continued through years.” Id. at 577 (citations om itted). The Court also held 

that Montana's subsequent admission to the U n ion  had no cHec. on the treaty’s im p lic it 

reservation o f water, td.
26 349 U .S . 435 (1955).

27 Set, e.g., Trelease, red ra lR eserved Water Rights Sir.ee PLLRC. 54 D sn . L.J . 473 (1977). 

Professor Trelease svas a practicing water lawyer when the Court decided Pelton Dam and his 

comments indicate the general chaos caused by the decision:

At no time prior to 1955 d id  I ever hear a luggcstion that the reserved rights 

doctrine was anyth ing but a special qu irk  o f In d ian  water law .

Th is case was a real bombshell, and it certainly lit a fire under western 

water lawyers. . . . [AJ num ber o f western state water officials and others 

raised a chorus o f protest at this reversal o f what they had always thought to 

be the law . 

td. a 475-77 (footnotes om itted).

20 Pet,an Dam. 349 U .S . at 448.

29 Id. at 437-38.

3<> 43 U .S .C . §§321-39 (1976).

31 Pelton Dam. 349 U .S . at 448.

32 Id. at 446-47.

13 td. at 443-44.

34 Id at 446-48.
35 Id  at 452.

1
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thus implied that federal reserved lands, both Indian and non-Indian, 
are not subject to state water law.36

The Court explicitly extended the Winters doctrine to non-Indian 
federal reservations in Arizona v. California {Arizona / ) . 37 Arizona I  began 
as a dispute among several western states over each state's share o f the 
waters o f the Colorado River.38 The United States intervened to protect 
its claims to water for five Indian reservations and several wildlife ref­
uges, recreational areas, and national forests.39 W riting for the Court, 
Justice Black declared that the federal government, through Congress 
and the executive,1,0 had implicitly reserved a sufficient quantity o f 
water to accommodate the purposes o f the Indian reservations and the 
non-Indian federal lands.41 Thus, the Court not only reaffirmed the via­
bility o f the reserved rights doctrine, but also expanded the doctrine's 
scope by applying it to non-Indian federal lands.

In Arizona /, the Court also questioned whether the special master 
appointed to the case correctly determined the quantity o f water that 
the government intended to reserve for the federal enclaves.42 In earlier 
reserved rights cases, the Court had not closely examined what quantity 
o f water was necessary to satisfy the purposes o f the reservations, per­
haps because those purposes were clearly limited. Furthermore, in ex­
amining the purposes o f the reservation, the Court seemed to stress the 
present purposes.43 In Arizona I, however, the Court noted that the 
water set aside for the Indian reservations “ was intended to satisfy the 

future as well as the present needs o f the Indian Reservations and . . . 
that enough water was reserved to irrigate all the practicably iirigable 
acreage on the reservations.” 44 The Court’s language could mean that 
the “ purpose”  o f a federal reservation might be expanded; thus, the

36 Id. at 448. The  Court noted that:

The lands before us in this case are not "pub lic  lands" but "reservations."

Even without |the| express restriction o f the Desert Land Act to sources of 

water supply on pub lic  lands, these Acts wou ld  not app ly  to reserved 

lands. . . . |I |t  is enough . . .  to recognize that these Acts do not app lv  to 

this license, which relates on ly to the use o f waters on reienaliuns o f the L 'nitcd 

States.

Id. (emphasis added).

a? 373 U .S . 546 (1963).

■,a Id. at 550-31 (the states involved were A rizona . C a lifo rn ia , Nevada, New Mexico , and

Utah).

3?> Id. a t 551 n.3, 595.
40 Id. at 598. The Court had not previously had occasion to decide whether the es.-cu-

tive could create a H'inlers right.

•*' Id. at 600-01.

■»2 Id
43 See. e.g., United States v. Powers, 305 U .S . 527 (1939) (Ind ians and their successors in

interest needed water for irrigation  o f lim ited acreage); W inters v. Un ited States, 2l>7 U  X n i l

(1908).

s'4 Ancona /, 373 U .S . at 600 (emphasis added).
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quantity o f the water guaranteed by the Winters right might also be 
increased.

The Court next addressed the reserved rights doctrine in the case o f 
United States n District Court in and fo r the County o f Eagle {Eagle County).** 
In that case, the Court first showed concern with the federal-state ten­
sions generated by judicial recognition o f Winters rights. At issue was 
the scope o f the McCarran Amendment,'’ 6 which provides for a limited 
waiver o f the United States’ sovereign immunity in water rights adjudi­
cation.47 The amendment allows the United States to be joined as a 
party defendant in state water adjudications, but in Eagle County, the 
government contended that this waiver o f sovereign immunity applied 
only to water rights acquired under state law and not to reserved water 
rights.48 Writing for a unanimous Court, Justice Douglas stated that the 
McCarran Amendment was an “ all-inclusive statute”  which made no 
exception for reserved rights and that the waiver o f sovereign immunity 
therefore applied to federal reserved rights as well as nonreserved 
rights.49 This case made the United States amenable to suit in . 'ate 
water adjudications and thus marked the Court’s first step toward a l­
lowing the states to determine federal reserved water rights.

The Court again addressed the question o f jurisdiction over re­
served rights in Colorado River Water Conservation District v. United States 
{Colorado River).*0 The United States filed suit in federal district court in 
Colorado seeking a declaration o f a ll reserved rights held by the federal 
government, in its own right and as a fiduciary for certain Indian tribes, 
in the San J  van River Basin.51 The government named as defendants 
private irrigators who presumably would claim appropriative rights to 
the same water.52 Several Colorado water conservation districts then 
intervened as defendants. One defendant subsequently filed suit in C o l­
orado state court seeking adjudication o f the same rights53 and joined 
the United States as a defendant under the McCarran Amendment.54

45 401 U .S . 520 (1971).

46 43 U .S .C . § 666 (1976) (also known as ihc  M cC arran W ater R ights Suits Act).

47 The M cCarran Am endm ent, 43 U .S .C . § 666 (1976), provides in  part:

Consent is given to jo in  the United States as a defendant in any suit (1) 

for the ad judication o f rights to the use o f water o f  a river system or other 

source, or (2) for the adm in istration o f such r igh 's , where it appears that the 

United States is the owner o f or is in the process o f acqu ir ing  water rights by 

appropriation under State law , by purchase, by exchange, or otherwise, and 

the United States is a necessary party to such suit.
S(t also infra note 96.

48 Eag lt County, 406 U .S . at 523-24.

49 Id. at 524.

50 424 U .S . 800 (1976).

51 Id. at 805.

52 Id.
53 Id. at 806.

** Id
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The water conservation districts then moved to dismiss the federal ac­
tion, arguing that the McCarran Amendment vested the state courts 
with exclusive jurisdiction to detemine the reserved rights o f the United 
States.55

The Supreme Court held that the McCarran Amendment merely 
created concurrent jurisdiction in the state courts to determine federal 
water rights and did not divest the federal courts o f jurisdiction.'" Nev­
ertheless, the Court held that dismissal o f the federal proceeding was 
proper. The Court reasoned that i f  the state has a comprehensive system 
for water rights adjudication, federal water rights are more appropri­
ately determined in state court for reasons o f jud icia l efficiency and ex­
pert ise.r,? The Colorado River doctrine thus creates a presumption that 
when both federal and state actions are pending for adjudication o f fed­
eral reserved water rights, the federal action should be dismissed.",u

Later in the same Term , the Court decided Cappaert v. United 
States. '’9 The dispute in Cappaert centered on a pool o f water, located 
fifty feet down inside a huge cavern that the President had reserved ..i 
1952 as the Devil’s Hole National Monument.60 This pool was fed by 
groundwater and was the only known habitat o f a rare species o f desert 
fish known as the Devil’s Hole pupfish.61 In 1968, the Cappacrts, own­
ers o f a nearby ranch, began pumping groundwater from the same aqui­
fer that fed the pool.1’- As a result o f the Cappaerts’ extensi ;?  Dumping, 
the water level in the pool dropped, endangering the pupfish."3 The 
United States filed suit seeking an injunction to limit the Cappaerts’ 
pumping to an amount that would save the pupfish from extinction."'4 
The Supreme Court unanimously decided for the pupfish and affirmed 
the modified injunction.65

Two aspects o f Ch ief Justice Burger’s opinion in Cappaert are note­
worthy. First, although the Court’s narrow holding sustained a Winters 
right, the opinion announced a “ m inimal need" standard for determ in­

es id.
se f a  m 807-09.

57 Id. The Court noted that "|t)he clear federal po licy evinced by (the M cCarran

Amendment) is the avoidance o f piecemeal ad jud ication  o f water rights in a river system." 

Id. at 819. The Court further recognized "the av a ilab ility  o f comprehensive state systems fur 

ad judication o f water rights as the means for ach iev ing these goals." Id.
5« Id. at 818-20.

426 L'.S. 128 (1976).

GO Id  at 121 &  n. I.

14 'a It  132.

at 133. 

at 133-34.

.J . at 135.

"3 The district court permanently enjo ined Cappaert from lowering the water level ul 

the poul below 3.0 feet, but the court o f appeals m od ified the in junction to a llow  the Cap- 

paerts to pum p as long as the water level d id  not drop below 3.3 feet. Id. at 137 n .3 . 1.18
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ing the quantity o f water reserved b y  the federal g ove rnm en t.S econd , 
the Court had a clear opportunity to extend the Winters doctrine to 
groundwater but refused to do so.fW The Cappaert case thus marked a 
turning point in the Court’s reserved rights jurisprudence.

2. Narrowing the Scope o f the Winters Doctrine: Reserved Rights after 
Cappaert

In 1973, the Supreme Court decided United States New Mexico 
(Mimbres) , lifl At issue was the R io Mimbres, which originates in the

f‘r‘ td. al 141. C h ie f Justice Burger noted that:

The implied-rcservation-of-watcr-rights doctrine . . . reserves on ly that 
amount o f water necessary to fu lf ill the purpose o f the reservation, no more 

. . .  Devil's Hole was reserved "for the preservation o f the unusual features 

of the scenic, scientific, and educational interest." . . . The pool need on ly  be 

preserved . . .  to the extent necessary to preserve its scientific interest . . . .

Thus . . . the level o f the pool tnav be perm itted to drop to the extent (fiat 

the drop docs not im pa ir the scientific value ot the pool. . . . T he  District 

Court thus tailored its in junction , very appropriate ly , to minima/ n ttd  . . . .  

td. (emphasis added) (citation om itted) (quoting the presidential proclamation that estab­

lished the national monument).

1,7 The N in th  C ircuit had exp lic itly held below that the li' in le r  •'* in e  app lied  to 

groundwater as well as to surface water. Un ited States v. Cappaert. 5(. H I3. 317 (9th 

C ir. 1974), ap ’d, 426 U .S . 128 (1976).

The Supreme Court essentially evaded this issue by dea ling  w ith it am biguously :

No cases of this Court have app lied the doctrine o f  im p lied  reservation o f 

water rights to groundwater . . . .  Here, however, the water in the pool is 

surface water. The federal water rights were be ing depl-tcd because . . . the 

“|g)roundwater and surface water arc physically interrelated as integral parts 

o f the hydrologic cycle" . . . .  (S)incc the implied-reservation-of-water-rights 

doctrine is based on the necessity o f water for the purpose o f the federal reser­

vation, we hold that the Un ited States can protect its water from subsequent 

diversion, whether the diversion is o f surface or ground water.

426 U .S . at 142-43 (emphasis added) (citations and footnote om itted).

98 438 U .S . 696 (1978). O n the same day , Justice Rchnquist. the author o f the Mimbrei
majority op in ion , also announced the op in ion  o f the Court in C a lifo rn ia  v. Un ited Stales 

(Aew Mr/ones Dam), 438 U .S . 645 (1978). In  Sew  Metones Dam. the United States app lied to 

the state o f C aliforn ia for permits to appropriate water for the New Meloncs D am . a new 

reclamation project on the Stanislaus R iver. Id. a l 651-52. C a lifo rn ia  issued the permits but 

lim ited the amount o f water that the project could im pound . Id  at 652-53. The  federal 

government then sought a declaratory judgm ent in federal district court to a llow  the United 

Slates to im pound a ll or the previously unappropriated water it needed for the project w ith ­

out obta in ing state permission. Id. at 647. The district court held that, as a matter o f com itv. 

the federal government should seek a perm it from C a lifo rn ia , but that C a lifo rn ia  should u n ­

conditionally grant the perm it i f  sufficient unappropriated water existed. Id. The N in th  C ir­

cuit a llirm ed but held that § 8 o f the Reclamation Act o f 1902. 43 U .S .C . §§ 372, 383 (1976). 

compelled the federal government to seek state approva l before m ak ing the appropriation . 
Id.

A lthough Sew  Metones Dam d id  not deal directly w ith the doctri c o f federal reserved 

rithts. it d id  shed some light on the relationship between the western ales and the fed .ra l 

government in the area o f water law . The Supreme Court held that § 8 o f the Reclamation 

Act o f 1902 requires the United States to acquire its appropriative rights to water for projects 

in accordance w ith state law , even i f  the state imposes conditions upon the water's use. Id. at 

66>75 . I his ho ld ing  gave the states great control over federal reclamation projects, illustrat­

ing the Court’s newfound concern for the states interest in contro lling the w -er w ith in  their
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Gila National Forest in New Mexico and flows through private land 
before “ disappearing in a desert sink just north o f the Mexican bor­
der.” 69 The state o f New Mexico initiated a general adjudication o f 
water rights in the R io M imbres.70 The Unit" J States was joined as a 
party because it claimed Winters rights to the f. >o Mimbres for use in the 
G ila National Forest.71 Justice Rehnquist, writing for a majority o f  five 
justices, affirmed the ‘ ‘m inimal need”  standard set forth in Cappaert1 - 
and scrutinized the government’s proposed uses for the water.73 C on­
trary to its decision in Arizona I 1* the Court held that national forests 
exist for only two purposes: to preserve a supply o f timber and to pro­
tect and maintain adequate water flow .73 Therefore, the government’s 
reservation o f water from the R io Mimbres could not exceed the 
amount necessary to accomplish these two purposes. The general tenor 
o f the Mimbres opinion is quite unsympathetic to the government’s Win­
ters rights claims.76

borders. St* W inston , Rtbom Federalism in H ’estem Haler Law : The New Mclones Dam  D rawn. 
30 H a stin g s L.J. 1645, 1672-73 (1979).

60 Mimbres. 438 U .S . at 697.

70 Id. at 697 &  n . l .

71 Id. at 697-98 The  United States was jo ined  pursuant to the M cC arran  A m endm ent. 

43 U .S .C . § 666 (10764. 438 U .S . at 697 n . l ; ;// supra note 47 and accompanying text.

72 438 U .S . at 699-700; see supra note 66 and accompanying text.

73 438 U .S . at 698-718.

74 The Court in  Arizona I  expressly adopted the special master's conclusion that the 

national fotests arc reserved Tor five purposes. A rizona v. C a lifo rn ia , 373 U  S 546. 393 

(1963). The special master found that the nationa l forests exist for: " ( I)  the protection o f

watersheds and the maintenance o f natural flow in streams below the sheds; (2) production of

timber; (3) production o f forage for domestic an im a ls ; (4) protection and propagation n l w ild ­

life; and (5) recreation for the general pub lic ."  Note, Un ited Slates v. New Mexico The Regrn- 
rung o f r  Trend Toward Favoring Stale Hater Rights over Federal Hater Rights, 9 N .M .L . K l.\ Id I . 

364 (1979) (quoting Special Master Report at 96. A rizona v. C a lifo rn ia , 373 U .S . 3 to ■ l'*d .lii

75 Mimbres, 438 U .S . at 705-13. The Un ited States Forest Service's enab ling  art. ih r  

O rganic Adm in istration Act o f 1897, 16 U .S .C . §§473-78, 479-82. 551 (1982). p tm ides hi 

part: "No national forest shall be established, except to improve and protect the forest u n io n  

the boundaries, or for the purpose o f securing favorable conditions o f water f l o w s ,  i . d  t o  
furnish a continuous supply o f tim ber . . . . ’ Id . § 475. In  Mimbres the government .ucm  d 

that the Act established national forests for three purposes: to preserve a suppls ol lu iit ir i t o  
protect water How, and add it io na lly  to improve and protect the forest in general I I > ,u 

707 n.14. Th is th ird  objective w ou ld  be accomplished by reserving "m in im um  in s irr .n n  " ■.%%

for aesthetic, recreational, and fish-preservation purposes." Id. at 705. The Court ...........  .m g

the Act narrow ly , however, recognized on ly the first two purposes: "Forests |w il l |  Or ■ >• i*rd 

only 'to improve and protect the forest w ith in  the boundaries.' o r, in other n «*,/• t. . -lir 

p u rpce  o f securing favorable conditions o f water flows, and to furnish a c o n iiin im n  . , ,  , . , l

lim be r .’” Id. at 707 n.14 (emphasis in o r ig in a l) (quoting 16 U .S .C . § 475 l i o n ;  I 9r 

Court's restrictive reading o f the Act is certainly p lausib le , but persuasive argum ent. .■ ,c 

made from the legislative history o f the Act in support o f the government's reading (
Note, Hater Rights and Xatwnal Forests— Sorrowing the Implied Reservation Doctrine 1 n m .t  »• , 

v. New Mexico , 40 O h i o  S t. L.J . 729, 743-47 (1979); Note, Resened Hater Rignt> <• . -.n
Forests After United States v. New Mexico , 1979 U t a h  L. R lv  609, 617-24

7,i Professor Trcleasc's comments on the Mimbres case arc illustrative:

[The Court) emphasized that the quantities allowed wou ld  be lim ited  

"only that amount o f water necessary to fu lfill the purpose o f the  ......

B
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In 1983, the Supreme Court had three occasions to address the re­

served rights doctrine. In Arizona v. California ( Arizona I I ) , 77 five Indian 
tribes represented by the United States petitioned for an increase in the 
quantity o f water guaranteed by their Winters rights. The petitioners 
contended that the quantity o f their rights d d not conform to the 
Court’s 1963 decree in Arizona 1 .78 That decree measured the Indians’ 
reserved rights by the amount o f vo te r necessary to irrigate all o f the 
“ practicably irrigable acreage”  on the reservations.79 In Arizona II , the 
tribes contended that the special master’s report in Arizona I  underesti­
mated this acreage.80 The Court invoked principles o f res judicata to 
bar the Indians from reopening the 1963 decree, citing a strong public 
interest in finality.81

In Nevada v. United Statej  (Tntc/cee-Carson) ,ai the Court again held

no more"; i l held that reserved rights exist not for "secondary" or 1 nipple- 

mental" purposes, but on ly fur those that qua lified as "direct." "N'ecessarv" 

was am plified to "essential"; the test app lied was whether, i f  water were not 

provided, "the purposes o f the reservation wou ld  be entirely defeated."

This was a substantial victory for the water users o f the West.

Trelease. Uneasv Federalism— State Hater Laws and Salionat li'a ler Uses, 55 W a s h .  L. Rev . 751, 
759 11980) (footnotes omitted) (quoting from the Cappaert and Mimbres opinions).

77 10J S. Ct. IJ82 (1983). Ancona I t  is a continuation o f Ancona I, 373 U .S . 540 (1963).

See supra notes 37-44 and accompanying text.

7« Ancona I I .  103 S. Ct. at 1385.

In  the orig ina l action, the Court, endorsing the master's conclusion, held that the 

federal government had im p lic it ly  reserved enough water to a llow  the Ind ians to irrigate a ll 

of (he "practicably irrigab le acreage" on the reservations. Ancona I, 373 U .S . a l 600-01.

Hl) T l . : Ind ian  tribes c laimed that certain irrigab le  lands had been "om itted" from the 

master’s calculations. Ancona 11, 103 S. Ct. at 1391. The  Un ited States contended that these 

omissions had occurred inadvertently due to "the complexity o f tin. ease." Id. at 1391 n.6 . 

The states c laimed, however, that the omission was a deliberate "tactical derision made to 

portray the irrigab le  acreage standard as a reasonable basis for calculating the reservations' 

water needs." Id.
u l Res jud icata was technically inappli-aw .c because Ancona I I  was a continuation o f the 

Ancona I  lit igaton . rather than a separate action. See C . W k i g h t ,  T h e  L a w  h e  F e d e r a l  
C o t  r t s  680 (4th cd. 1983); see also R e s t a t e m e n t  ( S e c o n d )  o k  J u d g m e n t s  §§ 17(1), 18(1) 

(1980). The Court found, however, that the principles o f fina lity beh ind the doctrine o f res 

judicata compelled its ho ld ing  in Ancona //. 103 S. Ct. at 1392-95. The Court said: 

Recalculating the amount o f practicably irrigab le  acreage runs directly 

counter to the strong interest in  fina lity in this case. .

. . The record demonstrates that it was the understanding o f the parties 

and Master R if ld nd’s intention that the calculation o f practicably irrigab le  
acreage be fina l. That was our understanding as well . . . .

. . . O u r long history o f resolving disputes over boundaries and  water 

rights reveals a simple fact: Th is Court docs not reopen an ad jud ication in an 

o rig ina l action to reconsider whether in it ia l factual determ inations were cor­
rectly made. . , .

. . |W |c  have determ ined that the principles o f res jud icata advise 

against reopening the calculation o f the amount o f practicablv irrigab le  
acreage. . . .

Id. (citations and footnotes om itted).

103 S. Ct. 2906 (1983).
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that a Winters right, once quantified, cannot be increased. In 1913, the 
United States instituted an action to adjudicate the reserved rights o f 
the Pyramid Lake Indian Reservation and the planned Newlands Rec­
lamation Project. These rights were finally quantified in a 1944 consent 
c:cree.HJ The United States sued again in 1973 to obtain additional 
rights for both federal enclaves.84 Justice Rehnquist, speaking for a 
unanimous Court, invoked res judicata to bar relitigation o f the United 
States’ reserved rights.05

The Court’s most recent decision in the area o f federal reserved 
rights, Arizona v. San Carlos Apache Tribe o f Arizona ( San Carlos Apache),or’ is 
essentially a sequel to Colorado River 87 Several water rights claimants 
initiated general water adjudicati. ns in Arizona state courts in the mid- 
1970s.88 The United States, on behalf o f itself and various Indian tribes, 
was joined as a defendant.89 Later, some o f the Indian tribes whose 
rights were implicated in the state proceedings removed the state court 
actions to federal court and sought declaratory and injunctive re lie f to 
block further adjudication o f their reserved rights in state court.90 The 
federal district court, relying on Colorado River, remanded the removed 
actions back to state court and dismissed the other federal actions with­
out prejudice.91 The tribes appealed from these dismissals and the 
Ninth Circuit reversed, holding that the Arizona statehood enabling 
act9- deprived Arizona state courts o f jurisdiction over the Indians’ 
water claims.9-1

The Supreme Court held that despite the statehood enabling act’s 
provision that the federal government reserved exclusive jurisdiction

B:» Id. at 2909-10.

»■» Id.
M'> Id. a l 2925. The N inth  C ircuit held below that the T r ib e  and the Project were neither 

parties nor coparties to the orig ina l action: "They were non-parties who were represented 

simultaneously by the same government attorneys." Un ited States v. Truckce-Carson In it ia ­

tion Dist., 649 F.2d 1286, 1309 (9th C ir. 19811 T he  court o f appeals reasoned that the T ribe  

and the Project were not adverse parties bound by the Rrst action because ”[a|s a general 

matter, a judgm ent does not conclude parties who were not adversaries under the pleadings." 

Id. The N inth  C ircuit further cautioned that " |i|n  representative lit igation we should be 

especially careful not to infer adversity between interests represented by a single lit igant."  hi. 
Therefore, the court reasoned, the earlier lit igation  d id  not conclude the dispute in  the later 

action between the T ribe  and the Project. Id. at 1309-11.

The Supreme Court disagreed: "W e  ho ld that . . . the interests o f the T r ib e  and the 

Project landowners were sufficiently adverse so that both are now bound by the hna l decree 

entered in  the |firstj suit." Truckee-Catson, 103 S. Ct. at 2925.

MB 103 S. Ct. 3201 (1983).
H7 Set supra notes 50-58 and accompanying text.

M° San Carlos Apache. 103 S. Ct. at 3209.

89 Id.
‘JO I d
O' Id.
9- Act o f June 20. 1910, ch. 310, 36 Stat. 557. 569 (1910).

‘J-1 San Carlos Apache T ribe  v. A rizona , 668 F.2d 1093 (9th C ir. 1982), rev'd, 103 S Ct. 

3201 (1983); see San Carlos Apache, 103 S. Ct. at 3209.
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over Indian lands in Arizona, the McCarran Amendment94 gave the 
state courts jurisdiction in comprehensive water rights adjudications.95 
The Court also reiterated the Colorado River doctrine, which established 
state courts as the preferred fora for water adjudications involving fed­
eral reserved rights.96

II
A n a l y s i s :  R e c o n c i l i n g  t h e  P r i o r  A p p r o p r i a t i o n  

D o c t r i n e  a n d  t h e  W i n t e r s  D o c t r i n e

The western states developed the prior appropriation doctrine to 
apportion their limited surface water supplies fairly and efficiently 
among competing users.97 The prior appropriation system depends 
upon quantification and strict control o f the rights o f a ll users.'’" In con­
trast, the Winters dextrine awards water rights o f uncertain dimension, 
thus injecting a large measure o f uncertainty into the western states’ 
water use schemes/79 The courts can minimize the tension between the 
It'inters doctrine and prior appropriation by treating federal reserved 
rights in the same manner as ordinary appropriative rights.100

A. The Inherent Conflict Between Prior Appropriation and the 
Winters Doctrine

An ordinary appropriative right, once obtained, occupies a place in 
the state water system based on its relative seniority.101 A Winters right, 
howtver, does not fit so neatly into the state water systems. A federal 
reserved right differs in three important ways from an ordinary water

94 43 U .S .C . § 666 (1976); set supra note 47.

95 103 S. Ct. at 3212. The Court stated that "we are convinced (hat, whatever lin t ii.i 

tion the Enab ling Acts or federal policy may have o r ig in a lly  placed on state court ju risd iction 

over Ind ian  water rights, those lim itations were removed by the M cCarran Amendment I t  
(footnotes om itted).

96 Id. at 3212-16. The Court summarized the po licy beh ind the Colorado R n rr  doctrine 

and applied it to the instant case:

The M cCarran Amendm ent, as interpreted in Colorado Ruer, allows and en­

courages state courts to undertake the task o f quan t ify ing  In d ian  water rights 

in the course o f comprehensive water ad judications. . . .

. . . [A ssum ing that the state ad judications are adequate to quantify  (he 

rights at issue in the federal suits, and tak ing into account . . . the expertise 

and adm inistrative machinery ava ilab le  ot the state courts, the infancy o f the 
federal suits, the general ju d ic ia l bias against piecemeal lit iga tion , and the 

convenience to the parties, we must conclude that the District Courts were 

correct in deferring to the state proceedings. 

td. at 3214-15 (footnotes om itted); see also supra note 57 and accompanying text.

"7 Set supra notes 11-19 and accom panying text.

‘-'B Send.
99 See infra notes 101-21 and acom panying text.

100 Set infra notes 122-35 and accompanying text.

101 See Trelease, supra note 27, at 474.
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right established under the prior appropriation doctrine.102
First, the creation and maintenance o f a Winters right does not de­

pend on any use, beneficial or otherwise.103 The reserved right may lie 
dormant for many years, set aside for some future use.104 The priority o f 
such a reserved right dates from the establishment o f the federal reserva­
tion .105 Junior holders o f water rights may use this federally reserved 
water during “ dormant”  periods, but the federal government may exer­
cise its reserved right and preempt these jun io r users at any tirne.1(lb In 
contrast, holders o f ordinary appropriative rights must maintain a bene­
ficial use o f their water o r lose their rights.107

Second, a Winters right generally is not quantified.100 To determine 
the quantity o f a reserved right, a court must examine the purposes o f 
the reservation o f land set aside by Congress.109 Until quantified in an 
adjudication, the size o f a Winters right remains completely uncertain.110 
Nevertheless, the right exists, with its priority dating from the establish­
ment o f the reservation o f land .111 O rdinary appropriative rights, how­
ever, are not legally recognized until they are quantified and 
adjudicated.112

Third , a federal reserved right need not be recorded.113 In the re­
served rights cases, the Supreme Court has consistently recognized unre­
corded federal reserved rights.114 Claimants o f ordinary' appropriative 
rights, by contrast, will lose their rights i f  they do not fix them in a water 
adjudication.115

Because o f the striking differences between federal reserved rights 
and appropriative rights, the continuing coexistence o f the two poses 
serious questions. The tension between federal reserved rights, which

102 id,
102 td .; s ic also Abrams, Reserved IVater Rights, Indian Rights and the Narrowing Scope oj Federal 

Jurisdiction: The Colorado R iver Decision, 30 S t a n .  L . R e v .  I 111, 1113 (1978).

104 See Trelease, supra note 27, at 474.

105 Trelease, supra note 76, at 736; see Com m ent, supra note 15. at 560; Com m ent. Federal 
Resened Rights in I Voter: The Problem o f Quantification, 9 T e x . T e c h  L . Rev 89, 93 (19/7) 

C [M )ost reservations were created around the turn o f the century and have that time as a 

priority date.").
106 Trelease, supra note 76, at 756.

107 See supra notes 12-13 and accom panying text.

(08 Trelease, supra note 27, at 474.

109 See, e.g., Cappaert v. United States, 426 U .S . 128, 141 (1976) (“T he  imj.licd-rcserva- 

tion-of-watcr-rights doctrine . . . reserves on ly that am ount o f water necessary to fu ltill the 

purposes o f the reservation, no more.").

1 ,0  Comment, supra note 105, ?’ 23-94.

111 Trelease,supra note 76, at 7 6; Com m ent, supra note 15, at 560; C om m ent, rupra note

105, at 93.

112 See supra notes 17-18 and accompanying text.

112 Trelease, supra note 27, at 474.

114 See, e.g., A rizona v. C a lifo rn ia , 373 U .S . 546, 598-600 (1963); U n ited States v. Powers.

305 U .S . 527, 532-33 (1939); W inters v. Un ited States, 207 U .S . 564. 577 (1908).

115 See supra notes 17-18 and accom panying textjree also Com m ent, supra note 15. at 551.
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exist “ in a state o f uncorrelated mystery,” 116 and appropriative rights, 
which are strictly quantified and controlled, is a ll too clear. Winters 
rights threaten the West in two ways: because they are not based on use, 
Winters rights allow water to go unused; because they are uncertain, 
they interfere with public and private decisions. The resulting uneasi­
ness and frustration that western water users feel has led to melodra­
matic descriptions o f the Winters doctrine as “  ‘a first mortage o f 
undetermined and indeterminable magnitude’ ” " 7 and as a "  'sword o f 
Damocles’ hanging over ‘every title to water rights to every stream 
which touches a federal reservation.’ ‘ The reserved rights doctrine 
has not yet caused western appropriative water users any substantial 
harm .119 Nevertheless, future assertion o f reserved rights may cause seri­
ous problems in the West, as more users compete for less available 
water.120

The Supreme Court, demonstr* ting some sensitivity to the states’ 
concerns over reserved rights, has begun to circumscribe the scope o f the 
Winters doctrine. The Court’s new decisions make federal reserved 
rights mesh more smoothly with the states’ prior appropriation water 
law systems.121 These efforts have eased the tension between Winters 
rights and appropriative rights.

B. Reconciliation o f Prior Appropriation and the Winters Doctrine 
in Western Water Law

Both the Winters doctrine and the doctrine o f prior appropriation 
serve important functions in the West: federal reservations o f land 
would be useless without sufficient water to fu lfill their purposes, and 
prior appropriation has developed as a matter o f necessity to provide for 
prudent and beneficial use o f the West’s most vital and scarce resource. 
Surely neither system is likely simply to vanish, thereby eliminating the 
conflict. Furthermore, the likelihood that Congress will enact compre­
hensive legislation to effect a reconciliation is sm a ll.12-’ Thus, a judicial 
compromise seems to be the only possible solution. The C ourt’s efforts 
to make Winters rights inoffensive to western states’ prior appropriation 
schemes have been a significant step in the right direction.

110 United States v. District Court in and for the County o f Eagle , 169 Colo . 555, 580, 

458 P .2d 760, 772 (1969%affd, 401 U .S . 520 (1971).

11' Address by Northcutt E ly to the Nationa l W ater Commission (Nov. 6, 1969). quotedm 
Trelease, supra note 27, at 475.nu /d.

110 See Trelease. supra note 27, at 474-75, 491-92.

120 See supra note 1.
121 See supra notes 45-49, 56-96 and accompanying text.

122 Numerous bills have been proposed since 1955, but Congress has passed none o f 
them. See Morrcalc, Federal-State Conflicts Over Western haters— A Decade o f Attempted "Clarifying 
Legislation," 20 R u tc e r s  L. R ev . 423 (1966); Trelease, supra note 27, at 475.
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Federal reserved rights and appropriative rights conflict in three 

major areas: use,1'3 quantification,124 and adjudication and recorda­
tion .12'’ By molding reserved rights to make them resemble ordinary ap­
propriative rights as closely as possible, the Court can protect both the 
interests o f the United States in supplying its reservations and the states’ 
interest in controlling their water supplies.

The federal reserved rights doctrine and the prior appropriation 
doctrine clash mc-t strikingly in the area o f use.121’ Appropriative rights 
terminate i f  the appropriated water is no longer put to a continuous 
beneficial use. Appropriative rights, therefore, are concrete and ensure 
that water not go unused. Winters rights, however, exist independently 
o f any use, present o r future, beneficial or otherwise. In reserving land 
for a particular purpose, Congress may have contemplated the reserva­
tion o f the water required to carry out that purpose. Therefore, the 
courts should limit Winters rights to the amounts o f water required by 
the government or the Indians to carry out the present purposes o f the 
reservation. Since thz Arizona I  case,127 in which the Supreme Court last 
expressly stated that the quantity o f a Winters reservation may accom­
modate future as well as present uses, the Court has limited this expan­
sive interpretation o f reserved rights by strictly construing the purposes 
o f the federal reservations.128 The C ou rt ’s next step may be to limit 
reserved rights to those needed for immediate beneficial uses in the fed­
eral enclaves while elim inating Winters rights reserved for future 
purposes.

The prior appropriation doctrine and the Winters doctrine must be 
reconciled not only on the issue o f use, but also on the issue o f quantifi­
cation. At present, the controlling standard for quantifying Winters 
rights is that o f “ minimal need”  put forth in Cappaert. 120 This standard 
requires the examination o f  the purpose o f the reservation whose “ mini­
mal need”  must be met. Again, a court need determine only the present 
water needs o f the federal enclave. The courts should eliminate such 
forward-looking standards as the “ practicably irrigable acreage" meas­
ure employed by the Supreme Court in Arizona I, because they generate 
uncertainty and therefore hinder decisionmaking. In addition to avoid­
ing forward-looking standards, courts should follow the Supreme

123 Set supra notes 103-07 and  accompanying text.

124 See supra notes 108-12 and  accom panying text.

1 -5 See supra notes 113-15 and  accom panying text.

126 See supra notes 103-07 and  accom panying text.

127 Arizona v. C aliforn ia , 373 U .S . 546 (1963).

120 See United States v. New M ex ico , 438 U .S . 696, 705-13 (1978) (The Court noted that 

Congress intended to reserve water for "domestic, m in in g , m ill in g , or irr igation  purposes" bm 

not for recreational purposes (quot ing  16 U .S .C . § 481 (1976))).

12<J See supra note 66.
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Court’s lead in Arizona I I and Truckee-Carson, 131 and invoke principles 
o f strict finality to deny reopening the issue o f quantification o f Winters 
rights.

The final step is to decide how best to subject legitimate reserved 
rights to the states’ systems o f adjudication and recordation. Although 
various administrative132 and legislative133 schemes have been sug­
gested, the Court’s instincts, in delegating this responsibility to the state 
courts through the Colorado River134 doctrine and the Eagle County m  in­
te rp re t ’.on o f the McCarran Amendment, are correct. 'I he best way to 
in teg ra l reserved rights into the states’ prior appropriation systems is to 
detcri...ne these reserved rights in the state systems. By means o f water 
adjudications, reserved rights can be recorded and defined in the same 
manner as ordinary appropriative rights.

C o n c l u s i o n

The doctrine o f federal reserved water rights has the potential to 
gicatly disrupt the prior appropriation systems o f the western states. 
The Supreme Court, after allowing a steady expansion o f the Winters 
doctrine up through the 1970s, has since shown increased solicitude for 
the rights o f the states to determine how best to allocate their scarce 
waters. By strictly defining Winters rights, the Court has made the fed­
eral government’s presence as a western water user much less disruptive. 
B\ continuing this trend and further circumscribing the scope o f the 
reserved rights doctrine, the Court perhaps can largely eliminate this 
source o f federal-state tension in the western states.

Todd A. Fisher

IJU 103 S. Ct. 1382 (1983).

131 103 S. Ct. 2906 (1983).

132 See. e.g., Ranquist. supra note 12. at 710-24.
133 See, e.g., U .S . Dep't o f Justice, A  Proposed B ill for the Inventory ing and Quantifica­

tion o f the ReserveJ, Appropriative and O ther R ights to the U s : of W ate r by the United 

States (June 20, 1974 draft); see also L ilt le , Administration o f Ferteral Son-lnehan Hater Rights, 27li 

R o c k y  M tn . M in. L . In s t . 1709, 1772-79 (1982) (discussing ad jud ication a'.ernativcs).

134 424 U .S . 800 (1976); see also supra notes 55, 58 and 96 and accor ipany ing  text.

135 401 U .S . 520 (1971); see also supra note : 47-49 and accompanying '.ext.
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INTRODUCTION TO RESERVED WATER RIGHTS
R a l p h  W. J o h n s o n

N a t u r a l  R e s o u r c e s  Law C e n t e r  
U n i v e r s i t y  o f  C o l o r a d o  S c h o o l  o f  Law

J u n e  1 1 - 1 3 ,  1 9 8 4

INTRODUCTION.
T h i s  p a p e r  w i l l  d i s c u s s  t h e  o r i g i n  and  d e v e l o p m e n t  o f  t h e  
r e s e r v a t i o n  d o c t r i n e ,  d e s c r i b e  t h e  v a r i o u s  l e g i s l a t i v e  a t t e m p t s  
t o  l i m i t  o r  a b o l i s h  t h e  d o c t r i n e ,  and  d i s c u s s  i t s  c u r r e n t  
s t a t u s  and  i m p l e m e n t a t i o n .  The  p a p e r  w i l l  c o n c e n t r a t e  on  t h e  
N o n l n d i a n  a s p e c t s  o f  t h e  d o c t r i n e .
The  r e s e r v a t i o n  d o c t r i n e  i n s p i r e s  a n g e r ,  f e a r ,  d i s d a i n ,  and  
o c c a s i o n a l l y  e l o q u e n c e :
C o r k e r .

I t  i s  t h e  p r o d u c t  o f  a f a b r i c a t e d  l e g i s l a t i v e  h i s t o r y .  I t  i s  
a p e r v e r s i o n  and a f a b r i c a t i o n . "  C o r k e r ,  A RE i L L IVE  
PROBLEM OR TWO FOR THE WANING ENERGIES OF FRANK J .  TRELEASE, 
54 Den .  L .  J .  4 9 9 ,  500  ( 1 9 7 7 ) .

T r e l e a s e .
" C y p r i n o d o n  d i a b o l i s ,  Tne  D e v i l ' s  h o l e  p u p f i s h  i s  a l i v e  and 
w e l l  a n d  l i v i n g  i n  a s t r i a t e d  m a r b l e  p a l a c e  i n  N e v ad a ,  
l o c a t e d  w i t h i n  a s m a l l  a d d i t i o n  t o  t h e  D e a th  V a l l e y  N a t i o n a l  
Monument c r e a t e d  f o r  h i s  b e n e f i t  i n  1 9 5 2 . " .  The  r e s e r v e d  
r i g h t s  d o c t r i n e  " i s  v e r y  l i k e  t h e  D e v i l ' s  H o l e  p u p f i s h  i n  
many w a y s .  I t  t o o  i s  an  e v o l u t i o n a r y  s p o r t .  I t  t o o  l i v e s  i n  
D e v i l ' s  h o l e .  I t  t o o  h a s  f r i e n d s  i n  h i g h  p l a c e s  w i t h i n  t h e  
f e d e r a l  b u r e a u c r a c y  and  j u d i c i a l  s y s t e m . "  T r e l e a s e ,  FEDERAL 
RESERVED WATER RIGHTS S INCE PLLRC , 54 Den .  L .  J .  4 7 3  ( 1 9 7 7 ) .

G o l d b e r g .
D e s c r i b e d  t h e  r e l a t i o n s h i p  b e tw e en  w e s t e r n  w a t e r  l a w ,  
i n c l u d i n g  t h e  r e s e r v a t i o n  d o c t r i n e ,  and  f e d e r a l i s m  a s  a 
" c o n c o c t i o n  o f  B y z a n t i n e  p o l i t i c s  and  l e g a l i s t i c  
a r c h a e o l o g y . "  G o l d b e r g ,  IN T E R P O S IT IO N -W IL D  WEST WATER 
STYLE , 17 S t a n .  L .  R e v .  1 ,  35 ( 1 9 6 4 ) .
C ommen t ing  on w e s t e r n e r ' s  c r i t i c i s m  o f  t h e  d o c t r i n e ,  and  o f  
f e d e r a l  b u r e a u c r a c y  g e n e r a l l y ,  he  s a i d :  " T h i s  s o r t  o f
f u l m i n a t i o n  i s  w e l l  w i t h i n  t h e  t r a d i t i o n  t h a t  p e r m i t s  t h e
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W e s t e r n e r  t o  " b l a s t  a t  an a l l - c o n s u m i n g  f e d e r a l  e n c r o a c h m en t  
i n  w o rd s  more  b l i s t e r i n g  t h a n  a l l  t h e  w ind s  t h a t  b l ow  f r o m  v
S p o k a n e  t o  San  A n t o n i o "  i n  u n c o n c e r n e d  d i s r e g a r d  o f  t h e  
h i s t o r i c a l  f a c t  " t h a t  f r o m  s t a r t  t o  f i n i s h  he  was [ f e d e r a l l y ]  
s u b s i d i z e d  f r o m  h i s  b r o g a n s  t o  h i s  s o m b r e r o .  . .
G o l d b e r g ,  i d .  a t  1 .

E l i -
T he  r e s e r v a t i o n  d o c t r i n e  i s  a " f i r s t  m o r t g a g e  o f  u n d e t e rm i n e d  
and  i n d e t e r m i n a b l e  m a g n i t u d e , "  i s  a " sw o r d  o f  d a m o c l e s "  
h a n g i n g  o v e r  p r i v a t e  w a t e r  r i g h t s .  E l y .  A d d r e s s  t o  N a t i o n a l  
W a t e r  C o m m i s s i o n ,  Nov .  6 ,  1 9 6 9 .  R e p o r t e d  i n  54 D en .  L .  J .  a t  
4 7 5  ( 1 9 7 7 ) .

H a n k s .
The  im p a c t  o f  t h e  r e s e r v a t i o n  d o c t r i n e  c o u l d  be " s t a g g e r i n g  
i n d e e d " :  " I n  16  w e s t e r n  s t a t e s ,  t h e  B IA  a d m i n i s t e r s
5 2 , 3 0 7 , 0 3 6  a c r e s ;  a t o t a l  o f  1 3 8 , 5 9 5 , 3 6 0  a r e  i n c l u d e d  i n  
n a t i o n a l  f o r e s t s ,  w h ich  a r e  r e s e r v e d  a r e a s ,  i n  t h e  
r e c l a m a t i o n  s t a t e s .  A p p r o x im a t e l y  85% o f  t h e  e n t i r e  s t a t e  o f  
N evada  i s  owned by t h e  US. O f  t h e  60 m i l l i o n  a c r e s  o f  
f e d e r a l  l a n d  i n  N e v a d a ,  12 m i l l i o n  a c r e s  a r e  r e s e r v e d  l a n d s .
I n  A r i z o n a ,  a p p r o x i m a t e l y  73  p e r c e n t  o f  a l l  l a n d  i s  owned by 
t h e  f e d e r a l  g c v e r n m e n t . "  H a n k s ,  PEACE WEST OF THE 98TH 
MERID IAN— A SOLUTION TO FEDERAL-STATE CONFLICTS OVER WESTRN 
WATERS, 23  R u t g e r s  L .  R e v .  3 3 , 4 3  ( 1 9 6 8 ) .

J o h n s o n .
C ommen t ing  on US v .  New M e x i c o :  " I f  y ou  t h i n k  t h a t  y ou  can  
t h i n k  a b o u t  a t h i n g  ( t h a t  t h i n g  b e i n g  t h e  p u r p o s e s  f o r  wh ich  
w a t e r  was r e s e r v e d  u n d e r  t h e  F o r e s t  S e r v i c e  O r g a n i c  Ac t  i n  
1 8 9 7 )  a n d  t h a t  t h i n g  i s  i n e x t r i c a b l y  a t t a c h e d  t o  s om e th i n g  
e l s e  ( t h e  s o m e t h i n g  e l s e  b e i n g  t h e  R e s e r v e d  R i g h t s  D o c t r i n e )  
w i t h o u t  t h i n k i n g  o f  t h e  t h i n g  t o  w h ic h  i t  i s  a t t a c h e d  t o  
( w h i c h ,  o f  c o u r s e ,  i s  t h e  R e s e r v e d  R i g h t s  D o c t r i n e ,  wh ich  you  
c a n ' t  t h i n k  a b o u t  b e c a u s e  i t  d i d n ' t  e x i s t  i n  1 8 9 7 )  t h e n  you 
h a v e  a l e g a l  m in d .  O r  a t  l e a s t  y ou  may be q u a l i f i e d  t o  s i t  
on  t h e  Sup rem e  C o u r t ! "  I n s t ,  f o r  N a t .  R e s .  Law T e a c h e r s ,
B o u l d e r  C o l o . ,  May 2 8 ,  1 9 8 1 .  A d a p t e d  f r o m  s a y i n g  by Thomas 
Reed  P o w e l l .

THE OR IG IN  OF THE RESERVATION DOCTRINE
D i s a g r e e m e n t  on t h e  d a t e  o f  o r i g i n  o f  t h e  d o c t r i n e .
The e a r l i e s t  c i t e d  c a s e  on t h e  d o c t r i n e  i s  U n i t e d  S t a t e s  v .  R i o  
G r a n d e  I r r i g a t i o n  Co .  1 74  US 6 9 0  ( 1 8 9 9 ) ,  w h e re  t h e  c o u r t  s a i d ,  
p e r  d i c t a ,  " [ A ]  s t a t e  c a n n o t  by i t s  l e g i s l a t i o n  d e s t r o y  t h e
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r i g h t  o f  t h e  U n i t e d  S t a t e s ,  a s  owne r  o f  t h e  l a n d  b o r d e r i n g  on  a 
s t r e a m ,  t o  t h e  c o n t i n u e d  f l o w  o f  i t s  w a t e r s ,  s o  f a r  a t  l e a s t  a s  
may be n e c e s s a r y  f o r  t h e  b e n e f i c i a l  u s e s  o f  t h e  g o v e r n m e n t  
p r o p e r t y . -  I d .  a t  7 0 3 .
I n  W i n t e r s  v .  U n i t e d  S t a t e s , 2 0 7  US 5 6 4  ( 1 9 0 8 )  t h e  C o u r t  
r e c o g n i z e d  r e s e r v e d  r i g h t s  i n  an  I n d i a n  T r i b e  e v e n  th ough  
n o t h i n g  had  b e en  s a i d  i n  t h e  A g re em en t  w i t h  t h e  I n d i a n s  a b o u t  
w a t e r .  The C o u r t  r e l i e d  on  R i o  G r a n d e  f o r  t h e  p r o p o s i t i o n  t h a t  
"T he  powe r  o f  t h e  G o v e rnm en t  t o  r e s e r v e  t h e  w a t e r s  and  exemp t  
them f r o m  a p p r o p r i a t i o n  u n d e r  t h e  s t a t e  l a w s  i s  n o t  d e n i e d ,  and 
c o u l d  n o t  b e . "
S amue l  W e i l , i n  h i s  t r e a t i s e  WATER RIGHTS IN  THE WESTERN STATES 
( B a n c r o f t - W h i t n e y , 1 9 1 1 ) ,  s a y s  t h e r e  a r e  " d i v e r g e n t  t h e o r i e s  
r e g a r d i n g  t h e  l a w  o f  w a t e r s  . . .  on m i l i t a r y  and I n d i a n  
r e s e r v a t i o n s .  . . .
B u t  t h e  g e n e ? a  ̂ t e n d e n c y  o f  t h e  F e d e r a l  c o u r t s  i n  d e a l i n g  w i t h  
w a t e r  on o r  ■,«,*&« by m i l i t a r y  o r  I n d i a n  r e s e r v a t i o n s  i s  t o  . . . 
t a c i t l y  a s sume  t h a t  t h e  c r e a t i o n  o f  t h e  r e s e r v a t i o n  i m p l i e d l y  
r e p e a l e d  t h e  a c t  o f  1 8 6 6  a s  t o  w a t e r s  t h e r e o n ;  and  t o  r e s t o r e  
t h e  p r o p r i e t a r y  r i g h t s  o f  t h e  U n i t e s  S t a t e s ,  . . . n o t  l i m i t e d  
t o  t h e  amoun t  o f  w a t e r  i n  a c t u a l  u s e  a t  an y  s p e c i f i c  t i m e . "
" M i l i t a r y  and  I n d i a n  r e s e r v a t i o n s  a r e  i n  e x c l u s i v e  g o v e r n m e n t  
o c c u p a n c y ,  w h e r e i n  t h e y  may p o s s i b l y  d i f f e r  f r o m  t h e  f o r e s t  and  
o t h e r  r e s e r v e d  a r e a s , wh ich  a r e  i n t e n d e d  t o  be op en  t o  t h e  
p e o p l e . "  ( S e c .  2 0 7 ) .
The  s t a t e 1s r i g h t s  a r g u m e n t . T h i s  p o s i t i o n  a r g u e s  t h a t  t h r e e  
a c t s ,  t h e  A c t  o f  1 8 6 6 ,  1 8 7 0 ,  and  1 8 7 7 ,  c o n s t i t u t e d  w a i v e r s  o f  
f e d e r a l  r e s e r v e d  r i g h t s  c l a i m s  . T h i s  a r g um en t  seemed t o  be 
c o n f i r m e d  i n  C a l i f o r n i a  O r e g c n Powe r  Co. v .  P o r t l a n d  B e a v e r  
Cement C o . ,  2 9 5  US 1 4 2  ( 1 9 3 5 )  whe re  t h e  c o u r t  s a i d :

[ T h e  D e s e r t  L and  A c t ]  e f f e c t e d  a s e v e r a n c e  o f  a l l  w a t e r  on 
t h e  p u b l i c  d o m a i n ,  n o t  t h e r e t o f o r e  a p p r o p r i a t e d ,  f r o m  t h e  
l a n d  i t s e l f .  . . C o n g r e s s  i n t e n d e d  t o  e s t a b l i s h  t h e  r u l e  
t h a t  f o r  t h e  f u t u r e  t h e  l a n d  s h o u l d  be p a t e n t e d  s e p a r a t e l y ;  
and  t h a t  a l l  n o n n a v i g a b l e  w a t e r s  t h e r e o n  s h o u l d  be r e s e r v e d  
f o r  t h e  u s e  o f  t h e  p u b l i c  u n d e r  t h e  l aw s  o f  t h e  s t a t e s  and 
t e r r i t o r i e s .  . . " 2 9 5  US; a t  1 6 2 .

FPC v .  O r e g o n , 3 4 9  US 4 3 5  ( 1 9 5 5 ) ,  a l e r t e d  w e s t e r n  l a w y e r s  t o  
t h e  p o s s i b i l i t y  t h a t  t h e  r e s e r v e d  r i g h t s  d o c t r i n e  m ig h t  a p p l y  
t o  N o n l n d i a n  r e s e r v e s ,  a l t h o u g h  no a c t u a l  a l l o c a t i o n  o f  w a t e r  
was made i n  t h e  c a s e .  The C o u r t  d e n i e d  O r e g o n ' s  c l a i m  o f  
o w n e r s h i p  o f  a n o n n a v i g a b l e  s t r e a m ,  s a y i n g  t h a t  t h e  t h r e e  a b o v e  
a c t s  d i d  n o t  c o n s t i t u t e  a s e v e r a n c e  o f  w a t e r s  a s  t o  f e d e r a l l y  
"w i t h d r a w n "  l a n d s ,  and  t h e n  h e l d  t h a t  a f e d e r a l l y  l i c e n s e d  
p r o j e c t  c o u l d  go  f o r w a r d  o v e r  s t a t e  o b j e c t i o n s .
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A r i z o n a  X i  C a l i f o r n i a , 3 7 3  US 5 4 6  ( 1 9 6 3 ) ,  f i r m l y  h e l d  t h a t  t h e  
r e s e r v a t i o n  d o c t r i n e  a p p l i e d  t o  N o n l n d i a n ,  r e s e r v e d  p u b l i c  v
l a n d s ,  a nd  t h e  c o u r t  a l l o c a t e d  w a t e r  t o  such  r e s e r v e d  l a n d s ,
4 1 , 8 3 9  a c r e - f e e t  p e r  y e a r  f o r  t h e  H ava su  L a k e  N a t i o n a l  W i l d l i f e  
R e f u g e ,  and  2 8 , 0 0 0  a c r e - f e e t  p e r  y e a r  f o r  t h e  I m p e r i a l  N a t i o n a l  
W i l d l i f e  R e f u g e ,  b o t h  w i t h  1 9 4 1  p r i o r i t i e s .

EXPECTATIONS DASHED
The  w e s t e r n  w a t e r  e s t a b l i s h m e n t  c r i e d  " u n f a i r "  a f t e r  FPC v .
O r e g o n  and  A r i z o n a  v .  C a l i f o r n i a , a r g u i n g  t h a t  t h e s e  c a s e s  
d e s t r o y e d  l e g i t i m a t e  e x p e c t a t i o n s  o f  p r i o r  a p p r o p r i a t o r s .
T r e l e a s e ,  d e b u n k in g  t h e  c l a i m  t h a t  t h e  d o c t r i n e  o r i g i n a t e d  w i t h  
P . io  G r a n d e  i n  1 8 9 9 ,  and  W i n t e r s  i n  1 9 0 8 ,  a r g u e d :

" I  was t h e r e .  I  t o o k  a c o u r s e  i n  w a t e r  l a w  i n  1 9 3 8  i n d  g o t  
an  A i n  i t .  I  t h e n  wen t  t o  w o r k  f o r  L .  Ward B a n n i s t e . * ,  on e  
o f  t h e  n e g o t i a t o r s  o f  t h e  C o l o r a d o  R i v e r  Compact  and  l e c t u r e r  
i n  w a t e r  l aw  a t  D e n v e r  U n i v e r s i t y  a nd  H a r v a r d  U n i v e r s i t y .  I  
h e l p e d  t o  b r i n g  h i s  n o t e s  up t o  d a t e .  I  l i s t e n e d  i n  on 
d i s c o u r s e s  he had w i t h  R a l p h  C a r r ,  J e a n  B r e i t e n s t e i n , J o h n  
R e e d ,  and  o t h e r  " i r r i g a t i o n  l a w y e r s "  o f  t h e  o l d  s c h o o l .  I  
s t a r t e d  t o  t e a c h  w a t e r  l aw  i n  1 9 4 6 ,  and I  was G e n e r a l  C o u n s e l  
f o r  t h e  M i s s o u r i  R i v e r  B a s i n  S u r v e y  C om m is s i o n  i n  1 9 5 2 .  At 
no t im e  p r i o r  t o  1 9 5 5  d i d  I  e v e r  h e a r  a s u g g e s t i o n  t h a t  t h e  
r e s e r v e d  r i g h t s  d o c t r i n e  was a n y t h i n g  b u t  a s p e c i a l  q u i r k  o f  N
I n d i a n  w a t e r  l a w . "  T r e l e a s e ,  FEDERAL RESERVED WATER RIGHTS 
S INCE  PLLRC , 54 Den .  L .  J .  4 73  ( 1 9 7 7 ) .

WESTERN WATER RIGHTS SETTLEMENT B I L L S
S t a r t i n g  i n  1 9 5 5  and f o r  t h e  n e x t  15  y e a r s ,  o v e r  50  b i l l s  w e re  
i n t r o d u c e d  i n  C o n g r e s s  t o  r e v e r s e  t h e  e f f e c t s  o f  t h e  
r e s e r v a t i o n  d o c t r i n e .
F o u r  p r i n c i p a l  o b j e c t i o n s  w e r e  r a i s e d  t o  t h e  d o c t r i n e .

( 1 )  The f e d e r a l  g o v e r n m e n t ,  r a t h e r  t h a n  t h e  s t a t e s ,  d e c i d e s  
how t h e  w a t e r  i s  t o  be u s e d .
( 2 )  The  f e d e r a l  g o v e r n m e n t  d o e s  n o t  f o l l o w  s t a t e  f i l i n g  
p r o c e d u r e s ,  i m p a i r i n g  t h e  c o m p l e t e n e s s  o f  t h e  s t a t e ' s  w a t e r  
r e c o r d s .  No c e n t r a l i z e d  f e d e r a l  r e c o r d  s y s t e m  e x i s t s  f o r  
r e s e r v e d  w a t e r  r i g h t s .
( 3 )  R e s e r v e d  r i g h t s  a r e  u n q u a n t i f i e d ,  c r e a t i n g  u n c e r t a i n t y  
and  m ak ing  l o n g  r a n g e  p l a n n i n g  i m p o s s i b l e .
( 4 )  P r i o r  a p p r o p r i a t o r s  u n d e r  s t a t e  l aw  c an  l o s e  t h e i r  
r i g h t s  t o  p r e e x i s t i n g ,  u n q u a n t i f i e d ,  u n r e c o r d e d ,
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u n d i s c o v e r a b l e  f e d e r a l  r e s e r v e d  r i g h t s .

THE F IR S T  B I L L S

The  f i r s t  b i l l s  w e r e  i n t r o d u c e d  by S e n a t o r  B a r r e t t .  T h e i r  
c e n t r a l  t heme was t h a t  " A l l  u n n a p p r o p r i a t e d  w a t e r  i n  t h e  17  
w e s t e r n  s t a t e s  i s  d e c l a r e d  t o  be f r e e  f o r  a p p r o p r i a t i o n  u n d e r  
s t a t e  l a w "  ( S e e  C o r k e r ,  WATER RIGHTS AND FEDERALISM, 45  C a l .  L .  
R e v .  6 0 4 , 6 0 6  ( 1 9 5 7 ) )  a n d  t o  r e q u i r e  t h e  U n i t e d  S t a t e s  t o  c om p l y  
w i t h  s t a t e  a p p r o p r i a t i o n  l a w s  r a t h e r  t h a n  c l a i m i n g  w a t e r s  u n d e r  
t h e  r e s e r v a t i o n  d o c t r i n e .
LATER B I L L S
M os t  o f  t h e  b i l l s  i n t r o d u c e d  o v e r  t h e  e n s u i n g  y e a r s  d e a l t  n o t  
o n l y  w i t h  t h e  r e s e r v e d  r i g h t s  i s s u e ,  b u t  a l s o  w i t h  t h e  
c o m p e n s a t i o n  q u e s t i o n  u n d e r  t h e  n a v i g a t i o n  s e r v i t u d e .  I n  
g e n e r a l  t h e y  p r o p o s e d  t h a t  c o m p e n s a t i o n  be r e q u i r e d  f o r  t h e  
l o s s  o f  p r i v a t e  p r o p e r t y  r i g h t s  u n d e r  t h e  r e s e r v a t i o n  d o c t r i n e  
an d  t h e  n a v i g a t i o n  s e r v i t u d e ,  t h a t  t h e  f e d e r a l  g o v e r n m e n t  be 
r e q u i r e d  t o  c o m p l y  w i t h  s t a t e  w a t e r  l aw  when i t  b u i l d s p r o j e c t s  
u n d e r  t h e  R e c l a m a t i o n  Acu. o f  1 9 0 2 ,  and t h a t  FPC l i c e n s e e s  be 
r e q u i r e d  t o  c o m p l y  w i t h  s t c i t e  l aw  when t h e y  b u i l d  p r o j e c t s  
u n d e r  t h e  F e d e r a l  P owe r  A c t  o f  1 9 2 0 .
V a r i o u s  c om p r om i s e s  w e r e  d e v e l o p e d ,  u n d e r  S e n a t o r  K u c h e l  o f  
C a l i f o r n i a  and o t h e r s .  None o f  t h e s e  b i l l s  u l t i m a t e l y  p a s s e d .  
S e e ,  H a n k s ,  PEACE WEST OF THE 98TH MER ID IAN - -A  SOLUTION TO 
FEDERAL-STATE CONFLICTS OVER WESTERN WATERS" 23  R u t g e r s  L .  Rev .  
33 ( 1 9 6 8 ) .

REPORT OF THE PUBL IC  LAND LAW REVIEW COMMISSION. (One T h i r d  o f  
t h e  N a t i o n ' s  L and ,  1 9 7 0 )  1 4 7 - 1 4 9 .  F o r  c om m en t a r y ,  s e e  
T r e l e a s e ,  WATER RESOURCES ON THE PUBL IC  LANDS: P LLRC 's
SOLUTION TO THE RESERVATION DOCTRINE, 6 Land and W a te r  Law 
R e v i ew  89 ( 1 9 7 0 ) ;  Muys ,  COMMENTS ON "FEDERAL RESERVED WATER 
R IG H T S " ,  54 Den .  L .  J .  4 9 3  ( 1 9 7 7 ) .

The  C om m is s i o n  r e c om m ended :
( 1 )  R e q u i r e  f e d e r a l  a g e n c i e s  t o  g i v e  n o t i c e  o f  t h e i r  
p r o j e c t e d  w a t e r  r e q u i r e m e n t s  f o r  t h e  n e x t  40 y e a r s ;
( 2 )  E s t a b l i s h  a d m i n i s t r a t i v e  o r  j u d i c i a l  r e v i e w  o f  t h e  
r e a s o n a b l e n e s s  o f  t h e  q u a n t i t i e s  c l a im e d  by t h e  f e d e r a l  
a g e n c i  e s ;
( 3 )  F o r  r e s e r v a t i o n s  c r e a t e d  i n  t h e  f u t u r e ,  r e q u i r e  e x p r e s s  
s t a t e m e n t  o f  i n t e n t  t o  r e s e r v e  w a t e r ,  and t h e  q u a n t i t y  
r e s e r v e d ;
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( 4 )  R e q u i r e  c o m p e n s a t i o n  f o r  t h e  t a k i n g  o f  w a t e r  r i g h t s
v e s t e d  p r i o r  t o  t h e  1 9 6 3  d e c i s i o n  i n  A r i z o n a  v .  C a l i f o r n i a . V

NATIONAL 'WATER COMMISSION REPORT (W a t e r  P o l i c i e s  f o r  t h e  
F u t u r e ,  1 9 7 3 )  p p .  4 6 7 - 4 6 8 .

The  C om m is s i o n  t o o k  a d i f f e r e n t  a p p r o a c h  f r o m  t h e  PLLRC. I t  
r e commended :
( 1 )  R e q u i r e  f e d e r a l  a g e n c i e s  t o  g i v e  n o t i c e  o f  t h e i r  
p r o j e c t e d  w a t e r  r e q u i r e m e n t s  f o r  t h e  n e x t  40 y e a r s .
As t o  e x i s t i n g  u s e s  by f e d e r a l  a g e n c i e s ,  t h e  a g e n c i e s  w ou ld  
be e n t i t l e d  t o  p r i o r i t y  a s  o f  t h e  d a t e  o f  t h e  o r i g i n a l  
r e s e r v a t i o n  o f  t h e  f e d e r a l  l a n d s .
F u t u r e  u s e s  w ou ld  r e c e i v e  a p r i o r i t y  d a t e  a s  o f  t h e  d a t e  o f  
i n i t i a t i o n  o f  a c t u a l  u s e .
C o m p e n s a t i o n  w o u ld  be r e q u i r e d  whe re  e x i s t i n g  p r i v a t e  w a t e r  
u s e s  w e re  d i s p l a c e d  by new f e d e r a l  a g e n c y  u s e s .

REASONS FOR THE FAILURE OF PROPOSED SETTLEMENT LEGISLATION
( 1 )  E a s t e r n  s u s p i c i o n  o f  w e s t e r n  a v a r i c e .

"The  W i l d  West  w a t e r  v e r s i o n  o f  i n t e r p o s i t i o n  . . . :  n o t
o n l y  s h o u l d  t h e  [ w e s t e r n ]  s t a t e s  have t h e  r i g h t  t o  do  a s  
t h e y  p l e a s e ,  b u t  t h e y  s h o u l d  be a b l e  t o  do i t  w i t h  f e d e r a l  
p r o p e r t y ,  and a t  f e d e r a l  e x p e n s e . "  G o l d b e r g ,  17 S t a n .  L .  
R ev .  1 ,  3 ( 1 9 6 4 ) .

( 2 )  R i s i n g  i n f l u e n c e  o f  t h e  e n v i r o n m e n t a l  m ovemen t .
R e s e r v e d  r i g h t s  t e n d  t c  p r o t e c t  i n s t r e a m  f l o w s ,  f o r e s t s ,  
w i l d l i f e ,  and  e n v i r o n m e n t a l  i n t e r e s t s .
( 3 )  S p l i t s  i n  w e s t e r n  w a t e r  p o l i t i c s  i n  t h e  1 9 6 0 s ,  e . g . ,  
o v e r  t h e  p r o p o s e d  d i v e r s i o n  o f  C o l u m b i a  R i v e r  w a t e r  t o  t h e  
S o u t h w e s t ,  and o v e r  t h e  c o n t i n u a t i o n  o f  t h e  1 60  a c r e  
l i m i t a t i o n .
( 4 )  E n a c tm e n t  o f  S e ' . I l l  R i v e r s  and H a r b o r s  A c t ,  1 9 7 0 ,  33 
USC S e c .  5 9 5 a ,  r e v e r s i n g  U n i t e d  S t a t e s  v .  R a n d s , 3 8 9  US 1 2 1  
( 1 9 6 7 ) ,  and  U n i t e d  S t a t e s  v .  Tw in  C i t y  P owe r  C o . , 3 5 0  US 2 2 2  
( 1 9 5 6 )  and  p r o v i d i n g  t h a t  when c o n d e m n a t i o n  o c c u r s ,  
c o m p e n s a t i o n  must  be p a i d  t o  r i p a r i a n s  on  n a v i g a b l e  w a t e r s  
f o r  t h e  " h i g h e s t  and  b e s t  u s e "  o f  t h e i r  u p l a n d s ,  u n b u r d e n e d  
by t h e  n a v i g a t i o n  s e r v i t u d e .  T h i s  e x c i s e d  o n e  o f  t h e  m a j o r  
p r o b l e m s  a d d r e s s e d  by p r o p o s e d  s e t t l e m e n t  l e g i s l a t i o n .
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( 5 )  T he  Sup reme C o u r t ' s  i n t e r p r e t a t i o n  o f  t h e  M cCa r ran  
Amendment ,  66  S t a t .  5 6 0 ,  43 USC S e c .  6 6 6  t o  c o n s t i t u t e  w a i v e r  
o f  s o v e r e i g n  im m u n i t y  f o r  s u i t s  i n  f e d e r a l  o r  s t a t e  c o u r t s  t o  
a d j u d i c a t e ,  and  q u a n t i f y , f e d e r a l  r e s e r v e d  w a t e r  r i g h t s .  
C o l o r a d o  R i v e r  W a t e r  C o n s e r v a t i o n  D i s t .  v .  U n i t e d  S t a t e s , 424 
US 8 0 0  ( 1 9 7 6 ) ,  U n i t e d  S t a t e s  v .  D i s t r i c t  C o u r t  f o r  E a g l e  
C o u n t y , 4 01  US 5 2 0  ( 1 9 7 1 ) .
( 6 )  T h e  f a c t  t h a t  no  on e  c o u l d  be f o u n d  whose v e s t e d  w a t e r  
r i g h t  had  b e en  d e s t r o y e d  by t h e  e x e r c i s e  o f  a f e d e r a l  
r e s e r v e d  r i g h t .

T h e  PLLRC r e p o r t e d  t h a t  "The  f e d e r a l  l a n d s  a r e  t h e  
s o u r c e  o f  m os t  o f  t h e  w a t e r  i n  t h e  11 c o t e r m i n o u s  v / e s t e rn  
s t a t e s ,  p r o v i d i n g  a p p r o x i m a t e l y  61% o f  t h e  t o t a l  n a t u r a l  
r u n o f f  o c c u r r i n g  i n  t h e  r e g i o n .  Most  o f  t h i s  r u n o f f  comes 
f r o m  l a n d  w i t h d r a w n  o r  r e s e r v e d  f o r  s p e c i f i c  p u r p o s e s .
F o r e s t  S e r v i c e  and N c . t i c n a l  P a r k  S e r v i c e  r e s e r v a t i o n s  
c o n t r i b u t e  a b o u t  88  % and 8 %, r e s p e c t i v e l y ,  o f  t h e  r u n o f f  
f r o m  p u b l i c  l a n d s  and more  t h a n  59 % o f  t h e  t o t a l  y i e l d  f r o m  
a l l  l a n d s  o f  t h o s e  s t a t e s . "  ONE THIRD OF THE NATION'S LAND, 
F i n a l  R e p o r t  o f  t h e  PLLRC , p .  1 4 1 ,  1 9 7 0 .
T h e  PLLRC r e p o r t e d ,  h o w e v e r ,  t h a t  "A l t h o u g h  most  o f  t h e  
c u r r e n t  c o n c e r n  r e l a t e s  t o  t h e  d o c t r i n e ' s  p o t e n t i a l  f u t u r e  
im p a c t ,  s u ch  p o t e n t i a l  im p a c t s  c o u l d  be m a j o r " .  I d .  a t  1 4 4 .
I n  1 9 6 4  N i c o l a s  B. K a t z e n b a c h , D epu ty  A t t o r n e y  G e n e r a l  f o r  
t h e  US s a i d  t h a t
" f o r  a l l  t h e  o u t c r y .  . . n o t  on e  s t a t e ,  n o t  o n e  c o u n t y ,  n o t  
o n e  m u n i c i p a l i t y ,  noc  on e  i r r i g a t i o n  d i s t r i c t ,  n o t  one  
c o r p o r a t i o n ,  n o t  one  i n d i v i d u a l  ha. , come f o r w a r d  t o  p l e a d  and 
p r o v e  t h a t  t h e  U n i t e d  S t a t e s .  . . h a s  d e s t r o y e d  any p r i v a t e  
r i g h t . "  H e a r i n g s  on S .  1 2 7 5  B e f o r e  t h e  S u b c om m i t t e e  on 
I r r i g a t i o n  and  R e c l a m a t i o n  o f  t h e  S e n a t e  Comm, on  I n t e r i o r  
a nd  I n s u l a r  A f f a i r s ,  8 8 t h  C ong .  2 n d .  S e s s .  ( 1 ? 6 4 ) .  T r e l e a s e  
r e p o r t e d  t h a t  " T w e n t y - tw o  y e a r s  a f t e r  P e l t o n  Dam t h i s  i s  
s t i l l  t r u e . "  T r e l e a s e ,  54 Den .  L .  J .  a t  p .  4 92  ( 1 9 7 7 ) .

C o r k e r ,  c om m en t ing  on t h e  " de m i n im u s " q u a n t i t y  o f  r e s e r v e d
r i g h t s  a s  t o  N o n l n d i a n  l a n d s ,  n o t e d  t h a t

" I t  i s  t h e  q u a n t i t y  b e n e a t h  t h e  a c c u r a c y  o f  a s t r e a m  g u a g e .  
I t  i s  wha t  a b i r d ,  a b u t t e r f l y ,  a d e e r ,  o r  a b a c k p a c k e r  
d r i n k s  f r o m  a s t r e a m  w i t h o u t  need  o f  p e r m i s s i o n .  [ T h i s  
s t a t e m e n t  was made p r i o r  t o  US v .  New M e x i c o ;  n o t  e v en  t h e s e  
m i n im a l  d r i n k e r s  w o u ld  now be p r o t e c t e d ] .  The r e s t  o f  t h e  
w a t e r  f l o w s  f r o m  t h e  N a t i o n a l  F o r e s t s  and t h e  N a t i o n a l  P a r k s  
s u b j e c t  t o  t h e  law  o f  g r a v i t y . "  C o r k e r ,  54 Den .  L .  J .  499 
( 1 9 7 7 ) .

P r o f e s s o r  C o r k e r ,  a f t e r  e x t e n s i v e  r e s e a r c h  on a r e p o r t  f o r  t h e
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PLLRC ,  f i n a l l y  f o u n d  an " i n j u r e d "  p e r s o n .  M r s .  G l e n n  sued  
u n d e r  t h e  T o r t  C l a im s  A c t  f o r  l o s s  o f  a 1 9 3 0  i r r i g a t i o n
a p p r o p r i a t i o n  t o  a r e c r e a t i o n  a r e a  i n  a N a t i o n a l  F o r e s t
e s t a b l i s h e d  i n  1 8 9 7 .  H e r  s u i t  was d i s m i s s e d  on s t i p u l a t e d  
f a c t s .  A p p a r e n t l y  s u f f i c i e n t  w a t e r  was made a v a i l a b l e  f o r  b o t h
M r s .  G l e n n  and  t h e  F o r e s t  S e r v i c e .  S ee  G l e n n  v .  U n i t e d  S t a t e s ,
C i v i l  No. C - 1 5 3 - 6 1  (D .  U t a h  March  1 6 ,  1 9 6 3 )  d i s c u s s e d  i n  
DEVELOPMENT, MANAGEMENT AND USE OF WATER RESOURCES ON THE 
PUBL IC  LANDS, by W h e a t l e y ,  C o r k e r ,  S t e t s o n ,  a n d  Reed .  
C l e a r i n g h o u s e  f o r  F e d e r a l  S c i e n t i f i c  and T e c h n i c a l  I n f o r m a t i o n  
o f  t h e  D e p t ,  o f  C om . ,  PB 1 8 8  0 6 5  & 1 8 8  0 6 6 .  S ee  a l s o ,  C o r k e r ,  
LET THERE NO NAGGING DOUBTS: NOR SHALL PRIVATE PROPERTY,
INCLUDING WATER R IGHTS, BE TAKEN FOR PUBLIC USE WITHOUT JUST 
COMPENSATION, 6 Land  & W a te r  L .  R. 1 0 ?  ( 1 9 7 0 )

THE DEV IL 'S  HOLE PUPF ISH
W h i l e  t h i s  c a s e  i s  c i t e d  f o r  t h e  i m p l i e d  r e s e r v a t i o n  d o c t r i n e ,  
i t  r e a l l y  b e l o n g s  i n  t h e  e x p r e s s  r e s e r v a t i o n  c a t e g o r y .  I n  
C a p p a e r t  v .  U n i t e d  S t a t e s , 4 26  US 1 2 8  ( 1 9 7 6 )  t h e  c o u r t  e n j o i n e d  
an  i r r i g a t o r ' s  g r o u n d w a t e r  pumping wh ich  was l o w e r i n g  t h e  l e v e l  
o f  w a t e r  i n  e v i l ' s  H o l e ,  and e n d a n g e r i n g  t h e  s p awn ing  g r o u n d s  
o f  t h e  t i n y  p u p f i s h .  A 1 9 5 2  P r e s i d e n t i a l  P r o c l a m a t i o n  had 
e x p r e s s l y  r e s e r v e d  t h i s  w a t e r  f o r  t h e  p u p f i s h .  The c o u r t  
a d o p t e d  a r u l e  o f  "m i n im a l  n e e d " t o  e f f e c t u a t e  t h e  
r e s e r v a t i o n ' s  p u r p o s e s ,  s a y i n g  i t  a p p l i e d  t o  b o t h  e x p r e s s  and 
i m p l i e d  r e s e r v a t i o n s .
Th e  u se  o f  t h i s  r e s e r v e d  w a t e r  d i d  n o t  i n t e r f e r e  w i t h  an 
" e x i s t i n g "  p r i v a t e  a p p r o p r i a t i o n  r i g h t .  The c r e a t i o n  o f  t h e  
f e d e r a l  r e s e r v a t i o n  c l e a r l y  p r e - d a t e d  t h e  p l a n n e d  p r i v a t e  u s e ,  
and  t h e  w a t e r - r e l a t e d  p u r p o s e  o f  t h e  r e s e r v a t i o n  was c l e a r l y  
e x p r e s s e d .

THE G ILA NATIONAL FOREST
I n  U n i t e d  S t a t e s  v .  New M e x i c o , 2 3 8  US 696  ( 1 9 7 8 ) ,  t h e  C o u r t  
u p h e l d  f e d e r a l  r e s e r v e d  r i g h t s  f o r  N a t i o n a l  F o r e s t  l a n d s .  The 
U n i t e d  S t a t e s  c l a im e d  r e s e r v e d  r i g h t s  f o r  minimum i n s t r e a m  
f l o w s ,  and f o r  r e c r e a t i o n a l ,  s t o c k w a t e r i n g , and f i s h  p u r p o s e s .  
B u t  t h e  C o u r t  s a i d  i t  w ou ld  r e c o g n i z e  o n l y  " p r i m a r y " p u r p o s e s  
u n d e r  t h e  N a t i o n a l  F o r e s t  O r g a n i c  Ac t  o f  1 8 9 7 ,  16 USC S e c s .  
4 7 3 - 4 7 8 ,  4 7 9 - 8 2 ,  551  ( 1 9 / 6 ) .  T h e s e  p u r p o s e s  d i d  n o t  i n c l u d e  
r e c r e a t i o n ,  a e s t h e t i c s ,  w i l d l i f e - p r e s e r v a t i o n ,  o r  c a t t l e  
g r a z i n g  wh ich  t h e  c o u r t  c a l l e d  s e c o n d a r y  p u r p o s e s . They  o n l y  
i n c l u d e  s e c u r i n g  f a v o r a b l e  c o n d i t i o n s  o f  w a t e r  f l o w s ,  and 
f u r n i s h i n g  a c o n t i n u o u s  s u p p l y  o f  t im b e r  f o r  t h e  p e o p l e .
A s e c o n d  i s s u e  i n  New M e x i c o  was w h e t h e r  t h e  M u l t i p l e  Use  
S u s t a i n e d  Y i e l d  Ac t  o f  1 9 6 0 ,  P . L .  6 6 - 5 1 7 ,  74 S t a t .  2 1 5 ,
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c o d i f i e d  a s  amended a t  16  USC S e c s  5 2 8 - 5 3 1  ( 1 9 7 6 ) ,  r e s e r v e d  
a d d i t i o n a l  w a t e r s .  The C o u r t  h e l d  n o t ,  s a y i n g  t h a t  a l t h o u g h  
C o n g r e s s  i n t e n d e d  t h e  f o r e s t s  t o  be a d m i n i s t e r e d  f o r  b r o a d e r  
p u r p o s e s  a f t e r  1 9 6 0 ,  C o n g r e s s  d i d  n o t  i n t e n d  t o  r e s e r v e  w a t e r
f o r  s e c o n d a r y ,  MUSYA p u r p o s e s .
Some 16  o r  17  A r t i c l e s  and  N o t e s  a p p e a r e d  on t h e  New Mex ico  
c a s e .  S e e ,  e . g .  "W a t e r  R i g h t s  and  N a t i o n a l  F o r e s t s — N a r r ow in g  
t h e  I m p l i e d  R e s e r v a t i o n  D o c t r i n e :  U n i t e d  S t a t e s  v .  New M e x i c o ,
4 0  O h i o  S t a t e  Law J o u r n a l  7 2 8  ( 1 9 7 9 ) ;  B o l e s ,  J r .  and E l l i o t t ,  
" U n i t e d  S t a t e s  v .  New M ex ic o  and t h e  C o u r s e  o f  F e d e r a l  R e s e r v e d
W a t e r  R i g h t s ,  51  C o l o .  L .  R e v .  2 0 9  ( 1 9 8 0 ) ;  F a i r f a x  & T a r l o c k ,

No W a t e r  f o r  t h e  Wood s :  A C r i t i c a l  A n a l y s i s  Of U n i t e d  S t a t e s
v .  New M e x i c o ,  15  I d a .  L .  R e v .  5 0 9  ( 1 9 7 9 ) .
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UNITED STATES v .  C ITY  AND COUNTY OF DENVER, 6 56  P .  2d 1 ( C o l o .  
1 9 8 2 ) .  (N o t  a p p e a l e d )  T h i s  c a s e  i s  t h e  m os t  e x t e n s i v e  
im p l e m e n t a t i o n  o f  t h e  r e s e r v a t i o n  d o c t r i n e  t o  d a t e  and d e s e r v e s  
c a r e f u l  a t t e n t i o n .

I n  t h i s  c om p l e x  s t a t e - c o u r t  a d j u d i c a t i o n  t h e  U n i t e d  S t a t e s  
s u b m i t t e d  c l a i m s  f o r  r e s e r v e d  w a t e r  r i g h t s  c o v e r i n g  s e v e n  
n a t i o n a l  f o r e s t s ,  t h r e e  n a t i o n a l  m onum en t s ,  o n e  n a t i o n a l  p a r k ,  
o v e r  1 5 0 0  p u b l i c  w a t e r h o l e s  and s p r i n g s ,  two m i n e r a l  h o t  
s p r i n g s ,  and  t h e  p u b l i c  d om a in  a d m i n i s t e r e d  by t h e  B u r e a u  o f  
L a nd  Managemen t .  The c a s e  i n v o l v e d  t h o u s a n d s  o f  c l a im s  f o r  
s t a t e  l aw  a p p r o p r i a t i o n  r i g h t s .  1 6 9  p a r t i e s  o b j e c t e d  t o  t h e  US 
c l a i m s ,  r e p r e s e n t e d  by a t  l e a s t  70 d i f f e r e n t  a t t o r n e y s .  A 
W a t e r  C o u r t  d e c r e e  was a p p e a l e d  t o  t h e  C o l o r a d o  Sup reme  C o u r t .  
T h a t  c o u r t  h e l d :

NATIONAL FORESTS
I n s t r e a m  f l o w s  f o r  r e c r e a t i o n a l , s c e n i c ,  and  w i l d l i f e  p u r p o s e s .  
The  U n i t e d  S t a t e s  c l a im e d  i n s t r e a m  f l o w  r i g h t s  f o r  w a t e r s h e d  
and  t im b e r  p r o t e c t i o n ,  and  wan ted  t o  u s e  t h i s  w a t e r  f o r  
r e c r e a t i o n a l ,  s c e n i c ,  and w i l d l i f e  p r o t e c t i o n .

HELD: I n s t r e a m  f l o w  c l a im  r e j e c t e d .  The US f a i l e d  t o
d e m o n s t r a t e  t h a t  t h i s  w a t e r  was n e e d e d . , f o r  n a t i o n a l  f o r e s t  
p u r p o s e s  o f  w a t e r s h e d  p r o t e c t i o n  and  t im b e r  p r o d u c t i o n .

D oe s  MUSYA e x p a n d  r e s e r v a t i o n  p u r p o s e s ? The U n i t e d  S t a t e s  
c l a im e d  t h a t  MUSYA ( 1 9 6 0 )  e x p anded  t h e  p u r p o s e s  f o r  wh ich  
w a t e r  c o u l d  be r e s e r v e d  u n d e r  t h e  1 8 9 7  A c t .

HELD: MUSYA d i d  n o t  e xp and  t h e s e  p u r p o s e s .  W h i l e
c o n c e d i n g  t h e  Sup reme  C o u r t ' s  s t a t e m e n t  i n  New Me x i c o  was 
d i c t a ,  t h e  C o l o r a d o  C o u r t  s a i d  t h a t  t h e  d i c t a  was c o n t r o l l i n g .  
C o n g r e s s  was aw a re  o f  t h e  R e s e r v e d  R i g h t s  D o c t r i n e  when i t  
p a s s e d  MUSYA, b u t  d i d  n o t  c h o o s e  t o  r e s e r v e  a d d i t i o n a l  w a t e r  
e x p l i c i t l y .

DINOSAUR NATIONAL MONUMENT

R e s e r v a t i o n s  f o r  M onumen ts .  The US c l a i m e d  r e s e r v e d  i n s t r e a m  
f l o w s  i n  t h e  Yampa R i v e r  f o r  r e c r e a t i o n a l  b o a t i n g  ( r i v e r -  
r a f t i n g )  w i t h i n  t h e  Monument .  T h i s  h a v e  s e r i o u s l y  im p a i r e d  
j u n i o r  a p p r o p r i a t o r s  u p s t r e a m  on  t h e  Yampa . T h i s  N a t i o n a l  
Monument was c r e a t e d  u n d e r  16 USC S e c .  4'J1 ( 1 9 7 6 )  by 
p r e s i d e n t i a l  p r o c l a m a t i o n  t o  p r e s e r v e  p u b l i c  l a n d s  o f  
o u t s t a n d i n g  h i s t o r i c  a.u l' s c i e n t i f i c  i n t e r e s t .  P r e s i d e n t  W i l s o n  
c r e a t e d  i t  i n  1 9 1 5  t o  p r e s e r v e  an " e x t r a o r d i n a r y  d e p o s i t  o f  
D i n o s a u r i a n  and o t h e r  g i g a n t i c  r e p t i l i a n  r e m a i n s " .

HELD: R e c r e a t i o n a l  b o a t i n g  i s  n o t  o n e  o f  t h e  p u r p o s e s  f o r
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wh ich  w a t e r  c an  be r e s e r v e d  unde r  t h e  N a t i o n a l  Monument A c t .

Monument t r a n s f e r r e d  t o  P a r k .  T h i s  Monument was p l a c e d  u nd e r  
t h e  s u p e r v i s i o n  o f  t h e  N a t i o n a l  P a r k  S e r v i c e  i n  1 9 3 8  and t h e  US 
a r g u e d  t h a t  i t s  " p u r p o s e s "  were t h u s  e x p a n d e d  t o  i n c l u d e  
N a t i o n a l  P a r k  p u r p o s e s .

HELD : The t r a n s f e r  was done f o r  a d m i n i s t r a t i v e  c o n v e n i e n c e
and d i d  n o t  c h a ng e  t h e  p u r p o s e s  f o r  w h i c h  w a t e r  c o u l d  be 
r e s e r v e d .  The a r e a  i s  s t i l l  a Monument ,  b e i n g  a d m i n i s t e r e d  by 
t h e  N a t i o n a l  P a r k  S e r v i c e .

I n s t r e a m  f l o w s  f o r  s c i e n t i f i c a l l y  i m p o r t a n t  s p e c i e s .  The US 
c l a i m e d  i n s t r e a m  f l o w s  m ig h t  be n e c e s s a r y  f o r  f i s h  h a b i t a t s  o f  
e n d a n g e r e d  s p e c i e s  o f  h i s t o r i c  and s c i e n t i f i c  i n t e r e s t .

HELD: C l a im  u p h e l d .  REMANDED f o r  d e t e r m i n a t i o n  o f
q u a n t i t y  n e e d e d  f o r  t h e s e  p u r p o s e s .  T h e  US mus t  q u a n t i f y  i t s  
c l a i m  w i t h i n  6 m o n t h s .

ROCKY MOUNTAIN NATIONAL PARK

N a t i o n a l  F o r e s t  t r a n s f e r r e d  t o  P a r k  s t a t u s . T h i s  P a r k  was 
c r e a t e d  f r o m  a n a t i o n a l  f o r e s t .  The l a n d  was t r a n s f e r r e d  t o  
♦he P a r k  i n  1 9 1 5 ,  and  a g a i n  i n  1 9 3 0 .

HELD :  F o r  r e s e r v a t i o n  p u r p o s e s  t h a t  a r e  common t o  b o th
n a t i o n a l  f o r e s t s  and  n a t i o n a l  p a r k s  ( w a t e r s h e d  p r o t e c t i o n  and 
t im b e r  p r o d u c t i o n ) ,  t h e  p r i o r i t y  d a t e  i s  t h e  i n i t i a l  n a t i o n a l  
f o r e s t  r e s e r v a t i o n .

N a t i o n a l  P a r k s  a l s o  h a v e  b r o a d e r  p u r p o s e s , i n t e r  a l i a ,  
c o n s e r v i n g  s c e n e r y ,  h i s t o r i c  and s c i e n t i f i c  o b j e c t s ,  and 
w i l d l i f e .  S ee  N a t i o n a l  p a r k  S e r v i c e  A c t  o f  1 9 1 6 ,  16 USC S e c .  1 
( 1 9 7 6 ) .  The p r i o r i t y  d a t e  f o r  th e  r e s e r v e d  r i g h t s  f o r  t h e s e  
b r o a d e r  p u r p o s e s  i s  t h e  d a t e  t h e  l a n d  w a s  made i n t o  a P a r k .  
D e c r e e s  w e r e  aw a rd e d  f o r  minimum f l o w s  and  l a k e  l e v e l s  f o r  
c o n s e r v a t i o n  o f  s c e n i c ,  n a t u r a l  and h i s t o r i c  o b j e c t s  and f o r  
r e c r e a t i o n a l  and  a e s t h e t i c  p u r p o s e s .

PUBLIC SPR INGS  AND WATERHOLES

Res o v a t i o n  by I n t e r i o r  D e p t . r e g u l a t i o n .  The f e d e r a l  
g o v e r n m e n t  c l a im e d  r e s e r v e d  w a t e r  r i g h t s  f o r  t h e  e n t i r e  y i e l d  
o f  n u m e r o u s  w a t e r h o l e s  and s p r i n g s ,  w h e t h e r  t r i b u t a r y  o r  
n o n t r i b u t a r y ,  l o c a t e d  on l a n d s  w i t h d r a w n  by a 1 9 2 6  e x e c u t i v e  
o r d e r  t i t l e d  " P u b l i c  W a t e r  R e s e r v e  No. 1 0 7 " .

HELD :  The E x e c u t i v e  O r d e r  was i s s u e d  u n d e r  a u t h o r i t y  o f



t h e  S t o c k  R a i s i n g  Homes te ad  Act o f  1 9 1 6 ,  43 USC S e c .  300
( 1 9 ’’ . ) .  W h i l e  t h e  E x e c .  O r d e r  d i d  n o t  s t a t e  an i n t e n t i o n  t o  
r e s e r v e  w a t e r  and w i t h d r a w  i t  f r om  a p p r o p r i a t i o n  u n d e r  s t a t e  
l a w ,  D e p a r tm e n t  o f  I n t e r i o r  r e g u l a t i o n s  d i d  s t a t e  such  
i n t e n t i o n ,  and t h a t  i s  a d e q u a t e  t o  c r e a t e  a r e s e r v e d  r i g h t .

A n t i - m o n o p o l i z a t i o n  p u r p o s e  f o r  r e s e r v a t i o n .  The D e p t ,  o f  
I n t e r i o r  REGULATIONS r e s e r v e d  w a t e r  t o  " p r e v e n t  t h e  
m o n o p o l i z a t i o n  o f  v a s t  l a n d  a r e a s  i n  t h e  a r i d  s t a t e s  by 
p r o v i d i n g  a s o u r c e  o f  d r i n k i n g  w a t e r  f o r  a n im a l  and  human 
c o n s u m p t i o n " .

HELD :  T h e s e  r e g u l a t i o n s  r e s e r v e d  o n l y  s u f f i c i e n t  w a t e r  t o
c a r r y  o u t  t h i s  a n t i - m o n o p o l i z a t i o n  p u r p o s e ,  and  no m o r e .  The 
s p r i n g s  and w a t e r  h o l e s  c o n t a i n  more  w a t e r  t h a n  i s  m i n i m a l l y  
e s s e n t i a l  f o r  t h i s  p u r p o s e .  The g o v e r n m e n t  ha s  4̂  y e a r s  t o  
q u a n t i f y  i t s  m i n im a l  n e e d s  t o  e f f e c t u a t e  t h i s  p u r p o s e .

T r i b u t a r y  s p r i n g s .  The r e s e r v a t i o n  a p p l i e s  t o  b o t h  t r i b u t a r y  
and n o n t r i b u t a r y  s p r i n g s ;  t h e  r e s e r v a t i o n  d o c um en t s  made no 
d i s t i n c t i o n  b e tw een  t h e s e  two t y p e s  o f  s o u r c e s .

MINERAL HOT SPRINGS

R e s e r v a t i o n  f o r  l e a s i n g  p u r p o s e s .  The  f e d e r a l  g o v e r n m en t  
c l a im e d  r e s e r v e d  w a t e r  r i g h t s  t o  h o t  s p r i n g s  f o r  l e a s i n g  
p u r p o s e s  p u r s u a n t  t o  t h e  P i c k e t t  Ac t  ( 4 3  USC S e c .  141  ( 1 9 7 6 ) .  

HELD :  R e s e r v e d  r i g h t s  u p h e ld .

R e s e r v a t i o n  f o r  g e o t h e rm a l  power p r o d u c t i o n .  The f e d e r a l  
g o v e r n m e n t  c l a im e d  r e s e r v e d  w a t e r  r i g h t s  t o  h o t  s p r i n g s  f o r  
g e o t h e r m a l  power  p r o d u c t i o n ,  unde r  t h e  P i c k e t t  A c t ,  and  u nde r  
t h e  G e o t h e r m a l  S te am  Act  o f  1 9 7 0 ,  3G USC S e c .  1 0 0 1 ,  e t  s e q .  
( 1 9 7 6  ) .

HELD :  No r e s e r v e d  r i g h t s .  The G e o t h e r m a l  A c t  i s
p r i n c i p a l l y  a l e a s i n g  A c t .  No e x p r e s s  o r  im p l i e d  i n t e n t  c an  be 
f o u n d  i n  e i t h e r  Ac t  t o  r e s e r v e  w a t e r  f o r  p owe r  g e n e r a t i o n .

F e d e r a l  l i c e n s e e s  and  c o n t r a c t o r s  e x e r c i s i n g  r e s e r v e d  r i g h t . 
The f e d e r a l  g o v e r n m e n t  c l a im e d  t h a t  p e r m i t t e e s ,  l i c e n s e e s ,  and 
c o n c e s s i o n a i r e s  c o u l d  e x e r c i s e  t h e  f e d e r a l  r e s e r v e d  r i g h t ,  and 
t h a t  i t  was n o t  n e c e s s a r y  f o r  t h e  f e d e r a l  g o v e r n m e n t  t o  i t s e l f  
e x e r c i s e  t h e s e  r i g h t s .

HELD :  L i c e n s e e s  e t c .  c an  e x e r c i s e  t h e  f e d e r a l  r e s e r v e d
r i g h t .
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TWO OTHER ISSUES  w e re  e x p r e s s l y  n o t  d e c i d e d  by t h e  c o u r t :
( 1 )  w h e t h e r  r e s e r v e d  r i g h t s  a r e  l i m i t e d  t o  w a t e r s  o n ,  u n d e r ,  o r  
t o u c h i n g  t h e  r e s e r v e d  l a n d s ;

( 2 )  W h e th e r  t h e  r e s e r v e d  r i g h t  c a n  be t r a n s f e r r e d  t o  a u s e  
n o t  w i t h i n  t h e  o r i g i n a l  p u r p o s e s  o f  t h e  r e s e r v a t i o n .  T h e se  
i s s u e s  w e r e  n o t  p r o p e r l y  b e f o r e  t h e  c o u r t .

RESERVED WATERS ON BLM LANDS
I n  S i e r r a  C l u b  v^ W a t t , 6 5 9  F . 2d 2 0 3  ( D . C . C i r . 1 9 8 1 )  t h e  C o u r t  
d e n i e d  t h e  S i e r r a  C l u b ' s  c l a im  t h a t  FLPMA had  r e s e r v e d  w a t e r s  
on BLM l a n d s  f o r  " s c e n i c ,  s c i e n t i f i c ,  h i s t o r i c a l ,  e c o l o g i c a l ,  
e n v i r o n m e n t a l ,  a i r  and a t m o s p h e r i c ,  w a t e r  r e s o u r c e ,  and 
a r c h a e o l o g i c a l  v a l u e s " ,  r u l i n g  t h a t  FLPMA m e r e l y  s e t  f o r t h  
" p u r p o s e s ,  g o a l s  and a u t h o r i t y  f o r  u s e s  o f  t h e  p u b l i c  d o m a i n , "  
and  d i d  n o t  r e s e r v e  an y  w a t e r .

THEORETICAL BAS IS  FOR THE RESERVATION DOCTRINE
T h i s  t o p i c  i s  c o n s i d e r e d  l a s t  i n  t h i s  o u t l i n e ,  o r  a lm o s t  s o ,  
b e c a u s e  i t  i s  a p e c u l i a r  c o n c e r n  o f  a c a d e m i c s ,  r a t h e r  t h a n  t h e  
c o u r t s .  T he  C o u r t s  h ave  been  c o n c e r n e d  w i t h  r e s u l t s ,  l e t t i n g  
t h e o r e t i c a l  b a s e s  t a k e  t h e  h i n d m o s t .  N o n e t h e l e s s  two t h e o r i e s  
h o l d  s ome  sw ay .  S u p p o r t e r s  o f  each t n e o r y  c l a i m  j u d i c i a l  
s u p p o r t :

( 1 )  T h e  f e d e r a l  g o v e r n m e n t  owns w a t e r s  on l a n d s  t h a t  h ave  been  
w i t h d r a w n ,  and t h e r e f o r e  can  do w i t h  t h o s e  w a t e r s  a s  i t  
p l e a s e s ,  w i t h o u t  r e g a r d  t o  s t a t e  l a w .  See  H an k s ,  FEDERAL-STATE 
R IGHTS AND RELATIONS, i n  2 WATERS AND WATER RIGHTS S e c .  1 0 2 . 1 ,  
a t  3 8 - 4 0  ( R .  C l a r k  e d .  Supp 1 9 7 8 ) .

( 2 )  T h e  r e s e r v a t i o n  d o c t r i n e  i s  e x p l a i n e d  by t h e  s u p r em ac y  
c l a u s e ,  c o u p l e d  w i t h  some i n c i d e i . t a l  c o n s t i t u t i o n a l  power  ( e . g .  
c om m e rc e  p o w e r )  e x e r c i s e d  on t h e  r e s e r v e d  l a n d .  See  F. 
T r e l e a s e ,  FEDERAL-STATE RELATIONS IN  WATER LAW 1 3 8 - 4 7  
( N a t i o n a l  W a t e r  C om m is s i o n  L e g a l  S t u d y  No. 5 ,  1 9 7 1 ) .

FEDERAL NON-RESERVED WATER RIGHTS
The a r g u m e n t  a b o u t  t h e  e x i s t e n c e  o f  t h e s e  o d d i t i e s ,  and  what t h e y  
l o o k  l i k e ,  h a s  p r e o c c u p i e d  a number o f  f e d e r a l  l a w y e r s  and 
a c a d e m i c s .  To d a t e  t h e  c o u r t s  have  n o t  b een  c o n c e r n e d  w i t h  them .
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I f  o n e  c u t s  t h r o u g h  t h e  e x t e n s i v e  v e r b i a g e  on  t h e  s u b j e c t ,  on e  
t h i n g  seems c l e a r .  I f  C o n g r e s s  w an t s  t o  c l a i m  w a t e r s  f o r  some 
f e d e r a l  g o v e r n m e n t  u s e ,  t h e n  i t  h a s  t h e  p ow e r  t o  do  s o ,  
a s s u m in g  i t  a c t s  u n d e r  t h e  S up rem acy  c l a u s e  i n  c o n j u n c t i o n  w i t h  
soma o t h e r  em powe r ing  c l a u s e ,  e . g . ,  commerce o r  p r o p e r t y .  O f  
c o u r s e  i f  t h e  f e d e r a l  u s e  damages  o r  d e s t r o y s  v e s t e d  p r i v a t e  
w a t e r  r i g h t s ,  t h e  t h e  ow n e r s  o f  t h o s e  r i g h t s ,  must  be 
c o m p e n s a t e d .  I n  v i ew  o f  p a s t  c o n g r e s s i o n a l  h i s t o r y  ( e . g . ,  t h e  
A c t s  o f  1 8 6 6 ,  1 8 7 7 ) ,  and  Sup reme  C o u r t  c a s e s  ( e . g . ,  US v .  New 
M e x i c o )  t h e  C o n g r e s s i o n a l  i n t e n t i o n  t o  c l a im  such  w a t e r s  w i l l  
h a v e  t o  be c l e a r l y  e x p r e s s e d .  B u t ,  t h a t  t h e  powe r  e x i s t s  i s  
n o t  r e a l l y  be d e b a t a b l e .
D e b a t e  c a n ,  o f  c o u r s e ,  o c c u r  a b o u t  w h e t h e r  t h e  C o n g r e s s i o n a l  
i n t e n t  i s  c l e a r  enough t o  p a s s  j u d i c i a l  m u s t e r .  T h a t  d e b a t e ,  
e s p e c i a l l y  a s  i t  c o n c e r n s  t h e  F e d e r a l  L and  P o l i c y  and 
Management A c t  o f  1 9 7 6 ,  43 USC S e c .  1 7 0 1  e t  s e q .  ( tuPMA) h a s  
waxed e x t e n s i v e l y  i n  t h e  f e d e r a l  l e g a l  e s t a b l i s h m e n t  s i n c e  
1 9 7 9 .  S e e :

K r u l i t z  v i e w :  Such r i g h t s  p r o b a b l y  e x i s t  u n d e r  FLPMA, and
o t h e r  s t a t u t e s ,  a n d ,  i n d e e d ,  a r e  n o t  a l l  t h a t  h a r d  t o  f i n d .
FEDERAL WATER RIGHTS OF THE NATIONAL PARK SERV ICE ,  F ISH AND 
W ILDL IFE  SERV ICE ,  BUREAU OF RECLAMATION, AND BUREAU OF LAND 
MANAGEMENT, 88 I n t e r i o r  D e c .  5 5 3  ( 1 9 7 9 ) .

V
M a r t z  v i e w :  Such r i g h t s  p r o b a b l y  d o n ' t  e x i s t ,  and  c e r t a i n l y

n o t  u n l e s s  c l e a r l y  m and a te d  by C o n g r e s s ;  FLPKA i s  t o o  f u z z y  t o  
be t h e  b a s i s  o f  such  r i g h t s .  MEMORANDUM OF THE SOL IC ITOR OF 
THE DEPARTMENT OF THE INTER IOR ,  88 I n t e r i o r  D e c .  253  ( 1 9 8 1 ) .
C o l d i r o n  v i e w :  " T h e r e  i s  no ' f e d e r a l  n o n - r e s e r v e d  w a t e r

r i g h t . ' "  NON-RESERVED WATER RIGHTS— UNITED STATES COMPLIANCE 
WITH STATE LAW, 88 I n t e r i o r  D e c .  1 0 5 5  ( 1 9 8 1 ) .
O l s o n  v i ew  ( O f f i c e  o f  L e g a l  C o u n s e l ) :  Such r i g h t s  m ig h t  w e l l
e x i s t ,  b u t  o n l y  whe re  c o n g r e s s  e x p l i c i t l y  o r  c l e a r l y  p r o v i d e s  
f o r  them ! U.S. Dept, o f  J u s t i c e ,  O f f i c e  o f  Leg. Counse l,  "Federa l  Non- 
Reserved" Water Rights (June 16, 1982).

WHAT I S  THE DIFFERENCE BETWEEN RESERVED RIGHTS AND NON-RESERVED
RIGHTS?

C o g g i n s  and  W i l k i n s o n  s u g g e s t  t h a t  n o n - r e s e r v e d  r i g h t s  a r i s e  
when C o n g r e s s  d e l e g a t e s  t o  a f e d e r a l  a g e n c y  a u t h o r i t y  t o  
a d m i n i s t r a t i v e l y  c l a i m  t h e  w a t e r s  o f  a  p a r t i c u l a r  s t r e a m  o r  
l a k e , f o r  a p a r t i c u l a r  l o c a t i o n  and p u r p o s e ,  e . g . ,  a c a m p s i t e .
T h e s e  r i g h t s  h ave  a p r i o r i t y  f r o m  t h e  d a t e  " t h e  p u b l i c  was 
g i v e n  n o t i c e ,  p r o b a b l y  t h r o u g h  r u l e m a k i n g . "  G .C .  C o g g i n s ,  C.
F .  W i l k i n s o n ,  FEDERAL PUBL IC  LAND AND RESOURCES LAW, 1 9 8 3
S u p p .  p .  7 0 .  _

FIN IS
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WHAT ARE WATER RIGHTS?

A water right is a p rop e rly  right fo r the use o f su rface and 
subsu rface waters by the pub lic  as provided by the A laska 
Water Use Act (A lt ka S ta tu tes 46 .15 ). T h is  water right 
a llow s specified am oun ts  o f water from  pa rticu la r water 
sources to be diverted, impounded and w ithdrawn for 
specified uses. W hen a water right is granted, it becomes 
attached to the land where the water is being used lo r as 
long as you use It. II the land is so ld , the water righ t goes 
with the land to the new owner, un less it is separated from  
the land w ith the app rova l o f the Departm ent o f N atu ra l 
R c s o u  r c e s .

HOW DO I OBTAIN WATER RIGHTS?

Tb obtain water rights in A laska you subm it an Application 
fo r W ater R ights to the A laska D ivision o f U tnd and W ater 
M anagement. You are issued a perm it to develop a water 
source and construct the means to use the water. Once you 
prove you a re  benefic ia lly  using the water, a certificate o f 
app rop ria tion  is then issued. T h is  is a legal document 
which conveys water rig h ls  once the water is being used. 
In A laska, there are no autom atic  rights to g round w ater 
because o f ow nersh ip o f ove rly ing  land and thetc are no 
righ ts to su rface waters because o f ownership o f ad jo in ing  
o r su rround ing  land . Use o f water w ithout a perm it o r 
certificate does not give the user defensib le legal righ ts to 
ihc water, no m atte r how long  the water use continues.

WHAT COST I ARE INVOLVED?

To insure that the pub lic is notified o f the proposed water 
use. you are required to pay the cost o fle g a l advertisem ent 
in a l least one  issue o f  a local newspaper in the v ic in ity  
o f the proposed appropriation . However, if the proposed use 
w ill not exceed 1 .000 ga llons o f water per day in a s ing le ­
fam ily  dom estic househo ld  there is no requ irem ent to 
pub lish  an advertisement. I f  there are m ore potential users 
than the source o f water can supply, the D epartm ent m ay 
requ ire lega l advertisem ent o f  a ll types o f water righ ts 
app licants.
WHY SHOULD I APPLY FOR WATER 
RIGHTS?
1. I f  you have estab lished water rights, you have a lega l 

stand ing to assert those righ ts against con flic ting uses 
o f water with peop le who do not have water rights.

2. A person w ith estab lished w ater righ ts has p rio rity  to 
the use o f water over persons who la te r file  fo r water 
righ ts from  the same water source.

3. Anyone who constructs works for the taking o f water (an 
app rop ria tion ), o r uses a sign ificant am ount o f  water 
w ithout a perm it o r certificate o f app rop ria tion  is gu ilty  
o f a m isdem eanor. (A laska Statu tes 4 6 .1 5 .1 8 0 )

A sign ificant am ount o f water a defined by regu la tion  
(A laska Adm inistrative Code 11 AAC 9 3 .9 7 0 (1 4 ) I is the:
• use o f 5 .0 0 0  o r m ore ga llon s o f water in a day from  a 

s ing le source , o r:
• the regu la r da ily  o r recu rring  seasona l use o f  5 0 0  o r 

m ore ga llons o f  water per day fo r 10 days o r m ore per 
year from  a sing le source, or:

• any water use that may affect the w ater rights o f o the r 
users o r the pub lic interest.

4 . B y  filing  fo r w ater rights, you provide va luab le  in fo rm a ­
tion about water use and consum ption  in A laska. T h is  
is essentia l in estim ating  the present uses o f water, 
p red icting fu tu re  w ithdrawals, p rotecting the • ights o f  
p rio r app rop ria to rs . and provid ing fo r p roper m anage­
ment fo r th is im portan t resource.

WHAT OTHER WATER RESOURCES 
PERMITS MIGHT BE NEEDED FROM 
THE DEPARTMENT OF NATURAL 
RESOURCES?

A certificate o f approval is iequ ired i f  you want to construct 
o r m od ify  a dam  o f  10 feel o r m ore In height, o r  if the 
storage capacity exceeds 5 0  acre-feet. A separate app lica ­
tion form  a long  w ith a s lid ing filing  fee app lies fo r va rious 
size dam s as set forth in the regu la tions (11 AAC 9 3 .2 0 0 ) .
An app lication  fo r reservation o f water may be filed to 
m ain ta in  a specified flow o r level o f water in a w ater body 
at a specified point fo r specified times. By statute, an 
instream  flow reservation can b^ made to ensure, sufficient 
water is m ain ta ined fo r protection o f (tsh and w ild life , 
recreation and park purposes, navigation o r transportation 
purposes, and san ita ry  and water qua lity  purposes.



HOW DO I OBTAIN AUTHORIZATION 
FOR SHORT-TERM WATER USE?

Tem porary au tho riza tion  may be required fo r significant 
short-te rm  water uses such  as construc tion  p ro jects Th is 
au thoriza tion  does not establish a water right hut may help 
avoid p rob lem s w ith fisheries o r existing water right 
holders. App lications shou ld  be made in the fo rm  o f a 
le tte r request to the D epartm ent w ith an associated m ap 
show ing the location o f the water take point and location 
and am oun t o f water use.

F u rth e r in fo rm ation  about water righ ts and copies o f the app lica tion  term s m ay be obtained from  one o f the fo llow ing 
offices. A pp lications fo r water righ ts m is t  be subm itted to a D ivision o f D ind  and W ater Management regional office.

DEPARTMENT OF NATURAL RESOURCES 
DIVISION OF LAND AND WATER MANAGEMENT

SOUTHEASTERN REGION At. OFFICE 
-100 W illoughby Avenue 
Suite 4 0 0
Juneau . Alaska 99801 
4 6 5 -3 400
NORTHERN REGIONAL OFFICE 
4 4 2 0  Airport Way 
Fairbanks. A laska 99701 
479 -2 243

HAINES AREA OFFICE 
Room  6. Gateway Build ing 
Main Street 
Rost Office Box 263  
Haines. A laska 9 9 8 2 7  

766 -2120
KETCHIKAN AREA OFFICE 
318 NBA Building 
Post Office Box 5 2 2 0  
Ketchikan, A laska 99901 
2 2 5 -3 0 7 0
PETERSBURG  AREA OFFICE 
Petersburg State Office Build ing 
215 Sing Lee Alley 
Box 1580
Petersburg. A laska 9 9 8 3 3  
722 -3 2 3 6
DELTA AREA OFFICE
Mile 2 67 .5  Richardson Highway
Post Office Box 1149
Delta Junction , A laska 9 9 7 3 7
895 -4 225

SOUTHCENTRAL REGIONAL, OFF CE 
Frontier Building 
3601 C Street. 10th F loor 
Pouch 7-005
Anchorage. Alaska 9 9510  
762 -2277

Mat-Su Area Office 
Centra l Plaza. Suite 202  
Pouch 8 7 4 0 0 8  
Wasilla . A laska 9 9687  
376 -4 595

V OF FORESTRY

TOK AREA OFFICE 
Mile 124.1 G lenn Highway 
Post Office Box 10 
Tok. A laska 9 9 7 8 0  
883 -5134
SOUTHWEST iMcGRATH) AREA OFFICE 
McGrath A irport 
Box 130
McGrath, A laska 9 9627  
524 -3010
KENAI PENINSULA AREA OFFICE 
Mile 92 .5  S te rling Highway 
S.R .2 . Box 107 
Soldotna, A laska 9 9 6 6 9  
262 -7 559
COPPER R IVER AREA OFFICE 
Mile 110 Richardson Highway 
Post Office Box 185 
G lenna llen . A laska 9 9 5 8 8  
8 22 -5 534
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WHAT AR E FEDERAL RESERVED  
W ATER RIGH TS?

• Federa l  r e s e rv ed  w a t e r  r ig h t s  a r e  c re a te d  w h e n  
federal  l ands  a re  w i th d ra w n  f rom e n t r y  (by Con­
g r e s s  o r  o t h e r  lawful  m eans )  fo r  federa l  use .

• Fede ra l  r e s e rv ed  w a t e r  r igh ts :

— app ly  to bo th  i n s t r e a m  a n d  ou t-of -s t ream u s e
— m a y  be  c r e a te d  w i t h o u t  a c tu a l  d ive r s ion  or  

bene fic ia l  use
— a re  no t  los t  by  non -use
— p r io r i t y  d a t e s  a r e  e s t a b l i s h e d  a s  t h e  d a te  t he  

l and  is w i t h d r a w n  for  t h e  p r i m a r y  purpose(s)
— a r e  c r e a te d  for  t h e  m in im a l  a m o u n t  of w a t e r  

r e a sona b ly  n e c e s s a ry  to  sa t i s fy  bo th  ex is t ing  
a n d  r e a s o n a b le  fo re seeab le  f u t u r e  u s e s  of 
w a t e r  fo r  t h e  p r i m a r y  purpose(s )  fo r  which  
th e  l a n d  is w i t h d r a w n

• W a te r  r ig h t s  fo r  s e c o n d a r y  p u r p o s e s  m u s t  be 
ob t a in e d  u n d e r  s t a t e  law, AS 4 6 .1 5 .

WHY A R E FEDERA L RESERVED  
W ATER RIGHTS IMPORTANT  
TO YOU?

• W a te r  u s e r s  in a r e a s  w h e r e  t h e r e  a r e  federa l  
l a n d  w i t h d r a w a l s  s h o u ld  file fo r  w a t e r  r ig h t s  
w i th  DNR in o r d e r  to  p r o t e c t  t h e i r  u s e  of w a te r .  
If a  b a s i n  wide a d ju d ic a t io n  is s t a r t e d  for  y o u r  
r ive r  ba s in ,  you  c a n  t h e n  be  a s s u r e d  of be in g  
inc luded  in t h e  ad jud ica t ion .

• Ho lders  of  w a t e r  r ig h t s  w i th  p r io r i t y  d a t e s  
e s t a b l i s h e d  befo re  t h e  w i t h d r a w a l  of federal  
l a n d s  w i th in  a  b a s in  will  h a v e  w a t e r  r ig h t s  
s e n io r  t o  t h e  federa l  g o v e rn m e n t .  W a te r  u s e r s  
f i l ing fo r  w a t e r  r ig h t s  a f t e r  t h e  w i t h d r a w a l  of 
fede ra l  l a n d s  w i th in  a specif ic  b a s i n  will h a v e  
w a t e r  r ig h t s  wi th  p r io r i ty  d a t e s  »ater t h a n  t h o s e  
of  t h e  fede ra l  g o v e rn m e n t .

HOW A R E FEDERA L RESERV ED  
W ATER RIGHTS ADJUDICATED ?

• Federa l  r ese rved  w a t e r  r igh t s  a re a  judic ial  c rea  ­
t ion .  T h e  Un i ted  S t a t e s  S u p r e m e  C our t  f i r s t  
r ecogn ized  federa l  r e s e r v e d  w a t e r  r ig h t s  in

W in te rs v. U nited S ta te s . 2 0 7  U.S. 5 6 4  (1908),  
a n  Ind ia n  r e se rva t ion  case.  Since  t h a t  t ime,  
cour t  c a ses  have  ex tended  th e  W in te rs  Doct r ine 
to  o t h e r  ty p es  of federa l  l a n d  w i t h d ra w a l s .

• Federa l  law,  t h e  M cCarren  A m e n d m e n t  (43 
U.S.C. 666) ,  a l lows  jud ic ia l  a d ju d ic a t io n  of 
federal  r e se rved  w a t e r  r ig h t s  in s t a t e  court .

• The  McCarren  A m e n d m e n t  r e q u i r e s  t h a t  s t a t e  
c o u r t  a d ju d ic a t io n s  inc lude  all w a t e r  r ig h t s  in 
a r ive r  bas in ,  inc lud in g  all c la imed  federa l  
re se rved  w a t e r  r ig h t s  a n d  s t a t e  a d m i n i s t e r e d  
w a t e r  r igh ts .

WHY A R E WE CONCERNED  
ABOUT FEDERAL RESERV ED  
WATER RIGHTS?

• Because  federa l  r e s e rv ed  w a t e r  r ig h t s  a r e  u n ­
quant i f ied,  DNR does n o t  know  how m u c h  w a te r  
is needed  o r  u s e d  for  t h e  p r i m a r y  p u r p o s e s  of 
federal  l and  w i thd ra w a ls  in Alaska.  Because  the  
u n a p p r o p r i a t e d  w a t e r  ava i l ab le  f ro m  a  w a t e r  
so u rc e  a n d  the  a m o u n t  of  w a t e r  r e se rved  b y  a 
federal  w i thd raw a l  is unknow n,  w a te r  r esources  
c a n n o t  be  effect ively m an a g e d .

• A l a s k a ’s  g row ing  p opu la t ion  an d  d e v e lo p m en t  
p r e s s u r e s  h a v e  c a u s e d  w a t e r  s u p p ly  a n d  w a t e r  
r igh t s  confl ic t s  in s evera l  a r e a s  of  u n q u a n t i f i e d  
federal  r eserved  w a t e r  r igh ts .  E xam ples  include  
S i t k a ’s  Ind ian  River  a n d  A n c h o r a g e ’s  Ship 
Creek.

® For  DNR to  effec t ively  m a n a g e  a n d  a l loca te  t h e  
s t a t e ' s  w a t e r  a n d  a d ju d ic a t e  w a t e r  r igh t s ,  i t  is 
nec .  ' s a r y  to  h a v e  t h e  federa l  r e s e r v e d  w a t e r  
r i g h t s  in  A la ska  inven to r ied  a n d  q u a n t i f i e d  by  
t h e  a p p ro p r i a t e  federal  l and  m a n a g e m e n t  a g e n ­
cies in coopera t ion wi th  the  S t a te  of  Alaska.  The  
s t a t e  c a n  t h e n  in t e g r a t e  f edera l  r e s e r v e d  w a t e r  
r i g h t s  w i th  s t a t e  a d m i n i s t r a t i v e l y  a d ju d ic a t e d  
w a t e r  r ig h t s  a n d  m a n a g e  w a t e r  s o u r c e s  w i th  
g r e a t e r  c e r t a in ty .

000



HOW MUCH LAND IN A L A SK A  
H A S FEDERA L RESERV ED  
W ATER RIGH TS?

• Of the  367.7 million acres in Alaska, alm ost 49 
percent, or more th an  178 million acres are 
reserved federal lands which m ay have federal 
reserved w ater rights:

M ilitary land - 2.5 million acres
National Forests - 23.2 million acres
BLM lands - 26.1 million acres
National Parks - 51 million acres
Fish and Wildlife Refuges - 76 million acres

These federal lands are made up of:

For more inform ation about federal reserved w ater rights and application form s for w ater rights, 
please call, write, or come to one of the  following Offices:

DEPARTM ENT OF NATURAL RESOURCES  
DIVISION OF LAND AND W ATER M ANAGEMENT

SOUTHEASTERN REGIONAL OFFICE 
400 Willoughby Avenue 
Suite 400
Juneau , A laska 99801 
465-3400

NORTHERN REGIONAL OFFICE 
4420 A irport Way 
Fairbanks, Alaska 99701 
479-2243

SOUTHCENTRAL REGIONAL OFFICE 
Frontier Building 
3601 C Street, 10th Floor 
Pouch 7-005
Anchorage, Alaska 99510 
561-2020

Mat-Su Area Office 
Century Plaza, Suite 202 
Pouch 874008 
Wasilla, Alaska 99510 
376-4595

DIVISION OF FO R ESTR Y

HAINES AREA OFFICE 
Room 6, Gateway Building 
Main S treet 
Post Office Box 263 
Haines, Alaska 99827 
766-2120

KETCHIKAN AREA OFFICE 
318 NBA Building 
Post Office Box 5220 
Ketchikan, A laska 99901 
225-3070

PETERSBURG AREA OFFICE 
Petersburg S ta te  Office Building 
215 Sing Lee Alley 
Box 1580
Petersburg, A laska 99833 
722-3236

DELTA AREA OFFICE
Mile 267.5 R ichardson Highway
Post Office Box 1149
Delta Junction , Alaska 99737
895-4225

TOK AREA OFFICE 
Mile 124.1 Glenn Highway 
Post Office Box 10 
Tok, Alaska 99780 
883-5134

SOUTHWEST (McGRATH) AREA OFFICE 
McGrath A irport 
Box 130
McGrath, Alaska 99627 
524-3010

KENAI PENINSULA AREA OFFICE 
Mile 92.5 Sterling Highway 
S.R. 2, Box 107 
Soldotna, A laska 99669 
262-7559

COPPER RIVER AREA OFFICE 
Mile 110 Richardson Highway 
Post Office Box 185 
Glennallen, A laska 99588 
822-5534
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