


IN THE HOUSE

HB 18 - training of teachers and principals on the subject of abuse of children -
- H. HESS

*HB 19 (CSHB 19 Jud) - runaway minors - ch. 42 SLA 85

*HB 67 (CSHB 67 Fin Am S) - hearsay evidence from child victims in sex cases -
ch. 41 SLA 85

HB 87 - extending termination date of Council on Domestice Violence and Sexual 
Assault - H. Fin.

*HB 88 (SCS CSHB 88 Fin) - relating to the protection of children (omnibus l 11) - 
ch. 39 SLA 85

HB 174 - requiring training in basic emergency care and the recognition of child 
abuse by all certified teachers - S. HESS

HB 308 - criminal background checks - H. Jud.

HB 330 - establishing a unit in the troopers for the investigation of criminally
exploited and missing children - H. Jud.

IN THE SENATE

*SB 1 (HCS CSSB 1 Jud am II) - relating tc tie jurisdiction of the superior and 
district court - provides, among other things, for concurrent jurisdiction 
over domestic vî. 'ence petitions - ch. 17 SLA 85

SB 8 - personal safety curriculum in public schools - S. Fin.

SB 21 (CSSB 21 HESS) - criminal background checks on employees who come in con­
tact with children - H. HESS

*SB 27 (CSSB 27 'fin) - Special appropriation to Council on Domestic Violence and 
Sexual Assault for training program on sexual ,md physical abuse of minors
- ch. 96 SLA 85

SB 23 (CSSB 28 HESS am) - training program for certain state and school district 
employees on recognition and reporting of child abuse and neglect - H. Rules

*SB 29 (HCS CSSB 29 Rls) - expanding definition of domestic violence - ch. 43 SIA 
85

SB 85 - teacher and principal training on abuse of children - S. St. Aff.

SB 165 - child care centers in state buildings - S. Fin.

SCR 3 (CS SCR 3 HESS) - background checks on school d.. strict employees who con. 
into contact with children - H. Rls.

*SCR 5 - Milk carton information on missing children - Legis. Resolve 6

CHILD ABUSE AID CHILD PROTECTION BILLS



SECTIONS REMOVED FROM HB 88

Section 1

Under existing AS 11.51.100, endangering the 

welfare of a minor, it is class C felony offense for a 

parent or guardian to intentionally desert a child under 

circumstances which place the child in substantial danger 

of injury. This section adds "in the first degree" to the 

title of the existing crime (sec. 2, below, adds a "second 

degree" form of the crime), and expands the law's coverage 

to children under the age of 18 (rather than under age 1 0 ) .

Section 2

This section creates a class A misdemeanor 

crinu. : endangering the welfare of a minor in the second 

degree. A person commits this crime if he has been en­

trusted with the care of a child under 13 and either: (1)

negligently exposes the child to circumstances creating a 

substantial risk of injury or abuse, or (2) negligently 

expo ies the child no physical injury by failing to provide 

the child with necessary care, food, shelter, or medical 

attention. This provision would apply to child care 

providers (such as day care workers) who neglect children 

entrusted to their care oi who allow the children to be 

exposed to dangerous conditions.
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Section 5

This section adds a new statute allowing a 

child's out of court ("hearsay") statement about a sexual 

offense to be introduced, under specified conditions, at 

grand jury proceedings. This would allow the grand jurors 

to hear and consider, for example, a videotaped statement 

given by the child victim immediately after the abuse was 

discovered. The statement must appear reliable and the 

child must either testify at the grand jury, or be "un­

available," as defined in the statute.

A version of this section was adopted in HB 67 

which was enacted as ch. 4] SLA 85.

Sections 7, 8, and 9

Existing AS 12.62.035 authorizes the release o. 

certain criminal conviction records for persons who hold 

3r are applying for paid or volunteer positions which 

would give them supervisory or disciplinary power over a 

child. Sections 7, 8, and 9 of this bill expand the types 

of convictions that may be reported to include all crimes 

that might pose a risk to children. Section 9 allows the 

state to inform an inquiring employer if there is a pend­

ing warrant for the arrest of the employee.

Similar provisions are found in HB 308.

Sections 10 and 11



These sections revise existing law relating to 

curfews for minors. Section 10 provides that only a fine 

may be imposed upon a minor who violates a local curfew; 

no jail sentence may be given. Section 11 provides that 

curfew violations, like traffic and fish and game law vio­

lations, will be handled in an adult criminal court rather 

than in the juvenile justice system.

Under existing law, local communities have the 

authority to establish curfews for minors and to impose 

penalties for violations. Many communities, particularly 

in rural areas, have established curfews in hopes of con­

trolling juvenile activity which might lead to delinquent 

behavior. Present AS 29.43.110, passed in 1962, 

authorizes penalties of up to a $300 fire and 30 days in 

jail for curfew violations. These penalties cannot be 

enforced, however, because the statute conflicts with 

other state laws. Since minors alleged to have committed 

crimes come within the jurisdiction of AS 47.10, curfew 

violations must be handled through the juvenile court, 

which cannot impose fines or terms of imprisonment. Thus, 

juveniles accused of cuifew violations may be adjudicated 

as delinquents, but may not be fined or sentenced as 

indicated in AS 29.43.110.

This bill makes failure to comply with municipal 

curfew ordinances a violation rather than a crime, and 

requires that minors accused of violating curfew 

ordinances be made subject to prosecution, as they
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presently are subject to prosecution for violation of fish 

and game statutes or regulations and traffic laws.

A minor accused of a curfew violation would be 

charged and prosecuted in district court, and would be 

subject to a fine of up to $30C. The court could, or 

course, suspend any portion of the fine and require, as a 

condition of the suspension, that the minor complete a 

reasonable period of community service work or the ful­

fillment of similar reasonable conditions.

[Final version of HB 88 inserted a new section (sec. 

5) amending AG 47.10.010(a). The jurisdiction over a 

child in need of aid procedings is amended to include: the 

child being in need of medical treatment to cure, 

alleviate, or prevent substantial physical harm, or in 

need of treatment for mental harm as evidenced by failure 

to thrive, severe anxiety, depression, withdrawal, or 

untoward aggressive behavior or hostility toward others, 

and the child's parent, guardian, or custodian has 

knowingly failed to provide treatment; and children who 

have been or are in imminent and substantial danger of 

being sexually abused.]

Section 12

Under AS 47.10.081, before a juvenile court may 

"dispose of" (sentence) a delinquent minor, all parties 

must receive a predisposition report. This report is
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prepared by a DFYS worker. Section 12 amends AS 

47.10.081(c) to provide that the report must be provided 

to all parties two (rather than 10) working days before 

the hearing.

Section 14

Section 7 of the final version of HE 88 modified 

considerably the original provisions of this section. The 

original provisions relaxed the 12 hour time frame on DFYS 

for filing petitions when a minor is taken into emergency 

custody. Language was also included which allowed DFYS 

discretion in filing petitions when emergency custody was 

assumed and then found not to be necessary.

The final version still requires the department to 

notify the parents within 12 hours and file a "child in 

need of aid" petition within 12 hours after custody was 

assumed if custody will continue. If, however, the

department decides to return the child to the parents or 

guardian within 12 hours after assuming custody, the

department needs only to f j le a report with the court 

which explains why the child was taken into custody. When 

a petition is filed, the court must open a file on the 

matter. However, when a report is provided the court, no

file is opened but the court is advised as to the

justification for the temporary custody.

Section 15
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Section 15 defines the term "sexual abuse" for 

purposes of civil child in need of aid (CINA) proceedings 

under AS 47. Although the term "sexual abuse" is now used 

in AS 47, it is not defined. The proposed definition 

would prevent constitutional challenges to the state's 

assumption of jurisdiction over children who are sexually 

abused by their parents.

To allow DFYS intervention in all cases of sus­

pected sexual abuse, the definition is quite broad. It 

includes all sexual conduct which is also a crime. Other 

forms of touching are also included, but conduct 

reasonably necessary for normal caretaker or medical 

responsibilities is excluded CINA proceedings focus on 

the ill-effects of sexualized contacts and overtures by a 

child's parents. The provisions in AS 47 are intended to 

protect against the mental and emotional harm which 

results from inappropriate sexual contact between a parent 

and a child. Thus, it is important that reasonable per­

ceptions of the child be considered by the court in deter­

mining whether or not sexual abuse has occurred. The pro­

posed definition specifically allows for this.

Section 16

I chough existing law allows DFYS intervention 

to protect children from mental harm, it does not require 

that the harm be reported by professionals as is the case 

with neglect and physical and sexual abuse. This section
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will correct that deficiency. Together with sec. 23, 

which clearly defines "mental injury," this change will 

provide greater protection for children who have suffered 

observable mental injury, by increasing the reporting of 

such incidents.

Section 17

This section was adopted somewhat intact as 

section 8 of the final version v/ith the following changes, 

paragraph by paragraph:

(2) retained old language but added "of public and 

private schools";

(3) retained old language, i.e., social workers;

(7) - (10) were deleted and a new paragraph added to 

include "paid employees of domestic violence and sexual 

assault programs, and crisis intervention and prevention 

programs as defined in AS 18.66.900."

[The final version inserted two new sections as 

secs. 9 and 10.

Sec. 9 was a housekeeping change and replaced 

"nonprofessional" with "nonoccupational".

Sec. 10 provided that religious healing 

practitioners are not required to report as neglect of a 

child the failure to provide medical attention, if the 

child is treated by spiritual means.]
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Section 18

Under present law, persons in the categories 

j. ~ted in AS 47. 17.020(a) are required to report suspected 

child abuse or neglect only if the abuse or neglect is 

caused by or tributable to the actions of a person "re­

sponsible for the child'^ welfare." See AS 47.17.070(1) 

and (7). Thus, harm caused by a person not related to the 

child or residing in the child's home need not be reported 

to DFYS.

Section 13 adds a new section to the statutes: 

reports to law enforcement agencies. If a person listed 

in AS 47.17.020 (the general reporting statute) has reason 

to believe that a child has suffered harm as a result of 

injury, neglect, or exploitation by someone other than a 

family member or caretaker, the person must report that 

h '.rm to a iaw enforcement officer (rather than DFYS) .

Section 19

Section 19 amends the immunity provision in ex­

isting AS 47. 17.050 to make it clear that a person who 

makes a child abuse report in good faith, and whose infor­

mation or testimony is used in connection with criminal 

prosecution of the offender, as well as in a civil pro­

ceeding, is immune from liability for making the report. 

This clarification is necessary as a result of the appel­

late court's decision in State v. R.K. and Wetherhorn, 683 

P.2d 269 (Alaska App. 1984). The Wetherhorn court held



that the phrase "judicial proceeding," as used in AS 47.- 

17.060 'dealing with evidence that is not privileged), 

refers only to civil proceedings —  i.e., "child protec­

tion proceedings" —  under AS 47.10 ("Delinquent Minors 

and Children in Need of Aid"). 683 P.2d at 280.

Section 20

This section of the bill clarifies existing law 

regarding evidence that may be admitted in civil or crimi­

nal proceedings regarding the abuse of a child. The 

amendment abrogates some evidentiary privileges that pre­

vent the introduction of evidence of harm. The clergyman 

privilege would not apply if the communication was made 

during the course of counseling sessions (rather than in 

furtherance of a religious practice).

[A new section was added in the final version 

amending AS 47.17.064 which allows for the taking of 

pb /tos and X-rays of a child believed to have suffered 

physical harm as a result of child abuse or neglect. 

While parental permission is not necessary, the parents, 

guardian or custodian must be notified after the photo or 

X-ray is tai.en.]

Section 23

This section amends the existing definition of 

"child abuse or neglect" to include mental injury caused
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by a person responsible for the child's welfare. The ra­

tionale for including "mental injury is described in con­

nection with sec. 16, above.

Section 27

New AS 12.40.050, contained in sec. 5 of this 

bill, allows the introduction under certain circumstances 

of hearsay evidence of a child's statement in grand jury 

proceedings for sexual offenses against children. Section 

28 indicates that this would have the effect of altering a 

court rule of criminal procedure. A two-thirds vote of 

each house is thus required rn this section of the bill, 

under art. IV, sec. 15 of the Alaska Constitution.

See HB 67 (ch. 41 SLA 85).

Section 28

This section states that the changes proposed in 

sec. 20 of the bill would amend Alaska Rules of Evidence

504, 505, and 506 by preventing the application of the

physician-patient privilege and the husband-wife privi­

lege, and by limiting the application of the clergyman 

privilege, in civil or criminal proceedings arising from 

reports of abuse made under AS 47.17. A two-thirds vote 

of each house is required for passage of this section.
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January 18, 1985

r S  f • "^  The Honorable Ben Grussendorf
Speaker of the House 
Alaska State Legislature 
Pouch V
Juneau, AK 99811 

Dear Representative Grussendorf:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill which will enhance 
the state's ability to protect children who have been the 
victims of child abuse or neglect. The bill makes numerous 
changes to existing civil and criminal laws, and adds some 
badly needed provisions. A section-by-section analysis of 
the bill, explaining the reasons for and effect of the 
proposed changes, appears below.

In brief summary, secs. 1 and 2 of the bill create a new 
crime, endangering the welfare of a minor in the second 
degree, which would make it a crime for a daycare worker or 
other person entrusted with the care of a child to neg- •
ligently expose the child to substantial risk of injury or 
to injure a child by unlawfully failing to provide the child 
with necessary food, care, clothing, or shelter. Section 3 
strengthens existing law prohibiting sale and distribution 
o f child pornography, and sec. 4 makes some technical 
amendments to an existing law which expands the statute of 

V-.. ̂ limitations in prosecutions for certain sexual offenses
»V ’ against children. -• • • i '-
\; .

Section 5 adds a new statute to existing law, to allow the :v'.; 
introduction of certain hearsay evidence in grand jury 
prosecutions for sexual offenses ag \inst children. Section 
6 makes it clear that Alaska's "rape shield" statute applies 
to child victims as well as to adult victims. Sections 7,
.8, and 9 expand existing law regarding a criminal records 
check of persons employed in positions of authority over 
children. Sections 10 and 11 revise the law regarding 
curfew violations; and sec. 12 revises the procedures for 
submission of predisposition reports in delinquency proceed­
ings .

Section 13 and 14 revise existing procedures'requiring the
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Department of Health and Social Services, division of family 
and youth services (DFYS), to file a court petition to 
assume emergency custody of an abused or neglected child. 
Section 15 adds . definition of "sexual abuse" to the child 
abuse reporting laws, and secs. 16 and 23 add "mental 
injury" to the types of harm that must be reported. Sec­
tions 17, 18, 24, and 25 expand the classes of persons who 
are required under the law to report cases of suspected 
child abuse. Section 19 clarifies that a person who submits 
a report of abuse or neglect in good faith is immune from 
civil or criminal liability.

Section 20 abolishes the application of some evidentiary 
privileges that prevent the introduction of evidence in 
child abuse proceedings. Section 22 authorizes the state to 
seek an injunction prohibiting a person who has abused 
children in the past from having contact with a child not 
related to him. Section 26 allows the srate to establish 
regulations devising a system of civil fines to enhance 
enforcement of child care licensing laws. Sections 27 and 
23 describe the effect of two sections of the bill that 
would amend court rules.
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Section 3
Under AS .11.61.125, enacted in 1933/ it is a class 

C felony offense to bring child pornography (visual depic­
tions of children engaged in sex acts) into the state for 
sale or distribution. The law also prohibits possession or 
publication of such material with intent to sell it. As 
presently written, however, AS 11.61.125 does not explicitly 
prohibit the sale of child pornography. This omission makes 
prosecution under the new law more difficult. For example, 
who "possessed" illicit material sold over a bookstore 
counter? The store .owner, or the clerk who actually made 
the sale? Under current law the answer is not clear.
Section 3 of the bill clears up this ambiguity, and streng­
thens existing law, by explicitly including sale, distribu­
tion, or exhibition of child pornography for profit among 
the acts prohibited by law. '

Section 4
AS 12.10.020(c), enacted in 1983, extended the 

general five-year statute of limitations for sex crimes
against children. Under certain circumstances, a crime of
this nature can be prosecuted up to 10 years after it was 
committed. This extension was adopted because, under the 
prior law, the five-year limitation period often expired 
before the child victim became old enough to report the 
assault. This was especially true when the victim was a 
very young child. Section 4 of this bill amends the lan­
guage of AS 12.10.020 to include prostitution ^elated of­
fenses among those offenses to which the extension applies. 
The amended language also includes offenses committed under 
sections of the criminal code that were repealed when the 
laws relating to sexual offenses against children were 
revised in 1983.

Section 5
This section add4 a new statute alloVing a child's 

out of cburt ("hearsay") statement about a sexual offense to 
be introduced, under specified conditions, at grand jury 
proceedings. ' This would allow the grand jurorsXto hear and 

>/bonsider,. lior /example, a videotaped .statement given by the 
fcty^hild victim immediately ‘afteV. the 'abuse was yiscovered. 
p  The statement must appear reliable and the child must either 

j  testify at the grand jury, or be "unavailable," V s defined
I Lfl in the statute. Adoption of r^is measure wilA help to

s j f i ' reduce the number of times a young\child must be interviewed
or testify aboub an assault, and will bring AlaskaXs proce­
dure more in line with procedures \used in other jurisdic­
tions .
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Section 6
AS 12.45.045, which limits the introduction in a 

sexual assault trial of evidence of the victim's previous 
sexual ''conduct, was adopted in 1978 as part of the new 
criminal code. Virtually all states have adopted some 
version of such a "rape shield" statute. The statute is 
designed to protect the sexual assault victim from unwar­
ranted invasion into her private life. As originally
adopted in the new criminal code, serious sexual offenses 
against children were included in the general sexual assault 
statutes. The protections included in AS 12.45.045 thus 
applied in child abuse cases as well as adult rape cases.

In 1983 the criminal laws regarding sexual of­
fenses against children were revised; most sexual offenses 
against children are now called "sexual abuse of a minor" in 
one of four degrees. Unfortunately, the language of
AS 12.45.045 was not altered to reflect the new designation 
for sexual crimes against children. Section 6 of this bill 
amends the statute to make it clear that the protections
accorded to adult victims of a sexual assault apply to child 
victims as well.

Section^ 7, 8, and 9 \ \V  Existing AS 12.6^.035 authorizes \ h e  release of
certain criminal convictionVrecords for persons who hold or 
are applying for paid or volunteer positions which would 
give them 'supervisory or disciplinary power aver a child. 
Sections 7\ 8, and 9 of this bill expand the types,, of 
convictions Vhat may be reported to include all\crimes that 
might pose a\risk to children.! Section 9 allows the state 
to inform an\ inquiring employer if there is\ a pending 
warrant for th! arrest of the employee. _ \

Sections 10 andyLl \ \
_ r— - These \sections revise existing law relating to 

^burfews ̂ .for minors. Section 10 provides that only a fine 
liiay be imposed upon a minor who violates a local curfew; no 
jail sentence may ce given. Section, 11 provides that curfew 
violations, like traffic and fish and game law violations, 
will be handled in\an adult criminal, court rather tihan in 
the juvenile justice^ system. \- - A ' r • tL-:

Under "'existing law, local \ communities have the
authority to establish curfews for minors and to impose 
penalties for violations. Many communities, particularly in 
rural areas, have established curfews in hopes of con­
trolling juvenile activity which might\ lead to delinquent 
behavior, and in hopes\of providing protection for chilaren 
and promoting family ^responsibility and unit. Present 
AS 29.43.110, passed in U962, authorizes!penalties of up\to 
a $300 fine and 30 days in jail for curfew violations. \
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Thesd penalties cannot be enforced, however, because the 
statute conflicts with other state laws. Since minors 
alleged to have commit’ted crimes come within the jurisdic­
tion af AS 47.10, curfew violations must b'e handled through 
the juyenile court, which cannot impose fines or terms of 
imprisonment. Thus, juveniles accused of Curfew violations 
may be \adjudicated as delinquents, but may! not be fined or 
sentenced as indicated in AS 29.43.110. \ -

AS 29.43.110 reflects an outmoded approach to 
family and behavioral problems of youth. The intent of both 
federal 4nd state laws passed wirhin the last 15 years has
been to |limit the unnecessary detention o!f nondelinquent 
juveniles1, through the decriminalization of istatus offenses 
such as 'curfew violations. This is good jpublic policy, 
especially since Alaska's: juvenile detention^ facilities are 
already oyercrowded by youth requiring secure detention in 
order to protect either the public or themselVes.

lln order to remove an anomolous provision from the 
state statutes, and at the same time provide'municipalities 
with an effective method', of enforcing curfews, this bill 
makes failure to comply with municipal curfey ordinances a 
violation (rather than a [ crime, and requires that minors 
accused of I violating curfew ordinances be made subject to 
prosecution, as they presently are subject bo prosecution 
for violation of fish and game statutes or regulations and 
traffic laws. |

Al minor accused, of a curfew violation
charged and 
subject to 
course, sus 
condition 
reasonable 
fillment

prosecuted in district 
a fine of up! to $300.

court, and
The coulrt

pend any portion of the fine 
o'|f the suspension, that the 

eriod of comnyinity service 
ot| similar reasonable

and r 
minor 
work 

conditions.
reduce 
This is

would
would
could,

be
be
of

equire, as a 
complete a 

or the ful- 
This would 
violators.unnecessary detentibn of juvenile curfiw 

particularly important in rural areas were juveniles 
detained fori such violations are held in adult jails which

uired sight and sound separation, 
curfew violations are dealt with 
them to" be handled by local law 
judges. Communities! would have

f y , ' )

may not prov 
It would als 
expeditiousl 
enforcement 
greater flexi 
be met by vio

de legally req 
ensure that 
by allowing

fficers 'and 
lility in developing appropriate 
.ators.

conditions

before a juvenilfe
Section 12

Und^r AS 47.10.08  ̂ —
"dispose of" ftsentence) a delinquent minor, all 
receive a "predisposition repbrt. This report is
' . • v n r v p  l - ' - T '  n  arAonrle AC A 1  1 0 . 0 8 1  (C

parties
‘'a'1 DFYS worker. \ Section 
that the report must be

12 amends AS 47, 
provided to all

to

court may 
parties must, 
prepared by 
to provide 

wo (rather

V'-v.I

- A



than Ml) working days before the hearing. \
\  The present lO-'day requirement presents consid­

erable practical problems, 'bnd often requires a\delav in the 
disposition proceedings. Ir̂  delinquency dispositions where 
there are\30 or less calendar days between adjudication and 
disposition, investigating probation officers may\have fewer 
working days to complete theiA investigation and prepare the 
disposition Vreport than the \parties have to review the 
document pricer co court. The ten day requirement also 
eliminates any^ possibility of a\ practical effort to reduce 
the total time between adjudication and disposition for 
those children 'detailed during that process.

The present "10-dav rule'\ has resulted in length­
ening periods o£v detention because additional time is
necessary to complete predisposition investigations and 
disposition hearing's must be postpone!. While there is no 
question that parties to a dispositions^ hearing, including a 
child's attorney, must have prior access to investigative 
reports, a full 10 da^s of advanced availability is unneces­
sary. Two full workihq days should be sufficient time to
allow all parties to ca

Section 13
This section

ing emergency ̂ custody in neglect cases to conform to the 
same standard "used in abuse cases. It would thus allow
earlier emergency intervention to protect neglected child­
ren. It would also allow assumption of custody of neglected 
children who need immediate medical attention rather than 
requiring that their life be endangered.

Section 14
 ------ Section i'4 of •' the bill • "modifies the time con­
straints upon DFYS for filing of petitions when a minor is 
taken into emergency custody._ The modification relaxes the 
^tame-frame >r„(in conformity with current practices “ in'i 
Anchorage) to allow a petition to be filed on the next
business day following the assumption of custody of the
minor. The Anchorage courts have permitted this practice 
for several years, notwithstanding the requirement in cur­
rent law that the petition be filed within 12 hours after 
the minor has been taken into custody. Practices around the 
state vary, and a recent legislative audit report strongly 

^suggests that practices should be made uniform throughout
the state.

In those courts that interpret the 12-hour re­
quirement literally, cases are brought before magistrates on 
weekends and holidays. The initial probable cause de­
termination is usually not made by the magistrate, however;

:efully review the report.

would chance the standard for assurn-
\
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the case is held over to the next business day. Although 
there is some minimal screening which occurs when the case 
appears before the magistrate, the same issue is addressed 
again on the next business day before a judge or special 
master. The advantage of the proposed change is that it 
prevents this additional hearing, and allows the socir1 
worker to perform the many tasks needed after emergency 
custody is assumed (making arrangements for placement and 
medical or other care as needed), while still requiring that 
the so.rial worker attempt to immediately notify the parent 
of the assumption of custody,.

Section 14 also includes language that allows DFYS 
discretion in filing petitions when emergency custody has 
been assumed in situations that do not require continued 
protective custody or DFYS involvement. These instances 
constitute a small percentage of the emergency custody 
cases, and involve situations in which a primary or tempor- 
w.ry caretaker has allowed the child to wander off and the 
child is discovered by parties who do not know the family. 
Under current law, in order to provide temporary shelter for 
the child until parents are located, .DFYS must assume 
emergency custody. A request to dismiss is often filed with 
the petition in these situations, and the petition is filed 
only because the present stattje appears to require it. This 
section eliminates the need for this unnecessary paperwork.
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'Section 15 'defines the terra "sexual 
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•V \ \Section 16 \ \
\ Although existing* lav/ allows DFYS intervention to 

protect children from mental harm, it does not require that 
the harm'-^e reported by professionals as is the \case with 
neglect and physical and sexual abuse. This section will 
correct that deficiency. Together with sec. 23„ which 
clearly defines "mental injuryv, " this change will \provide 
greater protection for childrenxwh° have suffered observable 
mental injury'^ by increasing the reporting of such\ inci­
dents. Similar provisions are included in the statuses of 
47 other states.., and inclusion in, child protection lav/s is 
encouraged by federal policies and\law. \

Section 17
This section revises and expands existing law 

requiring persons in certain professions to report to DFYS 
suspected abuse of a child by a parent or other caretaker.
Under existing law, a significant number of persons who 
regularly have access to information that a child has suf­
fered harm as the result of abuse or neglect by a caretaker 
are not required to report that information. The revised 
statute focuses upon those individuals who regularly have 
contact with a child, or a child's family, and are therefore 
in a position to gain knowledge of child abuse and neglect.
These changes are needed to insure that all children abused 
or neglected by caretakers come to the attention of DFYS.

The word "professional" has been deleted from 
AS 47.17.020(a), since many persons who have regular access 
to children and information about harm are considered 
para-professionals. Paragraph (a)(2) of A f 47. 17.020 has 
been expanded to include all employees or volunteers of 
private or public schools, not just teachers or adminis­
trative staff. The term "social workers" in existing
paragraph (a) (3) has been expanded to include all human '*
service providers (defined in sec. 25) . • -

In paragraph (a)(6), "licensed day care providers 
and paid staff" .has been broadened to include all child care ) 
providers, including foster parents. This change is recom­
mended because many persons who regularly provide day care ... 
services need not be licensed under existing law, and 
b e c a u s e  children are cared for in a number of situations
other t.ian day care or foster care. Reference to "licensed 
foster care providers" has been eliminated from paragraph 
(a) (7) , because they are now included in the scope of
(a) (6) . Instead, (a) (7) requires all counselors, licensed 
and unlicensed, to report suspected instances of child 
abuse. Present law applies to psychiatrists and psycholo- ......
gists (as "practitioners of the healing arts"), but not to 
other individuals who regularly counsel families or child-
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re'). New paragraphs (a) (8) —  (10) add other categories of 
persons required to report.

Section 18
under present law* persons in bne categoriesV,

listed in As 47. 17.020(a) are! required to report suspected 
child abuse\ or neglect only \ if the abuse dr neglect is 
caused by or attributable to phe actions of ^ person "re­
sponsible for the child's welfare." See AS 47.17.070(1) and 
(7). Thus, hVrm caused by a person not related'^to the child 
or residing in the child's home need not be '.reported to 
DFYS. \ \ \

Section 18 of this bill adds a new section to the 
statutes: reports to law enforcement agencies. £f a person 
listed in AS 41.17.020 (the general reporting statute) has 
reason to belieye that a child has suffered harm a result 
of injury, neglect, or exploitation by someone other than a 
family member or\caretaker, the person must report\that harm 
to a law enforcement officer (rather than DFYS) . \ The* law 
should require tljat all instances', of abuse or neglect be 
reported to the 'authorities, not \ just intrafamily abuse. 
All children shouUd be protected \under the law, '.without 
regard to the identity of the perpetrator or the r<Alat.ion- 
ship to the child victim.

New subsec. (C\) requires film processors to rs.-port 
suspected cases of child pornography to law enforcement 
authorities for investigation. Several other states have 
such a requirement. On at least one occasion in the past, 
an Alaska man who photographed a young child encaged in sex 
acts with him was apprehended as a result of a similar 
reporting requirement in another state. A person who 
knowingly fails to make a report as required in this section 
is guilty of a class B misdemeanor under AS 47.17.068 (see 
■ s e c . 21, below) ■ -

Section 19
Section 19 amends the immunity provision in ex­

isting AS 4A.17.050 to make it alear that a person who makes 
a child abuse report in good faith, and whose information or 
testimony is Vsed in connection with criminal prosecution of. 
the offender,\ as well as in a cVvil proceeding, rs'T immune \  
from liability^for making the report. This clarification is 
necessary as a\ result of the appellate court's decision in 
State v. R.H. \and Wetherhorn, 683 P.2d 269 (Alaska\ App. 
1984). The Wetherhorn court held that the phrase "judicial 
proceeding," as ysed in AS 47.17.06(A (dealing with evidence 
that is not privileged), refers onBy to civil proceedings 
—  i.e., "child protection proceedings" under AS 47.10 
("Delinquent Minors and Children in Need of Aid"). 683 PL 2d 
at 280. ' \ ’ V
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Section 20 \
\ This section of\the bill clarifies existing law 

regarding evidence that mav\be admitted in civil or criminal 
proceedings regarding the abuse of a child. The\amendment 
abrogates', some evidentiary \ privileges that prevent the 
introduction of evidence of f\arm. The clergyman privilege 
would not \apply if the communication was made during the 
course of (Counselling sessions'^ (rather than in furtherance 

n of a religioVs practice). \  \

Section 21 '
This section contains a comormmcr amendment

extending existing "B" misdemeanor penalties for failure to 
" ' report suspected child abuse, as explained above regarding
* ' sec. 18.

Section 22
Section 22 of this bill provides broad authority 

to the state to enjoin or limit persons who endanger chil­
dren in the ways specified from having contact with chil­
dren. While there may be common law authority for this 
view, statutory confirmation of this authority removes one 
issue from possible litigation in cases where the attorney 
general chooses to bring an action to enjoin or limit a 
person from contact with children. Thr addresses the 
problem of no regulation of day care prcv ..rs who care for 
less than five children without burdening the public with 
regulation of all day care providers.

Section 23 t, "
\This section abends the existing definition of

"child abusp or neglect" tb include mental in jury \paused by 
a person responsible for th^ child's welfare. The rationale 
for including "mental .-injury" vis described in connection
with sec. 16,\above. \ '

Section 24
Existing lav; requires "practitioners of the

-healing arts" to report suspected child abuse or neglect. 
This section expands the definition of this term to include 
nurse practitioners and physician's assistants. Although 
these health care professionals are considered included in 
the current definition, this amendment clears up any pos­
sible uncertainty by specifically referring to persons who 
hold these positions.

Section 25
This section adds new definitions related to the 

expanded classes of persons who must report child abuse (see 
secs. 17 and 18 of the bill)



Section X o
Section 26 of this bill makes two changes. First, 

AS 47.35.070(a) is amended to bring this statute into 
conformity with the criminal code by making violations of 
child care licensing statutes and regulations a class “B 
misdemeanor. Second,'subsec. (b) adds language that gives 
statutory authority to the Department of Health and Social 
Services to establish a^system of civil enforcement (includ­
ing the levy of up to $200 daily in civil penalties) for 
violations of its licensing statutes and regulations.

This authority will provide the department with a 
valuable regulatory tool. Presently, the department has 
only two choices with respect to licensees who violate 
statutes and regulations. The department can either revoke 
the license or do nothing. While the department can require 
the licensee to establish a plan of correction for viola­
tions,. its only lever to enforce this requirement is the 
authority to revoke the license. If a system of civil 
penalties existed, the department would have the additional 
tool of fining licensees for minor violations of regulations 
and statutes. The new language makes it clear that imposi­
tion of a civil penalty would not preclude criminal prosecu­
tion in appropriate circumstances.

Section I  I  /
Mew AS 12.40.050, contained in sec. 5 of /this 

bill, allows the introduction under certain circumstances of 
hearsay evidence/ of a child's statement in grand/ jury 
proceedings for sexual offenses against children. ^ection 
28 indicates than: this v/ould have/ the effect of altering a 
court rule of criminal procedure ./A two-thirds vote/of each 
house is thus /required on this /Section of the h i y i ,  under 
art. IV, sec. L 5 of the Alaska Constitution.

Section A i
This section states/ that the changes /proposed in 

sec. 20 of/the bill would amend Alaska Rules/of Evidence 
504 ,~'305, /and 506 by preventing the applic/tion of the 
physicianypatient privilege/and the husband-w/fe privilege, 
and by limiting the applic/tion of the clerg/man privilege, 
in civil/ or criminal pro/ edings arising /rora reports of 
abuse made under AS 47.17/ A two-thirds vq/ce of each house 
is required for passage </ f this section.



The problems related to the protection of children
are among the most serious lacing our society. Therefore, I
urge your prompt, thoughtrul, and favorable consideration of 
this measure.

Sincerely,

Governor



SECTIONAL ANALYSIS FOR

SENATE CS FOR CS FOR HOUSE FOR HB 88 (FINANCE)

Sections 1 and 2.

These two sections relate to the crime of distribution of child 
pornography and the definition of "distribution". The wording 
contained in these sections is based on a recent United States 
Supreme Court case, New York v Ferber, 458 U.S. 747 (1982), which 
allows the state to constitutionally regulate the production and 
distribution of material that depicts children engaged in sexual 
activity even when the material is not legally obscene.

Section 3.

This section allows prosecutions under AS 11.41.410 - 11.41.460 
(sexual offenses), AS 11.66.110 - 11.66.130 (prostitution) and 
former AS 11.41.430 or former AS 11.51.130(a)(4) (formerly sexual 
assault and contributing to the delinquency of a minor), for an 
offense committed against a person under the age of 16. Prosecution 
may be commenced within one year after the crime is reported to a 
peace officer or the person reaches the age of 16 which ever 
occurs first. The period of limitation is not extended by more 
than five years.

Section 4.

AS 12.45.045, evidence of past sexual conduct in trials for 
sexual offenses, is amended to include, sexual abuse of a minor 
in any degree, or unlawful exploitation of a minor, or any 
attempt to commit any of these crimes. This statute^ provides 
for an in camera hearing to determine the admissibility of 
evidence.

Section 5.

The jurisdiction over a child in need of aid prec^Sings is 
amended to include: the child being in need of medical treatment 
to cure, alleviate, or prevent substantial physical.harm, or in )
need of treatment for mental harm as evidenced by failure to 
thrive, severe anxiety, depression, withdrawal, or untoward 
aggressive behavior or hostility toward others, and the child's 
parent, guardian, or custodian has knowingly failed to provide 
treatment; and children which have been or are in imminent and 
substantial danger of being sexually abused.



Section 6.

This section rewrites the circumstances under which the Department 
of Health and Social Services may take emergency custody of a 
minor. AS 47.10.142(a)(2) allows the department to take emergency 
custody of minors that have been abandoned, or grossly neglected 
by their parents or guardian, if the department determines that 
immediate removal from the minor's surrounding is necessary to 
protect the minor's life, or provide immediate necessary medical 
attention. Previously the wording of this subsection read, "s 
that immediate removal from the minor's surrounding is, in the 
determination of the department, necessary to protect the minor's 
life." This is a minor change in the wording.

_ Section 7.

This section modifies the procedure that the Department of Health 
and Social Services must follow when children are taken into 
their custody. Presently the person having custody of the child 
and the court must be notified immediately, and in no event more 
than 12 hours after the child is taken into custody. The court 
must be notified through the filing of a "child in need of aid" 
petition.

Senate CS for CS HB 83(Finance) still requires the department to 
notify the parents within 12 hours and file a "child in need of 
aid" petition within 12 hours after custody was assumed if 
custody will continue.., if, however, the department decides to 
return the child to w&iir parents or guardian^ within 12 hours 
after custody was assumed, the department need only file a report 
with the court which explains why the child was taken into 
custody. When a petition is filed, the court must open a file on 
the matter, However, when a report is provided the court, no file 
is opened, but the court is advised as to the justification for 
the temporary custody.

This amendment ensures that justification for assuming custody of 
chile ren will always be promptly presented to the court. Protection 
of the child, notification to the parents, justification to the 
court, and reasonable procedures for the department are all 

^assured under this amendment. . '

Section 8.'

This section expands the list of individuals required to report 
instances of child abuse or neglect to the nearest office of the 
department. Presently school teachers and school administrative 
staff members must reportj Senate CS for CS HB 88 (Finance)
specifically designates that this applies to both public and 
private schools. In addition, child care providers, not just 
licensed day care providers, must report. Finally, paid employees 
of domestic violence and sexual assault programs and crisis 
prevention programs are required to report.
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Section 9.

This section primarily iepresents housekeeping changes and 
replaces "non-occupational" for "nonj.rofessional" .

Section 10.

This section provides that religious healing practitioners are 
not required to report as neglect of a child the failure to 
provide medical attention to the child, if the child is provided 
treatment solely by spiritual means.

Section 11.

This section makes it mandatory for persons who process or 
produce visual or printed matter containing child pornography to 
report to law enforcement.

Section 12.

This section allows for the taking of photographs and x-rays of a 
child believed to have suffered physical harm as a result of 
child abuse or neglect. While parental permission is not necessary, 
the parents, guardian or custodian must be notified after the 
photograph or x-ray is taken.

Section 13.

This section provides that a person who knowingnfails or refuses 
to report an incidence of harm is guilty of a class B misdemeanor. 
This section deletes "willfully" which is no longer used.

Section 14.

Protective injunctions may be sought in cases against persons who 
have physically abused a child, or engaged in conduct that 
constitute^ clear and present danger to the mental, emotional,(/v 
physical welfare of a child. The purpose of this section is to:r_. 
give the Department of Law the ability to enjoin persons from 
association with children in the event that it is proved by a 
preponderance of the evidence that the person has committed the 
act.

Section 15.

The definition of practitioner cf the healing arts is expanded to 
include: dental hygienists,, nurse practitioners, physician's 
assistants and psychological associates. This definition is used 
for the required recording under AS 47.17.020.

Section 16.

Definitions for "child care provider", "organization" and "per~ons 
responsible for the child's welfare" are provided.



Section 17.

This section provides that violations of Title 47 or a regulation 
adopted under that chapter will be prosecuted as a class B 
misdemeanor. The prior fine under this section is deleted.

Section 18.

A system of civil enforcement may be adopted by the department 
for violations of a licensing statute or licensing regulation. 
This is seen as a needed provision for ensuring compliance by 
licensed day care facilit _es.

Section 19.

This Act takes effect July 1, 1985.



SECTION-BY-SECTION ANALYSIS

Section I
Under existing AS 11.51.100, endangering the 

welfare of a minor, it is class C felony offense for a 
parent or guardian to intentionally desert a child under
circumstances which place the child in substantial danger of 
injury. Section 1 of this bill adds "in the first degree" 
to the title of the existing crime (sec. 2, below, adds a 
"second degree" form of the crime), expands the law's 
coverage to children under the age of 12 (rather than under 
age 10) and adds to the section a person "responsible for 
the welfare of a child".

Section 2
This section creates a new class A misdemeanor

crime: endangering the welfare of a minor in the second
degree. A person commits this crime if the person is a 
parent or guardian or is responsible for the welfare of a 
child under 12 and either: (1) negligently exposes the child
to circumstances creating a substantial risk of injury or 
abuse, or (2) negligently exposes the child to physical 
injury by failing to provide the child with necessary care, 
food, shelter, or medical attention.

Section 3
Adds a new definition to Title 11, exactly like 

the one in 47.17.070, for "person responsible for the 
- .lfare of a minor".

Sections 4 and 5
Under AS 11.61.125, enacted in 1983, it is a class 

C felony offense to bring child pornography (visual depic­
tions of child ren engaged in sex acts) into the state for 
sale or distribution. The law also prohibits possession or 
publication of such material with intent to sell it. As 
presently written, however, AS 11.61.125 does not explicitly 
prohibit the sale of child pornography. Section 4 streng­
thens existing law, by explicit’y prohibiting sale, and 
further, prohibits sale and distribution whether or not for 
commercial consideration.

Section 6
AS 12.10.020(c), enacted in 1983, extended the 

general five-year statute of limitations for sex crimes 
agairst children. Under certain circumstances, a crime of 
this nature can be prosecuted up to 10 years after it was 
committed. This extension was adopted because, under the 
prior law, the five-year limitation period often expired 
befo’.e the child victim became old enough to report the 
assault. This was especially true when the victim was a 
very young child. Section 6 of this bill amends the

C S H B  88 ( H E S S ) ,  R e l a t i n g  to the p r o t e c t i o n  of c h i l d r e n



language of AS 12.10.020 to include prostitution related of­
fenses among those offenses to which the extension applies. 
The amended language also includes offenses committed under 
sections of the criminal code that were repealed when the 
laws relating to sexual offenses against children were 
revised in 1983.

Section 7
AS 12.45.045, which limits the introduction in a 

sexual assault trial of evidence of the victim's previous 
sexual conduct, was adopted in 1 978 as part of the new 
criminal code. Virtually all states have adopted some 
version of such a "rape shield" statute. The statute is
designed to protect the sexual assault victim from unwar­
ranted invasion into her private life. As originally
adopted in the new criminal code, seriouc sexual cffenses
against children were include! in the general sexual assault 
statutes. The protections included in AS 12.45.045 thus 
applied in child abuse cases as well as adult rape cases.

In 1983 the criminal laws regarding sexual of­
fenses against children were revised; most sexual offenses 
against children are now called "sexual abuse of a minor" in 
one of four degrees. Unfortunately, the language of 
AS 12.45.045 was not altered to reflect the new designation 
for sexual crimes against children. Section 7 of this bill 
amends the statute to make it clear that the protections
accorded to adult victims of a sexual assault apply to child 
victims as well.

One mxnor change was made in House HESS 
subcommittee, the word "may" on page 3, lin 4 was changed 
to "shall".

Section 8
Under AS 47.10.081, before a juvenile court may 

"dispose of" (sentence) a delinquent minor, all parties must 
receive a predisposition report. This report is prepared by 
a DFYS worker. Section 8 amends AS 47.10.081(c) to provide
that the report must be provided to all parties six (rather
than 10) working days before the hearing.

The present 10-day requirement presents consid­
erable practical problems, and often requires a delay in the 
disposition proceedings. In delinquency dispositions where 
there are 30 or less calendar days between adjudication and 
disposition, investigating probation officers may have fewer 
working days to complete their investigation and prepare the 
disposition report than the parties have to review the 
document prior to court. The ten day requirement also 
eliminates any possibility of a practical effort to reduce 
the total time between adjudication and disposition for 
those children detailed during that process. The present
"10-day rule" has resulted in lengthening periods of
detention because additional time is necessary to complete
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predisposition investigations -isposition hearings must
be postponed.

Section 9
This section would change the standard for assum­

ing emergency custody in neglect cases to conform to the 
same standard used in abuse cases. It would thus allow 
earlier emergency intervention to protect neglected child­
ren. It would also allow assumption of custody of neglected 
children who need immediate medical attention rather than 
requiring that their life be endangered.

Section 10
Section 10 allows DFYS discretion in filing 

petitions when emergency custody has been assumed in 
situations that do not require continued protective custody 
or DFYS involvement. These instances constitute a small
percentage of the emergency custody cases, and involve 
situations in which a primary or temporary caretaker has 
allowed the child to wander off and the child is discovered 
by parties who do not know the family. Under current law, 
in order to provide temporary shelter for the child until
parents are located, DFYS must assume emergency custody. A 
request to dismiss is often filed with the petition in these 
situations, and the petition is filed only because the 
present statute appears to require it. This section elimi­
nates the need for this unnecessary paperwork.

Section 11
Section 10 defines the term "sexual abuse" for 

purposes of civil child in need of aid (CINA) proceedings
under AS 47. Although the term "sexual abuse" is now used
in AS 47, it is not defined. The proposed definition would 
prevent constitutional challenges to the state's assumption 
of jurisdiction over children who are sexually abused by 
their parents.

To allow DFYS intervention in all cases of sus­
pected sexual abuse, the definition is quite broad. It 
includes all sexual conduct which is also a crime. Other 
forms of inappropriate touching are also included, but 
conduct reasonably necessary for normal caretaker or medical 
responsibilities is excluded.

Section 12
AS 47.17.010 is a statement of legislative intent 

that protective services should be provided to child victims 
of abuse and neglect to prevent further harm to the child, 
enhance the general well-being of children, and preserve 
family life. Section 12 clarifies that family life should 
be preserved whenever it is in the best interests of the 
child to do so.

S e c t i o n  13
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This section revises anr1 '"Kpauds existing law 
requiring persons in certain profes . ;.s to report to DFYS
suspected abuse of a child oy a parent or other caretaker. 
Under existing law, a significant number of persons who 
regularly have access to information that a child has suf­
fered harm as the result of abuse or neglect by a caretaker 
are not required to report that information. The revised 
statute focuses upon those individuals who regularly have 
contact with a child, or a child’s family, and are therefore 
in a position to gain knowledge of child abuse and neglect. 
These changes are needed to insure that all children abused 
or neglected by caretakers come to the attention of DFYS.

The House HESS subcommi f. •: ea removed all reference 
to volunteers, counselors and clergy and changed 
"investigators" in subsection (7) to "personnel".

Under present law, persons in the categories
listed in AS 47.17.020 are required to report suspected 
child abuse or neglect only if the abuse or neglect is 
caused by or attributable to the actions of a person "re­
sponsible for the child's welfare." Thus, harm caused by a 
person not related to the child or residing in the child's 
home need not be reported to DFYS.

Section 13 adds a new provision to the statutes:
reports to law enforcement agencies. If a person listed in 
AS 47.17.020 (the general reporting statute) has reason to 
believe that a child has suffered harm as a result of
injury, neglect, or exploitation by someone other than a
family member or caretaker, the person must report that harm 
to a law enforcement officer (rather than DFYS). The law
should require that all instances of abuse or neglect be 
reported to the authorities, nut just intrafamily abuse.
All children should be protected under the law, without
regard to the identity of the perpetrator or the relation­
ship to the child victim.

If the person reporting the abuse is not aware of 
the perpetrator's relationship to the victim, Section 13 
allows a report to be made to either DFYS or a law 
enforcement officer.

Section 14

Section 14 requires film processors to report 
suspected cases of child pornography to law enforcement 
authorities for investigation. Several other states have 
such a requirement. On at least one occasion in the past, 
an Alaska man who puctographed a young child engaged in sex 
acts with him was apprehended as a result of a similar 
reporting requirement in another state. A person who 
knowingly fails to make a report as required in this section 
is guilty of a class B misdemeanor under AS 47.17.068 (see 
sec. 20 , below).

- 4 -



Section i5

The current scope of DFYS services does not extend 
beyond intra-family offenses. Section 15 clarifies that if, 
after a preliminary investigation, DFYS determines that the 
harm was not caused by a family member, the report shall be 
turned over to a local law enforcement officer.

Section 16 - 18
Sections 16, 17 and 18 amend the confidentiality,

immunity, and privileged evidence provisions in existing 
AS 47,17 to make it clear that the applicability of these 
provisions applies to both civil and criminal proceedings. 
This clarification is necessary as a result of the appellate 
court's decision in State v. R.H. and Wetherhorn, 68 3 P . 2 d
269 (Alaska App, 1984). The Wetherhorn court held that the 
phrase "judicial proceeding," as used in AS 47.17.060 
(dealing with evidence that is not privileged), refers only 
to civil proceedings.

The House HESS subcommittee specified in section
16 that the release of confidential information is a Class A
misdemeanor.

Section 18 has been changed to provide that the 
only priviledges are lawyer/client, psychotherapist/patient 
and clergy.

Section 19
Section 18 contains a conforming amendment per the

clarified definition of abuse in Section 21.

Section 20
This section contains a conforming amendment 

extending existing "B" misdemeanor penalties for failure to 
report suspected child abuse, as explained above regarding 
Section 13.

Section 2 1
Section 21 of this bill provides broad authority 

to the state to enjoin or limit persons who endanger chil­
dren in the ways specified from having contact with chil­
dren. While there may be common law authority for this 
view, statutory confirmation of this authority removes one 
issue from possible litigation in cases where the attorney 
general chooses to bring an action to enjoin or limit a 
person from contact with children. This addresses the 
problem of no regulation of day care providers who care for 
less than five children without burdening the public with 
regulation of all day care providers.

Section 22
This section clarifies the definition of abuse in 

AS 47.17 (reporting statute) in light of existing 
definitions of "neglect" and "child" in this section. Abuse
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as used in Title 4 7 would apply to all incidents of harm 
against children regardless of who the perpetrator is unless 
it is specifically stated that the perpetrator must be a 
person responsible for the child's welfare. This 
destinction is necessary, as DFYS's scope does not extend 
beyond intra-family abuses.

The Department recommends removal of the term 
nonaccidental, as the person reporting should not have to 
make that determination.

Section 23
Existing law requires "practitioners of the 

healing arts" to report suspected child abuse or neglect. 
This section expands the definition of this term to include 
dental hygienists, nurse practitioners, and physician's 
assistants. Although these health care professionals are 
considered included in the current definition, this amend­
ment clears up any possible uncertainty by specifically 
referring to persons who hold these positions.

Section 24
This section clarifies the definition of sexual

exploitation in AS 47.17 (reporting statute).

Section 25
This section adds new definitions related to the

expanded classes of persons who must report child abuse. All 
references to "volunteers" was removed by the subcommittee.

Sections 26 and 27
Section 26 amends AS 47.35.070(a) to bring this 

statute into conformity with the criminal code by making 
violations of child care licensing statutes and regulations 
a class B misdemeanor. Section 27 adds language that gives 
statutory authority to uae Department of Health and Social
Services to establish a system of civil enforcement (includ­
ing the levy of up to $200 daily in civil penalties) for 
violations of its licensing statutes and regulations.

This authority will provide the department with a 
valuable regulatory tool. Presently, the department has 
only two choices with respect to licensees who violate
statutes and regulations. The department can either revoke 
the license or do nothing. While the department can require 
the licensee to establish a plan of correction for viola­
tions, its only lever to enforce this requirement is the 
authority to revoke the license. If a system of civil 
penalties existed, the department would have the additional 
tool of fining licensees for minor violations of regulations 
and statutes. The new language makes it clear that imposi­
tion of a civil penalty would not preclude criminal prosecu­
tion in appropriate circumstances.

Sec tion 28
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Sections 13 and 17 of CSHB 88 (HESS) 
(3/27/85 draft)

Representative Max Gruenberg 
Co-Chairman, House Health,
Education and Social Services Committee

Edward H. Hein 
Legislative Counsel

You have asked two questions about CSHB 88 (HESS). I 
address them in the order asked.

1. Is section 13 unconstitutional in that it allows seizure 
of property without a search warrant-?

Section 13 requires photo processors who come across 
pornographic pictures of children to report that fact to the 
police and to provide police with copies of the pictures and 
any information they have about the origin of the pictures.

Article I, section 14 of the Alaska Constitution prohibits 
unreasonable searches and seizures of property by law en­
forcement agents. This prote tion extends only to sit­
uations in which the property owner has an actual, subjec­
tive expectation of privacy and one that society is prepared 
to recognize as reasonable. Smith v. State, 510 P.2d 793,
797 (Alaska, 1973). There is no reasonable expectation of 
privacy in an object if the owner knowingly exposes the 
object to strangers. By providing in the statutes that 
photo processors must report and turnover to police evidence 
of child pornography, the public is put on notice that they 
cannot expect such photos to remain private. In addition, 
section 13 expresses society's view that such an expectation 
is unreasonable.

Without a reasonable expectation of privacy, a search is not 
unreasonable and the constitutional provision does not
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protect the property from search by law enforcement agents. 
Once police lawfully view evidence of a crime they are 
entitled to seize it without a warrant. Thus, the search 
and seizure provided for in section 13 is not unreasonable 
and does not violate the search and seizure provisions of 
the constitution.

I note that the second sentence of section 13 is somewhat 
ambiguous and may present some problems of interpretation. 
The sentence requires processors to provide police with 
"copies" of the pornography. It is not clear whether this 
means the processor must make duplicates prints for the 
police or whether the processor is to send negatives and 
prints to police and refuse to return any of it to the 
customer. It may avoid legal and practical problems to 
rephrase this sentence to require the processor to allow the 
police access to the photos and let the police decide 
whether they constitute evidence of a crime and whether they 
should be seized. The police presumably are better trained" 
than processors to make this initial legal determination.

2. Does set*-ion 17 change Rules of Evidence 504 and 505?
(It states "a v.hild 's harm", not necessarily a child in the 
family of a husban3?wife) . Do we need ~a title change?

Section 17 amends AS 47.17.060 by changing the phrase 
"judicial proceeding" to "civil or criminal proceeding".
The Alaska Court of Appeals in State v. R. H. and Mitchell 
Wetherhorn, 683 P.2d 269 (1984), held that the phrase 
"judicialproceeding" in that statute refers only to child 
protection proceedings under AS 47.10.010. Therefore, the 
amendment in section 17 extends the applicability of 
AS 47. 17.060 to additional proceedings, such as criminal 
prosecutions of sexual abusers that arise from reports 
submitted under the child abuse reporting statutes.
Extending the applicability of
AS 47.17.060 would change Evidence Rules 504 and 505 only if 
it changed the applicability of the physician- patient 
privilege or the husband-wife privileges as they are cur­
rently provided for in those court rules. I conclude that 
the amendment does change bcth Evidence Rules by further 
restricting the applicability of the privileges. Therefore, 
both a title change and the insertion of a new section in 
the bill explaining the changes is required.

The physician-patient privilege of Evidence Rule ^04 is 
changed by section 17 because it would make the privilege
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inapplicable not only in child protection proceedings under 
AS 47.10.010, but also in other proceedings that might arise 
from those reports, such as a tort action brought by an 
abuse victim. The amendment cf section 17 has no effect on 
the physician-patient privilege in criminal proceedings, 
since the privilege is already excluded in all criminal 
proceedings by subsection (d)(7) of Evidence Rule 504.

Evidence Rule 505 contains two husband-wife privileges, both 
of which are changed by the amendment of section 17. The 
amendment would further restrict the applicability of both 
the spousal immunity and the confidential marital communica­
tions privilege by expanding the coverage of AS 47.17.060 to 
criminal and civil proceedings other than child protection 
proceedings under
AS 47.10.010. Both husband-wife privileges ira-" not be 
invoked in certain civil and criminal proceedsngj specified 
in subsection (a)(2) and (b)(2) of Evidence Rule 505. But 
section 17 would make the privileges inapplicable in civil 
and criminal cases not specified in the exceptions to the 
rule. Tb efore, the amendment changes the evidence rule.

If yot eve any questions or comments, feel free to contact 
me r our convenience.

ilH: ojb 
J 13/039



AS 47.35

Enforcement Activities

This is a summary of enforcement activities under the licensing statute 

for community care facilities. The enforcement activities of 

monitoring, consultation, standard-by-standard evaluations, and plans of 

correction are not included. The listing is limited t.o enforcement that 

has prevented operation of new facilities or resulted in closure of 

existing facilities.

Explanation of Terms

Voluntary - A voluntary application withdrawal or cessation of operation 

is a decision of the applicant or operator. A voluntary application 

withdrawal or closure relieves the Division of the necessity to revoke, 

suspend, or deny a license or to seek injunctive relief. Voluntary 

actions are usually obtained through the persuasion of the licensing 

representative. The Department of Law advises that voluntary action is 

a right of the applicant, licensee, or person operating without a 

license. Those making a voluntary decision should be informed that they 

are forfeiting their right to appeal.

Suspension - A suspension of operation is time limited, usually to a 

month or two.

Denial - A license denial is initiated by serving a statement of issues 

(listing of non-compliances) to an applicant for a license or renewal of 

a license.

Revocation - A license revocation is initiated by serving an accusation 

(I-!sting of non-compliances) to the operator of a facility.

Injunctive Relief - Court ordered injunctive relief is obtained to

require closure of a facility.

Other Closures - Other closures have been obtained through monitoring 

following court ordered action* regarding the safety of persons in care 

and persuasion by the licensing representative to sell or close the 
facility.

NOTE:

This record is not complete. There is no centralized record on new 

applicants who are persuaded to withdraw their application. Several 

voluntary closures of foster homes for serious abuse of foster children 

have not been submitted to the central office licensing record. 

Finally, there have been numerous voluntary and required suspensions of 

operation in family day care homes operating without a license and

several day care centers that have not been submitted to the central
office licensing record.



I. DAY CARE CENTERS

FACILITY

Charile

Brown

Valley

Christian

Schools

A.B.C.

Rainbow

Center

Plaza

Binuo

XXXXX

New Life

Powel1

House of 

Little 

People

St. Annes 

Nursery

Sali sbu ry, 

Pat

WHERE

Anchorage

Palmer

Anchorage

Juneau

Anchoraje

Anchorage

Fa irbanks

Palmer

Fairbanks

Juneau

Palmer

WHEN

1976

1977

1978

1979

1980

1980

1982

1982

1982

1982

1982

Monitored court re­

moval from facility, 

facility sold

immediate revocation, 

facility closed

ENFORCEMENT

ACTION

immediate revocation, 

administrative hear­

ing, permanent 

closure

Denial of renewal 

application, 

closure

court ordered injunc­

tive relief, perma­

nent closure

license renewal 

denial, facility sold

REASON

Sexual Misconduct 

of the owner

life/safety risks

life/safety risks, 

substantia ron- 

compliance

Too many chi 1ren 

in care consis­

tently

life/safety risks

abuse reports, 

substantial non- 

compliance

monitored court prohi- commune member 

bited facility contact; sexual abuse of

facility eventually 
closed

vol. closure

immediate revocation, 

facility sold

voluntary suspension 

for one month

witharawn application

children

reports and tompaints 

of inadequate super­
vision and to many 

children in care

director, sexual 

abuse of children

outbreak of conta­

gious disease

past C.P. case- Pat 

family instability



Sitka Day 

Care 

Center

Fellowship

Center

FACILITY WHERE 

Si tka

Kenai

1932 required supension

for one month unti1 1icensed
1983 voluntary closure

ENFORCEMENT
WHEN ACTION

Anderson,

Betty
Anchorage

II. FAMILY DAY CARE HOMES 

Si tkaJohnson,

Melody

Caselegno,

Norma

Gnath,

Jean

Fairbanks 

Fai rbanks

1984 license

revocation

1979 license

revocation

1979 denial of 

application

1980 license 

revocation

McRae,

Sarah
Juneau

Wang, Anchorage

Louella

1982 denial of reapplica­

tion of licensure; 

hearing request was 

withdrawn

1982 immediate revocation

XXXXX Anchorage 1982 ‘voluntary withdrawal 

of application for 

1icense

Metcalf, Anchorage 1982 license revocation

Shirlyann search warrant

necessary to censure 

compliance

Rowland, Anchorage 1982 immediate license

Bonnie revocation

operating without 

a license

REASON

life/safety risks, 

operating without 

a license

child abuse

children seriously 

injured in care

health and social 

risks, accidents

University 

wouldn't allow day 

care in their 

housing

reports regarding 

substantial risk and 

too many children 

in care

children in jeo­

pardy, serious 

life safety risks

unwilling to sus­

pend spaking of 

babies causing 
bruising

substantiated com­

plaints of too 

many children in 

care and life safety 

risks

too many children 

in care, children 

hidden in tent, 

serious risks



II. FAMILY DAY CARE HOMES (CONTINUED)

NAME

Bi da, 

Le 'a

WHERE

Fai rbanks

WHEN

1982 license revocation

ENFORCEMENT

ACTION

Weis, 

Maria

Fairbanks 1982 license revocation

Lenear,

Theresa

Fai rbanks

Quarterinan, Anchora' 

Vermont

1982

1983

license revocation

license revocation

Papano,

Christina

Kim,

Jeanne

Fairbanks

Fairbanks

1983 denial of application

1983 voluntary closure

XXXXX Sitka

III. RESIDENTIAL CHILD CARE

FACILITY

Hills,

Cookson

Turning

Point

WHERE

Homer

Rainy Pass

1984 denial

ENFORCEMENT 
WHEN ACTION

1980 voluntary closure

1980 voluntary suspension 

for three months 

until licensed

Holland 1982 license denial,

House administrative

hearing, denial 

decision upheld

operator no at 

facility, substi­

tute not cleared

operator not at 

facility, subusti- 

tute not cleared

child was provi­

ding care

unsafe and unsani­

tary conditions 

veri fied

fire exiting not 

adequate

serious depression 

and instability of 
operator

violence, drinking

REASON

REASON

director-sexual 

abuse of children

child's finger 

shot off by a 

staff member, 

operating without a 1icense
non-compliance 

with regulations



IV. CHILD FOSTER HOMES

FACILITY

XXXXX

XXXXX

XXXXX

XXXXX

XXXXX

XXXXX

XXXXX

Cortez, 

Jeani ie 

Cortez

McFarland, 

Danny and 

Barbara

Nelson, 

Shari

(■ .rland, 

Larry S.

Miller, 

Yvonne A.

Anchorage 1980

Anchorage 1981

Was i11 a 1981

Anchorage 1981

Anderson 1981

Anchorage 1982

Fairbanks 1982

Anchorage 1982

Anchorage 1982

Fairbanks 1982

Anchorage 1983

Anchorage 1983

WHERE WHEN

denial of re­

licensing

vol. closure pending 

denial of re- 1icensing
vol. closure pending 

Mrs. XXXXX contacted 

office regarding 

matter

voluntary closure

ENFORCEMENT

ACTION

voluntary closure

license revocation

voluntary closure

denial of reappli­

cation for licensure 

Administrative hear­

ing upheld contuned 

1icensure
* vol. closure pending 

revocation

voluntary closure

accusation by foster 

child of sexual abuse

accusation by foster 

child of sexual abuse

REASON

sexual abuse of 

daughter

a convicted 

pedophile

sexual misconduct 

with a minor

unwilling to suspend 

spanking of babies 

causing bruising

sexual at.se with own 

child

reports o inade­

quate supervision 

and risk to child­

ren in care

conviction for 

sexual abuse of 

minor (foster child)

alcohol/drug

problems

application 

withdrawn

denial of license

evidence of poor 

judgement in home

conviction record of 

adult male in home



IV. CHILD FOSTER HOMES 

FACILITY WHERE

Sherbahn, 

Ben and
Anchorage 1983 voluntary closure

pending revocation

ENFORCEMENT

WHEN ACTION

Brower,

John
Barrow 1984 denial, no appeal 

pursued

V. ADULT RESIDENTIAL CARE FACILITIES

FACILITY

Turnagain

WHERE

Achorage

WHEN

1982

ENFORCEMENT

ACTION

license revocation, 

hearing initiated, 

voluntary closure

1983-1984 Revocation/Denial 

(3) (5)

conviction of sexual 

abuse of mino^ 

(foster child)

1981 Michigan 

conviction for sexual 

misconduct with a 
minor

REASON

REASON

serious physical 

plant risks, in­

adequate supervision, 

operator unable to 

provide adequate 

care/safety

We have not listed voluntary closure (4), those whose license the division would have 

sought rebocation or denials have vountary closure not occurred. Nor have we listed or 

pending voluntary closure (8 ) cases. Nor have we listea denials of initial applications.
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DEPARTMENT OF PUBLIC SAFETY

<* ,

POSITION PAPER - CSHB 308 (HESS)

SUPPORT

CSHB 308 (HESS) - "An act relating to criminal background checks..."

The Department of Public Safety supports background checks as specified 
in this bill.

At present, we are exceeding our projected workload for personnel in our 

fingerprint identification center. Our projections from four years ago 

indicated a maximum input level of 35 latents and 75 ten print caras per 

day. Vie are presently receiving mo.c. th.v 75 criminal cards daily.

With our present backgrounds which are equired, plus the applicant 

cards for school teachers and others supervising children, we are unable 

to keep up with the workload in a timely manner. This unit must be able 

to provide timely service to Health and Social Services as well as other 

employees. Criminal cases take priority over the applicant and back­

ground checks.

We propose hiring a clerk and an AAFIS operator to work swing shift. 

Their primary responsibility will be checks required by this bill.

Each request must be handled several times. We woul •' first complete a 

background check based on name and demographics. The requester would be 

notified at our preliminary findings.

After receiving the cards, we would: 1. Acknowledge receipt; 2. Send

one card to the FBI with the required funds. The card would be run 

through AAFIS to verify the persons identity. If different than on the 

card, a second computer check would have to be accomplished.

After the information is received from the FBI, correspondence would 

have to be sent to the requesting person or agency.Tickler files would • 

have to be established arid maintained to insure backgrounds are done and 

to avoid duplication.

This bill does not address who is responsible for rolling the prints. We 

assume it is the applicants responsibility.

Private firms are presently available in Anchorage and Juneau to perform 

this service. I'm certain that other security firms in other cities 

would also be interested in providing this service.

The cost in Anchorage is $5.50 and in Juneau $7.50 for this service.

Commissi oner
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___________ FISCAL NOTE _

£ tSSION

Revision Date:

REOUEST

BiM/Resolution No.: _ _ r_
Title: "... background checks.

contact with children" 
Sponsor: House HESS

FISCAL DETAIL 

CSHB 308(HESS)Agency Affected:_ Public Safety

Requestor: House .lurllciarv
Date of Request: Q4/Q3/8b

Program Category Affected:______________

Administration of Justice___________
BRU, Program or Subprogram^) Affected: 

AST Support & Service - Laboratory 

Services______________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

l-T 60 F Y bo FY 87 FY 88 FY 89 FY 90
OPERATING

i C d  PERSONAL SE R V IC E S 70.? 70.2 70.2 70.2 . 7 0 . ?
200 TRAVEL

1.5 1.6 1.7 1 .8 I P
TOO CONTRACTUAL 6.0 6.3 6.6 6.9 7.2
*00 SU PP L I E S 3.5 3.7 3.9 4.1 4.3

|500 EQUIPMENT
ovju Lhuu  STRUCTURES 1

...........................
1

700 CRANTS,  CLA IMS 1
200 MISCELLANEOUS !
10TAL OPERATING 81.2 81.8 82.4 83.0 83.6

iMHlIAl

r REVENUE

FUNDING: (Thousands of Dollars)
j Li«LrvnL ru. iL/ 81 .2 1 81.8 82.4 83.0 83.6
FEDERAL FUNDS !
DTHER 1
TOTAL 81.? 1 81.8 82.4 83.0 83.6

POSITIONS:
T U L L - 1I M t 2 .0 2 . 0 2 . 0  1 2 . 0 2 . 0
3ART-TIME 1
TEMPORARY 1

ANALYSIS: Attach a separate page if necessary

Prepared
Division:

B y ; M i  a Lynn Me Ken7.i e
-Administrative Services

Approved by Commissioner^ 
Agency: Public Safety____

/ [̂ aa-.q l j/ ILL
Distribution (by Agency preparing fiscal note): 

Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

Phone: 465-4o49 
Date: 4-3-85

Date: .4, 1 / 1? 5
 r - H --------------------

7/1/84
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COST ANALYSIS 

CSHB 208 (HESS)

100 Personal Services

Both positions to work swing shift $70.2

Latent Fingerprint Examiner I (Range 15A) $41.6

Clerk-Typist III (Range 8B) 28.6

200 Travel l t 5
Travel for training to keep current in 

fingerprint technique

300 Contractual Services 6.0

Postage, telephone 3.5

Printing of fingerprint cards 2.5

Training fees .5

400 Supplies & Materials 3 .5
Supplies for computerized 

fingerprint system 2 .0
Office & library supplies 1.5

An effective date of July 1, 1985 is assumed.

TOTAL $81.2

A 5% annual inflation factor on line items 200-400 is included beqinnina 
in FY 87. a
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TOTAL COST

RECE I PT  CODE FUND INC SOURCE
16. F e d e r a l  R e c e i p t s  1002
17. C . F .  M a t c h  1003
18. C e n c r a l  F u n d s  lOO'i
19. l - A  R e c e i p t s  1005
70. P r o g r a m  R e c e i p t s  1020
21. O t h e r

2JU_

uMnmunng

JUS I I M C A  I IO N

This position would provide clerical support for 

background checks under proposed AS 47.35.065. Duties 

would include correspondence with employers or 

individuals concerned, accessing of original fingerprint 

cards on file and refiling, return of cards to 

applicants, maintaining tickler files and preliminary 

checks on the Alaska Public Safety Information Network.

The additional clerical workload which would result from 

passage of SB 21 cannot be absorbed by the two existing 

clerical positions in the Lab.

This position will work closely with a requested Latent 

‘Fingerprint Examiner and is budgeted at the swing sh ft 

rate.
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dLdSKd NGTWORK OH DOMGSTIC 
i/iolgncg a w  sexual assau lt

January 25, 1985

The Alaska Network on Domestic Violence and Sexual Assault, a non­
profit arporation, was established in 1977 to facilitate coordination 
of domestic violence and sexual assault services on a statewide basis. 
The Network represents 20 domestic violence and sexual assault programs.

Network programs have been involved in the prevention, intervention, 
and treatment of child sexual assault through community education and 
public awareness efforts, curriculum development and implementation, 
theraputic counseling services, coordination with social service and 
criminal justice agencies, and legislative advocacy.

In June 1984 the Network formed a Child Sexual Assault Task Force 
for purposes of reviewing currently applied policies and practices 
to determine their appropriateness and the consistency of their 
application. The ^ork product of the Task Force is the attached 
Summation of Major issues' Arising in Handling Child Sexual Assault 
Incest Cases and Recommendations for Resolution.

The Summation, which deals exclusively with child sexual assault 
perpetrated by a family member, outlines "ideal" policies and 
practices, those which we f^el should be implemented in order to 
achieve the most favorable outcome. Some of these policies and 
practices have been implemented by some agencies.in some communities; 
others are either inconsistently applied or not applied at all.

It is the Network's intention that the policies and practices detailed 
in the Summation be adopted by all agencies • involved with child sexual 
assault cases. It is our firm belief that coordinated and comprehensive 
education, prevention, intervention, and treatment efforts will 
positively impact the high incidence of child sexual assault in our 
state.

We welcome your comments on this report, and suggest that you contact 
Ruth Lister, WICCA, Inc., Fairbanks (452-2293) or Rosemary Murray,
Alaska Women's Resource Center, Anchorage (276-0528) to provide 
input or obtain additional information.

HO SGWdRD *13 JUNGdU ALASKA 99801 (907) 586-3650
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Summation of Major Issues Arising in Handling 
Child Sexual Assault Incest Cases 
& Recommendations for Resolution

In all phases of involvement with child sexual assault incest 
cases, the Network accepts the following as a philosophy: the
child victim's disclosure is to be credited, the non-offending 
parent should be encouraged to be supportive and protective of 
the child victim, and responsibility for the assault always 
rests with the offender. All policy statements are predicated 
on that philosophy.

ISSUES VICTIM NON-OFFENDING PARENT OFFENDER

1. Intervention child reports sexual 
assault to non-offending 
parent and/or others; 
child is protected :>y 
DFYS or criminal inter­
vention; if possible, 
child stays in the home; 
child receives immediate 
advocacy and support; 
number of interviews 
required of child should 
be minimized

assessment of non­
offending parent's 
ability to protect & 
be supporitve of child 
should be made; 
receives immediate 
advocacy to understand 
need to be support.?'*e 
& protective of ch " ‘ ' : 
obtains TRO to protect 
child if needed

offender is investigated 
while child is protected 
offender should be 
removed from the home 
if victim is living 
at home and non-offend­
ing parent is supportive

2. Coordination DFYS and police/troopers 
coordinate investigation 
of victim's report of 
assault and provide 
protection of child; 
child is interviewed in 
private and is protected 
from onset of interview; 
initial anu on-going 
advocacy should be 
provided by local or 
closest Network program 
or other advocacy agency

DFYS and police/troopers DFYS and police/troopers
coordinate investigation coordinate investigation
of assault, with inclu- of offender; report of
sion of advocate for investigation is made
non-offending parent, if to DA
requested; initial and
on-going advocacy should
be provided by local or
closest Network program
or other advocacy agency

DFYS coordinates immediate contact with qualified 
treatment and/or advocacy program/people

Communities should develop protocols for purposes 
of protection of the child and to facilitate 
coordination. Community protocols should be 
reviewed on an annual basis and should include 
input from DFYS, law enforcement, criminal justice 
system, Network programs, mental health centers, 
schools, and other agencies involved in child 
sexual assault cases



ISSUES VICTIM NON-OFFENDING PARENT OFFENDER

3. SAFETY

4. IMPRISONMENT

the priority issue is 
insuring the victim's 
safety so s/he is not 
placed in a position to 
be re-vict„mized

support given to non­
offending parent in 
protecting the victim 
and other siblings; 
provide counseling, 
shelter, and support 
when domestic violence 
has also occurred

strict controls over 
access to victim and 
other potential victims 
are to be applied in 
setting bail conditions, 
incarceration, treatment, 
work release, and pro­
bation; safety issues 
are to be adequately 
addressed throughout the 
criminal justice process; 
regular monitoring and 
safety checks should 
occur while offender is 
on probation and should 
be conducted by Probation 
Officer; probation for 
no less than 10 years 
is recommended

because of the 
possibility of suicide 
and violence to family, 
arrest should occur 
immediately

Victim and family members must receive full 
protection from time of report. Monitoring 
and treatment services should be available 
for at least two (2) years

victim is reassured 
that s/he is not 
responsible for the 
incarceration ; 
victim is encouraged 
to understand that 
the offender is 
being punished for 
wrong-doing

provided support in 
assuming role as 
single parent while 
offender is in prison 
and/or treatment and 
out of the home; non­
offending parent 
should not be required 
to comply with un­
reasonable and/or 
non-theiaputic court 
ordered obligations, 
such as vistitation, 
etc.

punishment for crime 
through imprisonment; 
treatment and rehabili­
tation will be provided 
in a secure facility; 
treatment will continue 
if offender is in a 
work release program 
or halfway house



ISSUES VICTIM NON-OFFENDING PARENT OFFENDER

5. Treatment

6. Rural Issues

7. Community 
Safety

8. Adult Survivors

receives therapy and 
information necessary to 
work through difficulties 
arising from assault and 
subsequent disruption in 
family after disclosure; 
individual/group treatment 
is made available

victim is given choice, in 
her/his own time, whether 
or not to have contact 
with the offender; all 
contact between victim 
and offender must be 
supervised

receives support to 
work through any 
problems arising from 
single parenthood and 
any emotional/financial 
barriers faced in sup­
porting child; 
individual/group tr ̂ at- 
ment is made available

1) gets treatment with 
focus on sexual deviancy 
as first stage; 2) 
treatment provided in 
a secure facility and 
continuing treatment 
throi fh community- 
ba- ̂ d programs; 3) with 
continuation of treat­
ment for sexual deviancy 
and at the request of 
the victim, later stages 
of treatment may focus 
on healing the relation­
ship with the viccim 
and other family members

All treatment staff must have adequate training in treatment model, and 
all treatment must be predicated on the basis that the responsibility 
for the assault always rests with the offender. The well-being of the 
child victim must be the primary concern for al’ amily members and 
treatment providers. M l  decisions regarding the potential, possible, 
and/or actual reuniting of the family should be made only when the 
child victim agrees u^d only when treatment focusing on sexual deviancy 
will be continuing. Contact between the child victim and the offender 
or any other person who is not supportive of the child should be 
restricted and should only occur under circumstances that are 
theraputic for and agreed upon by the child

Local safe homes and support and advocacy must be immediately available 
to victims and non-offending parents. Community education and organizing, 
and prevention and education for children and adults, are high priorities. 
All personnel who are a part of prevention, intervention, and/or 
treatment in child sexual assault cases must be specifically trained in 
the dynamics of child sexual assault

Through media, education, and community organizing, the harmful effects 
of child sexual assault and the need for protection are made clear.
Age appropriate prevention information should be made available to all 
children

There is no known "cure" for sex offenders except their control over 
their own behavior. Provision and/or "completion" of a treatment or 
rehabilitation program should not be assumed to guarantee the safety 
of the child victim or potential victims

Treatment should be made available, either free of charge or at 
reasonable sliding scale fees, for adult survivors of child sexual 
assault by qualified treatment staff



ISSUES VICTIM NON-OFFENDING PARENT OFFENDER

9. Training All therapists providing treatment in the areas of child sexual assault 
must have a minimum of forty (40) hours of specialized training in 
victim, survivor, or offender treatment

Those working in the field without a master's degree in social work 
or counseling must, in addition to having received specialised 
training, be a staff member of a counseling agency or advocacy 
program and be supervised by a degreed person

Training in the dynamics of child sexual assault and appropriate 
recognition and intervention techniques should be made available to 
all who come into contact with victims, non-offending parents, and 
offenders. This training should, at the minimum, be provided to 
law enforcement personnel, criminal justice personnel, teachers, 
day care providers, social workers, and staff members of agencies 
providing counseling and advocacy

If limited funds are available for training, priority in allocation 
should be given to those agencies demonstrating a history of 
effective and broad based training experience and/or provision 
of service



COUNCIL ON DOMESTIC VIOLENCE AND SEXUAL ASSAULT

D EP A R T M EN T O F P U B LIC  SAFET Y

BILL SHEFFIELD, GOVERNOR

PO U C H N
JUNEAU. ALASKA 99811 
PHONE: (907) Jo0-435b

OFFICE ADDRESS: 450 WHITTIER STREET

October 31, 1985

The Honorable Mike Hiller, Chair 

House Judiciary Committee 

Alaska State Legislature 

Capitol Building 

Pouch V

Juneau, Alaska 9981!

Dear Representative Miller:

I've learned about you* .nterim hearings to address legislation to further 

protect children. Thank you for the attention your committee has and 

continues to pay to these issues. I cannot attend the hearings on November 

21-23, so I am writing this letter to provide input to your process.

The Council on Domestic Violence and Sexual Assault is grateful for the 

legislation regarding child protection that passed last session. It 

clarified and closed gaps in existing legislation. One section of HB88 
that did not pass, which we feel is important, required reporting of child 

abuse committed by an individual who is not responsible for the child's 

welfare. Section 18 of the original HB88 amended AS 47.17 t̂« address what 
we consider a major gap in the existing system.

AS 47.17.02 requires reporting to the Department of Health and Social 

Services if "in the performance cf their professional duties", a person 

listed in statute has "cause to believe that a child has suffered harm as a

result of abuse or neglect". Section 47.17.070(i) defines child abuse or

neglect as "the physical injury or neglect, sexual abuse, sexual 

exploitation or maltreatment of a child....by a person who is responsible 

for the child's welfare..." Therefore, there is no existing mandate for a 

professional to report abuse by a non-caretaker. For instance, a teacher 

who has reason to believe that another teacher is harming a child is not 
mandated to report.

Although, national statistics show that most abuse occurs in the home, it 

is obvious from talking to Alaskan professionals and reading the newspaper 

and police reports that there are many non-family incidences in our state. 

Often parents can and do take action if a non-family member is abusing the

child. However, they may not know that abuse is occurring or where to turn

if it does. Reporting these crimes will further protect children.
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We also feel it is necessary for the system to address the emotional needs 

of the child victims and families when abuse is by a person who is rot 

responsible for the child's v/elfare. Presently, in Alaska, there are 

insufficient support and treatment resources for these cases. Domestic 

violence and sexual assault programs provide support, assistance and, in 

some cases, counseling to victims and their families. However, these 

servi es are severely limited due to insufficient funding. In order to 

address the needs of all victims and their families, legislation must 

address child protection adequately and resources must be provided so 

children throughout the state are given the services they need to grow up 

to be healthy adults.

Sincerely

Barbara Miklos 

Executive Director

cc: Members, Council on Domestic

Violence & Sexual Assault

Council funded programs



DEPT. OF H EALTH  A N D  S O C IA L  SER VICES

OFFICE OF W E COMMISSIONER

POUCH HOI
JUNEAU. ALASKA 99811

PHONE: 465-3030 

Document No. 85-119

BILL SHEFFIELD, GOVERNOR

April 8 , 1985
The Honorable Max Gruenberg 

Alaska State House 

Pouch V

Juneau, AK 99811

Dear Representative Gruenberg:

This letter is to provide you information regarding the impacts of

inclusion of "mental injury" in HB 88.
While the per capita reporting of physical abuse and neglect in Alaska 

is twice the national average, the percentage breakdowns for physical 

abuse, child sexual abuse, and neglect are comparable ("Trends in Child 

Abuse and Neglect: A National Perspective"). That is to say, the

proportions of abuse and neglect in Alaska parallel the national occur­

rence for these categories. Hence, it may be assumed that should the 

State implement mental injury reporting requirements, the impact would 

be comparable to the national experience. Nationally, emotional mal­

treatment was reported as a type of harm suffered in 17% of all reported 

cases of child abuse or neglect from 1976 - 1982. I estimate the

ultimate number of mental injury reports in Alaska to be somewhat lower 

- approximately 10% of abuse/neglect reports - since some mental injury 

cases are already being dealt with under existing law, AS 47.10.010 

(a)(2)(B , and because some overlap occurs. Reports of harm may include 

more thin one type of maltreatment, e.g., physical abuse and mental 

injury s;o that the expected number of reports which involved only mental

injury would bq lower than 17% of the total, more likely about 10%. I

would also expect that the full impact of implementing mental injury 

reporting requirements would not be experienced immediately. Rather, it 

would occur over a period of time as public awareness increased and

reporters became more familiar with both the requirement to report and

indicators of emotional maltreatment. As explained, I would estimate a 

10% increase in total child protection reports to ultimately occur. 

However, I project only a 5% increase during the first year of implemen­

tation, with additional increases in succeeding years. Based on FY 84 

caseloads, this would mean an additional 527 reports in FY 86, in­
creasing to over 1,000 additional reports by FY 8 8.
Because of the nature and complexity of t .^se cases, mental injury 
investigations are expected to require approximately twice the staff 

time needed to investigate reports of other types of harm. It is much 
easier to assess observable, physical evidence such as bruises, than it 

is to confirm a child's aberrant behavior as being the result of the 

parents' actions. A very conservative estimate of time needed would
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indicate two full work days per mental injury investigation. At a 

minimum, five additional investigative staff would be required statewide 

in FY 86 to respond to these additional reports.

Of the 527 intakes, it is estimated that 150, or approximately 3C%, 

would become ongoing cases. This percentage is significantly less than 

the 50 - 55% of all abuse and neglect reports that become open cases, 

according to our Anchorage line staff estimate. The difference again 

reflects the complexity of substantiating mental injury. Using the 

State's caseload standard of 50 cases per worker, 3 additional line 

workers would be required to provide ongoing services. Total investi­

gative, ongoing services, and clerical staff need in FY 86 would be 10.
Because of the nature of the presenting problems, considerable treatment 

resources would need to be provided to children who are diagnosed as 

being mentally abused. These costs for FY 86 would be as follows:
1. Psychological evaluations $ 47,000

(60% of all reports 0 $150/evaluation - 

evaluation necessary to assess mental 

injury)

2. Psychological counseling $180,000

(50% of ongoing cases will require 

psychological sessions for 3 months, 

twice monthly for 9 months 

0 $80/session)
3. Substitute Care

A. Foster care $310,000 

(38 FTE's 0 $ 19.24/day)

B. Institutional care $473,580 

(11 FTE's (<> $121.00/day)

The number of psychological evaluations and the level of ongoing psycho­

logical counseling is expected to be higher than what is being provided 

to other abuse and neglect clients as a result of behavioral impairment. 

Substitute care estimates are based on the level of out-of- home care 
now being provided to children in custody.

The total estimated cost for FY 86 is as follows:
1. Staff/support costs $ 570.8

2. Psychological services 227.0

3. Institutional care 473 .6
4. Foster care 310.8

$1,582.2
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Costs for succeeding years would, of course, reflect increases based on 
projections from actual cases in FY 86.

I hope this information is heloful when assessing the inclusion of 
mental injury in proposed legislation.

Sincerely,

Commissioner

cc: The Honorable Peter Goll 
Alaska State House



Christian Science suggested amendment:

47.17.020 add.

(e) This section does not require a religious healing practitioner 

to report as neglect of a child the faiilure to provide medical attention 

to the child if the child is provided treatment by spiritual means 

through prayer in accordance with the tenets and practices of a 

recognized church or religious denomination by an accredited 

practitioner of the church or denomination.

(Received by Connie J. Sipe from Richard Block)
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LL. S H E F F I E L D

G C V E H N O R
c

S t  a  t  K o  r  A l a  s  k  a
O F F I C E  O F  T H E  G O V E R N O R

J u n e a u

April 19, 1984

The Honorable Peter Goll 
Alaska State House 
Pouch V
Juneau, AK 99811

Dear Representative Goll:

Thank you for your letter of February 13, 1984, regarding 
amending AS 47.17 to include language regarding psychological 
injury as a form of child abuse. Currently Alaska law does not 
provide explicit protection of children from harm to their mental 
or emotional well-being. Existing statutes focus on physical 
harm to children and neglect the equally handicapping and often 
more far-reaching effects of mental or emotional maltreatment. 
While physically abused children are almost always emotionally 
maltreated as well, emotional maltreatment may occur alone. 
Children suffering only mental maltreatment are presently 
unprotected under Alaska law. This gap in protection of children 
can generally be attributed to dissatisfaction with criteria for 
defining and identifying mental or emotional maltreatment and a 
fear that an insufficient definition would provide too great an 
opportunity tor unwarranted governmental intrusion into Alaskan 
family life. It is this Administration's position that these 
issues can be adequately addressed.

We recommend the following amendments to AS 47.17:

1) That the term "mental injury" be used.

2) That a section be added to the Bill to amend AS 47.17
as follows:

AS 47.17.010. Purpose. In order to protect children
whose health and well-being may bo adversely affected
through the infliction, by other ■'■.han accidental means, 
of harm through physical or mental abuse or neglect or 
sexual abuse or sexual exploitation, the Legislature 
requires the reporting of these cases by practitioners 
of the healing arts and others to the appropriate 
public authorities. It is the intent of the Legis­
lature that, as a result of these reports, protective 
services will be made available in an effort to prevent 
further harm to the child, to safeguard and enhance the 
general well-being of children in this state, and to 
preserve family life whenever possible.
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3) That a section be added to amend AS 47.17 C'C'l) to 
read as follows:

(1) "Child abuse or neglect" means the physical or 
mental injury cr neglect, sexual abuse, sexual 
exploitation or maltreatment of a child ui.der the 
age of 18 by a person who is responsible fir the 
child's v/elfare under circumstances which indicate 
that the child's health or welfare is harmed or 
threatened thereby;

4) That a section be add J  amending AS 47.17.070 by adding 
a new paragraph to read:

(9) "Mental injury" means an injury to the
intellectual or psychological capacity of a child 
a r  evidenced b̂  ar observable and substantial 
impairment m  the child's ability to function 
within a normal range of performance and behavior, 
with due regard to his culture.

These changes would remove any ambiguity about the intent of the 
Legislature and would require that harm to the mental health of a 
child be reported and investigated where such harm appears to 
have arisen by intent of the person responsible for the child's 
v/elfare.

The Department of Health and Social Services has concluded that 
the suggested amendments to AS 47.17 would require no additional 
fiscal resources. It is expected that instances of reported 
emotional injury to children will be relatively small in number 
and can be investigated satisfactorily with existing staff.

Finally, we believe that this legislation should be changed for 
the above stated policy reasons. The benefits which would accrue 
to the State by becoming eligible for funding under PL 95-266 are 
a secondary gain.

Sincerely,

Bi
Governor
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BILL SHEFFIELD, GOVERNOR

POUCH H O I
JUNEAU, A L A S K A  99811

OFFICE OF THE COMMISSIONER
PHONE: 465-3030

Document No. 84-35

February 15, 1984

The Honorable P er Goll 
Representative 
Alaska Scate Legislative 
Pouch V
Juneau, -AK 99811 
Dear Representative Goll:

Th is le tte r is in response to you r le tte r o f January 24, 1984, in which 
you asked whether the $44,450 we could receive in federal funds would 
be comparable to the expenses o f  implementing a change in AS 47.17. 
This Department has not done a cost benefit analysis o f the impact o f 
th is  change. However, we would like to po int out tha t fvnds available 
to states under P .L . 95-2G6 are allocated on the basis of population. 
Thus , fo r states w ith la rger popula tions, there is more incentive than 
there is to Alaska. The Federal Government specifies that these funds 
are to be used fo r  g ran ts  to community agencies in the area o f ch ild 
abuse and neglect (CAN) and also requ ires that a state CAN liason 
attend yearly  national meetings which are genera lly held on the east 
coast. Thus , the trave l costs must coma out o f the state's allocation.
I f  Alaska were to receive these funds , they would be added to the 
Division o f Family and Youth Services' Preventative Services g ran t 
p ro jram , which is cu r re n t ly  funded at the level o f $1.9 million. We 
would, o f course, be pleased to have th is  additional fund ing added to 
the g ran t program, as i t  could fund  another small program somewhere 
in the State, or help to fund a la rge r program.
We hope th is information c lar if ies the i i tu a t ion .

Sincerely

Robert London Smith, Ph.D. 
Commissioner

06-F38LH



. ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY
✓

Pnn.'h Y , Stale Capitol 
Juneau, A laska 99811 

(907 ) -565-3991

November 16, 1983

MEMORANDUM

TO: Representative Peter Goll

FROM: Heidi Borson^

Legislative Analyst

RE: Child Abi’̂

Research ’St 83-202

After sjnding you ou,- report on child abuse and neglect, I received 

some mater’als which may interest you. Attached is a letter from 

Bruce Berglund, Child Abuse and Neglect Specialist for Region X of the 

Department of Health and Human Services. His letter outlines the 

materials he enclosed, and also provides a description of steps Alaska 

needs to take in order to meet National Center on Child Abuse and 

Neglect (NCCAN) state grant eligibility requirements, and a history of 

previous attempts to bring Alaska statutes into conformance with NCCAN 

standards.

I also received a fact sheet on Michigan's Children's Trust Fund and 

copies of the bills which established the fund from Sharon Shay, Coun­

cil for the Prevention of Child Abuse and Neglect. If you would like 

to review any of the materials Ms. Shay and'or Mr. Berglund sent me, 

please let me know. I will glady forward cc^ies to you.

Attachments

HB



DEPARTMENT OF HEALTH & H U M A N  SERVICES
Office of Human 
Development Service

Region X
M I S j l L
2901 Third Avenue 
Seattle, WA 98121

November 3, 1983

Heidi Borson
40 House Research Agency
Pouch Y
Juneau, Alaska 99311 

Dear Ms. Borson:

As a supplement to our October 31st telephone conversation, I am 
sending you some material that relates to child abuse and neglect,
Alaska and Federal standards to help Alaskan children.

(1) Please refer to the enclosed "Study Findings" that gives 
a picture of the extent of the problem.

(2) Also enclosed i.3 relevant information on the National 
Center of Child Abuse and Neglect (NCCAN).

a) The Federal Law on NCCAN
b) The NCCAN Code of Federal Register (CFR)
c) Statement of Assurance for Eligibility
d) Instructions for Making Application
e) Funding

(3) The proposed CFR on FY'84 Demonstrations.

Federal eligibility determination includes a review of Alaska's 
application, current laws and interpretation of those laws. Until 
Alaska makes formal application there will be some doubt where the 
state stands. Based on what we have, Alaska needs to:

(1) Pass an amendment to their CA/N reporting law to include 
the words, "mental injury". For an example of a total 
reporting law that meets federal eligibility please refer 
to PL95-266, Section 3.

(2) Either an amendment or a formal opinion by the Alaska 
Attorney General indicating that persons responsible for 
the child includes public and private institutions.

(3) Either an amendment or a formal opinion by the Attorney 
General stating that, " having cause to believe" is synonymous 
with, "suspect" in child abuse and neglect reporting.

(4) Review the Alaska inclusion of sexual abuse and sexual 
exploitation of children in your reporting law. Alaska . 
statutes do not need to use the same words as long as the
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state covers the conditions and situations described in 
CFR Part 1340.2(d). The last General Council review of 
Alaska statutes was before the issuance of the January 26,
1983 CA/N CFR which details eligibility in this area for 
the first time.

The DIIHS, Regional and Central Offices h-.ve encouraged Alaskans to 
meet NCCAN state grant eligibility (standards) since 1974.

Alaska had declined every year but one to apply for their allocation 
under Subsection 4(b) (2). The most serious ineligibility factor in 
Alaska is the failure of the legislators to pass legislation including 
mental injury as a part of the state's definition of CAN.

In 1976, legislation was introduced to specifically include mental 
injury in the state's definition of CAN. After considerable debate 
the legislators did make the decision not to expand on the present 
definition.

In 1978, an attempt was made to secure an Attorney General's opinion 
that existing statutes could be interpreted to include meucal injury. 
This approach turned out not to be feasible.

In 1979, some Alaska legislators made an unsuccessful attempt to remove 
neglect from the existing CAN statutes. As a result of these limited 
efforts the Department chose not to attempt to broaden the definition 
of CAN.

In 1980, legislation was reintroduced to vn.:. ude mental injury in the 
state's definition of CAN. (H.B. 545). Vh.! CAN Regional Resource 
Centers (RRC) efforts to educate legislators about CAN was apparently 
responsible for the introduction of H.B. 545.

Also in 1980 the Director of the Anchorage Child Abuse Board with urging 
from the Regional CA/N Specialist offered to continue working with 
Alaska legislators in reintroducing legislation including mental injury 
in the Alaska statute defining CAN.

When the Regional CAN Specialist met with Commissioner Beirne in 1981, 
she felt that mental injury should by all means be included in Alaska's 
statute definition. She said that such a proposal to legislators 
would however need to come from outside the Depar;ment.

Regional Office efforts continued in 1982.

In 1983 due to OHDS reorganization the Regional CA/N Specialist worked 
with the Alaska HHS Representative rather than with Alaska's directly.

As I said over the phone Ms. Borson, we are very interested in Alaska
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children being help’d thru these NCCAN standards and would welcome 
an opportunity to pursue eligibility issues with you and other 
Alaska citizens.

Please let us know the response to this material and where we might help. 

You may reach me at (206) 442-8109.

l’age 3.

Bruce Berglund 
CA/N Specialist

Enclosures



March 18, 1985

The Honorable Peter Goll 
Alaska State Legislature 
Pouch V
Juneau, AK 99811

Dear Representative Peter Goll:

I am asking you to support and enact HB 88 relating to the protection of 
children.

In Sections 47.17.069(4) and .070(1) of the bill, the terms "mental 
injury" and "emotional injury" are vague and need to be clarified.

In Section 11.51.100(1), what is and who determines "substantial risk"?

A provision stating that if the State assumes custody of 1 child in a 
family-all other children in the family need to be protected in the same 
way.

Also a provision protecting the rights of a preverbal child needs to be

I am currently involved in a case with the Division of Family and Youth 
Services and a preverbal child. The information on the case is attached.

If you can use my testemony or have any questions, please contact me at 
the numbers or address listed below.

included.

Thank you.

Feggy Patten 
Wk. 465-2570 
Hm. 789-2825 
P. 0. Box 3053
Juneau, AK 99803



The case with the Division of Family and Youth Services involves 1 child 

(4 years old) in a family who was d e t e r m in ed  by the State to be a child

in need of aid (CINA) and removed from the m o t h e r ' s home. After this

action was taken by th£ State, this same m o t h e r  took custod y of her other 

18 m onth  old child who had been living w i t h  an aunt for 14 months as a 

fester child. This same m o t h er  lived 2 streets over f rom where her 18 

m onth old child had lived but only v i sit ed her child 5 times in the 14 

months and for no longer than 30 minut es per visit.

The case was brou ght  to c ourt  to get a tempo rar y res tra ini ng order

p r eve nti ng the mot her  from hav ing  custod y of this child during the 

m ot her's p r ob ati ona ry period, (the same time period the other child was 

in cust ody  of the state). The judge ruled that d u ' to the vragueness of 

tiie law he had to award custod y of the d a u g h t er  to the natural mot her  

even though:

1. Her other 4 year old child was d e t e r m i n e d  by the State to be a

Child in Need of Aid and removed from her home;

2. She failed the first 3 months of her p r o ba ti o n / r e ha bi l i t a t io n 

p r o g r a m with the S tate and was not m a k i n g  progress with her 

second 3 months (second chance);

3. She is living with a man who has a record of w o m a n / c h i l d  abuse.

4. This 19 month old, preverbal child is left alone in the care of

this known abuser wh ile  the m o t h e r  goes to her required

classes during the days and evening.

6. The judge also ruled that the child was in a potential abusive 

situa tio n and a ppointed a g uar dia n at l ite m who was not named

until 4 weeks after tne heari ng in court.

(The mot h e r  was abused as a child. Her State programs include 

pare nt aide, homema ker s program, and alcoholic counselling.)



( j i i a i e
House o f  Representatives

Pouch V 
State Capitol 

Juneau, Alaaka B9811Of f i c i a l  Buainena

March 17, 1984

Dr. Robert London Smith 
Commissioner
Department of Health and Sc ‘ial Services 
Pouch H 01 
Juneau, AK 99811

Dear Commissioner Smith:

Thank you for your letter of March 9, concerning the issue 
of psychological abuse to minors.

I am pleased to have the support of the .Department on this 
critical issue.

Should I decide to introduce this legislation next Session, 
I will contact you in a timely fashion.

Best Regards,

Peter Goll



BILL SHEFFIELD, GOVERNOR

DEPT. OF HEALTH AM) SOCIAL SEHVICES POUCH H O t
JUNEAU. A L A S K A  99811 
PHONE:

OFFICE OF THE COMMISSIONER
DOCUMENT NO. 84-78

March 9, 1984

The Honorable Peter Goll 
Representative
The Alaska State Legislature 
Pouch V
Juneau, AK 9981 1 
Dear Representative Goll:

Thank you fo r  you r le t te r o f  February 21, 1984, regard ing
psychological abuse. Tho Department continues to be in suppo rt o f 
legis lative changes to AS 4 / .  17 which would add emotional in ju ry  to the 
problem areas which must be reported to the Department. We do 
believe tha t such a change would p rov ide  additional legal protection to 
an unknown number o f ch ild ren . Should you be w ill ing to in troduce 
such legis lation, the Department would ce rta in ly  be in suppo r t ,  and 
would be happy to prov ide any available information which v/ould be 
he lp fu l.

Sincerely,



S  T  A  I ' 1-: O V  A  I . A S IC A

H O U SE  OF P EPnK SF .NTA r iVC S

February 28, 1984

Mr. Bernard E. Kelly 
Regional Director
Department of Health and Human Services 
Region X
2901 Third Avenue 
Seattle, Washington 98121

Dear Mr. Kelly:

Thank you very much for your letter of February 24. I will 
contact the Department of Health and Social Services and 
make every effort to resolve this issue in a productive 
manner.

I appreciate your time and interest in this matter. 

Sincerely,

Peter Goll



Region X 
M/S 504
2901 Third Avenue 
Seattle, WA 98121
February 24, 1984

Office of the
D E P A R T M E N T  OF  H E A LT H  iv H I 'M  AN  S E R V IC E S  Regional Director

The Honorable Peter Goll 

State of Alaska 

House of Representatives 

Juneau, Alaska 99811

Dear Mr. Goll:

This is in response to your December 28 letter to Mr. Bruce Berglund of the 

Department of Health and Human Services Administration for Children, Youth and 

Families (ACYF). You had requested our office to review with the Department 

of Health and Social Services (DHSS) the necessary steps to comply with 

Federal standards to be eligible for NCCAN funds and further to advise you of 

specific language to be included in Alaska statutes.

DHSS recently contacted our ACYF staff which provided them with the 

information on specific steps necessary for Alaska to now meet eligibility 

standards for NCCAN grants. In addition, Edward Singler, Regional 

Administrator for Human Development Services which oversees the ACYF, wrote to 

Commissioner Smith and provided him with information and program guidelines to 

assist Alaska's efforts toward eligibility for funding.

One of the guidelines which DHSS personnel may have difficulty meeting is the 

March 31, 1984 deadline to apply for NCCAN funds. If this is the case, the 

recent program instruction which DHSS has received as a part of Mr. Singler's 

letter included a statement on a waiver of this deadline. The waiver reads:

States which are presently ineligible but have legislation in 

progress which might affect their eligibility should request, 

from the Regional Program Director, a waiver of the March 31,

1984 deadline for the submission of their Statements of 

Assurance. However, the deadline cannot be extended beyond 

June 30, 1984, as State allocations must be made by that date in 

order that awards can be made before the end of FY 1984. 

Final!", the waiver of the deadline and extension of time applies 

only the Statement of Assurance. The application for Federal 

Assistance (Form 424) must be made by all applicants no later 

than March 31, 1984.



In addition to the specific steps needed for eligibility mentioned in our 

letter to Ms. Heidi Borson, in Mr. Singler's letter and enclosures, and in our 

telephone discussion with DHSS personnel, following are several other 
considerations:

o Senate Bill 327, Senator Slurgulewski's bill on emotional injury,

changes both the Alaska criminal code (11.51.100(a)) as well as the 

Child Protection Definition or Reporting Statute (Sec.47.17.,070). If

there is a possibility of the "under 10 years of age" restriction in

the criminal code being construed to apply to the reporting statute, 

it would not be an acceptable standard to protect children or meet 
NCCAN eligibility.

o Generally we agree with the DHSS position paper on Senate Bill 327.

Many of the comments reflect information that we have sent to DHSS. 

It appears DHSS does not feel that the "under 10 years" in the 

criminal code would affect the Reporting Statute and indeed the 

wording they suggest is satisfactory.

o In discussing a definition of "mental injury," the DHSS staff, on

page 3, item 4(9) of the position paper, state that "Mental injury 

means . . . substantial impairment in the child's ability to function 

within a normal range of performance . . . ." The Federal intent is 

to evaluate a child on what is normal for his mct'irat.ic;i and 

circumstances rather than attempting to compare him with others. Our

preference would be to change the phrase to ". . . function within

that child's norma': range of performance . . . ."

A copy of Senator Slurgulewski’s bill is enclosed as well as a copy of the

DHSS position paper on the bill. We have also enclosed a comment regarding

the definition of mental injury.

Our recommendation for the inclusion of mental injury in your Reporting 

Statute is to keep the definition simple because of the necessity of a broad 

definition to meet the legislature's intent which is maximum protection of 

children; of the impossibility of the legislature to predict every instance of 

mental injury; reasonable parents receive enough guidance by the statute to 

behave accordingly; and definitions do not cede to the agencies' blanket 

authority to exercise their discretion.

We urge passage of Alaska Senate Bill 327 since this could very possibly 

eliminate a major barrier to Alaska's eligibility for program funding, unless 

earlier comments about the criminal code and "under 10" apply. If this bill 

does not pass the present legislative session, pending Federal legislation may 

still provide Alaska an opportunity to be elibile for NCCAN funds. As you may 

be aware, the United States House o^ Representatives recently passed H.R. 1904 

which contains a different waiver for States. The waiver reads:

States that do not qualify may be granted a waiver for two years 

if the Secretary determines the State is making a good faith 

effort to comply.



It appears^ the Senate also will include this waiver, though it is not 

presently in the companion bill, S.1003. In addition, the Department of 

Health and Human Services will need to publish Federal regulations to 

accommodate this provision which would delay Alaska's receiving funds for 

another year. Therefore, even if this waiver is eventually passed by both 

Houses, there may not be enough time for Alaska to apply for fiscal year 1984 
funds.

I am enclosing another copy of the Statement of Assurance that Governor 

Sheffield needs to sign for eligibility. I suggest your legal services and 
Attorney General review all 15 assurances.

I appreciate the important efforts you are making on behalf of Alaska's 

children. If you need additional assistance or further information, Dleace 
contact me. v

Sincerely,

Bernard E. Kelly 

Regional Director

Enclosures

cc:

Governor William Sheffield 

Commissioner Robert L. Smith



Office of the
D E P A R T M E N T  OF  H E A LT H  & H U M A N  S E R V IC E S  Regional Director

This is in response to your December 28 letter to Mr. Bruce Berglund of the 

Department of Health and Human Services Administration for Children, Youth and 

Families (ACYF). You had requesved our office to review wi*h the Department 

of Health and Social Services (DHSS) the necessary steps to comply with 

Federal standards to be eligible for NCCAN funds and further to advise you of

specific language to be included in Alaska statutes.

DHSS recently contacted our ACYF staff which provided them with the 

information on specific steps necessary for Alaska to now meet eligibility 

standards for NCCAN grants. In addition, Edward Singler, Regional 

Administrator for Human Development Services which oversees the ACYF, wrote to 

Commissioner Smith and provide'-. him with information and program guidelines to 

assist Alaska's efforts toward -eligibility for funding.

One of the guidelines which DHSS personnel may have difficulty meeting is the 

March 31 , 1984 deadline to apply for NCCAN funds. If this is the case, the

recent program instruction which DHSS has received as a part of Mr. Singler's

letter included a statement on a waiver of this deadline. The waiver reads:

States which are presently i('eligible but have legislation in 

progress which might affect their eligibility should request, 

from the Regional Program Director, a waiver of the March 31,

1984 deadline for the submission of their Statements of 

Assurance. However, the deadline cannot be extended beyond 

June 30, 1984, as State allocations must be made by that date in 

order that awards can be made before the end of FY 1984. 

Finally, the waiver of the deadline and extension of time applies 

only to the Statement of Assurance. The application for redera! 

Assistance (Form 424) must be made by all applicants no later 

than March 31, 1984.



In addition to the specific steps needed for eligibility mentioned 5,r our 

letter to Ms. Heidi Borson, in Mr. Singler's letter and enclosures, and in our 

telephone discussion with DHSS personnel, following are several other 

considerations:

o Senate Bill 327, Senator Slurgulewski's bill on emotional injury,

changes both the Alaska criminal code (11.51.100(a)) as well as the

Child Protection Definition or Reporting Statute (Sec.47.17.07H). If 

there is a oossibility of the "under 10 years of age" restriction in 

the criminal code being construed to apply to the reporting statute, 

it v/ould not be an acceptable standard to pro oct children nr meet 

NCCAN eligibility.

o Generally we agree with the DHSS position paper on Senate Bill 327.

Many of the comments reflect information that we have sent to DHSS. 

It appears DHSS does not feel that the "under 10 years" in the 

criminal code would affect the Reporting Statute and intfeed the 

wording they suggest is satisfactory.

o In discussing a definition of "mental injury," the DHSS staff, on

page 3, item 4(9) of the position paper, state that "Mental injury 

means . . . substantial impairment in the child's ability to function 

within a normal range of performance . . . ." The Federal intent is 

to evaluate a child on what is normal for his maturation and 

circumstances rather than attempting to compare him with others. Our

preference would be to change the phrase to ". . . function within

that child's normal range of performance . . . ."

A copy of Senator Slurgulewski's bill is enclosed as well as a copy of the

DHSS position paper on the bill. We have also enclosed a comment regarding

the definition of mental injury.

Our recommendation for the inclusion of mental injury in your Reporting 

Statute is to keep the definition simple because of the necessity of a broad 

definition to meet the 1 egisi =>•*" e's intent which is maximum protection of 

children; of the impossbi 1 it^ of the legislature to predict every instance of 

mental injury; reasonable parents receive enough guidance by the statute to 

behave accordingly; and definitions do not cede to the agencies' blanket 
authority to exercise their discretion.

We urge passage of Alaska Senate Bill 327 since this could very possibly 

eliminate a major barrier to Alaska's eligibility for program funding, unless 

earlier comments about the criminal code and "under 10" apply. If this bill 

does not pass the present legislative session, pending Faarral legislation may 

still provide Alaska an opportunity to be elibile for NCCAN funds. As you may 

be aware, the United States Hous? of Representatives recently passed H.R. 1904 

which contains a different waiver for States. The waiver reads:

States that do not qualify may be granted a waiver for two years 

if the Secretary determines the State is making a good faith 
c-ffort to comply.



It appears the Senate also will include this waiver, though it is not 

presently in the companion bill, S.1003. In addition, the Department of 

Health and Human Services will need to publish Federal regulations to 

accommodate this provision which would delay Alaska's receiving funds for 

another year. Therefore, even if this waiver is eventually passed by both 

Houses, there may not be enough time for Alaska to apply for fiscal year 1984 
funds. J

cu em~losing another copy of the Statement of Assurance that Governor 

Sheffield needs to sign for eligibility. I suggest your legal services and 
Attorney General review all 15 assurances.

I appreciate the important efforts you are making on behalf of Alaska's 

children. If you need additional assistance or further information, please 
contact me. r

Sincerely,

Jernard E. Kelly 

Regional Director

Enclosures

cc:

Governor William Sheffield 

Commissioner Robert L. Smith



1 IN THE SENATE BY STURGULEWSKI

2 SENATE BILL NO. 327

3 IN THE LECISLAT’JRE OF THE STATE OF ALASKA

4 THIRTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to child abuse."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * Section 1. AS 11.51.100(a) is amended to read:

9 (a) A person commits the crime of endangering the welfare of a

10 minor if, being a parent, guai'dian, or other person legally charged

11 with the care of a child under 10 years of age, the person intention-

12 ally deserts the child in any place under circumstances creating a

13 substantial risk of physical or emotional injury to the child.

14 * Sec. 2. AS 47.17.070 is amended by adding a new paragraph to read:

15 (8) "harm" means physical or emotional injury to a child

16 which threatens a child's health or welfare.

- I - SB 327



rV

P O S i T I C r ;  F A F E P  
S E N A T E  B I L L  327

"An act re la ting to chile! abuse."
Senate Bill 327 would amend Alaska's criminal code to include placing a 
ch ild in circumstances creating substantia l r is k  o f  emotional in ju ry  to 
the ch ild  in the de fin it ion of the crime of endangering the welfare of a 
m inor. I t would also amend Alaska's ch ild protection statute to define 
harm to a child as both physical arid emotional in ju ry  which threatens 
the ch ild 's health or welfare.

By de fin ing harm to include emotional in ju ry  SB 327 would also have the
effect o f requ ir ing  professional persons who must repo rt harm from
physical abuse to also repo r t instances o f emotional in ju ry .  The
Department would in tu rn  be requ ired to investigate such reports and 
act appropr ia te ly  to p ro tec t ch ild ren .
The Department supports SB 327 as an appropria te and needed 
expansion of the range of protection provided for Alaskan ch ild ren . A.s 
p resently  construc ted , Alaska law does not provide exp lic i t  protection 
of ch ild ren from harm to th e ir  mental or emotional we ll-be ing . Existing 
sta tutes focus on physical harm to ch iidrer. and negiect the equally 
handicapping and of ten more fa r-reach ing effects of mental or emotional 
maltreatment. While physica lly abused ch ild ren are almost always 
emotionally maltreated as well, emotional maltreatment may occur alone. 
Children su ffe r ing  on ly mental maltreatment are presently unprotected 
under Alaska law.
Th is gap in protection o f ch ild ren can genera lly be a t tr ibu ted  to 
d issatisfaction w ith c r i te r ia  for de fin ing and iden t i fy ing  mental or 
emotional maltreatment and a fear tha t an in su ff ic ien t de fin it ion would 
prov ide too grea t an oppo r tun ity  fo r unwarranted governmental 
in trus ion  into Alaskan family l i fe . I t  is the Department's position that 
these issues can be adequately addressed.
Emotional maltreatment can be d if fe ren tia ted  as a category o f child 
abuse and neglect apart from ine ffec tive or even occasionally harmful 
paren ting th rough fou r c r i te r ia  which can be made imp lic it in the 
de fin it ion  of emotional or mental maltreatment. These c r i te r ia  are:

1. Emotional maltreatment is genera lly a chron ic pa tte rn  o f 
parental behavior ra ther than an occasional lapse; and i t  has 
an adverse effect on the c h i ld . i t  causes an emotional or 
mental in ju ry .

2. The e ffec t o f emotional maltreatment is observable in the 
chib *t abnormal performance or behavior.

3. The effect o f such maltreatment is long- las t ing . The 
maltreatment b r ings about an erosion o f the ch ild 's capacity *■» 
th ink  and feei.
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SENATE B ILL 327 
PAGE 2

4. The e ffect of emotional or mental maltreatment constitutes a 
handicap to the ch ild . I t  causes substantia l impairment of the 
ch ild 's ab i l i ty  to th in k ,  to learn , and to enter into 
re lationships w ith others and to f ind satisfaction in h is /he r 
endeavors.

A lthough 'motional or mental maltreatment is ra re ly  manifested in 
physical s igns, there are a few physical ind ica to rs : speech d isorders , 
lags in physical development, and fa i lu re  to th r iv e  syndrome (which is 
a progress ive wasting away usually associated w ith the lack of 
mothe ring ). More often emotional harm is indicated th rough behavior 
which is often similar to that o f emotionally d is tu rbed ch ild ren . 
Emotionally in ju red ch ild ren are impaired in the ir  ab i l i ty  to function and 
often e xh ib it  poor self concepts and impaired overa ll thought processes. 
They often have low impulse contro l and h igh levels o f aggression, 
anx ie ty , and se lf-des truc t iveness . Such ch ild ren often disp lay high 
levels o f anti-social behavior as they grow o lder. These anti-social 
behaviors such as truancy , ex trem -' aggressiveness, de linquency, and 
attempted suicide often requ ire  the in te rven tion  of State or local 
government agencies and the prev is ion o f special services which are 
often fa r more expensive and ce rta in ly  less p ro tec tive of the ch ild than 
prevention or in te rven tion at an ea rlie r time would have been.
The Department recommends four amendments to SB 327 to c la r i fy  the 
in ten t to provide protection o f ch ild ren from emotional harm and to 
provide a c learer, more legally practicab le de fin it ion o f mental in ju ry .  
Suggested amendments are as follows:

1. That the term "mental in ju ry "  be substitu ted fo r emotional 
in ju ry  in Sections 1 and 2 of the B i l l .

2. That a section be added to the Bill to amend AS 47.17.010 as 
follows:
AS 47.17.010. Purpose. In o rde r to pro tect ch ild ren whose 
health and well-being may be adverse ly affected th rough the 
in f l ic t ion , by o ther than accidental means, of harm th rough 
physical or mental abuse or neglect or sexual abuse or sexual 
exp lo ita tion , the leg is lature requ ires the repo rt ing  o f these 
cases by p rac tit ioners o f the healing arts and others to the 
appropria te public au tho r it ie s . I t  is the in ten t o f the 
leg is la ture tha t,  as a resu it o f these repo r ts , p ro tec t ive  
services will be made available in an e f fo r t  to p reven t fu r th e r  
harm to the ch ild , to safeguard and enhance the general 
well-being o f ch ild ren in th is State, and to preserve family 
life whenever possible.
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3. That a section be added to amend AS 47.17.010(1) to rc rd  as 
follows:

(1) "Ch ild  abuse or neglect" means the physcial o r ren ta l 
in ju ry  or neglect, sexual abuse, sexual exploitation or 
maltreatment o f a ch ild  under the age o f 18 by a person 
v/ ho is responsible fo r the ch ile 's  v/elfare under
circumstances which indicate tha t the ch ild 's health or
v/elfare is harmed or threatened the reby ;

4. Tha t a section be added amending AS 47.17.070 by adding a 
new paragraph to read:
(9) "Mental in ju ry "  means an, in ju ry  to the intellectual or

psychological capacity o f a ch 'ld  as evidenced by an
observable and substantia l impairment in the child 's 
ab i l i ty  to function w ith in  a normal range of performance 
and behavior, w ith due regard to his cu ltu re .

These changes would remove any ambigu ity about the in ten t of the
leg is la tu re and would rcqu i i that harm to the mental health o f a chi id 
be reported and investiga ted where such harm appears to have arisen 
by in ten t o f the person responsible fo r the ch ild 's  welfare.
The vas t ma jo r ity , 47 o f the 50 states, have s ta tu to ry  provisions
pro tec t ing ch ild ren from mental abuse or neglect similar to those 
recommunded by the Department. Such provis ions ore encouraged by 
the Federal Department o f Health and Human Services ana the inclusion
o f suet, provis ions in State law makes states elig ib le to receive federal
g ran t f in d s  under Public Law 93-247. Passage of SB 327 would make 
Alaska elig ib le to receive $45,379 which could in tu rn  be g ranted fo r 
the provis ion o f ch ild abuse prevention and treatment programs and
serv ices.

The Department has concluded tha t passage o f C 3 327 as i t  is presently
constructed or v/ith the suggested changes would requ ire  no additional
fiscal resources. I t  is expected tha t instances o f reported emotional 
in ju ry  to ch ild ren w ill be re la t ive ly  small in number and can be 
investigate-I sa t is fac to r i ly  w ith  ex is t ing s ta ff .
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RECOMMENDED: h/\A .is ^ s u fi riC
Micnaei L. Pries; Director 

Division of Famiiy and 

Youth Services

DATE: [ I  2 S ~  I  f c ' r _________

APPROVED BY:

Robert London Smith, Ph.D. 

Commissioner 

Department of Health and 

Social Services

DATE:

S



"Mental injury" means an injury to the intellectual 

or psychological capacity of a child as evidenced by an 

observable and substantial impairment in his ability to function 

within his normal range of performance and behavior, with due 

regard to his culture.

Comment

This subsection defines the term "mental injury" which appears in 
subsection 4(c)(i), supra. However, since that section requires that the 
parent or other person responsible for the child's welfare "inflict" or 
"allow to be inflicted" the "mental injury," the mental injury must be 
clearly attributable to the acts or omissions of the parents and the mental 
injury to the child must be established clearly before the child can be 
considered abused or neglected. The causes of mental injury or emotional 
illness are complex; it would be unfair to automatically blame the parents 
for a child's mental or emotional condition, and yet, this is an all too 
common consequence of abuse and neglect. It is important to note that the 
Model Act requires that the mental injury be "evidenced" by an "observable 
and substar.tial impairment," This might include failure to thrive; inability 
to think and reason; inability to cor rol aggressive or self-destructive 
impulses; acting-out or misbehavior, including incorrigibility, ungovern­
ability, or habitual truancy. Expert psychiatric or psychological examina­
tion often can demonstrate the relationship between a child's mental 
condition and the acts or omissions of the persons responsible for his 
welfare, especially if the child improves during the time ha is in agency 
care or his family is under .in agency's supervision. Finally, the Model 
Act is careful to acknowledge the need to make all such judgments about 
mental injury "with due regard" to the child's culture. Thus, a low IQ 
score should be evaluated within the context of the cultural distortion 
inherent in most measures of intelligence.



STATEMENT OF ASSURANCE

NOTE: Please do not attempt to complete this fora without first reviewing
Che Program Instructions for making application for a State G-.iid 
Abuse and Neglect Grant.

Applicable Section Statement.....  .........
of CFR 13^0________________________________________ ___________________________

Statement No. 1

134G.l-2(b) The State definition of "ehild abuse and neglect,'*
i s  in accordance- with all aspects of une following:

"Child abuse and neglect" means barm or threatened 
harm to a child's health or welfare by a person 
responsible for the child's health or welfare.

"Harm or threatened harm to a child's health 
or welfare" can occur through: Nonaccidental
physical(l) or mental injury(2); 3exual abuse, as 
defined by State law(3); or negligent treatment 
or maltreatment, including the failure to provide 
adequate food, clothing or shelter(A). Provided, 
however, that a parent or guardian legitimately • 
practicing his religious beliefs who thereby does 
not provide specified medical treatment for a 
child, for that reason alone shall not be consi­
dered a negligent parent(5).

"Child" means a person under the age of eighteen(6),

"A person responsible for a child ' 3 health 
or welfare" includes the child ' 3  parent(7), 
guardian (8) or other person responsible for the 
child's health or velfare(9), whether in the same 
home as the child(lO), a relative's home(ll), a 
foster care home(12) or a residential institution 
(13).

I

NOTE: Items numbered (1) through (13) indicate different
aspects of the requirements for the definition.

State Statutory Provision



Applicable Section
of  C FR 1340

Statement

1340.

1340.

1340.

1340.

-3(d)(1)

1—3 (d)(1)

-3(d)(2)

-3(d)(2)

Statement No. 2

The State has in effect a State child abuse 
and neglect reporting law.

State Statutory Provision 

Statement No. 3

The State provides all persons reporting 
known or reasonably (good faith) suspected 
instances of child abuse and neglect with 
_ immunity from civil and crimin* prosecution 
•under any State or local law, arising out of 
such reporting.

State Statutory Provision 

Statement No. 4

The State provides for mandatory reporting 
by some persons(l) and permissive reporting by 
' all persons(2) of known or suspected instances(3) 
of child abuse and neglect(4) to a properly 
constituted authority with the power and 
responsibility to perform an investigation 
(5) and take necessary ameliorative and 
protective steps as required in paragraph 
(d)(3) of section 1340.3-3(6).

NOTE: (1)—(6): These include the various aspects
which must be satisfied in order to meet this 
requirement. Only the mandatory reporting 
provision (1) requires documentation from 
State law.

State Statutory Provision 

Statement No. 5

The State.provides that the reporting ref'rred 
to in paragraph (d)(2)(i) must be to an agency 
other than the agency, institution or other 
facility involved in the acts or omissions, if 
the report of child abuse and neglect involves 
the acts or omissions of a public or private 
agency or other institutiton or facility.

-  2 -



Applicable Section
o f  CF R  1340

1340-3—3(d)(3)

1340.3-3(d)(3)

1340.3-3(d)(4)

1340.3-3(d)(5)

Statement

Statement No. 6

The State provides that upon receipt of a known 
or suspected instance of child abuse or neglect 
an appropriate investigation is initiated promptly 
by a properly constituted authority to substantiate 
the accuracy of the report.

Statement of No. 7

The State provides that, upon a finding of abuse 
or neglect, immediate steps are taken to protect 
the health and welfare of the abused or neglected 
child, a3 well as that of any other child under 
the same care who may be in danger of abuse or 
neglect.

Statement No. 8

The State has in effect throughout the State such 
administrative procedures, such trained personnel, 
such training procedures, auch institutional 
and other facilities‘ (public and private) and 
such related multidisciplinary programs and servicej 
as may be necessary to assure effective enforcement 
of the child abuse and neglect laws, specifica!*- 
including: provision for the receipt, investigation
and verification of reports; provision for the 
determination of treatment or ameliorative social 
service needs; provision of such services; and, 
when necessary, resort to criminal or juvenile 
court.

Statement No. 9

(a) The State provides by law for the preservation 
of the confidentiality of all records concerning 
reports of child abuse and neglect in order to 
protect the rights of the child, his parents or 
guardians.

State Statutory Provision 
• •

(b) Unauthorized dissemination of the cortents 
of the records concerning reports of child abuse 
and neglect is a crime.

State Statutory Provision



1340o3-Md)(6)

1340.3-3(d)(7)

Note:

Applicable Section
o f  C F R  1 3 4 & ________

1340.3-3(d)(8) 

134C.3-3(d)(8)

Statement

Statement No. 10

The State provides for the cooperation of law 
enforcement officials, courts of competent jurisdic­
tion and all appropriate State agencies providing 
human services in relation to preventing, identify­
ing and treating child abuse and neglect.

Statement No. 11

The State provides that in every case involving 
an abused or neglected child which results in a 
judicial proceeding, a guardian ad litem is 
appointed to represent the child in such proceeding.

Please check one of the following and attach 
documentation.

 A State law that such appointments must be cade
in all cases.

 A State law which permits appointments and
a Governor's statement that appointments are 
made in'all cases.

 A Stat.; Attorney General's opinion that required
appointments can be made and a Governor's 
statement that such appointments are made in 
all cases.

 A State Attorney General's opinion tha,
the attorney charged v‘th the presentation 
in a judicial proceeding is also required to 
represent the rights of the child where such 
responsibility•is not indicated in law.

A
Statement No. 12

The State provides tha'. the aggregate of support 
for ' programs or projects related to child abuse 
and neglect assisted by State funds has not Deen 
reduced below the level provided during Federal 
fiscal year 1973.

Statement No. 13

The State has policies and procedures designed 
to assure that Federal funds made available under 
this Act, for any fiscal year, will be used to 
supplement, and, to the extent practicable, increase 
the level of State funds which would, in the 
absence of Federal funds, be available fo«. such 
programs and projects.



Applicable Section

o f  CFR  1340

1340.3-3(d)(9)

Statement

Statement No. 14

The State provides for dissemination of information 
to the general public with respect to the problem 
of child abuse and neglect and the facilities and 
prevention and treatment methods available to 
combat instances of child abuse and neglect.

Statement No. 15

1340.3-3(d)(10) The State insures, to the extent feasible, that 
parental organizations combating child abuse 
and neglect, as recognized by the State, receive 
preferential treatment.

I HEREBY STATE AND ATTEST THAT the information supplied 'in this form is 
true, to the best of my information and belief, and that should any facts 
or circumstances leading to such information be modified, I shall, within 
30 days, so inform the Department of Health and Human Services.

Dated BY
Governor

i
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 
Office of Human Development 
Services 
45 CFR Part 1340 
Child Abuse and Neglect Prevention 
and Treatment Program
a g e n c y : Office of Human Development 
Services, HHS. 
a c t i o n :  Final rule.
s u m m a ry : The Department of Health 
and Human Services is issuing final 
regulations to implement the 
amendments to the Child Abuse 
Prevention and Treatment Act 
contained in Title 1 of the Child Abuse 
Prevention and Treatment and Adoption 
Reform Act of 1978. Pub. L. 95-268, as 
amended. The regulations also clarify, 
simplify and eliminate where repetitive 
of the statute, the rules governing the 
Child Abuse and Neglect Prevention and 
Treatment Program and those related to 
the coordination of Federal activities 
rt!. to child abuse and neglect. 
e f f e c t i v e  d a t e :  February 25.1983.
FOR FURTHER INFORMATION CO ITACT .
Jay Olson, Special Assislant to the 
Director, National Center on Child 
Abuse and Neglect. Room 2008D.
Donoi. ■' Building. 400 8th Street SW., 
P.O. Box '182, Washington, D.C. 20013, 
(202) 215 2859.
SUPPLEMENTARY INFORMATION 
Background

The Child Abuse Prevention and 
Tr« atment Act (Pub. L. 93-247) (the Act) 
(42 U.S.C. 5101 el seq.) was enacted in 
19'< 4. II established within the 
Department of Health, Education and 
Welfare (now the Department of Health 
and Human Services) the Nations. 
Center on Child Abuse and Neglect. The 
National Center is organizationally 
located within the Children's Bureau of 
the Administration for Children. Youth 
and Families, Office of Human 
Development Services.

The National Center on Child Abuse 
and Neglect, through the Act, was given 
responsibility for:
• Compiling and disseminating an 

annual summary of recent and on­
going research on child abuse and 
neglect.

• Developing and maintaining an 
info.-matton clearinghouse.

• Compiling, publishing and 
disseminating training materials.

• Providing technical assistance to 
public and nonprofit private agencies 
and organizations.

• Conducting research, and

• Making a complete and full study of
the national incidence of r.hild abuse
and neglect.
The Act also authorized the Center to 

make grants or enter into contracts with 
public agencies or nonprofit private 
organizations for demonstration 
programs and projects designed to 
prevent, identify, and treat child abuse 
and neglect, as well as make grants to 
Stales to assist States in developing, 
strengthening and carrying out child 
abuse and neglect prevention and 
treatment programs.

Finally, the Act provided that the 
Secretary appoint an Advisory Board to 
assist in coordinating Federal programs 
and activities related to child abuse and 
neglect and develop Federal standards 
for child abuse and neglect prevention 
and treatment programs and projects.

Pub. L  05-256. enacted on April 24. 
1978. extended the Child Abuse 
Prevention and Treatment Act through 
September 30,1981. It also amended the 
Act by adding, in Section 3, sexual 
exploitation to the definition of child 
abuse and neglect. As a result, States 
applying for a State child abuse and 
neglect grant under Section 4(b)(1) of the 
Act are required to include sexual 
exploitation in their definition of child 
abuse and neglect.

The Department published a Notice of 
Proposed Rulemaking (NPRM) on May 
27,1980 '45 FR 35794) to implement 
these amendments.

Subsequently, Title VI, Chapter 7. of 
Pub. L. 97-35, the Omnibus Budget 
Re ;onciliation Act of 198i, extended the 
programs authorized by the Child Abuse 
Prevention and Treatment Act. Pub. L  
93-247, as amended, through Fiscal 
Years 1982 and 1983.

In addition to the changes in the 
regulation required by Pub. L  95-266, 
the Department of Health and Human 
Services is taking this opportunity to 
clarify and simplify the existing 
regulation in ar-.ordance with the 
Secretary’s reg story reform principles. 
In this context, w have omitted from 
these final rules tl. se provisions 
contained in the .\i RM which merely 
•epeat the statute.
Dis: ussion of Major CommoDts and 
Changes

The Department received 
approximately 60 comments from 24 
agencies, organi' ations and individuals 
in response to the NPRM published on 
May 27.1980 (45 FR 35794). Included 
below is a summary of the major 
comments from respondents, our 
response to those comments, and a 
discussion of the changes that we have 
made in the regulations.

Subpart A—General Provisions 
Section 1340.1 Purpose cr.d Scope

Section 1340.1(b)(3) authorizes the 
National Center on Child Abuse and 
Neglect to make grants or contracts for 
research, demonstration, ar.d service 
improvement programs and projects. 
Eligibility for an award of a grant or 
contract in these specific areas is 
governed by the Act and is different for 
research applicants and demonstration 
and service improvement applicants. 
Therefore, the phrase "with public or 
private agencies and organizations" has 
been deleted as it pertained to only one 
category of eligible applicant: also there 
is no need to repeat the Statute.
Section 1340.2 Definitions

There were a number of supportive 
comments for many provisions of the 
proposed regulation. This included 
support for the definilion of child abuse 
and neglect contained in § 1340.2.
Definition o f Sexual Abuse and Sexual 
Exploitation (§ 1340.2(d) (1 ) and (3)1

Comment.—Some respondents were 
particularly concerned about the 
possibility that Slates may need a 
legislative change to include sexual 
exploitation in their definition of child 
abuse and neglect. (The definition of 
child abuse and neglect specifies the 
reportable conditions or situations of 
child maltreatment.)

Response.—The 1978 amendments to 
the Child Abuse Prevention and 
Treatment Art added "sexual 
exploitation" to the definition of child 
abuse and neglect in the Act (42 U.S.C. 
5102). The current regulations include 
within the definition of "child abuse and 
neglect" the phrase "sexual abuse as 
defined by State law." In order to avoid 
confusion in the meming of the terms 
“ 6exual abuse” and "sexual 
exploitation" we added definitions for 
each of these terms in the Notice of 
Proposed Rulemaking (see 5 1 340.2(d) (1) 
and (2)).

A State is .iot required to have the 
words "sexual abuse" and “ sexual 
exploitation" in its State statute as long 
as the State statute covers the 
conditions and situations described in 
the definition of these terms i.i these 
regulations. If a State needs to amend its . 
statute to include sexual exploitation as 
a reportable condition, it has until the 
close of the second general legislative 
session of the State legislature that 
convenes after the effective date of 
these regulations to do so (see 
S 1340.13(a)(1)). We believe that the 
definitions of "sexual abuse" and 
"sexual exploi'ation" in these
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regulations implement the intent of 
Congress, to assure that the various 
forms of sexual mistreatment of children 
are reported. In addition, we believe the 
provision that allows Stales that do not 
now provide for the reporting of sexual 
exploitation i> reasonable period of time 
to amend their statutes is a fair and 
reasonable method of enabling them to 
comply with the requirements of the 
Act.

Comment.—Concern was also 
expressed that the phrase "for 
commercial purposes" limited the 
definition of sexual exploitation. 
Commentors asserted that sexual 
exploitation for commercial purposes 
□mils sexually exploitive acts by those 
persons using children for non­
commercial purposes, e.g.. out of a 
deviant interest and desire for personal 
gratification.

Response.—We agree. Therefore, in 
§ 1340.2(d)(2), we have dropped the 
words "for commercial purposes" from 
the definition as proposed ir the NPRM. 
It is our intent to include within this new 
definition all sexual exploitation of 
children.
Definition o f Negligent Treatment 
(§ 1340.2(d)(3))

Comments.—We received strong 
recommendations that the definition of 
"negligent treatment or maltreatment" 
be expanded to include failure to 
provide medical care.

Response.—We have reviewed this 
matter and agree with the 
recommendation. The definition of 
negligent treatment or maltreatment in a 
majority of State reporting laws now 
incirdes the failure of parents or 
caretakers to provide adequate food, 
clothing, shelter ind medical care. Thus, 
the basic needs of children are 
identified in most State statutes: failure 
to supply these necessities of life are 
cause to make a report to the agency 
mandated by statute to investigate 
reported cases of child abuse and 
neglect.

Also, recent events in which parents 
or guardians failed to provide needed 
medical care or treatment to 
handicapped infant children who later 
died suggest that legal protections are 
needed for these infants.

In addition, the language of the Child 
Abuse Prevention and Treatment Act, as 
amended, supports the inclusion of 
failure to provide adequate medical care 
as a reportable condition. Section 3 of 
the Act 142 U.S.C. 5102) defines "child 
abuse and neglect" to cover acts or 
situations constituting abuse or neglect 
which occurs "under circumstances 
which indicates that the child's health 
or welfare is harmed or threatened

thereby ' * \ "  Section 4(b)(2)(C) of the 
Act (42 U.S.C. 5103(b)(2)(C)) provides 
that "upon a finding of abuse or neglect. 
Immediate steps shall be taken to 
protect the health and welfare of the 
abused or neglected child, as well as 
that of any other child under the same 
care who may be in danger of abuse or 
neglect; * * *"

Legislative history also reflects 
Congressional concern about the failure 
i o  provide specific medical treatment for 
a child, unless it is not provided for 
religious reasons, by persons 
responsible for the child's health or 
welfare. The Report of the House 
Education and Labor Committee 
contains the following:

The Committee recognized that "negligent treatment" is difficult to define, but it is not the intent of the Committee that a parent or guardian legitimately practicing his religious beliefs who thereby does not provide specific medical treatment for • child is for that 
reason alone considered to be a negligent parent. To clarify further, no parent or guBrdian who in good failb is providing to a child treatment sololy by spiritual means such as prayer according to the tenets and practices of a recognized church through a duly accredited practitioner shall for that 
reason alone be considered to have neglected •he child. (H, Rep. 93-605, 93rd Cong., 1st Sess. (1973). pp. 4-SJ. (Emphasis in original)

In light of these factors and Ihe need 
to insure the protection of children's 
health, we have included the failure to 
provide adequate medical care as a part 
of the definition of negligent treatment 
in § 1340.2(d)(3). If a State needs to 
amend its statute to include the "failure 
to provide adequate medical care" as a 
reportable condition, it has until the 
dose of the second general legislative 
session of the State legislature following 
the effective date of these regulations to 
do so.

The defiii'' of "harm or threatened 
harm to a child's health or welfare" in 
the existing regulations, 45 CFR 1340.1- 
2(b)(1), contains a religious exception 
which war. interpreted by the 
Department to be an eligibility 
requirement for a State grant under 
Section 4(b;j.’.) of the Act (42 U.S.C. 
5103(b)(2)). This is an exception which 
provides that a parent or guardian who 
does not provide medical treatment for a 
child because of the parent's religious 
beliefs is not considered, for that reason 
alone, to be a negligent parent or 
guordian.

The religious exception in the 
proposed regulations appeared as a 
"Note" to the definition of 'negligent 
treatment or maltreatment’ in § 1340.2(3) 
and was intended to be retained as an 
eligibility requirement for a State grant. 
That “Note" exempted a parent or

guardian from being considered to have 
neglected his/her child if medical 
treatment is not provided because the 
parent or guardian is legitimately 
practicing his/her religious oehefs.

Eight respondents commented on this 
"Note” to the definition of ''negligent 
treatment or maltreatment". Two 
respondents agreed with the deletion of 
the clause included in the current 
regulations, which recognizes the power 
of a court to require medical treatment 
over the religiou3ly-based oojections of 
the parent or guardian. These 
respondents also conveyed the 
satisfaction that had been expressed to 
them by the Christian Science Church 
with this part of the proposed regulation. 
One respondent requested that the 
substance of the "Nole" be clearly 
stated as a regulation or be deleted.

Five of the respondents objected to 
this exemption and urged its removal 
from the proposed regulations. They 
presented several reasons for removing 
the proposed religious exemption from 
final regulations. Four respondents 
claimed that some children suffer and 
die as a result of their parents relying on 
spiritual healing under circumstances in 
which medical treatment could have 
prevented such results. Two 
respondents added that the religious 
exception impedes discovery of cases so 
that even if courts retain their power to 
order medical treatment, the exercise of 
that power often comes too late. Three 
respondents argued that aLl children 
deserve the protection of the law. with 
two of them observing that the religious 
exception served to deny children their 
constitutional right to life and to equal 
protection of the law. One respondent 
was also of the opinion that the religious 
exception inhibited criminal prosecution 
of parents, even if their child had died 
as a result of the failure to provide 
medical treatment. Another suggested 
that there should be a religious 
exception from criminal prosecution, but 
not one that impedes protective action 
under civil law. Finally, one respondent 
called attention to the fact that 
objections had been raised to the 
inclusion of the religious exception in 
the current regulations and that 
objections continue to be presented.

Response.—All o f these responses 
were considered in the context of the 
Act. the regulation and the legislative 
history of die Act [H.R. Report No. 93- 
685. November 30.1973. 93rd Congress. 
1st Session (1973)J. The latter reported • 
to the House of Representatives the bill 
that became the Child Abuse Prevention 
and Treatment Act, and contained a 
statement supporting a religious 
exception. As enacted, however, the Act
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contained eligibility requirements for 
grants under Section 4(b)(2) (42 U.S.C. 
5103(b)(2)); but did not include among 
them a religious exception. The Notice 
of Proposed Rulemaking of August 28, 
1974 (39 FR 31507) to implement the Act 
included a religious exception as part of 
the definition of "child abuse and 
neglect" Although tEe Department 
received objections to thiB exception it 
concluded that the exception was 
intended by Congress. Consequently, in 
order to receive grants under Section 
4(b)(1) of the Act (42 U.S.C. 5103(b)(1)). 
States were required to have a religious 
exception in their statutes or to certify 
their recognition of on exception by a 
State Attorney General's opinion. In 
1978. when the Congress reauthorized 
the Act. it passed several amendments, 
including one that modified the 
definition of "child abuse and neglect." 
Again, however, the legislation failed to 
include mention of a religious exception. 
It was nonetheless included in the 
proposed regulations and elicited the 
comments noted above.

In light of this history and the 
objections of respondents, we have 
reexamined the legal support for a 
religious exception as an eligibility 
requirement under Section 4(b)(2) of the 
Act (42 U.S.C. 5103(b)(2)). We hove 
concluded that Buch an eligibility 
provision is r.ot required by the Act. 
Therefore. 5 1340.2(d)(3)(ii) of the final 
regulation states that the regulations are 
not to be construed as prohibiting or 
requiring a finding of neg!.0ent 
treatment or maltreatment when a 
parent practicing his/her religious 
beliefs does not, for that reason alone, 
provide medical treatment for a child. 
Thus. States are free to recognize or not 
recognize a religious exception without 
that choice having any effect on 
eligibility for a Slate child abuse grant. 
The regulation provides at 
S 1340.2(d)(3)(ii) that if under State law 
a finding of negligent treatment is 
prohibited when medical treatment is 
withheld for religious reasons, that 
prohibition does not limit the authority 
of the Slate to insure that needed 
medical treatment is provided.
Definition o f Threatened Harm  
(§ 1340.2(d)(4))

Comments.—One respondent 
requested that the regulation clarify the 
definition of "threatened harm to a 
child's health or welfare," which Ihe 
proposed regulation defined js  "a 
subsianlial risk of harm to the child's 
health or welfare." It wa6 suggested that 
some less ambiguous term be used.

Response.—As there were no 
additional suggestions for changing or 
clarifying this definitional term and

because we could find no substitute 
language which seemed to be clearer, it 
was decided that no change would be 
made.

‘Threatened harm" is a pari of the 
definition of child abuse and neglect in 
both the Act and regulations. The NPRM 
defined threatened harm to mean a 
substantial risk of harm to the child's 
health or welfare. The Act defines child 
abuse and neglect so as to include acts 
or omissions including child abuse, 
sexual abuse and child neglect by 
persons responsible for a child's welfare 
under circumstances which indicate 
harm or threatened harm to the health or 
welfare of the child. (42 U.S.C. 5102.)
The reasons for the inclusion of 
"threatened harm" is based on the 
premise that society should not have to 
wait until a child is actually injured 
before protective action is taken. At the 
same time we- recognize that, in Borne 
instances the harm that is threatened is 
not of a sufficient degree to necessitate 
Stale intervention. The term 
"substantial risk" is used to clarify that 
a State need not intervene until, in its 
judgment, the threat of harm to the child 
is real and significant.
Definition o f a Person Responsible fo r  o 
Child's Welfare (§ 1340.2(d)(6))

Comments.—The proposed regulation 
defined “ a person responsible for a 
child's welfare" to include those persons 
responsible for around the clock care of 
children (§ 1340.2(5), now § 1340.2(d)(0)). 
A suggestion was made to add others to 
this definition such as teachers and 
employees of public or private 
institutions.

Response.—For children in settings 
which provide less than 24-hour care 
such ns day care centers and schools, 
we believe that primary reliance should 
he placed on parents to protect their 
own children by voicing their concerns 
to Bchool officials or seeking criminal 
action. Therefore, we do not believe a 
change in the language of the regulation 
to include personnel of day care centers 
and schools is necessary or desirable.
Coordination Requirements (S 1340.4)

V . have added e new § 1340.4 to the 
final rules which requires that all 
Federal agencies responsible for 
programs related to child abuse Qnd 
neglect must provide information as 
required by the Commissioner to insure 
effective coordination of effort.

This is not a new requirement but is 
derived from Subpart D as proposed in 
the NPRM.

Subpart B—Grants to Slates
Section 1340.11 A llocation o f Funds 
Available

Comment.—One comment suggested 
that the amount of State grant funds 
available for States that do not appiy or 
are found ineligible should be allocated 
among the eligible States, deleting the 
second option in the proposed regulation 
that would permit the Commissioner of 
ACYF to authorize the use of funds "for 
such other purposes under the Act."

Response.—The suggestion is 
consistent with our current practices. 
Therefore, we have revised the 
regulation to limit reallocation of State 
grant funds to eligible States.
Section 1340.12 Application Process

We have deleted § 1340.12(b) of the 
NPRM which provided for the 
solicitation of State grant applications 
each Federal fiscal year by a publication 
in the Federal Register of a "Notice of 
Availability of funds for State grants." 
Since the only eligible applicants for 
State grants are the State agencies 
designated by the Governor to apply for 
such funds (§ 1340.12(a)), we have 
eliminated the annual Federal Register 
Notice effective in fiscal year 1982. 
Instead, we have substituted a specific 
program instruction, mailed directly to 
the appropriate State agencies, which 
includes necessary application forms, 
allocations and deadline for submission 
of the State grant application.

Comment.—A suggestion was made 
that eligible applicants for State grants 
include local public housing authorities.

Response.—State grants are made 
only to States. However, local public 
housing authorities may apply lo r a 
demonstration, research or servi .e 
improvement grant under S?r*-,on 2(b)
(5) or Section 4 of the Act (42 U.S.C. 
5101(b) (5) or 42 U.S.C. 5103).
Section 1340.14 Eligibility 
Requirements

Comments.—Some commenlors 
objected to the deletion of the language 
found in the current regulation at 45 CFR
1340.3—3(b) pertaining to the definition of 
child abuse and neglect. That section 
explains that definitions of child abuse 
and neglect used by States which are 
the ".iame in substance" as the ones set 
forth in the regulation will he sufficient 
to meet Federal definitional 
requirements.

Response.— The language was deleted 
from the proposed regulations as 
unnecessary. However, respondents 
correctly pointed out that States have 
never been required to have language 
identical to the Act or regulation in
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order to qualify for a grant Therefore, 
we will retain the language of the 
current regulation in { 1340.14, to 
provide that a State’s definition of child 
abuse and neglect which is the same in 
substance as the one set forth in the 
regulation will be acceptable.

Section 1340.14 of the proposed 
regulation also contained an elaboration 
of the ten eligibility requirements which 
a State must satisfy to qualify for a State 
grant. However, after more careful 
review of Section 4 (b) (2) of the Act it 
was our decision not to repeat the 
provisions of the Act in regulations, 
Therefore, those requirements in the 
NPRM which duplicate the language of 
the Act have been elimin. ted. Of course, 
the requirements of the Act in Section 4
(b) (2) remain fully applicable.

Section 1340.14(c) of the NPRM 
providing immunity for persons 
reporting instances of child abuse and 
neglect from prosecution has been 
deleted because it duplicates the 
language of the Act in Section 4(b) (2) 
(A).

Comment.—One respondent 
requested further clarification of what 
was meant by a "different properly 
constituted authority”  in 5 1340.14(e).

Response.—In instances of child 
abuse and neglect that occur in an 
institutional setting, the investigating 
agency must be separate enough from 
the agency alleged to have abused or 
neglected a child to ensure un adequate 
Impartial and objec':ve investigation. 
This means that the Stale agency having 
responsibility for the investigation of 
reports of abuse or neglect may not 
investigate reported insta ’ es of child 
abuse or neglect made agi it 
institutions operated by tha. agency.

The same respondent also asked 
whether the State agency responsible 
for investigating allegations of 
institutional child abuse can investigate 
a reported instance of child abuse and 
neglect if the alleged abuse or neglect 
was by a contract vendor or purchase of 
service provider.

It is acceptable for the Slate 
mandated agency responsible for 
•’nvestjating reports of known and 
suspected instances of child abuse or 
neglect t > investigate reports from 
residen1 al facilities bb long as such 
facilities do not have on their staff 
employees from the mandated agency 
and are not directly operated by the 
mandated agency. As these comments 
were related to the respondent's request 
for clarification of the meaning of the 
regulation we believe that no change in 
the regulation is necessary.

Section 1340.14(h) was revised by 
omitting that language which was 
duplicative of the Act. Sections

1340.14(i), (j), (k) and (1) were omitted as 
they were duplicative of provisions in 
the Act.

Comment.—Comments on J 1340.14(g) 
which mandates the appoint: >ent of a 
guardian ad litem In all judicial 

•proceedings, involving an Bbused or 
neglected child, were concerned about;
(1) The appropriateness of the person 
presenting the evidence in a judicial 
proceeding also serving as the guardian 
ad item: and (2) the absence of a 
provision which would permit a State to 
satisfy the guardian ad litem 
requirement by court rule.

Response.—On the basis of the 
comments received we are making two 
ch inges in S 1340.14(g). First we are 
eliminating as a person who may serve 
as a guardian ad litem the attorney who 
presents the evidence in a judicial 
proceeding alleging child ebuse or 
neglect. Thi9 was done to eliminate the 
possibility of conflicting roles as there is 
serious question about having a 
presenter of the evidence also serve as a 
child’s guardian ad litem.

Secondly, a State may elect to 
promulgate Court Rules mandating the 
appointment of a guardian ad litem  in 
judicial proceedings. This will now be 
an added option for the State in 
satisfying the guardian ad litem 
requirement.
Subpart C— Discretionary Grants and 
Contracts

There were no comments from 
respondents on Subpart C of the NPRM. 
Two of the three sections in this Subpart 
proposed in the NPRM have been 
eliminated from the final rule because 
they duplicate the language of the Act in 
Sections 2(b) and 4(b)(1) (discretionary 
grants and contracts). Only the 
provision regarding confidentiality 
(51340.20) has been retained in Subpart 
C to afford the same protection of 
personal facts or circumstances about 
individuals involved in discretionary 
projects or programs as is provided to 
individuals under the State grant 
program.
Subpart D—Coordination o f Federal 
Activities

Except for the coordination 
requirements for Federal agencies which 
now appears in new § 1340.4, we have 
eliminated Subpart D. We do not believe 
it iB necessary to publish the 
administrative and procedural 
requirements for the Advisory Board in 
regulations,

Impact Analysis
Executive Order 12291

Executive Order 12291 requires that a 
regulatory impact analysis be prepared 
for major rules— defined in the Order as 
any rule that has an annul effect on the 
national economy of Si CO million or 
more, or certain other specified effects. 
The Department concludes that this final 
rule is not a major rule within the 
meaning of the Executive Order because 
it does not have an effco on the 
economy of S100 million or more or 
otherwise meet the threshold criteria.
Regulatory F lexib ility  Act

The Regulatory Flexibility Act of 1980, 
Pub. L  96-354, requires that on agency 
prepare a regulatory flexibility analysis 
for a proposed rule, or a final rule issued 
after a proposal, if a rule would have a 
significant economic iirpact on a 
substantial number of small businesses, 
small nonprofit organizations, or small 
governmental jurisdictions. However, 
this requirement does not apply to final 
rules for which a proposed rule was 
published before jur.u'iy 1.1981 
(section 4 of the Regula.ory Flexibility 
Act). Because the proposed rule that 
preceded this final rule was published 
earlier, an analysis is not required under 
the Regulalory Flexibility Act.
Recordkeeping nnd Reporting 
Requirements

Under the Paperwork Reduction Act 
of 1980 the Department is required to 
lubmil to the Office of Management and 
Eudget, for review and approval, any 
information collection or reporting 
requirement. Reporting requirements 
within $ 1340.3(a) and 1340.12 requiring 
OMB approval which was granted, are;

S«CTOO
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social programs, Reporting 
requirements. Research. Technical 
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(Catalog o f Federal Domestic Assistance 
Program No. 13.828, Child Abuse and Neglect 
Prevention and Treatment)

Dated; July 20 .1982.
Dorcas R. Hardy,
Assistant Secretary fa r Human Dc velopment 
Services.

Approved; January 4,1963.
Richard S. Schweiier.
Secretary.

For the reasons set forth in the 
preamble. Par* 1140 of 45 CFR is revised 
to read as follows:
PART 1340—CHILD ABUSE AND 
NEGLECT PREVENTION AND 
TREATMENT
Subpan A—General Provisions
Sec.
1340.1 P i rpose and scope.
1340.2 Di finitions.
1340.3- A i plicability o f Department-wide 

regulations.
1340.4 Cc ordination requirements. 
Subpart B— Srants to States
1340.10 Purp ise o f this rubpart.
1340.11 A iloc Mion o f funds availab le .
1340.12 A pp lu  Mion process.
1340.13 Approval o f applications.
1340.14 Eligibility requirements.
Subparl C—Discretionary Grants and Contract*
1340.20 Confidentiality.

Authority: The Child Abuse Prevention and 
Treatment Act Pub. L  93-247. 88 StaL 4; Pub. 
L  93-260. 92 Slot. 205; Secs. 609-610. Pub. L  
97-35. 95 S lat. 488 (42 U.S.C. 5101 et aeq.)
Subpart A—General Provisions
21340.1 Pu rpose  and scope .

(a) This pari implements the Child 
Abuse Prevention and Treatment Act of 
1974, aa amended. As authorized by the 
Act, the National Center on Child Abuse 
and Neglect seeks to assist agencies end 
organizations at the national. State and 
community levels in their efforts to 
Improve and expand child abuse and 
neglect prevention and treatment 
activities.

(b) The National Center on Child 
Abuse and Neglect seeks to meet these 
goals through:

(1) Conducting activities directly (by 
the Center);

(2) Making grants to States to improve 
end expand their child abuse and 
neglect prevention and treatment 
programs;

(3) Making g'ants to and entering into 
contracts fo r Research, demonstration 
and service improvement programs and 
projects, and training, technical 
assistance and information .1 activities: 
and

(4) Coordinating Federal activities 
related to child abuse and neglect. This 
part establishes the standards end 
procedures for conducting the grant 
funded activities and contract und 
coordination activities.

(c) Requirements related to child 
abuse and neglect applicable to 
programs assisted under titles IV-A and 
IV-B of the Social Security Act are 
implemented by regulation at 45 CFR

• Part 1392. Subpart E.
(d) Federal financial assistance is not

• available under the Act for the 
construction of facilities.
S 1340.2 Definitions

For the purposes of this part:
(a) "A  properly constituted authority" 

is an agency with the legal power and 
responsibility to perform an 
investigation and take necessary steps 
to prevent and treat child abuse and 
neglect. A properly constituted authority 
may include a legally mandated, public 
or private child protective agency, or the 
police, the juvenile court or any agency 
thereof.

(b) "Act" means the Child Abuse 
Prevention and Treatment Act 42 U.S.C. 
5101, et seq.

(c) "Center" means the National 
Center on Child Abuse and Neglect 
established by the Secretary under the 
Act to administer this program.

(d) "Child abuse and neglect" means 
the physical or mental injury, sexual 
abuse, sexual exploitation, negligent 
treatment, or maltreatment of a child by 
n person responsible for the child's 
welfare under circumstances indicating 
barm or threatened harm to the child's 
health or welfare. The term 
encompasses both acts and omissions 
on the part of a responsible person.

(1) "Sexual abuse" includes rape, 
incest, and 6exual molestation as those 
acts ere defined by Stale law. by a 
person responsible for the child’s 
welfare.

(2) "Sexual exploitation" includes 
allowing, permitting, or encouraging a 
child to engage in prostitution, ea 
defined by State law, by a person 
responsible for the child’s welfare; and 
allowing, permitting, encouraging or 
engaging in the obscene or pornographic 
photographing, filming, or depicting of a 
child as those acts are defined by State 
law. by n person responsible for the 
child's welfare.

(3)(i) "Negligent treatment or 
maltreatment" includes failure to 
provide adequate food, clothing, shelter, 
or medical care.

(if, Nothing in this Part should be 
Con •,trued as requiring or prohibiting a 
finding of negligent treatment or 
maltreatment when a parent practicing

Jiis or her religious beliefs does not. for 
that reason alone, provide .T.t’d ic a l 
treatment for a child; promried, 
however, that if such a flnf.ita ;3 
prohibited, the prohibition snail not limit 
the administrative or judicial authority 
of the State to insure that medical 
services are provided to ire child when 
his health requires it.

(4 ) "Threatened harm ts a child's 
health or welfare" means a substantial 
risk of harm to the child's health or 
v/elfare.

(5) "A person responsible for a child's 
welfare" includes the cfchTs parent, 
guardian, fosler parent, to employee of 
a public or private residential home or 
facility or other person kcaily 
responsible under Slate law for the 
child's welfare in a residential setting.

(e) "Commissioner" meins the 
Commi'-sioner of the Administration for 
Children, Youth and Families of the 
Department of Health and Human 
Services.

(f) "Grants" includes grants and 
cooperative agreements,

(g) "Secretary” mean* the Secretary of 
Health and Human Services, or other 
HHS official or employee to whom the 
Secretary has delegated the authority 
specified in this part

(h) "State" mean9 each of the several 
States, the District of Columbia, Pue ‘to 
Rico, American Samoa, the Virgin 
Islands. Guam, the Commonwealth of 
the Northern Mariana Islands, and the 
Trust Territories of the Pacific.
5 1340.3 Applicability o f Department-w ide 
regu lations.

(a) The following HHS regulations are 
applicable to all grants made under this 
part:
45 CFR Part 16— Procedures o f the 

Departmental Grant Appeals Board.
45 CFR Part 46—Protection o f human subjects 
45 CFR Part 74— Administration cu wants 
45 CFR Pari 75—In form al grant appeals 

procedures 
45 CFR Pari 80—Nondiscrimination under 

programs receiving Federal assistance 
through the D epnrtra -it o f  Health and 
Human Services— effectuation o f Title VI 
o f the Civil Rights Act o f 1961 

45 CFR Part 81—Practice and procedure for 
hearings under Part 60 

45 CFR Part 84— Nondiscjim ination on the 
bar's o f handicap in programs and 
activities rec> 3ig or benefiting from 
Federal financial assistance.
(b) The following regulations are 

applicable to all contracts awarded 
under this part:
47 CFR Chapter 1— FideraJ procurement 

regulations.
41 CFR Chapter 3— Federal procurement 

regulations— Department o f Health and 
Human Services.
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$1340 .4  Coord ination requirem ent*.
All Federal agencies responsible for 

programs related to child abuse and 
neglect shall provide information as 
required by the Commissioner to insure 
effective ci ordinalion of efforts.
Subpart B— Grant# to States
$ 1340.10 Purposa o l this support.

This Bubpart 6ets forth the 
requirements and procedures States 
must meet in order to receive 
discretionary grants to improve or 
expand State child abuse and neglect 
prevention and treatment programs 
under BectionB 4(b) (1) and (2) of the Act 
(42 U.S.C. 5103(b) (1) and (2)).
1 1340.11 Allocation ot funds available.

(a) The Commissioner shall allocate 
the funds available for grants to States 
for each fiscal year among the States on 
the basis of the following formula:

(1) An amount of S25.000 or such other 
amount as the Commissioner may 
determine: plus

(2) Art additional amount bearing the 
same ratio to the total amount made 
available for this purpose (reduced by 
the minimum amounts allocated to the 
States under paragraph (a)(1) of this 
section) as the number of children under 
the age of eighteen in each Slate bears 
to the total number of children under 
eighteen in all the States. Annual 
estimates of the number of children 
under the age of eighteen, provided by 
the Bureau of the Census of the 
Department of Commerce, are used in 
making this determination.

(b) If a State has not qualified for 
assistance under the Act and this . 
subpart prior to a date designated by the 
Commissioner in each fiscal year, the 
amount previously allocated to the State 
shall be allocated among the eligible 
States.
$ 1340.12 Application p rocess.

(a) The Governor of the State may 
submit an application or designate the 
State office, agency, or organization 
which may apply for assistance under 
this subpart. The Slate office, agency, or 
organization need not be limited in its 
mandate or activities to child abuse and 
neglect.

(b) Grant applications must include a 
description of the activities presently 
conducted by the State and its political 
subdivisions in preventing and treating 
child abuse and neglect, the activities to 
be assisted under the grant, a statement 
of how the proposed activities are 
expecled to improve or expand child 
abuse prevention and treatment 
programs in the State, and other 
information required by the

Commissioner in compliance with the 
pap—work reduction requirements of 44 
U.S.C. Chapter 35 and any applicable 
directives issued by the Office of 
Management and Budget.

(e) States shall provide with the grant 
application a statement signed by the 
Gc emor that the State meets Lhe 
requirements of the Act and of this 

. Bubpart. This statement shall be in the 
form and include the documentation 
required by the Commissioner.
$ 1340.13 Approval of applications.

(a) The Commissioner shall approve 
an application for an award for funds 
under this subpart if he or she finds that:

(1) The State is qualified and has met 
all requirements of the Act and $ 1340.14 
o f this Part except for the definitional 
requirement of $ 1340.14(a) with regard 
to the definition of "sexual exploration" 
(see $ 13-10.2(2)) and the definitional 
requirement of negligent treatment as it 
relates to 'he failure to provide adequate 
health care (see 1340.2(d)(3)). The State 
must include these two definitional 
requirements in its definition of child 
abuse and neglect no later than the 
close of the cecond general legislative 
session of tba State legislature following 
February lb . 1983;(2) The funds are to be used to 
improve and expand child abuse or 
neglect prevention or treatment 
programs: and

(3) The State is otherwise in 
compliance with these regulations.

(b) At the time of an award under this 
subpart. the amount of funds not 
obligated from an award made eighteen 
or more months previously shall be 
subtracted from the amount of funds 
under the award, unless the Secretary 
determines that extraordinary reasons 
justify the failure to so obligate.
$ 1 3 4 0 .1 4  E lig ib ility  re q u irem en ts .

In order for a State to qualify for an 
award under this subpart, the State must 
satisfy each of the following 
requirements:

(a) The Slate must satisfy each of the 
requirements provided in Section 4(b)(2) 
o f the Act.

(b) Definition o f Child Abuse and 
Neglect. Wherever the requirements 
below use the term "Child Abuse and 
Neglect" the Stale must define that term 
In accordance with $ 13-10.2. However.it 
is not necessary to adopt language 
Identical to that used in $ 1340.2. as long 
as the definition used in the Stale is the 
same in substance.

(c) Reporting. The State must provide 
by statute that specified persons must 
report and by statute or administrative 
procedure that all other persons are 
permitted to report known and

suspected instances of child abuse and 
neglect to a child protective atency or 
other properly constitutea auuionty.

(d) Investigations. The State must 
provide tor Lhe prompt initiation of an
''propnate investigation by a child 

, ‘ ictive agency or other properly
constituted authority to substantiate the 
accuracy of all reports of known or 
suspected child abuse or negiect. This 
investigation may incl ^ '  the use of 
reporting hotlines, comaci with central 
registers, field investigations and 
interviews, home visits, consultation 
with other agencies, medical 
examinations, psychological and social 
evaluations, and reviews by 
mui 'disciplinary teams.

(e) institutional child abuse and 
neglect The State must have a statute or 
administrative prc cedu e requiring that 
when a report of known or suspected 
child abuse or neglect Involves the acts 
or omissions of the agency, Institution, 
or facility to which the report would 
ordinarily be made, a different properly 
constituted authority must receive and 
investigate the report and take 
appropriate protective and corrective 
action.

(f) Emergency sen'ices. If an 
investigation of a report reveals that the 
reported child or any other child under 
the same care is in need of immediate 
protection, the State must provide 
emergency services to protect the child's 
health and welfare. These services may 
include emergency caretaker or
, imemaker services: emergency shelter 
care or medical services; review by a 
multidisciplinary team: and. if 
appropriate, criminal or civil court 
action to protect the child, tu help the 
parents or guardians in their 
responsibilities and, if necessary, to 
remove the child from a dangerous situation.

(g) Guardian ad litem: In every case 
involving an abused or neglected child 
which results in a judicial proceeding, 
the State must insure the appointment of 
a guardian ad litem or other individual 
whom the State recognizes as fulfilling 
the same functions os a guardian ad 
litem, to represent and protect the rights 
and best interests of the child. This 
requirement may be satisfied: (1) By a 
statute mandating the appointments: (2) 
by a statute permitting the 
appointments, accompanied by a 
statement from the Governor that the 
appointments are mode in every case:
(3) in the absence of a specific statute, 
by a formal opinion of the Attrmey 
General that the appointment! are 
permitted, accompanied by a Governor's 
statement that the appointments are 
made in every case; or (4) by the State's
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Uniform Court Rule mandating 
appointments in every case. However, 
the guardian ad litem shall not be the 
attorney responsible for presenting the 
evidence alleging child abuse or neglect.

(h) Prevention and treatment services: 
The State must demonstrate that it has 
throughout the State procedures and 
servioes deal with child abuse and 
neglect cases. These procedures and 
services include the determination of 
social service and medical needs and 
the provision of needed scdal and 
medical services.
'  (i) Confidentiality. (1) The Slate must 
provide by statute that all records 
concerning reports and reports of child 
abuse and neglect are confidential and 
that their unauthorized disclosure is a criminal offense.

(2) If a State chooses to, it may 
authorize by 6tatute disclosure to any or 
all of the following persons and 
agencies, under limitations and 
procedures the Stale determines:

(i) The agency (agencies) or 
organizations (including its designated 
multidisciplinary case consultation 
team) legally mandated by any Federal 
or State law to receive and investigate 
reports of known and suspected child 
abuse and neglect:

(ii) A court, under terms identified in 
State statute;(iii) A grand jury;

(iv) A properly constituted authority 
(including its designated 
multidisciplinary case consultation 
team) investigating a report of known or 
suspected child abuse or neglect or 
providing services to a child or family 
which is the subject of a report

(v) A physician who has before him or 
her a child whom the physician 
reasonably suspects may be abused or 
neglected;

(vi) A person legally ar.thorized to 
place a child in protecti.e custody when 
the person has before him or her a child 
whom he or she reasonably suspects 
may be abused or neglected and the 
person requires the information in the 
report or record in order to determine 
whether to place the child in protective 
custody;

(vii) An agency authorized by a 
properly constituted authority to 
diagnose, care for, treat, or supervise a 
child who is the subject of a report or 
record of child abuse or neglect;

(viii) A person who is responsible for 
.the child's welfare, with protection for 
the identity of any person reporting 
known or suspected child abuse or 
neglect and any other person where the 
person or agency making the 
information available finds that 
disclosure of the information would be 
likely to endanger the life or safety of 
such person;

(ix) A child named in the report or 
record alleged to have been abused or 
neglected or (as his/her representative) 
his/her guardian or guardian ad litem;

(x) An eppropriate State or local 
official responsible for administration of 
the child protective service or for 
oversight of the enabling or 
appropriating legislation, carrying out 
his or her official functions; and

(xi) A person, agency, or organization 
engaged in a bonafide research or 
evaluation project, but without 
information identifying individuals

namev' in a report or reccrd unless 
having .'hat information uiec for review 
Is essential to the research ar 
evaluation, the appropnaz itate official 
gives prir r written appnma and lhe 
child, through his/her rrresentative as 
cited in '/jragraph (i), gives perm.ssion 
to releasi the information.

(3) Noihing in this secmn shall be 
interpreted to prevent the property 
constituted authority from summarizing 
the outcome of an investigation to the 
person or official who reported the 
known or suspected instances of child 
abuBe or neglect or to affect a State's 
lows or procedures concerning the 
confidentiality of its oimmal court or its 
criminal justice system.

(4) KHS and the Comptroller Ceneral 
o f the United States or szy of their 
representatives shall have access to 
record*', as required iinart 45 CFR 74.24.
Subpart C—Discretionary Grants and 
Contract:
{1340.20 Confldentlalttr-

Al) projects and programs supported 
under the Act must hoid aii information 
related to personal facts cr 
circumstances about individuals 
Involved in those projects or programs 
confidential and shall not disclose any 
of the information in other than 
summary, statistical, or other form 
which does not identify specific 
Individuals, except in accordance with 
5 1 340.14(i).
(FR Doc. S1-114J Filed 1-n-fQ . a ei«m|
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What Elements of Ch ild  Abuse Must
Be Reported

nonaccidental X X X X X X X X X X X X X X X X X X X X x X x X X X X

negiect X X X X X X X X X X X 1 X X X X X X X X 1 X X X X X X X

sexuai abuse X X X X X X X X X X X X X X X X X X X X X X X X X X X

emotional abuse X X X X X X X X X X X X X X X X X X X

Who Must Report Y
doctors X X “ X ’ >: ~ Y ~5T “ X" X X X X X 2 X X X X X X X X X X X X 7

• social workers X X X X X X X X X X X X X 2 X X X X X X X X X X X X X

teacners X X X X X X X X X X X X X 2 X X X X X X X X X X ! X X X

law enforcement X X X X X X X X X 2 X X X X X X X X X X X

When Must Report Be Made •
I I  » im m ediate ly . P  • P rom p tly . n 1S  •  So\ n .L  •  Longer! 1 1 1 1 L 1 1 1 1 1 p L 1 1 L p 1 1 1 s 1 1 1 1 f r

To Whom Must Report Be Made
(SS  *■ Soc ia l Services. C  ■ Court, SS SS SS SS/ SS. SS I SS/ SS I SSI SS I
PO  m Law  En fo rcem en t1 PO SS PO SS PO PO PO SS SS SS SS PO SS PO SS c SS PO SS SS SS SS PO SS SS SS P(

Immunity for Good Faith Report X X X X X X X X X X X X w X X X X X X X X X X X X X X

Penalty for Not Making Report CR. CR CR-
(C R  *  C rim ina l. C l m Civil! CR CR C l CR C l CR CR CR CR CR C l c n CR CR Cl CR Cl CR CP CR C 1

Abrooation of Privileged Communication
husband X X X X X X X X X X X >

doctor X X X X X X X X >

all but attorney/client X X X X X X X X X X X - X

Photograohs and X-rays PX PX py PX PX PX PX PX PX PX ry PX

Temporary Protective Custody -
Emergency Removal X X X X X X X X X X X X X X X X X X X X X

Central Reg'Stry X X X X X X 1 X X * 5 X X X 5 X 5 X X X X 5 x  x X

Child Protection Team G X .X 6 6 6
Guardian ad Litem/Counsel X X X X X X X X X X X X X X X X X X X X X

Public Education X * X X X X x
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SS-28.
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What Elements of Child Abuse Must 
Be Rroorted 

nonacodenta* 
neglect 
sexual abuse 
emotional abuse

Who Must Report 
doctors 
social workers 
teachers
law enforcement

W&en Must Report Be Made 
( t  ~ Im m ediate ly . P  m P rom p tly .
S  -  Soon . L m Longer!
To Whom Must Report Be Made 
(S S  m Soc ia l Services. C  •  Court.
HO -  Law  En fo rcem en t!
Immunity for Good Faith Report
Penaltv for Not Making Report 
IC R  • Crim ina l. C l * C ivil!
Abrooauon of Privileged Communication 

husband 
doctor
all but attorney/client

Photographs and X-rays

Temporary Protective Custody — 
Emergency Removal

Central Registry

C h ild  Protection Team

Guardian ad Litem/Counsel
Public Education

^ “ Neglected .-h ild "  t i d e fin ed  b u t n o t  in c lud ed  in  the req u ired  re p o r t in '  s u tu te .
* R equ ire  re ; .«runc by  ‘ ’ any p c n o n .
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' ' _ .
' LEGISLATE FREEDOM

We the undersigned citizens and voters want to see incest and sexual assualt 
separated from each other. In cases of sexual assualt there is usually one 
victim and that victim is harmed once but in cases of incest the whole family 
becomes the victim of the state and the victim" is harmed twice: once by the
molester and then again by the state. In cases of sexual assualt, not of incest, 
the victim's and the family's rights are not taken away and they are not forced 
to testify. In cases of incest it is most common that the victim's rights and 
that of the family are taken away and it is common also that the victim is 
forced to testify against a family member, andany other family member also, 
to the state's satisfaction, are forced to testify than are separated.

We further believe that incest should be regarded'as'an illness such as alcoholism 
or drug abuse. In cases of incest there should fcd a maximum two year sentence 
and mandatory counseling, and that repeat offenders of incest may then be con- . 
sidered to fall under the presumptive sentence. And considering the severity 
of individual cases, that probation with the appropriate counseling should 
be considered before a jjil sentence. A courtroom should be considered a last 
resort in many cases.

Additionally, the.family's rights or freedoms should never be violated. Family 
fiiembers"'should‘have the right to press charges and testify if they so desire, 
and to be protected when they request it. However those who don't want to press 
charges should not be forced to. Contrary to the opinion of the existing laws, 
individuals are intelligent enough to make wise decisions By.themselves concerning 
their family. Families that seek counseling should be 'able to receive such 
without the threat of jail.

Sexual assualt, child abuse or molestation are not being condoned here; it is 
the family unit that is condoned. The family unit is the most important part 
of society but the most vulnerable and abused. The family -unit must not be 
forced to destroy itself by the state forcing the family members to testify 
against eachjf̂ f̂tie seriousness of incest should not be overlooked, but neither 
should the family unit in such cases, and’ their vulnerability to actions taken 
by the state.

We would also request that all those presently serving sentences for incest have 
their cases reviewed, that family members be interviewed, the the victim's state­
ments be more seriously considered; the molesters afterwards tc be interviewed 
to decide whether a release should be considered or denied. Qualified counselors 
should have the deciding factor in whether the sentence is reduced or if release 
on probation is appropriate.

There are equal rights for blacks, women,. and even dogs; victims have equali -i .-.;c 
rights.and :sd"da .their.:families except in cases of incest. Should not the 
family unit have equal_rights in this society o r is it all going to the dogs?
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^ We Che undersigned citizens and voters want to see incest and sexual assualt 
separated from each other. In cases of sefual assualt there is usually one 
victim and that victim is harmed once but in. cases of incest the whole family 
becomes the victim of the state and the victim'is harmed twice: once by the
molester and then again by the state. In cases of sexual assualt, not of incest, 
the victim's and the family's rights are not t^ken away and they are not forced 
co testify. In cases of incest it is most common that the victim's rights and 
that of the family are taken away and it is common also that the victim is 
forced to testify against a family member, and any other family member also, 
to the state's satisfaction, are forced to testify than are separated.

We further believe that incest should be regarded-as'an illness such as alcoholism 
or drug abuse. In cases of incest there should td a maximum two year sentence 
and mandatory counseling, and that repeat offenders of incest may then be con--., 
sidered to fall under the presumptive sentence. And considering the severity 
of individual cases, that probation with the appropriate counseling should 
be considered before a jjil sentence. A courtroom should be considered a last 

* resort in many cases.

Additionally, the^family's rights or freedoms should never be violated. Family 
r.ifm6eri',sKouId'have the right to press charges and testify if they so desire, 
and to.be protected when they request it. However those who don't want to press 
chargee should not be forced to. Contrary to the opinionof the existing laws, 
individuals are intelligent enough to make wise decisions By.-themselves concerning 
their family. Families that seek counseling should be.able to receive such 
without the threat of jail.

Sexual assualt, child abuse or molestation are not being condoned here; it is 
the family unit that is condoned. The family unit is the most important part 
of society but the most vulnerable and abused. The family Hinit must not be 
forced to destroy itself by the state forcing the family members to testify 
against eachjT^ne seriousness of incest should not be overlooked, but neither 
should the family unit in such cases, and’their vulnerability to actions taken 
by the state.

We would also request that all those presently serving sentences for incest have 
their cases reviewed, that family members be interviewed, the the victim's state­
ments be more seriously considered; the molesters afterwards to be interviewed 
to decide whether a release should be considered or denied. Qualified counselors 
should have the deciding factor in whether the sentence is reduced or if release 
on probation is appropriate.

There are equal rights for blacks, vomeq, and. even, do^s; victims have equal! i ;s 
rights:aTid ̂ d: da'-thcinifamxlres except in cases of incest. Should not the 

 family unit have equal rights in this society or is it all going to the dogs?
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PREFACE

Tha following material is a limited stuoy of the subject presented. 
Considerable more research time should be given to this topic, aa 
well as various asoects of it. For instance, an enitre research paper, 
if not an entire book, could be aavoted to the similarities and 
differences of incest and r3pe. It is the intention of thi3 writer 
to continue to collect information and d3ta on this area of concern and 
to refine and "polish" it.
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what Is Incest?

Incest may be defined as any contact of a sexual nature - from 
propositioning to sexual intercourse between an adult and a child; 
when tba adult holds a position of authority over the child, e.g. 
such as between a parent, step-parent, older sibling, or other 
older relative and a child.

Extent of the Problem

Sexual exploitation of children by adults is a serious and widespread 
problem. It is generally accepted today that one out of four families 
will experience some form of intra-familial child sexual abuse.

Tor many years incest was a taboo subject. It was an embarrassing 
topic. People did not want to talk about it. However, gradually 
during the past ten years it has broken through the threshold of the 
"locked closet" where family sucrets are kept. Therapy, counseling, 
self-nelp support groups, and other forms of treatment have become 
jvjiiible. Victims, non-offending adults, and offenders are stepping 
forward in larger numbers and are beginning to talk about incest.

similarities and Differences Between Rape and Incest.

1. In most cases incest is not a violent act. ’Whereas, in many 
cjses, rape involves a physical attack.

2. In moot cases incest occurs between two relatives who have known 
each other for an extended period of time. There is often a 
strong "bonding" relationship which exists between the offender 
and the victim in an incestuous relationship. Wheraas, while 
the act of rape does not always occur between two complete 
strangers (this is a sterotype), tho offender and the victim 
are acquainted with each other prior to the sexual assault.
However, tha type of "bonding" relationship which exists in 
most incest cases, is not found to the same degree in rape.

3. Frequently, incest has occurred between relatives over an 
extended period of time. ’Wheraa3, the act of rape is most often 
a cr.e time event with a particular victim.

4. Frequently, incest victims and members of their families are 
reluctant to reveal their incestuous relationships. This is due, 
in part, to the bonding relationship which exists between the 
victim and the offender. While incest is no longer the "taboo" 
it once was, there is still a hesitation to disclose the secrets 
of this relationship. Whereas, the subject of rape, while still
a vary -ensitivo subject to discuss, is not bound by the hesitation
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of disclosure due to a bonding influence.

5. It appears that most incost victims and their families, while 
in favor of some form of punishment for offenders which may 
include incarceration, have a strong desire to seek help and that 
all family members receive treatment in form of therapy, counseling, 
and participation in self-help support groups. Whereas, it 
appears that mctet rape victims are primarily concerned that rape 
offenders receive stiff (long) jail sentences.

famixy Dynamics and Incest

Unlike most rape cases, incest, by it's very nature, has extreme complex 
involvement with family dynamics. A "typical" situation is the father/ 
daughter/mother triangle. In these cases there is often a reversal of 
roles between the mother and the daughter. The "agape" love which 
exists between a father and a daughter is extended to include a sexual 
relationship os well.

In most cases, the offender places pressure on the victim to "keep our 
secret." frequently, an offending father urges his daughter not to tell 
because if sno did it would break up the family, disolvo the marriage, 
he would be sent to jail, and he would no longer be able to financially 
:uppurt the family. These and other reasons why the daughter should not 
tell are a hoavy burden for a minor to carry on her shoulders.

'.:hen the breaking point comes and the story is told - many of the 
"warning throats" made by the offending father occur. The marriage 
faltors. Thrs father i3 removed from the home by court order. In moot 
cases, the offender faces a presumptive jail sentence. The family is 
confronted with financial hardships. When the offending "father" is 
removed F:om his home he has to set up separate living accommodations.
In mof cases, this put3 a severe strain on the family finances. When
the offender is found guilty and is sentenced to serve time in jail, his 
income is reduced to almost zero. The family is no longer able to 
depend on him for financial support*

All members of the family, but especially the victim, have emotional, 
mental, social ind personal scars that they have to try to heal. All 
members of the family are harmed by intBr-familial sexual abuse. This 
includes the siblings who were riot molested, but are part of the family.

When the incest offender is sent to jail for an extended period of
time it reduces the chance that the family will remain together as a
completa family unit. An extended period of incarceration puts a 
severe strain on a marriage.

For many w b c k s ,  months, and yeai'S, family members will search for an 
answer ta such questions as: Why did it happen to us?, What caused it?,
Why couldn't it have been prevented?, Why did my "father" do it to me?, 
and What aid I do wrong, that this occurred in my family?
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Heavy issuas of guilt, anger, and frustration uiill need to be worked 
out by each member of the family (victim, non-offending adult, 
siblings, and offender) over an extended period of time, before 
even soma of the major questions mill even be partially answered 
and understood.

Community Based Treatment of Incest Victims and their Familios

The community based treatment model for incest victims and their 
families was started by Henry and Anna Giarretto in 1970 - 1971 
in San Dose, California.

As Henry Giarretto, a family counselor, discovered an increasing 
numoer of families involved in intrdv-familial child sexual abuse, 
hebsqan to sDecialize in the treatment of these cases. The treatment 
model which he developed takes into account the viewpoint and 
insights provided by various professionals who have significant 
contact with incest victims and their families. These persons 
include: social workers, District .Attorneys, Public Dofenders, 
police investigators, individual and family therapists, physicians, 
public health workers, and others.

In la rye measure, the integrated treatmont of chi’.d sexual abuse, as 
sat forth oy Henry and Anna Giarretto, has gained success because it 
ha3 not isolated individuals within the family, but rather tries to 
understand tneir behavior based on the matrix of interwoven personal 
relationships and the social, economic, political, religious, and 
cultural conditions which effect the family.

It is both wnolistic and interdisciplinary in its approach to help 
understand family dynamics and individual behavior. It places stong. 
emphasis on working in cooperation with child protective agencies 
(Division of Family and Youth Services), the policB (Anchorage Police 
Department), and the civil and criminal court system.

Some of the major components of the Giarretto model include:

1. Weekly "one -on-one" individual therapy/counseling sessions.

2. Weakly participation in self help support groups.

3. Participation in a Sponsors Program. Newcomers are matched 
with "older" "seasoned" members. They provide a "listening" 
ear for newcomers and are available on a 24 hour basis to 
respond to crisis calls from them.

4. A Speakers Bureau which enables "seasoned" trained members to . 
relate to other members of the public what it means to be a 
part of the integrated treatment program.
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9 .  Use of interns and volunteer professionals who co-facilitata 
solf-halp support groups. They co-load groups with "peer" 
co-facilitators who ara "seasoned" mamoers of the integrated 
treatment program. Interns, porfns3ionals and peer facilitators 
receiue specialized training prior to assuming the responsibility 
of leading gxoups.

6. Formation of Parents United chapters to halp administer and 
implement the intergrated treatment of child 3exual abuse modal. 
Each Parents United chapter may hira staff, secure office 
accommodations, adopt Dy-Laws, and is administered by a Board of 
Directors and and Advisory Board.

7. Under the Parents United "umbrella1' there are also Daughters and 
Sons United and Adult3 Molested as Children United components. 
Adults molested as children are an important part of the intcgrateo 
treatment of child sexual abuse. Many adults have nover had a 
chanca to adequately deal with tho issues of sexual abuse which 
took place in their younger years. This group enables such 
persons a chance to begin to deal with sexual abuse issues which 
havo been held back for a long poriod of time.

The community based integrated treatment of child sexual abuse 
developed by Henry and Anna Giarrotto in the early 1970's in San 
Jose, California has spread to more than 9U cities across the 
country. One of the local chapters is Located in Anchorage, Alaska.

Parents united Chao ter, Anchorage, Alaska

Begun in 1980, under the primary leadership of Ken Duff, a 
family counselor, once again an increasing number of incest 
cases was the factor which led to the establishment of a 
special treatment program for incest victims and their families.

Started and maintained as a non-profit self-help support program, 
people who enter - whether they are victims, non-offending adults, 
adults molested as children, siblings or offenders - discover they 
are not alone. A network of individual and group support is built., 
up and carried on by participants in the Sponsor Program and the 
weekly Self-Help Support Group meetings.

Following on site training in San Jose, Ca. at tho Parents United 
headquarters (which has become a national training center for the 
integrated treatment of child sexual abuse), Ken Duff and others 
began the first eight week self-help support group sessions.

The Parents United program is limited to individual and group 
solf-halp support, community education, and early intervention 
ana prevention of child sexual abuse. While, one-on-one 
ifiuividual and group therapy and counseling is conducted by
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ouch cantors as the Humans Halations Cantar and the Langdon Clinic.

The primarv goal3 and objectives of Parents United are:

1. To help break the cycle of child sexual abuse.
2. To help heal the wounds that have been caused by incest.
3. To promote early intervention and prevention of child sexual 

abuse.
4. To let individuals and families decide for themselves if they 

wish to remain as married families.
p. To enable adults molested as children, uiho have never had an 

oopurtunity to deal with their past, to do so a9 adults.

The Parants United Chapter of flnchorago is funded by the Division of 
Family and Youth Services, Department of Health and Social Servicas, 
State of Alaska ar.d the Municipality of Anchorage, Department of 
Health and Environmental Protection.

It's components include: Parents United, Daughter and Sons United, 
and .'.duit3 Molested as Children Unitod. Main programs include: 
Salf-Help Suoport Crouos, Individual Sponsorship, and a Speakers 
bureau. It is administered by a uoard of Directors and an Advisory 
QaarJ.

Parents United records reveal that in March of 1902 there mere between 
25 - 3J persons attending 4 3elf-help support groups, while in March 
of 1583 there were more than 125 participants attending 13 self-help 
supnorc groups. These groups included the following:

1. Orientation I
2. Orientation II
3. Fathai3
4. Mothorj
5. Coun_es
6. .“dulrs Molested as Children, "Survivors"
7. Spouse/Special Friend of Survivors
0. Female Teens I
9. Femalj Teens II
10. Female Pre-Toens
11. Male '-’re-Tecns/Teens
12. Sioling3
13. Hilund Mountain Correctional Center, Fathers

Some generalizations can be made about each of these groups:

1. Orientation: this self-help support group consists of both
nor-offending adult3 (in most cases wives), offenders (in most 
cases nusbands) and sometimes adult3 who wbtb molested as children. 
The fnou3 of this group is to confront the offender and to help
the :w fender recognize that ha is responsible for the incest which
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has occurred in the family. At first, fathers frequently deny 
thuir auilt. 'Jpon the completion of a full eight weeks of 
lrientu:ion, fathers move on to the Fathers self-help support 
group and tne mothers advance to a Mothers support group.

2. Fathers are frequently concerned about tho eight year 
presumtive sentence and other legal issues. Parents United, 
however, does not offer legal advice. Instead, it provides 
individual and group self-help support with a focus on working 
out frustrations, anger and guilt.

3. Mothers are seeking to reestablish their role as "mother" 
and "wife" within the family. Often these roles have Oeen 
distorted and changed when the daughter has assumed some of 
tnem. It is also difficult for the mother to actually reclaim 
her role as wife, since her husband has beon court ordered 
from the home. They also often faced with a difficult 
financial situation; trying to adequately feed and clothe 
their families, without their husband'3 full financial support. 
Come wives come to tho defense of their husbands. This 
deepens the split between the mother and the daughter. Mathers 
.ire frequently frightened by tho dissolutionmBnt of their 
marriage, family and heme if their spouse is sent to jail 
for eight years.

'.. Ccu.-lss comB together to form a Couplos group after first
completing 8 weeks of Orientation, followod by two 8 week sessions 
in the Fathers and Mothers groups. At this stage in tnoir 
relationship they are dealing with 3uch questions as: E all 
we remain married?, What does the future hold?, How m ght 
! prepare myself to be a better paront? Couples frequently 
wor.t to spend as much time together as possible, if there is 
a desire to continue their marriage, since the husband is likely 
t.o be incarcerated in tho near future.

5. Tns majority of female victims participating at present in the 
self-help support groups are between 13 to 16 year3 of age.
There are two Teen support groups. One is for newcomers. The • 
other is for those who have completed at least 8 weeks in a 
Teen i group. They are trying to cope with a lot of anger.
They frequently face the los3 of friends when they find out 
what has happened to them. This is reflected in the Daughters 
ana Sons United (DSU) motto in Anchorage, "a friend to tho and." 
One of their mo3t burning questions is: Why did ha do it to me?

6. At present, there are just a few male youth victims in their 
self-help support group. However, it is believed that this is 
just tho tip of the iceberg. It is difficult for young boys to 
admit that they have been sexually abused. Gradually, this taboo 
is also coming out of the closet.



7. frequently, a neglected and overlooked member of an ince3t
family are siblings who ere not molested, but are part of the
family. They have questions and concerns as well as those 
who mere molested. Such as: Why did this haopen to our family?, 
Why did my father do it to my sister? and What's going to happen 
to us if he has to go to Jail?

a. In response to the need to follow up on offenders when they are
incarcerated, a self-help supoort group has been formed at the 
Hiland Mountain Correctional Center, Cagle River, Ak. Some of 
tne questions men in this group asks How can I expalin to my son 
what I am doing in this place and why I can't come home?, How 
can I communicate my true feelings to my daughter and wife? and 
How can I become a contributing member of society again?

Incarceration of Incest Offenders

Effective October 1, 1982, the new Alaska Criminal Code includes an 
eight yjar presumptive sentence for first time first degree incest 
offenders. Prior to Oct. 1, 1982, the Criminal Code permitted 
Oudgos the option of imposing an alternative sentence, rather than 
a long jail sentence, for incsst offenders. An example was an 
e<tended period of probation, such as five years, plus an appropriate 
length of time spent in therapy or counseling and participation in 
self-hfijp support group meetings.

Tha initial response to the new eight year presumptive sentence 
fur first time first degree incest offenders and related parts of 
the new coda have been mixed.

The following are somB of the reactions to the new 8 year presumptive 
sentanco which effects incest offenders!

1. According to Pam Kirk, Counselor, Human Relations Cente”, 
Anchorage, 30 female victims have said they would not have 
reported their fathers had they know he u. uld face an Bight 
year jail sentence for what he ha3 done.

2. driers have said that an eight year ^entencL will help deter 
this crime.

3. It is the only way of assuring that an offender does not remolest.

4. Preliminary reports indicate there is a higher rate of denial
on the part of incest offenders, than prior to the new criminal
code. It also appears that more cases are going to trial.

5. Those tn:t turn in incest offenders, without knowledge of the -
eight year presumptive sentence, will now have to deal with this
iocw? in counseling and self-help support groups.

7



6. Tne chance to provide an effective integrated treatment of 
of child sexual abuse is greatly reduced when the offender
i.c separated from his family and sent to jail for an extended
period of time.

7. It i3 questionable, in fact, sending an offender to jail will 
actually break the cycle of child sexual abuse. What a man 
experiences and learns and jail will influence his behavior 
upon release from incarceration. Periods of long incarceration 
may have a negative effect on offender. What are the chances
that his rate of remotest may be higher having been sent to
prison for 8 years?

3. Sending an offender to jail for an 8 year sentence u/ili place 
an added hart,,hip on the offendsr's family. Incarceration 
causes both psychological and economic 3tross and burden on the 
family left behind, Incarceration of the abuser may leave the? 
family destitu‘a. When the "bread winner" is in jail members 
of his family may be forced to go on welfare.

9. Incest offenders, who are going to jail for extended p riods 
of timB, will help to compound the present overcrowded "laska 
Correctional system. In addition to the lack of appropriate 
ir.mata bed space, thero'sacost factor oi at least 328,U00 per 
inm.jtc per year, according to frank Sauser, Superintendent,
Hiland Mountain Correctional Center. *

:J. An 5 year presumptive sentence for incest offenders overlooks 
a crucial factor which is pointed out by Dr. James Harper, 
Psychologist, Langdon Clinic, Anchorage, Ak. It has not taken 
into account the fact that there are different rates of 
"rehabilitation" for each offender. Some offenders may 
satisfactorily complete their sex therapy program within 
two years, andthen have an additional 6 years of "flat" time 
to sorve.

11. It .appears that Alaska State legislators, a year ago, in an 
attempt to enforce strie tar penalties for sexual assualt 
perpetrators inadvertently placed rape and incest within the 
same criminal code without giving duo consideration to the 
significant difference in treatability of these distinctly 
different sexual offenses.

12. The author of this paper, in concluding this section, would 
like to quote from Guidos to Sentencing the Dangerous Offender. 
Council of Judges of the National Council on Crime and Deliquency, 
Lational Council on Crime and Delinquency, N.Y., N.Y. 1969, pp.
14 - 15.

"If the defendant is not dangerous but is mentally disturbed, 
the juqge should be cautious about committing him to prison.
Psnal commitment of a nonassaultive sex offender may worsen hi3 
aberration. In such a case, probation with psychiatric treatment

-‘Hoger Lang,assistant corrections director for administration, reports 
the currant amount spent r- nh prisoner i3 336,800 annually. See 
article, Anchorage D ^ 1 April 28, 1983.



or with out-patient sorvico ot a psychiatric clinic should no 
used. If no psycniatric aorvica in available, then probation 
supervision olone, by knouiedgoable ofFioors ccrpotenc to doal 
with aisturbnd offenders, should bo the proferred disposition.
The f̂ odal 'jontoncing Act providoe that no commitment shall have 
a minimum torn of parole eligibility; and, chore possiblo under 
the statute, sontcnca should not otato u minimum, A minimum 
term might conceivably bo justified if precise prodiction were a 
reality; since it ia not, tha tine of roleaao is best left to tho 
releasing authority without tha rootriction of a minimum term.
The cevLiu t.entonco inoosod on the dangeous of fonder assures 
prot.sctun of the puoiic against tho violent repeater, but 
security duos not rulo out tho penal system's noud for thorapculic 
resource* I. It is tho obligation of both tha psychiatrist cho is 
working in a penal institution and tho juflga cho is committing 
off»’.nrora to it to oxorciao leadership so that the necessary 
treatment resources bo provided,"

i;. Another quote frum tho abova mentioned sourca is ilso worthy of 
me iiu.i. psqo references ore tho some.

" : r t >■ noMi.iilv psychopath otatuc9 fail to dif foruntiato bet corn 
vijlont oni. nonviolent octs, and thuy ore usually applied to pirstnr. 
lifts hav.i committed a nonviolent act aucn as exhibitionism or 
aoccT.v with a consenting adult partner. At bast, those statutes 
are mnr i nctual and giro the public only tho illusion of protection. 
Tne Model "nntoncinq Act (MIA) uroulo ropoal the sexual psychopath 
u t.'cutes; by nmohaiirinq instead tho Uangerousness of an/ offender 
sr. a so crime n  seriously assaultive, it could provide broader 
r.rr.tr tisn ti the ccmnunity. Tho koy to tnn Mu', definition nr 
nr.girjusnes': is net oxclusivoiy a finding of "mental or emotional 
riisnrd^r” Cut rather tho findinq of a "mental or emotional 
disorder indicating a propensity toward continuing criminal' 
activity if a dr.ngornus naturo." Tho objective it: prove- .jn of 
future s.-rioua crimoo, carofulLy avnioinq use of t.hc err... m i  
prncoss ta commit to ponai institutions thoso mentally ili offenders 
unsrc aberrations are not of the ussaultivn t.pu."

deciaiv.cr d ■ can of cno Lhild Sexual Abuse Treatment Pror.r.i.-.

ini thud Sexual Abuse Trn.itnant brcgram(CSATP) begun a/ fonry Iiarrcttu 
in li'71 nas troataa mure clients then any other uingi.t agony in its field, 
Ms re than J,>uL! sexually abused chiidron and their families - in nil, ror-« 
than 12,'juu individuals - have received help from tliis program. !.:.-j3o 
clients include children roccntly molested by family members or ocher 
individuals, tha offending ana non-offending parents, adolescent uffpneers, 
and adults tuno wore moloctq,d as chiidron.

V, '■"it'.* ::•/ i :G n r y  L m r r c t t o  i n  h i s  b o o k ,  I n t e g r a t e d  f r o  i i .mnn t 0.1 f h L i d
• u a l n r<  , A fnat-ont .im l Trainlrg .•■ennui I , cicnca jnd fJuhavior 'J e rk s , 

P.siu Ait- . , I'.'dZ, p. .'h ’•recidivism rates cr<’ an indic.it''in nf th •



Child Sexual Abuse Treatment Program'3 (Parents United, San Jose, Ca.) 
success in preventing remolestatian. Despite the fact that 4 out of 5 
fathers return to live with families ana their daughters (of those served 
by Parents United, San Jose, Ca.) only three (3) repeats have been reported 
among the more than 1,500 families who have received treatment to formal 
termination. The recidivism rate to date for all client families 
(Parents United, San Jose, Ca.) is less than one percent. Vi'hile 
recidivism rates in other child sexual abuse treatment programs 
have ranged from two to twenty percent."

It must bo pointed out chat recidivism statistics aro limited to the 
available facts. Reporting can be misleading. The number of unreportod 
remolestn is an unknown figure. Considering these limitations, the 
r.SATP cf Parents United, San Jose, Ca. is very improssive.

Tho Child Sexual •tbuce Treatment Program of the Parents United Chapter, 
Tnchorace, Ak. has also producod significant positive results*. In 
the pact IB months approximately 40 offenders have progressed through 
t major portion of the self-help support groups, or have received 
these services through formal termination. Of this number there have 
not boon any known repeat molests.

3o;r.a factors Concrioutino to the Low Recid-' ;i-.m flutes for C5ATP

Tho following are some of tho factors which help an incest offend.fr
keep from remoiosting when he successfully participates in the
Parents Uni tod Child Sexual Abuse Treatment Proarum.

1. .-;nouicage that tho offerer is not alone. There are others with 
similar pruoiems.

2. Help from Self-Help Support Groups.

3. Halo from iis Sponsor, who is on call 24 hours a day.

4. Gaininq soma answers to why he committed thB incest and how
he can prevent it from happening aguin.

3. B^inq court ordered to leave hi3 home ana abiding by the no contact
order with the victim.

6. Confrontation with his non-offending spouse, adults molested as 
children, facilitators, other group memoors, and eventually with 
the victim and other siblings in the family.

7. Recognition of the seriousness of the offense.

•3. Jaininu information or parenting skills and marriage relationships.

c. Participation in all phases rf the Parents United self-help grouo program10



I.. involvement not only in tho Parents United program, but also in
individual counseling/therapy provided by tho Human Relations 
Career, Langdon Clinic or other counseling centers.

II. Help i3 net limited to incest offenders. All members of the 
f3m 1 .1 v in which incest has occurred are participants in the 
sexual jbusa treatment program.

12. Jffenders, after they have successfully completed at least 
three •! week self-help support group sessions, may be trained 
to servij ar. Co-facilitators for support groups. They may also 
serve as "sponsors" for now offenders entering tha Parents 
United program. In addition, thoy volunteer ta no part of tho 
Speaker's Bureau. This self-help volunteer aspect of the on­
going Parents United program enables offenders provide a helping 
hanc for self-help.

13. Parents United maintains follow up on offenders when thoy havo 
satisfactorily completed tho entire CSATP and aro no lcnc, .r 
court ordered to attend. Frequently, they continue their 
involvement in Parents United as a voluntunr.

Concluding .ibsevvation3

This paper has aaught to briefly examine what is incest, the extent 
of the r.rculem, similarities and differences between rapo and incest, 
fraiiv dynamics and incest, community basad treatment of incest victims
a..d their families (Giarrstta model), Parents United Chapter, Anchorage, 
incarcsratic, of incest offenders, recidivism rates of the Child Sexual 
-<ousc Treatment Program, and some factors contributing to the low 
recidivism rates for CSATP. This beginning effort needs to be followed
uo by further research on these and rolatad subjocts.

Trs writer welcomes the review and crique of this material.

A few conducing ooervation3 are focused on incarcerated incost offenders.

1. It is iroortant that the child sexual abuse treatment program
ooes i.ot end wnen an offender is sent to prison. This is a vital
part cf the total CSATP.

2. Incest offenders aro often the lowest on tho inmate scale of type 
rf offenses committed by men in incarceration. Consequently, many 
incest offenders relate in a positive way to their own solf-help 
supoort group,

3. Few corroctional center havs adequate child sexual abuse treatm&nt
programs. There are only two CSATP's in Alaska. One is at the
Lemon Creek Correctional Cantsr, Juneau and the other at the Hilcnd 
mountain Correctional Center, Lagel River. Both of these programs
art’ liT.icjd in scope and size. For instance, as of '\pril 15, 1983
chore tore 64 inmates at Hiland Mt. in need of the CSATP and only

11



17 enrolioJ in tha program.

Concluding ilecommendations

1. Incest jno ropa are not tha same. Thoy should Pa treated differently
by tne Alaska Criminal Coda.

2. Tho coda should taka into account the different rates of progress
incest offenders make in their Child Sexual Abuse Treatment Program.

3. A well structured and administered CSATP can help reduce the rate
of recidivism. J.t needs to be expanded within the major correctional 
centers within the State of Alaska. Funding for these programs needs 
to be increased.

•i. The CSATP for inmate offenders should not be limited to just incest
perpetrators, but also should invo.’ue .ill of the members of the 
family.

b. An imourtant component which needs to bo established is the self-help
supu.-.t grcuD fnr adults molosted as chiidron within major correctional
CtzOLdru •

j. An aporoveu escort program needs to be established which would enable
ininatr incest offenders a chance to periodically visit and participate 
in se;f-nulp suDpart groups outside of incarceration when they have 
earned tne privilege for such visits.

7. lhe curr.nt B year presumptive sentence for first degree incest
offenders should be reconsidered and changed. If jail timn is 
aopropriate for first degree incest offenders, the question remains 
hcj lonrj of a jail sentence? As mentioned above in ,x2,. the code 
snculr) tjke into account the different rates of progress incest 
offenders make in their CSAP. A sentence based on an offenders CSATP, 
rothor than on a predetermined presumotivo sentence, should be 
cnnsiderad. The Santa Clara Country, California criminal coda for 
incest offenders could serve as a model. It combines an initial 
short period of incarceration for first time incest offenders 
followed oy a work release program for on extended period of time 
during which tho offender participates in the CSATP.
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t i v e  h i s t o r y *  o f  t h e  p r o v i s i o n  s u g g e s t s  t h a t  
t h e  t y p e  o f  c o u d u e l  l i s t e d  i n  a n y  o n e  o f  
s u b s e c t i o n  i n f s  l o u r  p a r a g r a p h s  w a s  
m e a n t  t o  l i e  i n h e r e n t l y  m o r e  s e r i o u s  t h a n  
a n y  o f  t h e  o t h e r s .  T o  t h e  c o n t r a r y ,  ( l i e  
g r o u p i n g  o f  t h e s e  f o u r  s e p a r a t e  s e t s  o f  c o n ­
d u i t  t o g e t h e r  u n d e r  t h e  s a m e  c r i m i n a l  
h e a d i n g ,  w i t h  i d e n t i c a l  c l a s s i f i c a t i o n s  a s  
c l a s s  A  f e l o n i e s ,  i s  a  f o r c e f u l  i n d i c a t i o n  o l '  
t h e  l e g i s l a t u r e ' s  c o i u ' h i s i o n  t h a t  a l l  f o t u  
p a r a g r a p h s  w e r e  m e a n t  l o  h e  v i e w e d  a s  
i n v o l v i n g  e q u a l l y  s e r i o u s  c o n d u c t .  . I t m e h x  
\  S t a t e .  C l .  A p p  O p  N o .  7 2  I F i l e  N o .  
At  a  I; • >, ( i l l  P  2 d  M 2 ;  I t l ! ) M 2 i .  m o d i f i e d  o n  
o t h e r  g r o u n d s  a n d  a i l ' d  o n  r e h e a r i n g .  C t .  
A p p  < >|* N o  2 5 9 1 F i l e  N o  f i l i lM 'n .  I » ( i 5  P  2 d  
Ul  i I 9 M . I i .

S u h  i e e i i o n  t a n  I » i s  i i l i i n  l o  t h e  
l  o m m o i i  l a w  i l e l i u i t i o i i  o l  r a p e  - I n i .  I*>
\ S l a t '  C l  A p p  O p  N m  7 2  « l  l i e  N o  
. a i m * ' ,  f i l l  P  2. *.  M 2  A « I 9 M 2 * .  U i o i i i l i i d  o i l  
" l l a  1 g i o i i i i d s  a n d  a l l ' l l  m i  l e h e a r i i i g ,  C t  
\ p p  * » p  N o  2 a ! H  F i l e  N o  A l i o t i i .  I i l i a  p  *2d 
t i l  11'l* (1

M e n t a l  s t a t e  r e q u i r e d  u n d e r  t a l i  1 1.
I a i  I. o f Y o i i . i  u l  i s  a  ' s i i i i o i i i i d i n g  i  i i c u i i i

s t a n c e "  w h i c h  l e q i i i n - . -  a  • - m p l e u i e i i l a r y  
n .  n t a l  s e . i l e  a -  w i  II a ^  •• if iu t  l o  e o i i d i  
l u t e  a  c r i m e  K e y u o l i P  i t a t e .  C l  A p p  
o p  N o  2 5 2  • F i l e  N o  *. s . i d i .  t i l i  I P  2 d  « » 2 I  11 9 H . i i

N o . - ;h  c i I i c  m e d i a l  . d a l e  i s  m e n t i o n e d  i l l  
s i i h s e v ' . t o n  • i ' - l  * ; * i  t i n s  s e c t i o n  g o v e r n i n g  
t h e  M i r i o u r a l i n g  c i r c u m . s l i i n c e  o f  
" c o n s e n t " ;  * '  l e f . u j ,  t h e  s t a l e  u u i s t  p r o v e  
d i a l  l h e  d i T e n d . a n t  a c t e d  " r e c k l e s s l y "  
r e g a r d i n g  \ i s  p u t a t i v e  v i c t i m ’s  l a c k  o l  
c o n s e n t .  K .  j M o l d s  v  S t a l e ,  C t .  A p p  U p .  
N o  2 ( 1 2  » F i l e  N o .  t i N IM U . ( T i l  I *  2 d  0 2 1
U 9 h ; i ».

A t t e m p t e d  s e x u a l  a s s a u l t  i n  t h e  f i r s t  
d e g r e e  a n d  s e x u a l  a s s a u l t  i n  t h e  s o ­
u n d  d e g r e e  a r e  c l o s e l y  r e l a t e d ,  s i n .  1 
s e x u a l  p e n e t r a t i o n  i n v o l v e s  s e x u a l  c o n t a c t  
a n d  h u l k  ’ ' ( T e n s e s  p r o c e e d  o n  .1 I  ( o n  t r y  o f  
c o e r c e d  n > * V i U  N i c h o l s m ,  v  S t a l e .  ( ' I  
A p p  O p  N » ,  p t . ’f  * F i l e  N o  ( i l 9 2 i ,  (>5 f>  I *  2 d  
1 2 0 9  1 C . tH 2 i .

C o n s t i t i i t i o n a l i t y  o f  c o n v i c t i o n  f o r  
s i m i l a r  o f f e n s e .  W h e r e  d e f e n d a n t  w a s  
c h a r g e d  w i t h  a t t e m p t e d  s e x u a l  a s s a u l t  m  
t h e  f i r s t  d e g r e e ,  h e  w a s  I h e i e l i y  a s s u i m - d  
l o  h a v e  n o t i c e  t h a t  l i e  m i g h t  h e  c o n v i c t e d  
o f  s e c o n d - d e g r e e  s e x u a l  a s s a u l t  b e c a u s e  o f  
t h e  s i m i l a r i t i e s  i n  t h e  e l e m e n t s  o l  t h e  t w o  
o l l ' f i i s e s .  a n d  I l l s  c o n v i c t i o n  l o r  t h e  l a t t e r  
o t f e i i M *  d i d  n o t  v i o l a t e  d u e  p r o c e s s .  
N u h i d s o u  v .  S t a t e .  C l  A p p  t i p  N o  1 9 . 1  
( F i l e  N e  t i l 9 2 1,  (i.r»(» P . 2 d  1 2 0 9  ( I 9 M 2 * .

S u f f i c i e n t  e v i r b ’ i i c e  o f  a t t e m p t e d  
a s s a u l t .  A  j u r y  c o u l d  r e a s n n o h l y  i n f e r  
t h a t  d e f e n d a n t ' s  e n t i  l i n g  i d  v i c t i m ’s  l i e d  
n a k e d  u i h ) u n i n v i t e d  a n d  f o n d l i n g  h e r  
l i r e a s l s  w e r e  " s i i h s t a u l i a l  s t e p s "  t o w a r d  
t h e  c o m m i s s i o n  o f  s e x u a l  a s s a u l t  i n  t h e  
f i r s t  d e g r c v  m i  a s  t o  p r o v i d e  s u f f i c i e n t  e v i ­
d e n c e  o f  a t t e m p t e d  a s s a u l t  N i c h o l s o n  v  
S t  i l c . f t  A ( » | >  O p  N o ,  1 9 0 ( F i l e N o  0 1 9 2 * .  
( C . l i  i *  2 d  1 2 0 9  • 1 9 8 2 i

I n s t r u c t i o n s .  —  T h e  t r i a l  c o u r t  d i d  m i l  
i* i m i u i l  p l a i n  e r r o r  i n  f a d i n g  t o  • q v r i f i c n l l . v  
i n s t i n c t  t '  e  j u r y  l l i a t  d e f e n d a u t  h a d  t o  
r e c k l e s s  I n d i s r e g a r d  a  > u h > t u n l i a l  r i s k  
t h a t  t h e  v i c t i m  d i d  n o t  c o a . - e n t  m  i n t e r  
c o u r s e  h e f o r e  h e  c o u l d  h e  r o l i v i e l e d  o f  
f i i s h d e g i e e  s e x u a l  a s s a u l t .  U e y n o l d s  v  
S t a l e .  C (  A p p  U p  N o  2 0 2 1 F i l e  N o  t i H I l l l i ,  
l i t !  I P  2 d  0 2 1  « P . H . I i

l i i s l r i i c l i o n s  o n  l e . H M ' r  i n e l t n l e d  o f ­
f e n s e s .  I n  .1 p i o M T i i t  a m  o f  f i i - d - d e g r e e  
s i - M i a l  a s N t l i l l  w b e i .  t h e  i m d i s p u l e d  e v i ­
d e n c e  n o  h i d i n g  d e l .  h d a i g  '  t e s l u i i o n v  
e - l a l d i - ' h  m - v u . i I  p e i n  l r a l i o u .  t h e t e  nn. i * t o *  
d o t  v I "  H i s t  M i l  I o n  a t t e m p t e d  M ’X n a l  
p e i i i ' t i a l i u l i  01 l o i c i h l e  - e x i i a l  l o n t . i c l
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Hartley v. Stale, Cl App. Op. No I fill I Vile 
No 57371, 653 I'.itl 1(152 i 19821

The 10-year presumptive term  fo r 
first-degree sexual assault under lhe 
provisions o f AS I2.5fi l25u.-I was meant 
by the legislature to he appropriate in the 
majority o f cases, which are those cases 
involving conduct that is characteristic of 
the ofense o f rape and that full into the 
middle-ground between the most serious 
and least serious extremes for the offense, 
and it must he recognized that this 
presumptive term takes into account the 
high potential for the use o f violence and 
the likelihood o f some physical injury in 
the first-degree sexual assaults fulling 
within the definition o f subsection (a l l l lu f  
this section. Jun.cby v. State, C l. App. Op. 
No. 72 (Kile No. 560GI. 611 l*.2d 823 
119821, modified un other grounds and ufTd 
on rehearing, Ct. App. Op. No. 259 (Kile 
No. 5606), 665 I*.2d 30 119831.

Sentence upheld . — See Reynolds v. 
State, Ct. App. Op. No. 2 621 Kile No. 68901, 
603 P 2d 621 119831.

Where record supported finding that 
defendant was the leader o f a group of 
three or more persons who participated in 
offense of sexual assault in the first 
degree, such evidence, combined with con­
sideration o f prior, sim ilar actions and of 
defendant's nppnicnl lack o f remorse, 
warranted imposition o f eight-year sen­
tence. Willard v. Stale, C l. App. Op. No. 
210 (Kile No. 62851, 662 P 2d 971 (19831.

Sentence o f III years imprisonment, 
with eight suspended, was not excessive 
for conviction o f attempted sexual assault 
in first degree. Van flatten v. S late, Ct. 
App Op No. 269 iKilo No. 58771, I* 2d 

(19831.
Senlenec fu r attempted sexual 

ussauUnm l bu rg la ry  held excessive. - 
See I I u iis c i i V. Stale. Ct. App. Op. N o. 218 
(Kile No 6965), 657 P.2d 862 (19831.

Applied in Ntikupiguk v Stale, Cl. 
App Op No. 90 I Kile No. 58201. 615 P 2d 
215 ll')8 2 l; Sevmore v. Slate, f t  App Op, 
No Itlli I Kile No. 69951. 655 I* 2d 786 
119826 Howard v. .Stale, f t  App. Op No. 
260 I Kile Nos 6027. 61231, 661 P 2d 603 
119831

Stilled in Horn v. Stale, Cl App t Ip. No. 
II I Kile No. 511951. 633 p. 2(1 1021 119811; 
IVeCook v,.Stole, f t  App. Op. No. 1781 Kile 
No 66301,655 P 2d l.'ION 119821; Tuznili v. 
Slate, f t .  App lip  No 19 5 1 Kile No, 69511, 
655 P 2d 788 (19921

f i le d  in Stores v Slate. Sup ft .O p . No. 
2252 lKile f.' i 35951. 625 P 2d 820 119801; 
.Stale v .bn e I),.,-. Cl App Op N" I'*.1

Kogunnluk v. Stale. Ct App. l)p . No. 176 
i Kile No. 65311, 655 P 2d 339 (19821; 
Kiburl v. State, C l App Op. No I8 5 ll' i le  
No. 62-141, 656 P.2d 1199 11982); Eckcr v. 
Stale, C l. App. Op. No. 1901 Kile No. 67261, 
65G P 2d 577 119821; Nukapigak v Stale, 
Hup Cl. Op. No. 2667 (Kile No 58201,
I' 2d 11983).

II. FORM ER I,AW.
A. Genera lly .

Kd ilor'a notes. — The cases cited in the 
note below were decided under former AS 
11 15.120 and 11.15.130.

Forc ib le rape ranks among the most 
serious crimes. Newson v. State, Sup. Ct. 
Op. No. 1136 (File No. 2189), 533 P.2d 904
11975); State v. Lancaster, Sup. Ct.Op. No. 
1247 (Kite No. 25711,550 P.2d 1257 (1976); 
Stale v. Wnssilie, Sup. Ct. Op. No. 1630 
(File No. 3691), 578 P.2d 97111978); Alivik 
v. State. Sup. C l. Op No. 2123 I File No. 
4556), 613 P.2d 1252 (19801.

The reason such a crime us forcib le 
rape is most serious is because it 
amounts to a desecration o f the victim's 
person which is a vital part of her sanctity 
und dignity us a human being. Gordon v. 
State,Sup. Ct.Op. No. 831 (File No. 1535), 
501 P.2d 772 (19721; Torres v. Stale, Sup. 
Ct. Op No. 1031 (File No. 1951), 521 P,2d 
3 8 6 11974); Antes v. Slate, Sup. Ct. Op. No.
1137 iKile No. 21451, 533 I'.2d 246, 
modified on rehearing on other grounds, 
537 P.2d 1116 (19751; Newsom v. Slate, 
Sup. Ct. Op. No. 113S (File No. 2189), 533 
P.2d 901 11975); Stale v, Luncuster, Sup. 
Ct. Op. No. 1217 (File No. 2571). 550 P.2d 
1257 119761. Uordcwick v. Stale, Sup. Cl. 
Op. No. 1500 (File No. 3341), 569 P.2d 184 
119771; Stale v. Wnssilie, Hup. Ct. Op. No. 
1(1301 Kile No. 36911, 578 P.2d 971 (19781.

Definition o f rupe under fu riner law. 
— SukinnlTv. United Stales, 283 K. 38 (9th 
Cir. 1922).

C rim inal intent was rct|uired fo r 
conviction o f stntu tory rupe. — See 
Stale v. Guest. Sup. Ct. Op. No. 1709 IKilo 
No. 353.'H. 583 P.2d 836 (19781.

Although former AS 11.15.121) was 
-•ili-iit as to any reipiirement of intent, the 
requirement o f criminal intent was 
ililerred Stale v. Guest. Sup. Ct. Op No. 
171)!) I File No. 35331, 583 P.2d 836 1)978).

Hope is a general intent crime, ami all 
that is required for a conviction is proof o f 
lhe .-iiluntary commission o f the 
prohibited act Walker v. Stale. Sup. Ct. 
Op No •1670 iK ill-N il 192 I t ,  OV* C ‘M mm
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Iw-sser included offense. — The 

Alusku statutes do nut proscribe 
fornication, and therefore, it could not be 
considered an ofTense o f a lesser degree to 
statutory rope. State v. Guest, Sup. C l. Op. 
No. 1709 (File No. 35331, 583 P.2d 836 
119781; Tooknk v. Slate, Ct. App. Op. No. 
168 (Kile No. 4656), 648 P.2d 1018 (1982).

The offense o f assault with intern to 
commit rape is a lesser included offense to 
rape. Tuckfield v. State, Sup. Ct. Op. No. 
2266 (F ileN o .4569),621 P 2d 1350(1981).

Attempt. —  Every elemcnL of an 
ottcmpl is comprised in an assault with 
intent to commiL the ofTense o f rape. 
SokinofT v. United slates, 283 F. 38 (9lh 
Cir. 1922).

Separate crimes. — Rape, assault with 
a dangerous weapon, and kidnupping were 
separate crimes with separate elements. 
Imcy v. State, sup. Ct. Op. No. 2039 (File 
No. 37411, 608 P.2d 19(1980).

Separate sentences were called for 
where defendant's conduct in kidnupping 
und raping his victim und assaulting her 
with a deadly weapor constituted the com­
mission o f three distinct offenses, euch of 
whi'-'i violated u different societal interest. 
Stute v. Occhipinti, Sup. Ct. Op. No. 1405 
(File No. 3084), 562 P.2d 348 (1977).

I). Age o f Consent.
Female under age o f  consent Is In 

law  incupnble o f  consent. — The crime 
of rape is commited upon u female under 
the age of consent with or without her 
consent since she is in luw incapable of 
consent. Torres v. S lule, Sup. Ct. Op. No. 
1031 (File No. 1951), 521 I ’ 2d 386 (19741.

Thus, it is not nccessnry to establish 
her consent as un essential element o f 
the crime, Torres v. Stale, Sup. C l. Op. No. 
1031 (File No. 19511,521 P.2d 386 (1974).

Indictment need not allege consent 
o f female under age o f  consent. — An 
indictment for rape of a g irl under the ago 
o f consent is not insufficient because it 
fails to ullege that (lie ucl was dune with 
her consent. Culhdmn v. United Stoics, 
240 F. 683 (9lh Gir. 1917); Rose v. United 
Stales, 240 F. 085 tilth Cir. 19178

Defense o f reasonab le m istake o f 
ugc. — A charge of statutory rape was 
defensible where un lamest und reasonable 
mislakc of fuel as to the victim's ogc was 
shown. Stute v. Guest, Sup. ‘ '1. Op. No. 
1709 I File No. 35331,583 l\2<f 836 11978).

The charge o f statutory rupe wus legally 
(insupportable unless a defense of reason­
able mistake o f age was allowed. To refuse

criminal liability without any criininul 
mental element. State v. Guest, Sup. Ct. 
Op. No. 1709 (File No. 35331,583 P.2d 836 
(19788

While, where an ofiender wus uwnre he 
was committing un act o f fornication, a 
mistake o f fuel did not serve as a complete 
defense, it should have served to reduce 
the offense to that which the offender 
would have been guilty o f had he not been 
mistuken. Stale v. Guest, Sup. Cl. Op. No. 
1709 (File No. 3533), 583 P.2d 836 (1978).

Under former AS 11.15.120, i f  un 
accused had a reasonable belief that the 
person with whom he hud sexual inter­
course was 16 years o f age or older, he 
could nut have been convicted o f statutory 
rape. If, however, lie did not have a reason­
able belief that the victim was 18 years of 
age or older, he could still have been crim­
inally liable for contribution lo  the delin­
quency of a minor. State v. Guest, Sup. Cl. 
Op. No. 1709 (File No. 35331,683 P.2d 836 
(19788

F o r upproved instruction on consent 
o f female underage o f consent, see Hose 
v. United Slates, 240 F. 685 (9th Cir. 
1917).

C. P rocedure.
Indictment charg ing attempted rape 

and citing on ly the rape statute held 
sufficient. —  See Stale V. Thomas, Sup. 
Ct. Op. No. 1077 (File No. 2234), 525 P.2d 
1092(19741.

Churging defendant w ilh the crime 
o f  n iu r(le r committed "in the attempt 
lo  perpetrate a rape " fails to allege the 
separate crime o f rape with sufficient 
clarity to support a conviction. Alto v. 
Stole, Sup. Ct. Op. No. 1443 (File No. 
23391, 565 P.2d 492(19778

Severance o f counts involving v a r­
ious victims. — Where defendant was 
prosecuted on multiple counts o f unlawful 
entry with intent lo rape, rape, assault, 
und hurglury, involving various victims, 
the tria l court did not err in denying sever­
ance of the counts since evidence 
regarding the attack on each o f the alleged 
victims woe. J have been admissible in the 
trial o f each i f  ‘.h i other charge f  the 
charges had been separately tried. Nix v. 
Slate, ct. App. Op. No 1571 Kile No. 5841), 
653 I '.2d 1093(19828

Characte r evidence. — See Freeman 
v. Stale, Sup. Ct Op. No. 703 (File No. 
10408 486 I* 2d 967 119718

Questioning victim's credib ility. — 
While a defendant could properly seek lu 
question the victim's n  edibility. the estate
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■■xlrin.sir evidenti> mi n cell.ilei.il ni.itier. 
Muss v Slate, Sup ('I. Op Ne. 22.(11 iKilo 
Nn 13891 620 I ’ 2d 671 lllltHO.

C orre ' eratinn o f p roseen lrix 's le s ll- 
many. — No corroboration o f Hie 
prosecutrix's testimony is necessary in 
statutory rape cases. Iltirke v. Stale Sup 
Ct. Op. No 21911Kile No. 396‘j ;, 621 I 1 2d 
1210 1198(11.

Evidence o f  p rio r liib tory o f  sexual 
activity with victim. — Whether evi­
dence in a statutory rape prosecution of 
prior history o f sexual activity with the 
prosecutrix is justified as background or 
the ongoing nature o f the relationship is 
probative, the nexus o f these reasons 
justifies an exception to the general rule 
against admissibility o f prior bad acts. 
Burke v. Stale, Sup. C l. Op. No. 21911 File 
No. 39C9I, 624 l\2d  1240 (19801.

Evidence c f p rio r m isconduct. — See 
Freeman v. Stale, Sup. C l. Op. No. 703 
I File No. 1016), 486 P.2d 967 11971).

Evidence o f p rio r scxuul offenses. — 
See Freeman v. State, Sup. C l. Op. Na. 703 
I File No. 1016), 486 P.2d 967 (19711,

Determ ining age from  uppcnrunccs.
• -  See Toures v. Slate, Sup. Ct. Op. No. 
1031 I File No. 19511, 521 I*. 2d 386 11971).

Admission o f  defendant's d rive r's 
license into evidence lo  establish his 
age was harmless beyond u rcusanublc 
doubt. Torres v. state, Sup. C l. Op. No. 
1031 I File No. 1951), 521 P.2d 396(1974).

Psychiatric testimony. — See 
Freeman v. State, Sup. Ct Op. No. 703 
(Kile No. 10161, 486 P.2d 967 (1971).

Psychiatric evidence showing that an 
individual accused o f sexually dcviunt 
misconduct is not a sexual psychopath 
should properly lie regarded to be char­
acter evidence. Freeman v. State. Sup. C l. 
Op No 703 (Kile No. 1046), 186 P.2d 967 
119711.

Hcnrsny testimony, — It was not error 
to admit liearsuy testimony concerning 
complaints made by a rape victim to her 
inntiier and a school counselor. (Ireenwuy 
v. Stute, Sup. Cl Op No. 2206 (Kile No. 
•17541, 626 P.2d 1060 1198(11.

Failu re u l picliinimii'.v hearing tu 
stale alt the facts attending a claimed 
rape in response lo an instrucliiiii lo pro­
ceed and tell what happened is not a 
ground of impeachment. Tanksley v 
United Stales, 10 Alaska 443. 115 K 2d 58 
llllli Cir. 1!) 11 •

E rro r to admit record ing o f sodium 
pen lu lha l interview . - In a prosecution 
for statutory rape and sodomy, it w as error 
to admit tin- recording ol’ a
i ... i. , i ■

prior consistent statement for tne limited 
purpose ol rehabilitating an impeached 
witness. Lindsey v United States, 16 
Alaska 26“ '37 F.2d 893 tUlli Cir. 1956).

O r lo  cv.-ltide public from  (r ia l. — 
The trial court erred in assuming the 
power of excluding the public from a trial 
an the charge ol rape- o f uu adult woman. 
Tanksley v. United Slates, 10 Alaska 4-13, 
145 F 2d 58 19th Cir. 19441.

It would in- denying the defendant his 
presumption of innocence nnd a 
prcdccision by the court ofliisguilL to bold 
Ihnt a married woman must be relieved of 
lhe embarrassment o f a public trial 
because site is culled upon to testify to the 
story o f the defendant's crime- and her 
shame. Tanksley v. United Stales, 10 
Alaska 443, 140 F.2d 58 (9lh Cir. 1914).

Verdict supported by evidence. — 
Testimony o f complaining witness o f her 
conduct before and ufU-r the alleged rape, 
corroborated and contradicted, and her 
sole evidence o f the rape itself, supports 
the verdict on the inference thul the defen­
dant’s defense was untruu, and (hat she 
was the unfortunate victim o f a brutal 
outrage. Tanksley v. United Stales, 10 
Alaska 4-13, 145 F.2d 58 (9th Cir. 19141.

Instructions. — The use o f the 
following instruction in u statutory rope 
case is prohibited; "A charge such as that 
made against (he defendant in this case is 
one which is easily mude and, unco made, 
difficult to defend against, even if the per­
son accused is innocent. Therefore, the law 
requires thul you exutninc- the testimony 
of the female person named in the indict­
ment with caution ." Burke v. Stale, Sup. 
Ct Op. No 2194 (File No. 3969), 624 P.2d 
1240 119801.

Since specific intent is nut un element of 
the olVcn.se o f rupe, gi\ ng an instruction 
that the law assumes that every person 
intends the natural consequences of his 
voluntary acts was not error. Walker v. 
Stale, Sup. C l. Op. No. 2570 (File No. 
492U , 652 P.2d 88 0982 ).

Instruction sufficiently covering 
question o f impeachment. — Sec 
Tanksley v. United States, 10 Alaska -1-13, 
145 K.2d 58 I Dili Cir, 19-141.

F o r approved instruction on consent 
offem n ie underage o f consent, see Rose 
v United Stales, 240 F. 685 i9 lli Cir 
19171.

Sentencing, — The recommended five 
year maximum, except for cases involving 
pailiculurly serious olleiiscs, dangerous 
offenders and professional criminals, o f 
Dniilun v Slate. Sup I ’ l (Ip No 111)12

5 11.11.420 C r i m i n a l  L a w <i 11.41.420
not applicable lo the crime o f rope of a 
person umler 16 years liv u person 19 years 
or older, made punishable by former AS 
11.15.130(a) by "any term o f years." 
Edcnshnw v. State. Ct. App. Op. No 005 
(Kile No. 52391, 631 P.2d 506 (1981).

What must lie reflected in sentence 
fo r fo rc ib le  rape, — Although tho perpe­
trator o f such u crime as forcible rape may 
not he beyond rehabilitation, (be crime 
itself deserves "or.rnunity condemnation; 
in addition to serving rehabilitative 
purposes the sentence must reflect such 
condemnation as well as act as a deterrent 
lo the offender and to others. Newsom v. 
Stale, Sup C l. Op. No. 1136 (File No. 
2189), 533 P.2d 904 (1S'75).

Sentence fo r  rupe upheld. — See 
Cordon v. State, Sup. C l. Op. No. 831 (File 
No. 15351, 50) P.2d 772 (1972); Torres v. 
Stale, Sup. UL Op. No. 1031 (File No. 
1951), 521 P.2d 386 11974); Newsom v. 
State, Sup, Ct. Op. No. 1136 (File No. 
2189), 533 P.2d 904 (1975); Ames v. State, 
Sup. Ct. Op. No. 1137 (File No. 21451, 533 
P.2d 246, modified on rehearing, 537 P.2d 
1116 119751; Coletnan v. S lob:, Sup. Ct. 
Op. No. 1288 (File No. 23311, 553 P.2d 40 
(19761; Nukupiguk v. Stute, Sup. Ct Op 
No. 1410 (File No. 2915), 562 P.2d 697
(1977), ufTd on rehearing, 576 P.2d 982 
(19781; Bordewick v. Stale, Sup. Ct. Op. 
No. 1500 (File No. 3341), 56S P.2d 184 
(19771; Morrell v. Slate, Sup. C l. Op. No. 
1577 (Vile No. 27901,575 P.2d 1200(1978); 
Alexander v. Stale, Sup Ct. Op. No. 1622 
(File No. 3505), 578 P.2d 591 (19781; State 
v. Wnssilie,Sup. Ct. Op. No. ’ 6 3 0 (File No. 
3691), 578 P.2d 97 i (1978); Moore v. State, 
S -r ( \ .  Op. Ne. 1880 (File No. -10321, 597 
P.2d 975 (1979); Wagner v. State, Sup. Ct. 
Op. No. 1897 (File No. 4381). 598 P.2d 936 
(1979); Wikslron) v. State, Sup. Ct. Op. No. 
1987 tFile No. 4535), 603 P.2d 908 (19791; 
Talc v. Stute. Sup. Ct, Op. No. 2020 (File 
No. 45501, 606 P.2d 1 119801; Mullott v. 
State, Sup. Ct. Op. No. '027 (File No. 
33641, 608 P.2d V  (19801; Alexander v.

Slate, Sup. C l. Op. No. 21)77 lKile No. 
3522), 611 P.2d 469 119801; Cochrane v 
State, Sup. Ct. Op. No. 2086 (Kile No. 
45311,611 P.2d 6 1 119811); lle lm erv . Stale. 
Sup. Ct. Op. No. 2181 (Kile No. 4383), 616 
P.2d 384 (79801; Tuckficld v. Stats, Sup. 
Ct. Op. No. 2266 (File No. 4569), 621 P.2d 
1350 <1981); Edenshuw v. Stale, Ct. App. 
Op. No. 005 (File No. 52391. 631 P.2d 506
(1981); Kompkoff v Slate, Ct. App. Op. No. 
015 (File No. 5324), 626 P.2J 1091 (19811; 
Williams v. Stute, Ct App. Op. No. 139 
(Kile No. 5676), 652 P.2d 478 (1982).

Sentence fo r rupe held excessive. — 
See Ahvik v. Stale, Sup. Ct. Op. No, 2123 
(File No. 45561, 613 P.2d 1252 11980); 
Hintz v. Stute, Sup. Ct. Op. No. 2334 (Kile 
No. 3541), 627 P.2d 207 (1981); Quullu v. 
Stale, Ct. App. Op. No. 138 (File No. 5666),
652 P.2d 481 (1982).

Sentences o f 15 years for rape or one 
victim; 10 years concurrent with the 
15-year term for burglarizing her resi­
dence; 10 years for burglarizing Dnothcr 
victim’s residence; six months concurrent 
with the 10-year burglary term for assault 
on the second victim; 15 years for rupe o f a 
third victim; and 10 years concurrent with 
the 15-year sentence for burglarizing the 
third victim's residence, for a total o f 40 
years incarceration, was error. Nix v. 
State, Ct. App. Op. No. 157 (Kile No. 51811,
653 P.2d 1093(1982).

Sentence fo r  rape too lenient. — See 
Stale v. Lancaster, Sup. Ct. Op. No. 1247 
(File No. 2571), 550 !*.2d 1257 11976); 
S late v. Wnssilie, Sup. Ct. Op. No. 1630 
(File No. 3691), 578 P.2d 9 7 1 11978); Stule 
v. Jensen, Ct. App. Op. No. 126 (File No. 
5879), 650 P.2d 422 11982).

Sentence fo r  attempted rupe upheld. 
— See Shelton v. Stule, Sup. Ct. Op. No. 
2074 (File No. 39081, 611 P.2d 24 (19801 
(decided under former AS 11.15.130).

Sentence fu r ussnult with intent to 
rope upheld. — See Fomin v. State, Sup 
Ct. Op. No. 2214 (File No. 5013), 619 P.2d 
718 (19801.

Sec. 11.41.420. Sexual assault in the second degree. (a) An 
offender commits the crime of sexual assault in the second degree if the 
offender engages in 

(11 sexual contact with another person without consent of that per­
son; or

(2) sexual penetration with a person who the offender knows 
(A) is suffering from a mental disorder or defect which renders the 

person incapable of appraising the nature of the conduct under circum­
stances in which a person who is capable itfiipnniidne lhe naliin* nfilte
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■ ID is incapacitated.
ib) Sexual assault in the second degree is a class 0  felony. (S 3 ch 

106 SLA 1978; ain 8 1 ch 78 SLA 198.3)
Eft n l  o f amendments. — The ISIS!) 

amendment rewrote subsection I a I.

NOTES TO DECISIONS

For case* construing fo rm e r crime o f 
rope, see note.' <o AS 11 31.410 

Attempted scxuul .assault in the first 
degree a i . i ?  sexuui assault in the sec­
ond degree are closely re lated , since 
sexuui penetration involves sexuui contact 
und both offenses proceed on a theory of 
coerced assent. Nicholson v State, Cl. 
App. Op. No. 193 (File No. 6192), 656 P.2d 
1209 0982 ).

Constitutionality o f conviction 
where orig ina l charge was under A 3 
11.11.410. — Where defendant was 
charged with utteinpted sexual assault in 
the first degree, he waa thereby assumed 
lo have nolire tbut be might be convicted 
or second-degree sexuui assault because of 
the similarities in the elements o f the two 
offenses, and his conviction for the latter 
offense did not violate due process. 
Nicholson v. Slate, Ct. App. Op. Nu. 193 
(File No 61921. 656 I*.2d 1209 (19821, 

Evidence. — Where victim woke up u 
the early morning hours to find defendant

in her bed and fondling her breast, and 
where she testified that she wus 
temporarily in shock and u fu id  he wuuld 
hurl her, a ju ry  could lind that victim's 
momentary acquiescence in defendant's 
fondling her breast constituted sec- 
ond-drgP" mil assault. Nicholson v.
State. 1 p . No. 103 (Kile No. 6192),
656 1' 982).

Iiisi — "''ho trial judge did not
err in 1. to instruct 011 the lesser
included u l k n s c  o f attempted scxuul 
contact In the second degree. Johnson v. 
S ta le ,C l . App.Op. No. 267 (F ileN o .6662), 
665 P.2d 566 (1983).

Sentence upheld. — Sentence o f eight 
years with three years suspended for
sexual assault in the second degree wus 
not clearly mistaken. Howard v. State, Ct. 
App. Op No. 260 (Kile Nos. 6027, 612.1), 
661 P.2d 603(19831

Cited in Stores v. Slate, Sup. Ct. Op. No. 
2252 (Kile Nu 3595). 625 P.2d 820 (1980),

Sec. ll.- ll.4 S 0 . I Repented, § 10 ch 78 SLA 1083. For current law, 
see AS 11.41.120(a)(2).]

Sec. 11.41.43-1. Sexual abuse o f a minor in the first degree, (a) 
An offender commits lhe crime of sexual abuse of a minor in the first 
degree if

(1) being 16 years of age or older, the offender engages in sexual 
penetration with a person who is under 13 years of age or aids, induces, 
causes, or encourages u person who is under 13 ears of age to engage 
in sexual penetration with another person; or 

(21 being 18 years of age or older, the offender engages in sexual 
penetration with a person who is under 18 years of age and who 

(A) is entrusted to the offender’s care by authority of law; or 
(Ul is tlie offender's son or daugho-r. including an illegitimate or 

adopted child, or a stepchild.
lb) .Sexual abuse of a minor in Lhe first degree is an unclassified 

felony and is punishable as provided in AS 12.55. (§ 2 ch 78 SLA 1983)

II
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NO TES TO DECISIONS

Editor's notes. — The cases cited in the 
note below were decided under former AS 
11.15.131 and former AS 11.41.410UiK4>.

F o r cases constru ing fo rm e r rape 
statute, see AS 11.41.410, Notes to Deci­
sions, omd*' lir-n 11.

State's -rlly  to con tro l sexuui 
conduct o f ten. — Although juve­
niles may ha -rtain rights to sexual
privacy, the itf - may nevertheless exer­
cise control over the sexuui conduct o f chd- 
dren beyond the scope o f its authority lo 
control adults. Anderson v. Slate, Sup. Ct. 
Op No. 1407 (Kile No 26411.562 P.2d 351 
(1977).

Where juveniles liuve certain rights lo 
privacy und to express their own 
autonomy, the state's interest in the 
well-being o f its children may justify leg­
islation that could not properly be applied 
to adults. Anderson v. State, Sop. Ct. Op. 
No 1407 (File No. 2641), 562 P.2d 351
(1977).

As to constitutionality o f fo rm e r stat­
ute making lewd und lascivious acts 
lov.-ard children a crime, see Anderson v. 
Stale, Sup. Ct. Op. No. 1407 (File No. 
2641), 502 I ’ .2d 351 (1977).

Physica l conduct punished unuer 
fo rm e r statute. — See Anderson v. Slate, 
Sup. C l. Op. No. 1407 (File No. 26411, 562 
P.'Jd 351 (19771: Sm iloff v. Stale, Sup. Ct. 
Op No. 1637 (Kile No. 3006), 579 P.2d 28
(1978).

Form er section prohibited fe lla tio . - -
See Anderson v. State, Sup. Ct. Op. No. 
1407 (File No. 26-111, 562 P.2d 351 (1977).

Consent is not at issue. — The state 
may forbid an adult to have fellutio with a 
child under the “ ' " ‘.utorily prescribed ago 
regardless o f whether the child consents to 
the act. Anderson v. Stute, Sup. Ct. Op. No. 
1407 I File No. 2641). 562 P.2d 351 (1977).

Mitigating Factors. — In prosecution 
for first-degree sexual assault, defendant's 
fam iliarity with his victim (his 12-year uld 
daughter) wus not a mitigating factor. 
Madges v. State, C l. App. No. 233 (Kile No 
7330), 660 P.2d 1203 (19H3I.

Sentence under fo rm e r AS 11.15.131 
upheld. — See Nellie v Stute,Sup. C l Op. 
N11. 1286 (Kile No. 2168), 552 P.2d 142 
(19761; Duclmnan v. S lide, Sup. Ct. Op.

No, 1316 (F ile  No. 2553), 554 P.2d 1163
11976); Morgan v. State, Sup. C l. Op. No. 
1908 (File No 4187), 598 P 2d 952 <1979); 
Baker v. State, Sup Ct Op. No. 19681 File- 
No. 4631), 602 P.2d 797 (19791; Alvarado 
v. State. Sup Cl. Op. No 2323 (File No. 
5133), 626 P.2d 582 11981)

Sentence fo r assault upheld — In 
prosecution or defendant with no prior 
criminul record on two counts of 
first-degree sexual assault o f his 12-year 
old daughter, sentence o f two consecutive 
eight-year terms with f-ve years sus­
pended was not excessive. Hodges v. Stale, 
Ct. App Op. No. 233 (F ile No. 7330), 660 
P.2d 1203 (1983).

In light o f the substantial duration of 
defendant's sexual abuse or his 
stepdaughter llhree years), his failure lo 
learn from the earlier discovery o f Ilia prior 
offenses, Ids disregard ol'a court order that 
he avoid contact with the victim, and his 
total fuilure to take any meaningful step 
toward rehabilitation; 10-year sentence 
with four years suspended was nut exces­
sive fur conviction o f first-degree sexuui 
ussuull. I.angtun v. Stale, Ct, App. Op. No. 
236 (Kile Nos. 7188, 6247, 71141, 662 P.2d 
954 (19831.

Sentence under AS 11.15.134 held 
excessive. — SeeOuullc v Slate, Ct. App 
Op. No. 138 (Kile No. 56661, 652 P.2d 481
(1982).

Sentence fo r ussuull held excessive.
— Sentence o f 20 years imprisonment for 
first-degree sexuui assault o f '.wo-year old 
child was excessive and case was 
remanded ftir resentencing not to exceed 
120 years I.angtun v. Slide, lit App Op. 
No. 236 (Kile Ntm 7188, 6247, 71141, 662 
P.'2d 954 (19831.

Sentence fo r ussoult held too lenient.
— Suspended five-yeur sentence for 
first-degree sexual assault of defendant's 
four-year old son wus disapproved us too 
lenient, with u 90-dny lo tliree-yeur sen­
tence suggested. Langtun v. State, Cl 
App. Op Nu. 236 (File Nos. 7188, 6247, 
71141, 662 P.2d 954 11983)

Applied in Seymore v. Slate, Ct. App 
Op. No. I9(i (Kile No 6995), 055 P 2d 786 
119821.

Sue. 11.41.486. Sexual abuse o f u minor in the second degree, 
(a) An offender co v.nits the crime of sexual abuse of a minor in tiie 
second degree if

Ifi



(1) being 10 years ol age or older. the nll'endcr engages in sexual 
penelnition with a person who is Hi, 1-1, or 15 years of age and at least 
three years younger than the offender, or aids, induces, causes or 
encourages a person who is 13, M, or 15 years of age and at least three 
years younger than the offender to engage in sexual penetration with 
another person;

(21 being 16 years of age or older, the offender engages in sexual 
contact with a person who is under 13 years of age or aids, induces, 
causes, nr encourages a person under 13 years of age to engage in 
sexual contact with another person;

(31 being 18 years of age or older, the offender engages in sexual 
contact with it person who is under 18 years of age and who

(A) is entrusted to the offender’s care by authority of law; or
(13) is the offender’s son or daughter, including un illegitimate or 

adopted child, or a stepchild; or
(4) being 16 years of age or older, the offender aids, induces, cuuses, 

or encourages a person who is under 16 years of age lo engage in 
conduct described in AS 11.41.455iall2) — 16 1.

(b) Sexual abuse of a minor in the second degree is a class 13 felony. 
.§ 2 ch 78 SLA 1983)

NOTES TO DEC ISIONS

P rio r  law . — For cases decided under 
prior law, see notes lo AS 11.41,434. Notes 
lo Decisions,

Sec. 11.41.438. Sexual abuse o f a minor in the third degree, (a) 
An offender commits the crime of sexual abuse of a minor in the third 
degree if, being 16 years of age or older, the ofender engages in sexual 
contact with a person who is 13,14, or 15 years Or\.ge and at least three 
years younger than the offender.

l l  I Sexual abuse of a minor in the third degree is a class C felony. 
(5 2 ch 78 SLA 1983)

NOTES TO  DEC IS IONS

P rio r  Ii iw . For cases tim iln l under 
prior law, see notes to AS 1111 M l. Noles 
to Decisions.

Sec. 11.41.440. Sexual abuse* o f u minor in the fourth degree, 
la) An offender commits the crime of sexual abuse of a minor in the 
fourth degree if, being under 16 years of age, the ollender engages in 
sexual penetration or sexual contact with a person who is under 13 
years of age and at least three years younger tliun liic offender.

$ 11.41.438 A l  ASK A S l . V t l l l l . s  & 11.•! I .'1111 S 11.41 .445 C i u m i n a i . L a w  ̂ 11 .41 .-ta i l

(b) Sexual abuse of a minor in the fourth degr ■* is a class A mi.sde 
mcunor. (5 3 ch 166 SLA 1978; uni § 9 eh 102 SLA 1980; uni!) 3 ch 78 
SLA 1983)

Effect o f  amendments. — The 1980 
amendment rewrote subsection tat.

The 1983 amendment rewrote this sec­
tion

Legislative h istory rcpurts. — For a

report on Chupler 102, SLA 1980 (DCS 
CSSB St 11, see 1930 Senate Journ.il 
Supplement, No. 44. May 29,1980, or 1980 
House Journal Supplement, No. 79, May 
28, 1980.

NOTES TO DEC IS IONS

I ’ r io r  law . — For cases decided under 
priv r law, see notes to AS 1 .41.434, Notes 
lo Decisions.

Applied in Goulden v. Stale, C l. App 
Op No 201 (File No. 6465t, 656 P.2d 1218 
(1983).

Cited in Stores v. Statu, Si p C l. Op No 
2252 I File No. 35951,625 I* 2d 8 2 0 119801, 
Hodges v. State, C l. App. Op. No. 23 3 1 File 
No. 73301, 660 P.2d 1203 119831.

C o lla te ra l re ferences. — Civil liability ity for rape or minor child. 19 Al.K2d 460
for carnal knowledge with actuol consent Assault " : ,h intent to commit
o f girl under age o f consent, 45 ALR 780; unnatural sex a t jpon minor as affected 
79 A I.lt 1229. by lutter’s consent. 65 A Lit 2d 748.

Assault with intent to ravish o r rape Applicability o f rupe statute covering 
consenting female under uge o f consent, 81 children o f a specified of c. with respect lo
A l.li 599. a child who has passed the anniversary

Parent or person in loco parentis, liubil- date o f such uge, 73 AI.It2d 874.

Sec. 11.41.445. General provisions, (n) In a prosecution under AS 
11.41.410 — 11.41.440 it is an affirmative defense that, at the time of 
the alleged offense, the victim was the legal spouse of the defendunt 
unless

(1) the spouses were living apart; or
(2) the defendant caused physical injury to the victim.
(b) In a prosecution under AS 11.41/.I0 — 11.41.440, whenever a 

provision of law defining an offense depends upon a victim’s being 
under a certain age, it is an affirmative defense that, at the time of the 
alleged offense, the defendant reasonably believed the victim to be that 
age or older, unless the victim was under 13 years of age at the time 
of the alleged offense. (S 3 ch 166 SLA 1978)

Sec. 11.41.450. Incest, (a) A person commits the crime of incest if, 
being 18 years of age or older, th * person engages in sexual 
penetration with another who is related, eiLher legitimately or 
illegitimately, as

ti l an ancestor or descendant of the whole or half blood;
(2) a brother or sister of the whole or half blood; or
(3) an uncle, aunt, nephew, or niece by blood.
(bl Incest is a cluss C felony. (!) 3 clt 166 SLA 1978)



NOTES TO D IV  IS IONS

Death o f defendant uliuted prosecu- 423 I* 2d 2 8 2 i l% 7 )  decided under former 
(ion under fo rm e r section. Hartwell v. AS 11 40 110
Stale, Sup. C l 0 |i  No 3 9 1 1Tile No 7041,

C o lla te ra l references. — Aiding and 
ubetling ofTense o f incest try one not 
related to party, 5 A l.R 784; 74 ALR 1110, 
131 ALR 1322 

Relationship created by adoption as 
within statute regarding incest. 151 ALR 
1146.

Consent us element o f incest. 30 AI.K2d 
1290.

Sexual intercourse between persons 
related by h a lf blood, 72 ALR2d 706.

Prosecutrix as accomplice or victim. 74 
AI.K2d 705.

Rupe, incest as included within charge 
of. 76 ALR2d 484.

Sec. 11.41.455. Unlawful exploitation o f u minor, lol A person 
commits the crime of unlawful exploitation of a minor if, in the state 
and with the intent of producing u live performance, lilm, photograph, 
negative, slide, book, newspaper, magazine, or other printed material 
that visually depicts the conduct listed in (11 — (61 of this subsection, 
the person knowingly induces or employs a child under 18 years of age 
to engage in, or photographs, films, or televises a child under 18 years 
of age engaged in, tiie following actual or simulated conduct:

(1) sexual penetration;
(2) the lewd touching of another person’s genitals, un ir or breast;

I the lewd touching by another person of the child's gen als, ».nus,
or breast;

(4l masturbation;
(5) bestiality; or
(6) the lewd exhibition of the child's genitals.
(hi A parent, legal guardian, or person having custody or contrc' of 

a child under 18 years of age commits the crime of unlawful 
exploitation of a minor if, in the state, the person permits the child to 
engage in conduct described in (a) of this section knowing that the 
conduct is intended lo he used in producing a live performance, film, 
photograph, negative, slide, hook, newspaper, magazine, or other 
printed material that visually depicts the conduct.

I d  Unlawful exploitation of a minor is a class B felony, (!) ■') ch 166 
SI,A 1978; am 8 I ch 57 St.A 19831

Cross references. Ion Cl I Mil.' Ill ill'- 
In ln i iu m  n f c li ib l | i " r i i " i : i ; i | i l i v ,  m i 1 AS 
I I  61.125

Effect o f iimrmlini'nt.H. T lv  l!)s:t 
iiiiii'ialmi'iit, i i i  M ib i'i im n  o n . subs! it t i le d  
"magazine. nr oilier pimlcil iniitiMi.d that
v isua lly  d c p i t iv l l    lis ted  in 1 1 1
i l i i  n l I b i s  Mile eel inti. I lie  [ii'lM ii i"  In i’ "in

m agaz in e  th a t  d ep ic ts  su ch  cond u c t , th e  
person," substituted "18 ye a rs"  fur "16 
years" in two p la ce s , and uddcd  " th e  
billowing a c tu a l or s im u la ted  cond uct"  to 
th e  en d . a ll in th e  introductory paragraph; 
su b s titu ted  "lew d" fur "obscene" lit pura- 
I 'lu p h s  i2>, 13 1 und Hit; mill de le ted  
"Tcliiitlc" preced ing  "b teU sl"  111 paragraph

-18

(3). The amendment ohm redesignated 
former subsection (hi as subsection (c) and 
added present subsection (bl.

NOTES TO  DEC IS IONS

Applied in Qunllc v. Stale, Ct. App. Op. 
No 138 (Kile No. 56661, 652 P.2d 481 
119821.

Sec. 11.41.460. Indecent exposure, (a) An offender commits the 
crime of indecent exposure if the offender intentionally exposes the 
offender’s genitals to another person with reckless disregard for the 
offensive, insulting, or frightening effect the act muy have on that 
person.

(bl Indecent exposure before a person under 16 yeurs of age is a class 
A misdemeanor. Indecent exposure before a person 16 years of uge or 
older is a class B misdemeanor, (§ 4 ch 78 SLA 1983#

Sec. 11.41.470. Definitions. For purposes of AS 11.41.410 — 
11.41.470, unless the context requires otherwise,

(1) "incapacitated" means temporarily incapable of appraising the 
nature of one’s own conduct and physically unable to express 
unwillingness to act;

(2) "victim” means the person alleged to have been sulyi cted to 
sexual assault in any degree or sexual abuse of a minor in any degree;

(3) "without consent” means that a person
(A) with or without resisting, is coerce . by the use of force against 

u person or property, or by the express or implied threat of death, 
imminent physical injury, or kidnapping to be inflicted on anyone; or

(0) is incapacitated as a result of an act of the defendant. I8 3ch 166 
SLA 1978; am 8 5 ch 78 SLA 1983)

Cross references. — For dcfiniti ’I i f  substituted "one’s own conduct und" for
terms used in t!::s title, sec AS 11.81., J. "his conduct and is" in paragraph ( I t  und

Effect o f  amendments. — The 1 ' 83 deleted "imminent" preceding "death" und
amendment deleted "tlmt u persor. is" preceding "kidnupping”  in paragraph
preceding "temporarily incapubb.' and (3|(AI.

NOTES TO DECISIONS

Applied in Nicholson v. Slate. C l. App (Quoted in Woods v. Stute. Sup. C l Op.
Op Nu. 1931 Kile No. 61921,656 !*.2d 1209 No. 2698 (F ile No 61801, [*,2d
(19821; Juneby v. Stule. Ct. App. Op. No. (19831
259 (File No. 561161, 665 P.2d 3(1 (19831; Cited in Hartley v. Slate, Ct. App. Op.
Reynolds v. Stute, Cl App. Op. No. 262 No. 153 (File No. 57371, 653 I*. 2d 1052
(File No. 68901, l>.2d (19831. (1982).
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Chapter 50. Syndicalism.
I Repealed, $ 21, eh I6li, SI. ' ID78. For Law on terroristic 

threatening, m .IS  11.56.8W .I

it 11.51 .100 A I . A.Hli A STATUTES it 11.51.120

Chapter 51. Offenses
Section
100 Endungering the welfare o f a minor 
120. Criminal nonsupporl 
125. Failure to permit visitation with n 

n> Inor

Against the Family.
Section
130. Contributing lo the delinquency o f a 

minor
1-10. Unlawful marrying

C o lla te ra l re fe r, e s .— 10 Am. Ju r. IOC Bigamy, 5 1 etscq .;43 C.J.S.,
2d, Iligumv, tl 1 e l seq ; 42 Am. Jur. 2d, Infants, §5 10, 21, 98; 67 C.J.S., Porent 
Infants, 95 16, 17. 55. 65-71; 47 Am Jur. and Child. 55 41. 165-178.
2d, JuvenileCourts.Etc., 5> 63-70;59Am .
Jur. 2d, Parent and Child, 99 45, 50-87.

. n vj _____
. l L fil.l0Qf Enmmnflrinfl walfariLof a minonfla) A per- 

/ T /  son commits the crime of endangering the welfare of a minor if, being 
a parent, guardian, or other person legally charged with the care of a 
child under 10 years of age, the person intentionally deserts the child 
in any place under circumstances creating a substantial risk of physi­
cal injury to the child.

(b) Endangering the welfare of a minor is a class C felony. (§ 5 ch 
ICG SLA 1978)

Co lla te ra l references. — Liability uf caused by parent's negligence — modern 
parent for injury lo  unetnnncipulcd child cases, 6 ALFMlh 1066.

Sec. 11.51.120 Criminal nonsupport, (a) A person commits the 
crime of criminal nonsupport if, being a person legally charged v/ith the 
support of a child under 18 years of age, tho person fails without lawful 
excuse to provide support for the child.

<b) As used in this section "support" includes necessary food, care, 
clothing, shelter, medical attention, and education. There is no failure 
to provide medical attention lo u child if the child is provided P.eatment 
solely by spiritual means through pravoi in accordance with the tenets 
und practices of a recognized church or religious denomination by an 
accredited practitioner of the church or denomination.

(cl Criminal nonsupport is a class A misdemeanor. (!) 5 ch 16G SLA 
1978)

il 11.01.120 C i t iM iN A i ,  I . a w .V 11 . 0 1 . 1 2 0

NOTES TO DECISIONS

Editor's notes. — Thu cures cited in the 
notes below were decided under former AS 
11.35.010. 11.35.090 and 11.35.100.

A fa ther has u p rim ary  and 
continuing ob ligation to support his 
children. Johansen v. Stute, Sup. C l. Op. 
No. 746 (F ile No. 1309), 491 I>.2d 759 
(1971).

And the innbility o f u fa the r to 
engage in hia chosen trade muy not 
excuse him from  that ob ligation. 
Johansen v. State, Sup. C l. Op. No, 746 
(File No. 1309), 491 P 2d 759 (1971).

There is no room for professional or occu­
pational pride where the duty o f child sup­
port is involved. Johansen v. Stule, Sup. 
Ct. Op No. 746 (File No. 1309), 491 P.2d 
759(19711.

Form er section Included person's 
postdivorcc ob ligation to support. — 
See Johansen v. Slate. Sup. Ct. Op. No. 
746 (File No. 1309), 491 P.2d 759 (1971).

Applicab ility o f  fo rm e r statute to 
pulative fa thers u f illegitim ate ch il­
dren. — See S.L.W. v. Alaska Workmen's 
Comp. Bd„ Sup. Ct. Op. No. 736 (File No. 
1333), 490 {'.2d 42 (1971).

The purpose o f contempt p ro ­
ceedings fo r nonpayment o f child sup ­
port decrees is to coerce the defendant to 
pay money. It is nut to punish him for his 
past failure to pay. Johansen v. Stute, Sup. 
Ct. Op. No. 746 (File No. 13091, 491 P.2d 
759 0  971).

A lasku statute, c lassify indirect con ­
tempts fo r  nonsupport as a crime. 
Johansen v. State, Sup. Ct. Op. No. 746 
(File No. 1309), 491 P.2d 759 (1971).

And a ju ry  tria l isnvn ilub le . Johansen 
v. Slate, Sup. Ct. Op. No. 746 (File No. 
1309), 491 P.2d 759 (1971).

I f  the defendant asserts tliut he lucks the 
ability lo comply with the court’s .' Ur  o f 
child support, then he is entitled to -V 
triul on III. issue. Johansen v. Slate, Sup. 
Ct. Op. No. 746 (F ile No. 1309), 491 P.2d 
759 0971 ).

P rocedura l nspects o f contempt p ro ­
ceedings in nonsupport cases. — For 
delineation uf the procedural aspects of 
contempt proceedings in nonsupporl cases 
where lliu purpose is lo coerce the defen­
dant's performance o f his obligation, see 
Johansen v. Stute. Sup. Ct. Op. No. 746 
(File No. 13091, 491 P.2d 759 (19711.

Chunges o f  venue in nonsupport 
contempt cases. — It cun be expected 
that courts hearing nonsupporl contempt 
cases in the future may choose in some

cuses to make use o f the discretionary 
authority vested in them by AS 22.10.030 
und will grant change* o f venue. Johansen 
v. Stale, Sup. Ct. Op. No. 746 (File No. 
1309), 491 P 2d 759 (1971).

Inab ility to com po with a child aup- 
po rt o rd e r is an affirm ative defense. 
Juluinsen v. Stale, Sup. Ct. Op. No. 746 
(File No. 13091. 491 P.2d 759 (1971).

In a contempt action the futher will not 
he permitted to succeed on the defense •>« 
having a legitimate reason or excuse for 
not complying with un order of child sup­
port where he has not made a reasonable 
elTort to employ his earning capacity in 
directions other than the one he has 
chosen as his chief means of livelihood. 
Johansen v. Slate, Sup. C l. Op. No. 746 
(File No. 1309), 491 P.2d 759 (1971).

Burden o f proving noncomplianco 
with cou rt o rd e r o f child support — At 
a contempt triul, the burden of proving 
nonconiplidnce, by a preponderance of the 
evidence, with the court's order of child 
support should lie on the plaintiff, who ini­
tiates the action. Johansen v. Stale, Sup. 
Ct. Op. No. 746 (File No. 13091, 491 P.2d 
759(1971).

Defendant must prove his inuhilily to 
comply with a cuurl order o f child support. 
Johansen v. State, Sup. C l. Op. No. 746 
(F ile No. 1309), 491 P.2d 759 (1971).

In almost a ll child support contempt 
cases, the crucial issue will concern the 
defendant's ability lo comply. The burden 
,o f proof in this respect should remain with 
the defendant. This is where it presently 
rests, in this state and in other jurisdic­
tions; such allocation oftlie burden of proof 
is appropriate. Johr.nsen v. Stale, Sup. Ct. 
Op. No. 749 (File No. 1309), 491 I\2d 759 
(19711.

The shifting o f the burdrn o f proof 
entails a partial change o f the ordinary 
slandurd employed in criminal cases. Out 
this is still advantageous to both parties. 
The defendant’s protection increases as 
the burden o f proof is shifted, lie  needs 
only to show by a preponderance of the 
evidence that he is unable lo pay. Once he 
has met this burden, incarceration, as a 
coercive inelhud, serves no useful purpose. 
At the same time the Interest of the com­
plainants, is receiving money which defen­
dant is able to pay, is protected under this 
approach. Johansen v. Stale, Sup. Ct Op. 
No. 746 (File No. 1309), 491 P2d 759
(1971).



§ 11.(>1.110 A l a s k a  S t a t u t e s § 11 . f i l l  10

(61 lhe person recklessly creales a hazardous condition for others by 
an act which has no legal justification or excuse; or 

1 7 ) the ollender intentionally exposes the offender's bullock or anus 
to another with reckless disregard for the offensive or insulting effect 
the act may have on that person.

(h) As used in this section, "noise" is "unreasonably loud" i con­
sidering the nature and purpose of the defendant’s conduct ai 1 the 
circumstances known to the defendant, including the nature of the 
location and the time of day or night, the conduct involves u gross 
deviation from the standard of conduct that a reasonable person would 
fodow in '.he same situation. "Noise" does not include speech that is 
constitutionally protected.

(cl Disorderly conduct is a class U misdemeanor and is punishable os 
authorized in AS 12.55 except that a sentence of imprisonment, if 
imposed, shall he for a definite term of not more than 10 days. (8 7 ch 
166 SLA 1978; am § 6 ch 78 SLA 1983)

Effect o f amendments. — Thu 1983 •bullock or anus" for genita ls, buttock, 
nmcndmcrl, In paragraph lal(7>. removed anus, or female breast." 
personal pronouns and substituted

NOTES TO DEC IS IONS

Ed itor’s notes. — The cases cited in the 
notes below were decided under former AS 
11.10.080 and 11.15.030.

C onstitu liuna lily  o f fo rm er 
d iso rderly  conduct statute. — See Poole 
v State. Sup. Ct. Op No. 10(10 (Kile No. 
21041, 524 l*.2d 2Hfi (19741; Stule v 
Marlin. Sup Ct. Op. No. 1122 (Kile No. 
21-131, 532 P.2d 31611975).

D isorderly conduct statute cannot 
he applied to behav io r which is 
cons’ itu tlonu lly exempt from  crim inal 
proh hltinn. Anniskette v. Slate, Sup CT. 
Op No. 732 (Kile No. 12.311,489 P.2d 1012 
11971).Policemen presumed leust lik e ly  lo  
he p rovoked . — Insofar ns lhe theory of 
disorderly conduct rusts on the tendency of 
the actor’s behavior to p ovuku violence in 
uihci-% one must suppose that policemen, 
emp.oyed and trained to maintain order, 
woo d he least likely to he provoked to 
disorderly responses. Anniskette v. Stale, 
Slip. (T. Dp No 732 I Kile No. 12311,489 
P 2d 1012 11971)

It is on ly in the most lim ited circum ­
stances that speech may lie punished. 
Anniskette v. State, Sop Cl. Op No. 732

(Kile No. 12311. 489 P.2d 1012 (1971).
F o r discussion u f speech prohibited 

under fo rm er d iso rderly  conduci stat­
ute, see Anniskette v. Stute, Sep. Ct. Op. 
Nu. 732 (F ile No. 1231), 489 P.2d 1012 
11971).

Telephone ca ll criticizing public o f f i­
cer. —  There is neither legislative lan­
guage nor constitutional power to read 
this section as including within its uinhil a 
single telephone call criticizing n public 
ofliccr for the performance of his official 
duties. Anniskette v. Stale, Sup. Ct. Op. 
No 732 (F ile No. 1231), 489 P.2d 1012
(1971).

Thul an officer was personally offended 
by defendant’s telephone cell did not 
render lhe defendant’s conduci u crime. 
Anniskette v. Stale, Sup Ct. Op. No. 732 
I File No. 12311.489 P.2d 1012(1971).

As to application o f fo rm e r AS 
ll.40.IIH0, prohibiting indecent exposure 
and exhibit ion, see E l .  I., v. Slate. Sup Cl. 
Op No 1540 iFilcNu. 33711,572 l*.2d 786 
(19771.

§ 11.61.120 C t t iM iN A i .  L a w 8 11.61.125
C o lla te ra l references. — 12 Am. Jur. 

2d. Breach o f Peace, Etc., 55 18-40.
11 C.J.S., Breach o f the Peace, 55 1-16.
Failure or refusal to obey police officer's 

order lo move on, on street, us disorderly 
conduci, 65 Al.I(2d 1152.

Misuse o f telephones as disorderly con­
duct. 97 ALR2d 504.

Vugueness us invalidating statutes or 
ordinances dealing with disorderly 
persons or conduct, 12 ALitJd 1448.

Larceny as within disorderly conduct 
statute or ordinance. 71 ALIMd 1166.

Sec. 11.61.120. Harassment, (a) A person commits the crime of 
harassment if, with intent to harass or annoy another person, that 
person

11) insuits, taunts, or challenges another person in a manner likely 
to provoke an immediate violent response;

1) telephones another and fails to terminate the connection with 
intent to upair the ability of that person to place or receive telepho. _ 
calls;

(3) makes repeated telephone calls at extremely inconvenient hoars;
(4) makes an anonymous or obscene telephone call or a telephone 

call that threatens physical injury;
(5) subjects another person to offensive physical contuct; or
(6) violates a provision of an order issued under AS 25.35.010(b),or

25.35.020 restraining the respondent from communicating directly or 
indirectly with the petitioner.

(b) Harassment is a class B misdemeanor. (8 7 ch 166 SLA 1978; am 
§ 10 ch 61 SLA 1982)

Cross references. — For provisions 
authorizing arrest without wurrunl in cer­
tain cases where the police officer has rea­
sonable cause to believe that the person 
has committed a crime under this section,

see AS 12.25.030(bl.
E ffect o f  amendments. — The 1982 

amendment added paragruph (6) to sub­
section (ul.

NOTES TO DEC IS IONS

Fo r case constru ing fo rm er AS Op. No. 732 iKile No. 1231), 489 l ’.2d 1012
11.45.035 reluliug lo illegal use o f tele- 11971
phones, see Anniskette v. Stute, Sup. Ct.

C o lla te ra l re ferences, — Misuse o f o f stale criminal statute forbidding use of 
telephones as disorderly conduct, 97 telephone lo  annoy or harass, 93 AI.IMd 
AI.IMd 504. 4 11

Validity, construction, und application
"V? s'' f  See. 11.61.J25. Distribution p f child pornography (a) A person 
commits the crime of distribution of child pornography if the person 
brin„ : causes lo be brought into the state for sale or distribution, or
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i)

in lhe stale possesses, prepares, publishes, or prints with intent to w
distribute, self, or exhibit to others Tor commercial consideration, uny 
material that, visually depicts conflict described under AS 
11 .-11 .‘155(a). knowing that the production of the material involved the 
Use of a child under 18 years of age who engaged in the conduct.

(ht This section doci net apply to ucts that are an integral part of the 
exhibition or perfoimance of a motion picture if the actsure performed 
within the scope of employment by a motion picture operator or projec­
tionist employed by the owner or manager of a theater or other place 
for the showing of motion pictures, unless the motion picture operator 
or projectionist

(1) has a financial interest in the theater or place in which 
employed; or

(2) causes the performance or motion picture to be performed or 
exhibited without the consent of the manager or owner of the theater 
or other place of showing.

(c) Distribution of child pornography is a class C felony. (§ 2 ch 57 
SLA '983)

Cross references. — Kur crinK (if 
unlawful exploitation o f a mine- AS 
ll.-tl.4SS

Sec. ll.til.130 . Mise- .at involving a corpse, (u) A person 
commits the crime of mf act involving n corpse if

(1) except os authorize- y luw or in an emergency, the person inten­
tionally disinters, removes, conceals, or mutilates a corpse;

(2) the person engages in sexual penetration of a corpse; or
(3) the person detains a corpse for u debt or demand or upon a lien 

or charge.
(b) Misconduct involving a corpse is a class A misdemeanor. (S 7 ch 

166 SLA 19781
Collu tcr-'l references. — 22 Ain. Jur. l.iu liility in damage's fur withholding 

2d, Doud Uodies, SS 47-50. corpse from relatives, 48 AI.IMd 240.
25A C.J.S., I)i-ud Undies, SS 8(2i-8l4). Validity, construction, and application
Action at law for desecration of grave, o f statutes making it a criminal offense to 

172 AI.R 554. mistreat or wrongfully dispose o f dead I
Immunity from liability for unlawful body, 81 AI.IMd 1071,

treatment o f de.ul body in operation of hos­
pital by stale or governmental unit or 
agency, 25 ALR2d 244

See. 11.61.1-10. Cruelly to animals, (a) A person commits the 
crime of cruelty to animals if the person

( l l  intentionally inflicts severe and prolonged physical pain or 
suffering on an animal; I

(2) recklessly neglects an animal and, as a result of that neglect, 
causes the death of the animal or causes severe pa>n or suffering lo the 
animal; or

a s t.ui.i iij

(3) kills an nnimul by tho use of u decompression chamber.
lb) It is a defense to a prosecution under (a)(1) or (2) of this section 

thnt the conduct of the defendant
(1) conformed to accepted veterinary practice;
(2) was part of scientific research governed by accepted standards; or
(3) was necessarily incident to lawful hunting or trapping activities.
(c) In this section, "animal" means a vertebrate living creature not 

a human being, but does not include fish.
(d) Cruelty to animals is a class A misdemeanor. <8 7 ch 166 SLA

1978; am § 1 ch 78 SLA ly80; am § 20 ch 59 SLA 1982)
Effect o.' amendment*. — The 1980 may now lie found in AS 11.61.145. 

amendment rewrote the section. Co llu lcru ! references. — 4 Arr. Jur
Tlie 1982 amendment inserted "(a id  I or 2d, Animals, S5 27-80.

(a)(2) o f"  in the introductory language o f 3A O.J.S., Animals, 55 99 I V  
subsection (b). Ciuclty in trapping animals, 79 AUt

Editor's notes. — The provisions o f 1308. 
paragraphs (2 ) and (3) o f subsection tal as What constitutes statutory ofTense of
it existed prior to the 1980 amendment cruelty, 82 At.IMd 794.

Sec. 11.61.145. Promoting an exhioitif*r " f  fighting unimala. (a)
A person commits the crime of promoting un exhibition of fighting 
animals if the person

(1) owns, possesses, keeps, or trains un animal with intent that it be 
engaged in an exhibition of fighting animals;

(2) instigates, promotes, or has a pecuniary interest in an exhibition 
of fighting animals; or

(3) attends an exhibition of fighting animals.
(b> The animals, equipment, vehicles, money, and other personal 

property vised by a person in a violation of (a)(1) or 12) of this section 
shall be forfeited to the state if thg person is convicted of an ofTense 
under this section.

(c) In this section, "animal’' means a vertebrate living creature not 
a human being, but does not include fish.

(d) Promoting un exhibition of fighting animals
(1) under (a)(1) or (2) of this section is a class C felony;
(2) under (a)(3) of this section is a violation for the first offense and 

a class B misdemeanor for the second and each subsequent offense. (§ 2 
ch 78 SLA 1980)

Sec. 11.61.150. Obstruction o f highwuys. (a) A person commits 
the crime of obstruction of highways if the person knowingly

(11 places, drops, or permits to drop on a highway uny substance that 
creates a substantial risk of physical injury to others using the 
highway; or

(2) renders a highway impassable or passable only with 
unreasonable inconvenience or huzaid.
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s li.u i.'JyU A l a s k a  S i a i h t i i n t) 11.65.030
lb) Ct'intinal pus.ses.sior. or explosives is a
(S) class A felony if the crime intended is murder in any degree or

kidnapping;
(2) class H felony if the crime intended is a class A felony;
(3t class C felony if the crime intended is a class B felony;
(•1 > class A misdemeanor if the crime intended is a class C  felony;
(5) cluss B misdemeanor if the crime intended is u class A or class 

B misdemeanor. (§ 7 ch 166 SLA 1978)
Co lla te ra l references. — 111 Am. Jur. tV.ses-.inti uf bomb, mnlnlnv cocktail, or 

2d, Explosion* and Explosives, sim ilar device a* criminal ofTense, -12
55 121-130. AI.IMd 1230.

35 C.J.S., Explosives, i 12.

See. 11.61.250. Unlawful furnishing o f explosives, (a) A person 
commits the crime of unlawful furnishing of explosives if the person 
furnishes an explosive substance or device to another knowing that the 
other intends lo use the substance or device to commi a crime.

(b) Unlawful furnishing of explosive" :2 " chtssC felony. I§ 7 ch 166 
SLA 1978)

Chapter 65. Offenses Against Public Convenience.

Secs. 11.65.010 — 11.65.020. I Renumbered us AS 30.50.020 und
30.50.010.1

See. 11.65.030. Tampering with posted notices I Repented, $ 21, ch. 
166, S1A 1976

U
Chapter 66. Offenses Against Public 

HcpUIi and Decency.
Article
1 Crust it ul iuii am' Mrhilcil OITunses ($§ 1 l .lilj.KH)— 11 .GO. 1 fiOl
2 (iufiililini* Ollcii' 11.tili 200 — 1I.UO.2WO)

Article I. Prostitution and Related Offenses. \ )
Section Section
toil. Prostitution 130. Promoting prostitution in lhe third
110 Promoting prostitution in the lirM degree

degree I 111 ( ’oiniburation of certain testimony
120 Piomoting prostitution ill the second not re.piired

degree 15(1 Definition*

I

ft 11.66.1P0 C klm in 'a l  L aw ft 1 1 . 6 6 . 1 1 0

NOTES TO DEC ISIONS

Municipal ord inance* not 
prohibited, — The enactment o f this 
article doe* not prohibit municipal 
ordinance* penalising the solicitation of 
prostitutes by putative customers. Munic­
ipality o f Anchorage v. Afualo, Ct. App. 
Op No 213 (File Nos 7091, 70951, 657 
P 2d 407 119831.

There is nothing in this article which

would support an inference that the leg­
islature sought to encourage men to 
patronize prostitute* nor to there uny indi­
cation in tliis article that the legislature 
sought statewide uniformity in regulating 
commercial sexuui relations. Municipality 
o f Anchorage v. Afuulo, Ct. App. Op. No, 
213 (File Nos. 7094, 7095), 657 P.2d 407
(1983).

C o lla te ra l re ferences. — 63 Am. Jur. 
2J , Prostitution, 5 1 et seq,

27 C J .S , Disorderly Houses, 5 1 e l seq.; 
73 C J.S., Prostitution, 4 1 et seq.

Constitutionality und construction o f 
pandering acts, 74 ALR 311.

Validity and construction o f statute or 
ordinance proscribing - solicitation for 
purposes o f prostitution, lewdness, or 
assignation — modem cases, 77 At.R-Td 
519

Sec. 11.66.100. Prostitution, (a) A person commits the crime of 
prostitution if the person engages in or agrees or offers to engage in 
sexuui conduct in return for a fee.

(b) Prostitution is a class B misdemeanor. (ft 8 ch 166 SLA 19781

NOTES TO DEC IS IONS

Common law . — The keeping o f a 
hiiwdvlmti.se was a misdemeanor at 
common law, whereas fornication und 
prostitution were not. Elcazur v. United 
Stales, 16 Alaska 501, 241 K.2d 385 (9lh 
Cir. 19561, decided under former AS 
11.40.220

This section is not irreconcilab le 
with a municipal ord inance prohibiting 
tile solicitation o f prostitutes by putative 
customers. Municipality o f Anchorage v. 
Afualo, Ct. App. Op No. 213 (File Nos. 
7094. 70951, 657 P.2d 407 (19831.

Actual payment u f u feu is not 
required ; un act of prostitution is com­

plete when an offer is extended or an 
agreement made lo engage in sexual con­
duct in return for u fee. (i.irihuy v. State, 
Ct. App Op. No. 221 (File No. 6246), 658 
l*.2d 1350(1983).

P roo f. — Customer's testimony llu il he 
agreed lo purchase sexual favors for sum of 
$200, his testimony that he charged the 
purchase price using his VISA - ord, und 
the VISA charge slip itself, were a ll highly 
probative u f whether un agreement or offer 
lo engage in sexual conduct in return for a 
fee was in fuel made. Guritmy v. State, Cl. 
App. Op. No. 221 (File No. 6240), 658 P.2d 
1350 (1983).

C o lla te ra l references. - -  Prostitution immoral purposes, 18 AI.H 186; 66 ALR 
as vagrancy. 14 A1,It 1501. 478; 86 A l.lt 263

Entrapment vu procure women for

Sec. 11.60.110. Promoting prostitution in the first degree. <a) A 
person commits the crime of promoting prostitution in the fust degree 
if the person



( l l  induces or causes a person to engage in prostitution through the 
use or force;(2) as other than a patron of a prostitute, induces or causes a person 
under 16 years of age to engage in prostitution; or

(3) induces or causes a person in that person’s legal custody to
engage in prostitution.(b) In a prosecution under ta)(2i o f this section, it is not a defense 
that the defendant reasonably believed that the person induced or 
caused lo engage in prostitution was 16 years of age or older.

(c) Except as provided in (d) of this section, promoting prostitution
in the first degree is a class U felony.(dl A person convicted under (a)(2) of this section is guilty of a class 
A felony. (§ 8 ch 166 SLA 1978; uin SS 1, 2 fh  50 SLA 1983)

Effect o f amendment!). — The 1983 <di uf this section" to the beginning o f sub- 
amendment added "Except an provided in section Ic) and added subsection <dl.

NOTES TO DECISIONS

F o r cusc constru ing fo rm e r statute Sentence fo r  procurement uphe ld .—
prohibiting im porting o r exporting See Price v. Slate, Sup. Ct Op. No. 1450 
femulcs fo r  immoral purposes, see (File No, 2794), 565 P.'2d 808 (19771. 
S late v. Adkeraon. Sup. Ct. Op. No. 201 F o r cusc constru ing fo rm e r sta lu lc
(File No. 6201, 403 P.2t' 673 <19651. concerning necessary evidence fo r

F o r ease constru l 'g fo rm e r pro- prostitution o r  seduction, see Johnson 
cure,'len t stututc, see Johnson v. Stule, v. Slate, Sup. Ct. Op. No. 832 (F ile No. 
Sup. Ct Op No. 832 (File No. 1338), 501 1338), 501 P.2J 702 (1972).
P.2d 702(1072).

j) 11.66.121) A l a s k a  S i a U ' I L s  S 11.UU.12U

C o lla te ra l references. — Transporting Womun conniving or consenting to own 
female fur purpose o f prostitution, 71 ALR transportation, 81 ALR 376.
330

Sec. 11.66.120. Promoting prostitution in the second degree,
(a) A person commits the cri ne o f promoting prostitution in the second
degree if the person(1) manages, supervises, controls, or owns, either ulone or in associa­
tion with others, u prostitution enterprise other than a place of prosti­
tution; or(2) procures or solicits a patron for a prostitute.

<b) Promoting prostitution in the second degiee is a class C felony. 
<!i 8 ch 166 SLA 1978)

CO!

* 11.66,131) C r i m i n a l  L a w d 11.66.130
NOTES TO DECISIONS

For case constru ing fo rm e r statute 
prohibiting soliciting or procuring for 
purpose of prostitution, see Plus v. State, 
Sup. Ct. Op. No. 1901 I File Nos 3529, 
3530), 508 P.2d 966 11979).

Instruction . — T ria l court did not e rr in

refusing to give instruction requiring state 
to prove that prostitution enterprise 
involved in cusc wus o f an ongoing natu.'e. 
Garibuy v. State, Ct App. Op No 221 
(F ile No. 6216), 658 P.2d 1350 11983

C o lla te ra l references. — Separate acts titute as separate or continuing ofTc-nses o f 
o f taking earnings o f or support from pros- pimping, 3 A LR lth  1195.

See. 11.66.130. Promoting prostitution in the third degree, (a) 
A person commits the crime of promoting prostitution in the third 
degree if, with intent to promote prostitution, the person

(1) manages, supervises, controls, or owns, either alone ... .jassm 
lion with others, a place of prostitution;

(2) as other than a patron of a prostitute, induces or causes a pei 
16 years of age or older to engage in prostitution; •

(3) as other than a prostitute receiving compensation for personally 
rendered prostitution services, receives or agrees to receive money or 
other property pursuunt to an agreement or understanding thut the 
money or other properly is derived from prostitution; or

(4) engages in conduct that institutes, aids, or facilitates a prostitu­
tion enterprise.

<b) Promoting prostitution in the third degree is a class A misde­
meanor. (§ 8 ch 166 SLA 1978)

NOTES TO DEC ISIONS

Editor's notes. — H ie cases riled in the 
nates below were decided under former AS 
11 .10.260,11.10.300,11.10.330,11.10.110, 
and 11.10.120.

Common luw . — The keeping o f u 
buwdyhouso wus a niisdcmeuno; at 
common law. Elcuzar v. Uniled Stales, 16 
Alaska 561, 211 K.'2d 385 i9lh Cir. 1956).

Lessor muy be guilty us keeper. — I f  
u man leases his house to u woman in be 
kept as a bawdyhouse for purposes or pros­
titution, und it is kept for such purpose!, 
will) his knowledge, he is guilty us keeper. 
Itoscncrunz v. United Slates, 155 F. 38 
I9th Cir. 19(17).

As well us agent o f lessor. — The 
ugenl o f an owner, who rents a house 
knu mg that it is to he used us a house o f 
prostitution, und ‘ lu ll it is so used, muy be 
found guilty its u keeper. Itoscncrunz v.

United States, 155 F. 38 lUtli Cir. 1907).
F o r case constru ing fo rm er statute 

prohibiting employment in a bouse o f 
prostitution or living on the enrnings o f a 
prostitute, see Johnson v. Stale, Sup. Ci. 
Op. No. 832 (File No. 1338), 501 IY2d 762
(1972).

F o r cuse constru ing fo rm er stututc 
prohibiting importing o r  exporting 
females fo r inunorul purposes, sen 
Stute v. Adkersun, Sup. Ct. Op. No. 291 
(File No. 520), 103 P.2J 673 11965).

F o r cuse constru ing form er stuluto 
prohibiting pimping, see Johnson v. 
United S'ates, 260 F. 783 l9 lh  Cir. 1919).

F o r cttse construing fo rm er u lu late 
prohibit ng a male's liv ing with o r  on 
the earnings o f n prostitute, sec Dunn - 
Stale, Sup. C l. Op No. 109 t File No 73.' t, 
126 P.2d 993 II9G7).
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Sec. 12.05.010. Crime commenced outside stntc liu l 
consummated inside. When the commission of a crime commenced 
outside the state is consummated inside the state, the defendant is 
liable to punishment in this stale even though nut of the state at the 
time of the commission of the crime charged, if the defendant 
consummated the crime through the intervention of un innocent or 
guilty agent, or by other means proceeding directly from the defendant. 
(5 1.06 ch 34 SLA 1962)

Legislative h istory reports. — For C o lla te ra l references. — 2\ Am. Jur. 
report on original b ill, see 1062 House 2d, Criminal Low, 5 386.
Journal, pp. 224*231.

Chapter 10. Limitations of Actions.
Section Scc llon
10. General time limitations 30. When period o f limitation runs
20. Specific lime limitation 10. When period o f limitation does not tun

Sec. 12.10.010. Generul time limitations. A prosecution for
murder muy bo commenced at any time. Except as otherwiso provided 
by law, no person shall be prosecuted, tried, or punished for any offense, 
not murder, unless the indictment is found or the information or com­
plaint is instituted within five years next after such offense shall have 
been committed. (§ 1.02 cit 34 SLA 1962; am 5 1 ch 29 SLA 1962)

Cross references. — For limitations on 
prosecutions under the election laws, see 
AS 15.13.120(e) and AS 15.56.130.

NOTES TO DEC ISIONS

The .statute u f lim itations is ju risd ic ­
tional. l ’ adic v. Stute, Sup. Ct. Op. No.
1359 (Kile No. 3 113), 557 P.2d 113 8C37G). 
a (I’d on other grounds, Sup. Ct. Op. No. 
1165. 566 P.2d 1021 119'’ 7).

It is to be construed In favo r o f the 
defendant. Padiu v. Stale, Sup. C l. Op. 
No. 1359 (Kile No. 3 (13 ), 557 P.2d 1138 
(1976), ail'd on other grounds. Sup. Cl. Op. 
No. 1465, 566 P.2d 11)21 (19771 

Statute o f lim itation* fo r man- 
slaughter. — While there is no statute uf 
limitations in Alaska for the offense uf 
murder, the crime uf manslaughter is suh 
jec l to u P .e-year statute o f limitations. 
Pad .. Stale, Sup. C l. Op. No. 1813 (Kile 
No 35611.594 P.2d 50 (1979 ).

Defendiiiit muy not lie convicted u f 
timc-burrcd lesser included offense. — 
Just us u defendant may nut he charged 
with u lime-barred offense, lie may not he 
convicted uf it, even us a lesser offense

included in one which is not time-barred. 
Pudie v. Stale, Sup. Ct. Op. Nu. 1359 (Kile 
No. 3113), 557 P.2d 1138 (1076), u(fd on 
other grounds, Sup. Ct. Op. No. 1465, 566 
P.2d 1024 (1977).

Hut Jury may be Instructed on 
elements o f such offense. — A criminal 
trial ju ry may be instructed on the 
elements o f a lesser included offense when 
the statute o f limitations has run on the 
lesser offense hut not the charged offense. 
•’  -Me v. Stale, Sup. Ct. Op. No. 1359 (Kilo 
iso 31131, 557 P.2d 1138 (19761, afl’d on 
oilier giuuuds, Sup. Ct. Op. No. 1465, 566 
P.2d 1021(1977)

Where defendant was charged witli first 
degree murder and the statute of lim i­
tations hud run on the lesser olfenso o f 
manslaughter, while the jury should nut 
lie instructed that they might find defen­
dant guilty o f manslaughter, defendunl 
wus entitled to un instruction on the
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mitigating effects o f passion and 
provocation, requiring tho ju ry  to acquit 
him if he presented such evidence in mit­
igation and the statu did not negate it. 
Padie v. State, Sup. Ct. Op. No. 1359 (Kite 
No. 3113), 557 P.2d 1138 (1976), nfTd on 
other grounds. Sup. C l. Op. No. 1465, 566 
P.2d 1024 (1977).

A statute u f lim itations can be 
waived if the tria l court determines that 
the following prerequisites have been met: 
( I ) The waiver is knowing, intelligent, and 
voluntary; (2 ) it is made for the defen­
dant’s benefit and u lle r consultation with 
counsel; and (3) tha defendant's waiver 
does not handicap his defense or contra­
vene any other public policy reasons 
motivating the enactment o f the statute 
Padie v. Slate, Sup. Ct, Op. No. 1843 (File 
No. 3564), 594 P.2d 50 11979).

Since defendant's waiver o f tho relevant 
statute o f limitations was knowingly, 
intelligently, and voluntarily entered; it 
was rnudc for defendant’s benefit and after 
consultation with counsel; and defendant's 
waiver did not contravene any o f the policy 
reasons underlying criminal statutes o f 
limitations, the superior court possessed 
jurisdiction to ucccpt defendant's plcn c' 
nolo contendere to the charge of 
manslaughter after the statute o f lim i­
tations had run. Padie v. State, Sup. Ct. 
Dp. No. 1843 (Kile No. 3564), 594 P,2d 50
(1979).

Casc-by-cec? nnnlysis as to 
w a ivab illly  issue. — Allhough most 
courts have treated the waivability issue 
as dependent on whether a statute is 
treated 09 jurisdictional or as an affirma­
tive defense, this urbitrary distinction 
should he abandoned in favor o f a 
cuse-by-case analysis focusing on the lan­
guage o f the applicable statute o f lim i­
tations und the public policies behind its 
enactment. Padie v. State, Sup. Ct. Op. No. 
1843 (Kile No. 3564), 594 P.2d 60 (1979).

Dy seeking an instruction on an o f­
fense which is timc-burrcd, defendant 
does not waive the defense o f this section. 
Padie v. State, Sup. Ct. Op. No. 1359 (Kile 
No. 3113), 557 P.2d 1138 (1976), afTd on 
other grounds, Sup. Ct. Op. No. 1465, 566 
P.2d 1024 (1977).

Applied in Coffey v. Sluie, Sup. Ct. Op. 
No. 1732 (Kile No. 3002), 585 P.2d 514
(1978).

Stated in Ynrbor v. Stute, Sup. Ct. Op. 
No. 1240 (Kile No. 2397). 546 P.2d 564 
(1976); State v. lirinkluy. Cl. App. Op. No. 
361 (File No. A-164), P.2d (1984).

Cited in Marks v. State, Sup. Ct. Op. 
No. 187 (Kile No. 1414), 496 P.2d 66
(1972); In to P.H.. Sup. Ct. Op. No. 857 
(Kile No. 1538), 504 P.2d 837 (1972)

Culluteru l re ferences. — 21 Am. Jur.
2d, Criminal Law, § 223 ct seq.

22 C J.S ., Criminal Law, $ 223 et seq.

flp«olflo -*lni»d lmikatian^<a) Even if the general 
time ’.imitation has expired, a prosecution for any offense which 
includes a material element of fraud or breach of fiduciary obligation 
may be commenced within one year after the discovery of the offense 
by un aggrieved party or by a person who has legal capacity to rep- 
re tent an aggrieved party or a legal duty to report the offense and who 
is not a parly to the ofTense, but in no case shall this provision extend 
th) period of limitation otherwise applicable by more than three years.

(b) Even if the general time limitation has expired, a prosecution for 
any ofTense based upon misconduct in office by a public officer or 
employee may be commenced within one year after discovery of the 
offense by a perf n having a duty to report such ofTense, hut in no case 
shall this provision extend the period of limitation otherwise applicable 
by more than three years.
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yg /K vcn  if Un; general Linn; limitalinn lias expired, a prosecution 
under AS 11. I I .■11(1 11.41.460 for an offense committed against 11
person under I lie age of Hi may tiecniiiuicnccd within one year alter the 
crime is reported lo a peace officer or the person reaches the age of 10, 
whichever occurs first. This subsection does not extend the period of 
limitation by more than five years. tS 1.03 ch 31 SLA 1962; am § 7 cli 
78 SLA 1983)

Cross re  vrcnccs. — For upplirubil.ly E ffec' u f amendments. — The 11)83 
o f (cl o f (his .■eclion, see SI 11, ch. 78, SI.A amendment added subsection (cl.
1983, in the Temporary and Special Acts

NOTES TO DEC IS IONS

S la ln l in Slate v. Urinkley, C l. App Op 
Nu 3fil (F ile Nu. A-1641, P.2d 
(19841.

Sec. 12.10.030. When period o f limitation runs, (a) An offense is 
committed either when every element occurs, or, if a legislative 
purpose to prohibit a continuing course of conduct plainly appears, at 
the time when the course of conduct or the defendant’s complicity 
therein is terminated. Time starts to run on the day after the offense 
is committed.

(hi A prosecution is commenced either when an indictment is found 
or when a warrant is issued, provided that such warrant is executed 
without unreusonuble delay. (§ 1.04 ch 34 SLA 1962)

NOTES TO DEC IS IONS

W arran t requirements. — Subsection 
tl»l and AS 12.10.04011>) do not require that 
a warrant be based on an indictment, 
information, or other charging doeumorI 
before the statute of limitations is tolled by 
its issuance. Shaw v. State, Ct. App. Op. 
No. 50 (F ile No. 5011), 031 IV2d IM1 
(1981).

Reasonab le delay found . — Where 
defendant did not appear for sentencing on 
felony convictions and the trial court 
issued a bench warrant for bis failure lo 
appear, yet not until six years, 10 months.

and four days later was defendant indicted 
for his failu re tu appear, the issuance of 
the warrant constituted a pending pros­
ecution under AS 12.10.040(b) which, 
when combined with the finding o f the 
trial court tluit under subsection (b) there 
was a reasonable basis for delay in 
executing the warrant to toll the statute of 
limitations, was sufficient to bring pros­
ecution o f the offense within the five-year 
period allowed by the statute o f lim i­
tations. Shaw v. Slate, C* \pp. Op. No. 50 
(F ile No. 5311), 634 P.2u U  (1981).

C o lla te ra l references. — 21 Am. .Itir. 
2d, Criminal Law, § 157

See. 12.10.940. When period oriim itulion does nui run. (a) The 
period of limilnlion does not run during uny time when the uccused, 
with a purpose to uvoid detection, apprehension, or prosecution, is 
outside the state or is absent from the accused’s usual plnce of abode 
within the stale, hut in no case shall this provision extend the period 
of limitation otherwise applicable by more than three years.

(L) The period of limitation does not run during any time when a 
prosecution against the accused for the same conduct is pending in this 
state. (§ 1.05 ch 34 SLA 1962)

5 12 .10 .040 Com-: o k  C u i m i n a i . I ’k o t k i i u k k  S 12 .20.010

NOTES TO DEC IS IONS

W urrant requirements. — AS 
12.10.0300>) and subsection lb) do i.H 
require thul a warrant be based on un 
indictment, information, or other charging 
document before the statute o f limitations 
is tolled by its issuance. Shuw v. State, Cl. 
App. Op. No. 50 (Kile No. 5311), 634 P.2d 
381 (1981).

Pending prosecution found . — Whcro 
defendant did not appear fur sentencing on 
felony convictions and the tria l court 
issued a bench warrant fur bis failure to 
appear, yet not until six years, 10 months.

and four days luter wus defendant indicted 
for Ill's failure to uppenr, the issuance of 
the warrant constituted a pending pros­
ecution under subsection tb) which, when 
combined with the finding o f tho trial 
court that under AS 12.10.030(b) there 
w iib  a  reasonable basis for delay in 
executing the wurrant to toll tho statute of 
limitations, wus sufficient to bring pros­
ecution o f the offense within Ik ‘ ive-yenr 
period allowed by the statute o f lim i­
tations. Shaw v. Slate, Ct. App Op. No. 50 
(File No. 5311). 634 P.2d 3HI (1981).

C o lln tc rn l references. — Necessity of 
ullcging in indictment or information lim i­
tation-tolling facts, 52 ALH3d 922.

Chupter 15. Parties.
I Repealed, § 21 ch 166 SLA 1978. For present provisions, see AS

11.16.1

Chapter 20. Bars to Actions.
Section Section
10. Conviction or ucquillul elsewhere as 40. When conviction or acquittal is a bar

bur to other offenses
20. When acquittal or dismissal is no liar 50. D.smissul ns bur
30. When acquittal is i i bur 60. Discharge o f . defendant as bar

See. 12.20.010. Conviction o r acquittal elsewhere as bar. When 
an act charged as a crime is within the jurisdiction of the United States, 
another state, or a territory, us well as of this state, u conviction or 
acquittal in the former is a bar to the prosecution for it in this state. 
<§ 1.11 ch 34 SLA 1962)

Pi



& 12.'15.020 A l.AKKA  Sl'ATUTKH § 12.*15.020
und amounts on (hi* chocks, including 
those to lie uttered. anil assisted in 
running lhe checks through the check pro- 
lector, coulti have been indicted anil pun­
ished for the offenses o f which the 
defendants were ronviclcd olid was tin 
accomplice, lap v. United Slates, 278 K 2d 
362  (9th Cir. 1‘JGOl.

Kucts showing witness was not 
accomplice. — General statement by wit­
ness that he and defendant, "hud talked 
over the fuel o f burglarizing King 
Builders" was nut enough to show that lie 
conspired in a prearranged plan to commit 
the particular crimes with which defen­
dant wus charged, o r that he in any 
manner aided, abetted, assisted or partici­
pated in the criminal acts. Taylor v. State, 
Sup. Cl. Op. No. 210 ( f i le  No. -1071. 3 ‘J l 
P.2d 950 1196-11.

That witness later disposed o f the stolen 
goods, knowing thoy were stolen, did not 
make him an accomplice. Taylor v. Slate, 
Sup. Ct. Op. No. 216 (Kile No. 107), 391 
P2d 950 0964 ).

Evidence not connecting defendants 
with crime. —  ’ "' ere the facts and cir­
cumstances relied upon for corroboration 
did no more than show an opportunity for 
the defendants to have committed the 
crimes or connect them with the perpetru- 
tors, such evidence did not lend to connect 
the defendants with the commission o f the 
crimes o f which they were convicted. Ing v 
United Stutes, 279 F.2d 362 (9th Cir. 19601.

Sufficiency o f  co rrobo ra ting  testi­
mony. — Corroborating testimony is not 
sufficient i f  it requires the interpretation 
and direction o f the testimony to bu 
corroborated. Ing v. United States, 279 
K.2d 362 (9th Cir. 1960).

The statutory 'equiremenl o f 
corroboration is satisi.rd when the 
corroborating evidence (ends lo induce in 
the minds uf (lie jurors n rational belief 
that the uccomplicc was speaking the 
truth when he implicated lhe defendant in 
the criminal event. Ilimniick v. Slate, Sup. 
Ct. Op. No. 632 (Kile No. 10991, 473 P.2d 616(1970).

The corroborative evidence fu lfills the 
requirement that it tend to connect the 
defendant with the commission o f the 
crime where it serves as a means o f 
inducing in the minds o f the jurors a 
rational belief tbut the accomplice was 
speaking the truth when he implicated the 
defendant in the criminal event. Pulakis v. 
State,Sup. t ‘t. Op No. 6 1 9 (KileNo. 11081, 
476 P.2d 474 119701.

Corroborating evidence need only be 
s fficicnt to induce in the minds o f the 
jurors a rational belief thul the uccomplicc 
was speaking the truth when he impli­
cated the defendant in the criminal event 
Anthony v. State, Sup. Ct. Op. No. 1025 
(Kile No. 1774), 521 P.2d 486 (1974).

Evidence wus sufficient to satisfy the 
statutory requirement of corroboration. 
Thomas v. State, Sup Ct. Op. No. 200 (Kile 
No. 384), 391 P.2d 18 (1904).

In a prosecution for unnatural carnal 
copulation, there was ample corroboration 
o f alleged accomplice's testimony. Christy 
v. United Slates, 17 Alaska 107, 261 K.2d 
357 (9th Cir. 1958), cert, denied, 360 U.S. 
919, 79 S. Ct. 1438, 3 L. Ed. 2d 1535, 
rehearing denied, 361 U.S. 857, 80 S. Ct. 
47, 4 L. Ed. 2d 96 (1959).

lia is ing  issue o f  erroneous ly  
a llow ing uncorroborated  testimony to 
go lo  ju ry . — That it was error fo r the 
court lo allow uncorroborated testimony to 
go to the ju ry  is nn issue properly raised b; 
a motion for judgment o f acquil'uil. 
Beavers v.State,Sup. Ct. Op. No.765 .File 
No 1387), 492 P.2d 88 (1971).

Section inuppllcnblo to grand ju ry  
proceedings, — This section's eviden­
tiary requirement o f corroboration is 
inapplicable to grand ju ry  proceedings. 
Merrill v. Stute, Sup. Ct. Op. No. 392 (Kile 
No. 688), 423 P.2d 686, cert, denied, 386 
U.S. 1040,87 S. Ct. 1497,18 L. Ed. 2d 607 (1967).

Hence, indictment muy be retu rned 
w ithout co rrobora tion  o f uccotnplico's 
testimony, — There is to  requirement in 
either Alaska's Code o f Criminal Proce­
dure, or in its Iiulcs o f Criminal Procedure, 
thut an accomplice's testimony be 
corroborated before an indictment can be 
properly returned. Merrill v. Stale, Sup. 
C l. Op. No. 392 (Eilc No. 688), 423 P.2d 
686, cert, denied, 386 U.S. 1040, 87 S. Ct. 
1497, 18 I,. Ed. 2d 607 (1967).

Applied in Carman v, State, Sup. Ct. 
Op. No. 1979 (File No. 3555), 602 P.2d 
1255 (1979); M iller v. State, Ct. App. Op. 
No. 24 (Kile No. 4972.'. G29 P.2d 540 
,1981).

Quoted in Oksoklnruk v. Slate, Sup. Ct. 
Up. No 2089 (Kile No. 3986), 611 P.2d 521 
(19801, Price v. Stole, Ct. App Op. No. 100 
(Kile No. 5083), 647 P.2d 611 (1982).

Stated in Daniels v. Stale, Sup. C l. Op. 
No. 185 (K ile No. 295), 388 P.2d 813 (19641.
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Secs. 12.45.030 — 12.45.010. Evidence required in certain cases. 
I  Repealed, § 21 ch 166 SLA 1978.]

iaLilA4»KBrldcnee-e#-p***-s«xual camlurX In- triuU-o/ 
iggHuqwgwl with Inhnntui Commit Pttp«./a) In prosecutions for 

me crime of sexual assault in any degree or an attempt to commit 
sexual assault in any degree, evidence of the complaining witness' 
previous sexual conduct shall not be admitted nor reference made to it 
in Lhe presence of the jury except as provided in this section. When the 
defendant seeks to admit the evidence for any purpose, the defendant 
may apply for an order of the court at any time before or during the 
trial or preliminary hearing. After the application is made, the court 
shall conduct a hearing in camera to determine the admissibility of the 
evidence. I f  the court finds that evidence ofTered by the defendant 
regarding the sexuui conduct of the complaining witness is relevunt, 
and that the probative value of the evidence offered is not outweighed 
by the probability that its admission will create undue prejudice, confu­
sion of the issues, or unwarranted invasion of the privncy of the com­
plaining witness, the court shall make an order stating what evidence 
may be introduced und the nature of the questions which shall be 
permitted. The defendant may then offer evidence under the order of 
the court.(b) In the absence of a persuusive showing to the contrary, evidence 
of the complaining witness’ sexual conduct occurring more than one 
year before the date of the ofTense charged is presumed to be inadmissi­
ble under this section.(c) In this section "complaining witness” means the alleged victim of 
the crime charged, the prosecution of which is subject to this section. 
(§ 1 ch 165 SLA 1975, am § 18 ch 166 SLA 1978)

Iross refe rences. — For sim ilar court 
rule, see Evitl. It. 404(a)(2).

NOTES TO DEC ISIONS

In  cutncru bearing before presenting 
evidence. — In prosecution for attempted 
sexuui assault in the first degree, defen­
dant's counsel should have moved for un in 
camera Itcuring before presenting any evi­
dence relating lo the victim's prior sexual 
conduct. Butlen v. State, Ct. App Op. No.

28"'(F ile Ni 6832), 667 P H  1275 (1983).
Applied in Padgett v. State, Sup. C l. 

Op. No. 1801 (Kile No. 33171,590 P.2d 432 
(1979); Moss v. Stule, Sup. Ct. Op, No. 
2239 (File No. 4389), 620 P.2d 674 (1980); 
Kvasnikoff v. State, Ct. App. Op. No. 314

C o llo tc rn l references. — Modern 
status o f admissibility, in forcible rape 
prosecution, o f cotnplainunl’s prior sexual 
acts, 94 ALH3d 257.

Modern status o f admissibility, in statu­
tory rape prosecution, or comphmiunl's 
prior scxuul acts nr general reputation for 
unchuslily, 90 ALK.Id 1300.
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E ffec t of ntnciulmcnls. — The I'.IM.I 12.62035" rie.tr the licginiiiiig o f buIimic- IIIIII llilltlent IIIM'Nell "tlllil 111 AS tloll (ill.

fwt a riding nny other provision of law, an interested person as 
y  defined in (el of this section may request from the commission records 

of all convictions involving contributing to the delinquency of a minor 
und any sex crimes o" a person who holds or applies for a position in 
which the person has or would have supervisory or disciplinary power 
over a minor. The commission shall authorize the disclosure of the 
information to the requesting interested person and shall provide a 
copy of the information to the person who is the subject of the request.

(h) A request for records under (a) of this section shall include within 
it the fingerprints of the person who is the subject of the request and 
any other data specified in regulations adopted by the commission. The 
request shall be on a form approved by the commission, and the com­
mission may charge u fee to be paid by the renuesting interested person 
for the actual c.-ist of processing the request. The commission shall 
destroy an app!'.?etion within six months after the requested informa 
tion is sent to the requesting interested person and the person who is 
the subject of the request.

(c) The commission shall adopt regulations to implement the provi­
sions of this section.

(d) I f  an individual is denied employment as a result of the disclo­
sure of inaccurate or incomplete records under this section, an action 
may be brought against the state. No other action may he brought 
against the state, or an agency or employee of the state, as a result of 
disclosing or failing to disclose criminal justice information.

- ̂ (e) As uBed in this sectioifthu-delinquency af a minor^menns a conviction 
for a violation or attempted violations of AS 11.51.130(a)(1), (3), or (5); 
former As ll.<10.130; or lhe laws of another jurisdiction i f  the offense 
would have been a crime in this state under As 11.51.130(a)(1), (3), or
(5) or former AS 11.40.130 if committed in the state;

I2) "interested person" means a corporation, co. many, partnership, 
firm, association, organization, business trust, or society, as well as u 
natural person, I hat employs or solicits the employment of a person to 
serve with or without compensation in a position in which the person 
has or would have .supervisory or disciplinary power over a minor;

(3) "sex crime" means a conviction for a violation or attempt'*tl viola­
tion of AS I 1.41.410— 11.41.470, AS 11.61.11 ()(n 1(7), or AS 1 1x1 )0 0  
-  11.66.13(1; former AS 11.15.120, 11.15.134, or 11.15.160; former AS 
11.40.080, 11.40.110, 11.40.130, or 11.40.200 — 11.40.420; or the laws 

C\ of another jurisdiction if the offense would have been it crime in this
/  state under one of the sections listed in this paragraph if committed in 

> /  the state. (!) 2 ch 66 SLA 1983; am i) 44 ch 6 SLA 1984)

5 J2 .62 .040 C o d e  o k  C r im i n a l  PaocKinitii: 5 12 .62.050
Effect o f  amendments. —  The 1984 

amendment, in subsection lei, in para­
graph (11, substituted "former AS 
11.40 130; or the laws o f another jurisdic­
tion” for "or for u violation or attempted 
violation o f an ofTense committed outside 
the state" und inserted "or former AS 
11.40.130,”  and in paragraph (31 substi­

tuted "former AS 11 15 120, 11 15.134, or 
11.15.100, former 11.40.080, 11.40.110, 
11.40.130, or 11.40 2 0 0— I I  40.420; or the 
laws o f another jurisdiction" fur "or for a 
violation nr attempted violation o f an of- 
tense committed ouLside the state" und 
"secliuns listed in this paragraph" for 
"above sections."

Sec. 12.62.010. Security, updating, and purging, la I Criminal 
justice information systems shall

(1) be dedicated to law enforct rent purposes and be under the 
management and control of law enforcement agencies unless exempted 
under regulations uduptnd under AS 12.62.010;

(2) include operating procedures approved b-- the commission which 
are reasonably designed to assure the ser>- , j f  the information con­
tained in the system from unauthorized disclosure, and reasonably 
designed lo assure thut criminal offender record information in the 
system is regularly and accurately revised to nclude subsequently 
furnished information;

(3) include operating procedures approved by the commission which 
are designed to as iure that information concerning an individual shall 
be removed from t ie records, based on considerations of age, nature of 
record, and reasonable interval following the last entry of information 
indicating that the individual is still under the jurisdiction of a law 
enforcement agency,

(b) Notwithstanding any provision of this section, any criminal jus­
tice information relating to minors which i maintained as part of a 
criminal justice information system must be afforded at'ieub the same 
protection and is subject to the same procedural safeguards for the 
benefit of the individual with respect to whom the information is main­
tained, in mutters relating to access, use and security as it would he 
under AS 47.10.090. (§ 1 ch 161 SLA 1972)

Sec. 12.62.050. Interstate systems fo r the exchange o f criminal 
justice information, (a) The commission shall regulate the participa­
tion by all state ana -ocal criminal justice agencies in an interstate 
system for the exchange of criminal justice information, and shall he 
responsible to assure the consistency of the participation with the pro­
visions and purposes of this chapter. The commission may not compel 
any criminal justice agency to participate in un interstate system.

(b) Direct access to an interstate system for the exchange of criminal 
justice information shall be limited lo those criminal justice agencies 
that are expressly designated for that purpose by the commission 
When the system employs telecommunications access terminals, the 
commission shall limit the number and placement of the terminals lo 
those lor which adequate security measures may he taken and as to 
which the commission may impose appropriate supervisory regu­
lations. (§ 1 ch 161 SLA 19721
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(b! ll more lluin one power is proj'osed, each appears separately on 
the ballot.(cl The borough mayor shall certify the election results 10 the 
Department of Community and Regional A Hairs. I f  the majority of the 
voles cast on the question is favorable, the borough shall assume the 
added power within 30 days o f certification of election results. (§ 2 ch 
118 SLA 1972; am d 9 ch 200 SLA 19721

Chapter 41. Powers of Third Class Boroughs.
Section
1 0  P o w e r s  o f  t h i r d  c l a s s  I m m m u k I i *
20 Assembly to serve os school board

Sec. 29.41.010. Powers o f third class boroughs, (a) A third class 
borough shall exercise the areawide powers of education and tax as­
sessment and collection in the manner provided foi second class bor­
oughs. Areawide exercise of powers other than education and tax 
assessment and collection is not authorized.

(b) A third cluss borough may by a majority vote of the voters in a 
general or special election provide for planning, platting and zoning in 
accordance with AS 29.33.070 — 29.33.245 for boroughs and may exer­
cise any general luw municipal power which a second class borough is 
authorized to assume by this title. Powers assumed by a third class 
borough under this section may be exercised only within service areas. 
A third class borough may establish, operate, alter or abolish service 
areas in the manner provided by AS 29.63.090 for second class bor­
oughs. The acquisition of additional powers on a service area basis may 
be initiated in either of two ways:

(11 a number of voters equal to 15 per cent of the number of votes 
cast in the proposed service urea at the preceding regulnr election may 
file a petition with the assembly; or

(2) the assembly may place the question on the ballot.
(c) A third cluss borough may borrow money and issue negotiable 

general obligation, revenue or refunding bonds und other evidences of 
indebtedness as provided Tor first and second class boroughs in AS 
29 58.150 — 29.58.340.

<d) A military reservation within u third class borough is not |,.m of 
the borough school district until the military mission is terminated or 
until inclusion in the borough school district is approved by the Depart­
ment of Education. However, operation of the military reservation 
schools by the borough school district may he required by the Depart­
ment of Education under AS 14.14 110. If the military mission of a 
military reservation terminates or continued management and control 
by a regional educational attendance area is disapproved by the 
Ihimrlinonl of Kilnmlinn. oneralion, manage nicut anil control of

§ 29 .41 .020 M u n ic ip a l  G o v e r n m e n t S 29 .43 .020
district in which the military reservation is located. l§ 2 ch 118 SLA 
197.2; am § 4 ch 32 SLA 1973; am 5 7 ch 72 SLA 1974; am 5 7 ch 13 
SLA 1975; urn § 35 ch 124 SLA 1975; am §5 1, 2 ch 93 SLA 1977)

la 'gh ln tive h istory reports . — For IFinancel inn Hi. see 1974 House Journal, 
report un ch. 7 2 ,SLA 1974 (HCSCSSB 122 p 519.

NOTES TO DECISIONS

Operation o f  m ilita ry  reservation  
schools. — Nothing in the legislature's 
1975 amendments requires local school 
districts that take over operation uf,m ili­
tary reservotiun schools lo  assume any 
risk o f loss or duly to insure school build­
ings. Stale v. Fairbanks N. S ln r Borough 
School Dial., Sup. Ct. Op. No. 2257 (File 
No. 4477), 621 P.2d 1.129 11981).

The state must bear the luss resulting 
from the fire destruction of a military 
reservation school operated by a local 
school district in the absence of provisions 
to the contrary. Slate v. Fairbanks N. Star 
Borough School Dist., Sup. Ct Op. No 
2257 (File No. 4477), 621 I ‘ .2d 1,129(19811.

Sec. 29.41.020. Assembly to serve ns school board. The borough 
assembly is the borough school board for third class boroughs. The 
borough executive is the presiding officer of the borough ussenthly and 
president of the school board. The borough executive has all powers of 
a borough executive except for the veto power. (§ 2 ch 118 SLA 1972; 
am § 30 ch 94 SLA 1980)

Effect o f  amendments. —  The 1980 weighted voting shall apply lo  board dcci- 
nmcndmenl deleted the former second sen- oions." 
tence, which read: "Where upplicuhle,

Chapter 43. Powers of Cities Outside Boroughs.
Section Section
10. Additional powers 100. Extension o r curfews outside cities
20. Assessment and tax collection 105. Enforcement o f curfews
30. Education 110. I ’enulty for violution o f curfew40. Planning and zoning

Sec. 29.43.010. Additional powers. In addition to the powers 
granted by AS 29.48, cities outside boroughs are granted the powers 
specified in this chapter. Powers of this chapter which are incorporated 
by reference to laws governing boroughs apply to home rule cities 
outside boroughs only in those cases in which they are made applicable 
to home rule boroughs in the provisions incorporated. (§ 2 ch 118 SLA 1972)

See. 29.43.020. Assessment and tax collection. Home rule and 
first class cities outside boroughs may assess, levy and collect a general 
property tax. A property tax if levied must be assessed, levied and 
collected as provide'I by AS 29.53 for boroughs. f'iiieo r>ui - i . l"  )...i
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NOTES TO DEC IS IONS

Applied in City of Yukulal .• Hyman.
Sap Ct. Op. No. 2581 (Kile Nos. 603.1,
60991, 654 I’ 2d 785 119821.

Sec. 29.43,030. Education. Home rule und first class cities outside 
boroughs constitute city school districts and establish, maintain, and 
operate a system of public schools as provided by AS 29.33.050 for 
boroughs. (8 2 ch 118 SLA 1972)

Sec. 29.43.040. Planning and zoning, (a) Home rule and first 
class cities outside first and second class boroughs shall, and second 
ciuss cities outside first and second class boroughs may, provide for 
planning, platting and zoning, as provided by AS 29.33.070 —
29.33.245 for boroughs.

(b) Home rule and first class cities within third class boroughs shall, 
and second class cities within third class boroughs may, provide for 
planning, platting and zoning, as provided by AS 29.33.070 —
29.33.245 for boroughs. (8 2 ch 118 SLA 1972; am §8 8, 9 ch 93 SLA 
1977)

Effect o f umendmcnls. — The 1 i>77 class" preceding "boroughs" in two places
amendment inserted "first and second in subsection (a) und added subsection (b/.

Sec. 29.43.100. Extension o f curfews outside cities. The provi­
sions of a curfew ordinance enacted by a city of any class concerning 
minors shall be imposed in the total area within 20 miles of the limits 
of that city. I f  a given area lies within 20 miles of two or more cities 
with conflicting curfew ordinances, the provisions of the curfew 
ordinance of the city having the largest population prevails as to the 
overlapping area. (8 1 ch 86 SLA 1962)

Devisor's notes. — Formerly AS "city" were deleted as the classification of
11.60.250. Itcnumheiud in 1978 under municipalities in this title no longer
I 22. ch. 166, SI.A 1978 Also in 1978, the includes villages. See AS 29.08.
words "or village" following the word

Sec. 29.43.105. Enforcement o f curfews. In) 'The municipal pence 
oUkers shall enforce the provisions of the ordinance inside the city 
limits. Under ,'tS 29.43.100 — 29.43.110 the state peace officers shall 
enforce the provisions of the ordinance in the area outside the city 
limits.

(hi In an area v here state peace officers are not available, the 
municipal peace officer may enforce the provisions of the ordinance in 
the area outside the city limits if lhe enforcement responsibilities are 
delegated by rontrni I liol worn llio slate and the nnmieipalil v. (8 3 oh

8 29 .43 .110 M u n ic ip a l  G o v e k n m e n t 8 29 .48 .010
Devisor's notes. —  Formerly AS

11.60.250. Rei imbered in 1978 under 
§ 22. ch, 166, S I . A  1978.

. \ £ >
it / ' l& g f PenftltY-fflE-MfolaHan n f fllirfnw./rhe penalty for
^  violation of AS 29.43.100 — 29.43.110 is as prescribed by the curfew 

ordinance of tha city, and a fine so paid shall be paid to the city when 
the violation .akes place in the city. Otherwise the fine shall be paid 
to the state. However, the penalty shall not exceed a fine of $300, or 
imprisonment for 30 days, or both. (§ 2 ch 86 SLA 1962)

Rev iso r ’s notes. —  Formerly AS
11.60.250. Renumbered in 1978 under 
§ 22, ch. 166, SLA 1978.

Chapter 48. Powers Applicable to All 
Municipalities.

Artic le
1. General Powers (55 29.48.010 — 29.48.020)
?. Facilities, Services and Regulation (55 29.48.030 — 29.48.110)
3. Municipal Enactments (55 29.48.130 — 29.48.220)
4. Miscellaneous Provisions (55 29.48.250 — 29 48.270)
5. Construction o f Powers (55 29.48.310 — 29.48.3301

Article 1. General Powers.
Section
10. General powers
20. Second class borough powers outside 

cities

Sec. 29.48.010. General powers. Municipalities have the 
folio 'ing general powers, subject to other provisions of law:

(1) to establish and prescribe the functions of municipal depart­
ments, offices or agencies;

(2) to establish and prescribe salaries for the elected and appointed 
municipal officers and employees;

(3) to make investigations of the affairs of the municipality and 
make inquiries into the conduct of a municipal department;

(4) to enter into agreements, including those for cooperative or joint 
administration of any functions or powers with a local government, 
with the state, or with the United States;

(5) to require periodic and special reports front a municipal depart­
ment to be submitted through the municipal executive;

(6) to sue and be sued;
, (7) to levy taxes and special assessments;

(8) to enforce ordinances and to prescribe penalties for violations;
(9) lo  acquire, manage, control, use and dispose of real and personal
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Sec. 47.08.140. Definitions. In AS 47.08.010 — 47.08.140
(1) "applicant" means a person who lias suffered u catastrophic 

illness and is applying for assistance under AS 47.08.010 — 47.08.140 
or is the subject of an application for assistance under AS 47.08.010 — 47.08.140;

(21 "applicant’s share" means the amount of the total medical 
expense related to the catastrophic illness which the committee deter­
mines the applicant can reasonably be expected to pay based on 
income, assets, and number of dependents under AS 47.08.060;

(3) "catastrophic illness" means illness or injury which results in 
medical expenses of over $1,000 during a period not to exceed 12 
months, after all other sources of third-party payment have been exhausted;

(4) "committee" means the Catastrophic Illness Committee, created under AS 47.08.020;
(5) “elective medical or surgical procedures" means treatment which 

is not essential to the life or health of a person;
(6) "family" means two or more persons related by blood or marriage 

or adoption living as one economic unit;
(7) "liquid assets” means assets which can be readily converted to cash;
(8) "medical expense” means any financial obligation incurred in 

the course of treatment of illness as prescribed by a physician, includ­
ing bills for ancillary services, patient transportation, transportation 
of a medical or family escort when reasonably necessary, or living 
expenses while receiving outpatient treatment in a community to 
which the applicant is not reasonably able to commute from the appli­
cant’s permanent place of abode;

j ) "nonliquid assets" means all assets which are not liquid assets;
(10) "permanent place of abode" means a dwelling, or a dwelling 

unit in a multiple dwelling, including lots and outbuildings or an 
appropriate portion of these, which are necessary to convenient use of the dwelling unit;

(11) "provider" means a licensed physician, pharmacist, dentist, <.r 
other health service worker or a licensed hospital, clinic, skilled 
nursing home, intermediate care facility or health maintenance orga­
nization which has provided services not excluded by AS 47.08.050 to 
an applicant as a result of a catastrophic illness;

(12) "third-party payments" means payments of medical expenses 
related to a catastrophic illness by sources other than the applicant or 
•he committee, including but not limited to state and federal medical 
assistance programs, private health insurance, employment-related 
health insurance, military health insurance, workers’ compensation, 
violent crimes compensation, Indian Health Service of the United 
States Department of Health and Human Services, and awards in legal actions. (3 1 ch 107 SI.A 1078)

Chapter 10. Delinquent Minors and Children 
in Need of Aid.

Article1. Children's Proceedings (55 47.10.010 — 47.10.142)
2. Juvenile Institutions (§5 47.10.150 — 47.10.220)
3. Care o f Children (55 47.10.230 — 47.10.260) r  1 o . „ . . mt, a i in 07(1 _  47.10.2901

§ 47.10,010 W e l f a r e , S o c ia l  S e u v ic e s  a n d  I n s t it u t io n s  § 47.10.010

NOTES TO DECISIONS

Cited in Flores v. Flores, Sup. Ct. Op. 
No. 1875 (F ile No. 3832), 598 P.2d 893 
(1979).

Article 1. Children’s Proceedings.
Section
85. Child in need o f aid; religious 

treatment 
90. Records 
95. ArreBt o f a minor 
100. Retention o f jurisdiction over minor 
110. Appointment o f guurdian or 

custodian 
120. Support o f minor 
130. Detention
140. Temporary detention and detention 

hearing
142. Emergency custody and temporary 

placement hearing

SecOon
10. Jurisdiction 
20. Investigation and petition
30. Summons and custody o f minor ~.
40. Release u f minor 
50. Appointment o f guardian ad litem or 

attorney 
60. Waiver o f jurisdiction 
70. Hearings
75. Young adult advisory panels
80. Judgments and orders
81. Predisposition hearing reports
82. Ilest interests o f the child
83. Review hearing information
84. Legal custody, guardianship, and

residual parental rights and 
responsibilities

Sec. 47.10.010. Jurisdiction, (a) Proceedings relating to a minor 
under 18 years of age residingor found in the state are governed by this 
chapter, except as otherwise provided in this chapter, when the court 
finds the minor(1) to be a delinquent minor as a result of v io la ftg  a criminal law 
of the state or of a municipality of the state; oi

(2) to be a child in need of aid as a result of
(A) the child being habitually absent from home or refusing to 

accept available care, or having no parent, guardian, custodian or rela­
tive caring or willing to provide care, including physical abandonment 
by

(i) both parents,
(ii) the surviving parent, or
(iii) one parent if the other parent’s rights and responsibilities have 

been terminated under AS 47.10.080 or voluntarily relinquished;
1 ft
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(IS the cliilil bi-ini' in need ol medical treutment to cure, ulleviate, 
or prevent substantial physical harm, or mental harm as evidenced by 
failure lo thrive, severe anxiety, depression, withdrawal, or untoward 
aggressive behavior or hostility toward others, und the child's parents 
are unwilling to provide the medical treatment;

ll'i the child having suffered substantial physical harm or if there is 
an imminent and substantial risk that the child will suffer such harm 
us a result of the actions done by or conditions created by tho child's 
parent, guardian or custodian or the failure of the parent, guardian or 
custodian adequately to supervise the child;

i111 the child having been sexually abused e:‘ her by the child's 
parent, guardian or custodian, or us a result of conditions created by 
the child’s parent, guardian or custodian, or by the failure of the 
parent, guardian or custodian adequately to supervise the child;

(IS) the chilu committing delinquent acts as a result of pressure, 
guidance, or approval from the child's parents, guardian or custodian;

(Fl the child having suffered substantial physical abuse or neglect as 
a resv'It of conditions created by the child's parent, guardian or 
custodian.

. A \yJJfciJWhen a minor is accused of violating a traffic statute or regu- 
irflO^^lation, a traffic ordinance or regulation of an incorporated munic- 

t j s f s  ipatity, a fish and game statute or regulation under AS 16 or a parks 
und recreational facilities statute or regulation under AS 41.21, 
excepting a statute the violution of which is a felony, the procedure 
prescribed in AS 4/. 10.020 — 47.10.090 may not be followed, except 
that a parent, guardian or legal custodian shall he present at all pro­
ceedings. The minor accused ol'u traffic offense, a fish and game statute 
nr regulation violution under AS 16 or parks and recreational facilities 
violation under AS 41.21 shall he charged, prosecuted, and sentenced 
in lhe district court in tin: same manner as an adult.

(c) In a controversy concerning custody of a minor, the court may 
appoint u guardian of the person und property of a minor und may order 
support from either or both parents. Custody of a minor may be given 
to the Department of Health and Social Services, and payment of sup- 
pori money lo the department may he ordered. (§ 4 art 1 ch 145 SLA 
1957; am 5i I ch 76 SLA 1961; am §§ 1, 2 ch 110 SLA 1967; am § 1 ch 
01 SLA 1969;am S licit 101 SLA 1971;nm§§ 7,8ch63SLA 1977;am 
8 I ch 101 SLA 19821

( V o s s  references. S i t  Rules o f Chit-
ilii'ii's Procedure, Alaska Holes o f Court 
I'roieihneanil Ailiniiuslratian Kor waiver 
alpiiisdirliim .scc AS I7.I0.0SI) F'nrpruvi 
sians relating to child prolct-tiim, see A S  
-IV. 17 For provisions establishing iillice o f 
cliilil ailvoracy, see AS 17 50

Effect o f uilivilllm ents. — Tile 1982

amendment added -i ! paragraph I2HH) lo 
subsection (nl.

Editor's notes. -  Section 7, ch. 110, 
SI.A l'J07, ns amended liy ii HO, ca. S O , SI.A 
1970, provides: "In exercising ils jurisdic­
tion under AS -17.10, the superior court 
may designate district judges and magis­
trates as masters under Civil Rule 53."

8 47.10.010 W k i .k a u k , S o c ia l  S e u v ic k s  a n d  I n s t it u t io n s  § 47.10.010

Section 32. ch. 03, SI.A 1977, provides: 
"Section 7 o f this Act has the effect o f 
changing Children's Rule 12 by deleting 
uny references lu 'Truant from school,' 
'c-ndangertingl the morals o r health,' 
‘being wuy ward or habitually disobedient,'

or 'uncontrolled,' and has the effect o f 
substituting the words 'child in need o f aid' 
ro r the terms 'child in need o f supervision' 
and 'dependent' where those two terms 
appear in Rules o f Children's Procedure."

NPTES TO DEC /iONS
Applicab ility o f  1977 amendment. — 

All cases pending at the lime o f the enact­
ment o f the new children's statute by the 
1977 acts a. ^entitled to hearing under the 
new, rather l..un die old, standards. In ro 
J.M ., Sup. Ct Op. No. 1548 (Kite Nos. 
3219. 3229). 573 P.2d 1370 (1978).

In order to provide guidance to the supe­
rior court for tho administration o f juve­
nile justice, children adjudged dependent 
under the standards o f furmer subsection 
(a)(5) o f this section prior to its repeal in 
1977 nrc entitled, on request, lo  a disposi­
tional hearing under the standards o f the 
newly-enuctcd subsection (u l(2i(C ) o f this 
section. In re J.M., Sup. Ct. Op. No. 1548 
(File Nos. 3219, 3229), 573 P.2d 1376
(1978).

Children adjudged dependent under 
former (a)(5) o f (his section are cn .on 
request to an adjudicative hearin „ ider 
the standards o f subsection (a)(2)(C). In ro 
C.L.T., Sup. C l. Op. No. 1866 (F ile No. 
3607). 597 P.2d 681 (1979).

ItcliubilH iition, rattie r (Iran punish­
ment, is the express purpose o f  ju v e ­
n ile ju risd iction . Mere confinement 
withuul treutment does not contribute lo 
the goal o f rehabilitation; such confine­
ment constitutes cruel and unusual pun­
ishment. Rust v. Sluts, Sup. C l. Op. No. 
1668 (F ile No. 3172), 582 P.2d 134 (1978).

P rin c ipa l precept behind ch ild ren ’s 
cou rt concept is that a person under 18 
years o f age does not have mature judg­
ment und muy not fu lly realize the conse­
quences o f his nets, und that therefore he 
should not generally have to hear the 
stigma o f a criminal convicliun fur the rest 
o f iiis life. In re P.M., Sup. C l. Op. No. 857 
(File No. 1538), 504 P.2d 837 (1972).

A child "in  need o f u ld " appears to 
he the functiona l equivalen t o f  n 
"dependent" child under this section as 
it existed prior to its 1977 amendment, in 
re C .I. T ., Sup Cl Op No. 1866 (File No. 
3607), 597 P.2d 5 i8  (1979).

The phrase "under 18 yeu rs o f ngo”  
refers to the age o f (lie accused person nt 
the time o f the alleged ofTense. In re P.H., 
Sup. Ct. Op. No. 857 (File No. 1538), 504

•Jurisdiction dependent upon uge o f  
o ffender a t time o f act. — Juvenile ju ris­
diction o f the superior court in delin­
quency proceedings is dependent upon the 
uge o f the ofTendcr at the time o f the delin­
quent acts. Henson v. Stale, Sup. Ct. Op. 
No. 1590 (File No. 3024), 576 P.2d 1352
(1978).Child is exempt from  crim inal p ros­
ecution until ch ildren's cou rt waives 
ju risd ic tion . —  From lhe moment a child 
commits un ulTense he is exempt from 
criminal prosecution until the children's 
court properly waives ils jurisdiction. In re 
P  H., Sup. C l. Op. No. 857 (File No. 15381, 
504 P.2d 837 (19721.

Defe rring  action against child until 
18th b irthday would fru stra te  purpose 
o f juven ile  courts. — To allow officials 
charged with the execution o f the law to 
prosecute a child offender us a criminal 
merely by deferring action until the child's 
18th birthday would frustrate the purpose 
o f juvenile courts. In re P.H., Sup. Ct. Op. 
No. 857 (F ile No. 1538), 504 P.2d 837
(1972).

Serious constitutional issues would 
arise i f  the nature o f the proceedings 
against u child offender were lo  depend on 
the urhitrary decision o f law-enforcement 
'.fliciuls. In re P i l l , ,  Sup.. C l. Op. No. 857 
(File No. 1538), 504 P,2d 837 (1972).

When person o ve r o r  under certain 
age. — W illi respect lo penal statutes, 
whether a person is over or under u certain 
uge depends upon whether he has readied 
that particular anniversary o f his birthday 
or not. Stute v. Linn, Sup. Ct. Op. No. 47 
(File No. 122), 363 P.2d 361 (1961).

"D e linquen t”  status depends not upon 
a criminal cunviction hut upon proof tliat 
the juvenile committed ads which would 
have been criminal i f  committed by an 
adult. Rust v. Stale, Sup. Ct. Op. No. 16G8 
(File No. 31721, 582 P.2d 134 (1978).

One who committed a crime when 18 
yeurs o f age could lie c rim ina lly  p rose­
cuted, os an udult, when he had heel) 
previously udjudged a delinquent minor 
and the court had retained supervisory 
jurisdiction over him until age 19. Henson 
v. Stute, Sup. Ct. Op. No. 1590 (File No.
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Form er AS 17.12.1 10<ii)<4) not in con­
flict. — Former AS 17.12.11(>tdM4), which 
provided that n person who, while under 
the age or 18, possesses, controls or uses 
uny utnounl o f marijuana was, upon con­
viction, guilty o f a misdemeanor pun­
i s h a b l e  by a line o f not more than $1000, 
was not in conflict with paragraph (alt 1) o f 
this section and AS 47. lO.OHOtbK 1). 
M O W. v. State, Ct. App. Op. No. 95 (F ile 
Nu. 4846), 645 P.2d 1229 (1982).

S(utc muy in te rfe re  w ith certa in  con ­
duct o f ch ildren in need o f  aid. — Con­
duct o f children alleged to he in need of 
supervision Isee now children alleged lo he 
in need o f aid|, such as running away from 
huiae and osier home placement, may 
constitute . -Ily he interfered with by the 
state. L A.M'. v. Stute, Sup. Ct. Op. No. 
1249 (File No. 2221), 547 P.2d 827 (1976).

Interests (o he protected by leg isla­
tion tcgarding ch ild ren In need o f old. 
— See L.A.M. v. Slate, Sup. Ct. Op. No. 
1219 (File No. 2221). 547 P.2d 827 (1976).

Means chosen by the state lo  protect 
children ore close ly and substantia lly 
related to an app rop ria te  government 
interest. I..A.M. v. State, Sup. Ct. Op. No. 
1249 (F ile No. 2221), 547 P.2d 827 (1976).

The purpose o f  the supervision o r  
treatment contemplated by the cre ­
ation o f the child in need o f superv i­
sion |sce now child in need o f nidi, and its 
predecessor noncriminal delinquency was 
reintegration o f the child into her family 
and resumption of parental custody includ­
ing parental control. L.A.M. v. State, Sup. 
Ct. Op. No. 1249 (File No. 2221), 647 P.2d 
827 (1976).

The discretion a llo tted  a parent in 
thu adm inistration o f punishment is 
not unlim ited. C learly i l  does not extend 
to punishment regularly cuusing the "sub­
stantial physical harm" which under soil- 
section lo l(2)lC ) determines that a child is 
in need o f aid. In re B.C., Sup. Ct. Op. No. 
1862 I File No. 3840), 596 P.2d 22 (1979).

A m inor who hus been adjudged u 
child in need o f supervision |now  child 
In need o f  aid I cunnnt he institu­
tionalized under lhe Children's Code. In 
re \ Minor Child. Sup. Ct. Op. No. 737 
(F f. No 1524), 490 1* 2d 658 11971).

The Department o f Health and Social 
Services does nut possess the authority to 
institutionalize uny minor, including one 
who hus been declared a child in need o f 
supervision (see nuw child in need o f nidi, 
who has been committed to its custody, il 
is unreasonable to construe Alusku chil­
dren's statutes in n manner which would

result in the grant to the Department o f 
Health and Social Services o f broader 
powers o f commitment than possessed by 
lhe tria l court. In rc A Minor Child, Sup. 
C l. Op. No. 737 (File No. 1524), 490 P.2d 
658 11971).

Requisites to determ ination o f  delin ­
quency. —  Before a juvenile can be deter­
mined delinquent in a proceeding which 
could result in commitment to an institu­
tion, thus curtailing his freedom, certain 
requisites must be met. First, written 
notice o f the charges must be given to the 
juvenile and his parents sufficiently in 
udvnnce o f the proceedings to allow prep­
aration to meet the charges. Second, the 
child and his parents must be apprised o f 
(he right to counsel, including appointed 
counsel In case o f indigency. Third, the 
child may exercise his privilege against 
self-incrimination, hnstly, absent a valid 
confession, the determination of delin­
quency cannot be sustained in the absence 
of sworn testimony, which is subject to 
cross-cxnminatio: Ed . v. State, Sup. Ct. 
Op. No. 628 (File No. 1! .4 ), 471 P.2d 367 
(19701.

M inor p rop e rly  declared delinquent. 
—  Where the lower court determined thul 
a minor would not abide by any orders it 
entered regarding Iter supervision under 
former subsection (j) o f AS 47.10.080, this 
behavior constituted w illfu l criminal con­
tempt o f the court's authority; were she nn 
adult, her actions would he characterized 
as a "crime" under Aluskn statutes. She 
was, therefore, properly declared a delin­
quent and subject to those sanctions avail­
able for the correction of a delinquent 
minor's behavior. L.A.M. v. Statu, Sup. Ct. 
Op. No. 1249 (Kile No. 2221), 547 P.2d 827 
(19761.

Where the parents' interests aro  
hostile lo  lhe child's, the pnrcn ls may 
not select the ch ild ’s attorney. WagstafT 
v. Superior Court, Family Court Div., Sup. 
Ct. Op, No. 1144 (File No. 2208), 535 P.2d 
1220(1975).

Then lhe child muy retain the atto r­
ney o f his choice or, in thu alternative, 
ask the court to appoint un attorney for 
him. WagstalT v. Superior Court, Family 
Court Div., Sup. Ct. Op. No. 1144 (File Nu. 
2208), 535 P.2d 1220(1975).

And cou rt must respect choice. — I f  
the ' ‘ lid Ims retained counsel, the court 
must respect the child's choice. WagstafT v. 
Superior Court, Family Court Div., Sup 
Ct. Op. No. 1144 (F ile No. 2208), 535 P.2d 
1220 (1975).

The requ ired standurd o f  p roo f hus 
been incteased from "a preponderance af
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the evidence" to "beyond a reasonable 
doubt" in the adjudicatory stages o f at 
least those delinquency proceedings in 
which n child is charged with an act that 
w o u iu  be a crime if  committed by an adulL 
E J . v. Stale, Sup. Ct. Op. No. 628 (File No. 
1144), 471 P.2d 367 (1970).

P riv ilege against self-incrim ination. 
— See E.L.L. v. State, Sup. Ct. Op. No. 
1540 (File No. 3374). 572 P.2d 786 (1977) 
(decided prior the 1977 amendment to 
this section).

V io lation  o f fo rm e r law  re lating  to 
purchuso o f  Intoxicating liquo rs by 
m inors. — See Purdy v. United Slates, 16 
Alaska 173, 146 F. Supp. 76 - >. Alaska 
1956).

Prosecution fo r  joy rid ing . — Subsec­
tion (b) o f this section and former AS 
28.35.010(d) demonstrated a clear legisla­
tive intent to exclude from the coverage 
and requirements o f the juvenile code 
those cases involving alleged misde­
meanor violations o f Alaska's "joyriding" 
statute by persons under 18 years o f age. 
Stale v. G.L.P.,Sup. Ct. Op. No. 1786 (File 
No. 2978). 590 P.2d 65 (1979).

One under 18 yc-rs o f age could be 
charged, prosecuted and sentenced in the 
district court, as an adult, for u misde­
meanor violation o f Alaska's "joyriding" 
statute, former AS 28.35.010(a), before 
there had been an order by the superior 
court waiving the latter court's juvenile 
jurisdiction. Stole v. G.L.P., Sup. Ct. Op. 
No. 1786 (File No. 2978), 590 P.2d 65 
(1979).

Tcrm inntlun o f  paren ta l rights due 
to abandonment. —  In proceeding lo 
terminate parental rights, although tria l 
judge ora lly stated that he considered in­
voluntary incarceration to constitute 
abandonment, where written findings o f

fact, submitted by state and signed by 
court, referred to parent's voluntary 
absence from October Gf 1980 to June of 
1981 as the relevant conscious disregard of 
parental obligations, there was no 
reversible error. Nada A. v. State, Sup. CL 
Op. No. 2632 (File Nos. 6546, 6693), 660 
P.2d 436 119831.

Thcro Is no statute authorizing 
awards o f attorney's fees In child in 
need o f  aid proceedings, nor has any 
rule or order authorizing such an award 
been promulgated. Cooper v. Stale, Sup. 
Ct. Op. No. 2453 (F ile Nos. 4906, 4970), 
638 P.2d 174 (1981).

Appeal a fte r serving sentence. — I f  
there remain collateral legal disabilities 
apart from the sentence, an oppenl is not 
mooted even though the sentence has been 
served. E J .  v. State, Sup. Ct. Op. No. 628 
(File No. 1144). 471 P.2d 367 (1970).

Applied in In re S.D., Sup. Ct. Op. No. 
1255(F ile No. 2530), 549 P.2d 1190 (1976).

Quoted in In re P.N., Sup. Ct. Op. No. 
1127 (F ile No. 2191), 533 P.2d 13 (1975); 
R.D.S.M. v. Intake Officer, Sup. Ct. Op. 
No. 1449 (Fite No. 2821), 565 P.2d 855
(1977); N.P.A. v. State. Sup. Ct Op. No. 
2005 (F ile No. 4618), 601 P.2d 599 (1979);
E.A. v. State, Sup. Ct. Op. No. 2289 (File 
Nos. 4087, 4870), 623 P,2d 1210 (1981).

S tated in D.R.C. v. State, C l. App. Op. 
No. 94 (File No. 4905), 646 P.2d 252 
(1982).

Cited in Granato v. Occhipinti, Sup. Ct. 
Op. No. 1962 (File No. 3756). 602 P.2d 442
(1979); P.S. v. Stule, Ct. App. Op. No. 194 
(File No. 0870), 655 P.2d 1319 (19821; 
State v. U.H., Ct. App. Op. No. 375 ( Kile 
No. 7768). P .2d (1984); Brower v. 
State, Ct. App. Op. No. 381 (File No. 7816), 

P.2d (1984).

C o lln te rn l references. — 27 Am. Jur., 
Infants, 55 101 to 112; 31 Am. Ju r., Juve­
nile Cuurls and Delinquents, Dependent 
und Neglected Children, 55 13 to 50.

43 C.J.S., Infants, 55 6. 93 ct seq.
Another court's jurisdiction over a child 

us affected by assumption o f jurisdiction 
by juvenile court, 11 AI.R 147; 78 ALR 
317; 140 AI.R 1153.

Vagrancy a f minors, 14 ALR 1507.
Constilui'onulity o f statute which, for 

reformatory purposes, deprives parent o f 
custody or control o f child, 60 ALR 1342.

Power of juvenile court to exercise 
continuing jurisdiction over infant delin­
quent or offender, 76 ALR 657.

Marriage as offeclinr jurisdiction o f 
juvenile court over delinquents or depen­
dents, 14 ALR2d 336.

Homicide by juvenile as wilhin jurisdic­
tion o f juvenile court, 48 AL'R2d 662.

Age o f child ut time o f alleged offense or 
delinquency, or at time iegal proceedings 
arc commenced, as criterion of jurisdiction 
of juvenile court, 89 ALR2d 506.
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See. -17.10.020. Investigation and petition, (a) Whenever a per­
son informs the court of the facts which bring a minor within tnis 
chapter, the court shall appoint a competent persoi or agency to mrke 
a preliminary inquiry and report for the information of the couit to 
determine whether the interests of the public or of the minor require 
that further action be taken. Upon the receipt of the report, the court 
may informally adjust or dispose of the matter without a hearing, or it 
may authorize the person huving knowledge of the facts of the cuse to 
file with the court a petition setting out the facts. Where the court 
informally adjusts or disposes of the matter, the minor may not be 
detained or taken into the custody of the court, and the matter shall be 
closed by the court upon adjustment or disposition.

(b) The petition and all subsequent pleadings shall be styled as
follows: "In the matter o f ....................................................a minor under
18 years of age." The petition may be executed upon the petitioner’s 
information and belief, and shall be verified. It shall include the 
following information:

(1) the name, address and occupation of the petitioner, together with 
the petitioner's relationship to the minor, and the petitioner’s interest in the matter;

(2) the name, age and uddress of the minor;
(3) a brief statement of the facts which bring the minor within this 

chapter;
(4) the numes and addresses of the minor’s parents;
(5) the name and address of the minor's guardiun, or of the person 

having control or custody of the minor.
(cl I f  the petitioner does not know a fact required in this section, the 

petitioner shall so state in the petition. (§ 5 art 1 ch 145 SLA 1957)
Cross references. — For the prelimi- Court. As lo the petition, see Children's 

miry inquiry referred to in (ul o f this sec- Rule 8. 
tiun, see Children's Rule-I, Alaska Rules of

NOTES TO DEC ISIONS

Distinction* between this section Cited in M OW . v. State, Ct App Op. 
und AS 25.2I.U I0. -  See Orunuto v No 95 (Kile No. -18-10), 045 P.2d 12?9 
Occhipinli, Sup. Ct. Op No. 1902 iKilc No. (1982!
37561, 002 I* 2d *142 (19791.

C o lla te ra l references. — 42 Ain *lur. ipient and Dependent Children, §5 13 to 
2d, Infants, 91 14 lo 17, 20. 22 el seq.; 47 .'13.
Ain Jur. 2d, Juvenile Court i und Dclin- 42 C J.S., Infants, §9 6, 93 et seq.

See. 47.lll.03U. Summons und custody o f minor, (a) After a peti­
tion is filed and after further investigation which the court directs, if

the person having custody or control of the minor has not appeared 
voluntarily, the court shall issue a summons which (1) recites briefly 
the substance o f the petition; (2) clearly states that at the hearing i l is 
possible that parental rights and responsibilities may be terminated 
forever and that the minor may at the hearing be committed to the 
Department of Health and Social Services for possible adoption; and (3) 
directs the person having custody or control of the minor to appear 
personally in court with the minor at the place and at the time set forth 
in the summons.

(b) In all cases under this chapter the minor, each parent of the 
minor and the guardian of the minor shall be given notice adequate to 
give actual notice of the proceedings and the possibility of termination 
of parental rights and responsibilities, taking into account education 
and language differences which are known or reasonably ascertainable 
by the petitioner or the department. The notice of the hearing shall 
contain all names by which the minor has been identified. Notice shall 
be given in the manner appropria under rules of civil procedure for 
the service of process in a civil action under Alaska lnw or in any 
manner the court by order directs. Proof of the giving of the notice shall 
be filed with the court before the pet tion is heard. The court may also 
subpoena the parent of the minor, or any other person whose testimony 
may be necessary at the hearing, A subpoena or other process may be 
served by a person authorized by law to muke 'he service, and where 
personal service ennnot be made, the court may direct that service of 
process be in a manner appropriate under rules of civil procedure for 
the service of process in a civil action under Alaska law or in any 
manner the court directs.

(c) I f  the minor is in such condition or t,urroundings thul the minor's 
welfare requires the immediate assumption of custody by the court the 
court may order, by endorsement upon the summons, that the officer 
serving the summons shall at once take the minor into custody and 
make the temporary placement of the minor which the court directs. (§ 
6 art I ch 145 SLA 1957; am S 1 ch 110 SLA 1960; am ii 6 ch 104 SLA 
1971; am § 9 ch 63 SLA 1977)
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NOTES TO DEC ISIONS

Editor'* note*. — H l.lt v. Stale, Sup. 
Ct. Op. No. 706 (K ile No. 11561, 487 P.2d 
°7 (1971) and John Doe v. Stale, Sup. Ct. 
Op. No. 707 (Kile No. 1240). 487 P.2d 47 
(19711, cilc-d below, were decided prior to 
the 1977 amendment to this section, which 
rewrote subsection (bl.

Thu child und h i* parents must 
receive nolicc which would lie deemed 
adcquale in n c iv il o r  c rim ina l p ro ­
ceeding. These requirements suggest that 
Alaska civil and criminal rules should he

looked to (or techniques of service on chil­
dren. RL Ii v. State, Sup. Ct. Op. No. 706 
(File No. 11561, 487 P.2d 27 (19711.

Persona l serv ice .upon tho child is 
requ ired . John Doe v. Stale, Sup. Ct. Op. 
No. 707 (Kile No. 1240), 487 P.2d 47 
(19711.

Notice, to comply with due process 
requirements, must be given su ffi­
c iently in advance o f  scheduled cou rt 
proceedings so that reasonable opportu­
nity to prepare will la- afT-rih-d 1(1.11 v
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Sec. 17.10.060, Waiver o f jurisdiction, (a) If the court finds at a 

hearing on a petition that there is probable cause for believing that a 
minor is delinquent und finds that the minor is not amenable to 
treatment under this chapter, it.shall order the case closed. After a case 
is closed under this subsection, the minor may be prosecuted as an 
adult.

tb) /Repealed. 9 8  ch 110 SLA 1967./
(c) /Repealed, § 8  ch 110 SLA 1967.]
tdl A minor is unamenable to treatment under this chapter if the 

minor probably cannot be rehabilitated by treatment under this chap­
ter be fore reaching 20 yeurs of age. In determining whether a minor is 
unamenable to treatment, the courl rnuy consider the seriousness of 
the offense the minor is alleged to have committed, the minor's history 
of delinquency, the probable cause of the minor's delinquent behavior, 
and the facilities available to the division of youth and adult uuthority 
for treating the minor.

(e) A person who has been tried as an adult under this section, or the 
Department of Health and Social Services on the person's behalf, may 
petition the superior court to seul the records of all criminal pro­
ceedings, except traffic ofienses, initiuted against the person, and ull 
punishments assessed against the person, while the person was a 
minor. A petition under this subsection may not be filed until five years 
after lhe completion of the sentence imposed for the offense for which 
the person wus tried os un adult. If the sup,,.ior court finds that the 
punishment assessed against the person has had its intended 
rehabilitative effect, the superior court shall order the record of pro­
ceedings und the record of punishments sealed. Sealing the records 
restores civil rights removed because of a conviction. A person may not 
use these sealed records for uny purpose except that the court muy 
order their use for good cause showi. v  may order their use by an officer 
of the courl in making a presentencing report for the court. (8 9 art I 
ch 1-15SLA 1957;am 8 1 ch 118SLA 1962; am SS 3,8ch 110SLA 1967; 
am S 6 ch 101 SLA 1971; am 5 13 ch 63 SLA 1977)

CriiHH references. — Fur hearings See ulsn, Cliildi mi's Hull- 3, Alaska Rules 
liefnr e tin- juvenile court, self AS 47.10.070. rrf Courl.

NOTES TO DECISIONS

Non-crltiiliu il Irvn lim -n l o f e liilil 
o ffenders is to Ire ru le . 'l ire statutory 
framework for dealing with child ollemlers 
contemplates tli.-d non.criniinal treatment 
is to lo- the rule .uid odull criminal disposi- 
lion tile exception. In re i' l l . Sup. Cl. Op. 
No. 857 ll-Tle No 15331, 5 0 1 P.I'd 8.77 
(10721.

Section provides menus to determ ine 
unit nubility lo  Iren ln icn l nviillu lite fu r

child offenders. — The waiver procedure 
set out in tliis section und in Pule o f Cliil- 
dic-n’s Procedure II provides the means by 
which the children's court judge deter- 
mines, prior to adjudicating the delin­
quency petition, that un accused child is 
not u suitiddu subject for the treatment 
uvnllnlde for child offenders. In re P.M., 
Sup. Et. Op. No. 857 (l-'ilc No. I53H>, 507 
P 2d 877(19721
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The court's au thority to impose u 

pcnul sentence on a juven ile  Is lim ited 
under the strict procedures o f subsections 
la) and (d) and Children's Rule 3. B.A.M. v, 
State, Sup. Ct. Op. No. 1104 (Kile No, 
21441, 528 P.2d 4.77 (19741.

A m inor may move to waive ch il­
d ren's cou rt ju risd ic tion  pursuant lo  
subsection to). M.O.W. v. State, Cl. App. 
Op. No. 95 (File No. 4846), 6-15 P.2d 1229 
(1982).

A m inor u nder the age o f  18 cannot 
"e lect" lo  be tried as an adu lt. M.O.W. 
v. State, Ct. App, Op. No. 95 (File No. 
4846). 645 P2d  1229(1982).

Where no w aiver hcoring  has been 
conducted, tho cou rt has no au thority 
to sentcnco a delinquent child as on 
adult B.A.M. v. Stute, Sup, C l. Op. No. 
1104 (File No. 2144), 528 P.2d 437 (1974).

Before treating a juvenile as an udult, 
the court must first conduct a waiver 
hearing. B.A.M. v. Stale, Sup. Ct. Op. No. 
1104 (File No. 21441.528 P.2d 437 (1974).

Option ava ilab le  lo  prosecution 
ubscnt wu lver, — A proceeding in chil­
dren's court, which is limited lo the dis­
positions set forth in / S  47.10.080(b), is 
the only option available to thu prosecu­
tion absent waiver under suhscction (ul of 
this section, und the standards established 
in subsection (u) are sufficiently clear lo 
prevent arbitrary enforcement. M.O.W. v. 
State, Ct. App. Op. No. 95 (File No. 48-10), 
675 :'.2d 1229(1982).

Hut hearing is nu tc rim inu l in nuturo.
— A waiver hearing is not criminal in 
nature and is dispositionul, rather than 
adjudicatory. N.P.A. v. State, Sup. Ct. Op. 
No. 2005 (File No. 4618), 607 P.2d 599
(1979).

And right to attend may bo waived.
— Although a minor bad a constitutional 
right to attend her waiver hearing, she 
v *—d that right when she voluntarily 
f  , :i l to appear u l the hearing by refusing 
11 waive extradition from unothcr stute. 
i (.1 .A. v. Stute,Sup. C l. Op. No. 12005(Kile 
h „ . 7618), 607 P.2d 599 (19791.

Findings necessary to ju s tify  waiver.
— To justify waiver, the children's court 
judge must find, ou sufficient evidence, 
that probable cause is established at the 
hearing for believing that tile child 
committed the ad  with which he wus 
charged in the petition und which if 
committed by un adult would constitute a 
crime and the child is not amenable lo the 
treatment provided under this article In 
re P.M.. ' up. Ct. Op. No. 857 (File No. 
15381, 504 P.2d 837 (19721.

As a prerequisite to criminal prosecu­
tion, the children's court must find not 
only that the child is properly accused tiut 
also that hu would not he receptive to the 
rehabilitative programs available lo the 
court. In re P.M., Sup. Ct. Op No 857 i Kile 
No. 1538), 504 P.2d 837 (1972).

The inability to predicate a plan fur a 
defendant during the short time 
remaining before his 19th birthday 
coupled willi the obvious need of 
treatment us disclosed by the record may 
be sufficient lo justify a waiver to ndnlt 
jurisdiction. In re P H., Sup. Ct, Op No. 
857 (Kile No 1538). 594 P.2d 837 (1972).

The court may close out the case as u 
juvenile mutter only upon finding cause lo 
believe that the minor is delinquent und 
that the minor is not amenable to 
treatment. B.A.M. v. Slate. Sup Ct. Op. 
No. 1104 (F ile No. 21441, 528 P.2d 437
(1974).

A court must find that there is probable 
cause to lielicve that the minor is delin­
quent and that the minor is not amenable 
to treutinent before jurisdiction rnuy tie 
waived. In re J H.B., Sup. Ct, Op No 1626 
(File No. 2947), 578 P.2d 146 (1978).

Subsection (cl) is c lea r un ils  fucc Hint 
age 20 is thu p rope r uge fo r 
determ ining whether u m inor is 
amenable lo treutment. In re F.S.. Sup. 
Ct. Op. No. 1756 (F ile No. 4015), 586 P.2d 
607 (19781.

Ttie 1977 amendments o f (his seilnui 
and 47.10.080 show that i l is the legisla­
ture's intent that uge 20 is the age to he 
used in determining the amenability 
issue. In re F.S., Sup. Ct. Op. No. 1756 
(File No. 4015). 586 P.2d 607 (19781.

Binding advance consent lo  
treatment. — In order lo give effect uf the 
legislature’s intent thul u court may con­
sider treatment until age 20 in 
determining waiver o f juvenile jurisdic­
tion, i l is nci assary that flic judge lie able 
to evaluate it Hie time o f Hie waiver 
hom ing whet), -r thu juvenile will in fact 
be avuiluble for treatment. It is not IH.s■ 
sible for the judge lo  know this unless the 
child can give binding consent nl tin- time 
o f the Inuring. State v. F .l, A . Sup. C l. ( >p. 
No. 21171 (File Nu. 4333), 608 P.2d 12 
(19801.

Tile portion o f lhe opinion in In re F.S., 
Sup. Ct. Op. Nu. 1756 'File Nu. 40151, 586 
l ’ .2d 607 (197HI that held that n minor in 
a waiver hearing could not give u binding 
advance consent lo treatment beyond age 
19 was mistaken. State v. F.l,.A ., Sup t ’ t. 
Op. No. 2011 I File No. 4333), 608 P 2d 12
(1980)
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Waiver ileeiblun without testimony 

u f psychologist o r  psychiatrist. — A 
waiver o f juvenile jurisdiction decision con 
l>c miiile without the testimony uf a psy­
chologist or psychiatrist, since such testi­
mony is germane to at most two o f the four 
l.ictnrs set out in subsection (dl o f this sec­
tion. and not a ll four o f those fads need be 
determined adversely to the youth to 
warrant waiver o f juvenile jurisdiction. In 
re J R . S r i .  Ct. Op. No. 21(55 (K ile No. 
5194), 616 i'.2d 865 (19801.

There is no cunflict between subsec­
tion (d ) nnd AS -17.10.0S()(b)(l). In re
F.S., Sup. Ct. Op. No. 1756 (File No. 4015), 
586 P.2d 607 (1978).

The inconsistency between subsection 
(dl o f this section and 47.10.080(b)(1) that 
existed prior to the 1977 amendments to 
these sections hus been eliminated in that 
subsection (di now provides that the 
determinative age is 20 and AS 
47 .10080 ib i(ll provides that the maxi­
mum limitation o f confinement o f minors 
is to the uge o f 20. In ro F.S., Sup. Ct. Op. 
No. 1756 (File No. 4015), 586 P.2d 607 
(19781.

Factors to be considered in judging 
seriousness o f  alleged offense. — In 
judging (he seriousness o f the alleged of­
fense, the children's court judge may con­
sider not only the typo o f crime charged 
but ulso tlie circumstances surrounding its 
commission, the factors leading lo delin­
quency, history o f delinquency, and 
facilities uvuilablo for rehabilitation. In re 
P H., Sup. Ct. Op. No. 857 (File No. 1538), 
501 P.2d 837 (1972).

The nnienuhility decision rests in the 
sound discretion o f the children's 
c ou rl judge. In re P H., Sup. Ct. Op. No. 
857 ( File No. 1538), 6 0 1 P.'2d 837 (1972); In 
re F.S., Sup. Ct. Op. No. 1756 (File No. 
•10151, 680 P.2d 607(1978).

Hut tile latitude a ffo rded  him is nut 
unbounded. Tho proper exorcise i f  that 
discretion must bo predicated not only 
upon procedural regularity sufficient to 
satisfy lhe basic requirements o f duo pro­
cess bet also on n full inquiry inlo the 
amenability issue. In ro P H., Sup. Ct Op. 
No 857 (File No. 1538). 501 P.2d 837 
(19721.

Tin- (r ia l cou rt must make- un eviden­
tia ry record  und moke w ritten findings 
o f file!, as required by Children's Rule 
ill III, us lo  curb o f these four f  * jrs  -rnunci- 
uli-d in subsection (d). Jn re . .S,, Sup. Ct. 
Op. No. 1756 (File No. 40 )5 ), 586 P.2d 607 
(1978).

These findings must he supported by 
substantial eviilen re . In ro K.S., Sup, Ct.

Op. No. 175(51 File No 40151,68(5 P.2d 607 
119781.

Substantial evidence must he presented 
before jurisdiction may be waived. O i l .  v. 
Stole, Sup. Cl. Op. No 1396 (File No. 
28371, 561 P 2d 294 (19771.

Dused on •hcsc findings, the tria l 
court, within its sound discretion, 
must make u decision as la Hie minor's 
amenability lo treutment. In re F.S., Sup 
Ct. Op. No. 1756 (File No. 4015), 586 P.2d 
607 (1978).

Factors (o  he considered in 
determ ining a inenubilily , — Subsection 
(dl o f this section suggests four factors 
which may be considered by the court 
when inquiring into Hie umenability issue:
(1 ) the seriousness o f the ofTense; (2) the 
delinquency o f the minor; (3) the probable 
cause of thu delinquent behavior, and (4) 
Hie facilities available for the treating o f 
the minor. J.W .H. v. Stute, Sup. Ct, Op. 
No. 1708 (File No. 3812), 583 P.2d 227 
(1978).

A ll fou r factors listed in subsection 
(d) need not hu resolved oguinst the 
child to ju s tify  waiver. Nor is there 
value in requiring the children's court to 
make an arithmetic calculation as to Hie 
weight to he given each factor. In re P.H., 
Sup. Ct. Op. No. 857 (File No. 1538), 504 
P.‘2d 837 (1972),

Hut there must he a thorough exam­
ination o f  the child , his background 
and a lternative strategics o f  rchuh lli. 
lo tion  short o f adult criminal treatment. 
Lacking suck an examination, tho chil­
dren's court lias no evidentiary basis for 
the decision. In re P.H., Sop. Ct. Op. No. 
857 (File No. 1538), 504 P.2d 837 (1972);
I ) . I I . v. State, Sup. Ct. Op. No. 1396 (File 
No. 2837), 561 P.2d 294 (1977).

Though the standouts for determining 
amenability to treatment through the chil­
dren's court luck explicit definition it is 
cleur from thu statute that the court in 
most cases must go beyond tlie circum­
stances surrounding tho alleged delin­
quent acts und the ago o f the child. In r> 
P I I . .  Sup. Cl. Op. No. 857 (File No. 1538), 
504 l*.2d 837 (1972).

Even (hough (lie children's court may 
have ir,dependent knowledge concerning 
children's treutment programs and 
facilities, it is necessary ie make the exis­
tence and evaluation o f suih programs n 
part uf the waiver proceedings to cnulilc 
proper review by the supreme courl. Ill re 
P H., Sup. C l. Op. No. 857 iKilu No 1538), 
504 l ’ .2d 837 (1972).

At u waiver hearing there must ire u 
thorough pkiimimiliiiii o f ( I i  i In- probable
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cause for believing that the child 
committed the act with which he war 
charged and (2 ) Hie amenability o f the 
chiid to juvenile treatment. R J .C . v. State, 
Sup. Ct. Op. No. 1022 (File No. 2038). 520 
P.2d 806 (1974).

In Hie absence o f such un examination 
there is no evidentiary basis for a waiver 
decision. R J .C . v. S late, Sup. Ct. Op. No. 
1022 (Filo No. 2038). 620 P 2d 806 (1974); 
J.W .H. v. State,Sup. Ct. Op. No. 1708(File 
No. 3812), 593 P.2d 227 (1978).

The record  must d isclose the exis­
tence und eva luation  o f the ava ilab le  
children's treatment p rog ram s in all 
future cases in order to establish thn 
validity o f the hearing. R J .C . v. State, 
Sup. Ct. Op. No. 1022 (File No. 2038). 520 
P.2d BOG (1974).

Tho constlluUona l p rerequ isites fo r 
u va lid  wuiver o f juven ile  cou rt 
treatment ore reflected in Rule o f Chil­
dren's Procedure 3 which guarantees the 
child a hearing before the children'a court 
judge alter adequate notice thereof, coun­
sel at the hearing who has had accec., to 
records and rcporta relevant to issues 
before the court, and a statement o f 
reasons accompanying the waiver order, 
In re P .H ., Sup. C l. Op. No. 857 (Filo No. 
1538), 504 P.2d 837 (1972).

Compliance with R u le  c f Ch ild ren ’s 
P rocedure 3(h) Is essential to insure 
that lhe waiver hcuring is not a "mere 
ritua l" and to provido a meaningful busi3 
for review. R J .C . v. Slate, Sup. C l. Op. No. 
1022 (F ile No. 2038), 520 P.2d 806 (1974).

The w aiver hearing is a c ritica lly  
im portant stage in crim ina l prn- 
cccdings against a child. In re P.H., Sup. 
CT. Op. No. 857 (File No. 1538), 604 P.2d 
837 (1972).

At stoke at u child's waiver hearing is 
(ho statutory promise o f special 
rehabilitative treatment in lieu o f tho 
harsher sanction o f criminal conviction. 
Because the consequences o f waiver are 
grout, the hearing must measure up to the 
essentials o f due process and fair 
treatment. In re P.H., Sup. C l. Op. No. 857 
(File No. 1538). 504 P.2d 837 (1972).

The invcstigulinn at u waiver 
hearing ennnot be a mere ritu a l. In re 
P H., Sup. Ct. Op. No. 857 (File No. 1538), 
601 P.2d 837 (1972).

There must be u hearing which mca- 
surca up to the essential o f  due process 
und fa ir treatment. R J .C . v. State, Sup. 
Ct. Op. No. 1022 (File No. 2038), 520 P.2d 
806 (1974); J.W .H . v. Stale, Sup. Ct. Op. 
No. 1708 (File No. 3812), 583 P.2d 227
(11)78).

The right o f con fron tation  applies to 
children's proceedings in which Hit- child is 
c'uarged with misconduct for which lie may 
lie incarcerated. In re P.H., Sup. Ct. Op. 
No. 857 (File No. 1538), 504 P.2d 837 
(19721.

W aiver w ithout hearing k  denia l o f 
due process. — To waive children's court 
jurisdiction without a hearing or opportu­
nity for adversary prcsentotion is u denial 
o f fair process. In re P H., Sup. C l. Op. No. 
857 (File No. 1538), 504 P.2d 837 (1972).

As is w aiver w ithout substantia l evi­
dence o f  unamcnnbilily lo  treatment.
— To waive children's court jurisdiction 
without substantial evidence having been 
presented that the child is unamenable to 
juvenile rehabilitation programs is denial 
o f fa ir process. In re P.H., Sup. C l. Op. No. 
857 (File No. 1538), 501 P.2d 837 (1^72).

The p rop e r standard o f p ro o f as to 
tho amenability o f a mine) to treutment is 
the "preponderance o f the evidence" stan­
dard. In re F.S., Sup. Ct. Op. No. 1756 (File 
No. 4015), 586 p.2d 607 (1978).

P robab le  cause determ ination 
cannot be based un hearsay testimony.
— The probable cause determination o f a 
court at a wuiver hearing concerning juve­
niles cannot he haHed upon hearsay testi­
mony. In re P.H., Sop. Ct. Op. No. 857 l File 
No. 1538). 604 P.2d 837 (1972).

Exclusion o f testimony held p roper.
—  Although prolTered testimony was 
relevant to the amenability issue, the 
superior court did not abuse ils discretion 
in excluding it because its prejudicial 
impact outweighed its probative value. In 
re F . " , Sup. C l, Op. No. 1756 (File No. 
4016), 586 P.2d 607 (19781.

Insu ffic ient evidence, — Where tho 
court hud little information concerning tlie 
probable cause o f the minor's delinquent 
behavior, it wus aware only o f tlie nature 
o f the ofTcnses, o f tlie fuel that the minor 
was apparently not in need of funds, and of 
his statement Hint he regarded tlie com­
mission o f the crimes as a game, this infor­
mation wus insufficient to satisfy the 
requirements o f this subsection. D.H. v. 
Stute, Sup. C l. Op. No 1396 (File No. 
2837), 561 P.2d 291 (19771.

Wuiver hearing did not comply with 
Hie gtnndnrds set fo rth  In this section 
and Rule of Children’s Procedure 3. R J .C . 
v. Stale, Sup. Ct. Op. No. 1022 (File No. 
2038), 520 I>.2d 806 (19741.

T ria l court's conclusion thu l m inor 
wus amcnublu to treatment was abuse 
o f discretion. — See In re F S., Sup. Ct. 
Op. Nu. 1756 (File No. 4015), 58G P.2d C07 
(1978).
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Prosecution fu r joy rid ing . One 

under 18 years ul uge could lie 'lunged, 
p ro-icu lid mid scnlcmcd in llu- dial m l 
m u ll, as an adult, fur a misdemeanor vio- 
laliun u f Alaska's "joyrfdilig" s la lu le . 
farmer AS 2's ,1501 Ol.i), hefure there li.ul 
lieen an order hy the superior court 
waiving the latter court's juvenile jurisdic­
tion. S late v G .I. U., Sup. Ct. Op. No I7«fi 
(Kile No. 2u78i. 51)0 l».2d 65 (19791.

Applied in State v. Jensen, C l. App. Op

No. 126 (Kile No 58791, 650 l ‘ .2d 422 
119621.

Quoted in Henson v Stale, Sup Ct. Op. 
No 1590 I Kile No. 3024). 576 l»2d 1352 
11978).

(Jili'il in E .L .l. e .S ta le ,Sup.C t.Op . No. 
1540 (Kile No, 337 *1, 572 !>.2d 787 (19771; 
S late v. R.H., Ct. App. Op. No. 375 (Kile 
No 77081, P.2d 11984); Brower v. 
S ta le ,C l. App. Op. No. 381 (Kile No.7«lfi), 

P.2d (1984).

Sec. 47.10.070. llenrings. The court may conduci the hearing in an 
informal manner in the courtroom or in chambers. hearing may be 
held before u young adult advisory pnnM in accordance with AS 
47.10.075. The court hull give notice of the htarir>r »o the department 
and it may send a r, - rescntative to the hearing. The court shall also 
transmit a copy of the petiti jn to the department. The representative 
of the department may also he heard at the hearing. The public shall 
be excluded from the heuring, but the court, in its discretion, may 
permit individuals to attend a hearing, if their attendance is compat­
ible with the best interests of the minor. Nothing in this section may 
be applied in such u way as to deny a child's rights to a public trial and 
to u trial byjury. <S 10(1) urt 1 ch 145 SLA 1957; am 5 1 ch 49 SLA 1966; 
am § 53 ch 71 SLA 1972)

C ross references, — For waiver 
hearings, see AS 47.lfl.OGO.

Editor's notes. — John Due v. Stale. 
Sup. Ct. Op. No 707 (File No. 1240), 487

P.2d 47 (19711 and HI.H v. State, Sup. Cl. 
Op. No. 706 (Kile No. 1156), 487 P.2d 27 
(1971), cited below, wo1- decided prior lo 
the 1972 amendment 11 this section.

NOTES TO DEC IS IONS

Constitutiona lity . — See In re tiunll, 
387 U.S. 1, 87 Sup Ct. 1428. 18 l „  Ed 2d 
527 (1967), discussing due process require­
ments in juvenile delinquency pro­
ceedings.

Constitutional requirements apply 
to ch ild ren . It l.lt v. State, Sup. C l. Op. 
No. 706 (F ile No. 1156), 487 !\2d 27 
(19711.

lienee , sla tes must a ffo rd  juvc is  
due p rocess o f  law  in delinquency p ro ­
ceedings Unit might result in the child's 
incarceration, und accordingly juveniles 
lined lie uMuidcd lhe right to he rep­
resented hy counsel, must he given proper 
and lonely mil ice, must he given the rigid 
o f cnnliniitatinn iiinl crossex.iminnliuu o f 
witnesses, and afforded the privilege 
against se lf iiimininntioit. John Doe v. 
State,Slip Ct.Op No. 7 0 7 (F ileNo 24111, 
487 I ’ .2d 4 7 (19711.

While the U.S. Supreme Court has not

held that children must be ufforded due 
process rights in the prc-adjudiration 
stages o f the juvenile process, the Alaska 
supreme court believes that due process 
safeguards are necessary not only at the 
adjudicative hearing, hut nl any stage 
which may result in deprivation o f tho 
child's liberty. John Doe v. Stale. Sup. Ct. 
Op. Nu. 707 (File No. 2240), 487 P. 2d 47 
(19711.

The extension lo  ch ild ren o f 
fundamental constitutional rights does 
not mean a total substitution o f the uilult 
criminal model for the present children's 
m arl system. John Doe v. S late, Sup. C l. 
Op. No. 707 (File No. 1240), 487 l ‘ .2d 47 
(197)).

The prob lem s o f pre-adjudication 
trca lm eiit o f juven iles nre unique lo lhe 
juvenile process; hence, what ia held with 
regard to the procedural requirements at
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the adjudicatory stage has no necessary 
applicability to other steps o f the juvenile 
process. John Doe v. S late, Sup. Ct. Op. 
No. 707 (F ile No 1240), 487 P.2d 47 
(1971).

I)uc process standards must be 
observed at a dctci.don inqu iry  since it 
may result in the deprivation o f the child's 
liberty. Due process requires at the very 
least that detention oracrs be based on 
competent, sworn testimony, that the child 
have tho right lobe represented by counsel 
at the detention inquiry, and that the 
detention order state with particularity 
the facts supporting it. John Doe v. State, 
Sup. C l. Op. No. 707 (F ile No. 12401, 487 
P,2d 47 (1971).

Incarceration , when applied to ch il­
d ren, is a taking o f  lib e rty  under the 
14th amendment, regardless o f 
benevolent-sounding labels. R l,R  v. State, 
Sup. Ct. Op. No. 706 (F ile No. 11561, 487 
P.2d 27 (19711.

The due process clause o f lhe 14lh 
amendment applies when a child is 
charged with misconduct for which he may 
be incarcerated in an institution, 
regardless o f the labels o f the adjudication 
and institution, so the child is entitled to 
notice o f churgcs, counsel, confrontation 
and cross-examination, and (ho privilege 
againsl self-incrimination. K l.R  v. State, 
Sup. Ct. Op. No. 706 (F ilo No. 11561, 487 
P.2d 27 (1971).

The right to grand ju ry  indictment is 
not so fundamental that due process is 
olTendcd by alternate methods for 
instituting children’s proceedings where 
the child is charged with having violated n 
criminal statute. John Doe v. State, Sup. 
Ct. Op. No. 707 (File N ). 1240), 487 P.2d 
47 (1971).

Children who are charged wilh acts 
which would he chargeable only by grund 
jury indictment, i f  committed by an adult, 
need not be indicted by n grand ju ry . John 
Doe v. State, Sup. Ct. Op. No. 707 I File No. 
1240). 487 P.2d 47 (1971).

Child ren are constiliitiunu lly enti­
tled to ju r y  triu l in (he udjudicutivo 
singe o f  ll delinquency proceeding. 
However, due to the uniqueness o f some 
facets o f the procedures governing chil­
dren’s courl proceedings and the potential 
damage which may accrue to the child hy 
u public tr ul, the child should first consult 
wilh his counsel and his parents or guard­
ian when appropriate, and then affirma­
tively assert the right lo u tria l by jury 
before it is finally granted R l.R  v. Stale, 
Sup. Ct. Op. Nu. 706 (F ile No. 1156), 487 
l ’ .'Jd 27 (19711. Ilu l see McKeiver v.

Pennsylvania, 403 U.S 528, 91 S. Ct. 
1976, 29 I,. Ed. 2d 647 >19711. in which i l 
was held Unit triul by jury in the juvenile 
court's udjudicative stage is not a 
constitutional requirement.

Whenever a child In u delinquency pro­
ceeding is charged with acts which would 
he a crime, subject to incarceration if 
committed hy an adult, Alaska Const., art. 
I, 9 11, guarantees him the right to ju ry 
trial. To the extent In re White, Sup. Cl. 
Op. No. 507 (File No. 10131, 445 P.2d 813 
11968) (subsequently overruled, in re O.K.. 
Sup. Ct. Op. No. 7 9 6 1 File Nos, 1627, 1054, 
1674), 497 P.2d 914 (1972l| is inconsistent 
with this opinion, it is overruled. It l.lt v. 
Stale, Sup. Ct. Op. No. 7061 File No. 1156), 
487 P.2d 27 (1971).

The purposes o f the right to ju ry  tria l, 
such as protection against the corrupt or 
overzcalous prosecutor and against the 
compliant, biased, or eccentric judge, 
apply as much in children's cases as in 
adults' cases. IlLR  v. State, Sup. C l. Op. 
No. 706 (File No. 1156). 487 P.2d 27 
(1971).

I f  (ho child waives ju ry  tria l, the 
state may not requ ire it, hut jury (ria l 
shall be provided only on deniund. R l.R  v. 
Stale, Sup. Ct. Op. No. 706(F ileNo. 1156), 
487 P.2d 27 11971).

Thu Hammonds test of wuiver 
lliamtnonda v. State, Sup Ct. Op. No, 483 
(File No. 828), 442 P.2d 39 (19 f ” 'l, applies 
to infants us well os adults. V “  conse­
quences o f uppliculian will difier for 
infants, because some decisions can he 
"knowingly und intelligently" made only 
hy pursAns uf fu ller knowledge und matu­
rity. An infant not advised by an attorney 
could make few knowledgeable and intelli­
gent decisions ubuut whether to wuivo 
rights injudicial proceedings. On tlie olliei 
hand, in ureas where un adult ordinarily 
delegates to his ulturney decision-making 
authority, us in deciding whether tu object 
to introduction uf evidence, the compe­
tence o f the ulturney rather tliun of the 
client generally determines whether 
waivers satisfy the Hammonds criteria. 
R l.R  V. Stale, Sup. Ct. Op. No. 706 (File 
Nu. 1156). 187 P.2d 27 (19711.

The right lo  counsel extends to ch il­
d ren charged with delinquency. R l.R v. 
State,Sup. Ct. Op. No 706 (File No. 1156), 
487 i ’ .2d 27 I ’.J71).

A juvenik must be afforded the right tu 
be represented by counsel ut the delin­
quency proceeding, and a denial of that 
right violates due process. John Doc v. 
Stale,Sup. Ct. Op. No. 707 (File No. 12401, 
•187 I ’ 2d 47 0  9711
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Right In rv ilM lllllllIc  lime In p repare 
fo r Iriu l. — It is unquestionable that the 
right to the assistance u f cnunscl of 
necessity includes thecancomitont right to 
hove a reasonable time in which lo prepare 
fo r  trial. John Doe V. Slate. Sap C l. Op, 
No 707 (File No. 1210), -187 I ’ 2d 17 
(1971).

While un adult defendant in n criminal 
case must he brought lo trial within a rea­
sonable time, due process require i that he 
may not be brought to trial too soon. He 
must be given a reasonable time to consult 
with his counsel and lo prepare his 
defense. John Doe v. State, Sup Cl  Op. 
No. 707 I File No. 1240). 487 P.2d 47 
(1971).

This section p rovides fo r  the exclu ­
sion o f  lhe pub lic from  ch ildren's 
hearings. R l.R  v. State, Sup. Ct. Op. No. 
706 (F ile No. 1156), 487 P.'2d 27 (19711.

Rut such p rovision  invo lves on ly 
persons whose presence is not desired 
hy child. — The area o f discretion in lhe 
rule, where the court may refuse lo open 
the hearing, involves persons whose 
presence is not desired hy the child. ItI.K  v. 
Si sic, Sup. Ct. Op. No. 706 (File No 1156), 
48 . P.2d 27 (1971).

It is .->0 nhuse o f discretion for tho court 
to refuse h-bnilluncc lo individuals whose 
presence is favored hy the child, except in 
special circoms- mces such as tlie 
unavailability o f a cour'room suffi^'cally 
large to hold a ll (he individuals whose 
presence is suuglil. R l.R  v. State, Sup. C l. 
Op, No. 706 (File No. 1156), 487 P.2d 27 
(1971).

I f  the child or his guardian ud litem

wants the press, friends, or others lo  he 
flee to attend, then the hearing must be 
open to them. R l.R  v. Slate, Sup. Ct Op. 
No 706 (File No. 11561, 487 l'.2d 27 
, 19711.

As children are guaranteed tho right 
to u public tria l by the A lasku Consti­
tution. R l.R v. State, Sup. Ct. Op. No. 706 
(File No. 1156), 487 P.2d 27 (1971).

Due process requires that children have 
(he right to a public triul by ju ry where 
they ere charged wilh acts which would be 
a crime ifemnmitted by an adult. John Doe 
v. State, Sup C l. Op. Mo. 707 (File No. 
1240), 487 F.2d 47 (19711.

The fundamental constitutional right o f 
public trial by ju ry  must bo afforded chil­
dren in delinquency adjudication pro­
ceedings, in spite o f the possible 
interference wilh the benevolent motives 
o f the children’s court system which have, 
in the past, justified denial o f those rights. 
John Doe v. State, Sup. Cl. Op. No. 707 
(File No. 12101, 487 I ’ .2d 47 (1971).

The reusons for lhe constitutional guar­
antees o f public trial apply as much to 
juvenile delinquency proceedings n3 to 
adult criminal proceedings. R l.R  v. Stale, 
Sup. Ct. Op. No. 706 (File No. 1156), 487 
l ‘ .2d 27 (1971).

Delinquency must he proved beyond 
u reasonable doubt under the due pro­
cess clause of the 14th amendment. RLR v. 
Stale, Sup. Ct. Op. No. 706 (File No. 1156), 
487 I*.2d 27 (1971).

Cited in In re P.N.. Sup C l Op. No. 
1127 (F ile No. 21911, 533 P.2d 13 (1976); 
M O W. v. Statu, Ct. App. Op. No. 95 (File 
No. -1846), 645 P.2d 1229 (1982).

C o lla te ra l references. — Power of juvenile delinquency proceedings, 43 
juvenile court to require testimony by chil- AI.R2J 1128.
drerr, 151 AI.R 1229. Degree o f proof in juvenile delinquency

Applicability o f rules o f evidence in proceedings, 43 ALH2d ! 138.

Sec. ‘17,10.075. Young adult advisory panels, (u) Unless the 
minor objects, tlie court may select a young adult advisory panel to 
hear the case and advise the court or a recommended judgment and 
order. The court may consider any of tlie panel recommendations in 
making ils judgment and order in the case.

(hi T.'.o principal of each high school shall submit annually to the 
court a list of the students enrolled in grades 10, 11 and 12. The court 
shall determine the method of selecting the members of each panel.

(c) A student shall he excused Irom attending school while serving 
as a panel member. A student, may not serve more than once each year on a panel.

(d) A student shull be excused from service as a panel member if the 
student submits a written request to the cow I indicating the reason for 
not wishing to serve. (§ 2 ch 49 SLA 1966)

Legislative h istory reports. — For
report on ch. 49, SLA 1966, see 1966 House 
Journal, p. 62.

Sec. 47.10.080. Judgments and orders, (a) The court, at the con- 
clusii i or the hearing, or thereafter as the circumstances of the case 
may squire, shall find and enter a judgment that the minor is or is not 
uclinquent or a child in need of aid.

(b) I f  the court finds that the minor is delinquent, it shall
(1) order the minor committed to the Department of Health and 

Social Services for a period of time not to exceed two years or in any 
event extend past the day the minor becomes 19, except that the 
department may petition for and the court mey grant in a hearing (A) 
two-year extensions of commitment which do not extend beyond the 
child’s 19th birthday if the extension is in the best interests of the 
minor and the public; and (B) an additional one-year period of supervi­
sion past age 19 if continued supervision is in the best interests of the 
person and the person consents to it; the department shull place the 
minor in the juvenile facility which the department considers appropri­
ate and which muy include a juvenile correctional school, detention 
home, or detention facility, the minor may be released from placement 
or detention and placed on probation on order of the court and may also 
be released by the department, in its discretion, under AS 47.10.200;

(2) order the minor placed on probation, to be supervised by the 
department, and released to the minor’s parents, guardian, or a suit­
able person; if thu court orders the minor placed on probation, it may 
specify the terms and conditions of probation; the probation may be for 
a period of time, not to exceed two years and in no event extend past 
the day the minor becomes 19, except that the department may petition 
for and the court may grant in a hearing

(Al two-year extensions of supervision which do not extend beyond 
the child’s 19th birthday if the extension is in the best interests of the 
minor und the public; und

(B) an additional one-year period of supervision past age 19 if thu 
continued supervision is in the best interests of tho person and the 
person consents to it;

(3) order thu minor committed to the department and placed jin 
probation, to he supervised by the department, and released to the 
minor’s parents, guardian, other suitable person, or suitahlc 
nondelenbon setting such as a family home, group care facility, or child 
care facility, whichever Hie department considers appropriate to imple­
ment 111 > treatment plan of the predisposition report; if the court orders 
the minor placed on probation, it may specify the terms and conditions
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of probation; the department may transfer the minor, in the minor's 
best interests, from one of the probationary placement settings listed 
in this paragraph to another, and the minor, the minor’s parents or 
guardian, and the minor's attorney are entitled to reasonable notice of 
the transfer; the probation may he for a period of time, not to exceed 
two years and in no event extend past the duy the minor becomes 19, 
except that the department may petition for and the court may grant in a hearing

(A) two-year extensions of commitment which do not extend beyond 
the child’s 19th birthday if the extension is in the best interests of the 
minor and the public; and

(B) an additional one-year period of supervision past age 19 if the 
continued supervision is in the best interests of the person and the 
person consents to it; or

Ml order the minor to make suitable restitution in lieu of or in 
addition to the court's order under (1), (2) or (3) of this subsection,

(5) order the minor committed to the Department or Health and 
Social Services for placement in an adventure-based education pro­
gram established under AS -17.21.020 with conditions the court con­
siders appropriate concerning release upon satisfactory completion of 
the program or commitment under (1 ( of this subsection if the program 
is not satisfactorily completed.

(c) I f  the court finds that the minor is a child in need of aid, it shall
(11 order the minor committed to tlie department for placement in an 

appropriate setting for a period of time not to exceed two years or in any 
event past the date the minor becomes 19 years of age, except that thu 
department may petition for und the court may grant in a hearing (A) 
two-year extension!, of commitment which do not extend beyond the 
minor's 19th birthday if the extension is in the best interests of the 
minor and the public; and (B) un additional one-year period of supervi­
sion past age 19 if the continued supervision is in the best interests of 
lhe person and the person consents to it; the department may transfer 
the minor, in the minor's best interests, from one placement setting to 
another, and the m.n>.”  the minor's pirents or guardian and the 
minor's attorney are eniit'ed to reusonunlu notice of the transfer;

(21 order the minor released to the minor’s parents, guardian, or 
some other suitable person, and, in appropriate cases, order the 
parents, guardian, or other person to provide medical or other care and 
treatment; if the court releases the minor, it shall direct the depart­
ment lo supervise the care and treatment given to the minor, but the 
court may dispense with the department's supervision if the court finds 
that the adult to whom the minor is released will adequately care for 
the minor without supervision; the department's supervision may not 
exceed two years or in any event extend past the date the minor reaches 
age 19, except that the department may petition for and the court may 
grant in a hearing

(A) two-year extensions of supervision which do not extend beyond 
the minor's 19th birthday if the extension is in the best interests of the 
minor and the public; and

(Bl an additional one-year period of supervision past age 19 if the 
continued supervision is in the best interests of the person and tlie 
person consents to it; or

(3) by order, upon a showing in the adjudication by clear and 
convincing evidence that there is a child in need of aid under AS 
47.10.010(a)(2) as a result of parental conduct and upon a showing in 
the disposition by clear and convincing evidence that the parental 
conduct is likely to continue to exist if there is no termination of 
parental rights, terminate parental rights and responsibilities of one or 
both parents and commit the child to the department or to a legally 
appointed guardian of the person of the child, and the department or 
guardian shall report annually to the court on efforts being made to 
find a permanent placement for the child.

(d) An order issued under Ic) (3! this section authorizes the com­
missioner of health and social serv ...,es or a designee or the guardian of 
the person of the child to consent to the adoption of the child.

(e) If the court finds that the minor is not delinquent or a child in 
need of aid, it shall immediateiy order the minor released from the 
department's custody and returned to ' he minor's parents, guardian, or 
custodu-i, und dismiss the case

(f) A minor found lo be delinquent or a child in need of aid is a ward 
ol the state while committed to the department or the department has 
tlie power to supervise the minor's actions. Tlie court shull review an 
order made undur <b) or (c)(1) or (2) of this section annually, and may 
review the order more frequently to determine if continued placement, 
probation, or supervision, as it is being provided, is in the best interest 
of the minor and the public. The department, the minor, the minor’s 
parents, guardian, or custodian are entitled, when good cause is shown, 
to a review on application. If the application is granted, the courl shull 
afford these parties and their counsel reasonable notice in advance of 
the review and hold a hearing where these parties and their counsel 
shall be afforded an opportunity to be heard. The minor shall be 
afforded the opportunity to be present al the review.

(g) No adjudication under this chapter upon the status of a child may 
operuto to impose nnv of the civil disabilities ordinarily imposed by 
conviction upon a criminal charge, nor may u minor ufterward be con­
sidered a criminal hy the adjudication, nor may the adjudication be 
afterward deemed a conviction, nor may a minor be charged with or 
convicted of a crime in a court, except as provided in this chapter. Tlie 
commitment and placement of a child and evidence given in the courl 
are not udinissihlc as evidence against the minor in a subsequent case 
or proceedings in uny other court, nor does the commitment and 
placement or evidence operate to disqualify a minor in a future civil 
service .ixamiimtion or appointment in the stale.
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(III The (Icpmtini'nl shall pay all court costs incurred in nil pro­

ceed mgs in connection with the adjudication of delinquency under this 
chapter, including hearings which result in the release uf the minor.

(i) A minor, the minor's parents or guardian acting on the minor's 
hehalf, or the department may appeal u judgment or order, or the stay, 
modification, setting uside, revocation, or enlargement of a judgment 
or order issued by the court under this chapter, 

tj) I Repealed, 5 ItJcIi 63 SLA 1977.]
(k> In making its order under (c) of this section, the court shall 

consider the fact, if it is a fact, that the minor was being provided 
treatment by spiritual means through prayer in accordance wilh the 
tenets and practices of a lecognized church or religious denomination 
by an accredited practitioner of the church or denomination. (§ 10(k 
art I ch 145 SLA 1957; am § 2 ch 110 SLA 1960; am § 2 '.n 118 SLA 
1962; am Ii 1 ch 40 SLA 1967; am §§ 1— 1 ch 27 SLA 1970; am §5 12—15 
ch 245 SLA 1970; am § 6 ch 104 SLA 1971; um §§ 6, 7 ch 1 SLA 1972; 
am §§ 1,2 ch 125 SLA 1974; am S§ 1*1— 18,29 ch 63 SLA 1977; am § 6 
ch 86 SLA 1979)

C ross references. — For the slundurd 
of proof for findings under this section, see 
Children’s Rule 21, Alaska Rules of Court 
Sec also, Children's Rules 22 and 23.

Editor's notes. — Section 31, ch. 63, 
SLA 1977 ,provides:"Section |C o flli is  Act 
has the effect o f adding to . le court's 
responsibilities when holding a review 
under Rule 28, Alaska Rules o f Children's 
Procedure, by requiring the court lo hold a 
hearing upon a showing o f good cause, give 
notice, and afford an opportunity to be 
heard."

Section 34, ch. 63, SLA 1977, in the first 
sentence provides: "The portions o f AS 
47.10.080(b) and (cl in secs. 15 und 16 of

this Act which specify the length of 
comm '.ment lo the department or proba­
tion >it supervision by the department are 
applicable lo those minors alTectcd under 
fanner AS 47 .10.080<b», (c) and (j) before 
the effective date of this Act (August 26, 
19771 so that the commitment, probation 
or super* ision or minors hy the depart­
ment before the effective date o f this Act 
(August 26, 1977) shall continue, hut muy 
not exceed two years from tho effective 
date o f this Act (August 26, 1977) unless 
two-year extensions have been granted by 
the cuurl under this Act." Subsection (jl o f 
AS 47.10.080 wus repealed hy 5 29, ch. 63, 
SLA 1977.

NOTES TO DEC ISIONS

Each category o f ch ild ren inundates 
d ifferences regarding content u f d is­
positional o rde rs . — Alaska's pertinent 
stuhilury provisions and prucedural rules 
distinguish between categories of children 
for purposes o f administering Alaska chil­
dren's laws, O f controlling significance is 
lliu l each class or category mandates dis­
tinct differences regarding the permissible 
content o f any dispositional order the trial 
courl can enter. In re A Minor Child, Sup. 
Ct. Op No. 737 I Pile No. 15241, 190 I ' 2d 
658(19711 

Where a delinquent child wus sen- 
tcnccd fo r a fixed time period mid 
ordered lo  an m lult institution, this

amounted lo  n penal sentence us opposed 
to the juvenile disposition required under 
subsection Ib llD . B.A.M. v. Stale, Sup Ct. 
Op. Nu. 1104 (P ile No. 2144), 528 P.2d437 
(19741.

C ourt ennnot place child In partic- 
u la r institution. — Under tins section as 
amended, the court nu longer bos discre­
tion lo order the delinquent child placed in 
a part u lar institution. The courl only has 
m illion V to commit the child to the 
department, which then places the child 
BA M - v, Slate, Slip Ct Op. No. 1104 
(P ile Nu. 21441, 528 P.2d 437 (19741; A A 
v. Stute, Sup. C l. Op No 1181 (Pile No 
24001, 538 l'.2U 1004 (1975).

•N
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A( i r i iy  to o rd e r ptucemcnt o f  do- 
liiiquew child. — In enacting paragraph 
(h)(3), the legislature intended for the 
department, not the court, to make the 
decisions concerning placement o f the 
minor. Slate, Dep t o f Health & Social 
Sorvs. v. A.C., Ct. App. Op. N< "’ 84 (File 
No. 7643), P.2d (1984).

Paragraph lbK3) o f this section provides 
the court oulhority to order the delinquent 
minor placed on probation to the Deport- 
ment o f Health and Social Services; it is 
then up to the department to determine 
whether the minor should be placed with 
his purcr.is or in another setting. State, 
Dep'l o f Health & Social Servs. v. A.C., Ct. 
App Op. No. 384 (P ile No. 7643), P.2d 

(19841.
Review o f  p lacement decision. — The 

superior court has the authority to review 
the decision ’ the department lo  deter­
mine i f  the placement is in the best inter­
est o f the minor, but in reviewing a 
decision o f the department, the superior 
court may not substitute its judgment for 
the judgment o f the department; since the 
legislature has committed the decision of 
placement to the department's discretion, 
the question for the court is whether the 
agency abused its discretion. Stale, Dep't 
of Health & Social Servs. v. A.C., Ct. App. 
Op. No. 384 (F ile No. 7643), P.2d 
(1984).

•Jurisdiction dependent upun age o f 
o ffende r a t time o f  act. — Juvenile ju ris­
diction o f the superior court in delin­
quency proceedings is dependent upon tb 
age o f the olTendur a t tlie time o f the del; 
qucnt acts. Henson v. Stale, Sup. Ct. Op. 
No. 1590 (File No. 3024), 576 P.2d 1352
(1978).

Where a  delinquent child was under 
the age o f 18 at the time the acts o f 
delinquency were committed, he is 
considered a m inor for the purposes o f 
adjudication and disposition. B.A.M. v, 
Stale, Sup. Ct. Op. No. 1104 (Pile No. 
2144), 528 P.2d 437 (1974).

Option nvnilublc to prosecution 
absent wuiver under AS 47 .10.060(a). — 
A proceeding in children's court, which is 
limited to he dispositions set forth in AS 
47.10.080(b), is the only option uvailahlo 
to the prosecution absent waiver under AS 
47.10.060(a), and the standards estab­
lished in thul section are sufficiently clear 
to prevent arbitrary enforcement. M.O.W. 
v. S late, C l. App, Op. No. 95 (P ile No. 
48461, 615 P.2d 1229 (1982).

One who committed n crime when 18 
y *irs o f  ngc cou ld he c rim ina lly  p rose­
cuted, as un adu lt, when he hud been

previously adjudged u delinquent minor 
und the courl hud retained supervisory 
jurisdiction over him until age 19. Henson 
v. Stale, Sup. Ct. Op. No. 1590 (P ile No. 
3024). 576 P.2d 1352 (19781.

Section is maximum sentencing stat­
ute. — Statutes requiring release upon a 
specified birthday are, in cfTect, maximum 
sentencing statutes. Davenport v. 
McGinnis, Sup. C l. Op. No. 1049 (File No. 
19421, 522 P.2d 1140 (1974).

Sentence reduction to ID years o f  age 
not retroactive . — There was nothing in 
the amendatory legislation to this section 
that indicated an intention that the sen­
tence reduction should operate 
retrospective1 v Davenport v. McGinnis, 
Sup. Ct. Op. No. 1049 (P ile No. 1942), 522 
(•.2d 1140(19741.

There is no con flict between subsec­
tion (b id ) nnd AS 47.10.0G0(d). In re 
F.S., Sup. CL Op. No 1756(F ile  No. 4015), 
586 P.2d 607 (1978).

Age 20 is the p rop e r age fo r  
determ ining whether a m inor is 
umcnablu to treatment. In re P S .  Sup. 
Ct. Op. No. 1756 (Kile No. 4015), 586 P.2d 
607(1978).

The inconsistency between AS 
47.10.060(d) and subsection (b i ll)  o f (his 
section that existed prior lo  the 1977 
amendments to these sections la s  been 
eliminated in thul AS 47.10.060 (d) now 
- - ovidcs lliu l the determinati* e age is 20 
and subsection (b i ll) prov'ues that the 
maximum limitation o f confinement of 
minors is 20. In re F.S., Sup. Ct. Op. No. 
1756 (Filo No 4015), 556 P.2d 607 (1978).

B inding advance consent to 
treatment. — In order to give effect to the 
legislature's intent that a court may con­
sider treatment until age 20 in 
determining waiver o f juvenile jurisdic­
tion, it is nocessur; that the judge be able 
to evaluate at the time o f the waiver 
hearing whether the juvenile will in fact 
he availublu for treatment. It  is not pos­
sible for the judge tu know this unless the 
child can give binding consent a l the tune 
of the hearing. Stule v. F.L. A., Sup. Ct. Op. 
No. 2041 (P ile No. 43331. 608 P.2d 12 
(1980).

A minor may hiiulingly consent to an 
additional period o f supervision us pro­
vided by subsection (b)l 11 o f this section. In 
determining the elfect to he given to such 
consent, the court should consider the age 
nnd maturity o f the juvenile und whether 
he has the advice o f counsel. To protect a 
minor from making « decision udverse lo 
his own interests, a g.-urdian ad litem muy 
be appointed. S late v. F.L.A., Sup. Ct. Op.

•10
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The portion ol lhe opinion i ii hi re I S . 
Sup. f t  On No. 175(5 (Kile No. -1(1151. 586 
I* 2*1 (i()7 119781 that In Id thul ii minor in 
a wuiver hearing could not give a binding 
advance consent to treatment beyond age 
19 was mistaken. State v. F.L.A., Sup. Ct. 
Op. No. 2041 (Fne No. 43331, 608 K2d 12 
119801.

While i l i i  true, as indicated in in re 
F S . Sup. Ct. Op. No. 1756(File No. 40151, 
586 P.2d 607 i 1978l, thul the statute con* 
templates that the determination o f the 
additional period or treatment he made 
after the initial hearing, such an intent 
does not mandate that an udvance consent 
to treutment given by the minor may not 
be regarded as binding. Slate v. F.L.A., 
Sup. Ct. Op. No. 2041 (File No. 43331, 608 
P.2d 12(19801.

The low er c ou rl e rred  in c*>"''dering 
the pu rported  consent r '  r  In on 
uddilinnul yen r o f supc ccuuse;
l l )  the minor could with onscnl
upon Touching majority 21 even 
assuming thu minor's con. .Id not lie 
wit. drawn, subsection lli ll 11 requires that 
the department petition the cuurt and that 
addition. ', commitment he in the minor's 
host interests before tlie cuurt hus jurisdic­
tion lo order the additional one-year 
period. In rc K.S., Sup. C l. Op. No. 1756 
(F ile No. 40151, 586 I* 2d 607 119781.

Subsection (h i ll)  requires thot the 
department petition for on additional 
one-yeur period o f supervision and that 
continued supervision lie in thu best inter­
ests of thu minor before the court may 
order an udditiunul year. Thus, a minor's 
prospective concent to additional supervi­
sion is not u material factor unless the 
other two conditions o f the statute un­
fulfilled In re K.S., Sup. Ct. Op. No. 1756 
(F ile No. 40151, 586 IV2d 607 (19781 

This statute contemplates (hat the deci­
sion lo  extend thu period o f supervision lie 
made alder (lie initial liisposiljonal 
hearing. Tu give effect lo tlie minor's 
advance consent would thus lie contrary lo 
the apparent intent o f tho legislature In le 
F S., Sup Cl. Op. No. 175 6 1File No -lOISi, 
586 P.2d 607 ( I97HI.

T lie  cou rt must choose between 
eoin iuilm eiil lo  the Deportment o f 
l le a l lh  and Soein l Services und priihn- 
lion , and may not delegate the choice I . 
the D.-parlim-nt o f Health und Social Set- 
vices. This is n correct textual analysis, 
especially in light of the provision in sub­
section tha 1) fur subsequent court older 
for probation (..ll.nving placemen! or

detention. The legislature has clearly 
indicated its intent to place this choice in 
lhe hands o f the court, Ill-R  v. State, Sup. 
Ct. Op No 706 (F ile No. 1156), 487 P.2d 
27 09711,

C ou rt-ordered  p robation . — Proba­
tion cannot lie deemed court-ordered under 
subsection ih l o f this section unless it is 
directly ordered. It cunnol be "triggered” 
by u decision o f thu department that tho 
juvenile has successfully completed a reha­
bilitation program, even i f  the court judg­
ment states that institutionalization will 
end upon such successful completion. In re 
I. C. v. Slate, Sup. Ct. Op. No 2277 (File 
Nos, 4401, 4411), 625 P.2d 839 (1981).

The hearing judge erred by p lacing u 
de linquent child on p robn lion  until his 
20th b irthdny. B.A.M. v. Slate, Sup. Ct. 
Op No. 1104 (K ile No. 2144), 528 P.2d 437 
11974).

Petition neccssnry to extend p roba­
tion beyond 19th birthdny. — The supe­
rio r courl was without oulhority to extend 
probation beyond the delinquent child's 
19th birthday without a petition from the 
department to extend thu probationary 
period for an additional year. B.A.M. v. 
State, Sup. Ct. Op. No. 1104 (Kile No. 
2141), 528 I1.2d 437 (1974).

A m ino r who Iiu9 been adjudged u 
child in need o f  supervision fsec now 
child in need o f  u id | cannot be institu ­
tionalized under the Children's Code. In 
re A Miner Child, Sup. Ct. Op. No. 737 
(Kile No. 15241, 490 P 2d  658 (197D.

Where a runaway child is found lo  he a 
child in need o f supervision |sce now child 
in need o f nidi, not a delinquent minor, no 
legal basis exists for his incarceration. In 
re A Minor Child, Sup. Ct. Op. No. 737 
(Kile No. 15241, 490 P.2U 658 (1971).

Tho on ly  inslunee under A lnsliu ch il­
dren's low s nulltori/.ing instltu- 
llonu lizn liiin  o r  incurcerution is when 
(lie child has violated the law's o f the slule, 
or imy o f ils political subdivisions, and in 
(urn has been adjudged o u -nquent 
minor. In re A Minor Child, u- Ct. Op. 
Nu. 737 (F ile No. 1524), 490 P. 2d 658 
(19711.

The legislature lias nulhnrized institu­
tionalization only where lhe child is found 
lo lie a delinquent minor. In re A Minor 
Child..Sup. C( (Ip No. 7 3 7 1 File No. 15241, 
490 P.2d 658 (19711.

Pow er o f cou rt under subsection (c).
— Under subsection let o f Ibis section, the 
court is empowered to order the- minor 
committed to thu Deportment o f Health 
and Sncinl Services or order the minor 
di-i-M .1 la  Itis pnrenls, guardian, or some
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o ilie r suitable person. In re A Minor Child, 
Sup. C l. Op. No. 737 (F ile No. 1524), 490 
P.2d 658(1971).

T h e  Departm ent o f  Health and 
S oc ia l Services does not possess the 
au th o rity  to institutionalize uny m inor, 
including one who has been declared a 
child in need o f supervision Isee now child 
in need o f aid|, who has been committed to 
its custody. It is unreasonable to construe 
A laska children's statutes in a manner 
which would result in tho grant to the 
Department o f Health and Social Services 
o f broader powers o f commitment than 
possessed by the trial court. In re A Minor 
Child , Sup. Ct. Op. No. 737 (F ile No. 1521), 
490 P.2d 658(19711.

A  child " in  need o f  a id " appears lu 
be lhe functiona l equivalent o f  a 
"dependen t" ch ild  under AS 47.10.010 
us it existed pi' - r  to its 1977 amendment. 
In  re C.L.T., Sup. Ct. Op. No. 1866 (File 
No. 3607), 597 I ’ .2d 518 (1979).

P u ren lu l righ t to custody und 
con tro l is not absolute. —  While a 
p a re n t has a right to the care, custody and 
control o f his or her children, this right is 
not absolute, and "courts have become 
increasingly aware u f the rights o f chil­
dren.”  The Aloska legislature has struck a 
balance between these potentially 
competing rights by requiring the slate to 
prove its allegations hy clear and 
convincing evidence in parental rights ter­
mination cases. Once this burden o f proor 
hus been met, however, the statute man­
dates a termination. In re D.C., Sup. Ct. 
Op. No. 1862 (File No. 38-70), 592 P.2d 22
(1979).

Thu dlscrci'.au a llo tted n parent in 
the ndmin'-sirution o f  punishment is 
n o t unlim ited. C learly it does not extend 
to punishment regularly cuusing lhe "sub­
stantial physicnl harm" which under AS 
47.10.019(a)(2)(C) determines that u child 
is it. need o f uid. In re D.C., Sup. C l. Op. 
No. 1862 (M l? No. 3840), 592 P.2d 22 
(19791.

S ta tu to ry  provisions governing 
judgment*- nnd o rde rs term inating 
p u ren lu l rights have been changed. In 
order to terminate purcntul rights, the 
court must now find that the child is in 
need o f uid under AS47.10.U10(ui(2l as thu 
result o f purenlul conduct proved hy clear 
and convincing evidence and thul the 
parentul conduct is like ly to continue lo 
exist i f there is nu termination uf parental 
rights, proved ugnin by clear and 
convincing evidence, AS 47.10.0BUic)(3l. 
In re C.L.T., Sup. Ct. Op. No. 1866 (Kilo 
No. 36071. 597 P.2d 518 11 fr7.«l

In order lo terminate parental rights 
under this section, the court must find by 
clear and convincing evidence 11) thul 
there is a child In need o f aid under AS 
47.10.010loll2l as a result o f parental ^in­
duct, und 121 that ll.e parental conduct is 
likely to continue E.A. v. S late, Sup. Ct. 
Op. No. 2289 (File Nos. 4687, 48701. 623 
P ‘2d 1210(19811.

Under former AS 47.10 010(a )(5 ) and 
subsection (a) and former subsection 
(c,"3HD) of this section, in order to lormi- 
naL parental rights, the superior court 
was required to find ( I )  that the child was 
a "dcf>, ndent minor" und (2 ) that the 
parent hud demonstrated by her conduct, 
proved by clear and convincing proof, that 
she wus unfit tn continue to exercise her 
parental rights and responsibilities. In re 
C.L.T., Sup. Ct. Op. No. 1866 (F ile  No. 
36071, 697 P.2d 518 (19791.

Parent's impulsive p e rsona lity  
d iso rder not ground fo r term iiu ition o f 
rights. - -  Where after finding that child 
was in qccd o f aid, trial judge found that 
the pan.-nt "is likely to continue to demon­
strate i conscious disregard o f the obli­
gation owed by a parent to a child even 
after her release from incarceration 
because she suffers from un impulsive per­
sonality disorder," such finding wus insuf­
ficient to satisfy requirement o f c lear and 
convincing evidence that conduct leading 
to determination that child is in need o f 
aid is likely since un impulsive personality 
disorder itself is not conduci und thus, nut 
aground fur termination. Nadu A. v. Stute, 
Sup. Ct. Op. No. 2632 (F ile  Nos. 6546, 
6693), 669 P.2d 436 (1983).

Findings. — A finding that the 
parental conduct is likely to continue must 
bo mudo exuressly no thu record prior to 
ordering Ih i termination o f purenlul 
rights. E.A. v State, Sup. Ct Op. No. 2289 
(File Nos. 4187, 48701, 62 - P.2d 1210 
(1981).

Abandrm ucnt.— For cases construing 
former language ill subsection Ic) 
providing fur termination o f  parental 
rights and responsibilities when Inc child 
hud been abandoned, see DM . v. Stale, 
Sup. Ct. Op. No. 962 (File No. 18431, 515 
P .2d 1234 (19731; In re II J., Sup. Ct. Op. 
No. 1110 I File No. 21611, 630 P.2d 747
(1975); In re E J . (T.l, Sup. Ct. Op No. 
1348 (File Nu. 2775), 557 P.2d 112811976).

A rehubililtilion program  is not a 
common prz.eliec in the tria l courts 
absent approval bya representative of the 
stale. In re E.J. (T.l, Sup. Ct. Op No 1348 
(File No 27751 557 1*2.1 1128.1**76.
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T ria l c o u r l i lii l nut abuse discretion 
In fu iling tu consider possibility o f 
se lling  up pliiu fu r reesln ld is liing  
fam ily re la tionsh ip  between father 
und son. — See In re E J. t't’.l, Sup, Ct. Op. 
Nu. 1348 (Kile No 2775), 557 P.2d 1128 
11976).

R o le  o f triu l cou rt In proceeding 
involving term ination o f paren ta l 
rights. —  See In re E.J. (T .l, Sup. Ct. Op. 
No. 1348 (File No. 2775). 557 P.2d 1128 
(1976).

App licab ility o f burden o f  p roo f. — A 
burden o f proof is not applicable to a 
dispositive hearing other Ihun when ter­
mination o f parental rights is involved. In 
re S.D., Sup. Ct. Op. No. 1255 (File No. 
2530), 549 P,2d 1190 (1976). Sec also In re
C.L.T., Sup. Ct. Op. No. 1866 (F ile No. 
3607), 597 P.2d 518 (1979).

Determination o f (he standard to be 
applied by the court at the dispositive 
phase o f a child hearing wus nut 
tantamount lo establishing a burden o f 
proof requirement. Such a requirement 
hud been set forth in former subsection 
(c)(3)(D) |sec now subsection (c)(3)). No 
such requirement had been set forth in sit­
uations such us whets termination o f 
parental rights wus not involved. In re 
S.D..Sup. Ct. Op. No. 1255(F ile No. 2530), 
549 P,2d 1190(1976).

Stundurd ')r n o f held  consti­
tu tiona l. — Allowing parental rights to be 
tcrminutcd based on a standard o f proof 
less stringent I ,an "beyond a reasonable 
doubt" does not violate the due process 
clause of tho United States Constitution ur 
the Alusko Constitution. In re C.L.T., Sop. 
Ct. Op. No. 1866 (File No. 3607), 597 P.2d 
518(1979).

Since in proceedings brought to termi­
nate purenlul rights, the parent is neither 
charged with criminal hchuviur nor sub­
ject to incarceration its a direct conse­
quence o f the proceeding, there is nothing 
in (he federal constitution that compels 
adoption o f the proof beyond n reasonable 
doubt standard in termination pro­
ceedings. in re C.L.T., Sup. Ct. Op. No 
1866 (File No. 3(107), 597 P. 2d 518 11979).

C lear and convincing proof is n more 
demanding standard Ilian it mere 
preponderance o f (he evidence .mil Is 
misquote (o prelect the parent's substan­
tia l interest in bis ur Iter child custody 
rights. This evidentiary standard balances 
the competing interests involved in a pro­
ceeding brought (o terminate pare,rial 
rights, one o f w hich is the right o f a child 
In un udequale home. In re CM, T., Sup. C l.

(Ip No. 1866 (File No 3607), 597 P.2d 518 
(19791.

The due process clause did not require a 
standard of proof greater than clear und 
convincing evidence when the stale sought 
la terminate parental rights because of 
unfitness under former subsection 
IcIlSilDl. Ill re O L.T., Sup. Ct. Op. No. 
1866 (File No. 3607), 597 P.2d 518 (1979).

Standard of proof under former subsec­
tion (cl(3llD) culling for "clear and 
convincing" evidence o f the natural 
mother's unfitness for the care and custody 
o f the child wus held proper. In ro K.S., 
Sup. Ct. Op. No. 1219 (F ile  N /. 2359), 543 
P 2d 1191 (19751.

Protection p rovided by Ind ian  Child 
Welfare Act. — Tho Indian Child Welfare 
Art, 25 U.S.C. 55 1901 —  1963, enacted in 
1978, provides a higher slumlord o f pro­
tection to the rights o f parents in termina­
tion proceedings involving Indians nnd 
Native Alaskans than that provided in 
this section. E.A. v. State, Sup. CL Op. No. 
2289 (File Nos. 4687 ,4870 ),623  P.2d 1210
(1981).

Orders term inating pu ren lu l rights 
met statutory and ru le  o f cou rt 
requirements rega rd ing  findings o f 
fact. — See In re C .L.T.. Sup Cl. Op. No. 
1866 (File No. 3607>, 597 P.2d 518 (1979).

Review o f o rd e rs  term inating
parental rights. — Orders made under 
subsection (c)(3) o f this section ere not 
entitled lo automatic review, inasmuch as 
subsection (0  o f this section specifics 
which orders are entitled to this review 
and orders under uksccliun (c)(3) o f this 
section arc not I bided within the list. 
RitaT. v .S ta le ,£ i.C t.Op. No, 2294 (Kile 
No. 5036), 623 P.^d 344 (1 9 8 0 .

AH orders mode pursuun is section, 
including orders under su t. . . ion (c)(3) of 
this section, are to he reviewed upon appli­
cation o f on interested party i f  the party 
establishes good cause for the review, und 
i f tlie child is still u ward o f the court. Rita 
T. v. Stute, Sup. Ct. Op. No. 2294 (File No. 
5UJ6), C23 P.'2d 344 (1981).

As long as a child remains the ward o f 
the court, under subsection (0  o f this sec­
tion his or her natural parents are entitled 
lo o review of the order terminating their 
parental rights upon u showing o f good 
cause fur the hearing. K iluT . v. Stale, Sop. 
Ct. Op. No. 2294 (File No. 5036), 623 P.2d 
344 119811.

Good cause could he established i f  the 
parents showed that it would he in the best 
interests of the child to resume living with 
them be anise they have sufficiently reha-
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bilitatcd themselves so that they can pro­
vide proper guidance and cure for the 
child. Rita T. v. State, Sup. Ct. Op. No. 
2294 (File No. 5036), 623 P.2d 344 (1981).

Where, when a mother applied for a 
hearing before the Buperior court, she 
indicated that es a result o f » '.C-niantii 
rehabilitation pr~s <am ene nad overcome 
the problems tha t had led to the termina­
tion o f her parental rights and also 
indicated that professional counselors, 
social workers and others would be able to 
establish that she was now capable of 
providing a warm and loving home for the 
child, this wus a sufficient showing o f good 
cause lo entitle her to a review o f the order 
terminating her parental rights i f  tho 
child had not yet been adopted. Rita T. v. 
State, Sup. C l. Op. No. 2294 (File No. 
5036), 623 P.2d 344 (1981).

Former AS 17.12.110(d)(4) nn l In con­
flict. -  Former AS 17.12.110(d)(4), which 
provided thu l a person who, while under 
tho oge o f 18, possesses, controls or uses 
any amount o f marijuana was, upon con­
viction, guilty o f a misdemeanor pun­
ishable by a fine o f not more than $1000, 
was not in conflict with AS 47 .10.010(a)(1) 
and paragraph (b i l l )  o f this section. 
M.O.W. v. State, C t. App. Op. No. 95 (File 
No. 4846), 645 P.2d 1229 (1982).

For re fe ren ce  to  apparen t con flict 
between subsection  (c)(1) o b  it reuJ 
p rio r to 1977 am endment und C h il­
dren's R u le  2 2 (0 , sec footnoto 30 in In re 
S I).. Sup. Ct. Op. No. 1255 (Kile No. 2530), 
549 P.2d 1190 (1976).

Pe rem ptory chu llcnge p rocedure 
inapp licable to  ju ven ile  proceedings. 
— While juven ile  proceedings hnve some 
o f the characteristics o f both civil and 
criminal actions, they are basically differ­
ent from both, and the words "civil or crim­
inal" U9 used in AS 22.20.022 must be 
strictly construed. Tlie tria l judge wus 
correct in holding that peremptory chal­
lenge procedure applied only to civil and 
criminal actions and not to juvenile pro­
ceedings. In re A Minor Child, Sup. Ct. Op. 
No. 737 (F ile  No. 1524), 490 P.2d G58 
11971).Notions o f  benevo len t protective 
policies cannot be used to va lidate 
departures from  positive law  rclnting 
to the a d j u d i c a t i v e  nnd dispositive phases 
of children's proceedings. In re A Minor 
Child, Sup. Ct. Op. No. 737 (Kile No, 1524), 
490 P.2d 658 (1971).

Nor to ju s t i fy  d ispensing w ith 
constitutional sa feguards. —  The 
benevolent social theory supposedly 
underlying children's court n ils  lines not

furnish justification for dispensing with 
constitutional safeguards. In re A Minor 
Child.Sup. Ct. Op No.737 (Kile No. 1524),
490 P.2d 658 (19711.

The right o f  confrontation is 
param ount lo  the stuto'B policy o f p ro ­
tecting a juven ile  offender. Davis v. 
SCate, 415 U.S. 308, 94 S. Ct. 1105, 39 L.
Ed. 2d 347 (1974).Di it state's interest in secrecy o f ju v e ­
nile ad judicntions need not always fa il 
be fo re  con fron tation  right. — See 
Gonzales v. S late, Sup. Ct. Op. No. 2030 
(File No. 2002), 521 P.2d 512, ccrt. denied, 
419 U.S. 868 ,95 S. Ct. 125,42 L,Ed.2d 106 
(19741.P rosecu tion  witness impeachable by  
crosa-cxuminution fo r bins from p ro ­
bationa ry  status as juvenile delin- 
quent. — The confrontation clause 
requires thul a defendant in a criminal 
case bo allowed to impeach the credibility 
o f a prosecution witness by cross- examina­
tion directed at possible bias deriving from 
the witness's probationary status os juve­
nile delinquent although such on impeach­
ment would conflict with a state's asserted 
interest in preserving the confidentiality 
o f juvenile adjudications of delinquency. 
Davis v. Alaska, 415 U.S. 308, 94 S. Ct. 
1105, 39 L. Ed. 2d 347 (1974).

Whatever temporary cmborrassment 
might result to u prosecution witness or 
his fam ily by disclosure o f his juvenile rec­
ord — i f  the prosecution insisted on using 
him to mako its caBe — is outweighed by 
petitioner's right to probe into the influ­
ence o f  passible bias on the testimony o f a 
cruciuT identification witness. Davis v. 
Alaska. 415 U.S. 308 ,94 S. Ct. 1105,39 L. 
Ed. 2d 347 (1974).The state cannot, consistent with right 
o f confrontation, require the defendant to 
bear the full burden o f vindicating the 
state's interest in the secrecy of juvenile 
criminol records. Davis v. Alaska, 415 U.S. 
o()8,94 S. Ct. 1105,39 L. Ed. 2d 347 (1974).

The United Slates supreme court has 
held that the constitutional right o f con­
frontation required that defense counsel 
he allowed t uivestigate the potcntiul bias 
o f a cruciu> prosecution witness, even 
where that potential bias arose out o f a 
juvenile adjudication and ils resultant pro­
bationary stutus. Gonzales v. Stule, Sup. 
Ct. Op. No. 1030 (Kile No. 2002), 521 P.2d 
512, cerl. denied, 419 U.S. 868, 95 S. Ct. 
125, 42 I,. Ed. 2d 106 (1974).

The United States supreme court 
concluded that Alaska's interest in pro­
tecting the anonymity o f the juvenile 
nfirtidor was outweighed hy (lie mote
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critical lived (u ullurd a criminal ili-fi-mlaMI 
reasonable inquiry inlu the motives ul 
prieuTiitiiin witnesses. (Innznlcs v. Slnle, 
Sup. f t  Op. No. 103(1 (K ile No. 211021,521 
I ’  2d 512, cert, denied, 41!) U.S. 868, 95 S. 
C l 125, 4 2  I., Ed. 2d 100 (19741 

C on flic t between section und d rc l- 
siim in Dnvis v. A laska is superfic ia l. — 
Tlie conflict between this section und the 
supreme court's decision in Ouvis v. 
Alaska, 415 U S  308 ,94 S. Ct. 1105.39 L. 
Ed. 2d 347 (19741, is only superficial. 
Gonzales v. Stole, Sup. C l. Op. No. Kklu 
I Kiln No. 20021,521 P.2d 512. cert denied, 
419 U S. 868, 95 S. Ct. 125, 42 I,. Ed. 2d 
106 (19741.

S ince d isc losu re  requ ired  because o f  
probutiunury status, nut juven ile  ad ju ­
dication . — The constitutional require­
ment o f disclosure in the facts in Dnvis V. 
Alaska, 4 15  U S. 308, 94 S. Ct. 1105,3!) I. 
Ed. 2d 347 11974), is created not by the 
juvenile adjudication itse lf but by the pro­
bationary stains o f llic juvenile at llie time 
of D iv is ' tria l, with its patentiul for 
motivating false testimony. Gonzales v. 
Slate, Sup. Ct. Op. No. 1030 I Kile No. 
20021, 521 P.2d 512, cert, denied, 419 U.S.
868 .95 S. C l. 125,42 L. Ed. 2d 106(1974). 

Where the witness wns nut on ju v e ­
nile p rob a tion , i l  cnimot be seriously 
argued thut the fact o f previous juvenile 
convictions, standing alone, provided any 
inference o f potential bias. Gonzales v. 
Stule, Sup. Ct. Op. No. 1030 (Kile No. 
2002). 521 P .2d 512, cert, denied, 419 U.S.
868.95 S. Ct. 125.42 L. Ed. 2d 106 (1974). 

S la te  ad jud ications d irected so le ly
ut c red ib ility  do not con flic t with con­
fron ta tion  right. — Juvenile 
adjudications which ore stule by Alaska's 
standards and directed solely at general 
credibility rather than bias are generally 
not sufficiently probative ta create a gen­
uine conflict with the defendant's right of 
confrontation. Gonzales v. Slate, Sup. Ct. 
Op. No. 1030 (Kile No. 2002), 521 P 2d 512. 
cert, denied, 419 U.S. 868 ,95 S. Ct. 125.42
I,. Ed. 2d 106(19741.

Where the nllempted impeachment was 
ofgenernl credibility by proof o f prior "con­
victions," the probative value o f tins type 
of evidence is considerably less than Mint 
which suggests false or distorted testi­
mony because of bias, and lhe need In con­
front u witness w illi such evidence is 
Correspondingly less. Gonzales v. Slate, 
Sup f t ,  Op No. 10301Kile No 20021,521 
P.2d 512, cert denied, 419 U.S. 868, 95 S 
Ct. 125, 42 I,. E ll. 2d I0U 119741.

As il general rule, the trial courts could 
properly refuse evidence o f stole con­

victions or juvenile adjudications where 
these were offered fur the purpose of 
discrediting tlie witness generally rather 
than tu show some specific potential for 
tons o r prejudice toward tlie defendant. 
Thomas v. Stole, Sup. C't. Op. Nu. 1040 
(K ile Nos. 1888, 1854), 522 P.2d 528 
(19741.

P riv ilege agoinsl self-incrim ination.
— When a person under the age o f 18 years 
violated former AS 47.10 OlOlnHl). he 
ju ld  lie adjudged a “delinquent minor." 

one possible consequence o f which adjudi­
cation wus commitment ton juvenile facil­
ity until tlie age o f 19 Inow 2U|. Moreover, 
i f  there wus probable cause to behave the 
minor w.-s delinquent and the cuurt found 
lliu l he wus not amenable to treatment as 
a juvenile, he could be prosecuted as i f  he 
were an adult. Thus, there wus always 
same danger o f incarceration, or other 
criminal sanctions, when o child 
committed on act which would have been a 
crime i f  committed by un adult. Under 
such circumstances n child had u privilege 
against self-incrimination. E L L . v. State, 
Sup. C l. Op. No. 1540 (File No. 3374), 572 
P.2d 786(1977).

A child adjudicated delinquent fo r 
se lling LSD may he incarcerated, possibly 
even in a city ja i l, until age 19, which may 
be many years. U l.lt v. Slate, Sup. Ct. Op. 
No. 706 l Kile Nu. 1156), 487 P.2d 27 
(19711.

Subsection (g) provides in pa rt Mini a 
juven ile  u ffender may not lie  con ­
sidered n crim inal by reason o f  the 
ad judication , nor may the adjudication 
be ufleiward deemed a conviction. 
Gonzales v. Stale, Sup. Cl. Op. No. 1030 
(Kile No. 2002), 521 P.2d 512, cert, denied. 
419 U.S. 868, 95 S. Ct. 125, -12 L. Ed. 2d 106.19741.

A judge cunnot consider u ju ven ile  
offense us n crim inal conviction for (lie 
purpose o f prescribing a mandatory sen­
tence. Ilcrfield v. Slate, Sup. Ct. Op. No. 
581 (File- Nu. 9601, 458 P.2d 10118 (19691.

Tlie judge's consideration of factors 
relating to accused's life, characteristics, 
background and liehuvior prior to reaching 
Mil- age o f 18  years did not mean that he 
considered accused a criminal or that lie 
was using the juvenile offenses us criminal 
canvicliaas in determining the sentence lo 
impose llei field v. Stale, Slip. Cl. Op. Nu 
581 (File No. 960), 458 l ’ .2d 1008 (19091.

Consideration o f  Ihu juven ile reco rd  
is p rop e r by the court imposing u sen­
tence upon on n iliilt o ffender. I ’enn v. 
Stale, Sup. Ct. Op. No. 1774 (File No. 
38731. 588 I* 2d 288 (19781.
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Use o f the juvenile history o f the 

offender in sentencing proceedings dues 
not amount to the use o f those proceedings 
as t  -ience against the offender within 
the pn cription o f such a statute as this 
section. Penn v. Slate, Sup. Ct. Op. No. 
1774 (F ile No. 38731, 588 P.2d 288 (1978).

When sentence determ ined. — The 
sentence which may be imposed upon a 
convicted ndult is determined as o f tho 
time o f the final judgment o f conviction, or 
us o f the time o f commission o f the offense. 
These rules have been applied lo juvenile 
sentencing. Davenport v. McGinnis, Sup. 
Ct. Op. No. 1049 (File No. 1942), 522 P.2d 
1140 119741.

Review o f  custody o rders . —  Tlie new 
children's low, as a result o f the 1977 acta, 
provides for review o f custody orders annu­
a lly  or more oRcn i f  good ce use is shown. 
In re J.M .,Sup. Ct. Op. No. 1548 (File Nos. 
3219, 3229), 573 P .id  1376 (1978).

Appeal o f detention o rd e r . — Under 
this section and Children's Rule 29(a), a 
minor who is dctuined m--y appeal his 
detention order. A.M. v. State, C l. App. 
Op. No. 150 (Filo No. 61051, 653 P.2d 346 
(19821.

Appellants are authorized lo  bring juve­
nile bail appeals under App. R. 207 to 
ensure that juvenile detention hearings

arc not insulated from review. A.M. v. 
State,C t. App. Op. No. 150(F ile No. 6105), 
653 P.2d 346(1982).

Appeal from  detention o rd e r 
dismissed as untimely. — See A.M. v. 
Stale, Ct. App. Op. No. 150 (F ile No. 6105), 
653 P.2d 346 (19821.

Appe llu lc ju risd iction . — AS 
22.05.010 places final appellate jurisdic­
tion in a ll cases in the supreme court. In re 
A Minor Child, Sup. C l. Op. No. 737 (F ile 
No. 15241, 490 R 2d  658(1971).

Applied in L.A.M. v. State. Sup. Ct. Op. 
No. 1249 (File No. 2221), 547 P 2d  827
(1976); Adams v. Ross, Sup. Ct. Op. No. 
128) (File No. 2458), 551 P.2d 948 (1976);
D.H. v. State, Sup. C l. Op. No. 1396 (File 
No. 28371, 561 P.2d 294 (1977).

Quoted in Davis v. State, Sup. C l. Op. 
No. 816 (F ile Nos. 1428, 1436), 499 P.2d 
1025 (1972).

Slutc-d in In re G.K., Sup. Ct. Op. No. 
796 (File Nos. 1627, 1654, 1674), 497 P.2d 
914 (1972).

Cited in Elliason v. State, Sup. C l. Op. 
No. 898 (File No. 1750), 511 P.2d 1066
(1973); D .L.J. v. W.D.R., Sup. Ct. Op. No. 
2433 (File No. 5411). 635 P.2d 834 (1981);
S.O. v. W.S., Sup. Ct. Op. No. 2491 (F ile 
No. 5856), 64'1 P.2d 997 (1982),

C o lla te ra l re ferences. — Right ofindi- cccding for involuntary termination of 
gent parent to appointed counsel in pro- parental rights. 80 ALR3d 1141.

) Before the
disposition hearing o f a delinquent minor thedepartment shall submit 
u predic position report with a recommended plan of treatment to aid 
the court in its selection of a disposition, and any further information 
which the court may request.

(b) Before the disposition hearing of a child in need of aid the depart­
ment shall submit a predisposition report to aid the court in its selec­
tion of a disposition. This report shall include, but is not limited to, the 
following;

(11a statement of changes in the child's or parent's behavior, which 
will aid the court in determining that supervision of the family or 
placement is no longer necessary;

(2) if removal from the home is recommended, a description of the 
reasons the child cannot he protected or rehabilitated adequately in tlie 
home, including a description of any previous efforts to work with the 
parents and the child in the home and the parents' attitude toward 
placement of the child;
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(3) a description of the potential harm to the child which mnv result 
from removal from the home and any ell'orts which can 1 • made to 
minimize such harm; and

(4) any further information which the court may request.
^  j££jfi'he court shall inform the child, the chiIJ’s parents and the 

attorneys representing the parties and the guardian ad litem that the 
predisposition report will be available to them not less than 10 duys 
before the disposition hearing.

(d) For purposes of this section "parents" means the natural or 
adoptive parents, and any legal guardian, relative, or other adult per­
son with whom the child has resided and who has acted as a parent in 
providing for the child for a continuous period of time before this action. (§ 26 ch 63 SLA 1977)

NOTES TO DEC IS IONS

Applied in Granalo v. Occhipinti, Sup. C ited in M.O.W. v. State, Ct. App. Op. 
Ct. Op. No. 1962 (File No. 3756), 602 P.2d No. 95 (File No. ‘1846), 645 P.2d 1229 
442 0979 ). (1982).

Sec. 47.10.082. Best interests o f the child. In making its disposi­
tional order under AS 47.10.080(b) the court shall consider the best 
interests of the child and the public, and in making its dispositional 
order under AS 47.10.080(c' the court shall consider the best interests 
o f the child; in either case the court shall consider also the ability of the 
state to take custody and to care for the child to protect the child’s best 
interests under AS 47.10.010 — 47.10.142. (§ _6 ch 63 SLA 1977)

NOTES TO DEC IS IONS

Showing required to ju s tify  term ina­
tion o f paren ta l rights. — While best 
interests o f the child become relevunt at 
some point, there first must be a showing 
o f parental conduct sufficient to justify ter­
mination. Noda A. v. Slate, Sup. Ct. Op.

No. 2632 (Kile Nos. 6546, 6693), 660 P.2d 
436 (1983).

Cited in Granalo v. Occhipinti, Sup. Ct. 
Op. No. 1962 (File No. 3756), 602 P.2d 442 
(1979); M.O.W. v. Stale, Ct. App. Op. No. 
95 (File No. 4846), 645 P.2d 1229 (1982).

Sec. 47.10.083. Review hearing information. In the case of a 
child in need of aid, tlie child shall be returned home at the review 
hearing under AS 47.10.080(f) unless the court finds by a 
preponderance of the evidence that the basis upon which the child was 
adjudicated under AS 47.10.910(a)(2) continues to exist. I f  thu chi!;- is 
not returned home, the court shall establish on the record

(1) why the child was removed from the home;
(2) what services have been provided to or offered to the parents to facilitate reunion;

(3) what services were utilized by the parents to facilitate reunion;
(4) the visitation history between the parents and the child;
(5) whether additional services are needed to facilitate the return of 

the child to the child’s parents;
(6) when return of the child can be expected. (§ 26 ch 63 SLA 1977)

NOTES TO DEC IS IONS

Cited in M.O.W. v. State, Ct. App. Op.
No. 95 (File No. 4846), 645 P.2d 1229
(1982).

Sec. 47.10.084. Legal custody, guardianship, and residual 
parental rights and responsibilities, (a) When a child is committed 
under AS 47.10.080(b)(1) or (c)(1) to the department or released under 
AS 47.10.080(b)(2) or (3) or (c)(2) to f ie  child’s parents, guardian, or 
other suitable person, a relationship of legal custody exists. This 
relationship imposes on the department und its authorized ager*s or 
the parents, guardian, or other suitable person the responsibility of 
physical care and control of the child, the determination of where and 
with whom the child shall live, the right and duty to protect, train and 
discipline the child, and the duty of providing the child with food, 
shelter, education, and medical care. These obligations are subject to 
any residual parental rights and responsibilities and rights and 
responsibilities of a guardian if one has been appointed. When parental 
rights have been terminated, or there are no living parents and no 
guardian has been appointed, the responsibilities of legal custody 
include those in (b) and (c) of this section. The department or person 
having legal custody of the child may delegate any of the 
responsibilities under this section, except authority to consent to mar­
riage, adoption, and military enlistment may not be delegated. For 
purposes of this chapter a person in charge of a placement setting is an 
agent of the department.(b) When a guardian is appointed for the child, the court shall spec­
ify in its order the rights and responsibilities of the guardian. The 
guardian may be removed only by court order. The rights and 
responsibilities may include, but arc not limited to, huving the right 
and responsibility of reasonable visitation, consenting to marriage, 
consenting to military enlistment, consenting to major medical 
treatment, obtaining representation for the child in legal actions, and 
making decisions of legal or financial significance concerning the child.

(c) When tl: .e has been transfer of legal custody or appointment of 
a guardian and parental rights have not been terminated by court 
decree, the parents shall have residual rights and responsibilities. 
These residual rights nnd responsibilities of the parent include, but are 
not limited lo, the right and responsibility of reasonable visitation,

§ 47.10.084 W k i .f a i ik ,  S o c ia l  S k u v ic k s  a n d  I n s t it u t io n s  § 47.10.084
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consent to adoption, consent to marriage, consent to military 
enlistment, consent to major medical treatment except in caucs of 
emergency or cases falling under AS 09.65.100, and the responsibility 
for support, except if by court order any residual right and responsibil­
ity has been delegated to a guardian under (bl of this section. (§ 26 ch 
63 SLA 19771

NOTES TO DEC ISIONS

Effect o f being foster parents nn hus- 
bund-wife evidentiary p rivilege. — A 
fester child is a child o f the foster parents 
for purposes o f applying the exception to 
the husband-wife privilege set forth in 
Alaska Evidence Rule 505lul(2nDlli>; one 
foster parent cannot rely on the lius- 
bund-wife privilege to refuse to testify

against the oilier concerning evidence 
relating to an assault on the foster child. 
Daniels v. Stale, Ct. App. Op. No. 357 (File 
No. A-366), P.2d (198-0.

Cited in M OAV v. Stale, Ct. App. Op. 
No. 95 (File No. 48-16), 645 P.2d 1229 
(1982).

Sec. -17.10.085. Child in need o f nid; religious treatment. In a 
case in which the minor's . talus as u child in need of aid is sought lo 
be based on tlie need for medical care, the court may, upon con­
sideration of the health of the minor and the fact, if it is a fact, that the 
minor is being provided treatment by spiritual means through prayer 
in accordance with the tenets and practices of a recognized church or 
religious denomination by an accredited practitioner cf the church or 
denomination, dismiss the proceedings and thereby close the- matter 
This muy he done, in the interests of justice and religious freedom, on 
the court's own motion or upon the application of a party to the pro­
ceedings, at any stage of the proceedings after information is given to 
the courl under AS 47.10.020(a). <§ 8 ch 1 SLA 1972; am § 19 ch 63 
SLA 1977)

NOTES TO  DEC IS IONS

C ili'il in M O W. v. Stale. C l. App. Op.
Nu. 95 (File Nu. 484lil, 645 1*2.1 1229 
(19821.

Sec. 47.10.090. Records, (a) The court shall make and keep records 
of all cases brought before it. The court's official records may he 
inspected only with the court's permission and only hy persons liuving 
a legitimate interest in them. All information and social records per­
taining to ti minor anti prepared hy an employee of the court or by u 
federal, state or city agency in the discharge of the employee’s or 
agency's official duty, are privileged and may not he disclosed directly 
or indirectly tu anyone without the court’s permission. However, a 
state or city law-enforcement agency shall disclose information 
regarding a case which is needed by the person or agency charged with
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making a preliminary investigation for the information of the court. 
Within 30 duyu of the date of a minor's 18th birthday or, if the court 
retains jurisdir 'jn  of a minor past the minor's 18th birthday, within 
30 days of the date on which the court relim ,uishes jurisdiction over the 
minor, the court shall order sealed all the court's official records, infor­
mation and social records pertaining to that minor, as well as records 
of all criminal proceedings against the minor and punishments as­
sessed against the minor except for traffic offenses. A person may not 
use these sealed records for any purpose except that the court may 
order their use for good cause shown or may order their use by an officer 
of the court in making a presentencing report for the court.

(b) The name or picture of a minor under the jurisdiction of the court 
may not be made public in connection with the minor's status as a 
delinquent child or a child in need of aid unless authorized by order of 
the court, except that the name of a minor who is found for the second 
time to have violated a law, which if committed by an adult would be 
a felony, shall be made public unless the court, for good cause, in 
certain individual cases, enters an order prohibiting the disclosure.

(c) A person who violates a provision of this section is guilty of a 
misdemeanor, and upon conviction is punishable by a fine of not more 
than $500 or by imprisonment for not more than one year, or by both. 
(§ 10(31(4) art I ch 145 SLA 1957; am § 1 ch 124 SLA 1972; am S 1 ch 
90 SLA 1975; am § 20 ch 63 SLA 1977)

Cross re fe rences .— For explanation or of Children's Procedure, see § 2, ch. 90, 
how amendments in 1975 changed Rules SI.A 1975).

NOTES TO  DEC IS IONS

Purpose  fo r  enacting subsection (a). 
— Reading this section together with 
either sections o f the luws relating to chil­
dren’s proceedings lends one to believe 
that subsection <u) was enacted principally 
for tlie purpose o f protecting the child 
ngninsl the possible adverse effects an 
unauthorized revelation o f his social rec­
ord would have. In re P.N., Sup. Ct. Op. 
No. 1127 (F ile No. 2191), 533 P.2d 13 
(1975).There is nn indication that subsec­
tion (n! wus intended to authorize the 
grunting o f  t.-sliinoniiil use immunity 
to purcnts. In re I ’ .N., Sup. Ct. Op. No. 
1127 (F ile  No. 2191), 533 P.2d 13 (1975).

Tlie supreme court cuuld not say with 
certainty that this section would he 
construed to forbid the use, in u subse­
quent criminal action against a parent, u f 
testimony thut the parent guve at u chil­

dren's proceeding In re P.N., Sup. C l. Op. 
No. 1127 (Filo No. 2191), 533 P.2d 13 
(1975).W n lver o f  prov isions o f  section. — In 
Die case o f use o f restraints more severe 
than placement in adjustment rooms 
(solitary confinement), thu approval o f tho 
director o f McLaughlin Youth Center 
must be obtained und a report made to thu 
child’s attorney nnd the family court. The 
provisions o f this section ur.- waived for 
this purpose. T.M. v. Director o f 
McLaughlin Youlh Center, Superior 
Court. No. 72-449 <19731.

S lu icd  in R l.R  v. S late. Sup. Ct. Op. Nil. 
706 (F ile No. 11561, 487 l*.2d 27 (1971).

Cited in M.O.W. v. State, Ct. App. Op. 
No. 95 (File No. 4846), 645 I*.2d 1229 
(19821; S late v. R .IL . Ct. App. Op. No. 375 
(File No. 77081. !*.2d II984 I.
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See. -17.10.095. Arrest o f a minor. The arrest of a minor other than 
for a traffic offense is not considered an arrest for any purpose except 
for the purpose of the disposition of a proceeding arising out of that 
arrest. (5 2 ch 121 SLA 19721

Sec. 47.10.100. Retention o f jurisdiction over minor, (u) The 
court retains jurisdiction over the case and may at any time stay execu­
tion, modify, set aside, revoke, or enlarge a judgment or order, or grant 
a new hearing, in the exercise of its power of protection over the minor 
and for the minor’s best interest, for a period of time not to exceed two 
years or in any event extend past the day the minor becomes 19, unless 
sooner discharged by the court, except that the department may apply 
for and the court may grant an additional one-year period of supervi­
sion past age 19 if continued supervision is in the best interests of the 
person and the person consents to it. An application for any of these 
purposes may be made by the parent, guardian, or custodian ucting in 
behalf of the minor, or the court may, on its own motion, and after 
reasonable notice to interested parties and the appropriate depart­
ment, take action which it considers appropriate.

(b) I f  the court determines at a rehearing that it is for the best 
interests of the minor to be released to the care or custody of the minor’s 
parent, guardian, or custodian, it may enter an order to that effect and 
the minor is discharged from the control of the department.

(c) I f  a minor is adjudicated a delinquent or a child in need of aid 
before the minor's 18th birthday, the court n.ay retain jurisdiction over 
the minor after the minor's 18th birthday for the purpose of 
supervising the minor's rehabilitation, hut the court’s jurisdiction over 
the minor under this chapter never extent i beyond the minor's 19th 
birthday, except that the department may apply for and the court may 
great an additional one-year period of supervision past age 19 i f con­
tinued supervision is in the best interests of the person and the person 
consenU to it. The department r ’ay retain jurisdiction ove a child 
between the child's 18th and 19th birthdays for the purpose of 
supervising the child’s rehabilitation, i f  the child has been placed 
under the supervision of the department before the child's 18th 
birthday, except that the department may apply for and the court may 
grant un additional one-year period of supervision past age 19 if con­
tinued supervision is in the host interests of the person and the person 
consents to it. (!) 11 art I ch 145 SLA 1957; am §§ 16, 17 ch 245 SLA 
1970; am § 21 ch 63 SLA 1977)

NOTES TO DECISIONS

Wlii-n one ciiiiunits u crim ina l o f­
fense a fte r m u ll in g  tlie iige o f IH 
yeurs, lie is no lunger entitled to claim tlie 
benefits o f tlie Children's Code, iienson v.

State, Sop. Ct. Op. No. 1591) (Filo No. 
3(12-11, 576 P.'2d 1352 (197HI.

O ffenses to wtileli court's ju r isd ic ­
tion nut extended. — Neither subsection

§ 47.10.110 W e l f a r e , S o c ia l  S e h v ic c s  a n d  I n s t it u t io n s  S 47.10.130

(a) nor subsection (c) purports tu extend the sentencing court acquires jurisdiction
the court's juvenile jurisdiction to newly over the individual, only an expressly
committed ofTcnses occurring between the retroactive statute could defeat ils
olTendcr's 18th and 19th birthdays, continuing jurisdiction for the duration o f
Henson v. State, Sup. Ct. Op. No. 1590 the sentence originally imposed. Duven-
(File No. 3024), 576 P.2d 1352 (1978). port v. McGinnis, Sup. C l. Op. No. 1049

Ju risd ic tion  defeated on ly  by (File No. 1942), 522 P.2d 1140 (1974).
express ly retroacUvc statute. -  Once

Sec. 47.10.110. Appointment o f guardian o r custodian. When, 
in the c >urse of a proceeding under this chapter, it appears to the court 
that thu welfare of a minor will be promoted by the appointment of a 
guardian or custodian of the minor’s person, the court may make the 
appointment. The court shall have a summons issued and served upon 
the parents of the minor, i f  they can be found, in a manner and within 
a time before the hearing which the court considers reasonable The 
court may determine whether the father, mother, or the Department of 
Health and Social Services shall have the custody and contrm of the 
minor. I f  the minor is o f sufficient age and intelligence to stote desires, 
the court shall consider them. (§ 12 art I ch 145 SLA 1957; a. tt § 6 ch 
104 SLa 1971; am § 22 ch 63 SLA 1977)

Co lla te ra l re ferences. —  39 Am. Ju r. Right o f infant to select hi/ own guurd- 
2d, Guardian and Ward, § 17. iun, 85 ALR2J 921.

39 C.J.S., Guardian and Ward, S§ 20 to
29.

Sec. 47.10.120. Support o f minor. (ax When a child in need of aid 
is committed under this chapter, the court may, after giving the parent 
a reasonable opportunity to be heard, adjudge that the parent shall pay 
in a manner which the court directs a sum which will cover in full or 
in part the support of the child in need of aid. When a delinquent minor 
is committed under this chapter, the court shall order that the parent 
of the minor pay in a manner which the court directs a sum which will 
cover in full or in part the support of the delinquent minor.

(b) I f  a parent wilfully fails or refuses to pay the sum fixed, the 
parent may be proceeded against as provided by law in cases of family 
desertion and nonsupport.

(c) The sum collected from a parent under this section shall be 
directly credited to the general fund of the state. (§ 13 art I ch 145 SLA 
1957; am § 1 ch 31 SLA 1959; am § 1 ch 141 SLA 1959; am § 23 ch 63 
SLA 1977)

Sec. 47.10.130. Detention. No minor under 18 years of age who is 
detained pending hearing muy be incarceruted in a jail unless assigned 
to separate quarters so that the minor cannot communicate with or 
view adult prisoners convicted of, under arrest lor, or charged with a 
crime. When a minor is detained pending hearing, the minor’s parent, 
guardian, or custodian shall be notified immediately. (§ 14 art I ch 145 
SLA 1957)
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( 'm ss rt’ forcnri-s. — Fur ciiiuliliimx o f 

di'li'iiliuii. see CliildiL-u's Ituli' 27. Aluvkii 
Unit- o f Court.

NOTES TO DECISIONS

A tlo lon liou  which n s  twice cull- exemplifies u usurpation o f judicial power, 
tinned liy  lhe innsler o f the e liili lre n ’s 111 re I ’ l l . , Sup. CL Op. No 857 (File No. 
c ou rl fur ii (o lu l period  uf six days 1538), 504 P.2d 837 (1972).

See. 47.10.HO. Temporary detention and detention hearing.
(a) A peace officer may arrest a minor who violates a law or ordinance 
in lhe officer's presence, or whom the officer reasonably believes is a 
fugitive from justice. A peace officer may continue a lawful arrest made 
by a citizen. The officer may have u.e minor detained in a juvenile 
detention facility i f  in the officer’s opinion it is necessary to do so to 
protect the minor or the community.

ib) A peace officer who has a minor detained under (a) of this section 
shall immediately, and in no event more than 12 hours later, notify the 
court, the minor’s parents or guardian, and the Department of Health 
and Social Services of the officer’s action. The department may file with 
tho court a petition alleging delinquency before the detention hearing.

(c) The court shull immediately, and in no event more than 48 hours 
Inter, hold a hearing at which the minor and the minor’s parents or 
guardian if they can he found shall be present. The court shall deter­
mine whether probable cause exists for believing the minor to be delin­
quent. The court shall inform the minor of the reasons alleged to 
constitute probable cause and the reasons alleged to authorize the 
minor’s detention. The minor is entitled to counsel und to confrontation of adverse witnesses.

til) if the court finds that probable cause exists, it shall determine 
whether the minor should be detained pending the hearing on the 
petition or released. It may either order the minor held in detention or 
released to the custody of a suitable person pending the hearing on the 
petition. If the court finds no probable cause, it shall order the minor released and close the case.

(el Except for temporary detention pending a detention hearing or 
temporary detention under (fl of this section, a minor may not be detained except by court order,

if) A peace officer may detain a minor who is evading the person 
having the minor’s legal custody ff the minor is not otherwise subject 
to arrest or dcti .ition under (al of this section, for t(' j  sole purpose of 
fit H i t  ( I ) ret' .uing the minor to the person having legal custody or 12 )  
if the ini' .if prefers, taking the minor to an office specified by the 
Dcpa- .ment of Health and Social Services, facility or contract agency 
e1' ..'e Department of Health and Social Services where sucli exists in 
the community. Immediately upon detaining a minor under this provi­
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sion, the peace officer shall advise the minor of the right to social 
services under AS 47.10.142(b), and, if known, the peace officer shall 
advise the person having the legal custody of the minor of the 
detention.(g) A minor who is detained under (f) of this section may not be 
detained in a ja il or other facility unless kept out of contact with adult 
persons convicted or accused of a crime. A minor may not be detained 
in a ja il or other detention facility which has not been approved by the 
Department of Health and Social Services before detention of the 
minor. (§ 15 art I ch 145 SLA 1957; am § 3 ch 118 SLA 1962; am § 2 
ch 100 SLA 1971; am § 6 ch 104 SLA 1971; am §§ 1,2 ch 128 SLA 1972)

Crosa references. — For custody 
without a court order, see Children's Rules 
6 and 7, Alaska Rules o f Court.

NOTES TO DEC IS IONS

Detention o rde rs neither based on notes under this cutchline, AS 47.10.030, 
competent testimony n o r accompanied A.M. v. Stute, Ct.'App. Op. No. 150 (File 
by the requ ired  stutcmcnt o f  facts ure No. 6105), 653 P.2d 346 (1982). 
invalid . In re P.M., Sup. Ct. Op. No. 857 Cited in Stute v. R.H., Ct. App. Op. No. 
(File No. 1538), 504 P.2d 837 (1972). 375 (F ilo No. 7768), P.2d (1984).

Appeal o f  detention o rde r. — See
<??,/fgeo. 47.iaiA2. Frcfifgfinmtfwftfldy toiI  ^mnornrv
t t o a r in g , jj)  The Department of Health and Social Services may take 
emergency custody of a minor upon discovering any of the following 
circumstances:

(1) the minor has beer, abandoned;
,2) the minor has been grossly neglected by the minor’s parents or 

guardian as "neglect" is defined in AS 47.17.070(5), so that immediate 
removal from the minor’s surroundings is, in the determination of the 
department, necessary to protect the minor's life;

(3) the minor has been abused, as "abuse" is defined in AS 
47.17.070(1), so that immediate medical attention is necessary, in the 
determination of the department;

(4) the minor has been sexually abused under circumstances listed 
in AS 47.10.010(a)(2)(D).

(b) A minor who has left home and is evading the person having 
legal custody of the minor may obtain the services of the department. 
The department shull assess the situation and furnish the minor with 
the social services it considers appropriate to protect the well-being of 
the minor and to preserve the minor’s family life if preserving it is 
Considered desirable under the circumstances. If, after assessing the 
situation, considering the wishes of the minor, and furnishing appro­
priate sociul services, the department considers it necessary, the 
department may take emergency custody of the minor.



' When ii child is taken into custody under (a) or (b) of this section,
Avvj'the department shall immediately, and in no event more than 12 hours 

'aler unless prevented by lack of communication facilities, notify the 
parents or the person or persons having custody of the child and the 
court of the action and file wilh the court a petition alleging that the 
child is a child in need of aid.

(d) The court shall immediately, and in no event more than 48 hours 
after being notified unless prevented by lack of transportation, hold a 
hearing ut which the minor, if the minor’s health permits, and the 
minor’s parents or guardian, if they can be found, shall bo permitted 
to be present, The court shall determine whether probable cause exists 
for believing the minor to be a child in need of aid, as defined in AS 
47.10.290. The court shall inform the minor, and the minor’s parents 
nr guardian if they can be found, of the reasons given as constituting 
probable cause and the reasons given as authorizing the minor’s tempo­
rary placement.

(e) I f  the court finds that probable cause exists it shall order the 
minor committed to the department for temporary placement, or order 
the minor returned to the custody of the minor's parents or guardian 
subject to the department’s supervision of the minor's care and 
treatment. If the court finds no probable cause it shall order the minor 
returned to the custody of the minor’s parents or guardian. (§ 3 ch 100 
SLA 1971; am § 6 ch 104 SLA 1971; am § 24 ch 63 SLA 1977; am § 2 
ch 1( 4 SLA 1982)

5 17.10.150 A l a s k a  S t a t u t e s  § 47.10.150

NOTES TO DEC IS IONS

Effect o f  amendment!!. — The 1982 Cited in Stale v. R.H., Ct. App. Op. No. 
amendment added paragraph (4) to sub- 375 (Kile No. 7768), P.2d (1981). 
section (a).

Article 2. Juvenile Institutions.
Scctiun
150. (tenernl powers o f department over 

juvenile institutions 
160. Duties o f department 
170. Power of cities to maintain und 

operate home or facility 
180. Operation o f homes and facilities

Section
190. Conditions governing detention 
200. Releasing juveniles after commit­

ment
210. Youth counsellors 
220. Grnnts-in-nid

Sue. 47.10.150. General powers o f department over juvenile 
institutions. The Department of Health and Social Services may

(1) purchase, lease or construct buildings or other facilities for the 
care, detention, rehabilitation and education of children in need of aid 
or delinquent minors;

(2) adopt plans for construction ofjuvenile homes, juvenile detention 
facilities, and other juvenile institutions;

(3) adopt standards and regulations under this chupter for the 
design, construction, repair, maintenance and operation of all juvenile 
detention homes, facilities, and institutions;

(4) inspect periodically each juvenile detention home, facility, or 
other institution to ensure that the standards and regulations adopted 
are being maintained;

(5) reimburse cities maintaining and operating juvenile detention 
homes and facilities;

(6) enter into contracts and arrangements with cities and state and 
federal agencies to carry out the purposes of this chapter;

(7) do ell acts necessary to carry out the purposes of this chapter;
(8) adopt the regulations necessary to carry out this chapter;
(9) accept donations, gilts or bequests of money or other property for 

use in construction of juvenile homes, institutions or detention 
facilities;

(10) operate juvenile homes when municipalities are unable to do so;
(11) receive, care for, and place in a juvenile detention home, the 

minor’s own home, a foster home, or correctional school or treatment 
institution all minors committed to its custody under this chapter. (§ 
3 art II ch 145 SLA 1957; am § 1 ch 152 SLA 1959; am § 6 ch 104 SLA 
1971; am § 25 ch 63 SLA 1977)

Cross references. — For operation o f the r.“ !fure of children under the care of 
juvenile detention homca and facilities, the department, see AS 47.10.250. 
see AS 47.10.180. For standards o f care for

NOTES TO DEC IS IONS

Department o rdered  to promulgate o f McLaughlin Youth Center. Superior 
stundurds fo r  operation  o f juven ile  Court, No. 72-449 (1973). 
detention homes. — See T.M. v. Director

S 47 .10 .160 W e l f a r e ,  S o c i a l  S k k v i c k s  a n d  I n s t i t u t i o n s  § 47 .10 .160

Co lla te ra l references. — 60 Am Jur.
2d, Penal and Correctional Institutions, 
ii 1 e l seq.

Sec. 47.10.160. Duties o f department. The Department of Health 
and Social Services shall

(1) acceptallm, tors committed to the custody ofthe department and 
all minors who t re involved in a written agreement under AS 
47.10.230(c), and p ovide for the welfare, control, care, custody, and 
placement of these liners in accordance with this chapter;

(2) require und col 'ect statistics on juvenile offenses and offenders m 
Alaska;
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diction the institution is operated, or whose department or agency is 
charged with performing the service. (§ 3 ch 88 SLA I960)

See. 47.15.040. Finnnciu! arrangements. The compact admin­
istrator, subject to the approval or the commissioner of administration, 
may muke or arrunge for the payments necessary to discharge the 
financial obligations imposed upon this state by the compact or by a 
supplementary agreement made under the compact. (§ 4 ch 88 SLA 
1960)

Sec. 47.15.050. Appointment o f attorney o r guardian. Appoint­
ment of un attorney or guardian ad litem under the provisions cf this 
compact shall be made in accordance with AS 25.24.310 or AS 
44.21.400 — 44.21.440. (§ 5 ch 88 SLA 1960; am § 55 ch 94 SLA 1980; 
am § 16 ch 55 SLA 1984)

Cross references. — See Admin. R. 13, 
Alaska Rules of Court.

E ffect o f amendments. — Tlie 1384 
amendment rewrote this section, which 
formerly read "A council or guardian ad

litem appointed under the provisions of 
this compact may be paid as provided in 
the Rules Governing the Administration 
o f a ll Courts."

Sec. 47.15.060. Enforcement. The courts, departments, agencies 
and officers uf this state and its subdivisions shall enforce this compact 
and shull do all things appropriate to the effectuation of its purposes 
and intent which are within their respective jurisdiction. (§ 6 ch 88 
SLA 1960)

Sec. 47.15.070. Additional procedures not precluded. In addi­
tion to the procedures provided in articles IV and VI of the compact for 
the return of a runaway juvenile, the particular states, the juvenile or 
the juvenile's parents, the courts, or other legal custodian involved may 
agree upon and adopt any plan or procedure legally authorized under 
the laws of this state and the other respective party states for the 
return of the runaway juvenile. (§ 7 ch 83 SLA I960)

Sec. 47.15.080. Short title. This chapter may be cited as the 
Uniform Interstate Compact on Juveniles. (§ 8 ch 88 SLA 1960)

Chanter 17. Child Protection.
Suction 
1 0  P u r p o s e
20. Persons iei|uireil lo report 
25. Holies uf public authorities 
30. Action on reports; (erininalion of 

parental rights 
40. Central registry; confidentiality

Seetinn
50. Immunity
CO. Evidence not privileged
04. Photographs and x-rays
CH Penalty for failure to report
70. Definitions

y' • f e n  47i17.P^ Purpogit. In order to protect children whose health 
well-being may lie adversely nllecled through the infliction, hy

§ 47 .17 .020 W e l f a r e ,  S o c i a l  S e r v i c e s  a n d  I n s t i t u t i o n s  § 47 .17 .020
other than accidental means, of harm through physical abuse or 
neglect or sexual abuse or sexual exploitation, the legislature requires 
the reporting of these cases by practitioners of the healing arts and 
others to the appropriate public authorities. It is the intent of the 
legislature that, as a result of these reports, protective services will be 
made available in an effort to prevent further harm to the child, to 
safeguard and enhance the general well-being of the children in this 
state, and to preserve family life whenever possible. (§ 1 ch 100 SLA 
1971; am § 3 ch 104 SLA 1982)

Effect o f amendments. — The 1982 exploitation" for "neglect requiring the
amendment, in the first sentence, substi- attention o f a practitioner o f the healing
tuted "neglect or sexual abuse or sexual arts”  and inserted "of the healing arts."

NOTES TO DECISIONS

Use o f reports. — The reports o f child criminal proceedings. Stole v. R.H., Ct.
abuse and neglect required by this section App. Op. No. 375 <Kile No. 7768), I ’ ,2d
are intended for use in child protection (1984). See also notes to AS 47.17.060, 
proceedings and are not intended foruso in under cotchline "Judicial proceeding."

C o lla te ra l references. — 42 Am. Jur. Liability of parent for injury to 
2d, Infants, i i  16, 17. uncmanciputcd child caused hy parent's

43 C.J.S., Infants, §5 36 to 39, 70 to 75, negligence, 41 ALR3d 904.
94. Validity and construction o f penal stut-

Medical otter'.ion, criminal neglect by ute prohibiting child abuse, I  ALR4tb 38. 
failure to provide, 12 AI.R2d 1047.

TilTiQfltfi pt*“11>nf — «»-to-T«pnrt/fn> The following 
persons who, in the performance of their professional duties, have 
cause to believe that a child has Buffered harm as a result of abuse or 
neglect shall immediately report the harm to the nearest office of the 
department:

(1) practitioners of the healing arts;
(2) school teachers and school administrative staff inumbers;
(3) social workers;
(4) peace officers, and officers of the Department of Corrections;
(5) administrative officers of institutions;
(6) licensed day care providers and paid staff;
(7) licensed foster care providers.
(b) This section docs not prohibit the named persons from reporting 

cases which have come to their attention in their nonprofessional 
capacities nor does it prohibit any other person from reporting a child’s 
harm which the person has cause to believe is a result of abuse or 
neglect, These reports shall be made to the nearest office of the depart­
ment.
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(cl If the person making a report of harm under this section cannot 
reasonably contact the nearest office of the department and immediule 
action is necessary for the well-being of the child, the person shall 
make the report to a peace officer. The peace officer shall take immedi­
ate action to protect the child and shall, at the earliest opportunity, 
notify the nearest office of the department. (§ 1 ch 100 SLA 1071; am 
§§ 4. 5 ch 104 SLA 1082; am E.O. No. 55, § 42 (1984)1

Effect o f amendments. — Ttie 1982 The 1984 amendment substituted 
amendment, in subsection (ul, added "uml ' Department o f Corrections" for "division 
school administrative stalT i t  ihers" lit o f currectiuns" in  paragraph (4) o f subscc- 
the end o f paragraph (2> and udded para- lion (a), 
graphs l6 l and (71.

NOTES TO DEC ISIONS

Cited in State v It H., Ct. App, Op No.
375 (F ile No. 7768), P.2d (1984),

C o lla te ra l re ferences. — Civil liability report'a ltered child syndrome, 97 Al.ltdd 
o f physician for failure lo diagnose o r 338.

See. 47.17.025. Duties o f public authorities, (u) A law 
enforcement agency shall immediately notify the department of the 
receipt of a report of harm to a child from abuse. Upon receipt from any 
source of a report of harm to a child from abuse, the department shall 
notify the Department of Law and investigate tlie report und, within 
72 hours of the receipt of the report, shall provide r. written report of 
its investigation of the harm to a child from abuse to the Department
of Law for review.(hi The report of harm to a child from abuse required from the
department by this section shall include:

(1) the names and addresses of the child and the child’s parent or 
other persons responsible for the child’s care, if known;

(2) the uge and sex of the child;
(8) the nature and extent of tlie harm to the child from abuse;
(4) the name and age and address of Lie person known or believed 

to he responsible for the harm to the child from abuse, if known;
<5) information that the department believes may be helpful in 

establishing the identity of the pcrsun believed lo have caused the 
harm to the child from abuse. (!) 0 ch 104 SLA 1982)

NOTES TO DEC IS IONS

Applied in State v. It H ., Ct. App. Op.
Nu. 375 (File No. 7768), P.2d 
11984).

Sec. 47.17.030. Action on reports; termination o f parental 
rights, (a) I f  a child, concerning whom a report of harm is made, is 
believed to reside within the boundaries of a local government 
exercising health functions for the area in which the child is believed 
to reside, the department may, upon receipt of the report, refer the 
matter to the appropriate health or social services agency of that local 

t  government. For cases not referred to an agency of a local government,
the departir°nt. shall, for each report received, investigate and take 
action, in accordance with law, which may he necessary to prevent 
further harm to the child or to insure the proper ce.re and protection of the child.

(b) A local government health or social services agency receiving a 
report of harm shull, for each report received, investigate and tak', 
action, in accordance with law, which ' y be nece!.aary to prevent 
further harm to the child or to insure C proper care and protection of 
the child. In addition, the agency r - r ■ g a report of harm shall 
forward a copy of its report of the inve1 tgawon, including information 

i  j k  the department requires by regulation, to the department.
I  9  (c) Action shall he taken regardless of whether the identity of the
a '  person muking the report of harm is known.

(d) Before the department or a local government health or social 
services agency may seek the termination of parental rights, under AS 
47.10.080(c)(3), it shall offer protective social services and pursue all 
other reasonable means of protecting the child.

(e) In all actions taken by the department or a health and social 
services agency of a local government under this chapter that result in 
a judicial proceeding, the child shall be represented by a guardian ad 
litem in that proceeding. Appointment of a guardian ad litem shall be 
made in accordance with AS 25.24.310. (§ 1 ch 100 SLA 1971; am § 1 
ch 222 SLA 1976; am § 17 clt 55 SLA 1984)

i
Effect u f umcndmcnts. — Thu 1984 

amendment udded the second sentence in 
auhsccliun (u).

NOTES TO DEC IS IONS

Effect o f subsection (d). — Subsection vide counselini’  and other support services 
tdl u f this section is clenrly intended to tu the family prior to seeking termination 
prevent further almse hy providing pro- o f parental riphts. E.A. v. Stule, Sup. Ct. 
leetlve services tu the child, and it does not Op Nu 228!) iFile Nos. 4687, 48701, 623 
place a mundutory duly on the stule to pro- P.2d 1210(19811.
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Applied in Slate v R I I , C l App Op Quoted in Granato v. Occhipinti, Sup. 

Nu 375 (File No. 77C8I, P. 2d Ct. Op. Ne. 11)62(File No. 3756),602 P.2d
11961). 442 (1979).

C o lla te ra l references. — 43 C J.S ., 
Infants, §1 71, 72.

Physical abuse o f child by parent as 
ground for termination o f parent’s right lo 
child, 53 ALR3J 605.

Sexual abuse o f child by parent as

ground fur termination o f parent's eight to 
child, 58 ALK3d 1074.

Validity o f slate stutute providing for 
termination o f parental rights, 22 ALR4lh 
774.

Sec. 47.17.010. Central registry; confidentiality, (a) The depart­
ment shall maintain a central registry of all investigation reports but 
not of the reports of harm.

(b’ Investigation reports and reports of harm filed under this chapter 
are considered confidential and are not subj >cl to public inspection und 
copying under AS 09.25.110 and 09.25.120. However, in accordance 
with department regulations, investigation reports may be used by 
appropriate governmental agencies with child-protection functions, 
inside und outside Alaska, in connection with investigations or judicial 
proceedings involving child abuse, neglect, or custody. A person, not 
acting in accordance with department regulations, who makes public 
information contained in confidential reports is guilty of a misde­
meanor. (§ 1 ch 100 SLA 1971; urn 3 2 ch 222 SLA 1976)

NOTES TO DEC IS IONS

Psychothcrapist/pullcnt p rivilege. — 
Child nliuse reports ure not open to llie 
puhlic, und are therefore not within 
A.H E R. 504ld)(5), which provides that 
there is no physician or 
psychotherapist/patient privilege "us lo 
information that the physician or

psychotherapist is required to report to a 
public employee or us to information 
required to be recorded in a public office, if 
sucli report or record is open to public 
inspection."State v. R.H., Ct. App. Op. No. 
375 (File No. 7768), l'.2d (19841.

A v '/lSftn 'i 7il7iff f i l Immuni t y  A person who, in good faith, makes a 
report under this chapter, or who participates injudicial proceedings 
related to the submission of reports under this chapter, is immune from 
uny civil or criminal liability which might otherwise he incurred or 
imposed. (8 1 ch 100 SLA 1971)
tfisa 47.17.QB(L~Evidenca aot privUegei}. Neither the physi- 

T/tfinn-palient nor the husband-wife privilege is u ground for excluding 
, ( \ j /  Jence regarding a child’s harm, or its cause, in a judicial proceeding 
y '  related to a report made under this chapter. (8 1 ch 100 SLA 1971)

§ 47 .17 .064 W e l f a h e ,  S o c i a l  S e r v i c e s  a n d  I n s t i t u t i o n s  § 47 .17 .070
NOTES TO  DEC ISIONS

Fo r discussion o f  constitutional 
p rob lem s in interpreting tins section to 
abrogate psychotherapist privilege in 
criminal proceedings, see State v. R.H., Ct. 
App. Op. No. 375 (File No. 7768). P.2d 

51984).
App licab ility to psychologists. — The 

courl assumed but did not decided that thiB 
section applies to psychologists, who are 
not physicians. State v. R II., Ct. App. Op. 
No. 375 (F ile No. 7768), P.2d 
(1984).

"Jud ic ia l p roceed ing ".— This section 
only applies to child protective pro­
ceedings instituted under AS 47.10 and 
not to criminal proceeding for sexual 
abuse. State v. R.H., Ct. App. Op. No. 375 
(File No. 7768), P.2d (1934).

(living the Department o f Health nnd 
Social Services primary control o f the 
uhuecd child again indicates a legislative- 
intent that tho "judicial proceedings"

referred to in this section occur through 
the department in relation to protective 
services, und are civil rather than crim­
inal. State v. R H , Ct. App. Op No. 375 
(File Nu. 7768), P.2d (1984).

Since AS 47.17.025 refers to the Depart­
ment o f Law. without reference to the 
criminal division, AS 47.17.025 does not, 
standing alone, necessarily resurrect the 
requirement o f former AS 11.67.040 that 
the district attorney receive child abuse 
reports; nor does it establish an inter.! that 
child abuse reports result in criminal pros­
ecutions; and consequently, the Court of 
Appeals could nut find that a criminal 
prosecution for child sexual abuse is neces­
sarily "a judicial proceeding rclnled to o 
report made under this chapter" pursuant 
to this section. Slate v. It.II., Ct. App. Op. 
No. 375 (File No. 7768), I'.2d
(1984).

Sec. 47.17.064. Photographs and x-rays. The department or a 
person required under AS 47.17.020(a)(1) to report that a child suffered 
substantial harm us a result of physicul abuse or neglect may without 
the permission of the parents

(1) take or have taken photographs of the areas of trauma visible on 
the child; and

(2) if medically indicated, have a radiological examination of the 
child performed. (8 7 ch 104 SLA 1982)

-47J.7.06&..Penalty fo r rn n n r i .  * person required
to file a report of abuse or neglect under AS 47.17.020 who wilfully or 
knowingly fails or refuses to report the harm required under AS 
47.17.020 is guilty of a class B misdemeanor. (8 7 ch 104 SLA 1982)

Cross references, — For penalties fur 
misdemeanors, see AS 12.55.135.

? 0e<5. 4747 .,070, Definltion.su/n AS 47.17.010 — 47.17.070
I } )  "child abuse or nealecl^ means the physical injury or neglect, 

sexual abuse, sexual exploitation, or maltreatment of a child under the 
age of 18 by a person who is responsible for the child’s wulfare under 
circumstances which indicate that the child’s health or welfare is 
harmed or threatened thereby;

(2) "child” means n person under 18 years of age;
(3) "department" means the Department of Health and Socio; Ser-
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( l i  ’*inst i I ul ion" means a private or public hospital or other facility 
providing medical diagnosis, treatment, or care;

tfiI "neglect" means the failure to provide necessary food, care, cloth­
ing, shelter, or medical attention for a child;

I fil ."practitioner  afljiaiieaiiagArta'̂ iiciude s chiropractors, dentists, 
health aides, nurses, optometrists, osteopaths, physical therapists, 
physicians, psychiatrists, psychologists, religious healing' practitio­
ners, and surgeons;

(7) "sexual exploitation" means
(Al permission or encouragement to a child for prostitution 

prohibited by AS 11.GO.100 — 11.60.150 by a person responsible for the 
child's welfare;

IB) permission, encouragement, or activity involved in the unlawful 
exploitation ofa minor prohibited by AS 11.J1.455 by a person respon­
sible for the minor’s welfare. (§ 1 ch 100 SLA 1971; am § 6 ch 104SLA 
1971; am § 3 ch 222 SLA 1976; utn 5G, 57 ch 94 SLA 1980; am §§ 8, 
9 ch 101 SLA 1982)

Effect o f umcndmenls. —  Tlie 1981) The 1982 amendment inserted "or
amendment substituted "18" fur neglect" und "sexual exploitation" in para-
"eightcen" near the middle o f paragraph graph (1) und udded paragraph (7).
I l l ,  nnd substituted ” 18'' for "16" in paru- 
graph (2).

NOTES TO DEC ISIONS

Where parents refuse perm ission fo r atlcnliun under puragruph 151 o f this sec-
bland transfusion  because o f  re lig ious liun, obtaining custody und marauder
conviction, the stale may intercede and consenting to the opciution. In re
make the child a dependent minor hy the lamstcrcr, Superior Court, 3rd Jud. DisL,
parents' failure to provide medical No. CP2720 (19721.

Chapter 20. Exceptional Children.
Section Section
05. Purpusc 20. Standards for assistance
II). Assistance authorized 50. Definitions

47.20.005. Purpose. It is the purpose of AS >17.20.005 —
•t7.20.050 t>) provide appropriate public education and training for the 
exceptional hildren in this state who have not readied the age of 
three. To the maximum extent possible, the department shall establish 
a learning program which emphasizes individual needs, is home based, 
and involves parent0 in Lhe education and training of their children. 
IS 1 ch 77 SLA 1978)

See. 47.20.010. Assistance authorized, (a) The department shall 
provide professional guidance and financial assistance to organized 
grutips of parents, nonprofit corporations, school districts, and regional 
educational attendance areas according to regulations adopted hy the

S 4 7 .2 0 .0 2 0  W k i.p a i ik , S o c ia i ,  S k iiv ii:i:.s  a n d  I n s t i t u t i o n s  § 4 7 .2 0 .0 5 0

department for providing special services, evaluation, and special 
training required hy exceptional children.

<b) The program established under (a) of this section shall emphasize 
individual needs and, where possible, be home based and involve 
parents in the education and training of their children. (S 2  ch 118 SLA 
1961; am § 6 ch 104 SLA 1971 ; am § 2  ch 77 SLA 1P78)

Sec. 47.20.020. Standards fo r assistance. The department shall 
assist organized parental groups, school districts, regional educational 
attendance areas, and nonpiofit corporations which have requested 
assistance and have arranged for the necessary facilities and equip­
ment for training centers for exceptional children. <§ 3 ch 118 SLA 
1961; am § 3 ch 77 SLA 1978)

Secs. 47.20.030 — 47.20.040. Appropriations; purpose. [Repealed,
§ 6 ch 77 SLA 1978.1

Sec. 47.20.050. Definitions. In this chapter
(1) "department” means the Department of Health end Social Ser­

vices;(2) "evaluation”  means the physical and mental examinations nec­
essary to determine the extent of the handicap;

(3) "exceptional children" includes those children who have not 
reached age of three und whoso development is significuntly delayed 
due to mental retardation, physical, neurological, or emotional handi­
caps;(4) "professional guidance" means the consultative services or other 
medical and educational specialists developed by the department for 
the education and training of exceptional children;

(5) "special service" means evaluation and special training;
(6) "special training" means (A) nursery or pre-school training to 

compensate for the special handicaps of exceptional children in order 
to prepare them, when possible, for admission to special classes in a 
regular school at the age determined by law, or (B) training in self-help 
skills, safety, social and simple occupational skills for trainable 
mentally retarded children of school age who are incapable of academic 
subjects. (§ 5  ch 118 SI A 1961; am §§ >1— 6 ch 77 SLA 1978)

devisor's notes. — Reorganized in 
1981 to alphabetize the terms defined.

Chapter 21. Adventure-Based Education.
Section
10. Establishment 
20. Program
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(C) manifests a current intent to can y out plans of serious harm to 
that person’s self or another;

(11) "mental heall h professional" means a psychiatrist or physician 
who is licensed to practice in this state or employed by the federal 
government; a clinical psychologist licensed by the stute Board of Psy­
chologists and Psychological Associate Examiners; a psychological 
associate trained in clinical psychology and licensed by the Board of 
Psychologists and Psychological Associate Examiners; a registered 
nurse with a master's degree in psychiatric nursing, licensed by the 
State Board of Nursing; and a social worker with a master's degree in 
social work nnd substantial experience in the Held of mentul illness;

(12) "mentul illness” means an organic, mental, or emotional 
impairment that has substantial adverse effects on an individual’s 
ability to exercise conscious control of the individual’s actions or ability 
to perceive reality or to reason or understand; mental retardation, 
epilepsy, drug addiction, and alcoholism do not per se constitute mental 
illness, although persons suffering from these conditions may also be 
suffering from mental illness;

(13) "peace officer" includes a state police officer, municipal or other 
local police officer, state, municipal, or other local health officer, public 
health nurse, United States marshal or deputy United Stales marshal, 
or u person authorized by the court;

(14) "professional person in charge" means the senior mentul health 
professional at u facility or that person’s designee, in the absence of a 
mental health professional it means the chief of staff or a physician 
designated by the chief of staff;

(15) "provider of outpatient care” means a mental health profes­
sional or hospital, clinic, institution, center, or other health care facil­
ity designated by the department to accept for treatment patients who 
are ordered to undergo involuntary outpatient treatment by the court 
or who are released early from inpatient commitments on condition 
that they undergo outpatient treatment;

(16) "screening investigation” means the investigation and review 
of facts which have been alleged to warrant emergency examination or 
treutment, including interviews with the persons making the 
allegations, any other significant witnesses who can readily be 
contorted for interviews, and, i f  possible, the respondent, und an inves­
tigation and evaluation of the reliability and credibility of persons 
providing information or making allegations;

(17) "state" means a slate of the United States, the District of 
Columbia, thu territories and possessions of the United Stales, and the 
Commonwealth of Puerto Rico, and, with the approval of the United 
Stales Congress, Canada. (§ 1 ch 84 SLA 1981; am §§ 26-30 ch 142 
SLA 1984)

§ 47.35.010 W e l f a r e ,  S o c i a l  S e r v ic e s  a n d  In s t i t u t i o n s  § 47,35.010
Effect o f amendments. — Tlie 1984 

amendment inserted "or operated by the 
federal government" in paragraph <5>; 
added the subparagraph (A) designation in 
paragraph (7), udded "or" to the end of that 
subparagraph, and udded subparagraph 
IB); reworded subparagraphs (10XAI and 
(C) and paragraph (12) lo  remove personal 
pronouns; deleted "Imminent und substan­
tial" preceding "bodily harm" and substi­
tuted “ behuvior causing, attempting or 
threatening that hurm" for "attempts at 
suicide or bodily barm" in pnrugruph 
( 101(A); substituted "harm to others" for 
"imminent and substantial bodily harm to

one or more other persons" and the lan­
guage beginning "recent behavior causing, 
attempting" or "behavior cousing or 
attempting harm, including, in regard to 
evaluations, at least one incident within 
30 days before the filing o f a petition for 
emergency hospitalization" in paragraph 
( 101(B); substituted "manifests" for "dem­
onstrates” in paragraph (10XC); substi­
tuted "trained in clinical psychology and 
licensed" for "with a clinical psychology or 
counseling specialty licensed" near the 
middle or paragraph (11); and inserted 
"substantial" preceding "osperience" near 
the end o f paragraph (111.

Chapter 35. Private Institutions.
Section
10. Powers o f department
20. License or permit required
30. Authority to issue regulations
40. Licensing
55. Provisional license
60. Records required
70. Violations

occilon
75. Licensure of providers o f care for 

dependent bdulls by municipalities 
90. Licensing nnd oopervision o f mater­

nity homes 
100. License required 
900. Definitions

See. 47.35.010. Powers o f department, (a) The department may
(1) license and supervise boarding homes, foster homes, group 

homes, nurseries, institutions caring for children and foster homes, 
group homes and institutions carir.R for dependent udults;

(2) investigate and supervise licensees;
(3) enforce the standaids established by it;
(4) contract with private or municipal agencies to investigate and 

make recommendations to the department for the licensing and super­
vision of boarding homes, foster homes, group homes, nurseries, insti­
tutions caring for children and foster homes, group homes and 
institutions caring for dependent adults under procedures and stan­
dards of operation established ’ ”  ' department.

(b) The department shall, ww 1 days after receiving a written 
request that it do so, delegate it . /ers 'elating to nurseries under 
this section and under AS 47.35.040 — 47.35.060 to a municipality 
which hus adopted an ordinance providing for day care licensing under 
home rule powers or os authorized under AS 29.48.035(a)(20). A munic­
ipality lo which these powers ha ve been delegated may waive or modify 
any regulation or standard established by the department under the 
authority of AS 47.35.010 — 47.35.080 as it applies to nurseries or the 
application of any such regulation or standard us it applies to a partic­
ular day care licensee but must notify the department of any waiver. 
(5 2 ch 17 SLA 1951; am S§ l,2 rh 42SLA  1973; am §§ l,2ch253SLA 
1976; am § 1 ch 45 SLA 1977; am § 1 ch 98 SLA 1977; am § 135 ch 6
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Iteviniir's notrs . In JUKI Toriner" E ffect o f nrm-mlmi-nt.*,. — The 11)81 

witt I I Iv r ln l biThre the riTerente to AS nmenihnrril changed ar, internal reference
47..'15 DM) Thai -I'lllu ll wan repenleil Itv in sulmeetiiin lb).
Her. 5. i l l  117, SI.A 1982.

NOTES TO DEC IS IONS

Cited in J M.A. v. Stale, Sup. Ct. Op 
No 1201 I Kile No. 2.7911, 542 P .» l 170
(1975).

Sec. 47.35.020. License or permit required. A person may not, 
without a license ot ; nnit to do so,

(1) maintain ar conduct, for more than 90 days, a boarding home, 
foster home, group home, institution, or other place for the regular 
reception or care of children under 16 years of age, or a foster home, 
group home, or institution for the care of dependent adults; or

12) engage in the business of receiving or caring for children under 
14 years of age, with nr without compensation, in u nursery in which 
five or more children not related oy blood or marriage, or legal adop­
tion, to the owner, operator or manager of the business are lodged. (§ 3 
cli 17 SLA 1951; am fi 3 ch 42 SLA 1973; am § 3 ch 253 SLA 1976; am 
$ 2 cli 45 SLA 1977; am § 1 ch 97 SLA 1982)

Effect o f (intendments. — The 1982 days" near the beginning o f paragraph 111 
amendment inserted "for mure than 90 und mude minor changes in style.

Sec. 47.35.030. Authority to issue regulations. The department 
may adopt regulations and standards consistent with other require­
ments of law. This authority does not deny a religious group from 
establishing and operating an institution solely because of the pr>or 
installation or operation of another religious group in the same area. 
The authority to adopt regulations und standards shull be exercised to 
insure compliance with the intents and purpose of AS 47.35.010 — 
47.35.100. The department may inspect and examine an institution, 
home or place, or the performance of a service. (§ 4 ch 17 SLA 1951; am 
§ 1 ch 77 SLA 1967)

Sec. 47.35.010. Licensing, (a) The department shull issue u license 
to a facility if il determines that the facility has met the standards for 
operation set out in AS 47.35.010 — 47.35.080 and the regulations 
adopted under AS 47.35.010 — 47.35 080.

• Ii) A license is valid for two years alter the date of issuance unless 
it is revoked or modified. The department may revoke a license or 
modify a license lo provisional status if it determines that u facility is 
not in compliance with AS 47.35.010 — 47.35.080 or the regulations 
adopted under AS 47.35.010 — 47.35.080.

(c) The department may waive compliance witli a standard set out 
in regulations adopted under AS 17 .’15 Old -17  .'15.(18(1 if an su'reiil-

ft 47 .35 .050 W e l f a r e ,  S o c i a l  S e r v i c e s  a n d  I n s t i t u t i o n s  § 47 .35 .060
able alternative is established that meets the purpose of the provision 
und reasonably assures the well-being of persons in care.

(d) A license may not be transferred to a different facility or owner.
(e) The department shall give written notice of revocation or modifi­

cation under (b) of this section 30 days before the effective date of the 
action. However, if the health or well-being of children or dependent 
adults is in jeopardy, the revocation or modification action is effective 
immediately upon the issuance of written notice by the department. 
(§§ 5, 8 ch 17 SLA 1951; am § 4 ch 42 SLA 1973; am § 2 ch 97 SLA 
1982)

Effect o f amendments. — Thu 1982 
amendment rewrote thin section.

Sec. 47.35.050. Duration o f license or permit. [Repealed, § 5 ch 97 
SLA 1982. For current Jaw see AS 47.35.010(b) and (e).]

Sec. 47.35.055. Provisional license, (a) The department shall 
issue a provisional license to a new facility if the facility submits to the 
department an acceptable plan for operution that is in conformity with 
the provisions of AS 47.35.010 — 47.35.080 and the regulations 
adopted under AS 47.35.010 — 47.35.080. After the department deter­
mines that the new facility is operating in conformity witli the provi­
sions of AS 47.35.010 — 47.35.080 and the regulations adopted under 
AS 47.35.010 — 47.35.080, the department shull issue a license under 
AS 47.35.040 to the facility.

(b) The department muy issue a provisional license to a facility that 
is licensed under AS 47.35.010 but is temporarily unable to conform to 
the provisions of AS 47.35.010 — 47.35.080 or the regulations adopted 
under AS 47.35.010 — 47.35.080.

(c) The department may issue a provisional license tinder (b) of this 
section only if the facility submits to the department an acceptable 
plun to bring the facility into conformity with the provisions of AS
47.35.010 — 47.35.080 und the regulations adopted under AS 47.35.010 
— 47.35.080 within the time specified in the provisional license.

(d) A provisional license is valid for a period not exceeding one year 
from the date of issuance. Tlie department may renew a provisional 
license for un additional period not to exceed one year. (§ 3 ch 97 SLA 
1982)

Sec. 47.35.060. Records required. Ench licensee or permit holder 
shall keep records regarding each child or adult in its control und care, 
or placed by it, which the department prescribes, and shall report to the 
department tlie facts which the department requires with reference to 
the children or adults. All records regarding individuals placed for care 
in an institution or home under this chapter arc confidential and shall 
be safeguarded from improper disclosure by the agency or department.

9 cli 17 SLA 1951; am 5 1 cli 45 SLA 1977!



$ <17.35.070 A l a s k a  S t a t u t e s § 47 .35 .900
2 ^ '  <A7-afi.07n. VinUti/vnrf A person who violates a provision of AS

47.35.010 — 17.35.100 or a regulation adopted under AS 47.35.010 — 
47.35.100 is guilty of a misdemeanor, and upon conviction is pun­
ishable by a line of not more than $300. (§11 ch 17 SLA 1951; am § 2 
ch 77 SLA 1967)

Sec. 47.35.075. Licensure o f providers o f care fo r dependent 
adults hy municipalities. A first or second class borough or a first or 
s<.tond class city outside a first or second class borough may license and 
supervise institutions caring for dependent adults. If a borough or city 
chooses not to license care providers for dependent adults, tho depart­
ment shall he the licensing authority; if a borough or city chooses to 
license care providers for dependent adults, the borough or city may 
exercist any power or responsibility granted to the department under 
this chapter nnd shall enforce regulations adopted by the department 
under AS 47.35.030. (§ 5 ch 45 SLA 1C 77)

Sec. 47.35.080. [Renumbered as AS 47.35.900.]
Sec. 47.35.090. Licensing nnd supervision o f maternity homes. 

Maternity homes shall be licensed und supervised in the same manner 
as boarding homes or foster homes, nurseries and other institutions 
caring for children as provided in AS 47.35.010 — 47.35.080. In this 
section "maternity home” means un institution or piace of residence 
whose primary function is to give care to pregnant girls or women, 
regardless of age, before or during confinement, or which provides care, 
as needed, to mothers and their infants ufter confinement, with or 
without compensation. (§ 1 ch 108 S'LA 1960)

Sec. 47.35.100. License required, (a) Without a license issued by 
the department in accordance with its regulations a person may not 
operate an agency providing uny of the following services;

(1) the placement of children for foster home care;
(2) the placement of children for adoption; or
(3) individual and family counseling.
(b) The license shall remain in effect until revoked for cause. The

department shull give written notice of revocation at least 90 duys
before the effective date of the revocation.

(c) In this section "agency" does not include un individual who occa­
sionally provides the services set ouL in (a) of this seclion. (§ 4 ch 77 
SLA 1967)

See. 47.35.900. Definitions. In this chapter
(1) "boarding home or foster home" means an establishment 

providing regular care for less than six children not related by blood or 
marriage to the foster purer j;

(2) "department” means thu Department of Health and Social Ser-

§ 47 ,35 .900 W e lf a r e , S o c i a l  S e r v i c e s  a n o  I n s t i t u t i o n s  § 47 .35 .900
(3) "facility" means the administration, program, and physical plant 

of a nursery caring for children, or a foster home, group home, or 
institution caring for children or dependent adults;

(4) "group home” means a small establishment providing care and 
services for 10 or fewer children not related by blood, marriage or legal 
adoption to the foster parent and which is

(A) noncontiguous to another institution; and
(B) stresses normal family living.
(5) "institution" means an establishment providing regular care and 

services for 11 or more children not related by blood or marriage to the 
owner or operator;

(6) "nursery" means an establishment providing care and services 
for any part of the 24-hour day for a child not related by blood or 
marriage to the owner or operator, but does not include uny estab­
lishment whose primary purpose is educationul. (§ 1 ch 17 SLA 1951; 
am § 3 ch 77 SLA 1967; urn § 1 ch 69 SLA 1971; am § 6 ch 104 SLA 
1971; am §§ 6, 7 ch 42 SLA 1973; am § 4 ch 97 SLA 1982)

Devisor's notes. — Formerly AS Effect o f amendments. — Tlie 1982 
t7.H5.080. Renumbered In 1984. amendment added paragraph (3).

Reorganized in 1984 to alphabetize the 
terms defined.

Chapter 37. Uniform Alcoholism and Intoxication 
Treatment Act.

Section
10. Declaration o f policy
20. Office o f alcoholism und drug abuse
30. Powers o f olTico
10. Duties o f office
60. Interdepartmental coordinating com­

mittee
dO. Review board on alcoholism 
70. Composition
80. Qualifications uf board members 
90. Term o f office and vacancies 
100. Compensation, per diem, ar expenses 
110. Duties
120. Alctholism program coordinator 
130. Comprehensive program fur treul- 

mei.t; reg>< nnl facilities 
110. Public and private treulmenl 

facilities 
150. Acceptance for treatment 
ICO. Voluntary treatment o f alcoholics 
170. Treulmenl and services for intoxi-

Scclion
cnled persons und persona incapaci­
tated by alcohol 

180. Emergency commitment 
190. Invuluntury commitment o f alco­

holics
200. Hearing on petition for involuntary 

commitment or alcoholics 
210. Records o f alcoholics and intoxicated 

persons
220. Visitation and communication o f 

patients
230. Establishment o f emergency service 

patrol
240. Payment for treatment 
245. Wages uf patients 
250. Nonapplicability 
"  iO. Application uf Administrative Pro­

cedure Act 
70. Definitions

Devisor's notes. — AS 47.37.070 — Colln teru l references. — 41 Am. Jur. 
47.37.270 were enacted its AS 47.37 .002— 2d, Incnmpetcnl Persons, 5 7.
17 37 210 lientmihered ill 1972 28 ( ' . I S ,  D lliflhatds, t I et soi|
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Massachusetts husbands have been convicted of rape o f their 
estranged wives.1 There arc no reported cases regarding 
matital rape in Mississippi. Virginia and the District o f 
Columbia.

Lobbying efforts to end this archaic and sexist “ marital 
right" or protection afforded husbands have been hard 
fought and. to a large extent, unsuccessful. Opposition to 
legislative efforts is being met with the following typical 
arguments:

...th e  state o f Florida has absolutely no business in­
tervening into the sexual relationship between a 
husband and a w ife .... We don't need Florida invading 
the sanctity and the intimacy of a husband and wife's 
sexual relationship. [Rep. Tom Bush, Ft. Lauderdale,
Fla.. Transcript of Floor Debate on House Bill 650, at 
3-4. May 29. I960]:
...the  Bible doesn’t give the state permission anywhere 
in that Book for the state to be in your bedroom, arid 
that is just exactly what this bill has gone to. its med­
dling in your bedroom, he State o f Florida, as an entity, 
deciding what you can do and what you can't do. [Rep.
John Mica. Winter Park. Fla., Transcript o f Floor 
Debate on House Bill 650, at 6. May 29,1980];
...B u t i f  you can't rape your, wife, who can you rape?-'' 
(California State Senator Bob Wilson, addressing a 
groi p o f women lobbyists regarding California's Marital 
Rape Bill AB 546. Spring 1979).

To date, only three states have totally abolished the 
marital rape exemption. The express exemptions in Oregon 
and Nebraska statutes were stricken (Neb. Rev. Gtat. 
§§28-319, 28-320, effective 1976. repealing and replacing 
§§23-403.03 and §28-403.04; Or. Rev. Stat. §163.305, amend­
ed by 1977 c. 644). N^w Jersey legislators went one step fur­
ther in abrogating the marital rape exemption by including 
an express statutory provision that "no actor shall be 
presumed to be incapable of committing [sexual offense] 
because o f . . . marriage to the victim." (N.J. Stat. Ann. 
§2C.14-5(b). effective Sept. 1,1979). Additionally, the exemp­
tion has been deleted in most, but not all, cases in California 
(Cal. Penal §262, effective Jan. 1, 1980, establishing a sep­
arate crime of spousal rape). Minnesota (Minn. Stat. Ann. 
§609.349, amended in 1980, deletes the exemption in most 
cases), and Iowa (Iowa Code Ann. §709.2-709.4, exemption 
dcli-tcd from first and second degree sexual abuse; exemption 
retained in third degree).

Delaware and Hawaii have amended their rape statutes 
by deleting the marital rape exemption on one hand, but then 
granting an exemption to a previously unprotected class of 
defendants. In Delaware the marital exemption was deleted 
from first and second degree rape (Del. Code Ann. §§763. 
764). However, in first degree rape the marital exemption was 
replaced wilh an exemption for "voluntary social •om- 
panions" fsrr m/ru/. The Hawaii legislature amended iiS  rape

2. Commonwealth v. Chretien, No. 99983-84, 85 (Essex County 
Superior Court. Mass.; Sept. 1979); People v. Finley. No. CRC 
80-877 (Criminal Division. Pinellas County Circuit Court. 
Florida; Apr. 1980).

statutes to provide for gender neutral terms, and in so doing 
deleted the marital rape exemption. However, like Delaware, 
a “ voluntary social companion" exemption was included in 
first degree rape (Hawaii Rev. Stat. §707-730).

Expan s ion  o f the Marital R ap e  Exemption
The marital rape exemption has traditionally only ap­

plied to, and protected, husbands in legally valid marriages. 
Various theories, in addition to Hale’s "matrimonial con­
sent." have been subsequently offered as the basis for this 
marital right or privilege o f rape: the "unity o f person" com- 
mon-law doctrine, whereby the legal identity of a woman 
merged upon marriage into that of her husband and made 
rape by her husband legally impossible since he could not 
rape himself; or the position o f women as property or chattel 
o f their husbands meant that a husband’s rape of his wife was 
merely making use of his own property. AH of these 
"rationales" underlying the marital rape exemption de­
pended upon and required a valid marriage contract.

Exem ption  fo r  Unmarried  Cohab i tan ts
While efforts to abolish the i.'arital rape exemption are 

meeting strong resistance, legislators in 13 stales (Alabama. 
Connecticut. Delaware. Hawaii, Iowa, Kentucky, Maine. 
Minnesota. Montana. North Dakota, Pennsylvania, Texas. 
West Virginia) have extended this "privilege of marriage" to 
unmarried persons. Eleven o f these states extend *he marital 
rape exemption to persons living together who are not 
married to each other (i.e.. cohabitation relationships). For 
example, Montana provides that "...the exclusion shall be 
deemed to extend to persons living as man and wife, re­
gardless o f the legal status o f their relationship." Mont. Rev. 
Codes Ann. §45-5-506(2). See also Alabama (Crim. Code 
§13A-6-60(4)); Delaware (Code Ann. §772(b); Iowa (Code 
Ann. §709.4, exemption only for third-degree sexual abuse); 
Minnesota (Stat. Ann. §609.342. exemption only for statutory 
rape and specified cases involving handicapped couples); 
Pennsylvania (Stat. Ann. Title 18 §3103'; Texas (Pe.ial Code 
§21.12). In West Virginia (Code §61-8B-1(2)) and Kentucky 
(R.S.A. §510.010(3)) “ marriage”  is defined in the criminal 
.Aatute to include unmarried cohabiting persons. Connecticut 
(Penal Code §53a-67(6)) and Maine (R.S.A. Title 17-A§252.2) 
expressly provide that cohabitation shall be an affirmative 
defense to rape.

The expansion o f the marital rape exemption to cover 
unmarried cohabitants is “ justified" in the Practice Com­
mentary following Texas Penal Code §21.12:

Adults cohabiting may terminate their relationship if 
one dislikes the other's sexual conduct, and there is no 
justification for the criminal law’s intrusion into the 
relationship. This section restates and expands the prior 
law's recognition o f this commonsense notion, which 
was reflected in [Texas| Penal Code art. 1183's definition 
o f rape to exclude sexual intercourse between husband 
and wife.

While men in these unmarried cohabiting relationships are 
increasingly being granted the "marital privilege" o f rape, 
women in these relationships have fared far worse in their at­
tempts to obtain privileges o f marriage such as spousal sup-
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The Marital Rape Exemption 
in the Criminal Law

The battered women's movement has brought to public 
light the abuse and violence women suffer from their hus­
bands, ex-husbands, male mates and ex-mates. Researchers 
and advocates on behalf o f battered women have realized that 
this violence includes severe physical abuse as well as non­
physical violence such as threats o f severe harm or 
degradation. Until recently, however, rape o f women by their 
husbands and male mates has remained a silent and hidden 
crime- Men’s right to rape their wives is in fact not a crime in 
most states. The legal right of marital rape is known as the 
“ marital rape exemption" and is embodied in state criminal 
statutes as well as the Model Penal Code (sections 213 et 
seq.). There has been limited progress towards the erosion o f 
the marital rape exemption, but this has been more than off­
set by the significant extension o f the exemption to additional 
classes o f defendants.

The legal system has been and continues to be a not-so- 
silent partner to this “ marital right" o f violence. Historically, 
battering and rape o f wives has been recognized as a 
husband’s legal right. The legal system's condonation o f wife- 
beating was expressed in 1824 by the Mississippi Supreme 
Court which held that a "husband should be permitted to 
chastise his wife moderately in cases o f great emergency 
‘without subjecting himself to vexatious prosecution for 
assault and battery, resulting in the disc v'it and shame o f 
all parties concerned.’ "  Bradley v. Stute. 2 Miss. (Walker), 
156. 158. Other states limited the husband's common law 
right to beat his wife by the "Rule o f Thumb": He was 
allowed to beat her as long as the stick was "no thicker than 
his thumb." Prosser, Handbook o f  the Law o f  Torts. 136 (4th 
ed. 1971). Since the mid-1800's, wife-beating has been a 
crime in every state, yet these laws have not been enforced 
against battering husbands or boyfriends. Today, this 
“ marital right" is upheld in the policies of noninvolvement by 
the courts, nonarrcst by police, and nonprosccution by 
district attorneys.

The principle that a husband cannot, as a matter of 
law. rape his wife first appeared in written English Law in the 
ISth century and was stated in the following manner:

But the husband cannot be guilty o f a rape committed 
by himself upon his lawful wife, for by their mutual 
matrimonial consent and contract, the wife hath given 
herself in this kind unto her husband which she cannot 
retract. 1 Hale. History o f the Pleas o f  the Common 
Crown 629 (1736 ed.).

Lord Matthew Hale authored this alleged common-law rule 
with absolutely no supporting authority. Lord Hale's 
misogyny was not. unfortunately, restricted to the area of 
marriage. His infamous statement that rape is a charge 
"easily to be made and hard to be proved, and harder to be

defended" (1 Hale, The History o f  the Pleas o f  the Crown. 
635 (1978)) is preserved in state jury instructions (see 61 Cal. 
L R . 919, 931-932 (1973)). Additionally, Hale played a 
significant role in the persecution o f witches in England. For 
a thorough analysis and discussion of the lack o f support for 
this alleged common-law rule see Drucker. The Common 
Law Does Not Support A M arita l Exception fo r  Forcible 
Rape. 5 Women's Rights L  Rep. 181 (1979).

P re sen t  S ta tu s  o l the Marital R ap e  Exemption
Today, a husband’s “ marital right" to rape his wife is 

expressly recognized in at least 37 states. Husbands are af­
forded this right through an express statutory exemption 
provided in state r  iminal statutes.

(a) A male person of the age of 14 years and upwards 
who has sexual intercourse with a female, nor his wife. 
by force and against her will, commits rape. (Emphasis 
added). 111. Ann. Star., ch. 38. §11-1 (1977).
In 10 states (Alabama, Connecticut, Illinois, Kansas, 

Oklahoma. South Dakota, Texas, Vermont. West Virginia 
and Washington)' the statutory marital rape exemption is ab­
solute. It applies regardless o f whether the parties are living 
apart voluntarily or by court order; only a f in a l decree of 
divorce terminates the exemption:

In 27 states certain limitations are placed upon the 
statutory marital rape exemption. There limitations reflect 
the varyu>5 degrees in which states recognize a wife's intent to 
extricate herself from the marriage as a basis for limiting the 
exemption. In 11 states (Kentucky, Louisiana, Maryland, 
Missouri. New York, North Carolina, North Dakota, Rhode 
Island, South Carolina, Utah and Wyoming) the statutory 
exemption is denied to a spousp once a judicial decree or or­
der of separation is entereo. lhe exemption still applies, 
however, when the spouses are living apart, a.id/or legal ac­
tion to terminate the marriage is pending. In six states (In­
diana, Michigan. Nevada, Ohio. Tennessee and Wisconsin) 
the marital exemption ends when the spouses are living apart 
and a petition for annulment, divorce or separation has been 
filed. In 10 states (Alaska, Arizona, Colorado. Idaho, Iowa, 
Maine, Montana. New Hampshire, New Mexico and Penn­
sylvania) the marital rape exemption ends once the parties 
are living apart: no court order is required.

Rape statutes in seven jurisdictions (Arkansas. Florida, 
Georgia, Massachusetts. Mississippi, Virginia and the 
District o f Columbia) contain no express marital exemption. 
Whether the alleged common-law exemption applies in these 
states, thereby barring prosecution of husbands for marital 
rape, remains a matter o f judicial ,'ecision and legislative in­
tent. Arkansas and Georgia provide express marita1 exemp­
tions for statutory rape (Ark. Stat. §§41-1804-1806: ua. Code 
Ann. §26-2018) but not forcible rape (Ark. Stat. §§41-1801, 
1803; Ga. Code Ann. §26-2001). It is therefore arguable that 
the legislatures of these states did not intend a common-law 
exemption to apply when the statute is silent. In Florida and

I .  Gtations to state statutes are available upon request from the 
National Center on Women and Family Law.

538 CLEA R IN G ) O USE  REV IEW



C o n t e n t s

Attorney’ s Fees Under the Civil Rights 
Attorney's Fees Awards Act o l  1976,
E. R 'chard Larson
A Health Advocate's G*:!dc to the 
Federal Budget P rocess , David F. 
Chavkin and Yvette Hutcn inson

337 Open Forum
338 -The Administration’s Now-Medicald

Proposals , National Health Law Program ..
Battered Women Score Major Victories 
In New Jersey and Massachusetts 
Marital Rape Cases , N ationa l Center 
n-W om en.and Fam ily Law__________ -

Socia l Security Administration lm- 
roves P rocedures lo r  SS I Recipients 
eceiving Payments Pending Hearing 

Decisions, Center on S o c ia l W elfare 
and Po licy  Law .
Recent Decisions To l l S ta tu te  o f Limi­
tations Under Age Discrimination In 
Employment Act, N ation a l Sen io r 
Citizens Law Center
Consumer and Energy News, National 
Consum er Law Center
Management o f Legal Services 
Supervision in Legal Services: The Role 
of the Educator-Supervisor, Robert W. 
No
Fed*. A Register Highlights
Case Developments 
Attorneys/Legal Services 
Bankruptcy 
Civil Procedure 
Civil Rights Consumer
Criminal Law and Procedure 
Domestic Relations 
Education 
Employment 
Environmental Law 
Food Programs 
Handicapped Pe rsons  
Health 
Housing 
Immigration 
Juveniles 
LandlordfTenant 
Mental Health 
Prisons
Public Utilities/Energy 
Socia l Security 
Taxation
Unemployment Compensat ion 
Welfare
Bib liography
Casetable

V O L  15, NO. 4. 
AUGUST /SEPTEMBER  1981



change it. The Appellate Division affirmed the dismissal. As 
a result o f these actions, the New Jersey Legislature amended 
its rape statute in 1979 to provide expressly that marriage to 
the victim was not a defense to the charge o f rape. N .J. Stat. 
Ann. 2C: 14-5(b).

On February 10, 1981, the Supreme Court o f New 
Jersey reversed the trial court’ s dismissal and reinstated the 
rape count against the defendant. (The decision should be 
useful in those states that do not have express spousal provi­
sions in their rape statutes.3)

The New Jersey court first examined the history o f 
Hale’s Doctrine, concluding that:

Without deciding whether an exemption existed in any 
situations at all, we think that il was not meant to exist 
during the entire legal duration o f a marriage. There­
fore, we decline to apply mechanically a rule w l.jse 
existence is in some doubt and which may never have 
been intended to apply to the factu-1 situation presented 
by this case. (Emphasis added.)

The court went on to discuss the three major justifications 
for a co>nmon law marital exemption: Women as the pioperty 
o f their husband or father; the "unity concept”  whereby 
husband and wife became one person upon marriage, and a 
husband could therefore not be charged with rape o f himself; 
and the contractual consent rationale, whereby a woman 
up^r. rntering a marriage contract consented to sexual inter­
course \'ith her husband. The court held that none o f these 
justifications were viable today given the enactment o f laws 
which recogni'ed married women as independent citizens 
(e.g.,Married Women’s Property Acts; abolition o f spousal 
tort immunity; women's right to make their own choices 
regarding reproduction). The ^ourt held that New Jersey’s 
no-fault divorce law made Hale’s contractual consent 
rationale (see discussion below) inapplicable:

By separating from her husband and living apart fo r 
18 months, a wife is entitled to a divorce without fur­
ther p roo f o f proper grounds. The corollary o f this 
right is that a wife can refuse sexual intercourse with 
her husband during the period o f separation. I f  a wife 
has a right to refuse intercourse, or deny consent, then 
a husband's forcible carnal knowledge o f his wife 
clearly includes all three essential elements o f the 
crime o f rape.

Tlie court held that, given the separation o f the parties, 
the defendant could not claim that his wife consented to have 
sexual intercourse with him. "Whether or not any other hus­
band could have based a defense on such implied consent — 
a proposition that wc doubt seriously but do not decide — 
this husband could not."

The New Jersey court limited its decision to the facts 
o f the Smith case. Because o f the 1979 revis;on o f the rape 
statute, the court did not need to go beyond the Smith facts.

3. A rk . S t a t .  A nn . § 41-1801, -1803 (1976): F la .  S t a t .  A nn . § 
794.011 (1979); C a . C o d e  Ann. § 26.2001 (1978); M ass. A nn  
L aw s ch.265. 5 22, ch. 277, § 39 (1979) (Michie/Law Co-op); 
Miss. C od e  A nn . 5 97-3-65(2)(1979) Va . C ode  § 18.2-61 (1979
Supp.); O .C . C o d e  A nn . § 22-2801 '.1967).

Yet the court made clear its distaste for the alleged common 
law exemption:4

The enactment o f the new Criminal Code has made it 
unnecessary for this court to discuss at length all the 
inequities o f a medieval rule that denies some women 
protection against sexual attack and treats them as 
sexual property o f their husbands....

But neither was the law o f this State under the former 
rape statute as blind to personal liberty and privacy as 
defendant would have this court believe. A man 
separated from *>  —ife — and perhaps one not 
separated — could not invoke an outdated and. doubt­
ful rule to avoid prosecution fo r rape simply because 
he was still legally married to his victim.

Commonwealth v. James K. Chretien
Oi. September 21, 1979, dcfendant-husband was con­

victed by a juty o f raping his wife and breaking and entering 
her home. Defendant received a three- to five-year prison 
sentence and tl ree years' probation after release. At the time 
o f the incident, defendant and victim were separated pur­
suant to a pn liminary divorce decree that had not yet 
become final. At trial, defendant claimed that he could not 
be prosecuted foi the rape o f his •wife because o f the common 
law spousal exemp ion which, he asserted, stii) applied despite 
the preliminary di\ orcc decree. The trial court denied his 
motion for dismissal. The Supreme Judicial Court, on March 
9, 1981, unanimously affirmed the conviction.

In its opinion, the court first analyzed the history o f 
the common law exemption. It examined various Massachusetts 
rape statutes, beginning with the colonial laws o f 1649. The 
court held that the legislature’s comprehensive revision o f the 
rape laws in 1974 was intended to criminalize marital rape 
and eliminate any spousal exemption.

In examining the 1974 revisions, the court noted that 
"the rape statutes themselves contain no statement o f legis­
lative intent or policy concerning the spousal exclusion." 
However, the court found that the legislature’s enactment o f 
domestic violence legislation in 1978 expressed the legislature’s 
intent to criminalize marital rape:

This act (Domestic Violence Act) provides a wide 
range o f remedies for "abuse" and expressly defines 
“ abuse”  to cover involuntary sexual relations engaged 
in by spouses when one spouse is made to submit by 
force, threat o f force o r duress....We think that 
G .L.C.209A (Domestic Violence Act) provides us 
with a dear legislative statement o f public policy 
which...reflects the intent o f the Legislature to 
criminalize such conduci.

4. NCOWFL filed an amicus brief arguing that Hale’s Doctrine, by 
its terms, constituted sex discrimination because it excluded one 
class o f women v,:tims (those married to the rapist) from the 
protection o f the criminal laws. New Jersey v. Smith. sup:a note
I (Amicus brief, filed by NCOWFL on behalf o f New Jersey). 
Clearinghouse No. 30.489A. I f  Hale's Doctrine were ead into 
the statute by the court, the .herwise constitutional statute 
would violate the equal protection clause. Although the court in 
Smith discussed this theory during oral argument and alluded to 
it in its opinion, the case was decided on other grounds.
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AFDC and SSI recipients on emergency room and hospital 
outpatient services whenever it would promote "more cost- 
efficient utilization." The Secretary could also permit states 
to share the cost-savings generated by tne Medicaid recipients' 
enrollment in a more cost-effective system o f medical care as 
long as "the waiver is not inconsistent with the purposes o f 
the Medicaid Act."

G. Conclus ion
As we have discussed in previous columns, state Medi­

caid agencies were experiencing large deficits and cutting 
back on benefits and services before the Reagan administration 
proposal tu cap Medicaid. This S I.2 billion cut in available 
federal matching will compound the problems facing state 
Medicaid administrators.

The prime villain in rising Medicaid costs has been 
generalized inflation in the health care industry. Because o f 
federal reimbursement policies for hospitals and nursing 
homes, which account for 80 percent o f Medicaid expen­
ditures, the national phenomenon o f health care inflation has 
been passed through to the Medicaid program. Many state 
agencies have found it easier to cut cligibles and services than 
to control hospital and nursing home rates.

The Administration’s flexibility proposals would give 
the National Governor's Association and the State Medicaid 
Directors virtually every mechanism which they have asked for 
to control the rate o f increases for nursing home and hospital 
costs. It also proposes to give them vast and potentially very 
dangerous authority to rewrite their Medicaid programs. This 
new authority may set o ff a new fight in the states as state 
administrators seek to redistribute Medicaid funds to meet 
the states’ needs for fi teal relief, as the hospital and nursing 
home lobbies seek to preserve their rate structures, and as recip­
ients seek to preserve their services and eligibility. Moreover, 
because Medicaid programs could now be designed which maxi­
mize services to the elderly while minimizing eligibility and 
services for children and the disabled, fights among the poor 
over the allocation o f Medicaid dollars would become a real 
possibility. It is vital that advocates begin to evaluate the 
problems posed by the new "flexibility,”  and .ddress them 
together, equitably and fairly.13

15. For further information about these developments, please contact 
Michael Parks and Lurien NVulsin, Jr., in NHeLP's West Coast 
office, or David Cnavkin and Judith Waxman at NHeLP East.

NATIONAL CENTER ON WOMEN 
AND FAMILY LAW
799 Broadway. Room 402. New York, N Y  10003. (212) 
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Battered Women Score Major Victories in New 
Jersey and Massachusetts Marital Rapo Cases

The highest courts o f New Jersey and Massachusetts 
recently declared that no common law marital rape exemption 
exists in their states’ rape statutes and husbands thus can be 
prosecuted for rape o f their wives. These landmark decisions 
establish that a married woman’ s right to be a separate per­
son under the law extends to her personal, sexual self- deter­
mination; she cannot legally be compelled lo have sexual 
relations with her husband against her will. The effect o f 
these holdings is to extend the equal protection o f the 
criminal law to battered wives.

State o f  New Jersey v. Smith1 (hereinafter Smith) and 
Commonwealth v. Chrcthn2 (hereinafter Chretien) both in­
volved interpretations o f rape statutes that did not contain an 
exprcs„ spousal exemption. Defendani-husbands claimed that, 
although the statutes were silent as to spousal exclusion, a 
"common law marital exemption" was incorporated by impli­

1. New Jersey v. Smith. No. 16246 (N .J . Sup. Ct., Feb. 10, 1981). 
Clearinghouse No. 30.4S9B.

2. Commonwealth v. Chretien, No. E-2276 (Mass. Sup. Jud. Ct., 
Mar. 9, 1981). Clearinghouse No. 31,388.

cation into the statutes and the husbands therefore could not 
be prosecuted for rape o f their wives. Prosecutors for the 
states argued that a common law exemption never existed, and 
even if it did, the exemption would not apply to the current 
revised rape statutes. The New Jersey and Massachusetts 
courts, while analyzing the history and doubtful validity and 
existence o f the alleged common law exemption, based their 
holdings on narrower grounds. Both courts held that, even if 
an exemption existed at common law, it was not now a part 
o f the rape statutes so as to exempt defendant-husbands 
from prosecution and conviction for rape o f their spouses.
S late  of New Jersey v. Albert Smilh

On January 5, 1976, defendant-husband was charged 
with rape o f his wife, atrocious assault and battery, private 
lewdncss and impairing the morals o f a minor (his son). 
Defendant moved to dismiss the rape charge on the ground 
that he was legally married to the victim at the time o f the 
incident.

At the time o f the alleged rape, defendant and victim 
nad been living apart in different cities. Court proceedings 
for divorce or separation had not been initiated, nor had the 
parlies entered into a formal separation agreement.

The trial court reluctantly granted defendant's motion 
to dismiss, 148 N.J. Super. 219 (Law Div. 1977), believing 
that a common law marital exemption was incorporated into 
the state's rape statute. Although the trial judge expressed 
unequivocal disapproval o f such an anachronistic rule o f 
law, he considered it the prerogative o f the legislature to
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Ill reality, marital rape ij often more traumatic than 
stranger rape. When you have been intimately violated 
by a person who is supposed to love and protect you, 
it can destroy your capacity for intimacy with anyone 
else. Moreover, many wife victims are trapped in a 
reign o f terror and experience repeated sexual assaults 
over a period o f years. When you are raped by a 
stranger you have to live with a frightening memory.
When you are raped by your husband, you have to live 
with your rapist.
(Testimony and Statement to the Judiciary Committee,
New Hampshire State Legislature on March 25, 1981,
In support o f HB 516, bill to remove spousal exception 
to sexual ass’ ult offenses.)

_ iii recently legislators and the legal system in 
general have refused to consider marital rape as a crime 
rather than a “ right" o f marriage. Thirty-seven states con- 
tinu.* to recognize a huaoand’s “ marital right”  to rape his 
wife through an express statutory exemption provided in 
state rape statutes.10 Since 1976, legislatures in California, 
Connecticut, Minnesota, Nebraska, New Jersey, and Oregon 
have removed the marital rape exemption from their criminal 
statues so as to permit rape prosecution o f spouses in all or 
most circumstances." Similar legislation in New Hampshire 
is awaiting signature by the Governor. By their decisions, 
New Jersey and Massachusetts now join this small but growing 
number o f states that have criminalized rape o f a woman by 
her husband.

Criminalization o f marital rape, either by court decision, 
as in New Jersey and Massachusetts, or by legislation, has

'0 . See The Marital Rape Exemption in the Criminal Law, 14 
C le a r i n g h o u s e  R f .v . 533 (Oci. 1980); State-by-State Summary 
o f Marital Rape Exemption and Resource Packet, available 
from  NCOWFL.

I I .  Information on legislation to repeal the marital rape exemption 
is available from the National Clcarinahouse for Marital Rape. 
2325 Oak S'... Berkeley. CA 94708, (415) 548-1770. This is a 
nonprofit, membership organization. Requests fo r information 
or assistance must be accompanied by a self-addressed, stamped 
envelope and tax-deductible membership fee.

significant legal and social ramifications. Criminalization 
notifies the victim that rape is not a part o f her marriage con­
tract, nor is it her “ wifely duty" to submit to such violence. 
Criminalization serves as a deterrent to domestic violence by 
notifying otherwise law-abiding husbands that their acts are 
crimes, not "rights." Criminalization will allow poor women 
to obtain publicly funded abortions which, in many states, 
are only available when the pregnancy is caused by legally 
recognized rape or incest. Criminalization o f marital rape 
will allow a woman to get out o f a violent marriage by per­
mitting the rape to serve as grounds for divorce.'2 Criminali­
zation will protect children by requiring courts hearing 
custody trials to consider the criminal rape as evidence o f 
parental unfitness.13 Finally, criminalization will permit battered 
women, who have been forced to kill their abusive husbands, 
to use the rape as a basis for a self-defense claim in a prosecu­
tion for murder.'4

The role o f criminal law in our society is to label those 
behaviors which are so reprehensible that a civilized society 
will not tolerate them. Rape o f a woman is such behavior and 
should be so labeled in all cases, even if the victim happens to 
be married to the rapist.

Joanne Schulman,
S ta ff A ttorney

12. The New York Times recently reported an incident where a 
woman seeking an order o f protection in New York's Family 
Courl was told by the judge, when she attempted to bring up the 
rape by her husband, that “ 1 don’t want to hear about these 
things. You’ re a married woman." Barden, Confronting the 
Moral ai'd Legal Issue o f  Marital Rope, N .Y . Times, June I, 
1981, §B, at 5.

13. See. e.g., Jarrett v. Jarred, 78 lll.2d 337, 400 N .E.2d 421 
(1979), cert, denied. 49 U .S .L .W . 3286 (Oct. 21. 1980). In 
Jarrett. the courl considered (he parent's violation o f a criminal 
fornication statute as evidence in a custody battle.

14. See. e.g. Priem, Marita! Rape: What Happens When Women 
Fight Hack?. 3 New W om en ’ s Times. (May 1981 ); Schneider and 
Jordan, Representation o f Women Who Defend Themselves in 
Response to Physical or Sexual Assault, pamphlet available 
from the Center for Constitutional Rights, 853  Broadway. New

• York . NY 10003, (212) 674-J303.
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For battered women’s advocates, the impact o f this finding is 
extremely important. By expressly including sexual abuse in 
domestic violence legislation, a foundation is laid for the 
elimination o f the marital rape exemption.

The Massachusetts decision went further than that o f 
the New Jersey court. It did not limit the opinion to only 
tho le rapes occurring after the entry o f 3 preliminary divorce 
dec.ee ar occurring after the spouses had separated. By 
hi Ming that the 1974 revisions eliminated the spousal exemp­
tion altogether, spouses in ongoing marriages, even while 
living together, are subject to prosecution under the 1974 
revised Massachusetts rape statute.
Hale’s Doctrine: Common Law or One Man’s Opinion?

At issue in Smith and Chretien was whether a rape 
statute that did not include an express provision exempting 
spouses ( i.e ., a "silent statute") incorporated an alleged 
common law principle that:

[T]he husband canr.ot be guilty o f a rape committed 
by himself upon his lawful wife, for by their mutual 
matrimonial consent and contract the wife hath given 
up herself in this kind unto her husband, which she 
cannot retract...,[I)n marriage she hath given up her 
body to her husband....3

This statement, known as Hale’s' Doctrine, first 
appeared in a treatise (not a case) written by Lord Matthew 
Hale, a 17th century English jurist. Lord Hale provided no 
supporting authority for his statement, and this lack o f 
authority was subsequently criticized by several English 
justices.4

Prior to Smith and Chretien, Hale’s unsupported 
statement was accepted as part o f the common law without 
question by American legislatures, courts and criminal law 
authorities. The New Jersey court in Smith, pointed out that:

(tjhe marital exemption rule expressly adopted by 
many o f our sister states has its source in a bare, extra­
judicial declaration made some 300 years ago. Such a 
declaration cannot itself be considered a definitive and 
binding statement o f the commo\ law, although legal 
commentators have often r ; ; . .. rd the rule since the 
time o f Hale without cvaluati tg its merits, (citations 
omitted). (Smith, slip op. at 9 .

Prior to Smith and Chretien, Hale’s Doctrine haa only 
been raised in the United States in two Texas cases, and went 
unchallenged.1 In Frazier v. State, 48 Tex. Crim. 142, 86 
S.W . 754 (1905), the court simply held that "so far as we are 
aware all o f the authorities hold that a man cannot himself be 
guilty o f actual rape upon his wife." ;at 143). Frazier was, the 
basis for the holding in the second case, 41 years later. State 
v. Duckett, 149 Tc.x. Crim. 100, 191 S.W. r  879 (1946). Thus, 
the Massaci. .setts court, in Chretien, accurately stated that:

[W ]e have never been directly presented with the ques­
tion o f whether any rape statute preceding that 
enacted in 1974 encompassed the common law excep­
tion .... (Chretien, slip op. at 7).

Unfortunately, both the New Jersey and Massachusetts 
courts refused to decide the threshold question o f whether 
Hale’s Doctrine constituted part o f the common law. While 
both courts severely criticized the validity and existence o f 
the doctrine, they based their holdings on the assumption that 
an exemption was part of the common law. As the Massachusetts 
court explained in the beginning o f its decision, "T o  assume 
otherwise would terminate our discussion by resolving the 
question against the defendant." (Chretien, slip op. p. 8, fn. 5).

However, in future cases challenging the existence o f 
a common law marital rape exemption, the Smith and Chretien 
decisions will prove invaluable. These two decisions now 
stand as the leading case law on the issue in the United States. 
Neither court found or held that a marital rape exemption exists 
under common law. Instead, both courts, and especially the 
New Jersey court, severely criticized and questioned its existence.

These two decisions make clear that regardless o f 
whether such an exemption existed at common law, there is 
no place in today’s society, given today's laws, for such a 
concept.
/•
{• •’ The personal liberty o f women and the recognition o f 

them as independent citizens under the law had developed 
beyond question through legislative and judicial actions 
over more than a century....No person in this State in 
1975 could justifiably claim that a man had a legal 
right to impose his sexual will forcefully and violently 
on a woman, even if it was his wife, over her unmis­
takable objection. (Smith, slip op. at 25-26).

Conclusion
Rape o f a woman by her husband is not a bizarre, 

unusual or isolated act. Rather, marital rape is a problem o f 
serious magnitude and consequence. Professor Richard Gclles, 
sociologist at Rhode Island University who has done exten­
sive research on battered women, has estimated that the 
number o f women in the United States who arc raped by 
their husbands, as part o f a beating or as a sequel to it, could 
be well over two million.8 Over one third o f the women who 
appear at battered women’s shelters report having been sex­
ually assaulted by their husbands.

Studies o f marital rape victims9 show that these women 
suffer severe and long-lasting psychological harm as a result 
o f these rapes. Dr. David Finkelhor, Assistant Director o f 
the Family Violence Research Program at the University o f 
New Hampshire and author o f Forced Sex in Marriage: A 
Prelim inary Research Report (March 1980), explained the 
devastating effects o f marital rape on victims when f 
testified before the New Hampshire Legislature:

5. I Hale. P i cas of Tttr Common C ro w n  628-29 (1736).
6. See. e.g.. New Jersey v. Smith, supra note I, at 12n.3; Com­

monwealth v. Chretien, supra note 2, at 5n .l.
7 . Uurckcr, The Common Law Docs Not Support a Martial Exception

f o r  Forcible Rape, 5 W om en s R ig h ts  L. R rp . 181 ,182  (1 9 7 9 ).

3 4 4

8. Hersay, Jan. 1, 1979, at 2.
9. For a survey and discussion o f marital rape studies see New 

Jersey v. Smith, supra note 4 (amicus brief by NCOWFL).
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it is a landmark case that lays the groundwork for future 
constitutional challenges to the marital rape exemption. In 
reaching its decision that New York's marital rape exemption 
violates the rights of married women under the equal protection 
clause, the court examined and rejected tne traditional justifications 
for the exemption. In clear and powerful language, the court 
went lurther than any previous tribunal in pointing out the 
absurdity and inherent sexism of the exemption and the arguments 
used to defend it.

The couple in Dc SteJ'ano were separated after '4 years 
of marriage. Defendant husband had moved out of th, marital 
home in June 10X2. On November 3. 19S2. the wife obtained a 
temporary order of protection requiring defendant to remain 
away from the marital home at all times and to refrain from acts 
or threats of physical violence towards her. On November 27. 
19S2. defendant allegedly entered the family residence in violation 
of the order o f protection and raped his wife at knifepoint. 
Defendant, who was charged with fir., degree rape and first 
degree burglary, moved to dismiss the rape indictment.

Defendant husband challenged the constitutionality of 
New York's rape statute. Because the spouses were living apart 
at the time of the attack and the victini-wifc had obtaineu an 
order of protection, the husband was considered "not married" 
under New York's spousal exemption.13 Defendant claimed that 
his equal protection rights were violated because New York law 
deprived hir.i o f the right to nonconscntual sexual intercourse 
with his wife, a right the law granted to other husbands. 
Defendant also claimed that New York's rape law violated his 
due process rights by failing to notify him that he was not 
allowed to engage in nonconscnsual scxu il intercourse with his 
estranged wife and that such action could result in a rape 
charge. Defendant "thus presented the coun with a raic opportunity 
to examine the validity of the exemption" and to drtcrrr.ittc 
whether il violated the equal protection rights of married women.14

The court's opinion began with a quote from John Stuart 
Mill: "Marriage is the only actual bondage known to our law. 
There remains no legal slaves, except the mistress o f every 
house."1' The coun then examined the traditional justifications 
for the marital rape exemption and concluded that none o f them 
constituted a governmental interest sulficicm to meet any o f the 
three tests associated with equal protection analysis. The court 
began with an examination of the origins of the marital rape 
exemption. Hale's Doctrine.1" The coun found that the doctrine

t2 . (m in 'd  [rum />. 745)
w ho  j r e  liv in g  apart p u isuan l to " ( i)  o rder i\sucd by a cou rt o f 
coiti|>etcm ju r is d ic t io n  w h ich  by  Its terms or in its e tle c t requ ire s 
su ch  liv in g  apart, nr ( i l l  decree or judgm ent o f separa tion , n r l i i i )  
w r it te n  agreem en t o l separation . . .  w h ich con ta in s p ro v is io n s  
sp e c if ic a lly  ind ica ting  thai the actor may he gu ilty  o l d ie  com m iss ion  
o l a c r im e  lo r  engag ing in conduct which con stitu te s an in ten se  
p reset tile d  hy th is a r tic le  aga in st and w ithout d ie consen t o l lhe lent.tie .''

I.V  N .Y . I*i sim Law  t) | .1 ( ) .0 0 |4 )  th ) t i l ;  l re siipru note 12.
14 lie  Stelano. at»7 ;,.Y.S.2d at 50U.
15 J.S . M m . .  Till-. Si nil C l  li m os W i i v u n  llX t i ’t l
Ih . “ |T |lie  hushand cannot be guilty o l rape commnicJ hy h im self

upon tus lawiuI w ile , lo r  hy their mutual m airinim fal consent and
contract tlie w ile hath given up herselt ir. this kind unto her
husband, which she cannot retract. . .  | l |n  marriage she hath given

was not judicial authority and thus "should not have been 
considered a binding and definitive statement of the common 
law."'7

The court then reviewed the arguments used to sustain 
the marital rape exemption, focusing on the central rationale of 
"implied consent" whereby upon marriage a woman irrevocably 
consents to sexual intercourse with her husband and relinquishes 
the right to say "no" in any and all situations. The court held 
the "implied consent" theory invalid because of the recognized 
constitutional right of a woman to have an abortion and use 
birth control without her husband’s approval. The court concluded 
that the "logical extension" of those right: is that a woman has 
the right to refuse the physical act that leads to pregnancy and 
that a woman's right "to individual autonomy and to control 
procreation are but part of the more comprehensive right to 
bodily integrity."18

In examining the othe- justifications olTered for the 
marital rape exemption, the court dismissed the theory that a 
wife is the property of her husband as having "no validity”  in 
the United States.19 The court rejected the related theory that, 
upon marriage, husband and wife become one legal entity and 
that a man cannot therefore be guilty of raping himself. In so 
ruling, ‘ he court noted that a wife’s separate legal identity was 
established as lone ago as 1848 by the "Married Women's 
Act.”

The court also addrcs-cd defendant's argument that the 
abandonment of the marital rape exemption would cause 
insurmountable evidentiary problems and invite fabricated 
complaints of marital rape. The court noted that lack of consent 
is the most ditficult element to prove in all rape cases, not 
merely intcrspousal rape cases, and that fabricated complaints 
of marital rape would be up,likely because o f the stigma society 
attaches to rape victims. The ciurt also pointed out that false 
reports of other crimes occur, bu: “ [o]nly in marital rape do we 
remove an entire class of potential victims from the protection 
of the law in order to protcci -omr abstract possibility of a false 
claim that the criminal justice svstem is unable to deal with 
appropriately."20

The court also dismissed as “ ludicrous" the argument 
that the prosecution of husbands for raping their wives would 
impede reconciliation of marriages.21 The court rejected the 
argument that other remedies arc available to victims of intcrspousal 
rape, since the victim bad already obtained an order of protection 
before being raped at knifepoint.

Finding that there was no governmental interest or basis 
lor the marital rape exemption tho court struck down New

16. (m ill'd)
up tier lw d y  to her h u sh a n d ..."  I H.w i-.. I ’l.i ssin-  rn i C k i i w n  62K-29 
t I7.1(i|. t in s  statement, known as H a le 's D octr in e . lir s t  appeared in 
a treatise im u  a ease) w ritten  by  Lord M atthew  H a le , a 17th 
cen tu ry  li ltg lish  ju r is t . Lord Hale p rovided no supporting au tho rity  
lo r h is statement: th is lack o f au tho rity  was sub sequen tly  c r it ic ize d  
by  severa l lin e l is lt  ju s tice s .

17. U r  Sirlniio. -in7 N Y .S.2d at 510.
IK . Id. at 51.1-14.
I>>. Id. at 512.
20. Id. at 515.
21. Id.

746 CLEARINGHOUSE REVIEW



N a t i o n a l  C e n t e r  o n  W o m e n  &  F a m i l y  L a w
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Florida, New York, and Virginia Courts 
Declare Marital Rape a Crime

Introduction
Rape ii a serious felony; in most states, it is second in 

seriousness only to homicide. In the last decade, battery of a 
wife has been recognized as a serious and widespread crime 
that leaves millions of women and children in this country 
physically and emotionally scarred. Consequently, it may seem 
surprising that marital rape has not received serious attention. 
Many people do not consider a husband's forced sexual intercourse 
with his wife rape. In most states, this behavior is legally 
r.rotcctcd. .• • JIn fact, marital rape is a fdrm of rape. It has the 
"brutality and terror and violence and humiliation to rival the 
most graphic stranger rape."' It is a traumatic experience; in 
many cases, more traumatic than stranger rape.

When you have been intimately violated by a person 
who is supposed to love and proteci you . it can destroy 
you r capacity lo r intiniLcy with anyone else. Moreover, 
many wife victims are trapped in a reign o f  tenor and 
experience repeated sexual assaults over a period o f 
years. When you are raped by a stranger you have to 
live with a frightening memory. When you are raped 
by you r husband, you have to live with your rapist.;

Like battery of a wife, marital rape is nol uncommon. 
While statistics arc few,3 Diane Russell's study, published in

1. Address hy David Fmkcllm r. Marital Rape: The Misunderstood 
C rim e. New York County Lawyers Assoeialion (M ay 3 . 19X4). 
(Available from  National Center on Women and Fam ily Law, Inc. 
(N C O W FL )).

2 . Testimony ami Statement in Support o f  I I .U . 51 , to remove 
spousal exemption to sexual axxaui; •ulenses hy Dr. David Fnke llm r 
to the Judiciary Committee, New Hampshire Slate Legislature 
(M ar. 2 5 . 19X11.

. Hccausc martial rape is not a crime in most slates, there are few 
statistics reportmc tlie incidence o l martial rape. In addition lo  
Russell's statistics. I ’ ro lessor R .J. Cielles reports that the number o f 
wives raped as part o l or sequel to a heating could be well over two 
im l l i -u  Other studies anu surveys report that ltl-14  percent e l a ll 
m arr,. I * union are victims o l marital rape, an 1 that 36 -37  fervent 
ut battered women have been marital rape victims. See Fmkcmnr & 
3 llo . /{n/ir iii Mnrrnnte: 4  Sucin lm tnul View, in Tin. D skk  Sun- o f  
Fsmii.ivs: C ik k i js i  F am ily  V i i i lu n l l  R is t .skn i 119-20 119X31.

Rape and Marriage1 found that 14. percent of the women 
surveyed were victims o f rape < • attempted rape by their 
husbands or ex-husbands.3 Indeed. "(sjcxual assaults by husbands 
were the most common kinds of sexual assault repotted, occurring 
over twice as often as sexual assault by a stranger."6

Legislatures have been slow to recognize the problem. 
As of January 1984, the rape laws o f 28 states still provide an 
express marital rape exemption: only 8 states have entirely 
abandoned the exemption.7 The courts, however, have been 
more responsive. In 1981. courts in New Jersey,8 Massachusetts9 
and Florida10 refused to apply the alleged "common-law" 
marital rape exemption to their rape laws and held that husbands 
were not immune from prosecution for the rape of their wives. 
In 1983 and 19S4. three more courts rejected the exemption." 
These cases form a substantial and unanimous body of case law- 
recognizing that a husband’s forced sexual intercourse with his 
wife is rape. This column examines the reasoning and implication 
of the three recent cases and reports on statutory development 
of the past three years.

P e o p le  v. D e  S te fa n o
People v. De Stefano was the first case in this country to 

examine the constitutionality of an express statutory marital 
rape exemption.11 Although De Stefano is a lower court decision.

4 . D . R usslli.. R apu a n u  M arrm c e l I9S 2 ). The author received funding 
in 1977 from  (he National Institute o f  Mental Health to do a large 
sca'c study o f women in San Francisco upon the prevalence o f  
marital rape.

5 . Russe ll, supra note 4 . at 57.
6 . Finkelhor Y llo . supra note 3 . at 120.
?  Sec NCOWFL's Marital Rape Exemption Packet, which includes a 

.tatc-hy-statc summary o f the exemption in criminal statute:' 
(P rice: 5 9 .0 0 .) See a lso  Statutory Update, in fra p. 749 .

X. Nc-v Jersey v. Smith, 426  A 2d 3X (N .J. I9K1 ): New Jersey v. 
M orrison . 426  A .2d 47 (N .J . I9N I) .

9 . Massachusetts v. Chretien. 417  N E .2d  I2U3 (Mass. 19X1).
10. F lorida v. Smith. 401 So. 2d 1126 (F la . Dist. Ct. App. I9 S 1 ).
11. People v. De Stcfanr.. 467 N .Y .S .2d  506 . 121 M isc. 2d 113 

( I9 S J ) .  Available from the Clearinghouse. No. 36 .SS8: S la le  v. 
R ider. « Fla. Law Weekly XX7 (N o . X3-X2I. Fla. C l. A pp .. 3d 
D ist.. Apr. 17, )S4 | |Ed itor's Note: (he officia l cue is 449  So 2d 
903 (F la . Dist. C App. I9S-’ I . | . Available from  the C learinghouse. 
No. 36.X90: Wei'haupt \-. V irginia. N o X 306 I6  iVa. Sup Ct. Apr. 
27 . 19X4) I Editor's Note: the o ffic ia l cite is 315 S .E .2d  847 tV.i. 
|9X 4 i | Avail able from the Clearinghouse. No. J6.XX9.

12. N Y. Pi ss i. I..vw *S 1311.0014) New York’ s manlal rape exemption 
is “ partia l." Under certain circumstances spouses are delined as 
"n o t m arried" for purposes ot the exemption and therefore certain 
husbands are not jrantcd immunity lo r lhe rape o l their wives. 
N .Y . IV.nai. L aw S 130 oot-ti delines "n o t m arried" as spouses
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In W'cisfuiupi. (he victim-wifc had been living apart 
frnni her husband and lud not engaged in sexual intercourse 
with him lor almost a year prior to the attack. Although she had 
not filed for or obtained a divorce, order of protection or 
separation agreement, she had consulted an attorney regarding a 
divorce and had been advised to wait until she had been 
separated for one year before initiating divorce proceedings. 
Delendant husband's million to dismiss the rape indictment on 
the basis o f a common-law- marital rape exemption was rejected 
by the trial court. Defendant was tried before a jury and 
convicted o f attempted rape. He received a two-year prison 
sentence, which was suspended pending outcome of the appeal. 
Tho Virginia iupreme Court affirmed the conviction. holding 
that a connr i-law exemption did not apply when the victim- 
wil'e had -•.early manifested her intent to end the marriage.

The Wci.dumpt court examined the history of the common- 
law exemption and determined that Hale's “ absolute" exemption 
is not and never was English common law The court found that 
under English common law a wife could revoke her implied 
consent to sexual intercourse with her husband. According to 
the court's interpretation of English common law. obtaining a 
court order of separation or a written separation agreement 
entered into by both panics constituted a revocation of the 
wife's "implied consent." although living apart from the husband 
and filing for. but not obtaining, a divorce did not. f .

Thus, the Wcislitmpl court found that under a: direct 
application of the English common law. the defendant in the 
instant case could not be guilty o f raping his wife. However, 
the court held that both Virginia statutory law and case law 
empower courts "to adopt from English common law those 
principles that tit our way of life and reject those which do 
noi.'":x

The court noted that during Hale's lifetime women were 
considered the property of their fathers and husbands, but that 
that is not the case unlay. The court relied upon a line of 
Virginia cases illustrating wives' growing autonomy over their 
property and financial affairs. In these cases. Virginia courts 
have rejected the argument that the so-called legal unity of 
husband and wife permits a husband to steal his wife's property, 
and have held that a husband's right o f access to his wife does 
not give him the right to break into his wife's separate home 
with intent to commit assault and battery. These cases "suggest 
that if a woman's independent control over her property is 
protected hy law, then her independent control over her physical 
person should likewise lie protected.'’ "'

The IYcidumpt court also reviewed cases from other 
slates that have abolished the marital exemption. The court 
found ih.it the trend in these marital rape cases is in accord wilh 
the Virginia cases granting wives autonomy anil independence 
with lespeet to property rights. "IJoth sets of eases point to an 
increasingly recognized role of the autonomy and independence 
of women |.im l|. . .  suggest a break with the ancient rules that 
cast women m a subservient position.""' The court also found

that an absolute marital rape exemption is inconsistent with 
Virginia's no-fault divorce law which requires spouses to live 
apart for a specified time without cohabitation before obtaining 
a no-fault divorce. Since the law contemplates a voluntary 
withdrawal by cither spouse from the marital relationship, the 
court stated that it "embodies a legislative endorsement of a 
woman's ur" '-’ ral right to withdraw an implied consent to 
marital sex.’ Like the Florida court in Rider, the Weishaupt 
coun found that since a wife has a statutory right to make a dc 
facto withdrawal from the marriage contract, it would be 
irrational to forbid her from revoking a "term" o f the contract.

The court also termed "absurd" defendant husband's 
contention that abandonment of the marital rape exemption 
would be disruptive to marriages. " [I |t is hard to imagine how 
charging a husband with the violent crime of rape can be more 
disruptive of marriages than the violent act itself."32 The 
Weishnupt court refused to address the argument that a marital 
rape exemption should be abandoned altogether. Thus the 
question of svhether an exemption would apply if the spouses 
were cohabiting at the time o f the rape is left open. In the 
concurring opinion, however, three of the justices expressed 
their “ understanding that the court’s decision is specifically 
limited to the precise facts o f this case. . .  that the decision 
today docs not violate or furnish any support for prosecution of 
husbands when there is a cry o f 'Rape!' by wives who have not 
demonstrated over a prolonged period of time a clear intention 
permanently to separate from the husband and such complete 
separation has, in fact, occurred."33 Such a distinction actually 
encourages violence by husbands since in order to avoid losing 
his immunity for prosecution for wife rape, a husband would be 
best served by regular and forcible rape of his wife. This would 
guarantee that she would not be able to meet the requirements 
o f prolonged and in fact separation, which were set out in the 
concurring opinion.

The concurrence further states that "[W ]hilc wc have 
recognized in our case the independence of women in this state, 
this rceonition should not operate to discriminate against 
men."'4 These justices seem to believe that a husband has the 
right to forcible rape of his wife absent her affirmative and 
demonstrated action lo terminate the marriage, and that this 
right prevails over a wife’s legally recognized rights of 
independence and autonomy. The Weishaupt concurrence is a 
sad and distressing r,o(c to an otherwise formidable and unanimous 
body of marital rape cases over the last four years. It should 
serve as a warning to battered women's advocates that a wife’s 
right to live free of violence in her home is not yet universally 
accepted. Fortunately, the majority decision does not uphold an 
exemption as applied to cohabiting spouses. It expressly limits 
its holding to the facts o f the case before it. While the 
Weislutupt decision does not go as far as Dc SlcJtmn or Rider, 
tho majority opinion does reject the application o f the exemption 
where t ire has been a de facto end to the marriage: it does not

31. /./.
W c i'h a u p t. No. X.KIOUi at 12. 32. 1,1. a t  19.

-’3- l>l •« IA  33. Id. a t  22.
Alt. Id. a t  t h  .14. /J . a l  21.
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York's statutory marital rape exemption as violative of the equal 
protection lauses of the slate and federal constitutions. In 
disposing of defendant husband's other constitutional claims, 
the court held that the order of protection directing defendant 
husband to stay away Irom his estranged wife and to refrain 
front violence toward her constituted sulficicnt notice so that he 
could be charged with rape, Furthermore, the court held that no 
specific notice was necessary since defendant never had a right 
to engage in forced sexual intercourse with his wife.

State v. Rider
On April 17. 1984. the Florida Court of Appeals held 

that Florida's sexual battery statute, which contains no express 
spousal exemption, does not incorporate a common-law exemption.

In the Rider case, the spouses were living together as 
husband and wife at the time o f the rape. No divorce or 
separation proceedings had been initiated, and no temporary 
restraining order or separation agreement existed. The wife 
testified that her husband had never physically abused her prior 
to the sexual battery. Defendant was charged with two counts of 
sexual battery after striking his wife on the head with a piece of 
metal, disrobing her. and lying her to the bed with "duct tape" 
in a spread-eagle position. Defendant moved to dismiss the 
sexual battery charges on the basis o f a common-law intcrspousal 
rape exemption. The trial court granted defendant's motion'on 
the basis that no objective manifestation of the wife's withdrawn 
consent to sexual intercourse with her husband existed, such as 
legal or physical separation of the parties. The state appealed 
the dismissal: the Coun of Appeals reversed and remanded for 
prosecution. On August 30, 1984. after two hours of deliberation, 
a four-woman, two-man jury found defendant guilty on both 
counts o f sexual battery. On September 19. 1984. defendant 
husband was sentenced to 14 years in prison."

Rider is the second Florida case to address the marital 
rape exemption. In the 1981 case o f Florida v. Smith?1 the 
Florida Coun o f Appeals for the Fifth District held that no 
common-law exemption exists in Florida. Smith involved 
spouses who were living apart at the time of the alleged attack. 
Although the Smith court explicitly stated that its ruling was 
based on a finding that no cotnmon-law spousal exemption 
exists in Florida, instead of a finding that the victim-wifc had 
revoked her "implied consent" by obtaining a restraining order 
and filing for a divorce, it was nevertheless unclear whether 
future courts would limit Smith only to separated spouses, as 
did the trial court in Rider. The Court of Appeals in Rider 
adopted a broad interpretation of Smith and refused to distinguish 
between spouses living together and those living apart for 
purposes o f eliminating the marital ruj>e exemption. The Rider 
decision, like the 1981 Massachusetts ease of Commonwealth i\ 
Chretien, expressly held that no common-law marital exemption 
exists even in the case of cohabitation spouses.

As in l)e  Stejitnn, the Rider court found that the origin 
of the marital rape exemption. Sir Matthew Hale's "single

47. N. Y  rim es. Sept. 4 , 19X4. § I .  at 32 ; Chicago Tribune. Sept. 19.
1984 . ■» I .  at 10.

43. Florida v. Smith. 4(11 So. 4d 1146 (19811.

statement, which stands alone, naked of citation to any authority 
judicial or otherwise." provides no reasonable basts for the 
exemption.24 The court held that no common-law spousal 
exemption had ever been adopted in Florida. The court 
hypothesized that even if such an exemption had at one time 
existed in Florida, the repeal of Florida's rape law and its 
replacement with a “ sexual battery" statute would have abolished 
(he exemption by "abrogatlingl any common-law assumptions 
concerning the crime of rape.""

The Rider court also stated that "even if we were to 
assume that a common law implied consent intcrspousal exception 
once existed and still exists . . .  it docs not follow. . .  that such
•onsent can never be withdrawn The court stated that
since a spouse may terminate the marriage contract, she may 
terminate a "term" of the contract, or withdraw consent to 
sexual intercourse. The court noted that the husband's remedy 
for this "breach of contract" is through the courts, not through 
violence against his wife. Finally, in refusing to adopt a common- 
law exemption, the court noted that when the validity o f a 
common-law doctrine is extremely dubious a court can take into 
account societal changes in determining whether to apply the 
doctrine.

These two Florida cases arc the first in the country to 
expressly find that a common-law spousal exemption had never 
been adopted in their state. While the landmark cases. 
Commonwealth v. Chretien and New Jersey v>. Smith, severely 
criticized the Hale Doctrine, they assumed that it was part of 
the common law. Although the marital exemption is often 
referred to as if it we c an established common-law rule, in 
fact, prior to the recent cases discussed in this article, Hale's 
Doctrine had only been raised in the United States in two early 
Texas cases and had gone unchallenged.27 Thus, the Florida 
cases are extremely significant in states that have no express 
statutory exemption, for they suggest that when courts in those 
states adjudicate marital rape cases they arc not confronted with 
a choice of applying or abolishing a legitimate common-law 
doctrine, but with adopting an antiquated doctrine of dubious 
origins tl at is incompatible with 20th ccntc y legal and societal 
concepts af marriage and women's autonomy.

Weishaupt v. Virginia
Weishaupt v. Virginia involves a rape statute that also 

contains no express spousal exemption. The Virginia Supreme 
Court held that a common-law marie.! rape exemption does not 
apply when there has been a "dc facto" end to the marriage. 
The court refused to decide whether a common-law exemption 
should be abandoned altogether, limiting its holding to the 
particular facts of the case.

24 . Ruler. 9 Fla. I.aw Weekly at 887 .
25 . III . at 8X8.
26 . Id .
27. Druckor. The Common Law Dues Not Support a  M arita l Exemption 

f o r  Forcible Rape. 5 H’ow /s 'v  R ts . L . R te . IX I . 1X2 ilV 7V i; 
Silm linun. Hutlernl Women Score M otor Victories iii New Jersey 
and Masui'liusvlls M arita l Rope Cases, 15 Ct.LAKisuiiuvsk Rev. 
342 . 344 11981).
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ho pm'ocutod lor npo o f his wife, even when lhe panics were 
sc panned pursuant lo coun order.

Texas
Like Oklahoma. Texas amended ils absolulc exemption in 1983 
lo permit pniscouiton o f a husband for rape o f his wife once the 
panics ate liune apan. or when one spouse has initiated legal 
proceedings to temunatc the marriage. T l x .  P ln a l Coot $ 
22.01 lie ). The Texas 19S3 amendment also abolished the prior 
law's expanded "cohabitor exemption" that barred prosccuiion 
of a man for rape of the woman with whom he was living but 
to whom he was not legally mamed. Texas will no longer 
extend the marital ••right" or privilege o f wife rape absent a 
legally valid marriage.

Wisconsin
In 1982. Wisconsin abolished the marital rape exemption in its 
entirety. Wis. Stat. Ann 940.225(61 (effective May I. 1982). 
Like New Jersey's. Wisconsin’ s law now expressly and 
affirmatively provides "MARRIAGE NOT A BAR TO PROSE­
CUTION. A defendant shall not be presumed to be incapable 
o f violating this section because o f mamage to the complainant." 
Wis. S ta t . Ann. 940.225(6). This express and affirmative 
elimination ul the marital rape exemption is preferable to 
merely deleting the exemption from the statute. The New 
Jcrsey-Wisconsin method does not leave open to question (or 
litigation) whether the alleged common-law exemption. Hale's 
Doctrine, applies once the statute becomes silent as to a
spousal exemption. • ;  •

Wyoming '
In 1983, Wyoming amended its law and eliminated the marital
rape exemption from first and second degree sexual assault. 
Wvn. S t a t . S 5  6-2-301.302, 307. Unfortunately, the exemption 
was left intact in Wyoming's third and fourth degree sexual 
assault statutes. Wxo. S ta t. §5 6-2-304. 305.

C o n c lu s i o n
There lias been significant progress in lhe courts and. to 

a lesser extent, (he legislatures in abolishing the marital rape 
exemption. However, since 1982 only the Wisconsin slate 
legislature has entirely rid ils laws uf the marilal tape exemption.

Analysis of the types of legislative changes made over (he last 
few years shows that few legislatures arc willing to accept a 
wife's absolute right lo control her bodily integrity and to live 
free from her husband's violence.

De Stefano. R ider and Weislwupt offer hope that courts 
will no longer lolcraie marital rape. The abandonment of the 
exemption in these case recognizes that marital rape is “ a crime 
of violence, not a crime of sex.’ ’ 36 and that the gravity of injury 
to the raped wife is the violent "assault on freedom . . .  injury io 
autonomy, lo sclf-esiecm. . .  .” 37 Both the De Stefano and 
Weishaupt courts scornfully reject the argument (hat marital 
rape prosecutions will injure marriages by preventing reconciliation. 
This view is a significant departure from the attitude that it is 
the woman's job to keep the family together, regardless of the 
cost. As the Weishaupt court pointed out. it is the husband’ s 
violence, not society’ s recognition and punishment o f that 
violence, which is destructive to marriage.38

De Stefano. Weishaupt and Rider recognize that il is 
time that rape laws be employer1 >o protect a woman's autonomy, 
not a husband’s proprietary it crests in his wife. £3

Monica Rickenberg 
Joanne Schulman

36. Rider. 9 Fla. Law Weekly al 887.
37. De Stefano. 467 N.Y.S.2d at 512.
38. Weishaupt, No. 830616 at 19.

SEE Computer and Research News section for results 
o f computer research based on this article, page 816.
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viiuire tlmt the victim hav : obtained or filed fo r a divorce. 
*ep.ir.ition «-r order o l protection. Thus, Wehhiuipi is an important 
-rep in the right direction.

The W\’i\lttiupt case is also significant fo r drawing an 
analogy between a woman's right to c on ro l her property and a 
woman s nght to control her body, thereby suggesting a connection 
ivtween a woman's economic position in society and male 
violence against women. As a practical matter the legal gains 
women have made in lhe economic sphere mean little i f  a 
woman cannot control such a basic aspect o f  her life as freedom 
trom physical violence in her own home. A woman cannot 
exercise her legal right to maintain property separately from her 
hushand i f  her actions arc controlled by her husband's use o r 
threat o l physic-.1 violence. Conversely, a woman has no power 
to eradicate the violence in her life i f  she is economically 
oppressed. A woman's ability to escape a violent domestic 
situation is constrained by lack o f  employment opportunities, 
the threat o f losing custody o f her children because o f poverty, 
and the inadequacy o f  child care and child support.

Statutory Update
As o f January 1984. 28 states still expressly prohibit 

prosecution o f a husband fo r rape o f his wife i f  the parties arc 
living together at the time o f the rape. In addition. 12 states still 
expand the marital rape exemption to cover unmamcdsf these 
states bar o r limit prosecution o f a man who rapes the woman 
he is living with, but to whom he is not legally married. 
Eighteen states have abolished the marital rape exemption and 
permit prosecution o f a husband for wife rape in all o r most 
cases.15

These numbers do not reveal the progress that has been 
made over the last two years in eliminating the marital rape 
exemption from criminal rape and sexual assault laws. While 
state legislatures have been slower than courts in rectifying 
these discriminatory laws, legislatures have been responding to 
the public's demand fo r change. The following is a review o f 
the legislative changes in 1982. 1983 and the first half o f 1984.

Californio
Cjlilorma established a separate crime o f spousal rape in 1980. 
Cai.. ft sai. Ciiiik 262. This spousal rape law originally required 
lhal lhe vielim-wife report the rape lo a law enforcement 
agency within 3(1 days. In I UK 3. this reporting lime period was 
extended to VII days. However, there is no reporting requirement 
under the ''stranger rape" siaiutc. Cxi.. IV n a i .  Coot 261. Thus, 
wives are siiil nor receiving lhe same treatment and pruteerion 
nlVorded oilier rape victims.

Illinois
In IVX3. Illinois abolished lhe marital rape exemption in 
■‘ aggravated criminal assault" provided lhe assault is reported 
to law enloreeiiiem within 31) days. Iu „  Hi v. S ia i . ch. 3K. 55 
IM  Kiel. 12-14 i |V.:3). Tins is a very minor impmvciitcni 
since llie exemption is only abolish -J svtrlt respect in lhe most 
severe Inrm ol' tape. The exemption remains applicable in all

35. lo r  a stale h\-slate analysis, u r  N C O W II.'s  Mamal K a jv  Exemption 
ftaekei i l ’ rice: 5V .m ii.

other sexual otfcnscs even if the parties are separalcd or base 
initialed disotve proceedings. ll is an "absoluic bar" ro prosecution 
o f a husband for rape nr his wile.

Indiana
Indiana law provides that a hushand car. be prnscculcd for the 
rape ot his wire if the parlies arc living apart al the lime of the 
rape and a petition fur annulment, divorce or scparanon hjs 
been filed. In 1983. Indiana amended us law ro terminate the 
spousal exempuon upon the filing of a petition for an order of 
prorcciion. While this does nor constitute major progress in 
abolishing the marital rape exemption, it does provide some 
much-needed protection for bauered wives who often do nor 
have (he funds ro hire an auomev in order to file for divorce or 
cannot obtain legal services assistance because o f funding 
cutbacks.

Kansas
Kansas provided bartered and raped wives with a major victory 
in 1983. The marital rape exemption was entire1'/ eliminated 
for the crime o f rape. K an . S t a t .  A nn . §5 2 l-a 5 0 l. 3502. 
However, a limited spousal exemption still remains for lhe 
crime o f "indecent liberties with a child under sixteen years of 
age," though the excmpiion ends if the underage spouses are 
living apart or have initiated some form o f legal action to end 
the marriage, including seeking an order o f protection. K a n . 
S t a t .  A nn . § 21-3503.

Louisiana
In 1984, Louisiana look a small step by eliminating the marital 
rape exemption from their most severe rape otfense. "aggravated 
s c x u j I  bartery." La. Rev. Star. Ann. 14.43.2. However, a 
marital exemption remains applicable in all other sexual offenses 
and only becomes ineffective when the parries are separated 
pursuant ro court order.

North Dakota
In 1983. North Dakota, like Illinois and Louisiana, abolished 
its marital rape exemption for first degree rape ("Gross Sexual 
Imposition"), but left the exemption intact fnr all other sexual 
o(Tenses. N.D. C ln t .  A nn . 55 12.01-20-01. 02. 12.01-03-12. 
However, unlike Illinois and Louisiana, the North Dakota 
statute includes a "voluntary social companion" exemption, 
which applies if defendant and victim were "voluntary socijl 
companions" at the rime of the rape and the victim "ai any 
time previously" permuted defendant "sexual liberties." N.D. 
C i.n t . A nn . 5 12.01-20-03:3. The voluntary social companion 
exemption, also adopted by the Model Penal Code, is broader 
than the traditional marital rape exemption because it dints not 
require a legally valid marriage. Insicad. the excmpiion may 
apply lo martial rape, cohabitant rape, and dale rape. Thus, 
because the voluntary social companion exemption was retained, 
North Dakota's deletion ol the spousal exemption may amount 
to no change ar all.

Oklahoma
Oklahoma amended its statute m i  ih.it. ctl'ccrisc November I. 
1984. the marital rape exemption will terminate once the 
parties are lixing apart, or one spouse has initiated legal 
proceedings to end the marriage, including petitions lor orders 
ol protection Thus, u vs ill be possible to prosecute a husband 
lor rape ol his wile esen il die panics are living together ai die 
lime ol the rape, provided a legal aettoti has been initiated. 
Okla. Stat. Ann. lit. 21 11111 It I. uuu'inU-il In- 19.S3 Okla. 
Sess. t.asss I . elt. 41. These amendments constitute j  mjior 
change m Oklahoma lass. 1‘ rtor to the amendments, Oklahoma's 
marital ra(>e exemption was "absolute": a hushand could never
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These three — ba t te r in g ,  non -ba t te r ing and obsess ive —  were the types o f  
rope we I d e n t i f i e d  from our In te rv i ews wi th mar i t a l  rape v i c t ims ,  There may be 
o ther  t ypes ;  we may need to r e f i n e  our concept ions .  The Impor tant  po int  l a  tha t 
n o r l t a l  rape happens In  a wide v a r i e t y  o f  con text s .  We need an Imagery thnt 
encompasses t h i s  v a r i e t y ,  and we can only get  I t  by l i s t e n i n g  to  the s t o r i e s  o f  
the women I t  happens to.

The absence o f  these s t o r l t s  f rom the conscience or the community r e s u l t s  
In  another misunderstanding about mar i t a l  rape —  th i s  one concerning I t s  
Impact. Tcoplc do not be l i eve  tha t ma r i t a l  rape hu r t s .  I n  1979, 8 n a t i o n a l l y
syndicated co lumnist  Invented some expe rt s to b o l s t e r  h i s  own p r e jud i ce s  and 
wrote that  "many U.S. J u r i s t s  agree that when a husband compels h l 3  w i f e  to
engage In  sex r e l a t i o n s ,  she s u f f e r s  r e l a t i v e l y  l i t t l e  o f  tho psycho l og ica l
trauma In cu r red  In  rapo by o s t r a n g r r "  (L l oyd  Shearer ,  Parade Magazine, Apr i l  
22,  1979 ) .

( I l o t l c e  how the husband on l y "compels h i s  w i re "  whlJ '  what tho s t r ange r  
does I s  r a p o . )

"This I s n ’ t  l i k e  he ’ s grabbing some lady o f f  tho s t r o e t " ,  argued John
R ld oou t ’ s defense a t t o r ney  Char le s Bur t .  "This I s  a woman he may have mado l o ve
to hundreds oT times b e f o r e , "  In  o the r  word3, I f  ho had made l ove  to her
hundreds o f  t imes be fo re ,  how t raumat ic could one more time be?

Opinions l i k e  th i s  be tray a fundamental misunderstanding o f  tho trauma o f  
rape I n  gene ra l  os we l l  as the trauma o f  mar i t a l  rape In  p a r t i c u l a r ,  [tape I s
t raumat ic not because I t  I s  with someone you don’ t  know, but because I t  I s  with
aomconc you don’ t  want - -  whether s t r ange r ,  f r i e n d  o r  husband.

B u r t ' s  Idea I s  ak in  to saying that  I f  your bus lncsa pa r tne r  empties your 
Jo in t  account and runs o f f  to Venezuela,  I t  sh ou l dn ' t  hu r t ,  because a f t e r  a l l ,  
you'd w r i t t e n  him hundreds o f  checks be fo re .

Rapo I s  the in t imate  v i o l a t i o n  o f  a po rson ' s  t r u s t  » ; autonomy. P r i o r  
In t imate con taot  onl y makes the v i o l a t i o n  tha t much more so

in fBCt *.<io s tudies  tha t  have looked  a t  t h i s  que s t i on  emp i r i c a l l y  have 
Indeed found tha t  the v ic t ims  o f  m a r i t a l  rape do s u f f e r  g r e a t e r  and l o ng e r  t ern 
trauma than o t h ' r  rape v ic t ims .  This f i n d i n g  I s  not s u r p r i s i n g  to  those who 
have ta l ked  t o  mar i t a l  rapo v ic t ims  and have come to r ecogn ize  the three sp ec i a l  
i n j u r i e s  or mar i t a l  r ape :  the b e t r a y a l ,  tho entrapment and the i s o l a t i o n .

More so than v ic t ims  o f  any o the r  kind o f  r apo,  the v i c t ims  o f  mar l tB l  repe 
s u f f e r  a profound be t ra y a l .  Among the women we Intervi ewed,  the f a c t  that 
someone whom thcy'had l oved and needed could v i o l a t e  them In  ouch an in t imate  
way dcat royed t h e i r  a b i l i t y  to t r u s t  o t l i o r s .  " I  thought so high l y o f  him and he 
turned out t o be a r a p i s t , "  said one woman. The expe r i ence a l s o  sapped th e i r  
conf idence In  themselves and t h e i r  f a i t h  .hat they had the capaci ty to choose 
t rus tworthy  companions. Tears l a t e r ,  many o f  those women found I t  Imposs ib l e  to 
contemplate Int imacy with a man. This I s  a component t o mar i t a l  rape tha t  hns 
no p a r a l l e l  i n  s t r ange r  rape,

A second component tha t  makes m a r i t a l  rape d i f f e r e n t  and more t raumat lo 
than o th e r  forms o f  rape I s  the entrapment . Host m a r i t a l  rape v l o t l n s  a re  raped 
not Jus t  once but many t imes. Ha l f  o f  our  In terv iewees  hud been se xua l l y

HA3/TXT,drscr,2May0i | ,  Page 3

a ssau l t ed  twenty times or  more by t h e i r  huebands. Thoy l i v e d  f o r  months, 
sometlmos yea r s ,  wi th ongoing v i o l a t i o n .  Hany grappled wi th ncve r-cnd lng 
anx ie ty  about when the next f o r ced  sex episode might occur .  This took i t s  t o l l  
i n  the form o f  ch ron ic t e r r o r ,  emot iona l  numbing, In vo lu n t a r y  panics ,  and 
r e p e t i t i v e  nlghtmaros Ihot  o f t e n  l a s te d  f o r  yea r s a f t e r  tho r e l a t i o n s h i p  had 
onded and tho threa t  o f  rape had gone. In  tlie sexua l  sphere,  v l  Jtlras su f f e r ed  
from f l a shbacks  and I n a b i l i t y  t o engage I n  sox. The c o r r o s i v e  Impact o f  mar i t a l  
rape could bo summod up thus :  when you a ro  raped by •  a t r ange r  you have t o  l i v e  
with a f r i gh t en in g  memory. When you a re  raped by your husband you have to l i v e  
with your  r a p i s t .

F i n a l l y ,  whi le a l l  rape v i c t im s  s u f f e r  shame and st igma, few s u f f e r  the 
t o t a l  I s o l a t i o n  o f  r an r l t a l  rape,  l lo r e l a t i v e s  o r  f r i e nd s  commiserated with 
those women about the pain. Ho p o l i c e  or  cou r t  conf i rmed tho Judgement that 
they had been wronged. In t h e i r  I s o l a t i o n  they u su a l l y  blamed themselves, and 
snw themselves os Inadequate and d i f f e r e n t .  I t  was a profound psycho l og ica l
acar  that was d i f f i c u l t  t o  erase .' '

I t  I s  t o erase t h i s  soa r  o f  I s o l a t i o n  tha t  I  th ink we owe our  f i r s t  
p r i o r i t y .  Tho debate about o r l r a ln B l l z l n g  mar i t a l  rape speaks to many I s s ue s :  
J u s t i c e ,  f a i rn e s s ,  e qu a l i t y ,  de ter r ence  o f  crime, and r e t r i b u t i o n  against  
o f f ond e r s .  Tot the I s sue  that i s  paramount f o r  mo I s  compassion f o r  v l o t lm s .

He must reach out t o the v i c t im o f  mar i t a l  rape and extend l e g l t lmaoy  to 
and compassion Tor what they have s u f f e r e d .  Doctor s need to be aware, Tor 
example, tha t  I t  I s  not a aimplo mat ter  f o r  aome women to avoid sex 
p o s t - o p e r a t l v o l y ,  even though tho l . -  r ecovery u r gen t l y  r eq u i r e s  I t .  Family 
p lanning agencies nood to take i n t o  account tha t  in  some women's mar r iages , 
con t racep t ives  l i k e  a diaphragm w i l l  not be adequa’ e p ro te c t i o n .

Attorney! need t o  r v o g n l z e  and a l e r t  d i vo rc in g  vomon to  the p a r t i c u l a r  
v u l n e r a b i l i t y  they f ace  from embl t t ored husbands dur ing the per iod f o l l ow i n g  a 
sepa ra t i on .  Marr iage counse l o r s  noed to  know tha t  the unspoken 'nd 
unacknowledged, gr ievance pl aguing many wives i s  that t h e i r  husband sexua l l y  
a s s au l t s  them.

( I n c i d e n t a l l y ,  I t  i s  i n t e r e s t i n g  to note tha t i n  the whole 25 yea r  
l l t e r a t u r o  on sox therapy and m a r i t a l  aex, ono can search In  va in  f o r  any 
re f e rence  to  tho problem o f  mar i t a l  rape,  «n exper ience tha t may be occu r r ing  to 
one I n  ten wi ves . )

Ma r i t a l  rape has been •  non-prob lem, f o r  t oo  l ong .  Un f o r tuna t e l y ,  when 
people s u f f e r  from non-problems, they tend to become non-persons ,  both In t h e i r  
own eyes and In  tho eyes o f  o th e r s .  Making ma r i t a l  repe a orimo w i l l  put •  few 
o fkondor s out o f  our community, but I t  w i l l  b r ing a whole l o t  o f  v i c t ims  back 
in .  The i n v i t a t i o n  i s  Jong overdue.
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Mar i t a l  rape I s  a crime with a name, but wi thout  a r e a l i t y .  Even where I t  
e x i s t s  In  our  l e g i s l a t i o n ,  I t  docs not e x i s t  I n  our  Imaginat ion .  Despi te dobatos 
I n  the congress and In  the cour t s ,  people have on l y  the vaguest and most 
mis leading p i c tu re  o f  what I t  I s ,  The s t o r i e s  o f  the v i c t im s  o f  th i s  crimo —  
v ic t ims  humi l ia ted by t h e i r  a s s a i l a n t s ,  ashamed among t h e i r  c l o s o s t  f r i e n d s ,  
depr ived o f  the p r o te c t i o n  o f  the law, and Ignored by tho p r o f e s s i o n a l s  —  these 
a t o r l e s  have not yet  touched the oonsclenco o f  tho community.

I t  was to hasten th i s  process tha t my oo l lcnguo  K e r s t l  K i l o  and I  r e c r u i t e d  
and Intervi ewed f i f t y  women who had been se xua l l y  assau l t ed  by t h e i r  husbands. 
The women were o rd ina ry  women, most o f  them c l i e n t s  a t  f am i l y  planning agonclos 
who wore asked as par t  o f  t h o l r  r egu la r  medical  h i s t o r y  I f  thoy hod ever  been 
sexua l l y  assau l tod by t h e i r  pa r tne r .  Many were t e l l i n g  t h o l r  s t o r l o s  f o r  tho 
f i r s t  time.

The depth o f  popular  Ignorance about tho problem o f  m a r i t a l  rapo runs deep. 
When we asked groups o f  s tudents ,  f o r  oxamplo, t o invent  v l gn e t to s  o f  mar i t a l  
rape, one wrote,  "lie wants to.  She doesn ' t .  He wins" .  Con you Imagine a 
s t r ange r  rape so descr ibed :  "He wants to,  Sho doesn ' t ,  Ho wins . "  Ho; the 
imagery o f  s t r ange r  rapo has knives  and dark a l l e y s  and t e r r o r  and v io l e n ce  and 
degradat ion.

So does mar i t a l  r ape l  People are apt  t o think o f  m a r i t a l  rape,  I f  they 
think o f  anything a t  a l l ,  as a bedroom squabble ove r  whothor t o have sex 
ton igh t .  Ho wonder they r a t e  I t  I n  surveys  as being obout as se r i ou s  an o f f ens a  
as d r i v i ng  wh i le  drunk. Hut ma r i t a l  rape does have b r u t a l i t y  and t e r r o r  and 
v io l ence  and hum i l i a t i o n  to r i v a l  the most graphio a t r ango r  rapo.

Among tho f i r t y  women we In terv iewed :
— one had been raped at  kn i f e p o i n t  by a husband who he ld her  up aga in s t  tha 

wa l l  and threatened to k i l l  her .
— ono was Jumped In  tho dark by her  husband and rapod I n  the anus wl i l l o 

slumped ove r  a woodpi le.
— one was gang rapod by her husband and h i s  f r i e n d  ho lding  b l aok jack i ,  a f t e r  

they su rp r i sed  her a lone In  •  vacant apartment.
— one had her baby kidnapped by an est ranged husband who oompel led her  to 

h<*ve sox as a c ond i t i on  f o r  r e t u rn ing  the ch i l d ,t ■
— one bad a 6 cent imeter  gash r ippod In  hor  vagina by a husband who was 

t r y in g  " i „  pu l l  bur vagina ou t " .
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Hono o f  these a t r o c i t i e s  (and the ro  were o ther s  o f  equal b r u t a l i t y )  were 
ever  r epo r ted to  the p o l i c e  o r  t o a newspaper. Somo were never r epo r ted  to 
anybody.

And these were m a r i t a l  r apes .  I f  o ther  pooplo had these Images in sc r ibed  
i n  t h e i r  memories when thoy thought o f  ma r i t a l  r ape In  the same I n d e l i b l e  way 
that  my co l league  and I  dn, I  do not th ink wo would huar near ly  so much nonsense 
obout th i s  problem.

However, t h i s  Imagery o f  mar i t a l  rape I s  not the whole r e a l i t y  c i t h e r .  From 
a survey we did o f  521 women I n  Boston and from one Diana Russ e l l  did o f  930 
woraon in  San Franci sco ,  wo est l raato tha t  mar i t a l  rapo I s  amazingly f requen t  —  
oocu r r l ng  to as many as 10 t o o f  a l l  marr ied women. Uhan t a l k i n g  about a 
problem o f  these dimensions,  I t  I s  no more f a i r  t o say tha t  ma r i t a l  rape I s  
always a savage a t t a ck  than I t  I s  to say tha t i t  I s  always a bedroom squabble.
Ho a ro  t a l k i n g  about a spectrum o f  which both o f  thcso arc a pa r t .

To make some sense o f  th i s  spoctrum, my co l l eague  and I ,  a f t e r  c a r e f u l l y  
ana l yz ing tho cases o f  the women we Interv i ewed,  found tha t I t  was u s o fu l  to 
d i v ide  them I n t o  throe broad ca te go r i e s .  We decided to c a l l  these three 
ca te go r i e s  b a t to r l n g  rapes ,  non -ba t te r ing  rapes and obsess ive rapos .

Ba t t e r ing  rapes were tho most b r u t a l  and lnc ludud most o f  the In c id en t s  I  
l i s t e d  e a r l i e r .  They oefcurred In  r e l a t i o n s h i p s  where, In adf*' . . ion to tho sexual
abuse, there was a l a r y o  amount o f  physica l  abuse. These husbands tended to
have problems wl l l i  a l c oho l  and drugs. They had enormous r e s e r v o i r s  o f  anger 
which they vented on t h e i r  wives and o f t e n  o ther  people I n  t h o l r  environment. 
Tho rapes tended to  take p l aco in  cap r i c i ou s  and unpred ictab l e  o l roumstances,  
much l i k e  tho o the r  v i o l e n ce .  They seemed to  have l i t t l e  to do with sexual
i s sues  per so. I n  f a c t ,  many o f  these wortn said they made themselves sexua l l y
a v a i l a b l e  whenever t h e i r  husband wanted them. Rather ,  these men seemed to be 
mot i vated by an in tense  d c s l r o  t o punish,  humi l i a t e ,  degrade, and r e t a l i u t e  
aga ins t  t h e i r  u l vos  us ing rape os tho v e h i c l e .  (About f o r t y - f i v e  porcent o f  the 
women we Intervi ewed s u f f e r ed  from b a t te r in g  r a p e s . )

Tho non -ba t te r ing  rapes were suos - . on t i a l l y  d l f f e r a n t .  Thoy occur red In 
more middle c l a s s  mar r i ages where the re  was much l e s s  o f  a h i s t o r y  o f  v i o l ence  
and abuse. The immediate p r e c i p i t a n t  o f  those rapes was more l i k e l y  t o  be a 
s p e c i f i c a l l y  sexual  gr i evance ,  f o r  cxaraplo, over how o f t en  to have sex o r  what 
k inds o r  sex. Tho f o r c e  Invo l ved  was o f t en  more r c s t r a ln od ,  enough to gain
suxual  access, but not enough to cause seve re I n j u r y .  Ihcse rapes seemed t o  be
mot ivated l e s s  by anger than by a d e s i r e  t o  a s s e r t  power, e s t a b l i s h  c on t r o l ,  
tuach a l e s s on ,  show who was boss, (Another  f o r t y - f i v e  percent o f  the rapos were 
o f  t h i s  s o r t . )

F i n a l l y ,  tho ro  was a t h i rd  kind o f  mar i t a l  rape we uncovered In  obout 101 
o f  tho s i t u a t i o n s  tha t  wo c a l l e d  obsess l vo  rapes.  I I tl icsu r e l a t i o n s h i p s ,  the 
husbands had unusual  soxua l  preoccupat ions .  Host wuro obsessed with 
pornography; they wanted t h o l r  wives t o he lp them make I t .  Host were obsessed 
with t h e i r  sexua l  problems;  they were a f r a i d  o f  bolng impotent nr homosexual . 
Often they had h igh ly  s t ruc tu r ed  r i t u a l s  about sex. They could on l y get  aroused 
I f  t h o l r  wives wcro In  a c e r t a i n  p o s i t i o n ,  or I f  they touched them In a c e r t a i n  
way, o r  i f  they " s taged"  a rape,  Thero was a tense that cany o f  thoso non 
nocdod v l o l o nco  o r  s t r ugg le  I n  o rde r  t o have sex. Thoy found tho hum i l i a t i o n  
very s t imu la t ing .  Tho women f a i t  as ihougli they wtro bcliig usod as 
musturbatory o b j e c t s ,  Thero was a d e f i n i t e  s a d i s t i c  component to some.
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MARITAL RAPE FACT SHEET 2.

3. F a c t  on. F i c t i o n ?  "MARITAL RAPE IS A BIZARRE AND UN­
USUAL ACT AND DOESN'T NEED LEGISLATIVE ACTION."

As a matter of fact, most experts consider rape to be 
the most underreported of all crimes and marital rape 
even more so. Over a third of women who appear at 
battered women's shelters report being sexually 
assaulted by their husbands.- It is seldom discussed. 
Humiliated and ashamed, marital rape victims don't 
talk about it. They don't report it because the law 
does not help them.

4. Fa c t  on. F l c . t 4 . o n ?  "WHEN A WOMAN MARRIES, SHE CONSENTS 
TO SEXUAL INTERCOURSE WITH HER HUSBAND."

As a matter of fact, sexual expression in love is one 
thing. Forced, brutalized sex is another.^ No one 
consents to violence by marrying. Under current law 
prosecution is impossible for even the most brutal 
rapes in marriage.

5. F a c t  on. F i c t i o n ?  "IF PROSECUTIONS ARE ALLOWED FOR 
MARITAL RAPE, A LOT OF INNOCENT HUSBANDS WILL HAVE 
RAPE CHARGES FILED AGAINST THEM BY ANGRY, VENGEFUL 
WIVES WHO HOPE TO BARGAIN FOR A BETTER PROPERTY 
SETTLEMENT IN A DIVORCE ACTION."

As a matter of fact, this myth is built on the ill- 
founded belief that women are innately vengeful and 
willing to go through the tortures of a courtroom 
trial in order to "get back" at a man, and that some­
how women should be treated as less credible victims 
of crime than others. Actually, there are many 
other types of complaints which a woman could file for 
retaliation that would require less public self­
exposure and trauma. Further, our legal system has 
built in mechanisms to determine the merits of a com­
plaint. Police investigations, prosecutor discretion, 
and jury deliberations are employed to determine the 
truth or falsity of other allegations. Why should 
marital rape be treaced any differently? Finally, 
no such misuse has been documented by the states 
that have eliminated immunity of spouses from prose­
cution for rape. Only the most extremely brutal and 
horrifying incidents of marital rape have been re­
ported.
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MARITAL RAPE FACT SHEET*

1. Fa c t  O H  F i c t i o n ?  "MARITAL RAPE ISN’T AS SERIOUS AS 
RAPE BY A STRANGER— IT1S JUST A WOMAN NOT BEING IN 
THE MOOD AND HER HUSBAND INSISTING."

As a matter of fact, marital rape is often just as 
violent, just as degrading, and oftentimes more 
traumatic than rape by a stranger. It is perpetrat­
ed with knives, at gunpoint, repeatedly, brutally, 
in,front of others, and most often is the final 
violent act culminating a series of physical abuses. 
One woman has reported being beaten and raped by 
her husband virtually every day for six months, 
anally raped 9 or 10 times. He told her that, if 
she ever tried to leave, he would kill her. In 
terror she fled to another state, changed her name, 
and lived there for a year in cognito.

2. F a c t  O H  F i c t i o n ?  "MARITAL- RAPE ISN'T OFFENSIVE—  
AFTER ALL, A WIFE HAS HAD SEX WITH HER HUSBAND 
BEFORE, WHAT'S ONE MORE TIME?"

As a matter of fact, a woman raped by a stranger has 
to live with the memory of that experience. A woman 
raped by her husband has to live with her rapist. 
Many wife victims, trapped in a reign of terror, 
experience repeated sexual assaults over a number of 
years. What happens to a capacity for intimacy when 
the person who has promised to love and protect, and 
on whom one may be economically dependent, commits 
such a brutal and violent violation?

* Prepared and distributed by the Pennsylvania Commission on 
the Status of Women.

(over)



MARITAL RAPE FACT SHEET 4.

9. F a c t  o n  F i c t i o n ?  "MARITAL RAPE LAWS WILL DESTROY
MARRIAGES BY PREVENTING ANY POSSIBLE RECONCILIATION."

As a matter of fact, isn't a marriage in which a 
husband rapes his wife and she presses charges 
already destroyed? Withholding justice and equal 
protection to try to hold together such a marriage 
is an unrealistic and improper goal for the criminal 
law. The law now protects a raping husband rather 
than a victim wife, and women can be coerced into 
staying in violent marriages. Should the law en­
courage such forced cohabitation?

1 0 .  Fac-t o n  F i c t i o n ?  "SINCE SO FEW CASES ARE BROUGHT 
TO TRIAL, WHY BOTHER WITH A MARITAL RAPE LAW?"

As a matter of facb, the law protects either the 
victim or the rapist. Husbands who commit acts 
of violence against wives now receive special 
protection from the law in Pennsylvania. Should 
such special protection more rightly belong with 
the victim? Passage of H.B. 1122 would call 
attention to the problem, let the victims know 
there can be help, and, by removing society's 
sanction for such behavior, work to deter it.



MARITAL RAPE FACT SHEET 3.

6. F a c . t  O X  F i c . t i . o n ?  "MARITAL RAPE IS SIMPLY ONE 
SPOUSE'S WORD AGAINST THE OTHER, HENCE IT WILL 
BE DIFFICULT TO PROSECUTE."

As a matter of fact, when has difficulty to pro­
secute determined what a crime is? Treason, cru- 
spiracy, child abuse, and incest are difficult 
to prove, but there is no outcry to decriminalize 
them.

7. F a c t  O X  F i c t i o n ?  "THERE ALREADY EXIST REMEDIES
FOR MARITAL RAPE— A WOMAN CAN FILE ASSAULT CHARGES 
OR GET A DIVORCE."

As a matter of fact, all rapists assault their 
victims. Rape is a crime different from assault. 
That is why special rape laws exist. Rape involves 
a special humiliation and special violation.
Assault is a less serious crime, its penalty less 
a deterrent. Even though a woman might escape 
as a victim by filing for divorce, should the 
committer of the criminal acts escape punishment 
for them? An appropriate deterrent to this type 
of violent behavior is not now available.

8. Fa c t  on  F i c t i o n ?  "MARITAL RAPE LAWS WOULD HAVE 
THE STATE MEDDLING IN PEOPLE'S BEDROOM AFFAIRS."

As a matter of fact, the state is meddling in the 
bedroom whether there is‘a marital rape law or 
not. In one case the state allows husbands to 
rape their wives. In the other, the state protects 
wives from this type of violence. Should murder 
and assault between spouses be decriminalized 
just because it's a family affair? A husband 
should no more fear criminalization of marital rape 
than a parent fears laws on incest or child abuse. 
The law should condemn a brutal, hostile, revenge­
ful, hateful, and anti-social act whether it 
happens within a marriage or without..

(over)
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In the debate over removing the spousal exemption to ri'pe, much concern ha3 
been expressed over how or even whether a law criminalising rape would 
work.(*2) Opponents of the change have raised several different spectors of 
ir.3idiou3 consequences that would ensue if marital rape i3 criminalized. For 
example, they have warned that deleting the 3pou3ai exemption would risk 
flooding the criminal justice system with frivolous complaints brought By 
"vindictive" wives.(*3) They have al30 raised the fear that cases brought under 
such a law would be impossible to prosecute, either because wives would he 
unreliable witnesses or because the cases would boil down to her word again.st 
hi3. (“!]) In short, they have predicted that marital assault prosecutions would 
bog down and fru3trace the criminal justice system.

Until recently, arguments over these claims have been mostly hypothetical. 
There has been little empirical evidence against which to judge them. However, 
now that several states have eliminated the spousal exemption, and have gained 
experience about what happens once the exemption is removed, it is possible to 
see how a spousal rape law work3 in actuality.

A state well situated for a study of the effects of criminalizing marital 
rape is California. California changed its law as early S3 January, 1QB0, and 
has had a total of more than four years experience without the spousal
exemption. As the no3t populous state in the country, California has also
generated a large number and variety of spousal rape cases. Moreover, since the 
change of the law was hotly debated and widely publicized in California, public 
attention to marital rape ca3es ha3 been relatively high there, making 
information on the subject easier to collect.

On the other hand, using California to 3tudy the operation of marital rape 
prosecutions ha3 some drawbacks. Califorala’3 legal situation with regard to 
marital rape is not entirely parallel to that of other states which have 
criminalized rape between a husband and a wife who are still living together. 
When California changed the law on 3pou3al rape, the legislators did not merely
delete the spousal exemption. Instead, they drafted a totally new section of 
the criminal code on the matter of spousal rape. One important special
condition attached to the California spousal rape law is that victims were 
limited (until recentlyl to bringing such charges within 30 days of their 
occurrence. Another 1s that marital -rape, unlike non-marital rape, can be a
mis1- leanor rather than a felony. Nonetheless, a great deal of valuable insight 
into the question of whether marital rape is a viable legal concept can be 
gleaned by looking at the situation in California.

GATHERING DATA

Gathering the needed data on the operation of the marital rape law in 
California has not been a simple task. Unfortunately, the state Bureau of
Criminal Statistics does not keep very thorough or very detailed information on
marital rape prosecutions in spite of the fact that an important public policy
issue is at stake.(*5)

So the 3taff of the National Clearinghouse on Marital Rape (NCMR) ha3 been
forced to compile data on its own —  a frustrating and cumbersome task. Marital
rape cases have been identified in a variety of .ways —  but primarily through a 
newspaper clipping service. The staff of the Clearinghouse, after hearing about 
a mr.rital rape prosecution, made contacts with the Journalists, attorneys, 
prosecutors, court officials, probation officers and sometimes rape crisisM A iJA /P ?,D 2 0 3 ,0 5 Ju n 8 4 , Page I •



workers familiar with the CE3e, in an effort to get a3 ouch detail as possible 
about the events of the case, the backgrounds of the offender and the victim, 
and the disposition of the case within the legal system. District attorneys 
were generally the best and most reliable sources of information. Occasionally, 
these officials rererred WCMR staff to other cases which had not been identified 
through the new3 clipping service.

Altogether, HCMR staff Identified 39 ca3S3 of marital rape which cane to 
the attention of the police or courts from January, 1980 through December, 
1981. Thi3 i3 not necessarily a complete inventory of all such cases, however.

One piece of evidence sugge3t3 it i3 fairl> thorough, though. The state 
Burerau of Criminal Statistics did compile what it believed to be a complete 
tally of all arrest3 for m :ital rape in 1980. This official tally 3howed 11 
arrests. For the comparable time period, the NCMH inventor/ showed 17 cases 
that even the official reporting statistics did not pick up.

Nonetheless, it must bo said that although NCMH believes it to be fairly 
complete, there i3 no way of knowing hew totally complete the NCMR inventory of 
rape cases is. Moreover, without the information about it3 completeness, we 
cannot vouch for it3 representativeness either. There i3 every reason to 
believe that the cases not identified, if there were any, would be les3 
sensational cases that did not proceed as far In the criminal justice system.

In other word3, the cases that were identified would be more brutal, 
contain more evidence, nod ha more likely to result in a hearing or trial that 
would bring it to greater public attention than other cases. Whether this group 
of cases is biased in this way, we do not know.

With these possible caveats In mind, wo present the information on the 
California cases. One advantage of generating data through call3 to District 
Attorneys, newspapers and so forth, rather than through the state reporting 
system, wa3 than a great deal more Information could be gathered. The NCMH, by 
diligent sleuthing, was able to Inform itself about age, race, occupations of 
the husband and wife, and the nature of the incident in addition to all the data 
about the court disposition.

I
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NATURE OF THE CASES

A first thing to note about the cases .13 that they were, on the whole,
extremely brutal. Especially brutal cases are probably more apt to end up on
the police blotter and in the newspaper, and that may account in part for the 
array of incredible violence illustrated in the chart. The cases include one 
where a woman was raped with a crowbar and a sixteen inch tire iron and then had 
her breasts slashed with the same instruments. In another, a woman complained 
that her husband forced her to have sex with other men and dogs. In still 
another, the fugitive husband murdered the victim before he could be apprehended 
for her rape. The use of knive3 and gun3 was a common feature among these cases
and several included very severe beatings.

A second important feature of the cases was that a majority of the rapes 
occurred between spouses who were separated, sometimes very recently so. In 
only 1 8 percent of the case3 were the couple 3till living together (See Table 
1). It is not surprising that cohabiting couples constitute a minority of 
cases. Wive3 who are still living with their husbands no doubt have a much more



difficult tine seeing what happened to then as a rape and choosing to present 
such charges to the police. Also, a woman who 13 living in a separate household 
would expect less skepticism and ridicule on the part of police when she made 
such a charge. And it may be easier for 3uch women to establish evidence of 
force and non-consent. An time goe3 on, normative standards change, and women 
become more aware of their rights, the proportion of oases involving cohabiting 
spouses may increase.

The deletion of the exemption for cohabiting spouse3 also has a 
"multiplier" effect, we suspect, on the prosecution of estranged husbands. When 
the exemption for cohabiting spouses i3 removed, there is generally a great deal 
of publicity about the problem. Prosecutors, police officers and women in 
general learn about the possibility of charging spouses with rape. This no 
doubt lead3 to an increased number of cases involving estr^ged hu3band3 a? well 
as cohabiting hu3band3.

Incidentally, there are some interesting similarities among the ca3e3 of 
women raped by estranged husbands. A number of them were kidnapped before they 
were raped, driven 3cmewhere in a car against their will or taken somewhere at 
gunpoint. 0ther3 were deceived by husbands who told them they wanted to see 
them in order to talk with them about their children or about their finances.

THE OFFENDERS

The HCMR researchers were able to gather some valuable information about 
the offenders as well as about the court disposition (See Table 1). The 
offenders were, by and large, young. Sixty-four percent v:ere under 3 0 and 33 
percent under 25. This corresponds to what we found in our interview population 
of marital rape victims.(n5) Marital rape coming to public attention is 
predominantly a younger r3n's crime.

Occupationally, the offenders whose marital rapes come to public attention 
were also a lower status group. Large numbers, 31 percent, were unemployed, and 
another 31 percent were blue-collar workers. Thi3 may not tell n anything 
about marital rape in general, however. We have to remember ,.jat is it 
typically men from lower social classes who are the clientele of the criminal 
justice system. Well-to-do criminals tend to be more successful at evading 
detection and prosecution. Nonetheless, tliis Inventory of cases show3 that some 
middle-class marital rapists are being prosecuted. The law is being applied to 
a spectrum of husbands, not just one class.

The racial and ethnic breakdown of the offenders shows a distribution 
roughly typical of the California population as a whole. Of those whose race we 
could ascertain, about two-third3 were white and the remaining third divided 
between Black and Hispanic.

DISPOSITION OF CASES

The m o s t  I n t e r e s t i n g  i n f o r m a t i o n  we ca n  g l e a n  f ro m  these cases i s  not so 

Euch a bout the p h e n o m e n o n  of m a r i t a l  rape i t s e l f  but r a t h e r  a b o u t  h o w  the 

p h e n o m e n o n  is h a n d l e d  i n  the c r i m i n a l  j u s t i c e  system. The cases are c e r t a i n l y  

not a r e p r e s e n t a t i v e  set of mari t a l  rapes, the v ast m a j o r i t y  of w h i c h  w e  k now 

are never reported. But  they are i n  all l i k e l i h o o d  a r e p r e s e n t a t i v e  s a m p l e  of 

cases that mak e  t heir w a y  in t o  the legal system. W h a t  happens to m a r i t a l  rape

MA4A/PP,D203,05Jun84, Page 3



case3 once they arrive there? (See Table 2)

Fir3t of all, a substantial number of cases get dropped before they go very 
far, often before trial, and sometimes before arraignment. In 28 percent of the 
cases in this sample the charges were dropped.

Unfortunately, the information on why the charges were dropped is not among 
the most reliable in the chart. Many times the reason given depends on the 
perspective of the person giving the information. District attorneys often 
choose to drop charges because they think they do not have a good case but then 
blame it on lack of cooper?' von by the wife. From the wife's perspective, she 
may see the dropping of cnargea as the decision of the D.A. The real state of 
affairs is difficult to determine.

It is certain that in some case3 charges are dropped at the request of the 
wifi. Where NCMH researchers could ascertain the reasons the wife gave for such 
requests they included such things as: 1) the wife was pressured by relatives
of the offender to drop the charge, 2) the wife did not want to face che 
emDarrassment of a trial, 3) the wife forgave her husband and wanted him back or 
»0 the wife got what she mo3t wanted (divorce and protection) in other way3.

Of course, another common reason for wives dropping charges, especially in 
wife abuse case3, i3 fear of further retaliation by the husband.

I
It doe3 not appear from the available information that the cases where the 

charges were dropped were frivolous or fraudulent. Seme of these dropped 
charges Involved severe assaults, replete with injuries and winesse3. In fact, 
one involved the woman who wa3 raped and battered with the tire iron. (

The remaining cases (72 percent) went on for prosecution, and of these a 
remarkable 89 percent (25 out of 28) resulted in a conviction. There were 
several routes to a convictio” The most common was a simple guilty plea on the 
part of the offender: 60 percent (17 of 28) of the offenders pleaded guilty,
usually to the charge of spousal rape itaelf. In a little les3 than a third of 
such pleas, though, the charge was bargained down to another charge, usually the 
le33 onerous one of assault or battery.

In 11 cases the offender pleaded not guilty and went to trial. Of these, 
eight resulted in a guilty verdict —  3even by a jury and one by a judge. There
were three non-guilty verdicts handed down to marital rape charges, two by a
jury and one by a judge. (Actually In the one jury acquittal, there were two
jury trials: one enued in a deadlock, the other in an acquittal.)

SENTENCING

All together, 25 of the 28 cases brought to trial in the two year period 
resulted in a guilty finding, and all offenders received sentences of some 
sort. The sentences were not particularly severe. Ten of the convicted men 
received no jail term whatsoever. Most of these got off with suspended 
sentences and fines. Some were remanded to counseling and one was ordered to do 
community service.

Fifteen of the. 25 did go to jail or prison, however, with sentences ranging 
from 30 days to 16 years. The 3evere sentences tended to be meted out only when 
other crimes had been committed in tandem with the marital rape. In the case

MAHB/P?,D203,05Jun84, Page 4



where one judge imposed a 16 year sentence, the offender had abducted and raped
another unrelated woman during the S2me episode where the spousal rape had
occurred. A man who held his son hostage with a sawed off shotgun was sentenced 
to four years. The longest" sentence ceted out for- a marital rape uncomplicated
by other crimes and weapon violations wa3 three years. The maximum possible
term for felony 3pou3al rape is eight years.

IMPLICATIONS: NO FLOOD OF CASES

• From an analysis of these 39 cases, it is possible to draw some important 
conclusions about how the criminal justice system deals with the issue of 
marital rape once it is criminalized. They are conclusions which contribute
directly to the debate on policy which for the last few years has been taking
place in legislatures and courts.

First, there is little evidence that the courts will be swamped by a large
number of marital rape complaints. Thirty, forty or even fifty cases reaching 
the courts over a two-year period in a state of 20 million people is a miniscule 
burden on the system. In the case of California, the load works out, as far as 
we can tell, to be approximately one case per year per million inhabitants. At
that rate, most 3tate3 in the country can probably expect les3 than a dozen
prosecutions per year following the criminalization of spousal rape. If we arq
talking about 3tates where the exemption only applies to a husband and wife
living together, the increase in cases will be even smaller.

As t o  the matter of these cases b e i n g  n o n - s e r i o u 3 ,  the o p p o s i t e  w o u l d  
appear t o  b e  true. If California's e x p e r i e n c e  h o l d 3  true elsewhere, the t y p e  of 
eases t h a t  w i l l  c ome  t o  c o u r t  w i l l  tend t o  be the m o s t  b l a t a n t ,  the m o s t  b r u t a l  
and the most heinous.

Of course, these conclusions only apply to cases in the courts. Those 
apposed to criminalizing marital rape also are concerned about the police being 
inundated with a large number of frivolous complaints. From the data we have 
collected, we cannot draw any conclusions about the experience of the police. 
However, we are skeptical that the police experience in California ha3 been much 
different.

IMPLICATION: DROPPING OF CHARGES

Clearly a large number of marital rape charges later get dropped. A3 in 
the case of wife abuse, where similarly large numbers of cases are dropped, 
there is controversy about why the attrition rate is so high. Police and 
prosecutors tend to blame the wives for being fickle. Advocates for battered 
women tend to blame the criminal Justice system for being insensitive.

The key problem, however, is not in determining who is to blame but in 
improving the level of mutual cooperation between victims and the criminal 
justice system. Where special victim assistance programs have been set up
around the country, for example, and where prosecutors have learned more about
the dilemmas facing victims, this level of cooperation has increased.(*7)

If the cases noted here are any indication, women do not di o? charges
because they were -trumped up in the first place. Rather, they retract these 
charges after having suffered from fear, from embarassment, or from pressure byM A 43/P P ,D 203,05Jun8U , Page 5



relatives. Sometimes sensitive and on-going personal contact between the
prosecutor and the victim i3 enough to prevent case attrition. As prosecu^rg 
recognize marital rape as a legitimate crime and gain mere expcricn' th
marital rape cases, we expect that their record will improve as they le cw
be3 t to work with victims to insure their participation.

IMPLICATION: HIGH CONVICTION HATS

Perhaps the moat impressive finding from our analysis of the California 
experience i3 that, contrary to what many opponents have claimed, marital rape 
prosecutions can be very effective indeed.

The number of convictions as a percentage of the number of cases brought in 
California was actually extraordinarily high. In 61! percent of all cases where 
a charge was lodged, a conviction was obtained. In fully 89 percent of all 
cases w^ ch reached the prosecution stage a conviction was obtained.

Compare thi3, for example, to non-marital rape prosecutions. According to 
statistics for 1980 gathered by the California State Department of Justice, of 
3,126 cases of forcible rape where arrest3 were made, 1,368 or M  percent 
resulted in a conviction. Of all forcible rape case3 reaching actual 
prosecution (2,026), the percentage resulting in conviction was 67 percent.(48) 
In short, the prosecution of marital rape cases in California was more likely to
result in success than the prosecution of non-marital rape.

Thi3 is an extremely important finding 3ince a main concern of prosecutors
is that their time will be wasted in pursuing marital rape cases. It i3 often
imagined that the prosecution of such cases will be hampered by lack of 
•evidence, doubt about whether sex was forced or consensual and prejudice among 
juror3 against the idea of convicting a husband 01 1 the word of his wife. Based 
on California cases, these concerns do not seem to be well founded. Marital 
rape cases, once they get to the stage cf prosecution, do not seem to be 
extraordinarily time consuming. In three-fifths of the cases, the offenders 
pleaded guilty (this va3 true of only one-fifth of tne ordinary rape case3 in 
Philadelphia), avoiding the nece33lty of a trial altogether. Hence the system 
actually worked /ery efficiently from a prosecutor1 3 point of view.

It i3 significant that so many offenders pleaded guilty to the spousal rape 
charge. Defendants and theix- attorneys did not automatically think that it wa3 
an easy charge to beat. Nor did prosecutors. Otherwise, they night have been 
more likely to bargain away the spousal rape charge. The prosecutors used the 

arge and they convinced the defendants to plead guilty to It. This show3 that 
the charge of spousal rape can be an effective piece of ammunition in the 
prosecutor's possession.

The number of guilty pleadings meant that there were rather few jury trials 
involving marital rape charges, making it harder to tell from the California 
experience how juries react to marital rape. However, there wa3 a small amount 
of evidence. Of the nine jury trials, seven ended in convictions, showing that 
juries are not averse to bringing in a conviction against a husband, as some 
might have thought. Moreover, the fact that there was at least two acquittals, 
too, may relieve others of the fear that no man will ever receive a fair hearing 
in front of a jury on such a charge —  a difficult position for us believe
given thv. amount of popular skepticism that exists about marital rape.
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Amici are 36 national, Nev: York State, and local 

organizations and an individual representing the interests of 

women. Exhibit A contains the Statements of Interest of amici. 

Many of them provide shelter, counseling and advocacy for rape 

victims and battered women from all social and economic classes. 

Amici have first hand knowledge of the serious physical and 

psychological injury to married women caused by New York's 

forcible marital rape and scdcmv exemptions at issue in this 

case. Amici share the belief that the exemption of forcible 

marital rape and sodomy from criminal penalty licenses husbands 

to rape their wives, deprives married women of their fundamental 

rights to privacy, bodily integrity and equal protection, and 

perpetuates the historical inferior legal status and 

stereotypical role of women in marriage. Amici represent the 

only voice for married women whose rights are directly affected 

by .iis case and urge the Court to hear this voice and take 

cognizance of their claims in ruling on the constitionality of 

the forcible marital rape and sodomy exemptions.

Introduction

This appeal challenges the constitutionality of New York's 

criminal forcible rape and socomy laws which exempt women married 

to the perpetrator from their protection.* Amici submit that the

*Fer.nl I,av/ 5130.35(1):

A male is guilty of rape in the first degree when he engages
(Footnote Continued)



!•%

exemption should be struck down, but that the defendant's 

ccr.victicr. should be affirmed.

The defendant-appellant, Nario Liberta, a married man 

treated as unmarried by virtue cf a court order of protection 

directing him in effect to live apart from his wife, argues that 

he is deprived cf the equal protection of the .laws by these 

statutes since other married rr.en are permitted to forcibly rape 

and sodomize their wivc»s while he is r.ct permitted to do so. 

(Appellant's Brief, pp. 15-19.) As to his claim, the People need 

prcve a rational basis for treating Liberta as an unmarried 

rapist and net punishing married rapists. Peoole v. One t re, 51 

N.Y.2d *17 6, 491-92, 434 N.Y.S.2d 947 , 953 (1930).

.(Footnote ''cr.tinued)
in se::ual intercourse with a female ... hy forcible 
compulsion.

Penal Law f130. CO (4):

"Female" means any female person who is not married to the 
 actor.'

[Not married is defined as lack of a marital relationship 
recognized by lav/ or as the living apart of a husband and wife 
and the existence of a court order requiring the husband and wife 
to live apart or a separation agreement specially acknowledged 
providing that rape may be charged.]

Penal Lav/ 5130.50(1);

A person is guilty of sodomy in the first degree when he 
engages in deviate sexual intercourse with another person 
... by forcible compulsion.

Penal Law 5130.00(2);

"Deviate sexual intercourse" means sexual conduct between 
persons not married to each ether consisting of contact 
between the penis and the anus, the mouth and penis, or the 
mouth and the vulva.
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But before this Court rules upon the showing necessary to

uphold the classification of this rapist as unmarried, the Court

is urged tc acknowledge the real victims cf this statutcrv

classification —  married wemen whc have no procecticn against

2rorcec violent sexual assaults by their husbands.

For the woman ./ho is net yet divorced, fo.r the wife who 

cannot afford to go to court or is in the process of obtaininy a 

court order, for tlie woman who by religious or other belief 

continues to live with her husband, and for every wife who, for 

reasons cf her own, wishes on a particular occasion not to engage 

in sexual activity —  as to these women, the statutes deprive 

them of the fundamental right to privacy and control of their 

bodies and deny them the equal protection of the laws. People v . 

Cnofrs, 51 N.Y.2d 476.

The existence of a criminal law which excludes a category of 

people from its protection is an anomaly in our modern legal 

system. Indeed, Justice White in Linda R.5. v. Richard P . , 410 

U.S. 614, 621 (1973) (dissent), posed a hypothetical law to which 

there would be universal opposition: "If a State were to pass a

law that made only the murder of a white person a crime, I would

This Court may consider the claims of the women victims on 
the assertion of the defendant that the exemption is 
unconstitutional. The issue "raised is of sufficient public 
importance" that the merits should be reached "despite [his] 
individual lack of standing.1' People y. Parker 41 M.Y. 2d 21, 
15, 390 N.Y.S.2d 037, 040 (1976). Cf., Pecole v. DeStefano, 121 
Misc.2d 223, 467 N.Y.S.2d 506, 509 (Suffolk Co. Ct. 19B3) (equal 
protection rights of married women considered in challenge by 
male defendant to marital rape exemption).
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think that Negroes as a class would have sufficient interest tc

seek a declaration that the law invidiously discriminated against

them." There was, however, an era when the criminal laws

regularly operated in this fashion For example:

The criminal offence cf assault and battery cannot, at
common law, be committed, cr. the person of a slave. For
notwithstanding for s^ire purposes a slave, is regarded in law 
as a person, yet generally he is a mere chattel personal, 

d his right of personal protection belongs to his masrer, 
who can maintain an action for trespass for the battery of 
his slave.

State v. Maner, 2 Hill's S.C. Rept. 453 (1834), cited in J. 
Wheeler, A Practical Treatise or. the Law of Slavery (1337)
(reprinted Negro Universities Press, 1968).

[T]he violation of tlie person of a female slave, carries 
with it no- other punishnent than the damages which the 
master may recover for the trespass of his property.

T.R. Ccbb, An Inquiry into the Law of Necro Slavery in the United 
States of America (1358) (reprinted Negro Universities Fress, 
1963) , *>107 at 99.

Whoever shall unlawfully and carnally know any white woman 
against her v/ill or consent, or by force, or while she is 
insensible, shall be guilty of rape, anc shall be punished 
by confinement in the penitentiary for a period of not less 
than ten nor more than twenty years, or by death, in the 
discretion of the jury.

Kentucky Laws, Adj. Sess., 1869 (chap. 1659), p.52, cited in K. 
Stampp, ed., The Civil Pichts Record: Black Americans and the
Law, 1849-1970 11981) at 81 (emphasis added).

Today, v;e look upo? these laws with deep shame. They 

excluded from the protection of the criminal lav/ slaves and black 

women even after the Civil War. Just as the slave codes condoned 

brutality against one class of people, by calling the victims 

chattel or property, and by cautioning against state interference 

with a private relationship between master and slave, so does the 

wife rape exemption at issue in this case. It is derived 

historically from a conception of women as inferior beings, the
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property cr their husbands, lacking a separate legal identity, or 

by law presumptively consenting tc all acts cf their husbands 

against them. Note, The Marital P.ar.e Exemption, 5 2 N.Y.U. 1.

Rev. 306 (1977) (hereinafter "NYU Note1’). The modern attempts tc 

justify such laws are but a new variant cn the old theme.

One New York trial court recently found the wife rape 

exemption unconstitutional as a vestige cf archaic notions of the 

status cf wcmen in marriage v/hich deprives them of the equal 

protection of the laws without reasonable government 

justification. People v. DeStefano, 121 Misc.2d 223, 467 

N.Y.S.2d 506 , 516 (Suffolk Co.Ct. 1983..) The highest courts in 

other jurisdictions have rejected every rationale put forward as 

support for the wife rape exemption. State v. Smith, 85 N.J.

193, 426 A.2d 38 (1981); State v. Smith, 401 So.2d 1126 1

(Fla.District Ct.App. 1981) ; State v. Rider, 9 Fla. Law Weekly 

387 (Fla.District Ct.App., Apr. 27, 1984); State v. Chretien, 417 

N.E.2d 1203 (Mass. 1931) .

This Court has both an opportunity and a duty in this case 

tc end a shameful episode of New York iegal history and bring the 

criminal law into line with the principles of the equality and 

autonomy of women it has enunciated in other areas. Amici ask the 

Court to hold that the wife rape exemption stigmatizes married 

women as inferior, and deprives them of their fundamental right 

to privacy, bodily integrity and autonomy, and of the equal 

protection and due process of law, all protected by both the New 

York and United States Constitutions.
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WIFE RAPE IS A SERIOUS PROBLEM CAUSING
INJURY TO A SIGNIFICANT NUMBER OF WOMEN.

V.’iie rape is brutal, violent sexual attack often committed 

in the context cf bantering or acainst a wife v;hc no longer lives 

with her husband. It is often, as in this case, a sexual assault 

committed intentionally in front of a child. Frieze,

Investicatir.c the Causes and Consecuer.ces of Marital Race, Signs: 

Journal of Women in Culture and Society 532, 535 (1983) 

(hereinafter "Frieze"). The unsupported fear of some than an end 

to the marital rape exemptior. will cause imprcper state 

interference with consensual sexual conduct in the marital 

bedroom is a red herring. Marriage is not conse>- . co rape; it is 

consent to voluntary sexual relations for mutual gratification, 

companionship and procreation. Private consensual sexual activity 

between adults must be distinguished from its antithesis—  *

non-ccnsensual, violent sexual attack. Cf. , Peoole v. Or.ofre,

51 N.Y.2c at 490.

Just as assault and murder are crimes when committed by the 

victim's husband or a stranger, so toe a rape is a violent act 

done to injure, degrade and humiliate the victim. A rape is "a 

hit-and-run attack, a brief expression of physical power, a 

conscious process of intimidation, a blunt, ugly sexual invasion 

with possible lasting psychological effects on all women." S. 

Brownmilier, Acainst Our Will: Men, Women and Raoe, 423-24 (1975) 

(hereinafter "Brownmilier"). "Rape is net the aggressive 

expression cf sexuality. It is the sexual expression of 

aggression." Groth & Gary, Marital Raoe: Forced Sex in Marriaqe

I .
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in Medical Aspects cf Hunan Sexuality (1980) (hereinafter "Groth

and Gary ). "In terns cf the perpetrator's motives, rare bears a

closer resen'r’ nr.ce to violent crimes such as assault and robbery

than it dees to sexual intercourse with a consenting wcnan." Law

Enforcement Assistance Administration, Dept, cf Justice, A

Prescriptive Packace: Raoe and Its Victins 149 (1979). Groth's

studies shew that "forcible sexual assault is motivated more by

retaliatory and compensatory motives than by sexual ones." Groth,

Men Who Pape: The Psychology of the Offender 2 (1979) .

The harm caused by rape is exacerbated in the marital

relationship because it is a violation of trust. It is more

severe and lor.clasting than when a woman is raped by someone she

dees not know. D. Russell, Rare in Marriage 190-9?

(1902)(hereinafter "Russell"); D. Martin, Battered Wives, 181-82

(197G); Finklehor and Yllo, Rare in Marriage, in The Dark Side of

Families: Current Family Violence Research 119, 126-27 (1983).

The harm is both physical and psychological. It is an assault on

her autonomy and decisicn-making about her sexual behavior.

Finklehor and Yllo, Rare in Marriace at 126-27; Geis,

Raoe-in-Marri'.cre: Law and Lav; Pefcrm. ir. the United Kincrdom,

United States, and Sweden, 6 Adel. L. P.ev. 284 , 303 (1979)

(hereinafter "Geis"). It is a present injury that carries the

potential of long-term consequences.

If we divide rapists into categories based on intimacy with 
che victim —  stranger, acquaintance, date, relative,*and 
lover or husband —  we find that the incidence of adverse 
sexual effects rises by leaps and bounds, from less than a 
third of the cases of rape by a stranger to nearly 
thr'.e-CTuarters oi the cases of rape by a lover or husband...



Bart, Race Doesn't End With a Kiss, Viva 29,41-42 (June, 1975) .

See also Geliys, Violence .in the Family , 122-22 (1979); Russell,

at 19C-2C5 (rental rape, alcr.g v/ith childhood incest, ha' the 

creates- long-term effects cf any rape experience); Finkelhor S 

Yllo, Forced Fex in Marriace: A Preliminary Research P.eoort, 23

Crime & Delinquency 459 (1982).

When a woman is raped in marriage, she cannot walk sway 

frcm the criminal. A comparison therefore can be made to the 

plight of a prison rape victim. A prisoner who is raped in jail 

suffers in a setting where he is locked in a cage v: h the 

offender. Similarly, a wife who is abused and rapea is locked 

into a situation where the offender ccmes heme every day with the 

real possibility of raping her. In one study, half cf the 

victims "had been sexually assaulted twenty times or more by 

their husbands. They lived for months, sometimes years, with 

ongoing violation.... this took its toll in the form of chronic 

terror..." D. Finklehor, Marital Rape: The Misunderstood Crime,

Address to the New York County Lawyers Association 3-4 (May 3, 

1984) (hereinafter "Marital Rape Address")(Attached hereto as 

Exhibit E). Even if the woman moves out of her home, she is not 

protected against rape by her husband u .til she has obtained a 

court order. Penal Law §130.00(4)(b). Thus, wife rape invades 

and permanently changes the woman's sense cf self as an 

autonomous human being.

In addition tc being a '/iolent crime, a betrayal of 

inter-scousnl trust, and more emotionally and psychologically 

damaging than stranger rape, wife rape often occurs in the



cor.rext cf an ongoing violent relationship, part of or as a 

sequel tc a battering. Russell, at 83; Finklehor and Yllo, Pane 

in Marriace at 120. Ir. one reported study, 931 cf the victims cf 

marital rape were also victims of wife bartering. Pussell, at 

88. Moreover, w i v e s  who are raped by their husbands, are likely 

to have beer abused by their husbands mere often than wives who 

were abused but not raped. J. Doron, Conflict and Violence in 

Intimate Relationships: ?ocus on Marital Race 5 (paper presented

tc the American Sociclcgical Association, August 1980).

The reality of the violence and harm of wife rape can best 

be seen in tha record of this case. On the day Denise Liberta 

was raped, she was intimidated by death threats and physically 

s'used. Her husband threatened to kill her if she screamed." Ke 

also inflicted scratch and dig marks all over her neck, bumps and

A
bruises on her head, arc a bruise four inches wide on her back. '

He then forced her to perform fellatio and have sexual

intercourse with him in front of their son."’ A study of marital

rape shews this kind of violence to be typical. Finklehor,

Marital Rare Address. Of fifty women raped by their husbands,

cr.e had been raped at knife point by a husband who held her 
uo acainst the wall and threatened to kill her....one was 
jumped in the dark by her husband and raped in the 
ar.us....0ne had her baby kidnapped by an estranged husband 
who compelled her to have sex as a condition for returning 
the child....One had a six

'’Trial transcript ar 52. 
4
Id. at 55, 98, 99.

5Id. at 52-53.
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centimeter cash ripped in her vagina by a husband who Vas 
trying 'to pull her vagina out.1

Fir.kichcr, Marita] Paco Address at 1.

The prevalence of wife rape has only recently been

documented. In a major random sample study, 14% of the 644

married women in the sample were raped by their husLar.ds-, Russell 

7
at 57-58.' See Statements of Interest cf Arr.ici (Exhibit A 

hereto) which detail the prevalence of marital rape in New York 

State. See also Finklehor and Yllo, Raoe ir. Marriage, at 119-121.

The flew York marital rape exemption, by refusing tc treat 

marital rape as a crime, effectively'grants married men a license

g
Marital rape may be the most frequent but unrecognized and 

therefore unrcpcrted form of rape in cur society. Frieze, at 536 
and. 543 . Married women themselves- have learned that the word 
"rape" does not apply tc what has been done to them. Finklehor 
and Yllo, Raoe in Marriace at 121.

7
These results are generally viewed as underreporting the 

actual incidence of wife rape. interviewers often ask only about 
"intercourse," which for most people would exclude other forced 
sex activity such as oral, ar.ai, or digital. Women studied are 
usually in fixed abodes, which excludes those who reside in 
institutions, such as mental hospitals, prisons, shelters, 
nursing homes, or halfway houses; "it seems probable that women 
who have been subjected to very traumatic experiences including 
wife rape are over-represented in institutions, or among street 
people," Russell, at 59. Studies do not include women who are 
no longer alive, either as a result of suicide or murder, and 
cannot report that they were raped. Battered women are more 
likely to be murdered by their husbands, and 33% of all battered 
wives are also raped. Russell, at 5°. This estimate also 
appears tc be low. See Frieze, at 542 (34% of battered women 
reported rape); Pagelcw, Does the Law Help Battered Women: Some 
Research Motes (unpublished paper) (37%), cited in Russell at 61. 
The Women's Crisis Center in Brnttleboro, 'harr.cnt, reported 60% 
of their married clients reported rape. Clancy, Equal Protection 
Considerations cf the Spousal Assault Exclusion, 16 N. Eng. L. 
Rev. 1, 25 n.150 (1960) (hereinafter "Equal Protection 
Considerations").
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to rape their wives. It not only encourages the commassicn of

the acts, but also exacerbates the hart'..

[WJhile all rape victims suffer shame and stigma, few suffer 
the total isolation cf marital rape. No relatives or 
friends commiserated with these women about the pain. No 
police cr ccurt confirmed the judgment that they had been 
wronged. In their isolation they usually blamed 
themselves.... It v/as a profound psychological scar that was 
difficult to erase....Unfortunately, when people suffer from 
non-problems, they tend to become non-persons, both in their 
own eyes and in the eyes of others. Making marital rape a 
crime will put a few offenders out of our community, but it 
v/i_i bring a whole let of victims back in.

Finklehor, Marital Rape Address at 4,

The physical injury, trauma, betrayal and sense of

inferiority which result from being brutalized by a husband are

compounded by the knowledge that the law authorizes the harm.

The exemption must be struck down, net only to deter husbands

from raping wives, but also to bring to an end another example of

anachronistic views of women and their role in society.

II.

THE MARITAL RAPE EXEMPTION IS EASED 
ON ARCHAIC VIEWS A3OUT WOMEN________

A . Historical Background 

The wife rape exemption is a shocking vestige of the common 

lav; system that viewed women as inferior to men and as subjects 

of their husbands. This view was reflected in various concepts 

and doctrines which today are viewed as archaic and intolerable. 

At the core of this svtem was the view that a woman is the 

property of either her father or her husband. The purpose of 

rape laws generally was to preserve the "value" of the sexual 

object. See Brownmilier at 6-22; NYU Note at 309. For example,
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under Mosaic law the rapist of a virgin was penalized by forcing

him tc pay the bride price to the father and to marry the woman.

Deutercncrr.y 22:13-29 . Similarly, under ancient Baby Ionian lav;,

criminal rape was "the theft of virginity, an embezzlement of

(the woman's) fair price on the market." Brownmilier, at 9.

These ancient ideas continued into Western law. At common

law, the woman victim could save her attacker from the death

sentence or blinding and castration by accepting him as her

husband; nnrriage might be said to he repayment for the

destruction of her marriage value by rape, that is, the ruination

of property. Mote, Raoe and Batterv Between Husband ar.d Wife, 6

Stan. L. Rev. 719, 724 & n.26 (1954).

Within the family and against third partres, "the husband

... had a property [interest] in the body, and a right ro the

personal enjevment, of his wife..." Oooenheim v. Kricel, 140

N.E. 227, 22^ (1923). See also, Kline v. Anseil, 414 A.2d 929,

930 (Md. 1980). Since the wife was viewed as the husband's

property, courts were reluctant tc interfere in the relationship.

The husband also (by the old law) might give his wife 
moderate correction. For, as he is to answer fcr her 
misbehavior, the lav; thought it reasonable to entrust him 
with this power of restraining her, by domestic 
chastisement, in the same moderation that a man is allowed 
to correct his apprentices or children; for whom the master 
or parent is also liable in some cases tc answer.

1 W. Blackstone, Commentaries on the Laws o„ England 444

(Garland, 1978).**

By 1823, the New York courts had rejected the common law 
standard. People v. Winters, 2 Parle. 10 (N.Y. 1823) .
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The common law embodied tho wife's duty cf service (cr the 

husband's ownership of her service) in a nur.ber of causes of 

action. Criminal conversation was a husband's action acainst a 

third party for adultery committed with his wife. "The husband's 

cause o f . action [v/as] based upcn his proprietary right in the 

person of his wife.... predicated upon the possessory right of 

the superior being in the body of the inferior." Qnoer.heim v. 

Kricel, 140 N.E. at 228. Modern courts have rejected this 

concept. Kline v. Ansell, 414 a.2d at 930.

Loss of consortium was also a cause of action originally 

granted cnlv to the husband. Damages for loss of consortium were 

meant tc cover "deprivation of the society, fellowship and 

affectionate relations )f the wife ... and the se::ual intercourse 

with the wife, together with any estimated loss in the future." 

Prosser, The Lav; cf Tcrts, §125 at 890 (1971). Blackstone 

explained the absence of a wife's cause of action for loss of 

consortium as stemming from the inequality inherent in the
*N •

relationship:'

We may observe that in these relative injuries, notice is 
only taken of the wrong done to the superior of the parties 
related . .'. while the loss of the inferior by such injuries 
is totally unregarded.

3 Blackstone Commentaries on the Laws of Enclancl 143 (Garland,

1978) .

o
'In Bennett v. Bennett, 23 N.E. 17 (1889), this Court 

rationalised the wife's inability to sue for loss of consortium 
is a procedural one. In theory, the wife had the same rights as 
the husband, but was just unable to enforce them since she could 
not sue in her own name.
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This concept of the woman as the property of her husband has 

been scuareiy repudiated by every court that has ruled cr. wife 

rape exemptions. "Of course, the theory has no validity in this 

country and nowhere in modern society is a woman regarded as a 

chattel." DeStefano, 467 K.Y.S.2d at 512, citing Trammel v. 

United States, 445 U.S. 40 <19il0) . See also State v. Smith, 4 26

A.2d at 43-44; Clancy, Ecual Protection Considerations at 17.

Consistent with the notion of woman as the property of her 

husband that underlay the general rape laws, the married woman 

was viewed as merged in her husband's identity, subject to his 

authority and duty-bound cc provide sexual as well as other 

services.

By marriage, the husband and wife are one person in law; 
that is, the very being or legal existence of the woman is 
suspended during the marriage, or at least is incorporated 
... into that of the husband., under whose wing, protection 
and cover she performs everything..."

1 Blackstone, Commentm ' as on the Laws of Encla.nd 442 (Garland,

197 8) . Accordingly, with wives having no distinct legal

identities, a husband could not be convicted of raping himself.

See NYU Mote at 310.10

10
This merger of legal existence also gave the husband the 

pov/er legally to act for this wife. "[H]e was regarded as her 
head and representative in the social state..." Bradwell v. 
Illinois, 83 U.S. (16 VJall) 130, 141 (1873) (Bradley, J. 
concurring) . A married woman could net bind herself by contract; 
he.* contracts were considered void, as an infant's, "ot just 
voidable. Her husband gained control and nanagment of her real 
properry and complete ownership of her personal property. Her 
services belonged to her ausband and therefore he had sole right 
to any wages she earned outside the home. His domicile became 
hers. She could not sue cr be sued; her husband had to be joined

(Footnote Continued)
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The passage cf the Married Women's Property Act in 1843 , new

codified at M.Y. Con. Rei. Lav;, 5550-61 (McKinney 1577),

estab. ishec a wife's separate legal identity and her right tc

ccntr. ar and acquire and dispose cf property. "Chip by chip,

over t.’.e years these archaic notions have been cast aside so that

'[n]c longer is the female destined solely for the home and the

rearing of the family, and only the male for the marketplace and

the world of ideas.1" Trammel v. United States, 445 U.S. ac 52,

citinc Stanton v. Stanton, 421 U,S. 7, 14-15 (1975).

Within the center... cf the views of women as property and as

having no separate legal identity in marriage c.here arose a third

justification for the marital rape exemption —  usually

attributed tc Sir Matthew Hale, the 17th Century English jurist

noted for his misogyny. * Hale wrote:

But the husband cannot be guilty of rape committed by 
himself upon his lav/ful wife, for by their mutual 
matrimonial consent ar.d contract, the wife hath given up 
herself in this kind unto her husband which she cannot 
retract.

Hale, Hi Jtoria Placitorum Corcnae (history cf the Pleas of the 

Crown) 6 29 (pub. posthumously 173 6) , cited in Peoole v.

DeStefano, 467 M.Y.S. 2d at 510. This statement of the wife's 

irrevocable consent and contract to all sexual intercourse with

(Footnote Continued)
in any legal action. If any recovery was obtained through a 
suit, the money belonged to him. Babcock, Freedman, Norton and 
Rcss, Sex Discrimination ar.d the Lav;: Causes ar.d Remedies 575 et 
sec:. (1975) .

ilLcrd Hale's "judicial opinions and his homiletic writings 
are strikingly antagonistic to the interests of women." Geis, at 
236 .
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her husband was mace without any supporting citations to

authority. Indeed, today it has been subject to extensive

criticise, for failing tc be an accurate statement of the lav; even

X 2in Hale's time. “

Despite Hale's failure to cite any authority for his 

statement, the principle was adopted by many states in enacting 

their rape statutes cr was recognized as a defense at common lav;. 

Legislators and judges acted upon the view of society of their 

tine that v;omen were simply not equal to the males they married 

and owed sexual service to their husbands and were presumed tc 

consent. Since .consent marks the essential distinction between 

rape anc sexuality, hew could a married woman be raped? This 

notion— that married women lack legal capacity to refuse sex—  

flies in the face of modern recognition of the right of every 

person to make these decisions. Point III., ir.fra.

B . History of the New York Marital Raoe Exemption 

Prior tc the passage cf a comprehensive penal code in 1881, 

New York statures defined rape as "(1) By carnally and unlawfully 

knowing any female child under age of ten years; or, (2) by 

forcibly ravishing any woman of the age of ten years or upwards." 

Revised Statutes of the State of New York, Vol. II, Part IV, ch.

See, People v. DeStefano, 467 M.Y.S.2d at 510; State v. 
Smith, 426 A.2d at 41; Griffin, In 44 States, It's Lecal to Race 
Your Wife, Student Lawyer, (Sept. 1930) 21; NYU Mote, supra;
Geis, suprn; Gonring, Spousal Exemption to P.ape, 65 Marq. L. Rev. 
120 (1981); Dearrcws, Abolishing Lhe Marital Exemption for Raoe, 
1983 U.Ili.L. Rev. 201; Drucker, Comment, Tho Common Law Dees K’ot 
Support a Marital Exemption for Torcible Rate, 5 Women's Riqhts 
L. Rep. 181 (1979) .
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I., Title II., §22 at 049 {4th e d . 1S52) . Although r.o explicit 

marital exer.’.pticr. appears, a contemporary treatise cr. ^°w '1 crk 

criminal lav/ claimed that a hushar.d's immunity at Er.glish ccntr.cn 

law was considered part cf the statute. "A r.an cannot be guilty 

of a rape upcr. his own wife, for the matrimonial consent rar.net

be retracted." F>arbour, Treatise on the Criminal Law of the

State of New York 71 (2d ed. 185 2) .

The first comprehensive penal code, passed in 1831, enacted

the marital rape exemption. "Rape is an act of sexual

intercourse with a female not \.ie wife of the perpetrator, 

committed against her will cr without her consent." Penal Cede 

of the State of New York §27 8 (1881) . The legislative history 

fails to reveal why the exemption was made explicit or if it was 

considered part of the law prior tc the 1381 code. Rather, the 

authors of the code claimed that the cede "makes little or no new 

law; ... its provisions are almost entirely a codification either 

of common lav; regarding crime or cf the state statutes on the 

subject." New York Tribune, Dec..l, 1881, at 3.

Subsequently, the New York courts adopted Hale's explanation 

that a husband could not be guilty of raping his wife "because 

the husband of a woman cannot himself be guilty of an actual rape 

upon his wife, on account of the matrimonial consent which she 

has given and which she cannot retrace." People v. Meli, 193 

M.Y.S. 365 (1922).

In 1978, the Mew York Legislature restricted the marital 

exemption, by broadening the statutory definition of "not 

married." Penal Law §130.00(4). A court order requiring living
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apart or a particular type of separation . qreemer.t now define the 

couple as not married for purposes cf forcible rape and sodomy 

prosecutions. This amendment was seen as "a logical extension of 

the substantive and procedural changes in our sex crimes lav/ cf 

recent years which have re ognized and given effect to the ricrhts 

of wcmen-victims." Pen. L Law §130.00, 1973 Supplementary 

Practice Commentaries, Arnold D. Hechtman, P- cket Part p. 283 at 

289 (McKinney's Supp. 1983), cited in People v. DeStefano, 467 

M.Y.S.2d at 511 (emphasis added).

The sponsor of the amendment, Senator Manfred Ohrer.stein, 

stated in a letter to the Governor (dated August 8, 1978 at p.l) 

(attached hereto as Exhibit C) that "the change...is dem mded by 

the growing recognition of equality between men and women." 

Ohrer.stein noted that the common law wife rape exemption '‘rests 

upon the view that a wife is merely the property of her husband 

and like his other property he is free to do with her as he 

pleases." _Id. The Senator recognized that this view and the 

view that the woman's legal identity merged with the husband's 

had been abandoned. He suggested, therefore, that "[s]ince the 

basis for the rape exemption has fallen, it seems anomalous that 

the ancient structure should remain standing." Id. at p.2.

Despite the legislative intent to repeal an "outdated 

vestige of discarded legal concepts," (Ohrenstein letter at p.3) 

most married women are still subject to the archaic view of their 

role as wives which underlies the exemption. They are obligated 

to submit to their husband's violent enforcement of the marital 

"contract." The 1978 amendment was a step in the right
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direction; but the step not taken— the continued license tc rape 

within an or.eeir.g marriage, cr to rape a wife who has separated 

from her husband--is not constitutionally tolerable.

Ill.
THE MARITAL EXEMPTIONS DEPRIVE WOMEN 
OF THE RIGHT TO PRIVACY PROTECTED 3Y 
THE NEW YORK AND U.S. CONSTITUTIONS.

The forcible marital rape ar.d sodomy exemptions constitute a 

license for husbands to '■uxually attack their wives. The state 

thereby has authorized .erference with a wife's fundamental 

right to privacy which includes the right tc make decisions about 

childbearing, contraception, engaging in private consensual 

sexua' activity, and the right to bodily autonomy and integrity. 

All of these rights are denied when it is lawful for a man tc 

rape his wife.

People v. Onofre, 51 N.Y.2d at 485, compels invalidation of 

the exemption on privacy grounds. There, this Court described 

the right to privacy as "a right of independence in making 

certain kinds of important decisions, with a concomitant right tc 

conduct oneself in accordance with' these decisions, undeterred by 

government restraint... The right ... has been called 'the mcst 

comprehensive of rights and the right meat valued by civilised 

men...'"(citations emitted.) Decisions protected by chis privacy 

right include "personal decisions relating to marriage (Lovinc v. 

Virginia, 383 U.S. 1, 12); procreation (Skinner v. Oklahoma, 316 

U.S. 535); contraception (F.isenstadt v . Baird, 405 U.S. 438); ... 

and abortion (Roe v. Wade, 410 U.S. 113)." Onerre, 51 N.Y.2d at 

486 .
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Most pointedly, this Court held that "the right of privacy

[protects] individual decisions as to indulgence in acts of

sexual intimacy... so long as the decisions are voluntarily made

by adults in a noncommercial, private setting." Onofre, 51

M.Y.2d at 488. In Onofre, the issue was whether unmarried

persons had this right which was assumed tc be- an entitlement of

the married. Here the issue is whether that right is shared by

bcth partners tc the marital relationship. The U.S. Supreme

Court addresser] that question in Sisenstadt v. Baird, 405 U.S.

438 (1972) , uttering words which this Court recognized as the

cornerstone of its decision in Onofre:

[T]he marital couple is not an independent entity with a 
mind and heart of its own, but an association cf two
individuals each with a separate intellectual and emotic :al
makeup. If the right to privacy means anything, it is t .ie
right cf the individual, married or single, tc be free from
unwarranted governmental intrusion into matters so 
fundamentally affecting a person as the decision whether to 
bear or beget a child.

Eicenstadt v. Baird, 405 U.S. at 4 53 (emphasis in original) ; see

also, Pecnle v. Onofre, 51 N.Y.2d at 487; Carey v. Population

Services International, 431 U.S. 6*7 8, 688 (1977) (underscoring

the individual nature of the interests). Today, women have the

constitutional right to choose to have an abortion without the

consent of their husLands (Planned Parenthood of Central Missouri

v. Danforth, 428 U.S. 52 (1976)), or choose to have a

hysterectomy (Murray v. Vandevander, 522 P.2d 302 (Okla.App.

1974)) or be sterilized (Pcnter v. Ponter, 135 N.J.Super. 50, 342

A.2d 574 (1975)). In Mew York, a wife has the unilateral right

to practice birth control. Zaaarcw v. Zaaarcw, 105 Misc.2d IC54,

430 N.Y.S.2d 247 (S.Ct., Sp. Term, Suffolk Co., 1980).
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The right tc make private cecisicr.s about reproduction and 

se:-:uai intimacy is founded on ,the right of bccily integrity and 

the right cf personal auzcr.ony in the definition and 

determination of one's person and one's life. Union Pacific 

Railway v. Bets ford, 141 U.S. 250 (1891); Olnsteac. v. United 

States, 277 U.S. 438 (1928); Skinner v. Oklahoma ex rel. 

Uilliar.scn, 316 U.S. 535 (1942); Griswold v. Connecticut, 331 

U.S. 479 (1965); Lovincr v. Vircinia, 388 U.S. 1 (1967); Stanley 

v. Illinois, 405 U.S. 645 (1972); Roe v. Wade, 410 U.S. 113

(1973) .13

The right to control one's own body means two things: the

right to preserve and enjoy one's capacities free of unwarranted

interference bv the state; -and the right not to be compelled by a

third party tc use or dispose of one's hot' or labor acainst

one's will. As the Supreme Court recognized in Union Pacific

Railway v. Botsford, 141 U.S. at 251:

No right is held more sacred, or is more carefully 
guarded, by the common lav;, than the right of every 
individual to the possession and control of his own 
person, free from all restraint or interference of 
others....'The right to one's person may be said to be 
a right of complete immunity; to be let alone.' 
(citation omitted.)

Constitutional protection of this right was later recognized in

Skinner v. Oklahoma, 316 U.S. 535. As amici discuss in Point

The New York State Constitution provides at least equal if 
not greater protection for fundamental rights than the U.S. 
Constitution. Cnoner v. Morin,49 M.Y.2d 69, 79-80(1979), cert. 
denied sub, ncm. Lcmnard v. Ccceer, 446 U.S. 984 (1980); Pecole 
v. Isaacson 44 N.Y.2d 511/519 (1978); Sharrcck v. Del1 Buick, 45 
M.Y.2d 152,159-60 (1978).



VI., infra, the right to own one's body and the labor and service 

of which it is capable is at the heart cf the 12th Amendment— the 

prohibition acainst involuntary servitude.

The richt to bodily integrity cannot be subordinated to 

either the whims or the profound personal goals of another 

person. "Huir.ar. rights theory posits that the r.cral imperative cf 

treating persons as equals requires that each person's capacity 

for autonomy be accorded equal value." Richards, The Individual, 

the Family ar.d the Constitution: A Jurisorucential Perspective,

55 N.Y.U. L. Rev. 1, 3-9 (1SS0). See generally, Henkin, Privacy 

and Autonomy, 74 Col. L. Rev. 1410 (1974); bichbaum, Towards an 

Autor,crry-3ased Theory of Constitutional Privacy Beyond the 

Ideolcav of Familial Privacy, 14 Hnrv. Civ. R. L. L. Rev. 361 

(1979) .

By permitting men to rape their wives, the New York law 

licenses destruction cf the right of the woman to make decisions 

nor simply about whether or not to encage in sex (People v. 

Onofre) , but also about whether or not to use contraceptives or 

natural birth control methods (Griswold) , and whether or not to 

undertake procreation (Skinner v. Oklahoma; Roe v. Wade) . This 

wholesale destruction of rights thus denies a married woman her 

right to autonomy in the use of her body.

Violent sexual attack by males on their wives is often 

justified by the knowledge that the law gives the man the right 

to rape.

He approached me sexually when I was still very injured, and 
I said, "No, please don't. Not now..." His reaction was,
"I have richts and you're my wife, and as long as you're my 
wife, it is mv coniuaal right. Sc don't fight me..." V7hen
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I saw that he was determined tc co ahead, I reaily couldn't 
believe it, and I started crying. He proceeded, and when he 
was finished he left the room and slammed the dccr.

Mrs. White, rape victim, in Russell, Raoe in Mar r lace, at 169 
(emphasis added).

r  x  x

It was a very brutal marriage. He was sc patriarchal. He 
felt he owned me and the children -- that I was his 
property. In the first three weeks cf cur marriage, he told 
me tc regard him as Gcc and his word as gospel. If I didn't 
want sex and he did, my wishes didn't matter. Our third 
child was a result of out-and-out rape.

Mrs. Kearney, rape victim, Russell at 123 (emphasis added).

As the Statements cf Interest cf the amici demonstrate,

these stories are not unique. Women have become pregnant as a

result of being/raped by their husbands. The marital rape and

forcible sodomy exemptions constitute marriage licenses to

depriv_ wives of fundamental liberties.

A male who believes he is being denied his right to engage

in sex with his wife as a result of her choices has a remedy in

divorce. He has no right to destroy by force her right to decide

when and how to encage in sex. Just as a man could not obtain a

court injunction ordering his wife to submit tc sex or •

childbearing (Bank v. Sank, 180 Kd. 254, 23 A.2d 700, 705 (1942);

Doe v. Dee, 365 Mass. 556, 314 N.E.2d 128, 132 (1974)), so too

the state may not deny the woman's right to privacy by a statute

which licenses rape.

New York's legal license for rape within marriage

impermissibly forces women to choose between the fundamental

right of privacy and the fundamental right to marry. Zablccki v.

P.edhail, 43<i U.S. 374 , 375 (1978); Loving v. Virginia, 388 U.S. 1

(1967); Ccooer v. Morin, 49 N.Y.2d at 80. Women are deterred
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from carrying because they dc net wish to be subjected to cr risk

legalized rape. One victim of marital rape stated.:

I vcwed I'd never ever marry again. I'd never be in a
position where men have authority over me. Marriage is 
license tc do anything you want. You've net a whole person
because nc cr.e respects your rights as a human being.

Mrs. James, rape victim, cited in Russell, at 196.

Where a statutory classification burdens or infringes a

fundamental right, the state must establish that the

classification is " 1 necessary to the achievement of a compelling

state interest— '" Onofre, 51 U . Y.2d at 492 ,n.6, citing

Eiser.stadt v. Baird, 405 U.S. at 447 , n.7 (emphasis in original.)

See also, Shauiro v. Thompson, 394 U.S. 618, 63-1 (1969); Zablocki

v. Redhail, 434 U.S. at 383. As demonstrated above, the

historical reasons for the wife rape exemption have been rejected

as archaic and inhumane. In Point V. , amici will shew that the

more moder-n justifications are simply less crass, but nc less

inimical to the fundamental rights of married women to privacy,

bodily integrity and autonomy.

IV.
THE FORCIBLE MARITAL RAPE AMD SODOMY 
EXEMPTIONS DEMY MARRIED WOMEN THE 
EQUAL PROTECTION OF THE LAWS GUARANTEED 
BY THE NEW YORK AND U.S. CONSTITUTIONS.

Article 1, §11 of the New York Constitution states in part

that "No person shall be denied the equal protection of the laws

of this state..." The Fourteenth Amendment to the United States

Constitution provides similarly. One cf the central purposes of

the Fourteenth Amendment was to remedy the failure of states



equally to protect persons from injury to life, liberty and 

property:

[M)en were murdered, houses were burned, women 
were outraged, men were scourged ... and the State 
made nc successful effort t<; bring the guilty tc 
punishment or afford protection or redress to- the outraged 
ana innocent.

Cong., Glebe, 42nd Ceng. , 1st Sess., App. 42G (1871), cited in

Mcnrco v. Pape, 3C5 U.S. 167 , 175 (1S60) . But a state's failure

to enforce its laws equally was not the clearest problem to be

remeciecl by the Fourteenth Amendment ana the Civil Rights Acts

passed to enforce it. There was no disagreement that

'If the State Legislature pass a law discriminating against 
any portion of its citizens, or if it fails to enact 
provisions equally applicable to every class for the 
protection of their person and property, it will be admitted 
that the State does net afford the equal protection.'

Monroe v. Pane, 365 U.S. at 178, citing Cong. Globe, 42nd Cong.,

1st Sess., App. 315 (emphasis supplied).

As detailed above, married women who are forcibly raped cr

sodomized by their husbands suffer serious physical and

psychological injury. They are denied the basic right to

protection from physical harm which the state provides without

regard to marital status for every other violent crime. There is

no other physical harm intentionally inflicted on a wife by her

husband which is not punishable through the criminal lav/s. Here,

the state itself has recognized that forcible rape and sodomy are

criminal acts. Yet, the state has chcsen to exempt married women

raped by their husbands from the protection of these statutes.

This failure to provide the most basic of protections— safety for



or.e' s life and liberty —  is a classification based cr. se:: and 

marital status that cannct survive constitutional scrutiny.

T\. Fen Based Classification

The concepts that women are the property of their husbands

or fathers and that they lose their separate legal identity upon

marriage have been solidly rejected in other contexts. See Point

II., supra. As we have shown, the forcible marital rape and

sodomy exemptions are vestiges of these doctrines and the general

legal inferiority of women. V7hile these forcible exemptions

appear to Le classifications based on marriaee, the origins of

the exemptions lie in the discriminatory attitude that women are

14inferior and are subject to the commands cf the men they marry.

In Trammel v. United States, 44j U.S. 40 (1980) , a privilege 

against adverse spousal testimony which, on its face, applied 

neutrally to both husbands and wives, was examined in light of 

its sex biased origins. The Court found that the privilege 

derived, in part, from the same concept on which the marital rape 

exemption is based, namely, the view that "the women had no 

recognized separate legal existence..." apart from their 

husbands. Id. at 44. As with the marital rape exemption, the

14The forcible rape marital exemption burdens one group cf 
females, these who marry. This Court has recognized that sex 
discrimination underlies acts directed at only certain groups of 
women. For example, discrimination against pregnant women has 
been viewed as sex discrimination by Mew York courts despite 
contrary rulings by the U.S. Supreme Court. Brooklyn Union Gas 
Co. v. Anneal Bd., 41 N.Y.2d 84 (1976); Union Free School 
District Mo. 6 v. N.Y.S. Human Rights Appeal Bd., 35 M.Y.2d 371
(1974) . “
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ccmmcn lav; rule vas maintained over the years until "it was

deemed sc veil established a preposition as to 'hardly reguirfe]

menncn.'" Id. at 44 (citation emitted.)

Despite the modern justifications for the privilege, the

Court recccniaed its sex discriminatory origins. Id. at 53. In

striking dcv;n the privilege, the Court firmly .grounded its

determination on the fact that

[t]’ne ancient foundations for so sweeping a privilege 
have long since disappeared. Nov/here in the common-law 
world— indeed in any modern society— is a woman 
regarded as chattel or demeaned by denial of a separate 
legal identity and the dignity associated with 
recognition as a whole human being.

Id. at 52. Cf-. Kline v. Anseli, 414 A.2c 929, 933 (Md. 1980)

(striking sex-based rule and refusing tc render it gender neutral

since rule was based on repudiated ideology that husband has

1 ^
property interest m  wife).‘w

Here, the maintenance of forcible marital rape and sodomy 

exemptions not only licenses physical and mental harm, but also 

"perpetuat[es] 'archaic and stereotypic notions'" and 

"sticnatit[es] members of the disfavored g^oup as 'innately 

inferior' and therefore as less worthy participants in the

political community." Heckler v. Mathews, __ U.S.___, 104 S.Ct.

1387, 1395 (1S84), citlr.c Mississippi University for Women v. 

Hoaan, 453 U.S. 718, 725 (1982). Cf. Strauder v. West Virginia,

The elimination of the marital exemption here, net 
sex-neutralining it, is required by the fact that deprivation of 
the righr to privacy cannot be justified on the grounds of ecual 
"ncn-protccticn."
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ICO U.S. 303, 308 (1S30)(statute excluding black men frcn juries 

ccr.stitutes "a brand upcn them, affixed by the law; an assertion 

of inferiority and a stimulant tc that race prejudice which is an 

impediment to securing tc individuals of the race that ecual 

justice which the lav/ aims tc secure to all others.")

Because the wife rape exemption is at heart an invidious 

cender-basec classification which stimulates prejudice and 

rewards brutal disrespect (see Foint II, sutra.), it can only be 

upheld if it serves an important governmental objective and is 

substantially related to the achievement of that objective. 

Mississippi University for Women v. Hocan, 458 U.S. 718 (198 2) ; 

Craig v. Ocren, 429 U.S. 190, 197 (1976). The New York 

Constitution, like the federal Ccnstituticn, requires that gender 

classifications be "substantially related" to achievement of 

"important government objectives." Feocle v. Whidden, 51 N.Y.2d 

457 , 46G (1980) .

As will be shown infra at Point V, this standard cannot be 

met by current justifications forthe marital rape and forcible 

sodomy exemptions and they must be struck down as violative of 

the right to equal protection.

B. Marital Status

In addition tc constituting discrimination on the basis of 

sex, the definitional sections of the lav/ which create the 

exemptions constitute o.. their face classifications based on 

marriage. Penal Lav/ 55130.00 (4), 130 .00(2). Women './ho are 

married to their rapists are treated differently than women who 

are raped by someone ou er than their spouse. A classification
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based cr. marriage, as in Onefre, is normally judged by "whether 

there is, as a minimum., 'sense ground cf difference that 

rationally explains the different treatment accorded married and 

unmarried persons1 under the statute." 51 N.Y. 2d at 451, citir.c 

Eisenstadt v. Baird, 405 U.S. at 447. It is, however, apparent 

that even using this least strict standard, the marital 

exemptions cannot be justified. Point V. infra.

V .

THE JUSTIFICATIONS FOR THE FORCIBLE MARITAL 
RAPE AND SODOMY EXEMPTIONS FAIL TC MEET 
THE REQUIRED COMPELLING INTEREST, SUBSTANTIAL 
OP. EVEN RATIONAL EASTS TESTS___________________

Per.al L a w -§120 . 35 (1) , in conjunction with Penal Lav; 

§130.00(4), criminalizes rape committed by a man against a woman 

to whom he is not married, while legally permitting a man to rape 

his wife. Penal Laws §130.50(1) and §120.00(2) discriminate 

betv;een married persons and unmarried persons, punishing 

noncoaser.sual sodomy when performed by the unmarried. These laws 

have a classification similar to t-.at which this Court found to 

constitute ar. interference with the right to privacy and tc deny 

the equal protection of the lav; on the basis of marriage. Pecole 

v. Onofre, 51 N.Y.2d 476 (1981). This Court held that no rational 

shewing could be made by the state to justify punishing unmarried 

persons wno engaged in consensual sodomy. Here the converse is 

true. No rational justification or compelling interest can be



provided for failing tc punish males who forcibly rape their 

16wives.

Modern argur.er.tr in support cf maintaininc the wife , rape 

exemption rely on the implied consent or contract theory as well 

as claims that tc punish males for raping cr forcibly sccomizing 

their wives would interfere with "marital privacy," prevent 

efforts at reconciliation, lead women to fabricate criminal 

complaints, and weaken the legal system by creating a crime 

difficult to prove.

None of these claims has any rational basis,1 ' a substantial 

relationship to important, governmental interests, cr a compelling 

state interest. They have been rejected by virtually every 

commentator,1  ̂ including the Attorney General cf the State of New

'The man who rapes his wife has nc claim to the protection 
afforded private consensual sexual activity between adults which 
was at issue in Onofre. On the other hand, married women who are 
raped by their husbands do have a privacy right at stake and are 
entitled to the equal protection of the laws. Thus, instead of 
striking the lav; in its entirety, as was required in Onofre, this 
C o u n  should extend the protection of the rape law to ail women. 
See infra Point IX.

17In New York, the mere assertion of legitimate state 
objectives is insufficient to meet the requirements of the 
rational basis test. This Court has demanded a showing by the 
state that the classification in the statute actually furthers 
the societal interests asserted. People v. Onofre, 51 N.Y.2d at 
492, 434 N.Y.S.2d at 953.

1^Sce, e.ci., Clancy, Equal Protection Considerations of the 
Spousal Sexual Assault Exclusion, 16 M. Eng. L. Rev. 1, 17-28; 
Note, Abolishing the Marital Exemption for Raoe, 1 Univ. of 111. 
L. Rev. 200, 205-12 (1983); NYU Note, at 307-Id ; Note, Snnusal 
Exemption to Rape29, 65 Marquette L. Rev. 120, 125-28 (1981);
Schwartz, The Sccusni Exemption for Criminal P.aue Prosecution, 7 
Vt. L. Rev. 33, 42-54 (1982); Price, Issues in Marital Rape

(Footnote Continued)
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York, who has stated that "(t]he reasons traditionally given for 

net prosecuting husbands who rape their wives simply do not hold 

up." R. Abrams, N.Y. Attorney General, Remarks Before N.Y. 

County Lawyers' Assn., May 3, 1984, p. 1 (Attached hereto as 

Exhibit D.)

These justifications have also been rejected consistently 

by courts as lacking even a rational basis. See Peoole v. 

PeStefano, 467 N.Y.S.2d 506 (1983); State v. Smith, 85 N.J. 193, 

426 A.2d 38 (1981) ; State v. Chretien, 417 N.E.2d 1203 (Mass. 

1981); State v. Smith, 401 So.2d 1126 (Fla.Dist.Ct.App. 1981).

1. The Implied Consent Rationale

As noted above, Lord Hale stated the view that by marrying, 

a woman has given her consent and contracted to engage in sexual 

relations with her husband. The District Attorney in this case 

used the implied consent argument as his sole argument in the 

Appellate Division to justify the (Respondent's Brief, App.Div.: 

Fourth Dept, at 14-16). He claimed that the doctrine of implied 

concent "protect[s] the institution of marriage." Id. at 14. 

This assertion, without any showing of validity, fails to meet 

the rational basis test, as well as the stricter tests. It 

completely ignores the fact that the exemption actually licenses 

behavior which, destroys marriage, and deters women from marrying

(Fcctnote Continued)
Exemption Dictate Abandonment nf Doctrine, N.Y. Lav; J., May 1, 
1584, at 38, col.l. But cf. , Hilf, Marital Privacy and Spousal 
Rape, 16 N. Eng. L. Rev. 31 (1980).



by giving husbands a legal license fcr forced sex. Points I and 

III, suora.

In fact, New York State's position is completely the 

opposite of that asserted here by the People. The state is on 

record as not tolerating violence within marriage. Bruno v. Codd, 

47 N.Y.2d 582, 419 N.Y.S.2d 901, 903-906 (1979); Ch.444,L.1977; 

Ch.628,629,L.1978; C h .530,531,532,843,L.1980; Ch.143, 416,

L.1981; Ch.725, L.1983. In his approval message for chapters 

53C, 531 and 532, Laws of 1980, eliminating Family Court 

jurisdiction over assault in the first degree between spouses, 

the Governor adopted the justification presented by the Task 

Force cn Domestic Violence.

As the Justice Subcommittee stated in regard to this
significant jurisdictional change:

'This exclusion, like the present exclusion cf 
.attempted murder, is a public statement that serious 
acts of violence betv/een family members will not be 
tolerated.. Violence in the home is as serious a 
breach of;public order and safety as violence in the 
streets.... Strengthening of legal sanctions against 
violence in the heme is a step toward stopping it in 
individual cases, and toward educating the public 
that violence in the homes is as much a criminal act as 
violence in a public place . '

McKinney's 1980 Session Laws of New York A329, 330. Thus, the

public policy of this state is that the marriage is protected by

strong efforts to stop violence within that institution.

The idea that marriage constitutes a contract for forced 

sexual relations at any time is net supported by New York law. 

Under certain circumstances, New York courts recognize the right 

of a wife to refuse to have sexual relations with her husband 

without creating ?. cause of action for divorce. Ancelis v. 

Ar.celis, 54 A.D.2d 1088 , 308 N.Y.S.2d 744 , aff'd. 388 N.Y.S.2d
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1C12 (1976). The implied consent theory intrir.ces on the wife's 

individual right to privacy which encompasses the right tc make 

decisions about engaging in sex (Pecole v. Onefre, 51 I..Y.2d at 

485-83), procreation, contraception, and bodily integrity and 

autonomy. Peccle v. DeStefanc, 467 N.Y.S.2d at 513.

The rulings discussed in Point III, supra, which articulate 

the woman's constitutional right to choose to have an abortion, a 

hysterectomy, to be sterilised, or to use birth control without 

her husband's consent make the forcible rape ar.d sodomy 

exemptions unsupportable on implied consent grounds. "The logical 

extension of these holdings is that if a wife may unilaterally 

prevent cr terminate a pregnancy dees she not also unilaterally 

possess a right to refuse the physical act which leads to such 

pregnancy." DeStefano, 467 M.Y.S.2d at 513. Moreover, as Judge 

Rohl noted in DeStefanc, "the implied consent rationale, besides 

being offensive to the right to control over one's own bedv is 

illogical where marriage itself is not irrevocable." Id. a: 514, 

citinc M.Y. Dorn. Rel. Lav/ §170, subd. 1 (McKinney 1977) (divorce 

permitted for cruel and .inhuman treatment or constructive sexual 

abandonment).

Moreover, in the realm of ordinary contracts for personal, 

service, there is simply no contract which is enforceable by one 

party through self-help cr the use of force; ncr could a husband 

invoke the equitable power of the court to enforce such an 

agreement. The notion of "implied consent" is n holdover from 

the days when women were legally inferior to and the possessions 

of their husbands. "The equality principle of modern marital
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relations have relegated the inplied contract theory to the 

history becks— it has no place in the world cf the livir.c."

DeS tef ar.o , 467 M.Y.S.2d at.515.

2. Interference with Marital Privacy

Scne argue that a prohibition against narital rape would 

infringe upon the right of "narital privacy." .Kiif, Marital 

Privacy and Sccusal Raoe, 16 N. Eng. L. Rev. 31 (1980). The 

cases relied upon to support this right, however, involve purely 

voluntary conduct. Kilf at 35-40 and cases cited therein. There

has i.aver been a ruling that the right to narital privacy •

protects non-consensual, violent sexual assault. The richt of 

personal privacy involves "a shield for the private citizen 

against government action, not a sword of government assistance 

to enable him tc overturn the private decisions cf his fellow 

citizens." Dee v. Doe, 314 N.E.2d 128, 130 (Mass. 1974).

Marital privacy is not inviolate. The state has acted to

impinge on the marital relationship in many ways. Inter-spousal 

tort immunity has been abolished. _ Gen. Obligations Law 

S3-313 , subd.2. In Trammel v. United States, 445 U.S. at 44-45 , 

married women were held no be permitted to testify against their 

husbands despite an assertion that the r ' ilece against adverse 

spousal testimony was necessary to fost the harmony and 

sanctity of the marriage relationship." Cf. Planned Parenthood 

v. Par.forth, 4 28 U.S. at 71 (state cannot give husband veto over 

wife's abortion in name of furthering marital harmony and 

mutuality cf decision raakd .g.)



ether r.cr.-se::ual assaults by their husbands. Per.al lav/ Art. 12C. 

The stare clererrnir.es who may marry ar.d hcv/ marriages are 

solemnised. D.P..L. Art. 3. Finally, the stare determines the 

circumstances under which a marriage may be dissolved. D.R.L. 

Art. 1C. All of this indicates the irrationality of justifying a 

wife rare exemption on grounds of marital privacy, particularly 

where the wife has asked the state to intervene by seeking to 

file criminal charges and where her own privacy rights must be 

protected.

A justification related to the marital privacy argument is

the argument that marital rape prosecution would destroy

marriages by preventing reconciliation. "Net only is this claim

' ludicrous, but it hardly appears to be an expected cr likely

consequence of a relationship that has deteriorated to the pcim

cf forcible and unwanted sexual contact." DeStefano, 467

N.Y.S.2d at 515. Accord, Trammel v. United States, 445 U.S. at

1 9
52. Moreover, "other remedies" are. inadequate" and offer little

Until a woman has been able to obtain counsel and go to 
ccurt tc obtain a court order, she has no protection from rape bv 
her husband. She may be foi ed to resort to self-defense as" her* 
only remedy when her husband resorts to forcible rape and sodcm.v 
to solf-onfcrco his marital "contract." See e.g., PeoDla v. 
Hartwell, Nc. 75-091591-FM (Wayne Co., Mich.Cir.Ct., Mar. 16,
1970) cited in NYU Note at 321 (woman raped by her husband killed 
him in self-defense) .
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protection. The serious nature of the crime of rape makes this 

justification irrational and inadequate.

Criminal lav/s serve tc deter the commission of harmful acts 

as well as to punish offenders. Schwartz, The Spousal Exemption, 

at 50. Tha marital rape exemption in fact licenses acrions by 

husbands which will undermine the marriage, certainly not 

strengthen cr protect it. Finklehor and Yllo, Rape in Marriage 

at 129.

2. Abuse of the Criminal Jusuice System

The claim is also made that criminalization of wife rape 

will lead to a deluge of possibly fabricated complaints. See

Gcnring at 126; Schwartz, The Spousal Fane Exemption for Criminal 

Race Prosecution, 7 Vt. L. Rev. 33 (1982). This claim has been 

discroven when used to counter rape shield laws,̂ ^ rape 

corroboration requirements, and removal of intcrspousal tort 

immunity.

20 In California, wife-beating was made a more serious cr'me
than other assaults. That classification was upneld on the
grounds that "the state has a greater interest in deterring 
crimes which disrupt the marriage relationship..". People v. 
Cameron, 126 Cal.Rptr. 44, 48 (1976). This too indicates the 
irrationality of permitting wife rape and forcible sodomy on the 
grounds that it will protect the institution of marriage.21 See Schwartz & Clear, Toward a New Law on Raoe, 26 Crime & 
Delinquency 129 (1980).

2 2See Schwartz & Clear, Toward a New Law on Raoe, 26 Crime &
Delin. ir.9 (1980); Schwartz & Clear. Feminism ar.d Raoe Law
Reform, C 3ull. Am. Acad. Psych. & Law 313 (1973) ; Woods, 
-Liciaation on Eehalf of Battered Women, 7 Women's Rights L.Rep.
25 (1981).
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The legislative history of the corroboration requirement ir. 

New York, for example, demonstrates that this false complaint 

concern is gender-biased and unwarranted. Prior to 1972, hew 

York had the meet stringent corroboration requirement for 

forcible sen offenses: it extended to every element of the

crime. Pecole v. Radunovic, 21 N.Y.2d 106, 2S.7 N.Y.S.2d 33, 33 

(1967) . Rape is the only crime in New York which by definition 

is committed against women only. Penal Law §130.35. It is the 

only crime cf violence for which corroboration was ever required. 

Hechtman, Practice Commentaries to Penal Law §130.16, 39 

HeKinney1s 456-58 (1975). The 1974 amendment tc Penal Law 

§130.16 eliminated the corroboration requirement fcr first decree 

forcible sex offenses. The Governor's approval message 

underscored the sex discrimination inherent in the corroboration 

requirement.

Furthermore, the implicit suggestion in the corroboration 
rule that the testimony of women, who are most often 
complainants in sex cases, is inherently suspect and should 
not be trusted without the support of the independent 
evidence, is without justification and contrary to our 
strong belief in the principle of complete equality fcr 
women in our society.

Governor's Approval Memorandum, c.14, L. 1974, Feb. 19, 1974,

McKinney's Session Lav/s of New York A-113, 114 (1974). In the

ten years since repeal of the corroboration requirement, there

has been r.o scholarly or other evidence claiming an increase in

false complaints or urging reenactment of the corroboration

requirement.

Raising the charge of rape has the built-in disincentives of 

publicity and social stigma. Schwartz, The Spousal Exemption, at
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52-53. Myths about rape and rape victims discourage victims from

reporting. It is commonly believed that a woman cannot be raped

unless she lets it happen; women, charge rape falsely; and women

precipitate rape by seductive behavior. 3 Forcible Race: A

National Survey of the Resrcr.se bv Prosecutors 4-5, Law

Enforcement Assistance Administration, 1977. These attitudes

produce prejudices against rape victims which often result in

2 3harsh treatment in the criminal justice system. Id. at 6-7.^

The experience of California, New Jersey, Massachusetts,

Florida ar.d Oregon, as well as Sweden, Denmark, the Soviet Union,

Czechoslovakia, ar.d Poland demonstrates that permitting

prosecution for wife rape does not produce a flood of criminal

charges. DeStefano, 467 N.Y.S.2d at 515; Russell at 344; see

also Geis at 302; Brownmilier at 428-25.

Moreover, there is nc reason to presume that the entire

criminal justice system, including its nature as a "truth seeking

system" and the use of prosecutorial discretion, will fail for

cases of marital rape. DeStefano, 467 N.Y.S.2d at 515. As

pointed out in the Governor's Memorandum approving repeal of

corroboration for forcible rape,

For these who express concern over the possibility of false 
charges being brought, it should be pointed out that our 
legal system protects innocent persons through many 
procedural safeguards,...and through the normal screening 
process in our criminal justice system whereby unwarranted 
charges may be dismissed before trial....

23
Foe also Kalven L Zeisel, The American Jury 248-57 (1966); 

Field & kronen, Jurors and P.ape 74-88, 91, 141-42 (1980); The 
Face Corroboration Requirement: Repeal, Not Reform, 81 Yale L.J.

(Footnote Continued)
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Governor's Approval Memorandum, c.14, L.1974, McKinney's Cession

Lews cf >!e-w yor': at A-114. The legal system can determine when

t h e s e  complaints are fabricated, to the sane extent -hat it can

determine when anv chargo is false. The very asserri.cn that

spurned or vengeful wives are likely to fabricate charges acainsr

their hus.. mds reflects a bias and hostility against women which

has nc place in our system of laws.

The fact that a crime is difficult to prove has not led

legislatures to ignore the crime itself."4 Sex crimes against

children, ncn-sexual spousal assaults, and ether offenses against

spcuses are heard by the courts.

Clearly nc argument can be raised in today's society tc 
justify a husband's being exempted from raring his wife.
She has a right to the prcrection the law Lrovides for 
ncn-spcuses and has been denied equal protection of the law 
by the existence of the immunity. Mo governmental interest 
can be served by its continued existence and it bears no 
reasonable relation tc the class it should protect.

DeStefanc , 467 M.Y.S.2c at 515.

If the justifications asserted cannot surmount the "rational

basis" test, a fortiori it cannon be demonstrated that the

exemption is necessary to achieve a compelling state interest, in

order tc justify interference with fundamental rights. In this

(Footnote Continued)
1265-91 (2972); Schwartz & Clear, Feminism and Rape Law Reform, 
Bull, of Arner. Academy of Psychiatry and the Law 313 — 21 (1973) .

24
It is easy to rorosee dirficulties involved in proving 

that a person has engaged in a sex act with an animal or a 
corpse, both crimes under New York law. Penal Lav/ §130.20(3) 
(McKir.ncy' s 1975). Despite the potential difficulties, the 
legislature was not deterred from making these acts criminal. 
Ironically, corpses and animals appear to have greater protection 
from rape than wives in this state.
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situation, the marital race and forcible sodeny exemptions must 

be declared violative cf the right to privacy and tc the equal 

protection cf the laws, guaranteed by the N-aw York and United 

States Constitutions.

VI.
THE MARITAL RAPE EXEMPTION 
VICL/vTES THE THIRTEENTH AMENDMENT.

The Thirteenth Amendment to the U.S.Constitution prohibits 

all slavery and involuntary servitude, "irrespective cf the 

manner or authority by which it is created." Clvatt v. United 

States, 197 U.S. 207, 25 S.Ct. 429, 430 (1505). "While the 

immediate concern was with African slavery, the Amendment was not 

limited tc chat. It was a charter cf universal civil freedom for 

all persons..." Eailev v. Alabama, 219 U.S. 219, 31 S.Ct. 146, 

151 (1911) . The prohibition applies to both private ar.d state 

action. Pollock v. Williams, 322 U.S. 4, 7-11 (1944). State 

statutes and practices contrary to that prohibition can be 

invalidated. Pcllcck v. Williams, 322 U.S. at 25; Pecole v. 

Lavender, 48 N.Y.2d 334, 338-39 (1979); Dale v. State, 355 A.D.2d 

384, 355 N.Y.S.2d 485, 488-89 (3d Dept. 1974), aff'd without 

ool t  an, 3 6 M.Y'. 2c 8 32 (1975); Jobson v. Henne, 355 F.2d 129, 132 

n.2 (2d Cir. 196G). The New York marital rape exemption violates 

this constitutional command and should be struck down.

A. The Exemotion Imposes Involuntary 
Servitude on Married Women.

By withholding the protection of the criminal law from 

married women, the state forces them to provide involuntary 

sexual services tc their husbands. This is an actual, presently 

imposed servitude, created and sanctioned by law, in violation of
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the Thirteenth Amendment. The exemption, by declaring that a 

husband's sexual force agair.se his wife is net criminal, leaves 

che wife with nc choice bun compliance. The exemption "compels 

performance cr a continuation cf the service." Clvatt v. United 

States , 25 S.Ct. at 430. The Supreme Court in Clvatt pointed out 

that the inability to break a contract, ar.d pay carnages fcr 

breach if necessary, is the essence of involuntary servitude.

The common lav; has never required specific performance cf 

contracts fcr personal service, even if the ccr.tract was 

initially wholly voluntary. The Case of Mary Clark, 1 Blackf.122 

(Inc. 1821) (the attempt tc continue involuntarily an originally 

voluntary indenture for personal service was void under a state 

constitutional provision banning involuntary servitude).

Ever, if this Court accepts the argument chan a wife, upon 

marrying, contracts tc provide sexual services tc her husband.- a 

lav; that requires continued performance under ail circumstances
A

is unconstitutional."J A wife's remedy through legal separation 

cr divorce is insufficient. D. R. L. §§17C, 200. A principal 

function of the criminal lav; is deterring potential violations.

F. Zinring ar.d G. Hawkins, Deterrence: The Lecal Threat in Crime

Control, 71 (1973) . The exemption not only fails to deter 

husbands but affirmatively sanctions behavior that is otherwise 

criminal ar.d subject to severe punishment. Nor is it possible 

for a woman, by moving out of the marital residence, to end the

? 5  ,.
Point V. , supra, discusses the contract argument.
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threat of forced sex with her husband. The exemption follows her.

The prospect of civil relief seme months her.ce does nothing to

3 r 26 cecer a nusbanri from rape.

5. The Exemption Carries Forward the
Historical Invclunrary Servitude cf VJomer..

The sexual servitude imposed cn married women by the

exemption is a continuation of what was once the total legal

subordination cf women to their husbands. Point II., suora.

This subordination was explicitly sexual. The husband's right to

his wife's body and sexual services was unilateral and virtually

absolute, as seen in the actions for criminal conversation"” and

2Sloss of consortium.

Sexual subordination was part of a regime of "civij death"

for wives. They were unable tc own property, were unable to

enter into contracts without their husbands' consent, and were

2 °required tc make his domicile their own. " The husband owned all

2 6
This is another reason for.this Court to affirm the 

finding below that the issuir.ee of an Crder of Protection 
operates tc eliminate the husband's exempt status. Point VII 
in fra.

2 7
The husband had "personal and exclusive riahts" in his 

wife's body, Tinker v. Colwell, 193 U.S. 473 , 481' (1903) - See 
also Oooenheim v. Kridel, 140 N.E. 227, 223-29 (N.Y. 1923).

2 8
See Kronenbitter v. Washburn Wire Co., 4 N.Y.2d 524, 527 

(3 958) ("the wife was regarced in law in some respects as her 
husband's chattel.") ? gender-neutral action for less of 
consortium was recognized in Millinctcn v. Southeastern Elevator 
Cc., 22 N.Y.2d 498 (1968).

? 9
Those conditions were altered by statute in New York.

Dc;.;. He) Law £550-61; Real Property Law 5511, 302; General 
Obligations Law §3-301 (McKinney 1978). The view that "the

(Footnote Continued)
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c f  h i s  w i f o . ' s a s s e t s  and c c u l d  d i s p o s e  c f  them a s  he p l e a s e d .
Ryd e r  v .  Hu I s a . 24 N.Y.  272 (1S62). T h i s  s t a t e  o f  u n l ' r e e c cm ,
e r a  a a~d and e n f o r c e d  by lav/, sha rec .  many o f  t h e  a t t r i b u t e s  c f

7 0c h a t t e l  s l a v e r y  i n  th e  U n i t e d  S t a t e s . ” I t  i s  e n t i r e l y  
i n c o m p a t i b l e  w i t h  t h e  " u n i v e r s a l  c i v i l  f reedom" d e c l a r e d  b y  t h e  
T h i r t e e n t h  Amendment. The m a i n t e n a n c e  c f  any  . p r e s e n t  v e s t i g e s  c f  
i t ,  s u c h  a s  t h e  m a r i t a l  r a p e  e x em p t i o n ,  v i o l a t e s  t h e  C o n s t i t u t i o n  
■nd s h o u l d  be ended .

VII.
THE ord?:r c f  the  f a m i l y  court s a t i s f i e s
THE CRITERIA OF PENAL LAW f,130.00 (4) (b) ( i )  .

Am i c i  u r g e  t h i s  C o u r t  t o  a d o p t  t h e  h o l d i n g  o f  the  A p p e l l a t e  
D i v i s i o n ,  90 A .D .2d 601, t h a t  an O rd e r  c f  P r o t e c t i o n  i s s u e d  
p u r s u a n t  ro  F am i l y  Cou r t  A c t  a r t i c l e  G i s  t h e  t y p e  o f  c o u r t  o r d e r  
c e n t e m p i a t e d  i n  F e n a l  Law §120.00(4) (b) wh i c h  p r o v i d e s  t h a t  " t h e  
f em a l e  and t h e  a c t o r  a r e  i i v i r . c  a p a r t . . .  p u r s u a n t  t o  a v a l i d  anc. 
e f f e c t i v e :  ( i ) o r d e r  i s s u e d  b y  a c o u r t  o f  compe ten t  j u r i s d i c t i o n

( F oo t no t e  Con t i nued)
d o m i c i l e  c f  t h e  w i f e  i s  t h e  p l a c e  v h e r e  t h e  husband  has  h i s  
d o m i c i l e , "  Ve t r a no  v .  V e t r a n o  . 54 N.Y.S .2c  537 , 538 (S up .C t .  
Queens Co. 1945), has been t e n a c i o u s .  "The l aw  i s  c l e a r  t h a t  t h e  
w i f e  mus t  go t o ' t h e  home w h i c h  h e r  hu sb and  p r o v i d e s  ( c i t a t i o n s  
o m i t t e d ) . "  Fox v .  Fc:<, 186 N.Y.S . 2d 542 , 547 (Sup .C t .  N.Y. Co. 
1958).. T h i s  has o b v i o u s  i m p l i c a t i o n s  f o r  a h u s b a n d ' s  e x e r c i s e  o f  
h i s  " r i g h t "  to  h i s  w i f e ' s  s e x u a l  s e r v i c e s .

3 0M a r r i e d  non- s l a v e  women w e r e ,  o f  c o u r s e ,  no t  s u b j e c t  t o  
some o f  t h e  mos t  inhumane a s p e c t s  o f  t h e  s l a v e r y  s y s t em :  b e i n g  
t h e  l i t e r a l  p r o p e r t y  o f  a n o t h e r ,  s u b j e c t  t o  s a l e  a t  any t i n e ;  
b e i n g  u n a b l e  t o  c o n t r a c t  a l e g a l  m a r r i a g e ;  and h a v i n g  no 
p r o t e c t i o n  w h a t e v e r  f rom r a p e  by any man ( the r emed i e s  w e r e  t h e  
m a s t e r ' s  f o r  t r e s p a s s ) .  See I n t r o d u c t i o n  a t  3-4. The m a r i t a l  
r a p e  e xemp t io n  i n  a n a l o g o u s  to  t h e  s l a v e  woman's l e g a l  
v u l n e r a b i l i t y  t o  r ape :  t h e  l aw  h a s  d e f i n e d  a p a r t i c u l a r  g r o u p  o f  
women who can be raped by  a p a r t i c u l a r  g roup o f  men, w h o l l y  a s  an 
i n c i d e n t  t o  t h e i r  l e g a l  s t a t u s .



w h i c h  by i t s  t e r n s  o r  i n  i t s  e f f e c t  r e q u i r e s  s u c h  l i v i n g  
a p a r t . . . "

The O rd e r  o f  P r o t e c t i o n  i n  t h e  i n s t a n t  c .  by i t s  t e r n s
and i n  i t s  e f f e c t ,  r e q u i r e d  t h e  s p o u s e s  t o  l i v  \p a r t .  The O rd e r  
r e q u i r e d  b o t h  t h a t  d e f e n d a n t  move o u t  c f  t h e  s p e c i f i e d  n a r i t a l  
r e s i d e n c e  and t h a t  he r em a i n  away f rom h i s  w i f e ’ s home. 
A p p e l l a n t ' s  A pp en d i x ,  A-37.

The New York L e g i s l a t u r e  i n t e n d e d  t h a t  P e n a l  Law
5130.00(4) ib) ( i )  a p p l y  t o  O r d e r s  o f  P r o t e c t i o n .  The A p p e l l a t e
D i v  s i o n ,  on t h e  m o t i o n  t o  d i s m i s s  t h e  i n d i c t m e n t ,  h e l d :

Not  o n l y  d o e s  t h e  l e g i s l a t i v e  h i s t o r y . . .  s u p p o r t
t h e  c o n c l u s i o n  t h a t  t h e  L e g i s l a t u r e  i n t e n d e d  t o  e x t e n d
t h e  p r o t e c t i o n  o f  t h e  r a p e  s t a t u t e  t o  a w i f e
who i s  l i v i n g  a p a r t  p u r s u a n t  t o  a F a m i l y  Cou r t  o r d e r
c f  p r o t e c t i o n ,  b u t  t h a  l a n g u a g e  o f  t h e  s t a t u t e  i t s e l f
l e a d s  t o  t h e  same c o n c l u s i o n .

Pec o l e  v .  L i b e r t a , 90 A .D . 2d 681,682 (1SS2). The A p p e l l a t e
D i v i s i o n  b a s e d  t h i s  c o n c l u s i o n  on i t s  r e v i e w  o f  t ha. o r i g i n a l
b i l l ,  t h e  amended and f i n a l  v e r s i o n  and t h e  s p o n s o r ' s  memorandum
wh i c h  s t a r e d  t h a t  " u nm a r r i e d "  i n c l u d e d  t h o s e  spou se s ,  l i v i n g  a p a r t
b a s e d  on "a c o u r t  d e t e r m i n a t i o n  t h a t  t h e  s p o u t ' s  should-, f o r  t h e
w e l l  b e i n g  o f  one o r  b o t h ,  l i v e  a p a r t . "  Quoted  a t  90 A .D .2d a t
682.

To h o l d  o t h e r w i s e  i s  i r r a t i o n a l  and w o u l d  deny  p r o t e c t i o n  t o  
t h e s e  w i v e s  mos t  i n  need :  women who have  o b t a i n e d  Orde r s  o f  
P r o t e c t i o n  f rom t h e  F a m i l y  C o u r t .  These women ha ve  been fo und  t o  
be  v i c t i m s  o f  a s s a u l t  o r  a t t e m p t e d  a s s a u l t .  F a m i l y  C c u r t  Ac t  
55812 (1) ; 821; 832.

R e s e a r c h  shows t h a t  s p o u s e  a b u s e  i s  l i k e l y  t o  i n c r e a s e  when 
t h e  ' i .cr. im a t t e m p t s  t o  l e a v e  t h e  m a r r i a g e  o r  s e e k  o u t s i d e  h e l p .
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" ( T ] h c  p e r i o d  c u r i n g  ar.d a f t e r  t h a  b r e a k u p  o f  t h e  r e l a t i o n s h i p
nay  i n d e e d  be one o f  h i g h  v u l n e r a b l i t y  f c r  n a r i t a l  r a p e . "  
F i n k l e h o r , F o r c ed Sen i n  H a r r i s e s , a t  477. I t  i s  p r e c i s e l y  t h o s e  
wemer. who have  been  v i c t i m s  c f  d o m e s t i c  v i o l e n c e  d u r i n g  t h e  
o n c c i r . c  m a r r i a g e  and ha ve  s o u g h t  i n t e r v e n t i o n  by  t h e  F am i l y  C o u r t  
t o  p r o t e c t  t h e m s e l v e s ,  who a r e  n e s t  i n  n e ed  c f  t h e  f u l l  
p r o t e c t i o n  c f  t h e  F e n a l  Lav:.

V I I I .
THE UNIQUE STATUTORY SCHEME CF 

ARTICLE 130 CF THE NEW YORK PENAL 
LAW PERMITS THE GENDER-SPECIFIC 
ASPECT CF PENAL LAW §130.35 TC 

WITHSTAND CONSTITUTIONAL SCRUTINY
D e f e n d a n t ' s  c l a i m  t h a t  New Y c r x ' s  g e n d e r - s p e c i f i c  r ape

p r e v i s i o n ,  P e n a l  Law §130.35, u n c o n s t i t u t i o n a l l y  d i s c r i m i n a t e s  cn
3 1t h e  b a s i s  o f  s e x ,  i s  w i t h o u t  m e r i t .  The u n i q u e  n a t u r e  o f  New 

Y o r k ' s  s t a t u t o r y  scheme u n d e r  A r t i c l e  130 c f  t h e  P e n a l  Lav; needs  
t c  be e xam ined  b e f o r e  d e c l a r i n g  a p a r t i c u l a r  p r e v i s i o n  
u n c o n s t i t u t i o n a l .  Hen a r e  p r o t e c t e d  f rom ,  and women can be 
p r o s e c u t e d  f c r ,  v i o l e n t  a c t s  d e f i n e d  and p u r i . s h e d  e q u a l l y  by t h e

31As p o i n t e d  o u t  by t h e  A p p e l l a t e  D i v i s i o n ,  F o u r t h  
D epa r tm en t ,  i n  i t s  O rd e r  and Memorandum, d a t e d  March 6, 1984 
( u n a n imo u s l y  a f f i r m i n g  d e f e n d a n t  L i b e r t a ' s  c o n v i c t i o n  f o r  r ape  
and s c d om y ) , New Y o r k ' s  g e n d e r- b a s e d  r ape  s t a t u t e  ha s  
c o n s i s t e n t l y  w i t h s t o o d  c o n s t i t u t i o n a l  c h a l l e n g e  i n  New Y o r k ' s  
l o w e r  c o u r t s .  T h i s  C o u r t  can a l s o  c o n s t r u e  t h e  s t a t u t e  i n  a way 
t h a t  p r e s e r v e s  i t s  c o n s t i t u t i o n a l i t y .  I t  i s  an a c c e p t e d  
t e c h n i q u e  c f  s t a t u t o r y  c o n s t r u c t i o n  t o  r e a d  a s t a t u t e  i n  a wav 
t h a t  a v o i d s  c o n s t i t u t i o n a l  q u e s t i o n s .  New York  c o u r t s  have  
a p p l i e d  t h i s  t e c h n i q u e  t o  p r e s e r v e  s t a t u t o r y  schemes f rom 
c h a l l e n g e  a s  s e x  d i s c r im i n a t o r ' / .  See ,  e . g . , M a t t e r  o f  C a r t e r  v .  
C a r t e r , 58 A.D.  2d J 3 8 , 397 N.Y_.S .2d  88 (2d Dep t .  1977) ( c o u r t  
r e a u  l o rm e r  s e c t i o n s  413 and 414 o f  F a m i l y  C o u r t  A c t  t o g e t h e r ,  
e x c i s i n g  p a r t  o f  Gee. 414 so t h a t  " t h e r e  i s  no u n e q u a l  t r e a tm e n t  
. . .  cn t h e  b a s i s  o f  . .  s e x . " )  58 A .D . 2d a t  447.



v a r i o u s  p r o v i s i o n  o f  th e  s t a t e ' s  s t a t u t o r y  scheme.  Th u s ,  t h e
d e f e n d a n t  ha s  no e q u a l  p r o t e c t i o n  c l a i m .

Mew Y o r k ' s  s t a t u t o r y  scheme i s  d i v i d e d  i n t o  c a t e g o r i e s  b a s e d
upon t h e  t y p e  o f  s e x u a l  a s s a u l t ,  w i t h  r ape  b e i n g  o n l y  one o f
s e v e r a l  t y p e s .  Under A r t i c l e  130 c f  t h e  New York P e n a l  l a v ; ,
women a r e  c r i m i n a l l y  l i a b l e  f c r  s e x u a l  a s s a u l t s  upon men f o r
f o r c i b l e  sodomy , 3 s e x u a l  a b u s e , " ” a g g r a v a t e d  s e x u a l  a b u s e , a n d

35s e x u a l  m i s c o n d u c t .  Thu s ,  any t y p e  o f  s e x u a l  a s s a u l t  t h a t  a
f e m a l e  c an  p e r p e t r a t e  a g a i n s t  a ma l e  i s  p u n i s h e d  i n  New Y c r k
u n d e r  one o f  t h e s e  f o u r  p r o v i s i o n s .  On l y  New Y o r k ' s  r ape  

3 6p r e v i s i o n s  p r o v i d e  t h a t  m a l e s  a l o n e  can be p r o s e c u t e d  f o r  t h e s e  
a c t s  a g a i n s t  f e m a l e s . 3”̂

The v a l i d i t y  o f  t h e  A r t .  130 s t a t u t o r y  scheme i s  f u r t h e r  
shewn b y  an e x a m i n a t i o n  o f  t h e  p e n a l t i e s  i t  p r e s c r i b e s .  The 
p e n a l t i e s  f c r  r ape  and f o r c i b l e  scdemy a r e  e q u a l :  F i r s t  d e g r e e
r a p e  (P . L .  §130.35) and sodomy (P .L .  §130.50) a r e  c l a s s  E 
f e l o ’ i e s ;  s e c ond  d e g r e e  r a r e  (P .L .  §130.30) and sodomy (P .L .  
§130.45) a r e  c l a s s  D f e l o n i e s ;  t h i r d  d e g r e e  r ap e  (P .L .  §130.25)

3“P e n a l  Law §§130.40, 130.45, 130.50.
33P e n a l  Law t,§130.55, 130.60 , 130.65 .
3^Pena l  Law §130.70.
~'~>P e n a l  Law §130.20 , s u b a .  ’ and 3.
3 P e n a l  Law §§130.25 , 130.30 , 130 .35.
J I t  i s  s i g n i f i c a n t  t h a t  f em a l e s  c a r . n c t  be p r o s e c u t e d  f o r  

r a p i n g  f e m a l e s  u n d e r  New Y o r k ' s  r ap e  p r o v i s i o n .  * As w i t h  m a l e s ,  
f e m a l e s  can be p r o s e c u t e d  f o r  a i l  f o rms  o f  s e x u a l  o f f e n s e s  
c cmm i t e d  a g a i n s t  o t h e r  f em a l e s  u n d e r  t h e  o t h e r  f o u r  p r o v i s i o n s .
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ar.d sodomy (P?L. §130.40) a r e  c l a s s  E f e l o n i e s .  The s e x u a l  a b u s e  
p r o v i s i o n s  (P .L .  §§130.55, 130.50, 130.65) a r e  g e n d e r - n e u t r a l .
C f f e n c e s  u n d e r  §130.20 ( s e x u a l  m i s c o n d u c t )  a r e  c l a s s  A 
m i s d em e a n o r s , s u b j e c t i n g  b o t h  ma l e  and f ema l e  p e r p e t r a t o r s  t o  
e q u a l  p un i s hm en t .

Thu s ,  a l l  t y p e s  c f  s e x u a l  a s s a u l t  a r e  c u t l a v/ed  i n  New Yo r k .  
Men a r e  t h e r e f o r e  p r o t e c t e d  when t h e y  a r e  s e x u a l l y  a s s a u l t e d  b y  
f e m a l e s  ( c r  ma l e s )  , ar.d women a r e  s u b j e c t  t o  p r o s e c u t i o n  when 
t h e y  s e x u a l l y  a s s a u l t  any p e r s o n .  I t  i s  n e t  t h e  d e f e n d a n t ,  o r  
ma l e  s e x u a l  a s s a u l t  v i c t i m s  who a r e  d e n i e d  e q u a l  p r o t e c t i o n  u n d e r  
New Y o r k ' s  s t a t u t o r y  scheme; r a t h e r  i t  i s  women whc have  been  
r a p ed  o r  s odom i z ed  b y  t h e i r  h u s b a n d s .

I X .
ALTHOUGH THE MARITAL RARE AND FORCIBLE 
SODOMY EXEMPTIONS ARE INVALID, THE 
DEFENDANT'S CONVICTION SHOULD BE UPHELD.

As £. g e n e r a l  r u l e ,  p a r t s  o f  a s t a t u t e  o r  an a c t  may be
u p h e l d  a s  v a l i d  by  a c o u r t  w h i l e  t h e  i n v a l i d  p a r t s  a r e  s e v e r e d .
1 M cK in n e y ' s  S t a t u t e s ,  §150 (1971). T h i s  p r i n c i p l e  .of
s e v e r a b i l i t y  s h o u l d  be a p p l i e d  whe re  t h e  r e m a i n i n g  v a l i d  p o r t i o n s
cai i  s t a n d  cn t h e i r  own and whe re  t h e  l e g i s l a t u r e  w ou l d  have
wan t e d  t h e  v a l i d  p o r t i o n  t c  r em a i n .  I d .  See I . M . S .  v .  C h a dh a ,
  U .S .  __ , 103 S . C t .  2764 , 2774-75 (1983); C h am r l i n  R e f i n i n g  Co.
v .  C o r p o r a t i o n  Comm is s i o n , 286 U .S .  210, 234 (1932); P eop l e  v .
M a r c u s o , 255 N.Y. 463, 472-73 (1931); 2 Sand s ,  S u t h e r l a n d
S t a t u t o r y  C o n s t r u c t i o n , Ch. 44 (1972).

I n  New Yo rk ,  " [ t j h e  who l e  t e n d e n c y  d u r i n g  r e c e n t  y e a r s  . . .  
has  been to  a p p l y  th e  p r i n c i p l e  o f  s e v e r a n c e  w i t h  i n c r e a s i n g  
l i b e r a l i t y .  ' S e v e r an c e*  we h a ve  s a i d  . . .  ' d e e s  n o t  depend  
upon t h e  s e p a r a t i o n  o f  th e  good f rom t h e  bad  b y  p a r a g r a p h s  
o r  s e n t e n c e s  i n  t h e  t e x t  o f  t h e  e n a c t m e n t . . .  The p r i n c i p l e
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c f  d i v i s i o n  i s  n o t  a p r i n c i p l e  c f  f o rm .  I t  i s  a p r i n c i p l e  
c f  f u n c t i o n 1 'Cu r  d u t y  i s  t o  s a v e  u n l e s s  i n  s a v i n g  we
p e r v e r t - 1

ic -Jc
I r-»v»The q u e s t i o n  i s  i n  e v e r y  c a s e  w h e t h e r  t h e  L e g i s l a t u r e ,  i f  
p a r t i a l  i n v a l i d i t y  had been f o r e s e e n ,  w o u l d  have  w i s h e d  t h e  
s t a t u t e  t o  be e n f o r c e d  w i t h  t h e  i n v a l i d  p a r t  e x s c i n d e d ,  o r  
r e j e c t e d  a l t o g e t h e r . 1 [ C i t a t i o n s  e m i t t e d . ]

? e oo l e  v .  Mar . cu s c , 255 N .Y .  a t  475-74.
I n  t h i s  c a s e ,  t h e  m a r i t a l  e x emp t i on s  c an  be  s t r u c k  down as

u n c o n s t i t u t i o n a l ,  w h i l e  t h e  r em a i n i n g  f o r c i b l e  r a p e  and sodomy
s t a t u t e s  can s u r v i v e  on t h e i r  own. I t  i s  i n c o n c e i v a b l e  t h a t  th e
l e g i s i a t  i r e  wou l d  n e t  a g r e e  w i t h  t h i s  r e s u l t .  Rape and . f o r c i b l e
s c ccmy a r e  u n i v e r s a l l y  condemned a s  c r im e s .  S u r e l y  ou r  l awmake r s
w o u l d  c o n t i n u e  . t c  p u n i s h  t h o s e  a c t s  even  i f  t h e y  we r e  not
c o n s t i t u t i o n a l l y  p e r m i t t e d  t o  exempt f o r c i b l e  r ape  and sodomy o f
wi-. e s  b y  h u s b a n d s .

P ena l  Law 5130-.35 (1) , t h e  r ape s t a t u t e ,  may be  r e ad  by
i t s e l f  t c  d e f i n e  t h e  c r im e  o f  r ape  w i t h o u t  r e f e r e n c e  to  th e  odd
d e f i n i t i o n  c f  " f em a l e "  c o n t a i n e d  i n  Per . a l  Lav; §130 .00 (4) t h a t
c r e a t e s  t h e  m a r i t a l  e x emp t i o n .  The common d e f i n i t i o n  o f  " f em a l e "
i s  s u f f i c i e n t .  1 M cK in n e y ' s  S t a t u t e s  §232. P e n a l  Law •
§130.50(1), t h e  f o r c i b l e  sodomy s t a t u t e ,  and P e n a l  Law §130.00(2)
may be u ph e l d  by  s e v e r i n g  t h e  ph r a s e  " n o t  m a r r i e d  t o  each o t h e r "
c o n t a i n e d  ir .  P e n a l  Lav; §130.00 (2). T h i s  s e v e r a b i l i t y  p r o c e s s  ha s
b e en  a p p l i e d  t o  s t a t u t e s  i n v o l v i n g  d e f i n i t i o n s ,  M a t t e r  o f
P a t r i c i a  A. , 31 N .Y .2d S3 (1972), and c r i m i n a l  s t a t u t e s ,  Peop l e
v .  P i t t a , 52 M .Y .2d 657, 439 M .Y . S .2d 855 (1981).

Amic i  have  d e v o t e d  s i g n i f i c a n t  a t t e n t i o n  t c  t h e  q u e s t i o n  c f
remedy i n  t h i s  c a s e  b e c a u s e  o f  t h e  im po r t a n c e  o f  t h e  g e n e r a l

-48-



r u l e ,  g ro unded  i n  t h e  s e p a r a t i o n  o f  p c v ; e r s ,  t h a t  l e g i s l a t u r e s  and 
no t  c o u r t s  a r e  r e s p o n s i b l e  f o r  e s t a b l i s h i n g  c r i m i n a l  s a n c t i o n s .
1 s e n l e  ».  :-V-nr., 267 N .Y .  133 , 193 N . E .  882 (1935) ( d e f i n i t i o n  o f  
s u b s t a n t i v e  c r i m i n a l  o f f e n s e  i s  l e g i s l a t i v e  f u n c t i o n ) . U pho l d i n g  
t h e  f o r c i b l e  r ape  ar.d scdcmy s t a t u t e s  w h i l e  s t r i k i n g  t h e  m a r i t a l  
e x emp t i on s  wou ld  n o t  c a u s e  t h e  Cou r t  t c  be e n caged  im p r o p e r I v  i n  
t h e  l e g i s l a t i v e  p r o c e s s  o f  c r e a t i n g  c r i m e s .  S t a t e  v .  S m i t h , 401 
S o . 2d a t  1127 (exemp t i on  d e e s  n e t  a f f e c t  d e f i n i t i o n  o f  r a p e ,  o n l y  
geos  t o  e x i s t e n c e  c f  e l em en t  o f  c o n s e n t ) . The L e g i s l a t u r e  ha s  
c r i m i n a l i z e d  t h e  c omm i s s i o n  o f  n o n - c c n s e n s u a l  f o r c i b l e  s e x  a c t s .  
The u n c o n s t i t u t i o n a l  e x c l u s i o n  o f  a p a r t i c u l a r  c l a s s  f rom 
p r o t e c t i o n  a g a i n s t  t h o s e  c r i m i n a l  a c t s  i s  s e p a r a t e  f r cm  t h e  
c r e a t i n g  o f  t h e  c r im e  and p r e s c r i p t i o n  c f  p e n a l t i e s .  As t h i s  
Cou r t  n o t e d  i n  P e c r l e  v .  P i t t a ,  52 N . Y . 2d a t  660, 439 M . Y . S . 2d a i  
857, " ( c ] r i m . i n a l  l i a b i l i t y  i s  imposed  u n d e r  s e c t i o n  §130 .65, no t  
u n d e r  §130.00, t h e  d e f i n i t i o n a l  s e c t i o n "  ( c r ime  o f  s e x u a l  a b u s e  
i n  t h e  f i r s t  de ree) .

Mo r eo v e r ,  a d i s t i n c t i o n  mus t  be d rawn b e tween  l e g i s l a t i v e  
d e f i n i t i o n s  wh i c h  s e t  o u t  t h e  component  a c t s  o f  a c r im e  (P eop l e  
v .  S h a p i r o , 4 N.’Y .Zd  597, 60], (1958)) , and a d e f i n i t i o n  c f  t h e  
c r im e  v i c t i m s  wh i c h  by i n v i d i o u s  d i s c r i m i n a t i o n  e x c l u d e s  members 
o f  a p a r t i c u l a r  c l a s s  f r cm  p r o t e c t i o n  b y  t h e  s t a t u t e ,  and 
v i o l a t e s  t h e  s t r i c t u r e s  o f  t h e  New York  C o n s t i t u t i o n  and t h e  13th 
and 14th Amendments o f  t h e  U .S .  C o n s t i t u t i o n .  Here ,  t h e  
s u b s t a n c e  o f  t h e  c r im e  wou l d  be un changed .  C f .  U n i t e d  S ^ t e s  v .  
J a c k s c r . , 390 U.S .  570 , 585-86 (1968) ( s u b s t a n c e  o f  c r im e  o f  
k i d n a p p i n g  unchanged  by s e v e r i n g  c a p i t a l  p u n i s hmen t  c l a u s e ) . I n
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s t r i k i n g  t h e  n a r i t a l  e x e m p t i o n s ,  t h e  C ou r t  w ou l d  n o t  be  
" e x t e n d i n g "  t h e  d e f i n i t i o n  o f  t h e  c r im e ,  b u t  r em e d y i n g  t h e  
d i s c r i m i n a t o r y  u n d e r i n c l u s i o n  i n  t h e  c l a s s  o f  v i c t i m s .

C o u r t s  have  r emed i e d  i n v i d i o u s  u n d e r i n c l u s i o n  b y  e x t e n s i o n  
i n  c r i m i n a l  c a s e s  su ch  a s  U e l s h  v .  U n i t e d  S t a t e s ,  398 U .S .  333 
(1970), a s  w e l l  a s  i n  t h e  c i v i l  a r e a ,  whe re  t h e  e x t e n s i o n  o f  a 
s t a t u t e  t c  remedy i n v i d i o u s  u n d e r i n c l u s i o n  i s  commonp lace .  See 
e . c .  , C a l i f a n o  v .  W e s t c o t t , 443 U .S .  76 , 89-90 (1979).

T h i s  c a s e  i s  p a r t i c u l a r l y  a p p r o p r i a t e  f o r  t h e  C o u r t  t o  
s t r i k e  t h e  m a r i t a l  e x emp t i o n s  w h i l e  u p h o l d i n g  t h e  r a p e  ana  sodom 
s t a t u t e s .  The d e f e n d a n t  f a l l s  w i t h i n  t h e  p r e s e n t  d e f i n i t i o n  c f  
" u nm a r r i e d "  i n  P e n a l  Lav; §130.00(4). The C o u r t ,  t h e r e f o r e ,  may 
a f f i r m  h i s  c o n v i c t i o n  v/h i l e  s t r i k i n g  t h e  m a r i t a l  e x em p t i o n ,  
b e c a u s e  h i s  e x p o s u r e  t c  c r i m i n a l  p r o s e c u t i o n  i s  n o t  n ew l y  c r e a t e d  
o r  i n c r e a s e d  t h e r e b y .  H i s  s i t u a t i o n  i s  n o t  t h a t  o f  a m a r r i e d  man 
who c o u l d  c l a i m  l a c k  o f  n c u i c e  i f  c h a r g e d  w j t h  a r a p e  c omm i t t e d  
b e f o r e  t h e  e xemp t io n  was s t r u c k  down.

The p u b l i c  p o l i c y  c f  t h i s  s t a t e  i s  t o  p u n i s h  t h e s e  who 
commi t  f o r c i b l e  s e x u a l  a t t a c k s  on o t h e r s .  The a p p r o p r i a t e  
ou tcome o f  t h i s ’ c a c e  i s  t o  e x t e n d  t h a t  p r o t e c t i o n  t c  women who 
m a r r y ,  v/hi l e u p h o l d i n g  t h e  d e f e n d a n t ' s  c o n v i c t i o n .  D e f e n d a n t ' s  
a c t i o n s  come s q u a r e l y  w i t h i n  t h e  p r o h i b i t i o n s  o f  t h e  c r i m i n a l  
l a w s  a s  new w r i t t e n .
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CONCLUSION
f*.s a v e s t i i g a  o f  t h e  " a n t e d i l u v i a n  a s s u m p t i o n s  c c n c e r r . i n c  t h e  

r o l e  ar.d s t a t u s  o f  wcr.er. i n  m a r r i a g e  and s o c i e t y , "  P e c o l e  v .
DeSte Tnr.o, 467 N .Y . S .  2d a t  515-16, t h e  m a r i  t a  r ape  and f o r c i b l e
s c ccmy e x emp t i on s  h a ve  no p l a c e  i n  t h e  s t a t u t e  books  c f  New York
S t a t e .

J u s t i c e  Holmes p u t  t h e  m a t t e r  s u c c i n c t l y :
I t  i s  r e v o l t i n g  t o  h a ve  no b e t t e r  r e a s o n  f c r  a r u l e  o f  lav/ 
t h an  t h a t  i t  was l a i c  down i n  t h e  t im e  o f  I 'enr^ IV .  I t  i s  
s t i l l  mere r e v o l t i n g  i f  t h e  g r o un d s  upon w h r c h " i t  was l a i d  
down have  v a n i s h e d  l o n g  s i n c e ,  ar.d t h e  r u l e  s im o l y  p e r s i s t s  
f r cm b l i n d  i m i t a t i o n  o f  t h e  p a s t .

Ho lmes ,  The Pa th  o f  t h e  Law , 10 Harv .  L.  Rev .  457, 469 (1897).
The m a r i t a l  e x em p t i o n s  s h o u l d  be s t r u c k  down a s

u n c o n s t i t u t i o n a l  and t h e  r e m a i n i n g  r ape  and f o r c i b l e  s c ccmy
p r e v i s i o n s  s h o u l d  be  u c h e i d .
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AMICI*S STATEMENT 0? INTEREST

A lban y  Coun ty  Raoe C r i s i s  C en t e r
A l b an y  Coun ty  Rape C r i s i s  C e n t e r  i s  a n o t - f o r - p r o f i t  a g en c y  

f unded  by A l b a n y  Coun t y ,  New Yo rk .  Our s e r v i c e s  to  rape v i c t i m s  
i n c l u d e  24-hour c r i s i s  i n t e r v e n t i o n  c o u n s e l i n g ,  s h o r t  t e rm 
p r o f e s s i o n a l  c o u n s e l i n g ,  l e g a l  and m e d i c a l  a d v o c a s y ,  and 
r e f e r r a l s  t o  o t h e r  communi t y  s e r v i c e  a g e n c i e s .

3-nce i t s  i n c e p t i o n  t e n  y e a r s  a go ,  t he  C en t e r  ha s  been  
c o n t a c t e d  by o ve r  a t h o u s and  rape  v i c t i m s ,  many o f  whom were 
m a r r i e d  to  t h e i r  a s s a i l a n t s .  A woman who i s  s e x u a l l y  a s s a u l t e d  
by  h-_r husband  s u f f e r s  the  same p h y s i c a l  and p s y c h o l o g i c a l  
r e a c t i o n s  a s  a woman whose a s s a i l a n t  was someone o t h e r  t h an  he r  
hu s b an d .  Wh i l e  o t h e r  v i c t i m s  who a r e  r e n d e r e d  h e l p l e s s  d u r i n g  
the  a s s a u l t  a r e  o f t e n  a b l e  to  r e c o v e r  t h e i r  l o s t  s e n s e  o f  power 
and - c o n t r o l  o v e r  t h e i r  l i v e s  by s e e i n g  the  a s s a i l a n t  p r o s e c u t e d ,  
no su ch  avenue  o f  r e c o v e r y  i s  a v a i l a b l e  to th e  v i c t i m  who. i s  
m a r r i e d  to  her  o f f e n d e r .  She i s  r e n d e r e d  t o t a l l y  h e l p l e s s  
b e c a u s e  she i s  u n a b l e  to p u r s u e  th e  l e g a l  p r o c e s s .  She i s ,  i n  
e f f e c t ,  b e i n g  t o l d  by the  l e g a l  s y s t em  t h a t  th e  a s s a u l t  d i d  not  
r e a l l y  o c c u r .  Her e x p e r i e n c e  i s  i n v a l i d a t e d ,  c r e a t i n g  a 
s i t u a t i o n  t h a t  makes r e co v e- y  a l l  t h e  more d i f f i c u l t .  We s u p p o r t  
change  in the  l aw t h a t  w i l l  a s s u r e  l e g a l  r i g h t s  to a l l  v i c t i m s  o f  
s e x u a l  a s s a u l t .

EXHI3I? A



A l t e r n a t i v e s  For P a t t e r e d  Women, I n c .
A l t e r n a t i v e s  f o r  B a t t e r e d  Women, I n c .  (A3W) i s  a n o t - f o r -  

p r o f i t  c o r p o r a t i o n  i n  t h e  S t a t e  o f  Hew York ,  p r o v i d i n g  s h e l t e r ,  
c o u n s e l i n g ,  a 24-hour H o t l i n e ,  r e f e r r a l ,  i n f o r m a t i o n ,  and 
a d v o c a c y  f o r  b a t t e r e d  women and t h e i r  c h i l d r e n .  ABW's c l i e n t s  
a r e  b a t t e r e d  women o f  R o c h e s t e r ,  Monroe Coun t y ,- and  th e  
s u r r o u n d i n g  a r e a ,  and r e p r e s e n t  p e r s o n s  i n  e v e r y  s o c i a l ,  
e d u c a t i o n a l  and economic  g r o u p .  We s e r v e  a p p r o x im a t e l y  1,200 
h o t l i n e  ( n o n - r e s i d e n t s )  c l i e n t s  pe r  y e a r ,  and 160 women and t h e i r  
220 c h i l d r e n  per  y e a r .

Women who s o u g h t  s h e l t e r  a t  A3W r e p o r t e d  b e i n g  p unched ,  
s l a p p e d ,  c ho k e d ,  k i c k e d ,  b u r n e d ,  s t a b b e d ,  t h r e a t e n e d  or h i t  w i t h  
a g u n ,  and s e x u a l l y  a t t a c k e d .  S e x u a l  a s s a u l t  o c c u r s  f r e q u e n t l y ,  
b u t  i s  r a r e l y  r e p o r t e d  t o  t h e  a u t h o r i t i e s .  A c u r r e n t  r e s i d e n t  o f  
o u r  s h e l t e r  has been p h y s i c a l l y  i l l  s i n c e  the  b e g i n n i n g  o f  her  
p r e g n a n c y .  Her husband  has  demanded d a i l y  i n t e r c o u r s e  w i t h  her  
d e s p i t e  he r  i l l : e s s .  When she  r e f u s e s  to  comp l y ,  she i s  b e a t e n .  
She b e l i e v e d  t h a t  she had no r e c o u r s e  f o r  t h i s  s e x u a l  a b u s e  
b e c a u s e  she  i s  m a r r i e d  t o  h e r  a b u s e r .  I t  was o n l y  when she came 
i n t o  the  s h e l t e r ,  e i g h t  months  p r e g n a n t ,  and was a b l e  to  e s c a p e  
h e r  h u s b a n d ' s  abuse  t h a t  he r  p h y s i c a l  i l l n e s s  f i n a l l y  s u b s i d e d .  
A l l  ABW s t a f f  who r e g u l a r l y  s e e  women a f f e c t e d  by m a r i t a l  r a p e ,  
s t r o n g l y  s u p p o r t  an end to  t h e  m a r i t a l  rape e x emp t i o n .



3 r•so'-:I'.t . Woman' ; A n z i - R a o e  Exchance

The B r o o k l y n  Women1 s An t i -Rape  Exchange (3WARE) i s  a non­
p r o f i t  o r g a n i z a t i o n  p r o v i d i n g  t e l e p hon e  c o u n s e l i n g  to  v i c z i n s  o f  
s e x u a l  a s s a u l t  i n  th e  bo ro ugh  o f  B r o o k l y n ,  commun i t y  e d u c a z i o n  
abouz  the c r im e  o f  r ape  and t r a i n i n g  f o r  commun i t y  o r g a n i z a t i o n s  
s e r v i n g  rape v i c t i m s .  A p p r o x im a t e l y  o n e - t h i r d  o f  a l l  r a p e s  
r e p o r z e z  to the  New York  C i t y  P o l i c e  Depa r tmen t  o c c u r  i n  the  
bo rough  o f  B r o o k l y n .

3 Vi ARE p r o v i d e s  c o u n s e l i n g  to  m a r r i e d  women who have been  
raped  by t h e i r  h u s b a n d s ,  and ou r  e x p e r i e n c e  ha s  shown us t h a t  
m a r i t a l  rape i s  a t  l e a s t  a s  t r a u m a t i c  to t h o s e  v i c t i m i z e d  a s  i s  
r ape by a s t r a n g e r .  I t  i s  i m p e r a t i v e  t h a t  th e  l aw  a f f o r d  t h o s e  
women p r o t e c t i o n  f rom s e x u a l  a s s a u l t  by t h e i r  h u s b a n d s  so t h a t  
the m a r r i a g e  l i c e n s e  no l o n g e r  be t an t amoun t  to  a l i c e n s e  to «

r a o e .

B u f f a l o  Chanter  o f  t h e  N a t i o n a l  O r g a n i z a t i o n  For  Women
The 3 u f £ a l o  Ch ap t e r  o f  t h e  N a t i o n a l  O r g a n i z a t i o n  f o r  Women 

( B u f f a l o  NOW) i s  a n o t - f o r - p r o f i t  u n i n c o r p o r a t e d  o r g a n i z a t i o n  
z e e k i n g  to b r i n g  women i n t o  th e  ma in s t r e am  o f  Ame r i can  s o c i e t y  on 
an e q u a l  b a s i s  w i t h  men. B u f f a l o  NOW has a p p r o x im a t e l y  600 
member s .

B u f f a l o  NOW a c t i v i t i e s  i n c l u d e  work ing f o r  change s  i n  l a w s  
more e q u i t a b l e  -;o women and r e p e a l i n g  d i s c r i m i n a t o r y  l a w s ;
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e d u c a t i n g  t h e  p u b l i c  or. t h e i r  r i g h t s  under  t h e  la;/; p r o v i d i n g  
r e f e r r a l  s e r v i c e s  to  s u p p o r t  a g e n c i e s  and g r o u p s ,  and word ing  
p r o g r - ' s  a d d r e s s i n g  women's n e ed s .  B u f f a l o  MOV; oppose s  the  
m a r i t a l  rape e x emp t i o n  b e c a u s e  o f  i t s  d i s c r i m i n a t o r y  n a t u r e :  
women who a r e  r aped  by t h e i r  hu sbands  a re  d e n i e d  the  same 
p r o t e c t i o n  a s  o t h e r  cape v i c t i m s .

ro:

C en t e r  fo r  t h e  E l i m i n a t i o n  o f  V i o l e n c e  i n  t h e  F a m i l y ,  I n c .
Cen te r  f o r  th e  E l i m i n a t i o n  o f  V i o l e n c e  i n  th e  F am i l y ,  I n c .  

(CZVFI) i s  a n o t - f o r - p r o f i t  c o r p o r a t i o n  i n  New York S t a t e  t h a t  
s p o n s o r s  p r o g r am s  to s e r v i c e  v i c t i m s  o f  d o m e s t i c  v i o l e n c e .  Our 
ma jo r  program i s  a r e s i d e n t i a l  s h e l t e r  f o r  b a t t e r e d  women, 
Women's S u r v i v a l  Spac e .

A lmos t  a i l  o f  t h e  b a t t e r e d  women we work  w i t h  r e p o r t  b e i n g  
r aped  b;, h u s b a n d s  and b o y f r i e n d s .  S i g n i f i c a n t l y ,  t hey  d e s c r i b e  
r ape  bu t  r a r e l y  u se  t h a t  t e rm .  C l e a r l y ,  p a r t  o f  t h e i r  p h y s i c a l  
and men t a l  a b u s e  i s  t h e i r  l o s s  o f  r i g h t s  o v e r  t h e i r  own 'oodv. 
Fo r  some, i t ' s  "be r aped "  o r  "be b e a t e n . "  F o r  o t h e r s ,  i t ' s  be 
b e a t e n  and r a p e d .  Rape i s  an i n t e g r a l  componen t  o f  the 
v i o l e n c e .  C h i l d r e n  i n  t h e s e  f a m i l i e s  a re  t r a u m a t i z e d  by what  
t h e y ' v e  s e en .
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Co.~ l i t  io". " s r  Abused ■■.'orr.gn, I n c .
Tl'.-2 Cc2 1 i . i cr .  f o r  Abused ’/.'omen i s  a n c t - f o r - o r o f i : :  

c c r p o r a t i c r .  i n c o r p o r a t e d  i n  Mew Ycr S t a r e  whose c l i e n t s  a r e  
v i c t i m s  o f  d o m e s t i c  v i o l e n c e  r e s i d i n g  i n N a s s a u  Coun t y ,  New 
Yo r k .  The C o a l i t i o n  p r o v i d e s  a h o t l i n e ,  c o u n s e l i n g ,  l e g a l  
s e r v i c e s ,  emergenc y  h o u s i n g ,  i n f o r m a t i o n  and r e f e r r a l s ,  commun i t y  
e d u c a t i o n  and t r a i n i n g .

An a n a l y s i s  o f  25 r e p o r t e d  c a s e s  o f  r a p e  by a spou s e  
c o h a b i t a n t ,  c l o s e  f r i e n d  o r  r e l a t i v e  (21 o f  when ware  m a r r i e d )  
c o l l e c t e d  by th e  C o a l i t i o n  o v e r  a n ine-month p e r i o d  r e v e a l e d  
t h a t :  (1) The r a p e s  o c c u r r e d  among a l l  r a c i a l  and r e l i g i o u s
g r o u p s  wh i ch  p r o p o r t i o n a t e l y  r e f l e c t e d  the o v e r a l l  p o p u l a t i o n  o f  
N a s s a u  Coun t y ;  (2) The r a p e s  were o f t e n  a c compan ie d  by p h y s i c a l  
t h r e a t s ,  b e a r i n g ,  and/or t h e  v i c t i m  was p h y s i c a l l y  r e s t r a i n e d  or 
t i e d .  I n  t h r e e  c a s e s  a gun was u s e d ;  (3) P r o t e s t  o r  r e s i s t a n c e  
by t h e  v i c t i m  c o u l d  l e a d  t o  a d d i t i o n a l  b e a t i n g ;  (4) The v i c t i m s  
r e a c t e d  w i t h  f e a r ,  t e r r o r ,  f r i g h t  an ceno rnou s  e m o t i o n a l  t r a uma ;
(5) Jn some c a s e s  c h i l d r e n  were  i n v o l v e d  as o b s e r v e r s ;  o v e r  50 
p e r c e n t  o f  t h e s e  c h i l d r e n  were v i c t i m s  o f  a b u s e  t h e m s e l v e s  
( some t ime s  s e x u a l )  b  ̂ t he  woman's husband or p a r t n e r .

E r i e  Counrv C i t i z e n s '  Commi t t ee  on Raoe and S e x u a l  A s s a u l t  
The " r i e  Coun ty  C i t i z e n s '  Commi t tee on Rape and S e x u a l  

A s s a u l t  i s  an u n i n c o r p o r a t e d ,  n o t - f o r  p r o f i t  adv i so r*/ b o a r d
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composed o f  p r i v a t e  c i t i z e n s .  The Commit tee i s  manda ted by the  
Z r i e  Coun ty  C k a r t a r  t o  c o o r d i n a t e  th e  e x i s t i n g  p u b l i c  and p r i v a t e  
s e r v i c e s  a v a i l a b l e  to v i c t i m s  o r  r ape  and s e x u a l  a s s a u l t  and to  
p r o v i d e  s u p p o r t  and a s s i s t a n c e  to  v i c t i m s  and t h e i r  f a m i l i e s .

The Commi t tee h a s  p r o v i d e d  d i r e c t  s e r v i c e s  to a t  l e a s t  1000 
rape  and s e x u a l  a s s a u l t  v i c t i m s  i n  the l a s t  t h r e e  (3) y e a r s .  The 
m a r i t a l  rape v i c t i m s  we h a ve  se en  e x h i b i t  as much t r auma a s  t ho se  
v i c t i m s  raped by n o n - s p o u s e s .  The m a r i t a l  r ape  e xemp t io n  d e t e r s  
v i c t i m s  o f  s p o u s a l  r ape  f rom r e p o r t i n g  the  c r im e  and o b t a i n i n g  
r e l i e f  t h ro ugh  the  c r i m i n a l  j u s t i c e  s y s t em .

F a m i l v  A d u l t  S h e l t e r
The F am i l y  A d u l t  S h e l t e r  i s  a n o n - p r o f i t  a g en cy  l o c a t e d  i n  

W oo d s t o c k , l iew York ,  wh i c h  p r o v i d e s  s h e l t e r ,  c o u n s e l i n g  and 
a d v o c a c y  f o r  women and c h i l d r e n  who a r e  v i c t i m s  o f  d o m e s t i c  
v i o l e n c e .  I n  the p a s t  f o u r  y e a r s  we have s e r v e d  and s h e l t e r e d  
a p p r o x im a t e l y  500 women and many have  been v i c t i m s  o f  m a r i t a l  
r a p e .  We f e e l  s t r o n g l y  t h a t  women's r i c h t s  and d i g n i t y  c a n n o t  be 
p r o t e c t e d  i n  Mew York S t a t e  w i t h o u t  s t r o n g  l a w s  to  p r o t e c t  women 
f rom m a r i t a l  r ape .

I t h a c a  Rape C r i s i s ,  I n c
I t h a c a  3ape C r i s i s ,  I n c .  i s  a n o t - f o r - p r o f i t  c o r p o r a t i on
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i n c o r p o r a t e d  i n  che s t a t e  o f  New York .  I t h a c a  -.ape C a l a i s  
p r o v i d e s  c o u n s e l i n g ,  r e f e r r a l  and a d v o c a c y  s e r v i c e s  t o  v i c t i m s  o f  
rape anc o t h e r  forms o f  s e x u a l  a s s a u l t ,  as w e l l  as  p r o v i d i n g  
e d u c a t i o n a l  and p r e v e n t i v e  i n f o r m a t i o n  to th e  communi t y a t  
l a r g e .  A p p r o x im a t e l y  100 s e x u a l  a s s a u l t  v i c t i m s  o s r  y e a r  r e c u e s t  
s e r v i c e s  f rom I t h a c a  Rape C r i s i s .

Our c l i e n t s  who a r e  v i c t i m s  o f  m a r i t a l  rape have l i m i t e d  
a c c e s s  to the  c r i m i n a l  j u s t i c e  s y s t e m .  New Y o r k ' s  m a r i t a l  r ape  
exemp t i on  d e n i e s  mos t  m a r i t a l  r ape  c l i e n t s  th e  same p r o t e c t i o n  
a f f o r d e d  to u nm a r r i e d  v i c t i m s ,  and we b e l i e v e  i n t e r f e r e s  w i t h  and 
h i n d e r s  our a b i l i t y  t o  a s s i s t  t h e s e  c l i e n t : s .

J e f f e r s o n  Coun ty  Women's C e n t e r ,  I n c .
The J e f f e r s o n  Coun ty  Women's C en t e r  i s  a n o t - f o r - p r o f i t  

c o r p o r a t i o n  i n  New York S t a t e  whose p u rpo s e  i t  i s  to a s s i s e  women 
i n  c r i s i s  s i t u a t i o n s ,  p a r t i c u l a r l y  b a t t e r e d  women.

J e f f e r s o n  Coun ty  w i t h  a p o p u l a t i o n  o f  83,151, i s  a r u r a l  
a r e a  i n  N o r t h e r n  New Yo rk .  I n  th e  l a s t  f i v e  y e a r s ,  o v e r  1,000 
women have come to the  Women's C en t e r  f o r  h e l p ,  mos t  o f  whom were 
m a r r i e d .  One-ch i r d  o f  t h o s e  m a r r i e d  e x p e r i e n c e d  r ape and/or  
sodomy as one form o f  the  abuse  t h e y  s u f f e r e d .  The f o l l o w i n g  
e x c e r p t  from a f o u r - p a r t  s e r i e s  on b a t t e r e d  women i n  J e f f e r s o n  
Coun ty  in th e  Water town D a i l y  T im e s . May 31, 1933, c e l l s  how one 
c l i e n t  was a f f e c t e d  by m a r i t a l  r a p e :  "Ano t he r  t im e ,  Debb i e
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s p u r n e d  J immy ' s s e x u a l  a d v a n c e s .  'He b e a t  me w i t h  a b e l t  and s a i d  
h e ' d  '<i 11 me. I  a lm o s t  p a s s e d  o u t .  So ,  I  d i d  what  he w a n t e d . 1 
Debb i e  was r aped  and sodom i zed  c o u n t l e s s  t i m e s .  Jimmy r e g a r d e d  
the  s e x u a l  a b u s e  as  a pun i shmen t  f o r  D e b b i e ' s  s h o r t c o m i n g s .
Debb i e  s a y s  o f  the s e x u a l  a b u s e ,  'You c an  g e t  o v e r  the  p a i n  o f  a 
s l a p p i n g ,  b u t  not  th e  em o t i o n a l  p a i n  o f  t h a t  k i n d  o f  
h u m i l i a t i o n .  ' "

Long I s l a n d  Women's C o a l i t i o n
The Long I s l a n d  Women's C o a l i t i o n  i s  a n o t - f o r - p r o f i t ,  t a x  

e xemp t i on  o r g a n i z a t i o n .  The Long I s l a n d  Women's C o a l i t i o n ,  I n c .  
e s t a b l i s h e d  i n  1976, p r o v i d e s  s e r v i c e s  and s h e l t e r  t o  b a t t e r e d  
women and t h e i r  m ino r  c h i l d r e n ,  p r i m a r i l y  i n  S u f f o l k  Coun t y ,  
t h r o u g h  a n e two r k  o f  v o l u n t e e r  s a f e - home s ,  a s h e l t e r  f a c i l i t y  
wh i ch  a c c omoda t e s  up to e i g h t e e n  p e o p l e ,  a 24-hour h o t l i n e ,  a 
p a i d  s t a f f  o f  f i f t e e n  c o u n s e l o r s ,  s h e l t e r  w o r k e r s ,  c h i l d  c a r e  and 
a d m i n i s t r a t i v e  p e r s o n n e l ,  and a pp ro x . im a t e l y  40 v o l u n t e e r s .

M e t r o p o l i t a n  A s s i s t a n c e  (V i c t im  S e r v i c e s / T r a v e l e r s  Aid)  Coro .
M e t r o p o l i t a n  A s s i s t a n c e  C o r p o r a t i o n  (MAC) i s  a n o t - f o r -  

p r o f i t  c o r p o r a t i o n  o f  New York S t a t e .  MAC p r o v i d e s  c r i s i s  
c o u n s e l i n g  and s e r v i c e s  to more than  90,000 v i c t i m s  o f  c r im e  in  
Now York C i t y .  MAC o p e r a t e s  p rograms  w i t h i n  the  C r im i n a l  and
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F 2 mLIy C o u r t s  m  IJew York C i t y  as w e l l  as  i n  n i n e  communi t v  
o r  11 c a s t h r o u g h o u t  th e  C i t y ’ s f i v e  b o r o u g h s .  Rees n t  f i c u r e s  
i n d  i c a c e  t h a t  the  C o r p o r a t i o n  s e r v e s  15,'300 v i c t i m s  o f  r ape ar.d 
b a t t a r i n g  each y e a r .

Tha m a j o r i t y  o f  ou r  c l i e n t s  a r e  a t  t he  p o v e r t y  l e v e l  and a re  
u n a b l e  to o b c a i n  r e a d i l y  t h e  s e r v i c e s  o f  a t t o r n e y s  f o r  d i v o r c e  
p r o c e e d i n g s  v-,egal  S e r v i c e s  p rog rams  o f t e n  have  v/a i t i n c  l i s t s  
e x t e n d i n g  f o r  s e v e r a l  y e a r s ) .  The m a r i t a l  r ape e x emp t i o n  i s  
p a r t i c u l a r l y  d a n g e r o u s  f o r  i n d i g e n t  women who o f t e n  mus t  r ema in  
l e g a l l y  m a r r i e d  and i n  th e  same hou s e ho l d  a s  t h e i r  h u s b a n d s  f c r  
f~ r  l o n g e r  p e r i o d s  t h an  t h e y  wou ld  l i k e  or f e e l  i t  i s  s a f e .

N a t i o n a l  A s s o c i a t i o n  o f  S o c i a l  Wo rk e r s ,  New York S t a t e  C h a s t e r
The New York S t a t e  Chap t e r  o f  t ha  N a t i o n a l  A s s o c i a t i o n  o f  

S o c i a l  Wo rk e r s  r e p r e s e n t s  more than 7,000 o f  th e  90,000 members 
o f  NASW, the  l a r g e s t  p r o f e s s i o n a l  a s s o c i a t i o n  f o r  s o c i a l  w o r k e r s  
i n  the w o r l d .

H i s t o r i c a l l y ,  we have had a commitment to i s s u e s  o f  c on c e r n  
to women, and f o r  t h a t  r e a s o n  have  s u p po r t e d  l e g i s l a t i o n  to 
s t r i k e  down the  m a r i t a l  e x emp t i on  r e g a r d i n g  r a p e .  I t  i s  our  
c o n t e n t i o n  t h a t  tha e x emp t i o n  u n l a w f u l l y  d i s c r i m i n a t e s  
a g a i n s twomen  on the  b a s i s  o f  sox and m a r i t a l  s t a t u s .
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N a t i o n a l  A s s o c i a t i o n  a f  S o c i a l  Vforke rs ,  I n c . ,  (Nas sau  D i v i s i o n )
The N a t i o n a l  A s s o c i a t i o n  o f  S o c i a l  Wo r k e r s ,  I n c .  i s  t he  

U n i t o d  S t a t e s  p r o f e s s i o n a i  o r g a . n i n a t i o n  f o r  p e r s o n s  w i t h  a 
B a c h e l o r ' s  o f  S o c i a l  'Work, M a s t e r s  o f  S o c i a l  Work or  Doc to r  o f  
S o c i a l  Work,  d e g r e e .  I t  i s  a n o t - f o r - p r o f i t  c o r p o r a t i o n  t h a t  
r e p r e s e n t s  bo th  the  p r o f e s s i o n a l s  w i t h i n  the d i s c i p l i n e  and th a  
c l i e n t s  w i t h  whom t h e y  wor k .

The Nas sau  D i v i s i o n  o f  NASAW, whi ch i s  t he  l a r g e s t  
i n d i v i d u a l  u n i t  und e r  th e  New York S t a t e  C h a p t e r ,  h a s  a 
member sh i p  o f  o v e r  1,500 p e r s o n s  i n c l u d i n g  s t u d e n c s  and a c t i v e  
and r e t i r e d  s o c i a l  w o r k e r s .  Our members a r e  p eop l e  who work a t  
a g e n c i e s  su ch  as Na s s a u  Coun ty  Rape C r i s i s  h o t l i n e ,  Sou th Nas sau  
H o s p i t a l  rape c o u n s e l i n g  p ro g ram ,  C o a l i t i o n  f o r  Abused Women, 
I n c .  and Na s sau  C o u n t y ’ s  F a m i l y  S e r v i c e  A s s o c i a t i o n  to  name a 
f e w .

The p r im a r y  p r o f e s s i o n a l  c on c e rn  o f  our members i s  t h e i r  
a b i l i t y  to improve t h e  q u a l ’ .y o f  l i f e  f o r  t h e i r  c l i e n t s .  Our 
c o n c e r n  i n  t h i s  c a s e  i s  t h a t  r ape i s  a c r ime  o f  v i o l e n c e .  I t  
s h o u l d  make no d i f f e r e n c e  whe t h e r  or  no t  the v i c t i m  knows the  
p e r p e t r a t o r ,  or whe t h e r  o r  no t  th e  v i c t i m  i s  m a r r i e d  to  the  
a s s a i l a n t .  To be f o r c e d  to g i v e  you r  own body i n  an a c t  a g a i n s t  
y o u r  w i l l  i s  to c r e a t e  deep  p s y c h o l o g i c a l  s c a r s .
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The N a t i o n a l  C l e a r i n g h o u s e  on M a r i t a l  Rape i s  a p r o j e c t  o f  
the Women's H i s t o r y  R e s e a r c h  C e n t e r ,  I n c . ,  wh i ch  i s  a n o n - p r o f i t ,  
t ax-exemp t  f o u n d a t i o n  and a New York c o r p o r a t i o n  q u a l i f i e d  t o  do 
b u s i n e s s  i n  C a l i f o r n i a .  The C l e a r i n g h o u s e  m a i n t a i n s  a r e f e r e n c e  
l i b r a r y  on a l l  a s p e c t s  o f  m a r i t a l  r a pe  and wor k s  to e l i m i n a t e  the  
m a r i t a l  e x emp t i on  from s t a t e  l a w s  t h r o u g h  e d u c a t i o n ,  r e s e a r c h ,  
and v i c t i m  a s s i s t a n c e .  Our s e r v i c e s  and p u b l i c a t i o n s  a r e  u s e d  by 
p r o s e c u t o r s ,  f a m i l y  l a w y e r s ,  a t t o r n e y s  f o r  m a r i t a l  rape 
s u r v i v o r s ,  s t a t e  A t t o r n e y  G e n e r a l s  and j u d g e s .

The C l e a r i n g h o u s e  c o l l e c t s  i n f o r m a t i o n  and s t a t i s t i c s  on 
m a r i t a l  r ape  p r o s e c u t i o n s .  Our s t a t i s t i c s  show t h a t  b e tween  
1980-1933, (1) Out o f  80 c a s e s  i n  C a l i f o r n i a ,  t h e r e  were 53
c o n v i c t i o n s  (72.53); (2) Out o f  51 c a s e s  o u t s i d e  o f  C a l i f o r n i a ,
t h e r e  were 29 c o n v i c t i o n s  (573 c o n v i c t i o n  r a t e ) . These 
c o n v i c t i o n  r a t e s  a r e  h i g h e r  th an  t h o s e  i n  mos t  o t h e r  s e r i o u s  
c r  im e s .

N a t i o n a l  O r g a n i s a t i o n  f o r  Women - New York S t a t e
The N a t i o n a l  O r g a n i z a t i o n  f o r  Women o f  Mew York S t a t e  i s  t h e  

s t a t e  a f f i l i a t e  o f  t h e  N a t i o n a l  O r g a n i z a t i o n  f o r  Women, I n c .  
wh i ch  i s  i n c o r p o r a t e d  i n  W a s h i n g t o n ,  D .C .  a s  a n o n - p r o f i t  
o r g a n i z a t i o n .  MOW-NYS has 37 c h a p t e r s  i n  New York and o v e r
17,000 members .  Our member sh ip i s  d e d i c a t e d  to a c h i e v i n g  s o c i a l  
and l e g a l  e q u a l i t y  f o r  women.
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A ma jo r  p r i o r i t y  a r e a  f o r  NOW-NYS i s  c om b a t t i n g  v i o l e n c e  
a g a i n s t  women. NOW-NYS ha s  worked  a c t i v e l y  w i t h  o t h e r  
o r g a n i s a t i o n s  to e s t a b l i s h  and m a i n t a i n  s h e l t e r s ,  c o u n s e l i n g ,  and 
o t h e r  s u p p o r t  s y s t em s  f o r  b a t t e r e d  women and rape v i c t i m s .  NOW- 
NYS ha s  been a c t i v e  i n  s u p p o r t i n g  t h r o u g h  l e g i s l a t i v e  r e fo rm  th e  
e l i m i n a t i o n  o f  t h e  m a r i t a l  r a o e  e x em o t i o n .

N a t i o n a l  C r c a . n i z a t i o n  f o r  Women, New York C i t y  Chao te r
The N a t i o n a l  O r g a n i z a t i o n  f o r  Women, New York C i t y  C hap t e r  

i s  a n o t - f o r - p r o f i t  u n i n c o r p o r a t e d  a s s o c i a t i o n  d e d i c a t e d  to 
b r i n g i n g  women i n t o  th e  m a i n s t r e am  o f  Amer i can  s o c i e t y .  We l o b b y  
on l e g i s l a t i o n ;  p r o v i d e  a Women's He lp  H o t l i n e  t o  r e f e r  women f o r  
eme rgenc y  and o t h e r  s e r v i c e s ;  and p r o v i d e  l e g a l  s em i n a r s  on 
women's r i g h t s  d u r i n g  the  s e p a r a t i o n  and d i v o r c e  p r o c e s s .  We 
b e l i e v e  t h a t  c o n t i n u a t i o n  o f  th e  m a r i t a l  r ape  exempt ion  
p e r p e t r a t e s  women's u n e q u a l  s t a t u s  i n  s o c i e t y  by t r e a t i n g  a w i f e  
a s  t h e  " p r o p e r t y "  o f  her  h u s b a n d .

New York C i t y  A d v i s o r y  Task  F o r c e  on Rape
The New York C i t y  A d v i s o r y  Ta sk  Fo r c e  on Rape i s  a n e tw o r k  

o f  33 p u b l i c  and p r i v a t e  a g e n c i e s  i n  New York C i t y  who p r o v i d e  
s e r v i c e s  to rape v i c t i m s  and p u b l i c  e d u c a t i o n  a b o u t  r ape .
Members i n c l u d e  r e p r e s e n t a t i v e s  f rom the  New York C i t y  P o l i c e  
D epa r tm en t ,  t he  f i v e  D i s t r i c t  A t t o r n e y s '  o f f i c e s ,  t he  Human 
R e s o u r c e s  A d m i n i s t r a t i o n ,  h o s p i t a l  and h e a l t h  s e r v i c e  p r o v i d e r s ,
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and g r z z s r c o t  communi t y  g r o u p s .  The m a r i t a l  r aoe  e x emp t i o n  has 
been o f  ma jo r  c o n c e r n  to  Ta sk  Fo r c e  members .  We have  fo und  in  
ou r  work w i t h  m a r i t a l  r ape  v i c t i m s  t h a t  the  i n a b i l i t y  t o  
p r o s e c u t e  f o r  rape h a s  c a u s e d  t r auma a d d i t i o n a l  t o  t h a t  o f  t he  
r a o e .

New York C i t y  Commis s i on  on t h e  S t a t u s  o f  Women
The New York Commis s i on  cn the  S t a t u s  o f  Women was e s t a b ­

l i s h e d  by Mayo r a l  E x e c u t i v e  Orde r  i n  1975 t o  a d v i s e  t h e  Mayor o f  
New York C i t y  on i s s u e s  a f f e c t i n g  t h e  C i t y ' s  3.5 m i l l i o n  women, 
t o  s u p p o r t  and p romote th e  r i g h t s  o f  women i n  th e  p r i v a t e  and
p u b l i c  sect- r s  o f  Mew York C i t y  and to a d v o c a t e  change  t o  promote
women’ s e q u a l t y .

We a re  aware f rom f r e q u e n t  c a l l s  r e c e i v e d  by o u r  o f f i c e  f rom 
New York C i t y  women t h a t  m a r i t a l  rape i s  a p e r v a s i v e  Drob l em in  
t h i s  C i t y  and t h a t  t h e  m a r i t a l  e xemp t i on  f rom p r o s e c u t i o n  i n  
t h e s e  c a s e s  has g i v e n  l i c e n s e  to  men to  r ape  t h e i r  w i v e s  w i t h o u t  
th e  s l i g i i t e s t  f e a r  o f  p u n i s h m e n t .  The e x i s t e n c e  o f  t h e  m a r i t a l  
e xemp t i on  has  c a u s e d  imm ea s u r a b l e  harm and s u f f e r i n g  by  t h o u s a n d s  
o f  women who have no l e g a l  r e c o u r s e  when t h e i r  h u s b a n d s  f o r c e  
them to s u bm i t  to s e x u a l  a c t s .  E i g h t e e n  s t a t e s ,  i n c l u d i n g  
C o n n e c t i c u t  and New J e r s e y ,  now r e c o g n i z e  r ape  o f  a w i f e  by a 
c o h a b i t i n g  husband a s  a p r o s e c u t a b l e  o f f e n s e .  New York S t a t e  l aw 
s h o u . d  not t o l e r a t e  a d e f i n i t i o n  o f  m a r r i a g e  t h a t  makes a woman
the  s e x u a l  p r o p e r t y  o f  he r  husband  and d e n i e s  her  c o n t r o l  o f  her
body and p r o t e c t i o n  o f  the  lav/.
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C a r o l  B e l l a m y ,  a t a x p a y e r  and c i t i z e n  o f  the  S t a t e  o f  New 
Yo r k ,  i s  a c i t y w i c e  e l e c t e d  o f f i c i a l  o f  t he  C i t y  o f  New Yo r k ,  
P r e s i d e n t  o f  i t s  C i t y  C o u n c i l ,  and i s  c h a r g e d  w i t h  the  r e ­
s p o n s i b i l i t y  t o  r e p r e s e n t  t h e  i n t e r e s t  o f  t h e  p eop l e  o f  New York 
C i t y  as Ombudsman. I n  t h a t  c a p a c i t y ,  she  ha s  r e c e i v e d  numerous  
c o m p l a i n t s  f rom women and women's r e p r e s e n t a t i v e s  r e g a r d i n g  
v i o l e n c e  a g a i n s t  them by t h e i r  h u s b a n d s ,  and b e l i e v e s  t h a t  th e  
m a r i t a l  r aoe  e x emo t i o n  c o n t r i b u t e s  to  t h a t  v i o l e n c e .

New York S t a t e  C o a l i t i o n  A g a i n s t  Dp-mestic V i o l e n c e  (NYSCADV)
The New York S t a t e  C o a l i t i o n  A g a i n s t  Domes t i c  V i o l e n c e  

(NYSCADV) i s  a n o t - f o r - p r o f i t  member sh ip  o r g a n i z a t i o n  made up o f  
b a t t e r e d  women's s h e l t e r s ,  s a f e  home p r o j e c t s ,  c o u n s e l i n g  and 
a d v o c a c y  p r o g r am s ,  and i n d i v i d u a l s - w o r k i n g  t o  e l i m i n a t e  d o m e s t i c  
v i o l e n c e  i n  New York S t a t e .  NYSCADV s p o n s o r s  two p r o j e c t s :  The
New York S t a t e  Domes t i c  V i o l e n c e  H o t l i n e ,  and th e  N e w s l e t t e r / D a t a  
C o l l e c t i o n  P r o j e c t .  The New York S t a t e  Domes t i c  V i o l e n c e  H o t l i n e  
r e c e i v e s  a t  l e a s t  4,000 c a l l s  per  y e a r ,  and p r o v i d e s  c r i s i s  
c o u n s e l i n g  to  c a l l e r s  and r e f e r r a l s  t o  l o c a l  s e r v i c e s .  Many o f  
t h e s e  c a l l e r s  a r e  women who have been raped  by t h e i r  h u s b a n d s .  
C l i e n t s  who c a l l  t h e  NYSCADV H o t l i n e ,  a s  w e l l  as  b a t t e r e d  women 
in  s h e l t e r s ,  are u n a b l e  t o  g e t  a d e q u a t e  l e g a l  r e l i e f  i f  t h e y  a re  
r aped  by th ' e i r  h u s b a n d s .
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New York Women A c a i n s t  Raoe
New York Women A g a i n s t  Rape (NYWAR) i s  a n o t - f o r - p r o f i t  

o r g a n i z a t i o n  i n  New York C i t y  t h a t  o f f e r s  c o u n s e l i n g ,  i n f o r m a t i o n  
and r e f e r r a l s  to s e x u a l  a s s a u l t  v i c t i m s .  We a l s o  p r o v i d e  
t r a i n i n g  t o  s o c i a l  w o r k e r s ,  p o l i c e  o f f i c e r s ,  h o s p i t a l  p e r s o n n e l  
and o t h e r  p r o f e s s i o n a l s .  NYWAR opened i n  1973 and has s e r v e d  
o v e r  15,000 v i c t i m s ,  many o f  whom have  been raped  by t h e i r  h u s ­
b a n d s .  H e l p i n g  m a r i t a l  r a p e  v i c t i m s  h a s  been d i f f i c u l t  b e c a u s e  
many l i v e  w i t h  t h e i r  a s s a i l a n t s  and b e c a u s e  t h e  v i c t i m i z a t i o n  i s  
c u r r e n t l y  l e g a l .  We have  f ound  t h a t  a s s a u l t s  i n  wh i ch  t h e  r a p i s t  
i s  known t o  th e  v i c t i m  a r e  p a r t i c u l a r l y  damag ing  b e c a u s e  o f  t h e  
v i o l a t i o n  o f  t r u s t .  Some o f  t h e s e  c a s e s  have r e s u l t e d  i n  i n s t i ­
t u t i o n a l i z a t i o n  o f  th e  v i c t i m ,  s u i c i d e  o r  mu r d e r .

O l d e r  Women's League ,  Na s s au  Ch ap t e r
The O l d e r  Women's T •‘ague  (OWL), Na s sau  Chap te r  i s  a n o t - f o r -

p r o f i t  o r g a n i z a t i o n .  We a r e  a l o c a l  c h a p t e r  o f  N a t i o n a l  OWL w i t h
h e a d q u a r t e r s  i n  Wa sh in g t on ,  D.C.  and c h a p t e r s  a c r o s s  the
c o u n t r y .  N a t i o n a l  OWL has  a b o u t  7 ,000'members; our  c h a p t e r  h a s
o v e r  200 members .

The p u rpo s e  o f  our  o r g a n i z a t i o n  i s  p u b l i c  e d u c a t i o n  and
a d v o c a c y .  We a re  commi t t ed  t o  c o r r e c t i n g  the  s o c i a l ,  p o l i t i c a l
and economic  i n e q u i t i e s  f a c e d  by m i d l i f e  and o l d e r  women. One o f
ou r  p r i o r t y  a r e a s  i s  a d u l t  a b u s e ;  a l l  f o rms o f  such  a b u s e ,  i n ­
c l u d i n g  m a r i t a l  r a p e ,  a r e  o f  c o n c e r n .



The Pa rk  S l ooe  Sa f e  Homes P r o j e c t
The Pa rk  S lope  S a f e  Homes P r o j e c t  i s  sp on so r e d  by t h e  Good 

Shephe rd  S e r v i c e s ,  I n c . ,  an u n i n c o r p o r a t e d  n o t - f o r - p r o f i t  
o r g a n i z a t i - l i n  New York S t a t e .  The P r o j e c t  p r o v i d e s  a h o t l i n e ,  
s h o r t - t e r m  s h e l t e r  and c o u n s e l i n g  f o r  L e t t e r e d  women and t h e i r  
c h i l d r e n  i n  Pa rk  S l o p e ,  B r o o k l y n .  Two- t h i r d s  o f  t h e  women we 
s e r v e  a r e  m a r r i e d ,  and we h a ve  found  than a p p r o x im a t e l y  f o r t y  
(40) p e r c e n t  have been  r a p ed  and/or  s e x u a l l y  a bus ed  by t h e i r  ma l e  
p a r  t n e r .

M a r r i e d  women r e p o r t  h a v i n g  t h e i r  c l o t h e s  t o r n  o f f ,  b e i n g  
b u r n e d  by c i g a r e t t e s ,  and b e i n g  t h r e a t e n e d  w i t h  weapons i f  t h e y  
r e f u s e  to  have  sex  w i t h  t h e i r  h u s b a n d s .  One woman who had been 
s e p a r a t e d  f rom he r  husband  f o r  s e v e r a l  months was a s l e e p  when h e r  
h u s b and  c l im b e d  rh ro ugh  t h e  bedroom window o f  her a p a r tm en t  and 
raped  h e r .  Her h u m i l i a t i o n  and em o t i o n a l  i n j u r y  were compounded 
by  an unwan ted  p r e gnan cy  t h a t  s e r i o u s l y  hampered he r  a t t e m p t s  t o  
r e c o n s t r u c t  her  l i f e  f o r  h e r s e l f  and he r  18 month o l d  d a u g h t e r .  
Thes e  e xamp le s  a r e  o n l y  a s m a l l  s amp le  o f  th e  k i n d  o f  s e x u a l  
c o e r c i o n  and abuse  s u f f e r e d  by women i n  the  " s a f e t y "  o f  t h e i r  own 
homes .

P l a n n e d  Pa ren thood  o f  S c h e n e c t a d y  and A f f i l i a t e d  C o u n t i e s ,  I n c .
The Rape C r i s i s  S e r v i c e  i s  a prog ram o f  P l a nned  P a re n thood  

o f  S c h e n e c t a d y  and A f f i l i a t e d  C o u n t i e s ,  I n c . ,  a n o n - p r o f i t
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woman's h e a l t h  c a r e  a g e n c y .  The Rape C r i s i s  S e r v i c e  p r o v i d e s  
s u p p o r t i v e  s e r v i c e s  t o  v i c t i m s  o f  r ape and t h e i r  f a m i l i e s ,  and 
d e v e l o p s  community aw a r e n e s s  a b o u t  the  p ro b l em  o f  v i o l e n c e  
a g a i n s t  women t h r o u g h  p u b l i c  e d u c a t i o n  p r o g r am s .  I n  ou r t e n  
y e a r s  o f  o p e r a t i o n ,  Rape C r i s i s  S e r v i c e  ha s  a s s i s t e d  o v e r  2,000 
h o t l i n e  c a l l e r s .

We f e e l  s t r o n g l y  t h a t  a l l  women i n  New York S t a t e  s h o u l d  be 
p r o t e c t e d  a g a i n s t  s e x u a l  a s s a u l t  and t h a t  a l l  men who commit  
t h e s e  c r im e s  s h o u l d  be p r o s e c u t e d ,  r e g a r d l e s s  o f  t h e  r e l a t i o n s h i p  
be tween  v i c t i m  and a s s a i l a n t .  More women a r e  r a ped  by t h e i r  
h u s b a n d s  each y e a r  t h an  by s t r a n g e r s ,  a c q u a i n t a n c e s  or  o t h e r  
p e r s o n s .  N e a r l y  6 m i l l i o n  w i v e s  w i l l  be a b u s e d  by t h e i r  h u s b an d s  
i n  any one y e a r ,  and r ape  i s  u s u a l l y  a form o f  t h i s  a b u s e .

The Raoe C r i s i s  C o a l i t i o n  o f  E a s t e r n  New York
The Rape C r i s i s  C o a l i t i o n  o f  E a s t e r n  New York was formed 

f o u c  y e a r s  ago and r e p r e s e n t s  r a p e . c r i s i s  p rog rams  from 10 
c o u n t i e s  i n  New Yo r k .  C o l l e c t i v e l y  we have  a s s i s t e d  h u n d r e d s  o f  
women who have been s e x u a l l y  a s s a u l t e d  by t h e i r  h u s b a n d s .  On 
numerous o c c a s i o n s ,  c r i s i s  c o u n s e l o r s  have  e n c o u n t e r e d  r e s i s t a n c e  
f rom l aw en co rc emen t  o f f i c e r s  to  t a k i n g  a f o rm a l  c o m p l a i n t ,  and 
r e l u c t a n c e  by Emergency Room p h y s i c i a n s  to  examine  and c o l l e c t  
m e d i c a l  e v i d e n c e  f rom women v i c t i m i z e d  by t h e i r  h u s b a n d s .  We 
b e l i e v e  t h a t  i f  t h e  m a r i t a l  rape exempt ion  was e l i m i n a t e d  t h e s e  
women wou ld  r e c e i v e  a d e q u a t e  m e d i c a l  a t t e n t i o n  and l e g a l  r e c o u r s e  
th r o ugh  the  c o u r t s .
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Raoe C r i s i s  S e r v i c e  o f  P l a nn e d  P a r e n t hood  o f  R o ch e s t e r  and Monroe
Coun t v ,  I n c .

The P l a nn ed  P a r e n t hood  Rape C r i s i s  S e r v i c e  i s  a n o t - f o r -  
p r o f i t  c o r p o r a t i o n  s e r v i n g  Monroe Coun t y .  I t  p r o v i d e s  24-hour 
c r i s i s  i n t e r v e n t i o n ,  c o u n s e l i n g ,  a d v o c a c y ,  and p r o f e s s i o n a l  and 
communi t1' e d u c a t i o n  on s e x u a l  a s s a u l t  i s s u e s .  I n  1983, t h e  Rape 
C r i s i s  S e r v i c e  had c o n t a c t  w i t h  392 c l i e n t s .  Many ‘had been 
s e x u a l l y  a s s a u l t e d  by  t h e i r  h u s b a n d s  and th e  m a r i t a l  exempt ion  
l i m i t e d  t h e i r  o p t i o n s  t o  have  the  p e r p e t r a t o r  h e l d  r e s p o n s i b l e .  
T h i s  d i r e c t l y  e f f e c t e d  t h e i r  s a f e t y  a s  w e l l  a s  t h e i r  a b i l i t y  t o  
r e c o v e r  e m o t i o n a l l y .

Ro ck l a nd  F a m i l y  S h e l t e r  f o r  V i c t i m s  o f  Domest j V i o l e n c e
Rock l a nd  F a m i l y  S h e l t e r ,  I n c . ,  i s  a p r i v a t e  n o t - f o r - p r o f i t  

c o r p o r a t i o n  l o c a t e d  i n  S p r i n g  V a l l e y ,  New Yo r k ,  t h a t  p r o v i d e s  a 
24-hour c r i s i s  h o t l i n e ,  emergency s h e l t e r ,  s e cond  s t a g e  h o u s i n g  
and s u p p o r t i v e  s e r v i c e s ,  a d v o c a c y  and c o u n s e l i n g  t o  v i c t i m s  o f  
d o m e s t i c  v i o l e n c e  and r ap e  and t h e i r  f a m i l y  members .  S i n c e  
open i ng  i n  1979, we have a s s i s t e d  o v e r  4,000 f a m i l e s  t h r o ugh  ou r  
d o m e s t i c  v i o l e n c e  s e r v i c e s .

Many o f  ou r  c l i e n t s  have  been raped  and s e x u a l l y  a b u s e d  by 
t h e i r  m a t e s .  We found t h a t  o n e - h a l f  o f  ou r  s h e l t e r  r e s i d e n t s  i n  
1934 had been raped  d u r i n g  t h e i r  m a r r i a g e  o r  were v i c t i m s  o f  
i n c e s t .  M e l i n d a  B. came to  th e  s h e l t e r  due to a s e r i o u s  a s s a u l t ;



each  o f  he r  t h r e e  c h i l d r e n  mos t  p r o b a b l y  were c o n c e i v e d  d u r i n g  
e p i s o d e s  o f  r a p e .

I n  1933, Sue B. had s e c u r e d  a t empo r a r y  Orde r  o f  P r o t e c t i o n  
a g a i n s t  h e r  a o u s i v e  hu sh and .  I n  J u l y ,  1984, he r  h u s b and  became 
a b u s i v e  a g a i n  and she went  bank  t o  F am i l y  Cou r t  and f i l e d  a new 
p e t i t i o n , ,  A f t e r  r e c e i v i n g  h e r  Orde r  o f  P r o t e c t i o n  i n  J u l y ,  1984 
S u e ' s  hu sband  sodomi zed  h e r  and t h en  sp r e a d  semen a l l  o v e r  he r  
body .  She wanted to  p r e s s  c r i m i n a l  c h a r g e s  b u t  was t o l d  sh e  
c o u l d  no t  do so b e c a u s e  sh e  was m a r r i e d .  I n s t e a d ,  she  f i l e d  a 
c o m p l a i n t  f o r  a s s a u l t  wh i ch  was e v e n t u a l l y  d r opped .

S c h e n e c t a d y  YWCA S e r v i c e s  t o  F a m i l i e s  i n  V i o l e n c e
S c h e n e c t a d y  YWCA S e r v i c e s  t o  F a m i l i e s  i n  V i o l e n c e  i s  a not- 

f o r - p r o f i t  c o r p o r a t i o n  s e r v i n g  b a t t e r e d  women and t h e i r  
c h i l d r e n .  I t  has been i n  e x i s t e n c e  5 y e a r s ,  has s e r v e d  2,200 
women and s h e l t e r e d  o ve r  600 b a t t e r e d  women and 1,200 c h i l d r e n ,  
p r i m a r i l y  f rom S chen e c t a d y  and A l b a n y  c o u n t y ,  b u t  a l s o  f rom 
a c r o s s  New York s t a t e  and f rom many d i s t a n t  s t a t e s .  Our h o t l i n e  
ha s  h a n d l e d  more t han  20,000 phone c a l l s .

We e s t i m a t e  t h a t  a bou t  90 p e r c e n t  o f  ou r  c a s e s  i n c l u d e  ma r i  
t a l  r a p e .  Mos t  o f  t h e s e  women a r e  r e p e a t e d l y  a t t a c k e d  s e x u a l l y  
by t h e i r  h u s b a n d s .  Most o f  t h e  women who come to u s  do n o t  have 
any money and w i l l  be u n a b l e  to  a f f o r d  a d i v o r c e  f o r  y e a r s  to  
come. The l o c a l  L e g a l  Aid S o c i e t y  s t opped  h e l p i n g  t h e s e  women 
o b t a i n  d i v o r c e s  b e c a u s e  o f  a 4-year b a c k l o g .



One o f  ou r  c l i e n t s  had an Orde r  o f  P r o t e c t i o n ,  and was 
l i v i n g  s e p a r a t e l y  f rom he r  h u s b a n d .  She went b a ck  to  tho m a r i t a l  
home f o r  some c l o t h i n g  and was r aped by her h u s b a n d .  Ano the r  
c l i e n t ' s  hu sband  h e l d  he r  c h i l d  h o s t a g e  u n t i l  she  s u b m i t t e d  
s e x u a l l y .  He h e l d  he r  p r i s o n e r  and raped  her  r e p e a t e d l y  o v e r  18 
h o u r s ;  he l a t e r  k i l l e d  h i m s e l f  and t h e i r  c h i l d . .

Tompk in s Coun ty  Task Fo r c e  f o r  B a t t e r e d  Women, I n c .
The Tompkins  Coun ty  Ta sk  Fo r c e  f o r  B a t t e r e d  Women, I n c . ,  i s  

a p r i v a t e ,  n o t - f o r - p r o f i t  c o r p o r a t i o n  i n  New York  S t a t e .  The 
T a s k  Fo r c e  p r o v i d e s  p ee r  c o u n s e l i n g . ,  i n f o r m a t i o n  and r e f e r r a l ,  
a d v o c a c y  and s h e l t e r  t o  b a t t e r e d  women and t h e i r  c h i l d r e n .  
A p p r o x im a t e l y  270 b a t t e r e d  women and 40 s e x u a l l y  a b u s e d  c h i l d r e n  
u s e  ou r  s e r v i c e s  each  y e a r .  Many o f  th e  b a t t e r e d  women we work 
w i t h  a r e  a f f e c t e d  by m a r i t a l  r a p e ;  th e  i s s u e  comes up f r e q u e n t l y  
i n  ou r  s u p p o r t  g r o u p s  and i n  one- to-one  d i s c u s s i o n s  be tween  
v o l u n t e e r  a d v o c a t e s  and b a t t e r e d  women.

U n i t y  House F a m i l i e s  i n  C r i s i s  Prog ram
U n i t y  Hou;. i s  a n o t - f o r - p r o f i t  c o r p o r a t i o n  i n  New York 

S t a t e ,  i n c o r p o r a t e d  unde r  t h e  D i o c e s a n  H ea l t h  and S o c i a l  S e r v i c e s  
o f  A l b a n y ,  C a t h o l i c  D i o c e s e .  We p r o v i d e  s h e l t e r ,  c o u n s e l i n g ,  
a d v o c a y  and c h i l d r e n ' s  programming f o r  b a t t e r e d  women and t h e i r  
fam i l i e s .
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V i c t i m s  I n f o r m a t i o n  Bureau  o£ S u f f o l k ,  I n c .
The V i c t i m s  I n f o r m a t i o n  3«. ; eau  i s  a n o t - f o r - p r o f i t  a g en c y  

t h a t  p r o v i d e s  a 24-hour h o t l i n e ,  c l i e n t  a d v o c a c y  s e r v i c e s  and o n ­
g o i n g  t h e r a p e u t i c  c o u n s e l i n g  to  v i c t i m s  o f  r a p e  and f a m i l y  
a b u s e .  A p p r o x im a t e l y  6,700 women s o u g h t  s e r v i c e s  f rom ou r  a g en cy  
i n  1933. I n  1933 and 1984, ou r  a g en c y  worked  w i t h  a p p r o x im a t e l y  
67 wcmen who i d e n t i f i e d  o c c a s i o n s  o f  f e a r ,  f o r c e  and i n t i m i d a t i o n  
by  t h e i r  s p o u s e s  f o r  th e  p u rpo s e  o f  s e x u a l  c o n t a c t .  Come o f  
t h e s e  c a s e s  i n v o l v e d  th e  u s e  o f  a weapon; i n  some c a s e s  t h e  h u s ­
band l i t e r a l l y  b e a t  the  woman h e l p l e s s  i n  o r d e r  t o  g a i n  p h y s i c a l  
c o n t r o l  o f  he r  and h e r  b od y .  I n  some c a s e s  t h e  hu sb and  u s e d  
i n t i m i d a t i o n  and t h r e a t s  a g a i n s t  t h e  woman o r  t h e i r  c h i l d r e n .
Had t h e s e  s i t u a t i o n s  o c c u r r e d  o u t s i d e  t h e  p a r t n e r s h i p  o f  
m a r r i a g e ,  t h e  women i n v o l v e d  wou ld  have  had l e g a l  r e c o u r s e .

Women A a a i n s t  P o rnog r aphy
Women A g a i s n t  Po rnog raphy  i s  a n o t - f o r - p r o f i t  c o r p o r a t i o n

whose pu rpo s e  i s  t o  e d u c a t e  the  p u b l i c  a b o u t  th e  my th s  por- ----
nog raphy  p e r p e t u a t e s  a b o u t  women’ s s e x u a l i t y ,  i . e . ,  t h a t  women 
e n j - y  b e i n g  r a p e d ,  b e a t e n ,  h a r a s s e d  and m o l e s t e d .  We have  a 
member sh ip  o f  o v e r  10,000. Some o f  ou r  members have  come t o  us  
s p e c i f i c a l l y  b e c a u s e  t h e y  have been v i c t i m s  o f  a s e x  c r im e  from 
t h e i r  h u s b a n d s  o r  b o y f r i e n d s .
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Vto.en13 3ar A s s o c i a t i o n  o£ th e  S t a t e  o f  New York
The Women's Bar A s s o c i a t i o n  o f  t h e  S t a t e  o f  New Yo r k ,  wh i ch  

i s  c omp r i s e d  o f  14 c h a p t e r s  and a p p r o x im a t e l y  2,000 members ,  
j o i n s  i n  th e  s u b m i s s i o n  o f  t h e  a n t  am ic u s  b r i e f .  The
A s s o c i a t i o n  e n d o r s e s  t h e  p o s i t i o n s  h e r e i n ,  name l y t h a t  th e  l o w e r  
c o u r t  was c o r r e c t  i n  r u l i n g  t h a t  an O rde r  o f  P r o t e c t i o n  i s  
s u f f i c i e n t  t o  t e rm i n a t e  t h e  m a r i t a l  r ape  e xemp t i on  and f u r t h e r  
t h a t  th e  m a r i t a l  r ape  e x emp t i o n  u n c o n s t i t u t i o n a l l y  d i s c r i m i n a t e s  
a g a i n s t  m a r r i e d  women on t h e  b a s i s  o f  s e x  and m a r i t a l  s t a t u s .

Yonke r s  Women's Task  F o r c e ,  I n c .
Yonke r s  Women's Task  F o r c e  i s  a n o t - f o r - p r o f i t  c o r p o r a t i o n  

and s p o n s o r s  th e  S h e l t e r  f o r  V i c t i m s  o f  Domes t i c  V i o l e n c e .  The 
S h e l t e r  s e r v e s  a b u s e d  women and t h e i r  c h i l d r e n  f rom W e s t c h e s t e r  
Coun ty ,  and p r o v i d e s  emergency  h o u s i n g ,  a 24-hour h o t l i n e ,  
a d v o c a c y  and r e f e r r a l .  We have  s e r v e d  383 abu s ed  women and 526 
c h i l d r e n  o v e r  th e  l a s t  f i v e  y e a r s . -  A pp r o x im a t e l y  f i v e  p e r c e n t  o f  
ou r  c l i e n t s  a dm i t  t o  h a v i n g  been  v i c t i m s  o f  m a r i t a l  r a p e .  
P r e s e n t l y ,  we h. ive a 19-yoar o l d  mother  o f  two c h i l d r e n  who i s  
now p r e g n a n t  a s  the  r e s u l t  o f  a f o r c i b l e  s e x u a l  a s s a u l t  by he r  
h u s b a n d .

YWCA H a l l  House and Rape C r i s i s  S e r v i c e s
YWCA H a l l  House and Rape C r i s i s  S e r v i c e s  i s  a n o t - f o r - p r o f i t  

o r g a n i z a t i o n  i n c o r p o r a t e d  i n  New York S t a t e  t h a t  p r o v i d e s  c r i s i s
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s e r v i c e s  t o  b a t t e r e d  women and c h i l d r e n ,  and to s u r v i v o r s  o£ 
s e x u a l  a s s a u l t .  The c l i e n t  p o p u l a t i o n  i s  p r i m a r i l y  f rom One id a  
Coun ty  a l t h o u g h  not  l i m i t e d  *o t h a t  a r e a .  H a l l  House p r o v i d e d  
s h e l t e r  s e r v i c e s  to  267 women and c h i l d r e n  d u r i n g  p rogram y e a r  
1933, Rape C r i s i s  S e r v i c e s  p r o v i d e d  s e r v i c e s  t o  12C v i c t i m s  and 
f a m i l y  members d u r i n g  program y e a r  1983. ,

A l t h o u g h  t h e r e  i s  nc f o rm a l  s t a t i s t i c a l  a c c o u n t ,  we e s t i m a t e  
t h a t  a t  l e a s t  25 p e r c e n t  o f  H a l l  House c l i e n t s  have  i n d i c a t e d  
b e i n g  s e x u a l l y  a s s a u l t e d  by  a s p o u s e .  Many o f  t h e s e  women have 
r e c e i v e d  c o u n s e l i n g  a s  a r e s u l t  o f  t h e  p h y s i c a l  a s s a u l t ?  
c o u n s e l i n g  was the o n l y  remedy f o r  t h e  s e x u a l  a s s a u l t .  Many o f  
t h e s e  women became p r e g n a n t  a s  a r e s u l t  o f  t h e  a t t a c k s .  Many o f  
t he  s e x u a l  a s s a u l t  e p i s o d e s  o c c u r r e d  a f t e r  o t h e r  forms  o f  
p h y s i c a l  v i o l e n c e ;  i n  o t h e r  c a s e s  t h e  e p i s o d e s  o f  rape were 
i s o l a t e d  e v e n t s .  Some c l i e n t s  were l i v i n g  a p a r t  f rom t h e i r  
h u s b an d s  a t  t he  t ime o f  th e  a t t a c k s ,  b u t  r ema ined  l e g a l l y  m a r r i e d  
b e c a u s e  t h e y  were u n a b l e  t o  a f f o r d  d i v o r c e  p r o c e e d i n g s .

YWCA o f  B u f f a l o  and E r i e  Coun ty
The YWCA o f  B u f f a l o  and E r i e  Coun ty  i s  a n o t - f o r - p r o f i t  

a s s o c i a t i o n  d e d i c a t e d  to  th e  d r aw i n g  t o g e t h e r  i n t o  r e s p o n s i b l e  
meinbs j rship women and g i r l s  o f  d i v e r s e  e x p e r i e n c e s  and f a i t h s .  We 
r e p r e s e n t  4,000 members and a s s o c i a t e s .  T h i s  YWCA was f o u n d e d  i n  
1370 and ha s  c onduc t e d  p rog r ams  o f  r e s e a r c h ,  e d u c a t i o n  and 
a d v o c a c y  on s o c i a l  i s s u e s  w i t h  s p e c i a l  impac t  on women and 
c h i l d r e n .  Through t h i s  wor k ,  t h e  YWCA has been i n c r e a s i n g l y
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c o n c e r n e d  w i t h  th e  i s s u e  o f  f a m i l y  v i o l e n c e .  We a t e  e s p e c i a l l y
c on c e r n e d  by th e  d i s c r i m i n a t o r y  a t t i t u d e  t owa rd  m a r i t a l  r ape  
v i c t i m s .
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Mn l t .n l  rape I s  a crime u l t l i  a mwe, but wi thout a I ' c a l K y .  tven where 11 
d i a l s  In  onr I eg I J l a l l o n ,  I t  dr.es not e x i s t  In  our  l r a e l n n t l o n .  Despi te Aula too 
I. .  I lie rnng r r s s  a..J In l l .e coi . r to ,  people have on l y lhe vaguest niu most
mis leading p i c t u r e  o f  what I t  l a ,  Tho o t o r l e a  o f  the v i c t im?  o f  l l . l o  cr ime —
v ic t ims  l iuc l l  l a t e . l  by Ih . - l r  a s s a i l .m i s ,  ashamed among t h c | r  c l oo co l  f r l c n . l o ,  
i l rpi l v o ‘1 o f  the p r o te c t i o n  of the Ian,  n.nl Ignored by the p r o f e s s i o n a l s  —  those 
n l o r l e s  have not yet  touched tho coi .sclei .cn o f  too coir.nnnl ly.

I t  was 1.. l .a: ten l l . l n  process that ny co l l eague  K c r s t l  Y l l o  nnd I r ec r u i t e d  
and I u l erv I rued f i f t y  women ului had been sexua l l y  assau l t ed  by l l . e l r  hurbands, 
l i t -  women were o rd ina ry women, Dost of them c l i e n t s  a t  f ami l y  planning agencies 
vl.o were aaled as pa rt  o f  t h e i r  r eg u l a r  medical h i s t o r y  I f  they hud ever been 
f . - .ma l l y  asf.aul l .-d hy t h o l r  pa r tn e r .  Many were t e l l i n g  thul!* s t o r i e s  f o r  the 
f i r s t  time.

The depth nf popular  Ignorance about the problem o f  mar i t a l  rape runs deep, 
f l a n  ue asked groups o f  •itinirnl : . ,  f o r  example, t o Invent v I g u r l i e s  o f  mar i t a l  
rn f e ,  p.ie wrn l " ,  "lie w-n.l :l In .  She doesn ' t .  lie wlnu". f a n  yon Imagine a 
si r anger  rape no i l i- .nr l  hid i "lie wants to,  .ll.e doesn ' t ,  llu w in s , " l ln, the 
I r a r ' - . y  o f  s t range r  rapo lias knives  and dark a l l e y s  und t e r r o r  nn.l v i o l ence  and 
deni a.la 11 on,

ho does mar i t a l  ra|>et I'enplc arc apt t o I I . Ink o f  mar i t a l  rape,  I f  they 
( 1.1 rIt of anything at n i l ,  as a be.lriiora squabble over whether to have sex 
l o n lg h t .  I/o w»n I r r  Uu-y r a t e  I t  l u  .surveys as hel . ig about as se r i ous  an o f f ens e  
as d r i v i ng  whi le i l ru. i t , Put n a r i t a l  rape lines have b r u t a l i t y  nnd l o r r o r  i.ud 
v ln l e i .ee und I.....11 l .a t lou to r i v a l  the most graphic s t r ange r  rape.

Act o r  t h . '  f i f t y  women we Interv i ewed:

- - o l e  had been raped a l  k n i f e p o i n t  by a husband who ho ld her up aga ins t  the 
v a i l  and Ihi'ontoncd l o  1:111 her .

- - one  was Jir-.p-vl In lhe dark by her husband and raped In  Iho nuns whi le
t i luuf rd uver a vo: . . 'pi le .

--r.i .e was ping raped l.y her husband and h i s  f r i e n d  ho lding bl a r t  Jacks n f l e r  
l l . . y si.rpi I :>:d her a I o . e  In a vacant apar tnent .
. — o"e bad her  bnky kidnapped by an est ranged husband who compel led her t o

• hr.vo :.cx ns a r e n d i t i o n  fu r  r e t u r n ing  tho ch i l d ,< •
- - o . u  l ..I a f) c>‘ ..t I n ' t e r  gssl i >11 pod In her Vuftlna by n husk::::-! who was

U  I I . f  '■( >. I I I I  I I. .  I  v . i g l u i  out " .

Hone o f  thcso o l r o o l t l c s  (and there were o ther s  o f  equal t r u t . i l  1 t y )  were 
eve r  r epo r ted  In the pn l l cu  or t o a newspaper, Done were never r ep o r te d  to 
anybody.

And these were o a i l t . i l  r apes .  I f  o lh^ r j e n ' l e  had Ih.'se Images lnr .cr l t .eJ 
In t h e i r  memories when they thought o f  mar i t a l  r : . |  •: It. l l .e s.i..-.- I n d e l i b l e  way 
Hint my co l league  mid 1 do, I do not think wc would hear near ly  ."o ouch nonsenio 
auuut th i s  problem.

However, t h i s  Iciagery o f  mar i t a l  rape I s  not the wl.nl e r ' a l l l y  c i t h e r ,  from 
a survey wn did o f  52 |  women In Doslcn and from one Diana Rus se l l  did o f  9 JO 
women in  San Franci sco ,  wo est imate tha t mar i t a l  rape I s  amazingly f requent  
o ccu r r ing  to os many an )0 to IkJ o f  a l l  marr ied women. When t a l k i n g  about, a 
problem o f  tl .ese dimensions,  I t  I s  no more f a i r  l o  s : y  that m l t a l  r a re  la 
always a savage a t t a ck  than I t  I s  *.o say that  t t  I s  always a l o d r c o a  squabble.  
Ho a re  t a l k i n g  about a spectrum o f  which both o f  these a re  a pa r t .

To mako none scpnn o f  th i s  spectrum, r.y col  I "ague and I , a f t e r  c a r e f u l l y  
ana l y* lug  the cares o f  the women wc Interviewed,  r t n n l  tha t I t  was u se fu l  to 
•divide III era Jnto threo broad ca tego r i e s .  Wc d ic l i i o J  l o  c a l l  these three
c a t eg o r i e s  h i l t e r l n g  ropes ,  non -ba t te r ing  rapes and c t s c o s l / e  r apes .

I l a t t o r l r g  rapes were the most h r u l a l  and inc luded most o f  the In c i de n t s  I 
l i s t e d  e a r l i e r .  They occur red In  r e l a t i o n s h i p s  where, in add i t i on  to the sexual  
abuse, thero was a l a rg e  .mount o f  physica l  abuse. These husbands tended to
have problems with n l cnho l  and drugs.  They had eiormetis n t i r v c l r s  o f  anger
which they vented on t h c l r  wives and o f t e n  o ther  people In  I h e i r  w.-.vlronrai'nt, 
l ln: rapes t iunlnl  tn lake  p lace In c ap r i c i ous  ar.d unp red ic tab l e  c i rcumstances,
much I I h o  tho o the r  v ln lnnco ,  They sovned l o  hive l l i t l c  to do w 1 tit sexual  
I s sues per sc, lu f a c t ,  nnny o f  theao vcrnon said they r.ido t l u ' i vo l ves  sexua l l y  
a v a i l a b l e  whenever t h e i r  husband wanted them. I l a l hc r ,  those men seemed to be 
mot ivated by on lntepso  d e s i r e  to punish, k.u-11 l a t e ,  d. grade, anJ r e t a l i a t e
n ga l  ii s t  t h o l r  wives using rape as the v e h i c l e .  (A fou l  f o r t y - l i v e  percent or  the
women we Interv i ewed s u f f e r ed  f r o n  b a t te r in g  r a p t - . )

The non -ba t tc r l ng  rapes were s u b s t a n t i a l l y  d l l , " - r e n t .  They occurred in 
worn w'•! •.'I e c l nss  mar r i ages where (hero was cuch l e s s  o f  a i . !e t c ry c f  v io lence  
ami abuse. Tin. Immediate p r e c i p i t a n t  or these r ap t s  way m r c  U k e l y  to be a 
s p e c i f i c a l l y  sexual  gr i evance,  f c r  example, over  how cl ten tc hive sox c r  what 
kinds o f  sex. The f o r c e  Invo l ved wss o f t e n  mere r c s t c s l i c J ,  rncugh to gain 
sexua l  access,  but not enough to cause rev i r e  In ju r y ,  lhese i j p c s  r cci j id t o be 
mot i vated l o ss  hy anger than by a dwsl rc to a s s e r t  pcvr r ,  r s l . i h t l s h  c on t r o l ,  
teach a l e s s on ,  show who was boss, (Another I c r l y - f l v e  percent o f  lhe rapes were 
o f  l l i l a  s o r t . )

f i n a l l y ,  'hero was a t h i rd  Tint  o f  c i r l l s t  rape we uneivor i .J In at r u t  IC1 
n f  the s i t u a t i o n s  tha t  wo c a l l e d  obsess ive r a l e s ,  lu tb.eie r e l .. 11 o s i l . l  p i ,  Ike 
InishanJs had unusual sexual  r r ec ccup i i t l r r s .  t 'ss l  w.ur «!: 'r :"j"vl with
pornugraphyi they wanted l l i c l r  u lvns  to h.' lp thc i  r ake I t .  I'.-st wi re et sealed 
»•'I>h t h e i r  sexua l  prcbl<s : i |  they were aTrald o f  b c l i g  I r j o l c u t  cr hcse.-cxu.il , 
t ' f l en l l i ry .ad h igh ly  s t ructu red r i t u a l s  about sox. They ccv l J  onl y get aroused 
I f  l l i c l r  wlvwi wrro in  a c e r t a i n  r o s l t l o n ,  cr I f  l.'iry t cu ' l o d  t h n  In a c e r t a in  
way, or  IT they "Binged* a rape,  There was a sense t in t  r> iy  c r  the :o con
r.iM'd«d v 1 cl  i ' i i c o  c r r . t rugglo In o rder  l o  have sex. l acy I 'm r l  l i e  hem 11 la t ten
very s i  (m i n t i n g .  The wencn f e l l  as thcsgli t iny i .m> I " l ug  u . e l  as
lu i s l u rb a l c ry  o b j e c t s .  There was a d e f i n i t e  p.t.ll ; . l I e  l . ' . q .u .  i.l I . ,  y .m .



H i  •» tlii'i'i' . .  t i d r r l r g ,  nnn-P. i t t r iTi :g nnil o b r r s s l v e  - -  wcro lhe types or  
rsi I ** •r  I ' l f i i l  1 f I f l  11 < m rn r  Interv i ews wi lh e a r l t . i l  rape v i c t ims ,  There may he 
n l l . r r  ty|-I t-; WO «iy i r ed  to r r f l r c  our concept ions .  The Important point  l a  tha t
n . i r l t i l  p.i| c Imj r ens  In .1 whlc v a r i e t y  o f  con text s .  Wc need all Imagery that
'm  r.-par.-.ra t h l a  v a r i e t y ,  ar.J we can t n l y  get  i t  hy l i s t e n i n g  to I,ho a l o r l c s  o f  
th r  which I t  ha i / r n s  to.

The (.! .••••ncc cl I l i c e  M e r l e s  " r o a  the eonaclcl icc o r  lhe community r e s u l t s  
In  a r o l l r r  r I ai .ndrrr  lan. i l  r e  ahont n a r l l n l  rape —  th i s  one concerning l l a  
.* '.* I 1 . r c«»; I c do nut h r l  I eve tha t mar i t a l  f. ip* hu r t s .  I n j 97 9 , a n a t i o n a l l y  
r yn d i r a tcd  c c l u r .n l r t  I r vcn tcJ  scnc cvpc r l s  l o  b o l s t e r  h l a  own p re jud i ces  and
wri ' le that ’ i i .’ m,' It..':. J u r i s t s  agree that when a husband compels h i s  wi re l o
n r . i r . e  In r r«  r r l a l i o n s ,  she s t i r r e r s  r e l a t i v e l y  l l c ‘, l c  o r  the paycho log lca l  
t » .h i -; .  | it.-Mr r ed in  r a | e  by ;  s t r a ng e r "  (L l oyd  Shearer ,  Farade l lagar. lnc. Apr i l
J r .  i ? ! * ; ) .

(Dot I r e  lieu the husband on l y "compels h i s  w.irc" whi l e  what tho s t r ange r  docs I s ra i  r ,  )

"This  I s n ' t  l l l c  l i e' s grabbing some lady o f f  the s t r e e t " ,  orgued John
D l d r o u l ' s  tlr fense a t l c i n - y  Char l ea  Hurt ,  " l l l l s  l a  a woman lie may have wade love
l o  hunlrecM o r  t inea  h e r e r r . " In o ther  worda, IT ho had made l ove  to her
hundreds o f  l i n e s  t r r o r c ,  how t r a u r a t l c  could one more time bc7

Opinions lJ I : e th l a  be tray a fundamental r t l aundc rs land lng o r  lhe trauma o r 
rape Jn f c nv rn l  aa we l l  as lhe trauma o r  mar i t a l  rapo In  p a r t i c u l a r .  Unpc l a
lraiur. it 1 c not because i t  i s  with someone you don' t  know, hut because i t  I s  with
scmrone you do n ' t  want - -  whether s t r ange r ,  f i e n d  or  husband.

Hur t ' s  l d r . i  I s  nkl  11 to any I n j  that IT your business pa r tne r  cmptlea your 
Join t  account and r u m  o f  I to V rnrr .ucl  a, I t  shou ldn ' t  Ini r t ,  because n f t c r  a l l ,  
you'd w r i t t e n  him hundreds o f  checks hc rore .

bare I s  the I n l l m t e  v i o l a t i o n  or a pe rson ' s t r b s l  and autonomy. P r i o r  
1 ut lm, Ic rnl i t . ict on l y r. i l  ea the v i o l a t i o n  that much more no.

In r .ar l  lhe s lm l l r s  Hint have locked ut t l i l a  quest i on empi r i c a l l y  have 
lndrei j  fonn-!! tl i. it the v i c t ims oT mar i t a l  r rpe  do s u f f e r  g r e a t e r  and l onge r term 
trauma lluin o the r  rape v l e t  lisa. This r i r .d l l ig l a  not s tn 'pr l s l  ng l o  tl ioso who 
have ta l ked l o  r r a r l t a l  rape v i c t ims  avid have ccmc to recognize the Ihroo spec ia l  
I n j u r i e s  o f  r n r i l a l  l a | e :  the h e l r n y a l ,  the ci l t rnrment and the I s o l a t i o n ,

l l e r e so than v i c l lm i  o r  any o i l i e r  kind o r  rape,  the v i ct ims  o f  mar i t a l  rape
s u r f  r  a propound be t r a y a l .  Among the Wcr.cn wc Interviewed,  lhe Tact that 
acuronc win n they had l cved and needed could v i o l a t e  them In such on Int imate 
way dest royed l l i c l r  a b i l i t y  l o  t r u s t  o l lm r s ,  " I  thought so highly oT him aim I
turned out ( 0  I t  a r ; i | l s l , *  said one wum.m. Thu expe r i ence a l s o  sapped lb
conr idenre In  thn- . r r j  v> 1 an I l l i i ' l r  Pal III that they had lhe capael ty tu r l iu" •• 
ti u: tw r r l b ,  ei>i |  i i i | i . . i i s .  Tu.irs l a l e p ,  many ol these wimcil found l l  | m |  oss l  bl e to 
( o n t rnp l  a l e  l u l l s  my 1.1th .. run. This l a  a romp-uucot l o  maPl ta l  ra |  e l h . i l  h.n
on p . i r , i ) | r |  In s l r a i i pp r  r ipe

A r r u n l  r , „ . | o iu -o t  that rnkes m r l l . i l  rape i l l IToi 'ci i l  and uupo l rai im. i l to 
than o ther  fo r i :  a o r  11»| e I s  lhe enl rapmcnt ,  Must n . i l l  I n i  rape Victims a re  raped 
not J i n l  001 c but n m y  t lmr-j .  I l . i i r  o f  o i l r  1 n t c r v 1 cwoes had been : e xu . i | l y

HA J / 1 * f ,  d f s r r ,  P l l . i y f l ' l ,  P a g e  J

asu.i i l  I ml twrii ly 11 Mm or  morn hy l l i ul  r  liuab.nebi. They l i v e d  Tor nonl l i s ,  
somet lnus yea r s ,  wi l l )  ongoing v i o l a t i o n .  l lany grappled with never-ending 
anx'/oly ahoul  When lhe next f o rced sex cplaodc n ight  occur .  This took I t s  l o l l  
i n  the form o f  cir. on l c t e r r o r ,  emot ional  numbing, In vo l un ta ry  panlca ,  and 
r e p e t i t i v e  nlp.htm.1 i c 3  l h . i t  o f t en  l a s te d  f o r  yea rs  a f t e r  the r e l a t i o n s h i p  had 
ended and the th rea t  o f  r a ',10 hart gone. In tho sexua l  sphere,  v ic t ims  s u f f c r e J  
f rom f l a shbacks  and I n a b i l i t y  t o engage In  sex. The c o r r o s i v e  In f . i c t  o r  f i r l t s l  
rape could be summed up tl iua: when you a rc  rap"d hy a s t r ange r  you have l o  Mvi 
w i lh  a r r l g h t c n l n g  memory. When you a rc  raped hy your husband you have tu l i v e  
u l  th ycur r a p i s t .

F i n a l l y ,  whi le o i l  r a re  v l c t lma a i i l f c r  shone and st igma, Tew s u f f e r  the 
t o t a l  I s o l a t i o n  o f  mar i t a l  rape.  Ilo r e l a t i v e s  o r  f r i e n d s  co.-j.il aerated wl In 
theac women about l l io pain, Ilo p o l i c e  or cour t  r o n f l i n c d  the Judgement that 
they had Icon uronged. In t h e i r  I s o l a t i o n  they u sua l l y  blamed l l icmaclvcs,  and 
saw Iher .aclvca ns lnadoqimte nnd d i f f e r e n t .  I t  was a profound psy cho l og ica l  
sca r  tha t  waa d i f f i c u l t  t o erase .

I t  l a  to " rone th i s  sca r  o f  I s o l a t i o n  tha t I  th ink vc ewe our  f i r s t
p r i o r i t y .  T'.ic debate about c r lm ln . i l l s . I ng  mar i t a l  rape spcaki  t o n.my I s sue s )  
J u s t i c e ,  f a t r nc sa ,  equa l i t y ,  i l c l e r r encc o f  e r l r c ,  and r c t r l l u t l c i t  against  
o f f e nd e r s .  Tot Il ia I ssue  that I s  paramount f o r  nc I s  compassion f o r  v i c t ims ,

Wn must reach eul  to tho v i c t im o f  mar i t a l  rape and e x ten j  I r g l t lm i c y  to 
and compassion T o r  wlinl 'hey havo s u f f e r e d .  Doctor s need to be aware, Tor
example, tha t I t  I s  not n s j raplo r i a t l o r  f o r  sccc wcscn to avoid sex
p on t - ope r a t l v e l y ,  even though t h e i r  r ecove ry  u r ge n t l y  r e qu i r e s  I t ,  F.intl j '
p lanning ogcnc l / s  need to take In t o  account tha t  In  some wcccn's mar r iages , 
con t ra cep t i ve s  / I k e  a diaphragm w i l l  not be adequate p r o te c t i o n .

At torneys need to r ocogulxo ond a l e r t  d i vo rc i ng  women to the p a r t i c u l a r
v u l n e r a b i l i t y  >ny race from r n b l t t e r o d  husbands dur ing the per iod f o l l ow ing  a 
sepa r a t i on ,  l iar, - Inge counse l o r s  need to know tha t the i i r ' , o k cn  md
uincknuwledged, pi levance plaguing many wives I s  that t h e i r  In.. anu sexua l  'y 
a s s a u l t s  them.

( I n c i d e n t a l l y ,  l l  l o  In t e r e s t i n g  to note that In  the whole 25 year  
l i t e r a t u r e  on sox therapy and m a r i t a l  sex, cue can search In  vain f o r  any 
re f e rence  l o  the problem o f  mar l t . i l  rape,  an exper ience that nay bo occu r r ing  to 
one In l i "  Ives.  )

I' M l  rape has been a non-prob l em,  f o r  too long.  Un fo r tuna te l y ,  when 
pcou s u f f e r  Trofi l ion-problems, tlxpy tend to become non-persons,  both In t h e i r  
I IS and 111 l l .e eyes o f  ntbT r s  l inking n . i r lM l  ranc a r r l n r  w i l l  Hilt n TTi/

■ U rrs— out Cl ‘our community, tu t  I t  w i l t  br ing a whole l o t  o f  v i c t ims  back
lhe I n v i t a t i o n  I s  long overdue.

»!.l 1/ TAT, d f s r r ,  211 iyll'1, fuge k



Thi s  b i l l  r emoves  t h e  b a r  t o  c r i m i n a l  p r o s e c u t i o n  o f  
a husband who s e x u a l l y  a s s a u l t s  hi s '  w i f e  w h i l e  t h e y  a r e  l e g a L l y '  
s e p a r a t e d .  I t  i s  a c hange  i n  t he  l aw t h a t  has  been  l e n g  
o v e r d u e .  I t  i s  a change  t h a t  i s  demanded by t h e  g r ow i ng  
r e c o g n i t i o n  u f  t h c c q i 3 l i t y  o f  men and women.  Ou r  s t a t e ,  
l i k e  many o t h e r s ,  s t i l l  c l i n g s  t o  t h e  common l aw r u l e  t h a t  
a man c anno t  be g u i l t y  o f  s e x u a l l y  a b u s i n g  h i s  w i f e .  T h a t  
r u l e  r e s t s  upon t he  v i ew t h a t  a w i f e  i s  me r e l y  t h e  p r o p e r t y  
o f  h e r  husband and l i k e  h i s  o t h e r  p r o p e r t y  he i_s f r e e  tD do 
w i t h  h e r  as he p l e a s e s .  J .  S .  M i l l  n o t e d  t h a t ,

" ( A )  f ema l e  s l a v e  ha s  f i n  C h r i s t i a n  c o u n t r i e s )  an 
admi t t e d  r i g h t ,  and i s  c o n s i d e r e d  unde r  a mo r a l  
o b l i g a t i o n ,  t o  r e f u s e  t o  h e r  m a s t e r  t he l a s t  
f a m i l i a r i t y .  Not so t he  w i f e :  howeve r  b r u t a l  a 
t y r a n t  she  m3y u n f o r t u n a t e l y  be c h a i n e d  t o  - t hough 
she may know t h a t  he h a t e s  h e r ,  t hough  i t  nav  be 
h i s  d a i l y  p l e a s u r e  t o  t o r t u r e  h e r ,  and t h ough  she 
may f e e l  i t  i m p o s s i b l e  n o t  t o  l o a t h e  him - he can
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c l a i m  f r om h e r  and e n f o r c e  t h e  l o w e s t  d e g r a d a t i o n  o f  
a hunan b e i n g ,  t h a t  o f  b e i n 2 made t h e  i n s t r u m e n t  o f  
an a n ima l  f u n c t i o n  c o n t r a r y  t o  h e r  i n c l i n a t i o n s . "

J .  S .  M i l l ,  "The  S u b j e c t i o n  o f  Women, "  i n On 
L i b e r t y  anJ O t h e r  Essavs  ( E .  N e f f  e d .  19261 p .  2 2 6 .

The p r o p e r t y  c o nc e p t  was s upp l emen t e d  by  t h e  v i ew t h a t  
a nan and w i f e  were l e g a l l y  t he same p e r s o n .  Upon t h i s  p r emi s e  
r e s t e d  r u l e s  b a r r i n g  women f r om h o l d i n g  and c o n v e y i n g  p r o p e r t y ,  
. he v i ew t h a t  t h e  l e g a l  i d e n t i t y  o f  t h e  w i f e  me rged  i n t o  t h a t  
i’ f  h e r  husband a l s o  was t he  b a s i s  f o r  h o l d i n g  t h a t  a man 
c - l d  n o t  be g u i l t y  o f  r a p i n g  h i s  w i f e  b e c a u s e  a nan c a nn o t  
nnc h i m s e l f .  Both o f  t h o s e  c o n c ep t s  h a v e  been  abandoned in 
.1 r c e  measur e  s i n c e  t h e  e n a c tme f ;  i n  Eng l a n d  and  t he  Un i t e d  

S t . . t c s  o f  t h e  Ma r r i e d  Woman's Pi ~ e r t y  Ac t s  whi ' -h p e r m i t t e d  
w i v e s  t o  h o l d  and convey  p r o p e r t y .  As p o i n t e d  «u t  i n  a r e c e n t  
l aw r e v i e w  a r t i c l e :

" t o d a y  a man doe s  n o t  have l i c e n s e  by  way o f  
m a r r i a g e  t o  do w i t h  h i s  w i f e ' s  p r o p e r t y  what  he 
w i l l .  P u b l i c  p o l i c y  s e e k i n g  t o  u p h o l d  t h e  m a r i t a l  
r e l a t i o n s h i p  d o e s  n o t  see as  d e t r i m e n t a l  t o  t h a t  
r e l a t i o n s h i p  t h e  r e c o g n i t i o n  o t  T i g h t s  i n  m a r r i e d  
women o v e r  t h e i r  p r o p e r t y .  The f e a s i b i l i t y  o f  a 
c o n t e n t i o n  t h a t  t h e r e  s h o u l d  be a r u l e  t o  g i v e  a 
husband a l i c e n s e  t o  do w i t h  h i s  w i f e ' s  p e r s o n  as  
he p l e a s e s  i s  t hu s  b r o u gh t  i n t o  q u e s t i o n . "

J o c e l y n n c  A.  S c u t t ,  " Con s en t  i n  Rape :  The
P r o b l em  o f  t h e  Ma r r i a g e  C o n ' r a c t , "  Monash U n i v e r s i t y
Law R e v i ew , V o l .  3 ,  J une  19 7 ,  p .  2 7 0 7

S i n c e  t he  b a s i s  f o r  t he  r a pe  e x emp t i o n  has  f a l l e n ,  
i t  seems anoma l ou s  t h a t  t he  a n c i e n t  s t r u c t u r e  s h o u l d  r c n a i n  
s t a n d i n g .  Two s t a t e s ,  t h a t  once  e x p r e s s l y  p r o v i d e d  f o r  a 
hu s b a nd ' s  c oemp t i on  f r om the  r ape  l aws ,  have  r e c e n t l y  
a b o l i s h e d  e x emp t i o n .  S .  D. Como i l ed  Laws .  Ann .  § 2 2 - 2 2 - 1  
( Sup- i .  1 9 7 6 ) ;  D e l .  Code T i t .  11 5 76 3  ( Su pp .  1 9 7 6 ) .  O t h e r  
s t a t e s  have  made p a r t i a l  r e t r e a t s  f r om t h e  e x emp t i o n  r u l e .  
Hawa i i  does  no t  p r o v i d e  an exemp t i on  f o r  hu sbands  c i t h e r  
s t a t u t o r i l y  o r  by common l aw ,  bu t  i t s  r a p e  s t a t u t e  r e o u i r e s  
t h a t  t he v i c t i m  must n o t  have p e r m i t t e d  s e x u a l  c o n t a c t  hy the 
a g g r e s s o r  in t he  p r e v i o u s  12 mon t hs .  HAW. P e n a l  Code



. . .
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• 7 3 0 - " 3 2  ( 1 9 7 2 ) .  T h e r e f o r e ,  a husband -'ho was n o t  p e r m i t t e d  
Sexua l  c o n t a c t  w i t h  h i s  w i f e  f o r  12 months can be l i a b l e  t o r  
r a p e ,  i f  i t  o c c u r s .  The s t a t u r e  a l s o  p r o v i d e d  t h a t  r e g a r d l e s s  
o f  p r e v i o u s  s c o i a l  r e l a t i o n s h i p ,  an a g g r e s s o r  i s  g u i l t y  : f  he 
i n f l i c t s  s e n o u a  b o d i l v  i n j u r y .  Ni ne s t a t e s  t h a t  have t he  
s t a t u t o r y  e x emp t i o n  l i m i t  i t s  a p p l i c a t i o n .  C o l o r a d o ,
New Hampsh i r e  and Oregon b a r  t he  e x emp t i o n  i f  t h e  c o u p l e  a r e  
l i v i n g  a p a r t .  M i c h i g a n ,  Mi nne s o t a  and Nevada b a r  t he  r u l e  
i f  t h e  c o u p l e  a r c  l i v i n g  a p a r t  and one has  f i l e d  f o r  d i v o r c e  
o r  s e p a r a t e  ma i n t e n a n c e .  F i n a l l T y 7  L o u i s i a n a ,  Ma r y l an d  and 
No r t h  Da k o t a  r e q u i r e  t h a t  t h e r e  be a c o u r t  o r d e r e d  s e D a r a t i o n .

S - 7 6 6 6 - C  does  n o t  go as f a r  as Sou t h  Dako t a  and 
D e l aw a r e  i n  r emov i ng  the e x emp t i o n  c o m p l e t e l y .  R a t h e r  i t  i s  
i n  l i n e  w i t h  the n i n e  s t a t e s  t h a t  p l a c e  r e s t r i c t i o n s  upon the 
e x e m p t i o n .  A r e c e n t  a r t i c l e  n o t e d  t h a t ,

" I n  v i ew o f  some r e c e n t  a b o r t i v e  a t t e mpts t o  
a b r o g a t e  o r  m o d i f y  t h e  immun i t y ,  i t  i s  u n l i k e l y  
t h a t  many l e g i s l a t o r s  wou l d  r e p e a l  i t  a l t o g e t h e r .
A s u i t a b l e  comp r omi s e  n i g h t  be to e l i m i n a t e  t he  
e x emp t i on  f o r  husbands  and w i v e s  who a r e  l i v i n g  
a p a r t .  Th i s  p r o p o s a l  has  t h e  a d v an t a g e  o f  a l l a y i n g  
e v i d e n t i a r y  f e a r s  and o f  a t t r a c t i n g  t h e  s u p p o r t  o f  
oven  t h o s e  who b e l i e v e  a w i f e  has a du t y  V  have  
s e x  w i t h  h e r  husband upon h i s  r e q u e s t . "  "The 
M a r i t a l  R.me E x e m p t i o n , "  N . Y . U .  Law Rev i ew ( V o l .
5 2 : 2 ,  May 1 9 7 7 )  p .  3 2 3 .
T h i s  i s  p r e c i s e l y  whnr  t h i s  b i l l  a c h i e v e s  in b a r r i n g  

the  e x e mp t i o n  when t he  p a r t i e s  ar® l i v i n g  a p a r t  p u r s u a n t  t o  a 
l e g a l  s e p a r a t i o n  and t he  a t t a c k  has been f o r c i b l e .

I r e s p e c t f u l l y  u r g e  y o u r  a p p r o v a l  o f  t h i s  b i l l  so t h a t  
t h i s  o u t d a t e d  v e s t i g e  o f  d i s c a r d e d  l e g a l  c o n c e p t s  can be r e ­moved f r om o u r  s t a t u t e s .

Manfred O h ren s te in



REMARKS O F  A T T O R N E Y  G E N E R A L  R O B E R T  ABRAMS

B E F O R E

NEW Y O R K  C O U N T Y  LAWYERS A S S O C I A T I O N  

Ma y  3 ,  1S 8 4

It is a l w a y s  a m h o n o r  t o  a p p e a r  b e f o r e  t h e  N e w Y o r k  

Co u n t y  La w y e r 's As s o c i a t i o n . As o n o t h e r  o c c a s i o n s  w h e n  I h a v e  

s p o k e n  h e r e , w e w a v e  a k n o w l e d g e a b l e  p a n e l  a n d  a n i m p o r t a n t  

s u b j e c t  t o  a d d r e s s .

T h e p r o b l e m  o f m a r i t a l  r a p e  is a n  o l d  o n e . W h a t  is n e w

AND D I F F E R E N T  I S  THE P U B L I C  P R E S SU R E  TO IMPOSE C R I M IN A L  SANCT IONS 

Oil  HUSBANDS WHO RAPE T H E I R  W I V E S ,  A PRES SU RE  THAT I S  RE FL EC TE D  

NAT IONALLY  IN SOME 1 6  STATES  THAT ,  BY STATUTE OR CASE LAW, HAVE 

HOW MADE MARITAL RAPE A C R I M E .  NEW YORK I S  NOT ONE OF THOSE 

S T A T E S .  T h e  T IME  HAS COME FOR NEW YORK TO REPEAL THE.  MAR ITAL 

EXEMPT ION TO OUR RAPE AND SEXUAL ABUSE S T AT U TES .  T H E  REASONS 

T R A D I T I O N A L L Y  G IVEN FOR NOT PR OS ECUT ING  HUSBANDS WHO RAPE T H E I R  

W IVES  S I M P L Y  DO MOT HOLD U P .

T h e  IDEA THAT THE W I F E  BY S I G N I N G  THE MARR IAGE CONTRACT 

CONSENTS TO SEX ON ANY OCCAS ION AND UNDER ANY C O N D I T I O N S  I S  

ARCHAIC  -  -  I NDEED ,  L I T E R A L L Y  SO ,  I T  WAS MORE THAN 3 0 0  YEARS  AGO

in E n g l a n d  t h a t  t h e  m a r i t a l  e x e m p t i o n  f r o m  r a p e  w a s  f i r s t

RE COGN I ZED .  T H E  W O R D S . . .

EXH IB IT  D - '



KEccGrjiZED. T h e w o r d s  a r e  t h o s e  o f  S ir M a t t h e w  Ha l e  (w h o  I w o u l d

ADD PAREHTHE, iCALLV WAS ALSO KNOWN FOR HIS OVERTEALOUS HANGING OF 

WITCHES):

. , , THE HUSBAND CANNOT BE GUILTY OF 

RAPE COMMITTED BY HIMSELF UPON HIS LAWFUL 

WIFE, FOR BY THEIR MUTUAL MATRIMONIAL CONSENT 

AND CONTRACT, THE WIFE HATH GIVEN UP HERSELF 

. . . UNTO HER HUSBAND. . , ,"

Ce r t a i n l y , w e  h a v e  g o n e  f a r  b e y o n d  t h e  p o i n t  w h e r e  vie

SAY THAT WHEN A WOMAN MARRIES SHE GIVES UP THE RIGHT TO V.'I THnOLD 

CONSENT, OR MERGES INTO THE PERSON OF HER HUSBAND, OR BECOMES THE 

PROPERTY OF HER HUSBAND, HAVING PREVIOUSLY BEEN THE PROPERTY OF 

HER FATHER.

NONETHELESS, NEW YORK HAS MADE RAPE IN MARRIAGE A CRIME 

ONLY UNDER EXTREMELY LIMITED CIRCUMSTANCES. THE FIRST IS IF THE 

MARRIAGE IS NOT VALID UNDER OUR LAWS. THE SECOND IS IF THE 

HUSBAND AND WIFE ARE LIVING APART PURSUANT TO A COURT ORDER 

"WHICH BY ITS TERMS OR IN ITS EFFECT REQUIRES SUCH LIVING APART", 

OR IF THEY /\RE LIVING APART PURSUANT TO A JUDGMENT OF SEPARATION 

OR A SEPARATION AGREEMENT SPECIFICALLY ACKNOWLEDGING POTENTIAL 

LIABILITY FOR MARITAL RAPE.

T h e s e  l i m i t a t i o n s  o n ..



T h e s e  l i m i t a t i o n s  oh  Ne w  Y o r k ' s  m a r i t a l  k a p e  e x e m p t i o n

ARE WR ITTEN  INTO  PENAL LAW § 1 3 0 , 0 0  BY A PROCESS  THAT I S  SO

IR O N IC  AS TO R E F L ECT  A DEE?  SEATED CH AUV IN I SM  ON THE PART OF THE

L e g i s l a t u r e . S e c t i o n  1 3 0  d e f i n e s  " f e m a l e "  f o r  t h e  p u r p o s e  o f  s e x

OFFENSES AS "ANY  FEMALE PERSON WHO I S  NOT MARR IED TO THE ACTOR"  

AND THEN D E F I N E S  "NOT M A R R IE D "  TO ENCOMPASS THE C1RCUMSTANCES I 

HAVE J U S T  D E S C R I B E D .  AS A R E S U L T ,  ACCORDING TO THE NEW YORK

CR IM INAL  LAW,  A W I F E  WHO I S  L I V I N G  TOGETHER W ITH  HER HUSBAND I S

NOT A FEMALE ,  AND ANY RAPE OR SEXUAL ABUSE OF HER BY HER HUSBAND

CAN BE COMMITTED WITHOUT R I S K  OF C R I M IN A L  PENALTY .

NOT S U R P R I S I N G L Y  THERE HAVE BEEN EXTREMELY FEW —  LE SS  

THAN A HALF COZEN —  PR OS EC UT I ON S  UNDER T H I S  LAW, THE BEST KNOWN

a r e  P e o p l e  v , L i b e r t a  a n d  P e o p l e  v . D e S t e f a n o .

I n L i b e r t a , a h u s b a n d , r e q u i r e d  t o  m o v e  o u t  o f  t h e

HOUSE AND STAY AWAY FROM H I S  W I F E  UNDER A FA M I L Y  COURT ORDER OF 

P R O T E C T IO N ,  CAME BACK AND RAPED HER .  “T o  AVO ID  PROSECU T I ON  ‘HE 

MADE A NUMBER OF CLAIMS INCLUD ING  THAT THE "ORDER  OF P R O T E C T IO N "  

WAS NOT AN ORDER " R E Q U I R I N G  L I V I N G  APART "  AS CONTEMPLATED BY

P e n a l  L aw  § 1 3 0 . 0 0 ,  a n d  t h a t , i n  a n y  c a s f .- t h e  e x c l u s i o n  o f

SEPARATED COUPLES  FROM THE MARITAL  RAPE EXEMPT ION PUT HIM IN A 

S P E C I A L  AND I R R AT IO N A L  CLASS OF MARR IED  P E O P L E .  THE A PP EL LAT E

D i v i s i o n  i n  R o c h e s t e r  r e j e c t e d  h i s  c h a l l e n g e  a n d , j u s t  l a s t  y e a r ,

THE Co u r t  o f . .



t h e  Co u r t  o f  Ap p e a l s  d e n i e d  l e a v e  t o  a p p e a l , F o l l o w i n g  t r i a l  b y

J U R Y ,  Mr . L I E E R T A  WAS CONV ICTED  OF RAPE I I I  THE F I R S T  DEGREE AND 

SODOMY IN THE F I R S T  DEGREE ,  THE FOURTH DEPARTMENT AFF I RME D  THE

c o n v i c t i o n  i n  Ma r c h .

I n P e o p l e  v . D e  S t e f a n o , t h e  h u s b a n d  w a s  s u b j e c t  t o  a n

ORDER OF PROTECT ION  R E Q U I R I N G  H IM  TO STAY AWAY FRCM H I S  W I F E ,

I g n o r i n g  t h e  o r d e r  h e  r e t u r n e d  t o  h i s  h o m e  a n d  a l » : s e d l y  r a p e d  

h i s  w i f e . J u d g e  Ro h l  o f  t h e  S u f f o l k  Co u n t y  Co u r t  u s e d  h e  

h u s b a n d ' s  c h a l l e n g e  t o  h i s  i n d i c t m e n t  f o r  r a p e  a n d  BURGLARY AS AN 

O P P O R T U N IT Y  t o  EXAMINE THE C O N S T I T U T I O N A L I T Y  OF THE MARITAL RAPE 

E X EMPT ION .  HE CONCLUDED THAT THE EXEMPT ION  V IO L A T E S  THE EQUAL 

PROTECT ION  R I G H T S  OF MARR IED  WOMEN, THERE WAS NO A PP EA L .

F o l l o w i n g  a j u r y  t r i a l , t h e  h u s b a n d  w a s  c o n v i c t e d  o f  C r i m i n a l  

T r e s p a s s  i n  t h e  S e c o n d  D e g r e e ,

T o  THE BEST  OF MY KNOWLEDGE , ONLY ONE OTHER MARITAL  

RAPE CASE IN  THE H I STORY  OF THE S T A T E 'H A S  GOTTEN AS FAR A S ‘ 

I N D IC T M E N T .  I W I L L  LEAVE I T  FOR Mr . ADAMS,  THE PROSECUTOR 111 

THAT C A S E ,  TO D I S C U S S  I T ,

On e  TH ING  THAT THE SHORT L I S T  OF CASES SHOWS I S  THAT 

MAR ITAL  RAPE CASES ARE NOT B E IN G  PROSECUTED IN T H I S  ST AT E ,  I I I  

LARGE MEASURE THAT I S  DUE TO THE L I M I T E D  S I T U A T I O N S  I I I  WHICH RAPE

MAY BE CHAR GED . .

9
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MAY BE CHARGED DUR ING MARR IAGE .  I DO NOT T H I N K  THAT THE LACK OF 

PROSECUT ICN  I S  BECAUSE NO ONE CARES .  I f l  193J ,  I CONDUCTED A 

S E R I E S  OF MEET INGS ON THE LEGAL R IGHTS  OF WOMEN IN

New  Y o r k . R e p e a t e d l y ,  t h e  p e o p l e  who  a t t e n d e d  w a n t e d  t o  k n o w

MORE ABOUT THE PROGRESS  OF L E G I S L A T I O N  TO E L I M I N A T E  THE EXEMPT ION 

FRCM PROSECUT ION  FOR MARITAL RAPE .  THEY WERE CONCERNED THAT ,  AS 

THE T I T L E  OF PROFESSOR  F l N K E L H O R ' S  BOOK SU G GE ST S ,  A f lEW YORK 

MARRIAGE L I C E N S E  I S  A L I C E N S E  TO RAPE ,

T h e  q u e s t i o n  t h e m  i s  wh at  s o c i e t y  c o n s i d e r s  t h e

A PP R O PR IA T E  REMEDV .TO DETER AND TO P U N I S H  MAR ITAL  RAPE ,  THE 

P O S S I B I L I T Y  OF TORT ACT IONS  HAS HAD L I T T L E  E F F E C T  IN THE P A S T ,  A

FEW LAWSU ITS  HAVE BEEN BROUGHT AND A FEW H EAD L IN ES  GAINED BY 

LARGE V E R D I C T S  I I I  OTHER S T A T E S .  WHETHER SUCH LAWSU I TS  W I L L  BE

v i a b l e  i n  New Y o r k  i s  an  o p e n  q u e s t i o n . B u t  t u e h u s b a n d  w h o  i s

ANGRY ENOUGH TO RAPE I S  U N L I K E L Y  TO BE D ET ER RED  AT THE PROSPECT  

OF PAY ING  DAMAGES,  NOR W I L L  THE PROSPECT  OF DAMAGES S E R I O U S L Y  

DETER A 'EPSON WHO HAS MO A S S E T S .

S o m e  a r g u e  t h a t  m a r i t a l  r a p e  n e e d  n o t  b e  c h a r g e d , f o r

THERE W I L L  BE ADEQUATE DETERENCE AND PUN ISHMENT FROM THE CR IM INAL  

PE NA L 7 1ES AVA I LABLE  FOR THE ACTS OF ASSAULT  THAT ARE PART CF THE 

RAPE .  I l l E  LEGAL THEORY I S  SOUND,  BUT THE P R A C T I C E  I S  OFTEN TO

THE CONTRARY , FOR EXAMPLE ,  IN L I  BERTA ,  I T  WAS UND I S PUT ED  THAT

THE HUSBAND P H Y S I C A L L Y . .



THE HUSBAND P H Y S I C A L L Y  ABUSED THE W I F E  I I I  THE PRESENCE OF T H E I R  

C H I L D ,  AN ACT SEPARATE FRCM THE ACTUAL RAFE .  BUT THE ASSAULT WAS 

NOT CHARGED.  PEOPLE  V, HACK , 5 5  NY2D 8 0 3 ,  D EC ID ED  LAST YEAR BY

t h e Co u r t  o f A p p e a l s , is o n e o f t h e f e w  c a s e s  in w h i c h  a h u s b a n d

WAS CHARGED C R I M I N A L L Y  FOR ASSAULT  WHERE SEXUAL ABUSE WAS ALSO 

INVOLVED ,  OF COURSE ,  THE CONV IC T ION  WAS FCR ASSAULT  ONLY ;  THE 

HUSBAND ' S  ALLEGED SEXUAL ABUSE OF H I S  W I F E  WAS PERFECTLY  LEGAL ,

Th e m a r i t a l  r a p e  e x e m p t i o n  h a s  n o p l a c e  in t o d a y 's

LEGAL SYSTEM. IT IS TIME TO BURY, ONCE AMD FOR ALL, THE 

ANTIQUATED NOTION THAT A MARRIAGE LICENSE IS A LICENSE TO RAPE.



COURT 0? APPEALS 
STATE CF NEW YORE

TEE PEOPLE OF THE ST.ATE CF NEW YORK,
R e s p o n d e n t ,

- a c a i n s t -  
MARIC LIBERTA,

D e f e n d a n t - A p p e l l a n t .

NOTICE OF MOTION 
FOR LEAVE TO F ILE  
BRIEF AMICES CURIAE

FLEASE TAKE NOTICE t h a t ' u p o n  t h e  annexed  a f f i r m a t i o n  o f  
SARAH WUNSCH, d a t e d  Sep t embe r  18, 1984, t h e  S t a t em e n t s  o f  
I n t e r e s t  o f  Amic i  C u r i a e  ( E x h i b i t  A a t t a c h e d  <-o t h e  p r o po s e d  
B r i e f  Amicu s C u r i a e ) , and t h e  B r i e f  Amicu s  C u r i a e ,  t h e  
u n d e r s i g n e d  w i l l  move t h i s  C o u r t  a t  t h e  C ou r t h o u s e  a t  C o u r t  o f  
App e a l s  H a l l ,  20 E a g l e  S t r e e t ,  A l b a n y ,  New Yo r k ,  on t h e  1 s t  day 

o f  O c t o b e r ,  1984, a t  2 p .m . ,  o r  a s  soon t h e r e a f t e r  a s  c o u n s e l  may 
be  h e a r d ,  f c r  an o r d e r  g r a n t i n g  p e r m i s s i o n  t o  f i l e  a b r i e f  am i c u s  
c u r i a e  i n  t h i s  n a t t e r  and f o r  o r a l  a r g umen t  cn b e h a l f  o f  t h e  
i n t e r e s t e d  o r g a n i z a t i o n s  and i n d i v i d u a l  whose S t a t em e n t s  o f  
I n t e r e s t  a r e  a t t a c h e d .
D a t e d :  September  18, 1984

New Yo rk ,  New York
LAURIE WOODS 
JOANNE SCHULMAN 
NATIONAL CENTER ON WOMEN 
AND FAMILY LAW, INC.

799 Broadway 
New Y o r k , NY 10QC3 
(212) 674-8200

(A/ Um S cIa .
SARAH WUNSCH 
ANNE E.  SIMON 
CENTER FOR CONSTITUTIONAL 
RIGHTS

853 Broadway ,  14t h  F l o o r  
New Yo r k ,  NY 10003 
(212) 674-3303

RHONDA CCPELON
V o l u n t e e r  S t a f f  A t t o r n e y  f o r  t h e  

C e n t e r  f o r  C o n s t i t u t i o n a l  R i c h t s  
CUNY LAW SCHOOL AT QUEENS COLLEGE 
200-01 42nd Avenue 
B a y s i d e ,  NY 11361 
(718) 357-7584

A t t o r n e y s  f o r  Am i c i  C u r i a e



RICH ADD J .  ARC AHA
D i s t r i c t :  A t t o r n e y  o f  E r i e  Coun
20C E r i e  Coun ty  H a i l
25 D e l aw a r e  Avenue
B u f f a l o ,  UY 14202
A t t n :  J c  W. F a b e r
A t t o r r . e v  f o r  R e sponden t
(715) 855-2424
ROSE II. SCOMIZES
L e g a l  A i d  Bu re au  o f  B u f f a l o
205 Con v e n t i o n  Tower
B u f f a l o ,  MY 142C2
7‘t t n :  E a r b a r a  Howe
A t t o r r . e v  f c r  A p p e l l a n t
(716) 853-5555
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R e s p o n d e n t ,
- a c a i n c u -  

MAP.IO LIBERT
D e f e n d a n t - A p p e l l a n t .

a f f i e m a t i c ::

SARAH VHTNSCH , an a t t o r n e y  d u l y  l i c e n s e d  t c  p r a c t i c e  lav/ 
be f e r e  t h e  C o u r t s  c f  t h e  S t a t e  c f  New Yo r k ,  h e r e b y  a f f i r m s  u n d e r  
t h e  p e n a l t y  c f  p e r j u r y :

1. I  ar. one c f  t h e  a t t o r n e y s  f c r  t h e  36 o r g a n i z a t i o n s  and 
i n d i v i d u a l  w'rese s t a t e m e n t s  o f  i n t e r e s t  a r e  a t t a c h e d  t c  t h e  
p r o p c s e c  B r i e f  Amicu s C u r i a e  arid who r e p r e s e n t  t h e  i n c e r e s t s  n f  
m a r r i e d  wcr.cn whose c o n s t i t u t i o n a l  r i g h t s  a r e  a t  s t a k e  i n  t h i s  
c a s e .  I  s u b m i t  t h i s  a f f i r m a t i o n  i n  s u p p o r t  o f  t h e i r  r e q u e s t  f c r  
p e r m i s s i o n  t c  f i l e  a b r i e f  am i c u s  c u r i a e  and p a r t i c i p a t e  i n  o r a l  
a r g umen t .

2. A m i c i  i n v i t e  t h e  C o u r t ' s  a t t e n t i o n  t o  a r g umen t s  w h i c h  
n e i t h e r  a p p e l l a n t  n o r  r e s p o n d e n t  ha s  p r e s e n t e d :  t h e  a rg umen t  f c :
t h e  c o m p l a i n a n t  r ape  v i c t i m .

3. N e i t h e r  p a r t y  i s  c a p a b l e  o f  p r e s e n t a t i o n  o f  t h e  
i n t e r e s t s  c f  t h e  m a r i t a l  r ape  v i c t i m .  Movan t  v/ould remedy t h i s  
d e f i c i e n c y .  W i t h o u t  p r e s e n t a t i o n  c f  t h e  c o n c e r n s  c f  t h e  m a r i t a l  
r ape  v i c t i m ,  t h e  C c u r t  w i l l  n o t  h e a r  a f u l l  and a d e q u a t e  
p r e s e n t a t i o n  o f  t h e  i s s u e s .



4. A n i c i  a r g u e  t h a t  many women a r e  i n j u r e d  p h y s i c a l l y  ar.d 
e m o t i o n a l l y  a s  a r e s u l t  c f  f o r c i b l e  r a p e  ar.d seder . y  by  t h e i r  
h u s b a n d s .  The r . a r i t r . l  f o r c i b l e  r a p e  and s c  d o r y  e x emp t i o n s  
c o n t a i n e d  i n  Per .a l  La’./ 55120 .00(4) and 120.00(2) a r e  b a s e d  cn 
a n a c h r o n i s t i c  and d i s c r i m i n a t o r y  l e g a l  and s o c i a l  c o n c e r n s . They 
a r e  b a s e d  cn d i s c a r d e d  n o t i o n s  o f  .-/ives a s  t h e  -p rope r t y  o f  t h e i r  
h u s b a n d s .  These  c o n c e p t s  v i o l a t e  c u r r e n t  c o n s t i t u t i o n s 1 r i g h t s  
o f  p r i v a c y  and b o d i l y  i n t e g r i t y  a c c o r d e d  t c  w i v e s ,  e ven  a g a i n s t  
i n v a s i o n  by h u s b a n d s .  Am i c i  f u r t h e r  u r g e  t h a t  th e  m a r i t a l  
f o r c i b l e  r a p e  and scdomy e x emp t i o n s  f r cm  p r o s e c u t i o n  v i o l a t e  
w i v e s '  r i g h t  c f  e q u a l  p r o t e c t i o n ,  a s  w e l l  a s  t h e  T h i r t e e n t h  
Amendment p r o h i b i t i o n  a g a i n s t  i n v o l u n t a r y  s e r v i t u d e .  F i n a l l y  
a m i c i  a r g u e  t h a t  t h i s  C o u r t  may a f f i r m  d e f e n d a n t ' s  c o n v i c t i o n  
w h i l e  s t r i k i n g  t h e  m a r i t a l  r ap e  e x emp t i o n  b e c a u s e  c e r e r . d a n t  i s  
deemed ur.m.arraec u n d e r  t h e  p r e s e n t  d e f i n i t i o n  i n  P e n a l  Lav/
§130.00 (4) .

5. The d e f e n d a n t - a p p e l l a n t  a r g u e s  t h a t  t h e  m a r i t a l  r ape  
e x emp t i o n  i s  u n c o n s t i t u t i o n a l  b e c a u s e  i t  p e r m i t s  p r o s e c u t i o n  o f  
seme h u s b a n d s  v/ho r a p e  t h e i r  w i v e s  w h i l e  b a r r i n g  p r o s e c u t i o n  o f  
o t h e r s ,  and t h a t  t h e  r a p e  s t a t u t e  i s  u n c o n s t i t u t i o n a l  b e c a u s e  i t  
i s  n o t  g e n d e r - n e u t r a l .

6. The D i s t r i c t  A t t o r n e y  on b e h a l f  o f  Re sponden t  a r g u e s  
t h a t  t h e  s t a t u t o r y  scheme i s  c o n s t i t u t i o n a l  ar.c r a t i o n a l l y  
r e l a t e d  t c  t h e  s t a t e ' - im p o r t a n t  o b j e c t i v e  t o  p r e s e r v e  m a r r i a g e ,  
ar.d t h e  r e a l i t y  t h a t  r a pe  i s  a c r im e  comm i t t e d  a lm o s t  e x c l u s i v e l y



The A p p e l l a t e  D i v i s i o n  h e l d  t h a t  t h e  g e n d e r  
c l a s s i f i c a t i o n  arc', m a r i t a l  e x emp t i o n  s e r v e  im p o r t a n t  c c e r r .m . e n t a l  
i n t e r e s t s  and a r e  s u b s t a n t i a l l y  r e l a t c -d  t c  t h e  a c h i e v em e n t  o f  
t h c s  o b j e c t i v e s .

3. Amic i  p r e s e n t  a s p e c t s  c f  t h e s e  c o n s t i t u t i o n a l  i s s u e s  n e t  
p r e s e n t e d  by  t h e  p a r t i e s .  T h i s  p r e s e n t a t i o n  i s  e s s e n t i a l  b e c a u s e  
t h i s  i s  a c a s e  c f  f i r s t  i m p r e s s i o n  i n  t h i s  C o u r t .  T h i s  i s  t h e  
f i r s t  t im e  t h i s  C o u r t  i s  a s k e d  t o  r u l e  on t h e  c o n s t i t u t i o n a l i t y  
o f  Mew Y o r k ' s  m a r i t a l  f o r c i b l e  r ape  and  sodomy e x emp t i o n  frcm. 
p r o s e c u t i o n .  There  i s  a r e c e n t  body  c f  c a s e  l aw  f r cm  t h e  h i g h e s t  
c o u r t s  c f  o t h e r  s t a t e s ,  h o l d i n g  t h e  m a r i t a l  r ape  e x emp t i o n  t c  be 
i n  v i o l a t i o n  c f  t h e  U .S .  C o n s t i t u t i o n ,  wh i c h  a m i c i  s e e k  t c  
p r e s e n t  f rom t h e  p e r s p e c t i v e  o f  t h e  r a p ed  w i f e . N e i t h e r  
r e s p o n d e n t  no r  a p p e l l a n t  i s  c a p a b l e  o f  r e p r e s e n t i n g  t h e  c on c e r n s  
c f  t h e  m a r i t a l  r ape v i c t i m  whose i n t e r e s t s  a r e  d i f f e r e n t  f r cm  
t h o s e  o f  each  p a r t y .

9. Comp la i n an t  i n  t h i s  m a t t e r  i s  t h e  w i f e  o f  
d e f e n d a n t - a p p e l l a n t . She i s  w i t h i n  t h e  c l a s s  o f  m a r r i e d  women 
r a c e  v i c t i m s  wh i ch  mos t  c f  a m i c i  a s s i s t .  C o m p l a i n a n t ’ s i n t e r e s t s  
a r e  i d e n t i c a l  t o  t h e  i n t e r e s t s  o f  t h e  r a p e d  w i v e s  a i d e d  b y  t h e  
a m i c i .  As appea r s  f r cm t h e  a t t a c h e d  S t a t em e n t s  c f  I n t e r e s t ,  t h e  
a m i c i ' s  c l i e n t s  c r  c o n s t i t u e n t s  have  s o u g h t  r e l i e f  f r cm  f o r c i b l e  
r a c e  by  t h e i r  h u s b and s  b u t  have  fo und  no p r o t e c t i o n  t h r o u g h  
c r i m i n a l  p r o s e c u t i o n .

1C. Thu s ,  t h e  a m i c i  s e e k  t c  p r e s e n t  t h e i r  a rgumen t  t o  th e  
C o u r t  b e c a u s e  t h e i r  c l i e n t s  o r  c o n s t i t u e n t s  need t h e  p r o t e c t i o n  
a v a i l a b l e  t h r o ugh  t h e  c r i m i n a l  p r o c e s s .  These women have  been



harmed s e r i o u s l y  by  t h e  d e n i a l  o f  t h i s  p r o t e c t i o n .  T h i s  C o u r t  i s  
r e q u e s t e d  t c  g r a n t  t c  r aped  w i v e s  t h e  e q u a l  p r o t e c t i o n  o f  t h e  
l a w .

11. Am i c i  r e q u e s t  t w e n t y  m i n u t e s  f c r  o r a l  a r g um en t .  Leave 
f o r  a m i c i  t o  a r c u e  ha s  been g r a n t e d  i n  o t h e r  c r i m i n a l  c a s e s  wh i ch  
h a ve  a s e r i o u s  imp a c t  on t h e  r i c h t s  o f  women. . See S t a t e  o f  New 
J e r s e y  v .  K e l l y , A-99 ( N . J . ,  J u l y  24, 1934) ( am ic i  N . J .  C o a l i t i o n  
f c r  B a t t e r e d  Women and ACLU); S t a t e  c f  Wa sh in g t on  v .  A l l o r v , 1C1 
W a s h .2d 591 (1964) (am icu s  N o r t h w e s t  Women's Law C e n t e r ) .

12. No p r e v i o u s  r e q u e s t  ha s  b e e n  made f o r  t h e  r e l i e f  
r e o u e s t e d  h e r e i n . .

WHEP.EFQP.E, I  r e q u e s t  t h a t  t h e  a m i c i  be g r a n t e d  p e r m i s s i o n  t o  
f i l e  a b r i e f  am i c u s  c u r i a e  and t c  p a r t i c i p a t e  i n  o r a l  a r g umen t .  
A f f i r m e d :  New Yo rk ,  New York

V U IA SU  (/!y \

New York , New York  .
September 18, 19S4 r"* , / , /wWa WUaV O L

SAPAH WUNSCH



STATE OF NEV7 YORK 
COURT OF APPEALS

PEOPLE OF THE STATE OF NEW YORK
Responden t

vs AFFIRMATION OF SERVICE

MARIO LIBERTA
D e f e n d a n t -A pp e l l a n t

— x

SARAH WUNSCH, an a t t o r n e y  d u l y  a d m i t t e d  t o  p r a c t i c e
i n  t h e  c o u r t s  o f  t h e  S t a t e  o f  New Yo r k ,  h e r e b y  a f f i r m s
un d e r  p e n a l t y  o f  p e r j u r y :

1. On Sep tembe r  18, 1984, I  s e r v e d  a copy o f  t h e
w i t h i n  N o t i c e  o f  Mo t i o n ,  A f f i r m a t i o n ,  and P ropo se d
3 r i e f  Amicu s  C u r i a e  on each  o f  t h e  f o l l o w i n g :

Rose H. S c o n i e r s
A t t o r n e y  f o r  A p p e l l a n t
The L e g a l  A id  Bu re au  o f  B u f f a l o , I nc-
205 Convention T w e r
B u f f a l o ,  New York  14102 *
A t t n : B a r b a r a  Howe
R i c h a r d  J .  A r c a r a  
D i s t r i c t  A t t o r n e y  
200 E r i e  Coun ty  H a l l  
25 De l aw a r e  Avenue 
B u f f a l o ,  Mew York 14202 
A t t n :  John J .  DeFranks  

Jo W. F a b e r
by d e p o s i t i n g  t r u e  c o p i e s  o f  t h e  same,  w i t h  f i r s t  c l a s s  p o s t a g e  
a r f i x e d ,  i n  an o f f i c i a l  d e p o s i t o r y  u n d e r  t h e  e x c l u s i v e  c a r e  
and c u s t o d y  o f  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  w i t h i n  t h e  
S t a t e  o f  New Yo r k .
Da t ed :  Sep ten . l  *r 18, 1984 

• New Yo rk ,  New York SARAH WUNSCH



National s x . . ,Center A \ "" /}s*on Women & Family Law
799 Broadway, Room 402 • New York, New York 10003 • (212) 674-8200

I t em  95

MARITAL RAPE EXEMPTION PACKET

1. M a r i t a l  Rape Exempt ion Cha r t  —  S t a t e - b y - s t a t e  
summary o f  t h e  exempt ion  i n  c r i m i n a l  s t a t u t e s  
(10 page s )  . j?2. 50

2. M a r i t a l  Rape L i t i g a t i o n  —  Summary and c i t a t i o n s  
o f  c a s e  l aw  (6 p a g e s ) .  $1.50

3. R e s o u r c e s  on M a r i t a l  Rape — B i b l i o g r a p h y  o f  
g e n e r a l  and l e g a l  a r t i c l e s ,  s t u d i e s  and 
t e s t i m o n y  (5 p a g e s ) . $1.50

_4. S chu lman ,  J . ,  "The M a r i t a l  Rape Exempt ion  i n
t he  C r im i n a l  Law, " 14 C l e a r i n g h o u s e  Rev iew 538 
(Oc t .  1980) (4 p a g e s ) .  $1.00

5. S chu lman ,  J . ,  " B a t t e r e d  Women Sco r e  Ma jo r
V i c t o r i e s  i n  New l e r s e y  and M a s s a c h u s e t t s  
M a r i t a l  Rape C a s e s , "  15 C l e a r i n g h o u s e  Rev i ew 
342 (Aug/Sept 1981) (4 p a g e s ) . $1.00

6. R i c k e n b e r g  & Schu lman ,  " F l o r i d a ,  New York and
V i r g i n i a  C o j r t s  D e c l a r e  M a r i t a l  Rape a C r im e , "  
18 C l e a r i n g h o u s e  Rev iew 451 (Nov.  1984)
(6 p a g e s ) . $1.50

(Over)



1. F i n k e l h o r ,  D. , P h . D . ,  M a r i t a l  Rape: The
M i s u n d e r s t o o d  C r im e , A d d r e s s  to  t h e  New York 
Coun ty  L aw y e r ' s  A s s o c . ,  May 3, 1984 (2 p a g e s ) .  
$.50

8. M a r i t a l  Rape F a c t  Sh ee t  (4 p a g e s ) . $1.00

TOTAL PACKET: $10.50

I f  you w i s h  t o  r e c e i v e  any o f  t h e s e  
m a t e r i a l s ,  p l e a s e  c he c k  o f f  and e n c l o s e  
a p p r o p r i a t e  paymen t .  Payment  c o v e r s  c o s t s  
o f  x e r o x i n g  and p o s t a g e  o n l y .

Thank you .



4 March 85

Dear

t h e  r e a s o n  I  have  t a k en  t h i s  o p p o r t u n i t y  t o  w r i t e  i s  
b e ca u s e  I  s t r o n g l y  oppose t h e  " p r e s u n p t i v e  s e n t e n c i n g  f o r  
f r s t  o f f e n d e r s .  The o n l y  t h i n g  t h e  s t a t u t e  has  done f o r  
t h e  c o r r e c t i o n a l  s y s t em  i s  t o  o ve r- c r owd  i t .

I n  1982 t h e  I f l na  McConne l l  C l a r k  F o un d a t i o n  d i d  a 
n a t i o n  w id e  s t u d y  and d i s c o v e r e d  t h e  " R o c k e r f e l l e r  Drug 
Laws" o f  New York and t h e  "Use a Gan I n c r e a s e  t h e  Time 
Law" o f  C a l i f o r n i a  o n l y  became a t o o l  i n  the hands o f  t h e  
D i s t r i c t  A t t o r n e y  t o  o b t a i n  a p l e a  b a r g a i n .  These same 
t h i n g s  a r e  b e i n g  u se d  h e r e .

There  i s  a program w e l l  known t h roughou t  t h e  Un i t e d  
S t a t e s ,  Canada ,  and A u s t r a l i a  t h a t  d e a l s  w i t h  oneo f  t h e  
p r e s ump t i v e  l aw s  h e r e :  ( Sexua l^s r sgu l  t  and Abuse o f  C h i l d r e n )
w i t h i n  t h e  f a m i l y  t o  i n c l u d e  a l i v e  i n  b o y f r i e n d .  T h i s  
program i a  P a r e n t s  U n i t e d .  The pe r son  r e s p o n s i b l e  f o r  i t  
i s  Dr Hank G i a r e t t o ,  Ph D . , who i s  w o r l d  renowned f o r  t h e  
program.

I  am q u i t e  c e r t a i n  t h a t  i f  r e q u e s t e d  he wou ld come to 
A l a s k a  t o  speak w i t h  a l l  o f  you.

There  i s  a P a r e n t s  Un i t e d  i n  Anchorage b u t  i t  i s  l a c k ­
i n g  i n  s u p p o r t  p r o b a b l y  b e c a u s e  o f  t h e  l aw s  t h e m s e l v e s .  LVen 
i f  a p e r s on  commi t s o n l y  one o f f e n s e  t h en  s e e k s  h e l p ,  he 
s t i l l  g e t s  e i g h t  y e a r s .  The f a c t  t h a t  he i s  s e e k i n g  h e l p  
i n  i t s e l f  s h o u l d  be a m i t i g a t o r .

I  j u s t  a s k  t h a t  you r e v i e w  t h e  P a r e n t s  Un i t e d  Program 
a l o n g  w i t h  t h e  o t h e r  m a t e r i a l  I  have  s e n t  t o  t h e  J u d i c a r y  
Cbmmj L tee  and wha t  i s  happen ing  i n  o t h e r  s t a t e s  t h en  se e  
i f  t h e  m e r i t s  a r e  wor t h y  o f  a change i n  t h e  s t a t u t e s .



JOHN WALSH PRESENTATION
JOINT HOUSE/SENATE JUDICIARY COMMITTEE MEETING

FEBRUARY 12, 1985

My name i s  John Wa l sh ,  I  am an a d m i n i s t r a t i o n - a p p o i n t e d  
s p e c i a l  c o n s u l t a n t  t o  t h e  N a t i o n a l  Cen t e r  f o r  M i s s i n g  and 
E x p l o i t e d  C h i l d r e n .  I  a p p r e c i a t e  th e  o p p o r t u n i t y  t o  be he r e  
t o d a y  t o  a d d r e s s  t h i s  s p e c i a l  j o i n t  c omm i t t e e .  There has  
been a t remendous r e c e p t i o n  and o v e r t u r e  f rom l e g i s l a t o r s ,  
f rom t h e  Governor  on down, t o  bo th  hous e s  o f  t h i s  
l e g i s l a t u r e  t o  d e a l  w i t h  much-needed l e g i s l a t i o n  i n  A l a s k a .  
Tha t  somet imes  i s n ' t  t h e  c a s e  i n  o t h e r  s t a t e s ,  b u t  I  am 
warmed and s u r p r i s e d  and encou ra ged  by t h e  r e spon se  and th e  
t r e a tm e n t  I ' v e  g o r t e n  so f a r  i n  A l a s k a  i n  my two day s  h e r e .
My son was murde red i n  1981, and a f t e r  h i s  mur de r ,  we t r i e d  
t o  become a c t i v e l y  i n v o l v e d  i n  d o i n g  some th i ng  t o  p r e v e n t  
t h e  e x p l o i t a t i o n  and what  happened t o  my son .  I ' v e  
t e s t i f i e d  b e f o r e  t h e  U.S .  Congre ss  n i n e  t im e s .  I ' v e  
t e s t i f i e d  b e f o r e  I  d o n ' t  know how many j o i n t  l e g i s l a t i v e  
s e s s i o n s  o f  s t a t e s .  From he r e  I 'm  on my way t o  Alabama and 
t o  Nevada t o  a d d r e s s  a j o i n t  l e g i s l a t i v e  s e s s i o n  t h e r e .
I ' v e  met w i t h  I  d o n ' t  know how many Gove rno r s  a s  i t  r e l a t e s  
t o  t h i s  i s s u e ,  and I  a lw a y s  have had a d i f f i c u l t  t ime  
p u t t i n g  t o g e t h e r  s t a t i s t i c s .  I 'm  go i n g  t o  go o v e r  some 
s t a t i s t i c s  f o r  a bou t  f i v e  m in u t e s  t o  g i v e  you an i d e a  and 
an o v e r v i ew  o f  t h e  e x p l o i t a t i o n  o f  Ame r i c a ' s  c h i l d r e n  and 
how poor  o f  a j o b  we have done a s  a d u l t s ,  l e g i s l a t o r s ,  
i n d i v i d u a l s  i n  t h e  c r i m i n a l  j u s t i c e  s y s t em ,  any form o f  
government  b o d i e s  i n  p r o t e c t i n g  ou r  c h i l d r e n .
When I  r e s e a r c h e d  th e  F . B . I .  Un i form Crime Repor t  i n  1981 i t  
d i d  no t  even keep s t a t i s t i c s  o f  c r im e s  a g a i n s t  c h i l d r e n .  
Cr imes a g a i n s t  a d u l t s  were  t h e  main c a t e g o r i e s ,  and 
hom i c i d e s  o f  c h i l d r e n  were  lumped i n  w i t h  hom i c i d e s  o f  
a d u l t s .  I  t h en  went  t o  t h e  Uni form Crime Repo r t s  o f  each 
i n d i v i d u a l  s t a t e ,  s uch a s  A l a s k a .  Only one s t a t e  mandated 
t h a t  r a p e s ,  m o l e s t a t i o n s ,  p h y s i c a l  a b u s e ,  k i d n a p p i n g s ,  
n o n - c u s t o d i a l  p a r e n t a l  k i d n a p p i n g s ,  and hom i c i d e s  and d e a t h s  
o f  c h i l d r e n  be k ep t  i n  s e p a r a t e  s t a t i s t i c s .  That  s t a t e  was 
Texa s ,  t h e  o n l y  s t a t e  t h a t  t h o u g h t  enough o f  th e  c r im e s  
a g a i n s t  t h e i r  c h i l d r e n .  I ' v e  been i n  t h i s  s t a t e ,  t r y i n g  to  
g a r n e r  s t a t i s t i c s  o f  t h e  e x p l o i t a t i o n  o f  A l a s k a ' s  c h i l d r e n .  
I ' v e  t a l k e d  t o  i n d i v i d u a l s  f rom th e  F . B . I . , f rom you r  
e x p l o i t e d  c h i l d  uni'-.s, f rom you r  l aw en fo r c emen t ,  b o t h  s t a t e  
and l o c a l  a g e n c i e s ,  and have been u n a b l e  t o  g a r n e r  any 
a c c u r a t e  s t a t i s t i c s  on w h a t ' s  happen ing t o  A l a s k a ' s  
c h i l d r e n .
But  I ' l l  t e l l  you w h a t ' s  happen ing t o  Ame r i c a ' s c h i l d r e n .
I n  1981, t h e r e  were  1.8 m i l l i o n  c h i l d r e n  r e p o r t e d  m i s s i n g  i n  
t h i s  c o u n t r y ,  and 1.5 t o  1.8 m i l l i o n  e v e r y  y e a r  s i n c e  th en .



The q u e s t i o n  has been how does  t h i s  b r e a k  down. I t  b r e a k s  
down i n t o  t h i s :  t h i s  was p u t  t o g e t h e r  by a Sena te  
i n v e s t i g a t i o n  i n  an o v e r s i g h t  commi t t ee  who was t r y i n g  t o  
g a r n e r  s t a t i s t i c s .  They d i d n ' t  g e t  good c oop e r a t i o n  f rom 
c i t i e s  o r  s t a t e s ,  b u t  t h i s  i s  t h e  b e s t  t h a t  t h e y  c o u l d  
manage. Of th e  1.8 m i l l i o n  m i s s i n g  c h i l d r e n ,  a bou t  20,000 
t o  50,000 o f  t h o s e  c h i l d r e n  a r e  s u s p e c t e d  v i c t i m s  o f  f o u l  
p l a y .  T h e i r  c a s e s  a r e  no t  s o l v e d  a t  t h e  end o f  t h e  y e a r ,  no 
one seems t o  know w h a t ' s  happened t o  t h o s e  c h i l d r e n .
On top  o f  t h a t ,  we have be tween 50,000 t o  h i gh-end  e s t im a t e  
o f  300,000 and now w i t h  r e c e n t  i n v e s t i g a t i o n s  t h e  f e e l i n g  by 
t h e  F . B . I .  and s t a t e  a u t h o r i t i e s  i s  t h e  h i g h e r  end i s  c l o s e r  
t o  300,000, o f  c h i l d r e n  t h a t  a r e  v i c t i m s  o f  n o n - c u s t o d i a l  
p a r e n t a l  a b d u c t i o n .  T h a t ' s  an a c t  o f  v i o l e n c e ,  an a c t  o f  
v engeanc e ,  where t h e  l e f t - b e h i n d  p a r e n t  w i t h o u t  c u s t o d y  
t a k e s  t h e  c h i l d  no t  i n  an a c t  o f  l o v e  a g a i n ,  b u t  an a c t  o f  
vengeance  f rom th e  l e f t - b e h i n d  p a r e n t .  Runs a round the  
c o u n t r y ,  chang ing  th e  i d e n t i t y  o f  t h e  c h i l d ,  h i d i n g  o u t ,  
r e g i s t e r i n g  them i n  s c h o o l s ,  i n  many c a s e s  a b u s i n g  the  
c h i l d r e n .  I  c o u l d  go on and on a bou t  s t a t i s t i c s  o f  u h i J d r e n  
t h a t  have been murdered  by t h e i r  own n o n - c u s t o d i a l  p a r e n t s ,  
p h y s i c a l l y ,  s e x u a l l y  a bu s ed .  We r e t r i e v e d  22 c h i l d r e n  from 
t h e  r o l l - c a l l  o f  Adam. Most o f  t h o s e  were  n o n - c u s t o d i a l  
p a r e n t a l  a b d u c t i o n s ,  and s e v e r a l  o f  t h o s e  c h i l d r e n  had been 
h o r r i b l y  abus ed  by t h e i r  own p a r e n t s .  S t a t e s  have not  
deemed t h o s e  c h i l d r e n  impo r t a n t  enough t o  l e g i s l a t e  f o r  
them. Many s t a t e s  do no t  even c o n s i d e r  i t  a f e l o n y  t o  run 
w i t h i n  t h e  s t a t e  w i t h  you r  c h i l d  and h i d e  o u t  w i t h i n  t h e  
s t a t e .  Some s t a t e s  even d o n ' t  even c o n s i d e r  i t  a f e l o n y  t o  
c r o s s  th e  s t a t e  l i n e .
On top o f  t h o s e  n o n - c u s t o d i a l  m i s s i n g  c h i l d r e n ,  t h e  
s u s p e c t e d  v i c t i m s  o f  f o u l  p l a y .  We do know t h a t  abou t
10,000 c h i l d r e n  a r e  murde red  each y e a r  i n  t h i s  c o u n t r y ,  
e i t h e r  by t h e i r  own p a r e n t s ,  by l i v e - i n  r e l a t i v e s ,  
s t e p- d a d d y s ,  b o y f r i e n d s ,  d i s t r a u g h t  mommvs, p e d o p h i l e s  - 
peop l e  who p r e f e r  s ex  w i t h  c h i l d r e n ,  c h i l d  p o r n o g r a p h e r s , 
p eop l e  who u se  c h i l d r e n  i n  c h i l d  p r o s t i t u t i o n ,  and mob i l e  
and s e r i a l  m u r d e r e r s ,  a r e c e n t  phenomena wh i ch  has  e s c a l a t e d  
from 1966 when t h e r e  were abou t  600 women and c h i l d r e n  
murdered by mob i l e  and s e r i a l  m u r d e r e r s ,  t o  l a s t  y e a r  t h e r e  
were o v e r  5,000 women a l on e  i n  t h i s  c o u n t r y  murde red  by 
mob i l e  and s e r i a l  m u r d e r e r s .  T h i s  s t a t e  s u f f e r s  f rom some 
o f  t h o s e  mu r d e r e r s  coming up i n t o  h e r e .
We a l s o  a r e  s t i l l  b u r y i n g  hur r e d s  o f  u n i d e n t i f i e d  dead 
c h i l d r e n  i n  t h i s  c o u n t r y .  We b u r y  be tween  3,000 t o  5,000 
u n i d e n t i f i e d  dead pe r s on s  i n  t h i s  c o u n t r y  e v e r y  y e a r ,  any 
g i v e n  y e a r  hund red s  o f  t h o s e  a r e  c h i l d r e n ,  b e ca us e  s t a t e s  
such  a s  A l a s k a ,  even w i t h  t h e  p a s sa g e  o f  t h e  f e d e r a l  m i s s i n g  
c h i l d r e n ' s  b i l l  t h a t  we f o u gh t  f o r  and t h e y  made th e  movie 
Adam a b o u t ,  c r e a t e d  a s p e c i a l  d i v i s i o n  f o r  u n i d e n t i f i e d  dead 
i n  t h e  N a t i o n a l  Crime I n f o rm a t i o n  Computer ,  and a s p e c i a l



d i v i s i o n  f o r  m i s s i n g  c h i l d r e n ,  A l a s k a  does  no t  mandate t h a t  
a l l  y o u r  m i s s i n g  c h i l d r e n  be p u t  i n t o  th e  NCIC. Those o f  
you t h a t  a r e  p a r e n t s ,  imag ine  th e  n i gh tmar e  o f  yo u r  c h i l d  
become m i s s i n g ,  and b e cau se  law en fo r cemen t  d i d  no t  pu t  i t  
i n  th e  NCIC, n e v e r  knowing t h a t  y o u r  c h i l d  was b u r i e d  i n  
Oregon o r  Wash ing ton o r  Nevada ,  and sp end in g  th e  r e s t  o f  
yo u r  l i f e  and a l l  t h e  money you can bor row s e a r c h i n g  f o r  
t h a t  c h i l d  and n e ve r  knowing .  You had a m i s s i n g  c h i l d r e n ' s  
b i l l  l a s t  y e a r  t h a t  was a p r e t t y  weak one .  Most s t a t e s  have 
mandated t h a t  t h e r e  be no w a i t i n g  p e r i o d .  You have a b i l l  
b e f o r e  you now t h a t  wou ld  a l l o w  a w a i t i n g  p e r i o d .  We 
d i s c u s s e d  th e  w a i t i n g  p e r i o d .  Many s t a t e s  have p as se d  and 
a b o l i s h e d  th e  a r b i t r a r y  w a i t i n g  p e r i o d .  E v e r y  r e p o r t  o f  a 
m i s s i n g  c h i l d  s h o u l d  be t a k e n  im m ed i a t e l y  by l aw 
en fo r c emen t .  We know t h a t  t h e y  a r e  u n d e r s t a f f e d ,  
u n d e r f u nd e d ,  b u t  no p a r e n t  s h o u l d  be t u r n e d  away t o  w a i t  24, 
48, 72, wha te v e r  th e  a r b i t r a r y  w a i t i n g  p e r i o d ,  and law 
en fo r cemen t  i n  many a r e a s  won ' t  t e l l  you .  The r e p o r t  s h o u l d  
be t a k en  im m ed i a t e l y ,  and e n t e r e d  i n t o  t h e  NCIC. That  a t  
l e a s t  g i v e s  the  p a r e n t s  a chance i f  t h e y  have f i n g e r p r i n t s  
o r  d e n t a l  r e c o r d s  o f  t h e i r  c h i l d  t o  g e t  t h e  body b a c k .  I  
d o n ' t  t h i n k  t h a t ' s  t oo much t o  a s k .
Of a l l  t h o s e  c h i l d r e n  t h a t  I  t a l k e d  a bou t  we r o l l  i n t o  th e  
c a t e g o r y  o f  a bou t  a h a l f  m i l l i o n ,  t h e  q u e s t i o n  keeps  coming 
up from l e g i s l a t o r s ,  what  happened t o  t h e  o t h e r  m i l l i o n  
m i s s i n g  c h i l d r e n  i n  the  Un i t e d  S t a t e s .  They a r e  a r b i t r a r i l y  
l i s t e d  by th e  misnomer a s  runaways  by l aw en fo r cemen t  
a g e n c i e s .  I n  many c a s e s  t h o s e  c h i l d r e n  a r e  not  r unaways .
The f i r s t  17 o f  t h e  29 c h i l d r e n  t h a t  were murdered i n  
A t l a n t a  were l i s t e d  by th e  A t l a n t a  p o l i c e  a s  runaways even 
though some o f  th e  c h i l d r e n  were a s  young a s  6 y e a r s  o l d  and 
g i f t e d  s t u d e n t s .  John Wayne Gasev ,  a l o ng- t ime  c o n v i c t e d  
c h i l d  m o l e s t e r  on p a r o l e  f rom Iowa k i l l e d  33 boys  i n  
Ch i c ago .  One o f  t h o s e  boys  was th e  son o f  S g t .  Rober t  
G i l r o y  o f  th e  Chi cago p o l i c e .  Because t h e  boy was 153 y e a r s  
o l d  t h e  Chi cago p o l i c e  assumed he was a runaway and l i s t e d  
him.  G i l r o y  c o u l d n ' t  c o n v i n c e  h i s  own p e e r s  i n  th e  Chi cago 
p o l i c e  depa r tmen t  t h a t  h i s  son w a s n ' t  a runaway .  He spen t  
two y e a r s  and h i s  l i f e  s a v i n g s  s e a r c h i n g  f o r  t h e  boy when 
t he  b o y ' s  body was b u r i e d  f o u r  b l o c k s  f rom h i s  home i n  
G a s e y ' s  basement  - Gasey had p i c k e d  him up on t h e  way home. 
No p o l i c e  agency has  t h e  a r b i t r a r y  r i g h t  t o  s i g n  t h e  d e a t h  
w a r r a n t  o f  yo u r  c h i l d  by l i s t i n g  him a s  a runaway .  We have 
new s t a t i s t i c s  on th e  runaway s .  80% - 85% o f  t h e  c h i l d r e n  
t h a t  a r c  l i s t e d  by l aw en fo r cemen t  and thrown away and 
d i s r e g a r d e d  by t h i s  s o c i e t y  and l e g i s l a t o r s  were e i t h e r  
p h y s i c a l l y  o r  s e x u a l l y  abus ed  i n  t h e  home. New s t a r t l i n g  
s t a t i s t i c s  a re  t h a t  30% o f  runaways  a r e  throw-away c h i l d r e n .  
They c f t e n  a re  c h i l d r e n  o f  a s i n g l e  p a r e n t  f a m i l y ,  u s u a l l y  a 
w e l f a r e  mother  w i t h  s m a l l e r  c h i l d r e n ,  who s a y s  I  can no 
l o n g e r  c a r e  f o r  you b e ca u s e  you a r e  12 y e a r s  o l d  now - you 
have  t c  l e a v e .  Or a d runken  f a t h e r ,  l i v e - i n  b o y f r i e n d ,  o r  
someone who s a y s  "Out on t h e  s t r e e t . "  Those c h i l d r e n  a r e



i n v o l u n t a r y  runaways ,  l a b e l e d  a s  th row-cways .  Imag ine 
p a r t i c u l a r l y  t h i s  l a d y  r i g h t  h e r e .  I f  yo u r  husband o r  
b o y f r i e n d  t h rew  you o u t  on th e  s t r e e t s  o f  Anchorage t o n i g h t  
w i t h o u t  yo u r  c r e d i t  c a r d s ,  w i t h o u t  you r  money w i t h  nowhere 
t o  go,  how do you t h i n k  y o u ' d  f a r e  on the  s t r e e t s ?  You 
w o u l d n ' t  f a r e  v e r y  w e l l ,  b u t  imag ine  b e i n g  a 12 y e a r  o l d  
g i r l ,  o r  11 y e a r  o l d  boy ,  o r  13 y e a r  o l d  boy b e i n g  t h r ow  
ou t  i n  s o c i e t y .  We have t o  change ou r a t t i t u d e s  towa rd s  
t h o s e  runaways .
Those a r e  some o f  th e  s t a t i s t i c s  on m i s s i n g  c h i l d r e n .  On 
top  o f  t h a t ,  t h e r e  i s  an e s t im a t e d  1 m i l l i o n  c h i l d r e n  
p h y s i c a l l y  abus ed  i n  the  home each y e a r .  I  have t a l k e d  to  
you r  l aw en fo r cemen t  a g e n c i e s  h e r e ,  and th ey  have a lmo s t  no 
a b i l  ’. t y  wha t s o e v e r  t o  d e a l  w i t h  p h y s i c a l l y  a bus ed .  The 
s t a t e  and l o c a l  a u t h o r i t i e s  I ' v e  c a l k e d  to  have ,  i n  you r  
s m a l l ,  u n d e r s t a f f e d  e x p l o i t e d  u n i t  a r e  wor k in g  as  many a s  70 
c a s e s .  I  d e f y  you t o  work on 70 b i l l s  i n  one day and g e t  
a n y t h i n g  done.  They have t o l d  me t h e y  canno t  even 
i n v e s t i g a t e  the  p h y s i c a l  abu se  c a s e s  b ecau se  t h e y ' r e  d e a l i n g  
and o v e r l o a d e d  w i t h  th e  s e x u a l  abuse  c a s e s .  So what happens 
t o  t h a t  c h i l d  when t h e  s o c i a l  wor ke r  o r  t h a t  po l i c eman 
d o e s n ' t  g e t  o u t  t h e r e  f o r  upwards o f  2 months ,  and I  a sked  
them what  th e  w a i t i n g  p e r i o d  on some o f  t h e  s e x u a l  a s s a u l t  
c a s e s  we re .  That  c h i l i  i s  abu sed  and abused and w inds  up i n  
a morgue i n  Anchorage o r  F a i r b a n k s  o r  somewhere b e cau se  you 
h a v e n ' t  been a b l e  t o  r e spond  a s  a l e g i s l a t u r e  t o  t h a t  
p rob l em .
On top o f  th e  p h y s i c a l l y  a b u s e d ,  t h e  m i s s i n g  c h i l d r e n ,  t he  
F . B . I .  s t a t i s t i c s  b e c au se  o f  l e g i s l a t u r e s  such a s  
C a l i f o r n i a ,  M i c h i g a n ,  F l o r i d a  wh i ch  have mandated e d u c a t i o n  
on the  c u r r i c u l u m s  i n  s c h o o l s ,  c h i l d r e n  a re  coming f o rwa rd  
i n  e v e r - ' i c r e a s i n g  numbers r e p o r t i n g  s e x u a l  a bu s e ,  p h y s i c a l  
abuse  a t  home. Between 1 m i l l i o n  and 3 m i l l i o n  s e x u a l l y  
mo l e s t e d  i n  t h i s  c o u n t r y .  I ' v e  o n l y  been i n  t h i s  s t a t e  2 
d a y s ,  and I  have seen you r  newspape rs  f u l l  c f  i t .  Day-care 
c e n t e r s '  s ex  a b u s e s .  The c i t i z e n  o f  th e  y e a r  i n  1970, th e  
boy s c o u t  l e a d e r  who was j u s r  s e n t en c ed  t o  31 y e a r s  i n  
p r i s o n  l o r  m o l e s t i n g  20 c h i l d r e n  i n  Homer, whe r ev e r  t h a t  i s .  
The c h i l d r e n  t h a t  a r e  b r o u g h t  up h e r e  l i k e  the  man who 
b r o u gh t  the  l i t t l e  g i r l  up h e r e .  You s u f f e r  th e  same f a t e  
t h a t  some o t h e r  s t a t e s  do such a s  F l o r i d a ,  my home s t a t e .
You g e t  a l o t  o f  t h e  t r a s h  f rom o t h e r  p a r t s  o f  t h e  c o u n t r y ,  
who come up he r e  and t h i n k  t h i s  i s  t h e  w i l d  w e s t  and t h e y  
can change t h e i r  name and h i d e  o u t  i n  A l a s k a ,  and commit 
c r im e s  a g a i n s t  y o u r  c h i l d r e n  and do wha te v e r  t h e y  want  t o  do 
i n  A l a s k a .  I  d o n ' t  t h i n k  t h a t  s h o u l d  be th e  c a s e .  F l o r i d a  
has  t o  s u f f e r  th r ough  t h a t ,  some s u n - b e l t  s t a t e s  have seen 
t h a t  phenomenon, and y o u ' r e  s e e i n g  t h a t  phenomenon h e r e .
I  t h i n k  th e  s t a t i s t i c s  t h a t  I ' v e  q uo te d  a re  u n a c c e p t a b l e ,  
t h e y ' r e  o\ rwhe lm ing .  I  d o n ' t  t h i n k  anyone e v e r  r e a l i z e d  
t h e  e x t e n t  o f  t h e  e x p l o i t a t i o n  o f  Ame r i c a ' s  c h i l d r e n .  I



think that a society that can put a spacecraft on the moon, 
and has the money that certain states do, including this 
state, should do a better job of protecting its children. I 
also learned in the last 3] years that the real battle is cn 
the state level. This country is comprised of 50 little 
feudal kingdoms called states, and I've often said that 
Alaska might as well be Austria, Nevada might as well be 
Sv/itzerland, because the quality of children's lives is 
determined by the state legislature, and the quality of 
children's lives in some states is far superior to others. 
You:ve done some excellent things for your children, you 
have. I've looked at some of your laws that you've passed 
in t’ a past. In some areas you're 3 and 4 years behind 
other states in meaningful legislation. I think in a way 
that's an advantage, because some states have passed bad 
bills, poorly written bills, ineffective bills, bills with 
no fiscal appropriations. I think you have the opportunity 
to pass the Rolls Royce bills. This packet of legislation, 
selected state legislation, has been comprised over the last 
couple of yea^j, by individuals in Washington, that we put 
together - the American Bar, the National Association of 
District Attorneys, Neva, different groups that have 
compared model legislation i n  states and made 
recommendations. And I want to talk about the areas here of 
children's legislation that could impact the future of your 
state. And I say consider this: those of you who are 
parents who love children have a vested interest. Those of 
you who don't have children, and really aren't concerned 
with children, but won't admit it publicly consider this:
80% of the convicted felons in federal prisons, by an F.B.I. 
survey, were physically or sexually abused as children. 75% 
of the violently mental ill in state institutions were 
physically or sexually assaulted as children. If you want 
to deal with the problem now, you won't have to pay later, 
because the 12 year old on the streets of Anchorage tonight, 
or the sexually or physically abused child in your schools 
today may become the rapist murderer in Alaska's future and 
you'll have to deal with that with a much larger 
appropriation and much bigger cells. So there's a way to 
break the chain, and that's by protecting children now, ind 
helping the victim, and stopping them from becoming the 
future criminal.

There are 13 areas - Missing Children; The state of Florida, 
Nev; Jersey, Kentucky, numerous states have created missing 
children's clearinghouses, and missing and u.identified dead 
clearinghouses. The state of Florida has an $87,000 
appropriation. They have a 24 hour toll-free hotline that 
any law enforcement agency or citizen can use to call the 
missing children's clearinghouse in Florida. By st_ e 
mandate they have a bulletin that they distribute to every 
school listing pictures of missing children, every law 
enforcement agency, every coroner throughout the state on a 
monthly basis. They do prevention programs and train other



law enforcement agencies throughout the state of Florid;, 
and Florida, along with numerous other states, have 
abolished the arbitrary waiting period and mandated that all 
reports of missing children be put into the national crime 
information computer immediately.

Sexual Abuse and Exploitation; Many states, including 
Kentucky, have wonderful sexploitation units to deal with 
the child as the victim. They're primarily comprised of a 
social worker, someone from the court, possibly someone as a 
guardian ad litum, someone from the district attorney's 
office, and someone from the law enforcement agency. They 
get to the problem immediately, they give the child some 
justice in the courtroom. They prepare the case, and they 
get conviction. I was speaking to your two representatives 
from your major lav; enforcements yesterday, and they said 
that because they are so back-logged there are pedophiles 
that have possibly as many as 20 suspected cases of sexual 
abuse of children on the streets right now because they feel 
they can't even get to investigate those cases for a month. 
So those people are walking around looking for new victims, 
possibly your children, within the system right now because 
of the inability of your exploitation units to deal with the 
problem of sexual and physical abuse in the state of Alaska.

Criminal Codes; Too complicated to get into right here and 
take up the time, but I give you this: criminal codes need 
to be upgraded constantly. Some of your criminal codes are 
excellent, some of them haven't been looked at in 10 years 
or so. You need to look at your criminal codes as i 
relates to statute of limitations for crimes against 
children, and penalties. You have some excellent penalties 
for repeat offenders in this state. I just came back from a 
big psychiatric convention where 20 psychologists and 
psychiatrists admitted that they had used everything from 
shock therapy to Deproprevara to try to treat the hard-core, 
repeat, fixated pedophile, and they all agreed conclusively 
that all they could recommend was incarceration or 
separation of the individuals from children. They said we 
have failed - they made the analogy - it's difficult to take 
a man that's a heterosexual, or a woman, and try to treat 
them for 5 or 6 years and ccnv: nee them that they enjoy sex 
with goats - that's about the 'iuccess that we've had with 
hard-core pedophiles.

Child in the Courtroom; Videotaping of children's 
testimony. Lots of states have passed lousy videotaoing 
bills. The videotaping is primarily to spare the child the 
trauma of being interviewed 16 and 17 times. We studied 2.0 
sexual assault cases in 20 states. The average continuance 
was 250 times. Some of these children don't get to their 
trial for 2 years. Some of them are interviewed 16, 17 
times. You take the child af' er the assault, put them 
behind a one-way mirror. You bring the defendant, the



defense counsel, the pediatrician, the social worker, the 
assistant district attorney, whomever you want there to 
witness it, and take the videotape of the child. Hold it, 
let the child psychologically repair until the time of 
trial. We are not suggesting the vide c  t ̂ ng be used in 
lieu of the 6th amendment rights of tne defendant of the 
accused to confront the accuser. Videotaping is shown 
during the trial so the jury can get an idea of what was in 
the child's mind when the assault was fresh. Children have 
a hard time remembering what day it was, especially if 
they're 6 or 7, what the date was, and defense attorneys 
treat children just as they do adults in the courtroom.
Now, what is the humane way to do it? Many states have 
ciosed-circuit monitoring, live television monitoring. Yes, 
the defendant should have the right to confront the accused. 
The child is put i another room with a live, ciosed-circuit 
monitor, and the defense is allowed to cross-examine the 
child. I make this analogy, and it was done by the National 
Association of District Attorneys. It happens we have only 
one woman here. Say that you were raped. I cross-examined 
you on the stand. 'le expect in the courtroom that I am 
allowed to ask you any detail, the most intimate detail of 
that sexual assault in a roomful of strangers. Imagine a 6 
year old child. I defy any man to come up here and relate 
to this room his most intimate sexual experience with his 
wife or girlfriend, his last one, detail by detail. I doubt 
if there's a man in the room who could do it. We expect 
children to do it in the courtroom. I think our treatment 
of them is barbaric. Competency of the witness; federal 
rules of evidence in any federal courtroom, criminal or 
civil, presume that every witness is competent. You car be 
a pathological liar and convicted murder and testify in a 
trial in Alaska as long as you're an adult. Do not leave it 
up to these archaic laws allowing the judge, a judge who may 
not have been to a continuing education seminar for 10 or 15 
years, to qualify a child witness. Children should be 
presumed competent. If they want to testify, let the jury 
decide whether they're telling the truth or not. Many small 
children may not be able to remember all the details, but 
they have no point of reference to fantasize or imagine 
sexual intercourse such as anal or oral intercourse.
Children are e<cellent witnesses when given the opportunity 
to testify. You should not throw it out of the courtroom by 
allowing a judge to qualify the competency of a child.

Protection of the Privacy of the Child Victim; 3 states have 
prohibited by misdemeanor penalty the media, electronic or 
print, from portraying or putting forward a picture or the 
name of a woman or a child in a sexual assault. It has been 
upheld in a 1975 Supreme Court decision, saying that states 
have the right by legislature, and not a violation of the 
1st amendment rights of the media, to prohibit the name or 
picture of the sexual assault victim being used in the 
media. It's tough enougn to get over sexual trauma, or



rape, without everyo.,3 * your neighborhood, at your job, in 
your school knowing that you were raped by a motorcycle gang 
and sodomized 27 times. That's not necessarv that we 
portray the names of the victims. It's a simple law that 
can be passed easily.

Education and Prevention; California has mandated $11 
million for prevention and education in the state of 
California. They have mandated that those pompous 
principals and board of supervisors who say that it borders 
too m- ’h on sex education, that psychologically approved 
progrc is to teach your children how to resist molesters and 
abductors are on the curriculum twice a year. I asked the 
entire Florida legislature ’ ow many of you parents have told 
vour children the private parts of their body are sacred to 
them alone, that they can resist molesters, if they are 
molested they can tell you and you will do something about
it. Three quarters of the Florida legislature stood up and
said they had never told their children. I said, case in 
point, it needs to be taught to all of Alaska's children, 
Latchkey, poor, white, red, native, black, rich or poor all 
need to know in a psychologically approved program how to 
resist mcxesters. We had one of those pc.npous principals 
who refused to use the program in south .’lorida. He had an 
8 year old girl raped on the school grounds. They had to 
remove her entire uterus. The parents sued them, the school 
board settled for $4 million out of court. That man will be 
regretting the rest of his life that he didn't have a
program in that school to teach that little girl how to
resist molesters and abductors. It's the obligation of the 
state to teach your children how to protect themselves.

Schools; Lists of missing children should be sent to 
schools on a monthly basis. In this state, you can't get 
into school unless you have proof of a small pox vaccine, 
but known pedophiles can register strange or abducted kids, 
or non-custodial parents can put their children in school as 
easy as I'm talking to you right now without any 
verification that those children belong to them.

Licensing and Criminal History; Many states have passed 
background checks. You have some pretty wimpy, weak 
background check bills before your legislature. Number one, 
you passed a voluntary background check bill. I talked to 
your law enforcement agencies. They said those agencies 
that have requested background checks, because of the lack 
of appropriation of funds and our inability to deal with it, 
we can't even process them for 6 months. So a child 
molester has at least a 6 month jump on Alaska to molest 
children before he's even checked. The states that have 
passed them have mandated that school teachers, day care 
center workers, Big Brothers, Boy Scout leaders, certain 
child protection, day center workers, and the day care 
center organizations and associations throughout the country



support this legislation because they would like to run 
background checks, they don't want to be sued by employing a 
molester. They mandate that the background check be taken 
oil a state and federal level. There is no fiscal 
appropriation to it - the person applying for the job must 
pay for the application. Question - is it a violation of 
civil liberties? In every state, including Alaska, there 
are at least 30 - 50, in some states 100 occupations that 
are mandated to have background checks. You cannot be a 
doctor, a lawyer, you cannot be a police officer, in 30 seme 
states you cannot be a hairdresser. You cannot be a groom. 
In any state that has paramutuel betting in this country, 
you cannot be a groom without a state and federal background 
check - you cannot rub down a horse. But in Alaska yen can 
be a <— ivicted child murderer or child molester and teach 
schc >r run a day care center. It's food for thought.

Most the people who work with children are not into
molesting children, but many people gravitate to it.
Florida had 300 sexual assaults of children by teachers - 
the first state to keep statistics. 37 of those teachers 
were convicted felons. One of them was a child murderer who 
was put on parole from Illinois after 11 years, 3 of them 
were child pornographers who set up a child pornography 
ring. Since Florida passed the background checks of 
teachers, sexual assaults of children have been reduced by 
500%. Florida and other states have sent a message: if 
you're a convicted child molester, don't come into ray state. 
Where do they go? Maybe to Alaska, I don't know.

Training for Youth System, Social Services and Criminal 
Justice Professionals; I n̂d many people believe that the 
real key to this whole issue is prevention awareness 
training. We need to train your District Attorneys. I 
spoke to your District Attorneys in Anchorage. They are so 
overworked, wish they were able to be trained in sexual 
assaults and physical abuse cases, wish they could get more 
convictions, wish that they had the benefit of outside 
expertise. That needs to be mandated. Law enforcement 
needs contirua! training. Law enforcement will readily 
admit, and candidly admit, that they know very little about 
dealing with the child victim in the courtroom. That needs 
to be mandated and monies need to be spent as a relation to 
that.

Treatment and Rehabilitation of the Child Victim; Most 
states, of course, pay for rehabilitation or psychological 
counseling of the convicted perpetrator. Many states ha'’e 
allocated that the perpetrator reimburse the child, 
reimburse the victim, pay for the psychological counseling. 
Parents spend upwarcis of tens of thousands of dollars to try 
to treat their children out of their own pockets for 
psychological counseling.



Court-Appointed Special Advocates; That may be the only 
help of the child until we do change the system. In some 
states it has to be an attorney, in other states it's a 
qualified individual who is appointed by the court to 
liaison between the social worker, who may not know what 
they're doing, or be suffering from burn-out because they're 
handling 75 cases, between the lav; enforcement officer who's 
frustrated and wants to choke the D.A., or doesn't show up 
for 2 hearings, the D.A. who says I just got out of law 
school and I've got 45 cases and I want to plea-bargain this 
one. The parents are saying, "The child wants justice, we 
want to prosecute." That court-appointed special advocate 
acts for liaison in the system and gives that child some 
odds in our unfair criminal justice system. And they're are 
federal funds that will match what you allocate in this 
utate for court-appointed special advocates programs, and 
for background checks of day care center workers - there are 
matching federal funds for that.

Parental Kidnapping; it needs to be a felony intra-state 
because some parents know that once they cross the state 
line they can be pursued u y the F.B.I. as a felony, but they 
can stay within the borders of certain states and hide out, 
and that parent has no recourse. I don't know how many 
destroyed, heartbroken parents I talked to ir the two days I 
was here, that are victims of non-custodial p irental 
abduction that the law enforcement agencies ; re so 
overworked that will even barely talk to them.

Child Pornography and Child Prostitution; Those statutes 
need to be upgraded. Don't get caught in the bind of 
lumping child pornography with adult pornography - it's 
apples and oranges. Children are not allowed by federal 
statutes or any state statutes to be used in child 
pornography. You need to look at some of your statutes as 
it relates to commercial distribution. Many pedophiles 
never sell the child pornography. They're collectors and 
they exchange it without any exchange. Many that we have 
caught have kept diaries, and Polaroid pictures. The man 
who was just caught in Rhode Island with the little boy who 
happened to be in the NCIC, and we got back, was a long-time 
collector of child pornography. In certain states you can't 
prosecute pedophiles for just commercial distribution. In 
certain states they don't allow you to prosecute because you 
can't determine the age of the child. In many states they 
have passed rules where experts are allowed to testified in 
the trial, determining the age of the child - that it is 
12-year-old boy that may look like he's 16. It is a 
14-year-old girl that looks like she's 18, by expert 
testimony, and you can get some of the child pornographers. 
Child prostitution statutes are complicated. There's a 
whole 3-page section in this book telling you how to upgrade 
your child prostitution statutes.



Those are some of the areas of protection that you need to 
do for Alaska's children. I think you have a good 
opportunity here to leave a lasting monument to your 
children. I know that I've heard a lot of rhetoric here 
about the children of Alaska being the future, or oil being 
the future. I really think the children of Alaska are the 
future, because without those well-intended, well brought up 
children, we won't have an oil future, or a mining future, 
or whatever. I don't live in this ,’tate, I don't vote in 
this state, my children won't be raised in this state, but 
your children will. I believe that what I have learned is 
that law is permanent. You can impact the future of Alaska 
by what you pass this session. You can force agencies that 
don't want to respond to the problem of child molestation, 
abduction, missing children, to respond. And you can 
empower and give money to agencies that want to, that need 
just a few more dollars, just need a little bit of 
direction. I think you can tip the scales for your children 
in Alaska. I'll be glad to work with you, I've come back 
into many states to testify, we havt a full-time legislative 
person at the National Center for Missing and Exploited 
Children by the name of Janet Kossett. We review bills from 
every state. We say what you've left out. We tell you what 
we think you should put in. We tell you what wording you 
need to do. It's a bi-partisan issue - this is wonderful to 
see people of both parties, both houses, here thinking about 
this. Children's legis.^tion traditionally moves very 
slowly through legislatures, because there are $150,000 a 
year paid oil lobbyists' :i'nking you up to get the bills 
out. People say, well it's in somebody else's committee. I 
would hope because of your concern and your overture that 
you would monitor these bills and see they don't get caught 
in that long, tedious process of getting something onto the 
flDor. And I think there's a tremendous amount of community 
awareness and support from the people I've met in the state 
of Alaska who've said we want to see some changes. And I 
know you're ready to make the changes, and I just look 
forward to working with you, and I appreciate the time you 
gave me today.
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Foreword
Each year in this country hundreds of thousands of children disappear, and thousands 
more become the victims of criminal and sexual exploitation. Our efforts to prevent 
crimes against children and to treat cases of child victimization have not been ade­
quate to assure the safety and protection of all children.

There has been an urgent demand from all walks of American life that initiatives 
be undertaken to address the problem of missing and exploited children. Effective 
legislation at the state level will have a dramatic impact on our society’s ability to 
prevent crimes against children and to deal with the child victim of abduction or ex­
ploitation.

Is Your State Legislation Adequate?
The professionals who deal with cases of missing and exploited children have learned 
that it is critical that methods for dealing with child victimization be updated and 
improved. New programs are desperately needed to educate children and their fami­
lies on prevention techniques. We have made good progress, but in every state we can 
do more to protect our children.

Some states have passed laws to meet the growing need for comprehensive legis­
lation to address the issue of child victimization. Some state codes, however, remain 
seriously deficient in provisions protecting children. There is a critical need for state 
and local agencies to share information about the most effective and innovative child 
protection programs, many of which were made law in 1984.

By comparing the examr'.es of legislation in this book with your own state code, 
you will be able to see wher, your statutes may need improvement. Each state, how­
ever, has its own system, tor criminal, youth, and social services. Users of this selec­
tion should recogni". that existing legislation serves a particular jurisdiction and that 
the examples ? .a model legislation must be modified to meet each state's special 
needs.

The National Center for Missing and Exploited Children
T'te National Center for Missing and Exploited Children, in cooperative agreement 
with the U.S. Department of Justice, was chartered as a clearinghouse of information 
?.nd a'sistance on the issues of missing children and the criminal and sexual exploita- 
:ion of children. The Center’s staff is made up of professionals and experts trained in 
the treatment of missing and exploited children.

The Center has received thousands of letters and calls from governors, legisla­
tors, concerned organizations, and citizens requesting information about legislative 
measures that can be taken to protect our children. To develop this legislation pack­
age, the Center obtained copies of the existing effective state legislation and then ana­
lyzed and summarized it. In instances where there is no legislation addressing a cer­
tain child protection issue, this package includes basic principles or models for 
guidance.
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The professionals who screened and analyzed this legislation constitute a multi­
disciplinary team of attorneys, prosecutors, youth service providers, child advocates, 
law-enforcement officers, and others interested in the welfare and protection of 
children.

The Purpose of This Selection of State Legislation
This information package is designed to highlight some of the most effective state laws 
that concern child victimization. It is a resource intended for use by state legislators, 
governors, and state officials as well as all citizens concerned about protecting 
children.

This legislation package is not comprehensive. For example, it does not include 
any statistical data, nor does it cover all child protecti :: issues or all existing state 
legislation in these areas. Rather, it contains a sampling of varied legislation from a 
number of states around the country. The samples chosen demonstrate how the com­
plex issues of missing and exploited children are treated most effectively in each state.

How You Can Contribute
The National Center for Missing and Exploited Children will be expanding this legis­
lation package as more information becomes available. We urge you to submit any 
information you may have about child protection issues and actions. Even if only a 
small part of the legislation seems new or worthwhile, please send it to the Center. We 
intend to act as a central resource in this area and would greatly appreciate any and all 
contributions.
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A Message to the Citizen
There are a number of different ways in which you can be instrumental in effecting 
new laws in your state. The most common approach is to contact your state represen­
tatives or state senators and explain what provisions you feel are needed. Give them a 
copy of this selection of state laws. If they support the concepts in the laws, they will 
introduce a bill in your state legislature.

A second approach is to contact your governor, who can. in many instances, 
initiate legislation. Even when your state representative is introducing a bill, it is help­
ful to secure the backi.tg of the governor. Remember, the governor is definitely in a 
position to influence legislation.

No matter which approach you take, though, it is wise to solicit e support of 
community organizations and local interest groups. You may want to organize a meet­
ing between your state representatives and senators and those individuals and organi­
zations that are working for the safety and protection of children.

Getting a bill through the state legislature is not a mystery. A few general rules 
apply. You should contact elected representatives from both sides of the legislature if 
your state has a two-part legislature. It is also wise to contact member® of both parties: 
Laws to protect children should transcend party affiliation. In addition, bills that are 
cosponsored and have bipartisan support are the most likely to succeed.

Finally, you should make an effort to track the bill througnout the legislative 
process. Citizens can attend hearings, assess the bill's problems, and lobby for its 
passage by contacting state representatives who seem undecided about the issue. Fur­
thermore. some states have provisions that allow citizens to comment directly 011 pend­
ing bills.
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1. Missing Children
The problem of missing children is one of the most pressing concerns in our country 
today. While no one is sure of the exact numbers, it is estimated that at least 1,500,000 
children are missing from their homes each year, many of whom end up abused or 
even victims of homicide.

The U.S. Congress highlighted this problem and took important steps to resolve 
it by passing the Missing Children Act in 1982 and, later, the Missing Children Assis­
tance Act in 1984. Establishment of the National Center for Missing and Exploited 
Children is another example of the federal government's commitment to solving the 
problem of missing and exploited children.

Much more can be done on the state level, however. Comprehensive state legisla­
tion is critically needed to address the particular needs of missing and exploited chil­
dren and to help solve problems that are unique to the state level.

State Boards and Clearinghouses
Several states have enacted important legislation to address the problem of missing 
and criminally or sexually exploited children. Such legislation includes creating a state  
board or com m ission with a variety of responsibilities, or establishing a clearinghouse  
or central registry for the state.

Kentucky The State of Kentucky (1984, H.B. 486) recently enacted comprehensive 
legislation addressing the problem of missing and exploited children in the state. The 
Kentucky statute creates a special state child abuse and exploitation prevention board 
within the office of the attorney general that does the following:

1. Coordinates and exchanges information on prevention programs.

2. Prov:des educational ar.d public information seminars on prevention of child 
sexual abuse and exploitation.

3. Encourages the development of community prevention programs.

4. Recommends to the governor and the state assembly changes in state pro­
grams and policies tha:: will reduce the problem of child sexual abuse and 
exploitation.

5. Provides prevention services to children and parents or guardians.

6. Authorizes a trust fund ar a resource for a private nonprofit or public organi­
zation to develop or operate a prevention program.

7. Funds local task forces.

One of the most important provisions of the Kentucky statute is the creation of a 
state clearinghouse on missing children. Kentucky established a Kentucky Missing 
Child Information Center that serves as a central repository, or clearinghouse, of in­
formation about Kentucky children believed to be missing and children from other 
states believed to be located in Kentucky. The Missing Child Information Center is 
required to issue flyers with descriptive information about these children. And. a very 
important provision of this law is that within 24 hours after completing a missing chil­
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dren report, the local law-enforcement agency is required to send the report to the 
Kentucky Missing Child Information Center and, from there, to the National Crime 
Information Center computer at the FBI.

The provisions of the Kentucky legislation or. this state board appear on pages
4-7.

1

New Jersey Like Kentucky, the State of New Jersey <1 984, Com. Sub. A. 1121, 1647) 
recently established a State Commission on Missing Persons. This Commission is 
mandated to provide state action plans and guidance for future legislation to address 
the problem of missing and exploited children. The New Jersey statute also establishes 
a Missing Persons Unit in the Department of Law and Public Safety, which does the 
following:

1. Coordinates, files, and investigates all missing children cases in the state and 
creates a central office on missing children.

2. Collects and maintains data on missing children and unidentified bodies in 
New Jersey and throughout the United States.

J. Coordinates with other states and with the federal government in investigat­
ing cases of missing children and unidentified bodies.

4. Provides special training to law-enforcement officers and medical examiners 
to help them handle cases of missing chiidren and unidentified bodies.

Illinois The State of Illinois (1984. S.B. lo55) has also passed comprehensive legisla­
tion addressing the problem of missing and exploited children. The Illinois legislation 
established local units that do the following:

1. Establish a data system to collect and disseminate information that can assist 
agencies in recovering missing children.

2. Require law-enforcement agencies to furnish to the Department of Law En­
forcement any information relating to sex crimes in their areas.

3. Set up education and prevention programs and provide prevention guidelines 
for children,

Florida, Kansas, and .Minnesota Both Florida (§937.033) and Kansas 11984. S.B. S03) 
have established clearinghouses that allow parents to report cases of missing children to 
a central file. Florida has created a Missing Children Information Clearinghouse within 
the Department of Law Enforcement. The clearinghouse is a centralized file of informa­
tion on missing children that allows any parent, guardian, or legal custodian to submit a 
missing chiidren report. It requires all state and local law-enforcement agencies to sub­
mit a missing children report to the clearinghouse— information which is then transmit­
ted to the National Crime Information Center of the FBI. Florida has also set up a 
statewide 1-800 telephone line to receive reports on missing children.

The clearinghouse maintained by the State of Kansas allows for the comparison of 
reports of unidentified deceased persons with reports of missing children. In addition, 
the Kansas statute mandates that any law-enforcement agency that fails to make reports 
of missing children is liable to pay a civil penalty.

The State of Minnesota M984, H.F. 1428) has placed the responsibility -\pon 
the Commissioner of Public Safety to perform a variety of sendees, including the 
following:

1. Compiling annual statistics on the number of missing children.

2. Developing recommendations for better reporting and use of computer sys­
tems,

3. Providing the necessary equipment for the use of the National Crime Informa­
tion Center by all local law-enforcement age icies.
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Unidentified Deceased Persons
In addition to clearinghouses, there is a great need for state legislation to address the 
problem of u n id en tified  deceased p erso n s. These are people, many of whom are chil­
dren. who are buried nameless in "John Doe" or "Jane Doe" graves each year.

The Missing Children Act. mentioned above, provides for a nationwide system 
to identify deceased persons. As a result, the FBI established an extremely sophisti­
cated and comprehensive tracking system both for missing persons and for the uni­
dentified dead. The section of the FBI that houses this operation is called the National 
Crime Information Center (NCIC). Each year the Center locates thousands of missing 
children and has also begun to identify deceased individuals who were buried as un­
knowns. It is critical thar the federal systems have the support of each state.

Several states have enacted legislation to set up centralized file of information 
crucial to identifying missing and deceased persons. The state file operates on the 
same principle as the National Crime Information Center computer. The reason for 
having such a file at the state level, however, is to ensure that all state and local agen­
cies participate in this important program. The National Crime Information Center is 
an excellent resource, but states and communities must be required to use it. by state 
legislative mandate.

California (§11113. Ill 14). Michigan (ll)S0, S.B. 961), and Georgia (Act 980) 
provide that dental records and other descriptive information on missing children be 
collected at the state level. In addition, the medical examiners and coroners in those 
states are required to report descriptive information concerning deceased persons who 
remain unidentified. This informarion is then correlated with the missing children 
information. State law. in addition, should require that this information be forwarded 
to the NCIC national files on missing or deceased individuals.

Eliminating Waiting Periods
A continuing problem with missing children cases is that official action is sometimes 
delayed because of 24-. 48-. or "2-hour waiting periods before an investigation is un­
dertaken. As a result, precious hours are lost— often the most important hours in the 
investigation. Because of the critical nature of the first few hours of an investigation, 
some states, such as Iowa (1984. S.F. 517) and Kentucky (1984. H.B. 486). require 
prompt reporting and investigating procedures. Following is an excerpt from the Iowa 
legislation:

Sec. ' .wport on a Missing Person
1. m law enforcement agency in which a complaint of a missing person 

has been filed shall prepare, as soon as practicable, a report on a missing 
person. That report shall include, but is not limited to. the following:
a. All information contained in the complaint on a missing person.
b. All information or evidence gathered by a preliminary investigation, if 

one was made.
c. A statement, by the law enforcement officer in charge, setting forth 

tnat officer's assessment of the case based upon all evidence and information 
received.
d. An explanation of the next steps to be taken kv the law enforcement 

agency fil:.-;,« the report.
Sec. 4. ; semination of Report. Upon completion of the report, a copy 

of the report shall be forwarded to:
1. All law enforcement agencies having jurisdiction of the location in 

which the missing person lives or was last seen.
2. All law enforcement agencies considered to be potentially involved by 

the law enforcement agency filing the report.
3. All law enforcement agencies which the complainant requests the re­

port to be sent to. if the request is reasonable in light of the information 
contained in the report.
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•J. Any law enforcement agency req. jsting a copy of the missing person 
report.

Requiring Data Entry into the National Computer
Nationwide surveys indicate that not all law-enforcement agencies regularly relay de­
scriptive information about missing children to the appropriate state agency or enter it 
into the National Crime Information Center (NCIC) computer operated bv the F3I. 
Such data entry into the NCIC computer ;s critical to ensure an effective nationwide 
distribution of information on a missing child and to compare missing children data 
with the records of the unidentified dead.

Both Texas (1983. H.B. 2333) and Minnesota 11984, H.F. 1428) have mandated 
that appropriate information about missing persons be shared promptly with the FBI 
National Crime Information Center computer. Minnesota requires that law-enforce­
ment agencies, after a preliminary investigation, immediately enter descriptive infor­
mation on missing children into the NCIC computer and also requires prompt notifi­
cation to NCIC when the child is located. Following is an excerpt from the Minnesota 
legislation:

Sec. 3. (29*40.531
Subdivision i. Upon receiving a report of a child believed to be missing, a 

law enforcement agency shall conduct a preliminary investigation to deter­
mine whether the child is missing, if the child is determined to be missing, 
the agency shall immediately enter identifying and descriptive information 
about the child through the CHS into the NCIC computer. Law enforcement 
agencies having direct access to the CJIS and the NCIC computer shall enter 
and retrieve the data directly and shail cooperate in the entry and retrieval of 
data on behalf of law enforcement agencies .vhich do not have direct access 
to the systems.
Subd. 2. Immediately after a missing child is located, the law enforce­

ment agency which located or returned the missing child shall notify the law- 
enforcement agency having jurisdiction over investigation, and that 
agency shall cancel the entry from the NCIC computer.

The Texas legislation also requires that every law-enforcement ager.cv provide to 
the FBI any information that would assist in locating and identifying missing children.

Kentucky Legislation
Following are sections of the Kentucky legislation referred to in the text.

(H.B. 486)
ACT relating to sexually abused, missing and exploited chi.dren. includ­

ing those persons who commit offenses relating thereto.
Be it enacted bv the General Assembly of the Commonwealth of Kentucky:
SECT’ON I.’ A NEW SECTION OF KRS CHAPTER 15 IS CREATED 

TO READ AS FOLLOWS:
(1) As used in Section 1 through 9 of this Act:
(a) "Child" means a person under eighteen (13) years of age;
(b) "Child sexual abuse and exploitation" means harm to a child's health 

or welfare by any person, responsible or not for the child's health or welfare, 
which harm occurs or is threatened through nonaccidentai sexual contact 
which includes violations of KRS 510.040 to 510.150, 530.020. 530.CO. 
531.310. 531.320 and 53l.3~0;
(c) "Local task force" means an organization which meets the criteria de­

scribed in Section 9 of this Act:
id) "State board" means the state child sexual abuse and exploitation 

prevention board created in Section 3 of this Act:
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(e) "Prevention program" means a system of direct provision of child sex­
ual abuse and exploitation prevention services to a child, parent, or guard­
ian, but shall not include research programs related to prevention of child 
sexual abuse and exploitation: and
(f) "Trust fund" means the child victims' trust fund established in the 

office of the state treasurer.
SECTION 2. A NEW SECTION OF KRS CHAPTER 15 IS CREATED 

TO READ AS FOLLOWS:
(1) The state child sexual abuse and exploitation prevention board is cre­

ated as an autonomous agency within the office of the attorney general.
(2) The state board may appoint an executive director of the state board 

to exercise the powers and earn out the duties of the state board.
SECTION 3. A NEW SECTION OF KRS CHAPTER 15 IS CREATED 

TO READ AS FOLLOWS:
(1) The state board shall be composed of the following members:
(a) The secretary of the human resources cabinet, the secretary of finance 

and administration cabinet, the superintendent of public instruction, the 
commissioner of the state police, and die attorney general, or designees au­
thorized to speak on their behalf: and
(b) Ten (10) public members appointed by the governor. It is recom­

mended that, as a group, the public members shall demonstrate knowledge 
in the area of child sexual abuse and exploitation prevention: shall be repre­
sentative of the demographic composition of this state: and, to the extent 
practicable, shall be representative ot all the following categories: parents, 
school administrators, law enforcement, the religicas community, the legal 
community, the medical community, professional providers of child sexual 
abuse and exploitation prevention services, and volunteers in child sexual 
abuse and exploitation prevention services
(2) The term of each public member shall be three (3) years, except that 

of the public members first appointed, three (3) shall serve fur three (3) 
years, three (3) for two (2) years, and four (4) for one (1) year. A public 
member shall not serve more than two (2) consecutive terms whether partial 
or full. A vacancy shall be filled for the balance of the unexpired term in the 
same manner as the original appointment.
(3' The attorney general snail serve as chairman or designate a chairper­

son of the state board in which case the chairperson shall serve in that posi­
tion at the pleasure of the attorney general. The state board may elect other 
officers and committees as it considers appropriate.
(4) There shall be no per diem compensation; however, the schedule for 

reimbursement of expenses for the public members of the state board shall 
be the same as for state employes. The reimbursement, executive director 
and staff salaries, and all actual and necessary operating expenses of the 
state board shall be paid from the trust fund, pursuant to an authorization 
as provided in Section 8 of this Act.
SECTION 4. A NF.W SECTION OF KRS CHAPTER 15 IS CREATED 

TO READ AS FOLLOWS:
(1) The business which the state performs shall be conducted at a public 

meeting of the state board held in compliance with the open meetings act.
(2) A wr'"' pared, owned, used, in the possession of. or retained by 

the state b > .• .he performance in an official function shall be made 
available ti olic in compliance with the open records act.
ShCTIC ,i NEW SECTION OF KRS CHAPTER 15 IS CREATED 

TO READ AS FOLLOWS:
(1) The state board shall do all of the following:
(a) Meet not less than twice annually at the call of the chairperson;
(to) One (1) year after the original appointmen. of the state board, and 

biennially thereafter, develop a state plan for the distribution of funds from 
the trust fund. In c veloping the plan, the state board shall review already 
existing prevention programs. The plan shall assure that an equal -'ppertu- 
nity exists for establishment of prevention programs and receipt of trust 
fund money among all geographic area-, in this state. The plan shall be 
transmitted to the clerk of the house of representatives, to the clerk of the 
senate, and to the governor;



(c) Provide for the coordination and exchange of information on the es­
tablishment and maintenance of prevention programs:
(d) Develop and publicize criteria for the receipt of trust fund money by 

eligible local task forces and eligible prevention programs:
(e) Review, approve, and monitor the expenditure of trust fund money by 

local task forces and prevention programs:
(f) Provide statewide educational and public informational seminars for 

the purpose of developing appropriate public awareness regarding the pre­
vention of child sexual abuse and exploitation; encourage professional per­
sons and groups to recognize and deal with prevention of child sexual abuse 
and exploitation: encourage and coordinate the development of local task 
forces; make information about the prevention of child sexual abuse and 
exploitation available to the public and organizations and agencies which 
deal with problems of child sexual abuse and exploitation: and encourage 
the development of community prevention programs; and
(g) Establish a procedure for an annual, internal evaluation of the func­

tions. responsibilities, and performance of the state board. In a year in 
which the biennial state plan is prepared, the evaluation shall be coordi­
nated with the preparation of the state plan.
(2) The state board may enter into contracts with public or private agen­

cies to fulfill the requirements of this section. The state board shall utilize 
existing state resources and staff of participating departments whenever 
practicable.
SECTION o. A NEW SECTION OF KRS CHAPTER IS IS CREATED 

TO READ AS FOLLOWS:
The state board may recommend to the governor and the general assembly 

changes in state programs, statutes, policies, budgets, and standards which 
will reduce the problem of child sexual abuse and exploitation, improve co­
ordination among state agencies that provide prevention services and im­
prove the condition of children and parents or guardians who are in need of 
prevention proeram services.
SECTION 7~ A NEW SECTION OF KRS CHAPTER 15 IS CREATED 

TO READ AS FOLLOWS:
The state board may accept federal funds granted by the Congress or exec­

utive order for the purposes of this Act as well as gifts and donations from 
individuals, private organizations, or foundations. All funds received in the 
manner described in this section shall be transmitted to the state treasurer 
for deposit in the trust fund, and snail be made available for expenditure as 
appropriated bv the general assemblv.
SECTION 8.' A NEW SECTION OF KRS CHAPTER 15 IS CREATED 

TO READ AS FOLLOWS:
(1) The state board may authorize the disbursement of available money 

from the trust fund, upon legislative appropriations, for exclusively the fol­
lowing purposes, which are listed in the order of preference for expenditure:
(a) To fund a private nonprofit or public organization in the development 

or operation of a prevention program if at least all of the following conditions 
are met:
1. The appropriate local task force has reviewed and approved the pro­

gram. This subparagraph does not apply if a local task force does not exist 
for the geographic area to be served by the program:
2. The organization demonstrates an ability to match through money fifty 

percent (50%) of the amount of any trust fund money received:
3. The organization demonstrates a willingness and ability to provide pro­

gram models and consultation ro organizations and communities regarding 
program deve!opmenr and maintenance; and
4. Other iditions that the state board may deem appropriate.
(b) To fui ocal task forces: and
(c) To fund the state board created in Section 2 of this Act for the actual 

and necessary operating expenses that the board incurs in performing its 
duties.
(2) Authorizations for disbursement of trust fund money under subsec­

tion (l)(c) of this section shall be kept at a minimum in furtherance of the 
primary purpose of the trust fund which is to disburse money under subsec­



tions (l)(a) and (b) of this section to encourage the direct provision of ser­
vices to prevent child abuse and exploitation.
SECTION 9. A NEW SECTION OF KRS CHAPTER 15 IS CREATED 

TO READ AS FOLLOWS:
In making grams to a local task force, the state board shall consider the 

degree to which the local task force meets the following criteria:
(1) Has as its primary purpose the development and facilitation of a col­

laborative community prevention program in a specific geographical area. 
The prevention program shall utilize trained volunteers and existing com­
munity resources wherever practicable;
(2) Is comprised of local law enforcement and social services representa­

tives and does not exclude any organization or person that the state board 
deems necessary:
(3) Demonstrates a willingness and ability to provide prevention program 

models and consultation to organizations and communities regarding pre­
vention program development and maintenance:
(4) Demonstrates an ability to match through money fifty percent (50%) 

of the amount of any trust fund money received. The amount and types of in- 
kind services are subject to the approval of the state board: and
(5) Other criteria that the state board deems appropriate.

SECTION II. A NEW SECTION OF KRS CHAPTER 17 IS CREATED 
TO READ AS FOLLOWS:
(1) The justice cabinet shall establish within the cabinet a "Kentucky 

Missing Child Informal «n Center," which shall serve as a central repository 
of and clearinghouse for information about Kentucky children believed to be 
missing and children from other states believed to be missing in Kentucky.
(2) The cabinet shall provide the missing child information center with 

computer equipment and a computer program which shall list and be capa­
ble of immediately retrieving the name and complete description of any 
missing Kentucky child referred to in subsection (1) of this section.
(3) The cabinet shall design the computer program so as to accept and 

generate complete information on a missing child, which information shall 
be retrievable by the child's name and date of birth, social security number, 
fingerprint classification, any number of physical descriptions, including 
hair and eye color and body marks, and known associates and locations.
(4) Only law enforcement agencies shall be authorized to order missing 

child information entered into or retrieved from the missing child informa­
tion center computer, except that a parent or guardian mav o’-'Lz. from the 
state police information on his or her child to be entered or retrieved when 
another law enforcement agency has refused to enter or retrieve such missing 
child information.
(5) The cabinet, through the Kentucky missing child information center, 

shall regularly issue flyers containing physical and situational descriptions of 
missing children when requested by a law enforcemt. lgency or when de­
termined by the cabinet.
(6) For purposes of this Act, child shall mean any person under eighteen 

(18) years of age or any person certified or known to be mentally incompetent 
or disabled.
(7) A complete written report shall be issued annually by the cabinet, 

which report shall include statistical information on the numbers of missing 
children entered oc the computer and located and recommendations for 
more accurate and timely repons and better usage of the computer.
(8) The cabinet may issue regulations in conformance with this section 

which provide for the orderly receipt of missing child information and re­
quests for retrieval of missing child information.
(9) The Kentucky state police and each city, county, and urban county 

police depanment and each sheriff’s office shall fingerprint children without 
charge on forms provided by the cabinet. The completed fingerprint forms 
shall be delivered to the child’s parent or guardian and no copy of the finger­
print form shall be retained by the police department or sheriff’s office.



SECTION 12. A NEW SECTION OF KRS CHAPTER 17 IS CREATED 
TO READ AS FOLLOWS:
(1) Upon notification by a parent or guardian that a child is missing, the 

law enforcement agency receiving notification shall immediately complete a 
missing person's report in a form prescribed by the justice cabinet and which 
shall include such information as the cabinet deems necessary for the identi­
fication of the missing child, including the child's physical description, last 
known location and known associates.
(2) Within twenty-four (24) hours after completion of the missing per­

son's report form, the law enforcement agency shall transmit the report for 
inclusion within the Kentucky missing child information center computer 
and shall cause the report to be entered into the national crime information 
center computer.
(3) Within rwenty-four (24) hours thereafter, the law enforcement agency 

shall investigate the report, shall inform all appropriate law enforcement of­
ficers of the existence of the missing child report, and shall communicate the 
report to every other law enforcement agency having jurisdiction in the area.
(4) Within rwenty-four i24) hours after a missing child is located and re­

turned to his parent, guardian or to the state, if a ward of the state, the law 
enforcement agency which found or returned the missing child shall notify 
both the missing child information center and the national crime nforma- 
tion center of that fact.



2. Sexual Abuse and Exploitation
The National Center for Missing and Exploited Children is chartered to address the 
problem of children who are criminally or sexually exploited, which includes child 
molestation, child prostitution, and child pornography. State legislation can be effec­
tively used to improve many laws regarding the treatment of criminally or sexually 
exploited children. The state legislation referred to in this section has proved highly 
successful in addressing the problems of exploited children. (See also "Child Pornog­
raphy and Child Prostitution." pages 45-47.)

Reporting and Investigating Cases of Child Sexual Exploitation
Who Must Report? In order to ensure that all cases of child abuse or exploitation are 
indeed reported, some states include a broad category of citizens who are required to 
report.

The State of Delaware (§16-903) has mandated that reports are required from 
physicians, persons in the healing arts, school employees, social workers, psycholo­
gists, medical examiners, and any other p erso n .

The State of Kentucky (§199.335) requires repons from many of the same pro­
fessions as the Delaware statute and adds childcare personnel as well. Virginia (§63.1 • 
248.3) specifies social workers, nurses, proba:ion officers, mental health profession­
als, and law-enforcement officers as well. Both the Delaware and Kentucky laws are 
significant because they include the words o r a * y  other person to include all citizens in 
general. It is not appropriate, however, to penalize citizens in the same way that pro­
fessionals are penalized for failure to report.

North Carolina (§7A-543) requires "any persc:: or institution that has cause to 
suspect that any juvenile is abused or neglected" to repui.' such cases. South Dakota 
(§26-10-11) specifically requires abuse reports by hospital and school personnel and 
notification of the officials in charge. An excerpt from the South Dakota statute 
follows:

26-10-11. Child abuse repors by hospital personnel—-Failure as misde­
meanor— Written policy required as to reporting. When the attendance of 
any person under §26-10-10 with respect to a child is pursuant to the perfor­
mance of services as a member of a staff of a hospital or similar institution, 
such person shall, in addition to the report required by §26-’0-10. forthwith 
notify the person in charge of the institution or his designated delegate, who 
shall report or cause reports to be made in accordance with the provisions of 
§26-10-12. Ary such person in charge or delegate who knowingly and inten­
tionally fails to make a report required of him is guilty of a Class 1 misde­
meanor. Each hospital or similar institution shall have a written policy on 
reporting of child abuse and neglect.
26-10-11.1. Child abuse repons by school personnel— Failure as misde­

meanor— Written policy required as to reporting. When the presence of any 
person under §26-10-10 is pursuant to the performance of services as a 
teacher, school nurse, school counselor, school official or administrator, 
such person shall, in addition to the repon required by §26-10-10, notify the 
school principal or school superintendent or his designate who shall repcn 
or cause repons to be made in accordance with the provisions of §26-10-12.
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Any such school principal or superintendent or their delegate, who know­
ingly and intentionally fails to make a report required of htm is guilty of a 
Class 1 misdemeanor. Each school district shail have a written school district 
policy on reporttng of child abuse and neglect.

What Kinds of Abuse Must Be Reported? It is critical that state legislation require 
that cases of se xu a l assault and exp loitation be included in the definition of child 
abuse. The State of Delaware (§16-903) defines child abuse and neglect to include 
physical :njury or mental and emotional injury’ resulting from abuse, neglect, sexual 
abuse, or exploitation. This definition of child abuse includes e xp lo ita tio n— which 
would encompass sexual exploitation, as in child pornography. Therefore, in Dela­
ware. child pornography would constitute child abuse even though the child was not 
physically harmed or even touched. Louisiana (1984. H.B. 1206) recently enacted leg­
islation that includes sexual exploitation in the definition of abuse. It is critical that 
sexual abuse and exploitation be subject to abuse reporting requirements.

To Whom Are the Reports Made? Many communities have had difficulties in han­
dling cases of child sexual assault because not all the appropriate agencies are noti­
fied. The District of Columbia (§6-2102) provides that, upon receipt of a report, the 
social services division immediately inform the police. Following is an excerpt from the 
District of Columbia statute:

5 o-2102 Handling of reports— Bv Division.
(a) Upon the receipt of an oral report, the Division shall immediately in­

form the police of the contents of the report, if it alleges a child is or may 
have been an abused child.

Some states, such as iNew Mexico (§32-1-15), n ire that the report be made to 
the proper social services agency or to the local district attorney. The State of Ken­
tucky (§199.335) mandates that the person making the report also make an oral report 
to a law-enforcement agency.

The State of Florida (1984, Com. Sub., H.B. 988) has taker; important action to 
ensure that reports of child abuse or neglect by school employees be immediately re­
ported to the school board itself. In additon. Florida requires that the Social Services 
Department make a full written report to the local prosecutor within three days of 
receiving the oral report.

Sharing Information Among Agencies Law-enforcement and social vendee agencies 
are often unable or are not required to share inform ation about cases of child exploita­
tion. Kentucky (§199.335) has solved this problem by mandating that social service 
agencies report cases of child abuse to other medical, psychological, social sendee, or 
law-enforcement agencies. Florida (1984. Com. Sub., H.B. 988) requires a joint crimi­
nal investigation conducted by both law-enforcement authorities and social service 
agencies in cases involving sexual assault, abuse, or death of a ciild.

Temporary Protection for the Child Simply because a case of ch.Id abuse or exploita­
tion has been reported does not mean that the child is not still in grave danger. The 
State of Alabama t §26-14-6) addressed this problem by ensuring tem porary p rotection  
for the child. In Alabama, in a case of child abuse, a law-enforcement officer, state or 
county employee, hospital official, or physician may keep the child in his or her cus­
tody without the consent of the parent or guardian. The State of Kentucky (§199.335) 
allows similar procedures for hospitals and physicians.

Kentucky’s legislation also allows for a search warrant to be issued if there is 
cause to suspect child abuse or neglect. If the child is indeed in danger, he or she may 
be removed by a police officer. Following is an excerpt frorn the Kentucky statute:

(4) A search warrant shall be issued upon a showing of probable cause 
that a child is being abused or neglected. If. pursuant to a search under a



warrant a child is discovered and appearc to be in imminent danger, the 
child may be removed by the local law enforcement officer. In the event a 
child who is in a hospital or under the immediate care of a physician appears 
to be in such certain danger of injury or death if he is returned to the persons 
having custody of him, the physician or hospital administrator may hold a 
child in the physician's office or the hospital without court order provided 
that an attempt is made to obtain such court order at the earliest practicable 
time not to exceed seventy-two (72) hours. Any appropriate law enforcement 
officer may take a child into protective custody and may hold that child in 
protective custody without the consent of the parent o'; other person respon­
sible for such child, if the officer has reasonable cause to belie-»that there 
exists an imminent danger to the child's life or health.

Protecting Individuals or Institutions That Report Many cases of child abuse may go 
unreported because people are afraid that they will be penalized in some way. There­
fore. a number of states have instituted im m u n ity and protective m easures for those 
who report. The following examples of state legislation provide critical support and 
protection measures for those who report child abuse., neglect, and exploitation.

The states ot Mississippi (§43-21-355) and South Dakota (§26-10-14) protect 
those who report "in good faith." The State of Kentucky (§199.335) protects those 
who report based upon a "reasonable cause." Further. Mississippi law (§43-21-355) 
provides for im m u n ity  fr o m  lia bility , civil or criminal, for individuals who are acting 
"in good faith." That means that a civil or criminal suit cannot be brought against 
those who report. Criminal liability can mean a possible jail sentence or fine.

The State of Vermont (T.33§683) provides for the confidentiality  o f  the nam e of 
the person making the report or any person mentioned in the report. The State of 
Colorado (§19-10-110) ensures that the person reporting "in good faith" is immune 
from civil or criminal liability or termination of employment that otherwise might 
result. Following is an excerpt from the Colorado statute:

19-10-110. Immunity from liability— persons reporting. Any person par­
ticipating in good faith in the making of a report or in a judicial proceeding 
held pursuant to this title, the taking of photographs or X rays, or the plac­
ing ir temporary protective custody of a child pursuant to this article or oth­
erwise performing his duties or acting pursuant to this article shall be im­
mune from any liability, civil or criminal, or termination of employment that 
otherwise might result by reason of such reporting. For the purpose of any 
proceedings, civil or criminal, the good faith of any person reporting child 
abuse, any person taking photographs or X rays, and any person who has 
legal authority to place a child in protective custody shall be presumed.

Kentucky (§199.335) provides for immunity from liability for photographs, 
x-rays and other appropriate medical procedures taken without the consent of the 
parent as part of an investigation. Finally. Rhode Island (1984, H. 7519) recently pro­
vided that those who report child abuse be advised about the agency efforts that may 
have taken place because of the report.

Penalties for Failure to Report Many states impose criminal sanctions or fines upon 
those professionals who do not report cases of child abuse, neglect, or exploitation. 
For example, the State cf Michigan (§722.633) provides that a person required to 
report an instance of child abuse is civilly liable for the damages caused by the failure. 
Of course, this kind of penalty should apply only to professionals required to report.

But in states requiring regular citizens to report such cases, it is not fair to make 
the penalties as high for the ordinary- citizen as they are for the trained professional. A 
civil fine is as serious as the penalty should be for a citizen. And, certain protections, 
such as immunity from liability, should also apply to the average individual who re­
ports child abuse, neglect, and exploitation.
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C h ild  P ro te c tion  T eam s
Child abuse, neglect, and exploitation are highly complicated cases involving many- 
different interests— the child's physical, mental, and emotional health, the family, 
and the legal concerns. Therefore, a few states have mandated the use o f c h ild  p r o te c ­
tion team s to handle such reports. The child protection team concept ensures that, at 
the community level, a seasoned group of professionals from different disciplines will 
handle the cases. The team concept, however, can only benefit child victims \f e x p lo i­
tation is included in the state's definition of child abuse.

Tennessee (§37-1-407) has mandated a multi-disciplinary advisory team that is 
composed of representatives from the following:

1. Department of Human Services

2. Physicians

3. Psychologists or psychiatrists

4. Soda orkers

5. Local juvenile coun

6. Local law-enforcement agency 

Following is an excerpt from the Tennessee statute:

37-1-407, Child abuse review teams.— la) The department shall make 
available to each community a multi-disciplinarv advisory team to be known 
as the child abuse review team.
(b) The team shall be composed of at least the following persons: a repre­

sentative of the department of human services who shall serve as team coor­
dinator. a physician, a psychologist or psychiatrist, and a sociai worker. A 
representative of the local juvenile coun may panicipate if desired by the 
juvenile judge, and a representative of the local ’ w-enforcement agency may 
particmate if requested by the district attorney general.. . . The department 
shall choose its representative and all other persons on the team with the 
exception of the representatives of the local law-enforcement agency and the 
local juvenile coun who shall be chosen by the chief officer of their respective 
operating units.

Indiana (§31-6-11-14) has added a requirement that local law-enforcement 
agencies panicipate as well as persons from local schools, nurses, attorneys, and those 
trained in mental health and mental retardation. Indiana's child protection team is 
required to be supplied with copies of repons of child abuse and neglect. This ensures 
that all repons are received and reviewed by the entire team.

The Florida (Chapter 34-226) team concept includes a variety of responsibilities, 
which are listed in the statute below:

Section 9. Section 415.5055, Florida Statutes, is created to read:
415.5055 Child protection teams: services; eligible cases.— The d arr- 

ment shall develop, maintain, and coordinate the services of one or more 
multidisciplinary child protection teams in each of the department's service 
districts. Such teams may be composed of representatives of appropr. re 
health, mental health, social service, legal service, and law enforcemen 
agencies.
11) The departn nt shall utilize and convene the teams to supplement the 

single intake and protective services activities of the children, youth, a.id 
families program of the department. Nothing in this seeder, shall be con­
strued to remove or reduce the duty and responsibility of any person *o re­
port all suspected or actual cases of child abuse or neglect or sexual abuse ot 
a child pursuant to s. 415.504. The role of the teams shall be to support 
activities of the program and to provide services to abused and neglected 
children upon referral as deemed by the teams to be necessary and appropri­
ate foe such children. The specialized diagnostic assessment, evaluation, co-
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ordination, consultation, and other supportive services that the teams shall 
be capable of providing include, but are not limited to, the following:
(a) Medical diagnosis and evaluation sendees, intruding provision or in­

terpretation of X-rays and laboratory tests, and related sendees, as needed, 
and documentation of findings relative thereto.
(b) Telephone consultation services in emergencies and in oti . ,!iua- 

tions,
(c) Medical evaluation related to abuse or neglect, as defined by depart­

ment policy or rule.
(d) tuch psychological and psychiatric diagnosis and evaluation services 

for the child, parent or parents, guardian or guardians, or other care givers, 
or any other individual involved in a child abuse or neglect case, as a child 
protection team may determine to be needed.
(e) Short-term psychological treatment. It is the intent of the Legislature 

that short-term psychological treatment be limited to no more than 6 
months' duration after treatment is initiated, , -cept that the appropriate 
district administrator may authorize such treatment for individual children 
beyond this limitation if he deems it appropriate.
(f) Expert medical, psychological, and related professional testimony in 

court cases.
(g) Case stuffings to develop, implement, and monitor irea'.,iem plans 

for a child whose case has been referred to a child protection .earn. A child 
protection team may provide consultation on any other c’.Ud who has not 
been referred to a team, but who is alleged or is shown to be abused, which 
consultat'on shall be provided at the request of a representative of the chil­
dren. youth, and families program or at the request of any other professional 
involved with a child, his parent or parents, guardian or guardians, or other 
care givers. In all such child pr .ection team case stuffings, consultations, or 
staff activities involving a child, a children, youth, and families program 
representative shall attend and participate.
(h) Case service coordination and assistance, including the location of 

services available from other public and private agencies in the community.
(i) Such training services for program and other department employees as 

is — envd appropriate lo enable them to develop and maintain their profes­
sional skills and abilities in handling child abuse and neglect cases.
(j) Educational and community awareness campaigns on child abuse and 

neglect in a effort to enable citizens more successfully to prevent, identify, 
and treat child abuse and neglect in the community.
(2) Child abuse and negie t cases that are appropriate referrals by the 

children, youth, and families program to child protection teams for support 
services as set forth in subsection (I) include, but are net limited to. cases 
involvmg:
(a) Bruises, burns, or fractures in a child under the age of 3 years and in a 

nonambulatory child of any age.
VL\' Li. “olamed or implausibly explained bruises, burns, fractures, or 

other injuries in a child of any age.
(c) Sexual abuse of a child in which vaginal or anal penetration is alleged, 

or in which other unlawful sexual conduct has been determined to have oc­
curred.
(d) Venereal disease, or any other sexually transmitted disease, in a pre- 

pubescent child.
(e) Reported malnutrition of a child and failure of a child to thrive.
(f) Reported medical, physical, or emotional neglect of a child.
(g) Any family in which one or more children have been pronounced dead 

on arrival at a hospital or other health care facility, or have been injured and 
later died, as a result of suspected aouse or neglect, where any sibling or 
other child remains in the home.
(h) Symptoms of serious emotional problems in a child where emotional 

or other abuse or neglect is suspected.
In all instances where a child protection team is providing certain services 

to abused or .oglected children, other offices and units of the department 
shall avoid duplicating the provision of those services.



Payment for Physical Exams
Unfortunately, in many states, the victim of a sexual assault must, in addition to suf­
fering from the effects of the crime, pay for the required medical examination, Some 
states have protected the victim oy mandating that such exams be paid for out of social 
services, law enforcement, or other community funds. Followin ; is a Montana statute 
<§46-15-411) that requires the local law-enforcement agen"' ’ j pay for the required 
exam.

46-15-411 Payment ior medical evidence. (1) The local law enforcement 
agency within wnose jurisdiction an alleged incident of sexual intercourse 
without consent occurs shall pay for the medical examination of a victim of 
alleged sexual intercourse without consent when the examination is directed 
by such agency and whtn evidence obtained by the examination is used for 
the investigation ot prosecution of an offense.
(2) Tnis section docs not require a law enforcement agency to p a y  any 

costs of treatment for injuries resuiting from the alleged offense.

Also, the Stave of Minnesota (§609.35) has mandated that the cost ot the exami­
nation of the victim of a sexual assault will not be charged to the victim.

Emergency Protection for the Child
Because of the unique nature of chiid sexual assauit and exploitation, special mea­
sures are often necessary co provide immediate protection for the child. The State of 
Colorado (§19-10-116) has allowed its juvenile courts to issue restraining ora r s to 
prevent sexual offenses. This emergency protection includes preventing anyone from 
threatening, molesting, or injuring a child. It also can exclude someone rrom the fam­
ily home or prevent someone fro n contacting the child elsewhere. An excerpt from the 
Colorado statute follows:

19-10-116. Rcstra.. ; g orders and emergency protection orders,
(1) (a) The juvenile court and the district court shall have authority to 

issue restraining orders to prevent an unlawful sexual effense . . . when re­
quested by the local law enforcement agency county department, or a re­
sponsible person who asserts, in a verified petition supported by affidavit, 
that there are reasonable grounds to believe that a child is in danger in the 
reasonably foreseeable future of being the victim of an unlawful sexual of­
fense. based upon an allegation of a recent actual unlawful sexual offense or 
threat of tne same.

The Colorado law also provides that the ••erson who disobeys the restraining order can 
be held in contempt of court.

Limiting the Number of Interviews
The demands of the social services and criminal justice system often mean that a child 
victim of a sexual assault may be interviewed about the assault as many as a dozen 
times— by a social services investigator, the police, the local prosecutor’s office, thera­
pists, and many ethers. This would be a great strain on any adult, let alone a child 
already under extreme stress.

The State of Florida (19S4, S.B. S90) recently considered a bill that would re­
quire the chief judge of each local circuit to provide for reasonable lim its on the n u m ­
ber o f  interview s a child victim would have to undergo. An excerpt from the Florida 
legislation is reproduced below:

Section 1. Chilu abuse and sexual abuse victims under age 12: limits on 
interviews.— The chief judge of each judicial circuit, after consultation wich
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me state attorney for the judicial circuit and the sheriff of each county within 
the judicial circuit, shall provide by rule for reasonable limits on the number 
of interviews a victim of a violation of s. 794.011. s. 827.03, or s. 827.04. 
Florida Statutes, who is under 12 years of age must submit to for law en­
forcement or discovery purposes. The rule shall, to the exten’ possible, pro­
tect the victim from the psychological damage of repeated interrogation 
while preserving the rights of the public, the vi 'tim. and the person charged 
with the violation.



3. Criminal Code Provisions
The provisions of state crim in al codes dealing with child abuse, sexual offenses, and 
kidnapping directly affect the issue of missing and exploited children. State criminal 
codes determine what acts are considered crimes and how these crimes are punished. 
In addition, criminal code provisions determine who is released early from prison (pa­
roled) and. under what circumstances. Stave legislation can be used to strengthen state 
criminal codes to protect missing and exploited children.

Time Limits’. (Statute of Limitations)
A recurring difficulty in prosecuting cases of child victimization is the fact that many 
cases go unrepcrted for years. Because the children are often very young, confused, 
and feel responsible for the act, they are afraid to report or may not even know that 
what happened is indeed a crime. This is especially true in incest cases, but it also 
occurs in cases involving molests jn by those other than family members. As a result, 
many cases of child victimization cannot be prosecuted simply because the chi>d did 
not report it until years later and the statute o f  lim itations had expired.

Many states, therefore, are extending their statute of limitations for crime* in­
volving children. These extensions ensure that crimes against children can be prose­
cuted even several years after the offense has occurred. The State of Minnesota (Chap­
ter 496) recently lengthened ir.s statute of limitations from ti, ̂ e years to seven years for 
any criminal or sexual conduct involving a minor. Utah (1984 H.B. 209) extended this 
time limitation to eight years. Florida (Chapter 84-86) took a different approach and 
mandated that if the victim is under the age of 16, the time limitation does not begin 
until the victim has reached the age of 16 or until the violation is reported, whichever is 
earlier. Actually, the statute of limitations in these cases should be at least 15 years.

“ Consent”  and Past Sexual Experiences of the Child Victim
Two obstacles sometimes encountered in prosecuting child victimization cases ate 1' a 
requirement to prove that the child did not consent to the act, and 2) an inquiry ir.o 
the child's prior sexual experiences. The State of Florida (Chapter 84-86) now re­
quires that neither the victim's lack of chastity nor the victim's consent is a defense for 
certain sexual offenses committed against children. Utah (1984. H.B. 209) provides 
that a seizure, confinement, detention, or transportation is considered against the will 
of any victim under 14, if »t is without the consent of the parent or guardian. Of 
course, this provision wcis n«t intended to apply to cases of parental kidnapping.

Mandatory Prison Sentences for Sexual Offenders
Some states have enact ’d legislation that provides for mandatory prison sentences for 
those convicted of cetcain specified sexual crimes against children (California Penal 
Code §1203.066; Kentucky. 1984. Chapter 382; Utah, 1934, H.B. 209). While these 
statutes do address the critical problem of the serious or repeat offender who does not 
have to serve any time in jail or prison, they do raise two issues that will need to be
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addressed. Both issues concern the unique nature of cases of incest or intrafamily 
sexual abuse. If the child who is a victim of these particular intrafamily crimes learns 
that his or her father or stepfather faces an automatic prison sentence, it often makes 
the child reluctant to report the crime or to continue to tell the truth throughout the 
investigation and coun procedures. In addition, family members and friends may put 
significant pressure upon the child ro recant a truthful account of the crime so that the 
defendant dees not have to serve any period of imprisonment.

What this means is that any state law that includes mandatory imprisonment 
should also include provisions that allow the judge, at his or her discretion, to impose a 
probated i no incarceration) or suspended sentence if there are specific findings, which 
follow:

1. The defendant is a natural parent, stepparent, adoptive parent, relative, 
other legal guardian, or a member of the victim's household who has lived in 
the household.

2. It is in the victim's best interest that the defendant not be incarcerated.

3. There is no continuing threat of physical harm to the child if the defendant is 
not incarcerated.

4. The defendant has been accepted for mental health treatment in a recognized 
center that deals with therapy for the kind of offense committed.

These provisions are an attempt to deal with the conflicting interests of the re­
quired incarceration of a child molester and the needs of the child who is a victim of 
intrafamily jexual abuse. Also, the judge is still free to impose a mandatory jail sen­
tence if it is in the best interest of the child.

Registering Sexual Offenders
In order to know the whereabouts of those convicted of sex offenses, the State of Ohio 
(§2950.02) and the State of Utah (1984. H.B. 209) have mandated that sex offenders 
register with local or state officials in that state. The Utah provisions are comprehen­
sive and also require that notice be given to rhe victim before the offender is released 
from prison. Both provisions are significant.

Paroling Sexual Offenders
Because many sexual offenders repeat their crimes against children, some states have 
legislated specific provisions to guarantee more protection for children. Legislation in 
Utah (1984. H.B 209) is an excellent answer to the problem of repeat offenders. The 
Utah legislation includes the following:

1. A requirement that the prosecutor inform the parole board of the circum­
stances surrounding a conviction or plea of guilty, plea bargaining, and other 
background information.

2. Provisions for notifying the local prosecutor and the victim concerning a pa­
role hearing on an individual convicted of certain specified offenses against 
children.

3. An examination before parole by a disinter ..ted third party to determine 
whether or not the individual is a continuing danger to children.

4. Requirement for three years of outpatient treatment for paroled individuals 
convicted of certain crimes against children.

The above recently enacted state laws regarding parole are innovative steps to 
protect children that all states should consider.



4. The Child in the Courtroom
The child victim or witness faces a particularly difficult time .n the courtoom. Various 
criminal justice system procedures subject the child to repeated interrogation and a 
traumatic ordeal that some experts refer to as a second victimization. Some proce­
dures and laws make it difficult or impossible for the child victim to have his or her 
story heard in the counroom by a judge or jury. In addition, the formal procedures in 
the criminal courtroom force the child to relive the episode of exploitation or abuse in 
a public setting. State legislation addressing these difficult issues is described in this 
chapter.

Courtroom Procedures Protecting the Child Victim or Witness
Some states have adopted certain courtroom procedures that make it less traumatic 
for the child victim or witness to testify, such as allowing the child to testify, permitting 
leading questions, allowing additional evidence, using videotapes and ciosed-circuit 
television to record testimony, and removing corroboration rules.

Allowing the Child to Testify Many state laws require that the child pass a specific 
set of threshold inquiries before he or she is allowed to testify. The child may have to 
show an understanding of the difference between a true statement and an untrue state­
ment and an appreciation of the nature of the oath to tell the truth. Also included are 
requirements that the child have an ability to sufficiently recall and relate the detads 
of the incident of abuse or explc itation. Some scholars of law have characterized this 
kind of prejudice against a chi d’s te.'timony as "archaic." It is important to note, 
however, that fewer than half iht states in the United States have these provisions, and 
the Federal Rules of Evidence, applicable in federal courtrooms, presume that every 
person is competent to be a witness.

If the child is allowed to testify, it is still up to the trier cf fact (the judge or the 
jury) to determine if the child’s ability to recall and relate the incidents and his or her 
understanding of the o. 'h to tell the truth is sufficient to make the testimony convinc­
ing. This is a guarantee that the child’s testimony will be appropriately evaluated in 
the trial.

The State of Utah (1984, H.B. 209) recently attempted to address the problem of 
prejudice agair.st the child’s testimony by enacting the following provisions:

Notwithstanding any other provision of law or rule of evidence, a chi’d 
victim of sexual abuse, under the age of ten. shall be considered a competent 
witness and shall be allowed to testify without prior qualification in any judi­
cial proceeding. The trier of fact shall be permitted to determine the weight 
and credibiiity to be given to the testimony.

The age of ten is included in the Utah statute because of particular provisions of 
that state’s laws. Actually, any child victim of sexual assault should be accorded this 
protection.

Permitting Leading Questions In most courtroom situations, lead in g  q u estio n s  
(those simply requiring a yes or no answer) are prohibited. A child, however, obviously
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has difficulty in articulating complete and detailed sentences. Therefore, several 
states, including California (1984. S.B. 1899) allow that, in certain kinds of crimes, 
"the court may in the interests of justice permit a leading question to be asked of a 
child under ten years of age."

Allowing Additional Evidence Traditionally, the criminal justice system excludes as 
evidence any statements made outside the counroom. To make it easier for the child, 
however. Colorado (,§ 1S-3-411. §19-1-107) recently enacted provisions that would al­
low as evidence any out-of-court statements made by a child describing any act of 
sexual contact, intrusion, or penetration. Most states that have enacted this kind of 
legislation have also included provisions such as those required by Minnesota (Chap­
ter 588). which ensure the reliability of out-of-court statements. This is a determina­
tion made by the judge in the case. Such a :r-ecific evaluation of the reliability of the 
statement is critical.

Similar legislation nas been enacted in Indiana 1198J. H. 1205) and Utah 11984.
H.B. 209). The Utah legislation contains the following provisions:

il.) Notwithstanding any other provision of law or rule of evidence, a 
child victim's out of court statement regarding sexual abuse of the child is 
admissible into evidence although it does not qualify under an existing hear­
say exception so long as: (1) the child testifies: or < 2) ;n the event that the 
child does not testify, there is other corroborative evidence of the abuse. Be­
fore admining such a statement into evidence, the judge shall determine 
whether the genera! purposes of the evidence are such that the interest of 
justice will best be served by admission ot the statement into evidence. In 
addition, the court shall consider the age and maturity of the child, the 
nature and duration of rhe abuse, the relationship of the child to tiie of­
fender. the reliability of the assertion, and the reliability of the child witness 
in deciding whether to admit such a statement.

Some states have required that our-oi-court statements by children will be ad­
missible if rhe judge finds, among other conclusions, that “the emotional or psycho­
logical well-being of the child would be impaired" by testifying. Maine (§1205) has 
such a iaw. CAUTION: These innovative attempts to address the needs of the child 
victim are being tested by the courts.

Videotaping the Child’s Testimony Some state legislatures have attempted to lessen 
the child victim's ordeal of testifying in the counroom about a sexual assault. The 
State of New Mexico (§30-9-17) mandated that videotaping may be used to record the 
child’s testimony:

A. In any prosecution for criminal sexual penetration or criminal sexual 
contact of a minor, upon motion of the district attorney and after notice ro 
the opposing counsel, the disrnct court may. for a good cause shown, order 
the taking of a videotaped deposition of any alleged vic’im under the age of 
sixteen years. The videotaped deposition shall be take before the judge tn 
chambers in the presence of the district attorney, the . fendant and his at­
torneys. Examination and cross-examination of theaL ĝ d victim shall pr <- 
ceed at the taking of the videotaped deposition in the same manner as per­
mitted in a trial under the provisions of Rule 611 of the New Mexico Rules of 
Evidence. Any videotaped deposition taken under the provisions of this act 
(this section) shall be viewed and heard at the trial and entered into the re­
cord in lieu of the direct tJ\timony of the alleged victim.
B. For the purposes of this section, "videotaped deposition" means the 

visual recording on a magnetic tape, together with the associated sound, of a 
witness testifying under oath in the course of a judicial proceeding, upon oral 
examination and where an opportunity is given for cross-examination in the 
presence of the defendant and intended to be played back upon the trial of 
the action in court,
C. The supreme coun may adopt rules of procedure and evidence to gov­

ern and :mplemem the provisions of this act.



D. The cost of such videotaping shall be paid for by the state.
E. Videotapes which are a part of the coun record are subject to a protec­

tive order of the coun for the purpose of protecting the privacy of the victim.

For examples of similar legislation, see the statutes enacted in Arkansas (§43- 
2036). Colorado (§18-3-411), Iowa (§232.96), Kentucky (Chapter 382). Ohio (1984,
H.B. 555). Florida (1984, S.B. 140), and Wisconsin (Act 197). CAUTION: These pro­
cedures are currently being tested in the state courts. Their constitutionality has not 
yet been determined. Videotaping may not provide a compn : answer to the
plight of the child victim.

Closed-Circuit Television Another alternative considerd by some state legislatures is 
the use of ciosed -circuit television to record the child’s testimony. The following ex­
cerpt from Texas law (§38.071) is an example:

Sectir.i 3. The coun may. on the motion of the attorney for any party, 
order that the testimony of the child be taken in a room < >ther than the court­
room and be televised by the closed circuit equipment in the courtroom to be 
viewed by the court and the finder of fact in the proceed ng. Only the attor­
neys for the defendant and for the state, persons necessary to operate the 
equipment, and any person whose presence would contri tute to the welfare 
and well-being of the child may be present in the room wit . the child during 
his testimony. Only the attorneys may question the child. 1 he persons oper­
ating the equipment shall be confined to an adjacent room or behind a 
screen or mirror that permits them to see and hear the child oaring his testi­
mony, but does not permit the defendant to observe and hear the testimony 
of the child in person, but shall ensure that the child cannot hear or see the 
defendant.

Mote: Tne Sixth Amendment to the United States Constitution guarantees that 
the accused person shall enjoy the right to be confronted with the witnesses against 
him. The use of videotaping or ciosed-circuit television will be a subject of state coun 
deci?:ons in the months ahead. The validity of a provision that prevents the child from 
heaung or seeing the defendant has not yet been ruled upon by the couns.

Removing Corroboration Rules Several states have requirements that make it ex­
tremely difficult for the child victim or witness to testify. These are called corrob u ,a  
tion ru les, which require that 1) the child cannot simply testify as to the sexual assault 
without other evidence to substantiate the child's story, or 2) if the child is allowed to 
testify, as soon as that testimony is questioned, attacked, or impeached, then it is 
required that additional evidence be introduced to substantiate the child's story. Obvi­
ously. these kinds of procedures interfere with the child's ability to seek justice in the 
courtroom. If these corroboration rules exist by statute or court decision, state legisla­
tors should carefully consider removing or eliminating them.

Anatomically Correct Dolls
The child victim of a sexual assault usually finds it very difficult to tell the story in 
adult language. Therefore, some states have tried to make this procedure easier for the 
child. Pennsylvania (1984, S.B. 1361) recently passed a provision that allows fcr the 
use of anatom ically correrc d olls to assist a child victim in testifying in the courtroom. 
An excerpt from the Pennsylvania statute follows:

§ 59%. Use of anatomically correct dolls.
In any criminal proceeding charging unlawful sexual contact or penetra­

tion with or on a child, the coun: shall permit the use of anatomically correct 
dolls or mannequins to assist an alleged victim in testifying on direct ar.d 
cross-examination.
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Prompt Disposition
Because the trial process is extremely stressful for a child, the State of Pennsylvania 
(1984, S.B. 1361) recently passed legislation that would require the coun and the 
prosecuting attorney to ensure a p ro m p t d isp o sitio n of a case of a child victim. This 
also assists the young child who may not remember the details of the offense itself for 
an extended period of time. An excerpt from the Pennsylvania statute follows:

§ 5983. Duty to expedite proceedings.
In all criminal cases and juvenile proceedings involving a child victim or 

witness, the court and the district attorney shall take appropriate action to 
ensure a speedy trial in order to minimize the length of time the child must 
endure the stress of involvement in the proceedings. In ruling on any motion 
or other request for a delay or continuance of proceedings, the coun shall 
consider and give weight to any adverse impact the delay or continuance may 
have on tha well-being of a child victim or witness.

The Rights of Child Victims or Witnesses
At least two states have adopted a specific listing of victims' rights— in particular, 
child victims. This "bill of rights" assures that children will be given certain assistance 
during the course of a criminal proceeding. An excellent example of this kind of legis­
lation is the Wisconsin Bill of Rights for Children (§950.055). whic! is reproduced 
below:

950.055 Child victims and witnesses: rights and services
(1) Legislaive intent. The legislature finds that it is necessary to provide 

child victims and witnesses with additional consideration and different treat­
ment than that usually afforded to adults. The legislature intends, in this 
section, to provide there children with additional rights and protections dur­
ing their involvement with the criminal justice system. The legislature urges 
the news media to use restraint in revealing the identity of child victims or 
witnesses, especially in sensitive cases.
(2) Additional sendees. In addition to all rights afforded to victims and 

witnesses under s. 950.04 and services provided under s. 950.05. counties are 
encouraged to provide the following additional sendees on behalf of children 
who are involved in criminal proceedings as victims or witnesses:
(a) Explanations, in language understood by the child, of all legal pro­

ceedings in which the child will be involved.
(b) Advice to the judge, when appropriate and as a friend of the coun. 

regarding the child's ability to understand proceedings and questions. The 
sendees may include providing assistance in determinations concerning the 
taking of videotaped depositions under s. 96“.041 “) and the duty to expedite 
proceedings under s. 9“1.105.
(c) Advice to the district attorney concerning the ability of a child witness 

to cooperate with the prosecution and the potential effects of the proceedings 
on the child.
(d) Information about and referrals to appropriate social services pro­

grams to ass.st the child and the child's family in coping with the emotional 
impact of the crime and the subsequent proceedings in which the child is 
involved.
(3) Program responsibility. In each county, the county board is responsi­

ble for the enforcement of rights and the provision of services under this 
section. A county may seek reimbursement for services provided under this 
section as part of its program plan submitted to the department under s.
950.06. To the extent possible, counties shall utilize volunteers and existing 
public resources for the provision of these services.



5. Protecting the Privacy of the 
Child Victim

The chiid victim often faces the additional ordeal of the release and publication of highly 
personal infotmation, including his or her name and the nature of the acts committed. 
Public release of the victims name, address, picture, and the details of the assault vio­
lates the child's privacy. It is not only embarrassing and traumatic for the child and the 
family, but it can result in severe psychological and emotional harm.

The issue cf the victim's privacy is not a simple one, however. Freedom of the press 
is guarameei by the First Amendment and is applied to the states through the Four­
teenth Amendment. In order to protect the child victim from undergoing the stress and 
stigma associated with publicity, it is critical that states enact legislation to protect the 
privacy of the child.

Protecting the Child’s Identity
r
,w

Traditionally, all fifty states have prul voted the identity of children accused o f crimes for ^
the reason that publicity interferes with the child's rehabilitation. Publicizing the names 
of juveni'e defendants may hinder their adjustment in society and acceptance by the 
public. Protecting the child's identity also guards against embarrassment lo the child's 
family. Unfortunately, though, while the privacy of juvenile offenders is protected in our 
court system, the privacy of child victims is not.

Several states have enacted legislation to attempt to protect the privacy of the sex­
ual assault victim. The State of Minnesota (Chapter 573) has recently enacted legislation 
that keeps the name of the victim confidential in the court records and repot s related to 
complaints or indictments of sexual abusers of children. The State of Connecticut (§5-4- 
46) exempts from public access official records containing the name and address of the 
victim of a sexual assault, hi addition, the Connecticut statute provides lor the use of a 
fictitious name for the child or no name at all in the indictment. Further, the defendant 
cannot learn the victim’s name if it hat been omitted from the documents.

Oregon's statute (§192.500) prevents disclosure of biographical information r— • 
cerning both the complaining party and the victim. Nevada (§48.071) pro-,ides tl e 
district attorney may exclude the victim's address and telephone number in any pros 
tion for sexual assault.

Criminal Penalties for Disclosing Information In the past. Florida (§7°1.03). South 
Carolina (§16-3-730). and Georgia (§26-9901) ruled it a misdemeanor for the news me­
dia or private person to publish the name of a sexual assault victim. Following is an 
excerpt from the Florida statute:

794.03 Unlawful to publish or broadcast information identifying sexual of­
fense victim.— No person shall print, publish, or broadcast, or cause or allow 
to be printed, published, or broadcast, in any instrument of mass communica­
tion the name, address, or other identifying fact or information of the victim of 
any sexual offense within this chapter. An offense under this section shall con­
stitute a misdemeanor of the second degree.
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In l̂ S. in C o x  Broadcasting C o rp . v. C ohn -120 U.S. ->69 (19”5). the Supreme 
Coun of the United Stales ruled that states could prohibit, by criminal sanction, the 
disclosure of victims' names before they become pan of the public record in a hearing or 
trial. After the name is pan of the public record, however, the penalty cannot apply. 
Thus, the child's identity would be protected only before the record was made public.

In the C o x v. C oh n decision, however, the Supreme Court did authorize states to 
further protect sexual assault victims by keeping the victim's identity from becoming 
part of the public record in the first place. The Coun stated the following:

The First and Fourteenth Amendments will not allow exposing the press to 
liability for truthfully publishing information released to the public in official 
coun records. If there are privacy interests to be protected in judicial proceed­
ings. the States must respond by means which avoid public documentation or 
other exposure of private information.

Model State Legislation for Protecting the Privacy of Child Victims of 
Sexual Assault
Because of the severe emotional and psychological trauma associated with sexual as­
saults. child victims need even stronger privacy protections. Because we could find no 
comprehensive protection for the child sexual assault victim, however, we have included 
an example of provisions that can be enacted by state legislatures. The following exam­
ple was proposed by attorney Jacqueline Parker for an article appearing in the A lb a n y  
Law R e vi& v , 1983 (Vol. 47).

a) In order to protect the child from possible trauma resulting from public­
ity, the name of the child victim and identifying biographical inr'or mation shall 
not appear on the indictment or any other public record. Instead, a Jane Doe 
or John Doe designation shall appear in all public records. Sealed non-public 
records containing the child's name and necessary biographical information 
shall be kept in order to insure that no defendant is indicted twice,
b) In order to protect the child from stigma and trauma, no person shall 

disseminate via the print or broadcast meiia. the name, address, or other 
identifying information concerning the victim of any sexual offense. With the 
trial judge's approval, the victim's guardian, parent, or attorney may consent 
to release some or all of the identifying biographical information, unless the 
parent or guardian is involved in the alleged offense. Tnis section does not 
apply to nuintul inf', .nation disclosed in court documents open to public in­
spection.
c) Upon the requ ist of the victim of a sexual offense, a judge may order that 

the name of me vicT.m. and the details of the offense obtained ty government 
agencies, be under protective order unless rhere is a demonstration of a need 
for disclosure. If the defendant demonstrates a need for disclosure in order to 
prepare his defense, dissemination of the identity of the child, or other bio­
graphical information, by the defendant or his agents, other than for the pur­
pose of preparing his defense, will constitute contempt.

N o te: If this model is used, the judge must consider the best interests of the child 
before releasing identifying information, even if the vicrim’s guardian, parent or attor­
ney cc" ents. Aa alternative solution providing the same protection would be a two-part 
state legislative approach consisting of the following:

1. The prohibitions against disclosure identified in the Florida statute (page 23).

2. A state law providing that the court records concerning the identity of a child in 
a criminal or juvenile proceeding wherein the child is the "ictim of specified 
crimes will not be public. (This is the same kind of protection now accorded in 
all states to children who are accused of committing a crime.)
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6. Education and Prevention
Educating children, families, and professionals about abduction, sexual exploitation, 
and child abuse is the best way to reduce crime against children. The schools are a 
good place to begin. The National Center for Missing and Exploited Children in late 
1985 will provide information on effective training and education programs for the 
schools.

State legislation may be used fo mandate that education and prevention pro­
grams for children be available throughout the state. In addition, state legislation may 
be used to set up community programs to educate professionals about child abuse and 
exploitation. It is importan'. to note that these programs should be directed toward 
sexual abuse, exploitation, and abduction as well as child abuse.

State Programs
California (1984, A.B. 2443) recently passed a comprehensive education and training 
proposal to establish two state education centers and local prevention programs to 
address the ;ssues of child abuse, sexual assault and. in general, the vulnerability of 
children. In enacting this important law, the legislature issued findings that included 
the following assessments of the school’s unique ability to be the approprate setting 
for the prevention program:

1. Child abuse and neglect is a severe and increasing problem in '"a'itornia.

2. School districts and preschools are able to provide an environment for train­
ing of children, parents, and all school district staff.

3. Primary prevention programs in the school districts are an effecti /e and cost- 
efficient method of reducing the incidence of child abuse and neglect and for 
promoting a healthy family environment.

4. To ensure comprehensive and effective primary prevention education to all of 
California's public school children, it is the intent of the legislature to provide 
adequate funding for training for children four times in their school career, 
including or-'e in preschool, elementary school, junior high school, and sen­
ior high j.'hool.

The legislature was careful to define the goal of the new initiative as one that 
included preventing physical abuse, sexual assault, neglect, and reducing the general 
vulnerability of children.

California established two distinct kinds of programs. The first is a primary pre­
vention program that provides workshops for parents, teachers, and children. These 
workshops are designed to counteract common stereotypes about victims and offend­
ers, provide parents and school staff personnel the proper training on child safety, how 
i ,i detect abuse victims, what to do in a crisis, and how to report the information to the 
proper agencies.

In addition, the legislature had the foresight to provide for a period of counseling 
and reporting for the children after each children’s workshop.

The second program provides for two Frevention Training Centers, which will 
act as state clearinghouses to provide information on prevention curriculums and 
technical assistance to local programs.



Kentucky (1984, H.B. 486) has established a child victims' trust fund that allows 
residents of that state to make a tax refund donation election of two dollars for individ­
uals or four dollars for joint returns. One of the primary purposes of the trust fund is 
to help organizations in developing or operating prevention programs.

Regional or Community Programs
Illinois (1984. S.B. 1655). as pan of its comprehensive missing children legislation, 
included education and prevention programs to be directed by its regional I-SEARCH 
units. These programs will do the following:

1. Establish and conduct programs to educate parents, children, and communi­
ties in ways to prevent the abduction of children.

2. Conduct training programs and distribute materials providing guidelines for 
children when dealing with strangers, casual acquaintances, or non-custodial 
parents, in order to avoid abduction or kidnapping situations.

The State of Utah (1984. H.B. 58) has specifically provided for community- 
based education and prevention efforts that include programs to prevent sexual moles­
tation and exploitation. This is an important step because these kinds of programs are 
often most effective at the community level. The Utah legislation provides that the 
duties of the Director of the Division of Family Services include the following:

(1) Contract witn public or private nonprofit organizations, agencies, 
schools, or with qualified individuals to establish community-based educa­
tional and service programs designed to reduce the occurrence or recurrence 
of child abuse and neglect.

For more information on :chool-based programs, see “Schools,” pages 27-29.



7. Schools
Schools provide a unique setting for child protection efforts. The school is an appro­
priate environment in which children can be calmly taught about child abuse, exploi­
tation, and abduction. Lists of missing children may be circulated and compared with 
lists of enrolled students to identify victims of abduction or kidnapping. The school is 
an excellent center for the distribution of critical information and descriptive data on 
abducted children. Finally, the school should be made aw've of the arrest of any 
school employees who have been charged with sexual offenses.

Protection and Other Programs in the Schools
One of the best ways to prevent the victimization of children is to set up in schools 
effective training procedures for child safety. These self-protection programs can be 
designed for the child from kindergarten all the way through high school.

State legislators should consider a mandate that education and prevention pro­
grams become a regular pan of the school curriculum. Otherwise, there are no guar­
antees that all children will learn how to protect themselves. Tlie State of California 
(1984. A.B. 2443) has designed a two-part prevention program that is described in 
“Education and Prevention," pages 25-26. The State of California (1984. S. Con. 
f̂es. 83) has also proposed legislation that would require yearly education programs 
and establish procedures for new students who cannot provide previous school records 
when enrolling. Following is an excerpt from the California legislation:

(a) Any information regarding missing children submitted to the Super­
intendent of Public Instruction by their parents shall be distributed to the 
schools by the superintendent on a monthly basis.
(b) Each school shall post the information distributed pursuant to subdi­

vision (a), and other flyers and information concerning missing children pro­
vided by parents, law enforcement agencies, or volunteer groups, in an area 
accessible to both faculty and students, and shall update the posted informa­
tion regularly.
(e) Crisis information, including, but not limited to. phone numbers for 

local counseling, shelters, and runaway hotlines, shall be openly posted at 
schools.
(d) Schools shall work with parent groups and law enforcement personnel 

to implement a voluntary child fingerprinting program / provide participat­
ing parents with a set of their child's fingerprints.

tel Schools sh a ll provide at least one annua l presentation focusing on con­
sequences leading to. and prevention of. abduction and runaways to pupils 
in kindergarten and grades I to 12. inclusive.

tj'l The Superintendent o f  Pub lic Instruction sha ll develop procedures ro 
be fo llow ed by schoo l personnel in cases where new students are unable to 
provide complete school records when enrolling f o r  classes. The procedures 
shall include, but not be limited to, notification of agencies or groups in­
volved with the recovery of missing children. All school personnel responsi­
ble for registering students shall receive information regarding these proce­
dures. (italics ours|
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Some states have mandated by law or regulation that any new student should have 
appropriate records from parents or previous schools. Many states require such evi­
dence as birth certificates or other permanent records. In practice, however, these 
rules are not strictly followed, and many children are registered in school without 
proper documentation. State legislation can be used to step up enforcement of these 
laws.

Lists of Missing Children
Many missing children end up enrolled under their proper names in schools far from 
where they may have been kidnapped. A comparison of lists is an effective way to 
determine the location of missing children. Florida and Kentucky have enacted legis­
lation that would require that lists o f  m issin g  ch ild ren at the state clearinghouse be 
circulated to all school districts and individual schools within the state. These lists of 
missing children would be compared with the rolls of students currently in school. 
Florida(1983, Com. Sub.. H.B. 451) and Kentucky (1984, H.B. 486) require that lists 
of missing children be compared ich lists of children currently in school. Following is 
an excerpt from the Florida statute:

Section 1. Department of Education to compile list of missing Florida 
school children: forms: notification.— The Department of Education shall 
provide, by rule, for a program to identify and locate missing Florida school 
children who are enrolled in Florida public school districts in kindergarten 
through grade 12. Pursuant to such program, the department shall:
(1) Collect each month a list of missing Florida school children as pro­

vided by the Florida Crime Information Center. A missing Florida school 
child shall be defined for the purposes of this section as a child 18 years or 
younger whose whereabouts are unknown. The list shall be designed ro in­
clude such information as the department deems necessary for the identifi­
cation of the missing school child.
(2) Compile from the information collected pursuant to subsection < 1) a 

list of missing Florida school children, to be distributed monthly to all public 
school districts admitting children to kindergarten through grade 12. The 
list shall include the names of all such missing children, together with suvh 
other information as the department deems necessary. The school distric's 
shall distribute this information to the public schools in the district by wh ".- 
ever manner each district deems appropriate.
Section 2. Duty of public school districts.— Every public school district in 

this state shall notify the Department of Education at its earliest known con­
tact with any child whose name appears on the department's list of missing 
Florida school children.

The State of New Jersey (1984. A.B. 2024) provides that, in addition to compari­
son of lists, the withdrawal of children from school be noted in particular. A reproduc­
tion of the New Jersey legislation follows:

2. A board of education shall furnish to the Missing Persons Unit of the 
Division of State Police within the Department of Law and Public Safety and 
to the Department of Education the name of. and other pertinent informa­
tion about, any child enrolled in a school administered by that board if ei­
ther:
a. The child's parent or guardian withdraws the child from school and the 

school does not receive an official request for the child's records from an­
other school within 15 school days if the withdrawal occurs during the school 
term or within 60 calendar days if the withdrawal occurs at the end of the 
school term: or
b. The child does not attend school for 5 consecutive school days and 

school officials are unable to locate or otherwise account for the student.



Report of Arrest of School Employee
The State of Utah (1984, H.B. 209) has recently enacted legislation that requires a 
sheriff or chief of police to notify the school district, the department of pubiic safety, 
and the superintendent of schools if a public school teacher is arrested for offenses 
involving sexual conduct. In addition, if the school employee is a non-teacher, the 
sheriff or police chief shall notify the superintendent of schools concerning informa­
tion about the arrest.

In late 1985, the National Center for Missing and Exploited Children will be 
distributing information on the most effective programs for safety, training, and edu­
cation in the schools. Any request for this kind of information should be sent to the 
National Center for Missing and Exploited Children. For additional information 
about education and prevention programs, see "Education and Prevention," pages
25-26.
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8. Licensing and Criminal History 
Information

Unfortunately, many child sexual assault victims are molested by those in a position of 
trust and authority over them. And. it is a sad fact that many dedicated and sincere 
professionals who are deeply concerned about the welfare of children are working in 
organizations and institutions with those who would seek to harm or exploit children. 
The vast majority of those who work with children, however, are dedicated people who 
would never seek to harm a child in any way.

It is important to note that criminal history checks will not be a complete or 
thorough solution to the problem of child exploitation in specific institutions and child 
activities. It is one important step that many states have undertaken to protect chil­
dren from criminal and sexual exploitation.

Criminal History Information
One step that many states have undertaken to protect children from criminal and 
sexual exploitation is a check on an individual's criminal record. While some states 
have focused their attention on particular professions, such as school employees or day 
care personnel, it is more appropriate to consider all individuals who work with or 
volunteer to assist children in a variety of occupations and activities. The scope of the 
problem goes far beyond one or two institutions and activities.

A crim in al history ch eck is a two-part process:

1. A check through the state law-enforcement system to determine if there have 
been any particular kinds of offenses committed by that individual in the 
state.

2. A check through the federal law-enforcement information system to deter­
mine if othei states have records of rhe criminal history of the individual. A 
record check through both systems will cost between S20 and S25.

Some of the state statutes providing for a criminal history authorize access by 
prospective employers; other statutes allow access to the information by authorizing or 
licensing an agency of the state government. Also, some stater, authorize a check by 
the individual's name and Social Security number, while others use fingerprints as 
well.

Federal Law Requiring Background Information and Criminal Histories In 1984 a 
federal law was passed that requires that any state wishing to receive certain specific 
funds under Title XX of the Social Security Act to enact, by September 1985. 
the following:

A state law or regulation to provide for employment history, background 
checks, and nationwide criminal record checks for all "existing and prospec­
tive operators, staff, or employees of child care facilities (including any facility 
or program having primary custody of children for 20 hours or more per 
week), juvenile detention, correction, or treatment facilities." (P.L. 98-473)



State Laws Requiring a Criminal History Inquiry Checking criminal histories is not 
an unusual procedure in some states. For example, one state allows such checks for a 
total of over 65 occupations or professional licenses, including licenses for acupunc­
ture. automobile dealerships, barbershops, bingo operators, funeral directors, engi­
neers. nurses, plumbers, public accountants, school bus drivers, and many others. 
Another source for background information is the state child abuse and neglect regis­
try, which identifies abusers. Care must be taken to exclude those individuals who 
were referred to the registry but who were never proved to be abusers.

Criminal History Information on Those Supervising Children At least three states 
have enacted legislation to allow an employer to request information about convictions 
of sex crimes for any p erson who would have supervisory or disciplinary power over a 
minor. Kentucky (1984. H.B. 486) recently enacted such a law. an excerpt of which is 
reproduced below:

SECTION 10.
(1) Notwithstanding any other provisions of law. an employer may reque.* 

from justice cabinet records of ail available convictions involving any sex 
crimes of a person who applies for employment or volunteers for a position in 
which he or she would have supervisory or disciplinary power over a minor.
The cabinet shall furnish the information to the requesting employer and 
shall niso send a copy of the information to the applicant.
(2) Any request for records under subsection 11) of this section shall be on 

a form approved by the cabinet, and the cabinet may charge a fee to be paid 
by the employer for the actual cost of processing the request.
(3) The cabinet shall adopt regulations to implement the provisions of 

this section.
(4) As used in this section “employer" means any organization specified 

by the attorney general which employs or uses -''e services of volunteers or 
paid employes in positions in which the volunteer or employe has supervisory 
or disciplinary power over a child or children.
(5) As used in this section "sex crimes" means a conviction for a violation 

or attempted violation of KRS 510.040 to 510.150. 529.020 to 529.050,
529.070. 539.020. 530.020, 531.310. 531.320, 531.340, to 531.370, and the 
criminal offense of unlawful transaction with a minor. Conviction for a viola­
tion or attempted violation of an often: j committed outside the Common­
wealth of Kentucky is a sex crime if sich offense would have been a crime in 
Kentucky under one (1) of the above sections if committed in Kentucky.

Alaska (.§ 12.62.035) and California tPenal Code. §11105.2) have enacted legis­
lation similar to Kentucky's. An excerpt from the California statute follows:

§11105.2. Record of conviction involving sex crime: availability to em­
ployer for applicant for position with supervisory or disciplinary power over 
minor.
(a) Notwithstanding any othf .• provisions of law, an employer may request 

from the Department of Justice records of all convictions involving any sex 
crimes of a person who applies for employment or volunteers far ?. position in 
which he or she would have supervisory or disciplinary power over a minor.
The department shall furnish the information to the requesting employer 
and shall also send a copy of the information to the applicant.

New York law (§ 3~8-a) also provides an authorized agency access to records in 
the Criminal Justice Division to determine the qualifications of persons who will care 
for and supervise children. An excerpt from the New York statute follows:

§378-a. Access to conviction records by authorized agencies.
Subject to rules and regulations of the division of criminal justice services, 

an authorized agency shail have access to conviction records maintained by 
state law enforcement agencies pertaining to persons who have applied for 
and are under active consideration for employment by such authorized
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agency in positions where such persons will be engaged directly in the care 
and supervision of children.

Criminal History Information on Foster and Adoptive Parents Connecticut legisla­
tion (§54-l42K) provides for criminal conviction checks on prospective foster or adop­
tive parents. This statute, a portion of which is reproduced below, also provides for the 
Department of Children and Youth Services to obtain criminal conviction records for 
those working with children:

(f) Notwithstanding any other provisions of law to the contrary, upon re­
quest to a criminal justice agency by the department of children and youth 
services or by any other youth service agency approved by the department 
such criminal justice agency shall provide information to the department or 
youth service agency concerning the criminal onvicrion record of an appli­
cant for a paid or voluntary position, including one established by contract, 
whose primary duty is the care or treatment of children, including applicants 
for adoption or ioster parents. All information, including any criminal ca.i- 
viction record, procured by the department of children and youth services or 
any other youth service agency shall be confidential and shall not be further 
disclosed by such agencies or their representatives. Any violation of the pro­
visions of this subsection relative to the confidentiality of information re­
ceived by the department of children and youth services or other youth ser­
vice agencies shall be punishable hy a fine of not more than one thousand 
dollars.

Crtirtlnal History Information on School Employees Three states have enacted legis­
lation that would require criminal history inquiries for anyone connected with the 
school system. California (Education Code. 45123) has mandated that no person who 
has been convicted of a sex offense may be employed by a school district. Following is 
an excerpt from the California statute:

45123. Employment after conviction of sex offense or narcotics offense.
No person shall be employed or retained in employment by a school dis­

trict who has been convicted of any sex offense.

Florida (1984, H.B. 969) has also recently mandated that applicants for teacher 
certification be subject to both state and federal criminal history checks to determine 
if the applicant had been convicted of a misdemeanor, felony, or other criminal 
charge.

The State of Nevada (391.020) requires that an applicant for teacher certifica­
tion submit fingerprints and written permission authorizing a criminal history check:

391,020 Certificates granted by superintendent of public instruction; 
fingerprinting of applicants.
1. All certificates for teachers and other educational personnel are 

granted by the superintendent of public instruction. He may issue certifi­
cates to all qualified persons under the regulations of the state board of edu­
cation.
2. Every applicant for a certificate shall submit with his application a 

complete set of his fingerprints and written permission authorizing the su­
perintendent to forward such fingerprints to the Federal Bureau of Investi­
gation for its report. The superintendent may issue a provisional certificate 
pending receipt of such report if he determines that the applicant is other­
wise qualified.
3. Upon receipt of the report referred tc in subsection 2 and a determina­

tion by the superintendent that the applicant is qualified, a certificate must 
be issued to the applicant.
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Licensing Child Care Institutions
Several states have enacted legislation requiring criminal record information on those 
connected specifically with c h ild  care in stitu tion s. New Hampshire i§l~0-E:4) re­
quires investigations of all those dealing with children at particular child care facili­
ties. An excerpt from the New Hampshire statute is reproduced below:

I 70-E:4 Applications.
I. Any person who intends to receive chiidren. or arranges for care or 

placement of one or more children unrelated to the operator, shall apply for 
a license to operate one or more of the types of facilities for child care. Appli­
cation for a license to operate a child care facility shall be made to the de­
partment in the manner and on forms prescribed by rule by the commis­
sioner under RSA 541-A. In cooperation with the operator, there shall be an 
examination of the facility, an investigation of the program and person re­
sponsible for the care of chiidren.
II. Upon receipt of any application, the department shall In every case 

examine the child abuse records of the division of welfare and the criminal 
conviction records of the state police to determine whether the applicant is of 
proper character. If the applicant is found to have any record :n either the 
child abuse or the state police files, the department shall indicate that the 
record exists in its files on the applicant. If the applicant is found to have 
been convicted of child abuse, he shall not be issued a license.

Colorado (§26-6-104) has enacted legislation for screening the administrator, 
the applicant, an employee, or applicant for a license of a child care facility. The 
Colorado legislation, which follows, includes the stipulation that no license to operate 
a family care home or child care center will be issued to anyone convicted of child 
abuse or an unlawful sexual offense:

26-6-104. Licenses, out-of-state notices, and consent.
No license or cettificate to operate a family care home or child care center 

shall be issued by the department, a county department, or a child place­
ment agency licensed under the provrions of this article if:
(a) The person applying for such a license or certificate has been con­

victed of an unlawful sexual offense, as defined in section 13-3-411 11).
C.R.S. 1973. according to the records of the Colo-ado bureau of investiga­
tion; or
(b) The person applying for a license or certificate has not consulted with 

the Colorado bureau of investigation, as defined in section 13-21-115(1) tc>.
C.R.S. 1973. ;o determine whether any employee of the family care home or 
child care center has. according to the bureau's records, been convicted of 
an unlawful sexual offense, as defined in section 18-3-41 III), C.R S. 1973.



9. Training for Youth System, 
Social Services, and 
Criminal Justice Professionals

While many states specifically mandate training and instructional courses for social 
services professionals or criminal justice system investigators, few states mandate suf­
ficient training and educatiun in the critical area of child victimization and sexual 
assault. Professionals who regularly address cases of child victimization need to be 
prepared for the unique demands that this responsibility places upon them. The basic 
understanding of the child abuse, child sexual assault, and incest victim is critical to 
the successful processing of these cases through the social services and criminal justice 
systems. Sophisticated and effective techniques for understanding the particular 
needs of the child victim, interviewing the child victim or witness, and investigating 
these difficult cases is critically needed. Investigators need to understand the use of the 
National Crime Information Center and Federal Parent Locator systems. State re­
quirements should be examined to ensure that this type of training is specifically in­
cluded in educational and training programs for these professionals and that a suffi­
cient number of hours are devoted to these types of cases.

The State of New Jersey addressed on.: part of this need for education and train­
ing in its recently created Commission on Missing Persons. New Jersey (1983. Chapter 
467) directed its training specifically to cases of missing persons and unidentified 
bodies '’"be New Jersey Commission on Missing Persons will do the following:

e. Provide specialized training to law enforcement officers and medical 
examiners in this State, in conjunction with the Police Training Commis­
sion. which would enable them to more efficiently handle the tracing of miss­
ing persons and unidentified bodies on the local level.

It is essential that each state consider mandating pre-service anu in-service training  
for law enforcement and social services professionals. In addition, each state should 
require an additional one-week in-service training program for those investigators who 
deal specifically with cases of child victimization.

Each state may also want to consider legislative provisions that include in-service 
educational programs for prosecutors and judges. The State of Colorado (1984, Chap­
ter 157) recently set up a teacher education and training program about laws concern­
ing child abuse and exploitation and how to report such cases. Following is an excerpt 
from the Colorrdo statute:

22-3.-109. Board of education- specific duties. (I) (z) To provide for a 
periodic in-service program for all district teachers which shall provide infor­
mation about the "Child Protection Act of 1975." article 10 of title 19,
C.R.S., instruction designed to assist teachers in recognizing child abuse or 
neglect, and instruction designed to provide teachers with information on 
how to report suspected incidents of child abuse or neglect and how to assist 
the child victim and his family.
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10. Treatment and Rehabilitation 
of the Child Victim

Il is a harsh reality that the person convicted of child victimization or child molesta­
tion is often not required to pay tor the treatment and rehabilitation of the child. And. 
unfortunately, most of the social services and state and local programs do not auto­
matically provide these services to the child victim. As a result, many children who are 
the victims of sexual assault, incest, child molestation, and other crimes are never 
effectively treated, counseled, or rehabilitated to give them the opportunity for a nor­
mal childhood.

Some states do provide that the person convicted of the assault pay for treatment 
and rehabilitation of the victim. For example, Colorado (§ 1S-J-414) allows the judge 
to require the defendant to pay for rehabilitation and counseling of the child victim. 
Following is an excerpt from the Colorado statute:

18-3-414. Payment of treatment costs for the victim or victims of a sexuai 
offense against a child. (1) In addition to any other penalty provided by law. 
the court may order any person who is convicted of an unlawful sexual of­
fense. as defined in section 18-3-411 il). to meet all or any portion of the 
financial obligations of treatment prescribed for the victim or victims cf his 
offense.
(2) At the time of sentencing, the court may order that an offender de­

scribed in subsection (1) cf this section be put on a period of probation for 
the purpose of paying the treatment costs of the victim or victims, which, 
when added to any time served, does not exceed the maximum sentence im 
poscble for the offense.

In South Dakota 0984, H.B. 109"). a similar bill provides that the cost of treat­
ment be paid for by the defendant. An excerpt from the South Dakota statute is repro­
duced below:

Anyone convicted under §§ 2b-10-1, 22-22-7. 22-22-14 or 22-22-19.1. or 
subdivision (4) or (5) of § 22-22-1. may be requued as part of the sentence 
imposed by the court to pay the cost of any necessary medical, psychological 
or psychiatric treatment cf the minor resulting from the act or acts for which 
the defendant is convicted.
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11. Court-Appointed Advocates
In many states, abandoned, abused, or neglected children in juvenile family court 
proceedings receive special treatment by the court. In order to ensu-.e that the specific 
needs of the child are met and his or her rights fully protected, sc me states appoint a 
special attorney to represent the child. This special attorney may be called a guardian  
ad litem .

The guardian ad litem represents only the child and is independent of the state 
prosecutor and the attorneys representing the parents. The guardian ad litem has full 
access tc all evidence and repons; and he or she may interview witnesses, make recom­
mendations to the court, and request additional examinations by doctors, psycholo­
gists, and psychiatrists. The appointment of the guardian ad litem ensures that the 
child will be effectively represented and his or her best interests protected.

In some states, a guardian ad litem can be a trained v',,unteer lay person, often 
called a court-appointed  special advocate. Nevertheless, this representative of the 
child has the same privileges to receive notices and pleadings similar to others involved 
in the juvenile proceedings, such as parents, counselors, and attorneys.

The Guatiian Ad Litem in Criminal Proceedings
Traditionally, the guardian ad litem has been appointed to represent abandoned, ne­
glected, or abused children in the special juvenile or family court proceedings, Chil­
dren who are the victims of crimes, such as physical or sexual assault, rarely have the 
support and protection of a guardian ad litem. A constructive addition to any state 
legislation would be to provide for the services of a guardian ad litem— who may or 
may not be an attorney— for the child who is simply the victim of a crime.

Two states have passed legislation that would expand the protection of the child 
victim in two ways:

1. Provide for a person to act on behalf of the child victim in criminal cases.

2. Permit a supporting person to assist the child.

Pennsylvania (1984. S.B. 1361) has recently enacted legislation that would pro­
vide for a person to act in the best interests of the child involved in juvenile proceedings 
or criminal proceedings. Following is an excerpt from the Pennsylvania legislation:

§5982. Rights and services.
(a) Designation of persons to act on behalf of children.— Courts of com­

mon pleas are directed to designate one or more persons to act in the best 
interest of the child and provide the following services on behalf of children 
who are involved in criminal proceedings or juvenile proceedings as victims 
or witnesses:
(1) To explain, in language understood by the child, all legal proceedings 

in which the child will be involved.
(2) To act, as a friend of the coun, to advise the judge, whenever appro­

priate, of the child's ability to understand and cooperate with any coun pro­
ceedings.
(3) To assist the child and the child's family in coping with the emotional 

impact of the crime and subsequent criminal proceedings in which the child 
is involved.
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The State of California < Penal Code §868.5) provides that victim witnesses under 
16 years of age be accompanied bv a parent, guardian, or sibling at hearings and 
during the trial. The child can choose who will attend and, of course, the person at­
tending need not be an attorney. Pan of the California statute is reproduced below:

§8o8.5 Sex offense cases: attendance of supporting person at testimony of 
prosecuting witness 16 years of age or under.
la) Notwithstanding any other provision of law, a prosecuting witness 16 

years of age or under in a case involving a violation of Section 2 A3.4, 261.
285 286. 2S8. 288a. 289 or o4"a, or a violation ot subdivision (,!) of Section 
314, shall be entitled for support to the attendance of a parent, guardian or 
sibling of his or her own choosing, whether or not a witness, at the preli* ,i- 
nary hearing and at the trial, during the testimony of the prosecuting wit­
ness. The person so chosen shall not be a person described in Section 10"0 of 
the Evidence Code unless the person *** is rela.ed to the prosecuting witness 
as a parent, guardian or sibling and does not make non s duiing the hearing.

ib) If the person so chosen is also a prosecuting witness, the prosecution 
shall present, on noticed motion, evidence that the person's attendance is 
both desired by the prosecuting witness for support and will be helpful to the 
prosecuting witness. Upon that showing, tne court must grant the request 
unless information presented by the defendant or noticed by the court estab­
lishes that the support person's attendance during the testimony of the pros­
ecuting witness would pose a substantial risk of influencing or affecting the 
content of that testimony.
(c) The testimony of the person so chosen who is also a prosecuting wit­

ness shall be presented before the testimony of the prosecuting witness. The 
prosecuting witness shall be excluded from the counroom during the per­
son's testimony. Whenever the evidence given by the person wouid be subject 
to exclusion because given before the corpus delicti has been established, the 
evidence shall be admitted subiect to the court s or the derendaut's motion to 
stnke that evidence from the record if the corpu- uclicti is not later estab­
lished by the testimony of the prosecuting witness.

In the area of court-appointed advocates for the child, state legislation can ac­
complish two crucial goals:

1. Appointing a representative for chiidren who arc simply the victims of 
crimes.

2. Permirting the representative to be a trained lav person, not necessarily an 
attorney.

Those states interested in more information about the court-appointed special 
advocate program should contact the following:

The National Council of Juvenile and Family Court Judges 
P.O. Box 89~0 
Reno, Nevada 89507
(702) 784-6012
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12. Parental Kidnapping
A difficult problem encountered by the criminal and civil justice systems is parental 
k id n a p p in g , in which a non-custodial spouse abducts a child. These abducted chil­
dren are definitely at risk and often are the victims of physical abuse and emotional 
trauma. Estimates of the annual incidence of parental kidnapping range between 
25,000 and 500,000 cases a. year. No one knows the exact dimensions of the problem, 
but they are significant. In recent years, many states have sought to close the tradi­
tional loopholes in statutes dealing with parental kidnapping.

Traditional Problems ir. Enforcement
States differ on the question of whether the taking of a child is in fact a felony crime. 
Most states consider this offense a felony because of the grave risk and danger to the 
child. In addition, parental kidnapping is generally considered an interstate crime, 
which requires extradition (the return of the defendant to the state where the crime 
was committed). Normally, there is no extradition for minor offenses or misdemean­
ors. It is important to mandate that this crime will be a felony offense. A federal war­
rant for unlawful flight can only be issued if the crime is a felony for which extradition 
is assured.

There are several problems in enforcing the laws against parental kidnapping. 
Many states restrict enforcement by limiting the children protected to those below a 
certain age, instead of the traditional limitation being the age of emancipation (18 
years in most states).

Many state statutes make parental kidnapping a felony crime only if the child is 
taken out of the state, In many cases, there is simply no proof of the child's where­
abouts, and so it is impossible to establish the fact that the child was actually taken 
across state lines.

To address this problem, some states do allow enforcement of the law if the child 
is taken or simply concealed. The concealment provision is effective and should be 
included in every state statute. It also allows the crime to be regarded as a continuing 
offense. Therefore, state laws should be strengthened to make it a felony crime nor 
only for taking a child but also for concealment of that child at any later date.

In many cases of parental kidnapping, the offending spouse uses other people to 
help kidnap the child. States may want to consider legislation that would make the 
crime applicable to any individual who assists or aids in the kidnapping of the child.

State Legislation for Protecting the Child Against Parental 
Kidnapping
There are many complex issues that must be considered when enacting legislation that 
concerns the crime of parental kidnapping. California (Penal Code §§ 277, 278. 278.5, 
279, and "84.5) has recently made an attempt to deal with these difficult issues within 
the framework of a criminal statute. While no law effectively addresses all the issues 
concerned, the California statute below is a step in the right direction:

277. In the absence of a coun order determining rights of custody or visi­
tation to a minor child, every person having a right of custody of the child
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who maliciously takes, detains, conceals, or entices away that child within or 
without the state, without good cause, and with the intent to deprive the 
custody right o f  another person or a public agency also having a custody 
right to that child, shall be punisl ed by imprisonment in the county jail for a 
period of not more than one year, a fine of one thousand dollars 151.COO), or 
both, or by imprisonment in the state prison for a period of one year and one 
day. a fine of five thousand dollars (55.000), or both.
A subsequently obtained coun order for custody or visitation shall not af­

fect the application of this section.
For the purposes o f this section. "a person having a right o f  custody " 

means the legal guardian o f  the child or a person who has a parent and child 
relationship with, the child pursuant to Part 7 icommenctng with Section 
7000) o f Division J  o f the Civil Code.
2"8. Every person, not having a right of custody, who maliciously takes, 

detains, conceals, or entices away, any minor child with intent to detain or 
conceal that child from a person, guardian, or public agency having the law­
ful charge of the child shall be punished by imprisonment in the state prison 
for two, three or four years, a fine of not more than ten thousand dollars 
iS10,000), or both, or imprisonment in a county jail for a period of not more 
than one year, a fine of not more than one thousand dollars (51.000), or 
both.
278.5. (a) Ever/ person who in violation of the physical custody or visita­

tion provisions of a custody order, judgment, or decree takes, detains, con­
ceals. or retains the child with the intent to deprive another person of his or 
her rights to physical custody or visitation shall be punished by imprison­
ment in tne state prison for lb months, or two or three years, a fine of not 
more than ten thousand dollars iS 10.000), or both: or by imprisonment in a 
county jail for a period of not more than one year, a fine of not more than one 
thousand dollars (51,000). or both.
ib) Ever/ person who has a right to physical custody of or visitation with a 

child pursuant m an order, judgment or decree of any court which grants 
another person, guardian or public agency right to physical custody of or 
visitation with that child, and who withr or without the state detains, con­
ceals. takes, or entices away that child with the intent to deprive the other 
person of that right to custody or visitation shall be punished by imprison­
ment in the state prison for 16 months, or two or three years, a fine of not 
more than ten thousand dollars (510.000). or both: or by imprisonment in a 
county jail for a period of not more than one year, a fine of not more than one 
thousand dollars 151.000), or both.
279. (a) A peace officer investigating a report of a violation of Section 

277 ■ 2"8. or 2"8.5 may take a minor child into protective custody if it reason­
ably appears to the officer that any person unlawfully wil flee the jurisdic­
tional terri'ory wtth the minor child.
lb) A i who has been detained or concealed shall be returned to the 

person, guardian, or public agency having lawful charge of the child, or to 
the coun in which a custody proceeding is pending, or to the probation de­
partment of the juvenile court in the county in which the victim resides.
(c) The offenses enumerated in Sections 277, 278. and 278.5 are continu­

ous in nature, and continue for so long as the minor child is concealed or 
detained.
(d) Any expenses incurred in returning the child shall be reimbursed as 

provided in Section 4605 of the Civil Code. Those expenses, and costs rea­
sonably incurred by the victim, shall be assessed against any defendant con­
victed of a violation of Section 277, 2'8, or 278.5.
le) Pursuant to Sections 27 3nd 778, violation of Section 2"". 2',8. cr 

2"8.5 is punishable in California, whether the intent to commit the offense is 
formed within or without the state, if the child was a resident of California or 
present in California at the time cf the taking, or if the child thereafter is 
found in California.
"84.5. The jurisdiction of a criminal action for a violation of Section 277,

278. or 278.5 shall be in any one of the following jurisdictional territories:
(a) Any jurisdictional territory in which the victimized person resides, or 

where the agency deprived of custody is located, at the time o f taking or 
deprivation.



lb) The jurisdictional ternrory in which the minor child was taken, de­
tained, or concealed.
(c) The jurisdictional territory in which the minor child is found.
When the jurisdiction lies in more than one jurisdictional territory, the 

district attorneys concerned may agree which of them will prosecute the 
case.

The enactment of these laws is significant because they address these issues:

1. Tiie cases where no court order regarding custody or visitation has been is­
sued.

2. Concealment of the child.

3. The individual who i outside the state but who entices or takes a child away 
from the lawful custodian.

4. The ability of a police officer to take a child into protective custody.

5. The continuing nature the crime.

6. Reimbursement of the costs of returning the child.

Civil Provisions
Following is an important provision of civil law that may help to deter the incidence of 
parental kidnapping: Any parent who unlawfully takes or conceals a minor child, or 
any other person who knowingly aids the parent in the unlawful abduction or conceal­
ment of such a child, from the parent or legal guardian with the right to custody shall 
be liable for civil damages.

Finally, an important provision of state legislation would be to require that the 
state enter into an agreement with the Federal Parent Locator Service, a federal and 
state search system to locate the offending spouse. States should, by mandate of state 
law or by executive order, enter into an agreeim nt with the federal government to use 
its service. Illinois (§10.3.2) has such a provision in its state law. which follows:

Sec. 10-3.2. Parent Locator Service. The Illinois Department through its 
Child and Spouse Support Unit shall enter into agreements with the Secre­
tary of Health and Human Services or his designee under which the services 
of the Federal Parent Locator Service established by the Social Security Act 
are made available to this State and the Illinois Department for the purpose 
of locating an absent parent or child when the child has been abducted or 
otherwise improperly removed or retained .'rom the physical custody of a 
parent or other person entitled to custody of the child, or in connection with 
the making or enforcing of a child custody determination in custody pro­
ceedings instituted under the Uniform Chiid Custody Jurisdiction Act. or 
otherwise in accordance with law. The Illinois Department shall provide 
general information to the public about the availability and use of the Parent 
Locator Service in relation to child abduction and custody determination 
proceedings, shall promptly respond to inquiries made by those parties spec­
ified by federal regulations upon receipt of information as to the location of 
an absent parent or child from the Federal Parent Locator Service and shall 
maintain accurate records as to the number of such inquiries received and 
processed by the Department.
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13. Child Pornography and 
Child Prostitution

Recent Congressional inquiries have indicated that both the exploitation of children in 
pornography and the issue of child prostitution are critical problems that can be ad­
dressed at the state level. Traditionally, there have been significant obstacles to the 
effective investigation and prosecution of these cases because of the difficulties in en­
forcing particular state statutes.

The issue of child pornography is complex, involving both the issue of obscenity 
as well as the power of the First Amendment. Ch.id prostitution has in some cases 
been a difficult crime to prevent because of relevant conduct that is not proscribed in 
the particular state law and because of the fact that many of these offenses are treated 
as misdemeanors or lesser crimes.

Because of the complexity of each issue and the wide variety of state laws impact­
ing upon these crimes, the text of this section contains specific recommended princi­
ples for state legislation.

Child Pornography

New York v. Fcrber In the summer of 1982. the United States Supreme Court de­
cided a case. N ew  York v. F erb er, 458 U.S. 747 (1982). that allowed the individual 
states to constitutionally regulate the pt aduction and distribution of material that de­
picts children engaged in sexual activity even when the material is not legally obscene. 
This opened the door for the federal government (the Child Protection Act of 1984. 
P.L. 98-292). as well as the states, to expand coverage of the proscribed conduct under 
the topic of child pornography. As a result, many states adopted legislation similar to 
Georgia's 1983 Sexual Exploitation of Children legislation (§16-12-100). which 
follows:

10-12-100. Sexual exploitation of children.
(a) As used in the Code section, the term:
(1) “Minor" means any person under the age of 18 years.
(2) "Performance" means any play, dance, or exhibit to be shown to or 

viewed by an audience.
(3) "Producing" means producing, directing, manufacturing, issuing, 

publishing, or advertising.
(4) "Sexually explicit conduct" means actual or simulated:
(A) Sexual intercourse, including genital-genital, oral-genital, anal-geni­

tal, or oral-anal, whether between persons of the same or opposite sex;
(B) Bestiality:
(C) Masturbation;
(D) Sadomasochistic abuse for the purpose of sexual stimulation; or
(E) Lewd exhibition of the genitals or pubic area of any person.
(5) "Visual or print medium" means any film, photograph, negative, 

slide, book, magazine, or other visual or print medium.
(b) (1) It is unlawful for any person knowingly to employ, use, persuade, 

induce, entice, or coerce any minor to engage in or assist any other person to
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engage in any sexually explicit conduct for the purpose of producing any 
visual or print medium depicting such conduct.
(2) It is unlawful for any parent, legal guardian, or person having custody 

or control of a minor knowingly to permit the minor to engage in or to assist 
any other person to engage in sexually explicit conduct for the purpose of 
producing any visual or print medium depicting such conduct.
(3) It is unlawful for any person knowingly to employ, use. persuade, in­

duce. entice, or coerce any minor to engag' in or assist any other person to 
engage in any sexually explicit conduct for the purpose of any performance.

14) It is unlawful for any parent, legal guardiao jr person having custody 
or control of a minor knowingly to permit ihe tr nor to engage in or to assist 
any other person to engage in sexually explicit conduct for the purpose of any 
performance.
ic) Any person who violates a provision of this Code section shall be guilty 

of a felony and, upon conviction thereof. shr‘l be punished by imprisonment 
for "ot less than three years nor more than 20 years or ov a fine not more 
than 520.00).00. or both.

Enactment o' this kind of statute is significant for the following reasons:

1. It protects children by allowing sexually e.vplicit conduct to be Jefined as. 
among other things, "masturbation.” or the "lewd exhibition of the genitals 
or pubic area" of any person. This is significant because much trading and 
exchange in child pornography is done with "mere nudes." which may in­
volve an exhibition of the genital area.

2. A child or minor is defined to be any person under the age of T1 years. This is 
significant because in many statutes the protection for children oniv extends 
to age 14 or 16.-

3. The statute penalizes individuals who use or entice children ro engage in ,ex- 
uallv explicit conduct as well as parents or individuals having custody or con­
trol of a minor who knowingly permit the child to engage in this kind of 
activity’.

The Georgia statute could be improved by what California t Penal Code, j 11 loo) 
did when it defined "sexual conduct" to include “exhibition of the genitals, pubic or 
rectal areas of any person for the purpose of sexual stimulation of the viewer." This 
definition would assist in covering many of the materials that are traded or exchanged 
in child pornography.

Of course, the additional provisions of the Penal Code in Georgia prohibit the 
sale. loan , an d  exh ib itio n of this kind of child pornography.

Commercial Purpose A different kind of legislative improvement to restrict pornog­
raphy was adopted by Colorado (1984, H.3. 1018). Colorado removed the require­
ment of a commercial purpose from the offense of sexual exploitation. This is critical 
because many of the transactions that occur in the world of child pornography are not 
done for commercial purposes or profit but rather as a straight exchange or trade.

Report by Processors A critical provision enacted by the State of California i Penal 
Cooe. § 11166) requires commercial film and photographic processors to teport items 
that they observe in their professional capacity depicting a child under the age of 14 
years engaged in the act of sexual conduct.

RICO It will be important for states to consider the use of the RICO i Racketeering 
Influenced Corrupt Organizations) provisions, which seme states currently have and 
which allow for a judge or jury to be shown evidence of additional acts of a child por­
nography scheme. The RICO provisions are often used for such offenses as drug deal­
ing. burglary, and car theft. The unique nature of child pornography means that the 
RICO provisions would give an added advantage to the investigation and prosecution



of these cases. Also, the provisions of these statutes often provide for seizure and for­
feiture of the sources used to further rhe criminal activity.

Basic Principles It is recommended that any child pornography statute include pro­
visions that will accomplish the following:

1. Cover the production, distribution, financing, and reproduction of such por­
nography, as well as pornographic modeling and performances in shows.

2. Provide for criminal penalties, regardless of whether the material is consid­
ered legally obscene.

3. Provide for criminal penalties regardless of whether or not there is any antici­
pation of profit or other commercial gain. Any distribution of child pornogra­
phy should be prohibited.

4. Apply to all children through their eighteenth birthday.

5. Provide for the age of the child portrayed in the material to be established by 
expert testimony.

b. Include penalties for parents or custodians who knowingly allow their chil­
dren to be used in child pornography.

Proof of Age of the VictJ.’i The State of New York has a law that allows the age of the 
child to be proved by an expert— for example, a physician or sociologist. This is criti­
cal because many times investigators have no knowledge of the identity of the child
portrayed. That smtute is as follows:

§263.25 Prrrf of age of child— When it becomes necessary for the pur­
poses of this article to determine whether a child who participated in a sexual
performance was under the age of sixteen years the court or jury may make
such determination by any of the following: personal inspection of the child; 
inspection of a photograph or motion picture which constituted tlie sexual 
performance: oral testimony by a witness to the sexual performance as to the 
age of the child based upon the child's appearance; expert medical testi­
mony based upon the appearance of the child in the sexual performance;
and any other method authorized by any applicable provision of law or by
the rules of evidence at common law.

Child Prostitution
Because of the extremely diverse nature and variety of state laws affecting child prosti­
tution. this section will include principles that address some of the typical problems. 
Each state should consider legislation that accomplishes the following:

1. Creates a separate offense for aiding, assisting, or promoting the prostitution 
of children, which has criminal penalties greater than chose lor promoting 
prostiiution generally.

2. Provides for specific penalties for parents, guardians, or custodians who 
knowingly permit their children to engage m prostitution.

3. Defines a child as anyone under the age of 18.

4. Eliminates any existing statutory language that may require the children in­
volved in prostitution to be of "previously chaste character."

5. Makes the act of patronizing a child prostitute a criminal offense and pro­
vides greater penalties where younger children are involved.

Finally, runaway and homeless youth programs like New York’s (§ 532) have
provided alternatives to the children on the street who often turn to prostitution.
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Additional Sources
Because this legislation package is not com­
prehensive, additional sources of information 
are listed below. These agencies and organi­
zations ire working diligently in the areas of 
child ouse. victims' assistance, education, 
restitution, and parental kidnapping.

American Humane Association
9725 East Hampden Avenue 
Denver. Colorado 80231 
(303) 895-0811

American Humane offers expertise, technical 
assistance, training, advocacy, and informa­
tion on child welfare, child protection, and re­
lated areas. While American Humane has 
published legislative analyses and has been 
involved in legislative advocacy, its efforts are 
now directed more toward continuing the 
compilation of national statistics on intrafam­
ily child abuse and neglect and. toward train­
ing of child welfare personnel and technical 
assistance to involved agencies.

Council of State Governments
P.O. Box 11910 
Iron Works Pike 
Lexineton, Kentucky 90578 
(606) 252-2291

The Council of State Governments is a non­
profit, state-supported service organization of 
all fifty states and the U.S. territories. The 
Council collects and distributes information, 
promotes interstate cooperation, and works 
to improve state administration and manage­
ment on both a national and regional basis.

Juvenile Justice Clearinghouse
National Criminal Justice Reference Service 
P.O. Box 6000 
Rockville. Marvland 20850 
(301) 251-5500'
(800) 638-8736
The Clearinghouse, as part of the NCJRS. 
maintains and will access on request a data 
base containing information and research on 
all juvenile justice issues, including missing 
children and child exploitation, the data 
base includes, but is not a comprehensive 
source of, state and federal legislation and re­
lated materials. The Clearinghouse also pro­
vides information on current ptograms. pol­
icy issues, and other areas, and can refer 
callers to other sources.

National Association of Counsel for Children
1205 Oneida Street 
Denver, Colorado 80220 
(303) 32l-39b3

The Association, which serves attorneys rep­
resenting children, guardians ad litem, juve­
nile court judges, and other advocates of chil­
dren. has expertise in legislative develop­
ments in the states and litigation related to 
such areas as child abuse, child protection, 
children's rights, child prostitution and por­
nography. and child custody disputes. The 
Association publishes a newsletter with a sec­
tion on state legislation, has assisted in the 
development of relevant state laws, and can 
make referrals to members throughout the 
country with expertise on specific legal issues.
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National Clearinghouse on Child Abuse and 
Neglect Information
U.S. Department of Health and Human
Services
P.O. Box 11.82
Washington. D.C. 20013
1301) 251 -5 55“

The Clearinghouse is a national resource for 
information on child abuse and child neglect, 
including medical neglect of handicapped in­
fants and abuse in out-of-home day care facil­
ities. The Clearinghouse disseminates model 
child protection legislation developed by the 
National Center on Child Abuse and Neglect 
and maintains a searchable data base avail­
able through DIALOG Information Services 
that contains, among other materials, por­
tions of state laws relevant to chiid protection, 
child exploitation, and related issues. The 
Clearinghouse distributes several analyses 
based upon its collection.

National Committee far the Prevention of 
Chiid Abuse
332 South Michigan Avenue 
Suite 1250
Chicago. Illinois o0t)04-435"
(312) 603-3520

The National Committee works for the pre­
vention o*' child abuse and child neglect 
through state and national public awareness 
programs, a network of state chapters, and 
Through advocacy and information dissemi­
nation. The National Committee supports, 
with the efforts of the National Child Abuse 
Coalition, an advocate in Washington. D.C.. 
who tracks state child abuse legislation and 
lobbies for and monitors federal child abuse 
legislation. The National Committee pub­
lishes a newsletter and a variety of infotma- 
tional materials on child abuse, child neglect, 
and related issues.

National Conference of State Legislatures 
1125 l”th Street 
Suite 1500
Denser. Colorado S0202 
1303) 292-oo00

The National Conference of Srate Legisla­
tures is a nonpartisan organization that pro­
vides a wide range of services to the nation’s 
',500 state legislators and their staffs. Its 
Children and Youth Program produces publi­
cations. responds to requests for information, 
conducts research, and provides technical as­
sistance and seminars on child support and 
child welfare reform.

National Council of Juvenile and Family 
Court Judges
P.O. Box S9“0 
Reno. Nevada SQ50“ 
i ‘ 02) “84-0012
The National Council, through its training 
arm. the National College of Juvenile Justice, 
provides membership services and training 
for judges and others involved in juvenile and 
family courts. Areas of interest include child 
support enforcement, permanency planning, 
and child advocacy. The Council's research 
arm. the National Center for Juvenile Justice, 
collects and analyzes juvenile court data and 
conducts statutory analyses in such areas as 
confidentiality, fingerprinting of juvenile of­
fenders. waiver, and transfer. The Council 
publishes a newsletter, a quarterly journal, 
and a monthly digest of juvenile court 
decisions.

National Dist act Attorneys Association 
1033 North Fairfax Street 
Suite 200
Alexandria. Virginia 223U
(703) 549-9222

The Associ ttion serves the nation's prosecut­
ing attorneys and works to improve the ad-
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ministration of j. (rough educational
and informational programs for its members. 
The Association prepares amicus briefs to as­
sist the court, conducts surveys of prosecuting 
attorneys, awards .scholarships to prosecuting 
attorneys, and publishes a variety of educa­
tional and resource materials, including a na­
tional directory of prosecuting attorneys. The 
Association has information and expertise on 
juvenile justice, juvenile delinquency, child 
welfare, and the prosecution of child sexual 
offenders, and can make referrals through its 
committees and its membership.

National Governors Association 
4-14 North Capitol Street, N.W.
Washington, D.C. 20001 
(202) 624-5300

The National Governors Association, 
founded in 1008. represents the governors of 
the fifty states, the Commonwealths of Puerto 
Rico and the Northern Mariana Islands, and 
the territories of the Virgin Islands. Guam, 
and American Samoa. Its missions are to in­
fluence the shaping and implementation ot 
national policy and to apply creative leader­
ship to the solution of state problems. The As­
sociation’s operations are supported by mem­
ber jurisdictions, and its policies and 
programs are formulated by the governors.

I

National Legal Resources Center for Child 
Advocacy and Protection
American Bar Association 
1800 M Street. N.W.

1 Washington. D.C. 20036 
(202) 331-2250

I
The Legal Resource Center provides technical 
assistance, consulting, and training on legal 
issues related to child welfare and child pro­
tection. The Center, through these activities 
and through dissemination of publications 
and analyses, promotes the reform of child 
welfare laws and administrative and judicial

procedures. The Center produces publica­
tions and has expertise in the areas of paren­
tal kidnapping, missing children, and child 
sexual and criminal exploitation.

National Organization for Victim Assistance 
(NOVA)
I "5- Park Road, N.W.
Washington. D.C. 20010 
(202) 232-8560

NOVA, which recently established a child vic­
timization committee, tracks victim-related 
state legislation and publishes a directory of 
legislation that reviews and gives citations for 
state laws related to victim rights and ser­
vices. The directory includes, in an appendix, 
some model pieces of legislation. The 1*485 
edition, which will be available in January 
i*)85. will include new legislative develop­
ments relevant to child sexual assault and ex­
ploitation. NOVA also publishes a victim ser­
vice program directory.

National Victim Resource Center
Suite 1342
633 Indiana Avenue, N.W.
Washington. D.C. 20531 
(202) '24-0134

The Center is a national clearinghouse of in­
formation on victim assistance and compen­
sation and relevant legislation, programs, 
and organizations, A computerized data base 
of state laws concerning victimization in­
cludes some legislation on child victims of 
sexual assault and sexual exploitation, as well 
as videotaping of child victims for use in legal 
proceedings. The file tracks pending as well 
as enacted legislation.'and includes citations 
and summaries. The Center also maintains a 
computerized file of descriptions of national 
victim assistance programs.
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The National Center fo r H issing and Exploited Children

—  prov ides tra in ing  assistance to law -en fo rcemen t and  ch i ld  p ro tec t ion  agen ­
cies to deve lop e ffec tive p rocedu re s  to investigate and  prosecute  cases o f  
m issing and  e xp lo i ted  ch i ld ren

—  assists ind iv idua ls ,  g roup s ,  agencies , and  state and loca l gove rnm en ts  in ­
vo lved in investigating and  p rosecu t ing cases o f  ci - . . n a l l v  o r  sexua l ly  e x ­
p lo ited  ch i ld ren

—  p rov ides in fo rm a t io n  and  advice on e ffective state leg is la t ion to assu re  the 
safe ty  and  p ro tec t ion  o f  ch i ld ren

—  prov ides p reven t ion  and  educa t ion  p ro g ram s  fo r  pa ren ts ,  schoo ls , action 
g roup s , agencies, c om m un it ie s ,  vo lun tee r  o rg an iza t ion s ,  law en fo rcem en t ,  
and  loca l ,  s tate , and fede ra l  insti tu t ions

—  d is tr ibu tes  comprehens ive  in s truc t ion  packages to a id  com m un it ie s  in p r o ­
tecting ch i ld ren

—  o rgan izes  ne tworks o f  in fo rm a t io n  am ong  schoo l systems, schoo l b o a rd s , 
pa ren t - te ache r  o rg an iza t ion s ,  and  c om m un ity  o rg an iz a t ion s  abou t  proven 
techn iques f o r  im p lem en t ing  educa t iona l p rog ram s

—  conducts  an ou t reach  p ro g ram  to a le rt  fam i l ies , c om m un it ie s , the c r im in a l 
ju s t ice  system , and conce rned  o rg an iza t ion s  abou t the na tu re  and extent o f  
ch i ld  v ic t im iza tion  and  exp lo i ta t ion

—  ensu res c oo rd in a t io n  am ong  pa ren ts ,  m issing ch i ld ren  g roups and  the m e ­
d ia  to d is t r ibu te  pho tos  and descr ip t ions o f  m issing ch i ld ren

—  coo rd ina te s  the exchange o f  in fo rm a t io n  reg a rd ing  ch i ld  exp lo i ta t ion

. . . Is at the Center o f the Problem

The Cen te r  is a p r im a ry  resource  fo r  assistance and expert ise  in a l l these a reas :

Improving the 
Education Criminal Justice System

Advocacy Prevention

Public Awareness Legislation

Information Please

The  N a t ion a l Cen te r  f o r  M iss ing and  E xp lo i ted  C h i ld ie n  o f fe r s  a na t iona l c le a r ing ­
house tha t co l lec ts , comp i les , exchanges , and  d issem inates in fo rm a t io n .  Anyone  who 
is seeking in fo rm a t io n  o r  who wishes to con t r ibu te  in fo rm a t io n  abou t  the p ro b lem  
shou ld  write to the fo l low ing  address :

T h e  N a t iona l Cen te r  fo r  M iss ing  and Exp lo i ted  Ch i ld ren  
1835 K  Street . N .W .
Suite 700
W a sh in g to n .  D .C .  20 00 6
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DISTPICT H — ANCHORAGE 
1526 F STREET 

ANCHORAGE. ALASKA 99501 
(907) 277-4419

JOE P. JOSEPHSON

W HILE  IN JUNEAU 
POUCH V 

JUNEA ’J. ALASKA 99311 
(907) 465-4525

ALASKA STATE SENATE

O FF ICE  OF M INORITY W H IP

COMMITTEES
BUDGET 3  AUDIT 

HEALTH, EDUCATION 3 SOC IAL  SERVICE 
RULES  

TRANSPORTATION
SENATE CHAIR, ANCHORAGE CAUCUS

F e b ru a ry  25, 1985

The H ono rab le  Don B en n e tt 
P r e s id e n t
A la sk a  S ta te  Sena te  
Pouch V
Jun eau , A la sk a  99811 
Dear M r. P r e s id e n t :

As C h a ir  f o r  th e  Sena te  H e a lth , E d u c a t io n  and S o c ia l 
S e r v ic e s  Comm ittee in  th e  T h ir te e n th  A la sk a  L e g i s la t u r e ,  I  
am p le a s e d  to  t r a n sm it  th e  r e p o r t  o f  th e  November, 1984, 
F o l ic y  C on fe ren ce  on Young C h i ld r e n .

The C on fe ren ce  was sp on so red  by th e  S ena te  HESS 
Comm ittee o f  th e  T h ir te e n th  A la s k a  L e g i s la t u r e ,  th e  
D epartm ent o f  E d u c a t io n , th e  D epartm ent o f  H e a lth  and S o c ia l  
S e r v ic e s ,  and th e  D epartm ent o f  Community and R e g io n a l 
A f f a i r s .  I  e x p re s s  my th an k s  to  C om m iss ioner R a y n o ld s , 
C om m iss ioner Pugh, and Com m issioner N o t t i ,  and t h e i r  s t a f f s ,  
fo r  t h e i r  p a r t i c ip a t io n  and c o n t r ib u t io n s  to  th e  s u c c e s s  o f  
th e  C o n fe re n ce . Form er S ena te  P r e s id e n t  Jay  K e r t t u la  was 
e s p e c i a l l y  s u p p o r t iv e  a s w e l l ,  and I  w ish  to  acknow ledge  
t h a t  in t e r e s t ,  and h e lp f u ln e s s  h e re .

The P o l ic y  C on fe ren ce  on Young C h i ld r e n  b ro u g h t 
h un d re d s o f  A la sk a n s  to g e th e r  to  d i s c u s s  th e  needs and 
p ro b lem s o f  young A la sk a n s  o f  p re - sc h o o l a g e . P ap e rs 
p re s e n te d  a t  th e  C on fe ren ce  d em on s tra te d  th e  t r u t h  o f  th e  
o ld  adage t h a t  "As th e  tw ig  i s  b e n t ,  so grow s th e  t r e e . "  
S tu d ie s  show -chat c h i ld r e n  who r e c e iv e  th e  b e n e f i t  o f  h ig h  
q u a l i t y  e a r l y  c h i ld h o o d  e d u c a t io n  fa r e  m a rk e d ly  b e t t e r  a s 
a d u l t s  in  t h e i r  a d a p t a b i l i t y  to  em p loym ent, e d u c a t io n a l 
a ch ie vem en t and s o c i a l  a d ju s tm e n t .

The im p l ic a t io n s  o f  th e s e  d a ta  a re  e s p e c i a l l y  
s i g n i f i c a n t  in  th e  l i g h t  o f  th e  programmed f e d e r a l  b u d g e t 
r e d u c t io n s  f o r  p re - sc h o o l c h i ld r e n  un de r th e  
Johnson-01M a lle y  A c t . I  am in fo rm ed  t h a t  th o u sa n d s  o f  young 
A la s k a  N a t iv e  c h i ld r e n  v/hose p re - s c h o o l e x p e r ie n c e  i s  
f e d e r a l l y  fu n d ed  a re  s c h e d u le d  to  lo s e  fu n d in g  su p p o r t in  FY 
1986. The d a ta  a ls o  s u g g e s t  t h a t  expanded s t a t e  e f f o r t s  on
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b e h a l f  o f  t h i s  age g roup  w i l l  be c o s t - e f f e c t i v e  in  th e  lo n g
run  w ith  re g a r d  to  re d u c in g  f u t u r e  demands upon th e
c o r r e c t io n s ,  w e l f a r e  and s o c i a l  s e r v ic e  a g e n c ie s  o f  th e
S t a t e .

The a t ta c h e d  r e p o r t  a ls o  d e s c r ib e s  some o f  th e  c r i t e r i a  
f o r  q u a l i t y  in  e a r l y  c h ild h o o d  e d u c a t io n  and in  day c a r e .  
T h is  p o r t io n  o f  th e  r e p o r t  i s  v a lu a b le ,  t h e r e f o r e ,  f o r
p o l i c y  m akers and con sum ers a l i k e .

An im p o rta n t f a c t o r ,  o f  c o u r s e , in  th e  de ve lo pm en t o f  
h e a lth y  and w e l l- a d ju s t e d  a d u l t s  i s  p r e v e n t io n , 
i d e n t i f i c a t i o n ,  and tre a tm e n t o f  c h i l d  n e g le c t  and a b u se . 
P re v e n t io n  i s  e s p e c i a l l y  im p o r ta n t and c o s t - e f f e c t i v e .

P a r e n ta l t r a in i n g  and v o lu n t e e r  p rogram s L p ro v id e  
r e s p i t e  f o r  p a r e n ts  un de r em o tio n a l and p h y s ic a l  s t r e s s  may 
p ro ve  e f f e c t i v e  in  re d u c in g  in s t a n c e s  o f  n e g le c t  and a b u s e .

The s e v e r a l hund red  A la sk a n s  a t  th e  C on fe ren ce  to o k  
p a r t  a c t i v e l y  s e v e r a l  w o rk shop s , w h ich  i d e n t i f i e d  r s s u e s  
f o r  g u id a n ce  to  p o l i c y  m ake rs . The a t ta c h e d  R epo rt 
sum m arize s te i s s u e s  and p o l i c y  p ro p o s a ls  w h ich  w ere 
d e ve lo p e d  the w o rk sh op s .

Th .v jpo rt s h o u ld  be v iew ed  a s  a b e g in n in g , and n o t th e  
end , c a p ro c e s s  to  d e ve lo p  c o h e re n t g o a ls  and o b je c t i v e s  
f o r  y ju n g  c h i ld r e n .  S ince- young c h i ld r e n  can n o t a d v o c a te  
fo r  th e m se lv e s , th e  r e s p o n s ib i l i t y  b e f a l l s  to  u s  a s  a d u l t s  
to  sp eak  on t h e i r  b e h a l f  in  th e  i n t e r e s t s  o f  g e n e r a t io n s  o f  
A la sk a n s  y e t  to  come.

W ith  b e s t  w is h e s , I  am

JP J :r a k

jOE P. JOSEPHSON - ALASKA ST/ _rE SENATE



Policy Conference 
on Young Children

Conference Summary

November 18,19 & 20,1984 
Sheraton Hotel • Anchorage





Policy Conference 
on Young Children

Postage

Return to:

Senator Joe P. Josephson 
Pouch V
Juneau, AK 99811



Joe P. Josephson, Chairman 

Vic Fischer 
Paul Fischer 
Rick Halford

H. Pappy Moss

Maska j§>tafe ^legislature
Senate

Committee on 
Healtd , education  &  Social Services

Pouch v 
State Capitol 

Juneau, A laska 99311

Dear Fellow Alaskan:
The attached document presents the composite r e s u lt s  o f the Po licy 
Conference on Young Children sponsored by the Senate Committee on 
Health, education and Socia l Services and the Departments o f Education, 
Health and Social S .ces and Community & Regional A f fa ir s . The 
conference was held i  utchorage frcm November 18th through the 20th a t
the Sheraton Hotel, featured three n a tio n a lly  renowned speakers and
over 100 Alaskan s^  l i s t s  in  workshops and panel d iscu ss ion s .
The conference addressed a wide range o f issue s a ffe c tin g  young 
ch ild ren  and fam ilie s , inc lud ing ch ild  abuse, q u a li ty  in  pre-elementary 
programs and re sp o n s ib ility  fo r d e liv e ry  o f se rv ic e s .
This summary o f the conference de lin ea te s the po licy  is su e s id e n t if ie d  
by attendees in  tine --xteen workshops held during tine three days, and 
summarize1- the addresses o f the three major speakers: Dr. Donald c .
Bross, from tine Kempe National Child Abuse Center in  Denver; Dr. David
Weikart, Executive D irector o f the High/Scope Research Foundation, who 
sp e c ia lize s in  e a r ly  childhood research; and Dr. Sh ir ley  Moore, 
professor o f Child Psychology w ith tine Child Development In s t i t u te  of 
the U n iversity o f Minnesota.
Because the p a rtic ip an ts made up an energetic and devoted group of
people who represented tine spectrum of those invo lved in  ea r ly
childhood — educators, parents, c h ild  care p roviders, so c ia l se rv ice  
agencies, a tto rn ie s  and s ta te  departments — I  hope th is  document w i l l  be 
considered an accurate statement of statew ide concerns and w i l l  be used 
as a planning too l by L eg is la to rs and the Adm inistration.
For more information or add itiona l copies o f th is  report, p lease 
contact my o f f ic e  a t Pouch V, Juneau, Alaska 99811.

Education and Socia l Services
Note: Please re tu rn  the enclosed m ailer immediately, to  help us
id e n t ify  fo r possib le  le g is la t iv e  action , the top f iv e  p r io r i t ie s  in 
e a r ly  childhood. (Be as sp e c if ic  as po ssib le  in  the space 
con s tra in ts).

S incere ly yours, I  

<joe P.
Senate Conmittee on Health,
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THE NATIONAL TRENDS IN  CHILD ABUSE AND NEGLECT

Donald C. Bross, J .D ., Rh.D 
Henry Kempa National Center 

Denver, Colorado

When parents are inadequate, so c ie ty 's  remedies are 
lim ited . These lim ita t io n s  lead us to  examine the evo lu tion  of 
recognized ch ild re n 's  r ig h ts  in  our c u ltu re , and the p a ra lle l 
development of p ub lic  education.

In the United S ta te s , mandatory education was not required 
u n t i l the middle of the la s t  century. The f ie ld  o f c h ild  welfare 
a lso  had i t s  beginnings in  the 1800's, followed by c h ild  health 
(ped ia trics) which was recognized as a medical sp e c ia lty  e a r ly  in 
the twentieth century. In  th is  h is to r ic a l perspective , then, 
b ir th  c e r t i f ic a te s , immunization programs, compulsory education, 
and mandatory reporting of abuse and neglect are recent 
phenomena. Indeed, the f i r s t  s ta tu te  requ ir ing  reporting of 
suspected c h ild  abuse and neglect was enacted in 1963.

In our so c ie ty , physica l abuse and extreme forms of 
v io lence are part of the experience o f many ch ild ren . S ta t is t ic s  
suggest th a t between twenty to  fo r ty  percent of our ch ild ren  are 
exposed to  v io lence in  the hoire. F igures re leased in  1980 by the 
United S ta tes Department o f Health and Human Services suggest 
th a t there are 5.7 cases o f abuse per 1000 to ta l population.

In another study, forty-two percent o f mentally i l l  
adolescents lad  h is to r ie s  of physica l abuse. In the mentally 
i l l  group w ith h is to r ie s  o f physica l abuse, seventy-two percent 
acted agg ress ive ly  towards o thers, w h ile  in  the m entally i l l  
group w ith no such h is to r ie s , only fo rty- s ix  percent acted 
agg re ss ive ly .

And i t  i s  an in te re s tin g  footnote to  the study th a t ne ither 
group showed aggressive behavicr towards th e ir  parents. Children 
ra re ly  a ttack  th e ir  parents. But the adolescents who were abused 
a t home were tw ice as l ik e ly  to  a tta ck  th e ir  peers, and four 
times as l i k e ly  to  have attacked th e ir  teachers.

Sexual abuse o f ch ild ren  i s  nat confined to  any s in g le  
socio-economic group. Many s tu d :as support find ing s o f sexual 
abuse a t a l l  socio-economic le v e ls . A study in  Geoi'gia found 
th a t ru ra l households, and households headed by women, were a t 
g rea te r r is k  fo r sexual abuse chan other households.
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Dr. Bross

In  the school s e tt in g , the reporting o f suspected cases of 
c h ild  abuse i s  mandated by law. But in  sp ite  of the lega l 
requirement to  report, de terren t fa c to rs to  reporting e x is t .  
Reports, o f course, w i l l  a f fe c t  the re la tio n sh ip  between the 
school and i t s  personnel, on the one hand, and the parent, on the 
o ther. And although personnel may be aware o f the duty to  
report, and the consequences of fa i lu r e  to  report, s tu d ie s 
suggest a need fo r mandatory tra in in g . Moreover, tra in in g  should 
focus upon not ju s t  the reporting and treatment o f very obvious 
cases, but a lso  upon the need to  recognize and deal w ith degrees 
of maltreatment and upon cases o f le' _ r  v iousness. 
In s tru c t in g  teachers and adm in istra to rs about the L. fa c ts  and 
s ign s of c h ild  abuse and neglect can increase the nances of 
reporting .

Those ch ild ren  who have surv ived h is to r ie s  of c h ild  abuse 
and neglect reasonably w e ll appear to  have held tlie  b en e fit o f 
supportive and sa fe  a d u lts  — such as a respected teacher or 
neighbor — to whom they were ab le to tu rn  in th e ir  time o f need.

Thus, ch ild ren  requ ire  the in te re s t and concern o f not only 
th e ir  fam ilie s , but a lso  of th e ir  teachers, school o f f i c i a l s ,  
so c ia l workers, mental health  p ro fe ss iona ls , and law enforcement 
o f f ic e r s . A ll have a job to  do. A workable model th a t i s  made 
up of these components can be used to  examine s itu a t io n s  of 
fam ily and in s t itu t io n a l abuse and can deal host w ith the 
problems o f ch ild ren  who have been sub jected to  these s itu a t io n s .

In  add ition  to  dea ling w ith cases where abuse lias occurred, 
communities are seeking to  develop the r ig h t programs for 
prevention, to  reduce occurrences of abuse and neg lec t. Options 
for such programs can include hone v i s i t s  fo r new-borns; a llow ing 
parents the opportunity to  re lin q u ish  ch ild ren  they cannot care 
fo r; and tra in in g  in  parenting s k i l l s .  Twenty s ta te s  have now 
enacted ch i'd ren 's  t r u s t  funds.

In th is  country, there i s  no v is ib le  in d iv id u a l, o f f i c i a l  
guardian, or other p ub lic  o f f i c ia l  whose primary function i s  the 
re sp o n s ib ility  to  bring cases or s itu a t io n s  o f in s t itu t io n a l 
abuse, or general concern fo r ch ild ren  as a c la s s , to  the 
a tten tion  o f the execu tive , le g is la t iv e  and ju d ic ia l branches of 
government, and to  the p ub lic .

Another forward step would be to  provide education in  the 
schools on c h ild  development, and on the misuse o f ch ild ren , to  
increase a cco un tab ility .
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Dr. Bross

I t  i s  a p r in c ip le  o f our so c ie ty  to maximize in d iv id u a l 
opportunity. Henry Kempe, who coined the term "battered c h ild
syndrome", asserted th a t each c h ild  belongs to  h im self or 
h e rse lf , and i s  in  the care o f a parent (or in  the care o f others 
when the parent perm its or when the parent has betrayed the 
tru stee sh ip  fo r tha t ca re ) .

Children have two major r ig h ts , the r ig h t to  protection and 
the r ig h t to  choice. The r ig h t to  p ro tection e x is ts  from p rio r 
to  b ir th  onwards, and the r ig h t of choice canes w ith development. 
Society must enforce the c h i ld ' s  r ig h t to  p rotection i f  the 
person who i s  a ffe c t in g  the c h ild  most d ir e c t ly  cannot do so, or 
even v io la te s  the r ig h t to  p ro tec tion . I f  the fu tu re  fo r 
ch ild ren  i s  to  remain promising, we must develop our e f fo r t s  to  
teach ch ild ren  about th e ir  r ig h ts  and the manner in  which 
d ispu tes concerning ch ild ren  can be handled.
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THE 19TH YEAR LONGITUDINAL STUDY OF THE PERRY PRE-SCHOOL PROJECT
AND THE

"PAY OFF" FDR ALASKA FROM EARLY CHILDHOOD EDUCATION

Dr. David Weikart 
High/Scope Research Foundation 

Y p s ila n ti, Michigan

Wherever a c h ild  may be, learn ing o f some kind i s  tak ing 
p lace; wherever a c h ild  i s ,  care of some kind i s  being 
provided. The v i t a l  question i s  about the q u a lity  of learn ing , 
and tlie q u a li ty  o f care .

In th is  address, I  w i l l  focus upon ea r ly  childhood 
education and care . I  w i l l  re fe r  to  tlie  experience o f young 
ch ild ren , and e sp e c ia lly  the long-term re s u lt s  o f our Perry Pre- 
School Early Childhood Education P ro ject which we conducted in  
Y p s ila n ti, Michigan. The r e s u lt s  of the study, and i t s  
im p lica tio n s , may a f fe c t  the th ink ing o f po licy  makers and 
educational leaders in  Alaska w ith respect to  e a r ly  childhood
education and care. The P ro je c t's  outcomes are important. The
r e s u lt s  show measurable and v e r i f ia b le  b e n e fits , w ith respect to  
l i f e  achievement and so c ia l adjustment, from e a r ly  childhood 
education.

The P ro jec t began in  1962, and has been continuing fo r 22 
years. I t  i s  an experiment to  learn whether or not e a r ly  
childhood education programs ought to  be in  ex istence . The
Pro ject does not eva luate programs. The p ivo ta l question of the 
experiment i s  whether an e a r ly  childhood education experience can 
make a long-term d iffe ren ce  in  the l i f e  of a c h ild .

At tlie  s t a r t ,  in  1962, there was opposition to  the very
idea of having young ch ild ren , th ree and four years o f age, taken 
from th e ir  homes and placed in  a center-based program. This 
opposition was overcome, and the program began w ith ch ild ren  from 
one neighborhood in  Y p s ilan ti who a l l  met the c r ite r io n  o f coming 
from fam ilie s  of lower incane and educational attainment.

The ch ild ren  were then d iv id ed , cn a randan b a s is , in to  two 
groups, Group A and Group P.

The long-term P ro ject fo llowed the ch ild ren  in to  adulthood. 
The experiment shews th a t high q u a li ty  e a r ly  childhood education 
makes a s ig n if ic a n t d iffe ren ce  in  the long-term outcomes o f the 
l iv e s  o f young ch ild ren .
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Dr. Weikart

123 ch ild ren  began the p ro jec t in  the years 1962-1965. 
The experiment lias followed tlie l iv e s  o f a l l  these ch ild ren , who 
remained part of the experiment a t  age 19. Our researchers 
remained in  contact w ith every c h i ld , in c lud ing those who le f t  
Y p s ila n ti.

The two groups showed great d iffe ren ce s in  performance 
le v e ls  over t in e . Achievement patterns of those who had pre­
school experience began to  d if fe r e n t ia te  e a r ly  in  l i f e  from the 
patte rns o f those w ithout the pre-school experience.

67 percent of those from Group A — the group w ith the pre- 
school experience — canpleted high school; on ly /l-9 percent of 
those from Group B — the group w ithout pre-school experience — 
canpleted high schoo l. We learned that the ra te  o f high school 
attendance, and completion, can be increased by about 50 percent 
through pre-school programs.

38 percent of tlie  Group A youngsters attended post­
secondary job tra in in g  programs or co lle g e s , but only 21 percent 
from Group B atta ined comparable educational le v e ls .

We a lso  found t l ia t  only 15 percent of the students from 
Group A required placement in the high co s t, "specia l education" 
programs, while 35 percent of the students from Group B received 
such placement.

We looked a t the world o f work as w e ll as educational 
attainment. The ch ild ren  from Group A, by age 15, were more apt 
to  have part-time jobs: 50 percent o f the Group A ch ild ren  held
part-time jobs, but only 32 percent of tlie  Group B ch ild ren  held 
employment.

By age 19, 45 percent o f the Group A ch ild ren  were se lf-
supporting, compared to only 25 percent o f the Group B ch ild ren .

Although workers from both groups reported d is s a t is fa c t io n  
w ith wages, 42 percent of tlie  Group A workers sa id  they were 
s a t is f ie d  w ith th e ir  work, in  con trast w ith Group B workers, o f 
whom only 26 percent reported job s a t is fa c t io n .

These s t a t i s t i c s  s> _ je s t th a t there should be a d ia logue 
between educators and business leaders to  emphasize the lin k  
between e a r ly  childhood education and the production of a 
r e l ia b le  and employable work force.

And beyond educational attainment and employment, we 
examined so c ia l adjustment. We found th a t 31 percent from Group 
A, the group with pro-school experience, had a r re s t records,
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Dr. Weikart

while 51 percent from Group B had a r re s t records. Moreover, 
Group A showed fewer a rre s ts  fo r crimes o f v io lence or property. 
Females who had pre-school education had lower pregnancy' ra te s 
than women w ithout pre-school education. And only 18 percent of 
the people from Group A were g e ttin g  general a ss is tan ce , compared 
to  32 percent fo the people from Group B.

In  surrnBry, these data lead to  the conclusion th a t pre­
school education produces a s ig n if ic a n t reduction ir. crime, teen­
age pregnancies, w elfare r o l l s ,  and other so c ia l problems mid 
ccmmunity burdens. Early childhood education se ts  tlie  c h ild  upon 
a more promising course through l i f e .

In the pre-school experience, the young c h ild  develops a 
w illin gn e ss to  t r y  new th in g s , and confront new is su e s , and the 
capacity to  p ro jec t th is  w illin g n e ss and competence to  o thers.
Our s tu d ie s suggest th a t fo r every d o lla r  we in ve s t in e a r ly
childhood education, so c ie ty  rece ives a pay-back of seven 
d o lla r s , a f te r  adjustments fo r in f la t io n . Thus, there i s  l i t t l e  
so c ia l or economic reason not to  have e a r ly  childhood education 
programs.

In  lig h t o f these da ta , we must strengthen the dialogue 
among the p o l i t i c a l ,  business, and se rv ic e  secto rs o f our
communities. We need, too, to  l in k  the e f fo r t s  of e a r ly  
childhood education p ro fessiona ls w ith the e f fo r t s  o f othero who 
serve young people. Of course, our investment in  teen-age
programs, through employment tra in in g  and job corps or in te rn sh ip  
opportun ities and s im ila r  e f fo r t s ,  must continue. But, while 
those o f us invo lved in  e a r ly  childhood education and care must 
develop a cannon ground w ith other p ro fe ss io n a ls , a l l  concerned 
must seek to  b u ild  sen s ib le  statew ide p o lic ie s  which crea te a 
framework fo r prevention in  order th a t , as e a r ly  childhood 
education and care programs continue to  grow and p-ove th e ir  
e ffe c tiv en e ss , the need for rened ia l programs may be lessened.

I  wish to  c lo se  by enphasizing one important caveat or 
"catch" to  a l l  th is :  in  order fo r a pre-school program to be
e f fe c t iv e , i t s  q u a li ty  must be h igh . High q u a li ty  i s  not 
determ ired by licen s in g  standards, or any regu la to ry process th a t 
now e x is t s . L icensing standards do not cause high q u a lity ;  
in stead , they only help crea te  an environment in  which high 
q u a li ty  can e x is t .

For q u a li ty , tlie  re are three important requirements. 
F i r s t ,  a program must have a c le a r and d is t in c t  curricu lum . 
Second, i t  must have good superv is ion , leadersh ip  and management. 
Third , i t  must o f fe r  tra in in g  fo r those who work w ith young 
ch ild re n .
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QUALITY PROGRAMS AND THE EDUCATION OF YOUNG CHILDREN

Dr S h ir le y  Moore 
In s t i t u te  o f Child Develooment 

U n ivers ity  o f Minnesota, Minneapolis

As a group, e a r ly  childhood pro fessiona l" . *e dedicated to  
providing q u a li ty  in  e a r ly  childhood education and care . When 
ch ild ren  are away from th e ir  homes in  day care , i t  i s  important 
th a t a tten tion  be given to  the q u a li ty  of tlie  progiams th a t serve 
them. These programs must provide an all-around good experience 
fo r ch ild ren , preparing them fo r school and caring fo r them 
e f fe c t iv e ly .

Q ua lity in  e a r ly  chi 1dhood education and care i s  a tta in ab le  
and must continue to  be the goal of the e f fo r t s  o f a l l  e a r ly  
childhood p ro fe ss iona ls . Q ua lity  day care i s  not a fr ivo lo u s 
expenditure. i t  i s  an important n ece ss ity . To improve the 
s ta tu s  quo, i t  i s  important to  expand a v a ila b le  resources. In 
th is  e f fo r t ,  e a r ly  childhood p ro fe ss ion a ls , a c t iv e  c it iz e n s , and 
parents w i l l  have to  undertake the p o l i t i c a l ly  awesome ta sk  of 
ensuring th a t enough resources are provided fo r both education 
and c h ild  care .

I t  i s  expected th a t by 1990, three out o f four mothers of 
young ch ild ren  w i l l  work ou ts id e  the home. This w i l l  create an 
enormous need fo r out-of-home care o f a l l  k inds. I t  i s  important 
to attend to  the q u a li ty  o f th is  care a s th is  p redicted growth 
occurs. Job re la te d  work e th ic s  which focus on the c h ild  care 
needs o f working parents w i l l  need to  be developed and 
implemented in  the workplace. Employers have a re sp o n s ib ility  to  
accommodate working parents invo lved in  c h i ld  rea rin g .

The informal care network in  the United S ta tes has broken 
dcwn and fo r the most p a rt i s  no longer a v a ila b le , in  con tra st to  
many other c u ltu re s  where the ch ild  i s  cared fo r in  extended 
fam ily s itu a t io n s . The need fo r mothers to  work ou ts ide  of the 
home i s  a con stan tly  in creasing demand. Very l i t t l e  of the 
economic resources in  th is  country are a v a ila b le  to  th is  group 
(working mothers w ith young ch ild ren ) , ye t the burden o f rearing 
the next generation i s  p rim a rily  th e ir s . I t  i s  important to  
consider supplementing resources fo r e a r ly  childhood education 
and care , as w e ll as p rovid ing more f le x ib le  schedules to  working 
mothers.
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Dr. Moore

The e a r ly  years o f l i f e  are c r i t i c a l l y  important to  a 
c h i ld ' s  development. Research suggests th a t the long-term 
p o s it iv e  a f fe c ts  o f an environment th a t supports cogn itive  
development in  ch ild ren  and provides motivation to  achieve in  
school i s  going to  pay o f f .  The fundamental research question has 
been "Are we damaging young ch ild ren  by having them in  day 
care?". I t  i s  sa fe  to  genera lize  the conclusions which appear to  
in d ica te  th a t ch ild ren  in  day care programs do not d i f f e r  from 
heme care ch ild ren  in  o ve ra ll cogn itive  language s k i l l s  and 
so c ia l development. The research i s  le s s  extensive fo r in fan ts  
and todd le rs in day care; however, they too appear to  fa re  
reasonably w e ll.

In  more than one study i t  has been found th a t ch ild ren  who 
spent frcm e a r ly  in fancy on a t day care cen ters seemed more 
a s se r t iv e  w ith peers and a d u lts . Soma observations shew tha t 
these ch ild ren  were more aggressive than the home care ch ild ren  
and th a t they must make adjustments to  the o rd e r lin e ss of the 
school classroom.

Other s tu d ie s  have shown th a t day care ch ild ren  have been 
found to  be more fr ie n d ly  w ith a d u lts  and other ch ild ren , more 
involved in  school a c t i v i t i e s ,  and more independent than home 
care ch ild ren . G enera lly , there i s  no evidence of adverse 
a f fe c ts  on the development o f ch ild ren  en ro lled  in  good q u a lity  
programs from th e ir  e a r l ie s t  months of l i f e .  Their hea lth  was 
found to  be good and th e ir  attacliments to  th e ir  mothers and th e ir  
mothers' attachment to  them was not a ffe c ted . I t  i s  important 
when considering the impact o f day care on in fa n ts  and todd le rs 
to  examine tlie  e f fe c t  on attachment and re la te d  psywho-social 
behavior. In fan ts and to dd le rs are considerab ly more dependent 
on primary care g iv e rs  than are pre-school ch ild ren . Pre-school 
ch ild ren  can incorporate a g rea te r v a r ie ty  of people caring fo r 
them w ithout lo s in g  th e ir  sense o f se cu r ity  than can in fan ts and 
to dd le rs .

One of tlie  b ig  issu e s surrounding attachment and care 
programs i s  the extent to  which the c h ild  can be comforted when 
d is tre s se d . Evidence in d ica te s th a t a ca re fu l nurtu ring and 
b u ild in g  o f the re la tio n sh ip  between the care g ive r and the ch ild  
i s  e s s e n t ia l. C urren tly , c h ild  care cen ters are studying how to  
introduce ch ild ren  in to  centers in  a gradual way, a p ractice  
which helps them w ith making the adaptation . For bab ie s, fam ily 
day care may be p referred to  day care centers because babies can 
adapt to  a new re la tio n sh ip  w ith one care g iv e r b e tte r  than w ith 
the three or four to  whan a baby i s  l ik e ly  to  be exposed in  a 
center s itu a t io n .
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Dr. Moore

Four in d ica to rs th a t make a d iffe ren ce  in  the q u a li ty  of 
the experier.c ; th a t ch ild ren  are having in  day care centers are:

1. Group s iz e  - i t  does appear to  be s ig n if ic a n t ly  
more d i f f i c u l t  to  provide a high q u a li ty  so c ia l 
experience and a good program of cogn itive  
a c t iv i t ie s  in  la rge  groups compared to  sm aller 
groups, even when the ch ild- to-adu lt r a t io  remains 
e s s e n t ia l ly  the same;
2. Ratio of ch ild ren  to  a d u lts  - a high r a t io  of 
ch ild ren  to  a d u lts  culm inates in  the reduction of 
p o s it iv e  exchanges between the ch ild ren  and the 
a d u lts , according to  various s tu d ie s ;
3. S ta b i l i t y  in  c h ild  care g ive rs  - when given a 
chance to  develop a re la tio n sh ip  w ith a s ta b le  
care g iv e r , the observed ch ild ren  in  sane center 
programs d id  appear to  form attachments w ith th e ir  
care g ive rs  th a t allowed them to  seek a ffe c tio n  
and help when needed, to  p lay contented ly , to  be 
comforted when d is tre s se d , and to  express p o s it iv e  
enjoyment in  the ccmpany of the care g ive r;
4. T rain ing fo r care g ive rs  - tra in in g  increases 
the lik e lih o o d  o f a center o ffe r in g  a high q u a li ty  
c h ild  care program p a r t ic u la r ly  tra in in g  in  e a r ly  
childhood development and education.

Having id e n t if ie d  the q u a li ty  in d ic a to rs , i t  i s  important 
th a t we work toward th e ir  f u l l  implementation whenever po ss ib le . 
Our so c ie ty  w i l l  pay the p rice  i f  poor c h ild  care i s  allowed to 
p ro life ra te  w ithout the con tro ls and resources to  improve i t .

- 9 -



Policy Conference
on Young Children

POLICY CONFERENCE ON YOUNG CHIIDREN

ISSUES AND RECCMMENDTTIONS



Each o f the three days o f the P o licy  Conference on Young 
Child ren , had a d iffe ron ' emphasis. P a rtic ip an ts gathered in  
workshops to  id e n t ify  is su e s  to  provide guidance fo r po licy  
makers regarding tine fu tu re  well-being o f young ch ild ren  in  our 
s ta te . The key is su e s iden tit-eu by p a r tic ip an ts  fo r each 
se le c te d  area o f emphasis have been summarized below. The 
summary co n s titu te s  a l i s t  o f proposals frcm the workshop 
p a r tic ip an ts .

TAKING ACTION ON CHILD ABUSE AND NEGLECT 
(Conference Day No.l)

Crim inal H istory Review
Revise access procedures to  acqu ire b e tte r  information 
- i . e . , charges, a r re s ts  and conv ic tions - about care 
g iv e r s .
Require crim ina l h is to ry  background checks on a l l  
people working w ith ch ild ren  (school personnel, e t c .) .
Provide b e tte r tra in in g  on fin g e rp r in tin g  methods and 
review e ffe c tiv e n e ss .
Require the re g is tra t io n  o f convicted crim ina ls 
en tering the s ta te .

Prevention
Need fu ll- tim e  nurses and/or counselors in  elementary 
schools.
Encourage schools and c h ild  care f a c i l i t i e s  to  use 
a v a ila b le  prevention c u r r ic u la .
Educate ch ild ren  to  d is t in g u ish  appropriate touch frcm 
inappropriate touch.
Support increased funding fo r the Homanakers Program.
Develop community support groups, teams and networking 
throughout the s ta te  so th a t p ro fe ss ion a ls , non-profes­
s io n a ls  and agencies are communicating w ith each o ther.
Promote networking between e x is t in g  agencies.
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(Conference Day No.l)

Define corporal punishment, what i t  i s  (as opposed to  
abuse), who can use i t ,  and under what circumstances i t  
i s  appropriate.
Provide b e tte r tra in in g  and supervision of c h ild  care 
s t a f f s  and b e tte r s a la r ie s  to  a t t r a c t  p ro fe ss iona ls and 
discourage turn-over.
A llo ca te  resources fo r c h ild  care provider tra in in g  in  
c h ild  abuse treatment.
Increase funding and s t a f f  resources fo r the D iv is ion  
of Family & Youth Services so a l l  reports are 
in ve s tig a te d .
Require mandatory sentencing for " f i r s t  degree" convic­
ted o ffenders.

Training

Require mandatory tra in in g  fo r ch iId  care providers and 
educators and a llo c a te  resources fo r th is  tra in :'ng.
Make a v a ila b le  more funding for a sta tew ide media 
campaign designed to  increase pub lic  awareness o f c h ild  
abuse and neg lec t.
Teach parenting s k i l l s  in  High School.
Provide parenting education in  the community; provide 
b e tte r  fam ily support; and, provide parents w ith 
enough information to  know how to  reac t and respond.
Provide funding fo r statew ide chi Id care information 
and re fe r ra l agencies v.hlch may be ab le to  coordinate 
the sharing o f succe ss fu l techniques between f a c i l i t i e s  
and communities.
Promote networking between e x is t in g  agencies.
Provide sp ec ia l mandatory tra in in g  fo r those working in 
ru ra l areas to  promote c u ltu ra l re levance and to  encou­
rage se lf-determ ination .
C en tra lize  tra in in g  in  c h ild  abuse treatment, fo r 
consistency .
Work toward empowering community re s id en ts w ith 
resources and confidence to  b u ilu  t r u s t  w ith in
th e ir  communities.
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Treatment
Obtain b e tte r  eva lua tion s o f c h ild  care programs which 
inc lude perceptions o f ch ild ren .
Apply the mandatory reporting law as intended 
p ro tection , prevention, and re h a b ilita t io n .
Increase funding fo r offender treatment and continue 
support o f programs so treatment can be increased.
Include ju ve n ile  o ffenders . n the treatment p lan.
Study the le v e l o f e ffe c tiven e ss of treatment programs.
Increase funding to  e s ta b lish  a data base on follow-up 
s tu d ie s  of v ic tim s and o ffenders.
Treatment should be a va ila b le  to  fam ilie s  in  a l l  
communities.

Other
S tress videotap ing o f c h ild  v ic tim s o f sexual a s s a u lt .
Study prasun^.tive sentencing, length of prison 
sentences and cost impact of mandates to  see i f  they 
have had the desired  e f fe c t .
E s ta b lish  the use o f hearsay evidence in  grand ju ry  
proceedings w ith minors invo lved as v ic tim s of sexual 
a s sa u lt .
Mandate in vestiga tion : of runaway ch ild ren .
C la r ify  reporting s ta tu te  and add pre-school -ersonnel 
and so c ia l se rv ic e  agency personnel to  the l i s t  of 
those required to  report.
Correct loophole in  c h ild  pornography law.
Combine s ta te  and municipal licen s in g  requirements and 
procedures, to  e lim ina te  redundancy in  the M un ic ip a lity  
o f Anchorage.

(Conference Day No.l)
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WHO SHOULD RECEIVE EARLY CHILDHOOD SERVICES?
(Conference Day No. 2)

Funding
Increased funding i s  e ssen tia l to  sc port the develop­
ment o f the c h ild  and the s t a b i l i t y  of the fam ily 
through e a r ly  childhood programs.
S tate and federa l governments should be urged to  
provide start-up d o lla r s  fo r e a r ly  childhood informa­
t io n  and re fe r ra l programs a t the lo ca l le v e l.
Competition fo r funds should be broad-based across a l l  
s ta te  budget p r io r i t ie s  w ith e a r ly  childhood program 
funding rece iv ing  an appropriate, proportionate, share 
of so c ia l se rv ice s funding w ith in  the over-a ll s ta te  
budget.
Develop innovative ways of funding ch ild ren  and youth 
programs, in c lud ing ch ild ren 's  t ru s t  funds v/ith re ­
ce ip ts  from marriage lic e n se s , and b ir th  c e r t i f ic a te s ,  
luxury ta xe s , e tc .

Special Needs
Day care sub s id ie s are needed fo r handicapped ch ild ren  
whose fam ilie s  are above the income l im it s  of the 
curren t Department of Conmuni.ty & Regional A ffa ir s  
re g u la tio n s .
Physical space needs fo r specia l education programs 
must be included in  the f a c i l i t i e s  planning and design 
stage o f school b u ild in g s .
Programs fo r p h y s ic a lly  handicapped ch ild ren  must be 
provided in  ba rrie r- free  acce ss ib le  b u ild in g s .
Action i s  requ ired to:
Ehforce e x is t in g  s ta te  laws requ ir in g  physica l a cce ss i­
b i l i t y  o f b u ild in g s constructed w ith p ub lic  funds.
Improve the process in  Department of Transportation & 
Pub lic F a c i l i t ie s  for design sp e c if ic a tio n s and design 
review o f a rch ite c tu ra l p lans fo r new or remodeled 
school f a c i l i t i e s .
Programs fo r p h y s ica lly  handicapped ch ild ren  must 
provide opportun ities fo r mainstreaming and normaliza­
t io n .
Rewrite Special Education D e fin ition s .
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Conduct ar\ an a ly s is  of the discrepancy in  the number of 
birth-to-three year o ld handicapped ch ild ren  served in 
in fan t learn ing programs as compared w ith three-to-five 
year o ld s in pre-elementary spec ia l education programs 
of school d i s t r i c t s .

Adm inistration and Special Needs
Steps must be taken adm in is tra tiv e ly :
* to  determine i f  ch ild ren  are not being served;
* to  remedy d i f f i c u l t i e s  in  re fe rr in g  ch ild ren  from 

in fa n t learn ing to  sp ec ia l education programs;
* to  address in s u f f ic ie n t  school d i s t r i c t  u t i l i z a t io n  

and funding of Head S ta r t and day care programs to  
serve these ch ild ren ;

* to e s ta b lish  reporting requirements and a data base 
fo r planning arid se rv ic e s budge ..ing;

* to  strengthen id e n t if ic a t io n  and screening of 
uhree-to-five year o ld ch ild ren  w ith spec ia l needs.

Adm inistration
A mechanism for e a r ly  childhood po licy  coordination a t  the 
s ta te  le v e l,  such as a m ini-cabinet a t the Governor's 
le v e l,  or e s ta b lish in g  a new O ffice  of Child Advocacy, i s
e s se n tia l g ive r:

1) the number of p ub lic  and p riva te  secto r agencies 
invo lved ,

2) the fa c t th a t e a r ly  childhood i s  a m u lti-m illion  
d o lla r  business in A laska,

3) evidence tha t Alaska fa r exceeds nationa l ra te s in  
tlie  number of fam ilie s  w ith young ch ild ren , number 
o f fam ilie s  w ith  both parents working ou tside the 
home, and the number o f s in g le  parent households,

4' the lack o f coordinated statew ide system of e a r ly
childhood se rv ic e s , and

5) decreasing s ta te  revenues.
Better coordination i s  requ ired , in c lud ing a greater 
interchange o f information among agencies and a lso  
between agencies and the p ub lic .

(Conference Day No.2)
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Soma agencies and a c t iv i t ie s  can be conso lidated in  s ta te  
adm in istra tion  so as to  increase e f f ic ie n c y  and prevention 
dup lica tio n .
A ll e a r ly  childhood education programs should be licen sed 
and/or c e r t i f ie d  through a s in g le  s ta te  agency or a s in g le  
system coordinated among the various s ta te  agencies.
Regulations should be based on group s iz e  ra ther than 
c h ild / s ta f f r a t io .

Bduca t  ion/Tra in ing/Resea rch
Minimum tra in in g  le v e l standards, based on curren t 
research, need to  be e s ta b lish ed  and enforced fo r e a r ly  
childhood program s t a f f .
The career o f e a r ly  childhood education needs professiona­
l iz a t io n .
A four-year degree program provid ing fo r speci f i c  competen­
c ie s  in  c h ild  development (prenatal through age seven) with 
sub- spec ia ltie s in  program areas such as handicapped, 
g i f te d , c h ild  p ro tection , c ro ss- cu ltu ra l programs, and 
fam ily needs should be a v a ila b le  through the U n ive rs ity  of 
Alaska statew ide system.
Parenting education should commence in  jun io r high school 
and continue through high school.
Implement Latchkey Programs fo r a l l  s?rool age ch ild ren  
in c lud ing kindergarten.
Require school bu ild in g s to  be a v a ila b le  fo r Latchkey 
Programs.
Continue research on young ch ild ren , b u ild  data base and 
more extensive reporting .
Mandate In fan t Learning Programs throughout the s ta te .
Parent involvanent should be sought throughout the 
educational system.
Systems th a t encourage regu la r parental input should be 
e stab lish ed  in  a l l  educational endeavors and programs.
In i t ia t e  school curricu lum  th a t b u ild s  self-esteem  in  
grades K-12.

(Conference Day No.2)

- 15 -



The home-based model of comprehensive se rv ic e s fo r 
ch ild ren  and parents should be expanded on a state-wide 
b a s is .

C u ltu ra l D ifferences
B ilin g ua l Education needs to  be brought to  the pre-school 
le v e l w ith a l l  programs c u ltu r a l ly  as w e ll as develop 
m entally appropriate.
Develop c h ild  care programs fo r ru ra l ch ild ren .
Invo lve the parent(s) w ith language s k i l l s  developnent. 

Prevention
Programs and se rv ic e s th a t enhance e a r ly  learn ing and 
parent Lag s k i l l s  should be expanded to  encourage prevention 
of learn ing problems and c h ild  abuse and neg lec t.
Determine whether or not the s ta te  should begin e a r ly  
prevention programs a t  b ir th  ra th er than a t  age th ree , the 
present le g a l age fo r in te rven tion .

(Conference Day No.2)
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ACHIEVING, MAINTAINING AND PROMOTING QUALITY IN EDUCATION
(Conference Day No. 3)

Education/Traininq/Research
Educate parents as consumers on what to  look fo r in  
obta in ing high q u a li ty  c h ild  care .
O ffer parent tra in in g  c la s se s .
Educate the p ub lic  regarding the ro le  o f c h ild  care 
p roviders by increasing a v a i la b i l i t y  o f p u b lic a t i .a s , se lf-  
help book le ts, and media campaigns.
Provide c h ild  care resource and re fe r ra l se rv ice s to  be 
monitored through an e a r ly  childhood agency.
Maintain resource centers and l ib r a r ie s .
Research parent home-based programs.
Train ing needs to  come in to  the c h ild  care p ro v ide r's home 
w ith fcllow-up v i s i t s  from lic en s in g  o f f ic e .
An educational process should be requ ired o f providers 
in te re s ted  in  obta in ing a lic e n se .
Educate p o lic y  irakers, i . e .  le g is la to r s .
Improve the q u a li ty  and a v a i la b i l i t y  o f tra in in g  in the 
U n ivers ity  system, in  reg iona l sch o o ls/ sk ill cen te rs , < .d in  
high schoo ls.
Child care providers need access to  higher education whether 
through co llege c la s se s , correspondence courses, 
te leconference network.

landing

Provide a s ta b le , dependable fin d in g  source.
Pool resources among d if fe re n t agencies and crea te partner­
sh ips w ith  the business corrmunity.
Increase c h ild  care grant amouncs to  $100 per c h ild .
Relate c h ild  care gran ts to  a percentage capture o f the 
maximum and to  le v e ls  o f q u a li ty .
Encourage parent cooperatives through funding and technx^al 
a ss is tan ce .
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Increase le v e ls  a v a ila b le  to  parents ; nd a d ju s t regional 
d i f fe r e n t ia ls .
Increase funding fo r in fa n t learn ing pi, grams and make day 
care cen ters e l ig ib le  fo r funds.
Review day care a ss is tan ce  income g u id e lin e s .
Need tax  in cen tive s , c r e d it s , and deductions to  b en e fit «_ne 
in d iv id u a l.
Provide add itio na l loans or gran ts fo r equipment fo r centers 
for handicapped ch ild ren .

Licensing/Regulations
Improve the q u a lity  of lic e n s in g .
Generate uniform standards to  c termine q u a li ty  in  c h ild  
care.
Reform pre-school regu la tion s . Do not a llow  exemptions.
Conbine and stream line the regu la to ry process p resen tly 
p racticed by the M un ic ip a lity  o f Anchorage, Alaska 
Department o f Health and Social Services, and the Alaska 
Department o f Education.
Waive tlie  $200 DHSS Licensing Fee.
Provide increased inspections o f f a c i l i t i e s  w ithout p rio r 
no tice o f when they are to  occur.
Need d is t in c t io n s  between day care and pre-school5 and 
licen s in g  and regu la to ry requirements a ffe c t in g  them.
Add more licen s in g  po s itio n s .
Teachers and s t a f f  should be requ ired to  have knowledge of 
e a r ly  c h ild  educational development.
Provide standardized licen s in g  v ia  Department o f Education 
w ith enforcement through the Department of Health & Social 
Services.

(Conference Day No. 3)
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(Conference Day No. 3)

C ultu ra l
Incorporate Native language and c u ltu ra l programs in to  
curricu lum .
Increase awareness o f cul' u ra l d iv e r s i ty  by in vo lv in g  Native 
corporations in  e a r ly  childhood education.

Improving Conditions
Increase s t a f f  in cen tive s to  remain in  the p ro fession , by 
providing more adequate s a la r ie s  and increasing enployee 
b en e fits .
Unemployment insurance should be a v a ila b le  fo r part-time 
employment.
In foriration on c h ild  care providers should be e a s ily  
a cce ss ib le .
B etter communication i s  necessary between home providers and 
centers and between care providers and the s ta te .
Expand a v a i la b i l i t y  o f the food program to inc lude 
fo r- p ro fit cen te rs .
Set c r i t e r ia  fo r de fin in g  q u a li ty  pre-school co-ops.
Provide a ss is tan ce  fo r c h ild  care hone providers to  include 
a r e l ie f  system and b en e fit package.
Develop an O ffice  of Child Development.
Develop q u a li ty  curricu lum , programs and eva luation  
procedures.
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COMMENTS AND OBSERVATIONS OF THE POLICY CONFERENCE ON YOUNG CHILDREN
BY

DR. WEIKART & DR. MOORE
Dr. Weikart
There i s  a commitment throughout Alaska to  the idea o f c h ild  
development - the idea ch ild ren  b u ild  and construct th e ir  own 
knowledge, through th e ir  action  and through p a r tic ip a tio n  in  
programs.
The ro le  of men in  e a r ly  childhood education needs to  be 
expanded.
D iagnostic screening te s ts  and th e ir  va lue requ ire s a look a t the 
s t a t i s t i c a l  soph is tica tion  of the instruments in  order to  
predetermine courses of action  fo r ch ild ren .
The dilemma i s  a c tu a liz in g  the rh e to r ic  statement of commitment 
to  c h ild  growth and development through hard work and extensive 
e f fo r t .
Curriculam i s  a top ic  o f major importance.
There nc eds to  lee a commitment to  parents and to  c u ltu r a l issues 
by e a r ly  childhood p ro fess iona ls .
Child abuse and reporting and the dilemma surrounding the r ig h ts  
of tlie  in d iv id u a ls  and re sp o n s ib i li ty  to  the community must 
continue to  be u e a lt w ith .
There i s  a lack  o f hard data - a c tu a l fa c ts  and f ig u re s . The 
s ta te  should get more c la r i t y  as to  exac tly  what the s itu a t io n  
i s ,  how i t  functions and what the re la tio n sh ip s a re .
The need fo r and the provision o f tra in in g  and the need fo r and 
the provision o f supervision are key to  s t a f f  development.
These two areas ( tra in in g  & supervision) need consideration and 
continued development w ith the se rv ice s provided in  Alaska both 
because of the extensive ru ra l networks and because o f the 
necess ity  to  make programs function and be o f high q u a li ty .



Dr. Moore

Carry fo rth  - be tenacious and be tough.
Expand the base of support through very broad p ub lic  awareness 
campaigns designed to  inpact people o u t s i t . ,ne ord inary spheres 
of in fluen ce .
Organize information and d is t r ib u te  i t  on any items th a t requ ire 
ac tion  to  300 - 400 in f lu e n t ia l people throughout the s ta te .
Become invo lved in  the le g is la t iv e  process.

- Go to  hearings.
- Get to  people who are in f lu e n t ia l .
- Do your le g is la t iv e  homework.

Above a l l ,  be p e rs is te n t.

-  2 1  -
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A G E N D A

SUNDAY, NOVEMBER 18

8:00 AM - NOON R eg istra tion Mezzanine

NOON - 2:00 PM Conference Luncheon & Ballrocm A & B
General Session

Opening Remarks & Welcome 
Senator Joe P. Josephson 
Chair, Senate Carmittee on Health, 
Education and Social S erv ices

Welcoming Remarks
The Honorable B i l l  S h e ffe ild , Governor 
S ta te o f Alaska

Keynote Address

The National Trends in  Child Abuse & Neglect 
Dr. Donald C. Bross, J .D ., Ph.D.
A ss is ta n t P rofessor, U n ive rs ity  o f Colorado 
School o f Medicine and Legal Counsel fo r C. 
Henry Keimpe National Center, Denver, Colorado

Statewide Trends
An Alaskan Perspective on C h ild  Abuse & Neglect 

John Pugh, Commissioner, A laslia Department 
o f Health & Socia l Services
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SUNDAY, NOVEMBER 13 CONTINUED

503-IIOW CAN SMALL COMMUNITIES DEAL WITH CHILD ABUSE?
Room 308

Moderator: Kathy T ibb ie s , Regional Manager, D iv is ion  o f
Family £- Youth Services

P an e lis ts : Representative Peter G o ll, Haines
Jamie Buckner, Education S p e c ia lis t , Southeast 

Regional Resource Center 
Vies T e rw illig e r , D irec to r, Gateway Community 

Mental Health Center, Ketchikan 
Carolyn Epple, P ro ject Coordinator fo r Southeast 

Abuse/Neglect Prevention Program, Southeast 
Alaska Health Systems Agency

504-WHAT CAN PARENTS, TEACHERS AND CARE GIVERS TEACH 
CHILDREN ID PREVENT CHILD ABUSE?

Ballroom C
What Resources are a v a ila b le : What i s  "good touch and bad
touch"? What i s  a v a ila b le  in  prevention curricu la?
Moderator: Steve W ilson, Social Worker/Counselor

D iv is ion  o f Family & Youth Serv ices, Fairbanks
P an e lis ts : Dr. Marianne von Hippie, Behavioral P ed ia tr ic ian

Anchorage
Susan Leddy, Education Serv ices Coordinator, S T A R  

Anchorage
Carol McElroy, Co-Director, Bayshore Learning Center 

Anchorage
A ileen M clnnis, Community Education S p e c ia lis t , 

Resource Center fo r Parents & Children , Fairbanks 
Sue H u ll, S ta te  PTA Liason w ith the S tate Board o f 

Education, Fairbanks

S05-WHAT IS BEING DONE TO REDUCE RISK?
Kuskokwim East

Regulations, crim ina l h is to ry  background checks: screening 
those who work w ith ch ild ren . Mandatory in se rv ice  tra in in g , 
p ub lic  awareness: what i s  the fu tu re  o f r i s k  reduction?
Moderator: Kathleen Shaw, Social Worker, D iv is ion  of Family

& Youth Serv ices, Anchorage
P an e lis ts : B i l l  Mellow, A ssis tan t Attorney General, Juneau

Robert Sundberg, Commissioner, Alaska Department 
of Safety

Dorcas Lewis, Childcare L icensing S p e c ia lis t , 
WIN-ANCHORAGE 

Frank M i l le t t ,  Big Brothers/Big S is te r s , Anchorage
- 24 -



SUNDAY, NOVEMBER 18 - CONTINUED

2:30 - 5:00 PM Concurrent Workshops
TAKING ACTION ON CHILD ABUSE AND NEGLECT

SOI-WHAT IS  THE LEGAL RESPONSIBILITY OF THE SCHOOLS AND 
CHILD CARE FACILITIES RELATING TO CHILD ABUSE?

Kuskokwim West
The reporting law: what i t  means to  teachers, care g ive rs 
and adm in istra to rs; in te r fa c in g  v/ith the law and the le ga l 
system.
Moderator: Dee Ann Grummett, Socia l Services Program

Coordinator, D iv is ion  o f Family & Youth Services
P an e lis ts : Steve Warner, In ve s tig a to r Youth Services Bureau 

Anchorage Po lice Department 
Noreen Thompson, Superintendent, Kodiak Is la n d  

School D is t r ic t  
Carolyn Cannava, Kindergarten Teacher and School 

Board Member, Kenai 
Myra Munson, A ss is tan t Attorney General, Human 

Services Section, Fairbanks 
Wanda Spenny, Child Care P rovider, Anchorage

S02-HOW DO YOU RECOGNIZE AND TREAT CHILD ABUSE?
Yukon Roan

The s ign s; what to  look fo r . The ro le  o f the teacher and 
c h ild  care provider on the treatment team - teaching t r u s t  
and teaching se xua lly  appropriate behavior. The aftermath 
o f abuse: the view o f the c h ild .
Moderator: Carolyn F r ich e tte , S ta ff Development Coordinator

D iv is ion  o f Family & Youth Services
P an e lis ts : Dr. Alan MacFarlane, P ed ia tr ic ia n , Fairbanks

Pam K irk , Human Relations Center, Anchorage 
Judy Moor, Regional Supervisor, Elanemaker 

Program o f A laska, Juneau 
Carol Comeau,Teacher, P residen t, Anchorage 

Education Association 
Susan Humphrey-Barnett, D irector Statewide 

Programs, Alaska Department o f Corrections
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MONDAY, NOVEMBER 19

7:30 - 8:30 AM R eg istra tion  Mezzanine

8:30 - 9:30 AM General Session Ballroan A & B

WHO RECEIVES AND WHO PROVIDES 
EARLY CHILDHOOD SERVICES?

Remnrks and In troductions 
Senator Joe P. Josephson

Population P ro jections and Demographics of Alaska: 
The Changing Role o f Wanen in  the Workforce 
Greg Huff, Econcmist, Alaska Department of Labor

P ro f i le s  on the Range o f Services A va ilab le  in  Alaska 
I's. Lare, Child Care Coordinator, Alaska Department 
of Canmunity & Regional A ffa ir s
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9:30 - 11:00 AM A Panel Debate - Who Should Provide Ballroan A & B
Early Childhood Services?

In troduction  o f P an e lis ts  
Senator Joe P. Josephson

Pro-Government
*On the S tate Level

L isa Rudd, Corrmissioner 
Alaska Department o f Adm inistration 

*Qn the Local Level
Heather F lynn, Member
Anchorage Municipal Assembly
E.E. (Gene) Davis, Superintendent o f Schools
Anchorage School D is t r ic t

What i s  the government provid ing and are these se rv ice s a spending 
p r io r ity  fo r: parents, the adm in istra tion  and the le g is la tu re?
Day care a ss is tan ce , c h ild  care tax  c re d it s , p ub lic  school education 
and e a r ly  in te rven tion  programs are only a few programs sponsored 
by the s ta te .

Pro-Business
S is te r  Barabara Haase, Adm inistrator,
Ketchikan General Hospital

The bene fits  o f employer sponsored c h i ld  care: to  the in du s try , 
the parent, the c h iid  and the fam ily  u n it .

Pro-Parent
Susan C lark , Chair, The Committee on Women
Alaska D iv is io n , American A ssociation o f U n ivers ity
Women.
Chris Wright-Ibanez, Sr. Employee Relations 
S p e c ia lis t , ARCO, ALASKA, In c .

Parents, not government, have re sp o n s ib i li ty  and con tro l over the 
care and education o f young ch ild ren .

Summary o f the Debate
Senator Joe P. Josephson

MONDAY, NOVEMBER 19 - CONTINUED
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MONDAY, NOVEMBER 19 - CONTINUED

11:00 - 12:00 N Special Presentations
Kuskokwim East
RurAL CAP Early  Childhood Planning P ro jec t 

Debra Ward, E arly  Childhood Consultant
Kuskokwim West
Head S ta r t T rain ing Guide fo r Preventing 
Maltreatment o f Children w ith Handicaps

Sharon F o r t ie r , Resource Access P ro jec t
Yukon Rocm
Changing Roles o f Native women and Family 
S truc tu re  in  Rural Alaska

Lary Schafer, U n ive rs ity  o f A laska, Fairbanks
Room 305
Findings o f the A laska S ta te  Employee Child Care 
Survey Commissioned by the Alaska Department of 
Adm in istration

Richard Sm iley, Ph. D ., Educational Psychologist 
Southeast Regional Resource Center

Rocm 308
Day Care Based Research Concerning Environmental 
Organization and S ta ff Train ing

Dr. Todd R ise ly , Psychology Department 
U n ive rs ity  o f A laska, Anchorage

Ballroom C
"Training For Q ua lity " , a f i lm  made a t  Is la n d s 
Community College, the Betty E liason Center, Mt. 
Edgecumbe pre-school and the In fan t Learning Program 
in  S itk a , showing the need fo r s t a f f  tra in in g  in  
recogn ition o f developmentally appropriate c u r r ic u la  
fo r ch ild ren .

Karen Marie, Program Coordinator fo r Early  
Childhood Education and the Batty E liason 
Child Care Center

Room 301
Anchorage Youth At R isk , p resentation o f a report 
by the Anchorage Commission on Youth.

P a tr ick  Burke-Rein^art
Youth Program Coordinator, M 0 A
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MONDAY, NOVEMBER 19 - CONTINUED

12:00 - 1:30 PM Conference Luncheon & Ballrocrti A & B
Keynote Address

In troductions & Remarks
Emil N o tti, Commissioner, A laska Department 
o f Community & Regional A ffa ir s

Keynote Address
Nineteenth Year Longitudinal Study o f the Perry 
Pre-School P ro jec t and the "Pay-Off" fo r Alaska 
from Early  Childhood Education.

Dr. David Weikart, Executive D irector 
High/Soope Research Foundation 
Y p s ila n t i, Michigan

1:30 - 4:30 PM Concurrent Workshops
WHO SHOULD RECEIVE EARLY CHILDHOOD SERVICES?

Each panel w i l l  address the question : Who should rece ive  e a r ly
childhood serv ices? Id e n tify in g  groups o f ch ild ren  and is su e s 
re la t in g  to  these ch ild ren  to  be passed on to  p o lic y  makers. 
Members o f each panel are advocates fo r ch ild ren s ' programs, and 
w i l l  p lea the case o f those they are most fam ilia r  w ith . The 
moderator w i l l  promote group d iscu ss io n , keeping the cen tra l 
question in  the fo re fro n t.
Roan 308
Moderator: Dick Luther, D irecto r Educational Program Support 

Alaska Department of Education
P an e lis ts : Dot Truran, D irec to r, Governor's Council fo r the

Handicapped and G ifted .
Gary Holthaus, Board Member, Center fo r Parents and 
Children
Jo Kuykendall, D ire c tre ss , Discovery Center 
Fairbanks
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MONDAY, NOVEMBER 19 - CONTINUED

1:30 - 4:30 PM Concurrent Workshops

Roan 3 0 5

Moderator: Ms.Lare, Child Care Coordinator, Alaska Department
o f Community & Regional A ffa ir s

P an e lis ts : Carlos Ovando, A ssociate P ro fessor, U n ivers ity  of
A laska, Anchorage 

Mary Jo Hotchkiss, Teacher - Early  Childhood Education 
Anchorage Canmunity College 

Betty McCormick, D irec to r, Career Center Lab School 
Anchorage School D is t r ic t  

Karen Lamb, S ta te Coordinator, In fan t Learning Program 
Anchorage

Kuskokwim West
Moderator: Pat O'Brien, Socia l Services Program O ffice r

D iv is ion  of Family & Youth Services
P an e lis ts : Mary Asper, S ta te P residen t, NAEYC

Margaret Lowe, P r in c ip a l, Whaley Center, and Special 
Education Adm in istrator, Anchorage School D is t r ic t  

Kerry Reardon, AAEYC Child Care Resource Center 
Theresa S co tt, Gastineau Elementary' School, Latchkey 

Douglas, Juneau
Ballroom C
Moderator: Annie C a lk in s, E arly  Childhood Coordinator, Alaska

Department o f Education
P an e lis ts : Sandi Haynes, Program Supervisor, Anchorage Head S ta rt

RurAIi CAP
Shriron Hodgins, Supervisor, Yukon-Kuskokwim Parent/ 

Child Program, Bethel 
Dr. M arjorie F ie ld s , A ssociate P ro fessso r, E arly  

Childhood, Univer ’ ty  o f A laska, Juneau & National 
Governing Board Member - NAEYC 

P a tt i Dunlap, P r in c ip a l, R ige l High School, Anchorage
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MONDAY, NOVEMBER 19 - CONTINUED

1:30 - 4:30 PM Concurrent Workshops
Yukon Roan
Moderator: Karen Perdue, D irecto r, D iv is ion  o f Community

Development, Alaska Department o f Carmunity &
Regional A f fa ir s , Juneau

P an e lis ts : Joan Hurst, Campfire, Anchorage
Barabara Smith, Ph.D ., Co-Director, Preschool Resources 

fo r Alaskan Special Education, Early  Childhood 
Coordination P ro je c t, Anchorage 

Mike T ra v is , Program Manager, BIB Education, Alaska 
Department o f Education 

Una Kernodle, Heme Economics, Chugiak High School

Kuskokwim East
Moderator: Fran Rose, Special A ss is ta n t, Mini-Cabinet on Wanen,

Juneau
P an e lis ts : Dr. Marianne von Hippie, P ed ia tr ic ia n , Anchorage

P h y ll is  Murray, B ilin gua l Education L rrec to r, Lower 
Kuskokwim School D is t r ic t  

Jackie Schakel, P ro jec t D irecto r, Preschool Resources 
fo r Alaskan Special Education, E arly  Childhood 
Coordination P ro jec t
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TUESDAY, NOVEMBER 20, 1984

8:30 - 10:00 AM General Session Ballroom A & B
Opening Remarks & In troductions

Harold Raynolds, S r . , Corrmissioner 
Alaska Department of Education

Keynote Address
Q uality Programs and the Education o f Young 
Children

Dr. S h ir ley  Moore, Professor o f Child 
Psychology
In s t i t u te  o f Child Development 
U n ivers ity  of Minnesota

Q uality l ik e  "excellence" i s  a term we recognize as 
d e s ira b le , but in  terms o f educating young ch ild ren , 
what do we mean? Who determines what c r i t e r ia  define 
"qua lity"?  What are nationa l organ izations doing to  
promote q u a li ty  among th e ir  manbers? Are educators 
so le ly  responsib le fo r the q u a li ty  o f programs, and what 
i s  the re la tio n sh ip  o f the s ta te  and fede ra l government 
to  the parent in  e a r ly  childhood development?

10:00 - NOON Concurrent Workshops
ACHIEVING, MAINTAINING AND PROMOTING QUALITY IN 
EDUCATION

Issue s and r e a l i t y  about q u a li ty  - how has i t  been achieved, 
maintained and promoted? These workshops are d iscu ssion  
orien ted ra ther than show-&-tell, to  de lve  in to  is su e  
exp loration w ith the p a r tic ip an ts .

TO1-FAMILY AND HOME BASED CARE
Kuskokwim West

Moderator: Betty Ramage, Chair, Alaska Women's Commission
P an e lis ts : J u lie  Stone, Ketchikan Home Based Program

Deborah Jackson, Juneau Family Day Care Provider 
Mary Carr, D irecto r, Anchorage In fan t Learning Program 
Jo Putnam, D irecto r, Kawarek Head S ta r t , None 
Pat B runeile , P resident, A laska Family Child Care 

Socie ty , Anchorage 
Sharon Hodgins, Supervisor, Yukon-Kuskokwim Parent/ 

Child Program, Bethel
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TUESDAY, NOVEMBER 20 - CONTINUED

10:00 AM - NOON Concurrent Workshops
T02-PRIVATE CHILD CARE/PRE-SCHOOL PROVIDERS 

Ballroom C
Moderator: Marsha Hubbard, Special A ss is tan t to  the Governor
P an e lis ts : Chris Booren, B idark i Child Care Center, Cordova 

Sue Adams, D irector o f Day Care, C ity o f Kotzebue 
Marian E s te l le , D irecto r, Petersburg Ch ild ren 's Center

T03-PARENT COOPERATIVES 
Rocm 305

Moderator: Carol R ichards, D irecto r, Alaska Woven's Resource
Center, Anchorage

P an e lis ts : S a lly  Bruce, Teacher/Director, Anchorage Co-Op Nursery
Gi etchen Reynolds, Capito l Elementary School, Juneau 
Linda Padden, New Horizons Pre-School, Anchorage

T04-SCHOOL DISTRICT PRE-SCHOOL PROGRAMS 
Kuskokwim East

Moderator: Ernestine G r if f in , President S tate School Board
P an e lis ts : F e lic e  Dunham, Chapter One Coordinator, Ipalook

Elementary School, Barrow 
Joe Cooper, Superintendent, Yukon-Koyukuk School 

D is t r ic t ,  Nenana 
Mike Baumgartner, Elementary Education, T i t le  V II 

Coordinator, Id ita ro d  School D is t r ic t ,  McGrath 
A lice  Bosshard, Special Education Curriculum 

D irecto r, Valdez School D is t r ic t
T05-PRIVATE PRE-SCHOOLS 

Yukon Roan
Moderator: Dr. C laudia Dybdahl, A ss is tan t Professor, School of

Education, U n ivers ity  of A laska, Anchorage
P an e lis ts : Linda Schmidt, Director/Teacher, Mt. Edgecumbe

Pre-School, S itka 
Joy Greison, Jewish Education Center, Anchorage 
Mary Jo Kidd-Thomas, Director/Owner, S t. Benedict's 

Pre-School, Anchorage 
Mary Trosper, A dm in istrator, Chugiak C h ild ren 's Services
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NOON - 2:00 PM Conference Luncheon & B a ll roan A & B
Closing Session

"WHERE DO WE GO FROM HERE?"
In troductions

Senator Joe P. Josephson
Keynote Presentation

Dr. S liir le y  Moore
Dr. David Weikart

Dr. Weikart & Dr. Moore w i l l  review what happened a t the 
conference, the is su e s id e n t if ie d , and r e f le c t  on what they 
heard Alaskans saying about the fu tu re  o f our young ch ild ren .

Questions to  the Speakers
Conference Evaluation
C losing Renarks

Senator Joe P. Josephson

TUESDAY, NOVEMBER 20 - CONTINUED
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CONFERENCE SPONSORS 
MASK A STATE LEGISLATURE 

SENATE COMMITTEE 
ON

HEALTH, EDUCATION & SOCIAL SERVICES 
CHAIR

SENATOR JOE P. JOSEPHSON 
ALASKA DEPARTMENT OF EDUCATION 

COMMISSIONER HAROLD RAYNOLDS, SR.
ALASKA DEPARTMENT OF COMMUNITY & REGIONAL AFFAIRS 

COMMISSIONER EMIL NOTTI 
MASKA DEPARTMENT OF HEALTH & SOCIM, SERVICES 

COMMISSIONER JOHN PUGH

CONFERENCE ORGANIZERS 
NANCY BENNETT 

LEGISLATIVE AIDE TO SENATOR JOSEPHSON 
KRISTI ANA BYRD 

LEGISLATIVE AIDE TO SENATOR JOSEPHSON 
LESLIE M. GOSS 

THE COORDINATORS
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Original sponsor: Rules/Governor

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 88 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the protection of children and

family members; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.61.125(a) is amended to read:

(a) A person commits the crime of distribution of child pornog­

raphy if the person brings or causes to be brought int.a the state for 

[SALE OR] distribution, or in the state distributes, or in the state 

possesses, prepares, publishes, or prints with intent to distribute, 

[SELL, OR EXHIBIT TO OTHERS FOR COMMERCIAL CONSIDERATION,] any mater­

ial that visually depicts conduct described [UNDER] AS 11.41.-

455(a)., knowing that the production of the material involved the use 

of a child under 18 years of age who engaged in the conduct.

* Sec. 2. \S 11.61.125 is amended by adding a new subsection to read:

(d) In this section, "distribution" includes delivering, sell­

ing, renting, leasing, lending, giving, circulating, exhibiting, 

presenting, providing, and exchanging, whether or not for monetary or 

other consideration.

* Sec. 3. AS 12.10.C20(c) is amended to read:

(c) Even if the general time limitation has expired, a prose­

cution under AS 11 .41.410,-. 1 1 .41.460, AS 11.66. 1 10 - 11 .66.130,

former AS 11.41.430, or former AS 11.51.130(a)(4), for * . offense 

committed against a person under the age of 16 may be commenced within 

one year after the crime is reported to a peace officer or the person 

reaches the age of 16, whichever occurs first. This subsection does
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not extend the period of limitation by more 'han five years.

* Sec,, 4. AS 12.45.045(a) is amended to read:

Sec. 12.45.045. EVIDENCE OF PAST SEXUAL CONDUCT IN TRIALS FOR 

SEXUAL OFFENSES [OF RAPE AND ASSAULT WITH INTENT TO COMMIT RAPE]. (a) 

In prosecutions for the crimes [CRIME] of sexual assault in any de­

gree j_sexual_ab u s e_of_ji_n^jjr_jui_any_degree^^ awful_expl£itatjL^

of a minor, or an attempt to commit any of these crimes [SEXUAL AS­

SAULT IN ANY DEGREE], evidence of the complaining witness' previous 

sexual conduct may [SHALL] not be admitted nor may reference be made 

to it in . ..e presence of the j:iry except as provided in this section. 

When the defendant seeks to admit the evidence for any purpose, the 

defendant shall [MAY] apply for an order of the court at any time 

before or during the trial o* preliminary hearing. After the applica­

tion is made, the court shall conduct a hearing in camera to determine 

the admissibility of the evidence. If the court finds that evidence 

offered by the defendant regarding the sexual conduct of the complain­

ing witness is relevant, and that the probative value of the evidence 

offered is not outweighed by the probability that its admission will 

create undue prejudice, confusion of the issues, or unwarranted inva­

sion of the privacy of the complaining witness, the court shall make 

an order stating what evidence may be introduced and the nature of the 

questions that may [WHICH SHALL] be permitted. The defendant may then 

offer evidence under the order of the court.

* Sec. 5. AS 25.35.010(a) is repealed and reenacted to read:

(a) A person who is subjected to domestic violence may petition 

a superior court for injunctive relief restraining the infliction of 

further domestic violence against the petitioner by the respondent. 

The court may appoint a guardian ad litem or attorney to represent a 

minor who is subject to this chapter i“ r.he same manner as an attorney 
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ui«y be appointed under AS 25.24.310.

* Sec. 6. AS 2j.35.060 is amended to read:

Sec. 25.35.060. DEFINITIONS. In this chapter, "domestic vio­

lence" means a crime under AS 11.41 when the victim is a spouse or a

former spouse of the respondent; a parent, grandparent, child, or 

grandchild of the respondent; [,] a member of the social unit composed 

[COMPRISED] of those living together in the same dwelling as the

respondent^ [,] or a person who is not a spouse or former spouse of

the respondent but who previously lived in a spousal relationship with 

the. respondent.

* Sec. 7. AS 47.10.010(a) is amended to read:

(a) Proceedings relating to a minor under 18 years of age resid­

ing or found in the state are governed by this chapter, except as

otherwise provided in this chapter, when the court firds the minor

vl) to be a delinquent minor as a result of violating a

criminal law of the state or c' a municipality of the state; or 

(2) to be a child in need of aid as a result of

(A) the child being habitually absent from home or 

refusing to accept available care, or having no parent, guardian, 

custodian or relative caring or willing to provide care, includ­

ing physical abandonment by

(i) both parents,

(ii) the surviving parent, or

(iii) one parent if the other parent's rights and

responsibilities have been termirated under AS 47.10.080 or 

voluntarily relinquished;

(B) the child being in need of medical treatment to 

cure, alleviate, or prevent substantial physical harm, or in need

of treatment for mental harm as evidenced by failure to thrive,

-3- CSHB 88(Jud)
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severe anxiety, depression, withdrawal, or untoward aggressive 

behavior or hostility toward others, and the child’s parent, 

guardian, or custodian has knowingly failed [PARENTS ARE UNWILL­

ING] to provide the [MEDICAL] treatment;

(C) the child having suffered substantial physical

harm or if there is an imminent and substantial risk that the

child will suffer such harm as a result of the actions done by or 

conditions created by the child's parent, guardian or custodian 

or the failure of the parent, guardian or custodian adequately to 

supervise the child;

(D) che child having been sexually abused either by 

the child's parent, guardian or custodian, or as a result of 

conditions created by the child's parent, guardian or custodian, 

or by the failure of the parent, guardian cr custodian adequately 

to supervise the child;

(E) the child committing delinquent acts as a result

of pressure, guidance, or approval from the child's parents,

guardian or custodian;

(F) the child having suffered substantial physical 

abuse or neglect as a result of conditions created by the child's 

parent, guardian or custodian.

* Sec. 8. AS 47.10.142(a) is repealed and reenacted to read;

(a) The Department of Health and Social Services may take emer­

gency custody of a minor upon discovering any of the following circum­

stances: _

(1) the minor has been abandoned;

(2) the minor has been grossly neglected by the minor's 

parents or guardian as "neglect" is defined in AS 47.17.070(5), and 

the department determines that immediate removal from the minor's
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surroundings is necessary to protect the minor's life or provide 

immediate necessary medical attention;

(3) the minor has been abused by a person responsible for 

the minor's welfare, as "abuse" is defined in AS A7. 17.070(1), and the 

department determines that immediate removal from the minor's sur­

roundings is necessary to protect the minor's life or that immediate 

medical attention is necessary; or

(A) the minor has been sexually abused under circumstances 

listed in AS A7.10.010(a)( 2 )(D).
* Sec. 9. AS A7.10.1A2(c) is amended to read:

(c) When a child is taken into custody under (a) or (b) of this 

section, 'he department shall immediately, and in no event more than 

12 hours later unless prevented by lack of communication facilities, 

notify the parents or the person or persons having custody of the 

child. If the department determines that continued custody is neces­

sary to protect the child, the department shall notify the court of 

the emergency custody oy filing, within 12 hours after custody was

assumed [AND THE COURT OF THE ACTION AND FILE WITH THE COURT] a peti­

tion alleging that the child is a chile in need of aid.

* Sec. 10. AS A7.17.010 is amex.ded to read:

Sec. A7.17.010. PURPOSE. In order to protect children whose 

health and well-being may be adversely affected through the inflic­

tion, by other than accidental means, of harm through physical injury, 

[ABUSE OR] neglect^ [OR] sexual abuse^ or sexual exploitation, the 

legislature requires the reporting of these cases by practitioners of- 

the healing arts and others to the appropriate public authorities. It 

is the intent of the legislature that, as a result of these reports, 

protective services will be made available in an effort to prevent 

further harm to the child, to safeguard and enhance the general well-
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1 being of the children in this state, and to preserve family life

2 whenever preserving it is in the best interests of the child [POS-

3 SIBLE].

4 * Sec. 11. AS 47.17.020(a) is amended to read:

5 (a) The following persons who, in the performance of their

6 occupational [PROFESSIONAL] duties, have cause to believe that a child

7 has suffered harm as a result of abuse or neglect shall immediately

8 report the harm to the nearest office of the department:

9 (1) practitioners of the healing arts;

10 (2) school teachers and school administrative staff members

11 of public and private schools;

12 (3) social workers;

13 (4) peace officers, and officers of the Department of

14 Corrections;

15 (5) administrative officers of institutions;

16 (6) child [LICENSED DAY] care providers [AND PAID STAFF];

17 (7) paid employees of domestic violence programs and crisis

intervention and prevention programs as defined in AS 18.66.900

19 [LICENSED FOSTER CARE PROVIDERS].

20 * Sec. 12. AS 47.17.020(b) is amended to read:

21 (b) This section does not prohibit the named persons from

22 reporting cases that [WHICH] have come to their attention in their

23 nonoccupational [NONPROFESSIONAL] capacities^ nor does it prohibit any 

other person from reporting a child's harm that [WHICH] the person has 

cause to believe is a result of abuse or neglect. These reports shall

26 be made to the nearest office of the department.

27 * Sec. 13. AS 47.17.020 is amended by adding a new subsection to read:

28 (d) This section does not require a religious healing practi-

29 tioner to report as neglect of a child the failure to provide medical

CSHB 88(Jud) -6-
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attention to the child if the child is provided treatment solely by 

spiritual means through prayer in accordance with the tenets and 

practices of a recognized church or religious denomination by an 

accredited practitioner of the church or denomination.

* Sec. 14. AS 47.17 is amended by adding a new section to read:

Sec. 47.17.023. REPORTS REGARDING CHILD PORNOGRAPHY. A person 

who, in the course of processing or producing visual or printed 

matter, either privately or commercially, has reason to believe that 

the matter visually depicts a minor engaged in conduct described in J 

AS 11.41.455(a) shall promptly report this to the nearest law enforce-
I

ment agency.

* Sec. 15. AS 4/.17.064 is repealed and reenacted to read:

Sec. 47.17.064. PHOTOGRAPHS AND X-RAYS. (a) The department or 

a practitioner of the healing arts may, without the permission of the 

parents, guardian, or custodian, take the following actions with 

regard to a child believed to have suffered physical harm as a result 

of abuse or neglect:

(1) take or have taken photographs of the areas of trauma 

visible on the ch^ld; and

(2) if medically indicated, have a radiological examination 

of the child performed by a person who is licensed to administer a 

radiological examination.

(b) The department or a practitioner of the healing arts shall 

notify the parents, guardian, or custodian of a child as soon as 

possible after taking action under (a) of this section with regard to- 

the child.

* Sec. 16. AS 47.17.068 is repealed and reenacted to read:

Sec. 47.17.068. PENALTY FOR FAILURE TO REPORT. A person who 

knowingly fails or refuses to report as required under AS 47.17.020 or

-7- CSHB 88(Jud)
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* Sec. 17. AS 47.17 is amended by adding a new section to read:

Sec. 47.17.069. PROTECTIVE INJUNCTIONS. (a) A court may enjoin 

or limit a person from contact with a child if the attorney general 

establishes by a preponderance of the evidence that the person

(1) has sexually abused a child;

(2) has physically abused a child; or

(3) has engaged in conduct that constitutes a clear and

present danger to the mental, emotional, or physical welfare of a

child.

(b) Th-1' s section does not limit the authority of the attorney

general or the court to act to protect a child.

* Sec. 18, AS 47. 7.070(6) is amended to read:

(6) "practitioner of the healing arts"' includes chiroprac­

tors, dental hygienists, dentists, health aides, nurses, nurse practi­

tioners , optometrists, osteopaths, physical therapists, physicians, 

physician's assistants, psychiatrists, psychologists, psychological 

associates, religious healing practitioners, and surgeons;

* Sec. 19. AS 47.17.070 is amended by adding new paragraphs to read:

(8) "child care provider" means an adult individual, or an 

employee of an organization, who provides care and supei . ision to a 

child for compensation;

(9) "organization" means a group or entity that provides

care and supervision for compensation to a child not related to the

caregiver, and includes a child care facility, pre-elementary school,, 

head start center, child foster home, residential child care facility, 

recreation program, children's camp, and children's club;

(10) "person responsible for the child's welfare" means the 

child's parent, guardian, foster parent, a person responsible for the 

CSHB 88(Jud) -8-
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child's care at the time of the alleged abuse or neglect, or a person 

responsible for the child's welfare in a public or private residential 

agency or institution.

* Sec 20. AS 47.35.070 is amended to read:

Sue• 47.35.070. VIOLATIONS. A person who violates a provision 

of thin chapter [AS 47.35.010 - 47.35.100] or a regulation adopted 

under this chapter [AS 47.35.010 - 47.35.100] is guilty of a class B 

misdemeanor [, AND UPON CONVICTION IS PUNISHABLE BY A FINE OF NOT MORE 

THAN $200].

* Sec. 21. AS 47.35.C70 is amended by adding a new subsection to read:

(b) The department may by regulation devise a system of civil 

enforcement. The system may employ civil penalties not to exceed $200 

for each day during which one or more violations of a licensing stat­

ute or licensing regulation occurs. The imposition of a civil penalty 

does not prevent prosecution and sentence for a criminal offense.

* Sec. 22. Section 5 of this Act takes effect September 30, 1985.
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4/22/85

Original sponsor: Rules/Governor

1’S THE HOUSE BY THL JUDICIARY COMMITTEE

CS FOR HOUSE BILL HO. 88 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the protection of children and

family numbers; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.61.125(a) is amended to read:

(a) A person commits the crime of distribution of child pornog­

raphy if the person brings or causes to be brought into the state for

[SALE OR.] distribution, or in the state distributes, or in the state 

possesses, prepares, publishes, or prints with intent to distribute, 

[SELL, OR EXHIBIT TO OTHERS FOR COMMERCIAL CONSIDERATION,] any mater­

ial that visually depicts conduct described in [UNDER] AS 11.41.- 

455(a), knowing that t:.e production of the material involved the use 

of a child under 18 years of age who engaged in the conduct.

* Sec. 2. AS 11.61.125 is amended by adding a new subsection to read:

(d) In this section, "distribution" includes delivering, sell­

ing, renting, leasing, lending, giving, circulating, exhibiting, 

presenting, providing, and exchanging, whether or not for monetary or 

other consideration.

* Sec. 3. AS 12.10.020(c) is amended to read:

(c) Even if the general time limitation has expired, a prose­

cution ix.der AS 1 1 .41.410 - 1 1.41.460, AS 1 1.66.1 10 - 1 1.66.130,

former AS 11.41.430, or former AS 11.51.130(a)(4), for an offense 

committed against a person under the age of 16 may be commenced within

one year after the crime is reported to a peace officer or the person

reaches the age of 16, whichever occurs first. This subsection does

-1- CSHB 88(Jud)



I

1

2

3

4

5

6

7

8

9

10

11

12

!3

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

WORK DRAFT WORK DRAFT WORK DRAFT

not extend the period of limitation by more than five years.

* Sec. A. AS 12.A5.0A5(a) is amended to read:

Sec. 12.A5.0A5. EVIDENCE OF PAST SEXUAL CONDUCT IN TRIALS FOR 

SEXUAL OFFENSES [OF RAPE AND ASSAULT WITH INTENT TO COMMIT RAPE]. (a) 

In prosecutions for the crimes [CRIME] of sexual assault in any de­

gree, sexual abuse of a minor in any degree, or unlawful, exploitation 

of a minor, or an attempt to commit any of tncse crimes [SEXUAL AS­

SAULT IN ANY DEGREE], evidence of the complaining witness' previous

sexual conduct may [SHALL] not be admitted nor may reference be made

to it in the presence of the jury except as provided in this section. 

When the defendant seeks to admit the evidence for any purpose, the 

defendant shall [MAY] apply for an order of the court at any time 

before or during the trial or preliminary hearing. After the applica­

tion is made, th< court shall ccnduct a hearing in camera to determine 

the admissibility of the evidence. If the court j .nds that evidence 

offered by the defendant regarding the sexual conduct of the complain­

ing witness is rele,f , and that the probative value of the evidence 

offered is not outweighed by the probability that its admission will 

create undue prejudice, confusion of the issues, or unwarranted inva­

sion of the privacy of the complaining witness, the court shall make 

an order stating what evidence may be introduced and the nature of the 

questions that may [WHICH SHALL] be permitted. The defendant may then

offer evidence under the order of the court.

* Sec. 5. AS 25.35.010(a) is repealed and reenacted to read:

(a) A person who is subjected to domestic violence may petition

a superior court for injunctive relief restraining the infliction of

further domestic violence against the petitioner by the respondent.

The court may appoint a guardian ad litem or attorney to represent a

minor who is subject to this chapter in the same manner as an attorney 

CSHB 88(.Jud) -2-
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may be appointed under AS 25.24.310.

* Sec. 6. AS 25.35.060 is amended to read:

Sec. 25.35.060. DEFINITIONS. In this chapter, "domestic vio­

lence" means a crime under AS 11.41 when the victim is a spouse or a 

former spouse of the respondent; a parent, grandparent, child, or

grandchild of the respondent; [ , ] a member of the social unit com­

prised of those living together in the same dwelling as the respon­

dent^ [ , ] or a person who is not a spouse or former spouse of the

respondent but who previously lived in a spousal relationship with the

respondent.

* Sec. 7. AS 47.10.142(a) is repealed and reenacted to read:

(a) The Department of Health and Social Services may take emer­

gency custody of a minor upon discovering any of the following circum­

stances:

(1) the minor has been abandoned;

(2) the minor has been grossly neglected by the minor's 

parents or guardian as "neglect" is defined in AS 47.17.070(5), and 

the department determines that immediate removal from the minor's 

surroundings is necessary to protect the minor's life or provide 

immediate necessary medical attention;

(3) the minor has been abused by a person responsible for 

che minor's welfare, as "abuse" is defined in AS 47.17.070(1), and the 

department determines that immediate removal from the minor's surround­

ings is necessary to protect the minor's life or that immediate 

nedical attention is necessary; or

(4) the minor has been sexually abused under circumstances 

listed in AS 47.10.010(a)(2)(D).

* Sec. 8. AS 47.10.142(c) is amended to read:

(c) When a child is taken into custody under (a) or (b) of this

-3- CSHB 88(Jud)
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section, the department shall immediately, and in no event more than 

12 hours later unless prevented by lack of communication facilities, 

notify the parents or the person or persons having custody of the 

child. If the department determines that continued custody is neces­

sary to protect the child, the department shall notify the court of 

the emergency custody by filing, within 12 hours after custody was 

assumed [AND Till COURT OF THE ACTION AND FILE WITH THE COURT] a peti­

tion alleging that the child is a child in need of aid.

* Sec. 9. AS 47.17.010 is amended to read:

Sec. 47.17.010. PURPOSE. In order to protect children whose 

health and well-being may be adversely affected through the inflic­

tion, by other tnan accidental means, of harm through physical injury, 

[ABUSE OR] neglect^ [OR] sexual abuse^ or sexual exploitation, the 

legislature requires the reporting of these cases by practitioners of 

the healing arts and others to the appropriate public authorities. It 

is the intent of the legislature that, as a result of these reports, 

protective services will be made available in an effort to prevent 

further harm to the child, to safeguard and enhance the general well­

being of the children in this state, and to preserve family life

whenever preserving it is in the best interests of the child [POS­

SIBLE] .

* Sec. 10. AS 47.17.020(a) is amended to read:

(a) The following persons who, in the performance of their

occupational [PROFESSIONAL] duties, have cause to believe that a child 

has suffered harm as a result of abuse or neglect shall immediately

report the harm to the nearest office of the department:

(1) practitioners of the healing arts;

(2) school teachers and school administrative staff

members; 
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(3) social workers;

(4) peace officers, and officers of the Department of 

Corrections;

(5) administrative officers of institutions;

(6) child [LICENSED DAY] care providers [AND PAID STAFF];

(7) paid employees of domestic violence programs and crisis 

intervention and prevention programs as defined in AS 18.66.900 

[LICENSED FOSTER CARE PROVIDERS].

* Sec. 11. AS 47.17.020(b) is amended to read:

(b) This section does not prohibit the named persons from

reporting cases that [WHICH] have come to their attention in their

nonoccupational [NONPROFESSIONAL] capdcities^ nor does it prohibit any 

other person from reporting a child's harm that [WHICH] the person has 

cause to believe is a result of abuse or neglect. These reports shall 

be made to the nearest office of the department.

* Sec. 12. AS 47.17.020 is amended by adding a new subsection to read:

(d) This section does no~ require a religious healing practi­

tioner to report as neglect of a child the failure to provide medical 

attention to the child if the child is provided treatment solely by 

spiritual means through prayer in accordance with the tenets and

practices of a recognized church or religious denomination by an

accredited practitioner of the church or denomination.

* Sec. 13. AS 47.17 is amended by adding a new section to read:

Sec. 47.17.023. REPORTS REGARDING CHILD PORNOGRAPHY. A person 

who, in the course of processing or producing visual or printed 

matter, either privately or commercially, has reason to believe that 

the matter visually depicts a minor engaged in conduct described in 

AS 11.41.455(a) shall promptly report this to the nearest law enforce­

ment agency.
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* Sec. 14. AS 47.17.064 is repealed and reenacted to read:

Sec. 47.17.064. PHOTOGRAPHS AND X-RAYS. (a) The department or 

a practitioner of the healing arts may, without the permission of the 

parents, guardian, or custodian, take the following actions with 

regard to a child believed to have suffered physical harm as a result 

of abuse or neglect:

(1) take or have taken photographs of the areas of trauma 

visible on the child; and

(2) if medically indicated, have a radiological examination 

of the child performed by a person who is licensed to administer a 

radiological examination.

(a) The department or a practitioner of the healing arts shall 

notify the parents, guardian, or custodian of a child as soon as 

possible after taking action under (a) of this section with regard to 

the child.

* Sec. 15. AS 47.17.068 is repealed and reenacted to read:

Sec. 47.17.068. PENALTY FOR FAILURE TO REPORT. A person who 

knowingly fails or refuses to report as required under AS 47.17.020 or 

47.1/ 023 is guilty of a class B misdemeanor.

* Sec. 16. AS 47.17 is amended by adding a new section to read:

Sec. 47.17.069. PROTECTIVE INJUNCTIONS. (a) A court may enjoin 

or limit a person from contact with a child if the attorney general 

establishes by a preponderance of the evidence that the person

(1) has sexually abused a child;

(2) has physically abused a child; or

(3) has engaged in conduct that constitutes a clear and

present danger to the mental, emotional, or physical welfare of a

child.

(b) This section does not limit the authority of the attorney 
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general or the court to act to protect a child.

* Sec. 17. AS 47.17.070(6) is amended to read:

(6) "practitioner of the healing arts" includes chiroprac­

tors, dental hygienists, dentists, health aides, nurses, nurse practi­

tioners , optometrists, osteopaths, physical therapists, physicians, 

physician's assistants, psychiatrists, psychologists, psychological 

associates, religious healing practitioners, and surgeons;

* Sec. 18. AS 47.17.070 is amended by adding nev,7 paragraphs to read:

(8) "child care provider" means an adult individual, or an 

employee of an organization, who provides care and supervision to a 

child for compensation;

(9) "organization" means a group or entity that provides

care and supervision for compensation to a child not related to the

caregiver, and includes a child care facility, pre-elementary school, 

head start center, child foster home, residential child care facility, 

recreation program, children's camp, and children's club;

(10) "person responsible for the child's welfare" means the 

child's parent, guardian, foster parent, a person responsible for the 

child's care at the time of the alleged abuse or neglect, or a person 

responsible for the child's welfare in a public or private residential 

agency or institution.

* Sec. 19. AS 47.35.070 is amended to read:

Sec. 47.35.070. VIOLATIONS. A person who violates a provision 

of this chapter [AS 47.35.010 - 47.35.100] or a regulation adopted 

under this chapter [AS 47.35.010 - 47.35.100] is guilty of a class B 

misdemeanor [ , AND UPON CONVICTION IS PUNISHABLE BY A FINE OF NOT MORE 

THAN $200].

* Sec. 20. AS 47.35.070 is amended by adding a new subsection to read:

(b) The department may by regulation devise a system of civil

-7- CSHB 88(Jud)
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enforcement. The system may employ civil penalties not to exceed $200 

for each day during which one or more violations of a licensing stat­

ute or licensing regulation occurs. The imposition of a civil penalty 

does not prevent prosecution and sentence for a criminal offense.

* Sec. 21. Section 5 of this Act takes effect September 30, 1985.
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Original sponsor: Rules/Governor

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 88 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF AL'-SKA 

FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the protection of children."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.61.125(a) is amended to read:

(a) A person commits the crime of distribution of child pornog­

raphy if the person brings or causes to be brought into the state for

[SALE OR] distribution, or in the state distributes, or in the state

possesses, prepares, publishes, or prints with intent to distribute, 

[SELL, OR EXHIBIT TO OTHERS FOR COMMERCIAL CONSIDERATION,] any mater­

ial that visually depicts conduct described in [UNDER] AS 11.41.- 

455(a), knowing that the production of tne material involved the use 

of a child under 18 years of age who engaged in the conduct.

* Sec. 2. AS 11.61.125 is amended by adding a new subsection to read:

(d) In this section, "distribution" includes delivering, sell­

ing, renting, leasing, lending, giving, circulating, exhibiting, 

presenting, providing, and exchanging, whether or not for monetary or 

other consideration.

* Sec. 3. AS 12.10.020(c) is amended to read:

(c) Even if the general time limitation has expired, a prose­

cution under AS 11.41.410 - 11.41.460, AS 11.66.110 - 11.66.130,

former AS 11.41.430, or former AS 11.51.130(a)(4), for an offense 

committed against a person under the age of 16 may be commenced within 

one year after the crime is reported to a peace officer or the person 

reaches the age of 16, whichever occurs first. This subsection does

not extend the period of limitation by more than five years.

-1- CSHB 88(Jud)



1

2

3

4

5

6

7

8

g

10

i i

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

■

WORK DRAFT WORK DRAFT WORK DRAFT

* Sec. 4. AS 12.45.045(a) is amended to read:

Sec. 12.45.045. EVIDENCE OF PAST SEXUAL CONDUCT IN TRIALS FOR 

SEXUAL OFFENSES [OF RAPE AND ASSAULT WITH I’ENT TO COMMIT RAPE]. (a) 

In prosecutions for the crimes [CRIME] of sexual assault in any de­

gree, sexual abuse ot a minor in any degree, or unlawful exploitation 

of a minor, or an attempt to commit any of these crimes [SEXUAL AS­

SAULT IN ANY DEGREE], evidence of the complaining witness' previous 

sexual conduct may [SHALL] not be admitted nor reference made to it in 

the presence of the jury except as provided in this section. When the 

defendant seeks to admit the evidence for any purpose, the defendant 

shall [MAY] apply for an order of the court at any time before or 

during the trial or preliminary hearing. After the application is 

made, the court shall conduct a hearing in camera to determine the 

admissibility of the evidence. If the court finds that evidence 

offered by the defendant regarding the sexual conduct of the complain­

ing witness is relevant, and that the probative value of the evidence 

offered is not outweighed by the probability that its admission will 

create undue prejudice, confusion of the issues, or unwarranted inva­

sion of the privacy of the complaining witness, the court shall make 

an order stating what evidence may be introduced and the nature of the 

questions that may [WHICH SHALL] be permitted. The defendant may then 

offer evidence under the order of the court.

* Sec. 5. AS 47.10.081(c) is amended to read:

(c) The court shall inform the child, the child's parents^ [AND] 

the attorneys representing the parties^ and the guardian ad litem that 

the predisposition report will be available to them not less than six 

working [10] days before the disposition hearing.

* Sec. 6. AS 47.10.142(a) is repealea and reenacted to read:

(a) The Depcrtment of Health and Social Services may take emer- 

CSHB 88(Jud) -2-
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gency custody of a minor upon discovering any of the following circum­

stances:

(1) the minor has been abandoned;

(2) the minor has been grossly neglected by the minor's 

parents or guardian as "neglect" is defined in AS A7. 17.070(5) , and 

the department determines that immediate removal from the minor's 

surroundings is necessary to protect the minor's life or provide 

immediate necessary medical attention;

(3) the minor has been abused by a person responsible for 

the minor's welfare, as "abuse" is defined in AS 47.17.070(1), and the 

department determines that immediate removal from the minor's 

surroundings is necessary to protect the minor's life or that immedi­

ate medical attention is necessary; or

(4) the minor has been sexually abused under circumstances 

listed in AS 47.10.010(a)(2)(D).

* Sec. 7. AS 47.10.142(c) is amended to read:

(c) When a child is taken into custody under (a) or (b) of this 

section, the department shall immediately, and in no event more than 

12 hours later unless prevented by lack of communication facilities, 

notify the parents or the person or persons having custody of the 

child. If the department determines that continued custody is neces­

sary to protect the child, the department shall notify the court of 

the emergency custody by filing, within 24 hours after custody was 

assumed [AND THE COURT OF THE ACTION AND FILE WITH THE COURT] a peti­

tion alleging that the child is a child in need of aid.

* Sec. 8. AS 47.10.290 is amended by adding a new paragraph to read:

(8) "sexual abuse" means

(A) conduct against a child that would constitute a 

sexual offense under AS 11;

-3- CSHB 88(Jud)
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1
2 (B) the perpetrator's knowingly touching, directly or

through clothing, the genital area, groin, inner thighs, breast,3
or buttocks of a child, or causing a child to touch, directly or4
through clothing, the genital area, groin, inner thighs, or

buttocks of the perpetrator or another; sexual abuse does not

include reasonable touching in the exercise of normal caretaker

g responsibilities for a child or normal caretaker interactions

with a child or a recognized and lawful form of contact that is

reasonably adapted to promoting the physical or mental health of

^ the child; reasonable perceptions of the child that the touching

is sexual in nature are relevant to the determination of whether 12
the touching is sexual abuse;

14 (C) exposing the genital area, anus, breast, groin, or

15 buttocks of a child to the perpetrator or another for the sexual

16 gratification of the child, the perpetrator, or another, or

17 exposing the genital area, anus, breast, groin or buttocks of the

1g perpetrator or another to a child for the sexual gratification of

19 the child, the perpetrator, or another; or

20 (D) statements to a child tha; express a desire or

21 intent to have sexual contact or sexual penetration with the

22 child or encourage the child to have sexual contact or sexual

23 penetration with the perpetrator or another.

* Sec. 9. AS 47.17.010 is amended to read:24
25 Sec. 47.17.010. PURPOSE. In order to protect children whose

2g health and well-being may be adversely affected through the inflic-

27 tion, by other than accidental means,, of harm through physical injury,

28 (ABUSE OR] neglect^ [OR] sexual abuse^ or sexual exploitation, the

29 legislature requires the reporting of these cases by practitioners of

the healing arts and others to the appropriate public authorities. It 

CSHB 88(Jud) -4-
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is the intent of the legislature that, as a result of these reports, 

protective services will be made available in an effort to prevent 

further harm to the child, to safeguard and enhance the general well­

being of the children in this state, and to preserve family life 

whenever preserving it is in the best interests of the child [POS­

SIBLE] .

* Sec. 10. AS 47.17.020 is repealed and reenacted to read:

Sec. 47.17.020. REPORTING OF CHILD ABUSE OR NEGLECT. (a) The 

following persons are required to report abuse or neglect of a child:

(1) practitioners of the healing arts;

(2) employees of private and public schools;

(3) human services providers;

(4) peace officers, and officers of the Department of 

Corrections;

(5) administrative officexs of institutions;

(6) child care providers;

(7) court investigators;

(8) employees of domestic violence programs, sexual assault 

programs, or crisis shelters.

(b) This section does not prohibit the named persons from re­

porting cases that have come tc their attention in their nonoccupa- 

tional capacities, nor does it prohibit any other person from report­

ing a child's harm that the person has cause to believe is a result of 

aouse or neglect.

* Sec. 11. AS 47.17 is amended by adding a new section to read:

Sec. 47.17.023. REPORTS REGARDING CHILD PORNOGRAPHY. A person 

who, in the course of processing or producing visual or printed 

matter, either privately or commercially, has reason to believe that 

the matter visually depicts a minor engaged in conduct described in
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AS 11.41.455(a) shall promptly report this to the nearest law

enforcement agency.

* Sec. 12. AS 47.17.064 is repealed and reenacted to read:

Sec. 47.17.064. PHOTOGRAPHS AND X-PAYS. The department or a

practitioner of the healing arts may, without the permission of the 

parents, guardian, or custodian, take the following actions with

regard to a child believed to have suffered physical harm as a result 

of abuse or neglect:

(1) take or have taken photographs of the areas of trauma 

visible on the child; and

(2) if medically indicated, have a radiological examination 

of the child performed by a person who is licensed to administer a 

radiological examination.

* Sec. 13. AS 47.17.068 is repealed and reenacted to read:

Sec. 47.17.068. PENALTY FOR FAILURE TO REPORT. A person who 

knowingly fails or refuses to report as required under AS 47.17.020 or 

47.17.023 is guilty of a class B misdemeanor.

* Sec. 14. AS 47.17 is amended by adding a new section to read:

Sec. 47.17.069. PROTECTIVE INJUNCTIONS. (a) The attorney 

general may bring an action to enjoin or limit a person from contact 

with a child if the person

(1) has sexually abused a child;

(2) has physically abused a child;

(3) has failed without lawful excuse to provide ne 

food, care, clothing, shelter, supervision, or medical attention 

child entrusted to the care of the person; or

(4) otherwise constitutes a substantial danger to the 

mental, emotional, or physical welfare of a child.

(b) The court may grant an order in the form that is best suited 

CSHB 88(Jud) -6-
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to protect a child from harm based upon the facts of the case. This

section does not limit the authority of the attorney general or the

court to act to protect a child.

* Sec. 15. AS 47.17.070(6) is amended to read:

(6) "practitioner of the healing arts" includes chiroprac­

tors, dental hygienists, dentists, health aides, nurses, nurse practi­

tioners , optometrists, osteopaths, physical therapists, physicians, 

physician's assistants, psychiatrists, psychologists, psychological 

assistants, religious healing practitioners, and surgeons;

* Sec. 16. AS 47.17.070(7) is repealed and reenacted to read:

(7) "sexual exploitation" means

(A) permitting, encouraging, inducing, or employing a 

child to engage in prostitution or in the promotion of prosti­

tution as set out in AS 11.66.100 - 11.66.150; or

(B) engaging in conduct described in AS 11.41.455;

* Sec. 17. AS 47.17.070 is amended by adding new paragraphs to read:

(8) "child care provider" means an adult individual, or an 

employee of an organization, who provides care and supervision to a 

child;

(9) "human services provider" includes an individual human 

services provider, and an employee of a human services organization, 

such as a social service, youth service, mental health, or substance 

abuse agency, or a shelter for runaway or homeless youth;

(10) "organization" means a group or entity that provides 

care and supervision to a child not related to the caregiver, and 

includes a child care facility, pre-elementary school, head start 

center, child foster home, residential child care facility, recreation 

program, children's camp, and children's club;

(11) "person responsible for the child's welfare" means the

-7- CSHB 88(Jud)
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child's parent, guardian, foster parent, a person responsible for the 

child's care at the time of the alleged abuse or neglect, or a person 

responsible for the child's welfare in a public or private residential 

agency or institution.

* Sec. 18. AS 47.35.070 is amended to read:

Sec. 47.35.070. VIOLATIONS. A person who violates a provision 

of this chapter [AS 47.35.010 - 47.35.100] or a regulation adopted 

under this chapter [AS 47.35.010 - 47.35.100] is guilty of a class E 

misdemeanor (, AND UPON CONVICTION IS PUNISHABLE BY A FINE OF NOT MORE 

THAN $200].

* Sec. 19. AS 47.35.070 is amended by adding a new subsection to read:

(b) The department may by regulation devise a system of civil

enforcement. The system may employ civil penalties not to exceed $200 

for each day during which one or more violations of a licensing stat­

ute or licensing regulation occurs. The imposition of a civil penalty 

does not prevent prosecution and sentence for a criminal offense.

CSHB 88(Jud) - 8 -
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Page 3, a f t e r  l i n e  23:
Insc-rt  a new b i l l  s e c t i o n  t o  r e a d :

* Sec .  8 . AS 47.10.010(a) i s  amended to  ro a d :
(a) P r o c e e d i n g s  r e l a t i n g  t o  a m in o r  u n d e r  18 y e a r s  o f  age 
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( 2) to  be a c h i l d  i n  need o f  a i d  a s a r e s u l t  o f
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a n x i e t y ,  d e p r e s s i o n ,  w i t h d r a w a l ,  o r  u n tow a rd  a g g r e s s i v e  b e h a v i o r  
o r  h o s t i l i t y  t ow a r d  o t h e r s ,  and th e  c h i l d ' s  p a r e n t ,  g u a r d i a n , o r
c u s t o d i a n  h a s V f a i l e d  [PARENTS ARE UNWILLING] t o  p r o v i d e  the
[MEDICAL] treatment;

(C) the child having suffered substantial physical 

harm or if there is an imminent and substantial risk that the 

child will suffer such harm as a result of the actions done by or 

conditions created by the child's parent, guardian or custodian 

or the failure of the parent, guardian or custodian adequately to 

supervise the child;

(D) the child having been sexually abused either by

the child's parent, guardian or custodian, cr as a result of* 

conditions created by the child's parent, guardian or custodian, 

or by the failure of the parent, guardian or custodian adequ. rely 

to supervise the child;

(E) the child committing delinquent acts as a result

01 pressure, guidance, or approval from the child's parents, 

guardian or custodian;

(F) the child having suffered substantial physical

abuse or neglect as a result of conditions created by the child's

parent, guardian or custodian.1'



Contents - HB 88
April 12, 1985

1. CSHB 88 (HESS)
2. HB 88
3. Fiscal note - 1/25/85 - Offenders Confinement,
Reformation & Supervision
4. Position paper - Dept of Corrections
5. Fiscal note - trial courts
6. Fiscal note - 1/18/85 - Office of Public Advocacy
7. Fiscal note - 1/17/85 - Aalska State Troopers and
Administration (records and identification)
8. Fiscal note and analysis - 1/1/8/85 - Public Defender 
Agency
9. Letter to Max Gruenberg from Dana Fabe
10. Letter to Max Gruenberg & Niilo Koponen from Alaska
Legal Services
11. Letter to Max Gruenberg from Women in Safe Homes
12. Letter to Robert Hahn and Richard Block from Connie 
Sipe
13. Memo from Robert Hahn to Rick Uehling with draft 
amendments
14. Letter to Niilo Koponen from Commission Pugh
15. Memo to Max Gruenberg from Edward Hein
16. Letter to Max Gruenberg and Niilo Koponen from Karla 
Forsythe with fsical notes and analysis - trial courts
17. Letter to HESS from Robert Arridsan
18. Section by section analysis
19. Letter to Max Gruenberg from Commission Pugh
20. Memo to Max Gruenberg form Edward Hein
21. List of Enforcement Actions on Day Care Centers
22. Christian Science suggested amendment
23. Letter to Peter Goll from governor regarding 
psychological i '.jury
24. Letter to Peter Goll from Robert London regarding 
changes in AS 47.17
25. Memo to Peter Goll from Heidi Borson with letter from 
Bruce Bergland
26. 3/19/85 Letter to Peter Goll from Peggy Patton
27. 2/20/84 letter to Peter Goll from Bernard Kelly
28. 3/17/84 letter to Robert London Smith from Peter Goll 
with letter from Robert London Smith
29. 2/29/84 letter to Peter Goll from Bernard Kelly with 
material on SB 327
30. 7/9/85 letter to Gruenberg and Koponen
31. Letter from VOCAL to HESS with petitions
32. Intra-familial Child Sexual Abuse by Ray Clements PhD.
33. Alaska Statutes AS 11.41.410
34. 2/10/85 letter to Mike Miller from Richard Block
35. Suggested amendment from C. Giffith



Richard L. Block 
2347 Hialeah Drive 
Anchorage, AK 99503 
April 10, 1985

Honorable M. Mike Miller, Chairman 
House Judiciary Committee 
Pouch V 
State Capitol 
Juneau, AK 99811

Re. House Bill 88
An Act Relating to the Protection 
of Children

Dear Mike:

I am a Christian Scientist and an active 3nd practicing member of the 
Christian Science Church in Anchorage. In that capacity I have been asked 
by the Christian Science Committee on Publication for Alaska to bring to 
your attention the need to make two amendments to the child protection 
legislation pending before your committee.

As you are surely av/are, a practicing Christian Scientist relies 
exclusively on prayer for healing of all problems, including healing of 
physical ailments, for himself and for the members of his family. This 
reliance on prayer as an exclusive method of healing and as an alternative 
to medical means for oneself and one's family is recognized legislatively 
by the lav/s of almost all states and the federal law. It is already so 
recognized by several Alaska statutes, Including AS ! 1.51 and AS 47.10, 
which are the areas of law which HB 80 seeks to amend.

For example, in 11.51120(b) there is statutory recognition that 
relying on treatment solely by spir itual means for healing of a child is not 
"failure to provide medical attention."

As your committee considers adding AS 11.51.110, a statute which 
would make it a misdemeanor to fail to provide medical attention to a 
child, albeit under more severe circumstances, we would suggest that the 
parent or guardian or person entrusted with the care of a child shouid not 
be considered guilty of such a crime by reason of that person's reliance o^ 
prayer. Accordingly, I would urge you to add to AS i 1.51.110(2) the 
following:



Honorable M. Mike Miller 
April 10, 1985 
Page 2

There is no failure to provide medical attention 
to a child if the child is provided treatment 
solely by spiritual means through prayer in 
accordance with the tenets and practices of a 
recognized church or religious denomination 
by an accredited practitioner of the church or 
denomination.

Our other area of concern is in the reporting of child abuse provisions, 
under AS 47.17 The law already recognizes Christian Science 
practitioners as a "practitioner of the healing arts" (AS 47.17.070(6)), and 
requires them to report incidents o' child abuse. Because the language of 
AS 47.17.02U, particularly as amended as proposed in HB 88, read together 
with the definition of "neglect" as currently in the law (AS 47.17.070(5)), 
makes it incumbent upon a Christian Science practitioner to report a 
situation in which a child is not. being provided medical can,-, it creates 
the very unfortunate situation that if a sincere and conscientious 
Christian Science parent seeks treatment solely by spiritual means for a 
child with a physical problem, the practitioner providing such treatment is 
guilty of a crime for not reporting it. We are certain this is not what the 
Legislature intends, it would be completely inconsistent with recognition 
given to treatment solely by spiritual means embodied in AS 47.10.085 and 
AS 47.10 0&0(k). We suggest that AS 47.17.020 be amended by adding a 
new subsection as follows:

e) This section does not require a religious 
healing practitioner to report as neglect of 
a child the failure to provide medical 
attention to the child if the child is being 
provided treatment solely by spiritual 
means through prayer in accordance with the 
tenets and practices of a recognized church 
or religious denomination by an accredited 
practitioner of the church or denomination.



Honorable M. MiKe Miller 
April 10, 1935 
Page 3

These amendments have been discussed with the Department of Health 
and Social Services and approved by them.

With appreciation for your consideration of our position I remain,



DEPARTMENT OF PUBLIC SAFETY

POSITION PAPER

CS HB 88(HESSJ_

’’An Act relating to the protection of children: and amending Rules 504 and 
505, Alaska Rules of Evidence."

The Council on Domestic Violence and Sexual Assault (Council) is commenting 
upon those sections of CSH388 (HESS) that directly affect the persons or 
programs the Council serves. The Council feels that other agencies and 
individuals have more information about the needs for sections not 
commented upon.

Sections 4 and 5. The Council supports the clarification and strengthening 
of AS 11.61.125"[a) concerning child pornography. It is known that a large 
percentage of perpetrators of child sexual assault receive and utilize 
child pornography, and it is obvious that children who are presented in 
pornographic materials are victimized. Therefore, the Council feels that 
society should take the necessary steps to inhibit distribution of child 
pornography.

Section 6. The Council supports extending the statute of limitations in 
child prostitution cases and clarifying the extension of the statute of 
limitations in child sexual assault cases. As in child sexual assault, a 
child induced or forced into prostitution might be dependent upon a 
perpetrator or not have the information or wherewithal necessary to report 
the crime until he/she is older and more self confident. These crimes 
should receive the scrutiny of the criminal justice system even though they 
weren't reported immediately.

Section 7. The Council supports including child sexual assault cases in 
the rape shield law. A victim's past sexual conduct should not be 
admissible in court. This is as important for child victims as adult 
victims. Child sexual assault often makes victims more vulnerable to 
repeated assaults by adults in power; more knowledgeable and interested in 
sex and more sexually active than children who have not been victimized. 
Therefore, a child should be protected from further victimization by the 
court in making this information public.

Section 13. The Council supports expanding and clarifying the list of 
people required to report child abuse. It is the responsibility of ail of 
us, particularly professionals and workers listed in this amendment to AS 
47.17, to protect children.

The Council also supports adding section 13(c) to Alaska statutes so 
children who have been abused by an individual not responsible for the 
child's welfare can be guaranteed protection under the law. Under existing



or neglect is caused by a person who is responsible fo1' child's 
welfare. Recent cases in Alaska and national studies chat 
non-familial child sexual assault is a major problem. In a study of child 
sexual abuse, conducted by Anne Russell an expert on adult and child sexual 
assault, 11 per cent of the perpetrators were total strangers, 29 per cent 
were relatives and CO per cent were known but unrelated to the victim.
Child victims of non-family assaults should be protected by the criminal 
justice system and receive support and treatment for the assaults.

Section 13. The Council supports this section to require reporting of 
suspected child pornugra*hy for the reasons explained for Sections 3 and 4.

Cotnmi s si one r y/AV 
Department of Public Safety
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Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

Phone: 465-4356
Date: 4-17-85

Date: / n ) t r

7/1/84



STATE OF ALASKA 19S5 LEGISLATIVE SESSION 
_  ;________FISCAL NOTE________________________________

Revision Date:_____May 1/ 1985____
REQUEST FISCAL DETAIL
Bi i i/Resolution No.: CS HB No. 88 Agency Atfected: Health and Socia l Serv ices
Title. An Act re la t in g  to  the Program Category Affected:_______________
 protect ion of ch i ldren__________________   Socia l  S e r v i c e s ______
Sponsor: Jud ic ia ry____________ BRU, Program or Subprogram(s) Affectea:Requestor: _ _______________________ Socia l  Serv ices , Youth Se rv ic e s , Juven i le
Date of Request: 4/24/85 2 Custody BRU's
EXPENDITURES/REVENUES: (Thousands of Dollars)

FY ou FY bo FY b/ FY 88 FY 89 FY 90
OPERATING

lOU FlkSGNAL StftVlCtS 1,360.0 1,414.4 1,471.0 1,529.8 1,591.0 1
200 TRAVEL 122.2 127.1 132.2 137.5 143.0300 CONTRACTUAL 377.9 244.6 254.4 264.6 275.2400 SUPPLIES 19.0 19.8 20.6 21.4 22.2500 EQUIPMENT 8 1 . 2S00 LAND & STRUCTURES
700 CRANTS, CLAIMS
500 MISCELLANEOUS 1

TOTAL OPERATING 1,966.3 1.805.9 1.878.2 1.953.3 2.031.4
[ CAPITAL I I -0- i i i I |
I REVENUE I | -n- i . N i I | j

FUNDING: (Thousands of Dollars)
k u . c r v M .  r u . * j 1.966.3 . 1.805.9 ! 1.878.2 1,953.3 2,031.4FEDERAL FUNDS 1
L ther i[total 1.805.9 11.878.2 1.253.3 2.031.4
POSITIONS:
ull - i it-;c. 31 1 31 I 31 31 313ART-TIME 8  ! R 1 * 8 8 8

temporary - n -  1 i
1

ANALYSIS: Attach a separate page i f  necessary

See Attached

Prepared By:■ Michael L . T r i o Phone: 465-3170
Divis ion: Family and Youth Serv ices
Approved by Commissioner:_
Agency: Health and Social Services

Date: 5/1/85 
Date:

Distribution (by Agency preparing fiscal note): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

rM t
C C .

7/1/84
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CSHB NO. 88 
FISCAL NOTE 
PAGE 4

C. Computations

Personal Services

15 Social Worker, 3 Licensing Specialists
$1,360.0 *

122.2

377.9

19.0

87.2 
$1,966.3

* In original FY 8t budget submission, personal services 
request for these positions was lower by $118.2 due to internal 
transfer of money. In the latest versions of the operating 
budget, this funding has been removed.

** In successive years, space will be budgeted by Department of 
Administration. Inflation calculated at 4%.

D. Economic Impact -

The cr.-ition of these new positions will have a positive impact 
on local communities.

E. Impact on Local Governments

There is no quantifiable impact on local governments.

and 21 Clerical and Administrative 

Travel
New Positions 56.0
Staff DevelopiriL 66.2

Contractual
New Positions 178.3 **
Increased Legal 138.9
Staff Development 30.7
WATS and Zenith Lines 30.0

Supplies

Equipment

New Positions 14.2
Staff Development 4.8

First Year Only



STATE OF ALASKA 1985 LEGISLATIVE SESSION

________________ FISCAL NoTE________________

Revision Date:

REQUEST FISCAL DETAIL _
Bi i i/Kesclution No.:CSHB88 (JUD) Agency Mrrected: Public Safety

Title: "An Act relating to the pro- Program Category Affected: __
tprtinn of children & family-members Administration of Justice
Sponsor: Rules/Governor__________
Requestor: House Judiciary Council on Domesti
Date of Request: 4/24/85 and sexual Assault

BRU, Prooram or Subprogram^) Affectea: 
tic Violence

EXPENDITURES/REVENUES: (Thousands of Dollars!
r ( oo r( do i M b /

•X)X) FY d9 FY 90
OPERATING i

1 CU r'trtSoNrtL SERVICES
i2CO TRAVEL
i300 CONTRACTUAL i^00 SUPPLIES
i i500 EQUIPMENT i i500 LAND i  STRUCTURES i i700 CRANTS, CLAIMS 200.0 1 200.0 200.0 200. o 200.0

300 MISCELLANEOUS 1 1 1
TOTAL OPERATING 1 200.0 i 200.0 200.0 200.0 200.0

LmP : IAL

REVENUE

FUNDING: (Thousands of Dollars!
jtMwAnu roi<u 1 2 0 0 . 0  1 2 0 0 . 0 ! 2 0 0 . 0 I 2 0 0 . 0 2 0 0 . 0FEDERAL FUNDS 1 1
OTHER 1 1 1 1TOTAL i ? o n . n ? n n  n ‘ 2 0 0 . 0 1 2 0 0 . 0 2 0 0 . 0

POSITIONS:
-ULC- 1 liic 0 0 0  " ■ I u ......... ........ u  -
3ART-TIME 0 0 . j- 0 -  -  ■ 0
TEMPORARY 0 0 0 - j  0 o

ANALYSIS: Attach a separate pagr if necessary

See attached

Prepared By:Barbara Miklos, Executive Director 
Division: Council on Domestic Violence 

and Sexual Assault A
Approved/i by Commissi oner: Y  ________
Agency #̂flfrgpartment of Public Safety/

Distribution (by Agency preparing fiscal note): 
Legislative Finance 

. Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

Phone: ^^-4356
Date: 47*30/85

7/1/84



The Council on Domestic Violence and Sexual Assault funds twenty-three 
community based programs in FY85. Nineteen of these programs provide 
services for victims of child sexual assault and their families. Services 
that the programs provide related to child sexual assault include: crisis 
intervention on a 24-hour basis; information and community education about 
child sexual assault; referrals and reporting, counseling and support to 
victims and non-offending parents; advocacy for victims and non-offending 
parents with the criminal justice, medical and other systems; training for 
teachers and other community professionals; curricula in the schools and 
treatment.

Council funded programs have experienced increased requests for services in 
recent years due in large part to their efforts to educate the public. The 
Governor's budget for FY86 included an increase of $575,000 for grant'/ to 
community based programs. Two hundred thousand dollars of these funds can 
be directly attributed to increased services for child victims.

Grants - Financially stabilize existing programs 75.0

Demands for child sexual assault services have increased dramatically in 
the past few years. Programs have not been provided with additional 
funding to provide these services and have simply met these requests by 
overburdening underpaid staff or volunteers. With no increases in funding 
for salaries for the past two years, programs will have to redo services 
to make up for increased costs. This doesn't not begin to ar- unt for the 
increase in requests that will no doubt result from change* , legislation 
to increase reporting.

Grants - Provide adequate funding for underfunded pr<- urns 75.0

The Council has identifed six programs that do not have sufficient funding 
to maintain the orograms at the basic level of services required by the 
communities they serve. These programs provide or project to provide 
needed child sexual assault services in their areas. They are: Cordova 
Women's Resource Center; Unalaskan's Against Sexual Assault and Family 
Violence; Southwestern Alaska Council for the Prevention of Child Sexual 
Abuse; Tanana Chiefs Conference; Kenai/Soldotna Women's Resource and Crisis 
Center ard Valley Women's Resource Center (Wasilla and Palmer).

Grants - Increased Rural Services Delivery 50.0

Victims of domestic violence and sexual assault and their families have 
fewer resources in rural areas than in larger communites. Police 
protection may be limited or nonexistent, and there are few trained health 
and social services professionals. Children who are victims of sexual 
assault do not have the necessary resources to help them deal with the 
trauma of the assault, legal process and after effects. Yet most people 
living in rural areas do not have acces to domestic violence and sexual 
assault services.



The Council on Domestic Violence and Sexual AssauU funded two new rural 
programs for FY85 and provided additional funds to existing programs to 
enhance rural services. However, it is apparent that these minimal 
increases will not begin to provide services for the 1/3 of the population 
in Alaska who do not have access to domestic violence/sexual assault 
programs. The interior of Alaska (Doyon Region), in particular, is 
underserved. Existing domestic violence/sexual assault programs provide 
education/prevention and crisis services to rural areas. They have 
accomplished a great deal, with insufficient funding, to serve the rural 
areas . In addition, the following communities have applied to the Council 
to begin programs that specifically address the needs of child sexual 
assault victims: Naknek, Hooper Bay and RuralCAP.

The Council has received requests for services from 27 community based 
programs. This two hundred thousand would be dispersed through the 
Council's funding process to community based programs to provide needed 
services to child victims and their families.



STATE Or ALASKA 1985 LEGISLATIVE SESSION

FISCAL NOTE

REQUEST:
Bill/Resolution N o , ______ ____________
Title: "An Act relating to the protection 
of chi Id*en. n—

Revision Date:

House Bill 88

Sponsor: Rules/Governor__________
Requestor: (H). H.E.S.S.
Date of Request: January 25, 1985

FISCAL DETAIL:
Agency Affected:DEPARTMENT OF CORRECTIONS
Program Category Affected: ____________
Administration of J u s t i c e _______
BRU, Program or Subprogram!s) Affected: 
Offender Confinement, Reformation and
Supervision

EXPENDITURES/REVENUES: (Thousands of Dollars)
FY 85 FY 86 FY 87 FY 88 TV 89' FY 90

OPERATING
i0O PERSONAL ScRN/fCES
2C0 TRAVEL
300 CONTRACTUAL
400 SUPPLIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS
800 MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL "T jT" ^  I - 0 - -0' - "  1" - 0 -

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

1O1 io1 1o1 1 0 1 - 0 -  , 0

: 0 1 1 0 1 1 0 1 1 0 1 1 0 1 1 0 1

POSITIONS:
FULL-TIME -0- -0- -0- 1 0 1 1 0 1 -0-
PART-TIME 1 I
TEMPORARY 1

ANALYSIS: Attach a separate page if necessary.

This legislation will have no fiscal impact on the Department of Corrections.

Prepared By: Wi 11 iam W. Ladwig ,  ■ . '
Di vi si on: Deputy Commissioner- Admini stra,ti(̂  /_

Approved by Commissioner:
Agency:

Distribution (by Agency preparing fiscal note): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency (ies)

Phone: 
Da te:

465-3376
January 29, 1985

Date: January 30, 1985

7/1/84



DEPARTMENT OF CORRECTIONS 

POSITION PAPER

HB 88 "An Act relating to the protection of children, and 
amending Rules 504, 505, and 506, Alaska Rules of 
Evidence, and Rule 6(r), Alaska Rules'of Criminal 
Procedure."

The Department of Corrections supports this legislation which will enhance 
the ability of the state to protect children who have or may potentially 
become victims of child abuse or neglect.

Prepared By:

Cynthia' Nelson 
Special Assistant

Approved By:

Roger.'Vd Endel.V' 
Commissierer

Date:

1/ &



*
STATE OF ALASKA 1985 LEGISLATIVE SESSION

FISCAL NOT/’

Revision Date: 2/13/85
REQUEST
Bil1/Resolution No.: HB 88
Title; An Act Relating to ChTTT 

Protection

Requestor;______

Date of Request^

FISCAL DETAIL
Agency Affected: Alaska Court System
Program Category Artected;,

Sponsor: Senator Ferguson
Administration cf Justice _____

6ftU, Program or Subprogram^) Affected; 

Trial Courts________________________

OPERATING
7^ 8 5 FY 86 FY b/ T T 88 EY 89 "TV 90

100 PERSONAL SERVICES 
200 TRAVEL 
SOO C0NTR. 2TUAI 
<*00 SUPPLIES 
500 EQUIPMENT 
600 LAND 4 STRUCTURES 
700 GRANTSi CtAIHS 
800 MISCELLANEOUS

123.9 131.3 139,2 147.6. 155.522.0 23.3 24.7 26.2 <:7 .8

TOTAL opFRaTTng 14TT“ 154.6 163.9 171 184.3
1 CAPITAL ' | |

REVENUE

FUNDING: (Thousands of Del a r s )
GENERAL FUND 1 : 1 4 5 . 9 i 5 4 . 6 1 6 3 . 9 1 7 3 . 0 1 3 4 . 3
FEDERAL FUNDS
OTHER
TOTAL 1 4 5 . 9 1 5 4 . 6 1 6 3 . 9 1 7 3 . 8 _ L 8 . 4 . J  ..

POSITIONS:
FULL-TIME 1 r  i  ■ --------1 1 1
PART-TIME 3 3 3 3 3
temporary

SOURCE OF F*'N0S_T0_OFFSET FISCAL IMPACT OF BILI •

ANALYSIS; Attach a separate page for analysis

Prepared By: Robert G. Fisher. Fiscal Officer 
Division:____ Alaska Court System_____________

Phone: 264-0561
Pete: 2/13/85

Approved by Commissioner:^ / < & , w ^ D.ate: 2/13/85
Agency:______ Alaska Court System / .....

Distribution (by Agency preparing fiscal note):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and ?,,4get 
Impacted Agency(ies) 12/1/83



HB 88 - CHILD PROTECTION 
FISCAL IMPACT

ALASKA COURT SY .EM

JudgeB statewide have indicated that this legislation will require
additional judicial resources. It is the administrative director's
assessment that assignment of additional judges on a pro tempore basis
would provide adequate judicial coverage while minimizing the coat to
tU3 state. The original submission of this fiscal note overlooked the
need for judges to travel to other superior court locations to hear
these cases. Funds for judicial travel have been included in the revised 
fiscal note.



ALASKA COURT SYSTEM

HB 88 - CHILD PROTECTION 
FISCAL IMPACT

PERSONAL SERVICES:

Pro Tern Superior Court Judge 
Ketchikan - 6 months

Pro Tern Superior Court Judge 
Kenai - 6 months

Pro Tom Superior Court Judge 
Anchorage - 12 months

In-Court Clerk (Range 12B) 
Anchorage - 12 months

TOTAL
SALARY BENEPITS COST

$9,203 $13,418 $22,621

9,847 13,563 23,410

18,405 26,836 45,241

24,516 8,116 32,632

Total Personal Services $123,904

TRAVEL 22 ,000

TOTAL $145,904

Subsequent fiscal years adjusted to reflect six percent inflation.



ST A it Or ALASKA-  1965 LtGISL«TrVE"SK5mT 
FISCAL NOTE

Revision Date:________________
Page 1 or ?

RECUEST rTSCAL DETAIL '
Bil 1/Resolution No .:_hr_s8  "Agency AffectedAdministration__________
Title: >n Act relating to th? protection ofProgram Category Atfecteo:
chi 1 rf̂ en.________________________  _____________________________________
Sponsor: BRU, Program or Subprogram^ J Arfectea:
Requestor: fjuln; fry Cov<»rnor_________  Office of Public Advocacy
Date of Request: January is. 1 9 3 5 __________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)
rV 85 F Y 86 FY 87 FV 88 FY 89 — FY 90

OPERATING

100 PERSONAL SERVICES 0 155.1 161*.1* 17A.3 18 <*.R •>-5.Q
200 TRAVEL 0 1 5 .0 15 .9 16 .9 17 .9 18 .0
3CO CONTRACTUAL 0 100 .0 106 .0 112.1* 119.1 126 .2
1*00 SUPPLIES 0 2 .0 2.1 7 .2 2.3 2.1*
500 EQUIPMENT 0 2A.0 0 0 0 1)
6C3 LAND 4 STRUCTURES
700 CRANTS, CLAIMS
=00 MISCELLANEOUS 11G1AL OPERATING 0 2 9 t . ’ 788.1* 3 05 .3 321*.1 31*3.5

CAPITAL I 

RTVENUE \

FUNDING: (Thousands of DoT ars)
CENERAL FUND 0 296.1 I 238.1* 1 3 05 .8  1 321*.1 I 31*3.5
FEDERAL FUNDS I I I I
OTHER I I I I
TOTAL 0 296.1 283.1* 1 305 .8  1 321*.1 I 3A3 .5

POSITIONS:

FULL-TIME O  1 1* 1* i* 1* i*
PART-TIME
TEMPORARY I ” 1

ANALYSIS: (Attach a separate page if necessary)

Prepared By: Brant McCee Phone: 27i*-i68i*
Division: Pubiic Advocate Date: January 25. T085

Approved by Commissioner:__Lisa Rudd / fe y )? Date:
Agency: Department of Administration/**'— ' ~ ^

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Manaaement and Budget
Impacted Agency(ies) Rev. 7/1/84



Page 2 of 2

HB 38
F i s c a l  Note A n a l y s i s  

P repared  by D i v i s i o n  of P u b l i c  Advocacy 
Department o f  A d m in i s t r a t i o n  

Jan ua r y  25, 1985

Governor S h e f f i e l d  has i n t r o d u c e d  t h i s  l e g i s l a t i o n  as p a r t  o f  h i s  
c h i l d  p r o t e c t i o n  package .  One purpose  of th e  b i l l  i s  to  i n c r e a s e  
the number of c h i l d  s e x u a l  abuse  i n v e s t i g a t i o n s  and p r o s e c u t i o n s c  
The G o v e rn o r ' s  o p e r a t i n g  budge t  r e q u e s t s  new p o s i t i o n s  in  th e  
Department o f  Law and the  Department o f  H ea l th  and S o c i a l  
S e r v i c e s  to  a ccomp l i sh  t h i s  g o a l .
The a d d i t i o n  of new s t a f f  i n  the  two d epa r tm en t s  t h a t  g e n e r a t e  
l e g a l  a c t i o n  in  c h i l d  abuse  c a s e s  w i l l  n e c e s s i t a t e  the c r e a t i o n  
of f o u r  new p o s i t i o n s  in  th e  O f f i c e  o f P u b l i c  Advocacy .  These 
p o s i t i o n s  and the  a d d i t i o n a l  c o n t r a c t u a l  f u n d s  r e q u e s t e d  to  
a s s u r e  the  r e p r e s e n t a t i o n  o f the  n ono f f e n d in g  p a r en t  in  
c h i l d r e n ' s  p ro c e e d in g s  a r e  the minimum n e c e s s a r y  to  g u a r a n te e  
f u l f i l l m e n t  of the O f f i c e ' s  f u n c t i o n  as c h i l d r e n ' s  g u a r d i a n s  ad 
l i t e m .



Revision Date:

REQUEST FISCAI DETAIL
b111/Kesc 1 ution No.: HB 88 Hgency HTTected: Public Safety

Title: Child Protection_________ Program Category Mnectea: Administration

 _________________________________ of Justice____________________________
Sponsor: Rules Committee_________  BRU, rrogram or buDprogranHs; Affected:
Requestor: Governor1 s Office  1) Alaska State Troopers and____________
Date of Request: 1/17/85____________ 2) Administration (Records & Identification)

STATE OF ALASKA 19S5 LEGISLATIVE SESSION

  ________________________ FISCAL NOTE___ ___________ ____________________

EXPENDITURES/REVENUES: (Thousands of D o l l a r s 1
M  6 3 r  i bo r  l 6 / 1 F t 8 6 F i  8 y rY yu

OPERATING 1 1luO FERSuNAL SERVICES 214.8 225.5 1 236.8 248.6 261.0200 TRAVEL
6.0 6.3 6.6 7.0 7.3300 CONTRACTUAL
2.9 3.1 1 3.2 3.4 3.5tOO SUPPLIES
5.0 5.3 5.5 5.8 6.1500 EQUIPMENT 0.7 0 0 0 0■300 LAND A STRUCTURES 1700 CRANTS, CLAIMS 1

300 MISCELLANEOUS
1

TOTAL OPERATING 99Q a. 9 4 0 . 2 i 9 5 ? . i 264.8 277.9

I- l A H i Al i i n i 1 i i I
P  REVENUE l i n  i O i  0 1  O i  u " |

FUNDING: (Thousands of Dollars)
jLliLltnL tUi.U 1 229.4 240.2 252.1 264.8 277.9FEDERAL FUNDS

I 1OTHER i. 1TOTAL i ??o.a __.240,2 1 252.1 264.8 277.9

POSITIONS :
i-ULL- 1 ll-it 8 0 1. 3.0 I 3.0 3.0 3.0^ART-TIME 1-0 | 1.0 1 1.0 1.0 1.0TEMPORARY p 0 1 0 n 0

ANALYSIS: Attach a separate page if necessary

The reporting, investigative and follow-up functions will require increase in 
Staff. It is estimated that 3 Troopers (Statewide) at Range 76 will be needed 
at a total cost of $72.6 per position in FY86.

Affirmative and detailed reporting requirements by the Records & Identification 
Section of the Division of Administrative Services is estimated to need one-half

^v^/ftLp^one: 465-4336 
Date:

Prepared By: Jos Mapranath
Division: Administrative Services

Approved by Commissioner^ 
Agency: Public Safety

7717785"
Date: 1/17/85

Distribution (by Agency preparing fiscal 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

note)

7/1/84



ANALYSIS, con't

of a position at the level of Range 9, Clerk IV.

For subsequent years, an inflation of 5 percent is calculated.



STATE OF ALASKA 1985 LEGISLATIVE SESSHU

FISCAL NOTE

Revision Date: 1/22/85
REQUEST
BiiI/Resolution No.: HB 88

Page i of 9
FISCAL DETAIL
Agency Af fee ted: Administration

Title: "An Act relating to the Program Category Affected:^ ____
protection of children"__________   Due Process_____ '______
'Sponsor: Rules Committee_______  BF:U, Program or Subprogram^) Affected
Requestor: House Judiciary_________________ Public Defender Agency
Date of Request: 1 / 1 8 / 8 5 ______________ ________ ______________ ______
EXPENDITURES/REVENUES: (Thousands of Dollars)

FY 85 FY 86 1 FY 87 FY 23 FY 89 FY 90
OPERATING 1 1 ! i !;so personal services 347.7 368.6 ! 390.7 ! 414.1 439 .0

200 TRAVEL 30.0 ! 31.8 i 33.7 ! 35 . 7 37. R
300 CONTRACTUAL 43.5 46.1 48.9

1CO1

lr 54.9'.co o','ppl i rs 6.5 . 6.9 7.3 ! 7.7 R. 2
300 EQUIPMENT 9.5 -0 - - 0 -  i - 0 - - 0 -
000 LAND A STRUCTURES : 1
700 0RANTS ,  CLAIMS 1 . ]
POO MISCELLANEOUS : ; I
TOTAL OPERATING - 0 - 4 37 .2 453.4 ...4 8.0, .6 1 509- , l j  5.39,9.

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
«E:lERAI. rl'M) -0 -  ! 437.2 1 . 45.3.4 ' 430.6 : 509.3 ! 539 .9FEVEii '<1. FIJ.NOS ! _ . .  1 i
OTHER ! L_. _ t ! I
TOTAL .. !.... - .....! : ; i

POSITIONS:
f u l l - r I  ME - 0 -  1 6.0 1 6.0 1 6.0 1 6.0 6.0
p a r t -t i m e 1 : 1 ! I
TEMPORARY I I I

'ALYSIS: (Attach a separate page i f  necessary)

See attached fiscal analysis

Prepared By: Dana Fabe, Public Defender 
Division: Public Defender Agency_____

Approved by Commissioner: Lisa Rudd
Agency: Department of Aqministration________
Distribution (by Agency preparing fiscal note): 

Legislative Finance 
Lê  Islative Sponsor 
Requestor
Office1 of Management .md Budget 
Imuacted Aeencv(ios)

Phone: 279-7541 
Date: 1/22/85

Date:

Rev. 7/1/84



. " l i t *  R i l l  8 9  __
Fisc.* 1 t e A.Ta iy? i 5 

j’r'K)arc;: h Division nr Pu b l i c  De fende r  Agencv 
Deparfrvnt o f Adr’oistrc*‘F.T 
 January .  22________ , 1 ?c'

T h i s  l e g i s l a t i o n  has been i n t r o d u c e d  by th e  Governor as p a r t  o f  a 
t o t a l  c h i l d  p r o t e c t i o n  p ackage .  The v a r i o u s  s e c t i o n s  o f  t h i s  
l e g i s l a t i o n  w i l l  i n c r e a s e  th e  number and s t r e n g t h  o f  p r o s e c u t i o n s  
o f  p e r so n s  cha rg ed  w i t h  o f f e n s e s  a g a i n s t  c h i l d r e n ,  p a r t i c u l a r l y  
s e x u a l  abu se  o f  m in o r s .  As p a r t  o f  t h i s  c h i l d  p r o t e c t i o n  package ,  
th e  G o v e rn o r ' s  o p e r a t i n g  b u d g e t  f o r  th e  Depar tment o f  Law r e q u e s t s  
19 new p o s i t i o n s ,  i n c l u d i n g  se ven  a t t o r n e y s ,  se ven  p a r a l e g a l s ,  
and f i v e  l e g a l  s e c r e t a r i e s .  F u r th e rm o re ,  th e  b u d g e t  o f  H ea l t h  
and S o c i a l  S e r v i c e s  c o n t a i n s  numerous new p o s i t i o n s .  These 
i n c r e a s e s  i n  th e  b u d g e t  o f  th e  Department o f  Law and H ea l th  and 
S o c i a l  S e r v i c e s  w i l l  i n c r e a s e  bo th  r e p o r t i n g  o f  new o f f e n s e s  
and p r o s e c u t i o n  o f  th o s e  o f f e n s e s .

The i n c r e a s e  o f  p r o s e c u t i o n s  i n  c h i l d  s e x u a l  a s s a u l t  o f f e n s e s  
w i l l  n e c e s s i t a t e  s i x  new p o s i t i o n s  f o r  t h i s  a g en cy .  These p o s i ­
t i o n s  a r e  th e  b a re  minimum n e c e s s a r y  to  h a n d le  th e  a n t i c i p a t e d  
i n c r e a s e  i n  w o rk lo ad  and a v o i d  i n o r d i n a t e  d e l a y s  i n  p r o c e s s i n g  
t h e s e  c a s e s  th rougn  th e  c o u r t s :

F i s c a l  A n a l y s i s
Second J u d i c i a l  D i s t r i c t

A t t o r n e y  I I I  (Nome/Kotzebue)
P e r s o n a l  S e r v i c e s  
T r a v e l  
C o n t r a c t u a l  

( o f f i c e  sp a c e ,  e x p e r t s ,  e t c . )
S u p p l i e s  
Equipment 

(one t im e  e x p e n d i t u r e )
s u b t o t a l

83.1 
5. C1 0 . 0
2 . 0

2 . 0
102.1

T h i r d  J u d i c i a l  D i s t r i c t
A t t o r n e y  IV (Anchorage) 70.8
P a r a l e g a l  A s s t  I I ( K e n a i )  45.5
P a r a l e g a l  A s s t  I I ( P a lm e r )  44.2

P e r s o n a l  S e r v i c e s  160.5
T r a v e l  15.0
C o n t r a c t u a l  

( o f f i c e  sp a c e ,  e x p e r t s ,  e t c . )  17.0
S u p p l i e s  3.5
Equipment

(one t ime  e x p e n d i t u r e )  4 . 5
s u b t o t a l  200.5

(con t inued )



H i l l  __
Fisca l r:ote Ar;3iv?17 f’roparcd h Div'sicn of P u b l i c  D e fende r  Agency

Departrv'pt o f  Acini?'istrati'1'"'J a n u a r y  22, p r r1 : C

Fo u r th  J u d i c i a l  D i s t r i c t
P a r a l e g a l  A s s t  I I ( F a i r b a n k s ) 48.7 
P a r a l e g a l  A s s t  I I ( B e t h e l )  55.4

P e r s o n a l  S e r v i c e s  104.1
T r a v e l  10.0
C o n t r a c t u a l

( o f f i c e  s p a c e ,  e x p e r t s ,  e t c . ) .  16.5
S u p p l i e s  1.0
Equ ipment

(one t im e  e xp end i tu re ) .  3 . 0
s u b t o t a l  134.6

TOTAL ALL DISTRICT 437.2



i a s ' j j s a a r * !
FORM 12 PAGE/LINE

S IA rf MONIMS 
1 2 - 0

HP NUIIIJtR ELECTome
CON I INUAT I Of J LEVEL JUI> I IE If. AI lOli

T h i s  in c r em en t  r e q u e s t s  an a t t o r n e y  f o r  Ko tz ebue ,  
to  h a n d le  c h i l d  i n  need o f  a i d  p r o c e e d in g s  and 
c h i l d  s e x u a l  abu se  p r o s e c u t i o n s  f o r  bo th  th e  
Nome and Ko tzebue  o f f i c e s .  C u r r e n t l y ,  t h e r e  a r e  
D i s t r i c t  A t t o r n e y s  i n  Nome and Ko tzebue  as w e l l  
a s  an A s s i s t a n t  A t to r n e y  G ene ra l  i n  Nome who 
s p l i t s  h e r  t im e  between c h i l d  i n  need o f  a i d  
p r o c e e d in g s  i n v o l v i n g  abuse  o f  c h i l d r e n  and 
c r im i n a l  p r o s e c u t i o n s .  G iven th e  f a c t  t h a t  i n  
th e  Nome-Kotzebue a r e a  th e  number o f  c h i l d  s e x u a l  
a s s a u l t s  has i n c r e a s e d  d r a s t i c a l l y  and may have 
t r i p l e d  by th e  end o f  1984, an a d d i t i o n a l  a t t o r n e y  
f o r  t h i s  a r e a  i s  n e c e s s a r y  a t  t h i s  t im e .

IYPE UE E AHLN011UWh

PERSONAL SERVICES
$a1ary $5.540 /mo
Uencf i t
Supplemental Denc f i t

101AL PERS'VAL SERVICES

ContractuoI
Commodi t i  e
Equipment ^ m Q -O lhcr

1OTAL COST

RECEIPT CODE FUNDING SOURCE

G.F . Hatch

Other

FOR 0AM USE ONLY 
<tA KEY NUMBER

of Administration

PROGRAM
1 3  REQUEST FOR 

NEW POSITION Public Defender Agency

1/22/85Second Judicial DistrictCOMPONENTn a aw B m K T xx xm r.
01*11.16 (7/821 • 13



RANGL/SUP24A
I IRI I  PR IOU 11Y

JUS I IFI CATION

BARG. UNITP t f
LOCATION

Anchorage

rOHM 12 PAGE/LINE

ELECTION 0 1 SIRICT 8

raorrrrrrrnrr Al'PROV. i t
d iv o t

RECEIPT CODE FUNDING SOURCE
16. Federal Rece ip ts  1002
17. C .F . Hatch 1003
IB . Cencra) Funds 100A 8 8 , 7 6 5
19. 1-A Receipts 1005
20. Program Receipts 1020
21. Other

—  j

This increment requests an Attorney IV for 
Anchorage to handle representation of clients 
in the additional prosecutions which are anti­
cipated due to the addition of a number of 
additional positions in the District Attorney's 
office in Anchorage including two attorneys, 
a paralegal, and legal secretary. Given the 
fact that the number of child sexual assault 
cases in 1 9 8 4  has increased substantially over 
those filed in 1 9 8 3 ,  as well as the need to 
send an Anchorage Public Defender to handle 
sexual assault cases in such outlying areas 
as Dillingham, which is staffed by an on-site 
prosecution, Unalaska, and the Aleutian.'Chain, 
an additional attorney will be necessary to 
meet the increased caseload.

FOR BAM USE ONLY 
I)A KEY NUHBCR

agency DePt* of Administration 

Due ProcessPROGRAM .

GRU

CO M PO N EN T

Public Defender Agency 

Third Judicial District

P;u)o of

"evlsrcl onto 1 / 2 2 / 8 5

5 FY 85



FOR DIM USE. ONLY 
4 A KEY NUMBER

P0SI1I0N 1111 E
P a r a l e g a l  A s s i s t a n t  I I
TYPE OF POSITION 

PFT
STATf MONTHS 

1 2 . 0
RP NUMBER PCN NUMBER

3. CONTINUATION LEVEL | | ADD TI0N | :■■■:* ;•*.,.
4. 1YPi OF UPENUIIUKE

1 ?
PERSONAL SERVICES

5. Sa la ry  S2.895/mo 34,7406 . Uencf i ts 5,897
7. Supplemental B en e f i t s 2,129
B. Fixed B ene f i ts 2,732
9. 101AL PERSONAL SERVICES 01 45 ,49810. T rave 1 02 5 .non11. Contractua l 03 3.50012. Commodi t i  es 04 1 . 0 0 013. Equipment 05 1 . 50014. Other

15. TOTAL COST 56,498
•:;t*X:X;X:X:*:':::v:lv::’:v:*:: XvXv>X;'v>*: j -.x*

RECEIPT CODE FUNDING SOURCE
16. Federal Receipts 1002
17. G.F. Match 1003
18. General Funds 1004 56,498
19. 1-A Receipts 1005
20. Program Receipts 1028
21. Other

RANGE/SUP16A
HKU f’RIORUY

BARG. UNIT GGU
LOCATIONK e n a i

FORM 12 PACE/LINE

ELECTION DISTRICT 
10

JUS I IFICAIION

coy. :
parrr/ruccT 
; Al'PROV. ■xrar.-u DISAJ’P

LEG/ - S x v /

T h i s  in c remen t  r e q u e s t s  a P a r a l e g a l  I I  f o r  the  
Kena i O f f i c e .  The D i s t r i c t  A t t o r n e y ' s  f i g u r e s  
show t h a t  c h i l d  s e x u a l  a s s a u l t  c a s e s  f o r  th e  
f i r s t  h a l f  o f  1934 a re  a l r e a d y  r u n n in g  w e l l  
ahead o f  th e  t o t a l  f o r  th e  e n t i r e  y e a r  o f  1983, 
The Department o f  Law p r e d i c t s  t h a t  t h e r e  w i l l  
be an even g r e a t e r  i n c r e a s e  i n  t h e s e  c a s e s  i n  
the  n e x t  y e a r .  The D i s t r i c t  A t t o r n e y ' s  o f f i c e  
p l a n s  to  add an a d d i t i o n a l  a t t o r n e y  and p a r a ­
l e g a l  to  i t s  Kenai o f f i c e  t o  keep up w i t h  t h i s  
i n c r e a s e  i n  c h i l d  s e x u a l  a s s a u l t  c a s e s .
D e sp i t e  th e  f a c t  t h a t  th e  P u b l i c  D e f e n d e r ' s  
o f f i c e  i n  Kenai has t h r e e  a t t o r n e y s  who "cover 
c h i l d  s e x u a l  a s s a u l t  c a s e s  i n  K en a i ,  Homer, 
S o ld o tn a ,  S e l d o v i a ,  Cordova ,  and Seward , and 
t h a t  o f f i c e  has no p a r a l e g a l  to  c o n d u c t  i n v e s ­
t i g a t i o n s ,  i n t e r v i e w  and c o o r d i n a t e  w i t n e s s e s  
f o r  t r i a l .  The a d d i t i o n  o f  t h i "  p o s i t i o n  w i l l  
f r e e  a t t o r n e y  t im e  and o b v i a c e  ane need to  
r e q u e s t  an a d d i t i o n a l  a t t o r n e y  f o r  Kena i  a t  
t h i s  t im e .

1 3  REQUEST FOR
NEW POSITION

01*1136 17/821 • IS

agency Dept- o f  Admini s t r a t i o n
program  Due P r o c e s s________________

nRU P u b l i c  De fende r  Agency 
compomhi T h i r d  J u d i c i a l  P U t r l c t

Page o f 1/22785"
RevlSPrt nnfn



POSITION TITIE
Paralegal Assistant II

PAIIGt/STEP
16A

a K S . ' = i c = r u n c ‘

■ W ,T

W T -m m  "J'M 'U  1 r . i - r r -
rORM 12 PACE/LINE GOV.

pu - rati;—  
AIVROV. DlSAPP

TYPE OF POSITION 
PFT

SIArF MONTHS 
12.0

KP NUMBER PCM NIJMULR linu PRIORITY L0CA.T 1 Oil 
Palmer

ELECTION DISTRICT
lif./

CON I I  HIM MON LEVEL ADD I I  ION

FOR B4H USE ONLY 
<(A KEY NUMOER

j A. IYPE OF EXPENUI lU la AMOUNT
1 7 J

PERSONAL SERVICES
5 . Sa la ry  $2,804/mo 33,648
6. l lencf i ts 5.712
7 . Supplemental B ene f i t s 2, C 2
8 . Tixed Bene f i ts “2,732
9. TOTAL PERSONAL SERVICES 01 44,154

10. Travel 02 3,000

n ‘ Contractua l 03 3,bUU
j  1 2 * Commodi t i e s 0<t 1 . 0 0 0
1 13* Equipment OS 1.500
3 l<t. Other
3 15. TOTAL COST 55,154

RECEIPT CODE FUNDING SOURCE
i 16, Federal Receipts 1002
! 17. C .F . Match 1003

18. General Funds 1009 55,154

1 19* 1-A Receipts 1005
I 20. Program Receipts 1020
1 21. Other

JUS I IFI CATION
This increment requests a Paralegal Assistant II 
to perform investigations, interview and 
coordinate witnesses for trial in child sexual 
assault cases in the Matanuska Valley. Accor­
ding to the Department of Law's statistics, 
the child sexual assault cases in Palmer are 
up substantially over last year. The two 
Assistant Public Defenders who currently staff 
our Palmer office are having difficulty at this 
time covering the ballooning caseload. The 
trend towards an increase of the child sexual 
assault cases and the addition of personnel 
to the District Attorney's office in Palmer 
necessitates a paralegal for the Palmer,qffice 
to help prepare for trial in cases in Palmer, 
Glennailen, and Valdez.

V H K U . l

ACENCY Dept, of Administration

1*1 3 REQUEST FOR
j NEW POSITION

PROGRAM Due Process

CRII Public Defender Agency 7 9 Pnqc ' Of

COMPONENT Third Judicial District Revised Onto 1/22/85
O M U t (7/021- 1]



! i. 

1 2>

POSITION TITLE
Paralegal Assistant II
TYPE OF POSITION 
PFT

STATF MONTHS 
12.0

RP NUMBER f’CN NUMBER

i CONTINUATION LEVEL | | ADI) I ION | j
■i A. IYPE OF tAPEI.UI IUKF AMOUNT

1 ? i

PERSONAL SERVICES

1  5< . Salor* S3.113/mo 37,356
1 6 ' llcnef i ti 6 . 342
1 Supplemental Benefits 2.289
H 1 i unci Uericf i t s 2,732

IUTAL PERSONAL SERVICES Ul 48,719
8 10 - Travel 02 5,000
3 n * Contractua l 03 3,500
i , 2 - Commodities GA 1,000
J 13. Eqni prs.ent OS 1,500
1 1't. Other
8 ' 5 . TOTAL COST 59,719

RECEIPT CODE FUNDING SOURCE
16. Federa l R ece ip t !  1002
17. G.F , Match 1003
18. L c re ra l  Fundi 100<4 59 .719
19. 1 -A F.cccipti 1005
20. Program Receipts 1020
21. Other

RANG LI*

IIRU PRIORITY
“8Su

x acz rrx
UNIT

LOCATION
Fairbanks

form 12 PACE/LINE

ELECTION DISTRICT 
16

COV. APPRDV.

LEG. vi1''

j : " j i

OTSAJ’P

FOR B4M USE ONLY 
NA HEY NUMBER

JUSTIFICATION
This increment requests a Paralegal II for the 
Fairbanks office. In Fairbanks, the number 
of child sexual assault cases is on the rise, 
and the District Attorney's office plans to 
add an attorney as well as paralegal and legal 
secretary help for that office. The Fairbanks 
Public Defender office has only one investiga­
tor who performs investigation for nine staff 
attorneys, including interviewing and coordina­
ting witnesses for all criminal cases. Any 
increase in the child sexual assault caseload 
for that office will make it virtually impos­
sible for one investigator to handle all of 
these tasks. A Paralegal II is thus requested 
tor the Fairbanks office to handle the 
anticipated rise in caseload which will result 
from additional prosecutorial and paralegal 
personnel in the District Attorney's office. 
This will avoid a request for an additional 
lawyer for Fairbanks at this time.

13 REQUEST FOR 
NEW POSITION

AGENCY Dept, of Administration

PROGRAM _DlI£. J>.EQ££££____________

oru Public Defender Agency

FY 85
component Fourth Judicial District

Page of

Revised Onto 1 / 2 2 / 8 6



01 11JG 17/82* - 15

agency k e p t ,  o f  A d m in i s t r a t i o n  
PROGRAM Due P ro c e s s ________________

COMPONENT

bru Public Defender Agency 

Fourth Judicial District

Page

R e v i s e d  P 'fr> 1 / 2 2 / R r' i

pos i n  on h u e
Para lgc i .a l_A ss_is t a n t  I I  _
TYPE or POSITION SI ATT MONTHS 1 RP NUMBER

RrtHGl/STEP 
16A

| ST AH MONTHS£ PCN NUMBER IlfiU PRIORITY LOCATION 
Be th e l

APPROV, I77X7X
DISAJ’P

CONIINUAI ION.LEVEL

FOR B6M USE ONLY
A A KEY NUMBER 

Vi :tm

<*. HP! Uh LYPINUI lUKt AMuUNl
1 ? i

PERSONAL SERVICES
5. 5 j , s r y $ 3 5 6 4 / mo 4 2 , 7 6 8
6 . B ene f i t s 7 , 2 6 0
7. Supplemental B en e f i t s 2 , 6 8 0
B. F i *ed belief i t s 2 , 7 3 2
9. 101AL PERSONAL SLRVICES 01 5 5 , 4 4 0

| 10. Travel 02 5 r noni i . Contractua l 03 i 3 r n n n
12‘ CotModi ti es 0<i - n -
13. Equipment 05 1 . 5 0 0I<t. Other
15. 10TAL COST 7 4  , 9 4 0

1 XvyX
RECEIPT CODE FUNDING SOURCE

| 16. Federa l Receipts 1002
17. G .F . Match 1003
10. Ceneral Funds 100't 7 4 , 9 4 0
19. 1-A Receipts 1005
20. Program F.cceipts 1020
21. Other

JUST IFICATION
T h i s  p o s i t i o n ,  wh ich has a l r e a d y  been r e q u e s t e d  
i n  th e  Department o f  A d m i n i s t r a t i o n ' s  i n i t i a l  
b u d g e t  r e q u e s t ,  i s  made a c u t e l y  more n e c e s s a r y  
due t o  th e  Department o f  Law's p roposed  a d d i t i o n  
o f  an a t t o r n e y  and p a r a l e g a l  t o  h a n d le  c h i l d  
s e x u a l  a s s a u l t  c a s e s  i n  B e t h e l .  There, a l r e a d y  
e x i s t s  a need f o r  a Yup ik sp e a k in g  p a r a l e g a l  
who can p e r fo rm  i n v e s t i g a t i o n s ,  c o o r d i n a t e  
w i t n e s s e s  f o r  t r i a l ,  and p r o v i d e  a c u l t u r a l  
l i a i s o n  w i t h  w i t n e s s e s  and v i c t im s  i n  B e th e l  
and o u t l y i n g  v i l l a g e s .  The s u b s t a n t i a l  
i n c r e a s e  i n  c h i l d  s e x u a l  a s s a u l t  r e p o r t s  i n  
t h i s  a r e a  and th e  a d d i t i o n  o f  Depar tment o f  
Law p e r so n n e l  i n  B e th e l  w i l l  i n c r e a s e  oqr.. 
c a s e l o a d ,  making t h i s  p o s i t i c  1 even more 
e s s e n t i a l ,

(13.0 in  con .  f o r  new o f f i c e  space)
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Memorandum Alaska Court System

TO: r K a r l a  F o r s y th e  
G ene ra l  Counse l

DATE F e b r u a r y  1, 1985
f r o m : V i c t o r  D. C a r l s o n

S u p e r i o r  Cour t  Judge
SUBJECT: House B i l l  No. 8 8 ,

P r o t e c t i o n  o f  C h i l d r e n

In  g e n e r a l  I  f i n d  th e  p roposed  l e g i s l a t i o n  t o  be 
c o n s i s t e n t  w i t h  c u r r e n t  p r a c t i c e  and w i l l  promote t h e  p r o t e c t i o n  
o f  c h i l d r e n  and th e  f a i r  d e t e rm in a t i o n  o f  c a s e s  r e l a t i n g  to  
c h i l d r e n .  However, I  have s e v e r a l  s p e c i f i c  comments:

1. S e c t i o n  11 c o n c e rn in g  t r a f f i c ,  e t c .  o f f e n s e s .  The 
ph ra se  " i n  a d i s t r i c t  c o u r t "  i s  r e d un dan t  and s e r v e s  no p u rpo se ,  
i t  i s  p o s s i b l e  t h a t  a t r a f f i c  o f f e n s e  wou ld  be p r o s e c u t e d  i f i  
th e  s u p e r i o r  c o u r t  and no t  j u s t  b e f o r e  a s u p e r i o r  c o u r t  ju dge  
s i t t i n g  as a ju d g e  o f  t h e  d i s t r i c t  c o u r t .  F u r t h e r ,  I  q u e s t i o n  
i f  i t  i s  th e  i n t e n t  o f  t h e  l e g i s l a t u r e  t o  have c h i l d r e n  c o n v i c t e d  
o f  t r a f f i c ,  f i s h  and game, and p a r k s  and r e c r e a t i o n  f a c i l i t i e s  
v i o l a t i o n s  sen ten ced  t o  s e r v e  t im e  i n  j a i l ,  e . g . ,  on an o p e r a t i n g  
a motor v e h i c l e  w h i l e  unde r  th e  i n f l u e n c e  o f  a l c o h o l  o r  d r u g .  
The c u r r e n t  w o rd in g  o f  t h i s  s t a t u t e  l e a v e s  t h i s  q u e s t i o n  and 
th e  amendments do no t  c u r e  i t .

2. S e c t i o n  12 c o n c e rn in g  p r e d i s p o s i t i o n  r e p o r t s .  Two 
wo rk in g  day s  f o r  r e v i e w  o f  a r e p o r t  appea r s  t o  be r e a s o n a b l e  
and i f  more t ime  i s  n eeded ,  t h e  a t t o r n e y  f o r  th e  c h i l d  can move 
f o r  a c o n t i n u a n c e .  C u r r e n t l y ,  t h e  d e f e n s e  a t t o r n e y s  u se  th e  
ten-day  r e q u i r em en t  t o  c r e a t e  undue s t r a i n  on t h e  p r o b a t i o n  
o f f i c e r s ,  i t  i s  n e a r l y  im p o s s i b l e  t o  p re p a re  a p r e d i s p o s i t i o n  
r e p o r t  and have i t  t y p e d  and d i s t r i b u t e d  w i t h i n  tw e n t y  d a y s  o f  
d i s p o s i t i o n ,  the  c u r r e n t  r u l e s  p r o v i d e  t h a t  no more th an  t h i r t y  
d a y s  a r e  t o  e l a p s e  be tween a d j u d i c a t i o n  and d i s p o s i t i o n .

3. S e c t i o n  14 c o n c e rn in g  n o t i f i c a t i o n  o f  emergency 
c u s t o d y .  A no te  e x p r e s s i n g  l e g i s l a t i v e  i n t e n t  t h a t  e v e r y  e f f o r t  
must be made to  n o t i f y  t h e  c u s t o d i a n  when a c h i l d  i s  t a k e n  i n t o  
c u s t o d y  i n c l u d i n g  th e  l e a v i n g  o f  a no te  a t  t h e  p l a c e  where c u s t o d y  
was t a k e n ,  i n fo rm in g  a n e ig h b o r  o r  r e l a t i v e  and a n y t h i n g  e l s e  
t h a t  w i l l  h e lp  t o  i n fo rm  th e  c u s t o d i a n  s h o u ld  be appended . I  
b e l i e v e  th e  c o u r t  s h o u ld  be in fo rm ed  each t im e  a c h i l d  i s  ta k en  
i n t o  c u s t o d y  w i t h o u t  a c o u r t  o r d e r  and a sworn s t a t em e n t  o f  
p ro b a b l e  c au se  made t o  th e  c o u r t .  R e q u i r i n g  a r e p o r t  t o  th e  
c o u r t  w i t h  a s t a t em e n t  o f  p r o b a b l e  c au se  w i l l  t e n d  t o  p o l i c e  
th e  d i s c r e t i o n  o f  t h e  s o c i a l  w o r k e r s .  The o n l y  o t h e r  p o l i c i n g  
t e c h n i q u e  i s  th e  c i v j 1 s u i t  f o r  damages wh ich  i s  g e n e r a l l y  
i n e f f e c t i v e .

VDC: rw Adm. F-l
Rev. 2-73

U , .



i L_ BILL SHEFFIELD, GOVERNOR

IM J K IJ C  H K F E ^ D E I I  A « E 1V ( Y
J an ua r y  29, ’ 985 000 IV 5th Avenue. Suite 200 

Anchorage. A laska 90501 
Phone: 19071 279 2541

Re: HB 88

A t t e n t i o n :  Nancy Benne t t
Max F . G ruenbe rg ,  J r . , Co C ha i r  
House Commit tee on H e a l t h ,  E d u c a t i o n  

and S o c i a l  S e r v i c e s  
A la s k a  S t a t e  L e g i s l a t u r e  
Pouch V
Juneau ,  A la s k a  99811
Dear R e p r e s e n t a t i v e  G ruenbe rg :
Thank you f o r  s o l i c i t i n g  my comments on HB 38. T h i s  b i l l  a d d r e s s e s  
a number o f  d i f f e r e n t  a s p e c t s  o f  th e  im p o r t a n t  i s s u e  o f  c h i l d  
p r o t e c t i o n .  Many o f  t h e  p r o v i s i o n s  w i l l  s e r v e  to  i n s u r e  t h a t  
c h i l d r e n  r e c e i v e  g r e a t e r  p r o t e c t i o n  from ou r  l a w s .  F o l l o w i n g  i s  
an a n a l y s i s  o f  th e  s e c t i o n s  o f  t h e  b i l l  wh ich  c o u l d  c a u s e  some 
p r o b l em s .
S e c t i o n  2. T h i s  s e c t i o n  c r e a t e s  a new c r im e  o f  E n dange r in g  th e  
. . e l f a r e  o f  a M ino r i n  t h e  Second Deg ree .  T h i s  o f f e n s e  i n v o l v e s  
e xpo s in g  a c h i l d  unde r  18 t o  c i r c u m s t a n c e s  c r e a t i n g  a s u b s t a n t i a l  
r i s k  o f  p h y s i c a l  i n j u r y  a s  w e l l  a s  s e x u a l  a b u s e .  Of p a r t i c u l a r  
conce rn  i s  t h a t  t h e  c a r e g i v e r  need a c t  o n l y  w i t h  c r im i n a l  n e g l i ­
gence,, wh ich  c o u ld  c h e o r e t i c a l l y  c o v e r  any home a c c i d e n t .  T h i s  
s e c t i o n  c o u l d  have b ro ad  a p p l i c a t i o n  to  p a r e n t s  and c a r e g i v e r s  who 
a c c i d e n t l y  a l l o w  c h i l d r e n  to  be h u r t ,  even i f  t h e r e  i s  no i n t e n t  
t o  do so .  Thus ,  i f  a c a r e g i v e r  n e g l i g e n t l y  a l l o w s  a c h i l d  to  c r aw l  
i n t o  a c a b i n e t  wh ich  c o n t a i n s  t o x i c  c l e a n i n g  c h em ic a l s  o r  a l l o w s  
a c h i l d  to  g e t  too  c l o s e  t o  a h o t  wood s t o v e ,  t h a t  c a r e g i v e r ' s  
b e h a v io r  may expose  him o r  h e r  t o  c r im i n a l  p r o s e c u t i o n .  I t  s h o u ld  
be no ted  t h a t  t h i s  wou ld  be a C l a s s  A m isdemeanor ,  c a r r y i n g  up to  
one y e a r  o f  j a i l  t im e .
S e c t i o n  5. T h i s  p r o v i s i o n  a l l o w s  th e  u se  o f  h e a r s a y  e v i d e n c e  a t  
t h e  g rand  j u r y  i n  p r o s e c u t i o n s  f o r  s e x u a l  o f f e n s e s .  A g rand  j u r y  
f u n c t i o n s  to  s c r e e n  p r o s e c u t i c  ;■* e v i d e n c e  to  d e t e rm in e  w he th e r  enough
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e v i d e n c e  e x i s t s  t o  c h a rg e  a s u s p e c t  w i t h  a f e l o n y .  Because 
b e in g  ch a rg ed  w i t h  a f e l o n y  i n v o l v e s  a p o t e n t i a l  f o r  s t i gm a  
a s  w e l l  a s  i n c a r c e r a t i o n  p r i o r  to  t r i a l ,  t h e  c o n s t i t u t i o n a l  
r i g h t  t o  a g rand  j u r y  i n d i c tm e n t  mus t be c a r e f u l l y  g u a r d e d .
Taken t o  i t s  e x t r em e ,  a l l o w i n g  u n l im i t e d  h e a r s a y  e v i d e n c e  a t  
a g rand  j u r y  p ro c e e d in g  wou ld  re d u ce  t h a t  p ro c e e d in g  t o  a 
p o l i c e  o f f i c e r  r e a d i n g  th e  p o l i c e  r e p o r t  to  th e  g rand  j u r o r s .
S in c e  g rand  j u r o r s  c u r r e n t l y  a r e  a b l e  t o  j u d g e  f o r  t h em se l v e s  
th e  w e i g h t  and c r e d i b i l i t y  o f  l i v e  w i t n e s s e s ,  th e  i s s u e  o f  
i n t r o d u c t i o n  o f  h e a r s a y  a t  th e  g rand  j u r y  s h o u ld  be e v a l u a t e d  
c a r e f u l l y .
C u r r e n t  A l a s k a  c a s e  ] aw a l l o w s  th e  i n t r o d u c t i o n  o f  h e a r s a y  t e s t im o n y  
a t  a g rand  j u r y  when a c om p e l l i n g  j u s t i f i c a t i o n  e x i s t s . ,  I f  th e  
l e g i s l a t u r e  w i s h e s  to  c r e a t e  a s t a t u t o r y  e x c e p t i o n  to  p r o t e c t  
young v i c t im s  o f  s e x u a l  a s s a u l t ,  i t  s h o u ld  be a s  na r row  and as 
c l o s e  t o  a c o m p e l l i n g  c i r c u m s t a n c e  as p o s s i b l e .
I  wou ld  s u g g e s t  t h e  f o l l o w i n g  changes i n  t h i s  p r o v i s i o n  i f  a h e a r s a y  
e x c e p t i o n  i s  t o  be c r e a t e d  f o r  t h e s e  c a s e s :

1.) The e x c e p t i o n  s h o u ld  app ly  o n l y  to  v e r y  young 
v i c t im s  (under th e  age o f  1 0 ) s i n c e  the a b i l i t y  and 
m o t i v e  f o r  su ch  c h i l d r e n  to  f a b r i c a t e  i s  l e s s  than  
t h a t  o f  o l d e r  c h i l d r e n  and the  trauma o f  t e s t im o n y  
c o u l d  be g r a v e s t  f o r  c h i l d r e n  o f  a t e n d e r  age .
2.) The h e a r s a y  e x c e p t i o n  s h o u ld  o n l y  a p p ly  to  
th e  a c t u a l  v i c t i m  o f  th e  o f f e n s e .  The p r o v i s i o n  
i n  HB 8 8  wou ld  c o v e r  o f f e n s e s  o t h e r  than  c h i l d  
s e x u a l  o f f e n s e s ,  i n c l u d i n g  many s e x u a l  a s s a u l t s  
n o t  i n v o l v i n g  m in o r s .  The s t a t u t e  a s  now d r a f t e d  
wou ld  a l l o w  h e a r s a y  t e s t im o n y  o f  any w i t n e s s  under  
th e  age o f  s i x t e e n ,  even i f  t h a t  w i t n e s s  was no t  a 
v i c t im  and th e  o f f e n s e  i n v o l v e d  an a s s a u l t  on an 
a d u l t  r a t h e r  th an  a c h i l d .  T h i s  may a l l o w  a 
b r o a d e r  e r o s i o n  o f  th e  r u l e  a g a i n s t  h e a r s a y  a t  
t h e  g rand  j u r y  than  f i r s t  appea r s  on th e  s u r f a c e  
o f  th e  b i l l .
3.) The p r o v i s i o n s  o f  t h i s  s t a t u t e  a l l o w  h e a r s a y  
t e s t im o n y  t o  be a dm i t t e d  when a c h i l d  i s  u n a v a i l a b l e .
The d e f i n i t i o n  o f  u n a v a i l a b i l i t y  i n c l u d e s  s i t u a t i o n s  
where th e  c h i l d  does no t  remember what he o r  she s a i d  
e a r l i e r  o r  t h e  c h i l d  has Veen d e c l a r e d  in com pe ten t
t o  t e s t i f y  by a j u d g e .  Both o f  t h e s e  d e f i n i t i o n s  
o f  u n a v a i l a b i l i t y  r a i s e  c on ce rn s  s i n c e  th e  g rand  j u r y  
s h o u l d  have an o p p o r t u n i t y  to  j u d g e  th e  c r e d i b i l i t y  
o f  a w i t n e s s .  I f  a w i t n e s s  c a n n ^  remember d e t a i l s ,  
t h e  g rand  j u r y  s h o u l d  be aware o f  t l  i s  f a c t .  F u r t h e r ­
more, one o f  t h e  c h i e f  r e a s o n s  a c h i l d  may be d e c l a r e d  
by a j u d g e  t o  be in com pe ten t  i s  t h a t  th e  c h i l d  i s  
n o t  a b l e  to  d i s t i n g u i s h  be tween t r u t h  and f a l s e h o o d .
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S e c t i o n  12. T h i s  s e c t i o n  r e d u c e s  th e  t ime  r e q u i r e d  to  make a p r e ­
d i s p o s i t i o n  r e p o r t  a v a i l a b l e  to  c o u n s e l  i n  a j u v e n i l e  d e l i n q u e n c y  
h e a r i n g .  T h i s  p r o v i s i o n  w i l l  c r e a t e  p r a c t i c a l  p ro b lem s .  I f  a 
p r e - d i s p o s i t i o n  r e p o r t  recommends i n s t i t u t i o n a l i z a t i o n  o f  th e  
m ino r ,  an a t t o r n e y  who r e p r e s e n t s  th e  j u v e n i l e  c l i e n t  w i l l  o f t e n  
s e a r c h  f o r  a l e s s  r e s t r i c t i v e  a l t e r n a t i v e  p la cemen t  f o r  th e  j u v e n i l e .  
F u r th e rm o re ,  th e  a t t o r n e y  may w i sh  to  c o n s u l t  w i t h  th e  c l i e n t  to  
d e te rm in e  whe the r  f a c t u a l  d i s c r e p a n c i e s  e x i s t  i n  th e  r e p o r t  and to  
c o r r e c t  t h o s e  d i s c r e p a n c i e s . R e c e ip t  o f  th e  r e p o r t  o n l y  two 
work ing  d a y s  p r i o r  to  an im p o r t a n t  d i s p o s i t i o n  h e a r i n g  i n  a 
j u v e n i l e  d e l i n q u e n c y  m a t t e r  w i l l  n o t  a l l o w  th e  j u v e n i l e ' s  a t t o r n e y  
adequa te  t im e  t o  p rep a re  f o r  th e  d i s p o s i t i o n  h e a r i n g  o r  to  work 
t o  l o c a t e  a l t e r n a t i v e s  to  i n s t i t u t i o n a l i z a t i o n .
S e c t i o n  14. T h i s  s e c t i o n  removes th e  r e q u i r em en t  t h a t  p a r e n t s  
o f  c h i l d r e n  who have been removed from th e  home be n o t i f i e d  o f  
t h a t  e v e n t  w i t h i n  12 h o u r s .  The s u b s t i t u t i o n  o f  "make r e a s o n a b l e  
e f f o r t s "  t o  im m ed ia t e l y  n o t i f y  p a r e n t s  c o u l d  be a p rob lem .  I f  a 
c h i l d  has been removed from h i s  o r  h e r  home by th e  S t a t e ,  p a r e n t s  
may become f r a n t i c  when th e y  l e a r n  t h e i r  c h i l d  i s  m i s s i n g  i f  th e y  
do no t  r e c e i v e  immed ia te  n o t i f i c a t i o n .  The o u t s i d e  l i m i t  o f  12 
hou rs  i s  c e r t a i n l y  no t  u n r e a s o n a b le  and s h o u ld  no t  be removed.
T h i s  s e c t i o n  a l s o  a l l o w s  t h e  Department o f  H ea l th  and S o c i a l  
S e r v i c e s  t o  e x t e n d  th e  t im e  o f  n o t i f i c a t i o n  o f  th e  c o u r t  o f  
th e  emergency c u s t o d y  by a l l o w i n g  a f i l i n g  to  be made w i t h i n  
24 hou rs  e x c l u d i n g  weekends o r  h o l i d a y s .  The c u r r e n t  t im e  l i m i t  
i s  12 hou r s  w i t h  no e x c l u s i o n s .  I n  such  a s e r i o u s  m a t t e r  as 
remov ing a c h i l d  from the  c u s t o d y  o f  h i s  o r  h e r  |r. a r t T' k s ( the  
c o u r t  s h o u ld  be n o t i f i e d  a s  q u i c k l y  a s  p o s s i b l e .  A l l o w in g  24 
hou r s  p l u s  th e  e x c l u s i o n  o f  weekends o r  h o l i d a y s  c o u l d  r e s u l t  
i n  th e  f o l l o w i n g  s c e n a r i o .  I f  a c h i l d  were p i c k e d  up on the  
F r i d a y  p r i o r  t o  a t h r e e  day h o l i d a y  weekend, th e  c o u r t  wou ld  no t  
have to  be n o t i f i e d  u n t i l  t h e  f o l l o w i n g  Tuesday ,  f o u r  f u l l  d a y s  
a f t e r  th e  remova l  o f  t h e  c h i l d .
S e c t i o n  15. T h i s  s e c t i o n  expands th e  con du c t  wh ich  p e rm i t s  th e  
s t a t e  to  remove a c h i l d  from th e  home o f  h i s  o r  h e r  p a r e n t s .  
C e r t a i n l y ,  c on du c t  wh icn  c o n s t i t u t e s  a s e x u a l  o f f e n s e  a g a i n s t  a 
c h i l d  unde r AS 11. i s  a p p r o p r i a t e l y  c o n t a i n e d  w i t h i n  t h i s  s e c t i o n .  
U n f o r t u n a t e l y ,  t h i s  s e c t i o n  expands th e  d e f i n i t i o n  o f  " s e x u a l  
abuse"  to  i n c l u d e  t o u c h in g  o f  a c h i l d ' s  t h i g h s ,  b u t t o c k s ,  o r  g r o i n ,  
o r  th e  c h i l d ' s  t o u c h in g  o f  t h o s e  a r e a s  o f  th e  p a r e n t  o r  a n o th e r .  
A l though  t h i s  s e c t i o n  a t t em p t s  to  e x c l u d e  " r e a s o n a b l e  t o u c h in g "  
i n  th e  e x e r c i s e  o f  "norma l c a r e t a k e r  r e s p o n s i b i l i t i e s " ,  i t  c anno t  
p o s s i b l y  c o n tem p la t e  e v e r y  t y p e  o f  b e n e f i c i a l  t o u c h in g  wh ich  m igh t  
o c c u r .  F o r  examp le ,  i f  a c a r e t a k e r  were t o  p l a c e  a s m a l l  c h i l d  
on h i s  s h o u l d e r s  so t h a t  th e  c h i l d  c o u ld  b e t t e r  see  a p a r a d e ,  t h a t  
condu c t  c o u l d  be c l a s s i f i e d  a s  " s e x u a l  abu se "  unde r  t h i s  d e f i n i t i o n  
i f  th e  S t a t e  f e l t  t h a t  t h i s  was no t  a " r e a s o n a b le  t o u c h in g  w i t h i n  
normal c a r e t a k e r  r e s p o n s i b i l i t y " .  D e c l a r i n g  a c h i l d  to  be i n
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need o f  th e  s t a t e ' s  p r o t e c t i o n  i s  c e r t a i n l y  n e c e s s a r y  i n  many 
c a s e s ,  b u t  t h i s  e xp an s io n  o f  th e  ^ r-M n i t ion  o f  s e x u a l  abu se  w i l l  
c au se  c o n f u s i o n ,  p ro b lem s ,  and p o s s i b l e  a b u s e s  o f  t h i s  f u n c t i o n .
S e c t i o n  23. S e c t i o n  23 adds to  th e  d e f i n i t i o n  o f  c h i l d  
abuse  o r  n e g l e c t  th e  term "men ta l  i n j u r y " .  T h i s  g r e a t l y  b ro aden s  
th e  c a t e g o r y  o f  c h i l d r e n  who may be d e c l a r e d  i n  need o f  a i d  g i v e n  
th e  v e r y  b ro ad  d e f i n i t i o n  o f  m en ta l  i i . j u r y .  M en ta l  i n j u r y  i s  
d e f i n e d  as any p s y c h o l o g i c a l  o r  i n t e l l e c t u a l  i n j u r y  e v i d e n c e d  
by o b se r v a b le  tn d  s u b s t a n t i a l  impa i rmen t  i n  th e  c h i l d ' s  a b i l i t y  
t o  f u n c t i o n  w i t n i n  a normal range  o f  p e r fo rmance  and b e h a v i o r .
T h i s  d e f i n i t i o n  appea rs  to  be much too b ro a d ,  s i n c e  many b a s i c a l l y  
h e a l t h y  c h i 1‘/p a ren t  r e l a t i o n s h i p s  may s t i l l  r e s u l t  i n  th e  c h i l d  
h a v in g  some p s y c h o l o g i c a l  o r  b e h a v i o r a l  p ro b lem s .
These a re  some o f  th e  c on c e rn s  I  have w i t h  HB 8 8 . The f i s c a l  
impac t  o f  t u i s  l e g i s l a t i o n ,  i n  c o n j u n c t i o n  w i t h  the  g r e a t  i n c r e a s e  
i n  s t a f f i n g  r e q u e s t e d  i n  th e  o p e r a t i n g  b u d g e t  o f  th e  Depar tmen ts  
o f  Law and H ea l th  and S o c i a l  S e r v i c e s  a s  p a r t  o f  th e  G o v e rn o r ' s  
C h i l d  P r o t e c t i o n  Package w i l l  r e q u i r e  s i x  new p o s i t i o n s  f o r  t h i s  
a gency— two a t t o r n e y s  and f o u r  p a r a l e g a l s .  Our d e t a i l e d  f i s c a l  
n o te  and a n a l y s i s  f o r  HB 8 8  i s  a t t a c h e d  to  t h i s  l e t t e r .  Thank 
you a g a in  f o r  a s k i n g  f o r  my comments on t h i s  b i l l .  I  a l s o  have 
been r e q u e s t e d  by yo u r  s t a f f  t o  t e s t i f y  on t h i s  b i l l  d u r i n g  a 
t e l e c o n f e r e n c e  from Anchorage on Wednesday, F e b r u a r y  6 , 1985 and 
p la n  t o  do so .  P l e a s e  l e t  me know i f  I  can be o i  any f u r t h e r  
a s s i s t a n c e  on t h i s  b i l l  o r  on any o t h e r .
Very t r u l y  y o u r s ,

Dana Fabe 
P u b l i c  De fende r

E n c lo s u r e s
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R e p r e s e n t a t i v e  Max G ruenberg  
Rer v e s e n t a t i v e  N i i l o  Koponen
O ther Members o f  th e  House H .E .S .S .  Commit tee 
.‘ouch V
Juneau ,  A l a s k a  99811

Dear R e p r e s e n t a t i v e s  Gruenberg and Koponen:
Many th a n k s  f o r  th e  o p p o r t u n i t y  t o  s u bm i t  w r i t t e n  

comments on House B i l l  88, th e  G o v e rn o r ' s  c h i l d  abu se  b i l l .  
The b i l l  a d d r e s s e s  many p ro b lem s ,  bu t  we wou ld  l i k e  to  f o c u s  
on the  s e c t i o n s  wh ich wou ld  most d i r e c t l y  a f f e c t  u s  and ou r  
c l i e n t s .  These  s e c t i o n s  o f  t h e  b i l l  wou ld  amend T i t l e  47, 
the  S o c i a l  S e r v i c e s  s t a t u t e ,  t o  change t h e  l e g a l  r u l e s  t h a t  
ap^-ly to  " c h i l d  i n  need o f  a i d "  c a r .as. I n  o u r  v i ew  th e  r u l e s  
may need c h a n g in g ,  b u t  th e  changes embodied i n  th e  b i l l  a r e  
not th e  r i g h t  changes t o  make.

We wou ld  a l s o  l i k e  t o  comment, more o r  l e s s  i n  p a s s i n g ,  
on o t h e r  s e c t i o n s  o f  th e  b i l l  t h a t  c au gh t  o u r  a t t e n t i o n  as 
we re ad  th ro u gh  i t .  I n  l i g h t  o f  t h e  p rob lem s we see  i n  th e  
p r o v i s i o n s  wh ich  wou ld  most d i r e c t l y  a f f e c t  o u r  c l i e n t s ,  we 
a r e  w o r r i e d  t h a t  t h e r e  a r e  s t i l l  o t h e r  f l a w s  i n  th e  b i l l  
t h a t  p eop le  f a m i l i a r  w i t h  d i f f e r e n t  k i n d s  o f  l e g a l  p r a c t i c e  
— f o r  e xamp le ,  c r im i n a l  d e f e n s e  — m igh t c a t c h .  We u rg e  the  
commit tee  t o  r e v i e w  the  b i l l  c a r e f u l l y  and c o m p le t e l y  to  
r e d r a f t  i t  i f  t h a t  i s  n e c e s s a r y .

The p r o v i s i o n s  t h a t  con ce rn  u s  most a r e  t h e  p r o v i s i o n s  
which d e a l  w i t h  c h i l d r e n  i n  need o f  a i d .  To t a k e  th o s e  
p r o v i s i o n s  i n  t h e  o r d e r  i n  wh ich  th e y  m igh t  a f f e c t  th e  
peop le  we r e p r e s e n t :

S e c t i o n  13: What j u s t i f i e s  emergency c u s t o d y?
We l i v e  i n  a s o c i e t y  wh ich  b e l i e v e s  t h a t  p a r e n t s  a r e  th e  

b e s t  p eop le  t o  t a k e  c a r e  o f  c h i l d r e n ,  and t h a t  s t a t e  
i n t e r v e n t i o n  i n  f a m i l i e s  s h o u ld  be r a r e .  I f  c h i l d r e n  a r e  not 
i n  immed ia te  d a n g e r ,  a s o c i a l  s e r v i c e s  a g en c y  s h o u ld  a l l o w  
them t o  rema in  i n  t h e i r  p a r e n t s '  c u s t o d y  u n t i l  a c o u r t  
d e c i d e s  t h a t  t h e y  s h o u ld  be removed from t h e i r  homes. W ith  
t h i s  a s  i t s  b a s i c  p r i n c i p l e ,  A la s k a  law on emergency c u s t o d y  
i s  r e l a t i v e l y  s t r a i g h t f o r w a r d .  I f  a c h i l d  has  been 
abandoned , i f  h i s  l i f e  i s  i n  d a n g e r ,  i f  he need s  immed ia te  
m ed ic a l  a t t e n t i o n ,  i f  he has been s e x u a l l y  a b u s e d  — then  
emergency c u s t o d y  may be w a r r a n t e d .  I f  t h e s e  t h i n g s  a r e  not 
t r u e ,  he - t a y s  home u n t i l  a c o u r t  d e c i d e s  t h a t  an o u t  o f  
home p la cem en t  i s  a p p r o p r i a t e ,  w e ig h in g  t h o s e  f a c t s  which
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have been p roved  a g a i n s t  t h e  b a s i c  r i g h t  o f  th e  f a m i l y  to  
rema in t o g e t h e r .  House B i l l  88 would change  t h i s  b a s i c  
p r i n c i p l e .  I t  wou ld  a l s o  make th e  m e a n in g l e s s  d r a f t i n g  
im p e r f e c t i o n s  i n  th e  e x i s t i n g  law a l l  to o  im p o r t a n t  and 
m e a n in g f u l .  The change s  t h e  b i l l  p ropo se s  a r e  wrong a s  a 
m a t t e r  o f  p o l i c y  and c o n f u s i n g  a s  a m a t t e r  o f  p r a c t i c e .

The p o l i c y  p rob lem  i s  o f  c o u r s e  a n a t t e r  f o r  th e  
L e g i s l a t u r e .  Our e x p e r i e n c e ,  and the  e x p e r i e n c e  o f  o t h e r  
L e ga l  S e r v i c e s  l a w y e r s  i n  B a r row , i s  t h a t  t h e  e x i s t i n g  l e g a l  
r u l e s  r a r e l y  keep S o c i a l  S e r v i c e s  from t a k i n g  emergency 
c u s t o d y  i f  a s o c i a l  w o rke r  f e e l s  emergency c u s t o d y  i s  
needed .  I f  t h e  agency  do e s  no t i n t e r v e n e  and some th ing  
d i s a s t r o u s  does  happen, th e  e x i s t i n g  l e g a l  r u l e s  a r e  no t a t  
f a u l t .  R a t h e r ,  t h e s e  f a i l u r e s  to  i n t e r v e n e  have o t h e r  
o b v io u s  c a u s e s :  l a c k  o f  know ledge  on th e  p a r t  o f  s o c i a l  
w o rk e r s  and l a c k  o f  r e s o u r c e s  on the  p a r t  o f  th e  a g en c y .  The 

e sen t  r u l e s  a l l o w  emergency i n t e r v e n t i o n  when i t  ^s 
r r a n t e d  and p r o h i b i t  i t  when i t  i s  n o t .  Chang ing th e  r u l e s  

l11 not a v e r t  t h e  d i s a s t e r s  abou t  which S o c i a l  S e r v i c e s  i s  
l e g i t i m a t e l y  w o r r i e d .

What c h a n g in g  th e  emergency- cu s tody  r u l e s  w i l l  d o ,  a t  
l e a s t  i f  House B i l l  88's s u g g e s t e d  change s  a r e  a d op t e d ,  i s  
t o  t r a n s f o rm  an e x i s t i n g  b u t  u n im po r tan t  d r a f t i n g  p rob lem  i n  
th e  p r e s e n t  s t a t u t e s  i n t o  a s e t t i n g  f o r  l a w s u i t  a f t e r  
l a w s u i t .  Here i s  t h e  p ro b lem .  AS 47.10.142(a)(2) now 
a u t h o r i z e s  " im m ed ia te  remova l  from the m in o r ' s  s u r r o u n d i n g s "  
i f  t h a t  i s  " n e c e s s a r y  t o  p r o t e c t  t h e  m i n o r ' s  l i f e 1’ and t h e r e  
ha s  been g r o s s  " n e g l e c t . "  AS 47.10.142(a)(3) a u t h o r i z e s  
emergency c u s t o d y  i f  immed ia te  m ed ic a l  a t t e n t i o n  i s  
n e c e s s a r y  and th e  m ino r ha s  been " a b u s e d . "  The d i s t i n c t i o n  
between " n e g l e c t "  and " a b u se "  i s  n o t ,  i n  p r a c t i c e ,  
p a r t i c u l a r l y  im p o r t s  .t — wh ich  i s  f o r t u n a t e ,  b e c a u se  th e  
s t a t u t o r y  d e f i n i t i o n s  do no t make t h i s  d i s t i n c t i o n  c l e a r .  
"N e g l e c t "  i s  d e f i n e d  i n  AS 47.17.070(5). "A b u s e , "  on the  
o th e r  h and ,  ha s  no s e p a r a t e  d e f i n i t i o n .  What AS 47.17.070(1) 
d e f i n e s  i s  " c h i l d  a b u s e  o r  n e g l e c t , "  wh ich

means t h e  p h y s i c a l  i n j u r y  o r  n e g l e c t ,  s e x u a l  a b u s e ,  
s e x u a l  e x p l o i t a t i o n ,  o r  m a l t r e a tm en t  o f  a c h i l d  
a r d e r  t h e  age  o f  18 by a pe r son  who i s  r e s p o n s i b l e  
f o r  t h e  c h i l d ' s  w e l f a r e  unde r  c i r c u m s t a n c e s  which 
i n d i c a t e  th a c  t h e  c h i l d ' s  h e a l t h  o r  w e l f a r e  i s  harmed 
or t h r e a t e n e d  t h e r e b y .

What " a b u se "  i t s e l f  means ,  a s  opposed t  • " c h i l d  a bu se  o r  
n e g l e c t , " ’ i s ,  t o  s a y  th e  l e a s t ,  u n c l e a r .  I t  c o u l d  s im p ly  
mean p h y s i c a l  i n j u r y  unde r  th e  r e q u i s i t e  d a n g e ro u s  
c i r c u m s t a n c e s . I t  m igh t  mean " p h y s i c a l  i n j u r y  o r 
m a l t r e a tm e n t „" I t  m igh t  a l s o  mean e v e r y t h i n g  i n  tn e  p a s s a g e  
quo ted  above  -- i n c l u d i n g  " n e g l e c t . "

Because a u t h o r i t y  f o r  emergency c u s t o d y  has been l i m i t e d  
to  f o u r  o b v i o u s  s i t u a t i o n s  — abandonment , d a n g e r  t o  l i f e ,  
needed m e d i c a l  t r e a tm e n t ,  and s e x u a l  a b u s e  -- d e f i n i n g

- 2 -



"abuse" h a s  no t  been p a r t i c u l a r l y  im p o r t a n t .  I f  t h e  
L e g i s l a t u r e  e n a c t s  House B i l l  88, how eve r ,  i t  s u d d e n l y  w i l l  
be .  For t h e  b i l l  a u t h o r i z e s  " immed ia te  r em o v a l  from th e  
m in o r ' s  home" whenever r em ova l  i s  " n e c e s s a r y "  and what has 
o c c u r r e d  i s  " a b u s e . "  Because  t h e  b i l l  d o e s  no t  s p e c i f y  when 
remova l i s  " n e c e s s a r y , "  an agency  w an t in g  t o  remove a c h i l d  
from h i s  home w i l l  be temp ted  t o  t r e a t  e v e r y t h i n g  a s  
" a b u s e . "  So a c o u r t  w i l l  have t o  d e c i d e  wha t " a b u se "  means, 
and the  s t a t u t o r y  d e f i n i t i o n  w i l l  not be  a t  a l l  h e l p f u l .  The 
L e g i s l a t u r e  s im p l y  canno t  a l l o w  S o c i a l  S e r v i c e s '  emergency 
a u t h o r i t y  t o  be t h i s  opaque .  I f  i t  d o e s ,  t h e r e  v / i l l  be 
l a v/ su i t s  c h a l l e n g i n g  t h e  d e f i n i t i o n  o f  " a b u s e "  a s  
im p e n e t r a b l e ,  v ague  and u n c o n s t i t u t i o n a l ,  and t h e  c o u r t s  
w i l l  end up  t a k i n g  o v e r  t h e  L e g i s l a t u r e ' s  r e s p o n s i b i l i t y  to  
make r u l e s .

( I n c i d e n t a l l y ,  t h e  G o v e rn o r ' s  t r a n s m i t t a l  l e t t e r  does  
not e x p l a i n  t h i s  p ro b lem .  Nor does  i t  e v e n  m en t ion  th e  
s u g g e s te d  change  i n  AS 47.10.142(a)(3).)

S e c t i o n  14: When do p a r e n t s  g e t  a h e a r i n g ?
When S o c i a l  S e r v i c e s  t a k e s  a c h i l d  i n t o  emergency 

c u s t o d y ,  i t  has 12 Uours t o  g e t  n o t i c e  t o  th e  c o u r t ,  wh ich 
must th en  h o l d  a h e a r i n g  w i t h i n  48 hou r s  o f  r e c e i v i n g  
n o t i c e .  At l e a s t  i n  t h e o r y ,  uhe t ime be tween  a s s um p t io n  o f  
c u s to d y  and  c o u r t  h e a r i n g  w i l l  be no m r e  th an  two and 
one-ha l f  d a y s .  House B i l l  88 c o u l d  eas l y  d o u b l e  t h a t  t im e .  
Reduc ing S o c i a l  S e r v i c e s '  paperwork b u rd en  ' s a f i n e  
o b j e c t i v e ,  b u t  making p a r e n t s  w a i t  f o u r  o r - i v e  d a y s  b e f o r e  
a j u d i c i a l  o f f i c e r  can e v a l u a t e  what has  happened t o  th e  
f am i l y  i s  t h e  wrong way t o  s o l v e  the  pape rwo rk  p ro b lem .

C o n s id e r  a f a i r l y  common s i t u a t i o n .  I t  i s  F r i d a y  n i g h t ;  
p a ren t s  a r e  d r i n k i n g  and become i n c a p a c i t a t e d ;  S o c i a l  
S e r v i c e s  a r r i v e s  and t a k e s  emergency c u s t o d y .  Under p r e s e n t  
law S o c i a l  S e r v i c e s  f i l e s  c o u r t  papers on S a t u r d a y  and th e  
m a t te r  can  be h e a rd  on Monday. Under House B i l l  88, th e  
c o u r t  need no t  be n o t i f i e d  u n t i l  Monday — o r  even Tuesday  
— and t h e  h e a r i n g  v / i l l  be  d e l a y e d  u n t i l  Wednesday o r  
Thu rsday .  ( I f  t h e r e  i s  a c o u r t  h o l i d a y  on Monday, th e  
h e a r in g  m ig h t  no t o c c u r  u n t i l  t h e  f o l l o w i n g  F r i d a y ,  a f u l l  
week a f t e r  "emergency c u s t o d y "  v/as t a k e n .  ) What i s  im p o r t a n t  
t o  r e c o g n i z e  i s  t h a t  t h e  c o u r t  h e a r in g  i s  n o t ,  and s h o u l d  
not be ,  an empty f o r m a l i t y .  S o c i a l  S e r v i c e s  must have 
c om pe l l i n g  r e a s o n s  t o  t a k e  emergency c u s t o d y .  I f  th e  
a g en c y ' s  d e c i s i o n  was u n j u s t i f i e d  — and many o f  t h e s e  
d e c i s i o n s  a r e  -- th en  th e  p a r e n t s  have t h e  r i g h t  t o  have 
t h e i r  c h i l d r e n  r e t u r n e d  t o  them . Even i f  t h e  d e c i s i o n  was 
j u s t i f i e d ,  t h e  p a r e n t s  need c o u n s e l ,  and t h e  c o u r t  do e s  no t  
u s u a l l y  a p p o in t  c o u n s e l  u n t i l  t h e  h e a r i n g .  D o u b l i n g  th e  t im e  
p a ren t s  may have to  w a i t ,  e i t h e r  f o r  t h e i r  c h i l d  o r  f o r  
appo in ted  c o u n s e l ,  i s  w rong ,  u n l e s s  i t  i s  a b s o l u t e l y  
n e c e s s a r y .
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It is not necessary. The transmittal letter says that 
preparing a petition within 12 hours is a burden. But this 
is a problem with an obvious and less drastic solution. The 
transmittal letter is right when it says that notice to a 
judicial officer, in itself, almost never produces any 
meaningful screening of cases. The real screening comes at 
the "48-hour hearing," which the court schedules after it 
receives notice. So long as the court gets notice within 12 
hours and can thus schedule a hearing, we would have no 
objection to Social Services' filing its papers at some time 
after it orally notifies the court that custody has bê -r. 
taken. The next business day, provided that that day is 
before the 48-hour hearing, would be sufficient. Because 
this solution would reduce Social Services' burdens without 
depriving parents of a prompt hearing, it is preferable to 
the solution House Bill 88 offers.

We also see little need to change the rules on how 
parents must be notified that emergency custody has been 
taken. Formally, the law requires parents to be notified 
within 12 hours. As a practical matter, judges routinely 
excuse the failure to give notice if a social worker has a 
good explanation. Thus there is no need to change the notice 
requirement. In fact, explicitly recognizing that only 
"reasonable efforts" to notify the parents need be made, as 
the bill proposes to do, v/ould be counterproductive: it 
might allow social workers to believe that notifying parents 
is low priority and that any effort social workers make will 
be considered "re-sonable." Notifying parents that their 
children have beei taken should not be low priority and 
present practice eisures that it is not.

If the Legislature does decide to rewrite the emergency 
custody statute, we suggest that it add a subsection 
limiting the time a child can be in Social Services' 
temporary custody. We have had several cases in which the 
court ordered a temporary placement under AS 47.10.142 and 
the child remained in the temporary placement for several 
months, the court ordering month-to-month extensions of 
temporary custody. The problem with this is that the 
state-law standard for temporary custody is very low: all 
Social Services needs to show is that there is probable 
cause to believe a child is a child in need of aid. The 
standard for more permanent lecal custody is much stricter, 
and it is unfair to allow Social Services to avoid having to 
meet that strict standard by keeping children in temporary 
custody for extended periods.

Section 12: How much time should parents have to 
consider Social Services' recommendations?

After a child has been "adjudicated" —  determined to be 
a "child in need of supervision" or a "child in need of aid" 
-- the court has to decide where the child is to be placed. 
To help the court make this decision, Social Services
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prepares a "predisposition report." The law, as it stands 
today, requires this important report to be made available 
to parents, the guardian ad litem, and the attorneys ten or 
more days before the "disposition" hearing. House Bill 88 
would reduce the required lead time to two working days.
This would impose a special handicap on parents, children 
and attorneys who live in rural areas.

The transmittal letter explains why a ten-day 
requirement is burdensome in Anchorage quasi-criminal cases. 
In Anchorage, quasi-criminal dispositions may be relatively 
routine: periods of detention at places like McLaughlin, 
periods of release with probation-like conditions. But civil 
children’s cases in the Bush are quite different. In rural 
areas, the odds are that a "child in need of aid" is a 
Native child and that the special requirements of the Indian 
Child Welfare Act apply to his case. This Act, in 25 U.S.C. 
sec. 1915, establishes that some placements for a child are 
preferable and others are only acceptable if there is good 
cause not to place the child in a "preferred" setting. 
Dispositions can thus be both important and complicated. 
Social Services makes its first long-term placement 
recommendation in its predisposition report. Two working 
days is simply not enough time to evaluate Social Services' 
recommendations, discuss them with clients, who may need the 
report to be translated to them, determine why the agency 
rejected certain alternatives, and prepare testimony 
opposing the plan, if opposition is necessary.

It is of course possible to ask for a disposition 
hearing to be postponed. However, last-second postponements 
have at least three disadvantages:

—  If parents and witnesses live in a remote village, 
travel plans have to be changed. If the village is, say, 
Anaktuvuk Pass, and the court is in Barrow, this can be very 
hard to do —  and, of course, in any event it is a burden on 
the people v/ho have to travel.

-- Superior courts in the Bush, at least in Barrow, have 
extensive criminal dockets and have to give priority to 
criminal cases. Civil postponements can therefore last much 
longer than anyone expects; delays of more than a month are 
not uncommon.

—  Hearings of this sort are an emotional strain on the 
parents and children who have to participate in them. It is 
easier for all concerned if the date set for the hearing is 
the date the hearing takes place.

For these reasons, among others, there is often 
substantial pressure to hold on to a hearing date at all 
costs. Last-second requests for continuances will generally 
be honored, but in the Bush, rather more than in Anchorage, 
asking for a continuance may risk alienating the 
decision-maker. Ten days is almost always enough time to do 
the investigative and preparatory work that needs to be 
done. Two days is never enough time.
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O t h e r  p r o b l e m s  a n d  c o n c e r n s
The reason "endangering the welfare of a minor" is a 

specially defined crime is that the lav; recognizes that 
young children need care and cannot protect themselves. By 
making desertion of any minor, even a 17-year-old, a Class C 
felony, Section I would abandon this focus on young 
children, and we oppose it.

According to the transmittal letter, Section 2 is aimed
at child care providers and other people with whom parents
and guardians leave their children. The transmittal letter 
implies that Lht: new law would not be used against parents 
or guardians, who in a similar situation might be guilty of
criminal nonsupport. But the bill itself is not so explicit.
It refers to people "entrusted with the care of a child," 
and one obvious (but wrong) way to read "entrusted" is 
"entrusted by operation of law." that is, legally 
responsible for a child's care. That would include, not 
exclude, parents and guardians -- which is not what the 
section is designed to do. Guarding against a wrong 
interpretation might require redrafting or a formal 
statement in a legislative committee report. The Legislature 
should also do something to keep "entrusted" from being read 
to encompass everyone who has contact with a child.

Section 8 goes too far. It would authorize the special 
criminal record reporting system to release information on 
criminal convictions for, among other things, assault, 
reckless endangerment, and DWI, if specified employers ask 
for them. The apparent rationale is that a person convicted 
of these crimes poses a special risk to children. We doubt 
this is true. Assault and reckless endangerment are 
basically irrelevant unless the victim was a child. DWI 
convictions are irrelevant unless a prospective job involves 
driving. When the special criminal record reporting system 
was established, the Legislature recognized that wide 
dissemination of the information in it wou’d invade people's 
constitutional right to privacy. The Legislature carefully 
designed the balance it struck between disclosure and 
nondisclosure, and the proposed change does too much to 
upset it.

In light of the recent "cultural touching" decision out 
of Kotzebue, Sect ion 15 may be more trouble than it is 
worth. In practice, unraveling the social-workerese ("normal 
caretaker interactions") in the draft language may also be 
difficult.

Counselors and clergymen have raised objections to 
Sect ion 17, and we see other problems with making more 
people report child abuse to the police and to Social 
Services. What are "human services providers"? The 
definition in Section 25 is remarkably vague. (We think of 
Alaska Legal Services, for example, as a "human services 
organization": like legislators and ombudsmen, v/e try to

-  6  -



help people with problems.) Certainly the Legislature needs 
to put more understandable boundaries around the concept. It 
also needs to realize that some "human services providers" 
have an institutional responsibility not to disclose 
information. Assume for a moment that Alaska Legal Services 
is a "human services provider." Under the bill's Section 20, 
we may not be forced to testify in court about information 
our clients give us. Under Section 17, however, we may be 
legally required to report that information to the 
authorities. If information is privileged there obviously 
should not be an obligation to report it.

There is a real moral problem with requiring child abuse 
reports from "child care providers," which Section 25 
defines as all unrelated adults providing care and 
supervision for children. People often leave children with 
friends and reporting requirements, if anyone pays attention 
to them, get in the way of friendships. In practice this 
pc *t of the law would be, and perhaps should be, routinely 
ignored. It would come into play only after a disaster, 
where the law, as often happens, tries to find as many 
people as possible to blame. Legislators should realize that 
by enacting these provisions they would be enacting rules 
that would expose thousands of people to civil as well as 
criminal liability.

Section 25's definition of "mental injury" should be 
changed to emphasize that "injury," not something like 
"failure to thrive," is what the Legislature is concerned 
about. "Failure to thrive" concepts are so subjective and 
culturally biased that in themselves they should never 
justify intrusion on a family.

When statutory changes conflict with court rules, the 
Legislature must explicitly override the court rule if its 
amendments are to be effective. Sections 27 and 28, which 
attempt to do this, are incomplete because they fail to 
include necessary references to the Rules of Children's 
Procedure. Children's Rule 7(b), for example, requires the 
State to hold a hearing within 48 hours after it detains a 
child or takes temporary custody, not excluding weekends and 
holidays. It is possible that present law is consi^L.ent with 
this Children's Rule, but the changes proposed in Section 14 
clearly would not be.

Conclusion

These comments have been lengthy because House Bill 88 
attempts to solve so many different problems. In the areas 
with which we are most familiar, the solutions the bill 
proposes seem inadvisable. The bill tries to reduce the 
burdens on social service agencies by limiting procedural 
and substantive rights which parents and guardians must have 
if they are to try to keep their families together. The real 
solution to these problems, we believe, is to devote more of

- 7 -



the State's resources to helping, not dividing, families. 
Social service agencies need more money and better training 
for their employees. A quick legal fix will not work.

Again, many thanks for inviting us to comment on this 
very important legislation.

Sincerely yours,

Linda Wingenfrgch 
Supervising Attorney

aMark Rpgan 
Staff Attorney

-  8  -



Women In Safe Homes P.O. Box 6552 
Ketchikan. Alaskc 99901 
(907) 225-9474WISH J

February 8, 1985

Representative Max Gruenberg, Co-Chair 
Health, Education & Social Services 
Alaska State Legislature 
Pouch V--M/S ?iOO 
Juneau, AK 99811

Dear Representative Gruenberg:

I have been attending the committees teleconferences' on 
HB 67-HB 88. I want to first compliment you on the very fair 
and efficient manner you have conducted these hearings. I hope 
you will also accept my apology for correcting your mispronuncia­
tion of my name, on Wednesday. Being new to this system, I did 
not realize how difficult it was to keep all the parties straight.

The major reason for my letter is to express a concern that 
Ms. Dana Fabe's (Public Defender, Anchorage) testimony may have 
been given undue weight. She spoke very eloquently, and her 
expertise was obvious. However, her point of view was narrow-- 
that of the offender. Our laws in this country, in theory, are 
the very best in the world when it comes to providing for due 
process and protecting the rights of the accused. For too long, 
however, the rights of children have been only minimally protected.
It concerned me that the committee could have been distracted 
from the purpose of this, bill by Ms. Fabe's testimony. If offenders 
are being treated unjustly, lets propose a bill to correct that 
issue. This bill purpose is to protect children from the control 
of adults who exploit and abuse. In short, we must move from a 
position where children are considered property to an position 
where they will be given a chance to grow up in a healthy environment.

For those who believe such measures are breaking up the family; 
cause trauma and pain to adults due to mandatory reportings; I 
must ask what about the pain of the chi Id —  the child who has few 
choices. Lets not place the burden on a child for the problems 
of his/her parents or us as adults. Lets not ask a child to make 
the choice between his/her father going to jail versus stopping 
the pain and trauma they feel.

Please keep the responsibi1ity for abuse in the hands of the 
perpretrator not the child. Lets ask them to be accour.table for 
their behavior as we do when someone runs a stop sign.

Finally, I have suggested Ms. Fabe view is narrow. I admit 
mine is just that. After 30 years in the Child Welfare Field, I

Member o f  the A laska Ne tw o rk  on  Domestic  V io lence  
and Se xu a l Assault



Representaive Mas Gruenber, Co-Chair 
February 8, 1985 

Page 2

am convienced of one thing, power means change. What power do 
children have.

Thank you for taking the time to deal with this issue and 
please know your concern for children is obvious.

Si ncerely,

rloyd H. Richmond 
Executive Director

F H R : s m s
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BILL SHEFFIELD, GOVERNOR

D EPT. O F  H EALTH  A N D  S O C IA L  S E R V IC E S POUCH H O I
JUNEAU. ALASKA 9 9 8 )1

OFFICE OF THE COMMISSIONER I
PHONE: 465-3030

April 2, 1985

Mr. A. Robert Hahn 
Mr. Richard Block 
Christian Science Committee 

on Publication for Alaska 

630 Oceanview Drive 

Anchorage, AK 99515

Dear Mr. Hahn and Mr. Block:

I have requested the Division of Family and Youth Services' staff to 
research and consider the suggested amendments to HB 88 which you had 

proposed to Representative Uehling, and to the House Health and Social 

Services Committee. We concur with your position regarding a change to 

the newly proposed AS 11.15.110, Endangering the Welfare of a Minor. 
Therefore, the Department will suggest to the Health and Social Services 

Committees that they add to AS 11.51.110(a)(2) a final sentence which 

states:

"There is no failure to provide necessary medical attention 
to a child if the child is provided treatment solely by 

spiritual means through prayer in accordance with the tenets 
and practices of a recognized church or religious denomination
by an accredited practitioner of the church or denomination."

However, as to your suggestion that there be a change in the definition 
of "child abuse or neglect" at AS 47.17 070(1), we believe that such a 
change would not be good public policy. AS 47.17.070 is a definition 

section which applies to a very limiter; portion of the statutes, 
specifically AS 47.17.010— 47.17.070. This chapter requires certain 
persons to report harm to children to public authorities, and requires 
the public officials to investigate e\ery report of harm. Nothing in
Chapter 17 requires any particular action by the public agency inves­
tigating the report, nor do these definitions serve for other parts of 

Title 47. To include an exemption for religious practitioners from the 
"child abuse and neglect" standards of Chapter 17 would insert undesir­
able ambiguity into the reporting statute.

RE: HB 88 Suggested Amendment by

Christian Science Committee
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In the interest of protecting all children by encouraging members of 

the public to report instances of harm, it is better that all reports 
be made and that a social worker investigate the reports. We believe 

that the protections provided to religious practitioners under 
AS 47.10.080(k) and AS 47.10.085 are adequate to protect practitioners 

in all circumstances of agency custody decisions and court decisions 

made under Title 47.

Chapter 17 of Title 47 should remain very clear and unambigious, to 

encourage the reporting of all suspected instances of harm to a child.

A lay person, or even one of the professionals required by law to 
report under this statute, should not be required to make a determina­
tion whether the suspected child abuse or neglect is instead somehow 

associated with a religious choice of the family. It is better that 
the report be made and that a professional investigate the circum­

stances.

I hope that upcr "urther consideration you will concur with our view­

point on this issue, but we remain willing to discuss it further if you 

wish. Thank you for your participation in the legislative process on 

this important issue.

cc: Rep. Max Gruenberg, Chair

Health, Education & Social Services Committee 

Rep. Rick Uehling 

Marsha Hubbard 
Ray Gillespie 
Gayle Horetski 
Frank Barthel

Sincerely

Depyjy Conmissioner 
for Social Services



CHRISTIAN SCIENCE COMMITTEE ON PUBLICATION 
FOR ALASKA

A. Robert Hahn ')■ ')<!) -  / o V ^
63<) Occamie** Dri*e y '  ' *

Anchorutt. AK y9515

MEMORANDUM

TO : Representative Rick Uchling d a t e : January 26, 1985

FRO M : A. Robert Hahn
Committee on Publication for Alaska

RE: House Bill 88

New section 11.51.110, ENDANGERING THE WELFARE OF A 
MINOR, essentially covers the same idea in (a)(2) —
"failing to provide the child with ... medical attention" 
as is covered in 11.51.120, CRIMINAL NONSUPPORT, which has 
a specific exemption in subsection (b) which states:

(b)...There is no failure to provide medical 
attention to a child if the child !j provided 
treatment solely by spiritual means through 
prayer in accordance with the tenets and 
practices of a recognized church or religious 
denomination by an accredited practitioner of the 
church or denomination.

This exemption is important to Christian Scientists 
as it protects their right to provide treatment by prayer 
for their children in lieu of medical treatment. It is 
important to recognize that Christian Science treatment 
through prayer is recognized by the Federal government, 
the legislatures of the states and the health insurance 
industry as a viable and effective alternative to treatment 
by medical means. We feel sure the Alaska legislature will 
wish to retain the right of individuals to treat their 
children through prayer as that same protection is accorded 
elsewhere in the Alaska Statutes. Attached is a suggested 
addition to the proposed new section 11.51.110 to accomplish 
this result.

In A.S. 47.17.070(1) it is also our position that 
in order to be consistent in maintaining the exemption 
granted in other sections of the code (see for example,
A.S. 47.10.0S0(k) and A.S. 47.lO.OS5) the language contained 
in uhe attached amendment should be included in that section.

Your assistance in securing these amendments is 
deeply appreciated.

A. Robert Hahn 
Committee on Publication 
for Alaska



There is no failure to provide medical attention 

to a child if the child j , rovided treatment 

solely by rpiritual means through prayer in 

accordance with the tenets and practices of a 

recognized church or religious denomination by 

an accredited practitioner of the church or 

denomination.
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47*17.070 Definitions. (a) In this chapter 

(1) ... etc ....

(b) a child is not subjected to neglect

or mental injury, solely by reason of a 

person related to anu responsible for 

the welfare of a child under the age of 

18 not providing medical attention to the 
child if the child is provided treatment 

by spiritual means through prayer in 

accordance with the tenets and practices 

of a recognized church or religious 

denomination by an accredicted practitioner 

of the church or denomination.



BILL SHEFFIELD, GOVERNOR

DEPT. OF HEALTH AND SO CIAL SERVICES TuS . alaska s b s d
PHONE: 465-3030OFFICE OF THECOMISStONeR DOCUMENT #85-47

February 20, 1985

The Honorable Niilo Koponen 
Co-Chairman

House Health, Education and 
Social Services Committee 
Pouch V

Jur.eau, AK 99811

Dear Representative Koponen:

The House HESS Committee has requested that the Division of Family arid 

Youth Services (DFYS) respond to questions rair i by individuals testi­
fying to the committee regarding HB 88, Sectior. 12.

DELINQUENCY AND CINA CASES

The committee was asked if the amended version of AS 47.10.081(c) (Sec. 
12 HB 88) would apply in child in need of aid cases (CINA). The pro­
posed amended version only changes the time period hence it would, as 
does the present law, apply both to delinquent cases and CINA cases. 

Both DFYS Regional Managers of social workers and Regional Administra­
tors of Youth Services have requested that change, in order to give 
their workers more time to properly evaluate and treat children in their 
custody.

PREDISPOSITION HEARING REPORT RFCOMMENDATION

Tie committee received several comments stating that the time period of 
two days as proposed in SEC. 12 does not allow an attorney sufficient 
time in a CINA case to advise and counsel their client. The Barrow 
office of Alaska Legal Service Corporation (ALSC) was contacted and they 

would accept a compromise of five days in the place of two working days, 
although they would prefer five working days. After discussions with 
field managers the department, agrees to support a "five day rule". 
Therefore the department requests that the wording of the proposed 
amended statute he changed to "five days-'1, rather than the "two working 
days" proposed in HB 88.

HISTORY AND RATIONALE

When Title 47.10 was substantially amended in 1977, a new section was 
added entitled 47.10.081, Predisposition hearing reports. Paragraph (c) 
of that section requires that predisposition reports prepared by DFYS 
workers will be available for distribution to the child, his parents, 
attorney, and Guardian Ad Litem not less than ten days before the 
disposition hearing.
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AS 47.10.08(c) v/as introduced at the recommendation of a specifically 
formed Children's and Family Code Task Force which had been formed by a 
joint effort of the legislative and executive branches of government to 
recommend modifications to Title 47. The Task Force recommended reports 
be available to parties three days prior to hearing. Prior to the
statutory change, disposition reports could be submitted by DFYS workers
as late as the actual hearing. During the legislative process, ten days 
was substituted for three days on the recommendation of the Public
Defender Agency.

In delinquency dispositions where there are 30 or fewer calendar days 
between adjudication and disposition, investigating probation officers 
may have fewer working days to complete their investigation and prepare 
the disposition report than the parties have to review the document 
prior to the court hearing. The current ten day requirement also 
eliminates any possibility of a practical effort to reduce the total 
time between adjudication and disposition for those children detained 
during that process.

In practice, the so-called "ten day rule" has resulted in lengthening
periods of detention because additional time is necessary to complete 
predisposition investigations and disposition hearings must, be post­
poned.

In CINA cases the serial workers must complete their investigation, 
assess the child's needs, and institute a treatment plan after taking 
custody of a child and before a disposition report can be submitted. In 
those areas of the state where the adjudication and disposition hearings 
are held together, the current "ten day rule' is a hardship on the 
social worker. Often the social worker will have 10-12 days to work on 
the case before the disposition report is due. This is an unrealistic 
time period to build a case, make a case plan, and provide services. As 
in delinquent proceedings, the legal community in some cases has as much 
time to review what the social worker has done and plans to do as the 
social worker has available to assist the child and prepare the disposi­
tion report prior to the disposition hearing.

There is no question that parties to a disposition hearing including a 
child's attorney must have prior access to our investigative reports. A 
full five days availability would be a reasonable time for parties to 
review our reports.

Thank you for the opportunity to respond to these questions.

Sincerely,

uohn R. Pugh 
Commissioner
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LEG ISLA TIVE  A FFA IR S  A G E N C Y

M E M O R A N D U M  March 28, 1985

SUBJECT: Sections 13 and 17 of CSHB 88 (HESS)
(3/27/85 draft)

TO: Representative Max Gruenberg
Co-Chairman, House Health,
Education and Social Services Committee

FROM: Edward H. Hein
Legislative Counsel

You have asked two questions about CSHB 88 (HESS). I 
address them in the order asked.

1. Is section 13 unconstitutional in that it allows seizure 
of pr* '"'‘ty without a search warrant-?

Sectiot. 1 3 requires photo processors who come across 
pornographic pictures of children to report that fact to the 
police and to provide police with copies of the pictures and 
any information they have about the origin of the pictures.

Article I, section 14 of the Alaska Constitution prohibits 
unreasonable searches and seizures of property by law en­
forcement agents. This protection extends only to sit­
uations in which the property owner has an actual, subjec­
tive expectation of privacy and one that societv is prepared 
to recognize as reasonable. Smith v. State, 510'P.2d 793,
797 (Alaska, 1973). There is no reasonable expectation of 
privacy in an object if the owner knowingly exposes the 
object to strangers. Ey providing in the statutes that 
photo processors must report and turnover to police evidence 
of child pornography, the public is put on notice that they 
cannot expect such photos to remain private. In addition, 
section 13 expresses society's view that such an expectation 
is unreasonable.

Without a reasonable expectation of privacy, a search is not 
unreasonable and the constitution-1 provision does not
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protect the property from search by law enforcement agents. 
Once police lawfully view evidence of a crime they are 
entitled to seize it without a warrant. Thus, the search 
and seizure provided for in section 13 is not unreasonable 
and does not violate the search and seizure provisions of 
the constitution.

I note that the second sentence of section 13 is somewhat 
ambiguous and may present some problems of interpretation. 
The sentence requires processors to provide police with 
"copies" of the pornography. It is not clear whether this 
means the processor must make duplicates prints for the 
police or whether the processor is to send negatives and 
prints to police and refuse to return any of it to the 
customer. It may avoid legal and practical problems to 
rephrase this sentence to require the processor to allow the 
police access to the photos and let the police decide 
whether they constitute evidence of a crime and whether they 
should be seized. The police presumably are better trained’ 
than processors to make this initial legal determination.

2. Does section 17 change Rules of Evidence 504 and 505?
(It states "a child's harm", not necessarily a child in the 
family of a husband/wife). Do we need a title change?

Section 17 amends AS 47.17.060 by changing the phrase 
"judicial proceeding" to "civil or criminal proceeding".
The Alaska Court of Appeals in State v. R. H. and Mitchell 
Wetherhorn, 683 P.2d 269 (1984)~ held that the phrase 
"judicial proceeding" in that statute refers only to child 
proteccion proceedings under AS 47.10.010. Therefore, the 
amendment in section 17 extends the applicability of 
AS 47.17.060 to additional proceedings, such as criminal 
prosecutions of sexual abusers that arise from reports 
submitted under the child abuse reporting statutes.
Extending the applicability of
AS 47.17.060 would change Evidence Rules 504 and 505 only if 
it changed the applicability of the physician- patient 
privilege or the husband-wife privileges as they are cur­
rently provided for in those court rules. I conclude that 
the amendment does change both Evidence Rules by further 
restricting the applicability of the privileges. Therefore, 
both a title change and the insertion of a new section in 
the bill explaining the changes is required.

The physician-patient privilege of Evidence Rule 504 is 
changed by section 17 because it would make the privilege
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inapplicable not only in child protection proceedings under 
AS 47.10.010, but also in other proceedings that might arise 
from those reports, such as a tort action brought by an 
abuse victim. The amendment of section 17 has no effect on 
the physician-patient privilege in criminal proceedings, 
since the privilege is already excluded in all criminal 
proceedings by subsection (d)(7) of Evidence Rule 504.

Evidence Rule 505 contains two husband-wife privileges, both 
of which are changed by the amendment of section 17. The 
amendment would further restrict the applicability of both 
the spousal immunity and the confidential marital communica­
tions privilege by expanding the coverage of AS 47.17.060 to 
criminal and civil proceedings other than child protection 
proceedings under
AS 47.10,010. Both husband-wife privileges may not be 
invoked in certain civil and criminal proceedings specified 
in subsection (a)(2) and (b)(2) of Evidence Rule 505. But 
section 17 would make the privileges inapplicable in civil 
and criminal cases not specified in the exceptions to the 
rule. Therefore, the amendment changes the evidence rule.

If you have any questions or comments, feel free to contact 
me at your convenience.

EHH:oj b 
J13/039



AMENDMENT #5

TO: House Bill 88 By: G ruenb e rg

Page 1, l ine 28, in s e r t  the  following sen tence ,  "T h e r e  is no fa ilu re to 

p rov id e  n e c e s s a r y  medical a t t en t ion  to a child if the  child is p rov id ed  

t rea tmen t  solely by  sp i r i tua l  means t h r o u gh  p r a y e r  in aco rdance  with the  

t e n e t s  and  p ra c t i c e s  of a r ecogn ized  chu r ch  or  re l ig ious denominat ion by 

an a c c r ed i t ed  p r a c t i t i o n e r  of the  c h u r c h  o r  denominat ion."



Christian Science suggested amendment;

47.17.020 add.

(e) This seccion does not require a religious healing practitioner 

lo report as neglect of a child the failure to provide medical attention 

to the child if the child is provided treatment by spiritual means 

through prayer in accordance with the tenets and practices of a 

recognized church or religious denomination by an accredited 

practitioner of the church or denomination.

(Received by Connie J. Sipe from Richard Block)



DEPT. O F  W EALTH AMD SO CIA L SER VICES

D IV IS IO N  OF FAMIL Y  AND YOUTHSER  VICES
April 12, 1985

POUCH H -05 '
JUNEAU. ALASKA 99311  
PHONE: (9 07 ) 465 -3170

BILL SHEFFIELD, GOVERNOR

The Honorable Max Gruenberg 

Alaska State House 

Pouch V
Juneau, AK 99811

Dear Representative Gruenberg:

This letter is to provide you information on the fiscal impact of 

amending AS 47.10.010(a)(2)(B) to change the standard for assuming 
custody in cases of mental injury. It is our understanding that you

will introduce an amendment removing language that requires the
Department to prove that a parent is unwilling to provide medical
treatment. Instead, your amendment will require the Department to

show that a parent, guardian or custodian has failed to provide 
treatment for a child suffering from mental injury.

Fiscal impact information provided you in a letter of April 8, 1985 was 
based on the inclusion of mental injury in AS 47.17 which would require 
mandatory reporting, investigation cud t.eatment, if warranted. That

information remains accurate should mandatory reporting of mental injury 
be added to HB 88. If, however, only AS 47.10.01(a)(2)(B) is amended, 
the fiscal impact would be less but would gradually increase over time 

as awareness increases in the reporting community.

Currently, the Department is rarely able to assume custody in cases of 

mental injury unless there is accompanying physical harm or neglect 
because it is extremely difficult to prove the unwillingness of
the parent to provide treatment. Once physical harm is proven the 

Department can assume custody because it does not have to show that the 
parent will in the future cease their abusive behavior towards the

child. The amendment is welcomed, as it will provide the Department the 
same standard as is used in physical ha' cases.

Because there will be no mandatory reporting, we estimate that fiscal 
impact would be 20 to 25b of the impact provided to you in my 'letter of 
April 8, 1985. It is estimated that thre.' additional journeyman level 
Social Workers will be needed to respond to increased intakes and to 
proviot ongoing services. As has been noted previously, considerable
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treatment resources would need to be provided to children who are 

diagnosed as being mentally abused. These osts for rY 86 would be as 
follows:

1. Psychological evaluations

2. psychological counseling

3. Substitute Care

A. Foster care 

(9 FTE's Q $19.24/day)

B. Institutional care 

(2 FTE's 0 $121.00/day)

The number of psychological evaluations '.nd the level of ongoing 
psychological counseling is expected to be higher than what is being 

prov\ded to other abuse and neglect clients as a result of behavioral 
impairment. Substitute care estimates are based on the level of 

out-of-home care now being provided to children in custody.

The total estimated cost for FY 86 is as ijilows:

1. Staff/support costs $ 165.0
2. Psychological services 45.4

3. Institutional care 94.7
4. Foster care ___62.j]

$ 367.0

Costs for succeeding years would, of course, reflect increases based on 
projections from actual cases in FY 86.

1 hope this information is helpful.

Sincerely,

Michael I.. Price 

Director

liLPtlp

cc: The Honorable Peter Go'll

Alaska State House

$ 9,400 

$36,000

$62,000

$94,716



BILL SHEFFIELD, GOVERNOR

DEPT. OF HEALTH AND SOCIAL SERVICES

OFFICE OF THE COMMISSIONER

April 19, 1985

The Honorable M. Mike Miller 
Chairman, Judiciary Committee 
Alaska State House 
Pouch V
Juneau, AK 99811

Dear Representative Millev':

This letter is in response to the Judiciary Committee's request that the 
Division of Family and Youth Services provide a definition for "child 

abuse or neglect" [AS 47.17.070(1)] for Committee Substitute for House 
Bill 88 and provide information on criminal history background checks 
for HB 308.

The definition presently in CS HB88 creates the problem that the 
reporter must determine if the physical harm to a child is 
nonaccidental. As a result, the reoorter, not the division or law 
enforcement, would have to investigate and make a determination as to 
the cfuse of the injury. Frequently child abuse involves a 
determination as to the nature of the injury, that is, v/as the injury 
the .'°;ult of an accident or was the injury deliberately inflicted. The 
division and law enforcement have the statutory authority and personnel 

to do investigative work. The division suggests that the language for 
the proposed statutoiy change in AS 47.17.070(1) be:

"[CHILD]" abuse [OR NEGLECT]" means physical injury [OR 
NEGLECT], sexual abuse, sexual exploitation, or mal -eatment 
of a child [UNDER THE AGE OF 18] by any person ’WHO IS 
RESPONSIBLE FOR THE CHILD'S WELFARE] under circumstar,,es that 
[WHICH] indicate that the child's health or welfare is harmed 
or threatened thereby;

The committee suggested that the statutory language should state, as the 
present statute does, that the harm was inflicted or caused by "a person 
who is responsible for the child's welfare". However, because the 
reporting statute in AS 47.17.020 has been amended in CS HB88 to reflect 
two causes of injury to children, injury caused by family members and 
injuries caused by non-family members. Presently the child protection 
statutes address the issue of abuse and neglect when it occurs within 
the family. The division becomes involved in family matters only when 
the family relationships break down. If a stranger or non-family member 
commits the abusive behavior towards a child, it is a law enforcement

POUCH H 01
JUNEAU, ALASKA 99811
PHONE: 465-3030 

DOCUMENT #85-132
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issue. A family can in most cases take care of their own problems. The 

family does not automatically need the division to intervene. The 
division could, if asked, offer advice and referral information.

With regard to criminal history background checks for persons in 
licensed facilities a copy of the Senate version, CS SB21, and the 
Department's position paper on that bill is enclosed for your 
information. The Senate bill was drafted with the assistance of the 
department. Under the provisions of the bill the department would 
perform a criminal history background check on all adults in home-sized 

facilities: family child care homes, child foster homes and adult foster 
homes. The department would also perform criminal history background 

checks on u l l  administrators and operators of adult residential care 
facilities, residential child care facilities and child care centers 
except members of a corporation if those board members do not 
participate regularly in the program. As explained to the committee, in 
general there are a number of facilities exempt from the licensing 
statute including, programs exempt under federal law, programs operating 
less than 24 hours a day and claiming the primarily educational 
exemption, care provided by a relative, and care provided for four or 
fewer children in a child care program that operates less than 24 hours 
a day.

I hope this information is useful to the committee.

Sincerely,

Connie J. Si'pe 
Deputy Commissioner

Enclosures

cc: All Members House 
Judiciary Committee
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DEPT. OF HEALTH AMD SOCIAL SERVICES

/
D IV IS ION  OF FAMIL Y AND YOUTH SERVICES

January 23, 1985

BILL SHEFFIELD, GOVERNOR

POUCH H-05
JUNEAU, ALASKA 99811 
PHONE: 1907) 465-3170

The Honorable Mike Miller
Alaska State House
House Judiciary
Room 112

P.O. Box V
Juneau, AK 99811

Dear Representative Miller:

Representative Clocksin and other members of the House Judiciary Commitee 
expressed an interest, at the November 21, 1985 House Judiciary hearing on 

HB 88 in receiving Division of Family and Youth Services responses to 
issues raised by Fairbanks citizens, via teleconference.

The following is a summary of issues presented, followed by our response:

A. Issues

1. 60% of reported child abuse and neglect cases are unsubstan­
tiated, therefore investigations needlessly disruot families.

2. The Department of Health and Soc\~.l Services through the Divi­
sion of Family and Youth Services has too much authority and 
abuses that authority.

3. The emergency custody statute should be amended to shorten the 
time that the Division has to notify parents after emergency 
custody has been assumed from twelve hours to six hours.

The group also requested the Division to provide statistics for the the 
percent of total substantiated reports received each year f nm  persons who 
are required to report.

B. Response

1. Abuse and neglect of children results in death to approximately 
2000 chi 1dt ̂,i annually nationwide. In Alaska children have died 
as a result of abuse and neglect but comprehensive data dot' not 
exist.

Alaska's child protection statutes are written, as are those of 
all fifty states, to mandate protection for children suspected

OG.F111LH
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to be victims of abuse as defined in the statute. Title 

47.10.010 sets out the circumstances under which a child may be 
considered a victim of abuse or neglect. All reports made to 
the Division which include elements described in statutes as 
constituting abuse or neglect must be investigated to ensure the 
child's safety. An agency bound with the responsibility of 
investigating reported cases can not predetermine before initi­
ating the investigation which referrals will be substantiated. 
Failure to protect children and agency liability for failure to 
respond to complaints are at issue.

By its very nature, the investigation process in child abuse 
cases is volatile, threatening to parents, and conducive to 

misunderstanding and ill will towards investigators. The 
initial investigation, particularly if emergency custody is 
necessary, is the point of intervention most lively to produce a 
feeling among parents that their rights are being disregarded, 
and result in complaints about agency or individual social 
worker practice or procedure. This is unavoidable, but must be 
minimumized through effective casework, training, appropriate 
agency policy, and monitoring of policy implementation.

DFYS policy emphasizes employment of a nonthreatening 
investigative apnroach, and stresses an explanation to parents 
of the reasons for intervention and the investigation and legal 
processes. While the reduction of parental stress and trauma 
are important agency goals which may contribute to future 
success in working with families, these goals must not be 
allowed to take precedence over the primary mandate of the 

agency - - protection of children. Reducing parental stress or 
anger is always important, since it enables the intervening 
social v/orker to more readily enlist parental cooperation. 
However, this is difficult to achieve during investigations and 
must remain secondary to the goal of protecting the child.

Appendix A provides statistics for the total number of reports 
received by the Division of Family and Youth Services in FY 83 
with a breakout of substantiated cases. This information was 
gathered manually in response to a request from the then Repre­
sentative, Mae Tischer. Unfortunately this data is unavailable 
for FY 84. However, since the Division request for funding of 
the data system was not approved last session the Division has 
initiated a manual count of cases substantitated by each region 
on a monthly bas~s. As Appendix A indicates, in FY 83 56% of 
all sexual abuse reports received were substantiated as were 46% 
of the physical abuse reports. Statistics for neglect cases are 
not unavailable. It should be noted that in Appendix A the 
category of unsubstantiated cases refers to "cases where the 
social worker believes that the incident occurred; however, the
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child v/as too young to have a provable case, there was insuffi­
cient evidence, or the child's safety was ensured. Therefore, 
in only 15% of the reported cases did the social worker believe 
that the evidence did not warrant the charge. It is also 
important to note that cases in the unconfirmed status are 

frequently re-reported.

Appendix B summarizes the intake for the Division of Family and 
Youth Services office in Fairbanks for the month of October 
1985. The report states that 118 of a total of 220 reports of 
abuse and neglect were substantiated. *

In FY 83 the Ombudsman received seven (7) complaints against the 
division alleging that the division inappropriately intervened 
in family affairs. Of the seven complaints filed alleging 
errors in emergency custody action the ombudsman found six (6) 
complaints to be unsubstantiated. Only one complaint was found 
to be justified; in that case the division did not assume 
custody in a situation which resulted in a child's death.

Appendix C is a report by David Jones entitled "Reliable and

Fictitious Accounts of Sexual Aubse in Children".

Action in response to complaints of abuse and neglect cannot be 
selective. Inaction can be lethal for children even though 
frequently disconcerting to parents.

2. The complaint that the division has too much authority and
abuses that authority is so general that a response is not 
possible. I vould welcome the opportunity to respond to speci­
fic situtaticns jf excessive authority and instances in which 

there is a perception that authority has been abused.

3. With regard to shortening the hours the division has to notify
thr parents in emergency custody situations the current statute
requires that parents be notified immediately, but no later than 
twelve hours after assumption of custody. Since it is division 
policy to notify parents as soon as possible, reducing the 
outside time limit would not significantly affect current 
practice, since the majority of parents are contacted imme­
diately after custody has been assumed. There will always be

The definition of unsubstantiated and unconfirmed were changed 
with the implementation of the manual court system. Unsubstan­
tiated reports in Appendix A are defined as unconfirmed in 
Appendix B. Unconfirmed on reorts Appendix A were renamed 
invalid on Appendix B.
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isolated instances where this is not possible, but practice is to heed the 
requirement to notify as soon as possible, not to wait for 12 hours prior 

to notice.

In regard to the request for aggregate statistics by reporter types,
unfortunately our data system does not collect information regarding the 
reporter. Division plans for a new system would have provided this
capability, but funding was not provided in FY 86, and the division will 
not be able to provide such data without an improved data system. The 
lack of an adequate automated management information system continues to 

limit the scope and quantity of division data.

The issues raised by VOCAL are representative of concerns that are being 
expressed nationally by various groups as child protective services have 

evolved from virtually no emphasis on child protection prior to the 1970's 
to the development nationally and in Alaska of effective systems for 
reporting and responding to child abuse and neglect situations.

It was not until the early 1960's that "the medical diagnosis" of child
abuse was recognized and advanced by C. Henry Kempe and his associates,
who introduced the "battered child syndrome" as a medical diagnosis for 
child maltreatment. As a result of this work all fifty states responded 
to protect children by passing mandatory reporting laws. In 1974 with the 
passage of the Federal Child Abuse and Neglect Prevention Act, protective 
services for children were nationally recognized as the primary function 

of government social services agencies. Previous to the passage of that 
act the majority of social services caseloads across the nation were 
comprised of families receiving Aide to Dependant Children. It is now 
widely recognized that child abuse is not directly t Aated to income.

In more recent years, improvements in services have been due in part to 
the increased focus on sexual abuse which has enhanced investigative 
procedures and increased public awareness of children suffering all forms 
of abuse and neglect. The public has responded to this information with 
increased reporting, and child protection agencies have responded with 
improved systems for initial intervention - the point at which the child 

victim is at greatest risk.

At this point in the evo’i ition of protection services to children we 
recognize that resources a1 i inadequate to minimize the trauma of inter­
vention to families. Alaska hopes ulMmately to follow the course of 
several states including New York and Oregon where they have been success­
ful in reducing the need for disrupting families by expanding pre-place­
ment preventive services. These services including intensive in- home 
services to families in crisis, have enabled those states to reduce the 
numbers and length of time that children are in out of home care and to 
strengthen families. Reduced caseloads are necessary to implement inten­

sive in-home services.
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Failure to provide adequate services to families after intervention is a 
serious problem; however, this problem will not be resolved by questioning 
whether or not we should intervene to protect children in the first place.

We need now to commit our resources to improving services to families once 
they are in the system, rather than to quest-:r whether or not protection 
of children is a defensible goal.

Sincerely,

Michiel L. Price 
Director

MLP:DAG:FB:pvp

Enclosures

cc: House Judiciary

Committee Members



< APPENDIX A

REPORTED PHYSICAL AND SEXUAL ABUSE CASES
FY 33

D e f in i t io n s

1, Substantiated:

2, Unsubstantiated:

3, Unconfirmed:

Cases where there was sufficient evidence 
to support a child in need of aid 
determination and/or criminal action;
Cases where the social worker believes 
that an incident occurred; however, the 
child was too young to have a provable 
case, there was insufficient evidence, or 
the child's safety was ensured;
Cases where there was insufficient 
evidence to determine the incident 
occurred*

Sexual Abuse

Region Substantiated Unsubstantiated Uncompi fmed Total
# 2 i i £

Southcentral 146 60S 56 232 41 172 243
Northern 42 342 57 472 23 19% 122
Northwestern 7 462 4 i n 4 272 15
Southeastern 68 722 19 202 7 32 94
Western 29 60S 15 312 4 92 48

Grand Total 292 562* 151 292* 79 152 522

* Substantiated and unsubstantiated reports total 85%.

Physical Abuse

Region Substantiated Unsubstantiated UnconJFirmed Total

4 % a 4 % *

Southcentral 149 552 89 332 33 122 271

Northern 36 252 38 612 21 142 145
Northwestern 5 422 7 582 -0- -0- 12
Southeastern 63 502 34 272 29 232 126
Western 13 652 6 30S 1 52 20

Grand Total 266 462* 224 392* 34 152 574

^Substantiated and unsubstantiated reports total 352.
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Document No. 84-45 

February 8, 1984

The Honorable Mae Tischcr 
Alaska State Legislature 
House o f Representative!*
Pouch V
Juneau, AK 99811
Dear Representative Tischcr:
During the review o f the Department before the Health, Education and 
Social Services Committee on january 20, 1984, you requested
Information regarding the number o f reported Incidents o f sexual abuse. 
Enclosed Is a chart breaking down the number o f physical and sexual 
abuse cases by Division o f Family and Youth Services' Regional offices.
Reported physical and sexual abuse cases are fu rther broken down to 
designate I f  the cases were substantiated (there was sufficient evidence 
to support a child in need o f aid determination and/or criminal action), 
unsubstantiated (the social worker believes that an Incident occurred; 
however, the child was too young to have a provable case, there was 
insufficient evidence, o r the child was protected adequately), and 
unconfirmed (there was insufficient evidence to determine the incident 
occurred). It should be noted 853 o f  the reported cases o f sexual or 
physical abuse proved upon Investigation to have actually occurred.
Should you wish any additional information, please feel freo to contact me.

Sincerely,

Robert London S. h , Ph .D . 
Commissioner

Enclosure
'A O  £LS/MLP/FH/pjb
l/V\

1/SUSPEN./Tischer/D§418



APPENDIX B '
MONTHLY INTAKE REPORT

Field Office:_______ n o r t h e r n  r e g i o n _______

I. Total Number of Reports: 1. 220 Month: Oc t o b e r  1985

8 .

II. Emergency Custody

1. A. Total numbor of children requiring emergency custody:

2. Number of fam ilies Involved: 12_________

16

3. 0. Caso P io f l le  of Children taken Into Emergency Custody

z.
Category

3 .
Number [ Ooen Case I Substantiated U n c o n f i r m e d 1 Invalid t Case Opened ■[PENDI

(A)
Physical Abuse 21 6 14 4 2 16 2

(A)
Neglect 64 16 33 29 5 35 3

(A)
Sexual Abuse 18 3 12 5 2 16 1

(B> -  
Runaway

11 1 11 U C 9
( 0
♦Other 106 0 48 2 1 10

9.
TOTALS

220 26 118 40 10 86 6

Age
Numuer or 5<;x E :hnic Open Physical

Abuse Neqlect
Sexual
Abuse Runaway

Other * " 
(Specify)Children M / Cau Blk Nat.Am. Other Case

0 * 2
1)

4
2)

3
3)

1
4) S) 6)

4
7) 8)

3
9)

2

10)

2

11) 12) 13) 14)

4. Example' of Injuries/neglect:  ̂ S t r a n g u la t io n
.

3 - 5 .

Examples of 1njt

. 3

jrles/ndg1<

2.

J C t

1 2.
-----

1
, -«• — _  ~ - ------ ---- -------

3
~  -  ■—  •

,  , ,

6 - 1 2 1 r i I



APPENDIX B *
MONTHLY INTAKE REPORT

‘ Month: Oc t o b e r  1985r 1 c i u wiii •

I. Total Number of

'luivj.nc.ivn n.

Reports:

IVki

I. 220
-

—■ *.r»

2. 3. A. . 5. STATUS i 6* t7-
.8.

Cateqory Number I Substantiated i Uncontirmed I Invalid I Case Opened I I/lUNUl.

(A)
Physical Abuse 21 6 14 4 2 16 2

(A)
Neglect 64 16 33 29 5 35 3

T*T ^
Sexual Abuse 18 3 12 5 2 16 1

(B) - 
Runaway

11 1 11 0 C 9

(CJ
*0ther 106 0 48 2 1 10

9.
TOTALS

220 26 118 40 10 86 6

I I .  Emergency Custody

1. A. Total numLor of children requiring emergency custody: 

2» Number of fami’ies Involved: 12_______

16

3. B. Caso Pi of11e of Children taken Into Emergency Custody

Age
Number of 3,;x E :hnic Open Physi ,-al 

Abuse
JSexual

Runaway
Other * 

(Speci fy)Children H E Cau Blk Nat.Am. Other Case Neq!ect Abuse

0 - 2
1)

4
2)

3

3)

1

A) 5) 6)

4
7) 8)

hJ
9)

2

10)

2

11) 12) 13) 1A )

A. Examples of injuries/neglect:  ̂ Strangulation

.

3 - 5

»• VMM .
Examples of Injt

3

irios/rlg1«

nL.

J C t

1
---

1
. v- t -  — - — -------

3

----- I
i. hm . - i■ i I

6 - 1 2
4 4 1 1 2 1 I 3

■

Examples of injuries/neglect

• - m *•

13 - 18
5 2 3 1 4 4 1 1 1 2

Examples of injuries/neglect

5. TOTALS
16 11 5 4 10 2 8 4 9 1 2

6. C. Parental Involvement

7. Number of cases in which parents wore interviewed at the time emergency custody was 

assumed: 8

2. Number of cases in which notice was given after emergency custody was assumed: 6

3. Reasons for not interviewing parents prior to assumption of custody:

a. Parents could not be located:  __

b. Parents were incapacitated: I

c. Social worker determined inappropriate: 2

1) Sexual abuse case: ____

2) Other: • 1

List reasons for oach of the "other" cases.

7. 0. Legal status after emergency custody hearing:



APPENDIX C

RELIABLE AND FICTITIOUS ACCOTTNTS 

OF SEXUAL ABUSE IN CHILDREN*

David P.H. Jones, MRC Psych. DCH 
Visiting Associate Professor of Child Psychiatry 

University of Colorado School of Medicine 
Clinical Director, C. Henry Kempe National Center

1205 Oneida Street 
Denver, CO 80220

Abstract of Data Presented 
at Seventh National Conference 

on Child Abuse and Neglect 
Chicago, Illinois, November 12, 1985

*This outline . s a portion of the paper to be published in 
the Journal of Irter-personal Violence. June, 1986, Issue 
#2, where further details, both of the relevant background 
literature as well as the process of validation, will be 
detailed. The author requests any who quote from this 
abstract to give appropriate recognition and to note that 
these are preliminary findings and not the final version of 
this work.



This study that I shall describe, originates from my 
work with the Denver Social Services Sexual Abuse Program, 
and the Kempe National Center for the Prevention and 
Treatment of Child Abuse and Neglect in Denver, Colorado.

False reports of child sexual abuse are generally 
considered to be uncommon and to represent only a small 
proportion^of any areas' cases. There has been recent 
concern, both within the media and professional literature, 
that perhaps many of the reports of sexual abuse which are 
classified as "unfounded" or "unsubstantiated" by local 
social services departments, may be false. The media has 
questioned whether there may be a "witch-hunt mentality" 
among the professionals who investigate these cases and 
therefore that there may be numerous maligned adults 
resulting from such allegations. Even if false reports are 
uncommon, they are a matter of serious concern, not only 
because of the potential false accusation, but also because 
of the wider distress that may be caused to other family 
members and eventually to the child his/herself.

The aim of this study was to find out how often reports 
are false (or fictitious), what are the characteristics of 
these fictitious accounts, and what implications can we draw 
from an examination of these cases?

I think we should move away from a dichotomy between 
"true" and "false", and attempt a more realistic assessment 
based upon degrees of probability that an event did or did 
not occur. After all, sexual abuse is a private crime 
usually involving two witnesses —  abused and abuser, and 
for very good reasons, both parties may not recall their 
behavior or experience.

Two samples were used for the purpose of answering 
these questions:

Sample 1 - All the car as reported to Denver 
Department of Social Services Sexual Abuse Team during 
1983. Total number 576.

Sample 2 - Fictitious cases of child sexual abuse 
seen at the Kempe National Center between 1983 and 1985. 
Total number 21 (out of several hundred cases seen).

Sample 1 - Denver Social Services Cases:

Of the 576 cases, 54% were "founded" and 46% 
"unfounded".
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TABLE 1

SAMPLE 1 - DENVER S.S. REPORTS

7

i NUMBER %

FOUNDED 309 53.65

UNFOUNDED 267 46.35

576 100

Table 2 provides a more detailed breakdown of the 
cases seen.

TABLE 2

TYPE OF ACCOUNT NO. %

RELIABLE 284 49.31

RECANTATIONS 25 4.34

INSUFFICIENT EVIDENCE 126 21.88

APPROPRIATE CONCERN 96 16.*,7

FICTITIOUS:

BY ADULT 36 6.25

• BY CHILD 9 1.56

576 100

Thus, 54% of tue reports were reliable ones.
Nearly 22% were unable to be explored any further because 
insufficient evidence was available to the abuse team and no 
further decision could be made. Nearly 17% of all the 
reports were made by adults who, either upon their own 
initiative, or because a counselor or doctor had required 
them to make a report, wer 'appropriately concerned'about 
the possibility of sexual abuse but, when the matter was 
investigated, they were satisfied with the conclusions of 
the sex abuse team and were not, in any sense, falsely 
creating an allegation, but merely following up on their 
feeling of concern. These cases were quite distinct from
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the fictitious accounts.

Reports were made by adults and/or their children 
and were broken down into two groups in this sample. 6.25% 
of the total number of reports were fictitiously made by an 
adult, and 1.56% fictitiously generated by a child. Thus, a 
total of 7.81% of the reports made in Denver in 1933, were 
fictitiously generated.

Full case detail was not always available on these 
cases, however, the crude distinction between whether the 
adult or child was the prime originator of the allegation 
was not always apparent. In fact, several accounts existed 
where both parent and child had fused their allegations.
Some, themes did emerge from an examination of these cases:

Child generated fictitious allegations were 
made by female teenagers, between ages of 
12— 17, who all were suffering from 
symptoms suggestive of a Post-Traumatic 
Stress Disorder, based upon prior, 
documented sexual victimization in earlier 
years.

Two adults involved suffered from major 
psychoses —  one with hypomania, and the 
second with a paranoid psychosis.

Some of the adults were involved in bitter 
custody or visitation disputes with their 
estranged spouse and the allegations had 
arisen in this context.

When adults were either behind the allega­
tion, or had fused in their fictitious 
allegation with their children, they 
commonly had been victims of sexual abuse 
themselves, when they were children, and 
had significant residual psychological 
after effects of this experience. Some had 
sufficient symptoms to be considered to 
have an extended, delayed traumatic 
neurosis.

Sample 2 - The Kempe Center Series:

This provided an opportunity to examine the 
characteristics of a series of fictitious accounts of sexual 
abuse in greater detail.

Sample 2 consisted of 17 female and 4 male 
children, between the ages of 1.5 and 10 years —  Table 3.



TABLE 3

SAMPLE 2 - KEMPE CENTER

17 FEMALE 1.5 - 9 YRS.

4 MALE 5 - 10 YRS.

4

The cases seen were categorized as follows:

Table 4 

NO.

Child 5

Parent 9

Mixed 7

Total 21

The child accounts (5 children) were female children, 
between the ages of 3 and 9, all of whom delivered their 
account of sexual abuse with a lack of attendant emotion 
when they talked about the abusive experience. Furthermore, 
their accounts lacked a history of any threats or coercive 
elements. Four of the children had, themselves, been prior 
victims of sexual abuse (well documented), and were 
suffering from symptoms of post-traumatic stress disorder 
(with recollection experiences and significant anxiety 
symptoms). One of the childrens' parents was involved in a 
custody dispute.

The ac'-ult accounts (9) were brought by women, on behalf 
of 2 male and 7 female children, between the ages of 1-6 
years. Seven of the adults were parents, bringing false 
allegations on behalf of their children, and 2 of the adults 
were professionals. In 6 of the 9 cases a custody or 
visitation dispute was in process. Six of the 9 adults 
were, themselves, prior victims of sexual abuse with 
significant residual, psychological symptoms again 
suggestive of an unresolved post-traumatic neurosis. The 
majority of the children (7), did not provide any history 
that they were sexually abused and, in fact, believeably 
stated that they had not been.

Seven cases consisted of mixed, or fused accounts, and 
all these were between mother and child involving 2 male and 
5 female children, between the ages of 4-10 years. All 
these cases involved a custody or visitation dispute. An 
abnormal symbiotic or enmeshed relationship existed between
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mother and child, with marked role reversal on the child's 
part. Similiarly to the fictitious childrens' accounts, the 
child's allegations lacked emotion and did not have the 
element of threat or coercion present. Again, 5 of the 
adults were prior victims of sex abuse in their own 
childhood with, again, significant residual after-effects.

Implications:

1. Fictitious accounts of child sexual abuse are 
not common, but do occur and involve childrei ,c all ages 
and both sexes.

2. The ability to spot such cases means that the 
evaluator has to entertain the possibility that fictitious 
cases can occur.

3. The diagnosis depends upon the early 
interviews with the child and parent, and then upon a search 
for a possible mechanism to explain a fictitious generation 
for the report. This search should include both the family 
situation and dynamics, as well as the presence or absence 
of the post-traumatic stress disorder in children and 
parents. The presence of any of the features which did occur 
in the 21 cases described above should not be taken to mean 
that the report is false, but should be regarded as a red 
flag to the evaluator. The reason for saying this is that 
there are many accounts which are known to be reliably made, 
where some of these features exist.

4. Features of the child's account which proved 
helpful were the absence of emotion, and of threats or 
coercive features when the abuse was being described.

5. An enmeshed and symbiotic mother/child 
relationship was present in all the mixed or fused accounts.

6. Although all the fused accounts were made 
within the context of custody or visitation disputes, a 
separate study of custody disputes containing child sex 
abuse allegations by this author, indicates only in a 
minority of such cases does the account of sexual abuse 
appear to be a fictitious one.

7. All those who made fictitious accounts 
required major psychological help, whether they were adults 
or children.

8. There are implications for the availability 
for child developmental specialists (therapists, child 
psychiatrists, or child psychologists) who need to be 
involved in the initial investigative procedures, at least 
in selected cases, at the time of intake to local social 
services departments in order to be able to help with these
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difficult diagnostic decisions. It is probable that there 
will always be a series of cases about whom insufficient 
evidence exists; however, the aim should be to reduce the 
number of cases about whom uncertainty exists.



1 MEMORANDUM' State of Alaska
« •#' 'i " * • • j,r_
to: Representative Don Clocksin date- April 12, 1985

P i l e  n o :

T E L E P H O N E  N O :

conn,FR0M- Dana Pabe subject.- SB- 243 f-S'

Public Defender

Thank you for soliciting my comments on SB 243 which addressee 
a number of different aspects of the important issue of child 
protection. Following is an analysis of the sections of the
bill Which could cause some problems.

Seotion 2, Endangering the Welfare of a Minor in the Second Degree

This section creates a new criminal offense. It will be a Claes A 
misdemeanor/ punishable by one year, to expose' a child under the 
age of 13 to circumstances creating a substantial risk of physical 
injury or sexual abUHe. Of particular concern is that the parent 
or caregiver need act only with criminal negligence in exposing 
a child to the risk of harm.]/

Thia section could have broad application to parents and care­
givers who accidentally allow their children to be hurt. If a 
caregiver negligently allows a child to crawl into a cabinet 
which contains toxic cleaning chemicals or get too close to 
a wood stove, that behavior may become subject to criminal prose­
cution. Similarly, if a parent should negligently allow a child 
to be oared for by an abuser, failing to perotiive the risk to
the child, that parent will be criminally liable just as the abuser
is.

It is my opinion that the current statute is adequate. If, as a 
policy matter, the House feels that it is necessary to delineate 
an offense other than the current crime of intentionally exposing 
a child to the risk of physical injury, I have two suggestions. 
First, the state of mind required should be recklessness rather 
than negligence. A person acts recklessly if that person is aware 
of a risk and consciously disregards it. Second, the statute 
should apply only to exposing the child to actual injury or abuse 
rather than a risk of injury. There are many situations Where a 
home accident is narrowly averted. A parent who sees a child 
about to drink household cleaner and is able to get the bottle of 
cleaner away from the child in time, may have exposed the child 
to a "substantial risk of injury" but not actual injury, clearly, 
a parent or caregiver should not be punished for accidents which 
were able to be avoided.

17 A person is criminally negligent when he or she fails 
to perceive a substantial risk and such failure is a gross 
deviation from the standard of care a reasonable person would 
observe.

Q2O01A(R«v. 10(78) ~ . . .  - -
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The following change in language for this section would incorporate 
these suggestions.

Section 11.51.110, Endangering the Welfare of a 
Minor in the Second Degree

(a) a person commits the crime of endangering the 
welfare of a minor in the second degree if/ being 
entrusted with the care of a child under 13 years 
of age/ the person recklessly

(.1) exposes the child to sexual abuse; or

(2) exposes the child to physical injury by
failing to provide the child with necessary 
food/ care, clothing/ shelter, or medical 
attention.

Section 10,

This section expands to 24 hours the time given the Department to 
file a petition with the court after assuming emergency custody of 
a child. Given the broadened circumstances under which emergency 
custody of a child can be assumed under Section 9 the need for 
the ''ourt to quickly decide the propriety of the social worker’s 
action is enhanced. Since the court now has 48 hours within which
to schedule a hearing once it receives a petition/ the Legislature
may wish to look at the possibility of shortening that time. 
Furthermore/ it is our experience in the Anchorage Public Defender 
offioe as appointed counsel for the parents that we do not usually 
receive notice of the initial hearing at which probable cause for 
the emergency custody is established. Thus/ the parent must stand 
before the court unrepresented during this hearing. Given these 
concerns, the committee may wish to consider requiring appointed 
counsel to be called to appear at the initial hearing to establish 
probable cause.'

Section 11,

This section expands the definition of "sexual abuse", permitting 
the State to remove a child from the home of his or her parents. 
Conduct Which constitutes a criminal sexual offense against 
a child under AS 11. is appropriately contained within this section. 
Unfortunately, this section expands the definition of "sexual abuse" 
to include touching of a child's genitals, thighs, buttocks, or 
groin, or the child's touching those areas of the parent or 
another.



r  - f , .
Representative Don Clocksin 3 April 12, 1985

Although this section attempts to exclude "reasonable touching" 
for "normal" caregiver responsibilities, it cannot possibly contem­
plate every type of beneficial touching which might occur. The 
criminal statutes on sexual abuse contained in Title 11 would 
appear to adequately cover harmful touches. Disallowing all 
touching except for normal touching is like declaring illegal 
all driving except for 9afe driving. This overly broad method 
of prohibiting all conduct except for normal conduct 1b con­
fusing and will allow social workers who may have only limited 
training to determine what is normal and reasonable conduct for 
parents,

if there is some specific type of touching which the Legislature 
feels that the criminal statutes do not cover but should be 
grounds for removing a child from a home, that type of touching 
should be specifically defined. Given the broad scope of the 
criminal statutes, I am unsure as to what conduct this section 
is aimed at covering. I would suggest eliminating subsection 
^3)(B) in its entirety.

These are my chief concerns with the bill. I appreciate your 
requesting my input. Please feel free to 'contact me if I can 
provide any other information.

DF:cms
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CSHB 88 (Judiciary), Relating to the protection of children 

SECTION-BY-SECTION ANALYSIS

Sections 1 and 2
Under AS 11.61.125, enacted in 1983, it is a class C felony offense 

to bring child pornography (visual depictions of children engaged in sex 
acts) into the state for sale or distribution. The law also prohibits 
possession or publication of such material with intent to sell it. As 
presently written, however, AS 11.61.125 does not explicitly prohibit 
the sale of child pornography. Section 1 strengthens existing lav;, by 
explicitly prohibiting sale, and further, prohibits sale and distribution 
whether or not for cortmercial consideration.

Section 3
AS 12.10.020(c), enacted in 1983, extended the general five-year 

statute of limitations for sex crimes against children. Under certain 
circumstances, a crime of this nature can be prosecuted up to 10 years 
after it was committed. This extension was adopted because, under the 
prior law, the five-year limitation period often expired before the 
child victim became old enough to report the assault. This was espe­
cially true when the victim was a very young child. Section 3 of this 
bill amends the language of AS 12.10.020 to include prostitution related 
offenses among those offenses to which the extension applies. The 
amended language also includes offenses committed under sections of the 
criminal, code that were repealed when the laws _lating to sexual 
offenses against children were revised in 1983.

Section 4
AS 12.45.045, which limits the introduction in a sexual assault 

trail of evidence of the victim's previous sexual conduct, was adopted 
in 1978 as part of the new criminal code. Virtually all states have 
adopted some version f such a "rape shield" statute. The statute is 
designed to protect the sexual assault victim from unwarranted invasion 
into her private life. As originally adopted in the new criminal code, 
serious sexual offenses against children were included in the general 
sexual assault statutes. The protections included in AS 12.45.045 thus 
applied in child abuse cases as well as adult rape cases.

In 1983 the criminal laws regarding sexual offenses against chil­
dren were revised; most sexual offenses against children are now called 
"sexual abuse of a minor" in one of four degrees. Unfortunately, the 
language of AS 12.45.045 was not altered to reflect the new designation 
for sexual crimes against children. Section 4 of this bill amends the 
statute to make it clear that the protections accorded to adult victims 
of a sexual assault apply to child victims as well.

Section 5
Under AS 47.10.081, before a juvenile court may "dispose of" 

(sentence) a delinquent minor, all. parties must receive a predisposition 
report. This report is prepared by a DFYS worker. Section 5 amends 
AS 47.10.081(c) to provide that the report must be provided to all 
parties six (rather than 10) working days before the hearing.



The present 10-clay requirement presents considerable practical 
problems, and often requires a delay in the disposition proceedings. In 
delinquency dispositions where there are 30 or less calendar days 
between adjudication and disposition, investigating probation officers 
may have fewer working days to complete their investigation and prepare 
the disposition report than the parties have to review the document 
prior to court. The ten day requirement also eliminates any possibility 
of a practical, effort to reduce the total time between adjudication and 
disposition for those children detailed during that process. The 
present "10-day rule" has resulted in lengthening peiiod of detention 
because additional tiine is necessary to complete predisposition inves­
tigations and disposition hearings must be postponed.

Section 6
This section would change the standard for assuming emergency 

custody in neglect cases to conform to the same standard used in abuse 
cases. It would thus allow earlier emergency intervention to protect 
neglected children. It would also allow assumption of custody of 
neglected children who need immediate medical attention rather than 
requiring that their life be endangered before emergency custody can be 
assumed.

Section 7
Section 7 allows DFYS discretion in filing petitions when emergency 

custody has been assumed in situations that do not require continued 
protective custody or DFYS involvement. These instances constitute a 
small percentage of the emergency custody cases, and involve situations 
in which a primar or temporary caretaker has allowed the child to 
wander off and the child is discovered by parties who do not know the 
family. Under current law, in order to provide temporary shelter for 
the child until parents are located, DFYS must assume emergency custody.
A request to dismiss is often filed with the petition in these situations, 
and the petition is filed only because the present statute appears to 
require it. This section eliminates the need for this unnecessary 
paperwork.

Section 7 also allows DFYS up to 24 hours to file its petition 
papers with the court. Notice to the parents must still occur within 12 
hours, as provided in the current statute. DFYS workers often find it 
nearly impossible to prepare and file the court papers within the ame 
12 hour period —  immediately after assuming emergency custody —  ..uen 
the worker must also find placement for the child, get medical attention 
for the child if needed, transport the child from a remote village to a 
location with placement, search for unavailable parents, and, of course, 
respond to other emergencies affecting other children.

Section 8
Section 8 defines the term "sexual abuse" for purposes of civil 

child in need of aid (CINA) proceedings under AS 47.

Sexual abuse literature often references the sexualized grooming 
process by which sexually abusive parents prepare children for their use 
for sexual purpose. The definition proposed in this legislation allows 
the child protective system to back up the child when the child says

2



"no" to the grooming conduct. This alla/s the child to enlist the aid 
of the child protective system to stop the sexual abuse before it 
becomes more serious and more damaging to the child or his or her 
family.

It is necessary to define the term "sexual abuse" to prevent legal 
attacks on the child protection statute [AS 47.10.010(a)(2)(d)] as void 
for vagueness. Because there is room for debate as to exactly what 
sexual abuse means, a court may not permit CINA cases to be brought 
under any facts other than conduct which constitutes a crime. While on 
its face this might seem to be acceptable, the following example is 
offered to highlight the harm which can arise in na. - jwing Child in Need 
of Aid jurisdiction to only "criminal" conduct.

An intoxicated father strokes the upper inner-thigh of his 
10-year-old daughter repeatedly while making highly sexualized 
camvants to her. The child reports that she feels the contact was 
sexual, that she feels used sexually, demeaned, and expresses all 
the same fears and emotions of a sexually abused chile. The child 
also reports extreme fear that the next step will be that her 
father will attempt intercourse with her. The child's father 
denies any sexual intent.

Under these facts, the State cannot prosecute the father. The 
child protection system, however, approaches cases solely from the 
perspective of child protection (i.e., not punishment). The circum­
stances described above cause harm to the child which is qualitatively 
the same as if actual intercourse had occurred (qualitatively one might 
predict that the consequences might be less harmful to the child in this 
case). The State has and will spend tens of thousands of dollars 
funding programs to tell children that they have a right to say "no" to 
adults initiating sexual contact with them. Limiting CINA jurisdiction 
only to those instances which can be prosecuted as a crime means that if 
a chi.ld says "no" to highly sexualized parent-child conduct which falls 
short of a crime, the child's protection system will not back him or her 
up. The child in the above example must wait until the sexual abuse 
progresses to the level of severity which warrants incarceration of her 
father. A vote against the inclusive language of this definition is a 
vote against early detection and prevention.

Reasonable perception of the child should be considered by the 
court. The reasonable perceptions of the child are critical to the 
determination of child in need of aid jurisdiction on the grounds of 
sexual abuse. Because the child protection statutes are designed to 
protect children from the mental and emotional harm which results from 
sexual contact between a parent and a child, the child's perception that 
he or she is being used sexually is highly relevant to determining 
whether sexual abuse has occurred. In the above example, it really does 
not matter if the father intended the conduct to be sexual or sexually 
gratifying. What is important for child protective purposes is that the 
child is being harmed because she reasonably perceives that her father's 
contact with her is sexual. Because her perception is reasonable, it 
should be considered by the court in arriving at its decision. If the 
child reasonably perceives the contact is sexual, the child

3



protective system ought to be able to step in to insist that the harmful 
conduct stop.

Section 9
AS 47.17.010 is a statement of legislative intent that protective 

services should be provided to child victims of abuse and neglect to 
prevent further harm to the child, enhance the general well-being of 
children, and preserve family life. Section 9 clarifies that family 
life should be preserved whenever it is in the best interests of the 
child to do so.

Section 10
This section revises and expands existing law requiring persons in 

certain professions to report to DFYS suspected abuse of a child by a 
parent or other caretaker. Under existing lav;, a significant number of 
persons who regularly have access to information that a child has 
suffered harm as the result of abuse or neglect by a caretaker are not 
j.equired to report that information. The revised statute focuses upon 
those Individuals who regularly have contact with a ch.*Id, or a child's 
family, and are therefore in a position to gain knowledge of child abuse 
and neglect. These changes are needed to insure that all children 
abused or neglected by caretakers corne to the attention of DFYS.

Section 11
Section 11 requires film processors to report suspected cases of 

child pornography to law enforcement authorities for investigation and 
provide the authorities with copies of the material. Several other 
states have such a requirement. On at least one occasion in the past, 
an Alaska man who photographed a young child engaged in sex acts with 
him was apprehended as a result of a similar reporting requirement in 
another state. A person who knowingly fails to make a report as 
required in this section is guilty of a class B misdemeanor under 
AS 47.17.068 (see sec. 18 below).

Section 12
Section 18 contains a conforming amendment per the clarified 

definition of abuse in section 6.

Section 13
This-:section contains a conforming amendment extending existing "B" 

misdemeanor penalties for failure to report suspected child abuse, as 
explained above regarding section 11.

Section 14
Section 14 of this bill provides broad authority to the stâ  e to 

enjoin or limit persons who endanger children in the ways specified from 
having contact with children. While there may be corrmon law authority 
for this view, statutory confirmation of this authority removes one 
issue frcm possible litigation in cases where the attorney general 
chooses to bring an action to enjoin or limit a person frcm contact with 
children. This addresses the problem of no regulation of day care 
providers who care for less than five children, without burdening the 
public with regulation of all day care providers.

4



Section 15
Existing law requires "practitioners of the healing arts" to report 

suspected child abuse or neglect. This section expands the definition 
of this term to include dental hygi'̂ .ists, nurse practitioners, physi­
cian's assistants, and psychological associates. Although these health 
care professionals are considered included in the current definition, 
this amendment clears up any possible uncertainty by specifically 
referring to persons who hold these positions.

Section 16
This section clarifies the definition of sexual exploitation in 

AS 47.17 (reporting stfitute).

Section 17
This section adds new definitions related to the expanded classes 

of persons who must report child abuse. All references to "volunteers" 
were removed by the subcommittee.

Sections 18 and 19
Section 18 amends AS 47.35.070(a) to bring this statute into 

conformity with the criminal code by making violations of child care 
licensing statutes and regulations a class B misdemeanor. Section 19 
adds language that gives statutory authority to the Department of Health 
and Social Services to establish a system of civil enforcement (including 
the levy of up to $200 daily in civil penalties) for violations of its 
licensing statutes and regulations.

This authority will provide the department v/ith a valuable regu­
latory tool. Presently, the department has only two choices with 
respect to licensees who violate statutes and regulations. The depart­
ment can either revoke the license or do nothing. While the department 
can require the licensee to establish a plan of correction for vio­
lations, its only lever to enforce this requirement is the authority to 
revoke the lie je. If a system of civil penalties existed, the depart­
ment would have the additional tool of fining licensees for minor 
violations of regulations and statutes. The new language makes it clear 
that imposition of a civil penalty would not preclude criminal 
prosecution in appropriate circumstances.

5
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POSITION PAPER 

COMMITTEE SUBSTITUTE FOR HOUSE BILL NO. 88

For an Act entitled: "An Act relating to the protection of children and family
members and providing for an effective date".

I. GROWTH IN CHILD ABUSE AND NEGLECT

A September, 1984, report to Governor Sheffield on child abuse and neglect in 
Alaska stated that reports of child abuse and neglect increased 219% in the six 
year period, FY 78 to FY 83.

Physical abuse (26% of the total reports) increased 186%.

Sexual abuse (11% of the total reports) increased 272%.

Neglect (63% of the total reports) increased 219%.

A comprehensive approach to enhancing the state's ability to protect children 
who have been abused and neglected was formulated last fal' by the department. 
Improved laws and resources have beon proposed to provio,? effective state 
intervention in cases of child abuse or neglect. Proposals adoress criticisms 

in legislative audits and Ombudsman's reports. Tnese audits rind reports have 
recommended practical changes to Alaska statutes, additional resources, greater 
efficiency in use of resources, and the need for a more responsive management 
information system.

II. IMPROVED LAWS

Committee Substitute for HB 88 was the result of extensive reviews and proposals 
by the executive and legislative branches of government. Major components of 
the Bill will•

strengthen existing pornography laws by prohibiting selling or 

distribution of child pornography and by requiring film processors to 
report suspected cases of child pornography;

improve the law, as it applies to a child sexual assault victim, 
through a "rape shield" whereby the child is protected from 
unwarranted i; yasior? into her/his private life;

allow assumption of emergency custody of grossly neglected children 
who need immediate medical attention rather than requiring that their 
life be endangered before emergency custody can be assumed;

expand the classification of persons required under the law to report 
suspected child abuse or neglect;

■authorize the state to enjoin dangerous persons from child contact; 
and

authorize a system of civil fines to enhance enforcement of the child 
care licensing law.
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The department understands that there will be interim work on the sections 
deleted from HB 88 and will be pleased to work with the intervm conmittee to 
improve child protection laws.

III. CHILU PROTECTION RESOURCES

Practical and important improvements to the State's civil and criminal laws are 

needed but will not alone meet the challenge of ensuring adequate protective 
services for children in Alaska. Both the child protection staff increments 
originally contained in the Division of Family and Youth Services FY 86 

operating budget and the management information system for the division 
contained in the capital budget must be fully funded to adequately a. Iress the 
problem.

A. Child Protection Staff Increments

The division is understaffed to a degree which limits services to a 
level little greater than crisis response and may be inadequate to 
achieve minimally accepted child protection.

In the September, 1984 report on child abuse and neglect during the 
six year period FY 78 to FY 83, caseloads in child protection 
increased by 122% and total caseload increased by 173%. %
During the period from January, 1980 to August, 1984, there was a 70% 
increase in the number of licensed facilities.

Dramatic growth and demar.u in the six year period was met with a 6% 
increase in clerical support, a 23% increase in licensing staff, and a 
.22% increase in social work staff.

At the end of FY 83, 35 social workers alone were needed to meet a 
caseload standard of 50 cases per worker. The report for FY 84, shows 
the need for an additional 9 social workers.

The average caseload per social worker for FY 84 was 80 cases per 
worker. The state standard is 50 cases per worker and the national 
standard is 25 cases per worker.

35 positions were included in the division's operating budget proposal 
for FY 86: 15 full-time social work positions, 3 1-time licensing 
positions, and 17 full-time equivalent administrative and clerical 
support positions, the most cost-effective staffing pattern to provide 
direct service, supervision, and clerical support.

B. Management Information System

Positions requested were predicated on having a Management Information 
System. Only those positions that are fully justified by FY 83 
statistics are requested, because the Management Information System 
(3YSMIS) contained in the FY 86 capital budget will automate some 
worker responsibilities, Improving staff and management efficiency.
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SYSMIS will enable the division to maximize federal claims. The 

additional federal revenues are estimated to result in the system 
paying for itself within 2.9 years.

SYSMIS will enable the division to more adequately respond to needs 
for protective services and to track service outcomes and impacts. It 
should increase social work efficiency and provide better management 
information for administrative decisions.

The division is also undertaking a case management study to 
provide a classification for prioritizing work. It will make 

line workers decision making mora consistent, as well as more 
in line with the agency's policies. It will ensure that plans 
are well thought out to impact positively the outcome of a 

case. Workload information will enable the division to better 
assess client need and risk levels and to more efficiently 
deploy resources.

The Management Information System (SYSMIS) integrates the 
case management system. It uses classification, case 
planning, and workload information to maintain accountability 
and provide sound data for planning, development., and 
evaluation.

A serious response to the problems of child abuse and neglect requires 
not only improvements in the law, but full authorization of adequate 
staff resources and full funding for the Management Information System 
to enable the department to more effectively respond to reports of harm 
and to break the destiuctive cycle of child abuse and neglect.

RECOMMENDED:

Michcfel L. Price, Dirrector
Division of Family

and Youth Services 

DATE: C L f v J l  9 6  / £ K T ~

APPROVED:

DATE:
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ANALYSIS

CSHB NO. 88

FISCAL NOTE

PAGE 2

A. Assumptions

This legislation results in changes in the civil child protection 

laws. As a result, there is a potential for increased service 
demands on division social workers. Presently, the extent and 

magnitude of these impacts are undefinable because caseload 
impacts cannot be precisely quantified. This problem will be 
alleviated when DFYS' Management Information System (MIS) is in 

place.

The Governor has repeatedly emphasized a top priority of his 

administration is the need to address child abuse and neglect. 
First the Governor clearly stated in his budget that the major 
need, to effectively respond to the existing dramatically growing 

reports of harm to children, was additional resources. The child 
protection increments requested in the Governor's FY 86 operating 
budget and the $850.0 in the capital budget for the needed 
Management Information System was based on 1983 case statistics 

which documented need at that time. These increments did not 
take into ^consideration any statutory changes. The requested 
resources were necessary to provide adequate levels of services 
in order to investigate reports of child abuse and neglect, to 
provide family supportive services, and to enhance program 
management. Secondly, the Governor developed a comprehensive 

bill (HB 88) requesting statutory improvements in order to give 
children greater protection against abuse and neglect.

Full funding of the Governor's FY 86 increments has been assumed 
when previously analyzing fiscal impacts of HB 88 and CS HB 88. 
However, the Department has been informed that both the Senate 
and House budgets have deleted the Governor's requested 
increments and that the increments would be addressed as fiscal 
notes attendant to the child protection bills. Passage of this 
bill would result in some statutory refinements, however the 
major need to effectively respond to the increasing reports of 
harm to children is additional resources. Since the House has 
chosen to relate the child protection increments requested in the 

Governor's FY 86 operating budget to this bill, this fiscal 

note has been prepared.



CSHB NO. 88

FISCAL NOTE

DAGE 3

Program Summary

The following new positions are required:

Title Location
- Social Worker III Kenai
- Community Care Licensing Spec. I Anchorage
- Admin. Assistant III Anchorage
- Accounting Clerk III Anchorage
- Social Worker IV Anchorage
- Social Worker I Anchorage
- Clerk Typist III PPT Valdez
- Clerk Typist III PPT Copper Center
- Clerk Typist III PPT Unalaska
- Clerk Typist III PPT Wasilla
- Clerk Typist III PPT Cordova
- Clerk Typist III PPT Dillingham
- Social Worker III Anchorage
- Social Worker III Homer
- Clerk Typist III Anchorage
- Clerk Typist III Homer
-  " Admin. Assistant III Fairbanks
- Accounting Clerk III Fairbanks
- Clerk Typist III Delta
- Clerk Typist III Barrow
- Social Worker III Fairbanks
- Social Worker III Del ta
- Clerk Typist III Fairbanks
- Clerk Typist III Galena
- social Worker III Galena
- Social Services Assoc. Ill Nenana
- Clerk Typist III PPT Ft. Yukon
- Social Worker IV Juneau
- Social Worker III Ketchikan
- Clerk Typist III Ketchikan
- Admin. Assistant I Ketchikan
- Social Worker III Juneau
- Community Care Licensing Spec. I Ketchikan

- Clerk Typist TII PPT Craig
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Personal Services
15 Social Worker, 3 Licensing Specialists
and 21 Clerical and Administrative $1,360.0 *

C. Computations

Travel
New Positions 56.0
Staff Development 66.2 122.2

Contractual
New Positions 178.3 **
Increased Legal 138.9

Staff Development 30.7
WATS and Zenith Lines 30.0
Additional Spa^e 26.4 ** 404.3

Supplies
New Positions 14.2
Staff Development 4.8 19.0

Equipment
First Year Only 87.2

$1,992.7

* In original FY 86 budget submission, personal services 
request for these positions was lower by $118.2 due to internal 
transfer of money. In the latest versions of the operating 

budget, this funding has been removed.

** In successive years, space will be budgeted by Department of 
Administration. Inflation calculated at 4%.

D. Economic Impact

The creation o* these new positions will have a positive impact 

on local communities.

E. Impact ot Local Governments

There is no quantifiable impact on local governments.
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NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: 06N193 
UNAUTHORIZED PCN:
COMPONENT: 062103310100 
SCENARIO: 1

JOB CLASS CODE: 1123 
LOCATION CODE: DWA 
RP NUMBER:
BRU PRIORITY: 0 

. SEASONAL INDICATOR: P 
ASSOCIATED COSTS: (IN THOUSANDS OF

TRAVEL COSTS: 0.0
CONTRACTUAL COSTS: 2.5
SUPPLIES COSTS: 0.4
EQUIPMENT COSTS: 2.6
OTHER COSTS:

SALARY COSTS/POSITION:
BENEFITS COSTS/POSITION:
TOTAL PERS. SERV. COSTS/POS.: 
ASSOCIATED COSTS/POSITION:
TOTAL COSTS/POSITION:

CLASS TITLE: CLERK TYPIST III 
LOCATION NAME: CORDOVA

NUMBER Or POSITIONS: 1 
MONTHS/POSITION: 6.0
BARGAINING UNIT: C, 
SCHEDULE: E 
RANGE: 00 STEP: A 
RETIREMENT CODE: A

«>

0.0
MONTHLY RATE: 0.00 
HOURLY RATE: 0.00

PRESS ENTER TO UPDATE RECORD;
OR ENTER 11* OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER 12 1 OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

1

1

1012.40
3928.05
4940.45 
5500.00
0440.45

*

r
r

r

(
r



r

)su/
r ' r \

u

r FROM TERMINAL HJ55 ON PRINTER HJH'J; DATE=84254, TIME-1551 12

e
NEW POSITION JUSTIFICATION HAS BEEN UPDATED

NEW POSITION JUSTIFICATION

r\

r

r

r

r

o

NEW
1
*:>

3
4
56 
7

.  B
9 

1 G 
1 1
1 2  
13 
1 4 
1 !5

YSTEM ASSIGNED PCN: 06N193 COMPONENT: 0)62103310100asm ON JUSTIFICATION:
NO CLERICAL SUPPORT IS PRESENTLY AVAILABLE FOR THE SOCIAL WO 
RKER. THIS POSITION WOULD PERFORM REQUIRED CLERICAL DUTIES; 
THIS POSITION IS ESSENTIAL TO PERMIT THE SOCIAL WORKER TO PR 
'OVIDE DIRECT SERVICES.

PRESS ENTER TO UPDATE NEW POSITION JUSTIFICATION;
OR ENTER *1' OR PF1 FOR MORE TEXT ENTRY;
OR ENTER *12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

r

r

r '

r r



r - r \ H i

FROM TERMINAL HJ55 ON PRINTER HJH5; DATE=84254, TIME«155530

RECORD HAS KEEN UPDATED

©
r\

r

r

r

©

©

NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: 06N194 
UNAUTHORIZED PCN:
COMPONENT: 062103310100 
SCENARIO: 1

SALARY COSTS/POSITION: 
BENEFITS COSTS/POSITION: 
TOTAL PERS. SERV. COSTS/POS. 
ASSOCIATED COSTS/POSITION: 
TOTAL COSTS/POSITION:

1

1

2058
4171
6229. 
5500. 
1 729.

2 0
33
53
0 0
53

CLASS TITLE 
LOCATION NAME

$)

IIICLERK .YPIST 
DILLINGHAM 

NUMBER OF POSITIONS
6 . 0

JOB CLASS CODE: 1123 
LOCATION CODE: DAA 
RP NUMBER:
BRl) PRIORITY: 0 

. SEASONAL INDICATOR: P 
ASSOCIATED COSTS: (IN THOUSANDS OF

TRAVEL COSTS: 0.0
CONTRACTUAL COSTS: 2 . 5
SUPPLIES COSTS: 0.4
EQUIPMENT COSTS: 2.6
OTHER COSTS: 0.0

PRESS ENTER TO UPDATE RECORD;
OR ENTER '1' OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER '2 '  OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO;
OR ENTER '1 2 '  OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

1
MONTHS/POSITION 
BARGAINING UNIT 
SCHEDULE: r 
RANGE: 08 STEP 
RETIREMENT CODE

A
A

MONTHLY RATE 
HOURLY RATE:

0.00
0 . 0 0

r

c

c



r

•*

FROM TERMINAL HJ55 ON PRINTER HJH5; DATE=84254, TIME=155421

Q

9

r \

r

(

r

O

9

r

NEW POSITION JUSTIFICATION HAS BEEN UPDATED
NEW POSITION JUSTIFICATION

NEW

7 , 0 
9 

10 
1 1 
12
13
14
15

SYSTEM ASSIGNED PCN: 06N194 COMPONENT: 062103310100
POSITION JUSTIFICATION:

NO CLERICAL SUPPORT IS PRESENTLY AVAILABLE FOR THE SOCIAL WO 
RKER. THIS POSITION WOULD PERFORM REQUIRED CLERICAL DUTIES; 
THIS POSITION IS ESSENTIAL TO PERMIT THE SOCIAL WORKER TO 
PROVIDE DIRECT SERVICES.

PRESS ENTER TO UPDATE NEW POSITION JUSTIFICATION;■* 
OR ENTER '1' OR PF1 FOR MORE TEXT ENTRY;
OR ENTER '12* OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

r

(
r



r

FROM TERMINAL HJ55 ON PRINTER HJH5; DATE=B4254, TIME=160313

©

©

a

r

O

o

r

r

RECORD HAS KEEN UPDATED
NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: 06N195 
UNAUTHORIZED PCN:
COMPONENT 
SCENARIO:

062103310100 
1

SALARY COSTS/POSITION: 
BENEFITS COSTS/POSITION: 
TOTAL PERS. SERV. COSTS/POS. 
ASS0CIATED C0STS/POSIT10N : 
TOTAL COSTS/POSITION:

CLASS TITLE: 
LOCATION NAME:

SOCIAL 
HOMER 

NUMBER OF

F
THOUSANDS OF $) 

1 .5

JOB CLASS CODE: 4113 
LOCATION CODE: CYB 
RP NUMBER:

. LifiU PRIORITY: 0 
SEASONAL INDICATOR 

ASSOCIATED COSTS: (IN
TRAVEL COSTS:
CONTRACTUAL COSTS:
SUPPLIES COSTS:
EQUIPMENT COSTS:
OTHER COSTS:

PRESS ENTER TO UPDATE RECORD;
OR ENTER '1' OR PE1 FOR PREMIUM PAY SCREEN;
OR ENTER '2' OR PI-2 TO UPDATE SAME REQUEST,

WORKER III

POSITIONS: 1

I
5 
0 
1 .5 
0.0

MONTHS/POSITION: 
BARGAINING UNIT: 
SCHEDULE: D

STEP 
CODE

RANGE: 16 
RETIREMENT

1 2 ,

G

A
A

0

MC-UTHLY RATE: 0.00 
HOURLY RATE: 0.00

NEXT SCENARIO;

34738.20 
10813.67 
45551, 
8900, 

54451,

, 87 
.00 
87

OR ENTER '12* OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

r



Sw' * r \

r

I Kiwi TI"RHINAL HJ55 ON PRINTER HJH5, DATE=84254, TIME-1 601 1 7

©

©

r *

r

r

O

o

r

NEW

NEW

POSITION JUSTIFICATION HAS BEEN UPDATED
NEW POSITION JUSTIFICATION

I 
8 
9 
1 G 
1 1 
12 
13 
M  
13

SYSTEM ASSIGNED PCN: 06N195 COMPONENT: 0621033101OG
•OSITION JUSTIFICATION:
THE HOME OFFICE IS CURRENTLY STAFFED BY ONE SOCIAL WORKER 
III AND HALF-TIME SOCIAL SERVICES ASSOCIATE. THE CURRENT CAS 
ELOAD IS 100, AND INTAKE AVERAGES 10 PER MONTH. THIS POSITIO 
N IS NECESSARY TO PROVIDE MANDATED CHIL- 'IND ADULT PRETECTIV 
E RESPONSIDTLITIES IN A TIMELY MANNER.

PRESS ENTER TO UPDATE NEW POSITION JUSTIFICATION;
OR ENTER 11‘ OR PF1 FOR MORE TEXT ENTRY;
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

r  '

r



(

r

n w  r ^ s

C FROM TERMINAL HJ55 ON PRINTER HJM5; DATE~04255, TIME=©9522©

w

o

o

<

r

(

O

RECORD HAS KEEN UPDATED
NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: 06N196 
UNAUTHORISED PCN:
COMPONENI 062103310100 
SCENARIO: 1

JOB CLASS CODE: 1123 
LOCATION CODE: CYD 
RP NUMBER:
BRU PRIORITY: 0 
SEASONAL INDICATOR: F 

ASSOCIATED COSTS: (IN THOUSANDS OF
TRAVEL COSTS: 0.0
CONTRACTUAL COSTS: 14.7
SUPPLIES COSTS: 0.4
EQUIPMENT COSTS: 2.6
OTHER COSTS: 0.0

SALARY COSTS/POSITION:
BENEFITS COSTS/FOSITION:
TOTAL PERS. SERV. COSTS/POS.: 
ASSOCIATED COSTS/POSITION:
TOTAL. COSTS/POSITION:

CLASS TITLE: CLERK TYPIST III 
HOMER

NUMBER OF POSITIONS: 1 
MONTHS/POSITION: 12.0 
BARGAINING UNIT: G 
SCHEDULE: D 
RANGE; 08 STEP: A 
RETIREMENT CODE: A

LOCATION NAME

$>

MONTHLY RATE: 0.00 
HOURLY RATE: 0.00

PRESS ENTER TO UPDATE RECORD;
OR ENTER '1' OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER '2' OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

20777.40 
7563.91

28343.31 
17700.00
46043.31

C

r



r

0

r \

0

c

(

r

r

O

FROM TERMINAL I4J55 ON PRINTER FIJI 15; DATE=84254, TIME-1 6G91 3

NEW POSITION JUSTIFICATION HAS BEEN UPDATED
NEW POSITION JUSTIFICATION

NEW
COMPONENT: 062103310100

7 
O' 
9 
10 
1 1 
12 
1 3
14
15

SYSTEM ASSIGNED PCN: G6N196 
POSITION JUSTIFICATION:

THIS CLERK TYPIST III IS NEEDED AS THE HOMER OFFICE CURRENTL 
Y HAS NO CLERICAL SUPPORT, RESULTING IN AN INEFFICIENT ARRAN 
CEMENT OF SOCIAL WORKERS DOING THEIR OWN TYPING AND FILING.
THIS POSITION WILL PROVIDE NEEDED CLERICAL SUPPORT AND PERM 

IT SOCIAL WORKERS TO PROVIDE DIRECT SERVICES.

PRESS ENTER TO 
OR ENTER 11 * 
OR ENTER '12

UPDATE NEW POSITION JUSTIFICATION;
OR PF1 FOR MORE TEXT ENTRY;
OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

r



FROM TERMINAL HJ55 ON PRINTER HJH5; DATE~84255, riME=083613

RECORD HAS KEEN UPDATED

r \

r

r
o

o

r

r
r

NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: G6M197 
UNAUTHORIZED PCN:
COMPONENT: 062103310100 
SCENARIO: 1

SALARY COSTS/POSITION: 
BENEFITS COSTS/POSITION: 
TOTAL PERS. SERV. COSTS/POS. 
ASSOCIATED COSTS/POSITION: 
TOTAL. COSTS/POSITION:

34730.20 
f0813*67 
45551.07 
8900.00 

54451.87
CLASS TITLE 

LOCATION NAME
SOCIAL WORKER III 
KENAI

NUMBER OF POSITIONS: 1

JOB CLASS CODE: 4113 
LOCATION CODE: DQA 
RP NUMBER:
BRU PRIORITY: 0 
SEASONAL INDICATOR: F 

ASSOCIATED COSTS: (IN THOUSANDS OF $>
TRAVEL COSTS: 1.5
CONTRACTUAL COSTS: 5.5
SUPPLIES COSTS: 0.4
EQUIPMENT COSTS: 1.5
OTHER COSTS: 0.0

PRESS ENTER TO UPDATE RECORD;
OR ENTER •1• OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER '2' OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO;
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

MONTHS/POSITION: 
BARGAINING UNIT: 
SCHEDULE: D 
RANGE: 16 STEP: 
RETIREMENT CODE:

12.0
G

A
A

MONTHLY RATE 
HOURLY RATE:

0.00 
0.00

( r



r "

*

O

r \

r

r

O

O

r

FROM TERMINAL HJ55 ON PRINTER HJH5; DATE=04255. TINE-083431

NEW POSITION JUSTIFICATION HAS BEEN UPDATED
NEW POSITION JUSTIFICATION

SYSTEM ASSIGNED PCN: 06N197 COMPONENT: 062103310100
NEW POSITION JUSTIFICATION:

THIS POSITION IS NEEDED TO RESPOND 7A GROWING DEMAND FOR DIV 
ISION CHILD PROTECTION SERVICES, PP LATION INCREASES THROUC 
110UT THE KENAI PENINSULA HAVE BEEN EXTREME, RESULTING IN HEA 
VY INTAKE INCREASES. INTAKE FOR MAY, 1984 WAS 36 CASES, INCl. 
UDING 5 SERIOUS SEXUAL ABUSE CASESj INTAKE HAS KEEN AVERAGIN 
G 27 CASES A MONTH. THE PRESENT TWO SOCIAL WORKERS WERE CARR 
YING A COMBINED CASELOAD OF 225 AS OF JUNE, 1904. THIS POSIT 
ION WOULD BE ASSIGNED TO LICENSE AND SUPPORT FOSTER HOMES, D 
AY CARE HOMES AND CENTERS, OUT-OF-TOWN INQUIRIES, AMD ADOPTI 
ONS.

1
'■>
3
4 
!5 
6
7
8 
9
1 0 
1 1 
1 2 
13 
1 4 
15-

PRESS ENTER TO UPDATE NEW POSITION JUSTIFICATION;
OR ENTER '1' OR PF1 FOR MORE TEXT ENTRY;
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

r



mam nnra

t)

r

r
r

FROM TERMINAL HJ55 ON PRINTER I-IJH5; DATE==84255, TIME-084130

RECORD HAS BEEN UPDATED
NEW POSITION REQUESTS

r

r
r

O

©

SYSTEM ASSIGNED PCN■ 06M190 
UNAUTHORIZED PCN:
COMPONENT: 062103310100 
SCENARIO: 1

SALARY COSTS/POSITION:
BENEFITS COSTS/POSITION: 
TOTAL PERS* SERV. COSTS/POS* 
ASSOCIATED COSTS/POSITION: 
TOTAL COSTS/POSITION:

34738«20 
108,3 * 67 
45551*87 
8900.00 

54451.87
JOB CLASS CODE: 4113 
LOCATION CODE: DQA 
RP NUMBER:
BRIJ PRIORITY: 0 
SEASONAL INDICATOR 

ASSOCIATED COSTS: (IN
TRAVEL COSTS:
CONTRACTUAL COSTS:
SUPPLIES COSTS:
EQUIPMENT COSTS:
OTHER COSTS:

PRESS ENTER TO UP DA'I E RECORD;
OR ENTER '11 OR PF1 FOR

CLASS TITLE 
.OCATION NAME

F
THOUSANDS OF 

1 .5 
5. 5 
0.4 
1 .5 
0.0

*>

SOCIAL WORKER III 
: KENAI
NUMBER OF POSITIONS: 1 
MONTHS/POSITION: 12.0 
BARGAINING UNIT: G 
SCHEDULE: D 
RANGE: 16 STEP: A 
RETIREMENT CODE: A

MONTHLY RATE 
HOURLY RATE:

0 00
00

PREMIUM PAY SCREEN;
OR
OR

ENTER
ENTER

■2' OR PF2 TO UPDATE SAME 
'12' OR PF12 TO EXIT THIS

REQUEST, NEXT SCENARIO; 
SCREEN WITHOUT UPDATE 0

r



r

■ROM TERMINAL HJ55 ON PRINTER HJM5; DATE =84255, TIME=084024

NEW POSITION JUSTIFICATION HAS BEEN UPDATED
NEW POSITION JUSTIFICATION

r*

r
r

O

NEW

4
5
6
7
8 
9
1 0 
1 1 
12
13
14 
:>

SYSTEM ASSIGNED PCN: 06N198 COMPONENT: 062103310100
'OSITION JUSTIFICATION:
THIS POSITION IS NEEDED TO RESPOND TO GROWING DEMAND FOR DIV 
ISION CHILD PROTECTION SERVICES. POPULATION INCREASES THROUG 
HOUT THE KENAI PENINSULA HAVE BEEN EXTREME, RESULTING IN HEA 
VY INTAKE INCREASES. FOR EXAMPLE, INTAKE FOR MAY, 19(34 WAS 36 
CASES, INCLUDING 5 SERIOUS SEXUAL ABUSE CASES; INTAKE HAS B 

EEN AVERAGING 27 CASES A MONTH. THE PRESENT TWO SOCIAL WORKE 
RS WERE CARRYING A COMBINED CASELOAD OF 225 CASES AS OF JUNE 
, 1984. THIS POSITION WOULD BE ASSIGNED TO INTAKE AND SHORT 
TERM CRISIS COUNSELIMG.

PRESS ENTER TO UPDATE NEW POSITION JUSTIFICATION;
OR ENTER '1' OR PF1 FOR MORE TEXT ENTRY;
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

r

c

( r



FROM TERMINAL HJ55 ON PRINTER HJH5; DATE==04255, TIME=084441c
o

r \

r

(

r

O

RECORD HAS BEEN UPDATED

NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: 06N199 
UNAUTHORIZED PCN:
COMPONENT: G621G331G10G 
SCENARIO: 1

SALARY COSTS/POSITION: 
BENEFITS COSTS/POSITION: 
TOTAL PERS. SERV. COSTS/POS. 
ASSOCIATED COSTS/POSITION: 
TOTAL COSTS/POSITION:

CLASS TITLE 
LOCATION NAME:

$)

CLERK TYPIST III 
VALDEZ 

NUMBER OF POSITIONS: 1 
MONTHS/POSITION: 6.0

JOB CLASS CODE: 1123 
LOCATION CODE: EAA 
RP NUMBER:
BRU PRIORITY: 0 
SEASONAL INDICATOR: P 

ASSOCIATED COSTS: C N  THOUSANDS OP
TRAVEL COSTS: G.O
CONTRACTUAL COSTS: 2.5
SUPPLIES COSTS: G.2
EQUIPMENT COSTS: , 2.6
OTHER COSTS: G.G

PRESS ENTER TO UPDATE RECORDj
OR ENTER '1' OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER *2' OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

1

1

1358.9G 
4GG8.66 
5367.56 
53GG.00 
G667.56

BARGAINING UNIT 
SCHEDULE: I 
RANGE: GO STEP 
RETIREMENT CODE

G

A
A

MONTHLY RATE 
HOURLY RATE:

G. GO 
G.GG

r

r

r

(i> ^

j



V*/ r*

FROM TERMINAL HJ55 ON PRINTER HJH5; DATE=84255, TIME=084326

©

Q

r\

(

r

o

NEW POSITION JUSTIFICATION HAS KEEN UPDATED
NEW POSITION JUSTIFICATION

SYSTEM ASSIGNED PCN: 06N199 COMPONENT: 062 i03310100
NEW

3 

A 
3 
6  
1  
0 
9 

10 
1 1 
12 
i 3
14
15

POSITION JUSTIFICATION:
NO CLERICAL SUPPORT IS PRESENTLY AVAILABLE FOR THE SOCIAL 
WORKER. THIS POSH ION WOULD PERFORM REQUIRED CLERICAL DUTIES 
; THIS POSITION IS ESSENTIAL TO PERMIT THE SOCIAL WORKER TO 
PROVIDE DIRECT SERVICES.

PRESS ENiER TO UPDATE NEW POSITION JUSTIFICATION;
OR ENTER '1' OR PF1 FOR MORE TEXT ENTRY;
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

r

r



Vw/ ^

r
FROM TERMINAL HJ55 ON PRINTER HJII5; DATE=84255, TIME^OQ'iSI 1

e

r \

r

r

RECORD HAS BEEN UPDATED
NEW POSITION REQUESTS -'

SYSTEM ASSIGNED PCN: 06N20O 
UNAUTHORIZED PCN:
COMPONENT: 062103310100 
SCENARIO: 1

SALARY COSTS/POSITION: 
BENEFITS COSTS/POSITION: 
TOTAL PERS. SERV. COSTS/POS. 
ASSOCIATED COSTS/POSITION• 
TOTAL. COSTS/POSITION:

JOB CLASS CODE: 1123 
LOCATION CODE: ECE 
RP NUMBER:

. BRU PRIORITY: 0 
SEASONAL INDICATOR 

ASSOCIATED COSTS: (IN
TRAVEL COSTS: 
CONTRACTUAL COSTS: 
SUPPLIES COSTS: 
EQUIPMENT COSTS: 
OTHER COSTS:

PRESS ENTER TO UPDATE 
OR ENTER 
OR ENTER
OR ENTER '12' OR

CLASS TITLE 
LOCATION NAME

: P
THOUSANDS OF 

0.0
2.5 
0. 2
2 . 6  
0.0

RECORD;

$>

: CLERK TYPIST III 
: WASILLA
NUMBER OF POSITIONS 
MONTHS/POSITION: 6,
BARGAINING UNIT: C, 
SCHEDULE: C 
RANGE: 08 STEP: A 
RETIREMENT CODE: A

MONTHLY RATE: 0.00 
HOURLY RATE: 0.00

'1 • OR PF1 FOR PREMIUM PAY SCREEN;
•2' OR PF2 TO UPDATE SAME REQUEST. NEXT SCENARIO; 

•1-12 TO EXIT THIS SCREEN WITHOUT UPDATE

1

1

0067. *10 
3703.21
3775.61 
5300.00
9075.61

r



Vw/
r- r \

r

e

©

a

r

r

r

r

O

FROM TERMINAL IHJ55 ON PRINTER HJH5; DATE=84255, TIME“084658

NEW POSITION JUSTIFICATION HAS BEEN UPDATED
NEW POSITION JUSTIFICATION

SYSTEM ASSIGNED PCN: O6N200 COMPONENT: 062103310100

NEW I 
1
9

0
1
8 
9 
1 0 
1 1
12
13 
1 A 
1 5

•OSITIQN JUSTIFICATION:
THE MAT--SU VALLEY HAS THE FASTEST GROWING' POPULATION IN THE 
STATE. INCREASES WORKLOADS AND THE ADDITION OF TWO NEW POSIT 
IONS IN FY1S 84 & Ql> HAS CREASTED A NEED FOR ADDITIONAL CLER 
ICAL SUPPORT.

PRES
OR
OR

S ENTER TO UPDATE NEW POSITION JUSTIFICATION;
ENTER T  OR PF1 FOR MORE TEXT ENTRY;
ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

©

r

(

(

r
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r
FROM TERMINAL IIJ55 ON PRINTER HJH5 ; DATE=B*1255, TIHE=085340

o

r \

(

(

r

r
r

O

a
r

RECORD HAS BEEN UPDATED

NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: 06N201 
UNAUTHORIZED PCN:
COMPONENT: 062103310100 
SCENARIO: 1

JOB CLASS CODE: 112 
LOCATION CODE: IiKA 
RP NUMBER:
BRU PRIORITY: 0 
SEASONAL INDICATOR: 

ASSOCIATED COSTS: (IN
TRAVEL COSTS: 
CONTRACTUAL COSTS: 
SUPPLIES COSTS: 
EQUIPMENT COSTS: 
OTHER COSTS:

THOUSANDS OF 
0.0
2.5 
0.2
2.6 
0.0

SALARY COSTS/POSIT1ON:
BENEFITS COSTS/POSITION:
TOTAL PERS. SERV. COSTS/POS.: 
ASSOCIATED COSTS/POSITION: 
TOTAL COSTS/POSITION:

CLASS TITLE: CLERK TYPIST III 
UNALASKA 

NUMBER OF POSITIONS: 
MONTHS/POSITION: 6.0
BARGAINING UNIT: C, 
SCHEDULE: F 
RANGE: OB STEP: A 
RETIREMENT CODE: A

LOCATION NAME
1

$>

MONTHLY RATE: 0 00 
HOURLY RATE: 0.00

PRESS ENTER TO UPDATE RECORD;
OR ENTER •1' OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER '2' OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

12050.
4171 

16229 
5300, 

21529,

20
33
53
00
53

r

r

/■>
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©

FROM TERMINAL HJ55 ON PRINTER HJH5, I) ATE-CM 255, TIME*085238

o

r \

r

r
r

o

NEW POSITION JUSTIFICATION HAS DEEN UPDATED
NEW POSITION JUSTIFICATION

NEW

4
5
6  
?  
8 
9
1 0 
11 
12
13
14
15

SYSTEM ASSIGNED PCN: QAN201 COMPONENT: 0621G3310100
P0SIT10N JUSTIFICATION:

NO CLERICAL SUPPORT IS PRESENTLY AVAI! ABLE FOR THE SOCIAL WO 
RKER. THIS POSITION WOL. D PERFORM REQUIRED CLERICAL DUTIES; 
THIS POSITION IS ESSENTIAL 10 PERMIT THE SOCIAL WORKER TO PR­
OVIDE DIRECT SERVICES.

PRESS ENTER TO UPDATE NEW POSITION JUSTIFICATION;
OR ENTER 'i ' OR PF1 FOR MORE TEXT ENTRY;
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

o

r

r
r



FROM IERMINAL IIJ55 ON PRINTER HJH5? DATE=04255, TIME=090210

©

Q

r \

(

r

r

o

RECORD MAS BEEN UPDATED
NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN 
UNAUTHORIZED PCN:

06N202

COMPONENT:
SCENARIO:

06210:
1

;ioio©

JOB CLASS CODE: 4114 
LOCATION CODE: EDA 
RP NUMBER:
DRU PRIORITY: 0 
SEASONAL INDICATOR: F 

ASSOCIATED COSTS: vJN
TRAVEL COSTS: 
CONTRACTUAL COSTS: 
SUPPLIES COSTS: 
EQUIPMENT COSTS:
OTHER COSTS:

THOUSANDS 0F: 
3.0 
5.5 
0.4
1 .5 
0.0

RECORD;

SALARY COSTS/POS!TION:
BENEFITS COSTS/POSITION:
TOTAL PERS. SERV. COSTS/POS.: 
ASSOCIATED COSTS/POSITION: 
TOTAL COSTS/POSITION;

CLASS TITLE: SOCIAL WORKER IV 
OCATION NAME: ANCHORAGE

NUMBER OF POSITIONS: 
MONTHS/POSITION: 12.0 
BARGAINING UNIT: G 
SCHEDULE: A 
RANGE: 10 STEP: A 
RETIREMENT CODE: A

t)

MONTHLY RATE: 0.00 
HOURLY RATE: 0.00

PRESS ENTER TO UPDATE
OR ENTER ‘1' OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER '2' OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

37359.00
11423.35
48702.35
10400.00 
r<<? 1 02.35

0

©

r
(

r

(
r
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o
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r

(

r

o

o

(

r

FROM TERMINAL HJ55 ON PRINTER HJH5-, DATE=04255, TIME=085647

NEW POSITION JUSTIFICATION HAS BEEN UPDATED
NEW POSITION JUSTIFICATION

NEW
1
n

3
4 
:> 
6
7•
0
9
10
1 1
12
13
1 4
15

SYSTEM ASSIGNED PCN: 06N202 COMPONENT: 062103310100
OSITION JUSTIFICATION:
THE CURRENT RATIO OF WORKERS TO SUPERVISORS IN THE ANCHORAGE 
SERVICE UNIT IS ONE TO EIGHT. THIS POSITION IS ESSENTIAL TO 
PROVIDE INCREASED SUPERVISION, CASEWORK CONSULTATION, AND L. 
INITED DIRECT TREATMENT.

PRESS ENTER TO UPDATE NEW POSITION JUSTIFICATION;
OR ENTER 11 * OR PF1 FOR MORE TEXT ENTRY;
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

r



r

n -

FKGii Tni;r.:iKAL i-ij55 qm printer hjii DATE---I34253, TIME=090555

c
o

r \

r

r
r

r

O

o

r

r
r  •  

(

RECORD MAS BEEN UPDATED
NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: ©6N203 
UNAUTHORIZED PCN:
COMPONENT: 062103310100 
SCENARIO: 1

SALARY COSTS/POSITION: 
BENEFITS COSTS/POS I T O N : 
TOTAL PERS. SERV. CO TS/POS, 
ASSOCIATED COS TS/POSITION: 
TOTAL COSTS/POSITION:

CLASS TITLE 
LOCATION NAME

JOB CLASS CODE: 41 1 
LOCATION CODE: EBA 
RP NUMBER:
DR LI PRIORITY: 0 
SEASONAL INDICATOR: F 

ASSOCIATED COSTS : (IN THOUSANDS OF 'J*)
TRAVEL COSTS: ..3
CONTRACTUAL COSTS: 5.3
SUPPLIES COSTS:
EQUIPMENT COSTS:
OTHER COSTS:

PRESS ENTER TO UPDATE R 
OR ENTER '1' OR 
OR ENTER '2' OR 
JR ENTER '12' OR

0.4 
1 .5
0.0

SOCIAL WORKER III 
ANCHORAGE 

NUMBER OF POSITIONS: 1 
MONTHS/POSITION: 12,0 
BARGAINING UNIT: G 
SCHEDULE: A 
RANGE: 16 STEP: A 
RETIREMENT CODE: A

MONTHLY RATE: 0.00 
HOURLY RATE: 0.00

ECORD;
PF1 FOR PREMIUM PAY SCREEN;
PI-2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

2419.00 
0274.33 
2694.13
8900.00 
1394.1r

0

r



r

(

r \

r
FROM TERMINAL I-IJ55 ON PRINTER HJH5; DATE*84255, TIME=090422

o

r \

f

c

(

O

NEW POSITION JUSTtpiCATION MAX BEEN UPDATED
NEW POSITION JUSTIFICATION

SYSTEM ASSIGNED PCM: 06N203 COMPONENT: 06210331G100
NEW I 

1

4  
•1
5
6
->I
8
9

10
11
12
(3
i

■OSITION JUSTIFICATION:
THIS POSITON WILL BUNCTION ON A REGION-WIDE BASIS WITH SPECI 
FIC DUTIES TO INCLUDE ADOPTIONS, INTERSTATE COMPACT PLACEMEN 
T COORDINATION, AND BACK-UP TO COVER FIELD OFFICES DURING AB 
SENCES OF ASSIGNED STAFF.

PRESS ENTER 
OR ENTER 
OR ENTER

TO UPDATE NEW POSITION JUSTIFICATION;
1' OR PF1 FOR MORE TEXT ENTRY;
12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

0

r

r '
r



III ^

FROM TERMINAL HJ53 ON PRINTER IIJII5, DATE-1342515, TIME-09121 1

©

r *

RECORD I IAS DEEM UPDATED

(

O

MEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: 06N204 
UNAUTHORIZED PCN:
COMPONENT : 0621 03.31 01 00 
SCENARIO: 1

JOB CLASS CODE: 4111 
LOCATION CODE: EDA 
RP NUMBER:

. BRI.J PRIORITY: 0
SEASONAL INDICATOR: F 

ASSOCIATED COSTS: (IN THOUSANDS OF
TRAVEL, COSTS: 1.5
CONTRACTUAL COSTS: 4.6
SUPPLIES COSTS: 0.4
EQUIPMENT COSTS: 1.5
OTHER COSTS: 0.0

SALARY COSTS/POSITION: 26460.00
BENEFITS COSTS/POSITION: 8807.87
TOTAL PERS. SERV. COSTS/POS.: 35347.87
ASSOCIATED COSTS/POSITION: 8000.00
TOTAL COSTS/POSITION: 43347.87

CLASS TITLE: SOCIAL WORKER I 
: ANCHORAGE
NUMBER OF POSITIONS: 1 
MONTHS/POSITION: 12.0 
BARGAINING UNIT: G 
SCHEDULE: A 
RANGE: 13 STEP: A 
RETIREMENT CODE: A

ORATION NAME

MONTHLY RATE: 0.00 
HOURLY RATE: 0.00

PRESS ENTER TO UPDATE RECORD;
OR ENTER •1• OR PF1 FOR PREMIUM PAY SO EEN;
OR ENTER '2' OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN IHOUT UPDATE 0

Q

r

(

(
r



O

o

H i

r

(

O

FROM TERMINAL HJ55 ON PRINTER HJII5; DATE:=04255, TiMEi>091O32

NEIJ POSITION JUSTIFICATION HAS BEEN UPDATED
NEW POSITION JUSTIFICATION

NEW
1
2
3
4
5
6

• 7
0
9 

10 
1 1 
1 2 
13 
1 4 
15

SYSTEM ASSIGNED PCN: 06N204 COMPONENT: 062103310100
OSITION JUSTIFICATION:
POPULATION INCREASES, AVERAGING 15% ANNUALLY, NECESSITATE, T 
IIIS NEW POSITION. THIS POSITION WOULD PERFORM CASEWORK AND 
CHILD PROTECTIVE DUTIES. A SOCIAL WORKER I IS BEING REQUEST 
ED IN ORDER TO PROVIDE AN ENTRY LEVEL FOR A CAREER LADDER.

PRESS ENTER TO UPDATE NEW POSITION JUSTIFICATION;
OR ENTER ‘1' OR PF1 FOR MORE TEXT ENTRY;
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

©

r

(

r

r r \



r

FROM TERMINAL HJ55 ON PRINTER HJH5; DATE=8425!5, TIME=G91629

RECORD HAS BEEN UPDATED
NEW POSITION REQUESTS

r \

(

(

O

©

r

SYSTEM ASSIGNED PCN: 06N2G5 
UNAUTHORIZED PCN:
COMPONENT: 062103310100 
SCENARIO: 1

JOB CLASS CODE: 4275 
LOCATION CODE: EDA 
RP NUMBER:

* BRU PRIORITY: 0
SEASONAL INDICATOR: F 

ASSOCIATED COSTS: (IN THOUSANDS OF
TRAVEL COSTS: 1.5
CONTRACTUAL COSTS: 5.6
SUPPLIES COSTS: 0.4
EQUIPMENT COSTS: 1.5
OTHER COSTS: 0*0

SALARY COSTS/POSITION: 32419.00
BENEFITS COSTS/POSITION: 10274.33
TOTAL PERS. SERV. COSTS/POS.: 42694.13
ASSOCIATED COSTS/POSITION: 9000.00
TOTAL. COSTS/POSITION: 51694.13

CLASS TITLE: COMMUNITY CARE LIC SP I 
ANCHORAGE 

NUMBER OF POSITIONS: 1 
MONTHS/POSITION: 12.0 
BARGAINING UNIT: G 
SCHEDULE: A 
RANGE: 16 STEP: A 
RETIREMENT CODE: A

LOCATION NAME

HO

MONTHLY RATE: 0.00 
HOURLY RATE: 0.00

PRESS ENTER TO UPDATE RECORD;
OR ENTER '1* OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER *2' OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
OR ENTER *12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

( '



FROM TERMINAL HJ55 DN PRINTER HJH5; DATE-84255, TIME=091458

r

o

NEW POSITION JUSTIFICATION HAS BEEN UPDATED
NEW POSITION JUSTIFICATION

NEW
1

3
4
5
6

. 7
8
9 
10 
1 1 
12 
13 
1 A 
15

'.'STEM ASSIGNED PCN: ©6N205 COMPONENT: 062103310100
OSITION JUSTIFICATION:
POPULATION INCREASE, AVERAGING 157. ANNUALLY, TOGETHER WITH A 
70a STATEWIDE INCREASE IN COMMUNITY CARE FACILITIES LICENSE 

I) THE PAST 6 YEARS NECESSITATE ADDITIONAL LICENSING STAFF. 
THIS POSITION WOULD BE ASSIGNED TO LICENSE AND SUPPORT FOSTE 
R HOMES, DAY CARE HOMES AND CENTERS, OUT-OF-TOWN INQUIRIES, 
AND ADOPTIONS.

•RESS ENTER TO UPDATE NEW POSITION JUSTIFICATION;
OR ENTER ‘I1 OR PF1 FOR MORE TEXT ENTRY;
OR ENTER '12* OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

a

r

(

(

(
r



<

r

©

o

r \

c

r

r

O

*L>

FROM TERMINAL HJ55 ON PRINTER HJH5; DATE=84255, TIME*©92234

(ECORD HAS BEEN UPDATED
NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: G6N206 
UNAUTHORIZED PCN:
COMPONENT: 062103310100 
SCENARIO: 1

SALARY COSTS/POSITION:
BENEFITS COSTS/POStTION: 
TOTAL PERS. SERV. CUSTS/PQS. 
ASSOCIATED COSTS/POSITION: 
TOTAL COSTS/POSITION:

32419.(30
10274.33
42694.13 
8100.00

50794.13
JOB CLASS CODE: 191 
LOCATION CODE: EBA 
RP NUMBER:
KRl PRIORITY: 0 
SEASONAL INDICATOR: 

A$S0CJ A TED C 0S TS: (IN
TRAVEL COSTS: . 
CONTRACTUAL COSTS: 
SUPPLIES COSTS: 
EQUIPMENT COSTS: 
OTHER COSTS:

PRESS ENTER TO UPDATE R 
OR ENTER '1 * OR 
OR ENTER '2' OR 
OR ENTER '12' OR

4

F

CLASS TITLE 
LOCATION NAME

$>

ADMINISTRATIVE ASST III 
ANCHORAGE 

NUMBER OF POSITIONS: 1 
MONTHS/POSITION: 12.0
BARGAINING UNIT 
SCHEDULE: A 
RANGE: 16 STEP 
RETIREMENT CODE

G

A
A

THOUSANDS OF 
1 .5 
4.6 
0.4 
1 .6 
0.0 

ECORD;
PF1 FOR PREMIUM PAY SCREEN;
PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

MONTHLY RATE 
HOURLY RATE:

0.00 
0.00

0

r

( r



O k IL> ^

FROM TERMINAL HJ55 ON PRINTER H JH5; DATE«84255, TIME»G92115

©

o

r*

r

NEW POSITION JUSTIFICATION HAS BEEN UPDATED
NEW POSITION JUSTIFICATION

NEW

IT

6
7
8 

• 9
10 
1 1 
12 
1 3 
1 T 
IS

YSTEM ASSIGNED PCN: 06N206 COMPONENT: 062103310100
OSITION JUSTIFICATION:
DECENTRALIZATION OF MANAGEMENT FOR DAY-TO-DAY OPERATIONAL FU 
NOTIONS NECESSITATES AN ADMINISTRATIVE ASSISTANT III TO PERF­
ORM A WIDE VARIETY OF ADMINISTRATIVE DUTIES, WHICH HAVE BEEN 
TRANSFERRED TO THE REGION.

PRESS ENTER TO UPDATE NEW POSITION JUSTIFICATION;
OR ENTER ' 1 '• OR PF 1 FOR MORE TEXT ENTRY;
OR ENTER 1 12:‘ OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

(

r

r



r

, FROM TERMINAL HJ55 ON PRINTER IIJII5; DATE«84255, TIME«©92622

©

O

r \

r

O

o

r

RE:CORD MAS BEEN UPDATED
NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: 06N207 
UNAUTHORIZED PCN:
COMPONENT: 062103310100 
SCENARIO: 1

JOB CLASS CODE: 1203 
LOCATION CODE: EBA 
RP NUMBER:
BEU PRIORITY: 0 
SEASONAL INDICATOR: F 

ASSOCIATED COSTS: (IN THOUSANDS Of
TRAVEL COSTS: 0.0
CONTRACTUAL COSTS: 4 4
SUPPLIES COSTS: 0. >
EQUIPMENT COSTS: 1.6
OTHER COSTS: 0.0

SALARY COSTS/POSITION:
BENEFITS COSJS/PGSITION:
TOTAL PERS. SERV. COSTS/POS.: 
ASSOCIATED COSTS/POSITION:
TOTAL COSTS/POSITION:

CLASS TITLE: ACCOUNTING CLERK III 
: ANCHORAGE
NUMBER OF POSITIONS: 1 
MONTHS/POSITION: 12.0 
BARGAINING UNIT: G 
SCHEDULE: A 
RANGE: iO STEP: A 
RETIREMENT CODE: A

LOCATION NAME

40

MONTHLY RATE: 0.00 
HOURLY RATE: 0.00

PRESS ENTER TO UPDATE RECORD;
OR ENTER '1' OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER '2' OR PF2 TQ UPDATE SAME REQUEST, NEXT SCENARIO; 
OR ENTER '12' OR PF12 TO -EXIT THIS SCREEN WITHOUT UPDATE 0

22024.CO 
7056.11

29800.91 
6600.00

36400.91

(

(
r



r - tu

r I'I Oil TERMINAL I-IJ55 ON PRINTER H JH5; DATE*84255, TIME=092508

©

o

r \

(

r

(

r

o

o

r

NEW POSITION JUSTIFICATION HAS BEEN UPDATED
MEW POSITION JUSTIFICATION

SYSTEM ASSIGNED PCN: 06N207 COMPONENT: 062103310100
NEW

c>
7
B
QI

10 
11
12
13
1 4 
15

■ OS IT j: 0N JUS TIFI CAT 10 N :
DECENTRALIZATION OF MANAGEMENT FOR DAY-TO-DAY OPERATIONAL FU 
NOTIONS NECESSITATES AN ACCOUNTING CLERK III TO PERFORM ACCO 
UNTING AND BOOKKEEPING DUTIES. THIS POSITION WILL DEVELOP RE 
CIONAL BUDGETS AND MONITOR ADMINISTRATIVE AND PURCHASED SERV 
ICE ALLOCATIONS.

RESS ENTER TO 
OR ENTER ’1' 
OR ENTER '12'

UPDATE NEW POSITION JUSTIFICATION;
OR PF1 FOR MORE TEXT ENTRY;
OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

r



n

FROM TERMINAL HJ55 OH PRINTER HJH5; DATE=84255, TIME=*09480S

a

o

<

(

o  
o

r

RECORD HA.S' BEEN UPDATED
NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: O6N208 
UNAUTHORIZED PCN:
COMPONENT: 062103310100 
SCENARIO: 1

1 1 23 
EDA

SALARY COSTS/POSITION: 19567
BENEFITS COSTS/POSITION: 7284
TOTAL PERS. SERV. COSTS/POS.: 26852
ASSOCIATED COS ('S/POSITION : 17700
TOTAL COSTS/P'JSITION: 44552

CLASS TITLE: CLERK TYPIST III 
LOCATION NAME: ANCHORAGE

NUMBER OF POSITIONS: 1

JOB CLASS CODE 
LOCATION CODE.
RP NUMBER:
BRU PRIORITY: 0 MONTHS/POSITION: 12.0
SEASONAL INDICATOR 

• SS'uCIATED COSTS: (IN THOUSANDS OF 40
TRAVEL COSTS:
CONTRACTUAL. COSTS:
SUPPLIES COSTS:
EQUIPMENT COSTS:
OTHER COSTS:

PRESS ENTER TO UPDATE RECORD;
OR ENTER •1' OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER 12 1 OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO;
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

THOUSANDS OF 
0.0 
1 4.7 
0.4
2.6
0.0

MONTHS/POSITION 
BARGAINING UNIT 
SCHEDULE: A 
RANGE: G8 STEP 
RETIREMENT CODE

11
G

A
A

MONTHLY RATE 
HOURLY RATE:

0.00 
0.00

.80

.00

.32

f

i
r



r

FROM TERMINAL 1*1 J 5 5 ON PRINTER HJHI5; DATE=84255, TIME=092903

o

o
c \

r

O

o

r

NEW POSITION JUSTIFICATION HAS BEEN UPDATED
NEW POSITION JUSTIFICATION

SYSTEM ASSIGNED PCN: 06N203 
NEW POSITION JUSTIFICATION:

COMPONENT: 062103310100

o  
7 
0 
9 
10 
1 1 
12
13
14
15

THIS POSITION IS NECESSARY TO SUPPORT NEW PROFESSIONAL STAFF 
BEING REQUESTED FOR THE SERVICE UNIT* THE POSITION WILL PERF 
ORM TELEPHONE/RECEPTIONIST DUTIES, TYPING, AND FILING*

PRESS ENTER TO UPDATE MEW POSITION JUSTIFICATION;
OR ENTER '1' OR PFI FOR MORE TEXT ENTRY;
OR ENTER '12' OR PF12 TO .EXIT THIS SCREEN WITHOUT UPDATE 0

(  ‘

r



o

G

*

i

r

i

0

©

r

^  s ~ \

FROM TERMINAL HJ55 ON PRINTER HJHSi »ATE*84255, TIME-093519

RECORD HAS’ BEEN UPDATED
NEW POS ITI ON REQUESTS

SYSTEM ASSIGNED PCN: 06N20? 
UNAUTHORIZED PCN;
COMPONENT: 062103310100 
SCENARIO: 1

JOB CLASS CODE: 1123 
LOCATION CODE: EDA 
RP NUMBER:
BRU PRIORITY: 0 
SEASONAL INDICATOR: F

SALARY COSTS/POSITION: 
BENEFITS COSTS/POSITION: 
TOTAL PERS.'SERV. COSTS/POS. 
A S S 0 Cl IA T E D C 0 S T S / P 0 SIT10 N : 
TOTAL COSTS/POSITION:

CLASS TITLE: CLERK TYPIST III 
.OCATION NAME: ANCHORAGE

NUMBER OF POSITIONS

ASSOCIATED COST, $>

MONTHS/POSITION 
BARGAINING UNIT 
SCHEDULE: A 
RANGE: 00 STEP 
RETIREMENT CODE

12
G

.0

A
A

(IN THOUSANDS OF 
TRAVEL COSTS: 0.0
CONTRACTUAL COSTS: 14.7
SUPPLIES COSTS: 0.4
EQUIPMENT COSTS: 2.6
OTHER COSTS: 0.0

PRESS ENTER TO UPDATE RECORD;
OR ENTER '1' OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER '2' OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
OR ENTER *12* OR PF12 TO' EXIT THIS SCREEN WITHOUT UPDATE

MONTHLY RATE 
HOURLY RATE:

0.00 
0.00

0

r

19567.130 
7284.52

26852.32 
17700.00
44552.32





O  r -  ■ 'w' ^ H i '"n

FROM TERMINAL HJ55 ON PRINTER IIJH5; DATE=84255, TIME=104018

o
o

r*

(

r

<

(

O

RECORD HAS BEEN UPDATED

SYSTEM ASSIGNED PCN 
UNAUTHORIZED PCN:

NEW POSITION REQUESTS

COMPONENT 
SCENARIO:

062103310100
1

JOB CLASS CODE 411 1
EBA

06112 i 0 SALARY COSTS/PUS ITI ON :
BENEFITS COSTS/POSITION: 
TOTAL PERS. SEEV. COSTS/POS. 
ASSOCIATED COSTS/POSITION: 
TOTAL COSTS/POSITION:

CLASS TITLE: SOCIAL WORKER I 
LOCATION NAME: ANCHORAGE

NUMBER OF POSITIONS
LOCATION CODE 
RP NUMBER:
BRU PRIORITY: 0 
SEASONAL INDICATOR: F 

ASSOCIATED COSTS: (IN THOUSANDS OF $>
TRAVEL COSTS: ■ 1.5
CONTRACTUAL COSTS: 4.6
SUPPLIES COSTS: 0.4
EQUIPMENT COSTS: 1.5
OTHER COSTS: 0.0

PRESS ENTER TO UPDATE RECORD;
OR ENTER 11 1 OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER '2* OR PF2 TO UPDATE SAME REQUEST,

1
MONTHS/POSITION: 12.0 
BARGAINING UNIT: G 
SCHEDULE: A 
RANGE: 13 STEP: A 
RETIREMENT CODE: A

MONTHLY RATE- 0.00 
HOl'RLY RATE: 0.00

NEXT SCENARIO;

26460.00
8887.07

35347.87 
8000.00

43347.87

OR ENTER *12’ OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

O

r

r r \



/'"S

©

©

r*

(

O

o

r

RON TERMINAL. IIJ55 ON PRINTER HJH5; I>ATE=04255, TIME«103910

NEW POSITION JUSTIFICATION HAS' BflFN UPDATED
NEW POSITION JUSTIFICATION

SYSTEM ALIGNED PCM: 06N210 COMPONENT: 0621 0331 01 GO
10SIT10N JUiTIFICATION:
POPULATION INCREASES, AVEPAGINC 15;: ANNUALLY, NECESSITATE 
THIS NEW POSITION. THIS POSITION WOULD PERFORM CASEWORK AND 
CHILD PROTECTIVE DUTIES. A SOCIAL WORKER I IS BEING REQUESTE 
D IN ORDER TO PROVIDE AN ENTRY LEVEL FOR A CAREER LADDER.

HEW

3
4
5
KJ
7
e
9 
10 
11 
12
13
14

PRESS ENTER TO UPDATE NEW POSITION JUSTIFICATION;
OR ENTER '1' OR PF1 FOR MORE TEXT ENTRY;
OR ENTER ’12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

r

r
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r

r
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r

FROM TERMINAL HJ55 ON f .INTER HJM5; DATE=84254, TIME==1 04046

RECORD HAS BEEN UPDATED

NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: G6N100 
UNAUTHORIZED PCN:
COMPONENT: 062103310200 
SCENARIO: 1

JOB CLASS CODE: 11: 
LOCATION CODE: MEA 
RP NUMBER:
BRU PRIORITY: 0 
SEASONAL INDICATOR: 

ASSOCIATED COSTS: (IN 
TRAVEL COSTS: ' 
CONTRACTUAL COSTS: 
SUPPLIES COSTS: 
EQUIPMENT COSTS: 
OTHER COSTS:

PRESS ENTER TO UPDATE

SALARY COSTS/POSITION: 
BENEFITS COSTS/POSITION: 
TOTAL. PERS. SERV. COSTS/POS, 
ASSOCIATED COSTS/POSITION: 
TOTAL COSTS/POSITION:

CLASS TITLE: 
.OCATION NAME

CLERK TYPIST III 
BARROW 

NUMBER OF POSITIONS 1

F
THOUSANDS OF 

0.0

0,

0.
RECORD;

$)

.0 

.4 

. 6 

.0

MONTHS/POSITION: 12.0 
BARGAINING UNIT: G* 
SCHEDULE: H 
RANGE: 00 STEP: A 
RETIREMENT CODE: A

MONTHLY RATE: 0.00 
HOURLY RATE: 0.00

OR ENTER 
OR ENTER 
OR ENTER

11 1 
i <■> i
MO*

OR PF1 FOR PREMIUM PAY SCREEN;
OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO, 
OR PF12 TO‘EXIT THIS SCREEN WITHOUT UPDATE

256115.00 
0691.43

34307.28 
5800.00

40107.28

r

r
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FROM T E R M IN A L  H J 5 5  ON P R IN T E R  H J H 5 j  D A T E - 8 4 2 5 4 ,  T I M E = 1 0 3 7 2 3

0

r*

r

r

r

< "

r

O

O

r
r
r
(

NEW P O S I T I O N  J U S T I F I C A T I O N  MAS KEEN UPDATED
NEW P O S I T I O N  J U S T I F I C A T I O N

SYSTEM A S S IG N E D  PCN :  0 6 N 1 8 0 COMPONENT:  0 6 2 1 0 3 3 1 0 2 0 0
NEW

1
o
Am

3
4 
!:> 
6
7
8 
9
10 
1 I 
12 
13 
1 A 
15

O S I T I O N  J U S T I F I  C A T I O N :
THERE ARE THEREE  L I N E  S T A F F  A S S IG N E D  TO THE  KARROW O F F I C E  
AND THERE I S  NO C L E R IC A L  SUPPORT * T H I S  P O S I T I O N  WOULD PERFO 
RM R E Q U IR E D  C L E R I C A L  D U T I E S ,  AND P E R M I T  S O C I A L  WORKERS TO . 
I N C R E A S E  THE L E V E L  OF D IR E C T  S E R V I C E S »

PRESS  ENTER  TO UPDATE NEW P O S I T I O N  J U S T I F I C A T I O N ;
OR ENTER  ' 1 '  OR P F 1 FOR MORE T E X T  E N T R Y ;
OR ENTER  ' 1 2 '  OR P F 1 2  TO E X I T  T H I S  SCREEJN W ITH O UT  UPDATE 0

n r \
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C FROM TERMINAL HJ55 ON PRINTER HJII5; DATE-84254, TIME* 105(343

©

o

r%

r

r

r

r

r

O

RECORD IIO.S' BEEN UPDATED

NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: ©AN182 
UNAUTHORIZED PCN:
COMPONENT: 062103310200 

iSCENARIO

JOB CLASS CODE: 1123 
LOCATION CODE: JJB 
RP NUMBER:
BRU PRIORITY; 0 
SEASONAL INDICATOR: F 

ASSOCIATED COSTS: (IN THOUSANDS 0F:
TRAVEL COSTS: ’ 0.0
CONTRACTUAL COSTS: 2.8
SUPPLIES COSTS. 0.4
EQUIPMENT COSTS• 2.6
OTHER COSTS: 0.0

PRESS ENTER TO UPDATE RECORD;

SALARY COSTS/POSITION:
BENEFITS COSTS/POSITION:
TOTAL PERS. SERV. .COSTS/POS.: 
ASSOCIATED COSTS/POSITION:
TOTAL COSTS/POSITION:

CLASS TITLE: CLERK TYPIST III 
D'LTA JUNCTION 

NUMBER OF POSITIONS: 1 
MONTHS/POSITION: 12.0 
BARGAINING UNIT: G* 
SCHEDULE: I 
RANGE: 08 STEP: A 
RETIREMENT CODE: A

OCATION NAME

*>

MONTHLY RATE: 0.00 
HOURLY RATE: 0.00

OR ENTER '1' OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER '2' OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
OR ENTER *12’ OR ?F12 TO'EXIT THIS SCREEN WITHOUT UPDATE 0

22717.80
8017.32

30735.12 
5800.00

36535.12

r  

r

r

J jj

r



r

(" FROM TERMINAL IIJ55 ON PRINTER HJH5; DATE>84254, TIME=105709

o

o

r \

r

r
r
r
r

C

o

r

r

NEIJ POSITION JUSTIFICATION HAS' BEEN UPDATED
NEW POSITION JUSTIFICATION

NEW
SYSTEM ASSIGNED PCN: 06N182 COMPONENT: 062103310200
POSITION JUSTIFICATION:

THERE ARE PRESENTLY THREE LINE STAFF ASSIGNED TO THE DELTA 
OFFICE AND THERE IS NO CLERICAL SUPPORT. THIS POSITION WOULD 
PERFORM REQUIRED CLERICAL DUTIES, AND PERMIT SOCIAL WORKERS 
TO INCREASE THE LEVEL OF DIRECT SERVICES.

i
8 
9 
10 
1 I 
12
13
14
15

PRESS ENTER TO UPDATE NEW POSITION JUSTIFICATION;
OR ENTER 11 1 OR PFi FOR MORE TEXT ENTRY;
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

r

r



r

(' FROM TERMINAL HJ55 OH PRINTER HJH5; DATE=84254, TIME-105340

o

o

r *

(

r
r
r

RECORD HAS' BEEN UPDATED
NEOJ POSITION REQUESTS

SYSTEM ASSIGNED PCN: 06N181 
UNAUTHORIZED PCN:
C0MP0HENT: 062103310200 
SCENARIO: 1

SALARY COSTS/POSITION:
BENEFITS COSTS/POSITION: 
TOTAL PERS. SERV..COSTS/POS. 
ASSOCIATED COSTS/POSITION: 
TOTAL COSTS/POSITION:

CLASS TITLE 
LOCATION NAME

F
THOUSANDS OF

<■) c r* -f

MONTHS/POSITION: 
BARGAINING UNIT: 
SCHEDULE: I 
RANGE: 16 STEP: 
RETIREMENT CODE:

MONTHLY RATE 
HOURLY RATE:

0*00
0.00

38707.20
11737.00
50444.20
10300.00
60744.20

SOCIAL WORKER III 
DELTA JUNCTION 

NUMBER OF POSITIONS

JOB CLASS CODE: 4113 
LOCATION CODE: JJB 
RP NUMBER:
BRU PRIORITY: 0 MONTHS/POSITION: 12.0
SEASONAL INDICATOR 

ASSOCIATED COSTS: (IN
TRAVEL COSTS: ■
CONTRACTUAL COSTS: 5.9
SUPPLIES COSTS: 0.4
EQUIPMENT COSTS: 1.5
OTHER COSTS: 0.0

PRESS ENTER TO UPDATE RECORD;
OR ENTER T  OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER '2' DR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
OR ENTER '12' OR PF12 TO 'EXIT THIS SCREEN WITHOUT UPDATE

1
12,
G-.

A
A

r

r

c
r



U

(

(' FROM TERMINAL HJ55 ON PRINTER HJH5; DATE-“84254, TIME=104550

o

r*

r

r

O

r

r

r

NEW POSITION JUSTIFICATION MAS BEEN UPDATED
NEW POSITION JUSTIFICATION

NEW

3
4
5
6 
7 
0 
9
10 
I 1 
12 
13 
1 4 
15

SYSTEM ASSIGNED PCN: 06N181 COMPONENT: 062103310200
QSITI0N J UST1FICATION:
THIS POSITION WOULD PROVIDE MANDATED CHILD AND .ADULT PROTECT 
IVE SERVICES. THERE ARE PRESENTLY THREE LINE STAFF ASSIGNED 
TO THE OFFICE AND 180 CASES AS OF JUNE, L984. THE CASELOAD 
IN THE DELTA AREA HAS GROWN RAPIDLY, AND IS EXPECTED TO CONT 
INUE TO GROW AT 3% PER MONTH.

PRESS ENTER TO UPDATE NEW POSITION JUSTIFICATION;
OR ENTER '1' OR PF1 FOR MORE TEXT ENTRY;
OR ENTER '12* OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

r r \



t
^  r - \

• FROM TERMINAL HJ55 ON PRINTER HJH5; DATE-04254, TIME--11 041 3

©

o

r%

r

r

r

c

r

O

o

r

iECORD 11A a BEEN UPDATED
NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: 06N1G3 
UNAUTHORIZED PCN:
COMPONENT: 062103310200 
SCENARIO: 1

11 23 
IYC

JOB CLASS CODE 
LOCATION CODE:
RP NUMBER:
BRU PRIORITY: 0 
SEASONAL INDICATOR 

ASSOCIATED COSTS: (IN
TRAVEL COSTS: 
CONTRACTUAL COSTS: 
SUPPLIES COSTS: 
EQUIPMENT COSTS: 
OTHER COSTS:

PRESS ENTER TO UPDATE 
OR ENTER 11' OR 
OR ENTER '2* OR 
OR ENTER '12* OR

SALARY COSTS/POSITION: 
BENEFITS COSTS/POSITION: 
TOTAL PERS. SERV. COSTS/POS. 
ASSOCIATED GOSTSVPQSITION: 
TOTAL COSTS/POSITION:

25615.00 
8691.48

34307.28 
5800.00

40107.28

F

CLASS TITLE 
LOCATION NAME

CLERK TYPIST III 
GALENA 

NUMBER OF POSITIONS 1
MONTHS/POSITION: 
BARGAINING UNIT: 
SCHEDULE: H 
RANGE: 08 STEP: 
RETIREMENT CODE:

12.0
G.

A
A

THOUSANDS OF 
0.0 
2.0 
0.4 
2.6 
0.0 

RECORD;
PF1 FOR PREMIUM PAY SCREEN;
PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
PF12 TO‘EXIT THIS SCREEN WITHOUT UPDATE

MONTHLY RATE: 
HOURLY RATE:

0.00
0.00

r r \



r 

r

m

o

r

r
(

(

O

o

r

r

( FROM TERMINAL HJ55 ON PRINTER HJH5; DATE=84254, TIME«110207

NEW POSITION JUSTIFICATION HAS BEEN UPDATED
NEW POSITION JUSTIFICATION

SYSTEM ASSIGNED PCN: 06N18' COMPONENT: 062103310200
NEW I

3
-I

6
7
8 
910 

1 1 
12
13
14
15

r *

OSITION JUSTIFICATION:
THERE ARE PRESENTLY TWO LINE STAFF ASSIGNED TO 
OFFICE AND THERE IS NO CLERICAL SUPPORT. THIS
MOULD
RKERS

PERFORM REQUIRED I

THE GALENA 
POSITION

LER'XAL DUTIES, AND PERMIT SOCIAL WO
TO INCREASE THE LEVEL OF DIRECT SERVICES.

PSESS ENTER 
OR ENTER 
OR ENTER

TO 
1 1 '
1 \ o 1

UPDATE 
OR PF1

NEW
FOR

>0SIT10N JUS'TIFICAT10N ;
MORE TEXT ENTRY,

OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

r



<

r
(' PROM TERMINAL HJ55 ON PRINTER HJH5; DATE*84254, TIME-1 1 1 02*1

r

r
c

r

O

©

r

(

RECORD HAS’ DEEM UPDATED
NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: 06N184 
UNAUTHORIZED PCN:
COMPONENT: 062103310200 
SCENARIO: 1

SALARY COSTS/POSITION:
BENEFITS COSTS/POSITION: 
TOTAL PERS. SERV. COSTS/POS* 
ASSOCIATED COSTS/POSITION: 
TOTAL COSTS/POSIT10N:

CLASS TITLE: 
LOCATION NAME:

SOCIAL 
GALENA 

NUMBER OF

WORKER III

POSITIONS: 1

JOB CLASS CODE: 4113 
LOCATION CODE: IIYC 
RP NUMBER:
BRI.J PRIORITY: 0 
SEASONAL INDICATOR: F 

ASSOCIATED COSTS: (IN THOUSANDS OF $>
TRAVEL COSTS: 2.5
CONTRACTUAL COSTS: 3.3
SUPPLIES COSTS: 0.
EQUIPMENT COSTS: 1
OTHER COSTS: 0.0

PRESS ENTER TO UPDATE RECORD;
OR ENTER '1* OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER '2' OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO;
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

MONTHS/POSITION 
BARGAINING UNIT; 
SCHEDULE: H 
RANGE: 16 STEP 
RETIREMENT CODE

12.0
G>

A
A

4
.5 MONTHLY

HOURLY
RATE 
"(ATE:

0.00 
0.00

44377.20
13013.71
57392.91 
9900.00

67292.91

0

(
r



r

r FROM TERMINAL I4J55 ON PRINTER HJH'.>; DATE*84254, TIME=1 10850

o

o

r*

(

r

(

(

r

o

NEW POSITION JUSTIFICATION MAS BEEN UPDATED
NEW POSITION JUSTIFICATION

SYSTEM ASSIGNED PCN G6N184 COMPONENT: 062103310200

NEW I

o

9 
10 
11
12 
13 
1 4 
15

a s m  on jus i ifi c a t i o n :
THERE ARE TWO LINE STAFF *N THE GALENA OFFICE; THE CASELOAD 
AS OF JUNE, 1984 IS 140AND THE RELATIVE COMPLEXITY OF THE C 
ASES IS INCREASING. THIS SOCIAL WOPaL 111 WOULD PRQVDIE MAN 
DATED CHILD AND ADULT PROTECTIVE SERVICES, AND ASSIST THE 
OFFICE IN RESPONDING TO THE INCREASED DEMAND FOR SERVICES.

PRESS ENTER TO UPDATE NEW POSITION JUSTIFICATION;
OR ENTER '1' OR PF1 FOR MORE TEXT ENTRY;
OR ENTER '12' OR PF12 TO 'EXIT THIS SCREEN WITHOUT UPDATE

r

(

r
r r \



PROM TERMINAL HJ55 ON PRINTER HJII5, DATE=84254, TIME=112040

©

©

r

r

r

r

O

o

RECORD HAS KEEN UPDATED
NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: 06N185 
UNAUTHORIZED PCN:
COMPONENT: 062103310200 
SCENARIO: 1

SALARY COSTS/POSITION: 
BENEFITS COSTS/POSITION: 
TOTAL PERS. SERV. COSTS/POS. 
ASSOCIATED COSTS/POSITION: 
TOTAL. COSTS/POSITION:

JOB CLASS CODE: 4106 
LOCATION CODE: JBM 
RP NUMBER:
BRU PRIORITY: 0 
SEASONAL INDICATOR: 

ASSOCIATED COSTS: (IN T
TRAVEL COSTS: 
CONTRACTUAL COSTS: 
SUPPLIES COSTS: 
EQUIPMENT COSTS: 
OTHER COSTS:

PRESS ENTER TO UPDATE RE 
OR ENTER 11 1 OR P 
OR ENTER '2' OR P 
OR ENTER '12' OR

CLASS TITLE 
LOCATION NAME

r
HQIJSANDS

>:> t
OF $>

SOCIAL SVCS ASSOC III 
NENANA 

NUMBER OF POSITIONS: 1 
MONTHS/POSITION: 12.0 
BARGAINING UNIT: G- 
SCHEDULE: G 
RANGE: 12 STEP: A 
RETIREMENT CODE: A

MONTHLY RATE: 
HOURLY RATE:

0.00
0.00

4.6 
0.4 
1 .5
0. 0 

CORD;
FI FOR PREMIUM PAY SCREEN;
2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 

PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

32419.80
10274.33
42694.13 
9000.00

51694.13

r

r

r



(

FROM TERMINAL IIJ55 ON PRINTER HJH5; DATE-84254, TTME-111755

©

o

r*

(

r

o
o

r

(

r

NEW PClSITT™ JUSTIFICATION HAS BEEN UPDATED
NEW POSITION JUSTIFICATION

NEW
1
9

3
4
5
6  
7
a
9 
10 
1 1 
1 2
13
14
15

SYSTEM ASSIGNED PCN: 06N185 COMPONENT: 062103310200
P0SIT10N JUSTIFICAT10N :

THE NENANA OFFICE IS STAFFED WITH ONE SOCIAL SERVICES ASSOCI 
ATE III AND THERE ARE 90 CASES AS OF JUNE, 19134. THIS POSIT I 
ON WOULD PROVIDE MANDATED CHILD AND ADULT PROTECTIVE SERVICE 
S; THE WORKLOAD STANDARD OF ONE LINE STAFF FOR EVERY FIFTY C 
ASES WOULD BE MET WITH THE ADDTION OF THIS POSITION.

PRESS ENTER TO UPDATE NEW POSITION JUSTIFICATION;
OR ENTER '1• OR PF1 FOR MORE TEXT ENTRY;
OR ENTER '12' OR PF12 TO 'EXIT THIS SCREEN WITHOUT UPDATE 0

r r \



r FROM TERMINAL H ON PRINTER IIJH5; DATE=84254, TIME-112935

o

©

n>

r

r

r
r

o

RECORD HAS BEEN UPDATED
NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: 06N186 
UNAUTHORIZED PCN:
COMPOH :NT: 062103310200 
SCENARIO: 1

JOB CLASS CODE: 1123 
LOCATION CODE: KJA 
RP NUMBER:
BRU PRIORITY: 0 
SEASONAL INDICATOR- 

ASSOCIATED COSTS: <IN
TRAVEL COSTS: 
CONTRACTUAL COSTS: 
SUPPLIES COSTS: 
EQUIPMENT COSTS: 
OTHER COSTS:

PRESS ENTER TO UPDATE

SALARY COSTS/POSITION: 1
BENEFITS COSTS/POSITION•
TOTAL PERS. SERV. COSTS/POS.: 1
ASSOCIATED COSTS/POSITION:
TOTAL COSTS/POSITION: 9

CLASS TITLE: CLERK TYPIST H I  
LOCATION NAME: FORT YUKON

NUMBER OF POSITIONS: 1 
MONTHS/POSITION: 6.0

P
THOUSANDS OF 

0.0
2.5 
0.2
2.6 
0.0

RECORD;

*>
BARGAINING UNIT 
SCHEDULE: H 
RANGE: 00 STEP 
RETIREMENT CODE

A
A

MONTHLY RAVE: 0.00 
HOURLY RATE: 0.00

OR ENTER 
OR ENTER 
OR ENTER

1 1 ' 
i n i
Am 

1 1 2

OR PF1 FOR PREMIUM PAY SCREEN;
OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

2807.90
4345.73
7153.63 
5300.00
2453.63

0

o

r

r



r

r  FROM TERMINAL HJ55 ON PRINTER HJII5; DATE-04254, TIME-112725

o

o

r *

r

(

( '

(

r

o

NEW POSITION JUSTIFICATION

SYSTEM ASSIGNED PCN: 06N186 
NEW POSITION JUSTIFICATION:

COMPONENT: 062103310200

1
r>
A m

3
4
5
6 
\ 
8 
9

10
1 1
12 
1 3 
1 4 
15

THERE IS ONE LINE WORKER ASSIGNED TO THE FORT YUKON OFFICE A 
ND THERE IS NO CLERICAL SUPPORT. THIS POSITION WOULD PERFORM 
REQUIRED CLERICAL DUTIES, AND PERMIT THE SOCIAL WORKER TO 

INCREASE THE LEVEL OF DIRECT SERVICES.

PFRESS ENTER 
OR ENTER '

TO UPDATE NEW POSITION JUSTIFICATION; 
1 1 OR PF1 FOR MORE TEXT ENTRY;

OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

r

r

r
r r \



FROM TERMINAL HJ5S ON PRINTER DATE"84254, TIME-1 30443

RECORD HAS BEEN UPDATED

r*

(

C

( '

r

r

O

NEW POSITION REQUESTS

SYSTEM ASSIGNED PCM: 06N187 
UNAUTHORIZED PCN:
COMPONENT: 062103310200 
SCENARIO: |

SALARY COSTS/POSITION: 
BENEFITS COSTS/POSITION: 
TOTAL PERS. SERV. COSTS/POS. 
ASSOCIATED COSTS/POSITION: 
TOTAL COSTS/POSITION:

CLASS TITLE 
LOCATION NAME

JOB CLASS CODE: 4113 
LOCATION CODE: JBA 
RP NUMBER:
BRU PRIORITY: 0 
SEASONAL INDICATOR: F 

ASSOCIATED COSTS: (IN THOUSANDS OF $)
TRAVEL COSTS: 2.5
CONTRACTUAL COSTS:
SUPPLIES COSTS:
EQUIPMENT COSTS:
OTHER COSTS:

5.5 
0.4 
9. 8 
0.0

SOCIAL WORKER III 
FAIRBANKS 

NUMBER OF POSITIONS: 
MONTHS/POSITION: 12.0 
BARGAINING UNIT: G 
SCHEDULE: E 
RANGE: 16 STEP: A 
RETIREMENT CODE: A

MONTHLY RATE: 0.00 
HOURLY RATE: 0.00

1

PRESS ENTER TO UPDATE RECORD;
OR ENTER * 1 ' OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER '2' OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
OR ENTER ’12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

37359.00
11423.35
48702.35
18200.00
66902.35

r

r

r
r



I

( FROM TERNINAL HJ55 ON PRINTER HJII5; I)ATE=8425‘I, TIME=130253

©

©  

r*

(

r
r
(

0

0

r

r

r

i!EU POSITION JUSTIFICATION MAS TEEN UPDATED
f IL W P 0 SIT ION J LI S TI fr IC A TI 0 N

S V S T E M AS SIC ME I) PC N : 0 6 N I 07 C 0 M PO NEN T : 062101310200
N E U P OS IT 1.0 M J U S TIF I. C A T10 N :

AN INTAKE RATE OF 160 CASES PER MONTH IN FAIRBANKS IS PROJEC 
TED BY FY86 BASED UN PASTINVESTIGATIONS* THIS SOCIAL WGRKE 
I? Ill WOULD BE ASSIGNED TO INTAKE, AND WOULD INVESTIGATE ABU 
SE/i'IEGLECT REPORTS.

0 
9 
10 
11 
12 
1 3
14
15

PRESS ENTER TO UPDATE NEW POSITION JUSTIFICATION;
OR ENTER ‘1 1 OR PF1 FOR MORE TEXT ENTRY;
OR ENTER '12' OR PF12 TO'EXIT THIS SCREEN WITHOUT UPDATE

r



FROM II IIJ55 ON PRINTER 11JH5; 1>ATE=84254, \ ^ E = - ^ 8 3 6 (L> ^

RECORD HAS’ BEEN UPDATED

( ‘

©

©

r%

r

r

O

NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN- 06N188 
UNAUTHORIZED PCN:
C0MP0 NEN T : 06210 33102 00 
SCENARIO: 1

SALARY COSTS/POSITION: 37359.00
BENEFITS COSTS/POSITION: 11423.35
TOTAL PERS. SERV. COSTS/POS.: 48702.35
ASSOCIATED COSTS/POSITION: 9900.00
TOTAL COSTS/POSITION: 58602.35

CLASS TITLE 
LOCATION NAME

111SOCIAL WORKER 
FAIRBANKS 

NUMBER OF POSITIONS:
2.1

JOB CLASS CODE: 4113 
LOCATION CODE: JBA 
RP NUMBER:
BRU PRIORITY: 0 
SEASONAL INDICATOR: F 

ASSOCIATED COSTS: (IN THOUSANDS OF *)
TRAVEL COSTS:
CONTRACTUAL COSTS:
SUPPLIES COSTS:
EQUIPMENT COSTS:
OTHER COSTS:

PRESS ENTER TO UPDATE RECORJ);
OR ENTER '1' OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER '2* ,jR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO;
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

THOUSANDS OF 
2.5 
5. 5 
G . *r
1 .5 
0.0

MONTHS/POSITION 
BARGAINING UNIT 
SCHEDULE: E 
RANGE: 16 STEP 
RETIREMENT CODE

1
G

A
A

MONTHLY RATE 
HOURLY RATE:

0 .00 
00 •

0

r

ir
c  .

p  r \



FROM TERMINAL HJ55 ON PRINTER HJH5; DATE=84254, TIME»135207

©

o

r *

(

r

r

O

©

NEW POSITION JUSTIFICATION HAS BEEN UPDATED
NEW POSITION JUSTIFICATION

NEW
1
2
3
4
5
6
7
8 
9
10 
1 1 
12
13
14
15

SYSTEM ASSIGNED PCN: 06N188 COMPONENT: 062103310200
POSITION JUSTIFICATION:

THIS SOCIAL WORKER III WOUL. BE IN THE ON-GOING SERVICES UN 11 
AND WOULD PROVIDE MANDATED CHILD AND ADULT PROTECTIVE CASEWO 
Rl< SERVICES* THIS POSITION IS NEEDED TO RESPOND TO WHAT HAS 
BEEN AN AVERAGE OF 2.5% INCREASE PER MONTH IN CASELOAD THRO 

UGHOUT FY04.

PRESS ENTER 
OR ENTER 
OR ENTER

TO UPDATE NEW POSITION JUSTIFICATION;
1' OK PF1 FOR MORE TEXT ENTRY;
12' OR PF12 TO 'EXIT THIS SCREEN WITHOUT UPDATE 0

r

r

r



W

"ROM TERMINAL HJ55 ON PRINTER IIJII5; DATE«84254, TIME-141452
(

o

©

r

O

o

r

(

r

(

RECORD I In.S' BEEN UPDATED
HEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: 06N189 
UNAUTHORIZED PCM:
COMPONENT: 062i 03310200 
SCENARIO: 1

JOB CLASS CODE: 1203 
LOCATION CODE: JBA 
RP NUMBER:
BRU PRIORITY: 0 
SEASONAL INDICATOR: F 

ASSOCIATED COSTS: (IN THOUSANDS OF $>
TRAVEL COSTS: 0.0
CONTRACTUAL COSTS: 4.6
SUPPLIES COSTS: 0.4
EQUIPMENT COSTS: 1.6
OTHER COSTS: 0.0

PRESS ENTER TO UPDATE RECORD;
OR ENTER ' 1 ' OR PF1 FOR l:
OR ENTER ' 2' OR PF2 TO III

SALARY COSTS/POSITION:
BENEFITS COSTS/POSITION:
TOTAL PERS. SERV. COSTS/POS.: 
ASSOCIATED COSTS/POSITION: 
TOTAL COSTS/POSITION:

CLASS TITLE: ACCOUNTING CLERK III 
LOCATION NAME: FAIRBANKS

NUMBER OF POSITIONS: 
MONTHS/POSITION: 12.0 
BARGAINING UNIT: G 
SCHEDULE: E 
RANGE: 10 STEP: A 
RETIREMENT CODE: A

MONTHLY RATE: 0.00 
HOURLY RATE: 0.00

REMTUM PAY SCREEN;
•DATE SAME REQUEST, NEXT SCENARIO;

OR ENTER '12' OR PF12 TO EXIT THIS SGREEfl WITHOUT UPDATE

r r \

24859.00
8515.62

33375.42 
6600.00

39975.42



r

(

O

©

r

(

r

J L

ib

"ROM TERMINAL HJ55 ON PRINTER H JH5; »ATE=84254# TIME-141240

NEW POSITION JUSTIFICATION HAS’ BEEN UPDATED
NEW POSITION JUSTIFICATION

COMPONENT: 062103310200
NEW

SYSTEM ASSIGNED PCN: 06N189 
'OSITION JUSTIFICATION:
DECENTRALIZATION OF MANAGEMENT FOR DAY-TO-DAY OPERATIONAL 
FUNCTIONS NECESSITATES AN ACCOUNTING CLERK III TO PERFORM AC 
COUNTING AND BOOKKEEPING DUTIES. THIS POSITION WILL DEVELOP 
REGIONAL BUDGETS AMD MONITOR ADMINISTRATIVE AND PURCHASED SE­
RVICE ALLOCATIONS.

a  
7 
(3 
9 

10 
1 I 
12 
I 3 
14
1r>

'RESS ENTER 
OR ENTER 
OR ENTER

TO 
' 1 ' 
'12*

UPDATE NEW POSITION JUSTIFICATION;
OR PF1 FOR MORE TEXT ENTRY;
OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

r



FROM k f< MIN. HJ55 ON PRINTER HJH5; DATE==04254, T*Tt1E==1 .2018

RECORD HAS’ KEEN UPDATED

o

o

r \

r

r

(

O

Q

NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: 06N190 
UNAUTHORIZED PCN:
COMPONENT: 062103310200 
SCENARIO: 1

191 4
JKA

JOB CLASS CODE 
LOCATION CODE:
RP NUMBER:
KRU PRIORITY: 0 
SEASONAL INDICATOR 

ASSOCIATED COSTS: <IN
TRAVEL COSTS: 
CONTRACTUAL COSTS: 
SUPPLIES COSTS: 
EQUIPMENT COSTS: 
OTHER COSTS:

PRESS ENTER TO UPDATE 
OR ENTER '1'
OR ENTER *2'
OR ENTER '12'

F
THOUSANDS Of 

2.0 
4.6 
0.4 
2.9 
O.G

RECORD;

SALARY COSTS/POSITION:
BENEFITS COSTS/POSITION:
TOTAL PERS. SERV. COSTS/POS.: 
ASSOCIATED COSTS/POSITION: 
TOTAL COSTS/POSITION:

CLASS TITLE: ADMINISTRATIVE ASST 
LOCATION NAME: FAIRBANKS

NUMBER OF POSITIONS: 
MONTHS/POSITION: 12.0 
BARGAINING UNIT: G 

$> SCHEDULE: E
RANGE: 16 STEP: A 
RETIREMENT CODE: A

37359.00
11423.35
40782.35 
9900.00

58682.35
III

1

MONTHLY RATE: Q.00 
HOURLY RATE: 0.00

OR PF1 FOR PREMIUM PAY SCREEN;
OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

r

r

r r



r '  r * \  \ j  ^
FROM TERMIN IIJ55 ON PRINTER HJH5; DATE--84254, TIME=1 .824

NEW POSITION JUSTIFICATION 11 AS BEEN UPDATED
NEW POSITION JUSTIFICATION

e
o

r%

r

r
r

r

COMPONENT: 062103310200SYSTEM ASSIGNED PCN: 06N190 
NEW POSITION JUSTIFICATION:

1 : DECENTRALIZATION OF MANAGEMENT FOR DAY-TO-DAY OPERATIONAL. FIJ 
2: NOTIONS NECESSITATES AN ADMINISTRATIVE ASSISTANT III TO PERF 
3 :  OR 11 A WIDE VARIETY OF ADMINISTRATIVE DUTIES WHICH HAVE SEEN 
4: TRANSFERRED TO THE REGION.
5
6 
7 
0 
9
10 
1 1 
12
13
14 
1 5 :

PRESS ENTER TO UPDATE NEW POSITION JUSTIFICATION;
OR ENTER '1' OR PF1 FOR MORE TEXT ENTRY;
OR ENTER ' 1 2 '  OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

o 
o

r

r
r  • 

(
r



r

FROM TERMINAL ON PRINTER 1-1 JUS; DAT?'84254, TIME-142555

0

o
a

r

r

c

r

O

o

RECORD HAS' BEEN UPDATED
NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: 06N191 
UNAUTHORIZED PCN:
COMPONENT: 062103310200 
SCENARIO: 1

SALARY COSTS/POSITION: 
BENEFITS COSTS/POSITION: 
TOTAL PEES. SERV. COSTS/POS. 
ASSOCIATED COSTS/POSITION: 
TOTAL. COSTS/POSITION:

CLASS TITLE 
LOCATION NAME

JOB CLASS CODE: 1123 
LOCATION CODE: JBA 
RP NUMBER:
BRU PRIORITY: 0 
SEASONAL INDICATOR: F 

ASSOCIATED COSTS: (IN THOUSANDS OF $)
TRAVEL COSTS:
CONTRACTUAL COSTS:
SUPPLIES COSTS:
EQUIPMENT COSTS:
OTHER COSTS:

PRESS ENTER TO UPDATE RECORD;
OR ENTER '1' OR PFi FOR PREMIUM PAY SCREEN;
OR ENTER 12' OR PF2 TO UPDATE SAME REQUEST,

CLERK TYPIST III 
FAIRBANKS 

NUMBER OF POSITIONS

22024.00 
7856.11

29880.91 
5800.00

35680.91

1

THOUSANDS OF 
0.0
2.8 
0.4 
2.6  
0.0

MONTHS/POSITION: 12.0 
BARGAINING UNIT: G 
SCHEDULE: E 
RANGE: 08 STEP: A 
RETIREMENT CODE: A

MONTHLY RATE: 0.00 
HOURLY RATE: 0.00

NEXT SCENARIO,
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE 0

r

r

'0  r-N

r



I I I  ^

r

r

FROM TERMINAL IIJ55 ON PRINTER ITJH5; DATE=84254, TIME=142413

NEW P O S I T I O N J U S T I F I C A T I O N  HAS BEEN UPDATED
NEW P O S I T I O N  J U S T I F I C A T I O N

SYSTEM A S S IG N E D  PC N :  0 6 N 1 9 1  COMPONENT: 0 6 2 1 0 3 3 1 0 2 0 0
NEW P O S I T I O N  J U S T I F I C A T I O N :

THE CURRENT R A T I O N  OF FOUR T Y P I S T S  FOR T W E N T Y - F I V E  L I N E  STAF  
F I S  MARGT NAL. DUE TO THE VOLUME OF A C T I V E  C A S E S .  T H I S  P G S I T I  
ON WOULD PERFORM A RANGE! OF C L E R I C A L  D U T I E S  '  N SUPPORT OF TH 
E R E G IO N A L  O F F I C E .

PRESS  ENTER 
OR ENTER  
OR ENTER

TO UPDATE  NEW P O S I T I O N  J U S T I F I C A T I O N j  
• 1 '  OR PF1 FOR MORE T E X T  E N T R Y ;
' 1 2 '  OR P F 12  TO E X I T  T H I S  SCREEN W ITH O UT U PDATE  0

r r \



r FROM TERMINAL HJ55 ON PRINTER HJll!5; DATE=84255, TIME=1 15101

3

o

r *

r

r

r
r
r
O

o
r

r
r

RECORD HAS BEEN UPDATED
NEW POSITION REQUESTS

SYSTEM ASSIGNED PCN: 06N212 
UNAUTHORIZED PCN:
COMPONENT : 0621 0331 O.vOO 
SCENARIO: 1

SALARY COSTS/POSITION: 
BENEFITS COSTS/POSITION: 
TOTAL PERS. SERV. COSTS/POS. 
ASSOCIATED COSTS/POSITION: 
TOTAL COSTS/POSITION'

1 1 4 
AWA

JOB CLASS CODE 
LfCATION CODE:
P.P NUMBER:
BRU PRIORITY: 0 
SEASONAL INDICATOR: 

ASSOCIATED COSTS: (IN
TRAVEL COSTS: '
CONTRACTUAL COSTS: 
SUPPLIES COSTS: 
EQUIPMENT COSTS: 
OTHER COSTS:

PRESS

CLASS TITLE 
LOCATION NAME

F
THOUSANDS OF 

3.0 
5.5 
0...
1 .5 
0.0

$)

: SOCIAL WORKER IV 
; JUNEAU
NUMBER OF POSITIONS: 1 
MONTHS/POSITION: 12.0 
BARGAINING UNIT: G 
SCHEDULE: A 
RANGE: 18 STEP: A 
RETIREMENT CODE: A

MONTHLY RATE: 0.00 
HOURLY RATE: 0.00

ENTER TO UPDATE RECORD;
OR ENTER T  OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER '2' OR PF2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
OR ENTER '12' OR PI-12 TO EXIT THIS SCREEN WITHOUT UPDATE

37359 
1 1 423 
48702 
1 0400 
59182

.00 

.35 

. 35 

.00 

.35

0

r



■Bn ■ M E B K n u n i  M I I I I  II..................

f" FROM TERMINAL HJ55 ON PRINTER HJH5; DATE=84255, TIME=1 1 494G

o

0
r \

r

NEW P O S I T I O N  J U S T I F I C A T I O N  HAS DEEN UPDATED
NEW P O S I T I O N  J U S T I F I C A T I O N

SYSTEM A S S IG N E D  P C N : 0 6 M 2 1 2 COMPONENT: 062i 03310300
NEW

1

3
A
5
Ci 
i 
8 
9 

10 
1 1 
12
13
14
15

' O S I T I O N  J U S T I F I C A T I O N :
THE  S O C IA L  WORKER I V  P O S I T I O N  I S  E S S E N T I A L  TO P R O V ID E  
IN C R E A S E D  S U P E R V I S I O N ,  CASEWORK C O N S U L T A T IO N ,  AND L I M I T E D  1)1 
RECT TREATMENT I N  THE JIJNAIJ AND S I T K A  F I E L D  O F F I C E S .  DRAM AT I  
C CASELOAD GROWTH AND IN C R E A S E D  C O M P L E X IT Y  OF THE CASES  NECE 
S S I T A T E  EXPANDED CASE S U P E R V I S I O N  I N  THESE TWO O F F I C E S .

•RESS ENTER TO UPDATE  NEW P O S I T I O N  J U S T I F I C A T I O N j  
OR ENTER 11 '  OR P F 1 FOR MORE TEXT EN TR Y ;
OR ENTER  ' 1 2 '  OR P F 1 2  TO E X I T  T H I S  SCREEN W ITH O UT  UPDATE G

r

r
r r n



I

r

r \

FROM I EEHINAL IIJ55 ON PRINTER HJMS; I>ATE«84255, TIME=115906

r

r

C

o

r

RECORD HAS BEEN UPDATED
HEW POSITION REQUESTS

SYSTEM ALIENED PCN: ©6N213 
UNAUTHORIZED PCN:
C'UhPOi 'ENT : 0621 033 I 0300 
SCENARIO: 1

SALARY COSTS/POSITION:
BEMEFITS COSTS/POSITION: 
TOTAL PERS. SERV. COSTS/POS* 
ASSOCIATED COSTS/POSITION: 
TOTAL. COSTS/POSIT I ON:

lul: CLASS CODE; -ill 
LOCATION CODE: AWA 
RP NUMBER:
DRU PRIORITY: 0 
SEASONAL INDICATOR: 

ASSOCIATED COSTS': (IN
TRAVEL COSTS: 
CONTRACTUAL COSTS: 
SUPPLIES COSTS: 
EQUIPMENT COSTS: 
OTHER COSTS:

CL ASS 
LOCATION

TITLE 
i IT. ML

SOCIAL WORKER III 
JUNEAU 

NUMBER OF POSITIONS
12 , 

G
THOUSANDS OF 2*0 

5.5 
0.4 
1 .5 
0. ©

$)

MONTHS/POSITION: 
BARGAINING UNIT: 
SCHEDULE: A 
RANGE: 16 STEP: 
RETIREMENT CODE:

A
A

MONTHLY RATE: 0.00 
HOURLY RATE: 0.00

PRESS ENTER TO UPDATE RECORD;
OR ENTER '1• OR PF1 FOR PREMIUM PAY SCREEN;
OR ENTER '2' OR PI-2 TO UPDATE SAME REQUEST, NEXT SCENARIO; 
OR ENTER '12' OR PF12 TO EXIT THIS SCREEN WITHOUT UPDATE

324 1 9 
1 0274 
42694.
9400 

52094.

00
33
13
00

f

r



rRCM TERMINAL HJS5 ON PRINTER HJI-15; DATE«84255. TIME-1 13624

r

c

O

o

r

c

NEW

NEW
1

6
7
8 
9
1 G 
1 1 
1 2  
1 J  
1 4  
1 3

P O S I T I O N  J U S T I F I C A T I O N  HAS BEEN UPDATED
NEW P O S I T I O N  J U S T I F I C A T I O N

SYSTEM A S S IG N E D  PCN :  0 6 N 2 1 3  COMPONENT: 0 6 2 1 0 3 3 1 0 3 0 0
P O S I T I O N  J U S T I F I C A T I O N :

T H I S  P O S I T I O N  I S  NEEDED TO RESPOND TO GRWOING DEMAND FOR D I V  
I S I O N  C H I L D  P R O T E C T IO N  S E R V I C E S ;  I N T A K E S  I N  JUN EAU  HAVE BEEN 

A V E R A G IN G  3 0  A MONTH,  AND RURAL  I N T A K E S  HAVE BEEN I N C R E A S I N  
G BECAUSE OF CP NETWORKING T R A I N I N G .  THE S O C I A L  WORKER I I I  
WOULD P R O V ID E  MANDATED I N V E S T I G A T I V E  AND CASEWORK D U T I E S ;  Tl-I 
E WORKLOAD STANDARD OF ONE L I N E  S T A F F  FOR EVERY  F I F T Y  CASES 
WOULD BE MET W IT H  THE A D D I T I O N  OF T H I S  P O S I T I O N .

PRESS  ENTER  TO U PDATE  NEW P O S I T I O N  J U S T I F I C A T I O N ;
OR
OR

■INTER ' 1 '  OR PF  1 FOR MORE T E X T  E N T R Y ;
INTER  ' 1 2 '  OR PL' 1 2  TO E X I T  T H I S  SCREEN W IT H O U T  UPDATE

r



r* r \

I : | . ;un I LRMJ. i lT.L H J 5 3  DM P R IN T E R  I I . J I I 5 ;  D A T E » 3 4 2 5 5 ,  T IM E - - 1  2 5 9 4 1

©

O

c

r
r
o

o

r

RECORD HAS BEfcN UPDATED
Nl>,

SYSTEM A S S IG N E D  P C N : 06N214 
U N A U T H O R IZ E D  PCN:
COM PO N EN T: ©621 03310300 
S C E N A R IO :  1

L O C A T IO N  NAME
JOB  C LA S S  CODE:  1123 
L O C A T IO N  CODE:  AEA 
RP N U M B ER :
BRl! P R I O R I T Y :  0 
SE A .S’ 0  N AL IN D IC  A T 0  R : P 

ASSOC IATED COSTS :  ( I N  THOUSANDS OF $ )
TRAVEL COSTS ’ 0.0
CONTRACTUAL COSTS:  2 . 5
S U P P L I E S  COSTS :  0.4
EQUIPMENT COSTS :  2.6
OTHER COSTS :  0.0

S T T IO N  REQUESTS

SA L A R Y  C O S T S / P O S I T I O N :
B E N E F I T S  C O S T S / P O S I T I O M :
T O T A L  P E R S .  S E R V .  C O S T S / P O S . : 
A S S O C IA T E D  C O S T S / P O S I T I O N :
T O T A L  C O S T S / P O S I T I O N :

C L A S S  T I T L E :  CLERK T Y P I S T  I I I  
C R A IG

NUMBER OF P O S I T I O N S :  1 
M O N T H S / P O S I T I O N :  6 . 0
B A R G A I N IN G  U N I T :  G- 
SCHEDUL.E : A 
RANGE :  0 8  S T E P :  A 
R E T IR E M E N T  CODE :  A

MONTHLY R A T E :  0 . 0 0  
HOURLY R A T E :  0 . 0 0

PR ESS  ENTER  TO UPDATE RECORD;
OR ENTER OR P E I  FOR PREM IUM  PAY SC RE EN ;
OR ENTER  ' 2 '  OR P F 2  TO UPDATE  SAME R E Q U E S T ,  NEXT S C E N A R IO ;  
; >R ENTER  ' 1 2 '  OR P F 1 2  TO E X I T  T H I S  SCREEN W IT H O U T  UPDATE 0

9 7 0 3 . 9 0
3 6 4 2 . 2 6

1 3 4 2 6 . 1 6  
5 5 0 0 . 0 0

1 8 9 2 6 . 1 6

I
r

r



©

y  r - -  ^  r s  ^

( '  FROM T E R M IN A L  H J 5 5  ON P R IN T E R  11,1115; D A T E * 8 4 2 5 5 ,  T I M E = 1 2 5 3 5 0

e
NILW P O S I T I O N  J U S T I F I C A T I O N  HAS' KEEN UPDATED

NEW P O S I T I O N  J U S T I F I C A T I O N

SYSTEM  A S S IG N E D  PC N :  0 6 N 2 1 4  COMPONENT: 0 6 2 1 0 3 3 1 0 3 0 0
NEW P O S I T I O N  J U S T I F I C A T I O N :

F *  i  : THERE  I S  PR E S E N T LY  A S O C I A L  WORKER I I I  A S S IG N E D  TO THE  C R A IG
2 :  O F F I C E  AND THERE I S  NO C L E R I C A L  S U P P O R T .  T H I S  P O S I T I O N  TRAVE
3 :  L S  E X T E N S IV E L Y  AS I T  SERVES  THE E N T I R E  P R IN C E  OF WALES I S L A N

(  4 :  D ,  AMD A H A L F - T I M E  C L E R I C A L  P O S I T I O N  I S  NEEDED TO PERFORM RE
5 :  OUTRED C L E R IC A L  D U T I E S ,  AND TO P E R M IT  THE  S O C IA L  WORKER TO I
6 :  NCREASE THE L E V E L  OF D IR E C T  S E R V I C E S .

f  7 :
8  :
9 :

(  1 0 :
I 1 :
1 2 :

f  1 3 :
1 4 :
I S :r  PRESS  ENTER TO UPDATE  NEW P O S I T I O N  J U S T I F I C A T I O N ;

OR ENTER ' 1 '  OR PF1 FOR MORE T E X T  E N T R Y ;
OR ENTER 1U . ' OR P F 1 2  TO E X I T  T H I S  SCREEN W ITH O UT  U PDATE  0

o  

o

r
c

r  .

( r rs



r -
r

FROrl TERMINAL HJ55 ON PRINTER MJH5; DATE=84255, TIME=130515

0

o

r \

r

r

O

RECORD H A 5' BEEN UPDATED

SYSTEM A S S IG N E D  PC N :  
U N A U T H O R IZ E D  PCN: 
COMPONENT:  0 6 2 1 0 2 3 1 0 :  
S C E N A R IO :  1

NEW P O S I T I O N  REQUESTS t
0 6 N 2 1 5  SALAR Y  C O S T S / P O S I T I O N :

B E N E F I T S  C O S T S / P O S I T I O N :
RIO T O TA L  P E E S .  S E R V .  C O S T S /P O S .  :

A S S O C IA T E D  C O S T S / P O S I T I O N : 
T O TA L  C O S T S / P O S I T I O N :

C LA S S  T I T L E :  A D M I N I S T R A T I V E  A SS T  
K E T C H IK A N  

NUMBER OF P O S I T I O N S :
.O C A T IO N  NAME

JOB  C LASS  CODE :  1 9 1 2  
L O C A T IO N  CODE:  ACA 
RP NUMBER: NUMBER OF P O S I T I O N S :  1
BRU P R I O R I T Y :  0 
SEASONAL  I N D I C A T O R :  F 

A S S O C IA T E D  C O STS :  ( I N  THOUSANDS OF $ )
T R AV EL  CO STS :  1 . 3
C ONTRACTUAL  C O S T S :  4 . 6
S U P P L I E S  C O S T S :  0 . 4
E Q U IP M E N T  C O S T S :  3 . 0
OTHER C OSTS :  0 . 0

PRESS  ENTER  TO UPDATE  RECORD;
OR ENTER ' 1 •  OR P F 1 FOR PREM IUM  PAY SCREEN ;
OR ENTER ' 2 '  OR P F 2  TO UPDATE  S NME R EQ UE ST ,  NEXT S C E N A R IO ;
OR ENTER ' 1 2 '  OR P F 1 2  TO E X I T  T H I S  SCREEN W ITH O UT  UPDATE 0

M O N T H S / P O S I T IO N :  
B A R G A IN IN G  U N I T :  
S C H E D U LE :  A 
R A N G E : 1 2  S T E P : 
R F T IR E M E N T  CODE:

1 2 . 0  
G-

A
A

MONTHLY RATE 
HOURLY R A T E :

0 . 0 0  
0 . 0 0

2 4 8 5 9 . 0 0
8 5 1 5 . 6 2

3 3 3 7 5 . 4 2  
9 5 0 0 . 0 0

4 2 8 7 5 . 4 2

O

r

r

to

( r



r

r

(' FROrl TERMINAL HJ55 ON PRINTER HJH5; DATE=84255, TIME=130219

o

o

r \

r

(

O

O

r

NEW P O S IT IO N  J U S T I F IC A T IO N  MAS KEEN UPDATED
NEW P O S IT IO N  J U S T I F I C A T IO N

SYSTEM ASS IGNED PCN: 0 6 N 2 1 5 COMPONENT: 0 6 2 1 0 3 3 1 0 3 . V )
NEW

I Kt

1 2
1 3
M
1 5

O S IT IO N  J U S T I F IC A T IO N :
DECENTRAL IZAT ION OF MANGEMENT FOR DAY-TO -DAY OPERATIONAL FUN 
CT IONS  NECESS ITATES AN ADM IN ISTRAT IVE  ASS ISTANT  I  TO PERFORM 
A WIDE VARIETY OF A DM IN ISTRAT IVE  AND F IN A NC IAL  D U T IE S  WHICH 
HAVE BEEN TRANSFERRED TO THE REG ION .

PRESS ENTER  TO UPDATE  NEW P O S I T I O N  J U S T I F I C A T I O N j  
OR ENTER  ' 1 '  OR PF1 FOR MORE T E X T  E N T R Y ;
OR ENTER  * 1 2 '  OR P F 1 2  T O ' E X I T  T H I S  SCREEN  W IT H O U T  UPDATE 0

(

(
r r \



u

( FROM TERMINAL 11.155 ON PRINTER IIJII5; DATE-"84255, TIME=t30937

©

o

r \

r

O

©

r
r

RECORD 11 A.S' BEEN UPDATED
NEW P O S IT  ION  REQUESTS

SYSTEM A S S IG N E D  P C N : 0 6 N 2 1 6  
U N A U T H O R IZ E D  PCN :
C O M PO N EN T : 0 6 2 i 0 3 3 1 0 3 0 0  
S C E N A R IO :  I

JO B  C LA S S  CODE: 4 2 7 5  
L O C A T IO N  CODE:  ACA 
RP N UM B ER :
BRIJ P R I O R I T Y :  0 
SEASONAL  I N D I C A T O R :  F 

A S S O C IA T E D  C O STS :  ( I N  THOUSANDS OF <l>)
T R A V E L  C O STS :  ■ 2 . 0
CONTRACTUAL  COS ' S : 5 . 6
S U P P L I E S  C O S T S :  0 . 4
E Q U IP M E N T  C O S T S :  1 . 5
OTHER C O STS :  0 . 0

PRESS  ENTER  TO UPDATE  RECORD;

S A L  AR Y C O S T S /P O S  I T I  ON 
B E N E F I  I S  COSTS / P O S I T  .1 ON :
T O TA L  P E R S .  S E U V .  C O S T S / P O S . : 
A S S O C IA T E D  C O S T S / P O S I T I O N :
T O TA L  C O S T S / P O S I T I O N :

C LA S S  T I T L E :  COMMUNITY  CARE L I C  SP I  
LOG AT I  ON N A M E : K ETCH .1K AN

NUMBER OF P O S I T I O N S : 1 
M O N T H S / P O S I T I O N :  1 2 , 0  
B A R G A IN IN G  U N J T :  G 
S C H E D U LE :  A 
RANGE :  1 6  S T E P :  A 
R E T IR E M E N T  CODE: A

3 2 4 1 9 . 8 0  
1 0 2 7 4 . 3 3
4 2 6 9 4 . 1 3  

9 5 0 0 . 0 0
5 2 1 9 4 . 1 3

MONTHLY R A T E :  0 . 0 0  
HOURLY R A T E :  0 . 0 0

OR ENTER  ' 1 •  OR PF1 FOR PREM IUM  PAY SC REEN ;
OR ENTER  ' 2 '  OR P F 2  TO UPDATE  SAME R E Q U E S T , NEXT  S C E N A R IO ;
OR ENTER ' 1 2 '  0  . P F 1 2  TO ' E X I T  T H I S  SCREEN W ITH OUT  UPDATE  0

r



\

I KCj i ) iERMJHAL 11 )5 5  Oil P R IN T E R  I I J I I 5 ,  I)ATE™8 4 2 5 5 ,  T IM E * 1 3 0 7 5 ?

e>

o

n»

(

r
r
O

NEW P O S I T I O N  J U S T I F I C A T I O N  HAS BEEN UPDATED
NEW P O S J I I U N  J U S T I F I C A T I O N

NEW P 
1

4
56
7
8  
9

1 0  
1 i 
1 2
1 3
1 4  
i ::>

YSTEM A S S IG N E D  PC N :  0 6 0 2 1 6  COMPONENT : 0 6 2 1 0 3 3 1 0 3 0 0
'OS I T T  ON J U S T I F I C A T I O N :

P O P U L A T IO N  IN C R E A S E S  TOGETHER W IT H  A 7 0 V. S T A T E W ID E  IN C R E A S E  
I N  COMMUN ITY  CARE F A C I L I T I E S  L I C E N S E D  THE PA S T  6  YEARS NECES 
S I T A T E  A D D I T I O N A L  L I C E N I S I N G  S T A F F .  T H I S  P O S I T I O N  WOULD FUNC 
T I O N  Oi l  AN R E G IO N - W ID E  B A S I S  W IT H  S P E C I F I C  D U T I E S  TO IN C L U D E  

L I C E N S I N G  AND S U PPO R T IN G  FO STER  HOMES, DAY CARE HOMES AND C 
E N T E R S ,  O U T -O F -T O W N  I N Q U I R I E S ,  AND A D O P T IO N S *

PRESS  ENTER TO UPDATE  NEW P O S I T I O N  J U S T I F I C A T I O N ;
OR ENTER ' 1 '  OR P F 1 FOR MORE T E X T  EN TR Y ;
OR ENTER * 1 2 '  OR P F 1 2  TO ‘E X I T  T H I S  SCREEN W ITH O UT  UPDATE 0

r



v j  r \

e

o

c \

( FROM rCRMfNAL HJ35 ON PRINTER HJHSs DATE»842S5, TIMDM31522

RECORD HAS BEEN UPDATED
NEW P O S I T I O N  REQUESTS

SYSTEM  A S S IG N E D  P C M : 0 6 N 2 1  
U N A U T H O R IZ E D  PCN :
C0 MP0 HEN T : 0 6 2 1 0 3 3 1  0 3 0 0  
S C E N A R IO :  1

S A L A R Y  C O S T S / P O S I T I O N : 
B E N E F I T S  C O S T S / P O S I T I O N : 
T O T A L  P E R S .  S E R V .  C O S T S /P O S  
A S S O C IA T E D  C O S T S / P O S I T I O N : 
T O T A L  C O S T S / P O S I T I O N :

3 2 4 1 9 . 0 0  
1 0 2 7 4 . 3 3
4 2 6 9 4 . 1 3  

9 0 0 0 . 0 0
5 1 6 9 4 . 1 3

r

O

JOB  C LASS  CODE:  4 1 1 3  
L O C A T IO N  CODE: ACA 
RP N U M B E R :
ORU P R I O R I T Y :  0 
S EASO N AL  I N D I C A T O R :  F

C LA S S  T I T L E  
L O C A T IO N  NAME

( I NA S S O C IA T E D  COSTS
T R A V E L  C O STS :  •
CONTRACTUAL  COSTS 
S U P P L I E S  C O S T S : 
E Q U IP M E N T  C OSTS :  
OTHER C O S T S :

PRESS  ENTER  TO UPDATE 
OR ENTER 
OR ENTER  
OR

THOUSANDS OF 
1 . 5  
5 . 6  
0 . 4  
1 . 5  
0 . 0

RECORD ;

«>

S O C I A L  WORKER I I I  
K E T C H IK A N  

NUMBER OF P O S I T I O N S  
M O N T H S / P O S I T I O N :  1 2 ,  
B A R G A IN IN G  U N I T :  G. 
S C H E D U L E : A 
RANGE :  1 6  S T E P :  A 
R E T IR E M E N T  CODE :  A

MONTHLY R A T E :  0 . 0 0  
HOURLY R A T E :  0 . 0 0

0

' 1 ' i 9  »
ENTER  ' 1 2

OR PF1 FOR PR EM IUM  PAY S C R E E N ;
OR P F 2  TO UPDATE  SAME R E Q U E S T , NEXT S C E N A R IO ,  

OR P F 1 2  TO E X I T  T H I S  SCREEN W ITH O UT  UPDATE

O

S '

(

r

r r



I

o

FROM TERMINAL IIJ5S ON PRINTER HJIIU, I>ATE*84255, TIME=131404

NEW P O S I T I O N  J U S T I F I C A T I O N  HAS BEEN UPDATED
NEW P O S I T I O N  J U S T I F I C A T I O N

SYSTEM  A S S IG N E D  PC N :  0 6 N 2 1 7  COMPONENT: 0 6 2 1 0 3 3 1 0 3 0 0
NEW P O S I T I O N  J U S T I F I C A T I O N :  

r *  1 :  T H I S  P O S T IO N  I S  NEEDED TO RESPOND TO GRWOING DEMAND FOR MAND
2 :  ATED  C H I L D  P R O T E C T IO N  S E R V I C E S ,  I N T A K E S  I N  K E T C H IK A N  HAVE BE
3 :  EN AV E R A G IN G  3 0  A MONTH, AND RURAL  I N T A K E S  HAVE GROWN DRAMATr  I C A L L Y  BECAUSE OF CP NETW ORK ING  T R A I N I N G .  THE S O C I A L  WORKER
5 :  I I I  WOULD P R O V ID E  MANDATED I N V E S T I G A T I V E  AND Cf ’ ’E WORK D U T I E
6 :  S,  THE WORKLOAD STANDARD  OF ONE L I N E  S T A F F  FOR EVE N't f F T Y  C 

( 7 :  ASES  WOULD BE MET W IT H  THE  A D D I T I O N  OF T H I S  P O S I T I O N .
8 :
V :

r  1 0 :
1 1 :
1 2 :

C  1 3 :
1 <1 :
1 5 :

r  PRESS ENTER  TO UPDATE  NEW P O S I T I O N  J U S T I F I C A T I O N ;
OR ENTER  * 1 1 OR PF1 FOR MORE T E X T  E N T R Y ;
OR ENTER  ' 1 2 1 OR P F 1 2  T O ' E X I T  T H I S  SCREEN W ITH O UT  UPDATE  0

o  

o

r

r

r  .

r ^



FROM 11 K'111 tlnl. IIJ55 ON PRINTER IIJH5; DATE=B4255, TIHE = 1 31 755

©

o
n

r
r

r

r
O

o
r

RECORD I IAS I'tLIEN U PDATED
NEW P O S I T I O N  REQUESTS

SYSTEM A S S IG N E D  P C N :  0 6 N 2 1 B  
U N A U T H O R IZ E D  P C N :
COMPONENT : 0 6 2 1 0 3 3 1 0 3 0 0  
S C E N A R IO :  1

SALAR Y  C O S T S / P O S I T I O N : 
B E N E F I T S  C O S T S / P O S I T I O N : 
T O TA L  P E R S .  S E R V .  C O S T S /P O S *  
A S S O C IA T E D  C O S T S / P O S I T I O N : 
T O T A L  C O S T S / P O S I T I O N :

1 1 2 3  
AC A

JOB C L A S S  CODE 
L O C A T IO N  CODE :
PP NUMBER :
BEI I  P R I O R I T Y :  0 
SEASONAL  I N D I C A T O R  

A S S O C IA T E D  C O S T S : U N
T R AV EL  C O S T S :
CONTRACTUAL  C O STS :
S U P P L I E S  C O S T S :
EQ U IP M E N T  C O STS :
OTHER C O STS :

ENTER  TO UPDATE  RECORD; 
OR ENTER ' 1 1 OR P F 1 FOR 
OR ENTER  
OR ENTER

C LA S S  T I T L E  
L O C A T IO N  NAME

CLERK T Y P I S T  I I I  
K E T C H IK A N  

NUMBER OF P O S I T I O N S 1

THOUSANDS OF
0 . 0  
r )

■4|)

r; 
, 4
, 6
, 0

M O N T H S / P O S I T I O N :  1 2 . 0  
B A R G A IN IN G  U N I T :  G- 
S C H E D U LE :  A 
RANGE :  OS S T E P :  A 
R E T IR E M E N T  CODE :  A

MONTHLY R A T E :  0 . 0 0  
HOURLY R A T E :  0 . 0 0

PRESS
REMI tJM PAY SCREEN ;

OR P F 2  TO UPDATE SAME R EQ UE ST ,  NEXT S C E N A R IO ;  
' 1 2 '  OR P F 12  TO E X I T  T H I S  SCREEN WITHOUT UPDATE

1

3

9 5 6 7 . 8 0
7 2 0 4 . 5 2
6 8 5 2 . 3 2  
5 8 0 0 . 0 0
2 6 5 2 . 3 2

0

f

(



r - L >

:ROii TERMINAL MJ55 ON PRINTER HJH5; DATE=84255, TIML‘=131800

a

o

r \

(

r

r

O

o

r
r
r
r

HEW P O S I T I O N  J U S T I F I C A T I O N  HAS DEEM UPDATED
MEW P O S I T I O N  J U S T I F I C A T I O N

SYSTEM A S S IG N E D  PC N :  0 6 N 2 1 8  COMPONENT:  0 6 2 1 0 3 3 1 G 3 0 0
NEW P O S I T I O N  J U S T I F I C A T I O N :

i THERE ARE E L E V E N  L I N E  AMD S U P E R V IS O R Y  S T A F F  A S S IG N E D  TO THE
2 .  K E T C H IK A N  O F F I C E ,  AND THERE ARE TWO CLERK - T Y P I S T S . T H I S  P O S I  
3 :  I J  ON WOULD PERFORM R E Q U IR E D  C L E R I C A L  D U T I E S  R E S U L T IN G  FROM I  
4 :  INCREASED DEMAND FOR P R O T E C T IV E  S E R V IC E S  AND D E C E N T R A L I Z A T IO N  
!:>: , AND P E R M IT  S O C I A L  WORKERS TO IN C R E A S E  THE L E V E L  OF D IR E C T  
6 :  S E R V I C E S .
7 
6  
9 

1 G
i 1 
1 2
1 3 
1 J  
i !:>

PRESS  ENTER  TO UPDATE  NEW P O S I T I O N  J U S T I F I C A T I O N ;
OR ENTER  ' i 1 OR PF1 FOR MORE T E X T  EN TR Y ;
OR ENTER  ' 1 2 '  OR P F 1 2  T O ’ E X I T  T H I S  SCREEN W ITH O UT  UPDATE 0

r



(A la s k a  C o u r t
^ la i r  of (Afnobn

OFFICE OF ADMINISTRATIVE DIRECTOR
303 K S trn t

KARLA L. FORSYTHE AnohoriB*. AK 99501
0«n*r«l C«unwl

Apr i l  9, 1985

Rep r e s en t a t i v e  Max Gruenberg,  Co-Chai r 
Rep r e s en t a t i v e  N i i l o  Koponen, Co-Chai r 
House HESS Committee 
Alaska S t a t e  L e g i s l a t u r e  
Juneau,  Alaska 99811
Dear Rep r e s e n t a t i v e s  Gruenberg and Koponen:

I am wr i t i ng  wi th r ega rd  t.o a work d r a f t  of  CSHB 88,  r e l a t i n g  
t o  thB p r o t e c t i o n  of c h i l d r e n ,  which i s  be fo r e  the commit tee for 
hea r i ng  today.  My coiv’ient s are s p e c i f i c a l l y  d i r e c t e d  to proposed 
Bect i on 13 (page 6) ,  which i n c l ud e s  " c ou r t  pe r sonne l "  wi t h i n  the 
group of  per sons  r equ i r ed  to r e po r t  abuse or n e g l e c t  of  a c h i l d .

The cou r t  system i s  opposed to thiB p r ov i s i o n .  Court  
pe r sonne l  should not  be held to a h i gher  duty than o r d i na r y  
c i t i z e n s  in r e po r t i ng  i n c i d e n t s  of t h i s  n a t u r e ,  e s p e c i a l l y  given 
the c o u r t ' s  a d j ud i c a t o r y  r o l e .  This r equ i r ement  could c r e a t e  the 
appearance t h a t  the cou r t  i s  t ak i ng s i d e s  in any l e g a l  d i s pu t e s  
which may l a t e r  a r i s e .  The cou r t  system be l i e v e s  i t s  r o l e  should 
be l im i t e d  to a d j u d i c a t i o n  of ; a s e s ,  and Bhould not  be expanded 
to i nc l ude  a nonad j ud i c a t o r y  r e p o r t i n g  f unc t i on .

This  l e g i s l a t i o n  i s  complemented by CSSB 28, which p rov ides  
t h a t  a person employed by the state,  who i s  r e qu i r e d  to r e po r t  
abuse or neg l e c t  s h a l l  r e c e i v e  t r a i n i n g ,  Depar tment s  are 
r e q u i r e d  to develop cur r i cu l um for employees i nc l ud i ng  t r a i n i n g  
about  laws r e l a t i n g  to c h i l d  abuse and n e g l e c t ,  t echn i ques  for 
r e c o gn i t i o n  and d e t e c t i o n ,  i n f o rma t i on  about  agenc i e s  and 
o r g a n i z a t i o n s  t h a t  o f f e r  a i d ,  and procedur e s  for n o t i f i c a t i o n .

I f  both CSSB 28 and CSHB 88 are enac t ed ,  cou r t  system 
pe r sonne l  would be r equ i r ed  to r e p o r t  abuse ,  the cou r t  system 
would be r equ i r ed  to provide t r a i n i n g ,  The cour t  system would 
not  i ndependen t l y  develop t r a i n i n g  m a t e r i a l s ,  but  i n s t e a d  would 
r e l y  upon ma t e r i a l s  developed by the execu t i ve  branch .  However, 
tb c ou r t  system would s t i l l  have to r eproduce and d i s s emina t e  
t hese  m a t e r i a l s ,  as wel l  as provide some minimal t r a i n i n g ,  in the



form of one v i s i t  by a dm i n i s t r a t i v e  s t a f f  to each Jud i c i a l ,
d i s t r i c t  to t r a i n  s u p e r v i s o r s .  The t o t a l  co s t  of t h i s  l im i t e d  
t r a i n i n g  program i s  e s t ima t ed  a t  $4,000,  A copy of  the cou r t
s y s t em ' s  f i o c a l  note i s  a t t a c h e d .

Thank you for  t h i s  oppo r t un i t y  to provide comments. I wi l l
be gl ad to answer any qu e s t i o n s ,

Kl.F: smh
cc:  Rep r e s en t a t i v e  Mike Mi l l e r

Cha i r ,  Hnuse J u d i c i a r y  Committee
Rep r e s en t a t i v e  A1 Adama 
Cha i r ,  House Finance Committee

S i n c e r e l y ,

Kar l a L. For sy the 
General  Counsel



REQUEST

Di 11/Reso1u11on No.: CSSB 28

STATE OF ALASKA 1985 LEGISLATIVE SESSION

- FISCAL NOTE -

Revision Date:

T i t I e : _ aM-ACT Re l a t in g  t oEETlRTTMT CH IT!) ABUSE
pun sort PATK.q 

R e q u e s t o r ;
Da^e of Request

FISCAL DETAIL

Agency Affected; ALASKA COURT SYSTEM 
Program Category Affected: 

ADMINISTRATION OF JUSTICE 
BP.U, Program or Subprogram!s) Affected: 

TRIAL COURTS________ __________

EXPENDITURES/REVENUES: t Thousands of Dollars)

OPERATING

FJV Sb FY ho" KY 87 FY 88 FY 8i) FY 90

iuO PcksunAl seSVI'ces
200 TRAVEL

300 CONTRACTUAL

'100 SUPPLIES

500 equipment

600 LAND & STRUCTURES

700 GRANTS, CLAIMS

300 MISCELLANEOUS

2.5 2.7 2.9 1.1 3.3

-5 . _ .5 .6 .6 .6

i^n L . ILJL_ 1.2 1.3 1.4

TOTAL OPERATING 1 L u u j q— 4.3 4.7 ... J S J

cApiTal

I REVENUE 3
FUNDING; (Thousands of Collars)

IH-FOnT ’FU.'viJ 4.0 4.3 4.7" $.<5 5.3
FEDERAL FUNDS

l)THER

[total 4.0 4.3 4.7' ' 5.0 P
I?PART-TIME
[TEMPORARY

ANALYSIS: Attach a separate page if necessary

Prepared By; Robert g. FISHER, FISCAL OFFICE_____ Phon:*: 7.64-0561______
D i v i s i o n : ________A T A q g A _ rm g r . s y s t e m  . D a t e ,  a/Q/nq_____________

Approved by Commissioner: ' i f , Date; 4/9/85_______

A g e n c y ;  a t a s k a  c o u r t  s v s t f m

Distribution (by Agency preparing fiscal note):

Legislative Finance 

Legislative Sponsor 

Requestor

Office of Management and Budget

Impacted Agency(ies) 7/1/84



A LA SK A  COURT SYSTEM
C8SB 28 - REPORTING OP CHILD ABUSE 

PI8CAL IMPACT

The commit tee s u b s t i t u t e  f o r  Sena te B i l l  28 r e qu i r e s  t r a i n i n g
c e r t a i n  cour t  employees to r ecogni ze and r epo r t  ch i l d  abuse s i t u ­
a t i ons* To implement t h i s  b i l l ,  the Court  System w i l l  have to 
develop and d i s s emina t e  t r a i n i n g  ma t e r i a l s  to employees.  Add i t i ona l  
t r a v e l ,  pos t age ,  and supply expenses w i l l  be i ncu r r ed  in f u l f i l l i n g  
t h i s  r e s p o n s i b i l i t y .  Trave l  funds w i l l  be needed f o r  Cra i ne r a  to 
v i s i t  major cou r t  s i t e s  around the s t a t e .  Pos t age c o s t s  w i l l
i nc r e a s e  from mai l i ng t r a i n i n g  ma t e r i a l s  to o t he r  c o u r t s .  The p r ep ­
a r a t i o n  of t r a i n i n g  packe t s  f o r  employees w i l l  i n c r e a ae  supply 
c o s t s .  The f o l l owing i s an e s t ima t e  of t hese  coBt s :

TRAVEL « v i s i t s  to major cou r t s  for  t r a i n i n g  $2,500
CONTRACTUAL - pos t age co s t s  f o r  ma i l i ng  t r a i n i n g  ma t e r i a l s  500
8UPPLIE8 - p r i n t s hop  t ime and ma t e r i a l s  for  t r a i n i n g  packe t s  l r00Q



REQUEST

Bil1/Resolution No.: CSHB 67 
T i t le :^n Act Relating to  Hearsay
7  E y jd e n g a .  _____________Sponsor:

STATE OF ALASKA 1985 LEGISLATIVE SESSION

________ —  FISCAL NflTF ________

Requestor:______
Date of Request:_

Revision Date:
FISCAL OETAIL

Agency ATTected: Alaska Court Sysfaart
Program Category"Affccted:___________

Adnvuistration of Just ice ______
BRU", Program or Subprogram^} Affected: 

Trial  Courts______________________

OPERATING

hV 8b py 8o FY 8/ FY 88 FY 89 FY 90

ioo PERSONAL'"SERVICES 
200 TRAVEL 
300 CONTRACTUAL 
*00 SUPPLIES 
500 EQUIPMENT 
600 UNO S STRUCTURES 
700 GRANTS, CLAIMS 
300 MISCELLANEOUS

255.2 270.5 286.7 303.9 322.1
9.0 9..5 10.1 10.7 11.3

6.0 fi. 4 6 .8 J7.2 . 7.6

2.0 2.1 2.2 2.3 2.4
16.5

TOTAL OPERATING 1
.. .I,,’,, 288.5 i 305.8 324.1 343.4

c "CAPITST
1 '"REVEfTliE

jCHcitnt r uTiU
7EDERAl FUNOS
3THER
TOTAL

288.7 288.5 305.8 324.1 343.4 I

m— —
i

__2sa^5., 324.1 343.4 1

>0S
p C P T H E — 4 ... 4 4 4 4
PART-TIME
FEMPORARV

ANALYSIS: Attach a separate page i f  necessary

Prepared By; Robert G. F ishe r / Karla Forsythe Phone: 264-0561/264-0634 
Division: Alaska Court System__________________________ Date: 4/5/85_____
Approved by Commissioner; ^ ^ 7 7- S m ^ ^ T  Date: -y/n 
Agency: Alaska Court System r  " r  I
Distribution (by Agency preparing fiscal note):

Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) 7/1/84



A L A S K A  COURT SYSTEM
HB 67 -  HEARSAY EVIDENCE IN CHILD ABUSE CASES 

FISCAL IMPACT

P ER SO N AL  8 E R V 1 C E 8 :
TOTAL

SALARY BENEFITS COST

Super i o r  Court Jndga -  Anchorage $73,620 $82,718 $156,338
In-Cour t  Clerk - Anchorage (Range 12b ) 24,512 8,116 32,628
Law Clerk - Anchorage (Range 13A) 25,332 8,299 33,631
Sec r e t a r y  - Anchorage (Range 12B) 24,512 8,116 32,628

Tot a l  Pe r sona l  Serv i ces  255,225

TRAVEL ( J u d i c i a l  t r a v e l  to ou t l y i ng  cou r t s )  9,000

CONTRACTUAL (Word proce s s i ng  equipment ,  t e l ephone ,
po s t age ,  e t c . )  6,000

SUPPLIES 2,000

EQUIPMENT: (one- t ime i t ems)
St andard o f f i c e  equipment for  a l l  employees and
l e g a l  r e f e r ence  ma t e r i a l s  for  judge and law c l e r k .  16,534

TOTAL FY 86 COST $288,755
■PMnaaaa

Subsequent  f i s c a l  year s  ad j u s t ed  to r e f l e c t  6% i n f l a t i o n .



NARRATIVE 
CSHB 67 (HESS)

According to i n f o rma t i on  provided v e r b a l l y  by the Depar tment  
of  Law, the depar tment  p r o j e c t s  250 ch i l d  sexual  a 3 a a u l t  casos  
dur i ng FY 85 (up from 120 in FY 85) .  The depar tment  a l so  e s t i ­
mates t h a t  80 - 90% of these ca se s  would invo lve the t e s t imony of  
a minor ,  and would r e q u i r e  the hea r i ng cont empla t ed in pa r egraph 
( d ) .  I t  ia f u r t h e r  e s t ima t ed  by the depar tment  t h a t  the ma j o r i t y  
o f  t hese hea r i ngs  wi l l  r e q u i r e  on e - h a l f  day of  cou r t  t ime.

Based on these e s t im a t e s ,  225 ha l f - day  he a r i ngs  would r e qu i r e  
112 days of j u d i c i a l  t ime.  The depar tment  i n d i c a t e s  t h a t  approx­
ima t e l y  two- t h i r d s  of  t hes e  ca se s  ar e  heard in Anchorage.  Thus, 
j u d i c i a l  r e s ou r ce s  would be seeded t.o cover 78 days of  j u d i c i a l  
t ime in Anchorage,  and 34 d a y s  e l sewhere in the s t a t e .

These hea r i ngs  would r e qu i r e  an a dd i t i o n a l  s u p e r i o r  cou r t  
judge to s i t  in Anchorage arid to cover o t he r  c ou r t  l o c a t i o n s .  
The co s t  of t h i s  p o s i t i o n  and r e l a t e d  cour t  s t a f f  a re  d e t a i l e d  on 
the prev ious  page,  along wi th the co s t  of t r a v e l  to cou r t  
l o c a t i o n s  ou t s i de  of  Anchorage.



Robert M. Arvidson, Fh.D.
Box 258
Cordova, A laska 9957'* , , ,  ̂  r-

M A D
March 2, 1985

House Hess Committee 
A laska 3tate Leg isla ture 
Fouch V
Juneau, Alaska 9 9 6 I I
Re: House B i l l  No. 88, "An Act re la t in g  to the pro tection of ch ild ren ;

Dear Committee Members,
This i s  a le t t e r  c f support fo r  House B i l l  No. 88. I  urge passage a f th is  B i l l  

and in the meantime ox'fer the fo llow ing  comments in three areas fo r  yc.ur considera tion .
Area 1. I  suggest th a t psycho log ica l a sso c ia te s should be in serted  between 

"p sycho log ists" and " re lig io u s"  in lin e  1, page 12. Psycho logica l a sso c ia te s are not 
considered psycho log ists per se , and are licen sed  separa te ly under A3 08.86. A 
d is t in c t io n  i s  made between psycho log ists and a sso c ia te s elsewhere in  the s ta tu te s , 
namely A3 4-7.30.915 ( l l ) .

Area I  support Sec. 20 on page 10, but I  am concerned th a t the te rn  
"psychotherap ist" lacks s ta tu to ry  d e f in it io n  ( the concern here i s  w ith the 
d e f in it io n  of psychotherapist as i t  re la te s  to psychology, not p sych ia try ). As I  
understand i t ,  See, 20 i s  a r e s u lt  of issu e s ra ised  in  Alaska y. R. H. ana 
Wetherhom, 633 T* 2d 269 (Alaska App, 1984). In  the dec is ion , Dr. Wetherhorn, a 
c l in i c a l  psycho logist i s  acknowledged as a psychotherap ist, but th is  may be 
problematic fo r  fu tu re  reference since the psychology s ta tu te s  (A3 08.86) do not 
s p e c i f ic a l ly  address the issue of sp e c ia lty  designa tions, such as c l in ic a l or 
counseling psycho logist.

411Reference i s  made in the above dec is ion  to A llred  v. S ta te . 554 P 2d.“(Alaska
1976), where psychotherapy and the p ractice  thereo f are defined , but th is  does not
so lve  a l l  c o n f l ic t s . The A llred  court d id  not extend e v iden tia ry  p r iv ile g e  to
a i l  manner of counselors, so c ia l workers, and psycho log ica l a s so c ia te s ,"  554 p 2d. 
a t 418 ( the p a r t ic u la r  focus concerned p sych ia tr ic  so c ia l workers). The problem 
th a t I  have here i s  th a t AS 08.36, i<30 (d) recognizes the r ig h t of c l in ic a l so c ia l 
workers to  hold out to the pub lic as psycho therap ists . Does th is  mean tha t c l in ic a l 
s o c ia l workers, who ape ne ith e r s ta tu to r i ly  defined nor licen sed  under T it le  8 are
included in the ebeption s ta ted  in proposed 3ec. 47.17*060 (2) ?

C lin ic a l Soc ia l Workers would not ty p ic a l ly  meet the c r i t e r ia  e stab lish ed  by 
the A llred  court fo r  psychotherapist, ye t due to the nature of th e ir  tra in in g  and 
occupational sp e c ia lty , i t  i s  h igh ly  probable th a t these very in d iv id u a ls  would be 
invo lved in se n s it iv e  ch ild  abuse con su lta tion s and proceedings.

Another area of concern i s  the exemption granted to q u a li f ie d  members of other 
p ro fessions in AS 0b 0 6 .180 (b) ( 3 ) where use o f the terms psychotherapy and 
psychotherapeutic i s  not re s t r ic te d .

My purpose here i s  to seek c la r i t y  ra ther than to  be c r i t i c a l  . The in ten t of 
of the section  i s  to c la r i f y  e x is t in g  law, yet app lica tion  of the "p la in  meaning ru le" 
might indiea-oe t hat  " psychotherap ists w i l l  be granted ev iden tia ry



House Hess 
Page 2
March 2, 1985

p r iv i le g e  (due to the recency o f various amendments to  A3 08.86.180; I960 and 1983 
fo r  AG 08.86.180 (b) (3 ) and (d) re sp e c tive ly  v . I 9 7 6  fo r  A llred  ), I s  th is  the 
in te n t of Sec. 20?

As a note , psychotherapy i s  b r ie f ly  defined in the Standards c ite d  in  
12 AAC 60.185 and the term i s  used in  reference to  the p ractice  of psychology in 
AS 08.86.230. Thl!i> however, does not mean th a t a l l  p sycho log ists licen sed  under 
AS 03.96 are q u a lif ie d  as psycho therap ists. Spec ia lty  guicn ines ( based on the generic 
Standards ) which shed l ig h t  on the d e f in it io n  of p ro fessiona l c l in ic a l psycho log ist 
have not been form ally adopted in  12 AAC 60 (see, American Psycho logica l A ssocia tion , 
Committee on P ro fes'iona l S tandards.*"Spec ia lty  gu ic flines fo r  the d e liv e ry  of se rv ice s 
by c l in i  ’ sychol j i s t s . "  American Psycho log ist , 36, 640-651; a lso  a v a ila b le  in

Area 3 . I  request an amendment be made to  HB 83 to the e f fe c t  AS C:}.86.200 
inc lude the provision tha t those licen sed  under AS 08.86 must report knowledge o f 
c h i ld  abuse or neglect as requ ired by AS 47.17.020 (a) ( l) .  My in te rp re ta tio n  i s  
th a t as i t  now reads, AS 08.86.200 (C o n fid en tia lity  of Communication ) i s  in  c o n f l ic t  
w ith AS 47.17.020 ( Pei-sons requ ired to  report) . The amendment would bring Ad 08.86.200 
in l in e  w ith e x is t in g  law and w ith P r in c ip le  5 of "E th ica l P rin c ip le s , o f P sycho log ists;" 
(see 12 AAC 60.185). i  have c a lle d  th is  to  the psychology boards a tten tio n  in  a le t t e r  
dated Feb. 27, 198(VJ (which should have read Feb. 27, 1985).

booklet

S incere ly yours

Robert M. Arvidson
cc: House Jud ic ia ry  

House Finance 
Gov. S he ffie ld  
Rep. Cato 
Senate HESS 
Sen. K erttu la  
Sen. DeVries
Board o f Psychologists . . .  Examiners

* Insert (1981)
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RC: CS for  HQ #88 t'HFSS) In the House Jud Ic I af/|Comml f teB
DA: 10 Apr i l  1985 Fft: C. G r i f f i t h ,  Ketchikan

Soe. 47.17.050.  IMMUNITY. A parson wka o t he r  than the p e r p e t r a t o r
who, In good f a i t h ,  makes a r e po r t  under t h i s  chap t e r ,  or  who p a r t i c i p a t e s
In c i v i l  o r  c r imina l  (JUDICIAL) proceed ings  r e l a t e d  to the submi ss i on of 
r e p o r t s  under  t h l f  c h a p t e r ,  Is Immune f'-om any c i v i l  or  cr imina l  l i a b i l i t y  
t h a t  (WHICH) might  o t he rwi s e  be Incur red o r  Imposed.

DISCUSSION: Fven though t h i s  k k k  s e c t i on  of the b i l l  Is obv i ous l y  de­
s igned t o  p r o t e c t  t hose who r epo r t  I ns t ance s  of ch i l d  abuse ,  and even 
though the phrase "In good f a i t h "  Impl ies t h a t  the defendant  may not  
use t h i s  s e c t i o n  t o  ga in Immunity from h i s / h e r  own cr imina l  l i a b i l i t y ,  
s t i l l ,  t o  make t h i s  q u i t e  Imposs ib l e ,  I am sugges t i ng adding the phrase  
"o t h e r  than t he  p e r p e t r a t o r "  t o  the wording.  I t  seems r edundant ,  and 
ye t  a c l e v e r  lawyer be fore  a Judge who Is not  keen on puni shing someone 
for  t h i s  s o r t  of  mi sbehav ior  might  f ind t he  loophole and use I t ,  Then 
the appeal  process  would have t o  be usBd.

I I Iko Soe.  £9 10, a r a -w r l t o  of AS 47.10.  142(c) ,  In t h i s  d r a f t .
There were e l l  s o r t s  of l oop°ho!es  In the o r i g i n a l  d r a f t .

Sec.  14 adding a s e c i l o n  t o  AS 47.17 l addlng .023) Is good In
f e r r o t i n g  ou t  abuse of  c h i l d r e n  for  pornography.
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James P. h a r p e r ,  Ph. ©.
Glinical Psychology 

5 5 0  West Seventh Avenue, Suite 1310 
Anchorage, Alaska Q Q 5 0 I

Telephone (Q07) 2 7 6 - 7 0 0 4

A p r i l  16, 1985

H onorab le  Max G ruenberg  
H ESS/ Jud ic ia ry  
Pouch V
Juneau A la sk a  99581
Dear R e p re s e n ta t iv e  G ruenbe rg :
I  am w r i t i n g  you on b e h a lf  o f th e  A la sk a  S ta te  P s y c h o lo g ic a l A s s o c ia ­
t io n  a s w e l l  a s m y s e lf  r e g a r d in g  S .B . 88 w h ich  w ou ld  exempt p s y c h i a t r i s t s ,  
p s y c h o lo g is t s  and p s y c h o lo g ic a l a s s o c ia t e s  from  r e p o r t in g  c h i ld  s e x u a l 
a bu se  a t  t h e i r  own d i s c r e t i o n .  I  was in fo rm e d , j u s t  p r io r  to  ou r most 
r e c e n t  m ee tin g  o f th e  S ta te  A s s o c ia t io n ,  t h a t  su ch  a b i l l  e x i s t e d .  None 
o f th e  o f f i c e r s  p re s e n t were aware o f th e  b i l l ,  nor had any o f them 
been c o n s u lt e d  a s  to  th e  a d v i s i a b i l i t y  o f  su ch  l e g i s l a t i o n .  The o p in ­
io n  o f th e  E x e c u t iv e  Committe was unan im ous t h a t  su ch  l e g i s l a t i o n  was 
u n d e s ir a b le  and p o s s ib ly  i n ju r io u s  to  th e  p u b l i c .
I  have a t ta c h e d  th e  c o n c lu d in g  pages from  an a r t i c l e  by S te ven  W o lf , 
D ir e c to r  o f N o rthw es t T rea tm en t A s s o c ia te s  in  S e a t t le  p o in t in g  to  th e  
s i g n i f i c a n t  d e g re e  o f e d u c a t io n a l and p r o f e s s io n a l  e x p e r ie n c e  needed even 
to  a s s e s s  th e  d eg re e  o f r i s k  posed by a s e x u a l o f f e n d e r ,  in c lu d in g  an 
in c e s tu o u s  p a r e n t .  The s k i l l s  r e q u ir e d  f o r  t r e a tm e n t a re  even more 
e x a c t in g .  In  my own e x p e r ie n c e  from  f i v e  y e a r s  o f  e x te n s iv e  work in  
t h i s  a r e a ,  in c lu d in g  th e  e v a lu a t io n  o f more th an  300 o f f e n d e r s ,  and 
th r e e  y e a r s  a s th e  fo u n d e r and c o - d ir e c to r  a t  th e  T rea tm en t Program 
f o r  Sex O ffe n d e r s  a t  H ila n d  M oun ta in , t h a t  th e r e  a re  no more th an  se ven  
to  te n  m en ta l h e a lth  p r a c t io n e r s  in  th e  S ta te  o f A la sk a  who c o u ld  even 
ap p ro x im a te  th e  e x p e r t is e  r e q u ir e d  to  know when to  r e p o r t ,  who to  t r e a t  
o u tp a t ie n t  and when tre a tm e n t i s  s u c c e s s f u l .
P le a s e  do n o t h e s i t a t e  to  c a l l  sh o u ld  you have r.ny q u e s t . io n s .
Yours t r u l y ,

L e g i s l a t i v e  A f f a i r s  O f f ic e r  and 
P r e s id e n t  E le c t ,  A la sk a  P sy ch o lo ­
g i c a l  A s s o c ia t io n
JFH: jn
CC: P a u l T u rn e r , Ph.D .

R e p r e s e n ta t iv e ,  M ike M i le r  
Margo L'lck



At a l l  po in ts  a l o n g  the fun tusy  c o n t i n u um ,  the  o f f e n d e r  is j u s t i f y i n g and r a t i o n a l i z i n g  

his b e h av i o r ,  t h e r e b y  d e s en s i t i z i n g  h im s e l f  t o  w h a t e v e r  s o c i a l  i nh ib i t i on s  m ight o t h e rw i s e  

i n t c r f c r  wi th his c a r r y i n g  ou t his p lan o f  a c t i o n .  Th is  p a t t e r n  has shown i t s e l f ,  in ou r  

c l i n i c a l  e x p e r i e n c e  l o  be th e  s a m e  r e g a r d l e s s  o f  t h e  o f f e n s e  t y p e  o r  th e  h i s t o r y  o f  th e  

o f f e n d e r .  Again ,  it is no t so r  ,ich how the o f f e n d e r s  a r e  d i f f e r e n t  in the s t y l e  and s t r u c t u r e  

o f  t h e i r  f a n t a s i e s ,  but r a t h e r  how they  a r e  th e  s am e .  In any  c a se ,  on c e  a c on t i nu ing  

p a t t e r n  o f  se xua l  a c t i n g  ou t is e s t ab l i s h ed ,  th e  s e x u a l  p r e f e r e n c e  c a n n o t  be " t a l k e d  

ou t  o f "  th e  o f f e n d e r .  O t h e r  m o r e  d i r e c t  means  mus t  be f o und  t o  a l t e r  the d e v i an t  p a t t e r n s  

o f  a r o u s a l .  Th is  is t r u e  f o r  v i r t u a l l y  a l l  r e p e a l  s e xu a l  o f f e n d e r s ,  i n c lud ing  ince s tuous  

o f f e n d e r s .  T hey  sh a re  the s am e  g e n e r a l  h i s t o r i c a l  und b e h a v i o r a l  c h a r a c t e r i s t i c s  tha t 

ch i ld  m o l e s t e r s  m an i f e s t  inc lud ing  a c l e a r  p u l l e r n  o f  a r o u s a l  t o  c h i l d r e n .  (W o l f ,  C o n t e ,  

11)84). They ,  f o r  e x am p l e ,  w i l l  begin  to  r e c o g n i z e  th e i r  ch i l d  as  a po s s ib l e  s e x  p a r t n e r ,  

begin to  j u s t i f y  arid r e i n f o r c e  t h e i r  a t t r a c t i o n  wi th  f a n t a s y ,  f r e q u e n t l y  o f  t h em s e l v e s  

as the unw i t t i ng  v i c t im  o f  the chi ld 's se xua l  a g g re s s i o n  o r  t h e i r  w i fe ' s  r e j e c t i o n .  As 

th e i r  i n t e r e s t  in and s e xu a l  a r o u s a l  f o r  th e  ch i l d  i n c r e a s e s ,  t h ey  i n c r e a s e  t h e i r  i n t e r a c t i o n  

w i th  the ch i l d .  Urns beg inn ing  l o  i s o l a t e  the ch i ld  f r o m  th e  rest  o f  the f a m i l y ,  and i n c r e a s e  

th e  p r o b a b i l i t y  tha t  the  o f f e n d e r  wi l l  be ab le  to  be s e x u a l  w i th  the  ch i l d  w i th ou t  the 

ch-.ld's hav ing  an y on e  e l s e  l o  tu rn  to .

C L IN IC A L  IM P L I C A T IO N S  

1-A'scarcli and c l i n i c a l  e x p e r i e n c e  sugges ts  t h a t  ind i v idu a l s  i d e n t i f i e d  as  se xua l  

o f f e n d e r s  a r c  i nd iv idua l s  who a r e  a c t i n g  on a c l e a r  p a t t e r n  o f  s e xu a l  p r e f e r e n c e  in t h e i r  

d e v i a n c e .  Th is  p a t t e r n  o f  b e h av i o r ,  on c e  e s t a b l i s h ed ,  is c h r o n i c  in n a t u r e  and i n c o r p o r a t e d  

b o th  us a r e su l t  o f  and as  p a r t  o f  the pe rson' s p e r s o n a l i t y  s t r u c t u r e .  With the d e v e l o pm en t  

o f  one  p a t t e r n  o f  dp- ’ i a n c e ,  o t h e r s  a r e  l i k e l y  t o  d e v e l o p .  T h e s e  q u a l i t i e s  po in t  t o  the 

" e c d  f o r  th o rough  und c om p re h e n s i v e  a s s e s smen t  o f  t h e  s e x u a l l y  d e v i a n t  ind iv idua l  

a l o n g  v e r y  s p e c i f i c  l in es .  I t shou ld  a l so  be c l e a r  t h a t  the s e xu a l  o f f e n d e r ' s  s e l f - r e p o r t  

is no t a d equ a t e  f o r  th is  t a sk .  It is h igh ly u n l i k e l y  t h a t  any  p e r s o n  i d e n t i f i e d  as  a sexua l  

o f f e n d e r  w i l l ,  w i th ou t  s om e  ou t s ide  p ressu re ,  r e v e a l  the t r u e  n a t u r e  o f  t h e i r  s e x u a l l y
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d c v i a n l ,  i l l e g a l  and i n ap p r o p r i a t e  b e h a v i o r s  l o  a l l i c r a p i s t  who  is a s t r a n g e r  l o  I h em  

and f r e q u e n t l y  seen a s . a  p o t e n t i a l  t h r e a t  l o  i h e i r  f r e e d o m .  As such,  any  f o rm  o f  c o m p r e h e n s i v e  

a s s e s smen t  of. th is ind iv idua l  has l o  inc lude  a r e v i e w o f  a l l  d a ta  a v a i l a b l e  in c lud in g  v i c t im  

s t a t e m e n t s , w i tness  s t a t e m e n t s ,  a t tendant a s s e s sm e n t s  o f  the o f f e n d e r  by t h e i r  t h e r a p i s t  

o r  by f a m i l y  m em b e r s  o r  f r i e nd s  o r  c o -w o r k e r s ,  e t c .  I n c r e a s i n g l y  it a l so inc ludes  p s y c h o - 

ph y s i o l o g i c a l  a s s es sment i n v o l v ing  i n s t r um en t s  such  as th e  p en i l e  p l e t h y sm og r a p h  ( Z u ch e r r n an .

19 ) and  a c l i n i c a l  p o l yg r aph .  It m eans  a s se ss ing  the pe rson ' s  d e v e l o p m e n t a l  h i s t o r y

f o r  c lu e s  t o  the  d e v e l o pm en t  o f  the pe rson' s p e r s o n a l i t y  as  e x am in e d  using i n s t r u m r  *s
i >

such as th e  MM PI .  Th is  a l s o  means  as sess ing  t h e i r  past  and  p r e s en t e n v i r o nment and  1 

b e h a v i o r a l  r e sponse  p a t t e r n s  in o r d e r  t o  un d e r s t a n d  the p r o b l e m  as i t  e x i s t s  now.  /

When one  has c om p l e t e d  th is k ind  o f  c o m p r e h e n s i v e  a s s e s sm en t  o f  th e  sexua l  

o f f e n d e r  arid unde r s tand s  th e  h i s t o r i c a l  p e r s p e c t i v e  as  i t  a p p l i e s  t o  p e r s o n a l i t y  and  e n v i r o n m e n t ,  

one  then l ias a s t r u c t u r e  f r om  which one  can p lan  f o r  t r c u t i n g  th e  s p e c i f i c  p a t t e r n s  

o f  the o f f e n d e r ' s  se xua l  a r o u s a l / a d d i c t i o n .  F o r  e x a m p l e ,  w o r k i n g  wih t the o f f e n d e r  

;•> i, i |,r> c x i s t a n c c  o f  d i s t o r t i o n s  in his a t t i t u d e s ,  b e l i e f s  and v a lu e s  ( p e r s o n a l i t y )

a n d  the r o l e  they  p lay  in c r e u l i n g  and j u s t i f y i n g  his d e v i an t  b e h a v i o r .  A l s o  w o r k i n g  

w i th  him to  r e c o g n i z e  the r o l e  o f  his own ch i l d h o o d  e x p e r i e n c e s  ( P o t e n t i n t o r s )  in c r e a t i n g  

th o se  a l t i t u d e s ,  b e l i e f s  and va lu es .  N e x t ,  w o r k i n g  w i th  th e  o f f e n d e r  t o  r e c o g n i z e  t i n 1 

r v d i e a l / a d d i c t i v e  n a t u r e  o f  his dev ian t  b e h a v i o r  inc lud ing  r e c o g n i z i n g  it ar id u nde r s t a nd in g  

th e  r o l e  o f  his p e r s ona l  d i s inh ib i t o r s  in the  m a i n t e n a n c e  o f  his se xua l  d e v i a n c e .  Then 

w o r k i n g  w i th  the  o f f e n d e r  t o  r e c o g n i z e  and inh ib i t  his dev ian t  se xua l  be l iav i  .m l  p r e f e r e n c e s .

T he  a b o v e  r e p r e s en t s  a n um be r  o f  d i f f e r e n t  a r e a s  o f  t h e r a p e u t i c  c o n c e rn s ,  e a c h  

w i th  i ts  own t h e r a p e u t i c  a p p r o a c h .  At  o u r  a g e n c y  we use a c om b in a t i o n  o f  c o n f r o n l i v e  

g r o u p  t n e r a p y ,  " t r a d i t i o n a l "  ins ight it?Ik t h e r a p y ,  f a m i l y  t h e r a p y ,  c o up les  t h e r a p y  arid 

c o gn i t i v e  b e h a v i o r a l  c o u n t e r e on d i t i o n i n g  and a v e r s i o n  th e r a p i e s  t o  add re ss  th e se  needs .

In each  ca se  we wo rk  to  e s tab l i sh  the d e v e l o p m e n t a l  s e quence  o f  th e  de v i anc e ,  w o r k  

t o  inhibi t  o r  m ak e  a v e r s i v e  the de v i an t  a r o u s a l  and  t o  s t r e n g t h e n  th e  o f f e n d e r ' s

- 1 4 -
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i r i l c r p e r s o n u l  s k i l l s  und va lu e s .  This c o m p r e h e n s i v e  a p p r o a c h  has shown i t s e l f  v e r y  

e f f e c t i v e  in l ow e r i n g  ou r  c l i en t s '  l e v e l s  o f  d e v i a n t  a r o u s a l ,  us m ea su r e d  by the p en i l e  

p l e t h y sm og rn p l i  und po l yg r aph .  It has a l s o  shown a good  l e v e l  o f  success  in l im i t i n g  

th e i r  r e t u r n  to  sexua l  agg re s s i on .  H ow ev e r ,  th is  is s t i l l  /in e x p e r im e n t a l  app ro ach .

Long  t e rm  r e su l t s  (b ey ond  ten y e a r s )  have  no t been  ob s e r v ed .

bused  on th is mode l ,  t r e a tm e n t  o f  th is p o pu l a t i o n  is n e i t h e r  ea sy  no r  rap id ,  

it meuns  in a v e r y  r e a l  sense o f t e n t im e s  e x t e n s i v e  r c p a r e n t i n g  o f  the ind iv idua l  o f f e n d e r  

t o  a m e l i o r a t e  the i n f l u e n c e s  o f  P o t e n t i a t i n g  F a c t o r s .  It meuns  w o r k i n g  w i th  him und 

his f a m i l y  o r  e x t en ded  f a m i l y  in r e s t r u c t u r i n g  th e i r  a t t i t u d e s  and b e l i e f s  ab ou t  men 

and w om en ,  abou t  ad u l t s  und ch i l d r en ,  and ubou t  s e x u a l i t y  i o  p r o v i d e  a m o r e  n p p r o p r i a t e / n o n a b u s i v e  

a tm o s p h e r e  in which they  can l i v e .

It is my hope tha t  my p r e s e n t a t i o n  o f  th is  t h e o r e t i c a l  m ode l  w i l l  be o f  s om e  u t i l i t y  

to  th e  t r e a tm e n t  c om m un i t y  in assess ing and w o r k i n g  w i th  this d i f f i c u l t  und d ang e ro u s  

pop d a t i o n .  A t  the v e r y  leas t  1 hope  tha t s o m e  o f  it hus made  enough sense t o  g e n e r a t e  

Curt icr r e s e a r c h  to  c i t h e r  c o r r o b o r a t e  o r  d i s p r o v e  my o f f e r i n g s .  F r om  my own po in t 

o f  v i ew ,  ad d i t i o n a l  r e s e a r c h  is c e r t a i n l y  n e eded  in the a r e a  o f  p e r s o n a l i t y  a s sessmen t  

a s  we l l  as p s ych ophys i o l og i c a l  a s s e s sm en t  o f  i d e n t i f i e d  o f f e n d e r s  urid i d en t i f i e d  " n o rm a l s " .

It a l s o  s e em s  im p o r t a n t  tha t we begin  t o  l o o k  m o r e  c lo . i e l y  at  v i c t im s  in t e rm s  o f  th e  

im pa c t  o f  th i s  b e h a v i o r  on n o n o f f e n d e d  as w e l l  as o f f e n d e d  f a m i l y  m am be r s .  Th is  is 

( • s pec ia l l y  t r u e  in t e rm s  o f  the impac t  o f  th is  k ind o f  e x p e r i e n c e  on ma l e  ch i l d r en  s inc e  

s t a t i s t i c a l l y  th ey  a r e  the mos t l i k e l y  to  g r ow  up and b e c o m e  o f f e n d e r s  th em se lv e s .

F u r t h e r  e x p l o r a t i o n  in the  a r e a  o f  v a l u e s  and a t t i t u d e s  a c qu i s i t i o n  o f  ch i l d r en  and a d o l e s c e n t s  

w ou ld  a l s o  s e em  to be a f r u i t f u l  a r e a  o f  r e s e a r c h .  F i n a l l y ,  I wou ld  mos t l i k e  to see 

an i n c r e a s ed  e f f o r t  made  by a l l  c l i n i c i a n s  t o  k e ep  and sh a r e  d a t a ,  th rough  publ i shed 

a r t i c l e s ,  t h e i r  e x p e r i e n c e  and d a ta  g a t h e r e d  f r o m  th e i r  w o r k  w i th  c l i e n t s .  It is my 

hope  t h a t  th e  mode l  1 have  p r e s en t e d  w i l l  be o f  s o m e  a s s i s t a n ce  in g e n e r a t i n g  that k ind 

o f  c o o p e r a t i o n  and f u r t h e r  r e s e a r c h .
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i^ e^ 6 vv\ ^ vo ^  i 
 f_/Wti..c4a^

GL-^^Vjoo^ A v- ^  vAocoJitov co-̂ X̂ c**—LJL jC uW - i'O J. cx_o -ojx-l̂ _0(-
CVvvJL vJ i©xo) CUU CO *-Vo4toi-^-A A2-^-AOuteo COv^J2_

"‘S ^ E - vo io .  ̂ A u jrtrrnA ^  o o u g o i 'V to —
cU & eboJ' IpxxwvXcoV-usv-n ''4-UioA Io lo  b - vs^ vo  c o sb X tx k  4-0
V * iu c t  \cuJ a  c^UrvOr V'Pokoe_ a . A^*xOo>Vu 3yo  'A o b  .
P ^ a J a J O ^  f t  y j^ a A  U r ^ v J U jb  4 o  O c rv v -a _ ^ L ^
COv'-OvWA>0 c-1— tL 4-t-r v\o-Ua.a4 - -J.-L («_ •X cot'tuxv. Vcfx-aJ
bjc.'&v-N CLxyv/v ^c X cjJ L  0 ^  w - t e . i t  co \ w iL  \vc_ ^ w  ^ H o W uk cn  (

 Cvji_ C^OO-vO?̂  4-0 ^-•Ouv'XjtL —\Jr i r 'taxc*_l!Lu^ v v ^ -^ c ^ ^ u J t -b ^
4 o  cn^'V' o'— ^ o  - C*X^vvv_trc4r cxX L  ^> V>oj v-v̂  ĵ -c-v>\-e_ vO  f)°̂ Ny 
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On t l ic  o th e r  hand , 
some experts feel being a 
la tchkey  ch ild  may not 
necessa rily  be so bad.
A cco rd in g  to them  the 
e x p e r ie n c e  encou rages  
“ independence, responsi­
b i l i ty ,  s tree t savvy and 
pride .”  Bu t le t's look at 
the big p ic tu re .
P ro to lum s a Natg n ri-fl» a u lt
W orldw ide , young people 
in droves, most lack ing 
proper, needed pa ren ta l 
guidance and supervision, i 
have p lu n g ed  in to  the 
d rug  cu ltu re . As many as j 
75 percent o f high school
and secondary school s t u - _______

. dents experim ent w ith  or 
regu la rly  use drugs. It is not at a ll 
uncommon fo r grade school c h il­
dren to pop pills, take various kinds 
o f  drug trips or smoke marijuana.

Penal ins titu tions arc filled  w ith  
errant youths. For the most part, 
they ’ve gotten in to^troub le  because ,
they’ ve lacked proper parental gu id ­
ance and supervision. T he y 're  been 
latchkey ch ild ren du rin g  m a jor por- 

. lions o f the ir g row ing years.
Teenagers’ a b ility  to be con fi­

dent and tru s tin g , to have a ffection 
fo r th e ir fam ilies and be able to 
master inne r feelings and impulses, 
has been on a steady decline since 
the 1960s. T h a t’s made c lear in a 
U .S . survey o f  tw o  groups o f teen­
agers by psych ia tris t Danie l O ffe r 
and psychologists E r ic  O strov and 
Kenneth I. H oward .

T h e ir  p ub lis h ed  su rve y . The 
Adolescent: A P sycho log ica l S e lf-  | 
po rtra it , compared a g roup o f 1960 
teenagers to  a g roup  g row ing  up in 
the 1970s and 1980s. A bou t 20 
percent o f the la tte r g roup reported 
fee ling em pty em o tiona lly , being 
confused most o f the tim e  and fee l­
ing  they would ra th e r d ie than con­
tinue  liv ing .

T h e s e  c h i l d r e n  c l e a r l y  la ck  
needed. Darental sunoevision and 

‘ g u idan ce . T h a t ’s not to say a l l 1 
la tchkey children get into trouble , 

'a nd  those with adequate parental 
guidance and supervision do not. 
But com m on  sense shou ld tell us 
that the chances o f  la tchkey ch i l ­
dren getting in to troub le  o r  having

'  d iff ic u lty  in society would be s ig ­
n ifican tly  h igher.

8  itic*4<y Nogatire
R ea lity  is. o u r modern kuchkcy  
ch ild -rea ring  trend , no m a tte r what 
the cause, is u n hea lth y . Vance 
Packard in  his book O u r Endan ­
gered Child ren : Growing up in a
Changing W orld  goes as fa r as to 
la b e l th is  la tc h k e y  age “ a n t i -  
c h ild ."

Some would say th is label is too 
harsh. But today 's downp lay o f 
fa m ily  im p o r ta n c e  and fa m ily  
togetherness has led to “ latchkey 
th in k in g ,”  and i t  is a de fin ite  nega­
tive in ch ild  rearing.

Researchers con firm  how nega­
tive la tchkey ch ild  rearing is. A  
recent s tudy found that, depending 
on the age o f the ch ild , la tchkey 
ch ild ren  often su ffe r deep lo n e li­
ness, te rr ib le  scare-filled anxie ties, 
as w e ll as periods o f  boredom.

I t  is reported tha t some small 
c h , ld r c n  e x p e r ie n c e  r e c u r r in g  
nigh:-’’*.ares and obsessive concern  
fo r th e ir  sa fe ty  because th e y ’ve 
been le ft home alone fo r long pe ri­
ods o f tim e .

Ana lysts say la tchkey ch ild ren  
arc more lik e ly  to  be inVolved in 
acc.dents, fires , d rug  abuse and 
juven ile  de linquency, These same 
researchers say la tchkey 
ch ild ren , when le ft home | 
w ith ou t pa ien la l supervi­
sion and p ro tec tion , arc 
more lik e ly  to  do poorly 
in school and be sexually 
abused by o lde r s ib lings 
and c h i ld re n ,  o r even 
aduits.

Father's Importanco
Fathers should especially consider 
the ir relationship w ith  the ir children.

Dads must go out o f th e ir way and 
make a concentrated e ffo rt to spend 
lim e w ith  ch ild ren . W o rk  and busi­

ness concerns, as well a barrage o f 
outs ide-thc-homc activ ities , usually 
leave fathers w ith  in su llic icn t tim e to 
spend w ith  ch ild ren .

I t  can be a m a jo r irony . A  fa ther 
can th in k  he h im se lf needs to work

long hours to  give his fam ily  and 
ch ild ren  the best. In rea lity  he may 
be denying his fam ily  and ch ildren 
what they need most— Dad.

C h ild ren  need Dad ’s lim e , his con­
cern, teaching, gu id ing , g iv ing , lov­
ing, p laying and co rrec tion . Money 
alone cannot buy or give fam ily  and 
ch ild ren  what they need most from a
fa the r— fa ther h im se lf. ______

A  fa th e r ’s presence is im portan t. 
T h is  is true  d u r in g  c ru c ia l p re­
school years when a c h ild ’s scx-ro lc 
id e n t if ic a t io n , pe rsona lity , m o to r 
s k il ls , c re a t iv i ty  and a b i l i ty  to 
achieve arc being fo rm ed. It is also 
tru e  when ch ild re n  are o lde r, a 
tim e  when they may need f irm  
guidance and, advice.. Tests t show 

'h a t boys deprived o f  a fa th e r’s 
p-csencc on average have more l im ­
ite d  chances o f  g ro w in g  up to  
become w e ll-ad justed , happy, p ro ­
duc tive  young men. A cco rd in g  to 
studies, fa the r-deprived boys tend 

l to exercise less se lf-con tro l and lack 
somewhat in social re spons ib ility .

Fa ther-deprived g ir ls  also su ffe r 
in s im ila r ways and especia lly s u f­
fer in th e ir a b ility  to re late appro­
pria te ly to males as they grow  in to  
adu lthood.
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Ve the undersigned citizens and voters vant to see incest and sexual assualt separated 
from each other. In cases of sexual assualt there is usually one victim and that 
victim is harmed once but in cases of incest the whole family becomes the victim of 
the state and the victim is harmed twice: once by the molester and then again by the
state. In cases of sexual assualt, not of incest, the victim's and the family's 
rights are not taken away and they are not forced to testify. In cases of incest 
it is most common that the victim's rights and that of the family are taken away and 
it is common also that the victim is fcrcec to testify against a family member, and 
any other family member also, to the state's satisfaction, are forced to testify than 
are separated.

We further believe that incest should he regared as an illness such as alcoholism or 
drug abuse. In cases of incest there should be a maximum two year sentence and 
mandatory counseling, and that repeat offenders of incest may then be considered to 
fall under the presumptive sentence. And considering the severity of individual 
cases, that probation with the appropriate counseling should be considered before a 
jail sentence. A courtroom should be considered a last resort in many cases.

Additionally, the family's rights or freedoms should never be violated. Family 
members should have the right to press charges and testify if they so desire, and to 
be protected when they request it. However those who don't want to press charges 
should not be forced to. Contrary to the opinion of the existing laws, individuals 
are intelligent enough to make wise decisions by themselves concerning their family. 
Families that seek counceling should be able to receive such without the threat of 
jail.

Sexual assualt, child abuse or molestation are not being condoned here; it is the 
family unit that is condoned. The family unit is the most important part of society 
but the most vulnerable and abused. The family unit must not be forced to destroy 
itself by the state forcing the family members to testify against each other.
The seriousness of incest should not be overlooked, but neigher should the family 
unit in such cases, and their vulnerability to actions taken by the state.

We would also request that all these presently serving sentences for incest have 
their cases reviewed, that family members be interviewed, the victim's statememts 
be more seriously considered; the molesters afterwards to be interviewed to decide 
whether a release should be considered or denied. Qualified counselors should have 
the deciding factor in whether the sentence is reduced or .if release on probation 
is appropriate.

There are equal rights for blacks, women, and even dogs; victims have equal rights 
and sc do their families except in cases of incest. Should not the family unit 
have equal rights in this society or is it all going to the dogs?
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LEGISLATE FREEDOM

We the undersigned citizens and voters want to see incest and seyual assualt
separated from each other. In cases of sejfual assualt there is usually one
victim and that victim is harmed once but in. cases of incest the whole, family
becomes the victim of the state and the victim'is harmed twice: once by the
molester and then again by the state. In cases of sexual assualt, not of incest,
the victim's and the family's rights are not t^ken away and they are not forced
to testify. In cases of incest it is most common that the victim's rights and
that of the family are taken away and it is common also that the victim is
forced to testify against a family member, and any other family member also,
to the state's satisfaction, are forced to testify than are separated.

• *'
We further believe that incest should be regarded-as'an illness such as alcoholism 
or drug abuse. In cases of incest there should a maximum two year sentence 
and mandatory counseling, and that repeat offenders of incest may then be con- , 
sidered to fall under the presumptive sentence. And considering the severity 
of individual cases, that probation with the appro* ate counseling should 
be considered before a j§il sentence. A courtroom should be considered a last 
resort in many cases.

Additionally, the.family's rights or freedoms should never be violated. Family 
member s’‘should4 have the right to press charges and testify if they so desire, 
and to. be protected when they request it. However those who don't want to press 
ci arges should not be forced to. Contrary to the opinion of the existing laws, 
individuals are intelligent enough to make wise decisions By.themselves concerning 
their family. Families that seek counseling should be able to receive such 
without the threat of jail.

Sexual assualt, child abuse or molestation are not being condoned here; it is 
the family unit that is condoned. The family unit is the most important part 
of society but the most vulnerable and abused. The familyxinit must not be 
forced to destroy itself by the state forcing the family members to testify 
against eachjTne seriousness of incest should not be overlooked, but neither 
should the family unit in such cases, and their vulnerability to actions taken 
bj the state.

We would also request that all those presently serving sentences for incest have 
their cases reviewed, that family members be interviewed, the the victim's state­
ments be more seriously considered; the molesters afterwards t̂c be interviewed 
to decide whether a release should be considered or denied- Qualified counselors 
sh>uld have the deciding factor in whether the sentence is reduced or if release 
on probation is appropriate.

There are equal rights for blacks, women, and even dogs; victims have equalx 
rights ..and :so dc .their, f families except in cases of incest. Should not the 
fa.iily unit have equal _rights in this society or is it all going to the dogs?

iNAME________________ ADDRESS AND PHONE______________ OCCUPATION____________AGE

r \ .  J T L a l s  f Q .  f$ £ Z Z . M rM s a -rX K -____________ /______

CA y£c/e- iigciA f ’c  S c  < 7 7 c - V t£ a J r RiupA . 99S '7 7 j/e  _______ _______
o

£ ( ,/ o  ~ T c ' i T A J ,4 htf S./'t 9 9 5 7 7  Ue/fl*S M S'CL  

/tOuvuL, C / h £ .

\ ^ i A x / T v v : ' i A A > } \ x [ v v t v  A~ r i  C - ' V x x c o a t y V H < u x s . < u  H  |

Om c *  t e t  & y \ c t x  0  < i f & 7
/ u A jc / a .  M - ^ b & a c b d j ' e n /

!  77/gV.d <?G jU ? ic i r  G K  Q Q h l’7  &ct
n  . . /" i v I f / v , Hr f, ft, i .. .

i  h f ' k  / / ) /  ‘ - • w lly f  A jlt W  L ' I  •.v.Q l\  | jJ\ f  nV l£t[ )  " j  /

O t ’ Y
* f"? "f r\ *5 r T.'S'— / f



*
J

LEGISLATE FREEDOM
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We the undersigned citizens and voters want to see incest and sexual assualt 
separated from each other. In cases of sejfual assualt there is usually one 
victim and t^at victim is harmed once kbut in cases of incest the whole family 
becomes the victim of the state and the victim" is harmed twice: once by the
molester and then again by the state. In cases of sexual assualt, not of incest, 
the victim's and the family's rights are not t^ken away and they are not forced 
to testify. In cases of incest it is most common that the victim's rights and 
that of the family are taken away and it is common also that the victim is 
forced to testify against a family member, and any other family member also, 
to the state's satisfaction, are forced to testify than are separated.

We further believe that incest should be regarded/as'an illness such as alcoholism 
or drug abuse. In cases of incest there should td a maximum two year sentence 
and mandatory counseling, and that rr^eat offenders of incest may then be con- . 
sidered to fall under the presumptive sentence. And considering the severity 
of individual cases, that probation with the appropriate counseling should 
be considered before a j§il sentence. A courtroom should be considered a last 
resort in many cases.

Additionally, the,family1s rights or freedoms should never be violated. Family 
members' should‘‘have the right to press charges and testify if they so desire, 
and to be protected when they request it. However those who don't want to press 
charges should not be forced to. Contrary to the opinion of the existing laws, 
individuals are intelligent enough to make wise decisions By.themselves concerning 
their family. Families that seek counseling should be 'able to receive such 
Without the threat of jail.

Sexual assualt, child abuse or molestation are not being condoned here; it is 
the family unit that is condoned. The family unit is the most important part 
of society but the most vulnerable and abused. The family ninit must not be 
forced to destroy itself by the state forcing the family members to testify 
against eachjT^he seriousness of incest should not be overlooked, but neither 
should the family unit in such cases, and their vulnerability to actions taken 
by the state.

We would also request that all those presently serving sentences for incest have 
their cases reviewed, that family members be interviewed, the the victim's state­
ments be more seriously considered; the m.lesters afterwards to be interviewed 
to decide whether a release should be considered or denied. Qualified counselors 
should have the deciding factor in whether the sentence is reduced or if release 
on probation is appropriate.

There are equal rights for blacks, women., and even dogs; victims have equal! J. r.:z 
rights.and :so do .their.tfamilies except in cases of incest. Should not the 
family unit have equal rights in this society oris it all going to the dogs?
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Preaching JESUS CHRIST the same yesterday, today and for ever
Box 282 ,  Talkeetna, Alaska 9 9 6 7 6  • 9 0 7 - 7 3 3 - 2 3 6 0

Talkeetna Christian Center

Rep. Mike M il le r  HESS 3/13/85

Alaska State L eg is la tu re  

Dear Mike,
I  am w ritin g  as a Pastor in  regard to  H.B. 88. "A n Act R e lating To 

The Protection o f Children" requested by the Governor.
The B i l l  as i t  i s  now w ritten  would have the immediate e f fe c t  of 

stopping a l l  P asto ra l Counselj-.g regarding ch ild  abuse. No member of 
any congregation would come co seek help from a Pastor, as they should,
i f  they knew he would immediately report them to the S tate A u tho rit ie s .
I  as a Pastor, given the charge by God to counsel these people do not 
fe e l th a t i t  i s  proper or co rrec t th a t I  must a t pain of imprisonment
g ive up that re sp o n s ib ili ,y to  the S ta te .

I f  someone comes to  me, or as has happened in  the past I  rece ive  a 
report of abuse in  my congregation ,I immediately check i t  ou t. Upon 
determining the fa c t s  I  begin whatever counseling i s  appropriate.
Rest assured th a t I ,  or any o'.hev Pastor va tch l^ j over h is  people would 
report ai y case immediately when the people involved would not be w il l in g  
to  counsel and dea l with the problem. That i s  the proper time to  do sc , 
not a t the i n i t i a l  report to  me.

As someone subm its to  B ib lic a l Counsel, they must be allowed to  deal 
with the problem w ithout outside in te rfe ran ce . The B i l l  recognises th a t 
a psychotherapist may have th a t p rive lege , how much more should the 
State recognise the sa n c t ity  of the Pastor-Counselee re la tion sh ip?

Line 26 and 27 of Sec 7̂.17*060 Should be de le ted .
A lso ., I  am very concerned about the term "Mental In ju r y . I t  i s  fa r  too 

vague to be included in  Law.
In  a church, we must maintain the r ig h t to  deal w ith in  the l im it s  of 

our fa ith , w ith the people w il l in g  to  do so. Please do not take the 
re sp o n s ib i li ty  from us through th is  le g is la t io n ,

CC. Katie h a r ley
Governors O ffice

Yours
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