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House Judiciary Committee Juneau. Alaska 99811

(907) 465-4990

Letter of Intent
HB 62

It was the intent of the House Judiciary Committee in
amending AS 36.95.010(3) in Sec. 10 of CSHB 62 (Jud) that
the definition of "public construction" and "public works"
does not include financing provided by entities such as the
Alaska Housing Finance Corporation, the Alaska Industrial
Development Authority and similar entities which are not
purchasing improvements for the use of the state, a
Boliéical subdivision of the state or a regional school
oard.
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M.M. Miller, Chairman
House Judiciary Committee



AMENDMENT TO CS FCR HB 62 (L&C)

By Representative Gruenberg

Page 1, lines 21 and 22

Strike language and replace with:
(b) The provisions in this section shall be included in all

contracts for public construction in the state and are so included as a



Cramer ”»

AHENLTETIENT

Offered in the Judiciary Committee

TO: CSHB 62 (L&C)

Page 2, line 13, after "AS"™ insert "36.05.010 or"

Page 5, lines 23 - 24, after "board"” delete a.i material and sert:

", vhen financed 1in whole or 1in part with public funds, or when
financed with funds obtained by pledge of any contract of a public
agency to make a loan, grant, or annual contribution, and regardless
of vhether title to the improvements 1is in a public agency; the terms

do not 1include manufacturing, Tfurnishing of materials, or servicing

and maintenance work"
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Original sponsor: Rules/Governor

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO, 62 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the paymt t of prevailing wages
and the payment of overtime under public construction
contracts
BL IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 36.05 1is amended by adding a new section to read:

Sec. 36.05.015. OVERTIME REQUIREMENTS. (a) Notwithstanding the
provis *ic of AS 23. 10.060(1), (17), and (18), a contractor or subcon—
tractor contracting for any part of a public construction contract
that requires or involves the employment of laborers, mechanics, or
field surveyors may not require or permit a laborer, mechanic, or
field surveyor to work more than eight hours a day or more than 40
hours ir a week during that employment unless the laborer, mechanic,
or fTield surveyor vreceives compensation for all work 1in excess of
eight hours a day or 40 hours a week at a rate of pay not less than
one and one-half times the employee®s basic rate of pay.

(b) This section applies to all contracts for public const
tion in the state. The provisions of (a) of this section shall be set
out in all contracts tj which this section applies.

* Sec. 2. AS 36.05.030(a) 1is amended to read:

/r>) The Department of Labor has the authority to determine the
prevailing wage, and whether or not this chapter 1is being violated.
The department may when necessary for the enforcement of this chapter

(1) conduct investigations and hold hearings <concerning
wages;

-1- CSHB 62(Jud)



(2) compel the attendance of witnesses and the pr
of books, papers and documents;

(3y adopt [PROMULGATE] regulations”

(4) take an assignment of a wage claim for the full amount
to which the employee is entitled under this chapter;

(%) seek recovery of wages for all persons on a public
construction project to whom wages are due under this chapter, regard-—
less of whether a wage claim has been filed.

* Sec. 3. AS 36.05.060 1is repealed and reenacted to read:

Sec. 36.05.060. CIVIL PENALTY. (a) A person who violates the
terms of an injunction or restraining order 1issued under AS 36.05.115
is subject to a civil penalty of not more than $25,000 for ea: h vio—
lation.

(b) In an action brought under AS 36.05.115, 1if the court finds
that a person has violated a provision of this chapter, a civil penal —
ty of not more than $5,000 for each violation may be imposed. For
each day the violation exists, a separate penalty may be imposed.

* Sec. 4. AS 36.05.070(a) 1is amended to read:

(a) Thr. advertised specifications for a public construction
contract exceeding $2,000 to which the state or a political subdivi—
sion of the state 1is a party that [WHICH] requires or involves the
employment of mechanics, [laborers, or Tfield surveyors must [SHALL]
contain a provision stating the minimum prevailing wages to be paid
various classes of laborers, mechanics, or field surveyors and re—
quiring that the rate of wages [SHALL] be adjusted to the wage rate
for each pay period applicable under AS 36.05.010.

* bee. 5. AS 36.05.070(c) 1is amended to read:

(c) A contract for public works in the state or a political
subdivision must [SHALL] contain provisions that

CSHB 62(Jud) ~2-



(D the contractor or [HIS] subcontractors of the contrac—
tor shall pay all employees unconditionally and not less than once a
week;

(2) wages may not be less than those stated in the adver—
tised specifications, regardless of the contractual vrelationship
between the contractor or subcontractors and laborers, mechanics, or
field surveyors;

3) the scale of wages to be paid shall be posted by the
contractor in a prominent and easily accessible place at the site of
the work;

4) if the state or political subdivision is notified by
the Department of Labor that wages have not been paid as required
under AS 36.05.010 - 36.05.015, the state or [A] political subdivision
shall withhold so \ of the [ACCRUED] payments due the contractor as
is necessary to tolaborers, mechanics, or field surveyors em—
ployed by the contractor or subcontractors the difference between

(A) the rates of wages required to be paid by he
contract and this chapter [TO BE PAID LABORERS, MECHANICS, OR

FIELD SURVEYORS ON THE WORK], and

(B) the rates of wages in fact received [BY LABORERS,

MECHANICS OR FIELD SURVEYORS].

Sec. 6. AS 36.05.070 is amended by adding new subsections to read:

) IT the state or political subdivision withholds payment
under (c)(4) of this section, it shall pay the amount withheld to the
Department of Labor for disbursement directly to the laborers, mechan—
ics, or fields surveyors who have not been paid the rates of wages
required by the contract and this chapter.

(e) The provisions 1in (c) of this section are considered includ—

ed in allcontracts for public construction in the state or political

-3- CSHB 62 (Jud)
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subdivisions of the state.
Sec. 7. AS 3a.05 is amended by adding a new section to read:

Sec. 3U.05.075. APPRENTICES. An apprentice in a craft appren—
ticeship program that has been "ipproved in writing by the commissioner
of labcr, or that has been registered as a bona fide apprenticeship
program by the Bureau of Apprenticeship and Training, United States
Department of Labor, must be paid at least at the rate set by the
United States Department of Labor for an apprentice in that craft. An
employee listed on a payroll at an apprentice wage rate who 1is not 1in
a registered rpprenticeship program must be paid at the minimum pre—
vailing wage rate for that work classification.

Sec. 8. AS 36.05.090 1is repealed and reenacted to read:

Sec. 36.05.090. BARRING CONTRACT VIOLATORS. (a) ITf a person
violates a provision of this chapter, the Department of Labor may
initiate a proceeding to bar the person from bidding on or participat—
ing in future public construction contracts 1in the state. The pro—
ceeding shall be in accordance with AS 44.62.330 - 44.62.640.

(b) If, under (a) of this section, the Department of Labor bars
a person from bidding on or participating in a future public con-—
struction contract, it shall distribute to the departments and
agencies of the state and to the political subdivisions of the state
the name of the persor.. A person who has been barred and a firm,
corporation, partnership, or association in which the person has an
interest may not work as a contractor or subcontractor on a public
construction contract for the state or a political subdivision during
the period established in the decision.

(c) A person may not be barred under (a) of this section for

more than three years as a result of a single proceeding.

* Sec. 9. AS 36.05 is amended by adding a new section to read:

CSHB 62(Jud) -4-



Sec. 36.05.115. ENFORCEMENT. (a) The attorney general nmay,
when requested by the Department of Labor, enforce the provisions of
this chapter.

(b) The attorney general may petition the superior court to

(1) enjoin an act or practice that violates a provision of
this chapter or a regulation adopted under it;

(2) order payment of wages from the employer or surety!

(3) enjoin a person found in violation of this chapter from
continuing to work on an existing public construction contract; and

(4) impose a civil penalty under AS 36.05.060.

(c) IfT the court enjoins a person from further work on an exist—
ing public construction contract, the state or political subdivision
may complete the work, and the person and the person®s sureties are
liable for the reasonable <completion costs exceeding the original
amount of the contract.

(d) Enforcement action under this section may be taken indepen—
dently of or in addition to action taken under AS 36.05.090.

Sec. 10. AS 36.95.010(3) is amended to read:

3) "public construction™ or “"public works"
on-site field surveying, erection, rehabilitation, alteration, exten—
sion or repair, including painting or vredecorating of buildings,
highways 0Z other improvements to real property under contract for the
state, a political subdivision of the state, or a regional school
board, when financed in whole or 1in part with public funds, or when
financed with funds obtained by pledge of any contract of a public
agency to make a loan, grant, or annual contribution, and regardless
of whether title to the improvements 11 in a public agency; the terms
do not include manufacturing, furnishing of materials, or servicing

and maintenance work;

-5- CSHB 62 (Jud)
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* Sec. 11.

CSHB 62(Jud)

AS 36.05.030(b) and AS 36.10.020 are repealed.
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Bill No. House Bill Ho. 62 Date January 18, 1985
Title "An Act relating to the payment of Contact: Robert Landau
prevailing wages and the payment of 465-2700
overtime under public construction Robert Bacolas
contracts."” 465-4870

In addition co making a number of minor statutory changes, House Bill 62 establishes or
clarifies several important provisions concerning wages and hours of work on public
construction contracts, as follows:

1.

Section 1 of the bill requires payment of time-and-a-half compensation to a
worker for work in excess of eight hours a day or forty hours a week, thus
eliminating any question that employees on public construction contracts have
the same overtime protections afforded all employees in the state under

AS 23.10.060.

Section 2 allows the Department of Labor to accept assignment of wage claims
under the chapter and to pursue claims on behalf of a class of employees,
whether or not a wage assignment has been filed. The Department often uncovers
violations of AS 36.05 but, under existing law, is arguably precluded from
collecting wages due on behilf of employees who have not requested its
assistance. The amendment to AS 36.05.030(e) remedies that problem.

Section 6 provides that, even if a public construction contract does not set out
conditions that AS 36.05.070(c) requires to be included, these conditions are
considered included in the contract. This precludes an employer from avoiding
compliance with the chapter when a government agency fails to incorporate

AS 36.05.070(c) in the public construction contract.

Section 8 authorizes the Department of Labor to bar persons who have failed to
comply with the overtime and prevailing wage requirements of the chapter from
being awarded public construction contracts for up to three years. These
persons would, of course, be entitled to the full protection of the
Administrate e Procedure Act.

Sections 3 and 9 authorize the Attorney General to seek injunctive relief and
civil penalties in the Superior Court for failure to comply with AS 36.05.
Under existing AS 36.05.060, violation of the chapter is a misdemeanor but this
enforcement mechanism has not been effective because of the nature of the
penalty and the higher standard of proof required in criminal cases.

The Department of Labor supports passage of House Bill 62. It will not have a fisca"
impact on the Department.

APPROVED:

Jim Robison, Commissioner
Department of Labor

POSITION PAPER/Departent a Laur
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Introduced: 2/16/05
Referred: Labor 1 Commerce,
Judiciary and Finance
BY THE_RULES COMMITTEE BY
IN THF. HOUSE REQUEST OF THE GOVERNOR

HOUSE BILL NO. 62
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the payment of prevailing wages
and the payment of overtime under public construction
contracts.”
BE IT ENACTED BYTHE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 36.05 is amended by adding a new section to read:

Sec. 36.05.015. OVERTIME REQUIREMENTS. (a) Notwithstanding the
provisions of AS 23.10.060(17) and (18), a contractor or subcontractor
contracting for any part of a public construction contract which
requires or involves the employment of laborers, mechanics, or field
surveyors may not require or permit a laborer, mechanic, or field
surveyor to work more than eight hours a day or more than 40 hours in
a week during that employment unless the laborer, mechanic, or field
surveyor receives compensation at a rate of pay not less than one and
one- xIf times that employee's basic rate of pay for all work in
excess of eight hours a day or 40 hours a week.

(b)  The provisions in this section are considered included in
all contracts for public construction in the state.

« .Sec. 2. AS36.05.030(a) is amended to read:

(a) The Department of Labor has the authority to determine the
prevailing wage and whether or not this chapter is being violated.
The department may when necessary for the enforcement of this chapter

(1) conduct investigations and hold hearings concerning
wages;
(2) compel the attendance of witnesses and the production

-1- HF 62
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of books, papers and documents;

(3) adopt [PROMULGATE] regulations”

(4) take an assignment of a wage claim forthe full amount
to which the employee is entitled under this chapter;

(5) seek recovery of wages for all persons on a public
construction project to whom wages are due under this chapter, regard-
less of whether a wage claim has been filed.

*Sec. 3. AS 36.05.060 isrepealed and reenacted to read:

Sec. 36.05.060. CIVIL PENALTY. (a) A person who violates the
terms of an injunction or restraining order issued under AS 36.05.115
is subject to a civil penalty of not more than $25,000 for each vio-
lation.

(b) In an action brought under AS 36.05.115, if the court finds
that a person has violated a provision of this chapter, a civil pena»-
ty of not more than $5,000 for each violation may be imposed. For
each day the violation exists, a separate penalty may be imposes.
*Sec. 4. AS 36.05.070(a)is amended to read:

(a) The advertised specifications for a public construction
contract exceeding $2,000 to which the state or a political subdivi-
sion of the state is a party which requires or involves the employment
of mechanics, laborers, or field surveyors must [SHALL] contain a
provision stating the minimum prevailing wages to be paia various
classes of laborers, mechanics, or field surveyors and that the rate
of wages must [SHALL] he adjusted to the wage rate for each pay period
applicable under AS 36.05.010.

*Sec. 5. AS 36.05.070(c)is amended to read:

(c) A contract for public works in the state or a political
subdivision must [SHALL] contain pv~visions that

(1) the contractor or his subcontractors shallpay all
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employees unconditionally and not less than once a week;

(2) wages may not be less than tlose stated ir. the adver-
tised specifications, regardless of the contractual relationship
between the contractor or subcontractors and laborers, mechanics, or
field surveyors;

(3) the scale of wages to be paid must [SHALL] be posted by
the contractor in a prominent and easily accessible place &e the site
of the work;

(4) if the state or political subdivision is  notified by
the Department of Labor that wages have not been paid as required
under AS 36.05.010 -- 36.05.UI5: the state or [A] political subdivi-
sion shall withhold so much of the [ACCRUED] payments due the contrac-
tor as is necessary to pay to laborers, mechanics, or field surveyors
employed by the cor.ractor or subcontractors the difference between

(A) the rates of wages required to be paid by the
contract and AS 36.05.010 -- 36.05.115 ([TO BEPAID LA.iURERS,

MECHANICS, OR FIELD SURVEYORS ONTHE WORK], and

8) the races of wages in fact received [BY LABORERS,

MECHANICS, OR FIELD SURVEYORS].

Sec. 6. AS 36.05.070 is amended by adding new subsections to read:

() If the state or political subdivisionwithholds payment
under (c)(4) of this sect.on, it shall pay the amount withheld to the
Department of Labor for disbursement directly to the laborers, mechan-
ics, or fields surveyors who have not been paid the rates of wages
required by the contract and AS 36.05.010 -- 36.05.115.

(e) The provisions in (c) of this section are considered includ-
ed in all contracts for public construction in the state or political
subdivisions of the state.

* Sec. 7. AS 36.05 is amended by adding a new section to read:

-3- HB 62
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HB 62

Sec. 36.05.075. APPRENTICES. An apprentice in a craft appren-
ticeship program that has been approved in writing by the commissioner
if labor, or that has been registered as a hona fide apprenticeship
program by the Bureau of Apprenticeship and Training, United States
Depe* .nt of Labor, must be paid at least at the rate set by the
United States Department of Labor for an apprentice in that craft. An
employee listed on a payroll at an apprentice wage rate who is not in
a registered apprenticeship program must be paid at the minimum pre-
vailing wage rate for that work classification.

Sec. 8. AS 36.05.090 is repealed and reenacted to read:

fie. 36.05.090. BARRING CONTRACT \IOLATOPo. (a) If a person
violates a provision of this chapter, the Department of Labor may
initiate a proceeding to bar that person from bidding on or partici-
pating in future public construction contracts in the state. The
proceeding must be in accordance with the Administrative Procedure Act
(AS 44.62.330 -- 44.62.640).

(b) If, under (a) of this section, the Department of Labor bars
a person from bidding on or participating in a future public con-
struction contract, it shall distribute to the departments and
agencies of the state and to the political subdivisions of the state
the name of the person. No person who has been barred and no firm,
corporation, partnership, or association in which the person has an
interest may work as a contractor or subcontractor on a public con-
struction contract for the state or a political subdivision during the
period established in the decision.

(c) A person may not be barred under (a) of tils section for
more than three years as a result of a single proceeding.

Sec. 9. AS 36.05 is amended by adding a new section to read:
Sec. 36.05.115. ENFORCEMENT. (a) The attorney general may,

-4-
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when requested by the Department of Labor, enforce the provisions of
this chapter.

(b) The attorney general may petition the superior court t>

(1) enjoin an act or practice which violates a provision of
this chapter or a regulation adopted under it;

(2) order payment of wages from the employer or surety;

(3) enjoin a person found in violation of this chapter from
continuing to work on an existing public construction contract; and

(4) impose a civil penalty under AS 36.05.060.

(c) If the court enjoins a person from further work on an exist-
ing public construction contract, the state or political subdivision
may complete the work, and the person and his or her sureties are
liable for the reasonable completion costs exceeding the original
amount of the contract.

(d) Enforcement action under this section may be taken indepen-
dently of or in addition to action taken under AS 36.05.090.

Sec. 10. AS 36.95.010(3) is amended to read:

(3) "public construction” or "public works” means
on-site field surveying, erection, rehabilitation, alteration, exten-
sion or repair, including painting or redecorating of buildings,
highways or other improvements to real property under contract for the
state, a political subdivision of the state, or a regional school
board; the terms do not include regular maintenance or scheduled
maintenance for the preservation of existing property or facilities;

* Sec. 11. AS 36.05.030(b) and AS 36.10.020 are repealed.

-5- HB 62
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STAlliOVALAKICA
OFFICE OF THE GOVERNOR

Ao Ka Vv

January 15, 1985

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature
Pouch V

Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, 1 am transmitting a bill that clarifies the
applicability of overtime compensation statutes to work
performed on public contracts, and that 1imposes sanctions
for a contractor®s failure to comply with those statutes.

The bill requires payment of time-and-a-half compensation to
a worker for work in excess of eight hours a day or 40 hours
a week, thus eliminating any question that empl®“yees on
public construction contracts have the same over-". protec—
tions afforded all employees in the s .are under
AS 23.10.060.

In addition to making several minor statutory changes, the
bill also establishes or clarifies four other important
provisions relating to the enforcement of the provisions of
AS 36.05, concerning wages and hours of Jlabor on public
contracts. First, sec. 2 of the bill allows the Department
of Labor to accept assignment of wage claims under the
chapter and to pursue claims on behalf of a class of employ—
ees whether or not a wage assignment has been filed. The
department often uncovers violations of AS 36.05, but, under
existing law, 1is arguably precluded from collecting wages
due on behalf of employees who have not vrequested Iits
assistance. The amendment to AS 36.05.030(a) avoids that
problem.

Second, sec. 6 of the bill provides that even 1if a public
construction contract does not set out conditions that
AS 36.05.070(c) requires to be included, these conditions
are considered included in the contract. This precludes an
employer from avoiding compliance with the chapter when a
government agency fails to 1incorporate AS 36.05.070fc) 1in
the public construction contract.



SECTIONAL ANALYSTS - HB 62: An Act relating to the payment of prevailing
wages and the payment of overtime under public construction contracts,” hy
House Rules at the Request of the Governor; analysis by House L & C Staff.

Section 1

Section 2

Section 3

Section 4

Clarifies current law that employees on public construction
contracts have the same overtime protections afforded all
otu«— employees in the State; by requiring payment of time and
a half compensation to a worker for any work over 8 hours a day
or 40 hours a week. AS 23.10.060 lists exemptions to this
general position; the Dept, of Labor would like to eliminate
3 of those exemptions, (1) dealing with employers employing
fewer than 4 employees; and (17) and (18), dealing with
flexible wages; to allow fairer competition in the competitive
bid process on public contruction contracts. AS 23.10.060 (1)
was not included in the original bill, so a Committee
Substitute would have to be proposed to cover this addition.

All public construction contracts are

considered to have these provisions included, whether
actually stated or not. This requirement is already found
elsewhere in this Chapter, under AS 36.10.080 relating to
employment preference.

Continues the authority of the Department of Labor to determine
the prevailing wage, and expands the Department's ability to
ﬁursue claims on behalf of employees, even if a wage assignment
as not been filed.

Currently, an employee must file a claim within 90 days or else
sue the contractor; with a wage assessment, the Department can
pursue claims for 2 years on behalf of a claimant or a class
of claiments. Further, under this section, they will have the
power to pursue claims against subcontractors outside of the
State of Alaska and into any other state we have reciprocal
agreements with on this issue (some 20 states in all,

mostly the western States).

Penalty for violation of the Wages and Hours of Labor Chapter

of Title 36 (Public Contracts) is changed from a misdemeanor

of $]00min to $/,000max and 10 to 90 days; to a civil penalty
of $25,000 for certain violations and for up to $5000 per day
for other violations.

Currently, violators have to be charged and investigated under
criminal procedures, where the standard of proof is higher;
with this change, the matter becomes easier to pursue as a
civil penalty, with the process going through the Attorney
General's Office, and the procedures for this are set out in
further detail in Section 9.

The word "must" in legal terms is used to give direction to
inanimate objects; "shall" is used to direct people to do
things, so the change is technical only.

The minimum wage for the state is $3.85; for the feds; $3.35.
However, the minimum pavailing wage is set by the State



Dept, of Labor according to region of the State & craft, in
accordance with procedures spelled out in administrative
regulations.

Section 5 Requires that the Dept, of Labor notifies the state or
political subdivision to withhold payments to a contractor
up to whatever is needed to pav to workers any difference
between their actual wages and the wages they are required
by law to receive.

Since the Dept, of Labor already requires that a contractor
subm .t a certified weekly payroll to the Dept, which then
gets surveyed and monitored, the Department is in a much
better position to detect violations than a state or political
subdivision, as well as initial subsequent action. This
section formally recognizes what is common current practice.

Section 6 Requires that when a state or political subdivision withholds
payment to the contractor in accordance with Section 5, the
amount withheld shall be paid to the Dept, of Labor ~-r
dishursement to the workers; and further states tha.. this
payment process is considered to be in the language of all
public construction con'racts, whether it is explicitly stated
or not.

Section 7 Apprentices registered in an approved program must be paid at
the federal minimum wage rate for apprenctices. [If the
apprentice is not in an approved program, the contractor must
pay the apprentice at the minimum prevailing wage.

This section dif courages contractors from listing all of their
workers as apprentices in order to pay them lower wages.

Section 8 Gives the power to the Dept, of Lahor to initiate proceedings
to debarr a person from bidding on construction contracts for
u; to three years.

Currently, any violators are referred to the Attorney General's
office and the case has to be pursued in the courts. This
change gives the Dept, of Labor authority to actively
investi%ate a case through an administrative hearin? process,
under the Administrative Procedures Act, which still protects
violators through a detailed due process procedure.

Section 9 Adds a new section to current law, which spells out the
procedure by which violators under Section 3 are referred
by the Department of Labor to the Attorney General's office,
and the subsequent procedures followed by the A G.'s office
in pursuing a statute violation through the courts.

Section 10  Provides definitions; lasically clarifying that this
bill applies to public construction contracts, not
regular maintenance activities.



Third, sec. 8 of the hill authorizes the Department of Labor
to bar persons who have failed to comply with the overtime
and prevailing-wage requirements of the chapter frcm being
awarded public construction contracts for up to three years.
These persons would be entitled to the full protection of
the Administrative Procedure Act (AS 44.62).

Fourth, secs. 3 and 9 of the bill authorize the attorney
general to seek injunctive relief and civil penalties in the

superior court for failure to comply with AS 36.05. Under
existing AS 36.05.060, violation of the chapter is a misde—
meanor. This enforcement mechanism has not been effective

because of t e nature of the penalty and the standard of
proof required in criminal cases.

Sincerely,

Bill Sheffield
Governor
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I ilie "An Act relsiiirg to the p-y:. :n" of Loniaci Robert Lr.r.ccj
prevail ing wages ar.c the © J-"~+1t ci 460727C0
overtime under public coiucructicn Robert Eacolas
contracts." Lo vfs

In addition to making a number of Linor statutory chances, House 2111 ?2. establishes or
clarifies several important provisions concerning v;7;es and fours of work on public
construction contracts, as follows:

Section 1 of the bill requires payment of tim.a-end-e-helf compensation to a
worker for work in excess of eight hours a day or forty hours a week, thus
eliminating any question that employees cn public construction contracts have
the same overtime protections afforded all employees ir. the state under

AS S3.10.060.

Section 2 allows the Department of Labor to accept assignment of wage claims
under the chapter and to pursue claims cn behalf of a class of employees,
whether or not a wage assignment has been filed. Fiwe Department often uncovers
violations of AS 35.05 but, under existing law, 1is arguably precluded from
collecting wages due or behalf of employees who have net requested its
assistance, the amendment to AS 36.05.030(a) remedies that proolsm.

Section 6 pro/ides that, even if a public construction contract does not set out
conditions that AS 35.05.070(c) requires to be included, these conditions are
considered included iIn the contract. This precludes an employer from avoiding
compliance with the chapter when a government agency fails to incorporate

AS 36.05.070(c) in the public construction contract.

Section 8 authorizes the Department of Labor to bar persons who have failed to
comply with the overtime and prevailing wage requirements of the chapter from
being awarded public construction contracts for up to three years, These
persons would, of course, be entitled to the full protection of the
Administrative Procedure Act.

5. Sections 3 and 9 authorize the Attorney General to seek injunctive relief and
civil penalties in the Superior Court for failure to comply with AS 36.05.
Under existing AS 36.05.060, violation of the chapter is a misdemeanor but this
enforcement mechanism has not been effective because of the nature of the
penalty and the higher standard of proof required in criminal cases.

The Department of Labor supports passage of House Bill 62. It will r.ct have a fiscal
impact on the Department.

APPROVED:
-\

uobiscr. Ccnrwssioner
.ecaroment of Laecr



Analysis suppliesd by:
Associated General ANALYSIS OP HB-62

Contractors .

MAJOR CHANGES

** Section 1 (pg- 1, In 11) - Adds a new section which requires
overtime of 1-1/2 for ovor 8 hours per day or 40 hour* per week.

** Section 2(pg.2, In. 3) -Adda new subsections which allow DOL to
take wage assignment and to seek recovery for wages regardless of
whether awage claim has been filed.

** Section 3 (pg- 2, In. 9) - Changes natureof penalty from criminal
misdemeanor to civil penalty.

*x Section 9 <pg. A In. 11) - Establishes t procedure from barring a
person who violates this chapter from working as a contractor or
subcontractor for the State or a political subdivision for up to
three years.

APPROACH

@

@

AGC has not had time to assess and discuss all of the proposed
changes 1in HB62.

AGC is opposed to new language which purports to include the
provisions of Title 36 in all contracts for public construction
in the state regardless of whether the contract agency includes
the provisions in the job specifications. Existing law requires
that the advertised specifications for Dublic construction
include various provisions for Title 36 (36.05.070(a)). IT the
specifications f.il to include the required provisions/ a
contractor should not be held liable for the consequences.
Accordingly, we suggest the following:

(a) Delete 36.05.015(b) proposed in HB 62 Section 1, pq-1, In. 21.
(b) Delete 36.05.070(e) proposed in HB 62 Section 6, pg-3, In. 26

(c) Add the following new section:
AS 36.05.085. Failure of a State or political subdivision
of the State to include the provisions required by this
chapter within a contract shall relieve the contractor or
subcontractor of any liability for violation of this
chapter. The State or political subdivision of the State
which fails to include the provisions required by this
chapter within a contract for public e _.struction,
results 1in prevailing wages not being paid to laborers
mechAnids®; or field surveyors 1isresponsible to those
laborers, mechanics or surveyors for payment of wages
in accordance with this chapter.



DRAFT

PROPOSED COMMITTEE SUBSTITUTE FOR HB 62, "An Act Relating to the payment
of prevailing wages and the payment of overtime under public construction
contracts, " requested by the Department of Labor

D

Section 1 of HB 62 is amended to include AS 23.10.060 (1) as
follows:

Section 36:05.015. OVERTIME REQUIREMENTS. (a) Notwithstanding
the provisions of AS 23.10.060 (1), (17), and (18), etc.

The affected subsection (1) reads as follows:

This section does not apply with respect to:

(1) an employee employed by an employer employing less
than four employees in the regular course of business,

as regular course of business is defined by regulations
of the commissioner.

The effect of the amendment would he that 1in regards to public
contruction bids only, employers would not be exempted just
because they Lad fewer chan 4 employees; otherwise, for certain
types of contracts, "r.om and pop" operations would have a
competitive bid advartage.



AMENDMENT

Offered in the HOUSE: By: house labor & commerce

To: HOUSE BILL No, 6]

SENATE BILL No,

Page: L Line: _A1

After "060" ir:-Fert "(1)" so that Uline 12 will read;

"Provisions of AS 23.10.060(1), (17) and (18), a

contractor or subcontractor”

470



TELEPHONES

(907) 586-1325 105 MUNICIPAL WAY. SUITE 301
(507) 586-6526 ¢ JUNEAU, ALASKA 99801

TO: House Labor and Commerce Committee

FROM: Scott A. Burges=

Executive Director
DATE: February 4, 1935
SUBJECT: HB 62 - Prevailing Wages and Overtime

On behalf of the Alaska Municipal League it is difficult to comment in
favor or in opposition to the bill; however, by request of the Committee
and because of testimony provided by the Associated Genera], Contractors
(AGC) | feel I must,

"Local Construction: Local governments should have autonomy to
administer local construction projects. Title. 36, the Public
Contracts Code, should be amended to permit local governments to
establish their own notice, reporting, and prevailing wage require-
ments for local construction." (AML 1985 Policy Statement, p.4)

It is difficult to comment then on the amendment to Title 36 proposed in
Title 36 when the League opposes the basic premise of the Statute or
"Little Davis-Bacon". This opposition is founded not only on the League's
philosophy of local government option but, in this case, more
specifically, on the reality that the requirements of Title 36 prevent
putting local people to work and training them on projects in their
community. Because the prevailing rates are set on "Anchorage or urban
wages", a contractor has no incentive to hire or train locally. The only
alternative is for a community to carry out the project by "force account”
which has also been under attack by the AGC. A Mini-Cabinet on Little
Davis-Bacon was formed last year to investigate the problems local
governments are having but the group headed by the Department of Labor has
been inactive.

With Title 36 objections stated, HB 62 seems straight-forward except for
two issues: (1) interest on retainage [AS 36.90.001]; and (2) contractor
liability opposed by AGC. AS 36.90.C01, which the League also opposes,
requires the local government to pay Interest on any fees they retain.
Under Section 5 of HB 62, does or would the local government be required
to pay interest on the amount withheld? The League hopes not.

Secondly, the Department of Labor's intent of HB 62 is to make “ure the
employee is paid for work performed without waiting for a wage claim and
legal action; therefore, the bill would ..ake it clear in the law that
overtime is to be paid at the prevailing rate (not a legal issue but a
clarification, presumably) by the contractor regardless of individual
contract specificaticns. The law i'..poses that responsibility for an
employee's wages directly on the direct employer, the contractor who bids

MEMBER OF THE NATIONAL LEAGUE OF CITIES AND THE NATIONAL ASSOCIATION OF COUNTIES



House Labor and Commerce Committee
February 4, 1985
Pace 2

and is awarded the contract, not the client, the State or a local
government. The law is to close a loophole and the amendments proposed by
AGC would leave that loophole open. The Department of Labor puts the
immediate liability on the contractor so an employee gets paid rather than
the contracting agency because the latter (1) may not be responsible and
(2) may not have the funds without a subsequent legislative appropriation.
My understanding is that the liability language does not absolve the
contracting agency ultimately but, as is the case now, that is a private
contractual issue to be resolved in the courts between the contractor and
the contracting agency. In the meantime, the employee is paid.

Whether prevailing wage rates apply on a project; e.g., not maintenance is
subject to interpretation. Clarification can be requested by the
contractor or the contracting agency; however, making the contracting
agency/local government liable because of oversights of not quoting
voluminous State statutory requirements does not seem fair, nor will it
meet the intent of the proposed bill. The League also opposes any
substitute of the penalty language of AS 36.10.090 of "Resident Hire".

Therefore, the requirements of HB 62 and overtime at the prevailing wage

is properly the responsibility of the contractor, regardless of whether it
is stated in the contract. The League opposes any responsibility, shared
or otherwise, being shifted to local governments as suggested by the AGC.

Thank you for the opportunity to comment and the League urges the
Committee to look into the deterents to local hire and training of Ti.cle
36, and offert; its willingness to assist the Committee to seek solutions.
In the meantime, any more onerous amendments to Title 36 or restrictions
to force accounts should be opposed.



BRIEFING PARER ON FORCE ACCOUNTING

"Force Accounting” 1is the term commonly used to describe the performar®
public construction or repair work by a government agency using its regular
employees or hiring additional employees rather than contracting out the work
to a private contractor. In essence, a government agency or political sub—
division using the force account method is acting as its own general
contractor, although on some projects it may subcontract certain parts of the

v/ork or hire a project management contractor to supervise the work.

Force account construction work has been interpreted as being exempt from both
State and Federal prevailing wage laws. Accordingly, the Department of Labor

does not conduct any enforcement acting on Force Account projects.

Because of the large number of public works projects in Alaska and the variety
of government agencies and political subdivisions administering these projects,
it has been very difficult to determine exactly how much public construction

work in the state is being done on a force account basis.

The use of Force Accounting by government agencies, political subdivisions,
and non-governmental recipieucs of State grant funds has become a contro—
versial issue in recent years. Because Force Accounting does not involve the
hiring of a private contractor to perform the actual construction work, State
and Federal prevailing wage laws normally do not apply to Force Account
projects. In Alaska, municipalities, cities, villages, unincorporated commu—
nities, and even nonprofit corporations receiving State grants have used Force

Accounting on public construction projects as a way of reducing labor costs.



Briefing Paper on Force Accounting -2- February 1, 1985

promoting local hire, and generally attaining gre"ter control and respon—
sibility over a public works project. The use of Force Accounting has been
criticized by contractors, labor unions, and others who have argued that
"contracting out™ public construction work to the private sector is usually
the most efficient, economical, and risk-free method of performing public

works construction.

As a result of the controversy surrounding the use of Force Accounting,
particularly on construction projects financed in part or whole by State
grants, an informal task force was organized in November 1984 to address the
iss e. The task force included representatives from various State agencies,
local governments, contractor groups, organized labor, and other interest
parties. At the outset, there was considerable support for the proposition
that on pass-through grants for construction, the State agency passing through
the grant funds should exercise greater approval and oversight authority over
the use of Force Accounting by grant recipients. It was disclosed that new
procedures for the controlling and monitoring of State grant funds are being
prepared by an interdepartmental grant management review committee coordinated

by the Office of Management and Budget.

On the central question of Force Accounting vs. contracting out public con—
struction work, the task force participants were unable to reach a consensus
solution. Local governments and political subdivisions that have used Force
Accounting successfully to reduce construction costs and promote local hire
desire to continue doing so (and, in some cases, expand the size of their

force account projects), whereas contractors and labor unions contend



Briefing Paper on Force Accounting -3- February 1, 1985

that competitive bidding continues to be the best way to prevent favoritism
and assure timely completion of public works construction at the lowest price

and highest quality.

Alaska Department of Labor

February 1, 1985
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Draft CS for HB 62 (same as amendment, pg. 1, line 12, insert
(1) after .060.

Additional information from AlaoJca Economic Trends, supplied
by Associated General Contractors

Written response to additional Committee questions by the
Department of Commerce



D

2)

3)

4)

5)

6)

Position Paper
includes

(also

SUPPLEMENTAL OUTLINE HB

Summary of Dept,

(supplied by Associated General

Position Paper

Briefing Paper on Force Accounting

n response to AGC -

requested statistics on number of cases,

62

Dept, of Labor
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BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF LAROR PO BOX .149

JUNEAU. ALASKA, 99802
phone{go;) 465-27-00

OFFICE OF THE COMMISSIONER

February 6, 1985

The Honorable Mike Navarre

Chairman (
Labor and Commerce Committee

House of Representatives

Pouch V

Juneau, AK 99811

Dear Representative Navarre:

This 1is in response to the question posed at the February 4 hearing on
House Bill 62, concerning the proportion of the work force affected by
the provisions of AS 36.05.

In 1984, total nonagricultural wage and salary employment in Alaska
averaged 223,600 ; construction employment averaged 20,100 (9.0% of
total employment); and estimated public construction employment averaged
6,600 (3 percent of total employment and one third of construction
employment).

In 1984, the Department initiated 480 enforcement actions on public
construction projects to remedy wage deficiencies on behalf of 1072
employees. These employees represented 16% of the estimated number of
workers employed on public construction projects. It should also be
pointed out that these numbers do not reflect the Department®s
involvement < projects wnere contractors voluntarily complied when we
advised them of wage deficiencies.

Thank you.

Sincerely,

Jim Robison
Commissioner
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I.ABC'R FORCE BY REGION AND CENSUS DIVISION

Labor Force Unemployment Rate Employment
P R P R P R P R

11/84  _. 10/84 1183  11-84 1084  11/83 11/84 10'84 11/83  11/84 1084  11/83
Alaska Statew ide ..., . . 240992 243698 228543 25288 23284 23130 105 9.6 101 215704 220414 205413
Anchorage/MatSu Region ... 128354 128622 118958  r 122 9853 9304 8.7 7718 117232 118764 109654
Ancho ra%e ............................. . 115475 116107 106979 9107 8349 7487 79 7270 106368 107758 99492
Matanuska-Susitna........ 12879 12515 = 11979 2015 1509 1817 156 121 152 10864 11006 10162
Gulf Coast Region............ *5763 27066 25016 3182 3352 3L 124 124 133 281 23714 21701
COrdoVa. s 1350 1399 1300 141 130 138 104 93 106 1209 1269 1162

(I 13851 12875 1 1768 1818 129 128 141 11506 12083 11067
(LI LT | —— 6270 5637 710 855 682 121 136 121 5156 5415 4955
SLUTEL{) — 1933 1846 216 242 208 146 125 161 1610 1691 1548
ValdeZ s 3613 3358 344 357 3719 100 99 13 3100 3256 2979
Interior REGIioN..oevvvvcven 32613 32621 30876 4969 . 4167 4529 152 128 147 27644 28154 26347
UL L T— 26608 26704 25221 4076 . 3512 3752 153 132 149 . 22532 23192 21475
Southeast Fairbanks .... 2648 2617 81 388 91 7 W1 11 132 2260 2326 2154
U pEer RATLLC) p— 813 780 769 139 86 21 11 110 165 674 694 642
Yukon-KoyukuK......... 2544 2520 2399 366 278 23 144 110 135 2178 2242 2076
Northern Region ... 10965 11163 715 735 985 71 67 88 10120 10230 10178
Barrow-North Slope .... 2888 2011 2989 158 152 244 55 52 82 2730 2759 2145
Q0] 11T — 3431 3440 3503 290 265 Su 8.5 798 3141 3175 3159
NOM € s A «76 4614 4671 327 318 397 71 69 85 4249 4296 4214
Southeast Region .. 32736 31339 4324 4177 3920 135 128 125 27742 28559 27419
ANGOON v 458 393 51 80 » 12 15 88 367 378 363
Haines.... . 1096 1088 206 132 163 180 120 150 936 964 925
Juneau... 11624 11042 1230 1257 1089 109 108 99 10011 10367 9953
Ketchikan 7358 6564 147 1350 796 164 183 121 5836 6008 5768
Outer Ketchikan........... 890 860 847 203 152 168 228 177 198 687 708 679
Prince of Wales 1567 1524 268 246 255 173 157 167 1284 132 1269
RY 11 P— 1% 4535 4511 426 347 490 95 77109 4068 4188 4021
Skagwav 1597 1758 291 200 a7 11 125 237 1357 1397 1341
Wrangell-Petersburg 3638 3641 3607 502 413 57 138 113 141 3136 3228 3100
Southwest Region....... 11688 11191 916 995 1077 8.1 85 96 10385  «693 10114
Aleutian Islands ... 3036 2924 97 128 174 33 42 60 2824 2908 2750
Bethel. . 3824 3618 374 422 400 102 110 111 3304 3402 3218
Bristol Bay Borough .... 437 408 36 53 45 88 121 110 33 381 363
Bristol Bay....wmusins . 1547 1500 14 u 142 8.2 72 95 1395 1436 1358
QT G014 —— . 1021 993 110 94 16 109 92 17 901 927 877
Wade Ham pton ... 1763 1823 1748 175 187 200 99 103 114 1588 1636 1548
P/=Preliminary 1983 Benchmark
R'=Revised

Federal quidelines require the use of unrounded labor data, adjusted to be consistent with the Current Population Survey (CPS) in formulas used to allocate
federal funds. Comparisons between different time periods are notas meaningful as other time series pubﬁshed by the Araska Department of Labor: because
Alaska's CPS sample size is inadequate to accurately indicate monthly changes in level. The sampling errors are random in nature: meaning that the
unemployment rates, inany given month, areas likely to be hi?h as frequently as they are low. The ofPicia?definitions of unemployment, currently in place,
exclude anyone who has made no attempt to find work in the four week period up to and including the week that includes the twelfth ofeach month. Most
economists feel (hat Alaska's bush localities have proportionately more of these discouraged workers.



10

ALASKA
HOU RS AND EARNINGS
FOR
SELECTED INDUSTRIES 1 2

Average Hourlv Average Weekly Average Weeklv
Earnings Hours Earnings
p' re P I- p t

10, 84 98 108 108 98 108 10 84 9 84 10 83

MANING o 52421 52364 52394 498 504 50.3  51205.66 5119146  51204.18
Contract Construction 2453 2487 2498 434 456 415 1064.60 1134.07 1036.67
VU IR AL P— 15519 1213 1501 312 36.5 314 473.93 4*2.75 471.31
Food 1- Kindred Products...... 9.31 8.36 8.72 228 34.6 215 212.27 289.26 187.48
Lumber sc Paper Products .... 1769 1689 1852 343 36.0 40.1 606.77 608.04 742,65
Trans. Comm. & UtilitieS........ 1577 158 1637 313 38.7 311 588.22 613.39 607.33
LI L 1071 1082 101 348 35.3 3BT 31271 381.95 360.93
Wholesale 1299 1358  12.08 31 39.6 394 494.92 $°7.77 475.95

Retail . 9.79 9.63 9.28 37 37 343 329.92 32453 318.30
Fin.-Insurance & Real Estate .... - - - - - — 400.81 388.72 359.56
|- Prepared in cooperaiion with the Bureau of Labor Statistics. I'.S. Department of Labor

2" Excludes eating and drinking establishments

AVERAGE HOURS AND EARNINGS SERIES: Averages are based on data for full and part time production workers (manufacturing)
and nonsupervisory workers (nonmanufacturing) and are for gross earnings and hours paid, including overtime pay and hours.

IC o — - Us oo —
R Zu=-mE S 2
2050085 X200s
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(907)"65-2700

March 13, 1985 A
M S S S
The Honorable M. M. Miller X U R Z7

Chairman

Judiciary Committee
Pouch V

Juneau, Alaska 99811

Dear Representative Miller:
Following are the Department®s answers to questions raised In the
committee hearing on March 11, 1985, with respect to the term "Maintenance",

In Section 10 of the Bill.

Under The Federal scheme of Public Contracts, there are three (3) laws

that address contracting procedures and rates of pay. These three (@3)
acts are: The Davis Bacon Act (Construction); the MacNamaira-0“ara Act
(Service Contract); and the Walsh-Healy Act (Manufacturing). The State

unfortunately, has only a Construction Act, AS 36.05* We have consistently
had problems with grants being passed to Municipalities for local road

and other small construction projects. Most of these contracts are let

as maintenance contracts when" in fact they are construction contracts.

We have consistently had to use the Attorney General®"s office to

re-enforce our determination on the difference between the two (2) types

of work, because there Is no clear cut definition In our regulations.

It has been our experience that State Agencies and Municipalities have
been letting contracts for snow removal and street stfrveyTng”and have
regulred the payment of prevailing wages. We cannot enforce the terms of
such contracts because this type of work 1Is maintenance not construction.
The agencies are dismayed because they cannot determine on their own

what 1Is maintenance and what Is construction. We now have enough experience
and legal Interpretation upon which to dellnlate the difference between
the two. It Is essential that maintenance* bo Included Ir. the statute

so that the Department will have the authority to define It In regulation.

Very truldyvours,

Jim Robison
Commissioner
Department of Labor

bdC



‘IK BILL SHEFFIELD, GOVERNOR

DEPAITtTMEAT OF LAIIIOH ?QONE\,/A%XAMQ -
o GO 8572700
OFFICE OF THE COMMISSIONER

March 13, 1985

The Honorable M. M. Miller
Chaj rman

Judiciary Committee

House of Representatives
Pouch V

Juneau, Alaska 99811

Dear Representative Miller:

Following are the Department®s comments on the Associated General
Contractors®" (AGC) proposed amendments to H(Cuse Bill 62.

While it appears that, for the most part, the AGC supports House

Bill 62, it proposes to delete AS 36.05.015(b) and 36.05.070(e)

on the grounds that contractors should be relieved of having to pay
prevailing wage rate deficiencies where the contracting agency has

neglected to include the prevailing wage provisions in the specifications
for bidding or 1in the contract. In place of these two subsections, the

AGC proposes an amendment that would hold the contracting agency exclusively
liable for prevailing wage rate deficiencies 1if the required provisions

have not been included 1in the contract.

Although the Department of Labor would support an amendment expressly
requiring the contracting agency to include the prevailing wage provisions
in all public construction contracts, we would strongly oppose any
legislation that would allow a contractor to be relieved of liability
under the chapter where the retuired provisions have been omitted from
the contract. Exempting contra-.tors from prevailing wage liability 1in
such situations would be inequitable to Alaskan workers, since their
only remedy for prevailing wage violations would be against the
contracting agency which might be unable or unwilling to pay the wage
deficiencies. We believe that contractors and contracting agencies
share a joint responsibility for ensuring that workers are properly paid
on public works projects, and that both entities should remain legally
liable for the payment of wage deficiencies. In cases where the
contracting agency has negligently failed to include the required
prevailing wage stipulations, we also believe that the contractor

would have legal recourse against the agency or political subdivision.

It is also important to note that the proposed language objected to by
AGC is not new. Similar language 1is already contained in AS 36.10.080
and 23.10.c00. In fact, most of House Bill 62 merely codifies existing
Department interpretations.



The honorable M. M. Miller March 13, 1985
Page 2

The Department further submits that the majority of contractors doing
business in Alaska are well aware that prevailing wage requirements

apply to public works projects. However, not all contracting agencies

and political subdivisions have recognized that this language must be
included in bid specifications and in contracts. This has been particular
true of the small community, village, unincorporated community, or
non-profit organization that receives a pass-through grant. To allow
contractors to escape liability just because a contracting agency or
grantee has inadvertently omitted the prevailing wage requirements

would be inconsistent with the intent of the prevailing wage law.

In 198~, the Department initiated 480 enforcement actions on public
construction projects to remedy wage deficiencies on behalf of 1,072
employees, and collected $1,157,666 on behalf of these employees.
These employees represented 16% of the estimated number of workers
employed on public construction projects. It should also be pointed
out that these numbers do not reflect the Department®s involvement on
projects where contractors voluntarily complied when we advised them
of wage deficiencies.

Thank you.

Sincerel

t1sd\m Robison
Commi ssioner
Department of Labor



BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF LABOR P.O. BOX 1149

JUNEAU. ALASKA 99802

PHONE: (907)-465-2700
OFFICE OF THE COMMISSIONER

March 13, 1985

The Honorable M. M. Miller
Chai rman

Judiciary Committee

Pouch V

Juneau, Alaska 99811

Dear Representative Miller:

Following are the Department®s answers to questions raised 1in the
committee hearing on March 11, 1985, with respect to the term "Maintenance",
in Section 10 of the Bill.

Under The Federal scheme of Public Contracts, there are three (3) laws
that address contracting procedures and rates of pay. These three (3)
acts are: The Davis Bacon Act (Construction); the MacNamara-01Har. Act
(Service Contract); and the Walsh-Healy Act (Manufacturing). The State
unfortunately, has only a Construction Act, AS 36.05. We hove consistently
had problems with grants being passed to Municipalities for local road
and other small construction projects. Most of these contracts are let
as maintenance contracts when in fact they are construction contracts.
We have consistently had to use the Attorney General®s office to
re-enforce our determination on the difference between the two (2) types
of work, because there 1is no clear aut,; definition 1in our regulations.

It has been our experience that State Agencies and Municipalities have
been letting contracts for snow removal and street surveying and have
reguired the payment of prevailing wages. We cannot enforce the terms of
such contracts because this type of work 1is maintenance not construction.
The agencies are dismayed because they cannot determine on their own

what 1is maintenance and what 1is construction. We now have enough experience
and legal interpretation upon which to deliniate the difference between
the two. It is essential that maintenance be included in the statute

so that the Department will have the authority to define it in regulation.

Jim Robison
Commi ssioner
Department of Labor

07-G9LH
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phone: (907) 465-27G0
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OFFICE OF THE COMMISSIONER

January 30, 1985

The Honorable Mike Navarre
Chai rman

Labor and Commerce Committee
House of Representatives
Pouch V

Juneau, AK 99811

Dear Representative Navarre:

Following are the Department*s comments on the Associated General
Contractors® (AGC) proposed amendments to House Bill 62.

While 1t appears that, for the most part, the AGC supports House
Bill 62, it proposes to delete AS 36.05.015(b) and 36.05.070(e) on the
grounds that contractors should be relieved of having to pay prevailing
wage rate deficiencies where the contracting agency has neglected to
include the prevailing wage provisions in the specifications for bidding
or in the contract. In place of these two subsections, the AGC proposes
an amendment that would hold the contracting agency exclusively liable
for prevailing wage rate deficiencies 1if the required provisions have
not been included in the contract.

Although the Department of Labor would support an amendment expressly

requiring the contracting agency to include the prevailing wage provi—
sions in all public construction contracts, we would strongly oppose any

legislation that would allow a contractor to be relieved of liability

under the chapter where the reon-i-ed provisions have been omitted from

the contract. Exempting cont,actors from prevailing wage liability in

such situations would be inequitable to Alaskan workers, since their

only remedy for prevailing wage violations would be against the

contracting agency which might beunable or unwilling to pay the wage

deficiencies. We believe that contractors and contracting agencies

share a joint responsibility for ensuring that workers are properly paid

on public works projects, and that both entities should remain legally

liable forthe payment ot wage deficiencies. In cases where the

contracting agency has negligently failed to includetht required pre—
vailing wage stipulations, we also believe that the contractor would

have legal recourse against the agency or political subdivision.

It is also important to note that the proposed language objected to by
AGC 1s not new. Similar language is already contained in AS 36.10.080
and 23.10.060. In fact, most of House Bill 62 merely codifies existing
Department interpretations.
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The Department Tfurther submits that the majority of contractors doing

business in Alaska are well aware that prevailing wage requirements

apply to public works projects. However, not al! contracting agencies

and political subdivisions have recognized that this languag~e must be

included in bid specifications and in contracts. This has been parti—
cularly true of the small community, village, unincorporated community,

or non-profit organization that receives a pass-through grant. To allow

contractors to escape liability justbecause a contracting agency or

grantee has inadvertently omitted the prevailing wage requirements vi-cauld

be inconsistent with the intent of theprevailing wage law.

Finally, to clarify a question raisedat the committee hearing, during
calendar year 1984, the Department initiated 480 enforcement actions for
violations of AS 36.05, involving 1,072 workers, and collected
$1,157,666 in prevailing v/age rate deficiencies for these employees.

Sincerely,

diim Kob#ison
Bonmmissioner

JR:cm
02901



BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF EADOKTt P.O. BOX 1149

JUNEAU. ALASKA 99802
phone.(go;) 465-2700
OFFICE OF THE COMMISSIONER

February 6, 1985

The Honorable Mika Navarre
Chairman

Labor and Commerce Committee
House of Representatives
Pouch V

Juneau, AK 99fil

Dear Representative Navarre:

This is 1In response to the question posed at the February 4 hearing on
House Bill 62, concerning the proportion of the work force affected by
the provisions of AS 36.05.

In 1984, total nonagricultural wage and salary employment in Alaska
averaged 223,600 ; construction employment averaged 20,100 (9.0% of
total employment); and estimated public construction employment averaged
6,600 (3 percent of total employment and one third of construction
employment).

In 1984, the Department initiated 480 enforcement actions on public
construction projects to remedy wage deficiencies on behalf of 1072
employees. These employees represented 16% of the estimated number of
workers employed on public construction projects. It should also be
pointed out that these numbers do not reflect the Department®s
involvement on projects where contractors voluntarily complied when we
advised them of wage deficiencies.

Thank you.

Sincerely,

Jim Robison
Commissioner

07-GOLH



Summary of AS 36 Activity

June 1,

Total enforcement: 200
Resident Hire: 76
Wage related: 124

Total workers assisted: 366
Resident Hire: 319
Wage related: S47

November 30,

Total dollars recovered: $535,340.30

The information included in this report was gathered from the audits of
12,040 payrolls for the projects covered.
average of 12,361 laborers, mechanics and field surveyors each month.

1983

These projects employed an

(The department is approximately 4-6 months behind

in their work).

H U®DZ4
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Summary of AS 36 Activity
June 1, - November 30, 1983

Total enforcement: 200
Resident Hire: 76
Wage related: 124

Total workers assisted: 866
Resident Hire: 319
Wage related: 547

Total dollars recovered: $535,340.30

The information included in this report was gathered from the audits of
12,040 payrolls for the projects covered. These projects employed an
average of 12,361 laborers, mechanics and field surveyors each month.

(The department is approximately 4-6 months behind in their work).



INTRODUCTION OF BILLS (House), (cont'd)

Does not provide for an

Duncan and
effective date (takes effect 90 days after Governor signs bill).

Establishes the Youth Hostel Loan Fund in the Dept,
by the Director of the

The Director may make loans to fund qualified

organizations for the purchase, construction, or renovation of
During the first five years of the

M. M. Miller,
then Finance.

Introduced January 16 and referred to the House Special Committee
Resources,

guidelines established by the American Youth Hostel Association.

Loans not to exceed $100,000, at an interest rate of 2.5z to be

youth hostels if the organization agrees to maintain the specific
HOUSE BILL NO. 62. by the Rules Committee by Request ' the

of Natural Resources to be administere
loan payments would be for interest only.

Division of Parks.
repaid within a 25 year period.

HOUSE 3ILL NO. 61. by Reps.

Jenkins.
on State Loans,

(establishing)

Youth Hostel
Loan Fund
Payment of
Wages and

Governor.

Relates to the payment of prevailing wages ana the

Overtime
(public

See

Does not provide for an effective date

(takes effect 90 days affjr Governor signs hill).
Introduced January 16 and referred to Labor & Commerce, Judiciary,

then to Finance.
In his message transmitting the bill tc -he House, Governor

payment of overtime under public construction contracts.
Sheffield stated:

letter from Governor.

contracts)
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See accompanying

Revises current plumbing code.
Does not provide effective date (takes effect 90 days

after Governor signs bill).

INTRODUCTION OF BILLS (House), (conc'd)
HOUSE 3ILL NO. 63. by the Rules Committee by Request of

the Governor.

letter.,
In his message transmitting the bill to the House, Governor

Introduced January 16 and referred to Labor & Commerce.
Sheffield stated:

H3 62, (cont'd)

Plumbing Code
(revising)
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Does not provide effective date (takes effect

Revises elevator safety standards (see accom-
90 days after Governor signs bill).

the Governor.

panying letter).
In his letter transmitting the bill to the House Governor Sheffie

Introduced January 16 and referred to State Affairs.
stated:

Elevator Safety HOUSE 3ILL NO. 64, by the Rules Committee by Request of

(revising)

Standards



SECTIONAL ANALYSTS - HB 62: An Act relatinp to the payment of prevailing
wages and the payment of overtime under public construct! "i contracts," by
House Rules at the Request of the Governor; analysis by House L & C Staff.

Section 1

Section 2

Section 3

Section 4

Clarifies current law that employees on public construction
contracts have the same overtime protections afforded all
other employees in the State; by requiring payment of time and
a half compensation to a worker for any work over 8 hours a day
or A0 hours a week. AS 23.10.060 lists exemptions to this
general position; the Dept, of Labor would like to eliminate

3 of those exemptions, Cl) dealing with employers employing
fewer than 4 employees; and (17) and (18), dealing with
flexible wages; to allow fairer competition in the competitive
bid process on public contruction contracts. AS 23.10.060 (1)
was not included in the original bill, so a Committee
Substitute would have to be proposed to cover this addition.

All public construction contracts are

considered to have these provisions included, whether
actually stated or not. This requirement is already found
elsewhere 1in this Chapter, under AS 36.10.080 relating to
employment preference.

Continues the authority of the Department of Labor to determine
the prevailing wage, and expands the Department®s ability to
pursue claims on behalf of employees, even if a wage assignment
has not been filed.

Currently, an employee must file a claim within 90 days or else
sue the contractor; with a wage assessment, the Department can
pursue claims for 2 years on behalf of a claimant or a class

of claiments. Further, under this section, they will have the
power to pursue claims against subcontractors outside of the
State of Alaska and into any other state we have reciprocal
agreements with on this issue (some 20 states 1in all,

mostly the western States).

Penalty for violation of the Wages and Hours of Labor Chapter
of Title 36 (Public Contracts) 1is changed from a misdemeanor
of SI0Omin to S1.000Omax and 10 to 90 days; to a civil penalty
of 525,000 for certain violations and for up to 55,000 per day
for other violations.

Currently, violators have to be charged and investigated under
criminal procedures, where the standard of proof is higher;
with this change, the matter becomes easier to pursue as a
civil penalty, with the process going through the Attorney
General®s Office, and the procedures for this are set out in
further detail in Section 9.

The word "must™ in legal terms 1is used to give direction to
inanimate objects; "shall"™ 1is used to direct people to do
things, so the change is technical only.

The minimum wage for the state is 53.85; for the feds; $3.35.
However, the minimum prevailing wage is set by the State



Dept, of Labor according to region of the State & craft, in
accordance with procedures spelled out in administrative
regulations.

Requires that the Dept, of Labor notifies the state or
political subdivision to withhold payments to a contractor
up to whatever 1is needed to pa,, to workers any difference
between their actual wages and the wages they are required
by lax* to receive.

Since the Dept, of Labor already requires that a contractor
submit a certified weekly payroll to the Dept, which then

gets surveyed and monitored, the Department is in a much
better position to detect violations than a state or political
subdivision, as well as initial subs-“ent action. This
section formally recognizes what is common current practice.

Requires that when a state or political subdivision withholds
payment to the contractor in accordance with Section 5, the
amount withheld shall be paid to the Deit. of Labor for
disbursement to the workers; and further states that this
pavmeht process 1is considered to be in the language of all
public construction contracts, whether it is explicitly stated
or not.

Apprentices registered in an approved program must be paid at
the federal minimum wage rate for apprenctices. If the
apprentice 1is not in an approved program, the contractor must
pay the apprentice at the minimum prevailing wage.

This section discourages contractors from listing all of their
workers as apprentices in order to pay them lower wages.

Gives the power to the Dept, of Labor to initiate proceedings
to debarr a person from bidding on construction contracts for
up to three years.

Currently, any violators are referred to the Attorney General's
office and the case has to be pursued in the courts. This
change gives the Dept, of Labor authority to actively
investigate a case through an administrative hearing process,
under the Administrative Procedures Act, which still protects
violators through a detailed due process procedure.

Adds a new section to current law, which spells out the
procedure by which violators under Section 3 .~e referred

by the Department of Labor to the Attorney General®"s office,
and the subsequent procedures followed by the A. G."s office
in pursuing a statute violation through the courts.

Provides definitions; basically clarifying that this
bill applies to public construction contracts, not
regular maint :nance activities.
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Third, sec. 8 of the hill authorises the Department of Labor
to bar persons who have failed uo comply with the overtime
and prevailing-wace requirements of the chapter frcm beinc
awarded public construction contracts for up to throe years.
These persons wo..ld be entitled to the full protection of
the Administrative Procedure £ct (AS 44.62).

Fourth, secs. 3 and 9 of the bill authorize the attorney
general to seek injunctive* relief and civil penalties in the

superior court for failure to comply with AS 36.05. Under
existing AS 36.05.060, violation of the chapter 1is a misde—
meanor . This enforcement mechanism has not been effective

because cf the nature of the penalty and the standard of
procf required in criminal cases.

Sincerely,

Bill Sheffield
Governor
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Bill No . Committee Substitute for House Bill 62 (L&C) March 11, 1985

Title

n“n ~ct reiating to the payment of Contact. Robert Landau
prevailing wages and the payment of 465-2700
overtime under public construction Robert Bacolas
contracts." 465-4870

In addition to making a number of minor statutory changes, this bill establishes
or clarifies several important provisions concerning wages and hours of work
on public construction contracts, as follows:

1. Section 1 of the bill requires payment of time-and-a-half compensation to
a worker forwork in excess of eight hours a day or forty hours a week.
This incorporates provisions of the applicable federal law into Alaska“"s
law and thereby codifies the Department®s present interpretations and
practices with respect to the payment of overtime on public construction
projects.

2. Section 2 allows the Department of Labor tc accept assignment of wage
claims under the chapter and to pursue claims on behalf of a class of
employees, whether or not a wage assignment has been filed. Tne Department
often uncovers violations of AS 36.05 but, under existing law, is arguably
precluded from collecting wages due on behalf of employees who have not
requested its assistance. The amendment to AS 36.05.030(a) remedies that
problem.

3. Section 6 provides that, even if a public construction contract does not
set out conditions that AS 36.05.070(c) requires to be 1included, these
conditions are considered included in the contract. This precludes an
employer from avoiding compliance with the chapter when a government
agency fails to incc-porate AS 36.05.070(c) 1in the public construction
contract.

4. Section 8 authorizes the Department of Labor to bar persons who have
failed tocomply with the overtime and prevailing wage requirements of
the chapter from being -warded public construction contracts for up "o
three years. These persons would, of course, be entitled to the full
protection of the Administrative Procedure Act.

5. Section 3 and 9 authorize the Attorney General to seek injunctive relief
and civil penalties in the Superior Court for failure to comply with
AS 36.05. Under existing AS 36.05.060, violation of the chapter is a
misdemeanor but this enforcement mechanism has not been effective because
of the nature of the penalty and the higher standard of proof required in
criminal cases.

The Department of Labor supports passage of the Committee Substitute for House
Bill 62. It will not have a fiscal 1impact on the Department.

APPROVED:

m Robison, Commissioner
Department of Labor

POSITION PAPEP/Departoent d Laar
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Analysis suppliesd by:
Associated General ANALYSIS OP H3-62

Contractors.

MAJOR CHANGES
*x Section 1 (pg- 1, In 11) - Adda a new section which requires
overtime of 1-1/2 for over 8 hours per day or AO hours per week.

*x Section 2 (pg-2, In. 3) -Adds new subsectlono which allow DOL to
take assignment and to seek recovery for wages regardless of
whether awage claim has been filed.

*x Section A(pg- 2, In. 9) - Changes nature of penalty from criminal
misdemeanor to civil penalty.

*x Section 9 (pg- A, In. 11) - Establishes a procedure from barring a
person who violates this chapter from working as a contractor or
subcontractor for the State or a political subdivision for up to
three, years.

APPROACH

¢H) AGC has not had time to assess and discuss all oif the proposed
changes in HB62.

(2) AGC 1is opposed to new language which purports to include the
provisions of Title 36 in all contracts for public construction
in the state regardless of whether the contract agency includes

the provisions in the job specifications. Existing law requires
that the advertised specifications for oublic construction
include various provisions for Title 36 (36.05.070(a)). If the

specifications fail to include the required provisions/ a
contractor should not be held liable for the consequences.
Accordingly, we suggest the following:

(a) Delete 36.05.015(b) proposed in H3 62 Section 1, pqg.1l, In. 21.
(b) Delete 36.05.070(e) proposed in H362 Section 6, pg.3, In. 26

(c) Add the following new section:
AS 36.05.085. Failure of a State or political subdivision
of the State to include the provisions required by this
chapter within a contract shall relieve the contractor or
subcontractor of any liability for violation of this
chapter. The State or political subdivision of the State
which fails to include the provisions required by this
chapter within a contract for public construction,
results 1in prevailing wages not being paid to laborers
mechani(ise or field surveyors 1isresponsible to those
laborers, mechanics or surveyors for payment of wages
in accordance with this chapter.



DRAFT

PROPOSED COMMITTEE SUBSTITUTE FOR HB 62, "An Act Relating to the payment
cf prevailing wages and the pavment of overtime under public construction
contracts,” reauested bv the Department of Labor

D

Section 1 of HB 62 is amended to include AS 23.10.060 (1) as
follows:

Section 36:05.015. OVERTIME REQUIREMENTS. (a) Notwithstanding
the provisions of AS 23.10.060 11), (17), and. (18), etc.

The affected subsection (1) retds as follows:

This section does not apply with respect to:

(l) an employee employed by an employer employing less
than four employees in the regular course of business,
as regular course of business is defined by regulations
of the commissioner.

The effect of the amendment would be that in regards to public
contruction bids only, employers would not be exempted just
because they had fewer than 4 employees; otherwise, for certain
types of contracts, "mom and pop" operations would have a
competitive bid advantage.



POSITION PAPER OF

ALASKA CHAPTER

THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA

ON

CSHB 62 (L&C)

ACT RELATING TO PAYMENT OF PREVAILING WAGES
AND PAYMENT OF OVERTIME UNDER PUBLIC

CONSTRUCTION CONTRACTS



The Alaska Chapter, Associated General Contractors of America,
Inc. (A.G.C.) represents more than 900 companies, 1including most of
the general contracting companies engaged in Alaska®s commercial

construction.

The A.G.C. agrees with the L jartment of Labor on the majority
of the bill. But A.G.C. 1is opposed to new language which purports to
include the provisions of Title. 36 in all co.ivracts for public con—
struction in the state regardless of whether the contract agency 1in—
cludes the provisions in the job specifications. Existing law re —
quires that the advertised specifications for public construction in—
clude various provisions ior Title 36 (36.05.070(Ca)* IT the speci—
fications faix to include the required provisions, a contractor
should not beheld liable for the consequences. Accordingly, we

support the following:

1) Delete 36.05.015 (b), Section 1, Page 1, Line 21.

) Delete 36.05.070(e), Section 6, Page 3, Line 27.

3) Add the following nev section:
AS 36.05.085. Failure of a State or political
subdivision of the State to include the provi—
sions required by this chapter within a contract
shall relieve the contractor or subcontractor of
any liability for violation of this chapter.
The State or political subdivision of the state
which fails to include the provisions required by
this chapter within a contract for public construc—
tion, results in prevailing wages not being paid
to laborers, mechanics or field surveyors is re—
sponsible to those laborers, mechanics or surveyors
for payment of wages 1in accordance with this

chapter.
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March 18, 1985

Honorable M. M. Miller, Chairman
Judiciary Committee

House of Representatives

Pouch V

Juneau, AK 99811

RE: House Bill 62
Dear Representative Miller:

The following represent A.G.C."s reply to Commissioner Robison"s March 13,
1985 letter addressing House Bill 62.

House Bill 62 1is promoted as a housekeeping bill by the Department of Labor
and, in some respects, this is true. There are other provisions in HB 62 that
significantly affect the involvement of the Department of Labor in the
prosecution of wage claims, and dramatically alter the penalty for violations
of Chapter 36.05.

The A.G.C. 1is not opposed to equal and fair enforcement of laws, and to the
extent that HB 62 will allow more effective enforcement, the measure is
acceptable. We strongly believe that the existing enforcement and any
proposed enforcement procedures should be fair. A.G.C."s proposed deletion
to the language proposed in AS 36.05.015(b) and AS 36.05.070(e) are based on
principles of fundamental fairness.

The Division states: "We would strongly oppose any legislation ;hat would
allow a contra :tor to be relieved of liability under the chapcr.r where the
required provisions have been omitted from the contract.” Instead, the

Department recommends joint responsibv ity between the contracting agency ami
the contrak-c(>r for the payment of prevailing wages.

It is interesting to note the manner in which the Department presents the

c .tion of joint responsibility. The reason the Department wants to have the
¢ tractor liable is because: "Contracting agencies might be unable or
un/illing to pay the wage deficiencies.” Yet, as an apparent assurance to the
contractors, the Department notes: "In cases where the contracting agency has
negligently failed to include the required prevailing wage stipulation, wo
also believe that the contractor would have legal recourse against the agency
or political subdivision.” The logic contained in this formula is fascinating.
It boils down to the simple fact that under the Department®s proposal there is
not a shared responsibility. It is solely the responsibility of the contractor
and his easily accessible performance and payment bond.
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Contractors bid jobs based on specifications contained in contracts. They
also must be aware of more laws and regulations than most other businessmen.
Awareness of laws of general application are acceptable, i.e., minimum wage
laws contained in AS 23.10.060; however, requiring the awareness of laws of
special application which are dependent upon determinations outside the scope
of the contractor®s control is unreasonable. For example, must a contractor
make the determination whether the addition of a new roof and the exterior
repainting of an Abused Women®s Shelter for an unincorporated community 1is
"public™ construction, "private" construction, or "regular maintenance or
scheduled maintenance for the preservation of existing property or facilities."”
The A.G.C. submits that the contracting agency 1is in the position to make the
necessary determination of whether Chapter 36.05 applies. If the contracting
agency is in doubt, the DOL can be contacted for assistance. The contractor®s
responsibility for the payment of prevailing wages should be limited to the
requirements contained in the specifications for the job. This 1is the
situation for all federal projects at the present time.

The federal Davis-Bacon Act, afte-" which Alaska Chapter 36.05 is modeled, 1is
contractual in nature. The obligation to pay the prevailing wage arisen
totally out of the contract between the contractor and the contracting

agency. The Davis-Bacon Act avoids the unfair and confusing problems created
by provisions like existing AS 36.05.010 and proposed As 36.05.015(b) and

AS 36.05.070(e). The Davis-Bacon Act simply requires that: "the advertised
specifications for every contract in excess of $2,000, to which the United
States or the District of Columbia is a party, for construction, [etc.]

shall contain a provision stating the minimum wages to be paid various classes
of laborers and mechanics "

We urge this committee to delete the provisions contained in House Bill 62
proposing new language identified as AS 36.05.015 (b) and 36.05.070 (e) and
insert new provisions which relieve a contractor from liability for violating
the chapter if not included in the job specifications.

Sincerely,

ALASKA CHAPTER
ASSOCIATED GENERAL

William . Reeves
/85

cc: Jim Robison, Commissioner, Department of Labor
A.G.C. Board of Directors
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