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Version #2

Lauterbach
4/21/86
Original sponsors: Sund, M.M.Miller,
Hurley, et al
IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 589 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to disability insurance; and provid—

BE

ing for an effective date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21 it amended by adding a new chapter to read:

CHAPTER 55. STATE DISABILITY IN%URANCE.
ARTICLE 1. COMPREHENSIVE DISABILITY INSURANCE ASSOCIATION.

Sec. 21.55.010. CREATION; MEMBERSHIP. There is established a
nonprofit incorporated legal entity to be known as the Comprehensive
Disability Insurance Association. Membership consists of all licensed
hospital or medical service corporations 1in the state that offer
subscriber contracts for major medical <coverage and all 1insurers
licensed to transact disability 1insurance in the state that offer
policies for major medical coverage on an expense incurredbasis. All
members shall maintain membership in the association as a condition of
doing disability insurance business, or being able to offer subscriber
contracts, in the state.

Sec. 21.55.020. BOARD OF DIRECTORS; ORGANIZATION. The board of
directors of the association shall be made up of seven individuals
selected by participating members, subject to approval by the director
of the division of insurance. The director or the director®s designee

shall serve as a nonvoting ex officio member of the board. In deter—

mining voting rights at members®™ meetings, a member 1is entitled to

*. *.
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coverage on an expense 1incurred basis, or the member®s subscriber
fees, derived from or on behalf of state residents 1in the previous
calendar year, as determined by the director. In approving members of
the board, the director shall consider, among other things, whether
all typesof particioating members are fairly represented. Members of
the board other than the director or the director®s designee may be
reimbursed from the association for expenses incurred by thenm as
members, but may not otherwise be compensated by the association for
their services. The costs of conducting meetings of the association
and its board of directors shall be borne by members of the associa—
tion .

Sec. 21.55.030. GENERAL POWERS. The association may

(1) exercise the powers granted to insurers under the laws
of the state;

(2) sue or be sued;

3) enter 1into contracts with 1insurers, similar associa—
tions in othGr states, or with other persons for the performance of
administrative functions;

(4) establish administrative and accounting procedures for
the operation of the association.

Sec. 21.55.040. PLAN OF OPERATION. (@ The association shall
submit to the director a plan of operation and any amendments neces—
sary or suitable to assure the fair, reasonable, and equitable admin—
istration of the association. The plan of operation and amendments
become effective upon approval 1in writing by the director. If the"
association fails to submit a suitable plan of operation by a date
that 1is 180 days after the effective date of this Act, or if at any

subsequent time the association fails to submit suitable amendments to
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regulations necessary or advisable to effectuate the provisions of
this chapter. These regulations shall continue in force until mod—
ified by the director or superseded by a plan submitted by the asso—
ciation and approved by the director.

(b) All members of the association shall comply with the plan of
operation.

(c) The plan of operation shall

¢)) establish the procedures whereby all the powers and
duties of the association under this chapter will be performed;

(2) establish procedures for handlingassets of the asso—
ciation ;

(3) establish the amount and method of reimbursing members
of the board of directors under AS 21.55.020;

(4) establish regular places and times for meetings of the
board of directors;

(5) establish procedures for records to be kept of all
financial transactions of the association, 1its agents, and the board
of directors;

(6) provide that any member insurer aggrieved by a final
action or decision of the association may appeal to the director
within 30 days after the action or dec"sion;

@) establish the procedure., whereby selections for the
board of directors will be submitted to the director;

(8) contain additional provisions necessary or proper for
the execution of the powers and duties of the association.

Sec. 21.55.050. ADMINISTRATIVE PROCEDURE ACT. The association
is exempt from the Administrative Procedure Act (AS 44.62).

Sec. 21.55.060. TAX EXEMPTION. The association 1is exempt from
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political subdivisions except taxes levied on real or personal proper-
ty.
ARTICLE 2. STATE DISABILITY INSURANCE PLANS.

Sec. 21.55.100. TYPES OF INSURANCE PLANS. (a) The association
shall make available toresidents who are high risks an individual
state plan of disability insurance. The association shall offer three
alternatives related to deductibles as described in AS 21.55.120.

(b) The association shall make available to residents who are
high risks and 65 years of age or older a medicare supplement plan
that meetsthe minimum policy standards and minimum benefit standards

established by regulations adopted by the director under AS 21.89.060.

(©) The association may not deny coverage under a state plan

a resident who satisfies the requirements of AS 21.55.300 - 21.55.310.
The association shall determine wuether a person is a high risk in
accordance with AS 21.55.500(9) and the director®s regulations.

See, \1.55. 110. MINIMUM BENEFITS OF STATE DISABILITY INSURANCE
PLAN. Except as provided in AS 21.55.120 - 21.55. HO, the minimum
standard benefits of a disability insurance plan offered under AS 21.-
55.100(a) shall be benefits with a lifetime maximum of $1,000,000 per
individual, for wusual, customary, vreasonable, or prevailing charges
or, when applicable, the allowance agreed upon between a provider and
the writing carrier for charges, for the following medical services
performed for an 1individual covered by the plan for the diagnosis or
treatment of nonoccupational disease or nonoccupational 1injury:

(1) hospital services;
(2) subject to the limitations of AS 21.36.090(d). profes—
sional services that are rendered by a physician or by a registered

r.urse at the physician®s direction, other than services for mental or
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the diagnosis or treatment of mental condit

defined 1in regulations of the director, rendered during the year on

other than an
$*,000;
Q)
©))
than 120 days

(©)

inpatient basis, up to a yearly maximum benefit of

legend drugs requiring a physician®s prescription;
services of a skilled nursing facility for not more
in a pol"cy year;

home health agency services up to a maximum of 270

visits 1in a calendar year 1if the services commence within seven days

following conf

inement 1in a hospital or skilled nursing facility of at

least three consecutive days for the same condition, except that 1in

the case of an

individual diagnosed by a physician as terminally ill

with a prognosis of six months or less to live, the home health agency

services may commence 1irrespective of whether the covered person was

previously confined or, 1if the covered person was confined, 1irrespec—

tive of the seven-day period, and the yearly benef or medical

social services may not exceed $200;

Q)
year;

(®

€))

(10)

11)

(12)
replace any
neck tumors or

prosthesis;

(13)

hospice services for up to six months ir a calendar

use of radium or other radioactive materials;
outpatient chemotherapy;

oxygen;

anesthetics;

nondental prosthesis and maxillo-facial prosthesis used
anatomic structure lost during treatment for head and

additional appliances essential for the support of the

rental, or purchase if purchase is more cost effective
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the absence of the condition for which it was prescribed;

(1A) diagnostic x-rays and laboratory tests;

(15) oral surgery for excision of partially or completely
unerupted impacted teeth or excision of a tooth vroot without the
extraction of the entire tooth;

(16) services of a licensed physical therapist rendered
under the direction of a physician;

(17) transportation by a local ambulance operated by licen—
sed or certified personnel to the nearest health care institution for
treatment of the 1illness or 1injury and round trip transportation by
air to the nearest health care institution for treatment of the ill—
ness orinjury 1if the treatment 1is not available locally; if the
patient is a child under 12 years of age, the transportation charges
of a parent or legal guardian accompanying the child may be paid if
the attending physician certifies the need for the accompaniment;

(13) confinement in a licensed or certified facility
lished primarily for the treatment of alcohol or drug abuse or in a
part of a hospital used primarily for this treatment, for a period of
at least A5 days within any calendar year;

(19) alternatives to inpatient services as defined by the
association in the state plan benefits;

(20) second surgical opinions;

(21) other services that are medically necessary in the
treatment or diagnosis of an illness or injury as may be designated or
approved by the director.

Sec. 21.55.120. DEDUCTIBLES ANT COPAYMENTS. (a) A state plan
other than a medicare supplement plan may require deductibles of $200

a person $500 a person, or $1,000 a person. The amount of the deduc-
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basis than when that service is offered on an 1inpatient basis. Ex—
penses 1incurred during the Jlast three months of a calendar year and

actually applied to an individual®s deductible for that year shall

also be applied to that individual®s deductible 1in the following

calendar year. The $200 maximum, the $500 maximum, and the $1,000

maximum may be adjusted yearly to correspond with the change in the

medical care component of the consumer price index, as adjusted by the

director. The base year for the computation shall be the fi~st full

calendar year of operation of the association.

(b) A state plan other than a medicare supplement plan shall
require a maximum copayment of 20 percent for charges for all types of
health care in excess of the deductible and 50 percent for services
described in AS 21.55.110(3) 1in excess of the deductible.

(c) The sum of the deductible and copayments required in any
calendar year under a plan may not exceed a maximum Ulimit of $2,000
per covered individual. Covered expenses 1incurred after the applica—
ble maximum [limit has been reached shall be paid at the rate of 100
percent of usual, customary, reasonable, or prevailing charges, except
that expenses incurred for treatment of mental, and nervous conditions
shall be paid at the rate of 50 percent. The $2,000 maximum shall be
adjusted yearly to correspond with the change 1in the medical care
component of the consumer price index as adjusted by the director.

(d) In this section, "consumer price 1index"” means the consumer
price index for all urban consumers for the Anchorage Metropolitan
Area compiled by the Bureau of Labor Statistics, United States Depart—
ment of Labor.

Sec. 21.55.130. PREEXISTING CONDITIONS. (@ A preexisting

condition exclusion in a state plan may not exclude coverage of a

ANVARRAT 'S eV, J 4d£n/\n tinloco
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(1) Che condition first manifested itself within the period
of three months immediately before the effective date of coverage in a
manner that would cause a reasonably prudent person to seek diagnosis,
care, or treatment; or

(2) medical advice or treatment war. recommended or received
within the period of three months immediately before the effective

date of coverage.

(b) A policy may "ot exclude coverage for a loss due to pre—

existing conditions for a period greater than six months following the
effective date of coverage.

(c) A state plan 1issued to a person whose previous subscriber

contract, disability policy, or medicare supplement policy was invol—

untarily terminated shall credit the time covered under the previous
contract or policy toward an exclusion for preexisting conditions
under the state plan if the previous contract or policy had a similar
preexisting condition exclusion and the person applies for a state
plan within 31 days after termination of the previous contract or
policy. IT a person covered by this subsection 1is accepted by the
writing carrier and pays a specified premium for retroactive coverage,
the state plan is effective retroactively to the date on which the
person®s previous contract or policy terminated.
Sec. 21.55.HO. CARE AND SERVICES NOT COVERED. A state plan may
not provide benefits for charges for the following:
(1) care for an injury or disease either
A) arising out of and in the course of an
subject to a workers®™ compensation or similar law or where the
benefit 1is required to be provided under a workers®™ compensation
policy to a sole proprietor, business partner, or corporation

officer; or

em
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(B) to the extent benefits are payable without

to fault under a coverage statutorily required to be contained in
a motor vehicle or other liability insurance policy or equivalent
self-insurance;

(2) treatment for cosmetic purposes other than surgery for
the prompt repair of an accidental injury sustained while covered or
for replacement of an anatomic structure removed during treatment of
tumors;

(3) travel, other than transportation covered under AS 21.-
55.110(17);

A) private room accommodations to the extent
excess of the institution®s most common charge for a semiprivate room;

(5) services or articles to the extent that the charge
exceeds the reasonable charge in the locality for the service;

(6) services or articles that are determined not to be
medically necessary, except for the fabrication or placement of the
prosthesis as specified in AS 21.55.110(12) and (2) of this section;

) services or articles the provision of which 1is not
within the scope of the 1license or certificateof the institution or
individual rendering the services or articles;

(8) services or articles furnished, paid for or reimbursed
directly by or under any law of a government, except as otherwise
provided in this chapter;

(©))] services or articles forcustodial care or designed
primarily to assist an individual in the activities of daily living;

(10) service charges that would not have been made 1if no
insurance existed or for which the covered individual 1is not legally
obligated to pay;

(11) eyeglasses, contact lenses, or hearinp aide or t-Ko-

i
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fitting of them;
(12) dental care not specifically covered by this chapter;
(13) services of a registered nurse who ordinarily resides
in the covered individual®s home, or who member of the covered
individual®s family or the family of the t < individual®s spouse;
(14) experimental procedures; and
(15) services and supplies for which the patient was not
charged.

Sec. 21.55.150. STATE PLAN PREMIUMS. (@) The association may
not charge a rate for coverage 1issued by or through the association
that is excessive, 1inadequate, or unfairly discriminatory.

(b) The association shall use separate scales of premium rates
based on age and geographic location of the insured.

(c) The five members of the association that insure, or have
subscriber contracts with, the largest number of individuals 1in the
state under plans with benefits substantially equivalent to the state
plan benefits shall submit to the association an estimate of the rate
that would be actuarially sound for a person who 1is a standard risk
for coverage substantially equivalent to the state plan. The premium
for a state plan may not exceed 150 percent of the average of those
five estimates.

ARTICLE 3. ADMINISTRATION OF PLANS.

Sec. 21.55.200. SELECTION OF WRITING CARRIERS. The association
shall develop bid specifications for members that wish to be selected
as a writing carrier to administer a state pj ,.n. The selection of the
writing carrier shall be based upon criteria including the member®s
proven ability to handle a large number of disability insurance cases
or subscriber contracts, efficient <claim paying capacity, and the

estimate of total charges for administering the plan.
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Sec. 21.55.210. DUTIES OF WRITING CARRIERS. () The writing
carrier shall perform the administrative and claims payment functions
required by this section. The writing carrier shall provide these
services for a period of three years, unless a request to terminate 1is
approved by the director. The director shall approve or deny a re-—
quest to terminate within 90 days of its receipt. A failure to make a
final decision on a request to terminate within the specified period
shall be considered an approval. Six months before the expiration of
each three-year period, the association shall invite submissions of
policy forms from members of the association, including the writing
carrier. The association shall follow the provisions of AS 21.55.210
in selecting a writing carrier for the subsequent three-year period.

(b) The writing carrier shall provide to all eligible persons
enrolled in astate plan an individual policy or certificate, setting
out a statement of the insurance protection to which the person is
entitled, with whom claims are to be filed, and to whom benefits arc
payable. The policy or certificate must indicate that coverage was
obtained through the association.

(c) The writing carrier shall submit to the association and the
director on aquarterly basisa report on the operation of the state
plans. Specific information to be contained in the report shall be
determined by the association.

(d Claims shall be paid by the writing carrier and shall indi-
cate that the <claim was paid under a state plan. A claim payment
shall include a telephone number that can be used for inquiries regar-
ding the claim.

(e) The writing carrier shall be reimbursed from the state plan

premiums received for its direct and indirect expenses Tfor administer-
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reimbursement for that portion of the writing carrier®s administra—
tive, printing, claims administration, management and building over—
head expenses that are assignable to the maintenance and administra—
tion of the state plans. The association shall approve cost account—
ing methods to substantiate the writing carrier®s cost reports consis—
tent with generally accepted accounting principles. Direct and in—
direct expenses may not include costs directly related to the original
submission of policy forms before selection as the writing carrier.

) The writing carrier shall at all times when carrying out
duties under this chapter be considered an agent of the association.

Sec. 21.55.220. OPERATION OF THE PLAN. (&) Uponnotification
as an eligible person under AS 21.55.320, a person may enroll 1in a
state plan by payment of the appropriate state plan premium to the
writing carrier.

(b) An employer that has 1in 1its employ one or more eligil
persons errolled in a state plan may make all or a portion of a state
plan premium payment directly to the writing carrier.

Each member of the association shallshare the losses due to
claims expenses of the state plans for plans 1issued orapproved for
issuance by the association, and shall share in the operating and
administrative expenses 1incurred or estimated to be incurred by the
association incident to the conduct of its affairs. Claims e”r.enses
of the state plan that exceed the premium payments allocated to the
payment of benefits shall be the Jliability of the members. Each
member shall share in the claims expense of the state plans and opera—
ting and administrative expenses of the association in an amount equal
to the ratio cf the member®s total fees for subscriber contracts or

total disability insurance premiums, vreceived from or on behalf of
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disability 1insurance premiums vreceived by all members from or on
behalf of state residents, as determined by the director.

(d) The association shall make an annual determination of each
member®s liability, if any, and may make an annual fiscal year end
assessment if necessary. The association may also, subject to the
approval of the director, provide for interim assessments against the
members as may be necessary to assure the financial capability of the
association 1in meeting the 1incurred or estimated claims expenses of
the state plans and operating and administrative expenses of the
association until the association®s next annual fiscal year end as-—
sessment. Payment of an assessment is due within 30 days of receipt
by a member of a written notice of a fiscal year end or interinm
assessment. Failure by a member to tender to the association the
assessment within 30 days shall be grounds for revocation of a mem—
ber®s certificate of authority. A member that ceases to do disability
insurance business iIn the state, or ceases to offer subscriber con-—
tracts in the state, due to vrevocation, suspension, or voluntary
surrender of its certificate of authority remains liable fr.r assess—
ments through the calendar year during which the disability insurance
business ceased. The association may decline to levy an assessment
against a member if the assessment would not exceed $10. Assessments
paid by a member are a general expense of the member.

(e) Net gains, 1if any, from tie operation of the state plans
shall be held at interest and used by the association to offset future
losses due to claims expenses of a state plan or allocated to reduce
state plan premiums.

ARTICLE A. ENROLLMENT IN THE STATE DISABILITY INSURANCE PLAN.

Sec. 21.55.300. ELIGIBILITY FOR STATE DISABILITY INSURANCE. (@)

ITvnonf ceeeeeeee JJ-J .k
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high risk 1is eligible to enroll in a state plan described in AS 21.-
55. 100.

(b) A person may not be covered by the state plan while covered
by another disability policy or subscriber contract. Upon ceasing to
be a resident a person is not eligible to purchase or renew coverage
under a state plan, but previously purchased coverage vremains 1in
effect for the period covered by payments made while a resident.

(c) Additional eligibility requirements may not be 1imposed by
the director, the association, or a writing carrier.

Sec. 21.55.310. ENROLLMENT BY AN ELIGIBLE PERSON. A person may
enroll in a state plan by applying to the writing carrier. The appli—
cation must include the following:

(1) name, address, age, and length of time at residence of
the applicant;

(2) a designation of the plan desired, including deductible
option chosen;

(3) information relevant to whether the person 1is a high
risk.

Sec. 11.55.320. WRITING CARRIER"S RESPONSE. Within 30 days
after receiving the certificate described in AS 21.55.310, the writing
carrier shall either rejeft the application for failing to comply with
the requirements of AS 21.55.300 and 21.55.310 or forward the eligible
person a notice of acceptance and billing information.

Sec. 21.55.330. EFFECTIVE DATE OF POLICIES. (@) Except as
provided in (b) of this section and AS 21.55.130(c), 1insurance under a
state plan 1is effective immediately upon receipt of the first
quarterly premium, and is retroactive to the date of the application,

if the applicant otherwise complies with the vrequirements of this
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(b) Insurance under a state plan is effective retroactively to
the date on which the person®s previous contract or policy terminated
if the person |

(¢)) applies for a state plan within 60 days after the
previous contract or policy terminated;

(2 is accepted by the writing carrier; and

(3) pays a specified premium for the period of retroactive
coverage.

Sec. 21.55.340. SOLICITATION OF ELIGIBLE PERSONS. (a) The
association, under a plan approved.by the director, shall disseminate
appropriate information to the residents of the state regarding the
existence of the state plans and the means of enrollment. Means of
communication may 1include use of the press, radio, and television, as
well as publication in appropriate state offices and publications.

(b) The association shall devise and implement means of main-—
taining public awareness of the provisions of this chapter regarding
the state plans and shall administer this chapter 1in a manner that,
facilitates public participation in the state plans.

(c) Selling or marketing of qualified state plans is limited to
licensed disability insurance agents.

(d) An insurer or hospital or medical service corporation that
rejects or applies underwriting restrictions to an applicant for a
subscriber contract, a disability insurance policy, or a medicare
supplement plan in the state shall notify the applicant of the exis—
tence of the state plans, the requirements for being accepted, and the
procedure for applying.

ARTICLE 5. GENERAL PROVISIONS.

Sec. 21.55.400. DUTIES OF DIRECTOR. The director may
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association and approve the association®s contract "ith the writing
carrier including the coverages and premiums to be charged;

(2) contract with the federal government or another unit of
government to ensure coordination of the state plans with other gov-—
ernmental assistance programs;

3) undertake directly or through contracts with other
persons studies or demonstration programs to develop awareness of the
benefits of this chapter; and

(4) adopt regulations necessary to administer this chapter.

Sec. 21.55.410. STATE NOT LIABLE. The state 1is not liable for
acts or omissions of the association or a writing carrier under this
chapter, nor is the state liable for payment of a claim under a state
plan issued by a writing carrier.

Sec. 21.55.500. DEFINITIONS. Tn this chapter

(1) Tassociation” means th™ Comprehensive Disability Insur—
ance Association created in AS 21.55.010;

(2) copayment™ means the portion of the eligible expenses,
in excess of the deductible, for which the 1insured is responsible;

(3) "deductible™ means the portion of eligible expenses for
which the insured is responsible in each calendar year under AS 21.-
55.120(a); /

(4) "home health agency services"” means any of the follow—
ing services provided upon recommendation of a licensed physician as

part of a treatment plan:

(A intermittent or part-time nursing servic

registered professional nurse or a licensed practical nurse, that
are provided to a person under the continued direction of the

person®s physician and within the Jlimitation of the nurse®s
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(B) nursing services that are provided to a person at
the person®s residence, including a residential care facility or
adult boarding home; a hospital, skillea 1iiursing facility or
intermediate care facility is not considered a residence;

© home health aide services that are prescribed by
and under the continued direction of a physician and supervised
by a professional nurse;

(D) home health aide services that are provided to a
person at the person®s residence, as described in (B) of this
paragraph;

(E) physical and occupational therapy services, speech
pathology, and audiology services that are prescribed by a physi—
cian and provided to a person by or under the supervision of a
qualified practitioner; these services may be provided to a
person who 1is a patient 1in an intermediate care facility or
skilled nursing facility;

(5) "hospice services"” means services provided under a !
coordinated comprehensive program of palliative and supportive care on
a 24-hour, seven days per week basis for persons who have been diag-—
nosed as terminally 1ill and their families by an interdisciplinary
team of professionals of volunteers under an incorporated central
administration that has a physician as medical director;

(6) "major medical coverage"” means a disability insurance
contract, or a subscriber contract, that provides benefits for hospi-
tal and medical care with potential lifetime maximum benefits per
insured of at least $10,000;

@) "medical social services"” means services rendered the

patient under the direction of a physician by a qualified social
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work, including assessment of the social, psychological and family
problems related to or arising out of the covered person®s illness and
treatment, appropriate action and utilization of community resources
to assist in resolving the problems, and participation in the develop—
ment of treatment for the covered person;

(8) "resident”™ means a person who 1is physically present in
the state, has Jlived 1in the state for at least the six consecutive
months immediately preceding application for a state plan, and intends
to remain permanently in the state; "resident” also includes a person
who 1is not physically present in the state if the person lived in the
state for at least six of the nine months immediately preceding appli—
cation for a state plan and the person®"s absence from the state is for
medical treatment; a person ceases to be a resident if the person 1is
absent from the state for more than 90 consecutive days for reasons
other than for medical treatment or education;

(9) "residents who are high risks" means residents who

(A) have been rejected for medical reasons after
applying for a subscriber contract, a policy of disability insur—
ance, or a medicare supple lent policy by at least two association
members within the six months immediately preceding the date of
application for a s?ate pxan; or

(B) have had a restrictive rider placed on a
subscriber contract, a disability insurance policy, or a medicare
supplement policy;

(10) "state plan™ means a policy of insurance offered by the
association through a writing carrier;
(11) “"usual, customary, reasonable,or prevailing charge"”

means the charge for a medical care procedure, service, or supply item
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(A the billed amount for the medical service pro—

vider®s actual charge;

(B) the <charge wusually made by that provider for
performing that procedure or service or for providing uhe supply !
item; or

(C) the customary charge, based on a profile of char—
ges mad2 for the same medical procedure, service, or supply item
in the same geographical area by other providers that have per—
formed the same procedure or service or can provide the same
supply item;

(12) "writing carrier”™ means the 1insurer or insurers
ed by the association and approved by the director to administer a
state plan.
* Sec. 2. The association established bysec. 1 of this Act shall make
available to residents the plans vrequired by AS 21.55.100,enacted 1in
sec. 1 ofthis Act, by July 1, 1987.

* Sec. 3.This Act takes effect immediatelyin accordance with AS 01.-

10.070(c).
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Introduced: 2/14/86
Referred: Labor & Commerce
Judiciary and Finance

BY SUND.M.M.MILLER,HURLEY,
IN THE HOUSE DUNCAN.NAVARRE ,AND DAVIS

jUSE BILL NO. 589
IN THE LEGISLATURE OF the STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to participation in the state group
life and health insurance policies by residents; and
providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 39.30.090 is ..mended to read:

Sec. 39.30.090. PROCUREMENT OF GROUP INSURANCE. The Department
of Administration may obtain a policy or policies of group insurance
covering state employees, persons entitled to coverage under AS 14_-
25.168, AS 22.25.090, AS 39.35.535 or former AS 39.37.145, [OR] em-
ployees of other participating governmental units, or eligible resi-
dents, subject to the following conditions:

(1) A group insurance policy shall provi. e one or more of
the following benefits: Ilife insurance, accidental death and dismem-
berment insurance, weekly indemnity insurance, hospital expense insur-
ance, surgical expense insurance, dental expense insurance, audio-
visual insurance, or other medical care insurance.

(2) Each eligible employee of the state, the spouse and the
unmarried children chiefly dependent on the eligible employee for
support, and each eligible employee of another participating govern-
mental unit shall be covered by the group policy, unless exempt under
regulations adopted by the commissioner of administration.

(3 A governmental unit m\y participate under a group
policy if

(A) its governing bod*, adopts a resolution authorizing

-1- HE 589
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participation, and paymentof required premiums;

(B) a certifiedcopy of the resolution is filed with
the Department of Administration; and

(C) the commissioner of administration approves the
participation in writing. t

(4) The Department of Administration shall obtain the
insurance policy from an [ANY] insurer authorized to transact business
in the state under AS 21.09 and AS 21.90.

(5) The Department of Administration shall make available
bidspecifications for desired insurance benefits to all insurance
carriers licensed in the state and qualified to provide the desired
benefits. The specifications shall be made available on or before
July 1, 1965, and at least once every succeeding five years. The
lowest responsible bid submitted by an insurance carrier with adequate
servicing facilities shall govern selection of a carrier under this
section.

(6) If the aggregate of dividends payable under the group
insurance policy exceeds the governmental unit"s share of the premium,
the excess shall be applied by the governmental unit for the sole
benefit of the employees.

@) A person receiving benefits under AS 14.25.110,
AS 22.25, AS 39.35, or former AS 39.37 may continue the life insurance
coverage that was in effect under this section at the time of termina—
tion of employment with the state or participating governmental unit.

(8) A person electing to have insurance under (7) of this
section shall pay the cost of this insurance.

(S° For each permanent part-time employee electing coverage
under this section, the state shall contribute one-half the stat%

contribution rate for permanent full-time state employees, and the

HB 589 -2-
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permanent part-time employee shall contribute the other one-half.

(10) A person receiving benefits under AS 14.25, AS 22.25,
AS 39.35, or former AS 39.37 may obtain auditory, visual, and dental
insurance for that person and eligible dependents under this section.
The level of coverage for persons over 65 shall be the same as that
available before reaching age 65 except that the benefits payable
shall be supplemental to any benefits provided under the federal old
age, survivors, and disability insurance program. A person electing
to have insurance under this paragraph shall pay the cost of the
insurance. The commissioner of administration shall adopt regulations
implementing this paragraph.

(11) An eligible resident may participate if the resident
applies on forms provided by the department, pays the cost of the
insurance and the administrative fee set by the department, and the
commissioner of administration approves the application in writing.
Sec. 2. AS 39.30.095(a) is amended to read:

(@) The commissioner of administration shall establish the group
health and life benefits fund as a special account in the general fund
to provide for group life and health insurance under AS 39.30.090 and
39.30.160. The commissioner shall maintain accounts and vrecords for
the fund. The fund consists of employer contributions, employee
contributions, resident contributions, appropriations from the legis—
lature, and interest earned on investment of the fund as provided 1in
(d) of this section.

Sec. 3. AS 23.30.095(b" 1is amended to read:

(b) After obtaining the advice of an actuary, the commissioner
of administration shall determine the amount necessary to provide
benefits under AS 39.30.090 and 39.30.160 and shall set the rate of

employer contribution, resident contribution, and employee eontri-

-3- HB 589
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bution, if any. The commissioner of administration shall pay premiums
and claims in accordance with the insurance policies i;i effect under
AS 39.30.090 and 39.30.160 with money in the fund.

* Sec. 4. AS 39.30.100 1is amended by adding a new paragraph to read:

(4) eligible resident™ means a person who 1is a resident
and who has been a resident, except for absences from the state for
military service or necessary medical care, for the 12 consecutive
months immediately preceding the date of application.

* Sec. 5. By January 1. 1987, the commissioner of administration shall
secure a group health and lifepolicy or policies to provide coverage for
persons who will become eligible for coverage under amendments made by this
Act.

* Sec. 6. Sections 1 - 4 of this Act take effect on the date that the
commissioner of administrationhas secured coverage under sec. 5 of this
Act.

* Sec. 7. Section 5 of this Act takes effect immediately in accordance

with AS 01.10.070(c).

HB 589 -4-



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL

Bill/Resolution No.: CS.HB 589 ..&Cj— Agency Affected: Commprr.p ft Fr_nnnmir npyelnpmpnt
Tide: Relating to disability insurance. BRU: Insurance

Sponsor: Labor & Commerce Committee Components: P:ihlic Prpf-prtion

Requester:

Date of Request:

EXPENDITURES | REVENUES : (Thousands of Dollars)

OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 01
PERSONAL SERVICES -0- -0- -0- -0- -0- -0-
TRAVEL -u- tu.U 2.U 2.6 3.2 A.u
CONTRACTUAL -U- . 2b.U 2b. 0 2b.0 2[3.0 2b.U
SUPPLIES .-U- ~7.0" i.0 1.0 Wm0 ' " 1.0
EQUIPMENT -U- -U- ©-0- -0- " -U- -0-
LAND & STRUCTURES -0- -0- -0- -0- -0- -
GRANTS, CLAIMS -U- -0- -0- _0- _U- " 0.
MISCELLANEOUS -0- -U- -0- -0- -0- -0-
TOTAL OPERATING -U- 37.0 28.0 28.6 29.2 30.0
CAPITAL -0- _0- _0- -0- -0- -0-
REVENUE -0- -0- -0- _0- -0- _0-

FUNDING: (Thousands ol dollars)

GENERAL FUND -0- 37.0 28.0 28.6 29.2 30.0
FEDERAL FUNDS -0- -0- -0- -0- -0- -0-
OTHER -0- -0- -0- -0- -0- -0-
TOTAL -0- 37.0 28.0 28.6 29.2 30.0
POSITIONS:

FJLL-TIME o N N O - N =°
PARTTIME 1

TEMPORARY [

ANALYSIS: Attach a separate page if necessary.

While there is an increase of the duties of the Director in this legislation, additional
positions will not be necessary. Start- o costs cause a higher fiscal impact than sub—
sequent years. The formative needs require more attention by the Director in the form

Prepared by: John L. George. Director Phone: 465-2516
Division: Division of-Ilnsurance = Date: April 7, IQRfi
y/' * /

Approved by Cu.rmissioner: A A3 en1: > . . D>e< D ate: April 7, IQflfi
Agency: Commerce and Economic Development /7

Distribution (ry Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page_ L of 2 10/25/85
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. CSHB 5P,q

of increased travel to attend formation meetings and monitor activities of
the Association. Most of the major insurers expected to be involved in
the Association are in the east. The fiscal note contemplates that the
formation meetings will occur in the east. After the first year the
travel necessary for monitoring the Association will probably be on the
order of one per year.

The contractual monies are primarily for the purpose of securing actuarial
assistance for review of the rate structures that will be subject to
review by the Director of Insurance.

The director has the duty to contract with the federal government or
another unii. of government to ensure coordination of the state plan with
other governmental assistance programs and to undertake directly or
through contracts with other persons, studies or demonstration programs to
develop awareness of the benefits of the proposed legislation. The bulk
of this activity is expected to be borne by the Association. The state
share of this cost is included in the $25.0 shown for contractual. The
amount needed for this specific area is really a guess, but we believe
that, if anything, it is substantially understated.

The supplies amounts are needed to support mailings necessary to insurers
when establishing the Association and for advising insurers of their
ongoing role and requirements under this legislation.

It is possible that the division may find it necessary to promulgate
regulations to facilitate the formation of the Association. If this is
necessary, some of the travel will he moved over to the appropriate areas
on the theory that it will reduce travel. Audition of a sum for that
purpose would be duplicative.
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Requestor:

Date of Request:

EXPENDITURES/REVENUES:  (Thousands of Dollars)
FY 86 Fy 87 ty 88 FY 89

OPERATING 1

PERSONAL SERVICES |
RTMNT & BNFTS i
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
CRANTS, CLAIMS
TRS MATCH

iOTAL OPERATING e - o oL

rv 90

_—— P e | —
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O -

CAPITAL
REVENUE®

FUNDING:  (Thousands of Dollars)
CENERAL FUND 1 1 1 1

FEDERAL FUNDS - j i I t 1
OTHER 1 1 | 1 1
TOTAL n -n- -n 1 -n- I

POSITIONS: n n n -

FULL-TIME 1 1 1
PART-TIME 1
TEMPORARY L L

ANALYSIS: Attach a separate page if necessary

See attached

Prepared 3v: j/K-r-Kumphrevs/Director Phone: 465-4470
Division: Retirement k Benefits Date: al1l86

Approved by Commissioner: Eleanor Andrews Date: S# 0].'49
Agency: Department of Administration

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
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ANALYSIS:

Page 2 of 2

Draft CSHB 589 (03/28/86)
Fiscal Mote Analysis
Prepared by Division of P>etirement & Benefits
Department of Administration

The work draft of CSHB 589 (L&) dated March 28, 1986 creates a
Comprehensive Disability [Insurarce Commission to offer health
coverage to residents of the State of Alaska. This proposed bill has
no apparent effect on the group health plans offered by the State of
Alaska to its employees.
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FISCAL NOTE

REQUEST FISCAL DETAIL

Bill/Resolution No.:nr 589
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Requestor:
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Analysis:

Page 1 of 2
House Bill 589
Fiscal Note Analysis

Prepared by Division of Retirement & Benefits

Department of Administration

March 4, 1986

Passage of this bill would allow all Alaskans to take
advantage of group rates to obtain the health and life
coverage as provided to State of Alaska employees.

The State of Alaska now provides health and life
insurance coverage to all permanent employees at no
cost fo the employee. Permanent part-time employees
mus ay one-half the cost. This analysis does not
add "ss any cost increase due to residents enrolling in
the life insurance plan. Without requiring evidence cf
insurability as a condition of enrollment, the cost
could heavily impact premiums. It is therefore assumed
that this requirement could be imposed or the bill
would be amended to allow health coverage only.

We have identified two large groups in the state that
would contain individuals likely to enroll in this
coverage:

1) Uninsured residents of the state

2) Insured residents of the state other than employees
who have equal or comparable levels of health
coverage.

The uninsured residents would be considered a higher
risk group than state employees or employees insured
under other group plans. They could range from young,
healthy individuals with no interest or need for
insurance to older, chronically ill individuals who are
unable to obtain insurance elsewhere. For purposes of
this analysis we have assumed medical costs to be 100%
higher for these individuals than that of state
employees.

The insured residents would also be considered a higher
risk group than state employees since those who would
enroll would probably be after a higher level of
benefits than the insurance plan they were covered by.
For purposes of this analysis, we have assumed
insurance costs for these individuals to be 25% higher
than that of state employees.

We have assumed an equal number of each of the above
groups would enroll in this coverage. The FY 87 cost
to the state due to the resulting increase in premiums
for employees is estimated to be $13.31 million.
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House Bill 589
Fiscal Note Analysis

Prepared by Division of Retirement & Benefits

Department of Administration

March 4, 1986

In addition to this premium cost increase would be the
necessity of adding three permanent full-time positions
to collect premiums, administrative fees, report
eligibility, and answer questions on plan coverage.

These FY 87 administrative costs are as follows:

Personal Services:

Contractual:

Supplies:

Equipment:

1 permanent Retirement & Benefit

Specialist for 12 months $37.2
2 permanent retirement
technicians for 12 months $72.2

Telephone and other contractual
costs for 3 positions 3.9

Supplies for 3 positions 1.5

Equipment accommodations for 3
non-perr nent positions 15.8

Total FY 87 administrative costs $130.6

The cost for these positions would be paid by
participants as provided in the bill. The assumed
enrollment of 16,400 would require an $8.00 enrollment
fee for each participant. This fee could vary with
enrolIment.



- No. of Positions RangeﬁStep Haig. Unit Gov. Apjwy_ pisapp

i “‘“mRetirement and Benefits Specialist 1 1 g
limc Siaius Stalf Months RP Number Location Flection Distncl Leg.  XuilvXuX
1 (PE/FT) 12.0 5 luneau 4
Justification
Type of Expenditure Amount
1 3
Siri The passage of HB 589 would necessitate the addition of
my JUS. three permanent full-time positions (2 Retirement and
Benefits Q7 Benefits Technicians and 1 Specialist) to collect
Premium Pay premiums, administrative fees, report eligibility and
oilier answer questions on plan coverage.

Tulal Personal Services

Travel JJL
Contractual 1.3
Commodities 5
Lgutpment 6.4
Other
Total Cost 45 .4
Receipt Code Funding Source
Federal Receipts 1007
0, P. Match 1001
General Funds 1004
I-A Receipts 1005
Program Receipts 1028 45 .4
CIP Receipts 1061
Other
For B&M Use Only
Key Number -
3/6B1/0305-01
Agency Department o* Administration
Request For : - FY 87
. BRU Retirement and Benefits
New Position Page 1 of A

Component Retirement and Benefits Revised Dale



i 1"~Retirement and Benefits
lime Status Slatf Months
1 (PE/FT) 12.0
Type of Expenditure
1 2
Salary
Benefits inn
Premium Pay
Other
Total Personal Services
Travel
Contractual
Commodities
Equipment
Other
Total Cost
Receipt Code Funding Source
Federal Receipts 1002
G. F. Match 003
General Funds i‘lot
I-A Receipts 1005
Program Receipts 1028
CIP Receipts 1061
Other

For B&M Use Only
Key Number _

3/6B1/0305-01/3

Request For
New Position

Agency
BRU

Component

Technician |l

RP Number

5

Department of Administration

Amount

3

~
o

© R N
No o o o©

85.2

85.2

No. of Positions Range/Step Day' Unit Apliri>y Disupp
0 128

Location 1 Election District Ug

luneau 1 N

1
Justification

The passage of H9 589 would necessitate the addition of
three permanent full-time positions (2 Retirement and
Benefits"Technicians and 1 Specialise) to collect
premiums, administrative fees, report eligibility and
answer questions on plan coverage.

FY 87

Retirement and Benefits T

Retirement and Renpfits

Page of

Revised Dale



REVISIONS TO CS HB 589 (Judiciary)
(From Version #2 dated April 17, 1986 to Version #2 dated
April 21, 1986)

Prepared by Rep. John Sund's office — April 21, 1986.

The major changes in the bill are:

1. The plan will be offered on an individual basis only. It
will not include group or dependent coverage.

See Sec. 21.55.100; Page 4, lines 4-7; subsection (a).

The expanded medicare supplement plan is deleted. The state
plan will only offer the minimum medicare supplement plan.
The expanded medicare supplement plan for high risk
individuals probably would have been cost prohibitive to
those on a fixed income.

See Sec. 21.55.100; Page 4, lines 8-11; subsection (b).
The former reference to the medicare plans was Sec.
21.55.120 which has been deleted.

Preexisting condition limitation has been lessened to three
months back and six months in, meaning, a condition that
has occurred or been treated within the three months prior
to application will not be covered for the first six months
of a plan. The previous limitation was six months back and
one year in.

See Sec. 21.55.130; Page 8, lines 1-10.

The provision for the association to adopt a plan for
coordinating benefits with other insurance coverage has
been deleted because other coverage would cause
ineligibility for the state plan.

The deleted section was Sec. 21.55.160.
The revision that disallows additional coverage to the
state plan is Sec. 21.55.300; Page 14, line 3, subsection

(b).

Premium rates will be on scales of age and geographic
location, which are common rating scales in the industry.

See Sec. 21.55.150; Page 10, line 12, subsection (b).

The $50 referral fee for agents who refev an accepted
person to the state plan has been deleted. The incentive



behind the fee could not justify the added administrative

costs it would create. In addition, the bill mandates that
agents tell those people who were rejected or restricted in
a policy about the state plan.

See Sec. 21.55.340; Page 15, lines 21-26, subsection (d).

The definition of a high risk person has been changed and
placed under the definitions at the end of the bill. A high
risk person is now someone who has been rejected, for
medical purposes, by at least two association members or
has had a restrictive rider placed on a policy. The former
criteria of involuntary termination for reasons other than
nonpayment, a 50% increase in premium and the list of
presumptive conditions have been deleted. This should ease
the administrative burden and, therefore, lower the plan
costs.

See Sec. 21.55.500; Page 18, lines 16-24.
Former reference was in Sec. 21.55.100; Page 4, lines 14-29
and Page 5, lines 1-12.



CS HB 589 (Judiciary)
Version #2 dated April 21, 1986

An Act relating to disability insurance; and providing for an
effective date.

SECTIONAL ANALYSIS

Prepared by Rep. John Sund's office; April 21, 1986
Section 1

ARTICLE 1

Sec. 21.55.010. Page 1, line 12; creates the Comprehensive
Disability Insurance Association, a nonprofit corporation with

membership consisting of all licensed disability insurers and
licensed hospital or medical service corporations in the state
that write on an expense incurred basis. Insurers must be

members of the association in order to do business in the
state.

Sec. 21.55.020. Page 1, line 22: sets a seven-member board of
directors selected by association members and approved by the
director of the state Division of Insurance. The director or a
designee will be a nonvoting, ex officio member of the board.

Sec. 21.55.030. Page 2, line 12: describes the association's
general powers.

Sec. 21.55.040. Page 2, line 21: subjects association
articles, bylaws and operating rules to the approval of the
director of the Division if Insurance.

Sec. 21.55.050. Page 3, line 26: exempts the association from
the Administrative Procedure Act.

Sec. 21.55.060. Page 3, line 28: exempts the association from
taxes.

ARTICLE 2

Sec. 21.55.100. Page 4, line 4: offers the state plan,
including the medicare supplement plan, on an individual basis
to high-risk residents. The association may not deny coverage
to any eligible resident.

The plans will be offered with three deductible options.

Sec. 21.55.110. Page 4, line 16: explains the minimum benefits
of the state plan, which is a basic major medical plan.
Lifetime maximum benefit is $1 million.

Sec. 21.55.120. Page 6, line 26: offers deductibles of $200,
$500 or $1,000 per person. The maximum copayment by enrollees
would be 20% once the deductible is met for all health care



and 50% for mental health care. Maximum annual payments of
deductible and copayments cannot exceed $2,000 per insured.
The plan would pay 100% once that limit is reached.

Sec. 21.55.130. Page 7, line 27: excludes coverage for
preexisting conditions if the condition beg;in within the three
months just preceding the effective date of coverage.
Preexisting conditions would not be covered for the first

six months of a plan. The limitation can be waived if the
insured's previous insurance was terminated and the state plan
application is made within 31 days following termination.

Sec. 21.55.140. Page 8, line 22: describes care and services
that are not covered by the plan.

Sec. 21.55.150. Page 10, line 9: sets separate scales f
premium rates based on age and geographic location of "he
insured. It also caps the premiums at 150% of the average rate
of the plan if it were offered to standard risk people as
determined by the five largest disability insurers in the
state.

ARTICLE 3

Sec. 21.55.200. Page 10, line 23: sets guidelines for the
association's selection of a writing carrier through a bidding
process.

Sec. 21.55.210. Page 11, line 1: explains the duties of the
writing carrier which will be contracted for three-year terms
unless earlier termination is approved by the director.

The carrier will perform the administrative and claims payment
functions of the plan and report quarterly to the association.
The carrier will be reimbursed for direct and indirect

expenses of administering the plan.

Sec. 21.55.220. Page 12, line 11: requires that association
members will be assessed to share the claim losses and
administrative expenses that exceed premium payments. Each
member will contribute to the association an amount based on
that member's share of all disability insurance premiums paid
in the state. Assessments will be made yearly, unless interim
assessments are desired.

A member's failure to pay an assessment within 30 days could
cease that member's certification to operate in the state.

Net gains will be held at interest to offset future losses.

ARTICLE 4

Sec. 21.55.300. Page 13, line 28: states that all high-risk
residents are eligible for the state plan unless covered by
another disability insurance policy. A person loses
eligibility upon ceasing residency.



Sec. 21.55.310. Page 14, line 10: explains the enrollment
procedure.

Sec. 21.55.320. Page 14, line 19: requires the state plan
writer to respond co the applicant within 30 days of receiving
the application.

Sec. 21.55.330. Page 14, line 24: sets the policy effective
date at the day of application once the first premium is paid.
It also permits 60 day retroactive coverage for those
individuals whose previous insurance terminated, if premiums
are paid, for the retroactive period.

Sec. 21.55.340. Page 15, line 9: requires that the state plan
be advertised to the public. An insurer who rejects or
restricts a policy must tell the applicant about the state
plan.

ARTICLE 5
Sec. 21.55.400. Page 15, line 28: explains the duties of the

director of the Division of Insurance in regard to the state
plan.

Sec. 21.55.410. Page 16, line 10: states the state is not
liable for association actions.

Sec. 21.55.500. Page 16, line 14: offers chapter definitions.

Resident is defined as a person who has lived in the state at
least six consecutive months prior to application and intends
to remain. Absence from the state is permitted for medical and
educational reasons.

A high risk resident is defined as someone who has been
rejected for disability coverage by at least two association
members or has had a restrictive rider placed on a policy.

Section 2. Page 19, line 14: requires that the state plan be
available by July 1, 1987.

Section 3. Page 19, line 17: sets an immediate effective date.



MEMORANDUM

TO: House Judiciary,Committee members
FROM: Rep. John Suncf/\
DATE: April 1., 1/986

RE: HB 589

I have attached two versions of a new CS for HB 589 along with

a brief overview of the bill and sectional analyses.

The bill is scheduled in committee tomorrow (April 18).

The bill establishes an association of insurance writers in
the state to offer health insurance to residents — espe:ially

those considered to be high risks and unable to get standard
insurance. 11; has undergone many revisions and technically is
pretty clean. But we have a question of policy here — which
is the reason for the two versions of the bill.

Version #1 would permit groups and standard risk people to
purchase insurance through the state plan, as well as
high-risk people. It v/oull also make premium rates actuarially
sound.

Version if2 would limit enrollment in the state plan to
high-risk individuals and would cap the premium that the
association would charge for the coverage.

Testimony has shown that there is a need for high-risk health
insurance in the state and that concept is unopposed — even
by the insurance industry. But the industry does oppose the

inclusion of standard risk in the belief that it would be a

duplication of services already provided and competition with
private enterprise.

I believe that ethically the health insurance made available
through this association should be offered to all residents.
But that is the major decision we face with HB 589.

Thanks for your consideration.



« CS HB 589
Version #1 dated 4/16/86 and Version #2 dated 4/17/86

Act relating to disability insurance; and providing for an
tive date.

OVERVIEW
Prepared by Rep. John Sund's office; April 17, 1986

Objective

The primary purpose of HB 589 is to ensure medical insurance
availability to those Alaskan residents who are considered too
high of a health risk for standard insurance in the open
marketplace.

What This Bill Does

HB 589 would establish a nonprofit, statewide association of
all disability insurers in the state. Participation in the
association would be mandatory in order to do business in the
state.

The association would offer major medical insurance and
medicare supplement insurance as described in the bill to any
Alaskan who cannot get standard coverage or has excessive
restrictions placed on his or her insurance. Certain
eligibility requirements would be set.

The association members would share the cost of claim payments
in excess of premium income through periodic assessments. The
associ ition would administer the plan under the monitoring of
the director of the Division of Insurance. Little cost would

be born by rhe state. (The bill carries a $37,000 fiscal note
that reduces over subsequent years.)

Version rl versus Version 72

There are two differences between the two versions of this
bill. In addition to the high risk coverage, Version #1 would
offer insurance to standard risk Alaskans and small groups of
up to 25 residents. Version #1 also seeks actuarially sound
premium rates and makes no attempt to cap any of the rates.

Version #2, on the other hand, would apply only to high-risk
individuals and would cap the premium rate. The cap would be
150% of the average rate of the plan if it were offered to
standard risk people as determined by the five largest
disability insurers in the state.

Which version to use is a matter of policy. Should a state
plan be available to all residents, or should some Alaskans be
excluded? And should we risk (in the case of Version #2) that
rates will be too high and unaffordable?

Why This Bill Is Needed

Standard disability insurance i1s often denied people who are
considered high risks, such as older individuals and those who
are suffering or have suffered from serious illnesses.
Comprehensive insurance should be available to these people.
Moreover, providing them insurance should eventually decrease
costs to society.



CS HB 589 (Judiciary)
Version #1 dated April 17, 1986

An Act relating to disability insurance; and providing for an
effective date.

SECTIONAL ANALYSIS
Prepared by Rep. John Sund's office; April 17, 1986

Section 1

ARTICLE 1

Sec. 21.55.010. Page 1, line 12: creates the Comprehensive
Disability Insurance Association, a nonprofit corporation with

membership consisting of all licensed disability insurers and
licensed hospital or medical service corporations in the state
that write on an expense incurred basis. Insurers must be

members of the association in order to do business in the
state.

Sec. 21.55.020. Page 1, line 21: sets a seven-member board of
directors selected by association members and approved by the
director of the state Division of Insurance. The director or a
designee will be a nonvoting, ex officio member of the board.

Sec. 21.55.030. Page 2, line 11: describes the association's
general powers.

Sec. 21.55.040. Page 2, line 20: subjects association
articles, bylaws and operating rules to the approval of the
director of the Division of Insurance.

Sec. 21.55.050. Page 3, line 25: exempts the association from
the Administrative Procedure Act.

Sec. 21.55.060. Page 3, line 27: exempts the association from
taxes.

ARTICLE 2

Sec. 21.55.100. Page 4, line 2: specifies the types of
insurance plans that will be available through the

association: group plan for up to 25 residents; individual
plan for standard risks; individual plan for high risks;
medicare supplement plan for those 65 years or older who are
either standard or high-risk. Each plan will have an option of
three deductibles.

Eligibility requirements for the high-risk plan are defined.
The association may not deny coverage to any eligible state
resident, but may determine whether the individual fits into
the high-risk or standard risk group.

Sec. 21.55.110. Page 5, line 24: explains the minimum benefits
of the state plan, which is a basic major medical plan.
Lifetime maximum benefit is $1 million.



Sec. 21.55.120. Page 8, line 12: explains two typos of
medicare supplement plans: a minimum benefits plan which 1is
defined in present regulation and an expanded coverage plan.

Sec. 21.55.130. Page 8, line 26: offers deductibles of $200,
$500 or $1,000 per person The maximum copayment by enrollees
would be 20% once the < cible is met for all health care
and 50% for mental heal are. Maximum annual payments of
deductible and copayments cannot exceed $2,000 for individuals
and $4,000 for families. The plan would pay 100% once those
limits are reached.

Sec. 21.55.140. Page 9, line 28: excludes coverage for
preexisting conditions if the condition began within the six
months just preceding the effective date of coverage.
Preexisting conditions would not be covered for the first year
of a plan. The limitation can be waived for a 10% additional
premium payment, or if the insured's previous insurance was
terminated and the state plan application is made within 31
days following termination.

Sec. 21.55.150. Page 11, line 3: describes care and services
that are not covered by the plan.

Sec. 21.55.160. Page 12, line 20: requires the association to
adopt a plan for coordinating benefits with other insurance
coverage.

Sec. 21.55.170. Page 12, line 24: states that premiums must be
rated on generally accepted actuarial principles and may not
be excessive or discriminatory. The association may set
separate scales of rates based on age, group or individual
coverage and standard or high-risk coverage. A flat rate would
be used for dependents.

ARTICLE 3

Sec. 21.55.200. Page 13, line 9: sets guidelines for the
association's selection of a writing carrier through a bidding
process.

Sec. 21.55.210. Page 13, line 16: explains the duties of the
writing carrier which will be contracted for three-year terms
unless earlier termination is approved by the director.

The carrier will perform the administrat'.ve and claims payment
functions of the plan and report quarter to the association.
The carrier will be reimbursed for direcu nd indirect

expenses of administering the plan.

Sec. 21.55.220. Page 14, line 26: allows 'mrollment in the
state plan to all eligible people and requires that
association members will share the claim losses and
administrative expenses that exceed premium payments. Each
member will contribute to the association an amount based on
that member's share of all disability insurance premiums paid
in the state. Assessments will be made yearly, unless interim
assessments are desired.



A member's failure to pay an assessment within 30 days could
cease that member's certification to operate in the state.

Net gains will be held at interest to offset future losses.

ARTICLE 4

Sec. 21.55.300. Page 16, line 14: states that all residents or
groups cf up to 25 residents are eligible for the state plan.
An individual who has voluntarily ended coverage in the state
plan, however, cannot reenter the plan for 12 months.

Sec. 21.55.310. Page 16, line 24: explains the enrollment
procedure and disallows those people covered under another
medical plan as the primary policyholder from enrolling in the
state plan. A person loses eligibility upon ceasing residency.

Sec. 21.55.320. Page 17, line 13: requires the state plan
writer to respond to the applicant within 30 days of receiving
the application.

Sec. 21.55.330. Page 17, line 22: permits 60 day retroactive
coverage for those high risk individuals whose previous
insurance terminated, if premiums are paid.

Sec. 21.55.340. Page IS, line 1. req ires that the high-risk
portion of the plan be advertised to che public and that the
plan writer pay a $50 referral fee to every insurance agent
who refers an accepted applicant to the state plan. An insurer
who rejects or restricts a policy must tell the applicant
about the state plan.

ARTICLE 5

Sec. 21.55.400. Page 18, line 26: explains the duties of the
director of the Division of Insurance in regard to the state
plan.

Sec. 21.55.410. Page 19, line 8: stares the state is not
liable for association actions.

Sec. 21.55.500. Page 19, line 12: offers chapter definitions.
Resident is defined as a person who has lived in the state at
least six consecutive months prior to application and intends
to remain. Absence from the state is permitted for medival
reasons.

Section 2. Page 22, line 1: requires that the state plan be
available by July 1, 1987.

Section 3. Page 22, line 4: sets an immediate effective date.



CS HB 589 (Judiciary)
Version #2 dated April 17, 1986

An Act relating to disability insurance; and providing for an
effective date.

SECTIONAL ANALYSIS
Prepared by Rep. John Sund's office; April 17, 1936

(Note: This will only explain differences from Version #1 of
the bill.)

Section 1

ARTICLE 2

Sec. 21.55.100. Page 4, line 2: offers the state plan,
including the medicare supplement plan, only to those people
wlh_o _abr(leehigh risks. Standard risks and groups would not be
eligi :

Sec. 21.55.170. Page 12, line 7: caps the premium at 150% of
the average rate of the plan if it were offered to standard

risk people as determined by the five largest disability
insurers in the state.



CS HB 589 (Judiciary)
Version #2 dated April 17, 1986

An Act relating to disability insurance; and providing for an
effective date.

SECTIONAL ANALYSIS
Prepared by Rep. John Sund's office; April 17, 1986

Section 1

ARTICLE 1

Sec. 21.55.010. Page 1, line 12: creates the Comprehensi™
Disability Insurance Association, a nonprofit corporatic ‘h
membership consisting of all licenced disability Insurer [
licensed hospital or medical service corporations in the crate
that write on an expense incurred basis. Insurers must be

members of the association in order to do business in the
state.

Sec. 21.55.020. Page 1, line 21: sets a seven-member board of
directors selected by association members and approved by the
director of the state Division of Insurance. The director or a
designee will be a nonvoting, ex officio member of the board.

Sec. 21.55.030. Page 2, line 11: describes the association's
general powers.

Sec. 21.55.040. Page 2, line 20: subjects association
articles, bylaws and operating rules to the approval of the
director of the Division of Insurance.

Sec. 21.55.050. Page 3, line 25: exempts the association from
the Administrative Procedure Act.

Sec. 21.55.060. Page 3, line 27: exempts the association from
taxes.

ARTICLE 2

Sec. 21.55.100. Page 4, line 2: offers the state plan,
including the medicare supplement plan, only to those people
who are high risks. Standard risks and grnrps would not be
eligible. Each plan will have an option of three deductibles.

Eligibility requirements for the high-risk plan are defined.
The association may not deny coverage to any eligible state
resident.

Sec. 21.55.110. Page 5, line 13: explains the minimum benefits
of the state plan, which is a basic major medical plan.
Lifetime maximum benefit is $1 million.



Sec. 21.55.120. Page 8, line 12: explains two types of
medicare supplement plans: a minimum benefits plan which 1is
defined in present regulation and an expanded coverage plan.

Sec. 21.55.130. Page 8, line 15: offers deductibles of $200,
$500 or $1,000 per person. The maximum ccpayment by enrollees
would be 20% once the deductible is met for all health care
and 50% for mental health care. Maximum annual payments of
deductible and copayments cannot exceed $2,000 for individuals
and $4,000 for families. The plan would pay 100% once those
limits are reached.

Sec. 21.55.140. Page 9, line 17: excludes coverage for
preexisting conditions if the condition began within the six
months just preceding the effective date of coverage.
Preexisting conditions would not be covered for the first year
of a plan. The limitation can be waived for a 10% additional
premium payment, or if the insured's previous insurance was
terminated and the state plan application is made within J1
days following termination.

Sec. 21.55.150. Page 10, line 15: describes care and services
that are not covered by the plan.

Sec. 21.55.160. Page 12, line 3: requires the association to
adopt a plan for coordinating benefits with other insurance
coverage.

Sec. 21.55.170. Page 12, line 7: caps the premium at 150% of
the average rate of the plan if it were offered to standard
risk people as determined by the five largest disability
insurers in the state.

ARTICLE 3

Sec. 21.55.200. Page 12, line 19: sets guidelines for the
association's selection of a writing carrier through a bi Ming
process.

Sec. 21.55.210. Pc.ge Ik, line 26: explains the duties of the
writing carrier which will be contracted for three-year terms
unless earlier termination is approved by the director.

The carrier will perform the administrative and claims payment
functions of the plan and report quarterly to the association.
The carrier will be reimbursed for direct and indirect

expenses of administering the plan.

Sec. 21.55.220. Page 14, line 8: allows enrollment in the

state plan to all eligible people and requires that
association members will share the claim losses and
administrative expenses that exceed premium payments. Each
member will contribute to the association an amount based on

that member's share of all disability insurance premiums paid



in the state. Assessments will be made yearly, unless interim
assessments are desired.

A member's failure to pay an assessment within 30 days could
cease that member's certification to operate in the state.

Net gains will be held at interest to offset future losses.

ARTICLE 4

Sec. 21.55.300. Page 15, line 25: states that all residents or
groups of up to 25 residents are eligible for the state plan.
An individual who has voluntarily ended coverage in the state
plan, however, cannot reenter the plan for 12 months.

Sec. 21.55.310. Page 16, line 1: explains the enrollment
procedure and disallows those people covered under another
medical plan as the primary policyholder from enrolling in the
state plan. A person loses eligibility upon ceasing residency.

Sec. 21.55.320. Page 16, line 18: requires the state plan
writer to respond to the applicant within 30 days of receiving
the application.

Sec. 21.55.330. Page 16, line 27: permits 60 day retroactive
coverage for those high risk individuals whose previous
insurance terminated, if premiums are paid.

Sec. 21.55.340. Page 17, line 5: requires that the high-risk
portion of the plan be advertised to the public and that the
plan writer p y a $50 referral fee to every insurance agent
who refers an accepted applicant to the state plan. An insurer
who rejects or restricts a policy must tell the applicant
about the state plan.

ARTICLE 5

Sec. 21.55.400. Page 17, line 28: explains the duties of the
director of the Division of Insurance in regard to the state
plan.

Sec. 21.55.410. Page 18, line 10: states the state is not
l:able for association actions.

Sec. 21.55.500. Page 18, line 14: offers chapter definitions.
Resident is defined as a person who has lived in the state at
least six cc/isecutive months prior to application and intends
to remain. Absence from the state is permitted for medical
reasons.

Section 2. Page 21, line 3: requires that the state plan be
available by July 1, 1987.

Section 3. Page 21, line 6: sets an immediate effective date.



POSITION PAPER

House Bill 589

The apparent goal of HB 589, to make available high quality health
insurance and basic life insurance coverage at attractive group rates to
all Alaskans who are willing to pay for it themselves is hard to argue
with. However, there appears to be an underlying misconception that
somehow the fact that there are existing policies of group insurance
being provided to state employees presents an opportunity for a "free
lunch.” In fact, when the number of peopie to he served is large, as it
presumably is in this case, there is little if any advantage in combining
groups and there are compelling reasons to separate the claims experience
of the two groups (state employees and citizens who elect to

participate).

Certainly the State of Alaska could make a group health policy available
to citizens of the state but it would seem to make more sense to offer a
basic, no frills major medical package and price it according to the
claims experience of those who choose to enroll in the plan. Bids to
provide the coverage could be solicited and a servicing carrier chosen
who would collect premiums, pay claims and maintain records. This would
provide the maximum advantage to citizens, ensuring a competitive, fair

rate without any significant state subsidy and without getting the state



into the insura":-! fusiness.

Our analysis and position on this bill is based on the assumption that
residents would be required to furnish evidence of insurability as a
requirement for enrollment in the life insurance coverage or that tne
bill v/ould be amended to allow for resident participation in the health
plan only. Without these requirements, the impact on [life insurance
premiums would be significant due to the high possibility of adverse

selection from the new group.

The question that must be answered is, "What possible advantages does the
plan in HB 589 have when compared with the scenario described above?" We
think there are no real advantages and several serious disadvantages.
One might ask if the rates the state enjoys because of a large group of
relatively good risks couldn™t be passed on to citizens who enroll. This
could only be done at the expense of those rates; in other words, if the
experience of those who signed up was worse than the state average (and
we are reasonably certain f would be), the rate v/ould"be driven up for
everyone and the state v/ould be in the position of subsidizing coverage
for those individuals. We have tried to show this effect in our Fiscal
Note analysis. Also, the coverage provided to state employees,
regardless of bargaining unit, is first rate and includes audio, visual
and dental coverage; we do not feel it v/ould be appropriate for a general

offering in any event.

For these reasons the Department of Administration 1is opposed to HB 589.

IT the legislature feels that this issue must be addressed, we feel a



non-subsidized approach such as the one indicated above would be more

appropriate.

-

| .“Humphreys, Director, Divisiw of Retiirement 8 Benefits Date

Eleanor Andrews, Commissioner, Dt ~tment of Administration Date



COMPANIES

MiVLit? Ifpd 1, .20 ]
April 11, 1986

Honorable M. Mike Miller
Room 122, State Capitol
P. 0. Box V

Juneau, Alaska 99811

Re: Committee Substitute for House Bill No. 589 —
Comprehensive Disability Insurance Association

D~ar Representative Miller:

We are very concerned with the Committee Substitute for House Bill 589 recently
introduced to the Legislature, which would establish anassigned risk pool for
uninsurables and would offer major medical insurance to all eligible residents of Alaska.

As we understand the bill, it would require ah insurance companies licensed to write
disability insurance in the Star of Alaska (whether or not they are actively engaged in
the health insurance market) and all licensed hospital or major medical service
corporations in the state to maintain membership in the Comprehensive Disability
Insurance Association as a condition of doing disability insurance business in Alaska.
The Board of the Association would select awriting carrier to provide the coverage
established by the bill, which appears to be a standard type major medical insurance
policy with a choice of a S200, $500, or S750 deductible and which would provide for
20% coinsurance (50% for diagnosis or treatment of mental conditions), and a $2,000
limit per covered individual and 54,000 Ilimit per covered family on out-of-poc.’.et
expenses.

The proposal would make available to Alaska residents (1) a group plan for groups of 3
to 25 residents, (2) an individual plan for residents who are standard risks, and (3) an
individual plan for residents who are high risks. The plan would also include a
Medicare supplement policy for residents age 65 and older. Premium rates would be
based on whether or not it is an individual or group plan, and if an individual plan,
whether or not it is a high risk or standard risk, as well as the age groupand the
choice of deductible. Rates would be determined by sound actuarial methods. The bill
would further require that at least 85% of the collective premiums for the planbe used
to pay claims, while a maximumof 15% coul be used for administrative costs. All
costs of the plan which are not paid out of premiums would be assessed against
Association members in amounts based on the amount of business the r..ember writes
'n Alaska to cover claim payments that exceed premium receipts. The act does not
provide for an offset of any assessment against premium taxes.

First, let me state that | do not know why the State of Alaska would consider such a
bil. To require all health insurance compan.es doing business in the State of Alaska to
finance insurance for residents of your state over and above a reasonable cost, despite
the experience of the state plan, and n competition with the private insurer, would
have the net effect of most health carriers simply withdrawing from the state. Why do
business in a state where the state is going to compete with you, and furthermore, is
going to put you at a competitive disadvantage by req iring you to support their plan
and not receive a premium tax offset for the assessments for the Association (which
does not have topay premium tax on their policy while insurance companies are
paying premium taxes on the business they sell)? | do not believe any insurance
company would remain in a state which enacted such a law, and we would certainly
give serious consideration to withdrawing from the State of Alaska and would probably
do so.

Law Department 615/755-1244
Provident Life and Accident Insurance Company
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Furthermore, | believe other companies would also withdraw. Why would they stay
when such a bill would put them at such a competitive disadvantage that everyone in
Alaska would elect the state plan? The only thing a disability insurer would be doing if
it were authorized to write disability insurance in Alaska v/ould be to subsidize the
state plan. This should be done by the taxpayers and not the insurance companies
doing business in the state. | know of no better way to make certain that health
insurance is unavailable to residents of your state than to enact a bill such as this one.

As one of the leading health insurance companies v/riting employee benefits, a
suggestion that there might be a lack of competition in the small group health
insurance market disturbs us. This has not been our experience. We believe the
market is extremely competitive and that there are insurance companies offering
coverage through this market which is both comprehensive in coverage and
competitive in price with rates offered to larger groups. The problems in providing
group health benefits at an affordable cost do not exist because insurance companies
are not active and competitive in the marketplace; they exist because (1) there is not
sufficient control on the providers of health care which would enable health care costs
to be curbed, (2) the enactment of mandated benefits covering all aspects of health
care, including some benefits which are not benefits for the treatment of an illness or
injury, which has a substantial over-all impact on the premium rates of heUth
insurance, and (3) the tendency of state legislatures and state governments to put the
financial burden of social responsibility on the insurance buying public.

If you are concerned with the lack of insurance for some types of individuals such as
uninsurables, then | would suggest that you enact a bill similar to the one recently
enacted in Indiana providing comprehensive health insurance coverage for residents of
that state who are uninsurable, with a full premium tax offset for assessments paid by
health insurers doing business in Indiana. Providing coverage for the uninsurables is a
social responsibility and not one that should be passed on to the insurance buying
public in the form of higher premiums. | believe that other health insurance is available
to most persons in the State of Alaska, as it is in other states, if they want to purchase
it.

We urge you to take a serious look at this bill when it comes up for a vote in the
Alaska Legislature, and would encourage you to oppose it unless you wish almost all of
the health insurance in Alaska to be provided by the state at state expense If you
wish to discuss any of our comments further or if we can provide you v/ith any
additional information in support of our position, please let us know.

Sincerely yours,

C
Vice President, General Counsel
and Secretary

CTC:fd/2271z

Law Department 615/755-1244
Provident Life and Accident Insurance Company



David T. Walker

Attghvey at Law
Mundkniiau Biauuva
ai*(t foiTRTH Street, Spite B
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1007) 080-:jr»37

April 22, 1986

M. Mike Miller, Chairman
House Judiciary Committee
P.O. Box 1494

Juneau, Alaska 99802

RE: House Bill 589 (An act relating to disability
insurance; and providing for an effective
date.)

Dear Representative Miller:

I am the registered lobbyist for the Alaska Nurses
Association. The Association has some concerns about the
impact of HB 589 on the practice of nursing. If tt ; bill is
scheduled for a hearing | believe the Association will want
to appear and present testimony. Specifically, the Association
recommends:

1. Acquired Immune Deficiency Syndrome (A.1.D.S.)
should be added to the list of high risk conditions
under sec. 21.55.100 (e)(3);

2. the language "at the physician's direction”
should be deleted form sec. 21.55.11u (2) -
registered nurses frequently perform services
that are within the area of nursing practice
and those services should be covered by the
plan;

3. sec. 21.55.150 (13) should be deleted - we
believe it is poor policy to exclude services

of a registered nurse from coverage simply
because she resides in the covered individual's
home - this makes no more sense than excluding the
services of a physician who treats a member

of his family.

Please do not hesitate to contact me if you have a



M. Mike Miller, Chairman
House Judiciary Committee

question about the Association's po<ition

April 22, 1986
Page 2

the practice of nursing, or any other matter.

DTW/dsm

cc:

Kay Lahdonpera

Barbara Walker

Laura Rima

Alaska Nurses Association
Constance Trollan

David T. Walker

on HB 589,

nurses,



COMMUNICATING FOR AGRICULT JRE

Law Of*'ce Building
P.O. 8o« 677

Fergus Falls. Minnesota 56537-9990 Phone (2181 739-3241

MINNESOTA APRIL 198:
I. PLAN SUMMARY

Minr ota Contact: Mr. Dave Platt
Manager, Underwriting
Research and Contracts Dept.
Blue Cross-Blue Shield
P.O. Box 64560
St. Paul. KN 55164
(612) 456-8561

Plan Administrator: Blue Cross-Blue Shield
Effective Date: June 1976
Board Composition: 7 members selected by

members of the oool

Benefit: Regular Plan - $250,000 Lifetime Benefit
Medicare Supplement - $100,000 Lifetime Benefit
Deductible: $500, $1,000
Step Loss: Regular plans - $3,000/Individual
Medicare Supplement - $1,000/Individual
Premium Cap: 125% Maximum
W aiting Period: 6 Months for pre-existing

conditions

Pre-existing conditions: Not covered if diagnosed or
treated within 90 days
preceding the policy date
until 6 months after the
policy date.

Eligibility Criteria: Rejected by one carrier
Rider by one carrier
Agent fee: Referral fee of $50

Medicare qualified plan: Yes



MINNESOTA

[l. OPERATIONAL DATA
1. Total individuals covered plan at end of:
1981 2,918
1982 4,25
1983 6,669
1984 9, 158
As of April 1, 1985 10,359
2. Total premiums collected bv plan at end of:
1981 S 1,305,245.00
1982 S 2 325,060.00
1983 s 4, '2,351.00
1984 C 6, ,13,829.00
3. Total claims paid by plan end of:
1981 S 2,852,845.00
1982 s 4,514, 1~2.00
1983 s 6,981 967.00
1984 C 9,761,835 .00
4. Total assessment to members of plan for:
1981 S 1.000,000.00
1982 S 3,000,315.00
1983 S 3,48", 532.00
1984 £ 4,795,0"1.00
5. What was the total cost to administer the olan in:
1981 S 163,156.00
1982 3 298,813.00
1983 S 383,741.00
1984 3 665,100.00
6. Coes vcur state allow for a premium tax credit on the
assessment? X Yes No
.‘omments
7. Is there a maximum percentage assessment allowed towards
companies (such as 1%)? Yes X No
Comments
8. What was the percentage assessed to members (such as .8%)

the end of:

1981
1932
1983
1984

I =

the

at



Each assessment is based on the ratio of the contributing member:
total amount of accident and health insurance premium received
from or on behalf of Minnesota residents divided by the total
cost of accident and health insurance premium received by all
Association Contributing Members from or on behalf of Minnesota
residents, as determined by the Commis.~ior.er of Commerce for the
state of Minnesota.

9. What were the total premiums collected by all companies in
your state at the end of:

1981 S N/A
1982 $ N/A
1983 $ N/A
1984 $ N/A

10. What were the total premiurn taxes caia by all companies in
your state at the end of:

1981 S N/A
1982 $ N/A
1983 $ N/A
1984 $ N/A

11. Did the above taxes paid include all companies or were some
exempt from paying taxes (such as self-ir.surers)?

Self-Insurers and ncr.-orofit service olan cornorations dc not
tav

12. What problems has your plan experienced?_

13. Additional comments:

Individuals covered -

Plan 1 ($1,000 deductible) 2,265
Plan 2 ($500 deductible) 5,525
Plan 4 (Med Supplement - 65 fever) 622
Plan 5 (Med Supplement - Under 65) 123

8,535

Minnesota feels that adjustments made to the plan since its
inception have made for a very good program.

Minnesota also has a listing of eighteen conditions which allov:
for automatic acceptance into the pool without having to receive
a rejection notice from an insurance carrier.



COMMUNICATING FOR AGRICU' TURE

Law Office Buiiamg
PO So* 577

Phene .2 73 739-32-:i
Fergus Fails. Minnesota 56537 3990

KOI . TH DAKOTA APRIL 1985

I. PLAN SUMMARY

North Dakota Contact: Mr. Bcb Carlson
4510 - 13th Ave. SW
Farco, KB 58121-0C01
(701) 282-1235

Plan Administrator: Blue Cross-Blue Shield

Effective Date: June 1991
Beard Composition: 10 members - 1 frcm each
member of the 10 insurers

with the highest annual
premium /o Xuttgs

Benefit: $750,000 Lifetime Benefit
Deductible: $150 $500 Sl1, 000
Stop Loss: $3,000/Individual

Premiv i Cap: 13 5% Maximum.
Waiting Period: 6 Months for pre-existing
conditions

Pre-existing conditions Not covered if diagnosed cr »
treated within 90 days
preceding the policy date

until 6 months after the

policy date. Waiting period

is waived if applicant has
been covered under an insured
health plan within past year.
Pre-existing condition clause
may also be waived upon payment
of additional premium.

11.

12.

13.

Eligibility Criteria:

Agent fee:

Medicare qualified plan

Rejected by one carrier
Riders by two carriers
Resident for six months
Referral fee of $25

Yes



Total

Tctal

Total

Tctal

NORTH DAKOTA
I1. OPERATIONAL DATA

individuals covered by plan at end of:

1981
1982
1983
1984
As of April 1, 1985

premiums collected by plan at end c©
1981 s

1982 S

* 1983 S

1984 s

claims paid by plan at end of
1981
1982
1933
1984

thwmw n »

assessment to members of plan for:
1981 S
1982 s
1933 S
1984 S

What was the cost to administer the program

1981 s
1982 s
1983 s
1984 ¢

assessment? X Yes No

Comments

7. Is there a maximum percentage assess:ant all
companies (such as 1%)? Yes X

Comments

8. What was the percentage assessed to members
the end of:

1981
1982

7S
245
615
727

-0-

73,408.00
138,666.00
455,874 .00

-0 -
103,400 .CC
345,918.00

1,058,654.00

-0-
49,662.00
229,483.00
605,367.00

in:
-0-
33, 111.00
25,306.00
35,904.00

owed towards the
No

(such as .8%) at

-0-
.03%



9. What were the total premiums collected by all companies 1in
your state at the end of:
1981
1982
1983 s73,66"
1934

10. What were the total premium taxes paid by all companies in
your state at the end of:

1981 S N/A
1932 “s MI/IA
1983 S M/A
1984 $ MA

11. Did the above taxes paid include all companies or were some
exempt from paying taxes (su<'h as self-insurers)?

Self-Insurers do not recort to the State Insurance Department,
"ana are therefore exemot.

12. What problems has your plan experienced?
Me maior orchiems.

13. Additional comments:

Enrollment seems to be picking up. Approximately 30 individuals
are signed up per month.

Assessments - Assessments are made to all companies doing more
than $100,000 of accident and health insurance business in the
state. Assessments are based on each company's premium volume as
compared to the tctal for all companies. Assessments are a
direct offset against premium taxes.

Lead carrier expenses are, by law, limited to 12.5% of premium.



10.

11.

12.
13.

Law Office 3uild'.ng
PO 3ox 377
Fergus Fails. Minnesota 56537-9990

Indiana Contact

Plan Administrator:
Effective Date:

Board Composition:

Benefit:

Deductible:

Stop Loss:

Premium Cap:

Waiting Period:

Eligibility Criteria:

COMMUNICATING FOR AGRICULTURE

Phone 12191 739-32-il

MAY 1985

INDIANA

I. PLAN SUMMARY

Ms. Helen Adrian

Deputy Commissioner
Indiana Dept, of Insurance
509 State Office Bldg.
Indianapolis, IN 46204
(317) 232-2418

Mutual of Omaha
July 1982

5 to 9 members selected by
members of the pool

Plan 1 No limit
Plan 11 No limit, $50,000 Lifetime
Benefit for mental and nervous disorders

Plan | $200
Plan Il - $200, $500, $1,000

Plan 1 - $1,000/Individual $2,000 Family
Plan Il - $1,000/Individual $2,000/Family
$1, 500/Individual $3,000/Fanmily
$2 ,000/Individual  $4,000/Family

150" Maximum

6 months for pre-existing
conditions

Rejected by two carriers, notified
of benefit reduction, premium
increase or not eligible for
medicare. Criteria may be waived
under certain conditions.

Pre-existing conditions Not covered if diagnosed or treated

Agent fee:

within 6 months preceding the policy
date until 6 months after the policy
date. May be waived under certain
conditions.

$25.00

Medicare qualified plan No



INDIANA

I1. OPERATIONAL DATA

1. Total 1individuals covered by plan at end of:

1981 -0-
198?. 2T
1983 "T.2HH
1984 *“"3,510

As of April 1, 1985 “X.426

2. Total premiums collected bv plan at end of:
1981 S -0-
1982 “5 VTIHTTb?
1983 ~$"'2,352.1'79.23
1984 8 6.J56.9TTT9

3. Total claims paid bv plan at end of:

1981 $ -0-

1982 “5

1983 s 217,877.60

1984 S 6,843,690.79
4. Total assessment to members of plan for:

1981 $ -0-

1982 "5 rj.3'00.0'0

1983 1 i0,6Ci.0C

1984 8 134 ,0/7.00
5. Whatwas thetotal <costto administer the plan in:

1981 $ -0-

1982 “3 28,93d. 6i

1983 “5 56,511.83

1984 8 256,EF2T55

6. Doesyour state allow for a premium tax credit on the
assessment? X Yes No

Comments

7. Is there a maximum percentage assessment allowed towards the
companies (such as 1%)? Yes X No

Comments:

8. What was the percentage assessed to members (such as .87.) at
the end of:
1981

1982

Does not use 1 1983
1984 -



What were the total premiums collected by all companies 1in
your state at the end of:

1981 $
1982 ~3
1983 “3
1984 ~3

10. What were the total premium taxes paid by all companies 1in
your state at the end of:

1981  $
1982 ~3
1983 T

1934 *5*

11 Did the above taxes paid include all companies or were some
exempt from paying taxes (such as self-insurers)?

12. What problems has your plan experienced?

13. Additional comments:

The Indiana plan.nas a _provision__whereby the pre-existing -
condition waiting“period can'be waived if"them"individual is r
willing tcTpay" an®.""additional2premium of 10Z"rover the"life of the
contract.Thls provision has worked very well."?As of November 1
1984 1"”over"1p400 policy-holders were u3ing™"this’waiver.* *© .

Indiana also has a list of conditions whereby a rejection notice

from an i1nsurance carrier is not reauired to become eligible for
the plan.

IN/page 3



10.

11.

12.
13.

COMMUNICATING FOR AGRICULTURE

Law Office Building
P.O. Box 677
Fergus Pails. Minnesota 56537-9990

Wisconsin Contact::

PLan Administrator
Effective Date:

Board Com.Dosition:

Benefit:

Deductible:

Stop Loss:

Premium Cap:

Waiting Period:

Pre-existing conditions -

Eligibility Criteria:

Agent fee:

Medicare qualified plan:

Pnone (2131 739-3241

WISCONSIN APRIL 1985
PLAN SUMMARY

Ms. Rosemary Van Susteren
P.0. Box 7873

Madison, WI 53707

(608) 267-2305

Mutual of Omaha
June 1931

9 members - Commissioner or his Rep.,
Rep. of Health Policy Council, Reps,
of 2 nonprofit insurers appointed by
Comm., Reps, of 2 other insurers,

3 public members appt. by Commissioner

$250,000 Lifetime Benefit

Plan - $1,000
Plan 11 - Medicare Part A deductible
Plan I - $2,000/Individual

$4,000/Family
Plan 1l - $500
150% Maximum

6 months for pre-existing
conditions

Not covered i1f diagnosed or
treated within 6 months
preceding the policy date
until 6 months after the
policy date.

Cancelled or rejected by two
carriers, rider by one carrier
50" or greater premium increase
by one carrier.

Referral fee of $35

Yes, for persons under 65



WISCONSIN

OPERATIONAL DATA

1. Total 1individuals covered by dan at end of:
1981 309
1982 TTT~
1983 "1,79%
i9SA 1,91s
As of April 1, 1985 1,9-0
2. Total premiums collected bv plan at end of:
1981 S 127.740.00
1982 ~5 610.2ic.u0
1933 6 1.232,352.00
1984 9 2.0/9.996.00~
3. Total claims paid by Dlan at end of:
1981 % 37,165.00
1982 1, 144,656.00
1983 _$ 2.463,703.00
1984 *S 3, 104,604.00
4. Total assessment to members of plan for:
1981 S 100,000.00
1932 8 1,360.000.00
1983 ~3"2.000,000.G0
1984 S 1.683.925.0G (Collected)
5. What was the cost to administer the plan in:
1981 S 28,212.00
1982 ~5 65,206.00
1983 “5 156,964 .uo
1984 " $ 196,33S.00
6. Does your rtate allow for a premium tax credit on the
assessment. Yes X No
Comments

7. Is there a maximum percentage assessment allowed towards the
companies  (such as IE)? Yes X No

Comments:

8. What was the percentage assessed to members (such as .82) at

the end of:

1981 N/A
1982 “ TTTA-------mmmmmmmem-
1983 N7A
1984 FriA:

Wl/page 2



9. What were the tctal premiums collected by all companies 1in
vour state at the end cf:

1981 S N/A
1982 “5 NTT
1983 "5 JwA
198A 3 N/A

10. What were the total premium taxes paid by all companies in
your state at the end of:

1981 S N/A
1982 5 :7A
1983 “3 N7a
1384 “3 1773 i

11. Did the above taxes paid include all companies or were some
exemRﬁAfrom paying taxes (such as self-insurers)?

12. What problems has your plan experienced? Coordinating benefits

with other government programs. Cash flow problems experienced -~
first two years.

13. Additional comments:

Experience for Wisconsin shows that for each Si1.00 f premium
received, paid claims are $2.00

Wisconsin will be considering legislation in 1985 to allow for
the members of the pool to receive general program revenue relief
against some of their assessment. Legislation will also be

considered to allow premium subs Idies for those individuals with
a low 1income.

Wl/page 3



BEAUL.EU v. ELLIOTT

"Alaska G

Cite as. A'asl.a, 43LP.M QM

Richard BEAULIEU, Appellant,
V.
James V. ELLIOTT, Appellee.

James V. ELLIOTT, Appellant,

V.
Richard BEAULIEU, Appellee.
Nos. 7C5, GG

Supreme Court of Alaska.
Doc. 5, 19C7.

Action for damages for personal in-
juries sustained in automobile accident.
The Superior Court, Third Judicial District,
Huber. A. Gilbert, J., entered judgment for
plaintiff and defendant appealed. The Su-
preme Court, Dimor.l, J., held that record
which disclosed implicit finding that plain-
tiffs wage earning capacity had been im-
paired for remainder of his work life of
29 years and disclosing testimony that plain-
lit f:t inability to work would only continue
from one to five years did not set forth
findings of fact to enable reviewing court
to have clear understanding of basis of
1,5 ij court’s decision that plaintiff sustained
permanent 30 percent impairment <f earn-
ing capacity and ease would be remanded
for more detailed and explicit findings of
fact.

Judgment set aside and ease remanded
with directions.

1 Aiimtnistratlvo Law and Proccduro Cx&0I

Find'ngs rr judgment of quasi-judicial
administrative agency in proceedings before
it are not admissible in subsequent action
against person not a party to such proceed-
ings.

2. Attorney anil Client C=B5

Admissions of fact by counsel during
course of trial arc binding on his client if
made with express purpose of dispensing
with formal proof of some fact at trial and
arc tliiis used as substitute fur legal evidence
of the fact.

7. Evidence C=2G4

Even if statement in defendant’s brief
filed subsequent to close of trial suggesting
award to be made plaintiff ter damages
from personal injuries and containing com-
putation based on 50 percent disability
rating for next five years did constitute ad-
mission of fact binding on defendant, it
admitted only that plaintiff's earning ca-
pacity had been £0 percent impaired for
period of five years and not for plaintiff's
remaining work life.

4. Trial 0388(1)

Trial court must comply meticulously
with requirements of rule with respect to
making or findings of fact in order to give
reviewing court clear understanding of
basis of trial courts decision and to enable
reviewing court properly to appraise Cle-
ments which entired into award of Linages.
Rules of Civil i’lucediuv, rule 52(a).

5. Appeal anil Error C=l 17711
Trial 0=303(1)

Record which disclosed implicit find-
ing that plaintiff’s wage earning cap:city
had been impaired for remainder of his
work life of 29 years and disclosing testi-
mony that plaintiff's inability to work
would only continue from one to five years
did not set forth findings of fact to en-
able reicwing court lo have clear un-
derstanding of basis of trial court’s de-
ci.-ion that plaintiff sustained permanent
£0 percent impairment of earning ca-
pacity and case would be remanded for
more detailed and explicit findings of
fact. Rules of Civil Procedure, rule 52(a).

G Appeal and Error C=d "7R(l)

Whether trial ecu: improperly i: 1
Air Puree physical evaluation | nurd's find-
ing's lo award plaintiff §dOM> h r imp lircd
earning potential cars’ | by dcprcs i\c reac-
tion could not be determined where trial
court in awarding total of .*169,987.25 made
no mention of award for ? 160SS fur de-
pressive reaction and trial court would be
directed to make more detailed and explicit
findings of fact on remand. Tulcs of Civil
Procedure, rule 52(a).
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0G({ Aluka mjl\V .. v -
7. Damages C=15

General principle ur.ccrly;. s ?
tsUiit of damages in lint cates i; th-t.i-
jnrcil person is entitled lo Inl r«--]c.
nearly as po- il.lc in position lie wen
occupied li.nl it lint been ! r illi \

tort.

0. Damages C=22G

Damages awarded fur future in a.
earnings should not he reduced to p. .t
value.

9. Damages <€~Q0

Disability retirement pay which y’..in-
tiff became entitled to upon retire.-.-.sr.t
from Air Force hy reason of injuries s s-
taiucd in automobile accident would not be
used to mitigate damages ar.d reduce aw.o-i
tor loss of future earnings.

10. Damages C=IOO

Damage award for impairment of earn-
ing capacity should net be reduced by
amount representing estimated income taxes
that injured party would have to pay on
future income.

11. Damages C=99

\r Ut i*f income tE— which in-
jured party wouM have | ad to pay had he
¢ u-ned amotu t aw.-rded prior to trial should
be d'-ducted r»m the award fur past loss
of wages.

12. Damages C=GO

Damages in form of past loss of wages
sustained hy service-man as re-ult of auto-
mobile accident could t= 1% dim: ished
or mitigated on account of payments re-
ceived hy serviceman from Air boree by
virtue of contractual arrangement between
serviceman and goverr.mvnt for payment
dtirittg pcrioo-. of physic,.1it- .j:ity from
peri* rming i.is ft-"*—

13. Damages 0132

liviiler.ee tliat osteomyelitis had de-
veloped in bone oi plaintiff's ankle injured
ill automobile accident and testimony that
it was reasonable medical probability tint
osteomyelitis would rein ck writ pin iff
lor rest of Ids life sut’|'mi<d award of
771,24 1 for pain and nff<ring that plaintiff

o} ‘1 samlil

sr.it. - aperiencc f.ir er.pccted 29 years
~uf : ng r.f Ins life.

It ina.jjs C=97
a 4 .-(mining aiuonnt of award for
I"'in iJ suffering, juror or judge should
iily lc guided hy some rcasonahlc
! practic.d consideration and sliouM cu-
d:a\ui lo make reasonallc or sane estimate.

i i. Damages 0=97

There is no fixed measure of compen-
sation in awardin' damages for pain and
saficring.

IG. Damages C=97

Assessing damages for future pain and
suffering I»y using per diem formula was
not manifciily unfair or unjust.

17. Appeal anti Error C=>I0I3

Ultimate question for decision mi n--
view of award fur damages for pain ;e |
suffering is whether sum awarded i rea-
sonable and not how it was nrri.i | at.

111 Appeal anil Error C=1013

Award of damages will not he set aside
on claim of cxccssivenoss unless it is so
large as to appear manifestly unjust or re-
sult of passion or prejudice or disregard of
evidence or rules of law.

19. Damages C=22G

Amount awarded for future p.dn and
suffering will not he reduced to prc-a lit
worth.

20. Damages C=Iti3(l)

Record disclo-.ing no tt-.liiitony by
plaintiff's physician that he loll pliinliff
to hear as much weight as possible on in-
jured untile and disclosing Ihol phy-ici, n
prescrib'd that plaintiff me crutch's to
loleratiec hy testing how much weight In-
would he r.hle to put on hi", foot would not
substantiate defendant’'s claim that plain-
tiff's p.dn and ‘nffering were atli‘ihiitable
to plaintiff’'s failure to follow orders of his
doctor in nut hearing as much weight as
possilde on his ankle.

21. Appeal anil Error C=1 170(1)

Record whi h failed to disclose why
trial court used plaintiff's military p.y
rather than civilian pay scales in computing

BEAULIEU v. ELLIOi L

Abiat (it

Cli«m. Al.etn, tat t.tata .

plaintiff’'s impairment of future earning
capacity as result of injury to m I;lc, where
plaintiff indicated that he might have re-
tired from military service if he had not
received medical discharge because of in-
jury, was insufficient to enable reviewing
curt to determine whether award for im-
pairment of future earning capacity was in-
adequate and trial court would lie directed
to make further findings on remand.

22. Appeal nnJ Error C=l 177(Q

Findings disclosed by record were not
sufficient ior purpose of determining
whether evidence established that impair-
ment of plaintiff's earning capacity was
total or near total rather than 50 percent
as determined by trial court.

2J. Appeal and Error 090-1(3)

Where liability is admitted but amount
of damages is contested, question of which
cate-gory of rule pertaining to computation
of atloincy fees is applicable is matter
within discretion of trial court. Rules of
Civil Procedure, rule S2(a)(l).

21. Costs 0173(1)

Where liability for injury to plaintiff's
anl.le was admitted but question of damages
was contested in four-day trial resulting in
award of $169,937.25 compel) atury dam-
ages, trial court's assessing attorney's fees
at rale prescribed by rule for cases con-
cluded without trial was not abuse of dis-
cretion. Rules of Civil Procedure, rule
82(a)(1).

23. Appeal and Error 0901(1)
Costs 012

Taxing of costs rests largely in round
discretion of trial court and reviewing court
will not interfere with exercise of that dis-
cretion except in cases of abuse.

20. Costs O 151

Refusal to include in costs assessed
against defendant certain expenses incident
to taking of depositions v.hicli allegedly
were necessary to establish liability, where
plaintiff did not point out what depositions
were involved, bow they related to liability,
when they were taken, or when concession

of liability . . mai; |y defendants, was
not abuse c*  .cre.iua.

James J. 1* luicy, Jr., and James IC.
Singleton, of lied.mcy, Wiles, .Moore (k
llaycs, Anchorage, for appellant in No.
763 and appellee in 7CA

Robert M. libhcy, of Kay, Miller, Jacobs
& l.ibbey, Anchorage, for appellee in No.
765 and appellant in 7C6,

Before XESBETT, C. J., and D1IMOND
and RABIXOWITZ, JJ.

OPINION

DiMOXD, Justice.

As a result of an automobile accident on
April 13, 1963, James F.lliott suffered a
fracture dislocation of iiis right ankle. Ho
brought this action for damages again t
Richard Beaulieu. Liability was conceded
by Beaulieu, and the issue of damages was
tried hy the court without a jury. Tlic trial
court filed findings of fact and conclusions
of law and entered judgment awarding
Elliott $169,93725 compensatory damages,
costs of $S2-10, and attorney's fees in the
amount of SH3.S70.20. Both parties Ita.e
appealed. We shall consider firt Beau-
lieu's appeal.

Beaulieu's elf'l'c.tl

In his brief on appeal, licaiilieit slater. 21
specifications of error. These resolve
themselves into six principal i<sucs to be
reviewed and determined by ihi> court.

1 /u/<ini; ul of Bimini/ Cafu-ity.

There is no question but that Elliott
suffered a permanent injury. The frac-
ture dislocation of hts right ankle, after
several tutsucessful operations, resulted in
a lack of a true ankle joint per se. As Dr.
Seholteus -r !I: “There is simply arag |
iilnigm oi r: tiler sclil*-rotic boi e." lie al u
stated, "It's not a joint any more but it's
just a couple of pieces of bone grating
against each oik' r." Dr. Wiclimau fe-.it-
fii-d that the joint was such that Fllioll's
aulie coitld be used only as a "peg"”, it
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addition, osteomyelitis develop:’ _s tit.
ankle bone mul bath Shelton a:

testified that thv reasonable nuali .: ;
abilities were that swell disease W

tinuc far ilie remainder of Elliott'-.

In its third conclusion of law tk.
court stated:
That plaintiff will suffer a future :
lo. s iu the amount of $.50,1(0-10,
taking *nto consideration the fact Kk :
his wage earning capacity has lee:. .
pairid tu the extent of fifty (50%." . j,.4
ecnt plus the further fact that l.is r.-.ie oi
pay at the time of disci"..rge was $iuC *1)
per montlt and plus the further fact that
he has a remaining work life of twenty-
nine (29) years.1

Ticanlicu contends that there is no evidence
to support the court's determination that
Elliott suffered an impairment oi earning
capacity which would result in . loss oi
future wages.

On this point we must remand the case
to the trial court for the making of more
explicit findings of iact, The court's con-
clusion as to loss of future wages Contains
the impicit finding that Elliott's wage earn-
ing capacity had been impaired for the re-
in.under of his work life of 29 rears. The
court gives no iivUcalioti, however, of she
factual basis for .such an ultimate finding,
r.or does it in v. te how it reconciles such a
finding will: the testimony of two physi-
cians who spoke on the subject of Elliott's
capacity to be gainfully employed. Dr.
Foster testified that in his opinion, while
Elliott was unatitc to Work at the time of
the trial iu 1906, this inability would at the
mo.-t only continue from one to five years,
and that the condition of Elliott's ankle
won! 1steadily improve so that within that
period oi time he would be able to engage in
a sedentary type of occupation that would
not involve prolonged walking, running or

I. Tin* pertinent part r.f (' 1,i,n f [ ,w
So. orisinally r>:,-I:
That plaintiff will kiTut a fiiluri: ivajpj
loss m the nnwwiiit of S'O llo. in. nfi r
Uihiin; into ooliMili-roli.ui tl,,, f,.t tlint
II* (th.nbilltn in J»ej. o « o I
plia-is aihliil.]

lai XAi... iiiiii'li;, tJ SEXtILO

-~v.i., lifting. It was Dr. Fodci’s opinion
to ’ Filiott's future earning capacity was
trod only to the extent that he hum
' " eloiicid work rather linn truck
e tvii® which he had done prior iu lo:,.".
mr. U ekm.iu Ir.lifiid that the progun-is
> condition of lilliott's anlde v.; >
" m Pry, that he would be limit | in
a livitk.v because he wouid have to
;ins ankle as a peg and wonll be de-
prived oi tlie movements that a normal
ankle offers, that it would be possible for
him lo be gainfully employed in a sedentary
type of occupation, but that he could not
give an estimate as lo when that might be
because he did net know how much 1ad
bone was present in "lie anMv,

\s to the extent of imp d caruin , ca-
pacity, the court reach’ 1 the couch;:i m
that there was a 50%', impairment. Hut the
court does not say how it ;.rii\. I ,U il,t
figure. And wi ..te unal h: to tell fr. : i our
review of the r>-old.

Coucciv.dily, lit, court's ku ... .
a percentage impairmciii was inflsp tic. 1 1y
Klliott’s testimony that lie had rccciv 1a
medical discharge ic in the United States
Air Force in January of 1960, and that he
was receiving from the government a dusf
disability compensation, \0fo of which was
nttrihutahlc to his ankle, and the remaining
2d?,"; to other medical problems not related
to the accident. That this may have influ-
enced the court appears to he a possibility,
because the court made Finding, of Fact N<=
19 which provided as follows;

That on October 17, 19>, plaintiff v...

discharged from the hospital to “crav-I

stains”; that <l January |I, [**06, p‘ e

tiff was j iveii a np'dical dbcharg- frotu

the Air l'orcc, as ale ve mvutioi: |; tiat
the physio: 1 evaluation board, fotin!

jilaii.tiff to I. i diialh 1, ast.i tiling a

*l0.d disability because oi the injuries

'I'll.) italici/.'d wr.nli were :iin.-ii.).1 B> tle
rmirt ou idli.illki iilolioll lo rend: “lliat
lili "vieu oitiling enpniil " lias Is, n inn
piilred to the ii.tciu of ‘ifiy (707" per
Wil

IIKAUULtj v. ELLIOTT Alaska  (jkii)
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ioi! :.:rra light ankle, a \0% disability
to a ".j.ii’islvc reaction” an'l a 10

.biii.y due to an impairment of vi ion;
that «I. .iter disability is not related to

1 of April Ij, 19d3s

(1J If In. court based its conclusion as
to degree of impairment oi earning ca-
pacity w/Jit c.itain fiuilings of an Air
Force physical evaluation board, ibis would
have been error. T. t findings or judgment
of a qua i-julicial a< ministraiivc agency iu
procccdin ,. before  arc not admissible iu
a subsequent action . ain a person not a
party tj such proceed igs.1

The trial court also may have been in-
fluenced in its determination of the emin-
ence of a 50(0 impairment of earning ca-
pacity by what Klliott charactcrirc; as ad-
missions made by IScniilicu's tri.d counsel.
In his opening statement at the trial, counsel
for lieanlieu admitted that Elliott had su>

For past lost wages

I'dr future “lost wages",

taincd a "permanent injury”, that this did
not render him 100N disabled, and that the
question for dcteimination was just bow
much "he will lose iu the future because
of the injury.” In hi-, brief filed sub <gr.cnt
lo tl,c clo, : cf the trial lic.mlicil's conn 1
said this:

In summary, it is suggested by the de-
fense that the Court make its award to
the riainliff on the basis of the figures
set forth below. These figures tdsc into
consideration: The pro;u:o::-, established
by the medical experts; the 60£« dii
ability rating established by the Air
Force, of which ?)", is attributable to
Plaintiffs anlde injury; and, the !‘lai:-
Uff’s ability to b* gainfully employed in
the f.ilure as a clerk or transportation
Tpceialist in die transportation industry,
or as a travel agent.

* * [JJtis * * * inggcsted that
the following awatd he made:

$10000.00

or dimimition

of earning capacity, based on 50$,) disa-

bility rating for the next five years ...  11.500.00
For past pain and suffering..................... e.mm.o
"dr future pain and suffering .............. 199114d 3

Idr permanent disability and injury to
ankle e al
Total .ooceeveveee '01,599.19)

[2,3] It is true that admissions of fact
by counsel during the course of the tri. 1
are binding on Ids client,'1 if they are
made with the express purpose of dis-
pensing with the farm .1 proof of some met
at the trial, and are thus used as a tuhsli-

2 Apart from 31IMLil[*; m.linnmv just -
lioiic.l, wo Mb nut linntv v-ars llo Ir.nl
i-mirt nlitHiiiii‘il inform,uioii r.-j;imlin: lies
filtili:;;;. of llie Air I’oren ptiy-i-t
iiliou boar.l. Sii'-li finIni";i ivoro n | m-

Itodii*- 'l into widi'lioi! lit (be tri.d.

3 t.i'ly v. I'ri-‘or, j«* Coin U.- I"'M
D2 -12r, (MU

4. I-i-mroliio: I'orp. v. fo-io:nl Anillno A

Film (lorji., 20T L1 D12 flitH7 (7di

tnlc for legal evidence of the fact.5 It docs
not appear that this was the purpose of
counsel's statement in his brief filed st! "-
ippnit to the trial. Pul even it it did con-
suttite an admission of fact bindL:-r .n
Pe-aulieii, il is ;.n adr.n viuii only tin.I L1li-

Cir. mr.tn. rt. il*::i7 f.s. tin;

71 S.fY. U7'.tw 1l i-i. ions (Pdit). r h.

la L:I71VITQ 75 S.ft, 7SI. b

L 1lEs flliril, r.lo l-(me* ::ls f.s.

s i in. =i i I'l. 971 (inr.|..

51L1-vy - LS WG 1.2 «|f 21
ivxi r\ 1 ittisun JILde. oi Vv |

K3 i. « (" v. Son o.l l0, I'd 12!
7nti. 711 1 li- fir. I_Iord . rU LFsiml
" lal ;2 s.-i. ;uf, in LIM i>7

Pl

V*
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oil’s earning capacity had been A'--- i m
paired for a period of five year*, err ..«
for the remaining work life of ! ai

29 years as found by the tri.d court, b .I-
sequently, what Dcaiilicn's counsel . ..i
his brief does r.ot satisfactorily explain \v
e'tablish the basis for the trial court’s
Conclusion of I.aw No. .1 which dcait v.i.li
impairment of earning capacity.

[4,5] It is most important that the trial
court comply meticulously with the re-
quirements of Civil Rule 52(a)0 with in-
spect to tire making of findings of fact in
order to give tis a clear understanding of
the bash of the trial court's decision, and
to enable us to properly appraise the ele-
ments which entered into tiie court's award
of damages.7 This was not done in this
ease. Our review of the record leaves us
with the conclusion that the trial court's
findings with respect to damages for fu-
ture impairment of earning capacity are
eliot sufficiently detailed to afford us a
clear understanding of the basis for the
court's award.8 We therefore will remand
this ease to the trial court for the purpose
of making dotaile | and explicit findings as
to Elliott's earning capacity and the degree
of impairment in respect thereto.9

In his Finding of Fact No. 19 the trial
court referred to the fact that the Air
Force physical evaluation board bud found
Elliott to be OO0 disable I, and that 10('J
of that disability was due to a "depressive
reaction'l It: Finding oi Fact No. 22 the
court stated that a p-ychiatric evaluation of
Elliott had been ntr.de, that the psychiatric
findings were that Elliott hr | developed a
depre -ive reaction attributable to perma-
nent crippling, deformity o; the lower cx-

G. fiv.It. r>2(n) provides in part!
In nil (lotions tried upon the fn’ls
without a jury or with an ndvh.ory
jury, the court ."hull find the facts spe-
cially and titnlo separately its c«ni-lu-
ohms of law thereon and dinrt ihn
entry of tlio appropriate judgment

7. Patrick v. S.dui, h, 112 PAM If,:), 171-

17f (A):...ka IfltPS); H.intilioii v. t-i'lln,
901 P.2M JiS. 1*49 (Ala.ha PIGI); Spo-

.-..TBE, 2il SERIES

t.-hmity, semi-isolation, and a protracted
p rii d of surgery and recovery, ar.d that

I; depressive reaction was pruxitnatcly
v.used by the accident of April 15 1905.
A-adieu contends that the judge u- | the
Air Force physical evaluation board's find-
ings to award Elliott $10,0,5.5.00 for that
part of bis impaired canting potential
caused by a depressive reaction, and that
this was error.

[0] We arc unable to review thi mpoint
because nowhere in the court's finding of
fact or conclusions of law or judgment is
there any mention of an award of 8§ld,CS5.»
00 for a depressive reaction as an element
of Elliott’s impaired earning capacity. It
may he that the trial court intended that of
the :Q(e impairment of earning capacity
which is foun | to exist, !0((, avas due to a
dcprevivc reaction. However, we are un-
able to determine if that is the ease freni
the record as it now exists. This point
should hi: clarified on a remand of the can
for more detailed and explicit findings of
fact.

2. future Wage Lass—Present Value.

The trial court did not.rcducc the amount
it found as damages for future iiupairui -id
of earning capacity to present value. In-
stead, the court stated that "The interc-t
rate reduction and decline in purchasing
power of the dollar is off-set by pay in-
creases plaintiff could have expected in the
future front his military service." IF auli-u
contends that the failure to reduce the dam-
ages to present value was prejudicial error.

[71 The general principle under' mg

the assessment of damages in tort rases
is that an injured person is entitled to

nard Plumbing .. llealiiia fn. v. iho.t
CoiiuL Co., ::ito ivji r,m. >=m>~-G rAt.
hit 1902).m Merrill v. Merrill, "o- 1'AM
fjo GtS (.Masha 19G2): 1 lar.'ll
_olennann. 3GS P21 217. 2in (Al. lot
Ring)

8. Patrick v. Scilttnk, note 7 xulira, -113
IV.M at 175.

9. Patriek v. Snlwi.k, luile 7. :ul|t.i. 115
P.21 at 179.
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replaced as nearly as possible in the posi-
tion he would have occupied had it not been
f,,r the defendant’s tort.10 In the ease of
impairment of future earning capacity, it is
ri i Kind that a failure to reduce damages
to present value would be to place the in-
jured person in a better position than he
would have occupied except for the defend-
ant's tort, because the injured person would
got all of his future wages long in advance
and would be able to invest the lump sum
and realize earnings on such investment
during the intervening period.11 For this
reason—that money lias the power io earn
tr. incy—it has become the generally accept-
ed rule that damages awarded for future
| « >of earnings should be reduced to pres-
ent worth.15

[3] In applying the general rule, the
Supreme Court of Washington has stated
a formula ior reducing awards of future
c-.rmr.gj to present value which involves
titt “f.".tc of int-ri-t (which) could fairly
Le i .uectcd from safe investments which a
per*an of ordinary prudence, but without
particular financial experience or skill,
v 11 ntnkj in that locality." 13 This for-
me.ihi, although empirical at best, is proh-
aldy as .l finite as any that bus I, on dc-
vbr.l. |tut we believe that the rule for rc-
d.:e;-g awards, including the formula ap-
l-u'd by the Wnrhingteii court, ignores
facts which should not be ignored. Annual
inflation at a varying rate is and has been
with us for many years. There is no reason
to expect that il will not be with us in the
f"uro. This rate of depreciation offsets
tac interest that could he eu. ncd on govern-
ment bonds and many other "safe'linvcst-

15 Hill v. Varner. | Utah 2d 101 2fl0 I’
IM 'Its, -1IP (1955); Iti-tatemeiit. Turt'l
5 921 CMimient il, rt (Ml 25 (ItCuj
XI't’orinlek, Dainnei<i 5 Sii, i f.ul
(10.15). Aerolit TJitilet) .Slate* v. J! tal,-
ley. 2.7 .21 920, 922, 79 A.l. lag.l 4G5
fioth Cir. 1!5S); lliilj|,.ett v. CaM.v. Il
County, 312 Ky. S5, tie. 23u S.W.2I 92.
11 A.L.R.2'1 371! (1950).

1. McCormick, Damagca 3 Wb at PN
(1035).

«2- Wenfa v. T. E. Cunnoll.v. Inc.. -tr, W.i b.

-A 127, 273 P21 -1S5. |:»] (1U5]); 1$,r-
AOIjR-p. 4’ 78J};c._s.i

NE'

menls.  As a result the plaintiff, who
through no fault of his own is gi.cn his
future earnings reduced to present value
must, in order to realize his full carr.;;vi
and n..t be penalize! by reduction of fnlifc
earnings to present value, invest his moay
in enterprises, other than those which are
coy. iderc | "safe" investment-., which prom-
ise a r. turn in interest or dividends greater
than the offsetting rate of annual inflation.
But ours is a competitive economy. Jty
the:« very nature some enterprises hacked
by investors' money are going to fail with
resulting loss to individuals. Thu . fast tad
of being assured of earning-, at rates gn it-
er than the annual rate o: inflation, the
injured plait.:if: land . a chance of - ntir-.ly
losing I-., future rajtiings by unlit-hy or
tirwi c investment.. Since the plaintiff,
ihnmgh the defendant's fault and not hi
own, lias been placed in the position of In. -
iug no assurance that his award of future
earnings, reduced to present vul c-. be
utilized -o that he will ultimately r ;;I'*m hi,
full earning-, we believe that jipticc will
best be served by permitting the tri- r oi
fact to compute loss of future earning-,
without reduction to prevent value. The
plaintiff is mote likely to be r- ton 1to hi-,
original condition under the rule v.-c :td..pt
Ih..n under the prevailing rule which " II.
for a discounting of the award for future
earnings.

Our conclusion is fortified hy another
factor which also may not be ignored. This
is the factor, relied upon hy the trial judge,
which involves wage increases that the
iujttri d plaintiff might have expert' |to re-
ceive i:i the- future had he not hern injure |I.

olivl-illng v. Bkhiml. 15(i NYU. );)<l. 55 NY

w21 It (1952): Han-tklry .
Clno. 221 S.C. *M. So S.B.2.! 322. f.21.
151 A I,.ii. 7S9 (1911) : lijtl.’= v. Prior,

291) Sl'i. 10, 23— SAV. .W.'S, StU <l:rjl
1o Uiili itioiif. Tort:! 5 921 ri.suinwit > lit
1131 35 (1929); M-C.irunek, liana.;i-s 3
Oil, nt not (1935); Anli-t... 77 A.LR.
1139. MIG (19321 15J AT. It. 79G. 797
(1915).

13. WVnin v. T. Il. Cniui'lly, Tn.\, tupn
..... la. 27" I'AYIl at 192.
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It is a matter of common cxperisr... that as

one progresses in 5iis chosen occ,.; . :i or
profession he is likely to increase i arn-
ir.g; as tlic jenrs pass hy. In ne-rt any
occupation a wave earner ran -My

exp.';: to receive wage increases fre.n ;ime
to time. This factor is generally no. jF n
ir.tj account when loss of future va as is
determined, because there is no d finite
way of determining at the time ct trial
what wage iuercnaes the plaintiff Uuy ex-
pect to receive in the years t:.. ¢ inc. How-
ever. this factor may he taken into account
to some extent when considered to U an
offsetting factor to the result reached when
future earnings are not reduced to pre-rnt
value. Thus, if there is any fcar that fail-
ure to reduce the prc Tit valu : will give the
phii.tif> more than he is entitled to p. :au e
of the possibility or hi; making suer. fnl
investments of the sum awarded at return;
greater than the annual rate of inflation,
such fear i» obviated by the fact that the
award may well he deficient in that it ke.
not tal;c into account probable wage in-
creases that the plaintiff won! | ordinarily
be expected to receive in the future.
Ae'rre;n1 1y.

Elliott testified that he would r.ocive
disability retirement pay from tits Air
Force iu the amount of $1111.00 a month lot
the remainder of his life. 1’endicu c :i-
tend; that the Irial judge committed preju-
dicial error iu refining to deduct the net
present value of future retirement pay from
the award for future loss of earnings.
Beaulieu's argument is that to allow Flliott
damages for future wage loss, in addition
to his ruinment pay, is to unjustly enrich
F.lliott by allowing hint double compara-
lion fur hi; injuries.

[91 The general principle underlying
the a-s- sm.lit of damages in tort cases
is that an injured per- % is entitled to be
replace ! as nearly as pos-.il 'm in the pu-itiun
he would have occupied laid it not been f..r
the defendant: tor:." Flliott had I vii In

Id. Nata 10 supra.
15. 11 U.3.C.A. (J Mil . fsM>. SOpl (ItW h.
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the Air Force for about IS year; at the : ;e
of his discharge and he t. tii'i-J ti;r.t be
bad intended to remain in the ‘crvice f»r
at least 20 years. If he had not | ecu it

jure 1, F.lliott could have co;:l;m. 1to earn
to llls full capacity and, in addition, after
20 years' service, would have been cr.titbd
to retire and draw retirement pay.*3 Fy
reason of his injuries, Elliott was entitled
under law to he retired early for dir'ability
and draw retirement pay in lieu of retire-
ment on a regular basis after coir.pb .ion of
2> years’ service.10 The award of damages
for impaired earning capacity has the effect
of putting Elliott in the same position he
would have occupied had it not been for
the injury, because the damages rcprctu-;:
what Elliott could have earned had be i t

been Injured and the disability riti.'i:::,i.t
pay : ;r. ms tiwf which Elliott I |
c rued ! become entitled to under law 1,

rr.von of his ;. nr, of service in die A :
Force. In other word?, Elliott,w rec i, ,
an amount representing wages |I; ¢ M
have earned were it tv; for the injur-,;:
retirement pay; had hr not b .n injur. |,
he would have received the full vu i b*
could have earned during hi. ivm.iinh g
work life, in addition to receiving llie , -
tiremcnt pay to which he would Ikm-uhi-
titled by reason of his years of service in
the Air Force. Thus, Elliott, under the
court's award, is getting no more than he
would have gotten had he not been injured.
The disability retirement pay Elliott i. re-
ceiving should not le used to mitigate dam-
nges and reduce the award for loss of fu-
ture earnings.

o hi iic Taxes.

Beaulieu argues that the trial ju'.e
erred in failing lo deduct from the damage:
awarded for impairment of future earning
capacity an amount topic..ruling income
taxes that Elliott would have had to pay "ii
future income.

The courts are divided on this ijut‘liu:i.
It F the morn general view, support' d hy a

IC. to I'ts.CA. fj 1201, 110? (IP.VU.
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majority of American decisions, that an
arm ...t representing future income taxes
sliaul I not be deducted from the award.17
As was state | by the Supreme Court of
Kinds Island:

Thi- view has been adoptv | by the vari-
ous court; on diverse ground; but pri-
marily on the ground tlir.t the quantum
of snelt t.ixado." i; of necessity in the
re.di.t of cot.jlct it'.'3

[10J We adopt ths majority rule. In-
co:-.; tax rates, provisions relating to de-
ductions am! exemptions, and oth r aspects
of income tax lawa a.:d regulations are o
subject to change in the future that we
believe that a court cannot predict with
sufficient certainly just what amount., of
mor.ey a plaintiff would be obliged lo pay
in federal and state income taxes on income
that he would have earned in the future
had it not been for a d' fct.dant’s tortious
conduct. We hold that a damage award fur
imp.v'rment of earning capacity should n-1
i,c reduced hy an estimated amount r-'pre-
senting income taxes that the injured party
may lie required to pay on future income.
In awarding damages to Elliott for im-
pair. d c..ruing capacity, the c urt did riot
err iu failing to take income tax c ijc-
tpi'U.ccs into consideration

[11] The rule wc adopt lias no applica-
tion, however, as to the court's award of
past wages in the amount of over$10,i- >00.
The reason for the rule—inability to prc-
dict with sufficient certainty what taxes
would have to he paid—doer not exist here,
because taxes on income earned prior to ui-
al can he easily calculated based on iu-'‘oinc
tax laws and rigul.itions as they exi t- ! at
the time the wages would have been eartu iL
The court crn | in failing to deduct fr-ni

it. Anii.it. ¢j A.r.d!"l 1 ixtn: dti.vu.

in. O-M.. V. (Jar.li. 21s A" | .97, XTV (Itd.
Ii'i'i), S, v nisi> liixiu Fiiil vV Si'ml 1",
v. liyr.l, r.2 'I'Miii.App. Clll, X7d S.W.2 |
tip., pit) (tO(t:»: am...it < r»ini:;;)
F.S. IT,, ST, S.cr. 117. 1S LLIM.J.l M
(4titl): P Miminglahi V. Itvili-iigag Vili-
LI, Iv.n |5, Iir-"ir, 4 c,r.
I*]q/t; it v Martin K liliy 1 \a3
pa—y

the award for past loss of wages the income
taxes Elliott would have had to pay ha i he
earned the amount awarded prior lo the
trial.

3. Iist l.css nj rfupvr.

Elliott testified that he had not lo t any
military pay cr all nvanecs between th date
of the accident in April 19.13 and the ib.ie of
his military discharge iu January 19d.
During that period oi time Elliolt was ei-
ther ho pitalircd or on leave, except for the
period January to August, 1934, when he
was on duty status. The trial court award-
ed ?10.r.:255 for a partial past wage loss
covering the p. ricd fri.in the date of the ac-
cident to the day of Elliott's dia.h.ir..." from
the Air bore., lint excepting the pvid id Ih-
t.vfu January ar. | August, I-.Cl, when EI-
liott was mi duty st: t.is.

IR Jiuii;u cert.:. Is that tliis aw..rd
at « ; <was error. Hi; argument iu es-
sence i that the general p; maple under-
lying the asse: nuiil of damages iu tort
cases :; that tl'.e injured perron i; cnlitled
to be replaced as nearly as possible in the
pi;'ition lie would have occupied had it not
L(en fur the defends- t's tort, and that sine *
F.lliott suffered no loss oi wagi vihu-ieg tin-
periodi: b+ 1he sinnld be aw itdCil n eic.

112] In arguing that the award Wd !
be -.efined, Eiliott urges the adoption of
the c-illateral source rule, which provides
that damages may not be diminished or miti-
gati 1on account of payments recivid by
jilaintiif from a source other than the de-
fend int.19 Wo applied thi; rule as to work-
men's compensation benefits in Ki-lgi.v.ay
v. North M.: r"Ni-riniiial A Eti vvdorii m «

\', i- apply tbe rub- ia tlii. in-1 u:c\ F.y eee:-
ti ri:.:- thmmililary -w. vii m, Elliott iu "if ct
- i to pirK-rui c<riain ilulii j air! fiui'-

, tMi Ken :1* V) tvai is. .-k
illMWM @ Isivnil "In v, V dlil.. IP ll.ov.
K. tin I'gil iiTii, tisi (i'na:i,

13, It,11 V. I'riiti, JU. 11t NMI. 1127. 1 A,
21 7211 7 A.l.dt -M r.22. 5H (111U2l.
‘Jla i-etlnli-ial s".no,i rule It fjll-iwnl 11
inn't jmi iln’liniis.  Annul., 7 Al HIM
Sill. 520 (IMilli).

20. IS 1'.2! 1117. UiO (Aliel,i Il I'D.
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lions in exchange for ccrinin Ik-.h:;:
given him by the government. Onto,
benefits was tliat lie was to rcc-.ivc :
pay and allowances during periods D=
c.il incapacity from perfanning ho . a
This was iu tiro nature of a contrae. id -
rangemeul between Elliott and the gover. -
merit when he became a member of
armed forces, and which he may hr. [ =
for by accepting wage; lower than tin . h =
might have obtained from the pcrform.-.n.e
of litre duties in civilian life'. The incc-t.ic
that Elliott received front the governmen: ,'s
not th.c result of earnings, but of such pre-
vious contractual arrangement.”l1 Such a
contractual arrangement was made for KI-
liott's own benefit, and not for the benefit
of a lort feasor, such as Ite.iulicu. 'Hie lat-
ter has mi right lo claim tin 11lie fit of *tieli
an arrangement by having the damages
awarded again.-.t him re luce | by the aim tint
that Elliott was paid by the government
during the period of hi; disability. The tri-
al court did not err in awarding damages
for loss of wages during the period of LI-
ii .it's disability while lie was Mill in the mil-
it .ry service,
5. l:utiiif Pitin rtiiif Miffct .itij.

The court awarded Elliott $“1,211.0) for
pain and suffering dint he would experience
for the remainder of his life. lleaulieu cott-

lei:  that the evidence does not jn lily swell
an award.

An iniccvion, mtcomijclitis, had devel-
oped in die bone <d Elliott’s injured anlde,
Elliott testified that from the time of the
or.sct of the osteomyelitis lie was required
to beep his awhlc in an upright portion for
a period of from four to five days on an
average of once a month to alleviate the
pain he experienced, that | <-uffcred pain
of a sufficient intensity to b.cp him awake
the belter part of the night on an average
of one night per week, and that there was
an open, draining sinus on his anlile. Beau-
lieu concedes that Elliott's testimony was
sufficient to justify an award for past pain

21. R< tlitcilll'llt, Tarts § 13 riilinnrne c
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and stiff ring.15 However, Beaulieu con-
'.iid; that there i- a lack of sr.le.tanii.il med-
ical esidince to jn.tify an award for pain
and suffering in the future.

Dr. Wiehmnn testified that the odeomy-
eiitia would cause the sinus tract iu Elliott's
...il.lc to become obliterated or plugged by
I me particles iu the drainage fluid—osteo-
myelitis being the Upo of infection caused
by the healing process in draining away or
discarding dead bone—and that this canted
a pressure build-up ami a swelling v.itli re-
s ilting pain.

Dr. F. "er testified that the probable
source of Elliott's pain war- the pr ,mt: f
injured li >%es which, IE:. :: Jamt the in-
jury, opr. ilon and infection, becalm- so
altered that with u c they became
Il is true, a. Ib atili u points out, that Dr.
luster said that within a; |-n-ximnE iy fivi
years from liio time of trial, Elliott would
be able lo return to work and would no
longer be limited by the infection. But the
doctor also testified that at the end of the
five-year period Elliott would :till have
some pain, and that it was reasonable
medical probability that the osteomyelitis
would remain with Elliott the rest of his
life.

Dr. Sfhollons gave his opinion as to the
re ."suitable medical probability of the infec-
tion iu Elliott’s ankle continuing for the
remainder of hi, life, lie s.rd:

Yr«, | have an opinion, and my opinion

i: that the infection present, hy all odds,

will continue, there’s an excellent possi-

bility for the test of his life, no matter
what medical attempts arc made to clear
the infection in the anlde. 1'resent—the
experience with osteomyelitis indicates
that it’s very, very difficult to treat, that
cures are relatively infrequent. Recur-
rences of those that, appear to he cured
arc frequent. For those reasons, | would
feel that he, at present, lias a chronic
infection. lie has the fuel for the in-
fection, dead bore, and | think that this

22. The tri.d judge award-,| Elliott 27,000
for past pain nut suffering.

BEAULIEU
Cites.:, A«

will continue iu the future for as far
as | can see.

Ami as to the reasonable medical probability
of the general condition of the ankle im-
proving or remaining the same, Dr. Schol-
tens said:

I 1l say that the chances arc titat his ankle
will stay very much the same as it is,
with no appreciable change. This is by
far tlic greatest probability. * * *
There’s- there’s a slight chance that it
could ge: worse. There’s a slight chance
that it could get better, but—and I’'m not
talking in terms that if he never sees a
doctor again. | mean it he’s bc.itcd, |
think thu chances of this appro, .ably im-
proving arc slim or really of getting a
great deal worse, that's what I'm saying.

[13] The trial court found that it was
a reasonalile medical probability that El-
liott's condition, including the infection in
the aul.le and the pain, would continue for
the remainder of his life. The medical evi-
dence supports such a finding; we cannot
say that it is clearly erroneous. Such a
finding, in turn, justifies the court's con-
clusion that Elliott should be awarded dam-
ages for pain and suffering for the remain-
der of his life. An award of such damages
was ip,t error.

The trial court use.l a per diem formula
in assessing damages for future pain and
suffering. In its Conclusion of l.aw Xn. 5
the court said:

That plaintiff is entitled to recover from
defendant the sum of $7S,636.00 for past
and future pain and suffering, for his
general physical disability and permanent
crippling and for the fact that he will no
longer be aide lo lend that sort of life
to which he had heroine accustomed.
Tip. past pain and suffering is set at the
sum of 57."n0O00. The future pain and
suffering of $71,211.00 is based upon a
finding of $20.00 per day for 52 days
tier year and an addit: mal SMOO per day
for 513 days par year for a total sum of
-1,070.(10 per year multiplied by 30 years.

. ELLIOTT Alaska ()/,>
131 P.2JCG5

Beaulieu contends that such a method of
ascertaining damages constituted prejudi-
cial error.

A similar contention was made hy a de-
fendant iu Imperial Oil, Ltd. v. llriik, 231
1’-2J d (6tli Lir. 1056), cert. denied, 352
U.S. I'll, 77 S.Ct. 261, 1E.Kd.JJ 236 (1956).
where the trial court had used a per diem
formula in awarding damages for pain and
suffering. It was argued there that dam-
ages for pain and suffering cannot be ptcp-
crly computed by using a mathematical
formula. In answer to this argum mt, the
Court of Appeals said:

It remains to be considered whither
the method used by the District Jut! i
determining the total amount was error
as a matter of law. It may he that it was
a novel one hut it does not follow that
it invalidates the award. In determining
the amount of an award for pain dTl
suffering a juror or judge should neces-
sarily be guided by some reasonable and
practical considerations. It should not be
a blind gttessor the pulling of a figure
out of the air. At the same time there
is no exact or precise hick;tiring Mick.
Exact compensation is in:; - il'e in the
abstract but the juror or judge should
endeavor to malic a reasonable or sane
estimate. The practical consiilciations in-
ihn ueing a particular juror or judge or
the reasoning used by him may very well
difi r with the method mad by another
juror or judge, vet each of such different
methods or modes of reasoning may be a
reasonable method of reaching the di -irvd
result We are more concerned with the
rcv.ilt reached by a reasonable process - f
roa: sing and consistent with tile eli-
de:: e, than we are with which one of
s-ver. | Mutable formulas was actually
used by (lie juror or judge. It is not
neci ssary for ns to adopt ihe method
used by the Di-Uriel Judge as a rule o?
law for the proper disposition of such
ail i-me, and we do not do to. In our
opinion, it was not an arbitrary or un-
reasonable approach to the problem pre-
sented and its application was so adjusted
in the present case as to be consistent
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vyth the evidence and to reach a r.
which d-cs not appear to us to be mar:-
feslly unjust. United States v. Pusccrb .
S Cjr., 221 I'.’d 5: City oi Knuxvil:..
Trim. v. Bailey, < Cir.,, 222 F2<1 233
531 «&*

[14-17J We agr.c with the foret'oiiiff.
As we stmel in Patrick v. Scdv.iek,-*
there is no f.unl measure of compensation
in awarding J.Uit.igcs for pain and suffer-
ing, anti such an award inc. airily re»t.
in the good sense ami deiibci.ilc jii.l,mc".t
of th'": tribunal assigned by l.vv to *icirt.iiu
what is just eonipcnsatian. We can sec
nothing manifestly unfair or unjust about
the method used by the trial court ;:i assess-
ing damages for future pain and 'iiftcring.
In fart, as was suggested iu the dissenting
opinion in the Kansas case 0! Cuylor v.
At.diio.n, Topeha & Santa Fe Ry. Co.,"5
i appears to he a fair argument and a
rational approach to treat damages for
pain the way it is endured—day by day,
month by tn nth, year by year. Ulliinate'y,
however, the question for dic-sion is v.hetli-
cr the total sum is reasonable or not, re-
gardless of hotv it was artived at. We find
no error iu the method used by the tii.-.|
court in awarding damage foe future pain
and suffering.

rioj Beaulieu contends that the total
sum awarded is u: reasonable and is gros ly
c tecssive. We shall not sct aside an award
on a claim r.exccssivcaer.s unless it is so
large as to strike us that it is manifestly
unjust, sneli as being the lit of passion
or prejudice or a disrega. mof the evidence
or rules of l.nv.-u Considering tin- evidence
of permanent d.image to Elliott's ulle,
the oste. nueiiiis, and the pain and r-

2‘1. JIM KiM at 11. Kir 9w>.(. IVr I' nn
nr similar in.itli‘iiiatlr.".l )>.iii fur f.visa
dituiiiurs f»r pain mu] KiMferin;:, il‘l

11 id 17 <itr.si.
21. -1t I'M 11L), 17 0L il (Alisla
2a. Jtlll Kali, gill, 1271 T.21 ri, (11 (171l
2D. litU'-rial Oil. Ild. v. Hrlk, M| I'M I

"4 HIili 1", 1.Ciii). selt. driii-il. Pig | .S.
till. 77 Si't. M1 11 IMM 2°6 (turaj).

i i.e is likely to ciiJure for the re-
't : s/ Ini life, it is our opinion that
d.e itv: td for future pain and suffering
e j-aiiii tly unjust.-'7 And Boaiili. u
o . contend in his brief or in oral
. Vv.t li:at the Iri.il cmitl aelcd ih.".ni; It

p . & prejudice.

/tec'.iii.'U contends that the court crcd in
reducing the future pain and suffvrin..;
aw:."l ,0 present value, lie relies prin-
c.p ly oil the case of Affell v. Milvwauhee
& UisbuiL.iu Tian.sp. Corp.,1* where the
cm..., after disapproving of thi use of a
mathematical formula for computing dnm-
:up. * for pain and suffering, said: Logic-
ally. if this method were followed, the gro.s
amount arrived at should be discounted to
it-, i re . rtwurtii." :o

[19] |If an award for future pain and
suffering must be reduced to present value
when a mathematical formula is used, it
must be for the same reason that an awaid
for future earnings is ili.Vi.untod under the
prevailing rule—i. e., bccum« the plaintiff
receives bis damages for the future long in
advance and is able to invest lhe rami
awarded anil rcali;:: earnings during the
intervening p riod. Rut wc have held that
as to impairment of future earning capacity,
tite award should not Le reduced to present
value. The same reasoning applies here
as to an award tor future pain and suffer-
ing. Because of the annual rate of infla-
tion offsetting dividends or interest that
may be expected on “safe” investments, and
of the rid; of loss involved in making oilier
investments, a plaintiff is more likely lo i.e
restored to his origin :! condition had de-
fendant lint committed liis tort by allowin
the plaintiff his award for future pain and

27. A iirt. IM»rs V. ttinnit, 127 "M
m 172 (.MiikLil 1tldi); N'nlinlial [i.illli
nr Mm.iii v. Miiiir ii. tto r.2d 2:n. mi

(Alula MI.ii; I.ilriel: v. .S.-lvavl;, -11!
P..V Kill, 177 (ALKl 1'11it?).
210 11 \i'i*M (tut. Jim; N.W.tM 271, 57!).

m; A.tr.lt.21 227, 2::<; (itiuo).

21. sait :l.a - v. |'rinr, 2tit) Mo. 10.
+jib: sav. sjs. vig (Iti2t): >miminiit, On
Mil'll.1,.lIt<v. 012, 02!) 20 (I'll12).

Cila. . A-

suffering without reduction to present
worth.

I'm.illy, Beaulieu Contends that the great
er pari of Elliott's pain and suffering was
nttributnhle to his failure to follow his doc-
tor'.. orders in not bearing as much weight
as pm-ililc mi liis iiiiklc, and then bna tli.it
siuli pain and suffering cannot be the basis
f..r the recovery of damages.

Dr. Wielun.m did stale that it lie were
asked by Elliott for treatment, lie would
suggest as much ambulation :is possible, and
tli.it it was hi* opinion that complete am-
bulation would 1¢ Ids sue geslioii IT pro-
se, iption. However, there is no evidence
that Dr. WHinir.a ever told Elliott to hear
as much weight possible on his ankle.
All that ‘A icon: .u ..id war tlu.l this is wliat
lie would pre-crib™ if he w re lo treat Ki-
Il'it for 11- injury.

[201 Th-n: i, : 10 tin icstinuu.y by Dr.
P'o.te.' timt lie to! 1Elliott to hear as lunch
weightpi...silili: nu his anlde. The doctor

slated that he prescribed crutches and ad-
vised Mtinii tu use them In tolerance by
testing how much weight lie would be able
to put on his foot, absorbing the resL with
the crutches. When Dr. Foster was ashed
what his suggested course of procedure
would le. based on his examination of El-
liott's ankle, lie st:n d:

My suggested course of procedure i. for
Sergeant Elliott to continue bearing
what—weight he can nu his foot, to treat
it when it bee inc. inflamed anil sore and
red by warm .soak; and elevation, 11 re-
tinue on the Use of the crutch' s up to tno
limits of comfort, to maintain his brace
nu hi-aid.le a* h i
‘lliere i. nothing in the evidence to sliuw
that F.dinil Imil not done wliat Dr. b'» ter
u 1liliai be do. The record iloi s ii"l
sill.i iiiiiale Iteaiilim’s claim tint K.linU'x
pain d Miffeiing wai liliilililaMc to his
f.iii'tre lo follow the orders of hi:, doctor.
lilliCilt's . (fofe, 1o/
A*. a b.eis for computing Elliutl”. ini) lir-

munt of future earnings for the i.ntniiidcr
of his work life of 29 years, the court used

fa sl Tt

Elliott's wage vale ill the Air Force at the
time of liis ili-rharge in the amount of
5162A0 a month. On liis appeal, Elliott
claims lii.it Lis future v.-igc lo.: was great-
er than that u<icnniiud by the court. The
basis for Ins claim i- that, Considering evi-
dence of In- i perii‘iieo iu Inn 1. driving and
traffic managnm.nl, the eourt out.la to liaie
detcnniur.l wliat earnings Elliott prubahly
would and could have received in civilian
life—the wage ",-dc th. re being high;-: for
the same type of work than iu tin: military
service.

[21] We have held th .t this case mint
Le remanded to the trial court for the pur-
pose i making details.1 r.utl explicit lind-
ings as to Elliott's earnin', capacity ar.d .he
degt -'e of impairment in respect thereto.
Such findings m y contain the aiiiv.'ir lo
the gttc.iion to v.hy the court n et El-
liot." military | w, rather than civilian pay
scales for equivalent wor!;, as a bdis for
cvinip'iitiug future wage | : for the eniTe
period of 2t) yearn when Elliott had indi-
cated that be may have retired from the Air
Force at the end of 2d years of service
which would have been approximately two
years after hi" discharge if l.e had not re-
ceived a nn lietd discharg" in liie ah' uce
of adequate finding; and .i clear under-
stamitic; of ihe ba i; for “he court's av ..r ],
wc ar.: unable to p" ; upon i limit’ comeii-
tiuu that the aw .rl for impairment of fu-
ture turning capacity was smulcg.ial.'.

[22] Similarly, we ars' mi:.hle to pass
upon | "liutt’s eontc-.tion tint ;he eviduice
mo.i.. lied that the impairment of Ins earn-
« capacity was total, or near total, rather
than S 'f as ileti.rniiii'-'d 'y the eourt. A -
npuatc fiiiding'; a- lo ..Hinti's li.gree. of
im; ainiienl oi i .n.ivg r ipaeiiy may afford
a eb'.ir imdvrstaudii'g oi the ha « for ile
I'oiu'i* «ili'ii titini.iii at. The fiui'.i'g.s .ere not

enil*5iit for t:i jittrp. ie i ev
Elliott’s ' | i cut It.', to do with alloi'
invis 1 .. illioMd by the mint, t ivil liiib-
02(a) (1) prolid iefollow
' L Ibt court, in ity il mlivii,

i.ili.owi e dir "t<, the following rilu'd-
ub. of alio, i"v'i fr.-s will be din.red



to it fixing such —1or -lie party re-
covtring any mon-,-?judgment thereln,

as PNl cf “he costs of the action al-
low | iy law:

Ar-CBXiiY’S FEES IN AVERAGE CASES

Contested
First $2,000 25(3
Next $3,000
Next $5,000 15.),
Over $10,001) 10(3
Should no recovery Le attor-

ney's fees for tice prevailing party may
he fixed I>y the court as a part oi the
costs of the action, in its discretion, in
a reasonable amount.

The court awarded Elli.lt $13,870.29 at-
torney's fees based on the percentages list-
ed in the "without trial" category of the
above rule. Elliott claims that this was an
erroneous application of the rule, and that a
correct computation of attorney’s fees
should, have been under the "cor.te-tcd”
category30 because ever, though liability
was admitted, the question of damages was
in issue and was contested ill a four-day
trial.

[23] In a ease liho this where li..! ility
is admitted lut tiie amount of damages is
contested, the question of which category
of Civil Rule 82(a) (1) is applicable in com-
puting attorney's fees is a matter wiiliin the
discretion of the trial court. We limit our
review in matters of this type to the ques-
tion of whether the court exceeded the
bounds of such discretion—whether such
discretionary authority has been abused.3L

30. Attorney"! fes r.miml.’d msl. r the
"(e>nt.--1.11" ealc;:.i\v ..f tlio rule would
have ariliiiilile.] to 817.8 I'.T.'l.

31. MelVnnuuti v. L.i'C. WQO P.2.1 -tr.'l. 1It5
(Alaslia ; Kerini l'ov.er ('..re, v.
Struii.llierj:. wlto IV-M (f.fl, Oil (Ala-lLu
Itiiait; Putrid! v. Sedwicl;, Il:; 1* | |Clj,
178-1711 (Alu-liii liititii: P.-.f. ,r..] C.n.
Aiteney v. ltriffetto. tMtl P.2d ti.t, (lot
(Alaska IlIttll;  IM"iilseu v. Kiri,In,.I.
b'ig P.til lulls, 1U70-1071 (Alaska lilil I.

Wi ithout Trial Non-ContcsleJ

203 15(3
15(3 12.5(3

12.5(3 Hi',".
7.5(3 53

[24] The court’s reasons for aj:citing
attorney's fees as It did was that liability
was admitted, th t the total recovery of
damages was large, and tli.it the attorney's
fees allowed were adequate. Considering
the character of this litigation and the
amount of recovery,3- wc cannot say tl at
the court's reasoning was not sound and
that the manner of applying the rule
amounted to an abuse of discretion.33

Costs were assessed against Tleaulii . it
the amount of $82.40. Elliott claims that it
was error to not include iu the ce.-ts certain
expenses incident to the t.. dug of dcpori-
ttcuis necessary to establish liability.31

[25,26] The taxing of costs rets large-
ly in the sound discretion of the trial court,
and we shall not interfere with the exer-
cise of that discretion except in cases of
abuse.33 Elliott claims that the depositions
taken were necessary to establish liability.
Put he docs not point out what depot ilium
were involved, how they related to liahilit;,
when they were taken, or when the con-
cession of liability was made by IVatslh't

32. Klljoll*; total i *w»'Try. in nMiiii»n_te
Itﬁ' Kl

|r_rll_st.l -1t ultiirary”; wes SHILITZ*
i

33. v. Lon, 12ft IMM S»> Km
(Ala*l» ISltiti).

31. Civil. 7J3)(li) ITint “A  putty
lill<*il lo may bo allowed * ¢ -«
ila* lu'coss'iry oxpensIM of i:tl;ing d»posi-
tion:; for use at trial e« o o«

35. latler v. Wallor, 207 V2.l 707. 7(W. 157
a.l.u.21 i, i;;7 ins (toih cir.

Vio

CtlU ita, Ala-Lit, i-1 I*.1ld bi'J

In the,e ct. i-tancos wc cannot find any
abuse c.f divert....n in the court’s refusal lo
allow as CO0;,;, .he expenses incident to the
taking of depositions.

Tilt jiulgr. nt is set aside. The ease is
remanded to She sitpcrior court for the pttr-
p.,.<o of innl.: ; appropriate findings as to
the damage i rnas referred to in this opinion
and T>r the further purpose of entering an
appropriate judgment thereon,

Warren A. TAYLOR, Appellant,
V.
DISTRICT COURT FOR the FOURTH JU-
DICtAL DISTRICT, AT FAIR-
RANKS, Appellee.

No. 704,

Supremo Court of At.i-Jui.

Pee. S ttit;;.

The Superior Court, Fourth Judicial
hislriet. Everett \V. Il pp, J.,, nffiriiui!
judgment of tiie district court v.hich ltch
attorney in contempt for failure to nppr.lt
ior trial at time set. Upon the attorney ,
appeal, the Supreme Court, Dimoi.J, J
held that m-Iton of the attorney in agreeing
I'i a trial riling in the superior court tw<
days liefore »litc previously set for trial
ot aaoth.er case in the district court, with
result t-at the attorney was unable to ap-
pear tor the district court trial when tin
superior i-uitrt trial cvten led longer than
two (lays, did not give rise to an inference,
which would upport judgment of contempt,
of a willful disregard or disobedience; by
the- attorney of the district court <irhr iu
Setting the 't'stiict court case for trial,

Reversed and remanded with direc-
tions.

I. Contempt C=>2

la order for there to he contempt, it
must appear tin.t there lias been a willful
di: regard or disobedience of the authority
or orders oi the court. Rules of Civil Pro-
c, Jure, rule 90.

2 Contempt C=20

Attorney’s failure to appear in court
at time specified by order of the -...art may
amount to an indirect, but not a direct, con-
tempt of court. Rules of Civil Procedure,
rule 90.

3. Contempt C=5.,1)

Purpose of civil rule relating to con-
tempt in requiring a motion in indirect con-
tempt proceedings to be supported hy af-
fidavit! is to afford one charged with con-
tempt the procedural due process require-
ment ot notice of the charge against him.
Rules of Chil Procedure, rule 90(b).

<l Contempt C=31(l)

In nrnceuliag by district court judge
to hold attorney in enr.tempt u£ court for
Inaitre. to :q,j ...r for trial at time required,
it was unncetv ary under rule ijT judge
to have filed in Ids own erurt liis affiinvit
slating that the attorney in 1 faih 1to :.p-
pear at the time required. it: vi-w of fact
that the all v win duly apprised t.f the
charge again | l.l:a hy the district c <uit's
nn. r directing the attorney to show car '
why I;.- should mit !m pui.i-hed for the al-
IsV.-d contempt. Rules of Civil Procedure,
rule 90t,h).

a. Contempt C"20

Action of attorney in agreeing to a
trial setting in the superior court two days
before date previously set for trial of
atMller case iu the district court, with
result that the attorney was unable to ap-
p«ar for the di trie: e.airt trial when the
‘itpcrior court trial i.uti tided longer than
v.o day did not give | | t-man inference,
which would suppnil a jttigm itt of cuti*
tempt, of a willful disregard or di;.o! , It
cnee hy tiie alb rue of the district r ,urt
order in retting tl  district court c.v.u for
trial. Rules of (.'ivil I'roccdttre, rule it
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