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IN THE H OUSE BY T H E  J U D I C I A R Y  COM MITTEE

CS F O R  H O U S E  H I L L  NO. 557 (Judiciary)

IN T H E  L E G I S L A T U R E  O F  T H E  STATE OF AT.ASKA 

F O U R T E E N T H  L E G I S L A T U R E  - SECOND  S E S S I O N

A  B I L L

For an Act ent itled: " A n  A c t  r e l a t i n g  to interest on attorney trust

ac c o u n t s ;  and p r o v i d i n g  for an e f f e c t i v e  date."

BE IT ENACTED BY T H E  L E G I S L A T U R E  OF T H E  STATE OF ALASKA:

* Section 1. A S  0 8 . 0 8  is a m e n d e d  by addi ng a n e w  section to article 5 

to read:

Sec. 08.08 . 2 4 3 .  I N T EREST  ON A T T O R N E Y  T R U S T  A C C O U N T S . (a) An

attorney or l a w  f i r m  m a y  e s t a b l i s h  and m a i n t a i n  an interest bearing 

insured d e m a n d  t r u s t  a c count  in a d e p o s i t o r y  i n s t i t u t i o n  and deposit 

in that a c c o u n t  a l l  c lient funds that are n o m i n a l  in amount or are to 

be held for a s h o r t  time.

(b) The d e p o s i t o r y  i n s t i t u t i o n  shall be d i r e c t e d  by the attorney

or law f i r m  e s t a b l i s h i n g  the a c c o u n t  to

(1) r e m i t  i n t erest  o n  the account to a foundation desig­

nated by the B o a r d  o f  G o v e rno rs o f  the A laska Bar; and

(2) t r a n s m i t  w i t h  e a c h  r e m i t t a n c e  a stat ement showing the 

name of the a t t o r n e y  or law f i r m  for w h o m  the r e m i t t a n c e  is made and 

the rate o f  i n t e r e s t  applied, w i t h  a copy of ■ the statement to be

ra n s m i t t e d  to the a t t o r n e y  or the law firm.

(c) A l l  f u n d s  r e c e i v e d  b y  the f o u n d a t i o n  d e s i g n a t e d  by the Board 

of G o v e r n o r s  of t h e  A l a s k a  B a r  shall b e  e x p e n d e d  to prc /ide civil 

legal s e r vices to i n d i g e n t  persons.

* Sec. 2. T h i s  A c t  takes effect u p o n  the a d o p t i o n  of a resolution by

the Board of G o v e r n o r s  o f  the A l a s k a  Bar As; c i a t i o n  implementing the 

p r o g r a m  e s t a b l i s h e d  in A S  0 8 . 0 8.243 a n d  d e s i g n a t i n g  the foundation to

-1- CSHB 557(Jud)
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J a n u a r y  27, 19 8 6
- D

A lasN i-"

M a r y  K. H u g h e s ,  P r e s i d e n t  
A l a s k a  B a r  F o u n d a t i o n  
P o s t  O f f i c e  Box 279 

A n c h o r a g e ,  A l a s k a  9 9 5 1 0

D e a r  Mar y :

T h e  s u g g e s t i o n  of the A l a s k a  S u p r e m e  C o u r t  that 
o n l y  c l i e n t s '  f u n d s  in the a m o u n t  of $ 2 5 0  o r  l e s s  be 
d e p o s i t e d  in an I O L T A  a c c o u n t  and t h a t  f u n d s  of a 
g r e a t e r  a m o u n t  be i n v e s t e d  f o r  the b e n e f i t  of the 
c l i e n t  is t o t a l l y  u n w o r k a b l e .  U n d e r  no s e t  of 
r e a l i s t i c  c i r c u m s t a n c e s  can $ 2 5 0  r e t u r n  a net p r o f i t  
to t h e  c l i e n t .  M o r e o v e r ,  l i m i t i n g  T O L T A - e l i g i b l e  

f u n d s  to $ 2 5 0  o r  l e s s  w i l l  p r o d u c e  ver, l i t t l e  i n c o m e  
for y o u r  p r o g r a m .

T h e  p r o b l e m  is w i t h  the C o u r t ' s  f o c u s  o n  the 
p r i n c i p a l  d e p o s i t e d  —  $ 2 5 0  —  i n s t e a d  of the net 
i n t e r e s t  i n c o m e  to be p r o d u c e d .  I n d e e d ,  no n e  of the 
40 s u p r e m e  c o u r t s  a n d  s t a t e  l e g i s l a t u r e s  t h a t  h a v e  
a d o p t e d  a n  I O L T A  p r o g r a m  h a v e  f o c u s e d  e x c l u s i v e l y  on 
the p r i n c i p a l  to be i n v e s t e d .  T h e y  h a v e  i n s t e a d  
f o c u s e d  priraari 1 o n  t h e  net i n t e r e s t  i n c o m e .  A n d ,  
w i t h  g o o d  r e a s o n . , A l l o w  m e  to e x p l a i n .

T h e r e  a r e  m a n y  t y p i c a l  t y p e s  of c l i e n t  d e p o s i t s  
w h i c h  e x c e e d  $ 2 5 0  b u t  w h i c h  r e a l i s t i c a l l y  c a n n o t  
p r o d u c e  i n c o m e  to the c l i e n t .  F o r  e x a m p l e ,  a s s u m e  ar. 
a t t o r n e y ,  r e p r e s e n t i n g  the s e l l e r  of a s m a l l  p i e c e  of 
p r o p e r t y ,  r e c e i v e s  $ 5 0 0  to be h e l d  in e s c r o w .  A t  
c l o s i n g ,  s o m e  3 0 - C 0  d a y s  l a t e r ,  the d e p o s i t  is 
a p p l i e d  to the s a l e s  p r i c e .  If c l o s i n g  d o e s  n o t  take 
p l a c e ,  d e p e n d i n g  o n  the s a l e s  c o n t r a c t  a n d  o t h e r  
f a c t o r s ,  e i t h e r  the b u y e r  or s e l l e r  n a y  be e n t i t l e d  
to the d e p o s i t .  T h e  i n t e r e s t  on the d e p o s i t ,  $ 2 . 1 9  
p e r  m o n t h ,  w o u l d  n o t  j u s t i f y  the e x p e n s e  r e q u i r e d  to 
d r a w  u p  and"' n e g o t i a t e  p r o v i s i o n s  r e l a t i n g  to the 
p a y m e n t  of i n t e r e s t  o r  to set u p  a s e p a r a t e  N O W  
a c c o u n t .

M a n y  s u m s  f a r  g r e a t e r  t h a n  $ 5 0 0  a r e  a l s o  n o t  
s u i t a b l e  f o r  i n v e s t m e n t  on b e h a l f  of the c l i e n t .  For 
e x a m p l e ,  a s s u m e  t h a t  a l a w y e r  r e c e i v e s  $ 5 0 , 0 0 0  f o r  a 
c l i e n t  on a M o n d a y .  T h e  l a w y e r ' s  t r u s t  a c c o u n t  c h e c k  
is m a i l e d  to the c l i e n t  t h a t  day. It is r e c e i v e d  a n d  
d e p o s i t e d  b y  the c l i e n t  o n  W e d n e s d a y .  It c l e a r s  the 
l a w y e r ' s  b a n k  on F r i d a y .  E v e r y t h i n g  has p r o c e e d e d

nationa l IOLTA (Interest On Lawyers' Trust Accounts) Clearinghouse

Co-Sponsoring Organizations 
and Advisory Committee

Arthur J  England. Jr 
Chairman______

American Bar Association 
Dauid R Almond  
Edm und J. Burns

Amencan Judicature Society 
George H. W iliams

State Bar of California 
Dauid Heilbron

Colorado Bar Association 
Bruce T. Buell

The Flonda Bar 
L  Dauid Shear

Flonda Bar Foundation 
Russell E. Carlisle

Ida! io State Bar &
Law Foundation
Merrily M unther

Maryland State Bar Association 
Arthur IV. Macncn. J r

Minnesota State Bar 
Association 
Allen I. Saeks

National Bar Association 
Dennis W. Archer

National Legal Aid &
Defender Association 
Norman P. Metzger

New Hampshire Bar 
Association 
Jack B. Middleton

Oregon State Bar 
Sion Sirnich

Legal Services 
Program Representative 
Iregory R Dallaire

National Gients Council 
Representative 
/Ve/urynne Ho/iie

Financial and Management 
Specialist
Gerald Wexelbaum

Tax Specialist 
henry G. Zapruder

I'OLT-A

Flonda Justice Institute. Inc. Randall C Berg. Jr. 
1401 AmeriFirst Building One Southeast Third Avenue Miami. Flonda 33131 (305) 358-2081 Director
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e x p e d i t i o u s l y , m o r e  e x p e d i t i o u s l y  t h a n  l i k e l y .  If the a t t o r n e y ' s  
t r u s t  a c c o u n t  w e r e  an I O L T A  a c c o u n t ,  s o m e  $ 2 8 . 7 6  w o u l d  b e

e a r n e d .  Yet, the n a t u r e  of this t r a n s a c t i o n  p r e c l u d e s  p a y m e n t  of 
the i n t e r e s t  g e n e r a t e d  to the c l i e n t .

I O L T A  w o r k s  (and d o e s  not v i o l a t e  the t a k i n g  c l a u s e  of the
f i f t h  a m e n d m e n t )  b e c a u s e  n o m i n a l  o r  s h o r t  t e r m  f u n d s  s i m p l y
c a n n o t  p r o d u c e  i n c o m e  net of e x p e n s e s .  B u t  t h e  d e f i n i t i o n  of
n o m i n a l  o r  s h o r t  t e r m  can o n l y  be e s t a b l i s h e d  u s i n g  a s l i d i n g  
s c a l e  t h a t  f a c t o r s  in a w i d e  r a n g e  of c o m p o n e n t s ,  i n c l u d i n g  (1) 
the s i z e  of the d e p o s i t ,  (2) the l e n g t h  of t i m e  the d e p o s i t  is 
v ’p e c t e d  to be h e l d ,  (3) the c o s t s  i n c u r r e d  b y  the l a w y e r  to
admin..ster the d e p o s i t ,  (4) the c h a r g e s  t h a t  the l a w y e r ' s
f i n a n c i a l  i n s t i t u t i o n  w i l l  i m pose, (5) t h e  c o s t s  t h a t  the c l i e n t  
w i l l  i n c u r  if i n c o m e  is g e n e r a t e d ,  (6) w h e t h e r  the c l i e n t  c a n  u s e  
N O W  a c c o u n t s ,  a n d  (7) the t y p e s  of i n v e s t m e n t  v e h i c l e s  a v a i l a b l e  
if the c l i e n t  c a n n o t  u s e  a N O W  a c c o u n t .

T w o  h u n d r e d  a n d  f i f t y  -v-llars is f a r  t o o  s m a l l  a p r i n c i p a l
a m o u n t  to p r o d u c e  i n c o m e  net of e x p e n s e s .  I n v e s t e d  in a N O W
a c c o u n t  ( a s s u m i n g  the c l i e n t ' s  f u n d s  are e l i g i b l e  for d e p o s i t  in 

a N O W  a c c o u n t )  at the s t a n d a r d  r a t e  of 5 V4 %/ a p r i n c i p a l  a m o u n t  
of $ 2 5 0  w i l l  p r o d u c e  m o n t h l y  g r o s s  i n c o m e  of $ 1 . 1 0 .

T h e r e  a r e  t h r e e  e l e m e n t s  of c o s t  t h a t  m u s t  be o f f s e t  by the
d e p o s i t ' s  g r o s s  i n c o m e  if the f u n d  is to be p r o d u c t i v e  f o r  the
c l i e n t :  The l a w y e r ' s  c o s t  to a d m i n i s t e r  the a c c o u n t :  the c h a r g e s
i m p o s e d  b y  the l a w y e r s '  f i n a n c i a l  i n s t i t u t i o n ;  a n d  the c o s t s  t h a t  
the c l i e n t  i t s e l f  w i l l  incur. I n d i v i d u a l l y ,  e a c h  of t h e s e  c o s t  
e l e m e n t s  far e x c e e d s  the g r o s s  i n c o m e  of $ 1 . 1 0 .

1. L a w y e r ' s  C o s t  of A d m i n i s t r a t i o n .  T h e  b e s t  e m p i r i c a l
r e s e a r c h  c u r r e n t l y  a v a i l a b l e  w i t h  r e s p e c t  to l a w  f i r m  c o s t s  w a s
d e v e l o p e d  in M a r y l a n d .  A n  i n f o r m a l  s t u d y  f o u n d  t h a t  it c o s t  l a w
f i r m s  at l e a s t  $50 to e s t a b l i s h  a s e p a r a t e  i n t e r a s t - o e a r i n g
a c c o u n t  f o r  a c l i e n t .  S u b s e q u e n t l y ,  " a w  J e r s e y  e s t i m a t e d  the
c o s t  at b e t w e e n  $ 7 0  a n d  $90. M a r y l a n d ,  u s i n g  the r e s u l t s  of its 
s t u d y  to e s t a b l i s h  a s a f e  h a r b o r  b e n c h m a r k ,  c o n s t r u c t e d  a '.able 
sh;. \ng h o w  m u c h  p r i n c i p a l  w a s  n e c e s s a r y  f o r  h o w  l o n g  in o r d e r  to 
e a r n  m o r e  t h a n  $50.

P r i n c i p a l
D e p o s i t

N u m b e r  of D a y s  R e q u i r e d  T o  

$ 5 0 . 0 0  o f  I n t e r e s t  at 
C o m p o u n d e d  D a i l y

5

G e n e r a t e

$ 500 654
335
1 6 9
69
34

1 , 0 0 0
2 , 0 0 0
5 , 0 0 0

1 0 , 0 0 0
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2 0 . 0 0 0  17
3 0 . 0 0 0  12

It c o s t s  a l a w y e r  at l e a s t  $ 5 0  b e c a u s e  of a w i d e  r a n g e  of 
c o s t s  t h a t  m u s t  be i n c u r r e d  to m a k e  a c l i e n t ' s  f u n d s  p r o d u c­
tiv e .  T h e s e  c o s t s  i n c l u d e :  (1) the t i m e  n e e d e d ,  p r e s u m a b l y  t h a t  
of the l a w y e r  a n d  c l i e n t ,  to d e t e r m i n e  w h e t h e r  i n v e s t m e n t  is 
w a r r a n t e d ,  (2) t h e  t i m e  n e c e s s a r y  to o b t a i n  t h e  c l i e n t ' s  s o c i a l  
s e c u r i t y  o r  tax i d e n t i f i c a t i o n  n u m b e r  a n d  o t h e r  r e l e v a n t  
i n f o r m a t i o n  r e q u i r e d  f o r  s u c h  i n v e s t m e n t s ,  (3) the ti m e  
n e c e s s a r y ,  p r o b a b l y  of s u p p o r t  s t a f f ,  to o p e n  a s e p a r a t e  a c c o u n t  
f o r  the c l i e n t  w h o s e  f u n d s  a r e  to be i n v e s t e d ,  (4) the c o s t  of 
i n t e r n a l  l a w  f i r m  b o o k k e e p i n g ,  o n  a p e r i o d i c  b a s i s ,  to a c c o u n t  
f o r  c l i e n t s '  e a r n i n g s ,  (5) the c o s t  o f  p r e p a r i n g  and f u r n i s h i n g  

I R S  F o r m  1 0 9 9 ,  a n d  (6) the t i m e  n e c e s s a r y  to c l o s e  the a c c o u n t ,  a 
t a s k  m o r e  c o m p l i c a t e d  t h a n  the s i m p l e  d r a w i n g  of a c h e c k  w h e n  
c l i e n t  f u n d s  a r e  k e p t  in an a g g r e g a t e d ,  i n t e r e s t - f r e e  a c c o u n t .

A n y  o n e  o f  t h e s e  c o s t s  w i l l  o b v i o u s l y  e x c e e d  the $ 1 . 1 0  
p r o d u c e d  b y  a $ 2 5 0  p r i n c i p a l .

2. B a n k  S e r v i c e  C o s t s  o r  C h a r g e s .  A  N a t i o n a l  I O L T A  
C l e a r i n g h o u s e  s u r v e y  s h o w e d  t h a t  m o s t  f i n a n c i a l  i n s t i t u t i o n s  
i m p o s e d  m o n t h l y  s e r v i c e  c h a r g e s  o n  N O W  a c c o u n t s  w h e n  the a v e r a g e  
d a i l y  b a l a n c e  f e l l  b e l o w  $ 1 , 0 0 0  to $ 1 , 5 0 0 .  E v e n  the s m a l l e s t  
m o n t h l y  s e r v i c e  c h a r g e  i m p o s e d  b y  a n y  of the f i n a n c i a l  
i n s t i t u t i o n s  s u r v e y e d  f a r  e x c e e d e d  the $ 1 . 1 0  th a t  a $ 2 5 0  
p r i n c i p a l  d e p o s i t  c o u l d  e a r n .  On t o p  of the m o n t h l y  f e e ,  
w h e n e v e r  the a c c o u n t  b a l a n c e  f e l l  b e l o w  the r e q u i r e d  a v e r a g e  
d a i l y  b a l a n c e ,  the f i n a n c i a l  i n s t i t u t i o n  i m p o s e d  an i n d i v i d u a l  
t r a n s a c t i o n  c h a r g e ,  g e n e r a l l y  b e t w e e n  25<f: a n d  50(J: p e r  item. L a s t  
b u t  n o t  l e a s t ,  o p e n i n g  a s e p a r a t e  a c c o u n t  f o r  an i n d i v i d u a l  
c l i e n t  p r o b a b l y  r e q u i r e s  p a y m e n t  f o r  c h e c k  p r i n t i n g .

3. C l i e n t  C o s t s .  L i k e  the l a w y e r ,  the c l i e n t  w i l l  a l s o  
i n c u r  b o o k k e e p i n g  a n d  a d m i n i s t r a t i v e  c o s t s .  W h i l e  p e r h a p s  of no 
c o n c e r n  to the i n d i v i d u a l  c l i e n t ,  s u c h  c o s t s  w i l l  be r e l e v a n t  to 
t h e  b u s i n e s s  c l i e n t .

A n y  f a i r  a s s e s s m e n t  of the t r u e  c o s t s  w i l l  q u i c k l y  c o n c l u d e  
t h a t  $ 2 5 0  c a n n o t  be m a d e  p r o d u c t i v e  f o r  a n y  c l i e n t .

M o r e  i m p o r t a n t l y ,  the s i z e  of the p r i n c i p a l  a m o u n t  is o n l y  
h a l f  the e q u a t i o n  n e c e s s a r y  to d e t e r m i n e  w h a t  a m o u n t  is 
a p p r o p r i a t e l y  i n v e s t e d  e i t h e r  in an I O L T A  a c c o u n t  o r  for the 
b e n e f i t  of the c l i e n t .  You c a n n o t  d e t e r m i n e  w h e t h e r  the c l i e n t ' s  
f u n d s  c a n  e a r n  i n c o m e  n e t  of e x p e n s e s  u n l e s s  t h e  e x p e c t e d  a m o u n t  
of t i m e  the f u n d s  w i l l  be h e l d  is f a c t o r e d  in. T h e  M a r y l a n d  
t a b l e  a c c o m p l i s h e s  t h a t  tas k .  E x a m i n a t i o n  of the t a b l e  s h o w s  
t h a t  w h a t  at f i r s t  g l a n c e  a p p e a r  to be v e r y  l a r g e  su m s  of m o n e y ,
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in r e a l i t y ,  d o  n o t  p r o d u c e  i n c o m e  w h e n  h e l d  for s h o r t  p e r i o d s  of 
time.

In a d d i t i o n  to the c o s t  f a c t o r s ,  it m u s t  be r e m e m b e r e d  t h a t  
N O W  a c c o u n t s  c a n n o t  be u t i l i z e d  by p r o f i t - m a k i n g  e n t i t i e s  o t h e r  
t h a n  s o l e  p r o p r i e t o r s .  Th u s,  m o n e y  f r o m  p a r t n e r s h i p s  or 
c o r p o r a t e  c l i e n t s  c a n n o t  be p l a c e d  in a N O W  a c c o u n t  (u nl es s the 
i n c o m e  g o e s  to an I O L T A  p r o g r a m ) . T h e r e  a re  i n v e s t m e n t  v e h i c l e s  
f o r  c o r p o r a t e  a n d  o t h e r  n o n - N O W  a c c o u n t  e l i g i b l e  funds.  H o w e v e r ,  
t h o s e  v e h i c l e s  are  e v e n  m o r e  c o s t l y  to u t i l i z e  t h a n  N O W  
a c c o u n t s .  T h e y  u s u a l l y  r e q u i r e  l a r g e  i n i t i a l  d e p o s i t s  and l i m i t  
the n u m b e r  of w i t h d r a w a l s  w h i c h  c a n  be m a d e  b y  c h e c k .  O n l y  w h e r e  
a l a w y e r  m u s t  h o l d  a l a r g e  s u m  of m o n e y  o n  a l o n g - t e r m  b a s i s  c a n  
s u c h  i n v e s t m e n t  v e h i c l e s  c a n  be u t i l i z e d .

S u b - a c c o u n t i n g ,  w h i l e  it m i g h t  r e d u c e  the o v e r a l l  c o s t s ,  
w i l l  not  e l i m i n a t e  them. Nor, at t h is  p o i n t ,  is s u b - a c c o u n t i n g  a 
r e a l i s t i c  o p t i o n .  Fi r s t ,  no f i n a n c i a l  i n s t i t u t i o n  in the c o u n t r y  
c u r r e n t l y  o f f e r s  s u b - a c c o u n t i n g  in a m a n n e r  u s e f u l  for a l a w y e r ' s  
t r u s t  a c c o u n t .  In A r i z o n a ,  w h e r e  t he  I O L T A  p r o g r a m  is m a n d a t o r y ,  
on e  of the s t a t e ' s  l a r g e r  b a n k s  o f f e r e d  to p r o v i d e  s u b - a c c o u n t i n g  
—  so long  as the t r u s t  a c c o u n t ' s  a v e r a g e  d a i l y  b a l a n c e  w a s  a t  
l e a s t  $5 m i l l i o n .  O t h e r  s u b - a c c o u n t i n g  o f f e r s  h a v e  b e e n  
s i m i l a r l y  h e d g e d .  S e c o n d l y ,  if th e l a w y e r  p e r f o r m s  the s u b ­
a c c o u n t i n g ,  the l a w y e r ' s  c o s t s  w i l l  be f ar m o r e  t h a n  the $5 0 
M a r y l a n d  s a f e  h a r b o r  b e n c h m a r k .  T h i r d ,  for n o n - N O W  a c c o u n t  
e l i g i b l e  f u n d s ,  d i s c u s s i o n  of s u b - a c c o u n t i n g  is i r r e l e v a n t .

Let m e  s u g g e s t  t h a t  w h a t  th e C o u r t  n e e d s  to do  is e s t a b l i s h  
g u i d e l i n e s  f o r  w h e n  a c l i e n t ' s  d e p o s i t  s h o u l d  be c o n s i d e r e d  
n o m i n a l  o r  s h o r t - t e r m .  T h o s e  g u i d e l i n e s  n e e d  to take i n t o  
a c c o u n t  th e c o s t  of p r o d u c i n g  i n c o m e  and  to c o m p a r e  the co st  of 
p r o d u c i n g  i n c o m e  w i t h  the p r i n c i p a l  a m o u n t  of the d e p o s i t  in
o r d e r  to d e t e r m i n e  w h e t h e r  the c l i e n t ' s  f u n d s  c a n  be i n v e s t e d  
p r o d u c t i v e l y .  E n c l o s e d  is a c o p y  of the C a l i f o r n i a  g u i d e l i n e s .  
T h e y  f u r n i s h  a g o o d  m o d e l .  In a d d i t i o n ,  s e v e r a l  r e c e n t l y  a d o p t e d  
I O L T A  p r o g r a m s  h a v e  i n c l u d e d  a d m i n i s t r a t i / e  p r o c e d u r e s  d e s i g n e d  
to p e r m i t  a c l i e n t  t o  r e c o v e r  the i n t e r e s t  g e n e r a t e d  by fu n d s  
t h a t  s h o u l d  p r o p e r l y  h a v e  b e e n  i n v e s t e d  f o r  the b e n e f i t  of the 
c l i e n t .  I e n c l o s e  a c o p y  of s u c h  a p r o c e d u r e ,  a b o u t  to be

a d o p t e d  by the W i s c o n s i n  S u p r e m e  C o u r t .

Th e  C l e a r i n g h o u s e  w o u l d  be h a p p y  to a s s i s t  yo u  in c o n v i n c i n g  
the C o u r t  t h a t  a $ 2 5 0  g u i d e l i n e  is u n w o r k a b l e  f r o m  b o t h  the 
s t a n d p o i n t  of an I O L T A  p r o g r a m  a nd  f r o m  t he  s t a n d p o i n t  of an
a t t o r n e y  i n v e s t i n g  m o n e y  fo r h is  c l i e n t s .  A n y  e q u a t i o n  u s e d  to 
d e t e r m i n e  a d o l l a r  f i g u r e  m u s t  f a c t o r  in b o t h  the l e n g t h  of time 
the f u nd s a r e  h e l d  an d  the c o s t  to a d m i n i s t e r  t h o s e  funds. A
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flat  d o l l a r  a m o u n t  fo r the p r i n c i p a l  i n v e s t e d  s i m p l y  w i l l  not 
work.

V e r y  t r u l y  y o u r s ,

P e t e r  M. S i e g e l

P M S :dm c 
e n c l o s u r e
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T h i s  w i l l  s e r v e  to c o n f i r m  o u r  r e c e n t  c o n v e r s a­
t i o n s  d u r i n g  w h i c h  I a t t e m p t e d  to a d v i s e  y o u  o f  d e c i s i o n s  
r e a c h e d  b y  the S u p r e m e  C o u r t  o f  A l a s k a  in r e g a r d  to v a r i o u s  
B a r  A s s o c i a t i o n  o r  3 a r  F o u n d a t i o n  p r o p o s a l s .  In r e c e n t  
w e e k s  t h e  S u p r e m e  C o u r t  o f A l a s k a  t o o k  t h e  f o l l o w i n g  a c t i o n :

1. The  C o M rt a g r e e d  to t he  a d o p t i o n  of  an I O L T A
r u l e  t h a t  w o u l d  h a v e  the f o l l o w i n g  f e a t u r e s :

(a) th e p r o g r a m  w o u l d  be  v o l u n t a r y ;

(b) o n l y  c l i e n t s '  f u n d s  in t h e  a m o u n t  of
$25 0 or  le ss  w o u l d  b e  d e p o s i t e d  in th e  a t t o r n e y ' s  I O L T A
a c c o u n t ;  an d

(c) e a r n i n g s  f r o m  s u c h  an a c c o u n t ,  ne t  of
a n y  s e r v i c e  c h a r g e s  or  fe es,  are  to be  r e m i t t e d  to the 
A l a s k a  B a r  F o u n d a t i o n  I n c . , o r  s u c h  o t h e r  IRS  a p p r o v e d  I O L " \  
fu nd  a p p r o v e d  b y  t h e  B o a r d  o f  G o v e r n o r s  o f  t h e  A l a s k a  B a r  
A s s o c i a t i o n .

(d) T h e  C o u r t  w a s  o f  t h e  f u r t h e r  v i e w  t h a t
the B o a r d  o f  G o v e r n o r s  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n  s h o u l d  
c o n s i d e r  an a m e n d m e n t  to D R  9 - 10 2 w h i c h  w o u l d  p r o v i d e  th at  
all f u n d s  of  a c l i e n t  in e x c e s s  o f  $250  be  d e p o s i t e d  in an 
i n t e r e s t  b e a r i n g  a c c o u n t  w i t h  t h e  n e t  e a r n i n g s  to  be  p a i d  to 
the c l i e n t .

(2) T h e  C o u r t  a g r e e d  t h a t  th e  B a r ' s  p r o p o s e d
a m e n d m e n t s  t o th e f ee a r b i t r a t i o n  R u l e  s h o u l d  be  c i r c u l a t e d  
to th e m e m b e r s  of  t h e  A l a s k a  B a r  A s s o c i a t i o n  f o r  t h e i r  c o m ­
m e n t s  w i t h  an a p p r o p r i a t e  1. ite r h i g h l i g h t i n g  t h e  p a r t i c u l a r  
p r o v i s i o n s  w h i c h  ar e l i k e l y  to b e  v i e w e d  as c o n t r o v e r s i a l .
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De ar  Ms. B e n n e t t :

As we d i s c u s s e d  t o d a y  o n  the p h o n e ,  I am s e n d i n g  y o u  a c o p y  
of  the I O L T A  b r i e f  c u r r e n t l y  b e f o r e  the S u p r e m e  Co ur t,  as 
w e l l  as the l a t e s t  " I O L T A  U P D A T E "  p u b l i s h e d  p e r i o d i c a l l y  by 
the N a t i o n a l  I O L T A  C l e a r i n g h o u s e  of the F l o r i d a  J u s t i c e  

I n s t i t u t e ,  Inc. in M i a m i ,  F l o r i d a .

I h o p e  th at y o u  w i l l  find th e s e  h e l p f u l  in a s s e s s i n g  the 
c u r r e n t  s t a t u s  of I OL TA,  not o n l y  in A l a s k a  b u t  t h r o u g h o u t  

the c o u n t r y .

If I c a n  be of f u r t h e r  a s s i s t a n c e  p l e a s e  do  no t h e s i t a t e  to 

c a l l  me .

S i n c e r e l y ,

S e t h  E a m e s  

S E / c b

cc: R o b e r t  K. H i c k e r s o n
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S u p r e m e  C o u r t
S t a t e  of A l a s k a

604 3 a r n e t t e  S t r e e t ,  R o o m  418
F a i r b a n k s ,  AK 99 7 0 1

ATTN: T h e  H o n o r a b l e  J a y  R a b i n o w i t z
C h i e f  J u s t i c e

RE: P e t i t i o n  to A m e n d  C a n o n  9 of the C o d e  of P r o f e s s i o n a l
R e s p o n s i b i l i t y  to P r o v i d e  for V o l u n t a r y  A t t o r n e y  
P a r t i c i p a t i o n  In a L a w y e r  A c c o u n t  P r o g r a m  to S u p p o r t  
L a w - R e l a t e d  P u b l i c  P r o j e c t s

Dea r C h i e f  J u s t i c e  R a b i n o w i t z :

T h e  p r o p o s a l  set f c r t h  in the a t t a c h e d  m e m o r a n d u m  p e t i t i o n  
is a t a n g i b l e  r e s u l t  of the c o n t i n u i n g  e f f o r t  by the A l a s k a  Ba r  
A s s o c i a t i o n  to p r o p o s e  i m p r o v e m e n t  in the l e g a l  s y s t e m  for the 
b e n e f i t  of the p u b l i c .  T h i s  p r o p o s a l  s p e c i f i c a l l y  a d d r e s s e s  the 
n e e d  for a d d i t i o n a l  f u n d i n g  s o u r c e s  for the d e l i v e r y  of l e g a l  
s e r v i c e s  to the e c o n o m i c a l l y  d i s a d v a n t a g e d  a n d  for o t h e r  
w o r t h w h i l e  l a w - r e l a t e d  p r o j e c t s .

T h i s  p e t i t i o n  is s u b m i t t e d  at the d i r e c t i o n  of the A l a s k a  
Bar A s s o c i a t i o n  to r e q u e s t  the S u p r e m e  C o u r t  o f  A l a s k a  to 
c o n s i d e r  a m e n d i n g  C a n o n  9 of the C o d e  of P r o f e s s i o n a l  
R e s p o n s i b i l i t y  to p r o v i d e  v o l u n t a r y  l a w y e r  p a r t i c i p a t i o n  in the 
l a w y e r  t r u s t  a c c o u n t  p r o g r a m  in the S t a t e  of A l a s k a .  T h e  
p u r p o s e  of the p r o g r a m  w o u l d  be to p r o v i d e  f u n d i n g ,  t h r o u g h  the 
A l a s k a  Bar F o u n d a t i o n ,  of p r o j e c t  d e s i g n  to:

(a) A s s i s t  in p r o v i d i n g  l e g a l  s e r v i c e s  to the e c o n o m i c a l l y  
d i s a d v a n t a g e d ;

(b) I m p r o v e  the a d m i n i s t r a t i o n  of j u s t i c e ;  an d
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(c) E n g a g e  in s u c n  o c h e r  p r o g r a m s  for the o e n e f i t  of the 
p u b l i c  as are s p e c i f i c a l l y  a p p r o v e d  by the S u p r e m e  
C o u r t  for the S t a t e  of A l a s k a .

Th p r o p o s a l  c o n t a i n e d  in the p e t i c i o n  pr s e n t s  a l e g a l l y  
an d  e t h i c a l l y  s o u n d  o p p o r c u n i t y  for the legal p r o f e s s i o n  to m a k e  
a c o n t r i b u t i o n  t o w a r d  a s o l u t i o n  to the m a n y  x a w - r e l a t e d  p u o l i c  
ne e d s ,  s p e c i f i c a l l y  l e g a l  s e r v i c e s  to the d i s a d v a n t a g e d ,  w h i c h  
h a v e  e v e r - i n c r e a s i n g  d e m a n d s  for f u n d i n g .

A c c o r d i n g l y ,  th e A l a s k a  Bar A s s o c i a t i o n  p e t i t i o n s  this c o u r t  
for a d o p t i o n  of the a m e n d m e n t s  to C a n o n  9 of the C o d e  of 
P r o f e s s i o n a l  R e s p o n s i b i l i t y  in o r d e r  to a u t h o r i z e  a t t o r n e y  
p a r t i c i p a t i o n  in the l a w y e r  tri’st a c o u n t  p r o g r a m .

R e s p e c t f u l l y  s u b m i t t e d ,

A L A S K A  3A R  A S S O C I A T I O N

H a r o l d  M. B r o w n  
P r e s i d e n t

A t t a c h m e n t

c~: J u s t i c e  A l l e n  T. C o m p t o n
J u s t i c e  W a r r e n  W. M a t t h e w s  
J u s t i c e  E d m o n d  W. B u r k e  
J u s t i c e  D a n i e l  A. M o o r e ,  Jr.

in
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I. I N T R O D U C T I O N

T he  A l a s k a  Bar A s s o c i a t i o n ,  p u r s u a n t  to m a n d a t e  of its B o a r d  

of G o v e r n o r s ,  s e e k s  the c r e a t i o n  of an I n t e r e s t  on L a w y e r  T r u s t  

A c c o u n t s  (I OLTA) Prog ra m.  U n d e r  the P r o g r a m ,  c l i e n t  funds w h i c h  

ar e n o m i n a l  in a m o u n t  or hel d fo r a s h o r t  p e r i o d  of time w o u l d  be 

p l a c e d  in a c o m m o n ,  pooled, i n t e r e s t - b e a r i n g  d e m a n d  ac count. The 

i n t e r e s t  e a r n e d  fro m this c o m m o n  a c c o u n t  w o u l d  be p a i d  d i r e c t l y  

to A l a s k a  Bar F o u n d a t i o n  w h i c h  w o u l d  d i s t r i b u t e  p r o c e e d s  to the 

n o n - p r o f i t  l eg al s e r v i c e s  p r o g r a m s  c u r r e n t l y  o p e r a t i n g  in A l a s k a  

in o r d e r  to f u r t h e r  the d e l i v e r y  of le gal  s e r v i c e s  to the p o o r  of 

A l a s k a .

T h e  o p e r a t i o n  of the I O L T A  P r o g r a m  is q u i t e  s i m p l e  and w o u l d  

not in any  wa y  c h a n g e  each l a w y e r ' s  e t h i c a l  o b l i g a t i o n  to s a f e­

g u a r d  an d s e g r e g a t e  the f u n d s  of a c l i e n t .  T h e  p r o g r a m  w o u l d  

a l l o w  m o n e y s  w h i c h  ar e i n d i v i d u a l l y  t o o  s m a l l  to p r o d u c e  i n c o m e  

fo r  the  c l i e n t  to be a l l o c a t e d  a n d  u s e d  in s u c h  a w ay  that t he  

p u b l i c  p u r p o s e  of p r o v i d i n g  l e g a l  s e r v i e s  to i n d i g e n t s  w o u l d  be 

s e r v e d .

P r e s e n t l y ,  l a w y e r s  and l a w  f i r m s  ar e r e q u i r e d  to m a i n t a i n  

c l i e n t  f u n d s  in s e p a r a t e  i d e n t i f i a b l e  a c c o u n t s .  T h i s  has a l w a y s  

b e e n  th e m a n d a t e  of D i s c i p l i n a r y  Ru le  9 - 1 0 2  of the A l a s k a  C o d e  of 

P r o f e s s i o n a l  R e s p o n s i b i l i t y .  D R  9 - 1 0 2  a l l o w s  l a w y e r s  to i n v e s t  

in i n d i v i d u a l  a c c o u n t s  the s i z a b l e  s u m s  of i n d i v i d u a l  c l i e n t s  

w h i c h  a re c a p a b l e  of g e n e r a t i n g  e n o u g h  i n t e r e s t  to c o v e r  costs of
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the a c c o u n t  an d to be of d i r e c t  b e n e f i t  to the c i i e n t  or o t h e r  

b e n e f i c i a r y .  H o w e v e r ,  the v a s t  m a j o r i t y  'if trust funds are s c

s m a l l  in a m o u n t  or ar e held f o r  suc h a s h o t t  p e r i o d  of time t h a t

the cost  of a d m i n i s t e r i n g  the i n d i v i d u a l  a c c o u n t s  or of h a v i n g  

the i n t e r e s t  c o m p u t e d  and a l l o c a t e d  to i n d i v i d u a l  c l i e n t s  d o e s  

not e x c e e d  the p o t e n t i a l  e a r n i n g s .  T h e s e  k i n d s  of funds a r e  

t h e r e f o r e  u s u a l l y  p o o le d in n o n - i n t e r e s t - b e a r i n g  c h e c k i n g  a c ­

c o u n t s  for e a s y  w i t h d r a w a l  and b o o k k e e p i n g  p r o c e d u r e s .

T h e s e  fu nds , ho we ve r,  ar e  no t acu. illy n o n - i n t e r e s t - b e a r i n g  

b e c a u s e  the mor.ev d o e s  earn i n t e r e s t  w h i c h  at the p r e s e n t  t i m e  

i n u r e s  o n l y  to the b e n e f i t  of t h e  f i n a n c i a l  i n s t i t u t i o n s  in w h i c h  

th ey  are  d e p o s i t e d .  U n de r t h e  I O L T A  P r o g r a m ,  l a w y e r s  w o ul d be 

a b l e  to c o n v e r t  th*3"- a c c o un ts , t h r o u g h  a v e r y  s i m p l e  p r o c e d u r e ,  

to an i n - e r e s t - b e a r i n g  d e m a n d  a c c o u n t  c a l l e d  a N e g o t i a b l e  O r d e r  

of W i t h d r a w a l  (NOW) account. T h e  i n c o m e  e a r n e d  from this c o m m o n  

a c c o u n t  w o u l d  in ur e to the b e n e f i t  of l o w - i n c o m e  p e o p l e  w h o  n e e d  

le g a l  s e r v i c e s  t h e y  cannot n o w  a f f o r d .  T h e  p r o g r a m  e n v i s i o n s

t h a t  all i n t e r e s t  f r o m  the a c c o u n t s  w i l l  be d i s t r i b u t e d  on a n

e q u i t a b l e  b a s i s  to the legal s e r v i c e s  p r o g r a m s  n ow  o p e r a t i n g  in

A l a s k a .

T h e  I O L T A  P r o g r a m  does n o t  in a n y  w a y  c h a n c e  th e c a p a b i l i t y  

or the r e s p o n s i b i l i t y  of l a w y e r s  to s e p a r a t e  tho se  clie nts ' f u n d s  

w h i c h  ar e l a r g e  e n o u g h  or w h i c h  w i l l  be h e l d  f o r  a long e n o u g h

p e r i o d  of t i m e  to p r o d u c e  s u f f i c i e n t  i n t e r e s t  to c r e d i t  to t h e

i n d i v i d u a l  c l i e n t .  Thus, t h e  l a w y e r ' s  t r a d i t i o n a l  f i d u c i a r y
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o b l i g a t i o n  u n d e r  a g e n c y  law to s a f e g u a r d  fu n ds  for the b e n e f i t  of 

the c l i e n t  w o u l d  re m a i n  u n c h a n g e d .  O n l y  I O L T A  funds (funds the 

i n t e r e s t  on w h i c h  is by d e f i n i t i o n  not c a p a b l e  of i n d i v i d u a l  

i n v e s t m e n t  or a l l o c a t i o n )  w o u l d  be a f f e c t e d  by the program.

T h e  P e t i t i o n  to e s t a b l i s h  an I O L T A  p r o g r a m  r e f l e c t s  the 

A l a s k a  Bar A s s o c i a t i o n ' s  c o n t i n u i n g  c o m m i t m e n t  to the d e v e l o p m e n t  

an d s u p p o r t  of a c t i v i t i e s  to i m p r o v e  the legal sy stem. T h i s  

p u r s u i t  is f u l l y  c o n s i s t e n t  w i t h  a l a w y e r ' s  e t h i c a l  o b l i g a t i o n  

u n d e r  C a n o n s  2 and 8 of the A l a s k a  C o d e  of P r o f e s s i o n a l  R e s p o n s i­

b i l i t y  to d e v e l o p  m e t h o d s  of m a k i n g  l e g a l  s e r v i c e s  m o r e  f u l l y  

a v a i l a b l e  by p r o v i d i n g  f i n a n c i a l  a s s i s t a n c e  to l e ga l s e r v i c e s  

p r o g r a m s  w h i c h  a r e  p r e s e n t l y  i n a d e q u a t e l y  f u n d e d  to cope w i t h  the 

v e r y  g r e a t  need for legal s e r v i c e s  of i n d i g e n t  A l a s k a  c i t i z e n s .

T h e  I O L T A  P r o g r a m  now b e f o r e  the A l a s k a  S u p r e m e  C o u r t  is not 

a n e w  c o n c e p t .  T h e  legal and p r a c t i c a l  e x p e r i e n c e  of the s e v e r a l  

s t a t e s  in w h i c h  s i m i l a  I O L T A  p r o g r a m s  h a v e  b e e n  o p e r a t i n g  can be 

of v a l u e  to this C o u r t  in c o n s i d e r i n g  the p r o g r a m .  C e r u a i n  l e ga l 

o p i n i o n s  by the I n t e r n a l  R e v e n u e  S e r v i c e  and the F e d e r a l  R e s e r v e  

B o a r d  w h i c h  h a v e  b e e n  p r o m u l g a t e d  a n d  e s t a b l i s h e d  in o t h e r  s t a t e s  

c a n  by a n a l o g y  be d i r e c t l y  a p p l i e d  to A l a s k a ' s  p r o p o s e d  p r o g r a m .  

S e t  f o r t h  b e l o w  ar e d e t a i l s  a b o u t  t h e s e  l e g a l  o p i n i o n s  and the 

o t h e r  p r a c t i c a l  a n d  le gal c o n s i d e r a t i o n s  -'hich h a v e  led to the 

P e t i t i o n  n o w  b e f o r e  the C o ur t.



1 1 . T H E  I N T E R E S T  O N  L A W  Y E ?  T R U S T  ACCCU.-.’TS P R O G  P A M

A. H i s t o r y  of I O L T A

T h e  c o n c e p t  of u s i n g  the i n t e r e s t  on p o o l e d  a c c o u n t s  h as  

b e e n  in e x i s t e n c e  for o v e r  t w e n t y  y e a r s  in o t h e r  c o u n t r i e s .  

B r i t i s h  C o m m o n w e a l t h  n a t i o n s  fi rst d e v e l o p e d  the c o n c e p t  becaus"' 

t h e i r  b a n k i n g  i n s t i t u t i o n s  ha d long a l l o w e d  i n t e r e s t - b e a r i n g  

d e m a n d  a c c o u n t s .  E t h i c a l  r u l e s  in t h o s e  c o u n t r i e s  di d not p r o­

h i b i t  l a w y e r s  f r o m  r e c e i v i n g  the i n t e r e s t  on t h o s e  a c c o u n t s  and 

it wa s r e l a t i v e l y  s i m p l e  as w e l l  as l o g i c a l  to p r o p o s e  that the 

i n t e r e s t  i nc om e  be t r a n s f e r r e d  from  a l a w y e r  w h o  had no c l a i m  of 

r i g h t  to the f u n d s  to the b e n e f i t  of a p a r t i c u l a r  p u b l i c  p u r p o s e .

In the 1 9 7 0 ’s, the U n i t e d  S t a t e s  b a n k i n g  laws w e r e  c h a n g e d  

to a l l o w  i n t e r e s t - b e a r i n g  c h e c k i n g  a c c o u n t s .  It thus b e c a m e  

p o s s i b l e  to a d o p t  the a p p r o a c h  to t r u s t  fun d i n t e r e s t  w h i c h  ha d  

b e e n  d e v e l o p e d  in the C o m m o n w e a l t h  c o u n t  ;ies to o ur  na ti on . T he  

F l o r i d a  Bar u n d e r t o o k  the p i o n e e r i n g  e f f o r t  in 1976. A f t e r  five 

y e a r s  of s t u dy ,  n e g o t i a t i o n s  w i t h  the I n t e r n a l  R e v e n u e  S e r v i c e ,  

and a d a p t a t i o n  of the p r o g r a m  to c o n f o r m  w i t h  f e d e r a l  and s t a t e  

laws, t he  F l o r i d a  S u p r e m e  C o u r t  i s s u e d  an o p i n i o n  e s t a b l i s h i n g  

the f i r s t  I O L T A  p r o g r a m  in the U n i t e d  S t a t e s .  T h e i r  opini >r, in 

re I n t e r e s t  on T r u s t  A c c o u n t s , is r e p o r t e d  at 402 S o . 2d 389 (Fla.

1981). See a l s o  E n g l a n d  & C a r l i s l e ,  "H i s t o r y  of I n t e r e s t  cn 

T r u s t  A c c o u n t s  P r o g r a m ," 56 Fla. B.J. 101 (Feb. 1982).

In F l o r i d a ,  p a r t i c i p a t i o n  by l a w y e r s  or law firms is v o l u n­

tary. H o w e v e r ,  o n c e  a l a w y e r  or a fir m d e c i d e s  to p a r t i c i p a t e ,
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al l I OL T A  fu nd s  h e l d  cy tne l a w y e r s  m u s t  ce i n v e s t e d  in p o o l e d  

i n t e r e s t - o e a r i  ng a c c o u n t s ,  the in co me  from w h i c h  is p a y a b l e  to 

the F l o r i d a  3a r F o u n d a t i o n .

T h i s  i n i t i a t i v e  of the F l o r i d a  B ar  and the F l o r i d a  S u p r e m e  

C o u r t  r e c e i v e d  a g r e a t  d e a l  of n a t i o n a l  a t t e n t i o n .  W h e n  the 

f e d e r a l  b u d g e t  f or  Le g al  S e r v i c e s  was r e d u c e d  by 25% in 1982, 

m a n y  s t a t e  bar a s s o c i a t i o n s  b e g a n  to e x a m i n e  the I O LT A c o n c e p t  as 

a m e a n s  of r e s p o n d i n g  to the r e s u l t i n g  d e m a n d  that the legal 

p r o f e s s i o n  d i r e c t l y  a s s u m e  g r e a t e r  r e s p o n s i b i l i t y  for p r o v i d i n g  

a c c e s s  to the j u s t i c e  s y s t e m  fo r the poor.

As a r e s u l t ,  s ix  o t h e r  s t a t e s  a d o p t e d  I O L T A  p r o g r a m s  in 

s h o r t  or der . T h e  S t a t e s  of I d a h o  (slip o p i n i o n ,  M a y  27, 1982);

C o l o r a d o  (sli p o p i n i o n ,  N o v e m b e r  1 , 1982); M a r y l a n d  (M d . Ann.

Cod. art. 10, 34 4);  and N e w  H a m p s h i r e  (In re N e w  H a m p s h i r e  Ba r

A s s 1n , 453 A . 2d 1258 (198 2) ),  a d o p t e d  v o l u n t a r y  p r o g r a m s .  Th e

S t a t e s  of C a l i f o r n i a  (Cal. Bus. a '’rof. Cod e,  §§6210-6228) an d 

M i n n e s o t a  ( In re M i n n e s o t a  B ar  A s s ' n , No. A-8 ( D e c e m b e r  27,

1982)) a d o p t e d  m a n d a t o r y  I O L T A  p r o g r a m s .  In the r e c e n t  past, the 

S u p r e m e  C o u r t s  of the S t a t e s  of I l l i n o is , V i r g i n i a  and O r e g o n  

h a v e  a d o p t e d  v o l u n t a r y  p r o g r a m s .

A l l  the I O L T A  p r o g r a m s  r e q u i r e  tha t i n t e r e s t  e a r n e d  on I O L T A  

f u n d s  be d i v e r t e d  for p u b l i c  p u r p o s e s ,  w i t h  the c h i e f  p u r p o s e  

b e i n g  the p r o v i s i o n  of l e gal  s e r v i c e s  to the p o o r  in c i v i l  

m a t t e r s .
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B. S i m p . i c i t y  cf O p e r a t i o n  - T h e  L a w y e r s  P e r s p e c t i v e

The p r o p o s a l  b e f o r e  the A l a s k a  S u p r e m e  C o u r t  is d e s i g n e d  for 

s i m p l i c i t y .  T h e r e  w i l l  be no n ew  r e c o r d  k e e p i n g  or e t h e r  a d m i n­

i s t r a t i v e  b u r d e n s  on the la w y e r  or law firm. I O L T A  w o u l d  r e q u i r e  

o n l y  that a law firm or l a w y e r ' s  n o n - i n t e r e s t - b e a r i n g  c h e c k i n g  

a c c o u n t  be c o n v e r t e d  to a N O W  a c c o u n t .  The o n l y  thin g a l a w y e r  

or law firm m u s t  d o  is file n e w  s i g n a t u r e  c a r d s  for e x i s t i n g  

t r u s t  a c c o u n t s  an d s e n d  a l e t t e r  to the d e p o s i t o r y  i n s t i t u t i o n  

a u t h o r i z i n g  the d i r e c t  p a y m e n t  of the i n t e r e s t  e a r n e d  on the 

a c c o u n t  to the A l a s k a  Ba r  F o u n d a t i o n .  L e d g e r  c a rds , c h e c k s  and 

o t h e r  a c c o u n t i n g  r e c o r d s  for e x i s t i n g  tru st  a c c o u n t s  w o u l d  not be 

c h a n g e d .  A ll  the i n t e r e s t  a c c o u n t i n g ,  r e p o r t i n g  a n d  t r a n s m i t t a l  

of funds  w o u l d  be d o n e  by the f i n a n c i a l  i n s t i t u t i o n  w h i c h  w o u l d  

r e c e i v e  a r e a s o n a b l e  s e r v i c e  c h a r g e  for its s e r v i c e s .

C. C o n t r o l  3y the C l i e n t  - The A s s i g n m e n t  of I n t e r e s t  
Poet ri ne

In the I O L T A  p r o g r a m  w h i c h  wa s o r i g i n a l l y  a d o p t e d  by the 

F l o r d i a  S u p r e m e  C o u r t  in 1978, and w h i c h  w as  e n d o r s e d  by the 

N a t i o n a l  C o u n c i l  of C h i e f  J u s t i c e s ,  e a c h  c l i e n t  w o u l d  have  been  

p e r m i t t e d  to d e c i d e  w h e t h e r  or not h i s / h e r  f u n d s  w o u l d  be p l a c e d  

in a p o o l e d  i n t e r e s t - b e  .ring a c c o u n t  to s u p p o r t  p u b l i c  p u r p o s e s .  

In re I n t e r e s t  on T r u s t  A c c o u n t s , 356 S o . 2d 799 (Fla., 1978). 

T h a t  p r o p o s a l  i m m e d i a t e l y  ran i n t o  d i f f i c u l t i e s  w i t h  the I n t e r n a l  

R e v e n u e  S e r v i c e .  T h e  IRS, r e l y i n g  on the a s s i g n m e n t  of i n t e r e s t



d o c t r i n e  first a r t i c u l a t e d  in L u c a s  v. E a r l , 281 U.S. Ill (1 930), 

ruled  that any  e x e r c i s e  of d i s c r e t i o n  by the c l i e n t  w o u l d  r e q u i r e  

that the i n t e r e s t  e a r n e d  by t r e a t e d  as in c o m e  to the c l i en t.  

Tha t r ul i n g  t h r e a t e n e d  to e f f e c t i v e l y  t e r m i n a t e  the I O LT A p r o g r a m  

b e c a u s e  its b a s i c  p r e m i s e  is that the p r o g r a m  o n l y  i n v o l v e s  funds 

w h i c h  are too s m a l l  to e a r n  i n t e r e s t  w h i c h  can as a p r a c t i c a l  

m a t t e r  be a l l o c a t e d  to i n d i v i d u a l  c l i e n t s .  T h u s ,  by d e f i n i t i o n ,  

I O L T A  m a k e s  it i m p o s s i b l e  to i d e n t i f y  in co me  w h i c h  can be r e p o r t­

ed for tax p u r p o s e s .

In o r d e v  to d e a l  w i t h  this IRS r u l i n g ,  the F l o r i d a  I O L T A  

p r o g r a m ,  and all t h o s e  s u b s e q u e n t l y  a d o p t e d ,  e l i m i n a t e s  any  e l e­

m e n t  of c l i e n t - c o n t r o l  o v e r  the p l a c e m e n t  of i n t e r e s t  e a r n e d  on 

p a r t i c i p a t i n g  t r u s t  a c c o u n t s .  In re I n t e r e s t  on T r u s t  A c c o u n t s , 

402 So. 2d 389 Fla. 19 81); see, M i d d l e b r o o k s , " T h e  I n t e r e s t  on 

T r u s t  A c c o u n t s  P r o g r a m :  M e c h a n i c s  of Its O p e r a t i o n , "  56 F l a .

B.j. 115 (Feb. 19 82). T h i s  r e q u i r e m e n t  d o e s  not d e p r i v e  c l i e n t s  

of in c o m e  tu '=*y o t h e r w i s e  w o u l d  be e n t i t l e d  to r e c e i v e  s i n c e  I O L T A  

by d e f i n i t i o n  c o n c e r n s  o n l y  m o n i e s  w h i c h  c a n n o t  e a r n  i n t e r e s t  for 

the c l i e n t  b e c a u s e  the a m o u n t s  e a r n e d  are too s m a l l  to p e r m i t  

i n d i v i d u a l  a l l o c a t i o n .  T h e  IRS ha s  a p p r o v e d  this a p p r o a c h .

Of c o u r s e ,  c l i e n t s  w o u l d  in the o r d i n a r y  c o u r s e  of d e a l i n g  

w i t h  ti.eir la w y e r ,  c o n t i n u e  to be a d v i s e d  of h o w  t r u s t  f u n d s  w i l l  

be h a n d l e d  w i t h  e m p h a s i s ,  w h e r e  p r a c t i c a l ,  u p o n  m e t h o d s  of 

i n v e n t i n g  t h e i r  net i n t e r e s t  for t h e i r  b e n e f i t .  A s s t a t e d  a b ov e,  

IO L T A  d o e s  not in any w a y  i n t e r f e r e  w i t h  this a n a l y s i s  on an 

i n d i v i d u a l  basis.
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D. D e p o s i t  in P o o l e d  A c c o u n t s -  T h e  L a w y e r s  G o o d  F a it h 

J u d g m e n  t

T h e  p r o p o s a l  b e f o r e  thi s C o u r t  m a i n t a i n s  the d i s c r e t i o n  for 

d e t e r m i n i n g  w h e t h e r  or not c l i e n t  fu n ds  are n o m i n a l  sn a m o u n t  or 

to h3 h e l d  for a s h o r t  p e r i o d  of tim e in the g o o d  f a it h j u d g m e n t  

of the la w y e r.  T h i s  is a c o n t i n u a t i o n  of e x i s t i n g  p r a c t i c e s  

w h i c h  p e r m i t  th e l a w y e r  to d e t e r m i n e  w h e t h e r  to p l a c e  c l i e n t  

f u nd s in n o n - i n t e r e s t - b e a r i n g  t r us t a c c o u n t s  or to in v e s t  them  at 

i n t e r e s t  for the cl ie n t .  T h i s  p r o p o s e d  s t a n d a r d  wa s a r t i c u l a t e d  

by the M i n n e s o t a  S u p r e m e  C o u r t  in its o p i n i o n  a p p r o v i n g  a m a n d a­

t o r y  p r o g r a m :

We t h e r e f o r e  c h o o s e  to f o l l o w  the a p p r o a c h  of 

the F l o r i d a  S u p r e m e  C o u r t  w h i c h  c o n c l u d e d  
th a t  the d e t e r m i n a t i o n  of w h e t h e r  or not a 
c l i e n t ’s f u n d s  a re  ' n o m i n a l  in am ou nt'  or 'to 
be h e l d  f or a s h o r t  p e r i o d  of time' s h o u l d  
rest e x c l u s i v e l y  in the s o u n d  j u d g m e n t  of 
e a c h  a t t o r n e y  o r  law firm, a nd  tha t n o c h a r g e  

of e t h i c a l  i m p r o p r i e t y  or o t h e r  b r e a c h  of 
p r o f e s s i o n a l  c o n d u c t  s h o u l d  a t t e n d  an a t t o r­

n e y ' s  g o o d  fa i t h  e x e r c i s e  of j u d g m e n t  in that 
reg a r d .  See, M a t t e r  of I n t e r e s t  on T r u s t  
A c c o u n t s , 40 2 S o . 2d at 394 (Fla. 1981). We 
l i k e w i s e  e m p h a s i z e . . . th at  the test m u s t  be
the g o o d  f a i t h  j u d g m e n t  m a d e  by an a t t o r n e y  
at the t i m e  the fu n d s  a r e  r e c e i v e d  and d e­
p o s i t e d ,  a n d  no t  as -a r e s u l t  of h i n d s i g h t .
In re M i n n e s o t a  B a r  A s s ' n , No. A-8 (sli p 
o p i n i o n  at 6)."

In so c o n c l u d i n g ,  the M i n n e s o t a  co u r t  r e j e c t e d ,  as d o e s  our 

p r o p o s a l ,  the p r o v i s i o n  of the M a r y l a n d  I O L T A  l e g i s l a t i o n  w h i c h

e s t a b l i s h e s  S 5 0 . 0 0  as the b e n c h  ma r k,  s e p a r a t i n g  tr ust  funds

w h i c h  m u s t  be t r e a t e d  as I O L T A  fu nds, w h i l e  l e a v i n g  the t r e a t m e n t
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of fu nds  that can be e x p e c t e d  to g e n e r a t e  m o r e  than S 5 0 . 0 0  in 

i n t e r e s t  to be s o u n d  j u d g m e n t  of the a t t o r n e y .  The M i n n e s o t a  

S u p r e m e  C o u r t  i n s t e a d  a r t i c u l a t e d  t h re e g e n e r a l  c r i t e r i a  to be 

a p p l i e d  by the l a w y e r  in e x e r c i s i n g  d i s c r e t i o n  in the t r e a t m e n t  

of i n t e r e s t  on t r u s t  a c c o u n t s :  (a) T h e  p o t e n t i a l  e a r n i n g s ;  (b)

th' c o s t  of e s t a b l i s h i n g  and a d m i n i s t e r i n g  the a c c o u n t ,  i n c l u d i n g  

the c o s t  of the a t t o r n e y ' s  s e r v i c e s ;  and (c) the c a p a b i l i t y  of 

f i n a n c i a l  i n s t i t u t i o n s  to c a l c u l a t e  and a l l o c a t e  i n t e r e s t  to 

i n d i v i d u a l  c l i e n t s .  We b e l i e v e  a s i m i l a r  a p p r o a c h  p r e f e r a b l e  to 

the us e  of any s p e c i f i c ,  n e c e s s a r i l y  a r b i t r a r y  sum, and the Cod e 

p r o v i s i o n  we s u b m i t  for a d o p t i o n  s o  s p e c i f i e s  t h o s e  s t a n d a r d s .

E. I O L T A  a nd  the L a w y e r s  E t h i c a l  O b l i g a t i o n  - T he  A B A  
O p  i ni on

As n o t e d  e a r l i e r ,  the p r o p o s e d  a m e n d m e n t  to DR 9 - 1 0 2  d o e s  

not in any w a y  c h a n g e  the e t h i c a l  o b l i g a t i o n  of a l a w y e r  to s a f e­

g u a r d  c l i e n t  f u n d s  a n d  p r o p e r t y .  The o n l y  c h a n g e  is that  I O L T A  

f u nd s w h i c h  a re  not c a p a b l e  of b e i n g  i n v e s t e d  at i n t e r e s t  for 

c l i e n t s  w o u l d  be i n v e s t e d  at i n t e r e s t  for p u b l i c  p u r p o s e s .

Tn e  A m e r i c a n  B a r  A s s o c i a t i o n ' s  S t a n d i n g  C o m m i t t e e  on E t h i c s  

a nd  P r o f e s s i o n a l  R e s p o n s i b i l i t y  r e c e n t l y  a d d r e s s e d  s e v e r a l  is su es  

r e l a t i n g  to I O L T A  p r o g r a m s  in F o r m a l  O p i n i o n  348 ( J ul y 23, 1982). 

T h a t  o p i n i o n  c o n c l u d e d  that: (a) L a w y e r s  m a y  p l a c e  c l i e n t  fund s

in i n t e r e s t - b e a r i n g  a c c o u n t s ;  (b) l a w y e r s  m a y  not re t a i n  any p a r t  

of the in t e r e s t ;  (c) w h e r e  i n t e r e s t  c a n  be e a r n e d  f or  the c l i e n t
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th e L aw ye r  s h o u l d  c o n s u l t  the c l i e n t  a nd f o l l o w  the c l i e n t ' s  

i n s t r u c t i o n s  as to i n v e s t i n g ;  and (d) l a w y e r s  n a y  p a r t i c i p a t e  in 

prograirs in w h i c h  c l i e n t  I O L T A  fund s (the i n t e r e s t  on w h i c h  c a n­

not be a l l o c a t e d  to i n d i v i d u a l  c l i en ts ) are i n v e s t e d  at i n t e r e s t  

to s u p p o r t  l a w - r e l a t e d  p u b l i c  p u r po se s.

W h i l e  DR 9 - 1 0 2  d o e s  net c r e a t e  a s p e c i f i c  o b l i g a t i o n  to 

i n v e s t  c l i e n t  f u n d s  w h i c h  are c a p a b l e  of p r o d u c i n g  i n t e r e s t  in 

a m o u n t s  l ar ge  e n o u g h  to be a l l o c a t e d  to the c l i e n t ,  b a s i c  p r i n­

c i p l e s  of a y e n c y  law r e q u i r e  that the l a w y e r  as f i d u c i a r y  for the

c l i e n t  so in v e s t  c l i e n t  funds s i n c e  f a i l u r e  to do  so w o u l d  p l a c e

the l a w y e r  at r is k  of b e i n g  found  g u i l t y  of g r o s s  n e g l i g e n c e .

See, 2 A. S c o t t ,  T he  Law of T r u s t s , 180.3, 181 at 1457, 1463 (3d

Ed. 1967 & Supp. 1981).

T h e  C o d e  p r o v i s i o n  p r o p o s e d  b y  t h e  A l a s k a  B a r  A s s o c i a t i o n  

m e e t s  t h e  t e s t s  of  t h e  A B A  o p i n i o n  in t h a t  it d o e s  n o t  c h a n g e  t h e  

l a w y e r ' s  e t h i c a l  a n d  l e g a l  o b l i g a t i o n s  t o  i n v e s t  c l i e n t  f u n d s  a t  

i n t e r e s t  f o r  t h e  c l i e n t  -where p r a c t i c a b l e .

F. T h e  I O L T A  P r o g r a m  D o e s  N o t  D e p r i v e  C l i e n t s  o f  I n c o m e  

T h e  b a s i c  p r e m i s e  u n d e r l y i n g  t h e  I O L T A  p r o g r a m  is t h a t  

l a w y e r ' s  p o o l e d  t r u s t  a c c o u n t s  a r e  m a d e  u p  o f  m u l t i p l e  d e p o s i t s  

w h i c h  a r e  s o  s m a l l  i n a m o u n t  o r  h e l d  f o r  s o  s h o r t  a p e r i o d  o f  

t i m e  t h a t  it is n o t  p r a c t i c a b l e  t o  a l l o c a t e  e a r n i n g s  t h e r e o n  t o  

i n d i v i d u a l  c l i e n t s .  I n d e e d ,  t h e  t r u s t  a c c o u n t s  b e c o m e  c a p a b l e  o f  

e a r n i n g  s i g n i f i c a n t  i n t e r e s t  s o l e l y  b e c a u s e  o f  t h e  p o o l i n g  o f
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n u m e r o u s  d e p o s i t s  w h i c h  w o u l d  o t h e r w i s e  i n d i v i d u a l l y  p r o d u c e  

i n t e r e s t  in i n s i g n i f i c a n t  a m o u n t s .

O n c e  t h i s p r e m i s e  is u n d e r s t o o d ,  the c o n c l u s i o n  is i n e s c a p a­

ble that the c l i e n t  has no c o g n i z a b l e  i n t e r e s t  in the e a r n i n g s  

w h i c h  m a y  be g e n e r a t e d  on the t o t a l  fu n ds  in the p o o l e d  tru st  

d e p o s i t s .  And, s i n c e  t h er e is no c l i e n u  i n t e r e s t  in the e a r n­

ings, it f o l l o w s  t h a t  the c l i e n t  is not b e i n g  d e p r i v e d  of any 

in come. M o r e o v e r ,  u n d e r  t r a d i t i o n a l  trust  a c c o u n t i n g  p r i n c i p l e s ,  

the t r u s t e e  c a n n o t  be r e q u i r e d  to b e a r  the e x p e n s e s  of the a d m i n­

i s t r a t i o n  of a trust. Th e tr us t e e ,  t h e r e f o r e ,  has the ri ght  to 

r e i m b u r s e m e n t  for t h e  c o s t s  of a d m i n i s t e r i n g  the trust. C o n s e­

q u e n t l y ,  the c l i e n t  o w n e r  of s u ch  s m a l l  f u nd s has w h a t  a m o u n t s  to 

a n e g a t i v e  e x p e c t a t i o n  of income. Thus, th e re  is no p r i v a t e  

p r o p e r t y  r i g h t  tha t is lost u n d e r  the IO L T A  p r o p o s a l .

T h e  d e c i s i o n  of the U n i t e d  S t a t e s  S u p r e m e  C o u r t  in W e b b 1s 

F a b u l o u s  P h a r m a c i e s ,  Inc. v. B e c k w i t h , 449 U.S. 155? 1010 S.C t.

446; 66 L.Ed.2.d 358 ( 1980) is not i n c o n s i s t e n t .  T h a t  d e c i s i o n

w a s  l i m i t e d  to the n a r r o w  c i r c u m s t a n c e s  p r e s e n t e d  and the r a t i o n­

ale is not a p p l i c a b l e  to the I O L T A  c o nc e p t .

B e c k w i  th i n v o l v e d  a s i n g l e  d e p o s i t  i n t o  an i n t e r p l e a d e r  fund 

of $ 1 , 8 1 2 , 1 4 5 . 7 7  for  a p p r o x i m a t e l y  one y e a r .  U n d e r  no set of 

c i r c u m s t a n c e s  c o u l d  s u c h  a d e p o s i t  be c o n s i d e r e d  to be e i t h e r  

n o m i n a l  or s h o r t  term. Indeed, the fund e a r n e d  i n t e r e s t  d u r i n g  

th e d e p o s i t  p e r i o d  of o v e r  $ 1 0 0 , 0 0 0 .  U n d e r  the p r o v i s i o n s  of 

b o t h  e x i s t i n g  DR 9 - 1 0 2  and this p r o p o s e d  r e v i s i o n ,  a c l i e n t  fund
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of th is  m a g n i t u d e  w o u l d  nave to be d e p o s i t e d  at i n t e r e s t  for tne 

client.

T h e  B e c k w i  th c a s e  i n vo l v e d  o t h e r  i m p o r t a n t  d i s t i n c t i o n s .

The funds w e r e r e q u i r e d  to be p l a c e d  in an i n t e r p l e a d e r  fund in

o r d e r  for a p a r t y  to a v a i l  itself of s t a t u t o r y  p r o t e c t i o n s .  This 

is not the ca se  w i t h  IOL TA  pr o g r a m s .  No one is c o m p e l l e d  to 

u t i l i z e  a l a w y e r ' s  tr u s t  acco un t.  T r u s t  a c c o u n t s  are e s t a b l i s h e d

for the c o n v e n i e n c e  of a t t o r n e y s  and c l i e n t s  and a c c e s s  to the

co u r t  is n ot in any way d e p e n d e n t  u p o n  the u s e  of a t r u s t  a c­

count.

M o r e  i m p o r t a n t l y ,  th e Be ck wi  th c a s e  i n v o l v e d  a d o u b l e  c h a r g­

ing of fees, a fact that t r o u b l e d  the S u p r e m e  Co u r t .  S e e  101 

S.Ct. at 452. Fi na l l y ,  the Be ckwi th c a s e  i n v o l v e d  the t a k i n g  of 

p r o p e r t y  for g e n e r a l  g o v e r n m e n t a l  e x p e n d i t u r e s .  Th e I O L T A  p r o­

g r a m  w o u l d  u se t he in co me  g e n e r a t e d  to d i r e c t l y  s u p p o r t  the 

p u b l i c  w e l f a r e ,  an i m p o r t a n t  d i s t i n c t i o n .

I O L T A  p r o g r a m s  d o  not c o n c e r n  i d e n t i f i a o l e  p r o p e r t y  i n t e r­

es t s  and d o  not i n v o l v e  a ta king: e l e m e n t s  w h i c h  m u s t  b o t h  be

p r e s e n t  to c o n s t i t u t e  n v i o l a t i o n  of the d u e  p r o c e s s  cla us e.  

W h i l e  the s u m  d e p o s i t e d  in an a t t o r n e y  t r u s t  a c c o u n t  is p r i v a t e  

p r o p e r t y ,  the i n t e r e s t  e a r n e d  t h e r e o n  d o e s  not c o n s t i t u t e  a p r o p­

er t y  i n t e r e s t  b e c a u s e  the sums i n v o l v e d  c a n n o t  be a 1 l o c a t e d  to an 

i n d i v i d u a l  ow n e r .  A s  the F l o r i d a  S u p r e m e  C o u r t  no te d,  it is 

i m p r a c t i c a l  if not i m p o s s i b l e  to a l l o c a t e  i n t e r e s t  to i n d i v i d u a l  

c l i e n t s  w h e n  the i n t e r e s t  is e a r n e d  on c o m m i n g l e d  a c c o u n t s  c o m­

p r i s e d  of n o m i n a l  or short: term d e p o s i t s .  C o n s e q u e n t l y :
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T h e  m o s t  r e l e v a n t  d i s t i n c t i o n ,  p l a i n l y ,  is 
the fact that no client is c o m p e l l e d  to p a r t  

w i t h  'p ro pe rt y ' by reasons o f  a s t a t e  d i r e c­
tive, s i n c e  the pro gra m c r e a t e s  in com e w h e r e  
t h e r e w o u l d  hav e been n o n e  b e f o r e ,  and the 
i n c o m e  thu s c r e a t e d  wo uld n e v e r  b e n e f i t  the 
c l i e n t  u n d e r  any set of c i r c u m s t a n c e s .  In re 

I n t e r e s t  on T r u s t  A c c o u n t s , 402 S o . 2d 339 
(Fla. 19 31). See also, I ~  re M i n n e s o t a  3ar 
A s s 'n , (s li p op inion at 7, 8).

M o r e o v e r ,  no t a k i n g  occ ur s.

A 'taking' m a y  m o r e  re ad il y b e  f o u n d  w h e n  the 

i n t e r f e r e n c e  w i t h  p r o p e r t y  c a n  be c h a r a c t e r­
ized as a p h y s i c a l  i n v a s i o n  by g o v e r n m e n t ,  

tha n w h e n  i n t e r f e r e n c e  a r i s e s  fro m s o m e  
p u b l i c  p r o g r a m  a d j u s t i n g  t h e  b e n e f i t s  and 
b u r d e n s  of e c o n o m i c  life to p r o m o t e  the c o m­
m o n  go o d . P e n n  C e n t r a l T r a n s .  Co. v. N e w  
York C i t y , 438 U.S. 104, 124 (1970).

F i n a l l y ,  as ha s o f t e n  been n o t e d ,  e v e n  w h e r e  the re  is a 

t a k i n g ,  " [ I ]n s t r i k i n g  the a p p r o p r i a t e  d u e  p r o c e s s  b a l a n c e  the 

fin al  f a c t o r  to be a s s e s s e d  is the p u b l i c  i n t e r e s t . "  M a t t h e w s  v. 

El dr  i d q e , 424 U.S. 319 ( 1976). In B e c k w i  th the S u p r e m e  Court

e m p h a s i z e d  that t h e r e  w a s  a total a b s e n c e  of any p u b l i c  p u r p o s e  

or p o l i c e  p o w e r  j u s t i f i c a t i o n  for t h e  g o v e r n m e n t a l  action. 

Be ck wi  t h , s u p r a , at 452.

In s t r i k i n g  c o n t r a s t ,  the IO LTA p r o g r a m  r e s t s  u p o n  the wel l-  

e s t a b l i s h e d  p o w e r  of this  Court to r e g u l a t e  the p r a c t i c e  of law 

a nd i t s  i n h e r e n t  p o w e r s  to as sur e the e f f e c t i v e  a d m i n i s t r a t i o n  of 

j u s t i c e .

A d d i t i o n a l l y ,  the p r o g r a m  is d i r e c t l y  r e l a t e d  to i m po rt an t 

s o c i e t a l  o b j e c t i v e s  —  a c c e s s  to the j u s t i c e  s y s t e m  as r e c o g n i z e d  

by th e C o d e  of P r o f e s s i o n a l  R e s p o n s i b i l i t y  and the C c " ^ t i t u t i o n
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i t s e l f :  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  A m e n d m e n t  VI; C o n s t i t u t i o n

of t h e  S t a t e  of A l a s k a ,  A r t i c l e  I, S e c t i o n  11, A l a s k a  Cod e of 

P r o f e s s i o n a l  R e s p o n s i b i l i t y ,  Canon  3. E t h i c a l  C o n s i d e r a t i o n  8-3.

I n  s u m m a r y ,  th e r e  is no c o n s t i t u t i o n a l  i m p e d i m e n t  to the 

i m p l e m e n t a t i o n  of an I O L T A  procram. I n d e e d ,  I ^ L T A  r e p r e s e n t s  a 

c o m m o n  s e n s e  o r d e r i n g  of p r i o r i t i e s  c o n s i s t e n t  w i t h  c o n s t i t u­

t i o n a l  p r i n c i p l e s  of f a i r n e s s  to t h e  i n d i v i d u a l  an d b e n e f i t  to 

the p u b l i c .  U n d e r  the pro gr am , i n t e r e s t  w i l l  g o  to the client, 

if p o s s i b l e .  O n l y  in thos*-. i n s t a n c e s  w h e n  f u n d s  are t o o  s m a l l  or 

held f o r  t oo  s h o r t  a p e r i o d  of time to g e n e ; a t e  i n t e r e s t  to the

c l i e n t ,  w i l l  i n c o m e  be d i v e r t e d  to a p u b l i c  p u r p o s e .

G . P a r t i c i p a t i o n  in IOLTA S h o u l d  Be Vo3 • ta ry

T h e  A l a s k a  B a r  A s s o c i a t i o n  p r o p o s e s  tha t p a r t i c i p a t i o n  in 

I O L T A  by l a w y e r s  or law firms be v o l u n t a r y .  Th e A l a s k a  Bar 

F o u n d a t i o n  has p l a n s  to c o n d u c t  a b r o a d - b a s e d  r e c r u i t m e n t  p r o g r a m  

to i n f o r m  a ll  the a t t o r n e y s  in the S t a t e  of A l a s k a  of the a d v a n­

tage s of t h i s  p r o g r a m  a n d  e n c o u r a g e  t h e i r  s u p p o r t .  T h e  B a r  A s s o­

c i a t i o n  h as  c h o s e n  to p r o p o s e  a v o l u n t a r y  p r o g r a m  b e c a u s e  the

A l a s k a  B a r  h a s  a s t r o n g  t r a d i t i o n  of v o l u n t e e r i s m  w h i c h  has been 

m o s t  r e c e n t l y  d e m o n s t r a t e d  by s t ro ng  p a r t i c i p a t i o n  in the v o l u n­

tary A l a s k a  P r o - B o n o  Pr oj e c t .  We b e l i e v e  tha t thi s t r a d i t i o n

will r e m a i n  in the p a r t i c i p a t i o n  in I O L T A .

T h e  A l a s k a  B a r  A s s o c i a t i o n  has a l s o  o p t e d  to p r o p o s e  a v o l­

un t a r y  p r o g r a m  b e c a u s e ,  e v e n  though t h e  s a v i n g s  in s t a r t - u p  costs
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in a m a n d a t o r y  p r o g r a m  is u n d e n i a b l e ,  the A s s o c i a t i o n  b e l i e v e s  

t h a t  t h i s  c o n s i d e r a t i o n  is o u t w e i g h e d  b y  t h e  need t o  o o t a i n  b r o a d  

s u p p o r t  t o r  t h e  p r o g r a m .  It is l i k e l y  t h a t  a d e e p e r  c o m m i t m e n t  

a n d  u n d e r s t a n d i n g  o £  t h e  p r o g r a m  c a n  b e  p r o m p t e d  t h r o u g h  a v o l u n ­

t a r y  p r o g r a m  a c t i v e l y  s o l i c i t e d .  M a n d a t o r y  p a r t i c i p a t i o n  m i g h t  

p r o d u c e  u n n e c e s s a r y  r e s e n t m e n t  a n d  r e l u c t a n c e  t o  p r o m o t e  t h e  

p r o g r a m  w h i c h  c o u l d  p r o v e  f a t a l  t o  i t s  u l t i m a t e  s u c c e s s .  A d d i ­

t i o n a l l y ,  a v o l u n t a r y  p r o g r a m  is l i k e l y  t o  e l i m i n a t e  t h e  f o r c e  o f  

c o n s t i t u t i o n a l  o b j e c t i o n s  t o  t h e  p r o g r a m  i t s e l f .  T h e r e f o r e ,  t h e  

B a r  A s s o c i a t i o n  r e c o m m e n d s  t h a t  t h e  p r o g r a m  b e  v o l u n t a r y  in

n a t u r e .

H. I O L T A  - j s t  B e  U s e d  f o r  C h a r i t a b l e  P u r p o s e s

I n c o m e  e a r n e d  o n  p o o l e d  t r us t a c c o u n t s  as the I O L T A  p r o g r a m  

is, u n d e r  g e n e r a l  p r i n c i p l e s  of t a x  law, a t t r i b u t a b l e  to the

r e c i p i e n t  o r g a n i z a t i o n .  In o r d e r  to m e e t  the t e s t s  of the A B A

E t h i c s  O p i n i o n  and to a s s u r e  that the i n c o m e  is not t a x a b l e ,  the

p u r p o s e s  for w h i c h  I O L T A  funds a r e  u s e d  m u s t  m e e t  the c r i t e r i a  

for t a x  e x e m p t i o n  u n d e r  the I n t e r n a l  R e v e n u e  Code.

In a d d i t i o n ,  u n d e r  F e d e r a l  R e s e r v e  B o a r d  r u l i n g s  (12 C . F . R .  

§21 7 . 1 5 7 ) ,  o n l y  a n o n - p r o f i t  c o r p o r a t i o n  o r g a n i z e d  u n d e r  26 

U . S . C .  §§501(c)(3)-(13) o r  (19) is e l i g i b l e  to u t i l i z e  a N O W  

a c c o u n t .  C o r p o r a t i o n s  o r g a n i z e d  f o r  p r o f i t  are not. S u b s e q u e n t  

i n t e r p r e t a t i o n s  by the F o d e r a l  R e s e r v e  B o a r d  h a v e  e x t e n d e d  t h i s  

r u l i n g  to l a w ye rs ' p r o f e s s i o n a 1 s e r v i c e  c o r p o r a t i o n s  that are
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p a r t i c i p a t i n g  in I O L T A  p r o g r a m s  w h e r e  the use to w h i c h  the funds 

are put m e e t s  the t a x - e x e m p t  ion r e q u i r e m e n t s  of the I n t e r n a l  

R e v e n u e  Code . T h e  p u r p o s e  p r o p o s e d  by the A l a s k a  B a r  A s s o c i a t i o n  

m e e t s  the c h a r i t a b l e  p u r p o s e  test u n d e r  IRS r u l i n g s .  Th e A l a s k a  

B a r  F o u n d a t i o n  c u r r e n t l y  h o l d s  a 5 0 1 ( c ) ( 3 )  e x e m p t i o n .

III. RO LE  OF A L A S K A  B A R  F O U N D A T I O N

T h e  role of th e A l a s k a  B a r  F o u n d a t i o n  w i l l  be to h a n d l e  the 

i n c o m e  p r o d u c e d  by I O L T A  f u nd s set up by l a w y e r s  and law fir ms  

a c r o s s  the state. T h e  F o u n d a t i o n  w i l l  a l s o  p r e p a r e  al l  th e n e c­

e s s a r y  f o r m s  a nd  e x p l a n a t o r y  p a m p h l e t s  to the l a w y e r s  and law 

fi rms  so th at  the p r o c e s s  of c h a n g i n g  c u r r e n t  n o n - i n t e r e s t - b e a r­

ing t r u s t  a c c o u n t s  to I O L T A - r e l a t e d  N O W  a c c o u n t s  w i l l  be a s i m p l e  

o ne for p a r t i c i p a t i n g  l a w y e r s  and law firms. T he  f o u n d a t i o n  w i l l  

a l s o  set up an e f f i c i e n t  and e q u i t a b l e  m e c h a n i s m  for d i s t r i b u t i n g  

a ny p r o c e e d s  f r o m  t he I O L T A  p r o g r a m  to the legal s e r v i c e s  p r o­

gra ms .

IV. C O N C L U S I O N

T h e  p r o p o s a l  to c r e a t e  an I O L T A  p r o g r a m  to e n h a n c e  the 

a v a i l a b i l i t y  of l e ga l s e r v i c e s  to the p o o r  is b o t h  c o n s t i t u t i o n­

a l l y  an d  e t h i c a l l y  sound.  I n d e e d ,  .it is f u l l y  c o n s i s t e n t  w i t h  

the leg al  p r o f e s s i o n ' s  o b l i g a t i o n  to a s s u r e  t h a t  a d e q u a t e  r e p r e­

s e n t a t i o n  is a v a i l a b l e  fo r all.
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T h e  issue- is s i m p l e :  W i l l  lawyers' t r u s t  a c c o u n t s  c o n t i n u e

to be m a i n t a i n e d  in n o n - i n t e r e s t - b e a r i n g  c h e c k i n g  a c c o u n t s  so 

that the d e p o s i t o r i e s ,  by d e f a u l t ,  are the o n l y  e n t i t i e s  to 

d e r i v e  f i n a n c i a l  b e n e f i t s ,  or w i l l  tr u s t  fu nds  of n o m i n a l  a m o u n t s  

or h e l d  for s h o r t  p e r i o d s  of time be p l a c e d  in i n t e r e s t - b e a r i n g  

a c c o u n t s ,  the in co me  from w h i c h  is m a d e  a v a i l a b l e  to f u r t h e r  the 

p u b l i c  p u r p o s e  of i n c r e a s i n g  a c c e s s  to the j u s t i c e  s y s t e m  for the 

poo r?

R e s p e c t f u l l y  s u b m i t t e d

A L A S K A  BAR A S S O C I A T I O N

H a r o l d  M. Brown, P r e s i d e n t

A L A S K A  BA R F O U N D A T I O N
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DR 9-102. P r e s e r v i n g  I d e n t i t y  of F u n d s  and P r o p e r t y  of a C l i e n t

(A) A ll fu nds  of c l i e n t s  p a i d  to a l a w y e r  or law firm, o t h e r
t ha n a d v a n c e s  for c o s t s  and e x p e n s e s ,  s h a l l  be d e p o s i t e d  
in one or m o r e  i d e n t i f i a b l e  ins ur ed  d e p o s i t o r y  a c c o u n t s  
m a i n t r J ned in the s t a t e  in w h i c h  tne law o f f i c e  is s i t u -  

ated and no fund s b e l o n g i n g  to the l a w y e r  or law firm
s h a l l  be d e p o s i t e d  t h e r e i n  e x c e p t  as f o l lo ws :

(1) F u n d s  r e a s o n a b l y  s u f f i c i e n t  to p a y  s e r v i c e  c h a r g e s  
m a y  be d e p o s i t e d  th er ei n.

(2) Funds b e l o n g i n g  in p a r t  to a c l i e n t  and in p a r t
p r e s e n t l y  or p o t e n t i a l l y  to the l a w y e r  or law fir m 
m u s t  be d e p o s i t e d  t h e r e i n ,  but the p o r t i o n  b e l o n g­
ing to the l a w y e r  or law f i r m  m ay  be w i t h d r a w n  

w h e n  du e u n l e s s  the r i g h t  of the l a w y e r  or law
firm  to r e c e i v e  it is d i s p u t e d  by the c l i e n t ,  in
w h i c h  e v e n t  the d i s p u t e d  p o r t i o n  s h a l l  not be 
w i t h d r a w n  u n t i l  the d i s p u t e  is f i n a l l y  r e s o l v e d .

For p u r p o s e s  of this Rule, " i n s u r e d  d e p o s i t o r y  a c c o u n t s
s h a l l m e a n  g o v e r n m e n t l n s u r e d a c c o u n t s  at a r e g u l a t e d
f i n a n c i a l  i n s t i t u t i o n on w h i c h w i t h d r a w a l s  or t r a n s f e r s
can be m a d e  on d e m a n d , s u b j e c t o n l y  to any n o t i c e  D e r i o d
whi ch the i n s t i t u t i o n is r e q u i r e d  to r e s e r v e by law or
r e g u l a t i o n .

(B) A  l a w y e r  s h a l l

(1) P r o m p t l y  n o t i f y  a c l i e n t  of the r e c e i p t  of his

fu nds, s e c u r i t i e s ,  or o t h e r  p r o p e r t i e s .

(2) I d e n t i f y  and  l a be l s e c u r i t i e s  a n d  p r o p e r t i e s  of a

c l i e n t  p r o m p t l y  u p o n  r e c e i p t  a nd  p l a c e  t h em  in a 
s a f e  d e p o s i t  b o x  or o t h e r  p l a c e  of s a f e k e e p i n g  as 
so o n  as p r a c t i c a b l e .

(3) M a i n t a i n  c o m p l e t e  r e c o r d s  of a ll  funds, s e c u r i­

ties, and o t h e r  p r o p e r t i e s  of a c l i e n t  co m i n g  in to  
the p o s s e s s i o n  of the l a w y e r  a nd  r e n d e r  a p p r o p r i­
ate a c c o u n t s  to his c l i e n t  r e g a r d i n g  them.

(4) P r o m p t l y  pa y or d e l i v e r  to the c l i e n t  as r e q u e s t e d
by a c l i e n t  the f un ds , s e c u r i t i e s ,  or o t h e r  p r o p­
e r t i e s  in the p o s s e s s i o n  of the l a w y e r  w h i c h  the 
c l i e n t  is e n t i t l e d  to re ce i v e .



C.) A l a w y e r  cr law fi rm may e l e c t  to e s t a b l i s h  and m a i n t a i n
an i n t e r e s t  b e a r i n g  i n s u r e d  c e o o s i t o r y  a c c o u n t into w h i c n
m a y  be c e o o s i t e d  funds of c l i e n t s w h i c n  are n c m i n a l l n

a m o u n t  or ar e  e x o e c t e d to be h e l d for a s h o r t ce r i od of
time, but o n l y  in c c m D i i a n c e  w i t h the f o l l o w i n g  p r o v > —

s i o n s :

( 1 ) No e a r n i n g s  fr om  s u ch  a c c o u n t  s h a l l  be m a d e  a v a i l­

ab l e to the l a w y e r  or law fir m an d the l a w y e r  or 
law f i r m  s h a l l  h a ve  no ri g h t  or c l a i m  to su ch  

e a r n i n g s .

(2) O n l y  funds of c l i e n t s  w h i c h  a r e  n o m i n a l  in a m o u n t  
or a re e x p e c t e d  to be h e l d  for a s h o r t  p e r i o d  of 
ti me  m a y  be d e o o s i t e d  in such  a c c o u n t .

(5)

(3) F u n d s  d e p o s i t e d  in suc h a c c o u n t  m u s t  be a v a i l a b l e
for w i t h d r a w a l  or t r a n s f e r  on d e m a n d ,  s u b j e c t  o n l y  
to a ny n o t i c e  p e r i o d  w h i c h  the i n s t i t u t i o n  is 
r e q u i r e d  to r e s e r v e  by law or r e g u l a t i o n .

(4) T he  d e p o s i t o r y  i n s t i t u t i o n  s h a l l  be d i r e c t e d  by

the l a w y e r  or law firm e s t a b l s h i n g  su ch  a c c o u n t ;

(a) T o  r e m i t  e a r n i n g s  from  su ch  a c c o u n t ,  net of 
any s e r v i c e  c h a r g e s  or foes, as c o m p u t e d  in 
a c c o r d a n c e  w i t h  the i n s t i t u t i o n ' s  s t a n d a r d  
a c c o u n t i n g  p r a c t i c e  to the A l a s k a  Ba r  

F o u n d a t i o n ,  Inc., or s u c h  o t h e r  IRS a p­
p r o v e d  I O L T A  fund a p p r o v e d  by the A l a s k a  
B a r  A s s o c i a t i o n  B o a r d  of G o v e r n o r s  at le a s t  
g u a r t e r - a n n u a l l y ; a nd

(b) T o  t r a n s m i t  w i t h  e a c h  r e m i t t a n c e  of e a r n -

l a w y e r  or law fir m on w h o s e  a c c o u n t  the

r e m i t t a n c e  is :sent and the rate of i n t e r e s t

a p p l i e d ,  w i t h a c o p y  of su ch  s t a t e m e n t  to

s u c h  l a w y e r  or law firm.

Th e l a w y e r  or la w f i r m  s h a l l  r e v i e w  the a c c o u n t  at

r e a s o n a b l e  i n t e r v a l s to d e t e r m i n e  if c h a n q e d  c i r -

cumstc.ncaes r e q u i r e d f u r t h e r  a c t i o n  w i t h  r e s p e c t

to the f u n d s  of any c l i e n t .



EC 907. A l a w y e r  s h o u l d  e x e r c i s e  g o o d  f a i t h  j u d g m e n t  in d e t e r­
m i n i n g  i n i t i a l l y  w h e t h e r  fu n d s  of a c l i e n t  are of such a n o m i n a l  
a m o u n t  or a r e  e x p e c t e d  to be he ld  by the l a w y e r  for such a s h o r t  
p e r i o d  of time that the funds s h o u l d  not be p l a c e d  in an i n t e r e s t  
b e a r i n g  i n s u r e d  d e p o s i t o r y  a c c o u n t  for the b e n e f i t  of the c l i e n t .  

In this d e t e r m i n a t i o n ,  the l a w y e r  s h o u l d  - o n s i d e r  all r e l e v a n t  
fa c t o r s ,  i n c l u d i n g  w i t h o u t  l i m i t a t i o n ,  the co st  of e s t a b l i s h i n g  
and m a i n t a i n i n g  the a c c o u n t ,  s e r v i c e  c h a r g e s ,  a c c o u n t i n g  fees and 
tax r e p o r t i n g  p r o c e d u r e s ,  the n a t u r e  of the t r a n s a c t i o n  i n v o l v e d  
a nd  the l i k e l i h o o d  of d e l a y . A d e t e r m i n a t i o n  not to p l a c e  fund s 
in an a c c o u n t  of the b e n e f i t  of the c l i e n t  s h o u l d  be r e v i e w e d  at 

r e a s o n a b l e  i n t e r v a l s  if the fund s r e m a i n  on h a n d  to d e t e r m i n e  if 
c h a n g e d  c i r c u m s t a n c e s  r e q u i r e  f u r t h e r  a c t i o n  w i t h  r e s p e c t  to s u c h  

funds.



\

National IOLTA (Interest on Lawyers’ Trust Accounts) Clearinghouse 

Volume 2, Number 4 Spring 1985

$13 MILLION TO BE DISBURSED BY JULY
During the next quarter IOLTA programs in 

nine states will be disbursing over $13 million to 
organizations that provide legal services to 
indigents. The D.C. Court of Appeal’s February 
22 Order creating a voluntary opt-out program 
brings the number of jurisdictions with approved 
programs to thirty-six (36). Twenty (20) of these 
are operational and collecting interest income 
—  the latest being the voluntary IOLA Fund of 
the State of Mew York, Rhode Island’s opt-out 
p rog ram , and the state of W ash ington 's  
mandatory program. Several states will start 
collecting interest income within the next few 
months.

Implementation Overview
Many of the older IOLTA programs are operat­

ing on a July 1 - June 3C fiscal year and have 
made policy decisions to disburse funds an­
nually on July 1. The State Bar of California’s 
Legal Services Trust Fund Commission decided 
in mid-April that they will be able to grant $10.8 
m illion to eligible legal services organizations on 
that date; they have received 120 applications 
for funds. Minnesota’s Lawyer Trust Account 
Board (LTAB) will make decisions on its third 
round of grants in May, also for distribution on 
July 1. They anticipate granting $1.2 million, the 
vast maiority of which will go to providing legal 
service .o the poor. LTAB received 43 grant 
applications for this cycle, as compared with 29 
last year.

The Maryland Legal Services Corporation will 
grant $600,000 in IOLTA funds and $500,000 
from an annual state appropriation to four legal 
services providers at the end of June. Although

the Delaware IOLTA program has not yet 
decided exactly how much money to disburse, 
they are definitely planning to make a second 
round of grants for the fiscal year beginning July
1. Colorado’s Lawyer Trust Account Foundation 
(COLTAF), the only IOLTA program to disburse 
grants semiannually, will allocate $80,000 to the 
state’s five federally-funded programs at the end ' 
of June.

(continued on page 2)

California Supreme Court Denies 
Petition - Florida on Fast Track

The California Supreme Court, on May 2, 
1985, denied the plaintiffs’ Petition for Hearing 
in Carroll v. State Bar of California, 209 Cal. 
Rptr. 740 (Cal. App. 4 Dist. 1984). Whether 
plaintiffs will seek cert to the U.S. Supreme Court 
is unknown at this time.

Florida's federal litigation has been put on a 
fast track. In mid-February, Chief Judge Gobold 
of the Eleventh Circuit Court of Appeals 
assigned Glaeser, et. al. v. The Florida Bar et. al. 
(84-1345-Civ-T-13) to Senior Judge Seybourn H. 
Lynne, U.S. District Court for the Northern 
District of Alabama.

On March 1, 1985, Judge Lynne decided that 
the class certification issues could wait until he 
had first determined the constitutionality c 
IOLTA. He directed the parties to stipulate t > 
facts necessary for a decision on the merit >, 
suspended all discovery, and stated that r o 
motions other than for partial summary judg­
ment would be permitted. The Judge also

(continued on page 12)
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(continued from page 1)

OVERVIEW
Two programs will be making their first dis­

bursements w ithin the next few months. 
Arizona’s mandatory program, which has col­
lected $315,000 in its first five months of 
operation, intends to primarily fund local bar 
association pro bono efforts; the Idaho Law 
Foundation will distribute $41,588 to help 
support administration of justice projects, law- 
related education programs and the statewide 
legal aid program.

Other IOLTA programs plan to wait until the 
fall before disbursing funds. The Virginia Law 
Foundation will probably wait until September to 
do its second grants distribution, although they 
anticipate making funding decisions at their 
June annual meeting. Utah’s opt-out program, 
the North Carolina State Bar's voluntary 
program, and the state of Washington’s manda­
tory program also anticipate making fall dis­
bursements. The Florida Bar Foundation will 
send out solicitations in May for their fall 85’-86’ 
grants cycle, but is making no assurances of 
actual grants disbursement because of the 
pending litigation.

The New Hampshire and Illinois IOLTA 
programs, whic.i distribute funds in December 
for the next calendar year, have rejuvenated their 
recruitment efforts to try and bolster the number 
of attorneys participating in their voluntary 
programs. IOLTA programs in Kansas, Okla­
homa, South Dakota, and Vermont hope to be 
able to make grants by the end of the year, but 
right now they are concentrating on signing up 
law firms and financial institutions.

The voluntary IOLTA programs that started 
collecting interest income this winter are en­
couraged by the positive responses from at­
torneys in their states. New York's IOLA Fund 
kicked off their attorney recruitment campaign 
at the end of January and already has more than
3,000 of the state’s estimated 65,000 attorneys 
in private practice participating in their IOLA 
program. The Rhode island Bar Foundation’s 
opt-out program sent out their IOLTA infor­
mation and forms in late January, with an April 1 
deadline for opting-out of the program. Appro­
ximately 600 of the state's 2,000+ attorneys have

(continued on page 3)

NATIONAL IOLTA C L E A R INGHOUSE 
CO-SPONSORING ORGANIZATIONS  

A N D  ADVISORY COMMITTEE

A rth u r J .  E n g lan d , J r ., C h a irm a n

A m erican  B ar A sso c ia tio n  
D avid R. A lm o n d  
E d m u n d  J .  B u m s 

A m erican  J u d ic a tu re  S o c ie ty  
G e o rg e  H. W illiam s 

S ta te  B ar o f California 
David H eilbron 

C o lo rad o  B ar A sso c ia tio n  
d r n c e  T, Buell 

T h e  F lo rida  Bar 
L  D avid S h e a r  

F lorida  B ar F o u n d a tio n  
R ussell E  C arlisle 

Idaho  S ta te  B ar & Law F o u n d a tio n  
Merrily M unther 

M aryland S ta te  B ar A sso c ia tio n  
A rthu r W. M achen . J r .

M inneso ta  S ta te  B ar A sso c ia tio n  
Allen I. S aek s  

N ational Bar A ssn '- i -lio n  
D enn is W. A rch t 

N ational Legal Aid & D e fe n d e r  A sso c ia tio n  
N o rm a n  P. M etzger 

N ew  H am p sh ire  B ar A sso c ia tio n  
JacK  C. M lo Jie to n  

O re g o n  S ta te  ba r 
S ta n  Sitn ick

Legal Serv ices P ro g ram  R ep re sen ta tiv e  
G reg o ry  R. Dallaire 

N ational C lients C ouncil R ep re sen ta tiv e  
N elw ynne Hollie 

F inancia l a n d  M a n a g e m e n t S p ec ia lis t 
G erald  W exelbaum  

Tax S pecia lis t 
H enry Z ap ru d e r

IOLTA U P D A T E  is p u b l is h e d  q u a r te r ly  b y  th e  
N ational IOLTA C lea rin g h o u se , a  p ro je c t o f th e  
F lo rida  J u s t ic e  Institute, Inc. It is fu n d e d  by th e  Legal 
S e rv ices C o rp o ra tio n , a n d  th e  F o rd  a n d  R o ck efe lle r 
F o u n d a tio n s . N ew sle tte r c o n te n ts  h a v e  n o t  b e en  
a p p ro v e d  by th e  C le a r in g h o u s e  A d v iso ry  C o m ­
m itte e , c o -sp o n so r in g  o rg a n iz a t io n s ,  o r  fu n d in g  
so u rc e s . C o m m e n ts , su g g e s tio n s , p ro p o s e d  articles, 
o r  q u e s tio n s  sh o u ld  b e  a d d re s s e d  to :

NATIONAL IOLTA CLEA R IN G H O U SE 
F lorida J u s tic e  Institu te , Inc.

1401 A m eriF irs t B uild ing  
O n e  S o u th e a s t T h ird  A v en u e  

Miami. F lo rida  3 3 1 3 1  
3 0 5 /3 5 8 -2 0 8 1

R andall C. B erg , J r .  D irec to r 
A nn W. S w an so n , A ss is tan t D irec to r 

P e ter M. S iegel, A tto rn ey  
J a n ic e  S. Drexel, S taff A ss is ta n t
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Approved Program  

Program  Pending Before Cc 

Legislature
HZ’Under Study 
1^2 Rejected by Court

(continued from page 2)

notified the Supreme Court that they are in­
eligible or do not wish to participate in the 
program. It appears that most of those who have 
opted-out are either not in private practice or 
have trust accounts with very low average 
monthly balances.

States that have approved IOLTA programs but 
are not yet collecting interest income are under­
taking the necessary prelim inary steps for 
implementation. The hew Mexico, Missouri, 
Connecticut, and Hawaii programs are in the 
process of hiring executive directors, and anti­
cipate becoming operational in the fall. Also 
gearing up for fall implementation are programs 
in Arkansas, the District of Columbia, Georgia, 
Mississippi, Nebraska, and Texas. IOLTA leaders 
in all these states have been explaining IOLTA at 
local bar association meetings and have been 
meeting with financial institutions to ensure their 
cooperation.

Ohio’s mandatory program, which becomes 
effective July 1, reports being on schedule, and 
anticipates sending out final brochures and 
recruitment forms in early June.

Developmental Overview
Petitions or legislation to create IOLTA 

programs are pending in seven states. The 
South Carolina Supreme Court, which rejected 
the State Ear’s initial voluntary IOLTA proposal 
two years ago, held a public hearing May 6 on a 
revised opt-out petition, resubmitted by the 
South Carolina Bar in March. State Supreme 
Court hearings are scheduled later in May on the 
Kentucky Bar Association's voluntary IOLTA 
program petition and on the State Bar of 
W isconsin's mandatory proposal. Petitions 
which would create voluntary IOLTA programs 
are pending before courts in Massachusetts and 
Alaska; a mandatory petition is pending before 
Michigan’s court.

Despite the best efforts of many Pennsylvania 
attorneys, their state still does not have an 
approved IOLTA program. A petition for a volun­
tary IOLTA program has been pending before 
the Pennsylvania Supreme Court since early 
1984; a Pennsylvania Senate bill, which would 
have also created a voluntary program, was 
tabled last November and sent back to the 
Judiciary Committee. Senator Jeanette F. 
Reibman, the primary sponsor of the 1984 bill,

(continued on oage 4)
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What Others Are Saying 
About IOLTA

( E d i t o r 's  M o te : M e w s p a p e r s  in  m o s t  s t a t e s  h a v e  w r i t te n  
f a v o r a b le  e d ito r ia l  a n d / o r  a r t i c l e s  a b o u t  IO L T A  p r o g r a m s .  
T h e  e d i to r ia l  b e lo w  a p p e a r e d  in  t h e  J a n u a r y  3 0 , 1 9 8 5  
e d i t io n  o f  B a l t im o r e 's  T h e  E v e n in g  S u n . )

IOLTA’s Good Sense
Legal settlements keep large amounts of cash 

perpetually flowing through the pipelines of 
banking, but one of the most innovative uses for 
these funds is new under attack.

There is a grumpy element in the nation which 
holds an obsessive loathing for effective legal 
aid for poor people, and that group is now 
assailing the practice of paying for legal services 
with the interest in special escrow accounts that 
lawyers set up to handle a variety of transactions 
in real estate and other fields. Legal aid 
opponents would foreclose use of those funds, 
which belong to no one while a legal transaction 
is still in flux.

Tapping these funds through IOLTA • an 
acronym for "interest on lawyers' trust 
accounts” • is a creative means devised by bar 
associations to replace federal cutbacks in legal 
services programs. In many respects it is a 
practical private-sector response which the 
Reagan administration ought to welcome.

In Maryland, the fourth state to adopt IOLTA, 
$700,000 has been raised since the program 
began in 1982. While that does not equal the 
$1.2 million lost from cutbacks, the fund is 
growing: last year, it dispensed $307,000; this 
year $500,000. IOLTA funds underwrite 15 
percent of legal services in Maryland.

But the need is far greater. Some critics 
blithely suggest that lawyers ought to donate 
their time and expertise to worthy causes more 
freely, but that misses the point. Like many 
doctors, many lawyers don’t always have an 
opportunity to do as much pro bono work as 
they would like. Inevitably, the poor and handi­
capped suffer.

Thanks to early and effective leadership, Mary­
land’s program boasts the highest sign-up 
percentage of voluntary state programs in the 
nation. But substantial funds • and many sorely 
needed legal services • are unavailable due to the 
failure of some 2,900 lawyers to participate. 
Some think the bulk of current funds is going to 
the city; others fear they may offend the banks,

which hitherto profited from the use of these idie 
funds.

But neither reason is valid. Banks agreed to 
cooperate in this program and the funds are 
spread throughout the state. Taking part in 
IOLTA is a perfect mechanism for lawyers who 
cannot make a commitment of professional 
services in any other way. $

( c o n t in u e d  f r o m  p a g e  3)

Overview
and 15 co-sponsors reintroduced similar legis­
lation earlier this year. The Senate passed the bill 
(39-9) in mid-April, and it has been sent to the 
Pennsylvania House of Representatives for 
consideration. The proposed legislation would 
create a new 501 (c) (3) organization entitled the 
"Lawyer Trust Account Board" to establish and 
administer the IOLTA program.

The ■■emaining states with the exception of 
Wyoming, which has notified the Clearinghouse 
that the State Bar’s Board of Governors has 
decided not to go forward with an IOLTA pro­
gram, are developing IOLTA proposals, and 
most hope to file or resubmit petitions to their 
courts for voluntary programs before the end of 
the year.

The State Bar of Montana’s Board of Gover­
nors approved an opt-out IOLTA proposal in 
March; their House of Delegates will be asked to 
approve the plan at their annual meeting in 
June. The Alabama State Bar's IOLTA Com­
mittee is continuing to develop a voluntary 
IOLTA program, and the President-elect of The 
Florica Bar has been invited to explain IOLTA to 
Alabama attorneys at their July annual meeting. 
In Morth Dakota, the Rules Committee of the 
Supreme Court is reviewing information about 
voluntary, opt-out and mandatory programs. A 
special Supreme Court Committee earlier this 
year submitted a preliminary report to the Court 
on the feasibilitv of an IOLTA program for New 
Jersey. An Advisory Committee on Court-Bar 
Association Relations of the Maine Supreme 
Judicial Court is presently reviewing a revised 
state bar association proposal for a voluntary 
IOLTA program. Although state courts in West 
Virginia and 'ndiana initially rejected bar associa­
tion proposals for voluntary lOLi'A programs, 
bar leaders are hopeful that eventually they will 
be able to garner approval for their IOLTA 
programs. $
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Subaccounting 
and IOLTA

The availability of subaccounting by banks or 
law firms for aggregated attorney trust accounts 
is a subject about which the National IOLTA 
Clearinghouse is often queried. Participation in 
IOLTA does not preclude subaccounting. 
Arizona's Court Order specifically authorizes 
banks and law firms to engage in subaccount­
ing; others do so by implication.

Subaccounting for nominal or short term 
deposits, however, remains administratively 
impracticable and uneconomical. Additionally, 
NOW accounts are simply not available under 
federal banking law for many clients. To our 
knowledge, no commercial bank or savings and 
loan association —  in states with or without 
IOLTA programs —  presently offers sub­
accounting for use in conjunction with nominal 
or short term attorney trust deposits.

The Maine State Bar Association last summer 
asked Professor Robert F. Seibel, of the Univer­
sity of Maine Law School, to investigate the 
availability of financial institution subaccounting 
nationwide. He learned that only two banks offer 
such services, one in Brockton. Massachusetts 
and the other in Racine, Wisconsin. The Pre­
sident of the Racine bank clearly indicated to the 
Chairman of the State Bar of Wisconsin's IOLTA 
Committee that the bank's program was 
intended for larger, long-term deposits, which 
should (and can) be placed in a separate 
interest-bearing account for the client. A Vice 
President of the Brockton Savings Bank stated 
that it was not cost-effe^ . _ .or the bank to have 
a large number of small deposits and that, 
accordingly, the bank was engaging in selective 
marketing of its subaccounting services.

Professor Seibel also noted, in an affidavit 
prepared for the Maine Supreme Judicial 
Court's eventual reconsideration of an IOLTA 
program, that several mutual fund management 
companies have subaccounting available, but 
that the money is placed in uninsured accounts 
and is subject to a variety of restrictions on 
withdrawals, including m inimum withdrawal 
requirements of, in one cjjsre: $250, and in 
another case, $500.

The reason tank subaccounting is generally 
unavailable is not primarily technological, 
although existing software programs would have

to be rewritten, undoubtedly at substantial cost. 
Instead, it appears the primary reason is that 
financial institutions would derive no particular 
economic or competitive advantage from 
making such services available. For example, in 
Arizona, which has a mandatory IOLTA 
program, the state’s second largest bank, First 
Interstate Bank of Arizona, N.A., advised all 
attorneys that it would make IOLTA subaccount­
ing available only if a trust account's minimum 
balance totaled at least $5 million.

Nothing prevents a law firm from engaging in 
,'ubaccounting when it is economically feasible, 
although Professor Seibel’s research found that 
no off-the-shelf software program presently 
available would permit law firms to engage in 
subaccounting. No program has been called to 
the attention of the Clearinghouse from any 
other source. Even if there were such a program 
available or a law firm engaged one to be written, 
substantial costs remain which make sub­
accounting uneconomical.

There are some serious technical problems 
with law firm subaccounting that usually go 
unnoticed when the topic is raised. The basic 
problem is that a financial institution, depending 
on its policies and procedures, will not always 
begin to credit interest on a deposit on the same 
date the depositor will record the deposit on its 
books. Even worse, because the attorney cannot 
know as a matter of course when a withdrawal 
will clear, the date on which interest should no 
longer be credited to the deposit will be difficult 
to determine. Precise subaccounting for interest 
earned will only be possible if the attorney’s 
computer and the bank’s computer are linked, 
or if the law firm engages in substantial —  and 
costly —  reconciliations.

Finally, in many cases, even with sub­
accounting, the actual interest earned will be far 
less than the transaction costs involved. For 
example, in a typical transaction, an attorney 
receives $50.00 as a cost deposit. It is expended 
at the end of thirty days, having earned 66C. No 
matter how sophisticated the attorney's 
computer, it will cost far more than 66C to 
process the client's refund.

The result of subaccounting, at best, would be 
to reduce the already low $50 benchmark used 
by Maryland’s IOLTA program to guide lawyers 
in determining whether accounts should be put 
in an IOLTA account or invested separately for 
the benefit of the client $

5



Does the Bank or Thrift Make 
a Difference?

Attorneys with trust accounts can increase 
IOLTA income by selectively choosing their 
financial institutions. Th'i more IOLTA partici­
pants utilize thrifts for their trust accounts, the 
more income IOLTA programs wM| realize. 
These are the basic conclusions uf an un­
scientific survery recently conducted by the 
Clearinghouse.

We surveyed the terms and conditions under 
which commercial banks and savings and loan 
associations offer NOW and SUPER NOW 
accounts by visiting 11 banks and 7 thrifts with 
offices in Miami. Our focus was on opening and 
m in im um  balance requirements, fees and 
charges, rates of iutum for Super NOWs, and 
the consequences of a low account balance. 
There were significant differences from institu­
tion to institution and between banks and thrifts.

The maximum interest rate payable on a 
NOW account is 5V*%. No institution paid less. 
All thrifts compounded interest daily. Several 
banks, however, only compounded interest 
monthly. Moreover, three of the banks paid no 
interest if the average monthly balance fell below 
$1,500. Most institutions, including ail thrifts, 
paid interest from day of deposit to day of 
withdrawal. Some banks, however, only paid 
interest on collected funds.

All thrifts, but not all banks, offered Super 
NOW acccounts. The return ranged from a low 
of 5.38% to a high of 7.93%. In general, thrifts 
were higher, averaging 6 .97%, while banks 
averaged 6.54% Yet, the lowest rate offered was 
by a thrift

Only one institution, a thrift, had dropped its 
opening balance requirement for Super NOWs 
to the regulatory minimum of $1,000. With the 
exception of two banks, one of which was at 
$6,000, and the other at $5,000, all other 
institutions offering Super NOWs required a 
$2,500 minimum opening balance.

For NOW accounts, most banks imposed no 
service charges if the minimum daily balance 
exceeded $1,500. Three waived fees at $1,000, 
although two only did so for collecieo funds. 
One bank imposed fees unless the average 
monthly balance exceeded $2,500. Thrifts 
tended to impose much lower waiver limits —  in

ne case as low as a $100 m inimum daily 
„ Jance —  although the largest thrift in the area

imposed a $1,000 m in im um  daily balance 
requirement.

For Super NOWs. no thrift imposed a service 
charge if the minimum daily balance equaled or 
exceeded the opening balance requirement. 
Banks were another story. In addition to the two 
banks with high opening balances, which only 
waived fees if the minimum monthly balance 
equaled or exceeded their opening balance 
requirement, a third bank imposed fees unless 
the minimum daily balance exceeded $5,000 
and a fourth bank only waived fees if the average 
monthly balance exceeded $5,000. Three banks 
charged fees no matter the size of the account 
The fees imposed were substantial. One

Clearinghouse to Operate Into 1986

The Clearinghouse will continue assisting 
states with IOLTA development and 
implementation through early 1986. In 
response to our request for .aconsidera- 
tion of additional funding, the Legal 
Services Corporation's Board of Direc­
tors in February approved an additional 
one-time grant through December 1985. 
The Ford and Rockefeller Foundations, 
as part of their continuing effort to sup­
port IOLTA program growth nationwide, 
had previously agreed to fund what cons­
titutes the needed balance.

charged $8.50 per month plus 50C per check. 
Another charged $3.00 per month plus 35C per 
check. A third, in addition to charging a monthly 
fee of $5.00, charged $1.00 per check in excess 
of six each month. The bank with the $6,000 
opening and m inimum balance requirement 
charged $1.00 per check for all checks written in 
excess of 20 per month.

Most institutions paid Super NOW interest 
rates on the entire account balance. Several 
banks, however, paid only 514% on the first 
$2,500. Most of the thrifts, but few of the banks, 
compounded interest on a daily basis.

The consequences to the deposit holder, and 
thus to an IOLTA program, when the minimum 
daily balance fell below the institution’s require­
ment for a Super NO W  account varied 
drastically. All thrifts, save one, simply reverted 
the Super NOW to a NOW account for that 
period of time during which the m inimum
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balance was not maintained. The interest paid 
was reduced to 5Vi%. At the same time, MOW 
account minimum balance and service charge 
rules were applied. On the other hand, only two 
of the banks provided for automatic reversion. 
The rest all treated MOW and Super MOW 
accounts as separate and distinct entities. 
Therefore, when the m inimum daily balance fell 
below the mandated amount, they imposed a 
monthly service charge —  which ran as high as 
$ 12.00, plus a per item charge which ran as high 
as $1.00. In addition, three of the banks paid no 
interest if the account fell below the minimum at 
any time during the month. Finally, one bank 
only paid interest on 88% of the collected funds 
in the account, its employees claiming that, as a 
matter of law the bank was not permitted to pay 
interest on that percentage of the account which 
represented reserves as set by the Federal 
Reserve Board.

Before drawing any conclusions, a word of 
caution is in order. It is possible, although we 
think unlikely, that the differences we found 
between institutions of the same type as well as 
between banks and thrifts, is not reflective of the 
national situation. Published statistics do show 
that South Florida financial institutions, on 
average, pay lower rates of return than financial 
institutions in many other urban areas and pay 
rates of return lower than the national average. 
There may bt. other significant differences 
between financial institutions in South Florida 
and elsewhere. However, each IOLTA program 
can easily take its own survey.

One aside. A by-product of our survey shows 
that obtaining concrete information from finan­
cial institutions may be difficult; at least this was 
certainly true of the published brochures from 
the I anks and thrifts in South Florida. Addition­
ally, many of the financial institution employees 
that deal with the public were fountains of mis­
information. For example, we were told several 
times that non-profit corporations could not 
open MOW accounts.

IOLTA programs will incr <eir income to
the extent that participati .wyers can be
convinced to open or transfer their client trust 
accounts to thrifts. That is particularly true for 
smaller accounts, since less money is required 
to open or maintain a Super MOW account. 
Fees , a waived at lower levels. Automatic 
reversions mean that costly monthly fees are 
avoided. This is a particularly important factor

for smaller or fluctuating accounts.
While there was little variation betv'een thrifts, 

there was great variation among banks. Lawyers 
can be encouraged to shop selectively. Some 
banks offered MOW and Super MOW acounts on 
terms almost as favorable as thrifts. Most did 
not.

It may be unrealistic to suggest that partici­
pating lawyers switch financial institutions. It 
may not be unrealistic to suggest that compila­
tion and publication of the differences between 
institutions will fire the competitive juices for the 
benefit of all. $

British Columbia Seeks More 
IOLTA Income

The Law Society of British Columbia, as the 
outgrowth of a plan to better ensure the security 
of client trust funds, is actively considering a 
proposal which it expects will substantially 
increase IOLTA income.

The starting point of the BC plan is the 
recognition that the relationship between 
attorney and bank, as in the United States, is one 
of debtor and creditcn Internally, however, a 
bank’s handling of attorney trust accounts is 
governed by banking law and regulations, not by 
the Code of Professional Responsibility. The BC 
plan proposes using a mirror account (a conso­
lidated trust account), into which all attorney 
trust account funds maintained in a particular 
financial institution are transferred at the ciose of 
business each day. These funds would be under 
the Law Society’s control and subject to 
investment on the Law Society's terms, not the 
financial institution’s terms. Half the funds would 
be invested directly into government guaranteed 
obligations, such as Treasury Bills. The other 
half would be kept liquid, remaining in an 
interest-bearing checking account. The Law 
Society estimates that had this scheme been 
available in 1983 when IOLTA income for BC 
totalled $3,751 million (Canadian) the income 
generated would have exceeded $11 million.

Although there are differences between the 
Canadian and American banking and legal 
systems, we do not think these would pose an 
unsurmountable barrier to implementation of a 
similar plan in the United States. A copy of the 
BC pooled income plan, entitled “Ensuring the 
Security of Trust Funds" is available upon 
request from the Clearinghouse. $



IOLTA INFO
Tax
Federal legislation reintroduced. In early 1983, 
Congressman Robert Garcia (D-MY) introduced 
a b ill, applicable only to §501 (c)(3) IOLTA 
organizations, which would place a tax (in an 
unspecified percentage) on all IOLTA funds not 
granted for the purpose of providing legal 
services to indigents. The bill was referred to the 
House Ways and Means Committee and, 
although hearings were requested, none were 
ever held. On February 26, 1985, the legislation 
(H.R. 1273) was reintroduced by Congressman 
Garcia and 17 co-sponsors. The new bill 
specifies a 100% tax, but is otherwise identical to 
the former proposed legislation. It has again 
been referred to the Ways and Means Com­
mittee. Mo action has been taken, nor is any 
anticipated in the near future, according to 
Congressman Garcia's office.

Constitutional
Law review article on constitutional issues. 
Clearinghouse attorney Peter Siegel's law review 
article on the constitutionality of IOLTA, which 
concludes that IOLTA programs for nominal or 
short-term attorney trust fund deposits do not 
violate the Fifth Amendment’s taking clause is 
being published in the University of Florida Law 
Review (Vol. 36, Mo. 4). It will be available in 
June and the Clearinghouse will send copies to 
all IOLTA programs.

Fundraising
The Ford Foundation has modest grants avail­
able to help with IOLTA state implementation 
efforts. The Ford Foundation has set aside 
$70,000 through September 30, 1985 to 
provide small IOLTA implementation grants to 
states “as part of its concern with supporting the 
development of local sources of funding for 
legal services that can supplement existing 
federal funds and be free from restrictions." 
Because of its limited resources, the Founda­
tion's program is supporting IOLTA program 
implementation in states which meet the 
following criteria: (1) those states which have 
large numbers of lawyers and large numbers of 
financial transactions which can therefore 
generate substantial revenues for legal services;

or (2) those states which have few lawyers, large 
numbers of low income persons, and little in the 
v/ay of resources for legal services. Interested 
lOLTA^programs should write a preliminary two- 
page proposal letter to: Amy Vance, Esquire. 
P rogram  O ffice r, H um an  R ights and 
Governance Program Division, The Ford 
Foundation, 320 East 43rd Street. Mew York, MY 
10017.
Other private sector resources being tapped to 
assist with IOLTA start-up costs. IOLTA 
programs in several states, including D.C., 
Hawaii, Illinois, Maryland, Mew York, and Rhode 
Island have requested and received one-time 
private foundation grants ranging from $5,000 
to $25,000 to help with program implemen­
tation . . . The Mew Mexico Bar Foundation’s 
IOLTA program is being housed free of charge 
in the law offices of the State Bar of Mew 
Mexico's immediate Past President, Robert 
Tinin, Jr. The State Bar is printing notices in 
their monthly bar publication requesting dona­
tions or office furniture, equipment and supplies, 
and reports that several contributions have 
already been received ... The MY IOLA Fund 
convinced L ave rs  Co-operative Publishing 
Company in Re 3ter to donate typesetting 
and printing of tf . first 100,000 Q and A bro­
chures and sign-up forms; a cutline at the 
bottom of the educational materials reads: 
"Brochure produced compliments of Lawyers 
Co-operative Publishing Company." If your 
IOLTA program needs money or in-kind re­
sources to help get started, you may also want to 
consider approaching local foundations, 
printers and businesses who are likely to be 
supportive of your efforts to generate substantial 
funding for programs benefiting the public 
interest.

Banking
Program request for financial services pro­
posals. The Legal Foundation of Washington 
has developed a request for financial services 
proposal (RFP) which may be helpful to other 
states. The RFP outlines the background of the 
IOLTA progran and Foundation, its need for 
financial services and the criteria for evaluating 
proposals. The Foundation’s needs are for 
assisting in the collection of IOLTA income f.on. 
attorneys' banks or credit unions, reporting and

(continued on page 9)
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analyzing collections, and investing the Founda­
tion’s funds. Copies of the RFP are available 
from the Clearinghouse.

Oklahoma Bar Foundation places monthly ads 
in state bankers’ association magazine. Okla­
homa's IOLTA program has, for the past several 
months, bought full-page ads for placement 
opposite the "Legal Briefs" page in the 
Oklahoma Banker. The first month a letter to 
banking association members explaining the 
IOLTA program was published; ads in consecu­
tive issues included a list of excerpted quotes 
from IRS and federal administrative agency 
approvals of the orogram, a thank you notice to 
cooperating financial institutions in the state, 
and a list of all banks and S&Ls that had agreed 
to participate in the program. The cost for each 
ad is under $400 (typesetting, layout, space rate, 
and special placement). If you are interested in 
exploring the possibility of similar advertising in 
your state's banking association magazine, 
copies of the Oklahoma ads are f-vailable from 
the Clearinghouse.

IOLA Fund of the State of New York publishes 
“Guidelines for Financial Institutions.” NY’s 
IOLA program, which earlier had prepared an 
excellent general informational package for the 
state’s banks and S&Ls. in April issued guide­
lines for the internal handling of accounts by 
financial institutions. They were prepared in 
consultation with representatives from the New 
York State Bankers’ Association and the New 
York League of Savings Institutions and are 
available from the Clearinghouse.

Rhode Island financial institutions waive IOLTA 
service charges. Commercial banks and savings 
& loans throughout the state agreed, after 
several meetings with Rhode Island IOLTA 
program officials, to forgo any service charges 
on commingled trust accounts of attorneys parti­
cipating in the Rhode Island Bar Foundation's 
opt-out program.

Ohio IOLTA program schedules regional 
banking meetings. Ohio program officials, 
along with the State’s Treasurer and Comp­
troller, are in the process of holding four 
regional meetings to explain IOLTA to financial 
institution representatives; good attendance and 
productive results have been reported on the 
meetings held to date.

Implementation
Voluntary IOLTA programs accelerate recruit­
ment efforts. The New Hampshire Bar Founda­
tion, which formed a new 20-member Blue 
Ribbon Recruitment Committee last fall as part 
of an intensive new effort to increase enrollment 
from 23% to 50%, has begun the second prong 
of their campaign by naming IOLTA Chair­
persons in each county who will personally 
contact each firm that has not already signed up. 
Bar Foundation staff members have carefully 
checked the state's attorney registration list and 
revised their tracking system to remove any 
lawyers licensed to practice in the state who are 
retired, out-of-state, with government offices or 
corporations, or law professors ... New York's 
IOLA Fund is developing local recruitment 
packets, similar to those prepared in early 1983 
by the Florida Bar Foundation, for use by 
regional committees throughout the state 
(copies available from the Clearinghouse) ... 
The Kansas Bar Foundation is applying the 
Maryland Legal Services Corporation’s two- 
letter-follow-up-phone-call recruitment model to 
their current drive. The President of the Kansas 
Bar Association first sent a letter to the state’s
6,000 attorneys encouraging them to join the 
new IOLTA program, and this was followed up 
by letters from key bar leaders to their local legal 
brethern in 12 regions throughout the state. 
Senior partners of firms in each region have 
been targeted to receive follow-up telephone 
calls. While the Kansas campaign is not yet 
completed, bar foundation officials are encour­
aged with the results to date ... The North 
Carolina State Bar’s 1985 annual membership 
fee notice mailing included a letter about their 
IG i_fA  program and sign-up forms. North 
Carolina also has a voluntary bar association, 
and the chairman of its Young Lawyers Division 
sent a letter at about the same time encouraging 
attorneys to join the program. The result of the 
two mailings was the biggest enrollment for any 
month since the program became operational in 
April 1984. The IOLTA program’s director 
believes that lawyers had become aware of the 
program through bar and media articles and 
that the mailings provided the needed impetus 
to convince them to join the program ... The 
Colorado Lawyer Trust Account Foundation, 
with some advice from a marketing firm, has

(continued on page 10)
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revised and updated their educational IOLTA 
materials. Over the next several months. 
COLTAF intends to do targeted local mailings, 
to be followed up with keynote speeches on 
IOLTA during regularly scheduled bar associa­
tion meetings ... The new Chief Justice of the 
Oklahoma Supreme Court has sent out a letter 
to all attorneys in the state who have not enrolled 
in the state’s IOLTA program; the Oklahoma Bar 
Foundation is considering the possibility of 
hiring a professional marketing firm to further 
assist them with their recruitment in the fall ... 
The Oregon Law Foundation, which increased 
enrollment from 25% to 33% as a result of a 
rejuvenated recruitment drive during the winter j 
months, is now trying to decide whether a 
special campaign directed at solo practioners in 
the state would be cost-effective . . . South 
Dakota's IOLTA program is undertaking a one- 
on-one attorney enrollment campaign during 
the spring n onths ... The Vermont Bar Founda­
tion has set up a new statewide implementation 
committee o  assist with their recruitment 
efforts.

Program admiristration. Internal management 
and financial systems, with a particular 
emphasis on computerization, will be a primary 
agenda topic during the Ji ly 6th IOLTA Pro­
gram Directors’ Meeting ... IOLTA programs not 
using outside data processing services to handle 
their record keeping and financial institution 
reports have either bought, or are considering 
buying IBM hardware. The Minnesota Lawyer 
Trust Account Board and the Lawyers Trust 
Fund of Illinois have bought IBM Personal 
Computers; IOLTA programs in Maryland, 
Oklahoma and the state of Washington have 
purchased IBM PC AT models, and the Ohio and 
New York programs have IBM PC XT hardware 
on order. All are currently investigating the 
available software packages to determine which 
can most easily De adapted to their needs. Two 
IOLTA programs housed in their state bar 
associations —  the Kansas Bar Foundation and 
the Gtan Bar Foundation —  are utilizing bar 
association IBM 36 hardware, and have had 
compatible software programs designed to track 
necessary IOLTA information.

(continued from  page 9)
Conflict of interest policies established. IOLTA 
program boards of directors in Florida, Illinois 
and New York have established formal conflict 
of interest policies regarding grantmaking 
decisions. Copies are available from the 
Clearinghouse.

Videotapes explaining IOLTA available for use 
in other states. The State Bar of Texas has 
updated an 18-minute Q&A videotape made in 
1963 with Arthur England and Randy Berg, and 
the State Bar of Wisconsin recently produced a 
similar 13-m!nute videotape with the Chairman 
or the IOL i A Committee answering questions 
about their proposed program. It has been sent 
out to local bar associations for their use in 
educating attorneys about IOLTA. VHS copies of 
both tapes can be borrowed from the Clearing­
house for limited amounts of time.

Mark Your Calendar

IOLTA meetings, followed by a cash 
bar and dinner, have been scheduled 
during the American Bar Association’s 
Annual Meeting in Washington, D.C. on 
Saturday, July 6, 1985. IOLTA Program 
Executive Directors will meet from 9 a.m. 
to Noon in the Shoreham Hotel’s Blue 
Room (Level II). The joint meeting of the 
Clearinghouse’s Advisory Committee and 
ABA Task Force on IOLTA will take place 
in the same room from 2:00 to 5:00 p.m.

A cash bar reception, co-sponsored by 
the Clearinghouse, the ABA Task Force 
and the National Conference of Bar 
Foundations will be held from 6:30 to 
7:30 p.m. at the Sheraton Washington 
Hotel, in the Nathan Hale Room 
(Wardman Tower). Dinner ($25.00 per 
person) will follow in the adjoining Ethan 
Allen Room. All persons interested in 
IOLTA programs are cordially invited to 
attend either or both of the meetings, as 
well as the reception and dinner. Please 
let the Clearinghouse know by May 31 if 
you would like to attend the dinner.



STATCJS OF OPERATIONAL IOLTA PROGRAMS1 
(as of April 1, 1985)

T ype P ro g ra m / In te re s t A m o u n t D is tr ib u te d
J u r isd ic tio n / Eligible A tto rn ey In co m e for Legal

Im p le m e n ta tio n  D a te P a rtic ip a tio n R ece iv ed 2 S e rv ic e s  to  P o o r2

FLORIDA V oluntary $6,603,181 $ 3 ,7 5 2 8 0 0
S e p te m b e r  1, 1981 4 ,0 3 5  (23% )

N E W  HAMPSHIRE V oluntary $2 7 7 ,1 5 7 $ 2 8 1 ,4 3 7
J a n u a ry  1, 1983 5 9 1 (3 0 % ) (q u arte rly  p a y m e n ts )

CALIFORNIA M andato ry $ 1 5 ,1 1 5 ,4 9 7 $ 7 ,2 0 0 ,0 0 0
M arch  1, 1983 4 9 .0 0 0 +

MARYLAND V oluntary $985,851 $ 3 0 6 ,5 0 0
M arch 25 . 1983 2 .3 3 0  (44.8% )

C O LO R A D O V oluntary $2 6 9 ,4 3 5 $ 1 8 8 ,5 4 5
April 1, 1983 1 ,6 0 0 (1 9 % )

DELAW ARE V oluntary  (O pt-O ut) $5 3 2 ,842 $ 1 7 9 ,0 0 0
M ay 26 . 1983 500+  (67% )

M IN NESOTA M an d a to ry $ 2 ,1 1 5 ,0 0 0 $ 9 1 8 ,5 0 0
J u ly  1. 1983 12 .000+

O R E G O N V oluntary $ 2 5 5 ,8 4 5 $ 1 0 0 ,0 0 0
N o v e m b er 1, 1983 1 .6 5 5  (33% )

VIRGINIA V oluntary $4 9 5 ,0 0 0 $ 1 3 2 ,0 0 0
N o v e m b er 1, 1983 1 ,5 6 0 (1 5 % )

ILLINOIS V oluntary $3 6 1 ,0 8 0 $ 1 0 0 ,0 0 0
D e c e m b e r  7. 1983 4 ,2 0 0  (21% )

IDAHO V oluntary $54 ,0 0 0
J a n u a ry  1, 1984 4 3 0 (2 7 % )

OKLAHOM A V oluntary $69 ,000
M arch  15. 1984 5 4 2  (7% 0

NORTH CAROLINA V o lu n ta 'y $1 7 6  8 5 9
J u n e  23 . 1983 1 ,0 6 7 (1 ;:% )

UTAH V oluntary (O pt-O ut > $ 1 0 0 ,0 0 0
Ju ly  1. 1984 5 0 0  (7%)

VERM ONT V oluntary $5,732
S e p te m b e r  1, 1984 (3 0  firm s)

ARIZONA M an d a to ry $ 3 1 5 ,000
S e p te m b e r  30. 1984 4 ,0 0 0 +

KA NSA S V oluntarv $4,000
N o v e m b er 1 ,1 9 8 4 2 3 0 (1 1 % )

N E W  YORK V oluntary
J a n u a ry  25 , 1985 N o fig u res  availab le

R H O D E ISLAND V oluntary  (O pt-O ut)
M arch  1. 1985 No fig u res  availab le

W ASH INGTON M an d a to ry
M arch  1. 1985 N o fig u res  availab le

TOTALS: $27,737,479* $13,158,782 2

'The following jurisdictions have approved IOLTA programs, but were not operational as of April 1, 1985: Arkansas. Connecticut, District of 
Columbia, Georgia, Hawaii, Iowa, Louisiana. Mississippi. Missouri, Nebraska, Nevada, New Mexico. Ohio. South Dakota. Tennessee, and Texas.

Cumulative since date program became operational.



Litigation Update
(continued from page 1)

established a schedule for the submission by the 
parties of proposed fact stipulations and 
Memorandums of Law during the months of 
March and April. In addition. Judge Lynne stated 
that after he has reached tentative conclusions 
he will permit oral argument and estimated that 
this would take place about mid-May. Judge 
Lynne's remarks offer encouragement that he 
will dispose of the constitutional issue by 
summer. The Clearinghouse, on behalf of itself 
and a representative group of Florida IOTA 
grantees, is appearing as Amici Curiae on the 
constitutional issue.

Five Iowa attorneys filed a Petition for a Writ of 
Certiorari with the United States Supreme Court 
on March 14. 1985. Edward Ronwin, et al. v. 
Supreme * * ' of Iowa (Mo. 84-1461). The
questions >d for review were (1) “is the
mandate. on Lawyers Trust Accounts
program -d by Respondent Court in the
State of low. i violation of the Fifth and

Fourteenth Amendments. U.S. Constitution, 
since th . interest earned on elk 'id attorney's 
funds in said accounts are taken Dy said Court 
without permission or even knowledge of the 
client and without permission of the attorney?" 
and (2) "does the declaration of a mandatory 
Interest on Lawyers Trust Accounts program by 
Respondent Court violate the constitutional 
principle of separation of powers of the three 
branches of government?"

The Iowa Supreme Court’s Brief opposing a 
grant of Certiorari was filed on April 12, 1985 by 
the Attorney General of Iowa. The Court argued 
that (1) rulemaking by a state supreme court 
establishing an Interest on Lawyers Trust 
Account program is not a judgment appealable 
to the Supreme Court under 28 U.S.C. §1257 
and (2) no substantial constitutional question 
exists as to the constitutionality of the Interest on 
Lawyers Trust Account Program. The Attorney 
General’s office expects a decision as to whether 
the Writ will be granted by mid-May. $

N A T IO N A L  IO LTA  C L E A R IN G H O U SE
Florida Justice Institute, Inc.
1401 AmeriFirst Building 
One Southeast Third Avenue 
Miami. Honda 33131

R o b e r t  H i c k e r s o n

A l a s k a  L e g a l  S e r v i c e s  C o r p .

615 H S t r e e t ,  Ste. 100 
A n c h o r a g e ,  A K  9 9 5 0 1

LEG 15 13282051 05/23/35
NOTIFY SENDER OF NEW ADDRESS 
JAK LEGAL SERVICES 
550 W 3TH A V  1k)0 0 
ANCHORAGE AK 99501-3553
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Approved IOLTA Programs

January 15, 1906

J u ris d ic t io n

1. PLORIDA
TV florlda Bar 

(U n i f ie d  — 3 6 . 3 2 0 
members. 20.343 In Stole*

Type Program/ 
Approval Method Interest Recipient/ 

Fund Dlspe/ser Uses of IOLTA Income Implementation Status Interest Income
Amount Dtstiihuted for 
lega l Servk ?s to Prvy

•  Vohwtary O ngnm
•  F lo r id a  S up rem e  Court 

Opin ion 402 So 2d 389 
(M y  |fi. 1981)

•  4.040 attorneys participating

2 l l  of bar wah Hurt account*

Florida Par foundation (pie 
•Msting)

•  legal aid io the pone
• UixW* loam
a ^ImiiMUratton uf fustice projects 
a other programs as are specific 

approved from time to time by the 

Supreme Court for e*C*uPvety puWc 
pvjmet

•  Dec «rne nperatlrviai Scfrfernl'Cf I. 1901
•  Funds first dlstritoitrd 1982
•  Annual grants to 36 legal services providers 

made In SeptemVr 1005
•  ConstttnUonal challenge In fr<Jria> rourt 

denied December 16. j906

*0 .%6 .520 lo  date 
1)094 000 tort fiscal year 
*250,000 monthly

*6.157.600 to dale 
^2,405.000 tort 
QfAnt yeiv

2. CALIFORNIA
Stole liar of CalJorni* 
itW le d  95.570
mernheisl

3. IDAHO
Malm Stole Par K lm lird - 
2 .400 members) 1.900 
at live

a rtond^nty Itogrnm 
•  lerpslation marled Sej/teml«ei 

25 1901. effectrve January I, 
|O02. California R iiv rv ii and 

Pit2eisJon» code. $V,210 6228
(1981)

a 50.000 •  towyeis paMu ipahng

Mate f lu  r4 California (public 

ctvporaiion crraled by Constitu 
i*nat serves as arm of jod>'nvy). 
rlfClbUbont/ fund supervised try 
lega l Senates i’.miM rund f'o 
mrnissiort (17 allareys and 8 
public menders)

a V«fiiuifliy Prngtain
•  Supreme Court Oder. AV»y 27, 

1962
•  426 attorneys fWtltlCI|tatir«|

257. n l I mu saAtl* trust ai i mints

Idabo I aw f mirwtohnn (pre 
existing)

a to ftirvd qualified legal srrvir es 
|wngrarm and support renters on the 
basis t4 tl»e mimfre; .if poor people inttie 
uate as a whole 

a to provide work oppr’rli»i*iraw'lh|vTy for 
Isw student* al qualified togst services 
fKrgrarcs and wh«e frauMr. scto'lsr 
sNj*s fr>* disadvantaged to* \trelents 

a Slate fW  may pay a< tual administrative 

rnsls of the program and td  up a rra
•nr14Me ictcrve

•  Became operational March I , 1963
•  104 legal services pmgrams and support 

centers ircervcd grants
•  radially rnmputoilred
•  Working on grantee evaluation process
•  Revised grant applrcation
•  Working In  reduce hank servlre (barges

•  Program field eorisiUutiwial Ivy 4th District Court 
of Apj.eal. Opinmn dared Decefnber 19. 1901 
cei denied ( IS  Supreme Court

•  *21.000000 lo da»e
•  *12,000000 lad year
• *1 000.000 mnnlMy

* pm l*nno panels ami nilrer ptrw|raru« in •  Ongratn operational January 1. 1904
prranle (rgal asslstanre to die uid..)~rti 

•  A'lininiUratinn nl jn'.tree prrvparns 
a (aw related education jn'xpams 
a la* student I.vans and v  tola* stops 

a <4l;er progtoms for the .ntriert
which may be am oved  (mm time to 
lime ty  die Halm Supreme Court

• Mecmttmenl moving from mess marketing In 
one on or* efforts

* funds first itislnhuled July 1985. wilt ecHrtimie 
on semiannual basts

*150.000 to d.rte

* 1 2 . 0 0 0  m o n th ly

**172  million tn dale 
* * 10 5 milfinn tost

grant yeai

*46000 to dale

a. MARYLAND
Maryland Stole liar Avsor ia 
lio n  (Volurdnry; M .3 0 0  

members 16.600 retjts 
leied attorneys)

5. COLORADO
Colorado Dai Association 
(Voluntary 0 .700 in f i l l  
hers; I 3.000 regislered 
attorneys)

» Voluntary llo g ia in  
► ( rglslatino enacted by Muy 

IsrvdGeneral Assembly. July I. 
1902 Md Ann Curie. Art 10. 
M 4 (a) (?) (1982)

* 2.330 attorneys participating: 
461 nl liar with trust accounts

Maryland I egal Srrvtt e» f  nqvs 
ration (new $601 (c) (3) quasi 
public rnqviratlnn)

» Vokrntory Program 

► Colorado Supreme Court 
Orrfer. Movemlief I. 1962 

• 2.040 attorneys patltnpalinq. 
241 of bar with trust accounts

i |0f ) l  tn nrganlralions providing civii 
legal servrtes to Ihe poor and bandl 

rapped

3 lull time daff
Anticipate distributing *1 06 million In June 
1986 to 5 legal services gntiWes

•  4 Intel services grantors last year
•  flee ante operational Match 25. 1981
•  Computerized
•  Annual rrrruitnirnt campaign no* going ihi

•  C ons idering conven ing  lo  a mandatory program

•  *1.506.546 to date
•  74 1.181 Iasi fiscal year
•  *65,000 monthly

' *033.360 In flair 
» *107.500 last grant 
year

Colorado la*.yet Inrrt Arcnura 
FounrtaitonCOI TAF (new $501 
(C)(3) corporation)

•  assist In providing legal srrvKrs lo the •  Became operational A|'ril I, 1983
disadvantaged

•  l.nprovr delivery of legal senares
•  promote knowledge and awareness of 

Ute law in Die community
•  Imfwove the administration of justice

f wo giant cycles per year; preparing lo disburse 
*125.000

• Twn newsletters, one (nr law d ims, onr lor 
banks

► flew recruitment e lh iiti on 50 taiqet Itmis
* Colorado Springs has 701 participation

1 *487.000 to date 
*276.406 last fiscal year 
*22.000 monthly

•  *206.760 tn date 
> *200000 tost grant 

year

5. NFW MAMPSHIRF. •  Voluntary hngram Mew Hampshiir flat Foundation •  legal sersyce* to die dis.sdvnr.latjed •  IJecame c*|tefatiniial January I. 1963 •  *521.000 In dale •  *‘VS.7J7 tn date

Mew Hampshire (Vu AsmmI

a ilo n  ((In llle d  -  2 .400 
members)

•  Mew Hampsliire Sujseme (preexirtlng) « puWk education relating to tire courts •  *3)1.022 lo  l*e awarded to legal srrvn rs In •  *2 70.(KK> last fiscal year •  * 160.4J7 last fiscal
Court Opinion. 453A  2d 1258. arwl Vgal matters January I9R6 « *30000 inondily year
Movembet 24. 1962 •  such \Mlier programs a% may he ap * Intensive renudritrn l cang ia lgn underway

•  740 attorneys participating 
461 of bar with trust accounts

proverl hy the Supreme Cou*’ nUmj volunteer <neml»er$

7. MINNESOTA
Minnesota State Onr 
Association 
(Voluntary 10.000 
members. ) 3.000 reg 
blered rtlnmrys)

* Mnnrlaioiy IVvjiam 
» Minnesota Supieme Court 

Opinion. 332 D W  2d 151 
Decemfier 13. 1982 

► 12.100 attorneys participating

lawyer Trust Account Board 
1.1 AD (a new agency of the Min 
ne-»c4a Supreme Court)

•  legal aid to die j'oor

•  law retatod education
•  arlrninlst'atiori n l justice projects

•  IW am e  operational July 1. 1903
•  Mandatory program being monitored through 

IOLTA Infom-atlon reip*esied on annual attomry 
Hcense registration fnrnti

•  f ftnds (fistnlnrtrd annual^
•  I’aitfflllv computedied
•  11 legal services giant rev

•  *3.170.407 lo  date
•  *1.425.030 last fiscal year
•  *121.000 monthly

•  *2,140 (XX) to dale
•  *600,000 last grant yea



Approved IOLTA Programs
January 15, 1986

Tyj>« Progiam/ In te/n t R fdp lent/ In lfjra t Income A'nount OU lrllu lcd  Int
Jurisdiction Appiovri Method Fund Dhpener ( j s o  ol IOLTA Income Implementation Slatu* Received Utgal Services to Poor

1 5 . NEW YORK
f \r-tt Yo»V State flat 
Association (Voluntary 

35 .R35 m em ber* ; esb 
mated 60,000 In private
|M IKllff)

•  VolutilAry Program

•  ri Y Judiciary l.aw S 407 and 
M Y Slate Finance La* 5 97 v 

(1903)

•  Stale Comptroller lo  receive 
firvj hold funds at a fidu< iary 
for newly estaMiifred Mew York 

IO IA  ruod
•  Fifteen memlv-i Roaid o l Ttus 

lees lo administer lire. IOLA 
Fund

•  legal services for the poor (no less than 

75% )
•  purposes related to lire lug unveii rent o l 

tire administration o l frA k t

•  Program became operati* nal January I9fl*»
•  6,000 «attorneys partklpAtr^ f | 0 t  of bar with 

Intsl afC(mnts)
•  biimediategoallstnreciitlt 14 15.1k ''ettmneys 

(20X of bat wtth trust accounts)

•  3110009 co date

1 6 . HAWAII

Hawaii Ĵ a'** | iv  
Association (tfcttfied 
2,700 m fn ib n s . 2,100 in 
pnvatr practice)

•  VrJiinMry fYngram
•  Hawaii Supreme Cosirt Order. 

Sejaeml«er 22. 1983

1 It*Ati (Vu Foundation (pre 
o lt lln g )

•  "Id tn tire poor
•  proviile aid lo law reform prnjerfs
•  provitle for competent delivery o l legal 

services to those who are eligible therefor
•  fHovkle continuing legal edrtr at ion
•  provide legal eifur ation to laymen
•  slrwlerJ loans
•  supfvrrt other programs lor the |>enHrt of 
the pulrbr and specifically af*proved by the 
Hawaii .jupreme Court

•  Program opr rational Sep!ertil*er 1, 198^
•  SRfl attorneys participating (281  o l  those 

eligible)
•  All of Hawaii's 14 hanks a ir rnojreraling
•  Personal cnntarl works best for recruitment

•  113.500 to dale
•  3).100 monthly

1 7 . UTAH
(tab State liar (fJndied 
4 401 rncinl»cis. 
3.000 .v tiv^l

•  Vutuirfary Opt otit F*tog»am

•  (lla li Supreme Court
( ij'iMino. 672 T 2d 406, 
(Or tn l^r 5. 190.1)

•  130 turns pailirtf sling 

(15% ol thus** eligible)

(Mali |la r 1 oorulaMon (pre 

existing)

•  legal a‘J to the iltsaifvaraagrrl
•  law reform
•  administration nl |uslue

•  Pioqram became operarlorral July 1. 1984
•  T unrls d isliibt'^d June 1905
•  Piorpam has p» ,be (Jlali liar FotiitrWktn on 

llie m ap '
•  Mew rrd inting clforts ncrded
•  .1 legal sernces grantees

•  3138.000 In date

•  *50,000 last Itva l year
•  3 |0000 monthly

•  *40,900 to date

1 8 . VERMONT
Vermont flat 
A^vnrinimn (VnltmiaiY 

1.300 members)
•

•  Voluntary fYoqtam
•  Vermont Su|»reii»eCourt Older,

Octol»ei 20. 190.1

Vernmnt Oar f oundetiori 
(new 501k ) 1.1) corporation)

•  for the srt|'|tfMl nl Irgal srtvirrs to the 
rlts.iihantagrtl

•  for |Hibl'C frk»r ation rrlaiinij to the courts 
and legal rrratlers

•  Program became operational September 1, 
1984

f  FiiimJs Inst distutniterl CV|i4*er 1 1985
•  (Islrrg one to one reciirtlment rarnfratgn
•  ( iian l cycles vary

•  328.J09 to dale
•  371,082 last year
•  3?.0(X) monthly

•  320.000 lo date

1 9 GEORGIA

State IV*r o1 Georgia 

(Unified -  17 000 mern
!>«(%. 14.000 active)

•  Vntm Mry Progiarn
•  Oe*>rgtA Supreme Court Order. 

November *1. 1993

O nfipa ll.ir foundation (fne 

existing)

•  legal aid to the poor
•  studrtri loans
•  adtiuirhir<t>Kiti ol (usflrr jnnjects
•  mu It fitlu-r ptiv|rarns lor the beorlit rtl 

the public as are sf*cilkally ajproved 
from time to tirne by the Supreme Court

•  fYortram Irrrame operational l)errml»er 1985
•  Initial rerruitrnerrl dove underway
•  IUnks crv)|»erAlivf\ following example ol f lotirl.s 

banks

♦ 311,000 to date

20. SOUTH DAKOTA
State Bar of Soulli Dakota 
(Unified — 1.121 membflS. 
1.201 Active)

•  VtV'iittary r iog iam
•  South Ctokuta Supreme Court 

OuJcr. January 5. 1984; effec­

tive July 1. 1904

South Dakota Oar Foundation 
(pie ertstlng)

•  delivery o l crvft and < tinarwil legal serdces 
aivl the aditnnislratlon o l Justice

•  IrHp picvrnt e rtnre
•  encourage lawielated edocation In lire* 

y  IhkJs (K 12) aik! for adults
•  tssire f»iHtfatir»ns ar»d give Ibe public 

infor inrtion about lire (Inited States legal 
system

•  Program Ofvrational April | , 1985 
® VlO.OOO lo r  grants In 1986
•  Grral conjuration from banks
•  ‘Honor Ro ll' of p a r lic lp an ls  pub lished  

regularly

♦ 3)7,000 to dale

2 1 .  ARIZONA •  M.<i»1.ilniy PlMJimn A iim n il Oat Focllidallim (pie- •  legal ad  tn Die poor » 991. <rt I'liii'lilr d llom ry , piilliclfM ling •  590 7,567 lo dale •  *150,000 In il.ilc
cj n .  » •  Aiuo im  Saipieine Ctwirt O idci, exUtinq) •a(linli»IMiailoncd|us)kettio|ects * lu t iih  l i t l  ila likbum l Aptl 19115 •  tflt.OOO monthly
Stale BM ol AJliiKia Jammy 1 1 ,19(14. clleclive 30 •  «udcm loom •  *700.000 lo  he dlvttihuted In 1986
(tlnllted -  7 ./R  7 day, attef receipt of IRS tiding •  luclt olhet ptogiaim at a ir  specifically •  ,>7 ln , . i l  scivkcs p ioq iann  received lllli i l i i i i)  Inal
mrnitie(S) app’ovrd tiom lime lo li in e  by the yeai

Supieme Court I™  exclusively ptihlle .  p ,cam e opnallo iia l O tlohei JO. I9IM 
purposes



22. KANSAS
Kansas Dai Aim* itinn 

(Voluntary -  4 ?00 mem 
b fft . 6 0(>0 registered «ll« 

neys tn stale)

•  Vnlui tsiy Piogram
•  Kansas Supreme Coin. Order. 

AjhII 0. |0(M

Kansas |Vn f ounrlatron 
ffceedtfiix))

•  legal v n v c i  lo llte pnnr
•  artrnuxittatit*. 1 juW c programs

•  student kwint or sc liol.it ships
•  oilier programs deemed l»nportar< by 

l**e Kansas Supreme Court

•  Program  became cpeiati'.oal flovember 1, 

lOfVI

•  I5X  of atlorneys In stale with trust accounts 

par Ik l| wiling
•  Recruilment procedures being reevalualrd

•  *25.000 lo  date

23.1'EXAS
Stale Mat o( Texas

(Unified 44.000 rnrmtwrs)

•  VulimlAiy h o g fiin
•  Texas Su|HriM Cmirl O lder. 

May 9. 1904

Te»a% Equal A n r n  lo Justice 
foundation (ne» $501(0(3)
Cot|"VMlnn)

•  Provide legal services lo U*e poor In civd 
matters

•  Operational since October 19(15

•  lu (list lluee months. OX ol ilie  eligible |>a« lias 
l iw n  recruited

•  Cornpirterlradon completed

•  *30 000 In date

24.NERRASKA
f VNaska Scale Dai 
Asvx billon
(limbed — 6.700 members 

4.700 active)

•  VriunUiyFlogram McbtasVa lay* is TrustAccount
•  H»*Nailui Supieme Court O id ff . rouncfalior .n r*  $501 (r)( 3) 

May 10 I 9 l i i  corportlon)

•  legal services lo die poor •  Became nfwratmnal A|»cd 1. I9B5
•  R7 7 altotnrys participating
•  Have shilled from d irrcl mail to one on one 

ipcfuitrnent

•  *20.461 tn due
•  *4.600 monthly

2 5 .  MISSISSIPPI
Mississippi 5^ate Dai 

((Imhrd -  O.TOflmwilM'H. 
4.bO(iin stair)

•  Vi Ju'iUry ftngtnm
•  Supieme O m il 

Oder. May K). 190*1

Mnsmipf*v Mat foundation •  legal aid lo Hie jrmr
•  law related education pmgiams
•  student levins a>v1 si |t« Jaislwps
•  inganve li*e administration of justice
•  programs specifically it|ifHoved ftoin 

lime lo time |ry tl*e Court for exclusively 

public purposes

•  Became opetahonal In December. 19(15

•  560 a t i'in ry i |«aiticipating
•  flrochu ir very (MipuLir
•  flew  self Hive irrnrilinetit campaign inuteinay

•  *6,000 lo  dale

2 6 .  CONNECTICUT
CorinAf.lirnt flu* Asso 
nation (Voluntary

m em be it. 11,000 

feglM rifd)

•  VrJunlary Program
•  1 ryislalloo enacted \r, Conner 

lien! General Assembly and 
signed l»y Governor on June 
1 0 .!9B4;PuW‘cA dM o  (VI 537

Conner llrn l Mar foundation 
(pte existing)

•  (ecjal services to the |MH>r •  Program nol operalmnal
•  Direct rnait materials now t»ririg piepaird
•  Stare requires cNcnl notice
•  Recently hired IOLTA f jir t iit iv f Director

27.WASHINGTON
Washington .Ofllf Mar 
Association (Unified 

11.099 menders)

•  Mindaloiv Program
•  Washington Supreme C w il 

Opinion. 10? Wash ?d 1101 
(June 19 I9B4)

effective Match 1. 19(15

lli»* 1 egal foundation rJ Wadi 
mgtnn (new $50t(cKJ) 
corjmcatlnn)

•  legal aid to the poor
•  slodenl loans
•  improve ll ir  flcliniiMslialirm ol justice
•  oilier programs S|irc die ally approved by 

tlie court for die politic s UiiefM

•  Ocatne operational March 1. I9n r»
•  Good response Imm  hanks
•  fu nds  rlislt it ruled Dec entl ret 19(15
•  Mar res|K»nsllile for ridorcing attorney 

compliance
•  fu llt im e  slafl

•  *1.339.383 to • late
•  *204.000 monthly

•  *1.231.900 to date

20.MEW MEXICO
.stale Mai i4 Mew o

(Unified - 1.900
members)

•  Voluntary Program
•  flew Mexico Supieme Court 

Older. July IB. 1984

flew Mexico flat F onndailon 
(new 50lt« )(3) corporation)

•  legal asisiance In the poor
•  legal education
•  administration o l justice
•  other charitable pu ip  ises as the 

Supreme Court may detrimine 

from lime* to time

•  Program became operational Septrm!»er 1. 
1905

•  2 IX  of Ihe eligible bar Is |*arlir ipaluiy
•  Person in  person recruitment campaign now 

linden iy

•  *9.200 to date

4



•If .

36. DISTRICT 
OP COLOMBIA

D iaI i M  of Columbia Oar 
(Unified 4 1 M 0

•  Voluntary OptOrft f>t»gram 
• D C  C du it o f Appeal* , 

CWder. February ? ? . |QR5

The fV .ln r i n l Columbia Her 
Foundatinn fpie enating)

•  leqat aid to the poor (al leaat R M |

•  admrnlalraUnn n( (uuice (up tn 151.)

•  Operational a* of January 15ns
•  Fliat direct mail campaign completer)
•  Attorney* had until Nnvemtrer I0R5 fo npt nut

37. MASSACIIOSETTS
K nvtch iM rtli flat Aaancla 
lion (Vnlun'^ty — IF.OOO 
rnrm liert. .10.000 l*c*.iv*d 
to prart.ce)

•  Voluntary Program
•  M nu /hm rlU  

Jurfcrlal Court Order 4 7(1

NT. ?d 71.sc .
M fry ? f h 1005

Multiple recipient*

•  Ma*iachu*etl« (f.eqat A* 
siatanre Cocp (pre #»|*flng)

•  Bnaton fter F o unda t io n  
(pie n lrllnr])

•  Mauarhuteif* Her round* 
boo (pre e*l*tlng)

•  cMf leqat aenrfce* Jo g*e p .km
•  improvement* to tt»e admiuratratlnn n l

Itcrtkf

•  Not npeialmnat
•  Ma**achuaetl* K">| |A  Implementation f  »m 

mMtee now reenHinq. firal ma«* maila^J l.il* 

March
•  Banka aie cooperating

38. SOOTH CAROLINA
South Carolina Bar 
((ln*f»ed — 600Omen*l>era. 
5.000 realdenl rneml'eti)

• Voluntary Program
• S o u th  C n ro l ln n  S to le  

S u p rem e  C ourt O rde r . 
October 10. I0R5

South Caiolina Bat To mdalion 
Iprr editing)

•  legal aervicea In the pnnr
• lew related ed'Kelmu

•  Not operatlnnal
• Recruitment began November 10(15 (50 (Irma 

tlm* far)
• lo pcoceaa of getting banks operational

•

39. MONTANA
Stale flar r i  Montana 
(Unified — I.QOOmemt*era)

•  Voluntary Opt Out (Vigrnm
•  Montane Supreme Court 

Older. Ortober 31. 1*505

Montane 1 aw Voundatlon 
(pre editing)

•  providing leqat aidatanre in  the poor
•  legal educalton
•  other puipnae* aervtng fualice

•  tl*(*ecled tn ler.o in r operatlnnal Spring I0RS
•  IOI TA Implementation Board haa Irren cej tiptn 

work wrth attorney* and banker*

-10. KENTUCKY
Kentucky Bar Aav»rlallnn 
(Unified — 9.(>00 member*)

•  Voluntary
•  Kentucky Supreme Court 

Older. January 13. I PRO

KentucVy Bar Foundation Inc 

(pre eilallng)

•  aaalit legal aenrtce* to the poor •  Taper! to l»ecoine operational duty 1. lOfllj
•  foance public aervtre legal program* •  Media bKti now g o ing  on
•  'tcholarahip* lo * lew student* •  Setting up ihe Initial Board of Trustee* of Ihe

Kentucky KM.TA Fund

\



p re s id en t  _i m e s s a g e

IOLTA — AN IDEA WHOSE 
TIME HAS COME

T
he Louisiana State Bar Asso­
ciation s Code of Professional 
R esponsib ili ty  ch a rg es  us 
with the responsibility of insuring a c ­
cess to justice to tnose unable to 

afford it promoting improvements in 
the efficient anc fair administration 
of justice and assisting in the un ­
derstanding of our legal system by 
the public at large 

Historically members of the legal 
profession nave willingly shouldered 
these  and other im portant public 
responsibilities But no tw ithstand­
ing conscientious work or. the part of 
many the best efforts of professional 
and charitable organizations have 
proven inad eq u a te  The need for 
)on?l services, education on legal 
issues and support for improvements 
in the administration of justice is '  
greater now than  ever Failure to 
m eet these needs will erode respect 
for the rule of law as well as the legal 
profession and detrimentally affect 
our whole society In response to this 
need the IOLTA. concept was born 
IOLTA is an acronym for interest on 
law y ers ' t r u s t  a c c o u n t s  It is a 
method of generating revenue on 
otherwise unproductive funds and 
using that money to fund law related 
activities 

Traditionally. American lawyers 
have deposited their clients' trust 
funds m standard demam deposit 
checking accounts Unless tl sum 
was so large or was to be h* d for 
such a period of time as to argue for 
its deposit in a separa te  in terest 
bearing savings account, all the law­
yer's trust funds were commingled 
in t o  o n e  n o n i n t e r e s t - b e a r i n g

accoun t Organized bars  in other 
countries, suer, as Canada and Aus­
tralia oegar. in the 1960s to develop 
IOLTA programs to generate interest 
or. such trust accounts tc be used for 
the public goon Funds generated on 
IOLTA accounts in Canada, for ex­
ample are used to support legal aid. 
saw libraries scholarships for law 
students client security funds and 
proiects for tne improvement of tne 
administration of justice Today in­
come on IOLTA accounts in Canada 
alone nas exceeded 34 million dollars 
a year

Florida becam e the pioneering 
American turisdiction for IOLTA in 
1981 when its supreme court upon 
petition by the Flonda Bar. ordered 
th e  im p le m e n ta t io n  of th e  first 

A.mencanized" IOLTA program At 
present. IOLTA programs nave been 
adopted in 38 states In 1984 the Flor­
ida IOLTA program produced in ex ­
cess of tnree million dollars which 
was used for iaw related services

An attractive aspect cf tne IOLTA 
concept is its simplicity The l.m- 
piemention of an IOLTA program will 
not alter an attorney's normal trust 
account p.ocedure. nor counsel s tra­
ditional fiduciary relationship with 
the client Under IOLTA, as now. the 
a t to rney  deposits  all those client 
funds th a t  are e ither  nominal in 
amount or tc be held for a short pe­
riod of time in a single account be­
c a u se  th e se  funds would not in ­
dividually generate sufficient inter­
est income to cover the financial in ­
stitution s service cnarges plus the 
a t to rn e y  s a d m in is t ra t iv e  costs .  
However. under IOLTA unlike cur­
rent practice this commingled trust 
account is a negotiable order of -with­
drawal. or NOW account, earning

Eldon E. Fallon

approximately 5 ’A percent interest 
The interest earned on the account is 
paid by the financial institution, after 
d e d u c t i n g  i t s  n o rm a l  s e r v i c e  
c h a rg e s  d irec t ly  to a rec ip ien t  
o r g a n r a t io n  — ir. most ca se s  a 
sta te  - tax-exempt bar foundation 
The attorney does not and indeed 
cannot, receive any of the interest 
The demand character of tne NOW 
account results in no interference 
with the attorney s normal trust op­
erations and the clients funds are 
federally insured and available at any 
time A.s under current practice, any 
amounts the attorney determines to 
be significant m amount or which 
will be held for a ionc period of time 
and '..her fore able to generate more 
i n t e r e s t  th a n  th e  f in an c ia l  in­
stitution s service charges plus the 
attorney s administrative costs may 
still be deposited in a separate inter­
est bearing account, with the inter­
est earned being paid directly tc the 
client

T im e-an d -m o tio n  s tu d ie s  con-

216 L o u is ia n a  E a r  J o u r n a l V o l. 33 . N o . ^



ousted  fc*. the  Stare 3a: o: Uarvia: 
indicate m at t: w'dL.d cos: approx­
imately S50 ir. service charges p. -- 
:r,e sv.cr ney sasm irustra tivecoats tc 
estcb.isr. anc  maintain a separate 
in terest-peering  accoun t Id: eacr. 
c..en: s aeposit At 5 percent inter 
e s t w o u l d  carte 22c days toearr. 252 
or. a 22 00C deposit 55 aavs or. a 
25 00C deposit and '.2 cays cr. c 
230 DOC deposit Therefore using 
Maryland s example if an attorney 
received 21.000 for eventual cis- 
oursement tc tne client it woulu take 
neany one yea: for tha t sum to earn 
sufficient interest to justifv opening a 
separate interest-bearing account for 
the client Untie: norma, trust op­
e ra t ions  therefo re  tne  a t to rn ey  
wouis make the decision to place 
that money in a single commingled 
i n t e r e s t - b e a r i n g  IGLTA. t r u s t  
account if however another client 
a Dusiness client for example left 
with the a t to rney  in escrow  the 
S100 000 proceeds of the saie of a 
business  until certain docum ents  
were recorded in another state anc 
the attorney was advised that tms 
process would require approximately 
two weeks it is obvious that the 
attorney would place this money in a 
separa te  interest-bearing account 
and pay tne interest earned less 
service charges to the client Under 
IOLTA with the exception that the 
single com m ingled trust account 
wouid De a NOW account with tne 
interest earned being paia to the tax- 
exempt organization, these common 
trust account practices wouid not 
change

Once received by the recipient tax 
exem pt bar foundation, the tunes 
generated  by the IOLTA program 
may be invested and disbursed as 
grants or loans for any project that 
benefits the tax-exempt status of the

orgar.ication anc is aliowes cv tne 
Interna. Revenue Service Current, 
tne parameters established o\ ex is t­
ing interna. Revenue Service runr.gs 
permit four genera: types or uses 
a .providing leca. services tc tne in­

digent anc  tne mentally trsan .ee 
s.providing lav.- s tudent mans ana  

scholarsmps 
zi providing law-related educations, 

programs for tne puc.ic

“The need for legal ser­
v i c e s ,  e d u c a t io n  on 
legal issues and support 
for improvements in the 
adm inistration of ju s ­
tice is greater now than 
ever. Failure to meet 
these needs will erode 
respect for the rule of 
law as well as the legal 
p ro fe c  SKv *i an d  det- 
rimentviiiy affect our 
whole society.”

(d)supportmg projects designed to 
improve the administration of jus­
tice and

lei for sucn other programs for the 
benefit of the public as may be 
specifically approved from time to 
time by the sta te  supreme court 
In the latter part of 19S4 both the 

House of Delegates and the Board of 
Governors of the Louisiana State Bar 
A s s o c ia t io n  p a s s e d  re so lu t io n s  
endorsing the IOLTA concept and 
recommending its adoption oy our 
s ta te  supreme court On January 14 
1985. the Louisiana Supreme Court

ncic-c L'arrcr 5 DR 5-121 ;* the 
i,wd- c: Profess; ona. Response. 
to a.icw vci-.r.iarv attorney participa­
tion ir. tne 'merest or. Lawyers Trust 
Accounts i IGLTA program to n e  m- 
p ie m e n te c  bv one Louisiana Bar 
Foundation

.As in e th e r  ju r is d ic t io n s  tne  
Louisiana IGLTA program has oeer. 
carsTUi to avoid imposing any add i­
tional or different administrative bu r­
dens on tne attorney partic ipant 
Attorneys who wisr. to take par: in 
the IGLTA program will be furnished 
a one: anc  simple form letter oy 
which they may inform tneir banking 
institution o; t.iei: participation Tne 
letter will aiso instruct the  institution 
to make the attorney s current trust 
account a NOW account A. similar 
letter will inform the Louisiana Bar 
Foundation of the new participation 
Tnereafter al: interest earnea on tne 
trust account wil: oe mace by tne 
iinancia. institution directly to the 
Foundation, with the attorney re­
ce iv in g  s t a t e m e n t s  of a m o u n ts  
earned anc paid Since in aii other 
respects the NOW account operates 
as any other cneolung account the 
attorney s -rr.al trust operations 
will no: oe altered.

The Louisiana IOLTA. program is 
m its start up phase A. pilot protect is 
now under way to work through the 

administrative kinks that usually 
accompany any new program Short­
ly it will be made available to the 
entire membership Your participa­
tion ana support will be solicited To 
demonstrate our profession s com­
mitment to public service. I encour­
age you to respond affirmatively

President

iHcm ortam  

Stephen T. Victory 

February 19, 1940 - December 6, 1985 

Louisiana State Bar Association 
Secretary-T reasurer 

Editor. The Louisiana Bar Journal 
1983-1985
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A S S O C I A T I O N

F e b r u a r y  26, 1 9 8 6

R e p r e s e n t a t i v e  Jim D u n c a n  ^ • .p~
A l a s k a  S t a t e  L e g i s l a t u r e

P o u c h  V  (MS 3100)
J u n e a u ,  A K  9 9 8 1 1

De ar  R e p r e s e n t a t i v e  Du nc an:

E n c l o s e d  is the i n f o r m a t i o n  w h i c h  I p r o m i s e d  to s e n d  y o u  on 
IO LTA . It i n c l u d e s  the o r i g i n a l  l e t t e r  a n d  m e m o r a n d u m  to the 
A l a s k a  S u p r e m e  C o u r t  r e q u e s t i n g  a d o p t i o n  of an I O L T A  p r o g r a m ;  a 
m e m o  f r o m  C h i e f  J u s t i c e  R a b i n o w i t z  w i t h  the co-urt's a c t i o n ;  a 
l e t t e r  f r o m  the N a t i o n a l  I O L T A  C l e a r i n g h o u s e  c o m m e n t i n g  on the 
p r o p o s a l ;  a c h a r t  on t he  40 s t a t e s  w h i c h  h a v e  I O L T A  p r o g r a m s ;  
a n d " a n  a r t i c l e  f r o m  the L o u i s i a n a  Bar J o u r n a l  on I O LT A.

Th e Trustees of the Alaska Bar F o u n d a t i o n  are M a r y  Hughes, 
Bart R o z e l l , Sa ndr a Saville, J o h n  C o n w a y  and W in s to n Buroank.

S i nc er ely ,

—  G  ' ------------

D e b o r a h  0 'R ega n 
E x e c u t i v e  D i r e c t o r

vu

E n c l o s u r e s

cc: B o a r d  of G o v e r n o r s

p O. Box 100279, Anchorage, Alaska 99510 • 907-272-7469



C x iE *  JU3TC.E
JAV A RABINOWITZ

J U S T I C E S  
EDMOND W  BURKE 
WARREN W  MATTHEWS JR 
ALLEN T COMPTON 
DANIEL A MOORE

R O O M  418 6C4 BARNETTE ST 
FAASOANKS ALASKA 90701 

19071 457 9300

S ’ l t p r e m e  C o u r t

§>tatc of Alaska

M a r c h  6, 1 9 8 6

R e p r e s e n t a t i v e  M. M i k e  M i l l e r  
P o u c h  V, M a i l  S t o p  3 1 0 0  
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  M i l l e r :

T h i s  w i l l  s e r v e  t o  c o n f i r m  o u r  r e c e n t  t e l e p h o n e  
c o n v e r s a t i o n  r e g a r d i n g  t h e  A l a s k a  B a r  F o u n d a t i o n ' s  I ^ L T A  
p r o p o s a l .  A s  I s t a t e d ,  t h e  B a r  F o u n d a t i o n  p r e s e n t e d  its 
I O L T A  p r o p o s a l .  A f t e r  m e e t i n g  w i t h  t h e  B a r  F o u n d a t i o n  
r e p r e s e n t a t i v e s  a n d  t h e  P r e s i d e n t  a n d  E x e c u t i v e  D i r e c t o r  o f  
t h e  A l a s k a  B a r  A s s o c i a t i o n  t h e  S u p r e m e  C o u r t  o f  A l a s k a  

a d v i s e d  t h e  B a r  a n d  F o u n d a t i o n  t h a t  it w a s  a g r e e a b l e  t o  t h e  
a d o p t i o n  o f  an I O L T A  r u l e  t h a t  w o u l d  h a v e  t h e  f o l l o w i n g  
f e a t u r e s :

(a) t h e  p r o g r a m  w o u l d  b e  v o l u n t a r y ;

(b) o n l y  c l i e n t s '  f u n d s  i n  t h e  a m o u n t  o f  $ 2 5 0  o r  l e s s  
c o u l d  b e  d e p o s i t e d  in t h e  a t t o r n e y ' s  I O L T A  a c c o u n t ;  a n d

(c) e a r n i n g s  f r o m  s u c h  a n  a c c o u n t ,  n e t  of  a n y  s e r v i c e  
c h a r g e s  o r  f e es , a r e  t o  b e  r e m i t t e d  t o  t h e  A l a s k a  B a r  
F o u n d a t i o n ,  Inc; o r  s u c h  o t h e r  IR S a p p r o v e d  I O L T A  f u n d  
a p p r o v e d  b y  t h e  B o a r d  o f  G o v e r n o r s  o f  t h e  A l a s k a  B a r  
A s s o c i a t i o n .

S i n c e  i n f o r m i n g  t h e  B a r  a n d  F o u n d a t i o n  o f  t h e  S u p r e m e  
C o u r t ' s  p o s i t i o n  I h a v e  b e e n  a d v i s a d  t h a t  b o t h  t h e  B o a r d  o f  
G o v e r n o r s  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n  a n d  th e  A l a s k a  B a r  
F o u n d a t i o n  h a v e  c o n s i d e r e d  o u r  p o s i t i o n  a n d  w i s h  t h e  
o p p o r t u n i t y  t o  f u r t h e r  d i s c u s s  c e r t a i n  f e a t u r e s  o f  t h e  I O L T A



p r o p o s a l .  M o r e  p a r t i c u l a r l y  I h a v e  b e e n  a d v i s e d  i n f o r m a l l y  
t h a t  t h e  B a r  a n d  t h e  F o u n d a t i o n  b o t h  t h i n k  t h a t  t h e  $ 2 5 0  c a p  
is u n r e a l i s t i c  a n d  w i s h  t o  r e a r g u e  t h e  p o i n t .  F u r t h e r ,  it 
is m y  u n d e r s t a n d i n g  t h a t  t h e  S u p r e m e  C o u r t  w i l l  b e  r e v i e w i n g  
b o t h  t h e  B a r ' s  a n d  t h e  F o u n d a t i o n ' s  r e s p o n s e  w i t h i n  t h e  n e x t  
t w o  w e e k s .

B e s t  w i s h e s ,

S i n c e r e l y ,
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