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F U R T H E R  REFERRALS:

D A T E : * / j/ 6  )  b  C ?

The J U DICIARY_____________________C ommittee h a s  c o n s i d e r e d  HB 517 ^_______

"An A c t  relating to the p r i v a t e  sale and c o n s i g n m e n t  of w o r k s  of art."

and recommends: 

j do pass 

] do not pass

] do p a s s  w i t h  a t t a c h e d  amendment(s) 

] no r e c o m m e n d a t i o n

replace w i t h  C . & 1 M -- S - k . I sam e title

1 a [ ] n e w  tr’tle

and r e c o m m e n d s  (v ./3"'' ^  — y
------------------- 7--------------------------------------

[ ] further r e f erra l to t h e ________________________________________Committee

and attaches: [ ]
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[ J  
t / i
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S I G N I N G  DO PASS: O T H E R  RECOM M E N D A T I O N S :

[a <J / *

n o  ^

le t t e r  of intent 
first fiscal note 
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zero fiscal note
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O r i g i n a l  sponsors? G r u e n b e r g ,  G o l l #
K o p o n c n ,  c t  al

IN T H E  H OUSE Bx T H E  .Tl’IOCT A R Y  COJfMITTEE

CS F O R  H O U S E  B I L L  HO. 517 (Judiciary)'

III T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

..... A  B I L L  • "

F o r  an Act entitledi ”A n  A c t  r e l a t i n g  to the p r i v a t e  cole end c o n s i g n m e n t

o f  worl:a o f  a r t .”

PE I T  E N A CTED EY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  t

* Section 1. AS 4 5 . 02.326(c) ia r e p e a l e d  and r e e n a c t e d  to reads

(e) W h e n  an c r t i G t  d e l i v e r s  a w o r k  o f  art to an art d e a l e r  cc 

d escribed in AS 4 5 . 6 7 . 0 1 0 ,  the a r t  d e a l e r  chall p r o m i n e n t l y  d i s p l a y  a 

sign s t ating s u b s t a n t i a l l y ,  " W o r k s  of art for 6ale are on c o n s i g n­

ment." W o r k s  o f  art on c o n s i g n m e n t  a r e  n o t  s u b j e c t  to the c l a i m s  of 

the art d e a l e r’s credit o r s .

* Sec. 2. AS 45 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to rcadt

C H A P T E R  67. A R T I S T S  A N D  W O R K S  O F  ART.
* * •* * ' *•

Sec. 45.67 . 0 1 0 .  A R T I S T S  A N D  A R T  D E A L E R  R E L A T I O N S H I P S ,  (a) W h e n  

an artist d e l i v e r s  o r  c a u s e s  to b e  d e l i v e r e d  a w o r k  of a r t  of the

a r t i s t ?s o w n  c r e a t i o n  to a n  a r t  d e a l e r  f o r  the p u r p o s e  of sale, or

e xhibition a n d  sale, on a  c o m m i s s i o n ,  fee, o r  o t h e r  basis  of c o m p e n­

sation, the a c c e p t a n c e  o f  the w o r k  o f  art b y  the art d e a l e r  is a

consignment, a n d  ... •

(1) the art d e a l e r  is, w i t h  r e s p e c t  to the w o r k  of art, the 

agent of the artist) *•. _. . . . . !- • •*

(2) the w o r k  o f  a r t  is truut p r o p e r t y  in the h a n d s  of the

art declcr for the b e n e f i t  o f  the artist) and

(3) p r o c e e d s  f r o m  the s a l e  o f  the w o r k  of art a r e  trust

funds in the h a n d s  o f  the a r t  d e a l e r  fo r the b e n e f i t  of the artist.

(b) A  w o r k  o f  a r t  i n i t i a l l y  r e c e i v e d  as a c o nsignmen t remains

-1- C S H E  5 1 7 (Jud)
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trust p r o p e r t y  n o t w i t h s t a n d i n g  the subsequent* p u r c h a s e  of the a r t w o r k  

by the r«rt d e a l e r  d i r e c t l y  o r  i n d i r e c t l y  f o r  the art dealer's  o\n\ 

a c c o u n t  u n t i l  the c o n s i g n m e n t  p r i c e  due to the a r t i s t  is p a i l  in full. 

I f  the w o r k  o f  a r t  is resold to a b o n a  f i d e  t h i r d  p a r t y  b e f o r e  the 

a r t i s t  ha s b e e n  p a i d  i n  full, the p r o c e e d s  o f  t b o  r e s a l e  are trust 

f undG in the h a n d s  o f  the art d e a l e r  for the b e n e f i t  o f  the artist to 

the extent n e c e s s a r y  to pay a n y  b a l a n c e  still due to the artist. The 

t r u s t e e s h i p  c o n t i n u e s  until the f i d u c i a r y  o b l i g a t i o n  of the art dealer 

w i t h  rcspec:: to the t r a n s a c t i o n  ic d i s c h a r g e d  in full.

fee. 45.67.020.- UAIVER. (a) A p r o v i s i o n  o f  a c o n tra ct or 

a g r e e m e n t  w h e r e b y  the artist w a i v e s  a p r o v i s i o n  of AS 4 5 . 6 7.010 is 

v o i d  e x c e p t  as p r o v i d e d  in this s u b s e c t i o n .  A n  a r t i s t  n a y  w a i v e  the 

p r o v i s i o n s  o f  AS 4 5 . 6 7 . 0 1 0 ( a ) ( 3 )  i f  the w a i v e r  is clear, conspicuous, 

a n d  a g r e e d  to in w r i t i n g  b y  the a r tist. A  w a i v e r  u n d e r  this s u b s e c­

tion  is n o t  v a l i d  w i t h  r e s pect to the p r o c e e d s  o f  a w o r k  o f  art i n i­

tially r e c e i v e d  as a c o n s i g n m e n t  b u t  s u b s e q u e n t l y  p u r c h a s e d  b y  the art 

d e a l e r  d i r e c t l y  or i n d i r e c t l y  for the art d e a l e r’s own account,

(b) A  w a i v e r  u n d e r  (a) o f  this s e c t i o n  m a y  n o t  inure to the 

b e n e f i t  o f  the a r t  d e a ler 's c r e d i t o r s  in a  m a n n e r  that is i n c o n s i s­

tent w i t h  the a r t i s t’s rights u n d e r  A S  4 5 . 6 7 . 0 1 0 .

Sec. 45. 67.030. R E T U R N  T O  A R T I S T .  U n l e s s  the a r tist a n d  art 

d e a l e r  h a v e  o t h e n r i s e  a g r e e d  in w r i t i n g ,  t h e  a r t  d eal er shall return 

a n  u n s o l d  w o r k  o f  a r t  on d e m a n d  o f  the a r t i s t .  ’

Sec. 4 5.67. 0 4 0 .  A P P L I C A B I L I T Y .  (a) T h e  p rovis i o n s  o f  A S  45.-
• V * * # T  4 • . - I  , v

* - VJ * c • .. • 4 -■ *, : ’ * •_ “ # , • • A .

67.010, 4 5 . 6 7 . 0 2 0 ,  a n d  4 5 . 6 7 . 0 3 0  n a y  n o t  b e  c o n s t r u e d  to h a v e  an

e f f e c t  u p o n  a w r i t t e n  or o r a l  c o n t r a c t  or a r r a n g e m e n t  In e x i s t e n c e  on

writtenthe e f f e c t i v e  d a t a  of this section , e x c e p t  b y  the m u t u a l  w r i
• * • . . .. . ■ 

c o m  ent o f  the p a r t i e s .  . • ‘ ;/• ; • '  ■- , • • -

(b) T h e  p r o v i s i o n s  o f  A S  4 5 . 6 7 . 0 1 0  a n d  45.67.020 apply 

CS1IB 5 1 7 (Jua) -2- •
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notwi t h s t a n d i n g  tTics a b s e n c e  of, or a c o n f l i c t  w ith, a written

agreement b e t w e e n  the a r t i s t  and the art d e a l e r  c o n c e r n i n g  a n y  natter 

covered b y  A 3  A 5 . 6 7 . 0 1 0  a nd 45.67.020. I n  the e v e n t  of a conflict

between A S  4 5 . 6 7 . 0 1 0 ,  45. 67.020, or 4 5 . 6 7 . 0 3 0  a n d  A S  45.01 - A S  *.5.09

'(Unifora C o m m e r c i a l  Code) o r  o t h e r  p r o v i s i o n  o f  law, tho. p r o v i s i o n s  of 

AS 45.67.010, 4 5 . 6 7 . 0 2 0 ,  a n d  45.67.030 g o vern.

See. 4 5 . 6 7 . 0 5 0 .  R I G H T  T O  R E P R ODUCE W O R K S  O F  ART. (a) \Hien a

work of a r t  is s o l d  or o t h e r w i s e  t r a n s f e r r e d  b y  o r  on b e h a l f  o f  the 

artist w h o  c r . ^  .c*d it, o r  the h eirs or p e r s o n a l  r e p r e s e n t a t i v e s  of the 

artist, the r i g h t  of r e p r o d u c t i o n  is r e s e r v e d  to the g r a n t o r  u n t i l  it 

passes into the p u b l i c  d o m a i n  b y  act or operation, of law, unless the 

right is s o o n e r  e x p r e s s l y  transferred b y  a n  instrument, note, or 

memorandum i n  w r i t i n g  s i g n e d  b y  the own er o f  the r i g h t  or an a u t h o r­

ised agent o f  the o w n e r .

(b) Vfcen an e x c l u s i v e  or n o n e x c l u s i v e  c o n v e y a n c e  of a right of 

reproduction is m a d e  b y  the h o l d e r  of t h e  r i ght,  or the h o l d e r’s 

authorised a g e n t ,  o w n e r s h i p  o f  the p h y s i c a l  a r t  worl; i3 p r e s u m e d  to 

reciain w i t h  a n d  b e  r e s e r v e d  to the g r a n t o r  u n l e s s  e x p r e s s l y  trans­

ferred in w r i t i n g  s i g n e d  b y  the" grantor o r  t h e  g r a n t o r ' s  authorized
•  -  •* ‘ .  r  .

agent.

(c) T h i s  s e c t i o n  n a y  not b e  c o n s t r u e d  to p r o h i b i t  the fa ir use 

of a w o r k  o f  a r t  o r  to c o n f l i c t  w i t h  f e d e r a l  c o p y r i g h t  law.

Sec. 4 5 . 6 7 . 1 0 0 .  D E F I N I T I O N S .  In this c h a p t e r ,  unless  the con­

text o t h e r w i s e’ r e q u i r e s ,

(1) " a r t i s t "  m e a n s  the creator o f  a w o r k  o f  art or, if 

deceased, t h e  h e i r s  o r  p e r s o n a l  r e p r e s e n t a t i v e s  o f  the c r e ator j

(2) " a r t  d e a l e r "  mean s a p e r s o n  e n g a g e d  in the b u s i n e s s  of
' • • ' r ■.

V  .  ■ » *  • .

selling w o r k s  o f  art, o t h e r  than a person e x c l u s i v e l y  e n gage d in the 

business o f  s e l l i n g  g o o d s  at p u b l i c  auction*

-3- C.5UB 517(Jud)



(3) " c o n s i g n m e n t "  ror.no fh.it no t i t l e  to o r  e s t a t e  in the 

j>oods or r i g h t  to poor; css ion s u p e r i o r  to that o f  the c o n s i g n o r  vests 

in tho c o n s i g n e e ,  n o t w i t h c t e n d i n g  the c o n s i g n e e * ?  p o w e r  o r  a u t h ority 

to transfer a n d  convey, to t h i r d  person, e l l  o f  the right, title end 

interest o f  the c o n s i g n o r ,  in a n d  to the goodsj

(A) ’’cre d i t o r "  has the m e a n i n g  g i v e n  in AS A5.01.201|

(5) " r i g h t  of r e p r o d u c t i o n "  m e a n s  a r i g h t  to reproduce, 

p r epare d e r i v a t i v e  w o r k s  of, d i s t r i b u t e  copies of, or p u b l i c l y  display 

a w o r k  of artj

(6) " w o r k  o f  art", m e a n s  a p a i n ting , sculpture, drawing, 

w o r k  of g r a p h i c  art, p h o t o g r a p h ,  o r  craft w o r k ,  in a n y  ncdiun.

CS113 5 1 7 ( J u d ) - A -
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Original sponsors: Gruenberg, Ooll,
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IN THE HOUSE BY THE J U D I C I A R Y  COMMITTEE

CS FOR HOUSE BILL NO. 517 (Judiciary)

IN niE L E G I S L A T U R E  OF THE STATE O F  A L ASK A 

F O U R T E E N T H  L E G I S L A T U R E  - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to the private sale and consignment

of works of art."

BE IT ENACTED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. A S  45.02.326(e) is repealed and r e e n a c t e d  to read:

(e) W h e n  an artist delivers a work of art to an art dealer as 

describee in AS 45.67.010, the art dealer shall p r o m i n e n t l y  display a 

sign stating substantially, "Works of art for sale are on c o n s i g n­

ment." Works of art on co nsignment are not subject, to the claims of 

thf art dealer's creditors.

J u S e e . — 2-s— =T̂ ..~ 4 5 .. -Q g ^ . |4 4 q - a )  £ g  'amended— t -o —r -e ad ~ - '

i) A p e r s o n  who delivers goods under a c o n s i g n m e n t , other.thajy 

a consignment^ under AS 45.02.326(e) or AS 45.67.010, that [W£2<ffrj is 

not a security in'te^est and w h o  w ould be r e q u i r e d  p tf' uncer

AS 45.09.101 - 4 ^ 0 9 . 5 0 7  ''by^AS 45 . 02. 326 (c) ( 3 ) jt^ s p r i o r i t y  over a

secured party w h o  is\j3r becomes ' ^ c r e d i t o r  j& z the consignee and who 

would have a p e r f e c t e d  securi ty inte res^fti^the goods i f f  they were the 

property of the consignee, a H d ^ a T s o  has prioYttg^/with respect to 

identifiable cash proceeds rjerdeiveo\on or b efore d^livery^sif^ the goods 

to a buyer, if /  N.

(1) t j a e c o n s i g n o r  complies w i t h v t h e  filing p r o v i s i o n  of 

AS 45 . 0 2 .$JZ6(c) (3) before the consignee receives p o s s e s s i o n  of the 

g o o d s ' T ^

(2) the consig nor gives n o t i f i c a t i o n  in w a i t i n g  to the 

h older of the securit y interest if the holder has filed a^feinancing

CSHB 5 1 7 ( Jud). ■ • i



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2 5

Ve

21

2 8

2 9

W O R K  D R AFT W O R K  D R A F T W O R K  D R AFT

statement c ov er in g the same types of goods bef ore the date of thex  \
fifing made by the consignor;

(3) the h o ld e r of the security interest receiv es  the n o t i­

fication yrt^iin five years before the consign ee  receives p o s s e s s i o n  ot 

the goods A and

(y) the n o t i f i c a t i o n  states t h a t / f h e  co n s ig n or  expects to

deliver goods^ on consignnk 

item or type.

/  * Sec. 3. AS 4 5 . 0 9 . M 4  is am end ed b v Nq dd i ng  a n e w  subsrection to read:

(c) W h e n  an a r ' X ^ a ler sells a w d ^ k ^ d f  art for an arti st as 

described in AS 4 f < o 7 . 0 1 0 / ^ h e i D p a c r e e d s  due the artist fr o m  the 

sale or resaleXf^bh.e-n^<5rk of art are not slTbfecr o r ^ & y b o r d i n a t e  to a 

cl a i m  .'"Tien. or sec u ri tv  interest of the art d e a l e r 1 sXc redifer s .

* Se c. -3. AS 45 is am ended by adding a n e w  ch ap ter to r e a a V

f C H A P T E R  67. ART I ST S  AND WO RKS OF ART.

Sec. 45.67.0 A R T IS TS  AND A R T  D EA L ER  RELAT IONSHIPS. (a) When 

an artist delive rs  or causes to be d el i ve re d a w o r k  of art of the 

artist's own cr e at io n  to an art dealer for the pu rp os e of sale, or

e xhibition and sale, on a commission, fee, or other basis of c o m p e n­

sation, the a cc e pt a nc e  of the w o r k  of art by the art dea ler is a

consignment, and

(1) the art dealer is, w i t h  respect to the w o r k  of art, the 

agent of the artist;

(2) the w o r k  of art is trust p ro p e r t y  in the hands of the

art dealer for the ben e fi t  of the artist; and

(3) p r oc ee ds  fro m the sale of the w or k  of art are trust

-funds in the hands of the art dea le r for the be ne fi t of the artist.

(b) A w o r k  of art initially re c e iv e d as a co ns ignment  remains

trust pr operty n o t w i t h s t a n d i n g  the subsequent purch as e of the artwork
. jkI -,6': i>. ftl‘:y

C S H B  5 1 7 ( Jud)
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by the art dealer d irect ly  or indire ct l y for the art dealer's own 

account until the co ns ign ment price due to the artist is paid in Tull. 

If the w o r k  of art is re sold to a bona fide third p a rt y  before the 

artist has been paid in full, the p roceeds  of the resale are trust 

funds in the hands of the art dealer for the bene f it  of the artist to 

the extent n e c e s s a r y  to pay any ba la nc e still due to the artist. The 

trusteeship continues unt il  the f id u ci ar y o bl i ga t i o n  of the art dealer 

with respect to the t r a ns a ct i on  is d is ch a r g e d  in full.

Sec. 45.67:020. WAIVER. (a) A  pr ov i si o n of a co ntract or 

ag reement w h e r e b y  the artist wai ve s a p r ov i si on  of AS 45.67.0 10  is 

void except as pr o vi d ed  in this subsection. An artist m a y  w a i v e  the 

provisi ons of AS 45.67. 010(a)(3) if the w a i v e r  is clear, conspicuous, 

and agr ee d to in w r i t i n g  by  the artist. A  waiv e r u nd e r this s u b s e c­

tion is not valid w i t h  respect tv' the proce ed s of a w o r k  of art ini­

tially rece iv ed  as a c o ns i gn me n t but s u b s e qu en t ly  p u r c h a s e d  by the art 

dealer d i re ct ly  or i n di r ec tl y  for the art dealer's own account.

(b) A w a i v e r  u n d e r  (a) of this secti on  m a y  not inure to the 

benefi t of the art dealer's creditors in a m a n n e r  that is i n c o n s i s­

tent wi t h  the artist's rights under AS 45.67.010.

Sec. 45.67.030. R E T U R N  TO  ARTIST. Unless the artist and art 

dealer have otherw is e a g re ed  in writing, the art dealer shall return 

an u n s o l d  w o r k  of art on dema nd  of the artist.

Sec. 45.67.040. A PP L IC AB ILITY. (a) The p r ov i si o ns  of AS 45.-

67.010, 45.67.020, and 45.67.030 m a y  not be c on st r u e d  to have ’an

effect upon  a w r i t t e n  or oral contract or a r range me nt  in existence cr. 

the effect iv e date of this section, exce pt by the m utual w r i tt e n 

consent of the parties.

(b) The provisio ns  of AS 45.67.010 and 45 .67.020  apply n o t w i t h­

standing the absence of, or a conf li ct with, a w r i t t e n  agreement

-3- C S H B  5 1 7 ( Jud)
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1 bet we en  the artist and the art dealer  concer ni n g any m a t t e r  covered by

2 AS 45.67.010 and 45.67.020. In the event of a co nf l ic t  be tween

3 AS 45.67.010, 45.67.020, or 4 5 . 6 7 . 03C and AS 45.01 - AS 45.09 (Uniform

4 Commercial Code) or other p r o v i s i o n  of law, the pr o vi s i o n s  of AS 45.-

5 67.010, 45.67.020, and 4 5 .6 7.0^0 govern.

6 Sec. 45.67.050. R I G H T  TO R E P R OD U CE  WORKS OF ART. (a) Wh en  a

7 wo r k  of art is sold or o t he rw i se  t r ansfer re d by or on b e h a l f  of the 

artist who created it, or the heirs or personal r e p r e s e n t a t i v e s  of the

9 artist, the right of r e p r o d u c t i o n  is r es erved to the g r a n t o r  unt il it

passes into the public d o ma in  by act or op e ra t io n  of law, unl ess the 

right is sooner ex p re ss ly  t r a n s f e r r e d  by an instrument, note, or

8

9

10

11

12 m e m o r a n d u m  in w r i ti n g s igne d by  the owner of the right or an author-

13 ized agent of the owner,

14 (b) WTien an excl us iv e or n o n e x c l u s i v e  convey a nc e  of a right of

15 repro du c ti o n is made by the h o l d e r  of the right, or the holder's

authorized agent, ow n er sh ip  of the p hysical  art w o r k  is p r e s u m e d  to 

remain w i t h  and be r eserve d to the gr antor unless e x p r e s s l y  t r an s­

ferred in w r i t i n g  signed by the gr an t or  or the g ra nt or's a ut horize d

a g e n t .

(c) This section m a y  not be co nstr ue d to pr o hi bi t  the fair use 

of a w o r k  of art or to co n f li ct  w i t h  federal cop yright law.

Sec. 45.67.100. DEF IN I TI O NS . In this chapter, u nl e ss  the c o n­

text ot he rw is e requires,

(1) "artist" me a ns  the creator of a w o r k  of art or, if

deceased, the heirs or p e r s o n a l  r e pr es e nt a ti v es  of the creator;

(2) "art dealer" means a person  en ga ge d in the bu si ne s s of 

selling works of art, ot her than a pers o n  e xc l us i v e l y  en ga ge d  in the

business of selling goods at pub li c  auction;

(3) " co n si gn ment" me a ns  that no title to or esta te in the

C S H B  51 7(Jud)
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goods or right to p o s s e s s i o n  superior to that of the consignor vests 

in the consignee, n o t w i t h s t a n d i n g  the consignee 's power or authoritv 

to transfer and convey, ^o third person, all of the right, title and

interest of the consignor, in and to the goods;

(4) "creditor" has the m e a n i n g  given in AS 45.01.201;

(5) 'right of re production"  means a right to reproduce, 

prepare derivative works of, distribute copies of, or pu bliclv d i s p l a y  

a w o r k  of art;

(6) 'work of art" means a painting, sculpture, drawing, 

work of graphic art, photograph, or craft work, in any medium.

i..v Wi'-v .U v'̂'Vsv
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V e r s i o n  #1
Ford
A/9/86

Or i gi nal sponsors: Gruenberg, Goll,
Koponen, et al

I N  T H E  H O U S E  B f  T H E  J U D I C I A R Y  C O M M I T T E E

C S  F O R  H O U S E  B I L L  N O .  5 1 7  ( J u d i c i a r y )

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - SECOND SESSION

A  B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to the p r i v a t e  sale and c o n s i g n m e n t

of w o r k s  of a r t . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  L . . A T E  OF A L A S K A :

* S e cti on 1. AS 45.02.326(e) is r e p ealed and reenacte d to read:

(e) When an artist delivers a w o r k  of art to an art dealer as 

describ ed in AS 45.67.010, the art dealer shall p r o m i n e n t l y  d i s play a 

sign stating substantially, "Works of art for sale are on c o n s i g n­

men t . "  Works of art on consignment are not subject to the claims of 

the art dealer's creditors.

* Sec. 2. AS 45.09.114(a) is amended to read:

(a) A  p e r s o n  w h o  delivers goods u n d e r  a c o n s i g n m e n t , other than 

a consi gnment under AS 45.02.326(e) or AS 45.67.0 10, thQ *~ [WHICH] is 

not a s ecurity interest and who w o u l d  be r e q uired  to file under

AS 45.09.101 - 45.09.507 by AS 45.02.326(c)(3) has p r i o r i t y  over a

secured p a rty w h o  is or becomes a creditor of the consig nee and who 

w o u l d  have a p e r f e c t e d  security interest in the goods if they w e r e  the 

p r o p e r t y  of the consignee, and also has p r i o r i t y  w i t h  r e spect to

identifiable cash proceeds r. -.eived on or before deliv e r y  of the goods

to a buyer, if

(1) the consigno r complies w i t h  the filing p r o v i s i o n  of

AS 45.02.326(c)(3) before the consignee receives p o s s e s s i o n  of the

g o o d s ;

(2) the co nsignor gives n o t i f i c a t i o n  in w r i t i n g  to the

holder of the securi ty interest if the h old er has filed a financing

CSHB 517(Jud)
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statement covering the same types of goods before the date of the 

filing made by the consignor;

(3) the holder of the security interest receives the n o t i­

fication w i t h i n  five years before the consignee receive s pos ses s i o n  of

the g o o d s ; and

(4) the n o t ific ation states that the co nsignor expects to

deliver goods on consignment to the consignee, descri bing the goods by 

item or type.

* Sec. 3. AS 45.09.114 is amended by adding a n e w  s ubsection to read:

(c) W h e n  an art dealer sells a w o r k  of art for an artist, as 

described in AS 45.67.010, the proceeds due to the artist from  the 

sale or resale of the w o r k  of art are not subject or subordinate to a 

claim, lien, or security interest of the art dealer's creditors.

* Sec. 4. AS 45 is amended by adding a n e w  chapter to read:

CH A P T E R  67. ARTISTS A N D  W OR KS OF ART.

Sec. 45.67.010. ARTIST S AND A R T  D E A L E R  RELATIONSHIPS. (a) When 

an artist delivers or causes to be delivered a w o r k  of art of the 

artist's own c r e ation to an art dealer for the purpose of sale, or 

exhibiti on and sale, on a commission, fee, or other basis of c o m p e n­

sation, the a cceptance of the w o r k  of art by the art dealer is a 

consignment, and

(1) the art dealer is, w i t h  respect to the w o r k  of art, the

agent of the artist;

(2) the w o r k  of art is trust p r o perty in the hands of the

art dealer for the benefit of the artist; and

(3) proceed s from the sale of the w o r k  of art are trust 

funds in the hands of the art dealer for the benefit of the artist.

(b) A  w o r k  of art initiall y receiv ed as a c o nsig nment remains 

trust pro pe r t y  n o t w i t h s t a n d i n g  the subsequent pur ch a s e  of the artwork 

CSHB 5 1 7 (Jud) -2-
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by the art dealer directl y or indire c t l y  for the art dealer's own 

account until the consignment price due to the artist is paid in full. 

If the w o r k  of art is resold to a bona fide third party before the 

artist has been paid in full, the proceeds of the resale are trust

funds in the hands of the art dealer for the benefit of the artist to

the extent neces sary to pay any b a lance still due to the artist. The 

trusteeship continues until the f i d u ciar y obligation of the art dealer 

w i t h  respect to the transaction is d is charged in full.

(c) The proceeds due to the artist from a sale or resale of the 

w o r k  of art are not subject or s ubor dinate to a claim, lien or s e c u r­

ity interest of the art dealer's creditors.

Se^. 45.67.020. WAIVER. (a) A p rovision of a contract or 

agreement w h e r e b y  the artist waives a provision of AS 45.67.010 is 

void except as provided in this subsection. An artist m a y  w a i v e  the 

provisions of AS 45.67.010(a)(3) if the w aiver  is clear, conspicuous, 

and agreed to in w r itin g by the artist. A  waiver u n d e r  this s u b s e c­

tion is not valid with r e s pect to the proceeds of a w o r k  of art i n i­

tially received as a consignment  but s u b sequen tly pu rch a s e d  by the art 

dealer directly or indi rectly for the art dealer's own account.

(b) A  w a i v e r  under (a) of this section may not inure to the 

benefit of the art dealer's creditors in a manner that is i n c o n s i s­

tent w i t h  the artist's rights u n d e r  AS 45.67.010.

Sec. 45.67.030. R E T U R N  TO ARTIST. Unless the artist and art 

j-.aler have otherwise agreed in writing, the art dealer shall return 

an u nsold  w o r k  of art on demand of the artist.

Sec. 45.67.040. APPLI CABILITY. (a) The provisions of AS 45.-

67.010, 45.67.020, and 45.67.030 m a y  not be construed to have an

effect upon a w r i t t e n  or oral contract or arrangement in exist ence on 

the effective date of this section, except by the m utual w r i t t e n

-3- CSHB 517(Jud)
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consent of the parties.

(b) The provisions of AS A 5.67.010 and 45.67.020 apply n o t w i t h­

standing the absence of, or a co nflict with, a w r i t t e n  agreement 

b e t w e e n  the artist and the art dealer concerning any m a t t e r  cove red by 

AS 45.67.010 and 45.67.020. In the event of a conflict between 

AS 45.67.010, 45.67.020, or 45.6/.030 and AS 45.01 - AS 45.09 (Uniform 

Commer c i a l  Code) or other p r o v i s i o n  of law, the provisions of AS 45.-

67.010, 45.67.020, and 45.67.030 govern.

Sec. 45.67.050. RIGHT TO R E P R O D U C E  WORKS OF a RT. (a) W h e n  a 

w o r k  of art is sold or ot herwise transferred by or on b e h a l f  of the 

artist who created it, or the heirs or personal repres e n t a t i v e s  of the 

artist, the right of r e p r o d u c t i o n  is reserved to the g r a ntor u n t i l  it 

passes into the public domain by act or o peration of law, u n less the 

right is sooner expressly t ransf e r r e d  by an instrument, note, or

m e m o r a n d u m  in writing signed by the owner of the right or an a u t h o r­

ized agent of the owner.

(b) Wh en an exclusive or n o n e x c l u s i v e  conveyance of a right of 

r e p r o d u c t i o n  is made by the h o l d e r  of the right, or the holder's 

a uthor i z e d  agent, ownership of the physical art wo rk is p r e s u m e d  to 

r e mai n w i t h  and be rese rved to the grantor unless e x p r e s s l y  t r a n s­

ferred in w r iti ng signed by the g r a ntor or the grantor's author i z e d  

a g e n t .

(c) This section m a y  not be construed to prohibit, the fair use

of a w o r k  of art or to c onflict w i t h  federal copyright law.

Sec. 45.6/. 100. DEFINITIONS. In this chapter, unless the c o n­

text otherwise requires,

(1) "artist" means the creator of a work of art or, if 

deceased, the heirs or p e r s onal r e p r e sen tatives of the creator;

(2) "art dealer" m eans a person engaged in the b u s i n e s s  of 

CSHB 5 1 7 (Jud) -4-
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selling works of art, other than a p erson e x c l u s i v e l y  engaged in the 

business of selling goods at public auction;

(3) "consignment" means that no title to or estate in the 

goods or right to po sses s i o n  superior to that of the consig nor vests 

in the consignee, n o t w i t h s t a n d i n g  the consignee's p ower or authority 

to transfer and convey, to third person, all of the right, title and 

interest of the consignor, in and to the goods;

(4) "creditor " has the m e a n i n g  given in AS 45.01.201;

(5) "right of r e p r oduc tion" means a right to reproduce, 

prepare derivative works of, distribu te copies of, cr p u b l i c l y  display 

a w o r k  of art;

(6) "work of art" means a pointing, sculpture, drawing, 

wo r k  of graphic art, photograph, or craft work, in any medium.



Dear Max,

I very much appreciate the efforts of the sponsors of this arts 
bill. I think it is going to clarify some rather vague areas concerning 
the rights and responsibilities of artists, art dealers and art patrons.
The section of the bill in which I am most interested is 45. 67. 020, the 
section dealing with the right to reproduce works of art.

Whenever an artist creates a series of original prints, from a stone 
or metal plate, for example, or when he reproduces a painting with a series 
of prints, or makes a series of castings from a mold, the artist may elect 
to mark these original prints, or reproductions, or castings with the letter 
"c" enclosed in a circle, followed by his intitials and the year date. This 
copyright symbol and initials and date proclaim his "intent to copyright" and 
proclaim his rights under Federal Copyright Law. The system functions well with 
works of art which appear as multiple images or forms since everyone, artist, 
dealer and buyer understand, by the fact of the copyright signal appearing on 
the art that certain rights to the reproduction of that work have been established.

Original works, however, one of a kind works, whether they be paintings, 
or drawings or sculptures, often do not bear the copyright symbol because the 
artist has not reproduced them, and does not intend that they be reproduced.
In fact, the artist, although he has the option of marking the work with the 
ccpyright symbol, often will not do so because the appearance of the copyright 
symbol on an original work implies that it has been reproduced, or might be 
reproduced in the future, and the mark might thus affect the value of the work 
both aesthetically and commercially. As I understand Federal Copyright Law, 
the artist has sole rights to reproduction of an original work of his own art 
regardless of whether he has marked it with the copyright symbol. However, the 
lack of such a symbol on a work of'art can create an area of uncertainty in the 
mind of a buyer or art dealer.

For this and otner reasons I think that there is value in a state law 
which addresses the problem and spells out the legal rights of artists in regards 
to the reproduction of their works of art. I think the fairness of the theory 
of f!iis section of of the bill is reflected in Federal Copyright Law, in the 
legal rights of authors to their printed works, and in the legal rights that 
pertain to many kinds of design work, such as achitecture, boat design and so 
on.

R. T. Wallen 
P. 0. Box 1063 
Juneau, Alaska, 99802

Rep. Max Gruenberg 
Pouch V 
State Capitol 
Juneau, Alaska, 99811

February 9, 1986

-



As a state law, this Is close to home, and every person seriously 
involved in the art world here In the state will be familiar with it.
As an artist who has had to deal with copyright related issues a number 
of times in my career, and who has business with many different art dealers, 
ar>d who is often asked by patrons about their rights in regard to a work of 
art, I see great value in this bill and benefits to artist, dealer and buyer 
alike. It goes a long way in clearly establishing the ground rules.
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Representative Max F. Gruenberg, Jr.
District 11 

Spenard , Upper Midtown Anchorage

M E M O R A N D U M

TO: H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E  M E M B E R S

FROM: R E P R E S E N T A T I V E  M A X  F. G R U E N E B R G ,  JR.

DAT}- • F E B R U A R Y  8, 1986

RE: H B  517 R E L A ?  '.NG T O  T H E  P R I V A T E  SA L E  A N D  C O N S I G N M E N T
O F  W O RKS O F  A R T

T H I S  B I L L  WAS A D A P T E D  F O R  A L A S K A  L A W  F R O M  TWO N E W  Y O R K  
S T A T U T E S  P A S S E D  IN 1 9 6 6 -  I T  IS I N T E N D E D  T O  P R O T E C T  A R T I S T S  IN 
T H E I R  D E A L I N G S  W I T H  AI. D E A L E R S  B Y  P R O V I D I N G  TH A T  A R T W O R K  
D E L I V E R E D  F O R  SALE C O N S T I T U T E S  A  T R U S T  F O R  THE B E N E F I T  O F  T H E  
A R T I S T  A N D  P R O T E C T S  S A L E  P R O C E E D S  F R O M  T H E  C R E D I T O R S  O F  T H E  
A R T  D E A L E R .  THE B I L L  W O U L D  A L S O  G U A R A N T E E  R E P R O D U C T I O N  R I G H T S  
IN S T A T E  STATUTE.

T H E  P R O P O S E D  DRAFT C O M M I T T E E  S U B S T I T U T E  R E F L E C T S  T W O  C H A N G E S  
R E C O M M E N D E D  BY A R T I S T S  W H O  H A V E  R E V I E W E D  T H E  BILL:

1. P A G E  2, L I N E S  18-2 0 P R O V I D E S  T H A T  A N  A R T  D E A L E R  M U S T  
R E T U R N  U N S O L D  A R T O W R K  O N  D E M A N D  T O  THE A R T I S T  IF 
C O N S I S T E N T  W I T H  A N Y  W R I T T E N  A G R E E M E N T S .

2. PA G E  4, L I N E  9 R E P E A L S  A N  E X I S T I N G  S U B S E C T I O N  IN T H E  
U N I F O R M  C O R P O R A T I O N  C O D E  W H I C H  IS S I M I L A R  T O  P R O P S E D  
L A N G U A G E  I N  S E C T I O N  1.

T H E  B I L L  H A S  BEEN W I D E L Y  D I S T R I B U T E D  BY  T H E  S P O N S O R S  T O  
A R T I S T S  A N D  A R T  D E A L E R S  IN T H E  S T A T E  A N D  H A S  R E C E I V E D  P O S I T I V E  
F E E D B A C K .  IT IS S U P P O R T E D  B Y  T H E  I N S T I T U T E  OF A L A S K A  N A T I V E  
A R T S  A N D  T H E  A L A S K A  S T A T E  C O U N C I L  O N  T H E  ARTS.
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T h i s  b i l l  se ts out some o f  the p r o p e r t y  r i g h t s  of 
a r 5 Si p r o v i d i n g  for the sale a n d  c o n s i g n m e n t  of w o r k s  of art 
u n d e r  T i t l e  45. T h e  bill, w h i c h  a d d s  a n e w  C h a p t e r  to this 
Title, d o e s  not c o n t a i n  p e n a l t y  p r o v i s i o n s .  A n y  d i s p u t e s  a r i s i n g  
f i o m  the p r o v i s i o n s  o f  the b i l l  w o u l d  be c i v i l  m a t t e r s  b e t w e e n  
p r i v a t e  p a r t i e s  a n d  w o u l d  not i n v o l v e  the D e p a r t m e n t  of Law.



(b) The delivery to seller of a proper letter of credit suspends the 
buyer’s obligation to pay. I f  the letter of credit is dishonored, the seller 
may on seasonable notification to the buyer require payment directly 

from him.
(c) Unless otherwise agreed, the term "letter of credit" or "banker's 

credit" in a contract for sale means an irrevocable credit issued by a 
financing agency of good repute and, if  the shipment is overseas, of 
good international repute. The term "confirmed credit" means that the 
credit must also carry the direct obligation of such an agency which 
does business in the seller’s financial market. (§ 2.325 ch 114 SLA 

1962)

Sec. 45.02.326. Sale on approval and sale or return; 
consignment sales and rights o f creditors, (a) Unless otherwiso 
agreed, i f  delivered goods may be returned by the buyer even though 

they conform to the contract, the transaction is
( 1 ) a  "sale on approval" if  the goods are delivered primarily for use;

and
(2) a "sale or return" i f  the goods are delivered primarily for resale.

(b) Except as provided in (c) of this section, goods held on approval 
are not subject t the claims of the buyer’s creditors until acceptance; 
goods held on sale or return are subject to such claims while in the 

buyer’s possession.
(c) If  goods are delivered to a person for sale and the person 

maintains a place of business at which he deals in goods of the kind 
involved under a name other than the name of the person making 
delivery, then, with respect to claims of creditors of tht person 
conducting the business, the goods are considered to be on sale or 
return. This subsection is applicable even though an agreement 
purports to reserve title to the person making delivery until payment 
or resale or uses such words as "on consignment" or "on memorandum." 
However, this subsection is not applicable i f  the person making 

delivery
(D complies with an applicable law providing for a consignor’s 

interest or the like to be evidenced by a sign;
(2) establishes that the person conducting the business is generally 

known by his creditors to be substantially engaged in selling the goods 

of others; or
(3) complies with the filing provisions of AS 45.09.101 - - 45.09.507.

(d) An "or return” term of a contract for sale is to be treated as a 
separate contract for sale within the statute of frauds section lAS 
45.02.201), and as contradicting the sale aspect of the contract within 
the provisions on parol or extrinsic evidence (AS 45.02.202).

(e) Whenever an artist delivers or causes to be delivered a work of 
fine art of his own creation to an art dealer for the purpose of sale, or 
exhibition and sale to the public on a commission or fee or other basis 
of compensation, the work of fine art is not subject to the claims of the 
art dealer's creditors, For the purposes of this subsection

S 45.U2.327 A laska Statutks a 45.U2.328

(1) "art dealer" means a person other than a public auctioneer 
engaged in the business of selling works of fine art;

(2) "artist" means the creator of a work cf fine art:
(3) "fine art" includes a painting, 

work of graphic art.
(§ 2.326 ch 114 SLA 1962; am § 1

E ffe c t  o f  a m e n d m e n t .  —  T h e  1979 
a m e n d m e n t added subsection  (e l.

E d i t o r 's  n o te .  —  S ub se c tion  te>. w h ic h 
w as added b y  th e  a m e n d m e n t, is  n o t p a r t 
o f th e  o ff ic ia l te x t  o f  th e  U n ifo rm  
C o m m e rc ia l Code.

sculpture, drawing, photograph, or 

c'n 8 SLA 1979)

A m . J u r .  2 d  n n d  A L I I  r e fe re n c e s .  —
67  A m . J u r .  2d. S ales. $ 410.

C o n s ir -T ie n t  tra n s a c tio n s  u n d e r  th e 
U n ifn r> ; C o m m e ric a l C ode, 4 0  A L R 3 d
107,°.

Sec. 45.02.3*27. Special incidents o f sale on app roval and sale 
or return, (a) Under a sale on approval, unless otherwise agreed,

(1) although ‘he goods are identified to the contract, the risk of loss 
and the title do not pass to the buyer until acceptance;

(2) use of the goods consistent with the purpose of trial is not 
acceptance, but failure seasonably to notify the seller of election to 
return the goods is acceptance, and, i f  the goods conform to the 
contract, acceptance of any part is accept.. nee of the whole; and

(3) after due notification of election to return, the return ia at the 
seller's risk and expense but a merchant buyer must follow reasonable 
instructions.

(b) Under a sale or return, unless c*' ,-rwise agreed,

(1) the option tc return extends to the whole or a commercial unit of 
the goods while in substantially their original condition, but must be 
exercised seasonably; and

(2) the return is at the buyer’s risk and expense. iS 2.327 ch 114 SLA 
1962)

A L I t  re fe re n c e .  —  Goods in  "sa le  o r 
r e tu rn "  tra n s a c tio n  u n d e r  U .C .C . § 2 -3 2 7 , 
6 6  A LF .3 d  190.

Sec. 45.02.328. Sale by auction, (a) In a sale by auction if  goods 
are put. up in lots each lot is the subject of a separate sale.

(b) A sale by auction is complete when the auctioneer so announces 
by the fall of the hammer or in other customary manner. Where a bid 
is made while the hammer is falling in acceptance of a prior bid, the 
auctioneer may in his discretion reopen the bidding or declare the 
goods sold under the bid on which the h.. nmer was falling.

Ic) A sale by auction is with reserve unless the goods are in explicit 
terms put up without reserve. In an auction with reserve, the 
auction'er may withdraw the goods at any time until he announces 
complet. in  of the sale. In an auction without reserve, after the 
uuctionet r calls for bids on an article or lot, that article or lot cannot

3.4
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